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In  Force  September  Term,  1808. 


I.  In  accordance  with  section  118  of  the 
Constitution,  this  conrt  after  January  1,  1895, 
will  be  divided  into  two  departments,  each 
one  of  which  shall  consist  of  three  Judges, 
tiosides  the  Chief  Justice,  who  shall  preside 
over  each  department  Each  division  shall 
sit  on  alternate  days  during  each  week,  when 
not  in  Joint  session,  to  hear  arguments  and 
motions  and  deliver  opinions.  Opinions  shall 
be  delivered  as  the  judgment  of  the  court 
without  reference  to  the  department  deliver- 
ing them.  When  the  Chief  Justice  is  absent, 
or.  if  present,  from  any  cause  fails  to  pre- 
side, the  judge  next  oldest  in  commission 
shall  preside  with  each  department,  and  shall 
require  the  presence  of  a  Judge  from  either 
department  when  necessary  to  constitute  a 
majority  of  the  entire  body.  The  cases,  when 
jtniiinitted,  shall  be  assigned  by  the  Chief 
Justice  to  each  department,  and  In  such  a 
manner  as  to  equalize  the  burden. 

II.  Whenever  a  case  iDTolveB  a  constitu- 
tional qnefftion,  either  federal  or  state,  or  Id 
any  ca»  where,  In  the  opinion  of  the  Chief 
Justice,  the  importance  of  the  case  requires, 
Itoth  departmenta  shall  hear  the  argument, 
whether  oral  or  written,  and  pass  on  the 
questions  Involved;  and  in  cases  where  the 
Judges  composing  one  department  do  not  con- 
car,  it  shall  be  the  duty  of  the  Ohlef  Jus- 
tice to  notify  the  other  departm«it,  and  have 
the  question  at  tesue  disposed  of  In  Joint  ses- 
sion. 

When  a  majority  of  ^ther  department,  In- 
olndiOK  the  Chief  Justice,  shall  desire  a  Joint 
semilon  for  the  purpose  of  passing  on  any 
question  or  hearing  any  cause,  the  entire 
Itoard  shall  be  assembled  for  that  purpose. 

III.  That  in  all  cases  or  appeals  hereafter 
flUtl.  or  now  filed  and  not  submitted,  it  sbnll 
1*  the  duty  of  the  appellant  to  file  his  brief 
twenty  days  prior  to  the  day  the  case  Is  set 
for  Iiparing.  and  the  appellee  to  flie  his  brief 
ten  days  prior  to  tliat  time,  and  a  failure  to 
do  so  by  the  appellant  shall  cause  a  dismissal 
of  the  appeal  without  prejudice,  and  upon 
The  part  of  appellee,  he  will,  If  in  default, 
l-e  rotiuired  to  pay  the  costs  up  to  the  date 
<if  filing  his  brief.  Xo  oral  argument  will 
lip  ordered  or  heard  on  the  part  of  the  party 
in  default  unless  his  brief  Is  filed  aa  herein 


provided.  When  the  briefs  are  In,  or  the 
brief  of  the  party  not  in  default,  an  oral 
argument  will  be  ordered  if  desired,  and  a. 
time  fixed  for  the  hearing. 

All  cases  will  be  decided  as  nearly  as  prac- 
ticable in  the  order  of  their  submission. 

ly.  But  two  oral  ar^iments  on  each  side 
will  be  allowed  In  any  case  and  every  such 
argument  will  be  limited  to  one  hour. 

V.  Records  not  made  out  in  a  legible  hand- 
writing, or  not  Indexed,  are  to  be  condemned, 
and  the  clerk  making  out  such  record  to  be 
prohibited  from  collecting  anything  therefor: 
and  the  clerk  of  this  court  will  disregard  the 
expense  thereof  in  taxing  cost  without  any 
special  order  In  the  case; 

VI.  When  two  members  of  a  department 
desire  it,  a  rehearing  shall  be  granted. 

VII.  When  the  record  of  a  former  appeal 
In  the  same  cause  Is  necessary  to  the  deci- 
sion of  a  subsequent  appeal,  or  when  a  rec- 
ord already  In  this  court  is  made  part  of  a 
record  in  another  case,  and  not  copied  into 
the  transcript,  the  attorney  for  the  appellant 
must  see  to  It,  on  pain  of  having  the  appeal 
dismissed,  that  such  old  record  la  placed 
with  the  new  record  before  the  cause  is  sub- 
mitted. 

VIII.  A  party  Intending  to  move  that  the 
clerk  of  the  inferior  court  or  the  adverse 
party  shall  be  adjudged  to  pay  the  coats  re- 
sulting from  a  violation  by  such  clerk  or 
party  of  subsection  11  of  section  737  of  the 
Civil  Code,  shall  make  such  motion  at  or  be- 
fore the  submission  of  the  cause,  and  not 
thereafter;  anu  such  motion  shall  Indicate 
the  portions  of  the  record  claimed  to  have 
been  improperly  copied,  and  the  pages  of  the 
transcript  where  they  may  be  fonnd. 

IX.  If  the  motion  Is  against  the  clerk, 
lie  must  be  served  with  a  copy  of  the  writ- 
ten motion  at  least  five  days  twfore  the  cause 
is  submitted. 

X.  If  an  appellant  or  his  attorney,  or  an 
appellee  with  a  cross-appeal,  or  his  attorney, 
Bhall,  for  any  purpose,  withdraw  the  record 
from  the  clerk's  custody  without  the  special 
order  of  the  court,  and  fail  or  neglect  lo 
produce  It  in  court  on  call  of  the  case  for 
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RUbmlsslon  or  argument,  the  appeal  or  cross- 
appeal,  on  motion  of  the  adverse  party,  shall 
be  dismissed  for  want  of  proper  prosecution. 

XI.  Ten  days'  notice  of  a  motion  to  af- 
firm as  a  delay  case  must  be  given  appellant 
or  his  attorney,  otherwise  such  motion  will 
not  be  heard  until  the  case  is  called  for  trial 
on  the  day  It  la  set  on  the  docket. 

XII.  Where  time  Is  extended  to  file  a  pe- 
tition for  rehearing,  and  the  time  expires 
during  vacation,  or  where  the  court  adjourns 
before  the  time  for  filing  a  petition  for  re- 
hearing has  expired,  the  filing  of  the  petition 
with  the  clerk  in  the  clerk's  office  within  the 
time  shall  be  held  sufficient  The  clerk,  how- 
ever, lias  no  right  to  extend  the  time  for  fil- 
ing, and  this  can  only  be  done  by  an  order 
from  one  of  the  Judges. 

XIII.  Petitions  for  rehearing  shall  be  con- 
sidered by  a  Judge  other  than  the  one  wlx>  de- 
livered the  opinion  In  the  case. 

XIV.  Ordered,  that  there  be  beld  three 
terms  of  the  Court  of  Appeals  in  each  year 
as  follows: 

September  term,  beginning  third  Monday 
In  September,  and  ending  the  second  Satur- 
day In  December. 

January  term,  t>^nnlng  first  Monday  In 
January,  and  ending  the  last  Saturday  In 
March. 

April  term,  beginning  second  Monday  In 
April,  and  ending  the  first  Saturday  In  July. 

XV.  Ordered,  that  no  extension  of  time 
for  filing  a  petition  for  reliearlng  will  be 
Kranted  except  upon  the  affidavit  or  state- 
ment of  the  attorney  or  client  stating  suffi- 
cient cause  therefor. 

XVI.  Cases  once  adjudicated  by  this  court, 
and  again  brought  up  by  appeal  may  be  ad- 
vanced by  leave  of  the  court  on  motion  of 
either  party. 

XVII.  There  shall  accompany  every  brief 
a  classiflcatlon  of  the  question  discussed. 
The  clRssiflcatlon  may  be  indicated  by  a 
"word"  which  suggests  a  subject,  or  by  a 
brlei;  synopsis  of  It. 

The  authorities  relied  upon  shall  be  cited 
under  the  appn^rlate  heading, 

XVIII.  Xo  case  on  the  appearance  docket 
will  be  passed  for  oral  argument  unless  there 
be  filed  by  counsel  a  statement  showing  the 
legal  ques^tlons  involved,  and  the  court  shall 
deem  them  new  and  of  sufficient  Importance 
to  require  oral  argument. 

XIX.  Unless  for  special  reasons  it  Is  oth- 
erwise ordered,  cases  passed  for  oral  argu- 
ment will  not  be  set  for  hearing  until  the 
court  Is  ready  to  take  them  up  In  their  regu- 
lar turn  on  the  docket,  and  will  not  then 
be  heard  until  the  briefs  are  filed  and  the 
cause  is  ready  for  submission.  When  submit- 
ted they  wlU  be  sent  out  Immediately  to  the 
Judges  in  rotation  and  taken  up  by  the  court 


as  soon  thereafter  as  practicable  In  prefer- 
ence to  other  cases. 

XX.  Except  In  cases  presenting  novel 
questions,  opinions  of  fbe  court  will,  for  the 
present,  be  delivered  without  elaboration. 

Adopted  March  7,  1001,  by  Kentucky  Court 
of  Appeals 

XXI.  When  a  circuit  court  clerk  makes  a 
typewritten  transcript  for  use  in  the  Court 
of  Appeals  he  shall  use  a  record  ribbon 
(black);  when  he  makes  a  manuscript  tran- 
script for  the  same  purpose  he  shall  use  only 
one  aide  of  the  paper. 

For  a  clerk  to  disregard  either  of  the  fore- 
going requirements  Is  to  take  the  risk  of  hav- 
ing the  transcript  condemned. 

XXn.  Wbere  a  case  Is  orally  aigded  addi- 
tional time  for  filing  supplemental  briefs  will 

not  be  given  beyond  ten  days. 

XXIII.  Notice  to  the  adverse  party  must 
be  given  of  all  motions  made  In  this  court, 
where  It  can  reasonably  be  done:  Provided, 
however,  that  this  rule  shall  not  apply  to 
motions  made  on  the  regular  calling  of  the 
cases. 

XXIV.  In  all  cases  hlthertofore  submitted 
with  leave  to  brief  such  leave  shall  expire 
on  the  1st  day  of  February,  1903;  and  in 
eases  hereafter  submitted  the  brief  must  be 
filed  In  thirty  days  after  the  leave  Is  given, 
unl^  further  time  Is  allowed  by  the  court. 
After  submission  brief  must  be  ffied  in  open 
court. 

XXV.  No  person  holding  the  position  of 
clerical  assistant  to  a  Judge  of  this  court  shall 
practice  as  attorney  In  the  court  or  be  em- 
ployed or  act  In  any  way  as  such  in  any  case 
pending  therein. 

XXVI.  In  any  case  where  only  a  question 
of  law  is  relied  on.  the  parties  being  all  sui 
Juris  may  file  in  the  clerk's  office  an  agreed 
statement  of  the  facts  shown  by  the  evidence, 
also  of  the  question  or  questions  of  law  rais- 
ed; and  in  such  case  the  clerk  shall  copy 
Into  the  transcript  such  agreed  statement  of 
facts  in  lieu  of  a  copy  of  the  evidence,  nnd 
the  transcript  shall  be  treated  as  a  complett' 
record. 

XXVIL  Hereafter  tills  court  will  conclu- 
slvdy  presume,  after  submission,  tliat  rei<- 
ords  brought  up  to  this  court  on  schedule 
filed  In  the  clerk's  office  of  the  Inferior  court, 
as  prescrllied  by  section  737  of  the  Code  of 
j  Practice.  la  the  complete  record,  and  that 
'all  parties  interested  have  consented  to  try 
tlie  appeal  on  such  record.  Before  submis- 
sion the  court  will,  In  its  discretion,  allow  n 
transcript  of  other  parts  of  the  record  to  be 
filed  when  deemed  necessary  In  furtherance 
of  Justice. 

XXVIII.    Counsel  for  appellant  or  appel- 
lee, if  he  wishes  the  record  printed,  may. 
[  within  thirty  days  after  a  record  bas  been 
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filed  In  tbe  clerk's  office,  file  a  statement 
with  the  clerk  of  tbis  court  iDdicating  the 
parts  of  the  ret-ord  he  thinks  are  essential 
to  the  hearing  of  the  appeal,  and.  If  filed  by 
the  appellant,  stating  concisely  the  grounds  of 
reversal  relied  on;  and  thereupon  the  clerk 
shall  send  to  the  counsel  for  the  opposing 
side  a  copy  of  the  statement  thus  filed,  and 
if  said  opposing  counsel  does  not,  within 
thirty  days,  file  with  said  clerk  a  statement 
of  other  parts  of  the  record  deemed  essential 
by  him,  the  parts  Indicated,  as  before  stated, 
shall  l>e  deemed  and  treated  as  the  complete 
record,  and  the  adverse  party  shall  be  deemed 
to  have  consented  to  a  hearing  on  the  parts 
indicated.  If  such  notice  shall  be  sent  to 
counsel  for  appellee,  and  be  wishes  to  pray 
a  cross-appeal,  and  be  thinks  other  parts  of 
the  record  not  indicated  are  necessary  to 
Illustrate  his  cross-appeal,  he  shall  in  the 
statement  filed  by  hira  state  that  he  expects 
to  pray  a  cross-nppeal,  also  concisely  the 
fcrounds  of  reversal  relied  on  by  him,  and 
Indicate  not  only  the  additional  parts  of  the 
record  necessary  to  illustrate  the  appeal,  but 
the  cross-appeal;  and  In  the  event  a  cross- 
appeal  Is  to  be  prayed  the  clerk  shall  send  a 
copy  of  said  statement  to  the  counsel  for  ap- 
pellant, who  shall,  if  he  wishes  other  parts 
than  those  mentioned  In  the  statement  filed 
by  counsel  for  appellee,  within  thirty  days 
so  Indicate  by  a  statement  filed  with  the 
clerk,  and  if  he  shall  not  do  so  within  tlie 
time  named  the  appellant  shall  be  deemed  to 
have  consented  to  a  trial  on  the  cross-appeal 
on  the  parts  of  the  record  indicated.  In  the 
event  the  appeal  shall  be  docketed  prior  to 
the  time  when  this  rule  may  be  executed, 
the  case  shall  be  continued  to  a  subsequent 
day  in  the  term,  or.  If  necessary,  to  the  next 
term  of  the  court,  upon  a  statement  duly 
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signed  and  filed  by  the  counsel  for  one  tide 
or  the  other  that  he  intends  to  avail  himself 
of  this  rule.  The  clerk  shall  cause  to  be 
printed  such  parts  as  shall  be  thus  indicated 
and  for  his  services  required  by  this  rule 
shall  be  allowed  such  sum  as  may  be  Indi- 
cated by  this  court,  to  be  taxed  as  costs 
against  the  unsuccessful  party.  Whoever 
shall  designate  parts  of  the  record  to  be  print- 
ed shall  deposit  with  the  clerk  such  sum  as 
he  may  estimate  will  be  necessary  to  meet 
the  cost  of  printing.  If  counsel  for  either 
party  shall  cause  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  the 
costs  may  be  made  as  the  court  shall  think 
proper.  If  either  party  shall  willfully  omit 
any  part  of  the  record  essential  to  the  proper 
decision  of  the  case,  the  printed  transcript 
will  be  rejected  and  the  cost  of  printing  will 
be  adjudged  against  him. 

This  rule  shall  not  take  effect  until  the 
September  term,  1903,  and  shall  not  apply  to 
any  case  where  the  amount  Involved  Is  less 
than  ?5,000,  nor  where  the  appeal  is  dock- 
eted prior  to  that  term.  Where  the  recovery 
is  other  thing  than  money,  the  party  asking 
the  record  printed  shall  file  his  affidavit  and 
the  statement  ot  hla  attorney  tbat  it  is  of 
value  $5,000. 

NOTE. 

Tax  on  Appeals.  The  tax  on  appeals  Is 
one  dollar,  and  In  all  cases  must  be  paid  to 
the  clerk  of  the  Court  of  Appeals  before  the 
cases  will  be  filed. 

The  clerks  of  the  lower  courts  and  attor- 
neys are  requested  not  to  write  anything  on 
the  l»ack  of  the  transcripts. 

Counsel,  In  writing  briefs,  are  requested 
by  the  court  to  write  only  on  one  side  of  the 
paper. 
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WALTON  T.  STATE. 

|3apreme  Court  of  Arkansas.    June  6,  1808.) 

kducnon— chastitt  —  indicthbnt  —  prk- 
sumption  —  promish  of  marriaqs  —  rba- 
sonabijB  doubt— instructions. 

1.  On  a  prosecution  tor  seduction  throngh  a 
alse  promise  of  marriage,  an  instruction  to  ac- 
[uit  ir  the  jory  have  reasonable  doubt  vbether 

9  tb0  iroBprutrix  nad  actual  personal  chastity  at  the 
imti  of  the  intercourse  should  be  given. 

2.  In  a  requested  instruction,  on  a  prosecution 
br  seduction,  that  the  burden  is  on  the  state 
»  show  beyond  a  reasonable  doubt  "that  such 
iamal  knowledge  was  had  by  virtue  of  nn  ez- 
Iress  promise  of  marriage  made  to  her  by  de- 
!eadaat.  and  that  she  wonld  not  have  yielded 
x>  his  embraces  without  nich  promise  of  mar- 
ia^e,"  the  last  clause  is  covered  by  the  pre- 
'.edmk  one,  and  so  is  properly  struck  out. 

8.  Thoneh  Sand.  &  H?  Dig.  8  1900,  merely 
^  '.provides  tbat  one  who  shall  be  convicted  of  ob- 
taining carnal  knowledge  of  a  female  by  virtue 
of  a  false  expressed  promise  of  marriage  shall 
be  punished,  previous  chaste  character  of  the 
female  is  an  essential  of  the  crime,  and  must 
be  alleged  in  the  indictment 
^-  4.  While  on  a  prosecution  for  seduction  the 
previous  chaste  character  of  the  female  is  pre- 
Bomed,  such  presumption  is  overcome  by  the 
presumption  of  defends  afs  innoceoce. 

Appeal  from  Gircnlt  Ooort,  Palaski  Coun- 
ty; Bobt  J.  Lea,  Judge. 

Jas.  Walton  "was  convicted  of  aedoctlon, 
and  appeaUk  Rereraed. 

The  Indictment  Is  aa  followB  (after  omit- 
ting formal  part):  "The  said  Jamea  Walton, 
in  the  county  and  state  aforesaid,  on  the 
15th  day  of  May,  1801,  being  a  single  and 
unmarried  man,  unlawfully  and  feloniously 
did  obtain  carnal  knowledge  of  one  Julia 
Robinson,  a  single  and  unmarried  female, 
by  Tlrtne  of  a  false  expressed  promise  of 
marriage,  to  her  previously  made  by  said 
James  Walton,  against  the  peace,"  etc.  Ap- 
pellant demurred  to  tbe  Indictment  His 
demurrer  b^g  overruled,  exceptions  were 
saved.  After  conviction,  appellant  filed  a 
motion  In  arrest  of  Judgment;  upon  the 
OTeimllng  of  whlcb,  appellant  saved  acep- 
ti(Hi8.  He  was  tried  upon  his  plea  ot  not 
guilty,  convicted,  and  appealed  to  this  court 
After  conviction  the  appellant  filed  a  mo- 
tion in  arrest  of  Judgment,  which  was  by 
the  court  ovmnled,  to  which  he  excepted. 
Btton  tbe  ease  was  submitted  to  the  juiy, 


the  defendant's  counsel  moved  ttie  court  to 
give  to  tbe  Jury  tbe  following  Instruction,  to 
wit:  "Instruction  No.  2.  WhUe  Julia  Bob- 
inson  Is  presumed  to  have  been  virtuous  at 
the  time  of  tbe  alleged  Intercourse,  If  tbe 
jury  believe  from  tbe  evidence  or  circum- 
stances tbat  she  was  not  chaste  and  virtu- 
ous and  did  not  possess  actual  personal 
chastity,  or  If  tbe  Jury  have  reasonable 
doubt  about  this,  they  should  acquit"  The 
only  other  Instruction  on  reasonable  doubt 
in  tbe  case  was  Instruction  No.  1,  which,  as 
given  by  the  court,  Is  as  follows:  "Instruc- 
tion No.  1.  The  burden  Is  on  tbe  state  to 
show  beyond  reasonable  doubt:  (1)  That 
the  crime  was  committed  in  Pulaski  coimty, 
Ark. ;  (2)  tbat  It  occurred  within  three  years 
before  tbe  finding  of  tbe  Indictment;  (S) 
that  tbe  defendant  bad  carnal  knowledge  of 
Julia  Boblnson;  and  (4)  that  such  carnal 
knowledge  was  had  by  virtue  of  an  express 
promise  of  marriage  made  to  her  by  tbe  de- 
fendant, and  that  she  would  not  have  yield- 
ed to  his  embraces  without  such  promise  of 
marriage."  Tbe  court  refused  to  give  this 
aa  asked,  but  modified  it  by  striking  out 
the  words  "and  she  would  not  have  yielded 
to  his  embraces  without  such  promise  of 
marriage,"  to  whlcb  tbe  defendant  except- 
ed. This  was  not  an  Instruction  that  If  the 
Jury  had  a  reasonable  doubt  on  the  whole 
case,  which  would  have  Included  the  part 
of  instmctim  No.  2  refused  by  the  court, 
"tbat  she  (tbe  woman)  did  not  possess  actual 
personal  chastity,  or  if  the  Jury  have  rea- 
sonable doubt  about  this,  they  should  ac- 
quit" There  were  other  instructions  asked 
and  refused,  and  various  questions  raised 
and  discussed,  some  of  which  are  questions 
for  a  Jury  should  the  appellant  be  tried 
again  on  this  cha^,  and  others  of  which  It 
Is  unnecessary  for  ns  to  discuss. 

F.  T.  Tanghan,  for  appellant  Geo.  W. 
Murphy,  Atty.  Qea.,  tot  tbe  Stats. 

HUGHES,  J.  (after  stating  tbe  facts).  It 
seems  to  us  so  plain  that  tbe  court  erred 
In  refusing  to  give  the  second  Instruction 
toe  the  defendant  that  we  deem  It  unneces- 
sary to  discuss  it  This  Instructian  is  that 
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"while  Julia  Hoblnson  1b  presumed  to  hare 
been  virtuous  at  the  time  oC  the  alleged  in- 
tercourse. If  the  jury  believe  from  the  evi- 
dence or  Arcumstances  that  she  was  not 
chaste  and  virtuous,  and  did  not  possess 
actual  personal  chastity,  or  If  the  Jury  have 
reasonnblft  daubt  4b0nt  tUs,  tlier  should  ac- 
quit" AQtuaJ  pei-eonaJ  cbaKtUy  on  the  part 
of  the  woman  was  necessary  to  make  out 
the  crime  of  the  defendant,  and  If  the  Jury 
bad  a  reasonable  doubt  that  she  posseseet) 
this  they  were  bound  to  acquit  the  defend- 
ant Actual  personal  chastity  on  her  part 
was  a  material  element  of  the  crime.  Pt^k 
v.  State,  40  Ark.  486,  48  Am.  Rep.  17. 

It  seems  equally  clear  to  this  court  that 
there  was  no  prejndlclal  error  committed  by 
the  court  below  In  striking  out  and  refus- 
ing to  give  the  last  clause  of  Instruction  No. 
1,  asked  for  by  the  defendant  whicb  Is  as 
follows:  "And  she  would  not  have  yielded 
to  defendant's  embraces  without  such  prom- 
ise of  marriage."  The  court  had  Instructed 
the  Jury  by  Instruction  No.  3  that  beftwe 
they  could  convict  the  defendant  they  must 
find  that  such  Intercourse  was  had  by  rea- 
son and  on  account  of  defendant's  promising 
to  marry  the  girl,  who,  at  the  time  she 
yielded  to  his  embraces,  was  In  possession 
of  actual  personal  chastity.  The  last  clause 
(rf  Instruction  1  was  covered  hi,  effect  by 
the  first  clause  of  same,  and  the  court  prop- 
erly struck  it  out  There  was  no  necessity 
to  repeat  what  had  been  given. 

Was  the  Indlctm«it  suffictent,  which  Is  as 
follows  (leaving  out  the  formal  parts),  to 
wit:  "That  said  Jamee  Walton,  in  the  coun- 
ty and  stete  aforeeatd,  on  the  15th  day  of 
May,  1901,  being  a  stngle  and  unmarried 
man,  unlawfully  and  ftlontously  did  obtain 
carnal  knowledge  of  one  Julia  Roblnsos, 
a  single  and  unmarried  fMna>le.  by  virtue 
of  a  false  promise  of  marriage  to  her  previ- 
ously made  by  said  .Tames  Walton,  agalnet 
the  peace  and  dignity  of  the  state  of  Arkan- 
sas?" Was  the  judgment  of  the.  court  ow- 
rect  In  refusing  to  arrest  the-  judgment  after 
conviction  on  this  indictment  t  IMd  ft  state 
facts  constituting  a  public  offense  under  the 
laws  of  Arkansas  t  Seduction  of  a  woman 
is  made  a  crime  In  most  states  by  atatuta 
It  consists  In  the  act  of  seducing  an  unmar> 
ried  female  "of  previoos  chaste  character." 
and  having  sexual  Intercourse  with  ber  "by 
virtue  of  a  feigned  or  pretended  marriage 
or  of  any  false  or  feigned  express  promise 
of  marriage."  1%eae  are  tbe  esRonti&l  In- 
gredients of  seduction  according  to  our  stat- 
ute. Section  1900,  Sand.  &  H.  Vift  Though 
tbe  stutute  does  not  mention  tbat  tbe  wo- 
man must  be  "of  previous  chaste  character," 
it  plainly  implies  It  safd  tills  court  In  Polk 
V.  State,  in  which  case  the  opinion  was  de- 
livered by  Blr,  Associate  Justice  BoiHA. 
"The  Legislature  never  latended  to  send  a 
maa  to  tSie  penltentlAEy  ft»  having  1111^ 


connection  with  a  prostitute  or  woman  of 
easy  virtue,  where  she  had  consented,  even  i 
under  a  false  promise  of  marriage.  The 
statute  of  Michigan  also  omits  the  words 
'of  previous  chaste  character,'  but  it  has 
received  the  same  construction,  as  If  they 
hfl«  been  tber«."  Polls  v.  State,  40  Ark.  486, 
4S  Am.  Sep.  17. 

It  Is  held  that  the  previous  chaste  charac- 
ter* of  the  woman  before  seduction  Is  an 
element  of  the  crime,  and  It  should  be  al- 
leged in  an  Indictment  for  that  offense,  and 
unless  It  Is  shown  the  defendant  cannot  be 
convicted.  The  elements  constituting  the  of- 
fense must  be  alleged  In  the  Indictment  If 
the  statute  does  not  sufficiently  set  oat  the 
facts  which  constituted  tbe  ofCense,  the  In- 
dictment must  do  BO,  and  If  it  falls  to  do 
fie  It  fs  InsuflBclent,  though  the  offense  be  al- 
lowed In  the  langnrnge  of  the  statate  itself, 
which  Id  ordtnary  cases  la  sufficient  10 
Ency.  Plead.  &  Prac.  487;  Eubanks  v.  State. 
17  Ala.  183;  1  BIsbop,  Cr*  Proc.  U  77,  88;  i 
BlggB  V.  State.  104  Isd.  aSl,  202,  S  N.  S. 
886;  Clerk,  Cr.  Proc.  pp.  163,  183;  Wharton. 
Ci!.  Law,  1757;  Com.  v.  Filburn,  119  Mass. 
298;  Com,  v.  Haiopton.  3  Qrat  690;  State 
V,  Hmdersra,  1  Rich.  Law,  170;  Com.  t. 
alack.  19  Pick.  S05. 

The  chaatlty  of  the  wiKnan  before  seduc- 
tloa  is  presutxted.  but  the  pvesamptien  of 
obastlty  may  be  rebutted,  and  the  presump- 
tion of  Innocence  of  the  defendant  over- 
comes tbe  presumptiiiHi  ot  chastity.  In  Mc- 
Arthur  V.  The  State,  58  Ark.  4S1,  27  S.  W. 
628,  it  was  said  by  Mr.  Associate  Justice 
Biddiek,  delivering  the  opinion  of  the  court: 
"We  think  the  court  erred  also  In  telling 
the  Jury  that  the  presumption  was  In  favor 
of  the  chastity  of  the  prosecuting  witness. 
The  presumption  of  virtue  in  one  citlsea 
cannot  work  the  condemnation  of  another. 
In  whose  favtw,  when  charged  with  crime, 
tbe  law  raises  the  presumption  of  limo- 
cence."  It  was  held  in  West  v.  State,  1 
Wis.  209,  that  the  court  did  not  presume. 
In  the  absence  of  testimony,  tbe  previous 
chaste  character  of  the  female;  such  pre- 
aniuption  being  Incompatible  with  the  pre- 
snmptUm  of  Isnooenee  of  the  accused,  and 
said,  "These  presumptions  are  always  to  be 
used  In  the  adzniatstration  of  Justice  as  s 
weapon  (rf  defease,  and  not  of  assault"  The 
ohastity  of  tbe  feinaie  Is  presumed,  but  may 
bo  Impeached  by  proof  of  Immorality  or  In- 
decorum, or  ber  general  bad  (^aractm-  be- 
fore seduction,  and  in  rebuttal  t4ie  state  may 
IMTOve  ber  previous  purity  by  her  own  testi- 
mony or  by  her  general  Mputatioa,  as  held 
In  Polk  V.  State,  snpra.  The  oeuri;  erred  In 
overruling  tbe  motk>n  tai  arrest  of  Jtidg- 
nent 

ThB  Judgment  la  reversed,  and  tbe  oause  \ 
la  remaaded  ter  ftwtber  pneeedtaga, 

BUNH.  0.  3^,  m  Mt  fHadpa^ai 
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CHOCTAW,  O.  &  6.  R.  CO.  t.  INGRAM. 

(Supreme  Court  ot  ArkBosBS.    May  16,  1903.) 

RAIUlOAOft-KILLINO  HORSBS-CONTRIBU- 
TO&T  NDOUQENCE. 

1.  Hie  question  of  coatxtbutorf  negUgeue,  In 
an  action  for  death  of  a  horse  killed  by  a  train 
at  a  crossins,  riiould  be  submitted  to  the  jnr^, 
where  there  is  erideace  that  the  person  m 
charge  of  the  horse,  though  he  could  hear  or 
see  the  traiii  coming,  and  knew  the  horse  would 
iw^bly  cross  the  track,  goiog  to  where  It  was 
nsually  fed,  TOlnntarily  turned  It  loose. 

Appeal  from  Cltenlt  Court,  Pen?  ODtinty; 
Bobert  1.  Ijbb,  Judge. 

Action  1)7  J.  H.  Ingram  against  tlie  Clioc- 
taw,  Oklaboma  &  Gulf  Bailroad  Company. 
Judgment  (or  plalntUl.  Defendant  appeals. 
Berersed. 

Tlie  complaint  alleged  that  on  tbe  28th  da  j 
of  June,  laoo,  In  Ferry  county,  Ark.,  the  de- 
fendant's west-bonnd  passenger  train  was  ao 
negligently  and  carelessly  run  that  it  ran 
over  and  killed  one  borse^  of  the  tbIus  of 
$125,  the  property  of  tbe  plalntiil.  and  prayed 
Judgment  for  that  amount.  The  answer  spe- 
cifically denied  tbe  allegations  of  the  com* 
plaint,  and  alleged  that,  if  tbe  plaintiCTs  borso 
was  killed  or  injured,  It  was  dne  to  the  care- 
lessness and  contrlbotory  negligence  of  plain- 
tiff bimself,  or  his  servants  and  employte. 

B.  F.  Ingram  testified:  He  was  presoDt 
about  tbe  28tb  of  June,  when  the  horse  was 
hurt  It  was  hurt  by  the  passenger  train  go- 
ing west  Tbe  horse  was  worth  f  100  or  $125. 
Tbe  borse  was  struck  right  at  tbe  railroad 
crossing  at  the  depot  at  Ledwidge.  The  borse 
was  going  north  across  tbe  track  to  tbe  feed 
lot,  and  tbe  train  ran  up  there,  hit  tbe  borse, 
and  knocked  bim  off  the  track.  Tbe  tradn 
was  running  a  good  speed.  It  ran  up  too  far, 
and  backed  up  two  or  three  car  lengths. 
This  was  about  4  o'clock  In  tbe  evening.  Tbe 
borse  belonged  to  witness"  brother,  J.  H.  In- 
gram. On  croes-ezamination  be  stated: 
There  is  a  big  bill  there,  and  tbe  ho^  was 
struck  right  at  tbe  foot  of  the  hill.  There  is 
a  bridge  about  30  feet  high,  about  100  feet 
from  the  platform.  Mr.  Duke  had  been  work- 
ing tbe  borse,  and  had  turned  tbe  hofae  loose 
up  on  the  lilU.  Witness  did  not  know  just 
where  he  turned  tbe  borse  loose,  but.  If  it 
bad  been  at  tbe  top  of  the  hill,  it  would  have 
been  200  or  300  yards  from  wba«  tbe  acci- 
dent happened.  Witness  saw  tbe  horstf  run 
onto  the  track,  but  did  not  see  it  struck. 
His  view  was  shut  off  from  the  train  when  ft 
struck  the  hnse  by  the  seed  bouse,  but  he 
saw  tbe  borse  going  down  tbe  bill,  and  heard 
tbe  train  approaching.  Witness  did  not  know 
whether  tbe  horse  ever  got  on  tbe  track  or 
not,  but  he  found  a  shoe  where  be  thought 
It  bad  been  knocked  off  on  the  track.  Wit- 
ness did  not  bear  tbe  train  whistle  as  It  ap- 
proached  the  station. 

John  Beed  testlfled:  The  borae  was  worth 
f90.  Henry  pvke  had  been  using  tbe  horse 
to  bftol  lumber.  Tbe  twrsee  were  fed  at  tbe 
acBSH  tm  track  tvward  tbe  iItsa 


He  did  not  know  where  Duke  wftvattbettaM 

ot  tbe  accident.  Tbe  hwse-  came-  oid»  the 
track  from  tb«  left-band  aide..  Tbe^englBeer 
was  on  tbe  rlgbt-band  side  ottba  cagtaHk  Ba 
did  not  know  whether  tbe  flzemair  was  ■on  ite 
seat  on  tbe  left  side  or  nob  On  croBMBh 
amlnatlon  be  stated:  DiAe  was  driving  tte  ■ 
team,  and  the  wagon  teolta  dsmi  at  Hie  foot . 
of  the  hill,  not  very  tar  from,  tbe  rsUioad. 
From  where  the  mvsn  brake  down  a  pccson 
could  see  np  tbe  raiknad  tack-  fOr-sona  dl»t 
tance.  He  did  not  know  wbat  Dtrice  did.  aft- 
er tbe  wagon  broke  dowiv  biAtbe  laatbe  no>-- 
ticed  bim  be  was  at  tbe  wago^  joik  S-feir 
minutes  beAwe  tbia  train.  caan  vsL  Wltmss 
swore  poBlttvcdy  tbat.tb»-tznln  btenr  for  tbe. 
station,  and  that  Duke  w«a  at  that  ttane-  In . 
charge  of  tbe  borses,  wltb  tbe  borses  mi- 
bltched  from  tbe  wagon..  Duke  could  bave 
Been  tbe  train  np  the  track  at  tbat  time. 
About  tbe  time  tbe  train  wliistled,  Duke  and 
tbe  horses  were  rt^t  at  tbe  foot  of  tbe  bill, 
about  76  or  80  yards  from  tbe  track.  One  of ' 
the  borses  crossed  tbe  track  Immediate  In 
front  of  tiie  engine. 

B.  F.  Conley  testlfled:  He  was  a  locomo- 
tlTe  englDeer  Id  the  service  of  defendant  com- 
pany; was  engineer  of  tbe  train  tbat  struck 
the  animal  in  quefitlon.  Tbe  train  was  a 
passenger  train  going  west  As  witness  ap- 
proached tbe  station  of  Ledwidge,  be  saw  tbe 
horse  standing  on  a  little  Incline  on  tbe  south 
side  of  the  track,  unhitched  from  tbe  wagon, 
with  a  man  holding  him  by  tbe  rein.  He 
judged  the  horse  was  about  100  feet  from 
the  track  at  tbat  time.  He  saw  the  borse  un- 
til tbe  front  end  of  Ms  engine  obstructed  his 
view.  The  horses  were  on  the  left  and  south 
side  of  the  track,  and  he  was  on  tbe  right  or 
north  side  of  tbe  engine,  and  the  front  end 
of  tbe  engine  prevented  bim  from  seeing  the 
borse  as  he  got  closer  to  It  Before  he  came 
to  a  stop  tbe  gray  horse  went  across  In  front 
of  tbe  engine,  dragging  a  part  of  the  harness. 
At  tbe  time  tbe  horse  passed  out  of  bis  view, 
the  man  was  still  holding  tbem,  and  had  con- 
trol of  them.  Witness  did  not  see  the  sorrel 
horse  (the  one  that  was  struck)  until  after  the 
accident  The  gray  horse  went  right  over  tbe 
nose  of  tbe  pilot,  and  got  across  In  front  of 
the  engine.  The  fireman  at  the  time  of  the 
accident  was  In  tbe  deck  of  the  engine  put- 
ting in  a  fire.  Tbe  track  was  straight,  so 
tliat  witness  could  see  It  as  well  as  the  fire- 
man could  have  seen  It,  and  It  was  necessary 
for  the  fireman  to  be  firing  at  that  time.  On 
account  of  the  grade  of  coal  tliey  were  using, 
It  waa  necessary  to  build  up  the  fire  when 
the  engine  was  not  using  steam,  and  the 
steam  had  been  shut  off  from  tbe  oiglne  in 
approaching  tbe  station. 

Tbe  defendant  asked  tbe  court  to  give  tbe 
two  following  lnstructl<ms,  which  the  court 
refused  to  give,  and  defendant  excepted: 
"(1)  The  jury  are  Instructed  to  return  a  ver- 
dict tor  the  defendant.  (2)  The  jury  Is  In- 
■trncted  tbat  if  they  find  that  tbe  man  Dokie, 
who  was  In  cbarge  at  tbe  bom-l&  eoBtKrrar- 
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sy  on  the  day  the  Injury  occurred,  was  famil- 
iar with  the  time  said  passenger  train  was 
due  at  Ledwidge,  and  knew  that  by  turning 
said  horse  loose  to  go  to  the  feed  lot  the  horse 
must  cross  the  railroad  track  at  alraut  the 
time  of  the  arrival  of  the  train  which  struck 
him,  and  did  so  turn  said  horse  loose,  and  It 
you  further  find  that  said  Dnke  was  acting 
as  an  employ^  or  agent  or  servaDt  of  the 
plaintiff  in  the  management  of  said  horse  at 
the  time  of  the  Injury,  and  that  his  so  turn- 
ing said  horse  loose  at  said  time  contributed 
to  the  injury,  then  you  will  return  a  verdict 
for  the  defendant." 

The  Jury  returned  for  the  plaintiff  a  verdict 
for  $70.  Saving  ali  excepUons,  the  defendant 
appealed  to  this  court 

J.  W.  McLond  and  B.  B.  Felrce,  tor  i^el- 
lant.  Sam  Frauenthal,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts).  We 
are  of  the  opinion  that  the  court  erred  In  re- 
fusing to  give  to  the  Jury  instruction  No.  2 
asked  for  by  the  def^dant,  which  proposed 
to  submit  to  them  for  determination  the  ques- 
tion whether  the  plaintiff  had  been  guilty  of 
contributory  negligence.  If  the  man  Duko 
was  In  charge  of  the  horses,  and  could  hear 
or  see  the  train  coming  to  the  depot,  and 
knew  that  the  horses  would  probably  cross 
the  track  at  the  crossing  leading  to  the  place 
where  they  were  usually  fed,  which  the  proof 
tends  to  show,  and  voluntarily  turned  them 
loose,  and  one  of  them  was  killed  by  the  train 
in  attempting  to  cross  the  track,  this  would 
be  negligence  contributing  to  the  Injury,  and 
would  bar  recovery  for  it,  although  the  rail- 
road company  was  guilty  of  negligence. 
Whether  the  man  Duke,  who  was  in  charge 
of  the  horses,  voluntarily  turned  them  loose, 
or  whether  they  were  frightened  by  the  ap- 
proach of  the  train,  and  he  was  obliged  to  let 
tliem  go,  the  evidence  does  not  plainly  show. 
Duke  did  not  testify  in  the  case.  There  Is 
evidence  that  lends  to  show  he  voluntarily 
turned  them  loose,  and  we  are  of  the  opinion 
that  the  question  should  have  been  submitted 
to  the  jury,  and  that  Instruction  No.  2  asked 
for  by  the  defendant  was  proper  and  should 
have  been  given.  For  error  in  refusing  to 
give  said  Instruction,  the  Judgment  is  revers- 
ed, and  the  cause  is  remanded  for  a  new 
trial. 


TEXAS  &  P.  RT.  OO.  t.  BALL. 

(Supreme  Court  of  Texas.    Jane  15,  1903.) 

RAILROADS— PERSONAL  INJURIES— DISCOV- 
ERED PBRIU-SVIDENGE-SUFFICIENCT. 

1.  In  an  action  against  a  railroad  for  Injuries 
to  plaintiff's  infant  boy,  sustained  while  cross- 
ing the  track  at  a  point  commonly  used  by  him 
aod  other  school  children  Cor  that  purpose,  the 
evidence  ronnidered.  and  held  insnfflcient  to  jus- 
tify submission  of  the  issue  of  discovered  peril. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
ipreme  Judicial  District 


Action  by  George  P.  Ball  against  the  Tex- 
as &  Paclflc  Railway  Company.  There  was 
a  Judgment  In  the  Court  of  Civil  Appeals 
(78  S.  W.  420)  affirming  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

T.  J.  Freeman  and  Head  ft  Dlllard,  for 
plaintiff  in  error.  T.  M.  Bamea  and  R.  B. 
Semple,  for  defendant  In  eEior. 

BROWN,  J.  George  P.  Ball  Instituted 
this  suit  In  the  district  court  of  Fannin  coun- 
ty to  recover  from  the  Texas  &  Pacific  Rail- 
way Company  the  damages  alleged  to  have 
been  occasioned  by  Injuries  Inflicted  through 
the  negligence  of  the  defendant  upon  Ashley 
Ball,  a  son  of  the  plaintiff,  aged  about  11 
years.  The  honorable  Court  of  GMl  Appeals 
did  not  make  a  statement  of  the  facta  fotmd 
by  It,  except  in  connection  with  the  argu- 
ment of  the  case,  and  we  make  the  follow- 
ing statement  from  the  undisputed  evidence 
and  the  findings  of  the  said  court: 

Ashley  Ball,  the  son  of  the  plaintiff, 
Geoi^e  P.  Ball,  being  about  11  years  old, 
was  attending  the  schools  In  the  dty  of 
Bonham,  Tex.  His  father  lived  on  the  op- 
posite side  of  the  railroad  track  from  where 
the  school  was  situated,  and  Ashley  was  on 
this  occasion  attempting  to  cross  the  track 
at  a  place  where  he  was  accustomed  to  cross 
it  on  his  way  to  school,  and  at  which  point 
the  school  children  and  other  citizens  of  Bon- 
ham had  crossed  over  the  track  for  a  long 
time  without  objection  on  part  of  the  rail- 
road company.  There  was  an  engine  with 
a  tender  attached  in  the  railroad  yards  at 
Bonham  at  that  time  going  westwards  to 
Sherman  Junction.  The  engine  was  running 
at  the  rate  of  not  less  than  eight  miles  an 
hour,  probably  much  more  rapidly  at  the 
time  of  the  Injury,  which  occurred  within  the 
limits  of  the  city  of  Bonham.  There  was  at 
that  time  In  force  In  that  city  an  ordinance 
which  prohibited  railroad  locomotives  to  run 
at  a  greater  speed  than  six  miles  per  hour 
within  the  corporate  llmlte.  Just  as  Ashley 
Ball  was  crossing  the  railroad  track  the  en- 
gine struck  him,  Inflicting  upon  blm  serious 
bodily  injury.  The  Court  of  ClvU  Appeals 
concluded  that  the  engineer  on  the  locomo- 
tive saw  Ashley  Ball  and  knew  his  peril  In 
time  to  have  stopped  the  engine  and  to  have 
prevented  the  Injury  to  the  boy.  The  Judge 
of  the  trial  court  gave  the  Jury  this  charge: 
"If  Ashley  Bail  was  In  a  position  of  Immi- 
nent peril  on  the  track,  and  If  defendant's 
employe  or  empIoy6s  In  charge  of  its  engine 
discovered  nis  perilous  position,  and  that  he 
would  probably  not  be  able  to  escape,  and  If 
after  such  discovery  said  employ^  failed  to 
exercise  proper  and  reasonable  care  and  dili- 
gence to  use  all  reasonable  means  within 
their  power  to  avoid  Injuring  him,  and  If 
such  failure  was  the  direct  cause  of  the  In- 
jury, then  the  plaintiff  is  entitled  to  recover, 
even  though  yon  should  And  that  Aahlejr 
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Ball  and  his  parents  were  all  guilty  of  neg- 
Ugence  In  the  first  Instance." 

Defendant  assigns  as  error  tliat  there  was 
no  evidence  to  Justify  the  trial  court  In  gir- 
ing  that  charge.  The  engineer  who  was  In 
charge  of  the  locomotiTe  testified  as  follows: 
"I  was  engloeer  on  the  engine  that  struck 
Ashley  Ball.  The  first  time  I  saw  him  was 
when  be  passed  over  the  pilot  as  the  engine 
struck  him.  I  had  not  noticed  him  on  the 
track  as  we  approached  that  place.  I  was 
on  the  right  side  of  the  engine.  I  began 
stopping  after  I  struck  bim,  and  went  prob- 
ably across  that  bridge.  I  was  going  some- 
where between  ■  8  and  12  miles  an  hour. 
There  was  18  or  20  feet  of  boiler  out  in  front 
ot  where  the  engineer  sits.  I  could  net  see 
an  object  In  front  of  the  engine  on  the  left 
side  at  a  distance  from  the  engine  of  leas 
than  20  or  25  feet.  I  was  sitting  down  at 
the  time  of  the  accident.  I  was  looking  up 
the  track  at  the  time.  It  was  my  duty  to 
look  np  there."  Ashley  Ball  testified  upon 
this  point  as  follows:  "I  started  to  cross 
over  the  track  from  the  south  side,  and  be- 
fore I  got  quite  across  my  hat  blew  off  back 
sonth,  and  fell  In  a  little  hole  In  the  middle 
of  the  track,  and  as  I  stooped  to  pick  It  up 
the  engine  hit  me.  The  wind  was  blowing 
pretty  strong.  I  had  not  been  on  the  track 
any  time  when  I  was  hit;  I  had  Just  started 
across."  Earnest  ScrtTuer,  one  of  the  boys 
with  Ashley,  testified  as  follows:  "Will 
Fleming  and  a  negro  were  fighting  on  the 
north  side  of  the  track,  and  we  went  over  on 
the  sonth  side  where  some  little  negroes 
^ere  fishing,  and  the  flgbt  began  again,  and 
I  and  Ashley  tried  to  cross,  and  his  hat  blew 
off.  I  went  back  and  got  his  bat  and  threw 
It  to  talm,  and,  Just  about  the  time  I  got  to 
where  the  switch  was,  he  went  across,  and 
the  engine  hit  him.  I  was  standing  there  by 
the  switch  Just  south  of  the  main  track,  about 
three  feet  sonth  of  Ashley  when  he  was 
struck.  The  train  was  running  pretty  fast 
He  jnst  started  to  step  on  the  track  when 
the  engine  hit  blm."  Jim  Bailey  testified 
with  regard  to  this  matter  as  follows: 
"There  were  a  number  of  boys  there  near 
the  track  where  Ashley  was  hurt;  there 
were  three  of  them  crossed  over  before  him, 
one  after  another;  and  there  were  a  number 
waiting  to  get  across  when  he  was  hit.  The 
boys  first  started  to  cross  when  the  engine 
was  abont  50  yards  from  them."  James  Ro- 
tan  testified:  "The  engine  was  76  or  100  feet 
from  the  boy,  to  the  best  of  my  recollection, 
when  be  stepped  on  the  track.  The  boy  was 
walking  pretty  fast.  It  looked  like.  I  was 
by  the  comer  of  the  cotton  factory.  •  •  • 
The  factory  Is  further  east  than  the  east  end 
of  the  coal  chute."  Will  Fulghum  testified 
that  "where  I  was  told  the  accident  occurred 
is  IS  or  20  feet  east  from  the  east  end  of 
the  bridge.  From  the  place  of  the  accident 
to  the  west  end  of  the  coal  chute  is  320 
steps.  I  suppose  I  would  st^  something 
llkf»  three  feet  I  wtraUl  sninxne  the  coal 


chute  to  be  150  or  200  feet  long."  George 
P.  Bali  testified  that  If  the  engine  was  go- 
ing six  miles  per  hour  it  could  be  stopped  In 
IS  or  20  feet 

The  question  we  are  called  upon  to  decide 
in  this  case  is,  "Was  there  sufflclent  evidence 
to  authorize  the  court  to  submit  to  the  Jur; 
the  issue  of  discovered  peril?"  The  engineer 
and  fireman,  who  were  upon  and  In  control 
of  the  locomotive  at  the  time  of  the  acci- 
dent, testified  that  neither  of  them  saw  Ash- 
ley Ball  until  after  be  had  been  struck  by 
the  engine;  the  engineer  was  sitting  on  the 
right  side  of  bis  cab  going  westward,  look- 
ing ahead  up  the  track,  as  It  was  bis  duty 
to  do,  while  the  fireman  was  engaged  in  the 
work  of  putting  coal  Into  tbe  furnace,  and 
bad  no  opportunity  to  discover  tbe  boy  be- 
fore he  was  injured.  Notwithstanding  the 
employes  deny  positively  that  they  saw  the 
boy  before  his  injury,  the  court  was  author- 
ized to  submit  the  issue  to  the  Jury  if  there 
was  testimony  of  such  facts  and  circum- 
stances as  would' prove  that  the  engineer  did 
in  fact  see  tbe  boy  before  be  was  Injured. 
Brown  v.  Griffln,  71  Tex.  659,  9  S.  W.  546. 
In  examining  this  question,  we  must  accept 
the  phase  of  tbe  testimony  most  favorable  to 
the  plaintiff. 

The  liability  of  the  railroad  company  for 
tbe  Injury  Inflicted  upon  Ashley  Ball,  if  neg- 
ligently upon  the  track,  depends  upon  wheth- 
er the  employ^  in  charge  of  the  locomotive 
did  in  fact  see  him  In  the  perilous  situation, 
and  realised  and  understood  the  peril,  and 
that  he  would  not  probably  be  able  to  ex- 
tricate himself;  whereupon  the  duty  arose  for 
the  employs  to  use  every  means  within  bis 
power  and  at  hand  to  prevent  Injuring  the 
boy.  "The  burden  of  proof  was  ujmn  the 
plaintiff  In  this  case,  in  order  to  recover  for 
a  breach  of  such  duty,  to  establish,  not  that 
the  employ^  might  by  tbe  exercise  of  rea- 
sonable care  have  acquired  such  knowledge, 
but  that  ttiey  actually  possessed  it"  Rail- 
way Co.  V.  Breadow,  90  Tex.  31,  38  8.  W. 
410.  The  plalntUTs  testimony  must  be  Bufi3- 
clent  to  show  that  Ashley  Ball  was  at  some 
point  on  or  near  to  the  railroad  track,  with- 
In  the  range  of  vision  of  the  engineer  while 
he  was  looking  ahead  in  the  discharge  of  his 
duty,  in  order  to  raise  a  presumption  that  tbe 
engineer  did  in  fact  see  Ashley  Ball  In  his 
perilous  position  In  time  to  have  given  him 
warning,  or  to  have  stopped  or  checked  the 
train,  or  by  some  means  at  band  to  have 
prevented  Inflicting  injury  upon  him.  Look- 
ing to  the  testimony  offered  by  the  plaintiff, 
we  find  that  the  witness  James  Rotan  placed 
the  t>oy  on  the  track  in  front  of  the  engine 
at  a  distance  from  It  of  from  75  to  100  feet, 
"according  to  his  recollection."  This  testi- 
mony places  tbe  troy  further  from  tbe  engine 
and  more  within  the  range  of  the  engineer's 
vision  than  any  other  witness,  and.  If  It  has 
any  probative  force,  the  issue  was  properly 
submitted.  The  statement  Is  bat  the  opinion 
of  the  witness  formed  upon  the  Instant,  and 
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neeeBurily  of  little  welgbt.  but  under  pn^ffir 
condUfoDB  -snfflctent  to  aapport  the  court's 
action.  However,  w*en  we  kx>k  to  the  sur- 
roondlngB  we  find  that  this  witness,  at  the 
time  be  made  the  otMerradon  ot  the  jrdatlTe 
situation  of  the  engine  and  the  boy  upon  the 
teaefe,  and  estimated  tke  distance  between 
them,  was  at  a  point  Just  aoudi  of  tbe  rail- 
road track,  and  east  fnom  tbe  ^ce  of  tbe 
accident  about  1,200  feet  The  boy  was 
farthest  from  tbe  witness,  and  the  locomo- 
tlre  in  motloii  upon  the  track  at  a  point  be- 
tween wltnese  and  the  boy.  Looking  a.t  tbe 
matter  from  the  standpoint  that  a  Jury 
sboDld,  this  estimate  of  the  distance  between 
two  objects  alnKMt  In  line  wltb  «acb  otber, 
at  a  distance  of  a  quarter  of  a  mile  from 
tbe  witness,  conld  not  baTe  any  Talue  at  all 
In  determining  whether  the  engtnew  saw  tbe 
boy;  and  when  we  take  Into  ocawtderation. 
In  .addition  thereto,  that  the  tialn  was  in 
motion  and  running  almost  directly  from  the 
witness,  we  know  from  common  observation 
that  it  would  be  phyatcally  impoeslUe  for 
any  man  to  make  a -reliable  estimate  of  the 
tntierveDlng  distance  between  two  objects 
thus  situated.  A -statement  made  by  a  wit- 
ness, which  tlie  physical  conditions  condemn, 
cannot  be  regarded  as  more  than  a  scintilla 
•f  evidence,  and  will  not  support  a  conclurion 
vpon  the  Issae  iDToIved.  Texas  U  Agency 
V.  Fleming,  92  Tex.  46S,  49  S.  W.  1039,  44 
L.  a.  A.. 279.  To  .eaUtle  tbe  facts  detailed 
by  this  witness  to  be-  osnsldered  as  sTldence, 
the  fact  stated  nnnt^  be.  credible.  Whart  Ev. 
i  8.  We  bare  no  toritasey  in  saying  that 
the  testimony  of  this  witness  did  not  tend  to 
establish  tbe  propesltlen  tfaat  Ajidiley  Ball 
was  at  a  point  upon  the  track  where  tbe 
mglneer  In  dilscbarge  sf  his  duty,  as  testlAed 
to  by  falm,  wotdd  probably  have 'seen  him  In 
ttee  to  haTc  prerented  tbe  Injury. 

Jim  BaUey,  nnotfaer  witness,  testllled.  In 
rabstanee,  that  there  were  a  nnmber  of  boys 
crossing 'the  tzaefc  at  .the  point  where  tbe 
accident  occurred,  tbeee  vr  torn  going  ahead 
of -AAley  Ball  and  wame  Teniaiidug  behind 
tatan,  and  tfaat  when  tbe  toys  started  to  go 
across  tbe; track  the  engine  wns  about  60 
yaifda  (IfiO  feet)  east  of  tbe  idace  of-tbe  ae- 
ddent.  .Thle-erldence  ioes  sot  place  Ashley 
Ball  npon  tbe  track  at  that  time;  it  only 
bad  Tefeicnce  to  the  time  when  tbe  boys  who 
were  ahead  of  Aahley  began  to  cross  tbe 
track,  tfaerefore  does  not  tend  to  show  that 
the  engineer  would  probably  have  seen  tbe 
boy  before  the  Injury  occurred  and  In  time 
to  have  prcToited  the  accident. 

Tbe  testimony  wldch  is  most  definite  and 
reUable  npon  this  qneatlon  was  giren  by 
Ashley  Ball  lilmself,  and  Earnest  Scrlmer, 
wbo  was  with  him  at  the  time,  and  within 
three  feet  of  him  when  be  was  struck  by 
the  engine.  They  testified.  In  substance,  that 
Ashley  Ball  bad  Just  stepped  upon  tbe  track 
when  the  engine  struck  htm.  No  distance  is 
glTcn,  but  tbe  omdnsion  from  this  testimony 
nnnot  be  xeslsted  tbat  tram  SMue  cause  they 


failed  to  know  that  tbe  engine  was  aroroadi- 
Ing,  and,  standing  on  the  south  side  of  tbe 
track,  Ashley  Ball,  after  recovering  hia  bat, 
stepped  upon  the  track  within  a  few  feet  of 
tbe  firont  part  of  tbe  engine,  so  near  to  it 
that,  lookiiig  at  tbe  track  in  front  of  him,  tbe 
engineer  probaUy  did  not  see  Ashley  In  time 
to  prevent  tbe  injniy.  Tbe  testimony  of  tbe 
engliieer  and  of  tbe  idalntlfl  btnuetf  was 
that,  from  tbe  right  aide  of  tbe  locomotlTe. 
and  with  tbe  boUer  and  smokestack  project- 
big  out  in  front  of  falm  about  20  feet,  tbe 
engineer  eould  not  have  aeen  an  object  near 
to  tbe  track  cm  tbe  south  aide,  unless  It  had 
been  at  a  distance  of  20  .or  .25  feet  in  front 
of  the  engine;  The  evidmce  wholly  falla  to 
e^bUsh  the  facts  which  would  make  the> 
railroad  company  liable  for  the  Injury  If  Aab- 
ley  Ball  waa  neglisent  in  being  upon  the 
tackr  and  tbe  court  below  ened  In  giving 
tbe  charge  set  out  above. 

It  is  tb»efore  ordered  tbat  the  Judgments 
of  the  district  court  and  the  Court  of  OtvU 
Appeals  be  reversed  and  this  cause  remanded. 


OnJJT,  0.  ft  8.  F.  RT.  OO.  v.  BLAN- 

CHABD. 

(Supreme  Court  of  Texas.   Jane  15,  1903.) 
maw  TRIAIi— HHWLT  DUCOTBRVD  "WnMBSB— 

DiuaBNoa-euTFiciBNcy. 
1.  Oo  motioD  for  a  new  trial  on  the  gronnd  of 

a  ^ewly  discovered  witneie,  it  appeared  that  de- 
fendant, when  searching  for  Witnesses  who  had 
seen  the  accident  which  was  tbe  subject  of  the 
suit,  found  that  the  proprietor  of  a  certain  hotel 
had  witnessed  it  from  a  front  gallery  of  the 
building,  and  that  the  witness  who  was  alleged 
to  be  newly  discovered  was  a  guest  at  the  hotel, 
and  was  ataading  in  front  of  the  boilding  in 
full  view  of  the  gallery  at  the  time.  The  affl- 
davits  filed  alleged  diligence  in  general  terms, 
the  most  BpecIBc  one  stating  that  affiant  in- 
vesttgated  the  case  as  folly  and  thcvoaslily  as 
poetible,  develoned  the  source  of  iaformatkoi 
which  came  to  nis  knowledge,  and  located  and 
talked  with  all  the  witnesses  he  could  bear  of, 
hot  did  not  learn  that  the  alleged  newly  dis- 
covered wltnen  woald  testify  to  any  material 
facts.  There  was,  hewevn-,  no  statement  that 
inquiry  was  made  of  the  hotel  proprietor  as  to 
bis  knowledge  of  the  presence  of  other  persons 
at  the  time  ot  the  accident,  nor  that  affiant  did 
not  learn  that  As  alleged  newly  discovered 
witness  was  presmt  ffcid  not  saeh  a  showing 
of  diligence  as  to  entitle  the  moving  party  to  a 
new  tnal  as  a  matter  of  law. 

OertUlcate  of  Dissent  fh«i  Court  of  Civil 
Appeata  of  Third  Supreme  Judicial  District 

Action  by  Zi,  F.  Blanchard  asaiuat  the 
Qulf,  Cidorado  ft  Santa  FA  Railway  Com- 
pany. Ftom  a  Judgmmt  for  pbtlntUf,  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals. Heard  in  the  Supreme  Court  on  cer- 
tificate of  dissent 

Chas.  K.  Lee  and  J.  W.  Terry,  for  appel- 
lant Henderson,  Btreetman  ft  Freeman,  for 
appellee. 

WILLIAMS,  J.  This  case  comes  op  on 
eertlflcate  of  dissent  from  tbe  Court  of  Civil 
AniealB  fOT  tbe  Ttalrd  District  The  matter 

Digitized  by  Google 


Tex.) 


SCOTT  T.  FABMDBS*  ft'lCEBCHAKTB*  NAT.  BANS. 


7 


aboat  which  the  Justices  differ  la  stated  In 
tbe  two  optailoBs,  the  only  question  certified 
to  this  court  being  as  to  tbe  si^detkcy  of 
tbe  showing  of  diligence  on  tbe  part  of  a{»- 
pellarrt  to  obtain  the  teatisiODr  for  which  the 
new  trial  warn  sooght  That  question,  as 
presented,  depends  rq|Mn  tbe  legal  effect  of 
tbe  affidavfts  offered  In  support  of  the  mo- 
tion, and  tB,  we  tlilnk,  one  which  tblB  court 
may  consider  so  tar  as  to  decide  whether 
or  not  the  showing  was  such  as  to  entitle 
appellsBt,  as  a  natter  of  law,  to  the  new 
trial.  Tlie  troable  with  tbe  affidavits  la  thb 
generality  of  tbeir  language  and  tb^r  ten- 
ure to  afflrmattvely  meet  and  answer,  ttf 
specific  statemenla  of  fact,  certain  qnesttons 
as  to  dlbgence  natumlly  suggested  by  the 
circnmstaBcCB  appearing  In  the  case.  The 
agents  for  appellant,  within  a  few  days  after 
tbe  casoalty,  were  engaged  In  seeking  wit- 
nesses who  knew  tacts  otncemlng  tt.  They 
fonnd  one  Ruby,  tbe  keeper  of  the  betel  at 
which  Mrs.  Mnllm  was  stepping,  whose  tes- 
timony shows  that  from  tbe  front  gallery  of 
the  hotel  be  witnessed  the  occnnrence  nnder 
InvestlgatioD.  It  Is  not,  we  think,  requiring 
more  than  ordinary  diligence  to  expect  a  par- 
ty seeking  witnesses  to  aach  a  transaction  to 
Inquire  of  an  eyewitness,  wbem  he  has  found, 
as  to  others  who  may  bvre  seen  tt.  The 
affldaTlt  of  Mrs.  MuUm  states  that  She  was 
standing  In  tbe  front  door  of  the  same  hotel 
upon  the  front  gallery  of  which  Ruby  was 
at  tbe  saoM  tbne.  If  Buby  knew  ef  Mrs. 
Mnllen'a  presence,  inquiry  of  htm  woold 
bare  put  appeUaat's  agents  In  poraesslen  of 
the  fact,  and  it  would  bore  become  their 
duty  to  make  inquiry  of  her  as  to  her  knowl- 
edge of  the  occurrence;  for,  knowing  of  h^ 
presence,  tliey  oonld  not  be  bcarM  to  Bay  they 
did  mot  know  of  her  knowledge  of  the  facts, 
wbieb  proper  Inqutrr  addressed  to  her  would 
bare  developed.  Htse  the  questions  at  onee 
sutsest  themselves:  Was  tnqniTy  made  ef 
Ruby  as  to  tbe  presence  ef  others?  and,  if  so, 
did  he  iBfonn  the  isqi^r  of  Ura.  Mullen's 
pres«ae»7  Tbe  affldavlts  do  ncrt  answer,  vn- 
less  ttw  ssneial  statements  cocltataed  hi 
them  as  te  dlHgenee  axe  satf  ctent.  Tbe  <Ah 
Jectlon  to  all  suoh  staleuMBtB  Is  that  they 
conatitBte  the  aOant  the  judge  etf  facta 
wUeh  staoald  be  speelfleaUy  stated  In  otder 
thst  tbe  oodrt  may  iudge  of  their  sufOcfency. 
Hatcbctt  V.  Oonser,  80  Tex.  114.  Tbe  afil- 
davit  of  Mr.  Ralstsn  is  of  the  nMSt  geneml, 
altboogb  conaprebenatve.  cbaraeter.  Tbat  ct 
Mr.  Evans*  In  most  of  Its  statemenln,  is 
equally  so.  He  sii7s:  "I  did  Investigate  the 
ssme  aa  MUj  and  thoroaghly  as  possible,  and 
did  develop  all  sources  ef  information  that 
came  to  my  knowledge,  and  did  locate  and 
talk  to  bH  wttBesBBB  I  oould  bear  of,"  bat 
did  not  learn  that  Mrs.  Mullen  knew  and 
would  testify  to  any  material  facts.  There 
is  no  stateBsetft  that  he  dM  or  did  not  make 
inquiry  as  to  Brty*B  knowledge  of  the  pres- 
ence of  otber  pMseas,  or  even  that  be  did 
not  lean  9t  that  ef  Mm.  Mnlltt.  The  facta 


stated  In  tbe  affidavit,  as  contradistinguished 

from  the  affiant's  conclusiona,  are  consistent 
-with  any  answer  that  might  he  given  to  the 
queetAous  before  suggested.  Igooiance  of 
Mrs.  Mullen's  knowledge  of  material  facts  is 
Inetfeetual  if  information  of  her  presence 
on  tbe  scene  was  received  or  ought  to  have 
been  obtained  by  reasonable  diligence.  While 
appellant  niny  not  have  known  even  of  tbe 
existence  of  Mrs.  Mullen,  and  therefore  could 
not  bave  been  expected  to  matie  inquiries  con- 
cerning ber,  it  ought  to  have  Inquired  of  Ruby 
as  to  hiB  knowledge  of  others  who  had  oppor- 
tnolty  to  see  the  occnrrence;  and  the  affldavlts 
i  leave  the  case  open  to  either  assumption, 
that  its  agents  failed  to  inquire,  or  tbat 
they  did  Inquire  and  learn  that  Mrs.  Mul- 
len was  present.  The  affidavit  of  Mr.  Bv- 
ans  dees  not  cover  this  point  by  merely 
stating  that  he  did  not  learn  tbat  the  wit- 
Dees  knew  and  would  testify  to  the  facta. 
Tbe  slKnificant  suggestion  la  tbe  facts  to  be 
met  and  explained  was  that  Ruby  probably 
knew  and  conld  bave  t<rid  of  Mrs.  Mullen's 
opportunity  to  see  the  accident,  and  she 
could  have  disclosed  her  koowiedge. 

We  answer  thst  the  showing  of  diligence 
vras  not  such  as  to  deprive  the  trial  court 
and  the  Cowrt  ctT  Civil  Appeals  of  all  discre- 
tion in  the  matter  and  to  entitle  appellant  to 
a  new  trial  as  a  matter  of  law.  Abies  r. 
Donley,  8  Tex.  835. 


SCOTT  St  aL  r.  FAAUSBfiP  ft  USSBr 

CHANTS'  NAT.  BANE  et  al. 
(Saprene  Ceart  vt  Tms.   June  IS,  1903.) 
CQR£«AT10HB-»IBHCTOR9-0PrrCl>^  ACTA- 

ACVriSITlON  09  1TrLB--«E0filTBtt«--BALM 
UNDSR  DBOIUM  —  INTKRB8TS  OOt^BYBD  — 
STREfiT  RAILWATS-ACQUISITION  OF  FARAL- 

1.  Where  bcmdt  e(  a  ootyoratlsa  Ititeodsd  te 
be  secured  hy  a  mdrtgage  were  not  sold,  b«t 
were  held  by  its  secretary  under  resolution  of 
th6  board  of  dirtectors  to  secure  certain  obliga- 
tions of  the  cwupany  to  the  directorai  withoot 
the  eooAfat  eC  SH  the  Btochbaidscs,  saeh  pledge 
wiw  void. 

2.  A  sale,  by  decree  of  court,  of  property  of 
a  corporatltm  m  the  hunds  of  a  fVceiver,  passes 
the  title  free  et  the  daima  of  all  parties  to  the 
proeeediBg,  oKoept  tbe  parttcolar  dsims  which 
are  declared  in  the  deei-ee  not  to  be  prejudiced 
thereby. 

8.  Property  wnveired  to  file  president  and 
promoter  of  s  sorfeet  railway  coaapany  in  con* 
eideratlon  of  the  company's  extendiog  its  line 
of  road  to  a  tract  of  land  owned  by  the  grantor 
will  be  deemM  to  have  been  taken  by  Mm  as 
trustee  for  the  compmy,  in  the  absence  of  a 
showiiv  that  a  valid  contract  had  been  made 
between  him  and  the  corporation  authorising 
him  to  take  full  title  to  himself. 

4.  The  irresident  df  a  corporation  cannot  ae- 
^aire  title  to  the  property  of  another  corpora- 
tion at  a  trustee's  sale  of  soch  property,  where 
the  sale  yvas  a  mere  scheme  to  clear  the  title 
of  the  corporation  of  which  he  was  president  to 
tbat  property.  In  pursuance  of  a  contract  be- 
tween the  two  corporations. 

5.  A  judgment  creditor  of  tbe  prendeut  of  a 
corporatioa  cannot,  by  purchase  on  execution 
sals  of  property  held  by  him  in  trust  for  As 
earporatlon,  defeat  the  ooporatisa^s  title  oo  the 
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xroand  tiiat  It  was  not  aatlKirized  hj  lt>  char> 

ter  to  acquire  and  hold  such  property. 

0.  Const,  art.  lU,  fi  5,  forbiddios  the  acqnlsl- 
tlon  of  railroad  properaea  b;  parallel  and  com- 
peting lines,  appUes  to  taUrooas  proper,  and  not 
to  street  railways. 

7.  A  stipulation  in  a  contract  of  sale  of  the 
propei-ties  of  one  street  railway  to  another, 
whereby  the  purchasing  company  was  to  op- 
erate its  lines  for  a  period  of  five  yean  to  a 
tract  of  land  owned  by  the  directors  of  the  sell- 
ing company,  did  not  give  such  directors  a  ven- 
dor's lien  on  the  property  for  damages  resuItinK 
from  a  breach  of  the  contract. 

8.  The  stipDlation,  being  for  the  benefit  ta  the 
directors,  was  rolA. 

Brror  to  Oourt  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Actions  by  the  Farmers'  &  Merchants'  Na- 
tional Bank  and  others  against  H,  C.  Scott 
and  others,  and  by  J.  G.  Parker  and  others 
sffalnat  tbe  Citizens*  Railway  Company  and 
others.  The  cases  were  consolidated.  There 
was  a  Judgment  of  the  Court  of  CItU  Appeals 
affirming  a  Judgment  In  favor  of  plalntlCFs 
(for  opinions,  see  66  S.  W.  486,  affirmed  on 
rehearing  in  67  S.  W.  343).  and  all  the  par* 
ties  bring  error.  Revened. 

Oark  A  BoUnger.  for  Scott  and  Citizens* 
By.  Cb.  L.  W.  Campbell  and  Eugene  Wil- 
liams, tor  J.  E.  Parker  and  associates.  John 
W.  Davis,  tor  Farmers'  &  UerchantB'  Nat 
Bank. 

GAINBS,  0.  J.  This  case,  as  tried,  was 
the  result  of  the  cQuaoiidation  of  two  stilts. 
The  first  was  brought  by  tbe  Farmers*  & 
Merchants'  National  Bank  of  Waco  against 
H.  a  Scott  and  the  atlzens'  Ballway  Com- 
pany, a  corporation  operating  street  railways 
In  the  city  of  Waco,  for  the  recovery  of  cer- 
tain proper^  in  and  near  said  city,  known 
as  the  "Dummy  Street  Railway."  The  de- 
fendants in  that  suit  filed  a  general  demur- 
rer, a  general  denial,  a  plea  of  not  guilty, 
and  also  specially  pleaded,  asserting  title  to 
tbe  property  and  setting  forth  the  nature  of 
Its  claim.  The  second  suit  was  brought  by 
J.  B.  Parker  and  others  against  the  Farmers* 
&  Merchants'  National  Bank  for  the  recovery 
of  the  same  property,  or,  in  the  altematlve, 
to  enforce  a  lien  upon  it  Upon  motion  of 
the  plaintiffs  in  this  case,  the  two  suits  were 
consolidated.  Tbe  petitions  and  answers  of 
the  several  parties  fully  set  out  the  facts  as 
subsequently  developed  by  the  evidence,  and 
we  deem  it  unnecessary  to  set  them  forth 
in  detail  here.  The  case  was  submitted  to 
the  Jury  upon  special  issues  requested  by  tbe 
respective  parties,  and  a  verdict  was  returned 
In  response  thereto.  Thereupon  a  Judgment 
was  rendered  In  favor  of  the  Farmers'  & 
Merchants'  Bank  for  the  recovery  of  the 
property  In  controversy,  and  for  tbe  recovery 
of  certain  sums  of  money  against  tbe  Citizens' 
Railway  Company  for  rent  damages,  etc. 
Parker  and  bis  associates  were  also  decreed 
to  have  a  lien  upon  the  property  for  a  sum 
of  money  found  by  the  Jury  to  be  due  them. 
AH  parties  baring  appealed,  the  Jndgment 


was  affirmed  by  the  Court  ot  OMl  Appeals. 
Bach  ot  the  parties  baa  appUed  for  a  writ  of 
error  to  this  court  and  all  the  a^lcatlons 
have  been  granted. 

For  tbe  sake  of  brevity  In  dlBcnswIng  the 
questions  In  the  case,  the  Waco  X>aiiuny 
Street  Railway  Company  will  be  designated 
as  the  "Dummy  Company,"  the  Waco  Elec- 
tric Railway  &  Light  Company  as  the  "Elec- 
tric Company,"  and  Parker  and  hla  coplain- 
dfls  as  "Parker  and  Us  associates." 

The  nndlsputed  facts,  as  shown  by  the  erl- 
denoe  Introduced  npon  the  trial,  are  as  fol- 
lows: The  property  Is  a  aubnrbaii  street  rail- 
way, and  was  conatmcted  by  the  Dummy 
Company,  a  corporation  chartered  under  tbe 
general  laws  of  the  state.  Tbe  company  be- 
gan to  operate  the  railway  In  February,  1891. 
but  In  a  few  months  it  sospended  the  op- 
eration of  ttie  line,  became  Insolvent  and 
ceiwed  to  be  "a  going  concern.'-*  On  April 
15,  1891,  the  c(»npany,  through  Its  proper 
officers,  executed  a  mortgage  to  the  Citizens' 
National  Bank  to  secure  an  issue  of  bonds 
amounting  to  $50,000.  There  was  a  power  of 
sale  to  the  bank  as  tmstee,  and  a  power  to 
substitute  another  trustee  in  case  the  bank 
failed  or  refused  to  act.  This  mortgage  wai 
duly  recorded.  One  Sleeper,  the  secretary  of 
the  corporation,  was  authorized  by  resolu- 
tion of  the  board  of  directors  to  sell  the  bonds 
at  not  less  than  par;  but  the  resolution  also 
provided,  In  effect,  that  in  the  event  he 
Ailed  to  make  a  sale,  be  should  hold  them  as 
security  to  protect  tbe  directors  against  li- 
ability upon  certain  indorsements  they  had 
made  for  the  company.  In  May,  1891.  tbe 
Dummy  Company  inflicted  personal  injuries 
upon  one  J.  H.  Graves,  and  on  March  7,  1893, 
he  recovered  in  tbe  district  court  of  Mclen- 
nan county  a  Judgment  for  $2,000  for  such 
injuries.  On  the  6th  day  of  November,  1891, 
the  Dummy  Company  executed  to  R.  H.  Rog- 
ers a  deed  In  trust  with  a  power  of  sale 
upon  Its  property,  in  order  to  secure  an  In- 
debtedness doe  by  it  to  the  Oltlzena'  Na- 
tional Bank  of  Waco  amounting  to  $8,813.87. 
On  April  4,  1892,  the  Dummy  Company,  in 
pursuance  of  a  rMolution  of  its  board  of  di- 
rectors, and  acting  through  its  proper  offi- 
cers, conveyed  the  property  in  controversy 
to  the  Electric  Company,  a  then  existing 
corporation.  On  the  7th  day  of  7une  of  the 
same  year,  Rogers,  as  trustee,  sold  at  public 
outcry  the  property  mentioned  in  the  mort- 
gage to  secure  the  Citizens'  National  Bank, 
and  it  was  bid  off  by  W.  J.  Hobsoo.  Suit 
having  been  brought  against  the  Electric 
Company,  its  property  was  placed  in  the 
hands  of  a  receiver,  and  by  order  of  tbe  court 
its  property.  Including  that  In  controversy, 
was  sold  by  a  special  master  on  the  7th  day 
of  May.  1895,  and  defendant  Scott  became 
the  purchaser.  The  defendant  the  CStizens' 
Railway  Company  has  Scott's  title.  On  the 
5th  day  of  November,  1896,  the  property  was 
sold  under  an  execution  Issued  on  the  Oraves 
Indgment  and  the  Farmers'  &  Uerchants* 
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Bank,  hftvlng  become  tbe  owner  of  that  Judg- 
ment, bid  off  the  property  for  tbe  Bnm  of 
9270,  and,  having  credited  Its  bid  upon  the 
execntlon,  received  the  sheriff's  deed.  On 
Jane  14,  1894,  the  Farmers'  &  Merchants' 
Bank  recovered  a  judgment  against  the  Elec- 
tric Company  and  W.  J.  Hobson,  and  on  the 
7tb  day  of  May,  1885,  at  a  sale  by  the  sheriff 
under  an  execution  issued  upon  that  Judg- 
ment, the  bank  became  the  purchaser  of 
Hobson'B  interest  In  the  property  for  $1,000, 
crediting  the  amount  of  Its  bid,  less  the  costs, 
upon  the  execution.  On  the  2d  day  of  June, 
1S96,  W.  M.  Sleeper,  as  substitute  trustee 
ander  the  mortgage  of  April  15,  1891,  sold 
the  property,  and  at  the  sale  Parker  and  his 
associates  became  the  purchasers.  Other 
facts  as  shown  by  the  undisputed  evidence, 
or  as  established  by  the  findings  of  the  Jury, 
will  be  stated  in  connection  with  the  dls- 
casslon  of  the  questions  In  the  case. 

Parker  and  his  associates  claim  title  as 
purchasers  at  the  sale  by  the  snbstltnte  trus- 
tee under  the  mortgage  of  April  15,  1891,  to 
secure  the  ¥50,000  of  bonds.  They  also  claim. 
Id  tbe  alternative,  damages  for  tiie  fallnce  of 
the  Blectrlc  Company  to  constrnct  and  main- 
tain its  line  of  electric  railway  to  Alta  Vista, 
as  it  agreed  to  do  in  the  contract  of  sale  by 
the  Dummy  Company  to  it;  and  also  claim 
a  vendor's  Uen  upon  the  property  to  secure 
BDch  damages.  The  Farmers*  A  Merchants' 
Bank  claims  title  by  virtue  of  its  purchase 
at  tbe  BberlfTs  sale  under  the  Graves  Jndg* 
ment,  and  also  by  virtue  of  Hobson's  pur- 
chase at  the  sale  by  Rogers,  trustee,  and  its 
subsequent  purchase  of  Hobson's  title  at  the 
•herlflTB  sale  by  virtue  of  Its  Judgment  and 
execution  against  him.  The  Oltlzens'  Bail- 
way  Oompany  asserts  title  by  virtue  of  the 
conveyance  by  the  Dummy  Company  of  Its 
property  to  the  Blectilc  Company,  and  of  the 
purchase  by  Scott  of  the  property  of  tbe  lat- 
ter a{  the  sale  by  the  special  master,  and 
of  the  conveyance  by  Scott  to  It. 

If  tbe  bonds  which  were  Intended  to  be 
secured  by  the  mortgage  of  April  15,  1801, 
bad  been  disposed  of  so  as  to  make  them  an 
existing  obligation  against  the  Dummy  Com- 
pany, then  the  mortgage  to  secure  them 
would  have  eonstitated  a  first  Wen  on  the 
property,  and  the  sale  by  virtue  of  the 
power  given  In  that  mortgage  would  have 
passed  tbe  title  free  of  all  other  claims,  save 
possibly  that  of  the  Otaves  Judgment.  Log- 
ically, therefore,  the  validity  of  that  sale  is 
the  first  question  to  be  determined.  The 
bonds  Intended  to  be  secured  by  the  mort- 
gage were  never  sold.  As  we  have  seen,  by 
a  resolution  of  the  board  of  directors  of  the 
corporation  they  were  ordered  to  be  held 
by  the  secretary  to  secure  the  directors 
against  certain  obligations  incurred  by  them 
on  behalf  of  the  corporation.  Bach  of  the 
directors  bad  Indorsed  the  paper  of  the  com- 
pany for  tbe  different  amounts,  and  these  In- 
dorsements vrere  antecedent  to  the  attempted 
pledge  of  the  bonds.  In  response  to  an  Issue 


submitted  at  the  request  of  the  Farmers' 
&  Merchants'  Bank,  the  jury  found  that  these 
bonds  were  not  pledged  with  the  concurrence 
of  all  the  stockholders  of  the  Dummy  Com- 
pany. A.  director  of  a  corporation  cannot 
act  for  it  in  a  matter  lu  which  he  has  an 
adverse  interest.  Tenlson  v.  Patton,  67  S. 
W.  92,  4  Tex.  Ot.  Rep.  463;  Id.,  96  Tex. 
284,  64  S.  W.  810.  All  the  directors  being 
Interested  In  tbe  pledge  of  the  bonds,  there 
was  no  one  to  act  for  the  company,  and,  the 
resolution  that  was  passed  not  having  been 
concurred  In  by  all  tbe  stockholders.  In  our 
opinion  the  attempted  pledge  was  void,  and 
the  sale  under  the  power  glreo  in  the  mort- 
gage was  therefore  of  no  effect 

TblB  brings  us  next  in  order  to  tbe  ques- 
tion of  the  title  of  the  Farmers'  &  Mer- 
chants' Bank.  We  will  first  discuss  the 
title  claimed  by  virtue  of  its  purchase  under 
the  execution  against  the  property  of  tbe 
Dummy  Company  issued  upon  tbe  Oravea 
judgment.  At  the  time  of  tbe  sale  under 
execution  tbe  property  had  been  conveyed 
by  the  Dummy  Company  to  the  Blectrlc 
Company;  but  the  bank  alleged  In  its  plead- 
ings. In  effect,  that  that  conveyance  was 
made  with  tbe  Intent  to  defraud  the  creditors 
of  the  Dummy  Oompany.  If  so,  tbe  convey- 
ance was  void  as  to  the  bank  as  the  assignee 
of  Graves,  for  the  Uabilitr  for  which  the 
judgment  was  rendered  existed  at  the  time 
tbe  conveyance  was  made.  The  undisputed 
evidence  showed  that  tbe  directors  of  tbe 
Dummy  Company,  or  at  least  some  of  them, 
owned  lands  near  a  locality  known  as  Alta 
Vista,  the  terminus  of  tbe  Dummy  Company, 
and  that  a  part  of  tbe  consideration  of  the 
sale  of  the  Dummy  Company  to  the  Electric 
Company  was  the  promise  on  part  of  the 
purchaser  to  operate  a  street  railway  to  that 
point  for  the  term  of  five  years.  Tbe  Jury 
found  that  this  stipulation  was  made  for 
the  benefit  of  the  directors  of  the  Dummy 
Company;  and  they  also  found  that  at  tbe 
time  that  corporation  was  Insolvent  Clear- 
ly, a  conveyance  made  by  an  Insolvent  cor- 
poration for  the  benefit  In  whole  or  In  part 
of  Its  directors,  is  fraudulent  as  against  Its 
creditors.  It  follows  that  tbe  sale  made  by 
virtue  of  the  execution  upon  the  Graves 
Judgment  passed  the  title,  subject  to  exist- 
ing Incumbrances,  unless  the  sale  by  the  spe- 
cial master  to  Scott  passed,  the  title  to  the 
property  free  of  the  claim  against  it  of  the 
Farmers*  St  Merchants'  Bank  as  the  assignee 
of  tbe  Graves  judgment  If,  at  the  time  the 
decree  was  entered  which  ordered  the  sale 
of  the  property  of  the  Blectrlc  Oompany,  the 
bank  had  not  been  a  party  to  the  suit  in 
which  the  receiver  was  appointed,  the  au- 
thorities seem  to  hold  that  the  purchaser 
would  have  been  In  no  better  position  with 
respect  to  that  matter  than  was  the  Electric 
Company.  Foster  v.  Barnes,  81  Pa.  377; 
Hackensack  Water  Co.  v.  De  Kay,  36  N.  J. 
Bq.  548:  Dann  Manufacturing  Co.  v.  Park- 
hurst  125  Ind.  817,  25  N.  B.  847.  We  an  of 
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opliiioD  that  sn^  holding  la'oomct  itpoa 
principle.  .  It  would  follow,  therefore.  thAt» 
bad  the  hank  not  become  a  party  to  the  pro* 
ceedtng,  it  would,  after  the  sale  and  conver- 
ance  by  the  qwdal  mastor,  have,  been  at 
liberty  to  proceed  agalntt  the  property  as 
that  of  Us  Judgment  debtor,  the  Dimmy 
Company,  and  to  have  caused  It  to  be  aold 
mider  ezecutlflin,  and,  havlnc  parchased  at 
that  Bala,  to  have  conteited  with  the  pur* 
chaaer  at  the  sale  tinder  the  recelTersblp  the 
validity  of  the  conveyance  from  the  Dummy 
Company  to  the  Sleetrlc  Company.  The 
Bame  result  wonld  bare  followed  had  iht  d» 
cree,  the  bank  belog  a  party.  <ffdercd  the 
property  to  be  sidd  subject  to  its  elatm.  But 
aa  to  the  decree  which  w«8  actually  made, 
the  statement  of  facta  contains  the  following 
recital,  only,  with  reference  to  tSw  Farmers' 
A  Merchants'  Bank:  "After  sostalnlng  a 
geBeral  demnncr  to  the  iklaadinga  of  the 
Fannos'  *  Merchants*  NiUtonal  Besik,  and 
striking  OQt  its  answer  and  croBa-biU,  with- 
out prejudice  to  the  rights  of  said  Farmen' 
&  Merchants'  NatioBal  Baak  as  to  Its  Oaim 
of  lien  upon  tlie  property  and  franchises  of 
the  Waco  Dummy  Street  Railway,  therein 
desalbed  as  13ie  pruperly  of  W.  J.  Hobsm, 
the  snit  was  dismissed  as  to  the  defendant 
W.  J.  Hobsnn  and  A.  Sdraster,  and  the  court 
proceeded,"  etc  The  decree  wma  of  the  date 
of  April  6,  ISBS.  The  sale  was  nuale  by  a 
specfail  auMtcr  is  cemaalaaloner  of  Oe  court, 
and  was  reported  and  duly  eonflrmed— all 
dnrlsig  the  sanw  year.  The  Varmera'  ft  Mer- 
chants' Bank  dlBOilsaed  its  interrcntien  in 
October,  1807.  and  on  December  20th  next 
(hereafter  the  anal  deoee  in  the  ease  was 
rendered.  It  was  fonnally  admitted  upon 
the  tsia]  Oat  the  teal  deceee  did  not  «ftect 
the  rights  «r  the  bank.  What  the  baMk's 
plea  of  Ictematton  ooMtabted,  the  erldence 
does  not  show.  Its  dahn  as  assignee  of  the 
Orara  Judgnent  is  not  mentioned  In  the  de- 
cree; but  we  iMnk  It  le  to  be  presumed  that 
It  set  DP  aU  its  eqidtlaB  on  that  suit.  At  all 
eTents,  we  titfiA  that  wlMn  pn^erty  ia  the 
hands  of  a  vseelver  has  been  sold  by  a  de- 
cree of  the  oouit,  wM^  dlrecte  a  sale  with- 
out reservatlen  as  to  the  Mghte,  legal  or 
eqaltafale.  of  any  party  to  the  mAt,  the  sale 
pnnnaDt  to  such  order  passes  the  title  free 
of  all  claims  of  any  party  thereto.  So,  If,  as 
In  this  case,  ttn  aale  is  ordered  wlHmit  pni- 
udice  aa  to  a  partlcalar  dalm  of  one  of  the 
parties,  the  sale  frees  tiie  title  of  all  other 
dalma  by  the  eame  or  any  other  party  to  the 
proceeding.  In  other  words,  the  sale  of 
property  In  fte  hands  ef  a  recselTer  In  pur- 
suance of  a  decree  for  such  sale  passes  the 
title  and  claims  ef  aU  parties  to  the  suit 
which  ara  not  excepted  or  reserred  by  ttxe 
terms  of  the  decree.  We  cmclude,  th«e- 
fore,  that  the  Farmers'  *  Merchants'  Bank 
took  no  title  by  Tlrtue  of  its  purchase  at  the 
sale  by  the  sfaerifT  under  the  GiBTes  Judg- 
ment 

The  qoastloD  then  arises  as  to  the  claim  of 


title  of  file  Farmers'  ft  Merchaata*  Bank 
throui^  its  purchase  under  its  Judgment  and 
execution  against  Hobeon.  In  order  to  dis- 
pose of  this  qnestton  tt  becomes  necessary 
that  we  shall  glte  in  some  detail  the  tacts  la 
relation  to  that  matter:  HobsMi  was  the 
promoter  and  ptiaclpal  ateofediolder  of  the 
Blectrlc  Oompany.  That  company  was  in- 
corporated under  the  general  lawa  of  the 
state  abcttt  FetenaEy  20,  1891.  On  AprU  6, 
ISRL,  a  contmct  was  enlered  into  betweeo 
one  OhUdrees,  ss  trustee,  on  behalf  ef  hbn- 
8^  and  otbeis,  la  whidi  tfte  EUecttIc  Com- 
pany obligated  Mself  to  esMtruot  a  line  irf 
street  railway  along  eerthln  streets  of  the 
dty  of  Waco  to  tke  Waeo  (Female  (Mlege, 
throi«h  the  tasHils  9t  OhIIdnss  and  his  asso- 
ciates, and  to  operate  the  same  for  the  pe- 
riod of  fire  yean;  >aad  la  oonsidevatlon 
thereof  GbUdress,  In  behalf  of  Mmseif  and 
associates,  boand  hteiself  sad  them  to  cMt- 
rtsy  to  the  ccHupany  fow  Uoohs  of  lots  in  the 
UnlTersity  Heights  addlthm  to  ttae  oity.  Tbs 
company  at  the  same  titase  vave  two  Mads  to 
Childress  as  tmstee,  eae  with  and  mm  witb- 
out  snretlee,  to  seoore  the  petfasnance  of 
the  contract  oo  Us  part.  On  Jane  4.  1880, 
Childress  and  otiiera  filed  a  charter  for  the 
organisation  at  the  D&tvcrslty  Laad  Inrsst- 
uMUt  OosniMuiy,  aad  on  me  Mtb  day  of  the 
same  montti  he  oonrayed  the  tour  Mocks 
prertonidy  menttoscd.  In  ocuneetton  with  a 
large  body  Of  other  lands,  to  that  ebrpmra- 
tton.  Ai«ut  1,  1882,  the  Vidventty  UaA 
iDToslznsnt  CoMpany  conreyed  the  ftmr 
bIcRki  of  land  to  Hobflsn.  The  dead  recited 
that  it  was  made  m  aoosrOanoe  wMh  the 
OMitract  of  Aptfl  t,  ISM,  betwsa  A.  M. 
Childress,  «s  trastee  tat  htoiarif  and  aasth 
dates,  of  ttae  first  part,  sad  the  Waoo  Eaee- 
trlc  Raliwaj  ftUght  Ooiipaiiyar  tiie  seesDd- 
part.**  Tbis  sImwb  the  idetlvatien  of  Hob- 
soo*s  lltle  to  the  llsnr  btocM,  whidh»  «s  we 
shall  facnafttf  see,  was  the  asle  ooi^ei^ 
atlon  which  passed  from  hta  In  sattsfaetioM 
of  his  bid  fer  the  property  ot  the  Dmnmy 
Ccmpaay  at  tbe  sale  by  itogera  as  trartea. 

The  foUewing  are  tke  facts  wUch  led  fsp 
to  the  sale  laat  msnttsaed:  On  hUreb  9, 
MMU  Hotmn  In  Us  own  nasw  entered  into 
a  contract  vtOs  the  Dummy  Gmnpany  ti^ 
which  the  eorapany  agreed  to  sell  him  its 
property,  except  the  rolling  stoOk,  and  in  cen- 
aideratlan  thereof  he  agreed  to  omTsy  to  tlw 
company  tlie  ftmr  Uoehs  ef  land  ha  the  tlal- 
veratty  Bdghts  aOdltlen,  beietebeCere  me»> 
tloiied,  toe  tte  aoquMtlon  of  whlA  the  Blec- 
trlc Company  tha  had  a  ecmtrsot  wKh  OUld- 
ress  and  his  associates.  The  onntntct  was 
assented  to  to  writing  by  all  the  stnokhsMers 
of  the  Dummy  Company,  and  coatatnea  other 
stipulations  not  necessary  to  mentton  to  this 
oscmectlon.  On  April  4,  18Be.  tlie  dlreotois 
of  the  Dmnmy  Compsay  met  and  adiqitsd  a 
resolution  authorlzfaig  a  eonreyance  of  Ito 
property  to  the  Electric  Cmnpa^r.  On  the 
aame  day  Its  stocldKddera  met  and  paased  a 
similar  resolatVm;  and  Immediately  tbers- 
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upon  J.  E.  Parker,  as  president  of  the  Dum- 
my Company,  uecuted  to  the  Electric  Com- 
pany a  deed  conveyins  tbe  property  In  ac- 
cordance Willi  tbe  resolution.  A  copy  of  the 
deed  la  not  aet  out  In  tbe  statement  of  facts, 
but  it  does  appear  that  the  deed  was  made  In 
accordance  wtth  a  resolntlon  approred  by 
J.  W,  Johnson,  one  of  tbe  directors,  and 
mianimonsly  adopted  by  tbem.  This  resolu- 
tion provided  that  tbe  deed  should  obligate 
tbe  Dummy  Company  to  free  tbe  property 
from  all  incumbrances,  and  should  "redte  a 
cash  cooslderatlon  of  97,600  and  tbe  obl^- 
tioa  of  said  Electric  Company  and  of  said 
HobsoD  to  operate  said  roads  five  years  from 
date  of  equipment  by  making  four  round 
trips  each  day  each  way."  Tbo  testimony 
sliows  that  it  was  agreed  by  some  of  ttae  offi- 
cers of  the  Dummy  Company  tiiat,  in  or&ac 
to  free  the  property  of  all  bicDmliranees,  it 
was  best  to  have  a  sale  made  imder  tbe  mort- 
gage to  the  Citizens*  Bank,  In  wUcfa  Rogers 
was  named  aa  trustee;  and  one  or  more  of 
tbe  offlcors  of  the  Dummy  Company  pro- 
cured the  property  to  be  advertised  tor  sale 
under  the  -power  contained  In  that  mortgage. 
In  reference  to  that  matter  John  Sleeper  tes- 
tified: "I  was  a  stockholder,  director,  and 
secretary  of  tbe  Dummy  Street  Railway 
Company.  The  trustee's  sale  by  Robert  H. 
Rogers,  trustee  of  tbe  property  of  the  Dum- 
my Street  Railway  Ccmpany,  including  its 
line  of  xaHway,  Id  June,  18^  was  made  for 
the  Waco  Meetrlc  Railway  A  Ught  Com- 
pany, «nd  the  purpose  of  such  sale  was  to 
clear  the  title  under  the  orlclnal  deed  of 
trust  I  know  this  by  acting  In  that  nutter, 
and  I  did  it  in  part  Myself  and  Mr.  Park- 
er, tbe  .president,  did  tt.  Mr.  Hobson  had 
Gotblag  whatever  to  do  with  it  until  he  went 
over  witSi  me  and  boi^t  It  He  (Hcdnon) 
bought  It  JOr  the  ben^t  of  the  Waco  Electric 
Railway  ft  Ugbt  Company  under  an  agree- 
ment betweoi  us  ftlL  It  occurred  In  tiiii 
way:  On  tbe  day  Rogers,  as  trustee,  was  to 
make  the  eale,  I  weut  and  got  Mr.  Hobson, 
ind  brought  bim  here  to  the  ooorthoose,  and 
stood  there  as  It  was  sold  by  Mr.  Rogm, 
and  Mr.  Hebaon  bought  It  in.  When  I  went 
to  Mr.  Hobson,  I  went  for  the  purpose  of  get- 
ting him  to  carry  out  the  original  contract 
I  Just  said.  *Mr.  Hobson,  the  railroad  Is  gotaig 
to  be  sold  to-day,  and  y<m  Just  go  orer  and 
buy  It  in  for  the  Waco  Xleotdc  Railway  ft 
Light  Compauy.*  He  said,  'AH  rlgbf  and 
Just  walked  over  there  with  me,  and  tbe 
deed  was  made  out  by  Rogers  to  Mr.  Hobson, 
and  Mr.  Pailcer  paid  Mr.  Bogcacs  VS6  for  «»• 
cutiog  the  deed." 

Hobflon's  testimony  aa  .given  upon  a  toaaot 
trial  was  read  in  evidence,  and  was  as  fol- 
lows: "  'I  was  presidrat  and  a  director  of  the 
Waco  Electric  Railway  ft  Light  Company  on 
tbe  7tfa  day  of  June,  1802,  and  bad  been  awdi 
fvealdetit  and  director  ever  since  its  organisa- 
tion. It  was  IncoqxwaJted  on  tbe  2Qtb  of 
FelMiiary,  1801,  and  we  organized  shortly  aft- 
er that*  bat  I  don't  know  t2ie  day.   I  don't 


think  it  was  more  than  a  month  or  two  after- 
wards. It  was  certainly  in  tbe  early  part  of 
1891.  I  don't  think  I  paid  any  money  at  the 
trustee's  sale  made  by  Robert  H.  Rogers  en 
June  7,  1802.  I  "paid  some  property— four 
blocks  In  University  Heights  addition.  Tbey 
belonged  to  me.  How  tbey  came  to  be  mine 
was  that  tbey  were  deeded  to  me  by  Mr. 
Childress— or  the  Uulvorslty  Heights  Com- 
pany, rather--as  a  bonus  for  extending  the 
street  railway  through  their  land.  I  made  a 
contract  with  them.  I  made  It  In  the  name 
of  the  Waco  Electric  Railway  ft  light  Com- 
pany. (Here  the  contract  In  evidence  was 
shown  him  and  he  Identified  it  as  a  dupli- 
cate.) Tbe  signature  to  that  contract,  W.  J. 
Hobson,  president  of  tbe  Waco  Electric  Rail- 
way ft  U^t  Company,  and  the  signatme  «f 
Sam  Hobstm  as  secretary,  are  genuine  signa- 
tures, and  the  seal  of  tbe  oompany  Is  duly 
impressed  thereon.  Why  I  claimed  these  Mx 
was  because  I  earned  them  as  promote. 
This  contract  however,  was  made  after  the 
company  was  tncorpoeated.  Tbe  contract 
shows  that  as  preeddent  of  the  Waco  Blectilc 
Railway  ft  Light  Company,  and  witb  tbe  con- 
sent of  tbe  directors,  I  made  this  contract  to 
nm  the  electric  road  oat  there  to  that  prop> 
erty  and  over  that  inviierty.  In  oonstderation 
of  a  donation  to  tbe  company  of  these  foor 
blocks.  Yes;  that  Is  true.  It  would  seem 
that  those  Your  blocks  donated  to  tbe  com- 
pany, but  that  actually,  as  I  understood  tt  at 
tbe  time  and  since,  b^ngs  to  me.  Tbe  cou- 
sidecation  I  paid  for  tlie  foor  btocdEs  was  time 
and  money.  Yes;  I  was  president  of  the 
company  and  a  director,  but  I  was  not  get- 
ting any  salary.  I  did  not  get  any  pay  lor 
my  time.  I  was  aloo  tbe  main  stockholder- 
owned  most  of  ttie  Btodc  I  -do  not  tUnk 
anybody  else  owned  any  mt  tbat  time,  except 
thoe  were  some  tew  ahnee  Jicid  by  tparttes 
here.  Bart  Moore  was  a  OirecMr,  -and  m 
was  Mr.  John  Keeper,  and  so  was  Ju^  Wil- 
liams. It  Is  a  fact  tbat  tiie  Waoo  SSsotHc 
Railway  ift  Light  Company  paid  tor  vtm- 
stmoting  tbat  road  ont  Uiere  to  the  Vdnr- 
slty  fielgbts  addltkn;  tfant  is,  I  paid  «Br  tt, 
and  charged  it  up  to  the  oomiMiy.  It  wm 
built  mostly  wMh  my  asoney  mainly  ^  to 
that  time.  I  built  It  iM  tbe  name  lof  the 
Waco  Eleotrte  Railway  ft  Ught  Ooavony.' 
Asked  If  he  bad  not  used  tbe  foinb  of  tbe 
Waco  Klectrlc  Railway  ft  Light  Oempany  in 
complying  wltb  tbe  CbUdreas  ctmtnet  he 
said:  'Well,  I  d(m*t  few>w  whetter  tiiey  had 
any  funds.  I  could  not  tell  without  looking 
the  thing  up.  At  that  time.  I  tbdnk  not  I 
think  I  supplied  Individually  aboat  all  the 
funds  np  to  the  time  they  eommenced  rm- 
oing  tbe  cars  out  there.  I  loaned  this  fmid 
to  the  company,  and  ttae  company  built  tbe 
trB(&  out  there  In  accordance  with  the  oon- 
tract.'  Here  tbe  witness  was  shown  a  deed 
from  J.  E.  Parker,  president  of  the  Waoo 
Dummy  Street  Railway  Company  <to  the 
Waco  Electric  Railway  ft  Light  Oonpany* 
conveying  tbe  Waco  Dttmaaj  Street  Railway, 

Digitized  by  Google 


12  76  B017THWBSTBBN  BSPOBTBa  (Xex. 


already  In  evidence,  of  date  April  4,  1892, 
and  be  was  asked,  If  those  lots  belonged  to 
blm  fndlTidually,  why  be  took  that  deed  to 
the  Waco  Electric  Railway  ft  Light  Company 
Instead  of  to  himself,  to  which  he  answared: 
'Well,  I  expected  It  to  become  a  part  of  the 
system  at  that  time.  I  don't  know  whether 
X  ever  saw  this  deed  or  not.  I  could  not  tell. 
I  don't  know  that  I  put  It  on  record.  I  don't 
think  I  did.  I  don't  know  whether  It  was 
pnt  upon  record  by  anybody  or  not  If  It  la 
so  certified.  It  most  have  been.  I  am  speak- 
ing now  of  my  own  knowledge.  I  don't  re- 
member. I  know  there  was  such  a  deed.  I 
heard  about  It,  but  I  don't  think  I  ever  saw 
It.  I  don't  remember  whether  I  ever  did  or 
not  When  I  bought  the  property  at  Rogers' 
trustee  sale  In  June,  1892,  I  never  paid  any 
cash.  The  consideration  that  I  paid  for  that 
purchase  was  these  four  blocks  of  ground  at 
University  Hdghts— blocks  1,  89,  49,  and 
87.'  " 

As  bearing  upon  the  title  to  the  four  blocks 
which  were  conveyed  by  Hobson  to  Parker 
and  his  associates,  and  which  were  the  sole 
consideration  paid  for  the  property  at  the 
trustee's  sale,  a  contract  between  Hobson 
and  one  Moore  was  offered  in  evidence,  which 
was  made  in  the  early  part  of  the  year  1891. 
The  contract  was  as  follows:  "It  Is  agreed 
between  the  parties  hereto  that  they  will  sub- 
scribe the  amounts  respectively,  W.  J.  Hob- 
son $150,000  and  Bart  Moore  fSO.OOO  of  stock 
of  the  Waco  Electric  Railway  &  Light  Com- 
pany under  the  conditions  and  agreements  as 
follows:  W.  J.  Hobson  Is  to  furnish  the  first 
money  to  start  the  building  of  said  railroad 
and  light  plant  and  is  to  furnish  all  the  cap- 
ital needed  to  complete  the  plant  as  follows: 
An  Incandescent  light  plant  of  at  least  2,000 
lights  and  enough  of  the  track  and  cars  and 
power  to  run  the  cars  to  fill  all  the  contracts 
made  by  the  said  railway  company  with  par- 
ties who  have  made  donations  to  secure  the 
building  of  said  road.  The  money  and  real 
estate  received  from  donations  and  the  pro- 
ceeds of  sales  of  real  estate  donations  are  to 
be  used  In  constructions  of  the  road  and  the 
balance  Is  to  be  made  up  as  aforesaid  by  said 
Hobson  with  the  following  exceptions,  that 
Is,  Bart  Moore  Is  to  famish  the  sum  or  sums 
altogether  of  ten  thousand  dollars  ($10,000)  as 
needed  for  the  prosecution  and  completion  of 
the  work  for  which  said  Moore  la  to  receive 
said  (|SO,000)  fifty  thousand  dollars  of  stock 
which  he  Is  to  subscribe  fully  paid.  It  is  fur- 
ther understood  and  agreed  between  said 
Hobson  and  Moore  that  Hobson  la  to  manage 
the  building  of  the  road  and  light  plant 
without  charge  for  his  time,  and  Moore  Is  to 
assist  In  the  same  nntll  such  time  as  the 
plant  may  be  completed  and  in  operation. 
The  donations  for  building  said  electric  rail- 
way are  to  be  deeded  to  W.  J.  Hobson  and 
Bart  Moore  personally  as  they  may  agree  or 
part  to  each  as  their  interests  may  appear 
to  be  sold  at  market  prices  for  the  use  of  the 
railway  company  as  her^  provided." 


But  the  following  testimony  of  Hobson 
given  on  a  previous  trial  was  then  read: 
"This  paper  handed  me,  which  purports  to 
be  an  agreement  between  W.  J.  Hobson  and 
Bart  Moore,  la  In  the  handwriting  of  my  son 
Sam— that  la,  S.  A.  Hobson.  I  made  that 
agreement  as  stated  In  that  contract  That 
Is  the  contract  but  It  is  not  all  there.  There 
is  an  addendum  to  this  contract  that  Is  not 
there— that  is,  an  addendum  made  afte^ 
wards.  This  contract  was  made  In  1891, 
about  the  time  we  commenced  building  the 
road.  There  was  several  things  done  after 
that  that  qualified  that  contract  very  ma- 
terially. The  addendum  that  I  spoke  of  was 
rescinding  that  contract  and  releasing  Mr. 
Moore  from  it  At  that  time  I  had  already 
made  contracts  for  the  bonuses,  and.  as  1 
understood  It  I  contracted  with  Mr.  Moore 
with  reference  to  the  bonuses  as  my  prop- 
erty. Mr.  Moore  didn't  comply  with  this 
contract— that  Is,  not  fully.  He  had  par- 
tially, and  I  released  him  from  It  and  paid 
him  up.  Mr.  Moore  paid  the  first  part  of 
that  money,  and  he  got  a  note  of  the  com- 
pany for  it.  He  gave  me  a  note  for  $2,500. 
He  was  to  pay  $10,000.  He  paid  a  little  over  a 
fourth  of  it  I  made  a  contract  for  these  bo- 
nuses for  myself  as  I  understood  It  What  1 
mean  1»  that,  whilst  I  owned  the  bonuses,  I 
made  a  contract  with  Mr.  Moore  that  If  he 
would  do  those  things  I  would  use  those  bo- 
nuses, tr  necessary,  to  help  build  the  railroad. 
When  I  would  sell  land  I  would  put  It  In  the 
railroad,  and  charge  it  np.  I  put  in  other 
money  at  the  same  time.  Most  of  the  money 
was  supplied  from  the  outside,  gotten  by  me, 
and  if  I  sold  some  of  the  land  and  used  the 
money  on  the  road  I  charged  the  road  with 
it  After  I  procured  the  charter  for  the 
Waco  Electric  Railway  ft  Light  Company, 
about  the  26th  of  February,  1801.  it  was 
hardly  a  couple  of  months  after  that  before 
I  organized  the  company.  I  don't  remem- 
ber bow  long;  It  might  not  have  \feen  two 
weeks.  The  stock  was  not  placed  at  the  time 
I  organized  the  company:  tbe  road  had  not 
been  built  at  all  anywhere — nothing  done 
toward  building  It  except  I  was  there  In- 
specting and  getting  ready  to  build  the  road. 
When  I  was  making  tbe  contract  for  bonusefi, 
I  made  the  proposition  to  Mr.  Childress  about 
as  set  forth  in  tbe  contract  In  evidence.  I 
proposed  to  sign  tbe  contract  individually, 
like  I  had  all  the  other  bonuses  up  to  that 
time.  Mr.  Childress  said  he  woald  not  sign 
In  that  way.  I  signed  the  railroad's  name 
because  Mr.  Childress  insisted  It  be  signed 
that  way.  The  deed  was  made  to  me  for  tbe 
land  covered  by  said  contract  1  told  Child- 
ress the  deed  was  to  be  made  to  me— this 
was  at  the  time  the  contract  was  signed.  I 
told  him  the  property  was  to  be  deeded  to 
me.  No  one  ever  objected  to  me  having  the 
blocks  of  ground  covered  by  the  contract 
with  Childress.  It  was  known  to  the  direct- 
ors and  stockholders  generally  that  I  was  to 
have  said  blocks  of  ground.  I  had  ao  un- 
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derstandlng  with  the  Dummy  people  that 
they  would  take  these  blocks  as  the  consid- 
eration, and  I  afterwards  conveyed  the 
blocks  to  J.  E.  Parker,  i  do  not  think  there 
were  any  shares  of  the  Waco  Electric  Rail- 
\rzy  &  Light  Company  issned  to  any  one  nn- 
tii  May,  1891.  except  what  I  paid  In  after 
May  1,  1891.  Mr.  Schuster  and  myself  owned 
most  all  the  stock.  I  do  not  think,  at  the 
time  of  the  donation  of  these  four  blocks  by 
Childress  and  his  associates,  it  was  under- 
stood and  agreed  betweeo  me  and  my  asso- 
ciates that  said  blocks  were  to  be  used  for  the 
benefit  of  the  company.  I  don't  think  It  was 
understood  and  agreed  between  the  direct- 
ors of  the  Waco  Electric  Railway  &  Light 
Company,  including  Bart  Moore,  John  Sleep- 
er, and  Judge  Williams,  that  said  blocks  of 
ground  were  to  be  used  for  the  benefit  of  the 
company." 

Bart  Moore  testified  that  the  four  blocks  of 
lots  were  conreyed  to  Hobson  for  the  benefit 
of  the  Electric  Company,  His  testimony  and 
that  quoted  Is  about  all  the  testimony  bear- 
ing upon  the  question  of  Hobson's  title  to 
tbeeo  blocks. 

The  contract  between  Hobson  and  Moore 
shows  the  scheme  under  which  the  EUectrlc 
Company's  enterprise  was  inaugurated;  and 
from  that  contract  It  appears  that  Hobson  was 
to  furnish  the  money  for  the  building  of  the 
railway  and  the  light  plant,  and  that  be  was 
t'j  manage  the  construction  without  charge 
for  his  time.  It  also  appears  therefrom  that 
the  bounties  the  company  should  acquire  as 
Inducements  to  the  construction  and  opera- 
tion of  the  railway  were  to  be  conveyed  to 
either  Hobson  or  Moore  for  the  use  of  the 
company.  It  was  under  tbis  contract  that 
the  corpcration  was  organized  and  the  work 
b^nn.  In  the  contract  between  Childress 
and  tbr:  Electric  Company,  Childress  bound 
bimself  and  his  associates  to  convey  to  the 
company,  or  to  such  person  as  It  might  desig- 
nate, two  of  the  four  blocks  of  lots,  upon 
comnletlon  of  the  proposed  railway  from 
Ninth  and  Austin  streets  to  the  Waco  Female 
College,  and  the  other  two  when  the  road 
was  completed  from  the  public  square  to  the 
same  place.  The  constructloD  and  operation 
of  the  railway  was  to  be  the  consideration  of 
the  conveyance,  and  It  Is  to  be  presumed  It 
had  been  constmcted  and  was  in  operation 
on  August  1,  18^  when  the  conveyance  was 
made  to  Hobson.  It  Is  evident  that  the  con- 
sideration proceeded  from  the  company;  and 
we  think,  therefore,  thflt  in  order  to  show 
that  Hobson,  who  was  Its  president  at  the 
time  the  deed  was  made  to  him,  did  not  take 
the  title  for  tbe  benefit  of  the  company.  It 
should  have  been  made  to  appear  that  some 
contract  had  been  legally  made  between 
them  and  the  corporation,  whereby  he  was 
authorised  to  take  full  title  to  himself  to 
the  property.  A  corporation  may  contract 
through  a  duly  authorised  agent,  but  tbe  au- 
thority of  tbe  agent  most  ordinarily  be  de* 
rived  from  Its  board  of  directors  acting  u  a 


body.  It  may  be  that  the  whole  body  of 
the  stockholders  give  such  authority,  or. may 
at  least  estop  themselvM  from  denying  that 
such  author!^  has  been  given.  There  Is  no 
pretense  whatever  in  this  case  that  there  was 
ever  any  resolution  of  the  directors  or  any 
action  whatever  of  the  stockholders  of  the 
ESectric  Company  which  gave  Hobson  tbe 
right  to  claim  the  bonus  given  to  tbe  com- 
pany for  the  construction  and  operation  of  Its 
road.  That  Hobson  may  have  changed  bis 
contract  with  Moore,  or  that  the  directors 
knew  that  he  was  claiming  the  bonus,  as 
Hobson  testified,  can  make  no  difference. 
The  blocks  were  earned  by  the  company  un- 
der a  contract  In  the  name  of  the  com- 
pany, and  became  equitably  the  property  of 
the  company,  unless  properly  authorized  to 
t>e  conveyed  to  Hobson  for  his  own  benefit 
Under  the  contract  with  Moore  It  Is  very 
clear  that  he  could  not  have  claimed  tbe 
blocks  as  bis  own;  and  while  in  his  testimony 
he  attempts  to  show  that  that  contract  was 
changed  by  a  subsequent  agreement  between 
himself  and  Moore,  he  nowhere  says  that 
this  change  was  made  before  the  blocks  were 
conveyed  to  him  by  the  University  Land  In- 
vestmoit  Company.  But  leaving  that  con- 
tract wholly  out  of  view,  we  fall  to  see  how, 
under  the  facts  of  this  case.  Hobson  could 
claim  tbe  property  as  his  own,  in  the  absence 
of  some  corponte  action  on  the  part  of  the 
company  which  authorized  him  to  take  a 
conveyance  of  tbe  property  for  his  own  use. 
If,  vrlthont  salary  or  other  compensation,  he 
rendered  services  in  the  advancement  of  the 
enterprise,  and  if  he  furnished  his  own  mon- 
ey to  construct  tbe  road,  this  may  have  en- 
titled him  to  compensation  by  the  company, 
but  It  did  not  entitle  him  to  take  and  hold 
the  property  of  the  corporation  as  his  own, 
unless  authorized  to  do  so  by  the  corporation 
Itself.  We  therefore  conclude  that  when  the 
four  blocks  of  lots  were  conveyed  by  the 
University  Land  Investment  Company  to 
Hobson  he  held  them  In  trust  tm  the  Electric 
Company. 

We  come  next  to  the  question  aa  to  the 
effect  of  the  sale  by  Rogers,  as  trustee,  at 
which  the  property  of  the  Dummy  Company 
was  bid  off  by  Hobs(m.  In  regard  to  this 
matter  the  first  Inquiry  which  suggests  It- 
self to  our  minds  Is,  was  this  a  sale  which 
passed  any  title  whatevw?  The  property 
was  mortgaged  to  the  Citizens'  National  Bank 
to  secure  the  payment  of  an  Indebtedness  doe 
to  it  by  the  Dummy  Company.  It  seems— 
though  the  testimony  is  not  direct  upon  tiie 
point— that  at  the  time  the  property  was  ad- 
vertised, and  at  the  time  it  was  sold,  this 
indebtedness  had  not  been  paid.  Therefore, 
tbe  trustee  was  empowered  to  sell  the  prop- 
erty for  cash  to  pay  tbe  Indebtedness.  Tbe 
sale  was  made  to  clear  out  the  titie  of  tbe 
Electric  Compan;,  as  the  evidence  showed, 
and  as  was  found  by  the  verdict  of  the 
Jury.  With  tbe  view  to  cany  out  the  pur- 
pose of  clearing  out  the  title,  a  sale  in  tona 
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was  made,  and  the  property  was  bid  oft  hj 
HobaoD  for  the  sum  of  $7,600;  but  tbe  mon- 
ey was  never  In  faet  paid.  The  bank,  the 
moitBape  creditor,  recovered  nothing.  The 
only  coDslderatlon  of  the  deed  wMeh  wa> 
executed  waB  the  conveyance  of  the  four 
blocks  of  Iota  previously  mentioned,  not  to 
the  mortgagee,  the  bank,  but  to  Park^,  pre- 
smnably  as  the  r^reaentatlve  of  the  Dum- 
my CkHnpany  or  of  lt»  directors.  The-  con- 
tract between  the  Dummy  Company  and  the 
Electric  Company  bound  the  latter  to  con- 
vey the  blocks  upon  compliance  by  the  for- 
mer with  the  terms  of  the  agreement,  and 
hence  that  conveyance  could  not  constitute  a 
consideration  for  another  contract  We 
note  Just  here  that  it  Is  Insisted  on  behalf 
of  the  Fanners'  &  Merdiants'  Bank  that 
Hobson  was  entitled  to  the  lots  under  his 
original  contract  with  the  Dummy  Company, 
which  was  In  his  Individual  name,  and,  as  Is 
also  Instoted,  tar  his  own  benefit.  The  an- 
swer to  this  dabn  Is  that  be  cenld  nev» 
have  acquired  title  to  the  lands  except  by 
complying  with  the-  terms  of  that  contract 
This  he  made  no  pretense  of  doing,  but  ptx- 
mltted  the  BleetFlc  Company,  of  which  he 
was  president  to  take  his  place  In  the  con- 
tract, and  to  accept  the  conr^ance  of  the 
Dnmmy  pn^erty.  TUat  he  may  not  have 
been  present  when  the  deed  was  executed 
can  make  no  difference.  He  admits  that 
he  knew  of  the  dead<  and  does  not  testify 
that  her  made  any  objection  to  the  transae- 
tlon,  or  asserted  at  the  time  any  claim  as 
against  the  rights  of'  tbe  Electric  Company 
under  the  cwireyauce.  The  testimony  ad- 
mits of  no  coDOtaeton  other  than  that  the 
wboie  transaction  wa«  carried  out  by  bis 
consent  if  not  by  hie  procurement  We 
think  he  and  those  who  claim  undw  him 
fdwuld  be  ■  held  estopped  to  deny  that  the 
Blectrte  Company  was  properly  substituted 
to  his  place  under  Ms  original  contract  It 
is  worthy  of  note  that  In  the  transaction 
which  resulted  in  the  sale  by  Rogers  as 
trustee,  so  far  as  we  have  been  able  to  see 
from  tibe  testimony,  the  Citizens'  National 
Bank,  the  mortgagee,  does  not  appear.  It 
did  not  order  the  sale,  nor  did  it  receive  any 
money  or  a«y  equivalent  therefor  upon  the 
bid  of  Hobson.  This  Is  probably  accounted 
for  by  the  fact  that  the  debts  due  to  It 
from  the  Dummy  Company  were  secured 
by  the  signatures  of  its  directors  or  some 
of  them.  The  only  deduction  from  the  tes- 
timony Is  that  the  sale  was  a  mere  scheme 
to  clear  the  title,  wbiefa  bad  been  conveyed 
by  the  Dnmmy  Company  to  the  Electric 
Company,  and  that  this  was  done  In  pursu- 
ance of  that  pnvisiOB  In  the  contract  be- 
tween the  two  conioratlons  that  the  title  to 
the  Eleetrle  Company  was  to  be-  freed  fVom 
Incumbrances.  Therefore,  we  fall  to  see 
bow  Hobson,  the  presf dent  of  the  lattw  com- 
pany, conld,  by  purchasing  at  soch  sale,  ac> 
quire  title  n  against  that  company. 
S*  fltf  m  have  treated  the  qnestliHi*  jnat 


considered  upon  the  facts  whk*  we  think 
are  shown  by  the  nndi^>nted  evidence  ad- 
duced upMi  the  trial.  The  chief  embarrass- 
ment In  the  determination  of  the  questions 
grows  out  of  the  findings  of  the  Jury  upon 
the  fecial  issues  submitted  to  them.  The 
Court  of  Civil  Appeals  held  that  since  the 
assignment  to  the  action  of  the  trial  court 
In  refusing  to  set  aside  the  verdict  was  too 
general  to  be  consMered,  the  findings  of  the 
Jury  should  be  taken  as  establlBlied  facts, 
and  binding  upon  the  appellate  conrte.  Gti 
a.  W.  486,  67  S.  W.  343,  OrdhttrUy,  this 
Is  the  true  rule;  but  whether  suctr  rule  la 
Inflexible,  and  should  be  deemed  to  applj 
in  a  case  like  thla,  where  the  Issnes-  submit- 
ted were  as  to  IsoIaAed  facts*  and  some  of 
the  findings  appear  to  be  directly  in  con- 
flict with  the  evidence,  we  neod  not  deter- 
mine. 

We  will  brl^  consider  some  of  these 
findings,  as  to  their  effect  upm  the  tnie  la- 
sues  in  the  case. 

First  In  response  to  an  issue  submitted 
by  the  Farmers'  &  Merchants'  Bank  the 
Jury  found,  In  effect  that  the  consideration 
of  the  conveyance  of  the  four  blocks  to  Hob- 
soo  "moved  from  Hobson  to  the  makers  of 
the  deed"  "In  money  and  services."  As  we 
think,  this  was  not  a  CMitrolUng  Issue  In  the 
case.  The  evidence  was  probably  sufficient 
to  show  tbat  be  furnished  the  money  to 
conBtruct  the  railway  of  the  EHectrlc  Com- 
pany and  rendered  Bervlce  In  its  construc- 
tion. It  does  not  follow  that  he  did  not 
advance  the  money  and  render  the  service 
for  the  company.  As  we  have  already  said, 
he  may  have  had  a  claim  againet  the  com- 
pany for  the  money  and  servleea,  but  could 
not  claim  the  lots,  which  were  the  consid- 
eration for  the  construction  ot  the  road, 
which  was  bnllt  by  and  for  the  company, 
without  some  action  on  the  part  of  the  di- 
rectors of  the  corporation  irhleb  gaTe  him 
tbat  right. 

Second.  The  Jury  also  found,  In  response 
to  an  Issue  submitted  by  the  bank,  tbat  It 
was  the  Intention  of  the  makers  of  the  deed 
to  Hobmn,  and  of  Hobson  himself,  to  vest 
title  In  him  for  bis  own  benefit  We  think 
It  Immaterial  that  the  parties  to  the  deed 
may  have  Intended  to  invest  the  title  in 
Hobson  for  his  own  use.  This  Intention  ex- 
ists In  every  case  ct  a  constructive  trust 

Third.  It  was  also  found  by  the  Juiy  that 
Hobson  "was  owner"  of  the  blocka  He  wnj 
the  owner  In  the  sense  that  he  held  the  legal 
title.  It  does  not  follow  that  he  held  the 
equitable  title.  Besides,  the  ismie  as  to  the 
ownership  of  the  lots  Involved,  under  the 
evidence,  questions  of  law  and  fact,  and, 
there  having  been  no  instruction*  as  to  the 
law  applicable  to  the  issue.  It  Is  Impossible 
to  determine  what  were  the  facta  found  by 
them.  Tb^  may  have  been  mistaken  aa  to 
the  law,  and  this  ndatake  may  hare  led  to 
the  flndlns. 

FourttL  We  also  ttdnk  It  Immaterial,  aa 
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found  by  tbe  Jwy,  "tbat  it  w%b  agreed  be- 
tween Parker  ai^  hia  associates,  being  di- 
rectors of  tbe  Dummy  Gontpany  on  tbe  one 
hand  and  Hobeon  on  the  otber,"  ttiat  they 
aec^ted  tbe  tovat  blocks  In  payment  of  his 
bid. 

Fiftib.  Tbe  iwy  als*  found  that  GblldresB 
catered  Into  the  contract  to  build  the  Elec- 
tric line  with  "Hobsm  as  an  individual." 
Since  the  oootraet  was  la  writing,  and  was 
made  with,  the  Bleotrie  Company,  it  is  dlfflr 
cult  ta  coBcedTe  the  meaning  of  this  finding, 
DDless  It  be  tbat  Hobmn  made  tb*  contract 
with  tbe  intentioa  tbat  it  sbould  Inure  to  his 
own  beoeflt  Be  tertiflsd  hbsself  tbat  ChiJd. 
ress  refused  to  contract  wttb  him  personal- 
ly, bHt  conaaoted  to  ooDtraot  and  did  con- 
tract with  tbe  conpany.  That  Qobson  may 
hare  Intended  tfeo  contract  for  bla  own.  bene- 
flt  can,  as  we  tbtalc,  make  no  dUfareaee.  It 
was  the  contract  ot  the  oooapmy* 

^tta.  In  anvwer  to  tut  isane  in  snlmtance 
whetbw  Hobaon  paid  any  money  for  the  four 
bloiA^  and.  If  so.  when,  how  nuQb.  and  to 
whom  did  be  pay  Itf  tiw  Juit'  found  simply, 
*Tes,  la  completion  of  road;  money  and  bqcy- 
Icea;  paid  to  A.  W.  ChUdrass."  This  finding 
la  .inooHq)Iete,  and  for  that  reason  sbonld 
probably  not  b»  considered;  but,  if  consider* 
ed.  It  amoHotB  to  no  doodb  tiuui  a  sbikUar 
finding  In  reBpQnse<  to  an  Issue  submitted  at 
the  request  of  the  bank,  tbe  effect  of  wbMi 
we  bocre  already  lUseossed. 

Se Tenth.  The  following  Issues  were  sub* 
mltted  as.  one  at  tbe  request  of  Scott  and  tbe 
Gitiacn^  Railway  Gompany,  and  to  them  tbe 
accompanying  answer  was  given:  "Did  W.  J. 
Hobson  pay  out  ai^  muieji'  as>  a  Udder  at 
said  salef  And  did  be  gire  any  consideration 
for  the  deed  made  to  him.  tiy  said  Bogers  as 
trurtee}"  Answevi  "He  did."  In  riew  of  tbe 
fact  that  the  undisputed  testimony  shows 
that  no  money  was  paid  at  that  sale  exc^t 
925,  wUch  was  paid  by  Psffker  to  Roeeca 
trustee,  for  making  the  deed,  and  with  mon- 
ey which  be  testified  "belonged  to  the  con- 
cern."  it  Is  Inoomprebeoalhltt  to  as  that  tbe 
Jury  should  bare  Intended  to  find  tlie  af- 
firmative of  tbe  first  qucetlrai  submitted  In 
tbe  tssne.  We  therefore  doubt  whetiier  it 
should  be  deemed  a  finding  as  to  that  mat- 
ter at  all.  But  whether  deemed  a  finding  or 
not.  we  think  It  unimportant^  Not  having 
found  that  Hobson  paid  fT^^OO,  the  amount 
of  his  bid,  it  seens  to  us  wholly  irr^evant 
that  be  paid  some  money  to  some  person. 

But  it  Is  urged  on  behalf  of  the  Farmers' 
&  Merchants'  Bank  that  for  the  reason  that 
the  Electric  Gompany  was  without  power  to 
acquire  and  bold  lands  for  any  other  purpose 
save  for  that  of  operating  its  railway  and 
light  plant.  It  acquired  no  right  to  the  blocks. 
On  the  other  hand,  it  Is  contended  that  under 
onr  Berised  Statutes  the  corporation  was  an- 
thorlzed  to  acquire  tbe  blocks  of  land  to  aid 
In  the  advancement  of  its  enterprise.  We 
do  not  find  it  necessary  to  decide  the  latter 
qassUon*  Xbe  oftse  yftneij»Vy  reUed  uppa  in 


behalf  of  the  bank  Is  Case  t.  Kelly,  133  U. 
S.  21,  10  Sup.  Ct  210,  33  L.  Ed.  613.  The 
point  there  decided  Is  that,  when  a  corpora- 
tion Is  not  empowered  to  take  and  bold  lands, 
a  court  of  equity  will  not  aid  It  to  enforce 
a  trust,  and  thereby  acquire  the  tlUe  to  land. 
Tbe  position  of  tbe  defendant  in  that  case 
with  reference  to  the  lands  there  1a  contro- 
versy  was  very  similar  to  tbat  of  Hobson 
with  respect  to  the  four  blocks  of  lots,  the 
title  of  which  is  In  question  in  tills  suit.  But 
tbe  general  rule  is  that  only  the  state  can 
take  advantage  of  the  want  of  power  of  a 
corporation  to  take  and  hold  real  estate. 
Tbe  Supreme  Court  of  tbe  United  States  so 
held  In  the  case  of  Fritts  t.  Palmer.  132  U. 
S.  282,  10  Sup.  Ct  93,  33  L,  Ed.  817;  and 
the  same  principle  was  announced  by  that 
court  In  the  case  of  National  Bank  v.  Mat- 
thews, 98  n.  S.  G21,  25  L.  Ed.  188.  It  was 
also  followed  by  this  court  in  the  case  of 
Uussdl  V.  Railway  Company.  68  Tex.  646, 
5  S.  W.  686.  In  the  case  hist  cited,  a  rail- 
road company  was  held  entitled  to  maintain 
Its  action  to  remove  a  cloud  from  its  title  to 
Uind,  although  It  may  not  have  been  empow- 
ered by  its  charter  to  acquire  the  lands. 
Judge  Thompson  says:  "Another  way  of  ex- 
pressing the  same  doctrine  is  to  say  that 
whether  a  corporation  has  violated  Its  char- 
ter or  exceeded  Its  poweM  In  taking  a  con- 
veyance of  land  will  not  be  Inquired  Into 
collaterally  In  an  action  between  private  par- 
ties contesting  the  title  to  the  land."  Thomp- 
son on  Corporations  S  B799.  The  ruling  In 
Case  T.  Kelly,  above  cited,  does  not  appear  to 
us  quite  consistent  with  the  general  rule 
recognized  by  the  court  which  rendered  It 
But  we  need  not  Inquire  into  Its  correctness. 
Tbe  Citizens'  Railway  is  not  In  this  case 
seeking  to  establish  title  to  land  which  It 
could  not  acqnlre  and  hold,  but  to  properly, 
namely,  tbat  of  a  street  railway  company, 
which  It  bad  tbe  power  to  acquire  and  bold. 
Its  equity  is  not  less  potent  because  at  one 
time  during  the  transmutation  of  the  title  to 
the  four  blocks  the  Electric  Company  may 
□ot  have  been  able  to  establish  a  trust  In  its 
favor  against  Hobson.  We  may  remark  Just 
here,  though  out  of  the  proper  connection, 
that  the  doubt  as  to  tbe  corporation's  power 
to  take  title  to  the  blocks  throws  light  upon 
the  stipulation  In  the  contract  between  Hob- 
son and  Moore,  which  provided  that  the 
title  to  the  lands  given  as  bounties  should 
be  taken  In  tbe  name  of  one  or  tbe  other 
of  them,  and  that  tbe  lands  so  acquired 
should  be  sold,  and  the  proceeds  applied  to 
the  use  of  tbe  railway  company.  We  con- 
clude upon  this  point  that  the  Farmers'  & 
Merchants'  Bank  cannot  defeat  the  title  of 
the  Citizens'  Railway  Company  on  the  ground 
that  tbe  Electric  Company  was  not  author- 
ized by  its  charter  to  take  and  bold  title  to 
tbe  four  blocks.  But,  should  we  be  In  error 
in  this,  It  can  make  no  difCerence.  Sioce  we 
have  concluded  that  Hobson  could  not  claim 
title  as  against  the  oompftn7  of  wUcb.he  was 
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the  president,  by  virtue  of  the  sale  by  Rogers, 
It  Is  Immaterial  whether  he  had  title  to  the 
blocks  which  he  conveyed  in  satisiactlon  of 
his  bid.  If  he  had  title  to  the  four  blocks, 
It  may  have  given  him  a  claim  against  the 
Electric  Company  for  either  their  valne  or 
the  amount  of  his  bid. 

The  Jury  found  that  the  Dummy  Railway 
and  the  Electric  Railway  were  parallel  and 
competing  lines;  and  the  point  Is  presented 
that  therefore,  under  section  S  of  article  10 
of  the  Constitution,  the  latter  (Electric  Com- 
pany) could  Dot  acquire  the  Dummy  line. 
But  we  are  of  opinion  that  that  section  ap- 
plies to  railroads  proper,  and  not  to  street 
railways.  Section  7  of  that  article  does  ap- 
ply to  street  railways,  and  there  they  are 
specifically  named.  Ordinarily,  when  we 
speak  of  a  "railroad,"  we  mean  a  railroad 
over  which  freight  and  passengers  are  trans- 
ported from  one  town  or  city  to  another; 
when  we  speak  of  those  roads  on  which  pas- 
sengers are  transported  over  the  streets  of  e 
town  or  city,  we  call  them  "street  railways," 

The  next  questions  in  order  grow  out  of 
the  claim  of  Parker  and  his  associates  for 
damages  for  the  failure  of  the  Electric  Com- 
pany to  run  its  cars  to  Alta  Vista  for  the 
term  of  five  years.  The  claim  Is  that  that 
stipulation  In  the  contract  was  placed  in  it 
for  the  benefit  of  Parker  and  other  directors 
of  the  Dummy  Company,  who  owned  lands 
In  the  vicinity  which  were  to  be  enhanced 
In  value  by  the  construction  and  operation  of 
the  line.  They  recovered  a  Judgment  for  the 
damages,  with  a  decree  enforcing  a  lien  in 
the  nature  of  that  of  a  vendor  upon  the  prop- 
erty. It  is  maintained  that  this  decree  Is 
Justified  by  the  decision  of  this  court  In  the 
case  of  Howe  v.  Harding,  76  Tex.  17,  13  S. 
W.  41,  18  Am.  St.  Rep.  17.  but  we  think  the 
two  cases  may  be  readily  dlstlngulsbed.  In 
Howe  V.  Harding,  a  right  of  way  had  been 
granted  by  deed  to  a  railroad  company  over 
land,  the  consideration  of  the  conveyance  be- 
ing a  promise  on  part  of  the  company  to  con- 
struct a  water  tank  on  the  land  to  be  eup- 
plied  from  a  spring,  and  to  pay  appellee  for 
the  use  of  the  water  as  much  as  It  should 
pay  other  persons  along  Its  line  for  a  like 
service.  The  tank  was  discontinued,  and  ap- 
pellee sued  for  damages  and  for  enforcement 
of  a  Hen  upon  the  right  of  way  to  secure  the 
Judgment  He  was  held  entitled  to  his  dam- 
ages and  lien.  The  nature  of  the  contract 
appears  from  the  following  extracts  from  the 
opinion:  "It  was  shown  that  In  1866  title  to 
the  entire  tract  of  land  over  which  right  of 
way  was  granted  was  In  Nancy  S.  James, 
but  appellee  was  permitted,  without  objec- 
tion, to  state  that  she  henrd  the  contracts 
rend,  and  that  It  was  made  for  his  .  benefit 
with  her  consent;  the  Inference  being  that 
the  promise  was  made  directly  to  him,  and 
that  be  had  lived  on  the  land  and  been  in 
uctual  possession  since  1854,  clslmlng  It;  that 
his  homestead  of  two  hundred  acres  was 
nearly  one  tbousand  raras  square,  over  whicb 


the  road  ran  more  than  one  mile  clrcultously, 
and  that  on  this  was  the  elevated  spring  and 
water  tank.  Miss  James  was  shown  to  be  a 
near  relative,  who  had  been  a  member  of 
appellee's  family  for  more  than  fifty  years, 
and  the  inference  from  the  evidence  Is  that 
while  title  to  a  part  of  the  land— or,  it  may 
be,  the  whole— stood  In  her  name,  that  the 
beneficial  Interest  was  in  appellee.  •  *  * 
If  the  appellee  was  the  owner  of  the  land 
over  which  the  railway  runs,  under  the  un- 
controverted  facts  the  company  has  the  right 
to  It  whether  he  signed  the  conveyance  or 
not;  but  as  compensation  provided  by  the 
contract  for  water  service  was,  in  part  at 
least,  the  consideration  thereof,  a  lien  on  the 
right  of  way,  though  but  an  easement,  exists 
to  secure,  In  so  far,  Its  payment."  It  thus 
appears  that  in  that  case  the  promise  to  main- 
tain the  tank,  etc.,  was  made  directly  to  the 
appellee.  Now,  this  court  has  held  that.  In 
a  transaction  for  the  sale  of  land,  a  note 
given  to  a  third  person  by  the  vendee  as 
the  consideration  of  the  sale  may  carry  with 
it  a  lien  upon  the  land  for  Its  payment  Pin- 
chain  V.  Collard,  13  Tex.  333.  If  It  be  so 
with  a  promise  to  pay  money,  why  not  with 
a  contract  to  do  some  other  thing  as  a  con- 
sideration for  the  conveyance?  But  In  this 
case  there  was  no  promise  to  Parker  and  his 
associates  to  give  a  Hen,  or  In  fact  to  do  any- 
thing, and  we  think  none  should  be  Implied. 
The  benefits  which  were  expected  to  accrue 
to  them  were  remote  and  collateral  to  the 
transaction.  Besides,  as  we  think.  It  was 
Incompetent  for  them,  being  directors  of  the 
company,  to  stipulate  for  their  own  benefit 

Another  question  st^ests  itself:  The  Dum- 
my Corporation  being  insolvent,  and  the  di- 
rectors having  transferred  the  property.  In 
part  at  least,  for  their  own  benefit,  can  a 
court  afford  them  relief  by  way  of  giving 
damages  for  a  breach  of  the  contract?  Bast- 
ham  V.  Roundtree,  56  Tex.  110;  Davis  t. 
SIttig,  65  Tex.  497. 

The  evidence  does  not  clearly  show  the 
time  at  which  the  Electric  Company  definite- 
ly abandoned  the  operation  of  its  line  to  Alta 
Vista,  and  therefore  we  forbear  the  discus- 
sion of  the  question  of  the  statute  of  limita- 
tions, which  was  pleaded  as  to  the  claim  of 
Parker  and  associates  for  damages. 

For  the  reasons  given,  we  think  that  the 
Judgment  of  the  Court  of  Civil  Appeals  and 
that  of  the  district  court  should  be  reversed, 
end  the  cause  remanded;  and  It  la  accord- 
ingly 80  ordered. 


DE  CORDOVA  et  al.  v.  ROGERS. 
(Spedal  Supreme  Court  of  Texas.  June  16, 

1903.) 

aUARDIAN  AND  WARD— CLAIMS  AGAINST  ES- 
TATE —  APPROVAL  —  BILL  OP  REVIEW  — EX- 
PENDITURE FOR  SUPPORT  AND  EDUCATION- 
INCOME. 

1.  Entry  of  apiiroval,  as  provided  by  Rev. 
St  lS0i3,  art.  2080,  of  a  claim  against  a  ward's 
estate,  on  the  claim  docket,  which  arttela  1847 
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expressly  makes  a  record  book  of  the  court, 
Is  KU  entry  on  the  "records  of  tlw  court."  re- 
quired hj  article  185S.  Entry  on  the  miaatw 
of  the  conrt  Is  anneceBsary. 

2.  ClBims  In  favor  of  third  persons  against  a 
ward's  estate,  which  hare  been  duly  established 
as  snch  by  the  county  court,  though  not  claims 
of  the  guardian,  are  excepted  frum  Hev.  Ht. 
1805.  art  2789,  relative  to  review  of  proceed- 
ing in  matters  of  guard  iaiiship,  providing  that 
any  person  interested  may,  by  a  bill  of  review, 
have  any  decision,  order,  or  judgment  of  the 
coart  or  judge  reviewed,  as  article  2717,  pi"0- 
vidtng  that  the  order  of  approval  or  disapproval 
of  a  claim  has  the  force  and  effect  of  a  judg- 
ment^ and  article  2718,  providing  that  one  dis- 
■atisfied  with  the  approval  or  disapproval  of  a 
claim  may  appeal  as  in  case  of  any  other  jodg- 
menL^glTe  an  exclusive  remedy. 

3.  The  clear  income,  witbin  Bev  St  1895, 
art.  2630,  providing  that  without  an  order  of 
court  the  guardian  may  expend  for  the  educa- 
tion and  maintenance  of  his  ward  only  the 
dear  income  of  the  estate  is,  in  the  case  of 
rents,  the  money  received,  less  expenditures  for 
taxes,  insnrance,  and  repairs. 

4.  Interest  charged  against  a  guardian  on 
money  in  his  hands  which  he  shooid  have  lent 
is  to  be  added  to  the  income  of  the  estate. 

5.  Income  and  expenditures  for  education  and 
snpport  of  the  ward  should  run  concurrently,  so 
that,  when  the  Income  for  the  period  covered  by 
the  guKrr'ian's  claim  for  such  expenditure  has 
been  applied  thereon,  he  may  not  be  allowed  the 
balance  of  the  claim. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  J'jdlcial  District. 

Bill  of  review  by  John  D.  Rogers  against 
S,  D.  De  Cordova  and  others.  Decree  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (67  S  W.  1012),  and  defendants 
brliig  error.  Beversed. 

D.  W.  Doom,  Brooks  &  Shelley,  Faulk  & 
Patterson,  and  Ashby  S.  James,  for  plalntltTs 
In  errm.  Hamer  &  Gordon,  for  dtfendant 
In  error 

QAINES,  C.  J.  ThlB  case  had  Its  origin 
in  a  bill  of  review  filed  In  the  county  court 
of  Travis  county  by  John  D.  Rogers,  in  right 
of  blB  wife,  Bmma  Pearl  Haegler  Rogers,  to 
review  certain  orders  of  that  court  made  In 
the  course  of  the  proceedings  In  the  matter 
of  the  estate  of  Emma  Pearl  Haegler,  a 
minor.  In  the  year  189&,  letters  of  gunrdlan- 
ablp  were  granted  to  the  appellant  Cordova 
upon  the  estates  of  MM'ris  B.  Haegler,  Ruth 
A.  Haegler,  and  Emma  Pearl  Hnegler,  who 
were  then  minors,  and  who  had  Inherited 
real  property  from  their  mother.  On  April 
2fl  of  that  year,  Cordova  accepted  the  trust, 
and  qualified  as  guardian  of  the  estates  of 
the  minors.  On  December  28,  1898,  Emma 
Pearl  Haegler  intermarried  with  the  plain- 
till,  John  D.  Rogers.  Some  time  subsequent 
to  that  date  the  defendant  In  error  instituted 
tbls  sniL  When  the  original  bill  of  review 
was  filed,  the  record  does  not  disclose;  but 
after  the  case  was  appealed  to  the  district 
court  it  does  appear  that  on  the  2lBt  day  of 
February,  1901,  a  fourth  amended  bill  of  re- 
view was  filed,  upon  which  the  case  was 
tried.  This  pleading  was  filed  In  lieu  of  a 
tbird  amended  bill  of  review,  which  was 
filed  on  the  12th  day  of  December,  WOO.  It 
76  S.W.— 2 


r  seems  that  when  the  original  proceeding 
was  Instituted  the  guardian  had  filed  his 
;  final  account  for  the  settlement  of  the  estate 
of  Mrs.  Rogers  in  his  hands  as  guardian. 
In  the  account  ot  the  guardian  there  were 
five  claims  allowed  In  favor  of  the  father 
of  the  ward,  mainly  for  her  support  and 
education,  which  had  been  transferred  to 
third  parties,  who  were  made  parties  to  the 
suit    All  had  been  duly  authenticated,  ul- 
I  lowed  by  the  guardian,  approved  by  the 
;  county  court,  and  entered  on  the  claim ;  and, 
I  as  to  claims  4  and  B,  the  order  of  approval 
i  was  entered  at  large  upon  the  minutes  of 
!  the  court.   But  no  such  ordet  was  made  as 
i  to  the  other  three.   The  blM  sougbt  to  have 
:  the  first  three  claims  wholly  disallowed,  be- 
cause of  the  failure  to  enter  the  order  of 
their  approval  upon  the  minutes,  and,  in 
C£.se  that  could  not  be  done,  that  the  action 
of  the  court  in  approving  them,  as  well  as 
Its  action  In  approving  the  other  two,  be 
I  reviewed,  and  that  all  of  them  be  disallow- 
:  ed  upon  their  merits.    The  bill  also  sougbt 
;  to  charge  the  guardian  with  certain  Items, 
!  which  ueed  not  be  noticed  in  disposing  of 
I  the  writ  of  error.    The  trial  Judge  In  the 
;  district  court  held  that  claims  1,  2,  and  3 
were  nuliltles,  for  the  reason  that  the  or- 
'  ders  approving  them  had  not  been  entered 
]  upon  the  minutes  of  the  county  court,  and 
;  wholly  disallowed  them.    He  also  held  that 
;  claims  4  and  5  exceeded  the  sum  which 
I  should  have  been  allowed  for  the  malnte- 
i  nance  of  the  ward,  and  disallowed  as  to  the 
'  excess.    Judgment  was  entered  restraining 
the  account  upon  that  basis,  and  also  sur- 
.  chai^ng  the  guardian's  account  with  certain 
j  debits  claimed  In  the  petition.    The  Court 
I  of  Olvll  Appeals  affirmed  the  Judgment  of 
I  the  district  court,  and,  to  revise  the  action 
I  of  the  latter  court,  this  writ  of  er'or  'tas 
been  granted. 

Were  claims  1,  2,  and  3  nullities,  for  the 
reason  that  the  respective  orders  approving 
them  were  not  entered  on  the  minutes  of  the 
court?  Article  1853  of  the  Revised  Statutes 
of  1885  provides  that  "all  such  decisions,  or- 
ders, decrees  and  Judgments  shall  be  en- 
tered on  the  records  of  the  court,  during  the 
term  at  which  the  same  are  rendered,  and 
any  such  decision,  order,  decree  or  Judg- 
ment, shall  be  a  nullity  unless  entered  of 
record."  It  was  held  in  the  case  of  Black* 
,  wood  V.  Blackwood's  Estate,  92  Tex.  478, 
I  40  S.  W.  1045,  that  this  article  applies  as 
]  well  to  prnceedinga  In  the  county  court  In 
guardianship  matters  as  to  proceedings  in 
relation  to  the  estates  of  deceased  persons. 
However,  the  question  Involved  In  that  ease 
was  an  order  allowing  the  guardian  to  ex- 
pend for  the  education  and  maintenance  of 
the  ward  more  than  the  clear  Income  of  the 
estate,  which  order  had  not  been  entered  of 
record.  Article  2558  also  provides:  "The  pro- 
visions, rules  and  regulations  which  govern 
estates  of  decedents  shall  apply  to  and  gov- 
ern such  guardianships,  whenever  the  same 
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are  applicable  and  not  fnconslBteot  with  any 
of  tlie  proTlsIone  of  tbla  title."  Article  2555 
dec'ares  that  '^he  record  book  used  for  tlie 
business  of  estatos  of  deoedents  eball  also  be 
used  for  tbe  buslnws  of  guMdiasshlps."  It 
iB  aUo  prescribed  by  article  2T29  that  "the 
claim  docket  required  to  be  kept  in  estates  of 
deoedents  shall  be  used  also  for  the  estates 
of  wards,  and  under  tbQ  same  rules  as  faras 
applicable."  In  speakii^  of  1^  clerk  of  tbe 
county  court,  article  1847  ptortdes  that  "said 
clerk  shall  also  keep  a  record  book  to  be 
Btyled  'Claim  Docket,'  in  wblcb  sball  be  en- 
tered all  claims  presented  against  an  estate 
for  approTal  by  the  court  This  docket  shall 
be  ruled  at  proifer  interrals  from  top  to  bot- 
tom, with  a  short  note  of  the  contents  at 
tbe  top  of  each  column.  One  or  more  pages 
shall  be.  assigned  to  eaoh  estate.  In  the 
first  or  marginal  column  shall  be  entered  the 
names  of  the  claimants  in  t^e  order  In 
which  their  claims  are  filed;  In  the  sectmd, 
the  amount  of  the  claim;  in  tbe  third.  Its 
date;  in  the  fourth,  when  due;  in  t4ie  fifth, 
tbe  date  frcMn  which  It  Ijoars  intarest;  in 
the  Bixtli,  the  rate  of  Interest;  in  the  sev- 
enth, when  allowed  in  whole  or  in  part  by 
the  .executor  or  administrator;  in  the  edgbtb, 
the  amount  allowed;  in  tbe  ninth,  the  date 
of  rejection:  In  tbe  tenth,  the  date  of  filing; 
In  the  eleventh,  when  approved ;  in 
twelfth,  the  amount  approved;  In  the  thir- 
teenth, when  disapproved;  In  the  fourteenth, 
the  class  to  which  the  claim  belongs;  In 
the  fifteenth,  when  established  judg- 
ment of  a  court;  in  the  sixteenth,  tbe 
amount  of  such  judgment"  Now,  by  refer- 
ring back  to  article  1853,  It  will  be  seen  that 
ail  orders  must  be  "entered  on  the  records" 
of  the  court;  and,  since  tbe  claim  docket  1b 
expressly  made  a  record  book  of  the  court, 
it  would  seem  that,  when  tbe  approval  of  a 
claim  is  so  entered,  the  requirement  of  that 
article  Is  strictly  compiled  with.  Indeed, 
tbe  thought  suggests  itself  that  the  words 
"records  of  the  court"  were  employed  to 
prevent  a  misapprehension  which  miglit  oth- 
erwise arise,  thot  the  entry  of  the  approval 
or  disapproval  of  a  claim  upon  the  claim 
docket  might  not  be  sufficient  If,  Instead 
of  the  words  "records  of  the  court"  the  lan- 
guage had  been  "minutes  of  the  court,"  the 
question  would  have  been  one  of  more  diffi- 
culty. It  is  noteworthy  that  when  a  claim 
has  been  presented  and  entered  on  the 
claim  docket,  together  with  Its  approval,  as 
required  by  article  1847,  all  the  Information 
fn  reference  thereto  Is  made  of  record  as 
fully  as  If  the  order  of  approval  had  been 
spread  upon  tbe  minutes  fn  tlie  form  of 
an  ordinary  judgment.  In  view  of  this 
fact,  we  fail  to  see  what  useful  purpose 
would  have  been  Bubaerved  by  requiring,  in 
addition  to  tbe  entry  of  approval  on  tbe 
claim  docket,  a  formal  entry  of  the  order 
upon  the  minutes  of  tlie  court.  PurtiiOT- 
more,  article  2714  provides  that  "at  each 
regular  term  of  the  court  all  claims  wbldi 


hare  been  allowed  and  entered  on  the  clalni 
docket  shall  be  examined  by  tbe  court  and 
approved  or  disapproved  In  the  same  man- 
ner as  is  iwovlded  for  clatans  against  the  es- 
tates of  decedents."  Now  article  '2080  pre- 
scribes what  sball  be  done  when  the  countjr 
judge  has  approved  a  cjslm.  It  reads  as 
follows:  "When  the  eourt  has  acted  upon 
a  claim  Its  action  ^lall  be  entered  upon  the 
claim- docket  and  the  date  thereof,  and  the 
county  judge  shall  also  Indome  upon  sucb 
elftlm  or  annex  thereto  a  memorandum  In 
writing,  signed  by  him  o^cifiWy  and  dated, 
stating  tbe  action  of  the  cwirt  upon  sucb 
claim,  whether  approved  or  disapproved,  or 
if  approved  In'  part  and  rejected  in  part 
stating  the  amount  approved,  and  also  stat- 
ing the  classification  of  :such  claim."  It  is 
reasonable  to  presume,  in  view  of  this  par- 
ticularity, that,  if  it  had  been  Intended  to  re- 
quUe  the  approval  of  a  clalxn  to  be  apn-nd 
upon  tbe  mlantes  of  tlie  court,  the  Ije$^ 
lature  would  have  expressly  so  declared. 
We  therefore  conclude  that,  aluoe  tbe  claims 
now  under  consldefiutlon,  after  being  au- 
thenticated, were  presented  to  the  guardian, 
allowed  by  him,  and  were  thereafter  ap- 
proved by  the  county  court,  and  the  approv- 
al duly  entered  on  the  claim  docket,  tbey 
became  established  claims  agaloat  the  es- 
tate of  tbe  ward. 

The  next  question  which  presents  itself 
Is,  are  claims  in  favor  of  third  parties,  which  | 
have  been  duly  established  as  such  by  the 
county  court,  subject  to  be  revised  -and  dis- 
allowed either  in  whole  or  In  part  by  a  bill 
of  review?  Tbe  iwaguase  «f  the  statute  wh± 
reference  to  the  review  of  proceedings  in 
matters  of  guardianship  Is  as  genoral  as 
language  can  make  It.  The  following  Is 
the  provision  of  the  Revised  Statutes  upon 
the  subject:  "Any  person  interested  may. 
by  a  bill  of  review  filed  In  tbe  court  In  which 
the  proceedings  were  had,  have  any  deci- 
sion, order  or  Judgment  rendered  by  sue)) 
court,  or  by  the  judge  thereof,  revised  ami 
corrected  on  showing  error  therein.  But  oo  | 
process  or  action  under  such  decision,  order 
or  judgment  sball  be  stayed  except  by  writ 
of  injunction."  Article  2799.  It  would  seem 
that  this  provisi(Hi  must  of  necessity  be  sub- 
ject to  some  limitation.  For  example.  It 
was  hardly  contemplated  that  the  action  of  | 
the  court  In  appointing  a  guardian  would  j 
be  subject  to  be  revised  many  years  after 
the  appointment  has  been  made.  We  have 
not  found  that  the  statute  prescribes  any  | 
special  limitation  as  to  the  time  in  wbtch 
the  suit  may  be  brought.  The  general  lim- 
itation of  four  years  would  probably  apply. 
I  but  minors  are  excepted  during  the  period 
of  their  disability.  Hence,  If  sucb  an  order 
ean  be  revised  by  a  bill  at  review.  It  would 
seem  that  after  a  lapse  of  many  years  the 
wbole  proceedings  in  the  administration  would 
be  subject  to  be  set  aside  by  reversing  tbe 
order  afqpointing  the  guardian.  But  even 
If  It  should  be  held  that  tbe  article  Is  sub- 
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ject  to  uo  exceptions  growing  out  of  the 
nature  of  tbe  order  to  be  KTieTred,  we  are 
of  oylnloD  tbat  tbe  provision  of  tbe  statutes 
Id  reference  to  the  allowance  of  clalma  con- 
flicts with  It  and  makes  an  exception.  Ar- 
ticles 2T17  and-  2718  declare  that: 

"Art  2717.  The  order  of  approral  or  dis- 
approval of  a  claim  has  tba  force  and  effect 
of  a  Judgment. 

"Art.  2718.  When  a  claimant  or  any  per- 
son Interested  In  a  ward  sliall  be  dlssatls- 
Qed  witb  tbe  action  of  tbe  court  in  approv- 
ing or  disapproving  a  claim  in  wliole  or 
In  part,  he  may  appeal  therefrom  to  the  dis- 
trict eoort  as  In  tbe  case  of  any  other  Judg- 
ment rendered  by  said  court" 

Now  it  seems  to  us  that  the  mention  of 
one  remedy  for  the  correction  of  the  Judg- 
ment excludes  all  others.  Article  2789  gives 
to  "any  person  who  may  consider  himself 
a^rleved  by  any  dedsloo,  order  or  Judg- 
ment of  the  court,  or  by  any  order  of  tbe 
Judge  thereof,"  the  right  of  appeal  to  the 
district  court  without  bond.  This  is  as  gen- 
era I  as  the  article  whi(*  allovra  a  bill  of  re- 
view. A  right  to  a  certiorari  Is  given  In 
terms  equally  broad.  Kev.  St.  1895,  art 
t!SOO.  Now,  If  article  2790  gives  the  right 
to  revise  by  a  bill  of  review  an  order  ap- 
proving or  disapproving  a  claim,  or  if  arti- 
cle 2800  allows  a  writ  of  certiorari  for  tbe 
same  purpose,  It  Is  clear  that  under  arti- 
cle 2789  there  would  have  been  a  right  of 
appeal  from  such  order,  and  tiie  provision 
In  article  2718,  which  specially  provWes  for 
an  appeal,  was  wholly  nnnecessary.  There- 
fore we  are  of  opinion  that  the  Legislature 
considered  that  neither  article  2780,  2799, 
or  2800  anthorlzed  the  revision  of  the  order 
of  approval  or  disapproval  of  a  claim  by 
tbe  several  procedures  therein  mentioned, 
and  that  their  Intention,  as  manifested  by 
article  2718,  was  to  give  the  right  of  appeal 
only. 

If  It  be  urged  that  it  Is  tmjust  to  a  minor 
not  to  have  an  opportunity  to  contest  a 
claim  after  tbe  removal  of  the  disability, 
the  answer  is  that  the  establishment  of  a 
claim  as  a  finality  Is  necessary  to  the  in- 
terest of  the  minor  and  to  tbe  administra- 
tion of  the  estate.  Who  would  extend  credit 
to  a  guardian  for  the  support,  education,  or 
for  other  necessaries  of  a  minor,  if,  after  tbe 
clalna  was  established  fn  the  county  court, 
its  action  was  subject  to  be  reviewed  at 
some  remote  period?  Besides,  the  right  to 
a  bill  of  review  is  given  to  "any  person  In- 
terested" in  the  decision  of  the  court.  There- 
fore. If  article  2799  applies  to  the  approval 
or  disapproval  of  a  claim,  a  claimant  whose 
claim  bad  been  disapproved  could  bring  a 
bill  of  review  at  any  time  within  four  years 
after  the  order  was  made.  We  do  not  think 
this  was  contemplated  by  the  Legislature. 

But  we  think  this  question  Is  practically 
settled  by  the  decision  of  this  court  In  the 
case  of  Eastland  v.  WUIiama,  92  Tex.  113, 
46  S.  W.  S3.   In  that  ease  the  minor  songht 


on  final  settlement  to  strike  from  the  ac- 
count of  the  guardian  a  claim  for  an  attor- 
ney's foe  which  had  been  allowed  by  tite 
guardian  and  ai^roved  by  the  court,  and  It 
was  held,  in  effect,  that  the  aroroval  wm 
a  finality.  In  the  opinion,  Mr.  Justice  Brown, 
q>eaklng  for  the  court,  says:  "If  parties  were 
permitted  to  contest  the  Justice  of  a  demand 
ogainst  an  estate  which  had  been  regularly 
probated  under  the  law  and  paid  by  the 
administrator  or  guardlaA,  tfaene  would  be 
no  security  for  administrators  or  guardians 
In  the  payment  of  claims  against  tbe  es- 
tates they  represent,  but  they  would  be  lia- 
ble, at  any  time  after  the  payment  bad  been 
made  and  before  the  final  settlement  was 
conduded,  to  Jiave  tbe  Jadgmente  which 
they  had  obeyed  set  asidie.  and  might  be 
onmpelled  to  answer  for  the  funds  applied 
onder  the  order  of  tiw  court.  Sneh  a  rule 
has  never  been  in  force  in  the  courts  of 
tills  state."  The  only  distinction  we  dis- 
cover between  that  case  and  the  one  now 
before  us  Is  that  there  the  question  was 
raised  upon  final  settlement,  and  here  It 
comes  up  under  a  bUI  of  review.  But  It 
seems  to  ns  that  tiliat  Is  a  distinction  wltb- 
ocrt  a  diffsence.  Upon  tbe  final  settlement 
everything  is  reviewable  that  Is  subject 
to  revision.  Tbe  bill  of  review  must  be 
brought  In  the  same  court  that  renders  the 
orders  complained  of;  and  we  think  a  bill 
of  review  could  be  brougiit  to  revise  the  ac- 
tion of  the  court  upon  final  settlement  But 
we  Call  to  see  how  the  court  upon  a  bill  of 
review  wonid  have  more  power  than  It  had 
In  the  proceeding  which  was  sought  to  be 
reviewed.  The  case  of  Richardson  v.  Ken- 
nedy, 74  Tex.  607,  12  S.  W.  219.  Is  authority 
for  the  proposition  that  some  claims  are  re- 
viewable upon  the  final  settlement  of  an 
administrator.  In  that  case  the  personal 
claim  of  tbe  administrator  which  bad  been 
prevloQsly  approved  was  disallowed,  and  such 
claims  were  distinguished  from  claims  of 
third  persons.  In  the  opinion  tlie  court  say: 
"The  law  plainly  requires  that  claims  for 
expenses  of  admlnlatratlDn  shall  be  docketed 
and  acted  upon  by  tbe  court  In  like  manner 
as  other  claims  against  the  estate;  but  while 
the  provisions  with  regard  to  tbe  action  of 
the  court  upon  tbe  claims  of  other  parties 
expr^ly  declare  such  action  'shall  have  the 
force  and  effect  of  a  final  Judgment,'  no 
such  effect  is  declared  In  favor  of  claims 
for  expenses  of  administration  In  favor  of 
an  executor  or  administrator.  It  seems  to 
OB  that  there  are  substantial  reasons  for  a 
difference  In  tbis  respect  When  claims  of 
third  parties  are  being  established,  it  must 
be  done  through  the  executor  or  admluis- 
trator  who  represents  tlie  estate,  and  whose 
duty  and  Interest  It  Is  to  protect  the  es- 
tate. On  the  other  hand,  tbe  establishment 
of  claims  belonging  to  tbe  administrator  or 
uecutor  is  an  ex  parte  proceeding,  had  wltb- 
oat  notice  to  any  i^eraon  interested  in  the  es- 
tate, and  with  regard  to  expenses  ot  admin- 
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Istratlon  tmllmlted  as  to  time,  except  we 
think  that  the  claims  should  be  presented 
and  acted  upon  before  the  final  account  Is 
filed."  What  is  there  said  as  to  an  ad- 
ministrator is  equally  applicable  to  a  guard- 
ian. 

It  follows  from  what  we  have  said  that  In 
our  opinion  the  district  court  erred  in  hold- 
ing that  the  approval  of  claims  1,  2,  and  8 
were  nullities,  and  in  reviewing  and  disallow- 
ing in  part  claims  4  and  6.  and  that  therefore 
the  Judgment  should  be  reversed,  and  the 
cause  remanded  with  some  general  Instruc- 
tions as  to  the  princlpies  upon  wliich  the  ac- 
count slwuld  be  restated. 

Sluce  it  does  not  appear  that,  before  the 
accounts  were  incurred  for  the  education  and 
support  of  the  ward,  an  order  had  been  made 
and  entered  upon  the  minutes  of  the  court, 
which  authorized  the  guardian  to  expend 
more  than  the  Income  for  that  purpose,  we 
thiulc  the  approved  claims,  in  so  far  as  tbey 
are  for  the  education  and  maintenance,  can 
be  charged  only  against  the  income.  Jones 
v.  Parker.  67  Tex.  76.  3  S.  W.  222;  Black- 
wood V.  Blackwood's  Estate,  supra.  It  was 
so  held  both  by  the  district  court  and  the 
Court  of  Civil  Appeals.  Without  such  order 
the  guardian  cannot  go  beyond  "the  clear  In- 
come," as  the  statute  denominates  it.  Rev. 
8t  189B,  art  2630.  The  Income  In  this  case 
consisted  of  money  received  as  rents  upon  the 
property.  The  clear  or  net  income  Is  that 
money,  less  expenditures  for  taxes.  Insurance, 
nnd  repairs.  By  tbe  Judgment  of  the  district 
court,  which  was  approved  by  the  Court  of 
Cirll  Appeals,  the  guardian  was  charged  with 
interest  upon  mon^  In  his  hands  which  he 
^nld  have  lent.  If  he  bad  so  lent  it  the 
interest  received  would  have  been  income, 
and  therefore  whatev^  interest  may  be  clutr- 
ged  against  the  guardian  on  that  Kore  should 
be  added  to  tbe  Income  of  the  estate.  The 
Income  and  expenditures  for  education  and 
support  should  run  concurrently,  and,  when 
the  income  for  the  period  eov««d  by  a  claim 
of  tliat  nature  has  been  applied  to  such 
claim,  the  balance  appearing  to  be  due  upon 
it  should  be  held  of  no  effect,  there  being  no 
fund  belonging  to  the  estate  from  which  it 
can  be  paid.  The  claims  for  support  and 
education  which  accrued  previous  to  the  ap- 
pointment of  the  guardian  were  credited  with 
the  rents  of  the  period  for  which  support  was 
charged.  It  not  appearing  tliat  any  rents 
for  that  period  ever  came  into  the  hands  of 
the  guardian,  there  are  no  funds  on  hand 
which  can  be  applied  to  their  payment 
Therefore,  we  think  that,  as  tbe  evidence 
now  appears,  no  credit  should  be  allowed  up- 
on the  final  account  for  such  claims. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded  to  the  district  court. 
The  defendant  In  error  will  pay  the  coats  of 
the  appeal  to  the  Court  of  Civil  Appeals  and 
of  the  writ  of  error  to  this  court  The  costs 
of  the  district  court  will  abide  the  result  of 
tbe  suit  in  that  court 


8T0BBIK  T.  SHAW  et  uz. 

(Supreme  Court  of  Texas.   June  IS,  190S.) 

JUDOSB-TBRH  OP  OPFICB— BXPIRATION-fitTB- 
SBQUBNT  AUTHORITY. 

I.  A  trial  judge  has  authority,  after  the  ex- 
piration of  his  term  of  niiice,  and  during  the 
term  of  court  at  which  trial  w^s  had,  to  make 
and  file  conclusions  of  fact  and  law. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District 

Action  by  Robert  C.  Storrle  against  Ben- 
jamin W.  Shaw  and  wife.  From  a  Judgment 
for  defendants,  plaintiff  appealed  to  the 
Court  of  Civil  Appeals,  which  certified  cer- 
tain questions  to  the  Supreme  Court 

Byers  &  Byors,  for  aODellaut  J.  H.  Daven- 
imrt  for  appellees. 

BROWN,  J.  Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  First  Supreme 
Judicial  District,  as  follows: 

"In  tbe  al)ove  styled  and  numbered  cause, 
pending  in  this  court  on  appeal  from  the 
district  court  of  Harris  county,  the  plaintiff 
sued  to  recover  a  one-third  interest  in  two 
coits;  tbe  value  of  said  one-third  interest  be- 
ing alleged  to  be  $666.66.  The  petition  al- 
leged that  the  plaintiff  owned  the  sire  of 
said  colts;  that  on  or  about  June  1,  1S99,  be 
entered  Into  a  contract  with  the  defendant 
Benjamin  W.  Shaw  by  which  three  mares 
belonging  to  defendant  were  bred  to  plain- 
tlET's  said  stallion;  that  of  the  progeny  re- 
sulting from  said  breeding,  plaintiff  was  to 
receive  a  colt  to  be  delivered  to  him  by  the 
defendant  when  it  reached  the  age  of  six 
months;  that  as  a  result  of  said  breeding 
there  were  only  two  foals,  and  defendant  hiit< 
failed  and  refused  to  recognize  any  Interest 
of  plaintiff  therein.  The  prayer  of  tbe  peti- 
tion is  for  Judgment  fixing  the  one-third  in- 
terest of  plaintiff  in  said  colts,  and  ordering 
the  sale  of  same,  and  the  payment  of  one- 
third  of  the  proceeds  of  said  sale  to  plain- 
Uff. 

"The  defendant  answered  by  general  de- 
murrer and  general  denial,  and  specially 
pleaded  that,  under  the  contract  plaintiff 
was  to  receive  as  compensation  for  the  ser- 
vices of  his  stallion  the  colt  of  that  particular 
one  of  the  three  mares  of  defendant  bred  to 
said  stallion  which  was  named  and  known  aa 
'Grace,'  and  that  said  mare  Grace  did  not 
produce  a  foal  as  the  result  of  said  breeding 
In  the  year  1899,  but  that,  at  plnintlCTs  re- 
quest defendant  bred  said  mare  to  said  stal- 
lion in  the  following  year,  and  tbe  colt  which 
resulted  from  said  second  breeding  was. 
when  It  became  six  months  old,  delivered  to 
plaintiff,  and  accepted  by  him  in  full  settle- 
ment and  satisfaction  of  all  claims  against 
the  defendant  under  said  contract 

"The  case  was  tried  by  the  Honorable  W. 
H.  Wilson,  Judge  of  the  court  below,  on  the 
22d  day  of  November,  1902,  without  a  Jury, 
and  judgment  rendered  in  favor  of  defend- 
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antB.  On  November  24,  1902,  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  ^eard 
and  OTcrruled  by  the  court  on  XoTember  29, 
1902.  At  the  time  the  motion  for  new  trial 
was  filed,  plaintiff  also  filed  a  motion  re- 
qnestlDg  the  court  to  file  bis  conclusion  of 
tact  and  law  In  said  cause.  This  motion  was 
noted  on  the  motion  docket,  and  was  called 
to  the  attention  of  the  court  on  the  29th  day 
of  Xovember,  when  the  motion  for  new  trial 
was  overruled.  The  attention  of  Judge  Wil- 
son was  not  again  called  to  said  motion,  and 
on  December  16,  1902,  Hon.  W.  P.  Hamblen, 
who  had  been  elected  Judge  of  said  court  at 
the  general  election  in  the  preceding  month, 
qualified  as  such  Judge,  and  assumed  the 
duties  of  his  office;  and  Hon.  W.  H.  Wilson 
retired  from  the  bench  without  liavlng  filed 
said  conclusions  of  fact  and  law,  the  matter 
having  escaped  his  attention  In  the  press  of 
other  official  duties.  On  December  23,  1902, 
the  plaintiff  filed  a  second  motion  for  a  new 
trial,  basing  said  motion  on  the  failure  of 
Judge  Wilson  to  file  conclusions  of  fact  and 
law  In  the  case.  When  this  motion  was  pre- 
sented. Judge  Hamblen  requested  Judge  Wil- 
son to  talie  the  bench,  and  hear  and  pass 
upon  the  motion.  Judge  Wilson  acceded  to 
tills  request,  and,  upon  taking  the  t>encb,  pre- 
pared and  bad  filed  conclusions  of  fact  and 
law,  and  ovemiled  platntlfTs  motion  for  a 
new  trial.  These  conclusions  of  fact  and 
law,  which  appear  In  the  transcript,  were 
filed  during  the  term  of  the  court  at  which 
the  case  was  tried,  are  signed  by  W.  H.  Wll- 
aon  as  presiding  Judge,  and  are  also  signed 
and  approved  by  W.  P.  Hamblen  as  Judge 
of  the  Fifty-Fifth  Judicial  District. 

**Tbere  is  an  agreed  statement  of  facts  in 
the  record,  purporting  to  contain  all  of  the 
material  evidence  adduced  upon  the  trial  of 
tbe  cause.  The  evidence  is  directly  con- 
flicting. Plaintiff  testifies  to  the  contract  as 
.alleged  in  his  petition,  and  denies  ttiat  the 
colt  of  the  mare  Grace  delivered  to  him  by 
the  defendant  was  accepted  in  settlement  of 
his  claim  under  the  contract  of  1899,  but 
claimed  tliat  It  was  delivered  to  and  accepted 
by  him  under  a  separate  and  Independent 
contract  from  that  sued  on.  Defendant  testi- 
fied that  the  original  contract  was  as  alleged 
by  him,  and  tliat  tbe  breeding  of  bis  mare 
Grace  tbe  second  year  was  at  the  r^uest  and 
for  tbe  benefit  of  tbe  plaintiff,  and  Sat  plain- 
tiff accepted  the  colt  of  said  mare  which  re- 
sulted from  said  breeding  in  full  settlement 
and  satisfaction  of  his  claims  under  the  orig- 
inal contract. 

"Upon  the  foregoing  statement*  we  respect- 
fully certify  for  your  dedslcw  the  following 
qurations: 

"First.  Was  Hon.  W.  H.  Wilson  authorized 
to  file  his  conclusions  of  fact  and  law  in  this 
case  after  tbe  expiration  of  his  term  of  office? 

"Second.  Are  the  conclusions  of  fact  and 
law  prepared  and  filed  as  hereinbefore  stated 
ft  inwfat  compliance  wltb  appellant's  demand 
for  wach  condualona? 


"Third.  If  the  conclusions  of  tact  and  law 
were  prepared  and  filed  without  authority, 
and  cannot  be  considered  by  us,  was  the 
failure  of  the  plaintiff  to  make  any  effort  to 
procure  the  filing  of  said  conclusions,  further 
than  to  call  the  attention  of  the  court  to  tbe 
motion  requesting  same  at  the  time  the  mo- 
tion for  a  new  trial  was  overruled,  such  want 
of  diligence  on  his  part  as  should  estop  him 
to  complain  of  the  failure  of  the  court  to  file 
said  conclusions? 

"Fourth.  There  being  a  full  statement  of 
facts  in  tbe  record,  the  evidence  being  con- 
!  fllctlng,  and  It  being  manifest  from  tbe  plead- 
\  ings  that  the  court  could  only  bave  found  for 
I  tbe  defendant  by  determining  the  conflict  In 
I  his  favor,  was  the  failure  of  the  trial  court 
I  to  file  his  conclusions  of  fact  and  law  such  a 
I  deprivation  of  plaintiff's  rights  as  to  nec^s- 
'<  sarlly  require  a  reversal  of  the  Judgment?" 

Answer  to  tbe  First  Question.   Judge  Wll- 
'.  son,  who  presided  at  the  trial,  had  authority, 
'  after  tbe  expiration  of  his  term  of  office,  and 
j  during  tbe  term  of  tbe  court  at  which  the 
j  trial  ■  was  had,  to  make  and  file  conclu^ons 
;  of  fact  and  law  in  response  to  the  motion  of 
api>ellant.    We   have   found   no  authority 
;  directly  on  the  question  submitted,  but  we 
'-  regard  the  signing  of  bills  of  exceptions  as 
:  being  most  analogous  to  the  question  before 
us.   Whether  the  Judge  who  presided  at  tbe 
trial,  or  he  who  taeceeds  him,  should  make 
;  up,  sign,  and  complete  bills  of  exception 
I  which  were  reserved  during  tbe  trial,  pre  ' 
'  sents  a  question  upon  which  tbe  authorltleH 
are  In  conflict    In  Enc.  of  Pidg.  &  Pr.,  vol. 
■  3,  p.  456,  It  Is  said:   "The  prevailing  doctrine 
tn  case  of  the  removal,  resignation,  or  explra- 
'  tlon  of  the  term  of  the  trial  Judge  Is  that  the 
Judicial  function  survives  in  him  for  tbe 
I  purpose  of  authenticating  the  bill,  and  he  Is 
;  accordingly  the  proper  person  to  sign.  His 
!  successor  cannot  allow  the  bill,  as  he  is  a 
I  stranger  to  the  Judicial  proceeding  related 
j  therein."   Tills  statement  of  the  law  Is  sus- 
i  tained  by  tbe  following  cases:  Hale  v.  Hasel- 
i  ton,  21  Wis.  322;  Stirling  v.  Wagner  (Wyo.) 
j  31  Pac.  1032;  Ex  parte  Nelson  &  Kelly,  62 
I  Ala.  376;  Davis  v.  President  and  Trustee,  etc., 
;  20  Wis.  194;  Connelley  v.  Leslie,  28  Mo.  App. 

561;  Quick  v.  Sacbsse,  31  Neb.  312,  47  N.  W. 
:  935;  State  v.  Barnes,  16  Neb.  87,  18  N.  W. 
j  701,    In  some  Jurisdictions  the  courts  have 
i  held  that  such  conditions  require  that  a  new 
i  trial  be  granted.    This  view  is  supported  by 
;  the  decisions  of  Maryland  and  Michigan; 
I  also  by  the  decisions  of  the  English  courts, 
i  3  Enc.  PI.  &  Pr.  453,  note  1.   In  other  states 
I  it  Is  held  that  the  successor  to  tbe  ex- Judge  Is 
authorized  and  required  to  sign  the  bill  of 
exceptions,  which  is  supported  by  the  follow- 
ing cases:    Smith  v.  Baugh,  32  Ind.  163; 
Railway  Co.  v.  Rogers,  48  Ind.  427;  Hays  v. 
McNealy.  16  Pla.  408.    The  weight  of  au- 
thority and  the  better  reasoning  support  the 
answer  that  we  have  made  to  this  question. 
It  would  be  Impossible  for  a  Judge  wtio 
bad  not  heard  tbe  testimony  to  express  In  tbv 
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form  of  conduslom  of  fact  the  impression 
which  the  conflicting  evliJence  made  upon 
the  mind  of  one  -who  heard  It.  Therefore  It 
is  especially  Important  that  the  Judge  who 
tried  the  case  should  make  the  concIusioDS 
of  fact.  We  fall  to  see  any  sound  objection 
to  the  conclusion  that  upon  the  retirement 
of  a  Judge  the  Judicial  function  surrives  and 
conHnuea  so  far  as  necessary  for  him  to  com- 
plete that  which  reflects  the  operation  of  his 
own  mind  or  relates  to  his  own  conduct  In 
the  particular  case. 

The  answer  to  the  first  rendered  It  unneces- 
sary to  reply  to  the  other  gnestlonfl. 


WISDOM  T.  STATE. 

(Gooit  9t  CrlmlDal  Anwala  of  Texas.  Jnm  17, 

1903.) 

CRIMINAL  LAW— SEDUCTION— INDIOTHBNT— 

CORBOBpRATIVB  TBSTIUONT 
—INSTRUCTION. 

1.  An  indictment  charging  that  defeotlant  did 
nnlaivfnlly  seduce  prosecutrix,  and  did  onlaw- 
fulty  obtain  carnal  Knowledge  of  her  by  means 
of  a  proiuiae  to  marry  her.  gufflciently  alleges 
that  both  the  seduction  and  the  carnal  knowl- 
edge were  obtained  by  means  and  In  Tlrtne  of 
A  prointHe  of  marriafte. 

S.  Where  In  a  proeecation  for  seduction  the 
court  first  defined  seduction  as  meaning  "to 
lead  away  a  female  from  the  path  of  rirtue,  to 
entice  or  persuade  her  by  tneens  of  a  promise 
of  mnrriapce  tu  surreader  her  chatty/'  and  theo 
chargt>d  that  defeodant  was  guilty  if  he  accom- 
plisb(>d  his  purpose  by  a  promise  of  marriage 
and  prosecntrix  was  unmarried  at  the  time  and  I 
relied  on  siirb  promise,  the  two  charges  taken 
together  snfllcieDtly  required  the  juvy  to  find 
that  (lefendsnt  accomplished  his  purpose  by  se- 
ductire  yieans  and  that  prosecutrix  was  a  Tlr- 
tuoHs  fetnale. 

S.A  chance  In  a  proeecation  for  sedQctlon 
that  the  testimony  of  preescntriz  wonld  be  suf- 
ficiently corroborated  by  facts  tending  to  sap- 
port  her  testimony  and  to  satisfy  the  jury  of  her 
credibility  was  erroneous,  as  It  authorised  a 
cooriction  on  corroborative  testimony  as  to  the 
credibility  of  the  witueia,  without  requiring  that 
ft  connect  defendant  with  the  crime. 

Henderson,  3.,  dissenting. 

Appeal  from'  District  Ooturt,  Fumln  Coni^ 
tji  Ben  H.  Denton,  Judge. 

Glp  Wisdom  was  conrlcted  of  ndiMtlaB, 
and  he  appeals.  Reversed. 

F.  P.  Greover,  R.  B.  Young,  and  Taylor  & 
McOrady,  for  appellant.  Howard  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

BROO:SS^  3.  Appellant  was  conrlcted  of 
seduction,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of 
five  years. 

Appellant  Insists  that  the  court  erred  In 
OTerruling  his  motion  to  quash  the  Indict- 
ment, because  the  same  falls  to  allege  that 
defendant  did  by  promise  to  marry  sednce 
the  Injured  female,  Lavonia  Smith.  Appel- 
lant further  Insists  that.  In  order  to  constitute 
the  offense  of  seduction  as  found  by  our  stat- 
ute, the  following  foots  must  be  alleged:  First, 
that  defendant  promised  to  marry  the  un- 


macrled  fesMle  under  25  years  of  a^;  sec- 
ond, that  by  Tlrtnre  of  or  ander  such  prom- 
ise be  seduced  her;  third,  that  he  had  carnal 
knowledge  of  h«.  He  contends  that  the  in- 
dictment is  fatally  defective  in  that  It  fails 
to  allege  that  defendant  seduced  prosecutrix 
by  a  promise  to  marry.  The  charging  part 
of  the  Indictment  is  as  follows:  That  appel- 
lant "did  then  and  there  unlawfully  seduce 
LaTonIa  Smith,  an  unmarried  woman  under 
the  age  of  twenty-flve  years,  and  tlie  said 
G4p  Wisdom  did  then  and  there  unlawfully 
obtain  carnal  knowledge  of  the  said  Lavonia 
Smith  by  means  and  In  virtue  of  a  promise 
of  marriage  to  her,  the  said  Lavonia  Smith, 
prevlonsly  made  by  him,  the  said  Glp  Wis- 
dom," etc.  In  our  opinion  appellanfs  in- 
sistence Is  Incorrect.  The  Indictment  follows 
the  form  prescribed  in  section  1686,  Wtilte's 
Ann.  Pen.  Code,  and,  while  It  varies  In  one 
respect  from  form  Na  528  prescribed  by 
Judge  Wlllson,  they  are  In  substance  the 
same.  As  appellant  Insists,  the  prosecutrix 
must  be  seduced  by  the  promise  of  marriage, 
and  after  such  eeductioD  carnal  knowledge 
must  take  place.  In  other  words.  If  there  are 
no  arts,  wiles,  or  promises,  except  the  mere 
fact  that  appellant  told  prosecutrix  he  would 
marry  her,  and  after  such  contract,  so  to 
speak,  secured  carnal  knowledge  of  her  per- 
son, this  would  not  be  seduction.  As  held  In 
Pntman  v.  State.  29  Tex.  App.  454,  16  B. 
W.  97,  28  Am.  St.  Rep,  738,  appellant  must 
sednce  prosecutrix  from  the  path  of  virtue, 
and  then  have  carnal  krtowledge  of  her  per- 
son. Now  we  take  It  that  the  indictment 
charges  both  facta.  It  allege*  that  appellant 
did  unlawfully  sednce  Lavoala  Smith,  and 
did  unlawfully  obtain  carnal  knowledge  of 
said  lavonia  Smith  by  means  and  In  virtue 
of  a  promise  to  marry  her.  and,  under  the 
allegations  of  the  Indictment,  In  order  to  ac- 
complisb  the  seduction  and  the  carnal  knowl- 
edge he  used  the  promise  of  marriage  to  se-  • 
core  both.  Judge  Wlllson's  form  repeats  the 
latter  da  use  of  the  Indictment,  to  wit,  "by 
means  and  in  vlrture  of  a  promise  of  mar- 
riage to  her,'*  before  the  seducing  clause  and 
before  the  carnal  knowledge  clause.  This 
makes  It  more  explicit,  but  the  method  adopt- 
ed in  this  indictment  of  stating  the  oflFense 
is  susceptible  of  but  one  construction,  to  wit, 
that  It  alMfes  that  Iwtb  seduction  and  carnal 
knowledg^were  obtained  by  means  and  In 
virtue  of  a  promise  of  marriage.  And,  as  ap- 
pellant Insists,  these  are  the  prerequisites  of 
seduction.  Accordingly,  we  hold  the  Indict- 
ment Is  sufficient. 

Appellant  Insists  that  the  court  erred  In 
givlog  the  following  portion  of  the  charge: 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  defendant.  Glp  Wisdom, 
did  in  the  county  of  Pannln  and  state  of  Tex- 
as, on  or  about  the  time  charged  In  the  Indict- 
ment, and  prior  to  the  23d  day  of  August. 
1901,  have  carnal  knowledge  of  Lavonia' 
Smilli,  and  that  at  the  time  the  said  Lavonia 
Smith  was  an  unmarried  female  under  the 
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age  of  twenty-flve  years,  and  tbat  Bucb  carnal 
kDowledge,  If  any  there  was.  was  accom- 
plisbed  by  defendant  by  means  of  a  promise 
on  bis  part  to  marry  the  said  Lavonia  Smitb, 
made  at  the  time  of  such  Illicit  Intercourse, 
If  there  was  any.  and  tbat  such  promise,  if 
any  there  was,  of  marriage  was  relied  upon 
by  her  and  induced  the  said  Lavonia  Smith 
to  submit  to  such  Intercourse  with  ilefendaut, 
then  you  will  And  defendant  guilty  as  char- 
ged In  the  Indictment,"  etc  The  objections 
ui^ed  are  that  the  some  does  not  retiulre  sach 
intercourse  must  hare  been  accompllebed  by 
any  seductive  means,  as  required  by  law, 
but  only  a  blunt  contract  of  marriage;  and 
becanse  It  required  the  jury  to  convict  de- 
fendant, no  matter  whether  they  oeileve  that 
prosecutrix  at  the  time  of  the  alleged  in- 
tercourse was  a  TirtnouB  female.  This  charge 
must-  be  considered  in  connection  with  the 
previous  charge  defining  seduction,  which  is 
as  foIlowB:  "  'Seduction'  means  to  lead  away 
a  female  from  the  path  of  virtue;  to  entice 
or  persuade  her,  by  means  of  a  promise  of 
marriage,  to  surrender  her  chastity,  and  bare 
carnal  intercourse  with  the  man  making  such 
promise."  And.  when  bo  considered,  we  take 
it  that  the  charge  pnmaiB  the  law  applicable 
to  the  facts. 

Appellant  also  complains  of  the  following 
portion  of  the  court's  charge:  "No  conviction 
can  l>e  had  on  the  testimony  of  Lavonia 
Smith,  unless  tbe  same  is  corroborated  by 
other  eridence  tending  to  connect  defendant 
with  tbe  oSenw  charged*  and  also  corrobo- 
rated by  other  evidence  tending  to  show  tbat 
defendant  induced  prosecutrix  to  have  carnal 
laterconrse  with  him  by  reason  of  his  prom- 
ise to  marry  her,  If  any  promise  was  made; 
but  tbe  corroborative  evidence  need  not  be 
direct  and  positive,  or  snch  evidence  as  Is 
snfflctent  to  coavlet.  Independent  of  the  tee' 
timony  of  Lavonia  Smith,  but  simply  such' 
tacts  or  dreumstanees  as  tend  to  support  her 
testimony  and  satisfy  you  that  she  is  worthy 
of  credit."  The  latter  clanse,  to  wit,  "but 
simply  such  facts  or  circumstances  .as  tend 
to  supi>ort  her  testimony  and  satisfy  you 
that  she  Is  worthy  of  credit,"  Is  erroneous. 
Bvldance  might  be  Introduced  convincing  tbe 
Jury  of  the  credibility  of  the  witness,  yet  this 
would  not  corroborate  her  .statement  in  such 
a  way  aa  tends  to  connect  appellant  with 
the  commission  of  this  crime.  For  Instance, 
suppose  testimony  Is  introduced  showing  that 
prosecutrix  has  borne  a  uniformly  good  repu- 
tation for  truth  and  veracity;  clearly  this 
would  strengtljen  the  credit  of  the  witness 
and  render  credible  her  testimony.  But  such 
evidence  would  not  be  sufficient  to  warrant 
a  Jury  In  saying  that  the  same  c<HToborated 
her  testimony.  In  other  words,  the  corrobo- 
ration must  be  independent  of  the  accom- 
pliced  witness,  since  the  law  says  she  cannot 
corroborate  herself,  and  the  evidence  must 
be  of  such  a  character  as  shows  with  reasona- 
ble probability  the  testimony  of  the  prose- 
cutrix im  oonroborated.  As  itated  In  tlw 


charge  of  the  court,  it  is-  not  necessary  to 
prove  the  crime  Independent  of  the  accom- 
plice, nor  prove  it  by  positive  evidence;  but 
the  facts  or  circumstances,  as  the  case  may 
be,  must  be  of  snch  cogency  as  tend  clearly 
to  connect  defendant  with  the  commisHion 
of  the  crime  and  corroborate  Uk  testimony 
of  prosecutrix.  In  our  opinion,  the  court's 
charge  is  erroneous; 

Tbe  Judgment  is  aecordlDglr  revosed*  and 
the  cause  remandedi 

HENDERSON,  J.  (dissenting).  I  agree 
with  the  majority  of  the  court  that  this  case 
should  be  reversed  on  the  proposition  an- 
nounced, but  I  do  not  agree  that  the  indict- 
ment is  good.  I  understand  the  opinion  to 
hold  it  is  necessary  that  the  Indictment  should 
follow  the  statute  (White's  Ann.  Pen.  Code, 
art.  967),  and  allege  that  the  act  of  seduc- 
tion, as  well  as  the  act  of  carnal  Intercourse, 
shall  be  obtained  by  a  promise  to  marry. 
The  indictment  here  alleges  that  appellant. 
Wisdom,  did  seduce  the  prosecutrix,  and  then 
in  the  succeeding  clause  proceeds  to  allege 
"tbat  he  did  then  end  there  by  means  of  a 
promise  of  marriage  obtain  carnal  knowledge" 
of  said  prosecutrix;  clearly  showing,  as  It 
seems  to  me,  that  the  promise  of  marriage  re- 
lates solely  to  the  act  of  carnal  intercourse. 
I  know  of  no  precedent  that  would  authorize 
the  transposition  of  this  allegatiou  of  promise 
of  marriage  so  as  to  make  It  enter  Into  and 
qualify  a  preceding  clause  In  the  indictment. 
It  is  true  that  the  Indictment  here  is  in  ac- 
cord with  tbe  form  laid  down  by  Judge  White, 
but  It  la  not  in  accordance  with  the  form  pre- 
scribed by  Judge  Willson,  nor  In  accordance 
with  the  statute.  I  therefore  disagree  with 
the  majority  of  the  court  In  lioldliig'  this-  in- 
dictment Is  good. 

lOTJKG  V.  STATBfc 

(Court  of  Criminal  Appeals  of  Texas.  Jane  8, 

1903.) 

GBIHINAl.  LAW— PLBAS  IN  BAR— STATE'S  BVI- 
DBNCE— mUUNlTT  AGREEMENT. 

1.  Defendant  and  another  were  jointiy  indict- 
ed for  burglary  and  thoft,  the  latter  ofrease  be- 
ing puuishable  in  either  of  two  conntiea.  Me- 
fore  ti'iai  in  one  county,  tbe  Indictments  were 
di^^missed  as  to  defendant,  uuder  an  agreement 
with  the  district  attorney,  recognized  by  the 
trial  Judge,  that  he*  should  turn  state's  eTidence, 
and  be  ^ven  immunity  from  puuishmeut.  Ucld, 
that  the  dismissal  under  the  agreement  was 
biudiug  OD  the  state,  and  could  be  pleaded  in 
bar  to  a  prosecution  for  the  theft  In  tbe  other 
county. 

Appeal  from  District  Court,  Brasos  Coun- 
ty; J.  C  Scott,  Judge. 

Bill  Young  was  convicted  of  theft  of  mon- 
ey in  excess  of  $50,  and  appeals.  Reversed. 

Lock  McDanie]  and  Sam  R,  Henderson, 
for  appellant   V.  Bi  Hudson,  Dtst.  A'tty., 
Nagle.  Co.  Atty.,  and  Howard  Marttn, 
Aast  Mty.  Qco..  for  the  State. 
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DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  tbeft  of  money  In  excess  of  |liO»  the 
penalty  assessed  being  dz  years  In  the  pen- 
itentiary. 

When  the  case  was  called  for  trial,  appel- 
lant interposed  what  Is  termed  a  '^lea  In 
bar"  of  the  prosecution.  This  Is  based  upon 
an  agreement  had  tn  Grimes  coun^  with 
the  district  attorney  of  that  district,  that 
county  being  in  a  different  Judicial  district 
from  Brazos  county.  This  plea  av^  that 
appellant  and  one  Dunlsp  were  charged  by 
the  grand  Jury  of  Grimes  county  with  bur- 
glary and  th<^  tiie  theft  being  committed 
at  the  time  of  the  burglary.  The  parties 
were  Jointly  indicted  for  both  offenses. 
When  the  case  was  called,  the  district  atp 
tomey  moved  to  dismiss  the  case  as  to  ap- 
pellant, as  he  bad  made  a  contract  with  hbn 
to  testify  against  his  codefendant,  Dunlap, 
which  contract  carried  with  It  appellant's 
Immunity  from  punishment.  The  court  en- 
tertained the  motion  to  dlBmlBS,  and  twth 
cases  against  appellant  Vere  dismissed  from 
the  docket  in  Grimes  county.  The  comt 
stated,  in  substance,  that,  If  they  desired  to 
dismiss  the  case  as  to  Toung  in  Grimes 
county,  as  that  county  had  excluslTe  Juris- 
diction of  the  burglary  case,  he  would  per^ 
mit  the  dismissal,  and  recognize  the  agree- 
ment of  the  district  attorney  as  to  the  bur- 
glary case.  He  also  dismissed  the  case  as 
to  the  theft  on  same  motion,  but  remanded 
appellant  to  the  custody  of  the  sheriff  of 
Brazos  county,  because  he  stated  Brazos 
county  had  concurrent  Jurisdiction  with 
Grimes  over  the  offense  <rf  theft  On  the 
trial  of  the  plea  In  Brasos  county  the  dis- 
trict Jiulge  who  presided  at  the  trial  in 
Grimes  county  took  the  stond  as  a  witness, 
and  stated,  in  substsnce,  that  he  recognized 
the  agreement  as  to  the  burglary  case,  and 
dismissed  the  case  as  to  the  theft,  because 
he  believed  the  district  attwney  Intended  to 
give  appellant  a  verdict  In  Grimes  county. 
The  motion  of  the  district  attorney  entered 
In  the  district  court  of  Grimes  county  was 
the  same  In  both  cases,  and  based  upon  the 
same  facts.  In  Tullis  v.  State,  41  Tex.  Or. 
R.  87,  D2  a  W.  83,  It  was  held  that,  In  order 
to  make  this  character  of  agreement  valid. 
It  must  have  the  sanctirai  of  the  trial  Judge. 
Agreements  of  the  character  under  discus* 
slon  have  been  recognized  by  the  decisions 
of  this  state  with  unbroken  uniformity,  ex- 
cept in  Holmes  v.  Stot^  ^  Tex.  App.  618. 
Where  that  case  was  In  conflict  with  this 
Une  of  decisions.  It  was  expressly  overruled 
in  Camron  v.  State.  32  Tex.  Or.  R.  180.  22 
8.  W.  (S82,  40  Am.  St  Rep.  763.  It  is  un- 
questionably true  that  Grimes  county  had 
Jurisdiction  of  the  bui^lary  as  well  as  of 
the  theft,  inaBmuch  as  they  were  committed 
within  the  boundaries  of  said  county.  If, 
as  a  matter  of  (act,  the  stolen  property  was 
carried  from  Grimes  Into  Brazos  county, 
thereby  giving  that  county  Jurisdiction  of 
the  offense  of  theft,  it  did  not  oust  the 


jurisdiction  of  Grimes  county.  It  rematoed 
by  virtue  of  Hie  act  tiaving  been  committed 
to  that  county.  Whatever  may  have  been 
the  mentol  reservation  of  the  trial  Judge,  or 
falB  purpose  to  dismissing  the  case  to  hia 
court  and  sending  It  to  Brasos  county  for 
trial,  still  the  dismissal  occurred  lipon  the 
motion  of  the  district  attorney,  which  set 
up  the  agreement  between  himself  and  ap- 
pellant, to  which  appellant  was  to  testify 
against  his  codefendant,  Dunlap,  and  tor  this 
to  receive  Immunity  from  further  prosecu- 
tion. Appellant  held  himself  ready  to  tes- 
tify against  Dunlap,  and  this  seems  to  have 
Induced  Dunlap  to  enter  his  ^ea  ot  guilty 
to  both  cas«,  burglary  and  tbeft.  The  dis- 
trict judge  should  have  positively  declined. 
If  he  did  not  totend  to  recognize  this  agree- 
ment, when  the  motion  to  dismiss  baaed  up- 
on this  ground  was  presented.  This  was  the 
only  ground  upon  which  this  motion  to  dis- 
miss was  based,  or  could  have  been  grant- 
ed. It  was  the  only  pretext  for  toe  dtemlss- 
al;  and  this  was  recognized  by  the  Judge 
to  granting  the  dismissal,  because  there  was 
no  other  ground  stated.  His  action  to  the 
matter  was  blndtog  upon  the  state,  and  it 
would  make  no  difference  to  the  future  as 
to  whoe  another  prosecution  would  be  com- 
menced. The  action  of  dismissal  in  Grimes 
comity  was  final  under  this  agreement,  imd 
one  which  appellant  could  plead  to  any  court 
where  an  todlctment  charging  the  same  of- 
fense was  or  could  be  presented  against 
hluL  The  action  of  the  court  granting  the 
dismissal  to  Grimes  county  was  a  recognlr 
tlop  of  the  agreement  made  by  the  district 
attorney  with  appellant,  and  was  btodlng 
upon  all  parties  concerned,  and  entitied  blm 
to  Immunity  ^m  further  prosecution. 

The  other  questions  to  the  case  are  not 
noticed  because  this  finally  dlspMes  of  the 
case. 

The  Judgment  Is  revosed,  and  the  pros- 
ecution ordered  dismissed. 


HAYNIE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Inne  S, 

1903.) 

CRIMINAL  LAW— MISGBLLANH0U8  DBTSNSBS- 
OATHERING  PECAN  NUTS  —  INFORMATION — 
SUFFICIBNCT— CONSENT  OT  OWNHBr-CHAR- 
ACTER  OP  INCLOSURB  —  INSTRUCTION  — 
WEIGHT  OF  BVIDBNCB. 

1.  An  information  drawn  on  Acts  25th  Leg. 
p.  63,  c.  66,  $  1,  making  it  a  misdemeanor  for 
a  person  to  gather  pecan  nut&  upon  Inclosed 
land  not  owned,  leased,  or  controlled  by  him, 
unless  it  is  made  to  appear  in  defense  that  it 
was  by  consent  of  the  owner,  lessor,  or  person 
in  control,  which  alleges  that  it  waa  without  the 
consent  of  the  owner,  need  not  allege  the  want 
of  consent  of  the  lessor  or  person  in  control. 

2.  In  a  prosecation  under  Acts  25tb  Leg.  p. 
63,  c,  55,  I  1,  making  it  a  misdemeanor  to  gath- 
er pecBD  nnts  on  inclosed  land  of  another  with- 
out his  consent,  an  instruction  that  it  was  not 
necessary  that  the  land  should  be  confiued  with- 
Id  an  actual  and  sufficient  fence,  bat  any  in- 
elosura  sufficient  to  protect  the  land  from  dep- 
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redation  by  artifidal  or  natural  meana  would 
be  sutHcient)  waa  not  uiion  the  weight  of  tiie 
cridence. 

3.  The  charge  correctly  defined  Inclosed  land 
ODder  the  statate. 

4.  A  mill  dam  is  an  inclosure  within  the 
neaninK  of  the  statute. 

5.  'X%e  fact  that  the  fence  was  down  or  dis- 
connected at  some  place  would  not  conatitnte  a 
defense. 

Appeal  from  Llano  County  Court;  F.  7. 
Johnson,  Judge. 

Tom  Haynle  wbb  convicted  of  gathering 
pecan  nnts  on  the  Inclosed  land  of  another, 
and  appeals.  AOtrmed, 

WUbum  Oatman,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convIctM,  and 
fined  $5,  under  an  Information  charging  that 
he  **dld  then  and  there  unlawfully  gather 
pecan  nuts  upon  inclosed  lands  not  owned, 
leased,  or  controlled  by  him,  the  said  Tom 
Haynle,  being  the  inclosed  lands  of  R.  H. 
Moseley,  and  without  the  consent  of  the  said 
R.  H.  Moseley,"  etc.  Appellant  fllcd  a  mo- 
tion to  quash  the  Information,  because  the 
same  failed  to  allege  that  the  pecan  nuts  were 
gatbered  upon  tbe  Indoaed  lands  without  the 
consent  of  tbe  lessor  or  person  in  control 
thereof.  This  prosecution  Is  predicated  upon 
section  1  of  chapter  66,  Acts  25th  Leg.  p.  63, 
which  proTldes:  "Any  penon  who  shall,  here- 
after, gather  any  pecan  nuts  upon  the  enclos- 
ed land  not  owned,  leased  or  controlled  by 
htm,  unless  It  be  made  to  appear  In  defense 
that  It  was  taken  by  tbe  consent  of  the  own- 
er, lessor,  or  person  In  control,  •  •  • 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conriction  thereof  shall  be  fined  In  any  sum 
not  leas  than  five  dollars,  and  not  more  than 
three  hundred  dollars;  or  by  Imprisonment 
In  the  county  Jail  not  more  than  three  months, 
or  by  both  such  fine  and  imprisonment."  It 
will  be  noted  that  the  Information  charged 
tbe  land  to  have  been  the  inclosed  land  of 
R.  H-  Moseley.  It  Is  not  necessary  to  allege, 
as  appellant  Insists,  the  want  of  consent  of 
the  lessor  or  parson  in  control  thereof,  unless 
tbe  person  In  possession  is  the  lessor  or  sim- 
ply in  control.  Tbe  information  aUeges  that 
Moseley.  tbe  prosecuting  witness,  was  the 
owner  of  the  land.   This  Is  anfflclent. 

Appellant  complains  of  the  following  por- 
tion of  the  court's  charge:  "Having  Instruct- 
ed you  the  meaning  of  land  actually  Inclosed, 
I  further  charge  you  that  it  Is  not  necessary 
that  sucb  land  should  be  confined  within  an 
actual  and  sufficient  fence,  but,  if  same  is  In 
any  manner  Inclosed  sufficient  to  protect  the 
land  from  depredation  by  artificial  or  nat- 
ural means,  It  would  be  sufficient  under  the 
law."  Appellant  insists  that  tills  charge  is 
upon  tbe  weight  of  the  evidence,  in  that  it  aa- 
snmes  tbe  land  was  In  fact  actually  controlled 
in  some  mauner;  and  that  the  only  question 
for  the  jury  to  determine  was  whether  or  not 
it  was  sufltdently  Inclosed  within  the  mean- 
ing of  tbe  law.  Boeb  charge  falls  to  indicate 


to  the  Jury  what  manner  or  character  of  dep- 
redation said  land  should  be  Inclosed  to  pro- 
tect it  against  in  order  to  constitute  it  in- 
closed land.  This  charge  is  not  upon  the 
weight  of  the  evidence,  but,  as  we  understand 
It,  is  a  definition  of  what  the  statute  means 
by  inclosed  land;  and  the  court  Is  correct  In 
saying  that  such  inclwure  may  be  by  nat- 
ural or  artificial  means. 

We  also  understand  appellant  to  contend 
that,  as  a  part  of  the  fence  alleged  as  Inclos- 
ing tbe  land  from  which  appellant  gatbered 
j  the  pecan  nuts  was  a  milldam  across  the 
I  Uano  river,  this  would  not  constitute  an  in- 
closure in  contemplation  of  the  statute.  We 
;  also  understand  him  to  insist  that,  if  the  fence 
happened  to  be  down  or  disconnected  at  any 
particular  place,  tills  would  constitute  a  de- 
fense.  We  do  not  so  understand  tbe  law. 
The  evidence  supports  the  verdict  of  the  Jury. 
The  judgment  la  affirmed. 


BBYNA  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   June  8> 

1903.) 

RAPB  —  OONTINUANGB  —  IMPANBLINQ  JURT— 
WITNESS  —  COMPETENCY  —  INSTRUCTIONS  — 
DEATH  PBNALTT— BXCESSIVB  PUNI8HHBNT. 

1.  Overmliug  a  motion  for  continuance  was 
not  error  where,  aside  from  the  question  of  dili- 
gence, which  was  doubtful,  it  did  act  seem 
probable  that  the  absent  witness  would  testify 
as  alleged,  and,  even  If  he  did,  his  testimony 
would  have  bad  no  weight  with  the  Jury,  and 
where,  in  addition,  tiie  appUcatlon  for  a  con- 
tinuance did  not  state  facts,  but  condudous. 

2.  In  a  criminal  case,  while  the  juiy  was  be- 
ing formed,  the  Judge,  at  defendant's  instance, 
had  a  special  jury,  which  was  out  trying  an- 
other case,  and  on  which  were  three  of  the 
Veniremen,  bronght  Into  court,  and  these  venire- 
men were  tendered  to  defendant.  Two  of  them 
appeared  to  be  dlsqnalified.  and  the  third  was 
challenged  by  the  state.  The  court  explained 
that,  if  either  of  said  Jurors  had  been  taken, 
he  would  have  at  once  discharged  the  special 
jury,  and  have  placed  the  jurors  taken  there- 
from in  the  box  to  try  defendant.  Held  no 
error. 

3.  In  a  prosecution  for  rape  of  a  child  seven 
years  old,  who  stated  that  she  knew  It  was 
wrong  to  tell  a  lie;  that  she  wonid  be  pnnisbed 
if  she  did  so;  that  her  .  mother  had  told  her 
about  God;  and  whose  answers  showed  tbut 
stie  was  quite  IntelliKent  for  her  age,  though 
she  seemed  to  be  frightened  by  the  crowd,  and 
was  slow  to  teatify-^t  waa  not  enw  to  permit 
her  to  testify. 

4.  Where  there  was  no  pretense  that  a  rape 
was  committed  by  threats  or  fraud,  the  court 
was  not  required  to  iuatnict  in  r^ard  thereto. 

5.  Where  there  was  no  evidence  that  any  of 
the  witnesses  were  accomplices,  failure  to 
charge  on  accomplice  testimony  was  not  error. 

6.  Where  defendant  was  convicted  of  rape  of 
a  child  seven  years  old,  the  evidence  showing 
that  she  was  frightfully  lacerated  and  injured, 
tbe  death  penalty-  was  not  out  of  proportion  to 
the  offense  proven. 

Appeal  from  District  Court,  Lavaca  Coun- 
ty; M.  Kennon,  Judge. 

Marglreta  Reyna  was  convicted  of  rape, 
and  appeals.  Affirmed. 

Howard  Uartln,  Aaat  At^.  Oen.,  for  tbe 
State. 
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HBNDBB80N,  J.  Appellaot  vat  con- 
Tfcted  of  rape,  and  bla  punishment  aaaeaBod 

at  deatb. 

Appellant  excited  to  tbe  action  of  tbe 
court  OTerrnllng  Ills  motion  for  continuance. 
Aalde  from  the  <7uestIon  of  diligence,  which 
is  dottbtftrl,  It  does  not  occur  to  us  that  the 
absent  witness,  Peter  Horegas,  would  prob- 
ably testify  as  alleged;  and,  if  he  did  so, 
in  tbe  light  of  appellant's  own  evidence,  as 
explained  by  the  court,  It  would  have  no 
weight  with  the  jury,  and  would  not  have 
changed  the  resulL  The  court,  in  his  expla- 
nation, says:  **0n  tbe  trial  defendant  testi- 
fied that  when  the  offense  was  committed 
he  was  at  Will  Irvln's,  some  distance  from 
the  place  of  the  crime,  and  that  tbe  woman 
be  kept,  and  the  mother  of  the  raped  child, 
came  there  where  defendant  was,  leaving 
the  child  alone  at  tbe  camp;  thus  giving  tbe 
opportunity  for  some  one  to  commit  the 
crime.  He  did  not  claim  to  have  been  with 
tbe  absent  witness,  Roregas;  nor  did  he 
mention  him  In  bis  testimony."  Besides  this, 
tbe  application  for  continuance  does  not 
state  facts,  but  rather  conciu^ons.  It  does 
not  state  where  defendant  was  with  said 
Roregas  at  tbe  time  of  the  commission  of  tbe 
offense,  nor  how  far  from  the  place  of  said 
offense.  In  tbe  light  of  the  testimony  and 
the  court's  explanation,  we  do  not  belleye 
the  court  erred  In  refusing  a  new  trial  based 
on  the  court's  action  in  overruling  the  motion 
for  continuance. 

There  was  no  evror  in  th«  actloB  of  tbe 
court  as  to  the  bnpanelment  of  the 'Jury. 
At  the  Instance  of  appellant,  while  the  jury 
was  being  formed,  the  Judge  bad  a  special 
Jury,  wlilch  was  out  trying  anotber  case,  and 
on  which  were  three  of  the  veniremen, 
brougbt  in  court,  and  these  veniremen  ten- 
dned  to  appellant.  Two  of  these  appeared 
to  be  dlsquallQed,  and  tbe  third  was  chal- 
lenged by  tbe  state.  Tbe  court  explains 
that,  if  either  of  said  Jurors  bad  been  taken, 
he  would  have  at  once  discharged  the  special 
Jury,  end  have  at  once  placed  the  Jurors 
taken  from  same  In  tbe  box  to  try  appellant 

Nor  did  the  court  commit  any  error  In 
authorizing  the-  child  alleged  to  have  been 
raped  to  be  placed  on  the  stand  and  permit 
ber  to  testify  as  a  witness.  True,  she  was 
only  In  her  seventh  year,  and  of  tender  age 
for  a  witness  to  be  capacitated  to  give  testi- 
mony In  court.  Yet  the  learned  Judge  ex- 
plains that  be  examined  tbe  child  as  to  her 
competency  to  testify,  and  that  he  elicited 
from  ber  that  she  knew  It  was  wrong  to  tell 
a  lie,  that  she  would  be  punished  if  she  did  so, 
and  that  her  mother  had  told  her  about  God, 
While  she  seemed  to  be  frightened  by  tbe 
crowd,  and  was  slow  to  testify,  still  when 
she  did  so  her  answers  showed  that  she  was 
quite  Intelligent  for  her  age. 

The  charge  of  the  court  Is  criticised  In  the 
general  definition  of  rape  In  stating  that 
"rape  Is  the  carnal  knowledge  of  a  female 
□nder  the  age  of  fifteen  years,  otber  than 


tbe  wife  of  tbe  persout  with  or  without  her 
consent,  and  vltb  or  without  tte  use  of 
force."  Tbia  was  objected  to  because  It  did 
not  also  contain  threats  or  fraud.  There 
was  no  pret«ne  Id  this  ease  that  tbe  rape 
was  committed  by  threats  or  frand,  and  con- 
sequently the  court  was  not  required  to  in- 
struct in  regard  thereto. 

Nor  did  the  court  err  in  falling  to  charge 
on  accomplice  testimony.  There  ia  no  erl- 
dence  that  any  of  the  witnesses  were  accom- 
plices. 

We  have  examined  tbe  record  carefully, 
and,  although  tbe  verdict  is  a  severe  one— 
the  highest  penalty  authorized  by  low— still 
we  cannot  say  that  It  Is  out  of  proportion  to 
the  offense  proven.  The  little  girl  was  only 
seven  /ears  of  age,  and  the  evidence  estab- 
lisbes  beyond  any  reasonable  doubt  that  ap- 
pellant, wbo  waS'  her  cnstodiao,  living  at  the 
time  with  the  child's  mother  In  illicit  inter- 
course, when  she-  waa  unprotected,  and  en- 
tirely within  his  power,  seized  tier,  and  pene- 
trated her  private  parts  with  Ws  male  wgan, 
fearfully  lacerating  and  injuring  tbe  child. 
Tbe  law  was  made  to  prevent  bdcIi  conduct 
—to  protect  tbe  weak  and  helpless  from  the 
flendlsb  deslrea  of  the  strong  and  bmtal. 
We  believe  appeliaut  has  had  a  fair  and  im- 
partial trial,  and  that  the  verdict  of  tbe  jury 
Is  fully  sustained  by  the  eTidence* 

The  Judgment  to  affirmed. 


HARKINS  t.  ffTATB. 

(Court  of  Criminal  Appeals  of  Texas.  June  S, 

1003.) 

PSDDLINO  COOKINO  STOVBS— INFORICATION— 

StJFFlCIENCY— MANUrACTUHER'S  AQBNT 
— INTBRSTATE  COMMEHCH. 

1.  Under  the  act  of  1899  (Gen.  Laws  1899, 
p.  ^1,  c.  116)  pporiding  that  every  person  ped- 
dliog  cooking  stoves  or-  ranges  ahsli  pay  an 
occiipation  tax,  an  information  charging  dsfeod- 
ant  with  selling  stoves  without  a  license  is  de- 
fective, for  failure  to  show  that  such  stoves 
w«-e  cooking  atoivei  or  rangea 

2.  Under  th«  act  of  lij09  providiog  that  evecy 
person  peddling  cooking  stoves  or  ranges  shall 
pay  an  occupation  tax,  a  person  acting  as  man- 
ufa«ture»'a  agent,  taking  orders  for  stoves  to  be 
shipped  from  the  factory  ia  another  state  in 
three  separate  parcels,  aud  to  be  delivered  and 
set  up  by  another  employ^  of  the  manufacturer, 
is  not  engaged  in  peddling  stoves,  within  the 
statute. 

3.  Such  an  agent  Is  within  Uie  protection  of 
the  Intcrf^tBte  commerce  clause  of  the  federal 
Constitntlon. 

Appeal  from  Llmestooe  Cooty  Oooit;  A. 
J.  Harper.  Judge. 

0.  L.  HaAlns  was  cfrnvlcted  of  peddling 
cooking  etovee  or  ranges  without  a  license, 
and  appeals.  Revised. 

H.  W.  Williams  and  Frost,  Neblett  & 
Blandlnir.  for  appellant.    Howard  Martin, 
I  Asst.  Atty.  Gen.,  for  the  State. 


^S.  8m  Bavken  and  Peddlers;  vol.  9,  Cant  Dl^. 
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BROOKS,  J.  Xbe  lafiMrmatlon  charges  tbat 
appellant  did  nnlawfuUy  engage  Id,  pursue, 
and  follow  tbe  occnpatlon  of  a  tntveilug  per- 
son engaged  ia  selling  stoves— an  occupatios 
taxed  by  law— wltboDt  first  haTliig  obtained 
a  Ucenae  tber^or.  Upon  convlctloD,  his  pun- 
ishment was  assessed  at  a  fine  of  (375. 

Tbe  act  of  1889  (Gen.  Laws  1899,  p.  201,  e. 
116),  trader  wblcA  tbla  prosecution  iras  ]»■ 
stitnted.  provides  that  every  person  peddling 
oat  "cooking  stoves  or  ranges"  shall  pay  an 
occupation  tax  of  to  the  state.  It  will 
be  observed  that  It  Is  an  offense  to  peddle 
"cooking  stoves  or  ranges."  In  order  to  con- 
vict appellaiit,  the  fnformatlMi  should  charge, 
am<»g  oUier  thii^  that  he  '^peddled  cook- 
ing Btcmt  «dA  ranges^  or  peddled  coining 
stOTCB  or  ranges."  If  he  merely  peddled 
sfa>T«,  as  alleged  in  the  Informatioa,  he 
would  not  be  guilty  under  this  statute.  We 
do  not  know  why  the  Legislature  merely 
made  It  an  ctfense  to  peddle  cooking  stovea 
and  ranges.  Suffice  It  that  tliey  did  so. 
Then,  in  order  to  constitute  a  valid  Informa- 
tloD,  it  nnist  cm-respoDd  with  the  act  of  the 
Legl^tore  defining  the  offense.  The  coisf- 
irialnt  and  Information  did  not  do  this,  bat 
merely  alleged  that  appellant  peddled  stove& 
It  ma7  not  hare  been  a  cooking  stove,  and, 
without  as  allegation  In  conformity  with  the 
statute,  no  prosecution  could  be  maintained. 
We  apprehend  that  appellant  ml^  be  prose- 
cuted under  other  clauaes  of  the  peddling 
statutes  tor  selling  steres,  but  we  are  not 
called  upon  to  pass  <m  tlits.  The  court  ened 
in  failing  to  qnash  the  complatnt  and  In- 
fonnatioB. 

The  facta  in  this  case  are  collated  In  ap- 
pellaDt's  able  brief,  and  are  as  follows:  "De- 
fendant was  a  dtlaen  and  resident  of  Ow 
state  of  Georgia  at  tbe  time  of  the  com- 
mission of  the  offense  and  trial.  He  bad 
been  In  tbe  employ  of  the  Wrought  Iron 
Range  Oompany  slsice  or  1880,  and  has 
t>een  in  the  company's  employ  in  Tens  rinee 
April,  1901.  His  business  as  the  agent  of  the 
Wrought  Iron  Bange  Company  has  been,  and 
la,  to  take  orders  for  wrought  Iron  ranges 
or  cooking  stoVca  manuCacttKied  at  St.  Louis, 
from  local  cu8tomer%  to  be  fllied  ai  the 
Wrought  Iron  Range  factory  In  St.  Louis, 
in  the  state  of  SllsaourL  The  "iflnnwr  In 
which  he  performed  his  duties,  and  the  man- 
ner In  which  lie  made  sales  In  Umestone 
county,  was  that  he,  with  a  team  and  wagon 
and  a  sample  range  or  cooking  stove,  all  of 
which  belonged  to  hia  employer,  the  Wrought 
Iron  Bange  Company,  drove  arouiid  through 
tbe  country,  exhibiting  the  sample,  which 
under  no  circumstances  was  ever  sold,  and 
solIf:ited  orders  for  ranges,  like  tbe  sample 
exhibited,  on  the  Cactory  of  the  Wreu^t 
Iron  Bange  Company  at  St.  Louis.  Tbe 
ranges  contracted  for  by  customers  were  to 
be  i^lpped  according  to  agxMment,  and  were 
in  fact  Shipped  from  the  factory  at  St  Loulff 
to  the  psr^sefs.  The  orders  w«e  tmBsmlt- 
ted  by  defendant  to  tbe  factory  of  tb»  oom- 


pany at  St  Loola,  Mo.,  and  were  there  flJled 
by  the  company  and  shipped  to  the  purchas- 
ers. At  the  time  of  tbe  sale,  or  contract  for 
the  sale,  of  a  range,  U  was  agreed  betweea 
the  soliciting  agent  ^defendant)  and  the  pur- 
chaser that  the  range  ordered  and  purchased 
by  the  customer  should  be  deUvaffed  and  put 
up  in  the  bouu  of  the  purdiaser  by  the  com- 
pany, thtvugh  one  of  Its  agents,  who  had 
directions  so  to  do;  defendant  having  newer 
at  uny  time  delivered  a  range.  The  deliver- 
ies of  tbe  ranges  solicited  by  orders  through 
defendant  were  always  done  and  made  by 
another  and  different  agent  of  the  company. 
Defendant  solicited  orders  only.  When  de> 
fendant  took  an  order  from  a  ctntomw,  he 
was  aiith(«lzed  so  to  do.  and  did  assure  such 
pordutser  that  the  range  wooM  be  delivered 
and  put  up  for  IiIhl  Defendant,  at  the  time 
he  made  a  sale,  always  took  a  note  for  $73. 
This  note  was  made  payable  to  tbe  Wroi^ht 
Iron  Bange  Oompany,  and  was  sent  by  de- 
fendant to  the  company,  and  was  collected, 
usually,  by  tbe  agent  who  put  the  cooking 
stove  or  range  in  place  at  the  rmtdence  (rf 
the  purchaser.  Defendant  never  at  any  time 
collected  any  money  on  account  of  sales,  or 
coatracts  for  sales,  made  by  him.  Defend- 
ant received  a  salary  for  his  work,  with  the 
additioQ  of  a  commission  on  all  sales  made 
by  htan,  where  payment  was  made  by  the 
purchaser  within  thdrty  days— snch  sales  be- 
ing denominated,  as  between  him  and  the 
company,  as  cash  aalea— or.  If  payment  was 
made  promptly  by  the  customer  when  tbe 
note  became  ctoe,  defendant  received,  as  so- 
liciting agesit,  a  small  eommisalgn.  Defend- 
ant had  no  property  or  Interest  wtatever  In 
the  ranges  soM  by  him.  When  an  order  was 
aeart  In  to  the  company  by  deCcDdaat,  It  was 
flUid  at  the  t&ctoty  In  St  Lolls,  la  the  state 
of  Ulnouri,  and  was  there  prefiarsd  tor 
shipment;  the  order  being  made  «p  tor  ship- 
ment tat  three  separate  packagas,  as  Cotlows: 
'One  range.*  *One  range  BheU*  'One  bundle 
<a  pipe.'  Each  of  these  packages  waft  wired, 
crated,  or  tied  together  s^rate^,  and  was 
mai:ked  with  tbe  name  of  the  pordutaer,  and 
tb»  name  of  the  raUroad  statlM  nearest  to 
the  parchaser,  where  the  same  should  be 
d^vered.  Tb%  three  packages  were  always 
shipped  from  the  factory  to  the-  purchaser 
in  care  of  some  delivery  agent  of  the  com- 
pany, who  received  the  same  from  the  car- 
rter  at  the  point  of  destination,  and  the  agent 
took  them  to  tbe  purchaser  In  the  unbroken 
packages,  which  were  in  the  same  condition 
a»  they  wwe  shipped  frmn  the  factory,  and 
la  such  condition  delivered  them,  each  range 
to  the  respective  parchaser,  who  broke  the 
original  packages:  and.  If  all  of  the  pieces 
of  tbe  range  were  present,  tbe  delivery  agent 
of  tbe  company  at  once  proceeded  to  put  thr 
range  In  place,  following  the  provlsienB  of  the 
agreement  made  between  the  solfdtliv  agent 
(OefendaBt)  and  the  purchaser.  Tb*  Wrought 
Iran  Range  Company  haa  not  now,  and  has 
at  no  time  bad,  any  wavebonas  or  <lapoAtarj 
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in  the  state  of  Texas  for  the  receiving  and 
depositing  of  ranges  or  cooking  atovea  manu- 
(actared  by  it,  and  for  which  orders  were 
solicited  and  sales  made  by  i3ef  endant  The 
domicile  and  place  of  business  of  the 
Wrought  Iron  Range  Oompauy  is  St  Louis, 
Missouri,  where  It  has  a  factory,  and  there 
manufactures  ranges  and  cooking  stoves  such 
as  are  sold  by  Its  soliciting  agents  and  by 
defendant  in  the  state  of  Texas.  Frequently 
orders  sent  In  to  the  company  solicited  by 
defendant  and  other  soliciting  agents,  which 
are  passed  through  the  superintendent,  were 
by  him  held  up  until  the  amount  of  orders 
constituted  a  car  load  for  shipment,  when  the 
ranges  were  sent  out,  each  package  marked 
with  the  purciiaser's  name,  and  the  name  of 
the  railroad  station  where  the  same  was 
to  be  delivered  to  the  purchaser.  In  such 
case  the  car  is  shipped  to  the  company  In 
care  of  the  general  agent  of  the  company, 
and  consigned  to  the  nearest  station  of  de- 
livery from  St  Louis,  where  the  agent  re- 
ceives the  car  and  takes  from  it  such  ranges 
as  had  been  sold  to  be  delivered  at  that 
point  and  then  he  reshlps  the  balance  of  the 
car  load  to  the  next  station,  where  the  ranges 
are  to  be  delivered  to  purchasers.  Every 
range  or  cooking  stove  which  was  sold  by 
defendant  in  Limestone  county  was  shipped 
from  the  factory  of  the  Wrought  Iron  Range 
Company  at  St  Louis,  and  was  shipi>ed  there- 
from on  an  order  taken  by  defendant,  and 
each  range  was  delivered  to  the  purchaser  in 
the  original  unbroken  packages,  as  such  pack- 
ages were  made  np  and  shipped  at  the  fac- 
tory in  St  Louis,  to  the  point  of  destination 
(that  is,  to  the  nearest  station  on  any  rail- 
road to  the  purchaser's  residence),  and  each 
package  was  designated  by  a  tag  attached 
thereto,  marked  ,with  the  purchaser's  name 
and  the  name  of  the  railroad  station  nearest 
his  place  of  residence.  None  of  those  pack- 
ages were  at  any  time  broken  by  defendant 
or  any  agent  of  the  Wrought  Iron  Range 
Company.  These  original  packages  were  not 
broken  at  the  depot  or  station  where  the 
same  was  received  by  the  agent  of  the 
Wrought  Iron  Range  Company,  but  were 
broken  by  the  purchaser,  in  each  Instance, 
after  delivery  to  him.  Defendant  did  not 
sell  any  range  in  Limestone  county  which 
was  at  the  time  of  the  sale  in  the  state  of 
Texas,  but  each  sale  made  by  him  was  of 
a  range  or  cooking  stove  which  was  at  the 
time  he  took  the  order  or  made  the  contract 
of  sale  In  the  state  of  Missouri.  The  ranges 
sold  by  defendant  In  Limestone  county  were 
shipped  from  St  Louis  to  Jewett.  Texas,  as 
a  part  of  a  car  load  of  ranges.  At  Jewett 
a  station  on  the  International  &  Great  North- 
em  Railroad,  the  general  agent  or  superin- 
tendent of  the  Wrought  Iron  Range  Company 
received  the  car,  broke  the  seals,  and  took 
from  the  car  such  ranges  or  cooking  stoves 
as  were  destined  to  be  delivered  on  orders 
from  customers  at  that  point  Then  the 
rangea  which  wen  sold  to  peTBonB  In  Um^ 


stone  county  by  defendant  were  reshlpped 
over  the  1.  &  ti.  N.  R.  R.  and  the  H.  &  T. 
C.  R.  R.  to  Kosse,  in  Limestone  county.  (One 
range,  however,  sold  to  Dr.  Poindexter,  at 
Kosse,  was  shipped  through,  consigned  to 
him,  on  a  single  bill  of  lading  from  St. 
Louis,  the  place  of  the  factory  of  the 
Wrought  Iron  Range  Company.)  At  Kosse 
the  balance  of  the  car  load  of  stoves  was 
received  by  the  delivery  agent  of  the 
Wrought  Iron  Range  Company,  and  by  htm 
was  distributed  to  the  purchasers  from  de- 
fendant; each  range  being  marked  and  de- 
livered to  the  respective  purchasers  in  un- 
broken packages,  three  packages  to  each 
range,  wired  or  tied  together,  and  marked  in 
the  name  of  the  respective  purchasers,  and 
delivery  was  made  to  the  purchaser  In  each 
instance  of  the  original  unbroken  packages 
constituting  bis  entire  purchase  of  the  range 
or  cooking  stove,  and  which  packages  were 
in  no  instance  broken  by  any  agent  of  the 
Wrought  Iron  Range  Company,  for  whom  de- 
fendant was  the  soliciting  or  sales  agent, 
but  In  each  Instance  were  broken  by  the 
purchaser  after  bis  receipt  of  the  same." 

The  above  and  foregoing  facts  do  not  con- 
stitute appellant  a  peddler,  within  contempla- 
tion of  the  atatate.  See  Potts  v.  State  (de- 
cided at  present  term)  74  S.  W.  31.  On  the 
other  hand.  It  Is  interstate  commerce.  As 
laid  down  in  the  Potts  C&ae,  appellant  Is  not 
a  peddler.  Then  he  must  necessarily  be  a 
drummer  or  agent,  and,  being  such,  and  rep- 
resenting  a  nonresident  corporation  soliciting 
orders  for  goods,  comes  within  the  protec- 
tion of  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States.  Asber  v. 
Texas,  128  U.  S.  129,  9  Sup.  Ct  1,  32  L.  Ed. 
S6S;  Robblns*  Case,  120  U.  8.  489,  7  Sup.  Ct 
092.  SO  L.  Ed.  691;  Hopkins  v.  U.  8.,  171  D. 
a  602,  19  Sup.  Ct  40,  43  L.  Ed.  290. 

Because  the  information  is  not  sufflcient, 
the  Judgment  is  reversed,  and  the  proseco- 
ttou  ordered  dismissed. 


HIPP  T.  8TATB. 

(GooTt  of  Criminal  Appeals  of  Tezai.   Tone  S» 

1903.) 

OAMINO— RESIDENCE— PRIVATE  RBSIDBNCB— 
TENT— PLACE-PROXIMITY 
TO  RESIDENCE. 

1.  Where  one  who  has  been  divorced  from  his 
wife,  and  who  has  custody  of  ooe  of  the  two 
children  of  the  marriage,  lives  with  such  cbild 
in  a  teat  and  the  same  Is  the  only  home  that 
they  have.  It  is  a  private  residence  occupied  by 
a  family,  within  Acts  1901,  p.  28,  arts.  379. 
381,  puni!?lilng  all  character  of  gaming  at  any 
place,  except  at  a  private  residence  occupied  by 
a  family. 

2.  A  game  of  cards  played  just  outside  of  the 
tent,  used  as  a  residence  about  10  feet  there- 
from, was  "at  the  residence." 

Appeal  from  Coleman  Ck>onty  Ooort;  B. 
F.  Rose,  Judge. 

Hugh  Hipp  was  convicted  of  samlngt  and. 
be  appeals.  Bevened. 
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Woodward  &  Baker,  for  appellant.  How- 
ard Marttn,  Aast  Att;.  Oen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  charged 
with  playing  cards  In  a  certain  named  pas- 
tnre,  and  on  his  trial  was  convicted  and  fined 
flO.    The  In^ctment  Is  snffldent.  RaBselt 

State  (Or.  App.)  72  S.  W.  190,  6  Tex.  Ct 
Bep.  7S1;  Hanklns  y.  State  (Or.  App.)  72  S. 
W.  191,  6  Tex.  Ct  Rep.  790. 

Articles  379  and  881.  Acta  1901.  p.  26, 
ponlsh  all  character  of  gaming  "at  any  place 
except  a  private  residence  occupied  by  a 
family.**  Article  381  provides  that  It  is  not 
necessary  to  prove  betting  occorred  apon  any 
of  these  games  where  the  card  playing  oc- 
curred at  a  bonse  for  retailing  splrltooas 
liquors,  etc.,  or  in  any  street,  highway,  or 
oUier  public  place,  or  in  any  outhoase  where 
people  resort,  or  at  any  place  except  a  pri- 
vate residence  occapied  by  a  family;  "pro- 
Tided  that  nothing  in  this  title  shall  be  so 
coDstrued  as  to  prevent  the  playing  of  any 
game  tor  amusement  at  a  private  residence 
occupied  by  a  family."  Card  playing  at  a 
private  residence  would  not  be  a  violation  of 
the  law,  unless  such  residence  Is  commonly 
resorted  to  for  the  purpose  of  gaming.  Article 
379,  supra.  It  Is  ccmtended  the  place  where 
the  card  playing  occurred,  and  which  fwms 
tl>e  basis  of  this  conviction,  waa  a  private 
residence  of  a  family  within  the  meaning 
of  the  statDtea  above  dted.  On  this  phase 
of  the  case  Scogglns,  at  whose  camp  tiia 
card  playing  occurred,  testified:  That  be 
lived  In  the  tent  or  under  the  wagon  sheet, 
and  this  residence  was  tbus  constructed:  "I 
pnt  up  a  pole  and  stretched  my  wagon  sheet 
across  It  I  then  piled  brush  up  at  the  back 
end  and  on  each  side  to  keep  out  the  wind, 
and  from  this  brush  I  made  a  brash  fence  In 
front  to  keep  out  the  stock.  My  wagon  con- 
Rtituted  a  part  of  this  fence,  and  some  cord 
wood  constituted  part  of  it.  From  the  front 
of  the  wagon  sheet  to  the  fence  was  about 
30  feet.  The  place  where  I  made  the  fence 
was  in  front  of  the  wagon  sheet,  and  about 
10  or  15  feet  from  the  wagon  sheet  My 
bedding  and  bedclothes  were  under  the  wag- 
on sheet,  and  we  slept  under  the  wagon  sheet. 
We  cooked  out  at  the  Are.  I  have  all  my 
household  and  kitchen  fumltnre  at  this  camp. 
The  cooking  utensils  were  kept  near  the  fire. 
I  was  camped  In  the  pasture  doing  some 
grubbing.  This  camp  was  the  only  home  I 
have  at  this  time,  and  I  do  not  own  any 
house  now.  My  boy,  aged  about  16  years, 
lived  with  me,  and  stayed  with  me  at  this 
camp,  and  was  there  the  night  spoken  of.  I 
have  no  other  family  with  me.  A  few  years 
ago  my  wife  got  a  divorce  from  me,  and  she 
has  one  child  with  her.  *  •  •  I  estab- 
ftshed  this  camp  In  November,  1901,  a  month 
or  so  before  the  plaj^ng."  This  camp  was  In 
what  is  known  aa  the  "John  Roberts'  Past- 
ure," near  Glen  Cove,  in  Coleman  county. 
Sam  Scogglns,  son  of  former  witness,  testified: 
"1  lived  with  my  father,  in  our  camp  near 


Olen  Gove,  in  December,  1901.  This  camp 
was  all  the  home  we  bad  of  any  kind  at  the 
time  of  the  playing;  and  all  of  our  l>eddlng 
and  cooking  utensils  were  at  the  camp." 
The  state's  contention  is  that  this  was  not 
the  residence  of  a  private  family  within  con- 
templation of  the  statute  of  1901.  The  word 
"residence,"  as  used  In  this  article,  Is  used  In 
the  sense  of  domicile;  a  place  where  the 
family  reddes;  the  domicile  occupied  as  a 
habitation.  And  In  our  opinion,  under  the 
testimony,  the  camp  occupied  by  Scogglns 
and  his  son  was  their  private  residence.  It 
was  all  they  had,  as  they  testified;  It  was 
their  home  for  the  time  being;  and,  under 
this  evidence,  we  are  of  opinion  this  was 
sufficiently  the  private  residence  of  Scogglns 
and  his  son  to  bring  It  within  the  term  of 
"private  residence"  set  out  in  the  statute. 
We  are  further  of  the  opinion  that  the  evi- 
dence was  sufficient  to  show  that  this  was  a 
private  residence  of  a  family.  Scogglns  and 
his  son  comprise  the  membership  of  his 
family  under  the  facts  stated.  It  seems 
that  he  and  his  wife  bad  been  divorced;  he 
took  one  child  and  she  the  other;  and  of 
course  since  that  divorce  they  had  not  lived 
together.  This  would  have  been  a  sufficient 
designation  of  the  family  under  the  home- 
stead law,  and  this  evidence  sufficiently  meets 
the  definition  of  a  family,  as  we  understand 
it,  under  the  laws  of  this  state.  The  facts  in 
regard  to  the  playing  are  that  it  occurred 
Just  outside  this  tent  or  domicile,  and  not 
immediately  under  it  but  within  a  very  short 
distance,  perhaps  within  10  feet  The  stat- 
ute uses  the  expressions  "at  the  residence  of 
a  private  family"  and  "in  the  residence  of  a 
private  family"  interchangeably;  and  the  fact 
that  it  was  Just  outside  the  domicile.  In- 
stead of  on  the  Inside,  In  our  judgment  would 
make  no  difference.  It  was  at  the  residence, 
and,  within  contemplation  of  our  statute, 
parties  playing  at  that  point  were  protected 
from  punishment  under  this  statute. 

The  judgment  Is  reversed  and  the  cause 
remanded. 


WINGO  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   Tuna  S, 

1903.) 

B0R8B  THSET-TRIAL-EVIDENCB  — ADMIBSI- 
BmiTT— REMARKS  OF  COUNSEL 
—INSTRUCTIONS. 

1.  On  a  prosecution  for  horse  theft,  the  sher- 
iff testified  that  shortly  after  the  arrest  of  ac- 
cosed  be  stated  to  the  witness  that  accused  bad 
been  arrested  for  horse  theft  once,  and  huog  for 
it  Bat  immediately  after  such  testimony  the 
court  withdrew  the  same  from  the  jury,  and 
told  them  not  to  consider  it;  instinicting  that 
defendant  was  an  trial  for  do  other  oSense  than 
that  of  stealinft  the  borse  mentioned  iu  the  ia- 
dictment.  Held,  that  the  court's  action  render- 
ed tbe  illegal  testimony  harmless. 

2.  On  a  prosecution  for  horse  theft,  a  remark 
of  the  county  attorney,  In  his  argument,  "There 
sits  as  KQilty  a  man  as  ever  was  tried  for  steal- 
ing a  horse,  and  why  is  there  not  some  one 
here  to  deny  these  things?"  was  not  susceptible 
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of  tbe  (KniBtnictfoit  tbat  it  called  the  jnry'g  at- 
tention to  the  fact  that  defendant  did  not  take 
the  stand  and  testify  as  a  wituess. 

8.  On  a  prosecution  for  horse  tbeft,  where  the 
testimony  of  the  prasecating  witneea  showed 
that  he  liad  tke  exclusive  care  and  ooutrol  of 
the  animal,  an  imstructioo  that,  if  the  horee 
taken  from  prosecutor  was  at  the  time  of  the 
taking  in  the  poswimion  and  control  ot  a  cer> 
tain  other  pervon,  defendant  shonld  be  acqnlt- 
ted,  was  properly  refuied. 

4.  On  a  prosecution  for  horse  tbeft,  it  was 
proper  to  charge  on  the  lav  of  principals;  the 
evidence  showiag  that  accused  was  acting  with 
two  other  parties  io  the  tbeft. 

5.  Oa  a  prosecution  for  horse  tbeft,  the  tes- 
timony of  a  certain  witness  havlDg  clearly 
shown  that  accused  made  an  explanation  of  his 

r session  of  the  animal  in  question  at  the  time 
was  &rst  found  in  possesedon  thereof,  it  was 
proper  to  charge  the  jury  on  explanation  of 
leceutly  stolen  property. 

Appeal  froiD  District  Court,  Parker  Coun- 
ty; J.  VV.  Patterson.  Judge. 

Bud  Wiu£o  was  convicted  of  horse  theft, 
and  be  appaale.  Afitnned. 

Preston  Martin,  for  appellant  Hewacd 
Itarttn,  Aaat  Aitj.  Gen.,  tat  the  State. 

BUOOKS,  J.  Appellant  waa  convicted  of 
hone  tbeft,  end  bla  punlahment  asaeated  at 
coafiaemont  Id  the  State  FWilteatfarr  (or  two 

years. 

White  the  state's  wltnoes  aberlfl  Brattoe 
was  testifying,  he  stated  that  be  bad  a  con- 
venation  with  defendant  shortly  after  he  was 
arrested  Is  the  Territory,  and  he  stated  to 
blm  that  be  (deCendant)  had  been  anrested 
for  horse  theft  before^  and  ttiat  be  bad  been 
hung  tor  hocse  Uieft  Appellant  objected  to 
this  testimony  because  incompetent  and  Im- 
material, and  that  the  same  was  introduced 
for  the  purpose  of  creating  prejudice  In  the 
minds  of  the  Jury  against  appellant.  The 
court  appends  the  qaalification  to  the  bUl: 
"That  said  testimony  was  before  the  jury 
before  any  objection  was  or  could  be  made, 
and  l>efore  the  court  had  an  (^portunity  to 
prevent  it.  And  immediately  after  the  wit- 
ness gave  the  evidence  complained  of,  the 
court  withdrew  the  same  from  the  jury,  and 
told  them  not  to  consider  It."  In  addition, 
the  court  Instructed  the  Jury  In  his  charge: 
"DefL'odant  Is  on  trial  for  tbeft  of  the  horse 
mentioned  In  the  indictment,  and  for  no  other 
offense,  and  you  will  not  consider  for  any 
purpose  the  evidence  of  witness  Bratton  about 
what  defendant  said  about  bis  (defendant) 
being  hung  for  horse  theft,  which  testimony 
was  by  the  court  withdrawn  from  you  at  the 
time."  Clearly,  this  action  of  the  court  ren- 
ders haimleaa  the  illegal  testimony  complain- 
ed of. 

Appellant  complains  of  the  following  argu- 
ment of  the  county  attorney:  "Gentlemen  of 
the  jury,  there  sits  as  gultty  a  men  as  was 
ever  tried  for  stealing  a  horse,  and  why  Is 
there  not  some  one  here  to  deny  these  things?" 
Appellant  Insists  that  this  statement  was 
made  by  the  county  attorney  for  the  purpose 
of  calling  the  jury's  attention  to  the  fact  that 
defendant  did  not  take  the  stand  and  testify 


as  a  witness.  We  do  not  think  IIiIb  Is  a  legiti- 
mate deduction  from  the  argnment  of  tke 

county  attorney,  nor  was  there  any  error  in 
the  argument  of  counsel. 

Appellant  complains  of  the  court's  refusal 
to  give  the  following  reiiQested  charge: 
"You  are  further  InBtmeted,  tf  you  believe 
from  tbe  evidence  that  the  horse  as  alleged 
to  have  been  taken  by  defendant;  If  any  was 
taken,  from  L.  C.  Brlster,  was  at  the  time 
of  tbe  taking  tn  tbe  possesston  and  control 
of  one  J.  A.  Brlster,  the  father  of  said  L.  Ol 
Brlster,  yo«  will  acquit  defendant,  and  say 
by  your  verdict,  'Not  guUty.' "  The  testimony 
of  the  prosecuting  wttness,  L.  C.  Brlster, 
shows  that  he  had  the  exclusive  care  and  con- 
trol of  the  animal,  «ad  this  charge  was  not 
required  to  be  given. 

Appellant  also  complains  of  tbe  comrfs 
charge  on  principals.  The  evidence  shows 
appellant  was  acting  with  two  otber  parties 
in  the  theft  of  the  animal,  and  it  was  proper 
for  tiK  coort  to  chai^  on  the  law  of  prin- 
eipaia. 

AppeBant  also  insists  tiiat  the  eonrt  «Ted 
In  charging  upon  explaaatloD  of  recenfly 
etetan  property.  In  this  there  was  no  error. 
The  testtOHiny  of  tbe  witness  Whltemlre  clear- 
ly riiows  sjipeHant  made  aa  explanation  of 
his  possession  at  the  tine  he  was  flrat  fbimd 
In  possession  ef  tbe  animal,  and  It  was  proper 
and  germane  to  charge  the  jury  thereof. 

The  evidence  ia  safflclent  to  sapport  the 
verdict  of  the  jury.  The  Judgment  Is  af- 
firmed. 


PARKER  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.  May  13, 

1003.) 

IMTOXXCATINQ  UODORS-LDCAL  OPtlQN  XAW 
— aVIDBIfCB. 

1.  Td  a  prasecntion  for  violating  the  locsl 
option  law,  the  informatkm  charged  a  sale  on 
July  5th.  A  witness  for  the  state  exhibited  a 
bottle  half  full  of  some  liquid,  and  testified  that 
he  bought  It  from  defendant  on  July  14th. 
There  was  no  evidence  that  the  liquor  was  the 
same  as  that  sold  on  tbe  date  charged  Hi'ld, 
that  the  jury  should  not  hare  been  permitted  to 
smell  or  handle  the  liquor. 

2.  The  evidence  was  inadmissible  for  purposes 
of  comparison  with  tlie  contents  of  tbe  bottle 
sold  on  the  date  charged. 

3.  Testimony  of  an  expert  chemist  as  to  his 
analysis  of  the  contents  of  certain  bottles  of 
liquor  was  also  inadmiKsiblc,  there  beln;;  iu>  evi- 
dence to  show  where  the  bottles  came  from  or 
from  whom  they  were  obtained,  or  that  their 
contents  were  the  same  as  that  charged  to  hare 
been  sold  by  defendant,  or  tbat  they  contained 
the  B.inie  kind  of  liquids. 

4.  Where  a  witness  testified  that  the  liquor 
sold  by  defendant  affected  him  as  an  alcohoiic 
stimulant,  and  made  the  purchaser  drunk,  these 
facts.  If  true,  proved  the  sale  of  intoxicating 
liquor,  and  evidence  of  extraneooa  sales  was 
inadmissible. 

On  Rehearing. 

5.  Tbe  Jurisdiction  of  the  Court  of  Criminal 
Appeals  does  not  attach  to  an  appeal  where  the 
rei-ognizancc  does  not  set  forth  a  binding  allejra- 
tlon  to  abide  tbe  judgment  of  the  court  *in  this 
case,"  ai  required  by  statute. 
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Appeal  from  OMnanebe  Connty  Oonrt;  W. 
C.  Jflckson,  Judge. 

'  Buck  Parker  was  convleted  of  vlolatiiig 
tbe  local  option  law,  aod  arowlB*  Bevera- 
ed. 

T.  D.  Webb  and  Joiner  &  McMillan,  toe 
appellant  Howard  Martin,  Aait  Atty.  Oen^ 
for  tbe  State. 

DAVIDSON,  P.  J.  GonWctloa  for  violat- 
ing the  local  option  law,  tbe  penalty  «*- 
sessed  being  a  fine  of  ¥25,  and  20  days'  con- 
anement  in  the  eovnty  jail. 

While  on  tbe  staad  In  behalf  of  tbe  state, 
Soutball  eadilbited  a  bottle  on  whlcb  was 
"cut  in  tbe  glaaa  the  lettm  XXX,"  nfd 
bottle  being  abont  half  full  of  tome  liquid. 
Witneas  teaUfied  that  he  bought  «ald  bottle 
and  contents  from  defendant  on  July  X4, 
1902.  and  gave  said  bottle,  with  seal  un- 
broken, to  Tip  Roes,  who  kept  It  until  In 
October.  WOgi,  when  witneas  took  it  to  Waeo, 
and  bad  E.  E.  BeU  to  snalyw  It,  and  that 
It  contained  S  per  cent  alcohol.  Tbe  sale 
for  wbicfa  defendant  was  proseented  oociw- 
red  m  July  Oth,  nine  days  prior  to  the  trans- 
aetloo  ab«re  mentioned.  The  wltneai  Sontb- 
aU  farther  teatiOed  that  he  did  not  know 
whetker  tbe  liquid  sold  en  tbe  5th  waa  tbe 
same  sa  tbat  contained  in  the  bottle  pur- 
diased  on  the  14th;  tbat  be  was  not  an  ex- 
pert; and  the  bottle  sold  .on  the  5th  waa 
not  labeled  or  branded.  SMd  testified  that 
he  analysed  tbe  contevtp  at  the  bottle  in 
Waoo.  and  found  it  contained  5  per  ceat 
alcohol.  '  Tbe  bottle  was  wtDclently  Identi- 
fied B9  the  one  bongbt  by  fiouthall  en  tbe 
14th  of  July.  The  bottle  was  exhibited  to 
tbe  jury,  and  after  tbe  cork  was  drawn,  and 
witness  Bouthell  tasted  Its  contents,  tbe 
Jury  were  permitted  to  amell  the  contents  of 
the  botUe;  and  Soutball  testified  that  be 
did  not  ttiiuk  tbe  contents  tasted  quite  like 
tbe  bottle  aold  on  tbe  &tta.  as  It  did  not  taste 
quite  as  strong.  Objection  was  urged  to 
this,  because  of  a  want  of  evidence  to  show 
that  tbe  contents  of  this  bottle  was  tbe  same 
as  that  bought  by  Hicks  on  the  5th;  and  be- 
cause there  was  no  evidence  introduced  to 
show  tbat  tibe  liquid  contained  in  the  bottle 
was  tbe  same  kind,  brand,  or  manufacture 
as  that  sold  on  July  5th,  or  tbat  it  contained 
tbe  same  perceatBge  of  alcohol;  and  be- 
cause It  is  not  penulsslUe  for  tbe  Jury  to 
examine  the  contents  of  the  bottle  or  amell 
the  same,  and  they  bad  no  proTen  liquor  of 
the  kind  sold  Hloks  by  which  to  compare 
with  that  Introduced  In  erldence.  And  It 
was  further  claimed  tbat  all  this  teslim<my 
was  Inadmlarible.  Irrelerant.  and  prejudicial 
to  defradant  The  court  quallflea  the  bill 
wltb  tlie  statement:  "Tbe  bottle  of  liquor 
was  glren  tbe  Jury  to  smell,  and  before  they 
were  through  smelling  It  defendant  objected, 
and  tbe  coort  tben  loitructeA  tbe  Jury  tbat 
tfaey  would  not  coupler  the  smell  of  tiie 
liquOT  as  CTidence  for  auj  purpose  what- 


ever." Tills  testimony  was  Inadmissible  m 
far  as  It  relates  to  being  bandied  and  smell- 
ed  by  the  Jury.  Dane  t.  State,  86  Tex.  Or. 
B.  84,  35  8.  W.  661.  But  ttke  evidence  waa 
inadmissible  on  other  grounds.  In  order  to 
make  a  comparison  or  test  under  the  circum- 
stances stated,  tbe  liquors,  or  the  contents  of 
the  tiro  bottles,  must  be  shown  to  be  tbe 
same.  On  this  qoesUon  there  was  no  evi- 
dence  introduced.  There  was  no  basis  for 
tbe  comparison;  and  if  we  refer  to  the  ctI- 
denee  of  fiouthall,  as  found  in  tbe  statement 
of  facts,  it  was  shown  tbat  the  two  liquors 
were  dissimilar;  the  we  Introduced  before 
tbe  Jury  as  havlog  been  beugiLt  on  July  14th 
was  a  pint  bottle,  with  an  alcolw^lc  strength 
of  5  per  oent.,  white  tbat  bought  by  Hicks 
on  July  Stb  was  a  pint  bottle,  wblcb  was 
drank  by  himself  and  Hicks,  making  blm 
"dizzy  and  his  eyes  glassy."  and  Hlefca 
"drunk."  It  would  bardiy  be  conjectured 
that  a  pint  bottle  of  liquor,  oootalning  only 
5  per  cent,  alcohol,  would  be  sufficiently 
strong  to  make  SoutbalFs  "bend  diszy  and 
bis  eyes  glassy."  and  Hleks  so  drunk  tibat 
be  bad  to  be  astfsfeed  In  getting  on  bte  bocse. 

Beld  wias  placed  on  the  stand  as  an  ei^Mrt 
chemist,  and  several  botttes  were  submitted 
to  htm,  BubsequesUy  Introdooed  in  eTidecce 
by  tbe  state.  To  questions  propounded  be 
stated  that  be  bad  examined  the  contents 
of  these  on  tbe  iwevious  day,  "and  found 
by  analysis  tbat  the  contents  of  said  bot- 
tles contained  4%%  and  6%  alcohol.  That 
one  of  the  bottles  was  labeled  'Budwelser 
Beer,'  tbe  other  bottles  having  no  labels." 
Beld  was  not  aware  from  whom  or  where 
these  Iwttles  were  obtained.  It  was  not 
shown  by  any  evidence  whence  came  the 
bottles  nor  from  whom  gotten,  nor  thnt  tbeir 
contents  was  the  same  as  that  charged  to 
have  been  boM  by  defendant  nor  -were  they 
In  any  way  shown  to  contain  the  same  bind 
of  liquids.  Various  objections  were  urged 
to  the  IntPoductlon  of  this  evidence.  In  bis 
qualification  the  court  states  that  at  the 
time  of  the  objections  tiie  county  attorney 
stated  he  would  trace  these  bottles  and  con- 
nect defendant  with  them,  "or  something  of 
that  kind,"  wherefore  the  objection  was 
overruled,  and  the  liquor  given  the  Jury  to 
taste  and  smell.  While  one  of  the  Jurors 
had  the  bottle,  tbe  court  Instructed  tbe  Jury 
as  stated  In  the  explanation  attached  to  bill 
No.  2.  This  testimony  was  also  inadmissi- 
ble, for  tbe  reasons  stated  in  tbe  discussion 
of  the  previous  bill. 

Another  question  Is  suggested  which  per- 
haps may  be  necessary  to  notice;  that  Is. 
tbe  subsequent  sale  on  July  14th  was  inad- 
missible. We  believe  the  objection  well  tak- 
en. Soutball  testified  to  the  sale  wbleb  oc- 
curred July  5th,  and  tbe  fact  that  tbe  liquid 
bought  affected  him  as  an  alcoholic  stimu- 
lant, and  made  tbe  purchaser  Hicks  drank. 
Then  there  was  no  question,  so  far  as  the 
state's  case  la  concerned,  of  a  complete  of- 
fense, If  these  facts  be  true.  There  was  a 
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■ale  ot  Intoxlcatliig  llqniff  bj  dtf emUnt  to 
Hicks,  as  allied  In  the  Infoxmatlon.  And 
so  there  was  no  occasion  for  resorting  to  ex- 
traneouB  matters  and  sales  to  show  system, 
develop  the  res  gestse,  or  connect  defradant 
with  the  transaction  charged  to  have  been 
committed  on  Joly  5th.  It  was  not  neces- 
sary to  require  the  state  to  elect  in  this 
case,  because  the  couTlctlon  could  not  have 
been  obtained  oa  this  Information  for  the 
sale  on  July  14th,  inasmuch  as  the  com- 
plaint was  filed  July  14th,  and  charges  the 
sale  to  Lon  Hlcka,  whereas  that  <«  July 
14th  occurred  on  tlie  day  of  ttae  beginning 
of  tbe  prosecution,  with  no  allegatim  show- 
ing tluit  the  sale  had  occurred  prerloua  to 
the  flllog  of  tbe  Information,  and  tbe  sale 
was  to  Sontball,  and  not  Hicks.  It  may  be 
necessary  In  some  cases  to  introduce  extrane- 
ous sales  In  order  to  make  out  the  case,  un- 
der tbe  exceptions  to  tbe  general  rule  wbldi 
forbU  such  matters;  but  this  Is  not  brought 
wltbln  these  exc^ons. 

We  deem  It  unnecessary  to  discuss  the  re- 
fusal of  the  continuance,  as  upon  another 
trial  the  wltarases  may  be  present;  at  least; 
under  any  state  of  case,  It  would  come  In 
a  different  fwm  than  as  [resented  here. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

On  Rehearing. 

(June  3,  1003.) 

On  a  former  day  Judgment  was  reverBed. 
Motion  is  made  for  rehearing  on  tbe  ground 
that  ttae  Jurisdiction  of  this  court  has  not 
attached  to  said  appeal,  because  the  recog- 
nizance is  not  in  compliance  with  statutory 
requirements.  A  completed  record  in  reply 
to  the  certiorari  shows  this  contention  cor- 
rect In  that  tbe  recognizance  does  not  set 
forth  a  binding  allegation  to  abide  tbe  judg- 
ment of  this  court  "in  this  case."  Tbe  re- 
hearing Is  granted,  and  tbe  appeal  Is  dis- 
missed for  reason  atrnve  stated. 


BBADIiE?  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.  Uay  20, 

1903.) 

INTOXICATINO  LIQUORS-UNLAWFUL  BALB- 
ACT9  OP  AOBNT-HVIDBNCB-CONVICTION  OF 
OWNER— CONVICTION  OP  PRINCIPAL. 

1.  Id  a  prosecution  of  defendant  for  selling 
liquor  on  Sunday  as  tbe  agent  and  employ^  of 
B.,  a  judgment  on  plea  of  guilty  of  B.  to  a 
charge  of  being  engaged  as  a  liqu<H-  dealer,  and 
as  such  making  a  sale  of  liquor  on  the  same 
day  on  which  d€fendaut  was  charged  with  an 
illegal  sale,  was  admissible  on  the  issue  as  to 
whether  tlie  business  in  which  defendant  was 
engaged  in  selling  liquor  belonged  to  B. 

2.  In  a  prosecution  for  illegally  selling  liquor, 
proof  that  B.  and  defendant  were  both  in  and 
about  tt  saloon,  eagnged  in  running  it,  and  that 
the  reason  witness  believed  it  was  B.'s  saloon 
was  that  he  had  seen  him  worlving  therein  sev- 
eral times,  and  never  saw  any  one  there  except 

*R«hMrlns  denied  June  IT,  190S. 


B.  and  defendant  at  -woA,  and  in  a  prosecution 
against  6.  for  illegally  selling  liquor  there  he 
had  pleaded  guilty,  was  sufficient  to  show  that 
B.  was  a  liquor  dealer,  and  that  defendant  was 
his  agent  and  emplorfl. 
Davidson,  P.  J.,  dlsBentlng. 

Appeal  from  Wichita  County  Court;  W. 
P.  Skeen,  Judge. 

Ed  Bradley  was  convicted  of  selling  llq- 
ttpr  on  Sunday,  and  he  appeals.  Affirmed. 

Ll  H.  Matbis,  for  appelant  Howard  Mai^ 
tin,  Asrt.  Atty.  Qai^  for  the  Stata. 

HENDERSON,  J.  Appelant  was  oonvIct> 
ed  of  selling  liquor  on  Sunday,  as  tbe  agent 
and  emplf^fi  of  one  T.  M.  Bennett,  and  his 
punishment  assessed  at  a  line  of  $20,  and  he 
prosecutes  this  appeaL 

Then  is  bnt  one  bill  of  exceptions  in  ttae 
record.  That  Is  to  the  action  of  tbe  court 
permitting  tike  stoto  to  introduce  tiie  Judg- 
ment and  plea  of  guilty  of  T.  M.  Bennett 
to  ttae  charge  ot  being  engaged  as  a  liquor 
dealer,  and  as  sncta  making  a  sale  of  liquor 
on  tbe  same  date  alleged  against  appellant 
In  this  information.  This  proof  was  offered 
on  the  part  of  tbe  state  as  tending  to  prove 
that  Bennett  was  a  liquor  dealer  at  the  time 
of  the  alleged  sale  ttala  defendant  of  whis- 
ky to  Dan  files.  It  was  objected  to  on  the 
ground  that  the  same  was  taearsay,  and  not 
binding  on  this  defendauL  The  Information 
charges  that  T.  .M.  Bennett  was  a  merchant 
and  grocer  and  a  dealer  in  gooda,  wares, 
etc.,  being  a  liquor  dealer,  and  that  the  said 
Bradley,  appellant,  was  his  agent  and  em- 
pk^e,  and  that  as  sniA  be  made  tbe  sale  of 
said  liquors.  An  examlnati<m  of  ttae  record 
dladoses  that  It  was  a  material  issue  aa  to 
wbetho^  the  business— tliat  is,  of  a  liquor 
dealer—belonged  to  T.  M.  Branett;  an^  It 
occnrs  to  us  that  tbe  proof  offered,  to  wit 
the  confestion  of  Bennett  that  It  was  his 
business,  was  admissible  In  evidence  wtaetber 
this  was  merely  a  verbal  declaration  to  that 
effect  or  a  confeosion  of  tbe  fact  in  ttae  na- 
ture of  a  plea  of  guilty  as  in  this  case.  Tbe 
proof  here  showed  that  T.  M.  Bomett  and 
appellant  were  both  In  and  about  the  saloon, 
and  engaged  In  running  It,  but  tbe  witnesses 
say  that  they  did  not  know  that  Bennett 
owned  or  was  the  proprietor  of  the  saloon; 
did  not  know  whether  Bennett  employed  de- 
fendant Bradley,  in  his  saloon  or  not;  that 
tbe  reason  witness  believed  It  was  Brainett's 
saloon,  he  bad  seen  him  vrorUng  in  said  sa- 
loon several  times,  and  never  saw  any  one 
but  him  and  defoidant  at  work  In  said  sa- 
loon. Now,  upon  tbe  issue  as  to  who  was 
tbe  owner  of  the  saloon,  any  testimony  that 
had  a  pertinent  bearing  upmi  that  lasue 
would  be  legitimate,  and  we  Itaink  tbe  evi- 
dence complained  of  by  an>cdlant  was  prop- 
erly admitted.  Clements  t.  State  <Tac.  Gr. 
App.)  84  S.  W.  111. 

In  motion  for  new  trial  appellant  says 
that  there  wae  no  competent  end  sufficient 
testimony  offered  to  show  that  Bennett  was 
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a  liquor  dealer,  as  alleged  in  the  complaint 
and  Information,  and  no  testimony  abowlng 
tbat  defendant  was  bin  agent  and  employ^. 
We  do  not  agree  irith  either  of  tbese  conten- 
tions. We  think  the  testimony  was  sufitclent 
to  show  that  Bennett  was  a  liquor  dealer, 
and'  engaged  In  that  business,  and  also  that 
appellant  was  bis  agait  and  employ^.  W. 
A.  Pigford  V.  State  ^decided  at  present  term) 
U  B.  W.  S23. 

There  being  no  errom  bi  the  record,  tbe 
Judgment  Is  affirmed. 

DAVIDSON,  P.  J.,  dissents. 


BBOWN  T.  STATB.* 

(Court  of  Criminal  Appeals  of  Texac  May  20, 

1903.) 

HOMICIDB— INSTRUCTIONS  —  HANSLAUOHTBR 
—ADEQUATE  CAUSE— PASSION  —  EVIDENCE  — 
CONFESSIONS— INDUCEMENTS  —  MISCONDUCT 
OF  JURY— DRINKING  INTOXICATING  LIQUOR. 

1.  lu  a  prosecution  for  homicide,  tlie  court 
charged  that  adultery  of  the  person  killed  with 
defendant's  wife,  pi^viding  the  killing  occurred 
as  soon  as  the  facts  of  illicit  connection  were 
discovered;  iosultiDg  words  or  conduct  of  the 
person  killed  toward  the  wife  of  defendant,  pro- 
viding the  killing  took  place  immediately  there- 
after; and  any  other  coudition  or  circumstances 
creating  such  a  degree  of  anger  as  to  reader 
defendant  incapable  of  cool  reflection — constitut- 
ed adequate  cause.  The  court  then  charged 
that  if  defendant  had  heard  of  the  adultery  of 
deceased  with  defendant's  wife,  and  as  soon 
as  he  dtacovered  the  same  killed  deceased,  and 
at  the  time  of  the  killing  there  was  aroused  in 
defendant's  miad  a  degree  of  anger,  etc.,  ren- 
dering him  incapable  of  cool  reflection,  be  was 
guilty  of  manslaai^ter;  or  if  defendant  saw 
deceased  use  inBaltiDr  conduct  towards  his  wife, 
and  Immediately  killed  him,  or  as  soon  there- 
after as  he  met  deceased,  and  at  the  time  his 
mind  was  so-  aronsed  that  he  was  incapable 
of  cool  reflection,  he  was  goilty  of  manslaugh- 
ter: and  if  from  any  condition  or  cireumstaDce 
which  was  capable  of  creating  In  the  mind  ctf 
a  person  of  ordinary  temper  such  anger  as  to 
render  him  incapable  of  cool  reflection,  and 
such  condition  aroused  defendant  at  the  time 
of  the  killing,  he  was  guilty  of  manslaughter, 
Orld,  that  such  charges  when  construed  to- 
gether were  not  prejudicially  erroneous. 

2.  An  instruction,  in  a  proaecution  for  homi- 
cide, authorizing  the  jury  to  convict  defendant 
of  manriaughter  if  be  was  laboring  under  paa- 
siou  aroused  from  adequate  cause  at  the  Ume 
of  the  killing,  was  correct. 

3.  Where  It  was  not  shown  that  any  of  the 
jurors  became  intoxicated  by  whisky  drunk 
during  their  deliberations,  or  that  whisky  was 
drunk  to  excess  by  them  or  while  they  were 
deliberating  on  their  verdict?  the  fact  that  they 
drank  whisky,  while  repreheosible,  was  not 
ground  for  a  new  trial. 

4.  Defendant,  on  belu^  arrested,  was  warned 
by  the  officer  that  anythmg  he  might  say  would 
be  used  in  evidence  against  him.  Defendant 
then  a^ked  the  officer  whether,  if  defendant 
killed  deceased  berause  of  relntinus 
dt><>ea!<ed  and  defendant's  wife,  that  would  help 
him,  to  which  tbe  officer  replied  that  it  might, 
whereupon  defendant  made  n  confession  to  the 
officer  concerning  the  killing.  Held,  that  such 
confession  was  not  objectionable  on  the  ground 
that  the  officer's  statement  that  deceased's  re- 
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lations  with  defendant's  wife  roi?ht  help  him 
was  an  inducement  to  defendant  to  make  a 
confession. 

Appeal  from  District  Court,  Harrison 
County;  Richard  B.  Levy,  Judge. 

John  Brown  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Af- 
firmed. 

F.  H.  Prendergast,  for  appellant.  How- 
ard Martin,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  and  Ms  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  n  tmn  of  13  years. 

In  tats  moUon  for  new  trial  appellant  com- 
plalDS  of  the  following  portion  of  the  court's 
charge:  "Insulting  woMs  or  conduct  of  the 
person  killed  towards  the  wife  of  ttae  party 
guilty  of  the  homicide,  provided  the  killing 
take  i^ce  Immediately  npon  the  happening 
of  the  insulting  conduct."  Appellant  Insists 
this  charge  was  error,  "because  there  was  no 
question  as  to  Insulting  words  and  conduct 
toward  defendant,  as  the  8.1  nic  would  be  un- 
derstood by  the  jury,  and  because  the  taw 
permits  the  bnsband  to  kill  the  adulterer  as 
soon  as  they  meet  after  the  husband  Is  ttir 
formed  of  the  luBOltlng  words."  Paragraphs 
11  and  12  of  the  court's  charge  must  be  con- 
sidered together,  and  they  are  as  follows: 

"(11)  By  the  expression  'adequate  cause* 
la  meant  aach  as  would  commonly  produce  a 
degree  of  anger,  rage,  sudden  resentment,  or 
terror  in  a  person  of  ordinary  temper  suffi- 
cient to  render  It  Incapable  of  cool  reflec- 
tion. Tbe  following  are  deemed  adequate 
causes:  (1)  Adultery  of  tbe  person  killed 
with  the  wife  of  the  person  guilty  of  the 
homicide,  provided  the  killing  occurred  aa 
soon  as  the  facts  of  an  Illicit  connection  Is 
dlscprered;  (2)  Insulting  words  or  conduct 
of  the  person  killed  towards  the  wife  of  the 
party  guilty  of  the  homicide,  provided  the 
killing  takes  place  Immediately  upon  the 
happening  of  the  insulting  conduct;  (3)  any 
condition  or  drcnmstance  which  is  capable 
of  creating,  and  which  does  create.  In  the 
mind  of  the  person  guilty  of  the  homicide 
SQch  a  degree  of  anger,  tage,  sudden  resent- 
ment, OF  terror  as  to  render  it  incaimble  of 
cool  refiectl(m.  Is  adequate  cause. 

"(12)  Now,  if  yon  believe  from  the  evi- 
dence In  this  case  that  defendant  had  beard 
of  the  adultery  of  Bobert  Washington  with 
his  wife,  and  that  as  soon  as  the  fact  of  the 
illfclt  connection  was  discovered  be  shot  and 
killed  the  said  Bobert  Washington.  In  sold 
county  and  state,  abont  Angnst  1000.  and 
yon  farther  find  that  at  the  time  of  the  kill- 
ing there  was  aroused  In  the  mind  of  de- 
fendant such  a  degree  of  anger,  rage,  sudden 
resentment,  or  terror  which  rendered  It  In- 
capable of  cool  reflection,  then  yon  will  find 
defendant  guilty  of  manslaughto'.  Or  if 
yon  find  from  the  evidence  that  defendant 
saw  deceased  use  Insalting  conduct  towards 
his  wife,  and  that  he  immediately,  upon  the 
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happening  of  the  Insulting  conc^uct,  shot 
with  a  gun  and  killed  deceased  at  time  and 
place  mentioned  In  the  Indictment;  or  if  he 
bad  been  informed  of  insulting  conduct  of 
deceased  towards  his  (defendant's)  wife,  and 
that  as  soon  thereafter  as  defendant  met 
deceased  he  shot  with  a  gun  and  killed  said 
deceased  at  time  and  place  in  Indictment 
charged;  and  If  you  further  find,  that  at  the 
time  of  the  killing  bis  mind  was  aroused  to 
such  a  degree  of  anger,  rage,  sudden  resent- 
ment, or  terror  as  to  render  it  incapable  of 
cool  reflection— then  you  will  And  defendant 
guilty  of  manslaughter.  Or  If  you  believe 
from  the  evidence  that  from  any  condition 
or  circumstance  which  was  capable  of  cre- 
ating in  the  mind  of  a  person  of  ordinary 
temper  such  a  degree  of  anger,  rage,  sudden 
resentment,  or  terror  as  to  render  it  incapa- 
ble of  cool  reflection,  and  if  you  further  be- 
llere  that  such  condition  or  circumstance, 
whatever  it  may  have  been,  did  arouse  in 
tlie  mind  of  defendant  such  a  degree  of  an- 
ger, rage,  sudden  resentment,  or  terror  as  to 
render  It  incapable  of  cool  reflection,  and 
that  while  In  such  state  of  mind  be  shot  and 
killed  Robert  Washington  at  time  and  place 
In  indictment  alleged,  then  you  will  find  Mm 
guilty  of  manslaughter. 

"By  the  term  'meet,'  as  used  in  the  fore- 
going charge,  aignlflea  that  the  parties  were 
brought  into  such  proximity  as  would  oaable 
defendant  to  act  In  the  premises,  whether 
armed  or  unarmed." 

We  think,  when  these  paragraphs  are  con- 
sidered together,  there  la  no  such  error  ap- 
parent as  would  be  calculated  to  Injure  the 
rights  of  appellant. 

Appellant  also  objects  to  the  twelfth  para- 
graph, quoted  above,  on  the  ground  that  the 
court  authorized  the  Jury  to  convict  appellant 
of  manslaughter  if  be  was  laboring  under 
passion  aroused  from  adequate  cause  at  the 
time  of  the  killing.  This  we  understand  to 
be  the  law.  Appellant,  however,  insists  that 
defendant  would  not  be  guilty  at  all.  This, 
clearly,  is  not  correct.  Various  other  objec- 
tions are  urged  to  the  twelfth  paragraph  of 
the  charge,  but  in  our  opinion  there  is  no 
error  In  the  charge.  An  Inspection  of  the 
evidence  shows  that  the  charge  is  as  favor- 
able to  appellant  as  he  could  expect 

Appellant  insists  that  a  new  trial  should 
be  granted  because  the  Jury  drank  whisky 
during  their  deliberations.  Insisting  that  they 
became  drunk.  However,  the  record  does 
not  support  this  contention.  It  shows  repre- 
hensible conduct  on  the  part  of  the  Jury  In 
drinking  whisky,  and  for  this  they  were  fined 
by  the  court.  However,  It  does  not  appear 
that  any  of  the  Jurors  were  Intoxicated,  or 
that  the  whisky  was  drunk  in  excess,  or 
while  the  Jury  were  deliberating  on  their 
verdict.  We  have  animadverted  on  this 
matter  In  various  cases  before,  and  must  re- 
peat that  It  it  such  conduct  as  Bhouid  not 
be  tolerated. 


I  By  hill  of  exception  it  is  made  to  ap[>ear: 
I  "The  state  introduced  O.  W.  Munden,  who 
'  testlfled  that  he  was  sheriff  of  Harrison 
I  county  in  August,  1900;  that  he  arrested 
John  Brown,  and  warned  him  that  'anything 
he  might  say  to  me  would  be  used  In  evi- 
dence against  him.'  Defendant  said,  'Well. 
Mr.  Munden,  suppose  I  killed  him  about  my 
wife,  would  that  help  me?*  And  Munden 
replied,  'Wei!,  it  might'  Defendant  there- 
upon objected  to  the  witness  relating  further 
what  defendant  said  to  him,  because  It  ap- 
peared that  inducements  were  held  out  to 
defendant  The  court  overruled  the  objec- 
tion, and  permitted  the  witness  .  to  testify, 
over  defendant's  objection,  'Well,  I  killed 
him,  and  1  killed  him  about  my  wife.  I 
went  home  that  evening  and  found  that  my 
wife  had  gone  over  to  Frank  Washington's, 
and  after  I  ate  supper  I  got  my  gun  and 
went  over  there.  I  started  to  kill  Robert 
once  while  they  were  on  the  gallery  eating 
melons,  hut  there  were  some  other  people 
out  there,  and  I  was  afraid  I  would  kill 
j  somebody  else;  but  I  waited  until  he  went 
back  in  the  house  and  sAt  down  In  front  of 
the  window.  He  was  sitting  on  one  side  of 
a  table  and  my  wife  on  the  other,  and  I  shot 
him  through  the  window.' "  In  our  opinion 
this  confession  was  admissible  under  the  fol- 
lowing authorities:  Robinson  v.  State,  35 
j  Tex.  Cr.  App.  181,  32  S.  W.  900;  Williams  v. 
State  (Tex.  Cr.  App.)  66  8.  W.  1069;  Grim- 
singer  V.  State,  69  S.  W.  683,  5  Tex.  Ct. 
Rep.  631. 

No  error  appearing  Ib  this  tecord,  the  Judg- 
ment Is  affirmed. 


JOHNSON  T.  8TATBL* 

(Court  9t  Ortmlnal  Appeals  of  Texas.  ICay  27. 

1903.) 

ORIIUNAL  LAW— STATE'S  YBRBION  OF  TESTI- 
MONT— BXCBPTION  TO— WAIVBR 
BT  SILBNCB. 

1.  Where,  oa  the  trial  of  a  criminal  case,  de- 
fendant's attorney,  who  was  present  at  the  time 
a  witness  testified,  failed  to  except  to  the  state's 
version  of  the  testimony  ot  such  witness  as 
^ven  by  the  district  attorney  iu  his  discussion 
of  the  nets,  he  must  be  deemed  by  his  silence 
to  have  conceded  such  version  to  have  bees 
substantially  correct 

I  Appeal  from  IMstrlct  Court,  Fasnln  Oomi- 
I  ty:  Ben  H.  Denton,  Judge. 

H.  W.  Johnson  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Thurmond  &  Steger  and  J.  W.  Ownby,  for 
appellant  Howard  Martin.  Asst  Atty.  Oen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  theft  from  the  person,  and  his  punishment 
assessed  at  confinement  In  the  penitentiary 
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for  ft  term  of  four  Tears.  Time  1b  only  one 
bill  of  exceptiooi  In  the  record,  and  that 
rataes  tlie  question  as  to  what  a  wttneas  may 
hftTe  teatlfled  on  the  trial  It  appears  from 
the  bill  that  the  district  attorney  In  dis- 
cnssing  the  facts  referred  to  the  testimony 
of  one  Finney,  reciting  his  testimony  upon  a 
certain  point  In  effect  that  said  witness 
swore  that  appellant  after  his  arrest  and 
after  he  was  tamed  over  to  Finney  for  safe- 
testing,  got  away  from  him  and  endeavored 
to  escape,  and  was  captured  by  some  other 
party.  Both  his  flight  and  the  leaving  of 
some  $85.  which  the  officer  had  obtained 
from  him,  was  urged  against  him.  After  the 
trial  and  conviction  appellant  procured  a 
statement  from  this  witness  that  hia  evi- 
dence was  different  from  that  Insisted  on  by 
the  state.  It  seems  that  this  witnoss'  tes- 
timony was  subsequently  procured  by  the 
state,  and  made  a  part  of  the  state's  contest 
of  the  motion.  It  shows  that  the  witness 
says  be  testlfled  that  when  said  Johnson  was 
tnmed  over  to  blm  when  arrested  that  he 
(Johnson)  got  loose  from  blm;  that  one  J.  P. 
Fay  ran  into  witness,  and  aided  defendant 
In  getting  loose;  that  witness  did  not  know 
who  caught  him,  etc.  The  affidavit  further 
discloses  that  Thos.  P.  Steger,  Esq.,  one  of 
the  attorneys  for  defendant,  was  also  the 
attorney  for  Fay  In  the  case  against  him 
for  aiding  In  said  escape,  and  that  said 
witness  was  examined  in  said  case,  and  Ste- 
ger knew  exactly  what  bis  testimony  was. 
Appellant  insists  there  Is  a  great  deal  of  dif- 
ference l>etween  the  version  given  by  the  dis- 
trict attorney  in  bis  speech  and  the  testimony 
of  the  witness  as  appears  In  his  affidavit. 
We  fall  to  discover  any  essential  difference. 
The  main  fact  appears  both  In  the  witness* 
testimony  and  In  his  affidavit,  to  wit,  the 
escape  or  attempted  escape  of  Johnson  after 
he  was  arrested.  How  he  got  away  Is  im- 
material. But  If  there  was  any  dispute  as  to 
the  witness'  testimony  on  the  trial,  appel- 
lantfa  counsel,  who  was  present  and  heard 
bis  testimony,  should  have  promptly  except- 
ed to  the  state's  version  of  It  during  the 
argument  of  the  district  attorney.  Evidently 
they  must  have  conceded,  by  their  silence, 
that  the  testimony  was  substantially  as  In- 
sisted by  the  district  attorney.  It  does  not 
occnr  to  na  that  there  Is  anything  In  this 
assignment  Without  this  testimony  the 
state's  evidence  made  a  strong  case  agnlnst 
appellant  of  theft  from  the  person.  The  offi- 
cers saw  appellant  In  the  very  act  of  running 
his  hands  into  the  pockets  of  prosecutor. 
Immediately  afterwards  prosecutor  discover- 
ed the  loss  of  his  money,  and  appellant  was 
caught  In  the  car  near  by  with  money  an- 
swering the  description  of  that  lost  by  prose- 
cutor strangely  In  his  bands.  The  matter 
stated  In  this  bill  Is  the  only  error  assigned. 
We  hold  that  the  action  of  the  court  was 
proper. 

The  Judgment  is  affirmed. 


TATLOR  V.  8TATB.* 

(Court  of  Crimiaal  Appeals  of  Texas.  March 
4,  1903.) 

GATTLB  THEPT-STOLBN  PROPBRTT— TOLUN- 
TARY  RETURN— OWNERSHrP—BVIDBNCB  OF 
POSSESSION  —  ABSENCE  OP  C0N8BNT  —  IN- 
STRUCTION S— RECENT  POSSESSION. 

1.  In  a  prosecution  tor  cattle  tbeft  evidence 
beld  insufllcient  to  raise  the  issue  ot  voluntary 
return  of  stolen  property. 

2.  In  a  prosecutioQ  for  cattle  theft,  evidence 
that  F.  bad  control,  care,  aud  management  of 
the  cattle  was  sulHcient  to  sustain  an  allega- 
tion in  the  indictment  that  he  was  the  owner 
thereof. 

S.Tbe  fact  that  snch  cattle  had  wandered 
from  F.'s  pasture  into  an  adjoining  pasture 
was  not  material  on  the  iasoe  of  control  or  own- 
ership. 

4.  WherC;  in  a  prosecntiou  for  cattle  theft 
the  person  in  possession,  charged  to  be  the  own- 
er at  the  time  of  the  theft,  died  prior  to  the 
trial,  evidence  that  on  the  night  of  the  alleged 
theft  such  person  immediately  puraned  and  fol- 
lowed the  cattle  to  a  town,  and  there  secured 
oQioers  and  followed  on  until  he  found  defend- 
ant, and  thereafter  claimed  the  cattle  as  his 
property  and  took  them  away,  was  sufficient 
to  show  want  of  consent  to  the  taking  of  the 
cattle. 

5.  Where,  in  a  prosecution  for  cattle  theft 
defendant  had  been  in  possession  of  the  cattle 
as  a  hired  man.  and  had  driven  them  some  12 
or  IS  miles  before  his  arrest,  the  fact  that  be 
was  not  in  possession  at  the  time  he  made  a 
statement  to  the  officers  that  he  had  been  mere- 
ly hired  to  drive  the  cattle  did  not  reader  a 
cnarge  on  recent  pnasesslon  of  stolen  pn^rty 
inapplicable. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; W.  Polndexter,  Judge. 

Rather  Taylor  was  convicted  af  cattle 
theft,  and  he  appeals.  Affirmed. 

D.  W.  Odell,  F.  E.  Johnson,  and  S.  P.  Will- 
son,  for  appellant  Mason  Cleveland,  Co. 
Atty..  and  Howard  Uartlit  Aast  Atty.  Gen.. 

for  the  State 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  cattle  theft,  and  bis  punishment  ftssess- 
ed  at  confinement  In  the  penitentiary  for  a 
term  of  two  years. 

The  evidence  discloses  that  two— perhaps 
three—parties,  on  the  night  of  the  28tfa  of 
August  1901,  took  five  head  of  cattle  from 
what  Is  called  the  "Francis  Fastore,"  several 
miles  southwest  of  the  town  of  Olebnme. 
Appellant  and  two  other  parties  were  sus- 
pected of  the  crime.  The  citizens  in  the  Im- 
mediate neighborhood  made  pursuit,  passing 
through  Cleburne,  where  they  enlisted  a  cou- 
ple of  officers,  going  north  of  tbe  town  some 
ten  miles,  to  a  camp  where  a  amall  herd  of 
cattle  was  being  held,  reaching  that  point 
about  sunrise.  Appellant  had  been  assisting 
the  party  in  charge  of  tbls  herd  of  cattle  in 
gathering  and  driving  them  to  the  point 
where  they  were  in  camp;  had  left  them  the 
night  before,  and  retnmed  to  the  neighbor* 
hood  where  the  five  head  of  cattle  were  tak- 
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cn.  npon  reacblng  the  camp,  the  officers  and 
the  crowd  took  appellant  and  Tindex  Haynes 
Id  charge.  En  route  from  the  cattle  camp 
to  Cleburne,  some  tour  or  Are  ndles  north  of 
Cleburne,  appellant  suddenly  stopped  hla 
horse,  and  aald  to  those  In  charge  of  him: 
"  'There  Is  no  use  lying  about  It  any  farther. 
Let's  go  back  and  get  the  cattle.*  He  said  he 
was  sorry  that  he  bad  had  anything  to  do 
with  It,  that  a  man  had  hired  them  to  help  talm 
drive  the  cattle,  and  that  he  would  go  back 
and  show  ns  where  the  cattle  were  or  where 
he  had  left  them."  This  statement  was  made 
to  the  officers  who  had  hfm  In  charge.  In 
this  crowd,  besides  the  officers,  was  Officer 
Pollard's  brother,  Onan  Pollard,  Haynes,  Fer- 
gurson,  and  Stephens.  This  officer  further 
testified:  "I  told  Fergurson  and  the  other 
parties  what  Taylor  had  said,  and  we  started 
to  go  back  and  get  the  cattle  with  him.  We 
then  decided  to  first  come  on  to  Clebume,  as 
our  horses  were  tired,  before  we  went  after 
the  cattle.  We  then  went  back— that  Is, 
Rather  Taylor,  Neal  Fergurson.  and  my  depu- 
ty Sam  Bamsey— and  Bather  Taylor  took  us 
to  where  the  cattle  were,  about  tdx  or  eight 
miles  north  ot  Glebume,  about  two  miles 
east  of  the  Ft  Worth  road,  When  we  got 
near  the  cattle,  be  said.  There  are  the  cattle.' 
Fergurson  and  Sam  Ramsey  drove  the  cattle 
batik  to  Clebume.  Defendant  did  not  help, 
because  I  had  him  In  the  buggy  with  me." 
Fergurson,  who  Is  bete  spoken  of,  was  the 
alleged  owner  of  the  cattle;  and  the  evidence 
shows  that  subsequent  to  tbe  transaction, 
and  before  tbe  trial,  Fergurson  died.  The 
testimony  Is  not  as  clear  as  it  might  possibly 
be  as  to  whether  there  were  two  or  three 
parties  In  cbarge  of  the  alleged  stolen  cattle. 
This  fact  is  mentioned  on  account  of  the 
statement  of  appellant  that  the  connectloD 
of  himself  and  Haynes  with  the  cattle  was 
by  reason  of  the  fact  that  a  certain  party  had 
hired  them. 

.  Appellant  contmds  the  evidence  raises  the 
Issue  of  voluntary  return  of  stolen  property, 
and  cites  several  cases  In  support  thereof. 
We  have  glvoi  the  testimony  In  regard  to 
this  supposed  phase  of  the  record  close  scruti- 
ny. We  do  not  beUeve  the  facts  suggested 
this  issue.  Appellant,  if  he  took  the  cattle, 
had  driven  them  12  or  13  mllesi  and  had  se- 
creted them,  and,  being  taken  In  cbarge  by 
the  officers,  so  far  as  the  record  Is  ctmcemed, 
failed  to  disclose  hte  connection  with  them 
until  they  had  traveled  4,  S,  or  6  miles  in  the 
direction  of  the  county  Jail  in  charge  of  the 
officers,  and  after  having  passed  where  the 
cattle  were,  leaving  them  several  miles  In  the 
rear  and  to  one  side  of  the  road.  Under  the 
rule  laid  down  In  Elklns'  Case,  36  Tex.  Cr. 
R.  206,  32  S.  W.  1046,  this  evidence  does  not 
show  a  voluntary  return.  "Where  the  proof 
shows  that  the  accused  had  been  detected  In 
the  theft,  and  the  property  discovered  In  his 
possession.  It  Is  too  late  to  make  a  voluntary 
return.  •  •  •  We  do  not  intend  to  be  un- 
derstood as  holding  that  In  the  voluntary  re- 


tom  of  property  the  thief  may  not  be  actuat- 
ed by  penitence  and  fear  of  punishment  In 
order  to  avail  himself  of  the  lighter  punish- 
ment; but  bis  act  of  return  must  be  volun- 
tary, and  this  must  be  exercised,  as  stated, 
before  he  is  detected  as  a  thief  and  In  pos- 
sesion of  the  property.  The  proof  must 
show  that  he  was  aware  of  the  detection  in 
order  to  deprive  him  of  the  milder  punish- 
ment under  a  voluntary  return."  While  the 
facts  here  do  not  show,  at  the  time  of  his  ar- 
rest, that  he  was  in  possession  of  the  prop- 
erty, it  dearly  shows  bis  detectten,  that  be 
had  had  possession  of  the  property,  and  had 
secreted  it;  and  this,  in  legal  contemplation, 
was  stilt  in  Ms  possession.  He  had  not  aban- 
doned the  possession,  but  luid  secreted  the 
property,  and  it  was  only  when  be  was  en 
route  to  the  county  site  In  charge  of  the  offi- 
cers that  be  determined  to  Inform  them  and 
owners  of  the  cattle  as  to  their  whereabouts. 
See,  also,  Stepp  v.  State,  31  Tex.  Cr.  R.  349, 
20  S.  W.  753.  The  Elklns  Case,  to  reconcile 
the  conflicts  In  previous  decisions,  lays  down 
the  rules  above  enunciated. 

It  Is  further  contended  the  verdict  of  the 
Jury  Is  contrary  to  the  evidence,  in  that  the 
ownership  of  the  cattle  was  not  established 
as  alleged  In  the  indictment,  and  the  want  olf 
consent  of  the  owner  was  not  shown.  The 
ownership  was  alleged  in  N.  S.  Fergurson, 
who  was  dead  at  time  of  trial.  The  evidence 
shows  that  one  of  the  head  of  cattle  taken 
from  Fergurson  belonged  to  the  son  of  N.  S. 
Fergurson,  to  wit.  Arch  Fei^rson,  and  the 
other  one  was  owned  by  N.  S,  and  Arch  Fer- 
gurson. Arch  Fergurson  was  not  living  In 
Johnson  county  at  the  time  the  cattle  were 
taken,  but  was  living  In  Dlckoia  county,  and 
bad  been  for  several  months.  N.  S.  Fergur- 
son had  charge  of  the  cattle  In  Johnson  coun- 
ty at  the  time  they  were  taken.  The  evi- 
dence further  shows  these  two  bead  of  cat- 
tle alleged  to  belcmg  to  Fergurson  had  wan- 
dered from  Fwgurson's  pasture  into  an  ad- 
joining pasture.  Appellant  contends,  under 
the  facts  stated,  that  N.  S.  Fergurson  was 
not  the  owner.  There  Is  no  question  that  N. 
S.  Fergurson  was  in  charge  of  the  cattle,  and 
the  fact  that  they  escaped  into  an  adjoining 
pasture  did  not  relieve  that  possession.  He 
had  control,  care,  and  management  of  the 
cattle,  which  made  him,  under  the  statute. 
In  80  far  as  the  allegations  In  the  indictment 
for  theft  is  concerned,  the  owner.  Littleton 
V.  State,  20  Tex.  App.  168.  Cattle  cannot  of 
themselves  stray  from  the  possession  of  one 
person  Into  the  possession  of  another,  and 
thus  change  ownership  in  themselves.  Alford 
V.  State,  31  Tex.  Cr.  R.  290,  20  S.  W.  553. 
On  account  of  the  death  of  Fergurson,  the 
state  had  to  rely  upon  cIrcumRtances  to  prove 
bis  want  of  consent.  These  were  shown  by 
the  fact  that  on  the  night  of  the  alleged  theft, 
wlilch  occurred  about  11  o'clock,  Fergurson 
immediately  went  In  pursuit,  followed  them 
up  to  the  town  of  Clebume,  secured  the  offi- 
cera,  and  followed  on  until  he  found  defend- 
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ant  and  Hayues  at  the  cattle  camp  of  Pate, 
arrested  them  and  started  back  to  Cleburne, 
claimed  the  property,  and  took  tbe  cattle 
away.  This  character  of  evidence,  under  the 
circumstances,  was  permissible,  and  sufflcient 
to  show  hlB  want  of  consent.  Guln  t.  State 
iTex.  Cr.  App.)  50  S.  W.  350;  Hosklns  T. 
State  (Tex.  Cr.  App.)  43  S.  W.  1003;  Brooks 
v.  State  (Tex.  Cr.  App.)  31  S.  W.  410;  Brown 
T.  State  (Tex.  Cr.  App.)  28  S.  W.  536. 

It  is  also  contended  tbe  court  was  In  error 
in  charging  the  law  applicable  to  recent  pos- 
session of  stolen  property;  tbe  theory  being 
that  at  the  time  be  gave  bis  explanation,  to 
wit,  that  he  was  a  hired  hand,  be  was  not  In 
possession  of  tbe  cattle,  and  therefore  a 
charge  with  regard  to  tbe  explanation  was 
not  autboiized.  We  do  not  understand  this 
contention  to  be  tbe  law.  Speaking  of  this 
in  Eastland  v.  State,  59  S.  W.  267,  1  Tex.  Ot 
Sep.  110,  tbe  court  said:  "The  statement  In 
regard  to  the  possession  Is  equally  admissible, 
whether  made  where  tbe  party  is  In  actual 
possession  or  after  parting  with  possession. 
This  question  has  been  frequently  decided 
by  tbe  courts,  and  we  deem  It  unnecessary  to 
go  into  an  elaboration  of  It.  •  ♦  •  The 
explanation  In  regard  to  possession  of  proper- 
ty recently  stolen  can  only  apply  where  the 
party  is  either  in  possession  at  the  time  of 
making  tbe  statement  or  has  been  in  posses- 
sion. The  explanation  of  such  possession 
cannot  o<K!ttr  when  tbe  party  has  not  been  In 
possession,  nor  when  made  prior  to  posses- 
sion. An  account  of  possession  of  property 
necessarily  carries  with  It  the  fact  of  pos- 
session." This  authority  is  directly  In  point 
Appellant  had  been  in  possession  of  the  cat- 
tle as  a  hired  band,  and  bad  driven  them 
some  12  or  13  miles;  and  this  was  his  state- 
ment  of  bis  connection  with  them,  and  upon 
this  songbt  relief  from  punishment. 

It  Is  also  contended  that  the  court's  charge 
Is  wrong  in  regard  to  the  question  of  appel- 
lant being  a  hired  hand.  We  do  not  think  so. 
This  phase  of  tbe  testimony  was  given  in  al- 
most every  conceivable  form  that  would  re- 
dound to  the  benefit  of  accused.  In  the  sixth 
paragraph  of  the  charge,  tbe  jury  were  told 
to  acquit  if  they  believed  appellant's  connec- 
tion with  the  cattle  transaction  was  inno- 
cent, and  In  the  capacity  of  a  hired  hand  to 
drive  said  cattle;  and,  if  that  was  true,  be 
would  not  be  a  principal  in  the  .transaction. 
In  the  seventh  paragraph  they  were  Instruct- 
ed, if  defendant  was  not  present  at  the  time 
the  cattle  were  taken,  but  was  subsequently 
hired  by  the  person  or  persons  who  did  take 
the  cattle  to  assist  tbeui  in  driving  the  same 
in  tbe  capacity  of  a  hired  hand,  they  should 
acqnlt.  In  tbe  tenth  [>aragraph  of  the  charge 
they  were  fully  Instructed  with  reference  to 
tbe  explanation  given  by  himself  of  bis  pos- 
session of  tbe  property.  So  we  do  not  under- 
stand bow  this  charge  could  have  Injured  him 
In  any  way;  in  fact,  it  was  emphasized  by 
tbe  trial  court  not  only  directly  Instructing 
them,  If  be  was  a  hired  band,  or  If  the  Jury 


believed  he  was  a  hired  hand,  or  If  they  bad 
a  doubt  upon  the  question,  to  acquit  him,  but 
giving  It  also  in  regard  to  his  explanation, 
thus  emphasizing  it  in  every  way  that  could 
be  done.  We  believe  appellant  has  been  ac- 
corded a  fair  trial.  The  issues  of  his  case 
have  been  appropriately  submitted  by  the 
charge  of  the  court,  and  the  evid^ce  Is  suffi- 
cient to  support  tbe  conviction. 
Tbe  Judgment  Is  affirmed. 


WOODS  T.  STATE. 
(Court  of  Criminal  Appeals  ot  Texas.  May  20, 

1903.) 

INTOXICATING  LIQUORS— LOCAL  OPTION  LAW 
—  VIOLATION  —  PROSECUTION  —  INFORMA- 
TION—SUFFICIENCY  —  BVIDBNCE  —  ADMISSI- 
BILITY—OMISSIONS  IN  CHARQE— REPEAL  OP 
LAW— EFFECT. 

1.  The  fact  that  Bubsequent  to  a  local  option 
election  the  boundaries  of  the  precinct  were 
changed,  and  a  part  of  it  cut  off  and  placed 
in  another  precinct  by  the  commissioners'  court, 
did  not  make  It  neceesary,  In  a  Bubsegueut  In- 
formation for  violation  of  the  local  option  taw, 
to  set  out  the  boundaries  of  the  precinct  as 
changed;  tbe  change  having  no  effect  on  the 
local  option  law  in  the  territory  cut  off. 

2.  Tbe  clause  In  an  Information  for  violation  « 
of  the  local  option  law,  charging  the  offense  to 
have  been  committed  in  "justice  precinct  No.  3, 
as  it  existed  on  and  prior  to  Febroary  17,  1900,'* 
did  not  Invalidate  the  information. 

3.  In  a  prosecution  for  misdemeanor,  omis- 
sions in  the  charge  ot  tbe  court  mnst  be  cured 
hj  a  special  written  charge  requested  at  the 
time,  or  the  omission  cannot  be  available  on 
appeal;  and  Code  Cr.  Proc.  1895,  art.  723,  has 
not  changed  this  rule. 

On  Motion  for  Behearing. 

4.  In  a  prosecution  for  a  violation  of  the  local 
option  law  a  witness  testified  that  he  went  to 
the  office  of  defendant  and  gave  him  a  dollar 
to  send  to  a  certain  town  for  whisky,  and  that 
about  20  minutes  later  be  was  called  to  defend- 
ant's office,  where  the  whisky  was  waiting  for 
him.  It  appeared  that  tbe  distance  from  tBe 
office  to  the  town  was  a  mile  and  a  half.  Held 
proper  to  permit  the  witness  to  be  asked  wheth- 
er, in  his  opinion,  the  party  who  called  him  bad 
had  time  to  go  to  ttie  town  and  get  the  whisky; 
it  appearing  that  he  had  traveled  the  route  him- 
self. 

5.  The  statute  expressly  provides  that  prose- 
cutions may  be  maintained  for  a  violation  of  ths 
local  option  law  after  the  reiwal  of  the  law  in 
the  territory. 

Appeal  Cram  Hamilton  Count;  Court;  J.  0. 
Main,  Judge. 

T.  J.  Woods  was  convicted  of  a  violation  of 
the  local  option  law,  and  appeals.  Affirmed. 

Eldsou  &  Eldson,  for  appellant.  Howard 
Martin,  Asat  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days' 
confinement  in  the  county  Jail. 

The  charging  part  of  the  information  Is  as 
follows:  "That  heretofore,  to  wit,  on  or 
about  the  1st  day  of  February,  A.  D.  1902,  In 
tbe  said  county  of  Hamilton  and  state  of 
Texas,  and  in  a  subdivision  of  said  county 
and  state,  to  wit.  Justice  precinct  No.  3,  as  it 
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oxisted  on  and  prior  to  February  IT,  1900,  cue 
T.  J.  Woods,  late  of  said  county  and  state, 
■with  force  and  arms,  did  then  and  tb»e  un- 
lawfully aell  to  S.  M.  Coach  Intoxicating  liq- 
uor after  an  election  bad  been  held  by  the 
qualified  voters  of  aald  anbdlrlBlon  of  said 
county  and  state  In  accOTdanee  with  law  to 
detoiulne  wbettaer  or  not  the  aale  of  Inttal- 
catli^  liquor  should  be  ptohlbited  In  said  sub- 
division In  said  county  and  state,  and  such 
election  had  resulted  In  favor  of  prohibition 
in  said  subdivision  of  said  county  and  state, 
and  the  oommlsslonera'  court  of  said  county 
and  state  had  duly  made,  passed,  and  entered 
Its  order  declaring  the  result  of  said  election, 
and  absolutely  prohibiting  the  sale  of  intoxi- 
cating liquors  within  said  subdivision  of  said 
county  and  state  as  required  by  law,  and  had 
cansed  said  order  to  be  published  In  tbe  man- 
ner and  form  and  for  the  length  of  time  re- 
quired by  law,"  etc. 

It  appeara  tiiat  the  local  option  election 
was  held  tos  Justice  precinct  No.  S.  Subse- 
quent to  this  election  the  bonndarles  of  pre- 
cinct No.  3  were  changed, -and  a  part  of  said 
precinct  was  cut  off  and  placed  In  another 
precinct  by  the  commissioners*  court.  Under 
these  circumstances  appdlnnt  Insists  that,  in 
order  to  constitute  a  valid  Information,  it  Is 
necessary  to  set  out  the  metes  and  boundaries 
of  justice  precinct  No.  3  as  changed  by  the 
commlssionen^  court  There  Is  no  statute  or 
constitutional  power  granted  the  commission- 
ers' court  to  abrogate  any  part  of  the  local 
option  law.  When  the  local  option  law  has 
been  adopted  Id  a  political  subdivision  oC  a 
county,  it  continues  In  said  territory  until  the 
qualified  voters  thereof  shall,  by  an  election 
held  at  the  proper  time  and  place,  abrogate 
aald  law  by  their  votes.  The  mere  fact  that 
the  commissioners'  court  cuts  off  a  portion  of 
a  -Justice  precinct  and  places  It  In  another 
precinct  has  no  effect  upon  the  local  option 
law  In  that  territory.  This  being  true,  it  fol- 
lows that  It  Is  not  necessary  for  the  informa- 
Haa  to  set  out  the  boundaries  of  a  justice  pre- 
cinct The  clause  in  the  indictment,  "Justice 
precinct  No.  3.  as  It  «dsted  on  and  prior  to 
February  17,  IfXX),"  does  not  In  any  way  In- 
validate the  information.  Nor  Is  It  neces- 
sary that  such  clause  should  be  In  the  Infor- 
mation, and  the  Information  Is  sufficient 
when  It  simply  alleges,  "In  Justice  precinct 
No.  3,"  without  the  latter  clause. 

The  seventeenth  ground  of  appellant's  mo- 
tion for  now  trial  is:  "The  court  erred  In 
omittiiip  and  falling  in  its  charge  to  the  Jury 
to  limit  the  testimony  of  Jolin  Tipple,  a  wit- 
ness for  the  state,  to  the  Intent  of  defendant 
and  to  the  system  of  doing  business  by  de- 
fendant. If  any,  which  testimony  of  Tipple  la 
M't  out  in  full  In  hill  of  exceptions,"  etc. 
This  being  a  miRderaeanor  case,  omissions  In 
the  charge  of  the  court  must  be  cured  at  the 
time  by  a  special  written  charge  requested 
by  appellant  Tils  failure  to  make  such  re- 
quest, even  thoiifrh  the  omipsloii  in  t'  "  pt>arge 
be  erroneous,  will  not  authortee  this  rntirt  to 


reverse  the  case.  However,  appellants  coun- 
sel In  argument  before  this  court  insists  that 
article  723,  Code  Gr.  Proc.  18KS,  has  (dun- 
ged the  rule  with  reference  to  misdemeanors. 
We  have  carefully  examined  this  question, 
and  In  our  opinion  said  article  merely  extends 
the  time  of  «Kc^tion  to  the  chaise  of  ttie 
court,  but  In  no  way  cures  tbe  failure  of  de- 
feudant  In  misdemeanors  to  tender  special 
charges  to  the  court  at  the  time  of  the  trial. 
Since  the  adoption  of  article  728  this  ques- 
tion has  been  before  this  court  several  times* 
and  In  each  Instance  we  bave  beld  that  tbe 
old  line  Of  authorities  on  the  question  of 
charge  In  mtsd^eanor  cases  still  applied. 
Ramsey  v.  State,  W  8.  W.  X87,  8  Tex.  Ct 
Itc^.  359;  Gamer  v.  State  (Tex.  Cr.  App.)  70 
S.  W.  213;  Bush  v.  State  (Tex.  Or.  App.)  70 
S.  W.  650.  For  authorities  under  the  old  ar- 
ticle, see  White's  Ann.  Code  Cr.  Proc.  art 
719,  I  818,  subd.  6.  The  charge  of  the  conrt 
Is  correct  In  other  respects.  We  do  not  deem 
it  necessary  to  review  appdianfs  various  as- 
signments of  error,  as  they  present  no  re- 
versible error. 
The  Judgment  Is  aflBrmed. 

On  Motion  for  RehearlnjE. 

(June  IT,  1008.) 

The  Judgment  was  aflSrmed  at  a  prevlinw 
day,  and  now  comes  before  na  on  motion  for 
rehearing.  Appellant  in  his  motion  for  re- 
hearing insists  that  the  record  shows  the 
lower  court  erred  in  permitting  the  testimony 
of  John  Tipple.  It  appears  by  the  eighteenth 
bin  of  exertions,  presenting  ^Is  matter,  that 
John  Tipple  testified  that  In  January.  1902, 
he  went  to  the  office  of  defendant  And  gave 
defendant  a  dollar  to  send  to  PatlTIOTlIIe  for 
a  quart  of  whisky  for  blm;  that  Immediately 
after  he  gave  defendant  the  dollar  be  went 
out  of  his  office,  across  the  street,  a  distance 
of  about  80  feet,  to  a  restuurant,  and  bought 
a  piece  of  tobacco,  and  started  boroe,  and  as 
he  was  crossing  the  street  be  was  motioned 
by  witness  Zack  Medford,  who  was  standing 
in  the  side  door  of  the  bottling  works,  and 
witness  went  to  him,  and  Medford  told  wit- 
ness his  whisky  had  come,  and  pointed  It  out 
to  him,  setting  on  a  box  in  tlie  bottling  works, 
which  was  di^fendant'a  place  of  buslne.-s: 
that  the  distance  from  tbe  office  of  defendant 
to  the  saloon  at  Patlllovllle  was  a  mile  ami 
a  half;  that  It  was  not  exceeding  20  or  .10 
minutes  from  the  time  be  gave  dollar  to  de- 
fendant until  the  time  be  saw  Medford  mo- 
tion to  him.  Thereupon  the  county  attorney 
asked  witoess  whet><er  or  not  In  his  opinion, 
Medford  had  bad  time,  from  the  time  be 
(witness)  left  the  dollar  with  defendant  until 
the  time  Medford  motionM  to  htm.  to  go  to 
and  retiun  from  the  saloon  at  Patlllovllle. 
where  the  saloon  was,  in  Bratfa  county,  and 
get  a  quart  of  wblaky;  to  which  appellanfs 
counsel  objected  because  It  called  for  tbe 
opinion  and  conehislon  of  the  witness;  tlmt 
tlie  witness  could  state  faeig^ond  let  the  Jury 
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(iecide  whether  or  not  Medford  had  time,  dur- 
ing the  interval  meutloned.  to  go  to  and  re- 
turn from  PatlUoville.  The  court  overruled 
all  of  the  objections,  and  the  witness  testi- 
fied that  Medford  did  not  hare  time  to  go  to 
PatilloTlUe,  In  Erath  county,  a  mile  and  a 
half,  and  return  with  the  whisky.  The  court 
appends  the  following  explanation  to  the  bill: 
"Before  the  witness  gave  his  opinion  on  the 
matter,  he  had  stated  his  familiarity  with  the 
ronte,  the  nature  of  the  road,  etc.,  from  hav- 
ing traveled  It  himself."  We  think  this  tes- 
timony was  clearly  admissible.  While  to  a 
certain  extent  It  Is  the  opinion  of  the  wit- 
ness, still,  where  s  witness  has  traveled  a 
route,  he  can  give  his  opinion  as  to  how  long 
ft  wonld  take  to  travel  that  distance.  The 
anthoritles  cited  by  appellant  on  this  propo- 
sition are  not  in  point. 

Appellant's  only  other  insistence  Is  that 
this  court  erred  In  holding  that  the  court  be- 
low did  not  err  in  refusing  to  charge  the  Jury 
to  acquit  appellant  because  the  evidence 
showed  that  the  local  option  law  was  repeal- 
ed prior  to  the  filing  of  tbe  complaint  and  in- 
formation. In  this  there  was  no  error,  since 
the  statute  expressly  says  that  prosecutions 
for  a  violation  of  tbe  local  option  law  can  be 
maintained  after  tbe  repeal  of  tbe  local  op- 
tion law  In  sQcfa  territory. 

Tlie  motion  tor  rehearing  Is  overruled. 


SANGER  T.  JESSE  FRENCH  PIANO  & 
OUUAN  CO.» 

(Coort  of  GItQ  Appeals  of  Texas.   May  30, 

1903.) 

CONDITIONAL  SALES— FAILURB  TO  RBCORI>- 
BONA  FIDE  PURCHASER. 

1.  Plaintiff  .sold  a  piano  to  M.  on  condition 
that  title  shoold  not  pass  till  all  the  payments 
were  made,  but  did  not  place  the  contract  of 
snle  on  record.  M.  mortgaged  the  piano,  and 
tberenpon  sold  it  to  defendant,  wbo  paid  her 
part  cash,  and  credited  the  balance  on  a  debt 
duft.  Afterwards  tbe  piano  was  sold  under  fore- 
closure, and  defendant  purchased  it  at  this  sale, 
pa.ving  therefor  a  sum  which,  together  with  the 
prcvions  cash  payment,  exceeded  the  value  of 
thp  piano.  Neither  the  mortgagee  nor  defend- 
ant had  notice  of  plaintiff's  claim  of  title  to  the 
piaoo^  Held  that,  under  these  facts,  defendant 
wa<<  8  bona  fide  pnrchatier  of  tbe  piano,  and 
entitled  to  protection  as  saeh. 

Appeal  from  Dallas  Coonty  Court;  Bd.  8. 
Lauderdale,  Jndge. 

Action  by  the  Jesse  French  Piano  &  Organ 
Company  against  Alex  Sanger.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

This  ndt  was  Instituted  in  the  county  court 
of  Dallas  county  on  the  IGth  day  of  Febru- 
ary, 1S97.  by  the  appellee,  to  recover  of  the 
appellant  the  value  of  one  Starr  piano,  alleg- 
ed to  Have  been  of  the  value  of  f^OQi.  Ap- 
pellant, by  his  first  amended  answer,  filed 
on  the  16th  day  of  December,  1900,  claimed 
(1)  to  be  a  purchaser  of  said  piano  for  a 
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valuable  consideration  from  a  Mrs.  Meyer,  to 
whom  appellee  had  nold  tbe  siime,  and  that 
he  made  such  purchase  without  notice  of 
any  character  of  the  lien  of  the  nppellf^:  anfl 
(2)  to  have  purchased  the  said  piano  at  a  siile 
of  the  same  by  the  sberlBf  of  Dullas  county 
under  an  order  of  sale  issued  upon  a  Jui^g- 
ment  foreclosing  a  mortwige  lien  on  fi:iid 
piano,  which  mortgage  lien  was  a  valid  sub- 
sisting lien,  and  as  against  which  appellee 
could  not  have  enforced  its  lien,  for  the 
reason  that  such  mortgage  Hen  was  given 
for  a  valuable  consideration  to  the  mortga- 
gee, wbo  took  the  same  without  notice  of 
any  character  of  the  lien  claimed  by  the 
appellee.  On  December  16,  1002.  a  jviry  hav- 
ing been  waived,  the  matters  In  Issue  wore 
submitted  to  the  court  upon  an  ngrepd  state- 
ment of  facts,  and  the  court  rendfred  judg- 
ment In  favor  of  the  app"llee  In  tbe  sum 
of  flOO.  A  motion  for  new  trial  having 
been  overruled,  appellant  has  perfected  bis 
appeal  to  this  court 

Victor  N.  Hexter,  for  appellant  U.  B*. 
Short,  for  appellee. 

BOOKHOUT,  J.  (after  stating  tbe  facts). 
On  December  17,  1894,  the  Jesse  French  Pi- 
ano &  Organ  Company  sold  to  Fannie  E.  Mey- 
er, in  tbe  st-ite  of  Arkansas,  whore  she  whs 
then  residing,  one  Starr  piano,  for  which  she 
agreed  to  pay  $350.  She  paid  JIO  In  cash, 
and  executed  34  notes,  for  $10  each,  payable 
to  that  company  monthly  at  Pine  Bluff.  Ark. 
By  contract  between  the  parties,  the  title  to 
the  piano  was  to  remain  In  the  company  until 
the  notes  were  paid.  Some  time  thereafter 
Fannie  R  Meyer  removed  to  Dallas,  Tex., 
taking  the  piano  with  her.  In  March,  18!)6, 
she  borrowed  from  defendant  Sanger  $25, 
and  again  in  May  she  borrowed  $50  from 
him.  In  August,  1806,  Sanger  purchased  the 
piano  from  her  for  $175,  paying  $100  cash, 
and  $75  by  canceling  the  debt  he  held  against 
her  for  borrowed  money.  At  the  time  of 
his  purchase  the  notes  executed  to  plaintiff 
for  the  piano  had  not  been  paid,  nor  bad 
the  Jesse  French  Piano  &  Organ  Company 
flled  its  notes  and  contract  In  the  office  of 
the  county  clerk  of  Dallas  county.  Sanger 
had  no  notice,  actual  or  constructive,  of 
plaintiff's  claim  to  the  piano  nt  the  time 
he  purchased  it  We  held  on  tbe  former 
appeal  of  Ibis  case  that  the  contract,  being 
valid  In  Arkansas,  whore  made  and  to  l»e 
performed,  would  be  enforced  In  this  stnte, 
although  not  recorded  bore  ns  required  by 
article  3327.  Rev.  St:  1805.  unless  the  In- 
terests of  third  parties,  acquired  without  no- 
tice, would  t>e  prcjuillced  by  so  doing.  52  S. 
W.  621.  W-o  further  held  that  Pnnsor  was 
not  entitled  to  protection  as  a  free  l-fuith  pur- 
chaser, for  that  bp  paid  part  of  tbe  purcl'.ase 
money  by  canceling  a  pre-eilsting  debt,  and 
that  he  was  only  such  to  the  amount  of  $100 
cash  paid  at  the  time  of  his  purcha.ie.  Tbe 
Inst  question  dfcldcd  was  not  raised  in  tbe 
briefs  of  tbe  parties  on  the  former  appeaL 
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On  thl0  appeal  the  anestlon  la  sharply  pre- 
B  en  ted,  and  It  la  contended  that  Sanger 
ahonld  he  held  a  good-faith  purchaser.  Up- 
on a  more  careful  and  extended  examination 
of  the  antboritlea,  we  are  of  the  opinion 
that  our  former  holding  was  Incorrect  It 
mnj  be  stated  generally,  if  a  ralld  aecorlty, 
such  as  a  mortgage  or  Judgment  lien.  Is  sur- 
rendered, or  In  addition  to  a  precedent  deht 
a  new  consideration  la  advanced,  or  new  lia- 
bilities are  Incnrred,  the  purchase  will  he 
hona  fide.  2  Pomeroy'a  Bq.  §S  747,  748; 
McKamey  T.  Thorp,  61  Tex.  64S;  DI<^er8on 
T.  Tillinghast,  4  Paige.  221,  25  Am.  X>ec.  628; 
I«Te  T.  Taylor,  26  Mlas.  574;  Padgett  t. 
Lawrraice.  10  Paige,  179.  40  Am.  Dec.  232.  It 
is  held  that  the  consideration  paid  need  not 
he  adequate.  Wilson  t.  Denton,  82  T«c.  531, 
18  8.  W.  62a  27  Am.  St  Rep.  906;  Johnson 
T.  Newman,  43  Tex.  612.  It  must  not  how- 
ever, be  grossly  Inadequate.  Nlchols-Steuart 
T.  Crosby.  87  Tex.  443,  29  S.  W.  380.  In 
this  case  the  piano  was  worth  9200.  Sanger 
bought  it  for  |175,  paying  $100  in  cash  and 
¥75  In  a  pre-existing  debt  Under  tiie  facta 
as  shown  in  the  agreed  statement,  he  was 
an  innocent  purchaser,  and  Is  entitled  to  pro- 
tection as  such. 

In  addition  to  the  fiicts  shown  on  the  for- 
mer appeal,  the  following  facts  are  now  made 
to  appear:  On  February  8,  1896,  Fannie 
Meyer  borrowed  $150  from  F.  D.  Bradley, 
and  executed  to  him  her  promissory  note 
therefor,  to  mature  June  1,  1896.  As  secu- 
rity for  said  note,  she  executed  to  Bradley  a 
chattel  mortgage  on  said  piano  and  on  some 
household  goods.  Tills  chattel  mortgage  was 
duly  filed  for  registration  In  the  office  of  the 
county  clei^  of  Dallas  coun^,  Tex.  Bradley 
had  no  actual  or  constructlTe  notice  of  the 
plalntitTs  claim  to  the  piano  at  the  time. 
In  January,  1897,  Bradley's  note  not  having 
been  paid,  he  brought  suit  thereon,  and  pray- 
ed for  a  foreclosure  of  his  mortgage.  Judg- 
ment was  rendered  against  Fannie  E.  Meyer 
for  the  debt  and  foreclosing  a  lien  on  the 
mortgaged  property.  The  household  goods 
were  first  sold,  and,  not  bringing  safflclent 
to  satisfy  the  judgment,  the  piano  was  also 
sold,  and  bought  In  by  defendant  Sanger  for 
$150  cash.  The  plaintiff,  Jesse  French  Piano 
&  Oi^n  Company,  was  not  a  party  to  the 
foreclosure  suit  but  the  agreed  facts  admit 
substantially,  tlwt  the  Bradley  lien  was 
valid  and  superior  to  plaintiff's  claim  to  the 
piano.  Sanger  amended  his  pleadings,  and 
set  up  the  Bradley  Hen  and  his  purchase  un- 
der the  foreclosure  thereof  as  a  defense  to 
the  suit  Id  addition  to  the  other  defenses 
relied  on  by  him.  Bradley  not  having  no- 
tice of  plaintlfTs  claim  to  the  piano  when 
he  took  hlB  mortgage,  his  Hen  on  the  piano 
was  superior  to  the  plaintiff's  claim.  And 
when  Sanger  purchased  the  piano,  under  the 
facts  shown  in  the  record,  at  the  foreclosure 
sale,  his  claim,  at  least  for  the  amount  paid 
by  him,  $150.  was  superior  to  plaintiff's  rights 
Id  the  plana   Jones  on  Mortg.  S  582;  Kirby 


V.  Moody,  84  Tex.  201,  19  S.  W.  453.  In 
this  proceeding  for  a  conversion,  Sanger 
could  only  be  held  liable  to  plaintiff  for  the 
value  of  the  piano  over  and  above  the  liens 
thereon  which  were  valid  and  superior  to 
plaintiff's  claim.  Brooks  v.  Lewis,  83  Tex. 
386.  18  &  W.  614,  29  Am.  St  B^.  650.  San- 
ger has  paid  out  on  the  piano  $100  cash  on 
his  first  purchase,  and  $150  under  the  fore- 
closure purchase,  which  la  $50  more  than  ita 
value,  and  hence  be  cannot  be  held  liable 
to  plaintiff  In  this  salt  for  a  conversion. 

We  conclude  that  there  ta  error  in  tlie  Judg- 
ment, for  which  the  same  Is  reversed,  and 
here  rendered  for  appellant  Reversed  and 
rendered. 


BLACK  et  aL  T.  CLAIBORira  et  aL 
(Court  of  Civil  Ain>eals  of  Texas.   June  8, 
1903.) 

APPEAL— DEFECTIVE  BOND-FIXING  AMOUNT 
OF  PROBABLE  COSTS. 
1.  Where  the  bond  filed  on  appeal  was  foaud 
by  the  Court  of  Civil  Appeals  to  be  defective 
because  not  in  double  the  amount  of  the  prob- 
able costs,  as  fixed  by  the  clerk  of  the  trial 
court,  and  a  new  bond  was  required,  the  clerk 
would  not  thereafter  change  the  record  so  as 
to  reduce  the  probable  amount  of  costs,  and 
approre  a  bond  in  less  than  double  the  amonnt 
as  first  fixed  by  him. 

Appeal  from  District  Court  Bastrop  Coun- 
ty; Ed.  R.  Sinks,  Judge. 

Action  between  T.  G.  Black  and  others  and 
J.  D.  Claiborne  and  others.  Judgment  ren- 
dered, and  Black  and  others  appeal.  Dis- 
missed. 

Jones  &  Jones,  for  appellants.  A.  C.  Pren- 
dergast  tot  appellees. 

FISHER,  C.  J.  On  the  Oth  day  of  May  of 
this  term  there  was  submitted  in  this  case  a 
motion  by  appellees  to  dismiss  the  appeal  be- 
cause the  bond  was  not  In  double  the  amount 
of  the  costs,  as  fixed  by  the  clerk  of  the 
trial  court  We  sustained  this  motion,  but 
gave  the  appellants  until  the  27th  of  May. 
1903,  to  file  a  new  bond;  and  prior  to  the 
last  date  there  was  tendered  to  this  court  a 
new  bond,  which  was  In  the  sum  of  $000, 
conditioned  that  the  obligors  would  "pt^se- 
cute  their  appeal  with  effect,  and  pay  all  the 
costs  which  have  accrued  in  the  court  below, 
and  which  may  accrue  In  the  Court  of  Civil 
Appeals  and  Supreme  Court"  This  bond  was 
approved  by  the  clerk  of  the  district  court  of 
Bastrop  county  on  the  Itlth  day  of  May, 
l!K)3;  and  there  Is  a  statement  of  that  date, 
signed  by  the  clerk,  stating  that  he  had  fixed 
the  probable  amount  of  the  costs  In  the  court 
below,  the  Court  Of  Civil  Appeals,  and  the 
Supreme  Court  at  $300.  This  statement  Is 
appended  to  the  bond.  There  Is  no  certifi- 
cate of  the  clerk  stating  that  the  sureties  to 
the  bond  are  good  for  tbe  amount  and  are 
solvent  The  record  filed  In  the  case  shows 
that  the  clerk  of  the  district  court  on  the  2Ttb 
of  January,  VM'i,  fixed  the  probable  amount 
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of  the  costs  of  the  suit  In  the  court  below, 
tbe  Court  of  Civil  Appeals,  and  Supreme  Court 
at  $400.  On  May  SS,  1903,  there  was  filed  In 
this  court  a  second  motUm  by  appellees  to 
di&misa  ttae  appeal,  on%  of  the  grouuds  being 
to  the  effect  that  the  bond  la  not  double  tbe 
amonnt  of  the  coats  as  fixed  by  the  clerk,  as 
appears  by  the  transcript  On  ttae  27th  of 
May.  1003,  this  court  InadTertently  indorsed 
OD  tbe  bond  an  approval,  and  ordered  it  filed 
as  a  part  of  the  record.  Tbia  was  upon  tbe 
supposition  that  the  new  bond  had  corrected 
the  error  of  th«  old  bond,  and  that  it  was 
in  double  the  probable  amount  of  the  costs,  as 
fixed  by  tbe  clerk,  as  shown  by  the  transcr^t 
We  now  withdraw  our  approval  of  this  bond, 
and  iset  aside  the  order  approving  the  afuue 
and  ordering  the  same  to  be  filed. 

Tbe  statute  requires  ttae  bond  to  be  In 
double  the  amount  of  the  probable  costs,  as 
fixed  by  the  clerk  of  the  trial  court  Ttae 
clerk  of  the  trial  court,  during  tbe  time  In 
wblch  he  bad  the  right  to  act  In  the  matter, 
fixed  tbe  probable  amount  of  the  costa  at 
$400,  as  appears  from  ttae  transertpt;  and  tae 
had  no  right  to  cliange  this  amount  to  $300, 
and  approve  a  bond  for  lao  than  double  the 
sum,  as  shown  by  ttae  amount  stated  In  tbe 
record.  When  a  bond  is  fotmd  by  ttals  court 
to  be  defective,  and  a  new  bond  la  required, 
the  law  does  not  give  the  clerk  of  the  trial 
court  the  authority  to  approve  the  bond,  but 
it  must  be  approved  by  ttae  Court  of  Civil 
Appeals.  Evans  V.  Ashbum,  64  S.  W.  908,  8 
Tex.  Ct  Rep.  212.  And  when  this  court  la 
called  upon  to  ezerdae  that  duty,  we  must 
look  to  and  be  governed  by  what  the  record 
BtaowB  to  be  the  statement  of  ttae  probable 
amount  of  the  costs,  as  fixed  by  the  clerk, 
when  the  first  bond  was  approved.  When 
the  first  bond  1b  found  to  be  defective,  and  a 
new  bond  la  required  by  the  Court  of  Civil 
Appeals,  the  clerk  of  the  trial  court  baa  no 
anthorily  whatever  to  make  any  change  in 
tbe  recOTd.  or  to  accept  or  approve  such  new 
bond.  It  is  permissible  and'  proper  for  tbe 
clerk  to  attach  to  ttae  bond  his  certificate  aa 
to  tbe  flnauclai  standing  of  the  parties  wtao 
execute  tbe  new  bond  as  sureties. 

Tbe  order  heretofore  entered,  submitting 
ttals  case,  together  with  the  order  approving 
ttae  bond,  are  taaeby  set  aside,  and  ttae  ap- 
peal dismissed,  for  the  failure  of  appellant  to 
comply  with  our  previous  order,  giving  talm 
until  the  27th  of  May,  1903,  to  file  new  bond. 
Appeal  dismissed. 

ADOTJB  ft  LOBIT  v.  HUTGHBS  et  aL* 

(Coort  of  OMl  Appeals  of  Texas.   May  29, 

1903.) 

NOTKS— COLLATBBAI.    BKCURITT  —  DBPRMIA- 
TION  IN  VALUE— UABILITT  OF  CREDITOR. 

1.  The  maker  and  sureties  of  a  iiote  secured 
by  a  pledge  are  not  entitled  to  a  credit  equal 
to  the  depredation  in  the  value  of  the  pledge 
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between  the  dates  of  maturity  of  the  note  and 
institution  of  suit,  in  the  absence  of  ai:y  de- 
mand by  them  on  the  payee  to  sell  it,  or  any 
stipulation  in  the  contract  of  pledge  tliat  it 
should  be  sdd  at  maturity. 

Appeal  from  District  Court,  Galveston 
County;  Wm.  H.  Stewart,  Judge. 

Action  by  Adoue  &  Lobit  against  B.  F. 
Hutches,  Jr.,  and  others.  From  the  Judg- 
ment rendered,  plaintiffs  appeal.  Reversed. 

James  B.  &  Ctaaa.  J.  Stubbs,  t<a  a^ellants. 
Terry,  BalUnger,  Bmltta  ft  Cavln,  for  appel- 
lees. 

PLBASANTS,  J.  Ttals  la  a  suit  upon  a 
note  for  $850  executed  by  B.  F.  Hutebes,  Jr., 
on  AprU  1,  1895,  and  payable  to  ttae  order 
of  appellants  90  days  after  date,  witta  inters 
est  after  maturity  at  the  rate  of  10  per  cent 
per  annum.  Ttae  note  waa  Indorsed  by  W. 
N.  Stowe  and  Juliua  Runge  before  its  deliv- 
ery to  appellanta.  When  It  was  Indorsed 
by  tbe  said  Stowe  and  Runge  there  was  at- 
tached thereto  as  collateral  a  cerUficate  of 
11  shares  of  stotft  In  ttae  T^xas  Bag  Com- 
pany of  Galveaton.  This  cerHflcate  of  stock 
was  delivered  to  appellants  with  the  note, 
and  they  were  anttaorlBed  by  a  recital  In  ttae 
note  to  sell  said  stock  In  event  the  note  was 
not  paid  at  maturity,  and  apply  the  proceeds 
of  such  sale  to  the  payment  of  ttae  note.  No 
payment  has  ever  been  made  upon  the  note. 
When  it  became  due,  tbe  Indorsers  signed  a 
written  waiver  of  protest,  and  paid  no  fur- 
ther attention  to  the  matter;  bavtog  be«i 
Informed  by  tbe  maker  shortly  after  the  ma- 
turity of  tbe  note  that  be  had  settled  some 
by  turning  over  to  tbe  appellante  tbe  stock 
which  they  held  as  collateral.  This  suit  was 
brot^rbt  by  appellants  July  1,  1890,  against 
Hutches,  Stowe,  and  Runge,  to  recover  ttae 
amount  due  upon  the  note.  No  demand  was 
made  upon  said  Stowe  and  Runge  for  the 
payment  of  ttae  note  until  Just  before  the 
institution  of  ttae  suit  Tbe  stock  held  by 
appellante  as  collateral  waa  worth  at  tbe 
maturity  of  the  note  as  much  or  more  than 
the  amount  due  upon  the  note.  At  the  date 
of  tbe  Institution  of  this  suit,  and  at  the 
time  6t  ttae  trial  Ip  the  coort  below,  ttae 
value  of  said  stock  bad  greatly  dej^^dated; 
there  being  ample  evidence  to  sustein  the 
finding  of  the  Jury  that  ttae  loss  by  depre- 
dation In  tbe  voiue  of  said  stock  between 
tbe  dates  before  mentioned  amounted  to 
9605.  The  court  below  instructed  tbe  Jury 
that,  if  they  found  tbat  ttae  stock  bad  de- 
predated in  value  after  tbe  maturity  of  the 
note,  the  defendante  would  be  entitled  to  a 
credit  upon  said  mote  equal  to  the  amount  of 
such  depredation.  Under  this  InstructioD, 
the  Jury  found  that  the  depredation  in  tbe 
value  of  the  stock  amounted  to  ttae  sum  of 
$605,  and  returned  a  verdict  In  favor  of 
plaintiffs  for  tbe  difference  between  aald 
sum  and  the  amonnt  due  upon  tbe  note. 

Under  appropriate  assignments,  appellante 
assail  that  portion  of  the  chai^^of  the  court 
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containing  the  Instruction  above  stated,  on 
the  ground  that  under  the  facts  In  evidence 
the  defendants  were  not  entitled  to  a  credit 
for  the  amount  of  depreciation  In  the  value 
of  the  stock.  Wc  think  these  assignments 
should  be  sustained.  There  Is  no  evidence 
of  any  agreement  between  the  payees  and 
the  maker  of  the  note  to  extend  the  time  of 
its  payment,  made  without  the  consent  of 
the  sureties,  and  it  Is  not  contended  that  the 
delay  of  appellants  In  bringing  their  suit  in 
any  way  affects  the  liability  of  the  sureties. 
The  only  defense  urged  In  this  court  Is  that 
the  maker  and  the  sureties,  or  at  least  the 
sureties,  are  entitled  to  a  credit  for  the 
amount  of  the  depreciation  In  the  value  of 
the  collateral.  It  Is  a  well-settled  rule  that, 
where  mortgaged  imperty  or  other  collat- 
eral security  Is  Intrusted  directly  to  the  cred- 
itor, be  becomes  a  bailee,  and  is  liable  for 
damages  to  the  trust  property  caused  by  his 
negligence.  Douglass  v.  Mnndlne,  57  Tex. 
347;  Johnston  v.  Mills,  25  Tex.  720;  Bank 
v.  Brutan,  64  Tex.  671,  53  Am.  Rep.  771. 
But  this  rule  neither  expressly  nor  by  rea- 
sonable Implication  requires  a  creditor  to  sell 
the  security  as  soon  as  the  debt  matures.  In 
order  to  relieve  himself  of  liability  for  any 
depredation  In  the  value  of  the  security  tliat 
may  occur  after  the  maturity  of  the  debt, 
and  for  which  he  is  in  no  way  responsible, 
unless,  under  the  stipulations  of  the  mort- 
gage or  contract  of  pledge,  he  is  directed 
and  required  to  sell  the  property  at  the  ma* 
turlty  of  the  debt  When  there  is  no  such 
stipulation,  and  he  is  simply  authorized  to 
sell,  he  may  sell,  or  not,  at  his  option,  and 
Is  not  liable  for  depredation  in  the  value 
of  the  security  not  due  to  any  neglipence  on 
his  part.  If,  when  the  debt  becomes  due, 
the  debtor  desires  the  security  sold,  he 
should  so  notify  the  creditor:  and,  failing  to 
do  thUi,  he  cannot  hold  the  creditor  liable 
for  depreciation  in  the  value  of  the  security 
due  to  causes  beyond  the  control  of  the  cred- 
itor. The  sureties  of  the  debtor  should  have 
the  same  right  to  demand  the  sale  of  the 
property  as  the  debtor,  and  their  failure  to 
exercise  such  right  would  prevent  any  lia- 
bility of  the  creditor  to,  them  for  deprecia- 
tion In  the  value  of  the  property.  The  case 
of  Williams  T.  Bank  (Tex.  Ov.  App.)  44  a 
W.  620,  supports  the  doctrine  here  announ- 
ced. The  fact  that  In  that  case  the  prop- 
erty was  in  the  hands  of  a  trustee  in  no 
way  affects  the  question.  The  trustee  could 
only  sell  at  the  request  of  the  creditor,  or 
upon  the  demand  of  the  debtor;  and  If  the 
failure  of  the  credltiir  to  sell  at  the  maturity 
of  the  debt,  when  the  security  was  placed 
in  his  hands,  would  make  him  liable  for  any 
depreciation  that  might  occur  tn  the  value 
of  the  property,  then  his  failure  to  direct 
and  require  its  sale  by  the  trustee  appoint- 
ed for  that  purpose,  and  who  coiilt?  act  at 
his  request,  would,  for  a  like  renson,  render 
blm  liable.  We  think  there  is  tio  distinc- 
tion between  the  two  cases.  T^e  case  of 


Colquitt  V.  Stultz,  65  Ga.  SOS,  Is  directly  In 
point,  and  fully  supports  our  conclusions. 
By  analogy  the  same  j^^clple  Is  announced 
in  Sinclair  v.  Weekes  (Tex.  Civ.  App.)  41 
S.  W.  107,  and  King' t.  Ins.  Co.,  58  Tex. 
6G9. 

We  think  appellees  are  not  under  the 
facia  of  this  case,  entitled  to  any  credit  for 
the  depreciation  In  the  value  of  the  stock 
held  by  appellants  as  collateral. 

The  Jury  having  found,  upon  sufficient  evi- 
dence, that  no  settlement  of  the  note  had 
been  made,  the  Judgment  should  have  been 
for  appellants  for  tiie  whole  amount  due 
upon  said  note.  It  follows  that  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  Judgment  here  rendered  Cor  appellants 
for  tiie  entire  amount  due  upon  said  note, 
and  it  li  M  ordered.  Reversed  and  ren- 
dered. 


MASTERSON  v.  BOCKEL.* 
(Court  of  Civil  Appeals  of  Texas.    May  25. 

ltK>3.) 

BOUNDARIES— AGREEMENT    TO  DBTTERMINB— 
MODIFICATION— REFUSAL  TO  AC- 
CEPT—EFFECT. 

1.  Where  plaintiff  and  defendant  entered  In- 
to an  agreement  to  fix  the  homidaries  o^a  rar* 
vey,  and  later  a  modified  agreement  was  drawn 
up.  on  defendant  beiDg  oissatiBfied  with  the 
boundaries  as  fixed  under  the  orif^inal  agree- 
ment, a  refusal  by  defendant  to  enter  into  the 
raodlQed  agreement,  or  to  accept  the  ttonud- 
aries  fixed  thereunder,  left  tihe  original  in  full 
force,  and  entitled  plaintiff  to  judgment  fixing 
tbe  boiiudnries  as  determined  by  the  survey 
made  thereunder. 

2.  Defendant  could  not  complain  of  a  judg- 
ment in  accordance  with  plaintiff's  prayer,  fix- 
ing the  boimdartes  as  determined  by  the  modi- 
Oed  agreement,  which  gave  to  defendant  more 
land  than  be  was  entitled  to  under  the  first 
determination. 

Appeal  from  District  Court,  Harris  County; 
Wm.  H.  Wilson,  Judge. 

Action  by  Branch  T.  Masterson  against 
Fritz  Bockel.  From  a  Judgment  for  defend- 
ant, plaintiff  ai^ieals.  Reversed. 

Masterson  &  Masterson  and  W.  S.  Hunt, 
for  appellant  Jas.  A.  Breeding,  for  appellee. 

PLEASANTS.  3.  This  la  a  suit  brought  by 
the  appellant  against  the  appellee  to  estab- 
lish tiie  boundary  line  between  tbe  H.  A. 
Robinson  and  John  &L  Swisher  sorveya, 
owned  by  appellant  and  the  south  half  of 
B.  H.  Freeling  survey,  owned  by  appellee. 
All  of  said  surveys  are  situated  In  Harris 
county.  After  the  institution  of  the  suit 
the  following  agreement  In  writing  was  made 
and  executed  by  the  appellant  and  the  appel- 
lee, Bockel:  "State  of  Texas,  County  of  Har- 
ris. This  nfcreement.  made  and  entered  Into 
by  and  between  Frederick  Bockel  and  Braa- 
mus  Bockel,  of  the  county  of  Harris.  Texas, 
parties  of  the  first  part,  and  Branch  T.  Mas- 
terson. of  the  county  of  OfllTeston,  Texas, 

*Reli earing  denied, 
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party  of  the  second  part,  witneeseth:  First 
It  la  screed  that  tlie  said  parties  of  the  first 
part  own  in  fee  simple  one-half  of  the  B.  H. 
Freellnr  1,476-acre  surrey  In  Hants  county, 
Texas;  said  one-half  of  said  land  so  owned 
by  the  parties  of  the  first  part  being  the 
southeast  738  acres  of  said  Surrey.  Second. 
It  is  admitted  by  the  parties  h»eto  that  the 
party  of  the  second  part  Is  the  owner  of  all 
tbat  certain  tract  of  land  adjoining  the  B. 
U,  Freeling  surrey,  and  patented  to  Charles 
Kessler,  assignee  of  H.  A.  Robinson,  by  pa- 
tent No.  411.  and  consisted  of  640  acres.  It 
is  also  admitted  that  said  party  of  the  second 
part  owns  l,109i/»  acres  of  land,  patented 
to  him  as  assignee  of  John  Swisher,  by  patent 
No.  206,  Vol.  8.  Third.  That  the  said  Henry 
A.  KoblnsoD  and  John  M.  Swisher  surreys  lie 
east  of  and  adjoining  the  said  Benton  H. 
Freeling  surrey,  tbe  east  line  of  said  Free* 
ling  surrey  being  the  same  as  the  west  boun- 
dary of  the  said  Robinson  and  Swisher  sur* 
reja.  Fourth.  That  the  true  position  of  the 
said  west  line  of  the  said  Robinson  and 
Swistier  surveys  and  the  east  boundary  line 
of  the  said  Freellng  surrey  Is  now  uncer- 
tain and  imflxed,  its  true  and  exact  position 
upon  the  ground  being  in  dispute  between  the 
said  parties  of  the  first  part  and  the  party 
of  the  second  part.  That  the  parties  hereto 
desire  to  hare  said  line  definitely  established 
and  fixed  by  a  surrey  upon  the  ground,  so 
that  hereafter  there  can  be  no  dispute  and 
□o  uncertainty  as  to  where  said  line  actually 
lies.  Now,  therefore,  for  and  In  consideration 
of  the  premises,  and  in  order  that  said  boun- 
dary line  may  be  definitely  determined,  and 
the  further  consideration  that  the  party  of 
the  second  port  shall  dismiss  at  his  own  cost 
a  certain  suit  now  pending  in  the  district 
court  of  Harris  county,  Texas,  wherein  said 
boundary  line  Is  sought  to  be  determined  so 
far  as  the  same  may  afTect  the  parties  of  the 
first  part,  the  parties  hereto  agree  as  follows: 
(1)  That  "W.  A.  Polk,  county  surveyor  of 
Harris  county,  Texas,  or  any  other  surreyor 
to  be  agreed  upon  by  said  parties,  shall,  at 
as  early  a  date  as  practicable,  run  out  and 
establish  the  lines  and  corners  of  said  Ben- 
ton H.  Freeling  surrey  by  beginning  the  sur- 
rey on  the  comers  of  either  the  James  Ham- 
ilton surrey.  No,  06,  the  Daniel  H.  Fitch, 
the  James  F,  Cruger,  or  the  John  Thompson 
surreyv,  as  staked  upon  the  ground,  and 
mnning  the  course  and  distances  called  for  in 
the  field  notes  of  said  Freellng  surrey  so  as 
to  Include  1,476  acres  of  land  In  said  sur^ 
vey;  the  said  party  of  the  second  part  hereby 
guarantying  that  the  southeast  one-half  of 
the  said  Freeling  surrey  shall  contain  738 
acres  of  land,  and  that  said  surrey  shall  re- 
tain, as  nearly  as  possible,  the  same  general 
shape  as  now  claimed  for  It  by  the  said 
parties  of  the  first  part.  (2)  That  the  ex- 
penses for  surreyiug  out  said  land  and  estab- 
lishing and  fixing  the  lines  and  coriiera  of 
said  surrey  shall  be  borne  by  the  said  party 
of  the  second  part,  with  the  exception  of  the 


corner  posts,  which  the  said  parties  of  the 
first  part  agree  to  furnish.  [Signed]  Fred- 
erick Bockel,  B.  Bockel,  Parties  of  the  First 
Part  Branch  T.  Mastersoc,  Party  of  the 
Second  Part" 

Id  pursuance  of  this  agreement  the  appel- 
lant procured  a  surrey  of  the  Freellng  grant 
to  be  made  by  W.  A.  Polk,  county  surveyor 
of  Harrlfl  county;  the  field  uotes  of  said  siu-- 
rey  made  and  certified  to  by  said  Polk  being 
as  follows: 

"State  of  TooiB,  County  of  Harris.  Know 
all  men  by  these  presents,  that  I,  W.  A.  Polk, 
county  surreyor  of  Harris  county,  Texas,  In 
pursuance  of  a  certain  agreement  for  survey 
made  and  entered  Into  by  and  between  the 
plaintiff.  Branch  T.  Mastersou,  and  the  de- 
fendants, Frederick  Bockel  and  Erasmus 
Bockel.  parties  to  a  certain  suit  now  pending 
In  the  honorable  district  court  In  and  for 
Harris  county,  Texas,  being  numt>ered  upon 
said  docket  18,084,  surreyed  the  H.  B.  Free- 
llng surrey  upon  the  ground,  and  find  that 
the  boundaries  of  the  said  Freellng  surrey, 
under  the  terms  of  said  agreement,  are  as 
follows,  to  wit:  Beginning  at  the  northeast 
corner  of  the  Jacob  Walters  survey,  on  the 
south  line  of  the  Pleasant  W.  Rose  surrey; 
thence  south  1,000  varas  to  the  southeast  cor- 
ner of  the  said  Walters  survey,  on  the  north 
line  of  the  James  Hamilton  survey.  No.  90; 
thence  east  with  the  north  line  of  said  two 
Hamilton  surreys  2,100  raros  to  the  north- 
east corner  of  the  James  Hamilton  survey. 
No.  96;  thence  south  1.900  raras  with  the 
east  line  of  said  Hamilton  surrey  to  Its  south- 
east comer,  which  Is  also  the  northwest  cor- 
ner of  the  James  Cruger  survey;  th'eoce  east 
1,900  raras  with  the  north  line  of  the  Orufrcr. 
Pitch,  and  John  Thompson  surreys  to  the 
northeast  corner  of  the  said  Thompson  sur- 
vey; thence  south  with  east  line  of  said 
Thompson  surrey  032  raras.  the  distance 
called  for  in  the  field  notes  of  the  said  Free- 
llng surrey,  to  a  point  on  the  east  Hoe  of 
the  Thompson  for  a  corner  of  snld  Freeling; 
thence  east  402  raras,  the  distance  called  for 
In  said  Freellng  patent,  to  a  point  in  the 
prairie  where  I  established  the  southeast  cor- 
ner of  said  Freellng  surrey  on  the  west  Hue 
of  the  Henry  A.  Robinson  survey  In  accord- 
ance with  Its  field  note  calls  and  the  agree- 
ment of  parties;  thence  north  on  the  divi- 
sion line  between  the  said  Freeling  gurvey 
and  the  Henry  A.  Robinson  and  John  Swisher 
surreys  2,343  raras  to  the  south  line  of  the 
Enoch  Harris  surrey,  where  I  established  the 
N.  E.  corner  of  said  Freellng  survey,  it  also 
being  a  corner  of  the  John  Swisher  survey; 
thence  north,  70  west,  720  varas,  to  the  cor- 
ner of  the  said  Enoch  Harris  survey;  thence 
north,  20  east,  930  raras,  to  the  southeast 
comer  of  the  Louis  Gladlch  survey;  thence 
north,  70  west,  1.727  varas,  to  the  sonthwest 
comer  of  said  Gladlch  survey;  thence  south 
552  raras  to  the  southeast  comer  of  the 
Pleasant  W.  Rose  survey;  thence  west  2,:!ri0 
raras  to  the  beginning,  and  coutalning  73S' 
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acres  south  of  Mclver's  pasture  place.  This 
survey  was  made  on  the  5tb  to  8tb  days  of 
May,  A.  D.  1896,  In  accordance  with  the 
agreemeut  of  parties,  which  said  agreement 
Is  hereto  attached,  and  made  a  part  of  this 
report  of  survey.  Witness  my  hand  at  the 
city  of  Houston  this  Slst  day  of  December, 
A.  D.  [Signed]  W.  A.  Polk,  Connty 

Surveyor,  Harris  County,  Texas." 

The  north  half  of  the  Freeling  survey  la 
owned  or  claimed  by  J.  W.  Mclver,  and  in 
making  the  survey  of  the  Freeling,  under  the 
agreement  above  set  out,  it  developed  that, 
if  the  south  line  of  the  north  half  of  said  sur- 
vey was  located  as  claimed  by  Mclver,  the 
defendant,  Bockel,  would  not  have  738  acres 
—the  quantity  of  land  claimed  by  him  in  said 
survey— south  of  said  line  and  west  of  the 
east  line  of  said  sorvey  as  fixed  by  Polk. 
For  this  reason  the  appellee  was  not  at  all 
salistied  with  the  anrTey  as  made  by  Polk. 
To  meet  the  objection  of  appellee  to  the  Polk 
survey,  appellant  proposed  the  toUowing  sup- 
plement or  modification  of  tbe  original  agree- 
ment: 

"State  of  Texas,  County  of  Harris.  This 
agreement,  made  and  entered,  into  by  and 
between  Branch  T.  Masterson  and  Fritz 
Bockel  and  B.  Bockel,  wltnesseth  that  In  set- 
tlement of  the  case  of  Branch  T.  Masterson 
V,  Bockel  et  al.  (No.  18,684),  pending  In  the 
district  court  of  Harris  county,  the  dividing 
line  between  the  Henry  A.  Robinson  survey, 
owned  by  Masterson,  and  the  lower  part  of 
the  I'Yeeling  survey,  owned  by  Bockel,  shall 
be  run  on  the  ground  bo  as  to  give  Bockel, 
south  of  Mclver's  pasture  fence  and  west  of 
the  Robinson,  738  acres,  no  more  and  no 
less.  Tbe  surveyor  shall  fix  a  post  in  tbe 
ground  at  a  point  far  enough  east  of  the 
Thompson  survey  for  tbe  southeast  comer 
of  the  Freeling  to  run  a  line  north  with 
the  Robinson  west  line  as  fixed  by  tbe  cor- 
ner post  to  be  put  In,  so  as  to  give  Bockel 
738  acres.  The  surveyors  are  directed  to 
run  the  Freeling  from  the  wagon  axle  at  tbe 
comer  of  the  Freeling  In  tbe  east  line  of  the 
John  Thompson  survey  far  enough  east  to 
fix  the  southeast  comer  post  of  the  Freeling 
so  as  to  include  the  738  acres  in  Bockel's 
tract.  The  field  notes,  when  thus  made, 
shall  be  made  tbe  Judgment  of  tbe  court  In 
tbe  above  case." 

This  proposed  agreement  was  reduced  to 
writing,  but  was  never  signed  by  the  par- 
ties. Tbe  undisputed  evidence,  however, 
shows  that,  shortly  after  the  agreement  was 
proposed,  the  surveyors  named  therein,  to- 
gether with  the  defendant  and  his  attorney, 
went  upon  tbe  ground,  and  began  a  survey 
of  said  line  as  provided  for  In  said  agree- 
ment In  making  this  surroy,  S.  Griffin, 
who  owned  a  tract  of  100  acres  of  land 
soutb  of  tbe  Freellnt;  survey,  claimed  that 
tbe  south  line  of  said  survey,  as  run  by 
Polk  and  Gillespie,  conflicted  with  the  linos 
of  bis  surrey,  and  forbade  said  surveyors 
running  said  south  line  as  locat<>d  by  them. 


When  this  interruption  of  the  work  occur- 
red, appellee  Informed  tbe  surveyors  that 
he  would  have  nothing  more  to  do  with  malt- 
Ing  tbe  survey,  and  would  not  agree  to  the 
line  as  fixed  by  them.  The  surveyorg  went 
on  with  the  work,  and  established  the  east 
Hue  of  the  Freeling  survey  as  directed  in 
said  agreement.  Tbe  line  thus  established 
la  shown  by  the  following  field  notes,  made 
and  certified  to  by  said  surveyor: 

"State  of  Texas,  County  <tf  Harris.  Field 
Notes  of  a  Survey  of  738  Acres  Made  for 
E.  Bokel  and  B.  T.  Masterson.  Situated  Id 
Harris  county,  on  tbe  waters  of  Brays 
Bayou,  a  tributary  of  Buffalo  Bayou,  about 
six  miles  south  from  the  county  seat  of  Har- 
ris county,  and  being  out  of  the  Benton  H. 
Freeling.  Beginning  at  an  Iron  axle  in  tbe 
E.  line  of  tbe  Thompson  sur.,  same  being 
the  S.  W.  cor.  of  tbe  B.  H.  Freeling;  th. 
E.  1,780  ft  to  a  stake;  th.  N.  6,86714  ft  to 
a  stake  on  the  south  line  of  Mclver  land: 
th.  W.  along  Mclver's  S.  B.  line  7,060  ft 
to  a  stake  and  mound  in  tbe  E.  B.  line  of 
tbe  Hamilton  survey;  tb.  south  along  Ham- 
ilton E.  B.  line  4,112  ft  to  an  iron  rod,  being 
tbe  N.  W.  cor.  of  the  Fitch  sur.;  th.  east 
along  the  north  lines  of  the  Fitch,  Cruger. 
and  Thompson  surveys  5,280  to  the  N.  E. 
cor.  of  the  Thompson  sur.,  a  stone  for  cor- 
ner; th.  south  1,755%  ft  to  the  place  of  be- 
ginning. Bearings  marked   .  Survey- 
ed Mch.  30tb  &  ApL  1st  189&  B.  Poole, 
J.  H.  McRady,  Chain  Carriers.  Loals  Gil- 
lespie, Flagman. 

"I,  W.  A.  Polk,  county  surveyor  Harris 
county,  and  J.  J.  Gillespie,  surveyor,  do 
hereby  certify  that  the  foregoing  sorvey  was 
made  actually-  on  tbe  ground,  according  to 
law,  and  that  tbe  limits,  boundaries  and 
comers,  with  marks,  natural  and  artificial, 
are  tmly  described  in  the  foregoing  plat  and 
field  notes.  [Signed]  J.  J.  Glile^le.  W. 
A.  Polk,  Connty  Surveyor  Harris  Connty. 

"I,  W.  A.  Polk,  county  surveyor  Harris 
county,  do  hereby  certify  that  I  have  ex- 
amined the  foregoing  field  notes,  and  find 
them  correct,  and  that  they  are  recorded  in 
my  office,  in  Private  Sur.  Book  No.  4,  page 
162.  {Signed]  W.  A.  Polk,  County  Surv^- 
or  Harris  County." 

The  expenses  of  making  both  these  sur- 
veys were  paid  by  the  appellant  Appellee 
refused  to  recognize  tbe  agreements  as  bind- 
ing, and  appellant  by  amended  petition  filed 
In  the  court  below,  set  up  the  agreements, 
and  asked  that  tbe  boundary  line  between 
bis  land  and  that  of  appellee  be  fixed  and 
established  as  tbe  same  was  located  by  Polk 
and  Gillespie,  as  shown  by  the  field  notes 
of  the  survey  made  by  them  in  accordance 
with  the  agreements  above  set  out  The  ex- 
ecution of  tlie  first  agreement  is  admitted  by 
appellee  In  his  answer,  and  it  Is  not  assailed 
on  the  ground  of  mistake  or  fraud,  but  be 
claims  that  no  survey  of  the  land  was  made 
thereunder,  and  that  It  was  abandoned  by 
both  parties.  As  to  the  second  agreement. 
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the  answer  avers  tiiat  It  was  never  made  by 
tbe  appellee;  tbat  he  refused  to  sign  same 
Tben  it  was  presented  to  talm  by  appellant's 
Bttomey,  but  agreed  tbat  a  snrrey  of  his 
land  might  be  made  b7  P(^k  and  OUlesple, 
and,  If  he  was  satlsfl^  with  the  line  as  fixed 
b7  said  snrrey,  he  would  accent  the  same 
as  the  boundary  line,  between  bis  land  and 
the  lands  of  appellant  He  further  avers 
that  be  never  accepted  or  acquiesced  In  the 
line  as  fixed  by  aald  surveyors  under  the 
directions  contained  In  said  unsigned  agree- 
ment There  1b  not  a  particle  of  evidence 
to  snstnln  appellee's  contentlra  tliat  appel- 
lant abandoned  the  first  agreraaent  or  sur- 
rendered his  right  to  enforce  miedflc  per- 
formance of  same,  except  In  so  far  as  said 
agreement  was  modified  the  unsigned 
ag^rement  which  appellee  ccmtends  was  nev- 
er made  by  blm;  nor  is  there  any  evidrace 
to  contradict  the  testlmMiy  of  Folk  and  oth- 
er witnesses  for  the  appellant,  showing  that 
a  sm^ey  of  tbe  land  yns  actually  made  by 
Polk  under  said  first  agreement,  and  the  line 
tn  question  fixed  as  Indicated  in  the  field 
notes  of'  said  snrv^  certified  to  by  Polk  as 
before  set  out  It  certainly  cannot  be  held 
that  the  offer  by  appellant  to  modify  ttie 
<Higinal  agreemmt  In  the  Interest  and  for  tiie 
benefit  of  Uie  appellee— such  offer  not  hav- 
ing been  accepted  appellee— could  defeat 
or  in  any  way  Impair  appellant's  rights  un- 
der said  original  agreonent 

Upon  a  formw  appeal  of  this  case  this 
court  bdd  that  the  agreements  in  questlcm 
were,  In  the  absence  of  allegations  and  proof 
of  fraud  or  mistake,  valid  and  binding,  and 
entitled  appellant  to  a  Judgment  fixing  tbe 
boandsTy  line  In  accordance  with  the  sur- 
v^  made  tiiereunder.  We  adhere  to  our 
former  (Hplnlon,  and  do  not  deem  It  neces- 
sary to  add  ai^hlng  to  what  Is  there  said 
tn  r^erenee  to  appellant's  right  to  enfwce 
said  agreement  61  8.  W.  38. 

If  appellee  did  pot,  as  he  testifies,  make 
the  second  agreement— aud  the  Jury  have  so 
found— then  tbe  original  agreement  remains 
In  full  force  and  ^ect,  and  appellant  would 
be  entitled  to  a  Judgment  fixii^  bis  boundary 
line  In  accordance  with  said  agreement.  He 
only  asks,  however,  to  have  the  line  fixed 
as  designated  In  the  field  notes  of  the  siuv 
rey  made  by  Polk  and  OUlesple;  and  stoce 
the  establishment  of  said  line  at  the  place 
designated  In  said  field  notes  deprives  tilm 
of  land  to  which  he  Is  entitled,  and  adds  to 
tbe  quantity  to  which  appellee  1b  entitled 
under  the  original  agreement,  the  latter  can- 
not be  beard  to  complain  of  tbe  boundary 
thus  established. 

Tbe  judgment  of  the  court  below  will  be 
reversed,  and  Judgment  here  rendered  In  fa- 
vor ot  appellant,  estabUahlng  the  boundary 
Itoe  between  bis  land  and  the  land  of  ap< 
pellee  as  tbe  same  Is  fixed  and  designated  in 
the  field  notes  ct  tbe  survey  made  by  Polk 
and  OiUespie,  betore  set  oat  Reversed  and 
rendered. 


NIOHOl.SON-WATSON  SHOB  A  OLOTH- 
ING  CO.  V.  URQUHAET.* 

(Court  Vt  OIvIl  Appeals  of  Texas.    Bfay  27, 

1903.) 

COHPORATK  STOCK— SUBSCRIPTION  —  CONVKR- 
8I0N— FORFEITURE  FOR  NONPAYMENT  OP 
SUBSCRIPTION— MBA8UBB  OF  DAMAQBS-AP- 
PSAL— FINDINGS— PRESUMPTION  AS  TO  COM- 
PETENT BVIDBKCB. 

1.  Where  on  appeal  It  appears  that  there 
was  ample  legitiuiate  testimony  to  eapport  tbe 
court's  findmgs,  It  will  be  presumed  that  it  did 
not  consider,  and  waa  not  Infiuenced  by,  any 
irrelevant  or  incompetent  testimony. 

2.  A  direction  by  a  corporation  to  an  agent, 
holding  stock  for  delivery  to  a  subscriber  on 
payment  of  the  subscription  price,  to  return  the 
stocky  and  the  subsequent  action  of  the  board 
ot  directors  In  marking  the  certificates  "For> 
felted,"  constitute  a  conversion  of  the  sul>acrib- 
er's  shares. 

3.  The  measure  of  damages  for  the  conver- 
sion by  a  company  of  shares  ot  its  stock  sub- 
scribed for  at  par  value,  but  not  received  by 
the  aubsCTiber,  Is  the  difference  between  the 
par  and  market  values,  less  the  amount  due 
thereon. 

4.  Rev.  St.  1885,  art.  668,  provides  that,  if 
a  stockholder  shall  neglect  to  pay  any  install- 
ment, the  directors  may  forfeit  bis  stock,  on 
giving  him  written  notice.  Held  that  In  the 
absence  of  compliance  with  the  atatnte,  the  for- 
feiture of  a  subscriber's  stock  for  nonpayment 
of  the  amount  dae  thereon  is  void;  payment' in 
advance  not  baring  been  expressly  required  by 
the  charter. 

■ 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; J.  D.  Hartin,  Judge. 

Action  by  J.  L.  Urqubart  against  the  Nichol- 
son-Watson Shoe  &  Clothing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Hardy  &  Hardy,  Galllcutt  &  Call,  and  Lanier 
&.  BuUitt  &  Wilson,  for  appellant  Hazle- 
wood  &  Gordon  and  Smith,  Crawford  &  Son- 
field,  for  appellee. 

NEILL,  J.  So  far  as  It  Is  Involved  in 
this  appeal,  this  suit  was  brought  by  appel- 
lee against  appellant  for  the  possession  of 
20  shares  of  Its  capital  stock,  claimed  by  ap- 
pellee as  a  subscriber  therefor,  or,  in  the 
alternative,  to  recover  $3,000  damages  for 
tbe  couver&loD  of  said  stock,  tbe  par  value 
of  vFhicb  was  alleged  to  be  $100  per  share, 
and  tbe  market  value  at  the  time  of  the 
alleged  conversion  $250  per  share.  Tbe  com- 
pany answered,  denying  plaintiff's  subscript 
tlon  claim  to  the  stock,  alleging  tbat  his  propo- 
sition to  subscribe  therefor  waa  accepted  up- 
on the  condition  precedent  tbat  be  should 
pay  the  full  par  value  of  the  Btock  by  the 
time  tbe  store  of  tbe  company  opened  In 
Beaumont,  and,  If  be  failed  to  do  so,  his 
subscription  should  be  forfeited;  that  he  fail- 
ed to  pay  for  the  stock  according  to  the  con- 
ditions of  bis  subscription,  and  made  no 
claim  against  tbe  company  for  the  shores 
sued  for  until  about  November  20,  1901.  The 
case  was  tried  by  the  court  without  a  Jury, 
and  Judgment  rendered  for  tbe  plaintiff  for 
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9<2,385  against  the  company  as  damages  for 
the  conTersloD  of  the  stock. 

These  are  the  conclusions  of  fact  found 
by  the  trial  judge,  upon  which  the  judg- 
ment appealed  from  was  rendered:  Appel- 
lant company  was  incorporated  under  the 
laws  of  Texas  in  June,  1901.  with  Its  prin- 
cipal office  and  place  of  business  at  Beau- 
mout,  Tex.,  with  a  capital  stock  of  |10,000, 
divided  Into  shares  of  $100  each.  Plaintiff, 
UrquharL  was  one  of  the  IncorporatorB  and 
promoters  of  the  company,  and,  before  the 
organization  thereof,  agreed  with  the  other 
promoters  to  subscribe  for  $2,000  worth  of 
the  capital  stock  of  said  company.  There 
was  no  written  subscription  for  stock  by  any 
of  the  stockholders,  but  od  the  Ist  day  of 
July,  1901,  10  stock  certificates,  of  the  par 
value  of  $200  each,  were  Issued  plaintiff, 
signed  by  the  president  and  secretary  of  the 
company,  and  sent  by  its  secretary,  together 
with  the  stock  certificates  of  its  other  sub- 
scribers, to  the  Beaumont  National  Bank  of 
Beaumont,  Tex.,  with  Instructions  to  deliver 
them  to  each  subscriber  upon  payment  of  the 
amount  due.  On  or  about  the  lat  day  of 
July,  1901,  the  plalnUff  deposited  in  the  said 
Beaumont  National  Bank  $385  to  the  credit 
of  defendant  company,  as  a  part  payment 
of  his  subscription  for  said  stock,  which  mon- 
ey was  drawn  out  of  the  bank  and  used  by 
defendant  In  fitting  np  Its  storehouse  In  Beau- 
mont, in  which  its  business  was  carried  on. 
At  a  meeting  of  the  company's  stockholders 
at  Ck>rslcana,  Tex.,  on  the  15th  day  of  June, 
1901,  plaintiff  being  present.  It  was  agreed 
that  all  stock  subscribed  for  should  be  paid 
for  by  the  owners  thereof  about  the  time 
the  business  of  the  corporation  opened.  It 
opened  business  on  the  20th  day  of  July,  1901. 
On  the  25th  day  of  November,  plaintiff  ap- 
plied to  the  cashier  of  the  Beaumont  National 
Bank  for  his  stock,  making  no  tender  of  the 
money  due,  but  offered  to  pay  the  balance 
due  on  the  same,  but  the  cashier  refused  to 
deliver  the  certlQcates  to  him;  giving  as  a 
reason  that  the  bank  had  been  instructed  by 
the  secretary  of  the  defendant  company  not 
to  deliver  the  same.  On  the  nest  day  the 
bank  returned  the  certificates  of  stock  that 
had  been  issued  to  plaintiff  by  one  J.  S.  Hud- 
son, the  secretary  of  defendant  company,  and 
on  January  1,  1902,  at  a  meeting  of  the  di- 
rectors of  the  company,  his  certificates  of 
stock  were  indorsed,  "Canceled."  No  notice 
of  this  meeting  nor  of  the  action  of  the  di- 
rectors was  given  to  plaintiff.  That  the  bal- 
ance due  on  the  stock  subscribed  for  by  plaln- 
tUr  Is  $1,616,  and  that  its  value  U  $4,000. 

Upon  these  conclusions  of  fact,  the  trial 
court  Found  the  following  conclusions  of  law: 
(1)  That  the  time  of  payment  was  not  of 
the  essence  of  plaintiff's  contract  of  subscrip- 
tion, and  that  the  time  of  payment  did  not 
constitute  an  autecodcnt  condition  by  which  his 
right  to  the  stock  was  affected;  (2)  that  the 
meeting  of  the  stockholders  at  Corslcana  on 
the  ir)tb  day  of  Jane,  1901.  was  not  the  ac- 


tion of  the  corporation,  and  no  condition  vros 
Imposed  by  said  meeting  upon  plaintiff's  right 
to  demand  and  pay  for  his  stock  at  any  time 
before  said  stock  bad  been  canceled  at  the 
meeting  of  the  board  of  directors  of  which 
plaintiff  had  notice;  (3)  that  the  action  of  the 
secretary  In  directing  tfie  Beaumont  National 
Bank  to  refuse  to  allow  plaintiff  to  pay  the 
amount  due  on  his  stock,  and  In  directing  it 
to  return  the  stock  to  the  company,  was  the 
act  of  the  defendant  and  a  conversion  of  the 
stock,  which  relieved  plaintiff  from  the  duty 
of  making  an  actual  tender  of  the  amount 
due  on  the  stock  to  the  bank  that  held  the 
same;  and  (4)  that  plaintiff  is  entitled  to  a 
judgment  for  the  value  of  the  stock,  less  the 
amoimt  still  due  on  his  subscription  for  the 
same,  to  wit,  $1,675,  leaving  a  balance  of  $2,- 
385,  tor  which  sum  Judgment  was  entered. 

While  there  are  some  discrepancies  between 
the  trial  court's  conclusions  of  fact  ajid  the 
facts  shown  from  the  evidence  in  the  rec- 
ord, it  is  believed  that  they  are  immaterial, 
and  In  no  way  affect  the  merits  of  the  case 
on  this  appeaL  The  conclusions  of  the  trial 
Judge,  In  so  far  as  they  affect  the  merits  of 
the  case,  are  fully  sustained  by  the  record, 
and  need  no  scpport  from  such  testimony  as 
the  appellant  claims  was  improperly  admit- 
ted. And  It  will  be  presumed,  there  being 
ample  legitimate  testimony  to  support  the  ■ 
court's  findings,  that  It  did  not  consider,  and 
was  not  Influenced  by,  any  irrelevant  or  in- 
competent testimony  In  reaching  such  conclu- 
sions. 

The  trial  court's  conclusions  that  the  time 
of  payment  of  appellee's  stock  subscription 
was  not  of  the  essence  of  his  contract,  and 
did  not  constitute  a  condition  precedent  af- 
fecting his  right  to  the  stock,  is  rather  a  con- 
clusion of  fact  dedncible  from  the  testimony, 
than  one  of  law.  Tliia  conclusion,  which  is 
supported  by  the  testimony,  seems  to  us  to 
aispose  of  appellant's  contention  that  ac- 
cording to  appellee's  contract  for  the  snb- 
scriptlon  of  the  stock,  the  payment  of  its  par 
value  on  or  about  July  20,  1891,  was  a  condi- 
tion precedent  to  his  right  to  the  shares. 
There  is  no  question  al>out  the  fact  that  ap- 
pellee was  a  subscriber  for  the  number  of 
stiares  of  stock  for  the  conversion  of  which 
he  sued.  He  paid  $385  of  the  consideration 
therefor,  and  Its  receipt  and  use  by  the  ap- 
pellant, as  well  as  the  issuance  of  the  cer-  | 
tlficates  of  appellee  deposited  (n  the  bank,  to 
be  delivered  to  blm  upon  payment  of  his 
subscription  therefor,  evidenced  the  contract 
of  the  stock  subscription.  The  action  of  the 
company  In  directing  the  bank.  In  which  they 
were  deposited,  not  to  receive  the  proffered 
payment,  but  to  return  the  certificates,  was 
the  repudiation  of  its  contract  with  the  ap- 
pellee, and,  In  connection  with  the  action  of 
Its  board  of  directors  in  marking  the  certifi- 
cates "Forfeited,"  was.  In  effect  *  conversion 
of  appellee's  stock,  rendering  the  appellant 
liable  In  damages  to  the  appellee,  the  meas- 
ure of  which  was  the  difference  betwem  Its  | 
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par  and  market  value,  less  the  amount  dne 
tliereon  as  found  by  tbe  trial  court. 

Tbe  Talldlty  and  binding  effect  of  subscrip- 
tions  for  stock  in  a  corporation,  whether  tbey 
are  made  after  or  before  tbe  corporation  Is 
formed.  Is  not  In  any  way  affected  by  tbe 
failure  of  tbe  subscribers  to  pay  tbe  wbole 
or  part  of  the  same,  unless  payment  Is  ex- 
pressly  required  by  tbe  charter  or  eoablin; 
net  of  the  articles  of  association.  Clark  A 
Uarahall  on  Corp.  f  493.  Article  66S,  Rev.  St. 
1385,  provides  that  IT  a  stockholder  shall  neg- 
lect to  ptkj  any  installment,  as  required  by 
tlie  board  of  trustees,  the  directors  or  trus- 
tees may  declare  bis  stock  and  all  previous 
payments  forfeited  to  tbe  use  of  the  com- 
pany, but  that  no  stock  shall  be  forfeited  un- 
til the  directors  or  trustees  have  caused  a  no- 
tice In  writing  to  be  served  on  him  personal- 
ly, or  by  depositing  the  same  in  the  post 
office,  properly  directed  to  bira,  at  the  post 
of&ce  nearest  his  usual  place  of  residence, 
stating  that  be  is  required  to  make  such  pay- 
meet  at  the  time  and  place  speclfled  In  said 
notice,  and  that.  If  he  fails  to  make  tbe  same, 
Ms  stock  and  all  previous  payments  tbereon 
win  be  forfeited  for  the  use  of  the  company, 
which  notice  may  be  served  as  aforesaid  at 
least  30  days  previous  to  tbe  days  on  which 
such  payment  Is  required  to  be  made.  There 
was  no  pretense  that  the  appellant  compiled 
with,  or  pretended  to  comply  with,  these  stat- 
utory conditions,  before  Its  attempted  for- 
feiture of  appellee's  stock,  and  cancellation 
of  the  certificates  therefor.  Therefore  its  ac- 
tion In  attempting  to  forfeit  tbe  stock  was 
absolutely  void,  and,  as  before  intimated,  can 
only  be  taken  as  evidence  against  appellant 
of  Its  conversion. 

There  la  no  error  assigned,  requiring  a  re> 
Tenal  of  tlie  judgment,  and  It  1b  afflnned. 


UQUID  OABBONIC  ACID  MFQ.  CO.  T. 

LEWIS  et  ai.* 
(Court  of  Clvfl  Appeals  of  Texas.   May  20, 

1903.) 

LUTDLORD  AND  TENANT— LANDLORD'S  LIBN— 
MOSTQAOa  BY  TENANT— PRIORITY. 

1.  Tbe  lien  of  a  landlord  will  prevail  over  a 
mortgage  executed  by  the  tenant  Dpoo  property 
nibject  to  th«  lien  where  the  mortKagee  does 
sot  forthwith  Qle  the  mortgage  for  record,  as 

required  by  statute. 

Appeal  from  UUam  Countr  Court;  B.  B. 
Pool,  Judge. 

Action  by  tbe  Liquid  Carbonic  Acid  Man- 
ufacturing Company  against  J.  F.  Lewis 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  AflSrmed. 

Clement  ft  Gamer,  for  appelant  Wal- 
lace ft  S^Elaon,  for  a^eUees. 

FISHER,  0.  J.  Under  the  autborlty  of 
Secnrl^  Co,  t.  Panbandle  Nat  Bank  (Tex. 
Sop.)  67  S.  W.  22,  the  trial  judge  erred  In 

^AMrtng  doM  Juw  11,  XK*. 


reaching  the  conclusion  that  It  was  neces- 
sary for  the  appellant  to  show  that  It  had  a 
permit  to  do  business  in  Texas  before  it  could 
maintain  this  suit;  but,  however,  upon  tbe 
main  quedUou  involved  in  the  case,  the  Judg- 
ment must  be  affirmed.-  It  may  be  conceded 
that  tbe  superior  title  to  tbe  property  in 
question  was  In  tbe  appellant  before  the 
mortgages  set  out  in  the  findings  of  fact 
were  executed,  but  there  was  a  delay  upon 
tbe  part  of  the  appellant  In  forthwith  having 
its  mortgage  recorded,  so  as  to  give  It  tbe 
standing  of  a  prior  lien  over  the  rights  of  the 
appellee  as  a  landlord.  Upon  tills  subject, 
we  regard  the  case  of  Austin  v.  Welch  (Tex. 
Civ.  App.)  72  S.  W.  881,  as  decisive  of  the 
question.  It  is  there  held  that  tbe  landlord 
is  a  creditor  within  the  meaning  of  the  stat- 
ute, and  that  bis  landlord's  lien  will  prevail 
over  a  mortgage  executed  by  the  tenant  upon 
the  property  on  which  tbe  landlord  would 
have  a  Hen,  where  the  mortg-agee  does  not 
forthwith,  as  tbe  statute  requires,  file  for 
record  bis  mortgage.  We  are  of  the  opinion 
a  proper  predicate  was  laid  for  the  admis- 
sion of  evidence  of  the  contents  of  the  lease 
executed  by  Woody  to  LewUL 
Judgment  affirmed. 


WALKER  T.  TEXAS  &  N.  O.  R.  CO.* 
(Court  of  Civil  Appeals  of  Texas.    Bfay  20, 

1903.) 

APFBAL-BBISra— PROPOSITION-STATEMENT 
-DISMISSAL. 
1.  Where  appellant's  brief  does  not  comiily 
with  rules  29,  30,  and  31  of  the  Court  of  Civil 
Appeals  (67  S.  W.  xv),  requiring  that  each  of. 
the  proposltioDs  shall  be  followed  by  a  brief 
statement,  in  substance,  of  such  proceedings 
contained  In  the  record  as  will  be  necessary  to 
explain  and  support  the  proposition  with  refer- 
ence to  the  pages  of  the  record,  etc.,  the  appeal 
will  be  dismissed. 

Appeal  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  Robert  Walker  against  the  Texas 
&  New  Orleans  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Brockman  ft  Kabn,  J.  V.  Meek,  and  Wm. 
Sorley,  for  appellant  Baker,  Botts,  Baker 
ft  Lovett  and  C  S.  Carter,  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellant against  tbe  appellee  to  recover 
000  damages  for  alleged  personal  Injuries. 
This  oppeal  is  from  a  judgment  in  favor  of 
the  company.  While  there  are  23  assign- 
ments of  emir  copied  in  appellant's  brief, 
and  what  Is  styled  a  "proposition"  under 
each  of  them,  there  Is  no  statement  from  tbe 
record,  as  is  required  by  tbe  rules  of  this 
oourt,  following  any  one  of  them.  For  this 
reason  the  appellee  objected  to  the  consid- 
eration of  each  and  every  one  of  the  assign- 
ments of  error.   Tbe  objection  Is  well  taken. 


•BebearlQg  denied  June  11,  UOl 
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Kules  29,  30,  and  31  for  Courts  of  CItII  Ap- 
peals (67  S.  W.  XT);  Cooper  v.  Hiner,  91 
Tex.  658.  45  S.  W.  554;  Hanrick  t.  Gurley, 
93  Tex.  458,  64  S.  W.  347,  65  S.  W.  119,  56 
S.  W.  330;  Guergnln  v.  HcGown  (Tex.  Civ. 
App.)  63  S.  W.  585;  Mansfield  v.  Neese 
(Tex.  ClT.  App.)  54  S.  W.  370;  Mayfleld  t. 
Robinson,  22  Tex.  OIt.  App.  385,  65  S.  W. 
399.  The  mles  for  briefing  cases  are  plain, 
simple,  and  easily  complied  wltb,  and,  when 
a  cause  is  briefed  In  accordance  with  them, 
the  labor  of  a  court  In  disposing  of  the  ap- 
peal is  materially  lessened.  Besides,  when 
In  the  brief  of  the  appellant  an  assignment  1b 
followed  by  a  proposition  germane  to  it,  and 
a  statement  made  from  the  record,  as  is 
required  by  the  rules,  supporting  It,  the  ap- 
pellee, In  preparing  his  brief,  is  Informed  as 
to.  what  part  of  the  record  the  appellant  re- 
lies on  to  Bostalo  tlie  propotdtion  under  his 
assignment,  and  li  enabled  therefrom  to 
clearly  state  his  counter  proposition,  and 
point  out  any  error  or  omission  In  the  state- 
ment under  the  proposition  In  bis  adversary's 
brief.  When  this  is  done,  the  Court  of  Civil 
Appeals  has  before  It  that  part  of  the  record 
relied  upon  by  either  party  to  sustain  his 
contention  under  the  assUniment  of  error, 
and  can  readily  determine  the  question  In- 
volTed,  withont  having  to  grope  through  the 
record,  and  guess  as  to  what  part  of  It  is 
pertinent  to  the  assignment  under  consider- 
ation. While  this  court  has  no  desire  to 
avoid  work,  and  would  much  prefer  to  de- 
cide a  case  submitted  to  it  upon  its  merits, 
It  is  Its  duty,  in  the  interest  of  the  public, 
to  enforce  the  rules  prescribed  by  the  Sn- 
-  preme  Court  for  attaining  the  ends  of  jus- 
tice, as  well  as  expediting  business. 

There  being  no  assignment  of  error  pre- 
sented in  appellantfs  brief  in  such  a  manner 
as  requires  Its  conslderaHon,  and  there  being 
no  fundamental  error  in  the  Judgment  of  the 
court  below,  it  la  our  duty  to  affirm  It,  which 
la  accordingly  done. 


BTON  T.  GEOBaa  et  vz. 

(Court  of  Civil  Appeals  of  Texas.    May  22, 

1903.) 

DECEDBNT'3  ESTATE  —  REJBCTBD  CLAIMS  — 
ACTIONS  TO  ESTABLISH— TRUST  DEED— VA- 
LIDITY—JURISDICTION  TO  DETERMINE— PAR- 
TIES—HOMESTEAD. 

1.  In  a  suit  to  establish  a  rejected  claim 
against  a  decedent's  estate,  the  district  court 
has  jurisdiction  to  deterniine  the  validity  of  a 
trust  deed  givea  to  secure  iL 

2.  In  a  suit  to  establish  a  rejected  claim 
a^inst  a  decedent's  estate,  and  to  determine 
the  validity  of  a  trust  deed  given  to  secure  it, 
tha  trustee  is  not  a  necessary  party. 

On  Rehearing. 

3.  A  husband  and  wife  resided  on  an  im- 

proveiJ  one-acre  tract,  worth  about  $500,  in  an 
addition  to  an  incorporated  town  divided  into 
blocks,  lots,  and  streets.  The  street  in  front  of 
their  dwelling  house  led  to  the  principal  busi- 
ness Mtrect  of  the  town.  The  town  had  a  ijopu- 
latluu  of  about  1.500.   The  husband  owned  179 


acres  outside  of  the  limits  of  the  town,  and 
cultivated  it  as  a  farm,  usins  the  proceeds  to 
support  himwlf  and  family.  This  land  was  not 
worth  over  per  acre.  HeI4,  as  matter  of 
law,  that  it  was  not  a  homestead. 

Appeal  from  District  Court.  Fort  Bend 
County;  Wells  Thompson,  Judge. 

Action  by  A.  P.  George  and  wife  against 
V.  M.  Ryon,  administratrix  of  J.  W.  Ryon, 
deceased,  to  establish  a  rejected  claim.  Judg- 
ment establishing  tiie  claim  and  upholding  a 
deed  of  trust  given  to  secure  It  and  defend- 
ant appeals.  Affirmed. 

John  a  Mitchell  and  T.  B.  Mitchell,  for 
appellant  Peareson  ft  Peareson,  for  appel- 
lees. 

GARRETT,  C.  J.  Tbls  suit  grows  out  of  a 
suit  originally  brought  in  the  district  court  of 
Pt.  Bend  county  by  A.  P.  George  and  wife 
against  V.  M.  Ryon,  as  administratrix  of  the 
estate  of  J.  W.  Ryon,  deceased,  to  establish 
a  claim  against  the  estate  of  said  J.  W.  Ryon 
for  the  sum  of  $1,285.25,  which  the  adminis- 
tratrix on  presentation  to  her  for  allowance 
had  rejected.  The  claim  was  secured  by  a 
deed  of  trust  on  179  acres  of  land  In  Ft.  Bend 
coimty,  executed  by  J.  W.  Ryon  to  P.  E. 
Peareson,  as  trustee  for  J.  H.  P.  Davis,  who 
transferred  the  claim  to  the  plaintiff.  The 
petition  set  out  the  claim,  and  alleged  the  fact 
of  the  execution  of  the  deed  of  trust,  and  ask- 
ed that  the  claim  be  established  as  a  claim 
against  the  estate  of  J.  W.  Ryon,  deceased, 
but  made  no  prayer  as  to  the  lien.  The  de- 
fendant, after  answering  the  petition,  filed  a 
plea  setting  up  the  defense  that  the  land  was 
the  homestead  of  herself  and  the  said  J.  W. 
Ryon,  who  was  her  husband  at  the  time  of 
the  execution  of  the  deed  of  trust  described 
in  the  petition,  and  prayed  that  said  deed  of 
trust  be  declared  invalid.  The  plaintiff  de- 
murred to  the  plea  praying  for  the  cancella- 
tion of  the  deed  of  ti-ust,  on  the  ground  of  the 
want  of  Jurisdiction  in  the  district  court  to 
inquire  into  the  lien.  The  demurrer  was  over- 
ruled, and  on  trial  by  Jury  a  judgment  was 
rendered  establishing  the  claim,  but  the  deed 
of  trust  was  declared  to  be  invalid,  and  was 
set  aside  and  annulled.  An  appeal  to  this 
court  finally  resulted  in  affirmance  of  the 
Judgment  of  the  com-t  below  establishing  the 
claim,  and  In  the  reversal  of  so  much  thereof 
as  canceled  the  deed  of  trust  because  the 
facts  were  not  sufficient  to  show  that  the 
land  was  a  homestead.  Geo^e  v.  Ryon  (Tex. 
Civ.  App.)  59  S.  W.  825;  Id.  (Tex.  Sup.)  00 
8.  W.  427;  Id.  (Tex.  OIv.  App.)  61  8.  W.  138. 
In  remanding  the  cause,  this  court  directed 
a  new  trial  upon  the  homestead  Issue,  with 
permission  to  the  plaintiffs,  if  they  saw  prop- 
er, to  have  their  claim  upon  the  land  adjudi- 
cated. 

After  the  case  had  been  remanded  the  plain- 
tiffs tiled  a  supplemental  petition  making  a 
party  T.  B.  Wessendorff,  who  had  been  ap- 
pointed administrator  de  bonis  non  of  the 
said  estate  in  the  place  of  the  defendant  Y. 
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U.  Byoii,  who  had  been  removed,  and  asked 
to  have  tbelr  claim  adjudged  to  be  a  Uen 
upon  the  land.  The  defendant  Wessendorff 
admitted  the  execution  of  the  deed  of  trusL 
The  defendant  V.  M.  Ryon  demurred  to  the 
petition  tliat  the  court  was  without  Jurisdic- 
tion to  classify  the  claim,  and  pleaded  her 
homestead  right  to  the  land  and  the  Invalidity 
of  the  deed  of  trust,  and  asked  that  the  same 
be  annulled  and  her  title  quieted.  Judgment 
was  rendered  In  favor  of  the  plalntlCFa  estab- 
lishing their  Uen  upon  the  land  upon  a  ver- 
dict returned  hj  the  jury  under  the  direction 
of  the  court.  The  eztstence  of  the  claim  and 
the  ^ecution  of  tbe  deed  of  trust  as  set  out  In 
the  petition  of  the  plalntiffl  were  shown. 
Richmond  was  shown  to  be  an  incorporated 
town  of  1,500  Inhabitants,  lying  on  the  west 
bank  of  the  Brazos  river.  The  defendant  Vir- 
ginia M.  Ryon  was  the  widow  of  J.  W.  Kyon, 
deceased,  and  resided  with  her  husband,  at 
tbe  time  of  his  deatb,  within  the  corporate 
limits  of  the  town  of  Richmond,  upon  lots,  in 
u  addition  to  said  town,  comprising  about 
one  acre  of  ground.  J.  W.  Ryon  was  a  fann- 
er, and  owned  the  179  acres  of  land  upon 
which  the  deed  of  trust  had  been  glven^  and 
cultivated  It  aa  a  farm.  Neither  of  tbem  own- 
ed any  other  land.  Tbe  land  was  situated 
across  tbe  river  from  Richmond,  outside  of 
the  corporate  limits. 

The  district  court  had  Jurisdiction  to  In- 
quire into  and  establish  the  plaintiffs'  lien 
upon  the  land.   George  v.  Ryon  (Tex.  Sup.) 

60  S.  W.  427;  George  7.  Ryon  (Tex.  Civ.  App.) 

61  S.  W.  138.  We  should  not  consider  the 
gueatlon  of  homestead,  because  it  Is  not  prop- 
erly raised  by  any  assignment  of  error;  but 
we  are  of  the  opinion,  however,  that  tbe  un- 
disputed evidence  showed  that  the  179  acres 
was  no  part  of  tbe  homestead  of  tbe  defend- 
ant Virginia  H.  Byon.  The  verdict  Is  suffi- 
cient to  support  tbe  Judgment  It  was  not 
necessary  to  make  the  trustee  a  party  to  tbe 
proceeding  to  establish  the  claim  against  the 
estate.  It  appears,  however,  that  he  was 
dead.  The  Judgment  of  the  court  tielow  will 
be  afllzmed. 

AtUxiDed. 

On  Motion  for  Rehearing, 
(June  19,  190S.) 

A  motlcm  for  ccmclualonB  of  fact  and  law 
was  anbmltted  by  tbe  appellant  In  this  cause, 
bnt.  as  It  was  a  general  request  pointing  out 
no  qoeatlons  on  wblcb  conclusions  were  de- 
sired, and  tbe  court  having  already  filed  con- 
clusions, tbe  motion  was  overruled.  On  mo- 
tlOD  for  rehearing,  however,  the  conclusions 
witb  respect  to  the  homestead  question  are 
specUteally  complained  ot  Aa  the  motion 
for  rebearing  will  be  overruled,  and  our  con- 
dnafons  of  fact  may  not  be  full  enough,  we 
Bopplement  them  as  follows: 

The  deed  of  trust  creating  the  Uen  which 
was  established  by  the  Judgment  was  exe- 
cuted by  3.  W.  Ryon  to  B.  E.  Feareson,  as 
76  S. W.-4 


trustee,  September  4,  1885.  The  evidence 
does  not  show  that  Feareson  Is  dead.  At  the 
time  of  the  execution  of  the  deed  of  trust 
the  appellant  and  J.  W.  Ryon  were  husband 
and  wife,  and  continued  to  be  until  the  deatb 
of  J.  W.  Ryon,  which  she  testified  occurred 
January  4,  1900.  At  the  time  of  the  execu- 
tion of  tbe  deed  of  trust  J.  W.  Ryon  and  bis 
wife  resided  In  the  town  of  Richmond,  on  a 
oue-acre  lot  in  Deschaumes'  addition  to  said 
town,  occupying  it  as  a  home.  Tbe  said  lot 
and  Improvements  were  worth  about  $500. 
Richmond  la  a  town  of  about  1,500  inbablt- 
ants,  and  is  divided  into  blocks,  lots,  and 
streets.  It  la  situated  on  the  West  bank  of 
the  Brazos  river.  Tbe  old  town  survey  ex- 
tended to  near,  a  bayou  or  deep  gully  on  tbe 
north  of  which  lay  Deschaumes'  addition, 
which  is  Joined  onto  the  original  town  sur- 
vey, and  was  laid  off  in  1875  Into  blocks, 
lots,  and  streets.  There  is  a  bridge  across 
tbe  bayou  connecting  it  with  the  old  town. 
There  are  five  dwelling  bouses  in  the  addi- 
tion. The  street  In  front  of  tbe  Ryon  dwell- 
ing house  leads  to  tbe  principal  business 
street  of  Richmond.  The  town  of  Richmond 
was  incorporated  many  years  ago,  and  the 
addition  is  included  within  the  corporate  lim- 
its. The  record  does  not  show  that  tbe  cor* 
poratlon  has  evet  been  abandoned.  At  the 
time  of  tbe  execution  of  tbe  deed  of  trust 
J.  W.  Ryon  was  a  farmer,  and  cultivated  the 
laud  upon  which  tbe  deed  of  trust  was  given 
as  a  farm,  using  the  proceeds  for  the  sup- 
port of  his  family,  consisting  of  himself  and 
the  appellant  and  their  children.  The  tract 
of  land  containing  179  acres  Is  situated  out- 
side of  tbe  town  of  Richmond  on  the  east 
side  of  the  Brazos  river,  which  Is  its  west 
boundary,  Juat  opposite  Deschaumes'  addi- 
tion, of  which  the  Brazos  river  is  the  east 
l>oundary.  There  Is  a  public  wagon  bridge 
across  the  river  between  tbe  addition  and  the 
farm.  Tbe  land  la  not  worth  over  $25  an 
acre. 

The  question  of  homestead  is  a  difficult 
one,  and  one  about  which  we  have  consider- 
able doubt,  but  the  controlling  facts  are  un- 
disputed and  present  no  question  for  a  Jury. 
It  Is  for  the  court  to  say  upon  the  facta 
whether  or  not  tbe  land  was  a  homestead. 
We  are  of  the  opinion  that  it  was  not 

Overruled. 


GIRVIN  V.  WOOD. 
(Court  of  Civil  Appeals  of  Texas.    Blay  27, 
1903.) 

JUSTICE  OF  THE  PEACE-APPHAL  BOND-CON- 
DITIONS-PARTIES—CONSTRUCTION  OF 
JUSTICE'S  JUDGMENT. 

1.  A  bond  given  on  appeal  from  a  justice, 
conditioned  that  appellant  shall  prosecute  his 
appeal  to  effect,  and  Bhall  satisfy  the  Jud^rtueut 
which  may  be  rendered  against  him,  substan- 
tially complies  with  the  statute. 

2.  A  justice's  transcript  sbowed  an  entry  dis- 
missing the  case  as  to  one  defendant  on  motion 

^  1.  Sm  JuiUcm  of  tb*  Peace,  vol.  U,  Cent  DIs.  I 
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of  plaintiffs  attornfey.  The  Jafl^ent  reoltefl 
that,  it  Rppenrhig  that  the  citation  issufld  to  this 
[I^fendant  bad  been  returned  not  served,  plaiii- 
tiff  said  he  would  no  Icnger  prosecute  his  suit 
agaiust  that  defendant.  It  then  showed  a  jury 
trial,  and  verdict  for  plaintltE,  and  adjudged 
ttiut  plaintiff  recover  from  the  other  defend- 
ants,  and  that  be  take  uothhic  by  bis  suit 
against  the  tirat  defendant.  Hcldth&t,  notwitb- 
Btandiiig  the  recital  of  a  dismissal,  the  record 
showed  a  judgment  between  the  plaitrtfff  and 
tbe  first  defendant,  making  the  Uttter  a  neces- 
sary^  obligee  in  an  aB3>eal  Doad. 

3.  It  was  Immaterial  that  tbe  first  defendant 
was  not  served  with  citation,  as,  for  aaght  that 
WHS  shown  by  the  recoi-d,  he  was  an  apijellee, 
witbin  tbe  meaning  of  tbe  statute,  judgment 
on  the  merits  bavibg  been  rendered  between 
bim  and  plaintiff. 

Appeal  from  Tom  Greai  Ooanty  Ooont; 
Milton  Mays,  Judge. 

Action  by  C.  A.  Wood  against  J.  H.  Olr- 
Tin  and  others.   From  an  order  diBmlsslng  ' 
defendant   Glrvln's   appeal  tram  Jostloe** 
court,  be  appeals.  Reversed. 

Hm  &  Lee  and  A.  B.  Borgess,  tot  appel- 
lant 

I 

KSrr,  J.  This  suit  originated  In  a  Justice  I 
of  the  peace  conrt,  and  was  app&iled  to  the  ! 
county  court.   C.  A.  Wood  was  the  plaintiff.  I 
and  C.  B.  Cope,  Sam  Co^  and  J.  H.  Gir-  I 
Tin  were  defendants.  As  against  Girvln  and  | 
C.  A.  Cope,  tbe  plaintlfC  recovered  in  thR 
Justice's  court;  and  the  defendant  Glrrln 
appealed  to  the  county  court,  making  the  ap- 
peal bond  payable  to  the  plaintiff,  Wood,  and 
to  Glrrln's  codefendants,  0.  A.  Cope  and  \ 
Sam  Cope.  In  the  county  court  the  plain- 
tiff filed  a  motion  to  dismiss  the  appeal  be- 
cause the  appeal  bond  was  not  conditioned 
as  required  by  law,  and  was  not  payable  to 
the  appellee  plaintiff.  This  motion  was  sus- 
tained, and  tbe  appeal  dismissed.   The  bond 
was  conditioned  "that  the  above-bounden  J. 
H.  Girvln  shall  prosecute  his  appeal  to 
effect,  and  shall  pay  off  and  satisfy  the  judg- 
ment which  may  be  rendered  against  him 
on  such  appeal,"  which  was  a  substantial 
compliance  with  the  statute. 

As  to  the  other  point,  more  difficulty  haa 
been  enconntered.  The  court  below  seems 
to  have  disposed  of  the  motion  upon  the 
theory  that  Sam  Cope  had  been  dismissed 
from  the  case,  and  that,  as  to  him,  no  Judg- 
ment was  rendered  by  the  Justice  of  tbe 
peace.  If  this  construction  of  tbe  Judgment 
rendered  by  the  justice  of  tbe  peace  was  cor- 
rect Sam  Cope  was  not  a  party  to  the  Judg- 
ment, and  should  not  have  been  made  a  payee 
In  the  bond.  The  transcript  from  tbe  Jus- 
tice's court  shows  an  entry  on  the  docket 
dismissing  the  case  as  to  defendant  Sam  Cope 
on  motion  of  the  plalntiff'a  attomeor.  Tlhe 
Judgment  which  follows  the  entry  referred 
to  contains  the  following  language  in  -refer- 
ence to  Sam  Cope:  "On  this  day  came  the 
plaintiff,  by  his  attorney,  snd.  It  sppearlng 
to  tbe  court  that  the  citation  insned  to  the 
defendant  Sam  Cope  has  beon  returned  not 
served,  the  plaintiff  says  he  will  no  longer 


prosecute  hta  suit  asalnat  the  drtendant 
Sam  Cope."  The  JOdement  then  proceeda, 
showing  a  trial  before  a  Jury,  a  verdict  for 
the  plaintiff,  and  concludes  as  follows;  "It 
Is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  C.  A.  Wood  do  have  and 
recover  from  tbe  defendants  C.  E.  Cope  and 
J.  H.  Girvln  tbe  sum  of  one  hundred  nlnety- 
slz  &  •o/i«o  dollars.  Vltb  Interest  thereon 
from  this  date  at  the  rate  o^  ten  per  cent, 
per  annum,  together  with  his  costs  In  this 
behalf  expended,  and  that  be  have  his  exe- 
cution; and  tt  Is  further  ordered  and  adjudg- 
ed that  tbe  plaintiff,  C.  A.  Wood,  take  noth- 
ing tiy  his  suit  against  the  defendant  Sam 
Cope,  and  that  the  said  Sam  Cope  go  hence 
without  day."  The  poitlon  of  the  Jodgment 
qnoted'above  discloses  the  final  action  of  the 
court  In  fact,  what  preceded  It  was  more 
in  the  nature  of  recitals,  and  that  qutfted 
constftntes  the  Judgment  that  was  tendered, 
^erefore  we  feel  conatratned  to  tidd,  not- 
withstanding the  preceding  recital's  to  the 
effect  thttt  Sam  Cope  had  been  dlsmlaaed 
from  the  suit,  that  in  ftrct  flie  coart  rendered 
Judgment  as  between  the  plaliftW  and  the 
defendant  Sam  Cope;  and  therefore  It  -was 
not  only  proper,  but  necessary,  thtft  the  ap- 
peal twnd  sboiild  "be  made  payable  to  tafm,  aa 
well  as  tbe  other  appellees.  It  Is  no  answer 
to  this  to  contend  that  as  the  record  shows 
that  Sam  Cope  was  not  served  wHh  citation, 
the  court  had  no  Jurisdiction  to  enter  Jodg- 
ment that  the  plaintiff  take  nptbtng  aa 
against  him.  In  ttie  flrtft  place,  for  anght 
that  appears  in  the  record,  Sam  Cope  vary 
have  appeared  before  ttie  trial  ended,  anfl 
submitted  himself  to  the  Jurisdiction  of  tbe 
court  In  the  second  place,  although  the 
court  may  bare  been  without  Jurisdiction 
over  Sam  Cope,  yet  as  It  rendered  Judg- 
ment on  tbe  merits  of  the  case  as  between 
him  and  the  plaintiff,  he  was,  for  the  pur- 
pose of  an  appeal,  an  appellee,  within  tbe 
meaning  of  the  statute,  and  It  was  proper  for 
the  appeal  bond  to  be  made  payable  to  falm. 

From  this  it  fallows  that  the  court  erred 
in  snstnlnlng  the  motion  to  dlsmfas  the  ap- 
peal, for  which  error  the  Jodgment  is  re- 
versed and  tbe  cause  remanded. 


SCHUMACHER  et  al.  v.  SCIIUMACHKK 
et  al.* 

(Court  of  Civil  Appeals  of  Texas.    May  20. 

lf)U3.) 

LIFE  POLICY— CONSTRUCTION— BENEFICIARY. 

1.  A  life  iMltcy  pavable  to  the  wife  of  as- 
snred  If  HviuR.  and,  if  not  living,  then  to  his 
executors,  administrators,  and  assigns,  became, 
on  tlie  death  of  assured  after  that  of  his  wile, 
a  part  of  his  estate,  to  he  administared  accord- 
ing to  the  terms  of  his  will. 

-Appeal  from  Diatrlct  Court,  Grimes  Coun- 
ty; J.  M.  Smither,  Judge. 

Action  by  Henry  D.  Schumacher  and  an- 
other against  John  W.  Schumacher,  as  tem- 

*Behear1ng  denied  June  17,  ISOS, 
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porazy  ailuilnlttmtmr  «C  ttae  estate  of  Betof 
Sctaumacher,  deceased,  and  otliera.  From  a 
Judgment  tor  defendants,  plaiatUCs  appeaL 
Affirmed. 

W.  W.  Meacbum,  for  appellants.  Haynes 
ShamMH^  for  appeUeaa. 

JAMES,  0.  J.  H.  D.  Scbnmacher.  a  eon 
of  Henry  Schtunacher,  filed  this  suii  against 
tbe  executors  and  tbe  other  nine  children  of 
said  Henry  Sohumactaer,  to  recover  a  one- 
tenth  interest  in  tbe  proceeds  of  two  insur- 
ance policies  on  the  life  of  said  Henry  Schu- 
macher, which  bad  been  recelred  by  bis  ex- 
ecutors. 

W.  T.  Schumacher,  one  of  the  defendants, 
being  In  like  position  as  plalntlfT  with  refer- 
ence to  the  fond,  adopted  plaintiff's  plead- 
ings, and  also  claimed  a  one-tenth  interest 
In  tbe  policies. 

The  statement  of  faiets  sho-nv  that  the 
policies  were  payable  nnto  Emma  L.  Scbn- 
macher, wife  of  Henry  Schumacher,  of  Nav- 
asotK,  Tex.,  *if  llTing,  and.  If  not  living, 
then  to  bis  executors,  administrators,  or  as- 
signs." Emma  L.  Schumacher  died  in  189B, 
and  Henry  Schumacher  died -in  May,  1901, 
leading  a  wll),  wUch  was  duly  probated,  in 
which  tbe  said  policies  are  not  mentioned, 
but  which  contains  the  following  provision : 
"T  will  and  beqneath  to  my  sons  and  my 
daughters  Robert,  Henry,  John  W.,  Adn 
Wesson,  wife  of  Walter  B.  Wesson,  Minnie 
J.,  Klla,  Emma,  Ruth  and  Baylor,  all  of  the 
estate,  right,  title  and  Interest  in  posaesslon, 
reverslcm,  or  remainder  which  I  now  have,  or 
may  have  at  the  time  of  my  deatii,  of,  in 
and  to  any  lands,  tenementa.  beredltamemts, 
or  rents,  charges  upon  or  issuing  out  of  same, 
or  shall  have  of,  in  or  to  any  personal  prop- 
erty whatever.  It  being  my  will  and  desire 
that  my  said  children,  Robert,  Henry,  John 
W.,  Ada  Wesson,  wife  of  W.  B.  Wesson, 
Minnie  J.,  Ella,  Emma,  Ruth  and  Baylor 
shall  have  all  of  the  property  that  I  now  pos- 
sess or  may  possess  at  the  thne  of  my  death, 
both  real  and  personal,  or  mixed,  it  bedng 
my  will  that  they  shall  share  the  same  equal- 
ly between  them."  And  that,  under  said 
clanse  in  said  will,  H.  D.  Schumacher  and 
W.  T.  Schomacber  have  no  interest  In  and 
to  the  remaining  estate  of  H.  Schmnacher, 
deceased. 

Demand  was  duly  made  of  John  W.  Sctau- 
mncher,  temporary  administrator  of  said  es- 
tate of  Henry  Schumacher,  deceased,  and  of 
the  executors  of  said  estate  of  H.  Sefan- 
macber,  deceased,  by  the  said  Henry  D. 
Scbvmecber,  plaintiff,  and  said  W.  T.  Schu- 
macher, defendant,  for  their  respective 
shares  (one-tenth  each)  of  the  said  moneys 
collected  by  said  John  W.  Schnmaeher,  tem- 
porary Administrator  of  said  estate,  upon 
•aid  two  policiea  of  Insurance,  as  shown  in 
paragraph  2  hereof,  which  was  refased  by 
said  defendants. 

Tbe  proceeds  of  tbe  policies  appear  to  ba-re 
been  vecdved  by  tbe  tDdepeodent  eaecators 


o(  wiM  will.  Tbm  stBtMMBt  of  furii  aiip> 
ptomenta  tbe  mntertal  facts  above  by  a  ze- 
dtal  wbich  m  copy,  oa  It  serrei  to  doaiiy 
Illustrate  tbe  nii>ectlTe  oontentioiis  on  ttaoao- 
fflcts: 

"That  iqwn  tbe  facts  aforesaid  the  aalC 
Hjenry  D.  Schnmacbcr  and  W.  T.  Schumadk- 
er  each  claim  Hiat,  nnder  the  provislona  of 
said  two  policies,  upon  the  death  of  tbe  said. 
Heniy  Scbumacher  the  proceeds  of  said  two- 
policies  belonged  to  said  ten  lieln  named  i» 
paragraph  4  of  this  a^^reaasent,  as  the  ebU- 
dren-of  tiie  aald  Henty  Schumacher,  deceea- 
ed,  in  which  tuey  shared  equally  (L  e..  each 
waa  the  owner  of  one-tenth  thereof),  an& 
tbMt  the  temporary  administrate  and  exee- 
uton  of  aald  estate  weue  to  ctdlect  aald  moD* 
eye  and  pay  the  same  over  to  the  said  ten 
helra.  cespecttvely,  tbey  being  appointed  by 
aald  Etenry  Schmnacher  in  aald  iwUclea  m 
trustees  for  the  purpose;  but  ttae  said  John 
W.  Sebumaaber,  administrator  pso  tern.,  and 
ttae  ueouton  of  tbe  said  cstatte  of  Heniy 
Schumacher,  deoeaee^,  claim  ttaat  by  tbe  ppo- 
visions  of  said  poUolee,  and  the  will  of  said 
Etenry  Scbmnacdia,  deceued,  aa  given  Id 
paragraph  number  &  hereof,  tbe  mtiie  pro- 
ceeds of  the  said  two  policies  belonged  to  Ua- 
aald  eight  legatees,  vis.,  Robert,  Henry  Schn- 
macbsr,  John  W.  Stiinmacber.  Mi^  Wesaoo,. 
wife  of  W.  B.  WeeaoD,  Minnie  Setanmacher, 
Ella  Schumacher,  Slmma  Sohumacfaer,  Butiv 
Schnmaeher,  and  Baylot  Schnmaeher,  which 
tbey  are  to  sbara  equally  between  them  (1.  e.,. 
each  coe-elghth  tbereof),  and  ttut  said  Hen- 
ry D.  Scbumacher  and  William  T.  Schu- 
macher have  no  Intereat  tberdn. 

"That  is  to  say,  that  the  executors  claim- 
that  the  procceda  of  said  polidea  are  a  part 
of  the  assets  of  the  estate  of  the  said  Houty 
Sebomacher,  deceased. 

"The  said  parties  to  this  suit  hereby  sub- 
mit to  the  court,  upon  the  agreed  statement 
of  facts  aforesaid,  tbe  qu^ions  of  law  for 
&e  court  to  find  to  whom  said  proceeds  of 
said  policies  belong,  and  to  render  Its  Judg- 
ment thereon,  .as  aforesaid;  each  and  all 
said  parties  reserving  their  right  of  appeal, 
if  so  desired,  from  whatever  Judgment  the 
court  may  render  in  tbe  case." 

The  trial  Judge's  conclusion  of  law  waa  as 
follows:  "That  the  terms  of  the  said  two 
policies,  after  tbe  death  of  t^  said  Emma  L. 
Schumacher,  created  a  title  to  the  said  two 
policies  absolute  in  Henry  Schumacher,  and 
that  the  proceeds  of  said  policies  collected 
after  bis  death  by  his  executors  constituted 
a  part  of  the  assets  of  his  wtiate,  to  be  con- 
trolled and  devised  by  tbe  terms  of  said  wilt 
the  same  as  any  other  property  belonging  to 
his  estate,  and  that  all  of  said  estate,  includ- 
ing the  proceeds  of  said  policies,  passed  by 
tbe  terms  of  said  will  to  the  persons  named 
la  said  will  as  devisees,  and  that  the  plain- 
tiffs Henry  Schumacher  and  W.  T.  Schu- 
macher are  not  entitled  to  any  part  ol  the' 
amount  collected  out  of  said  policies." 

The  flfst  assignment  of  error  attacks  ttae 
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lioHowlng  flndlnc  ^pressed  In  tbe  Judge's 
condusioDB  of  fact,  In  effect:  That,  by  the 
terms  of  the  will,  appellants  were  not  to  re- 
ceive any  part  of  said  H.  Schumacher's  es- 
tate—as not  a  correct  conclusion  from  the 
terms  of  the  will,  as  shown  by  tbe  state- 
ment of  facts.  There  was  no  other  conclu- 
sion to  be  drawn,  or  construction  to  be  placed 
on  tbe  will. 

Tbe  real  position  wblch  appellants  take 
seems  to  be  that  tbe  proceeds  of  these  poli- 
cies were  not*  any  portion  of  the  estate  of 
Henry  Schumacher,  and  not  affected  by  tbe 
proTlslons  of  his  will. 

In  the  second  assignment  of  error,  an^el- 
lants*  position  Is  definitely  stated  to  be  that 
the  court  should  hare  found  tiiat,  tbe 
terms  of  the  policies,  the  title  to  same  vest- 
ed, when  taken  ont,  in  Emma  Schumacbo', 
wife  of  Henry  Schumacher,  If  living  at  tbe 
time  of  his  death,  and,  If  not  living,  then 
In  bis  executors,  administrators,  or  asslgnfl, 
and,  the  said  Henry  Schumacher  never  hav- 
ing assigned  aald  policies  at  his  death,  the 
legal  title  to  said  policies,  by  the  terms  there- 
of, vested  In  said  executors  or  administra- 
tors as  a  class  of  trustees  to  collect  same, 
and  pay  same  over  to  bis  ten  children,  dure 
and  sliare  alike,  and  that  said  Hnuy  Scbn- 
macber  did  not  diange  the  terms  of  said 
policies  by  the  i»ovi8lons  of  hto  wll!,  as  tbe 
same  are  not  mentioned  therdn. 

It  seems  to  ns  that  tbe  qnestlon  la  not 
whether  appellants  are  entitled  to  any  of  the 
property  of  the  estate  of  the  testator,  fw 
the  will  clearly  disinherits  them,  but  the 
qnntlon  raised  la  one  of  construction  ot  the 
policies. 

The  braeftdarles  of  these  policies,  after 
the  death  of  Mrs.  Schumacher,  were  Henry 
Schumacher,  his  executors,  administrators, 
or  assigns.  He  nevw  assigned  them,  and 
died  leaving  a  will,  with  executors.  Upon 
bis  death  the  executors  of  the  will  became 
the  persons  entitled  to  recdve  the  proceeds, 
aa  a  part  of  bis  estate  to  be  administered 
by  them  according  to  Its  terms.  The  nam- 
Ii^  of  "executors'*  in  the  policy  contemplat- 
ed a  disposition  of  the  polldes  by  Schu- 
macher by  will.  The  polldes  were  a  part  of 
his  estate.  Dulaney  Walsh  (Tex.  Clr. 
App.)  87  8.  W.  615.  The  Instrument  under 
which  tbe  executors  are  acting,  and  which 
dl^Msed  of  his  entire  property,  cut  appd- 
lants  ofT  from  any  share  in  the  estate,  in- 
cluding tbe  proceeds  of  these  policies. 

Agreeing  with  the  conclusions  of  tbe  trial 
Judge,  we  afflriu  tbe  Judgment.  Affirmed. 


HARWELL  V.  SOUTHERN  FURNITURE 

CO. 

(Court  of  Civil  Appeals  of  Texas.    May  16, 

1903.) 

SERVANT— INJURIES— INSTRUCTIONS. 
1.  Whcie,  in  an  actioo  b;  a  servant  tnr  la- 
Jnries  due  to  defective  machinery,  the  only  de- 


fect disclosed  was  not  diaoovered  until  after  tbe 
accideot,  an  instrucUui  that.  If  tbe  detect  was 
not  known  to  the  master,  and  could  not  have 
been  knowo,  by  ordinary  care,  in  time  to  have 
it  repaired,  the  jury  ahoold  find  for  defendant, 
was  erroneouaL 

2.  A  charge  on  an  Issue  not  raised  Is  rever- 
sible error  unless  it  appears  Ircnu  the  record  to 
have  been  harmless. 

3.  Where,  in  an  actim  by  a  servant  for  luju- 
rlev  due  to  defective  madiinery,  the  evidence 
was  confiicting  on  all  the  issues  raised,  an  in- 
struction that  it  was  the  duty  of  the  foreman, 
when  informed  that  the  machine  was  ont  of 
order,  to  make  immediate  inspection,  was  er- 
roneous, na  assuming  that  he  should  nave  made 
immediate  inspection. 

Error  from  District  Court,  Bowie  County; 
J.  M.  Talbot,  Judge. 

Action  by  L.  O.  Harwell  against  the  South- 
em  Furniture  Company.  '  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

C.  8.  Todd,  tor  [rialntlfl  In  error.  Qlass, 
Estes  A  King,  for  defendant  in  error. 

RAINEY,  a  J.  Ptelntlff  in  error  tKonght 
this  suit  to  recover  for  personal  injurtes  re- 
cdved  by  him  In  operating,  as  employd  of 
defendant  in  error,  an  alleged  defwtlve  ma- 
cblne— a  ripsaw.  The  defects  were  alleged 
to  have  been  unknown  to  plaintiff,  and  were 
known,  or,  by  tbe  use  of  ordinary  care,  could 
have  been  known,  to  defendant  Defendant 
pleaded  general  denial,  that  the  machine  was 
in  good  condition,  assumed  rlak,  and  con- 
tributory negligence  on  the  part  of  plaintiff. 
Tbe  evidence  was  conflicting  on  all  the  Issues 
raised.  Tbe  court  charged  tbe  Jury,  in  ef- 
fect, that.  If  the  machine  was  dMectlvfl,  bnt 
that  sncb  defect  was  not  known  by  defend- 
ant, and  could  not  have  been  known  by  the 
use  of  ordinary  care  and  diligence.  In  time 
to  have  repaired  or  remedied  the  defect  by 
the  use  of  ordinary  care  before  plaintiff  was 
Injured,  then  to  find  for  driendant  This 
charge  Is  aaalgned  aa  error,  plaintiff  contend- 
ing that  neither  the  pleadings  nor  evidence 
raised  the  issoe  as  to  want  of  time  to  repair 
the  machine  after  discovery  vt  tbe  defect 
and  before  the  injury.  We  are  of  tbe  (^ilnlon 
that  this  contention  sbould  be  sustained.  Tbe 
only  defect  wblch  tbe  evidence  tends  to  show 
existed,  and  that  could  have  caused  the  ac- 
ddent,  was  not  discovered  until  after  the 
acddent  So  tbe  anestlon  of  time  to  repair 
could  not  arise,  as  that  only  applies  when  tbe 
employer  discovers  the  defect.  Then,  in  this 
connection,  the  issue  was  whether  or  not 
there  was  a  defect,  and,  if  so,  did  defendant 
use  proper  care  to  discover  the  defect  before 
tbe  injury?  A  charge  upon  an  Issue  not 
raised  Is  reversible  error,  unless  It  aiq;»eara 
from  tbe  record  that  It  was  harmless.  Such 
Is  not  the  case  here. 

Tbe  spedal  charge  requested,  the  refnsal 
of  wblch  is  assigned  as  error,  we  think  was 
properly  refused.  It  instructed  the  Jury  that 
it  waa  the  duty  of  the  foreman,  when  lu' 
formed  that  tbe  machine  was  ont  of  order, 
though  tbe  defect  was  not  patent  and  open 
to  observation,  "to  make  such  immediate  la- 
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■pecUon  ot  sacb  machinery,  with  a  view  to 
ascertain  and  remedy  the  defect.  If  any,  aB 
a  person  of  ordinary  prudence  and  caution 
would  have  done  under  similar  circumstan- 
ces." This  asaum^s  that  the  foreman  should 
have  made  an  "Immediate  Inspection,"  Un- 
der the  evidence  It  was  a  question  for  the 
jury  whether  It  was  negligence  In  his  not 
making  an  immediate  inspection. 

For  the  error  in  the  court's  charge,  as  in- 
dicated, the  Judgment  1b  rererBed,  and  the 
cause  remanded. 


MISSOUEI.  K.  &  T.  RY.  CO.  OP  TEXAS 
V.  JONES  et  al.* 

(Court  of  Ci?il  Appeals  of  Texas.    May  23, 
190S.) 

INJURT  TO   BMPLOT^BULBS   OF  UASTBS— 
PLBADmO— INTOXICATION  OF  CO-EIS- 
PLOTA— BVIDBNCB  07  HABIT. 

1.  The  petition  In  an  action  for  death  of  a 
railroad  employ^,  allc^ug  negligence  of  the 
company,  in  that,  after  employing  deceased,  it 
put  nim  in  charge  of  work  with  which  be  was 
not  familiar,  and  exposed  him  to  danger  with- 
out proTiding  for  his  safety  and  previoasly 
warning  him  of  the  danger,  and  the  answer, 
alleging  that  defendant  had  promulgated  reg- 
ulations sufScient  for  the  protectiou  of  deceased 
at  the  time  of  his  injury,  setting  out  the  roles 
relied  on  as  a  defense,  raise  the  issue,  bo  as  to 
warrant  an  instruction  as  to  the  duty  of  rail- 
way companies  to  make  and  enforce  rules  for 
the  protection  and  safety  of  their  employes. 

2.  Violation  of  rules  of  an  employer  by  an 
onployfi  is  not  negligence  per  se. 

3.  Presence  of  a  brakeman  at  a  crossing  to 
give  a  signal  to  the  engineer,  and  to  uncouple 
and  conple  up  a  train,  he  being  presumably 
engrossed  wlm  such  duties,  does  not  meet  the 
requirement  of  a  rule  of  the  railroad  that, 
when  cars  are  being  shored  over  a  crossing, 
there  shall  be  a  lookoot  on  the  leading  car,  or 
a  flagman  at  the  crossing. 

4.  where  the  conductor  and  brakeman  of  the 
train  which  ran  into  the  car  on  which  a  car 
repairer  was  working,  killing  htm,  were  at  the 
time  under  the  influence  of  liquor,  evidence  as 
to  their  use  of  intoxicating  liquors  on  other  oc- 
casions, both  while  on  and  oft  duty,  Is  admla- 
sible  in  an  action  against  the  railroad  company 
for  th«  death. 

Appeal  from  XHstrlct  Oonrt  Hunt  Ootmty; 
H.  C.  C<»inor,  Judge. 

Action  by  Minnie  Jones  and  otiiere  agaliut 
tbe  Mlssonrl,  Kansas  ft  Texas  Railway  Com- 
pany of  Texas.  Judgmmt  for  plaintiffs  Min- 
nie jMiea  and  W.  W.  Jones,  Jr.  Defendant 
appeala  Affirmed. 

T.  S.  Miller  and  Perkins  &  Craddock,  for 
appellant.  Ed.  H.  Bennett  and  Crosby  ft 
Dlnsmore,  for  appellees. 

BOOKHOUT,  J.  This  i»  an  action  for  In- 
juries resulting  in  death,  instituted  February 
27,  1902,  and  in  which  Judgment  was  ren- 
dered In  favor  of  plaintiffs  Minnie  Jones  and 
W.  W.  Jones,  Jr.,  on  a  Terdlct  of  a  jury,  for 
$13,000,  October  SB,  1902,  and  In  fovor  of  ap- 

•Rehearlng  dented  Jane  U,  1MB. 
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pellant  as  to  plaintiff  H.  I.  Jones,  from  wblch 
Judgment  defendant  has  appealed. 

Conclusions  of  Fact, 

W.  W.  Jones  was  employed  by  defendant 
June  24,  1901,  as  car  repairer,  at  Greenville; 
bis  work  being  confined  about  the  shops  and 
yards  at  that  place.  This  was  his  first 
senice  for  a  railway  company.  On  the  aft- 
ernoon of  August  16,  1901,  E.  Wbltaker,  the 
f(«eman  of  the  shops  at  Greenville,  order- 
ed Anderson  (uuotber  car  repairer  in  de- 
fendant's employ  at  Greenville)  and  Jones 
to  go  to  Sulphur  Springs  the  next  morning 
on  train  No.  6,  known  as  the  "Katy  Flyer," 
to  repair  a  disabled  car,  at  tbe  same  time 
handing  them  a  message  stating  Its  condi- 
tion and  the  number  of  the  car.  Wbltaker 
saw  them  gathering  up  their  tools  ou  the 
morning  they  left,  and  also  saw  them  a  few 
minutes  before  they  got-  ou  the  tmlu,  and 
did  not  mention  to  them  anything  In  ref- 
erence to  the  use  of  a  ilag,  and  they  carried 
no  flag,  for  the  reason  that  tbey  had  no 
instructions  to  carry  a  flag,  or  to  use  one 
while  repairing  the  car.  There  was  evi- 
dence that  there  were  no  rules  of  the  com- 
pany requiring  the  use  of  flags  lu  repair- 
ing cars  on  the  road,  and  the  only  instruc- 
tions they  ever  received  as  to  the  use  of 
flags  was  in  the  yards  and  on  the  rip  track 
or  repair  track  at  Greenville.  Neither  An- 
dereon  nor  Jones  bad  ever  been  out  on  the 
road  to  repair  cars  prior  to  that  time.  When 
they  reached  Sulphur  Springs,  the  first  thing 
they  did  was  to  unload  their  tools,  and  after 
getting  off  tbe  train  they  walked  about  50 
yards  east,  looking  for  tbe  disabled  car,  but 
did  not  find  tt  to  the  east;  and  they  then 
went  to  the  north  side  of  the  depot,  and  found 
It  on  the  house  track,  Immediately  north  of 
and  opposite  the  depot.  The  ageut  of  de- 
fendant at  Sulphur  Springs  saw  the  repair 
tools  unloaded,  and  knew  that  the  car  re- 
pairers were  there  to  repair  the  crippled  car. 
There  was  a  crossing  immediately  east  of 
the  depot,  which  was  open,  and  not  blocked 
by  any  cars;  there  being  one  or  two  cars 
Immediately  east  of  tbe  disabled  car,  and 
between  It  and  the  crossing,  and  there  were 
possibly  seven  or  eight  box  cars  east  of  the 
crossing.  Jones  and  Anderson  saw  nothing 
of  any  engine  or  freight  train  in  the  yard, 
beard  no  engine,  and  knew  nothing  of  any 
engine  or  freight  train  being  In  tbe  yard. 
As  soon  as  they  found  the  car,  they  went  to 
work  on  it.  Jones  was  sitting  on  the  rail 
In  front  of  the  wheel  on  the  south  side,  and 
Anderson  was  between  the  axle  and  the 
swing  beam  at  the  end  of  the  car,  and  tbey 
had  been  working  about  10  minutes  when 
the  accident  occurred.  They  were  working 
right  opposite  the  north  window  of  the  ticket 
ofilce,  and  probably  not  over  10  feet  away; 
and  the  agents  of  the  defendant  In  the  ofllce 
could  have  seen  them  while  working  on  the 
car,  had  they  looked.  The  noise  they  were 
making  conld  have  been  beacd^BO  feeti  mr 
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more,  Wblte  tbey  were  at  work  the  string 
•of  cars  east  of  tbe  eroMlng  was  pasbed  back 
against  and  coi^>led  to  tbe  car  or  care  next 
"to  the  disabled  car,  whlcb  moved  the  dis- 
abled car  and  tbe  cars  attached  to  It  to  the 
-west  8  or  10  feet,  and  tbe  wheel  on  the  south 
■aide  of  BBld  disabled  car  ran  orer  Jones 
tind  killed  him.  At  the  time  of  tbe  accident 
there  were  two  tracks  near  the  depot— the 
main  track  and  the  house  track;  the  main 
track  being  on  the  south  side  of  the  depot, 
.and  the  house  track  on  the  north  side.  It 
■was  about  150  yards  west  of  the  depot  to 
-where  the  bouse  track  connected  with  the 
main  line,  and  flSSO  or  700  feet  east  of  tbe 
•depot  to  where  the  house  track  connected 
-with  the  main  line.  The  Boomer  track  runs 
off  from  the  house  track  east  of  tbe  depot, 
leading  off  directly  north,  to  the  compress 
and  oil  mlH;  running  at  right  angles  to  the 
main  track.  The  Boomer  track  connects  with 
the  house  track  664  feet  east  of  the  depot. 
The  freight  train,  the  backing  of  wblcb 
caused  the  accident,  came  Into  Sulphur 
Springs  at  10:40  a.  m.  of  that  day.  After 
doing  some  switching,  a  part  of  this  train, 
.including  the  caboose,  was  placed  on  the 
^tarase  track,  and  the  other  part.  Including 
'the  engine,  was  backed  in  on  the  Boomer 
track.  This  was  done  to  let  the  east-bound 
^passenger,  No.  6,  and  the  west-bound  pas- 
-eenger.  No.  1,  pass  the  freight.  Hamilton 
-was  conductor  of  the  freight  train,  and  one 
Xaml>eth  was  rear  brakeman.  There  was  no 
loolcout  on  tbe  leading  car  as  It  was  back- 
>ed  over  the  crossing,  nor  was  there  a  flag- 
tman  at  the  crossing. 

In  deference  to  the  verdict,  we  find  (1) 
-that  the  agents  and  employes  of  defendant 
•company  at  Sulphur  Springs  knew,  or  onght 
:to  have  known,  of  the  presence  of  Jones  and 
Anderson,  and  notified  them  of  the  presence 
•  of  the  freight  train,  and  of  the  time  of  tbe 
-arrival  and  departure  of  trains,  and  the  dan- 
;ger  of  repairing  the  crippled  car  on  tbe  bouse 
track,  where  it  was  then  standing;  (2)  that 
the  crossing  east  of  the  depot  over  the  house 
itrack  was  such  a  crossing  as  is  contemplated 
by  defendant's  rules  In  reference  to  lookouts 
oind  flagmen;  (3)  that  If  a  lookout  had  been 
■on  the  froDt  car  of  tbe  train  as  It  backed 
■over  the  crossing,  or  a  flagman  stationed  at 
'the  crossing,  be  could  or  ought  to  hare  seen 
•or  heard  Jones  and  Anderson  at  their  work; 
■  and  (4)  It  was  negligence  on  the  part  of  Fore- 
man Wliltaker  to  send  out  Jones  and  Ander- 
•son,  under  tbe  circumstances,  to  repair  the 
■cor  on  the  road,  without  first  giving  them, 
■or  one  of  thorn,  warning  of  tbe  danger,  and 
instructing  them  in  reference  to  the  use  of 
signals  while  pprformlng  their  work.  We 
find  that  the  failure  of  appellant  to  perform 
Its  duties  in  these  respects  was  negligence, 
and  the  proximate  cause  of  the  Injury.  We 
■find  that  W.  W.  Jouds  was  not  guilty  of  con- 
tributory negligence,  and  that  appellees  sus- 
tained damages  In  the  amount  of  the  Ter- 
cet and  Judgment 


Conclusions  of  Law. 

1.  Complaint  Is  made  of  the  following 
clause  of  tbe  charge  of  the  court:  "Railway 
companies  are  required  to  exercise  ordinary 
care  to  make  and  enforce  such  rules  and 
regulations  for  tbe  protection  and  safety  of 
their  employes  as  are  reasonably  necessary 
for  tttat  purpose,  but  where  the  company  has 
done  this,  and  an  employe  disregards  tbe 
rules  under  such  circumstances  as  renders 
him  guilty  of  negligence  which  causes,  or 
contributes  to  cause,  bis  injury,  he  cannot 
recover;  but  the  violation  of  tbe  rules  of  the 
company  by  tbe  employes  Is  not  negligence 
per  se."  It  is  contended  that  there  is  no 
allegation  In  the  petition  raising  the  issue 
as  to  tbe  failure  of  defendant  to  make  rea- 
sonable rules  for  the  protection  of  itb  em- 
ployes engaged  in  the  character  of  work  in 
wblcb  the  deceased  was  engaged,  and,  fur- 
ther, that  the  charge  makes  defendant's  duty 
in  reepect  to  making  and  enforcing  rules  and 
regulations  more  onerous  than  tbe  law  re- 
quires, and  ii  upon  the  weight  of  evidence. 
The  plaintiffs'  contention  In  the  trial  court, 
as  shown  by  the  pleadings,  was  that  tbe 
company  was  negligent.  In  that  after  employ- 
ing Jones  It  put  him  in  cIuiFge  of  work  with 
which  be  was  not  familiar,  and  exposed  him 
to  dai^r  without  providing  for  his  safety 
tnid  previously  warning  him  of  the  danger. 
The  defendant  replied  that  It  bad  promul- 
gated rules  and  regulations  whlcb  were  suf- 
ficient for  tbe  protection  of  Jones  at  the  time 
of  the  Injury.  It  set  out  die  rales,  and  relied 
tq>on  tbe  same  as  a  defense  to  plaintiffs* 
action.  These  pleadings  raised  tbe  Issue,  and 
tbe  charge  of  the  conrt  complained  of  is  re- 
fq[KmalTe  thereto.  The  paragraph  of  tbe 
charge  complained  of  Is  among  the  general 
prindples  announced  in  tbe  first  part  ot  the 
cfafli-ge,  and  In  a  subsequent  paragraiA  the 
com't  applies  the  law  to  the  facts;  and,  when 
the  charge  is  considered  aa  a  whole,  it  fairly 
sabnlts  tbe  Issues,  and  la  not  subject  to  the 
crtticism  that  It  Is  upon  the  weight  of  the 
evidence.  The  instruction  that  a  violation 
of  tbe  rules  of  tbe  company  by  an  employ^ 
is  not  negligence  per  se  announces  a  correct 
prinotHe,  and,  w-ben  considered  in  connection 
with  tbe  paragraph  of  the  charge  in  which 
tk*e  coart  applied  tbe  law  to  tbe  facts,  tbe 
jnty  coiM  not  hare  fklled  to  uaderstand  tbe 
same. 

2.  It  Is  contended  by  the  appellant  that 
there  is  error  In  that  paragraph  of  the  charge 
reading:  "Or  If  you  believe  from  the  evi- 
dence that  a  rule  of  defendant  then  in  force 
provided  that,  when,  care  are  being  shoved 
over  street  or  rond  crossings,  a  man  must 
be  stationed  on  the  leading  car,  and  If  you 
believe  that  the  train,  In  coming  upon  6t1d 
Biding,  and  against  the  car  being  repaired 
by  Jones  and  Anderson,  bad  to  pass  over  a 
road  or  street  crossing,  and  If  you  believe 
such  crossing  was  such  as  Is  contemplated 
witblD  the  meaning  of  such  rule,  and  If  you 

further  believe  that  defendant_faaA_recoK' 
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nlsed  It  as  Bnck,  aad  U  yov  beliare  that  de- 
fendant did  nbt  bare  a  man  stationed  od  Uw 
leadlBg  car  at  auch  time,'.*  and,  in  substance, 
that  if  thej  believed  defendant  was  guilty 
of  negligence  In  this  respect,  ae  that  term 
had  been  previously  defined,  tbey  could  find 
for  plaintiff.  There  was  evidence  fairly  rais- 
ing the  issue  presented  in  this  charge.  There 
was  no  lookout  on  tho  leading  car,  nor  was 
there  a  flagman  at  the  crossiog.  The  Jury 
may  well  have  Inferred  from  the  evidence 
that,  bad  there  been  a  lookout  on  the  lead- 
ing car,  or  a  flagman  stationed  at  the  cross- 
ing. Jones  weutd  have  been  seen,  and  the  in- 
Jury  avoided.  It  Is  true,  the  evidence  shows 
that  Lambeth,  the  rear  brakeman,  was  at 
the  crossing  to  uncouple  the  cars  for  the 
crossing.  He  gave  the  signal  for  the  train  to 
back  up  for  the  purpose  of  uncoupling  the 
train  for  the  crossing.  At  the  time,  be  was 
on  tbe  south  side  of  the  house  tradE.  He  had 
been  drinking  Intoxicating  Mqnor,  and  wbb 
intoxicated.  Hamilton,  the  conductor,  testi- 
fied: "If  LiSmbeth  was  on  the  south  side  of 
the  bouse  track,  I  could  not  say  what  pre- 
vented liin  from  bearing  and  seeing  tbe  work- 
men under  tbe  car."  The  fact  that  he  was 
there  to  uncouple  the  cars  did  not  meet  the 
requirements  of  tbe  rule  to  have  a  flagman 
at  tbe  crossing.  Lambeth  was  there  to  give 
tbe  signal  to  tbe  engineer,  and  to  uncouple 
and  couple  up  tbe  train,  and  bis  atteution 
was  presumably  engrossed  by  these  duties. 

3.  There  was  no  error  In  InstructlDK  the 
Jury  that  'If  you  believe  from  the  evldeace 
that  Jonea  was  inexperienced  In  doing  sucb 
work  under  such  circumstances,  and  did  not 
know  tbe  danger  incident  to  the  same,  and 
if  you  believe  tlie  defendant  failed  to  warn 
blm  of  the  danger,  or  If  you  believe  from  tbe 
evidence  that  defendant  knew  of  tbe  location 
of  the  injured  car  at  Sulphur  Springs,  and 
knew  of  tbe  time  when  Jones  and  Anderson 
would  be  there  repairing  the  same,  and  If  you 
believe  that  the  defendant  knew  of  the  arrtv- 
al  and  departure  of  trains  at  Sulphur  Springs 
on  said  date,  and  if  you  believe  that  defend- 
ant knew  that  cars  would  be  run  in  upon  or 
back  upon  the  siding  where  they  were  at 
work,  and  if  you  believe  that  defendant  fail- 
ed to  notify  the  said  Jones  and  Anderson  of 
tbe  movement  of  trains  at  Sulphur  Springs  at 
said  time,"  and  In  a  subsequent  paragraph 
of  the  charge  telling  the  Jury,  In  substance, 
that  If  tbey  so  believed,  and  fm-ther  found 
that  tbe  defendant  In  this  respect  was  guUty 
of  negligence,  they  could  find  for  plaintiff. 
The  pleadings  and  evidence  both  raised  the 
issue  presented  by  this^  charge,  and  the  court 
properly  submitted  the*  same  to  tbe  Jury. 

4.  There  was  no  error  In  admitting  testi- 
mony as  to  the  habits  of  tbe  conductor,  Ham- 
ilton, and  the  brakeman,  Lambeth,  in  refer- 
ence to  the  use  of  intoxicating  liquors  on  oth- 
er occasions,  both  while  on  and  off  duty.  The 
evidence  tended  to  show  that  on  the  occasion 
of  tbe  accident  both  were  under  the  influence 
of  Uauor.  and  In  roch  case  their  general  hab- 


its as  to  the  use  of  Intoxicating  U^or  was 
competent  evidence.  Bailway  Co.  t.  Davis, 
83  Tex.  372,  48  S.  W.  570. 

&.  Srror  Is  asslgoad  to  the  admUmloa  in  ev- 
idence of  certain  rules  of  the  company  Intro- 
duced by  plaintiffs  over  defendant's  objec- 
tlons.  The  rules  were  relevant,  and.  In  our 
opinion,  were  properly  admitted. 

The  renmiuing  afisignments  fail  to  point  out 
aay  error  in  tke  record,  and  tbe  judgment  Is 
fttftrmftd. 


McKINNEY  V.  EU-ISON  e(  al. 
<Coart  of  Civil  Appeals  of  Texas.   May  27, 

1903.) 

OHi.TTBI<  HORTGAOBS-CROPS-NOTIca  OF  EX- 
ISTENCE OP  MORTGAOE— EFFECT. 

1,  Notice  by  plaintiff  to  one  of  the  defentlants, 
given  in  the  fall  of  that  he  had  a  mort- 

gage "on  M.*s  emh"  even  if  referriag  to  the 
crops  of  1900  and  liE>01,  as  coutcnded  by  plain- 
tiff, would  be  of  no  force  or  effect;  the  mort- 
gage in  each  ease  being  on  something  not  in 
existeace. 

Appeal  from  Collier  County  Court;  J.  H. 
Faulkner,  Judge. 

Action  by  Zona  Blllson  against  John 
Milam  and  J.  W,  McKInney.  From  a  Judg- 
ment in  the  county  court  affirming  a  Jus- 
tice's Judgment  In  favor  of  plaintiff  and 
agnlnst  both  defendants,  defendant  BleKta- 
ney  appeals.  Beversed. 

Abernatby  4  Mangum,  for  appellant. 

FLY.  J.  This  suit  originated  In  a  Jus- 
tice's court,  where  Zona  Ellison  sued  John 
Milam  on  a  promissory  note,  asklug  for  the 
foreclosure  of  a  nwrtgage  given  to  secure 
the  note  on  cotton  grown  during  tbe  year 
1900,  aud  asking  for  a  Judgment  against  ap- 
pellant, John  W.  McKinney,  for  tbe  conver- 
sion of  3,200  pounds  of  tiie  cotton,  of  the 
value  of  ^.29  a  hundred  pounds.  McKInney 
pleaded  a  mortsage  lien  on  the  cotton,  taken 
without  notice  of  Kllison's  mortgage.  The 
trial  In  the  Justice's  court  resulted  in  a  Judg- 
ment In  favor  of  Ellison  against  both  defend- 
ants, and  a  like  result  followed  on  appeal  to 
the  county  court. 

The  vital  question  In  the  case  was  as  to 
which  mortgage  had  tbe  priority.  The  one 
taken  by  Ellison  was  filed  on  June  15,  1900, 
and  tbe  one  takep  by  appellant  was  filed  on 
March  22.  1900.  It  was  claimed  in  the 
pleadings  that  appellant  had  actual  notice  of 
the  existence  of  the  mortgage  given  by 
Milam  to  Ellison  before  he  took  his  mort- 
gage, but  there  was  no  evidence  that  tended 
to  support  the  allegation;  and,  on  the  other 
band,  it  was  clearly  establlRbed  that  he  had 
no  notice  that  a  prior  mortgage  had  been 
given  by  Milam.  The  only  evidence  offered 
to  show  that  appellant  had  any  notice  of  the 
existence  of  any  mortage  executed  by  Mi- 
lam to  Ellison  was  tbe  statement  by  Ellison: 
"I  told  John  McKInney  in  the  fall  of  1S90 
that  1  bad  a.  mortgage  on  Jlohn  Milam's 
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crop."  To  what  crop  be  had  reference  does 
not  appear;  but  tbe  inference  would  be  that 
be  referred  to  tbe  crop  of  1899,  because  no 
other  was  In  existence.  If  be  referred  to  tlie 
crops  of  1900  and  1901.  on  which  he  claims 
be  had  a  mortgage,  tbe  notice  was  of  no 
force  or  effect,  because  the  mortgage  was  on 
something  not  In  existence,  and  could  not 
take  effect  until  the  crop  was  at  least  plant- 
ed. Cook  T.  Steel,  42  Tex.  63;  Stiberberg 
v.  TrlUing,  82  Tex.  523,  18  S.  W.  591;  Dn- 
pree  v.  McClanahan.  1  White  &  W.  CIt.  Cas. 
Ct.  App.  §1  594,  595.  When  the  mortgage 
was  executed  by  Milam  to  Ellison,  on  No- 
vember 12,  1899,  it  will  not  be  contended 
tliat  tbe  cotton  crops  of  1900  and  1901  were 
In  existence;  and  there  is  nothing  to  indicate 
that  the  cotton  crop  of  1900  bad  been  plant- 
ed when  the  mortgage  of  appellant  was 
filed,  in  March,  1900. 

In  a  former  opinion  rendered  herein,  some 
expressions  In  regard  to  appellant  occupying 
tbe  position  of  a  creditor,  within  the  contem- 
plation of  articles  2549.  3327,  Rev.  St  1896, 
were  used,  that  were  not  entirely  correct, 
when  viewed  in  the  light  of  Bowen  t.  Wag- 
on Works,  91  Tex.  385.  43  S.  W.  872,  and 
that  opinion  will  be  withdrawn,  and  this  filed 
In  lieu  thereof. 

The  former  order  of  the  court,  rendering 
Judgment  In  this  court  for  appellant,  will  be 
set  aside,  and  the  Judgment  of  tbe  lower 
court  will  be  affirmed  as  to  John  Milam,  and 
will  be  reversed,  and  the  cause  remanded,  as 
to  Jotm  W.  McElnney. 


GtJIJ',  O.  ft  8.  P.  R.  CO.  et  •].  T.  BART* 

LETT. 

(Court  of  OItU  Appeals  of  Texas.   May  20, 

1903.) 

ACnONS-RBAL  PARTT  IN  INTEREST. 
1.  In  an  action  against  a  railroad  company 
for  damages  to  a  horse  shipped  over  defend- 
ant's line,  and  for  overcharges  of  freight,  a 

indgment  for  plaintiff  cannot  be  sostalned  where 
t  apaean  that  tbe  horse  in  question  and  tbe 
orercoarges  were  the  property  of  another  at  the 
time  salt  was  brought. 

Appeal  tnm  Tom  Green  Ckran^  Court; 
Milton  Mays,  Judge. 

Action  by  W.  O.  Bartlett  agabut  tbe  Golf, 
Colorado  ft  Santa  Fi  Railroad  Company  and 
another.  From  a  Jndgmeilt  for  plaintiff,  de- 
fendants appeal.  Reversed. 

T.  S.  Miller,  J.  W.  Terry*  and  A.  H.  Cal- 

well,  Cor  appellants. 

FISHER,  O.  J.  The  evidence  In  the  record 
sbows  that  the  horse  in  question,  together 
with  tbe  amount  of  tbe  overcharges  paid, 
was  the  property  of  E.  O.  Bartlett  at  the  time 
tbe  appellee  brougbt  this  suit  to  recover  tbe 
value  of  the  horse,  together  with  the  over- 
charges of  freight  that  were  paid.  If  any 
cause  of  action  existed,  it  was  In  favor  of 
E,  O.  Bartlett,  and  the  evidence  does  not 


show  a  state  of  facts  that  would  aatboiln 
W.  Q.  Bartlett  to  maintain  this  suit.  There- 
fore the  judgment  is  reversed,  and  here  ren- 
dered in  favor  of  appellants. 
Reversed  and  rendered. 


KERSEY  T.  FUQtJA.* 
(Conrt  of  Civil  Appeals  of  Texas.    May  IS, 

1903.) 

NOTB-BONA  FIDE  PURCHASER— CONSIDBRA- 
TION— NOTICE. 

1.  Defendant  pnrcliBBed  from  a  third  person 

a  negotiable  note,  half  of  which  was  plaintiff's 

firoperty,  on  repreaeotations  that  such  half  be- 
onged  to  plaintiff's  husbatid,  against  whom  de- 
fendant held  notes.  Defendant  paid  bis  as- 
sigDor  fMe  half  in  cash,  and  promised  to  pay 
plalatifTs  husband  the  other  half,  but  never  did 
so;  the  latter  denying  owDerebip.  Held  that, 
as  to  plaintiff's  halt  interest,  defendant  was 
not  a  purchaser  for  value,  so  as  to  resist  her 
recovery  from  him  of  her  half  of  the  note  on 
payment  to  him  on  maturity. 

2.  Neither  was  he  a  purchaser  without  notice, 
since  be  knew  that  Ir  if- of  the  note  belonged 
to  some  one  other  than  his  assignor, 

Ap[>eal  from  Potter  County  Court;  Lon  D. 
Marrs,  Judge. 

Action  by  M.  O.  Kersey  against  W.  H- 
£^qua.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

L.  C.  Barrett,  for  appellant.  Browning, 
Madden  &  Trulove,  for  appellee. 

8PEEB,  J.  M.  O.  Kersey,  who  Is  the  wife 
of  Jeff  Kersey,  sued  W.  H.  Fuqua  to  recover 
tbe  sum  of  |112,60,  under  tbe  following  cir- 
cumstances: On  October  2C,  1901,  one  T.  J. 
Stratton  and  Mrs.  Kersey  were  the  Joint 
equal  owners  of  a  negotiable  promissory  note 
for  tbe  sum  of  $225,  which,  according  to  its 
face,  was  payable  to  the  order  of  said  Strat- 
ton, and  was  In  his  possession.  On  that  day 
Stratton  sold  the  note  to  W.  H.  Fuqua,  who 
had  no  notice  of  tbe  interest  of  Mrs.  Kersey, 
for  tbe  sum  of  9222.50,  one-half  of  which  he 
was  to  receive,  and  did  receive.  In  cash,  and 
tbe  other  one-half  was  to  be  paid  to  Jeff 
Kersey.  Fuqua  held  Jeff  Kersey's  notes  In 
the  sum  of  about  $80,  and  an  Inducement  to 
purchase  the  Stratton  note  was  the  prospect 
of  thus  being  able  to  collect  this  indebted- 
ness. Fuqua  Immediately  notified  Kersey 
that  be  bad  bought  the  note  from  Stratton. 
and  offered  to  pay  him  whatever  balance 
might  be  owing  after  deducting  the  fSO;  but 
Kersey  Informed  him  that  tbe  note  belonged 
to  Mrs.  Kersey,  and  that  he  would  have  noth- 
Ing  to  do  with  it,  and  has  at  all  times  re- 
fused to  make  such -settlement.  Fuqua  col- 
lected tbe  note  on  December  5,  1901,  tbe  date 
of  Its  maturity;  and,  upon  his  refusal  to  pay 
over  to  her  one-half  of  the  proceeds,  Mrs. 
Kersey  brought  this  suit. 

The  court  Instructed  the  Jury  that  if  tbey 
believed  from  the  evidence  that  said  note 
was  made  payable  to  the  order  of  T.  J.  Strat- 
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ton,  and  tbat  said  Stratton  sold  laid  note  to 
defendant  before  matnrlty  UiereoC  In  coiwld- 
entltHk  of  9222.90.  one  half  paid  to  said  Strat- 
ton, and  the  other  half  to  be  paid  to  Jeff 
Keney,  and  that  at  the  time  defendant  pnr- 
chased  said  note  he  had  do  knowledge  of  Mrs. 
Kmey'8  alleged  Interest  In  the  note,  they  j 
would  find  fw  the  defendant  To  this  charge  t 
tbe  appellant  assigns  error  upon  the  gronnd  ' 
tbat  the  same  was  not  applicable  to  the  facts  , 
in  the  case,  Inasmnch  as  the  evidence  showed 
tbat  appellee  was  not  a  bona  fide  pnrcliaser 
of  the  note  In  qoestlon,  and  we  think  the 
asflfgnment  should  be  sustained.  It  b,  of 
cnurse,  eTementary  that  a  purcbaser  of  a  ne- 
gotiable promissory  note,  taken  before  oul- 
tnrlty,  may  get  a  good  title,  notwUhstandlng 
(be  seller  had  none.  But  to  bave  done  so  In  | 
this  Instance,  Fuqna  must  have  paid  a  val- 
uable conaidoration  without  notice  of  appel- 
lantfs  lights.  The  consldoatlon  agreed  op-  | 
on  was  ^22.S0,  one-half  of  which  was  paid  | 
at  the  time,  and  the  remaining  one-half  was  j 
to  be  paid  to  Jeff  Kers^.  This  has  never 
been  paid,  and  appellee,  to  that  extent,  is  lia- 
ble to  the  real  owner  of  the  fund.  In  other 
words,  he  is  in  no  different  position  tban  if 
he  had  pnndiased  the  note  on  credit  to  the 
extent  of  one-half  Its  value.  This,  in  ^ect, 
Is  wbat  he  did.  and  he  cannot  claim  to  be  pro- 
tected in  appropriating  appellanrs  property 
QpoD  the  equitable  ground  of  innocent  poi^ 
cbaser,  when  In  fact  he  has  neither  paid  one 
cent  nor  parted  with  anythii^  of  value  there- 
fw.  See  BMUon  v.  Keller  (Or.)  60  Pac  &1& 
It  Is  not  contended  that  the  Kmey  notes 
were  paid  or  surrendered  up  In  the  trans- 
action, nor  tbat  Kersey  or  any  one  else  placed 
tbe  note  with  appellee  aa  collateral  thereto. 
Nor  can  It  be  said  that  the  payment  to  Strat- 
ton constituted  the  valuable  consideration  re- 
quired, for  the  reason  that  the  undlaputed 
erldence  shows  that  was  not  all  the  consid- 
eration, but  that  appellee  yet  owed  the  sum 
of  9111.26  when  be  was  apprised  of  appel* 
lanf  s  Interest  In  the  note. 

But  appellee  was  not  an  Innocent  purcbas- 
er of  Mrs.  Kersey's  Interest  In  the  note.  He 
knew  St  tbe  time  of  his  purchase  that  one- 
balf  of  the  proceeds  belonged  to  another  than 
Stratton,  and  he  could  not,  therefore,  bave 
relied  upon  the  legal  presumption  that  the 
Utle  was  in  Stratton.  His  purchase  of  this 
oae-balf  was  at  his  peril.  The  case  stends 
tbu:  Stratton  says  to  Fuqna:  "I  have  here 
a  negotiable  promissory  note  for  $225,  not 
yet  due,  to  which  presumptively  I  have  a 
perfect  title,  but  In  reality  I  own  but  one 
balf  of  It  Jeff  Kersey  owns  the  other  half, 
ud  has  authorized  me  to  sell  What  will 
you  pay  me  for  it?"  Fnqua  replies:  "Bely- 
hig  upon  your  statement  tbat  Jeff  Kersey 
owns  one-half  of  the  note,  I  will  iMy  yon 
9111.^  and  Kersey  a  like  amount."  which  is 
accepted.  Mrs.  Kersey  eetobllsbes  title  to 
oae-balf  of  the  note.  Fuqua  must  do  one  of 
two  tbings:  He  must  either  demand  a  re- 
sdssion  with  Stratton.  or  recognize  Mrs.  Ker- 


sey's right  to  her  property.  If  Btratton's  rep- 
resentations thst  Jeff  Kersey  owns  the  note 
are  untrue,  Fnqua  gete  no  title,  even  though 
they  are  honestly  made  and  confldentiy  be- 
uered. 

We  therefore  reverse  the  judgment  of  tbe 
county  court,  and  render  Judgment  here  In 
favor  of  appellant  for  tbe  sum  of  9112.50, 
with  interest  at  tbe  rate  of  6  per  cent  per 
annum  from  December  S,  1901. 


TBNZLER  et  al.  v.  TYRRELL  et  al.* 

(Court  of  Civil  AppealB  of  Texas.  May  13, 

1903.) 

TRESPASS  TO  TRY  TITLE— ADVERSE  POSSES- 
SION—UHITATION  OF  ACTIONS— BOND  FOR 
TITLE  — CONVBTANCa  OF  FBB  — DECLARA- 
TIONS. 

1.  An  appellant  will  not  be  heard  to  complain 
on  appeal  of  an  omiaaion  of  tbe  trial  court  to 
find  on  an  issue  of  fact  ou  which  no  request 
for  a  Soiling  was  made. 

2.  Where  one  who  had  given  a  bond  for  ttUa 
■ubeeguently  executed  a  mortgage  oo  the  land, 
thougD  the  grantee  in  tbe  bond  for  title  had 
knowledge  thereof,  it  would  not  start  the  run- 
ning of  Timitatious,  because  the  cause  of  action 
could  not  have  accrued  until  the  obligor  bad 
had  been  requested  and  had  refused  to  perform 
the  conditions  of  the  bond  for  title. 

8.  Rev.  St.  1886.  art  2302.  provides  that  In 
actions  by  or  against  the  burs  of  a  decedent 
neither  part7  shall  be  allowed  to  testify  aa  to 
any  transaction  with  decedent  Held  that,  in 
trespass  to  try  title  by  tbe  beira  of  one  who 
bad  given  a  title  bond  againrt  those  claiming 
under  the  bond,  declarations  made  by  the  obligor 
to  one  of  plaintiffs  were  pnverly  excluded. 

4,  Sucb  declarationa  were  properly  excluded, 
they  not  being  made  In  denial  of  a  requeat  to 
execute  a  deed,  or  brought  h<Kne  to  the  gran- 
tee in  the  title  bond. 

6.  Where,  In  trespass  to  try  title,  plaintiffs 
were  the  heirs  of  one  who  bad  executed  a  title 
bond,  and  defendants  claimed  under  such  bond, 
it  was  immaterial  whether  the  bond  conveyed 
the  legal  title  or  the  equitable  title,  since,  if 
legal,  plaintiffs  could  not  recover,  and,  if  it 
conveyed  the  equitable  title,  they  could  not  re- 
cover, because  defendants  had  connected  them- 
selves therewith  by  deeds  duly  executed  by  the 
heirs  of  the  grantee. 

Q.  In  trespass  to  try  title  by  heirs  of  oae  who 
had  executed  a  title  bond  against  those  claiming 
nuder  such  bond,  It  was  contended  that  a  certi- 
fied copy  of  the  bond  should  not  have  been  ad- 
mitted, because  it  bore  at  the  top  tbe  word 
"Duplicate,"  and  at  the  bottom  a  memorandum 
that  the  grantee  would  pay  the  tax  on  tbe  land 
described,  and  tor  the  registration  of  the  orig- 
inal of  such  duplicate;  and  it  was  contended 
that  It  appeared  from  such  words  that  a  copy 
of  tbe  original  bond  was  recorded,  and  that 
hence  the  copy  of  the  recorded  instrument  was 
a  copy  of  a  c<kv.  Held,  that  it  was  mere 
speculation  to  claim  that  there  was  no  evidence 
that  it  was  a  copy  of  the  original  bond. 

7.  In  trespass  to  try  title,  a  claim  that  de- 
fendants should  have  been  confiued  to  the  issue 
of  res  judicata,  because  they  had  specially 
pleaded  it,  was  untenable;  the  one  whom  the 
court  found  to  be  the  owner  of  the  land  not 
having  made  ench  plea. 

8.  The  consideration  for  land  having  been 
paid  under  a  bond  for  title,  the  bond  was  suffi- 
cient to  supiport  a  plea  of  three  years*  limita- 
tions, as  apamst  the  obligor. 
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CTez. 


Appeal  tram  District  Conrt  Jeffenon  Ooim- 
tf;  J.  D.  Marttn.  Judge; 

TieepasB  to  try  title  bj  Hftfriet  O.  Tfiiuler 
and  ottaers  against  W.  C  TyrreU  and  anotbcr. 
From  a  judgment  for  defmdants,  plaintUb 
appeal.  Affirmed. 

J.  F.  Lanier,  H.  C.  Mayer,  and  Stewart, 
Sten-art  &  L.ockett,  for  appellants.  Oreer. 
Greer  &  Nail,  for  aiqwUeea. 

FLY,  J.   This  Is  an  action  of  trespaaa  to 

try  title  to  two-thirds  of  the  south  one-half  I 
of  the  Samuel  StlTem  leesoe,  In  Jefferson  ; 
county.  Instituted  by  appellants,  Harriet  ■■ 
Genevieve  Tenzler,  Lydla  EL  Locke  Liver- 
more  uud  her  husband,  Daniel  H.  Llvermore,  > 
Harriet  A.  Locke  Harmon  and  her  hnsband,  | 
E.  C.  Harmon,  and  Frank  0.  I^cke,  Jr.,  ' 
against  W.  Tyrrell  and  John  H.  Broocks.  | 
The  canse  was  tried  by  the  court  without  a  i 
Jury,  and  Judgment  was  rendered  In  favor  ' 
of  appellees. 

We  adopt  the  followiog  findings  of  fvct  of  ; 
the  trial  court  as  the  conclusions  of  fact  of  , 
this  court:   "The  land  In  controversy  Is  two- 
thirds  of  the  south  half  of  the  Samuel  Stivers  ' 
league  of  land.  In  JeCCerson  county,  Texas.  ; 
The  league  was  granted  to  Samuel  Stivers  by  ■ 
the  goverament  of  Coahulla  &  Texas  Febru-  i 
ary  21,  1835.   Samuel  Stivers  conveyed  to  S.  ' 
S.  Tompkins,  by  deed,  the  south  half  of  tbe 
above  league  July  28,  1842.   On  the  9tb  day  ; 
of  August,  1842,  S.  S.  Tompkins  executed  In  \ 
favor  of  J.  R.  A.  Tompkins,  in  duplicate,  a 
bond  for  title,  wherein  he  ot^lgated  blmself 
to  convey  tbe  south  half  of  above  league  to 
J.  R.  A.  Tompkins,  his  heirs  and  assigns,  by 
a  good  and  bona  fide  deed.    The  above  in- 
strument was  first  recorded  in  Jefferson  coun- 
ty October  16,  1878.    S.  S.  Tompkins  and  J. 
B.  A.  Tontpklna  were  brothers.   S.  S.  Tomit- 
kins  resided  in  Texas,  and  J.  R.  A.  Tompkins 
refdded  in  tbe  state  of   Tennessee.    S.  S. 
Tompkins  died  August  3,  1876,  and  left  sur- 
viving him  by  marriage  tliree  <^ldrea,  via., 
Frank  Tompkins,  a  son,  and  Mrs.  Harriet  G. 
Tenzler  and  Mrs.  Stephana  SamueHa  XiOcke, 
daughters.  That  Frank  J.  Tompkins  Is  dead, 
and  that  defendants  acquired  by  a  Judgment 
of  the  district  court  of  Jefferson  county  what- 
ever interest  he  owned  in  tbe  south  half  of 
the  Stivers  league.   That  Mrs.  Stephana  Sam- 
nella  Locke  on  the  17th  day  of  October,  1869, 
married  Henry  A.  Locke.    That  both  bus-  | 
band  and  wife  are  dead,  and  left  surviving  | 
them  three  children,  viz..  Lydla  E.  Locke  and 
Harriet  A.  Locke,  daughters,  and  Frank  C. 
Locke,  Jr.,  a  son.   That  Lydla  E.  Locke  mar- 
ried Daniel  H.  Llvermore  in  April,  1891,  and 
that  Harriet  A.  Locke  married  E.  O.  Har- 
mon In  1897,  and  that  both  of  said  mar- 
riages are  subsisting.    That  plaintiff,  Mrs. 
Harriet  G.  Tenzler,  Is  a  feme  sole,  sod  has 
been  since  the  year  1870.    That  J.  R.  A.  i 
Tompkins,  brother  of  S.  S.  Tompkins,  died  ' 
in  the  state  of  Tennessee  In  tbe  year  1879,  [ 
leaving  surviving  him  by  marriage  tbe  fol-  | 


lowliic  dtUdren,  rlm.t  J.  A.  Tompkiw.  Jod 
M.  ToB4)kins.  Dr.  W.  S.  Tompkins,  and 
jamea  &  TompkliiB,  wms,  and  Mrs,  Elisa 
Harrison,  a  davgibter.  That  J.  A.  Tompkliu 
died,  unmarried,  without  issue,  and  Intestate, 
In  1880.  That  Joel  U.  TampUna  died,  un- 
married, without  issoe,  and  Intestate,  in  1882. 
That  Dr.  W.  R.  ToniskkiOB  died  intestate  In 
1888.  leavlUK  surviving  him  three  children, 
viz.,  W.  B.  Tompkins,  Cfaaries  D.  Tompkins, 
and  James  Tompkins.  That  Jamea  S.  Tomp- 
kins, son  of  J.  B.  A.  Tompkins,  died  In  1876. 
leaving  a  son,  vla^  Joel  M.  Tompklus,  and  his 
widow,  who  aftcmarte  murtod  J.  W.  Ma- 
loae.  That  Mrs.  Eliza  Harrison,  only  daugh- 
ter of  J.  B.  A.  Tompkins,  died  Intestate  in 
1878^  leaving  as  her  sole  heir  a  daughter, 
whose  name  Is  Mai?  V.  Goodale^  wife  of  F. 
L.  Goodale.  That  Mary  T.  Goodale,  Jfrined 
by  her  husband,  conveyed  to  W.  R.  Tomp- 
kins an  undivided  one-third  of  south  lalf  at 
Stivers  league  Jane  28,  1892.  That  W.  B. 
Tompkins  conveyed  by  deed  to  John  H. 
Broocks  an  undivided  Interest  oC  884  acres  In 
south  half  Stivers  league  Decemher  14,  1880. 
That  on  April  11,  1888,  John  H.  BtoodES  ac- 
quired complete  title  to  the  Interests  of  the 
minors  Charles  U  Tompkins  and  Janwa 
Tompkins  tn  south  half  of  said  survey.  That 
John  H.  Broocks  conveyed  to  W.  O.  Tyrrell 
1.336  acres  of  ■south  half  of  said  league^  by 
metes  and  bounds,  March  28,  1808.  That 
John  H.  Broocks  conveyed  to  W.  0-  Tyrr^ 
by  deed  1.878  acres  of  sontb  half  said  survey 
March  29, 1899;  making,  in  aU,  the  south  half 
at  said  league  and  a  portion  ot  north  half. 
That  John  H.  Broocks  went  into  posseaslwi 
of  the  south  half  of  said  sorvey  alxait  Janu- 
ary 1.  1S94,  and  began  making  Improvements 
thereon,  and  that  he  and  his  vendees^  uaadcr 
a  consecutive  chain  of  title,  have  held  con- 
tinuous, adverse,  uutnterrupted,  peaceable 
possession  of  the  premises  tot  more  than 
three  years  next  before  the  filing  of  this  suit 
That  Frank  O.  Ijocke,^  Jr^  was  only  18  years 
old  when  suit  herein  was  begrun." 

The  eighth,  ninth,  and  tenth  assignments 
of  error  complain  of  the  failure  ot  the  dis- 
trict Judge  to  find  that  S.  &  Tompklne  had 
repu^ated  the  bond  for  title  executed  by 
blm  to  J.  R.  A.  Tompkins,  and  bad  exMrcleed 
the  rl^ts  of  ownersh^  ov«r  the  land,  and 
that  Mrs.  Tenzler  had  In  1877  r^udlated  tbe 
bond  tor  title.  There  was  no  request  npon 
the  part  of  appellants  that  the  trial  court 
should  find  upon  the  issues  named,  and  no 
complaint  was  made  on  that  score  until  after 
an  appeal  bad  been  perfected  to  this  court. 
It  would  be  manifestly  unjust  to  the  trial 
court  to  permit  such  practice,  and  appellants 
will  not  be  beard  to  complain  in  ^is  court 
by  an  omission  to  find  on  Issues  about  which 
they  did  not  concern  theniselves  on  tbe  trial. 
Fitzhugh  V.  Franco-Texas  Land  Co.,  81  Tex. 
306,  16  S.  W.  1078;  Lanier  v.  Foust,  81  Tex. 
180,  16  S.  W.  99i;  Cattle  Company  v.  Bums. 
82  Tex.  50,  17  S.  W.  1043;  Tackaberry  T. 
Bank,  85  Tex.  488,  22  S.  W.  151,  299. 
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Tli«  mor^ge  gtren  1)7  8,8.  Tonopkliw  to 
James  N.  Dnpree  In  1857,  on  tlie  land  In  eon- 
txoTersr,  was  not  recorded  tn  Jefferson  coou- 
tj,  and  It  Traa  not  shown  that  J.  S.  A.  Tomp- 
kins  bad  any  nottco  o<  the  cseetrtlon  of  the 
mortgage.  Bven  If  it  had  been  hrocvht  to 
the  knowle^tee  of  J.  R.  A.  Tompkins,  It  wonld 
not  bare  started  limitations  to  ran,  hecanse 
the  cause  ot  action  could  not  have  acemed 
ootn  S.  S.  Tompkins  had  bees  requested  and 
had  refnsed  to  perform  the  conditions  of  the 
bond  for  title.  There  was  no  evidence  to  that 
effect  in  the  rectnrd.  The  declarations  made 
by  S.  S.  Tompkins  to  his  daughter  Mrs.  Tens- 
ler  were  properly  excluded.  They  were  not 
made  In  denial  of  a  request  to  execute  a  deed, 
and  they  were  not  brought  home  to  J.  R.  A. 
Tompkins,  and  were  inadmissible,  under  ar- 
ticle 2302,  Rev.  St  1895.  Roddin  T.  Smith, 
iSi  Tex.  26;  Parks  t.  Caudle,  68  Tex.  216. 

One  branch  of  this  case  was  before  the 
Court  of  ClTll  Appeals  of  the  First  Supreme 
Judicial  District,  and,  In  passing  upon  the 
bond  for  title  given  by  S;  S.  Tompkins  to  J. 
R.  A.  Tompkms,  It  was  held  that  It  did  pot 
pass  ttte  legal  title,  but  that  It  showed  on  Its 
face  that  the  obBgor  had  sold  the  land  to  the 
obligee,  and  that  the  consideration  for  It  bad 
been  paid.  Tompkins  t.  Broocks  (Tex.  CIt. 
App.)  43  S.  W.  70.  A  writ  of  error  was  refus- 
ed by  the  Supreme  Oourt.  In  writing  that 
opinion,  howerer,  the  case  of  Baker  t.  West- 
cott;  73  Tex.  129, 11  8.  W.  157,  seems  to  bare 
been  orerlooked,  for  In  that  case  the  Supreme 
Court  held  that  a  similar  bond  for  title  passed 
the  legal  title  to  the  land.  The  Snpr«ne 
Court  said:  "Whenerer  the  language  of  the 
conveyance  evidences  the  intention  of  the 
grantor  to  convey  the  entire  dominion,  own- 
enblp,  and  control  of  the  land  Immediately 
to  the  grantee.  It  should  be  held  as  effectual 
for  this  purpose  as  any  otlier  conveyance  by 
elthor  ot  the  modes  of  transferring  titie  rec- 
ognized by  the  common  law.  That  a  con- 
sideration is  not  necessa^  to  tbe  validity  of 
a  deed  conveying  land  has  been  held  In  the 
courts  of  many  of  the  states.  •  •  •  tf 
the  Instrument  in  this  case  was  a  mere  ex- 
ecutory contract,  the  rule  of  equity  wonld 
TRxtbaUy  require  proof  of  a  coasldenitlon  tn 
order  to  enforce  it,  although  this  ts  (ndlnarlly 
presumed  from  the  use  of  a  seal.  But  we 
think  this  instrument,  in  effiset,  a  deed  which 
courted  the  legal  title  to  Westcott"  In  that 
case  the  obligor  relinquished  the  title  when- 
ever the  obligee  became  a  citlnen  of  Tnias. 
In  tbe  case  now  under  conslderetlon  tbe 
obligor  bound  himself  to  make  "a  good  and 
bona  flde  deed  to  the  land  whenever  called 
upon  so  to  do."  Tbe  payment  of  the  consid- 
eration was  acknowledged.  It  does  not  mat- 
ter, however,  whether  the  title  acquired 
UnoQgh  tbe  bond  was  a  legal  or  equitable 
one^  as  either  vrould  support  tbe  Judgment  in 
this  case.  If  the  bond  for  title  conveyed  the 
legal  tifle  of  tbe  land,  appellants'  case  was 
fully  met,  and,  whether  appellees  bad  con- 
nected themselves  with  it  or  not,  appellants 


eouM  not  recover.  If  d»  bond  for  title  con- 
veyed only  an  equitable  title,  appellees  con- 
nected themselves  vrttb  It  by  deeds  duly  ^- 
ecuted  by  some  of  the  heirs  of  J.  R.  A. 
Tompkins,  and  aro^lants  could  not  recover. 
In  either  event  It  wonld  not  matter  whether 
tbe  deed  from  Uaiy  T.  Goodale  and  Frank 
U  Goodale  to  W.  R.  Tompkins  was  properly 
admitted  in  evidence  or  not. 

It  Is  contended  that  a  certified  copy  of  the 
bond  for  title  executed  by  8^  a  Tompkins  to 
J.  R.  A.  Tompkins  Should  not  have  been  ad- 
mitted In  evidence,  because  it  had  at  tbe  top 
the  word  "Duplicate,"  and  at  tbe  bottom,  aft- 
er tbe  certificate  of  acknowledgment,  the  fol- 
lowing words:  '^Received  of  J.  R.  A.  Tomp- 
kins two  dollan  &  SO  cents,  wllb  whteh  I 
wUI  pay  the  tax  on  the  land  described  In 
and  for  the  registration  of  tbe  wl^al  of  tida 
duplicate  instrument"  The  contention  Is 
that  it  appmrs  from  these  wotds  that  a  copy 
of  the  OTlglnal  bmd  for  title  was  recorded, 
and  that  therefore  the  copy  of  tbe  recwded 
instrument  was  tbe  copy  of  a  copy.  The  re- 
corded instrument  purports  to  be  a  dnpllcate, 
and  appears  to  have  been  signed  and  ac- 
knowledged by  8.  8.  Ttnnpklna.  It  Is  mere 
q>ecnlatton  to  claim  that  there  Is  any  evt 
dence  that  It  was  a  copy  of  tbe  oslgtaal  bond 
for  title. 

Through  the  eleventh  assignment  of  error, 
appellants  urge  that  appellees  should  not 
have  recovered,  because  they  bad  qieclally 
pleaded  res  adjudlcata,  and  should  have  been 
confined  to  tfaftt  issnow  The  assignment  can- 
not be  sustained,  if  for  no  otiier  reason,  be- 
cause John  H.  Broocks,  Jr.,  to  whom  the 
court  found  the  land  btionged,  did  not  idead 
res  adjudicata. 

Tbe  evidence  supported  the  roUngr  of  the 
trial  court  that  John  H.  Broocks  had  acqnlv- 
ed  title  to  the  land,  as  to  all  the  aKiellantB 
«c^t  Frank  O.  Looks,  Jt^  by  three  years' 
limitation.  The  consideration  for  tbe  land 
having  been  paid,  the  band  tat  title  would 
support  tbe  plea  at  ttiree  years*  llndtatton,  as 
ogRlnat  the  hrirs  of  the  obligor  In  the  bond. 
BlHott  V.  Mitchell,  47  Tex.  445;  Downs  t. 
Porter,  64  Tex.  oa 

Tbe  iudgment  Is  afflrmed. 


RTON  et  al.  v.  DAVIS." 
(Court  of  Civil  Appeals  of  Texas.   Hay  21, 

1903.) 

TAXATION  —  SALE    FOR    TAXES  —  TALIDITT- 
ATTACK— DI RBCT— COLLATKRAL— 
ANSWER— JUDGMENT. 

1.  In  trespass  to  try  title  by  one  whose  title 
depended  on  a  jndgnient  in  favor  of  tbe  state 
for  delinquent  tflxen,  aii  order  of  sale  issncd 
thereon,  and  sale  thereander,  an  answer  seek- 
ing to  have  the  sale  set  afiide  could  not  be  re- 
garded as  a  direct  attack  on  the  sale  for  the 
wont  of  proper  parties. 

2.  The  answer  wns  not  mads  In  time,  belac 
filed  AQKiiGt  7,  1002.  and  the  suit  bslng  Insti- 
tuted June  '2ii  preceding. 


■RefaearlQg  denied. 
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3.  The  answer  could  not  be  snetained  aa  a 

collateral  attack  on  tbe  sale  uoleas  the  aale 
should  be  held  void. 

4.  An  execution  sale  ot  several  tracts  of  land 
in  gross  for  taxes,  for  whlrh  a  judgment  of 
foreclotnire  in  grosa  has  been  rendered,  ia  not 
void. 

5.  A.  jadinnent  for  the  enle  of  land  for  de- 
linquent taxea  should  withhold  the  writ  of  poa- 
sessiou  until  the  expiration  of  tbe  time  for  re- 
demirtion. 

Appeal  from  District  Cotirt,  Ft  Bend  Coun- 
ty; Wells  Thompson,  Judge. 

Trespass  to  try  title  by  J.  H.  P.  Davis 
against  V.  M.  Ryon  and  others.  From  a 
judgment  for  plalntifF,  defendants  appeaL 
AfBrmed. 

John  O.  Mitchell  and  T.  E.  Mitchell,  for 
appellants.  Peaxeson  ft  Peareson,  for  appel- 
lee. 

GARRETT,  C.  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  In  the  district  court 
of  Ft.  Bend  comtty  by  J.  H.  P.  Davis  against 
V.  M.  Ryon  and  others,  to  recover  179  acres 
of  land,  a  part  of  the  William  Morton  1^ 
league,  situated  in  said  county.  Tbe  plain- 
tiff's title  depended  upon  a  Judgment  of  the 
district  court  of  Ft.  Bend  county  in  favor  of 
the  state  of  Texas  against  J.  W.  Ryon  and 
Jennie  Ryon  for  taxes  due  by  them,  and  an 
order  of  sale  issued  thereon,  and  sale  tbere- 
r.nder.  The  179  acres  on  which  the  taxes 
were  due  was  composed  of  three  tracts  of 
land  lying  contlgoons  to  each  other,  and 
forming  one  body  of  land;  but  tbe  Judgment, 
ordered  tbe  sale  of  "each"  of  the  described 
three  tracts  of  land  for  tbe  satisfaction  of 
said  Judgment,  Interest,  and  costs.  Tbe  land 
was  assessed  for  taxes  in  a  body,  and  tbe 
Judgment  was  for  the  taxes  due  on  it  as  a 
whole.  The  defendants  pleaded  in  reconven- 
tion, and  sought  to  have  tbe  execution  sale 
set  aside  for  the  reason  ttiat  tbe  three  tracts 
of  land  were  sold  by  the  sheriff  In  a  body, 
and  not  separately.  Tbe  trial  was  by  Jury, 
and  a  Judgment  was  rendered  In  favor  of  the 
plaintiff  upon  a  rerdict  returned  according 
to  tbe  peremptory  Instmctton  o(  the  presiding 
Judge. 

The  assignments  of  error  are  too  gentfal 
to  require  a  revision  of  the  Judgment  below, 
but  it  appears  from  the  evidence  that  tbe 
Judgment  in  favor  of  the  state  for  taxes 
was  rendered  on  the  6th  day  of  April,  1898; 
that  tbe  sate  was  made  June  7,  1898;  that 
this  suit  was  brought  on  June  2,  1902;  and 
that  tbe  original  answer  of  the  defendants, 
seeking  to  set  aside  the  sale,  was  Qied  Au- 
sust  7,  1902.  Defendants*  answer  cannot  be 
held  as  n  direct  attack  upon  tbe  sale,  for  the 
want  of  proper  parties.  Nor  was  It  made  in 
time.  It  could  not  be  sustained  as  a  col- 
lateral attack  unless  tbe  sale  should  be  held 
void.  It  has  been  held  that  a  sale  of  several 
tracts  of  land  In  gross  for  taxes  for  which  a 
judgment  of  foreclosure  in  gross  had  been 
rendered  Is  not  void.  League  v.  State  (Tex. 
Civ.  App.)  50  B.  W.  2ti2;  Id.  (Tex.  Sup.)  57 
S.  W.  34. 


Although  the  defendants  would  have  two 

years  In  which  to  redeem  titie  land  after  tbe 
sale  for  taxes,  the  order  ot  sale  woold  prop- 
erly Issue  <m  the  Judgment  and  the  sale  be 
made,  but  tbe  Judgment  should  irithbold  the 
writ  of  possession  until  the  expiration  of  tbe 
two  years.  I.eagne  t.  State,  snpnu  More 
than  two  yean  bare  elapsed  since  the  sale  in 
this  case.  . 

There  being  no  etna  fa  tbe  Judgmrat,  It  Is 
afflrmed.  Afflrmed. 

Additional  ConclusloB^ 

(June  19, 1903.) 

In  the  atrave-entltied  cause  the  following 
additional  conclusions  are  filed:  The  land  in 
controversy  Is  one  body,  of  179  acres,  that 
has  been  known  for  16  years  as  tbe  "Byon 
Farm."  It  Is  composed  of  three  tracts  lying 
contiguous  to  each  other,  and  was  assessed 
for  taxes  as  one  tract  of  land,  and  had  been 
BO  assessed  for  a  number  of  years.  It  was 
shown  to  be  wortl^  at  tbe  date  of  tbe  sale 
$25  an  acre.  It  was  sold  In  gross  to  I.  Kemp- 
ner  for  ^04.19,  and  on  payment  of  the  bid 
a  deed  was  executed  to  him  therefor  by  tbe 
sheriff.  Kempner  conveyed  the  land  to  tbe 
appellee  for  a  consideration  of  $208.36  cash. 
It  was  shown  that  there  was  a  deed  of  trust 
on  tbe  land  in  favor  of  J.  H.  P.  Davis  for 
11,228.23.  There  was  never  any  offer  to  re- 
deem from  the  tax  sale.  V.  M.  Ryon  te8t^ 
fled  that  ber  husband  died  January  10.  1899. 


BSVIL  et  al.  t.  MOULTON  at  aL 

(Court  of  Civil  Appeals  of  Texas.  May  28, 

1903.) 

PAETITION— COMMUNITY  PRO PERTT— OPERA- 
TION  AND  EFFECT. 
LLaws  1848,  p.  273,  c.  157,  makes  provirion 
for  the  partition  of  community  property,  and  re- 
quires me  partition  to  be  made  ib  the  same 
manner,  as  far  as  ai>plicable.  as  partition  for 
distribution  amoug  heirs.  A  nasbend  and  wife 
acquired  real  estate.  Tbe  wife  died,  and  the 
husband  became  administrator  of  her  estate. 
He  applied  for  partition  of  tbe  community  prop- 
erty. The  court  entered  an  order  reciting  the 
filing  of  the  petition  praying  for  partition  and 
distribution  of  the  estate  among  tbe  heirs  of 
tbe  deceased  wife,  and  directing  the  giving  of 
the  required  uoticesw  Later  the  court  appointed 
commissioners  "to  make  partition  and  distribu- 
tion" of  the  estate  ot  the  deceased  wife  by  set- 
ting apart  one  half  to  the  husband  and  the 
other  naif  to  tbe  beirs  of  the  deceased  wife, 
naming  them.  The  commhsioners  made  par- 
tition of  certain  community  property,  share  No. 

1  being  drawn  by  ftxe  husband  and  share  No. 

2  being  drawn  by  the  heirs  of  the  deceased 
wife.  The  court's  decree  set  apart  to  the  hus- 
band share  No.  1,  and  to  tbe  heirs  of  the  de- 
censed  wife  share  No.  2.  Held,  that  the  parti- 
tion was  only  a  partition  between  the  estate  of 
the  deceased  wife  and  her  surviving  husband, 
and  was  not  a  distribution  of  tbe  half  set  apart 
to  tbe  estate  of  the  wife  to  her  heirs,  but  that 
half  was  left  subject  to  further  administra- 
tion. 

Appeal  from  District  Court,  Hardin  Oonn- 
ty;  L.  B.  Hightower,  Judfje. 
Action  by  John  B.  Bevll^nd  others  against 
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Ansbory  CX  Monlton  and  otben.  Frou  a 
Judgment  Cor  defendanta,  plaintUb  appeal 
Affirmed. 

J.  N.  Votaw,  Oruse  &  Xall,  an<J  Greer  & 
HiDor,  for  appellants.  D.  W.  Doom  and  D. 
H.  Doom,  for  appelleea. 

GARRETT,  a  J.  Tbls  was  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lants against  tiie  appellees  for  the  recovery 
of  land  situated  In  Hardin  county.  There 
was  a  trial  to  the  court  without  a  Jury, 
which  resulted  In  a  Judgment  In  favor  of 
the  defendants  in  the  suit.  The  facts  were 
undispated,  and  the  question  for  decision 
Is  whether  or  not  In  a  partition  of  the  land 
in  controversy  as  the  cmnmunlty  i^roperty 
of  John  and  Frances  BevU  It  was  taken 
out  of  the  estate  of  Frances  Beril,  deceased, 
by  the  partition,  and  set  apart  to  her  heirs, 
or  was  only  a  partition  between  the  estate 
of  Fnincea  BevU  and  her  surviving  husband, 
thus  leaving  it  subject  to  further  adminis- 
tration. The  trial  court ,  filed  conclusions 
of  fact,  which  are  referred  to  and  adopted 
by  this  court,  but  tlie  material  facts  may  be 
brl^y  stated  as  fbllowa:  John  Bevll  and 
Frances  Bevil  were  bnsband  and  wife  in 
1830.  wben  the  land  In  controversy  was  ac- 
quired. Frances  Bevll  died  In  1SB2,  and 
John  Bevil  was  appointed  administrator  of 
her  estate  by  the  county  court  of  Jasper 
county  in  1^3,  and  returned  an  Inventory 
and  appraisemmt,  and  proceeded  with  the 
administration  tber«>f.  On  the  28th  day  of 
September,  18S6,  John  Bevll  filed  his  amend- 
ed abdication  for  partition,  and  contem- 
poraneoiuly  therewith  filed  his  bond  of  the 
same  date,  with  two  sureties,  conditional 
that  the  said  John  Bevll  should  well  and 
tmly  pay  or  canae  to  be  paid  one-half  of 
all  comnranlty  debts  tbat  may  be  estsbllsbed 
against  said  estate  In  amount  not  more  than 
91.733^.  that  being  one-half  of  the  amount 
of  the  inventory '  and  appraisement,  which 
bond  was  on  the  same  day  approved  by  the 
chief  Justice.  It  was  indorsed,  "Bond  for 
Partition.'.'  At  tbe  April  term.  1856,  of  the 
court,  an  order  was  entered  in  the  estate  of 
Frances  Bevll,  deceased,  reciting  that  John 
Bevll,  administrator  of  said  estate,  bad  filed 
bis  petition  [waylng  for  parUtlcra  and  dia- 
trlbution  of  said  estate  among  the  heirs  at 
law  of  tbe  decrased,  and  directing  that  the 
notice  required  by  law  be*  given,  citing  all 
persons  interested  to  appear  at  the  next 
June  term.  Notice  was  issued  and  published 
citing  the  heirs  and  distributees  of  Frances 
Bevll.  deceased,  naming  them.  At  the  De- 
cember term,  1866.  an  order  was  entered  by 
the  court  in  said  estate,  tbe  proceeding  be- 
ing entitied  "Partition  and  Distribution," 
appointing  commissioners  **to  make  partition 
and  dlstxibntion  of  the  property  belonging 
to  the  estete  of  the  said  Frances  Bevll, 
deceased,  by  setting  apart  to  John  Bevil. 
■nrrivlns  husband  of  lald  deceased,  one  half 


part  of  the  same,  and  the  other  half  to  [nam- 
ing them]  heita  at  law  of  Frances  -Bevil, 
deceased,  and  tbat  a  writ  of  partition  do 
Issue  to  them  commanding  them  forthwith  to 
proceed  to  make  such  partition  and  distri- 
bution in  conformity  to  this  Secxee,  and  to 
return  their  proceedtogs  upon  said  writ  to 
the  present  term  of  this  conrt"  At  the  Jan- 
uary terra,  1B57,  and  on  the  26th  day  of  Jan- 
uary, 1857,  the  court  made  a  decree  of  par- 
tition reciting  and  stating  as  follows:  "Id 
the  estate  of  Frances  Bevil,  deceased.  And 
i  now  come  tbe  commissioners,  George  W. 
I  Smyth,  M.  Neytand.  and  B.  F.  Mott,  appolnt- 
1  ed  to  make  partition  and  distribution  of  the 
I  estete  of,  Frances  Bevll,  deceased,  between 
I  John  Bevil,  surviving  husband  of  deceased, 
1  and  the  heirs  at  law  of  the  said  Frances 
'  Bevll,  deceased,  and  render  into  open  court 
!  this  report  of  said  partition  and  distribution, 
which  said  report  was  seen,  considered,  «e- 
anilned,  and  approved  by  the  court,  and  or- 
dered to  be  recorded:  To  tbe  Honorable 
Gideon  J.  Goode.  Chief  Justice  of  Jasper 
County:  The  undersigned  commissioners, 
appointed  by  your  honor  at  the  December 
j  term  of  yonr  honor's  court  for  probate  busl- 
j  ness.  1866,  to  make  a  partition  between 
j  the  estate  of  Frances  Bevll,  dec'd,  in  com- 
I  mnnlty,  and  her  husband,  John  Bevll,  re- 
qiectfully  ahow  that  tiiey  have  performed 
tbat  duty  BO  far  as  practicable  under  the 
circumstences  by  dividing  a  portion  of  the 
I  property  into  two  shares,  as  nearly  as  prac- 
ticable, which  are  herewith  presimted  mark- 
ed "No.  1"  and  "No.  2."  They  further  show 
tbat  the  said  sharoi  have  been  determined 
by  lot,  as  the  law  ireqnlrea.  Share  No.  1 
was  drawn  t<x  John  Bevil.  and  that  share 
No.  2  waa  drawn  for  the  heirs  of  said  de- 
ceased. The  nnderaigned  would  further  rep- 
resent that  there  la  a  tract  of  land  idtoated 
in  Williamson  county,  part  of  the  bendrigbt 
of  John  (Jehu)  Bevll,  which  they  have  been 
unable  to  divide  for  want  of  more  definite 
information  and  other  impediments.  Ttaere 
Is  also  a  tract  of  land  situated  on  Sabine 
Pass,  In  Jefferson  county,  John  R.  Bevil 
headrlght,  wblidi  they  had  been  unable  to 
divide  for  tbe  want  of  more  definite  informa- 
tion. They  would  also  suggest  that  outlet 
No.  81,  In  Bevilport  is  also  found  on  the 
exhibit  of  property  appertaining  to  the  es- 
tate of  8.  H.  Everett,  deceased,  and  as  such 
has  heretofore  been  distributed  In  the  parti- 
tion of  said  Kverett  estate.' "  Tbe  report 
Is  signed  and  sm>m  to.  Then  follo\ra  tiie 
allotment  attached  to  said  report— share  No. 
1,  set  spart  to  John  Bevll,  Including  several 
tracte  of  land  and  town  lote,  among  others 
the  lower  half  of  6,978  acrea  of  land  of 
Thomaa  Spear's  beadrlght,  fronting  on  the 
river  Neches,  and  divided  by  Itoe  mnnliv 
east  and  west  parallel  to  the  lines  of  the 
survey;  and  share  No.  2,  set  apart  to  the 
heirs  of  the  deceased,  Frances  Bevll.  In* 
eluding  several  tracts  of  land  and  town  lots, 
among  othos  the  upper  half  of  8,978  acres 
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<tf  land  at  Tbomu  Spoar's  headrlght  fitmt- 
ing  on  tbe  Ntdue  river,  and  dlvidad  by  a 
ttaie  roniiinc  east  fund  w«Bt  paxallel  to  the 
Uuea  of  the  awvey.  And  tke  decree  then 
oonelttdes  as  CoUowa:  *^And  It  ia  fnrtlm  ot^ 
dered,  adjudged,  and  decreed  by  the  court 
that  ttie  partition  and  distrUiutton  of  the 
estate  ef  Frances  BerU  as  .made  ai^  re- 
ported to  this  court  be,  and  the  same  Is, 
deehiied  to  be  fim  and  effectual  fbreTer* 
and  that  share  No.  1  be,  and  the  same  la 
heseby,  aet  apart  to  John  Berll,  and  that  all 
right,'  title,  and  ertate  tiiereto  fuUy  Test  In 
bhn,  his  heirs  or  asslgna;  and  that  share 
No.  2  be,  and  Hie  same  is  hoeby,  set  apart 
to  the  heira  of  Ute  said  Fmnoea  9erll,  da- 
oeased,  and  that  ail  the  right  title,  claim, 
and  estate  tiiereto  fully  vests  In  them,  the 
said  h^na  of  tbe  said  Frances  Berll,  de- 
ceased;" raie  npper  halt  of  tbe  said  8,878 
anesoC  land  «t  the  Tbomaa  Spear's  lieadrlgbt 
on  tlw  Ketba  river  Inchided  in  share  No.  2, 
set  apart  to  die  estate  of  tiie  beirs  of  Fran- 
ces BevU,  deceased,  is  tbe  land  In  oontro- 
vecsy  In  this  suit  At  the  ApeU  term,  1859. 
the  order  Car  tlie  portltlan  of  tlie  land  In 
Williamson  and  Jefferson  counties  was  re- 
newed, and  on  report  of  the  commJaaloners 
that  It  Tas  Incapable  of  partition  It  was  or- 
dered aiML,  and  was  finally  sold  fbe  ad- 
ministrator, and  the  sale  confirmed.  There 
was  In  evidence  a  rartifled  ci^y  fi-oni  the 
minutes,  of  the  probate  eonrt  of  Jasper  coun- 
ty, December  term,  1856,  of  an  account  cur- 
rent and  final  settlement  by  John  BeriU  ad- 
ministrator of  the  estate  of  Frances  Bevll, 
as  fialhnn:  '*John  BeTU,  administrator  of 
tile  estate  of  Fnances  Berll,  deceased.  In  ac- 
connt  coirent  and  final  settlement  with  aald 
estate  in  partition  and  distribution  in  com- 
munity with  John  Beril  and  tbe  heirs  at 
law  of  the  said  Frances  Berll,  deceased." 
Then  followed  a  list  of  the  lands  belonging 
to  the  community  estate,  and  a  statement  of 
their  appraised  value.  Including  "3,978  acres 
of  land,  part  of  the  headrlght  of  Tbomaa 
fipeer,  on  Pine  Island  Bayou,  at  $0.60,  fl.^-- 
00."  Also  a  list  of  notes  dne  September  2, 
1867,  amoiinting  in  the  aggregate  to  9510.45. 
The  "account"  appeared  to  be  only  a  state- 
ment of  the  aasets  belonging  to  tbe  com- 
munity estate.  An  original  account  or  state- 
ment to  tbe  same  effect  was  In  evideuce,  ex- 
cept that  it  had  the  further  Item  of  amount 
transferred  from  R.  W.  BerU's  estate,  $141.- 
60.  It  was  sworn  to  January  3,  1857,  and 
was  Indorsed:  "Approved  3rd  day  of  Jan- 
uary, 1857.  G.  J.  Goode,  a  J.  J.  a"  It 
was  also  Indorsed:  "Ordered  by  tbe  court 
that  tbe  above  notn  and  assets  remain  in 
the  banda  of  John  Berll,  and  when  collected 
to  be  applied  to  the  payment  of  the  debts 
of  the  said  estate^  and  the  remainder.  If 
any,  to  be  equally  divided  between  said  John 
Bevll  and  the  legal  heln  of  sold  Frances 
Bsvll,  deceased."  John  Bevll,  as  admlnls* 
trator  of  said  estate,  filed  to  tbe  December 
tenn,  1858,  "an  aoeoont  current  for  final  set* 


tiement"  It  accounted  for  tbe  notes  be- 
longing to  tba  eatate,  but  made  no  reference 
to  the  lands.  Notice  was  ordered  by  tbe 
court  to  the  next  regular  term.  John  Bevll 
died  in  18G3.  At  the  October  term  of  the 
court  Friend  M.  Stewart  was  appointed  ad- 
ministrator de  bonis  non  of  tbe  estate  of 
Frances  BevU,  deceased,  and  duly  qualified 
am  such.  The  administration  of  the  estate 
was  afterwards  transferred  In  accordance 
with  the  change  In  the  court  made  by  tiie 
Constitution  of  1860  to  tiie  district  court  of 
Jasper  county,  and  that  court  oa  2foreniber 
23,  1872,  on  the  applteation  of  the  adminis- 
trator, made  an  order  Cor  the  aale  of  the 
land  in  controTusy  for  tlie  payment  of  debta 
and  expenses  of  administration.  Tbe  land 
was  regularly  sold,  and  tbe  sale  thereof  was 
confirmed,  and  a  deed  tlwrefor  uecnted  to 
M.  a  Moultcm  by  W.  H.  BbtII,  adminlBtrator 
de  boniB  non,  who  lud  been  appolntod  Ic 
the  place  of  Stewart  vho  had  dfed  peudlni; 
the  proceedings  for  tbe  sale.  Xhe  plaintiffa 
hare  1^  title  of  M.  a  Uoolton. 

When  the  application  of  John  Berll  ww 
filed  In  tike  county  oourt  of  Ja^er  county, 
the  law  of  1866  had  not  been  pused  which 
provided  for  commonlty  administration  Iff 
the  survlrw,  and  it  was  made  under  tiie  act 
of  1818,  which  made  prorlalon  for  the  parti- 
tion of  tiie  comnmnl^  property  as  yr^l  as 
the  partition  and  distribution  of  the  estate 
among  tbe  faelra  at  law.  Section  Ittf  of 
the  act  (T^ws  18^  p.  273,  c  107)  required 
tiie  uecution  of  a  bond  by  the  anrvtror  in 
order  to  obtain  a  partition  of  the  conunnnity 
property  m  such,  and  the  partition  was  re- 
quired to  be  made  in  the  same  manner,  as 
far  as  sppUcable,  as  partitkm  for  distribu- 
tion among  the  htirs.  The  apijtlcation  in 
thla  case  showed  that  the  laud  was  commmil- 
ty  property  of  John  BevU  and  bis  deceased 
wife,  Frances  Bevll,  whose  estate  was  being 
administered  by  him.  It  gare  the  names  of 
ber  heirs,  and  asked  that  they  be  cited,  and 
for  partition  between  him  and  them.  The 
features  of  the  proceeding  which  dlstlnguisb- 
ed  It  from  an  ordinary  application  for  par- 
tition and  distribution  of  an  estate  among 
the  belrs  of  the  deceased  was  that  It  did  not 
seek  to  have  the  share  of  the  deceased  di- 
vided amcmg  her  belra,  but  set  apart  to 
them  fn  bulk,  and  a  bond  was  filed  In  com- 
pliance with  the  requirement  of  tiie  stntrite 
tor  the  partition  of  the  commuDity  property 
between  the  survivor  and  the  estate  of  tbe 
deceased.  All  of  the  proceedings  1u  the  par- 
tition are  conslsteut  with  the  view  that  It 
was  only  a  partition  between  the  survirlug- 
tauflband  and  the  estate  of  his  deceased 
wife.  After  the  application  had  been  filed, 
and  on  January  8,  1857,  John  Bevll  filed  a 
final  exhibit  entitled  "Jotan  Berll,  adminis- 
trator of  tbe  estate  of  Frances  Bevll,  de- 
ceased. In  accoimt  current  and  final  settle- 
ment with  said  estate  in  partition  and  distri- 
bution In  community  with  John  Bevll  and 
the  beirs  at  law  of  the  said  Francw  Bevll. 
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dcecawd."  Thla  ezUbit  rtwwed  swtry 
IftBds  anil  notes  on  hand,  Inehidliig  tbe  ^Knn- 
u  Spear  snrroy;  and  on  fhe  same  day  tbe 
oent  nade  an  older  fluit  tbe  abeve  notes 
and  Rsaeta  remain  In  tbe  bands  of  John 
Bern,  and  wben  coIleGted  be  allied  In  v»T- 
meat  «e  the  debts  of  saM  estate,  and  the  re< 
Dwladpr,  If  an7i  to  be  eqnaDy  dlTlded  be- 
tween Jebn  BevU  and  tbe  legal  bslrs  ec  said 
B^ances  Bevlt,  deceased.  TUs  order  was 
madepradfag  partitton.  deeree  fbr  wUdi 
was  entered  -on  Sanmry  36, 18&7.  and  Is  con- 
slBtent  vlth  and  ladleatlTe  of  tbe  fact  that 
the  alme  of  tbe  Heirs  -was  to  Mmcin  subject 
to  admtalatratlon.  After  the  partition  tttCto 
was  dcme  In  the  administration  of  the  es- 
tate, and  tbe  two  tracts  of  land  that  irere 
fOvnd  iDGopf  ble  of  partitton  men  not  finaUy 
ordered  sold  antU  April  26.  U59.  The  nar 
came  on.  and  John  Berll  died  In  1863,  and  In 
1866  the  administration  of  tbe  estate  was 
reopened,  and  the  land  treated  as  assets  of 
the  estate,  and  finally  sold  as  the  property  of 
the  estnte.  There  la  nothing  in  tbe  partition 
to  Indicate  any  pmpese  to  taJte  tbe  pn^rty 
in  contTOTersy  ont  of  tbe  assets  of  tbe  estate, 
and  «et  ft  apart  to  Ite  belta  of  Ftanees 
BeTlI,  excopt  tte  expressions  ased  In  the  »• 
dMB  eC  the  esnit,  "for  tke  purpose  «f  effect- 
teg  a  portttleD  and  dtstrlbaflMi  of  sold  estate 
amonff  the  bcdra  at  Ivw  of  nid  deceased.** 
and  tbe  ase  of  tbe  egpwrion  "partition  and 
dlatHtratton"  te  the  appUoatton  and  tbe  i«- 
port  of  tbe  commissioners. 

It  la  contended  tliat,  if  It  had  been  marety 
a  partition  between  John  fBevQ  and  the  es- 
tate of  Frances  Bevil,  tbe  decree  "would  bare 
Tested  title  to  share  No.  1  In  John  BevIl  In 
his  own  right,  and  title  to  abuve  iio.  2,  the 
hind  In  eontiroversy,  In  John  Beril,  as  admin- 
istrator of  the  otate  of  Francis  Bevll,  as  re- 
quired Is  BDcb  casra  by  section  102  of  tbe 
law  of  184&  But  as  tbe  title  to  the  commu- 
nity share  of  Frances  BctII  at  her  death  de- 
scended to  and  vested  in  her  heirs,  subject  to 
administration,  the  decree  simply  declared 
the  effect  of  the  law  withoat  giving  up  Its 
)nrlsi1ictlon  over  the  land  as  property  of  the 
estate;  and,  although  the '  statute  provided 
that  tbe  share  of  the  deceased  sbould  be 
turned  over  to  tbe  executor  or  administra- 
tor, tbe  title  was  realty  In  tbe  heirs,  subject 
to  administration,  and  tbe  efTect  of  the  de- 
cree was  tlut  the  administrator  afaould  re- 
tain control  of  tbe  property  ontll  tbe  close  of 
the  administration  or  tbe  sale  or  partition 
thereof.  The  construction  of  tbe  proceed- 
ings for  the  partition  contended  fur  by  tbe 
defendants  in  tbe  court  below  was  evidently 
that  of  tbe  probate  court  at  tbe  time  of  tbe 
partition  and  in  alt  of  Ite  eObseguent  proceed- 
in;;8  ending  In  the  sale  of  the  land  to  tbe 
defendant's  predecessor  in  title. 

We  are  of  opinion  that  the  probate  court 
retained  Jnrlsdtctlon  of  tbe  land  In  contro- 
versy, and  tliat  the  partition  was  such  a 
partition  as  was  contemplated  by  section 
102  Of  the  act  Of  JSA  between  John  Bevil 


and  Ids  deceased  wtfe^  Ftanoes  Beirtt.  as  of 
community  property,  and  waa  not  a  diatribn- 
tlon  of  tbe  land  to  the  heirs  of  Franoes  BevU 
as  of  her  estate. 

The  judgment  ot  tiie  court  below  will  be 
afinaed.  Aflrmed. 


DA  Vie  et  al.  v.  JONES 

(Court  of  Civil  Appeals  of  Texas.    Ms;  -9, 
1903.) 

EXECUTION  —  MANNER  OF  LEVY  —  VALIDITY— 
WAIVER  OF  IHREGDLARITY  — OI^IMANTS  — 
lUDQUSNT.  ON  BOND-JNTERBST  OF  JUDG- 
MENT DEBTOR  SUBJECT  TO  EXECUTION. 

LEev.  St.  1895,  art.  2349,  provides:  "A 
levy  npon  personal  property  Is  made  by  taking 
pOMestdcm  thereof,  when  the  defendant  in  eae- 
cutioD  is  entitled  to  the  possesion;  where  the 
defendant  in  execution  has  an  interest  in  per- 
sonal property,  but  is  not  entitled  to  the  posses- 
sioQ  thereof,  a  levy  is  made  thereon  by  giving 
notice  thereof  to  uie  penon  who  la  entitled  to 
the  posBessioD,  or  one  of  them  when  there  .are 
several."  Article  2352  provides:  "A  levy  np- 
on the  interest  of  a  partner  in  partnership  pn>p- 
erty  ia  made  by  leaving  a  notice  wUh  otte  or 
more  of  the  partners  or  vlth  a  elerk  of  the 
partnership."  A  levy  was  made  by  eeiziuz 
property  instead  of  by  Eiring  notice  as  prorldea 
In  said  articles,  thoogn  one  of  the  claimnts 
was  in  possessfoD  as  joint  owner.  ffeU,  thatt 
the  levy  was  not  void,  however  irnssularly 
made. 

2.  Article  6311,  Rev.  St.  1895,  provides:  "A 
claim  made  to  property,  under  the  provisioBS 
of  this  chapter  ["Trial  of  liight  of  Property"], 
shall  operate  as  a  release  of  all  damujjeii  by 
the  claimant'  against  the  oflicer  who  levied  on 
said  property."  HcW,  that  by  giving  a  claim- 
ants* hood,  and  proceeding  under  me  statute 
to  test  their  rights  to  the  property,  the  claim- 
ants waived  the  manner  of  the  levy. 

H.  Article  5307,  Rev.  St.  1895,  provides:  "In 
all  caries  where  any  claimant  of  property  un- 
der the  provisions  of  this  title  ["Trial  of  Itigbt 
of  Property"]  shall  fail  to  establish  liis  right 
thereto,  judgment  shall  be  rendered  against 
him  and  nis  sureties  for  the  value  of  the  prop- 
erty, with  legal  interest  thereon  from  the  date 
of  the  bond.'  Held  to  warrant  a  Judgment  on 
the  claimants'  bond,  where  they  failed  to  es- 
tablish the  joint  claim  made  by  them. 

4.  Cattle  were  levied  on  under  execution  as 
the  property  of  the  debtor,  and  were  claimed  by 
two  joint  claimants,  one  of  whom  was  the 
debtor's  wife.  The  evidence  showed  that  the 
bill  of  sale  ran  to  the  debtor;  that  he  signed 
notes  for  the  deferred  payments,  but  had  paid 
nothing;  that  both  claimants  had  paid  certain 
sums  on  account  of  tbe  purchase  price;  that 
the  money  paid  by  the  debtor's  wife  and  part  of 
that  paid-  by  the  other  claimant  was  paid  on 
one  of  the  notes  after  the  levy  was  made. 
Held  not  to  show  that  the  debtor  hod  no  in- 
terest In  the  property  subject  to  execution. 

AM>eaI  from  District  Court,  Hardeman 
County;  O.  A.  Browo,  Judge. 

Execution  In  favor  of  Thomas  Jones 
against  H.  C.  Davis  and  others.  Levy  on 
personal  property,  and  Mary  B.  Davis  and 
another  Intervene  as  claimants.  From  a 
Judgment  on  the  claimants'  bond,  they  ap- 
peal. Affirmed. 

Duncan  Q;  Smith  and  Theodore  Alack,  for 
appellants.   E.  B.  DIggs,  for  appeHee. 

*Rabmriiig  denied  June  13,  UW, 
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STEPHENS,  J.  The  cattle  lit  controTei^ 
Bj  were  levied  on  as  the  property  of  H.  C. 
Davis  under  execotlon  in  favor  of  Thomas 
Jones,  and  were  claimed  by  Blaiy  B.  Davla, 
wife  of  H.  C.  Davis,  and  lilnnle  Humph- 
reys, her  sister.  The  court  found  that  Min- 
nie HnmphreTS  owned  a  half  interest  In 
the  cattle,  and.  Inaamucli  as  the  necutlon 
debt  exceeded  the  value  of  the  cattle,  gave 
Judgment  on  the  claimants'  bond,  which  had 
been  executed  by  Alary  B.  Davis  and  Min- 
nie Humphreys  as  Joint  claimants,  for  one- 
half  the  value  of  the  cattle.  From  that 
Judgment  the  claimants  have  appealed. 

Their  brief  contains  six  asslgnsuents  of  er- 
ror, all  grouped,  however,  as  one  assign- 
ment, and  followed  by  four  propositions. 
We  will  consider,  tberefore,  only  the  propo- 
sitions. 

Of  tbese,  ttie  first  two  raise  the  question 
whether  13ie  court  erred  in  rendering  Judg- 
ment on  the  claimants  lx«d  after  fludlng 
that  one  of  the  claimants  owned  a  half  in- 
terest in  the  property;  the  contention  be- 
ing that  as  this  claimant  was  in  possession 
at  Joint  owner,  the  levy,  which  was  made 
In  the  usual  way,  by  seizing  the  property,  in- 
stead of  by  giving  notice  as  provided  in  ar- 
ticles 2849  and  2802  of  the  Bevised  Statutes, 
was  null  and  vcrid.  But  we  do  not  so  un- 
derstand the  law.  The  manner  of  the  levy 
was  waived  by  appellants  when  they  em- 
ployed tills  speedy  and  Informal  method  of 
testing  their  rtghta  to  the  property.  Rev.  St 
ISOti,  art  6S11.  But  if  not,  the  levy  was  cer- 
tainly not  void,  however  Irregularly  made. 
Ttiey  fftUed  to  esteblish  the  joint  claim  as 
made,  which  warranted  a  Jn^ment  on  their 
bond.  Eev.  St  189S.  art  BflOT.  Whether 
they  were  entitled  to  the  reduction  made  In 
the  Judgment  from  the  whole  to  one-half  the 
value  of  the  property  claimed,  we  need  not 
consider.  They  were  certainly  entitled  to  no 
more.  See  Hamburg  v.  Wood  A  Co.,  60  Tex. 
171.  18  S.  W.  623.  This  also  disposes  of  the 
third  proposition. 

The  fourth  and  last  pr^ositlon  reads: 
"The  Judgment  Is  contrary  to  the  law  and 
the  evidence,  and  utterly  without  evidence 
to  support  it  because  the  evidence  shows 
that  appellant  Minnie  Humphreys  had  paid 
|2,47li<b  on  the  property,  that  Hie  appellant 
Maty  B.  Davis  had  paid  9240.62^  on  the 
property  out  of  separate  funds,  and  that  H. 
C.  Davis  never  paid  anything  on  It  and 
therefore  had  no  interest;  and  appellee, 
Thomas  Jones,  could  not  acquire  any  right 
in  the  property  by  virtue  of  the  levy  of  his 
execution,  if  la  fact  there  had  been  a  legal 
levy."  It  does  not  follow  from  the  facta 
stated  in  this  proposition  that  the  court 
erred  In  liolding  that  the  property  was  sub- 
ject to  execution  as  the  property  of  H.  O. 
Davis.  The  bill  of  sale  under  which  appel- 
lants deraigned  title  was  made  by  J.  A. 
Scarbrough  to  H.  C.  Davis,  and  the  notes 
for  the  deferred  payments  were  signed  by 
H.  0.  Davis.  A  part  of  the  money  paid  by 


Minnie  Humphreys  to  Scarbrough  and  all 
the  money  paid  by  Maiy  B.  Davis  was  paid 
on  one  of  these  notes  aftra  the  levy  on  the 
cattle  had  been  made.  If,  then,  Mary  B. 
Davis  acquired  any  int«-est  In  the  cattle  as 
against  appellee,  her  right  could  not  have 
arisen  from  such  payment  Nor  do  the 
facts  stated  in  the  proposition  show  that 
H.  O.  Davis  had  no  interest  in  the  cattle  sub- 
ject to  execution.  The  issue  of  fraud  In  the 
transfer  of  the  pn^rty  from  H.  C  Davis 
to  appellants  w&b  raised  by  the  pleadings, 
and  also  by  the  circumstances  In  evidence, 
but  we  are  not  required  by  this  proposition 
to  review  the  evidence  on  that  Issue.  It  la 
sufficient  to  hold  that  every  fact  stated  in 
the  proposltkm  might  be  true,  and  yet  the 
Jud^ent  be  cortect  It  is  tberefore  af- 
firmed. 


MISSOURI,  K.  &  T.  RT.  00.  OF  TEXAS 
V.  SCHILLING.* 

(Court  of  Civil  Appeals  of  Texas.  Hay  9, 

1903.) 

fiERVANT— INJURIES— NBOLiafiNCE—EVIDKNCB 
—  RE3  QEST^  —  SELF-SEBVINO  DECLARA- 
TION S— HE  AR3AY—IN8TRUCTI0H& 

1.  Id  an  actioa  against  a  railroad  for  injuries 

to  a  switchmaD,  tae  court  instructed  that,  if 
plaiotiEF  was  Injured  by  a  risk  assumed,  the 
verdict  should  be  for  defendant;  that  plaintiff 
assumed  the  risks  ordinarily;  incident  to  hie  em- 
ployment, end.  if  his  injuries  were  caused  br 
risks  incident  thereto,  or  it  the  result  of  au  acci- 
dest,  the  verdict  should  be  for  defendant;  and 
a  further  instruction  placed  the  burden  of  proof 
on  plaintiff.  Held  that,  in  view  of  sndi  faistmc- 
tioQ^  an  instruction  that  it  was  the  duty  of  the 
railway  company  to  use  ordinary  care  In  the 
operation  of  its  trains  and  cars  so  that  its'  em- 
ployes should  be  reasonably  safe  in  the  dis- 
charge of  their  duties  was  not  emmeoua  on 
the  theory  that  it  told  the  jury  that  by  the 
exercise  of  ordinary  care  employ^  would  be 
safe,  while  In  fact  the  duties  of  a  svrltdiman 
were  dangerous  per  se,  and  could  not  be  made 
reasonably  safe. 

2.  The  court  charged  at  defendant's  request 
that  if  the  jury  found  for  plaintiff,  in  amriar 
at  the  amount  of  the  verdict,  If  they  believed 
fhit  a  surgical  operation  would  benefit  plaintiff, 
and  that  ordinary  care  would  require  him  to 
have  it  performed,  they  should  only  consider 
plaintiff's  injuries  as  they  would  have  been 
bad  such  operation  been  performed  at  such 
time  as  a  person  of  ordinary  prudence  would 
have  had  it  performed.  At  plaintiff's  request 
the  court  charged  that  plaintiff  would  not  be 
required  to  have  an  operation  performed  that 
a  [lerson  of  ordinary  care  would  not  have  bad 
performed,  and  that  if  a  person  of  such  care, 
in  the  condition  that  plaintiff  was  in,  would 
not  have  had  the  operation,  thpy  would  consid- 
er plaintiff's  injuries  as  they  were  without  the 
operation.  Held  that  the  court  having  given 
defendant'n  charge,  !t  was  proper  to  pve  that 
for  plaintiff. 

8.  An  instruction  is  property  refused  where 
the  evidence  is  not  sufficient  to  raise  the  issue 
embraced  in  it. 

4.  A  switch  foreman  instructed  a  switchman 
that  a  certain  number  of  cars  would  be  cut 
from  a  train  and  sent  onto  a  certaia  track.  As 
the  cars  were  running  onto  the  siding,  he  board- 
ed them,  and  the  engineer  suddenly  applied 
the  brakes,  and  the  sudden  checking  of  the 
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car  threw  plaintiff  forward,  and  as  he  went  to 
step  over  onto  tlie  other  car  the  two  cars  parted, 
and  he  fell  between  them.  Eeld  that,  the 
switchmaD  being  ignorant  of  the  fact  that  the 
foreuiau  bad  made  a  cut  in  the  cars  being 
fftvitched,  and  not  presuming  that  the  stopping 
of  tbe  eDgine  would  affect  nim,  the  making  of 
snch  cut  was  tbe  proximate  canse  of  the  In- 
jury. 

5.  It  was  not  error  to  admit  plaintiff's  testi- 
mony that  tmder  the  direction  of  the  foreman 
and  from  custom  ail  tbe  cars  idioald  have  gone 
in  coupled  together,  though  the  petition  merely 
sought  a  recovery  under  the  spedai  lustrnctions, 
the  inatnictioni  b^ng  lo  accord  with  the  cus- 
tom. 

ti.  Testimony  of  a  witness  that  he  was  12 
feet  from  plaintiff  when  tlie  accident  happened, 
and  that  it  could  not  bare  been  over  a  minute 
when  he  got  to  hfm;  that  plaintiff  told  witness 
that  tbe  foranan  "changea  his  mind  or  cut; 
I  forgot  which  It  was"— was  admissible  as  res 
gests. 

7.  The  testimony  was  not  Belf-serriug. 

8.  The  testimony  waa  not  hearsay. 

Appeal  from  District  Court,  Orayeon  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  B.  B.  Schilling  against  tbe  Mla- 
•ouri,  Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
tendant  appeals.  Affirmed. 

T.  8.  Ulller  and  Head  ft  Inlaid,  for  appd- 
lanL  C.  H.  Smith  and  Wolfe,  Hare  ft  Bem- 
pie,  for  appellee. 

BOOKHOTTT,  I.  Appellee,  as  plaintiff,  in- 
ititiited  this  salt  on  December  16,  1901, 
against  the  appellant,  as  defendant,  to  re- 
cover $50,000  damages  for  personal  injuries 
alleged  to  have  been  sustained  on  account  of 
tbe  negligence  of  its  foreman,  George  Boggs, 
In  giving  to  plaintiff,  as  switcbman,  improper 
orders  In  reference  to  the  handling  of  the 
cars  about  which  he  iras  engaged  In  the  Denl- 
son  yards  on  the  night  of  April  16,  1001.  A 
trial  before  a  Jnry  on  October  17,  IWXt,  re- 
sulted In  a  verdict  and  Judgment  lu  favor  of 
appellee  for  $13,000,  to  reverse  whlCb  tbls 
appeal  Is  prosecuted. 

Conclusions  of  Fact 

On  tbe  16th  day  of  April,  1001,  tbe  appellee, 
while  in  the  employ  of  appellant  as  switch 
brakeman  In  Its  yards  at  Denison,  Tex.,  re- 
ceived a  permanent  injury,  whereby  he  sus- 
tained damages.  George  Boggs  was  switch 
foreman,  and  It  was  his  duty,  when  freight 
trains  arrived,  to  see  that  the  cars  were 
placed  on  the  proper  track  In  tbe  yards.  A 
train  came  in  from  tbe  south,  known  as  the 
"Mineola  Local,"  consisting  of  a  caboose,  five 
flat  cars,  and  several  box  cars.  Tbls  train 
waa  taken  possession  of  by  the  switch  crew 
to  be  broken  up  and  tbe  cars  distributed  on 
the  proper  tracks.  Tbe  train  was  brought 
down  by  Boggs  and  two  switchmen  to  wbere 
the  plaintiff  was  standing.  Boggs  called  oat 
Instructions  to  plaintiff  as  to  how  the  cars 
•were  to  be  placed.  He  said,  "The  caboose 
soes  to  Y  and  flats  to  the  east,"  meaning  that 
tbe  caboose  was  to  be  placed  on  the  T  track, 
and  tbe  flat  cars  were  to  be  placed  on  the 


east  track;  the  east  track  being  an  extension 
of  the  lead  track.  As  foreman.  It  was  the 
duty  of  Boggs  to  make  tbe  cut  of  the  cars  he 
desired  to  go  on  the  different  tracks.  The 
caboose  was  cut  off  by  Boggs  and  kicked  In 
on  the  T  track,  the  brekeman,  Landaker, 
riding  tbe  caboose  in  for  the  purpose  of  set- 
ting tbe  switch.  After  the  plalntifl  had 
closed  the  Y  switch,  and  seen  that  the  prop- 
er signals  were  displayed,  he  stepped  over  to 
the  west  of  the  lead  track.  As  the  flat  cars 
came  by,  he  waited  until  the  southwest  cor- 
ner of  the  second  flat  car  from  the  south  end 
of  tbe  train  reached  hfm,  when  he  boarded 
tbe  same  for  the  purpose  of  riding  tbe  flat 
cars  to  the  east  track,  and,  at  the  proper 
time,  setting  the  brakes.  He  testified  that: 
"As  the  second  car  reached  me,  I  placed  my 
lamp  on  my  right  hand,  threw  my  right  hand 
in  the  Iron  pocket  and  my  left  foot  on  the 
box  below  the  car  covering  the  Journal  of  the 
wheel  and  my  left  bend  on  the  car  and  drew 
myself  up  on  the  flat  car,  and  I  was  Just  In 
the  act  of  straightening  up  on  tbe  car  when 
tbe  engineer  applied  the  air  on  tbe  engine. 
When  he  did  this  tbe  slack  ran  out  of  the 
train,  which  caused  tbe  cars  to  Jerk,  and  It 
tbrew  me  forward  toward  the  south,  and  as 
I  went  to  step  over  onto  the  otber  car  the 
two  cars  parted,  and  I  fell  between  them. 
The  cars  at  this  time  were  going  eight  or 
nine  miles  an  hour.  •  •  •  The  five  flat 
cars  shonld  have  been  cut  off  together,  not 
separately,  one  by  one;  but  the  entire  flve 
ought  to  have  gone  In  coupled  together.  The 
flat  cars  were  not  cut  off  In  tbls  way,  but 
the  most  southern  car  was  cut  off  by  itself 
from  the  rest."  We  find  the  facts  as  above 
testifled  to,  and  that  the  fweman,  Boggs,  was 
guilty  of  negligence  In  giving  tbe  order  he 
did,  and  in  cutting  off  the  first  fiat  car  from 
the  other  four,  and  in  not  baving  all  five  of 
the  flat  cars  coupled  togethw  wben  they 
were  kicked  in  on  the  east  track;  and  we 
further  find  that  sncb  negligence  was  the 
proximate  cause  of  the  Injury  to  appellee. 
In  deference  to  the  verdict,  we  find  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence, and  that  be  has  sustained  damages  In 
the  amount  found  by  the  Jury. 

Conclusions  of  Law. 

1.  It  Is  contended  Ibat  the  trial  court  erred 
In  instructing  the  Jury  as  follows:  "It  is  the 
duty  of  tbe  railway  company  to  use  ordinary 
care  in  tbe  operation  of  its  trains  and  cars, 
so  that  Its  employfis  shall  be  reasonably  safe 
in  the  discharge  of  their  duties;"  the  conten- 
tion being  that  this  charge  assumes  and  tells 
the  jury  that  by  the  exercise  of  ordinary 
care  in  the  operation  of  Its  trains  and  ears 
the  employes  will  be  reasonably  safe  in  the 
discharge  of  their  duties,  when  In  fact  the 
operation  of  railway  trnliis  nnd  cars,  especial- 
ly with  the  duties  of  switchman,  is  dangerous 
per  se,  and  cannot  be  made  reasonably  safe 
for  switchmen.  It  Is  further  Insisted  that 
said  charge  Is  misleading.  Tbe  charge  should 
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be  coDftrued  as  a  whole,  and  when  this  Is 
done  we  do  not  think  the  Jury  could  have 
placed  upon  It  the  construction  contended  for 
by  appellant.  At  the  Instance  of  the  appel- 
lant the  court  Instructed  the  jury  that:  "If 
you  believe  from  the  evidence  that  under  de- 
fendant's method  of  conducting  the  switching 
It  was  the  duty  of  switchmen  to  watch  out 
for  the  cuts,  and  determine  the  number  of 
cars  In  them,  then  you  are  Instructed  that 
the  plaintiff  assumed  the  rlsl^  in  doing  switch- 
ing In  this  way,  and  It  was  the  duty  of  him- 
self to  look  out  for  the  cuts,  and  determine 
the  number  of  cars  In  them;  and.  if  he  was 
Injured  by  a  risk  thus  assumed,  you  will  re- 
turn a  verdict  for  defendant"  They  were 
further  Instructed  that  the  plaintiff,  "In  en- 
tering upon  the  emi^oyment  of  a  switchman 
with  the  defendant  company,  assumed  the 
risks  and  dangers  ordinarily  incident  to  such 
employment,  but  did  not  assume  any  risks 
arising  from  the  negligence  of  defendant,  if 
any  you  find  there  was."  And  also:  "If 
you  believe  from  the  evidence  that  plaintiff's 
injuries,  if  any,  were  caused  by  one  or  more 
of  the  risks  or  dangers  which  were  ordinarily 
Incident  to  his  employment  as  a  switchman, 
or  If  from  the  evidence  you  believe  that 
plaintiff's  injuries.  If  any,  were  the  results 
of  an  accident— that  is,  that  they  were  not 
caused  by  any  negligence  of  said  George 
Boggs  or  of  plaintiff— then.  In  either  of  these 
events,  you  will  find  for  the  defendant."  The 
court  further  placed  the  burden  of  proof  up- 
on plaintiff.  We  do  not  think  the  jury  could 
have  inferred  from  the  whole  charge  that  It 
was  possible  to  operate  the  train  or  cars  or 
conduct  the  work  of  switching  and  making  up 
trains  without  the  risks  and  dangers  ordi- 
narily Inctd^t  to  such  employment. 

2.  Complaint  1b  also  made  of  the  following 
charge,  given  at  the  request  of  plaintiff: 
"You  are  Instructed  that  plaintiff  would  not 
be  required  to  have  an  operation  performed 
that  a  person  In  the  ez^vlse  of  ordinary  car« 
would  not  have  performed.  So,  If  you  be- 
lieve from  the  evidence  that  a  person  of  or^ 
dinary  care,  for  his  own  physical  welfare,  In 
the  condition  In  which  you  find  and  believe 
from  the  evidence  plaintiff  was  and  Is,  would 
not  have  an  operation  performed,  and  If  you 
find  for  the  plaintiff,  then  yon  will  consider 
plaintiff's  Injuries  in  the  condition  that  yon 
and  and  believe  from  the  evidence  that  they 
were  and  are  without  such  operation."  It  la 
Insisted  that  the  evidence  was  not  aufflclent 
to  authorize  the  submission  to  the  jury  of  the 
iBsue  as  to  whether  or  nt)t  a  person  in  plain- 
tiff's condition,  in  the  exercise  of  ordinary 
care,  would  fall  to  have  an  opwation  per- 
formed In  order  to  obtain  relief  and  lessen 
his  Injuries.  The  court  had  previously,  at  the 
request  of  appellant,  instructed  the  jury  as 
follows:  "If  you  And  in  favor  of  plaintiff, 
then,  In  arriving  at  the  amount  of  the  ver- 
dict, yon  are  instructed  that  if  you  believe 
from  the  evidence  a  surgical  operation  would 
benefit  plaintiff's  leg,  aud  that  the  exa»:Ise 


of  ordinary  care  on  plalntifTs  part  would  re- 
quire him  to  have  such  operation  performed, 
then  It  would  be  plaintiff's  dufy  to  have  this 
done,  and  you  will  only  consider  plalntifTs 
Injuries  as  they  would  l)e  had  this  been  done 
at  such  a  time  as  a  person  of  ordinary  pru- 
dence would  have  bad  It  performed."  The 
court  having,  at  the  request  of  appellant,  giv- 
en the  last  charge  quoted,  It  was  proper  for 
it  to  instruct  the  jury  as  was  done  in  the 
charge  requested  by  appellee.  There  was  as 
much  evidence  to  warrant  the  Instruction 
given  at  the  request  of  appellee  as  there  was 
for  the  giving  of  the  prior  instruction  on  the 
same  Issue  at  tbe  request  of  appellant. 

3.  It  Is  insisted  that  the  court  erred  In  re- 
fusing the  following  special  charge  request- 
ed by  defendant:  "If  you  belleTe  from  the 
evidence  that  plaintiff  was  himself  guilty  of 
negligence,  either  in  the  manner  he  got  upon 
the  car  or  in  standing  too  near  the  end  of  tbe 
car  after  he  got  thereon  under  the  circum- 
stances that  he  did,  and  that  such  negligence 
on  bis  part  proximately  contributed  toward 
causing  his  Injuries,  you  will  And  in  favor  of 
defendant,  even  though  you  may  believe  that 
the  defendant  was  also  guilty  of  negligence 
which  proximatedy  contributed  toward  caus- 
ing plaintiff's  iDjortea."  Tbe .  evidence  was 
not  sufficient  to  raise  the  Issue  embraced  In 
this  charge,  and  hence  there  was  no  error  In 
refusing  the  same. 

4.  The  defendant  requested  the  following 
special  charge,  which  the  court  refused,  and 
Its  refusal  Is  made  the  ground  of  the  fifth 
assignment  of  error:  "If  you  believe  from 
the  evidence  that  In  the  discharge  of  hta  du- 
ties plaintiff  was  near  tbe  end  of  the  flat 
car,  and  that  by  tbe  checking  or  stopping  of 
said  ear  he  was  caused  to  lunge  or  step 
forward  In  the  direction  it  bad  been  going, 
and  was  thereby  caused  to  fall  in  front  of 
the  car,  you  will  And  in  favor  of  defendant, 
evoi  though  yoa  may  believe  that,  had  the 
car  stUl  In  front  of  him  not  been  negligently 
uncoupled,  he  would  have  saved  himself  by 
stepping  on  It,  as  In  such  case  the  negligent 
uncoupling  of  such  car  would  not  be  the  prox- 
imate cause  of  plaintiff's  Injuries."  Tbe  re- 
fusal of  this  charge  was  not  error.  Tbe  neg- 
ligence claimed  by  appellee  was  that  tbe  fore- 
man, after  Informing  him  that  the  flat  cars 
would  be  cut  at  the  last  of  such  cars  on  the 
north,  without  notice,  cut  off  the  last  car  on 
tbe  south,  thereby  placing  plaintiff,  without 
warning,  at  a  dangerous  place,  made  so  by 
the  manner  in  which  the  work  had  to  be 
done,  which  Included  the  sudden  stopping  of 
the  engine  and  cars  not  cut  If  the  cars  bad 
been  cut  at  the  point  Boggs  informed  ap- 
pellee the  cut  would  be  made,  then  the  sud- 
den stopping  of  the  engine  would  not  have 
affected  plaintiff  in  bis  position  on  the  car 
at  the  time  be  was  injured.  Being  Ignorant 
of  the  fact  that  the  foreman  had  changed 
the  cut,  and  not  presuming  that  tbe  sudden 
stopping  of  the  engine  would  affect  him  In 
Ills  position,  be  was,  without  warning,  placed 
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tit  a  dangerous  position,  which  proximately 
caused  the  iojury. 

fi.  Tbere  was  no  error  In  refusing  the  spe- 
cial charge  requested  by  defendant,  the  re- 
fusal of  which  is  made  the  ground  of  the 
sixth  assignment  of  error,  said  charge  being 
to  the  effect  that,  although  the  Jury  may  be- 
UeTe  that  Boggs  called,  "Caboose  to  the  T 
and  flats  to  the  east  tracki"  yet  If  they  fur- 
ther believed  from  the  evidence  that  after 
this,  and  before  the  caboose  was  placed  on 
the  Y,  Boggs  gave  anotiier  call,  which  chan- 
ged the  call  to  Schilling,  such  as  ScbUUng 
could  and  should  have  heard,  and  under  thia 
call,  under  the  custom  of  doing  the  work, 
the  awttchinan  was  himself  to  look  out  for 
cuts,  and  determine  how  many  cars  they  con- 
tained, then  the  plaintiff  assumed  the  risk  of 
this  method  of  doing  the  business,  and  the 
Jury  would  Qnd  for  defendant  The  evidence 
did  not  warrant  the  giving  of  such  chargeu 
The  evidence  did  not  tend  to  show  a  custom 
that  the  swltcbmoi  were  to  look  out  for  cuts, 
and  determine  bow  many  cars  they  con- 
tained. The  evidence  sliows  that,  If  any 
change  waa  made  In  the  order  by  Boggs,  the 
appellee  bad  no  notice  oC  it 

6.  We  are  of  the  opinion  that  there  was  no 
error  in  admitting  in  evidence  over  tbe  ob- 
jection of  defendant  the  testimony  of  plalo- 
tiff  that:  "Under  the  direction  of  Foreman 
Boggs  at  the  time  the  switching  was  being 
done,  and  from  the  custom  while  we  were 
switching  a  train,  the  Sve  flat  cars  went  to 
tbe  east  track.  Under  those  instructions  and 
tbe  custom  In  the  yards  with  reference  to 
switching  a  train,  the  flat  cars  should  have 
been  unconpled  from  the  rest  of  the  train 
four  cars  above  where  tlie  uncoupling  was 
actually  made.  The  five  flat  cars  should 
have  been  cut  off  together,  not  separately  one 
by  one,  but  the  entire  Ave  ^uld  have  gone 
In  conpled  tt^etber."  While  the  petition 
aoi^ht  a  recovery  on  the  special  instructions 
given  by  Foreman  Boggs,  tbe  general  and 
special  iostmctlons  were  the  same,  and,  both 
being  in  accord  with  the  usual  custom  of 
switching  in  tbe  yards,  no  damage  could  have 
accrued  to  appellant  by  admitting  said  evt 
dence.  It  would  seem  that  evidence  of  tbe 
usual  and  customary  manner  of  doing  the 
work  was  admissible  fw  the  purpose  of  de- 
termining whether,  under  the  circumstances, 
tbe  foreman  was  guilty  of  negligence  and  for 
refuting  any  Imputation  of  contributory  neg- 
ligence on  tbe  part  of  appellee. 

7.  Tbere  was  no  error  In  admitting  over 
tbe  objection  of  defendant  the  testimony  of 
George  Landaker  that  be  was  12  feet  from 
tbe  plaintiff  at  the  time  he  waa  hurt  and  be 
went  Immediately  to  him,  and  that  it  could 
not  bave  t>een  over  a  minute  after  plaintiff 
was  burt  before  witness  got  to  him,  and  that 
the  flrst  thing  plaintiff  said  after  witness  got 
to  him  was  to  take  his  mother's  address,  and 
tben  said,  "Bocgs  changed  his  mind,  or  cut; 
I  forgot  wtatdi  it  was,"  to  whlcb  the  eoimael 
for  defeadant  objected  for  tbe  Collowli^ 


reason:  because  the  same  was  self-servlnc 
and  hearsay.  The  said  evidence  Is  not  self- 
serving  or  hearsay.  The  exclamation  was 
admissible  as  res  gestse.  Railway  Oo.  r. 
Robertson,  82  Tex.  657,  17  S.  W.  1041,  27 
Am.  8t  Rep.  929;  Railway  Co.  v.  Anderson, 
82  Tex.  516,  17  S.  W.  1039,  27  Am.  St  Kep. 
902;  Railway  Co.  v.  Davis  (Tex.  dv.  App.) 
65  S.  W.  217;  Railway  Ca  t.  Bond  (Tex.  Civ. 
App.)  20  S.  W.  930. 

8.  Assignments  numbered  from  U  to  IS, 
Inclusive,  complain  In  one  form  or  another  of 
the  finding  of  the  Jury.  These  assignments, 
as  well  as  the  nineteenth,  to  tbe  eftect  that 
tbe  verdict  la  exceg^ve,  are  disposed  of  ad- 
v«8ely  to  appellant  by  tbe  ooBclnalona  of 
fact  as  found  by  this  court 

Finding  no  error  In  tiw  reooid,  tho  Jndf* 
mentis  affirmed. 


BURKHEAD  t.  BUSH.* 

(Ooort  vt  CItU  Appeals  of  Tuas.  May  9t 

1903.) 

SCHOOL  LANDS-RiaHTS  H0UB8TEAV 
SURVBY»^PATBNTS. 

1.  la.  the  case  of  lands  equitably  owned  by 
the  public  free  school  fund,  one  whose  bom^ 
Btead  survey  thereof,  under  which  he  claims, 
not  having  been  made  till  October,  1898,  and 
the  benelits  of  Act  April  18,  1899  (Laws  1899, 
p.  12S,  c.  81),  and  Act  Feb.  23,  1900  (Laws 
1900,  p.  29,  c.  11),  being  limited  to  those  whose 
homestead  surveys  were  made  prior  to  such 
time,  it  cannot  arait  him  that  ne  became  an 
actus]  settlw  and  made  application  for  sudi 
mrvey  before  that  time.. 

2.  A  patent  parporting  to  have  been  IsBued 
I  by  virtue  of  a  purchase  and  payment  under 
I  a  certain  act  establishes  in  the  patentee  at 

least  a  prima  facie  right  to  the  land. 

Appeal  from  District  Court,  Scurry  Coun- 
ty; Arthur  Tonge,  Special  Judge. 

Action  by  A.  P.  Bush,  Jr.,  against  B.  T. 
:  Burkhead.  Judgment  tax  plaintiff.  Defend- 
ant appeals.  Aflirmed. 

Jenkins  A  McCartney  and  C  R.  Elnchen, 
ffir  appellant  Ed.  J.  Hamner,  for  appeUee. ' 

CONKER,  0.  J.  Appellant  prosecntea  tbls 
appeal  from  an  adrerae  Judgment  for  the  N. 
B.  %  of  flection  127.  block  97.  sttnafed  In 
Scarry  county.  It  Is  admitted  that  section 
127  Is  situated  within  what  has  long  been 
known  as  the  "Texas  &  Padflc  Reservation," 
and  Is  one  of  the  flections  recovered  by  the 
state  of  TexBB  from  Bacon  and  Oravefl,  and 
which  was  expressly  declared  to  be  public 
free  school  land  tn  the  act  of  tlie  Legislature 
approved  April  18. 1899.  See  Gen.  Laws  2eth 
Leg.  p.  123,  c.  81. 

Appellant  claimed  ai  the  anfgnee  of  one 
H.  Menn.  H.  Menn  was  the  head  of  a  fami- 
ly, without  homestead,  and  as  such  became 
an  actnal  settler  on  the  land  In  controversy, 
and,  on  Janiuiry  1, 1888,  made  application  in 
due  form  for  Its  survey  as  a  hiHuestead  do- 

*Retaearlns  draled  Jud«  6,  UKB. 
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oatlon,  In  accord  with  the  provisions  of  Rev. 
St  1S79,  arts.  3930,  3040,  and  of  an  act  for 
the  relief  of  actual  occupants  of  public  lands, 
approved  April  24,  1878  (Iawb  1878.  p.  160, 
c.  145).  Tlie  snrvey  was  made  In  accord 
with  the  application  on  October  26,  1888,  and 
the  field  notes  doly  recorded  In  the  office  of 
the  county  snrreyor  on  the  28th  day  of  the 
same  month,  and  filed  in  the  General  Land 
Office  on  September  11, 1889.  There  was  also 
filed  In  the  General  Land  Office  at  the  same 
time  proof  by  H.  Menn  and  two  other  credi- 
ble persons  that  H,  Menn  bad  In  good  faith 
occupied  and  improred  said  land  as  a  home- 
stead for  a  period  of  three  consecutive  years. 
On  August  80,  1889,  H.  Menn  applied  to  pur- 
chase the  land  at  the  price  of  fl  pei^  acre; 
tlie  application,  as  recited  therein,  being  un- 
der the  provisions  of  an  "act  to  provide  for 
the  sale  of  all  lands  heretofore  and  hereafter 
surveyed  and  set  apart  for  the  benefit  of  the 
public  free  schools  and  the  several  asylums, 
and  the  lease  of  such  lands,  and  of  the  pub- 
lic lands  of  the  state,  and  the  patenting  of 
any  part  of  the  said  lands  for  church,  ceme- 
tery, or  schoolhouse  sites,  and  to  prevent  the 
free  use,  occupancy,  unlawful  inclosure,  or 
unlawful  appropriation  of  such  lands,  and  to 
prescribe  and  provide  adequate  penalties 
therefor,  as  provided  for  in  title  87,  c  12a,  of 
the  Revised  OivU  Statutes  of  1886,  and  the 
amendments  thereto  by  the  act  of  May  19, 
1897  (Laws  1887,  p.  184,  c.  128),  and  as  pro- 
vided for  In  chapter  81,  p.  123,  of  the  act 
passed  at  the  Twenty-Sixth  Legislature." 
This  application,  together  with  H.  Menu's 
obligation  for  {156,  bearing  interest  at  tbe 
rate  of  3  per  cent  per  annum,  payable,  to- 
gether with  one-fortieth  ot  tbe  [irlnclpal,  on 
or  before  tbe  1st  of  November  of  each  year, 
was  transmitted  to  and  filed  in  tbe  General 
Land  Office  at  tbe  same  time  as  were  the 
field  notes  and  proof  of  occupancy  above 
mentioned,  to  wit,  on  September  11,  1889. 
H.  M6nn  at  the  same  time  forwarded  to  the 
State  Treasurer  the  sum  of  94,  as  first  pay- 
ment of  one-fordeth  of  the  principal  under 
hlB  said  application  to  purchase.  It  Is  ad- 
mitted that  section  127  had  been  classified 
and  appraised  at  91.50  per  acre  at  the  time 
H.  Menn  applied  to  purchase  the  quarter 
section  In  controversy,  and  that  no  change  In 
appraisement  has  since  been  made.  It  Is  also 
admitted  that  H.  Menu's  appllcatlcm  to  pur- 
chase had  been  rejected  by  the  Commissioner 
of  tbe  General  Land  Office,  and  said  $4-  re- 
turned to  him,  on  April  18,  1900.  Upon  H. 
Menu's  transfer  to  appellant,  which  bore  date 
March  29, 1900,  and  whlcb  was  duly  recorded 
In  Scurry  county  August  27,  WOO,  appellant, 
who  is  the  head  of  a  family,  and  without  oth- 
er home,  went  Into  possesion,  and  became 
an  actual  settler  upon  the  land  In  controm^ 
ay,  claiming  It  as  his  hom&  Appellee,  who 
was  plaintiff  in  the  suit  adduced  in  evidence 
a  patent  from  tbe  state  of  Texas,  dated  Sep- 
tember  12,  1901,  granting  to  him  said  section 
127,  and  reciting  that  he  had  purchased  and 


fully  paid  for  said  land  In  accordance  with 
an  act  approved  February  23,  1800. 

Appellant  very  forcefully  Insists  that  on 
January  1,  1898,  and  untU  the  act  of  April 
IS,  1889,  took  effect,  the  land  in  controversy 
was  unappropriated  public  domain,  and  sub- 
ject to  location  and  appropriation  under  the 
homestead  donation  acts,  and  that  hence  H. 
Menu,  by  his  actual  settlement  on,  snrvey, 
etc.,  acquired  a  homestead  right  entitling  ap- 
pellant as  his  assignee,  to  a  recovery.  But 
we  have  been  unable  to  dlstlngulsb  this  case 
from  that  of  Hogue  v.  Baker,  45  S.  W.  1004, 
wherein  our  Supreme  Court  held  that  lands 
situated  and  similarly  circumstanced  as  that 
In  controversy  were  not  subject  to  taomratead 
entry  and  acquMtiou.  For  here  It  was  prov- 
en, as  was  admitted  In  the  Hogue  Case,  that 
the  records  of  the  General  Land  Office  estab- 
lished the  facts  recited  in  the  preamble  of 
the  act  of  February  23,  1900,  and  contained 
In  chapter  11,  p.  28,  of  the  called  session  of 
the  Twenty-Sixth  Legislature.  Accepting, 
then,  the  case  referred  to  as  conclusive 
against  the  homestead  donation  rl«ht  assert- 
ed, we  have  land  recovered  by  the  state,  equi- 
tably owned  by  the  public  free  school  fund, 
and  which  was  of  the  general  character  or 
class  of  lands  expressly  set  apart  and  appro- 
priated to  such  fund  by  the  act  approved 
April  18.  1898  (Laws  1889,  p.  123,  c.  81),  be- 
fore referred  to.  It  was  provided  In  the  act 
however,,  that  It  should  not  apply  to  lands 
that  had  In  good  faith  and  for  valae  been 
purchased  from  the  original  locator  prior  to 
the  institution  of  the  suit  In  which  the  state 
had  recovered  such  lands,  and  where  such 
purchaser  had  not  been  made  a  party  to  tbe 
suit  This  act,  In  section  3b,  also  provided 
that  pre-emption  locations  on  any  of  the 
lands  mentioned  therein  which  were  settled 
upon  and  surv^ed  as  required  by  law  prior 
to  May  20,  1898,  and  which  had  been  conttn- 
nously  so  occupied  as  a  home,  should  not  be 
disposed  of  under  the  act  or  sold  or  leased 
by  the  Commissioner  of  the  General  Land 
Office  under  any  law,  but  should  remain  for 
future  l^lalatlve  action;  and  (quoting  from 
the  section  dted)  "provided,  those  who  have 
attempted  in  good  faith  to  acquire  any  such 
lands  under  tbe  homestead  donation  act  shall 
have  a  preference  right  of  six  months,  re- 
gardless of  tbe  provlslonB  of  this  section,  to 
purchase  such  lands  at  one  dollar  per  acre." 
The  next  legislative  act  applying  was  that 
approved  February  23. 1900,  also  hereinbefore 
mentioned.  This  act,  so  far  as  applicable.  If 
at  all,  to  appellant's  title.  In  section  7  tha>eof, 
gave  a  preferoice  right  to  purchase  at  not 
less  ttnn  fl  pw  acre  "to  all  applicants  for 
100  acres  or  less,  who  were  actual  settlers 
upon  said  lands  on  January  1, 1900,  who  had 
settled  upon  and  had  homestead  donations 
surveyed  prior  to  May  23,  1888."  Among 
other  thln^,  it  was  also  provided  in  section 
11  that  In  cases  where  lands  bad  been  recov- 
ered by  the  state  whlcb  had  been  purchased 
by  one  not  a  party  to  tbe  suit;  who  had  paid 
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fan  value,  wttbont  actual  knowledge  of  any 
defect  In  the  title,  eocb  purchaaer  ataould 
baTe  tbe  rlgbt  to  tnj  the  lands  so  purcbased 
1^  lilm  at  not  leaa  than  $1  par  acre.  Other- 
wise than  by  the  rentals  In  the  appellee's 
patent^  It  was  not  shown  that  he  faUa  within 
Uie  scope  of  any  of  the  prlTlleges  accorded 
in  either  of  the  leglslatlTe  acts  of  1899  or 
1900.  Bat  the  patent  at  least  purported  on  ita 
Ihce  to  have  been  lasned  by  Tirtaa  of  a  par> 
chase  and  payment  in  accwdance  wllb  the 
latter  act  and  at  least  established  in  him  a 
prima  fa<de  right  to  recover;  and  the  burden 
was  certainly  uinn  a^dlant  to  show  not 
only  that  be,  together  with  the  vendor,  Menn, 
waa  within  the  benefits  and  privileges  ac- 
corded by  the  legislative  acts  refored  to,  but 
also  tliat  his  right  was  superior  to  that  of 
appellee.  This  we  do  not  think  be  has  done. 

Tbe  homestead  survey  under  which  ap- 
pellant claims  was  made  in  October,  1898, 
and  the  field  notes  were  not  filed  to  the  land 
office  mitll  September  11, 1899.  The  beneflte 
of  botb  tbe  act  of  1899  and  of  1900  were  lim- 
ited to  those  whose  surveys  had  been  made 
prior  to  tbb  time,  and  the  ap^catlon  to  pur- 
chase  apon  which  an>eilant  rellea  was  very 
clearly  Inanfllidmit  under  any  oQiw  provision 
of  tbe  scIxMd  land  law;  tbe  land  to  question 
havtaig  been  appraised  by  the  commlaakwer 
at  91.SO  per  acre. 

It  not  appearing  Uiat  appelant  has  supe- 
rior right,  nor  that  the  Oommlssloner  of  the 
General  Land  Office,  to  awardtog  tbe  land  by 
patent  to  appellee,  exceeded  his  powas,  it  Is 
ordered*  that  the  Judgment  be  afllrmed. 


POLING  V.  SAN  ANTONIO  ft  A.  P.  BY. 
CO.* 

(Court  of  OMl  Appeak  of  Teua  Uay  20, 

1906.) 

HA8TBR  AND  BIRTANT— HOSPITAL  FUHD  FOR 
RAnLROAD  8SRVANT8— UPROPKR  TRBAT- 
MBKT— LIABILITY  OW  COMPANY— INOOMPB- 
TBNCB  OF  PHYSICIAN— BVIDENCB—UBASURB 
OF  CARE— HARM LBSS  ERROR. 

1.  In  an  action  against  a  railroad  for  dam- 
ages alleged  to  hare  been  caused  by  the  em- 
pIoymeDt  of  an  incompetent  rargeon  in  the  com- 
pany's hospital  to  treat  plaintiff,  an  employli, 
ID  which  the  Borgeon  had  testified  that  he  had 
no  diploma,  tbe  ezclnslon  of  evidence  that  the 
ROrgeon  waa  not  a  graduate  of  a  medical  col- 
lege, becBose  he  did  not  poesesa  a  diploma,  was 
barmlen. 

2.  It  appearing  that  the  sargeon  had  a  cer- 
tificate anthoriziiig  him  to  practice,  evidence 
that  he  had  not  been  properly  examined  by 
the  board  of  medical  examiuera  was  Incompe- 
tent. 

3.  Bridence  that  a  physician,  testifying  as  a 
Tritnesa,  who  had  never  examined  the  surgeon, 
did  not  consider  him  well  versed  in  the  science 
of  medicine,  was  immaterial. 

4.  A  newspaper  account  of  tbe  proceedings 
of  the  board  of  medical  examiners  was  inadmis- 
Bible. 

5.  Where  a  railroad  retains  a  certain  tarn 

monthly  from  the  wages  of  its  employes  for  the 
purpose  of  furnishing  medical  attention  to  such 
pxnployiB  when  necessary,  but  derives  no  profits 

•RShsarlng  daaM  Jobs  IT,  IMS. 


from  soch  fnnd,  It  Is  only  repaired  to  use  e^ 
dinary  care  in  the  leleetlon  of  a  competent 

physician. 

6.  If  the  railroad  used  doa  ears  to  employ  • 

competent  physician,  it  la  not  liaUe  tor  injtfc* 
ries  to  an  employ^  caused  by  such  phyaidan'a 
Improper  treatment. 

Appeal  frcmi  District  Cour^  Nueces  Ooun- 
tyi  Stanley  Welch,  Judge. 

Action  by  W.  A.  Poling  against  the  San 
Antonio  ft  Aranaaa  Pass  Bailway  Company. 
Judgment  for  defendant  Flatotiff  appeals. 
Affirmed. 

J.  O.  Scott,  for  appellant  Staytmi  ft  Ber- 
ry, for  appellee. 

NBILL,  J.  This  suit  was  brought  by  ap- 
pellant against  appellee  to  recover  $20,000 
damages  for  the  loss  of  sight  in  his  left  eye,, 
alleged  to  have  been  occasltmed  by  tbe  neg^ 
Ugence  of  the  defendant  company.  The 
SQbstonce  of  the  allegations  of  plalntlfTs 
cause  of  action  is  that  on  or  about  AprU  17, 
1897,  while  he  was  to  the  employ  of  the  de- 
fendant as  its  statton  agent  at  Kerrvllle,  be 
waa  against  bis  will  required  the  compa- 
ny to  sign  an  agreement,  the  purport  of 
which  was  to  authorize  the  defendant  to  de- 
duct from  his  wages  SO  cento  per  month,  to 
be  appropriated  by  the  company  as  a  boa- 
pital  fee  to  be  need  in  the  care  and  treat- 
ment of  Ito  servanto  for  personal  Injuria  or 
stcknefls  Incurred  by  them  while  In  Its  serv- 
ice; that  at  or  about  the  time  stated  de- 
fendant had  In  its  service  as  physician  at 
Eerrvllle  one  E.  Palmer,  whose  duty  it 
then  was  to  furnish  medical  attention  to 
plaintiff  as  an  employ^  of  the  company,  and 
Ito  other  employes  when  such  attention  wa» 
needed;  that  Palmer  was  not  a  competent 
pbysiclan,  or  legally  qualified  as  such  to- 
practice  medicine;  Uiat  this  waa  known  to 
the  defendant  when  It  employed  him  as  a 
physician,  and  retained  falm  In  ito  service 
with  such  knowledge  of  bis  incompetency; 
that  on  or  about  the  date  aforesaid  some  for- 
eign substance  got  to  plaintiff's  eye,  and  he 
applied  to  Palmer,  as  the  company's  phy- 
sician, to  remove  the  substonce,  and  treat 
bis  eye  for  the  injuries  inflicted  by  it;  and. 
that  Palmer,  account  of  bis  tocompeten- 
cy,  so  negligently  treated  his  eye  as  to  cause 
plaintiff  tbe  loss  of  its  sight  therefrom.  It 
was  also  alleged  that  the  defendant  exer- 
cised no  care  in  the  selection  of  Palmer  as 
its  physician,  and  negligently  and  careless- 
ly retained  him  to  Ita  service  as  such  aft- 
er knowledge  had  been  brought  home  to  It 
of  his  Incompetency.  The  defendant,  after 
answering  by  a  general  denial,  pleaded  that 
plaintiff  was  not  treated  for  bis  Injured  eye 
by  Palmer,  as  the  physician  of  tbe  company, 
but  that  plaintiff  employed  him  to  mtolster 
such  treatment  as  his  private  physician; 
that  when  plaintiff  applied  to  Palmer  for 
treatment,  he,  having  lived  to  Kerrvllle  for 

^  Jfjk  Sm  Hastsr  and   Swrant,  vol.  M.  Onit  Die 
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«  long  time,  vhere  Z^lmer  was  engaged  la 
tbe  general  practice  of  medicine,  knew,  U 
Palmer  was  Incompetent,  of  hla  ineranpeten- 
ey  to  practice  Ills  profeaalon;  that  the  de- 
fendant exercised  ordinary  care  In  emikloy- 
Ing  Palmer  as  physician  In  Its  service,  and 
to  ascertain  bis  efficiency  daring  the  time  of 
his  employment  to  practice  medicine;  and 
tint,  if  plaintiff  was  Injured  by  tbe  negli- 
gence of  Palmer,  tbe  company  was  not  liable 
tw  tbe  consequCTcee  of  such  negligence. 
Tbe  case  was  tried  before  a  Jury,  and  the 
tdal  resulted  In  a  rerdlct  and  Judgment  for 
tbe  defendant,  from  which  the  plalntlfl  baa 
appealed. 

The  evidence  developed  npon  the  trial 
shows  tbe  following  facts:  That;  ai  alleged 
by  the  plaintiff,  the  dtf mdant  exacted  from 
Mm  and  Its  other  employte  60  cents  each  per 
month,  to  be  takcoi  fnun  their  wages,  as  a 
bospltal  fee  to  be  used  In  tbe  treatment  of 
the  company's  servants  for  sickness  and  per- 
sonal Injuries  received  whUe  In  Its  employ- 
ment This  fee,  however,  was  not  exacted 
<»  appropriated  by  the  company  for  Ito  prof- 
U;  bnt  simply  for  the  benefit  f)i  Its  employes, 
from  whom  It  was  collected.  The  fond  real- 
ized from  Its  collection  was  not  sufficient  to 
defray  the  expenses  for  hoq)ltaI  and  phy- 
sician's services  for  which  it  was  designed, 
and  the  deficit  was  made  op  and  paid  by  the 
company  Itself.  At  the  time  plalntlfl  alleges 
the  Injury  to  his  eye.  Dr.  Palmer  was  In  the 
employment  of  the  defraidant  at  Semrille 
as  Its  physician  for  tbe  treatment  of  its 
employes  In  sickness  and  for  personal  in- 
juries. Before  employing  him  the  company, 
through  its  medical  director,  made  dlUgeut 
Inquiry  of  responsible  and  Intelligent  <Atl- 
lens  In  and  around  KerrvUIe,  where  Palmet 
had  been  engaged  in  the  practice  of  medi- 
cine for  nearly  20  years,  as  to  bli  compe- 
tency. The  Infonnatlon  received  by  the 
company  In  response  to  sneb  inquiries  was 
that  Palmer  was  a  competent  pfayedclan  and 
skilled  surge<Hi.  and  folly  capacitated  to  dl»- 
charge  the  duties  for  which  be  was  em- 
ploij'ed  by  the  'company.  His  general  repu- 
tation in  and  around  EerrvUle  as  a  compe- 
tent physician  and  surgeon  was  good,  and 
such  reputation  continued  until  this  case 
was  tried.  Palmer,  according  to  Ids  own 
tesUmony,  never  had  a  diploma  to  practice 
medicine.  On  the  IStta  of  August,  1802,  the 
board  of  medical  examiners  of  the  Thirty- 
Eighth  Judicial  District  of  the  state  of  Tex- 
as Issued  Palmer  a  certificate  that  be  was 
duly  qualified  to  practice  as  a  physician  and 
surgeon  In  acccwdance  with  the  laws  of  the 
state  of  Texas,  which  certificate  was  signed 
by  the  president  and  secretary  of  the  board, 
and  on  the  7tb  day  of  November,  1802,  was 
handed  by  Palmer  to  A.  E.  McFarland,  who, 
the  tortlmony  shows,  was  at  that  time  the 
clerk  of  the  district  and  county  courts  of 
Kerr  county,  for  record,  and  was  on  that 
day  filed  b7  him  tot  record,  but  by  mistake, 
instead  of  being  recorded  in  tbe  office  of  tbe 


district  clerk,  was  recorded  In  that  of  tbe 
county  clerk,  and  was  never  recorded  in  tbe 
office  of  the  district  clerk  until  August  27, 
1900.  On  or  about  April  17,  1807,  the  plain- 
tiff got  some  foreign  substance  In  his  eye, 
and  applied  to  Dr.  Palmer  to  remove  It 
Upon  examination  the  doctor  found  nothing 
In  bis  eye,  but  discovered  Ita  lid  was  granu- 
lated, and  treated  it  for  the  granulation. 
His  treatment,  according  to  the  testimony 
of  the  physicians,  was  such  as  is  ordinarily 
given  by  competent  physicians  in  such  cas- 
es. However,  Dr.  Palmo*,  finding  In  tbe 
progress  of  his  treatment  tbat  the  disease 
of  the.  Hd  was  more  aggravated  than  be 
thought  upon  bla  first  examination,  sent 
plaintiff  to  San  Antwlo  to  a  skflled  oculist 
for  lamination  and  treatment  The  diagno- 
sis of  tbe  oculist  In  San  Antonio  was  the 
same  as  Dr.  Palmer's,  and  be  pronounced 
the  treatment  that  had  bera  given  by  Palm- 
er as  the  proper  remedy  to  be  administered 
for  the  disease,  and  sent  the  patient  bade 
to  Kerrvlll^  tiling  him  that  Dr.  Palmer 
could  treat  him  as  well  as  be  could.  It  final- 
ly developed,  upon  furUier  examination  and 
treatment  that  plalntUTs  eyeball  was  In- 
jured in  somo  way  to  tbe  extent  that  the 
sight  to  his  left  eye  was  practically  lost  As 
to  whether  Dr.  Palmer  treated  plaintiff  in 
bis  capacity  as  a  physician  and  surgeon  for 
tbe  defendant,  or  as  plaintiff's  private  phy- 
sician, the  testimony  la  conflicting,  and  up- 
on this  Issue  we  conclude  as  a  fact  that  the 
treatment  given  was  not  as  the  physician  of 
the  company,  but  as  plaintiff's  primte  phy- 
sidan.  We  also  conclude  that  the  defendant 
used  ordinary  care  in  the  selection  of  Dr. 
I^lmer  as  its  physician  and  surgeon;  that  he 
was  a  competent  physician  and  surgeon,  and 
fully  qualified  to  discharge  fbe  duties  of 
his  employment;  and  that  the  loss  of  sight 
in  plaintiff's  ^e  was  not  caused  dther  by 
tbe  negligence  of  defendant  or  of  Dr.  Falm- 

Ooacluskms  of  Law. 

1.  The  plaintiff  was  not  prejudiced  by  the 
refusal  of  the  court  to  permit  the  witness 
Bvnetfs  testimony  that  "E.  Palmer  was  not 
a  graduate  of  a  medical  college,  because  be 
did  not  possess  a  diploma,"  to  be  introduced 
In  evidence,  for  tlK  reason  that  Dr.  Palmer 
himself  testified  that  be  had  no  diploma. 
The  testimony  of  Palmer  settled  the  fact  that 
he  had  no  diploma,  and  tbe  additional  rea- 
son given  by  the  witness  in  tbe  answer  for 
his  conclusion  that  Dr.  Palmer  bad  no  di- 
ploma Is  immaterial. 

2.  As  to  whether  Dr.  Palmer  stood  an  ex- 
amination before  the  board  of  medical  ex- 
aminers that  Issued  him  the  certificate  re- 
ferred to,  anthoiizing  him  to  practice  medi- 
cine. Is  Immaterial  to  any  Issue  In  this  case. 
The  certificate  was  Issued  to  him,  and  as  to 
whether  the  board  acted  irregularly  In  Its 
issuance  cannot  be  made  a  subject  of  toqulry 
In  this  case.  Therefore  the  trial  court  did 
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not  err  in  Gxcluding  the  evidence  offered  t>7 
the  plaintiff  to  prove  that  Dr.  Palmer  never 
stood  an  examination  tor  license  to  practice 
medicine  In  Texas. 

3.  This  answer  of  the  witness  Everett:  "I 
practiced  medicine  In  the  same  town  Dr. 
Palmer  did  nearly  eight  years,  and  did  not 
consider  him  well  versed  In  the  elementary 
branches  of  medicine;  but,  having  never  ex- 
amined said  Palmer,  It  Is  impossible  for  me 
to  say  just  to  what  extent  Is  his  knowledge 
of  medicine  and  his  ability,  qualification,  and 
fitness  for  the  practice  of  medicine  in  Its 
various  branches—!  e.,  anatomy,  physiology, 
pathological  anatomy,  pathology,  surgery, 
practice  of  medicine,  etc."— Is  Immaterial  up- 
on the  issue  as  to  whether  the  defendant  ex- 
ercised ordinary  care  lu  eioploylng  Palmer 
as  its  physician;  for,  according  to  the  answ^ 
Itself,  the  witness  shows  that  it  was  impos- 
sible for  Jilm  to  state  the  extent  of  Palmer's 
knowledge  of  medicine.  That  he  did  not  con- 
elder  Palmer  well  versed  In  the  elementary 
branches  of  the  profession  Is  shown  by  the 
answer  to  be  simply  the  opinion  of  the  wit- 
ness, wttbont  knowledge  of  facts  for  Its 
basla. 

4.  We  cannot  perceive  upon  what  princi- 
ple It  can  be  contended  that  the  publication 
In  the  Kerrvllle  News,  a  newspaper  publish- 
ed and  circulated  In  Kerr  county,  Tex.,  of 
date  February  1,  1894,  of  the  proceedings  of 
the  medical  board  of  examiners  of  the  Thirty- 
Eighth  Judicial  District,  could  be  admitted  In 
evidence  In  this  case.  Such  publication  was 
purely  hearsay,  and  there  was  no  evidence 
introduced  or  offered  tending  even  to  show 
that  the  defendant  company  had  any  knowl- 
edge of  It,  either  at  the  time  or  after  It  em- 
ployed Dr.  Palmer  as  Its  physician. 

5.  As  we  have  before  intimated,  the  certifi- 
cate Issued  by  the  authorized  board  of  med- 
ical examiners  and  deposited  for  record  on 
the  Tth  day  of  November,  1892,  with  the 
county  and  district  clerk  of  Kerr  county,  was 
sufficient  In  law  to  authorize  him  to  practice 
medicine  in  that  county,  and  pretermitted  any 
issue  as  to  hfs  being  a  licensed  physician  un- 
der the  laws  of  this  state;  and  the  court  did 
not  err  In  Instructing  the  Jury  to  that  effect 
Besides,  from  the  nature  and  character  of 
this  suit,  and  the  evidence  developed,  it  may 
be  questioned  as  to  whether  or  not  Palmer 
was  a  licensed  physician  under  the  laws  of 
Texas  could  be  made  an  Issue  In  this  case. 

6.  The  court  did  not  err  In  either  of  these 
paragraphs  of  Its  charge: 

"In  this  case  the  plaintiff  has  failed  to 
show  that  the  defendant  has  retained  for  its 
own  benefit  and  profit  the  hospital  fund  of 
CO  cents  per  month  from  each  of  its  em- 
ployes, but  all  the  evidence  shows  that  the 
defendant  company  derives  no  profit  trum 
the  retention  of  said  hospital  fund  from  its 
employte,  nor  has  It  designed  same  for  profit, 
and  that  therefore  In  this  case  the  only  meas- 
ure of  duty  owing  to  the  said  plaintiff  by  the 
said  defendant  arising  from  Its  agreement  to 


furnish  htm  with  medical  attention  when 
needed,  was  the  use  of  ordinary  care  to  se* 
lect,  employ,  and  retain  a  competent  physi- 
cian as  its  local  physician  at  the  town  of 
Kerrvllle  for  the  treatment  of  plaintiff  and 
the  other  employes  of  defendant  In  cose  of 
sickness  or  injury. 

"If,  on  the  contrary,  you  believe  that  the 
defendant,  the  San  Antonio  Jk  Aransas  Pass 
Railway  Oompany,  selected,  employed,  and 
retained  Dr.  EL  E.  Palmer  as  its  railway  phy- 
sician at  Kerrvllle,  and  that  in  selecting,  em- 
ploying, and  retaining  him  It  used  ordinary 
care— that  is,  the  care  that  an  ordinarily  pru- 
dent person  would  have  used— to  select  a 
oompetent  physician,  you  wilt  find  a  verdict 
for  the  defendant  aud  whether  the  said  Dr. 
Palmar  treated  the  eye  of  plaintiff  proiwly 
or  not" 

RaUway  v.  Scott  18  Tex.  Civ.  App.  821. 
44  S.  W.  689;  S.  P.  Oo.  v.  Mauldhi,  19  Tex. 
Glv.  App.  166.  46  B.  W.  650;  BaUway  v. 
Early  (Ind.)  40  N.  B.  257,  28  L.  R.  A.  646; 
Elghmy  v.  Railway  (Iowa)  61  N.  W.  1056,  27 
L.  R.  A.  296;  Railway  v.  SulUvan  (Ind.)  40 
N.  E.  138,  27  L.  R.  A.  840,  SO  Am.  St  Rep. 
SIS;  Railway  v.  Artist  60  Fed.  365,  9  0.  C. 
A.  14,  23  L.  R.  A  581. 

7.  The  undisputed  evidence  shows  that  the 
defendant  did  not  undertake  to  furnish  and 
provide  plaintiff  with  medical  attention  for 
profit.  Therefore  the  court  did  not  err  in 
refusing  to  give,  at  plaintiff's  request  special 
charge  No.  1  as  complained  of  lu  his  eighth 
assignment 

8.  What  we  have  said  In  regard  to  the  pre- 
ceding assignments  of  error  demonstrates 
that  the  court  did  not  err  In  falling  to  give 
the  other  special  charges  requested  by  the 
plaintiff. 

9.  Our  conclusions  of  fact  dispose  of  the 
assignment  which  complains  of  the  Insuffi- 
ciency of  the  evidence  to  support  the  verdict 

There  Is  no  error  assigned  requiring  a  re- 
versal  of  the  judgmeni;  and  It  Is  affirmed. 


JOHNSON  V.  BIBB.* 

(Coort  of  CiTil  Appeals  vt  Texas.  Uaar  16^ 

1903.) 

PUBLIC  LANDS-C0HMIS8I0NBR  OP  LAND  OV- 

FICE— SETTING  ASIDB  UNAUTHOHIZKD  FOE- 
PEITURBt-SUBSTITUTB  VBNDBB. 

1.  An  unauthorized,  inadvertent  attempt  of  the 
Commissioner  of  the  General  Land  Office,  un- 
der Rev.  St  1885.  art  421S1,  to  forfeit  land, 
and  payments  thereon,  for  an  abandonment, 
nmy  be  i!et  aside  by  nlm.  It  appearing  there 
was  no  abandonment. 

2.  Even  if  a  sale  of  poblic  school  lands  In 
ISitS  be  void,  because  to  a  mintw,  it  is  validated 

I  by  Gen.  Laws  1890,  p.  259,  c.  IHf),  providing 
'  that  where  any  person  prior  to  January  1,  laiii), 
I  has  made  application  to  purchase  such  lands. 
!  and  taken  certain  steps,  which  were  taken  bar 
,  the  minor,  the  award  or  the  laud  to  him  sb^ 
'  be  validnted. 

3.  A  Rale  to  a  substttnted  parchsaer  of  pnbllc 
lands,  with  recognition  b;  the  Commissiooer 

•RehporiDir  denied  June  13,  1903,  and  writ  ot  «nor 
denied  by  bupreme  Court. 
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of  the  Land  Office  and  the  State  TreaBorer  of 

conveyances  to  him  by  the  original  ptirchaser 
and  prior  substituted  pnrchas^  as  having  the 
eSect  or  an  equitable  assignment  of  the  benefits 
of  the  original  purchaser's  payment  of  one- 
fortieth  of  the  purchase  price,  renders  Immate- 
rial any  invalidity  in  the  ori^nal  or  prior  sub- 
Btitute  sales,  and  makes  unneceaary  any  pay- 
ment by  him  of  the  original  one-fortieth  of  the 
purchase  money;  Rev.  St.  1895,  art.  4218k, 
providing  that,  when  its  terms  have  been  com- 
piled with,  the  anbstitute  vendee  shall  become 
the  purchaser  direct  from  the  state,  and  such 
article  not  requiring  him  to  make  the  first  pay- 
ment as  in  case  of  an  oiiginal  purchaBcr. 

Appeal  from  District  Court,  Jones  County; 
N.  R.  Llndsey,  Judge. 

Suit  by  Robert  T.  Bibb  against  John  B. 
Johnson.  Judgment  for  plaintiff.  Defendant 
appeals.  Berersed. 

Jno.  B,  Thomas  and  C.  H.  Steele,  for  ap- 
pellant Thomas  li.  Blanton  and  Hieodore 
Ma<^  for  appellee. 

OONNEB,  C.  J.  On  August  6.  1900.  appel- 
lee Instituted  this  suit  In  the  ordinary  form 
of  trespass  to  try  title  to  recover  from  appel- 
lant school  sections  91  and  100,  situated  In 
Jones  county,  and,  upon  a  trial  before  the 
court  wltbont  a  Jury,  obtained  Judgment  In 
hli  favor. 

At  appdlanf  s  request,  the  court  filed  con- 
clusions of  fact,  which  we  think  are  fully 
sustained  by  the  evidence,  and  which  are 
hence  adopted  entire.  From  tbe  findings  It 
appears  that  said  sections  had  been  duly  sold, 
the  sale  forfeited,  and  the  land  reclassified  as 
dry  grazing  land,  and  appraised  at  91  per 
acre,  prior  to  May  19,  1898,  and  tliat  on  that 
day  B.  B.  Brockett,  a  minor  over  18  years  of 
age,  in  due  form  applied  to  purchase  section 
91  as  an  actual  settler  thereon,  and  section 
100  as  additional  to  his  home  section.  He 
executed  the  proper  obligations,  and  the  prop- 
er amount  as  first  payment  was  transmitted 
to  and  received  by  the  State  Treasurer,  and 
the  lands  were  awarded  to  him.  On  Decem- 
ber 27,  1898,  Brockett  In  due  form  conveyed 
•  both  sections  to  one  0.  Pool,  who  forthwith 
became  an  actual  settler  on  section  94,  and 
who  on  March  6,  1899,  In  due  manner  and 
form  as  required  by  Rev.  St.  1895.  art.  4218k, 
became  the  substitute  purchaser  from  the 
state.  On  September  19,  1899,  Pool  recon- 
veyed  to  Brockett,  and  he  on  the  28th  day 
of  the  same  month  likewise  became  a  sub- 
stitute purchaser  from  the  state.  On  April 
9,  1900,  Brockett  conveyed  both  sections  to 
the  appellant,  John  R.  Johnson;  the  latter  on 
the  day  of  sale  making  actual  setUement  on 
section  94  as  his  home  section.  On  August 
9th  thereafter,  Johnson  made,  In  due  form, 
an  original  application  to  purchase  section 
94  as  a  home,  and  section  100  as  additional, 
but  this  was  rejected  by  the  Commissioner 
of  the  General  Land  Office  on  the  ground  of 
the  previous  sale  to  Brockett.  Appellant 
thereupon  filed  in  the  General  Land  Office 
his  conveyance  from  Brockett.  which  had 
been  duly  recorded  In  Jones  county^  and  at 


the  same  time  applied  to  purchase  wsii  lands 
as  a  substitute  purchaser  under  Brockett. 
His  obligations  and  applications  bore  date  of 
April  9,  1000,  and  were  In  due  form,  but  the 
applications  were  verified  on  January  26. 
1901.  These  applications  were  granted,  and 
appellant  on  January  28,  1001.  was  In  doe 
form  and  manner  entered  upon  the  record  of 
the  Oommlssioner  of  tiie  General  Land  Of- 
fice and  upon  tiie  account  In  the  Stete  Treas- 
urer's office  as  the  sutntitnte  pun^ser  from 
tbe  state.  It  also  appears  "that  the  com- 
missioner of  tbe  General  Land  Office  wrote, 
In  red  ink.  the  following  across  tbe  face  of 
each  of  the  two  applications  and  obligations 
of  B.  B.  Brockett  that  are  dated  September 
9,  1899;  to  wit:  'Land  forfeited  for  aban- 
donment 1/22/1001.  Charles  Began.  Com- 
missioner.' 'Land  reinstated  2/7A001. 
Charles  Rogan.  Gom'r.*  And  that  the  Land 
CommlssioDer  made  the  following  indorse- 
ment on  the  account  kept  in  his  office  with 
tbe  said  purchasers,  under  tbe  said  B.  B. 
Brockett  purchase  of  said  land,  to  wit:  'Can- 
celled 1/22/1901.'  'Relnstoted  2/7/1901.' 
And  that  the  State  Treasurer  made  the  fol- 
lowing indorsement  on  the  account  k^t  In 
his  office  with  said  purchasers  under  the  said 
B.  B.  Brockett  purchase,  to  wit:  'Cancelled' 
Abandonment  1/22/1901.  'Reinstated*  2/7/ 
1901."  Upon  the  entry  of  forf^ture  Janu- 
ary 22,  1901,  the  county  clerk  of  Jones  county 
was  by  letter  notified  thereof,  and  that  the 
land  was  on  the  market  as  dry  grazing  land 
at  $2.50  per  acre,  which  letter  was  received  by 
said  clerk  and  filed  in  his  office  January  2.'], 

1901.  By  letter  of  February  7,  1901,  the  clerk 
was  notified  by  the  commissioner  that  the  sale 
to  Brockett  had  been  reinstated,  and  the  land 
taken  off  the  market  This  letter  was  receiv- 
ed by  the  clerk  February  9,  1901.  the  clerk 
changing  his  records  in  aco>rdance  with  In- 
structions upon  the  respective  dates  received 
as  stated.  It  also  appears  that  neither  Poo) 
nor  appellant  transmitted  to  or  tendered  the 
State  Treasurer  one-fortieth  of  the  purchase 
money  at  the  time  of  the  respective  substitute 
sales  to  tbem,  but  the  one-fortieth  of  the  pur- 
chase price  paid  by  B.  B.  Brockett  at  the 
time  of  the  original  award  to  him,  and  tbe 
annual  installment  of  interest  under  appel- 
lant's claim  of  title,  have  all  been  paid  to 
and  accepted  by  the  State  Treasurer,  and  said 
accounts  are.  and  at  all  times  since  May, 
1898,  have  been.  In  good  standing  in  the  Land 
Office  and  in  the  office  of  the  Treasurer,  save 
as  shown  by  the  Indorsements  hereinbefore 
quoted.  Appellant  made  due  proof  of  three 
years'  occupancy  by  him  and  his  vendors  of 
section  94,  which  was  received  and  filed  In 
tbe  General  Land  Office  May  22,  1901.  and 
due  certificate  thereof  Issued  September  24, 

1902.  Appellee's  title  had  Its  inception  on 
the  17th  day  o#  May,  1901,  at  which  time  he 
became  an  actual  setUer  on  section  100,  and 
In  due  form  applied  to  purchase  it  as  hia 
home,  end  section  94  as  additional,  at  tbe  ap- 
praised price  of  $2.60  per  acre.  At  the  time 
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he  made  his  appllcatlooa  and  obllgatloDs, 
which  In  all  things  were  r^^ular  in  form  and 
for  the  proper  amounts,  appellee  caused  them 
to  be  filed  with  the  county  cl^rk  of  Jonea 
county,  and  paid  Such  clerk  one-fortieth  of 
the  purchase  price  as  applied  for;  and  the 
applications  and  obligations  were  received 
and  filed  In  the  General  Land  Office  on  the 
22d  day  of  May,  1901,  but  were  rejected  by 
the  Gommi^loner  for  the  reason  that  said 
land  had  been  sold,  and  appellee's  tender  of 
purchase  price  and  one  year's  Inter^t  had 
been  refused  by  the  State  Treasurer.  The 
court  found  that  Brockett  was  an  actual  set- 
tler In  good  faith  on  section  84  on  May  17, 
189S,  and  that  uo  abandonment  thereof  ever 
took  place,  but  concluded,  nevertheless,  that 
the  Commissioner' B  said  indorsement  of  for- 
feiture operated  as  such,  and  that  his  at- 
tempted reinstatement  was  unauthorized,  and 
hence  that  the  land  was  on  the  market  at  the 
date  of  appellee's  application,  and  that  ap- 
pellee  was  therefore  entitled  to  recover. 

Appellee,  by  cross-assignment,  insists  that 
the  evidence  falls  to  support  the  court's  find< 
lugs  to  the  effect  that  the  accounts  In  the 
Land  and  Treasurer's  offices  of  Brockett 
Pool,  and  appellant,  Johnson,  remained  In 
good  standing,  and  that  the  land  In  contro- 
versy has  never  been  abandoned  by  either  of 
the  parties  named.  Upon  a  careful  review  of 
the  evidence,  however,  we  conclude  that  the 
evidence,  while  conflicting,  is  sufficient  to 
support  and  establish  the  facts  as  found  by 
the  trial  court,  and  as  hereinbefore  stated. 
Upon  the  facts  stated  we  conclude,  as  ap- 
pellant assigns,  that  the  court  erred  in  his 
conclusion  of  law  and  In  rendering  Judgment 
for  appellee. 

The  law  operating  at  the  time  empowered 
the  Commissioner  of  the  General  Land  Of- 
fice to  forfeit  the  land,  and  all  payments 
made  to  the  state  thereon,  only  for  nonpay- 
ment of  Interest,  and  when  the  purchaser  had 
failed  to  reside  upon  and  improve  in  good 
faith  the  land  purchased.  Bev.  St.  188G,  art. 
421SI.  The  power  is  dependent  upon  the 
fact  Where  the  fact  of  abandonment  does 
not  exist,  the  power  of  forfeit  on  this  ground 
cannot  exist  The  court  upon  sufllclent  evi- 
dence, as  we  think,  found  that  no  abandon- 
ment of  the  land  In  controversy  had  occurred 
on  January  22,  1901,  when  the  Commission- 
er attempted  to  forfeit  it,  and  the  attempt; 
therefore,  liad  no  fwce  or  effect  whatever. 
He  hence  could  certainly  cancel  and  set  aside 
as  he  did  on  Febroafy  7,  1901,  the  unauthor- 
ized. Inadvertent  attempt  to  forfeit  See 
Moore  v.  Rogan  (Tex.  Sup.)  73  S.  W.  1. 

It  Is  Insisted,  however,  that  the  original 
sale  to  B.  B.  Brockett,  May  19,  180S,  was  a 
nullity,  because  of  his  minority.  If,  under 
the  law  of  that  sale,  we  were  disposed  to  con- 
cede this,  which  we  do  not  find  necessary  to 
do  (see  Watson  v.  White  [Tex.  Civ.  App.]  64 
8.  W.  826,  et  O'Keefe  v.  McPherson  [Tex. 
Civ.  App.]  61  S.  W.  534),  it  does  not  fbUow 
that  the  land  was  upon  the  market  at  the 


date  of  appellee's  applications  to  purchase. 
Some  time  prior  to  this  date  the  Legislature 
passed  an  act  which,  under  the  facts  of 
Brockett's  settlement,  payments  and  occupan- 
cy, we  thing,  validated  the  original  Brockett 
sale.  See  Gen.  Laws  1899,  p.  259,  c.  150; 
Jones  V.  Dowlen  (Tex.  Civ.  App.)  63  S.  W. 
938;  Strickel  v.  TurbervlUe,  67  S.  W.  1058,  4 
Tex.  Ct.  Rep.  779.  This  view  is  not,  as  we 
think,  necessarily  in  conflict  with  the  case  of 
Spence  v.  Dawson,  70  S.  W.  73,  5  Tex.  Ct 
825;  and,  if  not,  and  If  the  original  sale  to 
Brockett  was  either  valid  when  made,  or 
made  so  by  the  act  cited,  it  certainly  follows 
that  his  transfer  to  C.  Pool,  and  Pool's  sub- 
stitution as  a  purchaser  on  March  6,  1899, 
which  in  that  event  was  in  all  respects  regu- 
lar and  in  compliance  with  Rev.  St.  1895,  art. 
4218k,  on  that  subject,  were  valid,  and  ef- 
fectually took  the  land  off  the  market  If 
the  substitute  purchase  of  Pool  was  valid,  as 
we  think  It  was,  the  fact  that  he  thereafter 
reconveyed  the  land  to  Brockett,  and  there- 
upon abandoned  the  land,  can  avail  appellee 
nothing,  in  the  absence  of  a  forfeiture  of  the 
substitute  sale  therefor.  O'Keefe  v.  McPher- 
son (Tex.  Civ.  App.)  61  S.  W.  534.  If  It  be 
said  that  Pool's  sale  to  Brockett,  and  the  sub- 
stitute sal?  by  the  state  to  Brockett  on  Sep- 
tember 28,  1899,  were  both  void  by  reason  of 
Brockett's  then  minority,  such  void  acts 
would  not  have  the  effect.  Ipso  facto,  of  abro- 
gating the  previous  sales,  and  replacing  the 
land  upon  the  market  The  substitute  pur- 
chase by  appellant,  Johnson,  on  January  26, 
1001,  followed  prior  to  the  acquisition  of  any 
right  in  appellee.  This  sale,  of  itself,  If  val- 
id, would  render  all  preceding  sales  and 
transactions  Immaterial,  in  so  far  as  appel- 
lee's rights  are  concerned,  and  we  feel  un- 
able to  assign  any  good  reason  why  the  sub- 
stitute sales  to  both  Pool  and  appellant, 
Johnson,  were  not  valid.  The  statute  cited 
(4218k)  provides  that  when  Its  terms  have 
been  complied  with,  the  substitute  vendee 
"shall  become  the  purchaser  direct  from  the 
state,  and  be  subject  to  all  the  obligations 
and  penalties  prescribed  by  the  chapter,  and 
the  original  purchaser  shall  be  absolved  in 
whole  or  in  part,  as  the  case  may  be,  from 
further  liability  thereon."  It  is  In  such  case, 
to  all  Intents  and  purposes,  a  new  sale,  upon 
substantially  the  same  terms  and  conditions- 
as  If  the  sale  was  an  original  one,  save  that 
actual  settlement  seems  not  to  be  required 
where  three  years'  occupancy  has  already 
been  had,  and  proof  of  that  fact  made,  and 
save  that  the  substitute  applicant  is  not  by 
said  article  required  to  make  the  first  pay- 
ment as  In  case  of  an  original  purchaser. 
Both  Fool  and  Johnson,  as  to  actual  settle- 
ment forms,  and  substance  of  applications, 
obligations,  etc.,  compiled  strictly  with  the 
law.  Neither,  however,  paid  the  State  Treas- 
urer one-fortieth  of  the  purchase  money 
But  the  Commissioner  and  State  Treasurer, 
however,  recognized  the  several  conveyances 
to  them  aa  at  least  having  the  effect  of  an 
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equitable  aBstgnment  of  the  bciie&t  of  Brock- 
ett's  payment  of  the  one-fortieth  of  the  pur- 
chase price  that  would  otherwise  liave  been 
required,  and  consequently  credited  Pool  and 
appellant,  respectively,  therewith;  and  we 
think  Buch  action  consonant  with  justice,  and 
contemplated  by  the  statute,  and  that  tt 
should  be  upheld.  In  the  case  of  Spence  v. 
Dawson,  supra,  so  urgently  relied  upon  by 
appellee,  the  Supreme  Court  was  considering 
the  application  held  InTalid  in  that  case  as 
an  application  to  become  an  original  purchas- 
er of  additional  lands,  when  It  declared  the 
application  Invalid  for  the  failure  to  make 
the  first  payment  As  an  application  to  be- 
come a  substitute  purchaser,  it  was  held  in- 
ralid  on  another  ground,  to  wit,  on  the 
ground. of  nonsettlement 

In  Tlew  of  the  foregoing  views,  we  pre- 
termit, as  unnecessary,  a  determination  of 
the  effect  of  the  facts,  which  seem  of  weight, 
that  appellee's  settlement  on  section  100  was 
but  five  days  prior  to  the  expiration  of  three 
years'  continuous  occupancy  of  section  94  by 
appellant  and  his  vendors,  and  that  due  proof 
of  such  continued  occupancy  was  received 
and  filed  In  the  General  Land  0£Qce  on  the 
same  day  as  was  appellee's  applications  to 
purchase,  and  that  It  was  not  shown  that 
fluch  applications  were  in  fact  filed  prior  to 
the  filing  of  such  proof.  We  conclude  that 
the  land  In  controversy  was  not  upon  the 
market  for  sale  at  the  time  of  appellee's  set- 
tlement and  applications  to  purchase,  and 
that  the  Judgment  should  have  been  for  ap- 
pellant 

The  Jndguient  is  reversed,  and  here  render- 
ed for  appellant 


MARKOWITZ  T.  GEEBNWALL  THBAT- 

BIOAL  CIBCriT  CO.* 
<Oourt  of  Civil  Appeals  of  Texas.  May  28, 
1903.) 

CORPORATIONS  —  LEASE  OF  OPERA  HOUSE  — 
CONTRACT  WITH  MANAGER— ULTRA  VIRES- 
BREACH— MEASURE  OF  DAMAGES— NOTES- 
ACCOMMODATION  INDORSBR— WITHDRAWAL 
OF  IND0R8SMENT-KBTUBN  OF  NOTB-BF- 
FBCT— LANDLORD  AND  TBNANT-flUBLET- 
TINO— DBHURRBR. 

1.  Under  Rev.  SL  1885,  art  8250;  forbidding 
the  siiblettiDg  of  premises  without  the  landlord's 
coDsent,  a  subletting  withoat  the  landlord's  con- 
sent gives  him  the  right  to  forfeit  the  lease. 
'  2.  "The  lessee  of  an  opera  bouse  contracted 
with  anotiier,  whereby  the  latter  was  to  receive 
a  certain  snm  for  managing  the  house,  and  a 
certain  portion  of  the  profits  at  the  end  of  the 
season.  Held  not  a  subletting  of  the  prem 
Ikos. 

3.  In  an  action  against  a  corporation  on  a 
cuiitract  the  question  whether  the  contract  was 
ultra  vires,  hccBiif^e  it  amounted  to  a  contract 
of  ordinary  partnership  between  the  corpora- 
tion and  an  individual,  could  be  raised  by  gen- 
eral demurrer. 

4.  A  contract  between  a  corporation  which  was 
the  lessee  of  an  opera  house  and  an  ladividual 
provided  that  the  individual  should  become  the 
manager  of  the  house,  and  receive  therefor  a 
certain  snm  weekly,  and  a  percentage  of  the 
profits  at  the  end  uf  the  reason.  The  individual 
was  required  to  pay  one-half  ot  the  yearly  ren- 

*For  statement  of  additional  facta,  see  la  S.W.317. 


tfll  of  the  house  during  the  contract,  and  a 
bonus  of  Q  certain  mim  to  the  corporation;  but 
it  was  provided  that  the  corporation  might  re- 
move the  individual  if  it  denned  his  services 
unsatisfactory.  In  which  case  he  should  receive 
only  his  interest  in  the  profits,  and  it  was  pro- 
vided that  all  money  should  be  deposited  in  the 
name  of  the  corporation.  Held,  that  the  con- 
tract did  not  give  the  individual  any  such  power 
of  control  or  share  in  the  transaction  of  the 
bosinesB  of  the  corporation  as  to  make  It  ultra 
vires. 

5.  An  accommodation  indorser  may  withdraw 
his  indorsement  at  any  time  before  the  note  has 
passed  Into  the  hanu  of  Innocent  third  par- 
ties. 

8.  Where  one  porehased  an  Interest  la  the 
business  of  the  lessee  of  sn  opera  hoose.  and 

f'ave  a  note  therefor,  with  an  accommodation 
ndoraer,  and  the  lessee  sold  his  lease,  whereby 
the  contract  was  ImpoBsIble  of  performance,  and 
the  indorser  requested  that  the  note  be  returned, 
which  was  done,  such  return  of  the  note  did 
not  preclude  the  purchaser  of  the  Interest  in 
the  onslnese  frtun  suing  tor  breadi  of  contnct, 
on  the  theory  that  the  cwitract  was  vnenftwcea- 
ble  for  want  of  consideration. 

7.  The  lessee  of  an  opera  house  contracted 
with  plaintiff,  whereby  plaintiff  was  to  become 
the  manager  of  the  house  for  a  certain  salary, 
and  to  have  a  half  Interest  In  the  profits  at  the 
end  of  the  season,  and  plaintiff  was  to  pay  one- 
half  of  the  annual  rent,  and  a  certain  sam  as 
the  purchase  price  of  his  interest  in  the  busi- 
ness; bnt  it  ^as  provided  that  plaintifF  ml^t 
be  removed  as  manager  by  the  lessee,  and  only 
receive  his  Interest  in  the  profits.  Subsequently 
the  lessee  verbally  repodiated  the  rights  of 
plaintiff,  and  subsequently  sold  the  -  lease  to 
the  landlord,  and  returned  to  the  accommoda- 
tion indorser  a  note  which  the  lessee  had  re- 
ceived from  plaintiff  as  the  purchase  price  of 
bis  interest  In  the  business.  Held,  that  neither 
the  verbal  repudiation,  nor  the  return  of  the 
note,  constituted  a  breach  of  the  contract,  but 
the  breach  consisted  of  the  sale  of  the  lease, 
whereby  performance  was  rendered  Impossible. 

On  Motion  for  Rehearing. 

8.  The  lessee  having  repudiated  the  contract, 
plaintiff'8  failure  to  tender  the  annual  rent  and 
amount  of  the  note  did  not  forfeit  bis  rights 
under  the  contract 

9.  The  measure  of  damages  in  an  action  for 
the  breach  of  the  contract  was  one-half  the  sale 
price  of  the  lease,  less  the  amount  of  the  note 
and  one-half  of  sums  expended  by  the  lessee- 
upon  the  opera  house. 

10.  The  lessee  testified  that  bnt  for  the  dif- 
ferences between  himself  and  the  landlord,  he 
would  have  charged  a  certain  sum  per  year 
for  the  bookings  of  theatrical  companies  for  the 
remainder  of  the  lease,  bnt  he  did  not  testis 
that  he  received  less  than  the  value  of  his  prom- 
ised services.  Held  not  to  present  the  Isoie  of 
the  right  of  the  lessee  to  nave  the  sum  men- 
tioned by  him  deducted  from  the  snm  received 
by  him  for  the  lease. 

Appeal  from  District  Court  Galveston 
County;  Wm.  H.  Stewajt,  Judge. 

Action  by  E.  Markowitz  against  the  Green- 
wall  Theatrical  Circuit  Company.  From  a 
Judgment  for  plaintiff,  granting  Insufficient 
relief,  he  appeals.  Beversed. 

James  B.  &  Chas.  J.  Stnbbs,  for  qtpdlant 
Kleberg  &  Neethe^  for  appellee. 

GILL,  J.  This  is  an  action  brought  by  99- 
pellant,  E.  Markowitz,  against  the  GreenwaO 
Theatrical  Circuit  Company,  a  corporation. 
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to  recorer  damages  for  an  alleged  breach  of 
contract  A  trial  by  jury  resulted  in  a  Ter- 
4Uct  and  Judgment  for  ptaintUT  for  91,000. 
He  bas  appealed,  and  complains  tint  tlie 
amount  awarded  him  Is  Inadequate.  Appel- 
lee contends  Out  appellant  was  not  shown  to 
be  entitled  to  anything.  It  does  not,  bowerer, 
neA  ft  reTeiBal  at  the  ^dgment,  but  assigns 
that  as  a  reason  wby  the  appdlant^  oonteit- 
tion  sbonkl  not  be  allowed. 

The  fbllowlng  Is  a  copy  of  the  contract  al- 
leged to  hare  bMn  breacbed: 

"Articles  of  Agreement 

"Made  and  entered  Into  this  sizteentti  day 
of  July,  1901,  hy  and  betwera  the  Oreenwall 
Theatrical  GIrcnit  Company,  a  ^Tate  corpo- 
ntlon  organized  under  the  laws  ot  the  state 
of  T^Eas,  wltli  ttieir  principal  offices  at  Qal- 
veston,  Texas,  parties  of  the  first  part,  and 
St.  Uaifcowits,  of  OalTeatxm,  Texas,  party  of 
the  second  part: 

'^Itnesaetb:  niat  tor  and  In  considers- 
tltm  ot  a  bonus  of.  three  tSwnsand  dollars  tai 
hand  paid  by  said'  inrty  at  the  second  part 
to  the  parties  of  the  first  part,  receipt  of 
whlcb  Is  hereby  acknowledged,  the  said  first 
parties  agree  to  glre  said  second  party  the 
potftlon  of  bn^ness  manager  of  tlie  Kyle  Op- 
«a  House  in  Beanmont,  Texas,  during  the 
term  of  said  party  of  the  first  part's  leaser 
vriAA  Ifl  for  fire  years,  beginning  October  1, 
1001,  and  to  pay  to  said  second  par^  for  such 
swrlces  the  sum  of  twenty  dollars  per  weA 
during  the  theatrical  season,  commencing  on 
or  about  October  1st,  and  endli«  on  or  about 
April  1st,  also  to  pay  him  fifty  per  cent  of 
the  net  profits,  payable  at  the  end  of  each 
theatrical  season,  on  or  about  May  1st  of 
each  year.  Said  party  of  the  second  part 
hereby  agrees  to  act  In  the  capacity  of  basl- 
nesa  manager  of  said  opera  house  and  to  give 
tt  his  personal  attentloD  in  the  best  possible 
manner. 

"It  Is  also  agreed  that  If  the  party  of  the 
first  part  feel  tbe  Interests  of  all  concerned 
are  not  thoroughly  taken  care  of.  they  hare 
at  any  time  the  right  to  remove  said  second 
party  from  the  podtlon  as  business  manager, 
and  replace  him  by  another  of  th^  own  so> 
lection.  In  which  event  said  party  of  second 
part  Shan  receive  only  ids  fifty  per  cent  In- 
terest of  the  net  profits. 

"It  la  furOier  mutually  agreed  that  any 
loaaea  that  may  accrue  In  running  said  opera 
hoiue  rtiall  be  bnne  equally  by  the  parties 
<tf  the  first  and  second  parts. 

"Said  second  party  also  agrees  to  pay  one 
ttionsand  dollars  on  the  first  day  of  October 
each  year  during  the  conUnuance  of  this  eon- 
tract  same  bebig  one-half  tbe  yearly  rent 
of  said  opera  house.  Failure  of  said  second 
party  to  meet  this  payment  when  due,  or  to 
pay  fate  portion  of  any  weekly  losses  that  may 
accrue  makes  this  contract  null  and  void. 

**It  la  also  undtfatood  and  agreed  that  all 
moMys  shall  be  deposited  in  tbe  name  of  tbe 
Ofaenwall  Tbeatrical  (Mrcult  Company  at  the 


end  of  each  week,  after  first  paying  all  ex- 
penses  accruing  for  said  week.  The  money 
so  deposited  to  remain  In  bank  until  the  close 
of  the  theatrical  season,  when  tt  shall  be  di- 
vided between  the  parties  of  the  first  and  sec- 
ond parts  as  above  stated. 

office  and  house  statements  must  be 
sent  as  follows  after  each  performance— one 
to  fba  Grand  Opera  Bouse,  New  Orleans,  La., 
one  to  the  American  Theatrical  Exchange, 
and  one  retained  at  said  opera  house  In  Beau- 
mont Texas. 

'In  witness  whmof,  we  hereunto  atBx  oar 
flSgnatures  this  day  and  year  first  above  writ- 
ten. Oreenwall  T.  C.  Co.,  H.  Oreenwall, 
Prest.  B.  Harfcowitx. 

"Witness:  Dave  A.  Weiss.** 

It  was  executed  as  Indicated  by  its  date, 
and  on  July  17,  1901,  the  appellee  accepted 
ftom  appellant  his  90-day  promissory  note  for 
98,000,  Indorsed  by  I.  H.  Kempner,  In  lieu  ot 
the  93,000  In  cash  agreed  by  appellant  to  be 
paid,  nieretofore,  on  March  81, 1901,  W.  W, 
Kyle,  of  Beaumont,  Texas,  bad  entered  into 
a  written  agreement  with  appellee  whereby 
be  undertook  to  erect  at  Beaumont  Tex.,  a 
buUdIng  to  be  used  as  a  theater  and  opera 
bouse,  and  leased  the  same  to  appellee  for  a 
period  of  fire  years,  at  an  annual  rental  of 
92,000,  to  be  used  by  apptflee  for  theatrical 
purposes.  This  la  tbe  lease  mentioned  in  the 
contract  above  set  out  When  Kyle,  the  own- 
er of  the  building,  learned  that  appelant  was 
to  be  the  manager,  he  objected  on  account  of 
his  supposed  unpopularity  at  Beaumont,  and 
was  insistent  ttiat  the  arrangement  be  abro- 
gated. Thereupcm  appellee  changed  the  plan 
in  that  respect  but  also  undertook  to  annul 
and  repudiate  Its  entire  contract  with  appel- 
lant The  latter  Insisted  upon  the  binding 
effect  of  the  contract  and  advised  appellee 
that  if  his  lights  were  not  respected,  he 
would  bring  suit.  Notwithstanding  this,  the 
appellee  about  October  1st  returned  the  93,- 
000  note  to  Kempner,  and  about  October  13th 
took  charge  of  the  opera  house,  and  proceed- 
ed with  its  operation,  without  reference  to 
the  Interests  of  appellant  The  note  was  re- 
turned without  the  knowledge  w  consent  of 
appellant,  and  was  requested  by  Kempner 
only  when  he  learned  through  one  of  the  of- 
ficers of  appellee  that  the  contract  had  been 
breached  or  annulled.  In  a  subsequent  let- 
ter to  appellant  Kempner  advised  him  that 
the  contract  was  good,  and  urged  him  to  In- 
sist upon  his  rights.  Appellee  took  possession 
of  the  opera  house  on  October  18,  1901,  In  an 
unflniRhed  condition;  and  operated  It  until  the 
16th  day  of  November,  1901,  when,  on  ac- 
count of  differences  with  Kyle,  and  for  other 
reasons,  the  lease  was  surrendered  to  Kyle 
for  910,000  cash,  and  the  92,000  which  hnd 
been  paid  by  appellee  on  Octob^  let  for  the 
first  year's  rent  was  returned  to  It.  This  sale 
to  Kyle  also  Included  all  the  contracts  which 
up  to  that  time  had  been  made  by  appellee 
with  various  dramatic  and  opera  companies 
to  show  in  tbe  house  during  that  season,  and 
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bound  Kyle  to  pay  appellee  $200  per  year  to 
secure  stiow  companies  for  him  during  the 
remaluder  of  the  lease.  ETldence  was  ad- 
duced by  each  party  upon  the  Issue  of  proba- 
ble profits,  as  affecting  appellant's  measure 
of  damages,  and  it  was  upon  this  conflicting 
eTidence  that  the  Jury  awarded  him  the  sum 
of  fl,000;  the  court  having  instructed  the 
Jury  that  they  could  not  consider  the  price 
at  which  the  lease  was  sold  to  Kyle  in  esti- 
mating the  appellant's  damages.  The  ver- 
dict of  the  Jury  determined  the  issue  of  lia- 
bility, and,  as  the  verdict  upon  that  issue 
was  not  assailed  before  the  trial  court  as  un- 
supported by  the  facts,  we  regard  It  as  final- 
ly determined  against  tbe  appellee,  unless 
some  of  the  Independent  law  propositions 
urged  by  appellee  are  found  to  be  aound  and 
applicable. 

The  appellant  contended  in  the  lower  court, 
and  contends  here,  that  the  sale  of  the  lease 
furnished  a  certain  measure  of  appellant's 
damage,  and  that,  because  the  very  act  by 
which  the  breach  was  Irrevocably  accom- 
plished furnished  such  a  certain  measure,  the 
court  should  have  instructed  the  Jury  that,  In 
case  they  found  for  appellant  on  the  Issue  of 
liability,  they  should  return  a  verdict  for  ap- 
pellant for  $7,600,  less  tbe  amount  of  the  $3,- 
000  Kempner  note,  witb  Intereet  to  the  date 
of  the  breach. 

The  appellee  contends  that  the  Judgment 
should  not  be  disturbed,  because  no  liability 
was  in  fact  shown,  and.  In  support  of  this  po- 
sition, urges:  (1)  That  the  contract  with  ap- 
pellant was  void  because  it  amounted  to  a 
subleasing  of  the  premises  without  the  land- 
lord's consent.  (2)  Because  the  contract 
was  one  of  partnership,  and,  It  appearing 
from  the  allegations  in  plalntlfTs  petition 
that  appellee  Is  a  corporation,  it  was  bad  on 
general  demurrer,  since  a  corporation  has  no 
liower  to  enter  Into  partnership  with  either 
another  corporation  or  an  Individual.  (3) 
Because  Kempner,  being  an  accommodation 
Indorser,  had  the  right  to  recall  his  indorse- 
ment, and.  having  recalled  It  before  appellee 
had  changed  its  position  by  reason  thereof, 
the  contract  was  unenforceable,  for  want  of 
consideration. 

We  will  first  dispose  of  the  Independent 
propositions  presented  by  appelleeyfand  first 
of  tbe  question  of  subletting,  ywhile  the 
lease  in  question  did  not  contain  a  stipula- 
tion against  subletting,  the  omission  Is  sup- 
plied by  statute,  which  forbids  subletting 
without  the  landlord's  consent  (Rev.  St.  1895, 
art.  3250);  and,  if  the  .covenant  has  been 
violated,  the  right  to  forfeit  the  lease  there- 
for accrued  to  the  landlord  by  force  of  tbe 
statute.  We  are  of  opinion  the  contract 
sued  on  did  not  amount  to  a  subletting.  The 
term  imports  a  surrender  of  possession  of  the 
leased  premises  by  the  lessee  to  the  subles- 
see. Tbe  statute  was  passed  for  the  bene- 
fit of  the  lessor,  and  Its  purpose  was  to  em- 
power the  lessor  to  say  who  should  occt^y 
his  premlBea.   To  this  eaA  the  statute  ap- 


plies as  well  to  a.n  assignment  of  the  lease 
as  to  a  subletting.  Railway  v.  Settegast,  79 
Tex.  256,  15  S.  W.  228;  Moser  v.  Tucker,  87 
Tex.  94,  26  8.  W,  1044.  The  contract  In  ques- 
tion cannot  be  construed  as  invading  any 
such  right  for,  though  It  covenants  to  place 
the  appellant  in  charge  as  manager  of  the 
business,  that  part  of  the  contract  is  rather 
one  of  employment,  than  an  incident  of  his 
right  to  share  in  the  profits;  the  right  being 
reserved  in  the  appellee  to  select  a  different 
manager  if  for  any  reason  the  interests  of 
the  enterprise  would  thereby  be  best  subserv- 
ed. It  Is  also  manifest  from  the  terms  of  the 
Instrument  that  the  appellee  retained  full 
control  of  the  entire  enterprise,  and  sold  to 
appellant  for  $3,000  only  a  half  Interest  in  the 
profits,  and  imposed  the  burden  of  half  the 
losses,  but  conferred  no  privilege  of  manage- 
ment or  control^  If  the  arrangement  con- 
stituted a  partnership  between  appellant  and 
appellee,  It  was  one  in  which  the  latter  re- 
tained full  control  of  all  the  capital,  including 
the  lease;  and  the  articles  of  copartnership 
gave  the  appellant  no  right  inconsistent 
with  the  right  of  the  Irasor  to  insist  that  the 
original  lessee  should  alone  control,  and  be 
responsible  for  the  leased  premises.  It 
seems  to  us  that  the  appellant  has  done  no 
more  than  buy  an  Interest  In  tbe  enterprise; 
that  the  purchase  carried  no  direct  Interest 
in  the  lease,  and,  a^  none  of  the  rights  of  the 
landlord  were- Invaded,  be  had  no  power  to 
nullify  It  Of  course,  if  the  transaction  had 
amounted  either  to  a  sublease  or  an  assign- 
ment we  would  be  constrained  to  hold,  un- 
der the  authority  of  Moser  v.  Tucker,  87  Tex. 
94,  26  8.  W.  1044,  that  tbe  lessee  could  not 
be  held  to  a  contract  which  his  lessor  might 
at  any  moment  annul,  and  of  whose  power 
to  do  so  the  appellant  had  notice.  The  lease 
of  the  premises  to  appellee  did  not  carry  with 
it  the  obligation  to  conduct  therein  a  theatri- 
cal enterprise,  but  only  conferred  the  privi- 
lege to  do  so.  We  are  unable  to  perceive  the 
force  or  reasonableness  of  the  contention 
that  one,  for  instance,  who  procures  a  lease 
on  a  building  for  the  purpose  of  conducting 
therein  a  mercantile  business,  may  not  take 
with  him  into  the  business  a  partner,  and  yet 
retain  tbe  absolute  ownership  of  the  lease. 
We  are  unable  to  see  why  he  could  not  be- 
come so  obligated  to  bis  partner  as  to  lose 
the  right  to  terminate  the  lease  during  the 
existence  of  the  partnership,  and  yet  violate 
no  right  of  the  lessor.  Tbe  case  before  oa  li 
a  parallel  of  the  illustration  used. 

At  a  former  day  of  this  term  the  Judgment 
of  tbe  trial  court  in  this  cause  was  reversed, 
and  rendered  in  favor  of  appellant  for  a 
greater  sum,  as  hereinafter  shown.  The 
opinion,  however,  was  withdrawn,  our  Judg- 
ment suspended,  and  reargument  invited  on 
the  question  of  ultra  vires.  This  course  was 
pursued  in  view  of  the  case  of  Sabine  Tram 
Co.  V.  Bancroft  (Civ.  App.)  40  S.  W.  837. 
which  had  not  been  dted  and  was  not  before 
us  when  tbe  case  was  first  considered.  Our 
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first  conclusion  upon  tbe  question  was  that, 
u  the  defense  of  i^tra  vires  had  not  heen 
made  In  the  court  below.  It  could  not  be 
heard  here.  It  seems  to  have  been  generally 
held  that  the  defense  mast  be  pleaded  and 
prored.  BaUway  Co.  T.  McCarthy,  96  U.  S. 
2S8,  24  L.  Ed.  693  ;  7  A.  ft  E.  Ency.  of  Law, 
pp.  731,  755;  S  A.  &  E.  Ency.  Pleading  & 
Practice,  pp.  95,  96.  But  It  Is  also  true  that 
an  act  upon  which  a  suit  Is  based  may  be  bo 
manifestly  beyond  the  scope  of  the  power  of 
any  corporation,  or  of  tbe  corporation  sued, 
as  its  nature  may  be  disclosed  by  descriptive 
allegations  In  the  petition,  that  the  Question 
Is  reached  by  general  demurrer.  We  declin- 
ed to  consider  the  point  here  because  we  be- 
lieved the  petition  did  not  show  such  a  trans- 
action as  was  necessarily  beyond  the  scope 
of  corporate  antborlty,  even  If  It  were  con- 
ceded that  an  ordinary,  unexecuted  contract 
of  partnership  was  aUeged,  and  damages 
aslied  for  Its  breach.  We  are  convinced  by 
the  reasoning  In  the  case  last  cited  above 
that  the  principle  which  controlled  us  is  not 
pound,  and  unless  this  case  can  be  fairly  dis- 
tinguished from  Bancroft's  Case,  supra,  our 
Judgment  ought  not  to  stand.  In  the  case 
cited,  the  firm  of  Thos.  Bancroft  ft  Sons 
was  alleged  to  be  a  partnership  composed  of 
four  indlvldnals,  engaged  In  tbe  business  of 
operating  a  sawmill  owned  by  the  firm,  and 
in  selling  the  product  of  the  mill.  The  tram 
company  was  averred  to  be  a  private  corpora- 
tion organized  under  the  general  incorpora- 
tloc  laws  of  Texas,  and  authorized  by  its 
charter  to  "erect,  operate,  and  maintain 
sawmlils  and  log  booms  in  Orange,  Newton, 
Jasper,  and  adjoining  counties  in  Texas, 
and  to  manufacture  and  sell  lumber."  These 
two  concerns  entered  Into  written  articles  of 
copartnership  under  tbe  firm  name  of  T.  Ban- 
croft Sons  ft  Oo.  They  specifically  agreed  to 
become  partners  In  the  manufacture  and  sale 
of  lumber  to  be  sawed  from  logs  furnished 
and  delivered  at  a  named  point  by  the  tram 
company,  to  be  sawed  at  the  mill  owned  by 
Tbos.  Bancroft  &  Sons.  The  tram  company 
was  to  put  J20,000  Into  the  business  as  work- 
ing capital,  and  was  to  receive  pay  .for  the 
logs  furnished  by  It  at  a  named  price.  The 
profits  and  losses  were  to  be  shared  equally. 
There  are  many  other  details  not  materially 
affectlDg  the  charaeter  of  the  partnership, 
but  the  following  Is  worthy  of  particular  no- 
tice: "The  Sabine  Tram  Company  shall 
suggest  and  appoint  a  general  business  man- 
ager who  shall  sell  all  lumber  manufactured 
by  this  copartnership  to  the  best  interests 
thereof  and  who  shall  have  general  control 
of  the  finances  of  the  same,  and  who  shall 
apply  the  proceeds  of  the  sales  as  follows." 
Then  follow  provisions  as  to  payment  of  ex- 
penses. Insurance,  cost  of  logs,  etc.,  and  the 
profits  were  to  be  divided  two-thirds  to  Ban- 
croft ft  Sons  and  one-third  to  the  corpora- 
tion. It  was  further  provided  that  all  the 
funds  of  tbe  concern  should  be  placed  In  the 
hands  of  a  treasurer  elected  by  tbe  partner- 


ship.  The  life  of  this  agreement  was  to  be 
three  years.  Tbe  corporation  sued  for  dam- 
ages because  of  the  refusal  of  Bancroft  & 
Sons  to  carry  out  the  contract.  The  dam- 
ages claimed  were  loss  of  profits.  The  ques- 
tion of  ultra  vires  was  presented  under  the 
general  demurrer.  Whether  It  might  thus 
be  raised  was  not  discussed,  but  the  court 
held  that  the  agreement  alleged  constituted 
an  ordinary  partnership;  that  the  general 
rule  that  a  corporation  could  not  enter  into 
such  a  contract  was  applicable  to  Texas  cor- 
porations, their  powers  being  fixed  by  the 
general  Incorporation  laws,  which  the  coui't 
judicially  knew.  Tbe  conclusion  reached  has 
apparently  received  the  approval  of  the  Su- 
preme Court  of  this  state,  as  writ  of  error 
was  refused.  But  whether  refused  upon  this 
point  or  another,  the  rule  stated  Is  manifest- 
ly sound,  and  to  that  extent  we  were  in  error 
In  our  first  conclusion,  for  in  this  case,  also, 
the  corporation  Is  averred  to  be  organized 
under  Texas  laws.  The  question  could  be 
raised  <)y  general  demurrer,  because  the 
pleader  could  not  allege  such  a  state  of  facts 
as  would  justify  a  Texas  corporation  In  en- 
gaging In  an  ordinary  partnership,  and  a 
chai'ter  provision  authorizing  such  an  engage- 
ment Is  beyond  tbe  range  of  possibilities  In 
this  state,  under  present  laws.  The  ques- 
tion, then,  which  remains  to  be  determined. 
In  whether  the  contract  sued  on  constituted 
an  ordinary  partnership,  conferring  such 
privileges  upon  each  member  of  the  firm  as 
to  render  It  obnoxious  either  to  any  rule  of 
public  policy,  or  unfair  and  hurtful  to  the 
stockholders  as  such. 

It  Is  said  In  Morawetz  on  Corporations,  i 
421:  "It  seems  clear  that  corporations  are 
not  Impliedly  authorized  to  enter  Into  part- 
nership with  other  companies  or  with  Indi- 
viduals. The  existence  of  such  a  partn«^ 
ship  would  interfere  not  only  with  the  man- 
agement of  the  corporation  by  Its  regularly 
appointed  officers,  but  would  impair  the  au- 
thority of  the  shareholders  themselves,  and 
involve  the  company  in  new  responsibilities, 
through  agents  over  whom  It  would  have  no 
control."  To  the  same  effect  Is  A.  &  B.  Ency. 
of  Law,  vol.  7,  p.  794,  where  many  authori- 
ties are  cited.  In  truth,  we  have  not  found 
the  rule  anywhere  stated  to  be  otherwise. 
All  authorities  concur  both  as  to  tbe  rule,  and 
tbe  reason  of  the  rule.  In  stating  the  rule 
the  term  "partnership"  Is  used  In  Its  gen- 
eral sense,  and  Is  qualified  in  most  authorities 
by  the  word  "ordinary."  Clearly,  that  char- 
acter of  partnership  is  meant  where  the  ele- 
ment of  mutual  agency  Is  present,  whatever 
else  may  be  lacking,  for  It  is  against  that 
element  that  the  rule  Is  mainly  directed.  The 
question  Involved  in  such  cases  as  this  Is 
the  character  of  the  agreement.  If  the  par- 
ties did  not  agree  to  assume  such  relations 
as  would  constitute  a  partnership,  they  did 
not  In  fact  become  partners.  In  tbe  ordinary 
^ense  ot  the  term.  The  intention,  as  gather- 
ed ttom  the  language  of  the  instrument, 
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must  control.  The  queatlon  bas  not  arisen 
between  an  ontstder  and  one  of  ttae  parties, 
bat  between  the  parties  themselves.  In  cas- 
es iDTolrlng  the  rights  of  tUrd  parties,  the 
rule  Is  ordinarllr  different,  and  parties  who 
had  no  thoosht  of  forming  a  partnership  may 
BO  acqnlt  themsdves  as  to  be  bound  to  third 
parties  under  tiie  rules  governing  that  rela- 
tion. A.  A  "E.  Ency.  Law,  p.  707.  On  the 
other  hand,  a  contract  of  absolute  partner- 
ship may  exist;  In  which  the  word  "partner- 
ship" or  "partner"  does  not  occur.  The  pur- 
pose of  the  parties  to  assume  the  relation 
may  be  clearly  elpressed  by  the  use  of  other 
terms,  and  all  the  consequences  of  a  partnCT- 
shlp  follow,  even  as  between  tbemselves,  In- 
cluding the  mutual  right  management  and 
controL  In  each  case,  as  between  the  par- 
ties, the  legally  ascertained  Intention  would 
govern  In  determining  the  nature  of  the  re- 
lation. 22  A.  &  S.  Ency.  Law,  pp.  110,  111. 
To  Illustrate  the  significance  of  the  word  "or^ 
dlnary,"  occurring  in  the  statement  of  the 
rule  forbidding  partnerships  between  corpora- 
tions among  themselves  or  with  individuals, 
let  us  keep  In  mind  the  reason  of  the  role, 
and  suppose  the  case  of  a  silent  or  aecxet 
partner,  who  puts  in  a  part  of  tiie  capital 
stock,  but  is  accorded  no  right  of  control  or 
power  to  act  for  the  partnership,  or  to  bind 
it  in  any  way.  It  is  plain  that  such  a  part- 
nership on  the  part  of  a  corporation  is  not 
forbidden  by  tiie  rule  (the  corporation  belug 
the  active  partner),  because  In  none  of  its 
elements  does  the  contract  crane  within  the 
reason  of  the  rule.  In  such  a  case  the  cor- 
poration nelthor  confuses  nor  hides  Its  iden- 
tity in  the  partnership,  nor  surrenders  the 
right  to  control  tta  own  affairs  through  Its  au- 
thorized officials  and  ageits.  The  Individual 
partner  in  such  a  case  merdy  buys  aa  in- 
terest in  the  possible  profits  by  paying  an 
agreed  sum,  and  assuming  the  responsibility 
for  half  the  losses.  He  Is  In  no  proper  sense 
a  partner.  Such  contracts  between  corpora- 
tions and  individuals  have  been  generally  up- 
held. A.  &  E.  Ency.  Law,  p.  796;  Mestler  & 
Co.  V.  Chevalier  Paving  Co.  (La.)  S2  South 
520;  Bates  v.  Coronado  Beach  Co.,  109  CaL 
160,  41  Pac.  855. 

But  appellee  contends  that  the  test  of  a 
partnership  Is  the  sharing  in  the  profits  and 
the  losses.  This  is  generally  true,  though  not 
concluBive^  and  snch  an  arrangement  will 
usually  be  held  to  constitute  a  partnership  of 
some  sort,  and  to  Invoke  the  rules  of  law 
governing  the  partnership  relation;  hut  sure- 
ly counsel  will  not  contend  that  where  the 
Inquiry  is  In  the  nature  of  the  partuership. 
or  the  question  as  to  the  right  of  control 
should  arise  between  tbe  partnws,  the  Inves- 
tigation should  halt  at  the  discovery  of  the 
agreement  to  share  profits  and  losses,  and 
fhouid  go  no  further?  It  is  not  the  partner- 
ship against  which  the  law  protests,  but  loss 
of  control  of  Ita  own  affairs  by  the  ooxpora- 
tlon.  It  seems  to  us  it  cannot  be  doubted 
that  it  ^  members  of  a  partnership  appoA 


to  tlie  courts  to  determine  the  qnestion  of 
management  and  control,  the  courts  should 
go  at  once  to  the  articles  of  copartnership, 
and,  if  their  provisions  are  f  oond  to  be  unam- 
biguous, should  refuse  to  look  elsewhere.  In 
Construing  tiiose  articles  In  which  the  parties 
had  undertaken  to  prescribe  their  rli^ts  and 
limitations,  the  ordinary  rules  of  construc- 
tion would  be  invoked,  and  therelv  the  mean- 
ing of  the  Instrument  (that  is  to  say,  the  In- 
tratlon  of  the  parties)  would  be  ascertained 
and  decUired.  A.  &  E.  Ency.  Law,  pp.  2S, 
lis.  The  qwstlon  of  authority  in  the  one 
partner  or  the  other  wouM  be  thus  deter- 
mined. 

No  law  forbids  an  Individual  to  surrender 
to  another  Uie  control  of  his  Interest  In  a 
Joint  Ventura.  So  It  seems  to  us  that  in  this 
case  the  question  of  right  of  control— the  pow- 
er of  Markowltai  to  share  in  the  transaction  of 
the  business  of  the  concern— Is  presented  to 
the  court,  and  will  serve  to  test  ttae  validity 
of  the  contract  In  question.  Becurring  to  its 
proTlskms,  we  find  that  the  corporation  is  al- 
ready the  owner  of  the  lease.  The  enter- 
prise Is  already  planned  and  on  &>ot,  and  the 
corporation  is  organized  for  the  purpose  of 
conducting  It.  A  business  manager  Is  need- 
ed, and  appellant  Is  selected  for  the  purpose 
at  an  agreed  salary,  hot  at  the  same  time 
buys  an  intaest  in  the  profits,  in  considera- 
tion of  an  agreed  sum,  and  an  obligatiffli  to 
pay  lialf  the  rent  and  bear  half  the  losses. 
The  corporation,  having  appointed  him  man- 
ager, retains  absolute  control  over  him  a» 
such;  provides  that  all  money  shall  be  de- 
posited in  its  own  name,  and  furthw  stipu- 
lates that  It  wni  pay  to  appellant  half  the 
profits,  if  any,  at  the  end  of  the  ttaeatilcal 
season.  If  any  losses  should  occur,  and  ap- 
pellant should  fall  to  pay  bis  proportion 
thereof  each  week,  the  airporatlon  may  an- 
nul the  agreement  If  he  falls  to  pay  his 
part  of  the  rent  upon  a  named  day,  the  agree- 
ment is  terminated.  In  neither  of  l^ese 
events  does  he  get  back  any  proportion  of  his 
$3,000  bonus  paid  to  the  corporation.  There 
Is  no  such  provision.  That  much  of  the  con- 
sideration has  passed  absolutely  to  the  com- 
pany, flind  these  other  things  he  must  do,  al- 
so, in  order  to  retain  his  right  to  half  the 
profits.  Neither  his  $3,000  note  nor  his  ob- 
ligation to  share  rent  and  losses,  has  given 
him  any  Interest  in  any  property,  nor  pmr- 
chased  for  him  any  partnership  holdings. 
What  he  purchased  and  all  that  was  convey- 
ed to  him  was  an  Interest  In  the  possible 
profits.  He  was  promised  no  voice  in  the 
conduct  of  the  business,  and  It  Is  easily  gath- 
ered from  the  four  corners  of  the  instrumoit 
that  It  was  not  contemplated  that  he  should 
have  any,  ezrapt  at  the  will  of  the  corpora- 
tion. His  $3,000  did  not  become  a  part  of 
the  firm's  assets,  and,  If  his  services  were 
rendered  by  permission  of  the  corporation,  he 
was  directly  compensated  therefor.  There 
was  no  specific  agreement  to  become  part- 
ners, and  no  partoershlp  name  was  adopted. 
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Tbe  Ann  name  conld  not  have  been  Blgaed, 
{or  none  existed.  The  only  element  of  part- 
noatklp  present  is  the  sharing  of  profits  and 
loasea,  and.  as  has  l>e»i  shown,  that  alone 
will  not  render  die  oontract  on  the  part  of 
tbe  corporation  unlawful. 

Appellee  comtrads  that  tbe  proTlsIon  as  to 
the  appointment  of  a  manager  was  present 
In  Bancroft's  Case^  supra,  and  that  therefwe 
the  two  cases  cannot  be  dlstlngulstaed.  That 
and  tbe  sharing  of  proflts  and  losses  are  the 
onljr  features  which  the  two  cases  have  in 
common,  as  cleaiiy  appears  upon  analysis. 
Bancroft's  Case  has  the  ad<UtI<»ial  features 
of  a  capital  stock,  a  distinct  firm  name,  an 
explicit  agreement  to  become  partoera,  the 
Joint  selection  of  a  treasurer,  and  the  man- 
agement of  the  miU  by  the  Bancrofts.  In- 
deed, the  only  restriction  on  the  authority  of 
the  IndiTiduals  was  the  appointment  of  a 
manager  by  the  corporation,  upon  whom  was 
imposed  the  duty  to  sell  the  product  of  tbe 
mill,  pay  expenses,  and  divide  the  profits. 
The  power  of  the  l^uicrof ts  to  incur  ^penses 
In  the  running  of  tlie  mill  was  unlimited.  In 
construing  the  contract  In  question,  the  pre- 
sumption should  be  Indulged  that  the  parties 
intended  to  do  a  lawful  thing,  and  make  a 
contract  which  would  bind  tbem.  The  en- 
terprise undertaking  was  within  the  corporate 
power  and  purpose.  This  is  not  denied,  and 
we  find  no  feature  In  the  case  which  would 
justify  the  court  in  reading  into  the  ccmtract 
a  provision  which.  U  present  at  all,  is  so  only 
by  Implication,  and  which  Is  contrary  to  the 
qilrlt,  if  not  the  letter,  of  the  language  used. 
We  conclude  the  cases  are  eatily  distinguish- 
able, and  ttiat  the  contract  In  question  was 
witliin  the  power  ot  the  corporation.  Notice 
of  tbe  nuiny  cases  cited  and  ably  presented 
by  learned  counsel  would  be  Intoresting,  but 
as  tbey  all  concur  on  the  main  proposition, 
and  dlflTer  only  as  to  the  application  of  the 
rule  to  individual  cases,  we  have  concluded  It 
would  serve  no  useful  end. 

Tbe  third  independent  proposition  we  al- 
so record  as  untenable.  It  is  true  that  an 
sccommodation  Indorser  may  withdraw  bis 
indorsement  at  any  time  before  tbe  uute  has 
passed  into  the  hands  of  third  pai-ties  for 
value.  The  authorities  cited  by  appellee— 
A.  &  E.  Eocy.  Law  (2d  Ed.)  vol.  1,  p.  340; 
Tenn.  Bank  t.  Johnson,  1  Swan.  233;  Bunk 
V.  Howe,  40  Minn.  880.  42  N.  W.  200, 12  Am. 
St  Rep.  744— go  no  further.  In  the  case  at 
bar.  plaintiff  had,  with  the  $3,000  note,  pur- 
chased a  half  interest  in  the  profits  of  the 
enterprise.  It  was  accepted  In  lieu  of  cash, 
and  the  Interests  of  the  parties  became  fixed. 
If  a^tpellee  bad  seen  lit  to  bold  appellant 
to  the  contract  agafnst  his  wishes,  it  is 
certain  Eempner  could  not  have  then  re- 
voked bis  indorsement.  It  seems  to  follow 
logically  that  appellee  cannot  defeat  the 
rights  of  plaintiff,  and  justify  Its  breach, 
by  voluntarily  coosentlng  to  the  cancella- 
tion of  the  note.  The  rule,  to  be  fair, 
should  work  both  ways.  The  parties  had 


exchanged  binding  promises.  Valuable  rights 
had  passed.  Kempner  did  not  undertake 
to  revoke  Us  indorsement  because  of  th« 
contract,  or  on  account  of  a  change  of  hl» 
mind  with  reference  thereto,  nor  for  any- 
thing that  Maricowits  bad  done  or  failed  to 
do,  but  because  of  Its  breach  on  the  part  of 
appellee. 

We  are  thus  brought  to  tbe  question  of  tbe 
measure  of  damages.  We  bave  already  stat- 
ed the  position  of  appellant  In  opposition 
to  this,  appellee  propounds  two  further  prop- 
osltlous:  First,  that  the  petition  In  this  re- 
spect Is  bad  on  general  demurra:,  because 
the  damages  pi-ayed  for  are  too  speculative 
and  remote  to  be  recoverable;  second,  be- 
cause the  sale  of  the  lease,  and  the  sum  it 
brought  bear  no  such  relation  to  the  breach 
of  tbe  contract  as  to  tomlsh  the  plaintifl  a 
measiu«  of  danifige  for  its  breach. 

The  petition  sets  up  the  facts,  and  asks 
for  damages.  So,  after  all,  the  question  must 
turn  upon  the  inquiry  whether  from  tbe 
facts  the  court  can  ascertain  the  damage 
suffered  by  appellant,  without  going  Into 
the  field  of  pure  q;»eculation.  "Damages 
which  are  tbe  natural  and  probable  result 
of  a  breacb  of  contract,  and  which  may 
be  reasonalily  antic^ated  therefrom,  but 
which  are  so  speculative  and  so  dependent 
upon  numerous  and  changing  contingencies 
that  their  amount  Is  not  susceptible  of  proof 
with  any  reasonable  degree  of  certainty,  may 
not  be  recovered."  Central  Trust  Co.  v. 
Clark,  02  Fed.  298,  34  C  a  A.  854;  Fraser 
V.  Mining  Co.,  0  Tex.  Oiv.  App.  211.  28  S.  W. 
714.  The  rule  stated  is  one  of  general  ap- 
plication, and  is  well  estabUshed,  but  an- 
other equally  well  established,  and  to  which 
ail  others  yield.  Is  that  whenever.  In  a  given 
case,  damages  are  shown  to  have  been  suf- 
fered by  tbe  actionable  fault  of  another,  and 
by  reason  of  the  facts  the  court  finds  that 
tbe  damages  actually  suffered  can  be  safely 
ascertained,  the  court  will  make  the  Inquiry 
and  award  the  damages;  and  tbls  whether 
tbey  include  loss  of  profits,  or  any  other  ele- 
nient  however  dllllcult  or  uncertain  of  proof 
they  may  ordinarily  be  This  Is  but  another 
way  of  saying  that  every  damage  suit  must 
be  determined  upon  its  own  facts,  and  such 
a  reasonable  and  safe  measure  of  damages 
applied  as  the  facts  may  furnish.  This  rule 
Is  most  frequently  applied  in  actions  sound- 
ing  in  tort  but  Is  equally  applicable  to 
breaches  of  contract,  where  the  damages 
prayed  for  are  unquestionably  within  the 
contemplation  of  the  parties,  and  the  ques- 
tion Is  one  of  certainty  of  proof.  Oompcn- 
'satlou  Is  the  basic  principle,  but  owing  to 
ti;e  ever  recurring  differences  in  tbe  facts 
of  cases,  It  is  difficult.  If  not  Impossible,  to 
lay  down  a  geueral  rule  as  to  the  measure 
of  damages.  Brlgham  v.  Carlisle  (Ala.)  56 
Am.  Hep.  28:  8  A.  &  E.  Ency.  Law,  p.  628. 
No  rule  of  universal  application  has  been  for- 
mulated. The  requirement  of  certainty  of 
proof  of  tbe  loss  claimed,  and  tbe  exclusion 
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orOlDQrlly  of  future  profits  as  an  element  of 
recoTery,  Is  but  the  old  rule  in  a  new  form 
— tbat  the  plaintiff  must  make  out  bis  case 
Tvlih  reasonable  certainty.  Some  cases  are 
such  In  their  circumstances  as  to  afford  an 
obvious  rule  by  which  a  Just  and  adequate 
compensation  can  be  readily  measured,  and 
when  this  is  the  case  the  rule  should  be  un- 
hesitatingly applied.  Gilbert  v.  Kennedy, 
22  Mich.  117;  Warren  v.  Oole,  15  Mich.  274; 
Allisou  T.  Chandler.  11  Mich.  548.  This 
course  is  infinitely  safer  and  better  than  to 
substitute  therefor  some  abstract  generality, 
which  may  prove  inapplicable  in  some  im- 
portant particular.  Such  is  the  case  before 
us.  In  this  case  the  actual  breach  was  ac- 
complished by  the  sale  of  the  lease.  Appel- 
lee had  not  bound  Itself  to  accord  to  appel- 
lant any  management  or  control,  so  a  de- 
nial of  that  privilege  was  not  a  breach,  but 
was  in  accord  with  the  terms  of  the  instru- 
ment The  mere  verbal  repudlatioa  of  his 
Tightii  on  the  part  of  the  appellee  was  not  a 
breach,  for  It  might  nevertheless  have  pro- 
ceeded with  the  enterprise,  and  settled  Justly 
with  appellant  on  the  days  named  for  a 
division  of  the  profits.  The  return  of  the 
note  to  Kempner  was  not  a  breach,  for  that 
was  a  matter  In  which  the  appellant  had  no 
concern.  The  appellee  might  have  donated 
the  note  to  a  charity,  or  disposed  of  It  In 
any  other  way,  and  appellant  would  not 
have  been  heard  to  complain.  The  note  was 
not  partnership  assets,  but  the  individual 
property  of  appellee.  The  breach,  then,  con- 
sisted in  the  sale  of  the  lease,  for  thereby 
the  continuance  of  the  business  was  ren- 
dered impossible.  The  case  has  this  [>ecullar 
feature:  The  life  of  the  lease  and  the  term 
of  the  partnership  were  identical.  The  part- 
nership business  actively  begun  at  the  in- 
ception of  the  lease.  The  building  was  leas- 
ed for  no  other  purpose  than  an  opera  house. 
The  right  to  so  use  the  house  was  valuable 
only  to  the  extent  to  which  the  house  could 
be  profitably  used  for  theatrical  purposes. 
One  purchasing  the  lease  must  necessarily 
be  controlled  by  probable  future  profits  in 
estimntlng  its  value.  The  sum  of  $15,000 
paid  by  Kyle  to  appellee  for  the  lease  was 
what  the  appellee  actually  realized  from  the 
venture,  and  less  than  what  Kyle,  perhaps, 
hoped  to  realize  from  the  operation  of  the 
house,  for  It  is  manifest  from  his  purchase  of 
the  bookings  of  theatrical  and  opera  compa- 
nies that  he  intended  to  continue  the  busi- 
ness. The  bookings  up  to  that  time,  having 
been  made  pursuant  to  partnership  purposes, 
were  a  part  of  the  partnership  acquisitions 
and  capital.  Thus  stated,  it  is  plain  that 
if  at  the  end  of  one  month's  operation  the 
partnership  had  been  terminated  by  mutual 
consent,  the  sale  value  of  the  lease  wpuld 
have  been  an  accurate  basis  of  settlement. 
For  a  like  reason,  the  court  will  seize  hold 
of  that  fact  in  the  case  as  it  stands,  as  fur- 
nlsblng  s  measure  of  the  minimum  proflta. 


at  least,  for,  surely,  having  thus  wrongfully 
breached  the  contract  of  partnorsbip,  tlM 
appellee  will  not  be  heard  to  say  the  profits 
would  have  been  less  than  the  business  ac- 
tually brought  at  the  sale.  Such  a  rule 
would  permit  a  partner  who  owned  a  lease, 
without  which  the  partnership  could  not 
proceed,  to  sell  his  lease  at  a  handsome 
profit,  i>ocket  the  profits,  and  mock  ids 
wronged  partner  with  the  doctrine  that  his 
damages  consisted  of  lost  profits,  which  the 
law  would  not  allow,  because  Incapable  of 
certain  ascertainment.  The  court  will  rather 
accept  the  Joint  Judgment  of  the  purchaser 
and  the  seller  at  the  accomplished  sale  that 
the  present  value  of  the  future  profits  is  $15.- 
000,  and  award  appellant  such  an  Interest 
as  the  contract  authorizes. 

It  is  unnecessary  to  notice  any  of  the  oth- 
er points  presented  by  appellee.  In  our  opin- 
ion, they  are  without  merit.  Our  former  con- 
clusion was  tbat  the  court  erred  In  not  in- 
strncting  the  jury,  in  case  they  found  for 
plaintiff,  to  award  him  $7,500,  less  the  face 
of  the  Kempner  note,  with  Interest  to  the 
date  of  the  breach.  The  Judgment  of  the 
trial  court  was  reversed,  and  Judgment  here 
rendered  for  appellant  In  accordance  with 
tbat  view.  We  have,  after  mature  recon- 
sideration, decided  to  adhm  to  oor  flnt 
concInsloD. 

Berersed  and  rendered. 

On  motion  for  rehearing; 

(June  19,  1903.) 

Appellee  earnestly  presents  the  prt^id- 
tlon  that;  as  we  found  on  the  original  hear- 
ing that  the  contract  in  question  was  not 
breacbed  by  the  verbal  repudiation  on  the 
part  of  appellee  prior  to  October  1st,  It  fol- 
lows Inevitably  from  the  facts  that  appel- 
lant had  forfeited  his  rights  by  nonpayment 
of  his  note  and  the  half  of  the  annual  rent. 
It  is  evident  we  have  been  misunderstood. 
We  did  no  more  In  that  connection  than  ap- 
ply the  familiar  doctrine  that,  when  a  par- 
ty who  has  contracted  with  another  to  do 
certain  things  repudiates  the  contract  In  ad- 
vance of  the  date  fixed  for  performance,  the 
other  may  accept  the  repudiation  as  a 
breach,  and  sue  at  once,  or  he  may  await 
the  event  and  accept  performance,  if  the 
first  party  repents  and  tenders  it  We 
thought,  also  (and  are  still  of  the  same  opin- 
ion), that  appellee,  having  stated  in:  ad- 
vance that  he  would  not  perform,  cannot 
now  be  heard  to  complain  that  appellant  did 
not  tender  the  amount  of  the  note  and  his 
share  of  the  year's  rent  The  law  did  not 
require  of  appellant  a  futile  act  and  he, 
having  been  advised  that  appellee  would 
accept  nothing  and  accord  nothing,  might, 
until  otherwise  advised  by  appellees  of  their 
rextentance,  assume  that  the  state  of  mind 
continued  to  endure,  and  that  any  tender 
would  be  refused.  We  think  we  were  right 
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then  in  saving  ttie  ftct  by  whlcb  tbe  breach 
vas  IrrevocablT  accomplished  waa  the  sale 

of  tbe  lease. 

Our  attention  Is  called  to  a  portion  of  tbe 
record  wblcb  renders  It  necessary  to  reform 
our  Judgment  as  to  amount.  We  held  orig- 
inally that  appellant  was  entitled  to  a  Judg- 
ment equal  to  baU  of  tbe  sum  for  which 
tbe  lease  was  sold,  leas  such  sums  as  he 
was  shown  to  owe.  In  doing  so,  we  assumed 
that  the  sum  received  for  the  lease  was  net 
profit,  the  year's  rent  having  been  returned. 
Tbe  record,  however,  shows  that  Oreenwall 
testified  he  bad  expended  money  upon  the 
opera  house,  and  be  estimated  that,  taking 
everything  into  consideration,  including  the 
n'(.-t?Ipts  up  to  tbe  date  of  tbe  surrender  of 
the  lease,  be  bad  lost  about  $800.  This  cvl- 
dcn^ie  is  not  contradicted.  We  are  therefore 
of  the  opinion  the  sum  last  named  should 
be  deducted  from  the  price  of  tbe  lease  be- 
fore tbe  estimate  of  the  amount  due  appel- 
lant is  made.  This  will  result  in  tbe  redac- 
tion of  oar  former  Judgment  in  the  sum  of 
?400. 

Greenwall  also  stated  that,  but  for  tbe  dif- 
ferences between  him  and  Kyle,  he  would 
have  charged  Kyle  $500  a  year  for  bookings 
of  show  companies  for  the  remainder  of  tbe 
lease,  and  appellee  insists  that  this,  also, 
should  be  deducted.  From  Greenwall's  en- 
tire testimony,  it  Is  manifest  .that  he  had 
Kyle  in  his  power  as  to  tbe  Item  mentioned, 
and  dictated  that  part  of  the  contract,  as 
well  as  tbe  consideration  he  was  to  receive. 
He  does  not  say  be  received  less  than  tbe 
value  of  bis  promised  services,  but,  after 
stating  tbe  details,  says  generally  he  would 
have  charged  more.  We  do  not  tbink  bis 
statement  presents  the  Issue  of  a  right  to 
have  5500  a  year  for  four  years  deducted 
from  the  sum  received  for  the  lease. 

It  Is  not  taecessary  to  discuss  the  other 
points  presented  by  the  motion.  They  are 
fully  covered  In  tbe  main  opinion.  The 
judgment  having  been  reformed  In  tbe  re- 
spect mentioned,  the  motion  bs  overruled. 
Overruled. 


THORNBURGH  v.  SCHOOL  DIST.  No.  3. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  27,  1903.) 

SCHOOL  DISTRICTS-BONDS-VAUDITY— RB- 
0ITAL8— BSTOPPBL— BONA  FIDB 
PURCHASBR. 

1.  Recitals  in  school  district  bonds  issued  iu 
violation  of  stntntory  prorisioua  cannot  gire 
rise  to  an  esfoppel  in  favor  of  bona  fide  pnr- 
cliasers  before  maturity. 

2.  Dnder  Const,  art.  10,  i  12,  providing  that 
no  school  district  shall  be  allowed  to  become  in- 
debted to  an  amount  exreoding  the  revenue  for 
the  year,  without  the  assent  of  two-thirds  of  the 
voters  voting  at  an  election  held  for  the  porpose, 
and  limiting  the  indebtedness  which  may  be 
incurred  to  a  sum  not  exceeding  5  per  cent,  of 
the  value  of  tfie  taxable  propct-ty  therein,  one 

T 1.  Bm  Kanldpal  Oorpenithnu,  vol.  M.  Gent.  Die 
H  1V72-19TS. 
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suing  the  school  district  on  bonds  Issued  by  it 
has  the  burden  of  proving  that  the  bond  Issue 
was  authorized  by  two-thirds  ot  the  voters,  and 
that  it  did  not  exceed  the  debt  limit 

3.  Rev.  St.  1879,  i  7032,  as  amended  by  the 
act  of  1881,  directs  that  a  school  district  elec- 
tion for  the  purpose  of  BQthoriEing  the  school 
board  to  borrow  money  shall  be  held  at  an  an- 
nual or  special  meeting  for  the  parpose  after 
15  days'  notice,  and  provides  that  tbe  voting 
riiall  be  by  ballot,  and  that  the  authority  to 
make  the  loan  shall  be  conferred  by  two-thirds 
of  the  votes  cast.  The  records  of  a  school 
board  showed  that  at  a  traard  meeting  a  special 
meeting  of  the  voters  was  called;  that  21  dn.vs 
later  a  voters'  meeting  was  held,  at  which 
proDOsitions  to  sell  the  old  schoolhouse  and  site 
and  erect  a  new  building  were  submitted  and 
carried;  that  8Ubse<ioentiy  the  school  ttoard 
met,  and  "ordered  that  notices  be  posted,  call- 
ing meetiufr  of  the  voters  for  the  purpose  of 
changing  site,  selling  old  house,  making  appro- 
priation of  $3,7S9,  or  one  per  cent,  on  assessed 
valuation,  leaving  proceeds  arising  from  sale  of 
present  house  for  seating  new  house,"  and  that 
afterwards  the  voters  'Assembled,  pursuant  to 
call,  after  due  notice  of  20  days,  •  •  • 
and  considered  propriety  of  the  loan  as  per 
notice";  and  that  the  loan  was  carried  by  a 
vote  of  17  to  2.  Held  not  to  ehow  authcnrlty  in 
the  hoard  to  Issue  bonds. 

4.  Const,  art.  10,  S  12,  prohibiting  any  connty, 
city,  towu,  school  district,  or  other  political 
corporation  from  incurring  any  Indebtedness  ex- 
ceeding 5  per  cent,  of  the  "value  of  the  taxable 
property"  therein,  as  ascertained  by  the  assess- 
ment for  state  and  county  purposes,  forbids  a 
Rchool  district  from  incurring  an  Indebtedness 
exceeding  5  per  cent,  of  tbe  value  of  the  taxa- 
ble property  therein  subject  to  taxation  for 
school  purposes. 

5.  Where  a  school  district  issues  bonds  In  ex- 
cess of  the  debt  limit,  the  court  cannot  reduce 
them  to  an  amount  within  the  debt  limit,  and 

give  Judgment  thereon  for  the  reduced  amount, 
le  bonds  being  wholly  invalid. 
G.  The  fact  that  a  school  district  used  the 
money  obtained  from  the  sale  of  Invalid  bonds 
issnea  by  it  in  the  construction  of  a  school 
bulldiug  did  not  render  the  bonds  enforceable 
at  law. 

Brace,  P.  J.,  and  Marshall,  J.,  dissenting  In 
part. 

Appeal  from  Circuit  Court,  Charlton  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  William  H.  Thomburgh  against 
School  District  No.  3.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

T.  K.  Sklnker,  for  appellant   A.  W.  Hnl- 

Hns,  for  respondent. 

VALLIANT,  J.  This  is  a  ault  upon  nine 
bonds  and  coupons  Issued  by  the  defendant, 
a  school  district  In  Chariton  county.  Tbe 
bonds  bear  date  December  1,  1883,  and  are 
a  part  of  an  Issoe  of  14  bonds,  aggregating 
$3,500,  which  was  made  to  raise  money  to 
build  a  schoolhouse  In  the  district  The  an- 
swer admits  that  the  bonds  were  issued  by 
the  persons  at  tbe  time  holding  the  position 
of  directors  for  the  school  district,  but  avers 
that  tbey  acted  witliout  authority  and  in 
violation  of  law,  for  the  reasons  that  no  elec- 
tion was  held  as  required  by  law,  no  no- 
tice of  such  election  was  given,  no  order 
was  made  by  tbe  board  of  directors,  or  en- 
tered on  the  record  of  the  board,  authoriz- 
ing the  issue  of  tbe  bonds,  or  providing  for 
the  borrowing  of  money  to  build  a  school- 
Digitized  by  Google 


S2  75  SOUTmVKSTERN  RKPORTER.  (Mo. 


bouse;  that  tlie  aggregate  amount  of  tbe 
bond!  issued  exceeded  5  per  centuni  of  tbe 
value  of  taxable  property  in  tbe  district, 
aa  sbowu  bj  tbe  assesBixieiit  next  before 
tbe  last  assessment  for  state  and  county 
purposes— and  for  those  reasons  tbe  bonds 
were  Invalid.  The  reply  traTersed  the  af- 
flnuatlve  Btatemeats  in  tbe  answer,  and 
averred  that  tbe  bonds  yrexo  sold  by  tbe  dia- 
trlct  for  ^,500;  that  tbe  district  received 
tbe  money,  and  with  it  built  a  schoolbouse, 
which  has  been  used  as  such  since  1883,  aud 
ia  Btill  90  used  by  the  district 

Upon  the  trial  the  plaintiff  intiodnced  In 
evidence  tbe  nine  bonds  and  the  coupons 
Kued  on.  Tbe  following  is  a  copy  of  ona 
of  tbe  bonds.  AH  the  rest  are  Uke  It: 
"Know  all  men  by  these  presents,  that  In 
pursuance  of  section  No.  2,  of  an  act  ap- 
proved Marcb  21,  1881,  amendatory  of  sec- 
tion No.  7032  of  article  1,  chapter  ISO,  of  tbe 
Revised  Statutes  of  Missouri,  1879,  axid  by 
virtue  of  an  election  betd  at  tbe  school- 
bouse  on  August  28th,  18Sa,  in  District  No. 
8,  townahtp  56,  range  21,  Oharlton  county, 
Missauri,  whether  a  loan  of  $3,500  shoiUd  be 
made  for  tbe  erection  of  a  schoolbouse  in 
said  district,  which  proposition  was  eobmlt- 
ted  to  the  legal  voters  thereof  on  said  day, 
after  twenty  days'  notice  of  said.  etecUon  had 
been  given,  as  provided  by  law;  and  where- 
as, at  said  election,  seventeen  ballots  were 
cast  and  canvassed  In  favor  of  tbe  loan,  and 
two  ballots  were  cast  and  canvassed  against 
the  loan:  Now,  therefore.  In  compUance 
with  an  order  made  and  entered  on  record 
by  tbe  board  of  school  directors  of  said  dis- 
trict on  the  SOtb  day  of  August,  18S3,  tbe 
said  District  No.  3,  township  CG,  range  21, 
of  Charlton  county,  Missouri,  acknowledges 
Itsolf  Indebted,  and  for  value  received,  prom- 
ises, QftecD  years  after  date,  to  pay  the 
bearer  two  hundred  and  fifty  dollars,  with 
Interest  thereon  at  eight  per  cent.,  payable 
annually  at  tbe  Chariton  County  Exchange 
Bank  In  Brunswick,  Missouri,  upon  the  prea- 
entatlon  of  the  proper  coupons  hereto  attach- 
ed, at  said  bank.  This  bond  is  payable  at 
any  time  after  the  expiration  of  two  years, 
at  the  option  of  said  district,  and  after  ma- 
turity bears  ten  per  cent.  Interest.  In  tes- 
timony whereof,  the  said  school  district  has 
executed  this  bond  at  a  session  of  the  board 
of  directors  thereof,  by  tbe  said  board  sign- 
ing their  names  hereto  as  directors  of  said 
district:  and  by  tbe  signing  of  the  name  of 
said  district  by  said  board  and  clerk.  [Sign- 
ed] District  3,  Township  56,  Range  21.  By 
F.  R.  Stanley,  S.  P.  Dillon.  H.  Suits,  Di- 
rectors. Attest:  Hiram  Suits,  Clerk.  De- 
comber  10th,  1883."  The  plnlntifC's  evidence 
tended  further  to  prove  that  be  purchased 
the  bonds  and  coupons  before  their  maturi- 
ty, paying  for  the  same  a  premium  over 
their  face  value;  that  In  doing  so  he  relied 
on  tbe  recitals  on  the  face  of  the  bonds,  the 
ctftlflcate  of  registration  by  tbe  State  Au- 
dltw  Indorsed  thereon,  and  tbe  asanrance  by 


the  person  from  whom  he  bought  them  that 
all  the  matured  Interest  to  date  had  been 
paid;  that  he  made  no  examination  of  rec- 
ords to  ascertain  if  tbe  recitals  contained 
in  the  bonds  and  in  the  certificate  of  regis- 
tration were  true.  A  witness  for  plaintiff 
testified:  That  be  was  one  of  the  clerks  of 
the  election  at  which  It  Is  claimed  the  bonds 
were  authorized  by  tbe  vote  of  the  people. 
That  the  election  was  held  In  the  district 
on  August  28,  1883.  He  saw  several  writ- 
ten notices  posted  In  different  places  In  the 
district,  and  ttie  election  was  held  pursuant 
to  the  notices.  After  that,  at  the  request  of 
the  directors,  witness  procured  tbe  print- 
ing of  tbe  bonds,  and  witnessed  their  execu- 
tion by  the  directors.  Another  witness  for 
plaintiff  testified:  That  his  firm  built  tbe 
schoolbouse  In  1883-84.  They  were  employ- 
ed by  the  directors  to  do  so,  and  were  paid 
out  of  money  deposited  to  bank  tor  that  pur- 
pose. That  there  were  about  ISO  voters  in 
■the  school  district 

Plaintiff's  record  evidence  waa  as  follows: 
Proceedings  of  the  meeting  of  the  school 
board  August  2,  1883,  showing  that  plans 
for  a  schoolbouse  were  submitted  and  adopt- 
ed: "Ordered  that  notices  be  posted,  call- 
ing meeting  of  voters  for  the  purpose  of 
changing  site,  selling  old  house,  making  ap- 
propriation of  ?3,T89,  or  one  per  cent  on 
assessed  valuation,  leaving  proceeds  arising 
from  sale  of  present  house  for  seating  new 
house."  Proceedings  of  special  meeting  Au- 
gust 28,  1883:  "The  quattfled  voters  of  dis- 
trict No.  .3,  township  56,  range  21,  assem- 
bled pursuant  to  call,  after  due  notice  of 
twenty  days.  Organized  by  appointing  TV. 
A.  Bennett  and  J.  P.  Moore  as  Judges,  and 
John  Gould  as  clerk.  Submitted  aud  con- 
sidered propriety  of  the  loan,  as  per  notice. 
Proceeded  to  ballot,  with  the  following  re- 
sults; For  tbe  loan,  17;  against,  2."  Pro- 
ceedings of  meeting  November  7,  1883.  relat- 
ed to  the  .purchase  of  a  lot  "all  to  be  paid 
for  out  of  the  proceeds  arising  from  the  ap- 
propriation for  erecting  house  and  purchas- 
ing site."  Certain  entries  in  the  record  book, 
showing  the  Issuance  February  5,  1885,  of  a 
warrant  for  $2S2.3o  to  pay  interest  on 
bonds;  a  payment  of  $08,  as  balance  of 
bond  No.  1;  a  payment  of  $o26.9G  January 
23,  1SS7,  on  bond  and  Interest;  and  a  memo- 
randum Indicating  a  loan  from  the  Ex- 
change Bank  at  Brunswick  on  bonds 
amounting  to  $3,500. 

Defendant  Introduced  In  evidence  the  pro- 
ceedings of  the  meeting  of  the- school  board 
July  7,  1SS3.  at  which  it  was  "OTdered  that 
special  notice  of  meeting  be  posted  accord- 
ing to  law,  calling  the  voters  together  for 
tbe  purpose  of  erecting  new  schoolbouse, 
selling  old  site,  purchasing  new  site."  Then 
of  the  meeting  of  July  28th:  •'Voters  of  res- 
trict No.  3,  township  56,  range  21,  met  pur- 
suant to  call-;  notice  having  been  posted  ac- 
cording to  law.  Submitted  a  proposition  to 
■ell  old  schoolbouse  and  site.  Carried.  Sub- 
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mltted  propoelHon  to  eicct  sew  schoolbouae. 
Carried."  A  paper  purporting  to  be  a  notice 
of  an  election  to  be  held  on  Ai^UBt  20,  iaS3. 
on  tbe  propoidtitm  to  negotiate  a  loan  of  $3,< 
500  to  bnlld  a  schoolbonse.  In  tbe  bandwrlt- 
Ing  of  tbe  clerk  of  tbe  scbool  board,  and 
fooiid  ftstened  In  tbe  book  In  which  tbe  pr»- 
cmllnga  of  the  board  were  recoarded,  was 
read  In  evidence  over  the  objection  of  the' 
plaintiff.  Defendant's  teetliaonT  tended  to 
show  ttat  the  valae  of  the  taxable  pn^>ert7 
In  the  district,  as  shown  by  the  aflBeBsmesit 
for  1881,  was  956.200,  whkA  Inchided  raU- 
road  property  to  the  valne  of  ^,SS0.  Tbe 
asseesment  for  1682  showed  taxable  pro|ieiv 
ty  to  tbe  Talne  of  $74^,  of  which  $27^ 
was  tbe  valne  of  railroad  property,  and  99r 
180  merchants'  stocks.  Tbe  assesuQrat  for 
1883  was  966,243,  of  wUcfa  932,421  was  rail- 
road property,  and  913,248  merchantB' 
stocks. 

Tbe  plaintiff  askod  tantmctloiis  on  the 
Qieory  that  if  be  purchased  tbe  bonds  be- 
fore matnilty,  without  knowledge  or  lu- 
formation  of  any  liregnlarlty  or  Ulegalfty 
In  tbefr  Isane,  he  bad  a  right  to  assume  that 
tbey  were  issued  In  campHanee  with  law, 
and  was  not  bound  to  examine  the  records 
of  tlie  sdioo]  beard  to  ascertain  If  the  law 
bad  been  compiled  with;  that  defendant 
coald  Dot  defeat  the  snlt  by  showing  that 
the  election  was  betd  on  a  dttferent  daor 
from  that  specl&ed  In  tbe  nottoe  at  eleetkta, 
or  showing  that  there  was  no  order  of 
the  board  or  record  dlreoting  tbe  Issnanee 
of  tbe  bonds;  also  that  if  plalatlff  was  tbe 
purchaser  before  maturity,  without  nottoe, 
as  above  mentioned,  and  If  tbe  men  who  sign- 
ed tbe  bonds  were  directors  of  tbe  scbool 
district,  and  tbe  bonds  were  iKued  for  tbe 
purpose  of  building  a  schoolhouse,  the  flad- 
fng  should  be  for  the  plalntlfl  for  the  fall 
amount  of  tbe  bonds  and  coupons,  untess  tbe 
Issue  was  In  excess  of  5  per  cent,  of  the  tax- 
able value  of  tbe  property  In  the  district, 
as  shown  by  t)ie  assessment  for  1882,  Includ- 
ing railroad  property  and  merchants*  stocks, 
in  which  event  the  recovery  should  be  scaled 
down  by  appropriating  tbe  excess  among  tbe 
14  bonds  issued,  and  plaintiff  was  entitled 
to  recover  on  his  0  bonds  and  coupons  after 
tbe  amount  thereof  should  be  so  scaled  down. 
Tbe  court  refused  those  Instructions.  De- 
fendant asked  InetructlonB  to  the  effect  that 
If  the  election  was  held  on  the  28th,  while 
the  notice  called  for  an  election  on  tbe 
20th,  of  August,  no  authority  was  conferred 
thereby  on  the  board  to  Issue  the  bonds;  that 
If  9S,B09,  the  amount  of  the  whole  Issue, 
was  In  excess  of  5  per  cent,  of  the  value  of 
tbe  taxable  property  In  tbe  district,  as  shown 
the  assessment  next  before  the  last  as- 
sessment for  state  and  county  purposes  previ- 
ous to  the  Incurring,  of  the  Indebtedness,  then 
the  bonds  were  Invalid,  and  plainttfT  could 
not  recover;  and  tbat.  In  maktug  the  esti- 
mate, neither  railroad  property  nor  mer- 
chants stocks  wiis  to  be  included.   The  court 


gave  titose  iQStxuetlonfl.  and  save  also  a  per- 
^ptory  instruction  to  the  effect  that  tbe 
plaintiff,  under  tbe  evidence,  was  not  enti- 
tled to  recover.  To  the  ruling  of  the  vumi 
tn  re/uBiBg  and  giving  Instructions,  plalnttflT 
duly  excepted.  Tbate  were  a  flndlng  and 
judgment  for  the  defendant,  from  whl^ 
plaintiff  has  prosecuted  this  a.ppe»l. 

1.  Appellant's  chief  reUaoce  upon  Ua 
proposition  that  since  he  Is  a  puzchaser  for 
ratoe,  without  notice,  befwe  maturity,  tbe 
defendftut  Is  estopped  by  the  recitals  in  tlie 
bonds  to  deny  that  tbe  requlrenaents  of  tbe 
law  were  complied  with  In  theh:  Issuance^ 
Appellant  Is  not  without  anthorltleB  in  oUmp 
Jurisdictions  to  support  his  pr(4K>eitlon,  bat 
that  Is  not  tbe  law  of  this  stale.  In  Mlssonii 
all  oorporatians  of  this  kind  are  limited  in 
tlwlr  powers,  having  only  sucdi  as  adre  mhi- 
ferred  by  law,  and  any  one  dealing  with 
such  a  corporation  is  charged  with  knowledse 
of  Its  limited  authority.  In  case  the  exM- 
ence  of  facts  necessary  to  the  validity  of  an 
act  of  such  corporation  Is  required  by  law 
to  be  made  a  matter  of  public  record,  one 
camiot  claim  to  have  been  misled  to  his  dls- 
advantage  by  true  ting  to  false  recitals.  If 
he  has  ncv'ccted  to  examine  the  public  ree- 
ords,  wbicli  would  have  shown  him  tbe 
truth.  What  is  here  said  Is  In  reference  to 
essential  facts,  not  mere  Irregularities  In 
prooedure.  In  Qirpentor  v.  Loiheop,  51  Mo. 
468,  this  sobject  was  dlsenwed  at  length, 
and  tbe  previous  decisions  of  this  court  on 
the  point  were  revlemd,  by  Vorles,  J.,  who 
delivered  tbe  opinion  of  the  court,  and  thus 
stated  tbe  cmielnstonB:  "I  think,  tn  all  caaoA 
where  tbe  bond  or  other  instrument  purports 
to  have  been  Issued  by  delegated  power,  it 
devolves  on  the  plaintiff  to  show  that  tbe 
power  has  been  conferred,  before  be  can  re- 
cover. •  •  •  The  plaintiff  seems  to  have" 
relied  upon  the  recitals  made  In  the  bonds, 
and  upon  the  record  of  the  mrder  for  the 
printing  of  the  bonds  made  by  tbe  trustees 
of  the  town.  I  have  already  stated  that  I 
do  not  think  that  these  recitals  are  sufficient 
evidence  to  Mnd  the  defendant,  or  to  show 
that  tbe  power  existed  In  tbe  trustees  to  ex- 
ecute the  bonds."  In  Catron  v.  Lafayette 
Co.,  106  Mo.  659.  loc.  Cit.  6«7,  17  S.  W.  578, 
the  court,  per  Brace,  J.,  referring  to  tbe 
holder  of  such  a  bond,  said:  "He  must,  at 
bis  peril,  ascertain  that  tbe  county  court  bas- 
power  to  issue  tbe  security  for  such  purpose, 
and  then  he  has  tbe  right  to  trust  to  the 
decision  of  the  proper  authorities  when  tbe 
bonds  were  issued  as  to  tbe  regularity  off 
the  proceedings."  That  Is  as  far  as  tr>t* 
court  has  ever  authorized  one  to  trust  the- 
recitals  lo  bonds  of  tbia  character.  lu  I-Ir^rtl 
V.  School  District,  45  Mo.  App.  600,  our  Kott- 
sas  City  Court  of  .\ppcal8,  per  Smith,  P. 
after  reviewing  tbe  decisions  of  this  court,, 
said:  "It  Is  thus  seen  that  tbe  rule  whieft. 
now  obtains  in  this  state  is  that  the  recitals 
in  a  bond  of  the  class  to  which  that  sued  sol 
belongs  are  neither  prima  facie  nor  csb- 
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elusive  evidence  of  tbe  required  authority 
to  Issue  the  same.  These  recitals  in ,  the 
bond,  of  tfaemselTM,  prove  nothing.  The 
bond,  It  seems,  would  be  Just  as  valid  without 
them.  They  do  not  dispense  with  the  neces- 
Blt7  of  proving  what  they  recite*  when  an 
action  Is  brought  on  the  bond."  That  Is  a 
con'ect  conclusion  from  the  adjudications 
in  this  state.  What  the  law  requires  to  be 
done.  In  ordo.*  to  confer  authority  on  the 
board  of  directors  for  the  school  district  to 
issue  bonds,  must.  In  order  to  make  out  the 
plaintlfT's  case,  be  shown  to  have  been  done, 
by  evidence  otlier  than  recitals  on  the  face 
of  the  bonds;  and,  if  the  law  requires  a 
record  ot  the  facts  to  be  kept,  the  record  la 
the  best  evidence  of  the  facts,  and  primarily 
none  other  is  admissible.  The  Snpr^e  Court 
of  the  United  States  draws  a  distinction, 
which  we  do  not  draw,  between  require- 
ments prescribed  by  statute  and  those  pre- 
scribed by  the  Conslttution.  In  Hedges  v. 
Dixon  Cktunty,  150  n.  S.  182,  14  Sup.  Gt 
71,  37  L.  Bd.  1044,  the  court,  per  Mr.  Jus- 
tice Jackson,  at  page  187,  100  U.  S.,  and 
page  73,  14  Sup.  Ct.  87  U  Bd.  1044.  said: 
"Again,  the  C:onstitutlon  of  the  state  having 
prescribed  the  amount  which  the  county 
might  donate  to  a  railroad  company,  that 
provision  operated  as  an  abs(dute  limitation 
upon  tbe  power  of  the  county  to  exceed  that 
amount;  and  It  Is  well  settled  that  no  recit- 
als In  the  bonds,  or  IndOTsed  thaeon,  could 
estop  the  county  from  setting  up  their  In- 
vntldlty,  based  upon  a  want  of  constitational 
authority  to  Issue  the  same.  Recitals  In 
bonds  issued  under  legislative  authority  may 
estop  the  municipality  from  disputing  their 
authority  as  against  a  bona  fide  holder  for 
value,  but,  when  the  municipal  brads  ore 
Issued  In  violation  of  a  constitutional  provi- 
sion, no  such  estoppel  can  arise  by  reason 
of  any  recitals  contained  In  the  bonds." 
Therefore,  even  under  the  decisions  of  the 
Supreme  Ooiirt  of  the  United  States  to  which 
we  are  referred  by  appellant,  the  recitals 
In  these  bonds  are  not  evidence,  because 
the  limitation  on  the  power  of  tbe  board  of 
directors  to  Issue  them  is  placed  by  the 
CouRtttutlon  of  tlie  state.  In  our  Jud^i^ment, 
a  false  recital  In  a  bond  can  no  more  destroy 
tbe  force  of  a  positive  requirement  of  a  pub- 
lic statute,  than  It  can  of  a  requirement  of 
the  Constitution.  The  court  did  not  err  in 
refusing  the  Instructions  asked  by  plaintiff, 
based  on  his  theory  as  to  the  effect  of  tbe 
recitals  in  the  bond. 

2.  Section  12,  art  10,  of  our  Constitution, 
ordains:  "No  county,  city,  town,  township, 
school  district  or  other  political  corporation 
or  subdivision  of  tbe  state,  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  piurpose  to  an  amount  exceeding  in  any 
year  the  Income  and  revenue  provided  for 
such  year,  without  the  assent  of  two-thlrda 
of  the  voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose;  nor  in  cases  re- 
QUbing  such  assent  shall  any  Indebtedness 


be  allowed  to  be  Incurred  to  an  amount  In- 
cluding existing  indebtedness,  in  tlie  aggre- 
gate exceeding  five  per  cratum  on  the  value 
of  the  taxable  property  jtherein,  to  be  ascer^ 
tained  by  the  assessment  next  before  the 
lut  assessment  for  state  and  county  pur- 
p«es,  previous  to  the  Incurring  of  such  in- 
debtednesa."  .Under  this  clause  at  the  Con- 
stttotion,  the  board  of  directors  had  no  au- 
thority to  incur  indebtedness  to  any  amount 
exceeding  the  revenue  for  the  year,  without 
the  assent  of  two-thirds  of  the  voters  in  the 
district,  and  even  with  auch  asarait  the  board 
.was  forbidden  to  incur  Indebtedness  to  ex- 
ceed In  amount  6  per  cent  of  the  value  of  the 
taxable  property  in  the  district  The  burden 
was  thereftne  on  the  plaintiff  to  show  that 
this  bofid  issue  was  authorized  by  two-tlilrds 
of  the  voters,  and  that  it  did  not  ^ceed  5 
per  cent  of  the  value  of  the  taxable  prop- 
erty in  the  district  The  Constitution  did 
not  declare  how  the  will  of  the  voters  in  the 
district  was  to  be  expressed.  That  matter 
was  therefore  left  to  the  General  Assembly 
to  dtarect  by  statute.  Section  7032,  Bev.  St 

1878,  amended  by  the  act  of  18SI,  which  was 
the  law  when  these  bonds  wore  issued,  con- 
ferred on  the  school  board,  within  the  con- 
Btitutlonal  limit  authorl^  to  borrow  money 
to  build  schoolhouses,  and  directed  how  the 
will  of  the  voters  in  the  district  on  that  sub- 
ject should  be  e^reesed.  The  statote  di- 
rected that  an  election  should  be  held*  at  an 
annual  or  special  meeting  for  that  purpose, 
aft»  IB  days'  notice  had  been  ^ven  by 
written  or  printed  notices  posted  In  the  dis- 
trict; that  the  voting  should  be  by  ballot;  and 
that  tbe  authority  to  make  the  loan  should 
be  conferred  if  two-thirds  of  the  voters  so 
expressed.  The  authority  to  borrow  the  mon- 
ey and  issue  the  bonds  was  devolved  <m  the 
board  of  directors,  but  before  they  could 
exerdse  the  authority,  they  would  have  to  or- 
der an  election  to  ascertain  the  will  of  the 
voters.  The  board  of  directors  was  the  or- 
ganlEatlon  through  which  the  whole  ma- 
chinery of  the  hiw  was  to  operate.  The 
board  was  required  by  law  to  ke^  a  record 
of  its  proceedings.    Section  7042,  Bev.  8t 

1879.  That  was  a  public  record,  and  to  it 
we  must  primarily  look,  to  ascertain  what  ■ 
action  the  board  of  school  dhrectors  toOk  in 
this  matter.  Referring  first  to  the  parte  of 
the  record  introduced  in  evidence  by  the  de- 
fendant because  they  are  prior  In  date  to 
those  introduced  1^  plaintiff,  we  aee  that  at 
the  board  meeting  of  July  7th  a  special  meet- 
ing of  the  voters  of  the  district  was  called, 
and  that  in  accordance  therewith  a  meeting 
was  held  on  July  28tb,  at  whldi  a  proposi- 
tion to  sell  the  old  scliooihouse  and  site,  and 
build  a  new  scboolhouse,  was  submitted  and 
carried.  But  these  bonds  do  not  purport  to 
have  been  issued  pursuant  to  authority  de- 
rived from  tliat  meeting,  or  at  that  election, 
if  there  was  an  election  then.  Those  were 
the  proceedings,  doubtless,  to  which  one  of 
plaintiff's  wltoesses  (Mr.  Klnley)  referred  to 
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when  he  said  that  be  advised  Ms  client  not 
to  Inreat  In  the  bonds,  because  the  vote  was 
not  taken  in  the  manner  prescribed  by  tlie 
statute.  The  bonds  iu  suit  purport  to  have 
been  Issned  under  proceediufs  Instituted  sub- 
sequent to  those  above  referred  to,  and  evi- 
denced by  the  parts  of  the  record  introduced 
in  evidence  by  the  plaintiff  as  of  dates  Au* 
gust  2d  and  August  2Sth.  Xow  let  us  see  If 
there  la  anythiiv  In  tiie  proceedings  of  the 
board  under  those  dates  to  constitute  a 
foundation  for  the  action  of  the  directors  in 
issuing  the  bonds.  The  only  thing  In  the 
record  of  August  2d  bearing  on  the  subject 
Is:  "Ordered  that  notices  be  posted,  calling 
meeting  of  voters  for  the  purpose  of  chan- 
ging site,  selling  old  house,  making  appro- 
priation of  $3,788,  or  one  per  cent  on  as- 
sessed valuation,  leaving  proceeds  arising 
from  sale  of  present  house  for  seating  new 
house."  That  Is  all  there  Is  In  this  record  to 
support  the  claim  that  this  board  ordered  a 
mpeUng  of  the  voters  to  be  held  on  August 
2Sth  to  consider  the  proposition  to  authorize 
the  board  to  borrow  93,500  to  buUd  a  school- 
bouse,  and  issue  bonds  to  secure  the  payment 
thereof.  The  ordra*  of  the  board  does  not 
name  a  date  on  which  the  meeting  of  the 
voters  Is  to  be  held,  and  it  makes  no  r^er- 
euce  to  borrowing  money.  It  refers  to  mak- 
log  an  appropriation,  but  fw  what  purpose 
is  not  stated.  The  statute  imposes  on  the 
derk  the  manual  labor  of  signing  and  post- 
ing tbtt  notices,  but  it  does  not  clothe  him 
with  authority  to  order  a  meeting  of  the 
voters,  or  to  designate  the  day  on  which  an 
dectlon  shall  be  held.  The  board  alone  luid 
authority  to  do  that,  but  In  this  Instance 
omitted  to  do  It  The  record  of  August  28th 
says  tlut  the  qnallfled  voters  "assembled 
pursuant  to  call  after  due  notice  of  twenty 
iBys.  Organized  by  appointing  W.  A.  Ben- 
nett and  J.  P.  Moore  as  Judges,  and  John 
Gtonid  as  clerk.  Submitted  and  considered 
proinlety  of  tlie  loan  as  per  notice.  Pro- 
ceeded to  ballot,  with  the  following  results: 
For  the  loan,  17;  against,  2."  Plaintiff 
draws  the  conclusion  firom  that  record  that 
a  notice  was  posted,  calling  a  meeting  on 
that  day,  and  qwdfylng  that  the  meeting 
was  for  the  purpose  of  considering  the  avb- 
ject  of  a  loan.  But  if  such  notice  was  given, 
it  was  not  In  pursuance  of  any  avAer  at  the 
board  of  directors.  Besides,  whilst  the  rec- 
ord ot  August  2Sth  says  that  the  "propriety 
of  the  loan  as  per  notice"  was  considered, 
it  does  not  say  what  loan  the  notice  desig- 
nated. Therefore  we  cannot,  from  the  rec- 
ord, learn  what  loan  was  considered.  Those 
are  the  only  record  entries  of  the  board's 
proceedings  bearing  on  the  subject  prior  to 
the  issuance  of  the  bonds,  and  they  fall 
short  of  sbovrlng  any  authority  In  the  di- 
rectors to  make  the  issue. 

3.  The  Constitution,  as  we  have  seen,  ex- 
presdy  fortiids  the  board  of  directns  to  in- 
cur indebtedness  in  excess  of  !i  per  cent  of 
the  value  of  the  taxable  property  In  the  dis- 


trict, "to  be  ascertained  by  ttm  assessment 
next  before  the  last  assessment  for  state  and 
county  purposes,  jwevlous  to  the  Incurring  of 
such  Indebtedness."  The  learned  counsel  In 
this  case  are  not  agreed  as  to  which  assess- 
ment we  must  refer  for  the  purpose  of  de- 
termining whether  this  Indebtedness  exceed- 
ed the  limit  prescribed  by  the  .Constitution. 
Counsel  for  appellant  are  ot  the  opinion  that 
it  Is  the  assessment  of  18S2,  while  counsel 
for  respondent  thhik  It  Is  that  of  1881.  If 
we  should  concede  to  appellant  tliat  the  as- 
sessment of  18^  is  the  standard.  It  would 
still  leave  the  bond  issue  in  excess  of  the 
prescribed  limit  Acewding  to  the  assess- 
ment of  1882,  the  value  of  the  taxable  prop- 
erty In  the  school  district  was  $74,839;  but 
Included  In  that  estimate  is  the  sum  of  $27,- 
292,  as  the  value  of  railroad  property,  and 
•99|180,  as  the  value  of  merchants*  stocks.  If 
we  deduct  either  of  those  Items,  it  will  leave 
the  assessment  less  than  |70,000,  and  there- 
fore $3,500  wonld  be  In  excess  of  the  5  per 
cent,  limit  It  has  been  decided  by  this  court 
that  at  the  date  these  bonds  were  Issued, 
railroad  prt^erty  ms  not  taxable  for  the  pur- 
pose of  raising  money  with  which  to  pay 
for  a  Bchoolhonse  ^tate  ex  rel,  v.  Wabash 
Ry.,  83  Mo.  306),  and  counsel  fOr  ai^ilant 
concede  that  to  be  the  law.  But  the  learned 
counsel  argue  that,  whilst  railroad  property 
was  not  taxable  for  this  purpose,  It  wns 
nevertheless  to  be  taken  Into  account  In  esti- 
mating the  extent  to  which  the  board  might 
go  In  incurring  indebtedness  for  this  purpose, 
because,  by  the  terms  of  the  Constitution, 
the  assessment  named  as  the  basis  of  the 
calculation  is  "the  assessment  next  before  the 
last  assessment  fOr  stete  and  county  pur- 
poses." The  clause  of  the  Constitution  un- 
der dlscusdon  Is  not  aimed  at  school  dis- 
tricts alone,  but  Its  language  is:  "Xo  count}-, 
city,  town,  township,  school  district  or  other 
political  ctwporatlou  w  subdivision  of  the 
stete  shall  be  allowed  to  become  Indebted," 
etc.  No  distinction  Is  made  between  any  of 
these  political  corpcuntlons  named,  In  respect 
of  the  subject.  The  same  ratio  between  the 
value  of  the  texable  ]^perty  and  the  tex 
to  be  levied  is  prescribed  for  all  alike,  In  one 
group.  If  we  should  give  to  the  words  "as- 
sessment for  state  and  county  purposes,"  In 
this  chtuse,  the  meaning  that  appellant's 
counsel  think  they  should  have,  then  we 
should  have  a  school  district  empowered  to 
become  Indebted  to  a  greater  d^ree  then  5 
per  cent  of  the  property  liable  to  be  taxed 
for  its  payment,  while  a  county,  city,  town, 
or  township  had  no  such  power.  The  plain 
purpose  of  the  Constitution  is  to  forbid  the 
Incurring  of  a  public  debt  beyond  a  certein 
per  centum  of  the  value  of  the  property  tex- 
able for  ite  payment  Tliat  purpose  must 
not  be  lost  sight  of  In  interpreting  any  doubt- 
ful words  In  the  clause.  The  language  is 
not  that  the  corporation  shall  not  Incur  in- 
debtedness CTceedlng  6  per  centum  of  the 
value  ot  property  within  Its  territorial  llmlte 
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mbject  to  taxation  for  state  and  county  pur- 
poses, but  It  iB  ttiat  It  ^all  not  Incur  Eueb 
indebtednesB  "exceeding  flve  per  centum  on 
*be  ralue  of  the  taxable  property  therein." 
Tbea  It  apeclfles  the  soorce  from  which  In- 
formation as  to  that  value  Is  to  be  obtained; 
that  Is,  the  official  asseEBment  for  state  and 
county  purposes.  Tf  Hie  clause  under  dis- 
CTsslon  had  simply  forbidden  the  school  dis- 
trict to  Incur  Indebtedness  "exceeding  Ave 
per  centum  on  the  value  of  thes  taxable  prop* 
«ty  therein,"  without  further  demonstration, 
tt  would  have  left  open  the  question  of  how 
tbat  value  was  to  be  ascertained,  and  In 
Chat  event  the  board  of  directors  could  have 
«rdered  an  assessment  for  that  pnrpose.  But 
the  lawmakers  were  unwilling  to  leave  It  In 
fliat  condition,  and  therefore  they  pointed  out 
the  standard  by  which  the  valuation  was  to 
be  ascertained,  to  wit,  the  official  assessment 
Cor  state  and  county  taxation.  The  words 
■"for  state  and  county  purposes,"  In  that 
<rla«8e,  are  merely  descriptive  of  the  official 
document  to  which  reference  Is  made.  At 
the  date  of  the  Issuance  of  the  bonds  In  qnes- 
tlon,  the  case  of  State  ex  rel.  v.  Wabash 
Hj.,  above  cited,  had  not  been  decided;  and 
:the  school  directors  donbtless  assumed  that 
irallroad  property  In  the  district  was  taxable 
tor  the  purpose  of  paying  the  bonds,  and 
tiiey  acted  on  that  assumption;  bnt  It  was  a 
-mistake,  and  that  mistake  was  fatal  to  the 
Imnds.  It  has  also  been  decided  tbat  the 
■value  of  merchants'  stocks  was  not  to  be 
teken  into  account  In  estimating  the  taxable 
value  of  property  In  the  county.  State  ex 
«!.  V.  K.  C.  &  O.  Ry.,  116  Mo.  15,  22  S.  W. 
^1.  Yet  merchants'  stocks  were  Included  In 
the  estimate  on  which  the  directors  relied 
when  they  Issued  those  bonds.  Deducting,  as 
me  must,  from  174,889  (the  assessment  of 
1882),  the  railroad  property.  $27,292,  and  the 
merchants'  stocks.  (9.180,  only  the  sum  ot 
:9Sa,4I7  remains  as  the  basis  on  which  the 
tioaTd  of  directors,  if  they  had  been  so  au- 
thorized by  the  assent  of  the  voters,  couid 
tUTe  predicated  a  bond  issue,  5  per  cent,  on 
-which  basis  would  have  been  $1,920.85.  For 
this  reason,  even  if  the  assent  of  the  voters 
liad  been  obtained,  the  iBsne  of  bonds  to  tbe 
Amotmt  of  $3,500  was  In  violation  of  the 
clause  of  the  Constitution  above  quoted,  and 
the  bonds  were  invalid. 

4.  It  Is  contended,  however,  that.  In  case 
llie  amount  of  the  bonds  Is  found  to  be  in 
«xccs8  of  the  constitatlonai  limit,  the  court 
«houId  scale  them  down  to  the  amount  that 
was  lawful,  and  give  plaintiff  Judgment  for 
Ills  proportion  of  the  reduced  amount.  Tbat 
■coarse  would  be  equivalent  to  the  making  of 
4  new  contract  for  the  parties— not  only  a 
contract  which  the  parties  themselves  did  not 
make,  but  one  which  we  have  no  means  of 
knowing  they  would  hare  made.  The  voters 
of  the  district,  who  were  to  be  flrst  consult- 
ed, niisht  be  very  willing  to  build  a  new 
whoolliouse  <^  a  style  to  cost  $3,500,  but  un- 
filing to  build  one  of  a  style  to  cost  only 


$1,900.  We  can  gather  from  the  meager  rec- 
ord of  the  school  board  In  evidetve  that  the 
proposttlon  involved  the  selling  of  an  old 
school  house  and  the  building  of  a  new  one. 
How  can  we  assume  In  such  case  that  the 
voters  would  not  have  preferred  to  keep 
the  old  schoolhonse,  In  preference  to  build- 
ing such  a  new  one  as  $1,900  would  pay  for? 
But  we  need  not  conjecture  on  snch  a  sub- 
ject The  school  directors  essayed  to  make 
a  contract  that  they  were  expressly  forbid- 
den by  the  Constitution  to  make,  and  It  Is 
therefore  wholly  Invalid.  The  argument  Is 
made  that  the  school  district  got  the  money 
for  these  bonds,  and  used  It  In  the  construc- 
tion of  a  schoolhonse,  which  it  has  ever  since 
used,  and  still  possesses  and  enjoys.  If  this 
were  a  suit  In  equity  to  enibjeet  the  property 
to  the  payment  of  the  money  furnished  to 
purchase  It,  that  argument  would  be  In  place: 
but  this  Is  an  action  at  law,  and  the  plahitUf 
must  stand  or  fall  on  the  qvestlon  of  the 
validity  of  the  contract. 

There  are  some  other  questions  discussed 
in  the  briefs,  but  they  becwue  untmportant, 
in  Ttew  of  the  conclusion  we  hare  reached  on 
the  points  above  considered. 

Tbe  trial  conrt,  on  the  main  questions,  took 
the  correet  view  of  the  case,  and  the  Judg- 
ment Is  afllrmed. 

BRACE.  P.  J.,  and  MARSHALL,  J.,  con- 
cur In  paragraphs  1,  2,  and  4,  and  In  the  re- 
sult, but  dissent  from  paniirapli  S.  ROBIN- 
SON, J.,  absent 


GAHraBT^L  et  nx.  v.  ST.  LOUIS  ft  STTBUB- 

BAN  RY.  CO. 
(Sttpratte  Court  of  MlBsoml,  Dlvisloii  No.  1. 

May  27.  1908.) 

aTftBBT    RAILROAD  —  CROSSING  ACCTDBNT- 
NBiaLIOBNCfi)— DRIVER— CONTRIBUTORY  NBO- 
UQENCE  — DUTY  TO  STOP  —  ORDINAHCGS — 
PROOP-BTVIDBNCa-OOllPBTBNCT— IM8T«OC- 
TIONS. 

1.  In  determining  whether  a  16  ^ear  old  boy, 
killed  by  a  street  car  while  dnviag  over  a 
crossing,  was  guilty  of  contributory  negligence, 
his  condncrt  is  to  be  measnred  by  tbe  standard 
ot  an  ordinarily  prudent  boy  of  bis  age,  and  not 
by  that  of  a  man  of  mature  years. 

2.  Whether  a  IG  year  old  boy,  tilled  by  a 
construction  car  while  attempting  to  drive  across 
a  street  car  track  at  a  street  eroBSing,  was 
Kulky  of  contributory  tkegligence,  held,  onder 
the  evidtfoce,  to  be  a  questiou  for  the  jury. 

Z.  Where  both  parties  to  an  action  against 
a  street  railway  for  negligent  death  tried  the 
case  on  tbe  theory  that  defendant  was  not 
liable  for  a  violation  of  the  ordinances  govem- 
iag  the  running  of  street  cars,  unless  It  was 
showu  that  it  had  agreed  to  be  Imund  by  sucb 
ordinances,  an  ordinenoo  showing  sucb  an  agree- 
ment OD  the  part  of  defendant  was  relevant. 

4.  By  flcceptiug  St.  Louis  OrdiuanL-e  No.  19,- 
393,  granting  to  defendant  a  frauchise  for  a 
branch  on  condition  that  it  complies  with  all 
the  geneial  ordinances  and  charter  provisions 
in  relation  to  street  railroads  then  in  force  or 
thereafter  to  be  enacted,  and  "applicable  to  its 
entire  line  of  railroad,  or  any  part  thereof" 
defendant  agreed  to  be  bound  by  all  the  orai- 
naoces  relating  to  street  raihroai^  not  only  as 
to  the  hrant^h,  but  as  to  its  entire  line,  if  snch 
agreement  was  necessary. 
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6.  Under  the  express  provisioDs  of  Bev.  SL 
1899,  S  3100,  a  volume  of  ordinances  parportins 
to  be  published  b7  authority  of  a  city  is  ad- 
missible as  evidence  of  au  ' ordinance  contained 
tlierein, 

ti.  St.  Ivouis  OrtiiuQDce  No.  15,954,  granting 
to  defendant  a  fi-aiichise  to  construct  a  line 
over  certain  streets  and  alleys,  and  authorizing 
it  to  run  cars  on  that  part  at  a  rate  of  20 
miles  an  boor,  is  not  iu  violation  of  City  Char- 
ter, art.  3,  S  28,  providing  that  no  special  or 
general  ordinance  in  conflict  or  inconsistent 
with  a  prior  ordinance  shall  be  valid  until  snch 
prior  ordiuance.  or  its  conflicting  point,  is  re- 
liealed  by  express  terms,  as  it  does  not  attempt 
to  repeal  the  general  ordinance  limiting  the 
speed  of  street  cars  to  8  miles  an  hoar,  but  only 
makes  an  exception  to  Its  operatkm,  having  it 
in  full  force  as  a  general  rule. 

7.  On  a  mere  showing  that  a  person  bad  for 
20  years  the  common  experience  of  a  city  man 
travelinfr  on  street  cars,  he  was  not  compe- 
tent to  give  an  opinion  as  to  the  speed  of  a  car, 
based  on  the  noise  heard  at  a  distance  of  more 
than  120  feet. 

8.  TVhere  there  was  do  evidence  arallable  to 
plaintiff  in  an  aetion  for  negligent  death  to 
support  the  hypotbeai  that  defendant's  motor- 
man  failed  to  stop  oa  the  first  appearance  of 
danger  to  the  deceased,  it  was  error  to  iustnict 
that,  under  an  ordinance,  defendant's  motor- 
man  was  bound  to  step  on  the  hrst  appearance 
of  diinxer,  and  was  negligent  if  he  failed  to  do 
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9.  Where  the  evidence  was  conflicting  as  to 
whether  defendant's  street  car  had  a  headlight 
at  the  time  of  the  acddeat,  the  court  properly 
refused  to  instruct  the  iury  to  find  in  Its  favor 
if  plaintiff's  intestate  was  drivitie  toward  its 
track  in  a  wagon  wliich  had  no  fight,  and  de- 
fendant's luotorman  could  not,  hy  the  exercise 
of  ordinary  care,  have  discovered  the  horse  and 
wagon  in  time  to  avoid  the  collision  alter  they 
came  within  range  of  the  car. 

10.  Where,  hi  an  action  against  a  street  rail- 
way for  the  death  ot  a  driver  at  a  cronsing, 
there  was  no  conteotion  that  defendant  was  lin- 
itle  notwithstanding  the  ne£ligence  of  the  de- 
ceased, the  court  properly  refused  to  Instruct 
that  defendant  was  entitled  to  a  verdict  If 
tW  car  was  running  at  such  a  rate  of  speed 
that  when  the  danger  to  the  deceased  could 
have  been  discovered  the  motormau  could  aot 
stop  tbe  car  in  time  to  avert  the  accident,  even 
thoogh  it  vaa  running  at  the  highest  tat*  of 
speed  mentioDad  by  tar  witness. 

It.  Whether  a  16  year  old  boy,  killed  at  a 
street  car  crossing,  snonld  have  stopped  to  look 
and  listen  for  a  car  before  driving  onto  the 
track  at  a  crossing  on  a  dark  and  foggy  night, 
hdd  to  be  a  questun  for  the  Jiixy:  the  evidence 
being  conflicting  as  to  whether  uie  car  had  a 
headlight. 

12.  A  requested  InBtmetton-ln  an  action  against 
a  street  railway  for  the  negligent  death  of  a 
driver  at  a  crossing,  that  the  deceased  was 
negligent  If  he  drove  onto  the  track  wlthont 
looking  and  listening  for  a  ear,  and  could  have 
seen  or  lieard  tbe  car,  had  he  done  so,  was  aot 
covered  by  an  instruction  that  be  was  ue^igeat 
if  he  failed  to  use  ordinary  care  In  driving 
across  the  track  or  looking  ont  for  approaching 
cars,  and  tnts  hn^operly  refused. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  Booth,  jud^. 

Action  by'  Thomas  J.  Campbell  and  wife 
agalnBt  the  8t  Loiils  ft  Suburban  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed. 

McKelghan  &  Watte  and  Robt  A.  Holland, 
Jr.,  for  appellant  Clinton  Bowell,  Jos.  H. 
Zambalen,  and  fi.  P.  Spencer,  for  respond- 
enta. 
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VALLIAXT,  J.  This  Is  a  Bult  for  dam- 
ages, under  section  Rev.  SL  1899,  for 
the  death  of  plaintiffs'  minor  son,  which  they 
allege  was  caused  by  the  negligence  of  the 
servants  of  the  defendant  in  running  a  car 
on  its  railway.  Defendant  operates  a  street 
railway  in  St.  I-ouls.  Tlie  accident  occurred 
at  the  point  where  defendant's  tracks  cross 
Wblttier  street.  At  that  point  defendant's 
tracks  run  east  and  west,  and  Wiiittler  sti-eet 
north  and  south.  Plaintiffs*  son,  who  was 
16  years  old,  was  driving  a  grocery  delivery 
wagon,  going  south  on  Whittier  street,  short- 
ly after  H  o'clock  in  the  eveulng,  Noveml>er  3, 
1899,  when,  as  he  was  crossing  defendant's 
south  track,  the  wagon  was  struck  by  a  car 
with  such  violence  that  he  was  thrown  out 
and  instantly  killed.  The  petition  states  that 
at  that  time  there  was  en  ordinance  of  the 
elty  which  required  the  servants  of  defend- 
ant In  charge  of  the  car  to  keep  a  vigilant 
watch  for  vehicles  and  pedestrians  either  on 
the  track  or  moving  towards  it,  and.  on  the 
first  appearance  of  danger  to  such  vehicles  or 
pedestrians,  to  stop  the  car  in  the  shortest 
time  and  space  possible,  and  that  such  cars 
after  sunset  shonld  be  provided  with  signal 
lights,  and  no  car  be  run  at  a  greater  speed 
than  eight  miles  an  hour.  It  then  states  that 
the  servants  of  defendant  so  negligently  man- 
aged the  car  on  this  occasion  as  to  cause  it  to 
strike  the  wagon,  and  throw  the  plaintiffs' 
son  therefrom  and  kill  him.  Then  the  peti- 
tion spcciileB  four  nets,  as  of  negligence, 
which  It  alleges  defendant  committed,  to  wit, 
that  there  was  no  heudllght;  that  the  car 
was  running  20  miles  an  hour;  that  the  men 
In  charge  did  not  keep  a  vigilant  watch,  and 
failed  to  stop  the  car  in  the  shortest  time 
and  EQiace  possible  on  the  first  appearance  of 
danger  to  the  vehicle;  and  that  they  failed 
to  ring  a  bell  on  approaching  the  crossing. 
The  answer  was  a  general  denial,  and  a  plea 
that  the  plaintiffs*  son  was  negligent,  in  thnt 
he  drove  on  defendant's  track  without  hik- 
ing or  listening  for  an  approaching  car,  and 
tiiereby  contributed  to  the  accident  Reply, 
senesal  denial. 

The  testimony  for  plaintiffs  tended  to  prove 
as  follows:  Defendant's  tracks  are  laid  In 
mn.  alley  that  runs  east  and  west  between 
West  Bell  street,  oa  the  north,  and  Morgan 
street  on  the  south.  It  Is  an  unusually  wide 
alley,  being  about  60  feet  In  width;  the  de- 
fendant o^vning  a  right  of  way  20  feet  wide 
through  the  center.  There  are  two  tracks; 
the  north  track  being  need  for  the  west- 
bound cars,  and  the  south  track  for  the  cars 
east  bound.  Wblttier  street  runs  north  and 
south,  IntersectlDg  the  above-named  streets, 
alley,  and  railroad  tracks  at  right  angles. 
This  Is  In  a  residence  district  In  the  western 
portion  of  the  city.  The  next  street  west  of 
WhitHer,  and  parallel  to  It  is  Pendleton;  the 
next  Newstead;  and  the  next  Taylor  ave- 
nue. The  railroad  tracks  are  on  a  straight 
line  uid  level  from  Wbittler  streert  to  Taylor 
Kvwae  and  beyond.  There  Is  a  ro»dw«y  ta 
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the  alley  on  the  north  aide  of  the  tracks,  20 
feet  wide,  and  one  on  the  south  side  23  feet 
wide.  In  the  angle  made  by  the  west  line 
of  Whittier  street  and  the  north  line  of  the 
alley  la  a  two-story  brick  stable.  There  were 
telegraph  poles  along  the  line  of  the  railroad, 
one  of  which  was  Just  west  of  Whittier 
street.  There  was  an  arc  light  at  the  Inter- 
section of  Whittier  and  West  Bell  streets,  but 
no  light  at  the  crossing  of  the  tracks.  The 
night  was  dark  and  fo^y.  Whittier  street 
was  paved  with  vitrified  brick,  which  pave- 
ment extended  down  to  the  railroad  tracks. 
A  wagon  passing  over  the  pavement  made 
considerable  noise.  The  vehicle  in  which 
plaintiffs'  son  was  driving  was  an  ordinary 
gi'ocery  delivery  wagon,  covered  at  top  and 
Bides,  except  that  on  each  side,  by  the  driv- 
er's seat.  It  was  open  for  a  space  of  18  inch- 
es, 80  that  the  driver  could  aee  to  the  right 
and  the  left  as  well  as  to  the  front.  On  this 
occasion  he  came  from  the  north,  driving 
south  on  Whittier  street,  and,  without  stop- 
ping or  slacking  his  pace,  crossed  the  north 
track;  and  Just  as  he  got  on  the  south  track 
the  wagon  was  struck  by  an  east-bound  car, 
and  he  was  thrown  out  and  instantly  killed. 
It  was  not  a  regular  passenger  car,  but  a 
construction  or  repair  car.  It  carried  no 
headlight,  but  there  were  lights  loslde,  and 
an  Incandescent  bulb  In  the  hood  at  the  front 
of  the  car,  with  a  reflection  throwing  the  light 
upward,  designed  to  enable  the  operator  to 
see  the  wire  overhead.  The  plaintiffs'  wit- 
nesses variously  estimated  the  speed  of  the 
car  at  12,  15,  and  20  miles  an  hour.  It  did 
not  slacken  its  speed  until  It  struck  the  wag- 
on, and  It  stopped  about  120  feet  east  of 
Whittier  street.  Four  of  plaintiffs'  witnesses 
heard  the  car  when  it  was  halfway  between 
Pendleton  and  Whittier  streets,  and  recog- 
nized by  the  sound  that  it  was  a  car  ap- 
proaching rapidly.  Only  one  of  these  was  la 
a  position  to  see  In  that  direction,  and  she 
testitied  that  she  saw  the  car  midway  between 
Pendleton  and  Whittier  streets.  This  wit- 
ness was  standing  In  the  alley  on  the  north 
side  of  the  tracks  at  the  back  gate  of  the 
second  house  east  of  Whittier  street,  so  that 
she  waa  about  250  feet  from  the  car  when  she 
first  saw  and  beard  it  Another  one  of  these 
four  witilesses  was  In  the  rear  room  of  the 
same  house,  with  the  windows  closed;  and 
she  heard,  but  did  not  see,  It.  Another  was 
standing  on  the  front  porch  of  house  No. 
420ti  West  Bell  street,  which  is  the  second 
house  west  of  Whittier.  It  was  about  130 
feet  from  where  he  stood  to  the  north  line 
of  the  alley,  the  house  intervening.  He  was 
permitted  to  testify,  over  the  defendant's 
objection,  that.  Judging  from  the  noise  of  the 
car,  It  waa  running  12  to  15  miles  an  hour. 
One  of  plaintifTs'  witnesses,  who  at  the  time 
of  the  accident  was  in  the  employ  of  the  de- 
fendant, and  on  this  car,  testified  that  it  was 
his  duty  to  put  the  headlight  on  the  car.  and 
that  he  did  so.  The  headlight  waa  burning 
wbeo  the  car  left  De  Hodlamont  bat  wlietb- 


er  It  was  burning  when  they  reached  Whitti- 
er street,  he  did  not  know.  This  witness  and 
another  for  plaintiffs  testified  that  the  car. 
running  12  to  20  mlies  an  hour,  could  be 
stopped  In  35  to  50  feet. 

Over  the  objection  of  defendant,  the  plain- 
tiffs read  in  evidence  a  duly  certified  copy 
of  an  ordinance  of  the  city  (No.  19,393,  ap- 
proved June  10,  1808)  authorizing  the  defend- 
ant to  build  and  operate  a  branch  of  Its  road 
through  a  portion  of  Union  avenue  to  For- 
rest Park,  the  conditions  of  which  had  been 
duly  accepted  in  writing  by  the  defendant, 
and  one  clause  of  which  was  as  follows: 
"The  St.  Louis  &  Suburban  Railway  Com- 
pany, In  accepting  this  ordinance,  agrees  to 
comply  with  the  provisions  of  all  general  or- 
dinances and  charter  provisions  affecting 
street  railroads  that  may  be  In  force  or 
which  may  hereafter  be  enacted  and  applica- 
ble to  its  entire  line  of  railroad  or  any  part 
thereof."  Then,  over  the  objection  of  de- 
fendant, plaintiffs  read  In  evidence,  from  the 
volume  of  Revised  Ordinances  of  1892,  sec- 
tions 1275  of  Ordinance  17,188.  which  pro- 
vides that  no  car  shall  be  drawn  at  a  great- 
er speed  than  eight  miles  an  hour;  that  the 
motorman  of  each  car  shall  keep  a  vigilant 
watch  for  all  vehicles,  either  on  the  track  or 
moving  towards  it,  and  on  the  first  appear- 
ance of  danger  to  such  vehicle  the  car  shall 
be  stopped  in  the  shortest  time  and  space 
possible;  and  that  all  cars,  after  sunset,  shall 
be  provided  with  signal  lights. 

At  the  close  of  the  plaintiffs'  evidence,  the 
defendant  asked  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  which  the 
court  refused.  To  the  introduction  of  evi- 
dence over  defendant's  objections,  and  to  the 
refusal  of  the  Instmctlon  asked,  excepttons 
were  duly  saved. 

The  evidence  for  defendant  tended  to  show: 
That  the  car  was  running  10  or  12  miles  an 
hour.  That  the  headlight  was  burning,  and 
continued  to  bum  until  the  lamp  was  broken 
in  the  collision.  That  the  gong  was  sounded 
at  a  point  60  feet  before  reaching  the  street. 
That  the  motorman,  as  he  approached  Whit- 
tier street,  had  taken  the  slack  out  of  the 
brake,  which  tends  to  slacken  the  speed  and 
place  the  car  under  control.  On  approaching 
within  .6  or  8  feet  of  the  street,  and  seeing 
nothing  on  the  crossing,  he  let  off  the  brake, 
and  then,  for  the  first  time,  saw  the  horse  on 
the  west-bound  track.  He  immediately  set 
the  brake  and  reversed  the  power,  bat  the 
reverse  action  did  not  take  effect,  and  the 
collision  resulted.  The  car  went  60  or  70 
feet  east  of  Whittier  street  before  It  stopped. 
The  headlight  did  not  illumine  the  whole 
street,  but  only  to  the  west-bound  track. 
When  the  motorman  let  go  the  brake,  there 
was  nothing  in  sight  When  the  horse  came 
in  view,  it  was  not  more  than  15  feet  from 
the  car,  and  was  going  quite  fast.  The  space 
within  which  a  car  could  be  stopped,  going 
as  this  was,  was  60  to  90  feet. 

Defeodant  offered  In  evldmce  Ordinance 
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Na  ViJBtH,  entitled  "An  ordinance  autliorix- 
iDg  tiie  St  Louis  &  Suburban  Ballway  Com* 
pany  to  acquire,  construct  and  maintain  a 
double  track  passenger  railroad  on,  along  and 
aerosB  certain  streets,  alleys  and  city  blocks 
In  the  city  of  St  LoiUs,"  etc.,  approred  Feb- 
ruary 6,  ISftL  This  la  the  ordinance  nnder 
vMcta  the  defendant  had  acQuired  and  was 
operating  this  part  of  Its  railway  when  the 
accident  occurred,  and  It  authorised  the  de- 
fendant to  nm  Its  cars  on  that  part  of  Its 
road  at  a  rato  of  W  miles  an  hour.  Plain- 
tiffs objected  to  the  erldeuce  on  the  ground 
that  It  was  invalid  In  so  far  as  It  essayed  to 
anthOThe  defendant  to  ran  Its  cars  at  the  rate 
of  20  miles  an  hour,  In  the  face  of  the  gen- 
eral OTdlnance  in  evidence  limiting  the  speed 
of  cars  to  8  miles  an  hour,  and  In  violation  of 
section  28,  art.  8,  of  the  city  charter  (Ber. 
8L  1889,  p.  2100),  which  prorides  that  "no 
spedal  cn>  goieral  ordinance,  which  Is  In  con- 
flict or  Inconsistent  with  gaierat  ordinances 
of  prior  date,  shall  be  valid  or  effectual  untfl 
such  prior  ordinance,  or  the  conflicting  part 
tiiereof,  la  repealed  by  express  t^ms."  The 
court  sostained  the  objections,  and  defendant 
excepted. 

Tbe  case  was  submitted  to  the  jury  on  in* 
strnctions  which,  together  with  other  Instruc- 
tloos  asked  and  refused.  wUi  be  hereinaftet 
considered,  exceptions  thereto  having  been 
duly  saved.  The  result  of  the  trial  was  a 
judgment  for  plaintiffs  (or  ^,000,  from  which 
defendant  appeals. 

1.  The  first  qnestioa  Is,  did  tbe  court  err 
In  refusing  the  Instractlon  In  the  nature  of  a 
demurrer  to  the  evldenceT  The  argument  In 
support  of  that  Instruction  Is  that  the  plaln- 
tlfffe'  evidence  shows  that  the  deceased  was 
himself  guilty  of  negligence  which  contribut- 
ed to  tbe  accident.  From  the  facts  and  clr- 
comstHnces  shown  by  the  plaintiffs'  evidence, 
the  conclusion  might  reasonably  be  drawn 
that  the  deceased  was  gnllly  of  such  negli- 
gence, bn^  unless  that  Is  the  only  conclusion 
that  can  re^nably  be  drawn  from  those 
facts  and  drcumstanoes,  the  demurrer  to  the 
evidence  was  properly  overruled.  If  the  evi- 
dence was  such  that  there  could  reasonably 
be  no  two  opinions  about  It.  then  Its  effect 
should  have  been  declared  by  the  court  as  a 
matttf  of  law;  otherwise  It  was  a  question 
of  fact  for  the  Jnry.  Qratlot  v.  By.,  116  Mo. 
450.  21  8.  W.  1004,  16  L.  R.  A.  ISO;  Weller 
V.  Rj.,  120  Mo.  635,  23  S.  W.  1061.  25  8.  W. 
532.  That  the  boy  could  have  seen  the  car 
coming.  If  he  had  looked,  may  be  Inferred 
from  the  testimony  of  Annie  Plerson,  the 
witness  for  plaintiffs  who  stood  at  the  back 
gate  of  tbe  house  4188  West  Bell  street.  She 
was  the  only  one  of  plaintiffs'  witnesses  who 
was  in  a  position  to  see  It,  and  she  testified 
that  she  saw  It  when  It  was  midway  between 
Fmdieton  and  Whlttier  streets,  and  heard  It 
also,  and  that  it  had  no  headlight.  She  was 
east  of  Whlttier  street  and  farther  from  the 
car  than  tbe  boy  was  after  he  came  Into  tbe 
all^.  clear  of  the  stable;  and,  If  there  woe 
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any  telegraph  poles  to  obstruct  his  view,  they 
would  have  obstructed  her  view,  also.  Then 
tliere  was  the  testimony  of  three  oHier  wit- 
nesses for  plalntUfs,  who,  although  they  were 
not  In  positions  to  see,  yet  testlfled  that  they 
beard  the  car  coming,  and  recognized  what  It 
was.  There  la  room  to  suspect  that  Annie 
Plerson  might  hare  been  mistaken  as  to  hav- 
ing seen  tlie  car.  If,  as  she  said.  It  had  no 
headlight,  and  If,  as  all  tbe  witnesses  said,  It 
was  a  dark,  foggy  night  And  yet  It  is  not 
Improbable  that  she  did  see  It,  because  she 
had  been  standing  there  10  minutes,  her  eyes 
had  become  accustomed  to  tbe  darkness,  and 
she  may  have  recognized  the  car  by  other 
lights  than  the  headlight.  Whether  she  saw 
the  car,  or  not  was  a  question  for  the  Jury. 
The  plaintiffs  were  not  bound  entirely  by  her 
testimony  on  that  point.  It  was  Incumbent 
on  tbe  boy  to  have  used  bis  eyes  and  ears  be- 
fore driving  on  the  track,  and,  If  all  that 
these  witnesses  said  was  true,  he  would  have 
seen  or  beard  the  car  if  he  had  stopped  and 
looked  and  Ilstoied.  Whilst  it  Is  the  duty 
of  one  under  snch  circumstances  to  look  and 
listen,  and  sometimes  it  is  his  duty  to  stop  Id 
order  the  better  to  see  and  hear,  yet  It  Is  not 
always  Incumbent  on  him  to  stop  for  that 
purpose;  and  whether  he  should  do  so,  or  not 
in  a  given  case,  depends  on  the  circumstan- 
ces, and,  if  It  is  doubtful,  the  jury  are  to 
Judge  of  It  In  this  instance  the  boy  did  not 
stop,  and  whether  be  looked  or  listened,  we 
can  only  Judge  by  Inference.  It  may  be  that 
he  both  looked  and  listened,  but  that  he  was 
deceived  by  the  fact,  if  It  was  the  tect  tiiat 
there  was  no  headlight,  and  that  his  listening 
was  rendered  ineffectual  by  tbe  noise  of  bis 
own  wagon  rattling  over  the  vitrified  brick 
pavement  It  has  often  been  said  that  a 
man  approaching  a  railroad  with  the  purpose 
of  crossing  It  is  chargeable  with  the  duty  to 
himself  of  looking  and  listening  for  a  train. 
There  is  nothing  technical  about  that  role.  It 
is  the  dictate  of  common  sense,  and  one's  con- 
duct in  relation  to  it  must  be  Judged  vitt 
common  sense.  What  the  law  requires  Is  the 
exercise  of  that  degree  of  care  which  such 
persons  of  ordinary  prudence  under  like  cir- 
cumstances usually  exercise.  To  determine 
In  a  given  case  whether  or  not  such  care 
has  been  exerdsed,  tbe  triers  of  fact  must 
consider  who  the  person  is;  his  age,  condi- 
tion, experience;  tbe  time,  place,  and  all  the 
surrounding  conditions.  Tbe  moat  of  what  Is 
said  In  our  books  on  the  subject  of  the  duty 
of  one  about  to  cross  a  ralroad  track  to  look 
and  listen  Is  said  In  cases  of  crossings  of 
steam  railroads  in  the  country,  but  tbe  prin- 
ciple applies  also  to  crossings  of  street  rail- 
roads in  cities.  Yet  conduct  that  might  well 
be  regarded  as  negligence  In  the  one  case 
need  not  necessarily  be  so  regarded  In  an- 
other. The  noise  of  an  approaching  train  on 
a  steam  railroad  in  the  conntry  is  more  easily 
heard  and  distlDgulshed  for  what  It  Is  than 
is  the  noise  of  a  street  car.  whlcb  Is  often 
ondlstlngutshable  In  the  roar  of  tbe  dty,  wo 
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that  a  jury  In  the  one  case  might  well  say 
that  the  person  did  not  use  hie  sense  of  taear- 
'  Ing,  because,  If  he  bad  listeoed,  he  could  not 
hare  failed  to  hare  beard  and  recognized  the 
noise  of  an  approaching  train,  while  In  tbe 
other  they  might  reasonably  conclbde  that 
the  fact  tbat  he  did  not  seem  to  hear  and 
recognize  the  noise  of  an  approaching  street 
car  did  not  concloslvely  show  tbat  he  was 
negligent  In  the  matter  of  listening.  The 
trlen  of  tbe  fact  must  decide  that  question 
under  the  pecniiar  circumstances  of  the  par^ 
tlcnlar  case  In  hand. 

A  fact  to  be  borne  In  mind  In  this  case  ia 
that  this  was  not  a  passenger  car,  whose  fa- 
miliar appearance  woold  be  at  once  recog^ 
□ized  by  one  used  to  seeing  street  cars,  and 
for  the  like  of  which  one  wo^d.  at  a  cross- 
ing, naturally  be  on  tbe  tookoot;  but  It  was 
a  construction  car,  whose  outlines  at  night 
were  not  so  easily  seen,  or,  it  seen,  recog- 
nized for  what  It  was.  Therefore,  In  passing 
on  the  question  of  whether  tbe  plaintiffs'  son 
was  negligent  in  failing  to.  see  this  car,  we 
must  remember  that  It  was  not  such  an  ob- 
ject in  appearance  as  one  lookii^  oat  for  a 
car  would  expect  to  see,  and  that  it  Is  possi- 
ble that,  through  the  darknese,  he  might 
hare  seen  tUfl  ol^ect  wttbovt  TecognlBtac 
what  It  was. 

There  is  another  important  fact  to  be  tak- 
en into  consideratioa  in  passing  on  the  qtiea- 
Hon  of  contribatory  negligence  in  s»cb  case; 
that  Is,  the  age  and  condition  of  the  per- 
son whose  condoet  is  under  Inquiry.  Here 
was  a  boy  10  years  old— old  enotigh  to  be 
held  accountable  for  his  acts,  but  not  to  be 
judged  as  we  would  Judge  a  man  of  bm- 
ture  years.  The  question  la  not  what  wootd 
an  ordinarily  prudent  maa  of  mature  years 
hare  daae  under  Uke  cb-eKinstaneeB,  but 
what  would  an  ordinarily  prudent  Iwy  of 
16  years  hare  done  under  Uke  condttlona? 
Care  and  prudence  increase  with  tbat  ex- 
perience which  years  of  maturity  brfi^,  but 
do  not  come  by  Intuition  to  a  boy  in  whose 
veins  tbe  blood  of  youth  is  leaping,  and  to 
whom  danger  1>  a  pleasant  tBcentiT&  Rea- 
sonable men,  comlderlng  tbe  case,  might 
construe  tbe  conduct  of  a  mature  man  to  be 
Inconsistent  wiUi  tbe  care  tbat  should  be 
expected  of  him,  and  therefore  adjudge  him 
guilty  of  negligence,  and  yet  coBStroe  the 
same  conduct  In  a  boy  of  16  years  as  noth- 
ing more  tban  was  to  l>e  expected  of  one 
of  his  age.  We  do  not  mean  to  say  that  a 
boy  10  years  old  la  to  be  excused  when  he 
fails  to  exercise  ttiat  degree  of  care  to  be 
oxpected  of  an  ordinarily  prudent  boy  of 
tbat  age,  but  we  mean  that  he  is  to  be  meas- 
ured by  the  standard  of  an  ordinarily  pru- 
dent boy,  not  by  that  of  an  (H-dlnarlly  pru- 
dent man  of  mature  years.  Beach  on  Con- 
trlbutory  Neg.  (Sd  Ed.)  fi  216;  7  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  405;  Plumley  t.  Birge,  124 
Mass.  67,  26  Am.  Rep.  045.  In  this  csBe  tbe 
boy  had  a  right  to  expect  that  there  would 
be  a  headlight  od  any  car  on  that  road,  and 


if  be  looked  in  both  directions  as  be  ap- 
proached the  tracka,  and  saw  no  headllgbt, 
and  if  he  then  concluded,  for  that  reason, 
tbat  there  was  no  car  coming,  and  drove  on 
the  track,  tbe  court  bad  do  right  to  say,  as 
a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence.  We  do  not  mean  to 
say  that  he  was  not  guilty  <^  contributwy 
negligence,  or  tbat  the  Jury  woaid  not  have 
been  Justified  in  Ondlng  blm  guilty;  but 
we  mean  tbat  men  might  reasonably  differ 
about  It,  and  therefore  it  was  for  the  Jury 
to  say  whether,  under  all  tke  clrettrastences, 
be  was  or  was  not  guilty. 

The  cotLTt  did  not  err  hi  onrroUag  the 
rauirer  to  the  evidence. 

2.  The  court  did  not  err  In  orerruUng  the 
objection  to  the  adroissirai  In  evidence  of 
Ordtoanoe  No.  19,308.  Both  parties  tried 
the  case  on  the  theory  that  it  was  necessary 
for  the  plaintiffs  to  show  that  the  defendant 
bad  agreed  to  be  boimd  by  the  otdloances  of 
tbe  city  goremtng  the  running  of  street  cars, 
before  It  could  be  held  liable  for  a  viola- 
tion of  the  same.  Therefore,  whether  ilamt 
is  a  correct  theory  er  not,  neither  party  Is 
in  a  position  to  question  It  In  tlds  case, 
'niat  ordinance  was  relevant  erideiioe,  if  It 
was  necessary  for  the  phiiatiirs  to  Bake 
such  proof.  The  ebjeetion  made  by  defend- 
ant was  that  it  retaited  only  to  that  braneli 
of  defendant's  road  whdcb  was  named  in  the 
f>rdlnanco.  Whilst  tbe  license  conferred  by 
the  ordinance  related  only  to  the  branch 
therein  named,  yet  that  license  was  made 
tbe  consideratton  for  whtcb  the  defendant 
agreed  to  be  bound  by  all  the  general  oidl- 
nances  and  charter  provisions  In  relation  to 
street  rallreads  then  in  force  or  thereafter 
to  be  enacted,  "applicable  to  its  entire  line 
of  railroad,  or  any  part  thereof."  Ttwre- 
fore,  If  it  was  ncceasacy  for  defendant  to 
agree  to  obey  the  law  before  It  would  be- 
come binding  on  It,  ttiere  vraa  siicb  agree- 
ment, based  on  a  vatuable  consideratton,  and 
made  applicable  not  only  to  the  branch  an- 
tbortaed  In  the  ordinance,  b«t  to  defendant's 
entire  line.  The  objection  to  the  reading  In 
evidence  of  section  1276,  art  tt,  of  Ordinance 
17,1S8,  from  the  volume  of  Revtsed  Ordi- 
nances; was  also  properly  overruled.  Tbat 
volume  purported  to  be  published  by  au- 
thority of  the  city,  and  was  admleslble  In 
evidence,  under  section  3300,  Rev.  St  1889. 

H.  But  It  was  error  to  have  sustained  tbe 
plaintiffs*  objection  to  Ordinance  15,954,  of- 
fered in  evidence  by  defendant  That  or- 
dinance authorized  tbe  defendant  to  run  ita 
ears  on  tbe  part  of  Its  road  where  this  ac- 
cident occurred  at  20  miles  an  hour.  The 
objection  was  that  tbe  ordinance  was  in- 
valid, under  section  28,  art  3.  of  the  city 
charter,  herplnabove  quoted,  because  In  con- 
flict with  the  general  ordinance  above  men- 
tioned, whlcb  limited  tbe  speed  of  street 
cars  to  eight  miles  an  hom*;  the  general 
ordinance  not  beins  expressly  repealed, 
i  That  point  has  been  decided  by  tbla  court,  In 
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RUBchenbeiK  t.  Ry.,  161  Mo.  70,  61  S.  W. 
826.  contrary  to  tiie  plalntlCFs*  contention. 
It  was  In  tbat  case  deridM  tbat  a  Blmilar 
ordinance,  relating  to  a  portion  of  the  road 
of  another  street  ralhraycompanytn  the  city, 
mis  not,  in  effect,  an  attempt  to  repeal  the 
general  ordinance  by  Implication,  but  only 
the  making  of  an  exception  to  Its  operation, 
leaving  tbe  w^lnanee  In  fall  force  as  a  gen- 
eral rule.  That  Is  a  correct  coDstruetlon  of 
the  ordinance  and  of  the  charter  proTislon. 

4.  One  of  the  plalntHRi'  witnesses,  stand- 
ing  on  the  ftont  porch  of  bis  residence,  at 
No.  4206  West  Bell  street,  In  which  position 
he  was  about  125  feet  from  the  alley,  with 
the  bonse  Intervening,  was  permitted  to  give 
his  opinion  as  to  the  speed  of  the  car,  Judg- 
ing alone  from  the  notee  it  made.  Be  said 
It  was  rnnnlng  between  12  and  16  miles  an 
hour.  It  was  not  claimed  tbat  he  had  ever 
made  any  partlctilar  study  of  the  -subject, 
or  that  be  had  even  ever  been  tn  the  busJ- 
oess  of  operating  street  cars,  but  be  had  for 
20  years  or  more  the  common  nrperienee  of 
a  city  man  travtiing  on  street  cars.  Long 
training  and  study  make  men  so  proficient 
in  particular  sabjects  tbat  tbey  sometimes 
really  know  mtm  Hian  to  the  casual  ob- 
server seems  pcMisIble,  and  therefore  we 
ought  to  hesitate  to  pronounce  aa  Impossible 
the  posBdflslon  of  such  knowledge  when  It  is 
datmed  irilli  a  fair  show  of  reason.  But 
when  very  unusual  technical  knowledge  Is 
claimed,  tbe  party  offering  the  evidence 
ought  to  be  able  to  sfaow  tbe  court  tbat 
sueh  attainment  Is  practicable  by  ezperi- 
«Ke  and  study,  and  tbat  it  is  so  recognised 
in  the  partlcQlar  trade  or  science.  There 
la  no  sound  more  familiar  to  the  ears  of 
a  etty  man  than  that  made  by  a  street  car  In 
motion,  and  one  may  by  the  somtd  form 
some  Idea  as  to  whether  the  ear  is  morfng 
fast  or  slowly,  but  to  tbe  man  of  common 
experience  tbe  Idee  Is  very  indefinite.  When 
such  evidence  Is  offered,  the  court,  tn  tbe 
flmt  instance,  most  pass  on  the  question  of 
tbe  qualification  of  tbe  witness  to  give  an 
Dpinlon;  and,  nnlesa  tbe  court  is  satisfied 
tbat  the  witness  Is  really  enabled  to  give 
tometbliig  more  than  a  vagne  gness^  It  ought 
to  mle  Ibe  eridence  ont,  as  not  worthy  to 
Inflnence  a  verdict  TbB  objection  to  this 
evidence  oi«tat  to  have  bean  sustained. 

3.  For  tbe  plalntfffs  tbe  court  Instructed  tbe 
Jury  that,  as  required  by  the  dty  ordinance, 
ttie  defendantfs  motorman  '*waa  bound  to 
keep  a  vigilant  watch  for  persons  on  foot, 
and  for  vehicles  either  i^on  Its  track  or  mov- 
ing towards  it,  and,  upon  tbe  first  appear- 
ance of  danger  to  such  person  or  vehicle,  said 
motorman  was  bocmd  to  stop  tbe  car  within 
tbe  shortest  time  and  space  possible,"  and 
ttiat.  If  he  failed  to  do  so,  be  was  gvnty  of 
oegligefKe,  and.  If  each  negligence  caused 
tbe  acddent,  tbe  defendant  was  Uable.  pro^ 
vlded  the  deceased  was  hfanself  exercising 
ordinary  care.  Appellant  contends  that  this 
instmctlon  vaa  emneoui,  tor  two  reason*: 


Fh^t.  that  defendant  had  not  agreed  to  be 
t)ound  by  the  ordinance;  second,  tbat  th&ce 
was  no  evidence  that  the  motorman  did  not 
keep  a  vigilant  Avatcb,  or  that  be  did  not  stop 
tbe  car  in  the  ahortept  time  and  space  pos- 
sible, upon  the  Qrst  appearance  of  danger. 
Wtiat  baa  already  been  said  In  paragraph  2 
of  this  opinion  disposes  of  tbe  first  of  these 
objections.  The  second  objection,  however, 
Is  more  serloas.  The  plaintiffs  are  In  the  po- 
sition of  saying  that  the  driver  of  the  wagon 
could  not  see  the  car  because  the  night  was 
dark  and  foggy,  and  there  was  no  headlight 
Ttie  motorman  was  in  no  better  position  to 
see  tbe  wagon  tlian  the  driver  was  to  see  the 
ear.  The  same  darkness  which  hid  the  one 
Md  tbe  other.  If  the  tedegraph  poles  ob- 
structed the  view  of  the  driver,  they  were 
tihere  to  obstruct  t^ie  view  of  the  motorman 
also.  Annie  Plerson  said  ebe  saw  the  car, 
but  did  not  see  the  wagon  until  it  was  struck. 
She  was  in  a  better  position  than  tiie  motor- 
man  was  to  see  the  wagon.  One  of  the  plain- 
tiffs' witnesses  (ScMra)  said  that  the  motor- 
man  could  see  a  vragon  on  Whlttier  street 
when  be  was  150  feet  west  Bnt  that  wit* 
ness  did  not  come  on  the  scene  until  after  tbe 
accident  had  occurred,  and  what  he  said  was 
only  Us  opinion  oo  a  subject  which,  from 
aught  tbat  appears,  he  knew  no  more  about 
than  any  one  of  the  Junora  trying  the  case. 
PialntUBa  Insist  tbat  it  was  a  dark,  foggy 
night,  and  ti}ere  was  no  headlight  on  tbe  car. 
If  those  are  the  facts,  then  tiie  only  evidence 
tbat  tiie  motunnan  failed  to  ke^  a  vigilant 
watch  w«B  the  failure  to  hare  a  headlight 
to  enable  Mm  the  better  to  see,  for  a  man 
camnot  be  said  to  keep  a  vi^lant  watch  If 
he  lebs  his  lamp  go  ont  But  if  it  was  darlc, 
and  there  was  no  headlight,  and  he  could  not 
see  the  wagon,  what  appeazance  of  danger 
was  there  for  him  to  gvard  against  by  stc^ 
ping  the  car  In  tbe  shortest  time  and  span 
possible?  The  ordinance  toem  not  reqalre  the 
motorman  to  stop  tin  car  on  tbe  flzat  appear- 
ance of  a  vehicle  apprsaehlng  tba  track,  but 
on  the  first  appearance  of  danger.  There 
nuflt  therefore  be  an  appearance  of  danger 
btton  the  mandate  of  the  cfrdloanee  to  stop 
the  car  Is  api^leable.  We  are  aot  now  dis- 
cussing the  question  of  negUgeace  in  running 
a  car  In  the  dark  without  a  headlight  acrasa 
a  public  street,  but  we  are  limiting  our  atten- 
tion at  present  to  the  requirements  of  this  or- 
dinance. If  tbe  plaintiffs  be  limited  to  their 
own  testimmiy,  and  to  their  own  theory  of  a 
dark  night  and  no  headlight,  there  w&a  no 
foundation  In  the  evidence  for  the  Instruc- 
tion now  under  discussion.  Tbe  only  hypoth- 
esis upon  which  tbat  instruction  con  rest  is 
that  there  was  a  headlight,  as  tbe  defend- 
ant's witness  testified  there  was. '  The  motor- 
man  t^tified  tbat  the  headlight  was  burning, 
and  that  It  threw  tbe  stream  of  light  down 
tbe  track  on  whlt^  he  was  moving,  and  en- 
abled him  to  see  the  wagon  on  the  north 
track,  but  that  the  light  extended  no  far- 
ther than  that  track.   He  also  said  that  as 
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soon  as  be  saw  tbe  wagon  he  threw  on  tbe 
brake  and  reversed  the  motor,  but  that  It 
failed  to  take  effect  If  that  testimony  Is 
tme,  then  he  was  not  guilty  of  violating  the 
ordinance,  for  he  did  all  that  he  could  do  In 
the  emergency.  But  the  Juiy  were  the  Judges 
of  the  weight  to  be  given  his  testimony.  If 
they  credited  part  of  his  testimony  and  dis- 
credited part,  they  were  acting  within  their 
province.  And  so  it  was  with  the  plaintiffs' 
evidence,  the  Jury  were  free  to  believe  and  to 
disbelieve  as  their  Judgment  dictated.  There 
was  evidence  for  the  plaintiffs  that  this  car, 
when  going  at  the  speed  It  was,  could  have 
been  stopped,  with  the  appliances  at  hand,  in 
a  space  of  35  to  50  feet.  The  defendant's  evi- 
dence was  that  It  required  60  to  90  feet 
Plaintiffs'  evidence  was  that  the  car  ran  12S 
or  130  feet  east  of  Whlttler  street  before  it 
stopped.  The  evidence  of  defendant  was  that 
It  went  only  60  or  70  feet  east  of  the  street. 
If  there  was  a  headlight  and  If  the  car  could 
have  been  stopped  In  35  to  50  feet,  and  It 
was  not  stopped  until  it  went  125  or  130  feet 
beyond  the  east  line  of  tbe  street,  those  facts 
furnished  the  foundation  for  an  argument 
that  tbe  motorman  did  not  stop  in  the  short- 
est time  and  space  possible  after  he  saw  tbe 
danger.  To  build  a  case  on  that  theory,  how- 
ever, the  plaintiffs  must  abandon  their  po- 
sition In  regard  to  there  being  no  headlight, 
and  fall  back  on  the  defendant's  evidence 
which  tends  to  show  that  there  was  a  head- 
light But  the  plaintiffs  cannot  abandon 
their  first  position  for  tbe  reason  that  they 
barely  escaped  being  forced  to  a  nonsuit  on 
the  theory  that  there  was  no  headlight.  If 
there  was  a  headlight,  the  boy  could  not  have 
failed  to  have  seen  it  If  he  looked;  and  If  he 
saw  it  but  did  not  heed  It,  or  if  he  did  not 
see  it  because  he  failed  to  look,  be  was  guilty 
of  negligence.  There  was  no  evidence  avail- 
able to  the  plaintiffs  to  support  the  hypothesis 
that  the  motorman  failed  to  stop  the  car  in 
the  shortest  time  and  space  possible  on  tbe 
first  appearance  of  danger.  It  was  error, 
therefore,  to  have  given  that  Instruction. 

6.  The  second  Instruction  given  for  plain- 
tiffs was  based  on  tbe  general  ordinance  which 
forbids  tbe  running  of  street  cars  at  a  great- 
er speed  than  eight  miles  an  hour.  It  in- 
structed the  Jury  that  if  the  car  was  being 
run  at  a  greater  speed  than  eight  miles  an 
hour,  tbe  act  was  negligence.  The  giving  of 
that  Instruction  was  error,  for  the  same  rea- 
son given  in  paragraph  3  of  this  opinion, 
holding  that  the  court  erred  In  sustaining  the 
objection  to  the  ordinance  allowing  defendant 
to  run  Its  cars  on  that  part  of  its  road  20 
miles  an  hour.  From  this  It  follows,  also, 
that  it  was  error  to  have  refused  defendant's 
Instruction  9,  which  was  the  contrary  to 
plaintiffs*  second  instruction. 

7.  The  third  Instruction  for  plaintiffs  is 
that  the  burden  of  proving  negligence  on  tbe 
part  of  the  deceased  was  on  the  def^dant, 
and  flubrolts  that  question  to  the  Jury  in  ud- 
9bjectionable  form.  Tbe  objection  appellant 


urges  against  It  Is  that  tbe  evidence  for  plain- 
tiffs, as  well  as  that  for  defendant  shows  so 
unquestionably  that  the  deceased  was  guilty 
of  negligence,  that  the  court  should  have  so 
peremptorily  ruled,  and  have  taken  tbe  ca^e 
from  the  jury.  We  have  discussed  that  ques- 
tion in  the  first  paragraph  of  this  optniOD. 
For  the  reason  there  shown,  it  was  not  error 
to  have  giv^  plaintiffs'  third  Instruction. 

8.  The  court  refused  the  following  instruc- 
tion asked  by  the  defendant:  "(6>  The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  Howard  C.  Campbell  was 
driving  south  on  Whlttler  street  In  a  wagon 
which  had  no  light,  and  that  said  wagon  and 
the  horse  drawing  tbe  same  could  not  have 
been  discovered  by  said  motorman,  in  the  ex- 
ercise of  ordinary  care,  in  time  to  avoid  a 
collision  after  said  wagon  or  horse  came 
within  range  of  the  car— that  la  to  say,  near 
enough  to  the  track  to  be  In  danger  of  beiog 
hit  by  the  car— then  yonr  verdict  should  be 
for  the  defendant."  That  Instructitm  would 
exonerate  tbe  defendant,  notwithstanding  tbe 
boy  may  have  been  misled  into  danger  by 
the  neglect  of  the  defendant  to  have  a  bead- 
light  on  Its  car,  and  notwithstanding  the  fact 
that  the  failure  of  the  motorman  to  discover 
tbe  danger  may  liave  been  caused  by  the  ab- 
sence of  a  headlight  The  Instruction  was 
properly  refused.  The  eighth  instruction  ask- 
ed by  tbe  defendant  has  the  aaine  defect,  and 
was  properly  refused. 

9.  The  court  refused  the  following:  "(7) 
The  court  instructs  tbe  Jury  that  if  yon  be- 
lieve from  the  evldencethatwhen  tbedanger- 
ous  position  of  Howard  C.  Campbell,  or  of  his 
wagon  or  team,  could  have  been  discovered 
by  tbe  motorman  by  the  exercise  of  ordinary 
care  on  bis  part  the  car  which  struck  said 
wagon  was  running  at  such  a  rate  of  speed 
tliat  the  said  motorman  in  charge  of  said 
car  could  not  stop  the  said  car  in  time  to 
avert  a  collision  with  said  Campbell,  or  his 
said  wagon  or  team,  by  the  exercise  of  or- 
dinary care  on  the  part  of  said  motorman. 
and  the  use  of  the  appliances  at  his  com- 
mand, then  it  Is  your  duty  to  find  a*  verdict 
for  the  defendant  even  though  you  may  be- 
lieve from  the  evidence  that  the  car  which 
struck  the  wagon  was  nmning  at  the  time 
of  the  collision,  or  Immediately  before  that 
time,  at  the  highest  rate  of  speed  mentioned 
by  any  witness."  If  there  bad  been  any 
question  in  this  case  as  to  the  liability  of 
the  defendant  notwithstanding  the  negli- 
gence of  the  deceased,  that  would  have  been 
a  proper  instruction,  but  under  tbe  evidence 
no  such  question  arose.  The  instruction  was 
therefore  properly  refused. 

10.  The  court  refused  the  following:  "(10) 
The  court  Instructs  the  Jury  that  even  thongh 
they  believe  from  the  evidence  that  tbe  pave- 
ment on  Whlttler  street  at  and  about  the 
place  where  the  collision  occurred  between 
the  defendant's  car  and  the  wagon  and 
borse  driven  the  deceased  was  paved 
with  Tltrlfled  brick,  and  tbat  by  reason  of 
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tint  dumeter  of  paTement  the  hone  and 
TCgoD  driven  by  the  deceued  made  snch  a 
noise  when  passing  over  the  same  that  the 
deceased  was  unable  to  bear  an  approaching 
ear  while  hie  bOTse  and  wagm  were  In  mo- 
tion, yet  the  Jury  are  further  Instmcted  that 
ft  was  then  the  doty,  under  such  dreum- 
■taoces,  of  the  deceased,  before  entering  up- 
on  defendant's  track,  to  stop  Ua  hwse  and 
vagoD  so  as  to  be  able  both  to  listen  and  to 
Idtrik  tx  an  approaching  car.  and  to  bear  the 
Botoe  of  the  same,  if  tbe  Jury  bellere  from 
tbe  evidence  that  the  car  In  question  made  a 
notK  that  would  enable  bim  to  hear  it  If  the 
(Ipceased  had  stopped  and  listened  for  the 
Mme;  and  If  the  Joiy  further  believed  from 
tbe  evidence  that  by  so  atoppiog  bis  horse 
and  wagon  he  could  have  heard  the  ap- 
proaching car  before  going  upon  the  defend* 
ant's  track,  and  In  time  to  avoid  a  collision, 
but  that  he  failed  to  do  so.  but.  upon  tiie  con* 
trarj*.  wmt  upon  the  trat^  without  stopping 
bin  horse  and  wagon  for  the  purpose  of  lla- 
traing  for  an  approaching  car,  then  In  that 
case  tbe  jury  are  instructed  that  such  con- 
duct on  the  part  of  the  deceased  was  negli- 
gent and  tbe  verdict  of  the  jury  should  be 
for  the  defendant"   The  question  whether 
or  not  ordinary  care  required  a  person  about 
to  cross  a  railroad  track  to  stop,  the  better 
to  see  and  bear.  Is  like  tbe  question  whethw 
vr  not  the  plaintiff  In  a  given  case  was 
sullty  of  contributory  negligence.    It  is 
Bometlmee  a  question  of  law,  and  sometimes 
a  question  of  fact   Sometimes  thoe  can  be 
00  two  reasonable  opinions  about  it.  Then  it 
Is  the  duty  of  the  court  to  decide  it  as  a  mat- 
ter of  law.    But  8<»netimes  It  la  doubtfoL 
Then  Jt  ^uld  be  left  to  tbe  jury.  There 
Is  DO  donbt  but  that  prudence  required  one 
In  the  condition  of  this  boy  to  stop,  and,  if 
be  had  stopped,  the  probabilltiea  are  that 
be  would  have  at  least  heard  the  ear.  But 
the  question  Is,  what  degree  of  pmdmice  re- 
qidred  bim  to  stop?  The  standard  that  he  Is 
to  be  Judged  hy  Is  that  degree  of  prudence 
that  is  reasonably  to  be  expected  of  a  16 
rear  iM  boy,  and  In  thla  case  the  question  of 
whether  there  was  or  vraa  not  a  headl^ht 
to  warn  him  was  to  be  conaldwed  in  deter- 
mining whethw  he  did  or  did  not  exercise 
tliat  deeree  of  prudence  when  he  failed  to 
!(top.  Whether,  therefore,  the  degree  of  pni- 
dcDce  with  which  he  was  chargeable  de- 
manded that  the  hoy  In  this  case  should  have 
stopped  to  look  and  listen,  was  a  question 
of  sufBcient  doubt  to  be  left  to  the  Jury;  and 
tbe  court  therefore  did  not  err  in  refusing 
tbe  Instrnction  which  declared  It  to  be  his 
duty,  as  a  matter  of  law,  to  do  so.  and  negU- 
geoce  If  he  did  not 

11.  The  court  refused  tbe  following:  "(11) 
Tbe  court  instmcts  the  Jiu?  that  if  they  be- 
lieve from  the  evidence  that  Howard  O. 
Campbell  drove  upon  the  track  of  defend- 
aot's  line  on  Wblttler  street  without  look- 
log  and  listening  for  an  approacblng  car  on 


aald  track,  and  that  U  said  Howard  G. 
Campbell  bad  looked  and  listened  for  an 
ai^roaehlng  car  before  altering  upon  said 
tnck,  be  could  have  seen  or  heard  the  east- 
bound  ear  approaching  on  the  defendant's 
track,  then  Howard  C.  Campbell  failed  to 
exercise  ordinary  care  in  so  driving  upon 
said  track,  and  his  said  failure  to  look  and 
listen  was  negligence  on  his  part  and  your 
verdict  should  be  for  the  defendant."  It 
certainly  was  the  duty  of  the  driver  of  the 
wag<m  to  look  and  listen,  and  there  was  suf- 
ftcient  In  the  evldoice  to  raise  a  quration  if 
he  did  either.  Tbe  Instruction  was  probably 
refused  on  the  idea  tfaat  the  same  hypothesis 
was  presented  in  Instruction  No.  S  given  for 
the  defendant,  which  directed  a  verdict  tor 
the  defendant  If  the  Jury  should  And  that  the 
accident  resulted  from  the  negligence  of  the 
deceased  "In  foiling  to  use  ordinary  care  in 
driving  across  defendant's  tracks,  or  in  fail- 
ing to  use  reasonable  care  to  look  out  for  the 
cars  approaching  on  defendant's  tracks." 
But  the  defendant  was  entitled  to  the  more 
explicit  Instruction  on  this  point  The  court 
erred  In  refusing  that  instruction.  Instruc- 
tion 12  refused  is  but  a  duplicate  of  instruc- 
tion 11. 

For  the  errors  above  mentioned,  tbe  Judg- 
ment Is  reversed,  and  the  cause  remanded  to 
be  retried  In  accordance  with  the  law  as 
herein  declared. 

BRACE.  P.  J.,  concurs.  UABBHAIili.  J., 
concurs  in  result   BOBINSON.  3.,  absent. 


BABCOOE  V.  HAHN. 

(Supreme  Court  of  Miasoarl,  Divldon  No.  1. 
May  27,  1903.) 

ABCORDBR  OP  DEEDS— WHBRB  TO  KBBP  OF- 
FICE—"SEAT  OP  JUSTICE." 

1.  Rev.  St  1899,  S  9055,  providing  that  the 
recorder  shall  keep  hia  office  and  records  at  tbe 
"seat  of  justice"  in  each  county,  merely  re- 
quires him  to  keep  them  at  tbe  "county  seat" 
and  not  at  tbe  courthouse  itself. 

2.  Rev.  St  1898,  I  9055.  provides  that  the 
recorder  shall  keep  hu  office  and  records  at  the 
"seat  of  justice"  In  each  county.  Act  Dec.  14, 
1822  (1  Ter.  Laws  1804-24,  p,  989,  c.  421).  ap- 
pointed commissioners  to  select  a  site  for  the 
courthouse  within  tbe  town  of  St.  tioats.  This 
was  done,  and  tbe  coorthonse  bnllt  and  court 
held  there  both  before  and  after  the  city  became 
an  independent  subdivision  of  the  state.  Const. 
1875,  art.  9,  §  2,  piovides  that  "all  additions 
to  a  town  which  is  a  connty  seat"  shall  be  re- 
garded as  a  part  of  tbe  county  seat.  Held,  that 
section  l>or)5  did  not  forbid  the  recorder  from  re- 
moving his  records  to  an  addition  to  the  city  of 
St.  Louis  included  within  its  limits  since  1822. 

Appeal  from  St  Louis  Circuit  Court;  Ja- 
cob Klein,  'Judge. 

Injunction  by  Luther  Babcock  against  Wil- 
liam H.  Habu.  From  a  Judgment  In  favor 
of  defendant  plaintiff  appeals.  Affirmed. 

G.  B.  Webster,  tm  appellant  Cliaa.  W. 
Bates  and  A.  Nicholson,  for  teqHmdoit 
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VAXJjIANT,  J.  Plaintiff  Ifl  a  resident  and 
taxpa^r  of  tlie  citr  of  St  Lonls,  and  de- 
fendant iB  tbe  recorder  of  deeds  of  tbat 
dtj.  The  petition  states  that  the  defend- 
ant is  aboot  to  remove  his  office,  Its  books 
and  records,  from  the  courthouse  to  the  city 
hall,  and  tbe  prayer  of  the  petition  Is  tbat 
he  be  enjoined  frtna  doing  so.  Tbe  court 
sustained  a  demurrw  to  the  petition,  and, 
final  Judgment  thereon  for  defendant  liaTing 
been  duly  entered,  the  plaintiff  brings  tbe 
cause  to  this  court  by  appeaL 

Tbe  plaintiff  bottoms  his  ease  on  section 
9066,  Ber.  St  188d,  vhlch  is:  "The  recorder 
shall  keep  his  o^ie  at  tiie  seat  of  Justice 
in  each  county,  and  shall  provide  same  -wlih 
Bidtable  books  in  wbl^  he  shall  record  all 
inatniments  of  writing  autbortsed  or  required 
to  be  recorded.'*  Tbe  eont»tlon  is  tbat  the 
term  '^eat  of  Jnsttce"  in  tbat  section  means 
the  courthouse,  and  that  therefore,  it  la  un* 
lawful  to  ramore  the  office  to  the  city  ball, 
which  the  petition  soys  Is  seven  sqnans 
dfatent  from  the  courthouse  In  tbe  same  dty, 
and  Is  located  on  a  spot  that  was  not  in  the 
town  of  St  XiOuis  In  1822,  whfiu  the  preoent 
courthouse  was  located. 

Passing  over,  without  deciding,  the  4nes> 
tton  as  to  the  rfgbt  of  the  plain  tiff  as  an 
individual  resident  and  taxpayer  to  main* 
tain  such  a  suU,  we  come  at  once  to  the 
main  imposition,  which  plaintiff  lays  down 
as  tbe  foundation  of  his  case;  that  Is,  that 
the  term  "seat  of  Jwtioe"  meaoa  the  court- 
bouse  only.  The  petition  goes  back  to  tbe 
act  of  the  General  Assembly  entitled  "An 
act  concerning  a  conrthouse  and  Jail  in  the 
county  of  St  Louis."  approved  December  14, 
1822,  1  Ter.  Laws  1804-34.  p.  989,  c.  421. 
That  act  appoints  certain  commissioners  "to 
select  a  proper  alto  within  tbe  town  of  St. 
Liouls  whereon  to  erect  a  courthouse  for  said 
county,"  and  aothorlaee  them  to  accept  deeds 
conveying  the  land  selected  to  the  county  for 
tbat  purpose.  Then  the  petition  states  that 
tbe  eommlfisioners  selected  tbe  lot  or  square 
on  which  the  courthouse  is  now  located,  that 
a  courthouse  was  built  on  It  In  1824,  and 
that  a  courthouse  had  ever  since  been  main- 
tained on  that  square,  and  the  courts  of  rec- 
ord of  the  county  were  held  there  until  1876, 
when  the  city  became  separated  from  the 
county,  and  became  an  Independent  subdi- 
vision of  the  state,  since  which  date  the  civil 
courts  of  record  have  continued  to  be  held 
In  that  courthouse;  and  from  those  facts 
the  pleader  draws  the  legal  conclusions  that 
tbat  courthouse  alone  Is  the  seat  of  Justice 
in  tbe  city  of  St.  Louis.  The  demurrer  ad- 
mits the  material  facts  stated  In  the  peti- 
tion, but  does  not  admit  tbe  legal  conclu- 
sion drnwn  from  them.  Whether,  under  the 
facts  stated,  the  present  courthouse  In  the 
city  constitutes  alone  the  seat  of  Justice,  Is 
a  question  of  law  properly  raised  by  the 
demurrer.  The  terms  '*aeat  of  Justice"  and 
"county  seat"  are  synonymous,  and  are  used 
indifferently  to  express  the  same  thing  in  all 


our  Btatates  rating  to  the  sntaJecL  The 
learned  comiael  for  respondent  have  demon- 
■tratod  this  in  their  brief  by  reference  to 
various  statutes  from  the  beginning  of  the 
state  to  the  present  time.  1  Ter.  Laws  Uo. 
1804-34,  p.  657,  c.        |  7;  Id.  C  303,  p.  762: 
Id.  c.  840,  p.  786;  Id.  C.  847.  p.  806;  Laws 
Mo.  1825,  c  8;  Rev.  8t  1809,  If  0071.  0075. 
6604.  e712.  6713,  6719,  6725,  6720.  Tbose 
terms  are  so  treated  by  tbe  best  aotborltles. 
OS  the  following  qnotatioDa  show:  BouTier: 
"Seat  of  Justice.  The  county  seat;  tbe  iMoee 
where  the  oourthoaoe  end  coimty  offices  are 
located,  the  place  where  the  chaneecy,  di^ 
cnit,  and  county  cowto  are  held  and  wbere 
tbe  county  records  are  kept."  Black's  L 
Die:  "A  coimty  siat  or  county  town  Is 
the  chief  town  of  a  county,  whese  the  coon- 
buildings  and  eoorte  are  located  and  tbe 
coimty     busbiess     transacted."  Webster: 
**Oounty  seat  a  county  town,  the  (dilef  town 
of  a  county  whete  the  eouaty  bnabiess  It 
transacted,  a  shire  town."   Oeatory  Dtc: 
*'ODuaAy  sesit  The  sest  of  sovcnunent  of  a 
ODonty;  tlie  town  in  wliicta  tin  county  and 
other  eoorte  an  held,  and  artiste  the  consty 
ofRawB  perform  their  fnnctlon."  The  ao- 
tiiOTlttes  relied  on  is^  tbt  lesmed  oonnsel 
for  the  plelntlff  also  treat  Ouwe  terms  as 
ayniHiymous.   In  EUls  r.  Stete,  92  Tenn.  86. 
20  &  W.  600,  the  court  said:  "The  *8eat  of 
Justice,'  within  the  meaning  of  the  Gonsti- 
tntlon,  is  what  Is  commonly  colled  *ttae  coun- 
ty seat'   It  is  liie  ^aiee  where  tin  court- 
house and  the  Jail  and  the  coimty  officen 
are  located."   The  word  "itece"  la  there 
used  as  meaning  "town."  Tb%  comt  does 
not  say,  as  the  plaintiff  In  this  case  says, 
that  the  seat  of  Justice  Is  flie  courthouse, 
but  it  says  it  is  the  place  where  tbe  conrt- 
house and  other  county  buildings  are  located. 
In  State  ex  rel.  v.  Smith,  4(i  Mo.  00,  also  re- 
lied on  by  appellant,  the  question  was  wheth- 
er the  county  court  bad  authority  to  remove 
tbe  courthouse  from  its  original  site  to  a 
new  addition  to  tbe  town  of  Lebanon.  The 
court  referred  to  tbe  act  of  February  2i. 
1849  (Laws  1849.  p.  28),  organising  the  conu- 
ty  of  LAclede,  and  said  that  by  provision 
of  the  act  "commlsidoners  were  appointed 
to  locitte  a  seat  of  Justice;  that  tlie  commi:;- 
sloners.  in  the  discharge  of  their  duties. 
lected  as  the  seat  of  Justice  for  said  comity 
the  tracts  or  parcels  of  ground  on  which  thi- 
orlgiual  town  of  Lebanon  was  afterward.', 
built   The  commissioners  received  as  a  do- 
nation for  said  county  seat  fifty  acres  of 
land,"  etc.   And  further  in  tbe  same  opinion 
the  court  said  that  the  county  authorities 
"caused  the  tracts  of  land  so  selected  as  th^ 
seat  of  Justice  to  he  laid  off  in  town  hits 
and  blocks,  and  that  in  the  sale  block  nun  - 
ber  two  in  the  tract  bo  laid  off  was  rewerrr,! 
for  the  purpose  of  erecting  thereon  ttie  pui 
lie  bnildinss  of  the  county."    The  court  In 
that  opinion  not  only  uses  the  terms  "s««t 
of  Justice"  and  "county  seat"  as  SEyikDay- 
mous,  but  says  that  the  commlasioaers  se- 
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lected  SO  acres  as  the  seat  of  Justice,  atul 
tlittt  tbe  same  were  laid  off  Into  town  lots, 
and  the  town  was  built  on  tboee  lots.  Sec- 
tion 81M,  Rev.  St.  "There  idiall  be 
tept  and  maintained  1b  good  and  sufficient 
eonditiOD  and  repair,  a  common  jail  In  eacb 
county  wftliln  this  state,  to  be  located  at  tbe 
pennauent  seat  of  Justice  for  such  county." 
That  statute  as  ImperatlTely  requires  the  Jail 
to  be  located  at  tbe  seat  of  Justice  as  does 
tbe  statute  on  which  tbe  appellant  rellee  re- 
quire tiie  reeorder  to  keep  ble  ofilce  at  the 
seat  of  Justice.  Yet  It  Is  unusual  for  tbe 
Jail  to  be  Tmder  tbe  same  r6of  or  on  tbe  same 
lot  or  square  as  is  tbe  conrttioaBe  of  a  coun- 
ty. Tbe  term  "seat  of  Justice"  far  a  coun- 
ty is  like  tbe  term  "seat  of  goTemmcmt"  for 
the  state.  The  OmstttntloB  requires  certain 
officers  to  reside  st  tbe  seat  of  goTemment; 
to  keep  their  records  and  perform  tbeir  dn- 
ttes  there.  That  does  not  mean  that  they 
are  afl  required  to  reside  under  the  same 
roof,  or  keep  tbeIr  ofRcoB  tn  tbe  capltol 
building'. 

The  petition  aven  that  at  the  time  tbe 
eoorthouse  was  erected  In  the  town  of  8t. 
Loul*  In  1834  the  land  on  which  is  the  city 
hall,  to  'wki<di  the  recorder  is  about  to  re- 
more.  was  not  embraoed  in  the  town  limits, 
and  tOT  tiat  reoson  the  removal  is  onlawfut. 
la  State  ex  rd.  r.  SmUh,  above  referred  to, 
it  was  held  that  the  comity  court  bad  no 
authority  to  remons  the  courttsmse  to  a 
lot  or  square  that  was  not  a  part  of  tbe 
original  town  of  Lebanon,  for  the  icasok 
that  tbe  50  acres  bad  been  donated  to  tiie 
county  with  tha  understanding  that  the  court- 
house should  be  ktcarted  there.  Tbe  county 
had  sold  lots,  and  Isdoced  people  to  invest 
th«re.  etc.  That  case  arose  and  was  de- 
cided In  1870.  Bot  in  187&  a  new  OoBstltn- 
tion  was  adopted,  and  in  It  was  the  follow- 
log:  "All  additions  to  a  town  which  is  a 
county  seat  shall  he  included,  considered  and 
regarded  as  a  pott  of  the  county  seat."  Ar^ 
ticle  9,  S  2.  This  was  t  new  provision  in 
our  law.  In  that  elanse  not  only  is  the 
county  seat  called  a  town,  bat  all  additions 
are  by  express  terms  made  a  part  of  the 
county  seat  There  could  have  been  no  ob- 
ject fai  ndoptliig  that  clause  if  It  was  not  to 
impress  upon  the  additions  to  the  town  the 
same  character  as  regards  county  business 
as  the  original  toiwn  possessed.  If  it  did  not 
acconptlsh  that  purpose  it  did  not  accom- 
plidi  anything. 

Tbe  city  of  St  Lonls  being  for  all  neces- 
sary porposes  a  county  in  Itself,  the  seat  of 
Justice  of  sacb  quasi  county  Is  the  dty  It- 
self, and  as  tb«  dty  ball,  to  which  the  de- 
fendant was  about  to  remore  his  office  when 
this  nit  was  filed,  is  wKbln  tlie  dty  limits, 
it  Is  at  the  seat  of  Jnstlec,  within  the  mean- 
ing of  section  00S5,  Her.  St  1899. 

The  Judgment  sustaining  the  demurrer  was 
correct,  and  It  Is  affirmed.  All  concur,  a- 
cept  BOBXNBONt  3^  abseat 


LORTS  et  al.  v.  WASH  «t  at 

(Supreme  Court  of  Misaouri,  Diviooa  No.  2. 
Tune  g.  1903J 

WILL  CONTBST— MENTAL  CAPACITY— INSTRUC- 
TION —  ATTESTING  WITNESSES  —  NECESSITY 
OF  PRODUCING— QUALIFICATICm  OF  BXPBRT 
WITMB8B— MOTION  TO  STRIKB  OUT  PLBLAD< 
IN0-APPBAIr-7RJB8EHTATI0N  OF  QUSSTION. 

L  Where  alleged  error  in  overruling  a  motion 
to  strike  out  aa  answer  is  not  called  to  the  at- 
tention of  the  lower  court  in  the  motion  for  a 
new  trial.  It  cannot  be  reviewed  on  appeal,  the 
motifm  to  strike  being  no  part  of  tiie  record 
proper. 

2.  A  doctor's  testimony  that  he  baa  treated 
a  great  many  old  people,  and  is  acquainted 
with  the  effects  of  pneusionia  upon  them,  does 
not  qualUy  him  to  testify  to  the  pn^wtale  men- 
tal capacity  to  make  a  will  of  an  old  person 
suffering  from  that  disease. 

3.  In  a  will  contest  ca^e  a  declavatfen  of  law 
that,  to  enukitnta  a  sound  mind,  tbe  testator 
must  not  only  l>e  able  to  understand  that  be  tias 
given  his  property  to  one  object  of  hia  regard, 
but  must  also  comprehend  the  extent  of  his 
property  and  the  nature  of  the  cialmfl  of  other 
natural  objects  of  bis  bountj.  and  to  recollect 
who  they  are,  and  to  form  an  iutelligeut  pur- 
pose of  excluding  them  from  any  share  in  his 
eetate,  is  propetiy  refused,  aa  requiring  toe 
■OTere  a  test  of  capacity. 

4.  The  declaration  is  also  properly  refused 
where  the  court  has  declared  the  law  to  be  that 
if  testatrix  was  on  her  deathbed,  racked  with 
pain  and  disease,  and  feeUe  in  nund  and  body, 
and  not  having  snffldent  undenrtanding  and  in- 
telligence to  transact  her  business  affairs,  and 
comprehend  ttie  traosaetion  in  question,  tbe 
nature  and  extent  of  her  property,  and  to 
whom  she  was  giving  it,  she  bad  not  teatamoip 
tar^  capacity. 

5.  It  is  not  necessary  Id  a  wlU  contest  case 
that  the  will  should  be  proved  by  the  testimony 
€t  all  of  tbe  Bubscritiing  witnesses. 

Appeal  from  Circuit  Court,  Fhelps  Ooun- 
ty;  L.  B.  Woodslde,  Judge. 

Action  by  Stephen  Lorts,  as  guardian  of 
William  Lorts,  and  others,  against  Eldorado 
Wash  and  another.  Judgment  for  defend- 
ants, and  plaintiffs  appeaL  Affirmed, 

Thos.  M.  &  Cyrua  H.  Jtmea,  for  appellants. 
J.  A.  Watson.  F.  H.  Farrti^  and  J.  B.  Hani- 
son,  for  reapondenta. 

Statement 

FOX,  J.  This  Is  a  suit  brought  by  appel- 
lants on  tbe  12th  day  of  May,  1900,  to  con- 
test and  set  aside  tbe  will  of  Caroline  Wash, 
who  died  on  tbe  23d  day  of  February,  1900; 
and  tbe  will  was  executed  on  the  22d  day  of 
February,  1900.  The  pleadings  in  the  case, 
after  averring  the  Interests  of  the  heirs  and 
tbe  execution  of  the  will,  make  the  follow- 
ing allegations,  viz.: 

Allegation  In  Petition. 

*The  plaintiffs  further  state  that  said  Caro- 
line Wash  was  over  70  years  of  age  when  she 
died;  that  at  and  for  some  time  prior  to  the 
date  of  her  death  she  *was  weakened,  both 
In  body  and  mind,  by  old  age;  that  she, 
some  time  prior  to  her  decease,  was  under 
the  direct  influence  and  control  at  XUilarado 
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Wash  and  Pierre  Watson;  that  seTeral  days 
prior  to  her  decease  she  was  attacked  by  a 
deadly  malady,  and  then  and  there  became 
sick  untQ  death,  and  so  remained  up  to  the 
23d  day  of  February,  A.  D.  1900,  when  she 
died;  that  on  the  22d  day  of  February,  A. 
D.  1900,  she  being  then  and  there  enfeebled 
by  her  old  age  and  the  ravages  of  the  deadly 
disease  aforesaid,  and  racked  by  eieniclat- 
Ing  pains,  and  while  in  the  throes  of  death, 
the  said  defendants,  Eldorado  Wash  and 
Pierre  Watson,  procured  the  preparation  of  a 
paper  writing,  and  procured  and  Induced  the 
said  OaroUne  Wash  to  sign  the  ume." 

By  the  terms  of  the  will  Eldorado  Wash 
and  Pierre  Watson  were  made  the  beneficiar- 
ies of  said  will.  Said  will  was  duly  wit- 
nessed and  probated,  which  was  duly  averred 
in  the  petition.  The  petition  further  avers 
that  said  instrument  aforesaid  "was  not  and 
Is  not  the  wUl  of  Oaroline  Wash,  for  that  the 
said  Caroline  Wash,  for  &  long  time  prior  to 
lier  death,  was  debilitated  both  In  body  and 
mind,  as  aforesaid,  and  plaintiffs  state  and 
aver  the  fact  that  she  was  under  the  in- 
fluence and  control  of  said  defendants,  for 
the  purpose  of  Influencing  and  poisoning  the 
mind  of  said  Caroline  Wash  against  plain- 
tiffs, made  false,  fraudulent,  and  fabricated 
reports  and  charges  of  and  concerning  plain- 
tiffs to  her,  for  the  fraudulent  purpose  of 
inducing  her  to  disinherit  plaintiffs,  and  ob- 
tain for  themselves  a  bequest  of  all  her  prop- 
erty; that  for  a  long  time  prior  to  her  death 
the  said  defendants  unduly  and  artfully  in- 
fluenced her,  the  said  Caroline  Wash,  so  that 
she  was  completely  under  their  influence  and 
control  up  to  the  date  of  her  death  as  afore- 
said. That  on  the  day  of  her  death,  as 
aforesaid,  the  said  defendants,  by  their  un- 
due influence,  artful  designs,  and  fraudulent 
practices.  Induced  and  procured  the  said 
Caroline  Wash  to  sign  the  aforesaid  instru- 
ment of  writing,  purporting  and  pretending 
to  be  her  last  will  and  testament.  That  at 
the  time  she,  the  said  Caroline  Wash,  signed 
said  paper  of  writing  as  aforesaid,  she  was 
in  a  dying  condition,  all  as  hereinbefore  said, 
and  her  mind  was  so  enfeebled  and  unsound 
as  to  render  her  totally  Incapable  of  under- 
standing the  matter  in  hand,  and  that  she 
did  not  comprehend  the  purport  of  the  In* 
strument  signed  by  her." 

The  answer  of  defendants  is  in  words  and 
flgures  as  follows: 

"Now  comes  the  defendants,  and  for  an- 
swer to  plaintiffs'  petition  admit: 

"First.  That  the  parties  ploIntiflB  are  the 
persons  they  represent  themselves  to  be,  and 
that  their  heirship  In  the  estate  of  Caroline 
Wash,  deceased,  Is  aa  charged  in  the  pe- 
tition. 

"Second.  That  the  will  of  said  Caroline 
Wash  has  been  probated,  as  charged,  and 
that  the  same  now  stands  as  the  true  will 
•ot  Caroline  Wash. 

"And  defendants,  further  answering,  arer 


that  the  will  In  contest  Is  tbe  true  vltt  d 
said  Oaroline  Wash,  and  deny  each  and 
every  allegation  In  plaintiffs'  petition  con- 
tained not  herein  speclflcally  admitted. 

"Wherefore,  defendants  having  fully  an- 
swered, ask  to  be  discharged  wltli  their 
costs." 

The  will  of  Caroline  Wash,  sought  to  be 
annulled  by  this  proceeding,  was  as  follows: 

"State  of  Missouri,  County  of  Phelps.  In 
the  Name  of  God,  Amen:  I,  Caroline  Wash, 
being  of  sound  and  disposing  mind,  and 
knowing  the  uncertainties  of  life  and  the 
certainties  of  death,  do  hereby  make,  pub- 
lish and  declare  this  to  be  my  last  will  and 
testament,  hereby  revoking  ail  former  wills 
and  testaments  made  by  me. 

"First:  I  give  and  bequeath  to  my  beloved 
daughter.  Iflldorado  Wash,  and  to  Pierre  Wat- 
son all  my  personal  property  of  whatsoever 
kind  I  may  possess  at  the  time  of  my  de- 
cease; Except  such  part  thereof  as  I  give  to 
the  other  persons  hereinafter  mentioned  in 
this  will;  they,  the  said  Eldorado  Wash  and 
Pierre  Watson  to  share  alike  in  said  prop- 
erty. 

"Second:  I  give  and  bequeath  to  William 
Lorta,  SnlHe  Fuhrlng,  Hannah  Lorts,  Gen- 
ette  Lorts,  Lulu  Lorts,  Frederick  Lorts,  Her- 
man Lorts,  and  Alexander  Ijorts,  who  are 
heirs  at  law  of  my  daughter,  Mary  Lorts,  de- 
ceased, the  sum  of  one  dollar  each,  to  be  paid 
within  one  year  after  my  decease. 

"Third:  1  give  and  bequeath  to  John  Mor- 
ris, Samuel  Morris.  Stephen  Morris,  James 
Alexander  Morris,  who  are  heirs  at  taw  of 
my  daughter,  Anna  Mariah  Morris,  deceased, 
the  sum  of  one  dollar  each,  to  be  paid  with- 
in one  year  after  my  decease. 

"Fourth:  I  give  and  bequeath  to  my  son. 
James  Alexander  Wash,  or  to  his  helra  at 
law,  the  sum  of  oue  dollar  to  be  paid  with- 
in one  year  after  my  decease,  provided  the 
same  is  called  for  by  him  or  those  who  le- 
gally represent  him,  and  if  the  same  be  not 
called  for  as  aforesaid,  within  one  year  after 
my  decease,  then  the  same  Is  to  revert  to 
Eldorado  Wash. 

"Fifth:  I  give  and  devise  to  my  daughter, 
Eldorado  Wash,  and  Pierre  Watson  all  my 
right,  title  and  Interest  In  and  to  the  follow- 
ing described  real  estate  lying,  being  and 
situated  in  Phelps  County,  Missouri,  to-wit: 
The  South-west  quarter  of  Section  number 
five,  in  Township  number  thirty-nine,  in 
range  number  six,  west;  the  South  half  of 
the  South-east  quarter  of  Section  number 
five,  Township  No.  tbtrty-nlne.  Range  num- 
ber six,  west;  The  North-west  of  the  South- 
east quarter,  west  half  of  Lot  number  one, 
of  the  North-east  quarter,  west  half  of  lot 
number  three  of  the  North-east  quarter.  Lot 
number  three  of  the  Northwest  quarter,  and 
the  East  fractional  west  half  of  lot  number 
four  of  the  Northwest  quarter,  all  In  Section 
number  five,  in  Township  thirty-nine.  Range 
number  six.  West;  and  the  North  half  of 
Section  number  eight,  la  Township  tblrty- 
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nine,  Banee  number  six,  Wert;  It  being 
my  intention  to  give  and  to  devise  to  them 
all  mj  interest  in  the  above  described  lands, 
as  la  shown  by  my  declaration,  as  the  widow 
of  T.  A.  Wash,  deceased;  they,  the  afore- 
said Eldorado  Wash  and  Pierre  Watson,  to 
share  alike  in  the  above  described  premises. 

"Sixth:  I  hereby  appoint  my  executors,  El- 
dorado Wash,  and  Pierre  Watson,  to  act  In 
settling  up  my  estate  wltbont  bond,  and  I 
hereby  charge  them  to,  as  soon  as  practical 
After  my  decease,  to  pay  all  indebtedness 
that  may  exist  against  me  at  the  time  of  my 
decease. 

"Witneai  my  hand  and  seal  this  22nd  day 
of  Pebntaiy,  Nineteen  Hundred. 

"Caroline  Wash.  [Seal.] 
Testimony  Whereof,  we  the  undersign- 
ed witnesses  hereby  certify  that  the  abore 
named  Caroline  Wash  signed  the  within  doc- 
ument in  our  presence  thlg  22nd  day  of  Feb- 
ruary. A.  D.  1900k 
**Wltnesaea: 
"J.  A.  Watson. 
"C.  C.  Watson. 
'•S.  T.  MitchdL 
"J.  J.  Carter.** 
A  Jury  being  waived,  this  cause  was  sub- 
mitted to  the  court  upon  the  testimony  In- 
troduced. 

It  Is  unnecessary  to  burden  this  opinion 
with  a  detailed  statement  of  all  the  testi- 
mony offered  in  the  cause;  It  Is  sufficient,  to 
dlqK}se  of  tbe  legal  question  Involved,  to 
simply  say  that  there  was  testimony  by  both 
plaintiffs  and  defendants  tending  to  prove  the 
Issues  presented  by  the  pleading. 

The  following  declarations  of  law,  as  dis- 
closed by  the  record,  were  given  at  the  re- 
quest of  the  plaintiffs: 

"(1)  The  court  declares  the  law  to  be  that 
tf  it  appears  from  the  evidence  that,  at  the 
time  the  will  In  question  was  made,  Caroline 
Wash  was  on  her  deathbed,  racked  with 
pain  and  disease,  and  feeble  In  mind  and 
body  from  such  sickness,  and  had  not  suffl- 
clent  understanding  and  intelligence  to  trans- 
act ber  ordinary  business  affairs,  and  to  com- 
prehend the  transaction  then  in  question,  the 
nature  and  extent  of  ber  property,  and  to 
whom'  she  was  giving  tbe  same,  then  she  bad 
not  iuffldent  capacity  to  make  a  will,  and 
the  Issues  will  be  found  for  the  plalntlfTs. 

*'(2)  The  court  declares  the  law  to  be  that 
the  burden  of  proof  Is  upon  the  defendants  In 
this  case  to  prove  the  proper  execution  and 
attestation  of  the  will  In  question,  and  that 
tbt  testatrix  was  of  sound  mind  at  the  time 
of  the  execution  of  said  will;  and,  unless  tbe 
defendants  or  proponmits  of  said  will  have 
shown  such  facts  by  a  preponderance  of  the 
testimony,  the  Issues  will  be  found  for  the 
plaintiffs." 

Instructions  Xoa.  S  and  4  requested  by 
plaintiffs  were  refused,  which  we  will  notice 
In  the  course  of  tbe  oplulon. 

The  court  found  tbe  issues  for  tbe  defend- 
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ants,  and  rendered  Judgment  accordingly, 
sustaining  tbe  will.  From  this  Judgment 
plaintiffs  have  prosecuted  their  appeal,  and 
this  cause  Is  now  before  us  for  review. 

Opinion. 

The  attack  upon  this  will  Is  based  upon 
two  grounds:  First.  It  is  alleged  that  tbe 
beneficiaries  in  said  will,  by  the  exercise  of 
an  undue  inflnence  over  tbe  mind  of  tbs 
testatrix,  procured  the  declaration  and  pub- 
lication of  tbe  will  involved  in  this  suit 
Second.  That  Caroline  Wash  was,  by  reason 
of  her  physical  and  mental  condition,  in- 
capable of  making  a  will. 

The  first  contention  urged  by  tbe  plain- 
tiffs is  that  the  court  erred  In  overruling  the 
motion  filed  to  strike  out  the  answer  of  de- 
fendants. This  motion  was  filed,  and  tbe 
reasons  assigned  In  it  for  striking  out  tbe 
answer  of  defendants  was  because  they  had 
refused  to  obey  tbe  command  of  subpoena 
to  appear  before  a  notary  public  and  give 
tbelr  depositions  in  this  cause.  It  will  be 
observed  that  tbe  error  complained  of  in  this 
motion  was  not  called  to  the  attention  of  tbe 
court  in  tbe  motion  for  new  trial.  This  mo- 
tion to  strike  out  was  no  part  of  the  record 
proper,  and.  In  order  to  subject  the  action 
of  the  court  In  overruling  it  to  review.  Its 
attention  had  to  be  directed  to  it  in  tbe  mo- 
tion for  new  trial.  The  action  of  the  trial 
court  upon  this  motion  has  not  been  prop- 
erly preserved  by  this  record,  and  is  there- 
fore not  before  us  for  review. 

Our  attention  is  next  directed  to  tbe  er- 
ror complained  of  In  the  exclusion  of  testi- 
mony.   During  the  progress  of  the  trial.  Dr. 
Johnson,  of  Rolia,  Mo.,  was  Introduced  as  a 
witness.    He  had  never  visited  Mrs.  Wash 
I  during  ber  Illness.   He  testified  as  follows: 
.  "Q.  Now  I  will  ask  you  if  In  your  experience 
<  you  have  treated  old  people,  that  Is,  over  tbe 
I  age  of  60  or  70.  A.  A  great  many.   Q.  Are 
j  you  acquainted,  or  from  your  experience  do 
:  you  know  the  effect  of  this  disease  upon  old 
i  people?   A.  Yes,  sir.   Q.  Now  I  will  ask  you, 
j  doctor,  if  a  woman  78  years  old,  sick  with 
I  la  grippe  and  pneumonia  from  Sunday  till 
:  Saturday  morning,  delirious  on  Tnesday  and 
I  Wednesday,  with  a  temperature  on  Sunday  of 
:  103,  on  Tuesday  of  lOTt,  delirious  onWednes- 
I  day  and  Thursday,  ber  temperature  101,  pulse 
I  120,  and  In  a  sinking  condition  and  in  consider^ 
able  pain.  Friday  morning  dellriqus,  pulse  less 
than  100,  temperature  105,  and  dead  tbe  fol- 
lowing Saturday  morning,  would  be  of  sound 
and  sufficient  memory  on  Thursday  evening 
to  realize  and  comprehend  the  extent  of  tbe 
business  of  making  a  disposition  of  her  prop- 
erty?  iThe  defendants  objected  to  this  ques- 
tion for  tbe  reason  that  the  witness  had  not 
qualified  himself  sufflclently  to  be  authorized 
to  answer  that  question,  and  for  the  further 
reason  that  It  Is  not  based  upon  tbe  facts  as 
heretofore  developed  In  the  trial,  and  for 
tbe  further  reason  that  It  Is  not  within  tbe 
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pale  of  human  testimony  to  ffetermlne  the 
condition  of  man's  mind,  which  objection  was 
by  the  court  sustained;  to  which  action  of 
the  court  In  sustaining  the  said  objection  of 
the  defendants,  the  plalntifFs,  by  counsel.  In 
open  court,  objected  and  excepted  at  the 
time.)"  The  court  was  clearly  correct  In  ex- 
cluding the  answer  to  this  question.  In  the 
first  place,  the  answers  to  the  preliminary 
questions  do  not  show  that  the  doctor  had 
any  opinion  as  to  her  mental  condition.  He 
may  have,  from  his  experience  In  treating 
pneumonia,  formed  a  very  correct  opinion 
generally  as  to  the  effects  of  that  disease 
upon  the  system;  but  he  does  not  pretend 
to  say  that  he  could  glre  an  opinion  as  to  her 
mental  condition  at  the  time  she  executed 
this  will.  This  questton  was  clearly  Incom- 
petent. 

Complaint  is  also  made  that  the  court  ex- 
cluded competent  evidence  offered  by  plain- 
tiff, tending  to  Impeach  witness  J.  A.  "Watson, 
the  attorney  who  wrote  the  last  will  of  Mrs. 
Wash.  This  testimony,  offered  for  the  pur- 
pose of  Impeachment,  consisted  of  a  circular. 
Issued  hy  Watson  while  he  was  a  candidate 
for  some  office.   It  Is  as  follows: 

*^  the  voters  of  Pbelps  Connlj-. 

"Bolla,  Ma.  April  IStb,  1900. 
"As  aam»  of  my  opponents  are  circulating 
a  report  to  the  effect  that  I.  as  attorney, 
drew  up  a  will  for  the  late  Carry  Wash,  de- 
ceased. In  which  I  fraudulently  had  her  give 
my  brother  a  irartlon  of  her  estate,  and  as 
they  are  also  circulating  various  fraudulent 
reports  about  the  same,  I  desire  to  take  this 
method  to  say  to  the  voters  of  this  county 
that  said  reports  are  absolutely  false  and 
without  any  foundatlDo  whatever,  and  are 
b&lng  circulated  by  my  (^ponents  for  the 
express  purpose  of  misleading  the  people  of 
this  county,  and  thereby  to  Injure  my  cliances 
tot  nomination  to  the  office  of  prosecuting 
attorney. 

"The  facts  In  the  case  are  shown  by  the 
following  aflldavlt,  whteh  is  signed  by  Eldo- 
rado Wash,  a  daughter  of  the  deceased,  and 
by  S.  T,  Mitchell  and  J.  J.  Carter,  wlio  were 
present  when  said  will  was  drafted  by  me, 
and  wtio  were  also  witnesses  to  the  same. 

"  'State  of  Mtssonri,  County  of  Phelps— ss: 
"'On  the  15th  of  April,  1900,  before  me, 
W.  D.  Jones,  a  notary  public,  within  and 
for  the  county  of  Pbelps  and  state  of  Mis- 
souri, comes  Eldorado  Wash,  S.  T.  Mitchell 
and  J.  J.  Carter,  and  state  the  facts  to  be 
that  they  were  presentat  the  residence  of  the 
late  Carry  Wash,  deceased,  on  the  22nd  day 
of  February,  1900,  when  she  made  her  last 
will  and  testament;  that  she  told  J.  A. 
Watson,  as  her  attorney.  In  our  presence  how 
she  desired  to  dispose  of  her  property,  and 
that  be  wrote  her  will  exactly  as  directed, 
and  that  she  signed  the  same  In  our  presence, 
and  that  the  said  J.  A.  Watson  did  nothing 
whatever  Irat  write  said  will  as  her  attorney 


I  as  she  directed,  and  reports  of  whatever 
'  nature  to  the  contrary  are  to  our  knowledge 
and  belief  absolutely  false. 

"  '[Stgned]  Eldorado  Wash. 

"•8.  T.  Mitchell. 
"  *J.  J.  Carter.' 
"  'Subscribed  and  sworn  to  before  me,  ttils 
13th  day  of  April,  1000. 
"  '[Seat]      W.  D.  Jones,  Notary  Public. 
"  'My  commlBsion  expires  AprU  16tb,  1900." 

"Permit  me  to  say  in  contaoalon,  that  I 
never  in  my  life  vpotoa  a  word  to  Mrs.  Wasb 
or  she  to  me  about  what  disposition  slw  waa 
I  to  make  of  ber  xtn^oty  except  what  was 
I  said  between  us  in  tlie  preaenoe  of  tba  above 
'  named  parties,  as  above  stated. 
I     "I  also  dedre  to  fiorttier  state  that  I  Iwve 
I  tried  to  make  tliis  race  fairly  and  squarely 
oa  my  merits  as  a  lawyer  and  a  man,  and  I 
have  not  expectsd,  nor  do  I  exjpect  to  get 
Into  office  by  slandering  and  abusing  my 
opponents,  as  tta^  are  trying  to  do  mc^  and 
no  matter  to  me  what  the  result  of  this 
primary  electton  18,  I  shall  stand  aa  I  have 
ever  stood  to  the  grand  old  Demoeratie  party, 
true  to  Ite  flag,  true  to  its  prinelirtesk  and 
true  to  Its  nominees.  Bespectfully, 

"J.  A.  Watson." 

We  have  carefully  read  the  testimony  of 
Watson,  both  direct  and  crow  examination, 
and  we  find  no  error  In  the  exclusion  of  this 
circular.  It  was  pcrely  a  drcnlar,  applicable 
to  a  political  campaign,  and  did  not,  In  fttct, 
impeach  the  witness  upon  the  material  parts 
of  his  testimony.  This  leads  us  to  the  con- 
tention of  the  plaintiffs  that  the  court  erred 
In  refusing  instructions  Nos.  3  and  4,  as 
requested  by  the  plaintiffs.  That  we  may 
fully  appreciate  the  application  of  the  in- 
structions, as  to  the  tacts  as  developed  by 
the  testimony,  we'  here  quote  them  as  fol- 
lows: 

"(3)  The  court  declsres  the  law  to  be  that, 
in  determining  whether  nndae  influence  was 
used  to  procure  the  execution  of  the  paper 
writing  offered  as  the  last  will  of  Caroline 
Wash,  It  will  take  into  consideration  her 
mental  and  physical  condition  at  the  time 
of  executing  It,  the  will  Itself,  and  the  pro- 
visions therein,  and  if  from  all  the  facts 
and  circumstances  In  evidence  it  appears 
that  Pierre  Watson  and  Eldorado  Wash, 
the  beneflclarles  of  said  will,  were  constant- 
ly with  Caroline  Wash  for  some  time  l>efore 
and  during  ber  last  sickness,  and  were  active 
In  procuring  said  will  to  be  written,  and  that 
they  or  either  of  them  mentioned  the  names 
of  the  disinherited  grandchildren  of  the  said 
Caroline  Wash,  and  that  they  were  present, 
and  either  of  them  assisted  In  dlctatln*  or 
mentioned  the  names  of  the  disinherited 
grandchildren  to  the  said  Caroline  Wash,  or 
to  the  said  scrivener,  then  and  in  that  case 
said  will  was  not  the  will  of  said  Caroline 
Wash,  and  the  issues  will  be  found  for  the 
plaintiffs. 

"(4)  The  court  declares  tlie  law  to  be  that. 
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to  order  to  eoMtttute  a  sound  and  dlqmdag 
nilnd,  the  teatator  mnst  not  only  be  able  to 
mideratand  tbat  be  «r  wbe  baa  Ikt  bda  or  bar 
wUl  gtreo  tba  wbole  ot  bis  or  ber  property  to 
one  object  of  bis  or  ber  regard,  but  must  also 
bavB  capacity  to  comprebend  tbe  extent  of 
Ua  or  ber  property,  and  the  nature  of  tbe 
ektlma  of  otbexs  whom  by  bis  or  her  will 
be  or  cbe  la  excluding  from  all  participation 
in  tbat  pn^rty,  and  that  be  or  she  must  at 
tbe  time  be  capable  of  recoUeedng  wbo  those 
relatknu  are,  and  nnderatsmdlng  at  tbe 
time  tbetr  reapecdve  claims  upon  bis  <x  ber 
regards  and  bounty,  and  must  he  of  aoflleluit 
mbid  and  Jn^;ment  to  dellbnately  form  an 
Intelligent  purpose  of  adudlng  them  from 
any  share  In  his  or  her  property;  and  In  tbls 
case,  unless  It  appears  from  the  evidence 
that  tbe  testatrix  was  of  sufDdent  strength 
of  mind  and  memory  to  comprehend  tbe  ex- 
tent and  deserlptioa  of  her  property  interest, 
as  well  as  to  nmember  and  give  to  tbe 
scriTener  writing  her  will  tbe  names  of  ea«b 
of  ber  granddiUdren  entitled  to  participate 
in  ber  pn>perl7,  the  Issues  will  be  found  for 
the  TbdntUTs.*' 

We  wfl]  sfanply  say,  as  to  Instnictleii  No. 
3,  that  tiie  testimony  tu  this  case  did  not 
wazroBt  any  such  Instruction.  After  a  care- 
ful exailnatioo  of  all  tbe  testimony,  there 
Is  aa  entixe  absence  of  any  aubstanttal  testi- 
mony tending  to  show  any  nndue  Influence 
exercised  over  the  mind  of  Mrs.  Wash  in 
procuring  tbe  will  InvolTed  In  l^la  aolt  In 
tbe  case  of  Jackson  t.  Hardin,  83  Mo.  175, 
Pbllllpe,  0.,  in  a  very  able  and  fordble 
opinion,  announced  very  clearly  the  true  rule 
as  applicable  to  thla  subject  Be  says:  "Tbe 
Influence  denounced  by  law  must  be  such  as 
amounto  to  oTerpersuaalon,  coercion,  or  force, 
destroying  tbe  free  agency  and  will  power  of 
tbe  testator.  It  must  not  be  merely  tbe  In- 
flneiue  ot  affection  or  attachment,  nor  the 
desire  of  gratifying  tbe  wtebes  of  one  be- 
lored,  req>ected,  and  trusted  by  the  testator 
—citing  Rankin  t.  Rankin,  61  Mo.  205;  Hig- 
glns  T.  Carieton,  S8  Md.  118  (92  Am.  Dec. 
60q;  1  Bedf.  on  Wills,  pp.  522,  523.  While 
Oie  extreme  age,  helplessness,  and  consequent 
susceptibility  of  the  testator  are  Important 
facts  in  the  ascertainment  of  the  undue  In- 
fluoioe,  yet  ft  is  not  to  be  inferred  from  either 
^e.  sfdcness,  or  debility  of  body,  If  sufflclent 
tatelUgenee  remains.  HSgglns  r.  Oarietcm, 
■npta."  He  also  rery  appropriately  adds. 
In  dlseussing  tbb  question:  "Aa  neither 
eomta  nor  Juries  can  make  wills  fbr  men, 
tbey  ongbt  to  be  careful  In  nnmaktog  them." 
There  was  no  error  In  refusing  InstrucUon 
No.  8. 

As  to  Instruction  No.  4,  tt  will  suffice  to 
say  that  It  Is  not  In  an  reepecto  In  harmony 
whb  the  approred  precedents;  It  requires  a 
test  of.  capacity  whlcb  would  render  most 
people  incapable  of  disposing  of  tfadr  prop- 
erty. While  tbe  instruction  In  the  main  Is 
correct,  yet  it  undertakes  to  add  to  tbe  ap- 
proved precedents,  wtalcb  renders  tt  objec- 


tionable. Aside  from  this,  tnstmction  No. 
1,  gtrcn  at  tbe  request  of  ^alatiffls,  embod- 
ied sufficiently  the  features  as  urged  by  this 
refused  Instruction.  This  was  a  trial  by  tiw 
court,  and  instruction  No.  1  Indicates  very 
dearly  tbe  theory  upon  which  the  case  was 
tried,  and  pointedly  shows  tbat  tbe  court 
applied  the  tests  of  capacity  sanctioned  by 
the  wdl-eettled  law  on  that  subject. 

It  Is  further  tuslsted  by  plaintltTs  that  de- 
fendants should  have  introduced  all  the  suli- 
scribing  witnesses.  This  contortion  Is  most 
appropriatdy  answered  by  this  court,  in  the 
case  of  Craig  r.  Craig,  156  Bfc  loc.  dt  361, 
:t6  a  W.  1007,  where  It  la  aniioanoed  tbat 
"our  statute  requires  tbat  a  will  be  In  writ- 
ing, signed  by  tbe  testator  or  some  one 
1^  tada  direction  In  bis  preaenea,  and  be  at- 
tested by  two  or  more  wltoeases  mbscitttlng 
it  in  tbe  presence  of  the  tsatator  Section 
S87Q;  Rev.  St  1889;  S  4001,  Rer.  St  1800]. 
But  tte  law  does  not  make  the  proof  of  tbe 
will  d^^emtaBt  alone  on  the  tesdmoi^  of 
the  subscribing  witaesaes  or  render  their  tea- 
tlmcmy  absolutely  essential.*'  To  tbe  asms 
effect  la  Maya  t.  Mayii  U4  Mo.  586,  21  8. 
W.  021:  "Tbe  law  does  not  place  the  va- 
lldtty  of  these  Important  miralmenta  of  title 
at  tbe  mercy  of  tbeae  who  may  be  called 
vpon  to  verify  their  execution."  While  the 
general  rule  la  announced  In  Onig  v.  Gralg, 
supra,  that  all  the  aubeeilUag  witnesses 
sbould  be  IntTDdwed.  tt  does  not  foHow  that 
a  failure  to  Introdace  theas  woidd  eonatitute 
emnr.  That  nUe  la  amioaneed  aa  a  au^gea- 
tlon  of  the  appropriate  mediod  of  procedure 
In  cases  of  this  cbaracter.  On  the  ether 
band,  the  rule  is  weU-aettled  that  all  that  is 
required  of  those  ehil^ng  under  tbe  will  is 
to  make  out  a  "prima  facie''  cass;  Judge 
Bladt,  to  Norton  t.  Paxtoo,  110  Ho.,  loc. 
dt  462,  10  a.  W.  807,  In  speaking  of  ttie 
method  of  procedure,  annownced  this  very 
plate  and  rimple  rule.  He  says:  "It  Is  suf- 
fidcnt  for  thoae  wbo  dalm  vnder  the  will 
to  make  out  a  prima  tede  case  te  the  first 
teatenee.  There  Is  a  presumption  that  ev- 
ery adult  person  compop  mentis,  but  the 
presumption  is  one  of  teet  «ily.  It  may  be 
that  the  productloa  of  a  will,  reasonable  on 
Ita  face,  with  proof  of  due  oecutlon  and  at- 
testation, and  tbat  tbe  testator  waa  of  full 
age,  will  make  out  a  prima  fade  case  on 
tiie  part  of  tbe  proptmenta,  tbna  gMng  full 
force  to  the  preenmption.  though  the  usual 
course  Is  to  offer  some  evidence  of  mental 
capadty.  Tbe  pftrttea  .  dalmhig  under  tbe 
will  having  made  out  a  prima  fade  case,  the 
cMitestante  oMiat  bring  forwatd  thctar  evi- 
dence. But  It  does  not  follow  from  all  tbls 
that  .the  burden  of  proof  Alfte.  It  remains 
with  tboae  clalmteg  under  tbe  will,"  It  waa 
not  abacrfately  essential  to  Introdace  all  the 
wttncsKS  attesting  the  execution  of  tbls  will. 

It  Is  earnestly  Insisted  by  plalntUEs  tbat 
the  finding  of  the  trial  court  was  not  sus- 
tateed  by  the  proof.  We  are  unable  to  con- 
cur with  tbe  views  of  tbe  learned  counsel  aa 
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to  this  claim.  Upon  a  careful  consideration  [ 
of  all  the  testimony,  we  are  of  the  opinion 
that  the  judgment  in  this  cause  was  amply 
supported  by  the  testimony.  As  was  else- 
where said,  "Courts  cannot  make  wills,"  and 
the  unmnklng  of  them  ought  to  be  based.upon 
reasonably  satisfactory  eTldence.  Marshal, 
J..  In  tbe  case  of  Sehr  t.  Llndemann,  158 
Mo.,  loc.  cit  288,  54  S.  W.  637,  very  clearly 
states  the  rule  and  the  application  of  It. 
Tbe  testimony  in  that  case  was  In  some  re- 
spects similar  to  tbe  evidence  In  this  case. 
He  says:  "Under  the  statute  of  wills  the 
owner  of  property  is  permitted  to  dispose  of 
it  as  be  chooses  after  his  death.  If  be  makes 
no  disposition  of  it  by  will,  tbe  statute  of 
descents  disposes  of  it  for  him.  Wben  a 
will  l8  contested,  It  devolves  upon  the  pro- 
ponents to  prove  tbe  execution  of  the  will, 
that  tbe  testator  was  of  requisite  age,  and 
that  be  was  sane.  This  makes  out  a  prima 
facie  case,  and  It  then  devolves  upon  the 
contestants  to  establish  incompetmcy  or  un- 
due Influence.  By  competency  Is  meant  In- 
telligence sufficient  to  understand  the  act  be 
is  performing,  the  property  be  possesses,  the 
disposition  he  is  making  of  It,  and  tbe  per- 
sons or  objects  he  makes  the  beneficiaries  of 
Ills  bounty.  Imperfect  memory  caused  by 
sickness  or  old  age,  forgetfulness  of  tbe 
names  of  persons  he  has  known.  Idle  ques- 
tions, or  requiring  a  repetition  of  informa- 
tion, will  not  be  sufficient  to  establlsb  in- 
competency, If  be  has  sufficient  intelligence 
remaining  to  fulfill  tbe  above  definition. 
Mere  opinions  of  witnesses  that  tbe  testator 
was  'cbildlsb,*  or  acted  'funny,*  or  was  'worse 
than  a  child,*  or  that  there  were  'Inequali- 
ties In  the  will,'  unaccompanied  by  any  tes- 
timony showing  any  particular  act  or  fact 
evidencing  Incompetency,  do  not  make  out 
a  case  of  incompetency  when  the  testimony 
sbows  that  tbe  testator  *knev  what  he  was 
doing  and  to  whom  be  was  giving  his  prop- 
erty.' By  undue  Infiuence  Is  meant  such  In- 
fluence as  amounts  to  force,  coercion,  or 
orerpersuaslon  which  destroys  tbe  free  agen- 
cy and  will  powjer  of  tbe  testator.  It  la  not 
merely  the  Influence  of  aCtectlon  or  desire  to 
gmtlfy  the  wishes  of  one  who  Is  near  and 
dear  to  the  testator.  And  *afllrniative  proof 
ot  such  undue  Influence  Is  required  to  be 
made  either  by  direct  facta  shown,  or  by 
facta  and  circumstances  fr<»n  which  undue 
Influence  results,  as  a  reasonable  and  fair 
Inference  and  not  a  mere  conjecture.* " 

The  testimony  In  this  .case  falls  to  show 
any  undue  Influence,  as  contemplated  by 
law.  In  procuring  the  making  of  this  will. 
The  testimony  upon  the  Issue  as  presented, 
of  Incapacity  to  execute  the  Instrvment, 
on  the  part  of  tbe  plaintiffs,  very  alight, 
and  of  a  very  unsatisfactory  nature.  The 
doctor  who  testified  and  expressed  an  opin- 
ion does  not  pretend  to  be  an  expitrt  upon 
nervous  diseases  or  diseases  of  tbe  brain, 
and  even  his  testimony  upon  cross-examina- 
tion, and  upon  answers  to  questions  pro- 


pounded by  tbe  court.  Indicate  that  tin. 
Wash  iras  capable  of  executing  tbe  will  and 
disposing  of  her  property.  The  testimony 
on  tbe  part  of  the  defendants  not  only  made 
out  a  prima  facie  case,  but,  by  a  clear  pre- 
ponderance of  testimony,  established  tbe  ca- 
pacity of  Caroline  Wash  to  execute  the  will 
before  us.  Tbe  court  bad  tbe  witnesses  be- 
fore it  In  this  cause,  and  doubtless  observed 
their  conduct  and  demeanor.  Sitting  as  a 
jury.  Its  province  was  to  determine  tb^ 
credibility  and  the  weight  to  be  attached  to 
their  testimony.  Its  findings  will  not  be 
disturbed. 

The  judgment  will  be  affirmed.  All  con- 
cur. 


STRAIIB  V.  OITT  OF  ST.  LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  9,  1803.) 

HVMIOIPAL  CORPORATIONS— SIDBWALKB-OB- 
STRUOnONS— NOTICE  —  CHILDRBN  PLATING 
ON  WALK— INJURIES-LIABIUTT. 

1.  Where  it  is  shown  that  the  city  officials 
had  pemiitted  an  obstroctitHi  on  a  sidewalk  to 
remain  for  10  days  prior  to  an  accident,  it 
must  be  presumed  that  they  had  notice  thereof. 

2.  While  plain  tiff's  seven  year  old  bod  was 
ou  tbe  fidewalk  on  a  public  street,  he  attempted 
to  climb  onto  an  old  store  counter  which  had 
been  unlawfully  placed  on  the  walk  near  the 
curb,  causing  It  to  fall  and  Injure  him.  Beld, 
that  the  mere  fact  that  he  was  playing  on  the 
sidewalk  when  injured  did  not  exonerate  the 
city  from  lialnlity. 

Appeal  from  St  Louis  Gircuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Caroline  Straub  against  the  dty 
of  St.  Louis  and  another.  Judgment  for 
■plaintiff,  and  defendant  city  appeals.  Af- 
firmed. 

B.  Schnurmacber  and  Alex.  Nicholson,  for 
appellant.   Kleue  &  Welsh,  for  respondent. 

GANTT,  P.  J.  This  court  has  jurisdic- 
tion of  this  case  solely  because  the  city  of 
St.  Louis,  tiie  defendant,  Is  one  of  tbe  polit- 
ical subdivisions  of  the  state.  The  plain- 
tiff, the  mother  of  Edwin  Straub,  a  minor 
not  seven  years  old,  brought  her  action 
against  one  Mlddleton  and  the  city  jointly 
for  damages  resulting  to  ber,  as  the  mother, 
by  the  loss  of  tlie  services  of  tbe  child,  and 
for  the  value  of  his  nursing  and  expenses  of 
medical  trejilmeiit,  from  tbe  negligence  of 
the  said  Mlddleton  In  placing  an  old  counter 
ou  the  edge  of  the  sidewalk  on  St.  Louis 
avenue,  and  against  the  city  for  permitting  it 
to  remain  there  for  a  period  of  10  days,  in 
a  dangerous  position,  and  likely  to  injure 
children  traveilng  or  playing  on  the  street. 
Plaintiff  recovered  Judgment  for  $400,  and 
tbe  city  appeals. 

The  facts  of  the  case  -are  practically  un- 
disputed. On  or  about  the  20tb  of  June, 
1888,  one  Sllddleton,  who  was  a  shoemaker 


T  t.  See  Municipal  Corporatloni,  voL  SL  CeaL 
DIl.  i  1663. 
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OD  SL  Louis  avenue.  In  St.  Louie,  pnt  an  old 
connto  out  on  the  BldewaUc  In  front  of 
his  premises.  At  first  he  placed  It  along 
tlie  Bide  of  the  house,  on  the  inside  of  the 
sidewalk,  leaning  tt  against  the  house. 
About  two  da7B  later  be  placed  It  on  the 
outside  of  the  sidewalk,  near  the  cnrb,  with 
the  front  part  of  the  counter  facing  the 
sidewalk,  and  the  open  part  toward  the 
street  Tbe  pavement  was  brick.  There 
were  no  mpports  to  the  conntw,  save  that 
one  end  of  the  counter  was  closed  and  the 
front  was  solid,  while  the  other  end  and 
the  back  were  open.  Edwin  Straub,  the  son 
of  plaintur,  was  between  six  and  seven  years 
old.  Tbe  counter  remained  on  tbe  sidewalk 
in  tbe  position  noted  for  about  ten  days.  It 
bad  the  wonte  "Kor  Sale"  written  in  chalk 
on  it.  On  June  30th  Edwin  was  playing  on 
the  sidewalk  with  another  boy,  and  Jumped 
or  climbed  on  one  edge  of  the  counter  from 
the  outer  or  street  side,  and  it  fell  on  him 
and  broke  his  leg.  Tbe  little  boy's  mother 
lived  on  tbe  same  avenue,  and  nearly  opposite 
Mtddleton's  shop. 

That  tbe  counter  was  unlawfully  on  the 
sidewalk.  In  the  circumstances  detailed,  there 
can  be  no  sort  of  donbt.  ~The  sidewalks  are 
Ughwaya.  and  are  not  designed  or  Intended 
for  tti*  display  of  merchandise.  Middieton 
had  no  right  to  obstruct  the  sidewalk  with 
tbe  old  counter,  and,  when  the  city  officials 
permitted  it  to  remain  there  ten  days,  it 
tonst  be  presumed  they  had  notice  of  its 
being  there.  Having  no  support  on  one  whole 
side  and  one  end,  it  needed  very  little  to  up- 
set It  Such  an  obstruction  on  a  public  side- 
walk, where  old  and  young  alike  are  free 
to  travel,  is  one  which  the  city  was  boand 
to  see  was  likely  to  cause  Injury  to  some 
pedeatrian— especially  thoughtless  and  Inex- 
perienced children. 

Tbe  main  contention  of  the  city  for  re- 
versing  tbe  judgment  of  the  circuit  court  is 
that  the  Uttle  son  of  plaintiff,  when  he  was 
injured  by  the  falling  of  the  old  counter  on 
him,  was  not  traveling,  but  playing,  on  the 
sidewalk;  and  we  are  cited  to  numerous 
cases  limiting  the  liability  of  municipal  cor- 
porations for  accidents  occurring  on  tbelr 
streets  to  those  who  were  using  them  for  pur- 
poses of  travel.  But  those  cases  do  not  reach 
tbe  point  now  under  consideration.  Thus  in 
Bassett  V.  St  Joseph,  53  Mo.  290,  14  Am. 
Rep.  446,  it  was  held  that  'it  is  well  settled 
In  this  state  that  it  la  Incumbent  on  a  city 
having  full  control  of  Its  streets,  and  the  Im- 
provement thereof,  to  keep  them  in  a  rea- 
sonably safe  and  good  traveling  condition." 
In  that  case  the  city  left  or  permitted  an  ex- 
cavation on  tbe  border  of  one  of  its  streets 
to  relnaln  unguarded,  and  a  lady  passing 
along  the  sidewalk  by  said  excavation  was 
oear  to  a  mule  standing  by  said  excavation, 
and  was  kicked  at  by  the  mule,  and,  in  her 
effort  to  escape  from  the  mule,  fell  into  the 
excavatton.  There  tbe  city  contended  that 
tbe  enavatlon  would  not  have  caused  the  In- 


jury but  for  the  action  of  the  mule,  and  here 
that  the  counter  would  not  have  injured  the 
boy  If  be  had  not  Jumped  on  it  or  touched  It; 
but  the  court  said  it  la  true,  If  It  had  not 
been  for  the  kicking  of  the  mule,  the  injury 
might  not  have  happened,  but  it  is  equally 
true  that  If  there  had  been  no  excavation, 
the  kicking  of  tbe  mule  would  have  been 
barmless— necessarily  each  couuilmted  to  the 
Injury— and  the  city  was  held  liable.  In 
Brennan  v.  St  Louis,  92  Mo.  482,  2  S.  W.  4S1, 
this  court  approved  the  Bassett  Case,  and  re- 
asserted the  doctrkie  that,  If  the  city's  neg- 
lect combines  with  some  other  accidental 
cause,  it  is  liable.  In  Kiley  v.  City  of  Kan- 
sas, 87  Mo.  103,  56  Am.  Rep.  443,  the  child 
was  killed  by  the  falling  of  a  wall  upon  a 
house  standing  near  the  unguarded  waU. 
The  child  was  In  the  house  when  she  was 
killed,  and  not  on  the  street,  and  the  insist- 
ence was  that  the  negligence  of  the  city  In 
not  abating  the  nuisance  of  the  old  wall  which 
stood  on  private  property  near  the  street  en- 
titled plaintiff  to  recover;  but  the  court  ruled 
that  the  child  was  not  using  the  street  for 
any  puri>05e,  and  there  could  be  no  duty  ow- 
ing to  her  because  of  the  defendant's  duty  in 
respect  to  its  streets.  Clearly  that  case  is 
not  In  point  Neither  is  the  Arnold  Case,  152 
Mo.  173,  53  S.  W.  900,  48  L.  R.  A.  291,  75 
Am.  St.  Rep.  447,  where  the  children  were 
skating  on  a  private  lot  with  a  pond  on  it 
The  case  of  Douobo  t.  Tbe  Vulcan  Ironworks, 
75  Mo.  401,  does  Involve  the  question  before 
us.  In  that  case  the  circuit  court  gave  the 
following  instruction:  "If  tbe  Jury  believe 
from  tbe  evidence  that  plaintiff,  Donobo,  at 
the  time  he  received  the  Injuries  complained 
of,  was,  in  company  with  other  boys,  using 
Clay  street  for  the  purpose  of  playing  or 
amusing  themselves  thereon,  and  not  tor  the 
purpose  of  passing  or  traveling  on  said  street 
then,  uotwitbstauding  be  was  Injured,  be 
cannot  recover  against  the  city  of  St  Louis." 
The  Court  of  Appeals  reversed  the  Judgment 
for  the  giving  of  this  Instruction,  and  this 
court  approved  Its  Judgment  Tbe  opinion  of 
the  court  of  Appeals  is  found  In  7  ^lo.  App. 
447.  In  that  case  a  boy  of  11  years  of  age 
was  Injured  by  the  falling  of  a  bank  of  earth 
apon  him.  Tbe  Ironworks  company  and  the 
city  were  Jointly  sued  for  undermining  and 
leaving  the  bank  without  proper  safeguards, 
and  the  pIaintU)r*s  evidence  tended  to  prove 
that,  on  Sunday  next  after  the  Saturday  on 
which  the  Vulcan  Company's  employes  had 
been  excavating,  the  plaintiff,  being  on  an 
errand  for  bis  mother,-  stopped  to  watch  some 
boys  who  were  playing  at  tbe  foot  of  tbe 
bank,  when  the  bank  fell,  and  klUed  one  boy 
and  Injured  plaintiff.  The  defendant's  con- 
tention was  that  the  other  boys  were  dig- 
ging In  the  bank,  and  plaintiff  Joined  them: 
that  he  was  not  using  the  street  for  travel, 
but  only  as  a  playground  and  for  his  own 
amusement  Hence  it  prayed  the  Instruc- 
tion above  recited.  The  Court  of  Appeals 
diacnaaed  the  cases  of  Stlnson  v.  Gardiner,  42 
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Me.  248,  66  Am.  Dec.  281,  and  Btodgett  T. 
Boston.  8  Ml&i,  237,  In  wblcb  It  was  rnled 
that,  If  children  use  a  hlgbway  for  tbelr 
sports,  Hie  city  la  not  responsible  for  their  In- 
juries, though  tbey  result  from  defects  In  the 
highway.  In  that  ease  a  boy  11  years  old 
was  playing  "old  man  on  the  castle"  on  a 
plank  sidewalk  in  Boston,  and,  when  another 
boy  came  to  catch  him,  he,  In  starting,  put 
bis  foot  between  the  planks,  where  it  got 
caught,  and,  In  trying  to  extricate  it,  twisted 
It,  and  it  resulted  in  serions  Injnry.  While 
holding  he  coald  not  recover,  Blgelow,  C.  J., 
said:  "We  by  ho  means  intend  to  say  that  a 
child  who  receives  an  Injury  caused  by  a 
defect  or  want  of  repair  In  a  road  or  street, 
while  passing  over  or  through  it,  would  be 
barred  of  all  remedy  against  a  town  merely 
because  at  tbe  time  of  the  occurrence  of  the 
accident  be  was  also  engaged  In  some  child- 
ish sport  or  amusement."  Judge  L#ewls,  in 
the  Donoho  Case,  calls  especial  attention  to 
the  fact  that  thoee  New  Eingland  cases  rested 
In  statutory  provisions,  whereas  in  Missouri 
the  liability  rests  upon  general  principles  ap- 
pllcable  to  the  municipal  dereliction  of  a  legal 
dnty.  The  view  that  adults  and  children 
alike  can  use  our  highways  and  streets  solely 
for  traveling  has  not  been  generally  accept- 
ed with  us.  Men,  women,  and  children  may 
walk  or  drive  on  our  thoroughfares  for  pleas- 
ure or  innocent  amusement;  and  It  would  be 
a  barsh  rule  to  hold  that  the  rich  man,  driv- 
ing over  tbe  streets  for  pleasure  alone,  if 
Injured  by  a  defect  or  obstruction  In  the 
street,  may  recover,  and  that  the  boy  or 
child,  who,  1b  onr  large  cities,  particularly, 
has  no  other  place  to  Indulge  his  natural  pro- 
clivities for  play,  and  while  Indulging  In  in- 
nocent amaRement  Is  crippled  by  a  defective 
sidewalk  or  obstruction.  Is  not  allowed  a  like 
recovery  In  City  of  Chicago  v.  Michael 
Keefe,  Adm'T,  114  111.  222,  2  N.  E.  267,  55 
Am.  Rep.  860,  a  child  loii  years  old  was 
Injured  while  rolling  a  hoop  along  a  side- 
walk, in  consequeuce  of  its  unsafe  condition; 
and  It  was  held  to  be  a  question  of  fact 
whether  he  was  guilty  of  negligence,  or  not, 
and  the  law  neither  Inferred  negligence  nor 
Its  absence  merely  from  the  fact  of  the  child 
rolling  the  hoop.  Mr.  Justice  Scholfleld  sald: 
"Appellant  asked  the  court  to  instruct  tbe 
jury  as  follows:  'The  jury  are  Instructed 
that  the  sidewalks  of  the  city  are  not  made 
for  the  purpose  of  a  playground  for  children, 
nor  as  a  mere  place  for  the  recreation  of 
children,  and  that  the  condition  of  the  side- 
walk is  only  to  be  considered  with  reference 
to  its  use  for  the  ordinary  travel  along  the 
same,'  and  'that,  if  you  believe  from  the  evi- 
dence that  he  would  not  have  fallen  or  have 
been  Injured  if  he  had  gone  along  the  side- 
walk In  the  ordhiary  mode,  then  you  must 
find  for  the  dty.  as  tbe  sidewalks  are  not 
made  for  the  purpose  of  a  playground  for 
children.' "  That  able  and  learned  justice 
then  discusses  the  same  New  England  cawf 
referred  to  by  Judge  Lewis  In  tbe  Donoho 


case,  and  points  out  that  tbey  reat  uitirely 
upon  stetutory  UablUljr  in  those  states,  ajod 
says:  "On  the  contrary,  we  hold,  on  prlo- 
clples  of  common  law,  that  an  action  for 
damages  resulting  from  negligeuce  will  lie 
against  a  municipal  corporation  if  the  duty 
to  make  repairs  is  fully  declared,  and  ade- 
quate means  are  put  within  the  power  of 
the  corporation  to  perform  the  duty."  "We 
assume,  as  self-evident,  that  with  us  streets 
are  op«i  to  the  use  of  the  entire  public  as 
highways,  without  regard  to  what  may  be  the 
lawful  motives  and  objects  of  those  trav- 
ersing them;  that  those  using  them  for  rec- 
reation, for  pleasure,  or  through  mere  curi- 
osity, 80  they  do  not  impinge  upon  tbe  rights 
of  others  to  use  them,  are  equally  witbin  tbe 
protection  of  tbe  law  wbile  using  them,  and 
hence  equally  entitled  to  have  them  In  a  rea- 
sonably safe  condition  with  those  who  are 
passing  along  them  as  travelers  or  in  the  pur- 
suit of  their  dally  avocations.  In  crowd ©d 
cities,  their  use  tax  pleasure,  and  sometimes 
even  for  the  promotion  of  health,  may  be 
regarded  as  a  public  necessity.  On  like  prin- 
dple,  why  may  they  not  be  used  by  children 
in  play  and  amusement,  so  long  as  the  rights 
of  others  being  on  or  passing  along  the  street 
shall  not  be  prejudiced  thereby?  We  can  per- 
ceive no  reason."  The  instruction  was  held 
erroneoua  In  equally  strong  and  no  oncer- 
tahk  language  the  Court  of  Appeals  of  New 
York,  in  McGuhre  v.  Speuce.  91  N.  Y.  303»  43 
Am.  Rep.  668,  said:  "In  this  state  we  have 
held  that  the  duty  exists  not  merely  as  to 
travelers,  but  as  to  all  persons  lawfully  In 
the  streets,  aud  have  Imposed  upon  a  city  a 
liability  for  negligence  where  the  person  In- 
jored  was  In  no  sense  a  traveler,  but  en- 
gaged in  excavating  the  street,  uuder  lawful 
pennleslon,  for  tbe  benefit  of  a  private  cor- 
poration. Rehberg  v.  The  Mayor,  01  N.  Y. 
137.  48  Am.  Rep.  657.  This  plalntifT  was 
lawfully  in  tbe  street  She  had  a  right  to  be 
there,  not  to  be  exposed  to  the  possible  dan- 
gere  of  an  uncovered  opening  In  the  sidewalk. 
Nor  does  It  matter  that  she  was  at  play  with 
other  children."  In  MoGarry  v.  Loomla,  63 
N.  y.  108,  20  Am.  Rep.  510,  we  stated  It  as  a 
prtqrasitlon  too  plain  for  comment  that  **lt  Is 
not  unlawful,  wrong,  or  negligent  for  chil- 
dren on  the  sidewalk  to  play."  In  that  case 
the  girl  was  14  years  old,  and  was  engaged  In 
jumping  the  rope,  and  while  so  engaged  felt 
Into  an  open  area.  In  District  of  Columbia 
V.  Boswell,  6  App.  Gas.  D.  0.  420,  the  court 
said:  "To  say  that  children  may  not  en- 
gage In  innocent  play  upon  the  sidewalks 
adjacent  to  their  homes,  save  at  their  own 
risk  under  all  circumstances,  would  be  to  en- 
force a  cruel  and  unreasonable  rule  against 
tbe  many  children  In  every  large  dty  who 
have  no  other  place  to  seek  fresh  air  and 
recreation  in  each  other's  company.  Plain- 
tiff  bad  a  perfect  right  to  play  on  the  side- 
walk with  her  little  companion,  and  there 
could  be  no  negligence  in  so  doing,  and  tbis 
was  one  of  tbe  uses  of  the  sidewalk  which 
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defendant  It  bound  to  hare  anticipated." 
Emis  T.  City  of  Troy,  104  N.  Y.  344.  10  N. 
£.  442,  58  Am.  Sep.  50S;  Gibson  v.  Hunt- 
ington, 38  W.  Va.  177,  18  S.  K.  447,  22  U  R. 
A.  561.  45  Am.  St.  Rep.  853.  Tbese  caies,  in 
oar  opinion,  announce  the  correct  rale.  The 
plainttfTs  child  was  lawfully  In  the  street 
He  had  a  right  to  be  there  and  play  Tflth  bis 
companion.  The  city  had  negligently  per- 
mitted a  dangerous  obstruction  to  remain  on 
Its  sidewalk  for  10  days.  The  question  of 
contributory  negligence  was  fairly  and  prop- 
erly submitted  to  the  jury,  and  there  is  noth- 
ing unreasonable  in  the  rerdict. 
The  Judgment  Is  affirmed.  AU  concur. 


EMMONS  T.  QUADE  «t  aL 
<SDprenw  Court  of  Missoorl,  Dlvldon  Ko.  2. 
June  9,  1803.) 

ASSAULT  —  CIVIL  ACTION— CHILDREN  —  TRBS- 

PASSBRS—NEGLIQBNCB— TRIAL— IS8UK8 
—INSTRUCTIONS— APPEAL. 

1.  Where  tbe  groimds  for  a  motion  for  a 
new  trial  were  that  the  coort  erred  in  giving 
sereral  speclBed  iostructious,  and  the  court 
granted  a  new  trial,  and  specified  in  its  record 
that  it  erred  hi  giving  one  certain  instruction, 
OQ  appeal  from  tne  order  the  appellee  waa  not 
precluded  from  iasisting  on  eri-or  in  the  other 
mstmctionn.- 

2.  Plaintiff  sued  for  trespass  to  his  person,  al- 
leging that  while  he,  with  other  boys,  was 
playing  in  one  of  defendant's  cara,  defendaat's 
employ^  assaulted  him,  and  in  ntteniptiug  to 
escape  he  fell  and  was  injured.  Defcudant  ad- 
mitted attempting  to  imprison  the  boys  in  the 
car  in  order  to  turn  them  OTor  to  the  offlcers. 
The  court  instructed  that  defendant  bad  a  right 
to  drive  plaintiff  out  of  the  car,  and  that  if 
it  was  not  guilty  of  any  violence,  but  plaintiff, 
fearing  he  might  be  locked  in  the  car,  fell  be- 
cause of  the  fright,  defmdant  was  not  responsi- 
ble. Hrld,  that  this  waa  erroneous,  the  action 
not  being  founded  on  negligence. 

3.  Defendant's  act  was  an  unlawful  asaault, 
and  It  was  liable  for  the  natural  consegueoeee. 

4.  The  instraction  was  inapplicable  to  the  is- 
sue, because  defoidant's  evidence  showed  that 
defendant's  effort  was  to  imprison  the  boys  in 
the  car,  snd  not  to  drive  them  away. 

5.  Instructions  to  Qnd  for  defendant  If  plain- 
tiff waa  iujared  by  contributory  negligence  in 
getting  out  of  the  car  were  erroneous,  contriba- 
tory  negligence  being  no  defense  to  a  wlllfiil 
assault. 

«.  Plaintiff  alleged  that  while  he,  with  other 
boys,  was  playing  in  one  of  defeiident's  cars, 
he  was  assaulted  by  one  of  defendant's  em- 
VioyiB,  who  acted  wrongfully,  negligently,  wan- 
tonly, and  milawfnlly  in  ^ving  them  away. 
The  case  was  tried  on  the  theory  of  willful  and 
unlawful  tre^ass  to  plaintiff^s  person,  and 
plaintiffs  instructions  were  .so  limited.  Held, 
that  the  plaintiff's  use  of  the  word  "negligently" 
b  his  petition  did  not  tender  the  Issue  of  negM- 
genee,  and  warrant  lustructioBS  fur  defendant 
thereon. 

7.  In  an  action  by  a  boy  of  12  for  an  assault 
committed  on  him  while  playing  in  one  of  de- 
fendant's cars,  it  was  improper  to  instruct  that 
defendant  waa  authorized  to  "drive"  the  boy 
away,  without  requiring  defendant  to  ooti^ 
plaintiff  or  order  him  out  of  the  car,  and  with- 
out limiting  the  force  defendant  might  law- 
foUy  use. 

Appeal  from  CSrcnit  Court,  Jackson  Coun- 
ty; RcAind  Hughes,  Special  Judge. 
Action  by  ^3aJ  Emmons,  by  his  next  friend, 


against  T.  N.  Quade  and  tbe  Kansas  Olty 
Milling  Oompany.  There  was  a  verdict  for 
defendants,  und  from  au  order  granting  plain- 
tiff a  new  trial,  dsfendauts  appeal.  Affinn- 
ed. 

HiarkleBS,  O'Grady  ft  Crysler,  for  appel- 
lants. Shannon  C  Douglass  and  P.  D.  OLear, 
for  respondent. 

GAXTT,  P.  J.  This  Is  an  appeal  from 
an  order  of  the  circuit  court  of  Jackson 
county,  granting  plaintiff  a  new  trial.  The 
action  is  for  damages  for  personal  injuries. 
The  plaintiCf  Is  a  boy  aljout  12  yeare  old— 
rather  amall  for  bis  years.  Just  prior  to 
the  trespass  to  bis  person,  of  which  he 
complains,  he  had  gone  with  some  other  boys 
into  an  empty  box  car  standing  In  the  yards 
of  the  Kansas  City  Milling  Company  to 
gather  up  the  wheat  left  therein  when  unload- 
ed. While  other  boys  had  been  In  the  habit 
of  going  Into  these  empty  cars  and  glean- 
ing the  loose  wheat  and  corn  left  therein, 
this  was  plaintiff's  first  visit.  The  com- 
pany, it  seems,  was  annoyed  by  the  boys, 
and  ordered  Quade  to  keep  them  out.  On 
August  3,  18I>8,  Quade  discovered  some  boys, 
including  plaintiff,  in  one  of  the  cars.  The 
car  was  standing  east  and  west,  and  both 
doors— that  on  the  north  and  the  one  on 
the  south— were  open.  Quade  ordered  Kemp- 
er, another  employ^,  to  close  the  south  door 
quickly,  and  at  tbe  same  time  he  attempted 
to  shut  tbe  north  door.  The  plaintiff's  testi- 
mony tends  to  show  that  he  bad  a  club  in 
bis  hand  at  tbe  time,  and,  just  as  be  un- 
dertook to  close  the  north  door,  exclaimed 
to  the  boys,  with  an  oath,  "Get  out,  or  I 
will  hurt  you."  Plaintiff  was  grently  fright- 
ened at  the  threat  and  action  of  Quude,  and 
the  prospect  of  being  imprisoned  In  tbe  car, 
end  endeavored  to  escape  out  of  the  north 
door,  which,  for  some  reason,  Quade  did  not 
succeed  In  closing  entirely.  "The  evidence 
for  plaintiff  tended  to  show  Quade  not  only 
shoved  the  door  violently  against  his  side 
and  left  arm,  but  struck  blm  with  the  club 
on  the  left  arm,  and  by  reason  of  the  shove 
and  the  blow  he  fell  to  the  ground,  and  sus- 
tained a  fracture  of  tbe  bone  of  his  left  arm 
and  of  tbe  cap  of  his  elbow,  resulting  In  a 
permanent  Injury.  He  sued  for  ?4.000  for 
comjjensatory  and  Jl.OOO  exemplary  damages. 
For  the  defendants,  the  evidence  shows  that 
Quade  was  acting  under  the  orders  of  tbe 
milling  company;  that  he  was  endeavoring 
to  catcb  the  boys  in  the  car  and  turn  them 
over  to  the  police;  that  he  did  not  strike 
plaintiff  with  a  club  at  all.  or  even  strike 
at  blm;  that.  In  escaping  from  tbe  car,  plain- 
tiff got  caught  on  the  foot  of  another  boy, 
or  some  obstruction,  wblcb  threw  blm  side- 
ways and  caused  him  to  fall  on  his  left 
shoalder.  and  it  was  in  this  way  he  received 
his  Injury.  Quade  denied  swearing  nt  the 
boys  and  threatening  them.  Tbe  defendimts' 
evidence  also  tended  to  show  the  Injuries 
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were  not  »  serious  as  claimed  by  ptaintlfl, 
and  that  defendants  weie  using  reasonable 
means  to  keep  the  boys  from  trespassing 
on  tbe  property  of  defendants.  The  Jury  re- 
turned a  verdict  for  defendants,  and  there- 
upon, In  due  time,  plaintiff  filed  his  motion 
for  new  trial,  which  the  court  sustained. 
This  appeal  Is  based  upon  the  alleged  error 
In  sustaining  this  motion.  The  grounds  of 
the  motion  for  new  trial  were,  briefly,  that 
the  court  erred  In  giving  for  defendants  in- 
structions Xos.  3,  4.  6,  6,  and  7;  that  in- 
struction 5  for  defendants  was  contradictory 
of  Instructions  Xos.  1  and  8  given  tot  plain- 
tifl.  The  court  granted  a  new  trial,  and  spec- 
Ifled  in  its  record  that  It  erred  in  giving  in- 
struction No.  5  for  defendants. 

1.  Preliminary  to  an  examination  of  the 
question  whether  the  court  erred  m  grautlog 
a  new  trial  on  the  ground  that  Its  instmctlon 
No.  5  for  defendants  was  erroneous,  counsel 
have  earnestly  pressed  us  to  bold  that.  Inas- 
much as  the  circuit  court  only  granted  the 
new  trial  for  the  one  error,  plaintiff  is  pre- 
cluded on  this  appeal  trom  insisting  the  court 
erred  in  glvii^  any  other  Instruction,  or  in 
any  other  req;>ect  Counsel  fw  defendants  in- 
sist that  this  Is  tbe  rule  announced  in  Oandee 
V.  By.  Co.,  180  Ho.  142, 31  8.  W.  1029.  This  Is 
a  mlsapprefaeuslon  of  that  case.  We  safd  in 
that  case:  "If  the  trial  court  assumes  to  set 
aside  a  verdict  for  any  reason  not  contained 
in  the  motion,  it  is  still  Its  duty  to  specif 
that  reason  upon  the  record;  but,  whatever 
tbe  grounds  for  Its  order,  it  was  clearly  tbe 
intention  of  the  statute  to  give  the  right 
of  appeal  from  Its  decision  therpon,  and  if,  in 
tbe  opinion  of  the  appellate  court,  its  reasons 
are  insufflcient,  tbe  verdict  must  stand,  and 
the  cost  of  another  trial  avoided,  in  the  ab- 
sence of  affirmative  showing  by  tbe  party  in 
whose  favor  the  new  trial  was  granted  that  it 
was  properly  set  aside  on  other  grounds."  In 
that  case,  as  In  Bradley  v.  BeppeD,  133  Uo. 
646,  82  S.  W.  645,  84  a  W.  Ml,  54  Am.  St. 
Bep.  685,  no  other  exceptions  to  evidence  or 
instructions  had  been  taken,  and  so  the  one 
instruction  on  which  the  court  granted  the 
new  trial  was  the  only  point  before  us  tor 
review.  In  this  case  the  plaintiff,  as  the 
record  discloses,  duly  excepted  to  defend- 
ant's instructions  8,  4>  6.  6,  and  7.  and  in- 
sisted that  defendant's  Instruction  6  was  in 
conflict  with  plaintlfTs  instructions  1  and  2. 
So  tlist  the  facts  are  entirely  different  from 
those  disclosed  In  the  Candee  and  Bcppell 
Cases.  Here,  as  was  said  in  that  case,  the 
plaintiff  Insists  on  making  the  "alBrmatlve 
showing"  that  the  new  trial  was  properly 
granted  on  other  grounds  than  the  errone- 
oiu  Instruction  "So.  5.  This,  we  bold,  may 
be  done,  and  such  Is  tbe  settled  practice  in 
tills  court.  In  Hewitt  v.  Steele,  IIS  Mo. 
463,  24  S.  W.  440,  this  court  said:  "It  is 
thus  made  apparent  that  the  opinion  of  the 
court  in  sustaining  the  motion  for  new  trial 
did  not  become  a  part  of  tbe  record  of  the 
court  and  In  this  respect  did  not  comply 


with  the  mandate  of  the  law.  But  even  if  it 
did,  if  the  court's  sctlon  in  granting  tbe 
new  trial  can  be  sustained  upon  any  ground 
shown  by  the  record  and  proceedings  In 
the  cause,  the  Judgment  must  be  sustained." 
This  is  the  universal  Ikoldlng  when  the  court 
neglects  to  i^cU y  on  its  record  the  ground 
on  which  it  sustains  the  motion.  Kreis  t. 
By.  Co..  131  Mo.  533,  33  S.  W.  64,  1150: 
Bank  V.  Wood.  124  Mo.  72,  27  S.  W.  ."iM. 
The  party  obtaining  the  new  trial  has  no 
occasion  to  appeal,  but,  if  he  causes  tbe  rec- 
ord to  set  out  bis  grounds  for  new  trial  in 
full,  be  Is  not  precluded  from  showing  by 
the  record  brought  to  the  appellate  court  by 
Ills  adversary  that  he  was  entitled  to  the  new 
trial,  notwithstandfaig  the  trial  court  only 
specified  one,  and  that  one,  perhaps,  not  a 
sufficient,  reason  for  granting  the  new  trial. 
Bradley  v.  Beppell,  1S3  Mo.  660,  32  S.  W. 
645,  34  S.  W.  841,  54  Am.  St  Bep.  685; 
Haven  v.  By.  Co.,  155  Ma  216,  55  S.  W. 
1036;  Thompson  v.  Ry.  Co.,  140  Mo.  125,  41 
S.  W.  454.  It  follows,  then,  that  if  tbe 
court  erred  in  giving  the  other  instructions 
specified  in  his  motion  for  a  new  trial  by 
the  plaintiff,  tbe  order  granting  the  new  trial 
vras  pn^KTly  granted,  slthough  the  court 
thonght  ernnr  had  been  committed  only  In 
giving  defendants'  instruction  6. 

Without  incumbering  tbls  opinion  with  all 
of  the  pleadings  and  Instructions,  It  will  suf- 
fice to  say  that  the  ^intiff  tried  the  case 
on  the  theory  that  Quade,  acting  by  the  di- 
rection of  his  codefendant,  the  milling  com- 
pany, was  guilty  of  a  wanton  and  willful 
trespass  and  assault  upon  the  plaintiff,  by 
Iks  ting  him  with  a  stick,  and,  by -frighten- 
ing him  by  curses  and  threats  of  assault 
caused  him  to  fall  from  tbe  car  and  break 
his  arm,  and  the  Instructions  embodied  the 
principle  that,  although  the  plaintiff  was  a 
trespasser  by  playing  In  the  ear,  the  defend- 
ants bad  no  right  to  use  more  force  than 
was  necessary  to  eject  talm,  and  did  assault 
him  and  beat  him  with  a  stick,  or  by  at- 
tempting to  close  the  doors  of  the  car,  and. 
by  curses  and  threats  of  violence,  so  fright- 
ened blm  as  to  cause  him  to  fall  from  tbe 
car  and  break  his  arm,  then  plaintiff  was 
entitled  to  recovw.  Tbey  are  in  the  usual 
and  proper  form  in  such  cases,  except  tbe 
instructions  were  entirely  too  long— a  vice 
that  the  circuit  courts  ought  to  discourage 
and  discountenance. 

For  the  defendant  the  court  instructed 
the  Jury  in  the  fifth  Instruction,  that  tbe 
plaintiff  was  a  trespasser,  and  iiie  defend- 
ants had  a  right  to  drive  blm  out  of  tbe 
car,  and  that  If  defendant  the  milling  com- 
pany, throufdi  its  employes,  was  using  or* 
dinary  means  to  threaten  the  boys,  or  scare 
them,  and  they  were  not  guilty  of  any  neg- 
ligence in  tbe  means  used,  and  did  not  use 
any  violence  to  plaintiff,  but  that  plaintiff 
was  frightoied  and  scared,  and  feared  that 
he  might  be  locked  up  in  tbe  car,  and  In  his 
effort  to  escape  from  the  car  lie  fell  because 
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of  Us  fright,  defendant  was  not  fesponslble. 
The  plalntlfTs  case  was  not  founded  on  n^- 
llgence— It  was  an  action  for  trespass 
against  bis  person;  and.  although  he  was 
a  trespasser  in  the  car,  this  did  not  justifr 
defendant  and  Its  employes  In  assaulting 
him  with  a  club,  nor  did  It  Justify  them  In 
Imprisoning  him  in  the  car,  as  Quftde  testi- 
fied be  was  endeavoring  to  do,  In  order  to 
turn  him  over  to  the  police.  Although  tres- 
passers, these  boys  were  guilty  of  no  crim- 
Inal  offense,  and  there  Is  no  evidence  that 
tb^  were.  There  was  not  eren  a  suspl- 
don  that  they  were  guilty  of  any  criminal 
offense  which  would  Justify  the  defendant 
or  Its  servants  in  Imprisoning  them;  and 
when  Quade  admits  that  be  was  endeavor- 
ing to  Imprison  the  plaintiff  and  bis  com- 
panions, in  order  to  turn  them  over  to  the 
officials  of  the  law,  and,  In  his  effoi-t  to  do 
this,  so  frightened  plaintiff  that,  in  bis  ef- 
fort to  escape,  be  fell  and  broke  bis  arm,  he 
was  guilty  of  an  unlawful  trespass  against 
the  plaintiff.  His  act  was  a  wrongful  and 
unlawful  assault  and  be  and  bis  principal 
were  liable  for  the  necessary  and  natural 
consequences  of  the  unlawful  effort  to  ar- 
rest blm.  The  police  officers  would  not 
have  been  authorized  to  arrest  plaintiff, 
wltbout  a  warrant,  for  a  misdemeanor  not 
committed  In  their  presence,  and  It  Is  not 
insisted  there  was  the  slightest  suspicion 
that  he  had  committed  a  felony.  State  t. 
Holcomb,  86  Mo.  380,  381.  In  our  opinion, 
the  Instruction  was  clearly  erroneous  In  ex- 
cusing the  defendants  for  any  injury  which 
the  plaintiff  sustained  In  his  effort  to  escape 
from  a  wrongful  and  unlawful  arrest  or  im- 
prisonment which  was  about  to  be  Imposed 
npon  him. 

Before  the  defendants  were  justified  In 
using  force  to  remove  plaintiff,  from  the  car, 
it  was  their  duty  to  have  first  ordered  him 
to  leave,  and  given  blm  a  reasonable  oppor- 
tunity to  do  so;  and  even  then  they  could 
only  ase  such  force  as  was  necessary  for 
that  purpose,  and  as  plaintiff  was  a  small 
boy,  of  only  12  years,  and  Quade  a  grown 
man,  his  removal  could  easily  have  been  ef- 
fected without  tbe  use  of  club,  and  without 
Imprisoning  blm  in  the  cfir.  Moreover,  tbe 
evidence  of  defendant  Quade  shows  that  bis 
purpose  'was  not  to  remove  the  boy  from  tbe 
car,  but  to  imprison  him  in  it;  hence  all  the 
preamble  of  this  instruction  In  regard  to  tbe 
efforts  of  the  defendant  and  Its  employes 
to  keep  tbe  boys  away  from  tbe  cars  and 
prevent  their  being  hnrt  is  inapplicable  to 
the  issue  tendered  by  plaintifr,  which  was  a 
wanton  assault  and  battery,  and  an  unlaw- 
ful attempt  to  arrest  plaintiff,  and  the  an- 
swers were  general  denials. 

This  Instruction  5,  as  also  tbe  third, 
fourth,  and  sixth,  given  for  defendants,  all 
in  effect  permitted  tbe  Jury  to  find  for  de- 
fendants If  plaintiff  was  injured      hla  own 


contributory  negligence  In  getting  out  of  tha 
car.  Contributory  negligence  Is  no  defensei 
to  an  unlawful  and  Intentional  assault,  ami 
all  these  instructions  are  erroneous  to  that 
extent.  Gray  v.  McDonald,  104  Ko.  313, 
16  S.  W.  398;  Beach  on  Cont  Negligence, 
S  22;  Morgan  v.  Cox,  22  Mo.  877,  66  Am. 
Dec.  623;  1  Shearman  ft  Bedfield  on  Neg- 
ligence (5th  Ed.)  8  64. 

Defendants  insist  that  plaintiff  tendered 
the  issue  of  negligence  in  his  petition,  and  it 
Is  true  that  in  tbe  second  count  the  word 
"negligently"  Is  used,  but  it  Is  so  coupled 
with  the  words  "wantonly,  wrongfully,  and 
unlawfully  drove  by  force  and  threats,"  etc., 
that  It  Is  evident  that  the  pleader  was  seek- 
ing to  recover  for  a  willful  trespass,  and 
not  a  negligent  act,  and  hence  It  was  mere 
surplusage.  Xor  was  the  case  tried  on  such 
a  theory.  It  was  tried  as  a  willful  and  un- 
lawful trespass  to  plaintiff's  person,  and 
plaintiff's  instructions  are  so  limited. 

The  defendants'  Instructions  are  contra- 
dictory of  plalntltTs,  and  were  erroneous. 
Besides,  it  was  improper  to  charge  that  de- 
fendants were  authorized  to  "drive"  the  tray 
—a  child  only  12  years  old—without  requir- 
ing defendants  to  notify  or  order  him  out 
of  tbe  car,  and  without  limiting  tbe  amount 
of  force  that  defendants  might  lawfully  use. 
Instructions  3  and  6  for  defendants  assert. 
In  substance,  that  if  tbe  plaintiff  was  fright- 
ened by  Quade's  effort  to  imprison  blm  and 
by  his  threats,  and.  In  bis  efforts  to  avoid 
being  shut  up  In  the  car  and  to  avoid  tbe 
threatened  Injury,  Jumped  and  fell,  or  stum- 
bled and  fell,  defendants  are  not  liable. 
Besides  containing  the  error  of  tendering 
plaintiff's  contributory  negligence  as  a  de- 
fense. Its  effect  was  to  mislead  tbe  Jury  Into 
regarding  It  as  entirely  legal  and  proper 
for  defendants  to  frighten  tbe  plaintiff  by 
threats,  and  by  attempting  to  Imprison  him 
in  the  car,  and  that,  if  he  was  hurt  by  rea- 
son of  such  conduct,  defendants  were  not 
liable,  if  tbe  Jury  should  find  that,  as  a 
matter  of  fact  Qnade  did  not  strike  blm 
with  tbe  stick,  though  plaintiff  and  bis  com- 
panions all  testified  that  be  did.  Consid- 
ering the  age  of  the  plaintiff,  and  his  want 
of  experience,  and  tbe  uncontradicted  facts 
that  he  had  never  been  about  the  cars  be- 
fore that  day,  and  the  sudden  closing  of  tbe 
south  door  of  the  car,  and  the  appearance 
of  Quade  with  a  club,  the  facts  tend  strong- 
ly to  prove  at  least  an  unlawful  assault,  for 
which  defendants  are  liable,  even  if  Quade 
did  not  strike  falm  with  the  stick,  which  sev- 
eral disinterested  witnesses  testify  he  bad 
In  his  hand  when  the  boy  fell  out  of  tbe  car. 
We  think  tbe  histructlona  for  defmdants 
were  erroneous,  and  were  well  calculated  to 
Induce  tbe  jury  to  bring  In  a  verdict  contra- 
ry to  the  law. 

The  Judgment  of  tbe  circuit  court  in 
granting  a  new  trial  is  affirmed.  All  omcur. 
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COFEIiAND  V.  WABASH  B.  CO.* 

.(Sapreme  Court  of  MiBSonii,  DlTisioii  Ko.  2. 
March  31*  1903.) 

RAILROAD  COMPANIES— DUTY  TO  TRAINMEN— 
a«5l  BRIDGBS-EVIDBNCE-INSTRUCTI^ 
ATTORNEYS    ATTBMPTINO    TO  PR^'HSJS? 
JURT-JUBOjaS  RSAIUNa  NaWSPAPBR  ARTI- 
CLE. 

1  A  railroad  company  owes  the  duty  to  Ui 
trainmen  to  construct  and  maintain  reasonably 
•nfe  bridges;  and,  having  coustmcted  a  pile 
bridge  where  it  waa  not  reawnab^  aaf«,  be- 
cause of  the  high,  swift  water  in  case  of  ram, 
the  floating  logs,  and  the  insufficiency  of  the 
earth  under  it  to  support  piles,  whereby  it  gave 
way  under  a  train.  Injuring  the  conductor,  It 
is  liable  for  the  iii}iiry.  , 

2.  Evidence,  in  an  action  for  Injury  to  a  con- 
ductor by  the  giTing  away  of  a  pile  bridge  un- 
der his  train,  held  sufficient  to  support  a  hnding 
that  the  earth  ODdet  the  bridge  was  insufflcieot 
to  support  the  piles.  ,  .  ^ 

3.  An  instmctlon,  in  an  action  for  Injury  to  a 
railroad  conductor  by  a  bridge  giving  way, 
-does  not  authoriae  a  verdict  for  him  on  a  find- 
ing that  it  was  a  pile  bridge;  it  being  that 
the  jury  should  find  for  him  If  the  accident 
was  caused  by  reason  of  the  defective  cosdition 
of  the  bridge,  and  it  was  a  pile  bridge,  and  on 
account  of  the  character  of  the  stream  and  the 
country  drained  by  it  said  bridge  was  not  rea- 
sonably safe  at  that  place.  .  . 

4.  An  instruction,  in  an  action  for  mjury  to  a 
■railroad  conductor  by  the  giving  way  of  a 
bridge  under  his  train,  that  defendant  waa  not 
bound  to  furnish  a  bridge  of  a  particular  kind 
or  style,  but  only  a  reasonably  safe  one  for 
carrying  trains,  does  not  conflict  with  one  ttrat 
if  on  account  of  the  stream  and  topography 
of  the  country  drained  by  it,  a  pile  bridge  was 
not  rensonnbly  safe,  defendant  had  not  per- 
formed its  duty,  and,  if  the  injury  resulted 
therefrom.  It  was  liable.  . 

5.  Defendant's  requested  instruction,  directing 
the  jury,  in  passing  on  the  exteut  of  plaintiffs 
injuries  and  nis  physical  condition,  to  consider 
that  prior  to  the  accident  he  had  rheumatism, 
■is  properly  amended  to  say  that  they  may  con- 
sider he  bad  rheomatiam  prior  to  the  accident, 
U  Uiey  believe  bis  subsequent  ailments  resulted 
in  whole  or  in  part  therefrom. 

C.  That  an  attorney  of  plaiutm  gave  inter- 
Tiews  to  reporters  does  not  tend  to  prove,  so 
as  to  be  ground  for  new  trial,  that  he  procured 
bis  statementf  as  to  a  former  trial  to  be  publish- 
ed and  caused  them  to  be  distributed,  that  they 
might  be  read  by  the  jurors  to  prejudice  them 
.against  defendant. 

7.  That  jurors,  pending  the  trial,  see  a  paper 
■which  simply  states  how  the  jurors  stood  on  a 
former  trial  as  to  awardinjt  damages,  and  that 
plaintiff  was  soing  for  iujuries  received  m  a 
wreck  wbwe  eight  men  were  killed,  and  that  a 
cofHn  was  bought  for  him,  but  he  recovered.  Is 
not  ground  for  new  trial. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
■ty;  E.  M.  Hughes,  Judge. 

Action  by  G.  0.  Oopeland  against  the  Wa- 
bash Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.  AfQrmed. 

Geo.  S.  GroTW  and  Geo.  Robertson,  for  ap- 
pelant P.  H.  Cullen.  E.  S.  Oantt;  and  W. 
M.  Williams,  for  respondent 

BURGESS,  J.  This  Is  an  action  for  $35,- 
•000  damages  alleged  to  have  been  sustained 


J. 
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by  plaintifr,  a  passenger  eondiv::tor  on  de- 
fendant's railroad,  by  reason  of  the  negli- 
gence of  defendant  company  to  provide  and 
maintain  a  bridge  which  waa  reasonably  safe. 
The  specific  allegations  of  tha  petition  upon 
which  the  case  was  tried  are  aa  follows:  (1) 
That  said  bridge  waa  a  pile  bridge,  and,  on 
account  of  the  cbaracter  of  the  stream  and 
the  country  drained  by  It,  such  a  bridge  at 
that  place  was  not  reasonably  safe;  (2)  that 
the  piling  that  supported  said  bridge  bad  be- 
come rotten,  unsound,  or  defective,  and 
therefore  not  reasonably  safe;  (3)  that  there 
was  not  sufficient  oastb  aroiind  some  of  aald 
piUngs,  and  for  that  reason  the  bridge  was 
not  reasonably  safe.  The  answer  was  a  gen- 
eral denial.  The  trial  resulted  In  a  verdict 
and  Judgment  in  favor  of  plaintiff  for  flS,- 
000.    Etefendaat  appeals. 

The  accident  occurred  by  reason  of  the 
train  upon  which  plaintiff  was  dicborglng  bis 
duties  being  ditched  at  Rose  Branch,  in  Clay 
county,  on  June  26,  1897.  Plaintiff  left 
Union  Depot  at  Kansas  City  at  &:30  that 
ereniDg,  In  charge  of  his  train;  his  objective 
point  being  St  Louie,  Mo.  The  train  had  to 
cross  Rose  Branch,  a  small  stream,  aboat  1 
mile  west  of  Missouri  City,  and  20  miles  east 
of  Kansas  City.  As  It  was  crossing  Rose 
Branch,  the  bridge  over  that  stream  gave  way, 
wrecking  and  dltcdilng  It,  by  reason  of  which 
plaintiff  was  greatly  amd  permanently  Injur- 
ed. Rose  Branch  )b  a  stream  abotit 
miles  long,  skirted  upon  eitb«:  side  by  broken 
land  and  abrupt  bluffs,  heavily  timbered.  It 
drains  abotit  1,300  acres  of  land.  For  many 
years  persons  in  the  locality  have  been  cut- 
ting timber  In  the  valley  of  tbie  stream  and 
on  the  hills  on  either  side  of  It  The  tops 
of  the  trees  were  scattered  along  the  branch 
and  In  the  valley  on  either  side  of  it  Logs, 
fnll^rown  trees,  and  other  timber  were  cut 
and  lying  loose  In  and  across  the  branch  and 
in  its  valley..  This  state  of  affairs  had  ex- 
isted for  years,  and  was  known  to  the  de- 
fendant long  prior  to  the  time  Mr.  Copeland 
was  injured.  The  predpttovs  bluffs  on  ei- 
ther side  of  tbe  stream  caused  the  water  to 
rush  into  It  with  great  rapidity.  An  ordina- 
ry rainfall  would  cause  it  to  overflow,  and 
when  It  ovei-flowed  it  carried  great  quanti- 
ties of  timber  and  driftwood,  and  lodged  It 
against  the  piling  supporting  the-  railroad 
bridge.  On  the  evening  of  the  accident 
June  26.  1807,  plaintiff  left  Kansas  City  at 
6:20  p.  m.,  as  conductor  In  cbai^e  ot  a  regu- 
lar east-bound  passenger  train  on  defend- 
ant's railroad,  bound  for  St.  Louis.  Tbe 
train  was  composed  of  an  engtee.  tender,  and 
7  cars,  viz.,  a  mail  car,  3  passenger  coachee. 
a  chair  car,  baggage  car,  and  a  sleeping 
car.  It  was  raining  some,  but  not  very  hard, 
when  the  train  left  Kansas  aty.  The  reg- 
ular west-bonnd  pnssei^er  train  on  defend- 
ant's road  arrived  In  Kansas  City  that  even- 
ing just  before  tbe  train  In  charge  of  plain- 
tiff left  there.  This  train  passed  over  Rose 
Creek  bridge  at  6:43  p.  m.,  and  was  on  time 
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at  MlBBoari  City,  one  mile  east  of  tbere,  at 
TttSS  p.  m.  ThiB  train  snfely  croseed  OTer 
Roso  Creek  bridge  at  the  usual  rate  of  speed, 
and  at  that  time  the  water  was  not  runnlog 
in  tbe  branch  underneath  that  stracture.  It 
was  raining  "Jast  a  very  little  *  when  this 
train  crossed  over  Rose  Creek  bridge.  This 
train  had  seven  xMissenger  cars,  and  was 
henrler  than  tbe  train  In  charge  of  plaintiff. 
An  extra  freight  train,  east-bound  from  Kan- 
sas City  to  Mtseourl  City,  composed  of  an 
engine,  tender.  10  or  12  loaded  cars,  and  3 
empty  cars,  or  IS  cars  In  all,  passed  over 
Rose  Creek  bridge  in  perfect  safety  at  6:20 
that  erenlng.  It  was  not  raining,  and  there 
was  very  little  water  In  Rose  Branch,  when 
tbis  train  crossed  It.  X>efendant*8  section 
foreman,  with  three  men  and  a  hand  ear, 
panted  over  Rose  Creek  bridge  that  evening 
at  5:45  p.  m.,  going  east  to  Missouri  City. 
There  was  no  water  In  Rose  Branch  then 
"to  amount  to  anything.*'  It  was  just  be- 
ginning to  rain.  The  foreman  "noticed 
nothing  mrasnal  as  to  the  condition  of  tbe 
bridge  over  Rose  creek."  There  Is,  as  the 
record  shows,  very  Httle  water  In  the  branch 
at  ordinary  times.  The  driftwood  In  time  of 
beaTy  rains  floated  down  Rose  Branch  and 
lodged  against  tbe  idling  snppwting  the  raU- 
med  bridge,  bnt  was  removed  as  soon  as 
practicable  by  defendant's  sectlmi  men. 
Tbese  men  saw  no  driftwood  In  Rose  Branch 
on  the  evening  of  the  accident  when  they 
passed  over  the  bridge. 

The  bridge  In  qnestloa  ms  constructed  In 
1890.  On  tbe  east  and  west  badks  of  Ute 
stream  stone  abutments  were  constructed, 
upon  which  tbe  toldge  rested.  Tbe  bridge 
was  what  Is  known  as  a  "pile  bridge,"  with 
about  60  feet  of  water  way  between  the 
abatments.  The  stringers,  upon  which  rest- 
ed the  rails  of  the  track,  were  white  pine, 
7  by  16,  and  32  feet  long;  that  is,  they  were 
16  feet  at  the  top,  7  Inches  wide,  and  82 
feet  long.  The  Jbints  In  the  stringers  were 
broken;  that  Is,  evety  other  one  was  crossed, 
starting  with  16  0eef,  then  the  next  one 
would  come  S2  feet  and  fastened  over  with 
caps,  and  the  next  one  the  same  way.  Un- 
derneath the  bridge,  supporting  it,  were  three 
rows  of  plHng.  16  feet  apart,  and  16  feet 
from  tbe  edge  of  each  abutaient  Bach  row 
or  bent  contained  6  plies,  or  18  In  all.  These 
piles  were  of  Missouri  white  oak,  perfectly 
new  In  1890,  purchased  along  the  line  of  de- 
fendant's railway,  and  were  Inspected  at 
Moberly  by  an  experienced  bridge  builder 
before  being  used,  and  were  all  sound.  As 
unloaded  at  the  bridge,  these  piles  were  each 
35  feet  long,  but  were  cot  off  to  30  feet  each, 
so  as  to  fit  In  the  space  under  the  nils.  They 
varied  from  16  to  18  Inches  In  diameter,  and 
were  driven  from  16  to  17  feet  In  ibe  earth 
to  the  solid  nx^  where  they  could  not  be 
driven  any  furUier.  In  driving  these  piles 
a  steam  hammer  weighing  2,500  pounds  "wta 
used.  After  the  piles  were  driven,  cross- 
braces  were  put  on  each  tow  or  bent  of  6 


iHIes.  After  the  accident  It  was  discovered 
that  the  west  dde  of  the  pilings  in  tbe  bridge 
was  entirely  gone,  and  the  piling  in  the  mid- 
dle bent  was  broken  square  off,  and  the  pil- 
ing In  tbe  east  bent  broken  and  splintered. 

Defendants  tracks  cross  Rose  Branch  at 
right  angles,  at  which  point  its  bottom  Is 
solid  rock  or  soapstone,  and  level,  or  nearly 
so,  but  Its  covering  was  of  made  earth,  not 
evenly  spread  over  It  The  bed  of  dirt  upon 
it  was  standing  on  Its  surface.  It  was  high- 
er and  much  more  solid  on  the  east  side,  and 
gradually  Inclined  down  toward  ttie  west 
abutment  The  main  channel  of  the  stream 
ran  next  to  the  west  abutment  >nd  against 
the  west  row  of  piling.  The  wagon  road 
possing  under  tbe  bridge  was  not  a  pnUlc 
road,  or  one  much  traTded,  hut  was  a  place 
where  some  neighbors  passed  ttirough,  going 
to  and  fn»n  tb^  wwk.  This  road,  or  pas- 
sageway, was  between  the  east  abatmokt 
and  the  east  row  of  idling,  and  pcactlcaUy 
on  the  bank  of  the  stream.  From  this  wagon 
road  the  dirt  gradually  declined  down  toward 
the  west  row  of  piling,  and  the  west  abut* 
ment,  until  the  earth  around  the  west  row 
of  piling  was  perhiQM  not  half  so  deep  as 
tbe  dirt  beneath  the  wagm  road;  nor  was 
it  near  so  compact  or  solid,  because  It  was 
sandy,  and  the  water  usually  standing  on  It 
percolated  throu^  It  The  west  beat  or  row 
of  idlings  washed  out  entirely.  It  was  the 
washing  out  of  tbe  west  bent  that  caused  the 
catastrophe.  The  middle  bent  wUdi  was 
set  In  deeper  and  more  solid  earth,  did  not 
wash  out  but  broke  square  off.  The  earth 
in  wtiicb  the  east  row  of  piling  was  set  was 
still  deeper  and  more  sdid  than  the  earth 
around  the  middle  bent  The  east  bent  did 
not  wash  out  uid,  while  ttie  piles  bnAe,  they 
did  not  break  off  square,  Uke  the  ones  In  the 
middle  bent  bnt  In  IffeaUng  qtllntered  like 
fftlrly  sound  timber. 

Plaintiff  offered  much  testimony  tending  to 
show  that  by  reason  of  tlie  accumulation  of 
drift  against  the  bridge,  and  tlie  water  work- 
ing Its  way  ont  under  it  the  earth  under 
the  bridge  had  been  washed  away.  As  to 
whether  the  bridge  was  a  pn^sr  or  safe 
structure  at  this  point  and  tbe  pUings  sound 
or  decayed  and  rotten,  the  evldoice  was  in 
conflict  Defendant* B  evidence  showed,  bow- 
ever,  that  from  the  time  of  Uie  completion 
of  tbe  bridge  In  July,  1800,  It  was  Inspected 
frequently,  sometimes  as  often  as  two  or 
three  times  a  week,  up  to  22  days  priw  to 
the  accident  and  was  ftiuud  to  be  all  right. 
About  100  feet  west  of  defendant's  bridge 
was  a  bridge  erected  by  Clay  county  over 
Rose  Creek  Branch,  66  feet  long,  16  feet 
wide,  and  rested  on  piles  8  feet  long.  It  was 
about  6  or  7  feet  above  the  vratet,  when 
there  was  any  in  the  branch.  This  bridge 
had  been  there  for  15  years  pri(xr  to  1887 
without  washing  ont 

The  bridge  was  on  a  enrre,  and  t3ie  engine 
rounded  It  at  a  speed  of  about  50  miles  an 
hour.   Tbe  track  and  bridge  wece  both  In 
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line,  and  the  bridgre  apparently  all  right  No 
driftwood  was  seen  against  tbe  bridge.  The 
water  tn  the  branch  was  about  4  feet  below 
the  cross-ties,  which  rested  on  the  top  of  the 
bridge.  The  engine  crossed  the  bridge,  hut 
the  entire  tender  did  not  The  fta-ward  trucks 
of  the  tender  crossed  the  bridge,  but  the  rear 
trucks  were  derailed,  and  went  down  the 
embankment  on  the  east  side  of  the  track. 
The  mall  ear  and  the  baggage  car  went  down 
into  the  creek.  The  smoking  car  and  one 
chair  car  followed  the  baggage  car,  but  the 
rear  cbalr  car  did  not  fall  entirely  into  the 
stream.  The  sleeping  car  tipped  partly  Into 
the  creek,  with  the  rear  trucks  on  the  west 
iMtnk.  Plaintiff  was  sitting  In  the  smoking 
car  at  the  time,  went  down  with  it,  was 
badly  crushed  and  bruised,  and  taken  out 
more  dead  than  aliTe. 

The  county  bridge  was  swept  off  of  Its 
supports  by  the  high  water,  and  was  after- 
wards found  to  be  comparatively  intact  In 
the  river  bottom  below  defendant's  bridge. 
While  the  evidence  upon  behalf  of  defendant 
tends  to  show  that  the  accident  was  the 
direct  result  of  a  sudden,  unprecedented,  and 
extraordinary  flood,  there  was  evidence  on 
behalf  of  plaintiff  tending  to  show  that  the 
rain  was  not  an  unprecedented  one,  and  that 
the  branch  bad  been  as  high  up  on  one,  and 
perhaps  two,  occasions  before. 

At  the  time  the  plnintlfT  was  Injured  he 
was  a  fine  specimen  of  physical  and  mental 
manhood.  He  was  a  very  active  man  for 
one  of  his  size,  strong  and  athletic.  The  In- 
jury made  of  him  a  total  physical  wreck,  so 
that  he  has  since  then  been  unable  to  per- 
Torm  any  labor,  or  to  move,  rest  or  steep. 
He  is  now  an  Invalid  for  life.  He  was  un- 
conscious, and  thought  to  be  In  a  dying  con- 
dition, for  several  days  after  the  accident. 
He  was  tn  the  hospital  for  seven  weeks,  and 
t  was  months  before  he  was  able  to  go 
to  bis  home  In  St.  Louis.  His  spine  was 
Injured,  and  there  was  a  good  deal  of  sore- 
ness over  It  at  the  time  of  the  trial.  His 
abdomen  and  stomach  were  mashed,  bruised, 
and  injured,  being  swollen  and  black  for 
mouths.  His  shoulders  were  wrenched,  and 
the  bones  and  ligaments  broken  and  torn. 
His  eyes  were  permanently  injured.  His 
heart  was  misplaced,  the  apex  being  turned 
upward  and  toward  the  left-nearly  2^. inches. 
His  sixth  and  seventh  ribs  were  broken.  His 
liver  bad  been  injured,  and  at  the  time  of 
the  trial  was  not  In  its  normal  condition. 
His  nervous  system  lacked  tone  and  vitality. 
AU  these  conditions  were  present  at  the  time 
of  the  trial,  and  the  medical  testimony  es- 
tablished tbat  they  affected  his  general  health, 
were  permanent  and  Incurable,  painful,  and 
Incapacitated  him  from  any  labor  at  the 
present  or  any  future  time.  He  has  never 
been  able  to  He  down  in  bed  since  his  In- 
juries. He  can  only  lie  In  bed  by  being 
propped  up  with  pillows.  He  cannot  Ue  on 
his  left  side. 

A  demurrer  waa  interposed  at  th«  close  of 


plaintitTs  case,  and  overruled,  and  again  at 
the  close  of  all  the  eTldence,  and  again  over- 
ruled. 

Over  the  objection  and  exception  of  de- 
fendant the  court,  at  the  request  of  plain- 
tiff, Instructed  the  Jury  as  follows: 

"(1)  The  court  Instructs  the  Jury  that  If 
they  believe,  from  the  evidence,  that  plaintiff 
was  in  defendant's  employ  as  conductor  of 
the  east-bound  passenger  train  on  the  26th 
of  June,  1897,  and  that  said  train  was  wreck- 
ed by  the  falling  of  defendant's  bridge  across 
Rose  Branch,  and  plaintiff  was  thereby  In- 
Jored,  and  Uie  said  wreck  was  caused  by 
reason  of  the  defective  condition  of  said 
bridge  in  any  of  the  particulars  hereinafter 
mentioned,  and  that  said  bridge  was  a  pile 
bridge,  and  on  account  of  the  character  of 
the  stream  and  the  country  drained  It  (said 
bridge)  was  not  reasonably  safe  at  that  place, 
or  that  the  piling  that  supported  said  bridge 
had  become  rotten,  unsound,  or  defective,  or 
that  there  was  not  sufiiclent  earth  around 
some  of  said  piling,  and  that  from  any  or 
all  ct  said  causes  said  bridge,  on  said  26th 
of  June,  1897,  was  not  reasonably  safe  for 
the  passage  of  defendant's  said  train  over 
the  same,  and  that  defendant  knew  of  the 
defective  and  unsafe  condition  of  said  bridge, 
or  by  the  exercise  of  reasonable  care  and 
diligence  could  have  ascertained  the  same  be- 
fore the  arrival  of  the  train,  upon  which 
plaintiff  was  conductor,  at  said  bridge,  then 
the  verdict  must  be  for  the  plaintiff, 

"(2)  The  Jury  are  Instructed  that  the  risks 
assumed  by  the  plaintiff  In  accepting  employ- 
ment from  defendant  as  conductor  of  Its  pas- 
senger train  were  only  such  as  were  Incident 
to  said  employment,  and  did  not  Include  any 
risks  arising  from  negligence  upon  defend- 
ant's part  (If  there  was  such  negligence)  la 
falling  to  use  reasonable  care  and  diligence 
to  see  that  its  tracks  and  bridges  were  In  a 
reasonably  safe  condition. 

"(3)  The  Jury  are  Instructed  that  while 
the  defendant  was  not  bound  to  provide 
against  the  effects  of  a  storm  which  It  could 
not  reasonably  anticipate,  yet  If  they  believe, 
from  the  evidence,  that  tbe  bridge  over  Rose 
Branch  was  not  reasonably  safe  on  accoont 
of  its  being  a  pile  bridge,  or  because  some 
of  the  piling  had  become  rotten  and  decayed, 
or  because  there  was  not  sufficient  earth  or 
dirt  around  said  piling,  and  that  tbe  fall  of 
the  bridge  was  caused  by  Its  defective  con- 
dition in  any  of  the  particulars  aforesaid, 
and  not  by  reason  of  the  extraordinary  force 
of  the  storm,  then  the  fact  that  the  bridge 
fell  during  said  storm  will  not  prevent  a  re- 
covery In  this  case. 

"(4)  The  jury  are  Instructed  that  the  opin- 
ions of  the  parties  who  testified  as  experts 
are  merely  advisory,  and  not  binding  xnpoa 
the  jury,  and  the  jury  should  accord  to  them 
such  weight  as  they  believe,  from  all  tbe 
facts  and  circumstances  In  evidence,  the  same 
are  entitled  to  receive. 

'Ordinary  care,*  as  used  In  these  In- 
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■tractions,  meaoa  such  care  as  a  reasonably 
prudent  person  would  have  exerdaed  under 
the  same  drcumstaDces. 

"(6)  If  the  Jury  find  for  the  plaintiff.  In 
estimating  his  damages  they  will  take  Into 
conaldmtlon,  not  only  his  age,  the  physical 
iniury  Inflicted,  and  the  bodily  pain  and 
mental  anguish  endured,  together  with  the 
loss  of  time  occasioned,  but  also  any  and  all 
•neb  damages  which  It  appears  from  the 
eTidence  will  reasonably  result  to  blm  from 
said  injuries  In  the  future." 

The  following  Instructions  were  given  at 
the  request  of  the  defendant: 

"(1)  The  court  Instructs  the  Jury  that  If 
the  said  bridge  In  question  was  composed  of 
such  material  aa  was  used  by  men  of  ordl 
nary  care  engaged  in  building  pile  bridges, 
and  If  said  material  was  given  a  reasonable 
inspection  at  the  time  It  was  put  In  the 
bridge,  and  found  to  be  suitable  for  the  use 
to  which  It  was  put,  and  If  the  maintenance 
of  the  bridge  thereafter  was  given  such  care 
and  luspection  as  would  be  given  by  men  of 
ordinary  care  and  prudence,  and  if  by  sucti 
Inspection  nothing  was  found  to  indicate  that 
the  bridge  was  not  reasonably  safe  for  the 
purposes  for  which  It  was  used,  then  the  de- 
fendant Is  not  liable,  and  you  will  return  a 
verdict  for  the  defendant;  and  you  are  furth- 
er instructed  that  what  la  meant  by  'ordi- 
nary care,'  aa  used  In  these  Instructions, 
means  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  the  circum- 
stances given  In  evidence  in  the  case. 

*'(3)  The  court  Instructs  the  Jury  that,  be- 
fore the  plaintiff  can  recover  in  this  action, 
ho  must  prove  to  the  reasonable  satisfaction 
of  the  Jury,  by  the  greater  weight  of  the  evi- 
dence in  the  cause,  that  his  injuries  are  due 
to  the  negligent  conduct  of  the  defendant,  Its 
agents,  or  servanta.  and  that,  bad  it  not  been 
for  such  negligence  In  constructing  or  main- 
tnining  the  bridge  In  question,  he  would  not« 
have  been  injured;  and.  If  be  has  failed  to 
so  prove,  your  verdict  will  be  for  the  defend- 
ant. And  you  are  further  instructed  that  the 
defendant  was  not  bound  to  furnish  its  em- 
ployes any  particular  kind  or  style  of  bridge 
orpr  Rose  Branch,  or  other  streams  its  raU- 
rond  crosses;  that  defendant  bas  dlschai^ed 
Its  fnll  duty  to  plaintiff  when  It  bas  con- 
structed and  maintained  a  bridge  over  Rose 
Branch  sucb  as  Is  in  ordinary  use  by  Itself 
and  other  railroads,  and  reasonably  safe  to 
carry  trains  over  it  under  ordinary  conditions 
and  circumstances;  that  defendant  was  not 
bound  to  anticipate  unprecedented,  extraor- 
dinary, or  unusual  rainfalls,  or  to  build  sucb 
a  bridge  as  would  resist  or  stand  against 
such:  and  If  the  Jury  believe  that  the  bridge 
over  Rose  Branch,  aa  constructed  and  maln- 
tnined,  was  reasonably  safe  for  the  purpose 
for  which  It  was  built  in  times  of  usual  and 
ordinary  rainfall,  tben  plaintiff  cannot  re- 
cover. 

"(4)  The  court  Instructs  the  Jury  that  If 
70D  believe  the  bridge  In  question,  as  bnllt 


and  maintained,  was  reasonably  safe  for  the 
passage  of  defendant's  trains  over  It  under 
ordinary  conditions,  and  that  it  was  destroy- 
ed or  weakened  so  that  It  was  made  unsafe 
by  an  unusual  rainfall,  and  that  the  wreck 
was  thereby  caused,  then  the  accident  Is  due 
to  causes  over  which  the  defendant  had  no 
control  and  for  which  It  Is  not  blamable, 
and  you  will  return  a  verdict  for  tbe  de- 
fendant 

"(5)  The  court  Instrncts  the  Jury  that  the 
defendant  Is  not  bound  to  furnish  any  par- 
ticular kind  or  style  of  bridge  over  Rose 
Branch  to  the  plaintiff,  and  It  is  in  no  sense 
an  Insurer  of  his  safety;  tliat  all  the  law 
requires  at  the  defendant  toward  its  em- 
ployes Is  tbat  It  shall  furnish  a  bridge  over 
Its  streams  tbat  is  reasonably  safe  for 
carrying  trains  over  them  under  ordinary 
conditions. 

"<6)  The  court  histructs  the  Jury  that  If 
you  believe,  from  tbe  evidence,  tbat  In  the 
constructl(m  and  maintenance  of  the  said 
bridge  the  officers,  agents,  and  servants  of 
tbe  defendant.  In  and  about  such  work, 
exercised  ordinary  care— that  is,  such  as  Is 
usually  exercised  by  men  of  ordinary  pru- 
dence under  the  same  or  dmllar  circum- 
stances—then defendant  la  not  guilty  of  the 
negligence  charged;  and  what  Is  meant  by 
the  word  'negligence'  Is  the  want  of  that 
degree  of  care  that  an  ordinarily  prudent 
person  would  have  exercised  under  the  same 
or  similar  drcumstancea 

"(7J  The  court  instructs  the  Jury  that  one 
of  the  defenses  In  this  case  Is  that  the  wreck 
was  caused  by  the  act  of  God— that  Is,  an 
extraordinary  or  unusual  rainfall— and  you 
are  Instructed  that  the  law  Is  tbat  the  de- 
fendant is  not  liable  for  damages  or  injuries 
resulting  from  an  Inevitable  accident  or  tbe 
act  of  Ood;  and  you  are  Instructed  that  If 
you  believe,  from  the  evidence  in  the  case, 
that  the  wreck  In  which  plaintiff  was  injured 
was  caused  by  an  extraordinary  or  unusual 
rainfall,  and  that  it  would  not  have  occurred 
from  an  ordinary  rainfall,  then  the  verdict 
should  be  for  tbe  defendant. 

"(8>  Tbe  court  instructs  the  Jury  that,  al- 
though you  may  believe  from  tbe  evidence 
that  the  defendant  was  negligent  In  either  or 
both  the  construction  and  maintenance  of  the 
said  bridge  over  Rose  Branch,  yet  If  the 
wreck  Is  not  due  to  such  negligence,  and 
would  not  have  occurred  in  an  ordinary  rain- 
fall, and  Is  due  to  such  extraordinary  or  un- 
usual rainfall  alone,  then  the  defendant  is  not 
liable,  and  you  will  return  a  verdict  fw  tbe 
defendant. 

"(9)  Although  the  Jury  may  believe  tbat  a 
bridge  with  a  single  span  reaching  clear 
across  Rose  Branch  was  better  than  a  bridge 
with  piling  in  the  bed  of  the  branch,  and  al- 
though some  parts  of  tbe  piling  bad  decayed, 
and  although  some  of  the  dirt  was  washed 
away  from  around  tbe  piling,  and  that  the 
piling  was  driven  iu  soft  earth,  and  driftwood 
was  allowed  to  accumulate  against  the  bridge^ 

Digitized  by  Google 


110 


7B  sot' TU WESTERN  REPOIITEK. 


(Mo. 


yet  if  tbe  bridge,  nnder  these  conditlona,  was  i 
reosoDsbly  eafe  for  tbe  purposes  (or  wblcb  it 
was  deigned,  and  woald  bare  been  reason-  { 
ably  safe  under  ordinary  conditions  and  In 
tbe  time  of  ordinary  rainfall,  and  nnder  sucb 
conditions  said  train  would  hare  passed  safe- 
ly over  said  bridge,  bat  said  wreck  was  tike 
resolt  of  an  extraordinary  or  unusual  rain- 
fall, tben  the  defendant  is  not  liable,  and  ytm 
will  return  a  verdict  for  the  defendant. 

"(10)  If  the  Jury  And,  from  tbe  evideoce 
in  this  case,  that  the  fail  of  defendant's 
bridge  and  the  wreck  of'  its  train  thereby  at 
Rose  Branch  on  the  2Gth  day  of  June,  1897, 
was  occasioned  by  a  sudden  and  unusual  or 
extraordinary  rainstorm  then  and  there  pre- 
vailing, which  caused  on  anosual  amount  of 
water  to  accumulate  In  said  branch,  and 
thereby  wash  away  a  bridge  prerloMly  con- 
structed by  the  county  of  Clay  over  an  adja- 
cent highway,  resultlug  In  its  being  forced  by 
said  water  against  the  supports  under  defend- 
ant's bridge,  thereby  causing  said  supports 
under  defendant's  bridge  to  give  way  and  i 
cause  tbe  wreck,  resulting  In  the  Injuries  to 
plaliitur  here  sued  for,  then  yon  are  instructed  ! 
tbat  the  plaintiff  la  not  entitled  to  recover  to 
this  action,  and  your  TonUct  must  be  for  tbe 
defendant. 

"{11)  The  court  instructB  tbe  Jury  that  yon  , 
cannot  resort  to  guess,  conjecture,  random  | 
Judgment,  or  supposltlcm  to  determine  tbe 
cause  of  the  wreck;  but,  before  plaintiff  is 
entitled  to  recover,  be  mnst  prove  by  tbe  evi- 
dence In  tbe  case  that  his  injuries  were  caus- 
ed by  the  negligence  of  defendant,  Its  serr- 
ants,  agents,  or  officers,  and  negligence  Is  a 
matter  that  must  be  proven,  and  cannot  be 
presumed,  nor  can  It  be  Inferred  from  tbe  hap- 
pening of  the  accident;  and  If  the  evidence 
Id  this  case  falls  to  show  that  tbe  wreck  In 
which  plaintiff  was  Injured  was  caused  by 
tbe  negligence  of  defendant,  or  If  tlie  evidence 
satisfles  you  that  the  wreck  was  caused  by 
unusual  or  extraordinary  rainfall,  or  If  from  i 
the  evidence  you  are  unable  to  determine  the  | 
cause  of  the  wreck,  or  If  from  the  evidence 
the  probabilities  are  equally  strong  that  the 
wreck  was  occasioned  either  by  defendant's 
negligence  or  by  an  extraordinary  or  unusual 
rainfall,  then  It  Is  your  duty  to  return  a  ver- 
dict for  tbe  defendant 

"(12)  The  court  Instructs  the  Jury  that  you 
are  sole  Judges  of  the  weight  of  the  evidence 
and  of  tbe  credibility  of  tbe  witnesses,  aud. 
If  you  believe  any  witness  has  Intentionally 
sworn  falsely  to  any  mateflal  fact,  yon  are  at 
liberty  to  disregard  the  whole  of  the  test!-  ! 
mony  of  such  witnesses;  and  in  arriving  at 
your  verdict  you  will  take  Into  consideration, 
not  only  all  the  evidence  In  the  case,  but  all 
tbe  facts  and  circumstances  given  In  evidence, 
and.  In  determining  what  weight  and  credi- 
bility shall  be  given  to  any  witness  testifying 
In  the  case,  yon  will  consider  bis  conduct 
while  upon  the  witness  stand,  the  reasonable- 
ness or  unreasonableness  of  his  testimony, 
ndf  In  cases  wbere  be  is  testifying  as  an  ex- 


pert, you  will  consider  his  opportunities  for 
forming  his  opinions,  his  qualifications  for 
giving  opinions  upon  tbe  inibject  of  bis  tea- 
tlmony,  bis  attitude  toward  tbe  parties  to  the 
action,  and  all  tbe  otbsr  tacts  and  drcum- 
Btances  given  In  evidence  In  tbe  trial  of  the 
case. 

"(15)  Tbe  court  instructs  tbe  Jury  that  the 
plalntlfC  is  not  entlded  to  recover,  for  lose  of 
time,  bto  wages  as  a  railroad  conductor  on  a 
railroad  tralu,  and  you  can  only  conrtder  tbe 
evidence  of  such  wages  In  considering  tbe 
valne  of  time  lost. 

"(16)  Tbe  coTort  instructs  tbe  ivry  that,  if 
yon  l>elieve  that  any  witness  in  this  case  bas 
sworn  to  a  state  of  facts  therein  in  tbe  face 
of  and  in  oi^ositlon  to  obvious  physical  facts 
or  contradictory  to  tbe  common  knowledge 
or  experience  of  men,  then  it  Is  your  duty  to 
wholly  disregard  any  sucb  testimony. 

"(17)  In  this  case  tbe  defendant  bas  set 
up  tbe  act  of  God  as  a  defense  against  any^ 
recovery  by  tbe  plaintiff.  By  the  expression 
'act  of  GU>d'  the  law  means  any  pbenosaenon 
or  action  in  the  physical  world  around  us 
(not  occasioned  by  the  InterventlOD  or  inter- 
ference of  man)  which  Is  exti-aordinary  or  un- 
precedented, or  outsMe  of  common  experience, 
which  is  Irresistible  In  its  character,  and 
which  cannot  be  before  seen  or  prevented, 
such  as  extraordinary  or  unprecedented  storm 
of  any  kind,  or  an  unprecedented  overflow  of 
water,  or  an  earthquake,  or  a  sadden  death 
or  the  like.  If,  therefore,  tbe  Jury  find  from 
the  evidence  that  before  the  train  In  qu^tlon 
approached  Rose  Branch  an  extraordinary  or 
unprecedented  rainstorm  or  waterspout  pass- 
ed down  end  across  the  valley  of  Rose  Branch 
(which  defendant's  servants  in  charge  of  the 
train  did  not  aud  cooM  not  foresee),  causing 
an  extraordinary  and  sudden  rise  in  the  wa- 
ters of  said  branch,  wbich  swept  away  the 
county  bridge  hi  evidence,  and  •  burled  It 
against  the  piling  of  defendant's  bridge, 
where  the  county  bridge  became  the  cause  of 
extraordinary  scouring  action  In  the  waters  of 
said  branch,  they  being  arrested  in  their  flow 
by  the  impediment  of  tbe  county  bridge,  by 
means  of  which  tbe  west  bent  of  defendant's 
bridge  was  msbed  out,  and  the  supports  of 
Its  bridge  weakened,  whereby  the  train  was 
wrecked  and  plaintiff  injured,  then  tbe  Jury 
must  find  the  Issues  for  defendant" 

Tbe  court  gave  tbe  following  Instructions 
of  Its  own  motion: 

"(13)  The  court  Instructs  the  Jury  that,  In 
considering  the  extent  of  the  plaintiff's  Inju- 
ries and  his  physical  condition,  you  may  con- 
sider the  fact  that  plaintiff,  prior  to  the  acci- 
dent, had  had  rheumatism.  If  you  believe 
bis  subsequent  allmeuts,  In  whole  or  in  part, 
resulted  therefrom,  you  are  instructed  that 
plaintiff  was  bound  to  use  all  means  witiiln 
his  power  to  efl^ect  a  cure  of  himself  from 
tbe  injuries  received  In  the  accident,  and  If 
be  has  not  done  so,  and  has  neglected  to  prop- 
erty treat  himself,  then  be  cannot  recover  for 
any  condition  due  to  sucb  neglect;  and,  in 
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CDuMdertng  the  etement  ot  damages  bued  on 
account  of  losa  of  time,  yon  will  consider  the 
nature  of  his  eraidoTmeBt  as  a  railroad,  con- 
doctor,  and  eaoBot  allow  for  loss  of  ilme  sued 
for  abuse  tbe  coHsnencement  of  the  action,  to 
wit,  December  IS.  1898,  bnt  may  conaider  tbe 
fact,  if  proven,  of  Impairment  of  earning  ca- 
pacity. 

"(14)  TUfr  caort  Instmcts  tbe  Jury  that,  a1- 
tbo^^  yon  may  believe  that  tbe  plalntut  tuu 
a  displaced  heart,  and  that  hti  liver  Is  not 
In  ita  natural  poeltton,  yet,  before  yon  can 
consider  these  facts  m  an  element  of  dam- 
ases.  It  must  be  proven  to  your  reasonable 
satisfaction  that  those  oondMlona  were  caused 
by  tbe  wreck,  eittier  directly  or  indirectly, 
and  tbat  the  wreck  Is  doe  to  the  negligence 
of  tbe  defendant,  as  explained  In  the  otber 
instntctlans." 

To  the  glYing  of  all  of  satd  Instmcthms, 
and  each  of  them,  defendant  didy  excepted. 

Tbe  defendant  then  prayed  the  oout  to 
gire  tbe  folknring  Instructions: 

"(13)  The  conrt  Inetrocta  tbe  Jmy  that  In 
considering  tbe  extent  ot  tbe  plaintiff's  Inju- 
ries and  bis  physical  oondltloiv  yoa  will  c«n> 
sidcr  the  fact  tbat  plaintiff,  prior  to  tbe  ac- 
ddent,  had  bad  rbemnatlgm  aiid  otber  all- 
menta.  Yon  are  Instmoted  tbat  plaintlfF 
waa  bonad  to  use  all  means  witbln  bis  pow- 
er to  effeet  a  cere  ot  hbnself  from  tbe  inju- 
ries received  In  the  accident,  and  If  be  has 
Dot  done  ao,  and  has  neglected  to  properly 
treat  himself,  then  be  oannot  recover  for  any 
condition  due  to  sueh  neglect;  and,  in  con- 
sidering the  element  of  damages  baaed  on 
accooBt  of  loes  of  time,  you  will  consider  tbe 
nature  of'  his  employTiient  as  a  railroad  oaa- 
dnctor,  and  aaanot  allow  for  loss  of  time 
sued  for  since  tbe  commencement  of  tbe  ac- 
tion, to  wit.  Decembw  IS,  1898,  but  may 
constder  tbe  fact,  If  proren,  of  Impairment  of 
earning  capacity. 

"(14)  The  conrt  instmets  tbe  Jnry  that  al- 
thaqgh  yon  may  believe  that  the  plaintiff 
has  a  displaced  heart,  and  tbat  bis  liver  Is 
not  IB  Its  natural  position,  yet,  before  yon 
can  consider  these  facts  as  an  element  of 
damages'  it  most  be  proven  to  your  reason- 
able sBtlslscthHi  that  these  conditlosw  were 
caused  by  the  wreck,  and  that  the  wreck  is 
doe  to  the  n^lgsnce  of  tbe  defendant  as 
explained  in  the  otber  instruetlmis. 

"(ISQ  The  conrt  instmcts  the  Jury'  that 
there  la  no  evidence  In  this  case  tbat  the 
btidse  In  qmstlon  was  not  a  suitable  bridge 
to  have  been  placed  over  Rose  Branch,  and 
that  a  pile  brldse  is  not  a  suitable  struc- 
ture tor  that  potaU,  and  that  there  la  no  eirl- 
destea  tbat  said  brUge  was  made  of  unsound 
or  nnsnltable  material  for  a  bridge,  but  tbe 
evidence  shovn  that  It  was  built  of  proper 
material  for  a  bridge;  and  if  yon  And.  from 
the  evidence,  tbat  said  bridge  was  reason- 
ably maintained  and  reasonably  inspected 
a,tta  It  was  buUt,  and  nothing  then^n  was 
found  to  Indlcata  tbat  it  waa  unsafe  for  the 


purpose  for  which  It  vras  used,  then  your  ver- 
dict should  be  for  the  defendant. 

"(18)  And  yon  are  further  Instructed  that: 
although  you  may  find  that  sap  rbt  had  taken 
place  on  the  pllea,  or  some  of  them,  and  tbat 
they  were  reduced  on  account  thereof  In 
size,  yet  If  you  further  Qnd  tbat  tbe  piling 
In  that  condltltHi  was  reasonably  safe  for  tbe 
pniposes  of  a  bridge,  and  waa  reasonably 
sapported,  so  as  to  mi^e  tbe  bridge  a  rea- 
sonably safe  stiuctDre  as  a  bridge,  then  the- 
verdict  ebonld  be  for  the  defendant 

"(20)  The  court  Instraots  the  Jury  that  ua-- 
der  the  pleadings  and  all  tbe  evidence  In- 
this  case  tbe  plaintiff  Is  not  entitled  to  re- 
covfr." 

To  the  n^nsal  of  aueh  Instnictlons  tbe  de- 
fendant then  and  there  duly  excepted. 

It  waa  not  tbe  duty  of  d«f«idant  to  fur- 
nish plaintiff  any  partlcnlu  kind  of  bridge,- 
ao  that  tbe  one  fnmlshed  was  reasonably 
safe  tor  the  purpose  for  whldi  It  waa  used;, 
nor  does  the  petition  otherwise  allege.  It 
does,  however,  allege  tbat  the  bvldpje  over" 
Rose  Branch  was  a  "pile  bridge,  when  It 
should  have  been  a  wpan  bridge,"  but  then 
proceeds  to  set  forth  its  Inflrmlttes,  and  the 
dangeroDs  ctmdltton  it  was  In  at  tbe  time  of 
and  before  tbe  accident.  Tbe  mere  allega- 
tion tbat  the  bridge  was  a  "pile  bridge,"- 
without  more,  does  not  state  a  cause  of  w 
tlon;  bot  after  this  allegation  follows  aTetv- 
meats  which,  if  true,  show  why  It  was  not 
tbe  proper  kind  of  bridge  for  tbat  place,  andi 
not  reasonably  safe.  Tbat  It  was  defend- 
ant's duty  to  its  employes  in  Its  train  serv- 
ice to  construct  and  maintain  a  reasonably 
safe  bridge  over  Rose  Branch,  and  if  it 
failed  to  do  so.  and  In  consequence  of  such 
failure  plaintiff,  while  In  the  discharge  of 
bis  duty,  was  Injured,  that  defendant  Is  lia- 
ble to  him  in  damages  for  such  Injnry,  iibece- 
can  be  no  question.  Cobb  v.  Railway,  149- 
Mo.  609,  BO  B.  W.  894. 

Defendant  asserts  that  there  was  no  vroof 
whatever  in  support  of  tbe  allegation  that 
the  earth  und«  this  bridge  was  Insufficient 
to  support  tbe  piles;  bnt  we  are  un^UsIe*  to* 
give  our  assent  to  this  contention.  The  erl- 
dence  upon  this  feature  of  the  cose  was  a» 
follows: 

B.  F.  Donovan,  public  administrator  of 
Olay  county,  on  direct  examination,  testify- 
ing on  behalf  ot  defendant,  said:  "I  am  fa- 
miliar with  the  bed  of  Rose  Creek.  It  is 
made  of  soapstone  rock  and  limestone.  In, 
olden  times  I  have  seen  Rose  Branch  cut  out 
tbere  when  Hiere  wasn't  any  water  left  lu 
it,  and  I  hare  seen  soapstone  there."  Again, 
on  cross-examination,  the  same  witness  said: 
*t  do  not  know  whether  tbere  is  any  qulcdc- 
sand  In  tbe  bed  of  Rose  Branch  or  not.  1 
saw  sund  thnre^  bnt  whethw  It  ms  qntek- 
j  sand  or  not  I  will  not  say.  I  have  seen  dirt 
I  left  by  tbe  stream  tbat  would  mire  until  It 
dried  up;  that  sediment  and  sort  of  gumbo< 
!  above  the  sand  would  wash  ost  I  ba\-e  seen 
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it  when  tbere  would  come  down  a  freshet 
and  wash  It  oat.  It  wae  washed  down  deep 
enouf^h  so  yon  conld  see  the  hard  Boapstone. 
I  hare  seen  soapstone  there  In  the  bottom 
of  the  branch  after  one  of  these  freshets. 
I  don't  remember  when  It  wai  or  bow  many 
times." 

H.  B.  Wood  testified  as  follows:  "I  think 
It  has  been  described  as  good  as  I  can  de- 
scribe it.  The  river  sediment  forms  In  there 
and  washes  from  the  hllla.  It  washes' down 
the  dirt,  and  it  settles  there,  and  the  iItct 
backs  up  there  over  It  Sometimes  it  la  a 
kind  of  sandy  soil,  and  sometimes  it  Is  biack 
and  bluelsh  mud,  and  very  sticliy,  like  soft 
soap.  If  will  slip  out  when  you  catch  It  in, 
your  hand.  Sometimes  the  river  would  back 
in  there,  and  there  would  be  more  mud  than 
others.  It  would  wash  out  after  another 
raiu.  Could  not  say  how  deep  It  Is  to  solid 
rock.  Have  been  bathing  down  there  when 
I  could  stand  on  solid  rock  or  bottom,  but 
whether  It  was  rock  or  soajtstone  I  cannot 
say.  It  was  perfectly  solid,  and  I  conld 
stand  on  it" 

A.  C.  Kidd  testified  as  follows:  "The  soli 
into  which  these  piles  were  driven  was  soft 
dirt  OT  made  dirt  The  river  backs  up  un- 
der there  every  year.  The  river  leaves  a 
sediment  tbere.  The  Missouri  river  some 
years  settles  as  gumbo,  and  some  years  it 
settles  as  quicksand.  I  have  seen  it  both. 
Some  years  It  Is  soft  and  some  years  It  is 
pretty  solid." 

Mr.  Orabtree  testified:  "I  never  examined 
the  earth  into  which  this  piling  was  driven, 
only  when  the  horses  got  mired  In  It  just 
below  the  bridge;  30  or  40  feet  below  the 
bridge,  probably.  I  think  the  character  of 
the  dirt  under  the  bridge  was  something  sim- 
ilar to  that  I  think  the  Missouri  river  sed- 
iment makes  sand  sometimes,  and  it  Is  dark 
blue,  like  with  mud,  like  the  same  kind  they 
took  out  when  they  put  In  this  bridge;  some- 
thing about  like  that  same  kind  of  stuff. 
Under  the  bridge  at  the  west  bent  It  is  not 
very  solid.  It  is  a  kind  of  spongy  soli.  Cx)uld 
not'  walk  very  close  to  the  edge  of  the  water 
without  getting  into  the  mud  six  or  eight 
inches  de^." 

Samuel  Roby  testified  that  "the  earth  into 
which  these  pilings  were  drfveu  was  soft 
mud;  a  kind  of  quicksand  sediment  or 
wiiRh  from  the  hills;  soli  washed  from  the 
uplands  and  backed  up  by  the  river.  When 
t^e  river  is  high.  It  backs  In;  and  mud.  It 
is  very  soft.  When  the  river  Is  high,  and 
big  rains  come,  it  makes  It  very  soft  .and 
nilry.  I  should  judge  the  sediment  to  be 
about  eifrht  feet  from  what  I  know  about  It, 
from  sounding  It  with  a  rod  of  iron.  •  *  • 
I  took  a  three-quarter  rod  of  Iron  I  had 
tbere  to  see  how  de^  the  mud  was  under 
the  bridge,  and  it  was  nine  feet  under  the 
railroad  bridge,  and  seven  feet  and  some- 
thing at  the  county  bridge,  until  we  struck 
■omething  we  supposed  to  be  soapstone  or 
rock.** 


Frank  McCoy,  a  witness,  aald:  **I  suppose 
It  was  made  land.  It  was  soil  from  tbe 
bluffs  and  the  Miasouri  river.  When  tbe 
river  backs  in  th»«,  and  stands  awhile.  It 
leaves  a  sand  probably  a  foot  or  a  foot  and 
a  half;  and  If  the  creek  gets  hlgb,  and  runs, 
it  runs  in  mud  on  top  of  It  from  the  bluffs. 
That  is  about  the  way  It  is  formed.  When 
it  crossed  the  branch,  there  ia  a  soapstone 
bottom.  I  have  seen  it  •  •  •  I  never 
dug  down  through  this  stream  to  find  where 
solid  rock  was.  Have  seen  the  day  when 
there  was  no  dirt  in  the  river  at  all;  when 
the  river  ran  along  and  washed  It  clear, 
and  I  could  see  the  soapstone." 

Dr.  Henshaw  stated;  "I  think  the  sol)  In 
which  the  plies  were  sunk  Is  soli  that  was 
washed  In  from  the  hills.  It  has  washed 
in  there,  and  some  of  the  soil  Is  sediment 
from  the  river  that  backed  In  tbere,  and 
when  it  Is  muddy  it  leaves  a  sediment  from 
the  river  water.  I  think  the  last  time  I  no- 
ticed it  there  was  a  bole  of  water  under  the 
bridge;  that  is,  before  tbe  vnwk." 

Wm.  McCoy  testified  that  "the  soil  be- 
neath the  bridge  la  soft  and  quicksand.  It 
ia  made  of  earth.  On  the  east  side  it  is  hard 
sometimes,  but  on  the  west  side  I  never  saw 
It  hard  at  all.  On  the  west  side  it  would 
mire  anything  that  went  In  tbere— any  kind 
of  stock.  I  have  seen  stock  In  th^,  borsea 
and  cattle,  and  I  have  helped  to  get  them 
OQt.  There  has  been  water  under  tbat 
bridge  pretty  nigh  all  tbe  time." 

Seth  White  testified  as  follows:  '*A1I  tbat 
land  in  the  bottom  Is  made  by  the  Missouri 
river.  In  driving  pumps  you  find  a  sort  of 
sand  or  gumbo.  That  land  Is  made  by  tbe 
deposits  from  the  river.  It  Is  made  sot!, 
and  we  call  It  'made  land*  that  is  left  there 
by  the  river.  At  times,  when  there  Is  plenty 
of  water  and  wet  it  Is  very  spongy  and 
muddy,  and  this  gumbo  comes  down  with 
the  water  under  this  bridge.  I  do  not  know 
Just  the  character  of  It,  but  It  Is  made  dirt." 

D.  D.  Holt  a  witness  for  plaintiff,  testified 
that  he  was  present  when  they  built  tbe 
bridge  to  supply  the  one  that  gave  way. 
He  testified  as  follows:  "I  saw  them  when 
they  laid  tbe  first  stone.  From  the  bottom 
of  the  creek,  down,  I  suppose  ft  tras  about 
six  feet  from  the  bank  up  to  where- the  abut- 
ment stood,  and  perhaps  It  was  a  good  deal 
more.  From  the  Iwttom  of  the  creek  down 
to-  solid  rock  It  was  not  very  far;  six  feet 
perhaps,  from  the  bed  of  the  creek.  With 
the  exception  of  a  little  mud  on  that  five 
or  six  feet,  tbe  balance  was  quicksand  and 
grave).  I  saw  it  when  they  were  drawing 
it  out  and  shoveling  It  out  I  seen  it  again 
some  days  after  the  wreck,  and  I  seen  It 
sunk  at  the  same  place.  I  was  down  there 
after  the  wreck  In  1897.  They  were  sink- 
ing and  digf;ing  out  the  old  stone,  and  put- 
ting in  a  new  stone  abutment  tbere.  I  didn't 
see  any  difference  In  soil  I  saw  In  1687  and 
that  which  I  saw  SI  years  ago.  I  saw  ttaem 
digging  hi  1807.  Tiiey  digged  fllz  feet  from 
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tbe  bottom  of  the  creak  before  ther  struck 
■olid  rock.  The7  Btmck  quicksand  directly 
they  started.  When  they  stopped  they 
struck  rock.  From  the  bottom  of  the  creek 
down  to  where  they  atopped  was  nothing 
bat  quicksand.  I  saw  It  when  they  drew  it 
out  by  the  tubs  falL." 

It  is  clear  from  these  excerpts  from  the  erl- 
deuce  that  there  was  some  evidence  tending 
to  show  that  the  earth  under  the  bridge  was 
insufficient  to  support  the  plies.  Its  weight 
was.  of  course,  for  the  consideration'  of  the 
jury.  The  bridge  was  constructed  out  of 
flrst-class  material;  but  there  was  evidence 
tending  to  show  that  at  the  time  of  the  ac- 
cident some  of  tbe  piling  was  decayed,  and 
not  of  sofllcient  strength  to  withstand  the 
pressure  of  tbe  water  and  driftwood  which 
came  in  contact  with  It.  And  while  the  fact 
that  the  bridge  went  down  under  tbe  train 
did  not  of  itself  make  out  a  prima  facie  case 
in  plaintiff's  favor  (Bow en  t.  Railway  Co., 
95  Mo.  274,  8  S.  W.  230),  and  It  was  Incum- 
bent on  him  to  show  bow  and  why  the  ac- 
cident occurred,  the  falling  of  the  bridge  was 
one  of  tbe  Incidents  which  occasioned  the  In- 
Jury,  so  that  the  case  docs  not  stand  alone 
on  tbe  fact  tliat  the  bridge  fell  and  that  the 
plalntltC  was  injured;  but  If,  in  connection 
therewith,  tbe  evidence  showed  that  tbe 
bridge  was  a  pile  bridge,  and  on  account  of 
the  character  of  the  stream  and  the  country 
drained  by  It  such  a  bridge  at  that  locality 
was  not  reasonably  safe,  or  that  tbe  piling 
that  supported  It  bad  become  rotten,  unsound, 
and  defective,  and  therefore  not  reasonably 
safe,  or  that  there  was  not  suiBclent  earth 
around  some  of  said  pilings,  and  for  that  rea- 
son the  bridge  was  not  reasonably  safe,  or 
for  any  or  all  of  these  reasons  It  fell  and  In- 
jured plaintiff,  and  that  defendant  knew  of 
tbe  unsafe  condltiou  of  said  bridge,  or  by  the 
exercise  of  reasonable  care  and  diligence 
could  have  ascertained  the  same  before  the 
arrival  of  the  train  upon  which  plaintiff  was 
conductor  at  said  bridge,  he  made  out  a 
prima  facie  case  entitling  him  to  go  to  the 
Jory,  and  it  then  devolved  upon  defendant  to 
overcome  tills  prima  facie  case,  and  to  show 
by  tbe  weight  of  the  evidence  to  the  satis- 
faction of  the  Jury  that  the  accident  was  at- 
tributable to  some  other  cause;  and  this  de- 
fendant undertook  to  do  by  showing  that  a 
sudden,  unforeseen,  unprecedented,  and  ex- 
traordinary storm,  flood,  and  waterspout, 
purely  local  In  its  character,  occurred  In  tbe 
immediate  vicinity  of  Rose  Branch,  only  a 
few  brief  minutes  prior  to  the  arrival  of  that 
train  at  that  point,  which  swept  tbe  county 
bridge  against  this  structure  and  wrecked  It, 
and  hence  the  accident  was  tbe  result  of  vis 
major,  or  an  act  of  God,  for  which  tbe  de- 
fendant is  not  liable.  But  the  evidence  upon 
this  point  was  not  all  one  way,  and,  while  it 
tended  to  show  that  the  rise  in  Rose  Branch 
was  occasioned  by  an  unprecedented  rainfall, 
there  was  evidence  to  tbe  contrary,  to  such 
■n  extent  that  tlie  court  would  not  have 
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been  Justified  in  taking  the  case  from  the  Jury 
upon  that  ground.  Besides,  defendanfs  as- 
sertion that  the  high  water  in  the  bianch 
washed  the  county  bridge  from  Its  location, 
and  swept  It  against  tbe  railroad  bridge,  and 
wrecked  It,  la  merely  conjectural,  as  there 
was  no  evidence  to  that  effect 

It  Is  said,  for  defendant,  that  by  the  first 
and  third  Instruction  given  at  the  plaintiff's 
request  the  Jury  were  expressly  authorized 
to  find  a  verdict  In  plalntUTs  favor  if  the 
bridge  was  a  pile  bridge.  This  we  think  a 
misinterpretation  of  these  Instructions,  and 
that  by  no  fair  construction  can  tbey  be  con- 
strued as  telling  the  jury  that  tbey  were 
authot'ized  to  find  a  verdict  in  plalntUTs  fa- 
vor simply  because  the  bridge  In  question 
was  a  pile  bridge.  They  simply  told  the  Jury 
that  defendant  was  bound  to  maintain  a  rea- 
sonably safe  bridge,  and  submitted  to  them, 
for  their  determination  from  the  evidence, 
whether  such  a  bridge  over  Rose  Branch,  in 
view  of  tbe  area  of  country  drained  by  It 
and  the  character  of  tbe  stream,  was  reason- 
ably sate.  It  would  have  been  difficult  to 
have  pr ..rented  this  feature  of  the  case  to  the 
Jury  in  more  apt  words  than  were  employed 
in  that  respect,  to  wit:  "And  that  said  bridge 
was  a  pile  bridge,  and  on  account  of  the 
character  of  the  stream  and  the  country 
drained  by  It  said  bridge  was  not  reasonably 
safe  at  that  place."  Now,  if  the  Instruction 
had  presented  tbe  case  to  the  Jury  upon  the 
ground  alone  that  tbe  bridge  was  a  pile 
bridge,  without  more,  defendant's  contention 
would  clearly  be  correct;  but  It  went  further, 
and  in  connection  with  the  fact  tlint  the 
bridge  was  a  pile  bridge  submitted  to  tbe 
Jury  to  say  whether,  on  account  of  the  char- 
acter of  the  stream  and  tbe  country  drained 
by  It,  such  a  bridge  was  reasonably  safe 
at  that  location. 

So  with  respect  to  tbe  third  instruction. 
It  left  to  the  jury  for  their  determination 
the  question  whether  a  pile  bridge  was  rea- 
sonably safe  over  Rose  Branch  at  the  place 
of  the  accident,  under  all  tbe  facts  and  cir- 
cumstances in  evidence.  The  entire  Instruc- 
tion should  be  considered  together,  and  not 
certain  parts  or  words  taken  from  It;  and 
when  this  is  done  It  is  not  in  any  way  open 
to  the  objection  urged  against  it. 

Kor  Is  there  any  conflict  between  plaintifTs 
instructions  and  tbe  third  and  flfth  given  in 
behalf  of  defendant.  Tbey  are  framed,  when 
taken  together,  to  cover  certain  features  of 
tbe  case— plalntlCTs,  that  defendant  was 
bound  to  furnish  him  a  reasonably  safe 
bridge  over  Rose  Branch,  though  of  do  par- 
ticular kind  or  style;  while  by  defendant's 
the  jury  were  told  that  defendant  was  not  an 
insurer  of  plaintiff's  safety,  and  was  only 
required  to  furnish  a  bridge  that  was  rea- 
sonably safe  for  carrying  trains  under  or- 
dinary conditions.  The  conflict  between 
these  instructions  and  plaintiff's,  to  the  ef- 
fect that  if,  on  account  of  the  character  of 
the  stream  and  the  topography  of  the  coou* 
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try  drained  by  It,  a  pile  larlOge  was  not  n»- 
ninably  safe,  then  defeDdaot  had  not  per- 
formed ttK  duty  t9  DUtntlff,  and  If  tke  in- 
jury rMoitei}  team  taeH  negllgencB  b«  was 
entitled  tc  teecrrer,  la  not  ap^rent;  nor  do 
-we  think  tUere  la  any.  Tftey  merely  pfa- 
sented  diverse  views  of  the  respectire  parties 
with  respect  to  the  doty  of  tbe  defendant  to 
the  plaintiff,  and  are  not  at  all  Inconalstent 
or  Inbarnionlotta.  Upon  the  part  of  defend- 
ant the  Jury  were  told  that  no  particular  Irlnd 
or  style  of  bridge  was  necessary,  but  that 
defendant's  daty  was  performed  when  a  rea- 
sonably safe  bridge  vaa  couaeructed.  Fetf 
the  plaintiff  the  Jury  were  toW  that  it  was 
the  doty  of  defeadant  to  provide  and  main- 
tain a  reasonably  safe  bridge,  and  If,  on 
account  of  tbe  stream  and  the  coantry 
drained  by  It.  a  pUe  bridge  was  not  reason- 
ably safe  at  that  place,  etc.,  the  defendant 
was  neg^ligeut.  Clearly  tbeye  Is  no  incon- 
BlBtency  or  conflict  in  these  Instructions. 

Another  contention  is  that  the  thirteenth 
and- tbnrteenth  Instructions  astced  by  def^id- 
ant,  modified  by  the  court,  should  hare  been 
given  as  asked.  There  in  no  merit  In  this 
contention.  The  first-named  instmetlou,  aa 
asked,  directed  the  Jury,  In  passing  upon 
the  extent  of  plaintiff's  tirjarlee  and  his 
physical  cMiditlon,  to  consider  the  fact  that 
prior  to  th^  accident  he  bad  rheumatism 
and  other  alhoents,  when,  as  amended.  It  told 
the  Jury  that  tbey  might  consider  the  fact 
that  plaintiff  bad  rheumatism  prlov  to  the  ac- 
cident, If  tbey  beliercd  his  mbseqnent  ail- 
ments. In  whole  or  in  part,  resulted  there- 
from. Clearly,  unless  plaintiff's  rheumatic 
troubles  have  some  connection  with  ttM  In- 
juries, there  was  no  reason  why  they  should 
be  considered  by  fbe  Jury  iA  making  ttelf 
verdict. 

The  fourteeuth  Instruction  was  amended 
so  as  to  authorize  the  Jury  to  take  Into  con- 
sideration any  physical  injuries  to  plaintiff 
resulting  directly  or  Indirectly  from  the  ac- 
cident. That  tbe  instruction,  as  amended, 
correctly  [areeented  tbe  law  on  tills  phase 
of  the  case  to  the  Jnry,  Is  beyond  any  ques- 
tion. 

No  error  was  committed  In  refusing  the 
eighteenth  and  uiueteeoth  instructions  asked 
by  defendant,  as  those  that  were  given  cov- 
ered fully  every  phase  of  the  case. 

Defendant  aseeita  that  Illegitimate  and 
Improper  means  were  resorted  to  by  one  of 
plaintiff's  counsel  to  prejudice  the  Jury 
against  the  defendant,  outside  of  the  court 
room.  In  that  a  false  and  misleading  ac- 
count of  the  first  trial,  there  having  been 
one  before  this,  was  furnished  to  the  Mexico 
newspapers  by  him,  and  thereafter  published 
during  tbe  progress  of  the  trial  here  under 
review;  that  such  newspRpers,  contnlulng 
the  arttclee  above  described,  were  read  by 
the  Jury,  or  by  certain  members  of  it,  during 
the  trial.  While  this  point  is  made  in  the 
motion  for  new  trial,  on  tbe  hearing  ot  that 
motion  there  was  no  evidence  adduced  s bow- 


ing that  tbe  Jury  ever  read  thete  statements 

Iti  tbe  Ledger  and  Intelligencer,  tie  papers 
lb  vhleh  tbey  were  puUtehed,  and  OMrefore 
tbey  urare  not  taurtful  le  d«fenttant  Nor 
does  tbe  laere  fact  thart  f.  B.  Gullen,  one 
M  lAaintura  sttonteys,  gttve  out  these  Inter- 
views to  the  reporters  of  tlia  papers  named, 
prove  or  tend  to  prove  tbat  be  proooTSd  soch 
statements  to  be  puMlshed.  and  thereafter 
ttused  tb«n  to  be  distributed  in  Mexico,  to 
the  end  that  tbey  might  tie  read  ttf  tbe  Ja- 
tors,  toll  the  purpose  of  pntfudlelng  the  Jury 
against  tbe  defendant 

Tbe  trial  began  oa  Monday,  Febraair 
1Mb,  and  continued  «ntu  th«  oftemsMi  of 
tbe  33d,  when  tbe  Jofy  wafe  sent  to  tMr 
loom  to  consider  of  their  veidld  After 
their  supper  tiiat  evening  they  were  seat 
back  to  tbebr  room,  where  they  reaoalned 
untH  about  1#  o'<doek  that  evening,  when 
they  reported  to  tbe  court  that  tbey  were 
unable  to  agree,  and  were  disctiarged  antil 
morning.  Oae  of  tbe  Jurors,  by  the  name 
of  Cram.  In  tbe  meaatime  procured  a  coipy 
of  the  Mexico  Message,  cut  from  it  the  arti- 
cle which  bad  been  poblisbed  a  few  days 
before  concerning  the  Copeland  Case,  read 
it  over,  and  showed  It  tbat  nlgfart  to  another 
member  of  the  Jury  wltb  whom  lie  was  room- 
ing. This  Is  also  one  of  the  errors  assigned 
fas       ease.  The  arttde  is  as  fottows: 

"The  Oop  eland  Case. 

"Again  on  Trial  in  the  Audrain  Circuit  Oowt 

"G.  C.  Copeland  is  suing  the  Wabash  Rail- 
road for  535,000  for  Injuries  received  In  the 
wreck  at  Missouri  City,  June,  18D7,  where 
eight  men  were  klHed.  A  coffin  was  bought 
for  Copeland,  but  he  recovered.  The  trial 
last  term  of  court  resulted  In  a  hung  jury. 
One  of  tbe  Jurors  wfls  for  notbing,  and  hung 
to  the  last,  while  one  of  the  others  was  for 
$20,000,  two  for  $15,000,  and  eight  for  $10.- 
000.  There  Is  much  Interest  In  the  case. 
Every  point  of  ground  will  be  Contested. 
The  trial  may  last  a  week." 

There  is  nothing  said  or  Intimated  In  this 
article  with  respect  to  the  right  of  plaintiff 
to  recover.  It  does  not  undertake  to  espouse 
his  cause,  or  to  attribute  his  Injury  to  the 
fault  of  negligence  of  defendant,  but  simply 
gives  an  Impartial  statement  of  bow  the 
Jury  stood  upon  the  former  trial  and  a  few 
facta  connected  wltb  the  accident;  and  does 
tbe  fact  tbat,  pending  the  trial,  some  of  tbe 
Jurors  read  the  article,  furnish  a  sufficient 
reason  for  the  Interference  by  thts  court,  and 
for  a  reversal  of  the  Judgment  upon  tbat 
ground?  We  think  not.  The  matters  stat- 
jed  lu  the  article,  even  If  they  had  been 
published  In  either  of  the  papeiB  and  read 
by  the  Jurors  before  they  were  selected  to 
try  the  case,  would  not  have  disqualified 
them;  and  certainly  the  rending  of  the  ar- 
ticle thereafter,  and  while  servlug  as  Jurors, 
would  not  of  Itself  be  sufficient  cause  for 
setting  Aside  the  verdict  by  ttie  trial  court. 
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or  for  a  reveml  at  the  IndgnHoit  by  tblfc 
court  upon  that  ground. 

Tbe  same  goeadOD  waa  before  tte  Sn^ 
iveme  Goort  of  Michigan  tn  tba  caae  of  Skas'' 
wood  T.  OtiieB0B  Wc  M.  By.  Go.,  88  3ltehi. 
108,  50  N.  W.  101,  In  wfalch  it  la.ndd:  *'Afth 
er  the  trial  had  been.  In  procrcaa-a  daft  SMue 
newspaperr  pnbU&hed  and  dnmlatefl  liv 
Grand  Haidds,  where  the  tdal  was  in  proe- 
resB,  an  item  In  regard  to  the  fwmer  trial, 
in  which  wma  staled  tha  amount  of  the  rein- 
dict. It  was  shown  that  some  of  these  arti- 
cles readieft  aomc  of  the  jury.  Defendant 
thereupon  requested  the  court  to  permit  an 
Inquiry  to  be  made  to  tbe  Jury,  and  aacer- 
tain  whether  they  had  read  these  articles, 
and,  If  they  bad;  to  atrest:ttae  pcogreas  of 
tbe  trial  of  ttra  case  and  grant  a  new  trial. 
Tbe  application  was  overruled.  Defendant's 
counsel  Inaiat  tbat  this  was  pFeludlclal,  and 
especially  In  Tlew  of  tbe  faet  that  a  verdict 
in  die  preaeat  case  was  largw  than  In  the 
formeB.  This  nde.  If  ectabUisted,  would  ren- 
der Injconipptent  every  J-ptoc  who  kneir  the 
amoBBt  of'  tbe  Carmer-  vetdiat;  IntelIl«BBt 
men,  vrtoan  tha  moet  competent  Jurors,  are 
oanelly  readers  of  newspapersi  Newspapers 
bave  the  right  to  publish  verdicts  and  judg- 
ments rendered^  in  tbe  coarta.  The  result 
would  be  to  sender  Incompetent  as-  Jurersi  In 
va&vy-  cases  nearly  all  the-  Intelligent  reel' 
dents  oC  tbe  county.  It,  of  course,  makes 
no  dUference  when  tbe  JororS'  learn  tba 
amount  of  the  former  verdict  It  Isi  indeed^; 
desirable  that  such  things,  aa  far  as  po8ert>- 
ble,  abeuld  be  kept  from,  tbe  knowledge  of 
tbe  Jury;  but,  bowevw  uawiise  it  may  be  to 
publish  tbem  at  the  time  of  the  trial*  no 
vlobition  of  law  la  cammltted  In  so  dotagi 
nor  vRlU  tbe  reading,  of.  tbcao.  by  Jiiroae  ren- 
der then  incompetenl" 

In  ^rrlman  v.  WUklns,-  2D  Me.  98,  It  was 
decided  that  where  a  jpny  found  among  tbe 
papna  wlthDut  aay  fraud,  on  the  part  ot 
tin  snecasBfid  party;  tbe-  verdict-  rendered 
upon  a.  Conner  trial,  tbls  constituted  no 
ground  tot  vacating  tbatr  verdict 

In  2  Thompson  on  Trialsi  I  2D7,  it  la  said: 
*?be  mere  fbet  tbat  tbe  verdict  tn  a  former 
trial  gets  acddfiatally.  into  tbe  banda  oC  ttn 
JniT*  with  the  papen^  held;  no  ground  for  a 
new  trial,"  etc. 

rnller  t.  EYetcber  (C  CI)  44  Fed.  84,  was  an 
^Jeednuifc  salt  It  bad  been  tried  five  times. 
Terdlots  for  the  defendants  at  the  first  and 
the  plaintiff  at  tbe  second  trials  were  set 
aside  by  the  United.  States  Circuit  Court: 
A  Terdlct  returned  for  pUUntUC  at  tb»- third 
trial  was  aside  by  tbe  United  Ettatss  Su- 
preme Oonrt  on  writ  of  error.  120  U.  S. 
584,  7  Sup.  Ct  667, 80  L.  Bd.  759.  Tbe  fourth 
triaJ  rsaolted  in  a  bung  jury.  On  tbe  fifth, 
the  driendants  obtained  a  verdict,  and  plain- 
tiff moved  to  have  tbe  same  set  aside,  be- 
cause tbe  Jury  bad  read  the  opinion  of  the 
Supreme  Court  la  120  U.  S.  584*  7  Sup^  Ct 
667,  80  lu  Bd:  7B&,  which  opim.on,  as  read  by 
tbrai*  was  published  by  defendants  in  pam* 


pfalet  form  and  by  them  gensallydistriboted. 
The:  copy  of'  tine  opinion  whlota'  the  jury' 
read.  ^1  be  fonnd  bi  120  U:  SJ  Snpt. 
Ct  G67,  30  L.  Bd.  759.  and  saldioplnkai  cour 
totals  a  Cnll  statement  of.  the  evtdaace  at.the' 
former  trial,.  Including,  a  mapi  o<  the  dispat- 
ed  land.  In  tcdnoed  slxe;  alae  a  statement  of 
the  finding  of  tte  jury  for  platntiff,  and  the 
oiilirion  of  tbe  Supremo  (3onr^  at  about  12 
pages,  stating,  tbe  erldenDe  and  dlaouaring. 
tbe  weight  o£  the  evideaee,  and  tbs  conclu- 
rion  of  the  court  tbat  a  wdict  for  tbet  plain- 
tiff waa  not  antborlsed.  Tbe  verdict  for  de- 
fendants on  the  fifth  trial  was  chalteaged  by 
plaintiff  for  the  reasons  tbat  tbe  jurors  had 
read  tbe  opinion. of  tfte  Supreme  Court  above 
referred  to.  In  overruling  tbei  motlan  for  a 
new  trial  on  then  gronndn  tim  cauot  said: 
"Tba-  dfliKisltions,  taken  by-  a  comrntarioner 
appointed  by  tfae'  court  with  the  consent  of 
the  parties,  prove  this  state  of.  faetsi  One 
of  tba  defendants  before  the  laak  triai  cansad- 
to  lie  printed  10»  pamphlet  ooplesi  of  the 
opinion  of  tbe  Supreme  Court  an  repoi  .od  in 
Sibtcber  V.  Fuller,  120  D.  8..  561-565;  7  Sup. 
Gt.  667,  30  Ia  Ed;  IBik  and  dlabributedi  then 
amcMg. friends  andf  redatives  interested .iii:tbe 
case,  and  among  other  peraona  in  tfae  nelgb- 
bfxrboed,  ladndlngsome  who- bad  been  jnoora 
or  wdtneases  at  fovmer  trlal&  Pending,  tills 
txial  the-  foreman  and  asotfeer-  ot  the  jury 
each  read  one- of  tbeso' copies^,  bieni^  to  bis 
tmtlce  under  the  following  'dxooaBtanoes :  A 
oopy  vma  left;  t>y  wbom  It  did  not- appear, 
hi  tba  place:  of  business-  of  the  foreman  in 
PrairMkBcef.  GoodUnft  the  towai'<^b  of  Un- 
Qolni.  and.  who  laid  other  lands  under  tha 
same- tide  as  tfae  defendant^  testifiedi  that 
two  datfB  before  the  last  trial  be  caUed  at 
tile-  rsaldenee;  In  Useoln,  of  anottier  juror 
dmipn  and  atlendliv.-  at  tba-  teran^  aad  aft- 
erwards sworn  as  a  Jtvor  in  tUa  case,  and 
garvo  blm  a  copy,  for  tJte  pnzposo  of  ttabling 
btan  to  uttdsEstand  tb»  case  bettor,  and  with 
n»  intent  to  inflance  his  judgment..  Qoed- 
llng*s  conduct,  though  meddlesoms-  snd-  fool- 
ish, dses  not  appear  to  have  been  dictated 
by  a  corrupt  Intent  to  tnterfare  witb  tbe 
admlnfetratioB  ot  justice^  and  tbezs  is  not  tbe 
sUghtest  evldMioe  that  either  oft  tlw-  defend- 
ants bad  a  hand  In  it  Oa  tia»i  contrary,  it 
Is  dearly  pBoved.by  ttae  nncontBadlctBd  testi- 
mony of  the  defendants  tb^  none  ot  them 
bad  anything  to  do  with  ttananlttlng  or-  de* 
Uvering  sucb.  copies  to-  ^thsv  oC  those-  jurors, 
or  to  any  other  Jurar  who  sat  at  tbls  trial; 
and  it  is  also  proved  by  tbe  testimony  of  both 
of  those  Jurors  that  no  snch  copy  was  taken 
into  the  jitfy  room  or  laid  before  tbe  juiT> 
In 'order  to  set  aside  a  verdict  beoanse  a 
paper  was  unlawfully  communicated  to  tbe 
juxiy.  it  must  at  least  appear,  either  tbat  the 
party  in  whose  favor  the  verdict  was-  after* 
wards  returned  tG<di  some  part  in  tbe  com- 
munication, or  that  the  paper  wss  such  as 
oovld  be  siqipoaed  to  have  influenoed  the 
minds  of  the  Jury.  The  cople*  in  question 
having  been  communicated  to  tbe  two  jurors 
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out  of  court  and  without  any  participation 
of  the  defendants,  tbe  case  stands  Just  as  If 
those  Jurors  had  happened,  on  the  way  to  or 
from  the  court,  during  the  trial,  to  read  the 
opinion  In  a  newspaper  or  In  the  official  re- 
ports of  the  Supreme  Court;  and  there  Is  no 
such  presumption  that  they  could  have  been 
unduly  Influenced  by  their  separate  reading 
of  that  opinion  as  will  Justify  the  setting 
aside  of  the  verdict  subsequently  returned 
by  the  jury  after  being  fully  instructed  by 
the  court  upon  the  law  applicable  to  the 
case.  U.  S.  V.  Kcid,  12  How.  H61,  306,  13  U 
Ed.  1023." 

The  case  of  Kerr  v.  Lunsford,  81  W.  Va. 
650,  S  S.  E.  493,  2  L.  R.  A.  668,  Is  also  in 
point.  In  that  case  the  court  said:  "The  mo- 
tion for  a  new  trial  was  also  based  upon  an 
affidavit  that  tbe  Wheeling  Intelligencer,  a 
dully  newspaper  published  in  the  city  of 
Wheeling,  had  tbe  following  paragraph  pnb- 
4ished  therein  during  the  trial:  'The  Luns- 
ford Will  Case  still  drags  Its  slow  length 
along.  It  will  probably  occupy  the  entire 
remnlnder  of  the  week.  The  general  public 
opinion  Is  that  the  Jury  will  sustain  the  will 
or  disagree.  Among  the  witnesses  examined 
yesterday  were  Rev,  Dr.  Cnnnlngham,  At- 
torney General  Caldwell,  Hon.  Daniel  hAtab, 
and  John  O.  Pendleton.*  And  affiant  farther 
aajB  that  said  dally  newspaper  has  a  large 
circulation  In  and  through  said  city,  and  is 
very  generally  read  by  tbe  people  of  said  city, 
as  he  believes.  Here  Is  no  evidence  that  any 
member  of  tbe  Jury  read  said  paragraph; 
and,  if  they  had,  that  would  not  be  sufficient 
to  set  aside  the  verdict.  If  the  fact  was  as 
therein  stated  as  to  the  'public  opinion'  on  the 
case,  the  members  of  tbe  Jury,  who  are  not 
required  to  be,  and  were  not,  kept  together, 
could  have  beard  the  matter  talked  of  with- 
out themselves  being  calpable.  If  verdicts 
could  be  set  aside  on  such  grounds,  salts 
would  be  Interminable.  The  court  did  not 
err  In  refusing  to  set  aside  the  verdict  on 
tbifl  ground." 

To  the  same  effect  Is  U.  8.  t.  Reld,  12  How. 
861,  13  U  Ed.  102S. 

It  is  said  in  12  Bncy.  PI.  &  Pr.  p.  ft22: 
"And  even  when  the  Jnron  received  news- 
papers containing  acconnts  of  or  comments 
upon  the  case,  a  new  trial  will  not  be  grant- 
ed If  there  was  nothing  calculated  to  mis- 
lead or  Improperly  effect  their  minds,  or  to 
prcjndlce  their  verdict."  As  we  are  nnable 
to  see  how  or  In  what  way  defendant  could 
have  been  prejudiced,  or  the  Jury  Influenced, 
by  reading  of  this  article,  we  are  not  Inclin- 
ed to  think  the  Judgment  should  be  reversed 
upon  that  ground. 

While  the  exconsiveness  of  the  verdict  Is 
assigned  for  ground  for  a  new  trial  In  the 
motion  filed  for  that  purpose.  It  Is  not  urged 
In  the  briefs  filed  by  counsel  for  defendants 
upon  the  attention  of  this  court.  But,  in  any 
event,  no  one  can  read  the  evidence  In  this 
case  with  respect  to  plaintiff's  physical  con- 
dition. bclotB  the  accident  and  since,  tbe 


extent  of  his  injuries  and  their  permanency, 
the  suffering  that  he  has  undergone  and  will 
have  to  endure  during  his  life,  and  his  in- 
capacity to  work  or  labor,  and  entertain  for 
a  moment  the  Idea  that  the  sum  awarded 
him  was  at  all  excessive. 

Our  conclusion  is  that  there  was  ample  evi- 
dence to  take  tbe  case  to  tbe  Jury  upon  all 
the  issues,  and,  as  Its  weight  was  for  their 
consideration,  and  not  ours,  we  shonid  not 
Interfere  upon  that  ground.  Finding  no  re- 
ver.sil)le  error  in  tlie  record,  we  affirm  the 
Judgment  Alt  of  this  division  concur. 


STATE  V.  FAULKNER.* 

(Supreme  Court  of  Mlssonri,  Division  Ko.  2. 

May  19,  1903.) 

PERJURY— TESTIMONY  BBFORB  GRAND  JURY— 
DENIAL  OF  KNOWLBDGB  —  INDICTMENT  — 
SUFFICIENCY  —  REPUGNANCY  —  EVIDENCEJ— 
CORROBORATIVE  —  CIRCUMSTANTIAL  EVI- 
DENCE—MATERIALITY— GRIME  UNDER  IN- 
VESTIGATION —  ILLEGAL  COMBINATION  — 
HEARSAY— CONFIDENTIAL  COMMUNICATIONS 
—AID  IN  COMMITTING  CRIME— VARIANCE- 
FORMS  OF  KNOWLEDGE— SELF'CRIMINATIN  a 
BVIDKNCE— WAIVER  OF  PRIVILEGE— QUES- 
TIONS FOR  COURT— MATERIALITY  OF  FALSB 
TESTIMONY- INSTRUCTIONS-CRIMINAL  PRO- 
CEDURE —  SPECIAL  VENIRE  —  HBTHOD  OF 
DRAWING-SERVICE  OF  LISTS. 

1.  It  la  perjury  for  a  witness  subpoenaed  be- 
fore the  graod  jury  InvestigatiDg  a  charge  of 
bribery  to  testify  that  he  "did  not  know  of,  dot 
had  be  ever  beard  of,"  the  existence  of  money 
alleged  to  bare  been  depoBited  for  the  purpoiies 
of  the  bribe,  when  be  in  fact  had  knowledge 
of  such  money  and  tbe  purposes  for  which  it 
was  to  be  used. 

2.  A  witness  who  falsely  denies  before  the 
grand  jui?  any  knowledge  of  a  fact  material 
to  the  investigation,  cannot  defend  a  charge  of 
perjury  on  tbe  ground  that  the  evidence  sought 
from  him  would  have  been  merely  cumulative. 

3.  An  indictment  for  perjury  committed  be- 
fore the  grand  jury  is  not  repugnant  in  alleging 
that  It  had  been  ''developed^  before  the  grand 
jury,  which  was  investigating  a  charge  of  brib- 
ery, that  money  had  been  deposited,  and  that 
it  "became  material"  to  the  issue  to  ascertain 
defeadaut's  knowledge  of  said  money  and  tbe 
purposes  for  which  it  was  to  be  used;  It  being 
the  right  and  dnty  of  the  grand  jury  to  obtain 
all  the  material  evidence  that  they  could  to 
substantiate  the  charge. 

4.  The  statute  providing  for  the  issuance  of 
special  venires  as  of  course  on  motion  made 
three  days  before  the  day  Fet  for  trial,  being 
expressly  declared  to  be  applicable  to  cities 
haviug  over  300,000  inhabitante,  is  therefore  not 
special,  and  makes  no  invidious  distinction  in  the 
case  of  St.  Ijoiiis. 

5.  Rev.  St.  1S99,  6S  3791.  6566.  relative  to 
special  jnries,  are  not  in  conflict.  The  former 
secures  to  all  litigants  the  rificht  to  a  special 
jury,  and  the  latter  merely  provides  the  machin- 
ery for  drawing  such  juries  In  cities  of  over 
100,000  inhabitants. 

6.  A  special  jury  is  not  a  jury  drawn  by 
chance  from  a  wheel,  but  Is  one  selected  by 
the  proper  officer  In  the  exercise  of  judgment 
and  discretion. 

7.  Itev.  St.  1899,  55  3791,  6566,  securing  to 
all  litigants  the  right  to  a  special  jury,  and 
providing  a  peculiar  mettiod  for  selecting  such 
j\iry  in  cities  of  over  100,000  Inhabitants,  are 
not  nnconstitutionnl. 

8.  Under  Rer.  St.  1899,  i  2619,  requiring  the 
service  of  a  list  of  jurors  on  defendant  24  hours 
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before  trial  In  cases  in  which  the  offenae  ia 

Junishable  with  death  or  life  imprisonment, 
2  bours  l>efore  trial  where  there  ia  a  minimum 
and  DO  maximum  limit,  aud  in  other  cases  "be- 
fore the  jury  is  awom,  if  defendant  requires  it." 
defendant  In  a  prosecution  for  perjury,  puniab- 
ment  for  which  ia  impris<Munent  for  not  leaa 
than  two  nor  more  than  seven  years,  is  only 
entitled  to  the  list  before  trial,  and  if  he  re- 
guires  it. 

9.  There  ia  no  conflict  between  Bev.  St.  1889, 
I  2619,  which  provides  the  time  within  which 
a  list  of  jurors  shall  be  ddlvered  to  defendant 
in  a  criminal  prosecution,  and  section  6666, 
proridiog  for  the  machinery  for  drawing;  a  spe- 
cial jnry  in  cities  of  over  100,000  inhabitants, 
and  reqiuring  a  delivery  of  the  list  to  each 
party. 

10.  Statutes  providing  for  anmrnouing  jurors 
are  merely  directory. 

11.  It  is  not  necessary  in  a  criminal  prosecu- 
tion that  defendant's  counsel  be  served  with  the 
list  of  spedal  jurors  by  the  sheriff,  bat  service 
by  the  clerk  is  ?afflcient. 

12.  In  a  prosecution  for  perjury  a  special  ve- 
nire for  50  jurors  was  issued,  and  on  the  return 
day  thereof  defendant  insisteid  on  the  full  num- 
ber being  summoned,  whereupon  50  more  were 
selected,  the  venire  being  returnable  foor  days 
later.  On  the  latter  day  12  jurors  were  examin- 
ed on  their  voir  dire,  and  found  competent,  but 
the  next  day  defendant  objected  that  they  had 
been  drawn  from  the  second  list,  and  moved  to 
complete  the  list  from  the  first  list.  Beld,  that 
defradant  had  no  absolnte  right  to  reauire  the 
court  to  return  to  the  first  list,  and  the  court, 
in  it3  diacretion,  had  power  to  deny  the  mo- 
tion. 

13-  The  fact  that  there  was  no  objection  to 
any  jnror  on  the  panel  aa  finally  chosen  shows 
that  nn  prejudice  resulted  to  defendant 

14.  In  a  prosecution  for  perjury  committed 
before  the  grand  jury  in  denying  knowledge 
relative  to  the  existence  of  an  alleged  bribe 
which  the  jury  were  investigating,  the  fact  of 
the  bribery  was  pertinent  and  material,  but  its 
pertinency  depended  on  defendant's  knowledge 
thereof. 

15.  A  prosecution  for  perjury  cannot  be  based 
on  the  testimony  of  the  accusing  witness  un- 
less corroborated. 

16.  A  conviction  of  felony  must  be  established 
beyond  a  reasMiabla  doubt,  and,  while  it  may 
be  established  by  drcumstantlal  evidence,  the 
circumstances  must  be  consistent  with  guilt  and 
inconsistent  with  innocence. 

17.  The  fact  of  the  existence  of  a  combina- 
tion in  a  legislative  body  to  control  l»iBlation 
is  not  of  itself  sufficient  to  establish  that  such 
combination  was  for  illegal  and  corrupt  pur- 
poses, '  and  thereby  render  a  member  thereof 
responsible  for,  or  show  his  knowledge  of.  a 
corrupt  bargain  on  the  part  of  another  member 
to  accept  a  Dribe  for  the  purpose  of  influencing 
legislation. 

IK.  In  a  prosecution  for  perjury  in  falsely  deay- 
iog  before  the  grand  jury  knowledge  of  a  bribe 
ui^er  irvcstigation  by  them,  witness  had  testi- 
fied to  a  communication  with  defendant,  in 
which  the  latter  had  detailed  bis  knowledge  of 
such  bribe,  whereupon  witness  had  said  that  he 
had  heard  the  story  before.  On  cross-examina- 
tion he  said  that  he  had  not  told  defendant 
from  whom  he  had  heard  It,  whereupon,  on 
redirect  examination,  he  testified  from  whom 
and  how  he  heard  it,  which  was  in  defendant's 
abeenoe.  HeU,  that  the  testimony  was  hearsay, 
had  not  been  induced  by  defendant  on  cross- 
examination,  and  waa  hence  Improperly  admit* 
ted. 

19.  Communlcadons  made  by  a  client  to  his 
attorn^  before  the  commission  of  a  crime,  and 
for  the  purpose  of  being  guided  and  hdped  in 
its  commission,  are  not  privil^ed. 

20.  Bev.  St.  1899,  8  4659.  rendering  an  at- 
torney Incompetent  to  testify  concerning  any 
communication  made  to  him  by  hii  client  in 


that  relation,  or  his  advice  thereon,  without  the 
consent  of  the  client,  is  merely  declaratory  of 
the  common  law,  and  does  not  afiEect  the  ex- 
ceptions to  the  rule  excluding  such  communica- 
tions. 

21.  The  rule  rendering  communications  be- 
tween at^Hmey  and  client  privileged  does  not 
exclude  ell  conmiunicationa  between  them,  but 
only  such  as  pass  in  professional  confidence. 

22.  A  commuoication  made  by  a  client  to  his 
attorney  in  attempting  to  procure  his  services 
in  aecuriug  a  bribe  which  had  been  promised 
but  withheld  is  not  privileged. 

23.  Where,  in  a  prosecution  for  perjury,  the 
indictment  charged  defendant  with  bavmg  false- 
ly testified  that  be  did  not  "know"  of  the  ex- 
iatmce  of  a  certain  bribery  fund,  it  was  error 
for  the  court  to  charge  that  defendant  should 
be  found  guilty  if  he  falsely  swore  that  he 
bad  not  "heard"  of  such  fund. 

24.  lu  a  prosecution  for  perjury,  error  in  char- 
ging that  defendant  wonld  be  guilty  if  he  false- 
ly testified  that  he  bad  not  "heard"  of  the  ex- 
istence of  a  certain  bribery  fund,  where  the 
perjury  assigned  in  the  indictment  was  a  deuial 
of  "knowledge,"  was  not  cured  by  cautioning 
them  that  what  defendant  had  read  in  the  pa- 
pers would  not  be  knowledge. 

25.  In  a  proeecution  for  perjury,  as^gned  on 
defendant's  false  denial  of  knowledge  of  a  brib- 
ery fund  deposited  to  iufiuence  legislation,  a 
requested  charge  defining  and  limiting  defend- 
ant's sources  of  knowledge'  to  p^eoual  know- 
ledge derived  from  his  own  sources  apart  from 
gossip,  rumor,  and  hearsay  should  have  been 
given,  subject  to  modification  charging  defend- 
ant with  knowledge  if  he  belonged  to  a  crim- 
inal conspiracy  or  combine  in  the  house  of  del- 
egates, founded  for  the  purpose  of  corruptly 
InBnencing  legislation,  of  which  the  alleged 
bribe  solicitor  was  a  member,  and  in  which 
capacity  he  solicited  the  bribe— that  being  the 
theory  on  which  the  state  was  proceeding. 

26.  In  a  prosecution  for  perjury  committed 
before  the  grand  jury,  the  fact  that  the  testi- 
mony assigned  as  false  was  given  after  the 

fraud  jury  had  instructed  Indictments  to  he 
rawn  in  the  matter  relative  to  which  defend- 
ant  was  testifying  did  not  aSect  the  materiality 
of  such  testimony  or  defendant's  responmbility 
therefor. 

27.  A  witness,  when  called  upon  to  testlty  to 
self-criminating  evidence,  may,  if  his  privilege 
be  wrongfully  refused,  decline,  and,  if  imprison- 
ed for  contempt,  obtain  redress  by  habeaa  cor- 
pus, or  yield,  save  his  exceptions,  and  obtain  a 
reversal  of  the  judgment 

28.  The  right  of  a  witness  to  refuse  to  give 
self-criminating  evidence  is  a  personal  privilege, 
which  he  may  waive,  and  will  be  held  to  have 
waived  if  be  voluntarily  answers  without  objec- 
tion. 

20.  Perjury  may  be  assigned  on  the  giving  of 
false  testimony,  which,  if  true,  would  hare  been 
self-criniinatiug. 

30.  In  a  prosecution  for  perjury  committed  be- 
fore the  grand  jury  which  was  investigating  a 
charge  of  bribery  in  corruptly  influencing  legis- 
lation, a  charge  to  actiuit  defendant  unless  the 
alleged  offerer  of  the  bribe  was  employed  by  the 
directors  of  the  company  for  whose  benefit  the 
legislation  was  to  be  enacted  was  properly  re- 
fused, the  evidence  overwhelmiugly  establish- 
ing that  he  was  the  criminal  agent  of  the  com- 
pany, working  under  the  direct  orders  of  its 
president 

31.  Such  evidence  did  not  constitute  a  sub- 
stantial variance  from  the  indictment  which  al- 
leged that  the  offerer  of  the  bribe  was  employed 
by  the  company. 

82.  In  a  prosecution  for  perjury  the  materiality 
of  the  evidence  assigned  as  false  is  a  questiw 
for  the  court,  which  cannot  be  sabmitted  to  the 
iory. 
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53.  It  is  3iot  error  to  leAue  Rqueatod  inatoae- 
tkms  wtsD  (dlly  ovreicd  by  the  itecse  a 
given. 

54.  In  ta  ptmeentkm  for  perjin^  Mmmltted 
before  the  grand  jury,  wbich  was  iDvestigatiag 
B  chnse  of  britwry  in  oom^tiy  inflauiciDe 
le^slatiMi,  it  wis  error  to  Jtdmit  eridenoe  eft- 
tabliahing  as  agreement  betiraeD  the  offenr  of 
the  bribe  and  a  member  of  the  city  oovcil  to 
bribe  certaia  cCber  nNnben  of  the  council,  such 
erUenee  being  .bwelewit,  :md  tandhtg  'merely 
to  hopreBS  tha  jary  ifStii  the  gane&al  comvtioii 
existing  In  the  cil7  ivrernmeBt. 

Appeal  from  JSt.  Loubi  Ofxenlt  Oonrt;  W<a^ 
ter  B.  Douglas,  Judge. 

Harry  A.  FaOlkner  was  coorlcted  of  pw- 
jnry,  and  appeals.  Reversed. 

Thomas  B.  Harvey,  Chas.  P.  JohBaon,  aad 
Tbos.  J.  Howe,  for  appellant  Edward  O. 
Crow,  Attj.  Gen.,  Sajn  B.  JeECrlea,  AasL  Aily. 
Gen.,  and  Joe.  W.  Folk,  for  the  State. 

GANTT,  P.  J.  At  the  T>ecember  term, 
1901,  of  the  circuit  court  of  the  city  at  St 
Louis  for  the  dlspoeltloD  »t  etimlnal  canses, 
to  'wIt,  Division  No.  8  of  said  court,  tbe  grand 
Jury  auuunoneii  tram  tbe  body  of  said  dty  In 
open  court  pretenied  the  followizig  iB&letment 
BgalBSt  Harry  A.  Paalkner: 

"State  tt  Missouri,  City  o*  3X.  Louie— ss. 
Circuit  Court,  City  of  Bt.  Lonia,  December 
Term,  1901.  The  grand  Jorers  of  the  ^te  ef 
MlsBoori  within  and  for  the  body  of  the  city 
of  St.  LoatB,  ncrw  here  in  court,  duly  Impan- 
eled, sworn,  land  ciiarged,  upon  tiieir  oath 
present:  That  at  the  said  city  of  St.  Louis, 
on  the  Slst  day  of  January  in  the  year  one 
thansand  nine  hundred  and  two,  and  ilurlt^ 
the  December  term,  oae  tliousaod  nine  hun- 
dred and  one,  of  said  court,  the  grand  Jury  of 
the  state  of  Missouri  within  and  for  tbe  body 
of  the  city  of  St.  Tjouis  were  then  and  there 
duly  and  legally  convened,  Itaving  been  tben 
and  there  duly  and  legally  Impaneled,  sworn 
upon  tiieir  oatb,  and  charged  according  to 
law  In  Division  No.  8  of  said  court,  and  .tliat 
a  certain  complaint  was  then  and  there  made 
and  presented  before  said  grand  jury  against 
one  Charles  Kratz  and  one  John  K.  Murrell 
and  other  persons  for  the  ofEemse  of  bribery 
committed  by  the  said  John  K.  Murrell, 
Chnrles  Kratz,  and  otbers  In  said  dty  of  St. 
Louis;  and  that  in  the  investlgatian  and 
hearifig  of  .said  oomplaijit  liefore  said  grand 
Jury  so  impaneled  and  sworn  as  aforesaid  It 
developed  that  in  October  and  Norember  In 
the  year  one  thousand  and  nine  hundred 
there  was  pending  in  the  municipal  assem- 
bly ef  the  city  of  St.  Louis,  consisting  of  a 
city  conndl  and  a  house  of  delegates,  an  ordi- 
nance known  as  KTouncil  BUI  No.  44,'  and 
commonly  known  as  the  'Suburban  Sailway 
Bill,*  same  beir^  a  measure  glTing  and  grant- 
ing to  the  St.  Louis  &  Suburban  Bailway 
Company,  a  railroad  corporattcoi,  certain 
rights.  pTtvUegee,  and  -francblses.  That  <nie 
John  K.  Murrell  -was  at  said  time  a  member 
of  said  house  of  delegates,  and  that  one 
Charles  Kratz  was  at  said  time  a  member  of 
said  dty  conndl,  .and  that  one  Philip  Stook 


WHS  cmptoyal  by  said  fit  Louis  A  enburban 
BaUway '  Oompany,  u  corporation  as  afore- 
said, to  secure  the  passage  of  jratd  ordinance 
byoaid  municipal  iMsemUy;  ciud  that  «□  or 
aboat  Nopember  80,  1000,  ttas  sold  ilohn  K. 
Kurrf  11,  member  tjf  Ihe  house  <tt  delegates,  aa 
aforoaeld,  want  to -said  Philip  iStock,  and  stat- 
ed that,  unless  a  large  sum  of  money,  to  wit, 
affventy-'five  ttiousaiid  dollars,  ■ebo«ld  be  put 
op  tor  the  use  and  iieneflt  of  said  house  of 
dtfosates,  the  said  ordtnanee  wot^  aot  be 
pawed  by  the  aaid  :bouae  of  Aeiagatea,  bnt 
t^.  If  said  PUllp  8to<«k,  ag«nt  of  the  said 
St  Louis  &  Suburban  Bailway  Company, 
would  place  wUh  said  Jcdm  K.  Murrell  the 
said  sam  of  seventy-five  thomsand  Cellars, 
tliat  TOld  ;onlinance  wouM  pass  BaiA  honoe  of 
delegates;  and  after  some  conferences  the 
said  Philip  Stock  and  tiie  said  Jeim  K.  Itfur- 
rffll  went  to  tlie  Lbicoln  Trust  Gompsny,  a 
corporation,   with   ofClceB  at  number  700 
OhcHtnut  street  in  what  Is  kaoma  aB  the  Lln- 
odn  Trust  BulMbig,  and  there  said  PhUlp 
'  Stock,  in  the  presence  of  said  Jolm  K.  Mur- 
i  rell,  deposited  io  lock  box  numtwred  one  hun- 
1  dved  and  thirty-two  of  the  «afe  deposit  vantts 
'  of  the  said  Llncdn  Trust  Company  the  sum 
I  of  seventy-five  tbousand  dollars,  there  being 
!  two  key»  to  aaid  box,  said  PhiUp  Stock  bold< 
j  Ing  one  key  and  the  said  John  K.  Murrell 
I  holding  ^e  other  key,  and  that  the  said  sum 
;  of  money  was  deposited  with  the  express  nn- 
;  derstauding  between  said  PbUlp  Stock  and 
j  said  John  K.  Murr^l  tibat,  upcm  said  ordi- 
nance bdng  passed  by  tbe  bouse  of  delegates, 
tlK  dty  council,  and  signed  by  tbe  mayor, 
i  the  saM  sum  of  money  -would  be  turned  over 
I  to  the  said  John  K.  Murrell  tar  his  own  use 
'  and  benefit,  and  for  the  use  and  benefit  of 
I  the  other  members  of  tbe  house  of  detegatw 
I  he  claimed  to  refreeent    That  in  said  in- 
!  vestlgation  one  Harry  A.  Faulkner  was  duly 
:  aum  mooed  as  a  witness,  and  did  then  and 
:  there  personally  appear  aa  ;a  ■witness  before 
i  said  grand  Jury  In  regard  to  said  complaint. 
'  'iSiat  the  said  Harry  A.  Faulkner  was  then 
and  there  duly  sworn  by  the  foreman  of  tbe 
said  f^and  Jury,  «nd  took  upon  himself  Ms 
corporal  oatb,  the  said  foreman,  -to  "wit,  one 
'  William  H.  Lee,  being  than  and  tbere  duly 
i  and  legally  authorized  and  empowered  and 
j  having  competent  authority  to  administer  the 
said  oath  to  the  said  Harry  A.  Faulkner,  and 
i  that  then  and  there  it  became  Important  and 
i  was  material  to  tbe  Issue  and  to  tlie  investi- 
gation of  said  complaint  by  the  said  grand 
Jury  whether  tbe  aald  Harry  A.  Faulkner  had 
any  .knowledge  or  infcxmation  «f  the  exist- 
ence of  said  sum  of  seventy-five  thousand 
dollars,  and  of  the  purpose  for  which  It  was 
to  be  applied.   And  then  and  there  he,  the 
said  Harry  A.  Faulkner,  en  bis  corporal  oath, 
and  before  tbe  said  grand  Jury,  did  felonious- 
ly, falsely,  corruptly,  knowingly,  willfully, 
and  BDAllciousIy  depose  and  swear  in  sub- 
stance and  to  tbe  effect  following:   That  he 
did  not  know  nor  bad  he  ever  heard  of  tbe 
.uistence  of  the  said  aevanty-flve  tbonsand 
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dollan  deposited  In  tbe  Uncoln  Xriwt  Com- 
paj)7  as  aCoretatd  tor  tbe  porpoee  ot  influeu- 
clDg,  or  bribing,  or  corrupting  any  meaibef 
of  tbe  hoyse  of  delQeatas  Cor  bla  vote  or  In- 
fluence  bi  tbe  ^msage  of  Mid  ordinaDOB; 
whereas  la  tmtA  and  In  fact  be,  tbe  said  Har- 
17  A.  Fauikner,  tli«n  and  tbeie  w«U  knew  of 
tbe  exlsteooe  of  tbe  uid  aam  <tf  aeventy-flve 
tboosand  doUara,  and  tkat  aald  avm  ot  aev- 
QOty-flve  tbouaand  doUara  was  d^Mialted  Ja  a 
box  la  tfcia  safe  demalt  <v<autt  of  aaid  Uaoobi 
Trust  Oompaaff  as  a  bribe  to  be  paid  to  tiw 
aaid  J«hn  K.  Muirell  and  otber  mewb^rs  of 
tbe  booEa  of  delegates,  whcan  be  daimad  to 
represent,  to  iaflucnee  tbelr  rotas  for  and  Ui 
favor  >of  tbe  paasaae  and  anactweot  ot  tb« 
said  ordinance  In  the  said  bnuse  of  delt^tas; 
and  so  tJ>e  gwnd  jwora  affareaaJd,  upon  their 
oitb  ajaresald,  do  say  tbat  the  aald  Harry  A. 
Fanlkner.  at  tbe  city  «f  St.  JJouis  aforeoUd, 
on  tbe  thirty-first  day  of  January  a<oreaal4i 
In  tbe  7«8r  aforeaaid,  ia  the  mariner  and  form 
aforesaid,  leloiUoasly,  felsely,  knowingly, 
wUlfnUy,  and  eorruptly  coiusoitted  willful 
and  corrvpt  perjury;  contrary  to  tbe  form  of 
the  statute,  sjuS  a^lmt  tbe  peace  and  dignity 
of  tbe  state." 

Tbe  defmdaBt  was  arrested,  and  was  4ttly 
amii£ned,  and  pleaded  not  guUty,  aod  waa 
tried  at  tbe  June  term,  1902,  and  «ouWcted, 
and  his  punishment  assessed  at  two  years  la 
tbe  State  PenUentiary.  After  uosBcecssfvI 
■wtJons  fw  a  new  telal  and  in  arrest  ot  judc- 
Bwnt  be  was  duly  sent^ioed.  and  from  that 
jodgaMat  and  sentence  he  bas  ad}pealed  to 
this  oouit. 

Tbe  facte  neceasair  to  a  cecrect  nndec- 
standtng  of  tbe  rulings  of  tbe  ciecuit  wurt 
and  the  ezorptfaios  oC  d«ten4a»f  s  covnsal  ue, 
in  aoiistanee,  the  following:  The  state  offer- 
ed erldence  proving  and  tending  to  prove 
that  tbe  muoldfial  assembly  of  the  city  ot 
8L  Louis  is  composed  of  the  bouse  of  d^ 
gates  and  the  city  ■conncU,  oonatltuting  what 
is  known  as  tbe  mvnlcliHel  aasembly.  The 
defendant.  Barry  A.  Fanlkner,  in  IMO  and 
1001  was  a  member  of  tbe  konae  ot  delegates 
branch  of  tfae  muntctpal  aaseaably.  In  Sep- 
tember, October,  and  Korember,  1900,  there 
was  In  tbe  said  boose  of  deAegaitos  an  organi- 
zation or  aasodiatloii  commonky  called  a  "com- 
bine" for  the  purpose  of  OMtroUing  legisla- 
tion, and  also,  it  was  asserted  bj  tbe  state, 
for  obta:to1i|g  xnoney  for  tbelr  Totss.  This 
combine  eoaslsted  of  19  members,  and  in- 
cluded John  K.  Harrell  and  defendant,  Harry 
A.  Fanlkner.  In  October,  1900,  there  waa  In- 
troduced in  the  lanaldpal  assembly  an  ordi- 
nance known  as  "Oonncll  ^  No.  44,"  ^ving 
and  grantlziK  to.  tbe  St.  Louis  4i.  Suburban 
Railway  Company  aertaln  privileges  and 
fnacUses.  Tbe  ordinance  was  tatrodnced 
October  It  remained  in  the  council  un* 
til  Febrnszy  -8,  iSOl,  when  it  passed  tbat 
body,  and  was  vefened  to  tbe  bouse  of  dele- 
gates. NmoeroQS  meetings  of  tbe  counoll 
took  place  ttrom  -the  date  ot  the  Introduction 
«f  the  trill  befon  tts  flaal  passage.  WbUe 


the  bill  was  so  pending  before  the  municipal 
assembly,  one  John  K.  Uurrel},  a  member  of 
tbe  boQse  of  dalegates,  and  a  member  ot  the 
before-mentloaed  cooibiue  of  18  member,  of 
wJaic)!  the  defendant  was  likewise  a  member, 
went  to  Philip  Stock,  who  waa  "the  leglsla- 
tive  agent"  of  the  St.  Louis  &  Suburban  Ball- 
way  Company,  and  asked  if  be  {Stock)  lepre- 
santed  the  fit.  Louis  &  Subucbsn  Bailway 
Company.  Stock  told  him  that  be  did.  Uur- 
reU  tiiereupMt  aald,  in  effect,  "I  represent  tbe 
house  of  delegates,  and  we  want  se^anty-dve 
thousand  doUars  from  your  co^ipanyf  osd  if 
yon  do  not  give  it  the  bill  will  not  pasi,  and 
if  you  do  give  it  the  bill  will  pass."  Murrell 
Curtber  propoaed  that  half  of  the  awount  be 
paid  whea  tbe  bill  should  pass  tbe  h«use  of 
delegates,  and  the  other  half  when  it  became 
a  law.  Stock  told  him  tbat  be  would  not 
submit  the  proposition  to  his  people,  beoause 
he  knew  they  would  not  accept  It,  but  that, 
if  MptureU  woiiUd  maJu  the  pfoposIUon  that 
the  $70,000  should  be  paid  after  the  hill  bad 
been  passed  and  signed  by  the  mayor,  then 
he  would  anbailt  it  This  toc^  plaoe  on  Oc- 
tober 17,  1900.  MttvreU  nest  came  to  see 
Stock  on  October  22d  of  that  year,  and  stated 
tbat  be  could  not  reoede  from  bis  first  propo- 
sltiott,  because  he  was  not  sure  that,  If  a 
veto  took  plaoe,  tbe  couacil  would  pass  the 
bUl  over  the  veto.  Stock  said  that  tbat  was 
all  he  could  do  in  the  toatter,  and  Murrell 
thereupon  handed  Stock  his  card,  with  tbe 
telephone  numbers  on  it,  and  stoted  that  If 
he  wanted  to  see  bim  to  telephone  him.  On 
November  10, 1900,  Murrell  again  came  to  see 
BtofA,  and  started  that  tbe  pcopeeitlon  tbat 
976^00  lOiould  be  pat  up  to  be  turned  over 
after  tbe  bill  had  been  passed  and  signed  by 
tbe  mayor  would  be  aoe^tod.  Stocdc  told 
bim  that  be  would  make  the  mgoey  arrange- 
Bkents,  and  would  t^^bone  Murrell  when  he 
was  ready.  On  November  23d  Stock  tele- 
phoned Murrell  that  tbe  matter  was  all  right, 
and  to  meet  him  the  nest  day  at  the  Oerman 
SflTings  InstHutloiD  at  10  o'clock.  Murrell,  in 
acoordaowe  with  tbe  appolntmeD.t,  met  etock 
tbe  next  morning  at  the  Gmoan  Savings  In- 
stitution, where  Mr.  Richard  Heepea,  cashier 
<tf  that  hank,  ban«ted  Stock  a  paokage  ot 
mouey  wramied  «p.  Tbe  arrangements  for 
this  money  hoA  been  made  at  the  German 
Savings  Institntioii  by  Charles  H.  Turner, 
pEosident  of  liie  Suburtian  Batlway  Company, 
who  Imd  secured  the  services  ot  Philip  Stock 
in  looking  after  the  passage  of  the  ordinance 
for  the  Suburban  Railway  Company.  Stock 
bad  reported  to  Turner,  the  president  of  tbe 
railway  company,  the  resirit  of  his  confer- 
OBces  with  Murrell,  representing  the  bouse  of 
delegates,  as  a  result  of  wbkifa  Turner  ar- 
ranged witb  Mr.  Bospee  to  turn  over  the 
975,000  to  Btook  for  the  purposes  indicated. 
After  obtaining  the  f75.000,  Murrell  and 
Stock  went  to  the  Lincoln  Trust  Company, 
and  to  tbe  safety  deposit  department  of  tbe 
trust  company,  and  rented  look  box  132. 
They  both  signed  th^  names  to  Identiflaa' 
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tlon  cards,  and  Muirell  opened  the  package 
and  counted  the  money,  and  found  It  to  he 
¥75,000,  which  he  put  in  the  box,  and  locked 
up.  There  were  two  keys  to  the  box.  One 
was  delivered  to  Murrell  and  the  other  to 
Stock,  the  agreement  being  that  both  must 
be  present  when  the  box  should  be  opened, 
and  that  when  the  bill  passed  both  houses 
and  was  signed  by  the  mayor  it  would  be  de- 
Uvered  to  Murrell  for  the  house  of  delegates. 
As  a  further  precaution,  a  password  was  se- 
lected, without  which  no  one  could  have  ac- 
cess to  the  t>ox,  and  the  word  "carriage"  was 
settled  on  as  such  password,  because  Mr. 
Murrell  was  In  the  carriage  busioeas. 

Prior  to  this.  In  October,  1900,  Charles 
Kratz,  a  member  of  the  city  council,  had  ap- 
proached Philip  Stock,  and  demanded  the 
sum  of  $60,000  for  the  passage  of  the  Subur- 
ban bin  through  the  council.  It  was  finally 
arranged  that  the  sum  of  $60,000  should  be 
put  up  under  the  agreement  that  It  should  be 
paid  to  Charles  Rratz  for  himself  and  other 
members  of  the  councf]  when  the  Suburban 
bin  became  a  law.  Charles  H.  Turner,  the 
president  of  the  Suburban  Railway,  made  ar- 
rangements at  the  German  Savings  Instltn- 
tion  for  the  $00,000.  Philip  Stock  obtained 
the  money,  and,  together  with  John  G.  Brink- 
meyer,  who  was  representing  Charles  Kratz 
in  the  transaction,  went  to  the  Mlsslsaippl. 
Valley  Safety  Deposit  Department,  and  rent- 
ed a  lock  box.  into  which  was  placed  the  $60,- 
000,  there  being  two  keys  to  this  box  .like- 
wise, one  being  held  by  Stock  and  the  other 
by  Brlnkmeyo*,  represrating  Kratz.  Here 
also  the  agreement  was  that  the  box  should 
not  be  opened  unless  both  were  present,  and 
when  the  Suburban  bill  should  become  a  law 
It  should  be  opened,  and  the  $60,000  tamed 
oyer  to  Brinkmeyer  for  Kratz. 

After  the  ordinance  passed  the  coancU.  as 
before  stated,  and  was  sent  to  the  house  of 
delegates,  and  referred  to  committee,  and  be- 
fore It  was  reported  by  the  committee  of  the 
house,  an  Injunction  was  Issued  by  the  cir- 
cuit court  ot  the  city  of  St.  Louis  enjoining 
the  house  of  delegates  from  taking  action  on 
the  bill.  This  was  In  February,  1901.  While 
the  Injunction  proceedings  were  pending  and 
in  force,  the  house  of  delegates  expired  by 
limitation  In  April,  1901,  a  new  house  of  dele- 
gates being  elected.  It  appeared  in  evidence, 
however,  that  the  combine  of  the  old  house 
of  delegates  continued  Its  existence  for  the 
purpose  of  securing  the  $75,000,  or  a  part  of 
It,  as  the  members  insisted  they  did  all  they 
could  do,  and  it  was  not  their  fault  that  the 
bill  was  not  passed.  Efforts  were  made  to 
compromise  with  Stock  for  part  of  the  mon- 
ey. About  the  18th  of  January,  1902,  Mm> 
rell  saw  Stock,  and  told  him  there  would  be 
a  meeting  of  the  boys  of  ttae  old  house  of 
delegates,  and  they  wanted  to  compromise 
the  matter  for  half,  and  that  he  (Murrell) 
would  have  to  report  to  the  meeting  on  Mon- 
day following.  Stock  told  him  be  would  not 
do  anyflilng  In  the  matter  at  all  forOwr  than 


to  pay  any  expenses  that  Murrell  had  been  to. 
Murrell  then  aald,  "Tb»  grand  Jury  will  take 

hold  of  It." 

Paul  Relss,  tor  the  state,  testified  that  In 
November  or  December,  1901,  prior  to  tbe 
defendant  testifying  before  tbe  grand  Jury 
that  he  knew  nothing  of  tbe  corruption  fund 
of  $76,000,  and  had  never  beard  of  It,  de- 
fendant, in  talking  to  said  Relss,  a  fellow 
member  of  the  house  of  delegates  from  ttae 
Twenty-E!Ighth  Ward,  but  who  was  not  a 
member  of  the  combine,  said  he  understood 
that  a  brewer  by  the  name  of  Stock  held  a 
key  to  the  box  In  the  Lincoln  Trust  Compa- 
ny, and  that  the  boys  Interested  In  the 
proposition  were  a  de^erate  lot,  and,  unless 
the  matter  was  fixed  up,  they  would  make 
trouble.    Again,  on  December  21,  1902,  and 
about  one  week  prior  to  the  defendant  tes- 
tlfjrlng  iMfore  the  grand  Jury  denying  all 
knowledge  or  Information  regarding  tbe  cor- 
[  mptlon  fond,  the  defendant,  Faulkner,  went 
to  Paul  Relss  on  the  floor  of  the  house  of 
I  delegates,  and  asked  him  whether  he  had 
;  seen  tbe  Star-Sayings  of  that  day.  Relss 
i  told  him  he  had  not.  Tbe  defendant,  Faulk- 
[  ner,  then  banded  Relss  a  paper,  and  called 
I  his  attention  to  an  article  referring  to  a 
!  meeting  at  tbe  bouse  of  Edward  Butler  of 
i  the  members  of  the  combine.    Relss  asked 
I  who  bad  made  the  matter  public.  Defend- 
I  ant,  Faulkner,  answered:   "Tbose  boys  are 
desperate.    They  have  held  a  meeting,  and 
got  ctne  of  their  number  to  give  this  to  the 
!  press  for  the  purpose  of  scaring  Stock,  to 
:  have  him  settle  up,  and  they  will  go  before 
j  the  grand  Jury  In  order  to  get  that  money." 
'  On  January  30.  1902,  the  grand  Jury  of  ttae 
I  city  of  St.  Louis  bad  under  investigation 
'  these  charges  of  bribery  against  John  K. 
I  Murrell  and  Charles  Kratz.    A  great  many 
I  witnesses  were  summoned,  and,  among  otb- 
;  ers  summoned  before  the  grand  Jury  was 
the  defendant,  Harry  A.  Faulkner.   The  de- 
fendant, after  being  duly  sworn,  was  asked 
^  if  he  knew  anything  of  tbe  $75,000  In  ttae 
lock  box  in  the  Lincoln  Trust  Company,  or 
if  be  had  ever  heard  anything  about  it  or 
had   any   InformatiOD   concerning  it.  He 
swore  that  be  did  not  know  anything  abont 
It,  had  never  heard  of  the  $76,000  being  there, 
and  had  no  Information  concerning  it,  and 
that  he  had  never  beard  of  this  $75,000  re- 
ferred to  directly  or  indirectly  by  any  mem- 
ber of  the  house  of  delegates,  except  as  he 
had  read  In  the  newspapers.    On  January 
31st  tbe  defendant,  Faulkner,  was  recalled 
before  the  grand  Jury,  and  asked  especially 
regarding  the  conversation  with  Mr.  Relss. 
He  first  said  tbat  be  did  not  remember  it, 
and  persisted  in  giving  that  answer,  but 
finally  denied  that  he  had  any  conversation 
with  Relss  on  the  subject    On  the  defend- 
ant's denial  of  knowledge  or  information 
concerning  the  corruption  fund  he  was  In- 
dicted for  perjury.   Philip  Stock,  when  sum- 
moned before  the  grand  Jury,  confessed  tato 
part  In  the  hrSbay  Mbemc^  and  deUmed 
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the  key  to  tbe  box  In  tbe  Lincoln  Tnut  Com- 
pany,  and  a  committee  from  tbe  grand  jury, 
together  with  the  dnmlt  attorney,  visited 
tbe  Uncoln  Trust  Oompany,  and  lock  box 
132  -wKB  tqwned  In  the  presence  of  tbe  com- 
mittee from  the  grand  jury,  tbe  drcntt  at- 
torney, and  <tfBclal8  of  tbe  trust  company, 
and  found  to  contain  $76,000.  Tbe  evidence 
also  allowed  that  the  box  bad  not  beenopened 
from  the  time  John  K.  Uurrell  and  Philip 
8tod  had  placed  the  package  there  until  It 
was  <v«ied  In  the  presence  of  tbe  grand 
Jurors,  as  aforesaid.  Tbe  $75,000  was  pro- 
duced In  court,  and  tdentlfled  by  Stock  as 
the  same  176,000  deposited  for  tbe  purpose 
of  bribing  fbm  Suburban  bill  through  the 
municipal  assembly. 

At  tbe  time  that  the  defendant,  Faulkner, 
was  before  tte  grand  Jury  and  gave  tbe  al- 
leged fblse  testimony  tor  which  he  was  ln> 
dieted,  the  grand  Jury  had  voted  to  Indict 
John  K  Murrdl  and  Charies  Kratz  In  con- 
nection with  the  bribery  matter,  but  the  In- 
dlctrnttits  had  not  been  drawn  np  nor  signed 
and  woe  not  In  fact  fbond  or  returned  Into 
court  until  February  1,  1902.  The  grand 
Jury,  as  shown  by  ttie  evidence,  alter  tbe 
voting  of  indictments  against  Mnrrell  and 
KratB,  continued  the  Investigation  for  the 
purpose  of  securing  additional  evidence  as 
to  than,  and  tor  the  farther  purpose  of  get- 
ting proof,  If  possible,  as  to  tbe  othw  par^ 
des  implicated  In  the  transaction.  It  ap- 
peared from  tbe  facts  and  circumstances  In 
Ow  evldeice  that  HnrreU  In  negotiating 
with  Stodc,  and  having  the  seventy-five  thou- 
sand  dollars  put  up  In  the  Lincoln  Trust 
Company  under  the  corrupt  agreement  aa  to 
tbe  passage  of  the  bill,  asserted  he  was  r^ 
resentli^  the  CMuUne  In  the  honae  of  dele- 
gates and  that  the  seventy-five  thousand  dol- 
lan  was  to  go  to  tiie  memben  of  tbe  com- 
blne  upon  tbe  Suburban  bin  being  passed 
and  signed  by  tbe  mayor. 

Tbe  defendant,  Harry  A,  Faulkner,  was 
generally  reputed  to  be  a  membo-  of  tbe 
combine,  and  generally  voted  wltb  It  «d  ques- 
tions befon  the  bouse  of  delegates. 

It  further  appeared  In  evidence  as  show- 
ing tbe  fliegal  purpose  of  the  combine  and 
flie  knowledge  of  Its  purpose-as  to  the  cor- 
ruptton  fund  as  well  as  the  Intent  as  to  tbe 
bribery,  that  Julius  Lehman,  another  mem- 
ber of  tbe  combine,  tai  May,  1901,  wmt  to 
Paul  Btiss,  the  same  vrltness  with  whom 
the  defendant  had  ^e  ontveisatlon  detailed 
aboT^  and  oideavored  to  secure  tbe  services 
nt  Bdsa  in  seeing  Stock  and  bringing  abont  a 
settlement  between  Stock  and  '*tbe  boys**  tit 
tiie  iM  house  Interested  in  the  fund.  Leh- 
man, In  Oils  eonversatton,  likewise  dlqilay- 
ed  an  acquaintance  with  tbe  facts  which  be 
could  only  have  acquired  In  tbe  meetings  of 
the  combine  and  to  hearing  the  report  ot 
John  K.  Bfurrell  as  to  what  he  bad  done, 
nils  evidence  also  tended  to  show  that  tbe 
money  was  tor  "tbe  boys,"  and  was  a  cbv 


cumstance  Indicating  that  the  memben  of 
the  combing  knew  ot  tbe  d^KMlt 

Various  erron  are  assigned  and  we  will 
proceed  to  their  examination  In  the  order  ot 
tbe  appellant's  brief. 

1.  The  Indictment  is  assailed  on  tbe 
ground,  first,  that  the  aroment  therein  that 
defendant  testified  under  oath  before  the 
grand  Jury  that  "be  did  not  know  of,  nor 
bad  he  evo-  beard  of,  tbe  existence  of  the 
said  176,000  deposited  to  the  Ltocoln  Trust 
Company,  as  aforesaid,  fbr  the  purpose  of 
tofluendng  or  bribing  or  cormptlng  any 
member  of  tbe  house  of  delegates  for  his 
vote  or  Influence  to  the  passage  of  said  or- 
dinance," was  Immaterial,  and  we  Inf^  the 
a^nment  to  be  that,  therefore,  perjury  could 
not  have  been  committed,  even  If  defoidant 
did  falsely  so  swear,  since  It  la  necessary, 
to  constitute  tbe  crime  of  perjury,  that  the 
tolse  testimony  should  have  reference  to 
some  material  issue  or  inquiry  to  order  to 
be  Itself  mat^al  matter.  At  common  law, 
to  an  indictment  Cor  perjury.  It  was  necessa- 
ry to  av»  and  show  with  great  particularity 
whereto  the  alleged  false  testimony  was  ma- 
terial. Section  2^9,  Ber.  8t  1899,  was  to- 
tended  to  somewhat  simplify  tbe  drawing  of 
Indlctmente  for  this  ofTeoBe.  It  provides 
that:  "In  any  Indictment  for  prajory  It 
shall  be  sufficient  to  set  fbrtb  the  substence 
of  tbe  offense  charged  and  by  what  court 
or  before  whom  the  oath  was  taken,  aver- 
ring such  court  or  person  to  have  competent 
authority  to  administer  the  same  and  that 
the  matter  or  testimony  alleged  to  be  false 
was  material  to  a  certain  mattw  or  tosue 
named  without  setting  forth  tbe  particular 
facto  showing  Ita  materiality,  together  with 
tbe  proper  aveimento  to  falsify  the  matter 
whereto  the  perjury  Is  asrigned,  without  set- 
ting forth  any  part  of  tbe  record,  proceeding 
or  process  or  any  commission  or  authority  of 
the  court  or  person  before  whom  tbe  perjury 
was  committed  or  the  form  of  the  oath  or 
affirmation  or  tile  mamier  of  admlnlstertog 
thesama"  Looking  to  tbla  Indictment,  It  will 
readily  be  noted  that  It  avera  that  the  De- 
cember term,  1001,  of  tbe  drcnlt  court  of  the 
dty  of  St  Louis  was  to  session,  and  the 
grand  Jury  of  the  state  wlttaln  and  for  tbe 
body  of  said  dty  were  then  and  there  duly 
and  legally  convened,  and  had  been  duly  im- 
paneled, charged,  and  sworn,  according  to 
law,  to  Division  No.  8  of  said  cout,  and  that 
tbere  was  then  and  there  poidlng  before  said 
grand  Jury  a  complaint  agatost  one  Charles 
Krato  and  one  John  K.  Murrell  and  other 
pnsons  for  the  offense  of  bribery  committed 
by  said  Murrell,  Kratx.  and  othera  to  said 
dty  of  St  Louis,  and  to  ttie  tovestlgatlon 
and  bearing  of  said  complaint  before  said 
grand  Jury  It  appeared  that  said  Jdin  K. 
Murrell  was  a  member  of  the  house  of  dele- 
gates, and  said  Krato  was  a  member  of  tbe 
d^  council,  and  that  Philip  Stock  was  em- 
ployed by  the  Suburban  Railway  Company  to 
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procure  the  pastase  of  ao  ordlDance  known 
as  "Council  BUI  No.  .  44,"  and  that  on  or 
about  Navember  SO.  1900,  the  said  Marrell 
bad  gone  to  aald  Btock  and  told  him  that, 
unless  $75,000  should  be  put  ap  lor  tta*  use 
of  tbe  house  of  delegatos,  the  said  ordbiance 
would  not  be  paBS«d,  but,  if  said  Btock  would 
place  said  sum  with  said  Murrell,  said  oidl> 
nance  would  pass,  and  Uutt  Bocordinsly  said 
sum  was  deposited  bj  Stock  in  teck  box  132  of 
the  safe  depoalt  Tanlts  of  the  Lincoln  Tnuit 
Company  to  await  tbe  passage  of  said  ordi' 
nance,  and  that  said  sum  was  dep«sited  wltti 
tbe  express  undwetajBdlng  between  said  Stock 
and  said  MumU  that  upon  said  ordinaaffc 
being  passed  by  tbe  house  of  delegates  and 
the  city  anmcil,  and  signed  by  tbe  mayor, 
■eld  Bom  of  money  wonid  be  tnrned  over  to 
said  Munrell  for  his  own  use^nd  benefit,  and 
for  tbe  use  and  benefit  of  tbe  other  members 
of  tbe  bonM  of  delegates  whom  be  claimed 
to  Topiesent;  In  short,  that  tbe  grand  Jui7 
was  investigating  whether  said  Muigrell  and 
said  Kzatz  were  guilty  of  bribefy  In  agree- 
ing to  pass  said  Ordinanee  He.  4A  for  the 
said  sum  of  $7B,000,  «o  agreed  to  be  paid  by 
Stook  when  passed.  Thus  tbe  cause  is 
named;  tbe  court  In  which  the  grand  jury 
was  Impaneled,  charged,  and'  sworn;  tbe  au- 
thority of  its  foreman,  W.  H.  Lee,  to  admin- 
ister oatfas  to  the  wlbieases  brought  before 
it;  that  defendant,  Faulkner,  had  been  duly 
summoned  as  a  wHneBS  before  said  body; 
and  it  is  then  averred  "that  then  and  there 
it  became  important  and  was  material  to 
the  Issue  and  to  tbe  invastlgatlon  of  said 
complaint  by  the  said  grand  Jury  whether 
said  Faulkner  had  any  knowledge  or  infor- 
mation of  the  eslBtenee  of  said  sum  of  sev- 
enty-five thousand  dollars,  and  of  the  pnrpooe 
for  which  It  was  to  be  applied." 

It  Is  ucged  that  defendants  knowledge  of 
the  fact  was  wholly  immaterial;  that  tbe 
only  material  thing  was,  did  tiie  fact  of 
bribery  exist?  The  distinction  thus  sought 
to  be  made  Ignores  the  character  of  the  trl- 
bnnal  before  whom  tbe  oath  was  taken  azid 
the  purpose  of  Us  lustitutton  in  our  system 
of  ctiminal  jnrlaprudeDce.  Until  tbe  adop- 
tMm  of  the  amendment  to  section  12  of  ar- 
ticle 2  of  oar  Constitution  at  the  general 
election  in  1000,  by  wUcb  ft  Is  provided  that 
"no  person  shall  be  pro  seen  tad  criminally  for 
felony  or  mlBdemeanor  otherwise  tiian  by  In- 
dictment or  tefonnatfoo,  wfalch  aball  be  con- 
current remedies,"  do  person  could  be  proee- 
euted  criminally  In  this  state  for  a  felony 
otherwise  thm  by  an  indictment  preferred 
by  a  grand  jvry,  summoned  from  the  body  of 
the  county  in  mhldi  tbe  supposed  oCTense  was 
charged  to.  have  been  committed.  It  was  a 
safeguard  thrown  around  every  eitiaen,  a 
right  that  had  been  handed  down  to  us  from 
«ar  Bngliah  ancestors,  it  was  a  maxim  of 
the  English  taiw,  as  BlackstcoM  s^ys,  that 
"no  man  can  be  convicted  of  any  capital  of- 
fense (<w  any  felony)  onless  by  tbe  anani- 
mous  voice  of  twenty-four  of  hla  eqnals  and 


I  neighbors.-  that  Is,  by  twelve,  at  least,  of  the 
grand  Jury  in  -the  first  place,  aseeotiiw  to  the 
j  accusation,  and  afterwards  by  the  whole 
petit  jury,  of  twelve  more,  finding  him 
gi^ty."  Tbe  grand  Jury  ace  sworn  "to  dlll- 
gfflitly  inquire  and  true  presentment  make 
of  all  offenses  against  the  laws  of  the  state 
committed  or  triable  In  tixe  eeunty  of  which 
they  have  or  C8U  ebtnUt  lagal  eviLdenee." 
Sectian  2469.  Bev.  «t  It  ia  their  duty 

to  satisfy  tbemaelves  that  snffioUmt  erldance 
eAMs  foe  requiring  tbe  aooased  to  answer  to 
I  an  incUotment  before  a  petit  jwy.  If  they 
,  think  that  tbe  aecusatlou  la  unfounded,  tbey 
I  ignore  tbe  blU  by  Indorsing  thereen,  "2<tot  a 
'  true  bill,"  and.  on  tbe  other  band,  tf  tbey 
,  consider  the  evidence  sufflcieat,  tbdr  fore- 
1  man  indorses  the  indJotmnrt  with  the  words, 
I  "A  trne  blU,"  uid  signs  bis  aau^e  tbereto. 
j  Oar  laws  also  require  that  tbe  Aames  of  all 
I  material  witnesses  meet  be  Indorsed  luxm 
the  indictment 

At  an  early  period  In  the  blstory  of  tbi« 
state  it  was  obdected  that  a  .grand  iury  had 
no'  right  to  iHopoand  to  a  witness  before 
them  the  general  qvesUoo.  "Z>o  poo  know 
of  tlK  violation  of  lie  erlsatnal  laws  of 
this  state  in  the  past  twelve  laontbs?"  bat 
that  a  bin  of  Indictment  mvmt  first  be  drawn 
ap  ebargiof  sosoe  particular  person  with  a 
crime,  and  the  question  to  tbe  witness  lim- 
ited to  tbe  inquiry  as  to  bis  knowledge  of 
anch  person  committing  that  crime.  But  this 
court,  through  Judge  McGlek,  repwUated  that 
claim.  In  his  opinion  to  Ward  v.  The  State, 
2  Mo.  120,  22  Am.  Idee.  M0,  feferdng  to  the 
obligation  of  tbe  grand  Jury  to  diligently  In- 
quire, he  asks:  "And  how  atiould  tbey  In- 
quire? Not  by  going  into  the  secret  recesses 
of  gamblsn  and  gamWng  devloes  to  ask 
and  seek  Informatlooi.  bat  to  send  for  per- 
sons who  mlgiit.  In  their  <optuion,  be  most 
likely  to  give  evidence  relating  to  these 
matters.  It  Is  a  solemn  and  Important  duty 
that  every  dtlzoo  «ws8  to  hla  cowntry  to 
give  evidence  In  coorta  of  justice  acsinst 
<tf  enders  against  the  peace  and  good  order 
of  tbe  conmiunity."  It  was  tben  ttae  tety 
and  right  of  tbe  e«nd  jviy  wke  iMre  in- 
vestigating the  'charge  of  brlbsry  against 
Murrcdl  to  aaod  for  defendant,  and  inquive 
of  him  If  be  had  any  knowledge  or  Inferma- 
tlon  of  tiie  exlstenoe  of  said  sum  oC  yi&JSOO, 
which  It  was  .reported  that  Mnnell  bad 
agreed  should  be  paid  to  him  to  sacare  Hie 
passage  of  said  bill  No.  44.  Any  bnonrtedgft 
or  fnformatioB  possessed  by  btan  DoacendBS 
"tbe  existence  of  such  fund  and  tiw  pur- 
poses for  wbhtfa  It  was  to  be  ussd"  waa 
material  to  tiie  Inquiry  the  grand  Juiy  was 
then  making.  It  was  tbe  ikataral  and  or- 
derly way  In  which  the  grand  Jury  would 
ascertain  ttie  matertal  facts  upon  which  to 
base  an  Indictment  or  to  refuse  to  find  one. 
It  was  their  sworn  dnty  to  obtain  the  legal 
evidence,  to  ascertain  the  witnesses  by  whom 
tbe  diarge  could  be  substantiated,  and  to  Ix^ 
dorse  their  names  on  the  Indictment,  not 
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alone  for  the  benefit  of  the  pEoaeoitiog  at- 
torney, but  for  the  protection  of  tbe  person 
L-barged  In  tbe  Indictment  In  tbe  preparation 
of  falB  detfeoBe.  Tills  Iniiotry,  mnd  tbe  de- 
fendanf«  answer,  taken  In  oonaectton  wttb 
ibe  BliegationB  of  Oie  indiotmart,  dlacloae 
tbe  matsziality  of  tbe  question  and  answer 
to  tbe  Inquiry  tbou  being  made. 

It  Is  not  to  be  expects  tbat  any  one  wlt- 
oesB  before  a  gniid  jury,  any  more  tbsn  ht 
tbe  txial  of  :a  case  in  csnrt,  will  be  able  to 
depose  to  tbe  whole  oase.  As  said  by  Sber- 
wood,  J.,  in  State  t.  Day,  160  Uo.,  loc.  cit 
2ie,  12  S.  W.  365:  "Nor  Is  It  necessary  in 
Bucb  cases  that  tbe  faJse  statement  tends 
directly  to  proTe  tbe  issue  in  order  to  sus- 
tsln  an  itidlctmeiit  for  perjury.  If  It  be  dr- 
cnmstantially  material,  or  tends  to  support 
and  gXve  credit  to  the  witness  in  respect  to 
tbe  main  Cact,  it  is  perjury.  State  v.  Wake- 
field, 73  Mo.  548,  and  cases  dted."  2  Whar- 
ton's Crim.  Law,  K  1377,  1282,  IBOl,  180S, 
1316,  1322,  laZS,  and  cases  cited;  Wharton's 
Crim.  EhrU.  (9tb  ICd.)  i  1X1;  22  Amer.  & 
Eng.  Ehiey-  p.  ^7,  and  cases  cited.  Ttiat  a 
vritnaas  subpceuaed  before  a  grand  jury  and 
interrogated  as  to  tale  knowledge  of  a  crime 
alleged  to  have  been  committed  in  the  coun- 
ty in  which  tbe  grand  Jnry  Is  iawtnlly  im- 
paneled may  coounft  perjury  by  falsely 
swearing  tbat  he  did  sot  kaow  of  tbe  com* 
mission  of  siich  crliue,  or  any  material  fact 
constitnting  a  link  iu  tbe  chain  of  evidence 
necessary  to  estaMldi  sudi  offense,  is  bow 
too  well  settled  to  admit  of  a  doubt  In  State 
T.  Wakoldd,  73  Ho.  549.  Judge  Henry,  speak- 
ing for  tbe  whole  court,  said:  "The  fact,  if 
true,  that  Wakefield  had  recelrad  money 
taxm  Fate  to  be  paid  -to  a  police  oommlfBlon- 
er,  wonld  eonstitiite  a  link  in  the  chain  of 
drenmataneea  tending  to  establish  the  guilt 
of  andi  oommteslcaier  of  the  dmrge  the  Jury 
was  InvestligBtlng,  and,  If  Ids  testimony  in 
erery  other  respeet  was  true,  and  only  falae 
In  this,  be  was  as  guilty  as  If  his  testimony 
was  false  in  every  partleular."  Jadge  Lewis, 
wbooe  opinion  in  the  same  ease  {9  Mo.  App. 
32^  was  by  tbls  court  approved,  In  disctnslng 
tbe  same  point,  said:  "Bach  fact,  althougb 
buofflcient  of  itself  alone  to  prove  even  that 
a  crime  b«8  been  eemmltted,  is  yet,  because 
of  Ita  relation  to  othw  facts  in  ipoof,  ma- 
terlal  to  tihe  lisae  wi  investigation.  W«e  It 
othoririse.  tfam  might  be  false  anreaelng  as 
to  every  lliA  la  the  nceesaary  chain  of  evi- 
dmee,  and  yet  no  perjvry  at  all.  The  law 
offen  no  such  Imsiiattlty  to  tiioae  who  would 
falsely  defeat  the  ends  of  justice."  In  that 
case  the  ftlae  testlmoBy  was  given  before 
a  grand  Jnry  Investjtgatlqg  whether  oertaln 
members  of  the  police  board  had  accepted 
bribes  f6r  «lving  infonnation  when  raids 
mmld  tr  \vere  expected  to  be  made  by  tbe 
police  npon  cambllag  eatabUrtunents  In  St. 
I^nls.  As  already  said,  it  had  long  be* 
fore  tbat  been  held  that  perjury  could  be 
commlttod  by  a  wltaess  before  a  gnuad  jury 
•wearing  be  did  not  know  of  any  person  bet- 


ting upon  any  game  of  cards  in  tbe  emmty 
in  which  the  grand  jury  was  impawiled. 
State  T.  Terry,  30  Mo.  368. 

This  Is  also  the  law  in  other  jurisdictions. 
In  State  v.  Offntt,  4  Blackf.  3jo,  the  Indlet- 
meut  was  for  perjury  committed  before  the 
grand  jury.  A  motion  to  qoaah  was  entered 
on  tbe  groond  that  tbe  law  does  not  war- 
rant a  prosecution  for  perjury  committed 
in  falsely  swearing  before  a  gmnd  jury*  ftud 
the  court  held  "these  was  not  the  «U^^t«Bt 
foundation  for  the  proposition";  "tint  the 
provisions  of  the  stfttnte  atend  to  false  evi- 
dence before  a  grand  jary  admits  of  not  tbe 
least  doubt"  To  tbe  same  effect  is  State 
v.  Scblll,  27  Iowa.  J263;  BtatB  v.  Tucley.  163 
Ind.  345.  56  X.  S.  30;  Mackln  T.  People.  116 
IU.  312.  8  N.  K.  222.  But  It  Is  nnneooiaary 
to  pursue  this  question  further,  as  our  own 
statute  law  (section  SSOU,  Kev.  St  1809) 
provides  that  "membets  of  tbe  grand  Jury 
may  be  required  by  any  court  to  testify 
whether  the  testimony  of  a  witness  eatamined 
before  such  jury  Is  consistent  wltti  or  dif- 
ferent from  tbe  evidence  given  by  such  wit- 
ness before  such  court;  and  tbey  may  also 
be  required  to  disclose  the  testimony  given 
before  tlKsn  by  any  person  npon  a  ounplaiBt 
against  such  person  for  peijury  or  npon  his 
trial  Cor  such  offense."  As  pointed  out  by 
Judge  Brace  in  Stete  v.  Thomas,  99  Mo.,  loc. 
cit  2SD,  12  «.  W.  648.  tbe  «vU  sought  to  be 
remedied  by  tbls  section  was  tbe  immunity 
whicb  witnesses  enjoyed  from  preaecvtions 
tor  perjury  committed  before  graud  Juries 
nnder  the  old  rule,  which  was  cryctallised 
in  sectiou  2508  fsectioo  1793,  Rev.  St  l£7e), 
which  prohibited  any  grand  juror  dlsdestng 
evidenee  given  before  tbe  grand  jary,  and 
this  last-mentioued  section  bad  bew  coa- 
stmed  to  prohibit  such  teatimMiy  erven  un- 
der the  proeees  of  tbe  courts.  Ttndle  v. 
lOchols.  20  Mo.  32«;  Beam  v.  Link.  27  Ho. 
261.  As  to  tbe  sc<^  of  the  lAQuiiT  whldi 
the  graud  jury  may  take  in  examining  a  wit- 
ness in  its  effort  to  ferret  out  crime,  it  was 
well  said  In  State  v.  Scbill.  27  Iowa,  203: 
"The  grand  jury  Is  by  tbe  law  endowed 
with  the  power  and  charged  with  the  duty 
of  Inqnlrlug  Into  all  Indictable  offleoses  com- 
mitted or  which  may  be  tried  within  the 
Qonnty.  Their  duty  Is  to  Inqolre.  Tbey  can- 
not tell  in  advance  of  Inquiry  whethin'  In 
faet  an  offense  has  been  obmnitted,  or 
who  committed  U.  They  oan  only  act  npon 
testimony  given  under  oath  by  witnesses  pro- 
duced, sworn,  and  examined  heCors  them  or 
upon  l^;al  documentery  proof.  Tb&t  pex^mj 
may  be  eommltted  by  wUlfidly  givii^  false 
testimony  of  a  material  character  before  a 
grand  jnry  is  evident,  and  Is  Moogniied  by 
tlw  statntM."  Neceaaarlly,  tbe  gsand  jury  baa 
a  greater  latitude  in  easmlnlBg  a  wUnass  in 
such  Jnqalry  than  a  party  would  be  allowed 
in  a  given  case  In  open  court  Aa  said  by  the 
court  in  the  WakeOeld  •Gate,  tbey  .are  at 
liberty  to  Inq:alre  for  evidence  to  ostebUsh 
a  charge  link  by  link,  aud  are  entitled  to 
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true  answers.  As  said  In  State  t.  Tnrley, 
153  Ind.  345,  55  N.  R  30.  their  duty  is  to 
"diligently  Inquire— to  obtain  legal  evidence — 
to  discover  and  detect  crime,  and  for  Uiese 
purposes  have  the  right  to  interrogate  wit- 
nesses concerning  all  matters  which  may 
tend  to  accompllsU  that  result.  It  is  evi- 
dent that  the  grand  Jury  in  making  the  in- 
vestigation required  by  law  may  require 
witnesses  to  testify  concerning  matters  not 
admissible  on  the  trial  of  the  cause.  It  Is 
true  ttiat  an  indictment  should  be  returned 
upon  legal  evidence,  but  the  grand  Jury  may 
require  witnesses  to  answer  questions  tend- 
ing to  show  where  and  from  whom  they  may 
obtain  such  evidence."  In  the  light  of  all 
these  rallies  It  cannot  be  doubted  that,  If 
defendant  in  fact  did  falsely  testify  before 
the  grand  Jury,  as  charged  In  the  indictment, 
that  he  did  not  know  of,  nor  had  he  ever 
heard  of,  the  existence  of  the  $75,000  depos- 
ited in  the  Lincoln  Trust  Company  to  bribe 
certain  members  of  the  house  of  delegates, 
when  In  truth  and  in  fact  he  did  know  of 
the  said  money  and  the  purpose  for  which  it 
was  to  be  used,  he  was  guilty  of  perjury. 

But  It  is  Insisted  by  ttie  learned  counsel 
that  defendant's  knowledge  of  an  Incriminat- 
ing fact  was  wholly  immaterial  in  the  inves- 
tigation of  Murrell's  guilt,  and  that  there  is 
a  broad  distinction  between  the  fact  of 
knowledge  of  and  the  fact  Itself  of  which 
one  has  knowledge;  the  answer  to  which 
Is  very  plain.  The  grand  Jury  were  charged 
with  the  ascertainment  of  the  evidence 
which  would  establish  the  guilt  of  Murrell. 
It  was  material  to  know  what  facts,  if  any, 
tending  to  prove  the  Incriminating  facts, 
were  within  the  knowledge  of  the  witness 
before  them.  So  far  as  the  witness  was  con- 
cerned, bis  knowledge  of  the  incriminating 
facts  was  all  the  grand  Jury  were  trying  to 
learn  from  him,  and,  If  he  had  knowledge 
of  them,  It  was  his  sworn  duty  to  Impart  it, 
and  thus  lead  the  grand  Jury  to  a  knowl- 
edge of  the  ultimate  fact  of  which  they  were 
In  quest— the  fact  Itself  which  would  show 
Murrell's  guilt.  The  Incriminating  fact  In 
an  investigation  either  by  the  grand  Jury  or 
a  petit  Jury  could  only  be  established  by  the 
testimony  of  a  witness  or  witnesses  who  bad 
knowledge  of  its  existence.  If  he  had  no 
knowledge,  then  he  could  impart  none  to  the 
grand  Jury.  If  be  had  it,  and  falsely  testi- 
fied he  bad  none,  then  he  committed  perjury. 
It  was  not  for  him  to  speculate  upon  the 
materiality  of  his  knowledge.  For  aught  he 
knew,  he  might  have  been  able  to  furnish 
the  very  link  which  was  necessary  to  enable 
the  grand  Jury  to  procure  full  and  satisfac- 
tory evidence  of  Murrell's  guilt.  Because, 
as  already  said,  one  witness  bad  deposed 
to  tbe  existence  of  the  fund  of  ¥75,000  de- 
posited by  "Stock  and  Murrell,  the  power  of 
tbe  grand  Jury  to  further  Inquire  for  evi- 
dence as  to  the  knowledge  of  other  witness- 
es was  In  no  manner  exhausted;  and  it  does 
not  lie  In  defendant'^  mouth  to  say  that  tbe 


evidence  sought  from  bim  would  bave  been 
cumulative.  It  not  infrequently  happens 
that  one  witness  before  the  grand  Jury  ly 
either  dead  or  beyond  the  boundaries  of  the 
state  when  the  cause  Is  called  for  trial,  and 
it  was  the  part  of  wisdom  for  the  grand  Jnry 
to  obtain  all  tbe  material  evidence  available, 
and  not  to  rely  upon  Stock's  evidence  alone. 
A  Jury  is  not  bound  to  believe  or  convict  any 
man  upon  tbe  unsupported  testimony  of  an- 
other, and  particularly  if  that  other  be  a 
partlceps  crlminls;  and,  if  defendant  tiad 
knowledge  which,  as  said  by  Judge  Sher- 
wood in  State  v.  Day,  100  Mo.  249,  12  S.  W. 
365,  was  "circumstantially  material,  or  tend- 
ed to  support  and  give  credit"  to  the  other 
evidence  adduced  in  the  investigation,  and 
falsely  swore  he  did  not  know  of  sncb  fact, 
he  committed  perjury.  Tbelndictm^t  Is  not 
open  to  the  charge  of  immateriality. 

Counsel  are  not  altogether  agreed  as  to  tbe 
insufladency  of  the  indictment.  On  the  one 
hand,  It  is  urged  that  the  pleader  has  failed 
to  allege  a  good  charge  of  perjury,  because  be 
has  not  also  Included  a  good  technical  charge 
of  brit>ery  of  Murrell  by  Stock,  and  ttiat  It 
has  failed  to  chaise  the  one  material  Inquiry 
open  to  the  grand  Jury,  to  wit,  the  agree- 
ment between  Stock  and  Murrell  as  to  the 
official  action  or  vote  of  tbe  latter,  and  that, 
unless  defendant  was  possessed  of  knowl- 
edge of  the  agreement  between  Stock  and 
Murrell  that  Murrell  should  act  corruptly, 
there  was  nothing  material  to  which  ap- 
pellant could  testify.  On  tbe  other  hand, 
another  at  the  counsel  Insists  that  it  would 
have  been  sufficient  to  bave  alleged  simply 
that  a  charge  of  bribery  was  pending  be- 
fore the  grand  Jnry  against  Murrell,  and  that 
it  became  material  to  Inquire  wliether  $75.- 
000  had  been  placed  in  tbe  Lincoln  Trust 
Company's  vaults  in  connection  with  said 
bribery,  and  that  defendant  upon  his  oath 
falsely  swore  that  be  did  not  know  of,  nor 
had  he  heard  of,  the  existence  of  the  said 
$75,000  deposited  in  the  Lincoln  Trust  Com- 
pauy  for  the  purpose  of  influencing  or  brib- 
ing or  corrupting  any  member  of  the  house 
of  delegates  for  his  vote  or  inflnence  In  tbe 
passage  of  said  ordinance,  without  alleging 
all  the  particulars  necessary  to  make  a  good 
Indictment  for  bribery  also.  We  are  inclin- 
ed to  take  this  latter  view,  but,  for  reasons 
already  said,  we  do  not  agree  that  tbe  In- 
dictment Is  repugnant  for  the  reason  that 
the  knowledge  of  defendant  was  Immaterial 
because  It  had  been  alleged  that  it  had  l>een 
"developed"  that  In  pursuance  of  an  agree- 
ment between  Stock  and  Murrell  S76,000  bad 
been  deposited  In  the  trust  company.  It  waa 
material  for  the  grand  Jury  to  obtain  all 
the  competent  evidence  necessary  to  convict 
Murrell  of  said  bribery,  and  the  mere  fact 
that  one  or  even  two  witnesses  had  so  tes- 
tified before  the  grand  Jury  did  not  deprive 
the  grand  Jury  of  its  Jurisdiction  to  obtain 
other  material  evidence  to  establlah  that 
charge  should  they  Indict  Murrell,  nor  that 
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Faolkner*!!  knowledge  of  tbat  fact  was  Im- 
material. It  wat  his  knowledge  which 
would  have  made  him  a  material  witness,  If 
any  sncb  he  had. 

2.  Again,  objection  is  made  that  the  In- 
dictment Is  repugnant  In  Ita  allegatlona,  be- 
canae  the  pleader  bad  arerred  that  it  bad 
been  "dcTeloped"  before  tlie  grand  jury  that 
the  $75,000  had  been  deposited,  and  that  it 
became  material  to  the  issue  of  Murrell's 
guilt  to  ascertain  that  appellant  bad  knowl- 
edge of  said  f7S,000,  and  the  purposes  for 
which  it  was  to  be  used.  ■  The  contention 
Is  that,  because  It  was  alleged  that  It  had 
been  "developed"  that  the  ¥75,000  had  been 
deposited  by  Hurrell  and  Stock,  that  fact 
ceased  to  be  an  Issue  before  the  grand  Jury. 
In  a  word,  that  because  some  witness  had 
disclosed  the  fact  of  the  deposit  of  the  f7&,- 
000  by  Stock  and  Murrell,  the  grand  jury 
were  bonnd  to  stop  their  investigation,  and 
make  no  further  endeavor  to  obtain  evi- 
dence which  would  corroborate  and  strength- 
en that  which  they  already  had,  and,  while 
averring  It  was  material,  shows  It  was  not. 
On  the  contrary.  It  was  the  plain  duty  of 
the  grand  Jnry  to  sift  the  matter  thoroagta- 
ly.  and  procure  all  the  material  evidence 
^ey  could  to  substantiate  the  charge;  and 
peculiarly  waa  It  Incumbent  on  them  to  do 
so  because  the  state  was  bonnd  to  establish 
the  gallt  of  Murrell  beyond  a  reasonable 
doubt.  "Developed"  does  not  signify  that 
the  fact  of  the  bribery  was  so  fully  deter- 
mined that  It  would  not  take  testimony  to 
establish  It  l>efore  a  petit  Jury.  On  the  con- 
trary, the  word  itself,  In  the  connection  In 
which  It  Is  used,  slgniaes  an  nnfoldlng  of 
the  crime. 

3.  The  court,  on  application  therefor  by  the 
state,  made  an  order  for  a  special  Jury  to  try 
the  case.  The  regular  Jury  commissioner 
thereupon  selected  the  list  from  the  general 
register  of  Jurors  in  the  city,  and  did  not  draw 
them  from  the  wheel  In  the  manner  of  ordl- 
nary  Jnrles,  and  of  this  defendant  complains 
on  the  ground  that  in  every  i>art  of  the  state 
all  kinds  of  Juries,  grand,  petit,  special,  and 
ordinary,  are  required  to  be  drawn  by  lot, 
and  thus  citizens  of  St  Louis  are  denied  a 
right  secured  to  citizens  of  all  other  portions 
of  the  state,  to  wit,  the  right  to  have  their 
Juries  selected  by  chance.  As  to  special  Ju- 
ries, counsel  have  overiooked  the  statute 
which  governs  all  parts  of  the  state,  Including 
St  Louis,  and  provides  that:  "Either  party 
to  a  cause  pending  In  the  circuit  court  or 
court  of  common  pleas  or  the  criminal  court 
ot  any  county  or  city  and  triable  by  a  Jury 
■ball  be  entitled  as  of  course  to  an  order  for 
a  special  venire  on  motion  made  therefor 
three  days  before  that  on  which  the  case  Is 
set  for  trial.  •  •  *  This  section  shall  ap- 
ply to  cities  having  over  three  hundred  thou- 
sand inhabitants  as  fully  as  to  all  other  parts 
of  the  state."  The  law  governing  special  Ju- 
ries, therefore.  Is  not  special,  and  makes  uo 
Invidious  distinction  In  the  case  of  St.  Louis. 


There  Is  no  conflict  between  sections  3701  and 
6566.  Rev.  St.  1898.    The  first  secures  this 
rlgbt  to  any  litigant  in  any  circuit  or  crimi- 
nal court  in  the  state,  and  section  6566  mere- 
ly provides  the  machinery  In  cities  having 
more  than  100,000  Inhabitants.    In  those 
cities  having  a  jury  commissioner  It  Is  made 
his  duty,  as  he  may  be  directed  by  the  court, 
to  select  the  names  of  persons  for  the  special 
Jury,  and  furnish  them  to  the  sheriff  or  other 
officer  to  summon  them.   But  as  pointed  out 
by  this  court  in  State  v.  Withrow,  133  Mo. 
500,  34  S.  W.  243,  36  8.  W.  43,  a  special  Jury 
la  not  a  jury  drawn  by  chance  from  a  wheel, 
but  Is  one  selected  by  the  proper  officer  In 
the  exercise  of  judgment  and  discretion;  and 
the  defendant  established  by  his  evidence  on 
the  motion  to  quash  the  venire  that  the  jury 
!  commissioner  did  select  men  for  this  and  oth- 
j  er  si>eclat  Juries  because  of  their  good  cltl- 
;  zenship,  and  did  not  draw  them  by  chance 
from  the  wheel.    It  is  clear  that  the  Jury 
commissioner  did  not  mistake  the  ruling  of 
this  court  In  the  Withrow  Case.   This  court, 
in  State  v.  Leabo.  89  Mo.  247,  1  S.  W.  288, 
held  tlmt,  If  the  motion  for  a  special  venire 
Is  made  three  days  before  the  day  set  for 
trial,  the  court  has  no  discretion,  and  It  would 
j  constitute  error  to  deny  the  special  venire. 
<  We  can  add  nothing  to  what  was  said  in 
!  State  v.  Withrow,  133  Mo.  500,  34  S.  W.  245, 
>  36  S.  W.  43,  either  as  to  the  proper  method 
I  of  selecting  special  juries  or  the  constltu- 
;  tlonallty  of  It.  We  can  discover  no  Infringe- 
i  ment  of  oar  Constltutloa  In  eftber  provision 
cited. 

4.  Much  is  said  In  the  briefs  ot  defendant 
In  regard  to  the  failure  to  serve  defendant's 
counsel  with  a  copy  of  the  panel  of  the  spe- 
cial venire.  From  the  argument  made  It 
would  seem  that  counsel  claim  that  they  were 
entitled  to  at  least  24  hoars'  Inspection  of  the 
panel  before  being  required  to  proceed  with 
the  examination  of  jurors  on  their  voir  dire. 
We  do  not  think  this  a  proper  construction 
of  our  statute  governing  this  case.  Section 
2623,  Rev.  St  1899,  provides  that  a  Ust  of 
Jurors  who  have  been  found  by  the  court  to 
be  qualified  to  sit  as  such  In  his  case  shall 
be  delivered  to-  the  defendant  in  the  cases 
specified  in  the  first  subdivision  of  section 
2619  at  least  24  hours  before  the  trial— that 
Is  to  say,  in  cases  in  which  "the  offense 
charged  is  panishable  with  death  or  Impris- 
onment In  the  penitentiary  pot  less  than  life"; 
and  In  the  cases  specified  In  the  second  sub- 
division of  said  section  at  least  12  hours  be- 
fore the  trial— that  is.  If  the  offense  be  pun- 
ishable in  the  penitentiary  not  less  than  a 
specified  number  of  years,  and  no  limit  to  the 
duration  of  such  Imprisonment  Is  declared; 
"in  other  cases,  before  the  Jury  Is  sworn  if 
such  list  he  required."  In  this  case  the  pun- 
ishment prescribed  Is  not  exceeding  seven 
years  and  not  less  than  two  years,  so  that  It 
falls  within  the  clause  which  prescribes  that 
defendant  shall  have  a  list  of  the  panel  be- 
fore the  Jury  Is  swwn.  if  he  requires  It 
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Reading  section  2023  In  connection  wltb  sac- 
tion  6566,  it  will  be  seen  there  Is  no  conflict 
between  the  two.   The  lattw  provides  that  s 
list  shall  be  made  out  and  delivered  to  each 
party,  and  the  former  designates  the  time 
which  shall  be  giren  the  defendant  before  he 
shall  be  required  to  make  bis  challenges. 
We  have  carefally  read  the  evidence  on  this 
pobtt  and  the  finding  of  the  court  The  flrat 
order  for  a  special  venire  was  for  00  jucon 
and  was  retnrnnble  on  the  17th  of  Jaiy.  The 
Jury  commlBSloner  made  ont  Ave  lists  of  the 
panel,  and  handed  them  to  the  court,  who 
gave  one  to  the  sberlfF  to  serve,  and  kept  the 
others  until  the  17tb.  On  Thursday  morning, 
the  17tb,  the  judge  handed  three  of  the  lists 
to  the  clerk,  who  handed  one  to  the  counsd 
for  the  state  and  anothw  to  counsel  for  de> 
fendant   The  jury  was  not  called  until  tbk 
lists  had  been  handed  to  the  respective  conn*  j 
set    On  Thursday,  it  appears,  counsel  for  I 
defendant  Insisted  on  the  full  number  of  Jn- 
Ton  being  summoned,  and  thereupon  the 
court  ordered  t3ie  Jury  commlsrioner  to  select 
30  more  jurors  retumaUe  July  21, 1902.  The 
counsel  were  served  with  copies  by  the  elerk  I 
on  the  2lBt  just  as  they  had  been  on  the  17th.  , 
Coirase)  for  defendant  made  the  point  that  j 
the  sheriff  must  delirer  the  lists,  but  the  | 
court  overruled  bis  contention,  and  be  duly  | 
excepted.   On  the  21st  tbe  first  12  were  call-  ! 
ed  to  tbe  jury  box  to  be  examined  on  their 
voir  dire,  and  were  examined  by  both  sides,  i 
and  found  competent,  and  at  this  point  the  ; 
court  adjourned  until  Tuesday,  July  22,  1902,  j 
at  10  o'clock,  and  the  whole  venire  were  duly 
cautioned  as  to  tiieir  duties-  and  obligations. 
On  the  reconvening  of  court  oo  Tuesday 
counsel  stated  to  tbe  court  that  the  slierlflf  on  '■ 
the  preceding  day  had  beoi  calling  from  the  j 
panel  ordered  on  Thursday,  and  not  from  the  i 
first  50,  and  ttiey  therefore  moved  the  court 
to  complete  the  list  from  the  first  list,  which  ; 
motion  the  court  overruled.  The  sheriff  call-  i 
ed  the  list  which  be  used  In  Its  regular  order,  j 
When  counsel  for  defendant  required  100  ju-  | 
rors  to  be  summoned  beftre  proceeding  vrtth 
the  examination  of  the  jurore,  the  additloDal  ; 
60  became  as  much  a  part  of  the  list  as  those  i 
first  summoned.   Tbe  court's  attrition  was  | 
not  called  to  tbe  fact  that  tbe  sheriff  was 
calHng  the  list  that  was  returned  on  the  21st 
of  July  until  12  jurors  bad  qualified.  At  that 
point  defendant  Insisted  on  changing  the  or- 
der, and  on  calling  tbe  first  list  from  that 
time  on.   It  Is  jiot  asserted  that  tbere  was 
any  difference  in  the  character  of  the  jurors 
on  the  second  list  of  SO  and  those  on  the  first, 
or  that  tiiey  would  have  been  more  favorable 
to  defendant.   Tbe  whole  number  had  been 
summoned  ftom  which  to  obtain  a  panel  of 
qualified  juKVB.    It  Is  not  even  suggested 
that  any  member  of  the  panel  of  24  Jurors 
found  eompet«it  was  for  any  reason  incom- 
petent 

The  statutes  provldittg  for  summoning  ju- 
rws  have  been  so  often  held  to  be  merely  di- 
rectory tiiat  it  Is  scarcely  necessary  to  dte 


declatons.  State  r.  Jennings,  S6  Mo.  408,  It 
S.  W.  080,  and  cases  cited;  State  v.  WllliamB^ 
186  Mo.  307,  88  &  W.  76:  State  T.  Albright 
144  Mo.  638,  46  S.  W.  620;  State  v.  Chas. 
May  (decided  by  this  coort  Veb.  3.  1903)  72 
S.  W.  818>  Counsel  had  the  lists,  and  it  was 
not  necessary  that  th^  should  hare  been 
served  cm  than  by  tb»  aherUL  In  a  same- 
whnt  extuded  practtoe  ira-  ham  never  known 
the  list  to  be  fumisbed  eouu— 1  by  any  one 
but  the  derb.  Had  counsel  been  attentive 
to  their  written  llata,  tbey  could  have  ascer- 
tained that  the  sheriff  was  cnlllnK  the  second 
list,  and  It  was  tbelr  duty  to  object  during 
tba  first  dear's  aamtnalton  of  the  jurors  on 
tbeh:  voir  dh%.  Htivfaig  pemitted  12  of  that 
list  to  qualify,  they  had  no  aheolnte  right 
tben  to  turn  to  anotiim:  list  tJodec  all  the 
oircnmstonees  It  waS'  a  mattnr  witlito  the 
wise  discretion  of  the  court  and  It  la  ap- 
parent no  harm  has  resulted,  as  there  Is  no 
objection  In  the  record  to  any  Individual  jn.- 
ror  on  Uie  panel  finally  selected  fnim  wtaicb 
ttM  jury  was  <Aosett  to  trr  tiila  case^ 

5.  We  are  thus  brought  to  the  emns  as- 
signed on  tbe  admlsston  of  enldeiue.  This 
can  best  be  disposed  of  ia  gronpa. 

The  first  ot^ectlon  Is  general,  to  wit  to  all 
that  evidence  wbtoh  went  to  estabUah  tbe 
averments  In  the  Indictments  that  MinrreU 
was  actually  bribed  by  Stock  to-  paaa  the 
Suburban  bill  or  Ordinance  No.  44,  on  the 
ground  that  It  was  entlr^  Imraaterial;  that 
the  true  and  only  Issue  to  tbe  case  was  wheth- 
er defendant  "knew  of  the  aiiatenee  <tf  the 
seventy-five  thousand  doUars  departed  in 
the  Lincoln  Trust  Company  for  the  purpose 
of  Influencing  or  hrlbli^  any  membw  of  tbe 
house  of  delegates";  that  whether  tbe  charge 
oi  bribery  against  Murrell  was  true  or  false, 
and  whether  tbe  charge  thact  the  money  had 
been  deposited  was  troe  or  false.  If  the  same 
was  being  InvoBtlgated  by  tbe  grand  jury, 
and  defendant  was  a  witness  betore  said 
grand  jury,  and  falsely,  knowingly,  and  cor- 
ruptly testified  to  any  matter  material  to  said 
Inquiry,  he  was  guilty  of  perjury,  wtaetber 
MUrr^l  was  guilty  or  imiocont.  We  tbink 
this  Is  a  fair  statement  of  defendant's  posi- 
tion on  this  general  mass  of  ervldenee  which 
tended  to  show  Murrell  was  In  fact  guilty  of 
the  bribery  which  was  under  Investigation 
by  the  grand  jury,  and  we  think,  moreover, 
that  after  the  state  had  established  that  the 
circuit  court  was  In  lawfol  seaslou.  and  that 
a  grand  jury  had  been  Impaneled,  charged, 
and  sworn  therein,  and  William  H.  I*e  had 
been  duly  appointed  foreman  thereof  by  the 
court,  and  that  defendant  was  stmimoned  be- 
fore said  grand  Jury,  and  sworn  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth,  In  answer  to  any  question  that  might 
be  propounded  to  him,  and  a  member  or 
members  of  the  grand  jury  bad  testified  that 
at  that  time  a  charge  of  bribery  against  Mur- 
rell was  being  Investigated  by  said  jury  in 
which  it  was  asserted  that  $75,000  had  been 
deposited  In  the  LInc<rfn  Trust  Company  by 
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Stock  and  Monrell  under  an  expMsa  agt«e- 
ment  between  Stock  and  Mnrr^  that,-  K  Mid 
Ordinance  4i  was  passed  by  the  house  «f 
delegates  asid  t&e  etty  council  and  sig:ned  by 
the  mayor,  tSM  aald  amn  wonld  be  turned 
orer  to  salA  Murrell  for  bto  own  use  aiwt 
benefit,  and  for  tbe  benefit  of  otber  membera 
of  the  boom  at  delegates  be  otalmed  to  rei»6- 
sent,  that  In  the  coun?  of  said  bTtstlgB- 
don  defendSBt  wa»  aBke4  touebing  his  knowl- 
edge ol  tk6  depMlt  «f  Mid  $76,000  for  th« 
purpose  of  brlbtng  said  IfBrrell  and  other 
memben  of  satd  fao«&e  of  delegaites.  and  that 
he  swore  be  bad  Ao  knowledge  thereof,  then 
the  pertfiaent  and  nMrterlal  lesoe  was  to  prove 
the  fAlsKy  at  Ms  evidence.  To  establish  this, 
the  testimony  of  Paul  Belis  as  to  conrersa- 
tions  ha4  by  blm  wtCh  defendant,  tending  to 
prove  that  defendant  had  a  cMreraatton  with 
him  wb0e  walb^ng  west  m  OUte  street,  In  8t 
Louis,  BMW  time  in  Deccnaaber,  1901,  in  which 
defendant  told  hbn  thM  be  understood  that 
a  brewer  named  Stock  beld  a  key  to  a  box 
In  the  Lfacokj  Trust  Company,  and  that  the 
boys  tntereeted  In  the  proposition  were  a  des* 
perate  lot,  and^  nnlesfl  the  matter  was  fixed 
up.  they  would  make  trouble,  and  otherwise 
indicated  a  knowledge  of  said  fund  ot  975,- 
000  and  tbe  purpose  to  use  It  to  bribe  certain 
members  of  the  bouse  of  delegates,  was  ma* 
terlal  and  competent  To  this  extent,  w« 
think,  no  serlons  objection  is  urged  to  the  Ics- 
tlmony,  bat  when  tbe  state  undertook  to 
make  tlK  farther  necessary  proof  required  in 
all  prosecutions  of  perjury,  to  wit,  to  oor- 
roborate  Belss  \rjr  prodoctag  corroborative 
evidence.  It  offered  evidence  tending  to  prove 
that  Stock  was  tbe  representative  of  the 
Suburban  KallrMd,  and  tint  Murcell  bad  ap- 
prottcbed  blm,  and  made  propositions  to  se> 
cure  tfee  passage  of  Bill  Xo.  44,  or  the  Subur- 
ban ordinance,  fof  975,060;  that  In  pursu- 
ance of  these  negotiations  ttie  $76,000  was  in 
fact  deposited  In  the  Lincoln  Trust  Company 
under  an  express  agreement  between  Stock 
and  Murrell  that,  when  tbe  ordinance  had 
been  passed  by  both  houses  of  tbe  mmildpal 
assembly  and  signed  by  tbe  ma)^}^  said  sum 
wonid  be  turned  over  to  Murrell.  There  was 
slKo  proof  of  the  pendency  of  tbe  bill  In  tbe 
bouse  of  delegates,  and  then  eridence  was  of- 
fered to  show  that  ft  combine  or  confedera- 
tion consisting  of  a  majority  of  the  bouse  of 
ddegates  existed,  asd  that  defendant  was  a 
member  of  ttiat  combine.  To  all  of  tbls  evi- 
dence defendant,  as  already  said,  objected, 
first,  because  it  was  Irrelevant  and  immateri- 
al to  the  issoe  on  trial,  and,  second,  because 
It  had  not  first  been  shown  that  the  so-called 
combine  was  for  a  corrupt  purpose,  and  that, 
DOtwIthstandIng  tbe  evidence  tended  to  show 
Murreirs  guilt,  it  did  not  and  bad  not  con- 
nected defendant  with  the  corrupt  agreement 
of  Stock  and  Murrell;  that,  as  to  him,  at 
least,  It  was  pure  hearsay.  Bearing  in  mind 
now  that  the  grand  prey  was.  investigating 
tbe  charge  of  bribery  against  Murrell  and  the 
discovery  at  the  $75,000  In  the  safe  deposit  ' 


box  OK  a  charge  of  pajury  against  deCmdant 
for  falsdy  swearing  he  knew  nothing  of  said 
$75,000,  the  fact  of  bribery  was  ptftiaeat,  as 
it  was  the  necessary  predicate  of  hie  alleged 
knowledge,  but  its  pertinency  and  meteri&li- 
ty,  so  far  as  defendant  was  and  is  eencerned, 
depended  on  his  knowle^^  thereof.  Untew 
Ida  kmwledge  was  shown  hj  evideaee  suf- 
fleiently  cainrob(«ative  ef  tkat  ef  Relss,  no 
oonvictloi  eonld  be  had.  In.  Greenleaf  en 
Evidence  it  Is-  laid  down:  "la  prewC  of  the 
crime  of  perjury,  also,  It  was>  Cofmerly  held 
tliat  two  witnesses  were  oeceesary,  because 
otherwise  there  would  be  nothing  more  than 
the  oath  of  one  man  agatnat  aootiier,  upon 
which  the  Jury  could  not  safely  convict."  1 
Oreenleaf,  Ev.  &  257.  This  court.  In  State  v. 
Heed,  57  Mo.  254,  adopted  bla  language  as 
its  own,  as  to  the  relaxation  of  that  rule,  as 
follows:  "But  this  strictness  has  long  since 
been  relaxed;  the  true  piinclple  of  the  rule 
b^g  merely  this:  that  the  evidence  must 
be  somethlag  m<ve  tiun  m^cient  to  cotrnter- 
balance  tiie  oath  d  the  prisoner  and  tbe  legal 
presnmpMoQ  of  his  Innocmice.  Tbe  oath  of 
the  opposing  witness,  therefore,  will  not 
avaU,  unless  it  be  corroborated  by  other  In- 
dependent circumstances.  But  it  Is  not  pre- 
cisely accurate  to  say  that  these  additional 
eircumstanees  must  be  tantamount  to  anoth«: 
witness.  *  •  »  The  addlttonal  evidence 
need  not  be  such  as,  standing  by  itself,  would 
Justify  a  conviction  in  a  case  where  the  testi- 
mony of  a  single  witness  would  suffice  for 
that  purpose,  but  it  otust  be  strongly  cor- 
roborative of  the  testimony  of  the  accusing 
irltness;  or,  in  the  qna*ut  but  energetic  lan- 
guage of  Parker,  C  J.,  'a  strong  and  clear 
evidence,  and  more  mimeroua  than  tbe  evi- 
dence given  for  tbe  defendant.'  "  State  v. 
Moouey,  65  Mo.  4M;  State  v.  Beeves,  97  Mo. 
668,  10  S.  W.  841,  10  Am.  St  Bep.  340.  So 
that,  while  the  evidence  of  the  deposit  of  tbe 
$75,000,  and  tbe  cocnipt  purpose  for  which  it 
was  raised  and  placed  In  the  safety  box,  was 
competent,  because  this  was  the  very  fact 
the  grand  Jury  were  investigating,  and,  If  it 
had  not  existed,  tbe  alleged  falsity  of  de- 
fendant's evidence  was  without  any  basis 
whatever,  the  state  was  bound  to  prove  by 
evidence  in  addition  to  that  of  Relsa,  and  cor- 
roborative thereof,  that  defendant  knew  of 
such  fund  and  Its  criminal  purpose.  To  do 
this  the  state  offered,  and  the  court  admitted 
over  the  objection  of  defendant,  evidence 
tending  to  prove  that  defendant  was  a  mem- 
ber of  what  was  termed  "tbe  combine"  in 
the  house  of  delegates.  If  the  state  bad 
shown  that  this  combine  was  (or  a  corrupt 
purpose,  and  that  a  conspiracy  hod  been  en- 
tered Into  to  pass  this  ordinance,  then,  of 
course,  what  Murrell  said  and  did  In  further- 
once  of  said  conspiracy  would  bind  tbls  de- 
fendant, if  he  was  shown  to  have  been  a 
member  of  such  conspira^cy. 

But  here  we  are  confronted  with  the  In- 
sistence that  there  was  no  proof  of  a  com- 
bination for  corrupt  or  unlawful  purposes. 
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Tbe  eTldokce  establlsbed  that  defendant  waa 
a  member  cf  the  house  ol  delates,  one 
branch  of  the  municipal  assembly,  and  that 
Uurrell  was  also  a  member  of  the  same 
house;  tiut  19  members  of  that  bodjr  ordi- 
narily TOted  together  on  rarlons  mattras  and 
ordinances  under  consideration  by  that  body; 
that  these  19  men  were  denominated  "the 
combine**  by  the  dty  mress  and  by  their 
fellow  members;  that  they  were  In  the  habit 
of  meeting  In  a  room  adjdnlng  the  chamber 
in  which  the  house  of  delegates  met;  and 
that,  being  a  majority,  they  could  and  did 
largely  control  the  le^edatira  of  that  body; 
but  the  evidence  did  not  show  that  the  Sub-  ' 
urban  bill,  or  Bill  No.  44,  was  ever  dis-  , 
cussed  by  said  19  at  any  time,  or  Aat  de-  i 
fendant  was  ever  present  when  such  discos*  | 
sion,  if  any.  took  place,  or  that  the  question 
of  their  obtaining  (76,000,  or  any  other  sum, 
was  ever  considand  by  them  when  defendant 
was  present,  or  at  any  other  time.  It  Is  con- 
ceded by  the  learned  counsel  for  the  state 
that  the  mere  fact  that  defendant  was  a 
member  of  the  house  of  delates  was  not 
evidence  tending  to  prove  that  defendant 
knew  tlut  Murrell  had  bargained  to  receive 
976.000  for  the  passage  of  said  Bill  No.  44, 
or  the  Suburban  ordinance,  but  tbelr  luslet- 
euce  is  that  the  fact  that  he  was  a  member  ; 
of,  or  general^  voted  with,  the  19.  Is  evt  i 
A&ice  that  he  knew  of  Mnrrell's  corrupt  I 
agreement  It  is  not  pretended  that  Murrell  ; 
eyor  named  the  defendant  as  one  of  the  mem- 
bers  of  the  house  of  del^ates  who  was  to  re- 
ceive a  part  of  the  975.000,  but.  If  be  had,  it 
is  obvious  such  a  declaration  on  Murrell's  j 
part  would  not  be  binding  on  defendant  nn-  ; 
less  there  was  proof  that  defendant  was  a  j 
member  of  a  conspiracy  to  demand  said  j 
money  as  the  price  of  the  passage  of  said  j 
bill  or  ordinance.  Counsel  cite  us  to  the  case 
of  People  V.  O'Neil.  109  N.  T.  251.  16  N.  B. 
88,  but  In  that  case  two  of  the  aldermen  tes- 
tified to  the  forming  of  the  Illegal  combina- 
tion for  controlling  the  grant  of  a  franchise 
on  Broadway;  that  thirteen  of  the  aldermen, 
constituting  a  majority  of  the  board,  met.  I 
and  discussed  two  propositions  that  were 
made  to  them,  and  one  of  them  urged  that 
they  should  accept  the  ofFer  of  surface  rail- 
road, viz.,  ¥500.000  In  cash.    The  report  of  , 
that  ease  (page  255,  109  N.  Y.)  then  states: 
"After  some  discussion  upon  the  subject  by  ' 
the  various  members  present,  all  present  (at  , 
whom  defendant  was  one)  voted  to  accept  , 
the  proposition  of  surface  company,  and  each 
should  receive  922,000  for  his  vote.    They  | 
aftenrards  met,  and  appointed  the  man  to 
receive  the  money."  In  that  case  the  nnlaw- 
ful  conspiracy  was  establisbpd.  the  participa- 
tion of  tile  defendant  therein;  and  the  court  | 
ruled  that  wbat  the  different  aldermen  aft- 
erwards did  in  pursuance  of  this  corrupt  1 
agreement  was  evidence  against  the  defend- 
ant, who  was  a  party  to  It,  and  also  that  the 
acts  and  proceedings  of  the  board  In  which 
the  defendant  participated  were  competent 


as  throwing  light  on'tiie  prior  condurt  of  de- 
fendant, and  to  corroborate  the  testimony  of 
the  accomplices.  No  doubt  whatever  is  en- 
tortalned  that  that  dedslon  was  correct 
But  in  this  case  no  combination  other  than  to 
control  tbB  organisation  of  the  house  of 
ddegates  was  established.  No  witness  tes- 
tified to  any  such  corrupt  agreement  and 
combination  as  was  shown  In  the  O'Neil 
Case,  supra.  We  have  read  the  evidence 
with  great  care,  and,  so  far  as  Stock's  evi- 
dence as  to  Mnirell's  statement  to  him  goes, 
it  Included  all  of  the  house  of  delegates. 
Murrell  did  not  assume  to  represent  19.  only, 
of  the  membm,  and  did  not  specify  those 
whom  he  assumed  to  r^resoit  by  name. 
He  never  saw  defendant  In  connection  with 
the  deposit  and  never  told  him  of  it 

When  we  come  to  the  charactor  oi  the 
combine,  and  the  purposes  tox  which  It  was 
organized,  it  apjtears  that  Holtcamp,  him- 
self a  delegate  in  the  house,  testified  there 
was  an  organisation  in  the  bous^  common- 
ly called  "a  combine."  He  would  not  say  it 
was  (vganlzed  particularly  to  contnd  Subur- 
ban legislation,  but  they  practically  controll- 
ed all  legislation;  that  there  were  19  mem- 
b^  of  it  When  Int«xogated  as  to  their 
meeting  place,  he  answered  that  be  saw 
some  of  their  meetings  in  a  retiring  room  ad- 
joining the  house.  Asked  If  other  membCTS, 
not  In  the  alleged  combine,  went  into  that 
room,  he  said  he  could  only  speak  tm  bim- 
self.  He  happoied  In  there  once  or  twice. 
Nothing  parttcular  was  raid  while  he  was  In 
there.  This  witness  named  defendant  as  one 
of  the  nineteen.  Asked  If  he  ever  saw  this 
defendant  come  out  of  the  room  where  the 
combine  met  said  he  hod  no  recollection  of 
ever  having  seen  bim  do  so.  He  could  only 
say  he  was  a  member  by  his  counseling  and 
voting  with  the  19.  Defendant  had  never 
talked  with  him  about  the  matter.  On 
cross-examination  he  stated  he  could  not  say 
that  defendant  waa  ever  present  bi  the  pri- 
vate room  on  any  glvoi  occasion.  In  the 
first  organizatlan  of  the  house  defendant  co- 
operated with  witness  In  the  election  of  Tam- 
blyn  as  qieaker,  and  fbea,  after  a  reorganisa- 
tion, ousting  Tamblyn.  defendant  went  with 
the  combine,  whom  he  had  up  to  that  time 
opposed.  Tntness  stated  that  his  organi- 
zation or  combine  went  to  pieces  because 
some  of  them  would  not  agree  to  vote  as  a 
unit  on  bills.  Asked  the  purpose  of  his  or- 
ganisation, witness  answered  nothing  "beyond 
the  fact  that  all  were  expected  to  vote  to- 
gether on  bUls."  There  was.no  agreeniRnt 
or  sn^stlon  at  any  time  to  do  any  unlaw- 
ful or  corrupt  act  He  knew  of  nothing  tbat 
defendant  did  beyond  voting  and  counseling 
with  the  19  after  the  reoi^nlsatlon.  Mr. 
Sturdevant  another  delegate,  testified  sub- 
stantially aa  Iloltcamp  did.  but  would  not 
say  he  ever  saw  defendant  come  out  o£  the 
room  when  the  combine  met  during  the  con- 
sideration of  the  Suburban  bill.  He  knew 
nothing  of  any  meeting  of  defendant  with 
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tbe  combine  for  the  purpose  of  influencing 
legislation  upon  the  Suburban  bill.  Mr.  Par- 
ker, likewise  a  member,  testified  tiiat  de- 
fendant was  regarded  as  a  member  of  tiie 
combine,  but  could  not  state  tliat  defendant 
ever  attended  one  of  tbeir  meetings  when 
tbe  Suburban  bill  was  before  the  house,  or 
participated  with  them  in  connection  with 
it.  This  n'itnesB  testified  he  was  in  the  or- 
ganization that  controlled  the  house  while 
Tamblyn  was  speaker.  He  would  not  say 
that  Faulkner  always  voted  with  the  com- 
bine. Occasionally  the  witness  himself  vot- 
ed as  defendant  did.  The  witness'  combine 
was  only  for  legitimate  business,  to  further 
the  general  welfare  of  the  city  and  each 
member's  ward.  Reiss  testified  that  the  or- 
ganization at  one  time  was  for  the  purpose 
of  having  officers  friendly  to  the  mayor,  so 
far  as  appropriate  legislation  was  concerned. 

In  view  of  this  evidence  it  is  insisted  by 
tbe  state  that  the  inference  la  Irresistible 
that  this  combine  of  19  were  to  receive  the 
$T5,000,-  and,  as  defendant  was  shown  to  be 
one  of  them,  he  necessarily  knew  of  the 
corrupt  fund  and  Its  purpose,  and  therefore 
this  evidence  was  sufiicient  corroboratory 
proof  to  overbalance  tbe  evidence  of  de- 
fendant before  the  grand  Jury  that  he  did 
not  know  of  the  $76,000  bribery  fund.  After 
a  careful  consideration  of  it,  we  are  unable 
to  adopt  such  a  view.  This  Is  a  criminal 
prosecution  for  a  felony.  The  law  presumes 
the  defendant  innocent  until  his  guilt  is 
established  beyond  a  reasonable  doubt.  -We 
agree  that  his  guilt  may  be  established  by 
circumstantial  evidence,  but  these  circum- 
stances must  be  consistent  with  defendant's 
guilt,  and  be  Inconsistent  with  his  Innocence. 
Now.  while  this  evidence  tended  to  prove 
defendant  was  a  member  of  "a  combine"  In 
tbe  bouse  of  delegates,  or  an  agreement  of 
certain  members  to  vote  together,  there  is 
not  a  word  anywhere  in  It  that  shows  the 
conspiracy  was  for  tbe  corrupt  purpose  of 
accepting  bribes  to  further  legislation.  Tbe 
witnesses  who  testified  to  defendant's  be- 
ing in  the  combine  admitted  they  were  also 
in  similar  combines  to  maintain  a  certain 
organization  of  the  house  as  against  a  rival 
faction,  and  that  defendant  was  in  their 
combine,  but  they  one  and  all  scouted  the 
suggestion  that  thereby  they  were  bound 
together  for  any  Illegal  or  Immoral  or  con*upt 
purpose.  While  partisanship  very  often  leads 
men  to  an  unreasonable  support  of  both  men 
and  measures,  It  Is  going  entirely  too  far  to 
say  that,  because  men  go.  Into  conventions 
and  caucuses,  and  thereby  bind  themselves 
to  Abide  their  conclusions,  they  thereby  com- 
mit themselves  to  every  Illegal  and  corrupt 
act  which  some  member  of  that  caucus  or 
convention  may  commit,  and  that  they  should 
be  held  to  have  a  guilty  knowledge  of  such 
lll^l  and  corrupt  act  So,  In  this  case, 
while  It  Is  a  legitimate  Inference  from  the 
testimony  that  the  19  members  of  tbe  house 
did  have  an  organlntton  binding  them  to 
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vote  together  on  all  questions,  and  that  by 
so  doing  they  disregarded  that  duty  to  the 
city  and  tlicir  constituents  which  every  rep- 
resentative owes  to  carefully  consider  eacii 
measure  brought  before  him,  and  vote  upon 
it  as  his  own  independent  Judgment  dic- 
tates, and  solely  upon  Its  merits.  It  Is  not, 
therefore,  to  be  presumed  that  It  was  a 
combination  for  bribery  or  other  corrupt 
purpose,  and  that,  because  one  of  their  num- 
ber Is  shown  to  have  accepted  a  bribe,  that 
It  is  an  irresistible,  or  even  a  reasonable,'  In- 
ference or  presumption  that  all  tbe  others 
knew  of  the  bribe,  and  were  to  participate 
lu  its  fruits.  Much  as  such  combines  are  to 
be  condemned,  the  merQ  fact  of  their  ex- 
istence does  not  Justify  the  presumption 
that  they  am  necessarily  for  corrupt  pur- 
poses. It  is  entirely  within  reason  to  con- 
ceive of  a  number  of  persons  agreeing  to  do 
an  act  not  crlmiuul  in  itself,  and  that  one 
of  their  number  should  afterwards  do  or 
agree  to  do  a  corrupt  act  entirely  distinct 
fi'om  that  which  they  had  agreed  to  do;  and 
if  he  does  so  the  others  not  consenting 
thereto  are  not  responsible  for  lils  Inde- 
pendent criminal  conduct,  and  this  Is  true 
even  if  the  agreement  was  to  do  one  char- 
acter of  criminal  act,  and  he  should  do  a 
different  one.  Thus  Hawkins,  in  his  Pleas 
of  the  Crown,  long  ago  laid  it  down  that: 
''If  a  man  command  another  to  commit  a 
felony  on  a  particular  person  or  thing,  and 
he  do  it  on  another— as  to  kill  A.,  he  kills 
B.,  or  burn  the  house  of  A.  and  he  burn  the 
house  of  B.,  or  to  steal  an  ox  and  he  steal 
a  horse,  or  to  commit  a  felony  of  one  kind 
and  he  commit  another  of  quite  a  different 
nature,  as  to  rob  J.  S.  of  his  plate  as  he  is 
going  to  market,  and  he  break  open  his  house 
in  the  night  and  then  steal  tbe  plate— It  Is 
said  the  commander  Is  not  an  accessory,  be- 
cause the  act  done  varies  in  substance  from 
tliat  which  was  commanded."  2  Hawkins, 
P.  O.  (Curr.  Ed.)  c.  29,  {8  21,  22.  So  that,  if 
the  evidence  has  shown  a  conspiracy  to  ex- 
tort a  bribe  as  tbe  price  of  tbe  passage  of 
the  ordinance  known  as  the  "Suburban  Bill," 
and  that  defendant  was  a  member  of  that 
conspiracy,  tlie  subsequent  conduct  of  Mur- 
rell  during  the  continuance  of  such  conspiracy 
In  arranging  for  the  delivery  of  the  bribe 
would  have  been  binding  on  defendant,  and 
Murrell's  net  would  have  been  his  act,  and 
the  fact  that  he  was  a  member  of  such  n 
conspiracy  would  have  been  strong  corrob- 
orative evidence  of  his  knowledge  of  the 
bribe  money,  and  the  purposes  for  which  it 
was  to  be  used.  Such  was  the  case  In  Peo- 
ple V.  O'Neill,  300  N.  T.  251,  16  N.  E.  63; 
but  when  the  state  merely  showed  in  this 
case  that  be  was  a  member  of  the  combine 
who  controlled  legislation  In  tj|e  house  of 
delegates,  and  failed  to  show  by  any  wit- 
ness or  evidence  aliunde  that  the  pui'pose 
of  said  combine  extended  to  the  corrupt  pur- 
pose of  extorting  bribes  to  secure  the  pas 
eage  of  bills,  and  particularly  tbe  Subuf-baD 
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bill,  It  fell  short  of  sbowlng  a  couspirvcy 
that  wouia  render  defendant  liable  or  ce- 
rsponslblc  for  Morr^l's  corrupt  act.  and  aec- 
«88arily  failed  to  show  sncb  knowled'^  of 
his  cormpt  Irai-gnln  with  Ste^  as  fponld 
coavlet  him  of  perjury  In  testlfylns  that 
he  did  not  know  of  the  ^5,000  and  the  pw- 
poses  for  which  it  was  to  be  used. 

In  our  opinion,  the  bare  fact  t^at  dMtmd- 
ant  tvas  a  member  of  the  so-called  comlilne 
In  the  house  of  delegates.  witlioDt  having 
shown  tbAt  the  purpose  of  said  combine 
was  to  extort  or  obtain  a  bribe  to  pass  the 
Sabnrbnn  bill,  was  Introffident  by  itserf  to 
show  knowledge  on  the  part  of  defendant 
of  the  $75,00(^  and  tlie  corrupt  pnrpose  tor 
which  It  WQB  to  be  used,  and  when  the  court 
sQbsequently  instructed  the  jury  In  Its  fovrtb 
Instruction  that  tiie  mere  tact  that  defend- 
ant was  a  member  of  the  house  of  delegates 
was  of  Itself  no  evidence  that  defendant 
knew  that  the  975,000  was  deposited  by 
Stock  and  Hurrell,  the  Jary  might  w*H 
hare  concluded  that  the  mere  ftact  that  he 
was  a  member  of  tbe  combine,  without  the 
furtHer  proof  that  it  was  formed  and  existed 
for  the  corrupt  purpose  of  extorting  or  re- 
caving  bribes,  was  snf&dent  corroboratory  j 
evidence  of  sudi  knowledge,  and  corroborated 
Paul  Relss,  the  accusing  witness.  The  state 
should  havv  been  required  to  go  further,  and 
show  that  this  combination  was  for  the  cor- 
rupt and  Illegal  purpose  of  obtainli^  a  bribe 
to  pass  the  Suburban  ordinance,  and  that  de- 
fendant was  a  member  thereof,  with  knowl- 
edge of  its  purposes.  In  the  absence  of  such 
additional  proof,  the  defendant  was  not 
bound  by  any  statement  by  Sfarrell  or  Stock, 
made  in  hia  absence,  and  wltfaoat  his  as- 
sent, to  the  effect  tliat  the  175.000  was  de- 
posited under  an  agreement  to  procure  the 
pnssnge  of  the  Ordinance  Xo.  44  through  the ' 
house  of  delegates. 

6.  Considering  now  tJie  specific  objections 
of  defendant  to  certain  testimony,  we  note 
first  the  assignment  that  the  com^  erred  In 
permitting  Paul  Kelss  to  testify  to  a  con- 
versation bad  with  him  by  one  Julius  Leh- 
man in  May,  1901,  regarding  tHe  $75,000, 
because  it  was  the  statement  of  a  third 
lierson  in  no  maimer  autliorlzed  to  speak  for 
or  bind  dofeudant.  and  in  his  absence;  and, 
secondly,  because  it  was  a  privileged  com- 
iiumication  of  Leiiuian  to  his  attorney.  The 
admission  of  Lehman's  statement  to  ICeIss 
came  about  In  this  manner;  Kelss  had  testi- 
fied to  defendiinfa  statements  to  him  in  re- 
gard to  the  $75,000  on  two  different  occa- 
sions, and  to  his  statement  to  defendant  that 
he  (Keiss)  had  heard  the  story,  but  that 
knowing  Stock  as  be  had  he  discredited 
Stock's  doing  such  a  thing.  On  redirect 
cxamliintloff  the  prosecuting  attorney  asked 
the  following  question:  "Tou  have  stated  | 
that  when  this  deposit  tn  the  Lincoln  Trust 
Company  was  referred  to  that  you  said'  you 
had  beard  the  story.  Now,  I  ask  yuu  how 
and  from  whom  you  heard  It  IC  any  oner 


To  this  qaeetioa  eoansri  for  defendant  In- 
terposed the  objetftloas  that  it  was  pure 
hearsay,  and  could  la  no  way  alEeet  defend- 
ant and,  moreover,  was  a  prirUeged  com- 
mnaicatlmi.  The  argaaseat  on  the  put  of 
the  state  was  that,  as  counsel  for  tbe  de- 
f  tadant  had  asked  Reiss'  in  i«gaxd  to  Ito  state- 
ment to  defUidant,  "Dtd  yoa  tell  him  haw 
you  became  familiar  wtth  tbe  BlBry7*  and 
Relss  bad  answered,  "E  don't  know  tint  I 
did,"  that  thhi  was  an  hieittuatlon  ttaat  the 
witness  had  received  his  Information  from 
Stock,  and  tor  that  revain  tbe  sCato  proposed 
to  ^ow  now  flrom  wliom  be  dM  rocalve  lils 
informatiDn,  to  wit.  fk<OB  briimati,  a>  mem- 
ber of  19ie  hsufle-  of  delegates,  c  mwiber 
when  defendant  wars,  and  a  mcmSber  of  tb(> 
combittt.  Coansd  fbr  defendluit  Initated  that 
no  sn<4i  Inslmiatlon  was  made;  that  tbe  sole 
ptttpMS  ot  their  QWesthm  was  to  show  be 
<Md  not  get  It  fAHQ  defei^nt.  Tbe  pros- 
ecuting attorney,  however,  insiated  It  wu 
also  competent  to  show  that  Letamon,  a 
member  of  ttae  comUne.  had  gone  to  Beiss, 
and  tried  to  get  ittm  to  ^eet  a  osmpramlae 
wint  Stock  in  behalf  of  file  uumMsw,  and  to 
rfnyw  ttie  pnrpose  of  tbe  comblae  was  not 
1  mereiy  to  control  legislation,  but  tor  ttae  pur- 
pose of  receiving  money  for  Totfiv-an  Ille- 
gal purpose.  As  to  the  first  proposition,  we 
are  clear  that  no  fbuadattoo  was  laid  tav  It 
in  the  cross-ezamtnatlOB  of  Relss.  He  waa 
not  asiiBd  from  whom  be  recelvvd-  tbs  In- 
fonnirtlon  whteb  he  told'  defendant  be  bad 
heard  and  discredited.  As  defendant  bad 
not  invoked  this  hearsay,  it  was  obvionSly 
incompetent  and  hl^ly  prejudicial  to  allow 
tlie  state  to  introduce  It  on  the  cMlm  that 
Relss  was  entitled  to  teli  ftom  wiiom  he  had 
heard  It.  He  had  already  detailed  at  length 
an  that  defendant  bad  told  him,  and  beyond 
all  cavil  it  was  contrary  to  elementary  prin- 
ciples and  Impi-oper  to  permit  him  to  tell  the 
Jtiry  what  some  one  elSe  had  told  bfm  In  tlie 
atisence  of  defendant.  The  defendant  conid 
not  be  bound  by  what  Lehman  lu  his  ab- 
sence, and  without  defendant  consenting 
thereto,  had  told  Reiss  some  six  moaths  pre- 
vlonsly.  As  to  Lehman  being  a  member  of 
the  combine,  the  same  reason  exists  for  ex- 
cluding his  statement  to  Relss,  so  far  as  this 
defendant  Is  concerned  as  we  have  held  ex- 
isted against  Mnrrcll's  statements,  until  it 
had  first  been  established  that  this  defend- 
ant was  a  member  of  a  corrnpt  conspiracy 
with  safd  Lehman  and  others  to  extort  a 
bribe  for  the  enactment  of  this  bill  or  or- 
dinance. Tubman's  statement,  so  far  as  this 
defendant  was  concerned,  was  pure  henr- 
sny.  and  Inadmissible,  and  in  no  way  binding 
on  defendant,  and  the  circuit  court  erred  in 
admitting  It  over  the  protest  of  deffeodant. 
We  are  referred  by  counsel  for  the  state 
I  to  State  V.  Walker,  98  Mo.  95,  9  S.  W.  04«, 
11  S.  W.  1133,  and  State  v.  Melrose,  98  Mo. 
5M,  12  S.  W.  250,  but  those  cases  merely 
announce  tiie  familiar  rule  tbat  tbe  time 
when  the  proof  oi  the  conspiracy  must  be  of- 
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fered  Is  Bomewhat  in  fbe  discretion  of  tbe 
coart;  bat  tbe  doctrine  is  reaffirmed  in 
those  cases,  as  (t  is  everywhere  else,  that  "it 
is  necessary  to  show  a  combination  or  cod- 
Bpfney  In  order  to  make  tbe  acts  and  dee- 
larattons  <a  one  the  acts  and  declaratbms 
of  all."  and,  while  it  is  sometimes  permiiol- 
ble.  OD  the  undertaking  of  the  prosecuting 
officer  that  he  will  later  on  allow  tbe  con- 
spiracy, to  permit  declarations  and  acts  af 
one,  Biede  and  done  In  tbe  absence  of  the 
otiiera,  before  the  conq)iracy  is  fnlly  pior- 
ed.  the  rule  is  everywhere  qualified  with  tbe 
provlBO  that  "the  proof  thail  afterwards  be 
made."  As  already  said,  bo  other  proof  In 
this  record  supplied  Ibis  failure  to  prove  the 
criminal  eooBpiraoy  aUtmde,  so  as  to  render 
Lebman's  statements  admissible  agaliHt  tUs 
defendant.  If  tbe  prior  criminal  oomblBA- 
(Jon  bad  iKen  shown,  his  statement.  If  other- 
wise competent,  would  have  been  CDmp^cnt 
in  chief,  and  not  at  all  dependent  upon  the 
croBS-esnmlnatlon  of  Relm;  or,  if  sotflcliait 
evidence  of  the  criminal  pmrposee  of  tbe 
combluatiOTi  had  been  shown  to  Justify  tbe 
conrt  In  submitting  tbe  queetitm  to  the  j«cy, 
it  would  have  been  competont  tor  tbe  Jury 
to  find  the  putpose  of  tbe  combine  to  have 
been  to  exact  bribes;  but,  after  a  cshAiI 
consideration,  we  are  of  opliden  tbat  tbe 
mere  flKCt  that  tbe  •defendant  was  'one  wf 
tbe  coBtnllbig  faction  In  tbe  house,  and 
OBoatty  voted  with  tbem,  ^oes  not  create  a 
presmnptlon  that  tbe  said  organization  had, 
wlttt  Ms  knowledg«,  oomWned  to  commit 
bribery  -or  receive  bribes  for  their  -wtes; 
nor  that  there  Is  any  presumption,  because 
Murrell  bargained  for  tbe  bribe,  that  -all 
tbe  others,  or  this  ddJeDdant,  knew  it,  or 
should  be  presumed  to  know  It.  We  may 
have  a  BaiEq)lclon  that  mcb  was  tbe  case, 
but  tbe  defendant  was  on  trial  for  his  tlber* 
ty,  and  we  cannot  Indulge  In  sosplckn  ia 
a  matter  so  grave  and  so  far-reaching  In  Ita 
ultimate  effect  In  tbe  administration  .of  itlie 
criminal  law.  We  think,  moreover,  tfae 
court  slhould  have  gcme  farther  than  it  did, 
and  not  merely  Instructed  the  Jury  that  tbe 
fact  Uiat  defendant  was  a  member  >of  tbe 
house  of  delegates  was  no  evidence  of  bis 
kncnvledge  of  the  $76,000  degostted  by  Hnr- 
rell  and  Stock,  but  that  the  fact  that  be  was 
me  of  the  majority  who  ordinarily  verted 
together  was  by  Itself  no  evUence  of  bis 
knowledge  of  said  bribe. 

7.  But  again.  It  Is  Insisted  that  Lehman's 
statement  to  Belss  was  a  privileged  com- 
munication by  a  cllemt  to  bis  attorney,  to 
wblch  contention  the  state  answers  It  was 
not  privileged,  because  Lehman  was  at- 
tempting to  have  Belss  further  tbe  crime  of 
bribery,  and  become  accessary  after  tbe  fact 
to  Ibat  crime.  Tbe  defendant  replies  that  it 
la  only  tbcne  communications  nu^e  by  the 
dtmt  to  bis  attorney  before  the  oonmitBsion 
at  tbe  crime  for  the  purpose  of  beb^  «uUled 
and  helped  in  tbe  commission  of  it  ttaat  are 
not  txMitg»At  «ad  tbat  In  tills  case  tti* 


crime  was  complete,  to  wit,  ttie  -crimtaal 
agreement  to  vote  for  tiie  passage  of  tbe 
&u  bar  ban  bill,  before  Lehman  consuUed 
ItetsB,  and  tie  conspiracy  ended.  The  evl- 
I  dmice  of  Retss  was  that  Ijebman  atfcem^tod 
;  to  «et  Relss  to  undertsike  to  taring  About 
a  settlement  for  the  $75^000,  or  part  of  it, 
which  Stock  had  deposited  In  tbe  Lincoln 
Trust  Company  inr  "tbe  boys,"  himself 
among  tbe  number.  In  a  wwd,  it  was  an 
effort  to  employ  fielss  to  secure  tbe  fruits 
of  a  promised  bribe,  wiilcb  had  not  ip«t  been 
feaJlzed.  The  goaeral  rule,  bolb  in  Eng- 
land and  In  >tbe  UnUied  States,  Is  well  sum- 
med up  bi  Crieler  v.  GariaBd,  2  &  &  .M.  136. 
as  Coilows:  "CofamuntcatiaDS  fnm  clients 
to  attorneys  are  privileged  on  tbe  ground  of 
public  policy  wlUi  a  view  to  the  safe  ajid 
proper  admlnifltratlon  <of  {Justice.  Tbe  pro- 
teoUon  Is  not  QualiSed  by  any  ateferwice  to 
prooaedlqgs  -peadtog  or  in  oontemplatioD. 
It  is  Copied  out  of  regard  to  the  latereet 
of  justice,  and  from  the  necessity  <of  free, 
imrestcalned  intercourse  between  oounacl 
and  client  It  Is  better,  In  our  Jadeaient, 
to  adhere  to  tbe  -rule  la  a  b«*ad  and  Uberal 
sease  t^n  to  weaken  Its  fovee  by  e:iGep- 
ttooB."  Ttris  Is  a  (adr  sfeaAoment  of  tlte  Inw 
in  -elril  cases,  atnd  aiteo  in  regacd  to  oom- 
unmlcatiOBS  made  by  a  «jfcent  te  bis  attorney 
In  tbe  <!defeiise  ot  a  icrimlBaJ  pr«»eeuti(Hi; 
•bat  there  is  -tai  eao^Uen  as  broad  as  tbe 
nde  Itself,  to  wit,  canmunloatitmB  made  by 
a  dlent  to  an  attonacy  btfore  tte  commis- 
'rioa  of  a  crime,  and  fin'  the  paivose  of  be- 
ine  raided  or  helped  in  its  cosnmiaaioo,  are 
■ot  privileged.  In  Queen  v.  Cox,  14  L.  R. 
(^een's  Beach  Division.  163,  all  tbe  SngllBh 
deeialoos  «n  tbls  question  received  the  most 
caaafol  consideration  of  tbe  H)  Jadses  of  the 
Hli^  Court  of  Justice,  and  the  opinion 
was  dettrend  by  Mr.  Jvstlce  Stephen,  with 
tbe  full  concurrence  of  all  tbe  jnaticea.  The 
three  rules  •deduoed  and  affirmed  freon  these 
'authorities  are  tersely  stated  by  Judge  Hurt 
in  Orman  t.  Tbe  State,  22  Tex.  Ajap.  604, 
Joe  eit.  Qia,  3  S.  W.  466,  68  Am.  iRep.  662; 
"First.  To  be  privileged,  the  oommnnlcutiona 
must  pass  between  tfae  cUent  md  bis  attor- 
ney In  profeeslooal  cstnfldenoe,  aad  in  tbe 
legltbnante  oonrse  ot  ptctfesstonal  employ- 
ment of  tbe  attorney.  SecMid.  If  tbe  com- 
munications are  by  the  eliaat  made  to  tbe 
attorney  before  tbe  oommlsslon  of  the  crime, 
and  for  the  iptupoee  of  being  guided  or 
belped  in  tts  ceaualsslon,  Utey  are  sot  iHivl- 
l^ed.  Third.  Nor  does  tbe  fact  that  tbe 
attorney  was  wb^ly  without  blame  In  any 
I  particular  whatever  affect  the  second  rule." 
Measurtng  the  commuoicntion  made  by  Leh- 
man to  Relss  by  this  first  rule,  it  Is  «itlrely 
plain  that  Lehman  was  not  consulting  Relss 
1  Cor  the  purpose  of  defending  him  against  a 
I  pending  or  anticipated  prosecution  for  tbe 
I  hribery  disclosed.  Was  it  a  communieatton 
I  by  eliente  to  attorney  in  professional  confl- 
j  denc^  Qte  legitimate  course  of  profes- 
'  sional  employment  of  tbe  attorney?"  Sec* 
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tiMi  4056,  Rer.  St  1889.  which  tenden  '"an' 
attorney  Incompetent  to  testify  concerning 
any  communication  made  to  him  by  hte  cli- 
ent In  that  relation  or  his  adTlce  thoeon, 
without  the  consent  ot  sneh  client,"  Is  mere- 
ly declaratory  of  the  c<nnmon  law,  and  In  no 
manner  affects  the  exceptions  to  the  general 
rule  excluding  aush  communlcattons.  This 
conrt  has  ruled  that  the  rule  do«  not  ex- 
tend to  nor  shelter  advice  concerning  or  as- 
sistance In  pressed  inftnctlons  of  the  law. 
Hickman  t.  Green,  123  Mo.,  loc.  d.t  188,  22 
S.  W.  466,  27  8.  W.  440,  29  L.  B.  A.  88. 
Lord  Brougham's  statemmt  of  the  rule  at 
common  law  in  Greenbougfa  t.  Gaskell,  1  M. 
&  K.  101,  is  generally  acc^ted:  "If,  touch- 
ing matters  that  come  wltbln  the  ordinary 
scf^e  ot  professional  employment,  they  re- 
ceive a  communication  In  their  professional 
capacity  etth^  from  a  client  or  on  his  ac- 
count; and  for  his  ben^t  In  the  transaction 
of  his  business,  or,  which  amounts  to  the 
same  thhig,  If  they  commit  to  paper,  In  the 
course  ot  th^  employment  on  his  behalf, 
matters  which  they  know  only  through  thdbr 
professional  relation  to  the  client,  they  are 
not  only  Justified  In  withholding  such  mat- 
ters, but  bound  to  withhold  tbem,  and  will 
not  be  compelled  to  disclose  the  Infmrmation 
or  produce  tbe  paper  in  any  court  ot  law  or 
equity,  either  as  a  party  or  a  witness."  This 
Is  acc^ted  by  Greenleaf  as  the  correct  state- 
ment of  the  rule.  1  Oreenleaf.  S  2S7.  But, 
as  said  1^  Judge  Stephen,  It  has  no  refers 
ence  to  communications  by  a  client  to  his 
attorney  in  furtherance  of  a  crime  or  firand. 
Tbe  reason  on  which  the  rule  rests  Is  that 
"It  is  out  of  regard  to  the  Interests  of  jm- 
tice,  which  cannot  be  upholden  and  the  ad- 
ministration of  Justice  which  cannot  go  on 
without  the  aid  of  men  skilled  in  Jurispru- 
dence, in  the  practice  of  the  courts,  and  In 
those  matters  affecting  rights  and  obliga- 
tions wihch  form  the  subject  of  all  judicial 
proceedings.**  But,  as  said  by  the  same 
learned  Judge  in  Queen  r.  Cox  &  Ballton,  14 
Q.  B.  DIv.,  loc  dt  187:  "The  reason  on 
which  the  rule  is  said  to  rest  cannot  include 
the  case  of  communications  criminal  In 
themselves,  or  intended  to  further  any  crim- 
inal purpose,  for  the  protecticm  of  sncb 
commnnicatlons  cannot  possibly  be  otherwise 
tban  injurious  to  the  Intermits  of  Justice 
and  to  those  of  the  administration  of  Justice. 
Xor  do  such  commnnicatlons  fall  within  the 
terms  <tf  the  rule.  A  communication  in  fur- 
therance of  a  criminal  purpose  does  not 
come  Into  the  ordinary  scope  of  professional 
employment."  The  eminrait  Judge  then  re- 
marks that  Lord  Brougham  did  not  have  the 
■  exception  as  to  communications  criminal 
in  themselves,  or  Intended  to  further  any 
criminal  purpose,  befi>re  him,  or  he  would 
-  bave  noted  them  as  exceptions;  but  remarks 
that  tbe  caution  with  which  he  worded  the 
-principle  has  the  same  effect  Proceeding 
in  tbe  examination  of  the  point  under  c<ni- 
slderatlon  he  comments  upon  Gartslde  t. 


Outram.  26  L.  J.  (Oh.)  118,  decided  by  Lord 
Ebtheriey,  then  Sir  W.  Page  Wood.  In  that 
case  certain  wool  brokers  mught  to  restrain 
a  man  who  had  been  their  sale  clerk  ^m 
disdoslng  their  transactKms.  He  replied 
they  were  fraudulent  Tbe  Tlce  Chancellor 
said:  "Confidential  communications  Involv- 
ing tnud  are  not  privileged  from  disclo- 
sure." "Tbe  true  doctrine  Is  that  there  Is 
no  confidence  as  to  the  disclosure  of  Inlaulty. 
Xou  cannot  make  me  the  confidant  of  a 
crime  or  a  fraud,  and  be  entitled  to  close 
up  my  lips  upon  a  secret  which  you  have  the 
audacity  to  disclose  to  me  relating  to  any 
l^audulent  Intention  on  your  part  Such  a 
confidence  cannot  exist;"  and  Quotes  as  his 
own  language  of  Sergeant  TIadai:  "If  he  is 
empli^ed  as  an  attorney  to  any  unlawful  or 
wicked  act  Us  duty  to  the  public  obliged 
him  to  disclose  It.  No  private  obligation 
can  dispense  with  the  universal  tme  which 
lies  on  evwy  member  of  society  to  discov- 
er every  design  which  may  be  formed  em- 
trery  to  the  laws  of  society  to  destroy  the 
public  welfare."  To  the  same  effect  Is 
Begtoa  V.  Orton,  Oockbum,  0.  3.,  Hwrtband 
Notes,  vol.  3,  p.  9381. 

Applying  the  foregoing  prindplea  to  the 
case  to  hand,  we  may  confidently  assert  by 
way  of  exduston:  First  Lehman  had  not, 
and  was  not  endeavoring  to.  empkiy  Beiss 
to  defend  him  against  a  pending  or  antici- 
pated pH»ecution  tor  bribery.  Secondly. 
This  communication  ms  not  made  by  Leh- 
man to  B^ss  beftne  the  commission  of  the 
bribery,  and  fcr  the  purpose  of  b^ng  guided 
ot  helped  In  Ito  commission,  because  at  ttoit 
time  tbe  bribery  was  ciHnplete,  since,  acc(»d- 
Ing  to  B^SB,  Lehman  and  his  associates  bad, 
under  an  agreement  with  Stodc,  already 
agreed  to  give  their  votes  fw  tbe  passage  ot 
the  Suburban  bill  In  consideration  of  the 
promise  of  the  976.000  d^wslted  In  the  trust 
company,  and  Just  as  guilty  as  If  each 
of  them  bad  received  his  pro  rata  share 
thereof.  Tblrd.  If  the  commnnlcaUon  was 
not  privllt^red,  it  must  be  because  it  did  not 
come  within  the  protection  of  the  rule  Itself, 
which  renders  a  communication  between  at- 
torney and  client  privileged  only  when  made 
between  the|n  to  professional  confidence, 
and  in  the  Intimate  course  of  professional 
employment  of  the  attorn^.  In  a  most  ad- 
mirable discussion  of  this  question  by  Judge 
BlUson  to  Hamll  &  Oa  v.  England  (K.  C. 
App.)  60  Mo.  App.  388,  It  Is  said  ttmt  tboe  Is 
now  no  substantial  disagreement  of  what 
the  rule  is.  but  the  difficulty  Is  to  the  appli- 
cation of  the  terms  "ordinary  scope  of  pro- 
fessional employment"  and  'professional  ca- 
pacity." The  rule  does  not  exclude  all  that 
passes  between  client  and  attorney,  but  tbat 
only  which  passes  between  them  to  profes- 
sional confidence.  So  that  so  far  as  this 
particular  case  Is  concerned,  the  admissibili- 
ty (tf  the  testimony  of  Beiss  depends  t^on 
whether  Lehman's  stetemmt  to  him  of  the 
deposit  of  976,000  tor  "the  boys,"  alias  cer- 
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talD  members  of  the  hoaae  of  delegateB,  In- 
claalng  himself,  RDd  seeking  Reiss'  assist- 
ance in  adjusting  a  compromise  so  that  he 
and  his  associates  could  get  their  bribe,  can 
be  said  to  fall  within  the  ordinary  scope  of 
tbe  professional  employment  of  attorneys  at 
law.  Everywhere  the  English  and  American 
courts  have  in  true  professional  pride  pro- 
nounced that  It  Is  no  part  of  attorney's  em- 
pk^ment  to  advise  or  hold  professional  com- 
munication as  to  the  manner  of  committing  a 
felony  or  fraud,  nor  to  devise  means  to  avoid 
the  punishment  which  such  conduct  Justly 
merits.  As  said  by  Mr.  Justice  Stephen  with 
the  concurrence  of  all  the  English  Judges  In 
Queen  v-  Oox  et  al.,  14  Q.  B.  L.  R.  153,  "If  his 
criminal  object  Is  avowed,  the  client  does 
not  consult  his  adviser  professionally,  be- 
cause It  cannot  be  the  solicitor's  business  to 
farther  any  criminal  object."  Conceding 
that  the  crime  of  bribery  was  complete,  so 
far  as  the  criminal  agreement  to  pass  the 
ordinance  in  consideration  of  tbe  f75,000 
was  concerned,  It  Is  plain  that  the  proposition 
of  Lehman  to  Belss  was  to  aid  in  obtaining 
tbe  promised  brlt>e,  whicb  was  being  with* 
held  by  Stock,  and  was  no  less  iniquitous 
snd  degrading,  so  far  as  the  attorney  was 
concerned,  than  If  bis  aid  had  been  sought 
in  the  first  instance.  Lebman  knew,  and 
was  bonnd  to  know,  and  ReIss,  tbe  attorney, 
knew,  that  Lehman's  claim  against  Stock  or 
the  Suburban  Company  was  one  which  no  at- 
torney could  enforce  in  any  court.  No  Ju- 
dicial tribunal  would  bave  listened  to  such  a 
proposition  for  an  Instant,  and  the  attor- 
ney advancing  It  would  have  deserved  dis- 
barment. It  was  a  bald  ofTer  to  divide  tbe 
fruits  of  crime  with  the  attorney,  If  the  lat- 
ter could  secure  them.  Lebman  seems  to 
have  fully  appreciated  this,  because  he  only 
asked  Belss  to  bring  about  a  compromise 
with  Stock,  well  knowing,  as  he  must  be 
presumed  to  know,  that  such  a  retainer  was 
not  and  could  not  fall  within  the  scope  of  the 
legitimate  professional  employment  Indeed, 
he  prefaces  his  communication  with  the  sug- 
gestion that,  "now  that  you  have  been  elect- 
ed a  member  of  the  house  of  delegates,  you 
can  be  of  considerable  service  to  me  and 
my  friendB  in  the  house  of  delegates."  It 
was  not  as  attorney  that  be  desired  bis  serv- 
ices, but  as  a  member  of  tbe  bouse  of  dele- 
gates, a  position  which  he  supposed  would 
readily  secure  him  consideration  at  the 
bands  of  Mr.  Stock,  or  those  whose  repre- 
sentative he  was. 

But,  conceding  that  Lehman  Intended  to 
employ  Relss,  because  be  was  attorney  at 
law,  to  secure  the  corrupt  fund  deposited  to 
pay  him  and  his  assodates  for  their  votes  In 
passing  the  bUl,  can  it  be  held  to  be  a  pro- 
fessional communication  to  Relss  in  a  profes- 
sional capacity?  Wherein  does  it  dlfifer  In 
Its  Iniquity  from  a  communication  made 
with  reference  to  a  proposed  infraction  of 
the  law?  We  hare  seen  that  it  is  now  tbe 
settled  law  that  the  latter  Is  not  privileged. 


and  the  former  differs  merely  In  degree.  In 
each  case  the  attorney  Is  consulted  as  to  a 
matter  which  in  no  lawful  sense  Is  a  matter 
of  professional  duty.  He  can  no  more  be 
employed  to  assist  one  criminal  in  requiring 
or  Inducing  his  confederate  In  crime  to  dis- 
gorge the  price  of  his  crime,  than  to  advise 
and  devise  means  for  executing  it  In  the  first 
Instance.  Neither  being  a  matter  In  which 
there  can  be  professional  conSdence,  and 
neither  within  tbe  scope  of  professional  em- 
ployment, neither  Is  privileged.  It  follows 
that  this  objection,  so  far  as  Lehman  was 
concerned,  was  not  tenable,  but  the  state- 
ment should  have  been  excluded  on  Faulk- 
ner's objection,  because.  In  the  absence  of 
proof  of  a  conspiracy  between  this  defend- 
ant and  lebman  and  Murrell  and  others  to 
pass  the  bill  In  consideration  of  the  bribe, 
and  made  In  the  absence  of  this  defendant, 
was  hearsay,  and  Inadmissible. 

8.  We  come  now  to  tbe  exceptions  urged 
against  the  Instructions  of  the  court.  In  its 
first  Instruction,  the  court  directed  the  Jury 
that  if  they  found  from  the  evidence  "that, 
after  being  sworn  by  the  foreman  of  the  grand 
Jury,  and  before  said  grand  Jury,  he,  the  de- 
fendant, did  then  and  there  falselyswear  and 
testify  under  oath  that  he  did  not  know  of  and 
hud  never  heard  of  the  existence  of  tbe  |75,- 
000  deposited  In  tbe  Lincoln  Trust  Company, 
and  If  you  further  find  from  the  evidence  that 
In  truth  and  In  fact  the  defendant  did,  at  the 
time  he  so  testified  under  oath,  well  know, 
aside  from  any  Information  he  may  bave  ac- 
quired through  the  newspapers,  of  the  exist- 
ence of  the  said  |75,000,  and  that  said  sum 
was  deposited  in  a  lock  box  in  the  safe  depos- 
it vault  of  said  Lincoln  Trust  Company,  and 
that  when  he  so  swore  and  testified  under 
oath  be  willfully  and  corruptly  testified  false- 
ly, they  would  find  him  guilty  of  perjury," 
etc.  The  objection  Is,  first,  that  It  submitted 
to  the  Jury  whether  defendant  committed 
perjury  by  swearing  he  bad  never  heard  of 
the  existence  of  said  $76,000,  whereas  the  in- 
dictment does  not  negative  the  truth  of  bis 
evidence  that  he  had  not  heard  of  said  fund, 
but  assigns  as  perjury  only  that  "In  tmth 
and  in  fact  he  well  knew  of  the  existence  of 
said  sum."  It  requires  no  discussion  to  dem- 
onstrate that  there  is  a  radical  dlstlnetiou  be- 
tween knowing  a  fact  and  merely  having 
heard  of  Its  existence.  That  tbe  pleader  rec- 
ogni2ed  this  Is  apparent  in  that  he  only  char- 
ges that  the  defendant  testified  falsely  that 
be  did  not  know  of  the  $75,000,  and  does  not 
allege  perjury  in  bis  testimony  that  he  bad 
not  heard  of  It  Now,  it  Is. at  once  obvious 
that  in  submitting  to  tbe  Jury  whether  defend- 
ant falsely  and  corruptly  testified  he  had  not 
heard  of  said  $75,000,  the  court  submitted  an 
issue  not  tendered  In  the  Indictment.  Under 
the  Constitution  of  this  state,  "in  all  criminal 
proeectitionB  the  accused  shall  hate  the  rlghc 
•  •  •  to  demand  the  nature  and  cause  of 
the  accusation."  Section  22,  art.  2,  Const. 
Everywhere  It  is  held  that  the  assignment  of 
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the  perJutT  Is  an  absol-ntelr  easenUal  pact  o£ 
an  iDdtctment  for  that  crhiuei  wketbei  «t 
commeuj  law  or  niBleroDr'  comtttuttonalr  guar- 
antlea  The  Asalsniitait  of  the  penjnry  iS'  that 
part  ofl  tt  TiiUcb:  eipres^y  a^tegu  the  taialtj 
of  the  teBttsataiy  girea  by  the  accused.  This 
iB  a  nde  of  crhntnal  pieadtag  that  goes  to  the 
very  safastatBce  of  tbingn  Henoe  tbe  gencnl 
aTerment  that  the  def endfuit  Bwoce  falee^  up- 
on the  whole  matter  of  the  oath  is  not  suffix 
dent,  bat  tb*  IndlctnMBt  most  prooaed  b7 
particular  aTerment  ta  BcgetiTe  that  which  la 
falasi  and  tbe  praaecixllon.  la  bcmsd^  In  aaaign* 
lug  tbe  petjurr,  only  to  nacatlve  »u<±  part* 
as  he  can  falaify,  ajdialtting  the  ceeL  OUjsob 
V.  Tbe  State,  44  Ala.  28r  Whartotfs  Anxee. 
Orim.  Law,  {  22S».  Tbe'  necasalty  for  snob 
averment  aiiasB  out:  otf  the  settled  rale  that 
every  fact  and  abrsnnetanse  necessary  to 
constitute  t&e  oflease  must  be-  apetrifleally  set 
forth  In  tbe  pleadlBg;.  and  that  facts  net  avm- 
red  cannot  be-  proved,  or  go  for  nothing  U 
proved.  People  v.  Oat^  13  Wend.  SU;  People 
T.  Miller,  2  Parkrar,  Cr.  H.  1*7;  Com.  v.  StiU, 
83  Ky.  27V;  Gabriel^y  r.  The  State.  13  Tes. 
App.  428.  Applying  tbeie  unlTeraal  prindr- 
plM  of  criminal  pleading,  It  Is  plain  that,  oik- 
less-  we  deny  tbe  defendant  bla  right  to  be  In- 
formed  of  the  natiueand  eanaa  ef  tbe-aeeua*- 
tfon  against  htm.  In  ax-  bMltetment  for  perjniy, 
be  la  ent^ed  to  be  told  la  the  Indictment 
wbereln  and  to  what  exlMKt  the  statements 
alleged  to  bave  taeea  made  by  blm  were  telse, 
that  he-  may  know  what  he  la  to  answen.  be- 
cause the  presumption  Is  that  what  ia  not 
charged  In  tbe  luUctment  does  not  exist,  end 
hence  wben  In  this  case  the  pleader  only  na|^ 
atlves  the  defendant's  evldeiiee  that  tw  dU 
not  knew  of  tbe  9ZS,D0O.  and  novbeve  nega- 
tives his  erldesce  that  he  bad  not  heard  of  it, 
so  far  tm  the  Indtetment  goes,  this  1»  an  ad- 
mission or  conceaslon  tbat  hie  testlniony  tbat 
he  bad  not  heard  of  tbe  $75,000'  was  true, 
and  hence,  wbtn  tbe  court  submitted  the  Is- 
sue whether  It  was-  Calae,  It  taumd  an  Issne 
not  In  the  indictment.  Tbe  court  had  no 
power  in  this  manner  to  supply  by  Its  In* 
Btruetloiis  an  averment  not  in  the  Imdlctnuat, 
and  permit,  aa  It  did,  a  eonrlctlon  on  a  diarge 
noft  laeluded  tb^In.  This  wa*  reversible  er> 
ror.  Staite  v.  Smith,  lift  Mei  447,  24  a  W. 
1000;  State  v.  Heaseltlne^  ISA  M«.,  loc  dt 
475,  32  S.  W.  9Sa.  Under  this  instmetlon  tbe 
def^dant  s^ht  have  been  convicted  on  the 
charge  tbat  be  had  not  heard  of  tbe  V'^MJOQ. 
wborcas  n»  per^atT  teaarignad  en  tiuit  part  of 
his  evidence. 

Another  objectltm  made  to  this  instruction 
Is  that  it  impliedly,  at  leant,  authorized  tbe 
Jury  to  find  tbat  defendant  knew  of  aaid  975,- 
000  if  he  had  heard  of  it  by  rumor  or  other- 
wise than  by  reading  of  It  In  the  newspapers. 
We  think  this  Is  also  a  fofar  cntlclsm  of  tbia 
Instruction  on  this  point.  It  is  true  the  conrt 
required  that  the  dafend&nt  sbould  know,  and 
as  tbe  evidence-  of  the  stenographer  of  the 
grand  Jury  sbtnved  bc9<0Bd  a  drabt  that  de* 
fendant  teatlfled  he  bad  read  of  tt  In  the 


newspapws,  aad  tbe  court  properly  cautioned 
tbe  Jwy  tbat  such  Information  vma  not 
knowledge  uodar  the  Indictment,  we  do  not 
think  that. by  excluding  what  be  bad  read  in 
the  papws  tbe  court  cured  tbe  error  of  sub- 
mMitlBg  to  tbe  Jury  whether  defeudant  bad 
falsely  sworn  he  bad  not  beard  of  tbe  $75.- 
000>  otherwise  than  by  readbig  -of  It  In  tbe 
newspapers. 

In  this  connection  tbe  propriety  of  tbe  re- 
fuaai  of  tbe  fomrth  Instructioa  requested  by 
deCeadant  oniet  be-detamined.  That  lustruc- 
tion  ia  in  these  wtwds:  "No.  4.  Tbe  jurors 
are  Instructed  that  UDless  they  believe  be- 
yoad  a  reasonable  doubt,  from  aU  the  evl' 
denee  In  tbe  case,  that  the  defendant,  on 
Jaaoary  31,  1902,  bad  personal  knowledge, 
or  had  beard  prior  to-  January  81,  1902,  ox 
lewnad  from  John  K.  MurrcU  or  PhlUp  Stoek. 
of  the  existence  of  (75,000-  d^sited  In  the 
Liscola  Trust  Ckti^any  for  the  purpose  of  In- 
fluencinc  bribing,  or  corrupting  any  memb» 
ofi  tbe  house  of  delegatea  for  his  vote  oc  In- 
flneuce  in  the  paeeagie  of  Council  BIU  NOi  44, 
then  dtfendant  Is  not  guilty  of  the  offense 
chiarged,  and  tbat  It  Is  your  duty  to  acquit 
thf  ddtodant;  and  the  court  In  thia  conoec- 
tlon  further  Instructs  you  that  personal 
knowledge  la  not  knowledge  derived  from 
gossip,  rumor,  or  hearsay,  but  Is  knowledge 
which  one  has  from  the  exercise  of  his  own 
senses,  and  that  In  this  case,  unless  defendant 
saw  PblUp  Stock  and  J.  K.  Murrell,  of  either 
of  then,  deposit  $75,000  hi  a  box  in  the  Lin- 
coln Trust  Co.,  he  had  in  law  no  knowledge 
that  $75,000  was  deposited  Id  the  Linc<^ 
Tmet  Company,  unless  said  PhtUp  Stock  w 
J.  K.  Murrell  told  him  that  said  money  was 
so  deposited."  This  embodtes  a  distinct  prop- 
osttlott'  from  that  In  the  first  instruction  for 
the  state.  Xn  tbe  latter  the  }ury  were  requir- 
ed t»  find  knowledge  aside  from  newspaper 
pidUicatlons.  Defendant,  in  tbl»  Instnietlen, 
requests  tbe  co«rt  to  ^>ecIflcaUy  Oeflne  the 
sources  of  knowled^s,  and  in  what  it  conslrts. 
Tfaia  instruction,  eo-  far  aa  It  goea,  Is  cmrrect. 
but,  aa  the  state  waa  pteeeeding  on  tbe  the- 
<nry  of  a  consplraoy,  the  instruction  should 
have  gone  farther,  and  stated  tbe  further  al- 
tematiw  "Or  tbat  defendant  at  and  prior 
to  the  deposit  of  said  $76,000  by  said  Stock 
and  Murrell  was  and  had  been  a  member  of  a 
criminal  conspiracy  or  combfoe  to  o))tain  said 
sam  under  an  agreement  with  said  Stock  In 
eoBsldmtlOD  of  their  votes  to  pass  said  Sub- 
urtaaa  ordinance,  and  that  said  Murrell  was 
also  a  member  thereof;  In  which  case,  if 
tbey  so  find,  the  defendant  would  be  charge- 
atde  with  knowledge  of  the  acts  of  said  Mur- 
rell, and  of  the  knowledge  possessed  by  said 
Murrell  during  the  continuanee  of  and  in 
furtherance  of  said  unlawful  conspiracy." 

8.  Krror  is  aiie«'ted  in  refusing  tbe  fifth 
Instruction  requested  by  defendant,  as  fol- 
Iowa:  "Na  6.  The  conrt  instructs  the  jury 
that  i£  they  believe  from  the  evidence  tbat 
the  grand  Jury  within  and  for  the  body  of  tbe 
city  of  St.  Lonla  that  was  convened  on  Janu- 
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ai7  30,  1902.  bad  Instructed  the  clrcsit  at- 
torner  or  assistant  circuit  attorney  to  pre- 
pare indietments  against  Cbarlee  Kratz  and 
J.  K.  Mun-ell  on  or  prior  to  January  80,  ISOZ, 
that  then  the  testimony  of  the  defeadaat 
could  not  have  been  material  to  tite  investl- 
gation  of  any  eomplatot  against  said  Krate 
and  MurreU,  and  tliat  iaid  delcndaut,  vih^n 
he  testified  heCere  aald  grand  jury,  eotdd  not 
have  testified  to  anyithlog  material  to  the 
charge  agaUiat  said  £ratz  and  MurrcU,  and 
yoa  abould  find  the  dafendaAt  not  giUXty." 
The  fact  that  the  graud  jury  had  Toted  to  in- 
dict Krata  and  MarreU  prior  to  defendant's 
glTlog  bis  tcstimooy  before  that  body,  and 
prtor  to  the  return  of  the  indlctmeat  into 
open  court.  In  so  nauer  affects  the  defend- 
aut's  responsibility  for  the  faMty  of  lile  evi- 
dence given  befoM  said  grand  inry  In  the 
further  luTestteatlon  of  the  case,  «r  ite  ma- 
terlalltr.  It  was  entirely  cemiwteat  £or  the 
giand  Jury  to  continue  their  Investigation  to 
ascertain  all  the  legal,  competent,  and  mate- 
rial evidesce  In  regard  to  said  cliarge  agaiuet 
Krutz  and  Uurrell,  or  either  of  them.  Not- 
withstanding they  had  voted  to  indict  Krats 
and  Murrell,  It  was  within  their  power  to 
have  reconsidered  such  vote,  and  refused  to 
find  a  true  bill.  The  only  limitation  on  their 
power  to  require  witnesses  to  be  brought  be-' 
fore  them  is  oontaiAed  In  section  2498,  Eev. 
St.  1800,  which  iffohiblts  them,  "after  the 
finding  and  returning  of  any  indictment," 
from  reqtdiing  ajiy  ptrson  kxwwn  or  believed 
to  be  a  witness  for  die  iierson  so  indicted  to 
be  BununoDed  b^ore  them  except  upon  the 
written  order  of  the  Judge  of  the  court  Into 
which  sach  Indictment  has  been  returned. 
Until  such  indictment  Is  returned  in>  open 
court,  stgned  by  the  prosecuting  attotsey. 
and  attested  by  tite  forevaa,  it  is  not  an  la* 
dictment. 

10.  By  ftrr  the  JBoat  impoiftant  qoeedoD 
raised  by  defendant's  a|»pcal  Is  found  In  the 
tUrd  insteoetkMi  prayed  by  Um,  in  the  £oI< 
loiwing  words:  "No.  The  Junors  aie  in- 
Btnwted  that  under  the  Oenstltution  of  the 
state  of  Mlasovrl  no  person  can  be  compelled 
to  testify  acslast  himself  io  a  criminal  case, 
and  that  it  you  b^ve  fn»n  the  eridenoe 
that  «a  the  &Ut  day  «f  January,  1902,  the 
grand  Jory  of  the  state  of  Missosri  within 
and  f or  tiM  body  of  the  city  of  St.  Louis 
were  iBTcatigatiBg  a  chacge  against  this  de- 
fendant, and  lie  was-sommoned  to  appear  be- 
fore ttenir  ud  that  upon  aatd  bcailnK  he  'was 
not  notified  that  he  could  not  Iw  eompelled 
to  testily  asRhist  himself,  and  that  said 
grand  ivry  compelled  him  to  so  testify,  that 
tten  Ifae  dslkndant.  In  giving  testimony  at 
sach  time  beian  such  grand  Jury,  could  not 
be  gitfty  of  fetStits,  oBd  it  is  your  d«l7  to 
scqolt  the  defendant."  It  is  obvions  that 
there  ore  at  least  two,  if  not  three,  ^distinct 
legal  j^^woolttoiw  iBTOlved  In  this  Instme- 
tion.  Xbe  Orst  Is  an  old  and  tlme^on(»ea 
maxim  «f  the  comaum  law,  "Nemo  teoetnr 
selpsnm  accusace"  (No  <»e  shall  be  ooo- 


pelled  to  accuse  himself).  As  said  by  Judge 
Bafciay  in  State  ex  rel.  Atty.  Gen.  v.  Sim- 
mons Hardware  Company,  109  Mo.  125,  126, 
18  S.  W.  1125,  15  L.  B.  A.  070:  "To  fully 
grasp  Its  meaning,  we  must  note  its  place  in 
the  bistoiT  of  the  law  as  one  of  the  most 
important  of  the  rules  of  procedure  that  ex- 
press the  fundameotal  difference  between 
the  criminal  practice  prevailing  in  conti- 
nental Europe  and  that  of  countries  wblcb 
trace  their  laws,  as  we  do.  to  the  English 
source.  In  the  fwrmer  the  accused  Is  requir- 
ed to  submit  to  a  rigid  official  examination 
toMchlng  the  charge  against  him.  In  the  lat- 
ter such  an  examination  Is  positively  for- 
bidden. The  reason  of  this  difference  la 
found  in  that  higher  regard  for  the  personal 
rights  of  tJie  IndlvUnal  cltlsen  which  obtains 
In  ceuntfles  following  the  English  common 
law,  and  to  wZUcb  Is  traceable  tbe  growth 
•f  that  independent  spirit  which  has  se- 
enred  to  the  people  of  those  countries  so 
large  a  share  of  liberty,  and  placed  them  In 
the  vaiiguitrd  of  the  world's  progreBs."  In 
Ulssouri  it  forma  one  of  the  sections  of  our 
Bill  of  Rights  and  organic  law.  "No  person 
oau  be  contpelled  to  testify  against  himself 
In  a  erfroinni  cause."  In  every  state  of  the 
Union  a  similar  provision  Is  found  in  its 
Constitution.  It  Is  also  firmly  embodied  In 
tbe  ConstltutJk»n  of  the  United  States.  Tbe 
OQurts  have  jeateualy  enforced  It  in  all  cases 
In  which  it  was  properly  Invoked.  Mr.  Jus- 
tice Bradley,  In  Boyd  v.  United  States,  116 
U.  S.,  loc.  dt.  631.  6  8up.  Ct  524,  20  L.  Ed. 
746,  voiced  the  sentiment  of  all  American 
courts  end  lawyers  when  he  said:  "Any 
octmpulsory  ^scovery  by  extorting  the 
party's  oath  or  compelling  tbe  production  of 
bis  private  books  and  papers  to  convict  blm 
of  crime  or  to  forfeit  his  property  Is  oon< 
tmry  to  tbe  principles  of  ^e  government 
It  Is  abhorrent  to  the  instincts  of  an  EngUshr 
Boan.  It  Is  abhorrent  to  the  instincts  of  an 
American.  It  may  suit  the  purposes  of 
daspotlc  power,  but  it  cannot  abide  the  pure 
atmosphere  of  political  liberty  and  personal 
freedom."  In  our  own  jurisprudence,  from  the 
first  volume  of  our  Bcports  down  to  the  laat, 
the  same  prfndlple  has  beui  fearless^  ao- 
nonnced  and  adhered  to.  It  Is  not  to  be 
abandoned  to  subserve  the  ex^endes  of  any 
particular  prosecution.  Constitutional  safe- 
guards which  have  resisted  the  assaults  of 
nMHiarchloi]  i>ower  for  centuries  In  England, 
and  withstood  momentary  clamor  in  this 
country  throughout  our  national  existence, 
are  not  to  be  frittered  away  at  the  demand 
of  those  who  have  apparently  studied  the 
fnndamental  principles  of  our  free  Institu- 
tions to  little  advantage,  when  they  demand 
that  this  universal  principle  of  tbe  common 
law  and  this  constltutloual  guaranty  of  our 
federal  and  all  the  state  Constitutions  shall 
be  abrogated  because  It  may  prove  en  In- 
convenient barrier  to  tbe  Investigation  of 
some  flagi-ant  crime  or  crimes.  It  was  fram- 
ed b7  James  Madison  as  it  appears  in  tbe 
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federal  ConstlttittoD,  and  do  American  states- 
man or  lawya  has  ever  advocated  its  re- 
peal. 

So  far  as  this  instruction  announceB  tbls 
obvious  and  just  principle  of  law,  It  Is  tm- 
questlonably  correct,  but  its  application  to 
the  facts  of  this  case  Is'  another  matter. 
Having  announced  the  exemption  from  being 
compelled  to  testify  against  himself,  the  In- 
struction proceeds  to  submit  to  the  Jury 
whether  the  grand  jury  was  investigating  a 
charge  against  the  defendant  Learned  coun- 
sel Insist  that  this  la  apparent  from  his  ex- 
amination, and  have  reproduced  the  examina- 
tion of  the  stenographer,  Buck,  and  of  de* 
fendant,  before  the  grand  jury,  from  which 
It  appears  the  defendant  was  summoned  as  a 
witness  before  the  grand  jury  In  the  Investi- 
gation of  the  charge  of  bribery  against  Kratz 
and  Murrell;  that  he  was  closely  questioned 
as  to  his  knowledge  of  the  combine  In  the 
bouse  of  delegates,  Its  purposes;  and  from 
the  nature  of  the  questions  put  to  bim  it  may 
be  Inferred  that  the  grand  Jury  or  circuit  at- 
torney suspected  him  of  being  a  party  to  fbe 
bribe  agreed  upon  between  Stock  and  Mur- 
rell. It  also  appears  that  the  defendant  dis- 
claimed all  knowle^e  of  the  said  bribe,  and 
denied  that  he  was  a  member  of  any  corrupt 
combine.  At  no  time  did  he  decline  to  an-' 
swer  on  the  ground  that  It  would  or  might  In- 
criminate himself.  It  further  appears  he 
was  not  advised  or  notified  that  he  need  not 
answer  any  question  put  to  him  If  he  thought 
it  might  tend  to  criminate  him.  In  support 
of  the  proposition  that  because  the  grand 
jury  suspected  the  defendant  was  a  party  to 
the  corrupt  agreement  between  Stock  and 
Murrell,  and  still  persisted  In  qneatloning  him 
as  to  bis  knowledge  of  It  without  advising 
him  of  bis  privilege,  the  defendant  could  not 
be  convicted  of  perjury,  even  though  he 
knowingly  and  willfully  testified  falsely  on 
that  matter,  counsel  refer  us  to  various  cases, 
which  we  have  examined.  The  first  Is  that 
of  State  V.  Young,  Ufi  Mo.  C20,  24  S.  W. 
1038.  That  was  a  prosecution  for  murder. 
The  defendant,  an  Ignorant  boy,  bad  been 
summoned  before  tbe  coroner,  and  required 
to  testify  as  to  bis  presence  in  the  vicinity  of 
his  father's  bouse  on  the  night  of  the  homi- 
cide. Afterwards,  on  his  trial  on  an  indict- 
ment for  murdering  his  fathra*,  what  he  testi- 
fied to  before  the  coroner  was  admitted 
against  him  as  hla  admissions,  and  this  was 
assigned  as  error.  After  a  full  review  of  all 
the  attainable  cases,  we  ruled  that  his  testi- 
mony thus  obtained  without  notifying  him  of 
his  privilege,  and  after  he  was  suspected,  was 
not  a  voluntary  admission,  and  was  Inadmis- 
sible on  hla  trial  for  murder.  Whether  he 
could  have  been  tried  for  perjury  If  he  had 
falsely  testified  was  not  Involved  in  tbe  rec- 
ord, and,  of  course,  was  not  passed  upon.  It 
was,  however,  ruled  that.  If  tbe  defendant 
had  voluntarily  testified,  and  not  by  compul- 
sion, his  statements  would  have  been  evi- 
dence, even  though  it  had  been  a  prelimlnazy 


trial  of  himself  for  the  murder.  State  ex  rel. 
V.  Simmons  Hardware  Co.,  100  Mo.  118,  18 
6.  W.  1126,  16  li.  R.  A.  676,  arose  on  an  In- 
formation by  the  Attorney  Qeneral  under  the 
act  of  1880  (Laws  1880,  p.  00,  |  1),  for  the 
punishment  of  pools,  trusts,  and  conspira- 
cies, and  upon  the  refusal  of  the  defendant  to 
answer  under  oath  the  letter  of  the  Secretary 
of  State  as  to  whether  it  had  merged  Its  busi- 
ness in  or  with  any  trost,  etc.  The  defend- 
ant challenged  the  constitutionality  of  the  law 
requiring  it  to  answw  under  oath  touching  a 
matter  which  might  form  tbe  subject  of  a 
criminal  prosecution  against  it  or  its  officers, 
and  it  was  unanimously  held  that  under  sec- 
tion 23,  art  2,  of  our  Constitution,  it  could 
not  be  compelled  to  testify  against  Itself.  It 
asserted  its  privilege,  and  refused  to  so  tes- 
tify, and  its  posltlcm  was  sustained.  No  ques- 
tion as  to  whether  its  officers  could  have 
been  prosecuted  tor  perjury,  and  convicted  if 
they  had  falseiy  sworn  in  answer  to  such  in- 
quiry, waa  In  the  case.  Gounselman  v.  Hitch- 
cock. 142  U.  8.  647.  12  Sup.  Ct  195,  85  Ia 
Ed.  1110.  arose  on  a  habeas  corpus,  wherein 
the  petitioner  bad  been  Imprisoned  for  re- 
fusal to  answer  a  question  which  would  have 
subjected  him  to  a  prosecution  for  a  viola- 
tion of  the  Interstate  commerce  act  of  Con- 
gress. He  claimed  his  privilege  and  exemp- 
tion, and  he  was  discharged  by  the  Supreme 
Court  of  the  United  States.  Tbe  question  of 
his  liability  if  he  had  falsely  testified  was  not 
In  the  case.  Boyd  v.  United  States,  116  U. 
S.  616,  6  Sup.  Ct.  024,  20  L.  Ed.  746,  was  an 
Information  under  the  customs  revenue  laws, 
and  the  District  Court  voider  the  fifth  sec- 
tion of  the  act  of  1874  (18  Stat  187,  c.  301  [U. 
S.  Cohip.  St  1901,  p.  2019]),  required  the  de- 
fendant to  produce  an  Invoice,  and  It  was 
ruled  the  act  was  unconstitutional  In  that  It 
required  blm  to  testify  against  himself.  In 
Cullen  V.  Commonwealth,  24  Orat  624,  tbe 
defendant  was  asked  by  the  grand  jury  to 
state  whether  be  knew  of  a  certain  dnei,  and 
be  declined  to  answer,  because  his  answer 
would  tend  to  criminate  him.  On  his  refusal 
the  hustings  court  committed  him  to  jail. 
Tbe  Court  of  Appeals  of  Virginia  discharged 
him  on  habeas  corpus,  because  the  act  of  the 
Legislature  of  Virginia  invaded  his  constitu- 
tional right  to  refuse  to  give  evidence  tend- 
ing to  criminate  himself.  No  question  of  bis 
liability  for  perjury  for  false  testimony  was 
Involved  or  decided.  People  v.  Mondon.  103 
N.  T.  211,  8  N.  E.  406.  57  Am.  Rep.  700,  was 
a  prosecution  for  murder,  and  the  prisoner, 
an  Ignorant  Italian  laborer,  unfamiliar  with 
tbe  English  language,  was  called  as  a  wit- 
ness before  the  coroner's  Jury,  and  examined 
by  tbe  district  attorney  and  coroner.  He 
was  Indicted,  and  his  testimony  on  the  in- 
quest was  offered  against  him,  and  tbe  Court 
of  Appeals  of  New  York  ruled  bis  answers 
were  not  voluntary,  and  were  Inadmlaaible. 
To  the  same  effect  Is  People  r.  McMataon,  15 
N.  Y.  384;  but  in  neither  case  was  the  ques- 
tion now  raised  in  any  manner  decided.  In 
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People  T.  MoDdon,  103  N.  Y.,  loc.  cit.  221,  8  <  manner  of  the  examlnatloD  of  the  prisoner 


N.  B.  496,  67  Am.  Bep.  709,  tbe  court  eays: 
"When  a  coroner'*  Inquest  la  lield  before  It 
has  been  ascertained  that  a  crime, has  been 
committed,  or  before  any  person  has  been 
arrested  charged  with  the  crime,  and  a  wit- 
ness Is  called  and  sworn  before  the  coroner's 
]tn7,  the  teetlmony  of  that  witness,  should 
be  afterwards  be  charged  with  the  crime, 
may  be  used  against  him  on  his  trial;  and 
the  mere  fact  that  at  the  time  of  his  exam- 
ination he  was  aware  that  a  crime  was  sus- 
pected, and  that  be  was  suspected  of  being 
the  criminal,  will  not  prevent  his  being  re- 
garded as  a  mere  witness,  whose  testimony 
may  be  afterwards  given  In  evidence  against 
hinuelf.  If  he  desires  to  protect  himself, 
he  mutt  claim  his  privilege."  State  v.  Clif- 
ford, 86  Iowa,  550,  53  N.  W.  299,  41  Am. 
St.  Rep.  518.  holds  that  the  Involuntary  ad- 
missions of  one  made  under  oath  before  a 
grand  Jury  In  respect  to  an  offense  for  which 
he  Is  then  under  arrest,  and  without  being  in- 
formed of  his  rights  in  the  premises,  or  of 
tbe  effect  of  his  testimony,  are  not  compe- 
tent erldenoe  against  him  upon  a  subsequent 
trial  under  the  Indictment  for  such  ottense. 
Emery's  Case,  107  Mass.  172,  9  Am.  Rep. 
22,  was  one  In  which  the  witness  claimed 
hia  privilege  before  a  Joint  committee  of  the 
Senate  and  House  of  Maraachusetts.  He  was 
Imprisoned  for  refusal  to  answer,  and  was 
discharged  on  habeas  corpus  by  the  Supreme 
Court  of  MaasachusettB.  One  other  case,  not 
in  tbe  printed  brief,  Is  XJ.  8.  v.  Edgerton  (D. 
C.)  80  Fed.  874.  This  is  a  case  in  the  Dis- 
trict Court  of  Montana.  The  decision  was 
made  on  a  motion  to  quash  an  Indictment, 
first,  because  one  Flynn,  an  expert  witness, 
was  permitted  to  remain  In  the  grand  Jury 
room,  and  b^r  the  testimony  of  other  wit- 
nesses, and  examine  them;  second,  that  while 
investigating  the  offense  for  which  the  de- 
fendant was  Indicted,  he  was  called  as  a  wit- 
ness before  the  grand  Jury  to  testify  aa  to  that 
offense,  without  being  informed  or  know- 
ing that  his  own  conduct  was  the  subject 
under  Inquiry.  Tbe  court  quashed  the  in- 
dictment on  both  grounds,  and  for  other 
reasons  also,  it  would  appear.  While  not  the 
opinion  of  a  court  of  last  resra-t,  the  case 
appears  to  have  been  well  decided.  It  la  in 
line,  certainly,  with  the  reasoning  upon  which 
the  other  cases  dted  depend. 

It  Is  Intolerable  that  due  whose  conduct 
Is  being  Investigated  for  the  purpose  of  fix- 
ing on  him  a  criminal  charge  should,  In  view 
of  our  constitutional  mandate,  be  siunmoned 
to  testify  against  himself,  and  furnish  evi- 
dence upon  which  he  may  be  indicted.  It  Is 
a  plain  violation  both  of  the  letter  and  spirit 
of  onr  organic  law.  Such  a  practice  cannot 
he  too  strongly  condemned  and  scrupulously 
avoided  by  those  Intrusted  with  tbe  adminis- 
tration of  the  criminal  law,  but  it  is  obvious 
at  a  glance  that  tbia  case,  like  all  the  others 
cited,  does  not  meet  the  question  before  us. 
1  Gnenleaf,  Br,  f  229,  treats  merely  of  tbe 


and  voluntary  confessions.  Oooley  on  Consti- 
tutional Limitations  Is  dted  to  tbe  effect  that 
the  proceeding  to  establish  guilt  shall  not  be 
Inqniaftorial,  and  that  the  peculiar  excellence 
of  the  common-law  system  of  trial  over  that 
which  has  prevailed  in  other  civilized  coun- 
tries consists  in  the  fact  that  tbe  accused 
is  never  compelled  to  give  evidence  against 
himself.  The  other  textbooks  dted  onlycon- 
flrm  the  foregoing  adjudicated  cases. ^t  will 
be  observed  that  tbe  prlndples  to  be  extract- 
ed from  them  are,  first,  that  the  witness  can- 
not be  compelled  to  criminate  himself;  sec- 
ond, that  It  Is  bis  personal  privilege  to  de- 
cline to  testify,  and  he  may  voluntarily  .waive 
it;  third,  that  If  compelled  to  testify  after  ar- 
rested, or  before  arrest,  before  a  coroner's 
Jury,  after  he  Is  suspected,  his  admlsstons  are 
not  voluntary,  and  cannot  be  used  against 
him  on  a  subsequent  trial  tor  that  offense ;i^ 
and  such  is  tbe  force  of  State  v.  Young,  119 
Mo  617,  24  S.  W.  1038.  But  the  pohit  which 
we  are  to  determine  Is  whether  a  witness, 
not  under  arrest  for  a  crime,  and  summoned 
before  a  grand  Jury  In  the  investigation  of 
the  guilt  of  others,  can  fall  to  claim  his  priv- 
ilege or  waive  it,  and  testify  falsely,  and  be 
absolutely  exempt  from  a  prosecution  for  per- 
jury for  such  false  swearing.  Tbe  proposi- 
tion, reduced  to  its  last  analysis.  Is  that,  as 
no  person  can  be  compelled  to  testify  against 
himself,  he  may  waive  his  privilege,  testify 
falsely,  and  yet  incur  no  liability  for  perjury. 
In  another  form  it  may  be  stated  that,  since 
he  cannot  be  compelled  to  incriminate  him- 
self, and  as  by  testifying  falsely  be  does  In- 
criminate himself  by  committing  perjury, 
therefore  he  cannot  be  prosecuted  for  It 
Two  answers  readily  suggest  themselves  to 
this  proposition  that  tbe  witness  in  such  dr- 
cumstances  is  Justifiable  In  committing  per- 
jury, and  they  are  these:  First  he  may  re- 
fuse to  answer,  and.  If  tbe  court  shall  deny 
his  privilege,  and  commit  falm,  he  can  be 
released  on  habeas  corpus;  or,  second,  if  he 
yield  to  the  order  of  the  court,  and  testify 
truthfully,  and  bis  truthful  evidence  leads 
to  his  Indictment.  It  cannot  be  used  against 
him  on  tbe  trial,  and.  If  it  is  Improperly  ad- 
mitted, the  appellate  court  will  reverse  tbe 
trial  court.  So  that  two  lawful  avenues  ate 
open  to  him  by  which  he  may  avoid  tbe  road 
to  perjury  and  a  prosecution  therefor.  Tbe 
point  has  recdved  careful  consideration  in 
our  sister  states.  Thus,  in  Mackin  v.  Tbe 
People,  116  in.  812,  3  N.  H.  222,  tbe  Supreme 
Court  used  this  language:  "Assuming  tbe 
answers  to  the  questions  propounded  to  de- 
fendant would  have  disclcwed  criminal  con- 
duct on  his  part,  it  was  his  privilege  to  de- 
cline to  answer,  and  his  refusal  could  not 
have  been  made  the  basis  of  any  prosecution 
against  blm.  Of  course,  no  one  can  be  com- 
pelled to  give  evidence  against  himself,  snd 
3  Ltbe  law  secures  to  every  one,  when  testifying 
\M  In  any  legal  proceeding,  whether  befwe  tbe 
grand  Jury  or  In  the  trial  court  the  privilege 
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to  answer  or  decline  to  anewer,  If,  In  Me 
opinion,  the  answers  to  the  queatloDB  would 
tend  to  disclose  matters  that  might  criminate 
him.  The  privilege  aecored  la,  however,  a 
personal  one,  and.  tf  he  shall  walre  it,  and 
elect  to  testify,  be  must  do  bo  with  as  much 
tmth  and  candor  as  if  testifying  Gonceroing 
othei  matters  as  to  which  he  is  boond  to 
answer;  and.  If  bie  testimony  is  wltifnlly 
false,  perjury  may  be  eAstgned  upon  xt 
State  V.  Maxwell,  S8  La.  Ann.  asi.  It  has 
been  held  on  vavions  occaatons  tb&t,  wheve  .a 
party  is 'erroneously  swom  in  his  own  behalf, 
perjury  might  be  assigned  upsn  bis  testi- 
mony if  false.  C^mtierjaln  v.  People,  .23  N. 
T.  85,.  80  Am.  Dec.  2B6."  Van  Steenbergh  t. 
Kortz,  10  Jobna.  167;  Pratt  v.  Price,  11 
Wend.  128.  Again,  in  State  r.  Tavley,  153 
lud.  346,  6C  N.  E.  SO,  the  defendant  was  in- 
dicted for  perjwry.  In  the  course  of  the  opin- 
ion the  court  says:  *'It  may  be  that  appellne 
conid  not  bave  been  required  to  answer  any 
questions  In  regard  to  statements  made  by 
him.  If  any,  concerning  Ids  bribing  or  oCPer- 
Ing  to  bribe  the  engineer,  or  to  testify  to 
anything  connected  therewith.  If  be  bad  de- 
clined to  answer  on  the  ground  that  his  an- 
swer would  tend  to  criminate  blm;  but  when 
he  testifled,  if  his  testimony,  or  any  part 
thereof,  was  false,  he  is  subject  to  prosecu- 
tion for  perjury,  the  same  as  any  other  wit- 
Dess."  Glllett's  Crim.  Law,  §  ^1;  Anon., 
8  Salkeld,  24S;  Croke,  Eliz.  486.  In  State  t. 
Marwell,  28  La.  Ann.  361,  the  error  alleged 
was  "that  the  assignment  of  pei*jury  Is  upon 
a  question  which  the  state  had  no  legal  right 
to  ask,  and  which  the  witness  could  have 
refused  to  answer";  to  which  the  court  re- 
sponded: "If  the  answer  would  criminate 
the  witness,  be  might  refuse  to  answer,  and 
the  court  would  not  oompel  a  response.  Here 
the  witness  made  no  ob^tion."  The  Judg- 
ment was  affirmed.  Oreenleaf,  in  his  work 
on  SrldoLoe,  vol.  3,  S  191t  says:  "The  com- 
petency of  the  witness  to  testify,  or  the  fact 
that  be  was  not  bound  to  answer  the  ques- 
tion propounded  to  him,  or  the  erroneons- 
a«8S  of  tbe  Judgment  foimded  ufon  his  testi- 
mony, are  of  no  importance.  It  is  sufficient 
tf  it  be  ■  sliowu  that  be  was  admitted  as  a 
witness,  and  did  testify."  Zn  State  v.  Terry, 
80  Mo.  80S,  tlie  prosecutlMi  was  for  perjury 
committed  liefore  ttie  grand  Jury  tn  falsely 
swearing  tiie  defendant  did  not  know  of  aoy 
person  who  had  bet  upon  any  game  of  cards 
in  the  last  12  mouths  in  Cole  comity.  On 
thf  part  of  defendant  it  was  urged  "that  the 
■defendant  could  net  be  compelled  to  answer; 
that,  if  erroneously  compelled  to  testify,  per- 
jury could  not  be  assigned  upon  bis  answer; 
and  that,  having  answered  roluutarily,  there 
can  be  no  better  foundation  for  an  aselgu- 
nient  of  perjury  than  If  forced."  But  Judge 
Scott  rejected  the  pvoposltlon,  and  affirmed 
the  judgment.  C3om,  v.  Turner,  96  Ky.  328, 
:83  S.  W.  88. 

The  one  case  cited  by  connae]  wliicb  they 
assume  goes  to  tSie  extent  of  holding  that; 


if  a  witness  Is  required  by  a  grand  jury  or 
court  to  testify  to  facts  tending  to  colmtaate 
him,  perjury  cannot  be  assigned  on  anch 
evidence.  Is  Pipes  v.  The  State,  26  Tex. 
App.  318,'  »  S.  W.  614.  It  is  true  there  is 
a  dictum  to  that  effect  In  that  case,  but 
Judge  Hart  says  no  aaoh  state  of  facts  ap- 
peared in  that  case,  and  benee  it  is  lacking 
In  weight  as  authority.  Profomid  as  Is  our 
respect  for  the  learned  Judge  wtio  wrote 
that  oirinlon,  this  ohiter  is  not  eonvlnclng. 
In  our  opinion,  because  a  eoiirt  reQulns  a 
witness,  even  erroneously,  to  itostlCy  to  a  mat- 
ter whicb  be  is  Jnatlfled  In  refusing  to  an- 
swer, Is  no  erouod  for  charging  the  amrt 
with  having  oompelled  liim  to  testify  to  that 
wblcb  is  false.  It  majf  be  and  te  wrong  to 
require  him  to  testify  to  the  truth  if  it  would 
iDcrimtnate  him,  but  It  cannot  be  said  tliat, 
merely  because  It  wrongfully  requires  him 
to  Answer,  it  Qoai^ls  blm  to  testify  faise- 
ty.  If  he  answers  truthfully,  be  cannot  be 
punished  for  perjury;  .aad,  ss  already  said, 
he  has  two  modes  of  redress  tf  called  upon 
to  testify  to  that  which  is  privileged.  He 
may  decline,  end  claim  hie  privilege,  and 
hare  his  redress  by  habeas  corpus.  If  im- 
prisoned; or,  if  be  yields,  and  saves  bts  ex- 
ceptions, be  can  appeal,  aad  have  tbe  Judg- 
ment reversed,  as  is  often  done.  In  ttds  case 
he  made  no  claim  of  privilege,  and  it  is  every- 
where ruled  this  Is  a  personal  privilege  whlcb 
be  may  waive,  and  must  he  held  to  have 
waived  when  he  voluntarily  answers  without 
objecting  that  it  would  crimlmte  him.  State 
V.  Doi^las,  1  Mo.  SSn,  ajid  cases  cited.  Our 
conclusion  is  that  the  instraotion  goes  .too  tar, 
and  was  properly  cefusod. 

11.  We  see  no  occaalon  for  foHswlng  csKut- 
gel  in  their  learned  discuesian  of  what  eoo- 
Btltutes  the  corpus  delicti  in  perjury.  Tbe 
court,  in  its  first  Instruction,  properly  defined 
the  elements  of  the  offense,  save  -in  submit- 
ting to  the  Jury  whether  defendant  falsely 
testified  th^  be  had  not  heard  of  tfaefJCOOO. 
He  Bcxt  properly  Inatmeted  the  Jnry  m  ta 
the  amount  of  proof  necessary  to  camdet 

12.  There  was  no  error  in  refasisg  defend- 
ant's slrth  Instractton,  wldidi  eequtoed  tlie 
jury  to  find  defradant  nut  goIHy,  tmlees  th^ 
fcomd  beyond  a  raaoonabte  doubt  that  Stock 
was  employed  to  secure  tbe  passage  of  the 
Suburban  bill  "by  direction  and  AOlborlty  of 
the  board  of  directors  of  said  edbnrtoan  Bail- 
road  Gon^iany  to  secure  the  paasase  of  said 
ordinanee."  TUs  Is  peedlented  that  no  >^oer 
of  the  oompany  wias  aoiteriaed  to  empleir 
any  one  to  do  any  illegal  act  Cor  said  eom- 
IMUiy  without  direct  authority  of  the  band  of 
directors.  We  answer  tliat  the  bo&rd  bad  no 
such  authority  itself.  Xt  was  not  a  case 
against  the  corporation.  The  evidence  was 
carefully  guarded  by  tbe  court  In  Its  sixth 
Instruction,  and  it  was  overwhelming,  «>  far 
as  tiie  criminal  con^ct  of  Stock  and  Manrall 
was  concerned,  to  efitabUsh  tint  Block  was 
tbe  representetive  of  the  company,  tluwugh 
its  president,  Turner;  and,  so  fax  as  the 
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bribery  was  oooceFned.  It  needeA  ne  formal 
actioa  ot  the  board.  Tbe  board  wa»  not  ia- 
dlcted  or  on  triaL  Tbe  «Tideace  ful]^  Btw- 
tained  tbe  cbarge  that  Stock  was  tbe  crim- 
inal Bgeort,  workiBff  Id  tke  Interest  of  tbe 
compauj  uader  tbe  direct  orders  and  tbe  tail 
cogninnee  of  tb«  executlTe  bead  of  tbe  com- 
pany. There  was  no  subetantial  Tarlaace  in 
the  pnot  from  tb«  allegation  of  tbe  Indict- 
luent 

Tbe  same  may  be  taJd  of  dctMidaut's  aev- 
entb  ioiCructioaa.  Tbe  court  fully  lostmetedi 
the  Jury  tbat  tbeeTldence  of  tbe  acreementa 
between  Stock  and  MurreU  and  Tumia  was 
adniitted  aeiely  to  estoblisb  wlietber  aocb  a 
deposit  was  nude,  and  Its  purposes,  and  that 
by  itself  "tt  dees  not  tend  to  proT«,  and 
should  not  be  considered  by  yon  u-  teadloc  to 
prove,  that  the  detfeadant  ba4  any  knowledge 
of  sncb  deposit." 

Again,  it  Is  insisted  tbe  court-  erred  In  re- 
fusing detendanfa  instruction  whicb  is  as  fol- 
lows: "The  coart  Instructs  the  jury  that  the 
true  test  of  whether  tbe  alleged  teatlmony 
giTen  by  the  defendant  before  the  grand  Jury 
was  material  is  tUs:  Was  It  of  such  a  char- 
acter that,  it  true,  it  wonM  have  properly 
inBu«iced  tbe  action  of  said  gnmd  Jury  in 
any  material  mattw  affeeting  tbe  alleged  In- 
vestigation by  tbeiD  as  to  wbether  one  John 
K.  Murrell  bad  been  guilty  of  bribery?  And, 
if  tbe  Jury  find  from  tbe  evidence  that  Hie 
alleged  testimony  could  not  properly  have  In- 
Buenced  the  action  of  said  grand  Jury  with 
rcf««nce  to  said  action,  tbm  It  is  wholly  Im- 
material whetber  It  was  true  or  false,  and  the 
Jury  should  find  tbe  defendant  not  guilty." 
Tbe  court  bad  already  Inducted  tbe  Jury 
that  if  defendant  know  of  said  deposit, 
and  the  corrupt  purposes  for  which  it  was 
made,  and  falsely  testified  before  tbe  grand 
Jury  that  he  did  not  know  of  it,  be  was 
guilty.  To  bare  given  defendant's  Instruc- 
tion would  have  submitted  to  them  w^ietbcr 
in  law  the  qncstion  was  materiel,  and  coq- 
tradicted  Its  own  inetmotlon.  The  matedaU 
ity  of  the  evidence  was  a  question  of  law, 
which  tbe  court  could  not  have  properly  sub- 
mitted to  tbe  Jury,  There  was  dearly  no  er- 
ror In  reusing  it 

Tbe  tenth  Ins  traction  asked  by  defendant 
was  correct,  but  was  fully  covered  by  the 
inurt'a  lostmotfoa  as  to  the  quantum  of  evi- 
tlence  required  to  convict  of  perjury,  and  to 
that  extent  there  was  no  enw  in  refUBiag  U; 
hut  the  court" 8  eighth  instnictlon  contains 
the  same  vice  slceady  noted  In  its  first  in- 
Htmction,  to.  wit  that.it  sulaoUted  to  tlie  Jury 
a  question  of  fact  whether  defendant  bad 
falsely  sworn  that  "be  had  never  heard  of 
the  existence  of  tbe  ¥76.000  alleged  to  have 
been  deposited,"  or  "bad  ever  heard  of  the 
existence  of  tbe  aforesaid  $75,000."  Other- 
vrlse  that  instruction  was  well  enough,  but 
for  tbe  amx  pointed  out,  was  reversible  er- 
ror, because  no  such  assignment  of  perjury 
was  averred  in  the  indictment 

We  liave  now  gone  tbrongh  all  ttw  alleged 


^rors.  It  remains  only  to  note  tbe  evldeact 
tending  to  eetabUah  the  agreement  betwe»» 
Stock  and  Krats  as  to  the  bribery  of  certain 
members  of  the  couuclL  Tbat  evidence  was 
wboUy  Irrelevant  to  the  Issue  in  this  case, 
and  its  effect  contd  only  have  bees  to  prejo- 
dlce  the  minds  of  tbe  Jnry.  and  impress  them 
with  tbe  appalling  extent  to  which  corruption 
had  crept  Into  the  municipal  govemmeot  of 
tbe  city.   It  should  have  been  excluded. 

We  have  unavoidably  been  compelled  to 
make  this  opinion  of  great  length,  but  the  lm<- 
portance  of  the  questions  raised  and  so  ably 
discussed  by  coinsel  must  be  our  excuse  for 
80  doing.  This  record  oontalna  so  much  un- 
contradicted evidence  of  venality  that  it  is 
Uttle  wonder  that  deeeut  people  of  all  classes 
are  appalled  at  Its  extent.  The  sole  consid- 
eratioa  ot  this  court  necessarily  has  been  to 
deteimlne  whether  the  defendant  was  con- 
victed in  compliance  with  tbe  laws  of  tbe 
state.  The  crime  charged  Is  one  of  tbe  most 
heinous  known  to  our  criminal  juri^-udence. 
If  guilty,  the  deCendant  should  be  pujiiabed; 
but  it  Is  the  high  and  solemn  duty  of  this 
court,  from  which  we  shall  not  shrink,  to  re- 
quire and  exaet  that  however  guilty  he  may 
be,  be  aball  be  punished  only  after  having 
been  accorded  every  right  and  guaranty 
which  tbe  organic  and  statute  law  of  tbe 
state  secures  to  him,  and  not  only  bim,  but 
to  every  other  person  charged  with  crime,  be- 
fore he  can  be  deprived  of  his  liberty. 

We  have  k^  in  mind  that  we  are  an  ap- 
pellate court  With  questions  of  fact,  as 
such,  we  have  nothing  to  do,  save  only  to  see 
that  there  was  sufficient  legal  evidence  there- 
of to  be  submitted  to  the  Jury.  Tbe  ques- 
tions of  law  have  received  our  most  careful 
consideration,  and,  for  the  errors  pointed  out 
the  Judgment  must  be  and  Is  reversed,  and 
tbe  cause  remanded  to  be  tried  in  accordance 
with  tbe  viewa  we  have  expressed. 

FOX  and  BUROBSS,  JJ.,  concur. 


STATE  V.  LEHMAN.» 

(SupceiM  Court  of  Missouri,  Division  No.  S. 

May  IS,  1903.) 

PERJUEY— MATEBIAUTY  OF  TESTIMONY— IN- 
VEariOATION  OF  GRAND  JURY— MATTBR  IN- 
CRIMINATING wiTNnsft-^NSTRvcTioNS— Bnr- 

IDENCE— OBJECTION  MADE  TOO  ULTB-SPfl- 
GIAL  JURY— MBTHOD  OF  DRAWIKO. 

1.  Under  'Ae  statutes  on  tlie  subject,  the  de- 
fendant in  a  criminal  case  has  no  right  to.  have 
a  special  jury  dzawn  by  cbaoice. 

2.  Ad  objection  to  testimony  as  relating  to 
a  privileged  communication  comes  too  late  when 
made  by  motion  to  strike  out  after  examinadon 
and  cross-examination  without  objection. 

8.  The  fact  that  at  the  time  certain  testimony 
was  given  before  a  grand  Jury  that  body  had 
already  voted  to  indict  in  the  case  under  con- 
eideration,  though  they  had  not  actually  done 
6o,  but  were  still  considering  tha  case,  does 
not  render  such  testimony  immaterial,  so  as  to 
be  incapable  of  supporting  a  charge  of  jierjnry. 


*R«hearliig  denied  Juu  i,  190S. 
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4.  The  fact  that  a  wltuew  before  a  grand 
jury  is  compelled  to  testify  concerDlng  matters 
incrimiDatinfir  himself  does  oot  excose  him  for 
testifying  falsely  aa  to  such,  matters. 

5.  Where  an  indictment  for  perjury  alleged 
that  defendant  falsely  testified  uiat  he  did  not 
know  of  a  certain  denosit,  when  'in  truth  and 
fact  he  knew  of  such  deposit."  an  instrnctlon 
authorlilnff  conviction  U  defendant  had  era 
heard  of  tne  deposit  was  erroneous. 

Appeal  from  St.  Louis  Olrcnit  Ckiurt; 
O'Nell  Ryan.  Judge. 

JtiUtu  Lehman  was  convicted  ot  peijnry, 
and  appeals.  Reversed. 

Tbos.  B.  Harvey,  Chester  H.  Krnm,  Jno. 
A.  Gemez,  and  Tbos.  J.  Rowe,  for  appellant 
Edward  O.  Crow,  Atty.  Gen.,  C  D.  Comm, 
and  Jos.  W.  Folk,  for  the  State. 

OANTT,  J.  At  the  December  term,  1901, 
of  the  druuit  court  of  the  city  of  St  Louis, 
lu  Division  No.  8  thereof,  the  grand  jury  of 
said  city  preferred  an  indictment  against 
the  defendant,  Lehman,  for  perjury.  As  the 
said  indictment  la  word  for  word  in  the  same 
form  as  the  indictment  against  Harry  A. 
Faulkner,  in  which  an  opinion  has  been  hand- 
ed down  on  this  day,  save  and  except  the 
name  of  the  defendant  is  substituted  for  that 
of  said  Faulkner,  it  is  deemed  unnecessary 
to  set  It  out  In  full.  The  defendant  moved 
to  qoash  the  same  on  the  same  grounds,  prac- 
tically, that  were  urged  In  the  argument  of 
these  causes  in  this  court  and  the  motion 
was  overruled,  and  defendant  excepted. 

A  special  venire  was  ordered  on  the  appli- 
cation of  the  state,  and  on  its  return  the  de- 
fendant moved  to  quash  it,  because  not  sum- 
moned and  selected  according  to  law,  and 
because  contrary  to  the  general  spirit  of  out 
laws,  and  in  violation  of  section  22,  art.  2, 
of  the  Constitution  of  Missouri,  guarantying 
an  Impartial  Jury,  etc.  On  the  bearing  of 
this  motion  It  was  admitted  the  jury  com- 
missioner selected  the  jurors  from  the  general 
petit  jury  list,  and  bad  no  separate  list  of 
jurors  of  more  tban  ordinary  intelligence, 
and  they  were  not  selected  by  lot  or  chance, 
but  the  commissioner  exercised  his  judgment 
in  making  the  selection  from  the  general  list 
of  Jurors  subject  to  Jury  duty  In  said  city. 
The  court  overruled  this  motion,  and  defend- 
ant excepted.  On  the  trial  of  this  defend- 
ant substantially  the  same  erldence  was  In- 
troduced by  the  state  as  to  the  organization 
of  the  municipal  assembly  of  Bt  Louis,  that 
John  K.  Murrell  and  defendant  were  mem- 
bers of  tbe  house  of  delates  In  1900  and 
1901,  and  the  pendency  In  the  assembly  of  an 
ordinance  known  as  "Council  BUI  No.  44," 
giving  and  grantlDg  certain  privileges  and 
franchises  to  the  St  Louis  &  Suburban  Rail- 
way Company.  The  evidence  as  to  the  prop- 
osition of  Murrell  to  Stock,  who  represented 
the  Suburban  In  the  matter  of  getting  the 
franchise,  and  the  corrupt  agreement  by 
which  Murrell  agreed  that,  If  Stock  would 
deposit  f75,000  In  tbe  Lincoln  Trust  Gom- 
Dany,  to  be  paid  Murrell  and  other  members 


of  tbe  house  of  delegates,  for  whom  he  claim- 
ed to  be  acting,  when  tbe  ordinance  was  pass- 
ed and  signed  by  the  mayor,  was  shown  by 
tbe  same  evidence  as  that  detailed  In  tbe 
opinion  in  State  v.  Faulkner,  75  S.  W.  116. 
Tbe  evidence  as  to  the  deposit  by  Stock  and 
Murrell  of  tbe  $76,000  In  the  said  trust  com- 
pany was  tbe  same  also.  After  tbe  ordinance 
passed  tbe  council  and  was  sent  to  the  house 
of  delegates,  an  Injunction  was  Issued  by  tbe 
circuit  court  of  the  city  of  St.  Lotds  enjoin- 
ing the  house  of  delegates  from  taking  any 
action  thereon.  While  this  injunction  was 
still  pending,  the  house  of  delej^tes  expired 
by  limitation  ot  law,  a  new  house  being  elect- 
ed. The  evidence  tended  to  show,  however, 
that  Murrell  and  defendant  and  other  mem- 
bers of  the  old  house,  whose  names  were  not 
designated  save  as  "the  boys,"  insisted  that 
they  were  entitled  to  the  (76,000,  which  claim 
Stock  repudiated.  It  was  In  evidence  that 
Murrell  then,  atxnit  the  18th  of  January,  1902. 
proposed  to  accept  one-half  of  the  sum,  and 
Stock  declined  to  do  more  than  pay  any  ex- 
penses Murrell  had  incurred  In  the  matter, 
whereupon  Murrell  said  to  him,  "the  grand 
Jury' will  take  hold  of  it"  In  April  or  May. 
1902,  the  defendaut,  Lehman,  a  member  of 
the  house  of  delegates,  had  a  conversation 
with  Paul  Relss,  according  to  the  evidence  of 
Reiss,  who  was  also  a  member  of  the  boose 
of  delegates.  Relss  was  a  lawyer,  with  an 
office  in  the  Wainwrigbt  building,  In  St  Lou- 
is, and  prior  to  this  conversation  liad  been 
retained  by  defendant  in  some  insurance  liti- 
gation and  some  other  minor  matters.  After 
settling  Relss'  fee  for  the  insurance  suits, 
according  to  Reiss,  the  defendant  Lehman, 
said  to  blm:  "By  the  way,  I  want  to  consult 
you  concerning  a  matter  which  Interests  the 
boys  of  the  old  house.  It  Is  a  matter  a  law- 
yer ought  to  take  hold  of,  and,  now  you  are 
a  member  of  the  house,  you  are  best  quali- 
fied to  take  this  matter  up."  Thereupon  he 
asked  Belss  If  he  knew  one  Philip  Stock. 
Relss  told  him  he  did  not  Lehman  said: 
"You  must  know  him.  He  is  a  prominent 
brewer,  with  offices  In  the  Lincoln  Trust 
building."  Reiss  told  him  he  did  not  know 
Philip  Stock,  a  brewer;  that  he  was  positive 
that  no  brewer  had  an  office  there;  but  that 
he  did  know  Philip  Stock,  and  defendant  said. 
"That  must  be  the  man."  He  then  proceeded 
to  tell  Reiss  that  said  Stock  had  a  key  to  a 
l>ox  in  the  Lincoln  Trust  Company,  which 
be  said  contained  $75,000,  and  this  was  to  go 
to  "the  boys"  when  the  Suburban  bill  had 
become  a  law,  and  ask^  Reiss  whe^er  or 
not  he  would  see  Stock,  and  bring  about  a 
settlement  concerning  tbe  sum.  Bdss  told 
him  he  would  not  act  In  the  matter,  and,  fur- 
ther, he  thought  be  must  be  mistaken  In  tbe 
party,  Stock;  that  he  knew  blm,  and  did  not 
believe  he  would  be  connected  with  any  mat- 
ter of  this  kind.  He  further  stated  that  tbe 
bill  bad  not  become  a  law  because  ot  the  In- 
junction, but  that  "the  boys"  wwe  always 
ready  to  carry  out  their  part  of  the  contract, 
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or  words  to  that  rffect.  No  objection  wu 
made  to  thlB  evidence  in  cblef  on  the  groond 
that  It  was  a  privileged  communlcatlCHi,  or 
(or  any  other  reason,  nor  at  the  cross-exam- 
ination of  the  witness,  trntll  after  a  further 
examination  by  the  court  and  counsel  tor 
defendant,  and  then  Judge  Harvey  moved 
the  court  to  strike  out  the  testimony  of  Relss, 
because  It  bad  been  developed  on  cross-ez- 
amlnatlon  of  the  witness  that  the  facte  were 
learned  under  circumstances  that  made  the 
<-))mmunlcation  privileged.  The  court  over- 
ruled this  motion,  and  defendant  excepted. 
Various  witnesses  testiSed  In  behalf  of  de- 
fendant that  his  general  repntaticm  for  truth 
and  veracity,  honesty  and  integrl^,  was  good. 
F.  C.  Gadsdorf  tmtifled  he  was  present  when 
the  defendant  gave  Relss  a  check  for  $400 
In  payment  of  his  services  as  his  attorney; 
that  Lehman  and  Belss  were  together  prob- 
ably 10  or  15  minutes;  that  be  beard  their 
entire  conversation,  and  nothing  whatever 
was  said  about  the  575,000  being  In  the  lAn- 
coin  Trust  Company,  or  anywhere  else,  or 
In  regard  to  Philip  Stock's  connection  with 
that  money.  Defendant  testified  In  bis  own 
behalf,  and  denied  all  knowledge  of  the  de- 
posit of  the  975,000,  and  denied  In  toto  the 
conTersatlon  to  which  Relss  testified.  Other 
qtedflc  evidence  may  be  noted  in  the  opinion. 

1.  The  indictment  Is  not  open  to  the  objec- 
tions urged  against  It  of  immateriality  of  the 
testimony  upon  which  the  perjury  was  as- 
signed and  of  repugnancy.  We  have  folly 
discussed  twtb  of  these  propositions  in  State 
V.  Fanllmer,  which  was  ai^ed  in  connection 
with  this  case,  and  adhere  to  tbo  condusJons 
tlierein  reached. 

2.  The  defendanrs  motion  to  quash  the 
special  venire  was  properly  overruled.  Spe- 
cial juries  were  allowed  by  the  common  law. 
aud  our  C<Hiatltatton  nowhere  denies  that 
light  Under  the  general  statute  of  this  state 
the  right  to  have  a  special  Jury  drawn  by 
chance  la  nowhere  guarantied.  Given  the 
right  to  a  special  Jury,  It  was  entirely  com- 
petent for  the  Legislature  to  provide  the 
method,  so  long  as  the  Constitution  was  not 
otherwise  violated.  This  whole  question  was 
BO  fully  discussed  In  State  ex  rel.  V.  Wlthrow, 
133  Mo.  600,  84  S.  W.  246.  86  S.  W.  43, 
we  do  not  feel  called  upon  to  again  enter 
upon  a  defense  of  the  statute.  That  case 
was  reaffirmed  In  State  v.  Harney,  168  Mo. 
167.  67  S.  W.  620.  The  very  object  of  the 
statute  Is  to  allow  the  officer  who  makes  the 
selection  to  exercise  his  best  Judgment,  In- 
stead of  drawing  at  raudc»u  from  the  whole 
list  of  Jurors.  As  said  In  State  v.  Faulkner, 
there  Is  no  conflict  between  the  special  set 
applicable  to  St  Louis  and  the  general  statute 
of  the  state.  ■  The  Revised  Statutes  of  the 
United  States  recognize  the  right  to  special 
Juries,  and  provide  they  shall  be  selected  as 
provided  by  the  laws  of  the  state  In  which 
the  jury  Is  required.  Rev.  St.  U.  B.  t  806  [U. 
S.  Comp.  St  1901,  p.  6261. 

3.  As  to  tht  evidence  of  Relss,  we  have 


LEHMAN.  Ul 

already  fully  expressed  our  views  In  State 
V.  Fanlkner  that  It  was  not  a  privileged  com- 
munication. It  was  not  a  communication  as 
to  a  matter  or  employment  within  the  legiti- 
mate scope  or  provUice  of  professional  em- 
ployment. See  authorities  dted  to  State  v. 
Fanlkner.  But  there  is  this  additional  rea- 
son why  the  admission  of  this  testimony  is 
not  reversible  error  to  this  case:  No  objec- 
tion whatever  was  made  to  It  when  It  was 
offered  In  chief,  aor  until  aftw  the  defend- 
ant bad  fully  cross-examined  the  witness. 
The  motion  to  exclude  came  too  lat&  We 
cannot  agree  with  the  learned  counsel  Cor  de- 
fendant that  the  fact  that  R^ss  bad  been 
Lehman's  attorney,  and  the  circumstances 
under  which  the  communication  was  made, 
was  disclosed  for  the  first  time  on  the  cross- 
examination.  His  relationship  was  as  npiiar- 
eat  when  he  was  testify  tog  In  chief  as  it 
was  on  the  cross-examination.  Having  per- 
mitted hbn  to  testify  without  objection,  and 
havtog  cross-examined  him  thoroughly,  the 
defendant  was  too  late  with  bis  motion  to 
exclude.  Hickman  v.  Green,  123  Mo.  173,  22 
S.  W.  455,  27  S.  W.  440,  29  L.  R.  A.  30;  State 
V.  Hope,  100  Mo.  347,  18  S.  W.  490,  8  L.  R. 
A.  606;  Maxwell  v.  R.  R.,  85  Mo.  95;  Hume 
T.  Hopkins,  140  Mo.,  loc.  clt.  76.  41  S.  W. 
784;  State  v.  Marcks,  140  Ma  668,  668,  41 
S.  W.  973,  43  S.  W.  1095,  and  cases  dted. 
Of  course,  when  neither  the  form  of  Oie  ques- 
tion nor  the  preliminary  answers  of  the  wit- 
ness disclose  the  Incompetency  of  the  wit- 
ness or  hlB  evidence,  and  the  opposite  party, 
as  soon  as  It  appears  to  him,  promptly  moves 
to  exclude  It  he  Is  not  in  default.  State  v.' 
I  Foley,  144  Mo.  618,  619,  46  S.  W.  733.  But 
he  Is  not  permitted  to  speculate  upon  the  evi- 
dence, and,  after  flndtog  It  adverse,  then  mov- 
ed to  exclude.  This  la  the  settled  doctrine 
to  this  state. 

4.  The  proposition  advanced  to  State  v. 
Faulkner  that,  because  the  grand  jurors  tea- 
tlfled  that  at  the  time  defendant  was  sworn 
and  testified  before  them  they  had  already 
voted  to  Indict  Murrell,  Is  also  pressed  In 
this  case  on  the  ground  that  any  evidence  be 
might  then  have  given  on  the  subject  of  the 
deposit  of  $75,000  was  wholly  Immaterial,  be- 
cause that  fact  had  already  been  establish- 
ed. But  for  the  reasons  given  In  Faulkner's 
Case  we  hold  that  the  mere  fact  that  they 
had  voted  to  Indict  Murrell  In  no  manner 
divested  their  authority  to  continue  the  to- 
vestlgatlon  of  Murrell's  offense  up  to  the  time, 
at  least  of  the  returning  the  Indictment  Into 
court;  and  It  appears  beyond  all  cavil  that 
when  defendant  was  betog  examtoed  they 
were  still  Investigattog  tbe  charge  against 
Murrell,  and  the  indictment  bad  not  been 
signed  by  tbe  foreman  and  returned  toto 
court.  Until  that  time,  there  was  no  Indict- 
ment in  law  against  Murrell.  It  was  their 
duty  to  inquire  and  ascertain  all  the  compe- 
tent witnesses  to  establish  the  truth  of  their 
Indictment,  and  they  were  not  bound  to  con- 
tent themselves  with  Stock's  evidence.  While 
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Stock  'baA  testified  before  tbem,  It  was  still 
open  to  him  to  refose  to  testify  as  to  bds 
own  part  t4v«  btftnry  trnnsactfon  when 
the  ca«e  was  called  agaiBst  MvrreH;  and, 
even  If  be  teflttfied,  tbe  yiry  were  at  liberty 
to  w^h  bis  eridence  as  an  accompnee  In  the 
crime,  and  tbe  state  was  bound  to  prove 
MorrrirB  guilt  beyond  a  reftsonabte  doubt, 
and,  tf  the  grand  Jnry  could  And  other  wit 
nesses  to  establlfib  tbe  charge,  they  were  at 
liberty  and  retired  to  do  so.  The  taqulry 
was  material,  and,  If  defendant  knew  of  tke 
deposit,  tbe  soorces  of  fate  Icnowledge  were 
Important. 

5.  As  to  various  obJeetloM  to  tbe  eridence 
of  tbe  transactloo  between  Tomer,  Stock,  and 
MnrreU,  that  evidence  was  admitted  solely 
for  tbe  purpose  of  proving  that  tbe  deposit 
was  made  by  tbem,  and  In  fact  existed,  and 
tbe  court  expressly  so' limited  it  in  tts  sixth 
instruction.  Neltb^  was  there  any  error  In 
proving  tbe  pendteg  of  tbe  ordfntnce  for  the 
passage  of  which  the  bribe  was  put  on  de- 
posit, nor  tbe  fact  that  tbe  bouse  of  delegates 
was  enjoined.  This  evidence  tluew  light  on 
tile  motive  for  the  crime  cbarged. 

8.  It  la  Insisted  In  tills  case,  sa  It  w«s 
In  Faulkner's  Case,  that  tbe  court  sbonld  bave 
given  defendantfs  Instruction  to  aeqult  the 
defendant  If  tbe  grand  ^ry  were  Investigat- 
ing a  charge  agahist  d^endant  at  the  time 
be  testified  before  fbem,  and  was  not  notified 
by  them  that  be  could  not  be  compelled  to 
testify  against  blmself.  We  have  examined 
every  antbority  eited  by  defendant,  «nd  all 
those  we  conid  And  In  an  independent  In- 
vestigation, and,  as  BtM  In  Fanlkn^'s  Case, 
we  find  no  decision  whI(A  goes  to  tbe  length 
contended  for  by  defendant  An  examina- 
tion of  the  record  discloses  that  every  grand 
Juror  who  tecrtlSed  on  this  matter  distinctly 
and  positively  asserted  they  were  Investigat- 
ing tbe  Ifnrrell  and  Kratz  cases  when  they 
examined  defendant.  Tfae  Mnrrell  Investiga- 
tion had  disclosed  t^iat  he  assumed  to  act  for 
other  meniiera  of  de  hooee.  It  was  not  to 
be  ttssttned  or  presomed  that  every  member 
of  the  house  was  a  party  to  tbe  bribery.  It 
was  certainly  eon^tent  to  call  members  of 
that  body  to  asoertaln  if  Mnrrell  had  falsely 
charged  tbem  wttb-  being  In  the  conspiracy 
wtth  Mm,  and  their  positlous  as  delegates 
would  natnrally  soggest  that  they  would  be 
the  persons  most  likely  to  have  observed 
Ifnrrell's  conduct,  or  have  heard  admissions 
made  by  him.  While  It  Is  absdntely  (^ear 
that  no  cotirt  or  grand  jury  can  compel  any 
person  to  testify  against  himself,  and  while 
it  is  against  positive  constitutional  guaranties 
and  against  all  of  onr  Instincts  and  notions 
of  fairness,  right,  and  propriety  that  the  per- 
son who  Is  under  investigation  should  bUn- 
self  be  called  as  a  witness  without  advising 
blm  tliat  bis  eondoct  Is  being  Investigated, 
and  ytMle  any  incriminating  evidence  thus 
(riMalBed  from  htm  onnnot  be  used  against 
him  in  an  indictment  tar  Cbe  crime  which 
tatSt  evidence  tsnds  to  prove,  tbe  further 


ppopOBltien  that,  becaaae  tbe  prosecuting  at- 
torney and  tbe  grand  Jury,  or  even  the  cir- 
cuit court,  abondd  eiroaeously  require  him  to 
testify,  he  cannot  commit  perjury  in  so  dtring, 
is  a  new  and  distinct  ens,  to  wit,  that,  be- 
cause of  eucb  error  on  the  put  of  the  grand 
jury,  tlie  defendant  ia  Jnathied  in  eoaualttlng 
willful  and  corrvpt  petjury.  He  at  no  time 
objected  to  teatffyiiig,  and  did  not  <Haim  his 
privUege.  We  tbink  that  tbe  great  weight 
«f  anthority  and  reason  aUke  is  opposed  to 
BDch  a  doctrine.  Tt  Is  one  tbiac  to  refuse  to 
answer  a  qmstion  tiie  answer  to  which  would 
criminate  the  wBtness,  and  when  compelled 
by  tbe  order  of  a  eowrt  of  oom^petent  Jurls- 
dictlOD  to  answer  under  pwtast,  and  another 
ta  say  ttutt,  mwely  because  a  court  erroneous- 
ly requires  an  answer,  the  witness  Is  at  lib- 
erty to  ocnnmlt  perjury.  As  we  pointed  out 
In  Stirte  V.  Faulkner,  there  are  always  two 
1^1  avenues  open  to  a  witness  no  situated 
by  which  lie  may  aveld  oOBHttittiag  perjury. 
If,  as  bis  counsel  (nslBt,  bB  was  aware  tbe 
grand  jury  suspected  him  of  being  Implicated 
In  tbe  bribery  with  MurveU,  then  he  knew 
enough  to  decline  to  crtmlQate  himself,  and 
he  could  have  declined  to  answer;  and  if 
the  grand  jury  had  persisted,  and  the  circuit 
court  had  cranudtted  him.  be  could  have  been 
relieved  habens  oorpos;  or,  on  the  other 
hand.  If  he  bad,  under  those  dKumstances, 
testified  to  anything  ctimlaating.  It  is  clear 
that  under  oor  ruling  to  State  v.  Toung,  119 
Ma  620.  24  8.  W.  1088,  such  incrlmloatlnt: 
evidence  coold  not  have  been  admitted 
against  him  on  on  tndlctmeut  for  bribery 
based  on  his  evidence,  and.  If  ft  had,  the 
judgment  would  have  been  reversed.  But 
because  be  Is  wrongfully  t«qaired  to  testify 
it  Is  not  true  or  aonnd  to  say  that  he  U 
thereby  compelled  to  commit  perjury.  If  be 
testifies  truthfully,  and  it  crinnlntttea  him,  ho 
cannot  be  guilty  of  perjury:  nor  can  Uls  ad- 
missions he  admitted  against  Mm  on  a  trinl 
for  the  offense  about  which  he  tcBtified. 
While  in  this  particular  in  this  case  the  rec- 
ord shows  he  was  not  being  Investigated,  but 
Mmrell  was,  we  nre  still  of  the  opinion  that, 
if  be  had  been,  he  wnn  not  JustiSed  in  com- 
mitting perjnry.  While  the  United  States* 
District  Court,  in  one  of  the  canes  cited,  govs 
to  the  length  of  holding  that  a  mottou  t  > 
quash  ^ould  be  sustained.  If  truly  made,  if 
the  witness  be  indicted  for  tbe  offense  about 
which  he  was  exnmtaied.  It  did  not  bold,  nor 
do  we  think  anywhere  In  the  range  of  RngUsh 
or  American  decisions,  outside  of  the  dictum 
to  Pipes  v.  State.  26  Tex.  App.  818,  9  S.  W. 
614,  any  adjudication  can  be  found  whicb 
holds,  one  gnlltiesa  of  perjury  under  such  cir- 
cumstances, and  the  instruction. so  dedarlng 
was  properly  refused.  See  authorities  dted 
on  this  point  in  Faulkner's  Case. 

7.  We  are  thus  brought  to  the  Instmctlons 
In  tfae  caee.  The  second  instruction  given  by 
tiie  court  of  Its  own  motion  autfaorfsed  tbe 
jury,  If  they  found  from  the'  evldoKO  that 
the  defendant,  before  sncb  grand  Juiy,  "did 
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then  and  tlucc  IbtMly  swear  and  UmtitT  un- 
der oatb  that  be  did  not  know  of  and  had 
nerer  beard  of  the  existence  of  the  aald  $75,- 
000  deposited  In  the  Lincoln  Ttuat  CcHDpaoy, 
and  If  y«Ti  ftutfaer  find  and  believe  fr«n  tbe 
erldeace  tiiat  in  tmrtb  and  In  fact  tbe  de- 
fendant did  at  tin  time  be  so  tesrtlfled  wdl 
boow  aside  ttom  any  luformatlou  he  may 
bare  aeqnliwli  ttarongh  the  newspapers  of  tbe 
exlatenee  of  tbe  said  mm  of  $76,000,  and 
ibat  said  Bom  waa  deposttad  in  a  box  In  tb« 
safe  dviwait  tbuU  of  tbe  Lincoln  Trust  Com- 
pany, and  that  when  he  so  swore  and  tesO- 
ded  under  oath  <lf  yon  beUere  and  flvl  from 
tbe  evidence  be  did  so  swear)  be  willfully  and 
comipdy  tesdfled  ffltaely,  yon  will  flod  him 
gnllty,"  ato.  While  varyli^  somewhat  from 
tbe  C«nn  of  tbe  Instcnctlan  condemned  In 
Faolkncar'a  One,  it  la  evident  Uiat,  like  tbe 
instruction  In  that  ease,  It  sabmltted  tiie  is- 
sue of  tbe  faMty  of  defendant's  evidence  as 
to  irtistber  he  bad  ever  heard  of  said  V^Hr 
000,  irti0reaa  tlia  Indictment  on  wblcb  be  web 
tried  assigned  do  perjury  on  that  part  of  hla 
taatimonr,  but  alleges  only  that  'in  troth  and 
fact  be  knew  of  sald'depoBlt,"  etc.  Under  this 
Instmctton  tbe  jory  migbt  have  believed  tiiat 
be  did  not  know,  bat  bad  heard  from  some 
■oarae  other  than  tbe  n^spapera,  of  said 
deposit,  and,  bo  belie vtng,  would  have  been 
josttfled  by  this  Instruction  In  convicting  htm 
of  perjury  for  falsely  swearing  he  bod  never 
heard  of  it.  Th«  court  had  no  right  to  sub- 
mit an  lasua  not  tendered  by  tbe  indictment, 
and,  SD  doing,  clearly  erred.  See  authorlHeB 
dted  In  Fanlkner'a  Case.  Had  tbe  court  lim- 
ited tbiir  iMtructlon  as  it  did  tbe  tblrd  in- 
struction for  Ite'Statei  it  would  have  avoided 
tlte  enor. 

The  fttortb  inatraction  for  the  atate  was 
mlaleaittBg,  in  that  it  left  tbe  Inference  that 
tbe  fact  thart  dtfendtant  was  a  member  of  tbe 
combtne  wooM  ef '  ttself  have  been  evidence 
of  Ms  knewledge^  wlthoot  farther  qualifylDg 
ft  by  nqotrlng  tbe  Jury  to  dnd  tbe  criminal 
pnrpoae  and  object  o(  said  combine,  am  polut- 
ed  om  iB'  Fbirikiior'B  Casfc 

Tbe  first  Instruction  Is  cpen  to  tbe  verbal 
crittetsa  made  tlwo  It  requires  that  Mnrrell 
and  Slock  made  an  "undertablDg,"  but  t&ls 
can  be  ea^y  remedied  on  another  trial.  It 
sbonld  have  been  submitted  whether  Murrell, 
In  MHoalderatlon  ef  a  promise  or  undertaking 
by  StxMA  to  deposit  aaM  sum,  etc. 

Tbe  sirth  Instruction  was  correct 

The  seventh  Instruction  for  defendant 
should  hare  becm  ^en.  Notwitbstandiug 
the  proof  tiiat  Stock  and  Murrell  entered  Into 
tbe  agreement  and  deposited  the  $75,000.  In 
tbe  absence  of  defendant's  knowledge  tbereof 
It  In  no  way  estaMlsbed  dBfendanfa  gnilt 
His  knowledge  was  the  material  fact  tipoo 
which  gnllt  could'  alone  be  based. 

Tbe  fourtb  Instruction  asked  by  defendant 
should  bare  been  given  with  tbe  modlflcaHon 
required  In  Panlbner'a  Case  to  tbe  fonrtb 
lastruetion  artred  by  defendant  in  that  case. 
With  tfals  adaittoael  qualiflcatlon,  any  state- 
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ment  made  to  blm  by  MncreU  or  Mtmrell  and 
Stock  to  the  effect  they  had  so  deposited  It, 
would  have  been  knowledge-  to  which  the 
grand  jury  would  have  been  entitled,  and 
would  hare  been  direct  evidenoe  against  Mur- 
relL 

Tbe  sixth  bistructlon  £or  defiendaat  was 
properly  refused  for  reaania  gUren>  In  Faolk- 

uer's  Case. 

Learned  connsel  have  eHmeatly  ar^ed  that 
there  ^vas  no  material  evidence  tending  to 
corroborate  the  evidence  of  Beias.  this 
Judgment  must  be  rev^aed,  and  the  cause 
remimdcd.  Cor  error  In  tbe  instmctlons  of  tbe 
court,  It  would  be  manifestly  improper  in  us 
to  express  our  opinion  as  to  the  weight  of  tbe 
evidence.  Tliere  was  evidence  auffldeot  to 
submit  the  case  to  tbe  Jury. 

Tlie  Judgment  Is  reversed,  and  tbe  cause 
remanded  for  a  new  trial  in  aeoordanoe  with  - 
the  views  above  expressed. 

8GBG£9S  and  FOX,  JJ.,  concuE; 


BAATLETX  v.  TINSLBT. 
(Supreme  Coart  of  Missouri,  Division  No.  2: 

June  9,  1&03,) 

OOWBK—RIGUT  TO  DOWOR— eOI<rVHTANGB  ttt 

HtJSBAND  ALONE— POSSESSION  BY 
HUBBAND-NBCneSITT. 

1.  Bev.  St.  188»,  §  8839,  pnoTidiDs  lhat  lineal 
and  collateral  warranttea.  with  all  their  iuci- 
denta,  are  abolished,  but  the  heirs  and  devisees 
of  every  persou  baring  made  any  covenant  shall 
be  answerable  thereon  tu  the  ratent  of  the  lands 
descended  or  deviaad  to  thnu  in  tb«'  cases  and 
in  the  manner  provided  by  law,  and  devisees 
shall  be  answerable  to  the  same  extent  as  pro- 
vided by  law  in  case  of  heirs,  does  not  estop  a 
widow  from  claimiDg  dower  in  lands  conveyed. 
duriuB  tbe  marriage,  by  bar  bnsband  alone, 
laitll  tbe  claims  for  damages  for  the  breach  of 
the  covenant  of  warranty  contained  in  the  deed 
ai*e  aatistipd,  especially  in  view  of  section  4525, 
declnrtne  tbiit  no  deed  executed  by  a  hasband 
withent  the  aassDt  o£  bis  wife,  evidcnoed  by 
hei-  acknowled^ient,  shall  prejudice  the  dower 
rights  of  the  wife. 

'2.  Where  a  deed  conveying  land  Is  absolute 
ou  its  face,  tbe  right  of  uie  widow  of  the 
grantee  to  dower  caonot  be  defeated  by  parol 
proof  tending  to  establish  la  trust  in  favor  of 
the  grantor. 

S.Undor  the  express  provisions  of  Rev.  St. 
ISm,  S  iSSa,  a  widow  Is  entitled  to  dower 
though  there  may  have  been  no  actual  posses- 
sion of  the  land  oy  the  husband. 

Appeal  from  Circuit  Court,  Plka  County; 
D.  H.  Eby,  Judge. 

Action  by  Harriet  Bartlett  against  Thomaa 
L.  Tinsley.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Ball  &  Sparrow  and  K.  W.  Morrow,  for  ap- 
pellant J.  H.  Blair  &  Sod.  for  respondent 

Statement  at  Gasei 

FOX,  J.  Tbis  waa  a  suit  Instituted  by 
Harriet  Bartlett.  w  -Iow  of  William  H.  Bart- 
lett, deceased,  for  tbe  assignment  of  dower  in 
lots  1,  S.  5,  and  6  In  block  19  In  William 


f  S.  8m  Dower,  val.  IT,  GmL  DIb.  |  «. 

Digitized  by  Google 


7S  SOUTHWESTERN  BBPORTBR. 


(Mo. 


Luce'a  addition  to  tbe  dty  of  LoulBlana,  Pike 

county,  Mo.  It  wa«  Instituted  on  the  —  

day  of  Uay,  1898,  and  tried  In  December, 
1888.  Tbere  waa  Judgment  t<a  plaintiff,  a 
motlim  for  a  new  trial,  arrest  of  Judgment, 
and  appeal  duly  perfected. 

The  lots  In  question  are  a  part  of  a  tract 
of  70  acres  coureyed  to  William  H.  Bartlett, 
husband  of  respondent,  by  deed  from  bis 
mother,  EUubeth  Hann,  and  Us  stepfather, 
Marshall  Hann,  dated  April  22,  1822,  tbe  con- 
sideration being  ^rental  love  and  affection. 
On  the  4th  day  of  February,  1880,  respondent 
was  married  to  the  said  William  H.  Bartlett, 
and  on  the  18th  day  of  March,  1S80,  tbe  said 
BarUett  executed  a  power  of  attorney,  in 
which  be  was  not  Joined  by  respondent,  vest- 
big  bis  attorney  with  full  power  and  authori- 
ty to  sell  and  couToy  tbe  raid  tract  of  land. 
The  same  was  sold  under  tbe  power  giTO!* 
and  a  deed  executed  to  one  Eawanl  Charless 
on  the  loih  day  of  Norember,  1830.  The  deed 
contains  tbe  following  coTenant  of  warranty: 
"And  I,  the  said  Bartlett,  doth  further  cove- 
nant and  agree  for  himself,  hla  heirs,  exec- 
utors and  administrators  to  warrant  and  de- 
fend raid  title  In  tbe  said  Edward  Charless 
free  from  all  claim  or  claims,  w  by  any  per- 
son in,  through,  or  by  taim  the  said  Bartlett, 
or  in,  through  or  by  any  other  pawn  or  per- 
sons whosoever,  or  by  any  nature  whatever 
in  the  premises  fully  and  completely."  l%e 
ai^lant  claims  title  through  mesne  convey- 
ances from  Charless,  and  about  which  there 
Is  no  controversy.  W.  H.  Bartlett,  hualHind 
of  plaintiff,  died  at  Tonkers,  N.  Y.,  on  the 
11th  day  of  February,  1893,  leaving  a  large 
estate.  Flaintlff  testifies  that  she  knew  about 
the  execution  of  the  power  of  attorney  by 
her  husband  to  Mann  shortly  after  their  mar- 
riage; that  she  was  not  asked  to  rign  It  It 
sufficiently  appean  from  the  pleadings  and 
evidence  In  the  cause  that  the  property  In 
question  is  sltnated  In  Luce's  addition  to  the 
city  of  Louisiana,  embracing  the  resident  por- 
tion of  raid  city. 

Tbe  letter  of  Mann,  requesting  power  of 
attorney  from  W.  H.  Bartlett  was  introduced 
In  evidence.  It  Is  as  follows: 

"Louisiana,  February  20tb,  188a 

"Drar  WlUlam:  A  short  time  after  I  wrote 
to  yon  I  tuck  a  notion  to  gow  to  Tennessee, 
and  Just  got  home  last  nlte,  and  I  received 
your  favor  of  the  27th  Decemb^,  whltcb 
gave  me  great  pleashur  to  hear  from  you. 
When  I  was  in  Tennessee  1  formed  an  ac- 
quaintance with  a  lady,  an  old  made  about 
thirty  years  at  age.  I  set  In  to  coting  of  her 
and  got  her  consent  to  marry,  and  I  am  to 
return  back  and  marry  ber  In  May  next. 
She  Is  a  verray  fii^e  woman,  strict  methods 
and  has  about  12  or  16  slaves  and  sum  men-- 
ey.  She  Is  not  as  well  accomplished  as  I 
wooM  wish;  I  woold  have  married  bnr  when 
I  was  tbere  but  my  embarresuients  kept  me 
from  It  and  if  yon  will  doo  me  the  favor  to 
let  me  sell  this  peas  of  land  that  yon  have 
hear  It  will  der  me  of  my.  embarresments. 


I  can  get  a  good  price  for  it  and  I  will  do 
more  than  double  reward  yon  for  your  good- 
ness In  so  doing.  I  can  rail  my  property  hear 
in  town,  but  I  do  not  wish  to  sell  U  tor  I 
wish  to  tiave  a  home  to  gow  too  when  I  mar- 
ry, or  I  can  sell  Tom,  but  to  aell  bim  is  like 
parting  with  a  child;  and  if  yon  conclude  to 
let  me  sell  the  lands  hears  Is  the  Number  ana 
description  of  the  land  mdoaed  In  the  with- 
in letter.  Tours  and  your  ladya  company 
would  be  verray  gratlf^Uig  to  me  if  I  could 
have  the  pleashur  of  enjoying  that  happiness. 
Sanders  got  a  fall  from  a  horse  about  two 
weaks  a  gow  and  it  had  liked  to  killed,  htm. 
He  got  hold  of  ycmr  letter  that  yon  wrote  to 
me  and  be  accused  me  of  writing  to  you  but 
1  denied  it  I  wish  yon  to  not  let  him'  now 
anything  about  my  writing  to  you  conseaming 
his  conduct,  him  and  me  will  start  In  a  few 
days  on  board  of  ower  boat  to  Fev&e  river. 
1  wish  to  get  out  of  my  embarresments  be- 
fore I  marry  tot  1  doo  not  wish  to  deseave 
tbe  persw  that  I  am  going  to  marry  as  she 
Is  not  acquainted  with  my  drcnmstances  all 
tlio  she  Is  very  well  acquainted  with  my  fa- 
thers family  for  she  ItvM  about  two  mlle« 
from  them.  Pheby  and  Sam  Shaw  sends 
their  best  respects  to  you  and  Mrs.  Bartlett. 
Sanders  and  my  best  love  to  Mrs.  Bartlett 
nothing  more  at  present  but  remains  yours 
sincerely,  M.  Mann. 

"W.  H.  G.  Bartlett 

"N.  B.  Pleas  send  me  a  power  of  attorney 
to  sell  tbe  land  If  you  can  grant  me  tbe  fa- 
v(v  that  I  requested  of  you  and  1  will  give 
you  any  security  what  you  may  request 

"W.  H.  a  B.  M.  Maan." 

The  power  of  attorn^  waa  executed  by 
Bartlett  as  requested;  but  his  wife,  now  the 
respondent,  did  not  Join  In  such  instrument 
Marshall  Mann,  in  pursuance  of  the  paw»  of 
attorney  executed  and  delivered  to  him,  con- 
veyed tbe  land  to  one  Charless.  Tbere  was 
some  testimony  tending  to  show  that  Bartlett 
bad  never  been  In  tbe  actual  posseaslon  of 
tbe  land  in  whicb  the  dower  of  the  |daintlS 
is  sought  to  be  admeasured,  and  that  neither 
Marshall  Mann  nor  Bartlett  had  any  property 
at  the  time  of  the  aecutim  of  tbe  deeds  In- 
trodnced  In  evidence,  and  that  Mann  waa 
flnandally  embarrassed.  It  Is  disclosed  by 
tbe  record  Uiat  a  Jury  bad  been  Impaneled  to 
try  this  case,  and  at  the  close  of  the  evidence, 
by  agreement  of  parties,  the  Jnry  was  dia> 
charged,  and  the  cause  submitted  to  the 
court 

Appellant  prayed  the  court  to  give  Instruc- 
tions as  follows:  "The  court  instructs  tbe 
Jury  that  under  the  pleadings  and  all  tbe  tes- 
timony given  In  evidence  in  the  case  the  ver- 
dict should  be  for  the  defendant  The  court 
instructs  the  Jury  that  If  you  believe  from 
the  evidence  In  the  case  that  the  conveyance 
from  Marshall  Mann  and  wife  of  April  22, 
1822,  to  W.  H.  Bartlett.  read  In  evidence  in 
tills  case,  was  made  by  raid  Mann  not  for  the 
purpose  of  conveying  the  ownership  of  raid 
proiierty  to  raid  Bartlett,  but  for  the  purpose 
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of  bsTing  Mid  Bartlett  hold  the  title  for  bim, 
the  said  Marshall  Mann,  and  that  the  same 
was  so  held  by  said  Bartlett  until  the  execu- 
tion by  him  of  the  power  of  attorney,  read  In 
evidence  In  this  case,  (tf  date  Norember  16, 
1830,  from  aald  Bartlett  to  said  Mann,  and 
that  the  same  was  executed  by  him  for  the 
purpose  of  reinvesting  aald  Mann  with  the 
title  to  said  land  for  his  own  use  and  benefit, 
or  for  the  purpose  of  permitting  him  to  dis- 
pose of  the  same  for  his  own  use  and  benefit. 
In  accordance  with  the  original  purpose  of 
the  conreyance  of  aald  land  from  Mann  to 
Bartlett  as  hereinafter  stated,  then  the  tbt- 
diet  should  be  for  defendant."  Which  In- 
structions the  court  refused  to  give.  To 
which  ruling  and  action  of  the  court  defend- 
ant duly  excited  at  the  time  and  saved  hia 
exceptions. 

Xjptm  the  BubmlsriUm  of  the  cause  to  the 
court,  it  made  the  following  finding  and  en- 
tered the  decree  as  herein  quoted: 

"Thursday,  December  the  15th,  188&  Har- 
riet Bartlett,  Flahitlfr.  t.  Thomas  L.  Tins- 
ley,  Defendant.  Suit  for  the  Assignment  of 
Dower.  Now  at  this  day  come  the  parties 
by  their  counsel,  and.  a  jury  having  been 
waived  by  said  parties  all  and  singular,  the 
matters  are  submitted  to  the  court,  which, 
having  been  seen  and  heard,  the  court  doth 
find  that  the  plaintiff,  Harriet  Bartlett,  on 
the  4tb  day  of  February,  A.  D.  1830.  married 
William  H.  Bartlett  at  the  dty  of  Newport, 
In  the  state  of  Rhode  Island;  that  she  lived 
with  him  thereafter  as  his  wife  until  the  time 
of  his  death;  that  the  said  William  H.  Bart- 
lett died  on  the  11th  day  of  February.  A.  D. 
1893.  In  the  city  of  Yonkers,  county  of  West- 
chester, state  of  New  York.  The  court  fur- 
ther finds  that  during  the  existence  of  said 
marriage  William  H.  Bartlett  was  seised  and 
possessed  in  fee  simple  of  the  following  real 
estate,  situated  In  the  County  of  Pike  and 
state  of  Missouri,  to  wit:  Beginning  at  a 
stake  on  the  west  boundary  line  of  the  coun- 
ty commissioner's  land,  from  which  stake  a 
white  oak  24  Inches  in  diameter  bears  north, 
88  degrees  east,  BZ  llnlLS,  and  a  white  oak  18 
inches  in  diameter  bears  north,  75  degrees 
west,  47  links;  thence  runs  west  35  cbaina 
and  70  links  to  the  west  boundary  line  of 
section  number  18  at  a  stake  from  which  a 
white  oak  14  inches  In  diameter  bears  north, 
02  degrees  east,  5  links,  and  a  dogwood  6 
inches  in  diameter  bears  south,  6  degrees 
east,  18  links;  thence  south  14  chains  and  70 
links  with  said  line  to  a  black  oak;  thence 
east  20  chains  to  a  stake;  thence  south  7 
chains  and  10  links  to  a  stake  on  the  south 
boundary  line  of  said  section;  thence  east 
with  said  line  to  the  quarter  section  comer; 
thence  north  18  chains  to  a  stake  on  the 
commissioner's  line;  thence  with  said  line  to 
the  place  of  beginning— containing  70  acres, 
and  being  a  part  of  said  section  IS  In  town- 
ship 54,  range  1  west.  The  court  further 
ftods  tliat  rlxiriug  the  existence  of  said  mar- 
riage to  wit,  on  the  15th  day  of  November, 
75  S.W.— 10 
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A.  D.  1880,  aald  WllUam  H.  Bartlett,  by  his 
lawful  attorney  In  fact,  one  Marshall  Mann, 
sold  and  conveyed  said  real  estate  to  one  Ed- 
ward Charlesa  In  fee  simple,  and  that,  the 
plaintiff  was  not  a  party  to  aald  conveyance, 
and  that  abe  did  not  then  nor  at  any  other 
time  relinquish,  convey,  or  otherwise  dis- 
pose of  her  right  to  dower  In  said  real  es- 
tate. The  court  farther  fldda  that  said  land 
has  been  subdivided  into  what  Is  known  as 
•Luce  &  McAllster's  Addition,'  and  'William 
Luce's  Addition*  to  the  city  of  Louisiana,  In 
the  county  of  Pike,  state  aforesaid,  and  said 
additions  have  been  divided  and  laid  out  Into 
streets,  lots,  and  blocks  dniy  numbered,  and 
plats  thereof  giving  the  dimensions  of  said 
lots  and  blocks  were  duly  filed  In  the  office 
of  the  recorder  of  deeds  of  the  said  county  of 
FIke,  as  required  by  law;  and  that  the  de- 
fendant, Thomas  L.  TInsley,  is,  and  was  at 
the  time  of  the  Institution  of  tills  suit.  In 
possession  of  the  following  part  of  said  es- 
tate, claiming  to  own  the  same  in  fee  simple 
as  a  remote  grantee  of  said  William  H.  Bart- 
lett, to  wit:  Beginning  at  the  southeast  cor- 
ner of  block  10  of  WUUam  Luce's  addition  to 
the  city  of  Louisiana,  MISBonrl,  which  is  also 
the  northwest  corner  of  Georgia  and  Four- 
teenth streets  of  said  city;  thence  northward 
on  the  west  line  of  Fourteenth  street  one 
hundred  and  fifty  feet;  tiience  westward  par- 
allel with  Georgia  street  one  hundred  and 
twenty  feet;  thence  southward  parallel  with 
Fourteenth  street  one  hundred  and  fifty  feet 
to  the  north  line  of  Georgia  street;  thence 
eastward  on  the  north  line  of  Georgia  street 
to  the  place  of  beginning— the  same  being 
lots  five  and  six  and  thirty  feet  off  of  the 
south  ends  of  lota  one  and  two  In  block  num- 
ber 19  of  WUllam  Luce's  addition  to  the  city 
of  Louisiana,  Pike  county,  state  of  Missouri. 
The  court  further  finds  that  the  plaintiff  Is 
entitled  to  dower  of  the  one-third  part  of  the 
real  estate  above  described,,  and  which  the 
defendant  Is  In  possession  of  and  claiming 
as  his  own,  to  hold  and  enjoy  same  during  her 
natural  life;  and  that  on  the  2d  day  of  De- 
cember, A.  D.  1893,  the  plaintiff  demanded 
of  the  defendant  that  he  assign,  admeasure, 
and  set  apart  to  her  ha  said  dower  Interest 
in  said  real  estate,  and  that  the  defendant 
failed  and  refused  so  to  do,  and  wrongfully 
deforced  her  of  her  dower  therein.  Where- 
fore it  Is  adjudged  and  decreed  by  the  court 
that  ttie  plaintiff  Is  entitled  to  dower  In  said 
real  estate,  and  that  she  is  seised  of  the  one- 
third  part  thereof  for  and  during  her  natural 
life,  and  that  she  recover  the  damages  that 
may  be  assessed  for  the  wrongful  deforce- 
ment of  her  dower  Interest  In  same.  It  fur- 
ther appearing  that  said  real  estate  is  not 
susceptible  of  division  without  great  injury 
thereto,  the  appointment  of  commisslonci-s  to 
assign  and  admeasure  dower  is  by  the  con- 
sent of  the  parties  hereto  waived.  It  is  there- 
fore considered  and  adjudged  by  the  court 
that  the  plaintiff  have  and  recover  of  the 
defendant  all  costs  and  charges  In  and  about 
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this  cause  IhM  out  and  expended,  and  or- 
dered that  erectrtton  may  Isaae  HiereCar." 

From  this  decree  appeUant,  in  due  form, 
has  proBecoted  Ms  appeal. 

Optakn. 

The  contentions  of  appellant,  as  dischwed 
by  this  record,  afe:  (1)  The  husband  of  ap- 
pel^Iant  was  never  seised  of  an  estate  in  fee 
of  the  premises  tn  qneetlon.  Be  merely  held 
them  in  trust  for  another.  (2)  The  property 
was  conveyed  by  deed  of  general  warranty  by 
the  husband  of  respondent  in  1830,  which 
was  not  executed  by  tiie  wife,  aud  her  in- 
choate right  of  dower,  if  she  had  any,  con- 
stituted a  breach  of  ttie  eorenant  at  the  time 
It  was  made.  (3)  The  husband  died  In  1S93, 
and  the  dower  right  of  the  widow,  If  any, 
was  subject  to  the  provlstons  of  sectton  88S9, 
Rev.  St  1889.  which  operates  as  an  estoppel 
against  the  widow  until  all  claims  for  dam- 
ages for  breach  of  the  covenant  contained  In 
Bartlett's  deed  are  ascertained  and  satisfied. 
(4)  Parties  resident  in  this  state  should  not 
be  compelled  to  go  Into  a  foreign  Jurisdiction 
In  order  to  hunt  up  property  to  satisfy  any 
damages  sustained  by  the  breach  of  a  cove- 
nant of  warranty  In  the  conveyance  of  land 
located  here. 

It  wilt  be  observed  that  this  case  presents 
Identically  the  same  qaesttons  Invoked  tu  the 
case  of  Bnrtlett  v.  Ball,  142  Mo.  28,  43  S.  W. 
783.  However,  It  is  to  be  noted  that,  whtte 
the  same  questions  are  tnvolved  fn  this  con- 
troversy as  were  In  that,  the  precise  question 
as  Is  presented  by  the  declarations  of  tew 
prayed  for  In  this  case  were  not  urged  In  Ore 
Ball  Case.  Counsel  for  appellant  very  ear- 
nestly and  ably  pVesents  the  questions  dis- 
closed by  the  record,  and  challenges  the  cor- 
rectness of  the  legal  conclusions  reached  t)y 
Judge  Sherwood  In  the  case  of  Bartiett  v. 
Ball,  supra,  and  requests  this  conrt  to  review 
tliat  case.  The  contention  in  this  case  that 
plainttft  is  estopped,  under  the  provisions  of 
section  8839,  Rev.  St.  1889,  until  all  claims 
for  damages  for  breach  of  the  covEmant  con- 
tained in  Bartletf s  deed  by  attorney  In  fact 
arc  ascertained  and  satisfied,  was  the  main 
question  presented  in  the  case  of  Bartlett  v. 
Ball,  supra.  Sherwood,  J.,  fully  discussed 
that  feature  of  the  controversy,  and,  that  we 
may  fully  appreciate  his  review  of  ttie  au- 
thorities and  the  conclusion  reached,  we  here 
quote  from  his  opinion  on  that  subject.  He 
says:  "The  law  of  1825  (volume  1,  revision 
of  that  year,  page  3S3),  tvben  speaUng  of  a 
widow's  seeking  enforcement  of  her  dower, 
declares:  *Nor  shall  she  be  entitled  to  dower 
In  any  lands,  tenements  or  hereditaments, 
until  all  Just  debts  due  or  to  be  dne  by  her 
deceased  husband  have  been  paid.'  This  law 
was  repealed  In  1835.  TouL-hlng  this  law  it 
has  been  ruled  that  It  has  no  beating  in  favor 
of  any  one  except  a  creditor  of  the  estate, 
to  whom,  of  course,  a  debt  is  owing.  As  the 
matter  is  concisely  put  In  Tlio.iias  v.  Hesse, 
84  Ma  13.  81  Am.  Dec.  6G:   The  meaning  of 


the  law  Is  that,  amoag  daimants  of  rights 
against  the  estate  of  a  deceased  husband, 
creditors  claiming  payment  of  their  Just 
debts  are  to  be  preferred  to  ttie  widow  clalni- 
I  ing  dower.'    In  t*e  present  hwtaBce  defend- 
ant does  not  pretend  to  occupy  the  attitude  of 
a  creditor,  and  certainly  a  third  person  can- 
not set  up  those  debts  as  a  bar  to  the  widow's 
dower.   Id.    In  Walker's  Adro'r  v.  Deaver, 
79  Mo.,  loc  dt.  078  et  seq.,  PbiHpB,  C,  speak- 
ing t>f  tlie  husbaDd's  Hnbllity  on  his  ceveDsnt 
of  warranty  in  circamstancea  l»e  tt»  present, 
said.  The  wvenant  created,  an  obligation,  but 
not  a  debt.'   See,  also,  Nanson  v.  Jacob,  »8 
I  «o.,  loc.  elt.  343  [6  S.  W.  246,  3  Am.  St.  Rep. 
,  S81],  as  to  the  distinction  to  be  taken  be- 
I  tween  a  ctelm  tor  moner        a«d  one  based 
on  unliquidated  damages.   Besides,  in  the 
answer  of  defendant,  there  are  no  breocbes  <^ 
tire  covenant  against  tocumbrances  assfxned, 
nor  l8  It  allied  that  an  eviction  had  oceurred 
in  consequence  of  any  such  breach,  nor  that 
an  action  had  been  brought  for  dower.  Judg- 
ment recovered,  and  that  Judgment  saWsHed. 
There  conid  be  no  breach  of  tlie  eoTCaant 
against  Incurabranees  until  semetblng  of  the 
sort  aforesaid  hod  occurred  as  the  basis 
whereon  to  a^rfgn-sacb  bretKh,  miless  it  were 
a  breach  occurring  at  the  time  of  making  the 
covenant,  for  which  ouly  nominal  damages 
would  hare  been  reooveraWe.    Walker  t. 
I  Deaver,  supra,  t>nd  cases  dted.   There  are 
j  other  reasons  for  doulHing  whether  phihrtlff 
I  Is  either  estopped  or  barred  from  maltitfttolng 
j  her  action.   At  common  law  the  belrwas  not 
bound  by  the  obligation  of  tils  ancestor,  only 
when  expressly  named;  so  that  In  an  action 
against  bhn  as  heir  the  averment  was  neces- 
sary that  he  was  named  in  and  bound  by 
the  obUgattoo;  and.  In  addition  to  that,  an- 
other requisite  to  recovery  was  that  he 
shoirid  have  assets  by  descent  sufficient  to 
meet  the  demand.   And  the  same  doctrine 
prevailed  as  to  the  nectfsslty  of  expressly 
I  mentioning  a  devisee  In  a  covenant  In  order 
I  to  bind  him.   RawIe  on  Gov.  [Sth  Ed.]  5§  300, 
I  311,  312;   Tledcman,  Real  Prop,  r^targcil 
;  Ed.]  S  856.   Nor  could  the  land  be  f<rtlowed 
I  in  his  hands.   He  took  the  land  clear  of  all 
i  liabilities.   Id.;  Plasket  y.  Becby,  4  1Ba8t„ 
I  Rep.  485;  Ftunket  v.  Penson,  2  Atk.  200. 
Upon  this  feature  the  learned  author  already 
cited  observes:   To  prevent  the  lUJusrtce  of 
a  devise  depriving  a  specialty  creditor  of 
means  of  satisfaction,  the  second  section  of 
the  statute  of  fraudulent  devises  (3  Will.  & 
Mary,  c.  14),  reciting  that  many  persons,  aft- 
er having  bound  Ihemselves,  and  their  heirs, 
had  died  seised  of  lands,  and  to  the  defraud- 
ing their  creditors  had  devised  the  same,  so 
that  the  creditors  bad  lost  their  debts,  de- 
clared that  aU  wills,  etc.,  should  be  taken,  as 
against  such  creditors  and  their  executors, 
etc.,  to  be  void  and  of  no  el7ect;  and  the 
third  section  gave  the  creditors  a  right  of 
action  upon  their  specialties  against  the  heir 
and  devisee  Jointly,  and  the  devisees  were 
made  liable  In  the  same  manner  as  heirs, 
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DotwtthBtandlng  alienation  by  them.'  Haarte 
on  Cov.  i  313.  In  Saucr  t.  GrlfilD.  67  Mc. 
654,  it  waa  htna  that  an  action  could  not  b« 
maiatained  on  tbe  bond  of  the  testator 
ugainst  the  derlsee.  nor  tbe  land  devised  Col- 
lowed  In  tbe  bftDda  of  the  latter,  and  tint  in 
thta  regard  we  were  tben  goTeracd  by  tbt 
proTlaions  of  tbe  common  law.  This  waa  In 
18T8.  At  tbe  B«at  reTlaliig  aeaaton  at  ihe 
Ixgfslat^e  tbe  statute  law  on  tUs  sntajeot 
(Rev.  St.  1845,  p.  220,  c.  32,  I  8;  1  Rot.  St. 
1S5S,  p.  856,  c.  32,  S  S;  Qen.  St  18G5.  p. 
442,  c  10ft  J  7)  was  amended  try  the  pasaage 
of  section  8944;  Rev.  St.  1879,  wM(4i  is  now 
section  6889,  Rev.  St  1880,  wMcb  is  the  fol- 
lowing: 'Lineal  and  collateral  warrwitlea, 
with  all  tbelr  incidents,  are  abolished;  but 
the  beirs  and  deTtseee  of  erery  person  who 
sball  bare  made  any  covenant  or  agreement, 
shall  be  answerable,  upon  such  oorenant  or 
agreement,  to  the  extent  of  the  hinds  de- 
scended or  devised  to  thera,  in  the  cases  and 
in  the  manner  prescribed  by  law  [and  devi- 
sees shall  be  answerable  to  tbe  same  extent 
as  provided  by  law  In  case  of  helrsj.*  The 
words  in  brackets  Indicate  the  amendment. 
As  nnder  our  laws  of  administering  estates 
the  obligations  of  tbe  decedent,  whether  tes- 
tate or  Intestate,  bind  the  aneta  of  the  estate 
In  the  hands  of  the  heir,  no  matter  what  form 
tboae  obligations  may  assume,  and  as  the 
section  quoted  makes  a  devisee  equally  an- 
Bweralile  with  an  heir,  it  must,  be  held,  speak- 
ing In  a  general  wiiy,  that  the  defect  pre- 
viously existing  In  the  law  was  cured  by  the 
amended  section.  But  further  observations 
on  that  section  and  Its  application  to  tbe  facts 
of  this  particular  case  are  thought  to  be  per- 
tinent  It  Is  to  be  noted  that  the  covenant 
In  question,  though  it  mentions  beirs,  does 
not  mention  devisees,  so  that  nnder  the  com- 
mon law  then  prevalent  it  is  clear  that  the 
de^see  was  not  bound  by  that  covenant  at 
the  time  of  Its  execution.  Under  these  con- 
siderations tbe  qosBtion  arises  whether  the 
MflUon  under  comment  Is  applicable  In  any 
event  io  this  covenant,  and,  it  so  applicable. 
wbetliOT  It  would  not  be  retrospectlTe  In  Its 
i^ratkm.  A  law  is  always  constroed  to  be 
pinQ>ectlTe  ^anless  tbe  Legislature  lias  so 
pUcItly  expressed  Its  Intentifm  to  make  tbe 
act  retrospective  that  there  Is  no  place  for  a 
reasonable  doubt  on  tbe  snbiecL'  BlackTs 
Const  Law,  pax.  1S6,  p.  BM,  Bee,  also,  I<eete 
T.  Buili«.US  Mo.  184. 21  S.  W.  78S.  and  caass 
cited;  IiL,  Ml  Mo,  574,  42  &  W.  1074.  Nor 
Is  It  to  ba  fo^ottaa  that  retroapectlve  laws 
are  forbidden  eo  nomine  by  our  state  Con- 
stUmtlon,  and  when  this  is  the  case  It  Is  im- 
material whether  or  not  the  act  -intocferss 
with  vested  rights.  Cooley's  Coospt  Lim. 
(01b  Ed.)  464,  455;  Blaok's  Const.  LAw, 
par.  lar,  p.  fi43.  Tba»  la  nothing,  bowener, 
In  the  aaoti<n  which  gfff*e8  indication  of.  otlier 
than  prospcetlve  operation.  If  it  ^d,  it 
would  coatrayeae  the  Constitution.  Tbe  as- 
pect of  tbe  section  is  altogether  toward  the 


ftUnre.  It  lots  tbe  dtad  past  bnry  Its  dead.'' 
And,  as  the  wife's  right  to  dower  is  Inchoater 
It  is  expectancy,  and  does  not  become  vested 
until  tbe  death  et  the  hnsband,  it  follows,  of 
course,  that  siich  rl^t  may  be  modified  or 
entirely  aboiished  by  the  Leglslainre  witbont 
eootniTenii^  any  Tested  lighit  protected 
the  organic  law.  Black's  Const  L^w,  4a0i. 
4Sa;  Cootey,  Coast  Lim.  440,  441,  and  eaaeff 
ctted;  Venable  r.  ItaHroad,  112  Mo.  103,  '2» 
8.  W.  408,  18  L.  R.  A.  68.  But  it  Is  not 
tbsug^t  tbat  tbe  section  nnder  conslderatioik 
was-  intended  to  adTect,  otxtrnct  or  defeat  tbe 
indioate  dower  right  of  a  wife,  or  audi  tight 
when  It  becomes  absolute  In  a  wMew  by  rea- 
son of  her  ha^and's  deatb.  The  Leglslatore 
of  this  state,  avor  Afty  years  ago,  enacted  tbe- 
following  section  In  regard  to  dower:  *No 
act  deed-  or  conveyance,  CTeeuted  or  perform- 
ed by-  ibt  bwband,  witbont  the  assent  of  his 
wife,  evidenced  by  her  acknowledgment  there- 
of, in  the  manner  requbvd  by  law  to  pass  the 
eststes  of  married  women,  and  no  judgment 
or  decree  confessed  by,  or  reoorerel  agolnst 
btm,  and  no  laebes,  defttnit;  covin  or  crime 
of  the  husband,  shall' prejodice  tbe  right  and 
interest  of  the  wife,  provided  In  tbe  forego- 
ing sections  of  this  ttct'  Rev.  St  1835,  p.  228^ 
S  7.  This  section  has  rwnained  on  met  stat- 
ute books  ever  since.  Rev.  St.  1845,  p.  431, 
c.  54.  8  8;  1  Rev.  St  18B5,  p.  670,  e.  56,  i  18; 
Gen.  St.  p.  521,  c.  136,  {  ISr  Rev.  St  WTft. 
S  2197;  Rer.  St  1869.  <  4926.  It  Is  incon- 
ceiTBble  that  tbe  Legislature  sbonM  so  eedn- 
lously  and  for  so  many  years  guard  the  im^to- 
ate  and  vested  dower  right  of  wife  or  widow 
by  tbe  strong  and  explicit  terms  of  the  abore 
section,  and  yet  In  18TO  adopt  a  section  which 
would  absolutely  defeat  that  right,  should  the 
wife  become  a  devisee.  See  the  forcible  ot»- 
sfrvatlons  of  Gantt,  P.  J.,  on  section  45^,  In 
Blevins  V.  Smith,  104  Mo.,  loc.  elt.  890,  89!!,. 
IB  8.  W,  213, 13  L.  R.  A.  441.  We  are  there- 
fore of  the  opinion  that  a  reasonable  con- 
struction of  the  two  sectfons  requires  that. 
In  so  far  as  the  widow's  doweif  Is  concerned; 
but  no  further,  she  may  still  be  a  devisee^ 
and  her  mere  dower  right  remain  nnatCected. 
This  construction,  we  think,  best  comports 
with  the  legislative  Intention.  Furthermore;, 
tbe  law  of  1825,  already  quoted,  relates  only 
to  'just  debts  due  or  to  be  due*;  and  in  Eng- 
land, upon  a  similar  statute.  It  was  ruled 
that,  as  It  only  spoke  of  'debts  and  actions 
«C  debt*  that. an  action  could  not  be  main- 
tained against  a  devisee  of  one  who  had  glr- 
en  'covenants  for  title.'  Wilson  t.  Knubley, 
7  Ekat,  134.  To  remedy  Ibis,  an  amended 
law  was  passed,  wblch  Included  'covenants 
as  well  aft  'debts.'  Moreorer,  It  win  not  be 
presumed  that  the  Legislature  Intended  that 
the  act  of  1825  should  operate  beyond  tbe 
boondarles  of  this  state,  and,  bad  such  been 
the  intention.  It  would  have  been  wbolly  In- 
operative. Wilson  T.  Railroad,  108  Mo.  6S& 
IS  S.  W.  286,  32  .Am.  St.  Rep.  624.  and  cases 
cited;  State  t.  Gritcnes,  lU  Mo.  612.  &. 
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W.  as.  In  no  point  of  view,  therefore,  can 
ttie  Judgment  recovered  by  defendant  be  per- 
mitted to  stand." 

We  have  carefully  reviewed  the  anthorl- 
tles  cited  In  the  opinion,  and  find  that  they 
fully  support  the  conclusions  reached.  The 
opinion  Is  an  able  and  exbauBtlve  review  of 
the  authorltlea  upon  that  subject,  nnd  is  a 
full  and  fair  discussion  of  the  point  present- 
ed. If  the  views  there  expressed  and  the 
conclusion  reached  as  to  the  estoppel  of  a 
widow  in  her  claim  of  dower  needs  any 
additional  emphasis,  we  will  quote  the  posi- 
tive and  emphatic  position  taken  by  this 
court  In  the  case  of  Blevlns  t.  Smith,  101 
Mo.,  and  incidentally  referred  to  by  the 
learned  Judge  In  the  Ball  Case.  The  court 
very  forcibly  announced  the  rule  as  to  the 
interpretation  of  our  statute  in  respect  to 
dower.  It  said,  speaking  through  Gantt,  J.: 
"We  hare,  1^  statute,  adopted  the  common 
law  in  regard  to  dower.  Lord  Coke  says: 
'There  be  three  things  highly  favored  in  law 
—life*  liberty,  and  dower.'  Chief  Justice 
McKean,  In  Kennedy  t.  Nedrow,  1  Dall.  415 
[1  L.  Ed.  202],  asserts  that  'dower  is  a  legal, 
an  equitable,  and  moral  right.  It  is  favored 
In  a  high  degree  by  the  law,  and,  next  to  life 
and  liberty,  held  sacred.*  Strong  as  these 
terms  are,  they  are  strengthened  by  our  stat- 
ute. Section  4626,  Rev.  St  1889:  *No  act, 
deed  or  conveyance  executed  or  performed 
by  the  husband  without  the  assent  of  the 
wife,  evidenced  by  her  acknowledgment 
thereof,  In  the  manner  required  by  law  to 
pass  the  estate  of  married  women  and  no 
Judgment  or  decree  confessed  by  or  recov- 
ered against  him,  and  no  laches,  default, 
covin  or  crime  of  the  husband,  shall  preju- 
dice the  right  and  Interest  of  the  wife,  pro- 
vided In  the  foregoing  sections  of  this  cbap- 
tei^— that  is  to  say,  the  sections  seeming  the 
widow  her  common-law  and  statutory  dow- 
er. Xow,  at  common  law,  and  by  our  stat- 
ute reaffirming  It,  'the  right  of  dower  at- 
taches whenever  there  Is  a  seisin  by  the 
husband,  during  the  marriage,  of  an  estate 
of  Inheritance,  and,  unless  it  is  relinquished 
by  the  wife  in  the  manner  prescribed  by 
law,  it  becomes  absolute  at  the  husband's 
death.*  'It  la  a  right  in  law  fixed  from  the 
moment  the  facts  of  marriage  and  seisin 
concur,  and  becomes  a  title  paramount  to 
that  of  any  person  claiming  under  the  hus- 
band by  subsequent  act'  Grady  v.  Mc- 
Corkle,  57  Mo.  172  [17  Am.  Rep.  676]."  We 
see  no  reason  for  departing  from  law 
as  declared  by  the  court  In  Bartlett  v.. Ball. 
Tt  Is  comparatively  a  recent  utterance  of 
this  court,  correctly  declares  the  law,  and 
finds  support  both  in  reason  and  authori^. 

This  leaves  but  one  question  to  be  noticed; 
that  is,  the  contention  that  Bartlett  simply 
held  the  land  In  suit  in  trust  for  Marshall 
Mann,  hence  did  not  have  such  an  estate  In 
the  land  as  would  entitle  the  respondent  to 
dower.  In  other  words,  it  Is  claimed  that, 
while  the  deed  to  Bartlett  from  Mann  vras 


absolute  on  its  face,  and  conveyed  an  estate 
in  fee,  yet  the  facts  In  this  case  would  war- 
rant the  conclusion  that  there  was  implied 
trust  There  Is  no  writing,  so  far  as  the 
record  in  this  case  dlscdoses,  creating  a  trust; 
hence,  If  any  effort  was  made  by  the  par- 
ties at  the  time  to  attach  a  trust  to  this 
land.  It  must  have  been  done  by  parol.  If 
the  conveyance  of  this  land  by  Mann  to 
Bartlett  was  a  gift,  the  rule  announced  by 
Thomton  on  Gifts  would  apply.  It  is  there 
said  In  the  text:  "A  gift  by  a  deed  abso- 
lute on  Its  face  will  defeat  a  parol  trust 
or  reservation  in  the  donor's  favor.  It  has 
the  effect  of  an  unconditional  gift,  the  trust 
being  void."  This  Is  not  that  character  of 
case  in  which  a  parol  trust,  evm  if  posi- 
tively shown,  could  defeat  the  claim  of  the 
widow  for  dower.  If  Maraball  Mann  was 
alive,  and  in  possession  of  this  land,  under 
a  reconv^ance  to  him  1^  Bartlett  without 
his  wife  Joining  In  the  conveyance,  in  a  suit 
against  him  for  the  assignment  of  dower 
be  would  clearly  be  estopped  from  asserting 
a  parol  trust  In  bis  favor.  As  against  this 
widow  of  Bartlett  the  appellant  and  his 
grantors,  by  virtue  of  Marshall  Mann's  deed, 
succeeded  only  to  the  rights  that  he  had.  It 
cannot  be  said  that  they  were  Innocent  pur- 
chasers. The  deeds  were  all  of  record. 
First  the  deed  from  Marshall  Mann  and  wife 
to  Bartlett,  conveying  an  absolute  title  to 
this  real  estate;  the  power  of  attorney  from 
Bartlett  to  Mann  without  his  wife  being 
Joined:  the  deed  from  Mann  as  attorney  in 
fact  for  Bartlett  to  Ohariess,  with  no  relin- 
quishment of  dower  ^  the  wlf&  All  of 
these  purchasers  had  constructive  notice  of 
tlipse  deeds,  and  notice  as  to  whose  inter- 
ests were  conveyed  to  them.  We  have  ex- 
amined the  evidence  In  this  cause,  and,  even 
viewing  it  in  the  most  favorable  lljEht  for  ap- 
pellant, we  think  it  absolntely  falls  to  estab- 
lish a  trust.  There  are  many  cases  bi  equi- 
table Jurisprudence  wber&,  on  account  of 
fraud  or  mistake,  resulting  truste  are  de- 
clared upon  parol  evidence.  Wels  T.  Heit- 
kamp,  127  Mo.  23,  20  S.  W.  708;  Price  et  al. 
V.  Kane,  112  Mo.  412.  20  S.  W.  609.  This 
does  not  belong  to  that  class  of  cases.  The 
deed  from  Marshall  Mann  and  wife  to  Bart- 
lett was  absolute  on  its  face,  and  for  this 
court  to  announce  the  precedent  from  the 
facts  in  this  case  that  a  parol  trust  existed, 
and  that  Bartlett  was  simply  a  trustee,  and 
thereby  defeat  his  widow's  claim  of  dower, 
would  not  be  In  harmony  with  the  letter  or 
spirit  of  our  statute  on  that  subject 

There  was  no  error  in  the  refusal  of  the 
trial  court  to  give  Instruction  Na  2j  asked 
by  the  defendant 

W.  H.  Bartlett  died  In  1893;  hence  ttie 
law  In  force  at  the  time  her  dowOT  Interest 
attached  was  section  45.35.  Rev.  St  1889. 
which  provides:  *Tbe  widow  shall  have 
dower  ot  real  estate,  although  there  may 
have  been  no  actual  possession  or  recovery 
of  possession  by  the  husband  In  bis  lifetime. 
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and  atthough  tbe  same  may  bare  been  bald 
by  him  as  Joint  tenant,  or  tenant  In  com- 
mon, or  copartner."  It  la  apparent  from 
this  section  that  no  actual  poaseBSlon  on 
the  part  of  Bartlett  tras  necessary  In  order 
to  entitle  the  widow  to  dower.  Davis  t. 
Evans.  102  Mo.  164,  14  S.  W.  87S. 

We  have  carefully  considered  all  the  facts 
In  this  case  as  disclosed  by  the  record,  and 
we  are  of  the  opinion  that  the  flndings  of 
the  trial  court  vrere  correct,  and  Ita  Judg- 
ment will  be  afiBrmed.  All  concur. 


ORDELHEIDE  v,  WABASH  R.  GO. 

(Supreme  Ciourt  of  Missouri,  Division  No.  2. 
Juoe  8.  1903.) 

RAILROADS— LIABILITY  FOR  FIRES-CONTRACT 
TO  HOLD  HARMLESS—PUBLIC  POUCT. 

1.  A  contract  by  a  railroad  company  to  relieve 
Itself  from  liability  for  fire  in  a  bailding,  com- 
tnauicated  thereto  by  its  negligeoce,  ia  not 
against  public  policy;  not  being  iv-ith  a  pae- 
seoger  or  shipper,  or  in  regard  to  a  contract  of 
carriage. 

Appeal  from  Circuit  CJourt,  Montgomery 
County;  E.  M.  Hughes.  Judge. 

Action  by  K  F.  Ordelhelde  against  the  Wa- 
bash Railroad  Company.  The  St.  Louis 
Court  of  Appeals  reversed  a  Judgment  for 
plaintlfr,  and  on  a  dissent  of  one  of  the 
Judges  the  cause  was  transferred  to  the  Su- 
preme Court.  Judgment  of  circuit  court  re- 
versed. 

Geo.  S.  Qrover,  Geo.  Robertson,  and  G. 
Pitman  Smith,  for  appellant.  A.  H.  Drunert. 
J.  D.  Bamett  H.  W.  Johnson,  and  a  W.  Wil- 
son, for  respondent 

UANTT,  J.  This  appeal  la  In  this  court  by 
virtue  of  a  dissent  of  one  of  the  Judges  of  the 
St  Louis  Court  of  Appeals.  It  was  argued 
and  submitted,  but,  owing  to  the  fact  that 
a  case  growii^  out  of  the  same  fire  was 
pending  In  the  court  In  banc.  It  was  deemed 
best  to  await  the  opinion  of  the  whole  court 
on  some  of  the  questions  Involved  in  both  ap- 
peals. The  opinion  of  the  court  In  banc  will 
be  found  reported  in  Wabash  R.  Ca  v.  Or- 
delbelde,  72  S.  W.  684. 

The  pleadings  and  agreed  statement  of 
tActa  upon  which  this  case  was  determined 
In  the  circuit  court  and  Court  of  Appeals  are 
fully  set  out  In  the  opinion  of  Judge  Bland  In 
the  St.  Louis  Court  of  Appeals,  80  Mo.  App. 
357.  and  we  adopt  the  same,  as  follows: 

"Tbe  petition  Is  as  follows: 

"'Plaintiff  states  that  the  defendant  is  a 
corporation  duly  incorporated  under  and  by 
virtue  of  tbe  laws  of  tbe  state  of  Missouri, 
and  was  at  tbe  time  of  tbe  grievance  herein- 
after mentioned,  as  such  corporation,  the 
owner  and  occupier  of  a  certain  railroad,  to- 
gether with  depots,  switches,  side  tracks, 
and  CacUltteB  for  receiving  and  unloading 

T 1.  8m  Coatraebr,  vol.  U.  Cent.  Dig.  |  476;  Rsll- 
roaOi,  vol.  «L,  Orat  Dig.  |  im 


freight,  stock,  and  goods,  wUeb  said  railroad 
runs  through  the  counties  of  Warren  and 
Montgomery,  in  the  State  of  Missouri,  and,  as 
aald  corporation,  was  at  said  time  opemtliv, 
working,  managing,  and  running  Its  said  rail- 
road by  its  agents,  servants,  and  employte, 
and  using  thereon  Its  locomotives,  engines, 
cars,  and  trains;  that  on  or  about  tbe  6th 
day  of  April,  1885,  the  plaintiff  was  the  own- 
er of  a  certain  building,  used  as  a  warehouse, 
elevator,  or  gralnhouse,  together  with  horse 
power,  belUng,  and  all  appliances  and  ma- 
chinery necessary  and  required  to  run,  work, 
and  operate  the  same,  which  said  building, 
with  the  aald  horse  power,  belting,  applian- 
ces, and  machinery  therein,  stood  adjoining 
or  near  by  tbe  depots,  switches,  side  tracks, 
at  or  near  the  defendant's  station  or  depot 
at  Wright  City,  in  said  Warren  county,  all 
of  which  was  of  the  value  of  two  thousand 
dollars;  that  on  or  about  said  date  the  de- 
fendant so  carelessly  and  negligently  oper- 
ated, worked,  run,  and  managed  its  said  rail- 
road, and  carelessly  and  negligently  used 
thereon  defective  and  Insufficient  locomotives 
and  engines,  and  so  carelessly,  negligently, 
and  unskiUfnily  operated,  worked,  and  man- 
aged and  run  Ite  locomotives,  engines,  cars, 
and  trains  on  Its  said  swltehea,  railroad,  and 
side  tracks,  that  fire  escaped  from  Its  locomo- 
tives and  engines,  and  was  communicated  to 
plalntifTs  said  bnlldlng,  warehouses,  eleva- 
tor, or  gralnhouse,  and  the  same,  together 
with  said  horse  power,  belting,  and  applian- 
ces and  machinery  therein  as  aforesaid,  wore 
damaged  and  destroyed,  to  plaintltrs  dam- 
age in  the  sum  of  two  thousand  dollars. 
Wherefore,  by  reason  of  the  premises,  the 
plaintiff  says  be  la  damaged  in  the  sum  of 
two  thousand  dollars,  for  which  and  costs 
of  salt  he  asks  Judgment.* 
"Defendant  answered  as  follows: 
'Now  comes  the  defendant  In  the  above- 
entitled  cause,  by  its  attorneys,  and,  for  Its 
answer  to  the  petition  of  plaintiff  therein 
filed,  admlto  that  it  Is,  and  was  on  the  6th 
day  of  April,  1883,  a  corporation  duly  Incor- 
porated under  and  by  virtue  of  the  laws  of 
the  state  of  Missouri.  Defendant  denies  eacb 
and  every  other  allegation  contained  and  set 
forth  In  plalntia*8  petition.  For  other  and 
further  answer  to  the  petition  of  the  plain- 
tiff, defendant  saya  that  on  or  about  tbe 
1st  day  of  November,  1892,  the  plaintiff 
herein  entered  into  a  certahi  written  and 
printed  agreement  with  the  defendant  for  the 
lease  of  certain  ground  then  belonging  to 
the  defendant  In  Warren  couniy,  Missouri, 
in  said  agreement  described,  for  the  purpose 
of  erecting  thereon  a  certain  grainbouse.  said 
agreement  expiring,  under  Its  terms,  on  or 
about  the  31st  day  of  October,  1897,  which 
said  agreement  was  In  words  as  follows,  to 
wit: 

 This  agreement,  made  and  entered  In- 
to this  first  day  of  November,  A.  D.  1892.  by 
and  between  tbe  Wabash  Railroad  Co.,  party 
of  tbe  first  part,  and  B.  F.  ^Edelbelde.'  of 

1( 


Digitized  by  V^OOg  IC 


159 


76  SOUTHWESTERN  REPORTER. 


(Mo. 


"Wrt^it,  In  the  county  of  Wetren,  and  state 
«f  Missouri,  party  of  the  second  part. 

** '  "WitDOfiseFth,  that  the  said  party  of  the 
flnt  part,  for  and  In  coDslderation  of  t^ 
mm  of  one  dollar  per  avmim,  fai  advanee,  to 
aaM  party  of  the  first  part  paid  by  said  sec- 
ond party,  and  upon  the  exprese  eondttloH 
and  stipulation  that  said  second  party  «ball 
astrame  all  risk  of  fire  from  erery  came,  and 
«ball  hold  and  twep  harmless  said  first  party 
from  any  and  all  damages  whatsoever,  from 
fire  or  any  other  cense,  to  any  bolldlns  or 
bnlldings  that  may  be  erected  on  the  land 
lierein  loased,  or  thetr  apptrrtenances  or  coi>- 
tents,  which  gTiarantee  enters  Into  and  forms 
part  of  the  consideration  that  induces  said 
first  party  to  make  this  lease;  and  for  the  fur- 
ther covenants  and  agreements  hereinafter 
contained  on  the  part  of  the  second  party  to 
%)e  kept  and  performed,  hereby  grants  unto 
the  sold  second  party  the  right  to  occupy  and 
aise  for  the  purposes  of  gralnhouse,  the  fol- 
lowing described  part  of  tie  grounds  of  the 
«Ud  party  of  the  first  part,  at  Wright,  coun- 
ty of  Warren,  and  state  of  Missouri,  to  wtt: 
At  a  point  on  the  west  line  of  South  street, 
twenty-three  ^)  feet  north  of  the  center  of 
Wabash  main  track;  thence  northward 
akmg  the  south  side  of  South  street  forty-five 
•(45)  feet  to  the  north  line  of  Wabash  right  of 
■way;  thence  westward  along  the  right  of 
way  line  one  hundred  and  ton  {110)  feet; 
thence  southward  at  right  angle  tblrty-elgJrt 
<38)  feet  to  a  point  seven  and  one-half  (7%) 
feet  north  of  the  center  of  the  Wabash  house 
track;  thence  eastward  parallel  to  the  bouse 
track,  a-nd  seven  and  one-half  (7%)  feet  from 
the  same,  to  the  point  of  beginning. 

"  '  "And  said  first  party  further  covenants 
to  and  with  said  second  party,  Ibat  said  sec- 
ond party  shall  have  the  right  to  occupy  and 
Qse  such  portions  of  land,  selected  and  deslg- 
outed  as  aforesaid,  for  the  location  of  said 
gralnhouse,  for  and  during  the  full  term  of 
Ave  (5)  years'  from  the  date  of  this  agree- 
ment, unless  the  occnpancy  of  saWl  premises 
shall  be  sooner  terminated  In  the  monnsr 
hereinafter  provided. 

" '  "And  the  said  second  party  covenants 
and  agrees  with  the  said  party  of  the  flwt 
IMTt,  to  iiay  all  taxes  that  may  be  aseesaed 
on  mid  gralDhonse  ond  the  herein  leosed 
premises,  and  to  conduct  the  business  of  stor- 
ing and  forwar*ng  grain  or  other  property, 
according  to  such  rules  as  the  party  of  the 
first  part  may  prescribe  In  relation  to  such 
business  at  its  stations  generally. 

'* '  "And  the  said  second  party  hereby  fur- 
ther agrees  for  bhnself,  his  beirs  or  assigns, 
that  they  hereby  assnme  all  risk  of  fire,  from 
any  cause  whatsoever;  that  If  any  Insuranoe 
Is  effected  during  the  continuance  of  this  lease 
or  any  renewal  thereof  by  said  second  party, 
or  any  party  Interested  therein,  on  said  grain- 
bouse  or  the  contents  thereof,  that  said  second 
party  will,  before  such  Insurance  Is  effected, 
exhibit  this  lease  to  the  agent  or  agents,  of- 
fleer  or  oflScers  of  the  Insurance  company  or 


'  companies  through  whom  said  gralnhouBe  Is 
to  be  Insured,  and  procure  the  endorsement 
hsnon  of  said  agent  or  agents,  officer  or  offi- 
cers, and  also  upon  the  policies  of  insurance 
issued  by  them  or  any  renewal  thereof,  to 
the  effect  that  said  Insnrance  company  will 
not,  under  any  circumstances,  bring  or  cause 
to  be  brought  any  claim  or  action  at  law 
j  agRfnst  the  party  of  the  first  part,  Its  suc- 
j  cessors  or  assigns,  for  danngCB  oecvring 
I  during  the  term  of  tbls  lease,  or  any  renew- 
i  al  thereof,  by  flre  or  otfaerwlae,  to  (be  said 
!  gralnhouse  or  appurtenances  erected  on  said 
!  land,  or  to  the  contents  thereof. 

"  '  "And  It  is  hereby  mutually  agreed  be- 
tween  the  parties  hereto,  that  Id  case  said 
I  gralnhouse  shall,  at  any  time  during  the  con- 
tinuance of  this  agreement,  be  destroyed  by 
'  fire  or  otherwise,  the  contract  shall  not  cease 
I  and  determine  by  reastKt  thereof,  but  the  sold 
i  soewid  party  shall  be  allowed  thirty  <30)  days 
1  within  which  to  rebnlld  the  same;  and  in 
case  the  sold  gralnhouse  shall  not  be,  by 
said  second  party,  rebuilt  in  all  respects  equal 
to  one  so  destroyed,  within  thirty  days  from 
the  time  of  the  destruction  by  fire  or  other- 
wise, then  this  contract  shaU,  at  the  option 
of  the  party  of  the  first  part,  cease  and  deter- 
mine, and  be  no  longer  binding  upon  the  por^ 
ties  thereto. 

" '  "And  the  party  of  the  second  part  also 
further  agrees  with  the  party  of  the  first 
part,  that  he  will  remove  said  gcalnbouse 
from  off  the  grounds  of  said  party  of  the  first 
part  at  any  time  during  the  aforesaid  term 
of  five  years  (5)  after  having  received  from 

the  said  party  of  the  first  part  days' 

notice  to  do  so. 

" '  "And  the  party  of  the  first  part  agrees 
to  recognize  said  gralnhouse  as  the  property 
of  the  party  of  the  second  part,  and  permit 
blm  to  remove  the  same,  at  any  time,  from 
the  premises  of  the  party  of  the  first  part. 

" '  "And  It  Is  also  expressly  miderstood  be- 
tween the  parties  hereto,  that  at  eTpiratlon 
of  the  time  mentioned  for  the  continuance  of 
the  right  herein  granted  to  the  second  party, 
the  said  second  party  shall  have  reasonable 
time  for  removing  said  gralnhouse  from  off 
the  groimd  of  the  party  of  the  first  part,  said 
removal  to  be  at  the  expense  of  said  second 
party;  and  till  such  removal,  the  provisions 
of  tMs  lease  regarding  damages  occasioned 
by  fire,  or  otherwise,  shall  remain  In  full 
force  and  virtue, 

"•"And  said  second  party  hereby  agrees 
that  he  will  not  sublet  said  leased  land  nor 
assign  nor  transfer  this  agreement  without 
the  consent  In  writing  of  the  gereml  man- 
ager of  the  party  of  the  first  part,  endorsed 
hereon,  and  subject  to  all  the  conditions,  cov- 
enants, llmltnttona  and  rrstricHonB  of  this 
lease,  and  that  he  will  use  said  teased  land 
for  no  other  purpose  than  that  contemplated 
by  the  terms  of  this  contract. 

"  *  "And  the  said  second  party  hereby  fur- 
ther agrees  to  paint  all  buildings  erected  by 
Um  on  the  herein  leased  [vendBes  a  color  Ja 
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confonDlty  wltb  tlie  unifarm  color  estaUla^ 
ed  bj  Bald  party  of  tbe  flnt  part  for  Its  bvUd- 
iags  generally, 

■  "And  It  ia  dlrtlDctly  understood  and 
igKed  becwaco  tbe  parties  hereto  that  In 
case  tbe  second  party  shall  make  default  In 
any  of  the  covenants  on  his  pait,  to  be  kept 
and  performed,  or  shall  insure  said  grain- 
bouse  on  said  leased  land  without  procuriag 
tbe  endorsement  hereon,  as  hovlnbefore  pro- 
Tided  in  that  respsct*  than  In  that  cos*  it 
^11  and  may  be  lawful  for  the  said  first 
psrty*  Its  assigns,  svecessorB,  agent  or  at- 
torney, at  its  election,  to  uedare  this  agree- 
ment at  an  end,  and  Into  or  upon  said  prem- 
ises, wfdi  tbe  said  gvalnbouse  and  appurte- 
nances hereon  or  shy  part  thereof,  to  enter 
wltB  or  without  isocess  of  law,  and  the  said 
second  par^  or  any  persons  ooeupyiag  said 
premises  and  said  gralnhouae  or  appurtenan- 
ces, to  expel,  remove  and  put  out,  using  force 
as  may  be  necessary  for  that  purpose,  and 
occupy  and  possess  said  premises,  and  hold 
and  occupy  the  grainbouae  and  appurtenan- 
ces thereon  till  they  can  be  removed  or  tbe 
conditions  of  this  lease  shall  bare  been  com- 
piled with  by  said  sscond  party:  Int  no  ac- 
tion or  proceeding  under  this  paraffrapAi  by 
tbe  party  of  the  first  parv  shall  in  any  man- 
ner release  the  party  of  tbe  second  part  from 
tbe  obUflBtioos  and  duties  assumed  ss  re- 
gards damages  occasioned  by  fire,  m  otber- 
wlee,  as  provided  for  in  this  agreement  of 
lease." 

"  'Further  answering,  defendant  says  tliaU 
for  tbe  varioas  considerations  named  in  said 
agreement,  the  plaintiCT  herein  agreed  to  as- 
sume, and  by  said  contract  diu  assume,  all 
risk  of  lire  to  bis  property  then  or  thereafter 
to  be  located  upon  d^endant's  land  as  afore- 
said, from  any  cause  whatever,  and  that  un- 
der said  agreemuit,  for  said  consideratloQ* 
tbe  plaintiff  furtber  assumed  all  risk  of  fire 
from  every  cause,  and  undwtook  and  agreed 
to  hold  and  keep  harmless  the  defendant 
from  any  and  all  damages  whatsoever  from 
fire  or  any  cause  to  any  building  or  build- 
ings tbat  might  be  erected  upon  said  land, 
or  their  appurtenances  and  contents^  Where- 
fore defendant  says  tbat  plaintiff  ought  not 
ta  have  or  maintain  this  case,  and,  having 
fully  answered,  prays  to  be  discharged,  with 
its  costs.' 

"Tbe  issues  were  submitted  to  the  court  on 
tbe  following  agreed  statament  of  facts,  to 

wit: 

"It  Is  taerehy  agreed  by  and  between  the 
parties  hereto  as  followa: 

"  'First  That  tbe  property  sued  for  la  em- 
rectly  deso'ibed  In  tbe  petition,  and  mts  of 
the  value  therein  stated,  and  was  destroyed 
by  Are  on  the  day,  at  the  place,  and  in  the 
manner  alleged  in  tbe  petition. 

"  ^Second.  Tbat  the  lease  between  tbe  par- 
ties thereto,  E.  F.  Ordelhelde  and  tbe  de- 
fdsdant,  Wabash  BaUroad  Conqrany,  dated 
on  the  lat  day  of  November,  1882,  running 
Hn  yeara  tarn  tbe  date  thereof,  was  ex*- 
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CDted  by  said  parties  as  therein  set  forth, 
aiul  that  a  correct  and  true  ct^y  of  said 
lease  is  set  out  In  the  defendant's  answer 
bttdn.  and  proof  thereof  ts  beceby  diBpensed 
yriith  In  this  casa. 

"  This  agreement  tbaU  constltate  a  part 
of  the  record  in  the  above-entitled  cause,  and 
may  be  IntRKlueed  In  evidence  in  support  of 
a  dMuurrer,  motion  to  strike  out,  reply,  or 
otber  pleadings  to  be  hereafter  filed  by  tbe 
plaintiff  In  said  cause,  or  upon  trial  tb»e- 
of.'" 

Tbe  petitftm  alleges  and  the  agreed  state- 
ment of  facta  admits  tbat  the  ijaildlng  of 
plaintiff  was  osnstructed  on  defendant's  right 
of  way  under  a  contract  In  -  which  plaintiff 
expressly  stlpukited  tliat  the  plaintiff  "would 
aasume  all  risk  of  fire  from  any  canse  what- 
soever"; tbat  the  wardnouse  was  destroy- 
ed by  fire  negligently  pnt  oat  by  defendant's 
servants.  Tbe  stipulation  Is  comprehensive 
enotigb  to  tnolude  within  Its  terms  fire  caus- 
ed by  defendant's  own  negligence;  but  plalu- 
tlfl  Insists  that,  bewevm  broad  the  language, 
it  cannot  cover  defendant's  negligence,  be- 
cause a  cownoB  carrier  cannot  contract 
against  its  own  negligence,  such  a  contract 
being  against  public  policy,  and  therefore 
void.  In  Insurance  Co.  v.  C.  &  A.  Ry.  Co.. 
74  Mew  App.  89.  Judge  Smith,  in  a  most  sat- 
isfactory opinion,  ruled  that  a  contract  or 
lease  substantially  like  this  was  not  violative 
of  public  policy.  He  suys:  "Nose  of  the 
property  so  destroyed  was  In  process  of 
transportation  by  defendant,  none  of  It  was 
awaiting  delivery  by  tbe  defendant  to  Its 
conslgneea  after  tran^rartatlon,  and  none  of 
It  had  been  received  by  the  company  (or 
transqportatloD.  The  elevator  and  warehouse 
and  the  property  lu  It  bore  the  same  relation 
to  the  carrying  business  of  the  defendant 
that  tbe  store  and  contents  of  any  mercbni^t 
or  commisstonman  would  beer  to  It  Neither 
the  lease,  nor  tbe  relation  of  the  property  to 
the  defendant,  arose  out  of  tbe  disdiarge  of 
any  dtrty  imposed  upon  It  by  Its  position  as  a 
common  carrier,  or  by  Its  character  of  a  qua- 
si public  corporatioo.  The  feet  tbat  defend- 
ant Is  a  common  carrier  has  no  place  In  this 
case."  A  similar  contract  was  sustained  In 
Butherford  t.  Wabash  Ca,  48  S.  W.  921,  147 
Mo.  441.  Tbe  Court  of  Appeals  in  this  case, 
through  Judge  Bland,  after  a  review  of  tho 
authorities  on  this  subject  held  this  contract 
did  not  contravene  public  policy;  and  this 
court  In  banc,  in  Wabash  R.  Co.  v.  Ordel- 
helde, 72  8.  W.  dSl,  held  this  Identical  con- 
tract was  not  against  public  policy,  not  be- 
ing a  contract  wltb  a  passenger,  employ^,  car 
shipper  wltb  regard  t04  contract  of  carriage, 
nor  contravening  any  duty  devolved  upon  It 
by  law  to  Its  employfia.  Section  1111,  Rev. 
St.  1800,  which  rendm  every  railroad  com- 
pany liable  fur  damages,  Irrespective  of  neg- 
ligence, to  every  person  whose  property  may 
be  Injured  or  destroyed  by  fire  communicat- 
ed directly  or  Indirectly  by  locomotive  en- 
gines In  use  on  said  railroad,  expressly  au- 
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thorlces  the  railroad  companies  to  procure 
Ineiurance  against  sucb  damages.  In  Wabash 
R.  Oa  V.  Ordelbeide,  72  S.  W.  684.  this  court 
In  banc  held  that  this  contract  was  one  of  In- 
demnlt7  against  loss  occurring  by  fire  set  oat 
by  the  engines  of  defendant,  and  It  was  not 
against  public  policy  to  allow  It  to  make 
such  a  contract  with  plalntUF.  We  are  sat- 
isfied with  the  reasoning  and  conclusions 
reached  by  the  court  in  banc  in  construing 
this  contract,  and  they  must  control  this 
case  also.  The  views  therein  expressed  are 
in  accord  with  the  decision  of  the  Supreme 
Court  of  Iowa  In  Grlswold  v.  111.  Central  R. 
R.,  57  N.  W.  843.  24  L.  H.  A.  647,  and  Hart- 
ford Fire  Ins.  Co.  v.  Ry.  Co..  70  Fed.  201. 
17  C.  C.  A.  62,  30  L.  R.  A.  193;  Stephens  T. 
Ry.  Co.,  109  Cal.  80.  41  Pac.  783,  29  L.  B. 
A.  751.  60  Am.  St.  Rep.  17.  We  deem  it  un- 
necessary, In  view  of  these  decisions,  to  re- 
peat the  reasons  given  at  length.  The  com- 
pany had  the  option  to  lease  or  to  refuse  to 
lease,  and  if  It  did  lease  to  plaintiff,  and 
stipulated  for  indemnity  from  damages  caus- 
ed by  Its  negligence  in  firing  the  property  of 
plalntlir  placed  upon  its  right  of  way  by  Its 
permission,  that  contract  In  no  way  relieved 
It  from  the  dlecliarge  of  any  duty  to  tlie  pub- 
lic, or  to  any  passenger  or  shipper  or  any 
employe,  that  the  law  or  pntdlc  policy  im- 
posed upon  It. 

It  results  that  the  Judgment  of  the  circuit 
court  must  be,  and  Is,  reversed.  All  concur. 


UcFABLAND  v.  MISSISSIPPI  BIVBB  ft 
a  T.  BY.  CO. 

(Supreme  Court  of  Minouri,  Oivirion  No.  2. 
June  0,  1903.) 

RAILROADft-riRES— DAMAGES  AND  PENALTY 
—WHO  ENTITLED  TO  RECOVER— STATUTES- 
CO  N  STI T  UTIO  NAU  TY—1 N  STRU  CTION  8. 

1.  Rev.  St.  1889,  }  2014,  requires  railroads 
to  Iceep  their  rights  of  way  clear  of  dry  vegeta- 
tion and  uuderCTOwtlL  so  as  to  prevent  fires, 
and  provides  that  "any  corporation  •  •  * 
failiog  to  comply  with  the  provisions  of  this 
Beotion  shall  incur  a  penalty  not  to  exceed  five 
hundred  dollars,  and  be  liable  for  all  damages 
done  by  said  neglect  of  duty."  Held,  that  the 
pennlty,  as  well  as  the  damages,  were  recovera- 
ble by  the  person  aggrieved  by  a  failure  to  com- 
ply with  the  statute. 

2.  Itev.  St.  1899,  |  2391.  provides  that, 
"whenever  a  fine  or  penalty  is  or  may  be  in- 
fiictod  by  any  statute  of  this  state  for  any  of- 
fense, the  same  may  be  recovered  by  indict- 
ment or  infommtiou  notwithstanding  another  or 
different  remedy  for  the  recovery  of  the  sume 
may  be  specified  in  the  law  imposing  the  fine, 
I)eii«lt,v  or  forfeiture.  Provided,  that  in  all 
oases  the  fine,  penalty  or  forfeiture  shall  go  to 
the  state,  county,  corporation,  person  or  persons 
to  whom  the  law  imposing  the  same  declares  it 
shall  accrue."  Brld.  that  the  failure  to  comply 
with  the  requirements  of  section  2014  was  not 
an  offense,  within  the  meaning  of  section  2391, 
and  heuce  did  not  give  the  state  a  right  to  sue 
in  its  own  name  for  a  recovery  of  the  penalty 
iiiipn<ied  thereby. 

3.  In  an  artion  against  a  railroad  for  dam- 
age by  fire,  the  jury  were  injitnicted  to  find  for 
plaintiff  if  they  found  that  defendant  failed  to 
-^use  all  dead  and  dry  vegetation  and  under- 


growth on  its  right  of  way  to  be  removed,  and, 
by  its  agents  and  servants,  while  operaUng  a 
locomotive,  "permitted  sparks  aad  fire  to  escape 
from  said  locomotive  and  set  fire  to  the  grass, 
stubble,  snd  combustible  matter  on  and  in  the 
vicinity  of  its  said  road,  and  which  said  fire 
escaped  to  the  adjoining  premises  and  *  *  • 
destroyed"  plaintiff's  property.  Beld  not  objec- 
tionable as  not  requiriug  a  finding  that  the 
fire  began  on  the  right  of  way,  and  thence  es- 
caped to  plaintiff's  property. 

4.  The  Instruction  was  not  objectionable  as 
not  requiring  the  jury  to  find  that  the  failure 
of  defendant  to  clear  off  the  right  of  way  wau 
the  proximate  cause  of  plaintiff's  injury,  or 
that  the  fire  was  communicated  by  reason  of 
dead  and  dry  grass. 

5.  Rev.  St.  1889,  |  2014,  does  not  violate  the 
fourteenth  amendment  to  the  Constitotlon  of 
the  United  States,  providing  that  no  state  shall 
deprive  any  iwrson  of  property  without  due 
process  of  law,  or  the  clause  of  uie  Constitution 
of  Missouri  providing  that  private  property  shall 
not  be  taken  for  private  use. 

Appeal  from  Circuit  Oourt,  St  Fmncoia 
County;  Jas.  D.  Fox,  Judge. 

Action  by  J.  L.  McFarland  against  the  Mis- 
sissippi River  &  Bonne  Xerre-  Railway  Com- 
l)any.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed, 

Huff  A  Sleeth,  for  appellant.  Pipkin  ft 
Swlnk,  for  respondent 

BURGBSS,  J.  The  petition  in  this  case 
is  In  two  counts.  The  first  count  la  as  fol- 
lows: "Plaintiff  states  that  W.  F.  Mitchell 
is,  and  was  at  all  the  times  hereinafter  men- 
tioned, the  owner  of  certain  premises  in  tbe 
county  of  St  Francois,  being  the  premises 
on  which  the  said  W.  F.  Mitchell  then  and 
now  resides;  that  plaintiffl  had  located  on 
said  premises  of  W.  F.  Mitchell,  with  bis 
knowledge  and  consent  twen^-six  cords  of 
wood;  that  on  the  6tli  day  of  September,  1809, 
defendant  was  and  is  a  corpontion  owning 
and  operating  a  railroad  in  and  through  tbe 
county  of  St.  Francois,  state  of  Missouri;  tbat 
the  nllroad  of  defendant  tuns  through  the 
said  premises  of  W.  F.  Mitchell:  that  on 
ti»  6th  ^y  Of  Beptember,  1800,  a  certain  lo- 
comotire  was  in  use  on  said  railroad,  and 
was  then  and  there  attached  to  and  drawing 
a  train  of  cars  at  the  point  where  said  road 
inms  through  the  premises  of  the  said  W. 
F.  Mitchell;  that  said  locomotive  was  so 
defectively  and  improperly  built  and  con- 
structed, and  was  so  carelessly,  negligently, 
and  unsklllfully  managed  by  tbe  agents,  serv- 
ants, and  employes  of  defendant  in  charge 
thereof,  that  sparks  of  fire  escaped  firom  said 
locomotlTe  and  set  flre  to  the  grass,  stub- 
ble, and  combustible  matter  on  and  In  the 
vicinity  of  its  said  road,  and  which  said  flre 
escaped  to  the  adjoining  premises  of  the  said 
W.  F.  Mitchell,  and  burned,  consumed,  and 
destroyed  a  large  amount  of  cord  wood  lo- 
cated thereon,  and  belonging  to  tbe  plaintUT, 
to  wit  twenty-six  cords  of  wood.  Of  tbe  value 
of  fifty-two  dollars,  to  the  dsmsge  of 
plalntlir  of  fifty-two  ($52)  dollar^  for  wblcli 
pialntifT  asks  Judgment"  The  second  count 
la  an  action  under  section  2614,  ReT.  St. 
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18S9,  for  penalty  for  the  faUare  of  defend- 
ant to  comply  with  said  atatnte,  in  this: 
"Said  company  failed  between  the  1st  and 
tlie  I5tb  days  of  August,  1899,  and  between 
the  6tta  and  25th  days  of  October,  1899,  to 
came  all  dead  or  dry  vegetation  and  uuder- 
growth  upon  the  right  of  way  occupied  by 
bald  railroad  company  about  one  and  one- 
lulC  miles  north  of  the  'Junction,'  a  station 
on  said  road,  and  at  a  point  adjacent  to 
the  farm  and  property  of  the  said  W.  F. 
Mitchell,  to  be  cleaned  off,  or  burned  up  or 
removed;  that,  by  reason  of  tbe  failure  of 
the  said  defendant  company  to  comply  with 
the  statute  aforesaid,  said  defendant,  by  Its 
agents  and  servants,  on  or  about  the  Oth  day 
of  September,  1896,  while  operating  a  loco- 
motive engine  on  its  said  road,  where  it  runs 
throng  the  said  W.  F.  Mitchell's  fftrm  afwe- 
said.  wJilch  mid  engine  or  loomiotlve  was 
so  defectively  and  improperly  bnllt  and  con- 
Btmcted.  and  was  so  carelenlyt  negligently, 
and  wusklilfully  managed  by  the  agents, 
servants,  and  nnployfis  of  defendant  in  charge 
thereof,  that  spa^  of  fire  escaped  from  said 
locomotive,  and  set  fire  to  the  grass,  stubble, 
and  combnstible  matter  on  and  in  the  vfdn- 
tty  of  Its  said  road,  and  which  said  fire  es- 
caped to  the  adjoining  premises  of  tbe  said 
W.  F.  Mitchell,  and  burned,  consomed,  and 
destroyed  a  large  amount  of  cord  wood  there- 
aa.  and  belonging  to  the  plaintiff,  to  Us  dam- 
age  That  said  plalntltC,  by  virtue  of  section 
2614,  Uev.  St.  Ma  1880,  is  entitled  to  tbe  pen- 
alty therein  provided,  to  wit.  five  hmidred  dol- 
lars, and  thcrcfcoe  asks  Judgment  for  the  sum 
of  Ave  bundred  dollars  and  costs."  The  an- 
swer Is  first  a  general  denial,  and  then  pro- 
ceeds an  follows:  "And  for  other  separate  and 
distinct  defense  to  plaintiff's  pretended  cause 
of  action,  defendant,  itlll  denying  that  plaintiff 
soflered  any  damage  as  alleged  in  his  peti- 
tion, says  that  on  the  date  alleged  In  tbe  peti- 
tion tbrre  was  a  fire  near  defendant's  right 
of  way  that  burned  and  destroyed  certain 
property  which  it  la  alleged  belonged  to 
plalutlfT,  and  that  the  same  Ore  at  the  same 
day  and  time  burned  certain  other  property, 
belonging  to  other  parties,  and  that  said  oth- 
er parties  are  also  demanding  against  this 
defendant  Judgment  tat  said  damages  so 
alleged  to  have  been  suffered  by  them,  and 
also,  under  the  provislonB  of  section  1110, 
Uev.  St  1899,  ate  each  demanding  a  penalty 
not  exceeding  9S00  because  of  such  damage. 
Wherefore  defendant  says  that  there  Is  a 
nonjoinder  of  parties  plaintiff  herein,  and 
that  philnttff  can  recover  nothing  herein,  by 
way  of  penalties,  without  Joining  In  the  same 
action  all  wbo  suffered  from  said  fire.  De- 
tntdant  further  says  tbnt  the  said  statute 
(!j'.'CtIon  lllCK  Rev.  St.)  Is  nuconstltntional,  in 
that  tbe  same  attempts  to  take  the  property 
of  the  defendant  for  private  use  without 
Jnit  compensation,  and  Imposes  upon  defend- 
ant an  excessive  penalty,  and  is  an  unjust 
discrimination  against  this  defendant"  The 
trial  resulted  In  a  verdict  and  Judgment  In 


favor  of  plalntift  on  tbe  first  count  In  tbe 
sum  of  $89,  and  on  the  second  count  in  the 
sum  of  fl50.  Defendant  In  due  time  filed 
motion  for  new  trial  and  In  arrest,  which 
being  overruled,  it  appeals. 

Tbe  facts  are  substantially  as  follows:  On 
the  6th  day  of  September,  1889,  plaintiff  was 
the  owner  of  cord  wood  of  the  value  of 
which  was  corded  up  on  tbe  land  of  one  W.  F. 
Mitchell,  by  and  with  his  consent,  within 
40  feet  of  defendant's  right  of  way.  On  that 
day  the  wood  was  consumed  by  fire,  which, 
tbe  evidence  tended  to  show,  was  occasioned 
by  tbe  negligence  of  defendant  in  the  man- 
agement of  Its  train.  In  consequence  of  which 
Are  escaped  from  its  engine,  setting  the  grass 
upon  its  right  of  way  on  fire,  which  had  not 
been  burned  off  between  the  Ist  and  ISth 
of  August,  1889,  as  required  by  statute,  and 
thus  communicated  to  plaintiff's  wood. 

Tbe  court,  at  the  request  of  plaintiff,  and 
over  the  objection  of  defendant,  Instructed 
tbe  Jury  as  follows: 

"(1)  The  court  instructs  the  Jury  that  this 
action  is  brought  to  recover  damages  done 
to  the  cord  wood  of  plaintiff.  In  tbe  first 
count,  for  ACty-two  dollars,  and  In  the  sec- 
ond count  for  the  penalty,  as  provided  In  sec- 
tion 1110,  Rev.  St.  1899,  for  failure  to  clear 
and  bum  off  the  right  of  way.  In  any  sum 
not  exceeding  .Ave  hundred  dollars. 

"(2)  The  court  Instructs  tbe  Jury  that  if 
they  believe  from  the  evidence  that  the 
defendant,  the  Mississippi  River  ft  Bonne 
Terre  Railway  Company,  on  or  about  tlie 
6th  day  of  September,  1^.  while  ninnlng  Its 
locomotive  steam  engines,  cars,  and  coaches 
on  its  line  of  road  in  St  Francois  ODunty,  Mis- 
souri, through  Its  servants,  agenta,  and  em- 
ployes, permitted  the  -sparks  and  Are  to  es- 
cape from  Its  engine  or  engines,  and  set  fire 
to  the  grass,  stubble,  and  combustible  mat- 
ter on  and  in  the  vicinity  of  its  said  road, 
and  from  thence  escaped  to  the  adjolidng 
premises  of  plaintiff,  and  burned,  consumed, 
and  destroyed  cord  wood  belonging  to  plain- 
tiff, you  will  And  for  the  plaintiff,  and  assess 
hbi  damages  at  mch  smn  as  yon  may  find 
was  the  reasonable  value  of  the  property 
consumed,  not  exceeding  fifty-two  dollars. 

"<8)  The  court  instructs  tbe  Jury  that  un- 
der the  laws  of  this  state  all  railroad  com- 
panies are  required,  and  It  Is  made  their  du- 
ty, to  cause  all  dead  or  dry  vegetation  or 
undergrowth  upon  tbe  right  of  way  occupied 
by  said  railway  company  to  be  cleaned  off 
and  burned  twice  each  year,  for  the  purpose 
of  preventing  tbe  spread  of  Are  and  the  de- 
struction of  property,  to  wit,  between'  the  1st 
and  15th  day  of  August  and  between  the  5th 
and  2r>th  day  of  October  In  each  year. 
Therefore.  If  you  find  from  tbe  evidence  In 
this  cause  that  the  defendant  tbe  Mississippi 
River  ft  Bonne  Terre  Railway  Company,  fail- 
ed between  the  1st  and  15tb  days  of  August. 
1889,  to  cause  all  dead  and  dry  vegetation 
and  undergrowth  upon  the  right  of  way  oc- 
cupied by  said  railway  company,  about  one 
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and  on&-baIf  mllee  north  of  the  Junction,  a 
station  on  its  said  road,  at  a  point  adjacent 
to  tbe  farm  of  W.  P.  Mitchell,  and  wbeM  said 
rallroud  runs  tlirough  tbe  farm  of  W.  F. 
Mitchell,  to  be  cleaned  off  and  boitted  off,  or 
removed,  and  that  defendant,  by  Its  agenta 
and  servants,  on  or  abowt  the  6th  day  of 
September,  1SS&,  while  operating  a  looomo- 
tlve  engine  wbai-e  It  rans  through  W.  F. 
Mltrtiell's  farm  aforesaid,  pormltted  sparks 
and  flre  to  escape  from  said  locomotive,  and 
set  tire  to  the  gmse,  stubble,  and  combustible 
ntatter  on  asd  in  tbe  vidnlty  of  Its  said  road, 
aod  which  said  fire  escaped  to  the  adjt^alng 
premises  of  W.  F.  Mitchell,  and  buened.  con- 
swned.  and  destroyed  the  wood  of  i^alntiff 
located  thereon,  and  that  said  woed  was 
placed  tbene  by  [>ennlsBlon  of  the  said  W.  F. 
Mitciiell,  ta  tbK  damage  of  plaintiff,  yea  wiU 
find  tbe  Issues  for  the  plaintiff,  and  assess 
the  penalty  at  a  sam  not  exceeding  five  hun- 
dred dollars." 

Tbe  following  Instructions  were  asked  by 
detendant  and  refused,  to  wit: 

"(1)  Tbe  court  instructs  the  Jury  that,  un- 
der tbe  pleadings  and  evidence,  the  plaintiff 
casiiot  recover  on  the  second  count  of  tbe  pe- 
tition, and  your  verdict  must  be  for  the  de- 
fendant on  said  second  count. 

"(2)  The  court  instructs  the  Jury  that  this 
action  being  brought  under  wh.at  is  now  sec- 
tion laiQ,  Biev.  St.  Mo.,  and  the  fire  which  is 
alleged  to  have  destroyed  plalntUf's  property 
having  occurred  before  the  time  In  which  de- 
fendant was  required  to  clear  off  its  right  of 
way  tbe  second  time  in  tbe  year  18Q&,  de- 
fendant cannot  recover  in  this  action  on  tbe 
second  count  thereof,  and  your  verdict  on 
that  count  must  be  for  tbe  defendant. 

"(3)  Tbe  court  instructs  the  jucy  that  the 
plaintiff  Is  not  entitled  ta  recover  on  the 
second  count  set  out  in  his  said  petition,  for 
tbe  reason  that  the  penalty  sued  for  In  said 
seoend  count  la  excessive,  and  in  violation  of 
section  25  of  article  2  of  tbe  Oonstitutioa  of 
the  state,  and  that  said  section  1110  of  tlut 
Revised  Statutes  of  Misaowl  of  1889,  upon 
which  said  second  count  la  baaed.  Is  thax' 
tote  null  and  void,  and  because  said  section 
is  also  in  violation  of  the  first  section  of 
fourteoath  amendbaent  to  tbe  Constttntion  of 
tbe  United  States,  la  that  It  depclves  the  de- 
taidaat  compangr  of  tbe  pr^rty  without  due 
process  of  law,  and  without  Juat  compenaa- 
tloo  or  any  compensation  whatever,  and  de- 
nies to  the  defendant,  a  citizen  of  the  state 
of  Missouri,  the  equal  protection  of  its  laws, 
as  afforded  to  other  cltisens  of  this  state,  and 
is  therefore  void;  and  tbe  jury  will  return 
a  verdict  for  the  defendant  on  said  second 
count." 

It  may  be  conceded  that  tbe  act  In  quea- 
tion  is  penal  In  its  character,  and  must  be 
strictly  construed,  and  that  Its  puriioBe  was 
te  enforce  the  performance  of  a  duty  im- 
posed by  statute  upon  ruilrond  corpora tlons. 
But  It  does  not  necessazUy  follow  tbat  a  per- 
aoa  who  is  damaged  by  reastm  of  the  failure 


of  a  radltoad  oompany  te  ooniriy  with  the 
provislsns  of  the  act  maj  not  sue  for  and 
recover  part  or  all  of  the  penalty.  It  is  true 
that  no  part  of  the  penalty  In  express  terms 
given  by  tbe  statute  to  the  persoa  suBeriog 
the  damage,  or  tbat  any  part  of  it  la  given 
to  an  infonner,  or  that  any  infomaer  la  au- 
thorized to  sue  in  his  own  name,  or  to  cause  a 
suit  to  be  brought  by  the  stata  Ttw  evident 
purpose  of  the  Laglaiature  was  "for  the  pur- 
pose of  pDeventtng  the  spreading  of  fire  and 
tbe  destraotton  of  property"  of  the  adjacent 
property  owners,  aad  to  afford  them  ample 
redress  for  damages  sustained  by  fires  wlo.- 
stoned  by  the  nonobservance  of  the  pravlalcms 
of  the  statute  by  suob  cempaniea.  It  was 
never  for  oae  moment  cooifeemplated  by  the 
lawmakers  that  tbe  penalty  might  be  sued 
for  or  collected  by  any  other  person  tlnui  the 
person  damaged,  which  is  clearly  indicated 
by  the  laagiuge  used.  It  says:  "And  any 
corpt^ation,  company  et  person  faHiog  to 
comply  with  the  pcovistens  of  tHiis  section 
sliall  incur  a  penalty  not  to  exceed  five  hun- 
dred doltaira,  and  be  liable  for  all  damages 
done  by  said  neglect  ot  duty,"  It  la  clear 
from  the  language  employed  that  the  pen- 
ally imposed  by  tbe  statute  Is  for  the  benefit 
of  persona  damaged,  and  tbat  the'  penalty  la 
Incident  to  the  damages,  for  the  statute  aays, 
"shall  incur  a  penalty  not  to  exceed  five  hun- 
dred dollars,  and  be  liable  for  all  damages 
done  by  said  neglect  of  ^tty";  thus  dearly 
Indicating  that  no  one  who  lias  not  sustained 
damages  can  aue  for  the  penalty.  In  pass- 
ing upon  this  question  in  Boott  v.  Mo.  Pac. 
Ry.  Co..  38  Mo.  App.  623,  It  is  said:  "The 
exact  language  of  the  statute  la  that  'any 
[railroad]  corptmthm,  oompany  or  person 
failing  to  comply  with  lis  provisloaa  shall  in- 
cur a  penalty  not  to  eseeed  five  hundred 
dolJara,  and  be  liable  for  all  damages  done  by 
said  neglect  of  duty.'  Liable  to  whom?  To 
tbe  state  or  the  county  or  the  person  who 
has  suffered  from  the  neglect  of  duty.  Tbe 
damages,  indisputably,  are  recoverable  by  tbe 
aggrieved,  and  why  not  the  penalty  as  well? 
There  is  nothing  in  tbe  laagaage  which  we 
have  Just  quoted  tbat  Justifiea  the  condualon 
tbat  the  damages  are  to  be  recovered  by  tbe 
aggrieved  party,  and  tbe  peoabty  by  the  atnte 
or  count?  for  tbe  use  of  tbe  county  siiwol 
fund.  If  tiie  Leglalatore  had  so  Intended,  it 
would  have  been  so  expressed  is  the  statute 
itselL  The  statute  b^ng  penal,  in  the  ab- 
sence of  any  conatitutioBal  restriction  the 
Legislature  may  lawfully  make  a  dispositlou 
I  of  tbe  penalty  imposed  by  it  aa  will,  in  Its 
discretion,  best  subserve  the  purjioses  of  tbe 
enactment,  Instead  of  giving  tbe  whole  pen- 
alty to  the  state  or  the  county,  or  dividing  it 
and  providing  for  a  qui  tarn  action,  the  whole 
penalty  Is  given  to  the  party  wlio  haa  been 
Injured;  and  the  method  adapted  Is,  no 
doubt,  the  most  etHcieut  one  for  the  enforce- 
ment oC  ttie  statute." 

But  dcf^'ndiint  contends  tbat  section  2391, 
Rev.  St  ISaOt  certaJaly  gives  tlm  right  to 
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the  state  to  sue  In  Its  awn  nsme  for  tite  r» 
cowry  of  tbis  penalty.  That  statute  pro- 
rfdes  that,  **wheneTer  a  fine  or  penalty  la  w 
may  be  inflicted  Ijy  aoy  statnte  oC  tbbt  state 
for  any  offenee,  the  same  may  be  raeevwed 
by  Indictment  or  Information  notwlthstand- 
log  auotber  or  d11fer«it  remedy  for  tbe  rfr- 
coTOTj  of  tbe  same  may  be  specified  In  tbe 
law  imposing  the  fine,  penalty  or  forfeiture. 
Provided,  that  In  all  cases  tbe  itaie.  praiany 
or  forfritnre  shan  go  to  tbe  state,  coonty, 
corporation,  person  or  persons  to  vbom  the 
law  Imposing  tbe  same  declares  It  shall  ae> 
crae."'  It  will  be  observed  tbat  the  flae,  pen- 
alty, or  forfeltnre  Inflicted  by  the  statate 
onder  consMeratlon  Is  ftir  an  otTense  which 
may  be  covered  by  indictment  m  Information, 
and  not  a  "breach  of  the  laws  established 
for  tbe  protectkm  of  the  public,  as  dlatln* 
gnisbed  from  an  infringement  of  mere  prl* 
Tate  rights;  a  public  violation  of  law;  a 
crime;  alia,  sometimes,  a  crime  of  the  lesser 
grade,  or  mlsdoneanor.'*  17  Am.  &  Kng. 
Enyc.  of  Law,  86.  It  is  platn,  thsveftne,  that 
the  statute  Imposing  a  duty,  and  fixing  pen- 
alties for  a  failore  to  perform,  Is  not  an 
offense,  within  tbe  mcantng  ot  tbe  statute 
bnt  tbe  mere  infringement  of  prtvate  rigbta, 
Dot  puntebable  by  Indlctnhmt  or  information, 
and  therefore  not  wlttibi  the  meaning  of  sec- 
tion 2391,  supra.  The  fltatute  don  not  enti- 
tle an  injured  party  to  recover  absolutely 
the  entire  amount  of  the  penalty,  but  any 
part  or  all  of  it  to  be  determined,  of  course, 
by  the  court  or  Jury,  tbe  limit  betng  9500; 
and,  aRhongh  tiiwe  may  be  a  nnrnbo-  of  per^ 
Kons  damaged  try  reason  of  tbe  ftiUure  of  a 
railroad  company  or  corporation  to  comply 
with  tbe  statute,  the  penalty,  all  told,  can- 
not exceed  the  sum  indicated  for  the  same 
neglect  of  daty— In  other  words,  the  same 
ftre;  and  the  plaintiff  who  first  brings  his 
rase  to  Judgment,  and  recovers  judgment 
for  part  or  all  of  the  penalty,  will  be  entl* 
lied  to  tbe  preference  ovtsr  all  others,  and 
so  OR,  wntU  judgment  Is  Teoorered  for  the 
fail  amount.  The  defendant  can  then  show. 
In  any  subsequent  ease  growing  out  of  the 
same  n^llgent  act,  tiie  prior  Juclgment  in 
reduction  at  tbe  amount  of  any  subsequent 
claim  tot  tbe  same  neglect  for  wtalch  It  may 
be  liable,  and  so  until  tbe  Umtt  Is  readied. 

Instrnctfcm  numbered  3  given  for  plaintiff 
Is  complained  of  upon  tbe  gronnd  that  it 
did  not  reqnlre  the  jury  to  find  that  the  flre 
began  on  tbe  right  of  way  of  tbe  road,  and 
thence  encaped  to  ttie  plaintiff's  property,  did 
net  require  tbe  jury  to  find  that  the  f&llnre 
to  clear  off  the  right  of  way  was  the  proxi- 
mate cause  of  plaititlff'B  Injury,  and  did  not 
ten  the  Jury  that  only  in  tbe  event  tbe  flre 
van  commmrieated  dead  and  dry  vegeta- 
tlrni  mad  undergrowth  would  the  defendant 
be  liable  Bnt  the  instruction  is  not  open  to 
tbe  first  objection  interposed,  because  it  does 
reifuire,  in  so  many  words,  that  the  fire  be- 
^  *Nm  and  in  tbe  vidnlty  of  said  road." 
Xor  is  tiie  msdroctloii  niaeepdble  to  the  ob- 


jection tbat  It  does  not  reqo^  fha  jury  to 
find  that  the  failure  of  defendant  to  clear 
off  the  right  of  way  was  the  proxUnate 
cause  of  philntUF's  inJuiTi  or  that  the  flre 
was  communicated  by  reason  of  dead  and 
dry  grass.  The  instructions,  when  taken  to- 
gether, presented  the  Issues  very  fairly  to  the 
Jury,  and  tbe  evidence  was  amply  snfflclent 
to  sustain  the  verdict 

Therefore,  being  unable  to  perceive  where- 
in the  statute  upeu  which  plalntUT  grounds 
the  second  count  of  Us  cause  of  action  Is  un- 
constitutional, because  violative  of  tbe  four- 
teenth amendment  to  the  Constitution  of  tbe 
United  States,  or  of  that  clanae  of  the  Oon- 
stltutlon'of  this  state  which  provides  that 
private  property  shall  not  be  takoi  for  prir 
vote  use,  we  affirm  the  judgment 


GAKTT,  P.  J, 
ting. 


concurs.  V07^      not  lit 


SCHNEIDER  T.  PATTON  et  aL» 

(Spireme  Court  of  Missouri,  Divirion  No.  2, 

March  17,  1903.) 

niAUDULBNT  OONVKT  AN  CBS— ACTION  TO  BBT 
ASIDB  —  PBAYBR  —  RELIEF— AMENDMENT — 
FRAUODLENT  OBANTflB-LIABiU-nr— NBCBS- 
8ARY  PARTLB8  —  FINAIt  JUHOUBNT  —  NBW 
TRIAL. 

1.  WTiile,  under  the  general  prayer  for  relief, 
a  party  mey  hare  any  relief  to  wbich  be  may 
show  himiicif  entitled,  such  relief  must  be  found- 
ed on  and  consifteut  with  tbe  aUegatious  in  the 
bill,  and  not  such  as  may  be  prcveu  at  the  trial. 

2.  Plaintiff,  the  arsignee  ot  certain  judgmcnta, 
alleged  in  his  petttiou  tfaaft  the  jndgniLiit  debtor 
aztd  one  of  tbe  defendants  ovued  certoio  real 
efttatc  io  cqaal  c^arei!;  that  they  sold  the  same, 
taking  notes  secured  by  a  trust  deed  on  the 
property  for  the  purchase  price;  tbat  tbe  trust 
deed  was  foreclosed  after  the  rendition  of  the 
^d^enta.  and  the  title  taken  by  defeudaot, 
for  the  purpose  of  aiding  the  judgment  debtor 
in  delaymg  aud  deftaoding  his  creditor;  tbat 
defendant  thereafter  sold  part  of  tbe  land,  tak* 
big  a  note  in  part  paymoat  tterefor,  and  held 
tbe  some  in  trust  for  the  debtor.  Tbe  petition 
then  prayed  that  the  conveyance  by  defendant 
be  set  ande,  and  the  debtor's  intercut  in  tbe 
land  be  subjected  to  tbe  Hen  of  tke  jodgroents. 
Htld.  tbat  the  fact  tbat  daring  tbe  trial  plabi- 
tiff  amended  his  petition,  by  adding  an  addition- 
al prayer  ''for  such  personal  judgment  against 
defendant  as  may  be  proper  a'od  legal,"  did  not 
convert  tbe  pftition  into  one  charging  defend- 
ant as  a  f  raudnieiit  grantee,  and  liable  in  equity 
to  a  persoiial  judgment  in  plaintiff's  faror. 

3.  Aa  tbe  petition  in  no  way  intimated,  nor 
contained  any  allegations  from  which  it  wonld 
be  inferred,  on  what  account,  if  at  all,  a  per- 
soaaJ  jmigmeut  against  defendant  would  be 
asked.  Kuoh  judgment  was  nnauthorlsed. 

4.  The  court  found  that  before  tbe  filing  of 
the  petition  defendant  turned  over  to  tbe  debtor 
the  latter's  share  of  tile  proceeds  of  the  sale 
of  the  Inod.  Bcld  to  discharge  defendant  from 
liability  therefor. 

5.  In  flD  action  by  a  jndgnient  creditor  against 
a  fraudulent  grantee  to  !>Pt  a*:ide  a  coareyance 
of  real  estate  by  the  judgment  dobtor  for  fraud, 
and  to  BUbject  it  to  the  paj-ment  of  the  judg- 
ment, the  judgment  debtor  la  not  a  necctisary 
party. 

6.  A  decree  required,  aaaong  other  things, 
that  within  five  days  defendant  indorse,  aaaign. 


•RelMn-tng  denied  Jum  S,  UMi 
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and  tTADsfer  a  promiuioFj  note  to  the  clerk  of 
the  court,  to  be  held  by  the  latter,  for  the  use 
and  benefit  ol  plaintifF,  until  the  further  order 
of  the  court,  and  that,  on  failure  to  comply 
within  the  time  named,  plaintiff  should  have 
jadgmeDt  against  him  for  the  face  value  of  the 
note,  with  interest.  It  further  decreed  costs 
in  plaintiff's  favor.  Held  a  final  judgment,  and 
a  motion  for  a  new  trial  was  properly  made 
after  its  rendition  and  before  entry  of  judg- 
ment against  defendant  for  the  face  value  of 
the  note. 

7.  The  fact  that  the  court  thereafter  made 

some  changes  In  the  decree  did  not  rob  it  of  its 
integrity  as  a  final  decree. 

8.  The  decree  was  none  the  less  final  because 
defendant  failed  to  comply  therewith,  and  a 
final  judgment  was  rendered  against  him  for  the 
face  value  of  the  note,  with  interest. 

Appeal  from  Circuit  Court,  Buchanan 
County;  A.  M.  Woodson,  Judge. 

Action  by  J.  George  Schneider  against  Ber- 
nard Fatton  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

Stauber,  Crandall  &  Strop  and  H.  M.  Ra- 
in^, for  appellants.  Jas.  W.  Boyd,  for  re- 
Bpondent. 

BUBOESS,  J.  This  Is  a  suit  by  a  Jndg- 
ment  creditor  of  one  Thomas  Maney,  the 
object  of  'tfbicb  is  to  subject  certain  lands 
and  lota  of  laud  owned  by  said  Maney  to  the 
lien  and  payment  of  certain  judgments  held 
and  owned  by  the  plaintiff  against  him.  The 
amended  petition,  omitting  caption,  is  as  fol- 
lows: 

"Flalntltt  for  fate  amended  petition  states: 
That  on  or  about  the  3d  day  of  October,  1893, 
the  state  of  Missouri,  at  the  relation  and  to 
the  nse  of  Francis  T.  Conrad,  recovered 
Judgment  In  the  drcnlt  court  of  Buchanan 
county,  Missouri,  against  Thomas  Mauey 
and  others,  for  the  sum  of  $13,413.97,  which 
said  judgment  was  based  upon  the  bond  of 
James  Walsh,  as  administrator  of  the  estate 
of  Thomas  Conrad,  deceased,  which  said 
bond  was  In  the  sum  of  slxty-flre  thousand 
dollars;  but  the  amount  of  the  recovery  for 
the  breach  of  said  bond  was  the  sum  here- 
inabove stated.  That  on  or  about  said  date 
the  state  of  Mlssoml,  at  the  relation  and  to 
the  use  of  Martha  Olark,  recovered  judg- 
ment in  tfae  said  court  against  Thomas  Ma- 
ney and  others  on  the  same  bond,  for  the 
breach  thereof,  the  sum  of  $7,613.51.  And 
the  state  of  Missouri,  at  the  relation  and  to 
the  use  of  Agnes  Conrad,  about  said  date, 
recovered  in  said  court  Judgment  against 
said  Thomas  Maney  on  said  bond,  for  dam- 
ages on  account  of  the  breach  of  said  bond, 
the  stun  of  $7,613.51.  That  on  or  about  the 
3l8t  day  of  August,  1S04,  each  and  every  one 
of  the  said  Judgments  were  duly  and  legally, 
for  value  received,  asslfoied  and  transferred 
by  tfae  relators  therein  and  respective  own- 
ers and  holders  thereof  to  J.  George  Schnei- 
der, the  plaintiff  herein.  That  on  or  about 
the  25th  day  of  September,  1896,  the  Hen  of 
said  Judgment  on  tfae  said  real  estate  of 
Tliomaa  Maney  was  duly  and  legally  revived 
by  an  order  and  Judgment  of  thte  courts  duly 


and  legally  made  In  eacb  one  of  said  cases, 
upon  writs  of  scire  facias  duly  and  legally 
served  in  dtie  time  i^n  the  defendants  in 
said  cases,  respectively;  and  the  lien  of  said 
Judgment  upon  the  real  estate  of  said  Thom- 
as Maney  has  been  ccmtlnuously  alive  and  In 
full  force  and  effect  ever  since  the  3d  day  of 
OctDb«',  1893.  That  the  plaintiff  Is  now  the 
owner  and  holder  of  the  aforesaid  Judgments, 
and  the  respective  Hens  thereof,  and  alt  the 
rights  and  interests  pertaining  to  said  Judg- 
ments and  liens.  That  the  aforesaid  bond 
of  said  Walsh  as  administrator  of  the  es- 
tate of  Thomas  Conrad,  deceasod,  upon  which 
tlie  said  Judgments  were  rendered,  was  exe- 
cuted on  the  day  of  ,  lS8o.  That 

on  or  about  the  11th  day  of  March,  1889,  the 
Brick  &  Terra  Gotta  Manufacturing  Com- 
pany, a  corporation,  executed  to  Thomas  F. 
Ryan  Its  certain  deed  of  trust,  whereby  It 
conveyed  to  said  Tbomas  F.  Ryan,  as  such 
trustee,  certain  real  estate,  situated  in  the 
county  of  Buchanan  and  state  of  Missouri, 
described  as  follows:  Five  (5)  acres  of  land 
described  and  stureyed  as  follows:  Begin- 
ning at  a  point  in  the  middle  of  Weston 
avenue,  on  the  south  line  of  the  northwest 
quarter  of  section  number  twenty-nine  (29), 
in  township  fifty-seven  (57),  of  range  num- 
ber thirty-five  (85),  as  shown  by  the  plat  of 
Sulphur  Springs;  running  thence  north- 
easterly, with  said  avenue,  fourteen  hundred 
and  eighty-two  (1,482)  feet  to  a  point;  run- 
ning thence  west,  parallel  with  the  south  line 
of  ^Id  quarter  section,  to  the  east  line  of  the 
St.  Joseph  &  Iowa  Railroad's  right  of  way; 
thence  running  south  and  east  far  enough  to 
include  Ave  acres  of  land  (exclusive  of  said 
avenue),  which  shall  be  bounded  on  the  east 
by  said  avenue  end  on  the  west  by  the  satd 
St.  Joseph  &  Iowa  Railroad's  r^bt  of  way; 
also  lots  numbered  fifty-one  ^1),  fifty-two 
(52),  fifty-three  (53),  fifty-four  (54),  and  flfty- 
flve  (55)  of  Sulphur  Springs,  as  Is  shown  by 
■the  plst  filed  In  the  recorder's  office  of  Buch- 
anan county,  Missouri,  on  the  22d  day  of  De- 
cember, 1858,  by  F.  W.  Smith,  the  said  lots 
and  land  containing  nine  and  for^  hun- 
dredths (O^Vioo)  acres,  more  or  less— to  se- 
cure the  payment  to  Bernard  Fatton  and 
Thomas  Maney  the  sum  of  $18,144.42,  being 
five  promissory  notes,  «ich  for  the  sum  of 
$3,628.80.  That  each  one  of  said  promissory 
notes  so  secured  was  executed  and  made 
payable  to  the  Joint  order  of  Bernard  Fatten 
and  Thomas  Man^,  and  bore  Interest  from 
the  date  thereof  at  the  rate  of  8  per  cent, 
per  annum.  That  at  the  time  said  Judgment 
was  rendered,  and  ever  since  that  time,  said 
Tbomas  Maney  was  and  has  been  la^ly  In- 
debted, was  totally  Insolvent,  and  an  execu- 
tion against  him  was  and  would  be  totally 
unaTatling  and  uselera;  and  during  said 
Ume.  as  hereinafter  stated,  he  has  attempted 
to  fraudulently  conceal  his  property,  so  as  to 
hinder,  delay,  and  defraud  hte  creditors  and 
avoid  the  payment  of  his  debts.  That  on  or 
About  January  1,  1895,  said  Maney  did,  with 
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the  ft^udalent  purpose  of  cheating,  hinder- 
ing, and  delaying  his  creditors,  and  espedally 
tbe  plalDtUT  herein,  assign  and  transfer  to 
defendant  Bernard  Fatton  all  his  rights,  ti- 
tle, and  interest  in  and  to  the  five  promis- 
•ory  notes  and  deed  of  trust,  and  said  de- 
fendant Patton  took  and  received  said  Ma- 
ner's  right,  title,  and  interest  in  and  to  said 
notes  and  deed  of  trust,  for  the  purpose  of 
aiding  and  assisting  said  Thomas  Maney  to 
hinder,  delay,  and  cheat  and  defraud  his 
creditors,  and  especially  said  plaintiCF.  That 
said  Thomas  Maney's  Interest  in  and  to  said 
notes  amounted  to  and  was  one-half  part 
thereof,  all  of  which  said  defendant  Patton 
obtained  and  received  as  afoi-esald,  without 
paying  or  agreeing  to  pay  any  consideration 
whatever  therefor,  and  solely  for  the  pur- 
poses aforesaid.  Ttiat  on  or  about  February 
2,  1S95,  tbe  said  real  estate  was  sold  by  said 
trustees  under  and  by  virtue  of  said  deed  of 
trust,  and  at  said  sale  the  defendant  Patton 
bid  for  and  purcliased  it  at  and  for  the  price 
and  snm  of  $15,600,  and  received  a  deed  from 
Baid  trustee  therefor.  That  said  Patton  bid 
for  and  purchased,  end  obtained  a  deed  from 
said  trustee  for,  Bald  land,  for  the  Joint  use 
and  benefit  of  himself  and  said  Thomas 
Maney.  and  with  tbe  fraudulent  purpose,  on 
his  part  and  on  the  part  of  said  Thomas  Ma- 
ney. to  conceal  said  property  from  the  lien 
of  plaintiff's  judgments,  and  to  hinder,  delay, 
cheat,  acd  defraad  the  plaintiff  herein,  and 
prevent  him  from  collecting  his  said  debts 
from  said  Maney.  That  said  Maney's  inter- 
est in  and  tc  said  land  was  and  is  an  undi- 
vided one-half  pait  thereof.  That  aald  Ber- 
nard Patton  paid  no  consideration  whatever 
for  the  said  lands,  and  he  obtained  a  deed 
therefor  from  said  trustee  by  giving  to  said 
Brick  &  Terra  Cotta  Manufacturing  Com- 
pany. In  ac(*ordance  with  the  understanding 
and  agreement  between  him  and  said  Maney, 
credit  upon  aald  promissory  notes,  which,  as 
above  stated,  belonged  to  him  and  Thomas 
Maney,  jointly  in  equal  proportions.  That 
on  or  about  April  17,  1805,  the  said  Bernard 
Patton  obtained  and  received  from  the  said 
Brick  &  Terra  Cotta  Manufacturing  Com- 
pany a  deed  of  conveyance,  purporting  to 
convey  to  him  another  and  different  tract  of 
land  from  that  hereinabove  described,  situ- 
ated in  Buclianan  county,  Sliseourl,  and  de- 
scribed as  follows:  All  of  block  one  (1),  Sul- 
phur Springs,  as  subdivided  by  Mai'tln  D. 
Myers,  by  his  plat  entered  of  record  in  the 
records  of  deeds  of  Buchanan  county,  Janu- 
ary 24.  1880;  also  all  the  ground  In  said  ad- 
dition, being  north  of  Myers  street  In  said 
addition,  and  south  of  tbe  land  now  or  for- 
merly owned  by  tbe  Brick  &  Terra  Cotta 
Masufacturiug  Company,  in  the  northwest 
quarter  of  section  twen^-nlne  (29),  in  town- 
ship fifty-aeven  (57),  of  range  thirty-five  (35), 
being  tbe  same  property  conveyed  by  Milton 
B.  Myers  to  the  Brick  &  Terra  Cotta  Manu- 
facturing Company,  by  deed  dated  Octolier 
25.  1889.  and  now  of  record  In  the  land  rec- 


ords of  Buchanan  county,  MlsaourL  That  hG 
(tbe  said  Bernard  Patton)  paid  no  consider- 
ation whatever  for  said  lands,  except  to  give 
the  said  Brick  &  Terra  Cotta  Manufacturing 
Company  a  credit  upon  said  notes  herein 
above  described,  jointly  owned  by  blm  and 
said  Thomas  Maney.  That  said  land  was, 
by  an  understanding  by  and  between  Ber 
nard  Patton  and  Thomas  Man^,  purchased 
by  aald  Bernard  Patton  for  tbe  joint  use  and 
benefit  of  himself  and  Thomas  Maney,  and 
with  the  joint  means,  as  hereinabove  stated, 
of  himself  and  Thomas  Maney,  and  for  the 
use  and  benefit  of  himself  and  Maney;  and 
that  he  purchased  said  land,  and  took  a  deed 
therefor  to  himself,  then,  with  the  fraudu- 
lent purpose  on  his  part,  and  on  the  part  of 
said  Thomas  Maney,  to  conceal  said  prop- 
erty and  real  estate  from  the  lien  of  plaln- 
!  tiff's  judgments,  and  to  hinder,  delay,  cheat, 
I  and  defraud  the  plaintiff  herein,  and  prevent 
I  him  from  collecting  Ms  said  judgments,  or 
any  part  tho-eof,  from  said  Maney,  That  all 
the  said  lands  hereinabove  described,  includ- 
Ing  the  lands  last  hwelnabove  described,  the 
aald  Bernard  Patton  purchased  with  the  joint 
means  of  himself  and  said  Ttramas  Maney, 
each  one  of  them  paying  half  of  tbe  purchase 
price  thereof,  and  the  said  deeds  purporting 
to  convey  said  lands  to  Bernard  Patton  were 
taken  and  received  by  said  Bernard  Patton 
with  tbe  fraudulent  pnrpose  and  Intention 
on  his  part,  and  on  the  part  of  said  Maney, 
of  hindering,  delaying,  cheating,  and  defraud- 
ing said  Maney's  creditors,  and  especially 
this  plaintiff,  and  for  the  purpose  of  hinder- 
ing and  delaying  this  plaintiff  in  tbe  collec- 
tion of  his  said  judgments,  or  any  part 
thereof.  That  tbe  defendant  Patton,  In  or- 
der to  further  assist  said  Maney  in  his  ob- 
ject and  purpose  aforesaid,  on  or  about  the 
29th  day  of  July,  1896,  executed  a  deed  pur- 
porting to  convey  to  defendant  Dennis  Cur- 
tln  an  undivided  one-half  part  of  tbe  said 
lands,  for  tbe  pretended  consideration,  as  ex- 
pressed in  said  deed,  of  the  sum  of  $4,500. 
Said  deed  to  Curtln  was,  however,  made  and 
executed  without  any  consideration  therefor, 
except  the  sum  of  twenty-flve  hundred  dol- 
lars {$2,500),  which  sum  was  then  paid  by 
said  Curtin  to  Bernard  Fatton,  who  took  and 
received  said  sum  with  the  fraudulent  intent 
and  purpose  on  his  part,  and  on  tfie  part  of 
said  Maney,  of  concealing  it  from  Maney's 
said  creditors,  and  to  cheat,  hinder,  delay, 
and  defraud  his  creditors,  and  especially  this 
plaintiff,  and  was  obtained  and  secured  by 
said  Dennla  Curtin,  with  tbe  full  knowledge 
on  his  part  of  the  aforesaid  fraudulent  plans 
and  scheme  on  tbe  part  of  said  Maney  and 
Fatton,  with  the  knowledge  of  the  facts  here- 
inbefore stated.  That  tbe  said  Bernard  Pat- 
ton and  DennlB  Curtin  bold  an  undivided 
one-half  of  said  lands  in  trust  for  the  use  and 
benefit  of  the  said  Thomas  Maney,  and  In 
order  to  conceal  it  from  his  creditors,  and  to 
prevent  the  lien  of  plaintiff  from  attachment 
thereto,  and  securing  It  to  tbe  paymoit  of 
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aald  Judgment  del)t&  That,  on  or  about  the 
time  wjaes  said  Pattxm  esecnted  said  paper 
puiporttaig  to  atamey  to  defiendamt  Gurtln 
aald  mAllTlded  one-half  of  said  land,  the  de- 
fendant Ciirtin  exeeiifled  b>  said  Patton  a 
paper  purporting  to  be  a  promiBsory  aote  for 
the  sum  of  twenty  hundred  dollars  (92,0IM^, 
which  he  oUdmed  to  be  for  deferred  payment 
for  aald  land,  asai  Hisn  and  there  executed  to 
said  Bemaird  Patten  a  paper  pnrportliig  to 
be  a  mottgaee  or  deed  of  tmst  i^ion  said 
land,  for  the  proteBded  purpose,  as  In  said 
paper  stated,  of  aeoarlnK  said  Batton  tbe 
payment  of  said.  pramtaBory  note,  wliteb  note 
baa  never  been  paid. 

"Wherefore  plalnUUC  prays  the  oourt  for  «□ 
order,  Jodgment,  and  deenee:  (1)  That  tbe 
conneyanoe  of  said  half  of'  said  lands  by  Bw- 
navd  Patton  to  said  Dennis  Curtin,  and  the 
alleged  Boortga^e  or  deed  of  tinist.  exeoated 
by  said  IDemato'  Curtln  to  Bernard  Patten,  be 
set  aelde.  <2)  That  the  defendants  be  de- 
clared: to  bold'  aald  lalf  vt  said  land'  In  tnnt 
for  tbe  psyiMait  of  the  aald  judgmient  of  the 
pUIotiff.  ^)  That  the  said  half  of  ladd  land 
belODgfng  to  Mttnay  be  subjected  to  the  Hen 
of  tbe  plaintiff's  aald  ]odgm«it8,  and  aold 
for  the  purpese  of  applying  tbe  prooeeds 
Oiereef  to  tbe  payment  of  tke  pUtlnttfFs  said 
Judgments.  <4)  For  socb  personal  Judgments 
agolDst  deCeodBnto  as  may  be  proper  aiad 
legal.    <6)  For  idl  proper  retlef." 

To  tbie  petition  tbe  dotendants  Fstton  and 
Curtin  filed  anvw«r,  whtob,  omitting  oaptlon, 
and  names  of  attorneys.  Is  as  follows: 

"Come  now  defendants  In  tbe  above-enti- 
tled caose,  and  tor  answer  to  plaintiff's  peti- 
tion deny  each  amd  every  allegation  tbeveln 
contalncfd;  and,  fartber  answering,  defiend- 
ants  say  that  ttte  tme  jodgments  mentioned 
in  the  petition  have  been  paid,  and  that  all 
the  title  the  plaintiff  m«j  hare  had  at  any 
time  by  Tlrtne  of  tlie  Bsdgnmente  tberelo 
mentioned  was  In  tmst  for  defeodaats  la 
said  Ju^ments,  Lntz  mnA.  Fuelling,  and  not 
otherwise." 

BesTiondent  filed  reply  to  said  answer, 
which,  omitting  nrntten  of  (onn.  Is  as  fal- 
lows: 

"Now  comes  plalntffF.  amd  for  reply  to  de- 
fendant's ameoded  answer  herein  denies  each 
and  every  allegation  of  new  matter  therein 
contBlned.  Plaintiff  fm^her  alleges  that  said 
Lntz  smCt  Fuelling  were  and  are  sureties  in 
satd  judgments,  and  that  defendants  tn  said 
Judgmeirts,  to  wit,  Thomas  Maney,  Benjamin 
Ulman,  Philip  Rogers,  and  John  Francis 
Smitii,  were  and  are  co-suretf?s  of  said  Lots 
and  Fueillng  tn  said  Judgments,  and  all  the 
detendante  in  said  Judgments  were  and  are 
SOTvtles  thereon  of  one  Jaraes  Walsh,  who 
was  and  is  the  principBl  In  said  Judgments. 
That  tbe  Judgments  <rf  revival  of  said  Judg- 
ments-mentioned In  the  petltioii  constltnte  an 
fldjudleatfon  that  nothing  'was  paid  on  said 
Judgments  prior  to  the  rendition  of  the  aald 
judgments  of  revivor;  and  tbe  question  of 
any  such  prior  payments  is  and  baa  been 


adjudicated  against  the  defendants  herein, 
and  to  tbe  affect  that  no  payments  were  ever 
made  cax  such  Judgments  prior  to  their  re- 
vival, except  the  payments  of  cMts  as  stated 
tn  said  Judgments  of  rff\'Lvor." 

Tbe  facts  ase  atatod  by  daflendttBta  to  be^ 
substantially  tut  follows: 

"In  1889,  and  prior  to  that  date,  one 
Thomas  Manegr  and  defendant  Bennard  Pat- 
ton had  been  asaoclated  togtsthes-  In  tbe  bidck 
business,  and  were  tbe  owners  of  the  gpcatt-r 
portion  of  the  land  described  In  plaintiff's 
petition;  eadti  owning  an  undivided  oDe  balf 
Interest  In  said  land.  In  January  of  that 
year  they  sold  and  eonveyed  said  land  to  the 
Etrick  &  Terra  Cotte  Mannfactnrlng  Com- 
pany, a  corporation,  and  on  t^e  11th  day  of 
March  said  company  executed  and-d^vered 
to  sold  Maney  and  Patton  Its  five  promissory 
notes,  each  for  $8,808:83.  aggregating  in  all 
fl8.11ix40,  being  for  the  purdnase  price  of 
aaild  lands,  end  tbe  appliances,  tools,  Imple- 
ments, etc.,  which  were  on  said  pnenriaes  and 
used  tai  the  manufacture  of  brlclc  Said 
notes  bora  Interest  from  date  at  8  per  cent, 
and  were  due  in  one,  two,  ttnwe,  four,  and 
live  years  after  date,  and  were  secured  by 
dieed  of  tmvt  eieeuted  to  Tbomas  F.  Ryan. 
Bsq.,  on  ttK  land  conveyed  to  said  oonqiany. 
The  deed  of  tmst  was  in  usual  form,  with 
powers  of  sale  In  tte  trustee.  At  Uie  time  of 
^  sale  of  this  tend  to  sold  company  there 
was  inciudc'd  in  the  sale  a  large  amount  of 
personal  property,  constating  of  tools,  wheel- 
barrows, and  other  appliances  for  tbe  manu- 
facture of  hriok,  which  belonged  to  Patton, 
amt  in  which  Thomas  Iiteney  had  no  Interest, 
of  tbe  value  of  $2,000,  and  which  wa&  sold  to 
»Id'  osmpany  at  that  price,  which  prioe  for 
said  personal  property  was  Inolnded  in  said 
five  notm  from  said  company  to  said  Patton 
and  Maney.  In  January,  169S,  and  before 
the  randltton  of  the  Conrad-Clarfc  Jndgment!^ 
hereinafter  mentioned.  Fatten  beetime  liable 
for  the  payment  of  ?2,00ft  forThomas  Maney, 
on  account  of  notes  to  John  Lemon,  curator 
of  Milton  and  John  Tootle,  minors;  and  tbe 
said  Ave  notes  given  by  sold  Brick  &  Terra 
Cotta  Company  to  Patton  and  Maney  were 
Indorsed  by  Thomas  Maney  and  given  to 
Pntton  to  secure  him  on  account  of  said 
92,000  liability.  Patton  retained  and  held 
said  notes  and  Maney*s  interest  therein  as 
security  for  said  $2,000,  which  be  was  after- 
wards, and  before  the  commencement  of  this 
suit,  compelled  to  pay.  About  the  2d  day  of 
February,  1995,  tbe  Brick  &  Terra  Cotta 
Company  having  defaulted  In  the  payment  of 
said  notes  and  interest.  Thomas  F.  Ryan,  tbe 
trustee,  advertised  tbe  land  under  the  deed 
of  trust,  and  sold  it,  and  at  said  sale  Patton. 
being  the  highest  and  best  bidder,  purchased 
said  land  at  and  for  the  price  of  ?15,G00,  and 
received  a  deed  therefor.  The  sold  tttistee's 
sale  and  deed  were  regnlar  and  In  due  form. 
The  amount  for  which  Patton  purchased  the 
land  at  said  sale  'was  credited  on  said  notes, 
paying  off  two  of  said  notes  and  the  largw 
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part  of  tbe  tibtrd  Mte.  ^nder  aoTange- 
ittent  between'  PsttoD  aad  Ma«er  at  the  time 
of  tbe  troBtee's  sale,  tbe  tltie  was  taken  In 
the  nmme  of  PaCtoo,  and  be  was  to  ludd  the 
land  rablect  to  tbe  same  cowUtlaiis  that  he 
had  iberetDfere  heM  tiie  said:  five  psomteBory 
Dotfls.  Patton  aftcrwaEda  purdHised  of  tbe 
A  Torra  Cotta  Maaufoctarfeig  Com- 
paay  a  strip  of  land  adjblndi^  the  laod  pv- 
chasBd  by  him  wt  said  truatee^s  sale,  and  paid 
tor  it  by,  dttllverlsg  to  mid  company  Us  w- 
paid  Botts  aforasaid;  UHa  last  purchase  be- 
ing made  xmiar  the  mane  avrBagement  that 
waa  Bsade  with  raiaieiMe  to  the  land  that 
vaa  parobaatA  at  tlie  troBtee'Ei  sale.  Said 
compttDy,  upon  Ike  imrraBder  to  Ifr  of  Ita  un- 
paid notes,  dettverad  to  saJd  Patten  a  deed 
conv«ylng  to  him  «ald  land,  and  this  last 
piece  er  panel  of  land,  together  with  the 
laad  mentioned  In.  said  ieed  of  tvost  by  said 
CQBSpajQr,  covaiw  aU  tbe  land  described  hi  the 
petftioa.  JLttewavds,  «i  tbe  ^th  day  of 
ialy,  ms,  before  tbe  ootnniencemeBt  of  tMa 
salt,  PaMoQ  ssM  aad  coDveyed  to  Dennle 
CwtiD  an  andSnded  one-half  Interest  In  all 
tUa  laud;  In  eonaldeiwthui  off  $4,5e».  emtbi 
pM  oatsh  $%9II0,  and  gave  Ids  pramlOMry 

note-  for*  $2,000,  beatdog  IntsntBt  at   per 

cart,  and  due  ~—  after  date.  At  the  time 
of  the«ale  off  tUs  tud  to-  Cnrtin  by  Palrton, 
avid  '!Fhomaa  Maney  and  Pattern  hftA  had 
DO  settleaMBt  At  tbe  time  of  ttie  sale  of 
tWs  tend'  to  CUTtLn  by  Pvtton,  and  Ssr  mny 
yeara  prior  thereto,  one  Daniel  T.  I^saght 
had  transacted  ytArwj's  bnalnaBS,  and  was 
alao  fHend  of  F«M»n.  At  tte  time  of  Vhe 
sale  to  Gnrttn  of  the  oae-lialf'  interest  in  said 
real  estate,  tbo  $3,980  note,  irbfch  was  girea 
by  Onrtln  to  PwttoD  as  a  part  of  pnrchase 
price  for-  satd  real  estate,  was  beld  by  Pat- 
ton  for  t^e  purpose  of  relmburslag  biimelf 
OD  aeconnt  of  the  money  adTanced  by  b(m  hi 
behalf  of  Maney  on  tbe  Lemon-Tootle  note 
above  referred  to.  Tbe  balaece  of  tbe  p»- 
^tam  price,  wMbh  amomted  to  '$2,900,  was 
df^osed  of  as  fbllows:  The  expenses  of  the 
truE^ee's  sale  'W«<e  paid,  leaving  a  aet  bal- 
ance of  a*owt  ^,869.  This  money,  lonp  prior 
to  tbe  Institution  of  this  aolt,  end  shortly 
after  the  sale  to  Ourtin,  was  tinBcd  over  by 
Patton  to  Daflriel  T.  Lysagbt.  for  the  pnrpose 
of  being  beld  by  saM-  L^saght  mitll  such  time 
aa  Money  and  Patton  could-  arrive  at  a  settle- 
ment of  aH  nnsetfled  matters  tben  eslating 
between  them,  to  all  of  wMeb  Maney  at  tbe 
time  afreed;  But  Lysaght,  prior  to  the  Insti- 
tatloB  of  this  a6ft,  and  prior  to  any  settlement 
of  these  imsattled  nHrttere  between  Patton 
and  Maney,  timed  said  money  over  to  Ma- 
ney. At  the  fime  of  the  sale  of  a  half  hrter- 
est  In  tlie  afc  'said  real  estate  by  Patton  to 
Curtin  ft  was'  understood,  between  Maney 
and  ^tton  and  Curtin,  that  tbe  sale  of  said 
half  interest  to  said  Curtin-  embraced  all  right 
or  Interest  wfatcb  said  Maney  bad  in  said  real 
esrtate,  and  tbe  coort  In  its  findings  of'  fact 
found  that  tbls  sa.le  to  Curtin  was  a  sale  of 
all  of  said  MaD^'*B  interest  as  aforesaid. 
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Tbe  evidence  tended  to  sberw  that  fibe  sale  by 
Patton  to  Cutln  was  Dor  full  nlae  aad  fair, 
and  that  Cortla  made  the  purchase  In  good 
Caltb,  and  the  court  by  Its  flndiDg  and  Judg- 
ment 80  declared.  After  tbe  sale  of  the  land 
by  appelant  and  Maney  to  the  Brick  &  Terra 
Cotta  MannfactnriDg  Caaipaiiy,  and  after  the 
tcaaafer  by  ^Mansy  of  bis  Interest  hi  the  ^e 
Bfites  of  said  company  to  Patton,  to  wit,  on 
tbe  -Sd  day  of  October.  1803,  tbe  three  Judg- 
ments aet  «ut  in  tbe  reoord  In  fiavor  of  the 
State'  of  Mlssovl,  at  the  rolatisa  of  Praocls 
Con  cad.  and  State  of  Aflasaurl,  at  the  Dela- 
tion of  MaA*tba  Clark,  and  Btate  or  Mlesouri, 
at  the  lelatlon  of  Agnes  SL  Conrad,  vreve  ren- 
Anied.  These  Jvdgmcoto  ware  readered  on 
tbe  bond  of  James  Walsh,  agahist  him  and 
tiie  other  Jsfondants  therein  named  as  vure- 
ties;  bat  tt  Maney  was  ladebted  to  any  one, 
exoept  Patten,  at  tbe  time  of  the>  aale  of'  this 
land  1»  the  Brick  &  Taira  Qatta  Gom^pauy,  or 
at  the  time  of  the  txansfer  or  Sfaney'a  int«- 
est  In  the  said  five- notes,  tbO' evidence  enttrely 
faills  to  show  it  The  Coniad^lark  ]uc^- 
aaents,  obteinod  agetaiBt  Wuiafa  et  al.,  above 
peteraed  to,  were,  ptrtor  to.  deptHzibw  25, 1806, 
tranaferted  to  sespondant  Schneider,  and  up- 
on tba  2tttl>  day  or  September,  1896,  wove  re- 
vived; b7  jDdsBienjta  of  tftie  BudMnan  camty 
cltxmit  conrt  TlMoe  Judigments  ef  revival 
vece  nndered  after  Pattea  bad'  conveyed  tbls 
land  to  defendant  Cuirtin,  and  atber  the  (2.- 
300  received  from  Curtin  bad  been  turned 
over  to  Maney  aforesaid.   Atter  tbe  revival 

«f  theae  Judgments,  plaintiff,  on  ^e   

day  of  December,  1896,  sued  «ut  eseeutiODs 
en  them,  and  Pattoni  was  duly  and  regularly 
auiurrumed  as  garalsbee  in  said  eavse.  In 
said  Buchanan  county  drcailt  court  Interroga- 
tories ware  In  due  thae  filed,  and  Patton  flied 
UKter  oatb  his  answer  to  said  interrogatories, 
to  which  said  answer  plsiiitiCf  Med  denial. 
Said  gaoDlshment  proceeding'  was  still  pend- 
ing in  said  Bacbanam  county  circuit  caiu*t, 
and  undetermined,  at  tbe  time  of  tbe  trial  of 
t^e  case.  In  tbe  anawer  filed  to  the  fnter- 
pogatories  propounded  In  tbe  above  garnish- 
m«it  proceeding,  a  full  and  eomfHete  dis- 
closure was  made  of  all  tbe  facts  aa  above 
stated  with  eeference  to  Patton's  acquisition 
of  said  real  estate,  how  he  held  It,  Vbe  sale  of 
Maney's  interest  in  tbe  afereeald  real  esjtate, 
Curtin's  purchase  thereof,  and  the  disposi- 
tion of  tbe  proceeds  of  said  sale,  and  there- 
after ttiis  suit  -was  filed.  Tbe  petltton  is  an 
ordinary  bill  hi  eqolty.  It  allies  that  tbe 
land  described  In  ti>e  petition  was  sold  to  tbe 
Brick  &  Terra  Cotta  Maoufacturing  Com- 
pany, and  that  tbe  notes  taken  for  tbe  pur- 
chase price  were  assigned  to  Patton  to  de- 
fraud Maney's  creditors;  that  Maney  owned 
an  undivided  one-balf  Interest  In  said  notes, 
and  that  Patton  purchased  a  part  of  the  land 
at  trustee's  sale,  and  also  purchased  the 
other  land  from  tbe  said  Brick  9c  Terra  Cotta 
Mantrfnctnrlng  Company  for  the  use  of  hhn- 
aelf  and  Maney,  and  paid  for  the  same  with 
said  notes;  that  he  took  a  deed  for  said  land 
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to  Mm  self  to  cheat  and  defraud  Maney's 
creditors,  and  that  In  furtherance  of  said 
scheme  he  sold  an  undivided  one-half  of  said 
land  to  Curtin;  that  Curtin  bought  for  the 
purpose  of  aiding  said  Maney  and  Patton  to 
cheat  end  defraud  Maney'a  creditors;  that 
Curtin  paid  $2,500,  and  executed  a  paper  pur- 
porting to  be  a  note  for  $2,000,  and  another 
paper  purporting  to  be  a  deed  of  trust  to  se- 
cure said  pretended  note;  that  said  pretend- 
ed note  and  deed  of  trust  were  without  con- 
sideration and  In  fraud  of  Maney's  creditors. 
It  also  charged  that  Curtin  was  holding  said 
half  Interest  in  said  real  estate  for  the  use 
and  benefit  of  Maney,  and  prayed  that  the 
conveyance  of  said  half  of  said  land  by  Pat- 
ton  to  said  Curtin,  and  the  alleged  mortgage 
or  deed  of  trust  executed  by  said  Curtin  to 
Patton,  be  set  aside;  that  tbe  defendants  be 
declared  to  hold  said  half  of  said  land  In 
trust  for  the  payment  of  the  said  judgment 
of  the  plaintiff;  that  the  said  half  of  said 
land  belonging  to  Maney  be  subjected  to  the 
Hen  of  plaintiff's  said  Judgment,  and  be  sold 
for  the  purpose  of  applying  the  proceeds 
thereof  to  tbe  payment  of  plaintiff's  said 
Judgments.  Tbe  petition  also  contained  the 
usual  general  prayer  for  equitable  relief,  and 
upon  the  trial  of  the  cause,  and  after  the  In- 
troduction of  evidence,  the  plaintiff  amended 
his  petition  by  making  the  following  addi- 
tional prayer,  to  wit:  'For  such  personal 
Judgments  against  the  defendant  as  may  be 
proper  and  legal.' " 

The  court  made  an  elaborate  Qnding  of 
facts  as  follows: 

"The  court  finds,  as  matter  of  fact:  That 
on  or  about  the  lltb  day  of  March,  1889, 
and  prior  thereto,  the  defendants,  Bernard 
Patton  and  Thomas  Maney,  held  and  own- 
ed as  tenants  in  common,  in  equal  shares, 
each  owning  an  undivided  half,  the  following 
described  real  estate,  situated  In  the  county 
of  Buchanan,  state  of  Missouri,  to  wit:  Five 
acres  of  land,  described  and  surveyed  as  fol- 
lows: Begliming  at  a  point  In  the  middle 
of  Western  avenue,  on  the  south  line  of  the 
northwest  quarter  of  section  No.  twenty-nine, 
in  township  fifty-seven,  of  range  thirty-five, 
as  shown  by  the  plat  of  Sulphur  Springs; 
running  thence  northeasterly,  with  said  ave- 
nue, one  thousand  four  hundred  and  eighty- 
two  feet,  to  a  point;  thence  west,  parallel 
with  the  south  line  of  said  quarter  section, 
to  the  east  line  of  the  St.  Joseph  &  Iowa 
Railroad  Company's  right  of  way;  thence 
south  and  east  far  enough  to  Include  five 
acres  of  land,  exclusive  of  said  avenue,  which 
shall  be  and  is  bounded  on  the  east  by  said 
avenue,  and  on  the  west  by  said  St.  Joseph 
&  Iowa  Railroad  Company's  right  of  way; 
also  lots  numbered  lifty-one,  fifty-two,  fifty- 
three,  fifty-four,  and  fifty-five  of  Sulphur 
Springs,  as  shown  by  tiie  plot  filed  In  the 
recorder's  office  of  the  county  of  Buchanan, 
state  of  Missouri,  on  or  about  the  22d  day  of 
December,  18SS.  by  F.  W.  Smith.  That  on 
^larch  11,  1889,  while  said  Bernard  Fat^ 


and  Thomas  Maney  were  still  tbe  owners 
and  holders  of  said  real  estate,  they  (tbe 
said  Bernard  Patton  and  Thomas  Maney^ 
sold  and  conveyed  the  said  lands  to  tbe  Brick 
&  Terra  Gotta  Manufacturing  Company,  a 
corporation  duly  Incorporated  under  and  by 
virtue  of  the  laws  of  the  state  of  Mlssoori, 
for  the  sum  of  $8,144.42;  and  to  secure  tbe 
payment  to  them  of  said  sum  they  obtained, 
received,  and  took  from  the  said  Brlclc  & 
Terra  Cotta  Manufacturing  Company,  at  that 
time,  five  promissory  notes,  eac^  for  the 
sum  of  $3,G28.80,  made  payable  to  Bernard 
Patton  and  Thomas  Maney,  and  to  their  or- 
der, and  to  secure  tbe  payment  of  said  five 
promissory  notes  said  Bernard  Patton  and 
Thomas  Maney  then  and  there  obtained,  ac- 
cepted, and  received  a  deed  of  trust  to  said 
lands,  executed  by  the  said  Brick  &  Terra 
Cotta  Manufacturing  Company,  whereby  said 
lands  were  conveyed  to  Thomas  F.  Ryan,  as 
trustee,  for  the  purpose  of  securing  the  pay- 
ment of  said  five  promissory  notes.  That 
each  one  of  said  notes  is  dated  St  Joseph, 
Mo.,  March  11,  18^,  and  they  were,  by  tbeir 
terms,  due  and  payable  In  one,  two,  tbree. 
four,  and  five  years,  respectively,  from  tbeir 
date,  at  the  rate  of  8  per  cent  per  annum. 
That  when  said  notes  were  executed  they 
were  left  by  Thomas  Maney  in  Bernard  Pat- 
ton's  possession  for  safe-keeping,  without  any 
indorsement  of  them  by  Thomas  Maney. 
That  thereafter,  about  the  year  1891,  tbe  said 
Thomas  Maney  Indorsed  said  notes  and  left 
them  in  the  possession  of  Bernard  Patton; 
but  there  was  no  consideration  for  the  In- 
dorsement of  them  by  Thomas  Maney,  ex- 
cept as  hereinafter  stated.  That  on  the  3d 
day  of  October,  1893,  the  state  of  Missouri, 
at  the  relation  and  to  the  use  of  Francis  T. 
Conrad,  recovered  judgment  in  the  circuit 
court  of  Buchanan  county.  Mo.,  against  Thom- 
as Maney  and  others,  for  the  sum  of  (13,- 
413.97.  That  at  said  date  the  state  of  Mis- 
souri, at  the  relation  and  to  the  use  of  Martha 
Clark,  recovered  Judgment  In  tbe  said  court 
against  said  Thomas  Maney  and  others  for 
the  sum  of  $7,613.51.  That  at  said  date  the 
state  of  Missouri,  at  the  relation  and  to  the 
use  of  Agnes  E.  Conrad,  recovered  Judgment 
in  said  court  against  Thomas  Maney  and  oth- 
ers for  the  sum  of  $7,613.51.  That  each  one 
of  said  three  Judgments  was  recovered  on  ac- 
count of  the  breach  of  the  bond  of  James 
Walsh,  as  administrator  of  the  estate  of 
Thomas  Conrad,  deceased,  which  said  bond 
was  signed  by  Thomas  Maney  and  others, 
and  was  for  tbe  sum  of  $65,000,  and  was  ex- 
ecuted on  the  15th  day  of  ■  August  1SS5. 
That  after  tbe  rendition  of  said  Judgment, 
and  before  the  revivor  tberea'.  on  or  about 
November  13,  1893,  the  s^ld  Francis  T. 
Conrad,  for  value  recelve/1,  assigned  and 
transferred  the  said  JudgI^ent  rendered  in 
his  favor  to  George  T.  jHoagland.  That 
on  or  about  August  BJi,  1894,  the  said 
Geoi^e  T.  Hoagland,  for  fvalue  received,  as- 
signed and  transfenred         Judgmoit  taat 
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aforesaid  to  J.  G.  Schneider,  plaintiff  bere- 
In.  That  on  or  about  November  13,  1S93, 
the  said  Martha  A.  Clark,  for  ralue  received, 
assigned  and  transferred  the  said  Judgment 
rendered  in  her  favor  to  Qeorge  T.  Hoag- 
land.  That  on  or  aboat  August  81,  18&4,  the 
said  George  T.  Hoagland,  for  value  received, 
assigned  and  transferred  the  last-mentioned 
judgment  to  J.  G.  Schneider,  plaintiff  herein. 
That  on  or  about  November  13,  1893,  the 
said  Agnes  Conrad,  for  valne  received,  as- 
signed and  transferred  the  Judgment  afore- 
said rendered  in  her  favor  to  George  T.  Hoag- 
land. Tliat  on  or  about  August  31,  1804, 
the  said  George  T.  Hoagland,  for  value  re- 
ceived, assigned  and  transferred  the  last- 
mentioned  Judgment  to  J.  G.  Schneider,  plain- 
tiff herein.  That  od  the  25th  day  of  Septem- 
ber, 1896,  the  lien  of  said  three  judgments 
on  the  real  estate  of  Thomas  Maney  and  oth- 
ers was  duly  and  legally  revived  in  favor  of 
J.  G.  Schneider,  plaintiff  herein,  who  was 
at  said  time  the  owner  of  all  three  of  said 
judgments,  by  order  and  judgment  of  said 
court  duly  and  legally  made  in  each  one  of 
said  three  cases  upon  writs  of  scire  facias, 
duly  and  legally  served  upon  each  one  of 
the  defendants  in  said  cases,  respectively; 
and  the  lien  of  said  Judgments  upon  the  real 
estate  of  Thomas  Maney  has  been  continu- 
ously In  full  force  and  effect  ever  since  the 
3d  day  of  October,  1893.  That  plaintiff  here- 
in, J.  G.  Schneider,  was,  when  said  Judg- 
ment liens  were  rerlTed,  the  owner  and  hold- 
er of  the  judgments  aforraald  and  the  re- 
vived liens  thereof,  and  he  is  sUU  the  owner 
and  bolder  of  said  judgments,  and  all  the 
Hens  and  rights  which  accrue  under  said  judg- 
ments to  the  owner  aitd  holder  thereof.  That 
evK-  sinre  the  8d  day  of  October,  1893,  when 
the  said  three  Judgments  were  rendeied 
against  Tnomas  Maney  and  others,  said 
Thomas  Maney  has  been  Insolvent,  ^cept  as 
to  property  concealed,  if  any,  from  his  cred- 
itors and  the  plaintiff  In  said  Judgments, 
and  the  executions  issued  thereon  have  never 
been  able,  sinte  said  judgments  were  render- 
ed, to  enforce  payment  thereof,  or  of  any  one 
of  said  Judgments,  against  Thomas  Maney; 
nor  have  the  owners  and  holders  of  said  Judg- 
ments, or  either  of  them,  ever  been  able  to 
compel  said  Thomas  Maney  to  pay  any  sum 
whatever  of  said  Judgments,  or  any  one  of 
them,  and  the  said  Thomas  Maney  has  never 
paid  any  sum  on  said  Judgments  or  any  one 
of  them.  That  on  January  28,  1893,  the  Irish- 
American  Building  Association,  with  James 
Horlgan,  Thomas  Maney,  Bernard  Patton,  and 
Michael  fflierldan  as  makers  with  it  execut- 
ed Its  promissory  note  for  the  sum  of  ^,000 
to  John  8.  Lemon,  curator  of  the  estate  of 
Milton  Tootle,  Jr.,  and  John  Tootle,  minora, 
due  and  payable  one  year  from  the  date 
thereof.  That  the  payment  of  said  note  was, 
at  the  time  It  was  given,  secured  by  deed  of 
tniat  on  the  building  known  as  *Columbla 
Hall.'  wblcb  said  deed  of  trust  was  executed 
by  the  Irish-American  BnUdlng  Association. 
75  S.W.-U 


That  the  said  mortgages  on  the  Columbia 
Hall  to  secure  the  payment  of  said  Lemon- 
Tootle  note  of  $8,000  was  a  second  mortgage, 
and  was  subject  to  a  mortgage  for  $25,000, 
given  before  that  date.  That  said  mortgage 
for  $25,000  Is  the  first  mortgage  on  the  said 
Columbia  Hall,  and  stiU  remains  unpaid,  and 
bears  Interest  at  the  rate  of  8  per  cent,  per 
annum.  That,  when  said  note  for  $8,000  was 
executed,  the  said  James  Horlgan,  Thomas 
Maney,  Bernard  Patton,  and  Michael  Sheridan 
were  stockholders,  owning  the  capital  stock, 
of  the  Irish-American  Building  Association. 
That  when  payment  of  said  $8,000  note  was 

demanded,  the  day,  of  ,  1895,  the 

said  Thomas  Maney  failed  to  pay  any  part 
thereof,  and  on  account  of  bis  failure  to  pay 
any  part  of  said  note  the  said  Bernard  Pat- 
ton bad  to  pay,  on  account  of  said  Thomas 
Maney's  liability  on  said  note,  the  sum  of 
$2,000.  about  January  30,  1893.  That  on  ac- 
count of  the  failure  to  pay  said  note  when 
It  was  due  the  said  property  known  as  the 
*CoIumbIa  Hall*  was  sold  under  said  mort- 
gage on  January  16,  1895,  and  Bernard  Pat- 
ton became  the  purchaser  thereof  for  himself, 
James  Horlgan;  and  Michael  Sheridan;  and 
on  account  of  his  payment  on  said  $8,000  note 
of  the  sum  of  $2,000  for  Thomas  Maney,  the 
said  Bernard  Patton,  by  agreement  with 
Maney,  took  Maney's  stock  in  the  aald  asso- 
ciation as  collateral  security  to  seciure  to  him 
from  Thomas  Maney  the  repayment  of  said 
sum  of  $2,000.  That  the  stock  In  said  Irish- 
American  Building  Association  then  owned  by 
Thomas  Maney  amounted  to  one-fifth  of  the 
entire  stock  In  said  association,  and  when, 
after, the  purchase  of  said  property  by  said 
Bernard  Patton  under  said  deed  of  trust,  the 
said  Association  was  reorganized,  said  Pat- 
ton conveyed  said  Columbia  Hall  to  the  new 
association,  and  the  said  Thomas  Maney  be- 
came and  was  entitled  to  one-fifth  of  the 
stock  In  the  new  association,  called  the  'Irish- 
American  Investment  Company,' and  Bernard 
Patton  became  and  was  the  holder  of  said 
Thomas  Maney's  stock  therein  as  collateral 
security  to  secure  to  said  Bernard  Patton  the 
payment  of  said  sum  of  $2,000  paid  by  him 
for  said  Thomas  Maney  on  said  $8,000  note. 
That  the  capital  stock  of  said  association  is 

of  the  value  of  thousand  dollars.  That 

when  Thomas  Maney  Indorsed  the  five  prom- 
issory notes  hereinabove  mentioned,  of  the 
sum  of  $3,628.80  each,  and  left  them  In  the 
possession  of  Bernard  Patton,  said  Thomas 
Maney,  notwithstanding  "said  indorsement, 
continued  to  own  one-half  interest  in  and  to 
said  notes,  except  the  claim  of  Bernard  Pat- 
ton In  and  to  said  notes  as  collateral  security 
to  secure  to  said  Bernard  Patton  the  said 
sum  of  $2,000  afterwards  paid  by  him  for 
Thomas  Maney  on  the  Lemon-Tootie  note 
aforesaid.  That  for  the  indorsement  of  said 
notes  by  Thomas  Maney  Bernard  Patton  paid 
no  consideration  whatever,  other  than  to  re- 
ceive tbem  as  collateral  to  secure  to  blm  the 
Iiayment  of  said  sum  of  $2,000.   That  said 
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five  notei  vere  Indorsed  by  sold  Money  In 
blank  and  deUToed,  and  left  with  tbe  de- 
fendant Bernard  F&tton,  wttb  tbe  frandnlent 
purpwe  on  tbe  port  of  Haney  and  Patton  of 
cheating,  hindering,  and  dtiayUig  Tbtsnaa 
Maney'a  creditors,  and  evedaUy  tbe  plaintiff 
In  tbeae  judgments,  as  to  tbe  excess  In  tbe 
amouat  of  said  notes  over  and  abore  fiie 
sum  <tf  (j^OOO  to  becnne  dne  from  Money  to 
ratton  on  account  of  said  Lemon-Tootle  note, 
and  prevent  tbe  plaintiff  In  tbeae  Judgments 
In  collecting  tbem,  <a  any  part  of  tbon,  from 
bbn,  tbe  said  Maney;  and  tb»  defendant  Bet- 
nard  Fatten  took  and  received  aald  Maney*s 
rlgbl;  tltle^  and  Intoeat  in  and  to  said  notea 
and  deed  of  tnist  for  the  purpose  of  aiding 
and  ■MiaHng  aald  Tbomas  Maney  to  binder, 
dday,  and  defraud  bis  ccedltnst  and  eqtedal- 
ly  tbla  plaintiff,  and  tbe  plalntUt  In  saM  judg- 
ments, as  to  all  of  Bfaney*B  rlgbt,  title,  and 
Interest  In  and  to  said  five  ivomlssory  notes, 
except  tbe  sold  sum  of  12,000  paid  by  Pat- 
ton  on  tbe  aald  Lemrai-Tootle  note.  That  on 
or  about  February  2,  1886,  tbe  said  land  and 
real'  estate  described  In  the  petition  was  sold 
by  Thottom  F.  Ryan  as  trustee  nndcc  and  by 
virtue  of  13ie  said  deed  of  trust,  and  at  aald 
sale  the  defendant  Bonard  Patton  purchased 
said  lands  and  real  estate  at  and  for  the  price 
of  915,600,  and  received  a  deed  4tf  convey- 
ance Ui^efor  from  the  said  trustee.  That 
said  Bernard  Patton  bid  f ot,  purchased,  and 
obtained  a  deed  from  said  trustee  to  oon- 
rey  to  him  said  land,  wlUk  an  agreement  and 
underatandlng  by  and  twtween  him  and  Thom- 
as Maney  that  be  (the  defoidant  Bernard 
Pat^)  should  at  aald  sale  purchase  aald  land 
and  bold  It  for  the  Joint  use  of  himself  and 
Tbomas  Maney,  In  equal  piopcHtlonB,  except 
that  by  said  agreement  Tbomas  Manx's  in- 
torcat  should  be  snbiect  to  the  payment  to 
Bonard  Patton  of  said  sum  of  $2,000  paid 
on  account  of  the  Toofle-Lenum  note,  and 
with  tbe  fraudulent  purpose  on  the  part  of 
said  Bernard  Patton,  and  on  Hie  port  ot  said 
Thomas  Money,  to  preserve  said  Thomas 
Money's  right,  title,  and  interest  In  end  to 
Bald  property,  In  excess  of  tbe  sum  of  f2,- 
000  as  hereinalwve  stated,  from  the  lien  of 
plaiutUTs  judgmente,  and  to  btoder,  delay, 
cheat  and  defraud  Money's  creditors,  and  es- 
pecially the  plaintiff  herein,  and  to  iwevent 
him  (tbe  plaintiff)  fnnn  collecting  his  said 
judgments,  or  any  part  thereof  from  TlKunas 
Maney.  That  the  said  Bemsrd  Patton  did  at 
said  trustee's  sale  purchase  said  lauds  describ- 
ed to  the  petition,  and  receive  a  deed  thereto 
from  said  trustee  for  himself  and  Thomaa 
Maney,  and  the  sold  Patton  admit!  In  ttils 
case  that  be  purchased  aald  lands  tta  him- 
self and  Maney,  and  that  each  one  was  by 
said  purchase  to  obtato  an  undivided  half  in- 
teaest  therein,  and  Money's  half  Interest  there- 
in was  to  be,  and  was  by  said  i^reenient  be- 
tween them,  subject  to  tbe  said  claim  of  ¥2,- 
000  hereinabove  mentioned.  That  sold  Bei^ 
nard  Pattmi  paid  said  sum  of  $1K,600  bid  by 
him  for  sold  land  at  sold  sale  hy  the  can- 


cellation of  two  of  tbe  afonsald  promissory 
notes,  and  by  giving  a  credit  tq»on  a  third 
one  of  said  notes  fov  the  sum  of  94.999.29. 
which  sold  note  at  said  time  bdonged  to 
Tbomas  Maney  and  Bernard  Patton,  each  of 
Ham  owning  a  half  toterest  therein,  except 
that  Money's  half  interest  therein  was  sub- 
ject to  Ihe  pigment  of  said  sum  of  9%00O; 
and  the  only  consideration  which  said  Ber- 
nard Fatten  paid  for  said  lands,  when  pur- 
chased by  blm  at  sold  trustee's  sale,  was  the 
cancellation  of  said  two  notes  and  glvtaig  a 
credit  of  94,899.28  upon  the  third  one  of  said 
notes.  That,  when  said  Bernard  Patton  re- 
ceived said  trustee's  deed  for  said  land,  be 
and  the  said  Maney  then  and  there  and  there- 
by became  the  ownos  thereof,  and  Maney's 
toterest  In  and  to  said  land  by  virtue  of  said 
deed  of  trust  and  tiie  aale  thereunder,  and  the 
conveyance  to  said  Bernard  Patton,  and  pay- 
ment of  the  purchase  price  In  the  manner 
aforesaid,  became  and  was,  and  still  la,  an 
undivided  half  put  thereof,  subject  only  to 
tbe  payment  of  said  sum  of  92.000  on  account 
ct  said  d^ootlfr-Lemoa  note.  That  tiu  other 
two  of  said  five  promissory  notes  were,  afto- 
said  purchase  of  said  lands  at  said  trustee's 
sale,  stni  held  by  Bonard  Patton  for  hlm- 
seU  and  aald  Thomas  Maney,  each  owning  a 
half  Interest  therein,  and  Thomas  Maney's 
haU  thereof  wa%  by  said  agreement  between 
aaid  Vattxm  and  Tbomas.  Money,  to  be  sub* 
ject  to  tbe  payment  of  ttie  ssld  sum  of  92.- 
000  by  said  Tb<una8  Maney  on  account  of 
the  amount,  as  hereinbefore  stated,  b^ng  paid 
on  the  Tootie-Lemon  note.  That  with  these 
two  said  prondssory  notes  the  said  Bernard 
Patton  purchased  another  tract  of  land,  on  or 
about  tihe  17th  day  of  April,  1895.  of  tiie 
value  of  $2,000,  which  said  tract  of  land  is 
described  as  follows:  All  of  block  one, 
Sulphur  Springs,  as  stibdlvided  by  Martin  D. 
Myers,  by  his  plat  entoed  of  record  to  tiw 
records  of  deedtf  office  to  said  Buchanan 
county,  on  July  or  Januory  24,  1889;  also  all 
land  or  ground  to  said  addition,  betog  north 
ot  Myers  street  to  said  addition,  and  south 
of  the  land  now  owned,  oe  formerly,  by  the 
said  Brick  &  T«to  Ckitta  Manufocturlng 
Oompany,  to  tbe  ncnihweat  quarter  of  section 
twenty-ntoe,  to  township  fifty-seven,  of  range 
thirty-five,  being  the  same  property  conv^ed 
by  Milton  U.  Myers  to  the  BrldE  ft  Terra 
Ootto  Manufacturing  Company,  by  deed  dated 
October  26,  1889,  and  now  on  record  In  the 
land  records  of  Buchanan  county,  Mo.,  wfalcb 
said  tract  of  land  Is  situate  to  sa^  county. 
That  aald  last-mentioned  tract  of  land  was 
at  said  time  purchased  by  said  Bernard  Pat- 
ton for  the  jotot  uae  and  benefit  of  himself 
and  Thomas  libiney.  and  tbe  purchase  price 
thoeof  was  paid  1^  Bernard  Fatten  with  tbe 
money  and  means  bekmglng  to  himself  and 
Thomas  Man^  jointiy,  and  by  said  purchase 
of  said  land  on  the  part  of  sold  Bernord  Pot- 
ton  the  said  Tbomas  Maney  became  the  own- 
er of  one-half  toterest  to  and  to  saltf  tract 
(tf  land,  subject  alone  to  the  aforesaid  claim 
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agaiut  hfan  of  tbe  mim  of  ^,000  paid  by 
said  Bernard  Patt<m  on  acconnt  of  said 
Lemon-Tootle  note;  and  the  said  Maney  imid 
one-haU  of  tbe  purchase  price  of  said  tract 
of  land,  subject  to  said  claim  of  f2,000.  Tbat 
said  Bernard  Patton  took  tbe  deed  to  said 
land  to  hlmseU  alone  for  tbe  pnrpose  on  tala 
part,  and  iqmu  tbe  part  of  tbe  said  Maney, 
oC  ftandnlendy  concedinc  tbe  exceoa  of  lald 
Manny's  interest,  over  and  above  tbe  said 
snm  of  $2,000,  in  and  to  said  tract  of  land, 
from  said  Maney's  creditors,  and  wUb  tbe 
fraudulent  pnrpoee  to  Under,  delay,  cbeat,  and 
defraud  said  Maney's  creditors,  and  especially 
tbe  plaintiff  In  tbia  case.  Tbat  tbe  nndlvld- 
ed  half  of  said  land  last  above  described  was 
indoded  In  and  conveyed  by  tbe  deed  from 
Bernard  Patton  to  Dennis  Gurtln,  dated  Joly 
29,  1886;  and  it  waa  alao  conv^ed  by  and 
included  in  the  said  deed  of  trust  ezecnted 
by  Dennis  Onrtin  to  secure  to  Patton  pay- 
ment of  Bald  note  for  $2,000,  and  tbis  tract 
of  land  waa  included  in  aaid  deed  and  deed 
of  trust  in  tbe  same  manner  and  witb  the 
aame  intent  and  porpose  that  the  tracts  <rf 
land  purchased  by  said  Patton  at  the  sale  oi 
Ryan  as  trustee  were  included  therein.  That 
when  said  Fatten  recelred  said  promissory 
notes  from  said  Maney,  and  when  they  were 
indorsed  to  bim  by  Maney  to  secure  tbe  pay- 
ment of  tbe  said  som  of  $2,000,  on  account 
tt  tbe  Lemon-Tootle  note,  be  (said  Patton) 
did  not  take  them  with  the  intent  to  cheat 
or  defrand  Maney's  creditors,  bat  in  good 
faUta  to  aecwre  him  afainst  loss  on  Maney's 
accoont  on  said  Lemon- Tootle  note,  and  which 
was  done  long  jfxUa  to  any  of  tbe  fraudu- 
lent acts  done  by  Patton  and  Maney  as  here- 
inbefere  stated.  It  was  a  separate  and  die- 
tinct  tranaaction.  Tbat  on  or  about  tbe  29th 
day  of  July,  1886,  the  defendant  Bernard 
Patton  executed  a  deed  conveying  to  Dennis 
Cortln  an  undivided  half  part  of  said  landa, 
which  be  bad  pnrchated  February  2,  1895,  at 
the  sale  of  Thomas  F.  Byan,  trustee,  for  the 
alleged  contfderatlon,  as  expressed  in  said 
deed,  of  tbe  sum  of  $4,500,  which  said  one- 
half  waa  tbat  belonging  to  Thomas  Maney. 
That  the  nld  deed  to  Dennis  Curtin  was 
made  and  executed  by  Bernard  Patton  with 
tbe  object,  Intoit,  and  purpose  of  concealing 
Thomas  Maney's  Intereet  in  and  to  said  land  • 
In  excess  of  tbe  said  sub  of  $2,000,  and  for 
the  purpose  of  asatetlng  Maney  to  cbeat.  hin- 
der, delay,  and  defraud  his  creditors,  and  es- 
pedaSy  this  plaintlfir.  That  said  Dennis  Our* 
tin,  at  the  time  be  accepted  said  deed  of  con- 
Teyance^  purclnaed  said  undivided  ball  of 
said  land  In  good  faltb  and  for  full  value, 
irttlKHit  any  knowledge  of  any  fraudulmt  la^ 
tent  on  tbe  part  of  said  Bernard  Patton  or 
Tbomaa  Maney.  That  when  said  Dennis  Cup- 
tin  purchased  said  half  Interest  in  and  ta 
BBid  land,  on  or  about  the  29tb  day  of  July, 
1896,  he  executed  to  Bernard  Patton  his  prom- 
issory note  Cor  $2,000  as  the  unpaid  part  of 
the  puKfaase  price  of  said  interest  in  said 
kod  conveyed  to  him  by  Patton,  and  be  eor 


ecoted  at  said  time  a  dead  oC  tmat  on  said 

land  to  said  Patton  to  secure  the  payment 
of  his  said  promissory  note.  Tbat  tbe  aaid 
promisaoi7  note  has  not  been  paid  by  said 
Dennis  Curtin,  and  It  Is  now  bold  by  Bernard  ^ 
Patton.  Tbat  when  said  Dennis  Curtin  pur- ' 
diased  said  part  of  said  real  estate  the  cash 
payment  made  by  him  to  Bernard  Patton 
amounted  to  tbe  snm  of  $2,500.  That  tbs 
said  Bernard  Patton  never  held  Maney's  In- 
terest in  and  to  said  Ave  promissory  notes  as 
colbtteral  security  to  secure  tbe  payment  to 
him  by  Maney  of  any  sum  wbatevw.  except 
the  said  aum  of  $2,000  paid  by  Patton  for 
Maney  on  the  Lemon-Tootle  note,  and  there 
never  waa  any  agreement  made  between 
Maney  and  Patton  tbat  Patton  should  boSA 
said  five  pcomlssory  notes,  or  any  of  than, 
as  collateral  for  any  other  wvm,  except  said 
mm  of  $2,000,  and  the  said  TlK>mas  Maney 
was  not  at  any  time  herein  mentioned  Indebt- 
ed to  said  Bomard  Patton  In  any  sum.  except 
In  said  sum  of  $2,000  paid  by  Patton  on  tbe 
Tootle-Lemon  note.  Tbat  in  July,  1806,  when 
aaid  Patton  sold  said  half  intra-est  In  said  part 
of  said  lands  herein  first  described  to  Dennis 
Curtin,  Thomas  Maney  was  not  indebted  to 
aaid  Bernard  Patton  over  and  above  the  sum 
of  $2,000,  the  amount  paid  by  Patton  on.  tbe 
said  Tootle-Lemon  note.  That  as  a  further 
security  to  said  Bernard  Patton  tot  tbe  pay- 
ment to  Urn  of  said  sum  of  $2,000  paid  by 
1^  OQ  the  Tootle-Ijem<m  note,  he  holds 
Maney's  right,  title,  and  Interest  in  and  to 
one-fifth  of  tbe  capital  stock  of  aaid  Irish- 
American  Aawdation,  wUcb  la  of  little  or  no 
value. 

"The  court  further  finds  that,  within  a  few 
days  after  the  defendant  Bernard  Patton 
executed  aaid  deed  to  Dennis  Curtin,  tbe 
aaid  Bernard  Patton  paid  over  to  TluKnas 
Maney,  through  Daniel  Lysagbt,  out  of  the 
proceeds  of  the  sale  of  said  interest  to  said 
Curtin,  tbe  sum  of  $2,300,  and  that  said  pay- 
ment of  said  snm  of  $2,300  was  then  and 
there  made  by  Bernard  Patton  to  Thomas 
Maney,  through  said  Lysagbt,  with  the  fraud- 
ulent Intent  and  purpose  on  tbe  part  of  both 
Patton  and  Maney  to  binder,  delay,  cheat, 
and  defraud  Maney's  creditors,  and  espe- 
cially tbis  plaintiCC.  out  of  Maney's  intereet 
in  said  property.  Tbe  other  $200,  tbe  bal- 
ance of  tbe  $2,500  cash  payment  made  by 
Curtin,  was  used  in  paying  expenses  of  ex- 
ecuting the  deed  of  trust  given  to  Thomas 
Ryan.  The  court  further  finds  that  pay- 
ments have  been  made  upon  tbe  three  Judg^ 
ments  hereinabove  described,  at  tbe  dates 
and  in  tbe  sums  stated,  as  follows:  June 
16,  1896,  $2,500;  June  22,  1886,  $1,546;  Au- 
gust 3,  1S87,  $1,455.46;  February  16,  1896;, 
$3,025.73.  That  after  the  payment  ctf  tbe 
said  sums  there  now  remains  due  and  un- 
paid on  said  three  Judgments  tbe  sum  of 
$6,748.55.  That  on  the  2d  day  of  October. 
1893,  tbe  state  of  MisBourl,  at  tbe  relation 
and  to  tbe  use  of  Ed  L.  Coniad.  recovered 
lo  tbe  drcnit  court  of  tbla  county  Judgment 
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for  $6,542.41  against  James  Walsh,  Thomas 
Maney,  Ferdinand  Lutz,  Louis  FeulUng,  and 
others,  on  the  said  bond  of  -said  Walsh  as 
administrator  as  aforesaid.  This  Judgment 
,was,  on  November  13, 1891,  for  value  received, 
assigned  and  transferred  by  Ed  L.  Conrad  to 
George  T.  Hoagland;  and  on  the  ~ —  day 
of   ~,  1894,  said  Oeoi^e  T.  Hoagland  as- 
signed and  transferred  said  Judgment  to  J. 
O.  Schneider,  plaintiff  herein.  That  the 
state  of  Missouri,  at  th<e  relation  and  to  the 
use  of  Charles  A.  Conrad,  recovered  In  the 
circuit  court  of  Buchanan  county.  Mo.,  on 
October  2,  1893,  Judgment  for  $3,985.72 
against  James  Walsh,  Thomas  Maney,  Ben 
Uhlman,  and  liOuls  Feulling,  on  the  said 
bond  of  said  Walsh  as  administrator  as 
aforesaid.  This  Judgment  was  on  March  24, 
1894,  assigned  by  said  Charles  A.  Conrad  to 
John  F.  Tyler  and  Christian  Hubacber,  and 
It  was  OD  Jane  29,  1894,  assigned  by  John 
F.  Tyler  and  Christian  Hubacber  to  Ferdi- 
nand Lutz  and  Louis  PeulUng,  two  of  the 
Judgment  debtors  In  said  Judgment." 

The  court  then  declared  tlie  law  to  be  as 
follows: 

"<1)  The  court  declares  the  law  to  be  that 
the  lien  of  plaintiff's  Judgment  extended  to 
all  of  Maney's  right,  title,  and  Interest  In 
and  to  all  the  lands  described  In  the  findings 
of  fact,  whether  his  Interest  was  shown  by 
deed  of  conveyance  to  him.  or  whether  It 
was  held  In  tiie  name  of  Bernard  Patton, 
for  the  use  and  benefit  of  Maney.  The  Uen 
of  a  Judgment  In  this  state  extends  to  all 
the  debtor's  right,  title,  and  Interest  in  and 
to  his  real  estate  in  the  county  wherein  said 
Judgment  Is  rendered,  whether  said  Interest 
be  legal  or  equitable.  (2)  That  when  Ber- 
nard Patton  purchased  the  lands  described 
In  tiie  special  findings  with  the  means,  un- 
der the  circumstances,  for  the  purpose,  and 
with  the  design  as  stated  therein,  then  he 
took  said  land,  under  the  law,  as  a  trustee 
for  the  use  and  benefit  of  plalntifTs  said 
Judgments,  and  he  thereby  became  liable  to 
plaintiff  to  the  extent  of  Maney's  undivided 
one-half  imrt  of  said  lands,  or  their  pro- 
ceeds, or  so  mnch  thereof  as  might  be  suffi- 
cient to  pay  off  plaintiff's  said  Judgments. 
(3)  Bernard  Patton  cannot  even  hold  Thom- 
na  Maney's  half  Interest  in  said  lands,  or  the 
proceeds  thereof,  to  secure  the  payment  of 
any  sum  which  Maney  owed  him,  because 
of  such  fraudulent  design  and  transactions. 
The  plaintiff  is  therefore  entitled  to  a  de- 
cree  in  this  case,  subjecting  Maney's  said 
interest  In  said  land,  or  the  proceeds  there- 
of, to  the  payment  of  his  said  Judgments, 
more  fully  described  In  the  findings  of  fact, 
In  the  manner  and  form  as  hereinafter  stat- 
ed. (4)  Dennis  Curtin,  being  a  purchaser 
of  Maney's  interest  In  said  land  from  said 
Patton  in  good  faith,  for  a  full  consideration, 
without  any  notice  or  knowledge  of  Patten's 
and  Maney's  fraud,  acquired  a  good  and 
perfect  title  to  Maney's  Interest  In  and  to 
Mid  real  estate,  subject,  bowever,  to  his  ob- 


ligation to  pay  the  $2,000  and  Interest  (here- 
on, when  due— the  balance  of  the  nn[>ald 
purchase  price  of  said  lands,  as  hereafter 
stated.  <6)  The  plaintiff  Is  entitied  to  a  Judg- 
ment and  decree  In  his  favor  against  Ber- 
nard Patton  for  the  sum  of  $2,800,  and  6 
per  cent  interest  thereon  from  July  29,  1896, 
to  this  date,  which  is  $354.67,  malting  a  total 
of  $2,654.67;  and  the  plaintiff  Is  entitied  to 
a  further  Judgment  and  decree  against  the 
defendants,  requiring  said  Dennis  Curtin  to 
pay  the  $2,000  note  executed  by  him  to  Ber- 
nard Patton,  with  the  Interest  thereon,  to 
the  plaintiff  at  the  maturity  thereof,  and 
that  said  Bernard  Patton,  "v^thin  five  days 
from  this  date,  Indorse,  assign,  and  tramfer, 
without  recoui-se,  said  $2,000  note  to  tbe 
clerk  of  this  comt,  to  be  held  by  him  for 
the  use  and  benefit  of  the  plaintiff,  until 
farther  ordered  by  the  court  In  case  Ber- 
nard Patton  falls  or  refuses  to  so  transfer 
said  note  to  the  clerk,  then  plaintiff  will  be 
entitled  to  a  personal  Judgment  against  him 
for  the  full  face  value  of  said  note,  and  In- 
terest thereon  since  January  28,  1899.  The 
plaintiff  Is  entitled  to  be  subrogated  to  all 
the  rights  of  the  beneficiary,  Bernard  Patton, 
In  and  to  said  note,  and  the  deed  of  truat 
execnted  by  said  Dennis  Curtin  on  said  real 
estate  to  secure  the  payment  thereof." 
The  following  decree  was  then  rendered: 
"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  have  and  recover  of 
the  defendant  Bernard  Patton  the  sum  of 
$2,300,  with  the  interest  thereon  from  July 
29,  1896,  to  this  date,  which  said  Interest,  be- 
ing the  sum  of  $354.67,  making  the  amount 
$2,654.57  as  the  sum  herein  ordered,  adjudg- 
ed, and  decreed  that  the  defendant  Bernard 
Patton  pay  to  the  plaintiff  herein,  with  inter- 
est thereon  from  tills  day  at  the  rate  of  6  per 
cent  per  annum,  which  said  sum  Is  to  be 
applied  as  part  payment  on  plaintiffs  said 
three  Judgments  against  Thomas  Maney  and 
others.  It  Is  further  ordered,  adjudged,  and 
decreed  that  the  defendant  Dennis  Curtin  pay 
to  the  plaintiff,  at  the  maturity  thereof,  hia 
said  promissory  note,  dated  the  29th  day  of 
July,  1896,  executed  by  bim  to  Bernard  Pat- 
ton for  $2,000,  as  the  unpaid  part  of  the  pur- 
chase price  of  said  Interest  in  said  land  con- 
veyed to  him  by  the  said  Patton,  which  said 
note,  by  its  terms,  become  due  and  payable 
February  4,  1809,  and  bears  Interest,  payable 
semiannually  after  the  date  thereof,  until 
paid,  at  the  rate  of  7  per  cent,  per  annum,  the 
payment  of  which  said  note  of  $2,000  is  secur- 
ed by  a  deed  of  trust,  executed  on  the  29th 
day  of  July,  1896,  by  defendant  Dennis  Oui^ 
tin,  conveying  the  interest  said  Onrtln  pur- 
chased of  and  In  and  to  said  lands  for  that 
purpose.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  defendant  Bernard  Pat- 
ton, within  five  days  from  this  date.  Indorse, 
assign,  and  transfer,  without  recourse  on 
bim,  said  $2,000  note  to  the  clerk  of  this 
court,  to  be  held  by  said  clerk  for  tbe  raw 
and  benefit  of  Qi«  plaintiff,  until  tbe  farther 
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order  of  ttais  court  It  Is  furttier  ordered,  ad- 
judged, and  decreed  that  the  plaintiff  be, 
and  he  la  hereby,  subrogated  to  all  tbe  rlghti 
title,  and  Interest  of  Bernard  Patfon  In  and  to 
said  ¥2,000  note,  and  in  and  to  tbe  deed  of 
trust  executed  by  said  Dennis  Curtin  to  se- 
cure the  payment  of  said  note.  It  is  further 
ordered,  adjudged,  and  decreed  that  In  case 
tbe  defendant  Bernard  Patton  fails  or  refuses 
to  Indorse,  assign,  and  transfer  said  $2,000 
note  to  the  clerk  of  this  court,  in  accordance 
with  this  order  and  decree,  within  five  days 
from  this  date,  the  plaintiff  berein  shall  have 
and  recover  of  said  Bernard  Patton  the  full 
face  value  of  said  note,  which  Is  92,000,  to* 
gether  with  tbe  interest  thereon  up  to  Jan- 
uary 28, 1889,  to  be  applied  as  part  payment 
in  plaintitTs  said  three  Judgments  against 
said  Thomas  Maney  and  others.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that 
plaintiff  have  and  recover  of  defendants  bis 
costs  in  this  behalf  expended." 

And  thereupon,  and  on  the  26th  day  of 
January,  1899,  and  within  four  days  of  the 
rendition  of  aald  Judgment,  and  during  the 
seirs  term  of  court,  defendant  Patton  filed 
hu  motion  toi'  new  trial  in  words  and  flgnres 
as  follows: 

"Ooaiea  now  the  above-named  defendant 
Bernard  Patton,  ari  moves  tbe  court  to  set 
aside  its  findings  of  fact  and  law,  and  its 
Judgment  thereor  rendered,  in  this  cause,  and 
as  gronndp  therefor  states:  (1)  That  the  find- 
ings and  Judgment  of  tbe  court  should,  under 
llie  pleadingp  and  evidence,  have  been  for  tbe 
defendant  (2)  That  tbe  said  findings  and 
Judgment  are  against  tbe  evidence.  (8)  That 
tbr  sain  findings  an^  Judgment  are  against 
tb^  law  and  the  evidence.  (4)  That  the  court 
erred  In  admitting  illegal,  irrelevant,  and  in- 
competent evidence  offered  by  plaintiff 
against  the  objection  of  defendant.  (5)  That 
tbe  cojrt  erred  in  excluding  proper,  legal,  and 
competent  evidence  offered  by  defendant 

(6)  That  the  court  erred  in  holding  as  a  mat- 
ter of  law  that  tbe  Hen  of  tbe  three  Judg- 
ments described  in  the  petition,  or  either  of 
them,  was  In  force,  as  against  this  defendant 
at  the  time  of  4he  Institution  of  this  suit 

(7)  That  the  court  erred  in  holding  that  under 
tbe  evidence  the  Judgments  described  in  the 
petition,  or  either  of  them,  were  the  property 
of  plaintiff  at  the  time  of  tbe  institution  of 
this  suit.  (8)  That  the  court  erred  in  holding 
that  the  said  Judgments,  or  either  of  them, 
were  unsatisfied  at  the  time  of  the  bringing 
of  this  suit  (9)  That  the  court  erred  In  hold- 
ing that  the  Hen  of  tbe  Judgments  described 
In  tbe  petition,  or  either  of  them,  attached  to, 
or  became  or  was.  a  Hen  or  charge  upon  any 
interest  of  Maney  in  the  lands  described  In 
the  petition,  or  any  of  them,  or  on  the  notes 
and  mortgage  of  the  St  Joseph  Brick  &  Terra 
Ootta  Company,  described  In  tbe  petition. 
(10)  The  coort  erred  in  holding  as  a  matter 
of  law,  under  the  pleadings  and  evidence, 
that  lands  described  in  the  petition,  or  any 
Interest  of  Maney  therein,  were  ever  at  any 


time  charged  with  or  subject  to  the  Hen  of  the 
Judgments  described  In  tbe  petition.  (11) 
That  the  court  erred  In  holding  as  a  matter  of 
law  that  the  plalnUff  has  any  Interest  in  or 
right  to  tbe  note  from  defendant  Curtin  to 
defendant  Patton,  described  in  the  petition. 
(12)  That  the  court  erred  In  holding  as  a 
matter  of  law  that  the  plaintiff  is  entitled  to 
Judgment  against  this  defendant  for  the  sum 
of  $2,300  and  Interest  thereon,  or  any  other 
amu.  (13)  That  tbe  court  erred  in  holding  as 
a  matter  of  law,  under  the  pleadings  and  evi- 
dence In  this  case,  that  this  defendant  la  not 
entitled  to  tbe  sum  of  $2,000  and  Interest  out 
of  tbe  proceeds  of  tbe  sale  to  Dennis  Curtin, 
mentioned  In  the  petition  and  evidence.  (14) 
That  the  court  erred  in  finding  that  this  de- 
fendant was  guilty  of  any  act  or  had  any 
Intention  at  any  time,  to  hinder,  delay,  or  de- 
fraud the  plaintiff,  or  any  other  creditor  of 
Maney.  (16)  That  tbe  coiut  erred  in  finding 
that  there  was  no  consideration  for  the  trans- 
fer and  indorsement  to  defendant  of  the  five 
notes  of  the  St.  Joseph  Brick  &  Terra  CXitta 
Company,  except  as  stated  by  the  court  In  its 
finding  of  fact.  (16)  That  the  court  erred  in 
holding  that  Maney  Indorsed  and  transferred 
tbe  five  notes  of  the  Brick  &  Terra  Cotta 
Company  to  this  defendant  for  the  purpose  of 
hindering,  delaying,  or  defrauding  plaintiff, 
or  any  other  creditor.  (17)  That  the  court 
erred  in  holding  that  this  defendant  bid  for  or 
obtained  the  land  described  in  tbe  petition, 
or  any  part  thereof,  at  the  trustee's  sale  of 
Thomas  F.  Byan,  for  the  purpose  of  conceal- 
ing the  interest  of  Maney  in  tbe  same,  or  to 
hinder,  delay,  or  defraud  any  creditor  of 
Maney.  (18)  That  tbe  court  erred  In  finding 
that  tbe  sale  of  tbe  land  described  in  tbe  peti- 
tion to  the  defendant  Curtin  was  made  by  de- 
fendant Patton  for  the  purpose  of  concealing 
the  interest  of  Maney  therein,  or  for  the  pur- 
pose of  assisting  Maney  to  cheat  hinder,  de- 
lay, or  defraud  tbe  plaintiff,  or  any  other 
creditor.  (19)  That  tbe  court  erred  In  finding 
that  this  defendant  never  held  tbe  five  notes 
of  the  St.  Joseph  Brick  &  Terra  Cotta  Com- 
pany for  the  purpose  of  securing  the  payment 
of  any  other  debt  than  the  sum  of  $2,000,  due 
on  the  Tootle-Lemon  note.  (20)  That  the 
court  erred  in  finding  that  $2,300  was  paid 
by  this  defendant  to  Daniel  Lysaght  with  tbe 
Intention,  on  tbe  part  of  either  this  defendant 
or  Maney,  to  hinder,  delay,  cheat,  or  defraud 
any  creditor  of  said  Maney." 

And  afterwards,  and  during  the  same  term 
of  court  at  which  said  term  tbe  motion  for  a 
new  trial  was  filed,  to  wit,  tbe  January  term, 
1899,  the  court,  upon  consideration  of  said 
motion  for  a  new  trial,  overruled  said  mo- 
tion, and  modified  the  Judgment  tfieretofore 
rendered  herein,  which  order  overruling  said 
motion  and  modifying  said  Judgment  was  In 
words  and  figures  as  follows,  to  wit: 

"Now,  at  this  time,  tbe  motion  for  a  new 
trial  in  this  case,  coming  on  to  be  heard.  Is 
by  tbe  court  taken  up,  heard,  considered,  and 
overruled;  and  the  parties  to  tbe  ault  being 
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prraent  In  court,  and  It  appearing  to  t&e 
court  that  the  defendant  Bernard  Fatten  has 
failed  and  refused,  and  Btlll  fails  and  re- 
fuses, to  deliver,  indorse,  or  transfer  to  the 
derk  of  tbis  court,  as  heretofore  ordered  and 
decreed  during  this  term  of  this  court,  the 
said  promissory  note  for  $2,000,  dated  July 
29,  1896,  executed  to  Bernard  Patton  by 
Dennis  Curtin,  as  and  for  the  unpaid  part 
of  the  purchase  price  of  the  interest  in  said 
land  conv^ed  to  said  Curtln  by  said  Patton, 
it  Is  hereby  ordered,  adjudged,  and  decreed 
that  the  defendant  Bernard  Patton  Is  liable  to 
plaintiff  for  the  full  face  value  of  said  note, 
which  ia  the  sum  of  $2,000,  and  also  for  the 
interest  thereon  from  July  29,  1896,  to  this 
date,  at  the  rate  of  7  per  cent  per  annum, 
which  Interest  amounts  to  the  sum  of  $350, 
making  the  amount  of  said  Bernard's  lia- 
bility to  the  plaintiff,  as  shown  by  the  evi- 
dence In  this  case,  <m  account  of  said  note, 
the  sum  of  $2,350.  And  now,  In  accordance 
with  said  Bernard  Patton's  absolute  llablUtr 
to  the  plaintiff  for  the  amount,  principal  and 
Interest,  of  said  promissory  note,  the  order, 
Judgment,  and  decree  rendered  in  this  case 
on  the  23d  day  of  January,  1899,  during  this 
term  of  this  court,  Is  hereby  so  modified  as 
to  deprive  the  said  Bernard  Patton  of  any 
.further  option  on  his  part  to  deliver,  Indorse, 
assign,  or  transfer  said  note  to  the  clerk  of 
this  court;  and  It  Is  hereby  ordered,  ad- 
judged, and  decreed  that  the  order,  Judgment, 

and  decree  herein  rendered  on  the  day 

of  January,  1899,  during  this  term  of  this 
court,  be,  and  the  same  Is  hereby,  modified 
In  accordance  with  this  order  of  the  court, 
and  that  the  said  Judgment  is  so  modified 
as  to  conform  It  to  the  order  of  the  court  now 
made,  declaring  said  Patton's  liability  on  the 
said  $2,000  note  to  be  absolute,  and  said  or- 
der, Judgment,  and  decree,  as  modified.  Is  as 
follows:  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  and  re- 
cover of  the  defendant  Bernard  Patton  the 
sum  of  $2,300,  with  interest  thereon  from 
July  29,  1896,  to  this  date,  which  said  In- 
terest Is  the  sum  of  9354^(7.  making  the 
amount  of  $2,654.57  herein  ordered,  adjudg- 
ed, and  decreed  that  defendant  Bernard  Pat- 
ton pay  to  plaintiff  herein  on  account  of  the 
sum  fraudulently  paid  by  blm  to  Thomas 
Maney.  And  It  Is  further  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  and  re- 
cover of  defendant  Bernard  Pattm  the  fur- 
ther sum  of  $2,330,  the  amount  due  on  ac- 
count of  the  said  Dennis  Curtln  not?,  making 
a  total  of  the  amount  which  Is  hereby  order- 
ed, adjudged,  and  decreed  that  the  plaintiff 
recover  of  the  defendant  Bernard  Patton  of 
$5,004.57,'  with  Interest  thereon  from  this 
date  at  the  rate  of  6  per  cent  per  annum, 
which  said  sura  Is  to  be  applied  as  part  pay- 
ment of  plaintiff's  said  three  Judgments 
against  Thomas  Maney  and  others,  and  that 
plaintiff  have  execution  against  the  defend- 
aat  Bernard  Patton  for  said  sum  of  $5,004.57 
and  fnterest  tbetefm,- 


To  such  order,  overruling  said  motion  for 
a  new  trial  and  modifying  the  judgment 
theretofore  rendered,  the  defendant  Patton  at 
the  time  objected  and  excepted.  And  after- 
wards, and  during  the  same  term  of  court 
at  whleu  said  motion  for  a  new  trial  was 
OTermled,  defendant  Patton  filed  his  affidavit 
for  an  appeal  In  this  case,  which  was  allowed. 

The  petition  in  this  case  Is  an  ordinary 
bill  to  set  aside  as  fraudulent  certain  deeds 
to  real  estate  described  in  the  petition,  upon 
the  ground  that  they  were  made  by  the 
grantor,  Maney,  with  the  fraudulent  Intent 
and  purpose  of  evading  the  payment  of  cer^ 
tain  Judgments  against  him,  of  which  plain- 
tiff is  the  assignee,  and  to  subject  the  land 
to  the  Uen  of  said  Judgmmts,  while  the 
Judgment  rendered  Is  a  personal  Judgment 
against  defendant  Patton  for  the  amount  of 
money  turned  over  by  him  to  Lysaght,  and 
by  I^gfat  to  Maney.  prior  to  the  institution 
of  this  suit,  and  directed  Patton  to  assign 
and  turn  over,  for  the  use  of  plaintiff,  to  the 
derk  of  the  circuit  couift,  the  promissory  note 
executed  by  the  defendant  Curtln  to  Patton 
within  five  days,  and,  in  the  evait  of  Patton 
falling  to  so  assign  and  turn  over  said  note 
to  the  clerk  of  the  court,  Judgment  was,  ren- 
dered against  falm  for  the  amount  of  said 
note  and  Interest,  which,  including  the 
amount  paid  by  Patton  to  Lysaght  fw  Ma- 
ney, amounted  to  the  sum  of  $5,004.67,  for 
which  Judgment  was  rendered. 

^fo  principle  is  better  settled  than,  unless 
a  Judgment  is  responsive  to  the  issues  pre- 
sented In  the  pleadings.  It  is  erroneous.  Ross 
V.  Ross,  81  Mo.  84.  It  Is  equally  aa  well 
settled  that  a  party  cannot  state  one  cause 
of  action  In  his  petition  and  recover  upon 
another,  but  that  the  decree  which  Is  award- 
ed blm  must  be  authorized  both  by  the  facts 
stated  In  the  petition  and  by  the  proof.  Reed 
V.  Bott  100  Mo.  62,  12  S.  W.  347,  14  S.  W. 
1089.  In  Irwin  v.  Chiles,  28  Mo.  576,  it  la 
said  that  "a  party  Is  not  entitled  to  a  Judg- 
ment on  a  finding  of  facts  different  from  any 
theory  of  the  case  set  up  In  the  petition  or 
answer."  In  Harris  v.  Railroad  Co.,  87  Mo. 
310,  It  Is  said:  "The  statute*  permits  a  party 
to  amend  his  petition,  after  his  evidence  has 
been  given,  to  make  It  conform  to  the  proofs; 
but  no  such  thing  was  attempted  In  this 
case.  It  then  presents  the  singular  spectacle 
of  declaring  for  oue  cause  of  action  and  ob- 
taining Judgment  for  another  and  different 
cause.  Such  a  course  of  procedure  Is  de- 
Btructive  of  all  certainty  In  pleading,  and  can 
neither  be  tolerated  nor  encouraged."  The 
same  rule  Is  announced  in  Newham  v.  Ken- 
ton, 79  Mo.  882. 

While,  under  the  general  prayer  tat  relief, 
a  party  may  have  any  relief  to  which  he 
may  show  himaelf  entitled,  such  relief  must 
be  founded  on  and  consistent  with  the  al- 
legations In  the  bin,  and  not  such  as  may  be 
proven  at  the  trial.  McXalr  v.  Riddle,  8  Mo. 
2S7.  The  fact  that  plaintiff  amended  his 
petltiM  during  the  trial,  Iv  adding  ta  the 
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prayer  for  seneral  reH^  an  addltloiial  pray- 
er. '*for  sadi  personal  JodgmentB  against  the 
defendant  as  may  Ira  propo*  and  legal,"  did 
not  enlarge  f^xm  or  broaden  tiie  allegatlom 
of  tbe  petttlcm  or  the  prayer  for  general  re- 
lief, nor  convert  the  petition  hito  one  diar^ 
glng  Patton  as  fraudulent  grantee,  irho  there- 
fwe  took  said  land  as  a  trustee  for  the  use 
and  benefit  of  plaintiff  to  the  extent  of  his 
Judgments,  and  mnst  acconnt  for  the  prop- 
erty or  Its  ivoceeds,  and  hence  is  liable  In 
equity  to  a  personal  judgment  in  favor  <tf 
plaintiff  for  the  amount  of  Maney*8  indebted- 
ness to  him.  But  the  bill  proceeds  upon  no 
sncb  theory.  Upon  tbe  contrary,  It  is  drawn 
with  tbe  view  and  purpose  of  devesting  Cur- 
tln*B  title,  and  to  subject  the  land  standing 
In  hto  name  to  the  payment  ot  platotUTs 
JudgmenL 

The  allegatlras  of  tbe  peU tlon  WUeh  dmr- 
ged  fraudulent  conduct  on  fbe  part  of  Pat- 
ton  are  that  he  held  certain  notes  vUcih 
bekmged  to  Uan^  In  his  name,  which  he 
used  for  the  purpose  of  paying  for  real  es- 
tate, and  that  he  held  said  real  estate  under 
and  by  a  secret  arrangement  for  the  benefit 
of  Maney,  and  tbat  for  the  pnipose  of  as- 
sisting Maney  be  transferred  said  property 
to  Cnrtln,  are  mere  matters  of  Indncemest 
lading  up  to  the  averment  which  attempts 
to  connect  Curtin  with  said  fraud;  that  is, 
that  Curtin  was  holding  certain  real  estate 
of  Maney's  to  cover  It  ttp  from  bis  cred- 
itors. The  petition  In  no  way  Intimates,  nor 
does  it  contain  any  allegation  from  wblch  it 
can  be  Inferred,  npon  what  account,  if  at 
all,  a  personal  Judgment  would  be  aAed 
against  Patton.  It  must,  therefore,  follow 
that  the  petition  does  not  authorize  the  judg- 
ment, and  as  the  court  found  and  held  Cnr- 
tln's  title  good,  and  this  was  the  only  issne, 
there  was  nothing  left  upon  which  to  predi- 
cate the  decree  rendered. 

Moreover,  we  are  unable  to  see  how,  in 
this  proceeding,  defendant  Patton  can  be 
held  liable  to  plaintiff,  and  a  personal  judg- 
ment rendered  against  him  In  favor  of  plain- 
tiff for  the  money  which  Patton  turned  over 
to  Maney  before  tbe  filing  of  the  petition 
In  this  case.  In  Swift  v.  Holdrldge.  10  Ohlg 
232,  86  Am.  Dec.  S5,  It  is  said:  "An  honest 
man  will  not  take  a  fraudulent  conveyance. 
If  a  man  holds  property  fraudulently  con- 
veyed, as  soon  as  be  comes  to  a  sense  of  bis 
moral  duty,  be  will  restore  It  to  tbose  to 
whom  It  belongs.  ought  to  give  It  back 
to  him  from  whom  he  received  It,  that  it 
may  be  applied  to  his  debts  If  wanted,  or  to 
his  benefit  ff  not  wanted  for  tills  pniposeL 
Tbe  law  to  discourage  frauds  floes  not  com- 
pel him  to  restore  It  to  the  fraudulent  gran- 
tor, yet  no  man  will  retain  It  for  a  moment 
who  desires  the  reputation  of  honesty  or 
possesses  the  sense  of  Justice.  Tbe  rela- 
tion between  him  and  the  creditors  of  the 
debtor  is  different  There  are  no  express 
obligations  between  them,  no  promise  to  be 
accountable  to  them,  no  obUgatiou  to  restore 
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to  them;  but  tbe  credlto'  ought  to  receive 
his  debt,  and  tbe  law  gives  him  a  claim 
to  the  property,  and  it  charges  tiie  fraudu- 
lent holder  as  trustee  in  consequence  or  his 
possession.  The  trust  is  not  expressly  cre- 
ated by  conttact,  but  it  arises  by  operation 
of  law,  in  consequence  of  bis  having  to  his 
hands  that  which  ought  to  be  aroUed  to  the 
creditor's  debt  It  depends,  th^fore,  on 
the  possefltion  of  the  propnty.  The  char- 
acter of  cestui  que  trust  does  not  helwg 
to  tiie  general  creditor  until  he  has  shown 
himself  entitled  to  the  debtor's  property, 
and.  If  the  teudulent  holder  has  In  good 
faith  devested  himself  of  that  which  he 
could  not  retain  without  dlslumMty  before 
tbe  right  of  the  creditor  has  accrued,  there 
Is  nothing  rematolng  upon  which  to  raise 
a  trust,  and  the  relation  of  trustee  to  any- 
body subsisto  no  longer.  The  court  will 
lend  to  the  Judgmoit  creditor  any  aid  to 
their  power  to  reach  the  -prcqierty  of  his 
debtor  to  flie  hands  of  his  fraudulent  alien- 
ee, to  subject  any  debts,  securities,  rights, 
eqnltlee,  or  choses  In  action  within  his  pow- 
er, and  wUl  exact  a  rigorous  acconnt  of  the 
dliq>08ltlon  of  anything  he  may  have  fraudu- 
lently received;  but.  If  he  has  parted  with 
what  he  fraudulmtly  received  before  the 
rights  of  the  creditors  are  fixed  by  judgmmt 
and  by  the  filing  of  his  bill,  he  mnst  be  et- 
onerated  from  further  liability."  In  Wait 
on  Fraudulent  Conveyances  {3d  Bd.)  |  173, 
It  is  said:  "Though  a  party  may  have  In- 
tended to  defraud  toe  creditors  of  a  debtor 
by  teking  and  cwverting  his  property  into 
cash,  such  intent  Is  rendered  harmleu  by 
his  delivering  the  proceeds  of  the  sale  to  the 
debtor  or  his  authorized  agent  If  the  party 
has  accounted  to  the  debtor  for  the  proceeds 
of  the  property  before  proceedings  are  taken 
against  him  by  the  creditor,  he  cannot  be 
forced  to  account  for  It  over  agato." 

It  is  Insisted  that  as  plaintiff  had  com- 
menced garnishment  proceedings  against  de- 
fendant I^tton  before  tbe  tostltutlon  of  this 
suit  against  him,  be  cannot  daring  the  pen- 
dency of  those  proceedings  ask  the  Interposi- 
tion of  a  court  of  equity;  that  having  elect- 
ed to  pursue  his  remedy  at  law,  his  election 
was  final  until  the  termtoatlon  those  pro- 
ceedings. But  no  such  matter  Is  pleaded, 
and,  in  ordw  to  be  available,  this  should 
have  been  done. 

It  Is  said  that  Maney  Is  a  necessary  party 
to  this  suit,  and  tbat  the  judgment  should 
be  reversed  because  he  Is  not  made  a  party 
defendant  As  to  whether  or  not  a  fraud- 
ulent grantor  Is  a  necessaiy  party  defendant 
In  an  action  brought  by  bis  Judgment  cred- 
itors against  the  fraudulent  grantee  to  set 
aside  the  conveyance  of  real  estate  for  fraud 
and  to  subject  It  to  tbe  payment  of  the 
judgment,  the  authorities  are  In  great  con- 
flict and  irreconcilable.  In  this  state,  how- 
ever, It  has  been  held  that  as  the  ft-audu- 
lent  grantor  could  be  prejudiced  in  no  way, 
to  a  legal  sense,  by  a  detejiptoatlon  which 
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subjected  the  property  to  the  payment  of 
his  debts,  wlilch  bad  already  irrevocably 
passed  beyond  bis  control,  he  has  no  interest 
in  tbe  suit,  and  therefore  Is  not  a  necessary 
party.  Merry  t.  Fremon,  44  Mo.  618;  Jack- 
man  T.  Robinson,  &4  Mo.  289. 

Plaintiff  claims  that  no  motion  for  new 
trial  was  filed  after  final  Judgment,  and 
therefore  there  Is  notbing  before  the  court 
for  review,  save  the  record  proper.  It  ap- 
pears from  tbe  record  that  on  the  23d  day 
of  January,  1899,  tbe  court  found  Its  conclu- 
sions of  facL  It  then  gave  some  declara- 
tions of  law.  It  then  ordered,  adjudged,  and 
decreed  that  plaintiff  recover  of  defendant 
Bernard  Fatton  tbe  sum  of  f2,300,  with  In- 
terest up  to  that  time,  amounting  to  f2,654.- 
57.  It  further  ordered  and  decreed  that  tbe 
defendant  Bernard  Patton,  within  five  days 
from  that  date,  Indorse,  assign,  and  trans- 
fer, without  recourse  on  him,  the  |2,000  note 
which  he  held  on  Dennis  Curtin  to  the  clerk 
of  tbe  court,  to  be  held  by  the  clerk  for 
tbe  use  and  benefit  of  plaintiff  until  the 
proper  order  of  the  court,  and  that  plaintiff 
be  subrogated  to  all  the  right,  title,  and  in- 
terest of  Bernard  Patton  in  said  $2,000  note 
and  deed  of  trust  executed  by  Dennis  Gurtln 
to  secure  the  payment  of  said  note.  It  was 
further  ordered,  adjudged,  and  decreed  tliat, 
in  case  tbe  defendant  Bernard  Patton  should 
fail  or  refuse  to  Indorse,  assign,  and  trans^ 
fer  said  note  to  the  clerk  of  the  court,  in 
accordance  with  the  order,  within  five  days 
from  that  date,  tbe  plaintiff  therein  should 
have  and  recover  of  Bernard  Patton  the  full 
face  value  of  said  note,  which  Is  92,000,  to- 
gether with  interest  thereon  up  to  January 
28,  1899,  to  be  applied  as  part  payment  on 
plaintiff's  three  Judgments  agaUist  Maney 
and  others.  On  the  26tb  day  of  January 
the  motion  for  a  new  trial  was  filed.  On 
tbe  4th  day  of  February  this  motion  was 
overruled,  and  aa  part  of  tbe  same  order  a 
final  Judgment  was  rendered  against  appel- 
lant, not  only  for  the  $2,^.57,  but  for  the 
further  sum  of  $2,350,  the  amount  due  on 
account  of  the  Dennis  Curtin  note,  making 
a  total  amount  adjudged  against  him  of 
f6,005.57.  Plaintiff  says  that  the  order  made 
on  the  23d  of  January,  1899,  was  not  a 
final  Judgment  No  execution  could  have 
been  Issued  thereon.  It  defined  the  respond- 
ent's rights,  and  simply  declared  that,  unless 
tbe  defendant  Patton  within  five  days  de- 
posited tbe  Dennla  Curtin  note  with  the 
clerk.  In  accordance  with  the  order,  a  final 
Judgment  would  be  rendered  against  him. 
This  order  was  certainly  not  a  final  Judg* 
ment  No  final  Judgment  was  rendered  un- 
til Febroaiy  4.  1899,  and  the  Judgment  ren- 
dered on  that  date  Is  tbe  only  Judgment  In 
this  ca8& 

State  ex  reL  T.  Klein,  140  Mo.  602,  41  S. 
W.  895,  was  a  condemnation  proceeding,  in 
which  tbe  defendant  had  been  awarded  $87,- 
610  by  the  commissioners,  which  had  been 
paid  and  received  by  taim,  and  on  appeal 


to  the  drcalt  court  this  award  was  reduced 
to  $47,000  by  the  Jury,  and  the  plaintiff  filed 
a  motion  asking  for  Judgment  for  the  ex- 
cessive payment,  or  for  $39,610.  This  mo- 
tion was  sustained,  but  the  court  further  or- 
dered that  such  sum  should  not  bear  inter- 
est, nor  should  execution  issue  therefor  or 
be  a  lien  upon  defendant's  real  estate,  "until 
the  further  order  of  the  court"  Held,  that 
this  was  not  a  final  Judgment;  that  a  final 
Judgment  means  one  that  can  be  enforced 
by  execution — one  that  bears  Interest  and 
is  a  lien  on  real  estate.  City  of  St  Louis 
V.  Boyce,  ISO  Mo.  572.  81  &  W.  504,  and 
Railroad  v.  Railcoadl,  94  Mo.  635,  6  B.  W. 
691,  are  tbe  same  kliul  of  casea,  and  the  rul- 
ing the  same. 

It  is  very  clear  that  no  final  Judgment  had 
been  rendered  in  either  of  these  cases  at 
the  time  of  filing  motions  for  new  trial,  but 
is  such  the  fact  in  the  case  at  bar?  If  there 
was  anything  in  the  decree  which  was  ren- 
dered before  tbe  motion  for  new  trial  waa 
filed,  tending  to  show  that  a  final  decree  had 
not  been  rendered  at  tbe  time  the  motion 
for  new  trial  was  filed.  It  is  that  part  of 
It  which  required  defendant  Patton,  within 
five  days  from  the  time  tbe  decree  was  ren- 
dered, to  indorse,  assign,  and  transfer,  with- 
out recourse  on  him,  tbe  $2,000  note,  exe- 
cuted by  Ourtin  to  him,  to  the  clerk  of  the 
court  to  be  held  by  said  clerk  for  the  uae 
and  benefit  of  the  plaintiff,  until  the  further 
order  of  the  court,  and,  in  tbe  event  of  his 
failure  to  do  so  within  the  time  Indicated, 
the  plaintiff  should  have  and  recover  of  Pat- 
ton the  full  face  value  of  said  note,  which 
is  $2,000,  together  with  the  interest  up  to 
January  28.  1899.  It  was  also  further  or- 
dered, adjudged,  and  decreed  that  plaintiff 
have  and  recover  bis  costs  In  this  behalf 
of  defendant  The  fact  that  this  decree  pro- 
vides that,  if  Patton  did  not  turn  over  tbe 
note  in  question  to  the  clerk  of  the  coort 
within  five  days,  when  at  the  same  time  it 
was  also  provided  in  the  decree  that.  In  the 
event  of  his  failure  to  do  so,  plaintiff  shall 
have  and  recover  of  said  Bernard  Patton 
the  full  face  value  of  said  note,  which  is 
$2,000,  together  with  Interest  thereon  up  to 
'January  28,  1890,  and  that  costs  were  then 
adjudged  against  defendants,  clearly  shows 
that  it  was  then  a  final  decree,  with  the 
privilege  to  defendant  Patton  of  complying 
wltb  It  in  five  days  by  turning  over  the  note 
to  the  clerk,  during  vRblch  time  an  execution 
could  not  have  Issued  upon  it  but  at  any 
time  thereafter,  in  the  absence  of  a  showing 
by  Fatton  that  he  had  turned  over  the  note 
as  directed,  plaintiff  could  have  sued  out  an 
execution  on  the  Judgment  without  further 
action  on  the  part  of  the  court  unless  a  su- 
persedeas had  been  granted  to  prevent  It 
And  the  (act  that  the  court  thereafter  made 
some  changes  in  tbe  decree  did  not  rob  it 
of  its  Integrity  as  a  final  decree. 

In  1  Black  on  Judgments  (2d  Ed.)  |  41, 
in  speaking  of  tlie  finality  of  decrees.  It  Is 
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stUd:  "Another  case,  coming  mucli  nearer 
to  a  satisfactory  definition,  holds  that  a  final 
decree  Is  not  necessarily  the  last  decree  ren- 
dered, by  which  all  proceedings  In  the  case 
are  terminated,  and  nothing  is  left  open  for 
the  future  judgment  of  the  court;  but  It  la 
a  decree  which  determines  the  substantial 
merits  of  the  controTersy,  all  the  equities 
of  the  case,  though  there  may  remain  a  ref- 
erence to  be  had,  or  the  adjustment  of  some 
incidental  or  dependent  matter."  Walker  t. 
Crawford,  70  Ala.  667.  In  Travis  v.  Wa- 
ters, 1  Johns.  Ch.  84,  it  is  held  that  a  decree 
ou  a  bill  for  8[>eclflc  performance,  on  the 
coming  in  of  the  master's  report,  as  to  the 
quantity  of  land  to  be  conveyed  and  the 
payments  made,  directing  the  balance  due  to 
be  paid,  and  the  conveyance  to  be  executed, 
is  a  final  decree.  "So  It  has  been  held  that 
a  decree  that  defendants  should  assign  a 
certificate  of  lands  to  the  plaintiff,  provided 
he  should,  before  a  given  day  and  after  a 
tender  of  the  assignment,  pay  a  certain  sum 
of  money  to  them,  Is  a  final  decree."  1  Black 
on  Judgments  (2d  Ed.)  S  43. 

It  Is  clear  that,  if  Patton  had  turned  the 
note  in  question  over  to  the  clerk  within 
five  days  from  the  date  of  the  decree  as 
therein  provided,  no  one  would  gainsay  the 
fact  that  the  decree  was  final  when  entered 
upon  the  record  of  the  court,  with  a  limited 
time  to  Patton  to  comply  with  Its  terms, 
which  did  not  in  any  way  affect  Its  finality; 
and.  If  this  be  80  it  la  none  the  less  final  ! 
because  be  failed  to  turn  over  the  note  as  \ 
required  by  the  decree. 

Fw  the  reasons  Intimated,  the  judgment  ! 
abonld  be  reversed,  and  the  cause  remanded.  | 
It  Is  ao  ordered.  All  of  this  division  concur.  | 


OATBS  T.  TBBBBTTB. 

(Gonrt  of  Appeals  at  Kansas  City,  Ho.  Jvne  8, 
190S.) 

HORTOAOBS  —  FORBCLOSnRB  —  DBFICIENCT 
JUDOHBMT— FOREIGN  STATUTS-BFFBCT. 

1.  A  note  and  mortgage  were  given  in  Ne- 
braska at  a  time  when  the  statutes  of  that  : 
state  (Code  Civ.  Proc.  S  848)  provided  that  I 
after  a  decree  for  foreclosure  no  proceedioga 
should  be  bad  at  law  tot  the  recover;  of  the  debt 
Mcored  by  the  mortgage.  Beld,  that  a  judg- 
ment forecloeiog  the  mortgage  under  this  stat* 
ute  was  a  bar  to  a  subsequent  actltm  in  another  ' 
stete  on  the  mortgage  note. 

Appeal  from  Circuit  Court,  Jackson  Ooan- 
tj;  W.  B.  Teasdale,  Judge. 

Action  by  Henry  B.  Gates  against  G.  B. 
Tebbetts.  From  a  judgment  tor  plalntlfl,  de- 
fendant appeals.  SevecsecL 

J.  D.  HcGne,  for  appellant  Kamea,  New 
&  Kranthoff,  for  respondent. 

BROADDUS,  J.  The  plalntin:  sued  to  re- 
cover on  a  certain  principal  note  and  couirans 
executed  by  defendant  and  bis  wife  In  the 


state  of  Nebraska  on  the  1st  day  of  June, 
1897,  and  made  payable  in  the  state  of  Illi- 
nois. The  debt  was  secured  by  a  mortgage 
on  certain  lands  situated  In  the  fwmer  state. 
The  defense  is  that  when  said  notes  became 
due,  on  the  16th  day  of  July,  1800,  the  plain- 
tiff Instituted  an  action  In  chancery  in  the 
district  court  of  Gage  county.  Neb.,  tl»  coun- 
ty in  which  the  land  described  in  said  mort- 
gage was  situated,  to  foreclose  said  mort- 
gage, In  the  manner  prescribed  by  the  stat- 
utes of  the  state;  that  In  said  proceedings 
personal  servlae  was  had  upon  defendant's 
wife,  Ella  F.  Tebbetts,  and  service  by  pub- 
lication upon  this  defendant  Thereafter,  and 
on  the  11th  day  of  Febrnary.  1901,  by  the 
consideration  of  said  court  and  upon  an  ac- 
counting bad,  it  was  found,  by  said  court 
that  there  was  due  the  sala  plaintiff  on  the 
principal  note  and  Interest  coupons  thereto 
attached  the  sum  of  $1,455.08,  for  which  sum 
and  costs  judgment  was  entered  In  said  cause; 
and  it  was  further  adjudged  and  decreed,  if 
the  defendants  failed  for  the  period  of  20  days 
thereafter  to  pay  the  plaintiff  the  said  sum  of 
money  so  adjudged  to  be  due,  together  with 
Interest  Qiereon,  that  the  equity  of  redemp- 
tion of  said  defendants,  and  each  of  them, 
be  foreclosed,  and  said  mortgaged  premises 
be  sold,  and  an  order  of  sale  be  Issued  to 
the  sheriff  of  Gage  county.  Neb.,  command- 
ing him  to  sell  the  said  real  estate  as  upon 
execution,  and  to  bring  Into  court  the  pro- 
ceeds thereof,  to  be  by  tbe  court  applied  In 
satisfaction  of  said  judgment  Defendant 
further  says  that  thereafter  an  order  of  sale 
was  issued  to  the  sheriff  of  said  county  of 
Gage,  in  the  state  of  Nebraska,  pursuant  to 
the  judgment  decree,  and  order  of  said  court 
in  said  action*  commanding  him  to  sell  said 
real  estate  as  upon  execution,  and  thereafter, 
on  the  16th  day  of  December,  1001,  the  sher- 
iff, pursuant  to  tbe  said  command,  did  offer 
the  real  estate  for  sale,  and  did  sell  the  same 
to  the  plaintiff  therein,  he  being  the  highest 
bidder  therefor,  as  will  more  fully  appear  by 
tbe  copy  of  tbe  record  of  proceedings  in  said 
cause  attached  to  the  original  answer  filed 
herein,  and  marked  "Exhibit  A,"  and  herein 
referred  to  as  part  of  this  answer,  as  fully 
and  to  the  same  extent  as  If  pleaded  herein. 
Defendant  further  says  that  at  the  time  of 
tbe  execution  of  the  said  notes  and  mort- 
gage, as  well  as  at  the  time  of  tbe  proceed- 
ings in  said  cause  in  tbe  district  court  oi 
Gage  county.  Neb.,  the  following  provisions 
of  the  statutes  of  Nebraska  were  in  full  force 
In  said  state;  that  is  to  say,  the  hereinafter 
quoted  sections  were  part  of  the  Code  of  Civil 
Procedure  of  said  state,  to  wit: 

"Sec.  845.  All  petltlonB  for  the  foreclosure 
or  satisfaction  of  mortgages  shall  be  filed  in 
the  district  court  in  chancery,  where  the 
mortgaged  premises  are  situated. 

"Sec.  846.  Whenever  a  petition  shall  be  fil- 
ed for  the  foreclosure  and  satisfaction  of  a 
mortgage,  the  court  shall  have  power  to  de- 
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cree  the  nto  of  the  mortgaged  premises,  or 
such  part  thereof  as  may  be  sufflctent  to  dis- 
charge the  amount  due  on  the  mortgage  and 
cost  of  anlt" 

"Sec.  848.  Affcer  snch  petition  shall  be  filed, 
while  the  same  is  pending,  and  after  a  decree 
rendered  thereon,  no  proceedings  whatever, 
shall  be  bad  at  law  for  the  recovery  of  ttie 
debt  secured  by  the  mwtgi^  or  any  part 
thereof." 

Defendant  farther  says  that  prior  to  the 
execution  of  said  note  and  mortgage  there 
had  been  a  provision  of  the  Code  of  CUvll 
Procedure  of  Nebraska,  which  provision  was 
"section  84r'  thereof,  which  provided: 

"When  a  petition  shall  be  filed  for  the  sat- 
isfaction of  a  mortgage,  the  court  shall  not 
only  have  the  power  to  decree  and  compel  the 
-delivery  of  possession  of  the  premises  to  the 
purchaser  thereof,  but,  on  the  coming  in  of 
Qie  report  of  sale,  the  court  shall  have  power 
to  decree  and  direct  the  payment  by  the 
mortgagor  of  any  balance  of  the  mortgage 
debt  that  may  remain  unsatisfied  after  a  sale 
of  the  mortgaged  premlsM,  In  cases  In  whleli 
such  balance  is  recovwable  at  law;  and  tm 
that  purpose  may  Issue  the  neceaaaiy  exeen- 
tlon,  as  in  other  cases,  against  other  iwop* 
erty  of  the  UHntgagOT." 

D^ndant  says  tbat  said  last-mentioned 
section  of  the  Code  was  repealed  an  act 
of  the  lieglslatnre  ci  the  state  of  Nebraska, 
approved  May  14,  1807  (Laws  1897.  p.  878. 
c.  96),  and  was  not  in  force  at  the  time  of 
the  rendition  and  entering  of  the  judgment 
in  the  case  of  Henry  B.  Gates  against  the 
defendant  EUa  P.  Tebbetts  and  this  defend- 
ant in  the  district  court  ct  Gage  county. 
Neb.,  as  hereinbefore  stated.  And  defendant 
further  says  that  by  the  provisfons  of  said 
sections  8tt.  846,  and  848,  as  hereinbefore 
set  fwth,  and  the  proceedings  in  foreclosure 
had  in  pursnance  thereof,  as  hereinbefore 
stated,  tbe  said  debt  became  dlschai^^ed  and 
extinguished,  and  the  said  plaintiff  forever 
barred  tram  maintaining  an  action  at  Uw  to 
recover  upon  tbe  debt  secured  by  the  mort- 
gage, as  hereinbefore  set  forth.  Defendant 
further  says  that  at  the  time  of  the  com- 
mencement of  said  action  to  foreclose  said 
mortgage  In  tbe  district  court  of  Gage  coun- 
ty, Neb.,  in  chancery,  tbe  plaintiff  could  have 
bad  an  action  under  said  statutes  at  law  to 
recover  upon  the  said  notes,  but.  having 
elected  to  proceed  in  chancery,  be  became 
and  was  barred  from  any  actkm  at  law  on 
said  not& 

Tbe  plaintiff  filed  his  motion  for  Judgment 
on  the  pleading,  which  the  court  sustained, 
and  Judgment  was  accordingly  rendered,  from 
which  defendant  appealed. 

The  contention  of  defendant  is  that  tbe 
Nebraska  statute  was  a  part  of  tiie  contract 
in  suit,  and  by  its  terms  and  provisions,  the 
plaintiff  having  elected  to  fweclose  his  mort- 
gage to  that  state,  be  is  barred  from'  prose- 
cuting an  action  on  the  notes  tor  the  residue 
unpaid,  not  only  to  the  state  where  the  con- 


tract was  made,  bat  also  to  any  other  Jurls- 
dlction. 

In  Bronson  v.  IQnrie,  1  How.  821,  11  T^. 
Bd.  143,  it  was  held  that:  "A  state  law  pass- 
ed subsequently  to  the  executitm  of  a  mort- 
gage, which  declares  that  tbe  equfteble  es- 
tate of  the  mortgagor  shall  not  be  extinguish- 
ed for  twelve  months  after  sale  under  a  de- 
cree to  chancery,  and  which  preventa  any 
sale  unless  two-thirds  of  the  amount  at  whlcb 
the  property  has  been  valued  by  appraisers 
shall  be  bid  therefor,  is  within  the  clause  of 
the  tenth  section  of  the  first  article  of  the 
Constitution  of  tbe  United  States,  which  pro- 
hiblte  a  state  ffttm  passing  a  law  impairing 
tbe  obligations  of  contracte."  And  tbe  opto- 
lon  further  htdds  that:  *'Wbateva  belcmgs 
merdy  to  the  remedy  may  be  altered  accord- 
tog  to  the  win  of  the  state,  provided  that  tbe 
alteration  does  not  Impair  the  obligation  of 
the  contract  But  if  tbat  effect  is  produced, 
it  Is  Immaterial  wlietber  it  Is  done  by  acting 
on  the  remedy  or  directly  on  the  contract 
Itself." 

In  Buhe  v.  Buck,  124  Ho.  178,  27  S.  W. 
412,  25  L.  R.  A.  178,  48  Am.  fit  Bep.  488, 
it  was  held  that:  "Where  a  nonresident 
creditor  sues  a  married  woman  to  this  state 
he  Is  entitled  to  such  remedies  only  as  the 
lex  fori  affords."  In  that  ease  the  platottflf 
sought  to  attach  the  innperty  of  a  married 
woman  on  a  debt  contracted  to  Dakota, 
where  the  law  authorised  attachment  pro- 
ceedtogs  against  married  womm.  Hit  court 
held  that  a  married  woman  conld  not  be 
sued  by  attachment  to  actions  of  law  to 
Missouri,  and  tbat  the  decisions  bad  been 
nnlform  to  that  req>ect  The  court  dearly 
defined  tta  posltton  to  the  tollowlng  lan- 
guage, via.:  "Our  courta  administer  Justice 
without  distinction  according  to  the  modes 
prescribed  by  the  state,  and  those  who  seek 
ttaem  must  take  such  remedies  as  are  pre- 
scribed." And,  farther,  the  court  said: 
"The  rule  which  recognizes  the  Undlng  force 
of  the  contract  where  made  has  never  gone 
to  tbe  extBDt  of  attachtog  to  tt  tbe  local 
remedies  and  carrying  them  toto  another  Ju- 
risdiction, but  it  Is  left  to  each  nation  and 
state  to  enforce  such  contract  accordtog  to 
ito  own  lawa."  The  auestton  decided  refer- 
red alone  to  the  remedy,  and  that  the  con- 
tract broui^  with  It  toto  this  state  the  lex 
lod  contractos,  but  not  the  lex  fori. 

If  the  question  to  the  ease  at  bar  was 
one  alone  of  remedy,  the  foregoing  avtimlty 
would  be  conclusive.  Theaasww  of  defoid- 
ant  does  not  aSk  the  court  to  administer  him 
Justice  according  to  the  forms  and  mode  ot 
procedure  of  the  Nebraska  Code,  but  be 
asks  the  court  to  give  effect  to- said  Oode 
to  so  far  only  as  It  affecta  his  ilghta  undar 
tiie  contract.  In  St  Louis  Type  Foundry 
V.  Jackson,  128  Mo.  119,  SO  8.  W.  B21,  the 
court  gave  effect  to  a  Kansas  statute  de- 
daring  that  certato  Jndgmenta  shovld  be* 
come  dormant  If  execution  Is  not  sued  out 
within  five  years  from  ttidr  renditioa.  TbB 
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iKriffliv  WKB  tlial;  by  Kanns  itatnte, 
''all  remedy  was  taken  away,  whlcb  1b  neT- 
er  done  witbont  an  Int«itl<m  tQ  destroy  tbe 
risfat**  Tbe  anbatance  of  section  848  of  tbe 
Netvaaka  code  la  tbat  after  a  decree  on  tbe 
mortgage  no  proceedings  whaterer  abaU  be 
bad  at  law  for  tbe  recoTcry  of  tbe  debt  m- 
cnred,  or  any  part  tfa««^.  It  la  Insisted 
1^  appellant  tbat  tbe  rale  adopted  In  said 
latt-oamed  case  applies  to  tbla,  in  tbat,  tbe 
remedy  bdng  taken  away,  tbe  ri^  Itsdf  Is 
destroyed.  And  we  believe  the  rule  does 
vp)y,  and  gorems  the  case  at  bar. 

In  Moore  T.  lioce,  29  Pa.  260,  72  Am. 
Dec  629,  where  tbe  effect  of  tbe  statute 
of  llmltetliHia  was  In  qneation,  tbe  court 
Hid:  "It  la  a  mistake  to  avppose  that  tbe 
poBon  barred  by  tbe  statnte  of  Umltetlais 
loses  nothing  bnt  his  remedy."  In  McCrack- 
en  Gonn^  t.  Mercantile  Go.»  SI  Ky.  944,  1 
a.  W.  S8S.  In  meaklng  an  action  barred 
by  th«  atatnte  oC  llmltatlou,  the  court  adopt- 
ed tbe  language  of  Blackatone,  that  "wher- 
ever  there  a  legal  right  there  Is  a  legal 
remedy,**  and  that  **tbe  want  of  rl^t  and 
tbe  want  of  remedy  are  tbe  same  thing." 
Tbe  mUng  In  St.  Loafs  Tnw  Foundry 
Jackson,  aiqtra,  was  anproved  In  BerUey  v. 
Tootle,  168  Ma  684,  6S  8.  W.  681,  8B  Am. 
8t  Bep.  587,  and  the  language  <tf  the  (vin* 
Ion  qnoted  and  adopted. 

Tbe  qneation  naturally  presenta  Itsdf, 
could  a  Nebnaka  court,  In  view  of  the  atet- 
nte  pleaded  as  a  bar  to  this  action,  after 
the  rmdltlon  of  satd  decree  In  another  ac- 
tlon,  render  Judgment  on  the  notes  In  snltf 
Certainly  not,  If  the  statute  itself  was  valid, 
which  Is  not  denied.  This  being  conceded, 
ft  must  also  be  conceded  that,  there  being 
no  right  of  action  fn  the  1«k  loci  contnctns, 
there  oonld  be  none  fn  tbe  lex  fori,  tinder 
the  anHioritiei,  our  conclusion  Is  that  tbe 
Nebraska  statute  was  a  part  of  the  contract 
Itself;  and  did  not  alone  pertain  to  tbe  rem- 
edy, and,  tbat  remedy  brtng  denied,  tbe 
r^t  la  destrayed. 

The  req»ndent  fnslsto  tbat  under  the  rul- 
ings of  the  eourto  of  tbte  state  the  notes  are 
s^imrato  contracta  from  that  <tf  the  mort- 
gage, and  that  therefwe  a  decree  fHeclosIng 
the  mortgage  conld  not  affect  plalntUTs 
right  to  maintain  a  separate  action  on  them. 
Admitting  such  to  bave  been  tbe  holding 
of  the  courts  ot  Mlssonri,  it  does  not  neces- 
sarily follow  that  respondetttfs  oondualon  Is 
sound.  We  cannot  see  how  the  question 
conld  be  affected  thereby. 

The  defendant  also  pleads  tbe  statutes  of 
tbe  state  of  IlUnols  as  a  defense  to  a  part 
nt  flw  Interest  Included  In  said  coupon  notes, 
whldi  be  cblms  is  usurious  under  said  stat- 
nte; bnt  as  tt  Is  admitted  tbat  tbe  contract 
In  snlt  la  gorwned  by  the  laws  of  Nebraska, 
nod  not  those  (tf  DUni^,  that  part  at  hie 
answer  may  be  conceded  as  tf  eliminated 
from  his  defense. 

VoT  the  reason  given,  the  cause  Is  nven> 
«a  and  remanded.  All  concur. 


HcCORMAOE  V.  HBNDBBSON.* 
(Court  of  Appeali  at  Eansas  City,  Mo.  June  8, 

1903.) 

RBAL  B8TATB  AQBNT8— RIGHT  TO  COMHIS- 
SIONS-PROCUREMENT  OF  PURCHASER^KVI- 
DENCB—INBTRUCTIONS— SUBBTAKTUIi  COM- 
PLIANCE WITH  CONTRACT. 

1.  Where  an  agent  employed  to  sell  real  es- 
tate procuree  a  customer,  he  is  entitled  to  his 
conimissioDs,  thoTigh  the  sale  Is  finally  con- 
sommated  through  negotiatioDs  by  ao  ageut 
sent  by  the  prospectlTe  purchaser  to  tbe  seller. 

2.  A  real  estate  agent  obtained  a  purchaser, 
and  while  carrying  on  negotiations  with  him  he 
told  the  agent  that  he  tbonght  the  latter  could 
get  the  property  for  him  cheaper,  and  that  be 
wanted  him  to  go  and  see  the  seller  again,  which 
the  agent  refused  to  do.  Beld,  that  the  mere 
refusal  to  see  the  seller  again  did  not  consti- 
tote  an  abandonment  of  theT  agency,  so  that 
the  agent  could  not  recoTer  commisiiona  for  a 
sabsequent  sale  to  the  same  purchaser,  oensom- 
mated  by  the  owner  personally. 

8.  In  an  action  by  a  real  estate  agent  for 
eommtsrions,  lu  which  It  was  claimed  tbat  plain- 
tiff had  abandoned  his  agency,  an  iostruetlcni 
that  if  Ihe  jory  believed  he  had  almndoned  the 
agency  he  could  not  recover,  thongb  faulty  for 
failure  to  atete  the  specific  facte  alleged  to  eon- 
atitate  the  abandonment,  could  not  Iwve  hsTmad 
defendanL 

4.  Where  an  owner  of  real  estate  engaged  an 
ag^nt  to  sell  the  sabie,  fixing  the  price  at  fl8,- 
500,  and  tbe  agent  procored  a  purchaser  who 
finally  bonsht  direct  from  the  owner  for  $1,000 
less  than  the  lowest  price  at  which  the  owner 
had  authorized  tbe  agent  to  sell,  there  was  a 
HQbstantial  compliance  with  the  contract  en- 
titling tbe  agent  to  commissions. 

Ai^eid  from  (3rcnit  Court.  Jackson  Oonn- 
ty;  James  Olbson,  Judge. 

Action  by  B.  L.  McCorma<ft  against  Bmest 
L.  Henderson.  From  a  Judgment  for  plain- 
tiff, defendant  appeala.  Affirmed. 

Qrant  I.  Rosenzwelg,  for  appellant.  Hen- 
ry L.  McCune,  for  respondent. 

BBOADDUS,  3.  This  is  a  suit  by  plain- 
tiff to  recover  of  defendant  commission  for 
the  sale  by  blm  as  a  real  estate  agent  of  a 
certain  lot,  and  dwelling  house  thereon  situ- 
ate, in  Kansas  City,  Mo.,  belonging  to  the 
defendant  The  evidence  tended  to  show 
that  plaintiff,  having  learned  that  defendant 
wished  to  sell  said  property,  called  on  de- 
fendant in  tbe  month  of  November,  1901,  to 
secure  tbe  agency  to  sell  it;  tbat  he  was  told 
by  defendant  that  other  agents  were,  trying 
to  sell  it.  but  that,  if  plaintiff  would  sell  It 
or  produce  a  customer,  he  would  pay  him  a 
commission;  that  defendant  priced  the  prop- 
erty at  $20,000,  but  stated  that  he  would 
take  considerably  less;  that  the  commlasloa 
was  to  be  the  usual  one  of  2^  per  cent  on 
the  amount  of  the  sale;  that  plaintiff  at  once 
advertised  tbe  property  for  sale  in  the  Kan- 
sas City  Star  and  In  the  Journal,  and  called 
on  several  persons  whom  he  knew  to  be  in 
the  market  for  the  purpose  of  purchasing 
homes,  and  tried  to  sell  to  them;  tbat  learn- 
ing that  one  Robert  McClintock  bad  sold 
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his  house  on  or  about  February  17,  1902,  he 
called  on  him  and  gave  him  a  description  of 
defendant's  property,  told  blm  the  price,  and 
aslced  him  if  he  would  not  go  and  look  at  It, 
which  he  agreed  to  do;  that  McCUntock's 
wife  and  daughter  had  previously  seen  the 
advertisement  of  the  property  In  the  news- 
papers, but  that  he  bad  never  seen  it  him- 
self; that  plaintiff  went  to  defendant's  office 
to  get  the  key  to  the  house,  at  which  time 
be  told  blm  that  he  had  got  a  purchaser, 
and  Informed  him  that  It  was  McClintock; 
that  on  the  next  day  be  met  McClintock  with 
bis  wife  and  daughter  at  the  house,  and 
showed  them  the  property,  at  which  time 
plaintiff  offered  the  property  to  McClintock 
for  $19,000;  that  McClintock  again  went  to 
see  the  property i  that  after  having  seen  it 
he  made  an  offer  of  fl7,000  for  it,  which 
offer  plaintiff  reported  to  defendant,  when 
defendant  said  it  was  not  enough;  that,  on 
the  Saturday  following,  the  plaintiff  called 
on  McClintock  again,  when  the  latter  made 
some  objection  to  the  bam,  but  said  he 
would  think  it  over,  and  asked  plalntlfl  for 
his  card,  and  told  him  that  he  might  con- 
clude to  raise  his  offer,  and  that  If  he  bought 
the  property  be  would  buy  it  through  plain- 
tiff; that  plalntlfl  reported  the  interview  to 
defendant,  who  told  blm  not  to  press  the 
sale  too  bard,  as  McClintock  might  think 
they  were  too  anxious  to  sell;  that  plaintiff 
called  upon  McClintock  several  times,  and  at 
one  time  gave  him  a  picture  of  the  house; 
that  on  one  of  these  occasions  McClintock 
was  not  at  borne,  but  that  he  left  bis  card, 
on  which  he  had  written  that  he  was  going 
out  of  town  for  a  few  days;  that  he  left 
town  on  Monday  and  returned  on  Friday; 
that  during  his  absence  one  0.  F.  McGregor, 
a  friend  of  McClintock's,  went  to  the  latter's 
restaurant  for  luncb,  and  was  told  about  the 
property  by  McClintock,  but  that  defendant 
was  asking  too  much  f<»-  it;  that  McGregor 
went  to  defendant  at  McClintock's  request 
and  as  his  represents tlve;  that  McClintock 
had  already  decided  that  he  wanted  the 
bouse,  and  tliat  McGregor's  mission  to  de- 
fendant was  only  for  the  purpose  of  getting 
the  price;  that  McGregor  submitted  to  de- 
fendant the  highest  price  McClintock  would 
pay;  that  the  negotiation  finally  resulted  in 
defendant  fixing  the  price  at  $17,500,  which 
McClintock  agreed  to  pay,  and  It  was  sold  to 
him  at  that  price.  This  sale  was  effected 
during  plaintiff's  absence  from  the  city.  The 
evidence  further  developed  the  fact  that  Mc- 
Clintock took  offense  at  some  language  used 
by  plaintiff  to  him.  for  which  reason  be  was 
determined  not  to  buy  through  his  agency. 
The  defendant's  evidence  tended  to  contra- 
dict that  given,  but,  as  the  errors  claimed 
are  those  of  law,  the  finding  of  the  Jury 
upon  the  facts  Is  not  a  proper  matter  of  in- 
quiry here.  The  finding  was  for  the  plain- 
tiff, and  defendant  appealed. 

Admitting  the  full  force  of  the  testimony, 
the  defendant  contends  that  the  plaintiff  did 


not  make  out  a  case  sufficient  to  Mititle  him 
to  go  to  the  Jury. 

Instructions  numbered  1  and  2,  given  by 
the  court  In  behalf  of  plaintiff,  stated  the  law 
of  the  case.  They  are  as  follows:  "(1)  If 
the  jury  find  from  the  evidence  that  plain- 
tiff's agency  was  the  procuring  cause  of  the 
negotiations  between  defendant  and  McClin- 
tock which  finally  resulted  In  the  sale  of  de- 
fendant's property  to  McClintock,  then  the 
plaintiff  is  entitled  to  recover,  even  thoxigh 
the  jury  may  further  find  that  the  negotla- 
tloiu  were  consummated  through  another 
agent,  and  even  though  said  other  agent  has 
been  paid  by  defendant  (2)  If  you  believe 
that  McGregor  went  to  Henderson  as  Mc- 
Clintock's representative,  and  concluded  a 
sale  at  a  lower  price  than  McClintock  bad 
offered  through  plaintiff,  this  fact  would  not 
of  itself  deprive  plaintiff  of  his  right  to  re- 
cover, if  yoD  believe  from  the  ovideuce  and 
InBtmctlons  given  yea  that  plaintiff  la  enti- 
tled to  recover." 

The  decisions  In  this  state  are  numerous  to 
the  effect  that,  "where  real  estate  has  been 
placed  in  the  hands  of  an  agent  tor  sale  and 
be  is  the  procuring  cause,  he  Is  entitled  to 
his  cdmmlsslon."  Wright  &  Orrison  t. 
Brown,  68  Mo.  App.  577;  Stlnde  v.  Bleach, 
42  Mo.  App.  678;  Bell  v.  Kaiser.  SO  Mo.  150; 
Tyler  v.  Parr,  52  Mo.  249.  And  these  same 
authorities  hold  that  he  Is  entitled  to  his 
commission,  though  the  sale  was  consum- 
mated through  direct  dealings  between  the 
principal  and  the  purchaser.  We  have  only 
cited  a  few  of  the  many  dedsioiis  In  Missouri 
to  that  effect 

The  evidence  quoted  certainly  tends  to 
show  that  the  efforts  of  the  plaintiff  were  the 
procuring  cause  of  the  sale,  notwithstanding 
defendant  consummated  It  himself  with  Mc- 
Gregor, who  was.  In  fact  the  agent  of  the 
purchaser.  If  it  was  through  plalntifTs  ef- 
forts—of which  there  can  be  no  doubt— that 
McClintock  came  to  tbe  conclusion  to  pur- 
chase, the  fact  that  he  became  dissatisfied 
with  plaintiff,  and  made  the  arrangement  to 
purchase  through  McGregor,  did  not  have 
the  effect  of  depriving  plaintiff  of  his  right 
to  commission  for  his  services.  The  evi- 
dence that  McClintock  bad  concluded  to  buy 
the  property  before  he  ceased  negottatlonB 
with  plabstlff  was  clear. 

Defendant  has  cited  numerous  decisloDs 
which  be  claims  are  to  the  effect  that  the 
agent  must  disclose  the  customer's  name  to 
the  principal,  among  which  are  Hayden  v. 
Gmio,  85  Mo.  App.  660,  and  Stlnde  v.  Sctaarff. 
36  Mo.  App.  16.  These  two  cases  do  not 
support  his  claim.  On  the  contrary,  as  to 
cases  like  the  one  at  bar  the  appellate  courts 
of  this  state  hold  that  it  is  immaterial 
whether  the  agent  discloses  the  name  of  the 
purchaser  prior  to  the  time  of  closing  the 
sale.  Millan  v.  Porter.  SI  Mo.  App.  668;  Ty- 
ler V.  Parr,  62  Mo.  250;  and  Ooffe  t.  QltiWHi. 
18  Mo.  App.  4. 

The  defendant  asked  tieren  Instraetton%  an 
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of  whicb  were  refused  except  those  numbered 
2  and  3.  It  Is  urged  specially  that  the  court 
erred  In  refusing  to  give  Instruction  No.  7, 
which  was  Intended  to  be  explanatory  of  In- 
struction No.  5  given  by  the  court  of  Its  own 
motion.  Instruction  6  Is  as  follows:  "If  you 
believe  from  the  evidence  that  plalntlfT  aban- 
doned the  negotiations  with  McCIlntock,  and 
after  such  abandonment  by  plalntlfF  Mr.  Mc- 
Gregor took  up  the  matter,  and  It  was  Mc- 
Gregor's efforts  that  were  the  procuring  cause 
of  the  sale  to  McCllntock,  then  your  verdict 
will  be  for  the  defendant."  No.  7  Is  as  fol- 
lows: "The  Jury  are  Instructed  that  If  Mc- 
Cormack  told  McCllntock  that  he  would  not 
try  to  get  a  lower  price  than  $18,000,  and  de- 
clined to  see  Henderson  for  that  purpose,  then 
the  same  constituted  an  abandonment  of 
McCIlDtocb  as  a  customer,  and  McCormack 
cannot  recover  commission  for  a  subsequent 
sale  made  to  McCllntock  at  $17,500."  The 
latter  Instruction,  If  It  bad  been  given,  would 
have  been  misleading.  The  evidence  did  not 
Justify  It  The  only  evidence  In  reference  to 
the  matter  was  that  of  McCllntock,  who,  In 
testifying,  said:  "I  told  him  [McCormack]  I 
did  not  believe  he  was  trying  to  sell  It  to  me; 
be  was  not  treating  me  fair.  I  believe  he 
could  sell  It  cheaper;  he  could  get  It  cheaper 
if  be  would  go  and  see  him  again.  He  said 
he  would  not  go;  be  said  he  was  not  going 
to  see  him;  and  he  said  he  would  not  see 
bim,  either."  He  was  then  asked  If  he  and 
plaintiff  both  did  not  get  impatient.  He  an- 
swered. "Tea.  sir."  He  thought  plaintiff 
ought  to  try  and  get  the  property  cheaper  for 
him,  and  did  not  think  he  would  try  to  do  so. 
He  was  then  asked  the  question,  "That  was 
what  you  wanted?"  and  answered,  "Yes,  sir;" 
and,  "He  gave  It  up,  and  be  said  so.  He  said, 
*1  would  not  fool  with  you,  and  try  and  sell 
you  anything.'  " 

The  fact  that  plaintiff  declined  to  see  de- 
fendant, at  the  Instance  of  McCllntock,  In  or- 
der to  get  him  to  reduce  bis  price  upon  the 
property,  would  not  of  Itself  have  Justified 
the  court  In  giving  said  Instruction.  He 
might  have  so  declined  with  propriety,  as  he 
was  not  McCllntock'a  agent,  without  any  In- 
tention of  abandoning  his  agency,  much  less 
without  doing  so.  It  Is  true  that  said  in- 
struction given  by  the  court  on  Its  own  mo- 
tion on  the  question  of  abandonment  was 
faulty,  as  it  did  not  submit  to  the  Jury  the 
particular  facta  and  circumstances  from 
wblcb  such  abandonment  might  have  been 
Inferred.  Unk  v.  Westerman,  80  Mo.  App. 
592;  Henry  v,  Bassett,  76  Mo.  89.  But  as 
said  Instruction  was  not  given  at  the  Instance 
of  plaintiff,  and  which  was  antagonlstical  to 
his  claim,  and  which  could  not  by  any  means 
have  prejudiced  the  defendant,  it  was,  as  to 
blm,  a  harmless  error.  He  should  have  sub- 
mitted a  proper  instruction  Including  all  the 
facts  upon  the  question,  and  left  It  to  the 
Jury  to  say  whether,  under  all  the  evidence, 
the  plaintiff  did  abandon  his  agency.  It  Is 
not  admissible  to  single  out  certain  facts  up* 


on  which  to  predicate  a  finding,  thereby  ex- 
cluding alt  the  other  facts  and  circumstances 
in  proof.  State  v.  Hlbler,  149  Mo.  478,  51 
S.  W.  85;  State  v.  Rutherford.  152  Mo.  124, 
53  S.  W.  417;  CbappeU  v.  Allen,  38  Mo.  213; 
Rose  V.  Spies,  44  Mo.  20;  Copp  t.  Hardy, 
32  Mo.  App.  688. 

It  Is  true  that  defendant's  lowest  price  for 
which  he  authorized  plalntlft  to  make  the  sale 
was  $18,500,  and  that  It  was  in  fact  sold  for 
$17,600  by  defendant  himself.  But  as  the  evl- 
'dence  tended  to  show  that  plaintiff's  contract 
was  to  Bell,  or  procure  a  purchaser,  he  sub- 
stantially complied  with  his  contract  Wright 
V.  Brown,  supra;  Stlnde  v.  Bleach,  supra; 
Tyler  v.  Parr,  supra;  and  Crone  v.  Trust  Co., 
j  85  Mo.  App.,  loc.  dt  007.    We  do  not  find 
I  any  conflict  In  the  decisions  of  this  state  on 
!  the  question  as  Intimated  by  the  defendant 
!  We  believe  the  case  was  properly  tried,  and 
that  the  finding  under  the  law  is  supported 
!  by  the  evidence. 

For  the  reasons  glv^  the  cause  is  af- 
firmed. All  concur. 


McLHAN  V.  KANSAS  CITT. 
(Court  of  Appeals  at  Kansas  Cltr,  Mo.  June  8, 
1903.) 

MUNICIPAL  CORPORATIONS— DEFECTIVE  SIDB- 
WALKS  —  KNOWLBDOB  OF  DEPBCT  —  BUPPI- 
OIBNT  AliLBQATION— INSTRUCTIONS. 

1.  Where  there  is  no  conSict  as  to  the  uc- 
istence  of  a  fact,  assumiQ|c  its  existeoce  in  the 
InBtractiona  is  not  prejudldal  error. 

2.  In  an  action  against  a  city  for  injnrlM 
alleged  to  have  been  caused  by  a  defective  side- 
walk, an  allegation  that  the  defendant  care- 
leasl;  and  negligently  permitted  such  defects 
to  remain  was  BUJSlcleDt,  after  verdict,  as  an  al- 
legation of  knowledge  of  the  existence  ot  th* 
defect  for  a  reasonably  snflSdoit  length  of  time 
to  repair  the  satne. 

Appeal  from  Circuit  Oourt,  Jackson  Ooon- 
ty;  Jna  W.  Henry,  Jadge. 

Acti(»i  by  Blla  A.  Mcl<ean,  as  administra- 
trix, against  Kansas  City.  From  a  judgment 
for  plaintiff,  defendant  appeala  Aflanned. 

B.  J,  Ingraham  and  J.  J.  Williams,  for  ap- 
pellant W.  H.  Wallace,  T.  B.  Wallace,  and 
W.  O.  Oalbertson,  for  respondent 

ELLISON,  J.  Plaintiff  was  Injured  on  one 
of  defendant's  sidewalks,  in  consequence  of 
such  walk  being  negligently  permitted  to  be- 
come and  remain  In  a  state  of  decay  and  un- 
safety.  She  brought  her  action  for  damages 
against  defendant  and  recovered.  81  Mo. 
App.  72.  The  present  action  was  begun  by  the 
husband  for  loss  of  service.  He  having  died, 
she,  as  administratrix,  was  made  plaintiff, 
and  recovered  In  the  trial  court. 

There  are  but  two  objections  advanced 
against  the  Judgment:  One,  that  the  peti- 
tion does  not  state  a  cause  of  action,  and  the 
other  that  the  InstructlonB  were  erroneous 
la  assuming  matters  in  controrersy.  Nel- 

VL  See  Uunlcipal  GorporaUons,  vol.  U.  Ont  Dig. 
I  1714;  Pleading,  vol.  »,  Cent.  Dig.  |  im. 
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ther  of  tbem  ia  wttll  taken.  A.  fair  and  rea- 
sonable Interpretathm  of  the  instnicttoiw,  aa 
framed  by  plalntifl,  does  not  disclose  that 
any  Issuable  matter  was  assumed.  The  mat- 
ter said  to  be  assumed  was  that  plalntlff*i 
wife  was  thrown  down  and  Injured.  As  to 
that  fact,  the  evidence  does  not  disclose  any 
dispute,  and  therefore,  even  it  It  bad  been 
assumed.  It  would  not  have  been  reversible 
error.  Burlington  Bank  v.  Hatch,  98  Uo.  377, 
11  S.  W.  789. 

The  obJectloD  to  the  petition  Is  that  It 
does  not  state  that  the  dty  bad  known  of  the 
defective  walk  for  a  reasonably  aufilclent 
length  of  time  to  rcvatr  the  same.  Sncb 
statement  Is  not  made  In  direct  terms.  Bnt 
the  statements  which  are  made  are  auffldent 
to  necessarily  embrace  the  all^tlon  said 
to  be  necessary.  The  petition  fully  seta  out 
the  defective  condition  of  the  walk,  and  al- 
leges that  the  defendant  carelessly  and  nec- 
ligently  suffered  and  permitted  such  d^ects 
to  remain,  whereby  the  plaintUTs  wife  was 
Injured.  This  was  sufficient  after  verdict 
Hurst  V.  City  of  Ash  Grove,  96  Mo.  1^  9 
S.  W.  631,  and  cases  dted.  That  case  and 
others  to  be  found  In  plalntlflTs  brief  con- 
clusively determine  the  point  against  defend* 
ant 

There  was  one  other  objection  to  the  In- 
structions,  viz.,  that  the  Jury  were  not  con- 
fined to  the  loss  of  the  wife's  household  serv- 
ices. We  are,  however,  satisfied  that,  tak- 
ing tlie  Instructions  together,  the  Jury  could 
not  have  been  misled  In  that  respect,  and 
that  no  other  than  household  services  could 
have  been  understood  as  a  loss  to  plaintiff. 

No  substantial  objection  has  been  shown 
to  the  Judgment  and  It  la  accordbitfr  aflbm- 
ed.  All  eoneor; 


KANSAS  CITY  v.  OPPBNHBIMBR.* 

(Oooit  of  Appeals  at  Kauas  City.  MOu  May 

25,  1908.) 

CTTIBB— UCBNSB  FBEft-INSURANCT  OOlCPA* 
NIBS— TAX  ON  AGENTS. 

1.  Under  It«T.  St.  1899,  |  8048.  providins  tiiat 
the  agent  or  agents  of  anV  losorance  company 
doing  busioeBB  in  a  city  havias  a  population 
of  more  than  100,000  inhabitants.  In  addition 
to  the  tax  on  premiums  as  provided  for  iu  pre- 
ceding aectlonB,  shall  also  pay  to  the  collector 
of  said  city,  it  it  shall  so  decure  by  ordinance, 
not  more  than  $100  per  year,  for  the  use  of 
said  citx,  which  earn  shall  be  in  full  for  and  in 
tiea  of  all  taxes  and  licensee  which  said  city 
may  possen  the  power  to  impose  on  sach 
agencies,  such  a  city  has  no  power  to  require 
the  payment  of  a  tax  by  individual  insurance 
agents,  in  addition  to  a  SlOO  liceoae  tax  Im- 
posed upon  the  local  agencies  of  the  companies 
employing  such  agents. 

Appeal  from  Criminal  Court,  Jackson  Coun- 
ty; John  W.  WofTord,  Judge. 

Proceeding  by  Kansas  City  against  George 
Oppenheimer  for  violation  of  a  city  or- 
dinance. From  a  Judgment  of  acquittal,  the 
dty  appeals.  Affirmed. 

•Rrtmriaa  dnUd  Jons  n,  im. 


<Mo. 

J.  li.  Mwgan,  for  appellant  W.  a  Cbl- 
bertaon,  fOr  respondent 

SMITH,  P.  J.  The  plaintiff  la  a  dty  hav- 
ing a  population  of  more  than  100,000  In- 
habitants. It  bas  a  special  charter,  which 
was  framed  and  adopted  In  conformity  to 
the  requiremmts  of  section  16,  art  9,  of  the 
Constitution  of  the  state.  By  that  section 
sacfa  charter  was  required  to  "always  be  In 
harmony  with  and  subject  to  the  Constitution 
and  laws  of  the  state."  By  Bul)diviBlon  10 
of  sectloD  1,  art  9,  of  said  charter,  the  mayor 
and  common  council  were  given  the  power  by 
ordlDance  "to  license,  tax  and  regulate  Insur- 
ance companies  and  insurance  agents."  The 
plaintllt  passed  aa  ordinance  (No.  ao,28S> 
whldi  provided  that  "every  person,  firm  or 
corporation  hereinafter  described  In  this  sec- 
tion shall  ivocore  from  the  dty  a  llcenae, 
and  every  person,  firm  or  corporation  en- 
gaged In  any  occuiuLtion.  shall  procure  a  ll- 
cenae from  the  dty."  The  fee  required  by 
the  secticnL  waa  as  foUows,  to  wit:  "Insur- 
ance company,  $100.09  par  year;  insurance 
agent,  solicitor,  sub^gent  or  broker,  $25.00 
per  yesr."  Section  80«8,  Bev.  St  1899,  re- 
qalres  that  every  insnranoe  company  not  or- 
ganised under  the  laws  of  tUs  state  aball 
annually  pay  a  tax  upon  all  prendnma  re- 
ceived on  account  of  business  done  In  this 
stete  at  the  rate  of  2  pw  cent  pmr  ananm. 
In  lieu  of  all  other  taxes,  ^sept  aa  pro- 
vided in  article  8.  Section  80M  requires  that 
such  companies  shall,  on  or  before  a  certain 
time  In  each  year,  make  a  return  to  the 
Superintendent  of  1^  Insurance  Department, 
and  that  upon  the  receipt  of  such  xetonw 
that  ofiScer  shall  assess  the  said  2  per  cei^ 
tax  against  them,  which  they  are  required 
to  pay  Into  the  Stete  Treasury,  where  one 
half  of  the  amount  thereof  aball  go  into  the 
general  revenue  fnnd  ul  the  stet^  and  the 
remaining  half  shall  be  placed  to  the  acedit 
of  the  county  foreign  Insurance  fund.  Sec- 
tion 8046  requires  the  Stete  Auditor  to  ap- 
portion  to  the  counties,  on  the  basis  of  the 
number  of  children  in  each  town,  as  shown 
by  the  last  enumeration  certified  to  the  Su- 
perintendent of  Public  Schods,  on  whidi  the 
school  moneys  are  apportioned  and  dis- 
tributed, all  the  moneys  to  the  credit  of 
the  county  foreign  Insurance  tax  fund.  Sec- 
tion SMI  provides,  when  the  aaid  fund  Is 
recdved  by  the  county  treasurer,  how  the 
county  courts  shall  dlstribnte  the  same 
amongst  the  Incorporated  cities  and  towns 
in  the  county.  Bectkm  8048  provides  that 
"the  agent  or  agents  of  any  such  Insurance 
company  ddng  buslneas  in  any  dty  tn  this 
state  having  a  populati<ni  (tf  mote  than,  one 
hundred  thousand  Inhal^tants,  in  addition  to 
the  tax  on  premiums  as  above  provided  fir 
against  such  companies,  shall  also  pay  to 
the  collector  of  the  said  dty,  if  said  city 
shall  so  dedare  by  ordinance,  on  or  before 
the  first  day  of  February  of  each  and  every 
year,  not  more  than  the  sum  of  one  hundred 
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dolI«n  f«r  Vbm  um  of  said  dty*  wtileh  sum 
ahall  be  oeoMenA  In  toll  for  and  In  lieu 
of  all  taxes  and  licenses  whicb  said  dty  may 
goaaow  the  power  to  tmiKwe  on  sucli  agenciea; 
and  sncb  collector  sliall,  upon  each  payment 
being  made^  Jasoe  to  sncta  agent  or  agenta, 
a  Ueenae  In  tbe  name  ot  sncb  dty,  to  do  the 
hnalness  of  sndti  agents  for  one  year,  whlda 
Ucense  shall  be  renewed  trom  year  to  year. 
If  demanded."  The  foreign  Insurance  com- 
pany tot  whhdi  the  defendant  was  the  agent 
In  said  plaintiff  titty  had  a  llcenae  for  which 
It  had  paid  plaintiff  flCO.  The  defendant  re- 
fused to  take  out  a  Ueuae  as  agmt  for  the 
term  ooTcred  1^  the  llcrase  of  his  company, 
and  he  was  accordingly  xmsecuted  for  a 
Ftolatlon  of  said  Ordinance  Xo.  20.288,  al- 
ready referred  to^  bat  waa  acquitted  In  the 
criminal  court,  from  wha»  the  irialntlff  dty 
brought  the  cause  here  by  appeaL 

The  question  raised  by  the  lu^peal  is  wheth- 
er or  not  the  said  Ordinance  No.  20,298  la  in 
aobsbuitlal  harmony  with  section  8048  of  the 
Btatnte,  m,  eivreaaed  in  another  way,  whetti- 
er  the  forma  contravenes  the  latter.  It  Is  a 
wan-established  principle  ot  the  common  law 
that  tbe  ordinances  ot  a  municipal  c(npora- 
tlon,  to  be  ot  any  validity,  must  be  consist* 
ent  with  its  charter  and  the  General  Statutes 
ct  flu  state  creatlDS  It,  and  not  repugnant 
to  ttie  legislative  policy  ot  that  state.  Ean- 
aaa  Olty  v.  Hallett,  Dd  Ma  App.  160^  and  au- 
thorlttea  there  dted.  And  It  la  also  a  rule 
that  where  It  can  be  seen  that  the  eicercise 
ot  any  Jurisdiction  by  the  corporatlpn  can 
clearly  be  teouiht  wtthin  the  aoope'of  tbe 
grant  without  a  vicrtatlon  ot  the  Oonstltatlon, 
or  a  conflict  with  the  lawa  of  the  state,  then 
there  can  be  no  objection  to  its  exerdse. 
Kansas  City  v.  Neal,  49  Mo.  Apjf.  72;  St 
Louis  V.  Bents,  11  Ma  61;  St.  Louis  v. 
Scboenbusch.  95  Mo.  618^  8  8.  W.  191.  It  U 
clear  that,  if  the  statute  be  left  out  of  con- 
sideration, the  passage  of  the  ordinance  was 
the  exerdse  of  a  power  within  the  charter 
grant  Tbe  lattw  confers  the  power  to  li- 
cense, wltiiont  more.  The  former  (section 
8048)  comes  In  and  prescribes  tbe  terms. 
Tbe  charter  provision  and  tbe  Btatnte  are, 
in  effect,  two  statutes,  which  are  In  pari 
materia,  and  must  be  constraed  together. 
When  so  construed,  it  will  be  seen  that  the 
power  g^ven  by  the  charter  to  license  Is 
guallfled  or  restricted  by  the  statute.  The 
dty.  In  exerdsing  the  power  to  license,  can 
go  no  further  than  to  declare  by  ordinance 
that  any  foreign  insurance  company  doing 
business  within  its  territorial  limits,  in  addi- 
tion to  the  tax  on  premiums,  as  provided  in 
sections  8043,  8044,  8045.  and  8046,  flhall  also 
pay  to  its  collector  on  tbe  let  day  of  Febru- 
ary of  each  and  every  year  the  sum  of  flOO 
for  Its  use,  and  that  such  sum  shall  be  con- 
sidered in  full  for  and  In  lieu  of  all  taxes 
and  licenses  which  It  has  tbe  power  to  Impose 
on  such  agendes.  While  the  language  em- 
ployed In  said  section  8048  Is  not  as  dear 
and  expUdt  as  tt  might  be.  stUl  we  think 


that  It  Boffidently  appears  thereCxmn  that 
the  purpose  the  Legislature  had  in  view  In 
its  raactment  was  to  require  foreign  Insur- 
ance companies  to  pay  an  annual  license  tax 
of  not  exceeding  9100^  which  should  be  in 
full  f  OT  and  Ilea  of  all  taxes  and  licenses  tbe 
is  authorised  to  impose  <m  such  com- 
paniea  ot  their  agents  tor  any  one  year.  Tbe 
powOT  9t  the  dty  to  tax  soch  companies  or 
their  agents  Is  exhausted  when  It  passM  the 
declaratory  OTdinance  required  by  the  stat- 
ute. It  has  no  power  by  ordinance  to  re- 
•quire  the  payment  by  such  companies  ot  their 
agents  of  any  other  or  different  tax  ot  tee. 
It  follows  that  the  passage  of  an  ordinance 
like  that  in  Issue,  requiring  such  companies 
to  pay  an  annual  Ucense  tax  of  9100,  and 
also  Its  agents  to  pay  a  f  nrthw  license  ot 
826  each.  Is  manifestly  the  exercise  ot  a 
power  greatly  In  excess  of  that  permitted  to 
it  by  the  statute.  HOw  can  It  be  said  that 
such  an  ordinance  Is  In  harmony  with  the 
statute,  or  not  repugnant  to  the  I^lslatlve 
policy  ot  the  state?  The  ordinance  so  Ihr 
cratravenes  the  restrtcti<m  imposed  by  the 
statute  on  the  power  of  the  city,  under  its 
etiartor,  to  tax  and  license  fOTelgn  Insurance 
companies  and  insurance  agencies,  that  we 
must  hold  it  invalid. 

It  resnlta  that  we  must  approve  the  action 
of  the  criminal  court,  and  affirm  its  Judgment 
All  concur. 


COOK  V.  BTJtOTHJSR. 

(Court  of  Appeals  at  Kaons  City.  Ma  Jane  8. 
1908.) 

■TIDBNCB— DtSFCTED  WRITINO— COHPARIHO 
SIONATURH8— OBJK0TION8  TO  QUBS- 
nONB-INSTRUCTIONS. 

1.  Under  Bev.  St.  1890,  S  4679,  permlttiiis  a 
comparison  by  witnesses  ot  a  disputed  writing 
with  a  writing  prored  to  be  geoaine,  the  sig- 
nature of  a  person  who  is  not  charged  to  be  ui 
any  way  connected  with  a  forgery  cannot  be 
introdnced  for  compariaoD. 

2.  Where,  on  the  iDtroductiou  for  comparison 
of  the  admitted  signature  of  a  witness,  objec- 
tion is  specially  made  to  the  form  of  the  qnes- 
tion,  &nd  not  to  the  competency  of  the  evi- 
dence, complaint  cannot  be  made  on  appeal  of 
the  substance  of  the  evidence. 

3.  Plaintiff  cannot  complain  of  an  instmctltm 
sebmltting  the  question  of  an  alteration  of  a 
note  without  a  qualification  that  the  alteration 
was  made  by  him  or  with  his  consent,  where  he 
has  invited  the  omission  by  requesting  a  find- 
ing for  him,  unless  defendant  haa  established 
that  the  notBk  since  its  delivery,  has  beoi  chan- 
ged. 

Error  to  Circuit  Oonr^  Jackson  Oounty; 

W.  B.  Teasdale,  Jndge. 

Action  by  Marion  J.  Cook  against  John  D. 
Strotber,  administrator  of  the  estate  ot 
Enoch  Cook,  deceased.  From  a  Judgment  in 
favor  ot  defendant,  plaintiff  brings  exTOT. 
Affirmed. 

J.  W.  Clements  and  Faxton  A  Bose,  tor 
plaintiff  In  error.  J.  Allen  Prewitt  fw  d»- 
twdant  In  errw. 
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ELLISON,  X  Tbte  !■  an  action  on  a  prom- 
issory note  alli^etl  to  hare  been  executed 
by  Enoch  Oook  in  his  Ufetime.  The  defend- 
ant administrator  prevailed  in  the  trial  court 
The  defense  made  was  that  the  deceased 
uevcff  exectited  the  note,  and  that  It  had 
been  altered  after  the  sl^uttnre  while  In 
plaintiff's  possession. 

The  two  chief  errors  noted  In  plaintiff's 
brief  relate  to  the  comparison  of  the  admit- 
ted slgimttire  of  a  witness,  James  M.  Cook, 
with  the  signature  on  the  note.  Under  the 
statute  (section  4679,  Rev.  St  1899)  It  Is- 
not  only  proper  to  show  In  evidence,  for  com- 
parison, some  admitted  signature  of  the 
party  alleged  to.  have  executed  the  note,  bnt 
you  may  also  show  for  comparison  some  ad- 
mitted signature  of  the  party  (If  any)  who 
is  accused  of  the  forgery.  Bank  t.  Hoff- 
man, 74  Mo.  App^  203.  This,  Of  course,  does 
not  authorize  the  introduction  of  signatures 
of  a  party  who  Is  not  charged  to  be  In  any 
way  connected  wltii  the  foi^ry.  The  wit- 
ness James  M.  Cook  Is  not  shown  by  the 
record  to  be  connected  wltti  the  note  in  such 
way  as  to  justify  the  Introduction  of  the 
signature  for  the  purpose  stated.  Bnt  the 
evidence  waa  received  wl^ut  objectkm, 
and  therefore  is  not  a  ground  of  error. 
There  vras  an  objection  and  exception,  bnt 
the  objection  was  specially  put  as  to  the 
"form"  of  the  question  asked,  and  not  to 
the  competency  of  the  evidence.  Such  ob- 
jection only  goes  to  the  form  of  the  ques- 
tion, and  does  not  entitle  the  obJect(»  to 
afterwards,  on  appeal,  complain  of  the  sub- 
stance. An  objection  of  that  kind  Justifies 
the  trial  court  In  assuming  that  the  compe- 
tency of  the  evidence,  In  matter  of  sub- 
stance, was  not  disputed. 

The  other  objection  relates  to  defendant's 
Instruction  No.  2.  The  matter  of  complaint 
is  that  that  instruction  submitted  the  ques- 
tion of  the  alteration  of  the  note  while  in 
plalntiff'a  possession,  and  directed  that  it  it 
was  so  altered,  the  finding  would  be  for  the 
defendant  without  a  qualification  that  such 
alteration  must  have  been  made  by  plaintiff 
or  with  his  consent  Conceding  all  of  plain- 
tiff's criticism,  he  cannot  be  heard  to  com- 
plain, for  the  reason  that  It  Is  an  error  in- 
vited or  Joined  in  by  him.  In  his  first  In- 
struction It  Is  declared  that  the  note  was 
prima  facie  oTldence  ot  an  indebtedness, 
provided  It  was  believed  that  the  note  was 
executed  by  the  deceased,  and  the  finding 
should  be  for  plaintiff,  "unless  the  defend- 
ant has  established  by  a  preponderance  of 
the  evidence  that  since  it  was  made  and  de- 
livered the  note  has  been  changed."  It  is 
thus  seen  that  plaintiff  Invited  the  omission 
complained  of  In  defendant's  instruction  by 
first  getting  one  in  bis  own  favor  In  which 
he  makes  the  same  omission. 

We  have  considered  plalntUPs  argument 
on  this  branch  of  the  case,  but  find  ourselves 
unable  to  agree  with  him.  It  is  not  possible, 
within  the  bounds  of  reason,  giving  to  lan- 


guage ite  meaning  as  oomm<»ily  nnderatood, 
to'  find  any  practical  difference,  <m  the  point 
in  controTWsy,  betwem  tiie  two  Instructions. 

The  Judgment  should  be  affirmed.  All  con- 
cur. 

SMITH,  P.  and  BBOADDUB,  3^  con- 
cur. 


MOORE  T.  SOUTHWEST  MISSOURI 
BLBOTRIO  RT.  GO.* 
(Court  of  Appeals  at  Kansas  City,  Mo.  June  U, 
1908.) 

PORSONAI.  INJURIBS— CLAIM  FOR  DAlUOra— 

BVIDBNCB— NURSB  HIRE^-QUO- 
TIBNT  VERDICT. 

1.  Where  the  petitioii  in  an  action  agslnst  a 
street  car  company  for  personal  Injuries  al- 
leged that,  on  account  of  the  injuries,  plaintiff 
was  compelled  to  hli-e  nurses  to  wait  upon  him, 
and  orayed  judgment  for  a  lamp  mm,  evidence 
of  the  amount  paid  oat  by  plalatlff  as  nurse 
hire  was  admissible,  though  there  was  no  spe- 
cific sum  claimed  therefor. 

2.  The  jury  in  a  personal  lujur;  case  voted 
10  for  plaintiff  and  2  for  defendant,  and  there- 
after each  juryman  put  down  on  paper  the 
amount  each  considered  the  plaintiff  ought  to 
recover,  and  divided  tlie  total  by  12,  the  qoo- 
tiCDt  being  $467.  The  vo-dict  returned,  how- 
ever, was  a  majority  verdict  for  $500,  lO  agree- 
ing  thereto.  Held,  that  It  did  not  appear  that 
the  verdict  was  arrived  at  improperly. 

Appeal  from  Circuit  Ck>nrt;  Javper  Oonn- 
ty;  J.  D.  Perkins,  Judge. 

Action  by  A.  B.  Hoore  against  the  South- 
west Missouri  Electric  Railway  Company. 
From  a  judgment  for  plalntlfl,  defendant 
appeals.  Affirmed, 

McReynolds  &  Halliburton,*  for  appellant 
Thomas  &  Hackney,  for  respondent 

ELLISON,  J.  The  defendant  Is  a  street 
car  company  operating  an  electric  street 
railway  in  the  city  of  Carthage.  Plaintiff 
suffered  personal  injuries  through  a  collision 
of  one  of  the  cars  with  his  buggy,  In  which 
he  was  driving  along  the  street  The  judg- 
ment in  the  trial  court  was  for  the  plaintiff. 
Plaintiff  was  driving  along  the  street  in  the 
daytime,  going  ahead  of  the  car,  and  In  the 
same  direction.  He  was  driving  so  close  to 
the  track  that  the  car  could  not  pass  with- 
out striking  his  buggy,  and  It  did  strike  it 
at  the  hind  wheel  with  sufficient  force  to 
tilt  It  up  and  turn  the  plaintiff  out  l^ere 
was  evidence  tending,  to  support  the  charge 
that  defendant's  motorman  was  negligent 
In  not  avoiding  the  collision.  And  so  there 
was  evidence  tending  to  support  the  counter^ 
charge  that  plaintiff  was  careless  and  neg- 
ligent To  this  charge  and  countercharge 
the  Jury  has  responded  in  favor  of  the  plain- 
tiff, and  we  cannot  Interfere,  unless  tiiere 
has  been  some  error  Id  the  trial. 

It  Is  first  objected  that  evidence  of  the 
amount  paid  out  by  plaintiff  as  nurse  hire 

*Rebearing  dented  Juoe  22,  ISOS. 

T  1.  Bm  Damsgea,  toI.  U,  Cant  Dig.  |  40. 
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was  Improperlr  admitted,  under  the  allega- 
tion of  the  petition;  It  being  insisted  that, 
as  no  spedflc  sum  was  claimed  on  ttut  ac- 
count, none  should  be  recoTered.  The  peti- 
tion alleged  that  "plaintUTs  nld  Injuries  are 
of  a  permanent  character,  and  continue  to 
cause  bim  suffering  and  pain,  and  will  con- 
tinue to  cause  him  suffering  during  his  nat- 
ural lite,  and  that  he  has  been,  and  will  here- 
after bi^  permanently  incapacitated  fnnn 
pursuing  his  ordinary  employment;  ttiat  on 
account  ot  said  injuries  be  was  compelled 
to  incur  and  did  Incur  great  expense  for 
medical  attendance,  and  was  compelled  to 
hire  nurses  to  wait  upon  him  and  care  for 
blm  In  his  illness,  and  while  he  was  confined 
to  his  bed  and  to  his  room,  to  the  plalntHTs 
Injury  and  damage  in  the  sum  of  two  tiious- 
and  dollars,  for  which  sum,  together  -with 
costs,  plalntllf  prays  Judgment"  This  was 
a  claim  for  nurse  hire,  and  that  sucb  hire, 
tageth«  with  the  Injury,  made  up  the  dam- 
age. We  think  tha^  under  the  ruling  of  the 
Supreme  Court,  the  evidence  was  properly 
received.  Smith  v.  *Ry.  Co.,  110  Mo.  246, 
23  &  W.  784;  Ourley  v.  By.  Go^  122  Mo. 
141,  26  8.  W.  9G3. 

Instrnctloiu  were  given  for  either  side 
which  very  fully  covered  the  theory  of  each, 
and  we  think  that,  when  all  are  considered, 
no  snbstantiai  criticism  can  be  Justly  made 
of  them.  The  first  for  plaintiff  submits  tbat 
if  plaintiff  was  driving  along  in  the  same 
direction  with  the  car,  which  was  coming 
behind  him,  and  so  close  to  the  track  that 
the  car  could  not  pass  without  collision,  and 
that  the  motorman  saw  plaintiff  in  said  slt- 
nation,  or  might  have  seen  him  If  he  had 
been  on  a  vigilant  kwkont,  and  that,  after 
seeing  him,  the  motorman,  by  the  exercise 
of  care,  could  have  s^ped  the  car  or  slack- 
ened its  speed  so  as  to  have  avoided  the  col- 
lision, and  neglected  to  do  so,  and  that  plain- 
tiff was  in  the  exercise  of  reasonable  and 
ordlnoiy  au«,  the  verdict  should  be  In  his 
favor.  The  second  was  on  the  duty  of  the 
motorman,  on  seeing  plaintiff's  situation,  to 
have  warned  him  sounding  tbe  bell,  and 
that  if  be  did  not  do  so  until  too  late  for 
plaintiff,  by  diligence,  to  get  out  of  the  way, 
and  by  reasm  of  failure  to  so  warn  him  the 
collision  occurred,  the  finding  should  be  for 
plaintiff.  The  third  was  based  on  the  the- 
ory tliat,  though  the  Jury  might  believe  that 
plaintiff  was  negligent  In  driving  so  close  to 
the  track  without  looking  back  to  see  If  a 
car  was  approaching,  yet,  notwithstanding, 
if  the  motorman  saw  his  dangerous  situa- 
tion, or  with  proper  care  might  have  seen 
It,  and  could  have  stopped  or  slackened 
speed  In  time  to  have  avoided  a  colllsloo, 
the  plaintiff  could  recover.  These  properly 
set  forth  the  case  on  plaintiff's  theory,  and, 
they  were  supplemented  by  several  which 
dearly  put  the  defendant's  theory  to  the 
Jnry- 

Tbe  only  point  made  on  its  InRtmctlons  is 
the  error  assigned  in  not  giving  that  one 
75  S.W.-12 


which  was  a  Hemamx  to  the  evidence.  This 
Is  on  the  general  ground  that  the  motorman 
was  not  shown  to  have  been  guilty  of  any 
negligence.  If  the  testimony  offered  by  the 
plaintiff  is  to  be  believed  (and  since  the  ver- 
dict we  must  accept  It  as  true),  there  was 
ample  evidence  to  sustain  a  finding  of  negli- 
gence, both  In  fiilllng  to  ring  the  bell  in 
time,  and  to  get  his  car  under  suflldent  eon- 
trot  to  have  avoided  the  Injury.  The  au- 
thorities cited  by  defendant  are  not  in  eases 
sufficiently  like  this  in  essential  facts  as  to 
make  them  applicable— notably,  that  of  Oul- 
bertson  v.  By.  Co.,  140  Mo.  35,  36  8.  W. 
884. 

One  of  the  grounds  In  support  of  the  mo- 
tion for  new  trial  is  based  on  the  authority 
of  Sawyer  v.  Ry.  Co.,  S7  Mo.  2Q3,  SO  Am. 
Dec.  382,  and  Sharp  v.  Ry.  Co.,  114  Mo. 
94,  20  B.  W.  03,  and  sets  out  misconduct 
of  the  Jury  after  retiring  to  consider  the 
case.  It  was  shown  by  reliable  and  trust- 
worthy evidence:  That  the  Jury  selected  a 
"chairman"  or  foreman  and  a  secretary. 
That  they  committed  to  paper  found  in  the 
Jury  room  a  part  of  their  deliberation.  From 
this  it  appears  that  they  voted  10  for  plain- 
tiff, and  2  for  defendant  That  they  then 
put  down  the  amount  each  considered  the 
plaintiff  ought  to  recover.  Two  put  nothing, 
and  the  remaining  10  put  down  sums  ran- 
ging from  $1  to  $2,000.  That  tbe  total  of 
95,001  was  divided  by  12,  leaving  a  quotient, 
as  put  down  by  them,  of  |467.  Under  this 
thero  appears  the  following:  "Yes— 10.  No— 
3."  This  was  perhaps  a  vote  on  the  result 
made  by  the  addition  and  division  Just  re- 
ferred to,  evidently  arferror  of  1  being  made 
in  the  number  voting.  But  the  verdict  re- 
turned was  a  majority  verdict  for  $500,  10 
agreeing  thereto.  From  that  fact  It  is  cer- 
tain that  those  returning  the  verdict  did 
not  agree  to  the  result  obtained  In  the  man- 
ner aforesaid;  that  they  must  have  finally 
found  the  verdict  by  a  conclusion  come  to 
by  some  other  means.  We  have  no  r^ht, 
therefore,  to  find  that  the  verdict  was  not 
the  result  of  a  proper  consideration  of  the 
ease. 

The  Judgment  Is  affirmed.  AH  concur. 


DAY  v.  FARLEY. 
(Court  of  Appeals  at  Kaasas  City,  Ma  Jnne  8, 

1903.1 
SALES-PAYMENT. 
1.  Plaintiff  contracted  to  purchase  a  tomb- 
atone  of  defendaot,  the  latter  agreeing  to  ac- 
cept $15  worth  of  barber  work  in  part  pay- 
ment. After  the  barber  work  had  been  ikt- 
formed,  defendant  offered  to  furnish  the  tomb- 
stone, but  plaintiff  failed  to  select  the  same. 
Uelil,  that  plaintiff  conld  not  recover  for  the 
work  dbne. 

Appeal  from  Circuit  Court,  Pettis  County; 
Geo.  F.  Longan,  Jndge. 

Action  by  W.  L.  Day  against  Frank  L. 
Farley.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 
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Shain  A:  Bunett  tor  appellant  Q.  0. 
White  and  Bruce  Barnett,  for  respondeat 

ELLISON,  J.  Plaintiff  1b  a  barber,  and 
brought  this  action  to  recover  JlJi,  the  value 
ot  work  done  for  defendant  In  shaving  him. 
The  aiiswer  set  up  that  plaintiff  and  defend- 
ant had  a  contract  whereby  defendant  sold 
to  plaintiff  a  tombstone  for  $50,  of  a  style  to 
be  selected  by  plaintiff.  That  of  the  Bald 
price  he  was  to  accept  |15  worth  of  barber 
work  (here  sued  for)  as  a  part  payment. 
Tiiat  said  barber  work  was  done  under  such . 
contract  and  that  he  has  at  all  times  been 
ready  and  willing  to  furnish  the  tombstone, 
but  that  plaintiff,  although  often  requested, 
has  failed  to  make  selection  thereof  as  he 
agreed.  There  was  evidence  tending  to  show 
the  foregoing,  but  the  court  gave  the  Jury  a 
peremptory  instructlou  to  find  for  plaintUI, 
on  the  ground  that  each  abowlDg  was  no  de- 
fense. 

The  case  should  have  been  submitted  to 
the  Jury.  _  Judging  from  the  briefs  of  counsel, 
the  peremptory  Instruction  was  given  on  the 
ground  that  the  matters  stated  constituted  an 
executory  contract,  and  that  defendant  could 
only  have  an  action  of  damages.  We  are, 
however,  of  the  opinion  that  the  auth<n^tleB 
cited  by  plaintiff  are  not  applicable  to  this 
character  of  case.  The  case  is  no  more  nor 
less  than  if  plaintiff  had  contracted  for  the 
tombstone  and  had  paid  on  the  purchase 
price  $15  in  cash.  It  ought  not  to  be  con- 
tended that  in  such  case  he  could  recover 
back  the  money,  In  face  of  defendant's  will- 
ingness and  offer  to  carry  out  the  contract 
Plaintiff  is  relying  upon  rules  of  law  which. 
It  seems  to  as,  are  without  application  to  the 
case. 

The  Judgment  is  reversed,  and  cause  re- 
manded. All  concur. 


INOBSWS  T.  W.  B.  STUBBS  CONTBAOT- 
INa  CO. 

fOonrt  ot  Appeals  at  Kansas  Otty,  Mo.  Jmw  8^ 

1008.) 

ACCORD  AND  SATISFACTION— BVIDBNCB-OOM^ 
6IDSRATI0N— ACCBPTANCB. 
'  1.  Where  a  seller  of  grain  sent  the  buyer  a 
statement  of  account,  and  the  latto-  sent  a  check 
stated  to  be  for  the  balance  in  full  of  account 
as  per  attached  statements,  which  deducted  a 
certain  amount  because  of  a  8b<»tase  in  the 
numb»  of  biu)hel8  shipped,  aod  the  check  was 
accepted  by  the  seller,  there  was  an  accord  and 
satisfaction.  ' 

Appeal  from  Circuit  Court  Jackaon  County; 
J.  U.  Stover,  Judge. 

Action  by  O.  a  Andrews  against  thje  W.  B. 
Stubbs  Contracting  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Meservey,  Pierce  &  German,  for  appellant 
Elijah  Robinson  and  Harris  Boblnson,  tor  re- 
spondent 

1 L  8m  Aoowd  sad  tetliiteetlra.  voL  1.  Cent  Die 


ELLISON,  J.  This  la  an  action  on  an  ac- 
count for  oats  sold  by  the  plaintiff  to  the  de- 
fendant At  the  cloae  of  plalntUTs  case  the 
trial  court  sustained  a  demurrer  to  the  evi- 
dence, and  Judgment  was  rendered  tor  de- 
fendant. 

It  appears  that  defendant  bought  of  plalz>- 
tlff,  delivered  at  different  fttwe*,  a  number  of 
car  loads  of  oats.  The  price  of  oats  advanced 
IB  cents  per  bushel,  and  defendant  asserted 
that  thereafter  plaintiff  delivered  seven  car 
loads  which  were  short  the  number  of  bush- 
els they  sboQld  have  contained.  Plaintiff 
eent  to  defendant  a  statement  of  his  account 
showing  balance  due  of  $7,360.80.  Defendant 
thereupon  deducted  therefrom  the  sum  of 
$63:2.70,  and  Incloaed  to  plaintiff  a  check  for 
$6,728.10.  with  a  letter  stating  that  that  sum 
was  the  "balance  in  full  of  account  as  per  at- 
tached statements."  The  letter  informed 
plaintiff  that  defendant  had  deducted  $632.- 
70  from  the  account  which  he  had  rendered, 
giving  as  a  reason  for  such  deduction  the 
shortage  aforesaid,  which,  at  IS  cents  per 
bushel,  made  the  amoant  deducted.  Plaintiff 
received  the  check  and  drew  the  money  there- 
on. 

From  the  foregoing  it  is  apparent  that  the 
trial  court's  action  In  sustaining  the  demturrer 
to  the  evidence  for  plaintiff  was  correct 
Defendant's  claim  of  damages  to  be  deducted 
from  the  amount  of  the  account  claimed  by 
plaintiff  made  It  a  disputed  account.  Poll- 
man  Coal  Co.  V.  St  Louis,  145  Mo.  651,  47  S. 
W.  563.  And  when  defendant  inclosed  its 
check  as  balance  in  full,  accompanied  by  a 
statement  showing  such  to  be  a  balance  In 
full,  as  explained  In  such  statement  and 
plaintiff  accepted  such  check,  drawing  the 
money  thereon,  he  thereby  accepted  the  con- 
dition of  its  li^g  in  full  settlement  and  dis- 
charge of  the  account  St  Joseph  School 
Board  v.  Hull.  72  Ho.  App.  403,  and  cases 
cited.  And  such  waa  declared  to  be  the  lav 
by  Judge  Gantt  lo  Bidlinaa  Osal  Ga  t.  St. 
Louis,  supra. 

The  Jndgment  I>  affirmed.  AllcoBCiir. 


BVANS  T.  MARION  UDH,  00. 
(Oonct  vt  Aiveals  at  Kansas  City.  Uo.  June  8^ 

CORPORATIONa-OrPICERS-ACTHOBITT— INJU- 
RIES TO  SEIRVANT— UBDIOAI.  ATTBNDAMCB. 

1.  The  president  and  general  manager  of  a 
corporation  has  authority  to  bind  it  to  pay  for 
meilicdi  services  rendered  by  a  physician  in  a^ 
tending  one  ot  Us  employte,  hurt  la  the  cooraa 
of  his  work  through  the  negligence  of  the  cor- 
poration. 

Appeal  from  Circuit  Court,  Jasper  Coon^; 
Hugh  Dabbs,  Judge. 

Action  by  M.  U.  Evans  against  the  MaiioD 
Mining  Company.  From  an  order  setting 
aside  a  nonsuit  and  granting  a  new  trial, 
defendant  appeals.  Affirmed. 

f  1.  Bm  CorporsUoDS,  voL  JX  OtaL  IHg.  |  tfU. 
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Tboo.  Dolan.  ftw  appellant  Cole  ft  Bur- 
nett tar  respcmdent 

ELLISON,  J.  Oscar  Abbott,  John  Lackey, 
and  George  Williams  were  employ^  of  de- 
fendant, a  mining  corporation.  While  en- 
gaged In  the  line  of  their  dnty  and  employ- 
ment, they  were  injured  through  the  negli- 
gence (as  plaintiff  ctutrges)  of  defendant  Am 
to  Abbott,  at  least,  the  president  and  gen- 
eral manager  of  the  defendant  company  re* 
qaested  the  plalntifl,  who  Is  a  physician,  to 
attend  blm  In  his  professional  capacity.  This 
the  plalntifl  did,  and,  defendant  refusing  to 
pay  the  bill  rendered,  he  brought  the  present 
action.  The  petition  la  in  three  counts,  one 
for  senrlces  to  each  employ&  Whether  there 
was  evidence  that  defendant's  president  au- 
tboriaed  the  services  rendered  to  the  other 
two  employes  need  not  be  considered,  since, 
if  he  did,  our  disposal  of  the  case  as  it  re- 
t»s  to  Abbott  will  apply  to  the  others.  At 
tbe  trial  the  court  directed  a  verdict  for  de- 
fendant, and  plaintiff,  by  leave,  took  a  non- 
suit. On  bis  motion  the  court  set  aside  the 
nonsuit  and  granted  a  new  trlaL  The  de- 
fendant thereupon  appealed. 

The  sole  question  presented  ts  whether  de- 
fendant's president  and  general  manager  had 
anthority  to  bind  it  for  medical  Bervices  ren- 
dered by  a  physician  in  attending  one  of  its 
employes,  hurt  in  the  course  of  his  work 
through  the  negllg^ce  of  tbe  defendant.  In 
support  of  tbe  proposition  that  he  has  no 
such  authority,  we  are  cited  to  the  cases 
from  this  state  of  Brown  v.  Ry.  Co.,  87  Mo. 
122,  Maybcrry  v.  Ry.  Co..  75  Mo.  492,  and 
Tucker  v.  Ry.  Ca,  M  Mo.  177,  as  well  as  the 
case  of  Spelman  v.  Gold  Mining  Co.,  26  Mont 
76,  66  Pac.  597,  65  L.  R.  A.  640.  In  the 
Brown  Case  a  division  superintendent  direct- 
ed a  druggist  to  famish  a  woman  with  med- 
icine, who  bad  been  hurt  by  a  railroad  loco- 
motive. It  was  held  that,  as  there  was  "no 
proof  offered  of  the  duties  of  such  officer,'* 
the  court  could  not  take  Judicial  notice  of 
them.  In  the  May  berry  Case  a  railroad  phy- 
sician was  held  not  authorised  to  contract 
In  tbe  railway's  name,  for  board  and  lodging 
for  an  employ^  injured  on  the  company's 
road.  In  tbe  Tucker  Case  a  station  agent 
and  a  conductor  were  held  not  to  have  au- 
thority to  engage  a  physician  to  attend  a 
brakeman  injured  by  tbe  company's  train, 
la  none  of  tliese  cases,  including  that  from 
Montana,  did  It  appear  that  the  injury  hap- 
pened through  the  negligence  of  the  defend- 
ants sought  to  be  held  liable,  and  we  there- 
ton  do  not  regard  them  as  supporting  de- 
fendant's position  in  tbe  present  case.  Nei- 
ther do  we  regard  them  as  authority  appli- 
cable for  the  further  reason  that  the  officers 
representing  the  defendants  were  of  much  in- 
ferior grade  to  that  of  president  and  general 
manager.  In  this  case  we  must  assume  that 
Abbott  was  injured  through  the  negligence 
of  defendant  It  was,  tberefore,  liable  to  him 
for  tbe  damage  occa^oned  by  tbe  Injury,  tu- 


rn 

eluding  the  expense  of  a  physician.  It  was 
directly  interested  to  seeing  that  sucb  In- 
juries were  not  made  worse  by  lack  of  med- 
ical attention,  and  that  tbe  suffering  and 
other  ill  consequences  should  be  lessened  in 
every  proper  way.  Its  president  and  genonl 
manager,  who  Is  necessarily  in  charge  of  its 
general  interests  and  welfare,  was  certatoly 
not  acting  outside  his  duties  when  be  was 
doing  that  which  was  lessening  tbe  damages 
for  which  be  found  it  liad  become  liable.  In 
support  of  the  view  here  expressed,  we  dte 
Clnn.  Ry.  Co.  v.  Davis,  126  Ina.  99,  25  N. 
E.  878,  9  L.  R.  A.  603;  Pacific  Ry.  Co.  v. 
Thomas,  19  Kan.  256;  A.  &  P.  Ry.  Co.  v. 
Relsner,  18  Kan.  458;  U.  P.  Ry.  Co.  v.  Beat- 
ty,  85  Ean.  268,  10  Pac.  816,  57  Am.  Rep. 
160;  Toledo  Ry.  Co.  t.  Rodrlgues,  47  HI.  188, 
96  Am.  Dec.  484;  Cairo  Ry.  Oo.  v.  Mahoney, 
82  111.  73,  26  Am.  Rep.  299. 

The  Judgment  with  tbe  cancncranca  of  tke 
other  judges,  la  affirmed. 


HSMPHILL  T.  KAKSA8  GITT.* 

(Ooort  of  Appeals  at  Kansas  GIty,  Mow  May 
26,  1903.) 

COniES— DBFECnVB  BIDHWALK— PERSONAL 
INJURIES— PLBADINQ— INSTRUCTIONS. 

1.  Where  a  petition  in  an  action  against  a 
city  for  personal  Injuries  allied  to  have  been 
caused  by  a  defective  sidewalk  alleged  that  the 
boards  were  loose  and  rotten,  the  etringers  iu  a 
loose  condition  etc.,  an  Instractioo  that  the 
verdict  should  be  tor  plaintiff  if  tlie  jury  found 
that  the  iidewalk  was  In  an  unsafe  and  dan- 
gerous condition  for  travel  was  not  erroneous 
as  a  departure  from  the  pleading,  becanse  de- 
scribiDK  the  alleged  defectire  condition  in  more 
general  tetma  than  those  employed  by  the  jilead- 
mg. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; L.  H.  Waten.  Special  Judge. 

Action  by  Hannah  HempblU  against  Kan- 
sas City.  From  a  Judgment  for  plalntifl,  de- 
fendant appeals.  Affirmed. 

R.  J.  Ingraham  and  J.  J.  Williams,  for  ap- 
pellant Bird,  Madden  ft  Pope,  fbr  reqMmd- 
eat 

SMITH,  P.  J.  Action  to  reooTer  damages 
for  personal  injuries. 

The  petition,  amongst  others,  contained  the 
following  paragraph,  that  is  to  say:  "That 
plaintiff  on  or  abont  July  4,  1901,  and  at 
about  8:30  p.  m.  of  said  day,  while  walking 
south  and  along  and  upon  said  sidewalk  at 
or  near  said  numbers  1789  and  1741  Holly 
street,  and  on  which  tbe  boards  were  loose 
and  rotten  and  the  stringers  to  a  loose  con- 
dltimi,  and  In  which  and  at  which  point  there 
were  holes  and  openings  as  aforesaid,  and 
while  the  plalntifl  was  In  the  exercise  of 
ordinary  care  and  caution,  and  without  said 
:  ptatotlfl  having  any  knowledge  of  the  de- 
I  fectlve,  nnsafe,  and  dangerous  ccmditlon  <tf 
said  sidewalk,  she  stepped  Into  one  of  said 

•Bahaarlas  danM  June  1^  iwn. 
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openlngrs  between  the  boards  or  planks  of 
aal0  sidewalk,  and  b7  reason  of  the  loose  and 
defective  condition  of  the  boards  or  planks 
and  stringers  of  said  sidewalk,  and  that  one 
of  the  boards  or  plante  In  said  sidewalk  was 
projecting  edgewise  above  the  other  boards, 
one  of  ber  feet  was  caugbt  by  said  upturned 
twardf  and  caused  her  to  be  tripped  and 
thrown  with  great  force  and  violence  upon 
said  sidewalk,  causing  concussion  of  the  brain, 
badly  sprained  her  right  hand  and  wrist,  and 
broke  some  of  the  bones  in  her  right  wrist, 
and  bruised  and  sprained  her  left  hand, 
bruised  her  right  side,  and  injured  her  In- 
ternally, causing  injury  to  her  stomach  and 
4  severe  shock  to  her  nervous  system,  from 
all  of  which  she  has  been  made  sick,  sore, 
and  disabled,  and  made  to  suffer  great  bodily 
pain  and  mental  anguish,  and  will  cause  her 
to  sufCer  in  the  future,  and  ber  ability  to  earn 
a  livelihood  has  been  greatly  impaired,"  etc. 

There  was  an  answer  filed,  and  a  trial  of 
the  IsBura  to  a  jury  in  the  court  below,  which 
resulted  in  judgment  for  the  plaintiff,  from 
which  defendant  appealed  here,  assigning  as 
the  grounds  for  reversal  that  the  court  erred 
In  Its  action  in  giving  for  plaintiff  Instrac- 
tlons  1.  3,  4,  and  6.  By  No.  1  it  instructed 
the  Jury  that  if  it  found  from  the  evidence 
that  the  sidewalk  on  the  east  side  of  Holly 
street,  between  West  Seventeenth  street  and 
West  Eighteenth  street,  and  In  front  of  lots 
numbered  1730  and  1741  Holly  street,  of  said 
Kansas  City,  was  on  the  4th  day  of  July, 
l&Ol,  in  an  unsafe  and  dangerous  condition 
for  travel  thereon  by  the  public,  and  that  a 
sufficient  time  had  elapsed  between  the  time 
eald  sidewalk  became  defective,  In  case  it 
found  it  was  defective,  and  the  time  of  the 
Injury  to  plaintiff,  for  the  city,  by  the  ex- 
ercise of  reasonable  diligence,  to  have  dis- 
covered and  repaired  said  sidewalk  prior  to 
the  time  of  the  accident,  and  if  it  found 
that  the  plaintiff,  while  lawfully  traveling 
along  said  sidewalk,  in  the  exercise  of  ordl- 
nary  care,  was  thrown  and  Injured  by  rea- 
son of  the  unsafe  and  dangerous  condition  of 
iiaid  sidewalk,  then  Its  verdict  should  be  for 
the  plaintiff.  This  instruction  correctly  ex- 
pressed the  law  applicable  to  the  case  made 
by  the  evidence.  Badgley  v.  St  Louis,  149 
Mo.,  loc.  cit.  133.  50  S.  W.  817,  cited  by  the 
defendant  will  be  seen,  by  reference  to  it,  to 
be  In  Its  facts  unlike  this,  and  for  that  rea- 
son It  cannot  be  Invoked  as  a  guiding  prece- 
dent In  a  somewhat  similar  case  this  in- 
struction was  impliedly  approved  by  the  Su- 
preme Court.  Perrette  v.  Kansas  City,  162 
Mo.  244.  62  S.  W.  448.  Baustlan  v.  Young,  152 
Mo.  318  (loc.  cit  326),  53  S.  W.  921,  75  Am. 
St  Rep.  402,  may  be  cited  as  an  authority 
also  upholding  the  action  of  the  court  In  giv* 
Ing  It 

The  defendant  further  objects  that,  as  the 
allegation  of  the  petition  Is  that  the  side- 
walk was  Id  a  defective,  unsafe,  and  dan- 
gerous condition;  that,  at  the  place  therein 
where  plaintiff  was  Imrt;  "the  boards  were 


loose  and  rotten,  and  the  stringers  In  a  loose 
condition,"  etc.;  and  as  the  said  instruction 
told  the  jury  that  the  verdict  should  be  for 
plaintiff  if  It  found  that  the  sidewalk  was 
at  that  place  "In  an  unsafe  and  dangerous 
condition  for  travel  thereon,"  etc.— there  was 
a  departure  of  the  latter  from  the  former, 
and  a  widening  of  the  issue  which  was  not 
permissible.  Certainly,  an  instruction  which 
enlarges  or  restricts  liie  issue  In  an  essential 
particular  would  be  erroneous.  Bank  v. 
Murdock,  62  Mo.  70.  But  as  the  evidence  In 
the  present  case  tended  to  support  the  al- 
legations of  the  petition,  we  cannot  discover 
that  because  the  said  Instruction  was  not  as 
specific  as  the  petition,  there  was  any  de- 
parture In  the  latter  from  the  former,  or  any 
resulting  prejudice  to  defendant 

Tbe  plaintiff's  third  Is  In  theory  substan- 
tially the  same  as  her  first  and  what  has 
been  said  In  respect  to  the  propriety  of  the 
action  of  the  court  in  giving  It  applies  with 
equal  force  to  her  third. 

Tbe  fourth,  white  a  mere  al>3traction,  is 
nevertheless  not  erroneous  nor  calculated  to 
mislead. 

Nor  do  we  think  the  plaintiff's  sixth  is  sub- 
ject to  the  defendant's  criticism  that  it  as- 
sumes the  fftcts  therein  referred  to. 

The  Instructions  taken  In  their  entirety 
fairly  submitted  the  case  to  the  jury,  whose 
verdict  must  stand,  and  the  Judgment  there- 
on be  affirmed.  All  concur. 


OARR  V.  PACIFIC  MUT.  LIFE  INS.  CO. 
OF  CALIFORNIA. 

(Court  of  Appeals  at  Kansas  Olty,  Mo.  June  8, 
1908.) 

ACCIDENT  INSURANCE-INJURY-  WHILS  DB- 
LIRIOUS  —  RECOVERY  UNDER  POLICY  —  CON- 
STRUCTION OF  POLICY— PREVIOUS  INSUR- 
ANCE—MISREFRESB  N  T  ATI  ON  S-WAIVER. 

1.  Where  one  holding  an  accident  p<dicy  falla 
from  a  window  iu  delirium,  the  deliriom  is  the 
proximate  cause  of  the  injury. 

2.  Under  an  accident  policy  providing  that  the 
insurance  does  not  cover  injuries  received  in 
coDsequence  of  being  or  having  been  onder  the 
InHueiice  of,  or  affected  by,  or  rCBnlting  directly 
or  indirectly,  in  whole  or  in  part  from,  disease 
or  l>odily  infirmity,  recovery  canuot  be  bad  for 
a  fall  from  a  window  while  delirlons,  whether 
the  delirium  be  regarded  as  the  proximate  or 
remote  cause  of  injury. 

3.  In  construing  an  accjflent  policy  providing 
that  the  insurance  shall  not  cover  injuries  re- 
ceived while  under  the  influence  of,  or  resulting 
directiy  or  Indirectly  from,  intoxicants,  sun- 
stroke, vertigo,  hernia,  or  any  disease  or  bodily 
infirmi^,  the  phrase  "disease  or  bodily  in- 
firmity'' will  not  be  limited  by  the  preening 
specific  exception^  they  uot  being  related  to 
each  other. 

4.  A  mixrepresentation.  In  applying  tor  acci- 
dent insurance,  as  to  previous  insurance,  fs 
waived  where  the  company's  agent  had  knowl- 
edge of  the  truth. 

Q.  Under  an  accident  x>olicy  providing  that 
the  insurance  shall  not  cover  injuries  received 
while  under  the  influence  of  disease  or  bodily 
inflrmitj',  recovery  canuot  be  had  for  injuries 
from  a  fail  while  under  the  infiuence  of  dis* 
eassk 
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Appeal  from  Circuit  Court,  Jackion  OooA- 
ty;  Wm.  B.  Teasdale,  Judge. 

Action  by  Michael  T.  Carr  agalnat  th«  Pa- 
clllc  Mutual  Life  Inaurance  Company  of  Cal- 
ifornia. Judgment  for  plalntUT,  and  defend- 
ant appeals.  Reversed. 

J.  C.  Boseuberger,  for  appellant  Frank 
P.  Walab  and  £.  B.  Morrison,  for  respond- 
ent 

BROADDUS,  J.  Plaintiff's  suit  la  on  an 
accident  policy,  to  recover  for  Injuries  receiv- 
ed by  him  during  the  life  of  said  policy. 
Tho  policy  was  Issued  on  the  15tta  day  ot 
July,  1890,  and  the  plaintiff  was  Injured  In 
March,  1900.  Proper  proof  of  loss  was  made, 
and  the  controversy  at  the  trial  arose  as  to 
defendants  liability  under  the  evidence. 

The  first  defense  Is  that  it  was  provided 
to  said  policy  that  "it  did  not  Insure  or  cov- 
er injuries,  fatal  or  otherwise,  received  while 
01  In  consequence  of  plaintiff  being  or  hav- 
ing been  under  the  influence  of,  or  affected 
by,  or  resulting  directly  or  indirectly,  in 
whoie  or  in  part,  from,  intoxicants,  anees- 
thetics,  vertigo,  sleepwalking,  or  any  dis- 
ease or  bodily  Infirmity,  and  that  whatever 
bodily  Injuries  were  sustained  by  plaintiff 
were  received  while  or  in  consequence  of 
plaintiff  being  or  having  been  under  the  in- 
fluence of,  or  affeeted  by,  or  resulted  directly 
or  indirectly,  in  whole  or  In  part,  from  tot* 
tlgo  or  sleepwalking,  or  disease  or  bodily  In- 
Orffllty."  The  second  defense  is  that  it  vras 
provided  in  said  policy  that  "In  case  of  In- 
juries •  •  •  Intentionally  tniUcted  upon 
the  Insnred  by  himself  or  hy  any  other  per- 
son, or  Inflicted  upon  faimsdf  or  received  by 
htan  while  insane,  the  measure  of  this  com- 
pany'fl  liability  shall  be  a  sum  equal  to  the 
premium  paid,  the  aame  being  agreed  upon 
as  full  in  liquidation  of  all  claims  under  this 
policy,"  and  that  whatever  Injuries  were  suft- 
talned  by  plaintiff  were  intentionally  self- 
inflicted,  or  were  received  by  him  while  in- 
sane. In  which  case  the  liability  of  plaintiff, 
by  the  terms  of  the  policy.  Is  limited  to  the 
tofeal  amount  of  premlnms  paid  by  plaintUf 
to  the  defendant.  The  third  defense  is  that 
In  plalntUTs  application  for  said  policy  be 
**wlllfnlly,  falsely,  and  ftandnlently  warrant- 
ed In  said  application  that  he  had  never  re* 
oelred  indemnity  for  accident,  and  that  no 
accident  policy  ever  issued  to  him  by  any 
other  company  had  been  canceled,  when  in 
tmtb  and  In  t&ct  plalntlfl  had  theretoftire  re- 
ceived Indemnity  from  another  insurance 
company  In  wblcb  he  had  been  insured, 
which  company  had  canceled  the  policy  held 
by  plaintiff  by  reason  of  the  number  and 
character  of  the  claims  made  by  plaintiff; 
thgit  plaintiff  received  indemnity  from  aaid 
company  for  alleged  accidents  on  tiiree 
amte  and  distinct  occasions  prior  to  the  date 
of  his  application  to  this  company";  and  that 
defendant  would  not  liave  tssned  the  policy 
In  Biil^  except  tor  said  r^tweaentatlons.  Tha 


evidence  tended  to  show  that  priw  to  tb* 
Issue  of  the  policy  in  controversy,  plaintiff 
bad  been  Insured  In  another  Insurance  com- 
pany against  accidents,  and  that  be  had  re- 
ceived Indemnity  from  such  company  for  ac- 
cidents suffered,  and  that  his  policy  for  that 
reason  had  been  canceled;  but  It  was  shown 
that  the  agent  who  contracted. with  plaintiff, 
and  Issued  the  policy  herein,  was  fully  In- 
formed thereof  at  and  prior  to  the  time 
plaintiff  signed  said  application.  It  is  fully 
agreed  that  at  the  time  plaintiff  was  injured 
be  was  confined  in  a  hospital  at  PIttsburgr 

;  Kan.,  on  account  of  sickness  known  as  "la 
grippe";  tliat  he  was  suffering,  too,  from  a 

I  high  fever;  and  that  he  was  mentally  un- 
conscious, and  had  no  knowledge  as  to  bow 
he  became  injored.  His  delirium  was  so 
great  that  at  times  he  had  to  be  restrained 
by  force,  for  fear  of  his  doing  Injury  to  hlm- 

I  self  or  to  others.   His  nurse  testified  that  on 

;  the  morning  of  his  injury  she  left  tbe  plaln- 

I  tiff  in  his  bed  In  his  room  for  a  few  moments^ 
that  when  she  returned  be  had  left  his  bed, 
and  that  she  rushed  to  tbe  window,  looked 
out,  and  saw  him  falling.  He  fell  a  distance 
of  about  twenty  feet   His  injuries  were  ae- 

;  rlous,  and  be  did  not  return  to  consclonsnees 
until  about  four  days  thereafter.  When 
plaintiff  was  testifying,  he  was  asked  if  he 
was  able  to  state  any  clrcnmstences  as  to- 
how  or  what  caused  him  to  get  out  of  the 
window,  to  which  he  answered:  "No,  sir; 
I  do  not"  He  was  also  asked:  "Tou  were 
unconsdons  from  the  sickness  from  whlcb 
you  were  suffering?"  His  answer  was: 
"Yes,  sir."  Tbe  doctor  In  attendance  said 
he  was  ddlrious.  Section  three  of  the  pol- 
icy reads  as  follows:  "<3)  This  Insuiance- 
does  not  cover  disappearances,  nor  any  in- 
jury, fatal  or  otherwise,  of  which  there  Is 
no  visible  mark  upon  the  body,  nor  any  such. 

■  injury  resulting  from  dueling  or  fighting 
from  exposure  in  war  or  In  riot,  from  vol- 
untary or  unnecessary  ezitosure  to  danger, 
medical  or  surgical  treatment  except  when 
amputetion  rendered  necessary  by  an  Injury 
received  within  the  period  of  this  policy  is 
made  within  ninety  days  from  date  of  a(^> 
ddent  nor  Injuries,  fatol  or  otherwise,  re- 
sulting from  poison  or  anything  else,  eon- 
sdously  or  imconsdously,  accidentally  or 
otherwise,  taken,  administered,  absorb^  or 
inhaled,  nor  tojuries  fatal  or  otherwise  re- 
ceived while  or  In  consequence  of  being  or 
having  been  under  the  influence  of  or  af- 
fected by  or  resnltlng  directly  or  indiiectiy- 
in  whole  or  In  part  from  intoxicants,  ai»- 
KsthetlcB,  narcotics,  sunstroke,  freezing,  ver- 
tigo, sleepwalking,  fits,  hernia,  orchltlB  ot 
any  disease  or  bodily  inflrmity,  nor  any  in- 
jury, fatel  or  otherwise,  recdved  wlOle  vio- 
lating law,  resisting  arrest  or  fleeing  fronr 
Justice."  At  the  dose  of  idaintUTs  case  tha 
detendant  toteiposed  a  demurrer  to  the  en* 
denoe,  which  was  overruled.  The  Jury  re- 
turned a  verdict  for  plaintiff  tor  |548v4&. 
The  defendant  appealed. 
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The  defeodant'B  contention  is  that,  under 
the  evidence,  about  which  there  is  little  or 
no  dispute,  the  court  should  have  perempto- 
rily instructed  the  Jory  to  find  In  Its  tAVixr. 
The  plaintiff  contends  that  the  plalntilTi 
Bicl^Dess  was  not  the  proximate  cause  of  his 
injury.  In  Lawrence  T.  Accident  Ina.  Oo., 
L.  R.  7  Q.  B.  D.  216.  the  facts  were  that  the 
plaintiff,  while  on  a  railroad  platform,  was 
suddenly, seized  with  a  fit,  which  caused  him 
to  fall  off  of  the  platform  and  onto  the  rail- 
way track.  A  locomotive  engine  passing  at 
the  time  ran  over  hie  body,  causing  Injuries 
from  which  he  died.  It  was  held  that  the 
proximate  cause  of  his  Injury  was  in  being 
run  upon  by  the  train,  and  not  the  fit.  And 
If  a  man  while  fording  a  river  Is  seized  with 
a  fit,  and  falls  therein  and  Is  drowned,  the 
proximate  and  immediate  cause  of  his  death 
was  not  the  fit,  but  the  drowning  In  the  river. 
"Winspear  v.  Ins.  Co.,  6  Q.  B.  D.  42.  If  a 
man,  while  ^ck  with  a  disease.  Is  riding  upon 
a  car,  and  is  snddenly  thrown  against  one 
of  the  seats  and  is  injured,  the  proximate 
and  Immediate  cause  of  his  Injury  Is  the  be- 
ing thrown  against  the  seat,  and  not  the 
disease.  Jetna  Ins.  Co.  r.  Hicks  fTex.  Civ. 
App.)  66  8.  W.  87.  If  a  man,  emaciated  and 
weak,  while  riding  in  a  carriage  is  snddenly 
overcome  by  his  weakness,  and  injects  mor- 
phine into  bis  body  by  means  of  a  needle, 
and  extreme  infiammatlon  follows,  the  prox- 
imate and  immediate  cause  of  his  Injury  In 
not  the  morphine,  bat  the  puncture  of  bis 
body  by  the  needle.  Bailey  v.  Casualty  Co., 
8  App.  DIV.  127,  40  N.  Y.  Supp.  KIS.  If  a 
man  Buffering  from  fatty  degeneration  of  the 
lieart  is  Injured  by  a  fall,  and  bis  death  is 
thereby  caused  by  heart  failure,  shock,  and 
Jnjury,  the  proximate  and  Immediate  caoae 
t>f  his  death  Is  tlie  fall,  and  not  his  condition 
of  fatty  degeneration  of  the  heart  N.  W. 
Ass'n  T.  Shryock,  54  Neb.  250.  74  N.  W.  607, 
30  L.  B.  A.  826.  The  principle  of  these 
■cases  can  be  distinguished  from  the  one  at 
bar,  except  ttiat  of  Lawrence  v.  Ins.  Co.,  In 
which  it  was  lield  that  the  man  wbo,  while 
fording  a  river,  was  seized  with  a  fit,  and 
fell  and  was  drowned,  did  not  owe  his  death 
proximately  to  the  fit,  but  to  the  drowning. 
This  seems  to  be  in  point.  According  to  the 
theory  of  the  court,  the  fit  only  caused  him 
to  fall  Into  the  wat^,  which  of  itself  did 
not  injure  him  directly,  but  It  was  the  drown- 
ing that  was  the  immediate  and  proximate 
cause  of  bis  injury  and  death.  And  It  is  con- 
tended in  the  case  at  bar  that  It  was  not  the 
alckness  of  plaintiff,  that  caused  him  to  fall 
or  jump  out  of  the  window,  that  was  the 
proximate  cause  of  his  Injury,  but  the  imme- 
diate cause  was  the  fall  itself.  We  must 
confess  that  we  are  not  impressed  with  the 
ruling  In  that  particular  case.  But  we  can 
appreciate  the  theory  that  if  the  individual  Is 
sick,  and  he  merely  suffers  from  an  accident 
which  happens  to  him  while  sick,  but  is  not 
brongfat  about  as  a  result  of  such  sickness, 
sickness  Is  neiUier  the  i»ozlintte  nor  m- 


mote  cause  of  his  injury,  and  that  in  some 
instances  like  those  cited  the  sickness  may 
be  the  remote,  but  not  the  direct  and  proxi- 
mate, cause  of  an  Injury.  But  the  Question 
presented  under  the  terms  of  the  policy  Is 
not  whether  the  plaintiff's  sickness  was  the 
proximate  and  Immediate  cause  of  his  In- 
jury, but  whether  the  injury  was  directly  or 
Indirectly  caused  by  his  disease.  We  have 
respectable  authorities  construing  policies  of 
similar  provisions.  In  Com.  Ass'n  v.  Fulton, 
79  Fed.  423.  24  C.  C.  A.  654.  it  was  held  that, 
under  a  policy  of  accident  insurance  which 
provides  that  it  shall  not  extend  to,  nor  cov- 
er, accidental  Injuries  or  death  resulting 
from  or  caused,  directly  or  indirectly,  wholly 
or  in  part,  by  disease  in  any  form,  there  can 
be  no  recovery  for  the  death  of  the  Insured 
if  he  had  a  disease,  but  for  which  death 
would  not  have  resulted  from  the  accident 
To  a  similar  effect  was  the  ruling  in  Nat. 
Ass'n  V.  Shryock,  78  Fed.  774,  20  0.  C.  A.  3; 
Hubbard  v.  Ins.  Co.  (C.  0.)  98  Fed.  932; 
Sharpe  v.  Ass'n,  139  Ind.  92,  37  N.  E.  353. 
But  the  conditions  of  the  policy  go  further 
sail,  viz.,  that  if  an  injury  be  received,  di- 
rectly or  indirectly,  in  whole  or  in  part, 
while  or  in  consequence  of  the  insured  hav- 
ing been  under  the  influence  of,  or  aflllcted 

'  by,  any  disease  or  bodily  iuflrmity,  the  de- 
fendant was  not  to  be  liable  for  such  injury. 
It  has  been  held  that  such  a  provision  was 
proper  and  reasonable.  Shader  v.  Ry.  Pass. 
Assur.  Co..  66  N.  Y.  441.  23  Am.  Rep.  65: 
Standard  Ins.  Co.  v.  Jones,  94  Ala.  434,  10 
South.  630.  It  la  contended  by  respondent 
tliat  such  a  construction  would  practically 
nullify  an  accident  policy,  besides  being  con- 
trary to  all  reason.  There  is  some  force  in 
tills  position,  but  wlut  are  the  courts  to  do 
in  such  cases?  We  can  only  constme  the 
contract  as  we  find  It  The  irarties  had  a 
right  to  so  contract  as  there  is  no  law  pro- 
hibiting such,  and  it  does  not  a[>pear  to  be 
ultra  vires.   Until  the  Legislature  places  a 

I  limit  upon  the  right  of  life  Insurance  compa- 
nies to  make  contracts  limiting  tfaeii  liabll- 

I  ity  to  the  minimum,  the  courts  are  bound  to 
recognize  them  as  they  find  theuL 

It  is  contended  that  as  the  policy  in  qnet- 
tion  provides  that  the  appellant  shall  not  be 
liable  for  injuries  resulting  directly  or  Indi- 

t  rectly.  in  whole  or  in  part,  from  intoxicants, 
SDeestbetlcs,  narcotics,  sunstroke,  freezing, 
vertigo,  sle^walking,  fits,  hernia,  orcbltia,  or 
any  disease  or  bodily  infirmity,  the  lattor 
clause,  "any  disease  or  bodily  Infirmity,"  is 
limited  by  the  preceding  exceptions,  vhc, 
intoxicants,  etc.  In  Grumley  v.  Webb,  44 
Mo.  444. 100  Am.  Dec.  304,  the  court  declared 
the  rule  to  be  that  "language,  howev«  gen- 
eral in  its  form,  when  used  in  connection 
with  a  particular  subject-matter,  may  be  pre- 
sumed to  be  used  in  subordination  to  that 
matter,  and  will  be  construed  and  limited  ac- 
cordingly." In  St  Louis  V.  Laughlln,  49  Uo. 
659,  the  rule  was  stated  thus:  **It  Is  an 
tabllshed  rule  of  construction,  where  generml 
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words  fbBow  parttcnlar  ones,  to  conatrae  tbe 
former  ss  applicable  to  tbe  tblngB  or  per- 
sons particularly  mentioned."  In  State  ex 
reL  T.  Oorklns,  128  Mo.  ^  27  S.  W.  863,  the 
rnle  as  stated  was  beld  to  apply  only  wbere 
the  particniar  words  are  of  tbe  nine  nature 
or  kind.  See,  also,  State  t.  Fhdan,  86  Mo. 
App.  548.  The  particular  words  referred  to 
axe  oot  all  of  the  same  nature  or  kind. 
There  is  no  Unship  between  the  irards  *'ot- 
chltls,  henda,  freeslng,  and  sonstroke,"  and 
no  sort  <xC  relatlonabip  between  tbem  and  tbe 
wwds  'intoxicants,  sleepwalking,  narcotics." 
«te.  These  words  befng  of  different  genera, 
tbe  meaning  of  the  genial  words  "any  dis- 
ease or  bodily  Inflnni^  remains  unaffected 
by  their  connection  with  them. 

The  defendant  Insists,  also,  ttiat  plaintiff 
cannot  recover  on  account  of  breach  of  war- 
ranty set  ont  In  Its  answei^-that  be  bad 
never  made  any  claim  against  any  other  com- 
pany for  accident  indemnity,  and  that  no  ac- 
cident policy  ever  held  by  blm  bad  been 
canceled.  Yet,  as  the  agent  of  the  defend- 
ant knew  at  tbe  time  be  prepared  tbe  appli- 
cation and  delivered  tbe  policy  that  plaintiff 
had  made  claim  against  another  accident 
company  for  indemnity,  and  that  an  accident 
policy  held  by  blm  bad  been  so  canceled,  the 
transaction  amounted  to  a  waiver  of  said 
warranty.  Bush  v.  Ins.  Oo.,  86  Mo.  App. 
1S6;  James  v.  Association,  148  Mo.  1.  49  8. 
W.  VTS;  Springfield  Laundry  Co.  v.  Ins.  Co., 
151  Mo.  90,  62  S.  W.  238,  74  Am.  St  Repi 
521. 

In  view  of  what  baa  already  been  said.  It 
is  unnecessary  to  notice  defendant's  second 
defense. 

For  tbe  reasons  given,  we  are  of  tbe  opin- 
ion that  plaintiff's  Injury  was  the  direct  re- 
sult of  his  sickness;  and  whether  It  was  or 
was  not  Is  Immaterial,  for  it  cannot  be  de- 
nied that  It  was  not  at  least  tbe  Indirect  re- 
snlt  of  his  condition.  In  either  event  tbe 
defendant  would  not  be  liable,  under  the 
terms  of  the  policy.  And  we  are  fm-ther  of 
the  opinion  tbat,  by  tbe  terms  of  said  policy, 
defendant  was  exempted  from  liability  by 
reason  of  tbe  fact  that  said  Injury  occurred 
while  plaintiff  was  under  the  Influence  of 
disease. 

The  cause  Is  reversed.  All  concur. 


FABR  V.  ADAMS  KXP.  CO.* 

<OoDrt  ot  Appeals  at  Kansas  dty,  Mo.  Hay 

25,  1903.) 

■XFBESa  COMPANY  —  LOSS  OF  PACKAOB  — 
PLEADINOa  AND  PROOF— VARIANCE. 
l.Wbere  a  petitton  alleget  that  the  defend- 
ant express  company  received  a  package  ad- 
dremed  to  plaintiff,  and  by  its  neRligence  tbe 
goods  were  lost,  proof  that,  through  negligent 
failure  to  deliver,  the  package  was  retained  by 
tiie  company  until  destroyed  by  a  fire,  which 
was  not  Diligently  caused,  constitutes  a  vs- 
riance. 


•BebMTlns  f«nM  June  U,  IMI. 


Appeal  from  Circuit  Ooort  Jasper  Oonnty; 
J.  D,  Perkins,  Judge. 
Action  by  M.  E.  Farr  against  the  Adams 

Express  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

J.  W.  McAntire,  for  appellaat  Basom  & 
Buckley,  for  respondent 

EliLISON,  J.  Plaintiff  charged  that  de- 
fendant express  company  received  a  package 
addressed  to  plaintiff  at  JopUn,  Mo.,  and  neg- 
ligently failed  to  deliver  tbe  same.  Tbe  Judg- 
ment was  for  plaintiff.  The  petition  charges 
that  a  party  at  Kansas  City  delivered  to  de- 
fendant a  package  addressed  to  plaintiff  at 
Joplin,  Mo.,  and  that  "by  the  carelessness 
and  negligence  of  defendant  said  goods  were 
lost  and  destroyed,"  and  therefore  never  de- 
livered to  plaintiff.  There  was  evlflt^iice  in 
behalf  of  plaintiff  from  which  it  may  lie  prop- 
erly inferred  (though  it  was  not  alleged)  that 
tbe  package  was  addressed  to  plaintiff  at  his 
street  number  In  Joplln.  Tbe  evidence  In  be- 
half of  defendant  tended  strongly  to  show 
that  there  was  no  street  number  on  the  ad- 
dress. Defendant  sent  a  postal  addressed  to 
plaintiff  at  Joplin,  without  street  number, 
notifying  blm  of  the  arrival  of  the  package. 
Nothing  was  heard  from  him,  and  the  pack- 
age was  retained  by  defendant  until  its  office 
and  contents,  Including  the  package,  were 
destroyed  by  fire.  It  la  agreed  by  the  par- 
ties that  the  destruction  was  by  fire,  and  that 
the  fire  was  not  through  defendant's  negli- 
gence. Defendant's  demurrer  to  the  evidence 
should,  therefore,  have  been  sustained. 

If  plaintiff  relied  upon  a  negligent  failure 
to  deliver  promptly,  and  thereby  have  avoid- 
ed the  fire,  he  should  have  so  alleged  In  such 
way  as  to  connect  that  act  with  the  destruc- 
tion. By  alleging  merely  that  the  package 
was  negligently  destroyed,  and  the  evidence 
showing  the  destruction  was  by  a  Are  not  at- 
tributable to  negligence,  his  case  falls.  His 
apeclfic  charge  of  negligence  is  that  defend- 
ant negligently  permitted  the  package  to  be 
destroyed.  The  burden  was  on  him  to  prove 
this,  when  in  fact  there  was  no  such  proof. 
Chitty  V.  Ry.  Co.,  148  Mo.  64.  49  S.  W.  8G8; 
Mccarty  v.  Rood  Hotel,  144  Mo.  897,  46  8.  W. 
172;  Diauhl  T.  Ry.  Ca.  189  Mo.  291,  40  S.  W, 
890. 

The  Judgment  Is  reversed.  All  concur. 


tn  re  COGGSHALL. 
(Court  of  Appeals  at  Kansas  City,  Me.  June  8, 
1903.) 

CONTEMPT  OF  COURT— VIOLATION  OF  INJUNC- 
TIONS—ACTUAL NOTICE. 
1.  One  violating  an  iujuQctlon,  with  knowl- 
edge of  it,  may  be  puuitihed  for  contempt, 
though  not  a  party  to  the  lajunLlion  suit,  oi 
served  with  process  in  it;  actual  notice  liping 
BUfflcient  lerviee  within  Rev.  St  181M>,  |  3043, 
making  It  contempt  if  any  person  vitiate  an  In- 
junction after  it  is  served  on  him. 

f  L  8m  lajunetlra,  v»L      an!U        ||  Ml, 
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AppUcatioD  by  Ony  B.  Coexshall  for  dls- 
chaige  under  writ  of  babeas  corpna  Petl- 
tioQ  denied. 

Noyes,  Heath  &.  Walls,  for  petlttoner.  F. 
IL  Burroughs  and  R.  B.  Morrison,  opposed. 

SMITH,  P.  jr.  Application  for  a  discbarge 
from  Imprisonment  under  the  writ  of  batnas 
corpus.  The  case  may  t>e  stated  In  about 
this  way,  to  wit:  That  one  Leo  Rice  filed 
a  petition  In  the  drcuit  court  against  A.  W. 
Grigsby  et  nx.,  the  object  of  which  was  to 
enjoin  and  restrain  them,  the  defendants, 
their  servants  or  employes,  or  any  one  for 
them,  or  In  tbelr  name  and  behalf,  from  inter- 
fering with  plaintiff,  fats  employfis,  or  as- 
signs. In  any  way  wbaterw.  In  taking  care 
ot  certain  stock,  consisting  of  horses  and 
cows,  from  feeding  and  fn»n  taking  feed  uj)- 
on  the  premises  wherewith  to  feed  them, 
ftom  attempting  to  redlspose  of  their  Interest 
In  the  lease  or  leased  premises,  and  from 
doing  anything  to  Injure  the  dairy  business, 
etc;  Upon  this  petition  a  temporary  restrain- 
ing <»der  was  made  by  the  Judge  of  one  of 
the  dlTlalons  of  said  ooiurt  in  substantial 
conformity  to  the  prayw  thereof.  The  de- 
fendants were  served  with  the  injunction 
process.  It  appears  that  Coggshatl,  the  pe- 
titioner herein,  uid  the  defendant  had  rent- 
ed of  one  Burge  a  certain  inclosed  pasture, 
which  they  nsed  In  common  for  the  pastur- 
age of  their  mflcta  cows.  It  further  appears, 
that  they  each  resided  In  different  houses 
situate  in  the  pasture,  and  condncted  thoeat 
separate  dairy  establishments.  It  still  fur^ 
tber  ai^iears  that  the  d^endants  had  mort- 
gaged their  property  to  said  Leo  Rice,  tbe 
plalntltF,  and  had  made  default  in  the  pay- 
ment of  Qie  mortgage  debt,  In  consequence  of 
which  tbe  plalntlfF  took  jMssessIon  of  tbe 
property  witb  tbe  ftKmer's  consent;  but  that, 
DotwitbslandlnK  this,  the  defendants  after- 
wards undertook  to  exercise  dominion  over 
the  same,  and  to  Ignore  and  disr^ard  tbe 
plalDtUTs  rights  therein;  and  to  restrain 
such  behavior  tbe  restraining  order  already 
referred  to  was  awarded  against  them.  The 
petltl<Kier  was  not  a  parly  to  said  injunction 
proceeding,  nor  was  he  In  any  sense  an  agent 
or  employfi  of  the  defendants:  A  few  hours 
after  the  restraining  order  had  been  served 
on  tbe  defendants,  they  met  the  petitioner, 
and  informed  him  of  tiie  issue  of  the  In- 
Junctitm,  and  immediately  after  this  the 
petitioner  turned  tiie  cows  claimed  by  tbe 
plaintiff  out  into  tbe  blgbway.  This  fact 
being  brought  to  the  attention  of  the  court 
over  which  the  Judge  Issuing  tbe  Injunction 
presided,  a  notice  was  Issued  by  It  to  the 
petitioner  to  at  a  certain  time  and  place, 
and  then  and  tbere,  show  cause,  If  any  he 
had,  why  be  should  not  be  punished  for 
contempt  lu  violating  the  said  Injunction 
process.  The  petitioner  appeared,  and  at 
the  bearing  tbe  tects  established  were  about 
as  we  have  stated.  It  was  then  further  dis- 
closed that  the  petitioner  bad  soma  undet^ 


standing  with  Surge  to  the  efl«et  tSiat,  U 
the  defendants  discontinued  tiie  common  we 
of  the  pasture  wltb  petitioner,  he  sihould 
have  tbe  exduslve  use  of  It  Tbe  petitioner, 
it  seems,  testified  that,  as  the  defendants 
w^  no  longer  the  owners  ct  tbe  cows,  but 
that  tbe  plaintiff  was,  he  did  not  think  tbe 
latter  had  any  right  to  tbe  pasture,  and  so 
turned  bfs  cows  out  Tbe  court  found  tbe 
petitioner  guilty  of  violating  tbe  Injunction, 
and  ordered  htan  to  pay  a  fine  of  960;  and.  In 
d^ault  of  the  payment  thereof,  that  be  be 
attached  by  bis  body,  and  confined  In  tbe 
county  Jail  for  a  period  of  10  days,  as  a 
punishment  for  said  contempt,  and  that  tbe 
sheriff  take  bis  body  In  custody,  ete.  Tbe 
writ  was  directed  to  tbe  sheriff,  who  has 
made  retnin  thereto. 

One  of  (be  questions  raised  by  fbe  return 
and  reply  is  whether  or  not  since  tbe  pe- 
titioner was  not  a  party  to  said  injunction 
suit  nor  served  witb  process  therein,  be  was 
rightfully  adjudged  guilty  of  contempt  tor 
a  violation  of  the  Injunction.  Bz  parte 
Lennon,  160  U.  S.,  loc.  dt  654.  17  Sup^  Ct 
658,  41  li.  JSa.  1110.  was  where  tbe  petitioner 
was  not  a  party  to  tbe  bill,  which  was 
brou^t  to  enforce  compliance  witb  tbe  In- 
terstate ccmmerce  act  and  to  compel  rail- 
way companies  to  comply  witb  said  act  In 
certain  particulars,  and  to  enjoin  tbem  from 
refusing  to  receive  from  tbe  complainant 
certain  cars  tor  transportetion,  etc.,  to  which 
the  petitioner  was  not  a  party,  nor  served 
with  pror.'esB  of  subpoena,  nor  bad  notice  of 
tbe  application  made  by  tbe  complainant  for 
the  tojunction,  nor  was  be  served  by  tbe 
officers  of  tbe  court  with  such  InJnnctlMi. 
The  court  held  that  these  t&ctB  were  imma- 
terial, BO  long  as  It  was  made  to  appear  that 
be  had  notice  of  the  issue  of  tbe  tojunction. 
To  render  a  person  amenable  to  an  Injunc- 
tion, it  Is  neither  necessary  that  he  should 
have  been  a  party  to  the  suit  in  wfalcb  the 
Injunction  was  Issued,  nor  have  been  actual- 
ly served  with  a  copy  of  It,  so  long  as  he 
appears  to  have  bad  actual  notice;  cltii^ 
High  on  Injunct.  I  1444;  Mead  v.  Norrla,  21 
Wis.  312;  Wellsey  v.  Mornlngton,  11  Beav. 
181.  No  reason  can  be  seen  why  this  rule 
has  not  application  to  the  facts  of  this  case. 
If  the  petitioner  bad  not  admitted  In  bis 
testimony  that  he  had  actual  notice  of  the 
Injuuctlon  before  bis  Interference  with  the 
plaintiffs'  pn^rty,  I  tbtok  It  may  be  fairly 
inferred  from  the  other  facto  to  whldi  he 
testified.  It  seems  to  me  that  as  the  case 
is  one  where  tbe  petitioner  failed  to  purge 
bhnself  of  tbe  contempt  charge  for  tbe 
purpose  of  vhidlcating  its  power  and  maln- 
talntog  Its  dlgnl^  tbe  court  could  not  do  less 
tiian  Impose  tiie  punishment  specified  In  its 
order.  It  Is  true  section  3643,  Rev.  St  1899. 
provides  that  "If  any  person  disobey  or  vio- 
late an  Injunction  after  it  Is  served  on  him." 
etc.;  but  actual  notice  of  tbe  injunction  to 
cases  of  this  kind  Is  all  tbe  service  required. 
The  statute  Is  not  to  the  contrary. 
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The  petitioner  further  InsUrta  that  the  com- 
mitment Is  Told  under  section  1610,  Rer. 
St  1889,  wlllcb  requires  that  whenever  any 
person  shall  be  convicted  for  anjr  c<nteinpt, 
as  spedfled  In  chapter  14,  -Rer.  Bt  1809,  the 
particnlar  drcnmstances  of  his  offense  shall 
be  set  forth  In  the  ordw  or  wanrant  of  com- 
mitment Section  1616  of  that  chapter  pro- 
Tides  ttiat  every  oonrt  of  recwd  shall  have 
power  to  punish  as  tor  criminal  contempt 
any  person  goUty  of  wiUfol  disobedience  of 
any  process  or  order  lawfully  Iwned  or  made 
by  it  The  ordw  of  commitment  here  fully 
meets  the  said  stetntory  requirement  It 
■hows,  too,  that  the  proceeding  which  re- 
sulted In  the  order  acccwded  with  the  estab- 
lished practice  in  soch  cases.  Bz  parte  Ma- 
son, 16  Mow  Aiv-  41;  ^  parte  Mlllett,  87 
Mo.  App.  76b  It  Is  obvious  the  matters  set 
out  In  tlie  ordw  of  commitment  "in  point  of 
law  amount  to  contempt,"  as  required  by 
section  3579,  Rev.  St  1809.  The  jurisdiction 
to  make  the  order  of  c(»nmltment  cannot  be 
questioned,  and,  as  tbe  puidshment  imposed 
was  within  the  statutory  limit  I  am  unable 
to  discover  any  ground  1^Km  which  he  li 
entitled  to  a  discbarge  undor  section  8S78, 
Rev.  St  1800. 

After  ctmsultatlon  with  my  aaaocUtes,  I 
have  reached  tbe  conclnsUm  that  it  Is  my 
duty  to  doiy  tbe  petition  for  the  discharge, 
and  to  remand  the  petitioner  to  the  custody 
of  tbe  sheriff  (section  8676,  Bev.  8t  1899), 
and  which  Is  so  ordered. 


STUMBO  at  uz.  V.  DULUTH  ZINC  CO.* 

(Court  of  Appeals  at  EansaB  City,  Mo.  June  8» 

1803.) 

ACTION  FOR  DHATH— mSTRUOnON  ON  DAH- 
AOBS  ~  BXCESaiVB  VERDICT  —  MASTER  AND 
SERVANT— SAPE  PLACE  TO  WORK. 

1.  In  an  action  against  an  employe  for  neg- 
ligently causing  an  employe's  death,  error  iu 
instmctinc  that  it  was  the  duty  of  defendant 
to  famian  plaintifls'  son  a  reasonably  safe 

Slace  in  which  to  work  is  cnred  by  adding  that 
'.  tbe  jnry  believed  that  the  place  where  the 
BOD  was  working  was  not  reasonabhr  safe,  "but 
was  daBg«ona,'*^eta,  plaintil&i  should  recover. 

2.  In  an  action  by  parents  for  negligently 
occasionina:  tbe  death  of  their  son,  an  instruc- 
tion that  the  measure  of  damages  is  the  "rea- 
sonable valae  to  the  plaintiffr'  of  tbe  son's 
services  is  not  sQbject  to  criticism  for  not  sab- 
stituting  tbe  "probable  amount  they  would  have 
received  from  bis  earnings." 

3.  FiaintifFa'  son,  for  whose  death  they  sued, 
WIS  IS^  years  old.  He  was  healthy,  industri- 
ous, and  intelligent,  and  was  earning  S2  a  day. 
There  was  evidence  that  he  assisted  his  mother 
in  the  housework,  and  that  bis  earnings  mostly 
went  to  the  family;  but  defendant's  evidence 
tended  to  show  that  he  frequented  a  gambling 
boa^e  and  was  inclined  to  spend  his  money 
fnollsfaly.  On  a  previous  trial,  the  jury  return- 
ed a  verdict  for  fl,500.  Held,  that  a  judgment 
for  that  amount  would  not  be  disturbed  as  ex- 
cessive. 

Appeal  from  Circuit  Coart,  Barton  Coun- 
ty; H.  C  Tlmmonds,  Judge. 


•EshMoiac  dsaM  Jou  2^  IMS. 


Action  by  John  J.  Stnmbo  and  wife  against 
the  Duluth  Zinc  Company.  Judgment  tor 
plaintUCs.  and  defendant  appeals.  Affirmed. 

Thomas  &  Hackney,  for  appellant  H.  W. 
Cnrrey  and  Thos.  J.  Boney,  f»  respondents. 

BBOADDUS.  J.  The  plalntUCB,  father  and 
mother  of  Francis  Stumbo,  bring  this  action 
for  damages  alleged  to  have  been  sustained 
by  them  by  reason  of  the  death  of  their 
Baid  son  while  in  tbe  employ  of  defendant 
It  was  admitted  that  at  the  time  of  bis 
death  he  was  earning  f 2  per  day,  and  there 
was  evidence  tliat  the  son  assisted  his  moth- 
er In  tbe  work  about  the  house,  and  that  his 
earnings  mcntly  went  to  the  family.  There 
was  evidence  ^t  the  son  was  healthy,  istr 
dustrious,  and  intell^ent  and  that  he  lacked 
two  years  and  six  months  of  obtaining  his 
majorl^  at  the  time  of  his  death,  which 
occurred  on  the  27th  day  of  August  1900. 
The  plaintiff  was  in  the  employ  of  defend- 
ant as  a  miner,  and  it  was  sieged  that  he 
came  to  his  death  by  reason  of  defendant's 
negligence.  There  was  evidence  tending  to 
sustain  and  rebut  the  allegation.  Defendant 
also  introduced  evidence  to  show  that  de- 
ceased frequented  a  gambling  bouse,  and 
was  inclined  to  spend  bis  money  foolishly 
and  to  gamble,  and  tiut  deceased  was  gull^ 
of  contributory  negligence.  The  Jnry  return- 
ed a  verdict  for  plaintiffs  in  the  sum  of  $2,- 
118.  Hie  defendant  filed  motions  for  new 
trial  and  to  arrest  of  judgment,  which  tbe 
court  overruled;  but  before  rmderlng  Judg- 
ment the  court  ordered  plaintiffs  to  enter  a 
remittitur  of  9618  of  this  verdict  Tbe  plain- 
tiffs refused  to  enter  the  remittitur.  The 
court,  however,  gave  Judgment  for  only  $1,- 
E!00~-$618  less  than  the  amount  of  the  ver^ 
diet   Defendant  appealed. 

Defendant  contends  that  certoln  Instruc* 
tions  given  on  behalf  of  plaintiffs  were  erro- 
neoQB,  and  ttiat  tin  verdict  of  the  jnry  was 
excessive. 

Instruction  No.  1  given  for  the  plaintiffs  Is 
as  follows:  "It  was  the  duty  of  the  defend- 
ant to  furnish  plaintiffs'  son  a  reasonably 
safe  place  in  which  to  work.  If  you  shall 
believe  from  the  evidence  that  by  reason  of 
the  condition  of  the  roof  In  tbe  mine  the 
place  where  plaintiffs'  son  was  worlcing  was 
not  a  reasonably  safe  place  In  which  to 
woriE,  but  dangerous;  and  If  you  shall  fur- 
ther believe  from  the  evidence  that  such 
dangerous  condition  was  known  to  the  de- 
fendant, or  by  tbe  exercise  of  ordinary  care 
on  its  part  such  dangerous  condition  would 
have  been  known  to  the  defendant  and  that 
plaintiffs  did  not  know  of  such  dangerous 
condition;  and  If  you  shall  further  believe 
from  the  evidence  that  by  reason  of  such 
dangerous  condition  the  roof  of  said  mine 
fell  niwn  and  killed  plaintiffs'  son  while  he 
was  to  the  exercise  of  ordinary  care  on  his 
part— then  you  should  return  a  verdict  for 
the  plaintiffs."   One  of  the  objections,  to 
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tbe  iDitraetloii  b  that  It  made  it  the  abso- 
lute duty  of  the  defendant  to  provide  a 
reaaonably  aafe  place  tor  the  deceased  to 
work,  whereas  the  law  only  required  it  to 
use  ordinary  care  to  provide  such  a  place. 
It  is  tme,  therefore,  that  the  criticism  is 
well  founded,  and,  if  the  after  words  of  the 
^stmction  did  not  cure  the  error.  It  would 
perhaps  be  misleading.  Tbe  part  objected 
to  is  a  mere  abstract  statemmt  at  the  law, 
which  may  be  disregarded  If  tbe  Instruction 
In  the  succeeding  parts  applies  the  laW  prop- 
erly to  the  proof.  We  thinlc  it  does,  as  fol- 
lows: "If  the  Jury  shaU  believe  from  the 
evidence  that  by  reason  of  the  cmdltion  <rf 
the  roof  in  the  mine  the  place  where  plaln- 
tlffs*  son  was  wOTklng  was  not  a  reasonably 
safe  place  in  which  to  work,  but  was  dan- 
gerous, and  If  yon  shall  further  believe  from 
the  evidence  that  such  dangerous  conditloa 
was  known  to  defendant,"  etc.  A  similar 
instruction  was  held  good  in  Bradley  v.  Rail- 
way Co.,  188  Mo..  lOC.  dt  807,  SOS,  8»  8.  W. 
763,  and  In  Knight  v.  BadUer  L.  ft  Z.  Co.,  »1 
Ha  App.,  loc.  dt.  679. 

Tbe  further  objection  is  made  to  said  In- 
stmction  that  **the  court  assumed  that  the 
deceased  was  killed  while  he  was  In  tlie 
exercise  of  ordinary  care."  This  objection 
is  wholly  untenable.  The  Instruction  In 
plain  language  requlree  the  Jury  to  find  the 
deceased  was  In  tbe  exercise  of  ordinary 
care. 

Instruction  Na  2,  given  as  «  guide  to  the 
jnry  In  estimating  plaintttCs'  damages,  was 
objected  to  because  it  was  told  that  the 
measure  of  idalntUfs'  damages  was  tbe  rea- 
sonable value  to  than  of  the  Mrvlces  of 
their  son,  whereas  the  true  measure  of  dam- 
ages was  tbe  probable  amount  they  would 
have  received  from  his  earnings  during  mi- 
nority, less  necessary  expenses  of  board  and 
lodging,  etc.  In  Leahy  v.  Davis,  121  Mo. 
227,  atS  8.  W.  Ml.  It  was  held  that  the  meas- 
ure of  tbe  parents*  damages  tor  the  loss  of 
a  minor  child  was  *the  value  of  the  child's 
■ervices  during  his  minority,  and  burial  and 
other  exi>ense8,  if  any,  incurred  by  his  death 
w  dckness,  less  tbe  expense  of  his  support 
and  maintenance  during  that  time.**  In  I^r- 
flons  V.  Railway  Co.,  94  Mo.,  loc.  clt  206, 
6  8.  W.  464,  ttie  court.  In  passing  upon  a 
similar  question,  lued  the  following  lan- 
guage: "An  Intdligent  Jury,  from  common 
experience,  may  determine  approximately,  in 
any  given  case,  what  would  compensate  a 
parent  for  all  pecuniary  losses  sustained  by 
reason  of  tbe  death  of  the  minor  child;  but 
unless  they  are  distinctly  Informed  that  such 
compensation  is  to  be  Hmlted  to  tbe  value 
of  tbe  child  to  Its  parents  during  the  period 
of  Its  minority,"  ete.  This  language  Is  like 
that  used  In  tbe  Instractlon.  There  is  no 
real  difference  In  the  language  of  tbe  two 
cases  last  dted.  They  both  practically  mean 
the  same  thing.  And  It  seems  to  us  that 
the  term  "reasonable  value  to  the  plalntlflta 
of  the  services  of  the  son'*  would  be  rortain- 


ly  as  definite  as  the  **proba1ile  amount  they 
would  have  recdved,"  eta 

The  defendant  further  contends  tttat  the 
verdict  of  tbe  Jury  was  excessive.  The  trial 
court  entertained  the  same  opinion  and  re- 
duced it  to  the  amount  <tf  fl,900,  which,  in 
Its  opinion,  was  not  excessive.  It  seems 
that  there  was  a  formw  verdict  In  this  case 
in  favor  of  plalntiflh  fm-  f l^iOO,  which  was 
set  aside  for  some  cause  not  stated  In  tbe 
record.  It  thus  KSpeexe  that,  in  tbe  oplnioa 
of  two  Juries  and  tlie  Judge  who  trtol  the 
case,  tbe  verdict  as  It  now  etanda  la  not  ex- 
cessive. It  not  appearing  that  tlM  Jury  vras 
actuated  by  passion  or  prejudice,  and  as 
there  la  no  cbarge  that  the  Jodge  was  otlitf 
than  strictly  Impartial,  we  fed  It  a  duty, 
under  the  dreumstanees,  to  to  their 

Judgment 

For  the  reasons  given,  tile  cause  Is  affirm- 
ed. All  concur. 


KANSAS  Om  PAPBR  BOX  Oa  V. 
AMBRIOAN  FIBB  INS.  CO.* 

(Gonrt  of  Appeals  at  Kansas  Qty,  Mo.  June 
S.  1903.) 

riRS  INSmUNGB  —  CONCUSRBNT  POLTCIBa  — 
DAHAGB  TO  PR0PBRTT-^4X)JIWTHBNT. 

1.  A  fire  poller  contained  a  provlstoa  that  the 
insurer  should  not  be  liable  for  a  greater  pn>- 
p(»tioi)  of  any  loss  than  the  -amount  of  infur- 
ance  should  bear  to  the  whole  insuraneei  The 
property  insured  was  situated  in  different  boUd- 
inga,  and  numerous  other  policies  covering  the 
same  property  provided  that,  In  case  of  loss, 
the  policies  should  attach  In  each  bolldin^  In 
such  proportion  as  the  value  in  each  building 
bore  to  the  agsrefMte  value  of  the  property  in- 
sured. The  property  was  damaged  by  fire  to 
an  amount  less  than  its  whole  value.  Held, 
that  the  provisions  of  these  other  policies,  as  tO 
the  mode  of  adjustment  with  respect  to  each 
biiildiuK,  could  not  be  considered  in  ascertain- 
ing the  proportion  of  payment  to  be  made  by 
the  iusurer  in  the  first  policy,  but  that  it  was 
liable  only  as  stipulated  therein. 

Appeal  from  Circuit  Court,  Jackson  Ooon- 
ty;  James  Gibson,  Judge. 

Action  by  the  Kansas  CSty  Paper  Box  Oom- 
pany  against  the  American  Fire  Insurance 
Company.  From  a  Judgment  for  deifendant, 
plalntiCC  appeals.  Affirmed. 

Jas.  a  Rleger,  for  appellant  Bd.  SI  Tatea 
and  M.  A.  Fyke,  for  respondent 

ELLISOX,  3.  This  Is  an  action  on  a  policy 
of  fire  insurance,  In  which  tbe  Judgment  in 
tbe  trial  court  was  for  the  defendant 

Tbe  policy  sued  on  contained  tbe  following 
Insurance  clause:  "$500.00  on  their  stock  of 
paper  boxes  and  packages,  manufactured,  tin- 
manufacturcd,  and  in  process  of  manufacture, 
together  with  all  material  and  supplies  usual 
to  a  paper  box  manufactory.  All  while  con- 
tained in  the  two-story  brick  composition 
roof  building  situated  Noi.  108  and  110  West 
Third  street.  Kansas  City,  Ma"   And  It  also 

•BAhaarliis  danltd  Jon*  II,  Wt. 

Digitized  by  CiOOg  IC 


TIBBTEL  T.  TIEBTBL. 


187 


mntilniWI  th«  fODowlng  oondltlon:  "This 
comiHuiy  ahall  not  be  liable  under  this  poller 
(or  a  sreater  proportion  of  any  low  on  tbe 
deacribed  ^perty.  or  for  Ion  by  and  eipensc 
of  remoTKl  from  premlaes  endangered  by 
ftre,  than  th»  amount  bsreby  Insured  shall 
bear  to  the  whole  Insoranca,  whether  ralld  or 
not,  or  by  aolTsnt  or  insolTent  Inanrera,  cot* 
erinc  aaeh  ^operty;  and  the  extent  of  the 
appUcatlOtt  of  tbe  Insurance  under  this  policy, 
or  the  contribution  to  be  made  by  this  com- 
pany In  case  ot  loaa,  may  be  provided  tos 
by  asreement  or  ctm^tlon  written  hereon  or 
attactaed  or  appended  hereto.  Uabillty  tm 
rtinaorance  shall  be  as  speclflcally  agreed 
hereon." 

There  were  on  the  property  at  the  time  of 
the  Are  poUdea  aggregating  (9,750,  eadi  one 
of  whlcb  described  the  property  Insured  In 
exactly  the  same  language  as  does  the  policy 
sued  on.  On  tttn  of  the  policies  the  assured 
permitted  the  insarance  companies  to  attach 
a  pro  rata  clause  reading  as  followB:  **It  is 
hereby  agreed  that  In  case  of  loss  this  policy 
shall  attach  In  each  building  w  dirlsion  In 
such  proportion  as  tbe  ralne  in  each  building 
or  division  bears  to  the  a^regate  value  of 
the  subjects  Insured.  Attached  to  policy  No. 

 of  tbe  Insurance  Oo.   , 

Agmta.'*  TUa  clause  was  not  attached  to 
the  policy  aned  on,  nor  to  three  others. 

Fira  damaged  the  Insured  property  to  tbe 
amount  of  f6,500  on  January  19,  1897.  On 
January  39,  1897.  the  respondent  company 
paid  to  tbe  appellant  $282.06,  said  sum  t)elng 
*'V»TBo,  or  Vi9,  of  fS,BOO,  tbe  amount  of 
the  loes.  This  amount  was  arrived  at  In 
accOTdanee  with  the  provisions  of  the  condi- 
tion, made  a  part  of  Qie  policy  sued  on,  whlcb 
fixed  the  measure  of  the  company's  IhiblUty 
at  "ancb  proportion  of  the  loss  on  the  de- 
scribed property  *  *  *  as  the  amount 
hereby  Insured  shall  bear  to  the  whole  in- 
surance, whether  valid  or  not,  corerlug  such 
property." 

The  contention  made  by  plaintiff  la  that 
tbe  pro  rata  clause  above  set  out,  whlcb  It 
permitted  ten  of  tbe  companies  (not  Includ- 
ing defendant)  to  attach  to  their  policies, 
providing  for  a  mode  of  adjustment  and  of 
aacertalnment  of  loss  In  each  building,  should 
be  considered  In  ascertaining  the  proportion 
of  payment  which  should  be  made  by  this 
defendant  But  we  are  wholly  unable  to 
nndentand  why  its  additional  qualifying  con- 
tract with  otbw  Insurance  companies,  made 
without  defendants  concurrence  or  knowl- 
edge, ought  to  have  any  infloence  on  de- 
fendanf  B  contract.  There  can  be  no  more 
reason  for  allowing  platntlfTs  contention  than 
there  would  have  t>een,  had  It  entered  into  a 
contract  wltti  those  other  companies  In  any 
sther  respect  changing  their  relation  to  the 
property  Insured  or  their  liability  In  case  of 
losa.  The  defendant  can  only  be  dealt  with 
by  tbe  courts  under  the  terms  of  Its  own 
coubract. 

The  Judgment  rwdttcd  by  the  trial  court 


was  the  only  me  which  could  be  randered, 
and  it  win  consequently  be  afflrmed.  All 
concur. 


VIBBTBL  V.  TIKBTBIU* 

(Ooort  of  Appeals  at  Kansas  CUty.  USb  Hay 
11.  1U08J 

DX\ro]toB-omMnrANcs-roRHBR  dbcrbb- 

JOJUONT. 

1.  It  being  shown  that  the  date  of  the  afllda- 
vtt  for  appeal,  prior  to  data  of  Judgment,  was 
a  mistake,  appeal  will  not  be  dismissed  for 
want  of  a  proper  affldaTit,  but  correction  of  the 
error  will  be  allowed. 

2.  Connivance  of  a  hoabaDd  at  an  act  of  adul- 
tery of  his  wife  will  not  bar  hla  obtaining  a 
divorce  tot  a  anbseonent  act  ot  adultery, 

8.  That  a  decree  dlBmlsalng  a  aolt  for  divorce 
for  one  act  of  adultery  thalT  not  be  a  bar  to  a 
later  luit  for  a  prior  act  of  adultery,  It  must  be 
shown  that  plaintiff  did  not  Ieuow  of  sach  act 
wbea  be  brought  Us  first  suit. 

4.  AlinuHiy  to  cover  outlay  for  attorney's  fees 
and  other  costs  will  be  allowed  appellant  in  the 
appellate  court^  though  her  appeal  ia  unifaccess- 
ful;  it  aupeanng  to  have  been  taken  in  good 
faith,  ana  not.  being  entirely  without  merit. 

Appeal  from  Circuit  Court,  Cooper  County; 
James  B.  Hazell,  Judge. 

Suit  by  John  F.  Vlertel  against  Elisabeth 
Tlertel.  Decree  for  plaintiff.  Defendant  ap- 
pals. Affirmed. 

li.  B.  Durham  and  W.  O.  Thomas,  far  aiH 
pellant  John  &  J.  W.  Oosgroveb  for  respond- 
ent 

BROADDUS,  3.  The  plaintiff  has  moved 
to  dismiss  the  appeal  herein  on  tbe  ground 
ttiat  a  proper  afltdavit  was  not  made  antbor- 
ialng  tbe  appeal.  Tbe  record  shorn  that  the 
Judgmrat  appealed  from  was  rendered  on 
June  7,  1902,  but  tbe  affidavit  for  appeal  Is 
dated  June  Gth,  two  days  prior  thereto.  The 
defendant  insists  that  in  fact  the  affidavit 
was  made  after  rendition  of  Judgment;  and 
that  the  dating  of  the  same  tm  June  6th  was 
a  clerical  error;  and  to  siq>pfnt  this  faudst- 
eace,  she  has  filed  the  affidavit  of  the  at- 
torney who  wrc^  it,  and  the  affidavit  of  the 
notary  public  who  swore  the  affiant,  that  it 
was  made  aftw  the  Judgmoit  was  rendered. 
These  affldavita  stand  uncontradicted.  De* 
fendant  asks  that  tbe  oior  be  oorrected,  aa 
it  was  merely  clerical.  Tbe  oonrt,  finding 
this  to  be  tbe  fact,  allows  defmdant  to  oor^ 
rect  such  emv;  this  being  the  practice. 
Oooley  V,  Railway  149  Mo.  467,  SI  8. 
W.  101,  and  cases  there  dted.  The  motion 
of  the  plaintiff— respondent  here— to  dismiss 
the  appeal  Is  thraefora  ovemiled. 

Tbe  suit  is  for  divorce,  and  was  cnnmenced 
on  the  9th  day  Of  November,  1901.  Tbe  al- 
legations in  tbe  petition  ara  that  the  defend- 
ant had  been  gnilt7  of  such  Indignities  and 
unbecmnlng  nmduct  aa  to  rendw  plaintiff's 
conditlinL  intolerable,  and  that  she  had  com- 
mitted adultery  at  various  times  and  places 

*R*buriiig  denied  June  11.  U03. 

Y  i.  8m  Divorce^  vol.  17,  Cut  Die.  I  Ut.  . 
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during  and  since  July  1.  1000,  with  one  Eve- 
lyn Coonfare,  and  with  one  Clirls  Parker  In 
the  year  1897.  Tbe  answer  admitted  the 
marriage,  but  denied  all  tbe  other  averments 
of  tbe  petition.  Defendant  also  pleaded  a 
Judgment  of  the  circuit  court  and  of  this 
court  between  the  parties  as  a  bar  to  plaln- 
tllTs  right  to  recover.  The  evidence  went  to 
show  that  the  defendant  had  committed  both 
the  acts  of  adultery  charged,  and  there  was 
also  some  evidence  tending  to  prove  the 
charge  of  Indignities  and  unl)ecomlng  con- 
duct The  defendant  put  In  evidence  tbe 
judgment  of  the  former  suit  Just  mentioned, 
which  Is  reported  In  86  Mo.  App.  494.  Tbe 
court  found  that  defendant  bad  been  guilty 
of  the  charges  of  adultery,  that  she  had  re- 
ferred to  plaintiff  on  the  streets  of  Boonvllle 
by  calling  lilm  a  vile  and  opprobrious  name, 
and  that  she  had  spoken  of  him  and  of  his 
father  and  mother  with  contempt  and  In  a 
vulgar  and  coarae  manner.  Tbe  court  there- 
upon  granted  plaintiff  a  decree  of  divorce, 
with  the  care  and  custody  of  the  minor  child, 
named  Paul.  It  la  an  admitted  fact  that  the 
former  suit,  reported  In  86  Mo.  App.  494,  was 
founded  upon  a  charge  of  adultery  committed 
by  defendant  at  various  times  during  the 
years  1898  and  1899  with  one  Derrlndenger, 
BUbsequent  to  the  charge  of  adultery  In  this 
case  with  Parker,  but  prior  to  the  charge  of 
adultery  with  said  Coonfare.  The  former 
Bult  was  dismissed  by  the  trial  court,  and  the 
judgment  was  affirmed  here.  This  court  there 
held  that  the  acts  charged  to  have  been  com- 
mitted by  the  defendant  were  connived  at 
by  the  plaintiff. 

It  Is  contended  by  defendant  that  as  the 
act  of  adultery  charged  to  have  been  com- 
mitted with  said  Coonfare  occurred  since  tbe 
one  charged  to  have  been  committed  with 
said  Derrlndenger,  the  court  having  found 
that  plaintiff  connived  at  tbe  latter,  he  was 
precluded  under  the  law  ever  thereafter  of 
obtaining  a  divorce  for  the  same  cause.  "A 
husband  who  connives  at  one  act  of  adultery 
by  his  wife  cannot  complain  of  any  subse- 
quent act  with  the  same  or  another  participes 
criminls."  2  Bishop  on  Mar.  &  Divorce,  p. 
116.  "A  husband  who  connives  at  or  assents 
to  adultery  by  his  wife  with  one  person  wlU 
be  deemed  as  absenting  to  it  with  others,  and 
will  not  be  entitled  to  a  divorce  for  a  sub- 
sequent act  of  adultery  with  a  different  per- 
son," Hedden  v.  Hedden,  21  N.  J.  Eq.  61, 
In  Woodward  v.  Woodward,  41  N.  J.  Eq.  224, 
4  Atl.  424,  the  rule  as  stated  in  1  Pomeroy 
on  Eq.  Juris.  §  399,  was  adopted,  viz.:  "The 
Iniquity  which  deprives  a  suitor  of  a  right 
to  Justice  In  a  court  of  equity  is  not  general 
iniquitous  conduct,  unconnected  with  the  act 
of  defendant  which  the  complaining  party 
states  as  his  ground  or  cause  of  action;  but 
it  must  be  evil  practice  or  wrongful  conduct 
In  the  particular  matter  or  transaction  in  re- 
spect to  which  Judicial  protection  or  redress 
Is  sought"  Although  the  court  recognized 
the  rule  In  Hedden  t.  Hedden,  supra,  the  ap- 


plication of  tbe  rule  as  atated  by  Mr.  Pom- 
eroy, supra,  shows  that  the  court  had  some 
misgivings  on  the  questloo.  Mr.  Nelson,  in 
his  work  on  Divorce  and  Separation  (volume 
1,  S  486).  has  this  to  say:  "It  Is  doubtful 
wbetber  these  rulings  will  be  followed  by 
modem  courts,  for  it  deprives  the  husband 
of  tbe  right  of  repentance  and  reform,  and 
leaves  the  wife  to  commit  adultery  without 
fear  of  divorce." 

It  Is  a  very  harsh  rule,  to  say  the  least 
about  It,  and  tbe  only  theory  upon  which  it 
can  be  supported  Is  that  a  busbana  who  con- 
sents to  an  act  of  adultery  of  his  wife  has 
fallen  so  low  in  bis  moral  nature  as  to  be 
forever  unable  to  repent  and  reform.  And  it 
must  be  admitted  that  the  d^radatlon  of 
such  a  man  is  profound.  Yet  there  are  other 
conditions  In  which  he  may  be  found,  equally 
deplorable.  StiU,  It  ought  not  to  be  the  policy 
of  the  law  to  cut  off  the  husband  from  all 
Inducement  to  reform,  nor,  as  It  were,  tq 
license  tbe  wife  to  continue  ber  shameful 
practices  freed  from  all  restraint;  and  the 
rule  of  equity  that,  when  a  litigant  comes 
Into  court,  it  must  be  with  clean  hands,  re- 
fers only  to  the  matter  to  be  litigated,  and 
no  other  should  be  also  applied  to  cases  of 
this  character.  We  feel  constrained,  fw  these 
reasons,  to  hold  that  plaintiff  Is  not  debarred 
from  asserting  his  right  to  a  divorce  on  ac- 
count of  tbe  defendant's  adulterous  conduct 
with  said  Coonfare,  notwithstanding  it  oc- 
curred since  tbe  former  suit  In  which  it  was 
held  he  had  connived  in  her  adultery  with 
said  Derrlndenger;  it  not  appearing  that  he 
in  any  way  was  partldpes  crimlnls.  And  it 
may  be  said  that  such  connivance  by  tbe 
husband  of  an  act  of  adultery  committed  by 
the  wife  with  one  person,  on  the  ground  of 
which  a  bill  for  divorce  filed  by  him  has 
been  dismissed,  Is  not  an  absolute  bar  to  a 
divorce  for  a  prior  act  of  adultery  committed 
by  her  with  another  peraon,  and  not  known 
to  the  husband  at  the  time  he  brought  his 
former  suit.  Morrison  v.  Morrison,  142  Mass. 
361,  8  N.  E.  59,  56  Am.  Rep.  688;  Bishop 
on  Mar.  &  Dlv.  p.  116. 

But  the  defendant's  contention  Is  that  tlie 
evidence  does  not  support  the  charge  of  die 
former  act  of  adultery.  The  trial  court,  how- 
ever, found  that  It  did,  and  we  must  confess 
that  the  evidence  was  rather  convincing  to 
that  effect  No  one  can  read  the  opinion  in 
the  former  case,  and  evidence  here,  without 
being  thoroughly  convinced  that  the  defend- 
ant was  at  all  times  during  her  history,  as  so 
disclosed,  almost  wholly  insensible  to  her 
duties  as  a  wife,  and  shamelessly  reckless  in 
ber  conduct  with  other  men.  Taking  Into 
consideration  her  almost  open  adultery  with 
Derrlndenger  and  Coonfare,  and  tbe  strong 
circumstantial  evidence  In  ber  connection 
with  Parker,  the  conclusion  Is  very  per- 
suasive that  ber  criminal  aci  with  Dcrrin- 
denger  was  not  tbe  first. 

Tbe  court  found  that  plaintiff,  at  the  time 
he  brought  his  first  suit*  was  unaware  of 
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the  former  Infidelity.  We  hare  examined 
the  testimony,  and  it  does  not  appear  that 
any  evidence  was  offered  to  Btaow  sucli  fact 
Tbe  plaintiff  liimself  failed  to  state  whether 
or  not  he  was  In  possesalon  at  said  time  of 
amy  knowledge  of  snch  prior  adultery.  It 
deTolTed  on  lilm  to  prove  that  at  the  time 
he  brooght  bis  said  forma  suit  for  divorce 
be  Included  bla  whole  case,  and  he  will  not 
be  permitted  to  open  up  the  same  subject  of 
litigation  in  respect  to  matters  which  might 
so  have  been  brought  forward.  "All  the  Is- 
sues that  might  have  been  raised  and  liti- 
gated In  any  case  are  as  completely  barred 
by  the  final  decree  therein  as  If  they  had 
been  directly  adjudicated  and  Included  In  the 
verdict."  i^onnell  v.  Wright,  147  Mo.  639, 
49  S.  W.  874.  Under  the  rule,  the  plaintiff 
was  not  entitled  to  a  decree  against  his  wife 
for  the  alleged  act  of  adultery  with  said 
Parker,  as  it  was  a  matter  for  litigation  In 
said  former  suit. 

The  defendant  asked  the  trial  court  for 
alimony  to  prosecute  her  appeal,  which  was 
denied.  She  renews  her  claim  in  this  court 
There  Is  no  doubt  about  the  power  of  an 
appellate  court  to  adjudge  alimony.  State  ex 
reL  Dawson  v.  St  Ixiuia  Court  of  Appeals, 
99  Mo.  216.  12  S.  W.  061.  Defendant's  ap- 
peal, though  uosnccessful,  seems  to  have  been 
taken  in  good  faith,  and,  as  we  have  seen, 
was  not  entirely  without  merit;  and,  such 
being  the  case,  we  believe  she  ought  to  be 
allowed  a  reasonable  sum  to  compensate  her 
for  her  outlay  for  attorney's  fees  and  other 
costs.  It  is  therefore  adjudged  that  plaintiff 
pay  to  the  clerk  of  this  court  the  sum  of 
$200  within  20  days,  to  the  use  of  the  de- 
fendant herein.  Upon  plaintiff's  compliance 
with  this  order,  the  cause  wlU  stand  affirmed. 
All  concnr. 

SMITH.  P.  J.,  and  BLLISON,  J.,  concur. 


BANK  OF  LIBBRAIi  v.  ANDERSON.* 

(Court  of  Appeals  at  Eanaas  City,  Ho  May 

23,  1903.) 

KIADDULENT  CONVEY ANCB-CHATTEL  MORT- 
OAQB— RETENTION  OP  POSSESSION— PHI  VI- 
LEGB  OF  SALE-SnPFICIENCT  OF  EVIDENCE 
—REFUSAL  OF  NEW  TRIAL-BXCBPTION— 
8UFFIC1BN0T  OF  RECORD. 

1.  Evidence  in  attachment,  on  an  lasoe  as  to 

fraud  towards  creditors  In  defendant's  execu- 
tion of  a  chattel  mortgage,  examined,  and  held 
to  show  an  agreement  between  defendant  and 
his  mortgagee  that  defendant  abould  retain  pos- 
■efiftioD  and  sell  portions  of  the  property  for  his 
own  use  and  to  pay  other  creditors. 

2.  Where  there  is  an  understanding  between 
the  parties  to  a  chattel  mortgage  that  the  mort- 
gBKor.  who  letaioR  possession,  may  sell  the  por- 
tions of  the  property  to  pay  other  creditors,  the 
mortgage  Is  to  his  own  use  and  a  fraud  on 
creditors. 

3.  Where  a  bill  of  exceptions  recites  that  a 
motion  for  a  new  trial  was  overruled,  and  that 


■RebearlDS  denied  June  SS,  1901. 
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a  record  entry  was  made  showing  It  to  be  over- 
roled,  and  that  exceptions  were  only  taken,  the 
preservation  of  an  exception  Is  sufBdently 

shown. 

Appeal  from  Circuit  Court,  Barton  County. 

Actimk  by  the  Bank  of  Liberal  against  Mar- 
tin Anderson.  From  a  judgment  dlssolTlng 
an  attachment  plaintiff  appeals.  Reversed. 

Thurman,  Wray  &  Tlmmonds,  for  appel- 
lant. Van  Pool  &  Martin  and  Cole^  Burnett 
&  Moore,  for  respondent 

ELLISON,  J.  The  plaintiff  brought  its  ac- 
tion against  defendant  on  a  promissory  note, 
and  sued  out  an  attachment  In  aid.  On  a 
trial  of  the  plea  In  abatement  the  verdict  was 
for  defendant  and  the  attachment  was  there- 
upon dissolved. 

The  principal  cause  of  attachment  alleged 
was  that  defendant  had  fraudulently  couvej- 
ed  his  property  so  as  to  hinder  and  delay  his 
creditors.  The  evidence  showed  that  defend- 
ant was  largely  Indebted;  that  he  owed  thb 
plaintiff  and  certain  Implement  dealers  doing 
business  as  Oonrad  Bros.,  besides  several  oth- 
er debts.  The  immediate  or  principal  cause 
of  the  attachment  was  a  chattel  mortgage  giv- 
en by  defendant  to  the  Oonrads  on  September 
8,  1900,  to  secure  six  notes,  aggregating  $225, 
being  the  purchase  price  of  two  MeCormlck 
Corn  Binders.  The  notes  were  to  fall  due  a 
few  months  apart  In  sums  ranging  from  $15 
to  $4S.  The  first,  for  $16,  was  to  become  due 
In  a  few  days  from  date,  and  the  last,  for  $40, 
in  two  years  thereafter.  To  secure  these 
notes  the  defendant  executed  the  chattel 
mortgage  on  alt  his  personal  property  and 
growing  crops,  including  nine  head  of  horses, 
two  mllch  cows,  one  heifer,  and  one  steer, 
four  farm  wagons,  125  acres  of  Kafi3r  corn. 
75  acres  of  Indian  com,  the  two  machines  to 
secure  the  payment  of  which  the  mortgage 
was  given,  and  a  variety  of  other  farm  prop- 
erty. In  all  aggregating,  according  to  defend- 
ant's testimony,  a  value  of  between  four  and 
five  thousand  dollars.  The  mortgage  provid- 
ed that  defendant  might  retain  possession  of 
the  property,  but  any  sale,  disposal,  or  depre- 
ciation thereof  should  be  cause  of  forfeiture. 

The  testimony  given  by  Conrad  and  by  de- 
fendant himself  Is  all  that  need  be  considered 
In  order  to  dispose  of  the  case.  It  was  sub- 
stantially as  follows:  That  defendant  hav- 
ing bought  one  machine  of  the  Oonrads,  In  a 
few  days  concluded  that  he  needed  another  In 
order  to  harvest  his  Kaffir  corn.  He  went  to 
one  of  the  Conrads  to  make  the  purchase,  but 
was  informed  that  he  must  give  a  chattel 
mortgage,  and  he  replied  that  he  would  give 
one  on  all  his  property.  That  in  naming  over 
the  property,  perhaps  half  in  value  of  what  he 
finally  gave,  Conrad  said  that  was  sufficient 
but  defendant  put  It  all  in  and  Conrad  accept- 
ed it.  We  will  not  attempt  to  set  out  all  the 
evidence  of  these  two  parties,  for  It  is  suffi- 
cient to  say  of  It  that  it  shows  beyond  doubt 
they  had  a  verbal  understauding  that  defend- 
ant mtgbt  sell  at  least  a  large  part  ot  the  prop- 
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ert7,  and  use  it  In  tiie  payment  of  debts  due 
other  creditors  than  Conrad,  as  well  as  other- 
wise for  bis  own  benefit.  Conrad  said  on  re- 
cross-examination  bj  Mr.  Tliurman:  "Q. 
What  was  going  to  be  done  witli  the  Kaffir 
comV  A.  He  told  me  he  was  going  to  thresh 
it.  Q.  What  was  be  going  to  do  with  It?  A. 
Sell  It.  And  be  told  me  at  that  time,  he  said 
—  He  mentioned  some  debts  that  he  had  to 
pay,  and  he  said,  'I  will  come  ont  all  right  in 
it.'  Q.  Was  there  anything  said  about  the 
other  com,  and  what  he  was  going  to  do  with 
it?  A.  No,  sir.  Q.  He  was  going  to  use  it 
—thresh  his  Kafllr  com  and  pay  it  on  his 
debts?  A.  That  is  the  way  I  understood  it 
Q.  It  was  not  to  be  paid  on  your  debt?  A. 
.Nothing  said  about  that  Q.  You  understood 
that  he  was  cutting  this  corn  and  going  to 
pay  it  on  his  debts,  'so  he  come  out  all  right'? 
A.  Yes,  sir.  Q.  You  understood  that  at  the 
time  this  mortgage  was  executed?  A.  Yes, 
air;  but  understand  that  he  wanted  these 
notes  In  payments.  Q.  He  wanted  your  notes 
in  imymenta?  A.  Yes,  sir.  Q.  They  were  put 
in  payments?  A.  Yes,  air.  Q.  Run  way  long 
up  ontll  1»02?  A.  Yes,  air;  two  or  three 
years  Q.  There  was  nothing  said  about  what 
be  was  going  to  do  with  the  Indian  com?  A. 
No.  sir;  I  don't  remember  of  his  saying  any- 
tliiiig  about  any  Indian  com— that  Is,  about 
wlmt  be  was  going  to  do  with  it.  Q.  What 
did  yon  expect  him  to  do  with  the  Indian  com? 
A.  I  expected  him  to  do  with  it  whatever  be 
wanted  to.  I  expected  to  let  him  take  it  and 
do  what  be  pleased  with  It  As  long  as  he 
met  bis  obtl^tlons  with  me,  I  didn't  expect 
to  touch  It  Q.  You  expected  to  let  him  do 
Just  as  he  pleased  with  all  the  property  that 
was  mortgaged  as  long  as  he  met  his  obliga- 
tions  with  you?  A.  Yes,  sir.  Q.  That  was 
the  understanding  between  you  and  him? 
A.  Yes,  sir."  He  then  said,  in  answer  to  a 
question  on  redirect  examination  by  Mr.  Cole, 
that:  "I  didn't  say  I  had  any  understanding 
with  blm.  I  say,  this  is  my  anderstandlng: 
That  I  took  the  mortgage  on  that  stuff  to  se- 
cure these  notes;  that  he  was  to  take  the 
stock  and  crop,  and  do  the  best  he  could  with 
it  towards  meeting  bis  debts.  Q.  Was  there 
any  understanding  that  be  coald  dispose  of 
any  of  this  property  without  applying  It  on 
the  debt?  What  I  mean  is,  did  you  and  him 
have  any  understanding  that  the  property 
that  was  mortgaged  to  yon  could  be  sold  by 
him?  A.  The  com.  Q.  Without  accounting 
for  it  on  the  claim?  A.  The  com.  He  was  to 
take  that  and  dispose  of  It  Q.  This  growing 
corn  In  the  field?  A.  Yes,  sir.  By  the  Court: 
Q.  Do  you  mean  Indian  com  and  Kaffir  com, 
too?  A.  Yes,  sir.  Q.  He  could  sell  that  and 
dispose  of  It  without  applying  on  your  debt? 
A.  If  he  paid  up  the  paper  that  be  owed  to 
me.  Q.  If  be  paid  up  all  the  paper,  <a  tiie 
paper  that  was  due?  A.  The  paper  that  wbs 
due." 

The  defendant  testified:  "Q.  I  will  ask  yon 
whether  or  not,  after  'Jie  mortgage  was  exe- 
cuted, If  tbiex9  was  any  ondastandlng,  ot  any 


agreement,  about  how  you  should  dispose  of 
the  property  that  was  mortgaged?  A.  There 
was  no  agreement  about  how,  but  Uenry 
[Oonrad]  said  when  I  went  home,  'Now.  you 
have  got  two  machines;  you  have  gut  good 
stock.  Go  take  care  of  that  Kaffir  cum  and 
take  care  of  that  stock.  Thresh  that  Kuffir 
corn,  and  i>ay  me  my  money,  and  balance  you 
can  have  for  use  on  your  place,  and  do  as  yon 
are  a  mind  to  about  It* "  He  further  said 
that  he  expected  to  thresh  the  Kaffir  com, 
sell  it  and  pay  Coorad's  first  note  falling  due, 
and  then  the  plaintiff's.  He  further  said,  in 
answer  to  a  question  of  what  be  was  going 
to  do  with  the  Indian  com,  that:  **I  would 
do,  I  reckon,  like  other  farmers  would— shuck 
it  and  crib  It.  Q.  Selling  it  when  you  got 
ready,  or  did  you  intend  to  keep  it?  A.  Well, 
to  keep  and  sell  both,  of  course;  keep  it  or 
sell  it  either,  }u8t  as  I  saw  proper.  Q.  Were 
you  at  that  time  using  it,  along  about  the 
first  of  September?  A.  I  was  feeding  the 
stock  with  It— cows  and  horses.  Q.  You  ex- 
pected to  gather  It  and  sell  it  when  you  got 
ready,  just  like  any  other  farmer?  A.  Yea, 
sir." 

The  entire  face  of  the  defendant's  testimo- 
ny shows  that  he  expected  to  use  the  prop- 
erty, or  portions  of  it  by  sale,  for  the  purpose 
not  only  of  paying  the  Conrad  debt  ss  the 
notes  fell  due,  but  also  his  other  debts.  Now. 
when  there  is  an  understanding  that  the  mort- 
gagor who  retains  possession  of  the  property 
may  sell  it,  or  portions  of  It,  for  the  purpose 
of  paying  debts  other  than  that  named  In  the 
mortgage,  It  Is  a  conveyance  to  his  own  use, 
and  consequently  fraudulent.  It  Is  not  for 
him  and  his  chosen  mortgagee  to  first  incum- 
ber his  property,  and  then  provide,  verbally 
or  otherwise,  how  it  may  be  used  for  other 
creditors.  While  he  may  prefer  a  creditor  if 
he  chooses,  he  must  do  so  In  some  proper  way. 
whereby  such  creditors  and  their  rights  and 
pr^erences  may  be  known.  In  two  cases  In 
the  St  Louis  Court  of  Appeals,  In  opinions 
by  Judge  Bland,  it  la  expressly  ruled  that  an 
understanding  that  the  mortgagor  might  sell 
the  mortgaged  property  and  apply  the  pro- 
ceeds on  the  claims  of  his  other  creditors 
was  a  conveyance  to  his  own  use  Hardware 
Co.  V.  Riddle,  84  Mo.  App.  276;  Dry  Goods 
Co.  T.  McLaughlin,  78  Mo.  App.  578. 

The  plaintiff  asked  an  histraction  which 
peremptorily  directed  a  verdict  for  plaintiff 
under  the  evidence  which  we  have  discussed. 
It  should  have  been  given. 

2.  But  It  is  suggested  that  no  exception  was 
taken  to  the  court's  action  In  overmllng  the 
motion  for  new  trial.  The  abstract  shows 
that  the  bill  of  exceptions  recited  that  the 
motion  for  new  trial  was  overmled.  The  bill 
further  recited  that  a  record  entry  was  made 
showing  It  to  be  overruled,  and  that  exc^ 
Hons  were  duly  taken.  While  this  was  rather 
unusual  language  to  use  In  a  bill  of  excep- 
tlons,  yet  It  makes  the  fact  sufflclently  appear 
in  the  bill. 

The  judgment  Is  reversed,  and  caoat  !»■ 
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ouuuled,  wtfb  dlrecti<Hii  to  enter  Jodgment 
sustaining  thtt  atUdimeDt  Tlie  ottier  Judget 
concur. 


BBAKB  T.  KANSAS  CITX. 

(Court  of  Appeals  at  Kaniaa  Olty,  Mo.  Jxmt 

8.  1903.) 

MUNICIPAL  CORPOBATIONS-DEFBCTIVB  CON- 
STRUCTION OP  SIDEWALK— N0TICB;-MEL^3- 
DRB  OP  DAMAGES— LOSS  OF  TIME— SUFFI- 
CIENCY OF  ALLEOATION— INSTRUCTIONS- 
WARRANT  IN  EVIDENCE—HARRIED  WOMAN 
—CONDITION  IN  LIFB-PROPBIETY  OF  CON- 
BIDBRATION— BXCSSSIVH  VERDICT. 

1.  A  cit7  is  charged  from  tbe  begianlng  with 
DOtice  of  the  Degligeot  couBtructioo  of  a  side- 
walk, and  is  under  a  coDtinaiOK  dutj  to  repair 
it. 

2.  A  petition  in  a  piffsonal  injur?  case  allee- 
ing  that  plaintifE  has  been,  and  still  Is,  partlair? 
disabled  from  attending  to  her  worli  ana  honss- 
bold  affairs,  snbstantiailr  alleges  damages  from 
loss  of  time. 

3.  Where  there  is  no  evidence  of  tbe  value  of 
the  time  lost,  or  which  will  probably  be  lost,  hf 
reason  of  a  personal  injnry.  an  instruction  al- 
lowing a  recovery  therefor  Is  error. 

4.  An  instmcdon,  in  a  personal  injorjr  action 
by  a  married  woman  living  apart  from  faer  hns- 
lund,  authorizing  the  jory  to  consider  "any 
direct  and  necessary  damages  resulting  from 
die  injnry,"  Is  not  objectionable  as  permitting 
a  recovery  for  plaintiff^s  lots  of  ability  for  sex- 
nal  intercourse  or  to  l>ear  children;  th»-e  being 
no  suggestion  In  tlia  evidence  that  such  loss 
would  result. 

5.  Permanent  injury  to  the  uterus,  and  like- 
lihood of  a  recnrrenco  of  retrovnalon,  are  prop- 
er to  be  considered  in  .animating  damagco  fnHa 
a  personal  injury. 

6.  In  an  action  for  Injuries  to  a  married  wo- 
man wlu>  is  living  spsrt  from  her  husband,  and 
supporting  bMwlf  by  her  own  labor,  an  instruc- 
tion permitting  consideration  of  her  age  and 
condition  in  life,  in  assessing  damages,  u  pro^H 
er. 

7.  A  msrried  woman,  living  apart  from  her 
hasband  and  sopporting  herself  by  her  own 
labor,  as  a  atenographer,  fell  and  sustained 
retroverrion  of  the  womb;  her  injury  being 
painful  and  probably  permanent,  with  likelihood 
ot  a  recorrence  of  retroversion  In  case  she  conr 
tinned  her  occupation.  She  was  incapacitated 
for  hoosework  or  sewiog,  and  snflered  mnch  It 
her  work  as  stmograpfacr  was  prolonged.  Held, 
that  a  verdict  for  fl,500  was  not  excessive. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  hj  Vianie  F.  Brake  against  Kansas 
City.  Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed. 

B.  J.  Ingratiam  and  Tj.  B.  Durham,  for 
appellant.  Fred  Qrlfflth  and  Blmer  B.  Halr^ 
giOTe,  for  respondent 

BBOADDXT8,  J.  The  plaintiff's  suit  Is  tm 
damages  alleged  to  have  been  sustained  by 
reason  of  tbe  negligence  of  tbe  defendant  In 
constnictlng  and  maintaining  an  unsafe 
ridevralk  on  9t.  John  avenue,  one  of  de- 
fendant's Btreete.  The  plaintiff,  a  married 
woman  living  s^arate  and  apart  from  ber 
husband,  elalzna  that  at  about  7  o'clock  <m 
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the  evening  of  the  28d  of  November,  1900, 
while  she  was  lawfully  using  satd  sidewalk, 
in  the  exercise  of  due  care,  she  fell  to  tbe 
ground,  by  reason  of  the  absence  of  light, 
and  by  reason  of  the  unsafe  and  danjferous 
condition  of  said  walk,  and  was  severely 
injured.  Tbe  evidence  showed  that  the 
plaintiff,  who  was  a  stenographer  and  type- 
writer, and  dependent  wholly  upon  ber  own 
labor  for  support,  while  passing  over  the 
sidewalk  In  question  in  company  with  ber 
■later,  fell  off  said  walk  into  tbe  street.  The 
sidewalk  was  conatrncted  of  wooden  string- 
ers and  planks,  and,  at  the  point  where 
plaintiff  fell,  it  was  about  two  feet  higher 
than  tbe  street  When  she  fell  off  the  walk, 
plaintiff  struck  tbe  ground,  and  then  fell 
into  a  gnlley  still  several  feet  lower  than 
tbe  surface  of  tbe  street  There  was  no 
street  light  at  tbe  point  In  question,  and 
it  was  very  dark— so  dark,  accordlnp;  to 
plaintiff's  evidence,  that  she  could  not  see 
tbe  walk,  Tbe  evidence  was  that  plaintiff 
was  careful,  and  that  tbe  fall  was  not  the 
result  of  negligence  on  ber  part  The  evi- 
dence farther  tended  to  show  that  plaintiff's 
injnry  Is  located  In  ber  womb,  and  that  she 
suffered  greatly,  still  suffers,  and  that  it  Is 
doubtful  if  she  will  ever  entirely  recover, 
and  that,  while  she  Is  able  to  carry  on  her 
business  as  stenographer  and  typewriter, 
she  suffers  much  if  tbe  work  Is  prolonged, 
and  that  she  is  incapacitated  from  doing 
housework,  and  Is  unable  to  sew.  It  was 
shown  that  plaintiff  only  lost  about  two 
days'  service  at  her  business,  and  there  was 
no  evidence  as  to  the  value  of  her  time  so 
lost,  or  that  of  any  prospective  loss  of  time 
In  the  future.  Dr.  Plnckard,  her  attending 
physician,  testified  that  ber  injury  consisted 
of  a  retroversion  of  her  womb,  which  he  re- 
stored to  its  natural  position,  but  that  re- 
troversion will  probably  reoccur  if  she  con- 
tinues ber  present  occupation.  Tbe  defense 
was  contributory  negligence  on  part  of  plain- 
tiff. It  was  shown  that  the  walk  was  prac- 
tically new,  as  It  had  been  constructed  only 
about  two  months,  and  that  plaintiff  passed 
over  it  dally,  and  knew  its  condition  and 
that  of  tbe  street  The  Jury  returned  a  ver^ 
diet  for  plaintiff  for  $1,500. 

Defendant  contends  that  tbe  court  erred 
In  giving  certain  Instructloiia  in  behalf  of 
plaintiff.  Instruction  No.  3  Is  snld  to  be 
subject  to  the  objection  that  It  did  not  prop- 
erly direct  the  Jury  as  to  the  time  allowed 
the  city  to  repair  the  defective  sidewalk. 
It  must  be  admitted  that  said  instruction  Is 
somewhat  faulty  In  that  respect,  but  the 
error  was  of  no  consequence.  The  suit  is 
founded,  not  upon  the  negligence  of  the  city 
In  falling  to  repair  its  sidewalk,  but  for  its 
negligent  construction,  In  which  case  it  was 
charged  with  notice  from  tbe  beginning,  and 
which  It  was  under  a  continuing  duty  to  re- 
pair. Barr  v.  City  of  Kansas,  105  Mo.  550, 
16  S.  W.  483;  Hanlford  v.  City  of  Kansas, 
lOB  Mo.  181,  15  S.  W.  758. 
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InfltnietkHt  No.  4  1b  objected  to  for  Uw  as- 
signed reason  that  It  was  not  confined  to 
the  pleadings,  and  that  It  Is  in  the  nature 
of  a  roving  commission  to  the  Jury  to  assess 
damages.  It  is  as  follows:  "The  court  In- 
Btmcts  the  Jury,  If  it  finds  for  the  plaintiff, 
it  win  assess  damages  in  favor  of  the  plain- 
tiff In  a  sum  not  exceeding  93,000;  and,  in 
fixing  the  amount  of  such  damages,  it  wUl 
toke  toto  consideration  any  direct  and  nec- 
essary damages  resulting  from  the  Injury,  if 
any;  and  the  Jury  will  also  consider  the  age 
of  the  plaintiff,  her  condition  in  life,  th« 
nature  and  extent  of  the  physical  Injuries 
Inflicted,  if  any,  the  bodily  pain  and  mental 
suffering  endured,  the  loss  of  time,  and  the 
exp«iaes  of  the  treatment  of  the  injuries,  If 
any,  and  any  and  all  such  damages,  if  any, 
which  It  appears  from  the  evidence  will  rea- 
sonably result  frcHO  such  Injuries  In  the  fu- 
ture." In  Edwards  v.  Ry.  C!o.,  79  Mo.  App. 
SSI,  it  was  held,  as  the  petition  neither  di- 
rectly nor  Inferentlally  pleaded  loss  of  time 
and  wages,  an  instmctton  that  submitted  to 
the  Jury  the  question  as  to  platotUTs  dam- 
ages arising  from  loss  of  time  and  wages 
was  reversible  error.  Slaughter  t.  By.  Co., 
116  Mo.  260,  28  S.  W.  760;  Mason  v.  By. 
Co.,  TH  Ma  App.,  loc.  dt  8.  The  petition  In 
the  case  at  bar  does  not  In  direct  terms 
allege  damages  for  Io»  of  time,  but  it  does 
allege  that  she  "has  been,  and  still  is,  partly 
disabled  from  attending  to  her  work  and 
household  affairs."  In  our  opinion,  the  al- 
legation amounto  substontially  to  an  allega- 
tion of  damage  for  loss  of  tlm&  There 
was  no  evidence  of  the  value  of  the  loss  of 
her  services  occaBloued  by  the  injury.  In 
Murray  v.  By.  Co.,  101  Mo.  286,  13  S.  W. 
817,  20  Am.  St  Rep.  601,  and  Bhodes  v. 
Nevada.  47  Ma  App.  499,  it  was  held  that 
for  ordinary  labor— such,  tot  instonce,  as 
that  of  a  nurse— the  Jury  were  competent 
to  estimate  Ita  value;  but  these  cases  were 
afterwards  overruled  in  Cobb  v.  St  Louto 
&  Han.  R.  CO..  149  Mo.  609,  60  8.  W.  894, 
and  Slaughter  v.  By.  Co.,  116  Mo.  269.  23 
S.  W.  700.  It  follows  that  said  instmction. 
In  BO  far  as  it  related  to  damages  fm  Iobb 
of  time,  both  in  the  past  and  that  which 
would  result  in  the  future,  was  error. 

The  further  criticism  of  said  instruction 
Is  that  Its  language,  that  the  Jury  might 
"take  into  consideration  any  direct  and  nec- 
essary damages  resulting  from  the  Injury," 
authorized  It  to  go  beyond  the  demands  of 
the  petition,  "Into  the  field  of  opinion  and 
speculation."  And  It  is  urged  by  way  of 
argument  that  under  said  instmctton  the 
suggestion  was  to  the  Jury  that  it  might 
find  damages  "for  any  loss  of  platotlfTs  abil- 
ity to  eiUoy  sexual  intercourse  <v  to  bear 
children."  The  evidence  tending  to  show 
the  direct  and  necessary  damages  caused 
by  the  injury  was  the  pain  and  suffering 
rtie  endured,  the  partial  inability  to  perform  % 


labor  as  comKMirea  Willi  her  prior  condition, 
loBS  of  time,  and  the  expense  of  medical 
attention  and  treatment  and  the  contlnua- 
tton  of  these  conditiona  in  the  future.  There 
was  no  suggestion  in  the  evidence  that  bas 
been  called  to  our  attentton  that  there  wotild 
be  any  loss  of  ability  for  sexual  intercourse 
or  that  she  would  be  unable  to  bear  chil- 
dren; and  it  IB  not  stated  tiiat  counsel  for 
plaintiff,  during  the  progreBs  of  the  trial, 
suggested  Buch  mattera  as  proper  snbjecte 
for  the  consideration  of  the  Jury.  For  these 
reasons,  we  do  not  think  it  reasonable  to 
conclude  that  the  Jury  took  into  considera- 
tion such  mattos.  But  as  the  attending 
phyeddan  entertained  the  opinion  that  Uie 
injury  to  plaintiff's  ntems  was  permanent 
and  retroverBlon  would  reoccnr  In  the  fu- 
ture, it  seems  to  us  that  the  Jury  might 
with  the  utmost  propriety,  have  taken  those 
things  into  consideration  In  estimating  plain- 
tiff's damages  as  reasmiable  resuito  of  her 
Injuries  in  the  future. 

Said  Instruction  Ib  further  criticised  be- 
cause the  Jury  were  told  that  In  estimating 
plalntUTs  damages,  they  might  take  into 
conBldnatton  her  age  and  condition  In  life. 
The  case  of  Boss  v.  Kansas  City,  4S  Ma 
App.  440,  does  not  sustain  defendanfa  ob- 
jection. There  the  plaintiff  was  a  fane  cov- 
ert, and  the  Jut;  were  told  that  Bhe  could  not 
recover  for  loss  of  time  and  expense  of  treat- 
ment because  these  were  demento  of  dam- 
age tlut  went  to  the  husband.  But  the 
plalntllfB  condition  to  life  was  a  matter  of 
toqniry  in  Bussell  v.  Columbia,  74  Mo.  480. 
41  Am.  Bep.  32S;  she  being  a  feme  sole,  and 
entitled  to  loss  (rf  time  occasioned  1^  the 
Injury  and  expense  of  treatment  In  Boss 
V.  Kansas  City,  supra,  the  court  Intimates 
that  to  cases  of  permanent  injuries  or  life- 
long inflrmittes  and  suffering,  the  plaintiff's 
condition  or  situation  to  life  might  be  a 
proper  subject  for  the  Jury  to  consider  in 
estlmattog  the  damages,  and  we  can  see  no 
good  reason  to  the  contrary.  The  plaintiff, 
although  a  married  woman,  was  dependent 
jxpon  her  own  labor  for  support  and  paid 
her  own  doctor's  blllB.  Practically,  for  the 
purposes  of  this  case,  she  was  to  no  better 
condition  than  a  feme  sole.  It  was  there^ 
fore  pecnllariy  appropriate  that  the  Jury 
should  be  instructed  as  to  her  age  and  con- 
dition In  life.  And  as  her  Injuries  are  likfr 
ly  to  be  permanent  or  at  least  of  long  con- 
tinuance, attended  with  more  or  less  Buffer- 
ing, we  thtok  It  dear  that  her  condltioD  to 
life  was  a  proper  subject  of  Inquiry. 

It  Is  also  contended  that  the  damages  are 
excessive,  and  that  the  court  committed  er^ 
ror  to  giving  tostructlons  5  and  8  tor  plato- 
tlff.  We  do  not  thinfc  there  is  anything  In 
such  contenttons  of  sufficient  Importance  for 
consideration. 

For  the  resson  given,  the  cause  la  mrened 
and  remanded.  All  concnc 
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GARVEN  T.  CHICAGO,  R.  L  &  P.  RT.  CO. 
(Court  of  Appeals  at  Kansas  City,  Mo.  June 
8.  1908.) 

UASTER  AND  SERVANT— SERVANTS  NOT  UN- 
DER MASTER'S  CONTROL  —  INJURIES  TO 
THIRD  PERSONS— LIABlliTT  OP  MASTER- 
PETITION— SCOPE  OP  RECOVERY— INSTRUC- 
TIONS. 

1.  The  role  that,  where  a  person  Is  injured 
by  the  negligence  of  the  serranta  and  agents  of 
a  master,  the  latter  Is  not  liable,  if  at  the  time 
Boch  servants  are  ander  the  contr(d  and  orders 
of  anotho-,  does  not  apply  where  the  master 
does  Dot  r^ign  fall  control  of  the  serrants. 

2.  Plaintiff,  a  flremao  on  a  switch  engine  be- 
longing to  one  road,  was  injured  in  a  collision 
wra  (me  of  defendant's  trains,  on  a  track  be- 
longing to  a  third  road,  over  whose  tracks  de- 
fwdsDt  ran  some  of  its  trains  ander  a  contract 
with  such  third  road.  There  was  evidence 
tending  to  show  tiiat  defendant's  trams  were 
under  the  control  of  the  third  road  while  ou  the 
latter's  tracks,  and  also  evidence  that  they  were 
mo  under  the  joint  rules  of  the  latter  com- 
pany and  defendant.  Held,  that  a  peremptory 
inatniction  that  plaintiff  could  not  recover  was 
properly  refused. 

3.  The  refusal  of  defendant's  requtst  for  an 
inatructiou  submitting  the  hypothesis  of  its  serr- 
ants being  under  the  sole  control  of  the  oth«r 
road  was  harmful  error,  thoe  being  erldence 
to  snpport  the  inatmction. 

4.  The  petition  charged  generally  that  defend- 
ant's train  was  carelessly  and  negligently  run 
against  the  engine  on  which  plaintiff  was  en- 
gaged, and  faruier  averred  that  defendant  was 
guilty  of  specified  acta  of  negligence;  the  last 
one  being  that  Us  servants  failed  to  become 
a'ware  of  the  presrace  of  the  engine  on  which 
plaintiff  was  riding.  Held,  that  an  instmction 
snbmittiDg  the  question  whether  defendant's 
employee  Mcame  aware  of  the  presence  of  such 
engine  In  time  to  have  enabled  them  by  care 
to  bare  rtonn>ed  the  train  was  properly  refused. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty: Jftmes  Gibson,  Judge. 

Action  by  Don  Garreu  against  the  Chi- 
cago, Bock  Iflland  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

M.  A.  Low,  W.  F.  Bvans,  and  Frank  P. 
Sebree.  for  appellant,  a  BL  Bnmbam,  for 
respondetit 

ELLISON,  J.   The  plaintiff  was  a  fireman 

in  the  employ  of  the  Chicago  &  Alton  Rail- 
way Company,  and  while  on  one  of  Its  en- 
gines, running  on  the  tracks  of  another  road, 
viz.,  the  Union  Pacific  Railway  Company,  It 
collided  with  one  of  defendant's  trains,  then 
being  run  over  the  Union  Pacific  track, 
whM«by  plaintiff  was  seriously  injured.  The 
plaintiff  prevailed  in  the  trial  court.  The 
evidence  disclosed  that  the  defendant  runs  its 
trains  west  out  of  Kansas  City,  Uo.,  over  the 
tracks  of  the  Union  Pacific  Railway  Com- 
pany under  a  contract  between  them,  and 
that  the  en^e  on  which  plaintiff  was  riding 
was  a  switch  engine,  engaged  In  switching, 
and  at  the  time  was  od  the  same  track. 
There  was  evidence  tending  to  show  that  de- 
fendant's trains,  while  running  out  of  Kan- 
sas City  over  the  tracks  of  the  Union  I^dflc, 
were  under  the  control,  direction,  and  orders 
of  the  latter  company.  There  was  alao  fifi- 
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deuce  given,  by  the  general  superintendent 

of  the  latter  company,  that  such  trains  were 
run  under  the  joint  rules  of  that  company 
and  the  defendant;  that  is  to  say,  under  the 
rules  of  that  company,  adopted  by  the  de- 
fendant and  Issued  by  It  jointly  with  tliat 
company.  Defendant  asked  a  peremptory  In- 
struction that  plaintiff  could  not  recover. 

1.  It  is  undoubtedly  true  that  where  some 
third  person  Is  Injured  by  the  negligence  of 
the  servants  and  agents  of  a  master,  yet  if, 
at  the  time  of  the  act  of  negligence,  such 
servants  are  uider  the  control  and  orders  of 
another,  the  master  of  the  servants  cannot  be 
held  for  such  negligence.  The  authority  at 
the  time  to  control  Is  the  test.  Hllsdorf  v. 
St  Louis,  45  Mo.  98,  100  Am.  Dec.  352; 
Smith  v.  Railway  Co.,  85  Mo.  418,  55  Am. 
Rep.  380;  Byrne  v.  Railway  Co.,  31  Fed.  606, 
9  C.  C.  A.  666,  24  L.  R.  A.  693;  Brady  v. 
Railway  Co.,  114  Fed.  100,  52  C.  0.  A.  48,  67 
L.  B.  A.  712;  Atwood  v.  Railway  Go.  (C.  G.) 
72  Fed.  447. 

2.  But  we  conceive  that  rule  to  be  founded 
on  the  fact  ttiat  such  servants  are  under  the 
sole  or  exclusive  control  of  another.  If  the 
mastCT  retains  joint  supervision  or  control, 
the  reason  upon  which  the  rule  Is  based 
ceases,  and  the  case  is  placed  without  the  in- 
fluence of  the  rnle.  The  rule  Itself  is  found- 
ed 00  the  principle  that  a  master's  liability 
results  from  his  right  of  control  and  direction 
of  bis  servants,  and  that  therefore,  In  those 
acts  of  negligence  of  the  servant,  committed 
while  the  servant  Is  not  und»  the  master's 
control,  liability  does  not  attach.  So  that,  if 
the  master  does  not  resign  full  control  of  his 
servant,  his  liability  for  the  negligent  act  has 
not  been  severed.  Since,  as  before  stated, 
there  was  evidence  tending  to  aliow  a  joint 
control,  the  trial  court  was  right  in  refusing 
the  peremptory  Instruction. 

But  defendant  asked  a  further  Instruction 
(No.  6)  submitting  the  hypothesis  of  Its  serv- 
ants being  under  the  control  of  the  Union 
Pacific  alone,  and  not  under  Its  control,  and 
this  was  refused.  By  such  action  the  court 
committed  harmful  error  against  defendant, 
since  there  was  evidence  tending  to  support 
the  instruction. 

8.  The  fifth  Instruction  for  plaintiff  sub- 
mitted the  question  whether  "defendant's 
employes  became  aware  of  the  presence  on 
the  track  of  the  Chicago  &  Alton  switch  en- 
gine *  *  *  In  time  to  have  enabled  them" 
by  care  to  have  stopped  the  train,  etc.  De- 
fendant contends  that  no  such  negligence  was 
charged.  The  petition  contained  a  general 
charge  that  the  defendant's  train  was  care- 
lessly and  negligently  run  against  the  Chi- 
cago &  Alton  engine,  on  which  plaintiff  was 
engaged.  Plaintiff  claims,  on  the  authority 
of  Dickson  V.  Ry.  Co.,  104  Mo.  603,  16  S.  W. 
381,  that  the  Instruction  was  proper  under 
such  general  charge.  The  difficulty  with  such 
claim  is  that  thereafter  tlie  petition  specially 
avers  that  "the  defendant  was  guilty  of  the 
following  acts  of  caretessness,  negligence,  and 
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mBknMaliieu,  'Mid*tiitt  «oiae  one,  -or  mta, 
or  all,  df  ■Booli-'aiita  of  cftralessiwH,  negll- 
genee,  and'OTskfiltalDMs 'was.-.or  -w^,  &e 
direct,  ImmeOlatei'and  prMlmate'-eaweoor 
causes  of  platntUTaisald  Injary,  to'wlf'i-^cet- 
tlDg  oat  Ave  Olattaict  canseB,>DQitl)er  of '^wlilcli 
IB  the  one  aabmlttea  In  the  InatmctUm.  •Ifke 
fifth  and  last  act  of  negligence  obargod  was 
tbat  defendants  aerrantB  faU«d  to  become 
aware  of  tte  praaenee  of  the  engine  on'wMeli 
plaintiff  ■  was  '  rtdlag.  ^Tbe  'nagllgence  'sub- 
mitted 'Was  olearly  not  the  negligence  tboa 
speclflcdlly  charged.  And,  since  plelotlffliaaw 
at  to  cbai^'  spcelfleally  <)ust  :what-ftot>  of 
negligence  cawed  ehe  aeddent,  he  oamot 
under  tbe  general  •aUegatkm,  iffoVe  >nme- 
tbing  not-  among  those*  namM,  and  11ie>^DIck- 
Bon  Case- iB  tbetefore  not' anillcable.  iTbat 
a  plaintiff  la-oodflncd'to  the  gro^ds  of  negli- 
gence pleaded  la  ttaonmgbly  ■  aetUed.  Cun- 
Hinghnm  t.  Joumnl '  Co.,  95  '  Mo.  App.  47, 
08  S.  W.  392;  auvlerr.  Ballway  Oc^^Mo. 
445,  6  S.  W.  218;  Ely  t.  Railway  Oa,  ITOSo. 
84;  Bobn  T.  Battway  Ca»  M6iMo.-429,)n- S. 
W,  580. 

For  tbe  reasona  aforeBald,  tbe  judgment 
will  be  MTenMd.  'attd  canise  mmanded.  -jUI 
concur. 


HAINB8  T.  PEiARSON* 

(Court  of  Appeals  at '  Kansas  City, '  Mo.  ■  May 
25,  1903.) 

NBGLIGENCE— PLKADINQ  AND' PROOF— ACTION 
POR  DEATH— MORTUARY  TABliBS. 

1.  Und^r  a  petition  In  an  action  for  ttestb 
from  the  falKng  of 'a-  aigtriKiaicI,  allegiag 
negligence  to  be  in  the  wigiual  hanging  of  the 
sign,  recovery  may  not  be  had  on  proof  that, 
though  properly  put  up,  it  afterwai^s  bacKme 
insecure  and  was  permitted  tO'So-remain. 

'Z.  Introduction  of  mortuary  tables  to  show 
expectancy  of  life  Is  oot  necessary  to  show 
proper  damages  from  death. 

Appeal  from  Glrcnlt  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  judge. 

Action  by  Margaret  A.  Haines  ajfalnst  A. 
A.  Pearson.  Judgment  for  plaiadff.  De- 
fHidant  appeals.  Reveesed. 

Uorley  &  Swearingen,  for  apptfllant  .L.iA. 
Laugbltn,'fiir  reqpoiiient 

ELLIBON.  J.  A  large  "bMteess  atgn/'  at- 
tacbed  to  tbe  building  In  wblebidefeddant  dld 
a  mercantile  buiriness  oa  one  of  the  prinotpal 
streets  In  Kansas  City,  -beeame  detached 
from  its  fostenlng-and  fcdl  4o  the  street  be- 
low. It  struck  plalvUff'B  husband  on  the 
bead,  from  which  Injury  he  shortly  died. 
She  thereupon  brought  this  action  for  dam- 
ages, and- vecorersd  in  the  trial  court 

Tbe  petition  cha^s  tbe  ncgllgencB  of  .de- 
fendant to  be  fn-  the  original  ihangtog>  OP  lite 
sign  Tiitb  Insefmveiand  improper' fastenings, 
and  thereafter  maintaining  it  in  such  tase- 
enre  etmdltton.   She  was  penaitted  to  recor- 
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Tl  8m  DeBth.  wL  15,  Cent  Dig.  fML 


vr  on  the  theory  that,  though  the  sign  was 
pvopCTly  put  'Up,  It  afterwardB,  in.  ttae  course 
of  several  yaara,  became  Insecure  and  was 
negligently  malntalnad  or  permitted  to  re- 
main in-snoh  conditlott.  Instruction  for 
plalntnr  Is  so  vevAad  that  Itls^UBcnlt  to 
say,  wttb  certalnty.-whetberlt  meont'to  sub- 
mit to  tbe  jury  the  question  of  the  tfgn  be- 
tng'otigfna'Ily  insecurely  fastened,  or  wheth- 
er It  -was  Insecnrdy  fastened  wbm  It  fell. 
We  take  It  tbe^lattep  Is  what  vas  meanti  It 
reads:  *^liat  tike  falUngiot  tfaetialgn  nines  a 
presumption  that' the'-same 'miB  Insecurely 
fastened  to  the  wall  from  whlbb  It'  fell,  and 
tiiat  the  defendant  was  (negligent  In  so  maln- 
talnlngi  It;  'and  yoo  sbonld  And tfor  the  plain- 
tiff, unless  yom' shoald  find  snefa,  presumption 
was  OTeniome,"  etc. 

'  Defendant  aakod,'  and  "wu  leAnaad,  Instmc- 
ttons  the  Effect  of  wbtch-tnts'to' declare  tbat 
the  plaintiff  could  not  recover  under  the  peti- 
tion, if  there  .was  ao  aegllgrace  in  originally 
hanging  the  sign.   We  think  It  was  error  to 
permit  plaintiff  to'tecoTer  for  negligent  acta 
of  omlBalon  under  a,  petition  charging  negil- 
•seat  acta  of  wwMnlsston  .serofal  yeara  ^ior 
to  the  acddent   It  Is  not  -pmnlssnrie  to  al- 
lege one  act  of  negllgence,' and- recover  on  a 
totaJly  different  negligent  act  Gnrley  t.  R. 
-B.,  93  Ua  449.  6  S.  W.  218;  Bank  T.  Arm- 
Strong,  62' Mo.  68;  Bufflngton  t.  R.  R.,  Gt  Mo. 
246;  Price  t.  R  B.,'72  Mo.  414;  aiy-T.'B.  B.. 
77iMo.  -84;  Waldbler  t.  Ry.  Oo..  71  Ho.  614. 
;  While  there  was  eyldeiice  tending  ito '  ahow 
that  the  sign  was  -negligently  hung  In  tbe 
I  first  Instance,  there  was -also  evidence  tend- 
'  ing  to  show  tbe  contrary.  If  the  latter  evi- 
'  dencf  was  beUeved,  defendant  was  entitled 
■  to -a  verdict  und«r  the. petition  as  it  now 
!  stands. 

J     It  Is  urged  In  behalf  6t  defendant  that 
i  plaintiff  was  necessarily  compelled.  In  order 
I  to  show  proper  damages  resulting  from  ber 
I  bnsband's  death;  td>  Introduce  movtaary  tables 
tO'  ataew  bis  expectancy  >tt  Itfb  This  Is  a 
mistaken  view.   Such  tables  are  proper  evi- 
dence, but  they  are  not  the  only  evidence.  A 
pmpev  case  maytibe  made  oat  i^itJwat  tfae  use 
Af  >mieh  tables. 

'The  Jodgment'ls  iwefwd,.  and  Mwe -le- 
•HHUldM.  'All  'eoncvr. 


'SQUIERS  v.- KANSAS  OFTT. 
(Court  Of  Appeals  at  Kansas-  Olty.'tMa  *JvBe 

8,  1903.) 

DE^CTIVS  SlDEWALKfl-^WOTWa^mWB'fRtlC- 

TI0N8. 

1.  Error  in  plaintiff's  inetructiou,  that  if  s 
loose  plunk  rendered  the  sidewalk  "unsafe  and 
dofet-tivc."  and  plaintiff  was  iojared  thereby,  t*< 
find  for  her,  is  cured  by- defend  ant's  iastrurtion 
that  'de>fendaat  would  uot-  be  liable  merely  he- 
paiise  thore  was-  a  defect  or  imperfection  in  the 
sidewalk,  unless  It  was  such  that  on  accuuut 
Of  it  the  sidewalk  -was  not  ■  reasonably  safe  for 
travel. 

.  2.  Whether  the  defect  in-  a  sidewalk,  coBsist- 
iag  of  la  loose  board,  is  so  obvious  as  to  impart 
n<nice'  to  the  city,  is  a  question  for  tiie  jury. 
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Appeal  fram  Clrenit  Court,  Jackson  Ooim- 
ty;  Jobn  W.  Henry,  Judge. 

Action  by  Martha  J.  Sqnlers  agilnM  Kaa* 
au  City.  Judgment  for  plalntiff.  DefianO* 
mnt  appeals.  ASlnned. 

R.  J.  Ingrabam,  for  afpeltant  Andenon 
&  Boblnett  and  N.  F.  Heitman,  for  respond- 
ent 

BROADiyDS,  J.  The  plaintiff  Meks  tom- 
eover  from  ttae  defendant  dty  damages  vm- 
talned  liy  bar  by  reason  of  the  def  ectlTe  and 
dangerous  condttlfm  of  a  certain  stdewftlk. 
The  evidence  showed  that  on  the  18tb  day 
of  March,  1801,  while  platntlff,  In  company 
Willi  her  son,  was  passing  over  a  sidewalk 
on  the  Mut  side  of  West  Prospect  Ptaw  In 
said  city,  at  about  50  feet  south  of  T^fotf- 
Elghth  street,  ba  son  stepped  upon  one  end 
of  a  board,  -  which  caused  the  other  end  to 
tnt  np,  tlKKby  tripping  pblntifl  and  cams- 
Iftg  her  to  fall,  by  reason  of  which  she  was 
injured.  Bbe  recoT«:«d  Judgment  for  tke 
sun  «f=$l,eOO,  from  which  defendant  «p- 
pealed.  'i%e' -contention  of  defendant  is  tibat 
the  ctfnrt  erred  in  giving  and  refoBlng  In- 
stmctlotts,  and  tluit  tSie  defect  In  the'stde- 
wBlk  In  question  was  not  so  ob^rloin  «s  to 
Impart  notice. 

It  Is  Insisted  ttaat  Instractlon  No.  8  vlren 
for  i^fnUfl  Is  «tirane(ras  and  mlsleadbig.  In 
tbkt  It  did  not  BBtomlt  to  the  Jury  the  ques- 
tton  wiiether  «r  not  the  defect  In  tlie  -sMe* 
wirik-was-fldcb  as  to  render  It  on  tliat'ac* 
coUbt  not  reasonably  stffe.  but  Instead  uses 
the  words  "rendered  isOd  -sMewalk  at  'soeh 
time  and  place  unsafe  and  -daugerouiT;  tbnt 
ttie  expreMhm  ''msafe'and  defecttve"'lB-BOt 
equivalent  to  the  proper  'eipresslon  "ootvea- 
aonably  safe";  and  that  becffnse  a  sldewaSk 
Is  unsafe  and  defective  does  not  -neeessaMly 
Imply  that  It  Is  -not  Teasonably  safe.  "Stfld 
instruction  'Is  ss  fonows:  "The  eonrt-'!n* 
struct*  the  Jtiry  that  the  plalntlfr  Is  not  bound 
to  prove  ttaat  any  oatceror  agent  of  tte^e- 
fendaM;  Kansas  City,  Ho.,  bad  actual' nettee 
of  the  condttton  of  the  sidewalk  in  qoestlon. 
And  If  ytni  Snd  from  the  evidence  that  oq 
ttie  13tb  'day  ot  March,  1901,  there  waa-a 
loose  pkmk  In  the  lAdewalk  on  the  east  'Afle 
of  West  Prospect  Place,  sometimes  known  as 
Varboo'Stieet,*  ht  a  point  about  00  feet  sooth 
of  Twenty-Elghtb  street;  In  said  city,  and 
that  the  looseness,  if  any,  of  said  plank-  at 
said  time  and  place  tendered  said  sidewalk 
at  said  tfane  and  place  tmaafe  and  defective, 
and  tbit  plaintiff  was  U^ored  by  reason  iof 
Bucb  nnsafe  and  defective  condition  of  said 
sidewalk,  and  that  a  sufficient  length  of  time 
had  elapsed  between  the  time,  if  any,  when 
said  flidewalk  became  defective  and  the  date 
of  the  injury,  if  any,  to  plalntlfT,  for  the  city 
by  the  exercise  of  reasonable  diligence  to 
have  dlKiovered  and  repaired  such  defect, 
If  'any,  to  said  sidewalk,  then  the  dty  was 
negligent  to  not  discovering  and  r^alring 
said  ■Idevalk.'* 


A  almllar  tnstructton  ^waa  ooasliered  In 
Bobertsoa  v.  Wabash  By^  162  Mo.  .  382.  53 
&  W.  1082.  It  was  thoe  liedd  that  .the  .in- 
struction 'In  tifect  tei&  the  Jury  that  plain- 
tiff was  entitled  to  recover  If  the  depot  plat- 
form -was  In  an  nnsafe  cmdltlou  and  out  of 
nqialr,  to  eoBsequeoce  of  which  -she  was  to- 
]ured,  however  ^ght  the  defect  may  have 
been,  while  It  was  only  rei^alred  of  defend- 
ant that  it  keq>  it  to.  a  Dsaaenably  safe  looa- 
dltlon  for  persons  astng  tt  fbr  the  puzvoss  for 
which  It  was  Intended,  tlius  In^oslng  upon 
•defendant  a  greater  burden  fiian  the  law 
■leqnlna."  TFhe  mere  Haet  that  the-  sidewalk 
was  unsafe  for  persons  using  It,  under  the 
ruling  la  the  above  case,  did  not  render  the 
defendant  liable.  If  It  was  unsafe  and  de- 
fective to  tlie  sMgtatest  degroe,  file  Jnry 
'WDidd  have  been  autbortaed  to  <sd  for  the 
plaintiff,  although  It  ■might -have  been  xea- 
sonaUy  so;  for  the  defendant  woald  not  be 
Ifable  for  ercry  detect  In  Hs  sidewalk.  3ut 
we  are  cited  to  the  case  of  Perrette  v.  Kan- 
sas Olty,  162  Mo.  288,  «2  8.  W.  448,-wkereln 
It  la  contended  a  -stmllar  tostnictlon  was  ap- 
prored.  The  Instractlon  In  'that  >eaae  was 
dUCerrat  from  Ihe  eneihere^  In'that  tbe'term 
-used  was  **ttn8afe  and  •dangcnaiis,"  wlifeh  Is 
tiie  equivalent  of  not  beUsg  reasenaMy  -atfe; 
for  'the  langnage  Imports  more  ttian'  a  mere 
dtfectlve  condition, 

!But  plalntifl  otalma  tbrnt,  «aid  tetruc- 
tlon  was  defective,  It  was  «nnd  by  those 
asked  and  given  on  the  part  of  the  defend- 
ttht  bBtnirtloas  Mea.  fraud  7  -piwpeily  de- 
«Mre  the  4aw.  In  No.  7  the  Ji»ry  are  told 
that  Ihe  mne  tact 'that -there' was  a  d^ect 
'or  tapeffectlon  to  the  sidewalk  <wheve  pkiin- 
itlff  datoed  to  have  ftuHeo  was  -not  of  it- 
'Sdf  'SUfllclMit  to  bdd  defendant  iUaMe,  and 
that;'*te)eBs  «he  alleged  defect  vflmperfec- 
Uen- was  audi  that  the  SMewslk  was-  mt  on 
tiiat  aeoettit  reasonably  safe  fortravel  to  the 
'■erdtaiary  modes  by  i>erBoas  using  ordinary 
'CHre  nd  vruOenee,  tbelr  verdict  ^oifld  be 
for  the -defendanf*  Although  plalDturB  In- 
auction- ms  Caatty,  yet, 'If  read  In  o<mnec- 
tlen  -  with  ttnt  'of  the  defendant,  ihe  Jury 
-wotfld  not  have  been  mifried.  Defendant's 
instruction  Is  explanatory,  rather  than  con- 
tradietory,  of  the  former.  Omieitons  -ln  a 
plalntflFs  InstracUon  -may  be  supplied  by 
thoee  given  tortbedefendant  Oon}on  v.  Bur- 
rlB,  ;Q8  Uo.  '268,  C4  -S.  W.  64«;   Fischer  v. 

Faddng  Co.,  77  lio.  App.  3!0S. 

'The  other  'Objection  maide  to  Als  iBstnic* 
Hon  is  "more  technical  than  t«i1."  We  think 
lAie  InstrudionB  as  a  -whole  fully  and  fairly 
presentied  the  case  to  the  Jury.  Whether  the 
defect  in  the  Sidewalk  was  so  obvious  as  to 
Impart  notice  to -defendant  wns  a  qaestion  of 
fact  tor  the  Jury.  There  was  evidence  of  Its 
geutfal  bad  condition,  at  and  about  the  place 
where  i^intlff  was  injured,  BufBdent  to 
-warrant  the  verdict 

For  the  reasons  given,  the  cause  la  af- 
fltmed.  All  concur. 


Digitized  by  Google 


75  SOUTHWESTERN  BEPORTEB. 


D.  H.  BALDWIN  &  CO.  v.  TUCKER. 

(Court  of  Appeals  of  Keotacky.   June  1903.) 

PRINCIPAL  AND  AOBNT-SALBIS-TAKIn'O  NOTB 
IN  NAHB  OP  AOBNT— AITTHOR- 
ITT— BVIDBNCB. 

1.  In  replevin  for  a  piano  sold  defendant  by 
plaintiff's  agent,  who  took  tlierefor  a  note  pay- 
able to  himself,  and  appropriated  the  proceeds, 
it  appeared  tiiat  plaintiff  had  previously  riiippeo 
fonr  pianos  to  tiie  agent  In  his  own  name,  to  be 
sold  as  agent,  and  he  took  a  check  in  bis  own 
name  in  payment  for  one,  and  a  similar  check 
and  an  organ  in  exchange  for  another,  and 
plaintiff  baa  ratified  the  transactions;  that  one 
of  these  purchasers  introdnced  the  agent  to  de- 
fendant Another  reni-eseatative  of  plaintiff 
afterwards  told  defendant  that  the  agent  had 
authority  to  sell  the  piano,  and  that  plaintiff 
was  seeking  evidence  to  handle  the  agent  tor 
not  returning  the  money.  Another  piano  agent 
testified  to  having  taken  notes  payable  to  aim- 
self,  and  a  uurchaeer  of  an  organ  testified  that 
he  had  settled  with  the  agent  by  executing  a 
note  payable  to  the  agent.  Held,  that  a  verdict 
for  defendant  would  not  be  disturbed  on  appeaL 

2.  There  was  no  material  error  in  admitting 
the  statement  of  the  representative  who  was 
seeking  evidence  against  the  aguit. 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Replevin  by  D.  H.  Baldwin  &  Co.  against 
C.  D.  Tucker  for  a  piano  sold  defendant  by 
plaintiff's  agent,  who  toofe  a  note  payable  to 
Mmself,  and  appropriated  the  proceeds. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Oalther  &  Vanarsdall,  for  appellant  Ben 
Lee  Hardin,  for  appellee. 

HOBSON,  J.  On  the  former  appeal  here- 
in, the  court,  concluding  Its  opinion,  said: 
"The  court  erred  In  glvlug  a  peremptory  In- 
struction to  the  Jury.  On  the  facts  shown  In 
tbls  record  It  should  have  told  the  Jury,  in 
the  absence  of  any  evidence  to  show  that 
Sparks  was  authorized  to  sell  the  piano  and 
take  the  note  payable  to  himself  for  tbe  pur- 
chase price,  to  find  for  appellant.  There 
was  nothing  In  this  case  to  show  that  In  the 
business  of  selling  pianos  by  agents  It  was 
usual  for  tbem  to  take  notes  payable  to 
themselves  for  the  purchase  money.  Had 
such  been  shown,  then  It  would  appear  to  be 
an  act  within  the  scope  of  the  agent's  appar- 
ent authority."  Baldwin  &  Co.  v.  Tucker,  Go 
S.  W.  841.  On  the  return  of  the  case  to  the 
circuit  court,  It  was  tried  again,  and  at  the 
conclusion  of  the  evidence  on  both  sides  the 
court  Instructed  the  Jury  as  follows:-  "Gen- 
tlemen of  the  Jury,  by  Tirtue  of  the  written 
contract  between  D.  H.  Baldwin  &  Co.  and 
3.  W.  Sparks  the  latter  had  no  authority  to 
sell  the  piano  in  contest  to  defendant  Tucker 
and  to  take  Tucker's  note  therefor  payable  to 
himself.  For  this  reason  you  will  find  for 
the  plaintiff,  unless  you  believe  from  the  evl- 
-doice  that  it  was  usual,  about  the  time  of 
said  sale,  in  this  part  of  the  country,  for 
agents  in  the  piano  selling  business  to  take 
notes  payable  to  themselves,  lu  which  case 
you  will  And  for  the  defendant"  The  Jury 
again  found  tor  the  defendant  and  the  plain- 
tiff appeals  a  second  time  to  this  court 


It  Is  conceded  that  the  Instruction  of  the 
court  follows  the  opinion  delivered  on  the 
former  appeal,  but  It  Is  Insisted  that  there 
was  no  evidence  to  warrant  the  instruction. 
The  rule  In  this  state  Is  that,  where  there  is 
any  evidence  of  a  fact.  It  must  be  submitted 
to  the  Jury.  It  was  shown  on  the  trial  that 
four  pianos  were  shipped  by  api>e11ant  to 
Sparks  to  sell.  They  were  shipped  to  him  In 
his  own  name,  and  to  be  sold  by  him  as  appel- 
lant's agent  One  of  these  pianos  he  sold, 
taking  a  check  In  his  own  name  for  the  price. 
Another  he  sold,  taking  a  check  In  bis  own 
name  for  part  of  the  price  and  an  organ  In 
exchange  for  the  remainder.  These  checks 
he  cashed  In  his  own  name.  Appellants  made 
no  complaint  of  either  of  these  transactions, 
and  ratified  them.  After  all  this.  Sparks 
was  Introduced  by  one  of  these  purchasers  to 
appellee,  and  thus  made  the  trade  with  him 
In  contest.  In  the  written  contract  between 
Sparks  and  the  company  It  was  stipulated, 
among  other  things,  as  follows:  "When  a 
sale  Is  made  by  the  said  Sparks,  It  Is  to  be 
reported  to  D.  H.  Baldwlu  &  Co.  without 
delay,  and,  where  a  sale  Is  not  satisfactory  to 
D.  H.  Baldwhi  &  Co.,  he  shall  make  It  so, 
take  up  the  Instrument,  or  pay  for  It  within 
thirty  days  from  advice  to  him  that  the  sale 
Is  not  satisfactory."  It  was  also  shown  that 
after  the  transaction  with  appellee  Sparks 
went  to  see  appellaut,  and  a  negotiation  was 
had  between  them  as  to  the  settlement  of  his 
accounts,  and  they  then  sent  an  agent  to  Har- 
rodsburg  to  look  Into  the  state  of  Sparks'  af- 
fairs. This  agent  called  on  Tucker,  and  ex- 
amined the  <^ntract  made  with  him  by 
Sparks,  assuring  him  that  Sparks  was  their 
agent  and  had  a  right  to  sell  the  piano,  and 
that  they  were  bunting  up  evidence  to  handle 
him  for  not  returning  the  money.  It  was  al- 
so shown  by  one  piano  agent  that  be  had  sold 
and  taken  notes  Individually,  and  by  a  pur- 
chaser that  he  had  bought  an  organ  from  an- 
other agent,  who  had  taken  a  note  to  himself 
personally.  The  defendant  offered  to  prove 
by  a  number  of  witnesses  that  the  agents 
for  sewing  machines,  reapers,  mowers,  and 
property  of  that  sort,  by  custom  prevalent  all 
over  the  state,  took  notes  and  checks  payable 
to  themselves  hs  agents;  but  the  court  sus- 
tained an  objection  to  this  testimony,  and  re- 
fused to  admit  It  Whether  this  evidence 
should  have  been  admitted  Is  not  now  mate- 
rial, as  the  Jury  found  for  the  defendant  on 
the  evidence  before  them.  We  do  not  see 
that  there  was  any  material  error  in  the  ad- 
mission of  the  statement  of  the  agent  sent  by 
appellant  to  Harrodsburg.  His  statement  was 
made  in  the  course  of  his  employment  In  dis- 
cburglug  the  business  committed  to  him  by 
his  master,  explaining  why  he  was  there,  and 
why  he  wanted  to  see  the  papers  which  Tuck- 
er had.  It  tended  to  show  that  appellant  at 
that  time,  whlcb  was  only  a  few  days  aftrar 
the  sale,  was  looking  to  Sparks  for  redress. 
Taking  all  the  facts  shown  by  the  evidence 
into  conslderatfon,  and  the  Inferences  that 
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may  fairly  be  drawn  from  them,  we  camiot 
soy  there  was  no  evidence  authorizing  the 
submission  of  the  case  to  the  jury,  or  that 
the  Terdlct  la  so  against  the  evidence  aa  to 
warrant  ua  In  dlaturblng  ttie  verdict. 
Judgment  affirmed. 


CHAMPION  IGB  HFO.  &  COLD  STOR- 
AGE CO.  V.  AMERICAN  BOND- 
ING  ft  TBU8T  GO. 

(Court  of  Appeals  of  Kentucky.   June  lOf 
1903.) 

FIDELITY  BOND— DEFAULT  OP  EMPLOTfil— 
CONSTRUCTION  —  LOSS  COVERED  —  RAISING 
CHECKS— UABIUTY  OF  BANK-RBPRBSENTA- 
TJ  ONS— WARRANTIES. 

1.  A  bond  coDditioned  to  reimburse  an  em- 
ployer for  such  pecuniary  loss  as  he  might  sus- 
tain by  any  act  of  fraud  or  dishonesty,  amount- 
ing to  larceny  or  onbezsiement,  committed  by 
a  designated  employ^  in  the  performance  of  his 
duties  as  bookkeeper,  or  in  such  other  position 
as  he  might  be  called  on  to  fill,  covered  a  loss 
sustained  hv  the  fraudulent  act  of  the  employd 
in  raising  the  amounts  of  checks  which  it  was  | 
Uh  duty  to  fill  out  whether  such  duty  pertained  < 
to  his  office  as  bookkeeper,  or  to  any  other 
capacity  in  his  employer's  service.  ' 

2.  In  order  that  liability  might  attach  on  a  i 
bond  conditioned  to  insure  an  employer  against 
krceny  or  embezzlement  by  so  employe.  It  was 
not  necessary  for  the  employer  to  introduce 
anch  proof  as  would  convict  the  employ^  of  the 
crime  of  larceny  or  embesslemoit  as  defined  by 
the  laws  of  the  state. 

3.  The  contract  expressed  In  an  employe's  fi* 
delit^r  bond  is  a  form  of  insurance,  and  any 
ambiguity  is  to  be  construed  most  strongly 
against  the  company. 

4.  Where  it  was  kaowr  to  the  officers  of  a 
bank  that  plaintifTs  employ^  was  its  bookkeeper 
and  trusted  agent,  and  that  he  was  required  to 
fill  out  and  cash  his  employer's  checks,  though 
without  authority  to  sign  them,  any  change  in 
the  amount  of  plaintiff's  checks  appearing  in 
such  employe's  haadwriting  was  within  the  ap- 
parent scope  of  bis  authority,  and  payment 
thereof  by  the  bank  would  not  impose  any  lia- 
bility on  it  to  reimburse  plaintiff  for  the  amount 
thereof. 

5.  The  fact,  though  conceded,  that  a  bank 
was  liable  tor  a  Toss  resulting  to  plaintiff 
throogh  tile  fraudulent  act  of  his  employ^  in 
raising  the  amount  of  checks  drawn  on  the 
bank,  would  not  release  such  employe's  surety 
on  a  fiduciary  bond  trom  liability  to  plaintiff. 

6.  Statements  by  an  employer  in  an  applica- 
tion for  a  fiduciary  bond  for  one  of  his  em- 
ployes that  such  employe's  position  would  be 
merely  that  of  bookkeeper,  and  that  ^e  largest 
amount  of  cash  likely  to  be  in  bis  custody 
would  be  but  a  few  dollars,  did  not  amonot  to 
warranting,  under  Ky.  St.  1889.  1  639,  provid- 
ing that  all  statements  or  descriptions  in  an 
application  for  an  Insurance  policy  shall  be 
deemed  representations,  and  not  warrantieB. 

7.  Where  a  bond  insured  an  employer  against 
any  fraudulent  conduct  of  an  employ^,  amount- 
ing to  larceny  or  embexzlement,  !u  nis  position 
as  bookkeeper,  or  in  any  other  position  to  which 
he  might  be  called,  representations  by  the  em- 

filoyer  in  his  application  for  a  bond  that  the 
argeet  amount  of  money  likely  to  be  in  the 
employes  bands  would  be  but  a  few  dollars 
could  not  be  considered  fraudulent  or  material, 
bnt  as  mere  promissory  representations. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

TTo  be  offldaUy  reported." 


Action  by  the  Champion  Ice  Manufactur- 
ing ft  Cold  Storage  Company  against  the 
American  Bonding  ft  Trust  Company.  From 
a  Judgment  tar  defendant,  plaintiff  appeals. 
Reversed. 

J.  W.  Bryan  and  8.  D.  Rouse,  for  appel- 
lant  Frank  M.  Tracey,  for  appellee. 

SETTLE,  J.  The  appellant.  Champion 
Ice  Manufactorlng  &  Cold  Storage  Company, 
la  a  corporation  doing  business  in  Goving- 
tim,  Ky.  It  bad  In  its  employ  a  bot^keeper, 
Geo.  H.  Weltkamp  by  name,  of  whom  It  re- 
quired a  bond  of  Indenmlty,  which  was  fur- 
nished by  the  appellee,  American  Bonding 
&  Trost  Company,  for  the  consideration  of 
fl2.50  paid  it  In  cash.  By  the  terms  of  this 
bond,  appellee  agreed  to  indemnify  appel- 
lant for  one  year  for  any  "loss  which  it 
might  sustain  by  reason  of  any  fraudulent 
or  disbonest  act  upon  tbe  part  of  Welt- 
kamp, amounting  to  larceny  or  embezzle- 
ment," that  might  occur  while  he  continued 
In  appellanfB  service  as  bookkeeper.  It  ap- 
pears that  Weltkamp,  while  In  appellant's 
service,  wrongfully  converted  (94.91  of  Its 
money,  and.  In  addition,  raised  five  of  its 
checks,  each  (100  in  amount,  which  be 
caused  to  be  cashed  at  the  First  National 
Bank  of  Covington,  and  appropriated  to  his 
own  use  the  amounts  thus  fraudulently  re- 
alized. These  frauds  seem  to  have  been  com- 
mitted In  the  following  manner:  Tbe  week- 
ly pay  roll  of  the  appellant  company,  as 
prepared  by  one  of  its  officers,  was  furnish- 
ed Weltkamp,  as  bookkeeper,  with  direction 
to  make  out  the  checks,  payable  to  blmself, 
for  the  amounts  Indicated.  Upon  thus  filling 
out  the  checks  as  directed,  Weltkamp  band- 
ed them  to  the  proper  officer  of  the  com- 
pany, who  signed  and  returned  tbem  to  him 
to  take  to  the  bank  to  be  casbed.  Welt- 
kamp raised  five  of  these  checks  $100  In 
amount,  each,  bad  tbem  cashed,  and  retain- 
ed the  amounts  of  tlie  excess  over  and  above 
tbe  sums  for  which  they  were  originally 
and  truly  Issued.  The  checks  thus  fraudu- 
lently raised  are  supposed  to  have  been  de- 
stn^ed  by  Weltkamp.  At  any  rate,  they 
have  not  been  found  or  produced  by  appel- 
lant Tbe  aggregate  amount  realized  by 
Weltkamp,  from  the  ftaudutent  alterations 
of  tbe  checks  was  (500,  and  the  addltlcmal 
sum  of  $94.91  be  retained  out  of  moneys 
collected  by  htm  as  bookkeeper  of  appellant 
or  took  from  Its  m<mi^  drawer.  Weltkamp, 
upon  learning  that  bis  peculatltma  were 
about  to  be  discovered  by  appellant,  fled  to 
parts  unknown,  and  has  ever  since  remain- 
ed concealed  and  unapprehended;  and  this 
action  was  Instituted  by  appellant  In  tbe 
Kenton  drcult  court  to  recover  of  appellee, 
on  the  bond  mentioned,  the  sum  of  $594.91 
fraudulently  appropriated  by  Weltkamp  In 
the  manner  stated.  The  appellee  filed  an- 
swer to  the  petitkin,  denying  any  liability 
on  the  bond,  except  to  the  extent  of  $94,91, 
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made  ap  of  small  amonntB  taken  ,  by  Wett- 
kamp  from  the  casb  draweo',  or  coUeetad  oC 
app^ant'i  cnstomem,  which  it  teadeced  to' 
appellant,  and,  in  addltiou,  arevredt  In  snb- 
Btance,  that  the  remainder  of  the  swu  lost-, 
to  appellant  Is  not  covered  by  the  terms  of 
the  bond,  and  that  the  Fitst  National  Bank, 
which  cashed  the  checks  raised  by  Welt- 
kainp,  is  the  sole  loser  by  his  frand,  and 
uiuat  account  to  appellant^'  under  the  Ibwb 
of  banking,  for  the  amount  of  hla  defalca- 
tion, and,  further,  that  app^Iee  cannot  Ite- 
held  liable  on  the  bond  given  for  Weltkamp, 
for  the  reason  that  appellant,  in  order  to  ' 
procure  the  bond,  mode  TatioDB  mlarepre' 
sentatlons  aa  to  the  duties  and  reaponalbll- 
Itles  to  be  Imposed  npon  Weitkamp;  because 
of  which  alleged  mterepreaestatlons  aiqwl* 
lant  is  estopped  from  recovering  on  the  bond. 
After  the  filing  of  the  rep^,  which  contro- 
verted the  affirmative  aUegatlons  of  the  an- 
swer, the  case  went  to  titat,  and  upon  con- 
duflon  of  app^lanfa  testimony  the  lower 
court,  upon  appellee's  motloo,  gave  the  Jury 
a  peremptory  instractlon.  to  find  for  appel- 
lee, which  thty  accordingly  did.  Judgment 
wag  thereupon  eatered  dlamlasing  the  peti- 
tion and  allowing  appellee  its  costs.  There- 
after appelant  entered  motion  and  groanda 
for  a  new  trial,  which  was  refused.  Of  the 
judgment  dismissing  its  petition  and  refusfsg 
the  new  trial,  appellant  now  comptalna,  and 
asks  a  reversal  at  the  hands  of  this  court. 

The  appellee-  company  Is  engaged  In  the 
business  of  fumisblDg  bonds  to  secure  the 
boiMBty  and  fidelity  of  fiduciaries  and  em- 
ployee, and  the  one  sued  on  In  this  case 
provides,  among  other  things,  that  appel- 
lee "does  hereby  agree  that  it  will  within 
three  mouths  after  receipt  of  proof,  satis- 
factory to  its  officers  and  subject  to  the  con- 
ditions hereinafter  expressed,  relmburee  the 
employer  Cappellant],  to  an  amount  not  in  ex- 
cess of  the  penalty  of  this  bond  [$2,5001, 
for  such  pecuniary  loss  as  the  employer 
shall  have  suatalned  of  mmiey.  securities,  or 
other  personal  property  bekmglng  to  the  em* 
ployer,  or  for  which  the  employer  Is  reapob' 
slble,  by  any  act  of  fraud  or  dishonesty 
amounting  to  larceny  or  emberalement  com- 
mitted by  the  employA  during  the  con  tin  n- 
ance  of  this  bond.  In  the  performance  ot 
the  duties  of  said  office,  or  position,  or  such 
other  position  as  he  may  be  subsequently  ap' 
pointed  to.  or  called  upon  to  fill  by  the  em- 
ployer in  said  eervlce."  The  bond  further 
provided  that,  in  case  of  diacovery  of  default 
or  loss,  the  appellant  should  give  immediate 
notice  to  appellee,  etc.  There  can  be  no 
question  but  that  the  covenants  of  the  bond 
cover  such  a  loss  as  was  sustained  by  the 
appellant.  Its  only  purpose  was  to  Insiure 
against  loss  that  might  result  to  appellant 
from  the  fraud  or  dishonesty  of  Weitkamp, 
amounting  to  larceny  or  embexzlement, 
whether  the  loss  was  that  of  money,  se- 
curltlea,  or  other  personal  property  belongs 
Ing  to  appellant,  or  foe  wblota  It  might  b* 


made  responsible^  and  the  Indemnllr  thus 
afforded  by  the  bond  not  only  appUea  to  any 
aot'of  fraud  or  dlsboneaty  which .  Weitkamp 
raaiy  have  committed  in  the  pcr£ormanoe  of 
his  duties  as  bookkeeper,  but  also  to  such 
as  he  may  have  committed  In  any  other 
position  In  appellant's  employment  to  which 
he  may  have  been  appointed,  or  called  upon 
to  fill.  It  Is  not  material,  therefore,  whether 
the  fiandulent  and  dishonest'  acts  of  Weit- 
kamp which  caused  loss  to  appellant  were 
committed  by  the  making  of  false  entries  In 
Its  books,  by  the  raising  of  Its .  checks,  or 
by  abstracting  money  from  its  money  draw- 
er; nor  is  It  material  whether  he  was  at  the 
time  acting  as  booltkoeper,  or  In  some  otbcr 
capacity  in  appellant's  -serrloe;  la  ^ber  or 
In  any  of  these  events,  appellee,  under  the 
terms  of  the  bond,  would  be,  and  la.  liable 
for<  the  loss  which  he  occasioned. 

There  can  be  no  doubt,  under  the  evldenoe 
In  thtB  case,  but  that  Weitkamp  was  author- 
ized by  appellant,  and  that  It  was  a  part 
of  his  duty,  to  receive  money  due  It  from 
Ita  customers,  and  to  draw  money  from  the 
bank  In  which  appellant's  account  was  kept; 
and  It  was  also  his  duty  to  account  to  ap- 
pellant for  the  moneys  thus  received.  His 
failure  to  do  so  was  dishonest  and  fraudu- 
lent, and.  In  fact,  constituted  an  act  of  em- 
beazlement;  and,  for  the  toM  resulting  to  Ms 
employer  thereby,  app^lM^  'liability  Is  fixed 
by  the  terms  of  the  bond. 

It  waa  not  necessary.  In  order  to  fix  the 
liability  of  appellee  upon  the  bond,  that  ap- 
pellant should  produce,  in  support  of  any 
claim  that  It  might  have  atlEdng  thereoader. 
such  proof  as  would  convict  Wel^mp  of 
the  crime  of  larceny  or  embezxleraent  as  de- 
fined by  the  laws  of  Kentucky.  Such  a 
narrow  construction  of  the  provisions  of  the 
contract  Is  not  required  by  the  law,  and  was 
never  contemplated  by  the  parties  to  It 
While  larceny  Is  a  common-law  crime,  yet 
In.  this  state  it  is  to  a  great  extent  statutory. 
Iknbeizlement  Is  purely  a  statutory  crime, 
bat  the  terms  "larceny**  and  "em  be  sale- 
men  t,"  in  the  bond  or  policy  sued  on,  are 
used  as  generic  terms  to  Indioate  the  dishon- 
est and  fraudulmt  breacb  of  any  duty  or 
obligation  upon  the  part  of  an  employ^  to 
pay  over  to  his  employer,  or  account  to  him 
for,  any  money,  securities,  or  other  personal 
property,  the  title  to  which  is  in  the  employ- 
er, that  may  In  any  manner  come  Into  the 
possession  of  the  employ& 

It  will  be  observed  that  the  bond  in  this 
case  is  a  printed  on^prepared,  doubtless,  by 
a  skilled  attorney  In  appellee's  employ.  The 
contract  expressed  therein  Is  but  a  form  of 
Insurance,  and  the  law  of  Insurance  Is  that, 
In  the  construction  of  policies.  If  there  be 
any  ambiguity  in  them.  It  must  be  construed 
most  strongly  against  the  insurance  com- 
pany. In  Amerfcan  Surety  Oompeny  t. 
Panljr,  170  V.  S.  1S3.  18  Sop.  Ot  652,  48  L. 
Ed.  on,  Mr.  ,TustIce  Harlan  admirably  states 
this  rule  aa  followu  **U,  looklns  «t  aU  its 
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proTisloiui,  tbe  bond  is  fairly  and  reasonably 
susceptible' of  two  constractiona,  one  faTOi> 
able  to  the  banic,  and  tlie  otb^  (aTorabie  to 
the  surety  company,  the  former,  if  consistent 
with  the  objects  for  which  the  bond  was 
glTcn,  laust  be  adoirted;  and  this  for  the 
reason  that  the  instrument  which  the-  court 
la  invited  to  Interpret- vas  drawn  by  the  at- 
toroeye,  offlcers.  or  agents  o£  the  sivety  com- 
pany. This  is  a  well-established  rule  in  the 
law  of  insurance.  First  Natiojial  Bank  t, 
Hartford  Fire  Insurance  Company,  95  U.  S. 
UT3  [24  li.  Bd.  068].  * '  *  *  Aa  said  by 
Lord  St.  Leonards  In-Anderson  v.  Fitzgerald, 
4  H.  Ii.  Cas.  4Sa:  'It  [a  life  polloy]  is,  of 
course,  prepared  by  the  company;  and  iC.. 
tta«reforer  there- should  b&  any  ambiguity  In  - 
ft  It  must  be  taken,  accordlUK  to  law,  most 
strongly  against  the  person  who  prepared  It' 
There  is  •  no  sound  reasoo:  why  this-  rule 
should  not  ' be  aK>Ued  In-thto  case.  The  ob- 
ject of  the  bond  in  suit  was. to  indemnify 
or  insure  tlM  bauk.  agaliist  loss  arising,  from 
any  act  of  fraud- oi>  dishonesty  on' the  part 
of  O'Brien  In  connection  with  his  duties  as 
cashier,  or  with,  the  duties  to  which,  in  the 
employer's  service,  ha  might  be  ssbscquently 
appointed.  That  object  should  not  be  de- 
feated by  any  narrow  Interpretation  of  Its 
prorlsloQfl^  nor  by  adopting,  a  conabruction 
favorable  to  the  company,  if  there  be  an* 
other  construction  equally  admissible  under 
the  terms  of  the  Instrument  executed  for  the 
protection  of  the  bank."  In  Fidelity  &  Oas- 
uslty  Company  t.  Gate  City  National  Bank 
tGa.)  25  S.  K.  392,  83  L.  B.  A.  821,  54  Am. 
St  Rep.  44Q,  a  bond  similar 'to  the  ojoe  un- 
der consideration  was  executed  by  the  Fl* 
dellty  &  Cssnalty  Company  to  Indemnify  the 
bank  against  loss  by  reason  of  the  fraud  or 
dishonesty  of  one  Lewis  Redwlne  in  connec- 
tion with  his  duties  as  paying  teller,  "or  the 
dnties  to  which  In  the  empley^^'s  serrice 
lie  may  be  snbseqnaatly  assigned  by  the  em- 
ployer." After  the  execution  of  the  bond, 
Redwlne  was  .mada  Assistant  cashier,  and  as 
such  became  a  defaulter,  causing  lose  to  the- 
bank  In  a  large  amount.  The  Bopreme  Court 
of  Geoi^,  In  dJacuserilng  .the  liability  of  the 
guaranty  company  on.  the  bond,  said:  "One 
of  the  questions  fortledslon  is  whether  or  not 
the  company  was  surety  for  talm  in  the  latter 
capacity  [that  ot  asstetant  cashier^  In  view 
of  the  com^ebeoalvenes*  of  the-  abovft- 
quoted  langpngy,-  -would  be  difficult  to  hold 
It  was  not  He  was  eertahily  appointed  sub- 
aeqoent  to  tbe-e»euUon  of  the  bond  to  the 
oflBUw  of  asslBtant  caaUcr,  as  such  had  dnties 
to  perform  .In  bis  employer's  service,  and  by 
a  vlolatifHi  ct  those  duties  brought  loss  to 
tbe  marter.  We  IMok  the  plain  language 
of  the  oonttact  oorrere  the  predse  state  of 
facts  which  arose,  and  that  tlw  company  Is 
aa  much  bound  to  answer  to  the  bank  for 
Redwlne's  dUtboasstr  In.  the- latter  capacity 
as  In  the  former."  Under  the  rule  announced 
In  tbe  case  supra,  It.lsimanlfest  that  though 
"n'oltkamp,  In  tbe  application  made  by  ap- 


pellant to  aweUee  for  tbe  boud.suad  on,  was 
designated  as  >  a  bookkeepei'  in  its  service, 
and  Is  so  entitled  in  the  bond  ItseU,  the  fact 
that  he  was  intrusted  by  his  employer  with 
the  duty  o£  making  out. checks,  and  drawing, 
money  from  the  bonk  thereon^  did  not  relieve 
appellee  from  liability  on<  the  bond,  as,  at 
most,  the  additiouai  duty^wtss  only- one  that 
was'  aa^ned  him  by  hisi  employer  subse- 
quent to  tlie  exeratinn  of  the'  bond,  and  was 
allowed  by  the  terms  of  the  bond  itself.  We 
are  not  however,  prepared  to  concede  that 
the  appellee  would  not  have  been  liable  for 
the  dishonesty  of  Weitkamp  In  causing  loss 
to<  his  employer-by  raistog:  the  checks,  and 
appropi^ting  the-  money  thereby  received 
from  tbe  bank.  Even  In  the  ahswce  of  the 
PMvitioa  of  the  bond  mentioned,  for  we  la- 
cltea  to  the-(^)lni«n-  that  the  duty  of  making 
outctae^i^  and  procuring  money  of  the  bank 
thuemt  was  I  ai  serrioS'  that  might  propo^ 
and  naturally  have  been  Intrusted  to  a  book- 
keeiwr. 

II  la  contended  by  counsel  for  appellee  that 
the  First  National  Bank  of  Covington  Is 
liable  to  appellant  for  the  sum  embeasled  by 
Weitkamp,  and-that  It  therefore  has  no  cause 
oft  action  upon  the  bosid.  executed  by  appellea. 
We  40  not  so  understand  the  law.  It  is  true 
that  the  relation  of  a  bank  and  its  depositor 
la  that  of  debtor  and  creditor,  and  it  is  like- 
wise true  that  a  bank  must  know  the  slg- 
nattire  of  a  depoaitor.  who  drawa  a  check 
upon  It  We  may,  for  the  purposes  of  this 
case,  even  admit  tbe  >rule  to  be  that  a  bank, 
in  paying  a  forged,  or  altered  check,  does  so 
at  its  peril,  and  at  its  own  loss^  but  we  think 
the  facts  of  this  case  present  an  exception  to 
this  rule.  It  was  known  to- the  bank's  oAt 
cers  that  Weitkamp  was  tbe  bookke(4>er  and 
trusted  agent  of  appeJlant  and  that  he  was 
required-  to  fill  up  and  cash  ito  chc^,  tbongb 
without  authority  to  sign  them  in  his  own 
name  or  that  of  his  employer.  In  the  course 
of  thdr  business  relatlaBS  with  the  appelant 
Its  officers  and  agents,  tbe  bank  officers  must 
be  presumed  to  have  become  acquainted  with 
their-  handwriting/  and  that  of  Weltkanqpr] 
and  therefore  anycbange  of'tbe  amount  of' 
a  ctaedE  from:  appelant,  s^tpearlng  In  tile 
haudwrltlngi  of  Weitkamp.  would  have  excit- 
ed .neitt»r  alarm  n«r  snsplelOB  in  their  mlndi^ 
oo  such  aIt»atloD  or  change  wenld  have  been 
within  the  apparat  scope  of  Wett&mp's  au- 
thority; and  the  payment  by  the  bank  of  any 
cheek  altered  by  blm,  under  sieh  clrcnm- 
stanoes,  would  not  Impose  uiy  liability  on 
tbe  bank,  to  reimburse  appeHant  tor  tbe 
amount  thereof.  It  is  unneeessary.  there- 
fore, to  determine  wbat  tbe  liability  of  the 
bank  to  appellant  would>  have*  been  under 
other  drcnmstouces.  But  even  tbongb  tiie- 
bank  were  liable  to  appellant  for  the  amount 
the  checks  were  raised,  that  fact  would  not 
in  our  opinlOD,  exonerate' appellee >  from  Ik* 
btlity.  Tbe  purpose  of  the  bond  was  to  for- 
nlsb  Indemnity  to  appellant  fromJosa  result* 
Ing  from  the  fraud  or  dishonesty  of  Welt- 
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fcamp.  The  position  of  appellee  was  not 
only  that  of  an  Insurer,  but  In  some  sort 
that  of  a  surety  as  well,  and  in  both  these 
capacities  Its  liability  Is  primary  and  direct 
It  would  be  restricting  the  law  of  both  in- 
surance and  suretyship  to  an  absurd  degree 
to  say  that  appellee  cannot  be  held  liable 
until  after  appellant,  having  exhausted  ev- 
ery other  remedy,  or  prosecuted  to  insolven- 
cy any  others  who  might  be  liable,  is  still 
not  reimbursed.  In  other  words,  appellee's 
liability  does  not  depend  upon  whether  ap- 
pellant might  collect  the  stolen  $500  from 
some  one  else.  Having  a  right  of  action 
against  the  defaulter,  Weltkamp,  appellant 
has  also  a  right  of  action  against  the  guaiv 
antor  of  his  honesty. 

It  Is  also  contended  for  appellee  that  as 
appellant,  in  answer  to  certain  written  ques- 
tions propounded  to  It  by  appellee  before  the 
execution  of  the  boud.  In  substance  represent- 
ed that  Weltkamp's  position  in  its  service 
would  only  be  that  of  a  bookkeeper,  and  that 
the  largest  amount  of  cash  likely  to  be  In  hla 
custody  as  Its  bookkeeper  would  be  only  a 
few  dollars  In  the  cash  drawer,  or  for  daily 
dq;>oBlt,  this  representation  amounts  to  a 
warranty,  and,  being  false,  had  the  effect  to 
relieve  appellee  from  liability  on  the  bond. 
The  cause  of  action  declared  on  is  not  in  our 
opinion,  affected  by  the  representation  in 
question.  It  was  not  a  warranty,  or  so  in- 
tended. Section  639,  Ky.  St  1899,  provides 
that,  "all  statements  or  descriptions  In  an  ap- 
plication for  a  policy  of  Insurance  shall  be 
deemed  representations  and  not  warranties; 
nor  shall  any  misrepresentations,  unless  ma- 
terial or  fraudulent  prevent  a  recovery  on 
the  policy."  Viewed  in  the  light  of  this  stat- 
ute, and  of  the  well-known  rule  of  ele- 
mentary law  that  contracts  of  insurance  are 
to  be  construed  more  favorably  to  the  Insur- 
ed than  the  Insurer,  the  answers  contained  in 
the  application  were  not  warranties;  and, 
by  the  terms  of  the  Iwnd  Itself,  it  is  apparent 
tUat  they  were  neither  fraudulent  nor  ma- 
terial. There  Is  no  averment  In  the  answer 
that  the  bond  of  Indemnity  would  not  have 
been  executed  if  the  answers  contained  In 
the  application  had  shown  that  Weltkamp 
would  have  been  permitted  to  draw  money 
from  the  banks  on  checks  for  the  weekly  pay 
roll,  nor  does  the  answer  allege  that  appellee 
was  In  any  way  misled  or  deceived  by  appel- 
lant's answers  to  Its  written  questions.  They 
were.  Indeed,  mere  promissory  representa- 
tions, which.  In  the  language  of  Mr.  Joyce  on 
Insurance  (paragraph  190),  are  to  be  treated 
as  "mere  declarations  of  an  unexecuted  in- 
tention, and  a  failure  to  comply  with  such 
declarations  la  not  fatal  to  a  recovery  upon 
a  contract  not  induced  by  It" 

Being  of  the  opinion  that  the  lower  court 
erred  In  giving  the  peremptory  instruction, 
as  well  as  in  the  matter  of  refusing  appellee 
a  new  trial,  the  judgment  is  reversed,  and 
cause  remanded,  nitb  directions  to  the  lower 


I  court  to  set  aside  the  verdict  and  judgment 
i  and  grant  appellant  a  new  trial,  not  incon- 
sistent with  the  opinion  herein. 

REED  V.  ILLINOIS  CENT.  B,  CO. 
(Court  of  Appeals  of  Kentucky.    June  IS, 
1903.) 

CONTRACTS  —  FtTRNISHINO  RAILROAD  WITH 
PILING— CONSTRUCTION— nUB  OF  PERFOBU- 
ANCS-BRBACH— MEASURE  OF  DAMAGES. 

1.  A  contract  to  furnish  a  railroad  company 
with  piling  diuring  the  year  1901  stipulated  that 
it  was  to  be  delivered  pnrsuant  to  ordera  from 
time  to  time,  "but  It  is  understood  and  agreed 
that  ut  least  five  hundred  pieces  of  piling  shall 
be  ready  for  delivery  to  us  on  or  before  June 
Ist,  1901,  and  the  balance  *  *  *  on  or  be- 
fore August  Ist,  1901."  The  railroad  company, 
in  a  letter  inviting  the  propositioD,  stated  that 
the  greater  portion  was  wanted  during  the  eariy 
part  of  the  year,  and  only  requested  a  bid  for 
the  first  sis  montbs;  and  in  a  second  letter  it 
was  stated  that  the  piling  must  be  cut  at  once. 
Held,  that  the  contract  obligated  the  railroad 
company  to  order  not  less  than  500  pieces  of 
piling  in  time  to  ttiable  plaintiff  to  deliver  it 
on  or  b^re  June  1,  1901,  and  did  not  leave 
it  optional  with  the  cmnpany  to  order  at  any 
time  during  the  year. 

2.  Where  a  railroad  company  contracts  for 
piling  to  be  delivered  ou  its  right  of  way  by  a 
certain  date,  pursuant  to  orders  given  therefor, 
the  measure  of  damages  on  breach  of  the  con- 
tract by  it  Is  the  difference  between  the  actaal 
cost  to  the  contractor  of  delivering  die  piling 
and  the  contract  price. 

Appeal  from  Olrcnlt  Conrt,  Crittenden 

County. 

"Not  to  be  officially  reported." 

Action  by  J.  P.  Reed  against  the  tllinoU 
Central  Railroad  Company.  From  a  judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Reversed. 

HoUoy  &  ntley,  for  appellant  Plrtle  ft 
Trabue,  J.  M.  Dickinson,  and  Bine  ft  Noun, 

for  appellee. 

BURNAM,  C.  J.  Appellant  3.  P-  Reed, 
brought  this  action  against  the  appellee,  the 
Illinois  Central  Railroad  Company,  for  dam- 
ages for  an  alleged  violation  of  a  contract 
for  piling,  dated  February  26.  1901,  the  es- 
sential parts  of  which.  In  the  determination 
of  this  controversy,  read  as  follows:  "You  to 
furnish  this  company  and  we  to  take  from 
you  during  the  year  1901,  square-hewed 
white  oak  piling  according  to  our  speclflca- 
tiona.  «  •  •  The  piling  to  be  furnished 
and  received  under  this  contract  Is  to  be  of 
such  various  lengths  and  such  number  of 
pieces  of  such  respective  lengths  as  we  may 
require  and  give  you  orders  for  from  time 
to  time,  such  piling  to  be  not  less  than  fifteen 
feet  in  length  nor  over  seventy  feet  In 
length,  the  aggregate  number  of  pieces  of 
piling  to  be  furnished  and  received  under  this 
contract  to  be  not  less  than  five  hundred 
pieces  nor  to  exceed  one  thousand  pieces  of 
piling,  all  of  the  piling  to  be  subject  to  an 
inspection  and  rejection  at  the  point  at  which 
delivery  of  same  is  to  be  made,  all  piling  to 
be  delivered  on  the  rlj^t  of  way  of  this 
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company  between  Princeton,  Kentucky,  and 
Henderson,  Kentucky,  at  such  points  on  said 
right  of  way  and  piled  In  such  manner  con- 
venient for  loading  on  cars  as  our  Inspector 
may  direct,  such  delivery  to  be  made  from 
time  to  time  to  meet  our  requirements,  as 
will  be  specified  on  orders  sent  to  yon  from 
time  to  time  during  the  current  year  1901, 
but  It  la  understood  and  a|p%ed  that  at  least 
five  hundred  pieces  of  piling  shall  be  ready 
for  delivery  to  us  on  or  before  June  Ist,  1901, 
and  the  balance  of  the  piling  called  for  In 
this  contract  shall  be  ready  for  delivery  to 
us  on  or  before  August  1st.  1901."  The  Is- 
sue between  the  parties  Is  as  to  the  con- 
struction of  the  contract.  Appellant  claims 
that  the  railroad  company  was  bound  by  the 
terms  of  the  contract  to  order  not  leea  than 
500  sticks  of  piling  [n  time  for  him  to  fill 
the  order  for  delivery  by  the  Ist  day  of  June, 
and  that,  If  It  elected  to  order  the  balance  of 
the  piling  contracted  for,  the  contract  re- 
quired that  the  order  should  be  made  there- 
for by  the  railway  company  In  time  to  have 
permitted  the  appellant  to  have  gotten  it 
out  and  ready  for  delivery  before  the  let  of 
August.  Appellee,  on  the  other  hand,  In- 
siflts  that  whilst,  under  the  terms  of  the  con- 
tract, it  had  the  right  to  require  appellant 
to  deliver  SOO  pieces  before  the  1st  day  of 
Jane,  1901,  and  the  balaqce  of  1,000  pieces 
on  or  before  the  Ist  day  of  August,  1901,  If 
It  BO  elected  It  could  disregard  these  periods 
of  delivery,  and  order  the  piling  at  any  time 
during  the  year  1901  when  It  saw  fit,  pro- 
vided it  did  not  order  more  than  500  pieces 
before  the  1st  day  of  June,  nor  more  than 
1,000  pieces  before  the  let  day  of  August. 
It  is  conceded  that  appellee  ordered  and 
plalntur  delivered  211  pieces  of  piling  before 
the  1st  day  of  June,  and  that  on  the  30tb 
day  of  September,  1901,  It  made  an  order  on 
the  plaintiff  for  289  pieces  of  piling,  the  bal- 
ance of  the  500  pieces,  and  that  this  order  call- 
ed for  piling  running  from  35  to  60  feet  long. 
The  testimony  conduces  to  show  that,  imme- 
diately after  the  execution  of  the  contract, 
tbe  appellant,  Reed,  bought  trees,  and  col- 
lected teams,  men,  and  machinery,  with  the 
view  of  complying  with  his  contract  with 
appellee;  that  after  the  Ist  day  of  August, 
having  despaired  of  receiving  any  additional 
orders,  he  discharged  his  men  and  disposed 
of  the  greater  part  of  his  teams,  and  that 
sabseqnently  thereto,  on  the  30th  day  of  Scp- 
tembo',  the  appellee  mailed  to  him  an  order, 
vrhlcdi  reached  him  In  the  early  part  of  Oc- 
tober, for  289  pieces  of  the  very  longest 
lengths  provided  for  by  the  contract;  that 
appellant  made  a  profit  of  4^  cents  per  lineal 
foot  upon  the  piling  ordered  and  delivered, 
and  testifi^  that  he  could  realize  at  least 
this  pn^t  upon  the  289  sticks,  which  com- 
pleted the  minimum  number  under  the  con- 
tract, if  the  railroad  company  had  furnished 
bim  the  order  and  specifications  at  any  time 
prior  to  the  1st  day  of  June  or  the  1st  day  of 
Xngast,  bnt  that  It  would  have  been  impos- 


sible for  him  to  comply  wltb  the  orders  for 
the  remaining  289  pieces  which  reached  him 
In  October  during  the  year  1901,  even  If  he 
had  held  his  men  and  teams  together. 

Upon  the  trial  the  special  Judge  Instruct- 
ed the  Jury  as  follows: 

"(1)  The  court  says  to  the  Jury  that,  by 
the  terms  of  the  contract  filed  with  the 
plaintiffs  petition,  It  was  the  duty  of  the 
defendant  to  make  requisition  f<a-  a  minimum 
of  500  sticks  of  plUng  within  the  dimensions 
of  fifteen  to  sixty  feet  In  length,  and  within 
the  other  dimensions  stated  In  the  contract, 
for  delivery  along  the  right  of  way  of  its 
line  of  road  from  Princeton,  Ky.,  to  Hender- 
son, Ky..  during  the  year  1901,  at  such  times 
as  defendant  might  order  same,  and  the 
plaintiff  was  requhred  to  make  and  deliver  as 
many  as  five  hundred  pieces  of  said  piling 
on  or  before  June  1,  1901,  if  ordered,  and  not 
more  tlian  1,000  pieces  on  or  before  August 
1,  1901.  if  ordered  by  the  defendant;  and,  if 
the  Jury  believe  from  the  evidence  that  the 
defendant  did  make  requisition  for  the  min- 
imum number  of  five  hundred  pieces  of  piling 
during  the  current  year  1901,  then  the  law 
Is  for  the  defendant,  and  they  will  so  find, 
unless  they  further  believe  from  the  evi- 
dence as  stated  In  Uistruction  No.  2. 

"(2)  The  court  says  to  the  Jury  that,  al- 
though they  may  find  from  the  evidence  that 
the  defendant  did  make  requisition  of  the 
plaintiff  during  the  current  year  1901  for  the 
minimum  number  of  five  hundred  stlclcs  of 
piling  of  the  dimensions  named,  still,  if  they 
believe  from  the  evidence  that  the  requisition 
for  any  part  of  said  500  sticks  was  made  so 
late  In  the  year  as  to  render  It  physically 
Impossible  for  the  plalntlfF  to  fulfill  said  req- 
uisition, then  the  law  Is  tor  the  plaintiff,  and 
they  will  find  for  him  the  damages  be  may 
have  sustained,  fixing  same  accwdlng  to  in- 
structions Nos.  3  and  4." 

By  the  express  terms  of  the  contract,  the 
railroad  company  obligated  Itself  to  order 
not  less  than  500  pieces  of  piling,  which 
should  be  ready  for  d^very  to  it  by  the 
appellant  on  or  before  the  Ist  day  of  June, 
1901.  It  was  impossible  for  the  appellant  to 
comply  with  this  stipulation  of  the  contract 
without  a  previous  order  from  the  railroad 
compauy,  specifying  the  length  and  sizes  of 
this  piling,  and  by  necessary  Implication  the 
contract  Imposed  upon  the  railroad  company 
the  duty  to  order  these  pieces  early  enough 
to  have  enabled  appellant  to  perform  his  part 
of  the  contract  To  say  that  appellant  was 
bound  to  have  SOO  pieces  of  piling  ready  for 
delivery  on  or  before  the  1st  day  of  June, 
1901,  and  at  the  same  time  to  say  that  the 
railroad  company  was  under  no  obligation  to 
have  given  an  order  specifying  the  length 
and  sizes  of  the  piling  as  required  by  the  con- 
tract, would  be  to  render  it  Impossible  of 
execution  by  appellant  We  think  It  was  the 
plain  purpose  of  the  parties  that  the  rail- 
road company  should  make  Its  order,  specify- 
ing the  length  of  at  least  SOO  pieces  of  plliuc 
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In  time  to  ham  enabled  the  appellant  to  com- 
ply with.  hlB>  contract  for  delivery  on  or  be- 
fore the  iRt  day  of  Jnne,  IDOl;  and  that  this 
was  the-  conatmotion'  placed  upon,  the  con* 
traet  by  th«  parties  previous  to  and  at  the 
date  of  Its  execution  Is  dearly  shown,  by  ai>- 
pellee's  letters,  which  are  copied  Into  the  bill 
of  eTidenre.  lo  Its  Qrst  letter  to  appellant, 
dated  Deceiuber  IQthi  InTltlng-hlDi  to  make  a 
proposition  for  fnmlshlus:  the' piling.  It  no- 
tifies him. that  It  wontd  wouit  the  gneater  por- 
tion of  the  piling:  delivered  dnrliig:.tfae>  early 
part  of  the  yeai;  and.  only  requested^  him  to 
bldi  upon  piling  for  the  first  sir  months  of 
the  year  1901.  In  Its  secoi^  letter,  dated 
Febnmry-2di  It  tells  him  that  he  must  cut 
the  piling  at  oncci  while  the  s^  Is  dowu. 
Of  course^  It  would  hare  been  Impossible 
tor' appellant  to  do  this  without'  ai  previous 
order,  as  the  length,  of  the  piling- was  to  vary 
from  15  to  70  feet  In' our  opinion,  the  rail- 
road company  was  bound  under  Its  contract 
to  order  not  less  than  500  pieces  of  piling  In 
time  to  have  enabled  the  appellant  to  have' 
delivered' it  on  or  befive  the  1st  day  of  June; 
and  the  Jucy  should:  have  been  instructed  on 
this  thaery;  Instead,  of  upon  that  that  the 
railroad .  company  had  the  right  to  have  or- 
dered this  piling  at  any  time  during  the.  year 
1901. 

The' trial  court  properly  defined  the  meas- 
ure of  appellant's  damage  as  the  difference 
betwera  actual  cost  to  him  of  delivering  the 
piling,  contracted  for  on  the  right  of  way  of 
the  company,  and  the  contract  price  he  was 
to  receive  therefor;  bat;  for  the  errors  point- 
ed out  in  Instrnctlons  1  and.  2,  the  Judgment 
Is  reversed  and  the  cause  remanded  for  pEO* 
ceedlnga  consistent  hereraritb. 


LOWEST  T.  CITY  OF  L&XINOTON. 
(Court  of  Appeals  of  Kentodty.   Jane  18, 
190&) 

HDNIGJPAZ.  CORPORATIONS-DBLSOATSD  POW- 
■H8— DELBOATION  TO  AQK NTS-OFFICES 
—CREATION  BT  ORDINANCE. 

1.  ITndcf  the  Constitatiou  aad  its  'Charter,  the 
ci^  of  LexiogtOD  has  do  powef  to  create  any- 
office  or  officers  other  than  those  provided  for 
therein. 

2.  An  ordinance  of  a  cKy  providing  for  the 
construction  of  a  sewer  system,  aad  appointinK 
certain  persons  to  superiutend  its  construction, 
employ  a  sanitary  engineer,  advertise  for  ana 
receive  bids,  fixing  such  restrictions  and  limi- 
tations as  they  might  determine,  not  being  re* 
qnfred  to  report  to  the  council  any  bids  which. 
In  their  judgment,  the  city  ebould  not  accept, 
was  an  invalid  delegation  of  powers  'delegated 
to  the  cooncil  by  Ky.  St.  1899,  S  3068,  giving 
to  the  city  counrll  of  that  city  the  power-  and 
authority,  by  ordinance,  to- establish,  erect,  and. 
maintain  sewers. 

Appeal  from  Circuit  Court,  Fayette  County. 

"To  be  officially  reported." 

Action  by  C.  Lowery  against  the  city  of 
Lexington.  From  a  Judgment  for,  defendant, 
plaintiff  appeals.  Affirmed. 

ft.  0M  Husle^al  Corporationi,  vol.  M,  CsnL  Olg, . 


Bneckliuldce  &.  Slielby,  for  app^aat  W. 
S.  Bronsten,  tor  8inieUe&  - 

NUNN.  J.  This-  actloo  was  instttotei  by 
C.  B.  Lowery,  appellant,  to  teal  the  vaiidtty 
of  Ordhianoe  No.  1872,  passed  by  tbe-  city 
coancll  of  Lexlngtoni  Kyj  The  ocdl&ance 
was  to  aatborlZB  and  prvridft  for- the  coo- 
straotlon  of  a  systemiof-  sewmr-ln  the  city 
of  LeKlngtoni  and  to  order -^a  electioait*  de- 
termine the  qnestioD  of  -  Issuing.  $tSO,OIM  of 
IxnadS'Of  the  city  foe  that  parpeaa  The  'dty 
demorred  to  the  petttlon  of  appellant,  the 
court  sustained  the  demnsrer,  and  adjudged 
that  theordinance-was  luTalid  and  vsld.  To 
test  that  question  Is  the  object  ofi  thls-appeaL 

The  first  section  of  the  >  ordinance  avthar- 
laes  sewers  I  to  be  cenatruated  In  accordance 
with  plana -drawn  by -Col.  Qeorge'E.  Waring, 
with  such  changes,  alteratlonB/  exteaelons, 
and  additions  as  might  be  deteraibied:  vpon 
In-  tbe  mode  and  manner  -tlurclnaf  ter  set'  oat 
and  provided.  The  second^'  seetlon  provided 
the  manner  of'  Iseulng.  the*  bends,  and'  tbe 
terms  tb^eof.  The  other  sections^  down:  to 
the  seventh,  provided  the  manner  of'  boUiiig 
the  election  and  determining  the  result  there- 
of. Tbe  seventh  sectiott  Is  a»  follows: 
"George  S.  Shanklln,  L.  Q.  Cox,  R..  P.  Stoll, 
3.  R.  Barr,  Jud^e  MAtt  Walton  and  Gns 
Straus  are  hereby  employed  by  the  dty  of 
Lexington  to  superintend  and  supervise  the 
construction  of  the  sanitary  sewer  system  of 
said  city,  as  provided  for- is  tills  oi^inaacei 
And  the  general  council  Is  hereby  antliorteed 
to  pay  to  said  named  persona  as-  wagos-  a 
sum  not  to  exceed  $SOOK)0  each."'  Section  8 
authortssed  the  employment  of  a>capaMe,j  cona- 
petest  sauitary  engineer;  who  -  was  author' 
Ized,  under- the  saperiuteBdeaee'  of  the  pcr- 
Bons  named  In  section  7,  to  soperliitesd  all 
work,  examine  all  materials;  centmcts.  and 
purchases  made  under  this  ordinance,  and, 
under  the  dlrectiou  of  the  persons  named,  to 
superintend  the  constrnction  of  thO'  senrerv 
disposal  fl^d,  tanks,  buildings  mactataiezy,  or 
appliances  to  be  constmeted  uadts  Hie -ordi- 
nance. Seetion  9  authorlsBd  the<  p^raons 
named  In  section  7  to  advertise  for  bids  for 
the>  construction-  of  tbe  systain,  aad  to  fix 
surti  restrictions  and  limitations  tharetn  as 
they  might  determliM^  and  receive -the -bids, 
and  to  open  and  compare  'sasit^  and  to  report 
to-tbe  general  council  the  mtmes-ot  the-low^ 
est  and  best  bidders,  and  to  prepave  all*  Dec- 
essary  cfmtracts,  spedflcations^  and  plansL 
If,'  in  the  Judgment-  of  tfae  persons-'naBied  in 
sectioD  7,  the  bidS'reoelved'by  them  -wen?- too 
high,  or  for  any  reason-were  notsucfc  trtds^sa 
the  city  should  accept;  they  were'  authorised 
to  reject  all  bids  and  advertise  for  new  bids, 
without  reporting  to  the  general  cooncil  theli 
action.  Section  9  doses  as  toUawB:  "It  be- 
ing distinctly  understood  and  provided  In  thds 
ordinance  that  said  persons  are  nob  required 
to  report'  to  the  general  csonoll  any  bids 
which,  in  the  Judgment  of  said  persona,  the 
general  council  ought  not  to  aocept,  or  any 
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oontrftctB  which  the  said  persons  do  not  be- 
lieve the  city  ought  to  enter  Into."  Section 
10  provided  that  no  money  nhookt  be  paid 
To  any  contractor  under  any  contract  entered 
into  by  Tlrtue  of  ttils  ot^inance-  until  the 
work  had  been  esamined  aadi  approrcd  by 
the  engineer  employed  under  this  ordinance, 
nnd  a  certificate  lasued  to  eutHi  contraotor  by 
the  eoslneer,  a&d  tbe  same  was  appcoved  by 
the  persona  nasied  In  mctioD  7,  and  when 
tbe  certificate  was  thus  Issued  and  approved 
the  saEoe  sbrald  become  binding  upon  the 
city,  and  should  be  paid  out  of  tbe  proceeds 
of  the  sale  of  the  bonds.  Section  11  ot  the 
ordinance  closes  as  follows:  "If  any  part  of 
this  ordinance  Is  declared  Illegal  by  any  court 
of  competent  Jurisdiction,  then  no  bonds  are 
to  be  issued  under  this  ordinance,  and  this 
ordinance  is  to  be  considered  as  invalid  and 
void." 

Appellee's  counsel  contends  that  tbe  ordi- 
nance Is  void  because  It  creates  new  offices 
and  officers,  and  names  the  persons  to  fill 
tbem,  which  he  ctalma  Is  in  violation  of  the 
Constitution  and  the  city  charter.  Appel- 
lant's counsel,  on  the  otb»  hand,  contend 
that  the  ordinance  does  not  create  any  office 
or  officer,  and  that  the  persons  named  In  the 
ordlunnce  were  not  appointed  as  officers,  but 
only  as  agents  of  the  city  to  superintend  the 
couEitrnction  of  the  sewerage  ^atem  provid* 
ed  for  therein.  We  are  of  the  opinion  that 
tlie  ordinance  is  void  in  either  event.  If 
they  are  to  be  regarded  as  officers,  then  it  la- 
void  because  the  city  had  no  power,  under 
the  Constitution  and  charter,  to  create  any 
oCBce  or  officers  other  than  those  provided  for 
tliereln.  See  the  case  of  Lowry  v.  Olty  of' 
Lexington,  68  S.  W.  1109.  If  it  was  intended 
by  the  ordinance  to  mal^e  them  sUnpIy  agents, 
then  it  is  void  because  they  supplant  the  city 
council  in  the  matters  provided  for  in  the  or- 
dinance. The  General  Assembly,  by  section 
3058  of  the  Kentucky  Statutes  of  1899,  dele- 
?;:tnd  to  the  (ity  council  of  the  city  of  Lex- 
ington the  power  and  authority,  by  ordinance, 
to  establish,  erect,  and  maintain  sewers;  and 
It  had  no  power  by  ordinance  to  delegate  this 
power  to  others,  and  relieve  Itself  of  responsi- 
bility. We  do  not  mean  to  be  understood  to 
Eay  that  the  ctty  cotmcii  should  perform,  the 
manual  labor,  or  be  present  In  a  body  or  In- 
dividually to  superintend  tbe  construction  of 
the  sewer;  but  it  should  retain  the  power 
and  control,  and  remain  supreme  in  the  mat- 
ttr  of  the  approval  of  the  plans'  and  specifica- 
tions, material  to  be  used,  prices  to  be  paid 
for  same,  the  acceptance  or  rejection  of  bidtf 
for  the  work,  and  the  approval  or  rejection 
of  the  work  when  completed,  the  issual  of 
the  bonds,  tbe  payment  of  the  money  on  con- 
tracts, and  other  like  duties  and  powers. 
The  council  had  no  right  or  power  to  dele- 
pate  such  duties  and  powers  to  otherst  and 
r>Mieve  itself  from  the  labor  and  responsi- 
bility thereof.  Dillon,  In  his  work  on  Mu- 
Eicipal  Corporatious.  vol.  1  (3d  Ed.)  8  90,  uses 
this  lanenage:  "The  principle  Is  a  plain  one 


that  the  public  powers  or  trusts  devolved  by 
law  or  charter  upon  the  council  or. governing 
body,  to  be  exercised  by  It  when  and  in.  sudi 
manner  as  It  shall  Judge  best,,  cannot  be  dsJe- 
gated  to  others."  In  the  same  work  (veiume 
2,  §  779)  this  language  is  found:  "We  have 
already  had  occasion  to  refer  to  tJbe- principle 
that  public  powers  conferred  upon,  a  mu- 
nicipality, to  be  exerdaod  by  Its  council  when 
and  In  such  manner  as  it  shall  Judge  best, 
ar&. incapable  ot  delegation.  The  principle 
extends  to  the  authority  conferred  npom  a  ma> 
cidpal  corporation  to  levy  and  collect  taxes, 
or  to  detoinlne  upon  the  necessity  and  char- 
actsr  of  local  IngiHroTementi,"  To  the  sane 
effect  Is  the  case  of  Hydes  t,  Joyei^  4  Bnsb* 
464.  96  Xm.  Dec.  3U. 

We  are  clearly  of  the  opinion  that  the  ovdl* 
najice  Is  void.  Wfaer^ore  tbe  Judcmcat  oC 
the  lower  court  l^  afflmieC 


NJII^ON,  MOKHIS  &  CO.  t.  E.  BBHKOPF 

&  isONS. 

(Court  of  Appeals  of  Kentucky.    June  17; 
1903.) 

PROOBSS— SBRVICB-NOHRaSIDENT  OORMKA- 
TION— RESIDENT  AGENT— RSTCBM  OF 
SBRVICS-SUFFICIENCT. 

1.  Under  Civ.  Code  Pmc.  S  fil>  snbsec.  6, 
providing  that.  In  actions  against  an  asociatioo 
or  joiut-stock  company,  tlie  members  of  which 
reside  In  another  state,  engaged  in  businwa  in 
this  state,  tbe  summons  may  be  served  on  the 
manager,  agent,  or  person  in  charge  of  such 
business  in  tbe  comity  where  tbe  business  is 
carried  on,  etc.,  the  return  ot  service  on  tbe 
agent  of  a  foreigu  corporatLoo  need  not  show 
all  the  facts  set  out  m  the  statute,  but  Is  stu- 
dent if  they  are  shown  by  the  record. 

2.  Civ.  Code  Prac.  {  51,  subsec  6,  authorises 
the  FierTice  of  sumnmns  in  an  action  against  a 
nonresident  corporation  on  the  agent  or  manager 
of  ^ch  corporation  in  this  state.  A  company 
dealing  in  hides  wired  to  a  broker  living-  in  this- 
state  their  prices,  and  he  sold  certain  nides  as 
the  representative  of  the  corporation,  forward- 
ing the  order  to  the  corporation,  which  accept- 
ed it  and  filled  it,  the  order  being  sabjeet  to 
their  approval.  Beld,  that  tbe  brwer  was  the 
agent  of  the  corporation,  within  the  statute. 

Appeal  from  Circuit  Court,  IfeCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  E.  Rehkopf  &  Sons  against  Nel- 
son, Morris  &  Co.  Fiflm  a  Judgment  fee 
plaintUfe,  defendants  uppeaL  AfitrmeO. 

W.  H.  Reed,  tor  appeUoMi.  BkwmfleM  ft 
Crlce,  for  appellees. 

HOBSON.  J.  On  August  11^  1890,  E.  K. 
Rehkopf  &  Sons  filed  tbelr  petition  ordinary 
in  the  McCracken  circuit  court  against  Nel- 
son, Morris  &  Co.,  praying  a  personal  Judg- 
ment for  $213.28  on  account  of  certain  hides 
sold  them  by  the  defendants.  It  was-alleged 
in  the  petition  that  the  defendants  were  in- 
corporated and  nonresident  of  Kentucky,  and 
that  the  transaction  sued  on  was  had  tbrougb 
Bransford  Clark,  of  Paducah,  Ky.,  wbo  was 
their  agent.  A  summons  was  issued  on  tbe 
petition,  which  vr&a  returned'  as  follows: 
^'Executed  August  tU  1899,  on  Nelseiw  lilor- 
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ris  &  Co.  by  delivering  to  their  agent  Brans- 
ford  Clark  a  copy  of  the  wltbln  summons. 
A.  H.  Rogers,  S.  M.  C,  by  Gub  Rogers,  D.  S." 
No  defense  baring  been  made  to  the  action, 
the  court  entered  a  personal  judgment  against 
the  defendants  on  September  6,  1899.  The 
plaintiffs,  their  execution  having  been  re- 
turned "No  property  found,'*  Instituted  this 
action  on  October  4,  1901,  and  took  out  an 
attachment,  which  was  levied  on  a  fund  be- 
longing to  the  defendant  amounting  to  fl81. 
They  then  answered,  and  made  their  answer 
a  cross-petition,  charging  that  Bransford 
Clark  was  not  their  agent,  and  that  the  Judg- 
ment entered  In  the  former  action  was  void. 
The  plaintiffs  then  amended  their  petition, 
and  set  out  all  the  facts  constituting  their 
cause  of  action  In  the  original  suit.  The  de- 
fendants not  having  answered  the  amend- 
ment,  but  ignoring  It,  the  case  was  submit- 
ted, and  the  court  entered  a  judgment  sub- 
jecting the  fund  to  the  payment  of  the  debt, 
and  refusing  to  set  aside  the  former  personal 
judgment. 

The  original  action  was  brought  under  sub- 
section 6  of  section  51  of  the  Civil  Code  of 
Practice:  "In  actions  against  an  Individual 
residing  in  another  state,  or  a  partnership, 
association,  or  joint  stock  company,  the  mem- 
bers of  which  reside  in  another  state,  en- 
gaged in  business  in  this  state,  the  summons 
may  be  served  on  the  manager,  or  agent  of, 
or  person  in  charge  of,  such  business  In  this 
state.  In  the  county  where  the  business  is 
carried  on,  or  in  the  county  where  the  cause 
of  action  occurred." 

Id  Cai-penter  v.  I^swell  (Ky.)  63  8.  W.  609, 
It  was  held  that  a  personal  judgment  may 
properly  be  rendered  on  a  service  of  process 
under  this  provision.  Although  the  return 
of  the  sheriff  alone  did  not  show  the  facts 
required  by  the  statute,  the  return.  In  con- 
nection with  the  petition,  seems  sufficient. 
The  sheriff  is  not  required  to  know  and  to 
show  by  his  return  all  the  facts  set  out  In  the 
statute.  If  these  facts  are  shown  by  the  rec- 
ord. It  Is  sufficient.  The  suit  was  pending  in 
a  court  of  general  jurisdiction.  The  only 
qneatloD  being  whether  the  summons  was 
properly  served  on  the  defendant,  the  court 
may  look  to  the  whole  record  to  ascertain 
that  fact  This  brings  us  to  what  seems  to 
be  the  real  question  in  the  case.  Were  the 
defendants  engaged  in  business  in  this  state, 
and  was  Clark  the  manager  or  agent  of,  or 
person  in  charge  of,  such  business  In  this 
state,  within  the  meaning  of  the  statute?  It 
Is  shown  by  the  evidence  heard  on  the  trial 
that  Nelson,  Morris  &  Co.  wired  to  Brans- 
ford  Clark,  who  was  a  broker  at  Paducah, 
Ky.,  their  prices  on  hides,  and  be,  with  these 
quotations  of  prices,  sold  the  hides  in  con- 
troversy to  appellees  in  Paducah,  as  the  rep- 
resentative of  appellants,  forwarding  appel- 
lees* order  to  appellants,  who  accepted  It  and 
filled  it,  the  order  being  subject  to  their  ap- 
proval. The  business  wag  done  in  Kentucky. 
It  was  done  by  Bransford  Clark  as  the  agent 


of  appellants.   As  to  this  transaction  with 
appellees,  Bransford  Clark,  by  whatever  name 
he  may  designate  his  business,  was  In  fact 
the  agent  of  appellants.   The  business  was 
carried  on  In  Paducah,  and  the  cause  of  ac 
tlon  sued  on  arose  out  of  this  transaction 
As  to  this  transaction,  ap[>ellants  were  en- 
gaged In  business  In  this  state,  and  Brans- 
ford Clark  was  their  agent  In  charge  of  tbe 
business  within  the  meaning  of  the  statute. 
The  court,  therefore,  properly  sustained  tbe 
attachment,  and  subjected  tbe  fund  In  court 
to  the  debt 
Judgment  affirmed. 


I80N  et  al.  t.  GOBNBTT. 
(Oonrt  of  Appeals  of  Kentucky.   Jnna  IT, 
1003.1 

INFANTS-CONVETANCES— DISAFFIRMANCE 
—CONDITIONS— RECONVEYANGB  OF 
PROPSBTT  RECBIVED. 

1.  A  purdiaser  of  land  frmn  a  grantor  who 
had,  during  infancy,  made  a  prior  conveyance 
thereof  to  another,  was  not  predoded  from 
acquiring  a  good  title  by  reason  of  his  knowl- 
edge of  each  prior  conveyance. 

2.  One  who  has  purchased  land  from  an  in- 
faat,  and  given  in  part  cousideratiou  therefor 
other  land,  which  the  infant  has  also  sold,  can- 
not demand  of  soch  infant  a  diaafBrmflnce  of 
the  latter  sale  as  a  condition  of  disaffirming 
tbe  sale  to  him. 

3.  A  stepfather,  standing  to  his  stepdaughter 
In  loco  parentis,  traded  to  her,  when  she  wa^ 
17  years  of  age,  for  property  belonging  to  her, 
property  and  money  amouating  in  all  to  ^550. 
When  tbe  daughter  became  of  age,  she  elected 
to  disafilrm  her  conveyance,  and  sold  the  projh 
erty  to  another  for  1^1,100,  her  father  having 
in  the  meantime  cot  5200  worth  of  timber 
therefrom.  Held,  that  the  father  could  recover 
the  land  which  he  had  conveyed,  bo  far  as  it 
or  its  representative  was  still  retained  by  the 
dniifihter,  and  would  be  charged  with  the  value 
of  the  timber  which  he  had  ent  and  the  rea- 
Bonable  rental  value  of  the  land  while  in  his 
possession. 

Appeal  from  Circuit  Court,  Harlan  Coun- 
ty. 

"To  be  offlela  Uy  reported." 

Action  B.  N.  Oornett  against  Wtlltam 
Ison  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

N.  B.  Hays.  3.  G.  A  J.  8.  Forester,  and  J. 
H.  Hazelrl^,  for  appellants.  T.  L.  Bdelen 
and  W.  F.  Hall,  for  appellee. 

HOBSON.  J.  John  M.  Creech  died  about 
20  years  ago,  leaving  a  widow  and  two  chil- 
dren, who  were  both  then  Infants.  He  own- 
ed four  tracts  of  land.  Some  time  after  his 
death  the  widow  Intermarried  with  William 
Ison,  and  after  this  the  daughter  Pasha  mar- 
ried George  Ison.  In  the  year  1S8Q,  when 
she  was  17  years  of  age,  she  and  her  hus- 
band swapped  her  Interest  in  the  four  tracts 
of  land  owned  by  her  father  to  her  stepfa- 
ther, William  Ison,  for  a  tract  of  land  in 
Letcher  county  owned  by  him,  he  paying 
her  $60  In  addition  In  the  trade.  This  trade 
wai  proposed  by  lier  and  ber  tanaband,  and 
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seems  to  have  been  much  canvassed  before 
it  wfis  made.  The  tract  of  land  which  Wil- 
liam Ison  swapped  to  her  was  of  the  value 
of  $500,  BO  that  she  got  In  the  trade  $550 
for  her  patrimony.  He  knew  that  she  was 
only  17  years  of  age.  and  took  from  her  an 
affidavit  that  she  would  make  him  a  deed 
after  she  became  of  age.  Before  deeds  were 
made  under  this  trade,  she  and  her  hus- 
band swapped  the  William  laon  tract  to  Eli- 
jah Ison  for  a  tract  owned  by  him,  and  by 
njnreement  William  Ison  made  a  deed  to  Ell- 
Jab  Ison  for  his  tract  Ellljah  Ison  conveyed 
bis  tract  to  her,  and  she  conveyed  her  intra:- 
^nt  In  her  father's  land  to  William  Ison. 
She  and  her  husband  settled  on  the  tract  of 
land  conveyed  to  her  by  Elijah  Ison,^  and 
subsequently,  while  she  was  still  an  Infant, 
conveyed  one-half  of  it  to  Joseph  Holcomb, 
and  made  a  deed  to  bim  for  It.  After  all 
this,  on  July  1,  1881,  she  became  of  age. 
The  deed  which  she  had  made  to  William 
Ison  for  her  land  had  not  been  recorded,  and 
R.  N.  Gomett  proposed  to  her  hnsband  to 
pay  him  $1,100  for  It.  William  Ison  heard 
of  this,  and  on  the  day  that  she  was  of 
age  went  to  see  her,  asking  her  to  make  him 
a  deed  the  next  day.  The  next  morning  he 
went  to  see  Cornett,  telling  him  of  his  pur- 
chase of  the  land  and  requesting  him  to  drop 
the  trade,  and  offered  blm  $100  to  do  this. 
Cornett  said  be  did  not  want  his  money  for 
nothing,  and  Ison  told  him  If  he  bought  the 
land  he  would  buy  a  lawsuit.  That  day 
Cornett  took  to  her  honse  a  deputy  clerk, 
with  a  deed  he  had  prepared  for  her  to  sign. 
Joseph  Holcomb's  wife  was  there  with  his 
deed  for  the  purpose  of  getting  that  reac- 
knowledged.  The  proof  is  conflicting  as  to 
which  deed  was  signed  first,  but  from  all  the 
evidence  we  conclnde  that  It  was  la  sub- 
stance one  transaction,  and  that  both  deeds 
should  be  treated  as  executed  at  the  same 
time.  Both  were  on  the  table  together,  and 
the  proof  leaves  the  mind  In  doubt  as  to 
which  was  acknowledged  and  delivered  first 
Cornett  got  his  deed  and  paid  the  money, 
and  Holcomb's  wife  got  his.  Both  were 
properly  acknowledged.  WUIiam  Ison  was 
In  possession  of  the  land  at  the  time.  Cor^ 
nett  paid  $1,100  for  the  land,  $800  of  It  be- 
ing paid  in  a  stock  of  goods.  Holcomb  paid 
nothing  for  the  acknowledgment  of  his  deed. 
Pasha  iBon  and  her  husband  were  then  Uv- 
]ng  on  the  remainder  of  the  tract  conveyed 
to  her  by  Elijah  Ison,  outside  of  the  part  con- 
veyed by  them  to  Holcomb,  and  continued  to 
reside  there.  Before  she  became  of  age, 
William  Ison  had  cut  off  the  land  she  con- 
veyed to  him  timber  of  the  value  of  some- 
thing orer  $200  and  received  the  money  for 
it.  Wliat  she  had  received  for  the  land  con- 
veyed to  Holcomb  is  not  shown.  Cornett 
then  filed  this  suit  against  William  Ison  to 
quiet  his  title  to  the  land.  William  Ison 
answered,  making  his  answer  a  counterclaim, 
and  praying  that  his  title  be  quieted.  The 
ease  was  submitted  to  the  chancellor,  who 


entered  Judgment  In  favor  of  Cornett  and 
William  Ison  appeals. 

The  proof  leaves  no  sort  of  doubt  that 
Cornett  bought  with  full  knowledge  of  the 
previous  sale  to  William  Ison  and  of  his 
claim  to  the  land.  It  also  leaves  no  sort 
of  doubt  that  Cornett  paid  for  the  land  $1- 
100  In  money  and  property.  Each  of  them 
earnestly  maintains  that  the  other  has  no 
equity  In  his  case.  The  stepfather  evidently 
knowingly  made  a  hard  trade  with  bis  step- 
daughter when  an  infant;  but  the  husband 
urged  the  trade,  and  there  was  no  fraud 
In  it  Cornett  bought  with  full  notice  of 
the  prior  claim  of  William  Ison;  also  of  the 
reacknowledgment  of  the  deed  to  Holcomb, 
and  that  he  was  buying  a  lawsuit 

The  deed  of  an  Infant  conveying  real  es- 
tate, when  any  valuable  consideration  pass- 
es to  him,  is  not  void,  but  voidable  only,  and 
may  be  confirmed  after  his  arrival  at  age 
by  the  reacknowledgment  of  the  deed  or 
conduct  showing  an  election  to  stand  by  it. 
Hoffert  V.  Miller,  86  Ky.  672,  6  S.  W.  447, 
and  cases  cited.  After  arriving  at  age  be 
may  disaffirm  a  contract  made  during  infan- 
cy for  the  sale  of  real  property,  either  exe- 
cuted or  executory,  by  merely  making  an- 
other conveyance  of  the  same  property  to 
a  third  person,  and  It  la  unnecessary  for 
him  to  refund  to  the  first  person  the  consid- 
eration received  in  order  to  render  the  sec- 
ond conveyance  valid.  Vallandlngham  v. 
Johnson,  85  Ky.  289,  8  8.  W.  173.  The  pur- 
chaser holding  under  a  deed  made  by  an  In- 
fant cannot  rely  upon  the  champerty  statute 
as  against  the  second  purchaser,  as  bis  hold- 
ing is  not  adverse  to  the  infant  Moore  v. 
Baker,  92  Ky.  618,  18  8.  W.  363.  To  same 
effect,  see  Freeman's  note  to  Craig  v.  Van 
Bebber,  18  Am.  St.  Rep.  667,  703,  16  Am.  & 
Eng.  Bncy.  of  Law.  28&~283.  The  fact  that 
Gomett  had  notice  of  the  claim  of  Ison  did 
not  render  his  purchase  void,  for,  as  has 
been  well  said,  the  privilege  of  an  Infant  to 
disaffirm  his  contract  might  be  of  little 
value  to  him  if  he  were  permitted  to  dis- 
pose of  the  property  previously  conveyed, 
to  such  persons  only  as  had  no  notice  of  the 
prior  conveyance.  Jackson  v.  Burchin,  14 
Johns.  124;  Clamoi^an  v.  Lane,  9  Mo.  446.  It 
has  also  been  held  that  if  an  Infant  conveys 
bis  land,  and  on  attaining  his  majority  rati- 
fies bis  conveyance,  and  then  conveys  to  an- 
other person  for  a  valuable  consideration, 
the  first  grantee  not  being  in  possession,  the 
second  grantee,  having  notice  of  the  deed 
made  in  infancy,  but  no  notice  of  the  rati- 
fication, Is  entitled  to  hold  the  land.  Black 
V.  Hills,  36  III.  376,  87  Am.  Dec.  224.  The 
rule  Is  thus  well  stated  in  16  Am.  &  Eng. 
Ency.  of  Law,  p.  287:  "The  right  of  an  In- 
fant to  avoid  his  contract  is  one  conferred 
by  law  for  bis  protection  against  bis  own 
Improvidence  and  the  designs  of  others; 
and,  though  Its  exercise  is  not  Infrequently 
the  occasion  of  Injury  to  those  who  have 
In  good  faith  dealt  with  him,  this  Is  a  cm- 
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sequence  which  they  might  have  avoided  by 
decUuing  to  enter  into  the  contract  It  Is 
the  policy  of  the  law  to  diecourage  adults 
from  contracting  with  infants,  and  the  for- 
mer cannot  complain  If,  as  a  conflequenee 
of  their  violation  of  this  mle  of  conduct, 
they  are  injured  By  the  exercise  of  the  right 
with  which  the  law  has  purposely  Invested 
the  latter,  nor  charge  that  the  infant,  In 
exerctelng  the  right.  Is  gnllty  of  fraud." 

Here  Comett  had  notice  of  all  the  facte, 
and  hought  with  full  knowledge  of  the 
situation;  f son,  the  prior  purchaser,  being 
In  actual  possession.  But  the  infant  bad 
sold  the  land  to  Holeomh  before  her  major- 
ity, and,  as  appears  from  the  proof,  had 
nothing  at  that  time  except  the  little  place 
on  which  she  resided.  She  was  under  no 
obligation  to  dtsafflrm  her  deed  made  to 
Holcomb.  That  deed  was  not  void.  It  was 
only  voidable.  It  she  did  not  dteitfflrm  It, 
It  stood  good.  Ison,  when  she  disaffirmed 
the  deed  made  to  him,  could  not  demand 
of  her,  as  a  condition  of  that  disaffirmance, 
that  «he  vhould  also  disaffirm  the  deed  made 
to  HoJcomb.  Her  acknowledgment  there- 
fore, of  the  deed  made  to  Holcomb  after 
she  -became  of  age,  deprived  Ison  of  no  le- 
gal right.  She  was  under  at  least  a  moral 
obligation  to  Holcomb  after  she  had  dis- 
posed of  the  consideration  received  from 
him  for  the  land  conveyed  to  him.  Her  re- 
acknowledgment  of  the  deed  pnt  It  out  of 
her  power  thereafter  to  disaffirm  It  But 
the  same  Effect  would  have  followed  If  she 
had  remained  silent  and  taken  no  action  for 
the  statutory  period.  iBon  was  In  no  worse 
condttion  after  she  reacknowledged  that 
deed  and  dtsatUrmed  his  than  be  would  have 
been  If  she  had  disaffirmed  his  "wfthout  tak- 
ing any  action  as  to  the  Holcomb  matter. 
He  would  have  no  claim  on  the  Holcomb 
tend  'If  she  had  not  reacknowledged  Hol- 
comb's  deed  and  simply  allowed  the  matter 
to  remain  as  It -was.  If  she  had  sold  the 
land  to  Holcomb  after  becoming  of  age  a 
different  question  would  be  presented;  but 
when  she  reacknowledged  the  deed  to  blm 
she  simply  elected  not  to  disaffirm  It  as  she 
bad  the  legal  right  to  do,  and,  no  right  of 
Ison  'being  prejudiced  thereby,  be  cannot 
complain.  As  It  is  the  policy  of  the  law 
to  dlscoarage  persons  from  buying  the  prop- 
erty of  Infants,  and  also  Its  policy  to  en- 
courage persons  to  buy  their  property  at  full 
value  after  they  become  of  age  without  fear 
of  losses  by  reasons  of  contracts  made  dur- 
ing Infancy,  the  interests  of  this  class  of 
persons  require  that  bona  fide  purchases  of 
their  property  for  value  after  they  have  ar- 
rived at  age  should  be  upheld;  for  other- 
wise their  property  might  be  sacrificed,  as  In 
this  case,  by  a  sale  at  half  Its  value  during 
Infancy,  and  after  they  arrived  at  age  no 
one  would  be  wilting  to  bny  from  them  and 
pay  the  value  of  the  property. 

Pasba  Ison  Is  not  a  party  to  this  suit  and 
we  cannot,  therefore,  determine  her  rights. 


Bnt  on  the  facts  as  presented  the  real  «qulty 
of  the  case  is  not  difficult  to  see.  The  dis- 
ability of  infancy  fe  allowed  by  law  as  a 
shield,  not  as  a  sword.  The  Infant  ma> 
disaffirm  his  contract  on  becoming  of  age, 
and  If,  during  his  infancy,  be  has  spent  the 
consideration  received,  this  Is  nfltlilBg  more 
than  the  law  expects  Of  blm;  but  If  he 
Btlll  has  the  consideration,  or  its  representa- 
tive 'In  money  or  property,  he  must,  on  dis- 
affirming bis  contract,  make  restltntlDn  to 
the  extent  of  the  consideration  Still  in  bis 
bands.  Thus,  If  he  gives  bis  note  for  the 
price  of  personal  property,  and  'pleads  in- 
fancy to  the  note,  the  title  to  the  property 
'revests  In  the  vendor,  and  he  may  recover 
It  Ip  an  action  In  'trover.  Tbe  same  prin- 
clptes  apply  In  tbe  raae  of  real  estiite. 
Kitchen  v.  Lee,  11  Paige,  7107,  42  Am.  Dec. 
101;  Henry  v.  Boot,  33  N.  Y.  "626;  Carr  v. 
dough,  59  Am.  "Dec.  845;  16  Am.  •&  Eng. 
Bncy.  of  Law,  "203;  Manning  t.  Johnson,  62 
Am.  Dec.  732;  Brantley  v.  Wdlf,  60  Mtss. 
433.  William  Ison  was  the- glrt's  stepfather. 
She  was  small  when  her  own  father  died, 
and  bad  grown  up  in  bts  home.  He  stood 
to  her  in  loco  parentlB.  in  this  sttnation. 
when  she  was  17  years  of  age,  he  traded  her 
ont  Of  her  patrimony  for  $650,  and  this 
land,  after  he  had  cut  orer  9200  wotth  of 
timber  from  'it  -sold  fOr  '  $l,]!00  about  four 
years  later;  tbas  showing  tbat  the  land 
In  Its  original  condition  'would  have  been 
vrorth  over  ?I,300.  The  l»w  will  not  enforce 
In  bis  favor  a  contract  made  with  her  by 
hhn,  by  which  mote  than  ha'lf  her  property 
was  taken  from  her.  The  mle  is  that  rati- 
fication, to  be  binding  on  the  Infant,  must 
be  v(rfmitaTy— the  act  of  a  free  mtnd,  and 
not  done  under  -mlsapprehenalon.  Mote  to 
Oralg  V.  Van  TJebber,  18  Am.  St.  Rep.  705. 
There  was  no  intention  on  her  part  to  ratify 
■the  deed  to  William  Ison.  Cornett  paid  the 
full  value  of  the  property,  and  a  loss  should 
not  be  thrown  upon  Mm.  Still  she  cannot 
use  her  Infancy  as  a  sword,  a-nd  the  chan- 
cellor, on  a  proper  application,  can  do  Justice 
between  her  and  William  Ison  to  the  extent 
that  she  still  retains  the  land  that  she  got 
frcrm  lilm  or  Its  represetrtative,  charging  blm 
with  what  he  has  received  from  the  timber 
cut  off  her  land,  and  the  reasonable  rent 
whHe  In  bis  possession.  Judgment  Kfflrmed. 


NORTHINGTON  v.  RBID. 

(Court  of  Appeals  of  Kentucky.    June  17, 
1903.) 

JUDGMENTS— COLLATERAL  ATTACK— VALIDITY 
—PRESUMPTIONS. 

1.  In  a  suit  on  notes  represtcnting  the  pur- 
chase price  of  laacl  of  a  decedent  Mid  bj  his 
widow  with  land  of  her  awn,  the  widow  and 
tbe  iofaut  children  of  the  decedent  were  joined 
as  parties.  The  guardian  ad  litem  Of  the  chil- 
dren claimed  the  land,  and,  on  the  hearing, 
judpment  was  rendered  that  Ihey  recover  it 
from  the  maker  of  the  note.  The  latter  made 
no  objection  to  the  suit  because  the  infants  had 
not  been  properly  served,  or  because  tiie  guard- 
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Ian  td  litem  had -not  ban  property  Bppoiiited 
or  had  no  antliorUy  to  plead  therein;  and  it  did 
not  appear,  in  that  suit  that  the  infanta  had  a 
statatorr  guardian,  or  were  onder  14  years  of 
age.  Toe  m&ker  4f'  the  note  subMqneiitly  filed 
a  aoit  a««iWt-.a.itUrd  person,  oiainilD^  snder 
the  inlaiits,  to  recover  the  laad,  aUesms  that 
be  was  the  owner.  Held  that,  he  bavin?  joined 
issae  on  the  pleading  filed  by  the  guardian  ad 
litem  in  tbe  suit  on  the  notes,  and  a  trial  hav- 
ing been  had  on  the  merits,  be  oould  not  ques- 
tion the  judgment  on  the  ground  that  the  iu- 
faota  were  not  properly  before  the  conrt. 

2.  Where  a  judgment  of  a  court  of  geseral 
iarisdietkun  4b  ■ktaoktd  coUatvallr,  every  ^re- 
■umptieo  Is  •indulged  in  favor  of  Its  integrity: 
and.  it  DO  process  appears,,  proper  service  will 
be  praBomed. 

Appeal  ftom  Circuit  Ooort,  Ballard  Ooonty. 

"Not  *o  be  officially  reported." 

Actloa  -hy  N.  0,  Northlngton  against  laham 
Reid  to  reoover  certain  land.  From  a  Judg- 
ment dlanrisalne  the  petition.  plalntifCappeaJe. 
AJBrmed. 

W.  -H.  Vrit^  lODd  €i«o.  <W.  BeeTes.  for 
aqveUant  .B.  <fi.  I  BaU«y,  tor  app^ee. 

HOraSON,  J.  J.  8.  HudMm  purcliaaed  «f 
labam  Beld  2:  acres  of.  ground,  and  executed 
to  Reid  a  note  for  $115  as  part  of  the  prlte. 
Hte  wife,  AUce  Hudson,  -erwned  100  acHs 
of  gnradd ladjolning  the  2  acres.  He-BUbse- 
qnently  -^dled,  feavlng  his  wilfe  and  tao.la- 
bint  children  snrrlTlng  him.  After  bis  death 
the  wlfe  *en«er^  tnto  a  ^contract  with  N.  C. 
NortUiqrIon  by  :vbleh  aha  sold  Mm  -the 
farm  >0f  102  acres,  and  he  executed,  to  her 
Us  aotee  for  the  price.  She  sold  one  of 
theeo'  notes  to  D. 'P.  Newman,  twho  brought 
suit  on  It  against  Northli^on.  The  widow 
and  Infant  chUAren  of  J.  <8.  Hudecm  were 
also  made  parties  to  this  suit,  and  Northing- 
ton  In  the  meantlBie  had  taken  up  the  f  115 
note  ezeouted  by  Hudson  to  Reld.  In  this 
suit  the  infants,  by  their  guardian  ad  Utem, 
filed  an- answer  dalmlng  the.2  acres  of  gromid 
as  their' property,: <and- pleading  limitation  to 
the '  $135  note,  llsaues '  iwere  made,  land '  the 
caee  progressed  to  a  flnfti:  hearing  on  August 
£jt.  1996,  amd  'lt'was  then  adjudged  by  the 
oonrt'that  ttie  ' two '  Infant  children  recover 
of  the  tfefendsut,  'Nccrtbli%ton,  the  2  acres 
of  land  referred  to;  and  a  judgment  was 
given  them,  In  adtttlon,  for  the  ^m  of  $45 
on  aeooust  of  rent  while  In  his  possession, 
over  tand  above  ' the  amonnt  of  the  note  re- 
ferred 10.  From  this  Jttdsmont  an  appeal 
was  prosecuted,  iwhlbh  'was  'dismissed  by  thia 
court.  -  Thereafter  the  guardian  of  the  In- 
fants filed  a  suit  In  the  circuit  court  of  the 
county,  add  on  that  petition  the'  2  acres  of 
ground  -were  «old,  and  purchased  by  6uy 
Murphy,  who  transferred  his  bid  to  Isbam 
Reld,  who  paid  for  the  Und.  After  all  this, 
Northlngton  filed' the  ^strit  before  us  against 
Reld  to  recover  the  land,  alleging  that  he 
was  the  owner  of  It,  and  entitled  to  posses- 
sion. Held  pleaded  In  bar  of  the  action  the 
proceedings  In  the  '"former  snlt;    and,  the 
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court  having  sustained  this  plea  and  dls- 

mlBsed  the  petition,  Northlngton  .appeals. 

He  Insists  that  the  judgment  ceud^^d 
against  him  in  favor  of  tlie.  loXaats  In  the 
f-ormer  action  Is  void  for  the. reason'  that 
the  judgment  was  tiased  on.  a^  ccose-petitlon 
filed  by  B.  S. -Bailey  >a8  guanUan.fid .Utem 
of  the  Infants,  who  were  under  -iA  ■  y«ars 
of  age;  and  It  is  Insisted  that,  the  Sippoint- 
ment  of  Bailey  was  voId,.aoiflerTice  of  sam- 
juoas,  .as  provided  by  the  Code,  having  been 
made  ou  the  infauts,  and.  that  the. guardian 
ad  litem  bad  no  authority  to  .file  the  plead- 
ing. The  ■  Bumittaus,  as  ahonfcn .  by  the  ti-au- 
scEipt,  was  returned  executed  on-  June  30, 
1803,  on  A.  Uudsou,  Cairie  .Hudson. -and 
Mary  Hudson.  Tlieir  father  was  dead,  and, 
the  Infants  being  under  14  years  of  age, 
under  section  52  of  the  Code  the  summous 
should  have  been  served  on  their  guardian. 
If  they  -had  one,  and.  If  none,  'On.  Uielr  moth- 
er. They  had,  as  is  now  shown,  a  stat- 
utory guardian,  and  therefore  the  summoos 
should  have  been  served  on  him.  The  guard- 
ian ad  litem  "was  appointed,  and 'filed  answer 
for  the  Infants.  ,Xhe  defendant,  Northlug- 
ton.  Joined  'Issue  with  blm,  and  ..the  case 
was  tried  out  on  the  merits.  He  'made  his 
.answer  a  ctoss-petltlon  against  the  Infants, 
•although,  so  far  ..as  .appears,  mo  summous 
'was  issued  'on  It.  •  It  is  unnecessaTy  for  us 
to  determine  *hether  the  Judgment  in  con- 
test would  be  held  valid  In  .a  direct  proceed- 
ing to  set  It  aside,  Instltiited  In  proper  time 
by  some  person  -eiMtled  to  maintain  It.  It 
Is  attacked  here  collaterally.  It  was  ren- 
dered In  a  court  of  general  jurisdiction,  and, 
when  a  Judgmant  of  a  court  of  .  general  Ju- 
risdiction Is  attacked  collatereniy,  every  pre- 
sumption is  made  In '  favor  of  Its  Integrity. 
If  no  snmiHDnB  or  process  appears.  It  will 
ordlnarlty  be  presumed  that  there  -was  a 
proper  service,  and  the  fact  that  an  Insnffi- 
clent  servlc*  appears  will  not  rebut  the  pre- 
sumption, in  Freeman  on  Judgments,  5124, 
It  Is  said:  "Nothing  shall  be  Intended  to  be 
out  of  the  ■  Jurisdiction  of  a  superior  court 
'  but  that  which  expressly  appears  '  to  be 
80.  Hence,  though  the  existence  of  'any  Ju- 
risdictional fact  may  not  be  affirmed  upon 
the  record,  .It  >wlll  be  iMTeeamed  upon  a  col- 
lateral attack  that  the  court.  If  of  :general 
Jurisdiction,  has  acted  correctly  and  with 
due  authority,  and  its  Judgment  will  be  as 
valid  as  thoi^h  every  fact  necessary  to 
jurisdiction  affinnatlvely-appeius."  See,  also, 
Jones  V.  Edwards,  78  Ky.  6;  N'ewcomb  v. 
Newcomb,  13  Bush,  554,  26  Am.  fiep.  222. 
As  shown  by  the  transcript  before  us,  ap- 
pellant, Northlngton,  made  no  objection  In 
the  suit  In  which  the  Judgment  was  ren. 
dered  on  the  ground  that  the  Infants  had  not 
been  properly  served  -with  ;proceBs,  or  that 
the  guardian  ad  litem  was  not  properly  ap- 
pointed, or  had  no  authority  to  plead  the 
matters  set  up  by  him.  There  -was  no-  show- 
ing In  that  suit  that  the  infants  had  a- stat- 
utory gnardian  or  were  under  14  -jemn  of 
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age,  so  far  as  the  record  shows.  Appellant, 
waiving  all  of  tbese  matters,  Joined  Issue 
upon  tbe  pleading  filed  by  the  guardian  ad 
litem,  and  a  trial  was  had  on  the  merits 
after  full  preparation.  He  thus  undertook 
to  win  that  case  on  the  facts,  and,  having 
elected  to  try  on  the  merits.  It  must  cer- 
tainly be  presumed  now,  In  a  collateral  pro- 
ceeding, as  against  him,  that  the  court  bad 
Jurisdiction.  Having  undertaken  to  gut  a 
Judgment  in  bis  favor  on  the  case  as  then 
presented  to  tbe  court,  and  having  lost,  he 
cannot,  in  a  collateral  proceeding,  be  allow- 
ed to  question  that  Judgment  on  the  alleged 
ground  that  the  infants  with  whom  he  was 
litigating  were  not  properly  before  the  court 
Jadgment  affinned. 


LB8L1B  OOUNTT  at  a),  r.  WOOTON  «t  aL 
(Court  of  Appeals  of  Kentucky.    June  9, 
1908.1 

HUNICIPAIi  CORPORATIONS—HiaHWATS— 
BRIDGB9-C0UNTY  ROADS— DUTY  TO 
REPAIR— MANDAMUS. 

1.  A  city  of  the  sixth  class,  having  no  streets 
or  sidewalks,  was  Intersected  by  a  couple  of 
county  roads,  on  one  of  which,  within  the  city 
limits,  was  a  bridge  conatructed  partly  by  sub- 
scripnon  and  parUy  by  tbe  county,  but  main- 
tabled  by  the  county.  Held,  that  tbe  bridge 
was  a  part  of  tbe  county  road,  and  it  was  the 
duty  of  the  fiscal  court,  and  not  of  the  city, 
to  replace  It  on  its  destruction. 

2.  Under  Ky.  St.  IHBQ,  §  imO,  authorizing 
the  fiscal  court  "to  erect  and  keep  in  repair 
bridges  and  other  structures,"  and  section  4345, 
empowering  the  coanty  judge  to  erect  or  repair 
bridges  in  cases  of  emergency,  but  requiring 
that,  in  case  an  expenditure  of  more  than  a  cer- 
tain amount  was  required,  he  should  call  to- 
gether the  fiscal  court,  "and  it  shall  be  their 
duty  to  make  immediate  provision  for  the  emer- 
gencT,"  mandamus  would  lie  to  compel  the 
ftacal  court  to  erect  a  bridge  on  a  county  road 
on  Its  destruction,  the  matter  being  one  of  plain 
duty. 

Appeal  from  Circuit  Court,  LesUe  County. 

"To  be  officially  reported." 

Mandamus  by  £1.  M.  Wooton  and  others 
against  Leslie  county  and  others.  From  a 
Judgment  awarding  the  writ,  defendants  ap- 
peal. Affirmed. 

John  L.  Dixon  and  H.  0.  Bversole,  for  ap- 
pellants. J.  M.  Blcknell  and  Jas.  H.  Jef- 
fries, tor  appellees. 

BARKER,  J.  The  appellees,  who  are  citi- 
zens and  taxpayers  of  Leslie  county,  Ky., 
Instituted  this  action  In  tbe  Leslie  circuit 
court,  in  their  own  behalf,  and  In  behalf  and 
for  the  benefit  of  all  the  other  residents  and 
citizens  of  the  county,  to  obtain  a  Judgment 
awarding  them  a  writ  of  mandamus  against 
the  appellants,  Leslie  county  and  the  mem- 
bers of  the  fiscal  court  thereof,  to  compel 
them  to  repair  a  bridge  constituting  a  part 
of  one  of  the  public  highways  of  the  county. 
The  Cacts  are  these:  The  city  of  Hyden,  the 
county  seat  of  Leslie  county.  Is  a  city  of  the 
sixth  class,  and  contains  about  300  Inhabit- 


ants. It  is  situated  at  or  near  the  point 
where  Bockhouse  creek  ^ptles  Into  Middle 
Fork  of  Kentucky  river.  The  city  lies  on 
both  sides  of  Middle  Fork  and  of  Rockhouse 
creek.  It  has  no  streets  or  sidewalks,  but 
there  are  two  county  roads  running  through 
Its  corporate  limits,  Intersecting  each  other. 
One  of  these  roads,  running  from  north  to 
south,  crossed  Middle  Fork,  within  the  lim- 
its of  Hyden,  by  means  of  a  bridge.  This 
bridge,  which  was  built  some  years  ago,  part- 
ly by  private  subscription  and  partly  by  a 
donation  from  the  fiscal  court,  was,  prior  to 
the  institution  of  this  action,  swept  away  by 
high  water;  thus  depriving  the  citizens  of 
the  county  and  tbe  traveling  public  of  a  safe 
and  convenient  mode  of  crossing  the  river, 
and  making  the  highway  at  this  point  practi- 
cally useless.  The  attention  of  the  members 
of  the  fiscal  court  was  called  to  tbe  destruc- 
tion of  the  bridge  and  tbe  necessity  of  its  be- 
ing rebuilt,  but  they  refused  to  take  any 
steps  towards  remedying  the  difficulty,  and 
declined  even  to  entertain  a  proposition  so  to 
do,  assuming  the  position  that  it  was  the 
duty  of  the  city  of  Hyden  to  rebuild  tbe  de- 
stroyed bridge;  and  the  question  whether  it 
Is  tbe  duty  of  the  fiscal  court,  or  tbe  authori- 
ties of  the  city  of  Hyden,  to  rebuild  tbe 
bridge,  is  the  principal  issue'  In  this  case. 

For  the  appellants  it  is  contended,  first, 
that  the  charter  of  cities  of  tbe  sixth  class 
puts  all  the  highways  and  bridges  within 
their  corporate  limits  under  tbe  exclusive 
charge  and  control  of  the  municipalities;  and, 
second,  that  mandamus  will  not  lie  against 
the  fiscal  court  to  require  them  to  act  in  a 
matter  such  as  is  Involved  In  this  litiga- 
tion. 

A  question  precisely  similar  to  the  one 
here  Involved  arose  in  the  case  of  Trustees 
of  Elizabethtoven  v.  Hardin  County  Court 
(MS.  opinion  filed  Feb.  9.  1877).  In  that  case, 
a  bridge,  which  was  within  the  corporate 
limits  of  Bllzabethtown,  and  which  constitut- 
ed a  part  of  one  of  the  county  roads  running 
Into  tbe  municipality,  bad  become  out  of  re- 
pair, and  the  trustees  of  the  city  Instituted  an 
action  against  the  county  court  of  Hardin 
county  to  compel  them  to  repair  the  structure. 
The  lower  court  dismissed  the  bill.  Upon 
appeal  this  court  said:  "Regarding  the  coun- 
ty court  as  controlling  tbe  road,  like  any  oth- 
er public  highway  In  tbe  county,  it  is  still 
certain  from  the  admitted  facts  that  this 
bridge  Is  indispensable  for  public  use,  or  at 
least  made  necessary  by  the  wants  of  the 
public.  It  Is  on  tbe  principal  thoroughfare 
traveled  by  one  portion  of  the  Inhabitants  of 
the  county  In  going  to  and  returning  from 
the  county  seat  and  the  railroad  depot  It 
Is  a  bridge  constructed  on  a  highway,  sev- 
enty feet  long  and  essentially  a  county 
bridge.  The  county  court  is  required  by  stat- 
ute to  erect  sucli  structures  on  Its  public 
ways  when  required  for  public  use.  The  cit- 
izens of  the  town  nre  taxed  to  aid  In  building 
all  such  bridges  erected  In  the  county,  and, 


Digitized  by  Google 


LESLIE  COUNTY  T.  WOOTON. 


209 


when  called  on  by  the  tax  gatberer,  must  i 
contribntd  in  tbe  same  proportion  witb  the 
citlxena  living  ontslde  tbe  town  llmlta.  The 
dtlzais  of  tbe  town  bear  tlie  burden  In  com- 
mxm  with  the  dtteens  of  tbe  county.  If 
this  town  was  an  Independent  mnnldpallty, 
baring  no  bnrdena  to  bear  in  the  way  of  tax- 
ation. In  common  with  the  people  of  tbe 
coonty,  for  eonnty  ImproTemmts,  then  it 
might  be  well  aigned  that  the  town  abould 
make  all  the  improrements  within  Ita  lim- 
its. While  the  town  must  kec^  Its  streets 
and  alleys  In  repair,  it  cannot  be  aaid  that 
such  a  Btmctore  as  this  Is  to  be  regarded  as 
a  part  of  tbe  street,  for  the  purpose  of  c<Hn- 
pelUng  ItB  population  to  rebuild  or  repair  It 
It  Is  \Fltbln  tbe  county  as  well  as  the  town 
limits,  and  Is  that  character  of  Improrement 
required  to  be  made  by  tbe  county  coort 
when  the  necessities  of  the  puUlc  demand 
ft"  la  the  case  at  bar,  tlw  evidence  shows 
the  Incapacity  of  the  city  oi  Hyden  to  meet 
tbe  emergency  with  which  it  Is  confronted. 
It  also  shows  that  It  has  never  taken  charge 
of  the  county  road,  of  which  tlie  bridge  in 
question  constltoted  a  part  or  done  any  work 
Uiercon.  On  tbe  contrary,  It  appears  that 
the  fiscal  court  has  braetof  ore  ordered  all  the 
work  which  has  been  done  In  keeping  this 
road  In  repair,  and  for  this  purpose  has  ap- 
pointed overseers  year  after  year.  Under 
the  authority  above  dted,  we  have  reached 
tbe  conclusion  that  the  bridge  constitutes  a 
part  of  the  county  road,  and  that  It  Is  tbe 
duty  of  tbe  fiscal  court  to  rebuild  It 

We  come  now  to  a  discussion  of  the  ques- 
tion as  to  whether  or  not  mandamus  Is  the 
proper  remedy  for  the  enforcement  of  this 
duty.  Section  1840  of  tiie  Kentucky  Statutes 
of  1S99  is  as  follows:  "The  fiscal  court  shall 
hare  Jurisdiction  to  appropriate  county  funds 
authorized  by  law  to  be  appropriated;  to 
erect  and  ke^  In  repair  the  necessary  public 
buildings,  secure  snfllclent  Jail,  and  a  com- 
fortable and  convenient  place  for  holding 
court  at  the  count?  seat;  to  erect  and  keep  In 
repair  bridges  and  other  structures,  and  su- 
perintend the  same.  •  •  Section  434B 
proTldes:  "In  cases  of  emergency,  the  coun- 
ty Judge  may  have  any  bridge  [kept  up  by 
the  county]  repaired,  or  a  new  one  built;  but 
he  shall  make  no  contract  for  such  work  or  for 
any  work  on  any  bridge  exceeding  five  hundred 
df^lara,  without  first  calling  together  the  fiscal 
court  and  laying  the  matter  before  them;  and 
It  shall  be  their  duty.  In  such  cases,  to  make 
immediate  provision  for  the  emergency."  As- 
suming that  the  bridge  In  question  was  part 
of  the  county  road,  as  we  think  the  evidence 
establishes,  It  was  clearly  the  duty  of  the* 
fiscal  cDort  to  provide  for  the  emergency 
arising  from  Ita  destruction.  The  case  of 
Commonwealth  r.  Boone  County  Court,  82 
Ky.  632,  Involved  a  quffltlon  slmiUir  In  prin- 
ciple to  the  one  at  bar.  In  that  case  a  man- 
damus was  sooRht  to  compel  the  levy  court 
of  Boone  county  to  build  a  new  bridge.  The 
oourt  met  pursuant  to  the  order  of  the  dr- 
75  S.W.-14 


r  cult  court  and  decided  that  the  bridge  was 
not  necessary.  Upon  appeal  this  court  held 
that  the  question  of  building  tbe  bridge  was 
one  reposed  In  the  discretton  of  the  county 
levy  court,  and  that  this  discretion  could  not 
be  controlled  by  mandamus.  The  dlfEerence 
between  the  case  fitei  and  the  one  at  bar 
lies  in  the  matter  of  ^cretlon.  As  to  the 
new  bridge,  the  law  conferred  upon  the  coun- 
ty levy  court  a  discretion,  but  as  to  the  re- 
pair of  an  old  bridge  the  language  of  the 
statute  is  peremptory.  The  opinion  In  the 
case  dted  fully  recognised  tbe  right  of  the 
circuit  court  to  control  the  inferior  tribunal 
In  a  matter  involving,  not  a  discretion,  but  o 
plain  duty.  In  the  opinion  it  Is  said:  "If  an 
Inferior  tribunal  has  a  discretion,  and  pro- 
ceeds to  exercise  It,  then  its  discretion  should 
not  be  controlled  by  mandamus;  but  if  the 
subordinate  public  agent  whether  it  Is  vest- 
ed with  both  judicial  and  ministerial  func- 
tions, or  only  with  the  former,  refuses  to  act 
in  any  way,  or  entertain  a  question  as  to 
whlcn  it  has  a  discretion,  and  which  the  law 
has  enjoined  upon  Its  consid  oration,  then  obe- 
dience to  the  law  should  be  enforced  by  man- 
damus, and  the  agent  compelled  to  act  If 
there  is  no  other  legal  remedy;  but  in  such 
a  case  Its  discretion  or  Judgment  must  be 
left  free  to  act,  and  cannot  be  controlled  in  a 
particular  direction.  Tbe  performance  of  a 
plain,  positive  duty  may  be  compelled  by 
mandamus;  but,  where  there  Is  a  discretion 
as  to  the  result  that  may  be  anlved  at,  it 
cannot  be  controlled."  In  the  case  of  Mont- 
gomery County  V.  Menefee  County  Court,  93 
Ky.  33.  IS  8.  W.  1021,  It  was  held  that  a 
writ  of  mandamus  would  Issue  against  the 
members  of  the  county  court  to  compel  the 
levying  of  a  tax  which  ought  to  have  been 
levied,  and  that  the  levying  of  .the  tax  was  a 
plain  ministerial  duty.  In  the  case  of  the 
County  Court  of  Warren  v.  Daniel,  2  Bibl^ 
573,  it  Is  said:  "It  [mandamus]  is  a  proper 
remedy  to  compd  an  inferior  court  to  adjudi- 
cate upon  a  subject  within  thdr  jurlsdidlon, 
where  they  neglect  or  refuse  to  do  so;  but 
where  they  have  adjudicated,  the  mandamus 
will  not  lie  fw  the  purpose  of  revising  or 
correcting  thdr  discretion."  In  the  case  of 
Anderson  County  Court  v.  Stone  &  Son,  18 
B.  Mon.  818,  which  involved  the  right  to  re- 
quire the  county  levy  court  to  levy  a  tax  and 
pay  for  a  bridge  built  under  thdr  order,  the 
court  said:  "The  first  question  to  be  con- 
sidered is  whether  the  drcult  court  has  Ju- 
risdiction to  award  a  mandamus  In  a  case 
like  tbe  present,  it  is  contended  on  the  part 
of  the  appellant  that  the  law  on  this  subject 
has  been  changed  by  the  Code  of  Practice, 
and  that  now,  under  operation  of  section  526 
of  the  Code,  such  a  writ  can  only  ]!i»iie  a^^'ninst 
an  executive  or  ministerial  officer,  and  not 
against  an  inferior  judicial  tribunal.  It  must 
be  recollected,  however,  that  the  members  of 
the  county  court  In  contracting  for  the  build- 
ing of  bridges,  and  in  laying  a  levy  to  pay  for 
the  work,  are  acting  ministerially,  and  not 
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In  a  Jndiclal  capacity,  and  are  therefore  ex- 
pressly embraced  by  the  provlBlons  of.  the 
Code.  Consequently  the  juilsdlction  of  the 
circuit  court  to  hear  the  appUcatloD  and  to 
award  tbe  writ,  U  It  were  authorized  by  the 
testimony  was  nnquestlonaUe."  In  tbe  case 
of  Hammar  v.  City  of  Covington,  3  Mete. 

an  action  had  been  Instttuted  for  a  man- 
datory injunction  against  the  municipality, 
to  require  It  to  repair  the  public  highways 
alleged  to  have  been  allowed  to  fall  into  ruin 
and  decay.  The  court  held  that  It  waa  the 
duty  of  the  municiiullty  to  keep  the  stieets 
and  highways  In  repair,  and  that  tbft  rtilef 
sought  should  have  been  granted.  Section 
4345  requires,  In  tbe  case  of  an  emergency 
like  the  one  Involred  here,  that  the  coun<7 
judge  shall  call  t<%ether  the  fiscal  court,  and 
lay  the  matter  befwe  them,  and  then  It  sball 
be  tbelr  duty  to  make  Immediate  provialcm 
tor  the  emergency.  Here  the  bridge  bad 
been  swept  away  by  a  flood  tiae,  and  tbe  use 
of  the  highway  rendered  both  unsafe  and  In- 
convwjlenL  Tbe  matter  had  been  properly 
brought  to  the  attention  of  the  flsctl  court, 
and  they  bad  refused  to  pwfimn  their  idaln 
duty  In  the  premises,  as  p<4nted  out  by  the 
stiitute. 

The  drenlt  Judge,  upon  the  ftbctx  shown, 
properly  awarded  a  writ  of  mandamus. 
Wherefore  the  judgment  la  affirmed 


THOMPSON'S  BX'R  t.  BROWN  et  aL 
(Court  ot  Appeals  of  Kentucky.   3mt  17, 
1903.) 

WILLa-OHARITABLIt  BEQUEST-SKNBnCIA- 

RIES— CERTAINTY. 
1.  A  will  devisinK  testator's  property  to  her 
executor,  to  be  by  him  distributed  ^to  the  poor 
in  hiB  discretion,"  is  soffldently  definite,  under 
Kr.  St.  ISi^,  i  317,  requiring  that  gifts  for 
such  a  purpose  shall  point  out  the  purpose  of 
the  charity,  and  the  beneficiaries  th««oi,  with 
reasonable  certainty. 

Appeal  from  Circuit  Oour^  Marlon  Conn^. 

To  be  ofBf^lly  reported." 

Suit  between  BUzabeth  Thompson's  execu- 
tor and  William  Brown  and  otitiers.  From 
the  Judgment,  the  ezacutw  appeals  Berws- 
ed. 

See  70  S.  W.  674. 

Thompson  &  Spalding,  for  appellant  B. 
P.  Coopw,  for  appellees, 

BURNAM.  a  J.  The  eleventh  clause  of 
the  will  of  Elizabeth  Thompson,  who  died  In 
September,  1897,  reads  as  follows:  "I  will 
and  direct  that  my  house  and  lot  In  Raywick, 
Ky.,  be  sold  at  sucb  time  and  on  such  terms 
as  my  executor  may  deem  best,  and  I  will 
that  tbe  proceeds  together  with  whatever 
other  estate  I  may  have  after  the  payment  of 
the  aforesaid  bequest  and  fnneral  expenses 
shall  be  collected  by  my  executor,  and  by 
him  distributed  to  the  poor  In  bis  discretion." 
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The  only  question  for  decision  upon  this  ap 
peal  is  whether  the  gift  in  thla  clause  la  anf- 
flclently  definite  to  be  enforceable  under 
section  817  of  tbe  Kentucky  Statutes  of  1889. 
which  requires  that  such  gifts  shall  point 
out  with  reasonable  cntainty  the  purpose  of 
the  charity  and  the  beneficiaries  thereof. 
Very  dUEwent  rules  from  those  that  are  ap- 
plied in  eatablisblng  and  administering  pri- 
vate trusts  will  be  applied  In  osder  to  give 
effect  to  the  intention  of  a  donor  to  establish 
a  public  charity.  In  discussing  this  question. 
Perry  on  Trusts,  t  687,  uses  this  lanugage: 
"If  tai  a  gift  for  private  benefit  the  ceetuls 
que  truatent  are  so  uncertain  that  th^  can- 
not be  Identlfled,  or  cannot  come  Into  court 
and  dalm  tlte  benefit  conferred  upon  them, 
the  gttt  wiU  £bU.  But  If  the  gift  la  made 
for  a  public,  charitable  purpose.  It  la  Imma- 
terial that  the  trustee  la  uncertain  or  Inca- 
pable of  teUng.  or  that  tbe  objects  of  the 
charity  are  uncertain  and  Indefinite.  Indeed, 
it  la  said  that  vagueness  la  in  some  reapecta 
eesentlal  to  a  good  gift  for  a  public  charity, 
and  that  a  public  chari^  begina  where  nn- 
eertalnty  In  the  recipient  beglna."  The  geo- 
eral  doctrine  upon  the  question  of  charitable 
bequests  Is  that  the  benefielartea  abould  be 
dealgnated  aa  a  class  only,  leaving  the  .num- 
ber and  indivlduala  to  be  determined  by  tlw 
trustees  who  administer  it.  Devises  for  the 
poor  have  always  been  favorite  modes  of  dis- 
pensing charity  by  benevolent  persons,  and 
trusts  created  for  this  purpose  have  been 
generally  upbeld  by  ttie  courts.  In  Moore'a 
Hetrs  V.  Moore's  Devlaeea,  84  Ey.  854,  29  Am. 
Dec.  417,  It  waa  decided:  "When  an  aacer- 
talnaMe  object  Is  designated  by  the  donor  m 
general  and  collectible  terms,  as  the  poor  of  a 
given  county  or  parish,  or  when  a  peraon  Is 
appointed  by  him  to  select  a  described  por- 
tion or  kind  or  number  from  a  designated 
claas.  the  chanceltor,  sitting  as  judge  In  equi- 
ty, will  Interpose  on  the  ground  of  trust."  In 
the  case  of  Curilng'a  Adm'rs  t.  Cnrllng's 
Heirs,  8  Dana.  88.  38  Am.  Dec.  475,  James 
Curling  left  the  residue  of  hla  eatate  for  the 
use  and  benefit  of  a  public  seminary,  not 
designating  where  It  waa  to  be  located.  The 
circuit  judge  btid  the  devise  void  for  uncer- 
tainty, but,  upon  appsal  to  this  court.  Judge 
Robertson,  delivering  tbe  (pinion  of  the 
court,  said:  **rbe  testatrix,  by  designating  a 
general  object  of  charity  (a  public  seminary), 
must  be  understood  aa  Intending  either  a 
Reminary,  or  the  seminary  of  bis  county,  or 
any  seminary  which  his  executor  ttr  a  court 
of  equity.  In  tbe  ^erclse  of  a  sound  dlttore- 
tion,  should  select  as  best  adapted  to  efFect 
the  object  of  diarfty.  Upon  either  of  these 
hypotheses,  the  testator's  purpose,  aa  declar- 
ed and  circumscribed  by  hlmaelf,  may  be 
fulfilled  by  applying  the  fund  to  a  specific 
object,  wlthont  any  hasard  of  perverting  his 
bounty  In  a  manner  not  contemplated  by 
him  and  authorized  by  his  wllL  Therefore, 
according  to  principles  eiftabllahed  aa  perfect- 
ly judicial,  we  an  of  tba  (pinion  tliat  ttae 
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device  created  a  charitable  trust,  which  may 
be  executed  according  to  law,  and  without 
TloIatlDg  the  will  of  the  testator  or  making  a 
will  for  blm;  and  therefore  we  conclude  that 
the  circuit  court  ought  to  bare  decreed  the 
appropriation  of  the  profits  of  the  devise  to 
the  use  of  the  Trigg  Seminary,  and  appointed 
a  trustee  to  execute  the  trust."  In  the  very 
recent  case  of  Spalding  v.  St  Joseph's  In- 
dustrial School,  54  &  W.  206,  Judge  Du  Relle 
nam  this  language:  "AH  the  Kentucky  cases 
have  sustained  the  charitable  uses  therein 
considered  because  the  court  held  that  a 
charitable  object  was  Indicated,  or  a  class  of 
charitable  objects  designated  from  which 
choice  was  authorised  to  be  made.  In  some 
of  tbem  there  is  room  for  difference  of 
(q)InIon  as  to  the  certainty  of  the  objects  of 
the  charitable  uses  sustained,  but  the  courts 
have  always  held  that  they  were  certain,  ei- 
ther by  being  designated  by  the  donor,  or 
one  of  a  class  designated  by  blm  from  which 
ebolce  was  authorized  to  be  made."  In  Bed- 
ford V.  Bedford's  Adm'r,  85  a  W.  926,  the 
devise  was  to  the  state  of  Kentucky  in  trust 
for  the  benefit  of  the  state,  the  profits  there* 
from  to  be  appropriated  annually  forever  to- 
wards the  education  of  the  children  of  the 
state— partlcularty  the  poor  and  most  unintel- 
ligent. The  devise  In  this  case  was  sustain- 
ed as  suflScIently  definite.  The  court  said: 
"Trusts  must  be  for  the  benefit  of  au  Indefi- 
nite number  of  persons,  for.  If  the  bene- 
ficiaries are  personally  designated,  the  trust 
lacks  the  essential  element  of  Indefinltenesa, 
which  Is  one  characteristic  of  a  legal  char^ 
ity,  and  which  dlstlngnlshee  It  from  a  mere 
private  truBt."  There  has  been  considerable 
diversity  In  the  dedslms  of  the  courts  of  the 
various  states  of  the  Union  as  to  the  extent 
tb^  win  go  In  upholding  an  Indefinite  trust 
In  some  states— particularly  Maryland,  Vir- 
ginia, Michigan,  New  Torii,  and  Wisconsin— It 
has  been  held  that  courts  of  equity  have  no 
greater  jurisdiction  to  enforce  public  than 
private  trusts.  On  the  other  hand,  in  Ken- 
tacky,  Maine,  Massachusetts,  Missouri,  Penn- 
sylvania, and  many  other  states  where  the 
principles  of  43  Ellz.  c.  4,  are  accepted,  they 
have  gone  to  the  fiirtbest  limit  In  this  re- 
gard.  In  this  state  16  decisions  have  been  re- 
ported upon  this  question  ot  charitable  uses, 
beginning  with  the  case  of  Glass  and  Bonta 
V.  Read.  2  Dana,  170,  In  which  charitable  be- 
quests have  been  uniformly  upheld.  But  It 
is  Insisted  that  the  amendment  to  section  317 
of  the  Kentucky  Statutes  passed  by  the  Oen- 
eral  Assembly  In  1893,  which  Is  In  these 
words,  "if  the  grant,  devise,  gift,  appoint- 
ment or  assignment,  shall  have  pointed  out 
with  reasonable  certainty  the  purposes  of  the 
charity  and  the  beneficiaries  thereof,"  etc., 
was  intended  by  the  lawmaking  department 
of  the  government  to  change  the  rule  which 
hat  heretofore  prevailed  In  this  state.  The 
words  of  the  amendment  are  the  same  as 
those  used  In  several  opinions  sustaining  be- 
quests to  variotu  Gbaritles,  and  It  woold  b» 


more  consistent  with  reason  and  common 
sense  to  believe  that  the  Legislature  simply 
Intended  to  crystallize  Into  the  statute  law 
the  doctrine  which  has  been  so  often  an- 
nounced by  this  court  and  which  has  been 
accepted  with  approval  by  the  profession,  the 
General  Assembly,  the  public  at  large,  and  by 
most  eminent  text-writers.  The  gift  In  this 
case  Is  to  the  poor  as  a  class,  and  the  testatrix 
has  appointed  her  executor  to  select  from 
this  class  the  persons  who  are  to  receive  th^ 
benefit  of  the  charity.  In  onr  (pinion,  the 
Judgment  of  the  trial  court  Is  In  conflict  with 
what  has  become  the  settled  legislative  policy 
In  this  state  with  respect  to  public  charities; 
and  Spalding  v.  8t  Joseph's  Industrial 
School,  54  S.  W.  206,  relied  on  to  support  the 
Judgment  of  the  trial  court,  la  not  In  conflict 
with  the  other  cases,  and  the  devise  In  thla 
case  should  be  upheld. 

It^rr  reasons  Indicated,  fbe  judgment  la  re- 
versed, and  cause  remanded  tor  proceedings 
consistent  with  tiila  opinion. 


HUSSRT  V.  SARGENT  et  at 

(Court  of  Appeals  of  Kentucky.   June  19, 

1903.) 

WILLS— CONSTHUCTION—VAIJDITT  —  CONFLICT 
OP  LAWS  —  TESTATOR'S  DOHIOILB  —  RULK 
AGAINST  PORPBTUITIBS  —  ■XBCUTOR  —  AC- 
COUNTINO-JUBISDIOTION. 

1.  A  testator,  after  making  special  bequeats^ 
bequeathed  to  his  wife  two-fifths  of  the  income 
of  the  remainder  during  her  life,  to  bia  son 
two'flfths  thereof;  and  from  the  remaining  one- 
fifth  he  directed  tliat  his  executors  should  uay 
his  sister  $500  annuallr  for  her  life,  and  that 
the  balance  of  such  one-fifth  shoold  be  "allowed 
to  accumulate  for  the  benefit  of"  grandcbildceu, 
and  directed  that  "sQch  accumulation  and  such 
income"  should  be  "eaually  divided  and  paid  to 
and  distributed  amoDK*'  the  graadchitdren  when 
a  designated  grandchild  aboold  arrive  at  the 
age  of  35  years,  or  would  have  been  35  had  she 
lived.  The  testator  made  no  further  dispositiMk 
of  this  one-fifth,     ffeld  to  bequeath  to  the 

frnndohildreu,  not  only  the  income  of  this  one- 
fth,  but  also  the  principal  thereof. 

2.  The  validity  of  a  will  diapoaing  of  personai 
property  only  is  determined  by  the  law  of  the 
testatar'a  domicile. 

3.  Under  the  lawa  of  New  Hampshire,  the 
domicile  of  a  testator  disposing  of  personalty 
only,  the  proviaioo  in  his  will  directing  that  a 
certain  portion  of  his  estate  ehall  be  allowed 
to  accumulate  for  the  benefit  of  his  grandchil- 
dren, and  that  auch  accumnlatiou  and  income 
shall  be  equally  divided  among  tiism  when  a 
designated  grandchild,  2  years  old  at  the  date 
of  testator's  deathj  arrived  at  the  age  of  3& 
years,  doea  not  violate  the  rale  against  per- 
petuities, but  the  direction  for  accumulation  will 
be  enforced  for  a  period  of  2l  years  after  the 
testator's  death,  and  then  the  amount  accumu- 
lated will  be  distributed  among  the  grandchil- 
dren. 

4.  Where  an  executor  appomted  In  New 
Hampshire  is  dtHulciled  in  Kentucky  and  is  in 
possession  ot  the  testator's  property,  none  of 
which  is  in  New  Hampshire,  tiie  courts  of  Ken- 
tucky may  require  him  to  account  to  the  per- 
sons entitled  to  the  estate. 

Appeal  from  Circuit  Cotut,  Jeffttsoa  Oon^ 
ty,  Chancery  Dtvlalon  No.  1. 
rro  be  cOclally  r^iorted.** 
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Suit  for  tbe  constnictlon  of  the  will  of 
Daniel  P.  HuBsey,  brought  by  Frederick  D. 
Hussey  agnfnst  George  W.  Sargent  and  oth- 
«r8.  In  which  the  guardian  ad  litem  of  Emily 
D.  Hussey  and  others,  infants,  prayed  that 
plalntlfT,  88  ezecDtor  and  trustee,  be  required 
to  account  for  the  shares  due  the  infants. 
From  the  Judgment  constmlng  tbe  will,  and 
directing  plaiutlff,  as  executor  and  trustee, 
to  account,  plaintiff  and  the  guardian  ad 
litem  both  appeal.  Affirmed  on  plaintiffs 
appeal,  and  the  appeal  of  the  goaxdlan  ad 
litem  dismissed. 

St.  John  Boyle  and  K  R.  Teaman,  for  ap- 
pellants.   Jas.  Quarles  and  W.  O.  Harris, 

;for  appellees. 

BCRNAM,  O.  J.  Tbe  appellant,  Freder- 
ick D.  Hussey,  brought  this  suit  against  tbe 
appellees,  George  W.  Sargent,  Ezeklel  H. 
Sargent,  Webster  P.  Huwey,  Emily  P.  Hua- 
Sr.,  Fannie  R.  Hussey,  Emily  P.  Hus- 
sey, Jr.,  Catherine  P.  Hussey,  Mabel  W.  Hus- 
sey, Dorothy  Hussey,  and  Sarah  L.  Hussey, 
for  the  purpose  of  obtaining  a  construction  of 
-certain  clauses  In  the  will  of  his  father,  Dan- 
iel P.  Hussey,  who  died  on  the  25th  of  July, 
18S3,  at  his  domicile  In  tbe  county  of  Hills- 
borough, In  the  state  of  New  Hampshire,  and 
whose  win,  subsequent  te  his  death,  was 
duly  admitted  to  probate  In  the  probate  of- 
fice of  that  county.  He  alleges  that  Daniel 
P.  Hussey's  widow,  the  defendant  Emily  P. 
Hussey,  Sr.,  accepted  the  provision  of  his 
will;  that  he  was  his  only  child  and  heir  at 
taw;  that  at  the  time  of  the  death  of  Dan- 
iel P.  Hussey  be  was  married  to  Mary  W. 
Hussey.  and  at  that  time  had  only  one 
child,  tbe  defendant  Emily  Hussey,  Jr.,  who 
was  then  2  years  old;  that,  after  tbe  proba- 
tion of  the  will  of  Daniel  P.  Hussey,  the  de- 
fendants Catherine,  Mabel,  and  Dorothy,  chil- 
dren of  plaintiff,  were  bom;  that,  after  the 
birth  of  Dorothy,  his  first  wife,  Mary  W. 
Hussey,  died,  and  be  subsequently  Intermai^ 
Tied  with  the  defendant  Fannie  R.  Hussey. 
Init  that  be  had  no  children  by  her.  He  fur- 
ther alleges  that  shortly  after  the  death  of  bis 
father,  Daniel  P.  Hussey.  be  removed  from 
the  state  of  New  Hampshire  to  the  city  of 
Louisville,  In  the  state  of  Kentucky,  with  his 
mother  and  family,  where  they  have  since 
resided;  that  the  debts  and  specific  legacies 
«f  Daniel  P.  Hussey  have  all  been  paid,  ex- 
cept one  to  a  public  library  In  tbe  city  of 
Nashua,  which  is  not  yet  due;  that  tbe  estate 
•f  l>anlel  P.  Hussey  consisted  entirely  of 
personal  property,  which  came  into  the  bands 
of  the  plaintiff  as  trustee  and  executor,  and 
that  be  has  since  collected  and  received  the 
entire  income  of  the  estate,  and  that  no  part 
of  it  Is  within  tbe  state  of  New  Hamp- 
shire; that  he  was  bom  on  tbe  9th  of  August, 
1857.  All  of  tbe  defendants,  except  Emily 
P.  Hussey,  Sr.,  and  tbe  Infant  children  of  tbe 
plaintiff,  are  alleged  to  be  nonresidents,  and 
mre  proceeded  against  as  such  by  warning  or- 
der; and  it  Is  alleged  that  the  infant  defend- 


ants  have  no  statutory  guardian,  and  the  pe- 
tition asks  that  a  guardian  ad  litem  be  ap- 
pointed to  defend  for  them. 

The  special  questions  which  we  are  asked 
to  determine  upon  this  appeal  are:  First, 
whether  the  principal  of  the  one-fifth  of  tbe 
estate,  the  Income  of  which  was  directed  to 
be  accumulated  for  the  benefit  of  the  chil- 
dren of  plaintiff  In  tbe  sixth  clause  of  tbe 
will,  has  been  disposed  of  by  the  will,  or 
whether,  as  to  this  fund,  testator  died  intes- 
tate. Second,  whether  tbe  provisions  requir- 
ing that  the  balance  of  the  income  upon  tbe 
one-fifth  of  testator's  estate,  which  is  direct- 
ed to  be  distributed  among  the  children 
when  Emily  P.  Hussey,  Jr.,  daughter  of 
Frederick  D.  Hussey,  arrives  at  the  age  ot 
35  years.  If  then  living,  or  at  that  date  when 
she  would  have  been  35  years  of  age  bad  she 
lived,  being  then  deceased.  Is  void  as  in  con- 
travention of  the  law  against  perpetuities. 
Tlilrd,  whether  or  not  the  bequest,  contain- 
ed In  section  8,  of  the  remainder  of  two-fifths 
of  said  estate,  the  income  of  which  is  now 
payable  to  testator's  wife  during  life.  Is  a 
good  and  valid  bequest  in  whole  or  In  part, 
and.  If  invalid,  whether  such  portion  of  tbe 
estate  Is  or  will  become  vested  in  tbe  plain- 
tiff or  his  heirs  by  inheritance.  Fourth, 
whether  or  not  the  provision  that  the  In- 
come of  any  portion  of  the  said  remainder  be 
allowed  to  accumulate  Is  or  is  not  void  as 
against  the  rule  against  perpetuities,  and.  If 
invalid,  whether  or  not  tbe  same  is  or  will 
become  vested  In  tbe  plaintiff  or  bis  heirs  by 
inheritance. 

In  tbe  joint  and  separate  answer  of  tbe 
infant  defendants  Emily  P.  Hussey,  Jr., 
Catherine  P.  Hussey,  Mabel  W.  Hussey,  and 
Dorothy  Hussey,  filed  by  their  guardian  ad 
litem,  It  is  claimed  that  tbe  trusts  for  accn- 
mulatlon  In  favor  of  his  wards  provided  for 
In  the  sixth  and  eighth  clauses  of  his  vrin 
are  valid  and  enforceable,  and  that  It  was 
tbe  Intention  of  the  testator,  Danld  P.  Hus- 
sey, that  these  defendants  or  their  children, 
should  any  of  them  die,  leaving  children,  be- 
fore the  date  of  distribution,  should  under 
section  8  of  bis  will  receive  the  principal  as 
well  as  the  accumulated  income  provided 
for  in  that  section.  He  also  alleges  that  his 
Infant  wards  were  Intended  by  testatw  to 
be  the  residuary  legatees  of  any  portion  of 
the  estate  not  othervrise  disposed  of  in  fala 
will,  and  makes  his  answer  a  counterclaim 
against  the  plalndff  for  the  purpose  of  bar- 
ing tbe  r^hts  of  the  infants  ascertained, 
and  requiring  the  plaintiff  as  executor  and 
trastee  to  account  for  their  shares  when  so 
ascertained.  The  court  below  held  that  the 
provisions  of  section  6  and  8  of  tbe  will,  pro- 
viding for  the  accumulation  and  distribution 
of  tbe  Income  of  Frederick  D.  Hussey's  chil- 
dren at  the  end  of  33  years,  at  which  time 
Emily  would  become  36  years  old.  If  living, 
WW  valid  and  enforceable,  as  was  also  tbe 
bequest  of  the  prindpal,  and  adjudged  tbat 
the  plaintiff,  Frederick  D.  Hnssey,  aa  tmatee 
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and  executor,  should  flie  a  full  and  complete 
acconnt  sbowlog  tbe  annual  Income  from  tlia 
trust  estate  from  the  death  of  Daniel  P. 
Hussey,  and  the  Bums  paid  by  him  to  Jana 
M.  Littlefleld,  prior  to  her  death,  under  the 
provisions  of  tbe  sixth  clause  of  tbe  will. 
To  which  the  plaintiff  excepted.  The  lower 
court  declined  to  make  any  adjudication  on 
the  question  as  to  whether  or  not  tbe  chil- 
dren of  Frederick  D.  Hussey  were  entitled 
to  take  as  residuary  legatees  that  portion 
of  the  estate  of  Daniel  P.  Hussey  not  spe- 
cifically devised  by  bis  will.  To  which  the 
guardian  ad  litem  excepted,  and  both  the 
plafntltF  and  the  guardian  ad  litem  have  ap- 
pealed. 

It  is  contended  In  behalf  of  Frederick  D. 
Hnssey:  First,  that  the  provisions  contain- 
ed in  sections  6  and  8  of  tbe  will,  for  tbe 
accumulation  of  specific  portions  of  the  In- 
come for  tbe  benefit  of  his  children,  to  be 
paid  to  tbem  when  bis  daughter  Emily  P. 
Hussey,  Jr.,  reaches  the  age  of  35,  or,  if  she 
should  not  live  that  long,  at  such  date  bad 
she  lived,  are  void,  because  in  contravention 
of  the  law  against  perpetuities,  and  that, 
being  void,  he,  as  belr  at  law,  inherits  tbe 
fond;  second,  that  the  testator  has  failed  to 
dispose  of  the  principal  from  which  this  In- 
come is  derived,  and  that  therefore,  as  heir 
at  law,  he  Is  entitled  to  It  as  intestate  prop- 
erty. On  behalf  of  the  children  It  Is  con- 
tended by  their  guardian  ad  litem  that  ap- 
pellant Is  wrong  on  both  propositions. 

In  the  first,  second,  third,  fourth,  and  fifth 
clauses  of  the  will,  testator  makes  certain 
special  bequests  about  which  there  Is  no  con- 
troversy. We  copy  tbe  remaining  clauses  of 
the  will,  although  only  tbe  sixth  and  e^hth 
are  directly  Involved  In  this  litigation.  They 
are  as  follows: 

"Sixth.  After  deductliig  and  payment  of 
the  legacies  before  named,  I  give  and  be- 
queath to  my  beloved  wife  two-fifths  of  the 
income  of  the  remainder  during  her  natural 
life,  and  to  my  said  son,  Frederick  D.,  I  give 
and  bequeath  a  like  sum  to-wit:  Two  fifths 
of  tbe  Income  of  said  remainder;  and  from 
tbe  remaining  one  fifth  of  said  income  I  di- 
rect my  executors  to  pay  to  my  sister  Jane 
M.  Llttiefield  an  annual  sum  of  Five  Hun- 
dred Dollars  to  commence  at  my  decease  and 
payable  semiannually,  and  to  be  continued 
and  payable  during  her  natural  life;  tbe  bal- 
ance of  said  one-flfth  of  said  Income  shall 
be  allowed  to  accumulate  for  the  benefit  of 
tbe  children  of  my  said  son  or  their  heirs, 
sacb  accumulation  and  such  Income  to  be 
equally  divided  and  paid  to  and  distributed 
among  said  children  when  Bmlly  P.  Hussey 
daughter  of  Frederick  D.  Hussey  arrives  at 
tbe  age  of  thlrty-flve  years  if  then  living,  or 
at  that  date  when  she  would  have  been  tblr- 
t7-flTe  years  of  ago  bad  she  lived  being  then 
deceased. 

"Seventh.  [He  gives,  at  the  death  of  bis 
wif^  950,000  to  tbe  city  of  Nasbna  to  eatab- 
Ush  a  public  library.] 


"Eighth.  If  my  said  son  shall  survive  my 
wife,  be  shall  receive  at  her  decease  the  sum 
of  one  hundred  thousand  dollars  from  my  es- 
tate and  shall  continue  to  receive  two-fifths 
of  the  income  of  the  remainder,  and  any  re- 
mainder income  heretofore  received  by  my 
said  wife,  shaU,  after  deducting  such  sums  as 
to  my  said  executors  may  seem  reasonable 
and  fitting  for  the  support  of  the  children  of 
my  said  son,  be  allowed  to  accumulate  for 
the  benefit  of  said  children  conditioned  as 
payments  and  distribution  as  In  the  sixth, 
clause  of  the  will. 

"Ninth.  Should  my  said  son  die  before  my 
said  wife  leaving  no  more  than  two  chUdrea 
I  give  and  bequeath  to  my  sister  Jane  M.  Llt- 
tiefield, my  brother's  widow  Sarah  S.  Hussey, 
and  to  my  said  half  brothers  Ezeklel  H.  and 
George  W.  Sargent,  If  living,  the  further  sum 
of  Fifteen  Hundred  Dollars,  to  ea(A  and  alt 
of  such  one  surviving. 

"Tenth.  In  case  of  the  death  of  my  said 
son  before  the  death  of  my  wife  leaving  no 
children,  1  give  and  bequeath  to  my  wife 
and  her  heirs  one  half  part  of  the  whole  of 
tbe  remainder  of  my  estate;  and  the  rest  and 
remainder  of  said  estate  shall  be  divided  Into 
equal  shares  between  those  surviving  of  tbe 
following,  to  witi—the  widow  of  my  son,  my 
said  sister,  Jane  M.  Llttiefield,  my  brother's 
widow  Sarab  S.  Hussey,  and  said  half-broth- 
ers Ezeklel  H.  and  George  W.  Sargent. 

"Eleventh.  If  from  any  cause  my  wife 
should  be  dissatisfied  with  the  foregoing  pro- 
visions of  this  will  relative  to  her  share,  and 
should  elect  to  receive  such  share  or  dIstritK 
ntive  part  as  tbe  statutes  provide,  walving^ 
the  provisions  herein  set  forth,  and  in  lieu  of 
tbe  same,  then  I  order  and  direct  that  my 
said  son  shall  receive  one  half  of  the  Income 
of  tbe  remainder  of  said  estate  instead  of 
two-fifths  as  set  forth  In  section  sixth.  And 
I  further  order  and  direct  that  my  said  Boa 
shall  receive  on  bis  arriving  at  the  age  of 
forty  years  tbe  principal  sum  of  which  be 
shall  have  received  the  Income  as  provided  In 
the  preceding  sections. 

"Twelfth,  I  hereby  constitute  and  appoint 
Webster  P.  Hussey  of  said  Nashua,  and  my- 
said  son  Frederick  D.  Hussey,  executors  sf 
this  my  last  will  and  testament,  hereby  re- 
voking any  and  all  former  wills  by  me  made, 
and  I  hereby  authorize  and  empower  my  said 
executors  to  sell  or  exchange  my  estate  when 
same  shall  be  deemed  best  and  advlsable- 
and  for  the  interest  of  said  estate  by  my  said, 
executors,  but  no  such  change  shall  be  made- 
In  said  estate  except  sanctioned  by  botb  of 
said  executors;  further  directing  that  no 
bonds  are  or  shall  be  required  of  them  as 
such  executors.  I  also  direct  that  all  neces- 
sary expenses  shall  be  paid  to  said  executors 
Incurred  In  the  execution  of  the  provision  of 
this  will,  but  that  said  son  shall  receive  no- 
further  compensation  for  his  services  in  the- 
same.  But  I  direct  that  said  Webster  P.  Hus- 
sey shall  receive  In  addition  to  such  neces- 
■ax7  eipenses  a  >am  not  exceeding  at  anr 
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time  (besides  expenBea)  the  sum  of  Are  bun- 
dred  dollars  per  annum,  and  at  no  time  shall 
Bald  aam  so  recelred  exceed  two  per  cent  of 
the  Income  of  said  property  then  In  care  and 
trust  of  said  Executors,  and  when  such  per- 
centage on  the  Income  as  aforesaid  would  be 
less  than  FWe  Hundred  Dollars  then,  he 
shall  recelye  and  be  allowed  such  Bum  as 
would  be  two  per  cent  on  said  Income,  and 
Buch  sums  so  allowed  to  Webster  P.  Hussey 
■jball  be  In  full  settlement  and  compensation 
for  his  services  while  acting  and  serving  as 
such  Executor. 

"In  witness  whereof  I  have  hereto  set  my 
band  and  seal  this  twenty  first  day  of  June 
1883,  and  interllneatlonfl  In  section  seven 
and  eight  were  made  before  signing. 

"Daniel  P.  Hussey. 

"Signed,  sealed,  published  and  declared 

*  *   *   said  Daniel  Hussey  as  and  for  his 

*  *  *  and  testament  in  the  presence  of 
us,  who  at  his  request  and  in  bis  presence 
and  In  the  presence  of  each  other  have  sub- 
Kribed  oar  uamee  ms  witnesses  thereto. 

"Chas.  W.  Hoitt 
**Ira  Gnstine. 
"Jtork  G.  WIIsDn.** 
That  wills  must  be  sustained,  and  the  In- 
tention of  the  testator  given  effect  by  courts 
whenever  it  can  be  done  without  vloUting 
established  rules  of  law  or  some  public  poli- 
cy, Is  a  truism  so  often  repeated  that  it  has 
become  trite.  But  it  expresses  a  rule  which 
■Is  applicable  to  the  construction  of  every  will 
-when  Its  validity  or  that  of  any  part  of  It 
may  be  called  in  question.  And  when  one 
undertakes  to  make  a  will  it  will  be  pre> 
sumed  ttiat  bis  purpose  Is  to  dispose  of  his 
entire  estate,  and  does  not  Intend  to  die  In- 
testate or  become  Intestate  after  death.  And 
courts  are  never  disposed  to  put  such  con* 
Btmctlon  upon  a  will  as  would  be  likely  to 
lead  to  Intestacy,  and  this  Inclination  is  most 
strong  when  It  Is  a  residue  of  personalty 
which  is  the  subject  of  the  bequest.  See  Ma- 
berley  v.  Strode,  S  Vesey,  456;  Whltcomb  v. 
Rodman,  28  L.  R.  A.  149,  note:  "And  if  the 
reading  of  the  whole  will  produces  a  convic- 
tion that  testator  must  necessarily  have  ln> 
tended  an  Interest  to  be  given,  and  which  la 
not  bequeathed  by  express  and  formal  words, 
the  court  must  supply  the  defect  by  implica- 
tion. See  Phelpa  v.  Phelps,  148  Mass.  570, 
[10  N.  E.  4521."  So  far  as  we  are  able  to 
discover  there  Is  nothing  In  any  clause  of  this 
will  which  Indicates  an  intention  on  the  part 
of  the  testator  that  any  part  of  his  estate 
should  tmder  any  drcnmstances  be  treated  as 
Intestate.  After  providing  for  the  [laymeDt 
of.  certain  spedQc  bequests,  he  divides  the 
entire  remainder  of  his  estate  into  five  equal 
parts,  and  specifically  disposes  of  each  of 
these  piiris.  In  the  sixth  clause  of  his  will 
he  gives  the  income  on  two-Sfths  of  this  re- 
mainder to  his  son,  the  appellant,  withont 
-■Hitrictlon.  In  the  eleventh  clanse,  he  pro- 
->8  that  when  he  arrives  at  the  age  of  40 
^  he  shall  receive  the  principal  of  this 


two-fifths,  and,  as  appellant  has  passed  the 
age  of  40  years,  no  question  can  rise  as  to  this 
two-fifths  remainder.  He  th«i  gives  the  In- 
come on  two  of  the  other  fifths  of  his  estate 
to  his  wife  for  life,  and  In  the  eighth  clanse 
of  his  vrlll  provides  that  If  his  son  should  out- 
live hie  mother  he  shall  receive  therefrom 
$100,000  In  addition  to  the  two-fifths  aUready 
devised  to  him;  and  testator  then  provides  In 
clause  8  that  his  executors  may  deduct  such 
sums  as  may  seem  reasonable  to  them  ftom 
the  income  of  the  remainder  of  this  two- 
fifths  of  his  estate,  on  which  his  wife  during 
her  life  had  drawn  the  income,  for  the  sup- 
port of  bis  grandchildren,  and  that  any  re- 
mainder of  income  from  this  two-fifths  shall 
be  allowed  to  accumulate  for  iSte  benefit  of 
the  grandchildren,  conditioned  as  to  payment 
and  distribution  as  in  the  sixth  clause  of  bis 
win.  In  the  ninth  clause  he  provides  for  an 
additional  bequest  to  his  brothers  and  sisters 
of  $1,500  In  the  event  bis  son  shall  die  be- 
fore his  wife,  leaving  only  two  chUdren.  In 
the  tenth  clanse  he  provides  for  the  distribu- 
tion of  his  estate  in  case  his  son  dl^  b^ore 
his  wife.  leaving  no  children,  and  in  the 
eleventh  clause  he  provides  for  the  contingen- 
cy of  his  wife  renouncing  the  provision  made 
for  her  In  the  will  and  claiming  dower. 

We  will  not  consider  the  disposition  made 
by  testator  in  the  sixth  clause  of  the  will  of 
the  remaining  one-fifth  of  his  estate.  Out  <tf 
the  income  of  this  one-fifth,  testator  directs 
that  his  executors  shall  pay  his  sister,  Jane 
M.  LIttlefield,  annuaUy  during  her  life,  $500. 
and  that  the  balance  of  the  Income  on  this 
one-fifth  shall  be  allowed  to  accumulate  for 
the  benefit  of  bis  grandchildren  or  their  heirs, 
and  that  such  accumulations  and  income 
should  be  paid  to  them  when  his  granddaugh- 
ter Emily  was  35  years  of  age,  w  would  have 
been  had  she  lived.  It  must  be  conceded 
that  la  order  to  sustain  the  bequest  of  the 
prhidpal  of  this  one-flftb  interest  of  the  es- 
tate, we  must  believe  that  testator  Intended 
and  has  attempted  to  make  such  a  bequest 
It  Is  clear  from  the  entire  will  that  testator 
intended  that  the  bulk  of  the  estate,  after 
the  death  of  his  widow,  should  go  for  the 
benefit  of  bis  son  and  his  grandchildren,  and 
that,  distrusting  the  improvidence  of  youth, 
be  postponed  the  time  when  both  his  son 
and  his  grandchildren  could  take  possession 
of  the  principal  of  bis  estate  devised  to  them, 
until  they  had  acquired  the  dlscreti<m  which 
Is  the  usual  accompaniment  of  more  mature 
years.  The  provisions  in  the  will  fOr  the 
benefit  of  the  wife  and  son  of  the  testator 
are  clear,  definite,  and  explicit.  There  is  not 
the  slightest  intimation  that  testator  Intended 
that  either  of  them  should  take  by  inheri- 
tance as  well  as  by  bequest  And  we  think 
it  is  equally  clear  that  be  Intended  that  his 
grandchildren  should  take  the  entire  accumu- 
tatioDB  of  the  one-fifth  of  his  estate  devised 
in  the  sixth  clause  of  his  will,  subject  bow- 
ever,  to  the  annuity  in  favor  of  his  sister, 
Mrs.  Jane  M.  LIttlefield,  dorlpg  bar  hf,  IX 
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li  eonteodea  far  appelant  tbat  the  words 
'^ecnmnlatloiH'*  and  **lncoma"  are  syiiony- 
mous,  and  txrth  refer  to  the  premium  or  Id- 
terest  which  may  be  realised  iq»OD  tbe  prln- 
dpal  of  this  one-fifth  of  testator's  estate,  and 
neither  has  any  ref«'eiice  to  tbe  prindpal  of 
tbe  ooe-flfth.  It  most  be  cooeeded  that  ta  Its 
ordioary  use  the  word  *%ccumalattoDB"  Is 
used  In  this  sense,  but  In  law  It  has  a  mora 
definite  and  technical  meaning.  Black.  In  his 
IMW  Dicttonary,  defines  Its  legal  meaning  as 
follows:  "When  an  executor  or  other  trustee 
masses  the  raits,  dtrldendB,  <x  othtx  Income 
whldi  he  Ko^Tes,  treats  It  as  capital,  Invests 
it,  makes  a  new  capital  at  the  Income  de- 
rlTed  thereftom.  Invests  that,  and  so  on,  he 
is  said  to  accnmnlate  the  tm±  And  the 
capital  and  accmed  income  thos  procured 
constitute  accaniolatlons."  We  are  satisfied 
that  tbe  testator  used  tbe  word  "accumuUi- 
tkms**  in  this  sense.  He  idalnly  Intended 
fliat  ^is  partlcnlar  fund  should  grow;  that 
the  surplas  Income,  after  payment  ct  tiie 
annoity  of  $300  to  his  sister,  shotild  tw  added 
to  the  principal,  and  become  a  part  of  the 
capital  from  year  to  year;  and  tbat  In  this 
way  a  fund  should  be  accumulated  from  the 
capital  and  accrued  Income  for  the  benefit  of 
bis  grandchlldroL  There  Is  another  w^-set- 
tled  role  of  construction  that  would  give  tbe 
principal  of  this  oi^fifth  to  tbe  grandchil- 
dren. Tbe  testator  nowba%  proTides  tbat  It 
shall  go  to  any  one  else,  or  fall  Into  the  resl- 
dne  of  his  estate,  and  -where  the  Interest  of 
a  fund  Is  bequeathed  to  a  le^tee  or  in  trust 
to  hlro,  without  any  limitation  as  to  the  coi^ 
Unuance,  the  principal  will  be  regarded  as 
bequeathed  also.  See  Craft  t.  Snook's  Sk'tb, 
18  N.  J.  E4.  121,  78  Am.  Dee.  M;  Oullck's 
Bx*rs  T.  OuUck,  26  M.  J.  Bq.  824;  Walnrigbt 
T.  Walnrigbt,  3  Ves.  Jr.  556;  Hale  t.  Beck, 
2  Eden.  229.  We  are  therefore  of  the  opinion 
that  testator's  grandcblldren  took  not  only 
the  Ineome.  but  also  the  principal,  of  tbe  one- 
fifth  of  the  estate. 

We  will  now  proceed  to  tbe  consideration 
of  apprtlant's  seocmd  contentton.  tiiat  the 
pniTlston  directing  the  accumulation  of  In- 
oome  and  Its  distribution  to  tbe  grandchll- 
dren  when  ^Ily  sbonld  arrive  at  tbe  age  of 
K  ycATu,  or  would  have  reached  that  age  If 
Uvlng.  violates  tbe  rule  against  perpetuities. 
Mr.  Perry,  In  bis  work  on  Trusts  (Sth  Ed., 
VOL  1.  I  381),  says  tbat:  "In  determtolng 
whether  a  particular  devise  is  contrary  to  the 
rule  against  perpetuities,  tbe  Inquiry  Is  not 
whether  .tbe  fxmtlngency  upon  which  tbe  es- 
tate Is  to  vest  actually  occurs  within  the 
time  limited  by  the  rule,  but  whether  it  Is 
possible  that  the  event  may  not  happen  with- 
in tbe  time.  If  It  is  possible  tbat  the  event 
upon  which  the  executory  devise,  or  shifting 
or  swinging  xme,  Is  to  vest  in  some  person, 
may  not  happen  within  tbe  time,  the  ezecu- 
tor7  estate  is  void,  altbongh  in  fact  the  event 
actually  happens  within  tbe  time."  Under^ 
bin  on  tte  law  of  Wills  (vol.  2,  H  888,  886» 
is  to  the  same  effect  And  this  view  was 
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adopted  by  this  court  In  Stevens  v.  Stevens, 
54  S.  W.  835;  Ooleman  v.  Coleman.  65  S.  W. 
SS2.  Undoubtedly  this  provision  of  tbe  will 
under  our  statute  against  perpetuities  would 
be  held  void,  but  this  being  tbe  will  of  a  tes- 
tator who  died  domiciled  In  New  Hampshire, 
which  disposes  alone  of  personalty,  It  must 
be  construed  according  to  the  law  of  New 
Hampshire.  On  this  point,  Judge  Story,  in 
bis  work  on  Conflict  of  Laws  (section  405), 
Bsys:  "It  is  now  a  well-settled  principle  in 
tbe  Bnglish  law  tbat  a  will  of  personal  pro^ 
erty,  regularly  made  according  to  the  htw  of 
the  testetor's  domicile,  Is  eutBdent  to  pass 
such  property  to  every  other  country  In  which 
it  is  situated."  Page  on  WlUs.  |  35.  says: 
** Where  a  bequest  of  personalty  creates  a 
trust,  its  validity  Is  primarily  to  be  de^ 
mtoed  by  tbe  law  of  the  .domicile  of  the  tes- 
tator, not  the  law  of  the  place  where  the 
pn^rty  Is  situated."  On  tbe  same  subject 
Mr.  Wharton,  In  his  Conflict  of  Laws  (sectiim 
570),  says:  "By  the  English  common  law,  as 
held  both  In  England  and  the  United  States; 
testamentary  capacity  as  to  personalty  Is  gov- 
erned by  the  law  of  the  domicile  of  the  tes- 
tator at  the  time  of  his  death."  And  this  rule 
has  been  followed  by  tbls  court  to  numerous 
decisions.  See  ChapUne  v.  Moore,  23  Ky.  175; 
Fleteher's  Adm'r  v.  Sanders,  37  Ky.  345,  82 
Am.  Dec.  96;  Townes  v.  Durbln,  GO  Ky.  858, 
77  Am.  Dec.  176;  DannelU  v.  Dannelll's 
Adm'r,  67  Ky.  67.  Indeed,  we  do  not  under- 
stand that  this  proposition  of  law  Is  contro- 
v«ted  by  appeUuit  It  therefore  remains  to 
be  determined  whether  the  bequest  at  the 
time  It  took  effect  was  in  conflict  with  the 
law  of  New  Hampshire^  the  domicile  of  tes- 
tator. 

It  appears  from  the  evidence  that  there  is 
no  statutory  provision  to  New  Hampshire 
agatost  perpetuities,  and  that  the  common- 
law  rale  prevails  there,  except  in  so  far  as  It 
has  been  modified  by  the  dedstons  of  the 
Supreme  Court  of  that  state.  The  common- 
law  rule  required  that  every  toterest  dl»- 
posed  of  by  will  should  vest  within  a  life  or 
lives  to  being  at  the  creation  of  the  estate 
and  21  years  and  10  mmths  thereafter.  Bee 
Blackstone's  Com.  174;  2  Minor's  InstltutM, 
376,  877.  And  It  Is  clear  that,  tested  by  tbe 
restrictions  of  the  common  law,  the  devise  to 
this  clause  to  testator's  grandchildren  is  void 
because  It  postptmes  tbe  enjoyment  of  the 
Income  for  a  period  of  83  years,  which  Is 
longer  than  the  time  allowed  by  tbe  com- 
mon-law rule.  But  the  Supreme  Court  of 
New  Hampshire,  to  1891,  to  their  decision  to 
ffidgerly  v.  Barker,  66  N.  H.  484,  81  Atl.  900. 
which  Is  also  reported  in  28  L.  R.  A.  328, 
modified  that  rule  of  toe  common  law  as  to 
perpetuities  to  a  very  Important  particular. 
In  tbat  case  tbe  testator  devised  the  remain- 
der of  bis  estate  to  trustees,  who  were  to  pay 
fixed  sums  to  the  testator's  two  children  tot 
life,  with  remainder  of  tbe  estate  over  to 
testator's  grandcfalldren,  bom  and  unborn, 
sad  to  lie  paid  to  them  when  the  yonngeat 
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Bbould  arrive  at  40  years  of  age,  and  upon 
Iheir  giving  bond  to  the  children  of  the  tes- 
tator for  the  payment  of  the  support  pro- 
vided for  them  In  the  will.  At  common  law 
thIS'  restriction  In  the  vesting  of  the  estate 
would  have  rendered  the  devise  void,  but  the 
court  sustained  it  by  modifying  the  provision 
so  as  to  make  the  gift  take  effect  when  the 
youngest  child  reached  the  age  of  21  years 
Instead  of  40,  npon  the  theory  that  the  con- 
trolling idea  of  the  testator  was  that  his 
grandchildren  should  have  the  remainder  of 
bis  estate,  and  that  the  postponement  of  this 
devise  until  the  youngest  child  was  40  years 
old  was  secondary  and  subordinate,  and  that 
the  court  would  not  permit  the  plain  intent  of 
the  testator  that  bis  grandcbildren  should 
have  the  estate  to  be  defeated  by  the  provi- 
sion that  it  should  not  take  effect  until  the 
youngest  was  40  years  old.  The  edition  of 
the  Lawyers'  Reports  Annotated,  Id  a  note 
appended  to  this  case,  says:  "The  applica- 
tion of  the  cy  pres  doctrine  to  a  gift  which 
Is  not  charitable,  so  as  to  save  It  substan- 
tially, when  the  time  of  distribution  fixed  by 
the  will  Is  unlawfully  remote,  Is  somewhat 
unusual,  but  the'  opinion  In  the  above  case 
presents  much  authority  for  the  essential 
principle  Involved."  And,  whether  the  decl- 
alon  in  that  ease  be  sound  or  not,  It  Is  con- 
ceded to  be  the  law  of  New  Hampshire,  un- 
der which  the  validity  of  the  devise  in  this 
case  must  be  determined. 

It  1b  very  earnestly  insisted  for  the  appel- 
lant that  the  difference  between  this  case  and 
the  Edgerly  Case  Is  so  marked  as  to  except 
It  from  the  rule  annoimced  In  the  Edgerly 
Case.  The  basis  of  this  contention  Is  that  In 
the  Edgerly  Case  the  beneficiaries  were 
known,  and  the  limitation  was  only  as  to 
the  time  when  the  estate  should  pass,  whilst 
In  this  case  the  persons  who  are  to  take  can- 
not be  known  until  bis  grandchild  Emily 
should  arrive  at  the  age  of  3S,  or  would  ar- 
rive at  that  age  provided  she  Is  alive.  And 
In  support  of  this  contention  appellants  have 
taken  the  deposition  of  a  distinguished  law- 
yer and  citizen  of  New  Hampshire,  who.  In 
answer  to  a  request  by  appellant  to  point  out 
the  distinctions  between  this  case  and  the 
Edgerly  Case,  said;  "In  the  Barker  Case,  as 
the  bequest  would  not  take  effect  until  all  of 
the  grandchildren  were  bom  and  the  young- 
est became  21,  the  same  persons  would  re- 
ceive the  property  as  would  have  taken  It  at 
the  end  of  40  years.  No  change  of  the  bene- 
ficiaries could  have  been  made  by  the  court's 
action,  whilst  In  the  Hussey  case  the  vesting 
of  the  estate  at  the  end  of  21  years  Instead 
of  33  years  would  cut  off  any  grandchildren 
born  during  the  12-year  period,  a  change  of 
the  beneficiaries  would  have  been  made  by 
the  court's  action,  and  the  testator's  primary 
purpose  altered."  Upon  cross-examination, 
the  witness  was  asked  this  question:  "Mr, 
Senator.  I  think  It  appears  from  the  report 
of  the  Barker  Case  that  at  the  date  that  case 
wai  decided  by  the  Supreme  Court,  or  at 


least  at  the  time  when  testator  died,  the  tes- 
tator's son  was  35  years  old  and  the  son's 
wife  was  32  years  old,  and  they  were  ap- 
proximately at  these  respective  ages  at  the 
time  the  case  was  decided.  Assuming  that 
to  be  true,  suppose  that  a  child  was  Ijorn  to 
that  couple  after  the  decision  of  the  Supreme 
Court  of  New  Hampshire  In  the  Barker  Case; 
in  your  opinion,  would  that  child  share  with 
other  grandchildren  In  testator's  estate,  or 
would  he  or  she  be  cut  off?  Answer.  I  think 
they  should  be  cut  off,  because  the  estate 
could  not  vest  until  21  years  after  his  birth, 
and  such  a  limitation  after  life  not  In  being 
or  gestation  when  testator  died  would  be 
void.  What  the  court  meant  as  to  mibom 
children  not  then  in  gestation,  I  cannot  dis- 
cover. As  a  matter  of  fact,  I  suppose  there 
were  none,"  Question  17.  "Then  in  the  Bar- 
ker Case  there  was  a  possibility  of  a  grand- 
child being  born  who  could  not  share  in  the 
testator's  estate;  that  Is  a  fact.  Is  it  not? 
Answer.  Yes,  if  that  was  the  purpose  of  tbe 
court  in  that  case.  Possibly  the  court  In- 
tended that  all  of  the  unborn  children  should 
be  reckoned  and  the  property  vested  at  the 
end  of  21  years  from  tbe  birth  of  the  young- 
est child,  whenever  bom.  If  so,  this  would 
tend  to  imi>each  the  soundness  of  the  deci- 
sion in  Edgerly  v.  Barker,  but  would  not  al- 
ter tbe  fact  that  there  was  do  possibility  of 
change  in  the  beneficiaries  by  cutting  the 
limitation  from  40  years  to  21  years.  Ques- 
tion 18.  Has  the  decision  In  EMgerly  v.  Bar- 
ker been  overruled  or  modified?  Answer.  Not 
that  I  am  aware  of." 

It  seems  quite  plain  that  In  Edgerly  v. 
Barker  the  court  put  tbe  period  of  distribu- 
tion at  the  time  when  the  youngest  child  then 
living  became  21  years  of  age,  so  that  there 
was  a  possibility  In  that  case  that  other  chil- 
dren might  be  bom  after  that  time  who 
would  be  excluded.  So,  after  all.  It  seems  to 
us  that  it  is  impossible  to  dlsttngutsh  on  prin- 
ciple this  case  from  that,  and  that,  following 
the  doctrine  laid  down  In  that  case,  tbe  chan- 
cellor properly  decided  that  the  provision  of 
the  will  directing  the  accumulation  of  the 
income  was  valid  and  enforceable  for  a  period 
of  21  years  after  testator's  death,  and  should 
be  carried  out  by  the  trustee,  and  that  two- 
fifths  of  the  income,  to  be  accumulated  un- 
der tbe  eighth  clause  of  the  will  after  the 
death  of  testator's  widow,  stands  upon  the 
same  footing  as  the  one-fifth  directed  to  be 
accumulated  under  the  sixth  clause  of  the 
will,  with  the  exception  that  the  support  for 
tbe  children  is  to  be  deducted  from  the  in- 
come derived  from  this  Interest,  and  that 
both  funds  go  to  the  grandchildren  In  21 
years  after  the  probation  of  the  will  of  Dan- 
iel P.  Hussey. 

The  third  ground  relied  on  for  a  reversal  is 
that  tbe  chancellor  erred  in  requiring  an  ac- 
counting in  this  action  by  the  executor  and 
trustee,  as  he  qualified  as  such  in  the  state 
of  New  Hampshire  and  received  the  estate 
by  Tlrtne  thereof,  and  appellant  has  cited  nu- 
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laerous  authorities  to  support  his  contention 
that  an  executor  cannot  be  sued  out  of  the 
jorisdictlon  of  his  appointment  for  a  failure 
to  carry  out  the  truat  Imposed  upon  him. 
Bat  the  law  on  this  question  has  long  been 
■ettled  against  his  contention  In  this  state  by 
numerons  adjudications  of  this  court.  In  the 
early  case  of  Doraey's  Executor  v.  Doraey's 
Adm'Ti  28  Ky.  280,  22  Am.  Dec.  33,  it  was 
held  tbat  a  distributee  of  a  decedent  might 
enforce  distribution,  in  the  courts  of  this 
state,  of  assets  received  by  the  administrator 
appointed  In  Maryland,  if  found  in  this  state. 
This  was  followed  by  Atchison's  Heirs  v. 
Undsey,  4S  Ky.  86, 43  Am.  Dec.  153,  In  which 
the  administrator  and  Infant  heirs  of  John 
Atchison  Bought  to  recover  of  James  Llnd- 
sey.  who  administered  upon  the  estate  of  de> 
cedent  In  South  Carolina,  certain  assets  re- 
ceived by  liim  In  that  state.  The  contention 
was  made  In  that  case  that,  as  Llnds^  was 
appointed  administrator  In  South  CaroUnv 
and  received  the  assets  sued  for  there,  he 
could  not  be  held  responsible  in  the  tribunals 
of  this  state  for  the  surplus  remaining  in  his 
hands  at  the  suit  of  a  local  administrator  and 
infant  heirs  of  decedent.  In  response  to  this 
contention,  after  referring  tcr  Dorsey's  Execu- 
tor T.  Dorsey's  Adm'r,  the  court  said:  "Upon 
express  authority  of  this  case,  and  upon  our 
own  sense  of  what  is  required  by  convenience 
and  justice,  and  of  the  comity  due  sovereign- 
ty and  laws  of  South  Carolina,  we  are  of  the 
opinion  tbat  the  mere  fact  tbat  Llndsey  was 
appointed  administrator  In  tbat  state,  and 
received  there  the  assets  for  which  he  la  now 
cliarged,  does  not  of  Itself  exempt  bim  from 
all  liability  to  be  sued  In  tribunals  of  this 
state  for  a  claim  growing  out  of  his  having 
thus  received  assets,  to  the  proceeds  of  which 
the  complainants  or  some  of  them  are  enti- 
tled. Whether  any  decree  should  finally  be 
rendered  against  him  on  this  account  may 
depend  upon  the  facts  disclosed  In  his  an- 
swer, and  upon  the  proof;  but  we  think  he 
was  bound  to  answer."  The  question  was 
again  before  this  court  in  Manlon's  Adm'rs 
T.  Titswortb,  57  ^y.  597,  and  In  a  well-con- 
sidered opinion  by  Judge  Simpson  it  was  de- 
cided "tbat  it  was  settled  doctrine  in  this 
state  tbat  the  administrator  or  executor  who 
is  appointed  or  who  qualified  in  another 
state,  and  there  receives  assets  in  his  hands, 
may  be  sued  In  the  tribunals  of  this  state  by 
persons  entitled  to  such  assets,  If  he  shall 
have  removed  to  and  settled  in  this  state." 
The  question  was  again  before  the  court  In 
Kelningbam  v.  Kelningham'B  Ex'r  (Ky.)  71 
S.  W.  497,  and  the  doctrine  was  reaffirmed. 
Appellant  avers  that  bis  domicile  la  in  this 
state,  tbat  the  property  disposed  of  by  the 
eixtb  and  eighth  clauses  of  the  will  of  testa- 
tor are  In  his  possession  and  under  his  con- 
trol, and  tbat  no  part  of  it  is  within  the  state 
of  New  Hampshire.  It  is  manifest  that  the 
New  Hampshire  courts  could  not  enforce  any 
decree  for  a  settlement  of  appellant's  ac- 
counts unless'  he  voluntarily  came  within 


their  jurisdiction,  and  that,  under  tbe  deci- 
sions quoted  supra,  the  courts  of  Kentacky 
have  Jurisdiction  both  of  him  and  the  proper- 
ty received  by  him  under  the  will  of  testator 
for  the  purpose  of  requiring  an  accounting 
at  his  hands.  We  therefore  conclude  that  the 
court  did  not  err  in  so  adjudging.  In  oui 
opinion  tbe  trial  court  properly  declined  to 
pass  upon  tbe  question  raised  by  the  guard- 
ian ad  litem  as  to  who  were  intended  by  tes- 
tator to  be  the  residuary  legatees  of  any  por- 
tion of  his  estate  not  otherwise  disposed  of 
by  hla  will 

For  reasons  Indicated,  tbe  Judgment  upon 
tbe  original  appeal  is  affirmed,  and  the  cross- 
appeal  prayed  by  the  guardian  at  litem  dis- 
missed, and  the  cause  remanded  for  proceed- 
ings not  Inconsistent  with  this  opinion. 


BOARD  OF  COTJNOILMEN  OF  CITY  OF 
FRANKFORT  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  June  16, 
1908.) 

UUNICIFAL  CORPORATIONS— NmSANCBS 
— LIABIUTT. 

1.  A  ei^  is  not  liable  for  pennittiDg  a  nol- 
sance  to  exist  on  private  property  within  its 
limits. 

Appeal  from  drcnlt  Court;  FrankUn  Gonn- 
ty. 

"Not  to  be  officially  reported." 

Proceedings  by  the  commonwealth  against 
tbe  board  of  coundlmen  of  the  city  of  Frank- 
fort From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Ira  Julian,  for  appellant  OUfton  J.  Pratt 
land  M.  B.  Todd,  for  the  Commonwealth. 

NUNN.  J.  It  appears  from  the  statutes 
governing  cities  of  the  third  class.  Frankfort 
being  in  this  class,  that  such  cities  are  sub- 
ject to  be  sued  and  prosecuted  under  the  pro- 
visions of  their  charter  which  were  in  exist- 
once  prior  to  tbe  enactment  of  this  statute. 
Tbat  tbe  charter  of  the  city  of  Frankfort  re- 
quired, in  tbe  proceedings  against  the  city 
by  which  It  was  sought  to  be  made  liable, 
that  the  proceedings  be  Instituted  against 
tbe  board  of  councllmen  as  a  body  and  not 
against  the  members  of  tbe  board  personally. 
From  this  record  it  appears  the  city  of 
Frankfort  Is  sought  to  be  made  liable  for 
permitting  a  nuisance  to  exist  on  private 
property.  The  question  as  to  the  liability  of 
cities  in  such  cases  was  considered  by  this 
court  In  the  prosecution  of  City  of  George- 
town V.  Commonwealth,  73  S.  W.  1011. 

In  that  case  the  court  decided  that  the  dty 
was  not  liable.  The  principles  governing 
that  case  and  this  are  the  same. 

For  the  reasons  therein  given  the  Judg- 
ment in  this  case  cannot  be  sustained,  and  it 
Is  therefore  reversed,  and  the  cause  remand- 
ed for  further  proceedings  consistent  here- 
with. 

Bw  KoBleipal  Oorpwattou,  vol.  U,  CwL  XHc 
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KICB  T.  LOUISYILLE  &  N.  B,  00. 

(Court  oC  Appeals  of  Keittacky.  June  16^ 

1903.) 

APPEAXi-RBCORD— BILL  OF  BXCBPTIOHS. 

1.  Where  the  bUl  of  exceptions  hai  been 
strlckeD  from  the  record,  the  only  aueation  pre- 
sented U  the'snfflciencT  of  the  pleaditigi  to 
suppi^  the  JudgmeDt. 

Appeal  from  Oircolt  Oonrt,  JeffenKm  Ooun- 
ty,  First  Common  Pleas  Dlvialon. 

"Not  to-be  offldaUy  reported." 

Action  by  M.  8.  Elce  against  IjOsdsTflle  A 
NaahTlUe  Ballroad  Oompany.  From  a  judg- 
ment tor  defendant,  plaintiff  appeals.  Af- 
firmed. 

Qardner  ft  Mtaley,  tor  appellant  Bdward 
W.  Hlnes  and  Helm,.  Brace  ft  Helm,  for  ap- 
pellee. 

NUNN,  J.  The  appellant  brought  this  ac- 
tion against  appellee  for  an  alleged  breach  of 
contract  In  fiUUng  to  transport  a  fine  and 
valuable  mare  for  Um  from  Bearda  Statlm. 
(m  Its  road,  to  Lexington,  Ky.,  and,  "by  reason 
of  its  failure  to  comply  with  its  contract  In 
ttie  time  and  mannor  of  the  ablpment  of  the 
animal,  her  death  was  the  reanlt  Her  value 
was  Axed  at  fSOO.  The  ai^tellee,  by  answer, 
traversed  the  allegations  of  the  petition.  A 
trial  was  had,  which  resulted  In  favor  of  the 
app^ee. 

As  appears  from  the  rectvd,  the  bill  of  cx- 
oeptiona  was,  upon  motion  of  appdiee,  8 tricks 
en  from  the  record  by  order  of  ttato  court 
made  on  the  19th  of  Febmaiy,  1908.  This 
being  true,  the  only  question  indented  Is  as. 
to  the  sufficiency  of  tiie  pleadings  to  support 
the  Judgment  There  Is  no  room  for  contend- 
ing that  appellant  was  entitled  to  a  Judgmrat 
upon  the  pleadings,  and  his  counsel  make  no 
such  contention. 

It  follows,  therefore,  that  the  Judgmoat  of 
the  lower  court  must  be  afflrme<L 


OINOINNATI,  N.  O.  ft  T.  P.  BY.  OO.  et  tL 

V.  OOOK'S  ADM'B. 

(Court  of  Appeals  of  Kentncky.   June  17, 
1903.) 

SBSVAirr— INJURIES— FLEADINOS-IBSUICB 
RAISED. 

1.  A  petition  ayerred  that  nlalntiff's  intes- 
tate, as  Drakeman,  was  engagea  in  defendant's 
yard  in  nnconpUnx  Its  cart,  and  that  its  serr- 
ant  caught  and  crushed  intestate's  bod;  be- 
tween the  care  of  the  train,  through  the  negli- 
gence of  defendant's  terrant,  bo  injuring  intes- 
tate that  he  died  a  few  minutes  thereafter,  and 
that  when  bo  caaght  and  crushed  intestate  wmm 
engaged  In  the  discharip  of  his  duties  as  brake^ 
raao.  The  answer  denied  that  defendant  or  Its 
servant  cauffht  or  crushed  intestate's  body  in 
the  cars  of  its  train,  or  so  injured  faim  that  he 
died  a  few  minutes  thereafter,  or  that,  when 
so  c&ii^rbt  or  crushed,  intestate  was  engaged  in 
the  discbartn  of  his  doties  as  a  brskeman. 
Bcld,  the  denial  was  as  broad  as  the  petition 
and  placed  in  Issue  whether  Inteetste  was  in  the 
dlachsiffs  et  Us  dntiss  mt  the  ttaia  was 
UUad. 


"Not  to  be  officially  reported." 
On  petition  for  rebeerlDg.  Overroled. 
For  former  opinion,  see  78  fi.  W.  765.  See, 
also,  67  8.  W.  ASS. 

BARKMt.  J.  We  hare  re-examined  the 
pleadings  and  evidence  In  tbls  case.  In  re- 
sponse to  the  requirements  of  tlie  petition  for 
a  rehearing,  and  are  cooviDced  that  the 
statement  of  the  evidence  contained  in  the 
opinion  is  correct  Appellee  Is  In  error  as  to 
the  facts  admitted  by  tbe  pleadings.  On  tbe 
subject  as  to  where  the  intestate,  Edward 
Oook,  was,  and  what  he  was  doing,  at  the 
time  of  his  death,  the  petition  contains  tbe 
following  allegation:    "Plaintiff  avers  that 

on  the  day  of  ,  1901.  his  Intestate. 

Edward  Cook,  as  brskeman  and  switchman 
for  the  defendant  company,  was  engaged  in 
said  yard  In  nnconpling  and  giving  attention 
to  tbe  defendant's  cars  for  said  defendant, 
«  *  *  and  the  defendant  Fred  Milllgan 
caught  and  crushed  said  Cook's  body  between 
the  cars  of  said  train,  by  and  through  the 
gross  Diligence  and  carelessness  of  said  Mil- 
Ilgan  as  engineer  of  said  defendant  company 
in  the  management,  moven^ent  and  opera- 
tion of  its  said  eAgine  and  train,  *  *  *  so 
hijurlng  him  that  he  died  within  a  few  min- 
utes thereafter;  and  when  so  caught  and 
cruebed  said  Cook  was  engaged  in  dischar- 
ging his  duties  as  said  brskeman  to  said 
company."  The  third  paragraph  of  the  de- 
fendant company's  answer  contains  the  fol- 
lowing denial:  "It  denies  that  It,  or  tbe  de- 
fendant Fred  MUHgan,  caught  or  crashed 
said  Cook's  body  in  the  cars  of  said  train, 
•  •  •  or  that  It  thereby  so  inured  him 
that  be  died  in  a  few  minutes  thereafter,  or 
when  so  caught  or  crashed  said  Cook  was 
engaged  in  tbe  discharge  of  his  duties  as 
said  brakeman  for  said  company."  This  de- 
nial In  tbe  answer,  so  far  as  the  question  as 
to  what  Cook  was  doing  at  tbe  time  he  was 
killed,  la  as  broad  as  the  allegation  of  tbe 
petition,  and  plsoed  In  Issue  tbe  fact  as  to 
wheth«-  or  not  Cook  was  between  the  cars 
engaged  In  the  company's  business  at  the 
time  be  was  killed.  The  testimony  of  the 
witnesses  does  not  show  that  Cook  was  be- 
tween tbe  ears  In  the  discharge  oT  his  duties 
as  brskeman  when  he  was  crushed,  or  that 
the  engineer,  Mllllgan,  knew  he  was  between 
tbe  cars  at  all. 

Tbe  petition  is  overruled. 


MIItLEB  V.  7ABMERS*  BANK  07  KBN- 
TUOKT. 

(Conrt  of  i^peals  of  Kentucky.   June  IT, 
1908.) 

CHAMPJKtTOUS  CONVEY AHCB  OF  UHD-^JXTDO- 
MKNT  —  COLLATERAL  ATTACK  —  PRBSVMP- 
I10N»-«UIT  TO  POSSESS  LAND— PARTIES. 

1.  A  coaverance  of  land  after  a  final  and  nn- 
reversible  judgment  tor  ita  recovery  has  been 
rendered  in  favor  OC  the  grantor,  though  ne 
writ  of  possessitm  In  his  favor.hu  beoi  sued 
out,  is  not  champertoos. 
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2.  When  «  JndcmeBt  li  siaafM  c^lateral^ 
<nl7,  jariBdietioD  ig  premned,  thontb  no  asrr- 
ice  of  proceu  Ib  shown. 

3.  Oa«  haTing  a  lien  on  land  fof  the  purchase 
mtmej  may  maintain  a  anit  for  the  powcooion 
tbireot,  though  he  has  ctniT^ed  it  to  a  thlid 
person. 

Appeal  from  Clrenft  Oonrt,  Bre«thltt  Ooon- 

ty. 

"Not  to  be  offldaliy  reported.'* 

Butt  ti7  flie  FBrmenr  Bn*  -of  KcntDCky, 
for  tbe  w  of  Sam  Jatt,  acatast  M.  W.  IfUler. 
Jvdgmcait  for  ptadnOB,  and  deteodant  ap- 
peals. Affirnied. 

J.  B.  Marcum,  for  appellant  J.  J.  0. 
Bach.  Jna  E.  Patrick,  Kelly  Easb,  and  Jno. 
W.  Bodman.  for  appellee. 

HOB80N,  J.  In  the  year  1876,  M.  W. 
Pnckett  recovered  Judgment  in  the  Breathitt 
circuit  court  agalnat  Wealey  Edwards  en- 
torciae  a  lien  for  porehaae  money  on  a  tract 
of  100  acrea  of  land.  The  land  waa  sold  on 
Febroary  19,  1877,  and  M.  W.  Miller  became 
the  porchaaer,  executing  bond  with  surety. 
He  failed  to  pay  the  bond,  and  Puckett  took 
oat  an  execution  go  It,  which  was  levied  on 
the  land  by  the  aherifC.  After  proper  pro- 
ceedingB  the  land  was  Bold,  and  Puckett  be- 
came the  purchaser.  On  July  8,  1678,  Puck- 
ett filed  suit  against  Miller  to  recover  the 
land.  This  action  was  consolidated  with  the 
former  action  then  pending  of  Puckett 
against  Edwards,  and  on  July  6, 1888,  a  Judg- 
ment was  entered  in  the  consolidated  actions 
in  f&Tor  ot  Puckett,  and  awarding  him  a  writ 
of  possession  for  the  land,  the  court  holding 
that  no  conveyance  was  necessary,  as  the 
legal  title  was  already  in  him.  Puckett  .al- 
lowed MUler,  who  was  hia  nephew,  to  remain 
on  the  land,  and  while  he  waa  thus  In  pos- 
session, the  writ  of  [KiBBesBlon  in  favor  of 
Puckett  not  having  been  sued  out  or  execut- 
ed, Pnckett  sold  to  John  Meagher,  and  on 
March  18,  18&6,  in  a  suit  of  M.  W.  Puckett 
against  John  Meagher,  the  land  was  Included 
in  a  large  boundary  conveyed  by  order  of  the 
court  by  commissioner'B  deed  to  the  Farmers* 
Bank,  who  sold  and  conveyed  It  to  Sam  Jett 
Jett  refused  to  pay  the  bank  for  the  100 
acres  held  by  Miller,  and  thereupon  it  filed 
this  petition  in  equitr  praying  that  Miller  be 
diq>ossessed  of  the  land  and  for  writ  of  pos- 
session therefor.  The  court  on  final  hearing 
adjudged  the  bank  the  relief  sought,  and  Mil- 
ler appesla. 

It  Is  Insisted  for  appellant  that  Miller's  pos- 
session was  adverse,  and  therefore  the  deed 
to  tbe  bank  was  champertous;  also,  that  the 
Judgment  against  Miller  In  fovor  of  Puckett 
)■  void,  ss  he  was  not  before  the  court,  and 
that  the  bank,  having  sold  to  Jett,  is  not  the 
real  party  in  interest,  and  cannot  maintain  an 
Sction. 

In  Swager  t.  Cmtchfleld,  72  Ky.  411.  It 
was  held  that  the  champerty  act  did  not  em- 
Imce  a  case  where  the  vendor  had  alrea^ 
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Ut^ted  the  title  wiOi  the  occupant^  and  had 
obtained  a  Jndgmrat  In  his  favor  which  was 
irreversible.  Besides,  tin  proof  heard  on  the 
trial  la  not  sufflcieDt  to  establish  an  adverse 
holding  by  MiUer  aft;er  the  Judgment  in  fa- 
vor of  Puckett  against  Um  for  the  land.  As 
tint  judgment  Is  not  directly  attacked,  and  Is 
only  assailed  now  collaterally,  it  Is  presumed 
fhat  tbe  oonrt  had  Jorlsdictlon,  although  no 
swrlce  of  process  Is  shovn.  Freeman  on 
Jndgmoits,  1 124;  Jones  r.  Edwards,  78  Ky. 
6.  The  bank  has  a  lira  ma  the  land  for  Its 
pnrdiaBe  money,  and  thraefore  has  an  equita- 
ble Intoest  In  It  It  was  necessary  (or  It  to 
get  Miller  oat  ot  possession  to  protect  its  in- 
tmat,  and,  alQiongb  it  bad  conveyed  ttie  laud 
to  Jett,  it  might  maintain  an  actkm  la  eqiUty 
f or  fbe  protectKm  of  its  ri^ts. 

On  tbe  whole  case  the  Judgment  In  fftvor  of 
appellee  seems  clearly  In  accordance  wlUi  Jut* 
tice  and  right  It  is  tfaereftne  affirmed. 

HOFFMAN  St  «L  t.  MANN. 

(Oonrt  of  Appeals  of  Kentucky.   Jnuo  10^ 
1903.) 

rOBOIBUi  BNTRT  AND  DETAIMBRr-Aimn)- 
MBNT  or  WRIT. 

1.  Uiider  Code  Prae.  1  134,  authwlKing  an 
amuidment  at  any  time  in  fortheraace  of  jus- 
tice of  a  pleading  or  proceeding,  not  materially 
changins;  the  cause  of  acticm  or  defense,  a  writ 
of  forciole  entry,  israed  by  a  justice  of  Uie 
peace,  may  be  amended  to  allege  that  plaintiff 
at  the  time  of  the  entry  was  in  peaceable  pos- 
Bession;  and  thia,  after  fillug  a  traverse  and 
appeal  to  the  circuit  court. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"Not  to  be  officially  reported." 

Proceeding  by  MeUesa  Mann  against  Rob- 
ert Hoffman  and  others.  Judgment  for  plain* 
tiff,  and  defendants  appeal.  Affirmed. 

B.  A.  Olenn,  for  appellants.  Hall  ft  Mc- 
Lean, for  appcdlee. 

NUNN.  J.  The  appellee  In  March,  1902, 
caused  a  Justice  to  issue  a  writ  of  forcible 
entry  against  appellants.  Tbe  Jury  In  the 
Justlce^B  court  found,  by  th^  Inquest,  that 
appellants  were  guilty  of  the  forcible  ratry 
complaint  of.  Appellants  filed,  within  three 
days,  a  traverse,  uid  the  Justice  stayed  all 
furthw  proceedings  on  tbe  inquisition,  and 
delivered  to  tbe  clerk's  crfBce  of  tbe  drcult 
court  of  that  county  the  whole  of  the  papers 
and  proceedings  with  reference  thereta  In 
tbe  circuit  court  the  trarersee  Joined  issue 
on  the  traverse.  The  appellants.  In  tbe  dt^ 
cult  conrt,  moved  to  dismiss  the  writ  be- 
cause It  was  foiled  to  be  stated  therein  that 
appellee,  at  the  time  of  the  forcible  entry 
complained  of,  was  In  the  peaceable  posses- 
sion of  the  real  estate  therein  described. 
During  tiie  pendency  of  this  Qiotlon  the  ap- 
pellee filed  an  amendment  curing  this  defect, 
to  all  <tf  which  appellants  objected  and  ex- 
cepted, and  this  Is  tbe  main  ground  present- 
ed by  appellants  for  «  revnaal  ctf  this  caiSL 
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On  the  trial  la  the  circuit  court  the  Jury, 
under  proper  instructions,  found  that  the 
Inquisition  In  the  Justice's  court  was  true, 
and  that  the  appellants  were  guilty  of  the 
forcible  entry  complained  of. 

The  defect  In  the  warrant  before  amended 
In  the  circuit  court  was  fatal.  See  cases  of 
Taylor  &  Speed  t.  MoDoban,  71  Ey.  239; 
Powers,  etc..  v.  Sutherland,  62  Ky.  152;  and 
Burbage  v.  Squires,  GO  Ky.  79.  In  the  last 
case  the  court,  In  effect,  said  that  the  same 
case  should  be  tried  anew,  and  that  no  new 
case  should  be  tried,  and  that  the  claim  sued 
for  could  not  by  amendment  be  increased  In 
amount  beyond  the  Jurisdiction  of  the  inferi- 
or court  In  the  case  In  71  Ky.  239,  the  same 
defect  existed  in  the  writ  as  existed  in  this 
case,  but  no  amendment  was  offered  or  al- 
lowed at  any  time,  and  the  Court  of  Appeals 
determined  that  the  warrant  was  fatally  de- 
fective. Id  the  case  In  62  Ky.  162,  this  court 
used  this  language:  "Nor  did  the  court  err  In 
refusing  to  allow  the  filing  of  the  'amended 
petition  and  warrant;*  as  It  Is  styled.  With- 
out deciding  whether  a  warrant  In  forcible 
entry  and  detainer  Is  amendable  at  all— es- 
pecially after  a  traverse  to  the  circuit  court— 
we  deem  It  sufficient  to  say  that  the  amend- 
ment offered  was  not  only  defective  In  fail- 
lug  to  show  that  the  relation  of  landlord  and 
tenant  existed  between  tbe  parties,  but  It 
presented  an  entirely  new  case  by  introdu- 
cing a  number  of  new  parties  plaintiff.  This 
cannot  be  allowed." 

In  this  case  we  see  that  the  court  refrain- 
ed from  saying  whether  or  not  an  amend- 
ment In  proper  form  was  allowable.  Section 
134  of  the  Code  of  Practice,  so  far  aa  applica- 
ble to  this  case,  is  as  follows:  "The  court 
may  at  any  time  In  furtherance  of  Justice, 
and  on  such  terms  as  may  be  proper,  cause 
or  permit  a  pleading  or  proceeding  to  be 
amended  •  •  •  or  a  mistake  In  any  re- 
Hpect  or  by  inserting  other  allegations  ma- 
terial to  tbe  case.  •  •  •  And  If  a  pro- 
ceeding taken  by  a  party  fall  to  conform  in 
Ruy  reelect  to  the  proTlsIons  of  this  Code, 
tbe  court  may  permit  an  amendment  of  such 
proceeding  so  as  to  make  It  conformable 
thereto.  ♦  •  •  The  court  must  In  every 
stage  of  an  action,  disregard  any  error  or  de- 
fect In  tbe  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party; 
and  no  Judgment  shall  be  reversed  or  affect- 
ed by  reason  of  such  error  or  defect." 

Tbe  court  in  tbe  case  of  Allen  v.  Brown,  4 
Mete.  344,  In  discussing  this  section  of  the 
Code,  used  this  language:  "It  Is  clear  that 
tbe  plaintiff  In  this  case  may  be  allowed  to 
nmend  on  proper  terms.  If  that  section  ap- 
plies to  proceedings  by  attachment  on  affl-  | 
d.TvIt.  •  •  *  It  speaks  of  proceedings,  and  j 
not  of  their  character  and  form,  and  it  an-  | 
thorizes  the  amendment  of  'any  pleading  or 
proceeding'  in  certain  respects  or  *in  any 
other  respect*  As  the  affidavit  forms  part  of 
the  proceeding,  and  as  the  section  authorizes 
the  amendment  of  any  proceeding  'by  cor- 


recting a  mistake  In  tbe  name  of  a  party, 
or  a  mistake  In  any  other  respect,'  it  is  diffl- 
cnlt  to  escape  the  conclusion  that  the  section 
was  Intended'  to  apply  to  a  defectlTe  affida- 
vit" 

The  proceeding  by  writ  of  forcible  entry  fs 
one  authorized  by  the  Code  of  Practice,  and 
certainly  section  134  of  the  Code,  the  same  as 
section  161  of  the  old  Code,  authorizes  the 
amendment  of  such  a  proceeding  within  tbe 
limitations  as  prescribed  In  that  section,  to 
wit,  that  It  does  not  materially  change  the 
cause  of  action  or  defense.  This  view  is  sus- 
tained by  tills  court  In.  the  case  of  Bailey  v. 
Kelley  (Ky.)  38  S.  W.  139.  In  that  case  the 
court  said:  "It  would  be,  we  think,  exceed- 
ingly technical  to  say  that  this  warrant  could 
not  be  amended  to  make  It  conform  to  the 
form  laid  down  and  required  by  the  Code  of 
Practice." 

The  only  question  remaining  Is  whether  it 
can  be  amended  after  tbe  traverse  and  In  the 
circuit  court  We  understand  the  rule  to 
be  that  tbe  same  action  must  be  tried  anew, 
but  no  new  action  can  be  tried;  that  any 
amendment  changing  the  cause  of  action 
could  not  be  permitted  on  the  appeal.  The 
amendment  In  the  case  did  not  change  tbe 
cause  of  action  or  make  any  new  action  to 
tw  tried.  It  only  perfected  the  action  or  pro- 
ceeding, and  made  certain  her  proceeding 
defectively  stated. 

The  case  of  Puff  t.  Huchter,  78  Ky.  146; 
was  whore  Huchter  made  and  filed  his  af- 
fidavit for  an  attachment  on  a  claim  for  $59, 
without  filing  a  petition  or  any  other  mem- 
orandum or  statement  of  his  cause  of  action. 
In  the  Justice's  court  bis  action  was  dismiss- 
ed on  account  of  these  defects.  He  appeal- 
ed to  the  circuit  court.  In  the  circuit  court 
Puff  moved  to  dismiss  the  action  on  tbe 
ground  that  no  petition  had  been  filed  in 
the  Justice's  court;  but  the  motion  was  over- 
ruled, and  the  plaintiff  was  allowed,  over  the 
objection  of  the  defendant  to  file  what  was 
styled  an  "amended  petition."  This  court.  In 
discussing  that  case,  used  this  language: 
"The  common  pleas  Judge  seems  to  have  re- 
garded the  affldnvlt  as  Intended  for  a  peti- 
tion, and  on  that  Idea  to  have  allowed  an 
amendment  to  be  filed.  Tbe  affidavit  did  not 
contain  all  that  was  necessary  to  be  alleged  In 
the  petition,  and  was  insufficient  to  authorize 
a  Judgment  But  Its  defects  were  In  matter 
of  form  rather  than  of  substance,  and.  in 
view  of  the  rule  that  proceedings  In  Justices' 
courts  are  to  be  conRtrued  with  great  liber- 
ality (Long  V.  Ray,  1  Dana,  430),  and  that  ap- 
peals from  their  Judgments  are  to  be  tried 
de  novo,  we  think  there  was  no  error  In  over- 
ruling tbe  motion  to  dismiss,  or  in  allowing 
the  plaintiff  to  set  forth  his  demand  in  a 
formal  pleading."  To  the  same  effect  is  tb^ 
case  of  Forsythe  v.  Huey  (decided  by  tlils 
court  on  the  fourth  day  of  the  present  months 
74  S.  W.  1088,  In  ivhich  case  a  writ  of  forci- 
ble entry  was  permitted  to  be  amended  after 
traverse  by  tbe  circuit  court 
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FercdTlns  do  error  prejudicial  to  the  ristiti 
of  appeUantB,  tlie  judgment  of  the  loww 
court  to  therefore  affirmed. 

RANKIN  T.  McFARLANB  CARBIAOB  OO. 
(Conrt  of  Appeal!  of  Kentackr.    Jane  10, 
1903.) 

GHA.TTBL  HORTOAOBS— FAILURE  TO  RBCORD— 
SUBSEQUENT  HORTQAQEB  —  AQENCT  —  AP- 
PARENT SCOPE  OF  AUTHORITY. 

1.  Certain  carriages  were  shipped  hj  a  whole- 
saler to  a  retailer  under  a  contract  prOTlding 
that  the  title  to  the  goods  or  the  proceeds  of  the 

nle  shoold  remain  the-  property  of  the  whole- 
■iler  and  sabject  to  his  order  nntil  all  the 
conditions  of  the  contract  were  compiled  frith, 
bidadiag  payment  in  fnll  for  the  goods.  Ttiis 
contract  was  not  recorded.  Kj.  St  t  496,  pro- 
Tides  that  no  debt  or  mortgage  conveying  title 
to  personaltT  Bhall  be  valid  against  a  parchaser 
wiUioat  notice  until  acknowledged  and  proved 
aceording  to  law  and  lodged  for  record.  HeU, 
that  the  contract  waa  a  mortgage  within  the 
stBtnte,  BO  that  one  who  gabsequently  advanced 
money  to  the  mortgagor  to  pay  the  freight  on 
the  carriages,  taking  a  mortage  on  the  car* 
rtages  as  security,  was  entttlM  to  priority  ovtf 
the  wholesaler. 

2.  If  the  contract  were  regarded  as  making 
the  retailer  merely  the  agent  of  the  wholesaler, 
nevertbeless  the  borrowing  of  money  to  pay  the 
freigbt  was  within  the  apparent  scope  of  bis 
aothority,  and  the  mortgage  given  to  secure 
such  borrowed  money  was  a  valid  lieu  on  the 
property  as  against  the  wholesaler. 

Appeal  from  Circnlt  Court,  Anderson  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Rankin  against  Clay 
Brown,  to  wblcb  the  McFarlane  Garrlags 
Company  became  a  party  by  petition.  From 
I  judgment  for  the  carriage  company,  praln- 
tlfl  appeals.  Berersed. 

Ira  Joilan  and  L.  W.  McKee,  for  appellant. 
F.  R.  Feland,  for  appeUee. 

BURNAM.  0.  J.  In  January.  1901,  the  ap- 
pellee, the  McFarlane  Carriage  Company, 
■hipped  some  twenty  odd  vebiclea.  Including 
the  Ave  in  controTersy,  to  Clay  Brown,  who 
was  engaged  In  the  business  of  buying  and 
selling  biggies,  carriages,  surreys,  and  other 
T^cles  In  his  own  name,  at  Lawrencebnrg, 
Ey.,  under  a  contract  that  provided:  "That 
the  title  to  and  ownership  of  all  goods  shipped 
under  this  oratract,  or  the  proceed  of  the 
sale  thereof,  should  be  and  remain  the  prop- 
erty of  the  McFarlane  Carriage  Co.,  and  sub- 
ject to  their  ordw  at  any  time  th^  may 
deem  themsdves  unsecured,  and  imtU  all  the 
conditions  of  thla  contract  are  compiled  with. 
Including  the  final  paymoit  In  full  In  money 
for  all  said  goods.  But  nothing  In  thla  con- 
tract Is  to  serve  as  a  release  from  making 
paymwt  In  full  as  herein  agreed.  •  •  • 
Notes  taken  by  the  McFarlane  Carriage  Co., 
ander  this  contract,  are  not  accepted  by  this 
company  as  payment,  but  merely  as  evidence 
of  liability  and  of  the  amount  due."  Brown 
further  stipulated  that  he  was  to  pay  for 
each  vehicle  shipped  at  Invoice  price  in  cash, 
teii  S  per  cent  discount  as  soon  as  sold,  and 


to  keep  the  vehicles  fully  insured  for  the 
benefit  of  the  McFarlane  Company.  This  In- 
strument was  not  recorded.  And  on  the  18th 
of  May,  1901,  Brown,  representing  himself  to 
be  the  owner  of  these  vehicles,  executed  a 
chattel  mortgage  on  five  of  them  to  appellant, 
as  security  for  the  loan  of  $320.59,  which 
was  borrowed  for  the  puritose  of  paying 
freight  on  the  shipment  to  the  railroad  com- 
pany. On  the  27th  of  May,  1902,  the  appel- 
lant, Rankin,  brought  this  suit  for  an  en- 
forcement of  his  Ufan  against  Brown,  and  also 
alleged  that  the  defendant  bad  sold  two  of 
the  mortgaged  vehlclea,  but  bad  failed  to  ac- 
count for  the  money  received  thereon,  and 
that,  unless  prevented,  the  whole  would  be 
I  disposed  of,  and  asked  for  a  specific  attach- 
I  ment  against  the  mortgaged  property.  The 
I  McFarlane  Carriage  Company,  on  their  own 
I  petition,  were  made  a  party  to  this  proceed- 
I  ing.  and  filed  an  answer  and  cross-petition,  In 
which  they  set  up  the  contract  of  sale  with 
Brown,  and  alleged  that  be  owed  them  $385.- 
00  for  the  vehicles  mortgaged  to  appellant, 
and  they  asked  the  court  to  adjudge  them  a 
superior  Hen  to  the  mortgage  made  by 
:  Brown  to  the  appellant. 
\  The  uncontradicted  testimony  shows  that 
;  the  entire  lot  of  vehicles  shipped  by  appellee 
i  to  Brown  were  held  by  the  railroad  company 
for  f326.Sd,  for  freight  thereon;  and  that 
when  Brown,  the  consignee  and  ostensible 
owner  thereof,  applied  to  appellant  for  a  loan 
of  sufficient  money  to  pay  the  bill,  he  had  the 
records  of  the  county  court  clerk's  office  ex- 
amined for  liens  against  the  property,  but 
foiled  to  find  any.  It  Is  also  uncontradicted 
that  Brown  was  doing  busings  in  his  own 
name,  and  that  appellant  bad  no  notice  of  its 
contract  with  appellee  or  the  alleged  agency. 
Under  this  state  of  fact  the  chancellor,  upon 
final  aubmlsalon,  adjudged  that  the  McFar- 
lane Company  were  the  owners  of  the  five 
vehicles  mortgaged  to  app^ant,  and  directed 
their  sate,  and  that  the  proceeds  should  be 
paid  to  appeUee,  and  plaintiff  has  appealed. 

Section  496  of  the  Kentucky  Statutes  pro- 
vides: "No  debt  or  deed  of  trust,  or  mort- 
gage conveying  the  legal  or  equitable  title  to 
real  or  personal  estate,  shall  be  valid  against 
a  purchaser  for  valuable  consideration  wltb- 
j  out  notice  thereof,  or  against  creditors,  until 
I  such  deed  shall  be  acknowledged  and  proved 
I  according  to  law  and  lodged  for  record." 
This  court  has  uniformly  held  that  pocket 
mortgages  similar  to  that  relied  on  by  the 
McFarlane  Company  were  Inferior  to  the  lien 
acquired  by  a  mortgagee  who  gave  credit  on 
the  faith  of  the  property  without  notice  of 
such  liens.  This  question  was  exhaustively 
considered  In  Wicks  v.  McConnell,  102  Ky. 
434,  48  8.  W.  205,  and  all  previous  cases 
cited  and  discussed,  and  in  that  case  the 
court  said:  "While  we  adhere  to  the  deci- 
sion and  reasoning  in  the  Baldwin  Case,  we 
are  not  Inclined  to  push  the  doctrine  further 
than  we  are  required  by  the  language  of  that 
opinion  In  support  of  secret  Uesm  as  against 
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credlton  uton  deUs  were  created  or  may 
be  xeasODably  Bopposed  to  have  been  cieated 
upon  tbe  faltb  of  tb«  ^t^erty  bfAng,  so  far 
as  they  coold  by  any  poaalUUty  discover,  nn- 
Ineambered.  If  tbls  be  not  the  construction, 
then  tbe  stdtnte  la  entirely  nugatory."  Tbe 
principle  In  tbls  case  brings  It  clearly  within 
the  nde  laid  down  in  Wicks  t.  McOonn^l, 
and  we  tiilnk  the  cbancellor  erred  in  adjndff- 
Ing  appellee's  lien  superior  to  the  mortgage 
oi  ajHMlIant  But  eren  If  it  be  conceded  tbat 
Brown  was  only  an  agent,  and  that  appellant 
knew  the  eondttlooB  of  the  contract  mider 
which  he  received  Itae  vehldes,  stlU  be  might 
have  legally  been  presumed  to  hare  bem  tm- 
tiiorised  to  borrow  sufficient  money  to  pay 
the  charges  of  the  railroad  company  for  tbe 
transportation  of  the  vehicles,  as,  wltboat 
this  being  done,  be  could  not  get  possession 
of  them  at  all.  Such  a  transaction  is  certain- 
ly within  the  scope  of  an  agents  apparmt 
authority. 

For  reasons  Indicated,  tbe  judgment  is  n- 
versed,  and  cause  remanded  fw  proceedlnga 
consistent  with  this  optnlon. 


WARING  at  aL  T.  BEBTIUII  et  aL 

(Court  of  Aro«>lB  of  Kentncky.   June  16^ 

190S.) 

SCHOOL  DISTRICTS-CRBATION— PBTITION— AI.> 
TEBATION  AFTBR  APPROVAL— BPTBCF-IM- 
JUNCTION  TO  ENJOIN  SCHOOL  TAX-ATTACK 
ON  JUDOMSNT  OP  COUNTY  COURT. 

1.  Ky.  St.  1899,  S  44G4,  retatiTe  to  the  es- 
tablisbment  of  graded  common  achtxrf  districts, 
provides  that  the  propositi^  to  estaUisb  sncb 
districta  shall  be  approved  in  writing  on  tbe  pe- 
tition to  the  countr  Judge,  by  a  majority  of  the 
truBleea  In  the  commoo  achool  diRtricts  includ- 
ed wholly  or  partly  within  the  proposed  graded 
school  district.  Held,  that  an  alteration  in  the 
petition,  after  ita  amiio^al  by  the  trustees  of 
one  diatrict,  by  which  its  recital  that  the  school 
bailding  was  to  be  erected  at  some  central 
place  to  be  selected  by  tbe  county  Buperintend- 
ent  waa  changed  so  as  to  specify  a  pai-ticolac 
location  not  near  tbe  center,  was  fatal  to  the 
validSrt'  of  the  propeedings. 

2.  CAv,  Code,  §  285,  provides  that  a  judgment 
can  only  be  enjoined  in  the  court  reuderingr  it. 
Meld,  that  a  suit  in  the  circuit  court  to  enjoin 
the  collection  of  a  graded  scfao<ri  district  tax 
was  not  violative  of  the  statute  as  an  attack 
on  tiie  judgment  of  tne  connty  court  decreeing 
an' election  on  the  proportion  for  tory iug  the 
tax. 

Api>eal  from  Circuit  Court,  Lewis  Gonn^. 

"Not  to  be  officially  reported." 

Suit  by  John  F.  Waring  and  others  against 
M.  Bertram  and  othera.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Reversed, 

Samuel  X  Pugh,  B.  Worthlngton,  and 
W.  H.  Wadsworthr  fbr  appellants.  W.  O. 
Halbert  and  Thos.  B.  Fhlstw,  for  appellees. 

BITRNAM,  O.  J.  At  the  February  term, 
1902,  of  the  Lewis  county  court,  a  Judgment 
was  entered  upon  the  petition  of  voters  of 
the  third  and  fourth  common  school  districts 
of  Lewis  county,  looking  to  the  establish- 
ment of  a  graded  common  school  district.  In 
which  the  site  of  the  school  building  was  d*- 


scdbed  as  follows:  **81ta>taA  on  the  cwner 
•f  a  tract  of  land  owned  by*  T.  &  Clark  and 

George  W.  Stamper,  jointly,  tn  tbe  vfilage  of 
OarrlBon,  or  Stone  City,  bounded  as  follows: 
On  the  east  by  tbe  county  road  running  •from 
Garrison  to  tbe  comity  road  leading  tn  Vance^ 
burg,  on  tbe  south  by  tbe  laud  of  Mn.  Thom- 
as Underwood,  and  on  tbe  west  and  north 
by  otber  lands  of  Cflark  and  Stamper,  con- 
taining one  acre."  The  Judgment  also  pro- 
vides that  an  election  should  be  held  on  the 
81st  of  March,  1902,  tm  tbe  purpose  of  taUnc 
the  sense  of  tbe  legal  white  voters  redding 
in  the  bouDdary  of  the  district  upon  tbe 
proposition  to  levy  an  ad  valorem  tax  of  50 
cents  on  each  9100  of  all  tbe  taxaUe  property 
situated  within  tbe  district  subject  to  tax- 
ation for  state  and  county  purposes,  owned 
by  white  people  and  corporatlMi  within  tbe 
district,  and  a  poll  tax  of  fl  on  eadi  white 
male  Inhabitant  of  the  district  over  21  yean 
of  age,  for  the  purpose  of  maintaining  a 
graded  school  In  the  district,  and  for  tbe 
purchase  of  a  site  and  erecting  suitable 
buildings  thereon  for  the  schooL  It  also  di- 
rected that  six  persons  should  be  elected  as 
trustees  for  tbe  graded  scliool  district,  and 
in  all  other  respects  conformed  to  the  pro- 
Tlalous  of  section  4464  of  the  Kentucky  Stat- 
utes of  1899.  By  virtue  of  this  Judgment  of 
tbe  county  court,  an  electloD  was  subsequent- 
ly held  in  the  proposed  graded  school  dis- 
trict on  the  Slat  of  Man^  1902,  which  re- 
sulted In  a  majority  of  tbe  votes  being  cast 
In  favor  of  the  school,  and  at  this  ^ectton 
the  appellees  Corn^  Howard,  Carver,  Key- 
aer.  Beckett,  and  Glenn  wen  tiected  trustees. 
Qleun  declined  to  act,  and  the  appellee 
FultE  was  appointed  tai  his  place.  The  five 
trustees  quallfled,  and  appointed  a  etdlector 
to  collect  the  tax.  Thereupon  appellants  In- 
stituted this  suit  to  enj<dn  the  collectton, 
upon  tbe  ground  that  tbe  written  petition  of 
voters,  which  was  the  basis  for  tiie  ]ndg<- 
ment  of  the  connty  court  establlrtilng  tbe 
graded  school  district  snd  calling  the  elec- 
tion, was  a  forgery  to  tbia  extent,  tfaat,  when 
tbe  document  was  signed'  and  approved  tat 
writing  by  D.  A.  Comet,  3.  W.  Cotton,  and 

G.  B.  Saudors,  triutees  of  Common  Stebool 
IHstrlct  No.  4.  and  by  Thomas  Hovrard  and 

H.  BertiBm,  trustees  of  Common  Scbo(A  Dia- 
trict No.  3,  tbe  petition  did  not  set  out  or  de- 
scribe tbe  site  on  which  tiie  proposed  aebool 
building  was  to  be  erected,  but  rimply  re- 
cited that  It  was  to  be  erected  at  scnne  cen- 
tral place  in  the  common  school  district  t» 
be  selected  by  the  comity  mperintondent; 
and  tiiat,  after  ft  bad  been  signed  t^-  tiie 
tmstees  of  Common  School  District  No.  4,  R 
was  changed  and  altered  In  this  respect  with- 
out tbe  knowledge  or  consent  of  the  dgnen, 
so  as  to  fix  tbe  site  of  the  common  school 
building  In  tbe  town  of  Garrison  on  ttie  Ohie 
river,  and  not  hi  the  center  af  the  district; 
end  that  it  was  also  changed  hi  other  Im- 
portant particulars.  The  defendants  ftled 
Mth  special  and  general  demnner*  t»  tte 


Digitized  by  Google 


BBEPHEBO  T.  GAM BILIb 


223 


petition.  The  special  demurrer  wu  rostBln- 
ed,  and  plalntiffB'  petition  dismissed,  and 
they  have  appealed  to  tbis  court. 

Section  4401  of  the  Kentucky  Statutes  of 
1898  provides  the  only  way  Jn  which  a 
graded  common  scbool  district  can  bft  es- 
tabUataed,  and  that  aectlOD  contains  tbfa  pro- 
viso: "That  the  proposition  to  efltabUsh  any 
graded  common  achool  district  and  school, 
as  provided  for  in  this  section,  is  approved 
in  writing  on  the  petition  to  the  county 
judge,  by  a  majority  of  the  trustees  in  the 
common  school  districts  included  wholly  or 
partly  within  the  boundary  of  said  proposed 
graded  common  school  district"  The  pro- 
vision  of  the  statute  requiring  the  appro vnl 
of  a  majority  of  the  trustees  of  any  com- 
mon school  district  In  chid  ed  wholly  or  part- 
ly within  the  boundary  of  the  pcopoaed  grad- 
ed common  achool  district  is  a  condltlcm 
precedent.  Without  their  approral.  the  coun- 
ty court  has  no  jurisdiction  to  «nter  a  Judg- 
ment calling  for  an  electlmi  to  take  the 
sense  of  the  voters  as  to  the  establlshmeDt 
of  the  district  and  the  voting  of  a  tax  to 
erect  and  maintain  a  bollding.  The  demur- 
E«r  admits  the  truth  of  the  averment  of  the 
petition  that  the  petition  of  voters  was  fraud- 
ulently altered  after  It  was  signed,  without 
tbe  knowledge  or  consent  of  a  majority  of 
tbe  trustees  of  Common  Scbool  District  No. 
4,  one  of  the  districts  included  in  tbe  graded 
■ctiool  district  The  alteration  was  material 
and  important  and  invalidated  the  petition. 
Tbe  pnaentation  of  a  valid  petition  was  a 
Jnrlsdlctiona)  requirement  for  tbe  entry  of 
tbe  judgment  There  was  nothing,  therefore, 
before  the  court  on  which  to  rest  the  judg- 
ment callUig  the  election,  and  tt  waa  conse- 
goently  void. 

It  is  contended  for  appellees  that  Oils 
jnoceedlng  cannot  be  maintained  In  the  ctr- 
colt  court  as  It  Is  In  effect  an  attempt  to 
enjoin  the  operation  of  a  judgment  rendered 
by  the  county  court,  and  Is  therefore  prohib- 
ited by  section  28S  of  tbe  Civil  Code.  We 
cannot  sanction  this  contentloa.  The  judg- 
ment of  the  county  court  was  simply  that 
an  election  should  be  held,  and  the  election 
has  been  held;  every  requirement  of  that 
judgment  has  been  compiled  with.  This  is  a 
proeeedlsg  to  enjoin  the  collection  of  an  ille- 
gal tax,  which  grows  oat  of  tbe  Judgment 
of  tbe  county  court,  but  no  attempt  Is  made 
to  Interfere  with  the  execution  of  the  judg^ 
ment  itself.  It  is  In  conformity  with  numer- 
aoM  slmil&r  proceedings  which  were  Institut- 
ed In  the  circuit  court  to  enjoin  the  collection 
of  taxes  levied  for  school  purposes  under 
Sections  held  In  conformity  with  Judgments 
of  tbe  county  court,  and  of  which  this  court 
has  taken  appellate  jurisdiction.  See  Wil- 
Uamstown  Graded  Free  Scbool  District  v. 
Webb,  88  Ky.  272, 12  S.  W.  298:  Doores,  etc., 
V.  Vamon,  94  Ky.  607,  22  S.  W.  862;  Webb, 
etc^  T.  Bmltb.  Od  Ky.  11,  34  S.  W.  704;  and 
ICnlUas.  fltb.  r.  Andnwi,  etc  (Ky.)  45  &  W. 


For  reasons  indicated,  Oie  judgment  Is  re- 
versed, and  cause  remanded  with  directions 
to  overrule  the  general  and  spedal  demur- 


SHEPHERD  at  al.  v.  6AMBILL  ct  aL 

(Court  of  Appeals  of  Kentucky.    Juae  16, 
190S.} 

SCHOOIi  TRUSTBE— APPOINTMENT  TO  VACAN- 
CY—BPPBCT  OF  APPOINTMENT  OF  B1TCCES8- 
OR— SCHOOL  UBETINO  —  NOTlCK  — RIGHT  TO 
PAY  AS  TEACHER. 

1.  All  appointmeut  to  Gil  a  vacancy  In  the 
ofOce  of  school  trustee  which  will  arise  because 
ot  CailuK  to  hold  a  iirior  election,  being  mad* 
before  the  vacancy  arises,  is  void. 

2.  Though  tbe  statute  provides  that  one  shall 
bold  office  tin  his  successor  Is  elected  or  ap- 
pointed and  qualified,  the  appointment  of  his 
successor,  after  his  term  lias  expired,  suspends 
bis  powers,  so  that  he  cannot  exercise  the  func- 
tions of  tbe  otHce  till  his  successor  qualifies  the 
next  day. 

3.  Notice  of  a  meeting  <rf  school  trustees  to 
hire  a  teacher  is  not  sufllcient  not  being  given 
till  the  moming  of  the  meeting  of  some  of  the 
trustees,  and  stating  that  the  meeting  would  be 
at  6  o'clock  in  the  moniing,  wltlimit  stating 
the  day. 

4.  Neither  teacher  should  be  paid  out  of  the 
achool  fond,  the  one  who  taught  not  hariug  a 
valid  contract,  and  the  one  who  was  elected  not 
having  tang^t,  having  bem  enjoined  at  snit  of 
the  other;  but  tbe  remedy  oC  the  one  oijoined 
is  on  the  injunction  bond. 

Appeal  from  Circuit  Corat,  Breathitt  Coun- 
ty. 

"Not  to  be  officially  reported." 

Suit  by  Charles  Gamblll  and  others  against 
Oreen  Sb^faerd  and  another.  Jodgment  for 
plalntlfta.  Defendant  Sbepliert  ainwalB,  Be- 
versed. 

J.  J.  0.  Bach.  Jno.  E.  Patrick,  and  Keltey 
Kash,  for  appellant  Pollard  &  Bedwtaie  and 
O.  W.  Fleenor,  for  appellees. 

O'BEAR,  J.  This  litigation  presents  a  de- 
plorable state  of  affairs  affecting  the  well  be- 
ing of  Common  School  District  No.  13  In 
Breathitt  county.  The  suit  Is  brought  by  ap- 
pellee Charles  Gambill,  who  claims  to  have 
been  employed  by  the  trustees  of  the  district 
(0  teach  Its  scbool  for  the  year  ending  June 
80,  1903.  against  the  appellant,  Green  Shep- 
herd, who  claimed  to  have  been  also  employ- 
ed by  the  trustees  to  teach  the  scbool  for  tbe 
same  year.  Tbe  superintendent  of  schools  for 
the  county  was  Joined  as  a  defendant,  and  an 
Injunction  sought  and  obtained  against  appel- 
lant Shepherd's  continuing  to  teach  tbe 
scbool,  and  against  the  superintendent's  pay- 
ing him  any  of  the  public  fund  appropriated 
to  pay  the  teacher  In  that  district.  Appellee 
was  employed  by  Asberry  Spicer,  who  la  con- 
ceded to  be  a  trustee,  and  Lewis  Turner,  who 
claimed  to  be  a  trustee,  while  appellant  was 
employed  by  Sam  Callahan,  also  conceded  to 
be  a  trustee,  and  Sam  Spicer,  who  likewise 
claimed  to  be  a  trustee.  Thus  the  right  ot 
the  case  Is  attempted  to  be  made  to  turn 
upon,  as  well  as  to  decide,  which  one  of  the 
two,  Lewis  Turner  or  Sam  Spicer,  was  the 
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legal  Incambmt  of  the  office  on  July  1.  IWZ, 
when  appellee's  contract  was  made. 

It  Is  admitted  that  Lewis  Turner  bad  been 
elected  tmstee.  In  1898,  for  the  three-year 
tram  ending  June  ZO,  1002.  The  records  of 
the  su);)erlntendent*8  office  appear  to  be  In 
some  confn^n.  The  former  sup^ntendent, 
whose  term  expired  January  6^  attempt- 
ed on  January  2,  1902,  to  appoint  Lewis 
Turner  to  fill  the  vacancy  In  his  office  whidi 
wonld  occur  on  July  1>  1902,  because  flie  reg^ 
nlar  election  had  not  been  held  In  October 
previous,  as  required  by  statute.  After  the 
Induction  of  the  present  superintendent  Into 
the  office,  Turner  applied  to  him  to  "have  the 
oath  of  office  administered.  The  superin- 
tendent, under  a  mistake  as  to  the  tacts,  ad- 
ministered the  oath.  On  July  Ist  be  learned 
that  Turner's  term  really  expired  at  mid- 
night on  June  80tb,  the  day  before,  and  there- 
upon appointed  Sam  Splcer  to  fill  the  vacancy 
In  the  office.  ^Icer  did  not  qualify,  how* 
ever,  tUl  the  ttext  day.  About  6  o'clock  in 
the  morning  on  July  1,  1902  (the  first  day  of 
the  school  year  under  the  statute  when  a  val- 
id contract  can  be.  made  with  a  person  as 
teacher,  Asberry  Bpleet  and  Lewis  Turner 
met  at  the  schoolhouse,  and  sent  word  to 
Oallahan  to  Join  than,  to  make  a  contract  to 
employ  the  teacher  tor  the  year.  Callahan 
tailed  to  attend,  and  the  other  two  and  ap- 
pellee stened  the  contract  A  few  days  later 
Sam  ^Icer  and  Oallahan,  after  having  given 
notice  to  Asberry  Splcer,  the  other  trustee, 
met  and  employed  appellant  to  teacb  the 
schotd.  In  the  meantime,  aftw  the  reputed 
employment  of  appellee,  the  schoolhouse  was 
burned  at  night  said  to  be  the  work  of  an  In- 
cendiary. It  la  claimed  by  appellee  that  his 
contract  was  binding  upon  the  district  l>e- 
cause  Lewis  Turner's  reappointment  January 
2,  1902,  and  his  subsequent  qualification,  con- 
tinued him  In  office  for  the  full  term  after 
July  1,  1902,  or  In  any  event  that  he,  under 
the  statute,  cpntlnned  to  hold  his  office  "until 
his  successor  was  elected  or  appointed,  and 
qtmlified,"  and  that,  as  he  did  not  qualify 
until  July  2d,  Turner's  incumbency  of  the 
office,  was  1^1,  and  his  official  acto  binding 
upon  the  board  of  trustees  and  the  public. 

Tills  suit  was  begun  August  4,  and  the  In- 
junction procured  from  the  circuit  Judge 
August  20,  1902.  Then  the  county  superin- 
tendent at  the  Instence  of  Sam  Callahan, 
began  proceedings  to  remove  Turner  from  of- 
fice because  be  had  In  1899  been  guilty  of 
fiagrant  violations  of  his  duties  by  selling  the 
contract  to  teach  to  the  highest  bidder.  The 
superintendent  testifies,  as  well  as  certifies, 
that  he  found  Turner  guilty  under  the  evi- 
dence before  talm,  and  removed  him  from  of- 
fice by  an  order  dated  August  21, 1002.  The 
superintendent  has  recognized  Sam  Splcer 
as  the  trustee  In  Hen  of  Turner  since  July  2, 
1902,  except  the  trial  above  referred  to  show- 
ed that  at  that  time  he  recognized  Turner 
as  being  In  ofllce;  though  It  seems  that  that 
action  was  taken  to  avoid  the  decision  of  the 


circuit  court  that  Turner  was  ttie  legal  trus- 
tee. 

Our  conclusion  Is  that  the  appointment  of 
Turner  in  January,  10<n,  was  vidd.  There 
was  no  racaney  then  to  fill.  An  appointment 
cannot  he  made  to  fill  a  vacancy  till  one  oc- 
curs. For  the  same  reason  the  subsequently 
attempted  qualification  of  Turner  was  a  nul- 
lity. His  term  of  office  expired  June  30, 
1902.  The  act  of  the  superintendent  in  ap- 
pointing his  successor  on  July  1st  suspeDded 
Turner's  official  term,  If  E^leer  acc^ted  and 
qualified;  and  to  do  that  he  should  have  be«i 
allowed  a  reasonable  time.  One  day  fw  that 
pUEpose  was  not  unreasonable  At  any  rate. 
Turner's  term  had  expired.  Tb»  act  of  tlie 
superintendent  in  appohitlng  another  to  the 
vacancy  was  equivalent  to  removli^  Turner. 
The  ^resslon  that  the  outgoing  trustee 
should  boUi  his  office  tni  his  successor  was 
appohited  and  qualified  could  not  mean  that 
one  removed  from  office  could  nevertheless 
continue  to  exorcise  Ite  functions  until  his 
huccessor  qualified.  Terry  t.  Hargis  (Ky.) 
74  S.  W.  271. 

The  contract  with  ai^Uee  was  invalid  for 
another  reason:  The  notice  to  Callahan  does 
not  purport  to  have  been  given  till  the  morn- 
ing of  July  lat  The  paper  Is  shown  by  ap- 
pence's  witness  to  have  beoi  returned  to  the 
trustee  who  Is  friendly  to  his  contest  It  was 
not  produced  on  the  trial.  The  only  witness 
who  undertot^  to  stete  ite  contents  was  Sam 
Callahan,  who  testifies  that  It  stated  that  the 
meeting  was  to  be  the  next  morning— "6 
o'clock  in  the  morning";  at  least  he  under- 
stood It  to  mean,  and  It  was  anac^tlble  of 
the  construction  that  It  mnnt  the  follow- 
ing morning,  or,  if  not  then  any  morning. 
It  was  not  BUffidrat  notice  for  the  meeting 
July  1st  Scott  V.  Pendley  (Ky.)  71  S.  W.  647. 
Appellee  seeks  to  break  the  force  at  Calla- 
han's testimony  by  showing  that  Oallahan 
shot  at  him  and  attempted  to  assassinate 
him  during  this  controversy.  GalUihan  ad- 
mlto  the  shooting,  but  claims  that  appellee 
was  trying  to  shoot  hh&-with  a  82-callber 
rifle. 

During  tills  controversy  appellee  has  at^ 
tempted  to  teach  the  puUlc  school  under  the 
wdd  contract  with  Turner  and  Asberry  Spl- 
cer and  the  order  of  Injunction  in  this  casa 
Appellant  has  continued  to  teach  a  few 
children  In  the  same  neighborhood,  but  dis- 
claims that  he  was  attempting,  after  the  or- 
der of  Injunction,  to  teach  the  common  school 
In  that  district  The  court  Is  of  opinion  that 
the  Judgment  requiring  the  county  superin- 
tendent to  pay  the  public  fund  appropriated 
to  this  district  to  appellee  was  error.  Nor 
would  it  have  been  right  to  have  adjudged 
It  to  nppcllant  because  he  did  not  teach  the 
Bcbooi.  His  remedy  is  upon  the  Injunction 
bond,  as  Is  that  of  the  county  auperintendrat, 
If  anything  has  be^  paid  to  appellee  under 
his  contract  and  the  Judgment  of  the  court 
In  any  event  the  district  which  has  suffer- 
ed enough  from  this  mismanaged  affair,  li^ 
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TolTlng,  if  the  ertdence  !■  to  be  believed,  < 
bribery.  liiconipetenc7.  sttempted  bomldd^ 
bouse  burning,  and  all  manner  of  BhameleM 
wire-pulling  by  ambltloiiB  partisans,  sbonld 
not  lose  tbe  money  allotted  to  It,  no  lawful 
common  school  having  been  tanght  within 
tbe  district  for  the  year. 

The  judgment  Is  reveraed,  and  tbe  cause 
remanded  with  directions  to  dissolve  the  in- 
junction and  to  <iifnitM  tbe  petition. 


BOARD  OF  TRUSTEES  OF  PUBLIC  LI- 
BRARY OF  CITY  OF  COVINGTON  v. 
BOARD  OF  EDUCATION  OF  CITY  OF 
COVINGTON. 

(Court  of  Appeals  of  Kentucky.    Jnns  17, 
1903.) 

PATHBNT— tTHGONSTITUTIONAL  LAW— RB- 
COVBRT. 

1.  Moner  paid  to  the  board  of  trustees  of  pub- 
lic library  of  a  city  porsuant  to  Kj.  St.  1889, 
i  8210,  authorizing  tae  payment  to  such  board 
of  a  certain  per  cent,  of  the  taxes  levied  tor 
Bcbool  purposes,  before  the  statute  was  de- 
clared in  couSict  with  Const.  |  180,  may  be 
recorered  bad^  by  the  board  of  edocatloD  (tf 
■ach  city. 

Appeal  from  OSxcalt  Gtnirt,  Kenton  Coun- 
ty 

"Kot  to  be  officially  reported." 

Agreed  case  between  the  board  of  educa- 
tion of  the  dty  of  Oovlngton  and  the  board 
of  tmateee  of  the  public  library  of  said  city 
to  determine  whether  the  amount  paid  to 
the  board  of  trustees  should  be  repaid  to  the 
board  of  education.  Judgment  for  tbe  board 
of  education,  and  tbe  board  of  trustees  ap- 
peals. Affirmed. 

H.  O.  Tbelssen.  tor  i^pellant  W.  A. 
Byrne,  for  appelle*'. 

HOBSON,  J.  By  section  8210,  Ky.  St 
1884,  provision  is  made  for  a  public  library 
in  cities  of  tbe  second  class,  and  by  the 
act  of  March  15,  1888  (Lavs  1898,  p.  158, 
c.  63,  I  4j,  the  section  was  amended,  and, 
among  other  things,  the  following  provision 
was  Inserted:  "In  aid  of  the  establishment 
and  maintenance  of  such  library,  there  Is 
hereby  appropriated  and  the  general  council 
shall  annually  direct  to  .be  paid  over  to  said 
library  board  three  per  centum  of  the  net 
cmount  of  taxes  levied  annually  In  the  dty 
far  school  purposes,  and  one-half  of  the  net 
amount  of  all  flues  and  onts  collected  In 
tbe  police  court."  In  Board  of  Education  of 
tbe  City  ot  Covington  v.  Board  of  Trustees 
of  Public  Library  (Ky.)  68  S.  W.  10,  this 
provision  of  the  act  was  held  In  violation 
of  section  180  of  the  Constitution,  providing 
tbat  no  tax  levied  and  collected  for  one  pur- 
pose shall  ever  be  devoted  to  another  piu:- 
poue.  Condudlng  its  opinion,  the  court  said: 
"It  is  not  a  case  of  using  a  part  of  tbe  school 
tax  tor  what  Is  undoubtedly  a  school  pur- 
pose and  a  part  of  tbe  school  system— as  the 
kindergarten  and  the  high  school— but  tbe 
75  S.W.— 15 


I  appropi'Iatlon  of  a  part  of  the  tax  levied  and 
collected  for  school  purposes  to  an  object 
which,  however  laudable  It  may  be.  Is  not 
of  the  school,  and  diould  be  otherwise  and 
specifically  provided  for."  Before  that  de- 
cision was  rendered,  the  dty  treasurer  had 
paid  over  to  the  trustees  of  the  library  out 
of  the  taxes  levied  for  school  purpos«i  fbr 
the  year  1900  $1,792.82.  and  out  of  the  taxes 
levied  for  tbe  year  1901  91.734.98.  There- 
upon an  agreed  case  was  filed  by  the  board 
of  education  against  the  board  of  trustees 
of  tbe  public  library  to  determine  whether 
the  amount  so  paid  shoald  be  repaid.  The 
drcult  court  entered  Judgment  In  favor  of 
tbe  board  of  education,  and  the  trustees 
of  the  library  have  appealed. 

It  is  argued  for  the  appellant  that  the 
money  was  pnld  voluntarily,  under  a  clear 
provision  of  the  statute,  and,  having  been 
I  used  by  the  trustees  of  the  library,  they 
;  should  not  now  be  forced  to  pay  back  that 
I  which  was  received  in  good  faith,  after  ex- 
>  penditures  have  t>een  made  by  them  upon 
the  faith  of  tbe  payment  The  mle  In  this 
state  Is  that,  where  money  is  paid  without 
consideration,  under  a  dear  mistake  of  law 
or  fact,  whldi  should  not  In  good  consdence 
be  retained,  it  may  be  recovered.  McMurtry 
T.  Kentucky  Central  Railroad,  84  Ky.  462, 
1  S.  W.  815;  Bmner  v.  Stanton,  102  Ky.  450, 
43  S.  W.  411,  and  cases  cited.  Tbe  act  un- 
der which  tbe  money  was  paid,  being  uncon- 
stitutional, was  void.  The  legal  status  of 
the  parties  Is  the  same  as  If  the  act  had 
not  been  passed,  for,  so  far  as  It  au- 
thorized a  diversion  of  the  taxes  levied  for 
school  purposes  to  another  purpose,  It  was 
a  nullity.  The  situation,  therefore.  Is  that* 
money  collected  for  school  purposes  has  been 
paid  out  of  tbe  public  treasury  without  war- 
rant ot  law,  and  in  violation  of  tbe  provision 
of  the  Constitution.  The  treasurer  wrs  with- 
out authority  to  make  the  payment.  The 
trustees  of  the  library  were  without  authority 
to  receive  It.  While  they  acted  in  good  faith, 
their  legal  situation  is,  Bimply,  that  they  have 
In  possession  money  levied  for  school  pur- 
poses, which  cannot  be  legally  used  for  any 
other  purpose.  If  they  are  allowed  to  keep 
the  money,  proper  effect  will  not  be  given  to 
the  provision  of  the  Constitution.  The  rule 
Is  fundamental  that  tae  who  obtains  public 
funds  without  right  must  return  them. 
Judgment  affirmed. 


HUTSELL  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    June  10, 
1903.) 

HOMICIDE— EVIDENCE— ADMISSIBILITY— IN- 
STRUCTIONS—CONTINUANCE— AB- 
SENT WITNESS. 

1.  In  a  prosecution  for  a  homicide  committed 
at  a  pi(>nic.  It  was  proper  to  receive  evidence 
that  defendant  was  intoxicated:  that  shortly 
before  the  homicide  occurred  he  fired  his  pistol, 
end  afterwards  Aalked  across  the  dnnfing  pa- 
vilion, which  was  filled  with  people,  with  the 
pistol  in  hia  hand;  that  as  he  did  ao  he  made 
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insulting  and  threatening  remarks,  the  evidence 
indicating  a  desire  on  his  part  for  trouble. 

2.  Failure  to  define  "feloniously"  in  a  prose- 
cution for  homicide  was  not  error,  thougn  the 
court  did  define  "willful"  and  "wilUaUy,"  "mal- 
ice" aud  "malice  aforethought." 

8.  Use  of  the  ezpreseion  "good  faith  believe" 
in  an  Instruction  on  aelf-defense  waa  not  mis- 
leading. 

4.  Aj)  application  for  a  second  continuBuce 
beyond  the  term  of  a  prosecution  for  luwaicide, 
on  account  of  an  absent  witness,  was  prop- 
erly denied  where  defendant  in  his  affldaVit 
did  not  show  any  effort  to  obtain  the  witness 
or  his  deposition,  though  he  liad  stated  in  a 
former  affidavit  that  he  had  been  able  to  locate 
the  witness  in  Indiana,  and  had  been  granted  a 
lO-day  continuance  on  that  acconnt,  eepeciallr 
where  the  record  showed  that  defendant  had 
had  five  monttu  to  prepare  bis  defense,  and 
where  there  were  maay  ^ewitnesses  ot  the 
homidde  who  testified  at  tte  Mai. 

Appeal  from  Clrcnlt  Oonrt,  Pendleton  Coon- 
<y. 

"Not  to  be  officially  reported." 
Howard  Hutsell  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Glore,  Dlckerson  &  Clayton  and  B.  P.  Men- 
efee,  for  appellant.  McKenzle  R.  Todd  and 
Clifton  J.  Pratt,  for  the  Commonwealtb. 

NUNN,  J.  On  the  26tb  of  July,  1002,  tbe 
appellant  shot  and  killed  one  David  Barton 
with  a  pistol  at  the  house  of  Jamea  McMillan, 
In  Pendleton  county,  Ky.,  and  at  the  October 
term,  1902,  of  tbe  Pendleton  clrcnlt  court  tbe 
appellant  was  Indicted  by  the  grand  Jury  for 
the  wlilful  murder  of  Barton.  Upon  the  re- 
turn of  tbe  Indictment  by  the  grand  Jury,  the 
court  fixed  a  day  in  that  term  for  tbe  trial. 
anA  on  that  day,  when  the  case  was  called  for 
trial,  tbe  appellant  filed  hla  affidavit  asking 
/or  a  continuance  uutU  the  next  term  of  the  j 
court,  asking  for  further  time  for  tbe  prepa-  j 
ration  of  hla  defense,  and  also  stating  that  < 
be  could  prove,  by  absent  witnesses,  facts 
material  to  his  defense.  The  court  granted 
the  continuance,  and  set  tbe  trial  for  a  day 
in  tbe  following  January  term.  On  that  day 
the  appellant  again  announced  not  ready  for 
trial,  on  account  of  the  absence  of  one  Leslie 
(rowers  and  other  witnesses  named  in  bis 
affidavit  He  alleged  that  he  could  prove  by  | 
Oowers,  if  present,  that  be  was  at  the  scene  j 
of  tbe  killing  and  saw  It,  and  that  Barton 
was  advancing  on  appellant  rapidly  with  aa 
uplifted  hand,  with  something  in  bla  band,  ! 
and  that  Barton  made  a  stroke  at  appellant 
at  or  about  the  time  appellant  fired  tbe  first 
shot.  That  he  learned  for  the  first  time 
what  he  could  prove  by  this  witness  about 
two  or  three  weeks  before  the  date  of  the 
affidavit,  and  that  be  learned  then  that  he 
was  in  tbe  state  of  either  Ohio  or  Indiana. 
Tbat  he  learned  on  that  morning  that  he  was 
In  the  state  of  Indiana.  The  court  refused 
the  application  of  appellant  for  a  continuance 
until  tbe  next  term  of  court,  but  set  the  case 
for  trial  at  a  day  10  days  later  In  the  term. 
On  that  day  the  appellant  filed  another  affida- 
vit for  a  continuance,  on  tbe  grounds  of  the 
absence  of  the  witness  Gowers  and  other  wit- 


nesses named  lu  the  affidavit.  Tbe  court 
overruled  this  application  for  ■  continuance, 
a  trial  was  entered  Into,  tbe  evidence  was 
heard,  and  tbe  Jury  returned  a  verdict  finding 
bim  guilty  of  manslaughter,  and  fixed  bis 
punishment  at  confinement  In  the  peniten- 
tiary for  IS  years.  The  court  overruled  ap- 
pellant's motion  for  a  new  trial,  aud  granted 
him  an  appeal  to  this  court 

The  facts  of  tbe  killing,  as  appear  from  the 
record,  are  in  substance  as  follows:  On  that 
day  James  McMillan  gave  a  dancing  picnic 
In  his  yard  at  which  there  was  an  attendance 
of  about  75  persona.  There  was  a  pavilion 
of  sufficient  size  to  accommodate  three  dan- 
cing sets  at  one  time.  About  20  feet  from 
It  in  a  southerly  direction  was  a  booth,  at 
which  confectionery,  etc.,  was  sold.  The 
yard  was  Inclosed  by  a  fence,  a  barn  nsaklng 
a  part  of  the  fence  on  the  east  Appellant 
went  from  near  PllngsTllle,  In  Grant  county, 
to  this  picnic,  a  distance  of  about  seven  miles, 
and  reached  there  about  dusk.  To  some  ex- 
tent he  participated  In  the  dance,  and  after  a 
few  hours  became  partially  Intoxicated.  That 
he  fired  bis  pistol  in  the  yard,  which  he  claim- 
ed was  an  accident  Then,  with  bis  pistol  in 
bis  baud,  he  walked  across  tbe  dancing  pavil- 
ion, which  was  at  that  tlroe  filled  with  ladles 
and  gentlemen.  As  he  walked  across  tbe  pa- 
vilion he  made  ofTensIve  remarks,  such  as,  "I 
live  In  Grant  county,  and  all  tbe  rakes  live 
In  Pendleton,"  and  "I  am  not  afraid  of  white 
stockings  and  white  gloves";  and,  when  some 
one  told  bim  to  stop  talking  that  way  and  go 
with  him,  he  said,  "I  don't  have  to;  no  one 
can  stop  me,  and  I  won't  go  anywhere  with 

any  d  n  son  of  a  ;"  and  said  that  that 

picnic  would  be  long  remembered  by  others 
as  well  as  himself.  David  Barton,  the  man 
be  killed,  approached  him  and  said  to  bim 
that  he  was  his  friend,  and  for  him  to  come 
go  with  him  and  get  a  drink  of  lemonade, 
.and  he  answered  him,  tbat  he  would  not  go 

any  place  with  any  d  n  son  of  a   . 

About  that  time  the  appellant  started  toward 
the  front  gate;  some  one  In  tbe  crowd  made 
some  noise,  and  appellant  thought  it  was  In 
derision  of  him,  aud  turned  and  made  some 
remark;  he  started  again,  and  a  similar  noise 
was  made,  and  he  stopped  and  turned  again 
and  commenced  waving  his  tiat,  and  Barton 
started  In  his  direction.  Some  of  the  wit- 
nesses stated  that  Barton  walked  leisurely, 
and  some  rapidly,  but  all,  both  for  tbe  com- 
monwealth and  for  the  appellant,  who  testi- 
fied on  that  point  state  that  he  was  walking 
with  his  hands  by  his  side,  without  anything 
in  them,  and  that  appellant  began  to  back 
away  with  bis  hand  behind  bis  hip;  that 
about  the  time  Barton  got  within  from  three 
to  eight  feet—the  witnesses  varying— the  ap- 
pellant fired  a  shot  at  him,  which  It  seems 
missed  bim,  and  they  suddenly  ran  together 
and  clinched.  It  appearing  tlut  Barton  was 
trying  to  get  hold  of  the  pistol.  While  clinch- 
ed, and  going  round  and  round  In  tbe  direc- 
tion of  the  fence,  the  appellant  fired  two  more 


Digitized  by  Google 


sr.)  MoVAW  T. 

«bo«».  Thtf  Ml,  the  a^Uant  taekwurds, 
and  Barton  on  bim.  Barton  rolled  off  of  him 
oiptMi  tbe  graond,  dead.  Appellant  was  serere- 
ty  mHuided  In  the  tMefc.  Be  wu  pat  undw 
Ureat,  and  pat  In  tbe  uiud»hooiw  during  the 
remainder  of  tbe  night  There  w«a  two  phy- 
alctaiw  preaent,  who  dressed  tbe  wound  of  ap- 
pellant <ra  the  next  morning.  They  found  a 
woand  under  tbe  left  sbonlder  Made;  tbe 
skin  WH8  grained  about  three  Inches  In  length 
and  me-balf  Indi  In  width;  tbere  was  an 
open  wound  for  a  bo  at  two  inches,  and  below 
botb  tlieie  was  a  croas  tear.  That  tbey 
probed  tbe  wound  between  the  sUn  and  the 
muBides,  and  they  gave  It  as  tbelr  opbilon 
tbat  tbe  woand  was  made  by  something 
Unnt,  and  not  by  a  knlffc  They  itae  shown 
the  piace  where  the  appellant  and  deceased 
fell,  and  the  Mood  upon  the  ground  Indicated 
tbat  it  was  the  place.  They  stated  that  ther 
feond  name  bndcen  glass  and  two  atnbs  from 
cbeiry  qnuota,  which  appeared  to  have  been 
cot  alantlng  wtdi  an  ax,  the  largor  one  about 
the  adze  at  the  finger,  fire  or  six  Inches  long, 
and  tbe  i^er  one  much  shorter  and  amallw, 
and  wMhtai  about  two  inches  of  tbe  larger 
one.  Tbe  appellant  pleaded  self-defense,  and 
when  pot  npim  the  stand  denied  aU  the  Im- 
pn^ier  conduct  teatlfled  to  against  him.  and 
stated  that  Barton  and  two  others  were  ap- 
proaching bim  In  a  menacing  manner,  and 
tbat  he  beUered  tiiat  he  yna  in  danger  of 
losing  his  Ufe,  when  be  fired  one  shot  and 
aslsBed.  Then  Barton  grabbed  him  and  cut 
him,  wben  he  fired  two  shots  and  fcOled  him. 
The  erldence  further  shows  that  tbe  deceased 
waa  about  62  yeara  of  age  at  tbe  time  he  was 
hilled. 

The  appellant  contends  that  the  court  erred 
to  bis  prejudice  In  allowing  evidence,  over 
fate  objection,  to  go  to  the  jury,  In  that  It 
permitted  evidence  ot  his  Intoxicated  condi- 
tion, tbe  exhibition  of  his  pistol,  of  bis  fli- 
lag  It,  and  tbe  Insulting  and  threatening  re- 
naattai  made  by  appellant  from  10  to  80  mln- 
ntes  priw  to  tbe  kUUi^.  Tbat  this  was  no 
part  of  the  res  gestae,  and  bad  a  tendency  to 
prejudice  the  minds  of  the  Jury  against  him 
and  his  defense.  We  are  of  the  opinion  that 
tbe  eoort  did  not  err  In  this.  He  exposed  his 
I^Btol  on  the  peTlUon  In  the  presence  of  the 
crowd  of  l^es  and  gentlemoi,  using  oatbs. 
He  sbowed  a  desire  to  start  trouUe.  He  was 
armed,  prepared  for  It,  and  appeared  to  be 
inrltlng  an  atta^  from  some  one  of  those 
preaent  His  actlims  and  words  for  some 
time  befiare  the  bomldde  Indicated  a  mind 
filled  with  general  malice,  and  a  purpose  to 
Injure  or  kill  some  one.  The  ease  of  Whlttn- 
fcer  T.  Gommtrnwealth  (Ky.)  17  8.  W.  858, 
was  one  In  which  the  error  cem^alued  of  was 
very  similar  to  the  one  before  us.  In  that 
cane  the  court  said:  *The  erldenee  of  thess 
threats  and  this  conduct  was  not  competent 
as  part  of  the  subsequent  res  gestie;  they 
were  not  a  part  of  tbe  bloody  trao8actIo&; 
tat  tt  was  competent  aa  showing  general 


.  SHBLBT.  22r 

malice  and  a  pnrpooe  to  Injure  er  kffl  ssm 

me,  and  the  deceased  became  the  Tictlm.** 

Tbe  court.  In  Its  Instnictlons,  defined  "wUI- 
fnl"  and  *VUlfnlly";  **mallce"  and  "malice 
aforethought"  The  appellant  does  not  com- 
plain ot  the  definitions  of  these  terms  as  giv- 
en the  court,  but  complains  that  the  court 
erred  In  falling  to  d^e  "fdonlonsly,"  and 
claims  that  it  was  prejudicial  error  to  define 
those  terms  without  ^so  defining  this  <m& 
This  was  not  error.  The  definitions  given  by 
the  conrt  could  not  have  had  any  Influence  en 
the  Jury's  understanding  of  the  term  'feloni- 
ously,** or  their  conception  of  ito  meaning. 

Tbe  appellant  complains  that  the  court 
erred  In  the  use  ot  tbe  expression  "good  faith 
believe,"  and  "had  reasonable  grounds  to  be- 
lleTe,"  in  Its  Instroctlon  on  self-def^se.  The 
criticism  on  tbe  words  "good  faith"  Is  not 
well  taken.  By  the  ezpresalon  "good  faith 
believe"  the  court  evidently  meant,  and  the 
Jury  could  not  have  understood  othOTrlse 
than  that  It  meant  real  or  actual  belief, 
and  not  pretended  or  assumed  belief  by  ap- 
pellant 

The  appdhmt  further  contends  tbat  flie 
court  erred  In  refusing  to  grant  him  a  con- 
tlnuance  on  account  of  tbe  absence  of  Leslie 
Oowers.  All  the  other  witnesses  named  In 
his  affidavit  were  present  at  the  trial  be- 
fore the  evidence  was  completed.  Tbe  ap- 
pellant In  his  last  afildaTlt  for  a  continuance 
did  not  state  any  tact  showing  any  effort 
on  his  part  to  obtain  the  presence  of  Cow- 
ers. He  had  stoted  In  his  former  afBdavit 
that  he  had  been  able  to  locate  Gowers  in 
the  state  of  Indiana.  Tbe  court  then  eon- 
tinned  the  case  for  10  days,  and  neitiwr  the 
affidavit  nor  the  record  discloses  any  effort 
upon  the  part  of  app^ant  to  obtain  tbe 
presence  otf  the  witness,  nor  any  attempt  to 
take  his  d^osltlon,  which  under  ordinary 
drcomstances  might  have  beoi  obtained 
within  tbe  10  days.  And,  In  addition,  the 
record  shows  that  he  had  over  6  months  la 
which  to  prepare  bis  def enset 

We  are  of  the  opinion  tbat  he  did  not  show 
proper  diligence;  and  In  addition  to  this, 
there  were  many  eyewitnesses  to  the  killing. 
The  cranmonwealth  Introduced  8  w  10,  and 
the  defense  about  fbe  same  number,  and 
from  all  these  eyewitnesses  we  feel  that  the 
Jury  were  enabled  to  arrive  at  a  Just  con- 
elnrioi  as  to  all  the  drcomstances  and  facta 
connected  with  and  snrrounding  the  killing. 

Perceiving  no  error  prejudicial  to  the  rights 
of  the  appellant,  tbe  Jnc^moit  of  the  lower 
court  la  affirmed. 


UcVAW  T.  8HBLBT  et  al. 
(Ooart  of  Appeals  of  Koitodcy.  June  16, 

1903.) 

MINORS  —  APPOINTMENT  OF  OOARSIAN  —  AC- 
TION FOR  BALB  OF  RBAL  BSTATJi-^ABATB- 
HENT— TTTLB  OF  PURCHASBR. 

1.  Under  Kj.  St  1899,  {  2022,  providing  that. 
If  the  minor  a  14  yean  eC  tig%  ha  may  aest 
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iaste  bla  own  ^nardlan.  bat,  if  the  minor  re- 
sides ont  of  the  state,  the  coart  mhj  appoint  a 
fuardian  of  ita  own  selectioD,  the  court  may, 
on  the  applicaticm  of  miuora  who  iire  out  of 
the  state  and  are  over  14  yean  old,  appoint  a 
guardian  of  their  cht^ce. 

2.  An  action  by  a  guardian  for  sale  of  the 
minors'  real  estate  does  not  abate  by  bia  res- 
icnatioa  and  failure  of  his  successor  to  file  an 
emended  petition  and  cause  an  order  to  be  made 
reciting  the  facts  and  sutMtltuting  him  as  plain- 
tiff; but  it  la  enough  to  prevent  the  Judgment 
of  Bale  being  void,  and  to  give  good  title  to  the 
parcheser,  uiat  there  are  filed  in  the  actloD 
copies  of  the  proceedings  as  to  resignation  and 
appointment,  and  that  the  court  makes  an  oi^ 
der  reciting  these  facts,  and  approving  the  new 
guardian's  bond. 

Appeal  from  Qlrcult  Court,  JefCeiaon  Coue- 
ty,  Chancery  Division. 

"Not  to  be  offlctally  reported." 

Action  by  the  guardian  of  Evelyn  Shelby 
and  another  against  Albert  Shelby  for  sale 
of  their  real  estate.  From  a  judgment  over- 
ruling exceptions  of  A.  McVaw,  the  pur- 
chaser at  the  sale,  to  the  report  of  sale, 
be  appeals.  Affirmed. 

XL  I*  McDermott,  tor  appellant  W.  8. 
Fryor  ftnd  Fryw  ft  Saplnaky,  tux  appellees. 

m7NN,  J.  Beffinald  Shelby  and  Us  wife 
4Ued  In  Jefferson  county,  Ky.,  prior  to  the 
jear  1900,  and  left  three,  and  only  three, 
cbllAen— Brelyn,  Alice  M.,  and  Albert  Sbel- 
by— all  of  them  being  under  21,  but  over  14, 
years  of  age.  H.  C.  Marshall,  their  nncle, 
was  appointed  by  the  JefFeraon  connty  court 
their  gnardlan.  These  children  were  the 
owners  of  a  honse  and  lot  in  Oie  city  of  Louis* 
Tllle,  and  these  children,  BlTelyn  and  Alice 
iL  Shelby,  by  their  guardian,  filed  a  peti- 
tion In  the  JTefferwn  circuit  court,  chancery 
division.  agaUist  Albert  Shelby,  for  the  sale 
of  the  property,  alleging  that  It  was  a  vested 
estate  jointly  owned  by  them,  and  was  In 
their  possession,  and  tiiat  it  could  not  be 
divided  without  materially  Impairing  its 
value,  and  for  oth^  reasons  alleged  tlut  It 
wotdd  be  to  their  interest  to  bare  It  sold. 
These  children  resided  with  ^eir  nncle,  M. 
C  Marshall.  Soon-  after  the  instltntlon  of 
this  action,  he  mored  from  the  state  of  Ken- 
tucky, and  took  np  his  residence  in  the  city 
■of  Dallas,  Tex.  He  took  the  children  there, 
and  they  resided  there  with  him.  Shortly 
thereafter  he  returned  temporarily,  and  set- 
tied  his  accounts,  and  resigned  as  such  guard- 
ian. Thereupon  the  court,  on  tiie  written 
Teqnest  of  the  Infants,  appointed  the  Louls- 
Tllle  Trust  Company  as  their  guardian,  and 
It  executed  bond  as  such  guardian,  and,  by 
Its  proper  oflQcial,  took  the  oath  required  by 
law.  Immediately  thereafter  it  fll^  a  copy 
of  the  proceedings  in  the  county  court,  show- 
ing the  resignation  of  Marshall  and  his  set- 
tlement, and  the  order  appointing  the  trust 
4X)mpany,  as  exhibits  In  this  action.  There- 
vpon  the  following  order  was  made  tn  this 
iiction:  "Came  the  LoulsTllle  Trust  Co.,  by 
counsel,  and  filed  herein  a  duly  attested  copy 
af  the  order  of  the  Jefferson  county  court 


of  Febmary  SS,  1901,  accepting  tte  resigna- 
tion of  M.  0.  Marshall  as  guardian  of  the 
infant  plaintiffs,  Bvelyn  Shelby  and  Alice 
Maud  Shelby,  and  of  the  Infant  defendant, 
Albert  fflielby,  and  diowing  the  appoint- 
ment and  qualification  of  the  LonlsTille  Trust 
Co.  as  guardian  of  the  ttiree  infanta  Just 
named.  And  came  the  Loulsrilie  Trust  Oo. 
as  such  guardian,  and  product  in  court  its 
bond,  with  its  capital  stock  as  surety,  and 
the  bond,  being  examined  and  approved  by 
the  Judge,  is  ordered  to  be  certified  by  the 
clerk  of  this  court  to  the  clerk  of  the  Jef- 
ferson county  court  for  record."  Thereup- 
on the  court  adjudged  the  sale  of  the  bouse 
and  lot  described  in  the  petition.  The  com- 
missioner sold  the  same,  and  the  appellant, 
A.  McVaw,  became  thA  purchaser  at  the 
price  of  f4>S75.  The  antellant  filed  exc^ 
tions  to  the  report  of  sale,  clatndng  that 
sale  was  void  fw  the  following  reasons: 
First,  that  the  r«^ation  of  M:  0.  Marshall 
as  guardian  of  tba  Infant  plaintlfFs  and  de- 
fendant abated  that  action,  and  that  same 
was  not  revived  by  his  successtur  wittiln  the 
time  required  by  law;  second,  that  the  or- 
der of  the  Jefferson  county  court  appoint- 
ing the  LoulsTlIle  Trust  Company  guardian 
of  the  Infants  wu  void;  thhrd,  tiiat  at  the 
time  of  Qie  submission  of  this  action  for 
Judgment  it  was  a  **stale  case." 

As  to  the  third  proposition,  it  is  agreed  by 
counsel  for  both  appellant  and  appellees 
that  it  has  no  merit  in  it,  and  cannot  avail 
the  appellant 

As  to  the  second  eneptlon,  we  are  ot  the 
opinion  Uiat  the  order  appointing  the  Lou- 
isville Trust  Company  as  such  gnardlan  was 
not  void.  Section  2022  of  the  Kentucky  Stat- 
utes of  1899  authorises  the  county  court  to 
appoint  guardians  tor  infants  who  reside 
out  of  the  state,  even  though  the  infants  are 
over  14  years  of  age.  and  who  may  not  have 
nominated  their  guardian;  that  court  hav- 
ing Jurisdiction  to  make  the  appointment  in 
the  county  in  which  the  infants'  real  estate 
may  be  idtuated;  but  if  no  real  estate,  then 
in  the  county  In  which  the  infant  may  have 
personal  estate. 

As  to  the  Oxst  exception,  wherein  the  ap- 
pellant claims  that  the  action  was  abated 
by  reason  of  the  resignation  of  Marshall  as 
guardian  and  the  tallture  of  the  trust  com- 
pany to  file  an  amended  petition  setting  up 
Its  appointment  and  causing  an  'order  to 
be  made  reciting  these  facts  and  substitut- 
ing It  as  plaintiff  in  lieu  ot  Marahall,  we  are 
of  the  opinion  that  the  action  did  not  abate; 
and,  while  this  would  have  been  the  better 
practice,  yet  the  filing  by  it  of  the  copy  of 
the  proceedings  named,  the  execution  of  the 
bond  reqtilred  by  the  Code,  and  the  order 
of  the  court  with  reference  to  these  matters, 
made  the  LouIsvlUe  Trust  Company  a  party 
to  file  action.  At  most  this  irregularity 
would  only  make  this  proceeding  erroneous, 
and  not  void,  and.  the  Judgment  not  being 
void,  the  purchaser  takes  a  good  title.  In 
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the  case  of  Bailey  r.  Faonlng  Orphan  School, 
14  SI.  W.  008,  the  court  said:  "If  the  judg- 
ment Is  not  void,  but  simply  erroneous,  In 
consequence  of  the  alleged  defects,  the  pur- 
chaser takes  a  title  to  the  land,  notwith- 
standing Judgment  may  be  reversed  on  ac- 
count of  these  defects.  But  the  Judgment 
Is  not  void  In  consequence  of  such  defects. 
The  jDdgment  cores  them,  at  least  so  far  as 
the  appellant  [porchaaer]  la  concerned." 
There  are  Beveral  cases  to  the  same  effect 
decided  by  this  court. 

We  are  of  the  opinion  that  the  appellant 
obtained  a  good  title  by  the  purchase  of  the 
land  herein,  and  the  Judgment  of  the  lower 
court  Is  therefore  affirmed. 


CITT  OF  MADISONVILLB  t.  FDMBBBp 
TON'S  AUM'R. 

(Court  of  Appeals  of  Kentaeky.  June  17, 

1908.) 

UUNICIPALmBB— DBFBCTIVa  STRBBT-aum- 
CISNT    OPENING  —  NOTIOB  —  CONTRIBUTORT  | 
NBQLIoaNCB-CAUSB  OF  DBATH-^UBSTIONS  | 
FOR  THB  JURT-AiaNDUBNT  Or  nJUUDINOS.  [ 

1.  Where  a  dty  has  graded  one  of  Its  pub-  j 
Ik  highway K,  and  put  in  a  cDrblQg,  and  permit-  | 
ted  citizens  to  maVe  a  cinder  BidewallE,  which  I 
is  constantly  used  b7  them,  there  is  a  sufBclent  ! 
opening  or  taking  charge  of  the  highway  to  ' 
render  the  city  liable  for  a  defect  In  the  side-  | 
walk,  though  it  has  not  been  improved  by  offl-  | 
cinl  actioii.  I 

2.  If  a  defect  In  a  sidewalk  has  existed  for  ' 
snch  a  length  of  time  that  thf  city,  in  the  ex-  j 
ercifie  of  proper  care,  should  have  known  of  it,  ! 
notice  will  be  presumed. 

3.  Whert  a  hole  In  the  sidewalk  has  i-emalned  ' 
for  several  months^  having  been  originally  oc-  \ 
casioned  the  negligent  act  of  the  city's  agent  '. 
in  nndermiDiug  the  curbing,  the  question  of  no-  j 
tice  to  the  city  of  the  defect  is  for  the  jury. 

4.  The  use  of  a  ddewalk  known  to  be  de-  ; 
fective  is  not  contributory  negligence  as  a  mat- 
ter of  law,  tbe  question  being  for  the  Jury. 

5.  In  an  action  for  death  from  an  injury 
ooeastoned  by  defective  ridewalk,  the  question 
as  to  the  actual  cause  of  death  is  one  of  fact 
for  the  jury. 

6.  Allowing  amendments  to  pleadings  Is  a 
matter  of  discretion,  with  which  the  appellate 
court  will  not  Interfere. 

Appeal  from  Circuit  Conrt,  Hopkins  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  H.  R.  Pemberton's  admlntatra 
tor  against  the  city  of  Madlsonvllle.  Judg- 
ment for  ■  plaintur,  and  defendant  an>ealB. 
Affirmed. 

Jerrold  A.  Jonaon,  Polk  Laflfoon,  J.  Fletch- 
er Demps^,  B.  I>.  Morrow,  and  Wm.  Worth- 
Ington,  for  ai>pellant  Gordon  &  Gordon  A 
Cox  and  J.  F.  Gordon,  tor  appellee. 

BARKER,  J.  On  the  12tb  day  of  Febm- 
aiy,  1000,  H.  R  Pemberton.  while  miking 
alonif  the  sidewalk  of  Lawrence  street,  in 
MadlRonvllle.  Ky.,  stepped  Into  a  bole,  and 
was  thrown  down,  his  side  striking  tbe  edge 
of  the  curbing.  Inflicting  an  Injury,  from  tbe 

i;  4.  See  Mnnlclpal  CwperaUoas,  vol.  M,  OsnL 
Hit.  H  UT7.  im. 


eftects  of  which.  It  is  claimed,  he  died  im  ■ 
the  following  August  W.  J.  Cox,  having 
been  appointed  administrator  of  his  estate. 
Instituted  this  action  in  the  Hopkins  cir- 
cuit court  to  recover  of  the  city  of  Madlsob- 
TlUe  damages  for  the  Injury  inflicted  upon 
hla  decedent 

It  Is  alleged  In  the  petition  that  Lawrence 
street  Is  one  of  the  public  highways  of  the 
city  of  Madlsonvllle;  that  tbe  defect  in  tbe 
sidewalk  by  means  of  which  Pemberton  was 
Injured  was  known  to  appellant  or  couUI 
have  been  known  to  It  by  the  exercise  of 
ordinary  diligence,  It  having  existed  a  suffi- 
cient length  of  time  to  put  the  municipality 
on  notice.  The  answer  put  in  issue  the  fact* 
as  to  whether  or  not  Lawrence  street  was  a 
highway  of  tbe  city,  the  negligence  of  the 
municipality  In  regard  to  the  defect  In  the 
paving,  that  the  Injury  complained  of  caus- 
ed tbe  death  of  appellee's  decedent  an^ 
charged  affirmatively  that  the  accident  was 
caused  by  the  contributory  negligence  of  ai^ 
pellee's  decedent.  The  reply,  as  amended, 
controverted  tbe  affirmative  allegations  «f 
the  answer,  and  thus  tbe  issues  were  made 
up. 

The  material  facta,  as  shown  by  the  evi- 
dence, are  as  follows:  On  the  evening 
the  12th  of  February.  1900,  at  the  hour  of 
half  iwst  7  o'clock,  appellee's  decedent,  In 
company  with  his  son,  was  walking  alons 
the  sidewalk  on  Lawrence  street,  when  he 
stepped  Into  a  hole  about  a  foot  and  a  half 
long,  and  from  16  to  18  Inches  in  deptir, 
which  threw  blm  down,  striking  bis  side 
against  the  edge  of  the  curbing.  He  was  ex- 
tricated and  helped  to  his  feet  by  his  sotr> 
and  went  on  bis  Journey,  evidently  thlnklnr 
that  he  was  not  seriously  injured,  although 
he  complained  at  the  time  of  being  hurt.  On 
the  following  morning  a  considerable  swell- 
ing or  knot  appeared  on  his  side  where  the 
injury  was  Inflicted,  and  he  seems  uever  to 
have  been  able  to  work  at  his  business,  ex^ 
cept  In  a  most  desultory  manner,  up  te 
his  death.  The  sidewalk  In  which  the  de- 
fect causing  the  Injury  existed  was  not 
made  by  tbe  city,  but  the  carriageway  of 
Lawrence  street  had  been  graded  under  an 
order  of  the  municipality,  and  the  curbing 
placed  along  its  edge,  thus  separating  the 
street  proper  from  the  sidewalk.  The  walk- 
way was  then  made  by  tbe  citizens  fliling  In 
between  the  proper^  Itne  and  the  curbing 
with  cinders  or  ashes.  The  hole  by  means 
of  which  the  decedent  was  injured  seems  te 
have  been  caused  by  tbe  cinders  being  wash- 
ed out  under  tbe  curbing  Into  the  street 
owing.  It  Is  claimed,  to  the  wrongful  or 
negligent  act  of  one  of  the  city's  employte^ 
who,  while  engaged  In  some  work  for  tbe 
city  la  the  street,  had  undermined  the  curb- 
ing, thus  taking  away  the  support  of  tbe 
cinders  which  constituted  the  walkway,  and, 
as  a  result  of  hard  rain,  the  cinders  had 
been  washed  under  the  curbing  and  out  Inte 
the  street,  thus  creating  the  bole  means 
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«f  which  decedent  wai  Injiired.  Upon  a 
trial  of  ttie  cage  the  jury  returned  a  verdict 
in  favor  of  appellee,  awarding  damages 
against  the  elty  In  the  Bum  of  f3,00a  Tbe 
motion  for  a  new  trial  having  been  over- 
ruled, the  appellant  has  brought  the  case 
here  for  review. 

The  evidence  clearly  eetablished  that  Law- 
rence street  was  one  of  the  highways  of  the 
dty  of  MadlsonvUIe,  and  while  It  had  not, 
by  official  action,  Improved  the  sidewalk.  It 
bad  graded  the  street,  put  in  the  curbing  be- 
tween the  highway  and  the  carriageway, 
and  permitted  the  citizens  to  make  a  slde- 
wa  Ik  of  cinders,  which  was  constantly 
used  by  them:  and  this.  In  our  opinion,  la  a 
Buiflelent  opening  or  taking  ctiarge  of  the 
highway  to  question  to  require  the  dty  to 
keep  the  sidewalk  free  from  dangerous  ob- 
structions or  Mccavatlons.  The  case  of  City 
•f  Loulsvtlle  V.  Brewer's  Adm'r,  72  S.  W.  9, 
involved  a  question  similar  in  principle  to 
that  at  bar.  RawUng  street  had  been  taken 
into  the  ctty  of  Louisville  by  a  ctiange  of 
tbe  boundary  line  of  the  municipality,  under 
IRVceedlngs  authorized  by  law.  Prior  to  the 
annexntlbn  of  the  boundary  In  question. 
Bawling  street  was  a  county  road.  A  nnm- 
ber  of  faouses  had  been  built  along  and 
fronting  this  highway,  and  a  cinder  path 
bad  been  placed  along  the  edge  of  the  road 
for  the  use  of  pedestrians,  and  three  or  four 
posts,  one  of  which  was  the  cause  of  the  ac- 
cident complained  of,  had  been  ^ected  along 
the  outside  edge  of  the  cinder  path  for  the 
purpose  of  preventing  wagons  or  other  vehi- 
cles from  being  driven  on  or  over  It.  The 
path  was  about  four  or  five  feet  wide,  and 
the  post  which  occasioned  the  Injury  stood 
nearly  in  the  middle  of  It,  about  one  and 
a  half  feet  further  than  the  others.  It  was 
about  two  and  a  half  feet  high  and  six  or 
eight  Inches  square,  and  the  top  bad  been 
split  to  a  sharp  point  After  this  portion  of 
the  county  road  was  taken  Into  the  dly  by 
annexation,  it  was  continued  and  used  as 
a  public  thoroughfare,  and  property  fronting 
thereon  assessed  for  taxation  by  the  munic- 
ipality. The  plaintiff  In  the  case  cited, 
while  walking  along  the  cinder  path  at 
sight,  stumbled  over  the  post  in  the  path, 
inflicting  wounds  of  which  be  died  the  next 
day.  In  that  case,  as  In  this,  it  was  insist- 
ed that,  in  order  to  authorize  a  recovery,  it 
was  necessary  for  the  plaintiff  to  establish 
the  fact  that  the  street  In  question  had  been 
formally  accepted  and  Improved  by  the  city. 
This  court,  in  their  opinion,  reviewing  the 
authorities  at  length,  held  that  tinder  the 
facts  as  stated  tbe  corporation  was  liable; 
that  it  was  Its  dnty  to  keep  the  cinder  path 
reasonably  free  from  obstructions  endanger- 
ing the  safety  of  pedestrians  while  using  it 
Undoubtedly  the  general  rule  Is  that  a  mu- 
nicipality charged  with  the  duty  of  main- 
taining highways  must  keep  its  streets  and 
vMewalks  In  a  reasonably  safe  condition  for 
llie  we  of  tbe  traveling  public.    Nor  is  it 


necessary,  to  chaise  the  corporation  with 
negligence,  that  It  should  have  actual  knowl- 
edge of  the  defect  causing  tbe  Injury.  If 
the  defect  in  the  highway  has  existed  tor 
such  a  length  of  time  as,  by  the  exerdse  of 
proper  care  and  diligence,  the  municipality 
ought  to  have  obtained  knowledge  of  it  no- 
tice will  be  presumed.  The  question  of 
whether  or  not  the  obstruction  or  defect  has 
remained  In  the  highway  suffidMit  time  to 
place  the  municipality  upon  notice  Is  a  ques- 
tion of  fact  for  the  jury  to  determine.  In 
tbe  present  instance  the  hole  in  the  sidewalk 
bad  remained  there  for  several  months,  hav- 
ing been  caused,  as  before  said,  by  tbe  neg^ 
llgent  act  of  one  of  the  city's  agents  tn  un- 
dermining the  curbing,  thus  permlttliig  the 
hole  to  wash  in  the  sidewalk. 

The  evidence  showed  that  appellee's  de- 
cedent in  a  general  way,  knew  of  tbe  ex- 
istence ct  tbe  bole  Into  which  he  fell;  but 
we  do  not  think  that  this  general  knowledge, 
of  Itself,  made  him  guU^  of  contributory 
negligence  In  using  the  sidewalk.  This 
question  also  arose  in  the  case  above  cited, 
and  it  was  hdd,  on  authority  of  the  case  of 
Oity  of  Maysvllle  v.  Oulifoyle.  62  S.  W.  4Q&, 
that  although  the  decedent  knew  of  the  ex- 
istence of  the  obstruction  which  caused  bis 
death,  yet  Inasmuch  as  he  seemed  mo- 
mectarily  to  have  forgotten  it  the  question 
as  to  whether  or  not  be  was  guilty  of  con- 
tributory negligence  was  for  the  jury  to  de- 
termine. In  the  case  of  City  of  Mays- 
vllle  V.  GuUfoyle  the  plaintiff  knew  of  the 
existence  of  the  defect  which  caused  the  in- 
Jury.  The  court  held:  'It  cannot  fairly  be 
said,  as  a  matter  of  law,  that  appellee  was 
guilty  of  contributory  negligence  by  forget- 
ting for  the  time  the  existence  of  the  de- 
fect" In  the  Modem  X<aw  of  Municipal 
Corporations  (section  1292)  it  Is  said:  "Tbe 
fact  that  plaintiff  had  knowledge  of  the 
dangerous  condition  of  a  street  will  not  pre- 
vent bis  recovery  If  he  used  reasonable  dili- 
gence to  prevent  Injury.  Hence  traveling 
on  a  sidewalk  known  to  be  out  of  repair  is 
not  negligence  of  Itself.  It  may  be  evi- 
dence of  negligence  to  use  a  street  In  a  dan- 
gerous condition,  bnt  It  Is  not  negligence  as 
a  matter  of  law.  Tbe  use  of  a  street  with 
knowledge  of  Its  unsafe  condition  is  not  con- 
tributory negllgen<je  where  care  is  used  pro- 
portionate to  the  known  danger."  Again, 
in  section  1294  It  Is  said:  "Although  a  per- 
son Is  thoroughly  familiar  with  the  danger- 
ous condition  of  a  sidewalk  by  reason  at  its 
frequent  use,  yet  if,  through  forgetfolness, 
he  walks  Into  a  hole  In  such  walk,  and  Is 
thereby  Injured,  it  Is  not  contributory  negli- 
gence." The  question  of  whetber  or  not  the 
use  of  the  sidewalk  by  appellee's  decedent 
was  or  was  not  contributory  negligence  un- 
der the  circumstances  was  peculiarly  with- 
in the  province  of  the  jury  to  determine,  as 
was  likewise  tbe  question  of  whether  or  not 
his  death  resulted  from  tbe  Injury  com- 
plained ot  There  was  a/^ood  deal^  tea- 
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timony  tending  to  show  that  his  death  re- 
sulted from  other  cauees  than  the  Injury  re- 
ceived by  his  fall,  but  the  determining  of 
that  quefltlon  was  for  the  Jury. 

The  trial  court  did  not  err  in  permitting 
the  filing  of  the  amended  reply.  It  Is  true, 
ft  came  late,  but  the  admission  of  amend- 
ments Is  a  matter  which  addresses  Itself  to 
the  sound  discretion  of  the  court,  end  with 
Hie  exercise  of  this  discretion  we  will  not 
Interfere. 

Appellant  complains  of  the  Instructions 
given,  and  the  refusal  of  the  court  to  give 
Inatmctlons  asked  by  it;  but  a  careful  con- 
sideration convinces  us  that  the  court  fairly 
presented  the  legal  questions  growing  out  of 
the  facts  of  this  case  to  the  Jury. 

Perceiving  no  error  in  tlie  record,  the 
Judgment  !■  afflnaed. 


COMMONWEALTH  v.  FBRIBU 
(Court  of  Appeals  of  Kentucky.  Jnae  18, 
1903.) 

CRZKXIUU*  UW— UISGBLLANS0V8  0FFSN8S8— 
RIGHT  OF  AFPBAL. 
1.Ab  appeal  will  not  lie  from  a  conviction 
or  aeqnittaT^  violating  Ky.  St  189d,  |  4335. 
prescribing  a  penalty  of  from  (6  to  fSO  tor  the 
destmctiOD  of  or  injury  to  a  public  road,  rince 
section  4336,  aecuring  to  both  the  state  and  de- 
fendant the  right  of  appeal  for  violatkms  of  the 
act,  limits  such  right  to  cases  In  which  a  party 
is  fined  more  than  |50. 

Appeal  from  Circuit  Court.  Marion  County. 

"Not  to  be  offlelaUy  reported." 

W.  D.  Feriel  was  uqnltted  in  the  county 
court  of  urUlfiilly  obatroctlng  a  public  road, 
and  tbo  eommonwealth  appealed  to  the  dr- 
cnlt  eoort,  and  again  appeUs  from  a  Judg- 
ment of  that  court  dlflmisslng  the  appeaL 
Affirmed. 

H.  W.  RiTea.  Clifton  J.  Pratt,  and  M.  IL 
Todd,  for  the  Oommonwealth. 

SETTTLE,  J.  Tlie  appellee.  W.  D.  Perlel, 
was  arrested  under  a  warrant  charging  him 
witti  the  offense  of  willfully  obstructing  a 
public  road  In  Marlon  county.  Upon  the  trial 
before  the  county  Judge  and  a  Jury  he  was 
acquitted  upon  a  pwemptory  Instruction. 
The  case  was  then  appealed  to  the  circuit 
court  by  the  commonwealth,  and  upon  mo- 
tion by  the  appellee  It  was  dismissed  by  that 
court,  and  from  that  Judgment  this  appeal 
was  prosecuted. 

The  only  question  presented  by  the  record 
Is  whether  the  appeal  by  the  commonwealth 
to  the  circuit  court  should  have,  been  enter- 
talhed  by  that  court  The  warrant  charged 
appellee  with  an  oCTense  nnd«*  section  4335, 
c.  110,  Ky.  St  1899,  which  provides  that  "any 
person  who  shall  willfully  obstruct  injure, 
or  destroy,  any  of  said  public  roada  •  •  • 
ahall  be  fined  for  each  offense  not  less  than 
$5.00,  nor  more  than  J50.00.**  Section  4336 
provides  that:  "In  all  prosecutions  under 
this  act  the  party  shall  be  entitled  to  trial 
by  jury.  In  all  eases,  when  the  party  la 


fined  more  than  fBO.OO,  an  appeal  shall  lie  to 
tbe  circuit  court.  Either  commonwealth  or 
defendant  may  prosecute  the  appeal;  the  ap- 
peal to  be  taken  as  now  provided  by  law." 
It  will  be  observed  that  an  appeal  to  the  cir- 
cuit court  Is  permitted  by  the  section  supra 
only  when  the  person  accused  Is  fined  more 
ttian  f50.  In  that  event  tbe  appeal  may  be 
taken  either  by  the  commonwealth  or  defend- 
ant The  appellee  was  not  fined  In  this  case 
at  all,  and  could  not  have  been  fined  more 
than  $60,  if  he  bad  been  foimd  guilty,  as  tbe 
maximum  fine  named  In  section  *4335,  under 
which  he  was  accused  and  tried,  is  only  $50. 
It  would  seem  to  follow,  therefore,  that  the 
appeal  did  not  He  to  the  circuit  court;  conse- 
quently that  conrt  did  not  err  In  dismissing 
the  appeaL  The  right  of  appeal  can  exist 
only  when  allowed  by  statute,  and  section 
4336  confers  tbe  only  right  of  appeal  In  prose- 
cutions resulting  under  section  4335  of  tbe 
statute  supra.  In  such  a  case,  therefore,  as 
that  of  appellee's,  section  4336  must  control, 
regardless  of  any  other  provision  of  the  law 
that  may  confer  the  right  of  appeal  as  to 
other  offenses.  This  view  of  the  case  makes 
it  unnecessary  for  us  to  consider  other  qoea- 
tlona  urged  In  the  brief  of  counsel. 
Wherefore  the  Judgment  la  affirmed. 


HINKLE  V.  GOMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.  June  19, 
1M8.) 

D(TOxxait.TiHa  UQDOBs— iNoionmaw 

8UFFICIBNCT. 
1.  An  lodtctmeDt  chergiag  the  Illegal  sale  of 
intoxicating  liouors  by  having  in  possession 
and  control  a  house  and  inclosure  where  such 
liquors  were  furnished  and  obtained  in  viola- 
tion of  law,  does  not  state  an  offense,  because 
of  the  failure  to  allege  guilty  knowledge  w 
personal  participation  in  the  sdling . 

Appeal  from  Circuit  Court,  Knox  County. 

**Not  to  be  <ActalIy  reported." 

Isaac  Hlnkle  was  convicted  of  Illegally 
selling  intoxicating  liquors,  and  appeals.  Re- 
versed. 

B.  B.  Golden,  for  appellant  Clifton  jr. 
Pratt  and  M.  B.  Todd,  for  the  Common- 
wealth. 

O'BEAB.  J.  Appellant  was  indicted  un- 
der an  act  approved  May  7;  1886.  entitled 
"An  act  to  prohibit  the  sale  of  splrltnotw, 
Tlnoua,  or  malt  liquors,  or  intoxicating  bev- 
ernges,  •  ♦  ♦  within  five  miles  of  Union 
College  In  Knox  County."  2  Laws  1885-86, 
p.  404.  c.  995.  The  Indictment  specifically 
charged  in  apt  language  the  commission  of 
the  offense,  but  It  needlessly  undertook  to 
say  bow  the  selling  was  done,  wherein  It 
averred  that  It  was  "by  having  In  his  [de- 
fendant's] possession  and  control  a  house 
and  Inclosure  where  spirituous  liquors  were 
at  the  time  furnished  end  obtained  In  viola- 
tion and  evasion  of  law,  the  said  Hardlson 
[witness]  obtaining  same  in  said  house  and 
inclosure,*'  etc   The  circuit  court  OTerxiiled 
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a  demurrer  to  tills  Indictment.  The  evl- 
drace  dJscloBed  more  of  gnllty  knowledge 
and  C0k4nct  than  la  charged  In  the  indict- 
ment, and  enough  to  have  Jnatlfled  the  sub- 
mission of  the  case  to  the  Jmr*  ^nd  to  have 
Bupirarted  the  verdlfft,  if  the  indictment  had 
been  aa  to  have  warranted  ito  sub- 

mission to  the  Jury.  Merely  being  in  the 
legal  possession  and  control  of  the  house  and 
Inclosore  where  splrltaons  Uqnors  were  sold 
or  furnished  without  guilty  knowledge  of  the 
fact,  or  without  personally  participating  in 
It,  Is  not  enough  to  sustain  the  charge  at- 
tempted to  be  set  up  by  the  Indictment 

The  Judgment  is  rerersed,  and  cause  r^ 
manded,  with  directions  to  award  appellant 
a  new  trial,  and  to  suatato  the  demurrer  to 
the  Indictment,  and  for  further  proceedings 
not  Inconsistent  herewith. 


LITBB  T.  FISHBAOK. 

^3oDit  of  Apt>eals  of  Koitacky.  Jnne  10, 

1903.) 

IKFANT8-8ALB  OF  LAND— VALIDITT  OV  PRO- 
CBBDINOB— REMAINDER  INTERESTS  —  REIN- 
VESTMENT OF  PROCEEDS— POWER  OF  EQUI- 
TY. 

1.  The  powers  of  conrts  of  equity  to  sell  and 
reinvest  inCaots'  real  estate  are  not  inherent, 
but  statutory. 

2.  It  is  an  indispensaUe  rranlsite  to  the  ts- 
lidity  of  proceedings  under  Cir.  Code,  1  401, 
which  provides  that  the  owner  of  a  particular 
estate  may  institute  proceedings  for  the  sale 
of  real  estate  belonging  to  infants  in  remainder, 
that  the  provision  of  the  statute  as  to  reinvest- 
ment of  the  entire  proceeds  be  f(rilowed. 

8.  OIv.  Code,  I  490,  which  provides  that  a 
vested  estate  in  real  property  jointly  owned  by 
two  or  more  persons  may  be  sold  by  order  of  a 
court  of  equity  in  an  action  brought  by  either 
of  them,  though  the  plaintiff  or  defendant  be  an 
infantTlf  the  estate  be  in  possession,  and  the 
property  cannot  be  divided,  only  applies  where 
the  estate  Is  In  the  possession  of  all  the  point 
owners,  and  has  no  application  where  it  is 
sought  to  sell  land  In  which  one  person  has  a 
life  estate  and  another  the  remalndo',  the  life 
tenant  alone  having  possession. 

Appeal  from  Circuit  Gourt  Jefferson  Oonn- 
ty.  Chancery  Division. 

*'Mot  to  be  officially  reported.** 

Action  by  G.  L.  Sishback  against  W.  W. 
lilter.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Lane  &  Harrison,  for  appellant  B.  L.  Mc- 
Donald, John  M.  Soott,  and  Ghas.  Bowser,  for 
appellee. 

BURNAM,  0.  J.  The  appellee,  Claude  U 
IMshback,  who  was  plaintiff  in  the  court  be- 
low, Instituted  this  suit  agahist  the  appel- 
lant W.  W.  liter,  for  the  possession  of  a 
tract  of  15.6  acres  of  land  lying  In  Jefferson 
county.  He  alleges.  In  substance,  that  on  the 
lltb  day  of  October,  1888,  hia  father  and 
statutory  guardian.  Edward  P.  Plshback, 
brought  a  suit  against  him  In  the  LouIsvUle 
law  and  equity  court  when  he  was  an  infant 
in  which  he  alleged  that  he  was  the  owner 
as  tenant  by  the  curtesy  of  a  life  estate  In 
the  land,  and  that  plaintiff  was  the  owner  of 


the  remainder  in  fee;  that  he  sought  to  have 
the  property  sold,  and  out  of  the  proceeds  the 
value  of  his  life  estate  paid  to  blm,  and  the 
remahider  reinvested  in  other  real  estato  for 
plaintiff;'  that  a  judgmmt  was  rendered  in 
this  proceeding  on  the  18th  of  March.  1800. 
decTMlng  a  sale  thereof,  and  under  which 
Judipneut  the  marshal  of  the  court  sold  the 
property  to  William  B.  Mann  at  Qie  price  of 
9520,  which  was  couflrmed,  and  that  tbere- 
afta  a  deed  conveytog  tiie  property  waa 
made  to  Mann  In  omsideratlon  of  the  pur- 
chase price;  that  subsequently,  on  the  llfh 
day  of  January,  1886,  Mann  and  wife  con- 
veyed the  property  to  the  defendant  Uter, 
who  was  in  possession  thoeof.  defend- 
ant In  his  answer,  alleged,  that  the  suit  of 
Edward  P.  Flshback  against  plaintiff,  in 
which  the  decree  for  the  sale  of  the  land  waa 
entered,  was  brought  pursuant  to  the  prorl- 
sions  of  section  491  of  the  Code  for  a  rein- 
vestment of  the  proceeds  in  other  real  estote; 
and  that  the  LoulsvUle  law  and  eqnlty  court 
had  Jnzisdlction  of  the  subject-matter  of  the 
suit  and  persons  of  the  plaintiff  and  dtfend- 
ants  prior  to  the  rendition  of  the  Judgment; 
and  tiiat  Its  Judgment  bad  never  beoi  va- 
cated, set  aside,  modified,  or  appealed  ttom, 
and  Is  In  full  force  and  effect;  and  pleaded 
the  Judgment  In  that  case  and  the  proceed- 
ings had  thereunder  as  a  bar  to  platotUTa 
cause  of  action.  The  plaintiff.  In  his  reply, 
denies  that  the  Louisville  law  and  equity 
court.  In  the  action  of  Edward  P.  Flshback  v. 
C.  L.  Flshback,  bad  Jurisdiction  for  a  sale  of 
the  property  for  purposes  of  revesting  the 
proceeds  In  other  real  estate,  and  denies  that 
he  ever  rec^ved  the  beneflt  of  the  pnrctaase 
price  paid  Into  court  in  Uiat  action,  or  any 
part  thereof,  <a  that  be  now  keeps  and  re- 
nins same.  In  the  second  paragraph  of  his 
reply  be  denies  that  the  Judgment  of  sale 
was  made  In  pursuance  of  section  ^1  of  the 
Civil  Code,  but  that  It  purported  to  be  ren- 
dered in  pursuance  of  aectlon  490  of  the  Code, 
as  It  ordered  a  aale  of  the  property  because 
it  was  Indivisible,  and  that  the  proceeds 
might  be  divided  between  Edward  P.  Flsh- 
back and  the  platotlff.  He  alleges  that  the 
court  had  no  Jurisdiction  to  raider  the  Judg- 
ment aiid  that  It  was  void,  and  charges  that 
no  reinvestment  was  ever  made  of  the  pro* 
ceeda,  but  that  his  ftither  and  guardian  was 
permitted  to  withdraw  the  entire  purchase 
money  from  the  court  u>d  appropriate  It  to 
his  own  use;  that  both  Edward  P.  Flshback 
and  John  Hawkins,  the  security  on  the  bond 
which  was  given  by  Flshback  as  guardian, 
had  both  died  many  years  ago,  insolvent. 
The  case  was  submitted  on  the  pleadings,  and 
the  chancellor  hdd  that  the  Judgment  nnder 
which  plaintiff's  lot  was  sold  was  void,  and 
that  no  title  passed,  and  directed  that  a  writ 
of  possession  should  issue  therefor  in  favor 
of  the  plaintiff,  and  the  defendant  baa  ap- 
pealed. 

The  question  for  decision  Is,  did  the  Louis- 
ville law  and  equity  courtJiave  Jurisdiction 
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to  decree  a  sale  of  the  Infant's  real  estate  un- 
der ttae  aUegatlons  ot  tbe  petition?  The  law 
Is  well  settled  In  tiila  atate  that  tbe  powers 
of  conrta  of  equity  to  sell  and  reloTest  In- 
fants' real  estate  are  not  Inherent  bnt  stata- 
tory.  See  Fall  City  Beal  Estate,  etc.,  t.  Van- 
Urk,  71  Ky.  469;  Paul  t.  Paul,  66  Ky.  484; 
Bridgeford  t.  Beck,  74  Ky.  540;  Walker  t. 
Smyser,  80  Ky.  620;  Henidng  t.  Harrison, 
76  Ky.  7S5;  SwesrlngeD  t.  Abbott  (Ky.)  35 
S.  W.  025;  Hicks  t.  Jackson  (Ky.)  68  8.  W. 
419.  In  Ogden  r.  Stevens  (Ky.)  83  B.  W. 
032.  tlie  conrt,  through  JncU^e  Pryor,  said: 
"This  court  has  frequently  held,  and  particu- 
larly in  the  late  case  of  Klnalow  t.  Qrore 
(Ky.)  32  S.  W.  983,  that  tbe  Jurisdiction  ot 
tbe  chancellor  to  sell  infanta*  real  estate  Is 
derived  solely  from  ttae  Code  or  statutes,  and 
any  other  mode  Is  void,  and  passes  no  tttle.** 
Id  Isert  v.  Davis  (Ky.)  32  S.  W.  204,  the 
court.  In  coiulderlng  the  question  of  the  sale 
of  an  infant's  real  estate,  said:  'The  atat- 
utes  regulating  proceedings  of  this  kind  are 
clear  and  expUdt  They  are  designed  for 
the  protection  of  the  class  of  perstnu  who  are 
unable  to  protect  tbemaelvea,  and,  unless 
rigidly  adhoed  to  by  tbe  Qourts,  the  posons 
who  are  the  peculiar  objects  of  the  chancel- 
lor's (are  will  constantly  be  made  the  victims 
of  Injustice  and  wrong."  And  the  question 
was  considered  at  length  in  Blllott  v.  Fowler 
(Ky.)  65  S.  W.  849.  Section  489  provides 
that  a  vested  estate  of  an  Infant  may  be 
sold,  first,  to  pay  ttae  debt  of  an  ancestor; 
second,  for  the  payment  of  the  Infant's  debt 
or  UaUIlty;  third,  tor  the  maintenance  and 
educaticm  of  the  ward;  fourth,  ffir  tbe  rein- 
vestment of  the  proceeds.  The  sale  waa 
clearly  not  made  under  this  section  ot  the 
Cf>de.  Section  ^1  provides  that  the  owner 
of  a  particuUr  estate  may  institute  proceed- 
ings for  the  sale  of  real  estate  belonging  to 
Infants  In  remainder,  or  the  remainderman 
may  sue  the  life  tenant  in  tbe  same  way,  pro- 
vided the  entire  proceeds  are  held  for  reln- 
veBtm«it  in  other  real  estate.  There  Is  no 
pretense  ttaat  tbe  provisions  of  tUs  statute 
as  to  the  reinvestment  of  the  entire  proceeds 
were  followed,  as  was  held  in  DIneen  v.  Hall 
(Ky.)  6S  B.  W.  44B.  66  8.  W.  302,  to  be  an 
Indiq^ensable  requisite.  Section  490  of  the 
Code  provides  that:  "A  vested  estate  in  real 
property  Jointly  owned  by  two  or  more  per^ 
sons  may  be  sold  by  order  ot  a  court  ot  equi- 
ty in  an  action  brought  by  dttaer  ot  them, 
though  the  plaintUC  or  defendant  be  an  in- 
fant. If  the  estate  be  in  possession,  and  the 
l»roperty  cannot  be  dlviSed  without  material- 
ly impairing  its  value  or  the  value  of  the 
plaintiff's  Interest  tlierehi.''  Sales  can  only 
be  ordered  nnder  this  section  when  the  estate 
is  Jointly  held,  and  in  possession  ot  all  the 
joint  ovniers.  and  it  has  no  appUcaticm  where 
the  life  tenant  has  tbe  sole  possession,  as  in 
he  case  at  bar.  This  section  was  con^dered 
n  Malone  v.  Conn.  95  Ky.  03,  23  S.  W.  677. 

It  Is  apparent  from  the  pleadings  that  the 
sile  purpose  of  the  suit  instituted  by  E.  P. 


Fishbac^  In  Octobw,  1888,  was  to  procure  a 
sale  of  the  land  in  wMcb  he  held  a  life  es- 
tate for  the  purpoae  ot  reducing  bis  Interest 
to  cash.  This  the  court  had  no  Jurisdiction 
to  decree  (see  Dineeu  v.  Hall  [Ky.]  66  S.  W. 
44B,  66  S.  W.  892),  and  the  Judgment  direct- 
ing it  was  void,  as  against  ttae  rights  of  the 
Infant  remainderman. 
Judgment  affirmed. 


LOXTISVILLE  &  N.  R.  (X).  v.  HARROD. 

(Court  of  Appeals  of  Kentocky.  Jane  10, 
1908.) 

NBOLIQBNCB-INSTRUCTIONS—DUTT  TO  Qiva— 
PREJUDICIAL  BBKOR. 

1.  Where,  in  an  action  for  injuries  Bustaiaed 
by  reason  of  a  defective  derrick,  the  evideoce 
for  both  plaintiff  and  defendant  ahowed  that  the 
derrick  was  out  ot  repair  and  defecUTe,  and 
had  bera  in  such  e(»idid(»  for  a  long  time  priw 
to  the  injury,  errars  in  the  instractloiis  in  as- 
Bumiug  that  defendant  had  negligently  permib 
ted  the  derrick  to  remain  out  of  rspair  were 
not  prejadicial. 

2.  Under  Civ.  Code  Prac  I  817,  providing 
that  either  party  to  a  civil  cauae  may  aak  writ- 
ten iQatructiMis  on  points  of  law,  which  ahall 
be  given  or  refused  by  the  conrt  before  tbe 
commencement  of  the  argument  to  the  Jury,  It 
is  not  error  ttx  the  court,  in  a  civil  action,  to 
fail  to  instruct  on  a  point  of  law  involv^  where 
no  instruction  Is  requested:  but.  if  a  party 
requests  an  inatmction  thereon  which  la  refused 
because  of  defects,  in  form  or  aubstance,  the 
court  must  give  a  proper  inatruction. 

Appeal  from  Circuit  Court,  Franklin  Ck>un- 
ty. 

"To  be  officially  reported." 

Action  by  Robert  E.  Harrod  against  the 
Louisville  &  NasbvlIIe  Railroad  Company. 
From  a  Judgment  for  plalntUF,  defendant 
appeals.  Reversed. 

Ira  Julian  and  fildward  W.  Hlnes,  for  ap- 
pellant J.  A.  Scott  and  W.  O.  Marshall,  for 
appellee. 

NUNN,  J.  The  appellee  filed  thla  action 
in  the  Franklin  circuit  court,  among  other 
things  alleging,  in  substance,  that  while  he 
was  engaged  in  delivering  a  load  of  tobac- 
co to  the  appellant,  a  common  carrier  for 
blre,  at  Its  depot  in  Frankfort,  Ky.,  and 
while  lifting  the  hogshead  from  the  wagon 
by  means  of  a  drarlck,  bo  was  struck  npon  the 
face  and  chin  with  the  handle  thereof,  which 
cut  ttarougta  his  lower  Up  and  chin,  knocked 
out  several  ot  his  teeth,  cut  his  tongue,  great- 
ly disfignriug  him,  destroybig  his  speech,  and 
otherwise  pei'manently  injuring  him,  and  that 
his  injuries  were  the  result  of  the  defective, 
unsafe,  and  dangerona  condlHon  of  the  der- 
rick, wliich  was  known  to  appellant,  or  could 
have  been  known  to  It  by  the  exercise  of 
ordinary  care.  In  time  to  have  prevented  tbe 
Injury,  but  was  unknown  to  appellee,  and 
could  not  have  been  Icnown  to  him  by  ttae 
exercise  of  ordinary  care.  Ttae  appellant, 
by  its  answer,  traversed  the  allegations  of 
the  petition,  and  alleged  that  appellee's  in- 
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juries  were  received  as  the  result  of  his 
own  contributory  negligence.  This  affirma- 
tive matter  was  traversed  by  the  appellee. 
A  trial  wae  had,  which  resulted  In  a  ver- 
dict and  Judgment  lo  favor  of  appellee  tor 
the  sum  of  $1,000.  The  appellant's  motion 
for  a  new  t?ial  was  overruled  bj  the  court, 
and  the  case  Is  here  on  appeaL 

The  only  grounds  urged  for  a  reversal  are 
alleged  erroneous  instructions  given  by  the 
court,  and  the  failure  by  the  court  to  give 
the  Instmctlon  offered  by  it  on  conlrtbntory 
negligence. 

The  appellant  contends  that  the  instnus 
tlons  given  by  the  court  might  well  have 
been  construed  by  the  ]ury  as  assuming  that 
appellant  had  negligently  permitted  the  der- 
rick to  be  and  remain  out  of  repair.  Even  If 
the  contention  of  appellant  is  correct,  it  was 
not  an  wror  prejudicial  to  the  appellant,  for 
the  reason  that  the  evidence  both  for  appel- 
lant and  for  appellee  showed  that  the  derrick 
was  out  of  repair  and  defective  at  the  time 
of  the  Injury,  and  had  been  in  such  con- 
dition for  a  loi^  period  of  time  prior  thereto. 

The  evidence  of  appellee  was  that  be  was 
using  the  derrick  In  unloading  his  hogshead 
of  tobacco,  at  the  time  of  his  injury.  In  a 
careful  and  prudent  manner;  that  by  means 
of  the  derrick  he  had  raised  the  hogshead 
from  the  wagon,  had  turned  It  preparatory 
to  lowering  It  to  appellant's  platform,  and 
commenced  lowering  It.  The  chain,  or  aome- 
thiug  about  it,  caught  for  an  Instant,  and 
then  suddenly  gave  way,  and  the  hogshead 
went  down  with  such  force  as  to  Jerk  the 
handle  out  of  hia  hand  and  bit  him  in  the 
face  and  injure  him,  as  stated. 

The  appellaut  introduced  one  or  more  wit- 
nesses who  stated  that,  some  time  after 
the  appellee's  Injuries  were  received,  the  ap- 
pellee, in  relating  how  he  received  his  In- 
juries, stated  that  he  was  lowering  the  hogs- 
head, and  he  thought  It  had  reached  the 
platform  when  It  had  not,  and  he  turned  the 
handle  loooe,  and  then  It  hit  him  in  the 
face.  The  appellee  denied  this,  and  said  he 
did  not  make  such  statements,  nor  did  he 
receive  his  Injaries  under  such  circumstan- 
ces. 

The  court  did  not  give  any  Instruction  on 
-contributory  negligence  on  the  part  of  ap- 
pellee. The  appellant  offered  one,  which  the 
i-ourt  properly  refused,  because,  as  drawn, 
It  did  not  contain  the  law  of  contributory 
negligence.  The  court  should,  however,  have 
given  an  Instruction  on  contributory  negli- 
gence; and,  under  the  evidence,  it  was  er- 
ror i»-pju(llcltil  to  the  appellant  in  falling  to 
do  so.  Tbflt  part  of  section  317  of  the  Oivll 
Oode  of  Practice  which  is  applicable  to  the 
question  bel!ore  us  reads  as  follows:  "Either 
party  may  ask  written  instructions  to  the 
Jury  on  points  of  law,  which  shall  be  given 
or  refufied  by  the  court  before  the  commence- 
ment of  the  argument  to  the  Jury."  It  ap- 
pears from  this  record  that  the  conrt,  on  its 
own  motion,  gave  wx3x  Instmctloiu  as  were 


given  to  the  Jury.  According  to  the  opinion 
of  this  court  In  the  case  of  Clark  v.  Baker, 
7  3.  J.  Marsh.  197  (giving  it  a  strict  con- 
struction), the  lower  conrt  did  not  &et  In 
falling  to  give  an  Instruction  on  contrib- 
utory negligence  after  It  bad  refused  the  im- 
proper one  offered  by  appellant  But  it  a[F 
pears  from  later  decislonB  of  this  court  that 
the  opinion  in  the  case  supra  has  been  to 
some  extent  modified.  See  the  case  of  Swope 
V.  Schafer,  4  8.  W.  800.  In  that  case  coun- 
sel for  appellants  contended,  as  the  lower 
court  assumed  the  province  of  instructing 
the  Jnry  unasked,  it  should  have  given  the 
whole  law  of  the  case,  suited  to  every  state 
of  fact  upon  which  the  jury  mtgbt  have 
properly  found  a  verdict  for  either  party. 
The  court,  in  discussing  this  question,  said: 
"This  rule  has  never  been  applied  to  the 
trial  of  civil  cases  to  the  extent  stated  by 
counsel.  For  though  the  court  may,  In  such 
case,  instruct  the  Jury  without  t>eing  moved 
BO  to  do.  It  is  not  bound  to  instruct  C^rk 
T.  Baker,  7  J.  J.  Marsh.  107.  Nevertheless 
it  seems  to  us  that  If  the  court  does,  on  Its 
own  motion,  Instruct  in  a  civil  case,  it  should 
not  direct  the  Jury  unconditionally  to  find 
against  a  party  upon  a  given  hypothesis, 
when  there  may  be  another  alike  supported 
by  the  evidence,  but  withheld  from  the  con- 
sideration of  the  Jury,  ujwn  which  they  might 
find  In  favor  of  such  party."  The  rule  upon 
this  question  now  is  that,  where  a  party  In 
a  civil  case  falls  to  otter  an  instruction  upon 
a  point  of  law  Involved  In  the  case.  It  Is  not 
error  in  the  court  to  fall  to  instruct  on  that 
point;  but  If  a  party  offers  an  Instruction 
upon  some  point  of  law  Involved,  which  Is 
refused  by  the  court  because  of  defect  in 
form  or  substance,  then  It  is  the  duty  of  the 
court  to  prepare,  or  have  prepared,  and  give, 
a  proper  Instruction  on  that  point 

For  these  reasons,  the  case  la  revmed, 
and  the  cause  remanded  to  the  lower  court 
for  further  proceedings  consistent  herewith. 


NEW  TORE  UPB  INS.  CO.  v.  WABBBN 
DEPOSIT  BANK. 

(Court  of  Appeals  of  Kentucky.  Jnna  16, 

1903.) 

INSURANGB-FORFEITURBS  —  PBBHXITH  NOTBS 
— NONPATHENT-OFFBR  TO  RBTURN— BSTOP* 
PEL-PAID-UP  POLaCY-^CTIONS— XiACHBS. 

1.  Where  an  insurance  company  made  no  at- 
tempt to  collect  a  premium  note  after  Its  ma- 
turity, which  provided  that,  in  case  the  note 
was  not  paid,  ail  claims  to  further  Insar- 
ance,  which  full  payment  in  cash  of  the  pre- 
mium would  have  secured,  ahoold  be  for- 
feited to  the  company,  except  as  otherwise  pro- 
vided In  the  policy,  the  fact  that  the  company 
did  not  offer  to  retain  the  note  at  its  matnri^ 
to  the  maker  did  not  estop  it  from  relying  on 
the  forfeiture  provided  therein. 

2.  Where  an  action  was  not  brought  to  ot- 
tain  a  paid-np  policy  in  accordance  with  ttn 
terms  of  a  policy  which  was  forfeited  for  oos- 
paynieot  of  preminms,  within  five  years  aflsr 
forfeiture,  the  right  to  such  paid-up  pcdicjr  mm 
barred  by  laches. 
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Appeal  from  Olrcnit  Court, Warren  Oonoty. 

"Not  to  be  officially  reported." 

Action  bj  the  Warren  Deposit  Bank 
against  the  New  York  Life  Insurance  Com- 
pany. From  a  Jadgmcait  In  taror  of  plaintiff, 
def  endaot  appeals.  Reversed. 

Humphrey,  Burnett  ft  Humphrey  and 
Mitchell  &  Do  Bose.  for  appellant  J.  M. 
Galloway,  Jaob  B.  Bodes,  and  W.  B.  Gaines, 
forapp^eb 

NUNN.  J.  On  December  9,  1689.  appet- 
laat  Issued  to  K  A.  Fortw  a  policy  of  Insur- 
ance for  $5,000  on  the  ordinary  Ufe  plan. 
Soon  after  the  Issual  and  delivery  of  the  pol- 
icy, it  was  assigned  and  put  In  pledge  to  the 
Warren  Deposit  Bank  as  aecnrlty  for  a  debt 
owins  by  B.  A.  Porter  to  the  bank.  Tbe  pre- 
minms  were  paid  annnally  until  Deeemb^  9, 
1886.  Tbe  tatMl  annnal  preminm  was  $232.- 
Oa  On  December  9, 189S,  wben  the  sncceed- 
Ing  year's  premlam  became  due,  by  an  agree- 
■lent  between  the  insured  and  appellant,  the 
former  was  permitted  to  pay  $58.38  in  cash, 
and  to  execnte  and  deliver  his  promissory 
note  for  $176.12,  payable  June  9,  1896.  At 
tbe  Biatnrtty  of  that  note  be  was  unable  to 
pay  all  of  it,  and,  by  an  agreement  with  tbe 
company,  he  was  permitted  to  pay  $43.78; 
leaving  a  balance  due  of  $131.34,  including 
interest  to  that  date.  Thereupon  he  execut- 
ed and  delivered  to  the  company  his  note  for 
that  sum,  due  September  9, 1896.  No  part  of 
that  note  was  ever  paid.  The  note  Is  as  fol- 
lows: 'Tol.  339,688.  New  York,  June  9th, 
1896.  Three  months  after  date  I  promise  to 
pay  to  the  order  of  the  New  York  life  Insur- 
ance Company,  $131.34  at  the  office  of  the 
company,  346  Broadway,  New  York.  Value 
rec^ved.  This  note  is  given  in  part  payment 
of  the  premium  due  December  9th,  1805,  on 
the  above  policy,  with  the  understanding  that 
all  claims  to  further  Insurance  and  all  ben- 
efits whatever  which  full  payment  In  cash 
of  said  premium  would  have  secured  shall 
become  immediately  void  and  be  forfeited  to 
the  New  York  Life  Insurance  Company,  If 
this  note  la  not  paid  at  maturity  except  as 
otherw:iBe  [itrovlded  In  the  policy  itself. 
[Signed]  E.  A.  Porter."  From  September  9, 
1890,  to  October  22, 1901,  neither  said  Porter, 
nor  his  assignee,  the  bank,  nor  any  one  for 
him,  made  any  demand  of  appellant  for  a 
pald-np  policy,  which  privilege  was  specially 
provided  for  in  the  policy. 

This  court.  In  the  case  of  Tbe  Washington 
Life  Ins.  Co.  v.  Miles,  OS  S.  W.  740,  fixed  Ave 
years  as  a  reasonable  time  In  which  an  ac- 
tion m^bt  be  brought  for  a  paid-up  policy, 
and  after  that  time  such  action  could  not  be 
maintained.  Also,  In  the  case  of  Tbe  Bqnl- 
table  Assurance  Society  of  the  United  States 
V.  Warren  DepMlt  Bank  (decided  by  this 
court  at  the  present  term,  on  tbe  lOtb  of 
June,  iSQS}  TO  S.  W.  2TO,  the  court  again  sus- 
tained and  approved  the  limit  therein  stated. 

It  is  contended  by  appellees  that  the  ex- 


aentlon  and  delivery  of  the  note  copied  above, 
constituted  satisfaction  of  the  premium  until 
■Hie  next  regular  premium  was  due,  Decem- 
ber 0,  1896,  and  that  tbe  condition  in  the 
note,  to  wit,  "the  policy  •  •  •  shall  be- 
come Immediately  void  and  be  forfeited  to 
the  New  York  Life  Insurance  Company  if 
this  note  Is  not  paid  at  maturity,"  cannot 
avail  appellant,  for  the  reoeon  that  it  did  not 
return,  or  offer  to  deliver  or  return,  the  note, 
at  Its  maturity,  to  the  maker.  There  Is  no 
pretense  that  after  the  maturity  of  this  last 
note,  on  September  9, 1896,  appellant,  through 
any  agent  or  representative,  attempted  to  col- 
lect same,  or  that  any  demand  for  payment 
was  made.  It  remained  silent  and  inactive 
In  the  matter.  By  such  condnct  tt  did  not 
waive  its  right  to  claim  and  demand  a  for- 
feiture on  September  9,  1896,  as  expressed  In 
the  note  referred  to.  See  Union  Central  Life 
Ins.  Co.  V.  Duvall,  46  S.  W.  618;  Moreland  t. 
Same,  46  8.  W.  516;  Manhattan  Life  Ins. 
Co.  T.  Myers,  69  8.  W.  SO;  Same  t.  Savage's 
Adm*r,  63  S.  W.  278;  and  other  cases  recent- 
ly decided  by  this  court  It  appearing  that 
more  than  Ave  years  had  elapsed  from  the 
maturity  of  this  last  premium  note  to  the 
institution  of  this  action,  therefore  the  special 
Judge,  in  sustaining  tbe  demurrer  to  appel- 
lant's answer  pleading  laches,  was  in  error. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  farther  proceedings  con- 
sistent herewith. 

SETTLE,      not  sitting 


SENN  V.  LOUISVILLE  MALTINQ  CO. 

(Court  of  Appeals  of  Kentucky.  June  16, 
1903.) 

DBED-AS3OMPTI0N  OP  INDEBTBDNBSS-RIOHT 
OP  CREDITOR— FRAUDULENT  CONTBTANCfl— 
RHCONVEYANCB  —  fiUrPIGLSNCY     OV  BVI- 

DENGS. 

1.  ETidence  in  an  action  by  tixe  creditor  of  a 
grantor  partnership  against  the  grantee,  on  the 
the<»y  that  the  latter  had  assumed  partnership 
delits,  examined,  and  held  to  show  tndi  assump- 
tion, notwithstanding  the  Bubaequ«it  alteration 
of  the  deed,  and  also  to  show  that  the  grantee 
was  the  continaous  owner,  notwithstanding  tbe 
grantors'  apparent  title;  that  having  been  orig- 
maily  conferred  on  them  by  the  grantee  m 
fraud  of  his  creditors. 

Appeal  trmn  Clrcnit  Court,  JefEmon  Coun- 
ty; oommoD  Pleas  Division. 

"Not  to  be  officially  reported." 

AeUoD  by  the  LonisTllle  Malting  Company 
against  Martin  Sain.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Lane  A  Harrison,  for  appellant  J.  J.  Mc- 
Hemy  and  BL  W.  ^>ragne,  for  appellee. 

NUNN,  J.  On  the  4th  day  of  August,  1898, 
Wegenast  &  Berger,  sons-in-law  of  appel- 
lant, conveyed  to  him  a  brewing  plant  in  the 
ctty  of  Louisville,  together  with  all  the  wag- 
ons, carts,  horses,  and  mules  used  In  con- 
ducting tlM  business  of  the  firm,  and  all  notes 
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and  accounts  dae  the  firm,  in  conaideratloQ 
that  appellant  surrender  to  tbem  a  note  of 
16,000  which  he  held  against  them  as  the  pur- 
chase price  of  the  brewery  (appellant  had  pre- 
viously sold  the  brewery  to  them),  and  also 
that  appellant  would  pay  certain  notes  to 
one  Walters,  which  were  a  lien  on  the  brew- 
ery, and  pay  all  the  debts  created  by  them 
In  the  conduct  of  the  business  of  the  brew- 
ery. Appellee,  by  counsel,  about  the  22d  of 
September,  1898,  addressed  a  letter  to  appel- 
lant, referring  to  the  stipulations  of  this  deed 
of  record,  and  demanded  of  him  payment  of 
the  balance  of  their  claim,  of  $300,  which  waa 
created  for  hops  sold  Wegenast  &  Be^er, 
and  used  by  them  In  this  brewery.  Appel- 
lant did  not  respond  to  this  letter,  but  went 
to  his  attorney  with  Wegenast  &  Berger,  and 
claimed  that  In  drafting  the  deed  a  mistake 
bad  been  made— that  he  bad  not  agreed  or 
assamed  to  pay  the  debts  which  Wegenast  & 
Berger  had  created  la  the  brewing  business— 
and  cansed  the  attorney  to  prepare  another 
deed,  correcting  or  changing  the  first  one  by 
stating  that  Senn,  appellant,  did  not  assume 
and  was  not  to  pay  the  debts  referred  ta 
They,  however,  failed  to  correct  the  deed, 
wherein  it  stated  that  appellant  was  to  take 
and  become  the  owner  of  all  the  notes  and 
accounts  due  the  firm  of  Wegenast  &  Ber- 
ger, created  In  the  business.  Appellee  then 
brought  this  action  against  Qie  appellant  up- 
on Its  account,  alleging  that  he  had  assumed 
to  pay  It  Appellant  answered,  denying  that 
he  had  assumed  to  pay  it,  except  In  the  man- 
ner stated.  The  action  was  transferred  to 
the  equity  docket  and  tried,  and  the  lower 
court  adjudged  that  appellant  should  pay  the 
debt,  and  he  has  appealed  from  that  Judg- 
ment. 

The  record  discloses  these  facts  In  addition 
to  those  stated:  That  appellant  had  purchas- 
ed from  one  Walters  this  brewery  plant,  and 
owed  Walters  a  balance  of  the  purchase  price 
of  over  $7,000,  and  that  appellant  was  about 
to  be  sued  by  Walters  for  libel  or  slander, 
and,  as  claimed  by  him,  to  prevent  the  prop- 
erty from  becoming  involved  with  liens,  he 
sold  It  to  his  sons-in-law,  Wegenast  &  Berger, 
and  conveyed  to  tbem  the  plant,  together 
with  all  wagons,  carts,  horses,  mules,  notes, 
and  accounts  contracted  In  the  business,  In 
consideration  that  Wegenast  &  Berger  should 
pay  him  ¥5,000,  and  assume  the  payment  of 
the  $7,000  due  Walters,  purcbaae  money,  and 
to  pay  all  notes  and  accounts  due  by  appel- 
lant, contracted  in  running  the  brewery. 
The  title  remained  Ui  Wegenast  &  Berger 
for  about  one  year,  and  then  (August  4,  1898) 
the  property  was  reconveyed  to  appellant  for 
the  consideration  stated,  and  thus  remained 
until  September  23d,  when  the  change  or 
correction  stated  was  made.  Appellant  and 
Berger  both  testify  that  their  agreement  was 
that  the  property  should  be  reconveyed  to 
appellant  on  the  same  terms  as  when  be  con- 
veyed to  them,  and  each  made  this  statement 
moie  than  once  la  their  depoaitlono.  But 


when  asked  directly  and  pointedly  whether  It 
was  a  part  of  their  agreement  that  appellant 
should  assume  and  pay  the  debts  of  the  part- 
nership, they  expressly  denied  that  such  was 
the  trade,  and  that  appellant  did  not  assume 
or  agree  to  pay  the  debts  of  the  firm,  or  any 
part  thereof,  except  he  did  agree  to  pay  the 
debt  due  to  Walters.  Wegenast  died  before 
the  proof  was  taken.  It  is  also  shown  by 
the  record  that  the  Walters  debt  had  heen 
reduced  to  the  amount  of  $3,000,  and  that 
Wegenast  &  Berger  did  not  pay  anything 
thereon.  Therefore  appellant  must  have  paid 
$4,000  on  this  claim  after  hla  sons-in-law  as- 
sumed to  pay  this  claim. 

From  all  the  facts  and  circumstances  ad- 
mitted and  proven,  we  cannot  say  that  the 
lower  court  erred  In  adjudging  that  appe- 
lant should  pay  appellee's  debt  The  proof, 
as  appears  from  the  record,  conduces  to  show 
that  the  cause  of  the  change  in  the  deed  was 
brought  about  by  the  presentation  of  appel- 
lee's claim  for  payment,  and  also  that  the 
brewery  plant  was  all  the  time  really  the 
proper^  of  appellant,  and  the  contemplated 
action  for  libel  or  slander  was  the  waSa  cause 
of  the  transfer. 

Wherefore  the  Jodgmoit  of  the  lower  comt 
Is  affirmed. 


COMMONWEALTH  t.  COLLIER. 
(Court  of  Appeals  of  Kentucky.  June  16, 
190S.) 

INJURING  HIOHWATS-INDICTHBNT. 
1.  An  indictment  alleging  that  defendant  suf- 
fered and  permitted  a  water  gap  to  be  erected 
and  maintained  on  premises  in  his  possession 
and  under  his  control,  and  to  remain  in  such 
condition  as  to  force  toe  water  over  a  turnpike, 
makinK  it  dangerous  to  travelers,  is  defective, 
in  failing  to  allege  that  he  erected  or  directed 
the  erection  of  the  water  gap,  or,  with  knowl- 
edge of  its  erection,  snflFered  and  permitted  it 
to  remain. 

Appeal  from  Circuit  Court,  Lincoln  Gomity. 

"Not  to  be  officially  reported." 

Demurrer  to  an  indictment  against  Dave 
Collier  was  sustained,  and  the  commonwealth 
appeals.  Affirmed. 

Clifton  J.  Pratt  and  Bi.  B.  Todd,  for  the 
Commraiwealth. 

NUNN,  J.  The  appellee  was  indicted  in 
the  Lincoln  circuit  court,  and  charged,  In 
substance,  as  follows:  That  he  did  unlaw- 
fully suffer  and  permit  a  water  gap  to  be 
erected  and  maintained  on  premises  In  his 
possession  and  under  his  control,  and  to  re- 
main In  such  condition  as  to  force  the  water 
over  a  turnpike  road,  and  wash  away  the 
gravel  and  metal  thereon,  and  make  great 
boles  and  puddles  in  the  road,  and  to  remain 
in  such  condition  for  at  least  a  period  of  GO 
days  prior  to  the  Indictment,  and,  by  reason 
of  forcing  the  water  back  over  the  road,  made 
it  dangerous  and  almost  impassable  for  ve- 
hicles, horses,  and  persons,  and  made  it  dan- 
gerous to  the  lives  of  divers  good  cttlseai 
who  passed  and  repassed  over  the  road,  etc. 
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The  Indictment  la  drawn,  and  charges 
an  offense,  except  that  it  la  failed  to  be  al- 
leged that  appellee  erected  the  water  gap,  or 
directed  the  erection  thoeof,  or  that  he.  with 
the  knowledge  of  Ita  erection,  suffered  and 
permitted  It  to  remain.  For  these  reatms, 
the  lower  court  was  right  In  sustaining  the 
demnrr^  to  the  indictmmt 
Judgment  affirmed. 


McINERNBY.  Sheriff,  t.  HUBLBFBLD. 
(Court  of  Appeals  of  Kentncky.  June  11, 

1903.) 

COONTIKS— DIVISION  INTO  JUSTICH  DISTRICTS 
—UNFAIR  APPORTIONMENT— EFFKOT— TAXA- 
TION —  ENJOINING  LEVY  —  NBGSSSITT  FOR 
LEVY— RESOLUTION  OF  FISCAL  COURT— DB- 
BCRIBINO  PURPOSES  OF  LEVY— MUNICIPAL 
CORPORATIONS— SEPARATION  FROM  COUNTY 
—ACTS  OF  LBOISLATURE— REPEAL. 

1.  The  fact  that  the  commissionera  appointed 
to  divide  a  county  into  justice  districts  only  al- 
loted  to  a  dty  in  tlie  county  two  magistrates, 
whOe  five  were  alloted  to  the  county  outside  of 
the  city,  notwithstanding  that  the  city  greetb 
exceeded  the  rest  of  the  county  in  both  wealth 
and  population,  was  not  ground  for  enjoining, 
at  the  suit  of  a  private  cTtiiai  reaident  in  the 
city,  a  tax,  leTied  by  the  fiscal  court  of  the 
county,  which  la  cnupoKd  ot  tlie  county  Judge 
and  magistrates,  where  no  exception  was  taken 
to  the  confirmation  of  the  report  of  the  commis- 
sioners, nor  any  attempt  made  to  procure  a  re- 
apportionment four  years  later,  as  authorized 
by  Kt.  St  1889,  S  1082. 

2.  So  long  as  municipal  goTemments  make 
levies  of  taxes  within  the  limits  prescribed  by 
the  Constitution,  courts  of  equity  will  not  In- 
quire into  the  necessity  of  the  levy  at  the  suit 
»f  an  individual  taxpayer. 

St.  The  r»olntion  of  the  fiscal  court  of  a 
county  levying  a  tax  of  88  cents  on  the  f  100, 
which  recited  that  it  was  apportioned  as  fol- 
lows: "Three  cents  for  the  purpose  of  creating 
a  sinking  fund  with  which  to  purchase  a  poor 
farm  and  erect  aoitable  building  thereon,  ten 
cents  for  the  maintenance  and  repair  of  the 
public  roads  and  bridges  of  the  county,  and 
twenty-five  cents  to  defray  the  general  county 
expenses" — specified  the  puriKtees  of  the  levy 
with  suffldeut  distinctness. 

4.  There  Is  nothing  in  the  various  special  acta 
relating  to  the  city  of  Covington  to  indicate  an 
Intention  to  separate  the  mj  from  the  county 
of  Kenton  for  governmental  purposes. 

5.  The  various  special  acts  relating  to  the 
city  of  Covington  were  repealed  by  the  aeueral 
act  of  October,  1882,  which  was  passed  in  con- 
formity with  the  mandate  of  the  Constitution 
reqniruig  uniformity  and  prohibiting  special 
lepslation. 

Appeal  from  drctdt  Court,  Kenton  Coun- 
ty. 

**To  be  officially  reported." 

Actum  by  H.  B.  Hnelefeld  against  M.  D. 
Uclneme^,  aberlfl.  Judgment  tor  plaintiff. 
Defendant  appeala.  Bereraed. 

Ftank  11.  tncy  and  Herbert  Jackson,  foi 
■n^ellant  Frauds  J.  Banlon,  W.  8.  Pryor, 
and  A.  O.  Slmrall,  for  appellee. 

BTTRNAM,  O.  J.  This  action  was  Insti- 
tuted by  the  appellee,  H.  B.  Huelefeld,  a 
dtlxen  and  taxpayer  of  the  city  of  Coving* 
ton,  against  the  appellant.  M.  D.  Mclnerney, 
stierue  of  Kenton  countr.  to  enjoin  the  col- 


lection of  a  tax  of  thirty-eight  cents  on  each 
$100  of  property  in  the  county,  wMch  was 
levied  by  the  fiscal  court  of  Kenton  county, 
composed  of  the  county  Judge  and  seven 
magistrates,  five  of  whom  reside  outside  of 
the  city  of  Covington,  and  two  within  the 
city  limits,  at  the  regular  meeting  of  the 
fiscal  court  for  that  purpose  in  April,  1902, 
upon  three  grounds: 

First,  because  the  commlsslotten  appoint- 
ed pursuant  to  section  1079  of  the  Kentucky 
Statutes  of  1899,  to  divide  the  county  Into 
Justices'  districts,  only  allotted  to  the  dty 
two  magistrate  while  Ato  were  allotted  to 
the  county  ontside  of  the  dty,  notwlthstand- 
j  Ing  the  fad  that  the  dty  greatly  exceeded 
I  the  rest  of  the  county  both  In  wealth  and 
population.  It  appears  from  the  record  that 
in  1892  the  coun^  Judge  of  Kenton  county 
appointed  three  commissioners  to  divide  the 
county  into  magisterial  districts,  and  that 
they  performed  this  duty  In  strict  conformi- 
ty with  the  provisions  of  section  1080  of  the 
Kentucky  Statutes  of  1899,  and  that  no  ex- 
ceptions were  made  to  the  division  as  made 
by  them,  and  their  report  was  regularly  con- 
firmed hy  the  Judgment  of  the  Kenton  coun- 
ty court  at  Its  January  term,  1803,  and  so 
far  as  this  record  shows  this  apportionment 
has  never  been  called  in  question  in  any  way. 
If,  aa  contended,  tills  apportionment  of  the 
county  into  magisterial  dlstrids  was  unjust 
to  the  dty  of  Covington,  they  could  have 
filed  exceptions  to  the  confirmation  of  the 
report,  and.  In  addition  to  this  remedy,  sec- 
tion 1082  of  the  Statutes  provides  that  the 
county  may  be  reapportioned  into  Justices* 
districts  at  any  term  of  the  court  in  the  same 
way  four  years  after  the  first  apportionment. 
As  the  dty  of  Covington  has  not  complain- 
ed of  this  apportionment  in  the  manner 
pointed  out  by  the  statute,  a  court  of  equity 
cannot  regard  It  as  a  sound  contention  at  the 
suit  of  an  Individual  citizen  to  enjoin  the 
collection  of  the  tax  assessed  against  him. 

The  next  ground  complained  of  Is  that  the 
levy  made  by  the  fiscal  court  is  in  excess  of 
the  requirement  of  the  county,  and  was  not 
Itemized  In  the  manner  required  by  law. 
Section  1830  of  the  Statutes,  which  was  pass- 
ed In  conformity  with  the  requirements  of 
section  157  of  the  Constitution,  provides: 
"The  fiscal  courts  shall  have  Jurisdiction  to 
levy  each  year  for  county  purposes  an  ad 
valorem  tax  on  all  property  subject  to  tax- 
ation within  the  county,  whether  belonging 
to  natural  persons  or  corporations,  companies 
or  associations,  not  to  exceed  fifty  cents  on 
each  1100.00  in  value  thereof  as  assessed  for 
state  purposes."  The  tax  complained  of  In 
this  action  Is  only  for  38  cents  on  each  $100 
In  value  of  taxable  property  In  the  county, 
and  Is  therefore  clearly  within  the  limit 
The  law  Is  well  settled  that,  so  long  aa  mu- 
nicipal governments  make  levies  of  taxes 
within  the  limits  prescribed  by  the  Constitu- 
tion, courts  of  equity  will  not  undertake  to 
inquire  into  the  necessity  of  the  levy  at  the 
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hands  of  an  Individual  taxpayer.  See  May- 
fleld  Woolen  MlUs,  etc,  t.  City  of  Mayfield, 
61  S.  W.  43>  where  the  question  was  recent- 
ly and  thoroughly  considered  by  this  court; 
and  the  conclusion  there  reached  is  siipj>ort- 
ed  by  the  oTerwhelmlng  weight  of  authority 
on  the  question.  See  High  on  Injunctloju 
(2d  Ed.)  S  544;  Cooley  on  Taxation  (2d  Ed.) 
p.  372.  Nor  does  the  record  sustain  this  con* 
tentlon  of  appellee  as  to  the  alleged  excesrive 
levy.  And  It  do«  not  bear  out  a^ellee'i 
contention  that  the  fiscal  court  did  not  speci- 
fy with  sufficient  distinctness  the  purpose 
for  which  the  levy  was  made.  The  resolu- 
tion of  the  fiscal  court  on  this  point  retdtes 
that  38  cents  was  apportioned  as  follows: 
8  cents  for  the  purp<we  of  creating  a  slnkhig 
fund  with  which  to  purchase  a  poor  farm 
and  erect  sultalde  building  tbereon,  10  cents 
for  the  maintenance  and  repair  of  the  pub- 
lic roads  and  bridges  of  the  county,  and  2S 
cents  to  defray  the  general  county  expenses. 
The  language  of  the  resolution  Is  In  substan- 
tial compliance  with  the  provisions  of  the 
atate  revenue  act,  which  provides  that  an 
annual  tax  of  50  cents  on  each  $100  of  value 
on  all  property  shall  be  levied  for  the  follow- 
ing pnrpoees:  "Twenty-two  and  one-half 
cents  for  the  ordinary  expenses  of  the  gov- 
ernment; twenty-two  cents  for  the  schools; 
five  cents  for  the  sinking  fund;  and  one  half 
of  one  cent  for  the  A.  &  M.  College."  In  our 
opinion,  ttie  levy  was  sufficiently  definite. 

The  third  and  most  Important  ground  up- 
on which  appellee  assails  the  levy  is  that  the 
city  of  Covington  Is  law  separated  from 
the  balance  of  the  county  of  Kentcm  for  gov- 
ernmental  purposes,  and  that  In  consequence 
thereof  the  fiscal  court  of  the  county  had  no 
legal  pow»  or  authority  to  levy  a  tax  for 
county  purposes  upon  the  property  of  cltl- 
lens  living  within  the  city  of  Covington;  and 
incidentally  to  this  contention  it  is  Insisted 
by  appellee  that  the  decision  rendered  by 
this  court  in  tbe  case  of  Bichardson  v.  Boske, 
Sheriff,  etc.,  04  S.  W.  919,  should  be  over- 
ruled. In  that  case  Richardson,  a  dtlzeu  of 
Kenton  county,  residing  outside  of  the  cor> 
porate  limits  of  the  city  of  Covington,  sought 
to  enjoin  Boske,  the  then  sberlCC,  from  col- 
lecting a  tax  which  the  magistrates  of  the 
county  residing  outside  of  Covington,  assum- 
ing  to  be  the  fiscal  court  of  the  county,  had 
levied  on  property  located  in  the  couu^  out- 
side of  the  city  of  Covington  for  the  year 
1898,  for  county  purposes,  on  the  ground  that 
tbe  magistrates  residing  in  the  city  of  Cov- 
ington did  not  act  88  members  of  the  fiscal 
court  which  made  the  levy,  and  that  the  tax 
was  therefore  levied  by  an  Illegally  consti- 
tuted fiscal  court.  The  sheriff  resisted  tbe 
granting  of  tbe  injunction  upon  the  ground 
t^iat  the  city  of  Covington  was  sepsrated 
from  the  residue  of  the  county  for  govern- 
mental purposes,  and  was  therefwe  not  llaUe 
for  any  part  of  tbe  tax  sought  to  be  esojotned, 
and  that  the  magistrates  residing  within  the 
dty  limits  did  not  constitute  any  part  of  the 


fiscal  court,  and'  to  support  this  contention 
relied  upon  certain  special  acts  of  the  Gen- 
eral Assembly  running  through  a  series  of 
years,  which  exempted  the  citizens  of  Cov- 
ington from  any  charge  for  maintaining  tbe 
public  roads  of  the  county  outside  the  city, 
and  for  other  expenses  for  the  maintenance 
and  improvement  of  tbe  county  outside  of 
tbe  city,  and  are  the  identical  acts  relied  on 
to  support  the  contention  of  appellee  in  this 
proceeding.  In  that  case  it  was  not  nec- 
essary for  the  court  to  decide  whether  tbe 
separation  of  tbe  city  of  Covington  from  tJie 
residue  of  the  county  for  governmental  pur- 
pose actually  existed  by  virtue  of  these  acts 
or  not,  but  the  court  did  decide  that  in  so 
far  as  they  were  inconsistent  with  or  repug- 
nant to  the  act  of  October,  1892,  which  is  em- 
braced in  sections  1833  to  18S1,  Indutive,  of 
the  statutes,  which  define  and  prescribe  the 
duties  of  fiscal  courts,  they  were  repealed  by 
the  concluding  section  of  that  act.  and  that 
the  fiscal  court  contisted  of  the  county  Judge 
and  seven  magistrates,  and  that  as  such  they 
bad  the  Jurisdiction  to  appn^rlate  county 
funds  fw  all  the  pnrpraes  defined  in  section 
1840  of  tbe  Kentucky  Statutes  of  1899.  and 
to  levy  a  sufficient  tax,  within  tbe  statutory 
limit,  all  the  property  within  tbe  entire 
county,  whether  located  Inside  or  outside  of 
the  city  of  Covington,  for  this  purpose.  Tlie 
decision  In  the  case  of  Richardson  v.  Boske, 
Sheriff,  has  been  referred  to  and  approred 
by  this  court  In  quite  a  number  of  cases 
which  have  since  been  decided.  Bee  Camp- 
bell County  V.  Newport  &  Cincinnati  Bridge 
Co.,  66  S.  W.  S26;  City  of  CoTington  t.  Higta- 
lands  District,  68  8.  W.  669;  Commonwealth 
V.  Porter,  68  S.  W.  621;  and  Johnson  v.  Bos- 
ke, 66  S.  W.  400.  And  that  case  followed  the 
rule  which  bad  been  previously  announced 
In  Campbell  County  v.  Commissioners,  etc. 
(Ky.)  42  S.  W.  Ill,  and  Joyes  v.  Jefferson 
Fiscal  Court  (Ky.)  61  8.  W.  43S.  And  we 
still  adhere  to  tbe  law  as  therein  announced. 
In  addition  we  will  say  that  there  is  nothing 
in  these  various  special  acts  which  sustain 
the  contention  that  the  General  Ass^bly 
Intended  thereby  to  separate  the  city  of  Cov- 
ington from  tbe  county  of  Kenton  for  govern- 
mental purposes.  The^  are  in  no  sense  con- 
tracts between  the  city  and  state.  The 
General  Assembly  always  had  the  power  to 
r^>eal  them  when  they  saw  fit,  and  did  so 
by  tbe  general  act  of  October.  18^  whldi 
was  passed  In  conformity  with  tbe  mandate 
of  the  Constitution  requiring  uniformity  and 
prohibiting  special  l^slation.  The  city  of 
Covington  maintains  its  separate  municipal 
govemmoit  like  every  othv  dty  ta  tbe  com- 
monwealth, and  In  addition  thereto  permits 
the  use  of  Its  dty  courtbouse  by  the  drcntt 
court  while  it  is  holding  Its  session  within 
the  city.  But  there  is  nothing  to  support 
the  contention  of  a  separation  between  tin 
dty  and  county  for  govmmiental  puipoaes. 
On  the  contrary,  tbe  county  govwnment  Is 
administered  by  county  officers,  who  are 
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elected  by  the  entire  conntj,  and  whose  Jo- 
riBdictten  extendi  over  tbe  entire  connty.  In- 
cluding tbe  tUj  of  GoTington. 

Tbe  Oenwal  Anemlily  has  plenaiy  pov^ 
er  to  create  conntiea,'  and  It  cannot  be  doubt- 
ed that.  If  tbei7  bad  Intended  to  establish  a 
separate  county  goTemment  In  the  city  of 
CoTfngton,  they  vonid  have  done  so  In  a 
clear,  explicit,  and  uneqalvocal  act  passed 
for  that  pnrpose.  In  onr  opinion,  the  con* 
tentltm  rests  upon  no  subatantlal  bails  and 
'cannot  be  maintained. 

For  reasons  Indicated,  the  Judgment  Is  Ttt- 
Tosed  and  cause  remanded,  with  Instnu^ 
tions  to  dlssolTs  tbe  injunction  granted  by 
the  drcidt  Jndg^  and  for  an  order  dismissing 
plalntUTs  petition,  with  costs,  and  for  such 
other  proceedings  as  may  be  necessary  to 
carry  out  tlie  Tiews  Indicated  In  tills  opinion. 


HSNDBB80N  COUNTY  t.  HBNDEBSON 
BBIDQB  CO. 
(Ootut  at  Appeals  of  Kento4^.  June  19, 
1908.) 

mDaHamv-MNJUNma  collection  op  taz- 

BS  BT  8HERIFF-C0NCLU3IVBN&SS 
AGAINST  COUNTT. 

l.Kr.  Bt.  1899,  i  4129,  makes  the  sheriff 
eoUector  of  all  taxes,  unless  otherwise  pro- 
rided.  Sections  4148,  4151,  4184^  pc^t  out  the 
mode  of  coUection  by  levy  od  land,  etc.  Section 
4131  provides  that  when  the  office  of  sheriff 
Is  Tacmnt,  tbe  coanty  coort  may  appoint  a  col- 
lector  of  taxes.  C<Hiat  |  144,  provides  that 
each  couD^  diall  have  a  fiscal  court,  and  Ky. 
St.  1889,  i  1S34,  provides  that  the  corporate 
powers  of  the  county  shall  be  exercised  by  the 
fiscal  courts.  Bectica  1840  gives  the  court  con- 
trol of  the  fiscal  affairs  of  the  county,  and 
provides  that  it  shall  have  Jurisdiction  of  all 
matters  relating  to  the  levying  of  taxes,  etc. 
field,  that  as,  under  tiie  statatea,  the  sheriff  of 
a  comity,  ao  far  as  his  powers  affect  taxation, 
is  merely  a  tax  collector,  a  default  judement 
agatnfit  him  in  suit  by  a  taxpayer  to  enjoin  the- 
collection  of  taxes.  In  which  the  county  is  not 
a  party.  Is  not  biodhig  on  the  eonnty  in  a  boIk 
sequent  action  by  it  to  collect  the  taxes. 

Appeal  tnm  Olrcnit  Court;  HendMson 
County. 

"To  be  officially  reported." 

Action  by  the  county  of  Henderson  against 
the  Henderson  Bridge  Company.  From  a  de- 
cree dismissing  tbe  action,  complainant  ap- 
peals. BeTersed. 

Montgomery  Herritt  and  N.  Powell  Taylor, 
toT  appellant  Helm,  Bruce  ft  Helm,  for  a^ 
pellee. 

HOBSON,  /.  no  oonn^  of  Henderson 
instituted  suit  against  the  Henderson  Btldcs 
Company  to  recover  certain  taxes  allied  to 
be  due  for  the  years  1893,  1894,  189&,  and 
lSa&  The  bridge  company  resisted  judgment 
on  tile  ground  that  every  Item  of  the  taxes 
sued  tor  bad  been  adjudged  illegal  in  solto 
brought  by  It  agathst  tbe  shnfff  of  Hen- 
derson  county,  final  judgment  having  been 
entered  in  each  of  tliese  suite  perpetually 
enjoining  tbe  eoUectlra  itf  the  taxes.  The 


plaintiff  demurred  to  the  plea  of  res  jndl- 
cata.  The  court  ovemded  the  demurrer, 
and,  the  plainttflF  declining  to  plead  furthw, 
'the  action  was  dfamilsaed.  The  only  question 
to  be  detmntoed  tm  the  aroeal  is  whether 
the  jndgmento  rendwed  in  tbe  former  actions 
by  the  bridge  company  ai^Unst  tlw  slurllE 
bind  the  county,  although  it  was  not  a  par^ 
to  those  sidts.  In  those  cases  the  bridge 
company  alleged  that  Henderson  county  had 
levied  no  tax  fw  the  years  named,  that  Its 
property  bad  not  been  assessed  for  taxation, 
and  that  the  sheriff  had  not  been  autiwrlzed' 
to  collect  the  tax.  The  sheriff  did  not  an- 
■ww  the  petition,  and  judgmctnt  by  detoult 
was  entered  to  the  effect  that  the  plaintiff 
did  not  owe  the  tax,  perpetually  oijoinlng  the 
sheriff  from  orilectlng  It  Appellee  relies  on 
the  prlni^le  that  a  judgment  agatost  tlie 
legal  r^resentatlres  of  a  county  is  conclu- 
sive a^lnst  It  and  all  its  dtliens.  The  rule- 
is  thus  stated  In  Freeman  on  Judgments,  | 
178:  "The  position  of  a  county  or  munic^ml 
corporation  towards  its  dtlsens  and  ta:qiay- 
ers  is,  upon  principle,  analogous  to  that  of  a 
trustee  towards  his  cestui  que  trust,  when 
they  hre  numerous,  and  the  managanent  and 
contnd  of  their  intereste  are  by  the  terms  of 
tbe  trust  oomndtted  to  Ids  can.  A  judgment 
a^lnst  a  county  or  ito  legal  repreaentatlTes 
to  a  matter  of  general  interest  to  all  tta  dt* 
ixens  is  bindliv  upon  the  lattw,  though  they 
ate  not  parties  to  tbe  mav*  To  same  effect 
Is  Black  on  Judgments,  S  584.  Tbe  principle 
stated  to  these  secttons  is  that  a  judgment 
against  a  county  or  ite  legal  representaUves 
to  a  matter  of  general  totneet  to  all  tbe 
people  of  the  county  is  btodlng  not  <mly  on 
the  official  representatives  of  the  county,  but 
on  all  ite  dtlsens,  thougb  not  made  party  de- 
fendant by  name;  otherwise  there  would  be 
no  end  to  litigation.  But  no  questlim  arises 
to  this  case  betweoi  any  of  tbe  citisens  of 
Henderson  county  and  appellee.  Tbe  only 
question  Is  whether  the  county  te  bound  by 
default  judgmente  In  favor  of  appellee  in  ac- 
tions between  It  and  the  sheriff,  to  which  the 
county  was  not  a  party.  The  question  how 
tar  a  municipality  may  be  bound  by  a  judg- 
ment against  one  of  Ite  subordinate  offlcen 
is  not  touched  upon  to  dtber  of  these  sec- 
tion&  in  tbe  hitter  part  of  section  178  of 
Freeman  on  Judgments,  It  Is  said:  "Though 
ite  officer  is  a  nominal  party  to  a  suit,  and 
the  municfemUfy  is  not  jotoed  with  it.  a  judg- 
ment is  conclusive  for  or  agatost  It.  if  it  <was 
the  real  party  to  toterest,  and  as  such  pros- 
ecuted or  defended  the  actiim."  The  rnle 
that  one  who  pnwecutes  or  defends  an  action 
to  tbe  name  of  another  Is  botand  by  tbe  judg- 
ment, though  not  nominally  a  party  to  it,  is 
of  general  appltoitlon,  and  has  been  recognis- 
ed by  this  court  Schmidt  v.  U,  G.  ft  L.  Rail- 
road Ca,  99  Ky.  148^  86  &  W.  185,  86  8.  W. 
168.  But  this  role  does  not  apply  here,  as 
no  defense  was  made  to  the  action  against 
the  sheriff.  The  judgment  agatost  tbe  mu- 
nicipality binds  Ito  citizens,  because  It  is  their 
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legal  repreaentatlTe;  but  can  tt  be  said  that 
the  county  iB  bound  by  the  default  Judgment 
against  the  sheriff  for  this  reason?  A  Judg- 
ment binds  only  parties  and  privies.  The 
heir  la  bound  by  a  Jndgmeut  against  hla  an- 
cestor; the  distributee  by  a  Judgment  against 
the  administrator;  but,  unless  there  Is  some 
privity,  one  person  Is  never  bound  by  a  Judg- 
ment against  another.  The  ground  upon 
which  a  inanlcipailty  Is  held  bound  by  a 
judgment  against  certain  of  Its  officers  Is  that 
these  are  its  legal  representatives,  who  Jire 
'by  law  authorized  to  speak  for  It  and  control 
Its  aBTalrs;  but  this  cannot  apply  to  subordi- 
nate municipal  agencies  having  no  power  to 
speak  for  the  raunioipality  or  control  its  ac- 
tion. In  none  of  the  adjudged  cases  has  the 
municipality  been  held  bound  by  a  default 
Judgment  against  any  of  Its  officers,  except 
those  who  had  charge  of  Its  affairs  as  its 
chief  managing  agents.  Thus,  In  Lyman  v. 
Paris,  63  Iowa,  498,  B  N.  W.  621,  the  validity 
of  a  tax  having  been  determined  in  an  action 
against  the  board  of  supervisors,  who  were 
the  managing  agents  of  the  county,  It  wa« 
held  that  an  action  to  enjolu  the  collection 
of  the  tax  could  not  be  maintained  by  a  tax- 
payer,  as  the  supervisors  represented  all  the 
taxpayers  of  the  county  In  the  defense  which 
they  had  made  to  the  former  action  on  the 
same  ground.  To  the  same  effect  are  State 
ex  rel.  Wilson  t.  Rainey,  74  Mo.  229:  Har- 
mon Auditor,  123  III.  122.  13  N.  R  161, 
5  Am.  St.  Hep.  502.  In  Gallaher  v.  Mounds- 
vllle,  U  W.  Va.  730,  12  S.  E.  859.  26  Am.  St 
Rep.  M2.  certain  taxpayers,  suing  for  them- 
selves and  all  other  taxpayers  of  the  coun^, 
sought  an  injunction  against  the  delivery 
of  certain  bonds,  which  was  refnsed.  Then 
other  taxpayers,  who  were  not  named  aa 
parties  In  the  first  suit,  brought  a  similar 
salt  suing  for  ttaemselves  and  all  other  tax- 
payers. The  first  action  was  beld  a  bar  to 
the  second.  See,  to  same  effect.  McCann  t. 
Louisville  (Ky.)  63  S.  W.  448.  Were  the  rule 
otherwise  In  this  elaaa  of  cases,  there  could 
be  no  end  to  litigation  nntll  every  taxpajrer 
in  the  connty  had  brought  bla  Individual  suit 
In  Sauls  V.  Freeman,  24  Fla.  209,  4  South. 
525,  12  Am.  St  Rep.  190,  the  county  commls- 
sloneni  were  sought  to  be  enjoined  from  moT- 
lug  the  county  records  In  a  proceeding  tat- 
stltnted  by  certain  taxpayers.  There  had 
previously  been  a  mandamus  awarded 
aRnlust  the  commissioners  to  remove  the  rets 
ords,  and  this  judgment  was  held  to  bar  the 
second  suit;  but  the  commlsslonnv  were  em- 
powered by  law  to  remove  the  records  and 
were,  therefore,  the  represraitatlves  of  the 
people  of  the  county  In  this  matter.  State 
ex  rel.  Brown  v.  0.  &  Ralhroad  Company, 
13  S.  C.  290.  rests  on  the  same  ground.  None 
of  these  cases  Involved  a  Judgment  against 
an  Inferior  ministerial  ofllcer  who  was  not  by 
law  Intrusted  with  the  disposition  of  the 
matters  In  controversy.  In  no  case  cited  or 
decided,  so  far  as  we  can  find,  haa  an  Inferior 
officer  been  allowed  to  accomplish  Indirectly 


by  means  of  a  Judgment  against  Mm  what 
he  could  not  do  directly.  In  all  the  cases 
where  the  Judgment  against  the  officer  was 
held  a  bar,  his  official  act  without  the  Judg- 
ment would  have  bound  the  municipality. 
The  question,  then,  to  be  determined.  Is,  Ims 
the  sheriff  In  the  collection  of  taxes  such  pow- 
er, under  our  statute,  as  to  make  him  the 
l^^l  representative  of  the  county  so  that  a 
Judgment  against  him  will  bind  the  county? 

By  section  4129,  Ky.  St  1899,  "the  sheriff 
by  virtue  of  his  office  shall  be  collector  of 
all  state,  county  and  district  taxes,  unless 
the  payment  thereof  Is,  by  law,  specially  di- 
rected to  be  made  to  some  other  officer." 
This  statute  confers  upon  blm  only  power 
to  collect  tile  taxes.  The  mode  of  collec- 
tion Is  pointed  out  in  sections  4148,  4151, 
4184,  Id.,  by  distraint,  levy  on  land,  or  at- 
tachment. By  section  4131,  if  the  office  of 
sheriff  Is  vacant,  the  county  court  may  ap- 
point a  collector  of  taxes.  The  powers  of 
the  sheriff  are  the  same  as  those  of  the 
tax  collector.  By  section  144  of  the  Ooustl- 
tntion  each  county  shall  have  a  fiscal  court, 
composed  of  the  county  Judge  and  Justices 
of  the  peace;  or  a  county  may  have  three 
commissioners,  who,  together  with  the  coun- 
ty Judge,  shall  constitute  the  fiscal  court 
Pursuant  to  this  provision  of  the  Constlta- 
tion  is  section  1834,  Ky.  St  1899:  "DnlesB 
otherwise  provided  by  law,  the  corporate 
powers  of  the  several  counties  of  this  state 
shall  be  exercised  by  the  fiscal  courts  there- 
of respectively."  Also  section  1840:  "The 
fiscal  court  shall  have  Jurisdiction  «  *  • 
to  regulate  and  control  the  fiscal  affairs  and 
property  of  the  county,  •  •  «  and  to  ex- 
ecute all  of  Its  orders  conslatent  wttb  the 
law  and  within  Its  Jurisdiction,  and  shall 
have  Jurisdlctirai  ot  all  such  other  matters 
rdatlng  to  the  levying  of  taxes  as  is  by  Koy 
'special  act  now  conferred  on  the  coonty 
court  or  court  of  levy  and  claims."  By  se^ 
tlon  iS8S  the  officer  who  may  collect  tbe 
state  revenue  In  each  connty  shall  also  col- 
lect the  connty  levy.  It  will  tbns  be  serai 
that  the  entire  cfmtrol  of  the  fiscal  affairs 
of  the  county  Is  v«ted  In  the  fiscal  conrt 
of  which  the  sheriff  is  not  a  member,  and 
that  his  sole  power  In  the  matter  of  taxes 
Is  limited  to  that  of  a  tax  collector.  The  pow- 
ers of  a  tax  collector  and  the  limitations 
npon  his  authority  are  thus  well  stated  in 
Oooley  on  Taxation:  "The  authority  of  a 
collector  of  taxes  to  collect  Is  his  warrant 
Tbe  duplicate  la  but  a  memorandum  of  the 
amount  he  Is  to  collect  ftom  the  parties 
ther^  named  respectively.  Without  a  war- 
rant, ttie  collector  becomes  a  trespassor  as 
soon  as  he  Intermeddles  with  the  property 
of  the  taxpayer."  Page  292.  "It  Is  not  the 
bnalnesa  of  the  collector  to  question  the 
fairness  or  proprle^  of  any  tax  which  haa 
been  committed  to  htm  for  collection.  If 
tlie  assessment  Is  excessive,  the  party  as- 
BPFifed  must  meke  the  objection,  and  not 
the  collector.  His  duty  la  to  collect  the 
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list  committed  to  him,  and  he  cannot  ex- 
cuse himself  ' for  any  failure  to  exhaust  bis 
anttaOTlty  in  collecting  on  the  pretense  that 
the  person  taxed  should  hare  been  assessed 
otherwise  than  he  was."  Page  SOO.  "In 
general,  any  mere  ministerial  officer  to  whom 
process  Is  issued,  which  proceeds  from  an 
officer,  OT  board,  or  other  body  having  au- 
thority to  issue  process  of  that  nature,  which 
lirocess  Is  legal  in  form,  and  contains  noth- 
ing on  its  face  to  notify  or  apprise  him  that 
It  Is  Issued  without  authority,  will  be  pro- 
tected in  serving  it,  even  though  In  fact  It 
was  issued  without  authority  of  law.  This 
is  a  rule  not  only  essential  to  the  protection 
of  such  officers,  but  absolutely  required  also 
for  the  due  dispatch  of  public  business." 
Page  The  tax  coIl«;tor,  therefore.  In 
the  collection  of  his  tax  warrants,  stands  sub- 
stantially as  the  sheriff  in  executing  a  fl.  fa. 
or  other  final  process  which  is  delivered  to 
him.  In  acting  under  suidi  a  writ  the  of- 
ficer is  protected  if  the  writ  is  valid  on  Ito 
face.  He  is  not  the  agent  of  the  plaintiff. 
The  sale  made  by  him  is  the  act  of  the 
la«,  and  the  plaintiff  in  the  writ  is  In  no 
way  bound  by  the  acts  of  the  officer  If  he 
leaves  the  law  to  take  Its  course  without 
directing  the  officer  in  the  discharge  of  his 
duties.  Freeman  on  Bzecutlona,  |  273;  Bor- 
er on  Judicial  Sales,  S  46.  The  sheriff,  to 
the  collection  of  his  revenues,  is  a  min- 
isterial officer,  charged  with  a  specific  duty, 
which  Is  to  collect  the  money  on  the  tax 
bills,  and  pay  it  over  to  the  person  enti- 
tled to  receive  it  He  is  wltiiout  power  to 
dlqioae  of  the  fund,  or  to  release  the  tax- 
payer from  liability,  or  to  reduce  the  amount 
to  be  paid  by  him,  or  to  do  anything  involv- 
ing the  fiscal  toterests  of  the  county.  He 
bos  no  authority  to  represent  the  county  to 
any  litigation.  He  cannot  employ  counsel 
for  it,  ta  subpcena  witnesses  on  its  bebalf, 
or  do  any  act  at  its  expense,  however  nec- 
essary, in  the  litigation  for  the  protection 
of  Ite  rights.  In  the  collection  of  the  pub- 
lic dues,  he  la  rimply  the  agent  of  the  law, 
perfomdi^  duties  imposed  on  him  by  the 
law.  The  county  is  not  responsible  for  his 
acta  out  of  court  unless  it  dlrecta  or  controls 
tb«n;  and  the  same  rule  must  apply  to  bis 
acta  In  court;  for  he  cannot  accomplish  by 
nonactton  to  oourt  what  he  could  not  ac- 
complish by  direct  action  out  of  court.  The 
law  dora  not  Impose  on  the  sheriff  the  bur- 
den of  defending  suits  against  the  county. 
The  expense  of  such  litigation  might  be  far 
beyond  his  means.  When  the  lights  of  the 
county  are  to  be  determtoed,  it  should  be 
sued,  so  that  tt  may  control  the  defense,  pay 
the  expenses,  and  take  such  steps  as  Its 
interesta  may  require.  There  are  other  offi- 
cers charged  with  certain  duties  ministerial 
In  character  in  connection  with  the  collec- 
tion of  taxes  that  must  be  regarded  as  the 
representatives  of  the  county  If  the  sheriff 
can  be  so  regarded.  Thus  It  is  the  dut^-  of 
the  asspfwor  to  assess  the  taxpayers.  But  it 
758.W.-16 


would  not  be  matotalned  that  a  default 
judgment  suffered  by  an  assessor  enjotolng 
liim  from  assessing  the  property  of  a  tax- 
payer would  bar  the  state  or  the  municipality 
from  proceeding  under  section  ^1,  Ky.  St 
1809,  to  have  the  omitted  prc^erty  assessed. 
It  is  the  duty  of  the  county  clerk  to  copy 
the  tax  llst^  and  deliver  the  copy  to  the 
sheriff  for  him  to  collect  on.  If  a  taxpayer 
were  to  enjoin  the  county  clerk  by  a  default 
Judgment  from  copying  his  list  and  deliv- 
ering it  to  the  assessor,  this  Judgment  would 
not  conclude  the  commonwealth  or  the  coun- 
ty, or  prevent  It  from  collecting  its  taxes. 

None  of  the  tax  cases  decided  by  thla 
court  touch  the  question.  It  Is  true,  suite  to 
test  the  validity  of  taxes  have  been  brought 
to  the  name  of  the  sheriff,  and,  where  the 
litigation  has  been  conducted  by  the  state 
or  municipality  In  the  name  of  the  officer, 
it  Is  bound  by  the  Judgment;  but  tiie  to- 
teresta  of  the  muuiclpalltlea  of  the  state, 
as  well  as  sound  legal  principles,  require 
that  they  should  be  made  parties  defendant 
to  actions  agatost  the  tax  collector,  where 
the  purpose  of  the  action  Is  to  prevent  them 
from  collecting  their  revenues;  for  the  power 
to  tax  involves  the  power  to  exist,  and  their 
usefulness  might  be  crippled  or  destroyed  if 
the  collection  of  toxes  levied  for  their  sup* 
port  could  be  defeated  by  Judgments  lu  ac- 
tions over  which  they  had  no  control.  A 
county  may  be  sued.  Section  51  of  the  CSvll 
Code  of  Practice  provides:  "In  an  acti(m 
against  a  county  the  summons  must  be 
served  on  the  {ffesldlng  Judge  of  the  county 
court,  or,  If  he  be  absent  from  the  county, 
upon  ite  attorney."  In  People  v.  Squire,  110 
M.  T.  666,  18  N.  B.  862,  the  pbtlntiff  had 
obtotoed  a  mandamus  against  the  commis- 
sioner of  public  works,  and  relied  on  that 
Judgment  as  res  adjudicata  between  him  and 
the  city.  The  court,  deeming  the  matter 
free  of  doubt,  simply  said:  "The  city  of 
New  York  is  not  a  party  to  the  litigation, 
and  is  not  bound  by  any  Judgment  hereto- 
fore entered  in  this  proceeding."  In  the 
subsequent  case  of  Peck  v.  State.  137  N. 
Y.  372.  88  N.  B.  817,  88  Am.  St  Bep.  788, 
the  court  approving  this  case,  said:  "In 
People  V.  Squire,  110  N.  Y.  666  [18  N.  B. 
362],  we  held  that  a  Judgment  in  a  manda- 
mus proceeding  against  the  commissioner  of 
public  works  for  the  city  of  New  Yorb  did 
not  bind  the  city  for  the  reason  that  It  was 
not  a  party  to  the  litigation."  In  Gllmore 
V.  Fox,  10  Kan.  509,  a  suit  was  brought 
against  the  county  clerk  and  county  treas- 
urer to  enjoto  the  collection  of  certato  as- 
sessmente  made  by  the  city  of  Emporia, 
^thout  making  It  a  party.  It  was  held  that 
the  dty  was  the  real  party  to  totorest,  and 
was  a  necessary  party  to  the  action.  The 
court  said:  "If  the  city  cannot  collect  these 
special  assessments,  It  must  resort  to  general 
texatlon  to  raise  the  amount.  But,  before  It 
can  be  properly  determined  that  the  city 
cannot  collect  these  special  assessments,  the 
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city  must  bave  Its  day  In  court."  The  same 
principle  was  followed  in  Voas  t.  Union 
School  District,  18  Kan.  487.  where  a  suit  to 
enjoin  a  collection  of  taxes  was  brought 
against  the  treasurer  and  sttertcr.  The  court 
said:  "Said  treasurer  and  sheriiC  were  mere- 
ly nominal  parties,  and  the  school  district 
iras  the  real  party  in  Interest."  To  the  same 
effect  are  Knopf  t.  Chicago  Real  Estate 
Board,  173  111.  196,  50  .N.  £.  65S,  Heinroth 
V.  Kochersperger,  173  111.  203,  50  N.  E.  171, 
and  Bradley  t.  Gilbert.  155  I!I.  154,  39  N.  E. 
SOS.  In  the  last  case  an  effort  was  made  to 
enjoin  the  action  of  the  county  board  as  to 
dieting  prisoners  without  making  the  county 
of  Cook  defendant.  The  court  said:  "What- 
ever may  be  said  as  to  the  right  or  policy 
of  county  boards  to  adopt  the  method  of  fix- 
ing the  amount  to  be  paid  for  dieting  prison- 
ers shown  by  this  bill  to  have  been  pursued 
In  Cook  county,  before  that  method  can  be 
judicially  pronounced  contrary  to  law  and 
void  the  alleged  offender  must  be  given  its 
day  in  court."  See,  also.  Beach  on  Injunc- 
tion. 373;  Carpenter  v.  Grlsham,  59  Mo.  251; 
Samls  V.  King,  40  Conn.  312;  Lefferts  r. 
Board  of  Superrlsors,  21  Wis.  688;  10  Ency. 
of  Pleading  and  Practice,  913.  914;  Attala 
County  T.  Niles,  58  Miss.  48. 

The  other  questions  made  In  the  case  seem 
to  be  settled  in  Henderson  Bridge  Co.  v. 
Xogley  (Ky.)  83  S.  W.  989;  Louisville  Bridge 
Co.  v.  Louisville  (Ky.)  65  S.  W.  815;  Camp- 
bell County  v.  Bridge  Co.  (Ky.)  69  S.  W.  526. 

The  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  sustain  the  de- 
murrer to  80  much  of  the  answer  as  pleads 
the  former  adjudication  In  bar  of  the  action, 
and  for  furUier  proceedings  consistent  here- 
with. 

WALKBH  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.  June  18, 

1908.) 

INTOXICATINQ  LIQUORS— LOCAL  OPTION  LAW 
—WHOLESALE  DEALINGS— CHARACTER 
OF  PURCHASBIt-INEBRIATES. 

1.  Ky.  Bt.  1899.  §  2557.  provides  that,  when 
the  local  0[>tion  law  has  been  put  in  force  In 
a  city  or  district  by  vote,  it  shall  be  unlawful 
for  any  person  to  sell  iutoxicating  liquors  there- 
in, etc.  Section  2558  declares  that  the  provf- 
sions  of  the  locnl  option  law  shall  not  apply  to 
any  wbokBale  dealer  who  in  good  faith  and  iu 
the  nstml  course  of  trade  sells  by  wholesale  in 
quantities  .of  not  less  than  five  gallons,  deliv- 
ered at  one  time,  not  to  be  drunk  on  the  prem< 
isea.  BeI4,  that  where  a  wbolessle  dealer  sold 
a  Quantity  of  beer  exceediug  five  gallons,  not 
to  ne  dnink  on  the  premises,  as  authorized  by 
*  section  2.V>K,  in  a  local  option  district,  the  fact 
that  the  purchaser  was  an  inebriate,  to  tha 
seller's  knowlediie,  and  Intended  to  drink  the 
beer  at  his  rerideuce,  did  not  Justify  oonvlctlon 
under  section  25.^7. 

Appeal  from  Circuit  Court  Graves  County. 

"Not  to  be  officially  reported." 

West  Walker  was  coDvIcted  of  Illegally  cjell- 
ing  Intoxicating  U4iK>rs,  and  be  appeals.  He- 
versed. 


J.  D.  Atchison,  B.  0.  Seay.  and  8am!.  Cross- 
land,  for  appellant.  H.  J.  Moorman,  C.  J. 
Pratt,  and  M.  B.  Todd,  for  the  Common- 
wealth. 

SETTLE,  J.  The  appellant.  West  Walker, 
was  indicted  and  tried  In  the  Graves  circuit 
court  for  the  offense  of  selling,  loaning,  and 
bartering  spirituous,  vinous,  and  malt  liq- 
uors, to  wit,  whisky,  brandy,  wine,  gin,  ale. 
and  beer,  by  retail,  without  a  license  so  to  do, 
to  J.  F.  Sanderson,  within  the  corporate  lim- 
its of  the  city  of  Mayfleld,  in  which  city  local 
option  was  then  in  force.  The  trial  resulted 
In  his  conviction,  the  jury  finding  him  guilty 
of  the  charge  fixed  his  punishment  at  a  fine 
of  $75,  and,  a  new  trial  having  been  refused 
him  by  the  lower  court,  be  prosecutes  tfala 
appeal. 

But  one  witness  was  Introduced  by  the 
commonwealth,  J.  F.  Sandersfm,  to  whom  the 
alleged  sale  was  made,  and  the  appellant  tes- 
tified in  his  own  behalf.  It  was  proved  upon 
the  trial  that  the  F.  W.  Cook  Brewing  Com- 
pany, a  corporation  of  Evansville,  lud..  was 
engaged  in  wholesaling  beer  by  the  keg  and 
case  In  the  city  of  Mayfleld,  Ky.,  and  that  It 
had  a  license  to  so  sell  both  from  the  city  of 
Mayfleld  and  the  county  court  of  Graves  coun- 
ty. It  was  also  In  proof  that  tbe  appellant, 
West  Walker,  was  the  dnly  appointed  and 
acting  agent  of  the  F.  W.  Cook  Brewing  Com- 
pany In  the  city  of  Mayfleld  at  tbe  time  be 
made  the  sale  for  which  be  was  Indicted.  It 
was  conceded  upon  the  trial  that  the  local 
option  law  was  In  force  in  the  city  of  May- 
field  at  tbe  time  of  tbe  sale,  and  the  proof 
indisputably  showed  that  tbe  quantity  sold 
to  Sanderaon  by  appellant  was  as  much  or 
more  than  five  gallons,  that  It  was  delivered 
at  one  time,  and  that  it  was  not  sold  to  bo' 
drunk,  nor  was  it  drunk,  upon  tbe  premises 
where  sold,  but  was  Immediately  sent  to  tbe 
residence  of  the  purchaser. 

The  Indictment  against  appellant  was 
fonnd  under  section  2557  of  tbe  Kentucky- 
Statutes  of  1899,  as  amended  by  act  of  March 
11,  1902.  Acts  1902,  p.  41.  c.  14,  {  2358,  In 
so  far  as  applicable  to  this  case.  Is  as  fol- 
lows: "Tbe  provisions  of  this  act  shall  not 
apply  to  any  manufacturer  or  wholesale  deal- 
er who  In  good  faith  and  in  the  usual  course 
of  trade  sella  by  the  wholesale  In  quantities 
of  not  less  than  five  gallons  delivered  at  one 
time,  and  not  to  be  drunk  on  tbe  premises." 

The  appellant  concedes  that  the  sale  of  the 
beer  was  made  to  Sanderson,  but  contends, 
that  it  was  a  sale  by  wholesale,  made  in  good 
faith  and  in  the  usual  course  of  trader  and 
that  it  was  not  di'unk  upon  the  premises. 
Upon  the  other  hand,  It  Is  contended  for  ap- 
pellee that  the  sale  was  not  made  in  good 
faith,  because  the  purchaser  was  a  known 
inebriate,  and  that  at  tbe  time  of  tbe  pur- 
chase he  communicated  to  tbe  appellant  bis 
Intention  of  drinking  the  beer  at  bis  resi- 
dence^ it  being  in  proof  that  the  purchaser  so 
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informed  appellant  at  the  time  of  hla  pur- 
chase of  thf  be«r. 

We  tlunS  It  waft  improper  for  the  court  to 
Itave  admitted  the  eTldeoce  of  the  ioebriety 
of  the  wttocBB,  and  the  knowledge  of  appel- 
lant of  that  fact.  We  infer  that  tn  permit- 
ting proof  of  this  fact  the  court  proceeded 
□pon  the  idea  that  if  the  purchase  of  the 
beer  bought  it  for  his  own  use,  and  be  was 
an  Inebriate,  a  sale  under  these  circumatau- 
ces  amounted  to  an  invastoo  of  the  law.  It 
tbis  view  of  the  law  were  to  obtain,  then  a 
wholesale  dealer  of  beer  could  only  lawfully 
Bell  to  one  licensed  to  sell  the  same  by  re- 
tail. The  seetioD  of  the  statute,  supra,  does 
not  limit  the  right  of  the  wholesale  dealer  to 
sell  only  to  those  who  are  licensed'  to  engage 
in  the  retail  trade.  For  sdUng  to  an  in- 
ebriate spirituous,  vinous,  or  malt  liquors, 
whether  by  wholesale  or  retail,  the  appellant 
might  have  been  Indicted  and  punished  under 
another  statute  which  declares  such  a  sale  to 
be  an  offense,  and  provides  an' adequate  pun- 
ishm«it  therefor;  but  we  do  not  think,  be- 
cause he  might  have  been  punished  under 
the  last  statute  for  the  salfr  made  in  this  In- 
stance to  Sanderson,  that  that  fact  made  him 
guilty  under  the  Indlctm^t  In  tbis  case,  and, 
if  not.  It  necessarily  follows  that  the  evidence 
admitted  by  the  court  as  to  the  Inebriety  of 
Sanderson  was  Incompet^t.  Under  the  evi- 
dence in  this  case  It  appeared  that  aU  the 
conditions  required  by  section  2558  of  a 
wholesale  dealer  existed:  Ph^  tbat  the 
beer  was  sold  by  a  wholesale  dealer;  second, 
tbat  it  was  sold  in  good  faitb  and  In  the 
usnal  course  of  trade;  third,  that  tiie  quan- 
tity was  not  lees  than  five  gallons;  fourth; 
tbat  It  was  delivered  at  ose  time;  fifth,  that 
It  was  not  dnmk,  nor  was  It  to  be  druid:,  on 
the  premises. 

Upon,  the  state  of  facts  here  presented  we 
are  of  (pinion  that  but  one  Instruction  was 
proper,  namely,  a  peremptory  Instruction  to 
the  Jury  to  find  for  tbe  defendant;  where- 
fore the  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  the  lower  court 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedings,  not  Inconsistent  with  this 
opinion. 


LOUESTrLLE  TOBACCO  WAEEHOUSBi: 
CO.  V.  GIST  et  al. 

(Court  of  Appeals  of  Kentucky.  Jane  18, 

1903.) 

K0TB8— FAROL  THAN S PER— ACTI0NS-PAHTIB8 
-COONTBRCLAIM— TRANSFER  OP  PLAINTIPF- 
APPBAL-APPEARANCB  —  REVBRSAL  —  NSW 
TRIAL. 

1.  Where  one  to  whom  a  note  had  been  trsns- 
fared  by  parol  was  a  surety  or  guarantor 
thereon,  the  payee  was  not  a  necessary  party 
to  an  action  thereon. 

2.  Where  an  action  on  a  note  which  had 
been  transferred  to  a  surety  or  guarantor  was 
brooght  in  tbe  name  of  the  payee  by  mistake, 
and  defendant  answered  1^  way  of  coanter- 
dafm  arrahist  such  payee,  and  on  a  motion  ai- 
\eging  the  mistake  the  coort  dismissed  the  peti- 
tion, witboot  prcgndiee,  but  permitted  defendant 


to  take  jodgment  on  tbe  coonterclauo  for  jiltaa- 
tiff's  failure  to  plead  to  the  same,  from  whlck 
plaintiff  appealed  on.  the  ground  that  the  court 
had  DO  jurisdiction  of  the  plaintiff,  plaintiff's 
appeal  constituted  an  appearance,  and  the  jndg^ 
mcnt  would  be  revezsed,  and  a^uew  tzlal  grantr 
ed  on  the  conntadaim. 

Appeal  from  Circuit  Cour^  Henry  ComtT- 

"Not  to  be  offlcially  reported." 

Action  by  the  Louisville  Tobacco  War^ 
house  Company  against  G.  W.  Gist  and  oth- 
ers. From  a  Judgment  lu  favor  of  defend- 
ants on  a  counterclaim,  plaintiff  appeals.  Be- 
versed. 

Humphmy,  Burnett  &  Humphrey,  tor  ap- 
pellant  W.  B.  Moody  and.  W.  O.  Jackson, 
:  for  appeUcM. 

NUNN,  J.  On  September  10,  1898,  the  ai>- 
pellees,  G.  W.  Gist,  Luther  Corbhi,  E.  G.  Fer- 
I  gnson,  and  Shelby  Ferguson,  executed  tbelr 
I  Joint  note  to  the  LouisvUle  Tobacco  Ware- 
I  bouse  Company  for  |M,  due  in  one  day. 
I  Said  note  Is  as  follows:  "J90.00.  New  Cas- 
tle. Ky.,  Sept.  10th,  1896;  Due  day  after 
date  we  promise  to  pay  to  the  order  of  tbe 
Louisville  Tbbacco  Warritonse  Company, 
Ninety  Dollarw,  with  interest  at  eight  per 
cent,  per  anuom  from  date  until  paid,  negoti- 
able and  payntde  at  the  Citizens  National 
Bank  in  Louisville,  Ky.  In  consideration  of 
said  money  which  Is  advanced  to  us  on  our 
present  crop  of  fobacco,  and  in  consideratiou 
of  the  Louisville  Tobacco  Warehouse  Com- 
pany agreeing  and  undertaking  to  furnish 
warehouse  facilities  for  selling  said  crop  of 
tobacco,  wben  ready  for  dipping,  we  agree 
and  bind  ourselves  to  ship  to  it  at  the  Green 
River  Wm-eliouse,  Louis^illei  Ky.,  all  our 
crop  of  tobacco,  and  In  tbe  event  we  do  not 
ship  it,  said  tobacco^  as  heredn  agreed,  we 
agree  to  pay  it  full  warebwise  fees,  both  buy- 
ing and  selling,  same  as  it  would  have  re- 
ceived had  it  sold  it,  and  In  order  to  secure 
the  full  payment  of  said  note  with  all  Interest 
thereon,  and  the  fees  as  herein  provided,  we 
have  and  do  hereby  convey  and  mortgage  to 
the  Louisville  Tobacco  Warebouse  Compa* 
ny  all  our  crop  of  tobacco,  about  10  hogs- 
heads raised  during  tbe  year  1896,  which  is 

now  in  barn  on  farm  of  about  acres  of 

land  o'wned  by  George  W,  Gist  and  in  the 
county  of  Henry  and  state  of  Kentucky.  G. 
W.  Gist  Luther  Corbln.  E.  a  Ferguson. 
Shelby  Ferguson.  Witness,  N.  O.  Sbouse." 
This  note  has  Indorsed  upon  it  the  following 
guaranty:  "I  hereby  guarantee  tbe  payment 
of  this  note  and  waive  demand,  protest  and 
notice.  [Signed!  J.  W.  Skouse  &  Bro."  And 
also  indorsed  upon  It  la  tbe  following  credit: 
"$34.72  paid  April  7th,  1897."  It  appears 
from  the  affidavits  of  N.  C.  Sbouse  and  attor- 
neys John  D.  Carroll  and  J.  R.  Fenrs  tbat 
said  note  waa  given  to  Mr.  Carroll  for  cotlee- 
tion;  tbat  he  turned  the  note  over  to  Mr. 
Fears,  directing  him  to  bring  salt  thereos; 
tbat  on  Angust  12,  1901,  Pears,  as  attorney,, 
brought  suit  thereon  In.  the  uam^  of  the  Loui»- 
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vUle  Tobacco  Warehouse  Company  against 
the  payors  of  the  note.  The  defendants  an- 
swered, making  their  answer  a  counterclaim 
against  the  plaintiff.  At  the  next  term  of  the 
court,  and  without  filing  reply,  the  plaintiff 
filed  the  affidavit  of  Its  president,  and  also  the 
affidavit  of  N.  O.  Shouse,  J.  D.  Carroll,  and 
J.  R.  Tears,  In  substance  stating  that  the 
warehouse  company  was  not  the  owner  of  the 
note  sued  on  at  the  time  of  the  institution  of 
the  action;  that  prior  to  that  time  N.  C 
Shouse,  who  was  bound  for  the  payment 
thereof,  paid  to  the  plaintiff  the  amount  of 
the  bahince  thereof,  and  at  the  Institution  of 
the  action  he  was  the  sole  owner  of  the  note; 
that  by  mistake  and  oversight  of  counsel  the 
action  had  been  brought  in  the  name  of  the 
appellant  The  court  sustained  appellant's 
motion,  and  dismissed  the  petition  without 
prejudice.  The  appellant  falling  to  plead  to 
the  counterclaim  of  appellees,  a  trial  was 
had  thereon  before  a  Jury,  and  it  returned  a 
verdict  in  favor  of  appellees  for  the  sum  of 
513G5.25. 

The  issue  on  this  appeal  is  whether  the 
tobacco  warehouse  company  was  before  the 
court  on  the  counterclaim  of  the  appellees. 
The  appellees  contend,  under  the  authority  of 
Gill  T.  Johnson's  Adm'rs,  1  Mete.  G49,  and 
Perry  v.  Seitz,  2  Duv.  122.  that  the  payee  of 
a  note  who  has  transferred  it  by  parol,  Is  a 
necessary  party  to  an  action  thereon.  This 
is  a  correct  principle,  but  this  rule  does  not 
apply  where  the  transferee  Is  a  surety  or  a 
guarantor.  The  proof  Is  very  vague  upon 
this  question,  and  It  Is  not  stated  that  N.  C. 
Shouse  was  a  member  of  the  firm  of  J.  W. 
Shouse  &  Bro.,  the  guarantors  of  the  note. 
The  affida'Tits  filed  on  the  motion  state  that 
N.  C.  Shouse  was  the  beneficial  owner  of  the 
note,  but  do  not  state  under  what  circum- 
stances he  became  the  owner  thereof,  nor 
how  much  he  paid  for  It.  This  question  be- 
ing in  doubt,  and  as  the  action  on  the  note 
was  dismissed  by  the  lower  court.  It  Is  Im- 
material now  whether  N.  C.  Shouse  was  a 
member  of  the  firm  of  J.  W.  Shouse  &  Bro. 
or  not,  as  on  the  return  of  this  cause  the  ap- 
pellant will  be  a  party  and  before  the  court 
on  the  counterclaim  of  appellees,  and  wilt  be 
permitted  to  plead  and  litigate  this  claim 
with  appellees.  See  Stovall  v.  StovaU's 
Adm'r  (Ky.)  39  S.  W.  416;  C.  O.  &  S.  W.  R. 
R.  Co.  T.  Heath's  Adm'r,  87  Ky.  660,  9  S. 
W.  832,  and  the  cases  therein  cited.  In  O. 
O.  &  S.  W.  R.  R.  Co.  T.  Heath's  Adm'r,  87 
Ky.  660,  »  S.  W.  832,  the  Judgment  was  re- 
versed, and  cause  remanded,  with  directions 
to  grant  appellant  a  new  trial,  and  the  court 
said:  "As  the  appellant  Is  in  court  by  the 
appeal,  no  other  service  is  required,  this 
court  having  repeatedly  held  that  an  appeal 
from  a  void  judgment  for  the  want  of  process 
placed  th(f  appellant  in  court  on  the  return 
of  the  case  for  all  the  purposes  of  a  trial." 

For  these  reasons  the  case  Is  reversed,  and 
the  cause  remanded  for  further  proceedings 
coDBistent  with  this  opinion. 


TAYLOR  T.  COMMONWEALTH. 

(Coart  of  Appeals  of  Kentncl^.  Jane  18. 
1903.) 

CORPORATIONS  —  DIVIDBND8  —  TOAnDDLBNT 
DBCLARATION  —  OFFICBRS  —  RBCBIPT  OP 
DIVIDENDS  — BHBEZZLE.uB!NT  —  BTATUTBS- 
CONSTRUOTION  —  PENALTY  —  INDICTHBNT  — 
DUPUOITT— BVIDBNCB  — MOTIVB  —  INSTRUC- 
TIONS. 

1.  Where  an  Investment  company's  by-laws, 
provided  that  a  sm-plua  fund,  consisting  of  5 
per  cent,  of  the  weekly  collectioos  or  dues, 
should  be  used  or  invested  as  the  directors 
might  elect  for  the  best  interest  of  Ote  com- 
pany, and  au  expease  fund,  consisting  of  10 
per  cent,  of  the  weekly  coliections  and  dues  and 
ti'uosfer  fees,  should  be  used  for  current  and 
such  other  expenses  as  the  directors  might  di- 
rect, such  by-laws  did  not  authorize  the  directors 
of  the  corporation,  while  inacdvent,  to  dis- 
tribute dividends  from  such  funds  as  against 
creditoru  of  the  corporation. 

2.  Under  Cr.  Code,  i  128,  providing  that  if 
an  offense  Involves  the  commission  of  an  injury 
to  person  or  property  or  the  taking  of  property, 
and  be  described  in  other  respects  with  euffi- 
cieut  certainty  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  iojured  or  as  to  the 
owner  of  the  property  is  immaterial,  an  indict- 
ment charging  that  defendant,  as  president  of  a 
certaia  corporation,  by  virtue  ol  his  office  re- 
ceived and  took  certam  moneys  or  prt^erty  of 
the  comijauy,  and  of  divers  persons  unknown 
who  had  intrusted  the  same  to  the  keeping  of 
the  company,  and  did  then  and  there  felonious- 
ly, and  with  intent  to  willfully  injure  and  de- 
fraud such  company  and  such  persons,  embez- 
zle and  convert  the  money  to  his  own  use,  was 
not  demurrable  as  charging  two  offenses,  one 
the  embezzlement  of  money  of  the  corporation, 
and  the  other  the  embezzlement  of  money  of 
such  other  persons. 

S.  Under  ICy.  St.  1899,  S  1202,  providing  that 
If  any  oHlcer  of  a  corporation  shall  emb^zie 
or  convert  funds  of  the  corporation,  or  funds 
placed  in  his  care  as  an  officer^  he  diall  be  fined, 
etc.,  an  indictment  of  the  president  of  a  corpora- 
tion, charging  that  certain  money  came  into  his 
hands  by  virtue  of  his  position,  and  that  he 
converted  the  same  fraudulently,  etc.,  waa  suffi- 
cient. 

4.  In  a  prosecution  of  the  president  of  an  in- 
solvent corporation  for  embezzlement  of  its 
funds,  committed  by  the  voting  and  receiving 
of  unearned  dividends  from  the  corporation's 
assets,  it  was  no  defense  that  such  divideuds 
were  voted,  and  the  payment  thereof  concurred 
lu,  hy  all  the  stockholoMs,  on  the  ground  that 
they  were  the  owners  of  the  corporation's  as- 
sets, such  assets  being  owned  by  the  corporation 
as  a  separate  entity  distinct  from  the  stock- 
holders. 

5.  In  a  prosecution  of  the  president  of  an  in- 
solvent corporation  for  the  embezzlemrat  of  Its 
funds  in  the  receipt  of  dividends  voted  with  Us 

consent  from  the  corporation's  assets  while  it 
was  insolvent,  a  conviction  could  be  maintained 
only  on  proof  of  knowledge  that  the  corpOTation 
had  no  funds  legally  applicable  to  dividends 
when  such  dividend  was  declared  and  paid, 
and  that  such  declaration  and  payment  was  with 
the  fraudulent  purpose  of  converting  the  cor- 
poration assets  to  the  use  of  the  officers  and 
stockholders. 

6.  In  a  prosecotion  of  the  president  of  tin  lu- 
Boh-ent  corporation  for  embezzlement  in  re- 
ceiving dividends  declared  during  insolvency, 
evidence  of  the  corporation's  insolvency,  togeth- 
er with  evidence  that  other  dividends  hod  been 
declared  and  received  about  the  same  time,  in- 
cluding 8  transfer  of  the  corporation's  assets  to 
another  company  and  its  actual  condition  at  the 
time  of  the  transfer,  was  admlBslble  to  diow 
the  motive  of  the  directors  in  derlarinv  the 
dividend  which  was  the  basis  of  the  charge. 
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7.  Wher&  In  a  prosecntion  of  the  president 
at  an  InsolTent  corporation  for  reoelTine  divi- 
dends  all^^  to  have  been  fraudulently  de- 
clared, it  appeared  that  the  bosiness  of  the  cor- 
poration in  itself  was  incapable  of  being  buc- 
cessfolly  carried  on,  and  evidence  of  other  divi- 
dends declared  frcm  its  assets  was  admitted 
on  the  issue  of  motive,  the  court  should  have 
limited  such  evidence  solely  to  that  issue  by 
an  instruction. 

8.  Where,  in  a  i^rosecution  of  an  officer  ot  an 
inaoivent  corporation  for  embezzlement  in  de* 
daring  and  receiviuK  divideads  from  certain 
funds  not  applicable  to  dividends  as  against 
crediton».  evidence  that  other  like  companies 
had  been  accustomed  to  divide  the  proceeds  of 
such  fnnds  among  their  etockbolders  was  imma- 
terial. 

9.  lu  a  prosecution  of  the  president  of  an  ia* 
nolvent  c<»Toration  for  embezxlement  in  the 
declaration  and  receipt  of  dividends  from  cer- 
tain funds  of  the  corporation,  evidence  that  de- 
fendant and  his  co-directura  believed  and  were 
advised  by  counsel  that -they  were  authorized 
to  declare  and  receive  dividenda  from  Buch  funds 
was  admissible. 

10.  Ky.  St.  1899,  S  548,  making  directoi-s  liable 
for  all  debtp"  of  a  corporation  on  payment  of  a 
dividend  while  the  corporation  is  insolvent  or 
which  would  make  it  Insolvent,  and  section  550, 
lirovidiu?  a  fine  against  directors  who  violate 
any  of  the  provisions  of  the  chapter  relating  to 
corporations,  merely  relate  to  acts  of  omission 
or  misreasance,  and  do  not  apply  to  the  embez- 
zlement of  corporate  assets  by  the  fraudulent 
declaration  of  a  dividend  while  the  company  is 
inwlvent,  with  intent  to  convert  the  corpora- 
tion's assets  to  the  use  ot  the  atockhoiaers, 
prohibited  by  section  1202. 

11.  In  a  prosecution  of  the  president  of  an  in- 
solvent corporation  for  embezzlement  in  the 
declaration  and  receipt  of  a  dividend,  failure 
of  the  court  to  submit  to  the  jury  the  issue  of 
the  fraudulent  BctlouB  of  defendant's  co-direct- 
ors in  declaring  and  paying  such  dividends  was 
error. 

12.  Id  a  prosecution  of  tht;  president  of  an  in- 
solTent  corporation  for  embezzlement  in  the  dec- 
laration and  receipt  of  dividends  alleged  to  have 
been  appropriated  by  him  fraudulently  and  with- 
ont  right,  failure  of  the  court  to  define  the  limi- 
tations of  the  term  "right"  and  the  meaning  of 
"fraodnlent"  was  error, 

13.  In  the  prosecution  of  the  president  of  an 
insolvent  corporation  for  embezzlement  in  fraud- 
ulently declaring  and  receiving  dividends,  Uie 
conrt  should  have  charged  that  fraudulent  con- 
version of  such  dividends  was  the  deceitful, 
intentional  appropriation  of  the  corporation's 
property  without  right  or  a  belief  of  right,  and 
a  fraudulent  intent  was  the  intent  to  emect  such 
appropriation.  ' 

Aiq>eal  from  Olrcnlt  Court,  Fayette  Coun- 
ty. 

"To  be  officially  rqiorted." 
A.  P.  Taylor  was  coDTicted  of  embezzle- 
ment, and  be  appeals.  Reversed. 

HobtM  A  Farmer,  0.  J.  Bronston,  and  Mor- 
ton, Damall  ft  Wilson,  for  appellant  O.  J. 
Pratt,  and  M.  B.  Todd,  for  the  Common- 
wealth. 

O'BEAR,  J.  Appellant  prosecutes  this  ap- 
peal from  a  yerdlct  and  Judgment  convicting 
and  sentencing  him  under  a  charge  of  embez- 
zlement. He  and  four  others,  In  May,  1900, 
organized,  as  corporators,  the  Industrial  Mu- 
tual Investment  Company.  Its  authorized 
capital  stock  was  $5,000,  of  which  each  one 
of  tbe  Incorporators  aabscrlbed  $1,000.  Tb^ 


then  paid  In  on  their  several  snbscrlptlons 
the  sum  of  $50  each,  executing  their  notes  to 
the  company  for  the  balance.   Whether  they 
ever  actually  paid  any  of  this  balance  ia  not 
perfectly  clear,  although  they  claim  that  they 
did.   The  object  of  tlie  corporation,  as  stated 
in  the  articles,  was  as  follows:  "The  nature 
of  the  business  and  the  object  and  purposes 
.  proposed  to  be  transacted,  promoted  and  car- 
I  ried  out  by  said  corporation,  shall  be  the  is- 
I  suing  and  selling  with  the  right  to  redeem: 
'  CertlQcatea  of  Membership  In  the  Corpora- 
tion, subject  to  the  terms,  conditions,  restric- 
tions and  limitations  named  in  said  certifi- 
cates of  said  corporatlou.    The  conditions, 
terms,  restrictions  and  limitations  shall  be 
luimed  in  each  certificate  of  membership,  and- 
shall  be  constituted  and  become  a  part  there- 
,  of.   Also  the  buying  or  selling  of  real  estate 
'  and  personal  property,  bonds,  stocks  and 
'  securities  of  all  kinds,  and  the  investment  of 
;  accumulations  and  the  surplus  in  real  estate, 

stocks,  bonds  and  other  securities." 
!     It  may  he  here  stated  that  the  corporation 
never  In  fact  did  any  other  business,  so  far 
I  as  the  record  shows,  than  issuing  tbe  mem- 
bership certificates  alluded  to. 
i     These  certificates  of  membership  were  sold 
'  to  the  public.    Exactly  what  relation  the 
I  holders  then  bore  to  the  corporation  does  not 
seem  to  have  been  clearly  uuderstood'by  tbe 
]  incorporators  or  the  dealers.    The  incorpora- 
tors insist  most  earnestly,  and  back  their  con- 
tention by  the  opinion  of  counsel  procured 
before  they  embarked  in  the  enterprise,  that 
]  the  certificate  holders  were  In  no  sense  mem- 
'  bers  of  the  corporation,  and  were  not  entitled 
'  In  any  event  to  share  in  its  profits  or  net 
I  accumulations.   By  a  statement  contained  in 
1  the  charter,  limiting  the  corporation's  Indebt- 
'  edncss  to  $5,000,  it  is  Indicated  that  they 
1  were  not  regarded  as  creditors  either.  It 
I  may  be  as  well  to  say  now  that  their  rela- 
I  tlon  was  that  of  ereditora  of  the  corporation, 
j  Tbe  contract  represented  by  tbe  "member- 
ship certificate"  was  as  follows: 

"Certificate  of  Membership. 

"The  Industrial  Mutual  Deposit  Company. 

**Lezlngton,  Kentucky. 

"These  Presents  Wltnesseth,  that  

of  ,  State  of  ,  has  filed  an  appli- 
cation, which  Is  a  part  of  this  contract,  and 
I  has  paid  the  Industrial  Mutual  Deposit  Com- 
pany, of  Lexington,  Ky.,  (a  corporation)  the 

sum  of  Dollars,  It  being  for  one  week's 

Installments  on  coupons  numbered  seri- 
ally from             which  coupons  are  a  part 

hereof. 

"Now,  In  consideration  of  said  payment 
and  the  further  agreement  of  the  holder 
thereof,  on  or  before  of  each  Monday  of 
each  week,  from  the  date  of  the  issuance  of 
these  coupons,  to  pay  at  the  office  of  the 
Company,  or  to  some  duly  authorized  agent 
thereof,  five  cents  upon  each  redeemed  cou- 
pon made  a  part  hereof,  as  said  before,  and 
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«B  on,  conttautng  ontil  all  of  said  coiip<m8 
ataall  be  redeesMd  I17  said  company. 

'"The  Bald  Industrial  Mntoal  Deposit  Oom- 
pany  promtoee  and  agFeea  tQ  pay  to  said 
■  OP  to  Ma  or  ber  beln,  personal 
vepresentatlTeB,  or  asalgna  upon  tbe  redemp- 
tion of  each  of  aald  «onponB,-one  dollar  and 
i&xty  cents  i¥1.60)  on  every  dollar  (fl.0(9 
paid  to  }Lcep  same  In  force  to  tbe  date  of  re* 
donptlon  less  ten  cents  (10c)  on  each  coupon 
when  redeemed. 

"The  terms  and  conditions  printed  on  the 
Iwck  hereof,  and  In  the  application  for  same 
are  made  a  part  of  this  certificate  a?  folly  as 
If  recited  orer  the  signatures  hereto  affixed. 

"In  Testimony  'Whereof,  Tbe  Indostrlal 
Untual  Deposit  Company  has  caused  these 
presents  to  be  executed  by  Its  President  and 
Secretfiry,  and  Its  corporate  seal  to  be  affix- 
ed. In  the  Cl^  df  Lexington,  Kentncky,  ttHs 
tbe  July  23,  1900. 

"A.  P.  Taylor,  Prealdent. 

"ISeal.]        Frank  Gilmore,  -Becpetary. 

**(Condltloa8.) 

If  any  taistallment  of  weeUy  dues  be 
not  paid  on  Monday  of  nny  week,  then  tbe 
coupon  upon  wblch  defanlt  is  made  shall  be 
marked  void  for  that  week,  and  shall  not 
be  entitled  to  participate  In  the  Bedemptlon 
fund  foV  said  week;  and  if  sach  dtfault  cqd- 
tlnues  for  fonr  consecutlTe  weeks,  then  this 
contract  shall  become  void,  and  of  no  eflfect, 
4md  the  bolder  thereof  shall  forfeit  all  money 
paid  on  same  to  the  Company. 

"(2)  The  coupons  hereto  attached  shall 
■tot  be  eligible  for  Sedenqttlon  until  eight 
■sreekly  Installments  of  dues  -sfaall  have  been 
IHild  thereon. 

"The  Company  reserves  the  right  to  re- 
deem Bald  coupons,  or  any  of  them,  at  any 
ftoe  In  the  manner  provided  for  by  the  By- 
X>aws  of  said  Company,  and  upon  tbe  pay- 
anent  of  the  amount  hereinbefore  promised, 
and  binds  Itself  to  redeem  all  coopons,  within 
«ne  hundred  and  fonr  weeks  upon  which 
«ne  hundred  and  four  weekly  payments  have 
t>een  made. 

"(3)  The  weekly  coUecttons  on  does  are  'di- 
vided Into  eight  funds  namely: 

"(a)  General  Redemption  Fund,— which  con- 
rffits  of  20  per  cent,  of  weekly  collections  on 
tdues,  and  Is  used  to  redeem  coupons  that  are 
eiglit  or  more  weeks  old,  and  are  In  force  by 
K  fixed  mathematical  rule,  numeral  apart 
system,  which  is  determined  each  week  by 
the  number  and  value  of  each  eligible  coupon 
311  force;  and  by  "Qie  amount  of  mon^  In 
said  fund. 

'■:b)  Mortuary  Fund,  which  consists,  of  10 
per  cent,  of  the  weeMy  collections  on  dues 
diid  is  used  to  pay  off  death  claims.  If  there 
flre  DO  death  claims  any  week,  this  Fund 
is  added  to  the  General  Redemption  Fund 
and  Is  used  for  the  same  purpose. 

"(c)  Special  Redemption  Fond,  which  con- 
<6fst3  of  10  per  cent,  of  collections  .on  week- 
ly dues,  and  is  used  to  redeem  every  tenth 


eligible  coupon  In  fores  eaeh  weekly  Re- 
demption. 

"^d)  Grand  Special  Bedemptlon  Fund, 
which  conslBta  of  1&  per  cent,  of  tbe  col- 
lections on  weekly  dues,  and  aball  be  used 
to  redeem  tbe  oldest  coupon  in  tbrce  on  the 
Register  consecutively. 

"(e)  Cash  SurrendOT  Fund,  which  consists 
of  ten  per  cent,  of  tbe  weekly  collections  on 
dues,  and  is  used  the  80th  week  and  each 
week  th^eafter,  to  pay  cash  surrender  clalma. 
If  there  are  no  such  claims  at  the  80th  week 
or  thereafter,  this  fund  shall  be  added  to 
the  Grand  Special  Bedemptlon  Fund,  and 
shall  be  used  for  the  same  purpose.  -  Up  to 
thfarty  weeks  this  fond  ^all  be  added  to  tbe 
Grand  Special  Bedemptlon  Fund  and  every 
other  week  thereafter  unless  there  be  a  cash 
surrender  claim.  Thus  Increasing  the  Grand 
Special  Bedemptlon  fund  to  25  per  cent,  of 
weekly  collections  on  dues,  said  Increased 
fund  to  be  used  as  above  Bet  forth. 

*Hf)  Ueserve  Fund,  which  diall  consist  of 
20  per  cent,  of  the  weekly  collections  on 
dues,  and  Income  d«lved  from  (he  Invest- 
ment of  said  fund  and  such  other  sums  as 
the  Board  of  Directors  may  add,  and  shall 
be  used  to  guarantee  the  payment  of  all 
matured  obligations  o£  the  company  by  rea- 
son of  tbe  Issuance  of  certificates. 

"At  no  time  shall  the  reserve  exceed  by 
20  per  cent,  tbe  entire  amoamt  paid  in  on 
unredeemed  coupons. 

"When  amount  at  any  time  shall  exceed 
said  sum  it  shall  be  passed  to  the  General 
Redemption  Fund. 

"(g)'  Surplus  Fund,  which  aliall  consist  of 
five  per  cent,  of  the  weekly  ccllectiona  on 
dues,  and  shall  be  used  or  Invested  as  the 
Directors  may  elect  for  the  best  interest  of 
said  company. 

"(b)  Expense  Fund,  shall  consist  of  ten 
per  cent,  of  the  weekly  collections  on  dues 
and  of  tbe  transfer  fees,  and  shall  be  used 
for  the  current  expenses  of  the  company, 
and  Cor  such  other  purpoaes  as  the  Directors 
may  direct. 

"(4)  All  coupons  are  numbered  consecu- 
tively. 

"{6)  Death  Options.  In  the  event  of  the 
death  of  the  holder  of  this  certificate,  his 
or  her  heirs  or  personal  representa  tires  may 
aceept  the  following  options  to-wlt:  (Fb«t) 
iiccept  In  cash  all  money  paid  In  on  unre- 
deemed Coupons  less  ten  per  cent,  on  each 
Coupon. 

"l2ud}  May  continue  this  contract,  for  the 
benefit  of  decedent's  estate.  The  payment 
of  death  claims  shall  be  from. the  Mortuary 
Fund  and  are  to  be  paid  In  the  order  of  tlietr 
applications  for  same. 

"(fi)  Borrowing  option:  After  24  or  more 
weekly  dues  have  been  paid  the  holder  may 
borrow  all  the  money  in  the  reserve  fimd 
that  has  been  placed  there  from  the  weekly 
dues  by  said  holder.  Said  loan  to  be  ap- 
plied to  the  payment  of  dues  on  said  coupons, 
and  said  coupons  shall  be  assigned  to  tbe 
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Tnatm  of  Sesem  ftmd  u  eoUateral  for 
aald  Umh.  Said  loan  shall  bear  alx  per  ceut 
intmst  pw  annom  and  shall  be  paid  oat 
of  the  first  maturing  coupons. 

"(7)  Snrrender  Chsh  Options:  After  80  or 
more  weekly  dote  hare  been  paid,  the  htrid- 
€T  may  inrraider  this  contract  and  receive 
In  cash  uinety  per  cmt  of  all  money  paid 
in  Ml  unredeemed  coupons  hereto  attacbed. 
Cash  Surrender  option  to  be  paid  out  of 
cash  snrrender  fund  In  the  order  of  applica- 
tion for  sume. 

"(8)  Application  tot  any  (^tlon:— ofTered 
in  this  contract  to  be  effectire  must  be  made 
in  writli^  within  two  weeks  after  the  hist 
weekly  dues  were  paid  otherwise  the  Com- 
pany will  not  be  bound  by  them,  nor  will  It 
be  bound  to  extend  any  of  these  options  un- 
til after  two  weeks  from  the  date  of  appli- 
cation. 

"(0)  These  Coupons,  are  only  transferable 
on  the  books  of  the  Company,  and  for  such 
transfer  one  half  cent  will  be  charged  on 
each  coupon. 

"(10)  All  Bemlttanees,  for  credit  on  cou- 
pons are  sent  at  the  risk  of  the  sendm  or 
holder  thweof. 

•'Xo  receipt  for  dues  Is  official,  nor  will  any 
be  accepted,  miless  slguetl  by  au  uutborlzed 
agent 

"(11)  The  (Company,  Will  be  bound  by  only 
such  statements  as  are  contained  In  this  con- 
tract- 

"No  agent,  General  or  Spedal,  of  this  Com- 
pany has  any  right  to  vary  or  change  in  any 
way  any  part  of  this  contract. 

"(12)  The  holder  by  acceptance  hereof,  ad- 
mits he  has  read  and  understands  this  con- 
tract. 

"The  above  contract  with  Its  conditions  as 
recited  above  Is  hereby  made  end  becomes  a 
part  of  ttie  By-Laws  of  this  corporation. 

"(Form  of  Coupon.) 
**Conpon  No.  — . 

"The  Industrial  Mutual  Deposit  Company, 
Agrees  to  redeem  this  Coupon,  according  to 
the  conditions  named  in  the  contract  of 
which  this  Is  a  part. 

"A.  P.  Taylor,  Pre^dent 
"Frank  Ollmor^  Secretary." 

The  "numeral  apart"  system  referred  to 
tn  the  contract  was  this:  A  certain  per  cent., 
say  1  one  per  cent,  of  the  coupons  In  force, 
was  taken  as  a  basis  of  distribution.  If  1 
per  cent  of  the  coupons  In  force  when  a  dis- 
tribution occurred  was,  for  example,  60,  then 
every  fiftieth  coupon  that  was  eight  weeks 
old,  or  older,  would  be  redeemed  at  the  rate 
of  $1.50  net  without  regard  to  what  mm 
had  been  paid  on  it,  except  that  at  least  eight 
payments  must  have  been  made.  Tbla  re- 
demption was  made  from  the  "reserve  fund" 
provided  In  the  contract  so  far  as  the  mon- 
ey on  hand  to  the  credit  of  those  funds  would 
permit   These  redemptions  occurred  weekly. 

It  is  perfectly  patent  that  the  scheme  at- 
tempted was  Impossible  of  execution  hon- 


estly, so  as  to  perform  all  the  coninets. 
The  most  charitable  view  to  take  triT  It  Is  that 
It  was  a  species  of  lottery.  It  took  the  mon- 
ey paid  In  by  new  "members"  in  one  week 
to  "redeem"  the  coupons  sold  to  others  more 
than  eight  weeks  befbre.  If  the  theory  of 
appellant  and  bis  associates  be  adopted,  that 
ttie  10  per  cent,  of  each  certificate  sold 

-  should  go  into  an  "expense  fund,"  and  S 
per  cent,  into  a  "surplus  fund,"  neither  of 
which  could  in  any  event  be  enjoyed  by  or 
divided  among  the  holders  of  the  certificates, 
then  It  was  matbematlcallj  certain  that  out 
of  the  remaining  85  per  cent,  of  all  the  mon- 
ey paid  In,  the  corporation  could  not  In  two 
years  pay  back,  to  those  who  paid  it  In,  150 
per  cent,  as  it  had  no  other  resources  or  in- 
come. If  the  articles  of  Incorporation  had 
contemplated  only  the  character  of  business 
above  alluded  to,  we  would  have  some  doubt 
whether  It  would  have  become  a  corporation 
In  fact,  as  we  are  not  prepared  to  say  that 
persons  may  avail  themselves  of  corporate 
powers  to  do  an  illegal  business,  even  to  the 
extent  of  becoming  a  de  facto  corporation. 

.  So  far  as  the  manifest  purposes  of  this  cor- 
poration are  concerned,  they  do  not  appear 
to  have  been  illegal.  That  the  directors  sub- 
sequently adopted  a  method  that  made  their 
transactions  violative  of  law  cannot  affect 
the  fact  that  the  corporation's  existence  was 
lawful.  If  their  contracts  were  void  because 
mutually  engaged  In  by  the  parties  with  the 
understanding  on  both  sides  that  the  corpo- 
ration wag  conducting  a  lottery  scheme 
alone,  then  It  may  be  doubtful  if  the  policy 
holders  would  have  any  claim  upon  the 
courts  to  enforce  their  contracts  against  the 
corporution  as  liabilities,  ^ch  uudersmnd- 
Ing,  however,  was  not  shown  nor  attempted 
to  be  shown  in  this  case.  So  far  as  this 
record  discloses,  the  purchasere  of  the  cou- 
•pouB  were  Innocent  of  such  knowledge  or  con- 
nivance. Many  features  of  the  contract  may 
have  been  possible  of  performance,  and  with- 
out legal  objection.  It  was  the  duty  of  the 
corporation  to  have  employed  and  dlstribnt- 
ed  the  funds  received  by  it  for  the  sale  of 
memberabip  certificates  so  as  not  to  have 
broken  the  law,  and  so  as  to  have  compiled 
with  the  undertakings  to  holders  as  nearly 
as  possible,  by  honest  and  legal  methods  of 
dealing.  If  they  could  not  do  that,  it  was 
then  their  duty  to  refund  the  money  receiv- 
ed, with  Its  interest. 

As  to  how  the  "surplus"  and  "expense 
fund"  provided  for  in  these  contracts  were 
liable  to  distribution  by  the  Corporation  be- 
comes a  material  inquiry  in  this  case.  The 
provisions  of  the  contract— which  are  identi- 
cal with  the  by-laws  of  the  company  on  that 
subject— are  repeated  here  for  convenience: 
"(g)  SnrpIUB  fund,  which  shall  consist  of 
five  per  cent,  of  the  weekly  collections  on 
dues,  and  shall  be  used  or  Invested  as  the 
Directors  may  elect  for  the  best  Interest  of 
the  company,  (h)  Expense  fund,  shall  con- 
sist of  ten  ner  cent  of  the  weekly  collec- 
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tloDs  on  dues  and  of  ttae  tranafer  fees  and 
shall  be  used  for  the  current  ezpenns  of  the 
company,  and  for  sDch  other  expenses  as  the 
directors  may  direct"  It  Is  the  argument 
on  behalf  of  appellant  that  these  two  funds 
were,  by  the  express  terms  of  the  contract, 
set  apart  to  the  uses  of  the  corporation 
proper,  as  distinct  from  certificate  holders, 
and  that  it  was  contemplated  by  the  con-  • 
tracts  that  the  corporation  might  do  with 
these  fnnds  what  It  pleased;  that  in  no  event 
or  contingency  were  the  certificate  holders 
entitled  to  share  In  their  distribution.  In 
our  opinion,  nothing  in  the  language  employ- 
ed, when  It  is  fairly  interpreted  by  its  twm- 
monly  understood  meaning,  exempts  this 
corporation  from  its  statutory  and  common- 
law  liability  as  such  to  its  creditors.  That 
Ihtblllty  is  first  to  pay  to  Its  creditors  their 
demands  In  full,  or  to  provide  therefor,  be- 
fore the  stockholders  are  entitled  to  distrib- 
ute anything  among  themselves  as  dlvideods, 
or  otherwise  than  In  legitimate  expenses  ac- 
tnally  Incurred  in  the  business.  If  the  cor^ 
poratlon  Is  solvent  when  It  pays  dividends 
to  BtockholdCTs,  and  their  payment  does  not 
Impair  its  capital  and  resources  set  apart 
to  pay  its  debts,  then  the  dlscreUon  of  Its 
directors  in  declaring  and  paying  the  divi- 
dends win  not  be  questioned.  The  corpora- 
tion in  this  case  had  not  the  right,  if  It  was 
in  fact  insolvent,  to  distribute  about  20 
per  cent,  of  its  assets  among  its  stockhold- 
ers as  dividends,  when  all  of  its  assets  would 
not  pay  Its  liabilities. 

The  board  of  directors  ct  the  corporation 
met  on  May  14, 1901,  and  declared  a  dividend 
of  $2,900  ($500  to  each  stockholder)  payable 
to  themselves;  tb^  did  the  same  on  June  27, 
1901,  and  r^eated  It  August  6,  1901.  On 
November  4,  1001,  they,  by  resolution,  ap- 
pn^niated  to  each  of  themselves  $600  *V>n 
account,"  and  on  December  SO,  1901,  appro- 
priated $300  more  to  each  of  tbemselves  "on 
accoiidt"  In  March,  1902,  the  aflabrs  vt  the 
company  were  placed  in  the  hands  of  a  re- 
ceiver, as  an  Insolvent.  The  grand  Jury  of 
Fayette  county  indicted  app^ant,  who  was 
president  of  the  board  of  directors,  on  the 
count  of  fraudulently  converting  and  embez- 
zling $o00  of  the  funds  of  the  corporation. 
This  $500  was  the  part  of  the  dividend  de- 
clared March  14,  1901,  tbat  was  paid  to  ap- 
pellant as  one  of  the  five  stockholders.  The 
descriptive  part  of  the  Indictment  is  In  these 
words:  "That  the  said  A.  P.  Taylor  on  the 
third  day  of  May,  1902,  in  the  county  afore^ 
said  was  the  president  and  a  director  of  a 
corporation  known  as  the  Industrial  Mutual 
Deposit  Company,  a  corporation  duly  Incor- 
porated under  the  laws  of  the  Stote  of  Ken- 
tucky, and  being  such  President  and  Director 
of  said  coriwratlon,  did  then  and  there,  by 
rirtue  of  his  said  office  and  employment  and 
while  he  was  so  employed  and  acting  as 
such  President  and  Director  aforesaid,  re- 
ceive and  take  Into  his  possession  United 
States  Bank  notes,  currency  and  silver  coin, 


commonly  known  as  mon^,  of  the  value  of 
$500.00,  the  property  of  said  company  and  of 
divers  persons  whose  names  are  unknown  to 
the  Grand  Jnry,  who  bad  intrusted  such 
money  Into  the  custody  and  keeping  of  said 
company,  and  to  the  said  Taylor  as  an  ofllca 
thereof,  6SA  then  and  there  unlawfully  and 
willfully  and  feloniously  and  with  intent  to 
willfully  Injure  and  d^raud  the  said  coifl- 
pany  and  the  said  persons,  embezzle  the  said 
money  and  convert  the  same  to  his  own  use, 
and  that  too  at  a  time  different  from  that 
mentioned  in  Indictments  Xos.  1  and  2  and  4, 
against  the  peace,  etc."  The  Indictment  was 
under  section  1202,  Ky.  St  1899,  as  follows: 
"If  any  officer,  agent,  clerk  or  servant  of  any 
bank  or  corporation  shall  embezzle,  or  fraud- 
nlentiiy  convert  to  his  own  use  or  the  use  of 
another,  bullion,  money,  bank  notes,  or  an; 
effects  or  property,  belont^ng  to  such  bank 
or  corporation,  or  otiier  corporation  or  any 
person,  which  sliall  have  come  to  lils  possee- 
slon  or  been  placed  In  bis  care  or  under  Ills 
management  as  such  officer,  agent,  clerk  or 
servant,  be  and  the  person  to  whose  use  the 
same  was  toudulently  converted,  if  he  as- 
SCTted  thereto,  shall  be  confined  In  the  peni- 
tentiary not  less  than  one  nor  more  than  ten 
years."  A  demurrer  to  the  indictment  was 
Interposed,  becanse  it  is  claimed  it  charges 
two  (Senses:  On^  In  that  appellant  embez- 
zled the  money  of  the  corporation;  and  the 
other,  that  he  embezzled  the  money  of  vari- 
ous persona,  other  than  the  corpcaratfon,  and 
unknown  to  the  grand  Jury. 

We  are  of  opinion  that  bnt  one  offense  was 
charged,  that  Is,  the  taking  of  a  certain  $500 
in  one  fund  and  at  .one  time.  Ito  ownership 
was  not  material,  further  than  that  it  mnst 
be  charged  and  shown  to  have  belonged 
either  to  the  corporation  <tf  whidi  appdiant 
was  an  officer  or  agent,  or  to  some  person 
who  had  Intrusted  Its  possession  to  that  cor- 
pwatton.  Section  128,  Gr.  Code,  appears  to 
us  to  control  this  question.  It  reads:  "If  an 
offense  involves  the  commission  of,  or  an  at- 
tempt to  commit  an  Injury  to  person  or  prop- 
erty, or  the  toking  of  property,  and  be  de- 
scribed in  other  respects  with  snfficient  cer- 
tainty to  Identity  the  act,  an  erroneous  al- 
legation as  to  the  person  injured  or  attempted 
to  be  injured,  or  as  to  the  owner  of  the  prop- 
erty taken  or  injured  or  attempted  to  be  In- 
jured, Is  not  material."  This  court  has  uni- 
formly hdd  tbat  where  the  act  within  this 
section  is  partlculaily  and  sufficiently  de- 
scribed, so  tbat  it  may  be  identifled  as  the 
one  which  the  accused  Is  called  upon  to  an- 
swer, whether  the  owner  of  the  property  tak- 
en or  injured  is  correctly  named  Is  immate- 
rial. McBride  V.  Com.,  IS  Bush,  837;  John- 
son V.  Com.,  87  Ky.  189,  7  S.  W.  927;  OUve 
T.  Com.,  S  Bush,  376;  Hennessy  v.  Com.,  88 
Ky.  301,  U  8.  W.  13.  Under  the  section  of 
ttie  stotuto  quoted,  the  distinguishing  fea- 
tures of  the  crime  of  embezzlement  are  tbat 
the  official  should  have  come  Into  possession 
of  the  property  converted  bj  reason  of  the- 
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confidence  and  tnut  repoeed  In  Mm  by  vir- 
tue of  his  positlou,  and  that  he  should  have 
converted  each  property  fraudulently:  In  oth- 
er words.  It  Is  to  punlsn  fraudulent  breaches 
of  trust  when  committed  by  such  persons. 
The  Indictment  contains  all  necessary  aver- 
ments ahovrlng  the  commission  of  this  of- 
fense, and  the  demurrer  was  properly  over- 
ruleu. 

The  learned  circuit  Judge,  In  the  exercise 
of  extreme  caution,  restricted  the  evidence 
to  rather  narrow  bounds,  as  affecting  both 
the  prosecution  and  the  defense.  Without 
noticing  each  feature  of  it  In  detail,  we  will 
state  the  principles  which.  In  our  opinion, 
should  control  the  investigation.  The  argu- 
ment Is  presented  for  appellant  that  In  view 
of  the  fact  that  all  the  stockholders  and  di- 
rectors of  the  corporation  (there  being  but 
five  of  them)  concurred  In  the  act  of  declar- 
ing the  dividends  and  in  the  wrongful  ap- 
propriation of  the  money,  if  It  was  wrong- 
fully done,  a  peremptory  Instruction  in  be- 
half of  appellant  should  have  been  given  to 
the  Jury.  This  argument  Is  predicated  up- 
on the  theory  that  the  corporation  is  In  fact, 
and  after  all,  merely  the  aggregation  of  its 
stockholders!  that  the  stockholders  are  the 
actual,  or  at  least  the  beneficial,  owners  of 
its  assets;  and  that  it  is  impossible  In  law 
for  one  to  steal  his  own  property.  The  ar- 
gument denies  the  existence  of  the  corpora- 
tion as  a  separate  legal  entity.  In  a  some- 
what different  form,  hut  no  less  persuasive 
In  its  logical  application,  this  argument  has 
been  variously  made  before.  For  exanjple, 
it  was  once  held  that  a  corporation,  being  an 
intangible,  soulless,  fictitious  creation,  a  mere 
legal  and  commercial  convenience,  could  not 
be  guilty  of  negligence,  or.  Indeed,  of  any 
tort.  Especially  was  It  held  that  It  could 
not  commit  willful  wrongs  Involving  moral 
turpitude,  such  as  libel  and  the  like,  because 
It  could  not  have  the  malicious  Intent,  the 
wicked  mind,  whose  presence  was  an  essen- 
tial ingredieut  to  the  offense.  Thompson, 
Corp.  SS  6275-6321,  6299,  and  cases  there 
collated.  It  was  once  argued,  and  In  con- 
formity held,  that  neither  could  a  corporation 
be  gallty  of  infractions  of  the  statutes  and 
criminal  laws,  for  the  same  reasons.  In  all 
these  cases  It  was  ai^ued  that  the  wrong- 
ful act  was  ultra  vires,  and  tbat  only  the 
agent  or  servant  perpetrating  It  could  be  held 
resiwnsible.  Com.  v.  Swift,  etc.,  T.  P.  Co., 
2  Va.  Oas.  3ti*2;  Thompson,  Corp.  6418;  Lord 
Holt,  In  12  Mod.  559,  Anon.;  Wharton's  Grim. 
Law,  S  91.  Except  as  to  such  crimes  as 
treason,  and  others  involving  personal  Im- 
morality, these  theories  have  long  been  ex- 
ploded. In  recent  times  the  use  of  corporate 
qnalitles  has  become.^  so  extensive  that  it 
wonid  be  impossible  to  continue  business 
under  existing  methods  on  any  other  basis 
than  to  treat  the  corporation,  concerning  the 
title  of  Its  property,  and  Its  liabilities  and  Its 
rights,  as  a  person.  Modem  l^Islatlon,  as 
well  ai  almoiit  aniversal  usage,  so  regatd  IL 


In  legal  contemplation,  the  title  to  the  prop- 
erty of  a  corpomtlon  Is  In  fact  In  it,  without 
regard  to  who  are  Its  members,  or  how  nu- 
merous or  how  few  they  may  be.  It  cannot 
divest  Itself  of  this  title,  except  by  Its  gov- 
erning body  or  authorized  agents,  acting 
officially,  In  some  manner  permitted  by  Its 
organic  law,  or  by  such  acts  of  theirs  on  its 
behalf  as  would  constitute  an  estoppel  as 
against  a  natural  person.  Xor  Is  It  true,  ei- 
ther In  theory  or  In  fact,  that  a  corporation 
is  composed  solely  of  Its  stockholders.  This 
creature  of  the  law,  endowed  with  the  qual- 
ities In  law  of  a  natural  person  to  a  cer- 
tain extent,  Is  charged  as  such  with  the 
Auty  to  hold,  and  ultimately  to  dispose  of, 
the  property  which  It  may  take,  to  certain 
ends  only,  viz.,  il)  the  payment  of  the  debts 
and  other  obllgutlons  incurred  by  it,  and  (2) 
to  the  distribution  of  the  balance  amoog 
ihose  who  hold  Its  stock,  as  a  corporate  lia- 
Mllty,  in  the  proiwrtion  fixed  by  law.  The 
corporation,  so  long  as  It  holds  property, 
cannot  escape  doing  either  of  these  things, 
except  by  the  consent  of  all  who  are  affected 
thereby.  True,  a  great  variety  of  acts  and 
dealings,  within  the  scope  of  Its  lawful  pow- 
ers,  it  may  do,  that  in  fact  may  be  Inimical 
lo  tlie  Interests  mentioned.  These  intra 
vires  acts— matters  of  Judgment  and  discre- 
Uou  of  the  governing  body  of  the  corpora- 
tion—are generally  beyond  the  concern  of 
the  courts.  Three  persons  may  form  a  cor- 
poration, and  mrfy  consequently  own  all  the 
stock.  Beyond  a  certain  limit  they  are  not 
liable  for  Its  debts,  which  may  large);  ex- 
ceed that  limit  The  corporation  alone,  then. 
Is  liable.  If  It  be  tnie  that  the  stockhold- 
ers may  without  criminality  convert  all  Its 
assets  to  their  own  use,  those  dealing  with 
it  on  the  faith  of  its  property  might  be  ir- 
retrievably injured.  To  prevent  Just  this 
thing,  in  part,  the  Legislature  has  enacted 
section  1202  of  the  statutes  against  embezzle- 
ment by  the  officers  and  agents  of  corpora- 
tions. It  recognizes  the  title  of  the  property 
to  be  In  the  corporatlou.  It  presupposes  the 
power  of  the  coi-porate  officers  to  manage 
and  control  their  property  in  any  manner 
they  see  fit,  except  that  they  may  not  frai[d- 
ulently  convert  it  to  their  own  use  or  the  use 
of  another.  It  was  to  presei"ve  the  proper- 
ty to  the  ends  required  by  law  that  was  in 
contemplation.  If  the  corporation  owed  noth- 
ing, then  a  division  of  its  assets  among  nil 
Its  stockholders,  by  their  action,  would  not 
and  could  not  he  fraudulent  as  to  any  per- 
son, for  It  would  amount  simply  to  a  vol- 
untary liquidation  and  dissolution  of  the 
corporation.  That  Is  one  of  the  things  it 
has  the  right  to  do  after  payment  of  its 
debts.  We  conclude  that  the  motion  for 
peremptory  Instruction  was  properly  over- 
ruled. 

The  Inquiry  In  this  case,  therefore,  should 
have  been,  first,  to  learn  whether  the  corpora- 
tion had  assets  on  May  14,  1901,  which  might 
be  lawfully  used  In  paying  dividends;  tbat 
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Is,  a  burphw  In  tast,  whether  or  not  In  name. 
If  it  had,  tiien  the  motive  of  the  directors  In 
chlB  cam  in  paying  the  dividend  1b  Immate- 
rlaL  U  It  had  not,  the  gueBtlon  of  motive 
becomes  taniKHtant  and  controlling.  If  the 
directors  believed  they  had  the  right  to  pay 
the  dividend,  or  if  they  paid  It  in  utt^  Igno- 
rance of  their  legal  right,  bat  withoat  any 
fraudulent  motive  against  otliers  taitarested 
in  the  assets  of  the  cwporatlon,  they  cannot 
be  guilty  of  the  crime  charged.  On  tbe  oth- 
er hand,  if  they  at  the  time  knew  that  there 
were  not  funds  belonging  to  the  corporation 
which  conid  l^lly  be  used  In  paying  the  di- 
vidend, and  passed  the  resolution  declaring 
It,  and  paid  It  with  the  fraudulent  purpose  of 
convei-ting  to  their  own  use  the  money  of  the 
corporation,  using  the  form  of  declaring  the 
dividend  as  a  blind  to  cover  their  peculations, 
then  they  are  guilty  under  the  statute.  Mc- 
Knight  V.  U.  S.,  US  Fed.  972,  51  C.  O.  A.  868. 

We  find  a  case  v«y  like  the  one  at  bar, 
in  principle.  In  Reeves  v.  State  (Ala.)  11 
South.  158.  There,  as  here,  the  <^clal  came 
into  possession  and  control  of  the  fund  con- 
verted, by  virtue  of  his  office,  and  the  trust 
reposed  In  him  by  reason  of  It.  Beeves  and 
the  other  ofilcers  of  the  corporation,  undv 
the  guise  of  a  legal  act  committed  a  fraud 
by  which  they  misappropriated  the  funds  of 
the  corporation.  We  quote  from  that  oi^n- 
lon:  "But  we  do  not  question  that  the  stat- 
ute may  be  violated  by  fraudulent  transac- 
tions under  the  guise  of  loans,  made  with  full 
IcDowledge  of  the  mansgtog  offlcers  or  agents 
of  tlie  bank.  The  distinction  la  t>etween  the 
malcing  of  taae  irregular,  unsafe,  or  reckless 
loans  of  the  banlc'B  money,  which  would 
amount  to  maladmlulatratlon  only,  and  pre- 
tended loans,  made  in  bad  faith,  for  personal 
advantage,  and  with  fraudulent  intent,  the 
pretended  borrower  being  an  officer,  agent, 
clerk,  or  servant,  having  control  and  custody 
of  money  of  the  bank  by  virtue  of  his  office 
or  employment,  which  control  and  custody  Is 
shared  by  those  making  the  pretmded  fraud- 
nlmt  loon,  and  who  participate  In  the  fraud- 
ulent purpose  of  the  pretended  barrowet;  ajtd 
in  caaes  which  assume  this  phase  It  may  be- 
come eqecotlal  that  the  evidence  should  be 
permitted  to  take  such  range  as  to  show  the 
relationship  listing  between  such  managing 
officers,  their  management  of  the  funds  of  the 
bank  with  respect  to  each  other,  the  transac- 
tions tiwy  had  had  or  permitted  with  each 
other,  involving  the  use  of  the  bank's  money, 
outside  of  and  beyond  the  usual  course  of 
dealing  of  the  bank,  similar  to  or  connected 
with  the  loan  which  Is  brought  In  question  by 
the  indictment,  and  illustrative  of  the  real 
purpose  and  Intmt  with  which  the  latter  was 
made.  A  transaction  such  as  is  herein  above 
referred  to  would  not  be  a  loan  In  any  aente 
of  the  law;  It  would  be  a  fraud;  and  such 
frand  may  be  accompanied  by  facts  and  cir- 
cumstances which  would  constitute  It  cmbcs!:- 
zlemen^  or  ■  fraudulent  ccaiveraion  to  the 


UBB  of  tbe  accused,  within  the  meaning  of 
tUs  statute." 

To  determine  wheth»  the  oooipuy  was 
solvent  on  May  14, 1801,  proof  of  its  resouroea 
and  assets,  their  solTeocy  and  security, 
should  have  been  allowed,  as  mil  as  of  the 
course  and  nature  of  its  buslnen  and  the  ex- 
tent of  its  liabilities.  In  this  oomiection, 
proof  of  the  declaration  and  payment  of  the 
other  dividends  and  sums  to  the  directors 
and  stockholders  about  the  aame  time,  in- 
cluding the'  transfer  to  the  Germanls  Com- 
pany, when  the  Industrial  Mutual  Deposit 
Company  sold  out  to  It,  and  the  actual  con- 
dition of  the  company  at  these  dates,  sbould 
have  been  allowed,  as  showing  or  tending  to 
show  the  motive  of  the  directors,  including 
appellant,  In  declaring  the  dividend  ilay  14. 
1901.  All  the  transactions  of  the  stockhold- 
ers to  which  appellant  was  a  party,  in  the 
way  of  buying  eoupons  in  tbe  names  of  va- 
rious syndicates,  and  borrowing  tbe  money 
of  the  corporation  for  that  purpose  on  the  se- 
curity of  the  coupons,  should  have  been  al- 
lowed for  the  same  pui*p0Be.  The  jury  should 
be  chared,  though,  as  to  the  purpose  of  the 
evidence  of  other  dividends  declared,  and  oth- 
er transactions  permitted  to  be  proved  which 
went  solely  to  the  questhm  of  motive.  Tliis 
is  eaiieeially  necessary  In  this  case,  lest  the 
Jury  Aould  be  allowed  to  believe  that  they 
were  trying  the  accused  for  engaging  In  a 
very  questionable  enterprise,  in  which  he  and 
his  associates  appear  to  have  been  treated 
with  peculiar  partiality,  and  for  the  result 
of  its  being  wrecked  to  the  damage  of  their 
patrons;  a  result  that  in  ell  likelihood  would 
have  bappened  finally  anyhow.  If  they  had 
attempted  to  car^  out  the  plan  adopted,  how- 
ever fairly. 

As  appellant  could  not  have  alone  voted 
and  declared  the  dividends  in  question,  and 
therefore  could  not  by  such  vote  or  act  bare 
taken  or  conv^ed  the  money  charged,  it  Is 
essential,  to  constitute  his  guilt,  that  all  di- 
rectors, or  at  least  a  majority  of  them  voting 
In  the  affirmative,  bududlng  apprihint  if  he 
voted  or  participated  in  tbe  act,  moat  have 
acted  In  declaring  and  paying  tbe  dividend, 
and  appellant  also  In  reedvlng  it,  with  tbe 
knowledge  that  their  act  was  Illegal,  that 
there  were  no  such  funds  banging  to  tbe 
corporation  subject  to  that  purirase,  and  that 
they  eadi  acted  with  the  fraudnlent  purpose 
of  converting  to  ttatir  own  use,  and  to  the  use 
of  each  other  respectively,  the  money  of  the 
MHrporatlon.  For  If  the  Erectors  other 
the  ai^llant,  through  an  honest  belief  In 
their  right  to  do  so,  voted  the  dividend,  al- 
though it  could  not  have  legally  been  done, 
tbe  act  was  merely  maladministration;  it 
,  was  not  criminal;  and.  as  the  act  of  rating 
the  dividend  was  the  one  by  which  that  mw- 
ey  was  set  apart  to  the  stockholders,  the 
knowledge  or  purpose  Dt  amiellant  In  reoelT- 
Ing  It  cannot  alone  make  falm  guilty.  United 
States  T.  Brltton,  108  U.  &  1&8,  2  Sua  Gt 
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526,  27  L.  Ed.  701;  Id.,  108  U.  S.  199.  2  8np. 
Ct.  531,  27  U  Ed.  698;  U.  S.  v.  Harper  {0. 
C.)  33  Fed.  471;  O.  S.  T.  Youtsey  (G  C.)  91 
F«d.  870.    It  18  equally  true  that  It  tbe  di- 
rectors voting  the  dividend,  other  than  ap- 
pellant, did  so  with  the  guilt?  knowledge  and  | 
purpose  of  committing  a  fraud  upon  the  cor-  < 
poratlon,  and  of  converting  to  themselves  its  ! 
assets,  yet  if  appellant  actually  believed  he 
had  the  right  to  receive  It  and  appropriate  It, 
and  acted  without  fraud,  he  would  not  be 
guilty. 

Appellant  offered  to  prove,  by  officers  of  i 
other  investment  compauies  doing  business 
at  XjexlngtoD,  that  tbey  had  construed  simi- 
lar provisions  In  their  charters  as  giving 
the  "surplus"  and  "expense"  funds  absolutely 
to  tbe  stockholders.  This  evidence  was  offer- 
ed to  prove  a  custom,  it  is  said,  as  justifying 
appellant's  like  belief  and  construction.  Tbe  ' 
trial  judge,  we  think  properly,  refused  to  | 
permit  tbe  testimony.   As  a  matter  of  law,  ; 
we  decide  that  tbe  company  bad  not  tbe  right  i 
to  appropriate  these  funds  to  themselves  if  j 
the  company  was  insolvent,  or  If  such  appro- 
priation made  It  so.  Tbe  belief  or  conduct  of 
other  people  could  not  affect  the  matter. 
Appellant's  btiief  and  that  of  his  co-direct- 
ors, in  acting  In  this  case,  was  relevant,  and 
was  properly  admitted.  It  was  likewise  prop- 
er that  they  should  have  been  permitted  to 
state  the  foundation  of  their  belief— whether 
It  was  based  upon  advice  of  counsel,  or  their 
experience  in  other  simUar  concerns,  or  what- 
ever It  may  have  t>een. 

It  la  Insisted  for  appellant  that  the  Legis- 
lature has  by  0tatnte,  by  sections  S48,  050. 
Ky.  St.  1899,  fixed  the  whole  responsibliity 
of  directors  for  wrongfully  declaring  divi- 
dend, and  that  they  cannot  be  otherwise 
punished  for  that  act  Section  548,  Ey.  St 
188^  makes  the  directors  of  a  corporation  lia- 
ble for  all  Its  debts  If  they  should  pay  any 
dividend  to  stockholders  while  It  Is  Insolvent, 
or  tliat  would  make  It  Insolvent  This  is  a 
civil  liability  only,  and  does  not  affect  their 
responsibility  for  criminal  acts.  Section  060, 
Ky.  St.  1899,  provldeB  a  penalty,  by  way  of 
fine,  against  directors  who  violate  any  of  the 
pnvlBloBS  of  tbe  chapter  on  corporations. 
This  section  deals  wltti  those  acts  which  are 
merely  negligent  principally  acts  of  omis- 
sion or  nonfeasance;  tbe  failure  to  comply 
with  certain  features  of  tbe  law,  the  observ- 
ance of  which  it  was  believed  traded  to  the 
surer  protection  of  those  interested  in  or 
dealing  with  the  corporation,  whether  stock- 
hoId««  or  creditors.  It  was  not  Intended  by 
tbig  section  to  reduce  the  felonious  act  of 
en)t>ezslemeiit  by  the  officers  of  a  corporation 
to  n  mere  mlademeanor.  Besides,  this  pros- 
ecution is  not  for  wroi^fnlly  declaring  div- 
idenda  when  the  condition  of  the  company 
did  not  Justly  It,  but  it  Is  for  «nbe2Blement 
committed  under  tlie  guise  of  declaring  a  dtv- 
Idend. 

The  Instructlonfl  to  tbe  jury  did  not  submit 
tbe  qoeatkm  of  the  frauduloit  action  of  ap- 


pellant's co-directors  In  declaring  and  paying 
the  dividend.  That  was  error,  as  Is  pointed 

out  above. 

The  Instructions  permitted  a  conviction  If 
appellant  appropriated  the  money  of  tbe  cor- 
poration "without  right  and  fraudulently." 
The  court  failed  to  define  to  the  Jury  what 
were  the  limitations  of  this  "right"  and  the 
meaning  of  "fraudulent,"  thus  making  the 
Jury  Judges  of  the  law  as  well  as  of  the  facts. 
This  was  error.  The  Jury  should  have  been 
Instructed  that  the  directors  bad  the  r^bt 
to  declare  the  dividend  In  tbe  event  that  the 
assets  of  the  company  remaining  were  suf- 
ficient to  pay  Its  ilabilities,  including  those  to 
tbe  holders  of  outstanding  membership  cer- 
tificates; that  the  directors  had  the  right  to 
reimburse  themselves  from  the  "expense 
fund"  any  sums  actually  advanced  or  paid 
out  of  their  own  money  by  them  on  behalf  of 
the  company  to  procure  or  extend  Its  busi- 
ness; but  tbe  declaration  and  payment  ol 
dividends,  or  the  payment  of  alleRed  ex- 
penses otherwise,  were  without  right  in  teet 
and  In  law. 

In  defining  "fraudule-nt  conversion"  and 
•^fraudulent  Intent"  as  used  In  the  instruc- 
tions, the  court  should  have  told  the  jury 
that  "In  this  case  by  fraudulent  conversion 
Is  meant  the  deceitful.  Intentional  appropria- 
I  Hon  of  tbe  property  of  the  corporation,  with- 
out right  or  without  a  belief  of  right  as 
defined  In  these  Instmctlons;  and  a  fraudu- 
lent Intent  Is  tbe  intent  to  effect  such  appro- 
priation." 

The  Instructlonfi,  In  all  other  particulars. 
In  onr  opinion,  fairiy  present  the  law  of  the 

case. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  Judg- 
ment and  verdict  and  to  award  appellant  a 
new  trial  under  proceedings  not  inconalatent 
berewltlL 


GREEN  UOUNTI  r.  8H0RTBLU 

(Court  of  Appeals  of  Kentucky.  Jane  17, 

1903.) 

MUNICIPAL  CORPORATIONS  —  BOND  ISSUE  — 
SUBSCRIPTION  TO  RAILROADS— CONDITIONS 
OF  ISSUANCE-NOTICE  TO  PURCHASERS- 
RECORDS— DUTY  TO  SEARCH— NONCOM  PU- 
ANCE— ESTOPPEL— PAYMENT  OP  INTEREST. 

1.  "Where  bonds  issued  b;  a  county  In  sub- 
scription to  railroad  stock  contained  no  recitals 
as  to  the  authority  of  the  officers  uBaing  them, 
or  as  to  tbe  performance  of  preliminaries  req- 
uisite to  their  issunnce.  there  was  uo  estop^iel 
on  the  county  to  plead  a  noncompliance  with 
Buoh  conditions,  and  that  they  were  issued  with- 
out aulhority  of  law. 

2.  Where  the  charter  of  a  railroad  (1  Sess. 
Acts  18(H),  p.  463.  c.  1578)  vested  in  the  com- 
pany power  to  construct  a  road  through  certain 
counties,  and.  In  exception  to  the  general  law 
of  the  state,  empowered  any  of  nuch  counties  to 
subscrU)e  to  stock,  issuing  bonds  therefor,  on 
such  conditions  as  it  might  deem  fit,  snd  a 
county  did  issue  bonds  on  specified  conditions 
to  be  performed  by  tbe  railroad,  which  were 
not  printed  on  the  bonds,  but  appeared  on  the 
orders  of  rscord  in  the  coonty  oowt,  a  pur- 
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chaser  (tf  anch  boiids  waa  charged  with  Dotice 
of  the  coDditioiis  npoD  which  were  to  be 

issued,  a  DoDCDmpliaDce  with  which  would  be 
available  as  a  defease  to  a  suit  by  him  on  the 
bonds. 

3.  In  pursnauce  of  legisIatlTe  authority,  a 
railroad  compauy  filed  in  the  county  court  a 
request  that  there  I>e  submitted  to  the  quali- 
lied  voters  the  question  as  to  whether  the 
county  r^ould  subscribe  for  capital  stock  of  the 
company,  issuing  its  bonds  therefor,  upou  the 
condition  that  the  company  should  construct 
its  road  throu^  the  county,  and  within  one 
mile  of  a  certain  town,  and  also  upon  the  fui^ 
tlier  condition  that  the  bonds  should  not  be  is- 
sued, or  the  couuty  pay  any  part  of  either 
principal  or  interest,  until  it  shoufd  be  exonerat- 
ed from  payment  of  a  subscription  to  the  stock 
of  a  certain  other  road.  The  issue  was  ordered 
at  an  election  held  for  that  purpose,  and  all  the 
orders  made  in  pursuance  thereof  were  condi- 
tioned SK  Stated.  Held  that,  properly  constru- 
ed, the  exoneration  was  a  condition  precedeiit, 
after  which  the  bonds  could  be  iwued,  but 
woDid  not  be  bindiug  In  the  event  of  a  failure 
on  the  part  of  the  railroad  to  comply  with  the 
other  condition. 

4.  An  order  of  the  county  court  directing  the 
clerk  to  make  a  subscription  to  certain  railroad 
stock  on  behalf  of  the  couuty,  and  on  the  terms 
q)ecifled  in  the  order  submitting  the  qu^on 
to  a  vote,  was  a  directicxi  to  the  clerk  to  do  a 
merely  ministerial  act,  vested  in  him  no  dis- 
cretion, and  was  not  an  invalid  delegation  of 
the  power  vested  in  the  county  court  to  make 
the  subscription. 

5.  Where  by  its  charter  a  railroad  company 
was  to  be  built  entirely  across  the  state,  and, 
by  the  terms  of  the  subscription  to  stock  of  the 
road  by  a  certain  county  through  which  it 
passed,  bonds  were  issued,  conditioned  on  the 
road's  being  coastructed  through  the  county,  a 
snbsequent  construction  by  a  successor  of  anch 
road  of  4%  miles  of  railroad  in  the  county  was 
not  a  substantial  compliance  with  the  conditions 
of  the  lK>nd  issue. 

6.  Payment  of  interest  on  bonds  by  a  county 
tot  some  years  does  not  estop  it  to  show  their 
invalidity. 

Appeal  from  Circuit  Court.  Qteen  County. 

"To  be  offlctally  reported." 

Action  by  J.  D.  Shorten  against  Green 
county.  From  a  Judsment  for  plaintlflf,  de- 
fendant appeals.  Reversed. 

Ernest  McPherRon,  Jno.  W.  Lewis,  and  D. 
T.  Towlffl,"  for  appellant  Geoi^  W.  Jolly, 
for  appellee. 

H06S0N,  J.  The  Cumberland  ft  Ohio 
Railroad  Company  was  Incorporated  by  an 
act  approved  Febniary  24. 1869  (1  Seas.  Acts, 
18«9,  p.  463,  c.  1578).  It  was  vested  with 
power  to  construct  and  operate  a  railroad 
from  the  Ohio  river,  through  the  counties 
of  Henry,  Shelby,  Washington,  Nelson,  Ma- 
rlon. Taylor,  Green,  Barren,  and  Allen,  to  a 
point  on  the  boundary  line  between  the 
states  of  Kentucky  and  Tennessee,  "to  be 
selected  by  the  president  and  directors, 
about  due  north  from  the  town  Of  Murfrees- 
boro,  Tennessee,  with  a  view  of  connecting 
with  the  southern  ^sterns  of  railways  con- 
verging at  Nashville,  Tennessee."  See  Char- 
ter, {  12  a  Sess.  Acts  1869,  p.  468,  c:  1578). 
Any  city,  town,  or  county,  through  which  the 

T  1  8m  ConnUts,  vol.  U.  Cent  DIb.  t  188;  Hn- 
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proposed  road  should  pass,  was  authi»1zed 
to  subscribe  stock  In  the  railroad  company 
in  any  amount  it  desired,  and  to  Issue  bonds 
therefor,  payable  to  bearer,  with  coupons 
attached,  bearing  Interest  not  exceeding  6 
per  cent,  payable  in  the  city  of  New  York 
at  not  more  than  30  years  from  date;  but, 
before  any  such  subscription  should  be  val- 
id, the  question  of  making  It  should  be  sub- 
mitted to  the  qualified  voters  of  the  munic- 
ipality, and  a  majority  of  the  qualified  vot- 
ers voting  at  the  election  should  be  in  fa- 
vor of  the  subscription.  Id.  p.  471,  c.  1578, 
S  15.  The  charter  authorized  subscriptions 
to  be  made  upon  such  conditions  as  might 
be  deemed  fit  In  construing  it  In  Shelby 
Countj-  Court  v.  Cumberland  &  Ohio 'Rail- 
road Co.,  71  Ky.  209,  this  court  said:  "The 
president  and  directors  of  the  railroad  com- 
pany are  not  only  expressly  vested  by  the 
twelfth  section  of  the  act  of  1869,  supra, 
'with  all  the  powers  and  rights  necessary 
to  the  construction'  of  the  road,  but  the  six- 
teenth section  provides  that  the  company 
■shall  have  all  the  powers  and  privileges 
conferred'  on  the  'Louisville  &  Nashville 
Railroad  Company  by  the  laws  of  Kentucky 
for  constructing  and  operating  their  said 
road  not  herein  specified  and  granted,  and 
not  In  conflict  with  the  term  of  this  charter'; 
and,  by  section  22  of  the  charter  of  the 
Xx>ul8vllle  &  Nashville  Railroad  Company, 
the  county  courts  of  counties  through  which 
that  road  passes  are  expressly  authorized  to 
submit  to  the  voters  of  their  counties  propo- 
sitions for  subscribing  for  stock  In  that  cor- 
poration, 'If  by  them  deemed  expedient,  in 
such  manner  as  they  may  direct  and  pre- 
scribe.* And  by  the  sixth  section  of  an  act 
to  amend  the  same  charter,  approved  Jan- 
uary 17,  1856  (1  Acts  1855-66,  p.  184,  c.  20). 
counties,  towns,  cities,  and  other  corpora- 
tions are  authorized,  in  express  terms,  to 
subscribe  for  stock  in  that  road,  'with  such 
terms  and  time  of  payment,  conditions  an- 
nexed, and  kind  of  payment  that  may  be  set 
forth  in  the  subscription.' " 

At  Its  June  term,  1869,  the  following  re- 
quest was  filed  in  the  Green  county  court: 
"We,  the  undersigned  commissioners  of  the 
Cumberland  &  Ohio  Railroad  Company, 
hereby  request  that  the  county  court  of 
Green  county  submit  to  a  vote  of  the  quali- 
fied voters  of  said  county  the  question 
whether  said  county  shall  subscribe,  for  and 
on  behalf  of  said  county,  nnd  in  pursuance 
of  the  provisions  of  the  charter  of  said  rail- 
road company,  two  hundred  and  fifty  thou- 
sand dollars  to  the  capital  stock  of  said 
company,  payable  in  the  bonds  of  said  coun- 
ty, having  twenty  years  to  run,  and  bearing 
six  per  cent.  Interest  from  date,  upon  the 
conditions  that  said  company  shall  locate 
and  construct  snid  railroad  through  Green 
county,  and  within  one  mile  of  the  town  of 
Greensburg,  In  the  said  county,  and  shall 
expend  the  amount  so  suliscrlbed  within  the 
limits  oC  Oreen  county,  and  also  upoa  tbe 
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fortlier  oondltlon  that  aald  bonds  shall  not 
be  Issned,  or  aald  county  pay  any  part  of 
ther  principal  or  Interest  on  said  amonnt 
subscribed  as  af«esald,  until  said  county  of 
Green  shall  be  fully  and  completely  exoner- 
ated from  the  payment  of  the  capital  stock 
subscribed  by  the  county  court  of  said  coun- 
ty, for  and  on  behalf  of  said  couuty,  to  the 
ElIzabethtowD  and  Tennessee  Railroad  Com- 
pany." The  county  court  thereupon  made 
the  following  order:  "Whereas,  the  com- 
missioners of  the  Cumberland  &  Ohio  Kail- 
road  Company,  by  virtue  of  the  authority 
delegated  to  them  by  the  charter  of  said 
contpuny,  have  requested  the  county  court 
of  Oreen  county  to  order  an-  election  In  said 
county  of  Green,  and  submit  to  the  quali- 
fied voters  of  said  county  the  question 
TThether  said  county  court  shall  subscribe, 
for  and  on  behalf  of  said  county,  two  hun- 
dred and  fifty  thousand  dollars  to  the  cap- 
ital stock  of  the  Cumberhind  &  Ohio  Rail- 
road Company,  having  twenty  years  tO  run. 
and  bearing  six  per  cent.  Interest  from  date, 
and  payable  in  the  bonds  of  said  county,  np- 
on  conditions  that  said  company  shall  lo- 
cate and  construct  said  railroad  through  the 
county  of  Green,  and  within  one  mile  of  the 
town  of  Greensburg,  In  said  county,  and 
shall  expend  the  amonnt  so  subscribed  with- 
in the  limits  of  Green  county,  and  also  upon 
the  further  condition  tbat  said  bonds  shall 
not  be  Issued,  or  said  county  pay  any  part 
of  the  principal  or  interest  on  said  amount 
subscribed  to  said  Cumberland  &  Ohio  Rail- 
roiid  Company,  until  said  county  of  Green 
is  fully  and  completely  exonerated  from  the 
payment  of  the  capital  stock  voted  by  said 
county,  and  authorized  to  be  subscribed  by 
said  Green  county  court  to  the  Bllzabetb- 
town  &  Tennessee  Railroad,  or  any  part  of 
the  interest  thereon.  It  is  therefore  order- 
ed by  the  court  that  an  election  by  tbe  quali- 
fied voters  of  Green  county,  at  the  several 
voting  places  in  said  county,  be  held  and 
conducted  by  the  several  officers,  as  pre- 
scribed by  law,  holding  elections,  on  the  3d 
day  of  July,  1869,  to  vote  on  tbe  question  as 
to  whether  or  not  the  said  county  court  of 
Green  county  shall,  for  and  on  behalf  of 
said  county,  subscribe  two  hundred  and  fif- 
ty thousand  dollars  to  the  capital  stock  of 
the  said  Cumberland  &  Ohio  Railroad,  con- 
ditioned and  to  be  paid  as  above  stated." 
The  election  was  held,  resulting  in  a  vote 
in  favor  of  tbe  subscription,  and  at  its  June 
term,  ,1870,  the  county  court  entered  the  fol- 
lowing order:  "Whereas,  In  pursuance  of 
an  order  of  this  court  made  on  tbe  ITth  day 
of  Jnn^  1869,  an  election  was  held  In  said 
county  of  Green  on  the  3d  day  of  July,  1809, 
at  the  several  precincts  in  said  county,  and 
It  appearing  that  a  majority  of  tbe  qualified 
voters  at  said  election  decided  tbat  tbe  coun- 
ty of  Green  should  subscribe  for  two  hun- 
dred and  fifty  thousand  dollars  of  tbe  cap- 
ital stock  of  tbe  Cumberland  &  Ohio  Rail- 
road Company:   Now,  It  further  appearing 


that  said  Section  was  held  In  conformity 
with  the  law,  and  in  accordance  with  the 
provisions  of  the  charter  of  the  ccnnpany, 
now,  therefore,  I,  Thomas  R.  Bamett,  the 
presiding  Judge  of  tbe  Green  county  court. 
'  by  virtue  of  tbe  authority  in  me  vested  by 
I  law,  and  to  carry  out  the  wishes  of  said 
'  voters,  do  hereby  snbscrlbe  for  two  hundred 
and  fifty  thousand  dollars  of  the  capital 
{  stock  of  tbe  Cumberland  &  Ohio  Railroad 
Company,  for  and  on  behalf  of  the  said 
!  county  of  Green,  which  subscription  Is  to 
:  be  paid  In  the  bonds  of  said  county  as  pre- 
scribed in  said  order  of  submission,  and 
this  subscription  is  made  with  the  condl- 
!  tlon  set  out  in  the  order  of  this  court  or- 
:  dering  said  election,  and  now  on  record  In 
i  the  office  of  this  county."    At  Its  October 
,  term,  1871,  this  further  order  was  made: 
'■■  "On  motion  of  E.  H.  Hobson,  director  of  the 
Cumberland  &  Ohio  Railroad,  It  Is  ordered 
;  that  Z  F.  Smith,  president  of  the  Cumber- 
'  land  &  Ohio  Railroad,  be,  and  he  is  hereby, 
I  authorized  to  have  printed  for  the  county  of 
!  Green  the  bonds,  to  the  amount  of  two  hun- 
dred and  fifty  thousand  dollars,  the  amount 
of  subscription  of  Green  county  to  said  rail- 
road, In  the  following  denominations,  to  wit 
(the  same  to  be  conditioned  as  specified  In 
the  order  submitting  the  vote  of  tbe  said 
county):    125  bonds  at  91.000,  fl25.000;  200 
bonds  at  $500,  $100,000;  260  bonds  at  flOO, 
$25,000."   At  tbe  January  term,  1872,  bonds 
to  the  amount  of  $1,300  were  ordered  to  be 
Issued,  and  at  the  February  term  $5,000 
more.   At  the  April  term,  1872,  the  following 
order  was  entered:    "Application  was  this 
day  made  to  tbe  prraiding  Judge  of  the  coun- 
ty court  of  Green  county  by  the  president 
and  board  of  directors  of  the  Cumberland  ft 
Ohio  Railroad  Company  to  issue  the  bal- 
ance of  the  bonds  of  said  county,  to  the 
amount  of  the  subscription  of  said  conn^ 
of  Green,  to  the  said  Cumberland  &  Ohio 
Railroad  Company;    and,  tbe  court  being 
.  BufBcIently  advised,  it  Is  ordered  by  the 
court  that  the  balance  of  tbe  said  bonds 
be,  and  they  are  hereby,  ordered  to  be  Is* 
sued,  to  be  signed  by  the  judge  of  said  coun- 
ty court  of  Green  county,  and  countersigned 
by  the  clerk  of  said  court,  as  required  by 
the  charter  of  said  company."    Under  this 
order  tbe  bonds  here  In  controversy  were 
Issued.    They   read   as   follows:  "United 
States  of  America.    County  of  Green,  State 
of   Kentucky.    For  tbe   Cumberland  and 
Ohio  Railroad.  Twenty  years  after  date,  the 
county  of  Green,  In  the  state  of  Kentucky, 
will  pay  to  tbe  bolder  of  this  bond  the  sum 

of    with  Interest  thereon  at  the  rate 

of  six  per  cent,  per  annum,  payable  semian- 
nually upon  presentation  of  the  proper  cou- 
pons hereto  attached,  principal  and  interest, 
being  payable  at  the  Bank  of  America,  In 
the  city  of  New  York.  In  testimony  where- 
of, the  jDdge  of  the  said  county  of  Green 
has  hereunto  set  his  hand  and  affixed  the 
seal  of  said  county,  on  the  1st  day  of  April, 
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A.  D.  1871,  and  caused  the  same  to  be  at- 
tested by  the  county  clerk,  TVtio  baa  also 
slgued  tbe  coupons  hereto  attached." 

Appell«e,  James  D.  SbortelU  is  tbe  bolder 
of  of  these  bonds,  eocb  for  the  sum  of 
$1,000.  asid  of  one  bond  for  $50(>.  He  filed 
tbts  stdt  agaiirat  the  county  of  Green  to  re- 
cover on  tbe  past-due  conpoiis.  The  county 
pleaded  In  defense  of  tbe  suit  the  conditions 
above  set  out.  On  tbe  former  appeal  a  de- 
murrer  waa  suetatned  to  tbe  answer  on  tbe 
ground  that  it  did  not  state  the  facts  relied 
on  sufficiently  to  raise  tbe  question  alined  to 
be  preaented.  See  Shorten  r.  Green  County, 
60  S.  W.  522,  63  S.  W.  9T0.  On  tbe  return  of 
tbe  case  to  tbe  circuit  court  the  answer  was 
amended  so  as  to  set  out  all  the  facts  above 
stated,  and  It  was  pleaded  that  the  conditions 
upon  wblcb  the  subscription  was  made  bad 
not  been  compiled  with ;  tbat  the  Cumberland 
&  Ohio  Uallroad  failed  to  «-ect  or  construct 
a  line  of  railroad  through  Green  county,  or 
within  one  mile  of  tbe  town  of  Greensbnrg; 
tbat  there  is  no  railrovd  now,  and  never  was 
any  railroad,  running  tbrougb  Green  county; 
that  DO  part  of  tbe  amount  subscribed  wa» 
evCT  spwit  in  Green  county  in  the  construc- 
tion of  any  railroad  tberetn,  and  that  the 
county  was  not  exonerated  from  the  payment 
of  the  capital  stock  voted  by  it  to  tbe  Ellza- 
betbtowu  &  Ttmnessee  Railroad;  that  the 
conditions  pre9crli>ed  In  the  subscription  were 
all  disregarded  and  never  fulfilled;  and  that 
the  bonds  were  Issued  wtthout  authority  of 
tew,  in  violation  of  the  rtRhts-  of  the  taxpay- 
ers of  Green  oonnty.  The  court  sustained  a 
demurrer  to  tbe  auEfwer,  and  the  defendant 
appeals. 

It  is  conceded  tbat  tbe  appellee  is  a  bona 
fide  purcbaaer  of  tbe  bends,  without  notice 
of  tbe  defense  now  set  up  by  the  county,  and 
tbe  question  to  be  determln^  la  wbetber,  not- 
withstanding this,  the  defense  relied  on  i» 
good  against  falm.  In  determining  this  ques- 
tion an  important  distinction  Is  made  by  tbe 
authorities  between  those  bends  wtrieh  con- 
tain rerftals  certifying  that  tlie  preliminary 
requisites  for  the  issue  of  municipal  bonds 
Inve  all  been  complied  with,  and  bonds  con- 
taining no  such  recitals.  Thus  In  Citizens' 
Savings  Association  v.  Perry  County,  J56  U. 
S.  701,  15  Sup.  Ct  550,  3&  L.  Ed.  585,  tbe 
United  States  Supreme  Court  said;  "But  It 
is  urged  that,  the  bonds  having  been  execut- 
ed and  Issued  by  those  whose  duty  It  was  to 
execute  and  Issue  them  whenever  tbat  could 
be  rightfully  done,  the  county  Is  estopped  to 
plead  tbelr  invalidity  as  between  it  and  the 
bona  fide  purchaser  for  value.  This  argu- 
ment would  have  force  If  the  material  clr- 
cumstauces  bringing  tbe  bonds  within  tbe 
authority  given  by  tew  were  recited  in  them. 
In  such  a  case,  according  to  the  settled  doc- 
trine of  this  court,  tbe  county  would  be  estop- 
ped to  deny  the  truth  of  tiie  recital  as 
against  bona  fide  holders  for  value.  But  this 
conrt  in  Buchanan  v.  Litchfield,  102  U.  S. 
278  (26  L.  Ed.  13S],  upon  full  consideration. 


held  that  the  mere  fact  tbat  tbe  bcoids  w«re 
Issued  without  any  redtal  of  the  drcuiratan- 
ces  bringing  them  within  tbe  power  granted 
was  not  of  itself  conclusive  proef,  in  favor 
of  a  bona  fide  bolder,  tbat  the  circumstances 
existed  which  authorized  them  to  be  Issued." 
See,  to  same  eCTect,  Town  of  Colomn  v.  Eaves. 
92  U.  S.  484,  23  L.  Ed.  579;  School  District  v. 
Sttme,  106  U.  S.  183,  1  Sop,  Ct.  84,  27  L.  Ed. 
90;  Carroll  County  v.  Smltb,  111  U.  S.  55«, 
4  Sop.  Ct.  639,  28  L.  Bd.  617;  Hopper  v. 
Town  of  Covington,  118  U.  S.  148,  6  Sup.  Ct. 
1025,  30  1j.  Ed.  190.  This  doctrine  was  re- 
cently reaffirmed  in'  tbe  case  of  Provident 
Life  &  Trust  Co.  v.  Mra-cer  County,  170  T,'. 
a  593,  18  Sup.  Gt.  788,  42  L.  Ed.  1156.  Tbe 
bonds  In  question  containing  no  redtala  as 
to  tbe  authority  of  tbe  officers  Issuing  them, 
or  as  to  the  performance  of  the  preilmliiaries 
requisite  to  tlielr  Issuance,  there  Is  no  estop- 
pel on  the  county  to  plead  tbe  trntti  of  these 
matters.  Municipal  corporations  are  riznply 
agents  of  the  state  for  local  purposes,  aod 
possess'  merely  such  powen  as  ate  eB:ia*e6Biy 
given,  or  may  he  property  In^llcd  because  es- 
sential to  effectuate  what  is- expressly  grant- 
ed. 1  Dillon  on  Municipal  Corporations.  1 
180;  Ottawa  v.  Carey,  108  U.  S.  110,  2  Sup. 
Ct.  361,  27  L.  Ed.  6G9.  Tbe  ofiicera  of  a 
municipality  have  oniy  such  powers  as  are 
conferred  upon  them  by  tew,  and  all  persons 
dealing  with  tbein  are  required  to  take  no- 
tice of  tbe  extent  of  their  authority,  because 
all  persons  are  required  to  tuke  notice  of  the 
laws  of  the  land.  Mayor  or  Bnltlmnre  v. 
Reynolds  (Md.)  83  Am.  Dec.  535;  Marsh  v. 
Fulton  County,  10  Wall.  088,  Ifi  L.  Ed.  1040. 
When  tbe  bonds  of  Green  county  were  offered 
njion  the  matket,  every  person  buying  tbem 
was  put  t^KJu  notice  that  tbe  counties  aC  tbte 
state  bad  no  authority  to  iBsne  bonds  of  tbis 
character  by  the  gencTHl  tews  of  tbe  state,  and 
tbat  tbe  bmds  in  question  were  not  binding 
on  tbe  county  unless  Issoed  by  spectel  legto- 
lative  authority.  It  was  therefore  incumbent 
upon  all  before  buying  these  bands  to  learn 
by  what  authority  they  were  Issued.  It  waa 
shown  by  the  bonds  tbat  they  were  issued 
"for  the  Cumberland  and  OWo  Railroad." 
They  were  made  payable  to  the  bolder.  When 
the  purchaser  loohed  to  the  charter  of  the 
Cumbfftand  &  Ohio  Railroad,  he  was  Inform- 
ed by  it  that  tbe  county  court  could  only  is- 
sue the  bonds  of  tbe  county  after  the  question 
of  making  the  subscription  had  been  submit- 
ted to  the  qualified  voters,  and  a  majority  of 
them  bad  voted  in  favor  of  the  subscription. 
He  was  also  informed  that  the  county  might 
make  a  subscription  on  such  conditions  as  It 
sow  fit.  There  being  nothing  on  the  face  of 
tbe  bonds  to  advise  him  on  these  matters.  It 
was  incumbent  on  him,  before  buying  paper 
which  was  Invalid  In  the  absence  of  expresr 
authority  In  tbe  officials,  to  look  to  the  rec- 
ord, and  see  under  what  circumstances  these 
bonds  had  come  Into  existence.  Wben  he 
looked  to  the  record  of  tbe  Green  county  court, 
which,  under  the  ae^  be  was  bauud  to  know 
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would  set  forth  the  facts,  be  was  apprised 
that  the  aubecriptlon  was  made  uiwd  the  cod' 
dltions  that  the  company  would  locate  and 
constrnot  Its  railroad  through  Green  county, 
and  within  one  mile  of  the  town  of  Greens- 
burg,  and  would  expend  the  amount  ao  snb- 
Bcribed  within  the  Itmits  of  Green  coanty, 
and  also  upon  the  further  condition  that  the 
bonds  should  not  be  issued,  or  the  county  pay 
any  part  of  either  ^Incipal  or  Interest,  until 
It  was  fully  exonerated  from  the  subscrip- 
tion to  the  Ellzabethtown  ft  Tennessee  Rail- 
road Company.  He  was  aleo  notified  that,  in 
tlie  order  of  tlie  court  under  which  the  vote 
was  taken,  It  was  expressly  submitted  wheth- 
er the  county  would  subscribe  $250,000  to  the 
capltnl  stock  of  the  Cumberland  &  Ohio  Hall- 
road,  "conditioned  and  to  be  paid  as  abore 
stated,"  and  that  in  the  order  making  the 
subscription  tt  was  stipulated,  "This  anb- 
serlption  Is  made  with  the  condition  set  out 
In  the  order  of  this  court  ordering  said  elec- 
tion and  now  on  record  In  the  office  of  this 
connty."  He  was  further  notllied  that,  in 
the  order  directing  the  bonds  to  be  printed, 
it  was  provided,  **the  same  to  be  condltioaed 
as  specified  in  the  order  suhmtttlng  the  vote 
of  the  said  county."  These  orders  of  the 
connty  court  were  the  authority  under  which 
the  bonds  were  Issued,  aad  the  only  authority 
which  the  officers  Issuing  them  had.  They 
plainly  disclosed  the  fact  not  only  that  the 
subscription  was  conditional,  but  that  It  was 
"to  be  paid  as  abore  stated,"  and  that  the 
bonds  were  "to  be  conditioned  as  specified 
In  the  order  submitting  the  vote."  The  coan- 
ty officials  had  no  authority  to  issue  a  bond 
not  conditioned  as  specified  In  the  order  sub- 
mitting the  vote,  for  the  subscription  was  ex- 
pressly conditioned,  and  only  to  be  paid  on 
condition.  If  the  county  officials  had  fol- 
lowed the  order  of  the  county  court,  and  is- 
sued bonds  conditioned  as  specified  In  the  or- 
der submitting  the  vote,  the  bonds,  on  their 
face,  would  have  Informed  every  purchaser 
of  the  conditions  on  which  they  were  voted. 
But  when  the  county  officials  neglected  to  do 
this,  and  Issued  instead  a  naked  promise  to 
pay,  without  any  recital  of  the  authority  un- 
der which  it  was  issued,  the  purchaser  was 
put  upon  Inquiry  as  to  their  authority,  and 
their  want  of  authority  Is  as  available  against 
blm  as  the  facta  pleaded  would  have  been, 
had  they  followed  their  authority,  and  con- 
ditioned the  bonds  as  specified  In  the  order 
sabmltting  the  vote.  In  executing  the  bonds 
in  their  present  form,  the  county  officials 
may  have  supposed  that  the  rights  of  the 
county  were  suflSclently  protected  by  the  or- 
ders entered  In  the  county  court.  The  rule 
on  the  subject  is  thus  stated  In  Halner  on 
Municipal  Securities,  S  413:  "Where  bonds 
purporting  to  have  been  Issued  by  a  munici- 
pality coDtalo  DO  recitals  of  an  election,  or  of 
proceedlngB  and  orders  of  the  municipality; 
but  arc  mere  naked  promises  to  pay,  every 
porebascf  aad  bolder  of  the  securities  It 


chargeable  with  notice  of  whatever  appears 
upon  the  face  of  the  records.  If  in  such  case 
it  appeal's  upon  the  face  of  the  records  that 
the  commlssloaers  had  no  authority  to  issue 
the  bonds,  the  municipality  could  avail  itself 
of  that  want  of  authority  as  a  defense  to  an 
action  even  by  a  bona  fide  holder.  When  the 
laws  or  constitutional  provisions  relating  to 
the  Issuance  of  county  bonds  point  to  the 
conaty  records  as  evidence  of  facte  required 
to  authorize  their  Issuance,  such  records,  and 
not  the  recitals  in  the  bonds,  must  be  looked 
to  by  all  persons  proposing  to  deal  in  them." 
In  Lewis  T.  Bourbon  County  C(Mm*r8,  12  Kan. 
216,  the  court,  by  Brewer,  J.,  said:  "Every 
one  dealing  with  the  commissioners  or  pur- 
chasing such  securities  must  take  notice  of 
the  law  under  which  they  act.  •  •  •  That 
these  bonds  are  negotiable  paper  does  not  al- 
ter the  case.  The  law  merchant  does  not 
make  the  act  of  an  agent  proof  of  bis  authori- 
ty." In  Veeder  v.  Town  of  Lima,  19  Wis. 
287,  the  court,  by  Chief  Jusrtloe  DIx<m,  said, 
after  ref^rlng  to  similar  statutory  provisions 
as  In  the  act  referred  to:  "These  provlsioas 
mark  very  clearly  to  my  mind  the  IntentloD 
of  the  Legislature  that  all  persons  negotiating 
for  the  bonds,  whether  directly  with  the  su- 
pervisor or  with  third  parties,  must  look  to 
the  records,  and  govern  themselTes  accord- 
ingly. Th^  are  public  records,  open  at  all 
times  to  Inspection;  or.  If  In  any  cases  It  Is 
Inconvenient  or  imiwactlcable,  transcripts  can 
be  had  at  a  trifling  expense."  In  Cooley  on 
Constitutional  Limitations,  In  a  note  to  side 
page  217,  after  collecting  many  authorities 
as  to  the  effect  of  recitals  in  such  bonds,  and 
quoting  at  length  from  Gould  v.  Town  of 
Sterling,  23  N,  T.  464,  which  Is  to  the  effect 
that  the  municipality  Is  not  bound  by  recitals 
In  bonds,  if  unauthorised,  the  distinguished 
author  says:  "It  is,  of  course,  Impossible  to 
reconcile  these  authorities,  but  the  doctrine 
in  the  case  of  Gronld  v.  Town  of  Sterling  ap- 
pears to  us  to  be  sound,  and  that,  wherever 
a  want  of  power  exists,  a  purchaser  of  the 
security  Is  chargeable  with  notice  of  It,  If 
the  defect  Is  disclosed  by  the  corporate  rec- 
ords, or,  as  In  that  case,  by  other  records, 
where  the  power  Is  required  to  be  shown," 

It  is  Insisted,  however,  for  appellee,  that, 
by  the  terms  of  the  subscription,  It  was 
made  upon  the  condition  that  the  iMUds 
should  not  be  Issued,  or  the  county  pay  ai^ 
part  of  either  the  principal  or  Interest  of  the- 
amount  subscribed,  until  the  county  was  ex- 
onerated from  the  payment  of  Its  subscrip- 
tion to  the  Ellzabethtown  &  Tennessee  Rail- 
road. It  Is  urged  that  this  part  of  the  con- 
dition was  made  precedent  to  the  Issuing  at 
the  bondrf.  but  that  the  rest  of  the  condition, 
to  the  effect  that  the  company  should  locate 
and  construct  its  read  through  Green  connty, 
or  within  one  mile  of  Greensbnrg,  and  ex- 
pend the  amount  subscribed  -In  Green  coun- 
ty, was  not  made  a  condition  precedent  to 
the  issue  of  the  bonds,  end  therefor  only  an 
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obUgation  waa  Imposed  iqjton  tbe  railroad 
company,  tor  tbe  performance  of  which  the 
county  only  looked  to  it.  It  Is  also  In^sted 
that  !t  Is  BbowD  by  tbe  record  that  the  snb- 
acrlptlon  to  tbe  Bllzabethtown  &  Tennessee 
Railroad  was  void.  We  cannot  concur  in 
either  of  these  conclusions.  The  meaning  of 
the  contract,  tak^  as  a  wliole,  is  that  the 
subscription  is  upon  the  condition  that  the 
company  shall  locate  and  construct  Its  rail- 
road through  Green  county,  and  within  one 
mile  of  Greensburg,  and  eqnnd  the  amount 
subscribed  in  the  limits  of  Green  county; 
and  the  further  condition  la  added  that  tbe 
bonds  are  not  to  be  Issued,  or  anything  paid 
on  account  of  the  subscription,  until  the 
county  Is  exonerated  from  Its  former  sub- 
scription to  the  Ellzabethtown  &  Tenneasee 
Railroad.  In  other  words,  the  bonds  are  not 
to  be  Issued  until  this  release  la  made,  and 
after  the  release  is  made  the  bonds  may  be 
issued,  but  they  are  to  be  aubject  to  the 
condition  that  the  company  ahonld  locate 
and  construct  Ita  road  as  above  set  out  The 
railroad  autboritlea,  in  applying  to  the  coun- 
tj  court  for  a  rote  on  this  subject,  intended 
by  their  petition  for  the  people  of  the  county 
to  understand  that,  before  any  liability  was 
created,  tbe  old  subscription  to  the  Bliaa- 
bethtown  A  Tennessee  Railroad  was  to  be 
out  of  tbe  way  entirely,  and  that  after  this 
was  done  the  promise  of  the  coun^  to  pay 
waa  to  be  conditioned  on  the  location  and 
construction  of  tbe  road  through  Green  coun- 
ty, and  within  one  mile  of  tiie  town  of 
Greensburg.  In  construing  the  contract,  the 
court  must  bear  in  mind  that  it  was  a  propo- 
sition submitted  by  the  railroad  company 
to  be  voted  on  by  the  people  of  Green  coun- 
ty, and  that  construction  must  be  adc^ted 
which  waa  clearly  contemplated  1^  the  par- 
ties at  the  time.  Tbe  railroad  company  in- 
tended the  pec^le  to  understand,  and  the  peo- 
ple unteratood,  from  the  paper  when  tliey 
voted  on  the  subscription,  that  they  were  to 
get  a  railroad  through  the  county,  and  that, 
if  they  did  not  get  It,  their  subscrlptlona.  be- 
ing "conditioned  and  to  be  paid  as  above 
stated,"  would  not  be  binding  upon  the  coun- 
ty. That  this  waa  the  understanding  of  the 
parties  Is  conclusively  shown  by  the  order 
of  the  county  court,  made  on  the  motion  of 
the  railroad  company,  directing  the  bonds  to 
be  printed,  "tbe  same  to  be  conditioned  as 
speclfled  in  the  order  submitting  the  vote  of 
the  said  county."  Aa  to  the  matter  of  the 
subscription  to  the  Ellzabethtown  &  Ten- 
nessee Railroad,  the  record  shows  the  fol- 
lowing order  of  tbe  county  court,  made  on 
May  20.  1868:  "This  day  T.  R.  Barnett,  pre- 
siding Judge,  and  D.  T.  Towles,  clerk,  ot  the 
Green  county  court,  produced  their  certificate 
In  words  and  flgtu^s  as  follows,  viz.:  "We, 
T.  R.  Barnett,  presiding  iudge,  and  D.  T. 
Towles,  clerk,  of  the  Green  county  court, 
duly  authorized  to  compare  the  pollbooks  of 
Green  county,  certify  that  at  an  election 


held  in  said  oounly  at  the  various  voting 
places  in  said  county  on  tbe  16th  day  of  Uay, 
1808,  on  the  question  whether  the  county 
court  of  Great  couniy  shall,  t<a  and  on  be- 
half of  said  county,  subscribe  tar  8,000 
shares  of  the  capital  stock  of  the  Ellsalietb* 
town  &  Tennessee  Railroad  Company,  to  tie 
paid  for  in  the  bonds  of  said  county^  payable 
in  twraty  yeara,  and  bearing  six  per  cent  In- 
terest payable  semiannually  in  the  dty  of 
New  Tork,  with  Interest  coupons  attached 
th«eto,  and  that  K86  votes  were  cast  for  said 
subscription,  and  204  against  said  subscrip- 
tion.  May  20th,  1868.  •  T.  R.  Barnett  D. 
T.  Towles.'  It  is  therefore  ordered  by  the 
court  that  the  said  vote  be  and  is  now  enter- 
ed of  record  aa  follows,  to  wit:  586  votes 
were  cast  for  said  subscription,  and  201  votes 
were  (»st  against  said  subscription,  showing 
that  there  is  a  majority  for  said  subscrlptlcn 
of  S82  yotBB.  It  Is  now.  therefore,  ordered 
that  the  clerk  of  this  court  for  and  on  be- 
half of  tbe  county  of  Green,  make  said  sub- 
scription on  tbe  terms  speclfled  in  tbe  order 
submitting  the  question  to  a  vote  as  afore- 
said." 

It  la  insisted  that  the  order  la  void  because 
the  county  court.  Instead  of  making  the  aub- 
Bcriptton,  delegated  this  duly  to  its  derk; 
and  Mercer  Ckranty  Court  v.  Kentucky  Biver 
Navigation  Company,  71  Ky.  SOO,  is  rdled  on. 
But  in  that  case  the  order  of  the  coun^  court 
appointing  the  commisskmer  to  make  tbe 
aubacrtptlon  contained  these  words:  "Bat 
said  commissioner  Is  directed  not  to  sub- 
scribe sold  stock,  or  any  part  thereof,  until 
said  company  shall,  by  proper  orders  entered 
on  tbe  traoks,  agree  that  no  part  of  their 
subscription  shall  be  mortgaged  rmdet  the 
provisions  of  the  tenth  section  of  the  act  of 
the  Kentucky  Legislature  incorporating  aald 
company,  nor  shall  the  county  of  VLwca  be 
in  any  manner  bound  for  ttie  aubsoiption 
herein  decreed  to  be  made  until  said  com- 
pany  has  acc^ted  it  upon  the  conditions 
herein  set  forth."  It  was  held  that  tbe  pow- 
er, of  ttie  county  court  to  make  the  sulMCrip- 
tlon,  being  conferred  by  law,  miKt  be  ezer* 
dsed  by  it  and  that  it  could  not  confer  up- 
on a  commissioner  the  power  to  determine 
Important  questions  submitted  for  Its  deter- 
mination. The  ground  of  ttie  declslcm  was 
that  there  was  no  subscription  unless  cotain 
things  were  done,  and  the  commissioner  was 
to  determine  wfaetbw  these  things  were 
done,  and  thus,  by  the  exercise  of  his  discre- 
tion, determine  whether  the  subscription 
should  be  made,  whereas  the  law  had  vested 
this  discretion  alone  in  the  county  court 
But  the  case  before  us  la  wholly  different 
No  discretion  is  conferred  upon  the  cminty 
clerk.  He  Is  simply  directed  absolutely  to  do 
a  clerical  act  Comity  courte  cannot  conven- 
iently sign  subscription  pajim  m  documents 
of  thta  kind,  and  tar  convenience  such  bodies 
usually  act  by  a  commlsaloner  or  agent  in  tbe 
discharge  of  the  mere  clerical  duty  of  signlns 
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the  pspen.  Such  a  course  of  doing  the  buBl- 
nesB  has  been  often  niBtained.  23  Am.  A 
Eng.  Enc7-  of  ls.w  Ed.)  369,  366;  Miller 
T.  New  York,  108  U.  8.  S8S.  8  Sap.  Gt  228. 
27  Z..  Ed.  971;  BlrdBfU]  T.  Olark  (N.  T.)  29 
Am.  Bepw  106;  Burrlll  Nabant  Bank 
(Masa.)  8B  Am.  Dec.  896;  Dillon  on  Mn- 
nidpal  GorpontkUM,  |  Oa  Aa  the  case  Is 
here  only  on  demurrer,  the  qneation  is  not 
presented  whether  the  aubsolptlon  was  in 
fact  made. 

Again.  It  la  urged  that  4^  milea  of  raUroad 
haTO  been  built  in  Green  county  1^  a  sue- 
ceasor  of  the  Oumberland  ft  Ohio  Ballroad 
Company,  and  thla  Is  relied  cm  aa  a  compli- 
ance with  the  condition  of  the  contract  un- 
der the  ease  of  Prorldenoe  Trust  Co.  t.  Mer- 
cer County,  170  U.  8.  602, 18  Sup.  Gt  788,  42 
L.  Ed.  1166;  but  that  case  rests  <m  the  pecul- 
iar facta  there  shown,  tt  being  held,  in  etfect, 
that  the  contract  was  substantially  complied 
with.  That  la  not  tte  case  liere.  Tliere  has 
been  no  aubatantlal  compltance  with  the  con- 
tract The  road  was  to  be  built  from  the 
Ohio  River  to  the  Tennessee  line,  and  tlie 
sntMcrlptlon  was  made  on  the  condition  tliat 
it  was  to  be  paid  when  the  road  was  con- 
structed tlirough  Green  county.  It  has  never 
been  coDstrocted  through  Grem  county,  nor 
does  its  construction  In  any  manner  approxi- 
mate a  folflUment  of  the  conditions.  To  btrfd 
that  there  has  been  a  compliance  with  the 
terma  of  the  contract  would  be  to  give  no 
effect  to  the  natural  meaning  of  the  lan- 
guage used.  People's  Ferry  Co.  t.  Balch,  74 
Mass.  808;  Memphis,  etc  Hallway  t.  Thomp- 
Bon,  24  Kan.  170. 

The  fact  that  the  county  paid  the  Interest 
on  the  bonds  for  a  few  years  does  not  es- 
top it  to  .show  their  invalidity.  Marsh  v. 
Fulton  County.  ID  WalL  670.  19  L.  Ed.  1040; 
Norton  v.  Shelby  County,  U8  U.  &  426,  6 
Sup.  Ot  1121,  SO  L.  Ed.  178:  District  Tp.  ot 
Doon  T.  Onmmlna,  1^  IT.  S.  866, 12  Si^.  Ot 
220,  86  L.  Ed.  1044;  Mercer  County  v.  Provi- 
dence Life  ft  Trust  Co.,  72  Fed.  628. 19  a  a 
A.  68;  Oravea  v.  Saline  Co.,  161  U.  8.  873, 
16  Sup.  Gt  620,  40  L.  Ed.  782. 

We  therefore  conclude  that  npon  the  facta 
sbomi,  flie  county  of  Grem  is  not  liable  iq>- 
on  the  bonda  sued  on.  and  that  the  court 
should  have  overruled  the  donuner  to  tbe 
answer.  As  the  case  was  submitted  both  on 
a  demumff  pa&  a  motion  for  Judgment  not- 
withstanding the  answer,  we  will  not  now 
direct  a  Judgment  to  be  altered  for  the  de- 
fendant As  the  bonds  in  contest  contain  no 
redUls,  no  iqiinlon  Is  Intimated  on  the  con- 
flict of  authority  refeired  to  by  Judge  Cooler 
as  to  whether  municipal  officers  fsanlng 
bonds  without  authority  can  estop  the  mu- 
niclpsUty  by  reciting  in  the  bonds  that  th^ 
have  such  authority. 

Judgment  reversed  and  cause  remanded 
fat  further  proceedings  not  inconsistent  here- 
with. 

SBTTLB^  J.,  dedliwd  to  lit  In  the  caaak 
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STUART  V.  HARMON. 

(Court  of  Appeals  of  Eeutn^.  Jsne  'SO, 

1S03.) 

"Not  to  be  officially,  reported." 
Modification  ot  opinion.  For  fomw  <vln- 
ion,  see  72  8.  W.  866. 

PER  CURIAM.  The  opinion  la  modified 
to  the  extent  of  leaving  open  the  questloD 
whether  or  not  Harmon  shonld  be  charged 
with  the  proceeds  of  the  sale  to  those  dalm- 
jag  under  the  Swan  patent 


NEW  YORK  LIFE  INS.  CO.  v.  JOHNSON'S 

ADM'B. 

(Goort  of  Appeals  of  Kentucky.  June  21^ 

1008.) 

"To  be  ofllclally  reported." 
Modlllcatlon  <tf  opinion.   For  former  <^n- 
ion,  see  72  8.  W.  762. 

PER  CURIAM.  As  no  objection  seems  to 
have  been  made  to  the  introduction  of  the 
memorandum  book,  so  much  of  the  opinion 
as  relates  to  the  right  to  introduce  the  same 
as  evidence  Is  withdrawn,  and  the  question 
will  remain  an  open  one,  without  this  court 
bdng  committed  to  any  view  of  it 


EDWARDS  V.  LOGAN. 

(Court  of  Appeals  of  Kestudv.  June  20, 
1908.) 

"To  be  officially  reported." 
Modification  of  i^lnlon.  For  original  opin- 
ion, see  70  8.  W.  852^ 

O'RBAR,  J.  The  Yerj  earnest  petltlOD  for 
a  rehearing  has  Induced  a  careful  re-ex&m- 
Inatton  of  the  record,  and  that  by  other 
Judges  than  the  one  who  wrote  the  opinion. 
As  the  result  the  court  concdudes  to  adhere 
to  the  former  opinion.  However,  there  are 
two  matters,  unimportant  as  affecting  the 
result  or  any  conclusion  of  law  announced, 
that  we  desire  to  correct  We  do  not  and 
did  not  Intend,  by  anything  said  in  the  opin- 
ion respecting  the  action  of  the  two  commis- 
sioners who  canvassed  the  retuma,  to  inti- 
mate that  they  were  actnated  by  other  than 
prafectly  honest  motives,  or  that  their  count 
of  the  ballots  was  not  absolutely  fair.  TbB 
order  appointing  the  commissioners  recites 
that  "thla  order  is  made  without  prejudice 
to  the  righto  of  either  party."  This  the  court 
construed  Into  being  a  formal  exc^itlon, 
though  it  appears  the  order  waa  indorsed 
"O.  K."  by  one  of  the  parties  and  by  the  at- 
torney of  the  other.  It  Is  said  this  operated 
as  a  consent  to  the  order,  and  perhaps  It 
did. 

Lewis  Hill  and  George  Parsley  were  held 
by  the  lower  court  to  be  Ulegal  voters.  But 
tiieir  votes  were  not  deducted,  because  there 
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waa  not  Biifl6l«<il:  eildetiekt  in  the  c^inlon  of 
tbe  tH«l  ludge  as  to  bow  ttaey  voted  to  au- 
thorize It  Hill,  we  held  to  be  an  Ulegul 
voter,  but  as  to  Parsley  we  did  not  decide 
whether  or  not  he  was  a  legal  voter.  "We 
concluded,  also,  that  there  was  not  sufficient 
evidence  as  to  how  they  voted  to  warrant 
the  deduction  of  their  votes  from  those  of 
either  candidate.  It  is  due  to  the  trial  Judge 
to  say  that  the  result  of  his  finding  respect- 
ing these  two  votes  is  sustained;  but,  as 
neither  he  nor  this  court  rejected  those  vot^ 
the  result  is  not  affected. 
The  petition  for  rehearing  li  overruled. 


SBflTLS,  J„  not  sitting. 


McNULTT  et  al.  v.  TOOPF  et  aL 

(Court  of  Apinals  of  Keotuckar.  Juae  20^ 

1903.) 

HUMICIPAL  CORPORATIONB-ORDINANCES-VA- 
LIDITY  —  TITLE  —  8UFFICIEN0Y  —  ApOPTION 
—RECORDS— POLICE  POWERS— INTOXlCATraO 
UQTTORS— CLOSING  SALOONS  —  ^EHAUTltlS 
fcOTlOM--^PLBADII90. 

1.  An  or«iMHb«e  entitled  en  brtnU8U««  bn>- 
hibtting  the  diapeosing  of -i^trituoaB  liQuor*  dur- 
ing certain  boure,  clotsiug  salooiw,  coSee  houses 
aod  like  places  of  Inisiness  during  such  period, 
snd  rcQUlring  t^e  remotTil  of  obStrtKnioofl  to  the 
Interior  view  from  Baloons,  coffee  bouses,  or 
like  places  of  bui^aess,  is  not  repugnant  to  Ky. 
St.  i  3050,  providing  that  no  ordinance  sbul 
embrace  more  than  one  subject  wbich  shall  t>e 
expressed  in  the  title. 

2.  Under  Ky.  St.  §  3058,  confening  power  on 
certain  cities  to  regulate  the  ssliing  or  glVIng 
away  of  spirituous  linuofs  by  any  person  within 
the  city  otber  than  those  duly  licensed,  and  to 
pass  such  ordiuancea  as  mdy  be  expedient  in 
maintaining  tbe  peace,  good  government,  h^sltb. 
and  welfare  of  tbe  city,  an  ordiuauce  problbitlog 
the  dispensing  of  spirituous  liquors  between  cer- 
tain bxmn  of  the  night,  requiring  the  doMng 
of  saloons,  and  the  removal  of  obstructions 
from  the  Interior  view  of  sfllooVia,  Is  authoi-lzed. 

3.  A  provision  in  the  mtiiuaaee  prohibiting 
druggists  from  dlspeosiog  spirltooin  Hquors  be- 
tween certain  hours  of  the  night  is  invalid,  a 
druggist  not  being  permitted  to  dispense  liquors 
at  any  time  as  a  drink. 

4.  Tbe  ordinance,  In  prohlbith^  Wltolcsale 
liquor  dealers  from  dispeiurisiK  liquen  during 
certain  hours,  is  invalid. 

5.  An  ordinance,  in  declaring  that  the  &l- 
trance  or  exit  of  any  person  from  Sny  salooo 
during  the  honrs  specified  that  same  suoald  be 
doped  should  be  prima  facie  evidence  of  its 
violation  is  invalid,  as  an  attempt  to  legislate  on 
the  wei;iht  and  effect  of  evidence. 

6.  Where  the  invaMd  provisions  of  an  ordi- 
nance can  be  eliminated  without  affectiog  tbe 
remainder,  it  will  not  be  invalid  in  toto. 

7.  In  an  action  for  the  penalty  for  violating 
an  ordinance  refniirinc  tbe  closing  of  saloons, 
an  answer  controverting  lAe  validity  of  tbe 
ordinance  because  it  had  not  been  pnbliabed  as 
required  by  Ky.  St.  S  3045.  may  be  filed,  and 
the  qiiewtion  of  fact  investigated. 

8.  Under  Ky.  St.  8  3003.  provldfng  that -(he 
general  council  sbnii  ctfuse  all  ordinances  passed 
by  them  to  be  fairly  recorded  in  the  journal 
of  proceedings,  an  answer  In  an  action  for  the 
penalty  for  violating  an  ordinance  averring 
that  the  ordlnhtice  was  not  Tecorfled  In  ■  the 
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jmomal  on  fte  dsjn  It  passed  tiie  respeetiTe 
houses  is  InsntBdeat,  as  k  dees  not  aver  that 
the  proceedings  of  the  board  weis  not  recorded 
at  an. 

Appeal  from  Clrctdt  Oeurt,  McCraoken 

County. 

"To  be  offidally  reported." 

Action  by  F.  P.  Toepf  aod  others  against 
James  McNulty  and  others.  From  a  Judg- 
ment in  favor  of  defendanta,  plaintiffs  ap- 
peal. Reversed. 

11168.  fe.  MaiB,  tor  «iV«flNftNik    SWMl  & 

Berry,  ftur  appeHees. 

lO'KBA'R,  J.  I^bts  pfoceedlds:  ttnl  anpeal 
Involves  the  valldtty  of  the  fonb^vlns  ordi- 
nance, passed  by  the  general  couticil  of  the 
<jlty  of  Padocah,  a  city  of  the  secotid  class: 

**Atn  ordinance  iffohttltlBg  the  aelllag,  dls- 
penstng  br  givtag  away  9t  any  «i^ti>H>Bk 
vlaetts  or  -nMlt  Uqnoift,  between  the  houra 
of  10:80  o'otock'p.  m  Md  5  o*el«4d£  a.  m. 
cloatAg  salbons.  ccrfCee  houses  and  Uk« 
places  of  liuelneaa  dvrlag  said  hoars;  pro- 
.  vldlAg  for  the  reatoral  of  obMracUon* 
to  aa  Interior  view  from  tho  azt«rtor*aiKl 
•front '  of  aiv  btiUdiBg  ecenpled  -by  a  sa- 
loon, coffee  house  «r  UBte  bvaineas  or  call- 
Ihb,  on  oortaln  days  «nd  ««iteln  houra. 
and  prescribing  .penattleB  Car  tHriatlaa  of 
itB  VTovtaton^ 

"Beit  ttrdiUuM'titr  tte'QMneml  GknnnD  of 
ibe  Olty  bf  Piaaucali.  Ky. 

"Sectt6n  1.  Vuat  ft  Shall  t»  uMmrfkl  «or 
any  mXoCto,  coffee  boose  «r  tiitker  place  where 
spirituous,  vinous  or  malt  liquors  cm  sold  by 
tbe  diftik  tn  tbe  dty  «f  Fsauflsb,  Dsmu,  of- 
fer Mr  sale  or  gtre  away  tdtlsir  or  109  of 
Said  HQUors  btftween  the  Mmin  of  10J30  p.  m. 
and  5  otleek  u.  m. 

'^ec.  &.  ThSt  each'  and  «v«rytBato(m,  cof- 
^  hobse  w  otber  pkiee  irhere  tvlrttaoaa 
vitaotrs  vr  malt  IfQuers  4te«Ma  by  tbe  Arlnk. 
In  ilK  «ity  of  Pattaesli,  shall  be  tightly  cloa- 
ed,  tCfont  -^de  and  rear  at  10:80  o*«lodc  p. 
m.  and  the  same  Alnll  wtt  be  reepeiied  until 
5  o'clo(A  a.  m.  the  Mcceeffing  noMlag,  and 

:  ffae  Ctttranee  to  or  ««lt  tmn  uy  aaloon. 

'  dMree  house,  or  ottter'place  -Miere-^plrKnaB. 

'  Vtntfua  or  malt  thkuois  &re*«old  by  the  drink 
In  the  tity  of  Paduoah  by  any  pevMu  or  per- 
IMns  Coring  tbe  time  bareln  'pacified  ttnt 
mitae  tAiall  be  closed,  shall  be  beld  aa  prima 
Taele  evidence  of  a  vMatlMi  of  tUa  <Mvtlon. 

!  '*Bec.  S.  rrhflt  whereas  tbe  police  of  thf> 
city  are  deterred  by  ttie  regulatlena  govern- 
ing the  police  department  fran  cMtettag  tbe 
-snloohs,  each  -and  evety  ttiloon,  iMil!ee  tion»e 
or  other  place  where  splritadiM,  tinoos  or 

,  ttuilt  llqtMirs  are  mid  by  the^ribk  tb  tbe  dty 
'Of  Paducah.  eball  In  the  ftont  doora  an«l 
front  partitions  of  same,  Mm  All  bHoda. 
«pen  all  screens,  wmore -Mained  i^sa  or 
YMated -wlnOowa.  and  MMoiove  tozes  or  ner- 

I  chandlse,  and  any  other  matter  or  tMng 
which  may  obstruct  the  view  of  the  Interior 

I  ot^MAi'^eeflmBiitko'fMDtltfaOMdf  au  all 
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d07«  BOW  fixed  by  tbe  state  that  thMe 
places  ElUkll  be  closed,  and  between  tbe  bonis 
ot  10:80  p.  m.  and  6  o'clock  a.  m.  as  vro- 
Tidtd  tec  doMd  iMmn  tai  the  prasedliig  mm- 

tlon. 

**6ee.  4.  Tbat  it  sbaU  be  ludawtol  tor  Bay 
druggist,  svecei7-mam  wholesale  ttquor  dssl- 
er,  or  other  person,  to  dispense,  sell  or  gfve 
awar  antr  spfrltvoua,  vlooas  or  malt  Uqaora 
t>etween  tbe  boors  ot  i3^M>  o'clock  p.  m.  asd 
6  o'clock  a.  m. 

*^ec.  5.  That  for  tbe  Tlohitlaa  of  oagr  at 
tbe  proTlsloits  of  any  of  the  florcgcdng  see- 
tiens,  the  offender,  upon  convlctioD  of  tibe 
first  offesBe,  shall  be  fined  my  lUDOimt  aot 
less  than  ten  doUars  (|10.00)  nor  more  than 
flftecD  doUazs  (MS-OO),  upon  the  convietSon 
of  tbe  BBcand  offense,  tbe  offender  shall,  be 
fined  in  any  amrant  not  leas  than  fifty  -dol- 
lan  (fCaOO)  nor  men  than  tAxty  doltes 
(¥60.00),  vpon  ooBTictlon  of  the  tUrd  oObwk, 
the  offender  shall  be  fined  in  any  amonnt  not 
less  than  BOTcoty^lTe  dtdlers  11(76.00^  oDr 
more  than  one  bandDtd  dollars  ((100.00)  «iid 
In  addttlon  Uiereto  the  Hcenae  to  sell  spMtv- 
ons,  idnons,  iss  malt  Utoota,  tai  tbe  tity  of  Fa- 
dncab,  leaned  to  boxA  (SKendlng  person,  -or 
Ann,  ^all  be  Corteited. 

*%ec.  S.  That  all  ordinaaoea,  sr  parts  o£  or- 
ftnancea,  eoofllctUtg  with  juy  of  the  pto- 
TlateM  of  this  ordinance,  are  to  tiie  CKtent 
of  such  confllction,  hereby  repealed,  andtthls 
ordfaiance  skail  take  effect  fnun  and,  after 
Its  passage  and  approral.  * 

"Adopted  by  the  Coundt  Nvr.  17th*  IMS. 

"Chas.  Reed,  Prest. 

"Adopted  by  the  Board  of  Aldermen,  Dec. 
4fli,  1902.  Ohas.  Q.  G.  Prsst 

"Approved  Dec.  10th,  1902. 
"D.  A.  ¥^F,  Mayor." 

The  first  objection  to  the  ordinance  is,  It  Is 
QlaioMd,  t^t  its  title  embraces  more  tbftn 
one  subject,  and  is  therefore  repugnant  to 
section  ^059  of  tbe  Statutes,  namely:  "No 
ordjln^nce  shall  embrace  more  tbau  one  sub- 
ject, ajid  tbat  shall  be  ei^iweased  in  the  ttftHi." 
Tbe  court  is  of  the  opinion  tbat  the  fact  that 
tbe  subject-ma.tter  Ifl  detailed  in  the  title- more 
minutely  than  Is  qecessary  does  mtt  hivali- 
date  the  ordlttance.  Allen  v.  HaU,  14  Bosk, 
85.  What  this  title  really  means,  and  tbe 
sum  of  It  is,  ttiAt  tbe  ordinance  Is. one  "to 
further  regulate  the  sale  of  spirituous,  t1- 
nona,  and  malt  liquors  tai  the  dty  of  Pftda- 
ca,h."  The  main  objection  to  the  provtsjons 
of  this  ordinance  Is,  It  is  argued,  tbat  It  la 
an  imppopei!  eaerolse  of  tbe  police  power  of 
tbe  state.  Among  the  powers  conferred  np- 
the  munljclpaUtiee  of  cities  of  the  second 
class  is  that  (subsection  10,  S  30S8,  Ky.  St): 
"To  restrain,  regulate  and  prohibit  tbe  sell- 
ing or  giving  away  of  any  spirituous,  i^ous 
or  malt  Uqncas,  by  any  person  within  the  olty 
otber  than  those  du^  llceoBed;  to  forbid  and 
pnjplsb  tbe  selUvg  or  giving  awjty  <tt  any 
qplritiMW,  Tlnons  or  malt  Uqoor  to  any  wqw- 
aoi  nlDM;  or  IwbUaal  dronkaxd."  Snbcwc- 


tlon  £3,  S  8QB8:  "To  knpoec,.  Msfome  and  -eol- 
lect  Ansa,  forfieltnres  anad  pcnaltiea  Car  Ike 
breach  of  any  provision  of  this  met  «r  any 
ecdlnanee.  *  •  *"  Sab8«maa..35,  fi  SOoS: 
"To  pass  oil  snch  ocdinaBDes.  not  Inconsist- 
ent with  tbe  piDvlslttis  at  tills  act,  or  tbe 
laws  of  tbe  state,  as  natr  be  expedient  In 
maintalnlug  the  pence,  good  govEnnaent, 
health  and  welfare  of  the  el^,  Its  tnde,  wm- 
meree  and  manafactarea,  and  to  eaifarce 
same  by  fines  and  psoaUles;  and  any  enm- 
asemtlMi  of  sobiJecta  and  madtars  taacetn  to 
be  icgotatad  riuUl  not  be  coasteoed  as  a  Jim- 
ttatien  upon  tUs.  goneml  power:"  Tbe  state 
ihaa  a  right  t»  detnnnlne  wkat  empl^vents 
or  bustecsB  AaU.'be  pecmtttsd,  and  to  forbid 
those  wUeh  are  -deemed  laejadlcial  to  the 
pnbUe  good.  Uadsr  .tUs  Hgbt  it  fsrfb^  tbe 
keeping  of  gambUiqt  kaDseoj  and  other  idrnes 
vlisrft  gaassa  of  ohanoe  or  sUU .  am  ptaped 
tm  money,  the  keevliQE  £»r  sale  ot  indecent 
heeks  and  ptetngas,  and  tbe-keeptaig  of.bouaes 
of  prostitution  and  the  -ecsoct  thereta,  and 
in  somsr  states  tte  sale  at  tntoodcatlag  drinks 
iSBia  beremge.  These  amraL  kinds  of  bnd- 
ntes  teTci  a  toideniiT  whlcfti  la  tncharloaa  and 
dcaoiallEing;  and  this  toiAeney  ts  rBDoc- 
.nlatd  even  in  abatm  where  tfaey  are  net  Dor- 
blMan,  and  they,  an -sheeted  ta  rasalatlBas 
viHh  a  Ttow  to-  roAuelns  ttieir  «iiUs  to  a 
jnlnfmnm."  Qsot«y*s  Omatltuttaaal  limtta- 
.tlomi.  343.  Under  ttilB-CBneml  pownt'Of  the 
,  •tatC'  to  regulate  the  traffic  ia  snch  kMiAkb 
and  such  am^aymento  as  are  tenied  to 
ibe  delateihios  to  ittie  pid>)ie  peace,  wdfaae, 
m-.wmaiB,  there-has  been  detegated  expaess- 
Uf  io  tibe  ittBnIej|ia11ty.  of  ail^  Padncab  Is 
oao  eC  the  olaBSL  tke  power  to  Hksiwlse  r^- 
ntatft  tbo.sano  witliln  'Ha  tooiders.  Tbe  keep- 
tog  tfsmk  ot  saloone  and.  neaonta  where  intoz- 
iCBllng  li<|Doia  .ar*  aeid  .as  a  borarage,  or 
ivbere  tlppltnc  la  Indnlgad  betweoa  tiie  hows 
«f  iQ!:aO  at  aicM  and  6  o'ctoek  la  the  snoni- 
Ing,  Is  a  oaattor  tbat  may  be  s^nlated  by 
tbe  Kiunlelpallty  aader  tbe  gran*  of  the  po- 
ttce  power  above  oonfon-ed  upon  It  by  the 
state.  Not  is  It  m  wreaseaable  regulation, 
or  beyend  tbe  fair  eawcciBe  <tf  tUa  power, 
for  the  muoleipAiity-  to  lequlfe  not  only  that 
:^«se  places  sbaaM  be  doaad  between  tbe 
ibows  meutlocied.  Iwt  tbat  at.  sack  tfrns  as 
thcff  are  by  ^e  Iaw«  of  &be  state  or  the 
opdlnaBces  ot  tbe  mnpldpaUty  required  to 
be  clfiiB«4  tb»  QpevftUffs  sball  tn  tbe  front 
doof  aad  front  partlttou  ot  tbeir  basiness 
boiwes  hoist  aU  Ulnds,  epSB  aU  serecna,  re- 
apve  stained  glass-  or  frosted  windows,  and 
Femore  snch  obstatHes  as  may  obstruct  tbe 
view  of  tbe  iot^^lor  Crora  tbe  fmnt  tJiere- 
•f.  Under  a  statute  conferring  aubetautlal- 
ly  the  same  powers  opon  cities  of  the^  fourth 
.class  regarding  the  restiaJinUtg  aud  punish- 
ing of  vai^nsts  and  prostltutas  and-  whore- 
mongers, It  was  held  by  this  court  (£)unn  v. 
Oom..  lOei  Ky.  8S4,  4»  S.  W.  833,  43  U  H.  A. 
701,  88  Am.  St  Eep.  844)  that  it  was  a  fair 
aserdse  of  tbe  police  power  tO'  prohibit  pros- 
IttnliM.  fKom  being  found  oa  ths  ibreets  be- 
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tween  the  hours  of  7  o'clock  p.  m.  and  4 
o'clock  a.  m.,  exc^  in  Instances  of  teason- 
able  necessity. 

Concerning  the  inhibition  of  a  druggist  dis- 
pensing spirituous,  TinoDB,  or  malt  liquors 
between  the  hours  of  10:30  p.  m.  and  5  o'clock 
a.  m.,  we  are  of  opinion  thst  the  ordinance 
is  ioTalld.  The  dmsglst  is  not  permitted 
to  dispense  or  sell  spirituous,  vinous,  or  malt 
iiquors  at  any  time  by  the  drink  or  as  a  bev- 
erage. It  must  be  disposed  of  only  as  a 
medicine,  and  generally  uptm  prescription. 
It  may  be  Important,  and.  Indeed,  necessary, 
that  this  right  of  the  druggist  to  lawfully 
dispose  of  this  ware  at  any  time  of  the  day  or 
Slight  should  be  unrestricted  by  such  inter- 
ference. Nor  Is  It  a  reasonable  exercise  of 
'the  police  power  of  the  state  to  inrohlblt 
-wholesalers  of  liquors  from  moving  or  dis- 
posing of  their  wares  at  wholesale,  not  to  be 
drunk  on  the  premises  or  adjacent  premises, 
at  any  hour  that  may  best  suit  the  con- 
venlence  of  the  parties. 

W«  are  also  of  the  oplnton  that,  while  the 
state  might,  by  statute,  make  the  fact  that 
persons  during  the  time  when  the  keeping 
open  of  saloonii  and  such  places  Is  prohibited 
are  seen  to  enter  or  leave  them  prima  facie 
evidence  o£  the  violation  of  the  act  (PiquS 
v.  ZImmerlln.  85  Ohio  St.  607),  we  are  unable 
to  find  where  the  state  has  delegated  to  the 
municipality  the  right  to  legislate  upon  the 
qnestion  of  evidence,  and  of  Its  weight  and 
effect  before  the  courts.  The  provision  in  the 
ordinance  making  such  fact  prima  fade  evi- 
dence of  the  violation  of  the  act  Is  Invalid. 
In  other  respects,  except  the  three  specifical- 
ly mentioned,  the  court  Is  of  opinion  that  the 
ordinance  Is  not  violative  of  any  term  of  the 
Constitution  or  statute  law  of  this  state.  As 
the  objectionable  features  may  be  eliminated 
-without  afTectlng  the  remainder  of  the  ordi- 
nance, it  will  not  be  held  Invalid  in  other  re- 
spects because  of  their  presence. 

Ai^llants  McXulty  and  Graham,  saloon 
Iceepn^,  tendered  and  offered  to  file  an  an- 
swer controverting  the  validity  of  the  ordi- 
nance upon  the  ground  that  it  had  not  been 
published  as  required  by  section  3016,  Ky. 
St..  which  requires  such  publication  before  an 
ordinance  shall  be  in  force.  If  the  publica- 
tion has  not  been  made  in  fact  as  required 
t>y  the  statute,  then  the  ordinance  would  not 
be  enforced.  The  answer  should  have  been 
permitted  to  be  filed,  and  the  question  of 
rfact  that  it  presented  investigated.  How- 
-ever,  there  Is  no  limitation  as  to  when  the 
•ordinance  should  be  published.  We  are  of 
opinion  that  It  would  become  effective  from 
■the  time  that  It  was  or  shall  be  published  as 
provided  in  that  section. 

A  further  complaint  Is  made  In  the  answer 
tjf  MeXulty  and  Graham  that  the  ordinance 
"was  never  recorded  into  the  Journal  of  the 
proceedings  of  the  board  of  council  of  date 
November  17,  1002,-  or  November  3,  1902,  nor 
was  It  recorded  In  the  Journal  of  proceedings 
<it  Oe.bearA  of  aldermen  on  Nov«nber  20, 


1902,  or  December  4,  1902."  Those  were  the 
dates  at  which  the  ordinance  had  its  first 
and  second  readings,  reQ>ectlvely,  and  was 
put  upon  its  passage  In  the  two  houses  of  the 
city  council.  Section  3013,  Ky.  St,  also  pro 
vldes  "each  board  shall  keep  a  correct  Jour^ 
nal  of  its  proceedings,"  and  section  3063: 
"The  general  conncll  shall  cause  all  ordi- 
nances, resolutions  and  by-laws  passed  by 
them  to  be  fairly  recorded  In  the  Journal  of 
proceeding.  After  the  adjournment  of  any 
session  of  dther  house,  all  of  the  original  or- 
dinances and  all  resolutions  which  may  bave 
become  laws  thereat  shall  be  filed  with  the 
auditor,  who  shall  record  the  same  In  well- 
bound  books  provided  for  the  porpose  by  the 
city:  provided,  that  no  ordinance  shall  be 
recorded  untU  It  shall  have  become  a  law." 
The  averment  of  the  answer  upon  this  sub- 
ject Is  merely  that  the  ordinance  was  not  re- 
corded in  the  Journal  on  the  days  at  which  it 
is  said  to  have  been  passed  by  the  respective 
houses  of  the  council.  It  Is  not  averred  that 
the  proceedings  of  the  board  were  not  re- 
corded upon  the  Journals  of  the  two  bodies 
at  all.  We  are  of  opinion  that,  If  the  pro- 
ceedings were  enrolled  upon  the  Journals, 
and  thereafter  approved  by  the  bodies  whose 
action  they  represented,  and  signed  by  their 
respective  presiding  officers,  the  requirements 
of  the  section  would  have  t>een  complied 
with. 

The  Judgment  is  reversed,  and  this  cause 
remanded,  with  directions  f(V  proceedings 
consistent  herewith. 


STEPHENSON'S  ADM'R  T.  ILLINOIS 

CENT.  R.  CO.  et  al. 

NIOHOLS  V.  SAME. 
(Court  of  Apiteals  of  Keutucky.  Jane  20^ 
1903.) 

RBUOVAL  OF  CAUSE8-DITBRSB  dTIZENSHIP 
— RIQHT  TO  RBMOYB-BBttOYAL— WAIVBR 
-GOMMBNCING  NEW  SUIT. 

1.  Where,  Id  a  Bott  in  a  state  court,  the  peti- 
tion alleges  that  one  of  defendants  la  a  resident 
of  the  state,  and  other  defendants  fail  to  txav- 
erse  such  allegation,  It  Is  error  to  allow  tbem  to 
file  petitions  for  removal  to  the  federal  conrt, 
and  accept  their  b<mds  thereon. 

2.  Where  a  state  conrt  erroneonslr  permitted 
certain  defendants  to  file  petitions  for  removal, 
and  approved  bonds  given  thereon,  and  such  de- 
fendants took  a  transcript  to  the  federal  court, 
and  plaintiffs  appeared  there,  and  moved  to 
have  the  cause  remanded,  and  subBequently  on 
their  motion  the  cause  was  disnlBsed  withoat 
prejudice,  plaintiffs,  by  their  condnct,  lost  their 
right  to  have  the  state  conrt's  action  corrected. 

3.  Under  such  circumstances  plalntlflB  had  ih« 
right  to  bring  another  action  for  the  samo 
canae. 

Appeals  from  Circuit  Cowt,  UcCncken 

County. 

"Not  to  be  officially  reported." 

Action  by  Lucy  Stephenson's  admlnistratw 
against  the  Illinois  Central  Railroad  Com- 
pany and  others,  and  action  by  Annie  Nlchola 
against  the  same  defendants.  From  a  Judg- 
ment in  each  action  ovnrallng  a  motion  to 
set  aside  an  order  approving  bonds  on  pett- 
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Kj., 

Urn  for  remoTftl  to  Mcral  court,  plalntlffi 
wpaal.  ZNunlned. 

T^lor,  Gilbert  A  Lucas,  for  appellants. 
Wheeler  ft  Haches,  J.  M.  Dickerwm,  and 
FIrtle  ft  Trslme,  for  appellees. 


MlTNNt  J.  Tb0  qiiMtloiii  InvcdTed  In  tliese 
cases  on  tbls  appeal  b^ng  tin  same,  we  dis- 
pose of  them  together.  Aiq^^lants,  In  No- 
Tember,  1902,  liutitated  acttona  in  tlie  Bfo- 
Gradcen  drcnlt  court  against  appellees,  char^ 
ging,  in  snhetance,  that  1^  reason  of  the  neg- 
ligence of  appellees  in  the  management,  nm^ 
ning,  and  opentlon  of  a  train  of  cars  it  ran 
orer  and  killed  Lncy  Stephenson  and  maimed 
Annie  Nichols.  Appellee  IlUnida  Oentral 
Railroad  Company  at  the  flnt  term  of  the 
conrt  filed  a  petition  and  bond  asking  a  trans- 
ter  of  the  action  to  the  United  States  conrt 
for  tlie  Weston  District  of  Kentucky,  ai- 
ling that  it  was  a  corporation  organised 
and  existing  mider  the  laws  of  Illinois,  and 
that  tts  <rfBce  was  in  OUcago;  and  alleged 
•tbat  the  controrenqr  was  whoUy  between 
citisens  of  dUferent  states,  and  conid  fully 
be  determined  without  the  iffesence  In  the 
action  of  its  eodafendants,  A.  T.  CMe  and 
Robert  Bean."  Robert  Bean  filed  a  like  pe- 
tltton  and  bond,  claiming  that  at  the  date  of 
filing  the  petlttons  of-  philntUfs  he  was  and 
had  been  dnce  a  resident  of  the  state  of 
Mississippi,  and  also  asked  a  transfer.  The 
court  allowed  their  petitions  and  bonds  to  be 
filed,  and  made  an  mder  approving  them. 
Appellants  then  'moved  the  conrt  to  set  aside 
the  wders  of  approral.  The  conrt  ovaroled 
their  motUms,  to  which  they  excepted,  and 
prayed  an  appeal,  whlefa  waa  granted.  The 
petltlona  M  app^lants  charged  that  the  de* 
fendants  Robert  Bean  and  A.  T.  Ciole  were 
engtnew  and  conductor,  respectively,  of  the 
train  of  cars  which  killed  Lucy  Stephenson 
and  maimed  Annie  Nichols,  snd  that  they 
both  nw  tlie  peril  of  appellanta  in  sufllcleDt 
time  to  have  stopped  the  train  and  saved 
them  from  Injury,  but  negligently  failed  to 
do  so;  and  also  alleged  that  defendants  Oole 
uid  Bean  were  then  and  at  the  time  of  filing 
tiidr  actions  residents  of  the  county  of  Mc- 
Crscken  and  state  at  Kentucky.  The  appel- 
lee company  and  Bean  did  not  tnva*se  the 
petitlonB  of  appellants  as  to  the  reridence 
of  defendant  A.  T.  C<^  For  ttiese  reasons 
the  conrt  erred  In  allowing  the  petitions  to  be 
filed,  and  accepting  thebr  bonds.  ,  Bee  cases 
oi  Winston's  Adm'r  v.  L  G.  Railroad  Co. 
(Ky.)  6B  S.  W.  18,  06  L.  R.  A.  603.  and  G. 
ft  O.  Railroad  Go.  v.  Dixon's  Adm'r  (Ky.)  60 
B.  W.  2B2.  But  appellants,  by  their  aettons 
rinee  that  error  was  committed  by  the  loww 
court,  have  lost  their  right  to  have  same  cor- 
rected. The  appellees  took  a  transcript  of 
the  record,  and  filed  It  in  the  Uitfted  States 
court  at  Padneah,  and  appellants  anieared 
in  fliat  cour^  and  made  a  motion  to  have  the 
cases  vemanded  to  the  state  conrt,  which  mo- 
tkm  was  overruled.  Then  appellee  filed  Its 


answer,  and  the  appellants  controverted  It  of 
record.  On  their  motion  the  aetlons  were 
dlemlssed  without  jvejudice.  the  appel- 
lants, by  their  conduct,  recognised  the  fact 
that  these  cases  were  transferred,  and  dis- 
missed than.  Consequently  they  have  no 
actions  pending  now  in  either  conrt  But 
under  the  suthorlty  of  Adams  Bxpreos  Go. 
V.  SchofieM  (Ky.)  M  8.  W.  908,  they  have 
the  right  to  hviug  other  actions  for  the  same 
negligence,  if  not  barred  bj  lapse  of  time. 

For  these  reasons  the  mottons  of  appellees 
to  dismiss  these  appeals  are  sustained. 


GARTH'S  GUARDIAN  v.  TAYLOR  et  aL 

(Court  of  Appeals  of  Kentucky.  June  20, 

1008.) 

"Not  to  be  officially  reported." 
Modification  ot  opinion.   For  former  opin- 
ion, see  72  8.  W.  777. 

PBR  CURIAM.  It  is  not  necessary,  for  a 
decMon  of  this  cas^  to  determine  whether 
the  order  of  the  county  court  was  void  or 
voidable^,  as  In  either  event  It  was  properly 
set  aside.  So  much  of  the  opinion  as  holds  It 
void  Is  withdrawn,  and  no  opinion  is  express- 
ed as  to  whether  the  order  was  void  or  voidr 
able. 

The  petition  for  rehearing  Is  overruled. 


OOMMONWflALTH  t.  McGOVERN  et  al. 

(Court  of  Appeals  of  Kentuekr.  June  20, 

1903.) 

PRIZE-FIOHTINQ— EQUAL    DIVISION    OP  RE- 
WARD—USE OP  OLOVES-EFPECT— BQ- 
UITT— POWER  TO  ENJOIN. 

1.  EvldeDce  examined,  and  held  to  Aow  that 
a  S?ht  advertised  to  take  place  between  cer- 
tain persoQB  would.  If  permitted,  constitute  a 

prize-fight. 

2.  The  fact  that  the  reward  it  to  be  equally 
divided  between  the  combatants  in  a  prlze-fi^it 
does  not  legalize  the  transaction. 

3.  The  use  of  gloves  \tj  combatants  in  a  prize- 
fight will  not  make  the  contest  any  less  a  vio- 
lation ot  the  BtatQte. 

4.  I£y.  St.  1800,  S  1289,  which  provides  that 
it  shall  be  the  daty  of  "all  judges  of  courts, 
*  *  *  (m  being  Informed  *  *  *  that  such  a 
fight  [prixe-figbtjia  about  to  take  place,  *  *  • 
to  sappreas  and  prevent  the  same,  and  *  *  • 
in  Older  to  aappress  or  prevent  the  same  th^ 
shall  exercise  all  the  powers  vested  In  them- 
for  the  prevention  of  crimes,"  authorizes  a 
court  of  equity,  ia  a  suit  by  the  eommonwealtti, 
to  enjoin  one  from  permitting  the  holding  of  a 
prise  fight  on  his  premises,  on  the  ground  that 
such  a  use  of  his  property  will  constitute  a 

Jiublic  nuisance,  though  It  cannot  grant  an  in- 
unction against  the  principals  in  the  contem* 
plated  prize-fight,  nor  those  conuected  with  them 
as  managers,  trainers,  etc..  t>ecause  the  process 
of  the  crimmal  courts  is  adequate  to  prevent 
the  fight  by  the  arrest  and  proKcnthm  of  the 
parties  concerned. 

Paynter,  Barker,  and  Nunn,  JJ.,  dissenting. 

Appeal  from  (31rcnlt  Court,  J^erson  Coun- 
ty. Chancery  Division. 

fTo  be  t^cUlly  reported." 

Suit  by  the  commonwealth  against  Terry 
McGovem  and  others.  From  ^  a  }ndianent 
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dlsmlfrinff  the  pctltttm,  tbe  common  wealth 
appeals.  Bavwaed. 

Clifton  J.  Pratt  Bennett  H.  Tonng,  H.  L. 
Stone,  David  W.  Falrieigh,  and  Helm  Brace, 
for  the  Commonwealth.  Dodd  &  Dodd, 
Kobn,  Baird  &  Spindle,  O'Neal  &  O'Neal, 
and  Fotcht  ft  Held,  for  appeOeea. 

8BTTLB,  J.  Tlita  «qiitsble  aoUan  vm  In^ 
atltutad  In  the  Jeflenwn  drorikt  ooort,  ooxo- 
maa  plea*  divlalOB,  bj  the-  aH>cU*nt,  the 
commonwaaltti  of  Eeatndqr,  aa  relatton  of 
the  Attorney  General,  against  the  appellees, 
Terry  McGorem  end  others,  to  prevent  the 
holding  of.  a  prfze-flgbt  advertfeed  to  take 
place  on  the  2&a  Aagt  of  Scfrtanbur,  1900^  In 
the  Audttorlnm,  a  laiya  tiieater  irituated  In 
the  city  of  LovUrIUa.  Tmy  If cGovern  aad 
Yoong  Corbett  ware  to  be  the  combatants, 
and  their  managers  and  the  owaer  of  the 
Andltorlnm  were  made  parties  to  the  action. 

It  is  aTenvd  la  the  petition,  In  eiAataaca, 
that  the  prtee^Ogtit  waa  to  be  gWen  noder  the 
aiiq>lccs  of  the  Soothem  Athletle  Clnb  of 
which  the  eppeBee  Robert  Oray  ts  the  adkt 
stockholder  and  manager;  that  tbe  AoditxH^ 
nm  baa  a  aestta^  capacEty  of  4,000,  aad  that 
the  prices  of  tlcfceta  for  admlaBlon  lato  that 
building  to  witness  the  prize-fight  raiy  from 
$5  to  «20  a  eeat;  that  the  fight  -was  to  take 
place  according  to  the  Marqnla  of  Qoeens- 
bury  rules,  and  the  fighters  were  to  receive 
¥10,000  between  them.  It  Is  further  averred 
that  tbe  prtxe-fight,  If  alhrwed  to  take  place, 
wovM  brtng  to  the  -dty  ^  tiOtdSTl He  a  great 
number  of  sporting  men,  disorderly  persons, 
and  criminals,  and  tiaat  tbe  persou  ao  drawn 
to  the  city  wold  coastttnte  a  lawless,  tur- 
balent,  and  dangerans  assembly  of  maniy 
thonaands  of  people,  and  wmiM  produce 
breacbw  of  the  peace  and  other  vlolatloBs  <^ 
tbe  law,  which  weald  have  a  demorallilug 
elPect  upon  tbe  good  order  and  weH-l>elng  of 
the  community,  and  produce  a  pvbllc  nnl- 
saaee.  It  la  also  averred  that  a  ctimlnal 
prosecution  of  the  principals  and  others  con* 
neeted  with  them  would  not  prevent  the 
great  injury  that  would  be  done  to  the  peo- 
ple of  the  state  by  IxMlng  the  pclae4ght 
within  Its  bouode,  aad,  finally,  tliat  tiw  com- 
monweaith  has  no  adequate  mnedy  a:t  law 
for  the  Injury  which  would  result  to  the  pub- 
lic welfare.  If  tiie  prlae-^Uht  wiere  aUowed  to 
be  beld.  Answer  was  filed  by  the  appellees, 
tCRverslDg  the  aU^iatlons  of  tbe  petition. 

Tbereafter,  opon  tbe  pleading  and  proof, 
in  the  Com  of  affldairtta  and  depoettiona.  tbe 
judge  of  the  conrt  in  which  the  aetlon  was 
then  pending  issued  a  temporary  restraining 
onder  against  appellees,  and  upon  the  day 
following  Its  issual  a  motion  wns  made  by 
the  eppellees  before  ene  «f  the  judges  of  tbls 
ceart  to  dissolvte  the  restraining  order,  and 
that  Jndge  and  five  of  his  aisoclatee,  man- 
bers  of  this  court  wboai  be  called  In  coosulta- 
tlOB,  rendered  tbe  following  oiplnleo: 

•This  motion  was  made  befone  tbe  Cbtef 


JoaUce.  who  coaaent  of  the  appUcants 
transferred  the  hearing  of  the  motion  to 
Judge  White,  who  invited  the  whole  court, 
except  Judge  Paynter  (absent),  to  hear  the 
application  with  him.  The  majority  of  the 
court  who  heard  the  application  to  dissolve 
the  injunction  of  Judge  Field  are  of  the  opin- 
ion that  the  contest  which  has  been  enjoCo- 
ed  te  a  prlze-flght,  and  that  it  is  nitf  mateelal 
whethor  the  victor  in  the  contest  Is  to  re* 
ceira  axire  of  the  reward  offered  than  the 
vangiiisbed.  Tbe  court  Is  divided  equally  up- 
on tbe  qsestlon  of  wltethar  the  chancellor  baa 
preveDtfve  power  nnder  ths  Kentucky  Stat- 
utes to  restrain  tbe  holding  of  auch  contest ; 
CUel  Justice  Guffy  and  Judgea  White  and 
Bunam  holding  in  tbe  negative,  and  Judgea 
Dd>  Belle.  Hobsoo,  and  O'Rear  holding  tbe 
afflrmative.  Tbe  motion  to  dlswlva  la  tbeie- 
fore  dented." 

After  tbe  fwegolng  aetton  by  tUs  cmirt^ 
the  eaae  waa  submitted  upon  the  pleadlacs 
and  proof  to  tbe  judge  of  tlie  chancery  dl- 
vlsiQa,  No.  2,  JeffersoB  circuit  court,  for  trial* 
wbo  rendered  Judgment  dlsmisulng  tbe  peti- 
tion. Ai^llant  conqtlatna  of  tbat  jadgmea^ 
and  has  tmnight  the  case  by  anneal  to  this 
coort  tcse  review. 

No  one  can  doubt  tbat  tbe  contest  between 
appellees  McOjOvera  and  Oorbett.  If  it  had 
taken  place  as  advertised,  would  have  be« 
a  flgbt  Indeed,  it  is  clear  from  the  evldenee 
furnished  by  tbe  record  that  the  fight  btr 
tween  these  men  waa  to  be  one  of  onasoal 
endnaance  and  erfreaw  brotaUty,  a  very  feaat 
of  btood.  to  be  enjoyed  ta  the  fnU  b?  the 
thoasands  who  were  expected  to  wltnesa  it. 
From  the  masa  of  teatliiKHiy  In  regard  to  the 
bloody  diaraeter  of  aaeh  contests  found  in 
tbe  record  we  bSTe  but  to  mention  Um  fol- 

lOVilUg! 

Lambertson,  the  sporting  editor  of  a  Cln- 
chinati  newspapa,  In  deacrlblng  a  fi^t  of 
tbla  kind  which  he  wttneased  at  the  Andl- 
toidoisi,  eald  it  aweared  to  him  the  mea 
were  "hitting  each  ether  just  aa  hard  aa  they 
conld." 

Harris,  the  manager  of  KcGovern,  ta 
speaking  of  his  manner  of  flgbtbig,  say*: 
"There  is  'no  make-believe'  about  It;  that, 
whftt  he  goes  lata  a  contest  of  tbla  Und,  ha 
'goea  in  to  win*;  tbat  he  aMkes  *Jnst  aa  hard 
aa  be  can';  and  that  fUa  is  the  way  witli 
evoy  aoch  contest,  unless  It  Is  a  'Mat.' " 

Oearhart,  a  professor  of  booing  In  the  city 
of  LoulsvlUe,  testified  tliat  he  had  seen  a. 
great  auny'  eontesta  under  the  Mavqals  of 
Qneeasbnry  rules,  and  that  Ihey  are  tomtal; 
and,  upon  betaig  asked  U  it  waa  cvstoma^ 
for  tbe  contestants  to  try  to  knodc  each  other 
oat  In  audi  contests,  he  said:  "The  conteat- 
anfta  do  generally,  if  they  are  figbtfag  under 
tbe  Marquis  of  Qneensbary  roles,  wdaavar 
to  kneek  each  other  out,  because,  if  ttcv  suc- 
ceed in  dolag  that  (that  Is,  In  knocking  tbefr 
opponent  down,  so  that  be  Is  unable  tn  get 
on  his  feet  Ui  tea  second^.  In  that  way  they 
will  get  the  dectelon.   Hence,  they  aiwaja 
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endeftvor  to  do  ttat  U  tbey  wre  ilshtlag  on  ; 

the  Bqnare,'  In  aportlng  parlance."  Upoft 
bdng  farOMr  aikcd  tf  tiitt  aports  woiUd  n- 
gurd  It  a  sauve  contest  If  the  omioaaata 
(lia  not  hbq  th«lr  beat  endsaTtc  to  bDOck  eaiA 
other  oqt,  ba  avaweiied:  thajt  would  ba 
conaido^  a  'taka' " 

A  phyaMan.  Dc  Gkmett,  tcatlfled  to  hiiv* 
Ids  pa^eaaiOB^  attended  «  vaa  oanteid 
Handler,  alter  bla  ftSht  with  BUI  Harnilui* 
at  the  Andltotluip  to  Navetoter.  mi,  aAd  «C 
his  condition  aaid:   "His  upper  Up  wae  out  | 
in  tm  ptawe8f*«ne  side  elctu-  timnvb  to  tte  ' 
teetb,  cetoiaetelr  aairaBott  and  the  oQwr  ajMe> ; 
was  nqwly  fbmiKb,    Ka  «pp«  Up  was  | 
swollen  .aJMtnft  tihiee  or  four  tiiass  Us  nonnaJl  [ 
thkkseaa,  aaA  im  ^  c«nvlet«lr  fdoaed  aitd  ; 
awodlen  Yety  nncb.   Both  Udq  men  8w<Hlan 
about     Intin  iu  thteheaas,  duo  to  the  extxa- 
Tasattoa  ot  Uood.  He  oeuld  not  open  one  oC 
Ida  ejres.  The  other  was  v&iy  nearly  «s  had. 
He  had  a  cat  over  one  eye,  abmt  an  ineh  and 
a  half  to  taB^rth,  to  wbW  we  had  to  t^e 
three  or  four  aatoree.  We  took  sU  or  eight 
nitares  to  Us  Up.  His  face  wns  veor  mocb 
bruised;  leofced  Uke  a  piece  of  raw  beef. 
Uood  was  oaaliur  from  dlflmnt  perto  <^  It 
'   •   •   When  I  flCBt  saw  blm.  the  feeUag 
I  had  was  of  aiekening  disgoat" 

Anotb»  wUciMB,  Mr.  Lewis  Humpbrer.  tes- 
tified that  be  saw  the  4gbt  hetwean  Byan 
and  West  for  the  championship  of  the  mid- 
dle-weigbto  of  the  United  Stotes,  which  oc- 
curred to  the  Auditorium  In  the  dttj  of  Itouto- 
Tille  on  Sfarch  4,  1901.  They  fought  with 
ftre^iunco  f^ores  and  under  the  Marquis  ot 
Qneenabury  rules.  The  fight  was  under  Ihe 
anq^lces  of  the  Southern  Athletic  Clnb,  of 
which  tbe  awellee  Bobert  C.  Oray  was  then, 
as  now,  the  manager,  and  aome  of  the  oity 
police  were  present  Tbe  fight  is  thus  graph* 
icaUy  described  by  the  witness:  "I  saw  this 
fight  from  begtonlng  to  end.  being  very  close 
iqi  to  tbe  ilng,  whMO  I  could  very  distinctly 
see  botb  conteetants  during  toe  whole  fight 
Th^  were  dresaed  to  tbe  manner  wblch  la 
universally  eusitomajey  with  priserflghtera,  be- 
ing atrlpped  to  toe  waist  They  started  toto 
the  figbt  to  tbe  usual  manner,  by  shaJting 
bands  to  the  center  of  the  rtog,  and  then  be- 
gan to  fight  each  other  witb  toeir  fists,  using 
and  manifestly  exerting  aU  of  their  pb^ical 
strength  to  the  blows  dellvored  agatoat  each 
other.  It  waa  an  extremely  vicious  fight 
and  tbe  physical  punishment  of  each  of  tbe 
conteatonto  waa  v«ry  great  Weat  waa  tbe 
greateat  auflerer.  His  nose  was  mlit  early 
to  tbe  flgbt.  ao  it  bung  to  two  portions.  Mid- 
way to  tbe  contest  be  waa  so  covered  wito 
blood  that  above  tbe  waist  It  waa  dUBcuIt  to 
see  tbe  whlto  akin.  The  glovea  on  the  bauds 
of  bla  opponent,  Byan.  became  fairly  soggy- 
witb  blood  from  striking  the  face  of  West 
West  showed  the  greatest  endurance,  and, 
although  at  least  half  a  dozen  times  It  ap- 
peared as  If  be  would  faint,  he  rematoed  In 
the  rtog  until  the  close  of  tbe  seventeenth 
round.    During  this  time  he  was  several 


tbnaa.  knocked  to  tbe  floors  atad  banly  man- 
aaed  to  rise  before  the  couiU  of  too.  At  tbe 
end  of  tbe  aevealieentb  rouad  he  took  a  seat 
to  the  comer,  and  was  to  such  a  dqaed  and 
weakeMd  condltloia  tjmt,  after  consultation 
with  bis  seconds,  the  reler«e  declared  him 
unable  to  go  further,  and  awarded  the  figbt 
to  Byan.  Daring  tbe  fight  Byan  resorted  to 
wtnt  Is  known  as  'cbtqiving  tootles,'  and  cut 
and  bruised  Weirt:  to  Innumarable  places 
abnut  tbe  «etiw  face  and  boHd;  also  striking 
htoi  to  tbe  body,  ralatog  vwy  perceptible 
biulaes.  Bya«  wsaa  himself  badly  cut  about 
tbe  fbee^  and  one  of  his  .eyebrows  spUL  He 
blod  very  freely,  and  the  attention  of  bis  sec- 
oads  betneen  tbe  rounds  was  almost  entirely 
takm  V9  with  removing  tbe  blood  from  hie 
f«ae  and  body.  A  largo  quaotlty  of  bk>od 
coierad  the  floor  on  which  they  were  figbt- 
iQg»  toafctoff  It  H  leveral  places  very  slip- 
pery." 

Ti»  eombata  dsaortoed  by-  tbe  wltoosacs 
wore  conducted  according  to  tbe  Uarqula  of 
Queenabury  roles.  It  Is  admitted  tl^t  tbe 
prWfigbt.  to  ^avent  which  the  injunction 
to  this  case  was  aougbt  was  to  be  fought  un- 
der tba  stMve  rules.  A  copy  of  these  rules  Is 
made  a  part  of  the  record  to  thla  case,  and 
we  bete  Quote  from  that  copy  the  foUowlog: 

"Sixth.  When  tbe  contestant  has  fallen  to 
tbe  rtog  floor  thiougta  the  medium  of  a  blow 
or  weakness,  be  must  arlse^  unassisted,  wlth- 
to  a  period  of  ten  seconds.  His  oppcmont 
most  meanwhile  retire  to  his  corner,  and  not 
reaume  fighttog  until  tbe  fallen  man  has  re- 
gained hia  feet  ^uld  the  lattw  fall  to  re- 
ciHnmeniQe  tbe  beUIe  withto  the  specified  ten 
seconds,  tbe  referee  shall  awacd  the  victory 
to  the  other  contestont  When  a  contestont 
iaoa  the  floor,  tbe  count  aball  be  made  by  the 
oflMal  ttmor  of  the  club,  tdtbes-  from  an  elec- 
tric (deck  or  bis  watcb.  He  ahall  call  ofE  each 
second  by  atriktog  tbe  gong. 

"Seventb.  A  contestant,  on  one  knee,  or 
hansdng  on  the  ropes  to  a  helpless  condition 
with  his  toes  ott  tbe  flioor.  shall  be  consider- 
ed dowu,  and,  if  struck  while  to  that  position, 
must  be  awarded  the  diH^on  by  the  ref- 
eree." 

The  iNcutal  frankness  of  the  language  oon- 
totoed  to  these  rulea  manifests,  without  the 
aid  of  extrinsic  evidence,  tbe  character  of 
the  fighting  provided  for  tberein,  and  tbe 
cruelty  ot  the  punlabment  tbat  may  be  to- 
filcted  thereuoder. 

The  fact  that  the  reward  to  tbls  case  waa 
to  be  equally  divided  between  the  combat- 
ants cannot  legalize  the  transaction.  As  well 
said  by  counsel  for  appellant  to  hold  that 
the  statute  affilnst  prize-fighting  covers  only 
tbe  Qose  where  tbe  reward  Is  unequally  di- 
vided would  be  to  say  that  the  ^tute  does 
not  prohibit  tbe  brutal  and  debauching  pub- 
lic exhibition,  but  does  prohibit  a  greater  re- 
ward being  given  to  one  than  to  tbe  other 
combatant  It  would  be  abawd  to  place  such 
a  construction  'upon  the  purpose  and  object 
ot  the  statute,  and  certainty  there  la  nothing 
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in  Its  lanffoage  that  warranta  the  conclusion 
that  It  was  enacted  to  utrereDt  discrimination 
between  the  vlctw  and  the  vanquished, 
"The  evil  designed  to  be  remedied  by  the 
statute  la  that  dass  of  brutal  ezhlbltlona, 
for  giving  which  considerable  sums  of  money 
were  paid,  and  we  do  not  think  the  statute 
can  be  eraded  by  rewarding  the  unsuccess- 
ful.  as  well  as  the  snccessful.  party."  State 
T.  Purten.  B6  Kan.  483.  43  Fac.  78S. 

Nor  will  the  use  of  glores  the  combat- 
ants In  a  prlze-f^ht  make  such  a  combat  any 
less  an  offense  In  the  eyes  of  the  law.  The 
Supreme  Court  of  Louisiana  In  the  case  of 
State  T.  Olympic  Club,  47  La.  Ann.  1096.  17 
South.  690,  said  of  such  a  contest  as  the  one 
under  consideration:  "The  glore  contests 
permitted  In  defendant's  clnb  are  adTertlsed 
extenslTely  and  are  generally  known  as 
'prlze-flghts.'  The  fighters  are  xmder  oontract 
with  each  other,  with  the  dub,  and  undw 
obHpitlons  to  spectators  and  bett«s,  to  flgbt 
to  a  finish;  that  is,  usually  until  there  Is 
what  Is  called  a  *knock-ont*  There  can  be 
no  reasonalde  objection  to  boxing  as  general- 
ly understood.  It  Is  a  manly,  healthful,  and 
Tlgotons  training,  and  enrouraged  In  some  of 
our  most  reiQ>ectable  butltntlons;  and  Inters 
ference  with  It  by  leglslatlTe  power  would  be 
a  great  stretch  of  authority,  bordering  upon 
an  infringement  of  personal  liberty.  And 
even  boxing  without  gloves  for  a  display  of 
skill  and  for  pastime,  when  there  Is  no  breach 
of  the  peace,  and  no  Intentional  Injury  to  the 
person,  cannot  be  considered  as  embraced 
within  the  statute.  But  In  a  prise  cmtest 
for  a  purse,  wltti  or  without  gloves,  there  Is, 
despite  the  customary  shaking  of  the  hands 
and  the  preliminary  courtesies  between  the 
combatanta,  an  lntentl(ni  to  do  Injury  and  to 
break  the  pnMlc  peace.  The  contest  Is  direct- 
ly within  the  spirit,  if  not  the  exact  defini- 
tion, of  an  assault  In  auch  a  contest  there 
can  be  no  absence  of  an  Intention  to  do  an 
injury,  for  the  purpose  of  the  contest  Is  to 
subdue  an  opponent  by  knocking  him  sense- 
less, or  BO  injuring  him  that  he  cannot,  with- 
in a  given  time,  continue  to  fight" 

A  flght  between  McOovem  and  Ooibett 
would  necessarily  be  one  of  the  bloodiest  of 
its  kind,  for  the  large  money  reward,  and  the 
more  highly  prized  championship  at  stake, 
would  furnish  every  incentive  to  fire  the  cour- 
age and  enlist  all  the  physical  powers  of 
the  combatants.  Blood  would  flow,  and  flesh 
be  bruised  and  mangled,  to  the  delight  of 
the  multitude  of  spectators  present,  whose 
applause  would  doubtless  equal  that  of  the 
Roman  populace  for  the  victorious  gladiator, 
as,  standing  over  his  prostrate  foe,  he  await- 
ed the  turn  of  the  Emperor's  thumb  that  he 
might  know  whether  to  slay  or  spare  his  vic- 
tim. But  we  vrill  not  consume  further  time 
upon  this  branch  of  the  case;  for,  whatever 
else  may  be  in  doubt,  we  teke  it  there  is 
no  escape  from  the  conclusion  that  the  combat 
between  McGovem  and  Corbett  would  have 


been  a  price-fl^t,  If  conducted  as  advw* 

tlsed. 

It  now  remains  to  be  seen  whether  a  court 
of  equity  has  Jurisdlctt(m  to  prevent  by  In- 
junction a  prise-flgbt.  Ky.  St  1899^  H  1284- 
1288,  Indn^ve,  ^hlblt  pria»4lghttog,  make 
It  a  telony  to  engage  In  prlae-fflgtating,  a  mis- 
demeanor  to  aid  or  abrt  In  bringing  on  a 
prize-fight,  or  to  bet  on  or  ndnntar^  witness 
such  a  flgbt,  and  also  a  misdemeanor  for  any 
one  to  permit  the  use  of  his  lands  for  a 
prise-fight 

Section  1289:  'It  shall  be  the  duty  of  all 
Judges  of  courts,  Justlcea  of  tte  peace,  may- 
ors of  dtles,  troateei  of  tovrns,  and  ottier 
conservators  of  the  peace,  all  aherlffS,  con- 
stables, marshals,  and  oUier  pnbllc  officers,  on 
being  informed  or  having  reason  of  their 
ovni  knowledge  to  bellen  that  sndi  a  fight 
Is  about  to  take  place,  or  that  13iere  Is  train- 
ing or  preparation  In  any  place,  within  their 
Jurisdiction,  for  such  fight,  to  suinness  and 
prevent  the  same,  and  for  this  purpose  they 
shall  arrest  the  (lending  parties,  or  have 
them  arrested,  or  bold  Ihem  to  aecnrity  for 
their  good  behavior,  and  atoo  commit  them 
to  prison.  If  0iey  do  not  give  ball  for  th^ 
appwrance  at  the  noct  circuit  eonrt  to  an- 
swer the  charge;  and  In  order  to  suppress 
and  prevratt  the  same,  they  shall  exercise  all 
the  powers  vested  In  them  tor  the  prevention 
of  crimes  and  misdemeanors;  and  any  of- 
ficer having  such  knowledge  or  information, 
who  Shall  wlUfuUy  neglect  or  Ml  to  execute 
the  duties  required  of  hfm  in  this  section, 
shall  be  fined  in  the  sum  of  f 500.00,  and  shall 
forfeit  his  ofllce." 

"We  are  told  by  Judge  Story,  In  his  excel- 
lent work  on  Equity  Jurispmdence  (volume 
2,  S  921):  "In  regard  to  publle  nuisances, 
the  Jurisdiction  of  courts  of  equity  seems  to 
be  of  very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  tiie  reign  of  Queen 
Elizabeth.  This  Jurisdiction  la  applicable, 
not  only  to  public  nuisances,  strictly  so  call- 
ed, but  also  pnrprestures  upon  public  rights 
and  property.**  Again,  in  section  924,  It  is 
said  by  the  same  author:  '^e  groiind  of 
this  Jurisdiction  of  courts  of  equity  In  cases 
of  purpresture,  as  well  as  of  public  nui- 
sances, undoubtedly  is  their  ability  to  give  a 
more  complete  and  perfect  remedy  than  is 
attainable  at  law,  In  order  to  prevent  Ir^ 
reparable  mischief  and  also  to  suppress  op- 
pressive and  vexatious  litigation."  Gbntin- 
ulng  the  discussion,  the  learned  writer  an- 
nounces further  that:  "The  courts  [of  eq- 
uity] cannot  only  prevent  nuisances  that  are 
threatened,  and  before  in^Hirable  mischief 
ensues,  but  arrest  and  abate  those  In  progress, 
and  by  perpetual  injunction  protect  the  pub- 
lic against  them  In  the  future,  whereas  courts 
of  law  can  only  reach  existing  nuisances, 
leaving  fature  acts  to  be  the  subject  of  new 
prosecutions  or  proceedings.  This  is  a  sal- 
utary Jurisdiction,  especially  where  a  nnl- 
aance  affects  the  health,  morals,  or  safety 
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of  file  commnnity.  Tboii£fa  not  freqaently 
exercised,  the  power  undoubtedly  exists  In 
conrts  of  eqtilty  thus  to  protect  the  pnbUe 
against  injury."  " 

Id  Pomeroy's  Ek]ulty,  Srd  vol.,  {  1S49,  It  Is 
said:  "A  court  of  equity  bas  Jurisdiction  to 
restrain  existing  or  tbreatened  nuisances  by 
Injunction  at  tbe  suit  of  tbe  Attorney  Oen- 
eral  in  England,  and  at  the  suit  of  the  stiite 
or  tbe  people,  or  municipally,  or  some  proper 
officer  representing  the  conunonwealtb,  In 
this  country." 

In  21  Am.  &  Eng.  Encyc.  of  Law,  703,  It 
Is  likewise  said:  "A  court  of  equity  has  dis- 
cretionary Jurisdiction  to  enjoin  the  creation 
or  erection  of  either  a  public  or  private  nui- 
sance or  a  purprestiu^.  nils  Jurisdiction  is 
founded  upon  the  ability  of  eqidty  to  prevent 
Irreparable  mischief  and  vexatious  litigation, 
and  to  furnish  a  more  complete  remedy  than 
can  be  had  at  law.  Tbe  remedy  by  Indict- 
ment ffir  a  public  nuisance  is  not  an  adequate 
remedy  at  law.  precluding  the  remedy  by  in- 
JunctioD;  nor  is  tbe  right  of  a  private  person 
to  call  npon  the  public  authority  to  abate 
the  public  nuisance,  after  its  erection,  such  a 
remedy." 

In  Attorney  General  v.  Jamaica  Pond  Aque- 
duct Corp.,  ISS  Mass.  S61,  an  Injunction  was 
granted  to  restrain  the  lowering  of  the  wa- 
ters of  a  pond,  on  the  ground  that  It  would 
be  injurious  to  the  public  health.  In  conclud- 
tog  Ito  opinion,  the  court  said:  "Indeed,  It 
may  be  affirmed  that  to  no  well-considered 
case  has  the  power  of  a  court  of  equity  to 
toterfere  by  tojunctlon  In  cases  of  public 
nutoances  been  denied;  the  only  denial  be- 
ing that  of  a  necessity  for  exercise  of  that 
Jurisdiction  under  the  clrcnmstonces  of  the 
particular  case." 

In  Mugler  v.  Kansas,  128  U.  S.  672,  8  Sup. 
OL  273,  31  L.  Ed.  20Q,  suit  was  brought  by 
the  stote  to  enjoin  the  operation  of  a  distil- 
lery, which  was  forbidden  by  Its  laws,  on 
toe  ground  that  It  was  a  public  nuisance,  in- 
jurious to  the  morals  of  tbe  community. 
The  court,  after  referring  to  the  rule  herein 
quoted  from  Story's  Equity,  adopted  It  with- 
out reservation.  The  same  doctrine  is  ad- 
hered to  to  People  v.  City  of  St.  Louis,  48 
Am.  Dec.  839,  and  Atty.  Oen.  v.  Railroad  Cos., 
35  Wis.  426. 

We  find  by  the  foregoing  authorities  that 
the  Jurisdiction  of  courts  of  equity  to  pre- 
vent and  suppress  nuisances,  especially  such 
as  affect  the  public  healtli,  morals,  or  safety, 
is  of  ancient  date,  though  to  Kentucky  this 
power  has  been  somewhat  rratricted  In  Its 
ai^licatlon.  While  tbe  writ  of  Injunction 
may  not  be  employed  to  prevent  the  commis- 
sion of  crime,  as  such,  we  see  no  reason  why 
It  may  not  be  resorted  to  to  prevent  the  use 
of  reel  property  for  the  holding  of  a  prize 
fight.  Indeed,  we  tiiink  the  use  of  the  in- 
Junctlon  for  this  purpose  Is  not  only  permls- 
Mble,  bat  requln^d  by  the  statote,  supra,  en- 
acted to  suppress  that  erll.  If  the  means  at 


tbe  command  of  the  crimtoal  courts  are  to- 
adequate  to  Its  suppression. 

We  are  not  toellned  to  brieve  that  the 
language  of  tbe  act,  supra,  *%hall  «xerdse 
all  tbe  powers  vested  to  Uteia  for  ttie  pre- 
vention of  crimes  and  misdoneanors,**  con- 
fers upon  any  of  the  officers  named  thereip 
new  powers  of  any  kind;  but  it  does  re- 
quire of  all  mtoisterfal  officers  of  the  stote 
peculiar  and  extraordinary  alwtoeas,  activity, 
and  zeal  In  the  exerdse  of  all  tbe  powers 
with  which  they  are  vested  to  the  matter  of 
preventing  and  supimsstog  prixe-f^to,  and 
any  willful  failure  of  duty  on  their  part  Till 
subject  them  to  a  fine  of  $500  and  the  for- 
feiture of  office.  The  same  provision  of  tbe 
statute  requires  that  "all  Judges  of  oourtt," 
to  tbe  potOTmance  of  the  dntlea  enumerated 
to  the  statute,  "to  order  to  suppress  and  pre- 
venlf  prize-flgbto,  shall  exwdse  all  tbe  pow- 
ers v^ed  in  th«n  for  tbe  prevention  of 
crimes  and  misdemeanors.  It  will  be  ob- 
served that  the  langnsge,  snpra,  not  only  em- 
braces Judges  of  conrta  of  purely  olmtoal 
Jurisdiction,  but  also  tndtides  all  Judges  of 
courts.  Therefore,  the  command  reaches 
Judges  of  common-law  and  equity  Jnrl^c- 
tlon,  end  no  such  express  command  Is  mid 
by  the  Kentucky  Stototes  nptm  all  Judges 
with  reference  to  any  other  crime  or  mis- 
demeanor than  ^Ize-lUchting.  Under  tbe 
statute,  then.  It  Is  the  duty  of  sll  tbe  officors. 
both  Judicial  and  ministerial,  named  there- 
in, to  act  without  delay  to  preventtog  and 
suppressing  prize-flghts.  They  are  not  to 
wait  for  the  flght  to  begin,  nor  for  the  prin- 
cipals and  othOTs  who  are  to  engage  thereto 
to  reach  the  place  determined  upon  for  the 
fight,  before  toking  tbe  necessary  steps  to 
prevent  the  same,  but  sbould  proceed  at  once 
before  the  fight,  and  upon  receiving  notice  of 
the  fact  that  it  will  be  held,  to  issue  inroper 
process  for  the  arrest  of  tbe  guilty  parties, 
put  them  under  arrest,  and  require  ol  them 
bonds  to  keep  the  peace,  and  to  answer  for 
the  violation  of  law  in  the  circuit  court 

The  question  presented  for  the  considera- 
tion of  the  Judge  of  the  Jefferson  circuit 
court,  when  the  injunction  was  applied  for 
to  this  case,  was  whether  or  not  the  povrers 
that  might  be  Invoked  under  the  criminal 
jurisdiction  of  the  courts  were  adequate  to 
the  suppression  of  the  prize-fight  about  to 
come  off,  and,  If  not  what  further  powers 
might  be  exercised  by  him-?  As  the  statute 
required  of  him  tbe  exercise  of  all  the  pow- 
ers of  which  he  was  possessed,  and  the  right 
to  employ  the  writ  of  Injunction  being  one 
of  those  powers.  It  was  bis  duty  to  grant  It 
to  the  extent  of  preventing  the  use  of  the 
Auditorium  for  the  holdtog  of  the  prize-flg^t 
If  In  the  exercise  (rf  a  sound  discretion  the 
facts  before  him  Justified  such  relief,  to  aid 
of  the  Jurisdiction  of  the  crimtoal  conrto  to 
the  matter  of  the  arrest  and  prosecution  of 
the  guilty  participants  in  the  prize  fight  In 
granting  tbe  injunction  to  the  extent  indlcat- 
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edt  Ite  ebannllw  wirord  only  axetQln^  tbe 
Jurlidlctlon  that  vaB  execdsed  In  Gaining 
tbe  pud,  and  lo  mpprentog  ttie  dtotlUery. 
In  tte  Bfaautdrasetta  and  Kaaaaa  coaaa,  ia> 
BprctlTfily,  aDoT*  ofted. 

In  none  of  tbe  caan,  aqra,  mu  tbera  any 
qaeatiaa  of  pmpcrty  or  p«canlaiy  rii^  In- 
TolTed;  nor  need  them  be  any  propoty  rl^ 
iQTolved,  BO  far  as  the  ebrta  to  oonoerned.  In 
the  malxiteBnice  of  the  ptOtUe  beattta,  aocala, 
or  aetety.  Thcae  are  all  vahiable  righte, 
thoosta  Mt  BusooptiUc  of  a  inennlaty  eetl- 
mato,  wUdi  It  la  -Uw  duty  of  the  atate  to 
protect  by  every  means  at  ita  comnumd;  and. 
If  a  court  of  equity  has  ttie  paver  to  tujota 
tbe  m  of  piinte  pnp«ty  as  a  aaiaawn 
wMeh  la  Amgexooa  to  the  pibHc  bealtti,  vby 
may  K  not  In  Itke  manner  tmi«An  ft  wkeee  It 
conatltutea  a  mlaanee  daaeeroue  to  tte  pob- 
lle  aafety  ox  moralaT 

IB  tiie  aae  of  land  or  a-  bnlldinc  for  tte 
matnteaiBce  of  pitae-li^ittes  a  public  nnf- 
sanoe?  In  Wood  oa  NnftMncea  (8d  Ed.)  |  eB, 
tte  antter  aayi:  "A  pobllc  a^Hdtlmi  of 
any  kind  ttat  totla  to  tte  oorraptlim  of  mor^ 
ab^  or  to  a  dtotaabanoe  of  Urn  peace  or  of 
tte^eneral  p>od  order  or  welfiare  of  eoetety, 
la  #pabHc  Dulaanee^  Undfr  fbim  tead  are 
Incbidod  aU  paKwt  abowa,  l^erdemaln,  and 
obaoen»  pletoree,  and  all  eiEMbltloiu,  ttw  na^ 
ural  tendeney  of  wbteb  la  to  pander  to  vletons 
toatcs.  and  to  draw  together  the  Ttdona  and 
dlaaolnte  rannberfl  of  society."  Ttet  a  inrbK- 
flgibt  la  an  exbibltlon  of  the  character  here 
deeoibed,  and  eonseqnently  a  pitbUc  nnl- 
sanee,  ttaere  ctm  be  no  doubt;  and.  If  so,  the 
use  of  a  tbeatn-  tor  prlae-fl^tlng  to  such  a 
nulsaaee.  Thea^m  the  Legldatures  of 
many  at  tte  states  tere  enacted  laws  for 
tbelr  Bnppieaalon,  reaUdac,  no  doubt,  that 
tte  remediea  afforded  by  ttie  general  lawa 
were  not  adequate  to  that  end;  and  tbe 
courts  bare  teen  uniform  In  upholding  .the 
statutes  tbna  enacted.  Thus,  ta  SuHlTan  t. 
State.  67  Miaa.  S62,  7  South.  276,  the  Su- 
preme Gonvt  of  Mlaaiaslppl  said:  "We  think, 
however,  ttet  tbe  erU  aongbt  to  te  protected 
agalnat  by  tte  statute  to  the  debasing  piue- 
tlce  of  fighting  to  public  places,  or  places  to 
which  tte  public,  or  some  part  of  It,  la  adr 
mitted  as  spectators." 

Sfxti  a  meeting  aa  would  have  been  held 
In  the  Auditorium,  In  liOidsTlUe,  to  witness 
tbe  prlze-flght  tetween  McQoTcra  and  Cor^ 
bett,  if  tliat  fight  bad  occurred,  would  doubt- 
leas  have  attracted  many  of  tte  tetter  nnd 
]aw«bidfng  daia  of  cltlsena,  cnrlons  to  see 
Bueh  a  spectacle  aa  a  prtoa-flgbt;  tet  for 
erery  sucb  repnteUe  dtizen  thus  attending 
there  would  teTe  beea  present  a  doien  gam- 
biers,  confidence  men,  bunco  eteerws,  or 
plckpoeketa,  gath«^  from  all  parte  of  the 
United  States,  men  of  Idle.  Ytdous,  and  <slm- 
toal  tebUs  and  pmctiees,  whose  business  to 
to  prey  upon  tbe  public  to  some  form  or 
other,  and  many  of  them  w^nld  remain  in 
the  community  after  the  comtet  to  ply  their 
aefartoua  calllnga.   Such  an  assembly  would 


easily  te  led  Inta  a  liat.  or  otter  nnlAwful 
dlatm-banee  of  aw  pnbte  peace;  te  adAU 
tlflu  to  erito  aoggeatad;  ttete  would  te 
tbe  contamlnattog  effect  of  auch  a  iiiiwifai. 
upon  tte  3-outh  of  tte  ettr  and  stata,  wbteb 
oalgtat  prove  of  kwaleulabla  Injury  to  tbeir 
morale  and  futaro  weMme,  ftadh  a  gatter- 
Ing.  toe,  weald  dcmaad  lacreapod  TtgUance 
In  tte  pnteettei  <iC  tte  pn^ezty  oC  Ibfr  dty 
and  Ito  tatebHanta,  te  a  aaenaoe  t»  my 
der,  and  diatOBb  tte  peaceful  pmatta  and 
happiness  of  citizens  who  would  te  nmttllnff 
to  patrontaa  sudi  an  esto'iaftc 

We  oanetade,  tilmMtire,  ttet  «Ule  a  eowt 
of  c«aHy  may  mat  gnat  an  Indnurtfani 
agatast  tte  prtaelpahi  wdia  isaae- a]^antod  to 
engage  la  tin  fli^  to  anastfoD,  aor  tboM 
cenneeted  wMdi  them  aa  manageaa,  tTnteEn^ 
eta.,  beeanae  tte  proowaoa  of  tfe»  wllnai 
cowta  asd  tiie  powen  oi  oMsamton  of  the 
peacse  to  the  cHy  of  LoulsaUie  arck  or  o«ght 
to  be,  adequate  to  tte  preranMpn  of  tin 
prtae^ht,  fey  tte  amat  and  paoaecvtlflR  vt 
tte  parties  concerned,  yet  it  waa  proper  for 
the  lower  court  to  enjoin  the  owaar,  pro{ffle- 
tor,  and  BHtn^Eera  of  tte  AnMteAnm  thontsr 
from  permltttog  the  holdtog  of  a  prlxa4^bt 
therein,  and  from  allowiac  tbevato  aaj  fu- 
ture exblbltfons  of  tbe  same  character,  upon 
tte  ground  ttet  aaeh  a  use  ot  the  bvUdlag 
would  CDnatUute  a  pabltc  nalaaneei  danerr 
ous  to  Ite  pubUe  momla  and  safety.  W* 
think  thia  exOTCtoe  of  pomr  tte  «eurt 
cannot  te  queetloBed.  not  beeanae  any  new 
powm  were  cenfwred  iq;Min  H  by  tte  atatida 
ftgatost  priBe-figfating,  bat  because  soeh  J*- 
rladlctlcn  ezlBto  In  courta  of  eqnlty,  and  baa 
practically  alwi^s  ao  eslstod,  uid,  furUMr, 
became  its  exereiee  was  required  to  tble 
Instant  by  the  exig«icles  of  tte  aaaa  and 
tlie  express  language  of  tte  statiUs^  which 
commanded  tte  court  to  use  all  tte  powert 
with  wblcb  te  waa  Tested,  to  the  ead  ttet 
the  nutoance  might  te  anppreased. 

Aa  already  auggeeted,  not  tte  least  of  tte 
evils  connected  wltb  tte  teldlng  af  the  pvlae- 
fight  would  te  tte  pMseoea  of  tte  tanmenae 
crowds  of  iftwlees  and  turbulast  men  ftva 
all  qaart«r».  An  tojunctton  against  tte  uae 
at  tbe  butldtog  adveftised  aa  tte  place  of  tte 
flgbt  would  go  fmr  toward  preventtag  tte  as- 
sembling of  this  crowd,  and  thereby  avert  in- 
calculable mlschl^  whlcA  could  not  well  te 
averted  by  tte  crto:ilnal  coarts«  or  tteir  min- 
laterlal  t^cers,  after  tbe  naaeaMhig  of  tte 
audience  at  tte  place  of  tin  comtet,  sr  to 
tbe  aet  at  aasembllag;  for,  idthou^  ewy 
persea  wte  attenda  a  piriae^ght  by  thnt  act 
violates  tbe  law,  it  would  te  ImpoeaUUe  tor 
the  offlceis  of  tte  law  to  anreat  any  ettaald- 
erable  numbor  of  them  uader  aneh  dream- 
stoncee. 

We  do  not  regard  thta  eaae  aa  analogow 
to  ttet  of  N«af  V.  Pfthner.  1Q8  Ky.  486,  46  S. 
W.  500.  In  tte  latter  ease  the  action  was 
brought  by  several  profwrty  ownea  to  en- 
join the  maintenance  ef  a  tewdy  boose  up- 
on the  property  of  another.  In  passing  upon 
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the  QimtlHia  InvriTed,  tlda  cowt  aftld,  la 
part:  "It  Is  not  alleged  Omt  tkcfe  are  of- 
fMislTe  alehtB  or  sooods  abcrat  tbe  obmndoiur 
preuiisea,  but  <Mily  tbat  tbe  psoperty  Is  nwds 
less  Talinble  In  tbe  TlcladAr,  ud  tliat  tbe 
monl  Btmosphwe  1»  tainted  and  pestilen- 
tial. Tbe  Inivty  is  wbolly  ccmsequentlaL 
It  soems  to  vs.  uadec  tbese  clrcunstanQes, 
criminal  osurts  bad  best  be  left  to  enforce 
the  criminal  lavs.  Tb^  are  confesnedly  ade- 
quate for  tbe  purpoM  oC  suiipEttaBUig  sacb 
evUs."  ■ 

There  ns  sotblng  tn  tbe  cascv  supra,  to 
bidloste  tbattbe  bawdj  bouse  cco^^lned  of 
cosia  not  be  soppiasBed  bji  v^Bm.rs 
metboda  appntalnli^  to  tbe-  alaolnal  court, 
and,  the  damages  resnltfiiff  to.  the  plalntUT* 
propnty  fEom  the  existence  of  tbe  bawdy 
hoMe  betaff  utelly  ooMeqnenttal  and  speen- 
lattve,  It  woQld,  <rf  cenrae,  bsTO  been  improp- 
er in  that  case  to  employ  the  writ  of  in- 
Jonctlon  In  aid  of  tbe  mere  property  rights 
of  tbe  tndlvMnal.  Btit  In  tbe  case  at  bar 
tbe  complainant  la  the  state— the  sovereign— 
which  Is  seeklDg  by  a  writ  of  Injunction  to 
prevent  a  great  evil,  atfectlng  tte  people  of 
the  city  of  LoalSTllle,  and  the  entire  state  as 
well,  and  which  tbmteas  Irreparable  Injury 
to  the  paUlc  monUs  because  of  Its  cruelty. 
Inhumanity,  and  debaalse  aweolatlons,  and 
danger  to  tbe  public  safe^  because  of  Its 
bringing  togethOT  the  lawlesa  and  turbulent 
elements  ct  society  from  all  quartuFt.  Upon 
flucta  a  stete  of  facta,  and  with  the  com- 
mands of  the  statntft  direettng  hbn  to  ra- 
pier all  bis  powers  to  avert  tbe  threatcaed 
PTil,  It  would.  In  our  opinion,  be  no  etn^cii  of 
authorl^  tot  tbe  chancdtor  to  onpley  the  aid 
of  the  wElt  of  bijunctkm  in  aneb  an  emageur 
cy.  to  tbe  extmt,  at  leant,  o|  preventing  tbe 
nae  of  propiurty  for  tbe  holding  of  the 
prlse^bt  Nor  do  we  think  that  tbe  slgfat 
ot  tbe  cbanceUor  to  so  enpli^  tbe  wcU  of 
■inunction.  In  ttila  caso  Is  dweiBdent  upon 
the  fact  that  a  property  right  be-  Involved. 
It  may  be  JustiAed'  upon  the  tatgher  greuud 
that  the  mosala  and  aafety  of  the  pvbUc  are 
involved,  and  that  the  pablk  good  Is  of  tbe 
first  consideration. 

If  tbe  etenuBBt  of  contlniUty  wve  needed 
In  this  case  to  eutbialsEO  tbe  InJuaottea,  It  Is 
shown  by  the  record  to  exist:  for  sevwal 
witnesses  testify  to  having  attended  con- 
tests similar  to  this  In  tbe  Audltodum,  aud 
the  advertlaeaiont  of  the  UeGovms-Oorbett 
fight  shoved  that  it  would  oonw  off  at  tbe 
Auditorium,  and  tbat  it  waa  hub-  of  a  se- 
ries of  14-  of  sncb  contests,  aU  glvoi  undec 
the  auqiilces  of  the  Soutbeni  AthleUc  Glnb^ 
and  several  of  which  had  already  bem  held, 
and  perhaps  some  of  tbem  elaewhere  than  la 
the  Auditorium.  The  evidence  abows,  tbece- 
fore,  that  the  uaa  of  the  Andltorluai  had,  to 
some  extent  ,  at  least,  beui  devoted  to  the 
malnteaaaee-  oC  prlae-ftghts.  and  tbat  its  use 
for  that  purpose  Is  to  be  continued.  We  are 
of  the  cvlaion,  bowevesv  tbat  continuity  Is 
wrt  a  ntAcBsaxy  elemoit  In  this  case.  In 


Oiaebmatl  Ballraaid  Oo.  t.  no»monweaUh> 
80  Ky.  187,  the  railroad  waa  Indicted  for  a 
pubUo  utdsftBce  In  leaving  a  band  car  oa  a 
public  road;  and,  thougb  tbe  proaf  sbewad 
tbat  tbe  car  did  not  reaaaln  tor  mare  tinn, 
a  day,  this  court  bold  that  the  oftawe 
"was  net  to  be  detennlaed  by  the  laigth 
otf  time  tlie  thing  that  wwketb  hurt;  Inetm^ 
▼enlence,  or  damage  to  the  public  conttnuBS, 
or  by  tbe  number  of  tlnas  It  may  be  r^>eat- 
ed,  nor  la  It  necessary,  In  order  to  ctmstltnto 
tiie  offense,  that  actual  iA^ary  be  saatahied 
by  any  peraon."  In  order  to-  coastttute  a 
pubUe  mdaance,  Im  tfaa  mrnratng  ef  tiio  law, 
It  is  not  always  necessary  tbat  the  acta  char- 
ged- ataoirid  have  been  habttnal  or  pertedicaL 
Wbwe  a  single  act  produces  a  continuing  re>- 
sutt,  the  offenae  may  be  comiilete^  without  a 
reeunwace  oi  fJae  act  Thus  one  act  vpoa 
tiic  part  of  an  Indlvltuid  ta  befonltav  a 
apifng  trom  wUcta  'ttie  public  are  aecuatoiDed 
to  drink  is  a  public  nidaanoe.  So  la  In- 
decent  exposure  of  one'a  person  In  a  public 
plac&  Wood  on  Nuisances,  Si  27,  57.  To 
constitute  the  offense  denounced  oy  the  atajt- 
vte  as  a  prize-fight;  or  prlze-flgbtlng.  It  Is 
not  necessary  tbat  a  number  of  encb  com- 
baJa,  or  that  more  than  one  cambat,  skoold 
take  plac&  We  think  one  sucb  offenae  at  a 
given  place  would  constltnte  a  pnbttc  nut 
sance,  aad  It  la.  the  prnvbice  ot  a  oeurt  ot 
equity  ta  prevent  uulaaaeefr  tbat  aae  tbreat* 
enad,  and  before  Ureparabte-  mtachM  enanM, 
aa  weU  as  to  arrest  or  abate  these  in-  piqg- 
reas,  and  by  pnpetnal  InjnnothHi  pzotoct  the 
pttf)llc  agalDBt  than  In  tbe  futom 

B^ug  of  tbe  opinlott  tbat  the  ebanedler 
erred  to  diamJsslng  tba  petltto%  and  In  re- 
fusing to  perpetuate  the  iiidun<^loQt  in  tbia 
case,  to  tbe  eateut  of  restmbilns  tbe  owners 
and  managws  of  the  Audlterium  frwn  per- 
mitting the  uae  of  that  bnUding  fiar  tbe  beldr 
big  of  tbe  priae-flgbt  between  appelleefr  Mc- 
Ooiran  and  Oorbett,  the  Judgment  Is  levera- 
e^  and  cause  remanded*  with.  Hrwaotm  to 
aet  aalde  tbe  ovder  dismlsatBg;  tbe  petftieob 
and  to  eater  la  Ilea  tbere<rf  tbe'  naeeoaao* 
decree  perpetuating  the  tojunctloa  to  tta  ex- 
tent berela  indicated. 

PASNTBSEU  BABKJSB,  and.  NUNN,  Jl^ 
dissent 


LOUISVILLE  ft  N.  B.  CO.  T.  BOBEBTB. 
<Court  of  Appeals  of  Kentocky.  June  20, 
1903.) 

ArFEAl^lKST&nCTlONS— RBVIEW-^AJDU 
URB  TO  OFTER  INSTRUCTION. 

1.  One  may,  on  appeal,  complain  of  aa  erro- 
nesus  lustroctiou.  thoush  be  baa  not  offered  one 
correcdr  presenttos  the  law  appUciJiIe. 

"Not  to  be  officially  reported." 
ModJOcntlon  of  <q)lnlont  For  fimnoc  opln- 
loa*  see  70  &  W.  83B. 

O'RBAB,  J.  The  opinion  In  this  case  Is 
modffted,  by  withdrawing  It  to  the  extent 
tbat  it  holds  tbat,  unless  the  objec^ag  psrtr 
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offen  an  Im  traction  prcaontlni  correctly  the 
law  appltesUe  to  the  ptOnt  In  qnettbni,  be 
will  not  be  beard  on  appeal  to  com^idn  of 
an  wroneoQi  Inatnictlon  glTon  by  tbe  eovt 
on  that  ptdnt  In  ttde  caie  tbe  court  la  of 
opinion  tbat  tbe  Inacenracy  of  tbe  inatmc- 
tlon  In  question  vaa  not  prejudicial  to  ap- 
pellant Hie  petition  for  rebearlng  li  orer- 
mled. 


OWENSBOBO  WATERWORKS  00.  T. 

CITY  OF  OWENSBOBO  et  al. 
(Conrt  of  Appeals  of  Kentncky.  Jane  20, 

190S.) 

MUNICIPAL  CORPORATIONS— TAXATION— DB- 
LINQUENT  TAXES— PSNALTIEB. 
1.  Under  Ky.  St.  181*9,  S  3382  gWlng  the 
common  coancil  of  cities  of  the  third  class  an- 
thmltf  to  prescribe  such  penaltiea  for  dilatory 
payment  of  taxes  as  in  their  discretion  may 
seem  proper,  such  s  city  may  by  ordinance  In- 
flict a  penalty  for  the  nonpayment  of  mtmidpftl 
taxes  to  the  extent  of  10  per  cent  on  the  amount 
doe. 

**Not  to  be  officially  reported." 
Besponse  to  petition  for  rehearing.  For 
former  opinion,  see  T4  B.  W.  686. 

BABKBB,  3.  Ota  attention  has  been 
called,  In  tbe  petition  fbr  a  rebeaxlng,  to  sec- 
tion 8882  of  the  EentiK*7  Btatntes  of  1899. 
which  antboriseB  tbe  common  council  of 
dtles  of  the  tttlrd  class  to  prescribe  sach  pen- 
alties for  tbe  dilatory  payment  of  taxes  as, 
in  tb^  discretion,  may  be  proper,  and  to 
tbe  fact  that  tbe  record  shows  tbat  under 
the  power  conferred  by  this  section  of  tiie 
statutes  ttie  common  oomidl  of  Owensboro, 
wblch  la  a  city  of  the  third  class,  have  pass- 
ed ordinances  Inflicting  a  penalty  for  the 
nonpayment  <tf  mnnldpal  taxes  to  the  extent 
of  10  per  cent  on  tbe  amount  dne.  We  see 
no  reason  why  these  ordinances,  In  so  far 
as  they  are  sppllcable  to  the  tax  bills  in- 
volved in  this  case,  should  not  be  enforced; 
and  the  opinion  is  modified  to  the  extent  of 
directing,  when  tbe  case  returns  to  the  clr- 
cnlt  court,  tbat  tbe  ordinances  in  question, 
In  so  far  as  they  may  be  applicable  to  tbe  tax 
bills  Involved  here,  ahall  be  enforced  by  add- 
ing tbe  penalty  antborised  by  tbem.  In  addi- 
tion to  tbe  8  per  cent.  Interest  authorised  by 
section  3400  of  the'  Kentucky  Statutes  of 
1899.  Otherwise  tiie  petition  for  a  rebear- 
lng is  overruled. 

CITY  OF  OABUSLB  v.  8EGBSST. 
(Conrt  of  Appeals  of  Kentncky.  Jane  17, 

1903.) 

MUNICIPAL  CORPORATION&-DEFBOTITB  SIDB- 
WALKS— DHFECTS— INJURIES— NBOLiaBNCB- 
CONTRIBUTORT  NBOLIOBNCE  —  BVIDBNCB  — 
QUESTIONS  FOR  JURY. 

1.  The  fact  that  a  pedestrian  knows  eeneral- 
Ij  of  the  existence  of  a  defect  In  a  sidewalk 
does  not  make  his  ose  thereof  negligence  per  se. 

2.  A  pedestrian's  foot  slipped  on  the  uneven 
snrfsce  of  a  sidewalk,  and  he  fell  against  and 


T 1.  See  UuDleipsl  Oorpofatlon%  voL  M.  Osot  DIs. 
tt  17SB. 


over  a  gateway  whldi  separated  the  walk  fRHtt 
a  sunken  alleyvsy  to  the  bottom  of  the  alley- 
way and  was  ujared.  HM,  in  aa  action 
against  the  dty,  nroper  to  exclude  evidence 
tbMt  the  gate  whidi  separated  the  walk  from 
the  alleyway  had  freqaently  been  left  open  prior 
to  the  injury,  it  not  being  shown  tbat  It  had 
been  left  open  continuously  for  any  specific 
length  of  time,  and  hence  there  being  nothing 
to  put  the  municipality  on  notice. 

3.  The  sate  had  nothing  to  do  with  the  In- 
jury, it  appearing  that  plaintiff  dipped,  and 
the  gate  being  merely  too  low  to  constitute 
an  effective  barrier  between  him  and  the  alley. 

4.  A  pedestrian's  foot  slipped  on  the  uneven 
earfsce  of  a  sidewalk,  and  he  teu  against  and 
over  a  gateway  which  separated  the  walk  from 
a  sunken  alieyway  to  the  bottom  of  the  alley- 
way and  was  Injured,  field,  that  the  qnestion 
whether  the  city  had  foiled  to  keep  the  walk 
reasonably  free  from  defects  was  for  the  jury. 

5.  The  qnestion  whether  plalntitt  was  guilty 
of  contributory  negligence  was  tor  the  jury,  it 
sppearing  that  he  knew  In  a  general  way  of  the 
existrace  of  the  defect  in  the  sidewalk,  and  it 
being  dark  at  the  time  and  place  of  the  acci- 
dent. 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  A.  G.  Secrest  against  tbe  city 
of  Oarlisle.  From  a  Judgment  for  plaintiff, 
defeudant  appeals.  Affirmed. 

Wood  ft  Boas  and  J.  B.  Boss,  tat  an^ellant 
JTno.  I.  WiUtanuoo,  for  appellee. 

BARKBR,  J.  On  tbe  28d  day  at  August, 
1901,  tbe  appellee,  A.  O.  Secreat,  while  walk- 
ing along  the  sidewalk  of  Main  street,  in  tbe 
dty  of  Carlisle,  dipped  and  fell  over  a  gate, 
about  two  feet  high,  into  an  alleyway  bot- 
eral  feet  lower  than  the  surface  of  tbe 
sidewalk,  recdving  severe  Injories  In  his 
shoulder  and  arm,  to  recover  damages  tor 
wblch  he  instituted  tbis  action.  Tbe  peti- 
tion charges,  substantially,  that  the  sidewalk, 
at  tbe  point  where  appellee  slipped  and  fell, 
by  reason  of  the  n^lgence  ot  the  sibilant 
was  in  an  imsafe  and  dangerous  cmidttton 
to  pedestrians;  that  it  was  made  of  rough 
rode  slabs,  wbldi  had,  by  long  usage,  be- 
come very  uneven,  some  of  tbem  slanting 
down  towards  tbe  property-line,  and  having 
boles  sevml  Inches  In  depth  between  tbem: 
that  this  condltiim  of  things  was  known  to 
the  appellant,  or  could  have  been  known  to 
it  by  the  exercise  of  reasonable  diligence, 
as  the  defective  condition  of  the  sidewalk 
bad  existed  fbr  a  suffident  length  of  time  to 
place  the  munldpallty  upon  notice.  Tbe  an- 
swer dCTles  file  negligence  of  appellant,  and 
pleads  affirmatlTdy  tbe  contributory  negli- 
gence of  appellee.  A  trial  In  tbe  lower  court 
resulted  In  a  verdict  tn  favor  of  tbe  appellee, 
awarding  blm  damages  in  the  sum  of  9500s. 
From  the  Judgment  based  upm  this  verdict, 
this  appeal  Is  prosecuted. 

It  appears  that  on  the  evening  of  August 
28,  1901,  about  8  o'clock,  appellee  was  going 
from  bis  home  to  church.  In  order  to  get  his 
children,  who  were  there;  It  was  drlstlng 
rain,  and  the  sidewalk  was  iret;  ttarae  were 
some  trees  along  tbe  street,  which  obsciu«d 
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the  pBTement,  at  the  point  where  the  Injury 
occurred,  from  the  pabllc  UghtB;  the  appel- 
lant was  In  somewhat  of  a  hurry  because 
of  the  rain,  and,  Just  as  he  reached  a  point 
opposite  the  aUeyway  spoken  of,  his  foot 
slipped  on  the  nneven  snrCice  of  the  rocks, 
and  he  fell  &galnf<t  and  over  the  gateway 
which  separated  the  sldewalli  from  the  sunk- 
en alleyway,  and  was  precipitated  to  the 
bottom  of  the  alleyway,  a  distance  of  about 
4  to  4%  feet.  The  evidence  shows  that  appel- 
lee knew  of  the  defective  condition  of  the 
sidewalk  In  questlott',  but  momentarily  for- 
got It.  The  fact  that  a  pedestrian  knows, 
generally,  of  the  defect  In  a  sidewalk,  does 
not  make  his  use  thereof  negligence  per  se. 

In  the  case  of  Olty  of  Louisville  t.  Brewer's 
Adm'r  iKy.)  72  8.  W.  9,  a  pedestrian  was  in- 
jured, while  walking  along  a  cinder  path  which 
formed  the  sidewalk  of  one  of  the  streets 
of  Lonlsrllle,  by  falling  over  a  post  which 
stood  In  the  highway,  receiving  injuries  from 
which  he  died  the  next  day.  The  evidence 
shows  that  the  decedent  had  known  of  the 
existence  of  the  post  prior  to  the  accident, 
but  bad  momentarily  forgottm  It  The  court 
left  the  question  of  contributory  negligence 
for  the  Jury  to  determine.  In  the  case  of 
the  City  of  MayavlUe  v.  Qullfoyle  (Ky.)  62  S. 
W.  493,  upon  this  subject,  it  was  said:  "It 
camiot  be  fairly  said,  as  a  matter  of  law,  that 
appellee  was  guilty  of  contributory  negli- 
gence by  foi^ttlng  for  the  time  the  ex- 
istence of  the  defect."  In  the  Modem  Law 
on  Municipal  Corporations,  {  1292,  the  rule 
is  thus  stated:  "The  fact  that  plalutUf  had 
knowledge  of  the  dangerous  condition  of  a 
«treet  will  not  prevent  his  recovery  if  he 
ased  reasonable  diligence  to  prevent  Injury; 
bence  bis  traveling  on  a  sidewalk  known  to 
be  out  of  repair  Is  not  negligence  of  itself. 
It  may  be  evidence  of  negligence  to  use  a 
street  in  a  dangerous  condition,  but  it  is  not 
negligence  as  a  matter  of  law.  The  use  of  a 
street  with  knowledge  of  its  unsafe  condi- 
tion is  not  contributory  negligence  where  care 
to  used  proportionate  to  the  known  danger." 
Again,  in  section  1294,  it  Is  said:  "Although 
a  person  is  perfectly  familiar  with  the  dan- 
gerous condition  of  a  sidewalk  by  reason  of 
Its  frequent  use,  yet  If,  through  forgetfnlnesa, 
he  walks  into  a  hole  In  such  walk  and  is 
thereby  injured,  it  is  not  contributory  negli- 
gence." Dillon,  In  his  work  on  Municipal 
Corporations  (section  1007),  says:  "A  per- 
80Q  may  walk  or  drive  carefully  in  the  dark- 
ness of  the  night,  relying  upon  the  belief 
that  tbe  corporation  has  performed  its  duty, 
and  that  tbe  street  or  walk  Is  in  a  safe  con- 
dltlou.  He  walks,  it  has  been  said,  by  a  faith 
Jostifled  by  law,  and,  if  his  faith  is  mifound- 
ed  and  he  suffers  an  injury,  the  party  In  de- 
fault must  respond  in  damages."  In  tbe 
Modem  I^w  of  Municipal  Corporations,  sec- 
tion 1304,  It  la  said:  "Where  there  are  ex- 
cavations on  private  lots  adjacent  to  a  side- 
walk, the  city  must  use  reasonable  care  to 
protect  pedestrians  from  falling  therein.** 


In  the  case  at  bar,  appellee  endeavored  to 
show  that  the  gate  which  separated  the  aide- 
walk  from  tbe  sunken  alleyway  bad  been 
frequently  left  open  prior  to  tbe  time  of  the 
Injury  cMuplalned  of.  This  evidence  was 
properly  excluded  by  the  court,  as  It  was  not 
shown  that  tbe  gate  had  been  left  open  con- 
tinuously for  any  specific  length  of  time  Im- 
mediately prior  to  the  accident,  and  there- 
fore there  was  nothing  to  put  the  munldpal- 
Ity  upon  notice.  We  think  that  the  gate  in 
question  had  nothing  to  do  with  api>ellee's 
Injury;  the  testimony  shows  that  he  slipped 
upon  the  sidewalk,  and,  losing  his  equilibri- 
um, fell  over  the  gate  into  the  hole  beyond; 
the  gate  was  simply  too  low  to  constitute  an 
effective  barrier  between  tbe  falling  man  and 
the  alleyway. 

It  was  the  duty  of  the  appellant  to  keep 
Its  sidewalk  reasonably  free  from  defects  en- 
dangering the  traveling  public  while  using  it, 
and  If  It  faUed  in  the  performance  of  this 
duty  It  is  responsible  for  the  damages  caused 
by  such  failure.  The  questions  as  to  whether 
or  not  thae  was  such  failure  upon  the  part 
of  the  municipality,  or  as  to  whether  or  not 
the  appellee  was  guUty  of  contributory  neg- 
ligence In  the  premises,  were  peculiarly  with- 
in the  proTlnce  of  the  Jury  to  determine,  and, 
as  these  questions  were  properly  submitted 
by  the  court  to  the  Jury  in  the  loMroctlons 
given,  the  Ju^^ment  la  afllrmed. 


PIGG  T.  LODISVILLB  ft  N.  B.  GO. 
CITY  OP  LOUISVILLE  v.  PIGG. 

(Court  of  Appeals  of  Kentucky.  June  17, 

1903.) 

MUNICIPAL  CORPORATIOHS-BBNBFIT  ASSBS8- 
MBNTS— RAILROAD  RIGHT  OP  WAT— 
LIABIUTT  FOR  ASSESSMENT. 

1.  A  Strip  of  land  appropriated  to  use  by  a 
railroad  as  a  right  of  way,  and  which  Is  a  "lot," 
within  the  meaning  of  the  Btatute  govemlng 
street  improvements,  is  liable  to  an  assess- 
ment tor  a  street  improvement. 

Appeals  fnnn  Circuit  Cour^  Jefferson 
County,  Chanc«7  Division. 

"To  be  officially  r^rted." 

Suit  by  the  city  of  Louisville  against  tbe 
LoutsvUle  ft  Nashville  Railroad  Company 
and  L.  R.  Flgg.  From  the  Judgment,  said 
Plg^  and  the  city  of  Louisville  separately 
appeal.  Rerened. 

Wm.  Furlong  and  B.  P.  Washer,  for  ap- 
pellant Flgg^  H.  Ij.  Stone^  for  appellant  city 
of  Louisville.  Helm,  Bruce  ft  Helm,  tat  ap- 
pellee Louisville  ft  N.  R.  Co. 

PAYNTEB,  J.  The  main  Ifaie  of  the  Louis- 
ville &  Nashville  Railroad  Company  runs 
southwardly  from  near  Tenth  and  Broadway 
streets,  LouIsvUIe,  Ky.,  to  and  beyond  Nash* 
vllle,  Tenn.  Ite  right  of  way  Is  60  feet  in 
width.  Under  appn^riate  proceedings  In  tbe 
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geMVftl  «MncU,  llagn<dla  areiuw  wits  ]m- 
piwred  by  «rlgtiuU  eonBtroetlffn,  and  tlie  tu- 
1B«  dMrict  ms  propeEly  4e«lgnalHL  Wttk- 
In  that  district,  ea»t  of  Beventb  ilveet  and 
SL-atti  «f  'Uasnotti  avemie,  4a  a  D*nt»I  of  iaad 
«0  feet  wide,  need  bgr  tbe  appdlee  aa  a  road- 
bed, or  'What  k  eomaaonly  called  tbe  'i^gbt 
of  waj,"  and,  m  a  part  of  It,  a  tidangular 
pamel  north  «f  Magnolia  arena  aad  oast  of 
Seventh  stieet.  Tbc  local  idtnatira  is  nbmni 
by  Ilia  fbllowlag  plot: 


Itfts  lwi8ted«n  bebalfoCdie  raUwaa  com- 
pany  tbat  (1)  ttie  fttffitrtf  aongtit  to  t>e  eub- 
Jected  to  part  of  t^e  cost  of  street  impioTC- 
ment  Is  only  a  rl^  ot  way,  and  therefore 
cajuiot  be  charged  therewith;  (2)  it  receives 
no  beoeit  from  tbe  bnprov^eat;  <S)  tbe 
right  of  way  4a  not  a  lot,  In  the  meaning  of 
the  statute  gorenilng  street  fmpPoreKMits. 

It  to  not  the  Intapglble  right  to  iise  It,  bot 
tiM  fl^rlpi  of  land  whteti  the  raUroad  company 
appropriates  for  Its  ase,  aad  apon  which  It 
hufUa  Its  coAdhed,  to  Its  right  of  way.  The 
railroad  company  has  been  In  possession  of 
the  strip  of  land  In  question  for  50  yean.  It 
Is  a  part  of  a  great  railroad  system.  Its 
right  of  way  Is  perpetual-  In  ElIzabetbtowD, 
Lie;cllij(ton  &  Big  Sandy  R.  Co.  t.  Combs,  10 
Bush,  393,  19  Am.  Itep.  07,  the  court  held 
the  Injoiy  resnlting  from  the  location  of  a 
railroad  tn  snch  proximity  to  adjacent  prop- 
erty as  that  smoke,  soot,  and  fire  from  pass- 
ing engines  was  thrown  or  blown  into  or 
upon  It,  entitled  the  owner  to  a  single  recov- 
ery, as  the  injury  was  permanent  and  en- 
during. In  other  words,  the  court  regarded 
that  the  railroad  had  appropriated  for  all 
time  to  come,  and  the  injury  would  be  per- 
manent It  Is  the  very  remotest  possibility 
Imagtoabte  ttiat  the  appellee  would  ever 
abandon  Ms  rfj;4it  of  way.  The  court  con- 
cludes ttat  Its  use  of  its  right  of  way  will 
bp  peipetnal.  It  to  theDefare  practically  the 


owner  oS  the  femd.  if  ttris  strii^  «f  land  was 
oat  acenpied  by  the  milinad  sompaay  as  a 
rigiit  of  way,  it  would  not  be  suggested  tbat 
It  was  Mt  aabject  to  tbe  special  tax  for 
street  improvemeiit  purpose  for  wUch 
the  lot  to  osed  cannot  aflact  tiha  noestton  of 
Ub  Uability  fvr  the  cost  of  street  loDprore- 
mant.  Counsel  for  appeUee  <eaUs  attention 
to  cases  of  other  courts  balding  tbat  rights 
of  way  cannot  be  charged  vHh  the  cost  of 
street  Improvements,  while,  on  tiiS  other 
hand,  coonsti  for  the  ^valiant  calls  atten- 
tion to  oases  In  otbcr  courts  Mdlig  that  audi 
lig^  Of  way  am  liable  f  muA  oost  It  Is 
not  necessary  to  dlaeass  tUa  class  of  aases 
farther,  hccanae  tfcto  court,  in  LmdsvlUe, 
Clnelnnati  ft  Lesiagtan  R.  Co.  aad  Lontorine 
Bnllroad  Transfar  Oo.  v.  Obat  aoi  Btea^te, 
US.  opinVon,  Feb.  28,  1876,  and  Gtty  of  M- 
knr  T.  Cindnnari  Southern  tL  Oo.,  38  lEy* 
807,  held  that  aneh  «p«ial  tazattm  omld  be 
imposed. 

On  the  secoad  qaesdon  w  qnate  ftmn 
Preston  JRadd.  ate.,  61  Kr-  UB.  whleh 
sesds  as  ft>llows:  '"Sseh  — no—Tosots  are 
made  upon  the  asanaipttoa  -that  a  portion  of 
the  ooflDmunfty  are  ivscWIy  bsoeftted  by  tlie 
ImproTement  Tbe  prlaelple  da  that  Abe  ter- 
ritory la  beaedted,  that  It  %4b  a  cammKi  In- 
terest and  tibat  gowned  hy  eqaMable  rules. 
It  mast  equally  -bear  the  bttrden.  Neeeaaa- 
rtly,  indlvidnal  oasea  of  hardship  wUI  artoe. 
but  ft  approacAee  equality  h  nearly  as  it  Is 
practicable.  It  follows  ttiat  a  lot  owner  any 
be  compelled  to  pay  hto  pmpocticui  of  tbe 
oost  of  an  Jmpmvonent,  althovg^  la  hto  par- 
tlealar  case  his  pr^nrty  nay  not  ba  bene- 
fited. This  nie,  •howcrer,  cannot  he  so  ck- 
teoded  ss  to  entirely  take  froaa  tte  dtiaen 
his  property.  TUs  would  woA  a  manifeet 
InjuRtloe.  It  wo«ld  be  spoliation,  and  aot 
taaatloB.  Under  the  guise  of  benedt  and  tax- 
ation, be  eauMt  be  thoa  arbttrarily  deprived 
of  his  property.  It  would  be  but  aa  appro- 
priation af  It,  by  the  eaerelsc  of  arbitrary 
power,  to  pabllc  use,  wtthout  oompcnaadon. 
*  *  *"  We  do  not  understand  that  Bar- 
OeU,  etc..  T.  eieason,  etc.,  8S  S.  W.  964, 
rfaangee  tbe  rale  annonnood  In  Preston  v. 
Radd,  etc,  aoA  other  oases  of  tbls  eourt. 
0polietton  Is  aot  shown  in  this  case.  Un- 
der the  statute  governing  street  Impro^- 
ment  a  lot- Is  aay  piece  of  land  within  tbe 
territMT  defined  toy  the  statute  ar  tbe  gen- 
eral councU,  where  the  tnritotr  to  b&  as- 
sessed Is  not  bounded  by  priaclpal  streets. 
The  use  or  nonuse,  or  tbe  character  of  the 
aae  to  which  the  parcel  of  land  is  pnt  does 
not  detennlne  tbe  queetloo  whether  It  Is  or 
la  not  a  lot.  The  strip  of  land  used  by  the 
railroad  company  the  day  before  It  was  ap- 
propriated It  aa  a  rfgbt  of  way  was  a 
lot  In  the  meaning  of  the  statu  tee,  and  to 
thus  appn^rlate  it  cannot  ebaoge  tta  char 
acter. 

The  Judgment  is  reversed  for  proeaedings 
conatotottt  with  tUs  opinion. 
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DIOTB2CIH  T.  BOTHENB£>BOm  et  bL 
IMS.) 

conpettAnsNs-vuTBA  vibxs  AcrB-LuaiL- 

ITY  OP  DIRECTORS. 

1.  Ilie  directors  of  a  corporatioo  are  not  per- 
aonally  liable  to  an  bidiriaiial  vtth  irtioin  toe; 
bare  dove  fcurisess,  if  the  transaction  with  him 
is  within  the  corporate  powen,  though  at  other 
times  and  with  other  persons  they  may  have, 
withont  wasting  the  corporate  assets,  done  busi- 
ness not  authorifed  by  the  charter. 

2.  aorporatian  authorized  to  barrow  mene/ 
and  cire  notes  or  ether  evidenoea  of  indebted- 
nesa  oorrowed  a  aam  of  money,  and  issued  to 
the  lender  a  paper  beartng  tile  title,  "Certifi- 
cate et  Depotatr  whidi  certified  tbat  the  len- 
der hftd  tbe  aom  loaned  to  tais  "cre^t"  ait  the 
office  of  tba  corporation,  aad  that  the  cotpoia- 
tlon  agreed  to  pay  the  same  to  him,  with  In- 
tet«st  at  the  -expiration  ef  a  eertatn  period. 
Bel4  BOt  te  emtdtaie  tbe  doing  ef  a  bajaktn^ 
baalnefls  by  the  eorperatioa,  and  iKMce  its  di- 
rectors were  not  liable  to  the  holder  'of  the 
"certificate,"  on  the  theory  that  the  corporation 
had  exceeded  its  powers. 

3.  If  the  directors  of  a  corporation  engage 
in  a  bQslDtMi  not  within  its  cerperete  powers, 
and,  io  ao  doing,  waste  or  lose  the  cotpOTate 
aaaets.  they  are  personally  1Hi%le. 

O'Rear  and  Nnnn,  JJ.^  dissenting. 

Appeal  from  Circuit  Court,  JeffenoD  Cona- 
ty.  Law  and  Equity  DItIbIod. 

"NV^t  to  He  ofHclany  reported." 

Actfon  by  'WlUlam  Df«trlch  aSBlticrt  Ous 
F.  Rothenberger  and  others.  From  a  Judg- 
toent  mstaliihig  a  iletBvrrcr  to  tbe  petttio*, 
plaintiff  ftppente.  ABkmpd. 

Wallace  ft  HUI«r,  f er -ajppettftut  W.  Ftatt 
Bile,  £Br  appellees, 

QOBSON,  X.  Tbe  platwtlff,  William  Dlert- 
lieb,  deposited  tn  tbe  German- American  Title 
Oompaoy  tbe  mud  of  $300,  for  wliicb  it  de- 
iiTsred  *o  btu  the  following:  "No.  IM. 
OertHcate  of  SetMdtt  Oerman-AmeF- 
Ican  Title  Company.  Louisville,  Ky.,  Decem- 
l>er  9,  1895.  This  1«  to  certify  thAt  Winiam 
DMrtcta  bss  nvtr  to  Ms  credit  at  the  office 
of  tMs  company  tbe  stun  of  tbree  hundred 
dollars,  which  the  Qerman-Amerlcan  IlUe 
OomiMmy  agreta  to  pay  to  said  William  Diet- 
rieta  in  tvelre  montbs  after  thla  date  wttb 
Interest  at  the  rate  of  six  per  cent  from  date 
until  paid  «a  return  of  this  certificate  en- 
dorsed by  WllHam  IMetrlch.  Qua  F.  Rotben- 
beiser.  Secretary.  A.  J.  Speckert,  President" 
The  Oennan-Amerlcan  Title  Company  was  a 
corporation  organized  ander  obapter  56  of  the 
General  Statutes  of  Kentucky,  and  was  not 
authorized  to  do  a  banking  business.  It  be- 
came Insolvent  Dietrich  then  filed  this  suit 
agatitEt  tite  dlrectocs  of  the  corporation,  char- 
ging t3iat  at  tbe  time  he  made  tbe  deposit 
and  long  prior  tliereto,  it  was  engaged  in 
tke  banking  basioess,  a»d,  while  so  engaged, 
received  bts  deposit,  wltfe  the  knowledge  and 
authority  of  the  defendsnta,  as  its  directors. 
Persooal  Judgment  was  prayed  against  them 
on  tbe  ground  that  they  were  engaged  In  a 
bniliMBS  wbteb  ttie  corporation  was  not  au- 
thorised to  follow.  The  court  sustained  a 
dennner  t»  kla  patltku,  and  be  appeala. 


Xt  Is  iBunateriaJl,  ao  far  as  tbe  plalMtiff  la 
eoQcenied,  what  basiness  the  cocpwatlon  en- 
gaged In  with  other  persons.  If  the  transac- 
Una  witb  him  was  -wltUn  ite  corporate  pow- 
ers, the  directors  are  not  peraooaHy  Uable  to 
bliu,  although  at  «ttaer  times,  Aud  wltb  other 
persons,  they  may  have  d<me  bueiiMse  not 
authorized  hs  tbelr  charter.  OSie  plalmtlfiTa 
cause  of  action  rests  on  the  tsansaiH^  bad 
with  him.  Tbe  tact  tbat  In  other  transac- 
tions otter  persons  migbt  net  harre  reasou  to 
complain  of  the  directors  for  eacaediqg  the 
powers  OMifei-Ted  upon  them  law  would 
anbtcaet  nothing  from  the  plalattfTs  right  to 
oeivplaizi.  If  In  tbe  transacdon  wttb  him  tbe 
levftlatate  powera  of  the  corporation  were 
exceeded;  and  If,  In  his  transaction,  tbese 
powers  were  net  exceeded,  he  cazuut  to  mAe 
out  bAa  caose  of  action,  show  that  tbey  weoe 
exceeded  in  other  tranaacttonfl  otfwr 
persona  The  quaslion  presented,  than,  aim- 
l>ly  la  wlketber  tbe  toassacticA  with  tbe  plabi- 
tiff  wm  w4tbta  tbe  powers  of  the  cwporatioa. 
Tbe  CDiporation  -was  anthorlzed  to  borrow 
BHHiey,  and.  give  notes  tberefor,  or  other  evi- 
denoea 1^  Intebtedaesa.  Stripped  of  Ms  form, 
tlie  tEanaactlon  with  tbe  plalBtifl  was,  in 
effect,  tbat  be  lent  tbe  conraratioa  ^isoo, 
which  it  agreed  to  pay  blm  la  12  months, 
mitb  Interest  at  tbe  rate  ef  6  pw  ceat  Tbe 
paper  not  only  oontaina  a  piNuaise  t»  pay, 
but  sets  -oat  fnlly  ttie  conaideratioa;  and  tbe 
fact  tbat  It  la  called  a  '^certificate  of  de- 
posit" instead  of  a  "proml&aory  nete,"  does 
not  aSect  its  lc«al  character.  In  the  Ameri- 
oon  4c  Bngllsh  Bncy.  of  Law,  vol.  6^  p.  803.  It 
la  saM:  "A  ecrtifioate  «f  •dcpoatt  drawn  in 
tbe  usnal  ferm  aeeuis  to  f vlflll  In  every  par- 
tteator  tiie  definltleii  of  a  pro—leeory  note, 
to  wit  an  luneondJtlonal  proarfse  la  writing, 
for  tbe  payment  of  a  certatai  atiu  of  naoney 
Rbsolntely  and  At  «11  events.  It  la  tbereCore 
faeld  in  all  the  states  of  tbe  Uolon,  cxeeqpt 
Peaasylvanla,  tbat  the  Instnimeot  Is,  in  aab- 
staoce  and  In  legal  effect  a  pvoiuissory  note, 
and  sovented  in  most  respects  by  the  same 
general  mles."  In  Citiaeas'  Xatlonal  Bank 
V.  BrewB,  45  Ohio  St  30,  11  N.  E.  79»,  4  Am. 
St.  Rep.  526,  where  a  similar  paper  was  be- 
fore the  court  It  was  said:  "Tbe  certificate 
was  in  effect  a  promissory  note.  It  possessed 
all  tbe  requisites  of  a  negotiable  pteoalBSory 
note,  and  aa  audb  was  governed  by  the  ndcs 
and  princlplee  wpllcable  to  tbat  claea  of 
pnper.  In  Howe  v.  Hartness,  11  Ohio  8t 
440  [78  Am.  Dec.  812],  It  was  held  that  a 
certificate  of  deposit  substantially  the  same 
as  tbat  tmder  consideration  was  a  negotiable 
promissory  note.  And  in  Miller  v.  Austen. 
13  How.  21S  [14  L.  JSd.  110],  where  the 
amount  deposited  with  the  bank  was  pay- 
able only  to  the  order  of  the  depealtor,  at  a 
future  day  certaJn,  upon  tbe  return  of  tbe 
certificate  of  depmlt,  It  was  recognlaed  as 
tbe  established  doctrine  that  a  proniee  to 
'Aeliver  or  to  be  accountable  for  so  Jnucb 
money  is  a  good  bill  or  note;  that  tbe  earn 
named  la  ttie  oertlficate  Issued  being  certain 
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and  the  promlae  direct,  every  reason  existed 
wby  the  Indorser  of  the  paper  should  be  held 
reeponsible  to  his  iDdorsee,  that  could  prevail 
Id  cases  where  the  paper  indorsed  is  lu  the 
ordinary  form  of  a  promissory  note;  and 
tfaatt  as  such  note,  the  state  courts  generally 
had  treated  cratlflcates  of  deposit  payable  to 
order."  To  same  effect,  see  Bank  of  Peru  v. 
Famsworth,  18  lU.  563;  Talladega  Insurance 
Oompany  r.  Woodward,  44  Ala.  287;  Poor- 
man  T.  Mills,  3S  Cal.  118,  05  Am.  Dec.  90; 
Gregg  V.  Union  County  National  Bank,  87  Ind. 
238;  Bean  v.  Briggs,  1  Iowa,  488.  63  Am. 
Dec.  464;  Hatch  v.  Pint  National  Bank,  04 
348, 47  Atl.  906, 80  Am.  St  Rep.  401;  Tripp 
V.  OarteniuB,  86  Mich.  494,  24  Am.  Bep.  610; 
Pardee  t.  Fish,  60  N.  Y.  266,  10  Am.  Rep. 
176;  Bellows  Falls  Bank  v.  Rutland  Ooon^ 
Bank,  40  Vt  877;  Klauber  v.  Bfggerstaff,  47 
Wis.  5S5,  8  N.  W.  867,  82  Am.  Rep.  773,  and 
cases  dted.   The  distinction  between  such  a 
transaction  and  the  business  of  banking  Is 
plain,  for  any  one  may  borrow  money,  and 
may  put  In  such  form  as  he  pleases  the  evi- 
dence of  his  indebtedness.  An  express  com- 
pany is  not  a  bank,  although  It  draws  and 
sells  bills  of  exchange.   Wells,  Fargo  &  Oo. 
T.  Northon  Pacific  Railroad  Oo.  (0.  0.)  23 
Fed.  468:  Nor  Is  a  corporation  a  bank,  which 
borrows  money  for  Its  own  use  on  bonds. 
Barry  v.  Merchants*  Exchange  Company,  I 
Sandf.  Ob.  280.   In  8  American  &  Bngllsh 
Ency.  of  Law.  791.  It  is  said:   *Tbe  distinc- 
tion between  a  bank  and  trust  cmnpany  Is 
well  defined.  The  powers  of  the  trust  com- 
pany depend  npon  the  terms  of  its  charter,  of 
course,  but  th^  are  not  banking  powers. 
The  tnist  company,  like  the  savings  bank, 
pays  interest  npon  deposits,  but  its  deposits 
are  stricUy  loans,  not  subject  to  check.  It 
may  not  Issue  its  own  notes  for  circulation, 
nor  does  It  buy  or  sell  exchange  In  the  or- 
dinary course  of  Its  dealings.   In  directions 
that  are  not  akin  to  banking,  Iti  powers  are 
much  broader,  and  extend  outside  the  mone- 
tary realm  into  real  estate  tranaactionB,  tnis- 
tenhlps.  and  the  conduct  of  property  Intw- 
ests  of  all  kinds.  The  exercise  by  a  trust 
company  of  some  of  the  functions  of  a  bank 
does  not  make  the  company  a  banking  In- 
stitution, nor  lay  Its  offlcen  liable  to  pros- 
ecutions for  Tfolatlz«  the  banking  laws." 
Banks  rec^ve  deposits  subject  to  check. 
They  are  pnUic  agendes  created  tor  the 
public  service,  and  are  required  to  s^e  the 
public.  The  money  In  this  case  was  simply 
lent  for  12  months.  It  was  not  snbject  to 
check.  There  was  nothing  in  the  transac- 
tion that  might  not  have  been  done,  and  is 
not  In  fact  done,  -by  many  indlvidoals 
timngtaout  the  state.   It  was  not  the  exercise 
by  the  OHporatlon  of  any  bankli^  privilege, 
Qor  beyond  the  powers  of  the  corporation 
nnder  Its  charter.  Dietrich  stands  simply  as 
a  creditor  of  the  corporation  who  lent  It 
money,  and  has  no  other  claim  npon  the 
directors  than  any  other  creditor  who  lent 
it  money  or  bought  its  paper.  The  action  is 


not  based  on  the  Idea  that  the  directors,  by 
engaging  In  the  banking  business  outside  of 
the  legitimate  powers  of  the  corporation, 
wasted  or  lost  the  corporate  assets.  If  they 
bad  done  this,  to  the  extent  that  assets  of 
the  corporation  were  thus  lost  by  them,  they 
would  be  liable  personally.  But  It  Is  not  al- 
leged that  any  of  the  assets  of  the  corpora- 
tion were  lost  in  the  banking  business.  The 
sum  of  the  cause  of  action  stated  Is  that  the 
plaintiff  lent  the  corporation  ¥300,  and  that 
It  was  then  engaged,  without  authority.  In 
the  banking  business.  If  for  this  the  direct- 
ors are  liable  personally  to  him,  they  are 
equally  liable  for  all  otba  tnmsactlonB  of 
the  corporation  within  the  powers  conferred 
on  It,  although  no  part  of  Its  assets  were  lost 
by  the  directors  in  the  business  done  outside 
of  It^  corporate  powers,  and  the  creditors 
were  in  no  wise  prejudiced  thereby. 
Jndgmuit  afilrmed. 


BARKER,  J.,  not  slttlnff. 
NUNN,  JJ.,  dissenting. 


(/RBIAB  ud 


KBLLiBY  V.  GULVBB'S  ADM*B. 
(Ooart  of  Appeals  of  Kentucky.  June  20^ 
1808.) 

ADMINISTRATORS-SUIT  TO  SBTTLB  B8TAT»- 

CIAIH8  OF  CRBDITORS-FILINO— LACHES- 
US  PSNDHN8— SALE  OP  LANDS. 

1.  Ky.  St.  1800,  S  2087,  prOTldes:  "When  the 
heir  or  devisee  shaD  alien,  before  salt  Is  brought 

Son  the  anceBtor*i  or  testator's  debt],  the  estate  - 
lescended  or  devised,  he  shall  be  liable  for  the 
value  thereof,  with  legal  interest  from  the 
time  of  alienation,  to  the  creditors  of  the  dece- 
dent or  testator;  bnt  the  estate  so  aliened  shall 
not  be  liable  to  the  creditors  in  the  bands  of  a 
bona  fide  purchaser  for  a  valuable  considmtlon, 
unless  action  is  instituted  within  six  months 
after  the  estate  la  devised  or  descended,  to 
subject  same."  Held  not  intended  to  create  a 
lis  pendens  Hen  on  the  lands  descended  or  de- 
vised, for  the  payment  of  the  ancestor's  debts, 
for  a  longer  period  than^  for  ^  months  after 
an  action  might  have  been  begun  to  settle  tiie 
estate  and  subject  the  land. 

2.  Civ.  Code  Prac.  §  432,  provides:  "A  cred- 
itor appearing  before  the  commissioner  [to  audit 
claimsl  end  presenting  his  claim  becomes  there- 
by a  party  to  tlw  acBon  (for  settlement  of  the 
estate]  and  is  concluded  oj  the  final  judgment 
of  the  court  allowing  or  rejecting  bis  claim." 
Held,  whether  a  creditor  of  the  estate  filing 
his  claim  was  made  a  party  to  tiie  petition  in 
the  settlement  suit,  or  not,  could  not  affect  the 
validity  of  the  Us  pendens. 

8.  To  obtain  the  benefits  of  a  Us  pendens, 
the  party  asserting  it  must  have  not  only  a 
suit  in  which  relief  In  rem  is  songht  against 
specific  property  sufBdently  Identified  by  the 
record,  to  which  the  other  claimant  or  title 
holder  nin^t  be  a  part;  in  fact,  but  he  mast 
prosecute  his  suit  with  reasonable  diligence. 

4.  Where,  after  the  expiration  of  tbe  six 
months  mentioned  In  Ky.  St.  1890,  8  2087.  one 
becomes  a  purchaser  bx  good  faiui  and  for 
value,  it  does  not  matter  now  much  he  knows 
about  who  were  the  creditors  of  decedent,  as 
nothing  but  a  valid  Us  pendens  can  then  affect 
the  land  as  a  Hen. 

5.  Certain  creditors  of  an  estate  were,  as 
soch,  named  and  joined  In  a  suit  to  settle  tlie 

T  t.  Sn  Us  Pendens,  vol.  SI,  Gmt.  Dig.  1 11 
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same  tj  tiie  administrator  thereof,  and  were 
thereby,  aa  well  as  hj  the  adTertieeinent  of 
the  cotnmisBioDer  to  wnom  reference  was  had 
to  audit  claims,  called  on  to  file  their  claims, 
if  they  desired  to  arail  themselves  of  the  benefit 
of  the  action.  They  failed  to  file  their  claims, 
without  ezcnse  or  explanation,  till  after  the 
commissioner  had  reported  all  dalma  asee^ 
taiuable,  and  till  after  two  judgments  of  sale 
of  land  had  been  rendered  in  the  action,  and  the 
lust  sale  to  par  debts  of  decedent  and  the  costs 
of  the  salt  and  of  administration  had  been  con- 
firmed. Two  yean  after  they  Bhonld  have  set 
up  their  claims,  they  soaght  to  enforce  them 
against  the  residue  of  the  land  sold  by  the  heirs 
to  an  innocent  purchaser  for  value,  after  deduct- 
ing what  was  necessary  to  discharge  the  known 
liabilities  of  the  estate.  Held,  that  they  were 
guilty  of  laches  precluding  thdr  reooTery. 

Appeal  from  CHrcult  Court,  Ntiaon  County. 

•TTo  be  officially  reported.** 

Suit  by  Jacob  OolTer's  acbninlstrator  tst 
settle  the  eatate.'  From  a  judgment  anb]ect> 
inf  to  creditors*  claims  certain  land  Bold  by 
tbe  taeln  to  John  8.  Kelley,  Kelley  appeals. 
Beveraed. 

John  B.  Kelley  and  Geo.  8.  &  John  A.  Ful- 
ton, for  appellant.  Nat  W.  Halstead,  for 
axvellee. 

O'RBAB,  J.  This  ault  was  begun  In  1896 
by  Jacob  Culver's  administrator  to  settle 
bis  estate.  There  was  not  enough  personalty 
to  pay  tbe  debts  of  the  decedent,  and  bis 
lands  were  described  In  tbe  petition  with  the 
view  to  selllnK  enough  of  them  to  pay  the 
Indebtedness.  The  heirs  at  law  and  certain 
creditors.  Including  appellees  Bowling  & 
Oreenweli,  were  made  defendants,  and  had 
scttial  notice  of  the  pendency  and  nature  of 
tbe  suit.  A  reference  was  bad  to  the  master 
commissioner  NoTember.  14,  1806,  to  audit 
the  claims  against  the  estate.  On  tbe  29tb 
day  of  May.  18^,  tbe  commissioner,  who  had 
previously  publicly  advertised  for  claimants, 
filed  his  report,  showing  all  claims  presented. 
There  were  no  exceptions  to  this  report. 
The  court  decreed  a  sale  of  enough  of  the 
land,  after  tbe  allotment  of  a  homestead  to 
the  widow,  to  satisfy  the  claims  reported  by 
the  commissioner.  Tbe  land  was  sold  In  Au- 
gust, 1897,  aud  reported  to  the  court  at  the 
following  October  term.  Upon  exceptions 
filed  to  tbe  sale  by  certain  of  the  heirs,  It 
was  set  aside,  as  was  the  former  Judgment 
of  sale,  for  a  misprision.  A  resale  was  ad- 
judged to  pay  the  Indebtedness  allowed. 
That  Judgment  was  entered  March,  1898. 
The  sale  was  made  under  It  May  9, 1898,  and 
was  confirmed,  without  exception,  May  28, 
1^8.  It  was  not  necessary,  as  developed 
by  this  sale,  to  sell  all  the  decedent's  land  to 
pay  the  Indebtedness  presented  against  tbe 
estate.  On  the  5th  day  of  October,  1898,  ap- 
I?eI1ant  bought  the  remainder  of  the  land 
from  the  heirs  at  law,  paid  them  the  pur- 
chase money— an  adequate  price  therefor— 
and  took  tbeir  deed  of  conveyance.  On  No- 
vember 11,  1898,  a  claim  for  $117.84  was 
filed  In  court  on  this  action  by  Bowling  & 
Greenwell.  Tbey  sought  to  have  enough  of 
76  8.W.-18 


the  remaining  land— that  sold  and  conv^ed 
to  appellant  by  the  heirs  October  5,  1898— 
sold  to  satisfy  their  claim.  Appellant  resist- 
ed the  application  on  tbe  ground  that  be  wafr 
an  Innocent  piu'cbaser  for  value,  and  wltl> 
out  notice  of  Bowling  &  Greenwell's  claim. 
He  also  pleaded  tbeir  silence  and  delay  in 
presenting  their  claim  against  the  estate  as 
an  estoppel.  Tbe  circuit  court  subjected  the 
land  to  the  payment  of  the  claim.  Bowling 
&  Greenwell  resided  and  did  business  in  the 
county  where  the  land  lay,  and  In  which  tbe 
suit  was  pending.  It  Is  Insisted  liy  api>ellee 
that  appellant  was  a  lis  pendens  purchaser, 
and  took  tbe  title  of  tbe  heirs  subject  to  the 
right  of  the  creditors  of  their  ancestor  to 
subject  his  property  in  this  action  to  pay  his 
debts.  Section  2087,  Ky.  St  1899,  is  relied 
j  on.  It  is:  "When  the  heir  or  devisee  shall 
alien,  before  suit  Is  brought,  the  estate  de- 
scended or  devised,  he  shall  be  liable  for  the 
value  thereof,  with  legal  interest  from  the 
time  of  alienation  to  tbe  credlttrrs  of  tbe 
decedent  or  testator;  but  tbe  estate  so  alien- 
ed shall  not  be  liable  to  tbe  creditors  in  the 
hands  of  a  bona  fide  purchaser  for  a  valu- 
able consideration,  unless  action  is  instituted 
within  six  months  after  the  estate  is  devised 
1  or  descended,  to  subject  same."  This  section 
]  was  not  Intended  to  create  a  lien  upon  the 
lands  descended  or  devised,  for  the  payment 
of  the  ancestor's  debts,  for  a  longer  period 
than  for  six  months  after  an  action  might 
have  been  begun  to  settle  tbe  estate  and  sub- 
ject the  land.  It  merely  held  the  estate  sab- 
Ject  to  the  decedent's  debts  until  a  reasonable 
time— six  months— within  which  a  lis  pen- 
dens lien  might  be  created  against  it.  As 
to  the  validity  and  effect  of  the  Us  pendens 
after  It  was  begun,  tbe  section  did  not  change 
the  common-law  rule.  Whether  the  creditor 
of  the  estate  was  made  a  party  to  the  peti- 
tion In  the  settlement  suit,  or  not,  cannot 
affect  the  validity  of  the  lis  pendens,  for  the 
suit  was  brought  for  his  benefit,  in  part,  and 
by  statute  (section  432,  Civ.  Code  Prac.)  his 
merely  filing  his  claim  therein  made  liim  a 
party.  Then  the  allegations  of  the  petition 
favorable  to  his  proceeding  became  adopted 
as  allegations  on  his  behalf.  That  he  was 
made  a  party  to  the  petition.  In  fact,  merely 
brought  actual  notice  to  him,  earlier  than  the 
commissioner's  advertisement  could,  of  the 
pendency  and  nature  of  the  suit,  of  its  privi- 
leges to  him,  and  of  the  necessity  of  his 
availing  himself  of  It  If  he  would  share  in 
the  distribution  of  Its  assets,  and  become  en- 
titled to  all  the  other  benefits  that  might 
flow  from  the  Us  pendens.  His  rights  and 
his  duties,  as  well,  were  those  of  an  actual 
party  to  the  suit.  To  obtain  the  benefits  of 
a  Us  pendens,  tbe  party  asserting  It  must 
have  not  only  a  suit  In  which  a  relief  in  rem 
is  sought  against  specific  property  aufflclently 
identified  by  the  record,  to  which  the  other 
claimant  or  title  bolder  must  be  a  party  in 
fact,  but  be  must  prosecute  bia  suit  with 
reasonable  diligence.    Concerning  this  rule, 
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and  the  llmitatloaB  ]iut  adTerted  to,  this 
court,  In  Clarfeson  T.  Morgan's  DeTlsees,  6 
B.  Mon.  447,  said:  "It  has  erer  been  regard- 
ed as  a  harsh  and  rigorons  role  In  Its  opera- 
tion upoQ  the  rights  of  bona  fide  pnrcbasers. 
The  rule  was  dictated  by  necessity,  as  Indis- 
pensable to  the  rights  of  litigants,  and  as 
the  means  of  terminating  litigation  about 
the  matter  In  contest  But  being  a  hard  rule, 
and  opcratiug  with  great  severity.  In  many  In- 
stances, upon  the  rights  of  Innocent  purchas- 
ers, it  should  never  be  carried.  In  favor  of  a 
complDlDant  asking  its  enforcement,  beyond 
the  purpose  and  reason  of  Ita  creation.  To 
entitle  him  to  enfbrce  it  against  bona  flde 
purchasers,  he  has  been  held  to  reasonable 
diligence  In  the  prosecution  of  his  snlt,  and 
should  be  guilty  of  no  palpable  slips  fOr  gross 
Irregularities  In  the  management  of  the 
same,  by  which  Injury  may  accrue  to  the 
rights  of  others  who  are  not  parties."  Al- 
so, see,  WntBon  r.  Wilson,  2  Dana,  406,  26 
Am.  Dec.  43D;  Eriiman  v.  Kendrlck,  1  Mete. 
146;  Debell  t.  Foxwoithy's  Heirs,  9  B.  Mon. 
228.  The  doctrine  as  announced  In  Glartc- 
8on  T.  Morgan's  DeTisees.  supra,  is  approved 
by  the  text  In  Freeman  on  Judgments,  S  208, 
and  sustained  by  the  authorities  there  dted. 
It  Is  founded  in  part  upon  the  Idea  that  a 
stranger  to  a  s^t  should  not  intermeddle 
with  Its  subject-matter,  except  upon  pain 
that  he  be  bound  by  Its  couduslon;  that  be 
must  take  notice  of  Its  e^tence,  and  to 
that  end  he  Is  required,  at  his  peril,  to  exer- 
cise dne  diligence  In  informing  himself  as 
to  its  existence  and  nature.  It  would  be  an 
auomalous  rule,  Indeed,  that  would  require 
diligence  of  tbe  Innocent  stranger,  while  con- 
doning the  most  culpable  negligence  of  the 
controlling  party  to  the  suit.  The  doctrine 
of  Us  pendens  does  not  d^end  at  all  upon, 
nor  is  it  alfected  by,  tbe  actual  knowledge 
of  the  stranger  as  to  the  purposes  of  the 
suit,  or  tbe  specific  facts  to  be  gathered 
from  Its  reoord.  He  Is  bound,  if  bound  at 
all,  by  tbe  sufficiency  of  the  record  alone. 
So  that  If  the  suit  be  permitted  to  abate,  or 
revivor  be  not  had  for  unreasonable  length 
of  time  (Watson  v.  Wilson.  2  Dana,  40G),  or 
If  it  Is  not  presented  with  reasonable  dili- 
gence. It  is  the  same  as  If  the  suit  had  never 
been  brought,  so  far  as  the  doctrine  under 
discussion  is  concerned. 

In  the  case  at  bar,  the  creditors,  Bowling 
&  Greenwell,  were  named  and  Joined  in  the 
suit  as  creditors,  and  thereby,  as  well  as  by 
the  advertisement  of  the  commissiouer,  were 
called  upon  to  file  their  claim  as  creditors, 
if  they  had  any,  and  desired  to  avail  them- 
selves of  the  benefit  of  the  action.  They, 
without  excuse  or  explanation,  failed  to  do 
so  till  after  the  commissioner  had  reported 
all  claims  ascertainable,  till  after  two  Judg- 
ments of  sale  had  been  rendered  In  the  ac- 
tion, till  after  the  last  sale  to  pay  the  debts 
of  the  decedent  and  the  costs  of  the  suit  and 
of  tbe  admlalstratiou  had  been  confirmed, 
and  till  after  the  heirs  had  sold  and  conveyed 


to  an  Imioceut  purctaaser  for  value  tbe  resi- 
due of  the  laud,  after  deducting  all  that  was 
necessary  to  discharge  the  known  UabUities 
of  tiie  estate;  and  not  till  more  tiian  two 
years  after  they  might  and  should  have  set 
up  their  claim  do  they  attempt  to  aissert  It 
against  this  land.  By  their  prolonged  si- 
lence under  clrcmnBtacces  ordinarily  calcu- 
lated to  produce  action,  they  not  unreason- 
ably produced  tbe  impresBlen  npin  any  one 
investigating  the  record  that  tbiey  were  not 
in  fact  crfiditoTS,  or  that  tbej  elected  not  to 
avail  themselves  of  the  purposes  of  the  suit. 
It  Is  equivalent  te  their  having  said  to  In- 
tending purchasers  from  tlie  heirs  at  law: 
"I  bave  no  claim  against  this  land."  For 
silence  may  be  as  potent  a  disolabner,  under 
cendlttoDS  calling  for  action,  as  would  be  a 
pesttlve  declamtioD.  "No  one  Is  permitted 
to  keep  allmt  wben  be  shoQld  speak,  and 
ther^gr  mislead  anotiwr  to  hfa  Isjufy."  2 
Herman  on  Estoppd,  p.  1069.  The  ftdmira- 
bly  clear  text  of  1  Barman  on  E^ppel  & 
Bm  Adjudloata,  |  6,  thus  epitomizes  this 
branch  of  estoppel:  *1f  a  man  has  ted  otb- 
ers  Into  the  belief  of  a  certain  state  of  facts 
by  conduct  of  culpable  negligence,  calculated 
to  have  that  result,  and  they  have  acted  on 
that  belief  to  their  prejudice,  he  shall  not  be 
heard  afterwards,  as  against  such  persons, 
to  show  that  state  of  faats  did  not  exist.  A 
man  is  not  permitted  to  charge  tbe  conse- 
quences of  his  own  fault  on  otbers,  and  com- 
plain of  that  which  he  has  himself  brought 
about." 

It  Is  very  earnestly  claimed  fliat  tbe  alle- 
gations of  tbe  petition  filed  by  the  adminis- 
trator brought  to  settte  the  estate  were 
enough  to  put  appellant  upon  notice  as  to 
the  existence  of  Bowling  &  Greenwell's 
claim,  as  If  hia  knowing  of  It  affected  him  in 
tbe  least  The  language  of  tbe  petition  that 
is  referred  to  Is  this  very  vague  and  Indefi- 
nite averment:  "The  defendant  Mary  Culver 
holds  a  mortgage  on  a  part  of  the  land  here- 
inafter described,  and  which  was  a  debt 
against  said  decedent  amounting  to  about 
$450,  and  which  is  due  and  unpaid.  And  the 
defendants  Bowling  &  Greenwell  and  Dr. 
James  Muir  and  said  Mary  Culver  are  the 
only  creditors  of  said  decedent  known  to 
plalntifiC."  It  is  to  be  observed  that  tbe  sec- 
tion of  the  statute  before  referred  to  (section 
2087),  affecting  purchasers  for  value  from 
the  heir  at  law  or  devisee,  does  not  require 
that  tbe  purchaser  shall  bave  been  an  "inno- 
cent" purchaser,  or  one  without  notice  of  the 
ancestor's  indebtedness.  It  merely  requires 
that  he  be  a  purchaser  In  good  faith  and  for 
value.  If,  after  the  six  months  mentioned, 
one  becomes  such  purchaser,  It  does  not  mat- 
ter how  much  he  knows  about  who  were  the 
creditors  of  the  decedent  The  only  thlug 
tliBt  can  at  that  time  affect  the  land  as  a 
Hen  Is  a  valid  lis  pendens. 

There  Is  no  question  of  fraud  Involved  la 
this  suit  Upon  tlie  facts  recited,  we  are  ol 
the  opinion  that  the  pendency  of  the  action 
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oeased  to  conatttttte  b  Hb  pendeDS  ll€n  upon 
tbe  land,  by  reason  of  Boiling  &  Grecowell's 
□egligenee  In  (alllDs  for  so  Ions  to  iwea«it 
tbeir  clfllm,  and  to  prosecute  It  irltli  reft- 
sonable  Oilif^ee. 

The  Judgment  of  tft»  etrcnlt  court  Is  re- 
rersed,  and  the  cause  Is  remanded  far  pro- 
ceedlBgB  not  InccniBlstent  berewltti. 

BQUICABLB  LIFS  ASBDE.  80C.  OF 
UNITED  STATES  t.  WABRBN 
DEPOSIT  BANK  ct  aL 
(Oontt      Affpeab  of  Kntadcr.  Jnac  10^ 

tm.y 

INSimAMCB— IiAPBB->PAJD-CP  POLIOY-RIOHT 
TO  ISSUAL-IACHBS  IN  AFFLICATIOM. 
l.A.  Ufe  insurance  polic7)  lapsed  for  nos- 
payment  at  premiums,  entitled  insured,  certain 

EjmeDts  haviBg  heen  made,  to  have  itsmtA  to 
n  in  Uen  tiiflfreof  a  new,  paid-np,  noopai- 
ticipating  policy,  on  cendititw,  however,  that 
the  lapsed  policy  sboutd  be  surrendered,  duly 
receipted,  vfthlo  six  months  of  Us  defiiidt. 
ffeltf,  that  alttaMq^  ■atwfthstaadiag  tha  oon- 
ditioa  af  tbe  p<^y,  insured  ivas  entitled  to  a 
reasonable  time  in  which  to  demand  an  issual 
of  the  paid-np  policy,  a  failure  of  iusnred  to 
make  applieatien  theiefor  tor  orn  five  yesss 
tram  tbe  Aite  of  (kftarit  mm  lacihes,  vach^.ta) 
bar  bis  ri^L 

Appeal  CriMn  Clrcaft  Coart,  Wanen  Odod- 

ty. 

*'Not-to  b»  oAdaily  Tepacted." 

Aethm  liy  tte  Waircn  Depcvlt  Bcnk  anA 
wotlier  agalut  the  equitable  Llle  Asanr- 
ance  Soelety  <tf  tibe  United  Btatai.  Pnom 
iadgramt  for  {datattlffls,  defendant  -apptels. 
Re^eTBol. 

Humphrey,  Bnmett  &  Humphpcy  and 
Mitchell  &  Dti  Bose,  for  appellant.  John  M. 
Gallorray,  John  B.  Bodes,  and  W.  B.  Galnee, 
for  appellees. 

O'REAR,  J.  A  lite  policy  In  appellamt  so- 
rtety,  Issned  upon  the  Hfe  ef  E.  A.  Fwter, 
and  assigned  by  him  to  appellee  Warren  De- 
posit Bank,  lapsed  for  iMDpaymeat  of  pve- 
mlum  due  August  6,  1896.  By  reason  of  cer- 
tain payments  baring  been  made  under  a 
provlBlOTi  of  tbe  contract  of  Insurance,  tbe 
assured  (Porter)  was  entitled  to  have  la&aed 
to  htm,  en  A-ugnst  6,  1896,  lu  lien  of  tbe 
policy,  a  new  paid-up  policy,  without  partici- 
pation in  the  profits,  for  tbe  entire  amount 
which  the  full  reserTe,  according  to  the  1^1 
standard  of  the  state  of  New  York,  wouTd 
then  purchase  as  a  single  premium,  calculat- 
ed by  the  legal  table  for  single-premium  poH- 
ples  then  in  nse  by  the  society.  But  It  was 
provided,  however,  '*tbat  this  policy  shall 
be  surrendered,  duly  receipted,  within  atx 
montbe  of  tbe  date  of  such  default  in  pay- 
ment of  premium  as  mentioned  abuve." 
More  than  fire  years  after  tbe  policy  had 
lapsed  this  action  was  begun  by  the  assured 
and  blB  assignee  to  compel  the  Issnal  to  tbem 
of  the  new  pa)d-np  policy  provided  for  and 
a  bore  mentioned.  Appellant  pleaded  the 
laches  of  appellee  In  nsaklng  the  applfeatton, 
ai  w«ll  m  ifte  statute  of  Umitattom. 


m 

In  Mutual  Life  Ins.  Oo.  Jarhae,  KKZ  Eiy. 
80,  42  3.  W.  1097,  89  L.  R.  A.  rt04,  flO  Ans. 

Bep.  34^  it  was  held.  In.  constmlng  the 
terms  of  a  policy  substantially  the  same  aa 
the  one  sned  on,  that  tbe  Insunred  was  en- 
titled to  hare  the  new  pald-ttp  policy  Issued 
to  blm,  although  be  did  not  malie  the  appli- 
cation within  the  six  months  named,  pr*- 
Tlded  the  application  therefor  was  made 
within  a  reasonable  time.  The  cases  of  Hex- 
t«-  T.  U.  fi.  Lite  Insurance  Co.,  SI  Ky.  3o7, 
15  B.  W.  8B3,  and  Northwestern  Mat.  Life 
Ins.  Co,  T.  Barbour,  92  Ky.  4J9,  17  S.  W. 
7GG.  15  U  a.  A.  449,  which  had  restricted 
tbe  Tigkt  of  tbe  insiired  to  demand  such 
policy  to  the  contract  time  of  six  montlia, 
were  expressly  overruled.  Tbe  Jarboe  Case 
w«a  folkrwed  and  approved  in  Manhattan 
Life  Ins.  Co.  v.  Patterson  (Ky.)  60  B.  W. 
383,  B3  L.  B.  A.  3T8,  and  again  in  Washing- 
ton Life  Ins.  Co.  v.  Miles  (Ky.)  66  S.  W.  740. 
In  tbe  lastrnamed  ease  the  oeurt,  all  coacur- 
rtng,  after  f«11  and  careful  eoDsIOeratlon  of 
the  matter,  annoanced  the  role  ttiat  shouM' 
be  applied  generally,  as  to  the  dme  wItJiin 
wfatah  tiie-eppUoatfon  BkmM  he  nade  by  the 
tosared,  that  such  ttsse  HhouM  sot  be  longor 
than  Ave  years  from  the  day  when  the  to- 
aured  might  first  hav«  demanded  tbe  isauol 
(ff  such  psfloy.  Tbe  ftiHareof-tbe  Insarad  to 
make  the  demand  within  that  thne  woe  ex- 
clusively deemed  by  tbe  court  to  be  such 
laches  as  wouM  bar  hla  right  of  action  i^ton 
the  foUcj.  There  ta  noj^lag  In  this  case  tbat 
should  relieve  appeUae  of  the  operation  of 
this  nde. 

Tbe  action  of  the  special  circuit  Judge  In 
■mtaftnlng  tbe  demur ter  to  Appellant's  an. 
swer.  pleading  tbe  techea,  ms  error,  Tbe 
jsdgment  Is  reversed,  and  eause  remamled. 
•with  ilreetions  to  override  tjtte  domurr^,  and 
tat  pnKsadingB  aot  inosBdstent  barevitb. 

.SBETCLB,      not  aittlng. 


DAVIS*  ADM'B  v.  CHESAPEAKE  &  O.  BT. 
CO.  et  al. 

0:3ourt  of  Appeals  of  Keatncky.  June  17, 
1003.) 

RBUOTAI,  OF  CAUSBS-DIVEHSB  CmZBNSHIP 
—  POROTQN  COHP0HAT10N3  —  COMPLLAKCE 
WITH  STATE  1-4W—BFFBCT— JOINDER  OF 
DOMESTIC  CORPORATION— JOINDER  OF  RESI- 
DENT SERVANTS  —  SUPFlClBNCr  OF  PETI- 
TION —  RAILROADS— CROSSING  UIJURIBS  — 
PRIVATE  CROSSING— TRESPASSERS— PLEAD- 
INGS—CONSTRUCTION. 

1.  A  cemplimee  by  a  foreign  railsoad  corpora- 
tion with  Coast.  S  211,  juid  Ky.  St.  1699,  §  841. 
the  former  providing  that  socb  corporations 
aball  not  be  entitled  to  the  right  of  eminent  do- 
main, or  have  power  to  acqmre  a  right  of  way 
or  real  estate,  outil  they  shall  have  become 
bfltHas  corporate  in  accordanee  with  the  laws 
of  tbe  commonwealth,  and  the  latter  prescrib- 
ing the  manner  of  such  incorporation,  does  not 
render  the  oorporation  a  dtixen  of  tbe  «tate 
In  such  sense  as  to  deprive  it  of  tbe  ri^t  to 
remove  to  the  tedeul  court  actions  instituted 
against  It  by  a  citizen  of  the  state. 

2.  In  an  action  arainst  a^  foreign  raihroad  COT" 
poratian*  an  anunded  petition,  tend«Md  after 
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the  filing  bj  detendant  of  a  petltioD  for  re- 
moral  of  the  cause  to  the  federal  court,  making 
a  domestic  corporation,  original  defendant's  les- 
sor, a  party,  came  too  late  to  prevent  the  re- 
moral. 

3.  An  allegation  in  a  petition  that  plaintiETs 
intestate  was  killed  "at  or  near"  a  private  cross- 
iug  should  be  construed  to  mean  that  she  was 
killed  at  a  place  on  the  track  other  than  the 
crossing, 

4.  A  failure  to  slacken  the  speed  of  a  train, 
or  to  give  signals  at  au  approach  to  private 
crossings,  ia  nut  negligence. 

5.  Id  an  action  against  a  railroad  for  injuries 
at  a  private  crossing,  near  a  public  crossing, 
where  there  was  no  averment  that  signals  usual- 
ly given  on  the  approach  of  trains  to  the  public 
crossing  could  have  been  heard  at  the  prirate 
crossing,  and  the  distance  between  the  cross- 
ings was  not  given,  but  a  bare  statement  that 
they  were  "near"  together,  the  question  of  de- 
fendant's negligence  in  failing  to  give  signals 
at  the  public  cros^ng,  on  which  plaintiff  conld 
rely,  was  not  raised. 

6.  Those  in  charge  of  a  train  owe  a  tres- 
passer on  the  tracks  of  the  railroad  no  duty,  ex- 
cept to  use  reasoDoble  care  to  save  him  after 
discovering  his  peril,  and,  if  injured,  he  cannot 
rely  for  a  recovery  against  the  railroad  on 
alleged  negligence  in  failing  to  give  sisals  on 
approach  to  either  a  private  or  public  cross- 
ing. 

I.  In  order  to  prevent  a  removal  of  an  action 
for  injuries  against  a  furdgn  railroad  company 

to  the  federal  court,  by  joining  as  defenaants 
resident  servants  of  the  railroad  in  charge  of 
the  train  causing  the  Injury,  the  petition  must 
state  a  f^od  cause  of  action  agauast  the  serr* 
ants  so  joined. 
Xunn,  J.,  dissenting  in  parL 

"To  be  officially  r^orted." 
On  rehearing.   Rehearing  grantBd,  ani  toT- 
mer  opinion  withdrawn. 
For  formOT  opinion,  see  70  S.  W.  8S7. 

PAYMTER,  J.  Tbla  1b  an  action  to  recover 
damages  for  the  lo«  ot  the  life  of  the  Intea- 
tate  by  the  alleged  negligence  of  the  Chesa- 
peake &  Ohio  Railway  Company.  It  pre- 
sented its  petition  and  asked  for  the  removal 
of  tbe  case  to  the  federal  conr^  and  the  mo- 
tion was  sustained.  Owing  to  onr  dnpl^ 
system  of  government,  perplexing  and  deli- 
cate questions  as  to  the  respectlTe  Jurisdic- 
tion of  tbe  federal  ,  and  state  coorts  arise; 
and  the  Judiciary  should  meet  and  dispose 
of  tbem  with  fairness  and  In  the  orderly 
manner  which  should  characterize  the  pro- 
ceedings of  courts  of  justice.  It  will  not  be 
our  purpose  to  discuss  the  questions  consid- 
ered by  the  Supreme  Court  of  the  United 
States,  but  to  state  Its  conclusions  and  fol- 
low them,  as  that  court  has  jurisdiction  to 
adjudicate  the  question  involved. 

Section  1,  art.  3,  of  the  Constitution  of  the 
United  States  provides  that  "the  Judicial 
power  of  the  United  States  shall  be  vested  In 
one  Supreme  Court  and  In  such  Inferior 
courts  as  tbe  Congress  may  from  time  to 
time  ordain  and  establish."  Section  2  of  the 
same  article  provides  that,  "the  Judicial  pow- 
er shall  extend  to  all  cases  in  law  and  equi- 
ty, arising  under  this  Conslltutlon,  •  •  • 
to  conttoTerales  *  *  •  between  eltteens  of 
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different  atatea.**  Wbm  a  caw  dedded  by  a 
supreme  court  of  a  state  Involves  the  ques- 
tion of  diverse  cltlzoistalp,  the  Supreme  Court 
of  the  United  States  has  held  In  many  cas- 
es that  It  will  review  the  Judgments  of  those 
courts  on  the  question.  That  court  having 
adjudged  the  precise  question  h«re  Involved, 
and  adversely  to  the  view  of  tills  court,  ex.- 
pressed  in  the  former  opinion  delivered  hece- 
iD,  we  feel  that  the  petition  for  a  rehearing 
should  be  granted,  and  tbe  opinion  with- 
drawn, which  is  done. 

The  appellant  Is  a  dtlzen  of  Kentucky. 
It  Is  substantlBlly  avecied  in  the  petitloD 
that  the  Chesapeake  ft  Ohio  Railway  Com- 
pany Is  a  corporatiCMi  organized  under  tbe 
laws  of  Ylrglnla,  and  became  a  corporation, 
citizen,  and  resident  of  this  state  .1^  filing 
In  the  office  of  the  Secretary  of  State  and  in 
the  office  of  the  Railroad  Commission,  pursu- 
ant to  section  211  of  the  Constltullon  and 
section  841  of  Kentncky  Statutes  of  1899  cop- 
ies of  Its  article  ct  incorporation.  Tbe 
Chesapeake  &  Ohio  Railway  Company  is  a 
Virginia  corporation.  It  complied  with  sec- 
tiCHi  Ky.  St.  1889,  which  reads  as  fol- 
lows: "No  company,  association  or  corpora- 
tion created  by,  or  organized  undo-,  tbe  laws 
or  anthmlty  of  any  state  or  conntry  other 
than  this  states  shall  possess,  control,  main- 
tain or  operate  any  railway,  part  lliere- 
of,  in  tbla  state  until,  by  incorporation  under 
the  laws  ct  tills  state^  the  same  sball  bare 
become  a  corporation,  citizen  and  resld«it  <tf 
this  state.  Any  such  company,  association 
or  corporation  may,  for  the  purpose  of  pos- 
sessing, coDtrolllng,  maintaining  or  opo^ting 
a  railway  or  part  thereof  in  this  state,  be- 
come a  corporation,  citizen  and  resident  of 
this  state  by  being  Incorporated  in  the  man- 
ner following,  namely:  By  filing  in  the  office 
of  the  Secretary  of  State,  and  In  the  offloe 
of  the  Railroad  Commission,  a  copy  of  the 
charter  or  articles  of  incorporation  of  such 
company,  association  or  corporation,  authen- 
ticated by  Its  seal  and  by  the  attestation  of 
its  president  aud  secretary,  and  thereupon, 
and  by  virtue  thereof,  such  company,  asso- 
ciation or  corporation  shall  at  onoe  become 
and  be  a  corporation,  citizen  and  resident  of 
this  state.  Tbe  Secretary  of  State  shall  Is- 
sue to  such  corporation  a  certificate  ot  such 
iQCorporation."  This  section  of  the  statute 
was  based  upon  section  211  of  the  Constitu- 
tion of  the  state,  which  reads  as  follows: 
"No  railroad  corporation  organized'  under  tbe 
laws  of  any  other  state,  or  of  the  United 
States,  and  doing  business,  or  proposing  to 
do  business.  In  this  state,  shall  be  entitled  to 
the  benefit  of  the  right  of  eminent  domain  or 
have  power  to  acquire  the  right  of  way  or 
real  estate  for  depot  or  other  nsefL  until  It 
sball  bare  become  a  body  corporate  pursu- 
ant to  and  in  accordance  with  the  laws  of 
this  commonwealth."  When  tbe  Chesapeake 
&  Ohio  Railway  CcHnpany  compiled  with  the 
terms  of  this  section  of  tbe  statute.  It  at 
once  became  "a  corporation,  citizen  and  resl- 
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dmt  of  ttali  statet"  for  It  Is  therein  so  provid- 
ed. 

But  tbe  question  tben  azises  wtaetber  It  re- 
mained a  dtlsen  ot  the  state  where  It  was 
OTganbed  In  the  meaning  of  section  2,  art  3, 
of  the  Constitution  of  tbe  United  States.  In 
Bank  T.  Dereatiz,  S  Oranch,  SB,  8  L.  Ed.  38, 
Chief  Jnstlce  Uarshall  said:  "That  Invisi- 
ble, intangible^  and  artificial  being,  that  mere 
1^1  entity,  a  corporation  aggregate,  la  cw- 
talnly  not  a  ddzen,  and  consequently  cannot 
sue  or  be  aned  In  the  courts  of  the  United 
States,  unless  the  rights  of  manbeTS  In  tttls 
respect  can  be  exercised  In  their  corporate 
capacity."  In  Covington  Drawbridge  Go.  v. 
Shepherd.  20  How.  227, 15  U  Bd.  896,  It  was 
tnld:  **No  on^  we  presume,  ever  supposed 
that  the  arUfldal  being,  created  by  an  act  of 
tacorporatlon,  could  be  a  dtisen  of  a  state 
in  the  soise  in  which  that  word  Is  used  In 
the  Constitution  of  the  United  States."  In 
Mnller  v.  Dows,  04  U.  &  444.  24  L.  Ed.  207, 
the  coort  said:  '*A  corporation  Itsdf  can 
be  a  dtlaen  of  no  state,  in  the  sfflise  In  which 
the  woifl  *dtisai'  Is  nsed  In  the  Otuutitntion 
of  tbe  United  States.  A  salt  may  be  brought 
In  tbe  fednal  courts  by  or  against  a  corpo- 
ration, but  In  such  a  case  it  Is  regarded  as  a 
soft  Ivou^t  by  or  against  thtf  stockholders 
of  tbe  corporatltm;  and  for  the  puzpoae  of 
JnrlBdletlon  It  la  exclusively  presumed  tbat 
all  tbe  stocfehtdden  are  citizens  of  the  state 
whi^  by  its  laws  treated  the  corporation.*' 
At  first  the  Supreme  Court  h^  that,  in  or- 
der to  give  federal  courts  Jurisdiction  of  an 
action  by  or  agaUkSt  corporatlfHis,  It  was 
necessary  to  arer  citizenship  of  the  Incorpo- 
mtors.  Subsequently  It  held  that  the  Indi- 
viduate composing  a  conmtatlon  were  conclu- 
sively presumed  to  be  cltlsens  of  the  state 
creating  tbe  corporation. 

There  Is  no  avennent  In  the  petition  tbat 
tbe  individuals  composing  the  Chesapeake  & 
Ohio  Railway  Company  were  associated  to- 
getbn  for  the  purpose  of  organising  a  cor^ 
poratlon  of  the  same  name  in  this  state.  The 
conNMtitfon  which  they  nganlzed  in  another 
state  Is,  by  an  act  of  the  General  Assembly, 
declared  to  be  a  dtlaen  and  corporation  of 
Kentucky,  by  reason  of  Ite  compliance  with 
certain  constltntlonal  and  statutory  regula- 
tions. In  St  Louis  R  Co.  v.  James,  161  U.  S. 
545,  16  Sap.  Ct  621,  40  L.  Ed.  802,  It  appear^ 
ed  tbat  the  St.  liouls  Railroad  Company  had 
been  Incorporated  by  the  state  of  Missouri, 
and  bad  subsequently  filed  ite  articles  of  in- 
corporation wltb  the  Secretary  of  State  of 
the  state  of  Arkansas,  under  a  statute  like 
tbe  one  under  consideration.  A  dtizen  of 
Missouri  sued  it  In  Arkansas,  alleging  it  was 
a  dtlien  of  Arkansas.  The  court  held  that 
it  was  not  a  dtizen  of  Arkansas,  and  was 
entitled  to  have  Ito  case  removed  to  the  fed- 
enl  court  The  precise  question  Involved  In 
this  case  was  dedded  In  Walters  t.  Chicago 
R.  Co,  186  U.  S.  479,  22  Sup.  Ct  041,  47  L. 
Ed.  tibe  court  h<ddlng  that  the  case  should 
be  removed  to  the  fedoal  court;  and  as  au- 


thority for  tbe  dedslon  dted  St  Louis  R.  Go. 
V.  James,  and  Louisville  R.  Ca  v.  Louisville 
Trust  Co..  174  U.  S.  S02,  10  Sup.  Ct  817,  43 
L.  Ed.  lost  On  November  8, 1902,  tbe  saine 
conrt.  In  Calvert,  Administrator,  v.  Southern 
Rafiway  Co.,  23  Sup.  Ct  844.  47  L.  Ed.  — , 
dedded  the  same  question  here  Involved  and 
In  the  Walters  Case,  and  ruled  the  same  way 
it  did  ta  the  latter  case.  Southern  Railway 
Company  v.  Allison,  23  Sup.  Ct  718,  47  L. 
Ed.  — ,  decided  May  18.  1003,  by  the  Su- 
preme Court  involved  precisely  tbe  same 
question  we  haye  under  conslderatltm.  The 
Southern  Railway  Company,  a  Virginia  cor- 
poration, accepted  the  provisions  of  the  stat- 
ute ot  North  Carolina,  which  is  similar  to  our 
statute.  The  question  was  whether  it  was 
by  virtue  thereof  a  dtizen  of  North  Carolina, 
and  thereby  lost  Ita  dtlzenshlp  of  Virginia,  In 
the  meaning  of  tbe  federal  Constitution;  and 
tile  court  hdd  that  it  had  not  and  Qiat  It 
was  entitled  to  have  tbe  action  removed  to 
the  federal  conrt  In  that  case  the  court  re- 
^wed  tiie  cases  to  which  attention  has  been 
called  and  held  them  to  be  authority  for  Ita 
conclnaion.  The  court  also  said  it  bad  "read 
with  respectful  consideration"  the  case  of 
Debnam  v.  Southern  Bell  Telephone  Co.,  126 
N.  G.  831,  36  S.  E.  268,  to  which  the  Supreme 
Conrt  of  that  state  reached  tbe  same  conclu- 
sion that  this  conrt  reached  In  the  opinion 
which  has  been  withdrawn,  bat  said  It  could 
not  concur  therewith.  The  Debnam  Case 
was  dted  ta  the  withdrawn  optalon  as  au- 
thority therefor. 

After  the  petition  fi>r  removal  had  been  fil- 
ed, the  appdlant  tendered  an  amended  peti- 
tion, maUng  the  MaysvUle  &  Big  Sandy  Rail- 
road Company,  a  domestic  corporation  and 
appellee's  Jessor,  a  defendant  -It  came  too 
late  to  prevent  a  removal  of  the  case.  There- 
fore It  was  not  within  tbe  rule  of  the  Me- 
Gabe  Case  (Ky.)  66  S.  W.  105^  and  Person 
V.  Illinois  Central  Railroad  Co.  (C.  &)  118 
Fed.  342. 

Before  the  petition  for  removal  was  filed, 
the  platatiff  filed  an  amended  petition,  mak< 
ing  Bracken,  Lewis,  and  Znsklp  defends  nta, 
who  were  the  conductor,  engineer,  and  fire- 
man, respectively,  and  who  are  alleged  to 
have  been  In  chaige  of  the  train  when  the 
accident  happened.  A  recovery  Is  sought 
against  them,  as  well  as  tbe  Chesapeake  & 
Ohio  Railway  Company. 

It  is  alleged  that  the  intestate  was  run 
over  and  killed  "at  or  near"  a  private  cross- 
ing over  the  railroad  track  between  her  house 
and  garden;  ■  that  it  iras  "not  far**  from  pub- 
lic cros^gs  to  the  east  and  west  ot  her. 
The  alleged  negligent  acta  are  tbat  the  train 
ran  over  tbe  crossing  at  the  rate  of  SO  miles 
per  hour,  which  was  a  dangerous  speed;  tbat 
tiaey  failed  to  keep  a  lookout  for  travelers  np- 
<m  or  at  the  crosstag;  that  they  failed  to 
give  signals  of  the  approach  of  the  train  to 
the  crosstags.  These  are  the  acta  of  negli- 
gence averred  ta  the  petition.  The  averment 
that  she  was  killed  "at  or  near"  the  private 
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crossipg  rtnuM'  be  consFtraed  tfaat  she  wu 
Icllled  at  a  place^  on  tbe  tnicfe  otlwr  tban  the 
crossing,  because  pleedlngB  are  to  be  con- 
strued raoet  strongty  aga first  the  pkaOer.  ▲ 
faflnre  to  siacken  tbe  speed  of  tbe  train,  or  to 
Cfve  elgnuls  at  tbe  appr<»Lcb  to  prlrate  croaa- 
ingB,  Is  net  aegll^nee.  Louiavine  A  Nasb- 
vllle  R.  B.  Co.  T.  Surrant  (Ky.)  44  B.  W.  88: 
Johnson's  Adtn'r  r.  LoraiBvIIle  &  NaabTille  R, 
a.  Co.,  91  Ky.  631,  2o  8.  W.  754.  It  le  omly 
where  the  crossing  Is  a  poblle  one  that  reck- 
less  speed  or  the  falltrre  to  give  signal* 
animintt  to  neglfgenoe  ot  the  railroad  com-  : 
pany.  Louisville  A  NaiehvUle  H.  R.  C3a  t.  j 
eurraot,  96  Ky.  197,  2T  8.  W.  999.  In  Lonta-  f 
vllle  &  Nashville  R.  R.  Co.  v.  B®dhie  (Ky.) 
€9  S.  W.  742,  56  L.  R.  A.  606,  it  appeared 
that  the  party  had  been  Injured  at  a  private 
crossing,  and  in  eonsiderlng  tbe  qnestloB  of 
n^IIgence  tbe  court  said:  "In  thia  case,  ia 
•view  of  the  dangerotis  character  of  the  crow- 
ing, its  long  use,  not  only  by  Bodlne,  but  by 
the  pttblic,  the  fact  tbat  signals  were  aeciis- 
tomed  to  he  given  by  tbe  trains  as  they  ap- 
proached It,  the  S[)eed  of  this  train,  and  tbe 
fact  that  it  vfSB  a  special,  Impoaed  upon  the 
appcHant  tbe  obHgstlon  to  give  aaeb  warn- 
ing of  its  approach  to  this  crossing  as  eii- 
■gencles  of  the  situation  demanded  for  tbe  pro- 
tection of  bnman  life;  and,  as  no  warning 
at  all  was  given,  we  thtnk  the  Jmry  were/war- 
ranted In  conclndbig  tbat  proper  precautlcm 
was  not  exercised  by  appellant,  and  that  by 
«aBon  of  tWs  tiie  accident  occurred." 

The  rule  tbcre  stated  does  not  change  tbe 
general  rnle  announced  in  Johnson's  Adm'r 
T.  Louisville  &  Nashville  R.  R.  Co.,  but  sim- 
ply  recognizes  an  exception  to  It.  Tbe  facts 
averred  do  not  bring  the  case  within  tbe  rule 
«f  I.AulsrIIIe  &  Nashville  R.  R.  Co.  v.  Bodiae. 
Neither  do  they  bring  it  within  tbe  rnle  of 
the  Cabin  Case.  92  Ky.  845,  18  S.  W.  2.  if 
tar  no  other  reason  than  there  Is  no  averment 
that  the  signals  irsually  glv«i  on  the  ap- 
proach of  trains  to  the  public  crossings  refer- 
«ed  to  conld  bare  been  beard  at  the  private 
trussing:  tbe  distance  between  tbe  puhHe 
and  private  crosslngB  not  being  gtven,  eo  tbe 
court  cvuld  infer  that  a  signal  given  at  the 
public  croBstng  c«mld  baTS  been  beard  at  tbe 
private  crossing.  Tbe  averment  that  ■  tbe 
public  crossings  wwe  near  the  private  one  ta 
not  -snffldent,-  because  what  in  the  estimate 
of  the  pleader  was  near  might  be  too  far  | 
for  the  signal  to  be  beard  at  the  private 
crossing. 

From  the  avermeBtB  tbe  conrt  condudes 
tbat  tbe  Iiltestate  had  tbe  right  to  use  tbe 
private  crossing.  Bnt,  under  tte  rnle  that  a 
pleading  must  be  construed  most  strongly 
against  the  pleader,  tha  averment  that  she 
Ttas  killed  "at  or  near"  the  crossing  Is  equiv- 
alent to  tbe  averment  tbat  she  was  not  klUed 
on  ft,  bnt  near  the  crossing;  hence  she  was  a 
trcftpasser.  This  being  true,  under  Hie  well- 
settled  rule  of  this  court,  those  la  charge  of 
the  train  owed  her  no  duty,  except  to  use 
reasonable  care  to  save  hw  after  dlscorertng 


bar  peril.  As  she  was  not  on  a  crosebig 
when  killed,  It  cannot  be  claimed  tliat,  as  to 
the  iDteatate,  It  was  negligence  to  fail  to  give 
signals  on  the  approach  to  either  the  private 
or  public  crossing.  In  Sbackleford's  Adm'r  v. 
LouisrUle  &  Nashville  R.  R.  Co^  84  Ky.  43* 
tbe  oaurt  sold:  "Railroad  tDalna  must  ^ve 
tbe  ooEtomary  signals  at  pnbllc  plaws  or 
pvbUe  crossings.  Tbe  failure  to  do  so  Is  neg- 
ligsnce;  but  this  is  required  for  the  safety 
ot  passengers,  trainmen,  and  tbe  pabUc  ns- 
iDg,  and  who  have  tbe  r^ht  to  use,  the  track 
at  sach  irabUc  ways,  and  not  for  the  purpose 
of  protecting  those  who,  as  trespassers,  may 
be  cros^g  or  using  tbe  track  elsewhere. 
Tbe  Instances  are  numberless  upon  every 
rarlkoad  of  persons  living  along  It,  and  bar- 
ing to.  and  being  In  the  habit  of  crossing  tbe 
track  to  pass  from  the  dwelling  to  the  out- 
batlMugs  or  vice  versa;  and  to  require  tbe 
compairfeB  In  all  such  eaaes  to  signal  tbe  ap- 
pzoacb  of  their  trains,  and  to  presume  and 
g«aTd  against  tbe  presence  of  persona  upon 
tbe  track,  would  noit  only  be  tmreasonable; 
tNM' dtttitmental  to  pntdlc  travel." 

IX  tbe  plaintlfr  desires  to  }«in  as  defiendants 
persons  who  are  claimed  to  be  Jointly  liable 
for  tbe  tort  with  tbe  railroad  company, 
wtdcb  ta  a  foreign  corporation,  and  tfans  pre- 
vent a  removal  of  tbe  case  to  the  federal 
oovrt,  a  cause  of  action  must  be  stated 
agRfOBt  the  parties  so  joined.  Our  coaclu- 
sloa  Is  that  the  amenM  petition  did  not 
state  a  cause  of  action  against  Bradnn,  Lew- 
1%  &ai  Insklp. 

Tbe  Ju^pnent  Is  affirmed. 

VtXSIfS,  J.,  dissents  from  so  much  of  fbe 
opinion  as  recogntees  that  a  foreign  corpora- 
tion Is  entitled  to  have  Its  case  removed  to 
the  federal  court,  after  complying  witb  sec- 
tion 841  ot  tbe  Kentucky  Blatatea  ot  U89. 


ermcwa  adu'X    matbvillb  a  b.  s. 

R.  CO.  et  al. 

(Conrt  of  Appeals  ot  Kentucky.  Jnne  20, 
1003.) 

RAILROADS— LEASB  OF  LINES— LIABIUTIBS  OP 
LBSSOR— SBRVANT'S  INJURIB8, 

1.  ^Vliere  a  railroad  company,  under  valid 
lefHslatlve  aathority,  leaoes  its  Hues  to  another 
road,  it  is  not  liable  as  an  employer  for  injuries 
cRuaed  ts  employ^H  of  tba  lessee  through  the 

lessee's  negligence. 

"To  be  officially  reported." 

Om  rehearing.  Reliearing  granted,  judg- 
ment affirmed,  and  former  opinion  with- 
drawn. 

For  f(wmer  opinion,  see  70  S.  W.  1117. 

HOBSON,  J.  Appellant  filed  this  stilt 
agalaet  tbe  Maysvllle  &  Big  Sandy  Ballroad 
Company,  a  Kentucky  corporation,  and  the 
Chesapeake  &  Ohio  Railway  Company,  a 
Virginia  corporation,  to  recover  for  the  death 
oC  ber  intestate.   Tbe  Chesapeake  *  Ohio 
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Battmr  OompanT  filed  Its  petltlan  to  re- 
more  the  eaae  to  tbe  Clrcnlt  -001111  of  tbc 
United  States  for  tbe  Bsstem  District  of 
KentuokT'.  The  court  ordered  tba  lemoTal, 
and  tbe  plaintiff  asiyeete. 

Tbe  <%«8ape8ke  &  Ohio  Ballway  Oom- 
pnny  Is  tbe  lessee  of  ttw  UaysTUte  ft  Big 
Sandy  Ballroad  Company.  Tlie  Intestate  was 
a  Jatmrer  In  tbe  aerilce  of  tbe  Cbesapeake  A 
Ohio  Ballmy  Oomittny  on  a  coal  dock  In  a 
coal  yard  near  tbe  city  of  MaysTlHe,  and 
while  waltdng  on  a  narrow  d«Tated  plat- 
form, adjoining  tbe  cml  do<A.  be  fell  Ibere- 
from,  by  icaaon,  as  alleged,  of  its  not  being 
oafficiently  secured.  The  order  of  tbe  drcnlt 
oonrt  removing  the  ease  rests  on  tbe  Idea 
that  DO  eame  of  action  was  stated  agaUut 
tbe  MayarHle  &  Kg  Sandy  Ballroad  Oom- 
panjr*  and  tbe  fact  that  it  wu  made  a  de- 
fendant to  tiie  petition  did  not  affect  the 
right  of  the  real  deCeadant  to  a  removal  of 
the  eaaa.  The  lease  made  by  the  Uaycnllle 
St  Btg  Sandy  Kailroad  Oompany  to  the  Ctaesa- 
peakft  A  Ohio  Railway  Company,  and  the  an- 
tborl^  mdcr  which  It  was  made,  are  set 
out  in  the  case  of  UcGabe's  Adm'x  r.  Mays- 
Tlile  ft  Big  Sandy  Railroad  Co.,  66  S.  W. 
1064.  It  was  there  held  that  the  lessor  c«a- 
paoy  conttanwd  liable  to  the  public  for  tbe 
discbarge  of  the  obligation  Imposed  ou  it  by 
hiw;  but  irtether  It  would  be  liable  to  tbe 
serraBts  of  tbe  lessee  for  iaJurleB  received 
1^  reaaan  of  its  negligence  was  a  Question 
not  dedded.  The  cases  h(ddlng  that  the  les- 
sor la  not  liable  for  Injuries  to  tbe  sra-vants 
of  tbe  lessee  tk«m  its  necUgence  are  referred 
to  In  the  iqilnton,  and  distinguished  from 
tbe  eaee  before  tbe  coort  Tbe  case  now  pre- 
sented requires  a  determination  of  this  ques- 
tion, as  Swlce  was  In  the  employment  of  the 
lessee,  and  was  injured,  as  alleged,  by  rea- 
son <Ht  Its  negligence. 

In  I<ee  v.  Southern  Pacific  Ballroad  Ca, 
116  OaL  97,  47  Pac.  932,  88  L.  B.  A.  71,  58 
Am.  St  Bep.  140,  the  court  in  passing  on  the 
question,  said;  "In  all  cases  where  a  valid 
lease  is  found  (w,  as  In  this  discussion,  where 
it  is  aasmned),  the  lessor  company  owes  no 
duty  whatsoever  as  an  employer  to  the  op- 
eratives of  the  lessee  company.  The  claim 
ol  the  mlatlonsfalp  of  employer  and  employfi 
nader  such  clrcamatances  is  a  false  claim 
and  quantity.  It  does  not  exist.  Tbe  respon- 
sibility of  tbe  lessor  company,  when  it  at- 
tactaes,  does  not  spring  from  this  relation- 
ship, but  arises  from  a  failure  of  the  lessor 
company  to  perform  Its  duty  to  the  public,  of 
which  public  the  employfi  of  the  operating 
company  may  be  regarded  as  one.  Thus,  In 
those  cases  where  the  Injury  has  resulted 
to  an  employ^  of  tbe  operating  company  by 
reason  of  tbe  negligence  of  a  fellow  servant 
or  want  oi  sUll  and  care  In  tbe  lessor  com- 
pany in  manafl^ng  the  road,  or  In  negligence 
in  famishing  suitable  appliances,  these  and 
kindred  matters  being  entirely  and  exclu- 
sively within  the  control  of  the  lessee  com- 
pany, for  IiUury  which  may  result  the  lessor 


I  Is  In  no  way  responsible."  In  a  note  to  this 
case  in  68  Am.  St.  Bep.  155,  after  a  review 
of  many  coses,  it  Is  said:  "As  to  employes 
of  a  lessee  corporation,  the  weight  of  au- 
thority, whether  the  lease  is  authorized  or 
not,  Is  to  the  effect  that  they  cannot  reeov- 
er  for  Injuries  received  through  the  negll- 

I  gence  of  aiach  lessee  or  Its  servants  or  ageats. 

'  Virginia,  etc..  By.  Co.  v.  Washington,  86  Va. 
029  aO  8.  B.  927,  7  L.  B.  A.  344];  Huklll 

I  V.  Maysvllle,  etc.,  B.  B.  Co.  (C.  C.)  72  Fed. 

I  74S.  The  duties  which  are  owed  by  a  rail- 
road company  to  its  servant  are  not  duties 

'  owed  to  him  in  common  with  the  public,  but 
grow  out  of  tbe  contract  of  service.   He  aa- 

i  sumes  the  relation  of  servant  to  his  employ- 

:  er  voluntarily,  and  out  of  It  arises  the  reclpro- 

^  oal  obligations  from  one  to  the  other.  It 

'  seems  to  us  that  the  relation  of  tbe  servant 
of  the  company  operating  the  road  to  the 

^  owner  is  very  different  from  bis  relation  to 
his  employer,  and  that  the  relation  of  the 
owner  of  the  road  to  him  is  different  from 

'  its  relation  to  the  general  public.  His  con- 
tract is  not  with  the  company  owning  the 
road;  and  it  may  be  asked,  does  the  latter 

'  owe  him  the  duty  of  a  master  to  his  servant 
or  guaranty  tbat  the  master  with  whom  he 
baa  voluntarily  contracted  will  perform  its 
obligation  to  him?  It  may  be  that  If  the  In- 
jury bad  occurred  by  reason  of  a  defect  In 
tbe  roadbed  or  trade,  and  not  by  reason  of  a 
defect  In  the  eughie,  tbe  compnuy  cbnrgrd 
with  the  duty  of  keeping  up  the  road  would 
be  liable.  But  If  It  were  true  that  the  Injury 
was  caused  entirely  by  another  company  op- 
erating the  owner's  roadbed,  and  was  Inflict- 
ed upon  one  of  Its  own  employes  by  reason 
of  a  defect  In  machinery  entirely  under  Its 
control,  It  is  difficult  to  see  upon  what  prln- 

!  dple  of  policy  or  Justice  the  lessor  would 
be  bald  liable  merely  because  It  owned  the 
road.  Bast  Line,  etc..  By.  Co.  v.  Culberson, 
72  Tex.  875  [10  8.  W.  706,  3  L.  B.  A.  607], 
13  Am.  St  Bep.  805." 

I  When  the  Legislature  authorized  the  Blays* 
vfUe  A  Big  Sandy  Ballroad  Granpot^  to  lease 
Its  road,  It  necessarily  contemplated  tbat  the 

'  lessee  should  have  servants  to  run  it;  for  the 
leasee  could  not  otherwise  operate  It  And 
to  hold  the  lessor  mponslhle  to  these  serv- 
ants would  not  be  to  give  fair  effect  to  the 

i  legislative  action.  The  question  Is  fully  dis- 
cussed, also.  In  Vl^Inla  Midland  RHllrond 
Co.  T.  Washington.  86  Va.  628,  10  S.  E.  027. 

'  7  L.  B.  A.  344,  and  In  that  opinion  other  au- 
thorities are  collected.   It  seems  to  us  that 

j  the  distinction  made  is  sound,  and  there 
seems  to  be  little  or  no  conflict  of  authority 
on  the  subject. 

I     The  other  questions  discussed  were  dls- 

I  posed  of  in  Davis*  Adm'r  v.  Chrsnponke  ft 
Ohio  By.  Co.  (decided  at  this  term)  75  S.  W. 
275. 

I     The  former  opinion  herein  (see  Swlce^ 
Adm'x  V.  Maysvllle  ft  Big  Sandy  Ballroad 
j  Co..  TO  8.  W.  1117)  Is  withdrawn,  and  the 
,  Judgment  appealed  from  is  affirmed. 
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PEOPLE'S  ELECTRIC  LIGHT  &  POWBB 
CO.  T.  CAPITAL  GAS  &  ELOO- 
TRIC  LIGHT  CO. 

(Cotnt  of  Appeals  of  Kentucky.  June  10, 

1903.) 

CITIES  —  EXCLUSIVE  FRANCHISES  —  OAS  COM- 
PANY—RIGHT  TO  FURNISH  ELECTRIC  LIGHT 
—ENLARGEMENT  OF  FRANCHISE. 

1,  Where  the  exclusive  (rancbiBe  to  furnish 
light  to  a  city  haa  been  graoted  to  a  gas  and 
electric  light  company,  and  another  company 
also  claims  such  righ^  therein  casting  a  cloud 
on  the  title  of  the  first  company  to  the  right 
clntmed  by  it,  injunction  to  restrain  the  aecoud 
company  from  setting  up  such  exdusiTe  ri^t 
is  the  j;>roper  remedy,  though  the  first  company 
is  not  in  possession  of  the  streets. 

2.  In  an  action  by  a  gas  and  electric  com- 
lany,  claiming  that  the  exdnslre  franchise  to 
ight  the  streets  had  been  granted  to  it,  to  re- 
strain another  company  from  setting  op  a  claim 
to  a  slmiiar  exclusive  right,  a  plea  of  cham- 
perty by  defendant,  on  the  ground  that  it  had 
tiie  exclusive  right  to  furnisb  light  at  the  time 
the  plaintiff's  franchise  was  granted,  was  de- 
murrable. 

8.  A  plea  denying  that  the  sale  of  the  fran- 
chise to  appellant  was  advertised,  or  that  bids 
were  pablicly  received  therefor,  or  that  the 
franchise  was  sold  to  appelhint  as  the  highest 
and  best  bidder,  stated  a  good  defense. 

4.  Where  the  charter  of  a  gas  company  did 
not  authorize  it  to  furnish  any  other  light  than 
gas,  and  it  had  no  facilities  for  so  doing,  a 
franchise  granted  by  a  city  to  snch  company, 
giving  It  the  exdnsiTe  right  to  use  the  streeU 
to  furnish  gas  and  **other  Illuminating  light," 
was  void  as  to  "other  illuminating  light." 

5.  A  city  contracted  to  deed  its  gas  plant 
and  grant  au  exclusiTe  franchise  to  fumidi  gas 
and  other  light  to  a  company  whose  charter 
^ve  it  no  night  to  furnish  any  light  but  gas. 
The  deed  was  made  to  an  assignee  of  tliis 
company,  and  the  assignee's  charter  provided 
that  it  should  furnish  gas  and  electric  light. 
The  deed  imposed  no  obligation  on  the  grantee 
to  furnish  any  other  light  than  gas.  Seta,  that 
the  deed  did  not  give  the  grantee  an  exclusiTe 
right  to  furnish  electric  light. 

6.  Contracts  made  by  the  grantee  with  the 
dty  with  reference  to  furnishing  electric  lights, 
which  did  not  impose  on  the  company  any  duty 
to  famish  such  light,  did  not  give  the  com- 
pany an  ezclnsiTe  right  to  furnish  electric 

7.  Under  Const.  I  164,  providing  that,  before 
granting  any  franchise  for  a  term  of  years,  a 
city  shall  recdve  bids  therefor  and  award  the 
some  to  the  highest  and  beat  bidder,  a  city 
cannot  enlarge  a  franchise  already  granted,  ex- 
cept by  award  to  the  highest  and  best  bidder. 

Appeal  from  Clrcalt  Court,  FrankllD  Coun- 
ty. 

"To  be  offldaily  reported." 

Action  by  the  People's  Electric  light  & 
Power  Company  against  the  Capital  Gas  & 
Electric  Light  Company.  From  the  judg- 
ment both  parties  appeal.  Affirmed. 

Hazelrigg  &  Cbenault  and  John  W.  Ray, 
for  appellant  John  W.  Rodman  and  John 
B.  Lindiey,  for  appellee: 

SliTTLE,  J.  This  equitable  action  was  In- 
stituted by  the  appellant.  People's  Electric 
lilght  &  Power  Company,  to  enjoin  the  ap- 
pellee. Capital  Gaa  &  Electric  Light  Com- 
pany, from  interfering  with  its  alleged  ex- 
dualve  right  to  supply  the  city  of  Frankfort 


Its  Inhabitants,  and  consumers,  with  electrici- 
ty for  lighting  and  other  purposes,  as  pro- 
vided by  its  articles  of  Incorporation  and  au- 
thorized by  an  ordinance  of  the  city.  The 
answer  and  counterclaim  filed  by  appellee 
contains  six  paragraphs,  and  denies  that  ap- 
pellant has  or  owns  the  exclusive  right,  or 
any  right,  to  supply  the  city  of  Frankfort,  or 
its  Inhabitants,  with  electricity  for  lighting, 
or  any  other  purpose,  or  that  the  dty  coun- 
cil had  the  power,  by  ordinance  or  other- 
wise, to  confer  upon  appellant  any  such 
right,  and  for  further  defense  avers  In  sub- 
stance that  It  and  its  assignor  and  predeces- 
sor, the  Southern  Gasworks  Company,  by 
purchase  and  deed  from  the  dty  of  EYank- 
fort,  acquired  title  to  its  gasworks,  mains, 
and  pipes,  and  to  the  ezdnslTe  use  of  its 
streets  and  alleys,  for  the  purpose  of  furnish- 
ing gas  and  electridty  for  the  lighting  of  its 
streets  and  the  use  of  its  inhabitants,  which 
right  has  been  confirmed  by  repeated  subse- 
quent contracts  made  between  It  and  the 
city,  and  that  this  right  is  about  to  be  In- 
terfered with  by  appellant,  for  which  reason 
the  answer  asks  an  Injunction  against  It. 

Appellant  filed  general  demurrer  to  the  an- 
swer and  counterclaim,,  and  each  paragraph 
thereof,  which  was  sustained  to  the  first,  sec- 
ond, fourth,  and  fifth,  and  overruled  as  to  the 
third  and  sixth,  paragraphs.  Thereupon  an 
amended  answer  and  counterclaim  was  filed 
by  appellee,  to  which  and  to  tbe  several  para- 
graphs of  the  original  answer,  as  amended, 
appellant  again  filed  a  general  demurrer,  and, 
the  case  being  submitted  on  that  demurrer.  It 
was  sustained  as  to  the  first,  second,  fbnrth. 
and  fifth  paragraphs  of  the  answer  as  amend- 
ed, and  also  as  to  the  new  paragraph  added 
by  the  amended  answer,  to  all  of  which  ap- 
pellee excepted.  The  cause  was  then  sub- 
mitted for  trial  and  judgment  upon  the 
pleadings  and  sn  agreed  writing  containing 
all  the  evidence,  documentary  and  otherwise, 
upon  which  the  parties  relied  in  support  of 
their  respective  contentions.  Whereupon  the 
special  judge,  expressing  bis  views  In  a  well 
considered  and  ably  written  opinion,  render- 
ed Judgment  to  tbe  effect  that  neither  ap- 
pellant nor  appellee  has  tbe  exclusive  right  to 
use  the  streets  of  the  dty  of  Frankfort  for 
tbe  purpose  of  furnishing  electricity  to  the 
city  or  its  inhabitants  Cor  lighting  purposes, 
and  enjoining  each  of  them  from  asserting 
any  such  exclusive  right  Appellant  and  ap- 
pellee each  excepted  to  the  judgment  and 
prayed  an  appeal  to  this  court,  and  the  case 
is  now  before  ua  upon  both  appeals  for  final 
adjudication. 

The  facts  presented  by  the  pleadings  and 
evidence  are  as  follows:  Tbe  city  of  Frank- 
fort, by  a  written  contract  of  May  30,  18S2, 
made  with  the  Southern  Gasworks  Company, 
the  assignor  of  appellee,  sold  to  it  its  gas- 
works, which  had  theretofore  t>een  construct- 
ed and  was  then  being  operated  under  a 
charter  from  the  Legislature  granted  the  city. 
By  the  terms  of  this  cont7act.lt.n4nted,  or 
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attonptod  to  gmn^to  tbe  Sootban  Gavworki 
CuDpanr  tbe  ndiutre  right  to  tbe  use  of  Its 
•tnets  **tor  the  purpose  of  laying,  repairing, 
and  pnverly  operating  all  mains,  pipes,  and 
other  necessary  machinery  for  tbe  famishing 
of  all  gag  or  other  illuminating  light  In  said 
city."  The  consideration  of  this  sat^  aa  re- 
cited In  contract,  was  the  nndertaUng  of 
the  Southern  Gasworks  Company  to  execute 
to  the  city  40  lnterest-t>earlng  bonds  of  91,- 
OOO  each,  payable  40  yean  from  July  1,  1882. 
with  tbe  prlTll^  reeerred  of  paying  the 
bonds,  or  uaj  one  or  more  of  them,  before 
maturity.  Tbe  company  farther  undertook 
to  ImproTO  tbe  gasworks,  extoid  the  mains, 
to  Ugbt  a  certain  number  of  street  lamps  at 
the  price  named  In  the  contract,  and  to  for- 
niBb  priTate  consamere  gas  at  not  exceeding 
92  per  1,000  cubic  feet;  bat  this  maximum 
price  was  to  be  adjusted  every  flre  years,  so 
as  not  to  exceed  the  arerage  price  charged 
for  gas  In  dtles  or  towns  of  the  same  or  a 
population  than  Frankfort.  The  contract 
mentioned,  and  all  rights  Iqcldent  and  apper- 
taining thereto,  were  assigned  by  the  South- 
ern Gasworks  Company  to  the  appellee,  Oap- 
Ital  Gas  &  Electric  Li^t  Company,  which 
became  Incorporated  by  a  legislative  act  ap- 
proved April  24,  1882,  and  by  deed  of  June 
27,  18S2.  the  city  of  Frankfort  conveyed  ap- 
pellee, as  assignee  of  the  Southern  Gasworks 
Company,  all  the  property  and  rights  which 
It  had  agreed  theretofore  to  sell  to  tbe  South- 
ern Gasworks  Company;  It  being  recited  in 
the  deed  that  the  appellee  had  already  ex- 
ecnted  and  delivered  the  40  bonds  required 
of  tbe  SoQtbem  Gasworks  Company  by  Its 
contract  with  the  dty.  The  appellee  by  the 
terms  of  the  deed  was  to  assume  and  carry 
out  all  the  undertakings  of  its  assignor  with 
the  city.  By  virtue  of  tbe  rights  thus  ae* 
quired  under  tbe  contract  and  deed  mention- 
ed, appellee  only  manubctnred  and  furnish- 
ed gas  for  several  yeara  for  the  use  of  the 
city  and  Its  Inhabitants;  but  about  January 
1,  1800,  It  constructed  an  electric  Hgbt  plant, 
and  began  for  the  flrat  time  to  furnish  elec- 
tric lights  to  the  city  and  its  Inhabltantii, 
though  no  contract  was  made  by  appellee 
witb  the  dty  in  reference  to  electric  lighting 
until  September  IS,  1883,  at  which  time  a 
new  or  supplemental  contract  was  made  be- 
tween appellee  and  the  dty,  under  which  the 
electric  llgbts  were  to  be  furnished.  This 
contract  contained  the  statement  that  It  was 
entered  Into  at  the  request  of  the  city,  and 
because  It  desired  a  modification  of  the  for- 
mer contract  It  appears  that  since  that 
time  various  supplemental  agreements  have 
heoi  made  between  tbe  parties  from  time  to 
time  for  the  continued  lighting  of  tbe  streets; 
but  ndther  tbe  contract  of  September  18, 
1808,  nor  any  of  those  of  subsequent  date, 
contain  any  provision  or  agreement  requiring 
appellee  to  furnish  electricity  to  private  con- 
ramen  or  regulating  the  price  thereof. 

Appdlee's  claim  of  the  exclusive  right  to 
tbe  use  of  Hie  streets  of  tbe  dty  for  fumlab- 


Ing  electricity  to  the  city  and  Its  Inbabltanta 
for  lighting  purposes  Is  based  upon  Its  vari- 
ons  contracts  with  the  city.  Upon  tbe  other 
hand,  the  appellant.  People's  Bledric  Light 
A  Power  Company,  contends  that  it  has  tbe 
exclusive  right  to  tbe  use  of  the  streets  for 
tlie  fumislilng  of  electiic  lights  to  tbe  dty 
and  its  Inhabltsnts  by  virtue  of  tlie  ordi- 
nances of  tbe  general  council  passed  July  23 
and  August  13,  1901,  and  that  the  franchise 
granted  It  by  these  ordinances  was  duly 
advertised  for  sale,  and  bids  therefor  were 
received  publicly,  and  that  the  franchise  was 
thereby  awarded  to  It  as  the  highest  blddw. 
It  ia  averred  by  appellants  that  appellee  is 
wrongfully  asserting  an  exclusive  right  or 
franchise  to  supply  electricity  to  tbe  dty 
and  its  Inhabitants  for  lighting  purposes,  and 
is  thereby  casting  such  a  doud  upon  Its  title 
that  it  is  being  prevented  from  selling,  pledg- 
ing, or  mortgaging  Its  stock,  or  selling  Its 
bonds,  whereby  to  raise  tbe  money  with 
which  to  erect  its  plant  and  It  therefore  asks 
that  appellee  be  enjoined  from  asserting  the 
claim  of  exclusive  right  set  up  by  It 

We  think  the  special  Judge  properly  am- 
talned  the  appellee's  general  demurrer  to 
the  extent  indicated  In  tbe  Judgment  The 
firat  paragraph  of  the  answer  interposes  tbe 
defense  that  appellant  cannot  maintain  the 
action  to  qidet  Its  title  to  a  franchise  to  light 
the  dty  of  Frankfort  with  electricity,  aa  it 
Is  not  In  possesfUon  of  tbe  streets  and  alleys 
of  the  city,  the  use  of  which  Is  necessary  to 
the  enjoyment  of  Its  ftvncblse.  Tbe  con- 
tention of  appellant  is  that  the  cloud  cast 
upon  ItB  title  to  the  franchise  Is  preventing 
It  from  selling,  pledging,  or  mortgai^  its 
stock,  or  selling  its  bonds,  in  consequence  of 
which  It  has  been  unable  to  erect  its  electric 
plant  or  to  enjoy  the  franchise  granted  It 
by  the  dty  of  Frankfort  In  such  a  state  of 
case,  injunction  Is  the  only  remedy,  if,  as  a 
matter  of  fact  appellant  owns  the  exdusive 
franchise  to  which  it  lays  claim.  This  point 
seems  to  have  been  well  settled  In  Citizens* 
Gaslight  Company  v.  Louisville  Gas  Cbm- 
pany.  81  Ky. 

The  second  paragraph  contains  a  plea  of 
the  statute  of  champerty,  which  has  no  place 
in  a  case  like  this.  Although  it  may  have 
been  true  that,  at  the  time  of  the  grant  of  the 
franchise  from  tbe  dty  of  Frankfort  to  ap- 
pellant appellee  was  exercising  a  like  fran- 
chise imder  claim  that  it  was  exclusive,  such 
a  claim,  unless  true  in  fact,  could  not  prevent 
the  city  from  grantliuc  a  similar  franchise 
to  appellant.  Upon  the  other  hand,  if  appel- 
lee's franchise  was  acluslve,  the  grant  of  the 
franchise  by  the  dty  to  appellant  was  sim- 
Irty  void. 

The  third  paragraph  of  the  answer,  by 
denying  that  tbe  sale  of  the  franchise  to 
appellant  was  advertised,  or  that  bids  were 
publldy  received  therefor,  or  that  the  fran- 
chise was  sold  to  appellant  as  the  highest 
and  twst  bidder,  raised  an  Issue  of  fact  up- 
on which  proof  was  necessary.  Therefore 
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ttds  pangraph  iree  properly  hdd  to  be  good 
npon  demtirrer. 

The  fourth  and  fifth  paragraphs  set  forth 
title  Tarions  coatracta  between  appellee  and 
the  dty,  upon  \rhlch  'ts  claim  to  the  ex- 
doslTe  franchise  is  based,  and  they  presMit 
the  contention  that  the  grant  of  the  fran- 
chise to  appellant  Is  TVld,  because  Its  effect 
la  to  Impair  the  obligation  of  a];^ellee*8  con- 
tract with  the  city.  By  leglsIatlTe  sanction 
the  city  of  Prankfort  was  Invested  with  the 
title  to  Its  streets  and  alleys,  and  all  other 
property  of  the  city,  inclndtng  Its  gasworks 
and  waterworks;  all  being  under  the  exclu- 
i*Te  control  of  the  city  council.  By  an  act. 
of  March  28,  18T2  (Ijiws  1871-72,  p.  893,  c. 
889),  It  was  pcoTided  "that  the  board  of  coan- 
cUmen  of  the  city  of  Prankfort  be,  and  th^ 
are  hereto,  anthoriaed  to  grant,  bargain,  sell, 
md  cooToy,'  to  rent  or  lease,  any  and  all 
property,  or  any  part  thereof,  belonging  to 
aaid  city  of  Frankfort,  be  the  same  lands, 
tenements,  goods,  chattels,  or  franchises,  or 
bnniVDltles,  on  such  terms,  and  for  such 
sums,  and  at  such  times,  as  said  board  ot 
oonnellmen  ahall  deem  for  the  best  Interest 
of  said  city  of  Prankfort" 

We  find  in  appellee's  charter  the  follow- 
ing proTistons:  "Said  company  shall  furulsh 
gas  light  or  electric  light  to  any  person  on 
such  terms  as  the  company  and  such  person 
may  agree  upon,  and  any  Bn<^  contract  shall 
be  obligatory  and  enforceable  In  any  proper 
court  In  tWs  commonwealth'*— and,  further, 
that  the  appellee  company  shall  have  author- 
ity "to  put  up  lamp  iwsts  and  electric  lights, 
and  that  said  gus  and  electric  lights  shall  be 
forBlBfaed  to  the  city  at  a  reasonable  price 
per  li^t  per  annum,  as  may  be  agreed  on." 
It  Is  contended  for  the  appellee  that  these 
proTlslons  of  Its  charter,  con^dered  with 
those  of  the  charter  of  the  city,  conferred 
upon  the  city  ample  power  to  grant  appellee 
tiie  exehiBive  franchise  asserted  by  It;  and 
it  Is  conceded  by  the  special  Judge  that  Bon>e 
of  the  antfaorltles  ctted  by  connsel  for  appel- 
lee tend  strongly  to  support  that  contention, 
though  he  properly,  as  we  think,  declined  to 
ace^  tftat  view.  We  agree  with  him  that 
the  question  of  whether  the  city  has  the  pow- 
er to  grant  an  occlusive  franchise,  such  as  Is 
claimed  by  ai^ellee  In  this  case,  Is  not  before 
xm  for  dedslon.  In  our  opinion.  It  did  not, 
by  Its  sereral  contracts  with  the  city,  ob- 
tain, tiie  exclusive  franchise  claimed  for  it, 
even  thoogh  it  be  conceded  that  the  city  was 
authorized  to  grant  It 

The  Southern  Oasworks  Oompany,  appel- 
lee's assignor,  made  the  original  contract 
with  the  dty,  under  which  appellee  claims 
title  to  the  franchise  asserted  by  it.  It  Is 
dear  that  the  charter  of  the  Southern  Gas- 
works Company  provided  only  for  the  fur- 
niabing  of  gaslight  It  conferred  no  author- 
ity to  use  any  light  other  than  gaslight  and 
Ita  contract  with  the  city  was  to  furnish 
only  gaslight;  Indeed,  it  was  unprepared  to 
fomlBh  anr  other.  We  therefore  farther 


agree  with  the  special  judffs  that  the  contract 
which  granted,  or  attempted  to  grant  to  tliat 
company  the  exclusive  right  to  the  use  of 
the  streets  of  the  city  for  the  ^upoee  of 
supplying  "gas  or  other  illuminating  light" 
was  void  as  to  "other  iUumlnatiiig  light." 

An  examination  of  the  charter  of  appellee 
will  show  that  It  did  confer  power  to  make 
and  enpply  electricity,  and  to  aceeiit  from  tlie 
city  a  gEant  of  the  use  of  its  streets  for  tliat 
purpose;  and  the  dty  having  carried  oat  Its 
contract  with  the  Southern  Oaswoato  Com- 
pany, by  necuting  a  deed  to  fkppellee,  as  ita 
assignee,  conveying  to  It  the  gaswocka,  and 
the  exclusive  use  of  the  streets  «f  the  city 
Cor  supplying  "gas  or  othw  liltuninatlBg 
light,"  It  becomes  Important  to  determine 
the  effect  of  that  deed.  It  will  be  borne  In 
nUnd  that  the  Southern  Oasworks  CMupany 
did  not  in  Its  contract  with  the  city,  under- 
take to  orect  an  electric  plant,  or  to  supply 
electric  light  to  the  dty  or  Its  Inhabitnnta. 
It  did,  however,  undertake  to  isaoe  $40,000 
worth  of  bonds,  and  to  iaaprove  the  gas- 
works, extend  the  mains,  and  supply  gas  to 
the  dty  and  other  conaomera  at  agreed 
prices  qiecifled  In  tlie  contract  The  appel- 
lee, as  aeatenee  of  the  Sonthem  Gasworks 
Company,  aaetimed  by  t3te  deed  only  such  ob- 
ligntions  as  rested  upon  the  lattw;  nothing 
more.  Therefore  It  was  under  no  duty  to 
erect  an  electric  plant,  or  to  fumiah  elec- 
tricity to  the  city  or  Its  Inhabitants  for  Hgbt- 
Ing.  We  do  not  think  It  was  the  purpose  of 
the  city  to  confer  an  exclusive  right  upon 
appellee's  asaI-:;t>or,  or  upon  It  to  furnish 
electrlcl^  for  the  city's  use  and  tliat  of  Its 
Inhabitants,  without  Imposing  an  obligatlsn 
to  compel  it  to  exercise  that  right 

It  Is  contended,  however,  by  cDunsel  for 
appellee,  that  the  Incorporation  of  «uch  an 
obligation  in  the  contract  wae  unnecessary, 
as  it  was  required  by  Its  charter  to  famish 
electridty  for  lifting  purposes.  We  are  of 
opinion  that  tiie  provision  of  appellee's  char- 
ter that  "saM  company  shall  furnish  gas  w 
electric  light  to  any  person  on  aneh  terras  as 
the  company  and  such  person  may  agree  np- 
on" only  expressed  the  duty  whldi  rests  up- 
on every  corporation  enjoylt^  a  pubUe  fran- 
chise to  serve  all  alike,  and  does  not  conq>el 
the  exercise  of  the  franchise.  Wo  And  tbat, 
for  seven  years  after  Its  right  to  me  the 
streets  of  the  dty  tor  Il^irtlng  puTpooes  was 
secured,  appellee  failed  to  use  electricity  for 
tbat  purpose:  and  this  failure  to  exer^se  its 
electric  light  franchise  demonstrates  that  It 
was  under  no  obligation  to  do  so.  Further- 
more, there  was  no  time  during  tliat  seven 
years  that  It  could  have  Iwen  compdied  by 
the  city  to  furnish  electric  li^ts  to  It  or  Its 
Inhabitants;  and  yet  appellee  Insists  tbst  It 
had  the  rijrht  to  prevent  any  other  person 
from  doing  so.  We  are  unable  to  find  ai^- 
thlng  in  any  of  the  contracts  between  the 
city  and  appellee  thnt  reqnires  the  latter  to 
furnish  electric  lights  for  the  use  of  the 
dty  or  its  Inhabitants.   Upon  ttie  contRuy* 
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w«  find  In  an  of  them  tbat  appeHee  has  been 
careful  uot  to  lecognlse  any  (A»llgatioB  on  ita 
part  to  ■iq>ply  electricity.  There  la  no 
ground  ter  appdietfs  cootentlen  that  Its  a^ 
leged  exclolTe  ftsnetatoe  was  efmOrmed  by 
Its  eoDtraet  oC  1898  made  with  tbe  dty  of 
Frankfort  The  langoage  of  that  contract 
showH  no  purpose  or  attempt  to  confer  upon 
appellee  any  new  ttgbt;  and,  la  Tiew  ot  sec- 
tkm  164  of  the  present  GonatltDtion,  It  was 
without  antbotlty  to  enlarge  appellee's  rights 
trader  the  first  cwtract,  except  by  Its  be- 
coming the  highest  and  best  bidder  for  the 
additional  prtrllege;  and,  bealdes,  It  Is  by  no 
means  certain  that  the  city  had  the  power 
to  grant  an  excfoslTe  francMse.  In  the  case 
of  City  of  Newport  Newport  Light  Co.,  21 
S.  W.  649,  this  court  taeM  tbat  an  exclnalre 
gas  fmnrtlse,  which  had  been  conferred  by 
the  city  upon  the  light  company,  did  not 
confer  the  exchisiTe  right  to  supply  elec- 
tricity for  lighting  pnrposes,  though  the  con- 
tract RUthoriEcd  the  light  company  to  snb- 
stitnte  dectriaty  for  gas. 

We  do  not  feel  called  upon  to  consider  the 
contention  of  appellant  tbat  the  grant  from 
tiie  i^ty  to  appellee  is  in  perpetuity,  and 
Uierefore  void.  It  was  the  oploion  ct  the 
specinl  judge  tiiat  the  grant  Is  limited  to  40 
years,  because  the  bonds  Issued  by  appellee 
to  the  city,  which  are  secured  by  lien  on  its 
property  and  franchises,  were  made  payable 
in  40  years.  We  are  not  disposed  to  ques- 
tion the  correctness  of  tills  view  of  the*  law; 
but.  as  the  pleadings  make  no  issue  on  this 
question,  its  consideration  Is  unnecessary. 
Nor  Is  It  necessary  to  decide  that  the  fuil- 
are  of  appellee  to  ezerdse  Its  alleged  ex- 
cluslTe  franchise  for  semal  years  prior  to 
January  1,  1890,  woriied  a  forfeltore  tbere- 
ofi  as  such  nonnser  and  consequent  forfel- 
tan  are  not  pleaded  by  appellant  It  is 
manifest  that  the  appellant's  franchise  is  not 
exclnsire,  as  the  language  of  the  ordinance 
anting  It  win  diow.  Upon  the  whole  case, 
we  have  found  no  dtfflcnlty  in  reaching  the 
conclusion  that  neither  appellant  nor  appel- 
lee Is  entitled  to  the  exclustre  franchise 
dalmed. 

There  are  one  or  two  other  questions  con- 
nected vritb  the  case  that  might  be  discuss- 
ed, though  not  raised  by  the  record;  hot,  as 
we  are  of  the  opinion  that  we  have  passed 
upon  all  that  are  material  to  a  proper  deci- 
sion of  the  case,  they  bare  not  been  con- 
sidered. 

For  the  reasons  herein  Indicated,  ttie  Jndg- ' 
ment  of  the  lower  court  is  aCOrmed  upon 
both  the  original  and  cross  appeal. 


EXCHANGE  BANK  OF  KENTUCKY  t. 
THOMAS  et  aL 

(Conrt  Of  A9V—lm  of  Kentaeky.  ,lBne  0,  1903.) 

"Not  to  b»  offldally  reported." 
DiBsenttng  opinion.   For  majority  opinion, 
see  74  8.  W.  10661 


BATNTSR,  J.  I  dissent,  because  I  am  of 
ttae  opinion  that  the  bank  could  have  brought 
ita  suit  at  any  time  after  the  debt  matured. 
If  it  was  misled  by  liie  deposit  it  was  agnlii 
placed  In  a  position  to  extrteate  Itsilf  from 
the  efleot  of  It,  because  within  six  msnttaa 
it  was  advised,  by  tbe  suit  to  bave  it  so  treat- 
ed,  that  it  was  a  preferential  set.  WImd  tbls 
WES  done,  tbe  bank  was  bound  to  take  no- 
tloe  of  the  effect  ot  Qie  tranaaetkm.  and.  If 
it  desired  to  keep  tiie  atatnte  of  Umltaaon 
foOB  running,  it  abovld  bave  broutfbt  its 
salt  After  deducting  the  time  which  elaps- 
ed between  tlie  date  of  the  dq^t  and  tbe 
instltutloa  of  the  anit  to  have  it  adjudged  a 
preftrCBtiat  act,  more  than  seren  years  elaps- 
ed after  tlie  maturity  of  the  note  until  tlM 
■ult  was  bnwgbt  on  It  If  the  surely  had 
plcsded  tbat  tbe  depaslt  paid  tbe  note^  ttw 
baafc  epnld  have  sueceaafnlly  abomi  tt  did 
not  amount  to  a  payment  of  it,  beeansa  of 
the  pceferenUal  character  of  the  act  The 
debt  was  DBTer  estlngnlstaed,  and  was  «- 
forceable. 


OABDNBE  et  aL  t.  CONTINENTAJi  INS. 
CO.  et  aL 

(Comt  of  Appe^  of  Kentneky.  lane  18^ 

1003.) 

MORTaAGBB  ~  FORBCLOSURB  —  INSUBANCH  — 
BATMBNT  TO  HORTGAOSa—ASSIGNMENT  OF 
MORTOAQEt-PLEADING  ~  ANTICIPATING  DJB- 
FEN3B&-APPEAL— RECORDS— OMISSIONS. 

1.  Where,  in  a  suit  on  a  written  eoutract,  the 
contract  shows  tbnt  no  cnoee  of  action  exists, 
the  court  on  demurrer  to  the  petition  will  con- 
sidtr  the  exhibit,  for,  while  an  exhibit  cannot 
make  a  pleading  good,  it  may  make  it  bad. 

2.  Where  a  former  salt  was  appealed,  and,  on 
appeal  in  a  subsequent  suit,  tbe  cause  is  briefed 
with  reference  to  tbe  record  in  tbe  former  suit, 
which  is  filed  in  tbe  subseqaent  suit,  and  no 
motion  is  made  to  strike  ont  snch  record.  It 
may  be  considered  to  suiqily  omissiuis  from  the 

.Toeord  in  the  subflcquent  suit. 

3.  In  an  action  on  a  fire  policy.  It  Is  matter 
of  defense  tbat  insured  has  brencned  tbe  condi- 
tion requiring  sole  and  unconditiDnBl  owner- 
eirip,  and  tbe  defense  need  not  be  anddpated 
ia  toe  cooaplaint. 

4.  Wbc-re  a  mortgage  is  assigned  to  an  insur- 
ance company  by  the  mortgagee,  and  on  fore-- 
closure  it  appears  that  the  premises  were  In- 
sured by  tbe  company  and  tbe  loss  paid  to  tbe 
mortgagee  in  consideration  of  tbe  aEsignment 
and  in  accordance  with  tbe  policy,  tbe  payment 
of  tbe  Ii>6iB  extlngnished  the  mortgage  to  tbe 
Nttent  thereof,  preclnding  a  recovery  thereon 
by  tbe  compflny. 

5.  Where  a  grantee  aswroes  a  mortgage  In- 
debtedueas  and  Interest,  legal  interest  is  con- 
templated. 

Appeal  from  Circuit  Court,  Mason  County. 

"Not  to  be  officially  r^rted." 

Action  tbe  Continental  Insurance  Com- 
pany and  others  against  J.  D.  Gardner  and 
others.  From  a  judgment  In  favor  of  plain- 
tiffs, defendants  appeal.  Reversed. 

A.  E.  Cole  ft  Son,  for  appellants.  Tbos.  S, 
Phister,  E.  L.  Northlngton,  and  W.  D.  Oocb- 
ran,  for  appellees. 


ft.  Bee  ImarMca,  voL  18,  Ooat        |  UK 
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75  SOCTHWSSTERN  RBPORTEB. 


HOBSON.  J.  Thb  action  was  filed  by  the 
Continental  Insurance  Company  against  ap- 
pellees J.  D.  Gardner,  8.  D.  Gardner,  and 
Marlam  Gardner.  It  was  alleged  In  tbe  pe- 
tition tliat  on  May  2,  1895.  S.  D.  Gardner 
executed  to  J.  D.  Mayhugh  hla  promissory 
note  for  $1,800,  doe  tbree  yean  after  date, 
Willi  interest  at  tbe  rate  of  8  per  cent  per 
annum  nntll  paid,  and,  to  secure  it,  he  and 
bis  wife,  Mariam  Gardner,  executed  to  May- 
hngb  a  mortgage  on  a  tract  of  100  acres  of 
land  on  which  they  resided;  that  925  was 
paid  on  the  note  on  August  25,  1887,  and  that 
nothing  more  had  been  paid;  that  on  April 
20,  1897,  S.  D.  Gardner  conveyed  the  land, 
cxc^t  bis  homestead  of  $1,000  in  value,  to 
J.  D.  Gardner,  In  consideration  of  his  aa- 
saming  tbe  payment  of  tbe  mortgage  debt; 
that  on  July  16,  1809,  Mayhugh,  In  considera- 
tion of  $1,612.50  paid  him  by  the  Insurance 
company,  sBslgned  to  it  this  much  of  the  note 
and  mortgage  security.  The  mortgage  and 
deed  referred  to  were  filed  as  part  of  the  pe- 
tition. The  deed  is  in  the  usual  form,  but 
concludes  with  these  words:  "Bat  it  Is  ex- 
pressly und«-8tood  that  the  party  of  the  first 
part  does  not  relinquish  his  homestead  In  the 
land  hereinbefore  described,  but  retains  the 
same."  J.  D.  Mayhugh  was  made  a  defend- 
ant to  the  action,  and  filed  an  answer  In 
which  he  stated  that  on  June  1,  1897,  the 
Continental  Insurance  Company  issued  to  J. 
D.  Gardner  a  policy  of  insurance,  insuring 
liim  in  tbe  sum  of  $1,000  on  the  dwelling  on 
said  land,  $500  on  bam  No.  1.  and  $200  on 
bam  No.  2,  and,  at  bis  special  Instance  and 
request,  a  mortgage  clause  was  attached  to 
the  policy,  making  tbe  loss  payable  to  him 
as  his  Interest  might  appear;  that  thereafter 
the  dwelling  house  and  bam  No.  1  were 
burned,  exceeding  in  value  the  amount  of 
the  Insurance  thereon;  that  the  company  re- 
fused to  pay  the  policy,  and  he  sued  It  and 
i-ecovered  a  Judgment,  which  was  paid  on 
July  15,  1899,  amounting  to  $1,612.50;  and 
he  then  executed  to  It  the  assignment  refers 
red  to  in  the  petition,  but  on  the  understand- 
ing and  agreement  that  its  lien  was  to  be  in- 
ferior to  his.  He  made  his  answer  a  cross- 
petition  against  the  other  defendants,  and 
prayed  Judgment  for  his  debt  and  the  fore- 
closure of  his  mortgage;  The  defendant  3. 
D.  Gardner  filed  an  answer  in  which  he  al- 
leged that  on  June  1,  1897,  in  consideration 
of  the  sum  of  $23  paid  by  him  to  It.  the  in- 
surance company  executed  to  him  tbe  Insur- 
ance policy  referred  to,  and  agreed  to  Insure 
him  against  the  loss  of  tbe  property  by  fire 
In  an  amount  not  raceedlng  the  sums  named; 
that  on  April  2,  1807.  bis  father,  S.  D.  Gard- 
ner, had  executed  to  him  a  deed  conveying 
to  him  the  property,  In  consideration  of  his 
aasuming  tbe  mortgage,  but  reserving  to  him- 
self his  homestead  ocemption,  and  that  at 
the  time  of  the  execution  of  the  policy  he 
was  the  owner  of  the  land,  subject  to  the 
mortgage;  that  when  he  procured  the  policy 
and  paid  the  premium  he  neglected  to  bava 


It  provided  in  the  policy  tiiat  the  amount  of 
the  loss,  if  any,  should  be  payable  to  the 
mortgagee  J.  D.  Mayhugh  to  the  extoit  of  hie 
Interest,  and,  bdng  reminded  of  tUe  by  the 
mortgagee,  he  requested  the  agent  of  ttie 
Insurance  company  to  make  an  addition  to 
the  policy  to  tbe  effect  named,  which  the 
agent  agreed  to  do,  but,  being  imfaniiUar 
with  the  dUferent  kinds  of  mor^ge  clauses 
from  tbe  fact  that  he  had  been  in  Uie  busi- 
ness  but  a  few  weeks,  the  agent,  by  mistake, 
attached  to  the  policy  a  mortgage  claose  to 
the  effect  that  in  the  event  of  loss  and  tbe 
payment  of  it  by  the  insurance  company  It 
should  be  subrogated  to  the  rights  of  tbe 
mortgagee,  and  he  would  fbentxy  forfeit  his 
right  to  have  credit  on  tbe  mortgage  debt  for 
the  amount  of  bis  Insurance;  that  he  did  not 
discover  the  mistake,  nor  did  the  agent,  the 
policy  being  In  the  possession  ot  Mayhugh. 
and  he  supposing  that  the  ordinary  mortgage 
clause  bad  been  attached;  that  if  he  had 
known  of  the  mistake  he  would  not  have  ac- 
cepted the  Instmment;  that  he  and  bis  fa- 
ther liad  agreed  with  Mayhugh  to  keep  the 
property  insured,  and  for  this  reason  it  was 
agreed  that  the  ordinary  mortgage  clause 
should  be  attached  to  the  policy,  as  be 
thought  had  been  done;  that  the  attaching 
of  tbe  other  paper  to  the  policy  was  by  mis- 
take of  tbe  agent  and  without  his  knowledge; 
that  thereafter,  in  October,  1897,  tbe  build- 
ings burned,  and  that  he  gave  notice  imme- 
diately of  the  loss,  and  famlidied  proofs  with- 
in 60  days,  which  the  company  assured  him 
was  all  that  was  necessary  for  him  to  do  to 
entitle  him  to  the  payment  of  the  policy. 
He  prayed  Judgm«it  reforming  the  paper 
and  credlthig  the  amount  paid  by  the  Insur- 
ance comjuny  on  the  mortgage.  Other  alle- 
gations were  made  in  an  amended  answer 
charging  fraud  in  the  transaction.  The  court 
sustained  a  demurrer  to  tbe  answer  of  Gard- 
ner, and  entered  a  Judgment  in  favor  of  the 
insurance  company  and  Mayhugh  torecloslngi 
tbe  mortgage  on  tbe  land. 

In  tbe  answer  of  Gardner,  tbe  policy  and 
tbe  mortgage  clause  attached  thereto  are 
filed  as  part  marked  "Exhibit  A."  In  copy- 
ing the  record,  the  cl^k  certifies  that  Ex- 
hibit A  Is  not  filed  with  tbe  papers,  and  it  is 
not  included  in  the  transcript  Appellees  in- 
sist that  for  this  cause  the  Judgment  must  be 
affirmed,  as  the  court  must  presume  that  the 
CThlbit  sustains  the  Judgment.  The  rule  is 
that  an  exhibit  will  not  cure  a  defective 
pleading  or  supply  avermento  omitted'  In  the 
pleading.  But  It  Is  also  the  rule  that  In  a 
suit  on  a  written  contract,  If  the  contract 
shows  that  no  cause  of  action  exists,  the 
court  on  demurrer  will  consider  the  ex- 
hibit In  other  words,  while  an  ublblt  can- 
not make  a  pleading  good,  it  may  mate  it 
bad. 

But  there  has  been  a  fcamer  suit  between 
J.  D.  Gardner  and  tbe  Continental  Inanmnce 
Company  <m  this  policy,  whldi  was  appealed 
to  this  oonrt  Tbe  original  poller  ms  filed 
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In  tbat  action,  and  for  that  reason,  perhaps, 
Its  absence  In  this  case  la  accounted  for. 
The  record  of  that  case  has  been  filed  with 
the  record  in  this  case.  It  is  insisted  for  axh 
pellees  ttiat  we  cannot  look  to  the  record  of 
that  case,  although  placed  with  this  record. 
There  would  be  great  force  in  this  contention 
if  presented  by  a  motion  to  strilce  out  the 
record  before  submission.  If  the  motion  had 
then  been  sustained,  appellants  might  have 
supplied  their  record.  No  motion  to  strllce 
out  was  made;  the  attorneys  hare  briefed 
the  case  with  the  knowledge  that  the  papers 
were  filed  with  the  case,  and,  if  their  ob- 
jection be  sustained  now,  the  appellants 
would  be  left  without  remedy.  Under  the 
circnmstances,  appellees  must  be  held  to  hare 
waived  the  irregularity  by  not  presenting  the 
objection  by  motion  to  strike  out  before  sub- 
mission, as,  the  case  being  submitted,  appel- 
lants had  a  right  to  understand  it  was  to  be 
tried  on  the  record  before  the  court. 

The  ground  upon  which  the  court  appears 
to  b&Ye  sustained  the  demurrer  is  that,  In  the 
deed  to  J.  D.  Gardner.  S.  D.  Gardner  re- 
served his  homestead.  It  was  stipulated  in 
the  policy  tbat  it  should  be  void  If  the  in- 
terest of  the  insured  be  other  than  uncon- 
dltlonat  nnd  sole  ownership.  This  condition 
is  tme  of  the  many  aceptions  contained  In 
the  policy  In  different  clanses.  It  was  un- 
necessary for  the  insured  to  anticipate  a  de- 
fense based  on  a  violation  of  this  condltlMi. 
If  the  company  relied  on  such  defense.  It 
must  plead  the  violation  of  the  ctmdltion  af- 
finnatlvely.  2  Wood  on  Insurance,  |  D22; 
Stephens  on  Pleading,  aide  p.  350.  When  the 
company  sets  up  this  danse  of  the  policy  to 
defeat  its  liability  upon  It,  the  insured  may 
reply  setting  up  matter  of  waiver  or  estoppel. 
If  any  be  has.  It  would  be  unneceaeary  pro- 
lixity, and  tend  rather  to  confusion,  to  require 
all  these  matters  to  be  anticipated  and  avoid- 
ed by  the  plaintiff  In  the  first  place.  The  In- 
sured alleged  that  he  was  the  owner  of  the 
property,  and  this  was  sufficient  to  enable 
him  to  maintain  the  action,  unless  some 
breach  of  the  conditions  of  the  policy  was 
set  up  by  the  defendant.  Under  the  facts  al- 
leged in  the  answer,  the  payment  of  the  loss 
by  the  insurance  company  to  Maybugh  ex- 
tinguished the  mortgage  to  this  extent,  and 
no  recovery  can  now  be  had  in  Its  favor 
thereon. 

The  Judgment  in  favor  of  Maybugh  is  too 
large.  The  promise  to  pay  Interest  at  8  per 
cent.,  aa  contained  In  the  note,  so  far  as  ap- 
pears, was  usurious  as  to  the  excess  over 
6  per  cent.  In  the  deed  from  S.  D.  Gardner 
to  J.  D.  Gardner,  the  latter  only  assumes  the 
mortgage  indebtedness  of  $1,800  and  inter- 
est This,  in  legal  contemplation,  includes 
only  the  debt  of  $1,800,  with  legal  interest. 
Judgment  should  therefore  have  been  entered 
In  favMT  of  Maybugh  only  for  $1,800,  with 
Interest  at  6  per  cent,  from  May  2,  1805,  sub- 
ject to  a  credit  of  $25  paid  August  25.  1897. 
ind  $1,612lG0  on  July  IS,  1899. 


Judgment  revorsed,  and  cause  remanded 
witb  directions  to  overrule  the  demurra'  to 
the  answer  of  J.  D.  Gardnra,  and  for  further 
proceedings  oonslstent  herewith. 


LOUISVILLE  BRIDGE  CO.  r.  LOUIS- 
VILLE &  N.  R.  CO. 

PITTSBURG,  C.  C.  &  ST.  U  BY.  GO.  v. 
SABIB. 

(Court  of  Appeals  -of  Keatucky.  June  20, 

1908.) 

INDIVISIBI.B  CONTRACT— SPLITTING  OP  CAUSB 
OF  ACTION-OBJECTION— WAIVBR-BVIDBNCB 
— TABLSa-SECONDABY  BVIDBHCB. 

1.  Two  suits  OD  the  same  contract  were  be- 
gun at  Dearly  the  same  time  In  the  same  court, 
m  both  of  which  defendaut  appeared  and  filed 
demuiTers,  which  were  heard  together;  only 
one  opinion  being  rendered  In  both  cases.  De- 
fendant anawerM,  and  both  caases  proceeded 
for  several  years;  defendant  at  no  time  making 
objection  to  the  splitting  of  the  cause  of  action. 
After  a  judgment  in  one  suit,  and  some  five 
years  after  the  suits  were  l>egun,  defendant 
pleaded  that  judgment  lu  bar  in  the  other  nvit; 
claiming  tbat  the  canse  of  action  had  been 
split,  field,  tbat  defendant  bad  waived  Its 
right  to  object  to  the  splitting  of  the  cause  of 
action. 

2.  In  a  suit  by  a  railway  company  to  recover 
excessive  tolls  charged  by  defendant  bridge 
company,  the  railway  company  had  no  means  of 
knowing  the  amount  of  freight  that  had  passed 
over  the  bridge,  except  by  the  waybUls  aud 
transfer  slips  which  it  nad  preserved,  and  these 
were  very  numerous.  Held,  that  a  tabulated 
statement  of  the  facts  shown  by  the  Ulls  and 
slips  waa  admissible  In  evidence  on  being  sworn 
to  as  correct  by  the  officer  of  the  railway  com- 
pany under  who^e  supervision  the  statement 
was  prepared,  and  after  an  offer  to  allow  the 
opposing  party  to  ezanUoe  the  or^^al  papws. 

3.  The  waybUls  aud  transfer  slips  were  not 
objectionable  as  secondary  evidence. 

4.  A  plaintiff  In  an  action  on  contract  cannot 
recover  where  there  is  no  data  from  which  the 
amount  to  which  he  is  entitled  can  be  aaeer^ 
tained,  though  it  Is  clear  that  he  is  entitled  to 
recover  something. 

Api>eal  from  Circuit  Court,  Jefferwm  Coun- 
ty, Law  and  Equity  Division. 

"To  be  oflldally  repeated."  • 

Action  by  the  Louisville  &,  Nashville  Rail- 
road Company  agalnat  tiie  LonlsTlUe  Bridge 
Company  aud  another.  From  the  Judgment 
rendered,  the  d^endonts  separately  appeal, 
and  plalntUC  iwoaecutes  a  cross-appeaL  Af- 
firmed. 

Dodd  &  Dodd,  Glbeon.  Marshall  &  Gibson, 
and  Humphrey,  Burnett  &  Humphrey,  for 
appellanta.  Helm,  Bruce  ft  Helm,  for  ap- 
pellee. 

HOBSON,  J.  On  June  6,  1872,  a  contract 
was  made  between  the  Louisville  Bridge 
Company,  the  Louisville  &  Nashville  Railroad 
Company,  the  Pittsburg,  Cincinnati,  Chicago 
&  St  Louis  Railway  Company,  and  certain 
other  railroad  companies,  by  which  tbe  rail- 
road companies  agreed  to  send  their  trafl'ic 
over  the  bridge,  and  bound  themselves  to 
pay  the  bridge  company  such  rates  therefor 
a>  would  pay  certain  fixed  charges,  create  a 
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fluking  fund  to  meet  an  outBtaodlng  debt, 
and  pay  the  stoc^bolderS  a  given  anmial  dlrl- 
dend.  TliiB  ccmtract  la  aet  out  Id  the  oploton 
of  thla  court  In  the  case  of  Pittsburg,  C,  C. 
&  St.  L.  Railway  Co.  v.  Dodd,  72  S.  W.  S22. 
By  the  terms  of  the  contract,  the  railroad 
companies  using  the  bridge  were  placed  on 
terms  of  absolute  equality;  that  Is,  each 
was  to  pay  at  tjie  same  rate  for  traffic  it  did 
over  the  bridge.  For  conTenience,  the  Louis- 
ville &  XasUvillc  Railroad  Company  did  not 
pay  Its  tolls  directly  to  the  bridge  company, 
but  paid  them  to  the  connecting  lines  north 
of  the  river,  and  they  settled  with  the  bridge 
company.  After  the  nates  bad  b«en  fixed, 
and  things  had  gone  on  for  a  number  of 
years,  an  arrangement  was  made  by  which 
the  bridge  company  did  not  require  the  roads 
north  of  the  rivMr  to  pay  the  full  amount  of 
their  tbUB,  but  at  tbe  end  of  each  quarter  tb« 
chargra  were  rebated  to  them  to  the  extent 
that  there  was  a  BUi*plus  over  and  above 
what  was  called  for  by  the  contract,  and  they 
were  only  required  to  pay  to  the  bridge  com- 
pany the  balance.  This  was  without  the 
knowledge  or  conaent  of  the  LotalsrlUe  & 
NasfavlUe  Ralh'oed  Company,  which  contin- 
ued to  pay  the  full  tolls.  The  rebating  of 
the  tolls  b^an  about  the  year  1861,  and  was 
not  disoDvered  by  the  Loulsvilie  &  NashvlUe  , 
Hallroad  Company  until  some  time  In  the 
year  18SS,  when  seme  facta  came  to  the  { 
knowledge  of  its  preslde&t  which  led  him  to 
suspect  wbart  was  gt^g  on.  He  wrote  to  the 
bridge  company,  complaining,  hirt  nothing 
was  daae,  although  various  coiumunicatlous 
passed  lietweeu  tlie  parties.  Floally,  In  the 
year  1892,  the  T^iutsville  &  NasbrlUe  Rail- 
road Company  filed  this  stilt  against  the 
bridge  company  and  the  PlttsAiUfg,  Cincin- 
nati. Obicago  &  St  Louis  Baliway  Company, 
aeeting  to  recover  of  them  on  account  ctf  the 
excessive  tolls  charged  for  the  years  1881  to 
1891.  About  the  same  time  It  fl!cd  another 
suit  to  recover  for  the  same  matters  for  the 
year  1S92.  In  the  latter  suit,  amended  plead- 
ings were  filed,*  setting  up  a  like  claim  for 
the  years  1893,  1894,  and  18K5.  Finally  this 
case  was  tried,  and  a  judgment  rendered  In 
favor  of  the  LoulsvlUe  &  Nashville  Railroad 
Company.  The  defendants  appealed  to  this 
court,  and  the  Judgment  was  affirmed.  See 
Louisville  Bridge  Company  v.  Loulsvllie  & 
Nashville  Railroad  Conipony.  106  Ky.  074,  51 
8.  W.  185.  After  that  Judgment  had  been 
rendered,  the  defendants  filed  an  amended 
answer  In  the  other  suit,  involving  the  years 
from  1881  to  1891;  pleading  that  Judgment 
in  bar  of  the  action.  The  court  sustained  a 
dwnnrrer  to  the  pleading.  Evidence  was  then  | 
heard,  and,  the  case  being  submitted,  the  ; 
court  gave  Judgment  In  favor  of  the  Lonls- 
vllle  &  Nashrllie  Railroad  Company  for  the 
years  1838,  18S9,  1890,  and  1891,  but  dis- 
missed Ks  claim  as  to  tbe  years  prior  to  1B88. 
Prom  this  Judgawnt  the  defendantB  have  ap- 
pealed, and  the  plaintiff  prosecutes  a  croes- 
appeal.  Tlie  matten  malDly  relied  on  for  ra- 


versal  on  the  original  appral  are  tlie  ruling 
of  the  court  on  the  plea  In  bar,  and  Its  ad- 
miBBiott  of  the  evidence  offered  by  the  plain- 
tiff to  make  out  its  case. 

As  to  the  plea  in  bar,  it  la  earnestly  main 
talned  by  tbe  appellants  that  tke  whole  claim 
Cor  all  the  years  from  1881  to  1895  waa  based 
on  tbe  same  contract,  and,  being  an  entiFety, 
the  plaintiff  coaild  not  split  its  cause  of  ac- 
tion, and  sue  for  pcu-t  of  It  In  one  antt,  and 
for  tbe  remainder  in  another.  Numerous  au- 
thorities are  cited  by  covnsel  in  support  of 
tbe  pcoposltion  that,  where  an  entire  cause 
of  actlou  Is  epllt,  a  Judgment  in  one  case  will 
bar  a  second  action  for  the  rest  of  the  tialm. 
The  principle  is  sonad,  and  has  been  applied 
very  often  by  the  courts.  But  It  has  no  ap- 
plieatloa  where  the  defendant  consents  to  tbe 
splitting  of  the  cause  of  action.  A  party  to 
an  action  is  never  allowed  to  taJte  advantage 
at  tbnt  which  be  oonsented  to,  end  hla  con- 
sent may  be  bhown  expressly,  or  It  may  be 
implied  from  tbe  circumstances,  as  In  other 
eaecB.  Both  tite  actions  referred,  to  were 
brought  In  the  same  comt,  aod  near  the  same 
tima  The  defeadaots  appeared  in  both  ac- 
tions, and,  without  making  any  objection  to 
the  cause  of  action  being  split,  or  the  bring- 
iag  of  two  suits,  filed  a  general  demurrer  to 
the  petitions.  These  demurrers  were  beard 
Iky  the  court  together,  bat  one  opinion  being 
d^vcred;  the  coort  treating  tbe  two  actions 
as  one.  The  demurrer  was  sustained,  amraid- 
ed  pteadlngs  were  filed,  the  general  demurrer 
was  filed  again,  and  again  tbe  two  actions 
weFe  heard  togetiier  by  the  coutt,  and  tlie  de- 
murrers  were  overmied;  the  oonrt  dellver- 
ii^,  as  before,  but  one  opinion  ia  the  two  ac- 
ttooa.  After  this,  wttboat  any  objeetlon  to 
the  bringing  of  two  suits,  the  dBfcndanti  filed 
answer  tn  each,  and  tbe  issues  were  made 
up,  tlie  two  actions  moving  on  together  side 
by  side;  and  no  objeetiOD  «««  made  until 
the  year  1897,  or  something  Ufce  five  yeant 
after  the  suit  was  brought,  when,  one  of  the 
actions  having  be^  tried,  an  amended  an- 
swer was  filed,  pleading  the  Judgment  in 
that  action  in  bar  of  the  other.  In  the  one 
action  the  plaintiff  sought  to  recover  for  tbe- 
time  down  to  the  year  1891,  and  In  tbe  other 
for  the  time  after  1881.  If  objection  bad 
been  made  to  tbe  separation  of  the  catiae  of 
action,  the  plaintiff  might  have  dismissed  one- 
suit  without  prejudice,  and  set  up  the  entire- 
cause  of  action  In  the  other.  This  would 
have  profited  the  defendants  nothing.  It  was 
more  convenient  to  the  parties  to  practice 
the  claim  for  the  two  periods  separately,  for 
the  reason  that  the  evidence  was  different, 
and  it  would  have  been  somewhat  confusing 
to  have  prepared  the  whole  matter  in  one 
snit  Besides,  a  very  large  sum  of  money 
was  sued  for— one  half  a  mltUon  of  dollars— 
and  the  bridge  company  bad  nothtag  to  gain 
by  advertising  the  large  cialm  agalnat  it  In 
one  suit.  When  a  party  is  put  to  an  election, 
and  elects  what  course  he  wfti  follow,  he 
cannot  thereaftw  abandon  that  election  to- 
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tlw  ^ejnffice  of  the  other  partr.  Wb«a  tk* 
two  sntta  were  fikd  and  were  heard  togethw 
as  one  action  on  the  demurrem,  it  wm  In- 
cumbent OS  the  defendants  to  make  objec- 
tion to  the  form  of  proceedtng  then  or  not 
at  all.  Their  silence  tben  was  an  acqtilea- 
cenoe  In  tlie  prosecution  of  the  two  actions. 
One  of  the  objects  of  the  Code  Is  to  expedite 
legal  proceedings  by  reqnlrlnK  objections  not 
goln^  to  the  merits  of  the  action  to  be  made 
when  the  oeeasfon  for  them  arises.  All  sncb 
objections  are  waived  if  not  made  befwe  Is- 
sne  Is  Joined  on  the  merits.  Ounn  t.  Gude- 
bus.  IS  B.  Mod.  448.  AH  objections  of  mere 
form  come  within  this  rul«,  which  Is  founded 
upon  reaoonaUe  prlneli^,  tot  otherwise  the 
rules  of  procedure,  which  -are  Intended  to 
facilitate  the  admlMstratlon  of  justice,  bs- 
come  In  the  hands  of  the  skiUfal  praetittoner 
the  InEtmments  for  defeating  justice.  Curd 
V.  Lewis.  1  Dans,  851;  Warren  v.  Olyim,  87 
N.  H.  340.  Under  Mbe  facts  as  shown  by  the 
reeerd,  we  cooclnde  that  the  defendants  ac- 
quiesced In  the  bringing  of  the  two  separate 
actf<mB,  and  by  their  course  led  the  plalnttCF 
to  rniderstaiid  that  the -prosecution  of  the  two 
actions  wBB  consented  to  by  them,  or  at  leMt 
that  tbe  obFjectlen  thereto  was  waiTed.  After 
all  this,  it  was  too  late,  after  one  action  had 
proceeded  to  Judgment,  to  object  In  the  oliber 
action  to  that  wblcb  toe  three  years  had 
at  least  Impliedly  been  consented  to. 

The  objectloB  as  to  tbe  admissibility  of  the 
evidence  arises  in  tbto  way;  Tbe  bridge  com- 
pany kept  no  record  of  the  business  done  by 
the  LoulsTlIle  &  Nashville  Railroad  Com- 
pany, as  It  paid  its  tolls  to  the  connecting 
lines,  and  they  settled  with  tbe  bridge  com- 
pany. When  it  became  necessary  to  ascer- 
tain how  much  the  tolls  of  the  Loulsrllle  & 
NaahvlUe  Bailtcad  Company  atnouated  to.  a 
very  difficult  question  was  presorted,  as  no 
Separate  record  of  the  payments  of  tbe  toUg 
had  been  kept.  Previous  to  tlie  year  188S, 
the  Louisville  NashivtUe  RnliroHd  tlompeny 
had  DO  records  at  all  on  the  subject;  but 
aftu-  tbe  year  I8S8  It  kept  tbe  waybills  on 
tbe  freight,  or,  where  tbe  waybill  followed 
the  goods,  the  transfer  sitp,  from  which  the 
Traybin  was  made  out,  was  preserved.  From 
tliese  original  papers  kept  by  tlie  ralhroad 
company,  wltb  much  labor,  It  nade  out  a 
detiifled  frt»tement  of  the  tolls  paid  by  It 
BUbsequeot  to  the  year  1888.  Objection  Is 
made  aa  to  the  competency  of  tbeee  papers, 
on  tbe  Idtta  thart  they  were  simply  loose  men> 
oranda.  Thb  cannot  be  maintained.  They 
were  tbe  twlglnaJ  and  best  evidence  of  tbe 
tTftnaftctloD,  ftod  were  tbe  record  Lept  hy 
tbe  ralfread  ceiiipany  to  show  Its  transac- 
tions. In  cases  of  this  sort  tbe  law  does  not 
demand  impossibilltleB;  It  only  demandci  tbe 
beat  evidence  pr*etlcable;  and  do  witness 
eovid  carry  In  his  mind  those  transactions. 
Tbe  only  possible  way  to  prove  them  la  from 
tbe  record  kept  at  tbe  time  tbe  trausactloBS 
occorrrt.  It  Is  also  objected  tbat  these  orlg- 
tnal  papers  wcm  not  In  fact  produced  befon 


the  commissioner  to  whom  tbe  case  vrae  re- 
ferred to  state  the  aecovmt;  but  be  repnrti 
tbat  he  examined  them,  and  that  they  were 
not  filed  for  tbe  reason  that  they  would  fill 
up  the  commissioner^  office,  and  were  too 
ramiei-ous  to  be  brought  Into  court  This  w«« 
all  that  the  plaintiff  could  do.  The  defend- 
onts  and  tbeir  attorneys  were  also  afforded 
ofiportunitleB  to  examine  the  papers.  Tbe 
defendants  also  complain  tbat  the  statements 
of  tbe  account  made  out  from  these  papcro 
were  allowed  in  evidence.  Proof  was  taken 
by  tbe  officer  of  the  raltroad  under  whose  sn- 
pervislon  and  oversight  the  work  was  done, 
and  tie  teatlfies  to  its  correctness,  and  that  it 
was  done  under  his  eye;  that  is,  that  he  si»> 
pertntended  It,  checked  It  up.  and  knew  It 
to  be  correct  It  was  unneceesairy  to  bring 
in  alt  Hie  cierka  who  had  made  oat  tbe  orlff- 
Iml  waybtlla  or  prepared  tbe  sFumerens  stote- 
moDts.  'Hie  waybills,  being  tbe  records  of 
tbe  company  of  its  transactloas  made  at  tbn 
time,  were  original  evidence,  aodt  admlsstble 
wfthOBt  further  proof,  because  m«de  and 
k^t  as  a  record  in  the  usual  course  of  buil- 
nees.  Tbe  proof  by  the  two  witnesses  wlw 
testify  to  the  correctness  of  tbe  statement* 
made  up  from  these  waybills  was  sufficient 
to  make  out  a  prhm  fati«  case,  which  waa 
snpported  by  the  cennBiiseloBer'e  own  tnve»- 
tfgadon,  and  his  fining  tbe  statements  cor- 
rect In  sfr  far  as  he  tested  them;  but  o* 
course,  be  coDid  not  examine  all  the  Itema. 
The  papers  would,  perhaps,  have  filled  the 
courtroom;  and  no  good  could  hove  come 
from  bringing  them  fn  before  tbe  Judge,  for 
no  court  couM  go  tbrough  all  these  papers 
and  make  up  a  statement.  If  be  did  it  not 
being  a  practiced  accountant,  bta  work  mfgtit 
have  been  worth  Intrtnslcally  less  then  Ms 
commissioner's.  Besides,  tbe  defendantn  took 
no  proof.  The  roads  north  of  the  river  bad 
their  records,  and.  If  the  proof  by  the  plain- 
tiff was  not  correct,  they  bad  It  in  their  pow^ 
er  to  show  the  tratb.  Tbis  they  made  no 
effort  to  do.  For  the  years  after  1892  there 
was  Itttle  dispute  about  the  amount  of  the 
toTIe.  The  result  reached  by  the  commlselott- 
er  for  tbe  yeara  from  1888  to  1881  corroi^ouds 
substantially  with  the  amount  fixed  for  the 
years  after  1892.  The  cardinal  feature  of 
tlie  common  law  Is  Its  want  of  specific  rules. 
It  rests  on  a  few  general  principles.  It  re- 
qnlres  tbe  best  evidence  that  tbe  case  Is  rea- 
sonably capable  of,  but  It  reqniree  no  more. 
Tbe  issue  In  tbis  case  depended  upon  a  state- 
ment to  be  made  up  from  thousands  of  way- 
bills, which,  If  all  brought  In,  wonld  hare 
filled  up  the  commissioner's  office.  The  only 
praetlenl  way  of  getting  at  the  truth  was  to 
make  out  a  statement  from  these  waybills. 
If  eWber  party  doubted  tbe  accuracy  of  tbe 
statement  when  prepared,  the  court  coviM  af- 
ford him  access  to  the  papers,  and  give  hho 
aT>portonltfea  to  manifest  the  truth  to  him. 
Te  demand  of  the  plaintiff  more  than  was 
shown  here  would  be  to  deny  a  recovery  In 
eases  of  this  character.  Tbe  rule  of  erldsnee 
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la-  that  DO  evidence  shall  be  cecetred  where 
there  i>  better  erldence  which  may  reason- 
ably be  bad.  It  la  Intoided  to  prevent  fraud, 
but  It  la  not  intended  to  prevent  the  admin- 
istration of  Justice,  where  all  the  evidence  la 
produced  by  the  party  of  which  the  case  la 
reasonably  susceptible.  In  Northern  Pacific 
By.  Co.  V.  Keyes  (0.  C.)  91  Fed.  47,  where 
stml'ar  tables  were  Introduced  in  evidence 
and  objected  to,  tbe  conrt  said:  "To  have 
called  each  of  the  clerks  would  have  added 
very  little  to  the  trustworthineBS  of  the  evi- 
dence. No  clerk  conducted  any  entire  In- 
vestigation, bnt  various  details  woe  placed 
In  tbe  bauds  of  forty  or  fifty  different  em- 
ployes, and  each  contributed  hia  computation 
to  tbe  general  result.  No  clerk  conld  have 
testified  that  the  tables  were  conect,  for  the 
reason  that  tbey  w»e  not  made  by  him; 
neither  could  any  single  clerk  testis  that 
tbe  figures  firom  which  the  tables  were  com- 
piled were  correct,  for  he  only  contributed 
a  small  fragment  to  the  general  result.  The 
method  adopted  was  the  on^  practicable  one 
for  conducting  tbe  Invest^tlon.  It  would 
have  been  absolutely  Impossible  for  any  one 
man  to  have  complied  the  general  result 
wlthont  delaying  tbe  case  for  years.  A  r»- 
sonable  safeguard  against  falstfication  In  the 
pr^aration  of  such  statements  Is  furnished 
by  placiiv  the  records  tcom  which  they  are 
compiled  freely  at  the  disposal  of  tbe  ad- 
verse party.  It  was  the  duty  of  the  com- 
panies to  do  this,  and  to  give  the  Attorney 
(General  the  fullest  assistance  to  explaining 
such  records,  and  to  allow  him  to  place  the 
same  in  tbe  bands  of  expert  accountants,  if 
he  so  desired,  for  tbe  purpose  of  detecting 
error  or  ftilsfflcation  in  tbe  testimoi^  as  pre- 
pared by  the  companies.  The  record  shows 
that  this  was  done  througbont  the  taking  of 
tbe  testimony  In  these  cases.  We  must  as* 
Bume  that  the  Attorney  Goieral  was  satisfied 
of  the  CQnectness  of  the  testimony,  tnm  tbe 
fact  that  be  declined  to  tovestigate  its  tnist- 
wortblness."  This  seems  applicable  to  tbe 
case  before  us.  The  evidence  In  the  case  Is  the 
original  record  kept  by  the  ralbroad  company 
of  the  transactions  as  they  occurred.  The 
statements  or  tables  prepared  by  the  clerks 
are  not,  properly  speaking,  evidence  at  all. 
Tbey  are  only  exhibits  of  the  facts  shown 
by  tbe  evidence.  If  the  court  doubted  their 
correctness,  he  should  have  had  cmrect  state- 
ments or  tables  prepared;  but  it  was  not 
necessary  to  do  this  when  those  offered  were 
proved,  to  be  presumptively  correct,  and  ttaere 
was  no  showing  made  that  they  were  Incor- 
rect Tbe  conrt  has  a  sound  discretion  In  de- 
tennintog  matters  of  this  sort,  in  the  Interest 
of  substantial  Justice,  and  we  see  no  error 
to  the  admlsston  of  tbe  mattws  to  question. 

The  defendanto  complain  that  toterest  was 
allowed  on  the  amount  found  due  tbe  plain- 
tiff. In  tiie  former  case  above  referred  to, 
at  LonisvlUe  Bridge  Oompany  v.  Louisville 
ft  Nashville  Ballroad  Company,  106  Ky.  674, 
SI  S.  W.  185,  it  was  held  not  only  that  the 


d^endant  was  liable^  bnt  that  It  was  UaUe 
for  interest  from  tbe  date  of  tbe  Uk^al  ex- 
actUma-at  ieas^  from  the  time  it  bad  to- 
formatlon  of  the  amount  due  the  platotiff. 
The  chancellor  seems  to  have  followed  this 
ruling.  As  to  the  cross-appeal  of  tiie  appellee 
tor  the  years  prevlona  to  18^  there  bdng  no 
record  of  the  amount  of  tolls  paid,  we  con- 
cur with  the  chancellor  in  refusliv  to  give  re- 
lief. The  court  will  not  guess  at  tbe  amount 
of  a  Judgment  The  platotiff  must  make  out 
bla  case.  If  be  -cannot  do  it  it  is  his  mis- 
fortune that  he  has  no  evidmce.  It  Is  true, 
we  might  InJ^  fh>m  the  facto  shown  1^  tbe 
record  that  appellee  Is  entitied  to  something 
for  these  years,  yet  after  all,  it  woold  be  a 
bald  guess  to  fix  any  amount  But  while  we 
are  unwilling  to  disturb  tbe  Judgment  on  the 
cross-appeal,  we  bave  no  doubt  from  tbe  rec- 
ord that  at  Imst  as  much  was  due  tbe  appel- 
lee as  the  chancellor  entered  Judgment  In 
its  favOT  for,  and  that  on  tbe  whole  case, 
appellanto  have  no  subatontlal  ground  of  com- 
platot 

As  the  bridge  company  and  tbe  Pittsburg, 
Cincinnati,  Chicago  &  St  Lools  Bailway 
Company  are  not  adversary  parties  herein, 
their  rigbto  as  between  ttaemaelves  aze  not 
determtoed. 

Judgment  affirmed. 


LOUISVILLE  &  N.  B.  CO.  v.  HART 
COUNTY. 

HABT  COUNTY  v.  LOUISVILLB  &  N.  E. 
CO. 

(Court  of  Appeala  of  Kwtndcy.  Jane  19, 
1903.) 

OORPORATIONB— INTEHBST  ON  PAID-UP  COR- 
PORATE STOCKS— STOCK  DIVIDEND— EFFECT 
—ESTOPPEL  —  COBPORATB  RECORDS  PRE- 
SUMPTIONS. 

1.  Under  2  Acts  1850-61,  p.  444,  c.  606,  |  5, 
which  providee  that  a  certain  railroad  "shall 
allow  to  all  subscribers  and  holders  of  stock 
under  the'  company,  interest  ou  tbe  same  from 
the  time  of  paying  for  said  stock"  up  to  the 
time  of  makinK  the  first  dividend.  Interest  did 
not  begin  to  ma  on  the  etock  from  the  date  on 
which  a  connty  subscribing  ther^or  Issned 
bonds  in  payment  thereof,  bat  from  the  date 
of  the  deUTery  of  the  bonds  to  the  company, 
though  the  bonds  bore  date  anterior  to  their 
delirery,  and  the  purchasers  thereof  would  b« 
eutltled  to  interest  tiom  thdr  date. 

2.  Bvidence  that  counties,  as  sabscribers  of 
stock  in  a  railway  corporation,  freQuently  de- 
livered their  bonds  in  payment  of  etock  sub- 
scriptions after  the  time  the  bonds  bore  date, 
tends  to  overcome  the  presumption  that  bonds 
issued  by  a  particular  county  in  payment  of 
stock  subscribed  by  it  were  delivered  to  the 
corporatiou  the  day  they  were  dated. 

3.  Where  there  was  no  evidence  to  impeach 
the  correctness  of  the  record  of  a  corporation 
showing  tbe  transactions  between  it  and  their 
stockholders,  had  about  GO  years  before.  Its 
record  showiag  the  date  a  subscriber  paid  for 
stock  by  delivering  to  it  bonds  is  the  best  evi- 
dence as  to  the  date  when  tbe  stock  was  paid 
for. 

4.  Under  AcU  1861-62,  p.  742.  c.  429,  t  15. 
which  provides  that  a  certain  railroad  sliali,  on 
tbe  date  of  the  first  dividend,  and  thereafter 
ou  presentation  and  siirrendw  at  the  company's 
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oIBm  ot  tax  receipts  for  taxei  p&Id  to  defray 
interest  od  bonds  given  b;  a  county  In  pay- 
ment of  corporate  stock,  lasoe  to  the  holdere  of 
tax  receipts  stock  for  the  same,  and  1  Acts 
l«>&-66.  p.  188,  c.  20,  I  4.  which  declares  that 
the  h^ders  of  stock  Iraued  to  such  taxpayer* 
shall  be  entitled  to  all  the  rights  and  prirllegea 
of  stockholders,  except  that  Bacb  stock  shall 
not  bear  iDteruit,  a  taxpay^  paying  taxes  to 
defray  interest  on  county  bonds  issued  In  pay- 
ment of  corporate  stock  is  entitled  to  an  amount 
of  stock  equal  to  the  tax  receipt,  together  with 
all  carii  and  stock  dividends  declared  on  such 
stock. 

fi.  A  corporation  was  required  to  allow  to 
all  atoek  sabacribers  interest  from  the  time  of 
paying  for  the  stock  to  tiie  time  of  making  the 
first  cash  dividend.  In  1861  it  declared  a  stock 
dividend  as  of  April  1  following.  A  stock  sub- 
scriber denied  the  right  of  the  corporation  to 
stop  the  running  of  interest,  except  by  Ita 
declaring  a  cash  dividend.  At  the  meisUng  de- 
claring this  dividend,  a  county,  as  stock  sub- 
scriber, was  repreeenfed  by  a  unklng-fund  com- 
missioner. At  a  sabEeqnmt  meeting  of  stock- 
holders, the  county  was  represented  by  two 
sinking-fund  commissioners,  who  joined  with 
other  Aockholders  in  declaring  invalid  the  claim 
of  the  stockholder  denying  the  right  to  stop  in- 
terest except  by  a  cash  dividend.  Subsequentlv 
the  corporation  declared  and  paid  several  cash 
dividends  on  the  basis  that  Interest  stopped  by 
the  payment  in  1862  of  the  dividend  declared 
in  1861,  and  the  county  acquiesced  tiiereln. 
Held,  that  the  county  was  estopped  from  claim- 
ing that  interest  continued  to  the  time  the  cor- 
poration  declared  the  first  cash  dividend. 

6.  A  transferee  of  corporate  stock  acquires 
the  light  to  any  interest  due  on  the  stock, 
though  payable  in  stock  instead  of  cash. 

Appeal  from  Circuit  Court,  Jeffenon  Oonn- 
ty.  Chancery  Division. 

"To  be  officially  reported." 

Action  by  Hart  county  against  the  Lonla- 
TlUe  &  Naghvllle  Railroad  Company.  From 
the  Judgment,  both  parties  appeal.  Affirmed 
on  plaintiff's  ajM^eal.  Bereraed  on  defend- 
anf ■  appML 

UcCkuidleM  Mb  James,  for  appellant  Hdm, 
Bmee  ft  Bebn  and  H.  W.  Brace,  for  appel' 
lee. 

PATNTBR,  J.  Tba  charter  of  flie  Louis- 
Tllle  ft  NashTlUe  Railroad  Obmpany  ma 
granted  on  Mandi  5,  1850:  Sereral  amend- 
menta  to  It  woe  paased  by  snbseanent  Let- 
Islatores.  The  company  was  organised  by 
the  election  of  dliecton  In  September,  1861^ 
Under  the  diaiter  tlie  conntles  tiuongh  wbidi 
the  proposed  line  of  nlltoad  was  to  be  ctm- 
Btrncted  were  antborlsed  to  anbscribe  to  Uie 
capital  atoA  of  the  company.  The  city  of 
Lotdavllle  was  also  antborked  to  subscribe 
tberefnr.  The  oountiea  and  munidpaltties 
seem  to  bave  subscribed  for  98,200,000  of  It 
In  January,  18S3,  Hart  county  snbscrlbed 
for  fiOO,000  of  Oe  stock,  but  did  not  pay 
for  same  when  snbecrlhed.  To  pay  the  snb- 
seriptlon  the  county  Issued  bonds  aggregat- 
ing 9100,000;  Tbe  appellee  claims  that  tbe 
bimds  wore  dellTered  to  it  as  follows:  Au- 
gust 14,  1868,  $38,000;  AUffDSt  6,  1856,  |8S,- 
000:  and  September  80.  18S7,  9S4,00a  Tbe 
bcmds  bore  dates  as  follows:  April  1,  1858, 
838,000;  April  1,  1864,  88,000;  and  April 
1,  1865.  184,000.  To  obrlate  tbe  necessity  of 
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an  elaborate  statement  of  ttie  facte  as  to 
the  differences  out  of  whidi  tbls  suit  grew, 
tb^  will  be  made  to  appear  as  far  as  neces- 
sary In  our  discussion  of  the  questions  in- 
volved. This  acUon  was  filed  on  Ifaxcta  28, 
1870;  and  tbe  answer  was  not  filed  for  many 
years  thereafter.  Tbe  action  was  brought  In 
equl^,  and  for  the  purpose  of  compelling 
the  appellee  to  Issue  to  ber  certificates  of 
stock  for  Interest  wbidi  matured  on  het  sub- 
Bcriptlon  to  tbe  capital  stock  during  ctftaln 
periods,  for  certificates  of  stock  for  taxes 
paid  by  the  taxpayers  of  the  county  to  meet 
tbe  interest  wblcb  matured  on  the  bcmds 
wblcb  bad  been  Issued  to  pay  for  ber  sub- 
scription, and  also  to  recover  certain  alleged 
cash  dlTidoids  which  she  claimed  she  was 
entitled  to  recelre.  For  coUTenlence,  we  will 
designate  Hart  county  as  appellant  and  the 
Louisville  &  Nashville  Ballroad  Oon^any  as 
appellee. 

Tbe  first  question  that  will  be  considered 
Is,  did  Interest  accrue  on  tbe  subscription 
from  dates  on  which  tbe  appellee  claims  tbe 
bonds  were  actually  delivered  to  it  In  pay- 
ment of  the  subscription? 

Section  5  of  tbe  act  of  Marcb  20,  1861  (2 
Acte  1800-61,  p.  444,  e.  606),  reads  as  fol- 
lows: "Said  company  aball  allow  to  all  sub- 
scribers and  holders  of  stock  under  the  com- 
pany. Interest  on  the  same  from  the  time 
of  vising  for  said  stock  up  to  the  time  of 
making  the  first  dividend,  and  Isene  to  the 
bolder  stock  therefor;  and  when  stock  shall 
be  subscribed  for  a  branch  they  may  pro- 
vide ftM.  said  stof^  shall  not  be  entitled  to 
draw  dividends  until  said  branch  Is  complet- 
ed, but  may  allow  interest  on  the  payments 
up  to  the  completion  thereof,  and  pay  it  in 
stock."  It  will  be  observed  tbat  It  is  msde 
the  duty  of  the  company  to  allow  Interest 
oa  tbe  stock  issued  by  It  from  tbe  time  of 
paying  for  tbe  stock  up  to  tbe  time  of  mak- 
ing the  first  dividend,  and  issue  to  tbe  bolders 
of  stock  certificates  tberefor.  Tbe  counties 
were  antborized  to  Issue  bonds  to  pay  their 
stock  snbtcriptlons.  Although  the  bonds  de- 
livered to  tbe  appdlee  In  payment  of  tbe 
stock  subscriptlmi  bore  date  anterior  to  tbe 
deiUvery  of  tbe  same,  and  altbongb  the  par- 
ty wbo  purchased  them  would  be  entitled 
to  the  Interest  thereon  from  th^  date^  still 
tbe  interest  on  the  subscription  for  which 
stock  was  to  be  issued  did  not  begin  to  run 
until  tbe  subscription  was  actually  paid— In 
tbls  ease,  nntll  the  stock  was  actually  deliver^ 
ed  In  payment  of  the  subscription.  The  in- 
terest on  tbe  bonds  and  Interest  on  tbe  stock 
subscriptions  are  separate  and  distinct  things 
provided  for  In  tbe  charter  and  amendments. 
As  an-  Inducement  to  the  counties  to  sub- 
scribe for  tbe  capital  stock  of  the  appdlee. 
Interest  was  to  be  paid  on  the  subscription 
frmn  tbe  date  of  ita  payment  Beddes,  the 
diarter  provldons  indicated  a  hope  of  tbe 
promoters  that  the  dividends  declared  on  the 
stock  would  pay  the  Interest  on  the  bonds. 
And  it  was  therefore  provided  that  If  they 
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did  not  do  BO  tHiat,  tlie  t&zpayeiB  who  were 
requtred  to  pay  laxn  Cor  tbat  purpose  -were 
entitled  to  certlflctttoa -ot  stock  In  tbe  oow- 
pany  for  tiie  amouat  of  t8!n»  paid  bj  eaoA. 
The  bonds  luTlng  been  deltrered  almest  a 
half  oentuT  ^e,  no  one  could  possibt;  bave 
any  recollection  m  to  the  dates  tbey  wen  de* 
Urered  In  paymrat  of  the  stock.  It  was  ttte 
buslnesB  of  the  ccnupeny  to  keep  a  record  of 
ttw  tMiuMtioni  between  tbe  company  and 
subscribers  to  the  capital  stock  of  the  com- 
pany. Their  books  staonM  hare  shown  who 
were  nbscribws,  tbe  amount  of  each  sub- 
scription, and  tbe  date  tbe  bonds  were  de- 
llrered  bi  paymmt  of  the  subscription.  Thte 
'  is  on  action  by  one  who  at  that  time  and  for 
many  years  thereofter  In  part  eonatltuted  tbe 
corporation.  Tbe  county  had  the  right  nt 
any  time  to  examine  the  books  of  the  onn- 
pany.  In  Tumbnll  r.  Payson,  05  U. ,  &  421, 
24  L.  Ed.  43T.  tbe  court  said:  "Where  tbe 
name  of  an  Indlvldnal  appears  on  the  stock- 
book  of  a  corporation  as  a  BtoekboUler,  tbe 
prima  fade  presumption  is  thst  he  Is  the 
owner  of  the  stock,  In  ease  where  ttim  Is 
nothing  to  rebut  that  presomiition;  and,  In 
an  action  against  him  as  a  stockholder,  the 
burden  of  proTbifi  that  be  te  not  a  stock- 
holder, or  of  rebutting  that  presmnptlon,  tai 
cast  upon  the  def^dant."  If  tbe  be^  of 
tbe  appellee  arc  prima  fade  evidence  that 
one  Is  a  stockholder,  they  would  be  stUl 
stronger  eTidence,  when  It  Is  admitted  a  par-  < 
ty  Is  a  stockholder,  to  show  when  be  paid  his  i 
snbBolptlon.  There  was  no  evidence  offered  | 
to  Impeach  tbe  correctness  of  tbe  record  kept 
by  the  appellee  as  to  tbe  time  tbe  bonds 
wtre  delivered,  nor  to  overcome  tbe  presonqi- 
tion  tbnt  tbe  record  was  comctly  kept. 
Oouneel  for  the  appellant  contend  that  ttie 
presumption  should  be  Indulged  ttiat  tbe 
bonds  wore  deHrcred  on  day  they  bear  date, 
but  there  Is  eridence  In  the  record  which 
shows  ttiat  counties  frequently  ddtrend 
their  bonds  In  payraent  of  stock  subserlptlonB 
after  the  time  they  bore  date,  and  this  fiaot 
tends  to  overcome  tbe  preaumpti«^  clabned 
by  counsel  for  the  appellant  to  ealst  Onr 
opinion  Is,  howerer.  that  tbe  record  kept  by 
the  company  showing  date  ot  delivery  la  this 
case  Is  the  best  evidence  as  to  tbe  date  when 
the  stock  subfMTlption  was  paid. 

The  county  contends  that  ttie  holders  <»f 
tax  receipts  were  only  entitled  to  the  dtvt- 
dendR  that  were  declared  after  the  stock  was 
dcUrered  to  thom  for  same.  ThP  appdlee 
claims  that  It  iBswd  to  the  holrtcra  of  tax  re- 
ceipts, when  presented,  an  amount  nf  Btnck 
equal  to  the  tax  receipt,  and  nlso  all  onsh 
and  atoek  dMfU'iids  whlrh  had  been  declar- 
ed on  the  stock  iwiied  for  the  tax  reccfirta. 
The  claim  Is  made  that  the  county  Is  entitled 
to  the  dividends  an  In  the  cane  where  stock  Is 
xold  after  a  dividend  has  been  declared. 
There  was  no  sale  by  the  county  of  hnr  stock 
to  a  tnxpnyer.  Tbe  stock  went  to  the  tax- 
payer by  virtue  of  the  sfentitte.  A.t  tbe  time 
these  taxes  were  paid,  or  at  Icaat  part  .of 


tbem.  tbe  ooanty  dld  not  hold  oerMflcotea  for 

ber  stock.  Until  the  certificates  tm  tbe  stock 
w«6e  Issved,  the  county's  claim  for  stock  was 
of  the  wme.eqtnlteble  chaxaeter  as  was  that 
4rf  the  tft^yer  to  the  stock  wtaidi  ^  law 
declared  be  was  oitltled  to  upon  tbe  pay- 
ment of  toxas.  Tbe  law  compelled  Qie  tax- 
paying  dtla«s  of  Hart  coimt7  to  pay  for  the 
stodc  for  wfahA  she  snbsolbed,  by  paying 
taxes  to  be  used  Ib  the  payment  of  mterest 
and  principal  of  her  bonds.  Section  16  of  tbe 
act  of  January  9, 1SB2  (Acta  1861-02,  p.  742, 
c.  420),  reads  as  follows:  *^bat  the  said 
Louisville  &  Nashville  Ballfoad  shall,  upon 
the  date  of  the  first  dividend,  and  tbsMafter 
upon  presentation  and  snrreBdO',  st  tbe  of- 
fice of  the  company,  of  tax  receipts  for  taxes 
psU  to  d^iay  Interest  upon  brads  tJven  by 
any  county,  under  this  set,  tasne  to  ttie  hold- 
ers thereof  stock  for  the  same.  Said  tax  re- 
ceipts shall  be  negotiable  by  endorsement, 
ud  no  stock  shall  be  tssned  fwalessamonnt 
tb&n  one  share."  By  section  4  of  the  act  of 
January  17,  1896  (1  Acts  1853-S6,  p.  188,  c. 
20),  it  was  provided  tbat  tbe  county  coorto 
shall  appoint  tbe  etork  of  tiie  eovaty  or  di^ 
cult  court,  or  one  of  the  commissioners  of 
the  sinking  fund,  to  issue  certificates  to  tbe 
taxpayers,  eta,  of  taxes  paid,  when  ttie 
amount  dne  the  bolder  Is  This  is  to  be 

done  at  the  aid  of  each  mouth.  Xhe  conclnd- 
Ing  clause  of  section  4  Is  as  follows:  "Tbe 
holders  of  such  stodc  shall,  to  all  Intents 
and  purposes,  be  entitled  to  all  tbe  rights 
and  privileges  of  stockholders,  but  such  stock 
shall  not  hear  hiterest.*'  The  stock  thus  held 
by  a  taxpayer  or  bis  assignee  was  entitled 
to  nil  rights  and  privtleges  of  other  stock- 
holders, except  snch  stock  *^shBl1  not  bear 
interest"  Tbe  ownership  of  the  stodc  by  a 
taxpayer  did  not  depend  npoa  tbe  fitet  that 
be  held  a  certtficate  fiera  the  oleA  or  com- 
missioner, but  upon  the  fact  tbat  be  had  paid 
taxes.  It  is  shown  that  tbe  appellee  deliver- 
ed the  stock  to  the  taaqnyets  er  thdr  as- 
signees  as  required  by  the  a«t  After  having 
fttl^  and  satisfactorily  met  the  demands  of 
tbe  taxpayors  or  tbdr  asstgnses.  tiie  county 
Is  here  asktog  tlwt  she  be  adjndged  oertlfi- 
cates  for  part  of  tbe  amomits  lOr  wUdi  tbe 
appellee  hiu  issued  stock  to  tbe  taxpayers  or 
tlteir  assignees.  In  other  words,  tts  county 
demands  emttfleates  of  stock,  and  dliridends 
thereon,  which  by  the  express  terms  of  the 
stntuto  are  declared  to  belfmg  to  others. 
Thnre  is  absolutely  no  merit  or  Justice  In  tbe 
clnlm,  and  It  would  oertatoly  be  vmry  Inequl- 
tablo  to  allow  It 

There  Is  another  question  to  the  case.  In- 
volving the  right  of  the  ceanty  to  have  issued 
to  her  •stock  for  Interest  widch  accnuxl  on 
her  subscription  betweoi  April  1,  1882,  and 
June  80,  18CA;  tbe  latter  being  tlie  date  on 
which  the  first  cash  dividend  was  made.  In 
October,  18G1,  at  a  stodtholders'  meeting,  a 
one^fonrtta  ot  1  per  (teat,  stack  dividend  was 
declared,  of  date  of  April  1,  1968.  Sardln 
DBimt7.  bdng  one  at  ttie  oouotles  which  bad 
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sabBcrlbed  for  fftnck,  denied  the  of  >p- 
peMee  to  gtop  tbe  running  of  Interett  on  stoi^ 
anbscrlptloos  by  deetarlng  the  etoek  dlTtdand. 
ONBtlaiMd;  hBT  contention  being  that  notb- 
ing  but  the  declaring  of  a  casta  atridmid 
would  atop  Interest  on  the  stock  Mbsorlp*' 
tkns.  Altbougb  ber  rsprefleotntiire  was  pees- 
ent  at  tbe  meeting,  and  made  no  obJecthwL 
to  the  proceedings  declaring  the  divldai*, 
yet  tbe  connty  repodlated  It,  and  coatliined 
to  do  so,  and  at  subsequent  nkeettngs  at 
stockholders  protested  against  It;  which  culr 
mioated  In  a  salt  whlcli  flsaUy  reached  this, 
coart,  wbldi  beld  tbat  tte  interest  did  not 
cease  to  ran  on  tbe  snbscriptlon  niitll  tbe 
c»sb  dfrldend  was  declared.  In  June^  ISMt 
Hardin  Ooouty  v.  Lonlsville  A;  NasbvlUe 
Railroad  Company,  92  Ky.  412,  17  S.  W.  860. 
The  conclusion  of  tbe  court  Is  now  adbered 
to.  Therefore  the  necessity  Is  obviated  to 
ngain  discuss  the  question.  Tbe  course  Hart 
coonty  pursued  is  entirely  different  trom  that 
of  Hardin  connty.  At  the  meeting  deetauiiig 
the  OD»4o«irth  of  1  per  cent.  dlTldend,  Hart 
coonty  wttn  represented  by  onei  of  her  aisk- 
Ing-fund  commissioners.  At  tbe  meeting  of 
tbe  stockholders  in  1805  the  question  arose  as 
to  tbe  clshoi  and  position  of  Hardin  connty; 
she  claiming  that  she  was  endtleA  to  stsde 
for  interest  which  accnraulated  between  Aintt 
1. 1861,  and  June  30.  1864,  and  the  dividends 
on  that  stock,  as  well  as  other  stock  held 
by  ber.  At  this  meetli^  Hart  caronty  was 
reprasented  by  two  of  her  three  commJsston* 
ers,  and  Hardin  county's  claim  was  unaai- 
mously  dmied.  and  proper  record  was  made 
thereof.  This  action  was  acquiesced  In  until 
this  suit  was  filed.  In  the  meastUne  serera) 
cash  dlTldmde  were  deetared  upon  the  basis 
that  none  of  the  counties  (and  there  wen 
many  of  them)  were  entitled  to  stock  tax  tn- 
tMCst  daring  tbe  tfme  mentioned,  or  dlvl- 
denda  thereon.  Bart  eeonty  joined  vltb  silt 
tbe  ottatR'  oonhaes  in  thus  constrntng  their 
rtgfats  mdbr  the  duirter.  AH  other  coutlas^ 
except  Hardla,  acquiesced  In  this  lBtevtn«tB>- 
tlon  of  their  rights  nndsr  the  cbartsr  aM 
amended,  anfl  nerer  did  assert  any  cUdm 
sgalaat  tbe  company  for  Interest  stock  cot* 
whig  the  period  In  qvestlon.  Thoa  Hatt 
county  voted  that  she  and  tbe  other  connttea 
were  not  entitled  to  this  stock,  and  tbe  otiMr 
counties  adbered  to  that  conclusion,  and  ntn" 
er  claimed  or  received  sncb  stock.  Hatt 
connty  now  attempts  to  repudiate  tbe  aotbm 
taken  with  the  approval  of  her  representa- 
tives at  tbe  stoekbolders'  meetings,  and  claims 
that  which  she  formerly  sold  she  did  not 
own.  After  tbe  proceedings  at  fbe  stockfaold- 
erfl*  meetings,  she  stood  by  and  saw  ot3»er 
counties  who  had  subscrtlied  for  stock  ae- 
qolesee  In  tbe  action  of  tbe  stockbolderB; 
saw  the  appellee  declare  and  pay  dlvldimds 
upon  tbe  basis  that  tbe  right  to  such  stock 
did  not  exist  In  stodL-«ubscribing  counties 
and  mniilclpalltlesi  It  is  sugiKsted  that  there 
la  nothing  to  show  that  these  commlMfaMsrs 
waie  inescBt  at  the  raeetbiff  of  the  stodfr 


holders  by  authozitr  of-Hait  cswty.  The 
lasr  autiiaslzsd  them  ta>  be  preaent  at  svch 
msetiaga  t*  repreaeDt  tke- cennl7j  and.vre 
iBimt  presnme^  after  tlie- lapse  of  s»  many 
ywrnra;  that  they  were-  tbeve-eetliiff  witb.  tbe 
cmosMt  and  appnval  of  -tbe'Conntr,  and  we 
tbersCore  say  that  Bsxt  coniHy  acqoIeMtd. 
Tbe  rtamn  for  refUlng  to  grtnt  relief  on 
thts  dain  of  Hartcounty-lans  good  Bait  was 
in  the  case  of  afanpaon  Csant?  Tj  LauisrUIe 
ft.  Nashville' Baliraiid  OfL,  1&  a  W.  086. 
wberete  Judge  Lewh^  deHveilng  the  opintoa 
of  the  coari;  ssM:  '*^It  tbe  county  court  bad 
antborlty  te  so  erder  appUctrtion  of  tbe  stock 
dtvldends^  the  eevrty  anfl  sfaifctng-fnnd-  coa- 
missIooHS  as  weH  an  eatoppea  to  claim  tbe 
stock  frour  the  compai^,  for  tt  wns  dlspssed 
at  and  appUed  precise^  la  aectmlance  with 
tbe  order  and  direction  of  that  court  And 
If  It  be  conceded,  as  is  argued,  that  tbe 
slnkln^f^nd  cmmBAmtongTB,  and  not  the 
conntT  court;  bad  tbe  right  to  coBtrol  and 
dispose  of  the  dividend 'stock,  their  condoet 
was  not  such  as  to  entitle  tiiem  to  relief  tbat 
Involved  injustice  to  th*«miipany,  that  is  not 
BkHiwn  te  hare  acts*  In  bad  fitlth.  For  the 
evMtBee'  te  entirely  satlsCRetscy  that  they 
knew  of  and  consented  to,  U  thqy-  dM  not 
directly  advise,  tbe  action  of  the  connty 
court,  and  also  were  aware  of  the  fact  tbat 
the  company  was  applying  tbe  stock  as  dl- 
reot»d>  aad  autborleed  by  the  conty  court. 
Tet  they  madti  no  objectlMi  tbsn,  nor  there- 
after,- for  move  than-  five  yearn..  To  suKrase 
the  ceramissloncrs  w«e  not  awaoe  of  the 
dlsposltloa  tmt  'WKS  befng  made  of  tbe  stock 
111  question,  ttuit  tbey  now  cbttao  to  have  bad 
the  excloBbrs  right  to  -hold  and  control,  is 
to  assume  Aey  wefc  uttsiSy  unmindful  of 
their  datlMr  and,  if  tber  did- know,- It  war 
their  dflt^  t6  then  qpeak,  and,  luvlng  acqul- 
esoed  so-loni,  tbey  ccsnot  nvfr  equitably  ask 
tbe  relief  sought"  We  are  of '  tbe<  opinion 
that  It  would  be  inaqtittabM  to  thb -other 
stockboldeni  and  to  tbe  appellee  to  gcaat  tbls 
tellef.  and  we  Oerefoee-  conclude-  that  Hart 
eonn^  baa  been  estopped  by  her  actton  to 
ddmandlt 

From  the  conolualoa  ski  have  reaehedt  that 
Bart  county-  mu  not  entltlled  'to  tiie  stock 
claimed,  It  necessarll:^  foSIows  that  ^e  b  not 
entitled  to  any  dividends  thereon. 

In  aMMon-to-ttae  other  rsasona  glTCn  for 
denylne  the  count's  rli^t  to  recover  InteKst 
stock,  there  la  another  which  we  deem  con- 
elusive.  Hart  county  In  1879  sold  ber  princi- 
pal stock.  By  section  S,  supra,  she  ivjis  enti- 
tled to  Interest  on  her  principal  stock  from 
the  time  she  paid  for  tt  to  tbe  date  of  the  first 
cash  dividend,  and  for  which  she  -was  enti- 
tled to  have  stock  Issued  to  her.  This  Inter- 
est was  like  any  other  Interest  that  might 
accamutate  upon  a  debt,  but,  Instead  of  its 
being  paid  In  cash.  It  was  to  be  paid  In  stock. 
It  was  an  incident  to  the  principal  stock,  ex- 
actly the  same  as  interest  Is  an  incident  to  a 
dabt  If  the  debt  Is  assigned,  and  interest 
has  matured  thereon,  tbe  Intoeet  passes  to 
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the  assignee  as  effectually  as  the  debt 
If  the  Interest  had  been  payable  in  cash  In- 
stead of  stock,  the  party  to  whom  the  coun- 
ty transferred  the  principal  stock  would  cer- 
tainly at  the  same  ttme  have  acquired  the 
Interest  doe  thereon.  This  is  because  It 
wonld  hare  been  an  Incident  to  the  stock. 
The  mere  fact  that  the  appellee  could  pay  It 
In  stock  did  not  make  It  different  from  what 
it  would  have  been,  had  It  been  payable  in 
cash.  We  are  of  the  opinion  that,  when  she 
sold  and  transferred  her  principal  stock.  U 
any  interest  had  been  dne  thereon  (we  hare 
said  none  was),  it  would  have  passed  to  the 
purchaser.  This  view  is  supported  by  Board- 
man  T.  Lake  Shore  R.  Co.,  84  N.  Y.  157;  Jer- 
maln  t.  Lake  Shore  R.  Co.,  91  N.  V.  488; 
and  Manning  t.  (^uickiMlTer  Mining  Oo..  24 
Hun,  361. 

In  view  of  the  coDClnslons  reached,  we 
hare  not  thought  It  necessary  to  dlscoas  the 
effect  of  the  10%  per  cent,  stock  diTldmds 
declared,  nor  the  qneltion  of  llmitatloD. 

The  Judgment  la  affirmed  on  the  appeal  of 
Bart  county,  and  termed  on  the  appeal  and 
cross-appeal  of  the  Loulsrille  &  NasbrlUe 
Railroad  Company,  for  proceedings  consis- 
tent wltb  tbls  optnlon. 


8.  BLAISDEr>L,  JR.,  CO.  r.  CITIZENS' 
NAT.  BANK  OF  TYIMR  et  al. 
(Supreme  Court  of  Texas.    June  22,  iSOA.} 

8ALE3—DRAPTB— DISCOUNT  OF  DRAFTS  ON 
BUYER  —  PAYMENT  —  BIU^S  OF  LADING  — 
FRAUD-LIABIUTY  07  INOORS BR— PETITION 
—CONCLUSIONS. 

1.  Where  drafts  with  Mils  ct  lading  attached, 
purchased  by  a  bank  from  a  consi^or  of  mer- 
chandise for  value  and  without  notice  of  fraud, 
hare  been  f  uUy  paid  by  the  cooaisnee,  the  bank 
is  not  liable  to  the  condgnee  for  any  fraud 
perpetrated  by  the  c<Ri«Utnor  in  maUng  out  the 
bills  of  Udhig. 

2.  In  aa  actioD  br  a  conaignee  to  recover  from 
a  baiik  moner  paid  od  drafts  parchaBed  by  the 
bank  from  the  conasnor,  with  bills  of  lading 
attached,  plaintiff  alleged  that  the  drafts  and 
bills  of  laoiug  were  indorsed  in  blank  by  the 
consignor  ana  transferred  to  and  purchased 
the  bank,  field,  that  the  allegatiw  showed  the 
transaction  to  hare  been  a  mere  purchase  of 
the  drafts,  with  the  bills  of  lading  as  security, 
and  not  a  purcliase  of  the  bills  of  lading  so  as 
to  in  any  way  make  tlie  bank  liable  for  the 
performance  of  the  consignor's  contract. 

3.  The  averment  that,  by  the  transaction,  the 
bank  t)ecame  the  owner  of  the  drafts  and  bills 
of  lading  and  the  merchandise  represented  there- 
by was  only  a  statement  of  a  conciosloD. 

Certified  Questions  from  Court  of  Oirll  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  the  S.  Blalsdell,  Jr.,  Company 
against  the  Citizens'  National  Bank  of  Tyler 
and  others.  From  an  order  sustaining  a  gen- 
eral demurrer  to  the  petition,  plaintiff  ap- 
pealed to  the  Court  of  Civil  Appeals,  wtiicb 
certified  a  certain  Question  to  the  Supreme 
Court  Affirmed. 

W.  S.  Thomas  and  J.  Q.  Matiafley,  for  Ap- 
pellant.  Gregory  &  Batts,  Marsh  ft  Mcll- 
walne.  and  Flset  &  MUiert  for  appellees. 


WILLIAMS.  J.  The  Court  of  Olra  Ap- 
peals tot  the  First  District  hare  certlflad  for 
decision  the  case  stated  as  follows: 

"In  tbls  cause  now  pending  before  this 
court  on  motion  for  rehiring,  the  trial  court 
sustained  a  general  demurrer  to  the  plain- 
tiff's petition,  and  the  latter,  refusing  to 
amend,  has  appealed.  The  petltloii  Is  as  t<A- 
lows: 

*'*Now  comes  the  S.  Blalsdell,  Jr.,  Com- 
pany, complaining  of  Newell  W.  White  and 
A.  Hicks,  who  compose  the  firm  of  Newell 
W.  White  &  Company,  both  as  indirldaals 
and  as  a  Arm,  and  the  Citizens'  National 
Bank  of  Tyler,  defendants,  and,  l^re  of  the 
court  first  had  and  obtained,  files  this  Its  first 
amended  original  petition,  in  lieu  of  and 
amending  its  original  petition  filed  herein  on 
the  6th  day  of  May.  1901,  and.  so  amending, 
respectfully  shows  and  represents  to  the 
court  as  follows,  to  wit: 

•"IsL  That  the  plaintiff  Is  a  prirate  cot- 
poration  duly  Incorporated  under  the  laws  of 
the  state  of  Massachusetts,  and  baring  Its 
place  of  business  in  the  dty  of  Chlcopee,  In 
the  county  of  Hampden,  In  the  said  state. 
And  the  defendant  Newell  W.  White  and  A. 
Hicks  are  resident  citizens  of  Smith  county. 
Texas,  and  are  and  hare  been  since  prior  to 
the  first  day  of  OctolMr,  1900^  partners  In 
trade  under  the  firm  name  of  Newdl  W. 
White  &  Company,  and  that  the  defendant 
the  Citizens'  National  Bank  of  Tyler,  la  a 
prirate  corporation,  duly  incorporated  under 
the  laws  of  the  United  States  of  America, 
with  its  place  of  buslneas  In  the  city  of  Ty- 
ler, Smith  county,  Texas,  of  which  J.  W. 
Wright  whose  residence  Is  said  Smith  coun- 
ty, Texas,  is  president,  and  upon  whom  sor- 
Ice  can  be  had. 

"  '2nd,  That  heretofore,  to  wit,  on  or  about 
the  26tb  and  20th  days  of  October,  1900.  end 
the  18th  day  of  Norember,  1900.  plaintiff, 
then  doing  business  in  the  said  dty  of  Chlco- 
pee, offered  and  proposed  to  the  defendants, 
Newell  W.  White  and  A.  Hicks,  who  were 
then  doing  business  in  the  of  Tyler,  as 
partners  under  the  said  firm  name  of  Neweli 
W.  Wliite  &  Company,  to  purchase  from 
them  certain  bales  of  cotton  at  the  prices 
hereinafter  stated,  to  be  deiirered  by  the 
said  defendants  to  plaintiff  as  follows,  to 
wit:  [Here  fidlow  number  of  bales  and  pUce 
of  delivery,  whkih  it  Is  not  necessary  to  set 
out]' 

"  *Wblcb  said  offer  and  proposal  so  made 
by  the  plaintiff  was  on  or  about  said  above- 
mentloned  dates  accepted  by  the  dtfoidants, 
and  they  then  and  there  entered  into  a  con- 
tract with  the  plaintiff  whereby  it  was 
agreed  that  the  said  defendants  should  in  tbe 
due  course  of  trade,  and  at  as  early  date  as 
possible,  deliver  to  the  plaintiff  at  the  abore- 
mentioned  points  said  bales  of  cotton  as 
abore  set  out  and  that  the  plaintiff  was  to 
pay  the  said  defendants  therefor,  upon  the 
presentation  to  It  of  drafts,  with  bills  of 
lading  atlaclied  tbaeto»  tiiowing  that  said 
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cotton  bad  been  dellTered  to  a  carrier  for 
traDsmlsBloD  to  plaintiff  at  said  points,  tbe 
tmonntB  abore  stated  for  eacta  and  every 
poimd  of  cotton  so  delivered. 

"  *3rd.  That  said  defendants.  Newell  W. 
White  &  Company,  under  said  agreement, 
and  to  tbe  end  of  fnlfllUng  tbe  same,  did,  tm 
dlTen  and  sundry  dates  herelnaft«  shown, 
dellrer  to  the  Intemattonal  &  Oreat  North- 
ern Railroad  Company,  a  common  carrier, 
for  transmission  to  plaintiff  at  said  points  of 
dellTHj,  certain  bales  of  cotton,  to  wit: 
[Here  follows  detailed  statement  of  tbe  ser- 
«ral  shipments.]' 

"  'And  took  and  received  from  said  car- 
rier bills  of  lading  In  tbe  name  of  Newdl  W. 
White  &  Company  for  each  and  all  of  said 
ahlpm^ta,  and  said  defendants,  lutvlng  so 
received  said  bills  of  lading,  drew  sight 
drafts  on  plaintiff,  purporting  to  be  for  tbe 
amonnt  of  the  purchase  prices  of  said  cot- 
ton, calculated  upon  the  tme  weights  thereof, 
less  the  freight  chaises  and  brokerage,  which 
mider  the  said  contract  were  to  be  paid  by 
tbe  defendants,  and  which  for  that  reason 
were  deducted  from  the  purchase  prices,  the 
said  drafts  being  payable  to  the  order  of 
Newell  W.  White  &  Company,  and  being  In 
amounts  as  follows,  to  wit:  [Here  follows 
detailed  statement  of  the  anunmts  of  the 
various  drafts.]' 

"  'Which  said  drafts,  the  said  drafts  be- 
ing negotiable  Instmments,  and  said  bllla  of 
lading,  were  by  said  defendants  Indwsed  in 
blank  in  tbe  name  of  Newell  W.  White  & 
Company,  and  were  transferred  to  and  pur- 
chased by  the  defendants  herein,  the  Citi- 
seni^  National  Bank  of  Tyler,  whereby  the 
Bald  bank  became  and  was  the  owner  of 
Bald  drafts  and  bills  of  lading  and  of  the 
cotton  represented  by  said  Ulls  of  lading, 
and  whereby  said  bank  undertook,  promised, 
and  agreed  and  became  bound  unto  the  plain- 
tiff to  carry  out  and  fulfill  the  d^ndants 
Newell  W.  White  Sc  Cmnpany's  said  contract 
with  plaintiff  above  set  out 

"^th.  The  said  bank,  having  by  the 
means  aforesaid  become  tbe  owner  and  hold- 
er and  proper  payee  of  said  drafts  and  bills 
of  lading  and  cotton  aforesaid,  forwarded  the 
said  drafts,  along  with  said  bills  of  lading, 
to  lis  agenta  and  correspondents  for  collec- 
tion from  tbe  plaintiff,  which  said  drafts, 
and  bills  of  lading  accompanying  the  same, 
reached  plaintiff  and  wwe  accepted  and  paid 
by  plaintiff  long  prior  to  the  time  when  said 
cotton  which  had  been  shipped  by  fright 
did  or  could  have  reached  Its  destination,  by 
reason  of  which  plaintiff  was  forced  to  and 
did  rely  solely  on  defendante  to  dellvw  to  it 
the  amount  of  cotton  represated  by  said 
drafts,  with  freight  and  brokerage  added,  at 
tbe  purchase  price  berdn  shown,  and  for 
which  the  plaintiff  had  paid  them  as  afore- 
said. And  plaintiff.  beUevlng  that  said 
drafts,  less  said  freight  charges  and  broker^ 
age,  represented  the  true  amount  of  the  pur- 
chase ^Ices  of  said  cotton,  calculated  vpon 


tbe  true  and  correct  weight  thereof,  paid  said 
drafts,  freight  charges,  and  brokerage  before 
It  conld  bare  examined  or  weighed  said  cot- 
ton, all  of  which  the  defendants  well  knew 
tbe  plalntlfl  would  t>e  forced  to  do  when 
they  shipped  said  cotton  and  drew  and  dis- 
counted said  drafts,  and  which  was  also 
known  to  the  said  bank  when  It  purchased 
said  drafts  and  bills  of  lading,  and  It  under- 
took to  carry  out  said  contract  as  aforesaid. 

"<Stb.  That  the  defendants,  Newell  W. 
White  and  A.  Hlcka,  contriving  and  fraudu- 
lently Intending  to  deceive  and  defraud  plain- 
tiff In  this  behalf,  did  not  deUver  to  It  the 
amount  of  cotton  In  w^ht  represoited  by 
the  amount  of  said  drafts,  fright  charges, 
and  brokerage,  at  said  purchase  prices,  and 
which  plaintiff  had  paid  them  for,  but  falsely 
made  out  said  drafts  for  an  amount  grossly 
In  excess  of  tbe  amount  they  were  entitled  to 
receive  from  plaintiff  calculated  upon  the 
true  weight  of  utd  cotton,  for  the  purpose  of 
defrauding  plaintiff  as  aforesaid,  for  all  of 
wblcb  the  defendant  bank,  by  reason  of  its 
having  purchased  said  drafts  and  bills  of 
ladhig  and  become  the  owner  of  said  cotton 
and  undertaken  to  carry  out  said  contract. 
Is  liable  to  plaintiff,  while  In  truth  and  In 
fact  tbe  tme  weight  of  said  cotton  so  shipped 
was  only  as  follows,  to  wit;  [Here  follows 
statement  of  weights.]' 

"  That  had  the  said  cotton  been  of  a 
weight  sufficient  at  said  purchase  prices  to 
have  made  the  amount  of  said  drafts.  In- 
cluding all  freight  and  brokerage,  the  same 
would  have  been  as  follows,  to  wit:  [Here 
follows  statement  of  weights  showing  tbe 
shortage.]' 

"  'Which  said  difference  in  weight  between 
tbe  cotton  actnally  delivered  and  the  amount 
for  which  the  plaintiff  had  paid  said  defend- 
ants as  aforesaid  at  said  purchase  prices, 
amountiiUK  to  tbe  sum  of  $3,727.34,  as  Is  more 
particularly  sbown  by  tbe  Itemized  statement 
which  Is  hereto  attached,  marked  "Exhibit 
A"  for  identification,  and  made  a  part  of  this 
petition,  which  sum  is  $3,727.80,  tbe  said 
Citizens'  National  Bank  of  Tyler,  by  the 
manner  and  means  herein  alleged,  has  col- 
lected, had,  and  received  from  plaintiff  over 
and  above  the  amount  It  was  Justly  entitled 
to  receive,  and  which  it  now  still  wrongfully 
wltiiholds  from  the  plaintiff,  and  which 
amount  the  defendants,  altbongb  often  re- 
quested, have  failed  and  refused  and  still 
fall  and  refuse  to  pay,  to  plaintiff's  great 
damage. 

"  *6th.  And  plaintiff  further  alleges  that  If 
It  be  mistaken  In  Its  allegations  that  said 
Newell  W.  White  and  A.  Hicks  were  part- 
ners, and  that  said  contract  of  sale  was 
made  and  said  drafts  drawn  on  said  cotton 
shipped,  and  said  drafts  and  bills  of  lading 
were  transferred,  sold,  and  Indorsed  by  them 
to  defendant  bank  as  partners,  plaintiff  al- 
I^^  that  all  of  said  things  were  done  and 
perfwmed  by  one  or  both  of  tbem  as  Indi- 
viduals, and  that  the  said  Newell  W.  White 
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waa.  In  and  About  said  txamaettHi,  doing 
bostoeBS  jmder  Abe  aald  name  of  N«wdl  W. 
WMte  &  Oompany^  and  plaintiff  .  aUcgBs  that 
It  is  unaMe  ^uere  to  atate  -rcbethcr  «r  not  in 
said  traasactlon  tbe  aald  Newell  W.  White 
and  A.  HfadM  were  partners,  at  vhettier  saM 
acta  and-  things  hacbi  alleged  t»  luve  bean 
done  bythsm  -wore  idaoe  as  -  Indlvtdiiala  or 
doae  by  them  jointly  or  sffrerally,  for  tbe 
reason  that  the  knowledge  "of  the  time  aa- 
ture  and  manner  of  saU  tranaactlon  Is  un- 
known to  plafailiff  and-  cannot  bs.aaoertaiBed 
by  it,  and  is  pecnHariy  iritUn  the  knowledge 
of  the  said  dellBiidaiifa,.JfeweU  'W.  Wbifie  and 
A.  Hicks. 

"'Wherefore,  the  yremtses  CDnaidered, 
plaintiff  sues  and  prayathat.deieodanta  haT- 
ii^  been  duly  dfeed,  that  vpon  final  hear- 
ing it  have  JodgEBant  agalast  all  of  the  atere- 
aald  defendants  for  the  amount  of  tbts  aaid 
damages,  for  costs  of  Birit,  and  ior  all  such 
other  and  farther  orders,  judgments,  and  de- 
crees as  it  may  be  entitled  to  under  the  law 
and  tbe  fa«ts,  both  genecally  and  epedaHy, 
both  In  law  and  ei|uU7,  and  in  doty  bound 
will  ever  pray.' 

"We  respeetfttHy  pniponnd  for  yonr  deci- 
sion the  qu^loo:  Did  the  trial  oonrt  err  la 
sustaining  the  general  dennsrer?" 

The  aodon  appears  to  be  founded  OB  tfae 
Idea  that,  by  tbe  transactions  alleged,  tbe 
bank  became  a  party  to  the  conti act  of  sale 
between  plalnttff  and  White  &  Co..  bonnd  to 
perform  tbe  undertakings  of  itbe  latter,  and 
therefore  liable  for  the  Tlolation  of  tiielr 
agreemeut.  It  is  not  averred  that  the  bank 
was  a  party  to  or  had  natloe  of  "^e  fraud 
charged  against  Wblte  &  Co.,  or  waa  guilty 
of  any  negligence  or  nrivrcppesenitatlOD,  or  in 
any  way  deceived  pladntlff,  and  henee  the 
action  cannot  be  maiatsdned  a»  for  deceit, 
fraud,  or  negligence  on  part  of  tlw  bav^. 

The  theory  Of  the  plaintifF  Is  supported  by 
tbe  deeiskin  of  tbe  Ooart  of  Civil  Appeals  for 
tbe  TUrd  IMstrlirt  In  the  case'  of  Luanda  v. 
Lattln,  19  Tex.  CiT.  AppL  2M,  46  S.  W,  *8, 
which  was  followed  by  tbe  Oiipreme  Oonrt 
of  X«rth  Carolina  in  Che  ease  of  FiAcfa  t. 
Qregg,  S5  S.  £.  251,  4&  L.  R.  A.  679.  We  un- 
derstand the  courts  to  hold  in  those  cases 
that  a  purchaser  of  Boeh  dnfts  and  bdUs  «f 
lading  is  8ubstit«tied,  by  the-  mere  purchase, 
in  tbe  place  of  the  vendor  in  tbe  coatraict  «f 
sale,  and  becomes  bonnd  to  perform  that 
contract  as  a  conddtlw  precedent  to  his 
right  to  tibe  price  of  the  goods  represented 
by  tbe  bill  of  lading;  and  that,  therefore,  al- 
though  the  'drafts  be-  actaally  aooepbed  and 
paid  the  drawee,  If  tiie  consideration 
which  he  was  to  rec^T>e  fram  the  drawer 
falls,  the  price  may  be  reeoTered  from  the 
holder  to  whom  tfae  payment  has  been  made. 
It  is  undonbtedly  tme  that  the  purchaser 
acquires  by  his  purchase;  no  greater  rights 
that  tbe  drawer  has  against  titie  daxwec.  The 
attitude  of  the  latter  Is,  so  far,  iunchaagBd, 
and  be  Is  no  further  boutd  to  the  purctiasec 
than  he  would  be  bound  to  tbe  drawer  to  ai> 


atot  tar  pay;  but  ve  do  not  agree  that  tbe 
pwcbaser  beccaaes  bound  to  perform  the  con- 
tract of  the  Fendor,  nor  that,  when  tbe  bill 
of  exchange  is  Bubseqnently  accepted  or 
paid,  be  acquires  no  addltiofial  right  against 
the  acceptor  or  payor.  Transactions  of  this 
kind  hare  often  come  before  tbe  courts,  and 
we  «oderstand  the  rule  of  the  oommercial 
law  to  be  thoroughly  eBtaUlshad  that  one 
who  has  accepted  or  paid  a  bill  of  exebaoge 
dravm  npoa  idm  cannot  defeat  fatsacceptaoee 
or  ffecorer  tbe  moaey  paid  becaase  there  was 
no  ■  coasideratlon,  or  the  consideration  has 
failed,  as  between  him  and  the  drawer,  when 
the  pay«e  bought  from  tbe  latter  for  value 
•without  notice  of  the  defense.  Tbe  leading 
casts  -on  tbe  snbject  bare  arisen  where  hills 
•f  ladlDg  for  goods  were  forged  and  attach- 
ed to  drafts  drawn  for  the  prices  of  the 
fsods,  negotiated  with  banks,  and  forward- 
ed to  and  accepted  or  paid  by  tbe  drawees, 
without  knowledge  on  tbe  part  of  either  hold- 
er OT'  drawee  of  the  forgery.  Bffwts  of  tbe 
accepters  to  avoid  llaUUty  on  acoeptawjfts, 
and  of  payors  to  recorer  the  money  so  paid, 
bare  beeu  d^eated  both  la  oonrts  of  taw 
andofequl^.  HjoOCnian  ft  Oo.  v.  Bank  V  MU- 
wauhee,  12  Wall.  181,  20  L.  Bd,  3dS;  Goats 
T.  Bank  of  Kansas  Oity.  U&  U.  3.  5B1,  7 
Sap.  Ct.  318,  30  Bd.  51S;  Boblnson  v. 
Reynolds,  2  Adolph  &  Kills,  196;  TUede- 
mann  v.  Goldscbmidt,  1  De  O.  F.  &  J.  4;  1 
Daniel  on  Negotiate  tnstraments,  H  174, 
175,  and  notes;  Marsh  v.  Low,  55  ind.  271. 
Other  authorities  are  dted  in  those  referred 
to. 

In  Thiedemann  t.  Goldschmldt,  Lord 
Gampbell  said:  "I  think  that  dangevons 
consequences  would  follow,  and  tbe  credit  of 
bills  of  exohai^  be  very  much  shaken,  if  the 
tWe  of  the  Indorsees  of  bills  of  exchange  as 
against  the  acceptor  onder  such  clrcuinstan- 
ess  could  be  called  in  question.  It  Is  allowed 
Hiat  tbe  case  of  RotduBon  t.  Reynolds  was 
well  decided,  that  Its  authority  has  never 
been  questioned,  and  that  it  la  a  part  of  the 
eommercial  law  of  En^and."  After  further 
dlsoasstog  the  cases,  he  says,  "It  must  be 
eonsidered  that  tke  bills  w«re  accepted  by 
lidedemann  (the  drawee]  on  the  credit  of 
Homcyer  [the  drawer  and  forger],  and  for 
that  ceason  It  woMid  be  alarming  if  the  title 
<rt  tbe  indorsees  [tbey  faoUlng  tbe  tdlle  bona 
fide  for  value]  coold  be  thus  Impeactted." 

in  the  case  of  Hoffman  A  Oampaay  r. 
Bask,  BVpra,  tfae  Supreme  Conrt  of  tbe  Unit- 
ed States  thus  states  tbe  doctrine:  "Money 
paid' under  a  mtetnke  of  facta,  it  Is  said,  may 
be  reQov<ered  back  as  bavtug  been  paid  with- 
out conslderatiDn,  but  tbe  decisive  answer  to 
that  sug^;eBdon,  aa  applied  to  the  ease  tiefore 
the  oonrt.  Is  that  money  paid,  as  In  this  case, 
by'  the  acceptor  of  a  Mil  of  exchange  to  the 
payee  of  the  same,  or  to  a  subseqaent  In- 
dorsee, In  discharge  of  bts  legal  ohUgatlon  as 
such,  is  not  a  payment  by  mistake  nor  wltb- 
ont  eonstderatlon,  untees  It  be  shown  that 
the  instnunent  wis  fraudulent  to  tts  Inc^ 
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Hon,  or  that  the  ooimi deration  was  Ulegal, 
or  that  the  facts  and  clrcumBtaoces  whioh 
impeach  tha  trancactioo,  as  betwem  th«  ac- 
ceptor and  the  drawer,  were  known  to  the 
payee  or  anbaequent  Indorsee  at  the  time  he 
became  the  bolder  of  the  lustrumeut 
*  *  *  Different  rales  apply  between  the 
immediatG  parties  to  a  bill  ot  exchaugB—oa 
between  tlie  drawer  aod  the  acceptor,  or  be- 
tween the  paree  and  tbe  di-awer— as  the  only 
coaaideration  as  between  tboae  parties  la  that 
which  mores  from  the  pleintUZ  to  tbe  de* 
fendsnt;  and  the  rale  is.  If  that  con^era- 
Uon  falls,  proof  of  that  ftict  Is  a  g*od  defense 
tD  tbe  action.  But  the  nUe  la  otherwise  be- 
tween tbe  remote  parties  to  tbe  bill.  as« 
tor  example,  between  tbe  payee  and  the  ac- 
ceptor, or  between  the  Indorsee  and  the  ao- 
ceptor,  as  two  dlsthict  considerations  come 
In  question  In  erery  soch  case  where  the  pay- 
ee or  indorsee  became  the  holder  of  the  bill 
before  it  was  overdbe,  and  without  any. 
knowledge  of  the  facts  and  circamstancea 
which  impeach  the  title  as  between  the  im- 
mediate partiea  to  the  Instrument  Those 
two  consideratlonB  are  as  follows:  First 
that  which  the  defendant  received  for  hia 
liability,  and,  secondly,  that  which  the  plain- 
tiff gave  for  bis  title;  and  the  rule  la  well 
settled  that  tlie  action  between  tbe  remote 
parties  to  the  bill  will  not  be  defeated  uidesa 
there  be  an  ebsedoee  or  failure  of  both  these 
conslderBtioas.  Unless  both  considerations 
fall  in  a  sntt  by  the  payee  against  the  ac- 
ceptor, it  is  deer  that  the  action  may  l>e 
maintained,  and  many  decided  cases  affirm 
tbe  rule,  where  the  suit  Is  In  the  name  of  a 
remote  Indorsee  against  the  acceptor,  tbat,  If 
any  intermediate  holder  between  the  defend- 
ant and  the  plaintiff  gave  value  for  the  bill, 
such  an  Interrenlng  conerfderatiott  will  nv* 
tain  the  title  of  the  plalntUf:" 

It  la  claimed  that  tbe  allegation  In  this 
case  tbnt  not  only  the  drafts,  but  the  bills  of 
lading,  were  purchased  by  the  bank,  dtatin* 
gnistaes  It  from  those  cited,  where  the  bills 
merely  accompanied  the  drafts  as  socnrlty. 
The  facts  alleged  la  tbe  patitlom  d*  not  show 
this  to  bare  been  other  tbon  the  common 
transaction  in  wtdefa  money  Is  paid  for 
drafts,  accompanied  by  bills  of  lading  rep- 
reaentlng  tbe  goods  consigned  as  eecorlty. 
The  allegatloB  is  tbat  the  drafts  and  bills  of 
ladiofT  were  fndoraed  In  biank,  and  were 
transfened  to  and  purchased  by  the  bank. 
The  eonclmdon  from  these  i^cts  is  then  stat< 
ed:  "Whereby  said  bairiE  became  and  vrea 
the  ofmer  of  aaJd  deafts  and  bills  of  lading 
and  of  the  cotton  represented."  This  Is  only 
a  conelOEloB  from  the  facts  prerlously  stated, 
and  cannot  be  held  to  enlarge  the  legal  ef' 
feet  of  those- facts.  The  drafts  were  for' the 
price  of  ootton  which  the  drawer  was  under 
oUIgatlon  to  deliver  to  the  drawee  on  pay- 
ment. Tlw  bairic's  rlglit  was  therefore  only 
to  receive  the  amouat  called  for  by  the  drafts, 
and  on  payment  thereof  It  was  bound  to 
dellTer  to  the  payor  tbe  biila  of  ladinff  rep- 


resenting the  cotton.  The  Iwnk  became  the 
owner,  only  aa  the  facts  alleged  made  it  tbe 
owner,  of  tbe  cotton;  and  this  was  only  In 
the  limited  sense  tbat  it  could  hold  and  con- 
trol the  cotton  until  the  drafts  were  paid, 
and  aa  a  means  of  Inswlng  payment  or  re- 
ooT^ng  loss.  No  contract  or  agreement  of 
tbe  bank,  either  with  the  drawer  or  drawee. 
Is  alleged  to  maJia  Ita  relation  to  Uie  con- 
tract of  sale  other  than  that  which  resulted 
from  tiie  dmple  fact  that  the  drafts  for  the 
price  of  the  cotton  and  tbe  bills  of  lading 
were  purchased  by  it  from  tbe  Tenders  of 
ttae  ootton.  The  omcludiug  language  In  the 
fourth  and  fifth  pamgraitbs  of  the  petition, 
referring  to  the  undertaking  of  the  hank  to 
carry  out  the  contract  does  not  charge,  nor, 
as  we  construe  the  pleading,  Intend  to  charge, 
that  the  bank  t^rmatlvely  agreed  to  caiTy 
out  the  contract,  but  states,  as  the  pleader's 
construction  of  the  facta  alleged,  tbat  soeb 
an  undertaking  arose  from  the  purchase,  as 
held  In  Landa  t.  Lattln.  Neoeasaclly,  tin 
legal  effect  of  the  transaction  stated  between 
the  bank  and  White  &  Co.  was  only  to  en- 
title the  former  to  collect,  either  from  tbe 
drawee,  or,  in  case  of  ita  refusal  to  pay, 
from  tbe  drawers,  tlie  money  called  for  by 
the  drafts,  and,  to  secure  this  right,  a  lim- 
ited owuerehip  and  control  of  tbe  cotton  was 
conferred  by  the  indoraement  and'  delivery  of 
the  bills  of  lading.  Such  is  tbe  legal  effect 
of  the  facts  alleged,  and  such  was  the  legal 
effect  of  the  transactions  parsed  upon  in  tbe 
authorities  cited;  and  tbosa  deciatons  clearly 
control  this  case.  It  was  as  true  in  those 
cases  as  la  this  that  the  purchasers  of  the 
bills  of  exchange,  secured  by  tbe  bills  of 
lading,  originally  acquired  only  soch  rlgtrts 
against  the  drawees  aa  the  drawers  had 
against  them,  and  that,  In  order  to  put  the 
holders  In  s  position  to  reryulre  acceptance  or 
payment  of  tbe  bills  of  exchange,  parform* 
ance  of  tbe  contract  of  sale  by  the  drawers 
was  essential;  and  It  Is  equally  true  In  tbla 
case,  aa  It  was  in  those,  that  la  paying  the 
drafts,  the  deaweetv  acting  on  the  credit  of 
the  drawers  and  not  of  the  holder,  became 
bound  to  the  latter,  and  that  a  failure  of 
the  conf:Meration  moving  from  the  drawer! 
to  tbe  drawees  cannot  affect  the  rights  of 
the  payee  thus  a<cqulFed  In  geod  faith  upon 
a  consideration  moving  from  Itself  to  tb* 
drawers. 

Tbe  istest  decision  called  to  our  attention 
Is  that  of  the  Supreme  Court  of  Iowa  in  the 
ease  of  Tolerton  &  Stetson  t.  A-nglo-CaHfor- 
nla  Bank,  84  N.  W.  930,  50  L.  R.  A.  777,  In 
which  the  cOTirt,  after  dlpciwalng  Lenda  v. 
Lattln  and  Fiaoh  v.  Orrg^,  emmolates  what 
we  repard  as  the  coirect  rule. 

The  decisions  referred  to  are  wholly  In- 
consistent with  the  theory  that  In  sneh  a 
transaction  tbe  purchoser  of  the  draft  and 
bill  of  lading  becomes  substituted  for  tbe 
vendor  to  snch  extent  that  he  assumes  tbe 
oblI?n1ions  of  his  contract  with  the  vendee. 
Tills  is  not  true  of  assignees  generally.  While 
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an  assignee  may  not  by  bla  oasignment  ac- 
quire any  right  against  the  party  against 
whom  the  claim  Is  asserted,  be  does  not,  by 
taking  the  assignment  merely,  assume  the 
obligations  of  the  assignor.  The  true  ques- 
tion In  such  cases  is  whether  or  not  money  so 
paid  npon  bills  of  exchange  can  be  recov- 
ered as  harlng  been  paid  by  mistake,  which 
Is  negatived  by  the  rules  of  the  law  mer- 
chant; and  not  whether  or  not  there  has 
been  a  breadi  of  contract  by  the  holder,  who 
never  has  a  contract  with  the  drawee  of  the 
bill  of  exchange  nntll  the  latter  honors  U. 

We  answer  that  the  court  did  not  or  In 
■OBtalnlng  the  KeDttal  demturer. 


KBIW80UB  T.  STACT. 

(Court  of  Criminal  Appeals  of  Texas.  Jniw  28, 

1908.) 

mniDBB— BVIDENCB— BUFFICIBMCT— IMBTBUO- 
TION— AGGIULVATaD  AB8AXJLT- 
8BLF-DEFENBB. 

1.  Evidence  held  InsolBclent  to  support  con- 
Tietion  for  murder. 

2.  Id  a  prosecution  for  murder,  where  the 
evidence  showed  that  deceased  was  assaulting 
d^endant  at  the  time  he  was  killed,  and  that 
death  was  cansed  by  a  single  punctore  Inflicted 
by  a  small  iK>cketkni(e,  which  defendant  at- 
tempted to  use  bat  once,  and  he  testified  that 
he  did  not  attempt  to  kill  deceased,  a  charge 
on  aggravated  assault  shoold  have  been  given. 

8.  In  a  prosecution  for  murder  It  appeared 
that  deceased  had  assanlted  defendant,  and  that, 
as  he  was  renewing  the  assault  after  defendant 
had  retreated,  a  third  person  appeared,  and 
struck  the  deceased  with  a  revolver,  whereupon 
deceased  attempted  to  get  possession  of  the  re- 
volver, and  witnesses  testified  that  deceased 
told  defendant  that  ha  wonid  Ull  him.  Held, 
that  a  charge  on  self-defense  should  have  been 
given. 

Appeal  from  District  Court,  Andersoa 
County;  John  Young  Oooch,  Judge. 

Win  Newaome  was  convicted  of  murder, 
and  appeftUk  Beveried. 

N.  B.  Uwris  and  C.  U.  Kay.  for  appelant 
Howard  Hartln,  Asst  Atty.  Q&i.,  for  tbe 
8tat& 

DAVIDSON,  P.  J.  Appetlaut  was  convict- 
ed of  murder  in  tba  second  degree,  and  bis 
punlsbment  assessed  at  conflnem»it  in  tbe 
penitentiary  for  a  term  of  10  years^ 

As  bills  of  exception  Nos.  1,  2,  and  8  are 
explained  by  tbe  court,  the  dying  declara- 
tloDB  of  deceased  were  prt^rly  admitted. 
They  were  made  on  three  several  occasions 
to  as  many  different  witnesses.  Each  suc- 
ceeding witness  makes  his  statement  a  little 
more  prolix;  tbat  is,  covering  more  of  the 
Immediate  facts  attending  the  homicide. 
But,  as  explained  by  the  court,  we  think  the 
statements  of  tbe  deceased  wne  pr(H>erly  ad- 
mitted. 

It  Is  contended  that  the  evidence  la  not 
snfflelent  to  support  the  conviction.  We 
^ave  carefully  examined  tha  facta,  and  are 


clearly  of  tbe  opinion  tbat  the  evidence  does 
not  sustain  the  verdict  for  murder.  The 
homicide  occurred  at  the  residence  of  Mur- 
doch, where  there  was  a  gath^ng  of  peo- 
ple for  a  candy-pulllng.  Appelant  waa 
standing  on  the  gallery,  when  deceased  en- 
tereA  the  gate,  and  approached  near  to  and 
called  appellant.  Deceased  started  In  tbe  di- 
rection of  the  gate.  Appellant  was  slow,  In 
deceased's  oplnlcMi,  In  coming  to  him,  and 
he  called  him  In  a  rathw  peremptory  and 
somewhat  angry  tone,  to  know  If  he  was 
coming.  Appellant  answered  in  the  affirma- 
tive, and  went  over  to  where  be  was,  and 
reached  him  at  the  gate.  Deceased  asked 
appellant  in  regard  to  some  statements  Im- 
puted to  appellant  in  regard  to  tbe  daughtw 
of  deceased.  The  first  question  asked  by  de- 
ceased was,  "What  kind  of  tales  are  these 
yon  are  telling  around?*  Appellant  replied, 
"Straight  tales."  This  was  repeated  a  time 
or  two,  and  deceased  grabbed  appellant's 
crutch,  and  said,  "Take  It  back,  you  God 
damn  son  of  a  bltcb.  or  I  will  kill  you,"  and 
began  beating  blm  over  the  head.  This  con- 
tinued for  some  time.  In  tbe  meantime  ap- 
pellant was  seeking  to  make  his  escape.  He 
was  bady  beaten  by  deceased  ara  tbe  hrad 
and  back,  and  was  quite  bloody.  The  crutch 
was  beatffli  to  pieces  by  deceased  while 
being  used  on  appellant.  Some  of  the  wit- 
nesses, including  appellant,  stated  that 
while  deceased  was  beating  him,  and  while 
in  retreat,  and  seeking  to  escape  from  the 
beating,  he  pulled  a  small  pocketknife,  and 
struck  at  deceased  several  times,  and  hit  him 
once.  While  being  beaten  by  deceased  and 
running,  appellant  halloaed,  "Help!  Mur- 
der!" eta,  and  this  continued  until  ap[>ellant 
reached  the  gallery,  where  (to  use  tbe  ex- 
pression of  one  of  tbe  witnesses)  "he  hopped 
on  it,  and  leaned  against  the  gallery  post" 
Murdoch  had  in  the  meantime  sought  to  In- 
duce deceased  to  desist,  and,  falling  In  this, 
went  back  into  the  house,  and  while  In  the 
house  deceased  got  on  the  gallery  where  ap- 
pellant was,  and  began  beating  him  again 
with  the  cmtoh.  Murdoch  then  ran  out  with 
his  gun,  and  struck  at  deceased,  when  de- 
ceased reached  for  tbe  gun,  and  a  scuffle  en- 
sued.  While  this  was  going  on,  one  or  more 
of  the  witnesses  stato  tbat  It  was  at  this 
point  appellant  stuck  his  knife  Into  deceas- 
ed. Appellant  was  a  one-legged  crippled 
youngster,  and  walked  on  crutches,  and  was 
anything  but  a  vigorous,  stout  boy.  Alwut 
the  time  of  this  second  transactltHi— that  la, 
about  tbe  time  Murdoch  appeared  on  the 
scene  with  gun— deceased  remaAed  tbat  ap- 
pellant bad  cut  him,  and  that  he  Intended 
to  kill  blm.  This  Is  the  substance  of  the  re- 
mark made  by  deceased.  The  strongest  tes- 
timony for  the  state  Is  found  In  tbe  dying 
declarations  of  deceased,  as  set  out  In  tbe 
court's  explanation  to  tbe  bill  of  exc^tlona. 
The  first  part  of  ttiia  explanation  shows  that 
deceased  approached  the  frmt  steps  of  tbe 
gallery,  whore  defendant  was  standing  <m 
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tbe  gallery  talking  to  Bome  one.  Tbat  de- 
ceased went  to  tbe  st^s,  aod  spoke  to  de- 
fendant, saying,  "Come  out  beie.  William. 
I  want  to  talk  to  you."  That  be  came  down 
tbe  stepa.  Tbat  they  walked  six  or  eight 
steps  out  and  near  tbe  front  steps,  and  tbat 
there  deceased  asked  defendant  what  kind 
of-  talea  was  It  he  was  telling  about  his 
dangbtM.  Defendant  said  In  an  abrupt  and 
Insulting  manner.  '^Straight  talk,"  or  "True 
talk."  Tbat  thereupon  deceased  alapped  de- 
fendant, and  Just  after  the  Mck  Martin 
Murdoch  came  upon  him  with  a  gun,  hold- 
ing It  in  a  shooting  position.  Tbat  be  (de- 
ceased) grappled  with  tbe  gun,  and  be  and 
Murdock  were  straggling  for  the  possession 
of  It;  and  when  bis  side  or  back  was  to- 
wards defendant,  during  the  straggle  for 
the  gun.  defendant  stabbed  him  with  a  knife. 
This  is  a  more  farorable  statement  to  ap- 
pellant's Bide  ot  the  dying  explanation  than 
tbat  given  by  the  witnesses  as  shown  In  the 
statement  of  facts.  But  the  explanation  of 
tbe  judge  to  the  bill,  being  accepted  without 
contest,  will  be  held  to  control  tbe  remain- 
ing portions  of  tbe  rec«^  to  regard  to  this 
matter,  state  used  none  of  tbe  eyewit- 
nesses In  regard  to  tbe  difficulty.  These 
were  all  placed  on  the  stand  by  ai^ellant, 
exc^t  Crawford,  called  to  rebuttal.  The 
court  refused  to  permit  Crawford  to  testify 
In  regard  to  tbe  difficulty;  and  only  permit- 
ted talm  to  state  what  he  understood  the  Ian- 
guage  used  by  appellant  was  with  regard  to 
the  daughter  of  deceased.  Tbe  dytog  declara- 
tion, with  the  exception,  perhaps,  of  one  phase 
of  It,  Is  In  no  way  Inconsistent  wltb  the  testi- 
mony of  the  ^ewitnesses,  and  tbat  may  be 
more  a  conclusion  of  tbe  court  in  maktog  t^e 
statement  than  as  a  fact,  because  the  court  In 
the  explanation  apparratly  places  Murdoch 
on  the  scene  at  tbe  gate  where  deceased  slap- 
ped appellant  at  tbe  toceptlon  of  tbe  trouble; 
Doubtless  the  court  did  not  intend  to  place 
it  in  this  light,  because  ail  tbe  eyewitnesses 
testify  that,  when  the  difficulty  began  at 
fbo  gate,  while  deceased  may  have  slapped 
appellant,  he  at  once  jerked  one  of  his 
erutehes  from  him,  and  b^n  beating  him 
most  violently,  and  tbat  appellant  began 
mnning  and  hobbling  away  from  him  as 
fast  as  be  could,  and  continued  to  do  so  un- 
til be  reached  tbe  gallery  and  climbed  upon 
It  And  It  was  at  this  point,  as  we  under^ 
stand,  all  tbe  witnesses  place  it  that  Mur- 
doch came  upon  tbe  scene  with  tbe  gun  and 
struck  at  deceased.  There  Is  some  conflict 
in  tbe  testimony  as  to  what  point  and  time 
the  stabbing  occurred— whether  while  appel- 
lant was  to  tbe  yard,  and  fleeing  from  de- 
ceased, or  whether  it  occurred  at  the  gal- 
lery after  Murdoch  came  on  tbe  scene  with 
tbe  gun.  However  this  may  be.  under  all 
tbe  facts.  It  Is  shown  tbat  deceased  began 
the  difficulty;  that  deceased  took  bis  cruteb 
from  appellant,  and  beat  him  In  a  very  vio- 
lent manner  over  tbe  head,  back,  and  shoul- 
ders; that  appelant  was  very  bloody,  sought 


his  safety  to  flight,  and  made  no  resistance 
otherwise  than  by  using  his  knife  as  braeto- 
fore  todlcated.  There  is  no  possible  stand- 
point from  this  testimony  that  justifies  a  con- 
viction for  mnrder.  The  witness  testified 
that  after  the  difflcullT,  during  the  same 
night,  appellant  stated,  if  he  bad  not  finish- 
ed him  wltb  tile  knife  be  would  get  a  pistol 
and  finish  him,  or  words  to  that  effect.  But 
this  language  does  not  alter  the  situation. 
The  beating  given  appellant  by  deceased 
wltb  tbe  crutch  juatlfled  him  to  resisting  and 
in  using  tbe  knife  as  be  did.  The  fact  tliat 
deceased  may  have  felt  outraged  at  tbe  lan- 
guage used  by  appellant  towards  his  daugh- 
ter did  not  forfeit  the  right  of  appellant  to 
defend  bImseliF  against  such  violent  and  se- 
rious attack.  Deceased  was  not  on  trial  for 
beating  appellant,  but  appellant  was  betog 
tried  for  resisting  an  attack  made  by  de- 
ceased upon  bim,  and  the  facts  will  be 
viewed  from  appellant's  standpotot  to  regard 
to  the  issues  raised. 

It  is  further  contended  for  reversal  that 
tbe  charge  on  aggravated  assault  should 
have  been  glv^  It  is  conceded  tbat  de- 
ceased bad  only  one  wound,  which  was  a 
Btab.  or,  as  tbe  physician  called  it,  a  "punc- 
ture tbat  went  directly  to;  tbe  width  of  it 
being  about  one>fourth  of  an  tocb."  It  seems 
that  the  tostrument  was  a  small  pocket 
knife,  an  Inch  and  a  half  or  two  toches  long, 
with  a  blade  In  eech>  end.  and  tbat  there 
was  no  other  or  further  attempt  to  use  It 
than  the  one  single  puncture  Appelant,  In 
this  connection,  testified  tbat  he  did  not  In- 
tend to  kill  deceased.  We  believe  tbat  the 
law  applicable  to  aggravated  assault  should 
have  been  given.  If  the  tostrument  used 
was  one  not  likely  to  produce  death  by  the 
manner  of  its  use,  and  there  was  no  Intent 
to  kill,  under  the  statute  such  a  stabbtog 
might  be  of  no  higher  grade  than  an  as- 
sault 

It  is  also  contended  that  the  charge  on 
self-defense  should  have  been  given,  perti- 
nently applied  to  tbe  facts  toddent  to  tbe 
trouble  on  tbe  gallery  when  Murdoch  ap- 
peared on  tbe  scene  with  the  gun.  Such  a 
charge  should  have  been  given.  Deceased 
bad  renewed  the  difficulty  and  began  beat- 
ing appellant  with  the  crutch  at  this  poto^ 
and,  Immediately  upm  Murdoch  striking  at 
him  with  the  gun,  deceased  undertook  to 
teke  the  gun  from  Murdoch,  or  at  least  a 
struggle  ensued  between  Murdoch  and  de- 
ceased over  tbe  gun.  It  was  about  this 
juncture  that  some  of  tbe  witoesses  Impute 
the  language  to  deceased  as  barmg  been  said 
to  appellant,  "You  cut  me;  now  I  totend  to 
kill  you."  If  appellant  believed  at  the  time 
deceased  was  underteklng  to  get  the  gun 
from  Murdoch  for  the  purpose  of  killing  him, 
then  be  had  tbe  legal  right  to  use  bis  knife, 
or  any  other  legitimate  means,  to  prevent 
betog  killed. 

For  the  errors  discussed,  the  judgment  Is 
revMsed,  and  the  cause  remanded. 
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SMITH  Yi  STATE .• 

(Coort  of  Criminal  Appeals  of  Texas.  June  3, 
1908.) 

THBFIWBVIDBNCB-INSTEWCTIONS— TRIAtr- 
JURY— PBRBUPTORT  OIALLENQES. 

1.  On  trial  of  a  crimioal  case  defeudanf ■ 

com»el  was  farniebed  with  a  liat  of  the  juron 
oousistiDg  of  seTea  names,  and  before  exerclA- 
ing  peremptory  challenges  he  requested  to  be  fur- 
nished with  a  full  panel  of  talesmen.  This  was 
reftwed,  and  he  was  compelled  to  pass  on  the 
names  on  the  rKUlar  list,  from  which  he  cfaal- 
leneed  three.  He  was  aubsequeuUr  furnished 
with  an  additional  list  of  live  talesmen,  and  the 
jury  was  completed  from  t'bla^  and  he  waa  re- 
fnsed  perntissioD  to  peremptorily  ditUsiise  two 
of  the  jurors.   Sp14  not  error. 

2.  Ou  a  prosecution  for  larceny  of  an  over- 
coat It  appeared  that  defendant  was  a  guest 
at  the  house  of  prosecuting  witneas,  and  that 
bfi  claimed  to  be  practicing  mediciac,  and  hod 
^ren  or  aold  medicine  to  tne  wife  of  prosecut- 
ing witness.  On  trial  prosecuting  attorney  ask- 
ed the  prosecuting  witness  the  following  auea- 
tlon :  'Ton  call  him  'Doctor.'  Was  he  doing 
any  doctoring  V"  To  which  the  witness  an- 
swered that  be  did  not  Icnow  whether  he  was 
a  doctor  or  not,  but  that  he  was  passing  as  a 
doctor,  ffeld  not  ^rejndldal  to  defendant 

3.  In  a  proeecntion  for  theft  of  an  overcoat, 
evidence  by  the  wife  of  Uie  prosecuting  witness 
that  when  defendant  disappeared  from  the  res- 
idence  the  overcoat  also  disappeared,  and  that 
she  was  in  an  adjoining  room,  and  did  not  no- 
tice dpfondnnt  when  he  left,  hut  the  coat  was 
hanfpn^  at  the  head  of  the  bed  in  the  room 
where  defendant  was  immediately  before  leav- 
ing, and  was  not  there  after  he  left,  and  that 
she  and  defendant  were  the  only  persons  in  the 
house,  was  properly  admitted,  thongb  dicited 
in  answer  to  a  (luestion  by  defendaors  counsel. 

4.  In  a  prosecution  for  theft  of  an  overcoat, 
in  which  defendant  claimed  that  prosecuting 
witness  hitd  ioaaod  him  the  overcoat,  a  charge 
that  if  the  jury  believed  the  proaecuting  wit- 
ness loaned  defendant  the  overcoat,  and  that  de- 
fendant wore  ft  off  with  the  belief  that  it  wai 
a  loan,  they  sboold  flad  defendant  not  guilty, 
was  a  anfflclent  charge  ou  this  phase  of  tha 
caae. 

Appeal  from  Falls  County  Court;  W.  SL 
Hunnlcutt,  Judge. 

Doc.  Smith  was  convicted  of  theft,  and  ap- 
peals. Affirmed. 

J.  W.  Spivey  and  N.  J.  Lewellyn,  tor  ap- 
pellant. Howard  Martin,  Asat  Atty.  Oen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  Btenling  an  overcoat,  his  punishment 
being  assessed  at  a  fine  of  $25  and  30  days' 
confinement  In  the  county  Jail. 

When  the  parties  announced  ready  for  tri- 
al, the  clerk  fnmlsbed  appellant's  coansel 
with  a  list  of  the  Jurors,  consisting  of  seven 
names.  Before  exercising  ppromptory  chal- 
lenges, he  made  request  of  the  court  to  be 
furnished  with  p  full  panel  of  talesmen. 
This  was  refused,  and  be  was  required  to 
pass  upon  the  seven  names  In  the  regular 
list,  from  which  he  challenged  three.  He 
was  subsequently  furnished  with  an  addi- 
tional list  of  five  talesmen  summoned  by  the 
sheriff,  and  from  these  the  Jury  was  com- 
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pleted.  He  undertoirfc  to  peiemptorUy  cliai- 
lenge  two  of  tbe  Jucon;  b«t  was  not  pcnuitr 
ted  to  do  60.  There  was  no  emr  in  tlila  mo- 
tion of  the  court. 

While  prosecuting  witness  Olark  was  to»- 
tifytng,  state's  counsel  aaked  him  the  follow- 
ing question:  "Yon  call  him  [defendant] 
'Doctor.'  Was  he  doing  any  doetorli^?  Did 
he  do  any  doctoring?'  To  which  defendant 
objected  on  the  ground  that  it  was  leading, 
Irrelevaxit,  and  immaterial  to  any  hurac  In  tbe 
case,  whether  collateral  or  direct,  and  be- 
cause, appellant  being  a  netaro,  this  evidence 
was  calcnia-tcd  to  pre|adloe  the  Jury  against 
him.  The  witness  answered  "that  be  did  not 
know  whether  he  was  a  doctor  or  not;  tbst 
he  was  golug  for  a  doctor,  and  selling  phys* 
Ic."  All  the  parties  to  this  tcaiwaotlon  we 
negroes,  and  appellant  bad  been  tbe  guest  of 
the  prosecutor,  representing  be  was  praetlclpg 
his  profession  as  a  ]^ryBicien  in  that  immedi- 
ate neighborhood,  and  when  he  took  bis  de- 
parture from  the  residence  of  prosecutor  took 
the  alleged  sttrien  overeoat  vitb  him.  We  do 
not  see  how  tbis  coold  hsve  Injured  app^nt 
In  any  way.  It  seems  to  bare  been  a  fact 
that  be  was  practicing  his  profession,  or 
claiming  to  be  practieing  It,  and  was  selling 
medicine,  and  gave  or  sold  medidne  to  tbe 
wife  of  prosecutor; 

Prosecutor's  wife  testified  to  tbe  effect  that 
when  appellant  disappeared  fnmi  tbelr  resi- 
dence tbe  overcoat  also  disaftpeared;  in  other 
words,  that  be  carried  the  coat  aimy  with 
blm.  Upon  fiurther  questlonlug  otae  stated 
that  she  was  In  tbe  adjoining  room,  and  did 
not  notice  ai^llant  wiwn  be  left,  but  tbe 
coat  was  hanging  at  tibe  bead  of  tbe  bad  im 
the  room  where  appellant  was  immediately 
before  be  left,  and  it  was  not  tbeie  after  ha 
left,  and  sbe  and  appellant  were  the  only  per- 
sona in  the  borne.  Tbe  testimony  (Ejected 
to  seems  to  bave  been  In  answer  to  a  qoes^ 
tion  pn^KniBded  by  apvcHant^s  counsel,  and 
he  moved  to  eKchide  It  beennse  lie  did  not  ai»- 
ticlpste  ttala  answer.  Tbe  testlmoiiy  wna 
prapexij  admitted,  and  the  court  did  not  eir 
in  refusing  to  exclude  it.  Appellant  admit- 
ted taking  the  coat,  but  deffenrtrdy  att  np 
tbat  It  bad  been  loaned  him. 

Witness  McCoy,  as  d^uty  cottnty  clerk, 
was  permitted  to  detail  before  tin  Jary  some 
at  tbe  evidence  given  by  defendant  on  bin 
former  ttisl,  defendant  not  taldng  tbe  stand 
upon  tlte  trial  reauHlag  In  tbia  convlfftkm. 
This  matter  was  diaaasacd  ia  ftoston  r. 
State,  41  Tex.  Cr.  R.  300,  58  &  W.  127,  881. 
Under  that  decision  tbe  action  of  tte  court 
was  proper  and  legal. 

As  explained  by  tbe  court,  these  Ifl:  no  er- 
ror sbowu  In  tiis  exception  taken  to  tbe  ar^ 
gnmcnt  of  counsel  fw  the  state  in  regard  to 
the  witness  Minnie  Smith. 

Appellant's  defense  to  tbe  taking  wis  that 
prosecutor  bad  loaned  him  the  overcoat;  tbat 
otherwise  he  would  not  have  taken  It.  It 
is  contended  tbe  law  applicable  to  tble  ex- 
planation of  appellant  was  not  submitted  to 
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the  Jory,  ud  the  contt  erred  to  tUa  aa  well 
aa  In  reducing  bis  requested  durgea.  The 
conrt  tbnB  churped  tbe  JU17:  "If  7011  bdlSTO 
from  the  eridBiKe  (bat  Butier'  Ctatdc  Joantd 
defendant.  Doc.  Smith,  the  overcoat  in  que*- 
Hon  OD  the  oeeaalon  teatlfted  by  the  witnesses, 
and  that  defendant  "wore  It  off  with  the  be- 
lief that  It  was  a  loan  from  CSark  to  him 
idefendant],  tbeo,  if  you  so  b^ve,  you  iiill 
find  bim  not  ganij."  Ttaia  was  a  direct,  per- 
tinent appUeatlon  of  tbe  law  to  tike  matter 
set  np  in  defenae.  and  this  masner  of  cbar- 
glng  such  issue  baa  been  repeatedly  indonaod 
by  ttais  eoort. 

The  reocrd  preaants  no  xwenlble  'cmr* 
and  tlie  jndgmeat  i»affiriMd. 


BOWERS  T.  BTAT£h* 
(Court  of  Criminal  Appeala  of  Texas.   May  27, 
190S.) 

CRTMINAL  BLAKDER— LOST  PAPBmB-SOBSTI- 

TUTIO^^AFFI ANT'S  FAILURE  TO  READ  COU- 
PLA I  NT— PHYSICAL  EXAMINATION  OF  PR03- 
ECLTRIX  —  RIGHT  TO  COMPEL  —  PROSECU- 
TRIX'S JlBPUTATION-  AT  TIME  OF  TRIAL— AD- 
ilJSSiaiUTY  OF  EVIDENCE— OPINION  EVI- 
DBNCB— REVARKS  OF  COCNSBL— ERROR. 

1,  White's  Ann.  Code  Cr.  Proc  art.  470,  pro- 
vides thaC,  when  an  indictmeat  or  iDfomiaiion 
has  been  loat,  etc,  tlie  state's  attorney  may 
suKSC'^  the  fact,  au(l  another  plending  may  be 
sut>:stituted  on  his  statement  that  it  is  sabstan- 
tially  the  aume.  HvM  that,  as  the  allowance  of 
the  substitotion  was  a  judix:ial  act,  accused  bad 
ihe  right  to  conteiit  it,  and  could  not  be  rele- 
gated to  «  motion  to  gnash  tbe  Bobstrtuted  pa- 
pers. 

2.  Tbe  fact  that  the  original  eomplaJut  was 
not  read  by  the  person  vevifying  it,  who  did  not 
intend  to  sweur  to  material  matters  therein,  la 
not  ground  for  quashing  a  snbstitnted  com* 
I'laint,  the  origisal  hsTiug  been  lost. 

H.  The  conrt  cimiot  compel  pioaecntrlx  in  a 
slAsder  prosecution  to  aabmlt  to  a  phy«cal  ex- 
amination to  support  the  defenae  that  accnsed'a 
statement  that  me  had  lost  her  Tirginity  was 
tme. 

4.  In  a  prosecution  for  slandering  a  female, 
admitting  evidence  that  her  father  was  a  renter 
and  had  a  wife  and  four  children  is  not  grouud 
for  reversal. 

5.  Id  a  proBecirtion  for  slander  In  aeessiug  a 
female  of  uiiehastlty,  evidcnco  that. at  the  time 
of  the  trial,  about  a  year  later,  prosecutiis'a 
reputation  for  chastity  was  good,  is  inadmissi- 
ble to  show  that  the  slaader  was  discredited, 
and  so  indiraetly  impeach  defendant's  witnesses, 
who  testified  to  acts  and  conduct  iudicating 
prosecutrix's  uncbastity. 

&  Permitting  witneaaea  to  state  hew  they 
regarded  the  charactor  of  pnnecvtihi  at  ^e 
time  of  the  trial,  and  to  testify  that  their  fam- 
ilies associated  with  and  received  her,  as  did 
the  neighbors,  on  terms  of  social  equality, 
state's  couQsel  remarlring  on  the  obiectlon  there- 
to that  it  was  admissiUe  to  show  that  prueeeu- 
trix  was  so  recaved  notwithstanding  the  slan- 
derous reports,  whereby  the  good  people  said 
they  did  not  believe  them,  and  that  he  believed 
in  the  doctrine  **Voz  popsli,  vox  Del,"  woa 
acgiaTated  error. 

Appeal  from  Ooleman  County  Conrt;  B. 
F.  Rose,  Jndge. 

Will  Bowers  was  convicted  of  slander,  and 
appeals.  Reversed. 


•Rahearlng  AesM  June  a,  im. 


T.  STATU.  asd 

p.  L.  anodgrasi  and  T.  B.  Austtn,  for  ap* 
pfdlant  Woodward  A  Baker  and  Hawaid 
Martin,  Asst.  Atty.  Oeo,,  for  tbe  Stelcu 

HENDBHSON,  J.  Appellant  waft  <:o»vtetr 
ed  of  slander,  and  bis  punishment  asseased 
at  a  fine  of  ¥500  and  12  mootha*  conflnemsnt 
In  the  county  Jail. 

By  bills  of  exception  Nos.  1  aad  2  appel- 
lant calls  In  question  the  action  of  tbe  conrt 
permUtlttg  the  state  to  aubatltute  tbe  lost 
ceraplafnt  or  affidavit  <m  which  the  Infor- 
mation was  filed,  and  tbe  taifonnation.  It 
appears  tliat  when  the  state  was  substHntlng 
said  lost  papers  appellant  dealred  to  iBter- 
pose  an  objection  to  the  aaaae,  and  to  be 
heard  by  evidence  on  Us  oootest  TiAB  the 
court  refused,  remarking  that  he  could  not 
Intervene  or  contest  the  subatltutkMi;  bnt 
when  the  papers  were  aubattturted  tlie  ooort 
wovhl  entertain  his  motlfm  to  quash  or  abate 
the  subsQtated  papers.  In  this,  we  tSibak, 
the  court  was  In  error.  Tbe  anbatltntton  oC 
a  lost  complaint  or  Information  Is  a  judleial 
act,  and  Is  upon  notloe;  and  It  la  oompe- 
tent  for  the  defendant  to  oonteat  the  subat^ 
tntkm  of  said  papers  if  he  seea  fit  Article 
470,  White's  Ann.  Code  Cr.  Proc.;  Carter  v. 
State  (Te«.  Cr.  App.)  58  S.  W.  80.  However, 
tnasmnch  as  appellant  asserted  the  same 
matters  on  his  motion  to  quash,  we  see  no 
HTor  in  the  action  of  the  court,  -as.  is  our 
opinion,  the  same  did  not  present  any  aoffi- 
clent  reason  for  contestlDK  tbe  snbstitntlon 
or  qttashlng  the  complaint  and  Infonnatlofi, 
as  was  attemptAd. 

Appellant  proposed  to  show  by  W.  C.  a*- 
wln,  tbe  party  who  swore  to  tbe  complaint, 
that  the  complaint  'was  not  read  over  to 
bim;  and  that  he  did  not  state  that  said 
Bowers  falsely  or  raallclou^y  made  the 
Btartement  in  said  affidavit  alle^ng  a  want 
of  chastity  of  prosecutrix,  or  that  tlie  said 
allegation  was  false,  or  that  he  believed 
such  to  be  the  case.  It  will  be  observed  that 
this  witness  does  not  undertake  <to  aay  ttet 
the  sobstltnted  -complaint  was  «ot  an  «act 
oopy  of  that  sworn  to  by  bin,  and.  as  sre 
aodeistand  It.  tbe  onty  contest  that  can  be 
made  when  a  complaint  la  profK»ed  to  be 
'  substituted  la  that  the  substttuted  paper  is 
not  a  substantiat  copy  of'  the  erlglnal.  If 
Brwln  did  not  read  the  eomplftint,  or  have 
It  read  over  to  him,  it  was  his  fault  He 
awDre  to  It.  Of  court,  if  he  did  not  make 
the  affidavit  or  swear  to  tbe  complaint,  there 
was  no  oomplalnt,  and  this  conld  be  ^own. 
Carter  v.  Starts  (Tex.  Or.  Am>.)  68  S.  W.  80. 
However,  such  la  not  the  ease  aa  presented 
here.  We  do  not  brieve  the  court  oommit- 
ted  an  error  In  ov«Tullng  appellant's  motion 
to  quash  and  strike  oot  th*  cnmplaiut  aad 
Inftsnnation. 

Aa  to  tbe  motion  for  continuance,  we  do 
not  believe  appellant  used  proper  diligence, 
either  to  got  the  witnesses  or  take  deposi- 
tions—this being  bis  second  appUcation  t<n 
continuance. 
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Daring  tbe  trial  appelant  made  a  motlini 
to  have  the  court  order  an  «Kamlnatton  of 
the  private  parts  of  the  prosecntrlx  by  rep> 
ntable  phTSldana.  aUeglnK  that  such  exam- 
ination wonid  show  that  her  hymen  had 
been  raptured  and  destroyed  by  a  male  or- 
gan penetrating  the  same.  (In  this  connec- 
tion It  la  proper  to  state  that  appellant's  de- 
tense  conriBted  of  an  effort  to  proTe  the 
trath  ot  tbe  allegation;  that  Is,  that  he  bad 
bad  carnal  intercoorse  -wiiSi  prosecutrix.) 
This  motion  was  objected  to  bj  the  state 
on  the  ground  tliat  the  conrt  bad  no  anthor- 
1^  to  make  such  order.  The  conrt  sustained 
t^  objectlcm,  and  declined  to  appoint  the 
committee  ot  physicians,  and  to  authorise 
them  to  subject  prosecutrix  to  a  private  ex- 
amlnation.  In  Whltdiead  t.  State,  80  T«c 
Or.  R.  89,  46  8.  W.  11,  some  of  the  authori- 
ties bearing  on  tlUs  qoestion  were  examfaied. 
Although  the  case  Is  not  decisive  of  the  ques- 
tion here  |^*esented,  it  was  Intimated  ttuxe 
Out  tbe  conrt  had  no  authority  to  enforce 
SDdi  an  order;  and  we  now  bold  that  the 
court  did  not  err,  when  prosecntrlx  objected 
to  the  examination,  to  refuse  to  make  the 
order.  Of  course.  If  prosecutrix  bad  been 
willing  to  submit  to  tbe  examination,  and 
Bodi  examination  would  tend  to  solve  a  dis- 
puted Issue  In  tbe  case,  it  would  be  entirely 
competent  for  the  court  to  make  tbe  order. 

It  does  not  occur  to  us  that  It  was  perti- 
nent or  material  to  prove  by  the  father  of 
prosecutrix  that  he  had  a  wife  and  four  chil- 
dren, and  that  be  was  a  renter.  However, 
we  do  not  believe  this  testimony  was  calcu- 
lated to  Injure  appellant's  righto;  certainly 
not  to  tbe  extent  as  requires  a  reversal. 

Appellant  presented  a  number  of  bills  of 
exception  to  tbe  action  of  the  court  permit- 
ting the  steto  to  prove  that  the  cbaracter 
of  prosecutrix  for  virtue  and  diastlly  at  tbe 
time  of  tbe  trial  vras  good.  This  wu  ob- 
jected to  on  the  ground  that  the  alleged  slan- 
der occurred  about  a  year  before  tbe  trial, 
and  that  the  repatBtI(m  of  prosecutrtx  should 
be  confined  to  tbe  time  of  tbe  all^^  slander 
and  prior  thereto;  that  to  penult  tbe  evidence 
would  be  placing  before  the  jury  tiie  cqplnlon 
of  tbe  community  upon  the  alleged  slander 
long  after  it  occurred;  and  that  this  testi- 
mony was  calculated  to  discredit  appeUant'a 
witnesses  who  testified  to  acta  and  conduct 
of  prosecutrix  lAunring  a  want  of  chastity. 
In  civil  cases  of  dander  we  nndostand  the 
rule  to  be  that  It  Is  competent  to  show  an 
Impalrpiait  In  tbe  plalntUTs  character  at- 
tributable to  the  alleged  sUmder,  and  this 
would  seem  to  be  a  ccarect  rule  as  applica- 
ble to  criminal  cases.  But  bore  the  [vopoBi- 
tlon  Is  to  show  that  prosecutrix  bad  sustain- 
ed no  damage  or  injury  to  b»  diaracter,  oc- 
casioned by  tbe  alleged  slanders,  which  would 
tend  to  show  that  the  community  discount- 
ed w  did  not  believe  the  charge,  and  so  af- 


ford an  taidlieet  meOod  ot  impeacbmeot  of 
aroellanf  8  witnesses.  At  least,  it  was  strong- 
ly urged  In  the  argument  tor  this  purpose. 
We  hold  that  this  evidence  was  not  admissi- 
ble. 

To  intensify  Ibe  error  discussed  In  the  fore- 
going paragraph,  the  court  j)ermltted  a  num- 
btf  of  witnesses  to  state  how  they  personally 
regarded  the  diaracter  of  proseentrix  at  the 
time  of  tbe  trial,  end  to  testtty  that  their 
families  associated  wHb  prosecntrlx,  and  tbey 
received  her  into  their  families  since  tlie  al- 
leged slander  bad  been  promulgated,  and  that 
the  neighbors  received  her  on  terms  of  social 
eqnality,  and  evidently  did  not  beUeve  the 
charge.  When  this  cbaracter  of  testimony 
was  objected  to,  counsel  for  the  state  replied 
that  this  testimony-  was  admissible,  and  re- 
noarked:  'because  It  shows  that,  notwith- 
standtog  tbess  slanderous  reports,  that  Wil- 
lie Conner  is  taken  and  received  Into  the 
homes  and  families  of  tbe  best  people  In 
the  community  where  she  Uvea.  By  that  act 
tbese  good  people  say  they  dont  bsUeve  tbese 
rep<H^  for,  If  these  people  had  the  least 
doubt  about  It,  she  would  be  exdnded  from 
th^  homes.  I,  for  one,  believe  In  Uie  doc- 
trine 'Vox  popult,  vox  Dd*— tbe  voice  of  the 
people  is  the  voice  of  God.  This  is  tnie,  in 
my  judgment.  In  all  cases,  and  should  be 
true  la  this."  This  character  of  argument 
was  objected  to.  Of  course,  if,  as  held 
above,  the  general  reputation  of  prosecu- 
trix as  proven  was  not  admissible  In  evi- 
dence, the  individual  opinions  of  the  neigh- 
bors, and  how  they  received  prosecutzix, 
was  much  more  objectionable,  and  tbe  vice 
of  Ite  admission  was  empbaslEed  by  the  ar- 
gument of  counsel.  This  evidmce,  as  offer- 
ed and  as  used  before  the  jury,  was  evi- 
dently hurtful  to  appellant.  It  was  calcu- 
lated to  discredit  his  witnesses,  and  may 
have  Indirectly  enhanced  the  vwdlct  against 
him. 

The  state  was  permitted  to  prove,  over 
defendant's  objections,  by  another  witness, 
and  also  by  himself,  that  when  some  one 
told  him  that  Will  Gibson  had  stated  that 
he  bad  had  intercourse  with  Willie  Con- 
ner be  (appellant)  said  Gibson  ought  not  to 
bare  told  it;  that.  If  he  was  old  man  Con- 
ner, be  would  shoot  his  head  off.  Appel- 
lant further  testified  that,  if  he  had  a  girl, 
and  a  man  would  say  that  about  her.  be 
would  never  bring  it  into  court,  but  would 
hurt  blm  pretty  bad.  This  was  objected 
to  because  It  was  not  a  confession,  but  re- 
lated to  what  some  one  else  bad  done  and 
said;  was  not  pertinent  to  this  case,  bnt  was 
prejudicial  to  defendant.  We  do  not  believe 
this  testimony  was  admissible. 

It  is  not  necessary  to  discuss  other  as- 
signments, but  for  the  mton  pointed  out 
tbe  judgment  Is  reversed,  and  tiie  canse  re- 
manded. 
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Kz  parte  OONLBX. 
(Oonrt  of  Orindiial  JiwtHa  of  Ttzu.  Jn» 

180S.) 

LOCAL  OPTION  lAW— ADOPTION— NOTICBB  OT 
BLBCTION— NXCBBSITT  OF  PBOPgR  POSTING 
— COURTS-DBCmON  AS  AUTHORITT-CORAM 
NON  JUDIOL 

1.  An  ctectioD  on  the  qneatton  of  the  adoption 
of  the  local  option  law  la  Inralldated  by  tail- 
ore  to  post  one  of  the  five  uotlcea  for  the  req- 
olsite  number  of  days,  and  the  tact  that  the 
election  was  fair  in  immaterial. 

2.  The  force  of  a  decision  of  an  intermediaX* 
appellate  coart  aa  an  authority  Is  destroyed  by  a 
hofdinK  of  the  Supreme  Court  that  the  questioiu 
paued  upon  were  not  inrtrilTed  in  the  caae. 

Kooka,  diwentinc. 

Appeal  from  Hunt  Oonntr  Oonrt;  F.  M. 
Newton,  Judge. 

Habeas  corpus  by  Prank  Conlej  for  dis- 
charge from  arrest  From  a  judgment  re- 
manding blm  to  custody,  relator  appeals. 
Reversed,  and  relator  discharged. 

Looney  A  Olark,  for  aptwUant  G.  B. 
Mead,  Go.  Atty.,  and  Howard  Martin,  Asat 
Atty.  Oral.,  for  the  State. 

DAVIDSON,  P.  J.  The  main  propoidtlon 
suggested  for  rerersal  is  that  the  local  option 
uiw  Is  invalid  because  the  notices  of  the  elec- 
tion were  not  irasted  in  accordance  with  the 
terms  of  the  statute.  Four  of  the  five  no- 
tices were  posted  the  requisite  number  of 
days.  The  fifth  was  not  The  election  was 
conceded  to  be  fair,  and  that  no  actual  in- 
jury resulted  from  the  failure  to  post  the 
flftb  notice  the  requisite  number  of  days. 
So  we  have  the  proposition,  sharply  put.  that 
the  law  is  Invalid  by  reason  ot  the  failure  to 
post  one  of  the  five  notices  the  legally  re- 
quired number  ot  days  (twelve).  The  fifth 
notice  waa  posted  nine  days.  Appellant  con- 
tends this  renders  the  law  Invalid,  although 
the  election  was  conceded  to  be  fair;  that  the 
statutory  prerequisite  steps  to  put  the  law 
in  (^ration  are  mandatory,  and  without  a 
ounpllance  therewith  the  law  would  be  In- 
valid; that  the  posting  of  the  notices  la  nec- 
essary, before  the  people  have  the  right  to 
assemble  and  vote  cm  the  question  of  local 
option.  It  la  asserted,  and  It  may  be  true, 
that  tbe  authorities  in  the  different  states  are 
divided  upon  this  proposition.  However, 
they  are  not  divided  on  the  proposition  in 
Texas,  unless  It  Is  made  so  by  the  recent 
case  of  Norman  v.  Thompson,  72  S.  W.  64,  Q 
Tex.  Ct  Bep.  G41.  The  question  Is  not  novel, 
and,  in  one  form  or  another,  has  frequently 
been  t>efore  the  coorts  of  last  resort  In  this 
state.  In  Kramer's  Case,  19  Tex.  App.  123, 
It  was  said:  "If  the  election  was  not  con- 
ducted In  accordance  with  the  requirements 
of  the  law,  It  is  void,  and  not  merely  voida- 
ble, and  all  proceedings  had  under  and  by 
virtue  of  such  void  election  are  absolutely 
void,  and  may  be  questioned  not  only  direct- 
ly, but  collaterally.  Ex  parte  Schwartz,  2 
Tex.  App.  74;  Ex  parte  McGlll,  8  Tex.  App. 
498:  Ex  parte  Kllgore,  8  Tex.  App.  247;  Ex 
parte  Bfato.  19  Tex.  App.  112.  In  Donaldson 


v.  State,  IS  Tex.  App.  26,  this  court  held 
that  the  local  option  law  'being  for  a  par- 
ticular locality  only,  it  is  a  quasi  local  or 
special  law,  and  depends  tor  Its  validity  upon 
its  adoption  In  conformity  with  the  law  per- 
mitting its  adoption.*  And  In  Boone  v.  State, 
10  Tex.  App.  418  [38  Am.  Rep.  641],  and  other 
subsequent  cases,  it  Is  held  that  the  election, 
and  aU  ot  tbe  steps  taken  In  reference  there- 
to, must  have  been  In  strict  pursuance  of  tbe 
act  governing  the  same;  otherwise  such  elec- 
tion is  void.  Prather  v.  State.  12  T^  App. 
401;  Akin  V.  State.  14  Tex.  App.  142;  Mc- 
Millan V.  State.  18  Tex.  App.  875;  Stallworth 
T.  State,  Id.  3T8.  In  this  case  several  rea* 
sons  are  presented  and  urged  why  the  elec- 
tion adopting  the  local  option  law  in  Young 
county  was  Illegal  and  void.  We  shall  no- 
tice but  one  of  these.  In  tbe  statute  provid- 
ing for  such  elections.  It  is  required  that  the 
clerk  shall  post  or  cause  to  be  posted  at  least 
five  copies  of  the  order  for  election  at  dif- 
ferent public  places  in  the  county,  for  at 
least  twenty  days  prior  to  the  day  of  elec- 
tion. Bev.  St  1879,  art  8230.  It  appears 
from  the  evidence  In  the  record  before  us, 
and  is  a  fact  admitted  by  tbe  prosecution, 
that  this  requirement  of  tbe  law  was  not 
observed.  But  one  copy  of  tbe  order  for  tbe 
election  was  posted  twenty  days  prior  to  the 
election.  The  other  four  copies  were  posted 
less  than  twenty  days  prior  to  such  election." 
Because  of  the  failure  to  post  the  four  no- 
tices In  the  Kramer  Gase,  supra,  the  elec- 
tion was  held  void.  It  seems  that  the  no- 
tices were  posted,  but  only  one  of  the  num- 
ber a  suflQclent  length  of  time.  The  differ- 
ence, upon  this  phase  of  the  testimony,  be- 
tween Kramer's  Case  and  tbe  one  In  hand, 
Is  only  In  the  number  of  notices  that  were 
not  properly  posted.  In  the  case  at  bar, 
four  of  the  notices  were  posted  properly,  and 
one  was  not  In  Kramer's  Case,  one  was 
properly  posted,  and  four  were  not  If  it  is 
necessary  to  post  five  notices,  as  a  prereq- 
uisite step  for  the  legality  of  tbe  law,  then 
it  woQld  be  as  erroneous  and  Invalid  to  omit 
the  proper  posting  of  one  as  of  four.  If  one 
could  be.  omitted,  and  the  law  held  valid, 
four  could  be  omitted,  and  the  law  still  re- 
main valid;  and  If  four,  then  why  not  all 
five?  The  law  requires  five  notices  to  be 
posted,  as  a  prerequisite,  and  has  not  com- 
ralsdoncd  or  authorized  any  authority  to  dis- 
card <x  dispense  with  the  whole  or  any  one 
of  the  requisite  five  notices.  This  has  been 
the  oniversal  holding  In  Texas,  aa  we  under- 
stand tbe  authorities,  from  the  inauguration 
of  the  local  option  law.  See,  also,  Smith  v. 
State,  19  Tex.  App.  444;  Swenson  v.  Mc- 
Laren (Tex.  OIv.  App.)  21  S.  W.  300;  Frickie 
V.  State  (Tex.  Cr.  App.)  45  S.  W.  810;  Bow- 
man V.  State  (Tex.  Or.  App.)  40  S.  W.  798; 
Bowman  v.  State  (Tex.  Or.  App.)  41  S.  W. 
635;  James  v.  State,  21  Tex.  App.  353,  17  S. 
W.  422. 

Following  this  same  line  of  thought,  the 
decisions  have  hdd  the  law  Invalid  where 
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tlie  filectloii  was  not  h«Id  wltbin  the  specified 
tl»e  set  out  by  tm  Btatntfr^oet  le«a  tban 
Qfteen  nor  more  than  30  days  after  ttie  at- 
(let  was  entered  fop  the  election.  Onrry  t. 
State,  28  TPS.  App.  475.  13  S.  W.  733;  King 
V.  State,  88  Ter.  Gr.  R.  647,  28  8:  W.  204, 
Wfr  uiTderstdtHl  tliis  to  be  the  same  ppopo^ 
tlon,  except  otre  apirttes  to  the  llmtfaUoa  ba 
to  the  time  of  hoiaMg  the  electtm  after  the 
order  Is  made,  and  the  other  to  the  reqalalte 
niimbet  of  notices,  and  the  length  of  time 
of  posting  said  notices.  The  principle  !■  the 
same  in  both  propoeltiens. 

Since  the  case  of  Irish  v.  State  (Ter.  Cr. 
App.)  29  S.  W.  778,  there  Is  an  unbroten  line 
of  authority  to  the  effect  that  if  there  is  no 
issue  upon  these  pcereqvdsite  steps,  such  as 
giving  notice,  etc.,  the  prima  facie  case  can 
l>e  (Aarged  by  the  court  to  be  conclusive  of 
the  fact  that  prohibition  law  Is  In  effect* 
Btft  it  Is  also  the  unhrolien  line  of  author- 
ity that,  if  there  Is  an  Issue  as  to  whether 
these  prerequisite  steps  were  taten,  tlie  Jury 
shall  be  appropriately  charged  on  the  matter, 
and  thns  left  to  their  decision  as  to  whether 
or  not  the  law  has  been  put  Into  operation, 
and,  if  found  not  to  have  l)een  properly  and 
legally  put  into  operation,  the  instructions 
have  been  to  acquit.  ITils  is  in  accord  with 
the  unbroken  Itae  of  anttroritles.  Gaines  v. 
State,  37Te3.  Or.  R.  73,  38  S.  W.  774  (  Chap- 
man T.  State,  37  Tex.  Cr.  R.  167,  38  S.  W. 
113;  Bowman  v.  Stnte,  38  Tex.  Or.  R.  14, 
40  S.  W.  798,  41  S.  W.  085;  Shields  v.  State, 
38  Tex.  Ct.  E.  252,  42  S.  W.  398;  Frlckie  v. 
State,  39  Tex.  Cr.  R.  264,  46  S.  W.  810; 
Jones  V.  State  (Tex.  Cr.  App.)  48  S.  W.  981; 
Crammer  v.'  State,  01  8.  W.  402,  2  Tex.  Ct 
Rep.  85.  Many  mo«  decisions  of  this  court 
might  be  added,  to  thft  same  effect,  but  we 
deem  these  sufiBdenl. 

If  the  failure  to  port  the  notices  or  to  hold 
the  election  within  the  prescribed  time— not 
less  than  15  nor  more  than  30  days— renders 
the  election  void,  then  tlie  fact  that  it  may 
have  been  fair,  and  that  no  actual  Injury 
resulted  In  the  failure  to  comply  with  these 
prerequisites  of  the  law,  cannot  render  the 
law  valid.  A  matter  that  is  void  is  void.  If 
simply  bpcause  the  election  wna  fair,  and  the 
peoyle  may  have  turned  out  and  voted,  wonld 
be  sutBclent  answer  to  the  failure  to  post  the 
notices  or  to  hold  the  election  at  any  time 
not  less  than  15  nor  more  than  30  days, 
then  it  would  be  a  fair  and  legal  election 
If  none  of  the  notlc-ea  were  posted,  and  al- 
though held  before  the  15  days  or  after  the 
30  days.  The  fact  that  there  may  have  been 
a  political  campaign,  which  stirred  the  people 
and  caupcd  them  to  go  to  the  polls  on  a  cer- 
tain day  by  common  consent,  whether  any 
of  these  orders  were  entered  or  notices  pub- 
lished, etc.,  would  make  the  election  vnlid 
on  the  ground  of  fairness,  because  every  citi- 
zen In  the  county  could  have  voted,  and  the 
notice  given  by  the  sporikers  from  the  ros- 
trums would  notify  them  of  the  fact  that 
the;  bad  agreed  to  hold  the  election  at  a  cer- 


tain time,  whether  or  not  that  election  was 
ordered  by  the  commiastoiMM'  court  The 

Legislature  have  seen  proper  to  proscribe 
ttese  rales  In  obedieace  to  the-  mandates  of 
owr  constltntionJil  provteion.  They  might 
have  prescribed  other  methods  or  rules,  Imt 
tbey  (Ud  not.  This  court  woidd  not  be  au- 
thorized to  prescribe  other  and  dfffSrent  rules 
than  those  fixed  by  the  legislature,  no  more 
than  the  commlssiODers'  coart  or  the  i)e(n>le 
theowelves.  One  would  be  as  powerless  as 
the  other,  or  as  powerftd  as  tiie  other.  Tbe 
result  may  have  been  the  same,  but  one  is 
legal  and  the  other  Is  void,  simply  because 
one  follows  tlie  law  and  the  other  has  nothing 
to  support  it  The  recent  case  of  Konnan  v. 
Thompson,  72  S.  W.  64,  6  Tex.  Ct.  Rep.  641, 
decided  by  the  Court  of  CivH  Appeals  at 
Dallas,  is  cited  in  opposition  to  tMs  long  line 
of  decisions,  and  heretofore  settled  construc- 
tion of  this  law.  That  decision,  as  we  un- 
derstand, Is  In  opposition  to  all  of  the  authori- 
ties In  Texas,  and  Is  unqnestlooably  utterly 
at  variance  with  all  tbe  depislona  of  this 
court.  Besides,  on  a  writ  of  error  granted 
by  the  Supreme  Court  In  that  case,  the  doc- 
trine was  JaW  down  by  the  Supreme  Court 
that  the  Court  of  Civil  Appeals  woe  In  er- 
ror in  assumtng  Jurisdiction  of  the  election 
contest  as  to  those  matters  wMeft  occwrred 
prior  to  the  day  of  the  election;  that  the 
only  contest  that  cowM  be  entertained  was 
with  regard  to  such  matters  as  occmred  on 
the  day  of  the  election,  as  to  the  manner  in 
whlrti  the  election  was  held,  and  votes  c:ist 
and  counted.  That  the  contest  provided  for 
by  the  local  option  statute  pertained  only  to 
matter  of  h(rfdin:g  and  conducting  the  elec- 
tion itself.  Antecedent  matters,  such  as  or- 
dering- tire  election,  posting  notices,  etc.,  can- 
not be  considered  In  such  contest.  We  quote 
from  the  opinion  of  the  Snpreme  Court  in 
that  case  (72  S.  W.  62,  6  Tex.  Ct  Rep.  607). 
as  folIo\vB:  "The  contest  of  an  election  Is 
a  special  proceeding  authorized  by  the  stat- 
ute, and  the  courts  are  limited  In  their  in- 
vestlgratlon  to  such  subjects  as  are  speclftM 
in  the  law.  Wright  v.  Fawcett  42  Tex.  2or.: 
Rogers  v.  Johns,  Id.  340.  •  •  As  iiwyl 
In  the  foregoing  article,  the  term  'election' 
means  the  act  of  easting  and  receiving  the 
ballots  from  the  voters,  counting  the  ballots, 
and  making  returns  thereof.  State  v.  Tt!<-!;- 
er.  54  Ala.  210.  This  Is  the  meaning  of  the 
word  'election'  In  ordinary  usage,  and  it  must 
be  so  constnied,  there  Ijelng  nothing  In  the 
law  to  sussest  that  the  Legislature  Intended 
to  use  it  In  a  different  sense.  On  the  con- 
trary, wherever  the  word  'election'  appears 
In  the  acts  of  the  Legislature  upon  this  sub- 
ject. It  seems  to  have  in  view  those  things 
to  be  done  on  the  day  of  tbe  eiectlon.  In 
eontracllstiuction  to  the  acts  which  are  to  be 
done  preparatory  to  the  election.  •  •  ♦  A 
contest  of  election  concludes  no  question 
which  may  be  involved  in  a  prosecution  for 
the  violation  of  the  law  after  it  has  been 
declared  In  force.   Therefore  tbe  question  of 
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conflfct  UMirMn  Hk  tfadstoM  af  the  Oonrt 
of  Criminal  Appenla  and  the  decisions  of  tke 
Comt  of  Gtvll  A^wala  la  tanmaterlaL**  Un- 
der tills  raUng  of  our  flipreme  Oovrt,  the  de> 
dilon  Hke  coort  of  CItO  Appeala  was 
wnH^  mod  utthoDt  astbortty  of  law.  In  re- 
Tlewliig  the  natters  gveoedlne  tlm  electlan, 
sacb  as  tba  posttag  of  ttw  nodew,  ate  In 
view  or  thia  eooatmetlon  by  onr  Saprane 
Ooart  vt  tbt  atatate  In  qoeatttHi,  It  folloire 
ttiat  tfte  decMim  at  a  cnteaC  In  a  local  op- 
tion aieetlon  In  a  dvU  ppoeeedlns  la  not  tatod- 
Ing,  oiriiBB  tt  be  aa  to  tbe  regularity  and  le- 
gally of  vbat  tranq^iad  on  the  day  of  tlie 
election.  It  may  be  competent,  or  eren  do- 
ibaMe,  that  the  Lcglelatnre  prorlde  for  a 
rerlew  and  final  decMon  of  every  qneatlan 
coimected  with  the  Inaogmntlon  and  patting 
Into  effect  of  tbe  local  option  law,  from  Hie 
call  of  the  etoettoD  by  tbe  consmlsaloaeatf 
coort  nntll  tbe  eloie  at  tbe  poUa,  bat  it  baa 
not  done  ae.  Ttaerefore  tbe  decision  of  tbe 
qoesdon  by  tbe  Ooart  of  CtrU  Appoala  toaeh- 
hig  ttie  qaeatlon  of  peatlng  notices  was  not 
oD<7  tannaterfal,  but  wlthoat  anfborlty  of 
lawt  BO  for  aa  tbli  court  la  eoneeraed.  Aa 
the  matter  atanda,  we  have  no  nathorlty  an 
tbe  queoUon.  except  oar  own  dedalona.  We 
aee  no  reaaon  for  overruling  the  long  line 
of  deelBlona  la  thla  atate  boldbig  ttat  tbe 
fltatnte  with  rettereaee  to  notice  le  manda- 
tory. R  haa  been  the  aoeeptefi  doctrine,  and 
In  aH  tbo  enaetmentt  and  re«uctmenta  «f 
tbe  local  apOaa  law  tbla  iaetdne  has  not 
been  aongbt  to  be  obuigcd  by  leglslotlTe  ac- 
tion. Besldee,  tUa  aeema  to  be  the  role  Id 
tMa  aCate  In  regent  to  other  elections  where 
tbe  qDMtbm  of  local  or  epedal  taxes  haa  been 
biTOiTed. 

Wltbont  panning  tbe  qaeatloii  farther,  we 
are  of  optaikw  that  the  election  waa  void,  aad 
flie  relator  Is  eaUtlcd  to  be  dtschaiged,  and 
It  la  so  ordered.  Berersed  and  relator  dle- 
chortpBd. 

BBOOKS,  J.  I  dtmoit  frgn  tbe  opbUon 
of  tbe  oMdorlty,  and  think  that  the  ophdon 
of  the  Court  of  Civil  Appeals  In  Notman  t. 
TlH»npion,  72  a.  W.  m,  6  Tex.  Ct  Sep.  Gil, 
la  decMTe  of  tbte  qoestloir;  and  thla  regard- 
less  tft  whethn  said  decMon  Is  antagtrnMle 
to  the  dedsloin  sf  tills  court  or  not  Fta- 
thermore,  I  tUnk  the  matter  Is  res  adjudl- 
cata,  and  this  rcgardletn  of  the  late  holding 
ct  tbe  Bapveme  Court  on  this  question. 


FLOECKINOBK  r.  STATB.« 
(Coirt  of  Criminal  Appeals  of  Texas.  Joao  8, 

1M3.) 

QAMNO-OFneNSV  OF  PRIVATE  RSSIDENCB^ 
SUFnCIENCY  or  INFORMATION— SUFFI- 
CTENCT  OF  EVIDENCE. 
1.  Pen.  Code  1895,  art.  379,  as  amended  by 
Acbs  2Tth  Leg.  1001,  p.  26,  c.  22,  probihits  the 
playing  at  a  game  of  carda  for  mooey  at  a 
private  residence  oonuaooly  resorted  Co  for  the 

*Rdi«arIiig  dcnlad  Jnna  SI^  1908. 


poipoie  of  gaming.  EHd,  that  an  hifomutioa 
chargisg  thot  aecuved  anlawfoU^  played,  bet, 
etc.,  at  a  game  of  cards  iu  the  private  residence 
of  C.,  **8aid  pri^'Bte  resideiice  being  then  and 
there  occupied  by  a  family,  aad  said  private 
praidence  bemg  thea  and  tbsre  one  eommealy 
resorted  tQ  for  the  purpose  of  4»mlog,'*  was 
suOicieaL 

2.  Where,  IQ  a  prosecotton  for  gaming  at  a 
private  residence,  the  evideaae  ihourB  tut  for 

six  months  a  number  of  games  were  played  at 
tbe  resideace,  witneam  aeying  that  they  know 
six  or  eight  times  wben  tiiey  were  there  and 
played  cards  for  money,  it  is  sofficient  to  sus- 
tain a  finding  -that  the  residence  was  commonly 
resorted  to  For  the  purpose  of  gaining,  within 
Pen.  Code  1895,  srt.  879.  as  amended  by  Acts 
2Ttb  I^g.  IDlfl,  p.  2ti,  c.  22,  pi-ohibiUng  playing 
eacdi  for  money  at  a  private  teiidenee  cosuaen- 
ly  roNHTtBd  to  f«r  tbe  porpose  of  gamtai^ 

Appea:!  from  Williamson  County  Oenrt; 
Cbaa.  A.  WngiKt,  Judges 

F.  C.  Fleecktngor  was  conrlcted  of  gam- 
bling, and  appeata.  Afflnned. 

Bobertson  &  Goldstein,  for  appellant 
Howard  Martin,  Aast  Atty.  Oen.,  for  the 
State. 

HENDERSON.  2.  Appellant  was  con- 
Tleted  ef  bettlug  at  a  ganw  of  cards  In  a 

private  residence,  and  •  his  punishment  as- 
sessed at  a  fine  of  $10. 

The  information  safflctently  oharges  the 
Offense  of  betting  at  a  game  of  cards  at  a 
private  residence,  the  allegation  In  this  re- 
gard being  thai  appellant  did  "imlawfully 
play,'  bet,  and  wager  money  and  articles  of 
value,  and  ttie  representative  of  money  and 
articles  of  value,  at  a  game  of  cards  in  tlie 
private  residence  of  Mosp  Ciunamon,  there 
situate,  said  private  residence  being  then 
and  there  occupied  by  a  family,  and  said  pri- 
vate residence  being  then  and  there  one  com- 
monly resorted  to  for  the  purpose  of  gam- 
teg."  Article  379,  Pen.  Code  ia05,  as  amend- 
ed by  tlie  acts  of  tbe  Twenty-Seventh  Legis- 
tature  1901,  p.  2C,  c.  22,  prohibits  the  play- 
ing at  a  game  of  cards  for  money  at  a  pri- 
vate resideiice  commonly  re&orted  to  for  tbe 
purpose  of  gaming.  This  is  the  allegation  1b 
the  buCormation.  However,  appellant  con- 
tends that  the  evidence  fails  to  show  that 
said  Meae  Cinnamon's  private  residence  was 
commonly  resorted  to  for  the  purpose  of 
gaming.  We  have  carefully  examined  the 
evidence,  and  It  shows  there  were  a  number 
of  games  played  at  said  residence,  coitmdlng 
from  a  space  of  time  from  the  1st  of  Janu- 
ary nnUl  the  iBt  of  July.  1002.  Tbe  wit- 
nesses say  they  know  Bix  or  eight  times  when 
they  went  to  this  residence  and  engaged  In 
games  of  cards  for  money.  Both  on  accoimt 
of  tlie  number  of  parties  engit;;ed  In  siicb 
games,  as  well  as  the  number  of  games  i)lay- 
ed  and  the  space  of  time  over  which  Uiese 
games  extended,  there  was  unquestionably 
suflicif'ut  evidence  to  raise  the  Issue  as  to 
whether  said  private  residence  was  common- 
ly resorted  to  for  the  purpose  of  gaming; 
and  the  evidence  was  ample  to  authorize 
the  fludltig  tbat  it  was  commonly  resorted  to 
for  the  purpose  of  gaming,    ^heelock  T. 
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State,  15  Tex.  264.  Appellant  also  contends 
that  the  erldence  Is  not  suffident  to  estab- 
lisfa  that  said  honse  was  a  private  residence. 
We  bare  examined  the  record  carefully  In 
that  respect,  and  we  do  not  believe  this 
point  fa  well  takoi. 

Thoe  being  no  vaoK  in  tiie  zectnd,  the 
Jndgmoit  Is  afflrmedL 


INORAH  T.  BTATBL* 
(Conrt  of  Orlminal  Appeals  of  Texas.  Inne  8, 

190B.) 

INCXST  —  EVIDENCE  —  ACCOMPLICE  —  AJtQU- 
MENT  TO  JURT— RBUARKS  OF  CRIMINAL. 

1.  in  a  prosecation  for  incest,  testimony  of 
a  ^ter  of  the  woman  with  whom  the  Incest 
was  committed  that,  while  lying  In  bed  with 
her  slater,  she  was  wsked  by  defendant's  pres- 
ence, and  saw  him  sitting  on  her  sister's  lAde 
of  the  bed,  did  not  show  that  witness  was  an 
acc<Hnplice. 

2.  In  a  prosecution  for  Incest,  a  sister  of  the 
woman  with  whom  the  incest  was  committed 
testilied  she  heard  defendaat  during  the  night  on 
the  bed  on  which  she  and  her  sister  slept,  on 
her  sister's  side  of  the  bed,  and  thst  a  day  or 
two  afterwards  defendant  told  her  that  he  sat 
on  the  bed  about  an  hour  and  a  half,  because 
he  heard  some  one  at  the  window.  In  com- 
menting on  this  evidence,  the  coanty  attorney 
remarked  thst,  If  defendant  had  heard  any- 
Mdy  at  the  window,  he  would  have  tiAA  the 
girls*  mother,  and  not  waited  a  day  to  tell  the 
sister.  Held,  that  the  remarks  wwe  a  legit- 
imate argument  on  the  evidence. 

Appeal  from  District  Court,  Hill  Coanty; 
Wm.  Polndexter.  Judge.  ' 

Has  Ingram  was  convicted  of  Incest,  and 
appeals.  Affirmed. 

Thoe.  Ivy,  for  aroellant  Howard  Martin, 
Asst  Atty.  Oen.,  tor  tbe  State. 

BBOOKS,  X  Appellant  vaa  convicted  of 
incest,  and  his  punlabment  assessed  at  con- 
flnement  in  the  penitentiary  fbr  a  term  of 
eight  years. 

Tlie  first  ground  of  tbe  motion  fbr  new  trf* 
al  complains  oi  the  failure  of  tbe  court  to 
charge.  In  snbstance,  that  li^rtle  Gant  was 
an  accomplice.  There  is  nothing  In  the  evi- 
dence to  warrant  this.  Tbe  Incest  was  com- 
mitted iQion  Ethel  Gant,  sitter  of  Myrtle, 
and  there  is  nothing  to  show  tbat  said  Myr- 
tle was  connected  in  any  way  with  appellant 
BO  as  to  make  her  an  accomplice.  She  merely 
teetlfles  to  having  seen  appellant  sitting  on 
the  bed  at  night,  aftra-  tfa^  bad  retired,  and 
said  act  waked  her  up,  and  she  fbund  ap- 
pellant sitting  there  on  Btti^'s  side  of  the 
bed.  Bare  knowledge  of  a  foct  criminative 
of  appellant  woold  not  make  the  witness  an 
accomplice. 

The  third  ground  of  the  motion  for  new 
trial  complains  of  the  charge  of  the  court  on 
the  law  of  accomplices.  The  charge,  when 
considered  as  a  whole,  Is  an  admirable  one, 
presenting  tbe  law  in  regard  thereto^  Wltb- 
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out  copying  it  In  detail,  we  hold  Oun  ti  no 

error. 

He  complains  of  tlie  following  argnmoit 
made  by  counsel  for  the  state:  "That,  if  de- 
fendant had  seen  or  heard  anybody  at  tbe 
window,  he  wonid  have  told  tlie  old  womaut 
tbe  mother,  and  not  waited  a  day  to  tell  tlie 
yoanger  sister;"  to  which  appellant  objected, 
and  the  court  r^sed  to  stop  state's  counsel, 
and  connsel  r^>eated  the  statement  to  tbe 
jury,  and  appellant  again  excepted,  the 
ground  of  objection  being  that  Myrtle  Gant, 
a  sister  of  Ethel  Gant.  testifled  for  the  state, 
to  snbstance,  that  one  night  during  the  year 
1901,  some  time  during  tbe  summer,  ebe 
heard  defendant  some  time  to  tbe  night  on 
tbe  bed  in  which  she  and  Sthel,  her  sister, 
sl^t,  and  on  Ethel's  side  of  tbe  bed;  and 
that  tbe  next  day  or  two  afterwards  defmd- 
ant  told  her  sister.  Myrtle,  tbat  be  sat  on  the 
bed  about  an  hour  or  an  hour  and  a  half, 
becaose  be  heard  some  one  at  tbe  vrindow. 
The  bill  further  discloses  evidence  was  to- 
trodsced  to  show  that  Mrs.  Gant  was  the 
mother  of  defendant  and  of  Ethel  and  Myr^ 
tie  Gant  And  the  further  objection  was 
made  that,  If  defendant  had  undertaken  to 
prove  by  any  witness  that  he  told  bis  moth- 
er what  he  told  tbe  sister  or  Myrtle  Gant, 
such  evidence  would  not  have  been  admis- 
sible In  favor  of  defendant,  as  it  would 
have  been  self-serving  to  tills  matter,  and 
hence  Inadmissible.  The  court  appends  tbe 
followtog  explanation  to  the  bUI:  "That,  In 
addition  to  the  language  imputed  to  tbe 
county  attorney,  and  copied  In  this  bill,  and 
added  by  the  conrt  by  way  of  reason  for  re* 
quiiing  spedai  ctiarge  No.  4,  the  county  at- 
torney added  tbat  defendant  would  have  told 
the  mother  and  aroused  the  household  at 
tbe  time,  and  not  have  waited  a  day  or  two 
to  tell  tbe  sister  whom  he  suspected  had 
seen  faim.  The  court  regarded  this  as  a  le- 
gitimate deduction  from  tbe  evidence,  and 
prefer  argument,  and  upon  matore  reflectlott 
is  still  of  the  same  opinion."  We  think  tbe 
court  is  correct  to  bis  explanatlou  stating 
that  the  argument  was  legitimate  under  the 
testimony.  So  It  follows  from  what  has  been 
said  that  tbe  court  did  not  err  to  refusing  to 
give  special  cba^  with  reference  to  tbe 
argument  of  the  county  attorn^. 

Tbe  third  ground  of  the  motton  complatos 
that  tbe  verdict  of  the  jury  is  not  supported 
by  tbe  evidence,  to  that  prosecutrix,  Ethel 
Gant,  being  an  accomplice,  is  not  corrotra- 
rated.  In  our  opinion,  the  evidence  is  suffi- 
cient and  tbe  testimony  of  prosecutrix  is  cor- 
roborated by  evidence  strongly  tending  to 
connect  defendant  with  the  commlsiUon  of 
the  crime.  Tbe  facts  in  this  case  are  stroi^r- 
er  than  In  Jackson  v.  State  (Tex.  Cr.  App.) 
40  S.  W.  998.  See,  also.  Martin  v.  State,  21 
Tex.  App.  1,  17  S.  W.  430;  Mercer  v.  State, 
17  Tex.  App.  460;  Barber  t.  States  «9  B.  W. 
615,  5  Tex.  Ct.  Rep.  004. 

The  judgment  is  affirmed. 
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LOOELIN  T.  STATB. 

(Court  of  Crimiaal  Appeftl*  of  Texas.  May  18, 
1»08.) 

HURDBR^DISQUAUPICATION  OF  JUDaK-TN- 
TBRBST  AS  COUNSBL-^JHANGB  OF  VBNUB— 
RIGHT  OF  POSTFOMINa  TRIAL-^URY— SB- 
LECTION  OF  TALESMEN  —  IRREGULARITY  — 
VALIDITY  OP  PARDON— PREVIOUS  PARDON— 
ADMISSIBIUTY  OF  EVIDBNCB^ARQUMENT  OF 
COUNSEL— NBGBSSITY  OF  PROMPT  OBJEC- 
TION—IHPBACH  MEN  T  OF  WITNESS— RBPUTA- 
TION  FOR  MORALITY— CORROBORATION  OF 
ACCOHPLICB-SUFFICIBNCY  OF  BVIDBNCB. 

1.  The  fact  that  a  judge  trying  a  murder 
case  was  ooce  appointed,  though  without  au- 
thority of  law,  assistant  district  attorney,  and 
as  such  aided  in  presentiug  to  the  grand  jury 
the  case  against  an  accomplice,  does  not  dis- 
qnalify  him;  accused's  relation  to  the  crime  not 
being  then  known  or  referred  to,  and  on  his  trial 
the  corpus  delicti  not  being  seriously  contested. 

2.  Code  Cr.  Proc.  V3&5.  art.  707,  authorizing 
a  defendant  separately  ludicted  with  another 
for  the  same  offense  to  secure  a  postponement 
of  his  trial  till  after  that  of  hia  codefendant. 
provides  that  nich  noetponement  shall  not  work 
a  continuance.  Held  that  where,  by  reason  of 
a  change  of  venue  as  to  one  defendant,  a  post- 
poueiiieut  of  his  trial  would  work  a  eODtinn- 
ance,  it  waa  pro^rly^  refused. 

3.  An  irregularity  in  the  selection  of  tales- 
men, the  summoning  of  whom  is  directed  in 
the  same  writ  with  that  of  a  epecial  venire, 
is  not  ground  for  quashing  the  venire. 

4.  Code  Cr.  Proc  1885,  art.  647,  provides  that 
a  special  renire  shall  be  selected  by  placing 
the  namea  of  those  selected  for  jury  service  in 
a  box,  from  which  the  clerk  ^ail  draw  the 
number  required.  Article  649  provides  that, 
when  there  is  a  failure  to  select  a  jury  from 
the  special  veuire,  the  court  shall  direct  the 
sheriff  to  summon  any  number  of  persona  it 
may  deem  advisable.  Held,  that  it  is  not  uec- 
caaary  that  the  names  of  the  talesmen  should 
be  selected  in  the  manner  provided  for  the 
selection  uf  a  special  venire. 

5.  The  validity  of  a  pardon  restoring  a  con- 
vict to  rights  of  citiseashlp  is  not  affected  1^ 
a  recital  of  the  grant  of  a  previous  pardon. 

6.  A  pardon  restoring  the  convict  to  rights 
of  citizenship  may  be  granted  after  the  expira- 
tion of  his  term  of  service. 

7.  A  pardoQ  reciting  that  it  is  granted  be- 
cause uie  convict's  testimony  is  needed  in  a 
criminal  case  is  not  invalid,  the  motives  of 
the  executive  not  being  subject  to  question  by 
the  courts. 

8.  Where,  in  a  criminal  prosecution,  an  ac- 
complice, who  turned  states  evidence,  testified 
that  he  was  not  induced  to  do  so  by  the  prom- 
ise of  immunity  from  prosecutioQ  for  another 
offense,  and  this  statement  is  not  questioned 
by  accused,  the  admission  of  evidence  of  other 
witn^es  that  they  did  not  promise  such  im- 
monity  Is  not  ground  for  reversal. 

9.  In  a  prosecution  for  homicide,  accused's 
witnes,  testifying  to  an  alibi,  was  asked  on 
croes-examinatiOD  if  he  did  not  state  to  a  cer- 
tain person  that  on  the  night  before  the  killing 
bis  wife  was  to  go  to  church  with  accused,  and 
that  accused  did  not  appear,  and  answered 
"Xa"  Heldf  that  it  was  proper  to  impeach 
faira  by  provmg  such  statement;  the  impeaching 
evidence  being  limited  to  its  effect  on  his  cred- 
ibility. 

10.  In  a  prosecution  for  homicide,  argument 
by  state's  connael  that,  if  accused  is  enxneous- 
ly  found  gnllty^  he  may  move  for  a  new  trial, 
has  a  right  to  appeal,  and  may  be  pardoned, 
but  Ihat^  if  acquitted,  the  matter  la  forever 
settled,  is  not  so  prejudicial  as  to  require  a 
reveraal,  where  no  objection  is  made  until  after 
the  argument  is  closed,  no  exception  taken,  and 
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no  instruction  to  the  jury  to  disregard  ft  Is 
asked. 

11.  In  a  criminal  prosecutioa,  the  allorion  in 
argument  of  counsel  for  the  state  to  the  fact 
that  accused  had  failed  to  explain  or  rebut  crim- 
inative circumstances  by  the  testimooy  of  his 
wife,  who  appeared  as  hia  witness,  is  not  er- 
roneous. 

12.  Witnesfies  in  a  criminal  prosecntim  cannot 
be  impeached  by  showing  that  their  reputations 

for  morality  and  honesty  are  bod. 

13.  E^'idence  in  a  prosecution  for  murder  ex- 
amined, and  held  to  connect  accused  with  the 
offense  so  as  to  sufficiently  corroborate  accom- 
plices. 

On  Rehearing. 

I    14.  In  a  criminal  prosecution,  an  accomplice 
is  Bufhciently  corroborated,  under  the  statute, 
'  if  the  corroboration  goes  to  the  main  fact, 
'  though  he  may  be  contradicted  as  to  some  de- 

I  tails. 

Appeal  from  District  Court,  GUlesple 
[  County;   Clarence  Martin,  Judge. 

Sam  Locklln  was  convicted  of  murder  In 
!  the  first  degree,  and  appeals.  Affirmed.  Mo- 
'  tlon  tor  rebearli^  overralfed. 

I  McLean  &  Spears,  M.  D.  Slator,  W.  G 
I  Linden,  and  Will  G.  Barber,  for  appellant. 
1  Moursaud  &  Moursaud,  James  Flack,  Moore 
'  &  Moore,  and  Howard  Martin,  Aast  Atty. 
)  Gen.,  for  the  State. 

i      HENDERSON,   J.     Appellant  was  con- 
I  vlcted  of  murder  in  the  flrst  degree,  and  ble 
1  pmilshment  assessed  at  confinement  in  the 
!  penitentiary  for  life;  hence  this  appeal. 
The  state's  testimony  shows  that  appellant 
and  Ike  Barber  waylaid  and  assassinated 
deceased,  B.  F.  Rowntree,  about  the  20th 
of  July,  1893.   Deceased  at  the  time  was  en 
route  from  the  town  of  Llano  to  bis  home, 
'  situated  some  20  miles  In  a  southwesterly 
;  direction  therefrom.    On  the  night  preced- 
I  iDg  the  homicide,  which  occurred  about  9 
I  o'clock,  deceased  stayed  at  one  Byfield's. 
;  about  halfway  from   Llano  to  his  home, 
i  Early  the  next  morning,  appellant  and  said 

■  Barber,  who  had  secreted  themselves  on  the 
:  roadside  In  a  little  field,  shot  and  killed  de- 
'  ceased,  who  was  riding  in  a  two-horse  wag- 
i  on.  The  parties  escaped,  and  appellant's 
I  connection  with  the  homicide  waa  not  de- 
:  veloped  until  some  time  during  the  year 
I  1002,  when  be  was  indicted.    The  state's 

case  mainly  depends  on  the  testimony  of  Ike 
:  Barber,  an  alleged  accomplice,  and  one  Mon 
.  Turner,  also  claimed  to  be  an  accomplice. 
:  Appellant  defended  on  the  weakness  of  the 
I  state's  case,  contending  that  the  accom- 

■  pllees  were  not  suffldently  corroborated,  and 
.  also  supplementing  this  by  proof  of  an  alibi. 
:  The  venue  was  changed  from  Llano  county, 
:  where  appellant  was  indicted,  to  Gillespie 
;  county;   the  change  t>elng  made  by  Hon. 

■  Clarence  Martin,  judge  of  said  district  comrt, 
;  of  his  own  motion. 

When  the  case  was  called  for  trial,  appel- 
i  lant  excepted  to  Hon.  Clarence  Martin,  judge 
j  of  said  district  court,  trying  said  cause,  on 
the  ground  that  be  bad  been  of  counsel  for 
1  thft  state  In  the  prosecatlon  of  the  case  The 
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pro6f.  «s  preiefated  In  tiie  Mil  of  exceptions, 
BhowB  that  dnrlng  the  year  1900  said  Mar- 
tin was  flppofnted  tbe  district  judge  of 
Lldno  county  to  assist  the  district  attorney 
In.  reprCBentlng  the  state  before  the  grand 
jury,  and  that  at  said  term  the  matter  of 
the  homlctde  of  R.  F.  Bowntree  was  Investi- 
gated hy  the  grand  jvry,  Ike  Barber  being  ! 
then  changed  with  hts  murder,  and  that,  aft- 
er his  appointment,  safd  Martin,  who  was 
then  a  t^racticfng  lawyer  of  flald  court,  did 
represent  the  state  in  the  Investigation  of 
said  charge  against  Barber  of  the  murder  of 
Rowntree.  In  that  connection  it  was  also 
shown  that  lice  Barber  was  a  principal  wit- 
ness for  the  state  against  Loddln,  and  that 
he  was  a  confessed  principal  In  the  murder 
of  Rowntree,  and  that  therefore  said  Martin 
was  disqualified  to  try  the  cause.  In  con- 
nection with  the  Mil  of  exceptions,  Hon. 
Clarence  Uartin  explains  his  connection  with 
said  cause  aa  follows:  That  be  was  ap- 
pointed  by  the  cowt  to  assist  the  district  at-" 
tomey  at  the  November  term,  1000,  of  said 
cotni:,  and  that  Ike  Barber  was  then  charged 
with  the  killing  of  Bowntree;  but  there 
was  no  charge  against  appellant  In  connec- 
tion with  said  offense,  nor  was  It  then  known 
or  suggested  that  he  was  Implicated  therein. 
That  during  the  investigation  said  Martin 
heard  some  witnesses  testify  in  tte  case 
against  raid  folrber^artlealBrly  as  to  state- 
ments in  the  nature  of  confessions  of  said 
Barber-but  that  no  testimony  fai  his  hearing 
or  presence  connected  appellant  with  said  of- 
fense. That  said  Martin  did  not  know  raid 
appellant  at  the  time,  and  had  never  heard 
his  name  mentioned  In  connection  with  the 
killing  of  Rowntree.  The  question,  as  pt^ 
sented,  is,  was  Judge  Martin  so  connected 
with  tbe  prosecution  as  to  dlsqnallfy  him 
to  act  as  judge;  that  Is.  fras  be  of  counsel 
for  the  state,  as  against  appellant?  In 
Reed  V.  State,  11  Tex.  App.  687,  we  had  a 
somewhat  similar  qnestlon.  In  that  ease 
the  trial  judge  was  dlsqnallfleScl,  on  account 
of  relationship,  from  lT>iiig  one  Stlllwell, 
Jointly  indicted  with  Reed  for  murder.  Still* 
well  had  not  been  arrested.  Reed  iras  ar- 
rested.  The  judge  recused  Mmself  on  the 
ground  of  relationship  wltti  Stlllwell.  It  was 
held  In  that  case  that,  StlllweH  tiot  having 
been  ai-rested,  the  fact  that  he  was  related 
to  him  did  not  affect  his  qtialiflcatlon  to  try 
Reed,  who  alone  was  on  trial.  The  court 
further  say,  if  Stlllwell  had  been  on  trial 
jointly  with  Reed,  that  satd  jndge  would  not 
have  been  competent  to  try  the  case.  In  this 
particular  case  the  fact  that  the  Judge  had 
never  represented  the  state  as  to  appcilatit, 
Loeklln,  although  he  may  have  been  en- 
gnsed  In  the  prosecution  of  Barber,  and  had 
heard  some  of  the  testimony  durtn^  the  In- 
vestigation 6f  the  case  against  him,  It  does 
not  occur  to  tis,  disriualTfled  him  from  trying 
appellant;  that  Is,  the  "same  principle  wotild 
apply  fls  In  ihe  carse  above  cited.  This  is  not 


like  the  case  of  Utzman  t.  State,  32  T^  Cr. 
R.  42G.  24  S.  W.  412.  or,  rather,  in  our  opln- 
'  ion,  that  case  supports  tbe  view  here  taken. 
For,  as  was  said  In  that  case,  "although 
Judge  Woodard  was  district  attorney  at  tbe 
time  the  taomldde  waa  committed,  he  bad 
nothing  to  do  with  the  prosecution  of  said 
I  case."  Nor  Is  it  like  the  case  of  Terry  v. 
State,  24  S.  W.  510.  In  that  ease,  Judge 
Spooner,  who  had  previously  been  district 
attorhey,  actually  prosecuted  the  case 
against  the  defendant  In  the  examining  trial. 
It  will  be  noted,  fuftbermo^'e,  tiiat,  when 
Judge  Martin  officiated  in  Uano  county  with 
the  district  attorney,  Locklln  was  not  known 
to  have  any  connection  with  tbe  murder, 
nOT  Was  anything  developed  touching  his 
connection  with  the  crime.  Moreover,  we 
are  not  advised  of  any  statute  or  law  aothor- 
islng  the  Judge  to  appoint  an  assistant  dis- 
trict attorney.  Article  S8,  Oode  Cr.  Proc. 
18£^  authorizes  the  Judge,  In  the  absence  of 
the  district  attorney,  to  appoint  a  district 
attorney  pro  tem.;  but  this  was  not  the  case 
here  It  appears  to  aa  that  the  appointment 
by  the  Judge  of  Mr.  Martin  tras  without 
authority  of  law,  and  he  had  no  official  char- 
acter as  a  prosecutor.  We  bold  there  was 
no  error  on  the  part  of  tiie  trial  judge  in  re- 
fusing to  recuse  himself,  because  he  was 
•  never  of  counsel  for  the  state  in  the  prosecu- 
tion of  appellant,  Locklln. 

On  the  trial  of  the  case,  appellant  made  a 
motion  to  sever  from  one  A.  K.  Scott,  who 
he  alleges  waa  Indicted  In  Llano  county  as  an 
accomplice  In  the  murder  of  Bowntree,  be- 
ing tbe  same  offense  alleged  against  appel- 
lant; that  tbe  testimony  of  said  Scott  was 
material  for  his  defense,  and  that  there  waa 
not  sufficient  evidence  against  said  Scott  to 
secure  a  conviction;  that  an  indictment  was 
then  pending  In  Llano  county  against  said 
Scott;  and  he  asked  that  he  be  first  tried.  In 
order  that  he  might  avail  himself  of  his  tes- 
timony when  acquitted.  The  coui-t  overruled 
this.  When  the  venue  In  appelUmt's  case 
was  changed  from  Llano  county,  it  does  not 
appear  that  be  Objected  thereto  on  the 
ground  that  he  desired  a  severance  from 
Scott,  In  order  to  procure  his  testimony,  tout 
he  only  objected  generafly  to  the  change  of 
venue.  It  may  be  If  this  objecUon  bad  been 
urged  at  the  time,  the  conrt  would  not  have 
changed  the  venue  as  to  appellant,  or.  If  he 
did,  he  might  have  changed  the  venue  In 
both  cases  to  Gillespie  county;  and  In  that 
event  appellant  could  have  exercised  his  right 
of  severance,  both  cases  being  In  tbe  same 
jurisdiction.  But  here  the  two  cases  were 
pending  In  different  counties,  and.  If  the  mo- 
tion had  been  granted,  It  would  necessarily 
have  operated  a  continuance  of  the  case.  As 
we  -understand,  the  statute  particle  707,  Code 
Cr.  Proc.  1893)  especially  provides  ttiat  the 
making  of  such  affidavit  for  severance,  with- 
out other  sutHclent  cause,  'shall  not  operate 
as  a  continuance  to  either  par^.   And  see 
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King  T.  State,  S5  Tex.  Cr.  B.  478,  34  S.  W. 
282;  Stonard  t.  State,  27  Tex.  App.  1»  10  8. 
W.  442. 

Appellant  made  a  motion  to  quash  tbe 
renlre  on  ttae  ground  tbat  24  names  woe 
added  to  the  Tenire  of  tbe  week,  which  coo- 
steted  of  only  36  Jurors,  and  tbat  these  24 
were  added  aa  talesmen,  and  summoDed  by 
the  sheriff,  and  not  drawn  by  lot  We  bare 
examined  the  writ  and  It  Is  somewhat  pe- 
culiar hi  form.  It  first  requires  the  sheriff 
to  summon  36  persons  who  have  been  se- 
lected In  tbe  manner  as  provided  by  law  to 
serve  as  Q>eclal  Jurors.  These  were  admit- 
tedly the  Jiiry  for  the  term,  and  their  names 
were  drawn  by  lot  Attet  this,  In  the  same 
writ,  the  sheriff  was  instructed  to  snaunon 
24  additional  qualified  Jurors  of  Olllesple 
county  to  appear  before  tbe  district  court  on. 
the  day  set  for  trial.  The  court  In  his  ex- 
I^natlon  to  this  bill,  states  that  on  the  first 
day  of  the  term  of  tbe  court  It  was  ascertain- 
ed that  the  jnry  commissioners  had  only  se- 
lected 36  special  Jurors  to  serve  for  the  first 
week  of  the  court  and  the  court  knowing 
that  said  number  was  Insufflcioit  from 
which  to  procure  a  Jury,  ordered  the  clerk  to 
draw  the  nan]«8  of  36  regular  Jurors,  aa  re- 
quired by  law,  and  place  them  In  tbe  list  In 
the  order  drawn,  which  was  done,  and  the 
sheriff  was  ordered  to  summon  24  additional 
qualified  talesmen,  after  summoning  tlie  96 
regular  Jurors,  which  was  done  by  him;  that 
said  36  regular  Jurms  were  summoned,  and 
th^  were  first  tendered  as  }urors  upon  tbls 
trial  In  their  r^ular  ord&e.  After  this  was 
exhausted,  the  additional  talesmen  who  bad 
been  smnmoned  were  brought  In,  and  the 
Jury  completed;  defendant  having  exhausted 
only  14  challenges.  The  effect  of  thla  order 
fw  special  venire  was  to  order  a  venire  of 
36  Junvs  to  try  the  case,  and  the  remainder 
of  tbe  iurora  summoned  were  talesmen,  and 
not  a  part  of  the  special  venire,  which,  In 
aceoxdanee  with  law,  Is  required  to  be  drawn 
by  lot  from  the  bo^  of  Jurors  selected  for 
the  term  of  court  While  the  action  of  tbe 
court  in  ordering  the  sheriff  to  summon  the 
talesmen.  In  oumectlon  with  the  cq>ecial 
venire,  was  irregular,  yet  this  was  no  reason 
to  quash  tbe  special  venire.  If  appellant 
was  not  satisfied  with  the  mode  of  summon- 
ing talesmen,  oe  dlssatlafled  with  the  tales- 
men brought  in  In  this  manner,  be  might 
have  made  a  motion  to  quash  that  portion  of 
tbe  writ  In  regard  to  said  talesmen.  The 
court  thai  might  bave  set  aside  the  order 
tor  the  talesmen,  and  ordered  the  sheriff  to 
•anunon  a  new  list  of  talesmen.  The  ob- 
jection of  appellant  aa  to  the  talesmen,  as 
we  understand  It,  was  because  they  were  not 
placed  in  tbe  b<s,  and  drawn  by  lot,  and 
placed  on  the  list  in  tbe  ordor  drawn.  We 
do  not  nndentand  tbe  statute  to  require  thla 
procedure.  Of  course,  when  tbeae  taleesnea 
were  brought  In,  if  request  had  been  made 
tbat  their  names  be  placed  In  the  box  and 
then  drawn  by  tbe  clerk,  th^  ooold  bave 
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been  no  objection,  but  tbe  statute  does  net 
seem  to  apprehmd  this  method  as  to  tales- 
men.  See  articles  647-649.  Code  Gr.  Proc. 

When  tbe  witness  Mon  Turner  was  ^aosd 
on  the  stand  by  the  atote,  appellant  showed 
that  said  witness  bad  been  indicted  for  a 
felony,  and  was  not  competent  to  testify.  In 
response  to  this,  the  state  presented  what 
was  claimed  to  be  a  pardon,  dated  January 
9,  1908.  Tbe  redtala  thereof  stated.  In  ef- 
fect that  said  Turner  had  been  nmvlcted  of 
rape:  In  1874  in  the  district  court  of  Biunet 
county,  and  sentenced  to  the  penitentlaTy  tor 
five  years;  that  he  bad  served  out  his  tenn, 
and  thereafter,  on  June  22,  1876,  a  pardon 
was  issued  in  hia  favor  by  Gov.  Ckike^  but 
that  said  [lardon  failed,  in  terms,  to  restore 
him  to  citizenship  and  the  right  of  auttrage. 
Said  document  furthM  recited  "that  Inaa- 
much  aa  the  testimony  of  said  witness  is  re* 
quired  in  a  criminal  case  pending  In  Llano 
county:  Now,  therefore,  I,  Joseph  D.  Bay- 
ers, Oovwnor  of  T^s,  do,  by  virtue  of  the 
authority  vested  In  me  by  the  Constitution 
and  laws  of  this  state,  bereby,  for  the  rea- 
sons speclflod,  now  on  file  in  the  office  of  tbe 
Secretary  of  State,  grant  the  above-named 
convict  a  full  pardon,  and  restore  blm  to  full 
(dtlaensblp  and  the  right  of  suffrage."  Tbls 
Instrument  was  objected  to  on  the  ground 
^t  It  was  not  the  original  pardon,  nos  a 
certified  copy,  but  tljat  it  affirmatively  show- 
ed on  its  face  tbat  another  pardon  had  pre- 
viously been  granted,  and  tbat  therefore  the 
executive  power  of  the  Governor  had  been 
ftxbausted,  and  that  said  paper  did  not  con- 
Btitote  a  pardon.  Of  course,  this  was  not  a 
certified  copy  of  an  edsting  pardon,  and  we 
may  reject  tbat  portion  of  the  paper;  but 
the  remainder  cerialnly  contains  the  essen- 
tial elements  of  a  pardon,  and  as  sucb  it  au- 
thorized tbe  witness  to  testify.  Of  course, 
It  wIU  not  be  contended  that  a  pardon  can- 
not be  granted  after  tbe  expiration  of  a  pris- 
oner's term  of  service.  Hunnlcutt  v.  State, 
IS  Tex.  App.  498,  51  Am.  Rep.  330.  Nor  can 
tlie  motives  of  the  executive  be  qnestloned 
In  the  courts  as  to  his  reason  for  granting  a 
pardon.  Be  may  have  granted  the  pardon 
in  the  present  case,  as  recited,  in  order  to 
restore  the  competency  of  the  witness  -to  tes- 
tify. This  may  have  been  a  misapprehen- 
sion as  to  the  effect  of  the  original  pardon, 
but  it  was  none  tbe  less  a  pardon.  Martin 
T.  State,  21  Tex.  App.  1, 17  S.  W.  430. 

Appellant  assigns  as  .  error  tbe  action  of 
the  court  in  permitting  the  witnesses  Har- 
gan,  Wallace,  and  Moses  to  testify  that  they 
had  not  promised  Ike  Barber  that  he  would 
not  be  prosecuted  upon  a  certain  charge 
against  him  for  tbe  theft  of  hogs  If  he  would 
testis  to  what  he  knew  about  the  killing  of 
Rowntree.  This  was  objected  to  "because 
tbe  testimony  was  calculated  to  support  the 
testimony  of  Barber,  whom  the  defendant 
bad  not  attempted  to  Impeach  upon  that  Is- 
sue; It  being  purely  collateral  (the  witness 
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Barber  barlug  previously  answered  the  same 
question  In  the  negative);  that  because  sakt 
witness  had  been  Impeached  by  contradic* 
tory  statements  on  other  matters,  and  by 
showing  that  he  had  previously  been  charged 
with  other  crimes,  and  that  his  reputation 
for  truth  and  veracity  waa  bad,  tills  did  not 
Justify  the  state  fn  conroboratlng  him  In  the 
method  adc^ted."  The  court,  In  his  explana- 
tion, states  an  attempt  was  made  by  appel- 
lant to  show  that  said  witness  Barber  had  a 
motive  for  fabricating  his  testimony,  and 
that  the  testimony  was  admitted  in  order  to 
corroborate  him.  And  he  further  shows  by 
the  bill,  as  we  understand  it,  that  appellant 
placed  Ed  Stewart  on  the  stand,  and  he  tes- 
tified, In  effect  that  Barber  did  make  the 
statement  inquired  about,  or  statements  sab- 
stantlally  contradictory  of  bis  statemoit 
The  authorities  permit  tills  character  of  ev- 
idence where  an  attempt  is  made  to  show 
that  the  testimony  has  been  recently  fabri- 
cated on  some  motive  suggested,  especially 
when  the  witness  stands  contradicted  as  to 
his  testimony.  Rlojas  v.  State,  86  Tex.  Cr. 
R.  ISR.  36  8.  W.  208.  However,  if  It  be  con- 
ceded that  said  testimony  was  Improperly 
admitted,  we  fall  to  see  how  it  could  iter- 
ate to  the  Injury  of  appellant.  If  appellant, 
as  contended  by  him,  accepted  tbe  statement 
of  Barber  as  trae,  the  corroborating  evidence 
did  not  render  tt  any  more  true,  and  conse- 
quently was  not  Injurious. 

During  the  trial  the  state  was  permitted 
to  impeach  appellant's  witness  Jim  Wyckoff 
by  Miss  Delia  Edwards.  Wyckoff  was  used 
to  prove  an  alibi  for  appellant,  and  on  cross- 
examination  by  tbe  state  he  was  asked  if, 
on  a  certain  occasion  (usmlng  time,  person, 
and  place  involved),  he  did  not  tell  Delia  Bd- 
wards  that,  on  the  night  before  Eowntree 
was  killed,  "your  wife  was  to  go  to  church 
with  Sam  Locklln,  but  that  he  did  not  come, 
and  your  wife  did  not  go  to  church  that 
iiiRht."  He  answered  "No."  The  state  wss 
then  permitted  to  impeach  him  by  Miss  Delta 
Edwards.  Tills  was  objected  to  because  It 
Involved  the  act  and  declaration  of  tbe  wife 
a^lnst  the  husband  as  to  a  matter  about 
which  she  had  not  been  examined  by  defend- 
ant, and  because  certain  matters  Involved 
In  the  former  interrogatory  to  this  witness 
could  not  be  separated  from  the  mattera  ask- 
ed about  In  tbe  last  Interrogatory.  The  court 
explains  this  testimony  by  stating  that  all 
declarations,  etc.,  of  the  wife  of  defendant, 
were  excluded,  and  the  testimony  was  only 
admitted  as  affecting  the  credibility  of  the 
witness  Jim  WyckofC.  In  this  we  are  unable 
to  discern  any  error. 

BUI  of  exceptions  No,  7  shows  that  E.  T. 
Moore,  In  closing  the  argument  for  the  pros- 
ecution, used  tiie  following  language:  "If 
you  find  defendant  guilty,  and  you  commit 
any  error  in  doing  so,  he  has  a  right  to  make 
a  motion  for  a  new  trial,  and  have  It  pre- 
sented to  the  court,  and  then  he  has  a  r^ht 
to  ai^eal  to  the  upper  court,  and  have  it 


reviewed  there,  and  on  another  trial  more  ev- 
idence may  be  presented,  and  then  there  Is 
the  pardoning  power,  if  it  Is  discovered  aft- 
erwards that  any  error  has  been  committed 
in  the  trial  of  this  ease;  but,  if  yon  find  the 
defendant  not  guilty,  the  matter  is  forever 
settled."  Appellant  objected  to  this,  and  ver- 
bally requested  the  court  to  Instruct  the  Jnry 
that  Bsid  argument  waa  Improper,  etc.  The 
court  further  explains  this  bill  by  stating 
that  no  special  requested  instructions  asking 
the  Jury  to  disregard  said  argument  was  sub- 
mitted to  the  court  in  .writing,  and  the  ob- 
jection was  floade  verbally  after  the  argu- 
ment had  closed;  counsel  for  the  defendant 
stating  that  they  did  not  want  to  Interrupt 
counsel  tot  the  state  during  the  argument 
In  support  of  his  contention  that  this  bill  con- 
tains reversible  error,  we  are  referred  to 
Crow  V.  State,  83  Tex.  Cr.  B.  201,  26  a  W. 
200;  Brasell  v.  State.  88  Tex.  Cr.  B.  833.  2S  * 
S.  W.  72a  In  both  of  said  cases,  remarks  of 
a  similar  character  were  held  to  be  cause 
for  reversal.  However,  the  rule  at  that  time 
appears  to  have  been  dlCFerent  from  that 
since  adopted;  the  general  rale  now  being, 
in  order  to  constitute  lmpr(4>er  argument 
ground  for  reversal,  opposing  counsel  must 
have  objected,  at  the  time,  and  requested  the 
court  to  charge  the  Jury  to  disregard  such  ar- 
gument; that  is,  a  charge  In  writing  must 
be  requested  and  refused,  and  an  exception 
taken  to  the  action  of  the  court  in  order  to 
constitute  ground  for  reversal.  See  section 
776,  subd.  2,  White's  Ann.  Code  Cr.  Proc., 
for  authorities.  As  an  exception  to  this  rule, 
It  is  held  that.  If  tbe  language  used  In  the  ar- 
gument Is  of  such  an  Inflammatory  character 
as,  under  the  circumstances,  is  calculated 
to  injuriously  affect  the  prisoner-nsuch  that 
even  a  written  charge  would  not  ordinarily  • 
cure— then  the  court  will  reverse,  although 
no  written  instruction  was  asked  and  refus- 
ed. Beason  v.  State,  67  S.  W,  90,  4  Tex.  Ot 
Rep.  23»:  Smith  v.  State,  68  S.  W.  995.  6 
Tex.  Ct.  Rep.  372.  Tested  by  these  rules,  it 
does  not  occur  to  us  that  the  langiuge  here 
used  by  counsel  was  of  that  character  which 
relieved  appellant  from  promptly  taking  a 
1)111  of  exceptions  thereto,  and  then  request- 
ing a  written  chnrge  on  the  subject  The  lan- 
guage whlc>h  was  Imputed  to  counsel  for  tbe 
state  waa  a  reference  to  appellant's  legal 
rights  In  case  of  conviction,  and  a  matter 
about  which  the  Jury  must  be  presumed  to 
have  known,  as  they  are  charged  with  a 
knowledge  of  the  law.  It  does  not  occur  to  us 
that  tbe  argument  Is  of  such  an  Inflammatory 
character  as  would  afford  ground  for  re- 
versal. In  tiie  absence  of  a  requested  charge 
on  tbe  subject,  and  a  bill  of  exceptions  taken 
to  the  refusal  of  the  court  to  give  the  same. 

Appellant  also  excepted  to  the  argument 
of  counsel  for  the  state  In  alluding  to  the 
fact  tiiat  appellant  failed  to  explain  or  rebut 
certain  criminative  mattera  against  him  by 
the  testimony  of  his  wife,  who  was  a  witness 
on  his  bebalt  This  was  not  error.  Morcer 
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T.  State,  17  Tex.  App.  467;  Armatrons  t. 
State,  34  Tex.  Cr.  R.  248,  80  S.  W.  233. 

An  exception  was  taken  to  tbe  refusal  of 
tbe  conrt  to  permit  testtmoDy  to  impeach  the 
witnesses  Ike  Barber  and  Mon  Turner  for 
moFBllty,  bones^,  and  integrity.  Tbe  fullest 
latitude  was  given  In  regard  to  these  wit- 
nesses as  to  their  reputation  for  truth,  and  It 
was  also  permitted  to  be  shown  that  they 
had  been  charged  with  other  felonies.  It 
does  not  occur  to  ua  that  their  reputation 
for  morality  and  honesty  was  Involved  in 
this  case. 

A  number  of  receptions  were  reserved  to 
the  charge  of  the  conrt,  and  to  the  refusal 
of  the  court  to  give  certain  requested  Instmc-  | 
tlons— among  other  things,  that  the  court  j 
should  have  submitted  to  the  jury  whether  ; 
or  not  J.  E.  Davis  was  an  accomplice.  We 
have  examined  the  record  in  this  respect,  and. 
do  not  believe  that  the  court  was  required 
to  instruct  the  jury  on  this  subject   As  to 
the  other  exceptions  to  tbe  charge,  we  have  I 
examined  the  same,  and  believe  that  the  ■ 
charge  Is  a  full  and  fair  exposition  of  the  law  | 
ai^llcable  to  the  facts  of  the  case,  and  that  \ 
none  of  tbe  requested  charges  were  called  ' 
for.  I 

Appellant  urgently  insists  that  this  case 
should  be  reversed  t)ecau8e  ttie  testimony  is  in- 
sufficient to  airport  the  verdict.  In  that  there 
Is  no  evidence  corroborative  of  the  accom- 
plices Barber  and  Turner,  and  tending  to 
connect  appellant  with  the  offense  charged. 
In  support  of  his  contention  he  cites  as  to  a 
DunibtiT  of  authorities.  So  far  as  the  rule  of 
law  is  concerned,  that  is  statutory,  and  the 
only  difficulty  Is  In  applying  thia  rule  to  tbe 
varied  facts  in  each  particular  case.  What- 
ever apparent  confusion  may  exist  In  the 
rases  on  corroboration  arises  from  the  focts 
developed  in  sacb  case,  and  the  point  of  view 
with  which  they  seem  to  have  been  regard- 
ed, because  it  is  beyond  question  that  some 
of  the  cases  seem  to  apply  a  stricter  rule 
with  reference  to  the  measure  of  corrobora- 
tion that  do  others.  However,  the  same  rule 
of  law  Is  adhered  to  in  all  the  cases;  that  is, 
that  tbe  testimony  aside  from  that  of  the 
accomplices  must  tend  In  some  degree  to 
connect  appellant  with  tbe  commission  of 
the  offense.  Without  going  Into  the  detolls 
of  the  homicide,  it  is  sufficient  to  state  that 
the  two  accomplices.  Barber  and  Tomer,  who 
In  the  main  eozroborato  each  otter,  make  out 
a  complete  case,  showing  a  conspiracy  to  as- 
Bssslnate  deceased,  Rowntree,  entei^d  into 
between  appellant,  Ike  Barber,  and  A.  K. 
Scott,  and  possibly  others.  In  pursuance  of 
this  plan,  the  murder  was  ctmsnmmated  on 
dther  Wednesday  or  Thursday  momtog, 
ahont  July  20, 1883,  by  Ike  Barba  and  appel< 
lant.  who  lay  Is  wait  for  their  victim  on  the 
roadside  between  Llano  and  tbe  borne  of  de- 
ceased. One  wttnesa,  to  wit,  Henry  Haynes, 
who  was  not  on  accomplice,  tratlfled  to  a 
secret  confwence  between  appellant  and  Ike 
Barber  a  few  nigbte  before  the  homicide^ 


Davis,  another  witness  not  Implicated  hi  the 
offense,  testified  that  appellant  came  to  bis 
house  on  the  Saturday  evening  immediately 
after  tbe  homicide,  which  occurred  on  Wed- 
nesday or  Thursday,  and  desired  him  to  go 
to  Llano  to  assist  his  friend  Scott,  who  was 
under  arrest,  and  threatened  with  a  mob. 
In  that  connection,  he  proposed  that  Davis 
should  ride  his  (appellaof  s)  horse,  and  hi 
wanted  him  to  take  the  shoes  off  tbe  horse 
before  undertaking  the  trip.  Witness  told 
him  that  he  did  not  want  to  go,  as  somebody 
might  know  the  horse.  Appellant  desired 
him  to  start  that  evening  to  Llano,  which 
was  some  27  miles  distant  from  Loyal  Val- 
1^,  where  they  resided.  This  witness  also 
testified  that  appellant  exchanged  his  boots' 
with  one  Forest  Oommaoder,  as  he  saw  ap- 
pellant's boote  on  said  Commander  on  the 
following  Monday.  He  also  relates  that  he 
went  to  appellant's  bouse  on  this  same  day, 
and  there  saw  a  new  Winchester  In  the  room. 
Appellant  said  it  was  a  present  to  him,  and 
told  witness  It  was  not  the  only  gun  he  had. 
and  then  appellant  turned  up  the  mattress 
and  showed  him  another  Winchester.  Wit- 
ness remarked  to  appellant,  "Sam,  yon  are 
a  damn  fbol  to  have  these  guns  around  here, 
for  you  know  you  ore  under  suspicion  for 
killing  Rowntree,  and  you  are  llke^  to  be 
arrested  at  any  time."  Appellant  replied 
tiiat  he  knew  It.  On  the  next  miumlng  Lock- 
lln  came  to  blm,  and  desired  witness  to  take 
the  guns  and  keep  them  until  tbe  excitement 
was  over,  whldi  witness  declined,  stating 
that  everybody  knew  he  had  no  guns.  Hans 
BiEarscball,  another  witness,  who  wss  not  an 
accomplice,  testified  that  he  was  a  bUck- 
smlth,  and  abont  11  or  12  o'clock  on  the  day 
of  the  homicide  he  was  ot  his  home,  In  Loy- 
al yaney/>  shoeing  a  horse.  Locklln,  who 
was  a  near  neighbor,  came  by,  and  asked 
him  If  he  bad  seen  his  horae  going  np  the 
lane.  Witoesa  replied  "No."  Another  par- 
ty, stendlng  near,  stated  that  he  had  seen  his 
horse,  and  that  it  looked  mighty  hard,  to 
whldi  an>ellant  replied  that  he  had  reason 
to  look  hard;  that,  if  he  had  gone  tlnongh 
what  bis  b<mn  had,  'he  would  look  hard,  too. 
Later  in  tbe  same  afternoon  the  same  wit- 
ness testified  that  he  again  saw  appellant, 
and  Mked  him  if  he  had  seen  Bob  Mose- 
ley;  to  which  appellant  replied,  "Xo;  but 
that  be  had  seen  another  Bob."  This  wsa 
the  name  by  which  deceased  was  ftmlllarly 
known.  This  same  witness  also  testified 
that,  abcmt  a  year  after  the  homicide,  he, 
with  appellant  and  others,  were  camping  out 
on  Hickory  creek,  fishing;  that  he  heard  ap- 
pellant and  one  Stone  have  a  conversation 
t(^ther.  In  which  the  name  "Bob"  was  men- 
tioned, and  appellant  stated,  "I  was  standing 
there,  but  didn't  pull  the  trigger."  Subse- 
quently, in  tbe  same  omversatlon,  appellant 
stated  to  witness  that  he  did  not  kill  Rown- 
tree, and  did  not  have  anything  to  do  with  It, 
but  that  he  believed  he  could  put  bis  finger 
on  tbe  man  who  did.   Now,  it  wo  look  to 
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other  testimony— tliat  of  the  BceompHceB-4n 
connection  with  the  physical  facts  surround- 
ing the  homicide,  these  tacts  testified  to  hy 
the  abore  witnesseB  were  BignlflcaDt,  and 
bare  a  braring  on  the  case,  and,  In  om*  opin- 
ion, tend  to  connect  appellant  with  the  com- 
mission of  the  offense.  True,  appellant  at- 
tempted to  explain  them  and  show  their 
^4nt  of  application  or  connection  with  the 
offense;  bat  this  was  a  question  for  the  Jury 
to  determine,  and  they  evidently  believed 
tliat,  when  appellant  sought  a  secret  inter- 
view with  Barber  two  or  three  nights  before 
the  homicide,  it  had  reference  to  the  homi- 
cide which  subsequently  occurred,  in  which 
Barber  admits  his  participation.  Ooubtlen 
they  believed  that  appellant  felt  more  than  a 
passing  Interest  In  his  friend  Scott,  and  want- 
ed to  protect  him  from  a  mob.  But  knowing 
that  the  horses  of  the  perpetrators  had  been 
tracked  from  the  scene  of  the  homicide,  and 
that  one  of  said  horses  was  shod,  and  also 
believing  that  said  tracks  had  been  measur- 
ed, as  well  as  the  foot  tracks  of  those  who 
had  perpetrated  the  murder,  he  desired  to  rid 
himself  of  these  inculpatory  facts ;  and, 
though  he  manifested  solldtnde  as  to  the 
wdfare  of  Scott,  he  was  not  willing  to  risk 
himself  in  an  effort  to  protect  liim,  but 
sought  the  aid  of  witness  as  to  that  matt^. 
Besides  this,  the  jury  may  have  believed  that 
the  conversation  detailed  by  this  witness,  in 
which  the  name  "Bob"  was  used  by  appel- 
lant, and  In  that  connection  stating  that  he 
stood  and  saw  It  done,  but  did  not  pnli 
the  trigger,  had  reference  to  the  prevtous 
murder  of  Bowntree,  especially  as  appellant 
Bobsequently  in  the  same  conversation  In- 
formed witness  tliat  he  had  nothing  to  do 
wttb  the  murder  of  Bowntree,  but  he  coidd 
put  his  finger  on  the  man  who  did.  In  ad- 
dltkm  to  this,  the  jury  might  have  believed 
that  the  convereation  between  Marschall  and 
appelant  tended  to  connect  appellant  with 
the  offense,  Inasmuch  as  appelant  desired 
to  have  the  witness  take  charge  of  his  guns 
and  keep  them;  thus  attempting  to  fabricate 
evidence,  in  order  to  avert  suspicion  from 
himself.  As  stated  before,  it  oocih'S  to  us 
that  these  circumstances,  and  others  testi- 
fied to  by  witnesses  other  than  the  accom- 
plices, tended  to  connect  appellant  with  the 
oflBease  charged.  They  were  unquestionably 
of  a  criminative  character,  and  their  refer- 
ence and  bearing  was  a  question  for  the 
jury.  The  facts  of  this  case  may  not  be  as 
strong  as  some  of  the  cases  in  which  the 
question  of  corroboration  of  accomplice's  tes- 
timony has  been  presented  to  this  court,  but, 
to  our  minds,  they  ere  much  stronger  than 
the  facts  presented  in  some  of  the  cases.  See 
Martin  v.  State,  21  Tex.  App.  1,  17  S.  W. 
480;  Williamson  v.  State  (Cr.  App.)  48  S.  W. 
523;  WUHams  v.  State,  33  Tex.  Cr.  R.  128, 
25  S.  W.  629,  28  S.  W.  058.  47  Am.  St  Rep. 
21. 

We  find  no  error  in  the  leeoei,  and  the 
judgment  is  affirmed. 


On  Rehearfng. 
(June  23.  1903.) 

The  judgment  was  affirmed  at  a  prerioiis 

day  of  this  tenn,  and  now  comes  before  ns 
on  motion  for  r^iearlng.   Appellant  Inetets 
on  nothing  new  in  his  motion  for  rehearing, 
but  strongly  reiterates  his  contentious  which 
I  were  disposed  of  in  the  original  (^InkHi. 
I  However.  Inasmndi  as  he  strenuously  urges 
I  that  the  court  was  in  error  as  to  some  of 
I  thea^  propositions,  we  wlU  again  review  w»ne 
of  the  questions. 

It  Is  urged  that  this  court  Is  in  errw  in 
holding  that  the  judge  who  tried  the  case 
was  not  disquaimed.   If  the  decision  in  Utz- 
:  man  v.  State,  32  Tex.  Or.  R.  426,  24  S.  W. 
I  412,  announces  a  sound  doctrine  (and  we  no- 
;  tice  that  appellant  has  not  criticised  or  dte- 
i  cussed  it),  then,  clearly,  the  opinion  of  this 
.  court  is  correct  on  the  Issue  as  presrated 
here.   In  that  case  there  was  no  queatton  *as 
to  the  official  character  of  the  district  attor- 
j  ney,  who  was  afterwards  the  judge  and  tirted 
I  the  case.   As  such,  it  was  his  duty  to  iwtMe- 
I  cute  the  same,  and  he  was  the  repository  of 
I  the  secrets  of  the  state's  case,  whetlier  he 
I  actually  prosecuted  said  case  or  not;  and  It 
'  was  no  answer  to  say  that  be  did  not  actnal- 
I  ly  engage  in  the  prosecution.  But  here  the 
I  alleged  prosecutor  was  a  mere  voluntett, 
with  no  official  character.   The  judge  had  do 
airthoiity  to  appoint  him  to  go  before  the 
grand  jury.   And  we  apprehend,  If  he  had 
undeortaken  to  prosecute  a  case  on  belialt  of 
the  state,  by  virtue  of  an  assumed  official 
j  position  (the  district  attorney  being  present 
at  the  time),  on  objection  he  would  not  have 
been  permitted  to  do  so.   But  concede  his 
I  official  character  (and  that  was  hie  sole  title 
I  to  appear  In  the  case,  as  he  was  not  prlvate- 
'  ly  employed);  be  did  not  appear  In  tUs  ap- 
I  pdtanfs  case  as  against  him.   And  in  this 
I  C(mnection  we  refer  to  a  prlndlple  of  lav 
which  prevails  throughsot  our  entire  orlm- 
Inal  jurisprudence,  to  wit,  that  each  defend- 
ant, although  two  or  mere  may  be  diacged 
with  the  same  offense,  has  a  separate  and 
I  distinct  case.   Their  defenses  may  not  only 
be  distinct  and  different,  but  may  be  an- 
tagonistic, BO  that  tlie  same  attorney,  as  is 
sometimes  the  case,  may  be  empk^ed  to 
prosecute  one  and  defend  the  other;  and 
there  Is  no  incongruity  In  such  en^iloyment 
If  this  be  correct,  then  it  would  not  follow 
that,  although  the  judge  ntay  have  been  dis- 
qualified as  to  Barb»,  he  could  recuse  Um- 
self  as  to  Locklln,  who,  at  the  time  he  may 
have  prosecuted  Barber,  was  not  even  known 
as  an  accused  per6<m.   We  are  familiar  witii 
the  civil  decisions  referred  to  by  ai^elkint, 
and  do  not  believe  that,  when  properly  con- 
fitmed,  they  militate  against  the  views  here 
announced.    In  Slaven  v.  Wheeler,  58  Tex. 
23,  according  to  the  opinion,  the  judge  had 
consulted  and  givoi  advice  In  the  same  case; 
that  Is,  in  regard  to  the  idalBtlff's  right  to 
the  land  In  oontcoversy  la  the  snbsetnent 
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suit,  Id  wblcb  it  was  held  he  was  disqualified. 
In  Newcome  v.  Light,  58  Tex.  1-11,  44  Am. 
Rep.  G04,  the  parties  were  the  same,  only 
the  positions  as  plalctlEf  aud  defendant  In 
the  divorce  suit  were  reversed.  In  that  case 
it  was  held  that  the  Judge  who  appeared  for 
the  plaintiff  lu  the  former  suit  was  disquali- 
fied to  try  the  subsequent  suit  The  cause  ot 
action,  however,  was  difEerent  in  the  two 
suits.  We  ate  iucllned  to  believe  that  the 
doctrine  may  have  been  carried  too  far  in 
said  case.  However,  we  do  not  believe  it 
inipingea  on  our  views  In  this  case.  Here 
the  parties  were  not  the  same,  aud  we  do 
Dot  believe,  simply  because  the  judge  may 
have  tried  a  suit  involving  some  of  the  same 
questions,  it  disqualifies  htm  In  a  case  where 
tbe  parties  are  diCCerent;  and  such,  we  be- 
lieve, is  the  holding  of  tbe  courts.  Tills  waa 
a  case  between  the  state  of  Texas  and  Sam 
Locklin,  aud  the  judge  had  never  previously 
had  any  connection  with  that  case,  whatever 
may  have  been  his  attitude  with  reference  to 
tbe  case  of  tbe  state  of  Texas  against  Bar- 
ber for  the  same  offense.  While  it  is  true 
that  the  corpus  delicti  In  either  case  must  be 
determined,  the  miain  question— In  fact,  the 
only  question  here— waa  the  guilt  or  inno- 
cence of  appellant  of  tbe  offense  charged. 
Considering  tbe  record  in  this  case  as  the 
question  is  presented  to  ns,  we  do  not  be- 
lieve that  Judge  Martin  waa  disqualified  to 
try  the  case. 

Appellant  also  maintains  that  we  comniit- 
ted  an  error  in  holding  that  Uon  Turner  was 
qualified  to  testify,  and  In  this  connection  be 
insists  that  the  recitals  in  the  pardon  pre- 
sented operated  as  an  estoppel  In  a  deed. 
We  do  not  tmderstaud  the  pardon  here  pre- 
sented recites  any  outstanding  title  In  some 
one  else,  but,  if  it  shows  anything,  it  con- 
tains a  recital  in  favor  of  the  wltufss,  and 
shows  that  he  was  tbe  same  party  previously 
pardoned.  We  understand  that  parol  evi- 
dence, if  not  objected  to,  would  prove  a  par- 
don. No  objection  was  made  to  this  recita- 
tion, and,  if  it  be  put  on  the  same  plane  with 
parol  evidence,  It  would  slww  a  pardon,  and 
the  right  of  the  witness  to  testify.  But  if 
this  view  be  rejected  as  unsound,  then.  In 
our  opinion,  the  recitation  could  be  rejected 
as  surplusage,  and  the  paper  presented  In 
evidence  would  be  regarded  as  a  pardon,  be- 
cause It  contalna  all  the  eBsentlal  elementa 
of  a  pardon. 

Appellant  says  that  we  were  mistaken  in 
the  original  opinion  as  to  when  the  rule  was 
adopted  requiring  an  accused  to  present  writ- 
ten instructions,  and  have  them  refused,  be- 
fore he  could  take  advantage  pf  an  Improper 
nrgumeat  on  tbe  part  of  the  state;  that  the 
same  was  in  vogue  prior  to  the  Cases  of 
Crow  and  Brazzel,  cited  in  the  original  op- 
inion.* Appellant  may  be  correct  as  to  that; 
but  here  he  did  not  even  take  an  exception  or 
call  the  court's  attention  to  the  matter  while 
tbe  alleged  Improper  argument  was  being 


made  to  tbe  jury,  and  tbe  matter  was  not 
called  to  the  attention  of  the  court  in  any 
wise  imtil  after  the  argument  had  closed, 
and  no  charge  was  asked.  Under  such  cir- 
cumstances, we  would  only  feel  authorized 
to  reverse  the  case  when  the  argument  was 
of  sucl^  a  character  as  was  calculated  to 
operate  greatly  to  the  prejudice  of  appellant, 
and  likely  to  Influence  the  result.  We  are  of 
opinion  that  whatever  may  have  been  said 
as  to  a  matter  of  this  character  In  Orow's 
Cose,  under  the  circujnstances  of  this  case 
as  here  presented,  the  remarks  of  counsel 
were  not  of  that  cliara£ter  so  as  to  authorise 
a  reversal. 

It  is  again  contended  that  the  accomplices 
Turner  and  Barber  are  not  corroborated,  and 
that  the  case  should  be  reversed  on  this 
ground.  In-  tbe  opinion  we  mention  a  num- 
ber of  matters  which.  In  our  judgment, 
tended  to  corroborate  the  accomplices;  but 
appellant  insists,  as  we  understand  it,  that 
the  accomplices  must  be  literally  corroborat- 
ed throughout,  and.  If  upon  some  material 
Issue  they  are  contradicted,  tbe  corrohoratiou 
is  not  sufficient.  For  Instance,  be  says  that 
the  accomplice  Barber  Is  contradicted  as  to 
the  route  taken  by  hUn  and  Locklln  after  the 
commission  of  the  homicide;  the  evidence 
showing  that  the  parties  who  did  the  killing 
afterwards  went  to  the  dead  l)Ody  at  the 
gate,  making  a  loop  in  their  route,  whereas 
Barber  testified  that  they  took  no  snob  route. 
And  again,  that  Lockliu's  statement,  proved 
by  another  witness,  that  he  did  not  pull  the 
trigger,  but  was  present  -wbea  tbe  ktlUog  was 
done  (assuming  that  It  referred  to  Rown- 
tree),  contradicted  Barber,  who  testified  that 
UKklLn  did  pull  the  trigger,  and  that  he  him- 
self did  not  shoot  Rowntree.  In  regard  to 
this  matter,  we  hold  that  tbe  proper  Inter- 
pretation of  the  statute  with  reference  to 
the  corroboration  of  accomplices  refers  to  the 
main  fact— In  this  case,  to  the  fact  ot  kllUng 
— and  although  tbe  evidence  may  show,  as 
to  some  of  the  details,  that  the  accompUce 
made  a  false  statement,  yet,  if  he  U  cor- 
roborated as  to  the  main  fact,  or  the  testi- 
mony tends  to  corroborate  the  accomplice  as 
to  the  maiu  fact,  such  corrotroratiOB  is  snf- 
flclent  To  illustrate:  Suppose  we  have  in 
this  case  unquestioned  evidence  that  defend- 
ant did  not  take  the  route  testified  to  by  the 
accomplice  In  leaving  the  scene  of  the  homi- 
cide, or  that  the  killing  was  done  In  a  differ- 
ent manner  from  that  detailed  by  the  ac- 
complice, but  the  outside  proof  showA  or 
tends  to  show  that,  notwithstanding  this, 
Locklln  was  present  and  participated  In  tbe 
killing:  could  it  be  reasonably  contended 
that  there  was  no  corroboration?  Yet  snch 
seems  to  be  the  doctrine  Insisted  on  by  ap- 
pellant.  We  do  not  believe  this  sound. 

We  have  carefully  reviewed  the  questions 
presented,  and.  finding  no  error  such  as 
would  require  a  reversal,  the  motion  for  re- 
hearing is  overruled. 
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JENKINS  V.  STATE.* 

(Oonrt  of  GrimluBl  ^peala  of  Texas.  May  20, 

1803.) 

HOMICIDE— ALIBI— WITNESSES  —  CROSS-EXAM- 
INATION—IMPEACH M  EN  T—F  00  T  PRl  N  T  S—E  V I - 
DENCB— INSPECTION  OP  PUBLIC  DOCUMENTS 
-RIGHT  OP  ACCUSBD-^AUBI  OF  AGCOUFLICB 
—INSTRUCTION. 

1.  Whether  a  record  of  proceedings  before  a 
Justice,  including  testimony  of  witnesses,  and 
which  is  in  the  bands  of  the  Btate,  is  of  an 
ioquest.  or  of  proceedings  to  diecover  the  mur- 
derer, under  Code  Or.  Proc.  1895,  arts.  941, 
942,  if  the  proceedings  were  authorized  by  law, 
it  was  a  public  document;  and,  on  proper  mo- 
tion, accused  had  a  right  to  the  inspectioa  there- 
of. 

2.  In  a  prosecution  for  murder,  it  was  proper 
for  the  state  to  show  the  morements  of  an 
accomplice,  who  turned  state's  evidence,  in  con- 
nection with  the  homicide,  up  to  and  including 
his  arrest. 

8.  Movements  of  conspirators  to  commit  mur- 
der, before  and  duriug  the  momiog  of  the 
homicide,  and  both  before  and  immediately  after 
its  commissiou,  ma^  be  shown  by  the  state. 

4.  Id  a  prosecution  for  homicide,  where  ac- 
cused's witness  testified  to  an  alibi  in  favor  of 
an  accomplice,  thas  disproving  the  conspiracy 
pro  tanto,  the  state  may  idiow  on  cross-examina- 
tion, and  for  the  purpose  of  impeachment,  that 
the  witness  had  made  statements  to  others  in 
conflict  with  her  testimony, 

5.  Where,  iu  a  prosecution  for  homidde,  ac- 
cused's witness  testified  that  when  she  left  de- 
cedent's home,  about  daylight,  decedent  was 
stilt  in  bed,  this  testimony  being  deemed  mate- 
rial by  accused,  the  state  may  impeach  her  by 

K roving  her  statements  that,  when  she  left  the 
ouse,  deceased  was  up. 

6.  Where,  in  a  prosecution  for  homicide,  ac- 
cused's witness  testified  that  the  night  before 
the  murder  she  saw  an  alleged  accomplice, 
who  had  turned  state's  evidence,  and  who  was 
not  of  dark  complexion,  around  decedent's 
house,  the  state  may  impeach  her  by  proving 
her  statement  that  tiie  person  she  saw  was  as 
black  as  a  negro. 

7.  In  a  prosecution  for  homicide.  It  is  proper 
to  show  that  the  imnresaon  of  a  footprint  found 
OD  the  ground  at  the  scene  of  the  murder  pre- 
sented peculiarities  corresponding  to  a  uioe 
worn  liy  accused. 

S.  A  witness  In  a.  criminal  prosecution  cannot 
be  impeached  as  to  his  statement  of  his  belief 
as  to  who  committed  the  crime,  though  bis 
belief  may  have  been  founded  on  statements  of 
fact  of  another  witness,  as  to  which  she  is  im- 
peachable. 

9.  The  Improper  impeachment  of  accused's 
witness  in  a  criminal  case,  whereby  his  cred- 
ibility is  prejudicially  affected,  is  ground  for  re- 
versal. 

10.  In  a  prosecution  for  homicide,  it  la  not  nec- 
essary to  instruct  as  to  the  alibi  of  an  alleged 
accomplice. 

Appeal  frota  District  Oourt,  Bexar  Oonn- 
ty;  John  H.  Olarit,  Jndge. 

John  Jenkins  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Reversed. 

W.A.H.  Miller,  P.  H.  Burmelster,  and  Jno. 
T.  Bivens,  for  appellant  Howard  Martin, 
Asat  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his 
punishment  assessed  at  death;  hence  this 
appeal. 


*RAMrlng  danlfld  June  tS,  UOL 


The  theory  of  the  state  is  that  appellant. 
In  conjunction  with  his  father,  Fred  Jenkins, 
and  one  Bee  Quails,  murdered  Mrs,  Jane 
Barber,  for  which  he  Is  indicted,  and  also 
the  two  sons,  Wiley  and  Levi  Barber,  on  Sep- 
tember 13,  1800;  that  this  was  done  In  pur- 
suance of  a  previously  formed  conspiracy  be- 
tween said  parties,  the  motive  being  gain. 
The  testimony  showed  that  Mrs.  Settle 
Jenkins,  wife  of  Fred  Jenkins,  was  the  only 
belr  of  the  three  persons  who  were  killed, 
and  that  said  persous  were  possessed  of  an 
estate  of  the  value  of  $2,500;  that  appellant 
and  bis  father  were  poor,  and  their  motive 
for  the  homicide  was  that  they  might  suc- 
ceed to  the  property  of  the  deceased;  that 
the  services  of  Bee  Quails,  who  was  also  re- 
lated to  them,  were  secured  by  agreeing  to 
divide  the  money  which  deceased  might 
have,  with  him,  and  also  to  employ  him  to 
superintend  and  take  care  of  a  small  bunch 
of  cattle  belonging  to  deceased,  which  they 
expected  to  obtain.  The  state  mainly  relied 
on  the  evidence  of  Bee  Quails,  who  was  an 
accomplice,  and  this  Is  supported  by  circum- 
stances proven  by  other  witnesses.  Appel- 
lant relied  on  the  weakness  at  the  state's 
case,  and  also  introduced  evidence  tending 
to  establish  an  alibi.  This  is  a  sufficient 
statement  of  the  case  in  order  to  discuss  the 
assignments  of  error. 

Appellant  made  a  motion  to  require  the 
state  to  tnm  over  to  appellant  or  bis  counsel 
certain  proceedings  had  before  the  Justice  of 
the  peace  and  Jndge  Wallace,  which  occur- 
red shortly  after  the  homicide  The  motion 
and  bill  do  not  make  It  clear  whether  this 
WAS  Inquest  testimony,  or  proceedings  set 
on  foot  to  discover  the  murders  under  arti- 
cles 941,  942,  Code  Or.  Proc.  1895.  If  these 
proceedings  were  anthorised  by  law,  and  the 
testimony  of  the  witnesses  taken  down,  it 
was  a  public  document,  and  appellant,  on 
proper  motion,  had  a  right  to  Inspect  and  nse 
it,  if  be  deemed  it  necessary. 

With  regard  to  the  aaslgnmenta  contained 
in  appellant's  second  and  third  bills  of  ex- 
ception, we  bold  tiiat  it  was  competent  for 
the  state  to  show  the  moremcmts  ot  the  ac- 
complice Bee  Quails  In  copnection  with  the 
homi^e,  and  up  to  and  inclndlng  the  time 
of  his  arrest.  And  the  state  was  also  author- 
ised to  show  the  movements  of  the  alleged 
conspirators  before  the  homicide  and  during 
the  morning  of  the  homldd^  both  bef(»e  and 
Immediately  after  its  cunmlssion.  Of  course, 
after  the  homicide,  the  acts  or  dedaratlona 
of  one  would  not  bind  the  others,  and  the 
courts  should  limit  snch  testimony. 

And  in  tills  connection  it  was  pomlsslble 
for  tlie  state  to  prove  by  Mrs.  Bettle  Jenkins, 
the  wife  of  Fred  Jenkins,  in  btx  cross-ex- 
amination, stutemente  contradictory  tq  the 
evidence  given  by  her  in  her  examination 
in  chief.  She  testified  oa  behalf  of  appel- 
lant as  to  an  alibi  in  favor  of  her  husband, 
thns  disproving  the  conspiracy  so  far  as  he 
was  concerned.   And  it  was  competent  on 
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the  part  of  tbe  state  to  abow.  If  It  could,  on 
bae  croaa-ezamlnatlon,  tbat  sbe  bad  made 
atatementa  to  otbera  In  cwfllct  witb  ber  tea- 
timoDy  aa  to  tbe  alfbl  of  ber  bnsband;  and 
If  abe  denied  tbe  fact,  and  alao  denied  mak- 
ing ancb  atatementa.  It  waa  competent  to 
contradict  her,  Inaamucb  aa  ber  allbt  testi- 
mony waa  upon  a  material  lasne. 

We  alao  bold  tbat  It  waa  competent  to  Im- 
peach Mrs.  JenUna,  wife  of  Fred  Jenkins,  by 
proTlng  that  abe  atated  to  wltneaa  Mrs.  Bonr- 
rougba  tbat.  when  abe  left  tbe  Barber  borne, 
Mrs.  Jane  Barber  was  then  up,  and  said  she 
waa  going  to  kill  a  chicken  and  make  some 
broth  for  Wiley  Barber.  Mrs.  Jenkins  had 
been  Introdnced  as  a  wltneaa  tcr  appellant, 
and  ber  teatlmony  tended  atroi^Iy  to  show 
that  ao  tfiT  aa  her  buaband,  Fred  Jenkins, 
waa  concerned,  be  coold  not  have  been  in  a 
conspiracy  to  kill  the  Barber  family.  And  in 
addition  she  testified  on  behalf  of  defendant 
that  when  she  left  tbe  Barber  home,  about 
daylight,  Mn.  Jane  Barber  waa  still  In  bed. 
Tbia  erldence  waa*  evidently  deemed  by  ap- 
pellant to  be  material,  and  upon  this  point 
It  waa  admlaalble  to  prove  by  ber  a  different 
atate  of  facta  with  reference  to  Mra.  Jane 
Barber,  or,  if  she  denied  ancb  condition,  it 
was  competent  to  lay  the  predicate  to  con- 
tradict her  upon  tbla  taeue. 

What  we  have  aald  above  also  applies  to 
tlila  wltneaa  and  to  tbe  witness  Oonley  Jen- 
klna,  witb  reference  to  tbe  atatement  to  tbe 
aberUr  and  otbera  tbat  tbe  person  sbe  saw 
around  tbe  Barber  house  tbe  night  before 
the  killing  waa  black  as  a  negro,  and  she 
conld  Identify  him.  She  had  testified  on  be- 
half of  appellant  tbat  the  peratm  abe  saw 
tb«e  waa  Bee  Qualla,  whom  she  knew  well, 
and  be  waa  not  dark-compl«ioned;  and  it 
waa  proper  for  tbe  atate  to  sbow  by  tier,  if 
it  conld,  tbat  abe  bad  made  a  dur«:ent  state- 
ment aa  to  tbe  person  that  she  saw  there, 
and.  if  ahe  denied  this,  to  permit  her  im- 
peachment, aa  waa  done.  We  gather  from 
the  bUla  of  exception,  aa  well  as  from  tbe 
conduct  of  the  case,  tbat  on  the  trial  it  was 
tbe  endeavor  of  appellant  to  fasten  the  kill- 
ing solely  on  Bee  Quails.  It  appears  tbat 
some  time  subsequrat  to  the  homicide,  and 
after  Quail's  arrest,  be  turned  state's  evl- 
dcDCC,  and  testified  to  a  joint  conspiracy  be- 
tween tbe  two  Jenkinses  and  himself  to  com- 
mit the  murder.  To  rebut  this  theory,  and 
to  fix  the  homicide  solely  upon  Bee  Quails, 
Fred  Jenkins,  and  bis  wtf^  Bettle  Jenkins, 
and  also  Ctmley  Jenkins,  teatlfled  to  facts  ex- 
culpating Fred  Jenkins  and  John  Jmklns, 
but  fixing  and  tending  to  sbow  tbat  Bee 
Quails  alone  was  guilty  of  the  homicide. 
And  In  this  connection  Mrs.  Jenkins  and  Con- 
ley  Jenkins  testified  to  seeing  Bee  Quails 
Im-king  around  the  Barber  premises  during 
the  night  previous  to  the  homicide,  and  en- 
^Tortog  to  break  into  tbe  storeroom.  In 
rebuttal  of  this  testlmcHiy  the  state  was  an- 
thorlzed  to  abow  by  Mrs.  Jenkins  and  Con- 
ley,  if  It  could,  that  it  waa  not  Bee  QuaUa, 


but  some  tma  elae,  aa  black  aa  a  n^iro,  that 
they  saw  there  tbat  night,  or.  If  they  denied 
this,  tbe  state  waa  aatborlaed  to  lay  a  predi- 
cate and  Impeach  them  upon  thla  lasne.  Aa 
I  we  understand  It,  tbla  was  done. 

We  do  not  tbink  the  court  erred  as  pre- 
sented in  bill  of  exceptions  No.  8.  The  bill 
does  not  show  that  appellant  was  ever  char- 
ged with  tbe  offense  of  tbeft  of  chewing  gum 
or  tobacco  in  any  proceeding.  Before  a  wit- 
ness can  be  impeached  by  this  character  of 
evidence,  there  must  be  some  sort  of  charge 
preferred.  Carroll  v.  State,  32  Tex.  Or.  R. 
i  431,  24  S.  W.  100,  40  Am.  SL  Rep.  780;  Brit- 
!  tain  T.  State,  86  Tex.  Cr.  R.  406,  87  S.  W. 
758. 

There  waa  no  error  aa  presmted  in  bill  of 
exceptions  No.  15.  It  la  always  proper  to 
sbow  any  peculiarity  In  footprints— as.  In 
this  case,  to  sbow  that  the  impression  of  the 
track  found  on  the  ground  appeared  as  if 
the  counter  of  the  shoe  projected  over  the 
heel,  and  then  to  sbow  tbat  appellant  wore 
a  shoe  corresponding  with  tbe  track  of  tliat 
character.  We  understand  that  the  court 
excluded  tbe  evidence  of  the  measurement 
of  the  track.  Inasmuch  as  the  measoiemente 
appear  to  have  been  lost. 

It  appears  that  while  Fred  Jenkins  waa  on 
tbe  stand  the  state  was  permitted,  on  cross- 
examination,  to  ask  blm  if  be  did  not  on  Sun- 
day evening,  after  the  killing,  tell  Sh^fl 
Avant  that  he  (Fred  Jenkins)  thought  or  be- 
lieved tbat  some  Mexicans  working  for  Vi- 
cente Agurea  bad  committed  tbe  murder,  to 
which  queatlon  defendant  objected  becanae 
tbe  same  was  a  declaration  of  a  co-consplr- 
ator  after  the  consummation  of  the  conaplr- 
acy.  Tbe  district  attorney  informed  tbe  court 
that  he  waa  laying  a  predicate  to  Impeach 
the  witness  Fred  Jenkins.  Thereupon  the 
court  overruled  the  objections  of  defendant, 
and.  In  reply  to  tbe  question,  the  witness 
answered,  "No;  he  did  not  tell  Sheriff  Avant 
as  stated."  Appellant  objected  to  this  testi- 
mony because  It  was  an  attempt  to  lay  a 
predicote  to  impeach  tbe  witness  Fred  Jen- 
kins on  an  Immaterial  matter,  and  because 
said  testimony  brought  before  tbe  Jury  tbe 
opinion  of  said  witness:  tbat  tbe  testimony 
would  not  afford  a  predicate  for  contradic- 
tion. In  this  connection  the  court  refers  to 
bill  No.  6,  which  Is  really  5  In  the  record. 
This  bin  shows  that  Sheriff  Avant  was  placed 
on  tbe  stand  by  the  state,  and  on  examination 
by  the  state  he  stated  tbat  Fred  Jenkins  told 
blm  tbat  be  thought  or  believed  Mexicans 
working  for  Vlncente  Agurea  bad  committed 
the  murder.  This  testimony  was  objected  to 
because  it  was  tbe  opinion  of  the  witness, 
and  the  declaration  of  an  alleged  co-consplr- 
ator  after  the  commission  of  the  offense  for 
which  the  conspiracy  was  formed,  and  could 
not  bind  or  affect  defendant,  he  not  being 
present,  and  that  it  was  the  Impeachment 
of  tbe  witness  Fred  Jenkins  upon  an  Imma- 
terial matter.  The  court  overruled  tbla  ob- 
jection, and  permitted  the  teatlmony,  quallfy- 
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log  tbe  bill  of  wceptloDs  as  follows:  "Fred 
Jenkins  was  one  of  the  aUeged  conspirators 
and  principals,  according  to  tbe  testimony  of 
Bee  Quails,  who  was  a  confessed  conspir- 
ator and  principal  in  the  commission  of  the 
offense,  and  who  iras  a  witness  for  tbe 
state.  Mrs.  Bettle  Jenkins,  the  wife  of  Fred 
Jenkins,  had  testified  (being  a  witness  for 
tbe  defense)  that  she  had  seen  the  said  Bee 
Quails  just  outside  the  Barber  yard,  wbere 
tbe  offense  was  committed,  on  the  erenlng 
before  the  muider,  about  dusk,  and  pgaln 
later  in  the  night,  and  that  sbe  had  told  her 
husband  of  this  on  the  morning  of  the  mur- 
der, and  before  they  bad  beard  of  the  mur- 
der. And  the  witness  Fred  Jenkins  admit- 
ted on  the  stand  that  he  had  been  so  inform- 
ed by  his  wife  on  the  morning  of  the  mur- 
der, and  said  It  was  before  he  knew  anything 
of  it,  and  the  Jury  were  told  by  the  court  at 
the  time  said  testimony  was  admitted  that 
It  could  only  be  consldwed  by  them  upon 
the  question  of  the  credibility  of  Fred  Jen- 
kins as  a  witness."  If  this  Impeaching  tes- 
timony was  upon  an  Immaterial  matter,  It 
could  not  afford  the  basis  of  an  Impeachment. 
Or  if  it  was  upon  a  material  matter,  and  the 
mere  statement  of  an  opinion,  when  an  opin- 
ion is  not  legitimate  evidence,  it  would  not 
be  admissible.  Drake  t.  State,  29  Tex.  App. 
276,  15  S.  W.  725;  GHl  V.  State.  36  Tex.  Cr. 
R.  590,  88  S.  W.  100.  As  explained  by  the 
learned  judge,  the  testimony  was  evidently 
upon  a  mat«4a]  Issue.  That  Is,  according  to 
the  state's  theory,  Bee  Quails,  In  conjunction 
with  Fred  and  John  Jenkins,  were  the  mur- 
derers of  the  Barber  family.  Appellant  In- 
sisted that  Bee  Quails  alone  committed  tbe 
murder,  and,  lu  pursuance  of  this  latter  the- 
ory, Bettle  Jenkins  testified  to  facts  suggest- 
ing that  Bee  Quails  alone  mast  have  done 
the  murder.  While  it  was  competent  to  con- 
tradict her  as  to  what  she  might  have  stated 
as  to  who  ^e  saw  at  the  Barber  place  on 
tbe  night  of  the  homicide  (and  it  appears 
from  another  bill  of  exceptions  that  this  was 
done),  Btlll  it  was  not  competent  to  lay  the 
predicate  by  Fred  Jenkins  as  to  what  he 
might  have  said  as  to  his  belief  that  Mex- 
icans may  have  committed  the  murder,  al- 
though his  opinion  or  belief  may  have  been 
founded  In  part  on  what  his  wife  told  him. 
Hla  opinion  or  belief  as  to  whether  It  was 
Mexicans  who  may  have  committed  the  hom- 
icide was  Dot  le^tlroate  evidence,  and,  be- 
ing Inadmissible,  be  could  not  be  impeached 
upon  this  issue.  See  WilU(<Hrd  t.  State,  36 
Tex.  Cr.  R.  414,  87  S.  W.  761.  The  effect  of 
the  impeachment  was  to  ^scredlt  the  witness 
Fred  Jenkins  as  to  other  matters  about  which 
he  testified,  that  were  material  on  behalf 
of  appellant,  and  accordingly  was  hurtful  to 
bim. 

Appellant  assii^is  a  number  of  errors  to 
tbe  charge  of  the  court.  We  believe  that  the 
court  properly  charged  with  reference  to 
accomplice  testimony,  and  how  it  should  be 
corroborated;  and  also  tbe  charge  wUh  refer- 


once  to  limiting  certain  testimony  going  to 
the  credit  of  witnesses  was  in  accoEdance 
with  the  authorities,  and  it  was  not  neces- 
sary to  give  the  requeated  instructions  up- 
on these  svhjecta.  Hjowever,  with  reference 
to  the  charge  on  limitation  of  testimony,  per- 
ba[w  on  another  trial  the  court  should  make 
the  charge  plainer,  so  that  the  Jury  may  have 
no  difficulty  In  understanding  it  And  on 
the  subject  of  aUU  It  might  be  well  to  tell  the 
Jury,  If  tbey  bad  a  reaeonaJble  doubt  of  the 
presence  of  appellant  at  tlw  scene  ot  tbe 
homicide,  either  from  tbe  taatlwony  ox  tbe 
want  of  testimony,  to  give  defendant  tbe 
benefit  of  such  reasonable  doubt  and  acquit 
him.  With  reference  to  Fred  Juikina'  alibi. 
It  was  not  uecessary  for  the  court  to  1» 
struct  the  Jury  at  all.  It  was  possible  tbe 
Jury  might  have  beUeved  ap^llant  waa  prea- 
enC,  and  they  might  not  tmn  beUered  tbat 
Fred  Jenkins  was  present 

Appellant  also  strenuously  insists  tbat  the 
evidence  is  InsuflOclent  to  sustain  the  vwdict 
and  judgment;  contending  tbat  tbe  aocom- 
pUce  is  not  suffldei^iy  ocwcoborated  by  tes- 
timony of  an  inculpatory  charajcter  tending 
to  connect  appellant  with  tbe  oommisalon 
of  the  offense.  In  vlov  of  another  trial,  we 
do  not  deem  it  necessary  or  proper  to  analyxe 
the  evidence,  or  show  Mb  heartog  on  tbe  tes- 
timony of  tbe  accomplice.  We  would  ob- 
serve, however,  tbat  it  occurs  to  us  tbat  the 
accomplice  Is  sufficiently  conwborated.  IjkIIl- 
lin  v.  State  (decided  at  present  tenn)  & 
W.  305,  and  autboritiss  there  cttaA. 

For  tbe  error  in  permitttog  tbe  impeacb- 
meot  (tf  tiie  wttnesB  Fred  Janklne^  the  jadg- 
msnt  Is  reversed  inA  the  cause  moaodetf. 


BSKNBTT  T.  8a*A,m 

(Comt  of  Criminal  Appeals  of  Texas.  Jane  17, 
190S.) 

MURDER— EVIDKNCE-INSTRUCTIONS-WBIOHT 
OF  TESTIMONV  —  IHPBACHU4e  BVIDBMCB  — 
SBLF-CONTRADIOTOBY  CUABafib^YWa  DBC- 
iJiiiATIONS. 

1.  In  a  proeecutiou  for  murder  It  appeared 
that  defendant's  wife  was  shot  while  defend- 
ant Hud  another  wera  engaged  in  a  shooting 
affray  with  revolvers,  that  used  hr  defendaal 
being  a  38  caliber  and  that  used      tbe  other 

EersoD  a  45.  The  undertaker  who  removed  the 
till  from  the  body  of  deceased  testified  that  it 
was  a  44  or  45  caliber.  Tbe  fatlier  and  mother 
of  deceased,  and  two  other  witDasBW.  testified, 
for  the  state,  that  they  were  present  when  ti» 
undertaker  removed  toe  ball,  and  that  he  had 
stated  to  them  tbat  it  was  a  38  oaUber.  Hm 
court  chartfed  with  respect  to  three  of  tbtee 
witnesses,  naming  them,  that  their  evidence 
was  admitted  for  the  sole  purpose  of  impeach- 
ing the  undertfiker.  Held,  that  the  charge  was 
erroneous  for  failure  to  include  the  testimony  of 
the  fouilb  impeaehing  witaess. 

2.  In  a  prosecutiun  for  murder,  in  which  It 
appeared  tfiat  defendant's  wife  was  killed  while 
defendant  and  another  were  engaged  in  a  foot- 
ing affray,  the  court  charged  that  evidence 
teudiiig  to  show  that  defendant  shot  at  the 
other  person  engaged  in  the  affray  could  not  be 
considered  as  any  evidence  of  tbe  guilt  of  the 
defendant,  bat  tMt  If  tbe  Jury  believed  dtfend- 
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ant  killed  deceased  they  might  conaider  neb' 
evidence  as  gbowiug  the  condltioa  of  delendaot't 
mind  at  the  time  he  fired  and  the  iatent  with 
whioh  he  did  so.  Held  to  be  on  the  weight  of 
the  testinionr. 

3.  The  chaive  WM  emmmna  as  contradic- 
tory. 

4.  In  a  prosecation  for  murder  of  defendant*! 

wife,  wherein  it  appeared  that  deceased  was 
sbot  while  defendant  and  another  were  engaged 
in  a  shootjuc  affray,  and  defendant  claimed 
that  deceased  was  shot  hr  the  other  part;  to  the 
affray,  bnt  there  was  no  evidence  that  the  other 
party  intentionally  fired  at  deceased,  a  charge 
ibat  if  the  jury  should  bfdieTe  that  the  other 
piirty  fired  upon  and  killed  deceased,  or  if  they 
hftd  a  reasonahle  doubt  as  to  whether  he  did 
or  not.  they  should  acquit,  was  erroneous  as 
tearing  the  jury  to  b«ieTe  that  before  they 
could  acquit  tW  most  find  hi»  wife  waa  Aot 
by  the  other  person. 

5.  Where  a  dying  declaration  contained  ob- 
jectionable matter  so  interwoven  with  the  un- 
objectionable porthm  that  it  could  not  be  sep- 
arated therefrom,  without  destroying  the  sense, 
it  was  not  error  to  admit  the  declaration  as  a 
whole. 

Appeal  from  District  Court,  Hill  County; 
Wm.  Poludexter,  Judge. 

Ben  Bennett  was  convicted  of  murder, 
and  appeala.  Reversed. 

C.  M.  Smitbdeal  and  Walter  Collins,  for  ap- 
pellant. C.  F.  Greenwood,  Co.  Atty.,  and 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Statft 

DAVTDSOX,  P.  J.  Appellant  was  convict- 
ed of  mnrdw  in  the  second  degree,  and  his 
punishment  asacsaed  at  confinement  In  the 
penitentiary  for  a  term  of  4&  years. 

There  are  two  theories  In  regavd  to  the 
ditlcuUy  which  led  to  this  homicide:  Tbe 
first,  tlwt  deceased  vraa  shot  by  appeUant 
infeentkHuUly;  the  second,  that  she  was  shot 
acddMtalty.  The  evidence  dtaeloses  that  Im- 
mediately preceding  the  horaicMe  aiH?«llant 
was  sittiBg  near  the  sontb  wall  of  the  house 
t>etireen  two  doors,  and  on  the  oat^e  ot  the 
house;  that  his  wife  (deceased)  was  sitting 
in  the  south  door.  Immediately  inside  the 
door  sat  Dee  Bvans.  A  Mexican  candr  ven- 
dor approached  where  deceased  was  sitting, 
and  Dee  Evans  proposed  to  buy  seme  candy 
for  deceased,  stating  that  be  had  no  money, 
but  would  make  the  purchase.  Deceased  de- 
clined. It  seems  appelant  became  offended 
at  this,  and  remarked,  "Why  in  the  hell  don't 
yo«  all  shut  op  that  conversation  and  qtilt 
throu'lns  hints  at  me?"  Svans  inquired  of 
apiiellant  to  whom  he  directed  the  remark, 
himself  or  deceased.  Appellant  replied  that 
he  waa  talking  ta  both.  Evans  picked  np  his 
bat  and  started  Into  the  room,  with  the  In- 
tention ot  Kolng  out  the  north  door,  imme- 
diately  north  of  appellant  Seeing  this,  ap- 
pellant jumped  up,  backed  off  10  or  12  feet 
fmn  the  bonae,  drew  his  pistol,  and  fired 
ns  Dee  Evans  approached  the  door.  Evans 
ran  off.  Immediately  after  this  shot,  Joe 
Erans,  brother  of  Dee,  who  was  sitting  on 
the  nwfli  side  of  the  botise,  shaving,  jumped 
upv  t«B  aiooBd  in  frcmt  of  and  Aear  the  cor- 
ner of  the  boue.  and  be  and  apnellsnt 


gan  shooting  at  each  other.  The  state's  evi- 
dence shows  that,  after  several  shots  were 
exchanged  between  the  parties  on  the  east 
side  of  the  house,  Evans  ran  around  to  the 
west  side  of  the  house  and  took  his  position 
some  steps  away  from  the  DtH'tUwest  cor- 
ner of  the  bouse,  and  appellant  ran  around 
the  south  side  and  took  his  position  a  few 
steps  from  the  southwest  corner,  and  there 
had  another  shooting  scrape.  The  testimony 
for  the  defense  shows  the  latter  transac- 
tlon  did  not  occur;  that  all  the  shooting 
occurred  on  the  east  side  of  the  house.  The 
state's  evidence  shows  further  that,  when 
the  shooting  began  on  the  east  side  of  the 
house,  the  witness  Ward  and  deeeaeed  ran 
aronnd  the  south  end  and  to  the  west  side 
of  the  house,  and  as  soon  as  the  shooting  be- 
gan on  that  side  they  ran  down  the  west 
wall  and  around  the,  south  wall,  ajad,  Just 
as  they  were  approaching  the  corner  of  the 
hous^  appellant  flred  upon  and  shot  his 
wife.  DefMidant's  testimony  denies  shooting 
deeeaeed,  and  claims  that  she  was  shot  ac- 
cidentally by  Joe  Evans  In  shooting  at  ap- 
pellant Under  his  the<H7  of  the  difficulty, 
his  wife  was  a  little  to  bis  l^t  and  some 
distance  behind  him,  and  was  shot  by  Joe 
Evans  in  shooting  at  him.  She  was  shot 
In  the  back;  and  the  testimony  to  widely 
variant,  from  the  circumstances  and  from 
the  size  of  the  ball,  as  to  whether  appeUant 
or  Evans  fired  the  ball  that  entered  the  body. 
The  evidence  for  tbe  appellant  ia  that  she 
was  shot  with  a  44  or  45  caUber  bullet  Wit- 
ness White,  who  te«tia«d  aa  to  tbe  sIm  of 
tbe  bullet,  la  contradicted  by  some  of  the 
state's  witnesses,  to  the  eflCect  that  he  stat- 
ed to  them  that  the  ball  was  a  38,  and  not 
a  45.  The  evidence  to  uqeo»tradtcted» 
thnmghoet  tbe  statement  of  faets^  that  apr 
pellaat  fired  a  88  ptotol,  and  Joe  Evans  flred 
a  45.  Tbe  physician  who  raamlned  the 
wound  on  deceased,  as  well  as  that  inflteted 
upon  Joe  Evans,  makaa  It  apparent  that  tbe 
wouod  on  deceased  was  made  by  •  larger 
ball  than  that  Infflcted  npoo  Joe  Evans.  Tbe 
undertaker.  White,  was  placed  on  the  stand 
by  appellant,  and  teMlfled  that  In  examining 
the  body  he  discovered  tbe  ball  had  entered 
near  the  backbone  and  mvst  have  struck  it, 
lodging  in  the  front,  near  tbe  noddle  line, 
and  Just  under  tbe  akin;  that  he  c«t  the  bal- 
let out,  and  It  was  a  44  or  45  caliber;  that 
he  knew  the  difference  between  the  rise  of 
a  44  or  45  and  that  of  a  38  caliber.  Fannto 
and  Dink  Alexandw.  mother  and  brother  of 
deceased,  were  placed  upon  the  stand,  and 
testified  that  they  were  present  when  White 
cut  oat  the  bullet,  as  was  Sam  Connor. 
These  witnesses  were  placed  upon  the  stand, 
as  was  John  Stlrmln,  and  contradicted  White 
by  showing  he  stated  to  them  the  bullet  was 
a  38  caliber.  Fannie  and  Dink  Alexander 
testified  that  be  so  stated  to  them  at  tbe 
time  be  cut  tbe  bullet  out;  that  Wbit^  Im- 
mediately after  cutting  it  out,  handed  tbe 
buUftt  to  Dink  Alexander,  who  testified  that 
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be  carried  It  in  a  pocketbook,  and  subse- 
quently placed  It  in  a  clock,  and  tbat  it  had 
disappeared,  and  be  knew  not  of  its  wbere- 
abonts.  Stirmln's  evidence  was  In  regard  to 
statements  made  subsequently  by  Wlilte  as 
to  size  of  tbe  bullet.  White  denied  all  these 
statements,  and  appellant  introduced  evi- 
dence of  several  witnesses,  to  whom  White 
had  made  statements  similar  to  the  testi- 
mony he  bad  ^ven  upon  the  trial,  tbat  the 
bullet  was  a  44  or  45. 

In  regard  to  this  Impeaching  evidence,  the 
court  charged  the  Jury  as  follows:  "The  evi- 
dence of  Fannie  Alexander  and  Dink  Alex- 
ander to  the  effect,  or  In  substance,  that  the 
witness  M.  T.  White  stated  to  them  that  the 
ball  be  took  from  the  body  of  deceased  was 
a  38-calIber  pistol  ball,  and  the  evidence  of 
the  witness  John  Stirmin  to  the  effect  tbat 
said  White  stated  to  him  that  the  ball  taken 
from  the  body  of  the  deceased  was  so  badly 
mashed  that  he  conld  not  tell  Its  number  or 
caliber,  was  admitted  for  the  sole  purpose 
of  being  considered  by  you  for  what  you  may 
deem  same  worth.  If  anything,  as  contradict- 
ing or  tending  to  contradict,  or  impeaching, 
the  testimony  of  the  said  White,  and  you  can 
consider  It  for  no  other  purpose."  It  will  be 
noticed  that  the  witnesses  Alexander  and 
Connor  did  not  testify  as  to  the  size  of  the 
bullet  which  White  cut  from  the  body  of 
deceased  in  their  presence.  They  were  only 
introduced  for  the  pnrpose  of  contradicting 
White  as  to  what  White  said  at  the  time  he 
cut  out  said  bullet.  So  they  do  not  testify 
of  their  own  knowledge  as  to  the  size  of  the 
bullet,  but  only  as  to  White's  statement  at 
the  time  it  was  taken  out  The  objection  to 
this  charge  is  that,  by  omitting  the  Impeach- 
ing evidence  of  Connor  from  the  charge,  the 
jury  may  have  concluded  that  the  testimony 
of  Connor  was  original  testimony,  and  used 
this  impeaching  testimony  as  evidence  of  the 
fact  that  the  bullet  was  of  38  caliber.  The 
evidence  In  regard  to  the  size  of  the  ball. 
In  our  judgment,  was  one  of  the  crucial  facta 
in  the  case.  If  It  be  true  that  deceased  was 
shot  with  a  44  or  45  caliber  bullet,  then 
Elvans  was  her  slayer,  and  not  appellant,  for 
the  Xacts  are  nadlspnted  that  appellant  fired 
a  88-callber  pistol  and  Evans  a  45.  This  evi- 
dence was  the  most  vital  point  in  tbe  testi- 
mony. The  exception  to  tbe  charge  Is  well 
taken.  In  omitting  from  tbe  charge  the 
question  of  Connor's  impeachment  of  appel- 
lant, the  jury  may  have  and  doubtless  did 
think  his  testimony  was  original  testimony, 
more  especially  so  because  he  and  the  two 
Alexanders  were  eyewitnesses  to  the  ex- 
traction of  the  bullet;  and  having  Instructed 
the  jury  In  regard  to  the  Impeachment  of 
appellant  by  the  Alexanders,  and  omitting 
that  of  Connor  from  the  charge,  the  Jury 
may  have  come  to  tbe  conclnslon  that  tbe 
court  admitted  that  as  original  testimony, 
and  as  proving  tbe  fact  that  tbe  bvUet  was 
a  44  or  45. 

Exception  was  also  reserved  to  the  fol- 


lowing charge:  "There  Is  evidence  before 
you  tending  to  show  tliat  defendant  shot  at 
the  witness  Dee  Evans,  and  also  at  Joe  Ev- 
ans. You  cannot  consider  said  evidence  as 
any  evidence  of  the  guilt  of  the  defendant 
In  this  caae.  If  yon  believe  defendant  flred 
upon  and  killed  deceased,  then  you  may 
consider  said  evidence  for  what  you  may 
deem  same  worth,  if  anything,  as  showing  or 
tending  to  show  tbe  condition  of  defendant's 
mind  at  the  time  be  fired  upon  the  decensed. 
and  tbe  Intent  with  which  be  did  so,  but  you 
cannot  consider  same  for  any  other  purpose." 
We  believe  the  exception  to  this  charge  is 
well  taken,  as  It  is  a  charge  upon  the  weight 
of  testimony.  Cavaness  v.  State  (Austin 
term,  1903)  74  S.  W.  GOS;  Cortez  v.  State  (Aus- 
tin term,  1903)  74  S.  W.  907:  Nelson  v.  State 
(Tex.  Gr.  App.)  87  S.  W.  320.  It  will  be 
further  noticed  that  this  charge  is  contr;idIct- 
ory  in  Its  terms.  In  one  portion  of  the 
charge  the  Jury  are  Instructed  that  they  can- 
not consider  said  testimony  as  any  evidence 
of  the  guilt  of  defendant,  and  in  the  other 
portion  of  it  they  are  instructed  they  may 
consider  It  as  to  the  condition  of  his  mind 
at  the  time  he  fired  upon  deceased,  and  the 
Intent  with  which  he  did  so.  If  the  Jury 
could  not  consider  it  as  any  evidence  of 
guilt,  then  the  latter  portion  of  tbe  charge  Is 
wrong,  because  the  condition  of  hla  mind  and 
the  intent  with  which  he  fired  upon  deceas- 
ed. If  he  did  80,  was  a  very  material  question. 
The  evidence  for  the  defense  Is  to  the  effect 
that  he  did  not  shoot  her  at  all;  that  she 
was  shot  by  Joe  Evans. 

The  court  further  charged  the  Jury:  "If 
you  should  believe  from  the  evidence  that 
Joe  Efvans  fired  upon  and  killed  the  deceased, 
Lula  Bennett,  or  if  you  have  a  reasonable 
doubt  whether  he  did  or  not,  you  will  acquit 
the  defendant."  To  place  this  matter  more 
correctly  before  the  Jury,  this  charge  was 
requested  and  refused:  "You  are  Instructed, 
as  the  law  in  this  case,  that,  before  you  can 
convict  the  defendant,  you  must  believe  be- 
yond a  reasonable  doubt  that  Joe  Evans  did 
not  fire  the  shot  tliat  entered  the  back  of 
the  deceased,  Lula  Bennett."  We  believe 
the  charge  as  given  does  not  properly  present 
the  Issue  made  on  this  phase  of  the  fbcts. 
There  Is  no  evidence  that  Joe  Bvans  flred 
npoD  deceased.  The  evidence  shows  that  be 
was  shooting  at  appellant,  and  that  deceased, 
if  defendant's  testimony  be  true,  was  to  the 
rear  and  a  little  to  one  side  of  appellant  dor- 
lug  this  shooting,  and  that  one  of  tlie  bullets 
fired  from  the  pistol  of  Joe  Svans  accidental- 
ly struck  deceased  in  the  back  as  she  was 
going  away  from  the  difficulty.  Upon  anoth- 
er trial,  this  phase  of  the  case  should  tte 
properly  submitted  to  the  Jury,  to  tbe  effect 
that  If,  In  firing,  Evans  shot  deceased,  or  If 
there  was  a  reasonable  doubt  on  this  prop- 
osition, appellant  should  be  acquitted.  If  the 
bullet  flred  from  Joe  Evans*  pistol  struck  faer, 
there  Is  no  possible  theory  upon  which  appel- 
lant could  be  convlctedi  and  the  conrtfs 
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charge  may  hare  Impressed  the  Jury,  and 
doubtless  did,  that  before  they  could  acquit 
under  this  phase  of  the  testimony  they 
should  find  that  BTans  actually  fired  upon 
and  killed  deceased.  To  say  the  least  of  it, 
the  charge  is  misleading. 

The  dying  declarations  of  deceased  were 
admitted,  over  appellant's  exception.  It  oc- 
curs to  us  that,  as  the  bill  presents  these  mat- 
ters and  the  grounds  of  objection  urged,  the 
court  did  not  err.  As  was  said  in  West  t. 
State.  7  Tex.  App.  150:  "If  the  question  of 
the  admissibility  of  this  testimony  were  to 
be  tested  alone  by  the  bill  of  exceptions,  and 
passed  on  as  there  stated,  we  fall  to  see  that 
the  portion  of  the  witness*  statement  as  to 
what  the  deceased  said  as  to  the  cause  of  the 
quarrel  can  be  said  to  be  a  statement  of  the 
circumstances  of  the  death.  Yet,  when  taken 
In  connection  with  the  rest  of  the  statemeat, 
n-e  are  of  opinion  the  objectionable  portion 
was  so  intimately  interwoven  with  the  thread 
of  the  narrative  that  It  could  not  be  sepa- 
rated without  marring.  If  not  destroying,  the 
sense;  and  taking  this  in  connection  with 
the  other  testimony  bearing  on  the  same  sub- 
ject, and  which  was  admitted  without  appar- 
ent objection,  we  are  unable  to  see  that  the 
error.  If  any,  was  material."  We  think  this 
language  is  applicable  here.  Her  statement 
with  reference  to  the  beginning  of  the  dif- 
ficulty between  Dee  Bvans  and  appellant,  and 
the  entrance  of  Joe  Bvaps  into  the  dltficulty, 
which  all  occurred  In  rapid  succession,  was 
BO  futerwoven  into  the  transaction  which  led 
to  tbe  death  of  deceased  that  It  cannot  be 
well  separated  from  ber  purported  dying 
statement.  It  occurs  to  us  that  the  decision 
in  West  V.  State,  supra,  is  tbe  authority  for 
tbe  ruling  of  the  trial  court  in  admltttng  the 
dying  declaration. 

For  tbe  errors  discussed,  tbe  Judgment  la 
reversed  and  the  cause  remanded. 


MARKOWITZ  v.  6RBENWALL  THBAT- 
RICAL  CIRCUIT  CO. 

(Court  of  Civil  Appeals  of  Texas.    Jane  27, 
1003.) 

Statement  of  additional  facts.  For  opinion, 
■ee  75  &  W.  74. 

GILL.  J.  At  the  request  of  appellee,  we 
find  spedflcatly  the  following  facts,  which 
are  found  inferentlally  In  the  main  opinion: 

First.  Appellant  did  not  pay  or  offer  to 
pay  tbe  $3,000  note  due  on  October  1,  1001. 

Second  Appellant  did  not  offer  to  pay  tbe 
$3,000  after  he  became  aware  that  the  note 
theretofore  given  bad  been  returned  to  Kemp- 
ner. 

Third.  He  did  not  offer  to  pay  the  $1,000 
rent  due  on  October  1,  1901.  We  add.  In 
this  connection,  that  he  testified  to  his  read- 
iness to  perform  his  obligation,  and  that  he 
would  have  done  so  but  for  the  repudiation 
«f  tbe  contract  by  an^eUee. 


I  The  fourth  requested  finding,  to  the  effect 
!  that  tbe  appellee  returned  the  note  to  Kemp- 
i  ner,  believing  it  was  being  done  with  Marko- 
:  witz's  assent,  we  cannot  allow.  We  think 
I  the  record  shows  that  Markowitz  never  ceas- 
:  ed  to  insist  upon  his  rights  under  the  con- 
I  tract.  The  letter  of  WeLss  to  Kempuer  may 
I  be  evidence  that  Weiss  thought  so,  but  does 
'  not  show  that  Greenwall  acted  on  such  be- 
',  ilef.  Kempner  offered  to  return  the  note  on 
j  October  7th,  but  it  was  refused.  None  of 
i  the  parties  had  reason  to  believe  that  Marko- 
i  witz  was  assenting. 


!  MISSOURI,  K.  &  T.  RY.  GO.  OF  TEXAS  v. 

I  MBEK. 

!    (Court  of  Civil  Appeals  of  Texas.   June  12, 

I  1903.) 

CARRIER— BAQOAQE— MECHANIC'S  TOOL&-LIA- 
,  BILITT  AS  BAILBB:-INSTRUCTI0N— 

j  HARMLESS  ERROR. 

!  1.  Error  in  Btatiug,  in  one  paragraph  of  the 
{  charge,  that  tbe  evidence  on  a  material  point 
'  was  undisputed,  was  not'  rendered  harmless  by 
submitting  tbe  point  as  being  in  dispute  In 
j  other  paragraphs. 

2.  In  an  action  by  a  mechanic  against  a  car- 
T  rler  for  lost  tools  checked  as  baggage,  it  was 
j  for  the  jury  to  detomlne  whether  the  totds 
i  were  reasonable  in  quantity,  and  of  a  character 
I  usually  carried  by  mechanics  like  plaintiff  for 
:  their  personal  use  at  their  destiuatioos,  and 
'  hence  such  as  could  be  regarded  as  baggage. 

3.  It  appearing  that  plaintiff  had  tatcea  the 
journey  lu  the  summer  time,  end  for  a  short 
distance  only,  it  was  error  for  the  court  to  as- 

I  same  as  matter  of  law  that  heavy  winter  cloth- 
{  ing  included  among  the  lost  articles  would  come 
I  within  the  definition  of  baggage. 

4.  A  carrier's  liability  as  bailee  for  the  stor- 
I  age  of  unclaimed  baggage  extends  only  to  such 
'.  articles  as  come  within  the  definition  of  bag- 
gage, and  does  not  iuclnde  articles  Improperly 
checked  as  baggage. 

Appeal  from  District  Court.  Harris  Coun- 
ty; Gfaas.  B.  Ashe,  Judge. 

Actl<m  by  A.  E.  Meek  against  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  ^or  plaintiff,  and  d^end- 
ant  appeals.  Beversed. 

Baker,  Botts,  Baker  &  Lovett,  for  appel- 
lant   Lovejoy  &  Malevlnsky,  for  appellee. 

GILL,  J.  This  is  an  action  by  appellee  to 
recDTe^  of  appellant  the  value  of  a  trunk  and 
Its  contents,  consisting  of  clothing  and  tools, 
which  had  been  shipped  as  baggage  over  ap- 
pellant's line  of  road,  and  which  was  alleged 
to  have  been  lost  through  the  latter's  negli- 
gence. 

The  loss  of  the  trunk  and  Its  contents  was 
donind  by  appellant,  and  Its  due  delivery  was 
averred.  It  was  further  contended  by  ap- 
pellant that  the  articles  sued  for  did  not 
properly  come  within  tbe  definition  of  bag- 
gage, and  therefore  the  company  could  not 
be  held  liable  therefor.  To  this  appellee  op- 
posed tbe  contention  that,  even  if  tbe  articles 
In  question  were  not  baggage,  yet  the  appel- 
lant bad  actual  notice  of  tbe  contents  of  tbe 
trunk,  and  waa  therefore  liable.  A  trial  by 
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}ui7  r«6a1t«d  In  a  verdict  and  Jndgment  for 
appellee  for  f 550,  from  wlilch  tbe  defendant 
company  has  appealed. 

The  plaintiff  Is  a  deidgner,  oonstrnctoF,  and 
meebanlcal  engineer,  and  on  theSlstof  June, 
1901,  was  in  the  employ  of  tbe  firm  of  Weld 
ft  Seville  as  such.   On  that  date  he  was  at  ! 
Belton,  Tex.,  <ni  bviinen  toe  the  firm.   From  | 
that  point  he  wa>  called  to  Bartlett,  Tex.,  to  | 
test  and  regnlate  a  steam  ei^lne  bdon^g  ; 
to  hiB  employers.  He  bought  a  ttelset  to  Bart-  , 
lett  orer  appellant^a  Une,  had  the  agent  check  ; 
bis  trunk  for  the  destination  named,  and  re-  ! 
celved  the  check  therefor.   The  contents  of  j 
the  trunk,  as  also  their  valnea,  according  to  | 
the  allegation  and  testimony  of  plaintiff,  was  \ 
as   follows:   "Tblne  of  tnmk,    $28.00;   1  j 
Thompson  steel  Indicator.  (145.00;  1  Thomp-  ' 
son  steel  indicator  with  X  springs,  f85.00;  1  t 
Willis  planlmeter,  with  H.  p.  attachments, 
and  small  Amaler  planlmeter,  $50.00;  1  boil- 
er inspection  and  test  apparatus  and  two 
ganges,  $60.00;  100  feet  steel  tape.  $15.00;  1 
tadiometer,  two  sets  of  gears,  $!S6.00;  1 
Heath  self-timing  speed  Indicator,  $20.00;  1 
double  dial  and  alarm  stroke  counter,  $12.00; 
1  dranghtsman's  diamond  point  trammel, 
$8.00;   1  beavywdgbt  overcoat,  $70.00;  1 
lightweight  overcoat,  $86.00;  1  fall  suit  of 
dothea  f30.00;  und«wear,  $50.00;  furnishing 
goods,  $26.00."  Plahitlff  explained  the  uses 
and  purposes  of  the  tool^  and  testified  ^t 
th^  were  necessary  for  bis  personal  use  In 
perfbrmlng  the  duties  of  his  vocation  at  Bart- 
lett In  inspectiiq;,  testing,  and  repairing  tbe 
steam  engines  owned  by  his  employers  at 
Bartlett. 

On  the  Issue  as  to  nottee  to  the  agent  of  ! 
the  company  that  the  tronk  contained  tools,  ' 
the  evidence  Is  conflicting. 

As  to  whether  the  trunk  was  delivered  to 
plaintiff  at  Bartlett,  or  to  some  one  anthoiv 
Ized  to  receive  It  for  him,  the  evidence  is  also 
confilcting,  the  plaintiff's  evidence  being  to 
the  (Sect  that  he  did  not  call  for  hjs  trunk 
at  Bartlett  until  about  10  days  after  it  was 
due  to  arrive  there,  and  that  the  company 
failed  to  deliver  it  to  falm,  and  the  evidence 
of  d^endant  tending  to  show  that  the  trunk 
was  delivered  to  some  one  on  Its  arrival  at  i 
Bartlett,  and  that  platotlff  was  afterwards  i 
seen  in  possessira  of  It 

We  notice  first  the  second  assignment,  as 
that  alone  presents  an  error  which  will  re- 
quire a  reversal  of  the  Judgment   By  the  [ 
second  assignment  appellant  complains  of  tbe  ' 
part  of  the  seventh  paragraph  of  the  courts  ; 
charge  which  advises  the  Jury  that  the  un-  : 
disputed  evid«ice  shows  that  the  ^alntlff  did  | 
not  apply  for  the  trunk  at  Bartlett  within  a  | 
reasonable  time  after  Its  arrival  at  Its  des-  j 
tlnatlon,  and  that  as  a  consequence  he  can-  i 
not  In  any  event  hold  the  defendant  as  an 
Insurer,  but  only  for  loss  of  the  tnmk 
through  negUgence.    The  objection  to  the 
charge  Is  that  It  la  npon  the  weight  of  the 
evidence.  A  defense  finding  support  In  de- 
fendant's eviOenee  was  delivery  of  the  tnmk 


to  the  plaintiff,  and  die  testbnoiy  on  bebalf 
of  defendant  tended  to  show  fliftt  tbe  trunk 
was  delivered  on  the  day  of  Its  arrival,  and 
that  it  was  afterwards  seen  m  plaintiff's  pos- 
session. Plalntur  testified  that  he  did  not 
call  for  the  trunk  ontii  about  10  days  after- 
wards. It  is  apparent  at  a  glance  that  tbe 
court  declares  tbla  stotement  of  plaintiff  un- 
disputed, and  thus  puts  the  d^ense  of  deliv- 
ery out  of  tbe  case.  Of  course  we  under- 
stand It  was  not  so  Intended  by  the  trial 
court,  for  in  other  portions  of  the  charge  the 
Issue  of  delivery  vel  non  Is  distlnetly  sub- 
mitted, but  this  does  not  render  the  error 
harmleas.  The  fact  remains  that  the  trial 
court  has  stated  in  so  many  words  that  tbe 
evidence  upon  an  Important  issue  Is  midls- 
pnted. 

In  view  of  Anotbss  trial.  It  la  nncfsary  to 
dispose  of  certsln  other  qnestloas  praaented. 
By  the  first  asBlgmmakt  appelant  assails  tbe 
trial  court's  deflnltton  of  baggsge.  The  trial 
court  charged,  in  effect,  that  If  "tbe  Jury  t>e- 
Ueved  from  tbe  evidence  .tint  the  tools  al- 
leged to  have  been  In  the  trunk  were  of  a 
charact^  absolnt^y  necessary  and  essential 
for  platotiff  to  carry  with  talm,  on  tbe  par- 
ticular trip  alleged,  for  performing  the  work 
in  which  he  was  engaged  in  his  voeadon  at 
the  time,  then  they  sboold  detennlne  the  Is- 
sue of  baggage  vel  non  in  favor  of  plaintiff. 
Appellant  contends  that  the  charge  contains 
two  distinct  vices:  .(1)  It  made  tbe  personal 
uses  and  necessities  of  plaintiff  alone  for  tiiat 
trip  a  test  of  whether  the  articles  alleged  te 
have  been  lost  wra-e  baggage  in  the  legal 
sense  of  that  term,  and  ignored  tbe  question 
of  amount  and  value.  <2)  It  was  therein  as- 
sumed as  a  matter  of  law  that  the  arttdes 
of  wearing  apparel  woe  not  excessive  iu 
value  and  amount,  and  were  suitable  and 
necessary  for  jtolntlff  on  the  trip  In  question, 
and  for  his  reasonable  needs  when  lie  arrived 
at  his  destination.  The  first  objection  to  the 
definition  Is  sound.  As  to  the  general  defi- 
nition of  the  term  "baggage,"  the  authorities 
differ  but  little,  though  In  the  application  of 
tbe  definition  to  the  facts  of  particular  cases 
tbe  results  reached  are  varied  and  dlsci»daDt. 
The  term  "baggage,"  within  the  rule  deter- 
mining the  carrier's  UabUity,  is  defined  to 
Include  whatever  the  passengCT  takes  with 
him  for  bis  own  personal  use  and  conven- 
ience, according  to  the  habits  or  wants  of 
the  particular  class  to  wtdch  he  bblongs,  ei- 
ther with  reference  to  the  Immediate  necenl- 
ties  or  the  ultimate  purpoeea  of  the  Journey. 
Whether  or  not  certain  articles  are  within 
the  term  "baggage"  Is  to  be  determined  from 
the  character  and  length  of  tbe  Journey,  its 
purposes  and  objecto.  the  owner's  station  in 
life,  and  the  habits  and  uses  of  tbe  class  of 
travelers  to  which  he  belongs.  8  A.  &  E. 
Eucy.  Law,  p.  529;  Railway  Oo.  v.  Fraloff. 
100  U.  a  24,  25  L.  Bd.  631.  Bee  note  in 
Thompson  on  Carriers,  p.  610;  Jones  r.  Pries- 
ter,  1  White  &  W.  Civ.  Caa.  Ct  App.  i  013; 
Texas  ft  P.  By.  Go.  v.  Gapps.  S  WUIson.  CIt. 
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Cas.  Ct.  App.  it  83,  M;  Hutchinson  on  Car- 
rlen,  { (HS. 

Under  the  rule  as  stated,  articles  which 
may  be  Included  in  the  term  are  not  limited 
to  those  irhlcb  are  necessary  for  use  during 
the  Jonmey,  but  may  include  articles  ap- 
propriate or  ementlal  for  the  porpoaeg  and 
ends  of  the  Joarney.  Thus  the  easel  of  an 
artist  on  a  siietchlng  tour,  the  books  of  the 
stndent,  the  gnus  of  the  hunter,  may  come 
vithlD  the  term.  Hutchinson  on  Carriers,  S! 
686,  687.  Upon  the  same  principle  the  tools 
of  the  artisan  have  been  Included.  Hutchin- 
son, sapra,  S  082.  See  note  to  Thompson  on 
Carriers,  supra ;  Railroad  v.  Morrison,  34 
Kan.  502,  9  Pac.  225,  55  Am.  Rep.  252.  The 
principle  imdetlylng  the  rule  seems  to  be 
that  the  common  carrier  must  know  that  one 
making  a  Journ^  will  need  certain  articles 
of  personal  use  during  the  Journey  and  at  its 
end,  and  Is  chargeable  with  nbtlce  of  the 
natore,  character,  and  Talue  of  such  as  Is 
usually  so  taken,  so  far  as  notice  Is  necessary 
to  fix  the  liability  of  the  carrier^  It  appears 
that  the  carrier  must  take  notice  of  the  class 
to  which  the  traveler  belongs,  and  the  na- 
ture and  object  of  the  Journey,  and,  this  be- 
ing true,  It  follows,  as  a  matter  of  common 
knowledge,  that  the  carrier  will  know  In  a 
general  way  the  character,  quantity,  and 
ralue  of  the  baggage  which  such  travelers 
generally  carry  on  such  a  Journey.  Having 
this  knowledge,  the  carrier  will  know  In  ad- 
vance what  should  be  the  measure  of  Its  care 
in  the  protection  of  the  baggage,  and  the 
measure  of  Its  liability  In  case  of  its  loss.  It 
follows,  logically,  that  whatever  articles 
wonld  not  come  within  the  definition  of  bag- 
gage in  a  particular  case,  either  In  their  na- 
ture, quantity,  or  value,  the  carrier  could  not 
be  held  to  have  foreknown,  and  it  wonld  be 
unJUBt  to  bold  It  to  a  responsibility  which 
It  bad  not  ttnderteken.  Whatever  Is  bag- 
gage the  carrier  Impliedly  contracts  to  carry 
safely;  what  is  not  baggage  is  not  within  the 
Implied  contract. 

From  what  we  have  said,  the  error  of  the 
court  becomes  apparent.  In  submitting  the 
Issue  to  the  Jury,  the  qnestlon  whether  the 
articles  lost  were  such  as  are  carried  by  pas- 
sengers of  such  a  class  npon  such  a  Journey, 
according  to  the  habits  and  customs  of  such 
passengers,  was  eliminated.  Under  the  defi- 
nition given  by  the  trial  court,  a  mechauie 
might  take  as  baggage  anything  In  the  way 
of  tools  and  appliances,  and  In  any  quantity 
from  a  steel  tape  measure  to  a  ponderous 
piece  of  machinery.  If  only  it  appears  to 
have  been  necessary  to  the  use  of  the  par- 
ticular passenger  at  the  end  of  the  particular 
Journey,  without  reference  to  value,  quan- 
tity, or  any  other  consideration.  We  think 
the  court  might  charge,  as  matter  of  law, 
that  the  tools  of  a  mechanic,  If  reasonable 
in  quantity,  and  of  a  character  which  such 
mechanics  usually  carry  on  such  a  Journey 
for  tbelT  personal  use  at  their  destination,  are 
l»ggageb  tmt  the  qnestlfm  whether  in  char- 


acter, quantity,  and  valne  they  come  with- 
in the  definition  of  baggage,  are  questions 
which  must  be  determined  hy  the  jury.   3  A. 
;  &  K.  Ency.  Law,  pw  538;  Railway  v.  Mor- 
I  rlsou,  supra,  and  authorities  cited.   We  think 
.  the  court  erred  also  In  assuming,  as  matter 
I  of  law,  that  all  the  clothing  In  the  trunk 
;  came  within  the  definition  of  baggage.  Cou- 
I  sldering  the  fact  that  the  Journey  was  short 
;  and  the  season  summer,  the  presence  of 
;  heavy  winter  clothing  presents  the  issue  of 
whether  or  not  under  all  the  facta,  it  came 
wtthln  the  definition  of  baggage. 

Inasmuch  as,  according  to  plalntUTs  own 
statement  of  the  case,  the  carrier's  liability 
as  Insurer  ceased  before  the  trunk  was  de- 
manded, the  question  whether  the  alleged 
lost  articles  were  technically  haggage  Is  im- 
portant only  In  determining  the  carrier's  lia- 
bility as  bailee,  If  the  Jury  should  find  the 
trunk  was  not  delivered.  The  fact  that  the 
shipment  uHimntely  became  a  mere  bailment 
was  an  Incident  of  and  grew  out  of  the  orig- 
inal contract  of  carriage.  No  article  would 
be  a  legitimate  part  of  the  bailment  which 
would  not  have  constituted  a  liability  If  lost 
while  It  retained  Its  character  as  baggage  In 
transit.  The  rigor  of  the  rule  which  held  the 
carrier  as  an  insurer  was  relaxed  because  of 
the  delay  of  the  owner  in  demanding  bis 
own.  It  would  be  inconsistent  and  Illogical 
to  hold  that  the  carrier  was  liable  for  greater 
value  or  greater  quantity  of  goods  as  a  ware- 
houseman than  as  a  carrier.  Whatever  In 
amount  would  have  been  the  carrier's  liabil- 
ity, would  be  the  measure  of  the  warehouse- 
man's liability.  For  the  appellant  had  the 
right  to  suppose  that  the  things  constituting 
the  bailment  came  within  the  definition  of 
baggage,  and  called  only  for  such  care  as 
such  things  required,  the  difference  being 
that  while  occupying  the,  relation  of  car- 
rier the  liability  was  that  of  Insurer,  wh«%- 
as.  In  the  case  as  It  stands,  the  llabUI^  grows 
out  of  negligent  loss  of  the  goods. 

We  conclude,  therefore,  that  the  contention 
of  appellee  to  the  effect  that,  whatever  may 
bave  been  the  liability  of  the  appellant  as 
carrier,  the  liability  as  warehouseman  {neg- 
ligence being  sbowD)  was  unlimited,  cannot 
be  sustained. 

The  issues  presented  by  other  phases  of 
the  case  were  correctly  submitted. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed and  the  cause  rem'anded.  Reversed 
and  remanded. 


AMERICAN  FIRB  INS.  CO.  OF  NEW 
YORK  V.  BELIi. 

(Court  of  Civil  Appeals  of  Xeza&   June  10, 

1803.) 

FIRE  INSURANCE— VALUE  OF  PROPERTY— VOID 
APPRAISEMENT— WAIVER  OF  RBAPPRAISE- 
MENT— PROPERTY  INSURED— HARMLESS  ER- 
ROR. 

1.  Under  a  fire  policy  providing  that,  ia  case 
of  disagreement  as  to  the  amount  of  loss,  tiie 
same  shall  be  ascertained  by  apptaisws,  ctc^ 
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tbe  appraisers  have  no  autboritr  to  refuse  to 
appraise  property  claimed  by  the  losured  to 
have  been  destroyed,  and  an  appraisement  omit- 
ting such  Items  Is  void. 

2.  Where  appraisers  made  a  void  appraise- 
ment, the  company,  by  insisting  that  it  was 
valid,  waived  its  right  to  another  appraisement. 

8.  A  fire  poliqr  on  the  furniture,  chairs,  gaa 
apnaratiiB,  ^ctares,  paintings,  "instruments,  ap- 
pliances, and  material  iucidental  to  a  dental  of- 
fice," does  not  include  dental  books. 

4.  Where,  in  a  suit  on  a  fire  policy,  the  jury 
was  erroneously  allowed  to  consider  the  value  of 
certain  books  destroyed,  and  not  covered  by  the 
policy,  and  there  was  a  dispute  as  to  the  value 
of  ouier  articles,  the  error  m  allowing  the  jury 
to  consider  the  value  of  the  books  could  not 
be  considered  harmless. 

Appeal  from  District  Court,  Galveston 
County;  Wm.  H.  Stewart,  Judge. 

Action  by  H.  M.  Bell  against  the  Amei> 
lean  Fire  Insurance  Company  of  New  York. 
From  a  Judgment  for  plalntifT,  defendant 
appeals.  Reversed. 

Fiulej  &  Knight  and  F.  M.  Etherldge, 
for  appellant  Maraene  JohnBon,  tm  appel- 
lee. 

FLT,  J.  Appellee  Instituted  this  suit  to 
recover  the  sum  of  $1,200.  alleged  to  be  due 
by  reason  of  the  destruction  by  Are  of  cer- 
tain property  Insured  by  appellant  against 
loss  by  fire.  A  trial  by  jury  resulted  In  a 
verdict  and  Judgment  for  appellee  for  the 
amount  claimed. 

Appellee  le  a  dentist,  and  on  April  25, 
1901,  the  following  property  belonging  to 
him  was  insured  by  appellant  against  loss 
by  fire:  "Office  and  sitting-room  furniture, 
dental  chairs,  gas  apparatus,  vulcanlzers, 
electric  motors,  screens,  pictures,  paintings 
and  their  frames,  at  not  exceeding  cost,  orna- 
ments. Instruments,  appliances  and  mate- 
rial incidental  to  a  dental  office,  while  con- 
tained in  the  two-story  brick  composition 
roofed  balldlng,  occupied  for  mercantile  pur- 
poses and  offices,  situated  on  lot  No.  10, 
of  block  No.  &G0,  In  the  city  of  Galveston, 
Texas."  Concurrent  Insurance  in  the  sum 
of  $4,800  was  permitted  by  the  policy,  and 
was  placed  on  the  property  by  appellee. 
On  the  night  of  August  3,  1901.  the  prop- 
erty described  was  destroyed  by  fire.  De- 
mand was  made  upon  appellant  for  the  pay- 
ment of  the  loss,  which  was  refused.  Ap- 
pellant having  disagreed  with  ai^llee  as 
to  the  amount  of  the  loss,  the  question  as 
to  amount  of  tfie  loss  was  submitted  to  two 
appraisers.  The  award  was  not  agreed  to 
by  the  appraiser  appointed  by  appellee,  and 
the  other  appraiser  and  the  umpire  agreed 
on  a  certain  award,  which  found  the  total 
loss  to  be  ¥895,  and  appellant's  proportion 
thereof  $179.  We  find  that  the  appraisers 
refused  to  estimate  the  value  of  numerous 
articles.  The  language  of  the  policy  as  to 
appraisement  is  as  follows:  "In  the  event 
of  disagreement  as  to  the  amount  of  loss 
the  same  shall,  as  above  provided,  be  ascer- 
tained by  two  competent  and  disinterested 
"praiserB,  the  insured  and  this  company 


each  selecting  one,  and  the  two  so  cbosen 
shall  first  select  a  competent  and  disinterest- 
ed umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  sepa- 
rately sound  value  and  damage,  and  falling 
to  agree,  shall  submit  tnelr.  differences  to 
the  umpire;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  auch 
loss;  the  parties  thereto  shall  pay  tbe  ai>- 
pralser  respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire."  Tbe  appraisers  also 
attempted  to  determine  what  articles  were 
covered  by  the  Insurance  policy,  and  arbi- 
trarily refused  to  value  certain  articles  be- 
cause they  did  not  believe  that  appellee  had 
such  articles,  although  be  had  awom  he  had 
them. 

It  la  the  contention  ijt  appellant  that 
when  an  appraisement  Is  bad  under  tbe  pro- 
visions of  tbe  Insurance  policy,  the  award  of 
the  appraisers  la  binding  upon  both  the  as- 
sured and  the  insnrear,  and  is  only  subject 
to  attack  on  the  ground  of  fraod,  accident 
or  mistake,  or  Incompetency  of  the  apprais- 
ers. The  terms  of  the  policy  clearly  indi- 
cate the  powera  conferred  and  the  duties  im- 
posed upon  the  appraisers.  Their  only  duty 
was  to  value  property  which  tbe  Insured 
claimed  to  have  been  destroyed  by  fire. 
They  have  no  Judicial  powers  conferred  up- 
on them  which  would  authorize  tbem  to 
determine  whether  a  piece  of  property  was 
Included  in  that  named  In  the  policy,  nor 
did  they  have  authority  to  decide  what  prop- 
erty was  destroyed,  and  r^se  to  appraise 
certain  articles  that  they  did  not  believe 
had  been  destroyed.  The  appraisers  in  this 
case,  however,  not  only  assumed  the  au- 
thority to -decide  what  property  was  Includ- 
ed within  the  terms  of  the  policy,  and  to  re- 
ject the  claims  of  appellee  as  to  the  de- 
struction of  his  property  because  they  did 
not  believe  be  had  such  property,  but  they 
went  further,  and  refused  to  appraise  cer- 
tain instruments  because  they  did  not  know 
what  they  were,  and  because  they  conclud- 
ed that  articles  were  Included  that  could  not 
have  been  consumed  by  the  fire,  and  reject- 
ed other  items  because  no  fragments  or  rem- 
nants were  left  by  which  they  comld  be 
Identified.  They  also  refused  to  appraise 
one  article  because  It  had  a  chattel  mort- 
gage on  It.  The  appraisers  usurped  author- 
ity that  can  appertain  only  to  courts  or  a 
board  of  arbitrators  with  full  powers,  and 
their  action  was  binding  npon  no  one. 
They  were  appointed  to  appraise  property, 
and  they  failed  and  refused  to  do  it,  and 
their  Imperfect  unauthorized  award  Is  claim- 
ed to  have  all  the  sanctity  and  force  of  the 
Judgment  of  a  court  of  Justice.  There  was 
no  appraisement,  in  the  terms  of  the  policy, 
and  it  bound  no  one.  In  the  case  of  Adams 
V.  Fire  Ins.  Co.,  51  N.  W.  1149,  the  apprais- 
ers rejected  and  refused  to  appraise  cer- 
tain property  because  not  included  is  the 
policy,  and  the  Supreme  Court  of  Iowa  held: 
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"Clearly,  the  appralMTB  were  not  author- 
ized to  exercise  their  jodgment  as  to  what 
was  or  was  not  included  within  the  policy. 
That  was  a  matter  the  parties  tbemselTes 
had  already  determined  by  the  terms  of  the 
sabmlsBlon,  and  the  schedule  which  was 
placed  in  the  appraiaecs'  hands.  They  were 
to  appraise  certain  articleB.  They  only  ap- 
praised a  part  of  them,  and  they  undertook, 
without  a  shadow  of  authority,  to  deter- 
mine that  certain  articles  were  not  corered 
hy  the  policy.  ♦  •  •  The  law  is  well 
settled  that  an  award  will  be  set  aside  for 
such  material  mistakes  and  ^ors  as  prej- 
udice either  party,  and  It  will  also  be  set 
aside  If  the  arbitrators  omit  to  consider 
matters  which  were  submitted  to  tbem." 
The  list  of  the  property  made  oat  by  appel- 
lee, and  which  be  claimed  was  destroyed, 
was  the  only  one  presented  to  the  appraisers, 
and,  by  the  Teiy  terms  of  their  oaths,  they 
were  to  make  an  award  "as  to  loss  and 
damage  to  sueb  property  of  Dr.  H.  M.  Bell 
as  was  alleged  to  bare  been  covered  by 
the  policy  of  said  company."  The  proper^ 
"alleged  to  have  been  covered  by  the  policy 
of  said  company"  was  that  Included  in  the 
affidavit  of  loss  made  by  appellee.  They 
bad  no  other  list  of  property,  and  refused  to 
be  guided  by  that,  and  appraised  only  the 
articles  they  deemed  should  be  Included  in 
the  policy  on  a  dentist's  office.  The  award 
of  the  appraisers,  not  being  one  authorized 
by  tbe  policy  or  the  terms  of  the  submls- 
■ion,  vas  nun  and  void,  and  It  follows  that 
all  errors  assigned  In  connection  with  char- 
ges ctmcemlDg  the  award  can  have  no  Inters 
est  or  pertinency  in  the  consideration  of 
the  case.  However  erroneous  the  charge 
may  have  been  on  that  subjectt  It  could  not 
have  affected  the  result 

Appellant  presents  this  case  as  though  the 
policy  required,  and  the  parties  had  fully 
submitted  to,  an  arbitration  of  the  points  of 
difference  between  them.  But  no  such  case 
la  presented  by  the  record,  but  It  Is  a  case 
of  the  appointment  of  appraisers;  that  is, 
persons  appointed  and  sworn  to  estimate  and 
fix  the  value  of  certain  goods  embraced  In 
a  certain  schedule.  The  duties  Imposed  up- 
on them  were  few  and  simple,  and  no  au- 
tbority  can  be  cited  that  holds  that  the 
award  of  simple  appraisers  In  the  construc- 
tion of  the  contract  embodied  in  a  policy  of 
Insurance  Is  binding  upon  any  one.  It  Is  not 
held  tbat  appraisers  are  bound  down  to  strict 
rules  aa  to  the  manner  of  performing  their 
duties,  but  that  tbey  cannot  raceed  tbe  au- 
thority confided  to  them  by  the  terms  of  the 
policy  or  Instmment  of  submission.  It  may 
be  trne  that  an  appraisement  was  a  condi- 
tion precedent  to  a  recovery,  bat  the  condl- 
tkm  does  not  clothe  apiwaisers  with  Judicial 
powers. 

Appellant  has  cited  the  case  of  Caledonian 
Ice  Co.  V.  Ttaub  (Md.)  35  Atl.  13,  as  sustain- 
ing its  contention  In  regard  to  the  award 
of  the  appraisers.   In  tbat  case  the  apprats- 
7BS.W.-21 


;  er  for  the  Insured,  after  some  progress  had 
;  been  made  in  the  appraisement,  withdrew, 
I  Just  as  tbe  appraiser  for  the  insured  in  this 

■  case  did,  and  refused  to  have  anything  for- 
,  ther  to  do  with  the  work,  and  the  work  of  ap- 
'  praisement  was  completed  by  tbe  other  ap- 
I  praiser  and  tbe  umpire,  Just  as  was  done 
i  in  this  case.  Tbe  Maryland  Court  of  Ap- 
!  peals  held  that  the  appraisement  by  the  one 
I  appraiser  and  umpire  was  null  and  void,  and 

■  held  tbat  If  the  act  of  the  appraiser  In  wltl^ 
!  drawing  was  without  good  reason,  and  was 
I  caused  by  the  procuronent  of  the  Insared, 
'  the  latter  could  not  recover.  If  we  apply 
i  that  principle  to  this  case,  there  was  no  ap- 
{  praisement,  and  the  question  as  to  whether 
I  there  was  good  reason  for  the  withdrawal 
:  was  a  question  to  be  submitted  to  a  Jury, 
i  unless  the  evidence  was  such  that  a  court 
I  could  assume  that  It  was  reasonable.  We 
j  think  the  validity  of  the  reason  for  wlth- 
I  drawal  Is  so  apparent  that  it  did  not  Involve 
I  any  question  worthy  of  submission  to  a  Jury. 

There  is  no  merit  in  the  argument  that,  if 
the  award  was  void,  appellant  Is  entitled  to 
another.  By  standing  on  the  validity  of  the 
one  made.  It  has  waived  a  proper  and  valid 
appraisement  Phoenix  Ins.  Go.  v.  Morae 
(Tel.  Civ.  App.)  46  S.  W.  1181;  Adams  t. 

1  Ins.  Co.,  above  cited. 

In  the  list  of  articles  shown  to  have  been 

I  destroyed  were  Included  360  dental  books, 
alleged  to  have  heea  damaged  In  the  sum 
of  ¥800,  and  appellant  asked  that  a  charge 
be  given  that  appellee  could  not  recover  for 
that  Item,  l)ecau8e  not  Included  among  the 
property  enumerated  In  the  policy.  The 
truth  of  the  affidavit  of  loss  was  sharply 
contested,  and  circumstances  were  In  proof 
tending  to  show  that  articles  had  been  in- 
cluded that  were  not  possessed  by  the  Insur- 
ed, and  that  very  high  values  had  been  pla- 
ced on  most  of  the  articles;  and,  under  that 
state  of  case.  It  was  error  to  permit  any 
article  \o  be  considered  by  the  Jury  which 
was  not  Included  in  the  property  named  In 
tbe  pcMcy.  Dental  books  may  be,  and  doubt- 
less are,  very  necessary  to  the  pn^Eter  opera- 
tion of  dental  offices,  but  tb^  cannot  be 
classed  as  furniture,  chairs,  gas  apparatus, 
vulcanlzera,  electric  motors,  8cre«is.  pictures, 
palntiugs,  "Instruments,  appliances  and  ma- 
terial Incidental  to  a  dental  office."  Tbe 
word  "appliances"  Is  very  comprehensive  hi 
its  meaning,  but  it  has  never  been  so  broad- 
ened and  expanded  as  to  comprehend  books, 
and  the  close  conjunction  In  which  it  Is  used 
with  the  word  "material"  shows  clearly  that 
it  has  reference  to  mechanical  appliances, 
in  connection  with  which  the  word  Is  gen- 
erally used. 

It  is  argued  by  appellee  that  If  the  court 
did  err  In  not  excluding  Improper  articles 
from  the  Jury,  no  Injury  was  Inflicted,  be- 
cause the  other  articles  more  than  covered 
the  Insurance.  That  argument  Is  untenable, 
because  the  value  of  many  other  articles 
was  contested,  and  It  cannot  be  asceftalued 
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what  articles  were  accepted  and  ttbat  re- 
jected by  tbe  Jury.  It  may  be  tbat  the  Taloe 
of  many  otber  artlcres  was  not  considered 
or  was  cut  down  by  tbe  Jury,  and  the  amonnt 
of  the  verdict  d^nded  on  the  value  of  the 
boolcs. 

Ab  to  the  electric  fans  and  other  articles 
asted  to  be  excluded,  It  may  be  stated  that 
there  was  testimony  tending  to  show  that 
they  might  be  propo-ly  Included  with  the 
articles  Insured,  and  It  was  not  error  to  re- 
fuse to  Instruct  the  Jury  not  to  consider 
them. 

The  policy  provided  that  each  party  should 
pay  the  expaose  and  compensation  of  his  ap- 
[Mnlser,  and  an  inquliy  Into  the  compensa- 
tlou  paid  to  Dr.  Pattmi  by  appellant  was 
not  Justified  by  the  facts  and  circumstances 
of  the  case..  While  the  testimony  showed 
that  he  bad  very  broad  and  comprehensive 
Ideas  about  the  powers  confided  In  him» 
there  Is  do  evidence  of  his  being  actuated 
by  Improper  motives. 

We  do  not  think  any  of  the  other  errors 
of  which  complaint  Is  made  are  material,  and 
a  number  of  them  are  not  likely  to  occur 
on  another  trial. 

For  tbe  errors  Indicated,  the  Jodgmeut 
Is  reversed  and  tbe  cause  remanded. 


OITY  OF  PAUDSTINS  v.  ADDINGTON. 

(Govt  ot  GivU  Appeals  of  Tftua  June  10» 

190!t.) 

UUmCIPAL  OORPORATIONO— mPHGTIVB  SIE>9- 
WALKS— INJURIES  TO  PEDES  TRI  AN  S-CON- 
THIBUTORT  NEOLraB]tO»-APPaAI^ABSWM. 
MBNTB  or  WIROR. 

1.  la  an  action  agalBit  a  eitr  f«r  injuries 

caused  by  a  defective  sidewalk.  It  is  for  the 
jury,  and  not  the  court,  to  decide  whether  plaln- 
tiflrs  failure  to  look  in  Hut  direction  he  was 
walklmr  eenstltBted  negllfence  or  net. 

2.  An  aesignmail:  ernw  that  the  court  "er- 
red In  overruling  defendant's  motion  for  a  new 
triar  Is  too  general  to  be  considered  on  appeal. 

Appeal  from  Anderson  Oouaty  Gourt;  Q. 
W.  Hadaon,  Judge. 

ActkHi  by  W.  U.  Addlngton  agalaat  the  dty 
of  Palestine.  Frm  a  judgment  for  plaintiff, 
d^radant  appeals.  Affirmed. 

P.  W.  Brown  and  B.  6.  Arasheara,  for  ap- 
pellant Gregg  ft  Broebs,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  sus- 
tained by  reason  of  the  letter's  negligently 
maintaining  a  defective  sidewalk.  The  de- 
fense plead  was  contributory  negligence  caus- 
ed by  appellee's  intoxication  at  the  time  of 
his  injury.  The  case  was  tried  before  a 
Jury,  and  the  trial  resulted  In  a  judgment  in 
favor  of  appellee  for  $300. 

The  evidence  is  sufflclent  to  show  that  the 
appellee,  while  In  the  exercise  of  ordinary 
care,  and  not  Intoxicated,  In  walking  along 

1 1.  Sm  ManMpal  C!orp«raU»D«,  t«1.  M,  Ont  mg. 


a  sidewalk  erf  one  of  fite  streets  of  the  dty 
of  Palestine,  crtepped  Into  a  bote  whl<*  the 
city  had  ne^lgently  allowed  to  be  and  re- 
main in  the  sidewalk,  fdl,  broke  fata  arm,  and 
au^ined  other  personal  Injuries,  to  hladbam- 
age  In  tlie  sum  found  by  tbe  Jury. 

There  was  no  error  In  tbe  courts  mstalii- 
Ing  appellee's  third  exception:  to  appellaafs 
answer,  because  appellee  never  pleaded  the 
loss  of  position,  or  his  inablHty  to  get  work, 
as  an  element  of  damage;  and  tbe  part  of 
the  answer  to  which  the  exception  was  »u»- 
talned  constituted  no  defense  to  the  action, 
nor  a^y  ground  for  mitigation  of  tbe  dam- 
ages alleged. 

It  q^clat  chaiire  No.  2  reijuested  by  appel- 
lant bad  been  gtvea,  the  Jury  wouhf  boive 
been  required  to  find  agalSBt  the  appellee,  If 
they  beHeved  Ms  faSure  to  look  in  the  direc- 
tion that  he  was  going  contributed  to  Us  fkU 
and  injury,  regardleea  of  the-  question  aa  to 
whether  such  failure  on  his  part  constituted 
negligence.  It  would  have  been  taurtamoimt 
to  saying  that  the'fallnre  of  one,  while  wnlk- 
ing  along  a  sldewaHc,  to  look  in  flie  dbcetlini 
he  was  going,  constltntes  negligence;  mm  a 
mntter  of  law.  It  was  fbr  tbe  ftay  to  say, 
and  not  the  court,  whether  such  fttct  comti- 
tnted  negligence  on  the  part  of  tbe  tepffaOie. 

Appeffanfs  tiiird  aMdgnnient;  iMiieb  is, 
"The  court  erred  In  overmlittg  ^etBHOanVn 
motion  for  a  new  tr^,**  Is  too  geneka]  tt 
considered. 

The  Judgment  fs  affirmed. 


VBSmOHAV  V.  TAIXIE  et  at. 
tptmxt  of  Civn  Appeals  of  Texas.   Jane  9, 

1908.) 

GUARDIAN  AND  WAR]>-IiIABR.lTr  OF  SPHOTV 
-OUAJtOUlCS  llANAOEMBNT  OF  BVTATB. 

1.  The  Boretv  on  a  bond  ot  a  aaardian  <^  tw» 
wards  1b  not  bound  for  any  misapplication  of 
the  e&tate  by  the  guardian  prior  to  tbe  ezecu- 
tfoQ  of  boud,  farther  than  tbat,  the  etftates  of 
the  wards  being  adninlBtered  Jointir,  ami  tht 
state  of  the  ftcceants  as  betwe^  them  being 
manifest  from  an  inspection  of  the  record,  the 
liability  of  tbe  surety  to  eadi  ward  is  for  tite 
share  of  each  in  the  fsndB  then  on  hand ;  aa4 
where  the  hlterest  of  tbe  watds  ia  orii^iiaUy 
equal,  and  the  ehargest  as  to  each  appear  from 
the  reports  and  vouchers  filed,  the  Buretr  must 
be  deemed  to  have  contracted  with  renrenee 
to  such  coodltiou. 

2.  A  safety  en  a  gaardiaa'a  bond  la  not  liable 
for  interest  that  the  guardian  covid  have  real- 
ized by  loaning  the  ward's  money  before  the 
execution  of  the  bond. 

3.  A  guardlaa  of  two  wants  eiiuaHr  Intarevt- 
ed  in  the  eBtate  cannot  lawfully  expend  more 
than  half  of  the  estate  for  one  of  them,  and 
this  fais  surety  Is  presumed  to  know. 

4.  An  action  anlnst  a  aunty  on  a  goai^dlan's 
bond  Is  barred  in  two  ymn  aftsr  th»  ward 
attains  hie  majority. 

5.  A  gnardian  may  not,  without  leave  of 
court,  use  the  corpus  of  tlie  ward's  estate  for 
his  maintenaoce. 

6.  A  gtiflpdiau  faillDg  to  laud  the  waed'a  mon- 
^  is  liable  for  10  per  cent.  Interest,  if  1^  or- 
oTnary  diligence  be  could  hare  made  the  loan. 


^  BM  anaraiHi  and  Ward,  v*,  m.  Cans. 
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T.  Tb»  fsot  that «  ffMsiBaa  loaned  ta  hiooself 
■  part  of  tke  Trard'i  estate  did  not  paw  tks 
woe  out  ot  his  hands  as  guardian,  nor  affect 
the  liability  ot  the  sarety  on  his  boQd. 

8.  nm  fact  that  a  caardiaii  loaaed  the  wav<^ 
■wney  wtthont  leave  of  the  conrt  did  net  re- 
lieve the  coardiau  or  hia  auretr  from  xaeyosai- 
biZity  therefor. 

9.  A  surety  on  a  siiardian*s  btmd  U  not  Balile 
tor  Interest  after  the  death  «f  the  caasAan 
ontU  tba  ward  demaada  a  aettlwcnt  freas  the 
surety. 

10.  A  surety  on  a  guardian's  bond  is  not  enti- 
tled to  credit  for  attorney' a  fees  for  making  the 
report  after  tbm  gnazdian**  death,  nor  foe  eoMi 
ef  tl>e  cnerdlau'a  pwsanal  anit  on  a  Ji«w>r  deal- 
er's bond. 

11.  The  share  of  the  estate  of  one  ward  rair- 
not  be  Anrinished  by  guaidian'a  comnaissiMas 
on  diabonementa  made  on  acconnt  of  die  other 
waid. 

Appeal  from  Dlvtrtct  Coatt,  N«t«ro  <Xn» 
ty;  li.  B.  Oobb,  Judge. 

Action  by  Arthur  Valfle  and  anotftar 
kgatnst  B.  9.  Freedman.  From  a  Jadgment 
for  plaintiff  Arttanr  ValUe.  defendaiit  aypeati. 
Affirmed. 

HlMfrlm  &  May^  for  appellant.  H.  U 
BtoM  aod.  W.  J.  Weaver,  for  appeUeea. 

BOOKBOUT,  J.  m  aboat  Velxmis,  1801, 
Win.  ▼alHe  died,  tearing,  a  Bte  InsumoKe 
pcdlcy  for  91,000,  In  -wUcb  bis  broQieEa,  VnaA 
and  Arthur,  a^ad  IB  and  12  yeare,  rcspect- 
treift  the  tlma  of  Us  deatb,  were  named . 
as  baiufcliiriea.  On  Fetenary  2A,  IBOL,  Fb- 
ter  Vallle^  the  father  of  said  ndaon^  was 
appointed  receiver  of  tbdr  eabttea,  and  at 
tbe  Aagoat  term  thereafter  snbrnitted  He 
report.  On  Angnat  24^  1891»  be  waa  i^crint- 
ed  and  qnallfled  aa  guardian  and  retniMd 
into  conrt  an  inreatory  ot  the  aald  eotaAe. 
On  NoTember  28,  1882,  be  Iliad  fala  aeooant 
BB  sucb  goardbui,  and  entered  faitD  a  new 
bond  witft  W.  R.  Bright  and  S.  S.  I^aed- 
man  aa  anretiea,  which  bond  waa  appisred 
by  tbe  court  on  December  8,  1802.  Peter 
Vallle  coDtfnned  said  gnardianshlp,  but  wtik- 
oat  ffHDg  any  reporta  or  acoonnts,  nntU  Us 
deaths  tn  ebevt  Pebraary,  1806;  and  at  the 
May  term  thereafter,  final  report  waa  filed 
In  bebalf  of  W.  B.  Brlgbt  and  Sten  EIMns, 
parporang  to  be  sareties  upon  tbe  bond,  and 
aa  repreaentatlTeB  of  tbe  guardian,  by  at- 
torneye,  wtdcb,  after  due  notice,  was  "ex- 
amined and  approved,"  and  by  order  eidamd 
August  28,  1895,  tbe  gnardlanah^  wae  de- 
clared closed  and  the  soreOes  dlBCharged. 
ENdt  waa  fnatituted  Decem1)er  IS,  1900,  In  tiie 
comity  court,  and  on  September  19, 1001,  this 
suit  was'ffied  In  the  district  court,  and  cer- 
tiorari granted  to  tbe  county  court  for  txan- 
■crlpfc  of  the  proceedings  relating  to  said  es- 
tate, for  rerMoQ  and  correction  of  the  er- 
rors therein.  Defendant's  plea  In  abatenaent 
and  to  tbe  Jurisdiction  of  tbe  court,  aa  well 
as  the  general  and  special  exceptioua,  haT- 
fng  been  overmled,  the  cause  waa  tried  be- 
fore the  court  October  26,  1O02,  and  Judg- 
ment rend»ed  in  ftivor  of  plaintiff  Arthnr 
TttlUe  for  $412.08.  Defisndanf s  motion  (or  a 


naw  trial  waa  onimled,  bmI  be  azctptsd. 
and  boa  praftcted  an  aivBKl  to  tiila  court 

nete  is  no  ^tanent  oC  tacts  la  tba  Ta» 
onL  The  caae  waa  triad  by  tbe  oonrt  wlth- 
ent  tbe  tartnzrsntlon  oC  a  Jury,  and  tbe  oonrt 
filed  eonelnalona  of  fiiet  an  follwwat 

"(L)  Oaa  WiUiaai  'ffaiiie,  having  Insared  . 
Ub  me  m  tbe  amn  of  $L,0«0  for  the  beaeflt 
eCiha  ptatetOts,  In  cqoid  duaea,  died  1601. 
The  plainttfs  wenr  then  mlnots,  ^nd  their 
Catber;  Petor  VaJlle,  waa  appointed  receiver 
of  their  eathts,  and  as  such  collected  tbe 
paUcy,  paid  ont  of  tin  Brae  f  100,  attome^s 
face;  108.60,  bnctail  azpeaBea  of  tba  deeeaaad; 
f4  for  Arthur,  and  $141.68  ite  Frank;  lear- 
tag  in  blB  hands  Angnst  Xt,  IflM,  tbe  smn  of 
IO0E.8& 

"<2)  At  tbe  AnpiBt,  18U,  tom.  EMsr  waa 
appidatBd  guardian  of  tlift  BaSatsa  «C  bto  two 
anas,,  made  toanl  in  due  tlma,  and  filed  aa 
tavaattny  ^mwtng  an.  eatate.  In  money,  af 
$695.82.  NoToaabee  38.  1802,  ha  fllad  an  ae- 
ooant' sbarwing  dtebnaKmanta  af  said  funds, 
flar  coals  and  aMDnief*a  Itea^  $18.74,  and 
eamasbfldons,  $07^  ssid  f  «r  Fmnk^s  aocoant, 
$21.80,  and  lewrb«  a  batenee  of  $Be8;0S. 
And;  on  December  8,  1888;  be  nuide  a  ntw 
bs^  wttb  Wi.  B.  Bi<^  and  EL  S.  FoRdman 
snoetlee,  In  the  aum  of  $l,20ft 

**(3t  From  the  bwlnnhig  e£  tbe  receivcr- 
sUp  t»  the  maUnc  of  bis  laat  bond.  Feber 
bad  paid  ont,  In.  easts,  ei^OMes,  fees,  and 
commissions,  $aMt4V;  on  FtatdcTa  aec<Huit, 
flO&'Ml  uid  oa  Artliur^  acco«nl«  $4;  leav- 
ing the  said  belanoe,  ^OBSiOir-end  had  <dutr- 
ged  no  interest  agabnt  hinaeU.  Of  this 
earn,  tSmtgtag  each  minor  one-half  tbe  oom- 
aaon  cbaiges  and  eomTnisBtons  toe  diid>urBlng 
same,  and  hir  ltK*iv4duBl  accoimt.  with  com- 
mlsdonB  tbareesi,  the  share  of  Frank  was 
$214.2»,  and  of  Arttanr  $a73.7a  Noue  «fi  the 
atfoBHuanttsaed  dlabanementa  were  auttatr- 
laed  by-  the  oonrt  at  appmved,  nor  ware  the 
vegmrta  approved. 

"(4)  The  cbarge  (tf  $100  attom^a  fees  wa* 
ecnsestdva  PUty  doUara  would  be  a  reaeon- 
able  fee.  Use  diarge  for  bnrlal  was  author- 
ised under  tba  teams  of  tbe  pedtey.  The 
guardian  ought  to  have  debited  himself  with 
one  pear's  Interest  at  10  per  cent  on  tl'o  $605. 

"(fi)  The  gUBEdian  died  in  February,  1895. 
Between  the  making  ot  the  laat  bond  and 
his  death  he  had,  without  authority,  appro- 
priated, oc  aa  he  eaJDed  it;  loaned  t»  hlm- 
eelf.  $50.  and  loaned  to  one  La  Bounty 
bed  expeaded  for  Frank  $208.60,  aa  to 
$225  of  which  he  had  the  conrfs  order,  and 
far  Arthur  $88.85,  and  Improperly  used 
In  paying  costs  in  hia  own  salt  on 
liquor  dealer's  bond;  loOTtng  ont  of  the 
$668.05,  not  coanting:  intereet.  $4a05. 

"(6)  He  never  asked  tor  nor  had  an  oi<der 
to  lend  the  money.  He  coald  have  loaned 
tt  at  10  per  cemt.  for  one  year  between  the 
first  end  second  bond,  and  2  yean  between 
second  bond  and  Ub  doEvtb,  bad  be  used  or- 
dinary dlUgenoB)  Bm.  did  aot  uea  loeb  dill- 
gance* 
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"(7)  Taking  Frank's  share  of  the  above 
$588.05,  to  wit,  $214.29,  with  iDterest,  aDd  de- 
ducting the  $226  spent  for  him  hj  leave  of 
the  court,  as  per  order  made  August  80,  1893, 
together  with  &  per  cent,  commissions  for  dis- 
bursing the  same,  his  share  of  the  estate  was 
othausted  at  the  death  of  the  guardian. 

"(8)  Arthur's  share  is  charged  with  no 
more  of  the  above  $83.86  than'  wfll  be  dis- 
charged by  the  2-7earB  interest  on  the  above 
$373.76,  for  the  reason  that  the  guardian 
had  no  order  of  the  court  to  use  the  princi- 
pal. His  share,  with  6  per  cent,  interest  per 
annum  since  suit  in  the  county  court  was 
begun,  is  $412.60. 

"(&)  After  the  guardian's  death,  his  sure- 
ties, or,  rather,  his  attorney,  acting  for  them 
—by  wbat  authority  does  not  appear— filed 
an  account  showing  a  balance  due  the  guard- 
tan  of  $4.40;  and  this  was  approved  by  the 
county  court  August  28,  1895,  and  an  order 
made  dlsctiarglng  the  sureties. 

"(10)  This  account  was  erroneous,  in  that 
it  made  no  distinction  between  the  estates  of 
the  two  wards;  In  that  it  did  not  charge  the 
guardian  with  the  $100  he  had  used  and  loan- 
ed to  Ia  Bounty;  in  that  It  charged  the  estate 
with  $92.55  paid  In  court  costs  In  his  personal 
suits  not  connected  with  the  guardianship; 
in  excess  of  commissions,  $24;  and  in  fail- 
ure to  charge  the  guardian  with  interest; 
and  altogether,  as  to  Arthur,  in  the  whole 
sum  of  $378.76  then  due  him. 

"(11)  Fiank  Vallle  reached  his  majority 
May  20,  1897;  and  Arthur,  February  6,  1900. 

"(12)  PlalntitTs  filed  a  petition  to  review 
the  orders  In  the  guardianship  December  15, 
1900,  in  the  county  court,  and  began  this 
suit  September  19,  in  this  court 

"Upon  defendant's  motion  for  additional 
findings  of  fact,  I  find  that  on  December  15, 
1900,  plaintiffs  Instituted  their  action  in  the 
county  court  against  these  defendants  to  re- 
view the  proceedings  In  the  guardianship, 
and  to  recover  Judgment  against  the  surety 
—In  effect,  the  same  action  as  in  this  court. 
I  further  find  that  after  the  suit  was  begun 
In  the  district  court,  and  on  September  19, 
1902.  a  writ  of  certiorari  from  the  district 
court  to  the  county  court  was  sued  out, 
bringing  the  entire  proceeding  set  up  In  the 
county  court  Into  this  court  for  trial;  that 
such  action  In  the  county  court  was  not  tried 
therein,  nor  dismissed,  but  brought  into  the 
district  court;  that  such  proceeding  In  the 
county  court  Imposed  an  unnecessary  cost; 
and  that  the  extra  cost  thereby  Incurred  has 
been  paid  by  plaintiffs  since  the  trial  here." 

Upon  the  above  facts  the  court  filed  the 
following  conclusions  of  law,  to  wit: 

"(1)  The  surety  on  the  bond  made  Decem- 
ber 3,  1802,  Is  not  bound  for  misapplication  of 
the  funds  made  by  tbe  receiver  or  tbe  guar- 
dian prior  to  that  date,  further  than  that 
the  estates  of  tbe  two  wards  being  adminis- 
tered jointly,  and  the  state  of  accounts  as 
between  diem  being  manifest  from  an  In- 
Bpectlr*u  of  the  record,  the  liability  of  the  sure- 


ty to  each  of  the  wards  wu  for  the  share 

at  each  In  the  funds  then  on  hand;  and  the 
interest  of  the  two  wards  being  originally 
equal,  and  the  charges  as  to  each  mlnw  ap- 
pearing from  Inspection  of  the  reports  and 
vouchers  filed  before  the  making  of  said  bond, 
the  surety  Is  deemed  to  have  contracted  witb 
reference  to  such  conditions,  and  to  have 
known  the  share  of  each  In  the  $588.05. 

"(2)  The  said  surety  Is  not  liable  for  In- 
terest that  could  have  been  realized  on  loan 
of  tbe  money  before  December  8,  1892. 

"(8)  The  guardian  could  not  lawfully  ex- 
pend more  than  half  of  the  estate  for  one  of 
the  wards,  and  this  the  surety  Is  presumed 
t)  know. 

"(4)  The  action  of  Frank  Vallle  Is  barred 
the  statute  of  two  years  allowed  tm  the 
review  of  proceedings  In  probate  Btta  the 
attaining  of  majority. 

"-(5)  The  guardian  may  not,  without  leave 
of  the  county  court,  use  the  corpus  of  the 
ward's  estate  In  his  malntoiance. 

"(6)  The  guardian  who  falls,  when  by  or- 
dinary diligence  he  could,  to  lend  the  ward's 
morey.  Is  liable  for  ten  per  cent  per  annum 
luterest. 

"(7)  Lending  the  $60  to  himself  did  not 
pass  tbe  same  out  of  his  hands  as  guardian, 
nor  affect  the  liability  of  his  surety. 

"(8)  The  loan  to  La  Bounty  without  the 
leave  or  approval  of  tiie  court  did  not  relieve 
the  guardian,  nor  his  surety,  from  respouslbll- 
Ity  therefor. 

"(9)  The  defendant  surety  Is  not  liable  for 
Interest  after  the  death  of  the  guardian  until 
the  demand  was  made  on  him  by  plaintiffs, 
which  was  made  by  the  filing  of  tibe  action 
In  the  county  court  From  that  time  he  1b 
liable  for  6  per  cent  per  annum. 

"(10)  Defendant  Is  not  entitled  to  credit 
for  the  attorney's  fee  charged  for  making  the 
report  after  guardian's  death,  nor  for  costs 
of  the  guardian's  personal  suit  on  liquor 
dealer's  bond;  nor  can  Arthur's  share  of  the 
estate  be  ^mlntobed  by  guardian's  oommls- 
stons  on  diaburBemaita  made  on  Frank'!  ac- 
count" 

"I  conclude,  as  a  matter  of  law.  that  there 
was  no  suit  pending  in  the  county  court  when 
the  case  came  on  for  trial  in  the  district  court; 
that  even  If  mistaken  on  that  point  the 
suits  were  not  Identical,  for  that  whereas 
the  county  court,  as  a  court  of  probate,  could 
review  proceedings  in  guardianship.  It 
could  not,  as  such,  award  judgment  against 
the  sucety;  and  while  the  county  court,  as  a 
court  of  civil  jurisdiction,  oould  try  the  case 
against  the  surety.  It  could  not  u  such,  re- 
view the  proceedings  in  guardianship,  and 
render  judgment  against  the  defendant  surety. 
I  find,  however,  that  plaintiffs  ought  to  pay 
the  costs  unnecessarily  Incurred  in  filing  the 
suit  In  the  county  court" 

We  have  careYuIly  considered  tbe  several 
assignments  presented  In  appellant's  brief, 
some  of  which  attack  the  trial  court's  rulings 
on  the  pleadings,  and  others  the  conclu^ns 
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of  law  as  found  by  the  said  conrL  We  are 
of  the  opinion  that  same  fall  to  point  oat  any 
rerotible  error,  and  hence  they  are  overmled. 
We  are  also  of  the  opinion  that  appellee's 
cross-assignments  presented  In  hla  brief  are 
uot  well  taken. 

"We  think  the  learned  trial  judge  arrived 
at  the  correct  conclusion,  and  prooounced  the 
proper  judgment  We  adopt  his  conclusions 
of  law  as  the  opinion  of  this  court,  and  the 
judsnient  la  affirmed.  Affirmed. 


80NKA  T.  80NKA. 

(Court  of  GItU  Appeals  of  Texas.   Jane  10, 

mOB.) 

LIBEL  AND  SLANDBR-TRIAL-INSTRUOTIONB 
— REPBTITION  OF  ISSUES— CON FUCTINO  IN- 
STRUCTIONS—DAHAOES  —  PRBFONDBRANCB 
OF  BVIDBNOB— BBVBRSAL. 

1.  A  repedtioa  in  the  mBtractlons  of  the  role 
Bs  to  preponderance  of  the  evidence,  and  the 
application  of  It  to  different  phases  of  the  case, 
are  not  erroneoas,  as  tending  to  mislead  the 

In  an  action  for  circnlatiDg  slanderons  re- 
portB  about  plaintiff's  wife,  an  instruction  to 
find  for  defendant  if  the  Jury  failed  to  find  that 
he  nsed  the  language  as  alleged  is  uot  mislead* 
itig,  because  in  conflict  with  a  further  instruc- 
tion to  find  for  plaintiff  if  the  names  were  ap- 
plied to  his  wife  without  the  prefix  of  adjec- 
drei  nsed  in  the  petition. 

S.  In  an  action  for  circulating  slanderous  re- 
ports about  plaintiffs  wife,  an  instrnctlou  that 
the  jury  cannot  find  any  damages  not  alleged 
snd  proved,  and  there  can  in  no  event  be  any 
recovery  for  loss  of  time  or  sickness  not  Irath 
alleged  and  proven.  Is  not  erroneoas,  as  limit- 
ing recovery  to  such  damages  as  plaintiff  had 
alleged  and  proved  in  couieetloa  with  loss  of 
time  and  sickDess. 

4.  A  mere  prepcmderance  of  the  evidence 
against  the  verdict  will  not  authorize  a  rever- 
sal, as  the  verdict  most  want  the  support  of 
evidence  anfflcient  to  maintain  it,  to  require 
reversal. 

Appeal  from  District  Ooart,  Ouadalvpe 
County;  M.  Eennon,  Judge. 

Action  by  Joseph  Sonka  against  Anton 
Sonka.  Prom  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

Dlbrell  &  Moshelm,  for  appellant  W.  B. 
Keal,  for  appellee. 

FLT,  J.  Tbe  appellant  instituted  this  salt 
to  recover  damages  of  appellee  alleged  to  have 
accrued  tiirongh  slanderous  reports  circu- 
lated by  appellee  about  the  wife  of  appel- 
lant. A  trial  by  jury  resulted  In  a  verdict 
and  Judgment  for  tbe  appellee.  The  evidence 
as  to  the  utterance  of  the  slanderous  words 
was  conflicting,  but,  in  deference  to  the  ver- 
dict, we  conclude  that  tbe  slanderous  words 
were  not  spoken  by  appellee. 

The  first  assignment  presents  aa  error  the 
chai^  of  the  court  on  the  question  of  the 
amonnt  of  proof  required  of  appellant.  In 
that  It  was  four  times  st&ted  In  the  charge 
that  appellant  could  only  recover  ui>on  a 
preponderance  of  the  evidence.  In  the  first 
paragraph  of  the  charge  it  was  stated:  "The 


burdoi  is  upon  the  plaintiff  to  establish  by 
a  preponderance  of  the  evidence  all  the  alle- 
gations of  bis  petition  substantially  as  al- 
leged." In  tbe  third  section  the  jury  were 
told  that  "damages  must  be  proven  by  a 
preponderance  of  tbe  evidence,"  and  that 
tbe  jury  should  find  for  appellee  if  they  fail- 
ed "to  find  from  a  preponderance  of  the  evi- 
dence that  he  used  the  language  as  alleg- 
ed." Again  In  another  section  tbe  Jury  were 
informed  that  they  could  not  find  for  dam- 
ages from  loss  of  time  or  sickness  not  "prov- 
en by  a  preponderance  of  tbe  evidence."  It 
Is  not  tbe  contention  of  appellant  that  the 
Instruction  on  the  preponderance  of  tbe  evi- 
dence was  not  a  correct  legal  proposition,  but 
that  the  proposition  was  repeated  so  often 
that  It  was  calculated  to  mislead  the  jury. 
It  is  undoubtedly  true  that  repetition  of  the 
presentation  of  an  issue  may  give  such  un- 
due prominence  to  It  as  would  necessitate  a 
reversal  of  a  Judgment,  if  It  reasonably  ap-^ 
peered  that  tbe  repetition  prejudiced  the' 
{  cause  of  appellant.  No  issue  was  empbaslz- 
[  ed  by  the  charge  as  to  preponderance,  but 
j  It  was  merely  a  general  statement  of  the 
I  rule  as  to  the  preponderance  of  proof,  and 
I  an  application  of  It  to  the  different  phases 
i  of  tbe  case.  As  said  by  the  Supreme  Court 
in  Ratto  V.  Blueetein,  84  Tex.  67,  19  S.  W. 
3S8:  "It  is  only  where  the  repetition  of  In- 
structions gives  undue  prominence  to  one 
phase  of  tbe  case,  and  such  prominence  Is 
calculated  to  prejudice  a  party  by  Inducing 
the  Jury  to  believe  that  the  Issue  presented 
Is  the  controlling  one,  that  such  additional  in- 
structions are  objectionable."  Tbe  principle 
reiterated  was  an  abstract  one  as  to  the 
quantum  of  proof  required  of  a  plaintiff, 
and  was  not  tbe  application  of  a  principle  of 
law  to  disputed  facts,  and  it  could  not  have 
been  Instrumental  In  causing  the  Jury  to  de- 
cide against  appellant  Railway  v.  Lerkln, 
64  Tex.  454. 

It  is  contended  that  tbe  charge  that  the 
jury  should  find  for  the  appellee  if  they  fail- 
ed to  find  that  "he  used  the  language  as  al- 
leged" is  In  conflict  with  another  part  of  the 
charge,  where  the  court  told  the  Jury  they 
might  flnd  for  appellant  if  tbe  names  were 
applied  to  appellant's  wife  without  the  prefix 
of  adjectives  used  in  the  petition.  The  charge 
complained  of  was  followed  by  the  charge 
which  made  -proof  of  tbe  epithets  without 
the  adjectives  sufficient  to  establish  tbe  case, 
and  it  is  not  reasonable  to  suppose  that  the 
Jury  was  misled  by  tbe  first  charge.  In 
one  part  of  the  petition  the  name  applied  to 
appellant's  wife  was  given  without  any  quali- 
fying or  descriptive  words. 

The  court  charged  the  Jury  as  follows; 
"Ton  are  further  instructed  that,  If  yon  flnd 
for  plaintiff,  you  cannot  flnd  any  damages  for 
him  not  alleged  and  proved.  There  cannot, 
In  any  event,  be  any  recovery  for  loss  of  time 
or  sickness  not  both  alleged  and  proven  by  a 
preponderance  of  the  evidence."  Appellant 
claims  that  the  charge  is  not  &  correct  enun- 
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dctlim  <rf  the  law,  becnae  It  Ifaalted  w/gpA-  \ 
lantffl  neorery  to  aveb  daaBBKes  m  be  bad 
alleged  and  proTed  In  oatmectlon  vltb  leas  of  ' 
thne  and  elckneea.  We  do  net  tblnk  tbe  | 
cbarge  la  open  to  that  conatmctlen.  It  men>  | 
ly  Informed  tbe  Jnry  tbat  damagea  mnat  be  ' 
predicated  en  allesptlon  and  preof,  and  llbat  I 
In  no  ereat  coiiM  damagea  arlalng  from  loaa 
of  time  or  alAnees  be  recorefed,  mrieea  snp-  i 
ported  by  allegation  and  preof.  Tt  tbe  lat-  | 
ter  part  of  the  charge  conld  have  Improperly  ' 
inflnenced  the  jury,  it  ml^t  have  been  tbat 
It  vonld  cause  tb«n  to  beUeve  that  while  tt 
wae  important  tbat  damagea  for  lose  of  tlnw 
and  sickness  rtionld  be  alleged  and  prercd, 
in  order  to  Insttfy  a  recorery.  It  was  not  ao  j 
eeeentlal  as  to  eOier  damages.  We  do  net  ; 
tiddk  there  is  any  cause  for  compteiat  as  to  i 
tbe  charge.  | 
Tbe  fourth  assignment  of  error  insists  that  i 
tbe  rerdlct  was  against  the  great  praponder-  j 
ance  of  evidence.   In  tbe  larUn  Case,  above  | 
cited,  tbe  Bupreme  Court  laM:  *TFbat  the 
preponderance  men^  of  eTldenee  Is  in  favor 
of  the  defendant  In  regard  to  tile  allured  de- 
fects tn  the  hand  car.  or  as  to  wlwtfaer  the 
accident  resulted  frora  such,  does  not  fur- 
nish a  rale  to  tiie  Supreme  Oourt  fsr  aeC- 
tlng  aside  tbe  Terdlct  after  a  new  trial  baa 
been  refused  In  the  court  below.   The  rale 
ordinarily  applied  in  anch  easea  la  tbat  tte 
Terdlct  must  want  the  aopport  of  evfdenee 
sufficient  to  maintain  It— there  must  be  such 
a  want  of  erldmee  as  would  fall  reaeonab^ 
to  satisfy  tbe  mind  in  favor  of  tbe  eonchisloa 
of  the  Jury.**  Wagoner  t.  Bnply,  W  Tex.  100^ 

7  s.  w.  sa 

The  judgoDwnt  It  ftlBrmed. 


BLlTNTi&BK  HIB8QH, 

(Court  of  Ciril  Appeals  of  Tens.   June  ^ 
1903.) 

FASTNBRSUIP-aBTTLBHK4T  —  RZaUT  OF  AO- 
TION— SCPFrCIBNCY  OT  'PBTITION-UKirA- 
nOHS-IHBllUBRBR. 

1.  An  amended  petitiim.  in  u  aotion  by  one 
psrtnw  affaiiMt  his  copartner  for  the  setUemeat 
of  the  accouDts  of  a  copartnership  for  deeliiig  in 
cattle,  stated  Aat  of  the  cattle  purchased  none 
were  sold  aad  the  balance  died,  aad  gave  the 
date  of  tbe  last  sale,  aad  then  averred  thai  it 
was  not  known  to  either  partner  that  all  the 
cattle  had  either  died  or  been  sold  antil  more 
than  a  year  after  the  last  sale.  -  Htld  to  ebow 
that  the  last  traasactiooi  hi  wfalcb  tbe  partiM 
were  iatereated  was  the  mentioned  sale,  Aud 
tbat  limitations  commenced  to  run  at  that  time. 

2.  It  was  farther  aTerred  tbat  up  to  a  giren 
date  several  years  after  tbe  last  sale,  and  up  to 
the  tkne  of  Ibe  action,  there  had  eot  been  «ay 
settlenient  of  the  partoembip,  and  that  tbe  partr 
oershlp  continued  in  force  to  the  date  mention- 
ed.   Ifdrf  a  mere  conclusion  of  tbe  pleader. 

S.A  geacral  demurrer  settinff  the  plea  of 
linitatioDB  to  an  action  goes  to  the  «iti»  peti- 
tion, and  sbottld  be  sustaiued  if  it  appears  from 
tbe  facts  alleged  that  the  action  Is  barred, 
though  special  exceptioas  addressed  to  parties* 
lar  allesatlMia  may  not  be  well  taken. 

Appeal  from  District  Court,  Xoeces  Coim- 
ty;  Stanley  Welch.  Judge. 


Actfcm  by  N.  BhBtnr  agalMt  O.  Blneb. 
FendlBg  trial,  both  iriaiatifr  and  defendant 
died,  and  Justbia  Blontaer  aad  OUvIa  B. 
HIrach  wwe  aabatltnted  as  plalntttf  and  de- 
fendant reapectively.  9txm  a  Judguent  lor 
defendant,  plaintiff  appeala.  Affirmed. 

D.  McNeill  Turner,  for  appellant  G.  B. 
Scott  and  J.  B.  Wells,  for  appellee. 

GARREnrr.  G.  3.  This  action  was  eom- 
menced  in  the  district  court  of  Nnecee  comi- 
ty March  28,  1898,  by  N.  Bluntzer  against  D. 
Hirsch,  for  the  recovery  of  the  plaintiff's  al- 
leged share  of  the  profits  of  a  joint  enter- 
prise or  partnev^lp  for  the  purchase  and 
marketing  of  beef  (^ttle.  On  April  13, 1888, 
the  defendant  filed  his  original  answer,  con- 
stating of  a  general  demurrer  and  general 
denlaL  The  cause  was  continned  from  term 
to  term  untn  the  Norember  term,  1902.  when 
Justloa  BluDtzer  filed.  In  writing,  a  angges- 
tion  of  the  death  of  N.  Bluntser  and  of  B. 
Hirseh,  and  prayed  to  be  pecmlttad  to  Koee- 
cnte  the  suit  as  survivor  of  the  community 
estate  of  herself  and  her  deceased  buaband, 
N.  Bhwtsw,  and  for  ach-e  facias  to  Olivia  B. 
airsch,  as  Independ^t  execntrlx  of  D. 
Hirsch.  The  proper  order  was  made  by  the 
ceart,  and  tbe  said  Justina  Bluntan  and 
Oltita  B.  Hirsch  wete  snbstltutod  cm*  tbe 
record  as  plalntlft  and  defendant  reepectlve- 

Ob  November  27.  1002.  tbe  plalDtUT  fUed 
ho*  fourth  amended  ortgtoal  petition,  and  tiie 
defendant  pleaded  limitation  by  d«nurrer  to 
tbe  cauee  of  action  set  up  thereUi.  The  court 
sustotaied  the  demorrM-,  and  rendered  Judg- 
ment In  favor  of  the  defendant  Tbe  cause 
of  action  set  out  in  the  petition  was  tbat  on 
or  about  May  1,  1888,  the  said  N.  Bluntzer 
and  ttie  said  D.  Hindi  eateied  Into  a  parol 
agreement  of  partnership  for  the  purebaae 
aad  sale  of  beef  cattle  for  their  mutual  profit 
and  advantage;  that  no  time  was  fixed  for 
tbe  duration  of  said  partnership;  that  by 
the  terms  thereof  Hirach  agreed  to  furniah 
the  money  for  the  purchase  of  beef  cattle, 
ajDd  for  carrying  on  said  copartnership,  to  tbe 
extent  of  and  not  to  exceed  $10,000,  and 
Bluntzer  agreed  to  buy  tbe  cattle,  and  to 
handle,  manage,  and  care  for  the  same,  and 
to  pasture  them,  dnrtng  the  continuance  of 
the  business,  and  to  market  and  sell  tbe 
same  whenever  It  might  appear  advantageous 
so  to  do,  and  retmii  to  Hirsch  an  account  of 
sales  thereof;  that  tbe  profit  In  tiie  business 
was  to  be  divided  between  tbe  parties  equal- 
ly for  "ones"  and  "twos,"  and,  for  "threes 
and  ups,"  two-thirds  to  Hirsch  and  one-thtrd 
to  Bluntzer.  It  was  alleged  that  under  said 
agreement  Bluntzer  purchased,  for  tbe  joint 
account  of  himself  and  Hirsch,  from  divers 
persona,  506  head  of  steer  or  beef  cattle  for 
the  aggregate  amount  of  $3,457.76,  all  of 
which  was  paid  by  saM  Hirsch.  An  Item- 
ized stotcment  th«wf  showed  that  tbe  pnr- 
diases  were  all  made  during  the  months  of 
July,  August  end  Septemb^^  1688,  It  was 
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ftvtbw  aUoflea  that  tbe  aald  Blnntevr  ham- 
dMU  muHoed,  and  cared  tor  and  paatued  all 
of  BaJd  mtOe,  and  Ctodl  time  t»  tXme  abl^ 
iwd  aod  maiiieted  360  h«ad  tbereof,  and  real- 
faed  tnm  tbe  sales  thereof  tbe  sum  of  90,- 
ISiJS,  all  of  whlcb,  In  accwdance  vlth  tlie 
tenna  axid  eoodltlona  ot  tbe  partnerablp 
agreement,  ms  returned  to  and  deposited 
with  aald  Hiiacb  by  aaid  Bluataer  to  tbe 
credit  of  tJuta  jotat  account  An  ttemind 
acoooBt  of  aalea  vas  aet  oat,  wblcb  abowed 
that  tba  aalea  were  made  on  anndry  datea 
from  April  15,  1S89,  the  flrat  aale,  W  Ma7  % 
1883.  the  but  sale;  and  it  was  alleged  that 
of  the  profita  of  aald  c(9artner^lp  the  aald 
Blnntm  was  entitled  to  receire  bboib  aggc»- 
gatlnx  $1^.S2.  Tbe  petition  proceeded  aa 
foUowa:  "PlahatUf  further  repreaenta  Hiat 
tbe  balance  of  aaJd  beef  or  steer  cattle,  to 
wit,  146)  died,  owing  to  tbe  aerere  drongbta 
prevailing  daring  tbe  years  1800,  1891,  1803, 
and  18M,  and  through  no  fault  on  tbe  part 
of  aald  N.  Blnntaer,  and  that  no  profit  waa 
realised  tb»efrmn.  That  In  coaapUance  with 
bla  Mid  contract  of  copartnership,  her  hat- 
band, tbe  said  N.  Blantzer,  rendered  and  re- 
tnmed  to  said  D.  Hlrach  tme  and  correct  ac- 
connta  of  all  sales  of  aald  steer  or  beef  cattle, 
aa  made  by  him,  immediately  aftw  same 
were  made,  and  that  same  were  returned  to 
said  D.  Hirscb  at  tbe  timea  the  moneys  real- 
ised from  the  said  sales  thereof  were  re- 
mitted to  and  depealtod  with  blm  as  herein- 
before alleged.  Plaintiff  further  represents 
that  prior  to  tbe  1st  day  of  August,  1894.  It 
waa  not  known  to  either  tbe  said  D.  Hirscb 
or  the  aald  Bluntzer,  and  could  not  have 
been  earlier  aacertalntd  ^  them  or  either  of 
them,  that  all  the  ateer  cattle  purchased  by 
tboB  mder  aald  contact  of  oopartner- 
shlp  had  been  theretofore  disposed  of,  or 
bad  died;  and  that  up  to  the  Ist  day  of  Au- 
gust A.  D.  18fi7,  tbese  bad  nerer  been,  and. 
np  to  tihe  pnseat  time  there  baa  not  been, 
aajf  aettiementof  aaid  copartnerahlp  business 
between  the  aald  D.  Hirscb  and  the  said  N. 
Blnntaer;  and  that  the  aald  partnership 
agreemeat  continued  aa  an  existing  copart- 
nership between  them  tip  to  the  lat  day  ef 
August,  1887,  when  for  fbe  first  time  tbe  said 
D.  Htaraeh  ^qpated  or  denied  tihe  terms  of 
said  eontvaet  aa  herein  pleaded,  or  the  said 
M.  Bluntaer's  right  to  his  share  of  the  profits 
of  tbe  cattle  venture  aa  hereinbefore  aet  out 
PbitotifC  further  shows  that  the  dealing  ba- 
twean  the  aald  N.  Bhurtaer  and  the  said  D. 
Hlrach  with  reaped  to  their  cattle  copart- 
nersh^  never  ceaaed  until  about  the  aald  let 
day  of  August  1897.  Wher^ore  plaintiff 
prays  for  Judgment  for  the  aald  sum  of  $1,- 
202.52,  and  Interest  ttiereon  from  August  1, 
1887.  at  (t  per  cent  per  annum,  and  for  costs 
and  gmeral  rdlef." 

Tbe  facta  allied  In  the  petition  do  not 
take  tbe  plaintUTa  cause  of  action  out  of  tbe 
bar  of  the  statute  o<  limitation  t^bist  bc- 
tloDS  by  one  partner  sgalnst  bis  copartnv 
for  a  settlement  of  tbe  partnosblp  accounts. 


Tbe  canae  of  actlnt  bi  aneh  c«m  la  oonalda^ 
•d  as  having  accrued  o»  a  casaatloa  M  tbo 
dealings  in  wtakA  tb^  v«e  Intoeated  to- 
gether. Bev.  St  1806,  art  335S  (8).  It 
appears  from  tbe  petition  that  tbe  last  ttans- 
actioD  in  the  deallnga  in  which  tbe  parties 
wwe  interested  was  tbe  aale  of  82  head  of 
cattle  to  OhlttUn  *  Oo.,  Xay  2,  1898.  The 
averment  that  prior  to  August  li  1894,  it  waa 
Bot  known  to  idtbor  Hlrsch  or  Bluntzer,  and 
eonld  not  have  been  ascertained  earlier  by 
them  or  either  eC  tbem,  that  all  of  said  cattle 
had  been  disposed  of  or  had  died,  is  not  an 
avtenmt  that  tbe  dealings  between  them 
bad  not  ceased  prtor  to  that  tlm^  especially 
BO  aince  It  had  been  prevloudy  allied  that 
tha  remnant  of  tbe  cattle  bad  died  owing  to 
the  severe  drooghta  during  the  years  1880, 
1891, 188S,  and  1884.  Tbe  averment  that  tbe 
agreement  continued  aa  an  exiatliig  partner- 
ahlp  until  Auguat  1,  1887.  is  dependent  upoa 
tbe  averment  that  up  to  that  time  and  up  to 
the  preeoit  time  thoe  bad  never  been  any 
setUerarat  of  aald  coparinershlp  business, 
and  it  ia  consequently  a  mere  conclusion  (tf 
tbe  pleader.  Tbe  exception  setting  up  the 
plea  of  limitation  goes  to  tbe  entire  petition, 
and,  If  It  appears  from  all  the  facta  alleged 
that  the  cause  of  action  Is  barred,  tbe  plea 
should  be  sustained,  notwithstanding  tbe  fact 
that  sjwcial  axceptlons  addressed  to  partic- 
ular auctions  msy  not  be  well  taken. 

There  was  no  eiror  in  tbe  judgment  of  the 
court  below  and  it  will  be  affirmed.  Affirm- 
ed. 


BBAUMONT  IMP.  CO.  v.  OABR  et  aU 
(Court  of  Civil  Appeali  of  Texas.   June  8, 
1808.) 

APPEAL— RBC0RD-SRB0R8  RSVIBWABLa 
"ABBBNOB  OP  PACTS— PINDINOS— 
TIMS)  POR  PILING. 

1.  Where  the  record  contains  no  statement  of 
facts,  such  asslgnmeuts  as  Involve  issues  of 
fact,  or  are  dependent  on  the  status  of  the 
facta,  cannot  be  conddered  on  appeaL 

2.  Findings  of  fact  filed  after  the  expiration 
of  the  term  of  court  at  which  the  cause  was 
tried  eenoot  b«  considered  on  ai^al  for  any 
parpose. 

3.  Id  traspaas  to  try  title,  a  certificate  ot 
acknowledgment  in  a  deed  which  was  set  out 
in  the  petition  could  not  be  regarded,  on  appeal 
from  a  judgment  for  defendant,  as  proven, 
where  the  petitioo  was  met  by  a  general  denial 
from  all  defendants,  and  there  were  no  facts 
or  findings  of  fact  In  the  record. 

Error  from  District  Court,  Jefferson  Coun- 
ty; J.  D.  Martin,  Judge. 

Action  by  tbe  Beaumont*  Improvement 
Company  against  darlnda  Oarr  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Greer,  Qreer,  Nail  &  Parker  and  F.  J.  & 
B.  a  Dnff,  for  idalntiff  in  error.  F.  O.  Mor- 
ria  and  Greer  &  Minor,  for  defendanta  In 
error. 

Qlhht  J.  This  suit  waa  brought  by  plain- 
tiff is  error.  In  tbe  form  o^^an  action  ef 
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treepass  to  try  title,  to  recover  of  defendants 
In  error  66  acres  of  land  near  the  nortbem 
limits  of  the  city  of  Beaumont  The  petition 
alleged,  among  other  things,  that  the  defend- 
ants were  asserting  some  sort  of  claim  to  the 
land  by  reason  of  an  alleged  defect  In  a  cer- 
tificate of  acknowledgment  to  a-  deed  from 
aarinda  Carr  to  Joaeph  Hebert,  under  whom 
plaintiff  in  error  claims.  There  was  a  prayer 
for  the  correction  of  the  certificate.  Defend- 
ant in  error  F.  O.  Morris  answered  by  plea 
of  not  guilty,  asserted  title  In  himself  to  half 
the  land,  and  asked  that  his  title  be  auleted. 
He  also  pleaded  limitation  of  four  years 
against  the  prayer  to  correct  the  certificate. 
His  answer  did  not  disclose  the  nature  or 
source  of  bis  title.  The  defendants  in  error 
Votaw  and  Collins  answered  as  purchasers 
pendente  Ute  from  the  heirs  of  Clarinda  Carr, 
pleaded  "Not  guilty,"  and  limitation  of  four 
years,  and  prayed  that  their  title  to  a  half 
Interest  In  the  land  be  quieted,  both  as 
against  plaintiff  and  their  codefendants.  A. 
trial  before  the  court  without  a  Jury  resulted 
In  a  judgment  for  defendants  in  error. 

The  record  does  not  contain  a  statement 
of  facts;  hence  such  assignments  as  involve 
Issues  of  fact,  or  are  dependent  upon  the 
status  of  the  facts,  cannot  be  considered. 

There  appears  in  the  record  an  agreement 
of  the  parties  litigant  whereby  certain  facts 
are  admitted,  and  proof  of  them  waived.  It 
was  contemplated  that  this  should  be  used 
upon  the  trial  In  connection  with  the  other 
evidence  adduced.  It  is  not  made  to  appear 
in  any  proper  way  that  It  was  so  used,  un- 
less the  purported  findings  of  fact  of  the  trial 
court  may  be  properly  taken  into  consid- 
eration, as  the  agreement  as  to  facts  is  also 
embodied  in  them.  The  record  does  not  show 
that  there  was  a  request  presented  to  the 
judge  for  conclusions  of  fact  and  law,  \mt 
there  are  In  the  record  fact  findings  pre- 
pared and  filed  by  the  judge  who  tried  the 
case.  Their  date  indicates  that  they  were 
actually  prepared  both  before  the  end  of  the 
trial  term  of  court,  and  before  the  expiration 
of  the  term  of  office  of  the  judge  who  tried 
the  case,  but  they  were  filed  with  the  clerk 
of  the  district  court  after  the  expiration  of 
the  term  of  court  and  of  the  term  of  office 
of  the  trial  judge.  His  successor  bad  qual- 
ified and  assumed  control  of  the  court  prior 
to  the '  filing  of  the  conclusions.  It  is  not 
necessary  to  the  determination  of  this  appeal 
that  we  should  pass  upon  the  power  of  the 
outgoing  Judge  to  file  conclusions  of  fact  and 
law  after  the-expiratlon  of  hla  term  of  office. 
The  other  question  presented  is  conclusive. 
Findings  of  fact  filed  after  the  expiration 
of  the  term  of  the  court  at  which  the  cause 
was  tried  cannot  be  considered  for  any  pur- 
pose. The  fact  conclusions  of  a  trial  Judge 
are  the  basis  of  the  Judgment  which  he  ren- 
ders. They  are  analogous  to  a  special  ver- 
dict. The  facts  being  found,  the  Judgment 
follows  as  a  matter  of  law.  A  trial  court 
might  ao  find  the  facts  as  to  Justify  a  Judg- 


ment for  appellant,  and  erroneously  render 
a  judgment  for  appellee.  In  such  a  case, 
if  the  findings  were  not  excepted  to  by  ap- 
pellee, the  judgment  would  not  only  be  re- 
versed ujwn  appeal,  but  judgment  would  be 
rendered  for  appellant,  as  an  tnevitabie  re- 
sult of  the  unquestioned  facts  found.  Drake 
V.  Davidson  &  Bailey,  66  S.  W.  889,  4  Tex. 
Ot  Rep.  SSO.  It  thus  becomes  apparent  that 
the  conclusions  must  be  filed  daring  the  term. 
Otherwise  the  objecting  party  could  neither 
record  his  objection,  nor  secure  their  amplifi- 
cation or  correction.  It  follows,  therefore, 
that  the  Judgment  of  the  trial  court  must  be 
affirmed,  imlesa  appellant's  contention  be 
sound,  to  the  effect  that  the  pleadings  present 
the  controlling  question,  and  that,  as  the 
ruling  of  the  trial  court  upon  that  point  was 
erroneous,  a  review  of  that  rulii^  should 
reverse  the  judgment  The  matter  upon 
which  this  contention  is  based  Is  the  certifi- 
cate of  acknowledgment  to  the  deed  to  He- 
t>ert  The  form  of  this  certificate  is  set  out 
In  the  petition,  but  as  the  pleading  was  met 
by  a  general  denial  on  the  part  of  all  the 
defendants,  and  as  there  are  neither  facts 
nor  fact  findings  in  the  record,  we  cannot 
say  the  certificate  was  proven  as  alleged. 

As  the  record  stands,  no  reversible  error 
is  presented.  The  Judgment  Is  tbwefore  af- 
firmed. Affirmed. 


SOUTHBBN  KANSAS  RT.  CO.  OF  TBXAS 
T.  GOOPBB. 

(Court  ot  QMl  Appeals  ot  Texas.   June  6, 

1903.) 

RAILROADS— DUTT  TO  FHNCB  TRACKS— STA- 
TION YARDS— INJURIES  TO  UVH  STOCK— 
NBGLIOENOB  —  DANGEROUS  PLACE  —  QUES- 
TION FOR  JURY— INSTRUCTIONS-BVIDBNCE 
—CONCLUSIONS  OF  WITNESS— DAMAGES. 

1.  Id  an  actiou  against  a  railroad  tor  killing 
a  mule  while  withm  defendaat's  statioa  yard, 
where  defendant  was  not  required  hy  law  to 
fence  its  right  of  way,  plaintiff  must  prove  not 
only  the  killing,  but  that  it  was  negligently 
done;  but  proof  of  any  negligence  of  defend- 
Bnt  proximately  causing  the  injury  would  be 
sufficient. 

2.  The  maintenance  by  a  railroad  of  a  place 
dangerooH  to  stock,  of  a  nature  to  induce  them, 
on  the  passing  of  trains,  to  go  across  the  track 
in  an  effort  to  escape  the  trains,  Is  not  negli- 
gence in  law,  but  the  jury  Is  to  determine  from 
the  Burroonaing  circumstances  whether  It  is 
negligence  or  not. 

3.  In  an  action  against  a  railroad  for  killing 
a  mule,  it  was  error  to  permit  witnesses  to  tes- 
tify that  the  place  where  the  mole  was  killed 
was  "dangerous,"  aud  that  it  could  be  closed  up 
by  a  fence  constructed  in  a  particular  manner. 

4.  In  an  action  against  a  railroad  for  UllinK 
a  mule,  a  charge  that,  if  the  animal  was  killed 
at  a  point  at  which  the  railroad  "bad  no  right" 
to  fence  its  right  of  way,  then  plaintiff  most 
show  negligence,  etc.,  was  Improper,  aud  ahonld 
have  been  to  the  effect  that  If  the  aaimal  was 
killed  at  a  point  where  the  railroad  "was  not 
required"  to  fence,  then,  etc. 

6.  In  an  action  against  a  railroad  for  killing 
a  mule,  there  is  no  occasion  for  a  charge  on 
the  duty  of  fencing  the  right  of  way,  it  the  evi- 
dence all  shows  the  Ul]iDg'toJuH;^|Mi|eurred 
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within  the  iwltcfa  limits  or  itatloD  gronnds  of 

defendafat  In  a  town. 

6.  On  the  issue  of  damases  for  killing  a 
mole,  evidence  that  the  animal  vas  well  bro- 
ken and  a  good  lead  mule  was  admissible. 

Appeal  from  District  Court,  Roberta  Coon- 
ty;  B.  M.  Bnker,  Judge. 

Action  hj  J.  R.  Cooper  against  tlie  South- 
em  Kansas  Railway  Company.  From  a  judg- 
ment for  plalntifF,  defendant  appeals.  Re- 
rersed. 

H.  B.  Hoorer  and  J.  W.  Terry,  for  appel- 
lant.  L.  C  Heare,  fftr  appellee. 

SPEBR,  J.  Appellee  sued  appellant  and 
recovwed  Judgment  in  the  sum  of  |76  tar 
the  value  of  a  mule  alleged  to  have  been 
negligently  killed  by  the  railroad  company. 

The  evidence  shows  that  the  animal  was 
killed  within  the  appellant's  statlw  grounds 
in  the  town  of  Miami,  and  at  a  place  where 
it  is  not  required  by  law  to  fence  its  right 
of  way.  Gulf.  G.  As  S.  F.  By.  Ca  t.  Blanken- 
beckler  (Tex.  Otr,  App.)  SB  S.  W.  331.  and 
•utborities  dted.  In  such  case  It  is  Incum- 
bent upon  the  plaintiff  to  prove  more  than 
the  mere  killing;  he  must  prove  that  It  was 
negligently  done.  But  this  does  not  mean 
negligence  of  the  train  operattves  alone,  for 
anj  Diligence  of  the  d^endaat  proximately 
cauainjr  the  injury  will  suffice  to  establish 
UabUity.  In  this  case  the  testimony  tended 
to  abow  negligence  in  the  construction  and 
maintenance  of  some  stock  pens  and  wing 
fences,  forming  what  the  witnesses  denom- 
inate a  "pof^et,"  that  was  dangerous  to 
«UnA,  and  which  was  the  occasion  of  ap- 
pellee's mule  being  caught  upon  the  track 
and  killed.  N^ligence  in  this  respect  might 
be  sufficient  to  show  liability,  yet  the  judg- 
ment in  the  present  case  must  be  revorsed 
because  of  the  manner  In  which  the  court 
submitted  the  issue  of  n^Ugence  to  the  Jury 
in  the  following  charge:  "In  this  case  the 
plaintiff  has  adduced  evidence  tending  to 
show  that  the  railway  company  In  the  estab- 
lishment of  its  stockyards  and  fencing— or  of 
fencing—has  so  arranged  them  as  that  horses 
may  go  Into  what  has  been  termed  by  the 
witnesses  as  'a  pocket,'  from  which  there 
are  but  two  ways  of  egress,  one  of  which  is 
alleged  by  the  plaintiff  to  be,  In  his  evidence, 
the  railway  track.  Now,  I  Instruct  yon  that 
if,  within  the  knowledge  of  the  defendant 
company,  such  a  place  has  been  maintained 
by  the  comi>any,  and  If  you  find  this,  and 
also  find  by  a  preponderance  of  the  testimony 
that  the  same  is  dangerous  to  stock,  to  horses, 
and  that  they  may  be  Induced,  on  the  j^iass- 
Ing  of  trains,  to  go  across  the  railroad  track 
from  such  point  in  an  effort  to  escape  trains, 
and  should  be  killed  thereby,  that  It  would 
be  negligence  on  the  part  of  the  railroad 
company  In  maintaining  such  a  place  at  such 
a  point"  Now,  It  cannot  be  said  as  matter 
of  law  that  the  maintenance  by  a  railroad 
company  of  a  "dangerous"  place  is  negli- 


gence, and  the  court  erred  in  so  telling  the 
jury  in  this  instance.  The  Jury  should  be 
left  to  determine  this  matter  In  view  of  all 
the  surrounding  circumstances-  See  Allen  r. 
Frost,  6  Tex.  Ct  Rep.  495,  71  S.  W.  767. 
Every  railroad  crossing  where  the  right  of 
way  Is  fenced  forms  a  place  or  pocket  Into 
which  horses  may  go,  and  "from  which  there 
are  but  two  ways  of  egress,  one  of  which  is 
over  the  railway  track,"  and  such  place  Is 
necessarily  "dangerous  to  stock,"  which  "may 
be  Induced  on  the  passing  of  trains  to  go 
across  the  railway  track  from  such  point  In 
an  effort  to  escape  trains,  and  be  killed  there- 
by"; yet  no  court  could  hold  that  this  con- 
stituted negligence  upon  the  part  of  the  rail- 
way company.  It  would  be  so  under  the 
court's  definition  above. 

It  was  also  error  to  permit  appellee^s  wit- 
nesses to  testify  to  their  conclusion  that  the 
place  was  a  "dangerous"  place  for  killing 
stock,  and  that  the  same  could  be  closed  up 
by  a  fence  constructed  in  a  particular  man- 
ner. This  was  an  Invasion  of  the  province 
of  the  jury.  International  &  O.  N.  Ry.  Co. 
T.  Enehn  (Tex.  Civ.  App.)  21  S.  W.,  loc.  dt 
60. 

In  one  portion  of  the  charge  the  Jury  were 
told  that,  if  the  animal  was  killed  at  a  point 
at  which  the  railway  company  "bad  no  right" 
to  fence  in  Its  right  of  way,  then  the  testi- 
mony of  the  plaintiff  must  go  further  and 
show  negligence,  etc.  This,  if  a  charge  upon 
that  question  was  called  for  at  all.  should 
have  been  to  the  effect  that,  if  the  killing 
occurred  at  a  point  where  the  railroad  com- 
pany "was  not  required  to  fence"  its  right 
of  way,  then  the  testimony  of  tbe  plaintiff 
must  go  further,  as  Indicated  in  the  charge. 
Tbe  Jury  would  probably  understand  from 
this  charge  that,  although  tbe  company  was 
not  required  by  law  to  fence  its  right  of  way 
at  this  particular  place,  yet  it  had  the  right 
to  do  so,  and  a  failure  in  this  respect  would 
render  It  liable  for  the  killing.  Irrespective 
of  other  acts  of  negligence.  But  there  Is  no 
occasion  for  a  charge  upon  the  duty  of  fen- 
cing the  right  of  way  If  the  evidence  all 
shows  the  killing  to  have  occurred  within  ■ 
the  switch  limits  or  station  grounds  of  ap- 
pellant In  the  town. 

The  appellee  was  properly  allowed  to  prove 
the  qualities  of  his  mule  as  affecting  Its 
value.  Whether  the  actual  or  the  market 
value  be  considered  as  the  measure  of  dam- 
age, tbe  facts  that  the  animal  was  well  bro- 
ken and  a  good  lead  mule  were  admissible  In 
evidence.  See  O.  &  M.  By.  Co.  t.  Strlbling, 
3S  111.  App.  17:  R-  &  p.  B.  Oo.  T.  Chandler 
(Miss.)  13  South.  267. 

We  are  not  to  be  understood  as  holding 
that  the  train  operatives  having  in  charge  the 
train  which  klll^  apiKllee's  mule  were  not 
themselves  negligent.  Appellee  testified  that 
the  "train  came  through  like  a  bat  out  of 
hell,"  and,  while  this  language  Is  probably 
highly  figurative,  It  nevertheless  might  tend 
to  indicate  that  tbe  train  was  running  at  a 
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TOTy  Mgh  ipeed.  We  Blmply  ezproM  no  opin- 
ion npon  that  Innncb  of  tbe  caae. 

For  the  aram  indicated,  the  Jndcment  Is 
reversed  and  the  cause  remanded. 


OHIHINID  et  al.  t.  BAKBK  et  aL* 

(Court  of  OItII  Appeals  of  Texaa    Mar  S7t 

1903.) 

MUNICIPAL  CORFORATIONS-BmLDINQ  REGU- 
LATIONS —  ORDINANCE  —  RSASONABLBNHSS 
—  PEOTBCTION  AQAIMBT  FIKB  —  WOODEW 
BUILDINQS— INJUNCTIONS— ADEQUATE  REM- 
EDY—PLEADING— ETIDSNCB  —  APPEAL  —  AS- 
SIONMENTS  OP  ERROR  —  BGFFICIBNCT  —  U<- 
PKACHINO  VERDICT. 

1.  Ad  assigDmeDt  of  error  complainiag  of  the 
oTurmling  of  anechil  exceptions  copied  therein, 
without  ludicatmg  the  error,  will  not  be  con- 
sidered. 

2.  A  municipal  ordinance,  in  prohibiting  the 
erection  within  certain  limits  of  haildinga  made 
of  combustible  material,  or  of  any  material  not 
fireproof,  does  not  reQnue  the  erection  of  build- 
ing absolutely  fireproof,  bat  only  anch  ae  will 
resist  ordinary  fires. 

3.  A  municipal  ordinance,  expressly  autlter- 
hed  by  the  charter,  declaring  that  buildings  of 
combustible  materiala  shall  not  be  consttacted 
within  certain  limits,  cannot  be  attacked  as  un- 
reasonable. 

4.  Where  a  building  is  being  constmcted  of 
combuetible  material  within  established  fire 
limits,  in  violation  of  an  ordinance,  an  adjacent 
property  owner,  showing  that  its  erection  will 
cause  special  and  Irreparable  iojary  to  him  and 
hia  property,  end  that  be  has  no  adeqaate  rem- 
edy at  law,  may  restrain  its  erection. 

6.  An  ordinance  prohibiting  the  erection  with- 
in certain  limits  of  boiidings  constructed  of 
combustible  materials,  or  any  material  not  fire- 
proof. Is  not  oneertalii  and  obsenre  because  of 
failure  to  define  "combaatible"  and  "fireproof." 

6.  In  a  suit  to  restrain  the  erection  of  a  build- 
ing of  combustible  materials  within  established 
fire  Umfte,  in  Tlolatiw  of  an  ordinance,  allega- 
tlona  la  the  answer  that  other  bnildinga  in  the 
vicinity  were  net  OHistrncted  of  proper  mate- 
rials, and  that  defendants  had  been  informed 
by  experts  that  the  building  was  rery  substan- 
tial, are  properly  stricken  out. 

7.  Allegations  setting  up  the  failure  and  re- 
fusal of  the  city  to  abate  the  nuisance,  as  a 
justification  for  the  erection  of  the  building 
prohibited  by  the  ordinance,  is  no  defense,  and 
may  be  stricken  oat. 

8.  An  aasigoisent  of  error  not  accompanied 
by  any  statement  cannot  be  considered. 

9.  llie  erection  of  other  bnildings  of  combns- 
tible  materials  in  established  fire  limits  in  vio- 
lation of  a  municipal  ordinance  cannot  preclude 
an  adjacent  owner  from  restraining  the  con- 
struction of  such  a  building  contiguous  to  his 
property. 

10.  In  a  ffoit  to  restrain  fbe  erection  of  a  bnild- 
ing  of  combustible  material  within  the  estab- 
lisfied  fire  limits  in  violation  of  an  ordiuance, 
evidence  that  the  mayor  had  authorized  the 
building,  and  that  other  bnOdlags  were  not  fire- 
pmor,  Ta  properly  excluded. 

11.  Bills  of  exceptions  to  the  court's  refusal 
to  permit  witnessoii  to  answer  certain  questions 
cannot  be  considered  where  it  is  not  shown 
what  the  answers  would  have  been. 

12.  Where  the  jury  find  for  nlaintiffs  In  dis- 
regard of  an  infitruction  to  find  against  one  of 
them,  the  defendants  cannot  complain  because 
the  court  cciiforined  the  judffment  to  what  must 
have  been  the  inteution  of  the  jury. 

IS.  In  n  snit  to  restrain  the  erection  of  a  buitd- 
iag  in  established  fire  limits,  a  verdict  for  plalu- 


*R«lnarbis  denied  June  24,  IMS. 


tiffs  will  not  be  disturbed  becanee  of  statements 

made  after  toe  termination  of  the  trial  by  a 
juror  as  to  the  jury  having  looked  out  of  a 
window  at  the  buildmg. 

Appeal  from  District  Court,  Harris  Conn- 
ty;  Wm,  H.  Wlison,  Judge. 

Bill  by  .Tames  A.  BaJcer  and  others  against 
Albert  Cbtmlne  and  others.  Fcom  a  judg- 
ment In  (aTor  of  complaioantB,  defendants 
appeal.  Affirmed. 

Jas.  A.  Breeding,  for  appellants.  Baker, 
Botts,  Baker  &  Lovatt  and  Ford,  Stone  ft 
Ford,  for  appellees. 

FLY,  J.  This  suit  was  Instituted  by  James 
A.  Baker,  B.  8.  Lovett,  L.  M.  Rich,  W.  L. 
Foley,  and  A.  li.  Abrahams  and  his  wife, 
Oanie  B.  Abrahams,  against  Albert  (limine, 
Alfred  Chlmlne,  and  A.  Pennington,  to  re- 
strain tbem  from  Che  erection  of  a  building 
being  constructed  of  comtrasttble  material 
within  the  flre  limits  of  tibe  city  of  Honsten, 
□ear  houses  owned  by  them.  A  trial  was 
had  by  Jury,  vhic4i  resulted  in  a  rerdUct  and 
Judgment  for  appellees. 

The  erfdence  establlAed  that  apprilanta 
bad  begun  the  construction  of  a  etorehouBe, 
with  cmnbnstlble  material  and  material  not 
flr^roorf,  beside  and  In  close  proximity  to 
-storehouses  owned  by  the  abOTe-taeotioned 
platattura,  except  W.  L.  Foley.  The  hoDsea 
mentioned  are  wltbln  the  limits  estaMMied 
by  the  etty  of  Houston,  wherein  it  is  made 
Tinlawful,  by  an  ordinance,  to  build  or  erect 
bouses  of  combustible  material  or  material 
that  is  not  fireproof.  The  erection  of  the 
house  by  appellants  would  greatly  depreciate 
the  value  of  the  property  owned  by  appellees. 

Tlie  second  and  tlitrd  assignments  of  er- 
ror complain  of  the  action  of  the  court  In 
orerruHng  nnmerons  special  exceptions, 
wtilch  are  numbered  and  copted.  No  partlcn- 
lar  errors  are  Indicated.  It  has  been  so  oft- 
en held  that  such  assignments  of  error  will 
not  be  considered,  l^at  tt  would  seem  that 
th^  would  not  be  so  prepared.  Keowne  t. 
Lore,  65  Tex.  152;  Railway  t.  Leak,  64  Tm. 
654;  Toe  T.  MontgometT.  «B  Tex.  338,  4  fi. 
W.  622;  Paecbal  t.  Owen,  TT  Ttt.  5SS,  14  & 
W.  203. 

Through  tbe  first  aseignment  of  error,  ap- 
pellants complain  of  tbe  oTermlIng  of  a  gen- 
eral demurrer,  which  goes  to  tbe  very  fomda- 
tlon  of  tbe  suit,  and  presents  for  rerlew  the 
Tltal  questions  connected  with  actions  of  this 
character.  It  was  alleged  in  the  petition 
that,  under  the  authority  granted  It  by  Its 
charter,  the  city  of  Houftt«m  had  passed  ordi- 
nances In  1897  and  1880  prescribing  ftre  Um- 
itfl.  In  which  the  erection  or  placing  of  any 
bulldln*;  of  combustible  material,  or  any  ma- 
terial not  fireproof,  within  certain  limits,  was 
prohibited,  and  penalties  fixed  for  violations 
of  the  same;  that  appellants  were  eotwtruct- 
ing  a  bnlldfng  wtthln  said  limits  of  wood  and 
other  materials  not  fireproof  and  Incombusti- 
ble, In  Immediate  contact  with  the  building 
and  Improvements  of  app^leas.   The  petition 
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proceeds:  "PlalntWs  forther  show  that  thfl 
erection  «f  said  -bntltflng.  If  the  §ame  is  per- 
mttted  to  be  erected,  will  be  a  nuisance,  and 
will  enbject  tiie  vatoaMe  bnlldlngs  and  Im- 
proyements  of  plalntttTs'  property  to  Immi- 
nent danger  of  deetmctlon  by  fire,  and  will 
increase  the  fire  risk  on  said  bulldtngs,  and 
fnerease  the  cost  of  insnrance  on  the  same 
against  4o8s  by  fire;  that  it  will  decrease  the 
value  of  plahitlffs*  property  and  rend«:  tts 
Bsme  less  salable;  diminish  the  income  ther»- 
from.  and  render  the  nse  thereof  msafe  and 
nncomfortablie;  wfll  increase  tbe  cost  of  In- 
surance  on  stocks  of  soods  or  other  property 
placed  therein,  tlwreby  and  otherwise  maMng 
the  same  less  destmble  and  valnable  as  rent 
property;  that  the  front  end  of  the  defend- 
ants' bnlldlng,  as  Is  shown  by  the  frame- 
work thereof,  has  no  snpport  except  wooden 
posts,  and  plaintiffs  are  informed  and  be- 
HeTP  that,  in  case  of  a  fire  in  said  building, 
it  would  be  unsafe  for  firemen  or  others 
wlshlns  to  extinguish  ft  to  enter  said  tnlM- 
Ing,  on  account  of  the  liability  of  said  posts 
to  bnrd  and  give  way  and  cause  said  bntld- 
ing  to  fall,  and  on  account  of  other  defects 
fn  said  bunding)  rendering  the  same  liable 
to  fall  In  case  of  fire.  Plaintiffs  further  say 
that  the  Injuries  \o  their  property  and  to 
plalnttfFs  by  the  erection  of  said  building 
would  be  permanent,  coctlnuona,  and  If- 
reparable,  and  that  they  are  entlMly  with- 
out adequate  remedy  at  law."  It  was  also 
alleged  that  they  had  applied  to  the  mayov, 
dty  council,  and  chief  of  police  of  the  city 
of  Houston  to  enforce  the  ordlnenoe,  bat 
they  bad  refused  to  do  so. 

It  Is  the  contrition  of  ap^llants  that  the 
ordinance  is  unreasonable.  In  prescribing  that 
none  but  buildings  made  of  "fireproof  or  "In- 
combustible^ materials  should  be  oonstmcted 
within  the  fire  Ihnlts,  and,  reason  and  ex- 
perience teaching  that  no  such  niaterlal  can 
be  obtained  that  Is  suitable  for  the  con- 
struction of  boIMiz^.  it  Is  practically  a 
prohibition  of  the  «rectIon  of  houses  within 
such  limits.  The  terms  "fireproof  and 
"combustible  materials,"  used  tn  the  charter 
and  ordinance,  should  not  be  given  a  literal 
construction,  but  a  liberal  and  reastmable 
one,  and  tbe  meaning  assigned  to  them  In 
the  ordinary  and  common  acceptation  of  tbe 
terms.  Brperfence  has  ^own  that  during 
great  couflagratlons,  such  as  swept  the  cities 
of  CMcngo  aiid  Boston  a  number  of  years 
ago,  buildings  of  granite,  marMe,  and  steel 
crumbled  Into  dust  before  the  intense  heat; 
and  met  with  at)soIute  destruction.  And  yet 
those  buildings  were  known  and  accepted  as 
being  composed  of  IxicombustlMe  or  fireproof 
materials.  Tbe  term  "fire[>roof  *'  In  loRnr- 
ance  cases,  where  used  In  connection  with 
safes  In  which  books  and  Inrcfitorles  are  to 
bo  kept,  has  been  defined  as  being  of  va&- 
terlals  that  will  usually  resist  the  action  of 
fires,  and  not  those  that  will  successfully 
withstand  fires  nader  all  clreounlances.  Ins. 
Co.  T.  Hlrd  <Tbk.  ClT.  Apy.)  28  &  W.  888; 


Pndarwrlters*  Plre  Ass's  t.  PaJmrer  CPei. 
OlT.  App.)  74  S.  W.  603;  Sneed  v.  AsaonaBoe 
Oo.  (Miss.)  18  South.  928.  As  said  by  the 
Supreme  Court  of  Mississippi  In  the  last- 
dted  case:  "To  tanpart  to  the  words  'fire- 
proof sate*  such  signification  as  would  re- 
quire a  safe  Incapable  of  injurr  by  fire,  to 
Itself  «r  Its  contents,  or  oae  which  by  the 
action  of  any  fires  could  not  be  rendesed  nse- 
Uem  as  a  safe,  and  whose  coatents,  under 
any  combination  ef  eircumstanoes,  should 
and  could  never  be  dcetroyed  by  the  inten- 
sity of  heat  to  wbleh  the  safe  aiid  Its  con- 
tents might  be  exposed,  would  -be  to  require 
of  tbe  insured,  bi  the  TBSt  majority  of  insur- 
ance cases,  that  which  could  net  bare  bcea 
In  tbe  contemplation  of  the  parties  In  enter- 
ing Into  the  contract  of  insurance."  Tbe 
words  "fireproof  and  '■Inoombustible  Biate- 
rials"  are  often  Rsed  In  cwinectlon  with 
houses  that  are  not  absolutely  proof  afolast 
fires,  but  are  Intended  as  refening  to  houses 
built  of  brick,  stone.  Iron,  or  other  material, 
en  the  outside,  so  as  to  form  barrters  that  will 
resist  tbe  action  of  ordinary  flras. 

Tbe  ordinance  of  which  complaint  Is  made 
la  autborlaed  by  the  diarter  of  tbe  dty  of 
Houston,  which  empowfrs  the  dty  oouncU 
to  "prohibit  tbe  erection,  bulldiag,  placing, 
tnoTing,  or  repairing  of  wooden  buildings 
wltiiln  Budi  limits  In  said  dty  as  they  may 
designate  and  prescribe;  •  •  •  and  may 
direct,  require  and  prescribe  tiiat  all  bulld- 
tatgB  wttbln  the  limits  so  deetgnated  and  •pre- 
scribed shall  be  made  or  constructed  of 
fireproof  materials."  Tbe  ordinauee  uses  the 
words  "combustible  material  or  any  mate- 
rial not  fireproof."  The  words  are  prac- 
tically the  same  used  by  the  Legislature  in 
the  special  charter  of  1897  granted  to  the 
dty  of  Houston.  To  toqulre  Into  the  rea- 
sonableness of  the  ordlmuioe  would  be  to 
inquire  Into  and  attack  the  reasonableness 
of  a  law  enacted  by  the  lieglslatnre  of  the 
«tate.  The  ordinance  Is  not  dependent  for 
its  rttaUty  on  some  power  luddental  to 
some  general  power  granted  to  tbe  city,  but 
ft  follows  tbe  langnage  of  tbe  leglslatlTe 
grant  for  that  specific  purpose  almost  to  tbe 
letter.  After  the  powsr  of  courts  to  sit  In 
judgment  on  tbe  Teasonablenees  of  dty  or- 
dinances resting  tor  tbelr  anthorlty  on  some 
general  grant  of  power  had  been  conceded, 
Judge  Dllleii  says:  "Where  the  Legislature, 
In  terms,  coaCers  upon  a  municipal  corpora- 
tion tbe  power  to  pass  ordinances  of  a 
spedOed  and  defined  character,  If  tbe  pow- 
er titas  delegated  be  not  In  confiict  with  the 
Constltatlon,  an  ordinance  passed  pursuant 
thereto  cannot  be  impeached  as  ioTalld  be- 
cause It  would  hare  been  regarded  as  on- 
reasonable  If  it  had  been  passed  under  the 
tndd^tal  power  of'  tbe  corporation,  or  un- 
der a  grant  of  power  general  In  its  nature." 
DU1.  Mon.  Corp.  S  328.  Tbe  text  is  sup- 
ported by  numerous  authorities.  In  the  case 
of  A  Goal  Float  t.  City  of  Jefirersenrllle  (Ind.) 
t3  N.  B.  lis.  It  is  said:  "WhUe  tbe  rcuoM- 
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blenesa  of  an  ordlnanee  li  a  qnestloii  of  law 
for  the  declBlon  ot  the  court,  an  ordinance 
cannot  be  held  to  be  unreasonable  which  la 
ezpresBlr  authoilEed  b7  the  Legislature. 
The  power  of  a  court  to  declare  an  ordi- 
nance unreasonable,  and  therefore  T<rid,  la 
imctlcally  restricted  to  cases  in  wlilch  the 
Legislature  has  enacted  nothing  on  the  anb- 
Ject-matter  of  the  ordinance,  and  conse- 
qneotly  to  cases  In  which  the  ordinance  waa 
passed  under  the  aiq>poaed  Incidental  pow- 
er of  the  cwporatlon,  merely."  That  case 
has  beat  followed  a  number  of  times  In  In- 
diana. Hallway  t.  Harrington,  80  N.  XL  87; 
Champer  t.  Qreencastle,  86  N.  B.  14,  24  L.  B. 
A.  768,  46  Am.  St  B^.  800;  Bund  t.  Fow- 
ler. 41  N.  B.  406;  Belling  T.  BransTllle,  42 
N.  B.  621,  SS  L.  R.  A.  272;  Shea  T.  Munde^ 
46  N.  B.  188.  In  the  case  of  Baffetto .  t. 
Uott  (N.  J.  Sup.)  88  Atl.  657,  It  was  said: 
"When  an  ordinance  has  been  passed  by  a 
municipal  body  nnda  l^lalatiTe  power, 
which  Is  granted  in  definite  and  precise 
terms,  soch  ordinance  cannot  be  set  aside' 
as  unreasonable." 

Bren  If  the  strictest  interpretation  be 
placed  upon  the  words  "fir^rooT'  and  "tn- 
combustiUe  mat«ial,"  It  cannot  be  claimed 
that  the  Legislature  of  the  state  has  not 
the  power  to  delegate  to  cities  the  autiiority 
to  prohUrit,  within  certain  limits,  builcUngs 
of  that  class  of  materials.  Even  If  the  rea- 
sonaUeness  of  such  legislation  could  be  the 
subdeet  of  Inquiry,  It  was  one  to  be  Inquir- 
ed Into  In  this  case  In  the  light  of  the  evi- 
dence, and  that  tended  to  establish  that  ab- 
solutely fireproof  buildings  could  be  erected. 

This  action  was  InstitDted,  not  for  the  en- 
forcement of  an  ordinance  of  a  city,  but 
to  protect  ^operty  rights  threatened  by  the 
intended  violation  of  the  ordinance.  A  pri- 
vate right  has  been  inraded,  and  the  en- 
forcement of  the' ordinance  la  a  mere  inci- 
dent to  the  protection  of  appellants  against 
a  threatened  injury  to  their  property.  There 
are  many  cases  In  which  It  has  been  held 
that  the  fact  that  a  nuisance  la  a  crime, 
and  punishable  as  such,  does  not  dc^re 
courts  of  equity  of  the  power  and  authority 
to  restrain  and  abate  such  nuisance  by  In- 
junction, In  order  to  protect  private  rights. 
It  Is  true  that  an  act  will  not  be  restrained 
by  Injunction  merely  because  it  Is  111^1,  but 
when  It  Is  shown  to  be  dangerous  to  Hfe,  det- 
rimentel  to  health,  or  aerionsly  Injurious  to 
property,  It  will  be  restrained;  and,  while 
it  has  been  hdd  that  the  section  of  a  build- 
ing will  not  be  enjoined  m»ely  because  it 
Is  prohibited  by  dty  ordinance,  an  Injunc- 
tion will  be  granted  when  allegations  and 
proof  show  the  Infliction  of  Injury  for  which 
there  Is  no  adequate  legal  remedy.  Weak- 
ley V.  Page  (Tenn.)  68  S.  W.  651,  46  L.  B. 
A.  562;  Stete  t.  Patterson  (Tex.  Civ.  App.) 
87  S.  W.  478;  York  v.  Tsaguairre  (Tex.  Glv. 
App.)  71  R  W.  668.  There  Is  some  author^ 
Ity  to  the  effect  that  an  Injunction  will  not 
lie  to  abate  a  nuisance  that  Is  not  one  In 


Itself,  Independoit  of  statutory  declaration; 
but  the  weight  of  authority,  we  chink,  fa- 
vors a  different  and  more  liberal  doctrine, 
and  permits  restraint  by  Injunction  against 
stetutory  nuisances  whm  It  appears  that 
material  injury  win  be  inflicted  by  them. 
In  the  case  of  Bank  t.  Sarlls  (Ind.)  28  N. 
B.  434,  18  L.  B.  A.  481,  28  Am.  St.  Bep.  185, 
the  subject  under  conatderatlon  is  discussed, 
and  it  la  said:  "When  It  is  shown  that  the 
onctlon  of  a  building,  if  permitted,  wUl  be 
in  e^reaa  violation  of  a  valid  municipal 
ordinance,  although  It  would  not  be  a  nui- 
sance per  se,  an  Individual  who  shows  Bucb 
fitct  and  shows,  in  addition,  that  Ita  erec- 
tion will  work  special  and  Irreparable  In- 
jury to  him  and  to  bis  propoiy.  Is  entitled 
to  relief  by  Injanetlon."  The  same  principle 
Is  enunciated  In  Blanc  v.  Murray,  86  La. 
Ann.  162,  51  Am.  7;  BfcGloakey  v. 

Kretling  (Cal.)  18  Pac.  433;  King  v.  Daven- 
port. OS  lU.  805,  38  Amu  Bep.  88;  and  Kauf- 
man V.  St^  (Ind.)  87  N.  B.  833,  46  Am.  St. 
Bep.  86a 

It  does  not  appear  that  vpellees  -had  an 
adequate  remedy  at  law  for  the  Injuries 
about  to  be  Inflicted  upon  than.  The  rale 
that  denies  an  injunction,  exc^t  where 
tha»  is  no  adequate  legal  remedy,  has  been 
rdaxed  to  some  extent  In  Texas,  whne  law 
and  equl^  are  administered  by  the  same 
tribunals.  In  the  case  of  Sumner  r.  Craw- 
ford, 81  TOx.  128.  41  8.  W.  004.  it  la  sug- 
gested  that  the  rule  has  been  relaxed  by 
the  provisions  of  article  2988,  Bev.  St.  188S, 
and  the  following  language  la  used:  "If,  as 
hare,  the  applicant  shows  a  clear  right  to 
be  left  in  tiie  undisturbed  possession  of  ca- 
tain  pnverty,  and  that  Bu<di  right  is  about 
to  be  Invaded  without  semblance  of  right 
by  another,  such  Invasion,  on  principle, 
should  be  prevented  In  its  Ine^iency  by  in- 
junction, Instead  of  allowing  the  Injury  to  be 
Inflicted,  and  then  leavii^  the  party  to  his 
legally  adequate,  but  in  fact  generally  very 
inadequate,  remedy  of  an  action  for  dam- 
ages." 

The  or^ance  Is  not  uncertain  or  obscure 
because  It  does  not  deflne  the  meaning  of 
"flreiHWor'  or  "combustible"  material.  Those 
are  words  well  defined  and  well  understood, 
and  on  the  trial  the  court  Instructed  the  Jury 
that  by  those  terms  was  not  meant  materials 
that  could  wltlurtand  any  degree  of  beat, 
but  such  materials  as  would  be  proof  against 
such  fires  as  would  likely  occur  in  the  dty 
of  Houston.  To  the  jury  was  confided  the 
detorminatlon  of  whether  the  materials  used 
in  the  building  were  combustible  or  not. 

The  4th.  6th,  6th,  8th.  10th,  18th  and  16tb 
asstgnments  of  error  complahi,  respectively, 
of  the  overruling  of  different  special  excep 
tions,  and  the  refusal  to  give  different  re- 
quested fdwrges.  That  the  asstgnments  treat 
of  subjects  that  are  not  germane  not  only 
appears  from  the  face  of  the  asdgnmentB. 
but  from  the  fact  that  four  prcq^tlona  hav- 
ing no  relation  to  each  other  are  idaced  one 
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Immediately  after  tbe  other.  Tbe  propoal- 
tlona  are  so  general  and  indefinite  that  It 
would  be  difficult  to  ascertain  precisely  what 
points  It  Is  desired  should  be  passed  upon 
bj  tbe  court  They  might  well  be  disregard- 
ed. However,  we  will  say  that  the  court  did 
not  err  in  etrlklng  out  those  portions  of  the 
tnswer  that  allege  that  other  buildings  In 
the  Tidnlty  of  appellanta*  buildings  are  not 
constructed  of  proper  materials,  that  appel- 
lees' building  Is  not  fireproof,  and  in  striking 
out  that  part  of  the  answer  that  set  up  the 
tict  that  appellants  had  been  Informed  by 
experts  that  the  kind  of  building  tbey  In- 
tended to  erect  was  rery  aubstantlaL  Tbe 
authorities  dted  by  aptwllants  do  not  sustain 
any  propositions  of  law  applicable  to  the  mat- 
ters attempted  to  be  raised  In  the  assign- 
ments of  error. 

That  part  of  tbe  appellants'  answer  al- 
lying the  failure  and  refusal  of  the  dty 
authorities  to  abate  a  nuisance  created  by  an 
ordinance  of  tbe  city,  as  a  justification  for 
the  erecchm  of  a  building  prohibited  by  tbe 
ordinance,  formed  no  defense  to  appellees' 
action,  and  was  properly  stricken  out.  The 
ordinance  Is  effective  as  long  as  It  is  un- 
repealed, and  the  mayor  and  chief  of  police 
Itare  no  more  right  to  violate  it  than  any 
other  citizens  of  HoustMi.  and  have  no  au- 
thority to  grant  a  license  to  any  one  else  to 
violate  tt. 

Tbe  twelfth  assignment  of  error  complains 
of  tbe  refusal  of  tbe  court  to  charge  the 
Jury  that  appellees  could  not  recover  unless 
the  ovniershlp  of  all  of  tbem  in  tbe  buildings 
sought  to  l>e  protected  had  been  proved. 
The  anignment  is  not  followed  bj  any  state- 
ment whatever,  and  abould  not  be  considered. 
An  Investigation  of  tbe  record,  however, 
shows  tbat  tbe  parties  who  recovered  in  the 
suit  established  their  ownership  in  the  prop- 
erty. 

The  foncteenth  and  fifteenth  assignment 
of  error  are  followed  by  four  general  propo- 
sltloas,  under  wlilcta  appear  a  statement  A 
strict  application  ot  tbe  rules  would  Inhibit 
a  consideration  of  them.  Their  subject-mat 
ter  has  been  consldezed  nnder  other  assign- 
ments. 

The  ordinance  declares  tbat  it  Is  unlawful 
to  erect  any  building  ot  combustible  mate- 
rial, or  of  material  not  fireproof,  and  tbe 
court  very  prop^y  so  Instructed  the  Jnry. 
Tbe  uncontradicted  evidence  showed  that  the 
building  iras  being  erected  vrlthln  tbe  fire 
Umits  established  by  the  monldpal  govern- 
ment, and  the  court  did  not  err  In  Instruct- 
ing the  Jury  tbat  such  vras  the  tact 

Appellants  prosecute  this  appeal  upon  the 
theory,  among  others,  that,  If  other  people 
in  Houston  had  violated  the  ordinance  as  to 
the  erection  of  fireproof  buildings,  this  would 
license  them  to  violate  It  by  erecting  build- 
ings contignouB  to  those  of  others^  and  to 
preclude  the  latter  from  any  remedy  to  pro- 
tect their  property.  We  know  at  no  prio- 
dple  upon  which  to  found  such  a  propositlmL 


It  may  be  unjust  and  Inequitable  to  pmnlt 
othws  to  erect  houses  In  derogation  ot  the 
statute,  but  that  fact  should  not  d^trive  ap- 
pellees of  the  right  to  protect  their  property 
from  a  nuisance.  The  question  at  Issue  was, 
did  the  building  proposed  to  be  erected  by  ap- 
pellants contravene  and  violate  the  terms  of 
the  ordinance,  and,  if  so,  did  such  Intended 
act  materially  Injure  the  property  of  appel- 
lees?  To  those  propositions  the  trial  court 
restricted  the  evidence,  and  ttiere  is  no 
ground  for  complaint  at  such  action. 
1     None  of  the  bills  of  exception  taken  to  the 
I  refusal  of  the  rourt  to  permit  different  wit- 
;  nesses  to  answer  the  questions  which  are  set 
i  out  in  them  give  the  answers  expected  to 
i  have  been  elicited,  vrith  the  exception  of  one 

•  iu  which  the  mayor  would  have  answered 
i  tbat  he  had  authorized  the  building  of  tbe 
'  house,  and  two  in  which  tbe  witnesses  could 

■  have  stated  that  adjtdnlng  buildings  were  not 
i  fireproof.   Those  answers  woe  properly  ex- 
I  eluded,  and  tbe  other  bills  of  exception  can- 
not be  considered,  because  it  la  impoeslhle 

■  for  the  court  to  determine  wbat  the  vrltness- 
,  ee  might  have  answered.  It  is  the  unbroken 

rule  that  where  objections  are  sustained  to  a 
:  question,  tbe  bill  of  exceptions  must  slunr 
i  what  tbe  answer  would  have  been,  the 

■  grounds  upon  which  It  was  rejected,  and  its 
'  matniaUty. 

The  court  Instructed  the  Jnry  to  find 
'  against  W.  L.  Foley,  one  of  tbe  plalntUfs, 
{  because  he  had  failed  to  prove  ownership  of 
the  property  claimed  by  bim.  Tbe  Jury  If- 
I  nored  the  instruction,  and  returned  a  verdict 
:  for  the  plalntitCs;  but  the  court  rendered 
;  Judgment  In  favor  of  all  the  plalntiffii  except 
>  Foley,  and  decreed  that  an  Injunction  should 

•  not  Issue  In  his  favor.  This  action  of  the 
I  court  was  not  disapproved  of  by  Foley,  but 
I  ai^ellants  complain  of  It    How  it  effects 

tbem  injuriously  does  not  appear,  and  it  Is  a 
i  matter  of  no  concern  to  them.    Tbe  court 
j  properly  made  the  Judgment  conform  to  vpbat 
I  must  have  been  the  intention  of  the  Jury, 
i    The  court  very  properly  refused  to  disturb 
j  the  VNdlct  because  of  stotements  made  after 
the  termination  of  tbe  trial  by  a  Juror  to 
counsel  tor  appellants  as  to  the  Jury  having 
looked  out  of  a  window  at  tbe  building  erect- 
ed by  appellants,  about  800  feet  distant.  Tbe 
Impeadiment  of  verdicts  by  the  statements 
of  Jurors  after  the  trial  are  viewed  vrlth 
great  disfavor,  and  will  not  be  tolerated  by 
courts.   As  far  back  as  the  case  of  Mason 
T.  Russel's  Heirs,  1  Tex.  7^,  the  Supreme 
Court  said:  "The  permitting  such  evidence 
cannot  be  too  strongly  jreprobated,  as  leading 
to  Improper  tampering  with  the  Jurors  to  pro- 
cure such  affldavite  after  verdlcte."  As  said 
by  the  Supreme  Court  in  Bank  v.  Bates,  72 
Tex.  137,  10  S.  W.  S48.  'If  there  be  any  ex- 
ception to  this  mle.  It  has  not  been  defined  In 
any  case  In  this  stete." 

We  conclude  that  none  of  the  assignmentt 
of  error  is  well  token,  and  tbe  Judgmrait  Is 
therefore  afllrmed. 
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WORD  T.  KBNNON  * 
(Court  of  ClTil  Appeals  of  Texas.   Jane  8, 
1903.) 

HUSBAND  AND  WIFB-COHUUMTIT  FROPBRTT 
-RBCOVSBY  BT  WlfW-PLBA  IN  ABATKHBHT 
— ABAHDONMBN-T-BVIDBNCS-INSTBUCTiam 
— HARHLBSB  ERROR. 

1.  An  allegatioD  br  a  married  woman  that 
her  husband  bad  permanently  aboBdomd  her, 
without  lier  fanltt  and  had  left  the  state,  is 
anfflcient  to  authorize  her  to  soe  for  the  com- 
munity property. 

2.  Wbara  no  action  appears  t»  hare  been 
taken  on  a  plea  in  abatunmt,  it  will  be  pre- 
sumed to  have  been  abandoned. 

3.  An  andgoment  of'  error  cannot  be  extended 
br  the  brief  to  Inehide  a  bill  <tf  excepttona  not 
r^errcd  to  thereto. 

4.  In  a  suit  by  a  married  womau  to  recover 
horses  belonging  to  the  community  estate,  it  is 
not  prejudicial  to  exclude  a  conversation  be- 
tween defEndaot  and  the  huBbsnd,  from  whom 
he  ol^mtd  to  bare  boachft  th«  hsnea,  te  estab- 
lish the  aale,  where  It  anowed  that  no  aale  was 
ever  consummated, 

5.  In  a  mit  by  a  msrrled  woman  to  recover 
h€BW8  betonging  to  the  eoanaaiilty  eatate,  sd- 
mlariui.  o<  her  eTideaea  as  to  a  mwtgace 
her  of  the  horses  was  not  prejudicial  error. 

6.  IVhere,  !n  a  suit  to  recover  horses,  the  evl- 
devee  fails  to  estaUish  a  pnrdiaae  of  tbem  by 
defendant,  as  cl^rimed,  an  iaatrnetiM'  unanlnc. 
that  these,  was  no  sale  fa  net  enor. 

Appeal  tarn  Button  CoDBty  Gbmt;  fk.  C. 

Action  by  Hra.  H.  A.  Kennon  agalnat  O. 
T.  Wwd.  Vtom  a  jndgmeat  In  favor  of 
plafntlff;  deCradant  appeata.  Affirmed. 

Anderson  Hill,  for  appellant  Tayloe  & 
Cornell,  for  appellee. 

FLT.  J,  AK>ellee  sued  appellaot  to  re- 
cover 10  h£ad  of  horses^  or  their  value,  at 
$50  each,  oud  in  a  trial  by  jury  was  awarded 
a  verdlot  for  the  property,  upon  which  was 
rendwed  the  Judgment  from  which  this  ap- 
peal has  been  perfected. 

It  was  alleged  in  the  petition  tluU  D.  D. 
Kmnon,  the  husband  of  appellee,  had  per- 
manently abandoned  her,  without  fault,  on. 
her  part,  and  bad  left  the  state,  and  this 
was  a  sufficient  allegation  to  clothe  her  with 
authority  to  Institute  suit  for  the  community 
property.  Railway  v.  Hennesey,  20  Tex.  Civ. 
App.  318,  49  S.  W.  017. 

Appellant  aslced  tliat  the  suit  bi  this  case 
be  abated  because  there  waa  another  suit 
pending  In  the  same  court,  hi  wiiich  the  mat- 
ters In  this  suit  could  have  been  litigated  and 
determined.  No  action  appears  to  have  been 
taken  on  that  plee,  and  there  is  nothing  in. 
the  record  to  sustain  the  complaint  that  it  was 
overruled.  U  most  be  presumed  that  It  was 
abandoned. 

It  was  not  error  to  exclude  evidence  as  to 
what  appellant  stated  about  it  being  Just  as 
easy  to  get  50  cents  a  bead  for  pasturage  of 
the  horses  as  25  cents.  It  could  have  no 
possible  bearing  on  the  case. 

The  tenth  assignment  attacks  the  exclusion 
of  testimony  ofCered  by  appellant  as  to  a 
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coBvenatlon  betwein  him  and  D.  D.  Kemno. 
In  the  flMigmaiBnt  of  error  IMid  bill  of 
exc^tloiw  is  refeired  to  as  containing  ttw 
oonveraatlaD  daalred  to  be  introduoed,  but  In 
a  stwlHntiit  made  Im  tbe  bitef  am  effort  Is 
made  to  ertend  It  to  aaottkR  eonnranatlatt 
contained  In  eootlHr  bill  at  eac^tloas.  The 
asBlgnmettt  will  be  confined  tat  tha  error  ot 
which  canplatot  la  made.  It  i»  not  well 
taken,  for  the  reason  that  appellant.  In  Ids 
answer,  dabned  to  bare  bon^t  tbe  botvea 
of  D.  D.  Kcmon;  ^vt  the  cmiverawUen,  had 
ft  been  adnttted,  abvwed  that  no  ade  wac 
ever  conswuuated,  and  csnsequently  its  re- 
jeetton  oonld  net  have  injnred  appellant  Tfce 
oflmrecastiflB  set  out  bo  tbe  other-  bQl  of  ex- 
cepttona abom  menttoned  did  not  Aev  a  am- 
smmuated  sate,  beoaose  no  price  wai  ever 
agreed  on  between  the  parties.  Tbe  erldnee 
leads  to  tiw  Imdatible  coodnilon  tttt  appel- 
lant had  never  bonght  the  binaes. 

The  Intndnctlan  In  errUanoe  by  appellee 
ot  her  nmtgage  on  Uie  boraea  ln  cunliuveaay 
to  one  MeOobazi  coirid  bare  bit  no  peaaibie 
baariny  on  the  case,  and  it  AodU  nat  bare 
been  admitted.  Still  tboe  ia  nethtog  to  to- 
dlcate  that  It  bad  a«y  effect  on  tbe  laaoea 
in  MM  way  or  another.  It  ntnit  be  presumed 
Oiat  tlto  Jnr  had  average  intciUgawe,  and. 
If  such  waa  the  easr,  the  evMcnoe  oeaid  not 
have  InfltHaced  tbrfr  verdict 

The  evidence  totally  failed  to  eatabUab  that 
avptSlaM.  bad  panduwad  the  horaca,  and  It 
was  not  error  to  asaame  that  Ibm  waa  no 
sale,  and  to  inatniet  tbe  Jury  to  flod  in  favor 
at  apprtlant  for  the  paatnrage. 

The  special  cbargee  asked  by  appellant 
were  properly  refnsed.  Appellant  eMmed  to 
own  the  homei^  and  be  oonld  not  shift  Ua 
peokion  1^  nienia  of  '  a  ehaiga  N^tlier  of 
tbe  diargea  oantolned  tbe  law  of  tba  caae. 

me  jndgmeat  li  afflrmad. 


PEARSON  V.  WBaST.^ 

(Court  of  Civil  Appeals  of  Texas.    Jnne  8. 
1903.) 

ABATEMENT— DOMICILK— PLEA  OF  PRIVILHOE. 

1.  Where  defendant's  domicile  is  in  a  county 
other  than  that  in  which  he  is  sued,  and  the 
cause  of  actfoa  arose  In  such  county,  his  plea 
of  privilege  to  be  sued  in  tbe  county  of  Us 
residence  Is  well  founded. 

Appeal  from  Dtetrtct  Ovort  Bexar  Ooun- 
ty;  S.  X.  Broc^  Jndge. 
i     Acthm  by  Annie  M.  Pearson  against  G€orBe 
I  West  Prom  a  Judgment  In  favor  of  defend- 
i  ant,  plaintiff  appeals.  Affirmed. 

I    M.   W.   Davis,   for  appellant.  Denm.tn. 
I  Pranklln  &  McGown  and  Proctors,  for  ap- 
pellee. 

NEILL,  J.  On  October  9,  1902.  the  appel- 
lant sued  appellee  in  the  district  court  of  Bex- 
ar county  to  recover  |I10,000  damages  for  an 

^Mieulag  denied  June  ST,  IM. 
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■molt  aHegca  t«  teve  been  emnaltted'  1^ 
him  upon  her  on  the  14th  day  of  August, 
1902,  in  Live  Oak  county.  Tex.  The  appel- 
lee pteaded  tn  abatement  that  when  the  nilt 
was  Instltnted.  and  process  serred  m  hhn  he 
resided  in  Lire  Oak  county,  Tex.,  and  had 
his  domlcfle  there,  and  not  tn  the  connty 
ot  Bexar;  that  erer  since  the  oommence- 
ment  of  the  suit  be  has  resided  br,  and  has 
bad  bis  dmricU*  Id,  Uvm  Oalc  ceunty.  isben 
he  still  realdea,  and  nob  In  tbe  oeuntr  ef 
Bexar,  as  alleged  by  plaintiff;  that  plaintiff's 
cause  otf  action.  If  amy  eh*  had,  dtd  Dst  ac- 
cnie  IB  Bea«r  coanty,  but  Is  fannded  apo& 
an  aasffolt  irtitek,  it  coonaltted,  was  made  la 
Ure  Oak  ceuBly,  and  not  In  Bexar  county, 
Tex.  Wherefore  be  eladmed  tte  prtrites* 
of  being  ncd  in  tbe  county  where  t»  bad 
his  doiQicile.  Tke  issue  raised  by  tMs  plea 
was  auboltted  tn>  tbe  court  wltbont  a  Jury, 
and.  opott  bearing  tiw  teatlmeay.  It  was  aA- 
jodged  tl&t  tbe  ptea  be  sustateedf  and  the 
cann  dteMssed.  Ftoa  this  Jadgment  this 
^>peat  Is  proseeuted,. 

Fram  a  eavefol  examliurtion  and  OMMldeiv 
atton  «df  the  teetlmoBj,  w«  bare  eonolDded 
that  tbe  vndenoie  1*  sufllctcwt  to  etqiport  tbe 
SaiMng  of  tbe  court  tlart  tbe  tasldsnce  and 
domlcae  of  George'  Weet  was  In  LIT*  Oak 
coanty  at  the  time  tbe  suit  wa«  filed,  and 
from  dMtt  dewn  t*  tbe  tlsse  of  tbe  trliri  con- 
tlsMd  te  be  In  said  couaty.  BeaaTl^  r. 
OuBsetC  (Tex.  Civ.  App.)  28  S.  W.  113. 

The  Judgment  oC  ttt«  dlsMet  eonrt  la  ttaere- 
Csra  jUBined, 


GONNBB.  T.  DOWNB  et  aL 
HESmtt  of  CMi  Appi^  td  Tsas.  9am  4, 
1006.) 

tfPKAI«  •  BBC0B9 STATBHSNT  OF  FACTS>- 
TXMS  OP  FILING— TRESPASS  TO  TRY  TI- 
TU»-UfNOCniNT  POROSASaR. 
LA  Btateusat  vS  facts  fled  ssore  tban  10 
dare  after  adjotuBment  of  the  covrt  cannot  be 
considered,  thon^  tbe  parties  avsed  that  It 
might  be  filed  later. 

2.  in  tbe  absence  of  a  statement  of  fttcts,  tbe 
fbets  fend  by  tbe  trhd  Juftne  will  b«  regarded 
ss  ooaebHiTe  by  die  appdllate  court. 

3.  In  tr^Rpass  to  try  title,  fiodlngs  that  the 

SKrtles  claimed  from  a  commoo  sonrce.  and  that 
efendants  were  tbe  iaaoeentjiiircbaaers,  wiUt- 
out  notice  of  a  deed  to  ^adntiff,  joatiflcd  a  iadr- 
meat  for  defmdaats. 

Appeal  fFom  DSrtrtct  Oouvtr  Newton  Coon- 
tyt  W.  P.  Nicfci,  Judgeu 

Trespesa  to  try  tltte  by  L.  H.  ConaeF 
agatnst  E.  D.  Downs  aad  another.  From  a 
Jndpneat  for  defendants,  platnttff  appeals. 
AfilTiDed. 

W.  W.  Blake,  for  appellant  Weet  ft  How* 
ard.  for  appellees. 

GAKBHKtT.  C.  J.  This  was  an  action  of 
trespass  1o  try  title  brai^ht  by  L.  H.  Conner 
against  B.  IX  Dvwae  and  D.  A.  Rogers  for 
the  reeorery  of  two  tracts  of  land,  a  part 
ot  tbe  Williams  leegoe,  situated  la  Newton 
conaty.  Tbe  dsMmhutti  pleaded  "Not  gvlltyr 


and  Hmftatlui  ot  Are  years,  and  valoable 
impfovements.  The  case  was  tried  to  the 
court  below  wltbont  a  Jury,  and  a  judgment 
was  rendered  in  favor  of  the  defendants, 
frem  which  tbe  plaintiff  has  appealed. 

Ten  days  after  adjournment  were  allowed 
the  pbilntiff  by  the  court  within  whltA  to 
file  a  statement  of  facts.  Court  adjourned  on 
December  6.  1902.  The  parties  failed  to 
agree  on  a  statement  of  facts,  and  the  pre- 
siding judge  made  one  from  statements  for- 
nlsbed  to  him  by  tbem,-  respecttvely.  Tbe 
tftatement  copied  in  tbe  transcript  bears  no 
dfltey  but  It  ai>p«ar8  to  have  been  filed  De- 
cember 20,  1902,  which  was  more  than  ten 
days  after  adjournment.  A  motion  has  been 
made  by  tbe  defendant  Rogeni  to  strike  tt 
out  because  it  was  not  filed  In  time.  In  re> 
ply  to  tiie  motion,  the  plaintiff  states  tbat 
the  case  was  tried  near  tbe  end  of  tbe  term, 
and  that,  before  the  court  adjoomed,  coanseF 
for  tbe  defendants  left  Newton  county  and 
went  to  Houston  on  bnslness;  that  plain* 
ttff  made  up  bis  statement  of  facts  promptl^r, 
and  tried  to  submit  It  for  agreement,  but, 
ctHmsel  for  defmdants  bdng  absent,  it  was 
left  with  the  clerk  of  the  court,  wttb  Instruc- 
ttons  to  deliver  It  promptly  to  counsel  for 
defendants,  which  was  done;  that,  before  tbe 
10  days  allowed  had  eiplred,  comiael  for 
pTsintlff  went  to  Newton,  and  Insisted  on  the 
statement's  being  sent  to  tbe  district  judge. 
OevneH  for  defendants  stated  that  they 
wcruld  agree  In  writing  tbat  the  statement 
might  be  filed  at  any  time  before  Decem- 
ber 22,  1902.  and  such  an  agreement  was 
made  and  signed  by  counsel  tor  both  par- 
ties on  December  16,  1902,  and  Is  copied  In 
tbe  record.  The  statement,  having  been  filed 
more  than  10  days  after  tbe  adjournment 
of  the  court,  cannot  be  considered,  although 
the  parties  agreed  that  It  might  be  filed  later. 
VTIIeox  T.  League  flex.  Civ.  App.)  71  S.  W. 
414.  The  motion  to  strike  out  tbe  statement 
of  facts  appearing  In  the  record  will  be  sus- 
tained. 

The  fonowlng  conclusions  of  fact  was  filed 
by  the  trial  Judge: 

"(1)  I  conclude  that  the  evidence  estab- 
lishes tbe  fact  of  common  source  of  title  tn 
R.  P.  Hext  to  tbe  477  acres  of  land  on  tiie 
Wm.  Williams  beadrlgbt  league  of  lend.  In 
Newton  county,  Texas,  In  controversy. 

"(2)  On  October  31.  1877,  R.  P.  Hext  and 
hfs  wife,  Blapbare  Hext,  resided  on  the  J.  R. 
Williams  beadrlght,  adjoining  the  said  477 
scms,  and  atanrt  100  yanis  from  tbe  west 
line,  and  cultivated  a  field  on  the  said  477 
acres,  and  tbat  said  477  acres  was  all  tbe 
land  they  owned  on  tbe  Slst  October,  1877, 

"(3)  R.  P.  Hext  died  at  his  home  on  tbe 
said  J.  R.  Wnilams  headrlght  about  12th  day 
of  January,  lS78v  leaving  surriTbig  talis  bia 
wife,  Elapliare  Hext,  and  ten  children,  to 
wit,  Stisnn  Toney.  J.  R.  Hext  Annie  PhilUpa, 
Julia  Hext,  J.  H.  Hext,  Lewis  Hext,  Uarv 
Christian.  B.  U  Hext,  U  Smtth,  aad  GaaalUe- 
f^erguson. 
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"(4)  Tbat  prior  [to  tbe  death]  of  B.  F. 
Hext,  and  on  the  said  Slst  day  of  October, 
1877,  R.  P.  Hext  conveyed  tbe  said  477  acres 
of  land  in  controTersy,  without  being  joined 
by  hta  wife,  Elaphare  Hext,  to  tbe  heirs  of 
Lewis  Saizabeth  Conner,  and  J.  T.  Ramsey 
and  J,  R.  Blatt(HC  appear  as  snbscribing  wit- 
nesses to  said  deed.  This  deed  was  dnly 
proven  as  at  common  law  as  to  B.  P.  Hext 
by  R.  H.  Windham,  and  was  uecnted  and 
duly  acknowledged  by  Elaphare  Hext  on  tbe 
2Sd  day  of  September,  1902. 

"(3)  I  find  that  J.  R.  Mattox  was  about  14 
or  i&  years  of  age  when  his  name  was  signed 
to  said  deed  from  R.  P.  Hext  to  the  belra 
<rf  Lewis  and  Bllzabeth  Conner;  that  be  did 
not  know  what  the  instrument  was,  to  which 
his  name  was  signed,  and  had  no  knowledge 
of  such  facts  until  after  he  bad,  for  a  valna-  | 
ble  consideration  paid,  purchased  an  undt-  ; 
Tided  iV»«  Interest  in  said  477  acres  of  land 
from  the  snrriTlng  heirs  of  R.  P.  Hext  on  2d 
day  of  January,  1894.  and  without  notice  oi 
the  existence  of  the  deed  from  R.  P.  Hext  to 
the  heirs  of  Bllzabeth  and  Lewis  Conner. 

"(6)  I  find  tbat  defendant  B.  D.  Downs  pur- 
chased of  tbe  land  in  controversy  from 
the  heirs  of  R.  P,  Hext,  and  I'/so  of  same 
from  J.  R.  Mattox.  on  the  —  —  day  of  July, 
1894,  and  December  22,  1804,  respectively 
for  a  valuable  condderation  paid,  without 
notice  of  tbe  existence  of  the  deed  from  R.  P. 
Hext  to  tbe  heirs  of  Lewis  and  Blisabetb 
Conner,  and  Immediately  placed  his  said 
deed  on  record. 

"(7)  I  find  that  plaintiff,  L.  H.  Conner, 
claims  the  land  in  controversy  as  one  of  tbe 
heirs  of  Lewis  and  BUsabeth  Conner,  and  by 
conveyances  from  J.  3.  Love  and  wife,  who 
was  a  child  of  Lewis  and  Eaizabetb  Conner." 

In  the  absence  of  a  statemoit  of  fftcts, 
the  facta  found  by  the  trial  Judge  will  be 
regarded  by  this  court  as  conclusive;  and 
the  court  having  found  tbat  the  defendants 
wae  tonocent  purchasers  of  the  land  in  con- 
troversy, from  a  common  source,  the  Judg- 
ment In  their  favor  ftppears  to  be  correct 
None  of  the  assignments  of  error  presait 
any  Questions  that  appear  to  have  been  In- 
correctly decided.  The  Judgment  of  tbe  court 
below  will  be  affirmed.  Affirmed. 


HILL8BOBO  OIL  CO.      GITIZBN7  NAT. 
BANK  OP  HILLSBOBO. 

(Court  of  GlvU  Appeals  of  Texas.   Jane  6, 

1903.) 

UaURT— CONTRACTS  FOR  GOHPODND  INTHR. 
EST— VAUDIT7— FRBSUUFTIONS. 

1.  A  verbal  contract  betweeii  a  bank  and  one 
of  Its  customers  that  the  latter  should  pa7  In- 
twest  tt  the  rate  of  10  per  ceut.  per  aunum 
on  all  overdrafts,  the  Interest  Bccrnlog  each 
nwnth  to  be  parable  at  the  end  of  the  month, 
and,  if  DOt  paid  then,  to  bear  interest  at  the 
agreed  rate,  was  lawful,  aad  not  usurious. 

2.  No  presumptions  of  llIeKalit?  would  be  in- 
dolnd  against  such  contracC  and  the  customer 
eodd  avmd  It  only  by  pleading  and  proving  that 


the  real  contract  was  different,  and  was  viola- 
tive in  its  terms  of  the  provisions  of  the  stat- 
ute. 

Appeal  from  District  Court,  Hill  County; 
W.  Polndexter,  Judge. 

Action  by  tbe  Hlllsboro  Oil  Company 
against  the  Citizens*  National  Bank  of  Hllls- 
boro, Tex.  Judgment  for  defendant,  and 
plalnUfl  an^Is.  Affirmed. 

Taughan  &  WoAs,  for  appellant  Wear, 
HoTFow  ft  Bmttbdeal.  tot  appellee. 

rCBUPLBTON,  J.  Suit  by  the  Hillsboro 
Oil  Ctuiq^y  against  tbe  Gltlaentf  Nattonal 
Bank  of  Hillsbcwot  Tex.,  to  reeovw  ttie  atatup 
tc«y  penally  on' account  of  the  collection  1^ 
the  d^endant  of  tbe  plalntUE  of  Interest  which 
was  alleged  to  be  nsurioua.  A  Jury  trial  re- 
sulted in  a  Judgment  tat  the  defendant 

The  plalntur  was  for  aevnal  years  one  of 
the  d^ndanfs  customers.  There  was  a 
Tcvbal  agreement  between  tbe  parties  that 
tbe  plaintiff  should  pay  Interest  on  all  ovet^ 
drafts  at  tbe  rate  of  10  per  cent  pw  annum. 
In  keq>lng  tbe  acooont  tbB  d^endant  diar- 
ged  the  plalntlfl  interest  at  tbe  agreed  rate 
on  the  dally  balances.  At  the  end  of  each 
month  the  toteiMt  which  had  acoued  dur- 
ing that  month  was  charged  to  the  plaintiff's 
overdraft  account  By  this  method  tbe  Inter- 
est was  compounded  monthly.  The  pUintUTs 
suit  was  brought  on  the  theory  that  the  man- 
ner in  wtaldi  the  account  was  kept  enabled 
the  defendant  to  collect  Interest  at  a  greater 
rate  than  that  allowed  by  law.  The  oontention 
of  the  defendant  was  that  tibe  Interest  was 
compounded  In  accndance  vltb  a  oratract 
to  that  effect  The  court  Inatracted  the  Jury 
that  thae  was  no  usury  in  fb»  transaction 
if  tiie  ^alntUt  amtmcted  tbat  tb»  interest 
should  be  BO  compounded.  The  evidence  was 
Buffident  to  warrant  a  finding  by  the  Jury 
that  tbe  plaintiff  had  so  contracted.  If  then 
was  a  contract  between  the  parties  tiiat  the 
Interest  which  accrued  eacb  month  should 
be  due  and  payable  at  flie  end  of  the  month, 
and,  if  not  paid  wboi  due,  diould  bear  In- 
terest at  tbe  agreed  rate  of  10  per  cent  per 
annum,  then  tbe  contract  ma  not  usurious, 
and  the  plaintiff  was  bound  by  the  tenns  of 
ita  obligation.  The  ccunpounding  of  Interest 
In  tbat  way  vras  permissible.  Orlder  v.'Ass'n, 
89  Tex.  S97,  35  S.  W.  1047.  The  qnestton 
was  whether  such  contract  had  been  entered 
into,  not  whetber  such  contract  made, 
was  a  scheme  and  device  to  cov^  up  usnry. 
It  was  lawful  tor  tbe  partlM  to  so  cootnrt, 
and,  if  such  was  the  resl  contract  between 
tbem,  the  affair  was  not  tolnted  with  usury. 
There  was  no  evidence  tending  to  show  tbat 
the  parties  agreed  In  fact  that  the  lntra«8t 
should  not  mature  mraitbly,  but  that  the 
same  should  be  dedared  due  at  Hie  end  ot  \ 
each  month.  In  order  tbat  the  defoidant  ' 
might  thereby  be  enabled  to  receive  interest 
In  excesa  of  the  rate  allowed  by  law.  The  | 
contract  e^teblished  by  the  verdict  itf  the 
Jury  was  valid  In  ite  terms,  and  bo  pre*  I 


Digitized  by  Google 


Tex.) 


h.  EPFSTEIN  A  SON  v.  WEBB. 


337 


snmptionB  of  Illegality  will  be  Indulged 
against  It  The  same  could  be  avoided  only 
by  the  plaintiff  pleading  and  proving  that 
tlie  real  contract  was  different,  and  was 
violative  In  its  terms  of  the  provisions  of  the 
statute.  No  such  case  has  been  made,  and 
the  plaintiff  must  fall  In  Its  suit.  In  view 
of  this  holding,  the  other  aontlons  present- 
ed are  not  material. 
The  jndgmeDt  la  therefore  affirmed. 


L.  EPPSTBIN  &  SON  v.  WEBB  et  aL* 
(Court  of  Civil  Appeals  of  Texas.  June  6, 

looa.) 

LOCAL  OPTION— INJUNCTION— PETITION— 
AMENDMENT. 

1.  The  petition  by  liquor  dealers  to  enjoin 
pablicatioD  of  uo  order  declaring  the  result  of 
a  local  option  election  is  insufflcient  to  show 
plaintiffs  entitled  to  any  relief,  it  not  alleging 
that  they  were  lawfully  engaged  in  the  busi- 
ness of  selling  liquor,  though  alleging  that  tHey 
are  threatened  with  arrest  and  prosecution,  and 
that  their  right  to  continue  Id  the  business  is 
north  a  certain  amount. 

2.  The  right  to  amend  a  petition  for  Injunc- 
tion, to  show  that  plaintiffs  were  entitled  to 
relief,  was  not  denied  by  the  trial  court  where 
it  merely  refused  to  reuder  judgment  on  the 
petition,  but  offered  to  hear  the  case  on  the 
merits,  whereupon  plaintlffa  dismissed  the  suit. 

Appeal  from  District  Court,  Grayson  Coun- 
ty: J.  M.  Pearson,  Judge. 

Suit  by  L.  Eppstein  &  Son  against  O.  P. 
Webb  and  others.  From  the  Judgment  plain- 
tiffs appeal.  Affirmed. 

Mosely  &  Eppstein,  Standlfer  &  Eone,  Don. 
A.  Bliss,  and  C.  L.  Galloway,  for  appellants. 
A.  L.  Beaty,  foc  appelleea. 

RAINET,  O.  J.  The  following  statement 
of  the  case  Is  taken  from  the  brief  of  ap- 
pellants, to  wit: 

"M.  L.  Eppstein  and  H.  Eppateln,  copart- 
ners doing  business  under  the  name  of  L. 
Il^pstein  &  Son.  plaintiffs  herein,  presented 
their  bill  of  complaint  to  the  Honorable  L. 
W.  Moore,  Judge  of  the  Twenty-Second  Ju- 
dicial District  of  the  state  of  Texas.  In  said 
bill  they  stated  that  they  were  wholesale  liq- 
uor dealers  at  Denlsou,  in  Grayson  county, 
Texas,  on  March  7,  1903,  and  at  all  times 
thereafter;  that  on  said  date  an  election 
was  held  in  Grayson  coimty,  Texas,  tmder 
the  circumstances  fully  detailed  In  complain- 
ants* bill.  Said  bill  prayed  for  no  other  relief 
than  for  an  injanctlon  against  respondents. 
On  Hay  9,  1908.  the  Honorable  L.  W.  Moore 
granted  complainants  the  writs  of  injunction 
prayed  for  in  said  bill,  and  ordered  the  dis- 
trict clerk  of  Grayson  county,  Texas,  to  Issue 
sach  writs  restraining  defendants  from  doing 
.the  acts  complained  of  In  said  bllL  On  May 
10,  1903,  complainants  filed  their  bond  In 
the  amount  required  by  said  flat,  conditioned 
as  required  by  law.  On  the  same  day  writs 
of  Injunction  were  Issued  by  the  clerk  of 
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'  the  district  court  of  Grayson  county,  Texas, 
iiDd  served  upon  all  of  the  defendants.  On 
'  May  11,  1908,  the  Honoraljle  J,  M.  Pearson, 
!  Judge  of  the  Fifty-Ninth  Judicial  District 
;  of  the  state  of  Texas,  without  notice  to 
'  complainants,  dissolved  said  injunction.  On 
i  May  12,  1903,  complainants  filed  a  motion 
asliing  the  court  to  revoke  and  set  aside  the 
order  entered  in  tliis  cause  on  the  11th  day 
of  May,  and  to  reinstate  the  injunction  grant- 
ed by  the  Honorable  L.  W.  Moore.    This  mo- 
tion the  court  overruled,  except  In  so  far 
as  to  grant  complainants  an  exception  nunc 
pro  tunc  to  the  action  of  the  court  dissolv- 
ing the  injunction.   Thereupon  complainants' 
bill  was  dismissed.   To  this  action  of  the 
court  and  the  Judgment  complainants  In  open 
court  excepted,  gave  notice  of  appeal  to  this 
I  court,  and  on,  to  wit,  May  12,  1903,  filed 
j  their  appeal  and  superaedeas  bond,  and  the 
!  record  was  on  the  same  day  filed  tn  this 
;  court."   The  relief  sought  was  to  restrain 
the  commissioners'  court  of  said  county  from 
I  publishing  the  order  declaring  the  result  of 
I  a  local  option  election  that  Itad  theretofore 
I  been  held  in  Grayson  county,  Texas.  Nu- 
j  meroua  propositions  are  urged  In  support  of 
'  appellants'  contentlcm  that  the  action  of  the 
i  trial  court  In  dissolving  the  injunction  was 
error,  but  we  deem  It  unnecessary  to  dis- 
cuss them,  because  the  petition  falls  to  show 
that  plaintiffs  were  entitled  to  any  relief, 
in  that  the  petition  does  not  allege  that 
plaintiffs  were  lawfully  engaged  in  the  busi- 
ness of  selling  liquor.    The  petition  Is  not 
relieved  by  the  further  allegations  that  they 
are  threatened  with  arrests,  prosecutions, 
etc.,  and  tUat  their  right  to  continue  in  such 
business  Is  worth  the  sum  of  $50,000,  etc. 
If  plaintiffs  were  not  lawfully  engaged  in  the 
business  of  selling  liquors,  equity  will  not 
shield  them  from  the  consequences  of  which 
they  complain.    If  they  were  legally  so  en- 
gaged, It  should  have  been  alleged.  The 
case  of  Harding  v.  Commissioners'  Court 
(Tex.  Sup.)  66  S.  W.  44,  is  decisive  of  this 
question,  and  upon  that  case  we  rest  our  de- 
cision. 

It  is  contended  by  appellants  that.  If  the 
petition  was  wholly  defective  In  the  respect 
stated,  they  should  have  been  allowed  to 
cure  the  defect  by  amendment  This  right 
was  not  denied,  as  we  construe  the  record. 
When  the  trial  court  overruled  the  plalntlPfs' 
motion  to  revoke  and  set  aside  the  order 
dissolving  the  temporary  Injunction,  counsel 
for  plaintiffs  stated  that,  the  petition  being 
for  an  Injunction  only,  they  waived  their 
right  to  further  hearing  thereon,  and  asked 
the  court  to  render  Judgment  upon  the  said 
petition,  which  the  court  refused  on  the 
ground  that  he  had  not  decided  any  question 
except  that  It  was  proper  to  dissolve  the 
temporary  Injunction  because  the  judge  grant- 
ing same  was  without  Jurisdiction  to  do  so, 
and  stated  to  counsel,  if  they  desired  to  press 
their  petition  for  an  injunction,  he  would 
proceed  to  hear  it  at  once.   Counsel  did  not 
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amll  tbemselTM  of  tb\a  offer,  bnt  excepted 
to  the  action  of  tbe  court,  and  therenpon 
plalntlffB,  by  their  attorneyB,  In  open  court 
dlsmlBsed  their  said  suit,  and  Judgment  was 
accordingly  so  entered.  The  trial  court  hav- 
ing proffered  to  hear  tbe  case  on  Its  merits, 
It  \a  not  dear  that  the  plaintiffs  are  entitled 
to  an  appeal  from  tbe  judgment  dismissing 
the  cause  at  their  Instance,  but,  if  this  right 
be  conceded,  the  proceedings  fall  to  show 
that  they  were  deprived  of  the  right  to 
amend.  They  did  not  ask  leave  to  do  so  be- 
fore dismissing  their  suit,  and  we  do  not 
feel  authorized  to  assume  that  tbe  conrt 
would  have  refused  to  allow  it  bad  tbe  re- 
quest been  made.  Nor  can  we  assume  that 
the  fact  existed  which  antborlBed  such  an 
amendment,  or  that  It  would  have  been  made 
had  it  existed.  We  are  of  the  opinion  that 
there  Is  no  merit  In  tbe  contention. 

Being  of  the  opinion  that  appellants  are 
not  entitled  to  relief,  the  restraining  Older 
heretofore  Issued  by  this  court  Is  set  aside, 
and  the  Judgment  of  the  conrt  below  la  af- 
firmed. 


SHBI/rON  V.  NORTHEBN  TOXAB  TRAO 
TIpN  CO.* 

(Court  of  Olvll  Appeals  of  Texas.  May  2B, 

1903.) 

MUNICIPAL  GORPORATIONB  —  DBVBCTITB 
STRKETS— LIABIUTY  OP  STREET  RAILROAD 
-CONCURRENT  NEGLIGENCE  OF  RAILBOAD— 
EFFECT— INSTRUCTIONS— WAIVBR. 

1.  Plaintiff  alleged  that  deCendaot  neglisent- 
ly  permitted  ita  Rtreet  car  track  to  project  above 
the  surface  of  Uie  adjacent  street,  and  permitted 
the  street  near  its  track  to  become  scooped 
out  and  worn  into  boles,  and  that  while  en- 
deavoring to  cross  tbe  track  the  wheels  of  his 
waiL^on  struck  the  projeetiuK  rails,  dropped  into 
said  holes,  and  slid  on  and  against  the  rails, 
jolting  him  from  his  seat.  It  appeared  that 
the  accident  occurred  where  defendant's  track 
croEBed  those  of  a  railroad;  that  the  tracks  of 
both  companies  were  fai  bad  conditiMi:  that  the 
wagon  wheel  slid  along  defeadant's  track  until 
it  struck  the  railroad  track,  whereon  plaintiff 
fell  off.  Hfld,  that  defendant  was  not  relieved 
from  liability  by  reason  of  the  concorrent 
negligence  of  the  railroad. 

2.  Though  the  petition  did  not  aver  that  the 
cnlminating  force  causing  plaintiff's  fail  was 
the  impact  of  the  wheel  with  the  railroad  track, 
the  mere  appearance  of  such  fact  on  tbe  trial 
did  not  justify  a  charge  relieving  defeudant 
from  liability  because  of  tbe  concurring  negli- 
gence of  the  railroad, 

3.  Eh-ror  in  so  charging  was  not  relieved  by 
a  chnrpe  that  if  defendant  was  guilty  of  negli- 
gence in  failing  to  fill  tbe  holes,  and  the  wheel 
di-opped  into  one,  and  atnick  or  slid  against 
the  rail,  and  plaintiff  was  Injured  by  reason 
thereof,  he  should  recover. 

4.  Plaintiff  waived  the  bar  of  "privilege"  to 
a  communication  testified  to  by  defendant's 
counsel  by  failing  to  object  to  the  testimony  of 
another  witness  relative  thereto,  and  1^  bimsdf 
testifying  with  respect  to  the  same. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 
Action  by  W.  A.  Shelton  against  the  Nortb- 

VAMrtaa  «mad  Jus  »,  Ml 


em  Texas  Traction  Company.  Judgment  for 

defendant,  and  plaintiff  appeals.  Reversed. 

Carlock  &  Gillespie,  for  appellant.  Cappa 
ft  Cantey  and  Theodore  Mack,  for  appellee. 

CONNER,  O,  J.  Appellant  was  denied  a 
recovery  for  damages  resulting  from  per- 
sonal injuries  received  while  driving  over 
appellee's  street  railway  track  along  Main 
street,  In  tbe  city  of  PL  Worth,  where  It  in- 
tersects, and  at  substantially  a  right  angle 
crosses,  the  malu  track  and  several  switch 
tracks  of  tbe  Texas  &  Paclfle  Railway  Com- 
pany. It  was  alleged  that,  tu  violatloa  of  a 
city  ordinance  pleaded,  appellee  "negligently 
permitted  Its  said  iron  rails  so  laid  in  said 
traveled  thoroughfare  to  project  above  the 
surface  of  the  adjacent  street  for  a  distance 
of,  to  wit,  torn  inches,  and  negligently  per- 
mitted the  street  lying  near  its  said  rails  and 
tracks  to  become  scooped  out  and  worn  and 
cut  into  boles,  so  as  to  become  a  menace 
and  danger  to  those  driving  vehicle  over  and 
along  tbe  said  street,  and  thereby  rendenug 
the  use  of  said  street  unnecessarily  dangerous 
to  tbe  traveling  public,"  and  tliat  "while  the 
plaintiff  was  In  the  enrcise  of  reasonable 
care  in  the  prosecotion  of  bis  said  work  and 
business,  and  endeavoring  to  cross  tbe  traclcs 
of  tbe  said  defendant,  the  wheels  of  his  said 
loaded  wagon  came  in  contact  with  tbe  said 
projecting  or  protruding  rails  of  said  defend- 
ant, •  •  •  the  plaintiff's  wheels  dropped 
Into  said  excavations  or  depressions,  and 
were  caused  to  be  jolted  or  sllded  upon  and 
against  the  said  rails  of  the  defendant's 
track,  thereby  causing  him  to  be  jolted  from 
his  seat  and  thrown  to  the  ground,  a  dis- 
tance of  some  ten  feet,  inflicting  upon  him 
serioQs  injuries,  as  hereinafter  set  oat." 
There  was  evidence  in  Iiehalf  of  appellant 
tending  to  show  that  the  tracks  of  both  the 
railway  company  and  appellee  were  In  bad 
condition,  and  also  that  the  wheel  of  appel- 
lant's wagon  struck  the  street  car  track,  and 
slid  along  several  feet,  until  It  came  In  con- 
tact with  the  track  of  the  railway  company, 
whereupon  appellant  fell  off.  Appellant  him- 
self testified  In  the  latter  particular:  "I  was 
crossing  these  tracks  at  right  angles.  When 
the  sprinkling  wagon  struck  tbe  street  car 
tracks,  tbe  wheels  slipped  and  threw  me  off. 
•  •  •  The  wheel  was  in  a  hole  when  it 
was  sliding.  It  slid  about  two  and  a  half  or 
three  feet.  When  it  struck  the  rail,  It  went 
down  in  the  hole,  and  slid  along  tbe  street 
car  rail  until  It  struck  the  T.  &  P.  track  or 
rail  which  runs  east  and  west,  and  threw  me 
out." 

The  court  charged  the  jury,  among  other 
things,  that  If  they  found  that  "plaintiff  at- 
tempted to  drive  across  said  track,  and  that 
In  so  doing  one  of  the  wheels  of  the  wagon 
he  was  driving  dropped  into  said  bole  and 
against  said  rail,  and  sllded  against  said  rail, 
and  that  by  reason  of  said  wheel  so  striking 
and  sliding  upon  said  rail  the  plaintiff  was 
thrown  from  bla  wagon  and  Injnred.  and  If, 
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onder  foregoing  Instrnctlons,  yon  find  that 
the  defendant  was  guilty  of  negligence  In 
falling  to  fill  said  bole  or  depression,  If  any, 
to  a  lerel  with  said  rail,  then  your  verdict 
will  be  in  faTor  of  plaintiff,  unless,  under  In- 
structions hereinafter  given,  you  find  that 
plaintiff  was  himself  guilty  of  negligence 
^hlch  proximately  contrlliuted  to  his  injury." 
The  court  also  gave  the  following  charge,  to 
Thich  error  la  assigned,  to  wit:  "If  you  be- 
llere  from  the  evidence  that  plaintitT's  wagon 
wheel  struck  the  rail  of  the  Texas  &  Pacific 
Bailway  Company,  and  that  the  striking  of 
tbe  same  was  the  proximate  cause  of  plaln- 
tifTa  fall  and  injury,  and  that  the  striking 
and  the  sliding  of  the  wheel  upon  the  defend- 
anf  a  rail,  if  it  did  so  strike  and  slide  upon 
tbe  same,  did  not  cause  plalntlfTs  fall,  then 
your  verdict  will  be  for  the  defendant" 

We  are  of  opinion  that  the  charge  last 
quoted  is  erroneous,  and  that  tbe  error  Is  hot 
relieved  by  the  state  of  appellant's  plead- 
ings, to  which  there  was  no  special  excep- 
tion, nor  by  the  court's  charge  as  herein  flrat 
quoted.  Tbe  authorities  clearly  establish  ap- 
pellanfa  proposition  under  tbe  assignment 
under  consideration,  to  the  effect  that  "if  an 
accident  occurs  from  two  causes,  both  due 
to  the  negligence  of  different  persons,  but 
together  the  efficient  cause,  then  all  the  per- 
sons whose  acts  contribute  to  tbe  accident 
are  liable  for  the  injury  resulting,  and  the 
negligence  of  one  furnishes  no  «cuae  for  the 
negligence  of  the  other."  See  Markham  v. 
Navigation  Co.,  73  Tex.  247,  11  S.  W.  131; 
O.,  C.  &  8.  F.  Ry.  Co.  V.  McWhirter.  77  Tex. 
357,  14  a.  W.  26,  19  Am.  St  Rep.  755;  Gon- 
zales V.  City  of  Galveston,  84  Tex.  3,  Ift  S.  W. 
284,  31  Am.  St  Rep.  17;  G.,  C.  &  S.  P.  Ry. 
Co.  T.  Godair,  3  Tex.  CIt.  App.  517,  22  S.  W. 
777.  While  In  describing  the  manner  of  the 
accident  no  speclflc  mention  was  made  of  the 
fact.  If  so  it  was,  that  the  culminating  force 
causing  appellant's  fall  was  the  Impact  of 
the  wheel  of  his  wagon  with  the  rail  of  the 
railway  company,  yet  the  petition  did  not  ex- 
clude such  a  state  of  fact;  and  merely  be- 
cause. In  the  development  of  the  case  on  the 
trial.  It  so  appeared,  did  not  justify  a  charge 
to  the  Jury  which  in  effect  relieved  appellee 
from  the  consequences  of  Its  negligence,  if 
any,  because  of  concurring  negligence  on  the 
part  of  tbe  railway  company.  Appellee's 
nejrligence,  if  any,  was,  In  this  phase  of  the 
evidence,  at  least  a  concurring  proximate 
cause;  and.  If  so,  appellee  was  liable  for 
the  consequences  thereof,  unless  relieved  up- 
on some  ground  other  than  that  tbe  immedi- 
ate cause  of  the  fall  was  tbe  sudden  contact 
with  the  railway  track.  The  charge  as  first 
quoted  was  in  harmony  with  the  general 
allegations  of  the  petition  as  to  tbe  manner 
of  tbe  accident,  and  the  charge  objected  to, 
If  not  tn  conflict  therewith,  must  at  least 
have  tended  to  mislead  and  confuse  the  Jnry. 

We  think  appellant  clearly  waived  the  bar 
of  '^privilege"  (If  it  ever  existed)  to  the  com- 
znvnlcatlon  ot  wlddi  one  of  ivpeltee's  ooim> 


sel  testified.  The  testimony  of  another  who 
was  present  at  this  conversation  had  been 
received  without  objection  on  appellant's 
part,  and  he  also  had  fully  and  freely  testi- 
fied In  relation  thereto.  Nor  can  we  sustain 
the  objection  made  to  tbe  charge  on  contribu- 
tory negligence,  but,  for  the  error  in  the 
charge  of  the  court  discussed,  the  judgment 
Is  reversed  and  the  cause  remanded. 
Judgment  reversed  and  cause  remanded. 


LANCASTER  COTTON  OIL  CO.  T. 
WHITB. 

(Court  of  Civil  Appeals  of  Texas.   June  6^ 

lUOttJ 

SSRVANT— INJURIES— DBFECTIVB  UACHINBBT 
—INSTRUCTIONS— HARMLESS  ERROR. 

1.  Plaintiff  ttstified  that,  while  working  at  a 
cake-formiDg  machise,  the  block  used  to  preaa 
tbe  cake  feU  oa  his  hand,  without  having  been 
set  in  motion  bj  the  operator;  the  lnf«%nce 
being  that  the  catch  holding  the  block  was  de- 
fective. Defendant's  witDCSses  testified  that 
the  macbine  was  new  and  of  standard  maiie, 
that  the  catch  was  never  known  to  fail  to  work 
properly  at  other  time,  and  that  the  ma- 
chine was  carefully  inspected  both  before  and 
fifter  the  accident,  and  no  detect  discovered. 
The  jury  were  instructed  to  find  for  plaintiff  if 
they  found  that  defendant  failed  to  use  ordi- 
nary care  in  respect  to  the  machine,  but  not  as 
to  what  they  should  do  if  they  believed  that 
defendant  ezercieed  audi  care.  Beld,  that  as 
the  main  charge  was  so  meager,  and  the  evi- 
dence so  inconclusive,  the  failure  to  nve  a  spe- 
cial charge  requested  by  defendant,  that  it  was 
not  liable  if  it  used  ordinary  care  to  have  the 
machine  in  reasonably  sate  omdition.  was  not 
hannless  error. 

2.  It  was  not  necessary  to  charge  that  de- 
fendant waa  bound  to  use  ordinary  care  to 
hare  the  marhine  in  an  actually  safe  condition. 

3.  The  charge  requested  was  not  calculated 
to  cause  the  jury  to  excuse  defeadaat  for  a 
failure  to  furnish  suitable  machinery,  or  to 
have  the  same  in  proper  condition. 

Appeal  tram  District  Court,  Dallas  Coun- 
ty; T.  F.  Nasb,  Judge. 

Action  by  Ernest  T.  White  against  tbe 
Lancaster  Cotton  Oil  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Etherldge  &  Baker,  for  appellant  Tumey 
&  I.«wl8  and  Louis  Wood,  for  appellee. 

TEMPLBTON,  J.  This  suit  was  brought 
by  Ernest  T.  White  against  the  Lancaster 
Cotton  Oil  Company  to  recover  damages  on 
account  of  the  loss  of  his  left  band  while 
engaged  In  the  service  of  the  company.  The 
plaintiff  was  Injured  while  working  at  a 
cake-forming  macbine.  Tbe  accident  was 
caused  by  the  block  which  pressed  the  meal 
into  cakes  coming  down  on  bis  hand  while 
he  was  In  tbe  act  of  removing  a  cake  from 
the  cake  former.  The  block  was  intended 
to  be  held  su^ended  above  the  cake  by  an 
automatic  catch  while  the  cake  was  being 
removed.  It  was  alleged  In  the  petition  that 
tbe  catch  was  defective,  and  that  the  block 
was  thereby  catised  to  t&ll  or  come  down 
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unexpectedly  and  without  the  intervention 
ot  the  operator.  The  defenses  were  no  de- 
fect and  contributory  negligence.  A  Jurj' 
awarded  the  plalntUf  da  ma  gee  ta  the  Bum 
of  $700. 

Complaint  Is  made  of  the  action  of  the  trial 
-court  In  refusing  a  special  chaise  asked  by 
tlie  defendant  which  reads  thus:  "You  are 
instructed  tbat  the  defendant  was  not  an  In- 
surer of  the  safety  of  the  cake  former,  where- 
on the  plaintiff  was  hurt,  hut  it  was  the  duty 
of  the  defendant  to  the  plaintiff  to  exercise 
such  care  as  an  ordinarily  prudent  person 
would  have  used  under  the  same  clrcum> 
stances  to  see  that  said  machine  was  rea- 
sonably safe,  and,  If  the  defendant  dlschar- 
■ged  Its  duty  to  the  plaintiff  In  this  respect, 
you  will  return  a  verdict  for  the  defendant" 
This  charge  was  a  substantially  correct  state- 
ment of  the  law  and  should  have  been  giv- 
en. Appellee  Insists  that  the  issue  was  suf- 
ficiently covered  by  the  Instructions  embra- 
ced in  the  main  charge,  but  we  do  not  think 
so.  The  Jury  was  Instructed  that  "it  was 
the  duty  of  the  defendant  company  to 
ercise  such  care  as  a  person  of  ordinary 
prudence  would  have"  exercised  under  simi- 
lar circumstances  to  see  that  the  machinery 
with  which  the  plaintiff  was  working  was 
reasonably  safe,"  and  that  "the  plaintiff  bad 
a  right  to  assume  that  the  machinery  was 
in  good  order  and  would  properly  do  the 
work  for  which  it  was  Intended;  and  If  you 
find  and  believe  from  the  evidence  that  the 
defendant  failed  to  eierdse  that  degree  of 
care  mentioned  in  the  first  paragraph  of  this 
charge  [referring  to  the  paragraph  Just  quot- 
ed] to  see  that  the  machinery  was  In  good 
condition,  and  you  further  find  that  the  ma- 
chinery was  not  In  good  condition,  but  de- 
fective, and  that  the  plaintiff  was  thereby  in- 
jured while  In  the  exercise  of  that  care  for 
his  own  safety  which  a  person  of  ordinary 
prudence  would  have  exercised  under  sim- 
ilar circumstances,  you  will  find  for  plain- 
tiff." The  other  Instructions  given  to  the 
jury  did  not  relate  to  the  Issue  of  n^Ilgence 
on  the  part  of  the  defendant  The  special 
charge  included  two  propositions  which  were 
not  embodied  in  the  main  charge.  They 
were  (1)  that  the  defendant  was  not  an  in- 
surer of  the  safety  of  the  macbinety;  and  (2) 
tbat  the  defendant  was  entitled  to  a  verdict 
If  It  had  used  ordinary  care  to  have  the  ma- 
chine In  a  reasonably  safe  condition.  It  Is 
not  usually  necessary  to  give  the  first  propo- 
sition In  charge,  but  it  was  undoubtedly  er- 
ror to  refuse  to  direct  the  jury  to  find  for 
defendant  If  they  believed  that  the  defendant 
had  used  ordinary  care  In  respect  to  the  ma- 
chine. No  such  instruction  was  contained  in 
the  main  charge.  The  Jury  was  instructed 
to  return  a  verdict  for  the  plaintiff  if  they 
found  that  the  defendant  had  failed  to  use 
ordinary  care,  but  was  not  infonned  what 
they  should  do  in  case  they  believed  that 
the  defendant  had  exercised  such  care.  The 
caalu  charge  Is  bo  meager,  and  the  evidence 


BO  Inconclusive  that  the  lightest  error  can- 
not be  disregarded.  The  only  evidence  tend- 
ing to  show  the  existence  6f  any  defect  in 
the  machine  was  that  of  the  plaintiff  lilm- 
self,  who  testified  that  the  cake  had  been 
pressed  and  that  the  block  had  raised  up, 
tbat  he  put  In  bis  hand  to  take  out  the  cake, 
and  that  the  block  came  down  on  It  with- 
out having  been  set  In  motion  by  the  c^- 
crator.  The  inference  is  that  the  catch  was 
defective,  or  the  block  would  not  have  fallen. 
On  the  other  hand,  the  defendant  proved  by 
a  number  of  witnesses  that  the  machine  was 
new  and  was  of  standard  make,  that  the 
catch  was  never  known  to  fall  to  work  prop- 
erly at  any  other  time,  and  that  the  machine 
was  carefully  Inspected  both  before  and  aft- 
er the  accident,  and  no  defect  discovered. 
We  cannot  say  that  the  refusal  of  the  spe- 
cial charge  was  harmless  error.  But  ap- 
pellee insists  that  the  special  charge  Incor- 
rectly stated  the  law,  in  declaring  that  the 
defendant  had  discharged  its  duty  If  it  had 
used  ordinary  care  to  have  the  machine  In  a 
reasonably  safe  condition;  the  contention  l>e- 
Ing  that  the  defendant  was  bound  to  use 
ordinary  care  to  have  the  machine  In  an 
actually  safe  condition.  The  rule  is  fre- 
quently seated  In  the  language  of  the  special 
charge,  and  such  statement  of  the  rule  Is 
ordinarily  sufficient.  There  is  nothing  In  the 
facts  of  this  case  which  required  a  more 
exact  statement  of  the  rule.  The  requested 
charge  was  not  calculated  to  cause  the  Jury 
to  excuse  the  defendant  for  a  failure  to  fur- 
nish suitable  machinery,  or  to  have  the  same 
in  proper  condition.  The  special  charge  for- 
lowed  the  rule  declared  In  the  main  charge, 
and  we  think  the  objection  urged  by  the 
appellee  is  without  merit 

The  Jndgmrait  Is  reversed  and  the  cause 
remanded. 


ST.  liOUIS,  I.  M.  &  S.  R,  CO.  T,  DOBIB  & 
BULLING  SLEY. 
(Court  of  Civil  Appeals  of  Texas.  Jane  8, 

1903.) 

APPBAL-ASSiaNMENTa  OF  BBRORp-OBN- 
KRALITT. 

1.  An  assignment  of  error  that  "the  trial 
court  erred  in  orerruiing  defendaut's  motion 
for  a  new  trial"  is  too  general  to  reqnire  con- 
sideration on  appeal. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; S.  J.  Brooks,  Judge. 

Action  by  Doble  &  Bllllngsley  against  the 
St  Louis,  Iron  Motmtain  &  Southern  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Denman,  Franklin  ft  McGown,  tat  an>ri- 
lant  Ball  &  Infcmrn,  for  appelleeflw 

NEILL,  J.  The  only  assignment  of  error 
Insisted  on  is  as  follows:  "The  trial  court 
erred  in  overruling  defendant's  motion  for 
a  new  trial."  This  assignment  Is  too  gen- 
eral to  require  Its  consIderatlMi.  City  of 
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Btepbenville  t.  Bower  (Tex.  CIt.  App.)  68  S. 
W.  833;  Hvgtaey  t.  Hosby  (Tex.  Glr.  App.) 
n  8.  W.  3DS;  Hlllebrant  Brewer,  5  Tex. 
660;  BiBk  T.  WllBon,  15  Tex.  486;  Wright 
T.  Hays,  34  Tex.  260;  I>Diiaon  t.  Payne,  44 
Tex.  543:  Austin  t.  G.  C.  &  8.  F.  Bj.,  46 
Tex.  200;  Olemoits  t.  Heamft,  Id.  41S; 
Lumpkin  t.  Murrell,  46  Tex  66;  Tcnnpkbu 
T.  Toland,  Id.  691;  Feanon  r.  Flanagan,  62 
Tex.  276;  Carter  t.  Boland,  63  Tex.  645; 
Flanagan  T.  Womaek,  64  T^  S2;  Green  v. 
Dallahan,  Id.  285;  H.  C.  By.  t.  Shafer, 
Id.  647;  John  v.  Battle,  68  Tex.  698;  H.  ft 
T.  C.  By.  T.  McNamara,  69  Tex.  266;  T. 
ft  F.  By.  T.  Kirk,  62  Tex.  283;  Hodde  t. 
Susan,  63  Tex.  310;  O'Nell  t.  WIUb  Folnt 
Bank,  67  Tex.  40,  2  8.  W.  764;  Bumpau 
T.  Morrison,  70  Tex.  75%  8  8.  W.  596;  Falls 
L.  ft  O.  Co.  T.  Ohlabolm,  71  Tex.  1^  9  8. 
W.  419;  Mayer  t.  Dnke.  72  Tex.  449.  10 
S.  W.  565;  Brooks  r.  Price,  2  Posey,  Unrep. 
Cas.  119;  GlUcland  t.  Drake,  Id.  509;  Spiers 
T.  Pnrcell,  Id.  625;  Wilson  r.  Lncas,  78  Tex. 
294,  14  S.  W.  690;  DrlscoU  T.  Morris,  2 
Tex.  ClT.  App.  008,  21  8.  W.  629;  McCown  t. 
Terrell  (Tex.  CIt.  App.)  29  8.  W.  484;  Tnm- 
nler  t.  Mnnger  Mfg.  Co.  (Tex.  CIt.  App.)  81 
8.  W.  246;  Lalng  v.  Hanson  (T».  CIt.  App.) 
86  &  W.  117. 

As  no  fundamental  error  appears  on  tbe 
face  of  the  record,  and  we  are  not  autbor- 
Ized  to  consider  tbe  only  error  assigned,  tbe 
Jndgment  Is  affirmed. 


BABB  T.  CABDIFF.* 
(Court  of  CItU  Appeals  of  Texas.  May  20, 
1903.) 

JtlDICIAL  NOncn-CONTRACT-GONSTRnCTION 
-QARNISHUENT— DAHAQES. 

1.  The  court  ma?  take  judicial  ootice  that 
rice  canuot  be  grown  to  maturity  without  wa- 
ter. 

2.  Defendant's  contract  to  rent  land  for  plain- 
tiff to  a  good  reliable  tenant,  who  can  carry 
himself  witb  feed,  proTisions,  etc.,  aud  to  plant 
not  less  tban  400  acres  to  rice,  does  not  bind 
him  that  the  land  shal)  in  any  event  be  planted, 
but  only  to  fnmlsh  a  tenant  aUe,  etc.,  who  will 
agree  to  and  is  able  to  so  plant. 

3.  Plaintiff  ts  liable  to  defendant  for  suing 
out  a  writ  of  garnishnieDt  in  a  sait  against  him, 
tbe  alleged  nvnnd  therefor  not  exiBting,  though 
his  agent  beilered  its  existence. 

Appeal  from  District  Court,  Harris  County; 
C.  E.  Ashe.  Judge. 

Action  by  John  Barr  against  John  R  Car^ 
dlff.  Judgment  for  defendant,  and  plalntlfF 
appeals.  Affirmed. 

Ii.  B.  Moody,  for  appellant  Hutcbesmi, 
Campbell  ft  Butcheson,  for  appellee. 

XEILL,  J.  This  ault  was  brought  by  ap- 
pellant to  recover  damages  for  an  alleged 
breach  of  that  part  of  a  contract  between 
the  parties  set  out  In  our  conclusions  of  fact. 
A  writ  of  garuishmeut  was  also  sued  out 
and  served  in  tbe  cause.   The  defendant  de- 
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nled  the  breach  of  tbe  contract,  and  pleaded 
tbat  he  did  everything  In  Its  p&rfOrmanc* 
tiut  h«  tOAigiLteA  himself  to  do,  and  pleaded 
hi  recooTention  damages  for  wrongfully  su- 
ing  out  the  pimlshment.  The  question  av 
to  whether  the  contract  was  brokra  was  the 
crucial  Issue  in  ttu  case.  It  was  submlttfil 
to  the  court  without  a  Jury,  and  determined 
In  favor  of  the  defendant,  and  from  tbe 
judgment  rendered  against  the  plaintiff  he 
has  appealed. 

In  a  contract  for  tiie  sale  of  a  certain  tinct 
of  land,  entered  into  between  the  parties  on 
January  21,  1801.  fai  which  contract  the  de- 
feudant  Is  referred  to  as  "party  of  the  first 
part"  aud  plaintiff  as  'l^arty  of  tbe  second 
part"  a  part  of  the  consideration  for 
the  sale  the  following  paragraph  occurs: 
"First  psrty  hereby  agrees  to  rent  said  land 
to  a  good,  reliable  tenant,  who  can  carry 
himself  with  feed,  proTlslimB,  etc^  and  to 
plant  not  less  than  400  acres  of  land  to  rice 
this  year,  tbe  rent  of  said  land  to  be  %  of 
tbe  crop  delivered  at  the  thresher,  tbe  tenanf 
to  pay  tiie  water  rent  in  addition  to  this 
rental.*'  Tbe  plaintiff  allied  as  bis  cause 
of  action  the  failure  and  refusal  of  the  de- 
fendant to  carry  out  his  promise  and  obllgn- 
tlon  to  rent  said  land  tor  plaintiff  to  a 
tenant  as  thus  prorided,  and  that  by  reason 
thereof  tbe  land  was  not  planted  In  rice  dur- 
ing tbat  year.  That,  had  defendant  com- 
plied witb  his  obligation,  plaintiff  would  bare 
received  by  way  of  rental  for  said  land, 
according  to  tbe  terms  of  the  contract  80O 
bags  of  rice,  each  weighing  102  pounds,  and 
each  of  tbe  reasonable  value  of  (8  per  bag. 
and  that  by  reason  of  defendant's  default  he 
did  not  receive  said  zlce,  or  any  part  there- 
of, to  his  damage  in  the  sum  of  92.400.  The 
undisputed  evidence  staows  that  the  defend- 
ant did  for  tbe  year  1901  rent  the  land  for 
plaintiff  to  a  good,  reliable  tenant,  who  could 
carry  himself  with  feed,  provisions,  etc.,  to 
plant  not  less  than  400  acres  of  the  land  In 
rice  for  that  year;  tbat  tbe  tenant  in  pur- 
suance of  flie  contract  of  rental,  went  Into 
possession  of  the  premises,  entered  Into  a 
contract  with  the  Bajwood  Canal  Company- 
to  furnish  water  for  tbe  purpose  of  planting 
and  culHvatlng  said  number  of  acres  of  land 
to  rice;  that  after  the  tenant  bad  planted  a 
part  of  the  land,  the  canal  company  notified 
blm  that  it  was  unable  to  and  would  not  fnr^ 
nlsb  the  supply  of  water  for  its  cultivation. 
There  being  no  other  means  of  procurinier 
water  necessary  to  the  cultivation  of  the  land 
nnder  the  contract,  the  tenant,  with  his  em- 
ployes, ceased  planting,  and  in  consequence 
no  rice  was  grown  on  tbe  premises.  It  is  tbe 
contention  of  plaintiff  that,  because  tbe  ten- 
ant to  whom  the  land  was  rented  did  not 
plant  tbe  400  acres,  he  Is  entitled  to  recover 
from  the  defendant  the  damages  sued  for. 
If  rice  could  not  bare  been  cultivated  and 
grown  without  water,  it  were  useless  for- 
the  tenant  to  plant  it  after  be  ascertained 
that  water  would  not  and  co^  not  be  lui^ 
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plied  for  tbat  purpose.  Under  sucb  facts 
the  tenant  would  simply  have  lost  the  rice 
planted,  as  well  as  the  time  and  labor  of 
hiuBelf  and  employes  had  he  planted  the 
rice,  and  the  plnintiff  would  in  no  way  have 
tieen  benefited.  There  Is  nothing  in  plain- 
tiff's position  that  there  is  no  erldeoce  tend- 
ing to  show  that  rice  cannot  be  cultivated 
and  grown  without  water.  The  contract 
contemplates  and  provides  for  a  water  rental 
to  be  paid  for  by  the  tenant.  Besides,  courts 
will  take  Judicial  notice  of  the  phenomena 
of  vegetable  life  and  gi-owth.  To  illustrate: 
It  is  held  that  Judicial  notice  will  be  taken  of 
maturity  and  Immaturity  of  the  cotton  crop 
on  certain  dates.  Loeb  t.  Richardson,  74 
Ala.  311.  Judicial  notice  will  be  taken  of 
the  general  course  of  agriculture.  Floyd  v. 
Rix,  14  Ark.  286,  58  Am.  Dec.  374.  They 
will  take  Judicial  notice  of  facta  of  unvary- 
ing occurrence.  Dlzon  t.  Nlccolls,  39  111. 
372,  89  Am.  Dec.  312.  In  Meyers  v.  Menter, 
88  N.  W.  662,  the  Supreme  Court  of  Nebras- 
ka took  judicial  cognizance  of  the  fact  that 
in  the  latitude  of  that  state  potatoes,  sugar 
beets,  and  turnips  are  not  spontaneous  prod- 
ucts of  the  soli.  We  see  no  reason,  if  It 
were  necessary,  why  courts  of  Texas  should 
not,  under  the  principle  of  evidence  stated, 
take  Judicial  notice  of  the  fact  that  rice 
cannot  be  planted,  cultivated,  and  grown 
to  maturity  without  water.  When  the  con- 
tract is  construed  in  the  light  of  its  nature 
and  purpose,  we  do  not  think  that  it  In- 
tended to  bhid  the  defendant  tbat  the  land 
should.  In  any  event,  be  planted.  Its  fair 
intendment  was  tbat  be  should  only  furnish 
a  tenant  able  to  provide  himself  with  provi- 
sions, etc.,  who  would  agree  to  and  was 
able  to  plant  not  less  than  400  acres  of  the 
Eround  in  rice  during  the  year.  We  there- 
fore conclude  that  the  court  did  not  err  In 
holding  that  the  plaintiff  was  not  entitled  to 
recover  in  bis  action  against  the  defendant. 

The  evidence  shows  that  the  ground  al- 
leged by  plaintiff  for  suing  out  the  writ  of 
garnishment  did  not  In  fact  exist,  and  tbat 
by  reason  of  the  wrongful  suing  out  and 
service  of  the  writ  the  defendant  was  actual- 
ly damaged  In  the  amount  found  by  the 
trial  court.  As  the  groxmd  for  the  writ  did 
not  exist,  it  is  a  matter  of  no  moment  that 
plaintlfTs  son,  an  agent  who  made  the  affi- 
davit therefor,  believed  Its  existence. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


GRANT  v.  HASS.* 
(Ooart  of  Civil  Appoals  of  Texas.   March  25, 

1!)03.) 

NEGLIGENCE— SPRING   G UN— PERSONAL  INJU- 
RIES—DEFKNPE    or    PKOPI':rTY— RIGHT  TO 
KILL  PARTY  COMMITTING  THEFT. 
1.  If  plaintiff  entered  defeodaot's  field  in  the 
daytime,  and  was  shot  by  a  s]>riiig  g\m  set  by 
defendant  to  protect  his  melon  patch,  which 
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adjoined  the  field,  defendant  was  liable  for 

Aamai'es. 

2.  Uefendant  set  s  spring  gun  to  protect  hia 
melon  piitch,  and  plamtis  was  shot  thereby 
wliite  walking  in  the  edt;e  of  a  field  near  the 
patch,  not  inteading  to  steal  melons.  Pen.  Code 
1895,  art.  71H),  makes  the  rtealing  of  melons  a 
miHdemeanor,  pnuisbable  by  fine  not  exceeding 
$100.  Article  676  provides  that  hfHuicide  for 
theft  at  night  is  justifiable  if  It  reasonably  ap- 
pears, by  the  acts  or  words  of  the  person  kill- 
ed, that  he  intended  to  commit  theft,  and  the 
killing  takes  place  while  the  person  killed  is 
in  the  act  of  committing  the  offense,  or  while 
the  offender  is  within  ganehot  of  the  place 
where  the  theft  waa  committed.  Beld  that, 
even  if  plaintiff  entered  the  field  at  sight  the 
statute  WDB  no  defense  to  an  actkm  for  the 
injuries  Infiicted  on  hhn. 

3.  The  fact  that  defendant  set  the  goo  In  the 
belief  that  nobody  but  a  thief  would  go  within 
range  of  It  was  no  defense. 

Error  from  District  Oonr^  Mills  Ooonty; 
John  W.  Goodwin,  lodge. 

Action  by  A.  Hass  against  J.  H.  Grant. 
'  Judgment  f(xr  plaintiff,  and  defendant  brings 
]  error.  Affirmed. 

Leonard  Doughty,  for  plaintiff  In  error. 
:  R.  U  H.  WlIliamB,  for  defendant  In  errM*. 

! 

I     FISHER,  G.  J.   This  Is  an  action  by  Hass 
;  against  the  defendant,  Grant,  for  damages 
I  on  account  of  injuries  siutalned  by  plaintiff, 
I  resulting  from  the  discharge  of  a  sixlng  gun 
!  located  upon  the  Inclosed  premises  of  the 
I  defendant  The  amoont  sued  for  was  $1,000. 
;  The  defendant.  Grant,  In  bis  answer,  al- 
;  leged:   That  the  spring  gun  was  set  out  by 
:  him  In  his  inclosed  field  at  nighttime  for 
:  the  purpose  of  protecting  bis  melon  crop 
;  against  thieves.    That  prevlona  to  that  time 
I  his  melon  patch  had  been  depredated  upon, 
[  and  melons  stolen.    That  he  guarded  the 
I  melon  patch  In  the  daytime,  and  only  set  out 
j  the  gun  at  nigbt.    That  the  gun  was  set  In 
a  position  to  fire  across  the  patch.   A  wire 
was  attached  to  the  trigger,  running  across 
the  melon  patch.   The  gun  was  loaded  with 
powder  and  small  shot,  the  range  of  which 
would  not  extend  beyond  the  premises  of 
the  defendant    Tbat  he  exercised  proper 
caution  and  care  in  setting  out  the  gnu,  and 
that  his  purpose  and  Intention  were  that  It 
^ould  only  be  discharged  at  those  who  might 
be  stealing  his  melons  In  the  nighttime. 
That  be  removed  the  gnn  during  the  day. 
That  plaintiff  was  guilty  of  negligence  In 
going  upon  his  premises,  and  In  putting  him- 
self in  a  position  to  t>e  shot   That  be  was 
shot  In  the  nighttime,  when  lie  had  invaded 
the  premises  for  the  purpose  of  stealing 
the  melons. 

A  verdict  and  Judgment  were  In  favor  of 
the  plaintiff  for  $00. 
The  charge  of  the  trial  court  Is  as  follows: 
"First  If  from  the  evidence  in  this  case 
you  believe  that  on  the  24th  day  of  July, 
1901,  the  defendant,  J.  H.  Grant,  set  upon  hia 
inclosed  land  or  premises  a  gun  charged  with 
gunpowder  and  shot  and  that  he  attached  to 
the  trigger  of  said  gun  a  wire,  which  he  laid 
along  or  across  defendant'!  melon  itatcli.  in 
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aach  manner  tB  to  conceal  the  wire,  and  In 
aucb  manner  that  one  walking  across  eald 
melon  patch  might  strike  said  wire  with  the 
foot,  and  thereby  dlBcharge  said  gun,  and 
vith  the  Intent  on  the  part  of  defendant 
Grant  that  any  one  trespassing  on  his  said 
melon  patch  would  strike  said  wire  and  dis- 
charge said  gnn;  and  If  from  the  evidence 
you  further  believe  that  plaintiff,  A.  Hass, 
did  on  July  24, 1001,  enter  the  inclosed  prem- 
ises of  the  defendant,  and  did  atrilie  said 
wire  attached  to  the  gun  with  bis  foot,  and 
thereby  discharged  the  same,  and  was  in 
consequence  shot  by  said  gun  and  injured; 
aud  if  from  tbe  evidence  you  further  believe 
that  if  from  the  time  plaintiff,  Haas,  enter* 
ed  defendant's  said  inclosed  land,  he  did  not 
know  that  said  gun  was  so  set  and  wired, 
and  that  he  did  not  know  that  defendant. 
Grant,  guarded  and  protected  bis  melon  patch 
with  spring  or  wired  gun.  or  that  he  kept 
such  KUDs  on  bis  said  premises;  and  tf,  from 
the  evidence,  you  further  believe  that  said 
trespass  by  plaintiff  upon  tbe  inclosed  prem- 
ises of  defendant  was  In  the  daytime,  as 
that  term  Is  hereinafter  defined,  or  If,  from 
tbe  evidence,  you  believe  that  said  trespass 
on  said  inclosure  was  In  the  nighttime,  as 
that  term  is  hereinafter  deBned,  but  said 
entry  into  said  inclosure  at  nighttime,  if  It 
was  at  nlgbt,  was  not  with  Intent  on  tbe 
part  of  plaintiff  to  steal  defendaot's  melons 
—then  you  will  find  for  plaintiff,  Hasa.  But 
If,  from  tbe  evidence,  you  believe  tliat  said 
entry  of  plaintiff,  Hass,  upon  said  Inclo- 
sure of  defendant,  was  In  tbe  nighttime,  and 
with  intent  to  steal  tbe  melons  of  defendant, 
and  If,  from  the  evidence,  you  l>elieve  that  at 
tbe  time  be  was  shot  by  said  spring  gnn  or 
wired  gun.  If  shot,  he  was  In  the  act  ot  steal- 
ing defendant's  melon  or  melons,  then  you 
will  find  for  the  defendant.  Grant. 

"Second.  By  tbe  terms  'daytime'  and  *nlgbt 
time,'  as  used  In  this  charge.  Is  meant,  first, 
by  'daytime,*  any  time  from  thirty  minutes 
befora  sunrise  to  thirty  minutes  after  sunset; 
and  by  *nlghttime,*  any  time  from  thirty  min- 
ates  after  sunset  to  tblr^  mtnntes  before 
sonrlse. 

"Third.  Ton  are  further  Instructed  that  If, 
from  tbe  evidence,  you  believe  that  at  the 
time  plaintiff,  Hass,  entered  upon  defend- 
ant's inclosed  land,  be  knew  that  defendant 
kept  a  spring  or  wired  gun  on  his  premises 
to  guard  and  protect  bis  melon  patch  from 
depredators,  then  yoa  will  find  for  defend- 
ant." 

The  balance  of  tbe  charge  Is  on  the  meas- 
ure of  damages,  about  which  there  is  no 
complaint 

It  appears  from  the  facts  that  the  defend- 
ant's field,  wherein  the  melon  patch  was  sit- 
uated, was  inclosed  by  a  fence,  and  through 
it  was  no  public  or  usually  traveled  road  or 
highway;  that  the  melon  patch  was  some 
little  distance  from  his  residence;  and  that 
the  year  previous,  and  the  year  tbat  plain- 
tiff was  injured,  his  patch  bad  been  depredat- 


ed upon  and  melons  stolen  during  the  night- 
time. The  plaintiff  made  some  effort  to 
guiird  the  patch  during  tbe  day,  and  tbe 
night  that  the  Injury  occurred  be  set  out  a 
Earing  gun,  loaded  with  pon'dcr  and  smull 
shot,  near  the  melon  patch,  with  the  mv.v/Ae 
pointing  across  tbe  same.  To  tbe  trijrscr  of 
tbe  gun  was  attached  a  wire,  which  extend- 
ed across  the  melon  patch,  upon  or  near  the 
ground,  in  such  a  position  that  one  going 
between  the  gun  and  the  end  of  tbe  wire 
would  strike  tbe  latter,  and  cause  a  discharge 
of  tbe  gun.  Tbe  defendant's  cornfield  was 
near  the  patch,  and  In  It  tbe  gun  was  placed. 
Tbe  defendant  put  out  tbe  gun  for  tbe  pur- 
pose of  protecting  his  melon  crop  from 
thieves.  He  only  placed  It  out  at  night,  and 
removed  It  in  the  daytime.  Previous  to  put- 
ting out  the  gun,  be  had  notified  some  of  bM 
neighbors  tliat  be  Intended  to  protect  bis 
melons  by  means  of  a  spring  gun;  but  the 
plaintiff,  before  he  entered  the  melon  patch 
and  was  injured,  had  no  notice  or  knowledge 
of  tbe  existence  of  the  gun,  nor  did  he  know 
that  tbe  defendant  guarded  bis  patch  by 
such  means.  Tbe  defendant  vras  not  prest^nt 
when  the  gun  was  fired,  nor  did  he  arrive  on 
:he  scene  until  after.  The  plaintiff,  with 
some  members  of  his  family,  was  In  camp 
near  the  fence  of  tbe  defendant's  field;  and 
early  on  the  morning  of  July  25,  1901,  wish- 
ing to  see  tbe  defendant  about  some  guinea 
fowls  and  grass  seeds,  and  get  directions 
from  taim'  as  to  tbe  road  he  should  take  to 
another  place  which  be  desired  to  visit,  he 
started  to  the  defendant's  house,  and  climbed 
tbe  fence  into  the  defendant's  field,  which 
was  the  nearest  viray  from  tbat  point  to  the 
defendant's  residrace,  when.  In  walking 
through  the  field,  close  to  tbe  edge  of  tbe 
com,  with  defendant's  melon  patch  on  his 
right,  and  between  the  same  and  tbe  corn- 
field, his  foot  struck  the  wire  attached  to  the 
gun,  which  caused  it  to  discbarge,  and  about 
300  shot  struck  and  penetrated  the  plaintiff. 
The  plaintiff  did  not  see  the  wire  nor  tbe 
gun  until  after  Its  discharge  and  he  had  re- 
ceived Its  contents.  The  gun  was  loaded 
with  small  shot,  the  range  of  which  would 
not  extend  beyond  tbe  private  grounds  and 
premises  of  tbe  defendant  The  evidence  is 
conflicting  as  to  the  exact  time  that  the  gun 
was  discharged  and  the  plaintiff  received  Its 
contents.  According  to  his  evidence  it  was 
in  the  daytime,  as  daytime  is  defined  by  the 
charge  of  ttie  court  According  to  tbe  evi- 
dence offered  by  the  defendant  the  discharge 
of  the  gun  was  early  In  the  morning,  but  in 
the  nighttime,  as  defined  by  the  charge  of  the 
court.  The  evidence  warrants  a  conclusion 
that  the  plaintiff.  In  entering  tbe  defendant's 
field,  did  so  for  tbe  purpose  stated  hy  htm 
in  his  testimony,  without  any  intention  to 
steal  the  defendant's  melons,  but  was  merely 
walking  through  the  field  to  the  defendant's 
house.  In  order  to  see  him  about  the  matters 
testified  to  by  the  plaintiff. 
The  plaintiff  In  error  complains  of  tbe  first 
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section  of  tlie  charge  quoted,  because  It  Is 
on  tbe  weight  of  evidence,  in  that  It  assumes 
that  the  defendant  would,  as  a  matter  of  law, 
be  liable  iX  the  jury  should  find  that  the  facts 
existed  which  are  submitted  Id  the  charge,  and 
that  the  court  should  not,  as  a  matter  of  law, 
assume  that  the  cumbination  of  facts  stated 
would  create  liability,  unless  it  should  also 
be  determined  that  the  deFendaot  was  guilty 
of  negligence  or  want  of  ordinary  care  In  set- 
ting the  spring  gun  upon  his  premises,  and 
that  the  solution  of  these  questions  should 
be  by  the  Jury.  If  the  liability  is  to  be  deter- 
mined solely  from  the  conditions  existing  at 
the  point  of  time  the  spring  gnn  was  set, 
then  there  would  be  much  force  In  the  con- 
tention that  that  act,  with  Its  accompanying 
circumstances,  should  be  submitted  to  and 
(}asscd  upon  by  the  jury.  In  determining  the 
question  whether  the  defendant  was  excusable 
or  JusUflable,  under  the  circumstances;  but 
file  facts  of  this  case  call  for  the  application 
of  a  different  principle,  which  will  ^3e  stated 
later  on. 

On  the  subject  of  an  owner,  in  bis  absence, 
defending  and  protecting  his  property  by 
means  of  mantraps,  spring  Runs,  and  otiicr 
dangeroos  agencies  calculated  to  destroy  life 
or  Intiict  serious  bodily  injury,  some  of  the 
English  cases,  as  well  as  a  few  from  the 
American  courts  (Deane  T.  Clayton,  7  Taunt 
480:  Ilett  T.  Wilkes,  3  B.  &  Aid.  304;  Bird 
V.  Holbrook,  4  BIng.  628;  Loomls  v.  Terry, 
17  Wend.  496,  31  Am.  Dec.  806;  Johnson  v. 
Patterson,  14  Conn.  1,  35  Am.  Dec.  96; 
To%vnsend  t.  Watham,  9  East  142;  Hooker  v. 
Miller,  37  Iowa,  613,  s.  c.  18  Am.  Rep.  18),  cre- 
ate liability,  as  a  matter  of  law,  merely  from 
the  fact  that  a  known  dangerous  agency  is 
Intenttonally  employed  to  prevent  or  repel 
^espass;  and  In  this  respect.  Justly,  as  said 
in  Aldrlch  Wright  53  N.  H.  398,  16  Am. 
Rep.  347,  and  State  v.  Barr,  U  Wash.  485, 
39  Pac.  1080,  29  U  R.  A.  154,  48  Am.  St  Bep. 
890,  they  have  Incorrectly  turned  a  question 
of  fact  into  one  of  law,  for  the  reason  that 
the  liability  or  nonliability  of  employing  a 
dangerous  agency  upop  the  private  grounds 
of  the  owner,  and  setting  It  in  motion,  so  as 
to  inflict  injury,  are  queatlonB  to  be  deter- 
mined from  all  the  varying  facts  and  clr- 
cumstances  of  the  particular  case. 

Id  the  defense  of  penon  or  property,  one 
cannot  go  further  than  is  reasonably  neces- 
sary for  that  purpose;  and  In  pursuit  of  this 
purpose  he  may  employ  agencies  and  means 
d('.«striictlve  of  life,  provided  he  acta  at  a  time 
and  place  and  under  circumstances  author- 
ized and  Juatified  by  law.  The  determination 
of  .this  question  Is  one  of  law  and  fact  the 
latter  of  which  is  within  the  province  of  the 
Jury.  It  does  not  follow,  from  the  admission 
of  tbls  principle,  that  the  charge  is  subject 
to  the  objection  urged,  for  it  Is  not,  when  the 
facts  of  this  case  are  fully  understood.  The 
(•hronoloffical  order  of  events,  and  their  causa- 
tion, that  may  happen,  with  the  accompany- 
ing explanatmy  acts  and  drcnmatances,  from 


the  time  that  the  spring  gun  Is  set  out,  are 
not  In  all  cases  necessary  to  be  considered  In 
determiuing  what  effect  should  be  given  to 
the  discharge  of  the  gun  under  the  circum- 
stances and  conditions  then  existing;  for  in 
the  latter  case  the  discharge  and  the  conse- 
quent injury  Inflicted  upon  a  trespasser  may 
be  without  excuse  or  Justification,  although 
setting  the  gun  may  have  beep  lawful  and 
without  negligence  or  want  of  care.  The 
owner  of  private  grounds  Is  under  no  duty 
to  keep  them  in  safe  condition  for  the  pro- 
tection of  a  mere  trespasser.  EhJbblns  v.  M., 
K.  &  T.  Ry.  Co.,  91  Tex.  62,  41  S.  W.  62,  38 
L.  R.  A.  573.  60  Am.  St  Rep.  S5G.  And  one 
of  this  class  who  intrudes  must  take  the 
premises  as  he  finds  them.  Parker  v.  Port- 
land Pub.  Co.,  69  Me.  173,  31  Am.  Rep.  262. 
But  when  the  owner  employs  upon  his  prem- 
ises and  sets  in  motion  dangerous  agencies, 
such  as  spring  guns,  mantraps,  etc.,  of  a  na- 
ture calculated  to  cause  death  or  inflict  seri- 
ous bodily  injury,  with  the  Intention  of  In- 
Infllctlng  Injury  upon  a  trespasser,  and  injury 
results,  he  Is  liable,  unless  facts  and  circum- 
stances exist  which  In  law  would  amount  to 
an  excuse  or  Justification.  As  suld  in  the  case 
of  Dobbins  v.  The  M.,  K.  &  T.  Ry.  Co.,  su- 
pra, the  liability  in  such  a  case  is  not  based 
upon  the  idea  that  the  owner  owes  any  duty 
to  ft  trespasser  to  keep  his  premises  In  a  rea- 
sonably safe  condition,  but  is  predicated  upon 
the  fact  that  he  owes  a  duty  to  such  a  person 
not  to  Intentionally  injure  him,  or,  as  some 
of  the  cases  state  the  rule,  be  Is  liable  when 
he  recklessly  or  wantonly  or  Intentlcmally  In- 
flicts the  injury.  Barney  v.  Hannibal  Ry.  Go. 
(Mo.)  28  S.  W.  1069.  26  L.  R.  A.  850;  Delaware 
&  S.  W.  R.  Co.  T.  Reich  (N.  J.)  40  Atl.  682,  41 
L.  R,  A.  833,  68  Am.  St  Bep.  727;  Phillips 
V.  library.  56  N.  J.  Law,  310,  27  Atl.  478; 
Walsh  V.  B'itchburg  R.  Co.  (N.  Y.)  39  N.  E. 
IOCS,  27  L.  R.  A.  724,  45  Am.  St  Rep.  615. 
This  last  case,  together  with  Aldrlch  v. 
Wright  16  Am.  Rep.  340,  are  Instructive,  on 
account  of  the  citation  of  a  number  of  cases 
to  some  extent  similar  to  the  one  In  hand. 
In  Bird  v.  Holbrook,  4  BIng.  687,  it  appears 
that  the  defendant  set  a  spring  gun  In  his 
walled  garden  for  the  protection  of  bis  prop- 
erty, some  of  which  had  been  previously 
stolHi  from  the  garden.  The  plaintiff  climb- 
ed over  tbe  wall  in  pursuit  of  a  stray  fowl, 
at  the  time  In  ignorance  of  the  existence  of 
the  spring  gun,  with  which  he  came  in  con- 
tact, causing  its  discharge,  which  inflicted 
Injuries  upon  him.  In  defense  it  was  con- 
tended that  the  defendant  had  tbe  right  to 
protect  his  property  by  means  of  a  spring 
gun,  and  that  be  was  not  liable  to  a  tres- 
imsser  unlawfully  upon  his  premises.  It  was 
held  that  the  action  was  maintainable;  oth- 
erwise It  would  result  that  a  mere  trespasb 
would  be  a  capital  offense.  But  in  the  course 
of  the  opinions  delivered  In  the  case,  stress 
is  laid  upon  the  fact  that  liability  exists  by 
reason  of  the  intention  and  purpose  to  injure. 
In  Hooker  t.  MiUer,  37  Iowa.  613,  ■.  &  U  Am. 
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Rep.  18,  It  appears  that  the  defendant  set  a  i 
apring  gun  In  his  vineyard  to  protect  his  fruit 
from  trespassers  who  were  in  the  habit  of 
appropriating  it.  The  plaintiff,  having  no 
knowledge  of  the  gun,  entered  the  vineyard 
for  the  purpose  of  stealing  fruit,  when  the  ' 
gun  was  discharged,  and  thereby  Injured 
iiim.  The  defendant  was  held  liable.  It 
iilipears  from  the  facts  that  the  plaintiff  en*  i 
tered  the  vineyard  In  the  nighttime  for  the  | 
purpose  of  theft  of  the  fruit,  which,  under  j 
the  laws  of  that  state,  waa  a  misdemeanor;  ; 
and.  from  the  manner  in  which  the  case  Is  , 
treated  In  the  opinion  of  the  court.  It  is  I 
obvious  that  no  statute  existed  in  Iowa,  sim-  I 
liar  to  the  one  that  we  have  in  this  state,  I 
that  Justifies  and  excuses  the  killing  of  one 
who  is  about  to  commit  the  crime  of  theft  in 
the  nighttime.  But  the  solution  of  the  ques- 
tion of  liability  is  placed  upon  the  high  ground 
ttiat  the  duty  looking  to  the  protection  of 
human  life  wIU  not  countenance  its  deatruc- 
tion  merely  for  an  act  that  amounts  to  a 
trespass  or  a  misdemeanor;  that  an  act  to- 
wards property,  punishable  as  a  misdemean- 
or, so  far  as  Justifying  homicide,  Is  no  more 
than  a  mere  trespass;  and  that  intentional 
resort  to  dangerous  means  to  prevent  it  Is 
jnstiflable  in  neither  instance.  The  report  of 
the  case  of  State  v.  Barr,  11  Wash.  4^,  39 
Pac.  1080.  29  L.  B.  A.  151,  48  Am.  St.  Rep. 
S90.  shows  that  the  defendant  was  convicted 
of  murder  in  the  second  degree,  which  Judg- 
ment the  court,  on  appeal,  affirmed.  The  de- 
fendant, on  absenting  himself  from  his  ca- 
bin, fastened  the  door,  and  attached  to  the 
inside  a  spring  gun,  with  the  purpose  that  it 
should  be  discharged  at  and  against  any  one 
who  might  undertake  to  enter  the  cabin  by 
the  door.  The  deceased,  during  the  absence 
of  the  defendant,  thinking  no  one  lived  in  or 
occupied  the  cabin,  for  an  Innocent  purpose 
undertook  to  enter  by  the  door,  which  caused 
the  discharge  of  the  gun.  the  contents  of 
which  entered  bis  body  and  caused  his  death. 
The  defense  was  that  the  defendant  bad  the 
absolute  aDd  lawful  right  to  set  the  spring 
gun,  and  that  he  owed  no  duty  to  a  tres- 
passer; consequently,  that  he  had  committed 
no  crime.  In  eflfect.  It  was  held  that  means 
calculated  to  produce  death  or  serious  bodily 
liaru)  could  not  be  intentionally  resorted  to 
for  the  purpose  of  preventing  a  trespass.  In 
Jobe  V.  Houston  (Tex.  Ov.  App.)  23  S.  W,  408, 
and  Ford  v.  Taggart.  4  Tex.  492,  it  Is  held 
by*  the  courts  of  tlils  state  that  it  is  no  Jus- 
tlflcfttion  for  the  killing  of  animals  that  they 
woe  trespaBsiug  upon  another's  premises, 
or  doing  Injury  to  his  property.  If  we  view 
tlie  conduct  of  the  plaintiff  In  entering  the 
melon  patch  of  the  defendant  as  that  of  a 
mere  trespasser,  or  as  one  entering  in  day- 
time with  the  intention  of  stealing,  the  facts 
of  this  case  call  for  an  application  of  the 
prindples  decided  In  the  foregoing  cases,  and 
the  defendant  was  properly  held  liable. 

Article  790  of  the  Penal  Code  of  1895 
makes  the  theft  of  melons  a  mladeineaiior. 


punishable  by  a  fine  not  exceeding  |100. 
Article  674,  Pen.  Code,  which  Justifies  homi- 
cide in  defense  of  property,  in  so  far  as  it 
refers  to  the  crime  of  theft,  is  as  follows: 
"Homicide  is  permitted  in  the  necessary  de- 
fense of  person  or  property  under  the  clr- 
ciunstances  apd  subject  to  the  rules  here 
set  forth."  Article  675  provides  that  homi- 
cide for  theft  at  night  is  Justifiable,  when 
committed  under  the  following  circumstan- 
ces: "First  It  must  reasonably  appear  by 
acts,  or  by  words  coupled  with  the- acts  of 
the  person  killed,  that  It  was  the  purpose 
and  intent  of  such  person  to  commit  one  of 
the  offenses  above  named,"  which  includes 
theft  at  night.  "Second.  The  killing  must 
take  place  while  the  person  killed  was  In  the 
act  of  committing  the  offense,  or  after  some 
act  done  by  him  showing  evidently  an  intent 
to  commit  such  offense.  Third.  It  must  take 
place  before  the  offense  committed  by  the 
party  killed  is  actually  completed."  "i<:i;;bth. 
In  case  of  burglary  and  theft  by  night,  the 
homicide  is  Justifiable  at  any  time  while  the 
offender  Is  in  the  building  or  at  the  place 
where  the  theft  is  committed  or  is  within 
reach  of  gunshot  from  such  place  or  build- 
ing." If  the  plaintiff  had  entered  the  prem- 
ises at  night  with  the  purpose  and  intention 
of  stealing  the  melons  and  his  conduct  had 
been  of  such  a  character  as  to  make  it  rea- 
sonably appear  that  such  was  bis  purpose, 
his  killing  would  have  been  Justifiable.  The 
killing  must  take  place  while  the  offender  is 
in  the  act  of  committing  the  offense,  or  after 
some  act  done  by  him  showing  an  Intention 
to  commit  the  offense,  or.  If  the  theft  is  com- 
pleted, the  killing  must  occur  within  gun- 
shot distance  of  the  place  where  the  theft 
was  committed.  We  are  also  of  the  opinion 
that,  In  a  proper  case,  the  rule  of  law  Just 
stated  will  Justify  the  homicide  of  one  who 
in  the  nighttime  unlawfully  Invades  or  tres- 
passes upon  the  premises  of  another,  with 
no  purpose  or  intention  to  steal,  but  whose 
conduct  is  of  such  a  character  as  to  make  It 
reasonably  appear  to  one  exercising  proper 
care  and  caution  that  such  was  his  Inten- 
tion. The  apprehension  upon  the  part  of  the 
slayer  must  be  reasonable— not  merely  con- 
jectural, such  as  might  arise  from  the  mere 
presence  of  the  Intruder,  but  must  be  predi- 
cated upon  some  act  upon  the  part  of  the  de- 
ceased of  a  nature  calculated  to  arouse  to 
the  mind  of  one  of  ordinary  prudence  and 
caution  that  a  theft  is  about  to  be  com- 
mitted. But  in  our  opinion,  the  facts  of  tlils 
case,  as  settled  by  the  verdict  of  the  Jury, 
or  when  considered  as  aided  by  the  verdict, 
viewed  in  the  light  of  the  charge,  render  In- 
applicable either  of  the  defenses  stated. 

From  these  coosideratioDS,  It  will  be  as- 
sumed that  the  plaintiff  entered  the  prem- 
ises without  knowledge  of  the  existence  of 
the  spring  gun,  or  that  the  defendant  guard- 
ed and  protected  his  melon  patch  by  the  use 
of  such  means;  that  he  either  entered  in 
the  daytime  or  nighttime,  f or  aa  to  this  fiust 
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the  evidence  to  conflicting.  In  the  manner 
tbat  the  Issue  waa  submitted  by  the  cbarge 
of  the  court,  the  jury  could  find  for  plalutlfT 
to  eitber  event  Therefore  it  cannot  be  said 
that  the  verdict  determines  the  time  vrhen 
the  entry  was  made.  But  It  may  be  assum- 
ed that,  if  he  entered  the  premises  in  the 
night,  It  was  not  with  the  purpose  and  in- 
tent to  steal,  for,  If  such  bad  been  the  case, 
the  jury  could  not,  In  view  of  the  charge  of 
the  court,  have  found  In  favor  of  the  plain- 
tiff. The  charge  of  the  court  does.  In  effect, 
assume  that  the  gun,  loaded  and  charged  as 
it  was  shown  to  be,  was  a  deadly  weapon, 
<a,  more  properly  speaking,  one  calculated 
to  produce  serious  bodily  Injury  (and  this  as- 
BumptioD,  in  view  of  the  facts,  was  the  only 
conclusion  that  could  be  reached)  and  then. 
In  effect.  Instructs  the  Jury  that  the  use  and 
employment  of  such  means  would  be  unlaw- 
ful and  without  jnsttflcatlon,  unless  the 
plaintiff  entered  the  premises  in  the  night- 
time for  the  purpose  of  stealii^  the  defend- 
ant's melons.  The  determination  of  this 
fact  by  the  verdict  In  favor  of  the  innocence 
of  the  plaintiff  of  any  criminal  purpose  and 
Intent  puts  him,  in  mtering  the  premises, 
so  far  as  the  right  of  the  defendant  to  use 
Tiolent  and  dangerous  means  to  repel  him 
Is  concerned,  in  the  attitude  of  a  mere  tres- 
passer, whom  the  defendant  wonld  not  be 
JustlSed  in  firing  upon,  unleRS  the  entry  in 
the  nighttime,  although  not  criminally  made, 
was  under  sncb  drcumstances  and  with  such 
conduct  as  was  reasonably  calculated  to  cre- 
ate In  the  mind  of  the  defendant,  acting 
-nith  ordinary  prudence,  the  belief  that  the 
plaintiff  was  about  to  steal  the  melons.  Un- 
der the  facts  of  the  case,  this  defense  Is  not 
available,  for  two  reasons: 

First  Because  It  appears  ttiat,  at  the  time 
that  the  gun  was  discharged,  the  only  act  of 
the  plaintiff  indicating  an  unlawful  purpose 
was  his  mere  presence  in  the  defendant's  inr 
closure  near  the  melon  patch.  There  were 
no  words,  acts,  or  conduct  up  to  that  time, 
other  than  might  arise  from  his  mere  pres- 
ence In  near  proximity  to  tlie  patch,  that  in- 
dicated a  purpose  and  intent  to  steal.  In 
order,  under  the  statute,  to  Justify  firing  up- 
on the  intruder  upon  the  supposition  that  be 
was  about  to  steal.  It  must  be  done  after 
wordfl.  acts,  or  conduct  upon  bis  part  Indicat- 
ing that  such'  was  his  Intent  or  pin'iiose.  If 
the  defendant  had  been  present  and  actually 
fired  the  gun,  in  the  light  of  the  fiiots  then 
existing,  be  would  have  been  guilty  of  a 
crime,  as  the  assault  would  not  have  been 
Justifiable.  When  he  set  the  spring  ^un,  and 
nndntook  by  that  means  to  use  and  put  In 
motion  a  deadly  weapon,  the  discharge  of 
which  he  must  have  known  would  Inllict 
serious  bodily  injury.  Its  discharge  could  only 
be  jnstifled  by  the  conditions  existing  at  that 
time;  and.  If  they  were  snch  as  would  not 
have  excused  him  if  he  was  present  and 
actually  fired  the  gun,  they  would  not  ex- 
CDM  him  If  fired  in  bis  absence.  He  cannot 


legally  Indirectly  do  that  which  ttie  law  di- 
rectly prohibits.  The  views  Just  expressed 
are  limited  to  the  facta  of  this  case,  and  are 
not  Intended  to  state  a  rule  of  law  applicable 
to  all  cases  that  might  arise  when  a  tres- 
passer Is  Injored  by  the  owner  when  found 
upon  his  premises.  There  may  be  parts  of 
premises,  such  as  rooms  of  a  residence,  that 
may  be  so  prlrate  and  secluded  that  the  bare 
presence  therein  in  the  nighttime  of  an  In- 
truder might  be  considered  an  act  or  con- 
duct indicating  a  purpose  to  commit  some 
one  or  more  of  the  crimes  that  Justify  homi- 
cide at  night;  and  in  snch  a  case  homicide, 
if  committed,  might  be  excusable.  Nor  do 
we  mean  to  intimate  that  the  owner  may  not, 
under  some  circumstances,  resort  to  danger^ 
DBS  means  to  prevent  a  forcible  and  violent 
Invasion  or  destruction  of  his  property.  The 
act  t)t  the  Intrude  may  be  bo  wanton,  will- 
ful, and  destructive  that  »cepUonal  instan- 
ces might  arise  that  would  authorize  the  ap- 
plication of  fmrce  to  force,  which  might  be 
necessary  to  overcome  the  deetmcUTe  vio- 
lence of  the  intmder. 

Second.  If  it  is  postfble  that  we  are  mis- 
taken in  the  views  Just  expressed,  and  the 
construction  we  have  placed  upon  tlie  evi- 
dence, the  defense  Interposed  would  not  Jus- 
tify, because  ft  appears  from  the  facts  that 
the  discbarge  of  the  gun  that  f>ccasloned  the 
injury  was  hours  after  It  was  placed  In  po- 
sition, und  at  a  time  when  the  defendant 
was  not  present  To  pnfect  this  defense, 
he  must  act  upon  the  reasonable  amnmp- 
tton,  predicated  upon  the  Immediate  conduct 
of  the  Intruder  that  he  is  about  to  c<Hnmlt 
the  offense,  and  will  do  so  unless  the  dan- 
gerous means  employed  prevent  him.  Tlie 
defense  arises  at  the  time  that  the  shot  Is 
fired,  or  upon  conduct  existing  Jmmedlatel7 
preceding  it,  and  cannot  be  predicated  bj 
relation  back  to  the  time  tbat  the  spring  gnu 
was  set,  so  at  to  make  tbat  act  operate  as 
an  excuse  for  conduct  which  subsequentiy 
occurred,  which  in  Its  nature  could  not  be 
available  as  a  defense  unless  the  defendant 
was  present,  so  as  to  act  upon  the  reasonable 
appearances  Indicating  that  the  trespasser  Is 
about  to  steal. 

As  said  before,  the  defendant  may  bare 
lawfully  placed  in  position  a  spring  gun  as 
a  protection  to  bis  property  against  a  tiilef 
In  the  nighttime,  and,  if  one  of  that  class 
Is  shot  at  nl^ht,  he  %\*DuId  not  be  liable;  bat 
be  could  not  lawfully  employ  It  In  firing  up- 
on a  mfre  trespassfT,  unless  upon  one  whose 
conduct  in  the  nighttime  was  of  a  character 
to  produce  the  reasonable  belief  tbat  he  was 
about  to  steal.  The  very  nature  of  the  de- 
fense, to  be  JufTtiflnhle  upon  this  last  ground, 
calls  for  the  presence  of  the  party  Inflicting 
the  injury  at  the  time  and  place  it  occurred, 
for  his  state  of  mind,  aroused  and  then  ex- 
isting by  the  conduct  of  the  trespasser,  as 
he  views  it,  is  what  gives  rtoe  to  the  occa- 
sion to  fire  the  sbotr  and  la  irbat  completes 
the  defense. 
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In  one  of  tbe  charges  of  tbe  plaintiff  In  er- 
ror, which  was  refused  by  the  court,  an  In- 
strnctlon  la  asked  to  tbe  effect  that  If  tbe 
defendant.  In  the  use  of  ordinary  care,  set 
oat  the  spring  gun  at  night,  under  the  rea- 
sonable belief  and  antlclpatlMi  that  no  one 
but  a  thief  at  night  would  go  before  the 
gun,  then  be  would  not  be  liable  to  the  plain- 
tiff. Every  man  Is  held  to  tbe  necessary, 
natnral.  and  probable  consequences  of  bis 
act,  the  contemplation  of  wbicb  the  law  pre- 
somes,  whether  or  not  be  does  so  in  fact. 
The  defendant.  It  Is  true,  placed  the  gtio  with 
the  Tlew  ot  firing  upon  a  thl^,  with  the  in- 
tent and  purpose  to  Injure,  and  with  the 
knowledge  that  the  means  employed  were  of 
a  nature  calculated  to  produce  that  result. 
If  tbe  gun  was  fired  at  a  time  and  nnder  cir- 
cumstances for  which  the  law  would  fur- 
nish no  excuse  or  Jnstlflcatlon,  the  fact  that 
It  was  prepared  and  set  for  a  lawful  purpose 
would  furnish  no  excuse  for  the  consequences 
that  resulted  from  Its  unlawful  discbarge. 
Tbe  setting  of  the  gun  is  one  of  the  Intddents 
In  the  cbaln  ot  causation  that  produced  tbe 
effect  .but  tfae  Immediate  and  proximate 
cause  of  the  Injury  was  its  dlschai^e  at  a 
time  and  under  circumstances  wblcb  made 
tbe  act  nnlawfuL  The  original  purpose, 
however  innocent,  became  Immediately  crim- 
inal as  soon  as  tbe  Innocent  means  were  em- 
ployed In  an  unlawful  way.  Tbe  intent  to 
ii^ure  some  one  was  In  the  contemplation  of 
the  defendant  when  be  set  out  the  gun.  Tbe 
fact  that  in  executing  tbls  purpose  a  mis- 
take was  made,  and  one  of  a  class  was  In- 
jured tbat  was  not  within  his  contemplation, 
may  remove  the  act  from  a  higher  to  a  tesa- 
er  degree  of  criminality,  bat  will  not  ex- 
case.  If  one  with  so  little  regard  for  hu- 
man life  sets  out  a  spring  gan  with  tbe  par^ 
pose  and  intent  to  Injure,  he  must  accept 
the  chances  of  Its  discharge  at  tbe  wrong 
time,  and  nnder  circumstances  that  may  oc- 
casion injury  to  an  innocent  trespasser.  He 
cannot  be  heard  to  say  that  tbat  was  a 
consequence  unforeseen,  and  tberefore  it  was 
not  the  proximate  result  of  bis  acts. 

It  is  contended  tbat  the  court  erred  In  not 
submitting  to  tbe  jury  the  question  of  con- 
tributory negligence.  The  court  did  Instruct 
the  jury  that  the  plaintiff  could  not  recover 
If,  when  he  entwed  the  premises,  he  bad 
Dotlce  of  the  existence  of  the  spring  gun,  or 
If  he  knew  that  tbe  defendant  guarded  his 
premises  by  such  means.  Further  than  as 
the  question  was  submitted  by  the  charge, 
we  do  not  believe  tbat  tbe  Issue  of  contribu- 
tory negligence  was  In  the  case.  Plaintiff, 
when  injured,  was  walking  through  tbe  de- 
fmdanf  s  field,  near  the  melon  patch,  going 
te  the  latter's  residence.  There  Is  noevldence 
whatever  of  a  want  of  care  upon  the  part  of 
plaintiff,  and  the  evidence  shows  tbat  be  did 
not  see  tbe  gun,  or  wire  attacbed  to  the 
same,  until  after  he  came  in  contact  with  it 
and  tba  gan  discharged.  The  evidence  does 
net  atiow  tkat  the  plaintiff  possessed  knowl- 


edge of  any  fact  that  would  aroase  anticipa- 
tion that  he  would  likely  encounter  danger- 
ous agencies  to  life,  planted  and  fixed  in  de- 
fendant's field.  He  was  not  bound  to  guard 
against  a  danger. tbat  he  possessed  no  knowl- 
edge of,  and  had  no  reasonable  expectation 
existed.  A  similar  defense  was  raised  In 
Hooker  v.  Miller,  37  Iowa,  613,  18  Am.  Bep. 
18,  but  was  refused  by  tbe  court 

We  find  no  error  in  the  record,  and  tbe 
judgment  Is  affirmed.  Affirmed. 


MONSINO  BBOS.  ft  GO.  T.  OABDWBHilj 

et  al. 

(Oooit     Civil  Appeals  of  Texas.  Jane  10, 
180B.) 

ACnON  FOR  RBHlV-VALim  OT  CORN— BTl" 
DENCB-AFPBAL-COMPIJkINT  NOT  UADB  BB< 
LOW-LANDLORD'S  UBN-OONVSRSION  OT 
CROPS. 

1.  Where  the  petition  alleged  a  tenant  agreed 

to  pay  as  rent  $1,200,  and  l,20iD  bnsheu  of 
com,  and  that  $410  bad  been  paid,  and  tbe 
valae  of  tfae  com  was  $300,  and  ue  prayer  was 
Cor  $1,000,  teBtimony  of  the  tenant  that  he  was 
indebted  to  tbe  landlord  in  the  sum  of  $1,090 
for  balance  due  on  the  rent  is  safflcient  to  au- 
thorize judgoient  against  him,  without  aoy  oth* 
er  testimony  as  to  the  value  of  tbe  corn. 

2.  Complaint  cannot  be  made  in  the  appel* 
late  court  for  the  first  time  that  a  contract 
was  proved  by  secondary  evidence. 

3.  Where  a  tenant  sent  cotton  on  which 
there  was  a  landlord's  lien  to  a  mortgagee  of 
the  tenant  with  tbe  onderstaadlng  that  it  was 
to  be  applied  on  the  mortgage  debt,  there  is  a 
conversion  of  it  when  it  is  received;  and  the 
landlord's  Hen  cannot  be  defeated  by  a  claim  of 
tbe  mortgagee  that  he  held  the  cotton  as  that 
of  tfae  tenant  till  after  the  Ueo  ceased  to  be 
in  force. 

4.  Under  Rev,  St  189fi.  art.  S23ff,  making  It 
unlawful  for  a  tenant  to  remove  products  of 
rented  premlsei  without  the  consent  of  the 
landlord,  it  is  a  conversion  for  the  tenant  to 
send  ft  away,  without  tbe  landlord's  consent; 
and  the  party  receiving  it,  with  knowledge  of 
the  lien,  whether  handling  It  as  his  own  prop- 
erty or  that  at  the  tenant,  la  also  gnil^  of 
conversion. 

Appeal  fn»n  District  Court,  Wharton 
County;  Wells  Thompson.  Judge. 

Action  Iqr  Mamie  CardweU  and  others 
against  Men^g  Bros,  ft  Co.  and  anotbw. 
Judgment  for  plalntUts.  Henabig  Bros,  ft 
Co.  appeal.  Affirmed.  . 

Terry,  BalUnger,  Smith  ft  Oavln,  for  ap-  - 
pellants.   Q.  Q.  Kelly,  for  appellees. 

FLT,  J.  This  suit  was  Instituted  by 
Mamie  Cardwell  (who  has  since  married 
George  W.  Neville,  who  has  been  joined  In 
the  suit)  and  Estelle  Cardwell  against  J.  R. 
Masterson,  Jr.,  and  Mensing  Bros.  &  Co.,  to 
recover  of  tbe  first  named  9  debt  of  $l,Oi!0, 
and  of  tbe  latter  tbe  value  of  41  bales  of 
cotton  converted  by  them,  or  so  much  there- 
of as  was  necessary  to  liquidate  tbe  debt 
aforesaid,  and  for  a  foreclosure  of  a  land- 
lord's lien  on  all  cotton  and  com  raised  on 
the  farm  of  appellees  daring  the  year  1807. 
Tbe  cause  was  tried  by  the  court,  without 
file  aid  of  a  Jary.  and  resulted  in  a  Judgment 
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by  default  against  Masterson  for  tbe  amount 
of  tbe  debt,  aud  against  appellants  for  tbe 
sum  of  $1,000,  with  Interest  thereon  at  tbe 
rate  of  6  per  cent  per  annum. 

It  was  proved  that  James  R.  Masterson 
was  a  tenant  of  Mamie  and  Estelle  CardweJl, 
on  their  farm  in  Wharton  county,  during  the 
year  1897,  and  that  at  the  end  of  the  year 
he  owed  appellees  the  sum  of  $1,090  for 
rent  of  the  premises,  and  they  had  a  valid 
landlord's  lien  on  all  the  crops  raised  on 
the  land  to  secure  their  rents.  In  February, 
1897,  James  R.  Masterson  executed  a  mort- 
gage to  appellants  on  150  bales  of  cotton  to 
be  grown  during  the  year  1897  on  "that  cer- 
'talD  plantation  in  Wharton  county,  known 
as  the  'Cardwell  Plantation,* "  tbe  consid- 
eration being  goods  and  money  advanced  and 
to  be  advanced  by  appellants.  At  the  time 
the  mortgage  was  executed,  appellants  were 
fully  Informed  of  the  fact  that  Masterson 
WHS  living  on  a  farm  belonging  to  appellees, 
aud  had  agreed  to  pay  them  money  rent  for 
the  farm  aud  the  amount  of  the  rent,  and 
that  the  cotton  mortgaged  by  him  was  to  be 
raised  on  that  farm.  It  was  understood  and 
agreed  between  appellants  and  Masterson, 
at  the  time  the  mortgage  was  executed,  that 
all  cotton  raised  on  the  Oardwell  farm  in 
1897  should  be  shipped  to  them,  and  that 
"they  should  have  all  moneys  obtained  from 
the  sale  of  said  cotton  after  tbe  rents  had 
been  paid  to  Dr.  Rutherford  for  the  account 
of  his  nieces,  the  Misses  Oardwell,"  In  Oc- 
tober and  Xovember,  1807,  Masterson  shipped 
41  bales  of  cotton,  raised  by  him  on  the  farm 
belonging  to  appellees,  to  appellants,  to  be 
credited  by  them  on  their  debt  due  by  Mas- 
terson, and  they  received  and  converted  the 
same  to  their  own  use  and  benefit.  The  cot- 
ton was  worth  $1,090  when  it  was  converted 
to  appellees  for  rent  of  the  farm  for  1897,  In 
the  sum  of  $1,090. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overruling  appel- 
lants' plea  of  misjoinder  of  parties  and  ac- 
tions, and  the  second  assignment  of  error 
presents  error  In  the  action  of  the  court  in 
overruling  appellants'  plea  of  privilege  to  be 
sued  in  Galveston  county,  where  they  re- 
sided. Both  of  the  questions  raised  have 
been  definitely  settled  against  the  conten- 
tion of  appellants  on  a  former  appeal  of  this 
case.  66  S.  W.  1121.  In  that  opinion  the 
authorities  are  cited  and  discussed,  and  we 
do  not  feel  disposed  to  further  discuss  the 
question  or  to  go  back  of  the  opinion. 

In  the  petition  it  was  alleged  that  Master- 
son  had  agreed  to  pay  appellees  the  sum  of 
$1,200  In  cash,  and  1.200  bushels  of  com  to 
be  taken  by  appellees  at  one-half  of  its  mar- 
ket value,  that  Masterson  had  paid  $410,  and 
the  aggregate  value  of  tlft  com  was  $300. 
Tbe  prayer  was  for  $1,090.  It  is  Insisted  by 
appellants  that,  because  there  was  no  proof 
of  the  value  of  the  corn,  the  court  erred  in 
rendering  judgment  by  default  against  Mas- 
terson for  $l,ti[>0.   There  can  be  no  force  or 


effect  in  the  contention,  because  Masterson 
testified  that  be  was  indebted  to  appellees 
in  the  sum  of  $1,090  for  balance  due  on  the 
rent  of  the  Gardwell  plantation  for  the  year 

1897. 

In  the  petition  it  was  alleged  that  Master- 
son  had  entered  into  a  written  contract  with 
appellees  for  the  rent  of  their  farm  during 
1897,  and  the  written  contract  was  attached 
as  an  exhibit  to  the  petition,  but  was  not  in- 
troduced in  evidence.  No  point  was  made 
in  regard  to  It  In  the  trial  court,  but,  by  an 
assignment  of  error  in  this  court,  appellants 
attack  the  judgment  because  the  contract 
was  not  introduced  in  evidence.  Masterson 
was  permitted,  without  objection,  to  swear  to 
the  existence  of  a  rental  contract  with  ap- 
pellees, that  he  bad  told  appellants  about 
it  and  that  he  stUl  owed  $1,090  on  it.  If 
appellants  desired  the  best  evidence  of  tbe 
existence  of  the  contract,  they  should  bave 
demanded  it  in  the  trial  court,  and  un- 
doubtedly they  would  have  received  it.  They 
will  not  be  heard  to  complain  in  an  appellate 
court  because  the  contract  was  proved  by 
secondary  evidence.  There  was  no  conten- 
tion in  regard  to  the  rental  contract  between 
appellees  and  Masterson,  and  the  trial  judge 
seems  to  have  proceeded  on  that  tiieory,  and 
appellants  have  lost  their  right  to  demand 
the  best  evidence  by  permitting,  without  ob- 
jection, secondary  evidence.  Hunter  v. 
Waite,  11  Tex.  85;  Matlock  t.  Glover,  63 
Tex.  231;  Brown  v.  Lesshig,  70  Tex.  544,  7 
e.  W.  783;  Long  v.  Qarnett,  59  Tex.  229. 

The  41  bales  of  cotton,  the  subject  of  con- 
tention between  appellants  and  appellees, 
was,  according  to  the  testimony  of  Masterson. 
delivered  to  appellants  for  the  purpose,  and 
with  the  understanding  between  them,  thai 
the  cotton  was  to  be  applied  to  his  Indebt- 
edness, and  he  further  testified  that  tbey  re- 
ceived it  with  tbe  Intention,  as  previously 
undastood  between  them,  of  applying  It  to 
the  indebtedness.  They  cannot  defeat  ap- 
pellees* Uen  by  a  claim  that  they  held  the 
cotton  for  more  than,  a  month  as  tbe  proper- 
ty of  Masterson.  The  court  was  justified 
in  finding  that  they  intended  to  convert  and 
did  convert  the  cotton  as  soon  as  tbey  re- 
ceived it  in  Galveston,  a  few  days  after  It 
was  shipped  from  Wharton  county,  at  a  time 
when  the  landlord's  Hen  of  appellees  was 
in  full  force  and  effect  "One  who  pur- 
chases agricultural  products  produced  upon 
rented  premises  or  other  property  liable  to 
the  landlord's  lien  for  rent,  within  the  time 
that  the  Hen  continues  thereon,  and  converts 
the  same  to  his  own  use,  may  be  sued  by  the 
landlord  for  the  valne  of  the  property,  if  it 
does  not  exceed  the  rent  due,  and.  if  it 
should  exceed  the  rent  then  for  the  amount 
of  the  rent"  Zapp  v.  Dick.  87  Tex.  641,  .10 
S.  W.  861.  Appellants  bad  possession  of  tbe 
cotton  at  the  time  when  tbe  lien  was  in 
force,  and  were  claiming  rights  in  it  by  rva- 
son  of  their  mortgage,  which  amoanted  to 
ft  coDversltHi.  Bandfoid  T.  Wilson,  2  Will- 
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•on,  ClT.  Oai.  Ct  App.  f  249.  It  Is  clear 
from  the  evidence  that  appellants  had  In- 
tended from  the  inceptton  of  their  posaes- 
afoD  of  the  cotton  to  sell  It  and  appropri- 
ate the  proceeds.  It  was  a  possession  to  the 
exclusion  and  In  defiance  of  appellees'  rights 
therein,  and  It  was  in  law  a  conTerslon, 
Cooler,  Torts,  p.  524;  Baker  v.  Beers  (N.  H.) 
6  Atl.  35;  Donahue  v.  Shippee  (R.  I.)  8  Atl. 
Ml.  It  Is  held  in  the  last  cited  case  that  it 
is  not  necessary  to  a  conversion  that  the 
property  should  have  been  applied  to  the  use 
of  the  taker,  hut  the  least  intermeddling 
with  It  in  a  manner  subversive  of  the  do- 
minion which  the  owner  has  over  it  is  suffi- 
cient evidence  of  conversion.  In  article  3236, 
Bev.  St.  1896,  It  is  made  nnlawfal  for  a  ten- 
ant to  remove  agricultural  products  produced 
on  rented  premises  without  the  consent  of 
the  owner.  When  Masterson  sent  the  cotton 
to  Galveston  without  the  consent  of  appel- 
lees, It  was  a  conversion  of  the  l>eneflcial  In- 
terest appellees  had  in  the  cotton,  and  wheth- 
er handled  by  appellants  as  the  property  of 
Masterson,  or  as  their  own,  they,  too,  be- 
came ^llty  of  conversion.  Carter  t.  King- 
man. 103  Ma».  517. 
Tbe  Judgment  is  affirmed. 


PENDLETON  T.  McMAINS  et  nx.* 

(Court  of  Civil  Appeals  of  Texas.   May  27, 
1903.) 

ADVERSE    POSSESSION— POSSESSION  AQAINST 
JUDOHENT  TITLE— TENANCY  IN  COMMON. 

1.  Adrerse  possession  oC  land  for  10  years 
establishes  a  title  against  one  whose  title  is 
derived  from  a  jnd^eut,  though  the  adverse 
possessor  be  tbe  defendant  in  such  judgment. 

2:  Plaintiffs  in. a  judgment  whereby  title  to 
land  was  obtained  sold  their  interests,  and  sub- 
sequently one  of  them  acquired  a  poftlon  of  the 
land  under  a  trust  deed  of  defendant  eze'cuted 
prior  to  the  jad^cmeut.  Sabseqnentiy  the  de- 
fendant purchased  such  portion  from  one  claim- 
ing under  the  plaintiff.  Beld,  that  such  pur- 
chase was  no  recognition  of  the  judgment  title, 
the  title  to  the  portion  in  question  not  having 
been  deraigned  through  the  judgment. 

3.  Where  plaintiffs  in  an  action  in  which  the 
Judgment  divested  defendant  of  title  to  land 
did  not  claim  an  undivided  interest,  and  the 
jndgment  decreed  the  title  to  be  in  plaintiffs, 
except  a  homestead,  the  decree  amounted  to  a 
partition,  and  there  was  no  joint  tenancy  as 
between  plaintiffs  and  defendant  which  could 
prevent  the  running  of  the  statute  of  limita- 
tions in  favor  of  defendant,  who  remained  in 
possession. 

Error  from  District  Court,  Dimmit  County; 
R.  W.  Hudson,  Judge. 

Action  by  George  C.  Pendleton  against  J. 
W.  McMains  and  wife.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

F.  Vandervoort,  for  plaintiff  In  error.  W. 
A.  H.  Miller,  for  defendants  In  error. 

FLT,  3.  This  is  an  action  ot  trespass  to 
try  title.  Instituted  by  George  O.  Pendleton, 

•Hahearing  dented  Jobs  IT,  IMS. 


to  recover  of  J.  W.  McMalns  and  Mary  E. 
McMalns,  his  wife,  an  undivided  two-thirds 
of  640  acres  of  land  originally  patented  to 

B.  F,  Nelll,  assignee  of  J.  Poitevent  survey 
Mo.  25,  and  2%  of  320  acres,  being  tbe  south 
tialf  of  survey  No.  27,  patented  to  same  p&r- 
ty,  less  200  acres,  the  homestead  of  defend- 
ants. Tbe  cause  was  tried  by  the  conrt,  and 
Judgment  was  rendered  for  defendants. 

The  facts  are  these:  On  April  24.  1838, 
W.  W.  Sloan,  S.  E.  Pfeufler,  and  Geo.  H. 
Pfeuffer,  composing  the  Cotulla  Lumber 
Company,  and  H.  Rlley,  M.  J.  Barlow,  and 
M.  F.  Barlow,  composing  the  firm  of  M.  J. 
Barlow  &  Co.,  recovered  Judgment  in  tbe 
district  court  of  Frio  county  for  the  land  sued 
for  in  this  action,  as  well  as  survey  26,  con- 
sisting of  640  acres  of  laud,  situated  in  Dim- 
mit county,  Tex.  A  writ  of  posseesion  and 
execution  for  costs  were  awarded,  but  It 
was  not  shown  that  either  bad  ever  been  is- 
sued. Geo.  H.  Pfeuffer  made  a  quitclaim 
deed  of  all  his  interest  In  the  land  to  tbe 
Cotulla  Lumber  Company  on  June  10,  1892. 
A  quitclaim  deed  was  made  on  May  12,  1890, 
by  M.  J.  Barlow  &  Co.,  to  EI  A.  Sterling,  to 
all  their  Interest  in  tbe  land.  On  May  5, 
1890,  Mrs.  Susan  Pfeuffer,  John  Buenz.  and 
W.  W.  Sloan,  composing  the  Cotulla  Lumber 
Company,  sold  their  interest  in  tbe  lands  Id 
controversy  to  E.  A.  Sterling.  In  June,  1892, 
Buenz  released  a  vendor's  Hen  retained  in 
tbe  last  above  mentioned  conveyance  to  E. 
A.  Sterling.  In  March.  1898,  Sterling  con- 
veyed the  land  to  S.  H.  McMurry,  and  In 
March,  1901,  McMurry  conveyed  It  to  George 

C.  Pendleton,  plaintiff  in  error  herein.  In 
the  Judgment  and  deeds  200  acres  of  land, 
the  homestead  of  defendants  in  error,  were 
excepted.  Defendants  showed  title  from  the 
patentee,  B.  F.  Nelli,  to  surveys  25  and  27, 
and  introduced  In  evidence  a  deed  to  the 
land  from  J.  W.  McMalns  to  his  wife,  Mary 
E>  McMalns,  of  date  May  30.  1881.  On 
March  11,  18S4,  defendants  in  error  executed 
a  deed  of  trust  to  S.  M.  Ellis,  trustee,  con- 
veying the  south  half  of  section  27  and  sec- 
tion 25,  except  their  homestead  of  200  acres, 
to  secure  Edward  Polk  In  a  debt  of  $2,000. 
A  deed  purporting  to  have  been  executed  by 
J.  M.  Knott,  substitute  trustee  for  Ellis,  was 
placed  In  evidence,  which  conveyed  to  W.  W. 
Sloan  the  land  described  In  tbe  deed  of  trust. 
On  August  24,  1885.  McMalns  and  wife  con- 
veyed to  J.  H.  Reese,  In  trust  to  secure  H. 
Rlley  In  0  debt,  survey  25,  one-half  of  sur- 
vey 27,  and  survey  26.  William  H.  Riley,  de- 
scribed as  substitute  trustee,  conveyed  the 
lands  described  in  the  trust  deed  to  W.  W. 
Sloan  on  November  17,  1SS7.  Sloan  conveyed 
his  interest  in  survey  25  and  one-half  of  sur- 
vey 27  to  H.  Riley,  who  conveyed  to  D.  and 
A.  Oppeuheimer,  and  they  conveyed  to  An- 
drew Armstrong,  Sr.,  who  conveyfed  the  land 
by  warranty  deed  to  Mary  E.  McMalns  on 
November  20,  1S97.  The  last-named  deed 
was  recorded  on  December  20,  1897. 

It  was  established  by  uncontroverted  mr- 
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idence  that  the  land  In  controversy  has  been  r 
Inclosed  by  a  fence  since  1881,  and  defend-  | 
ants  in  error  have  been  In  the  peaceable,  coo-  | 
tiuuoua,  open,  and  adverse  possession  of  the  j 
eame,  cultivating  a  portion  of  it,  and  using  ' 
the  other  portion  as  a  pasture,  for  more  than  I 
10  years  after  the  judjjment  was  obtained  J 
by  W.  W.  Sloan  and  others,  and  before  this  \ 
pult  was  Instituted.    The  judjrment  obtain-  j 
ed  by  Sloan  and  others  against  defendants  in 
error  in  1888  divested  them  of  all  title  owned 
by  them  In  tlie  land  In  controversy  at  that 
time,  but  did  not  prevent  them  from  obtain- 
ing title  to  It  again  by  adverse  pQssession 
after  that  time.    More  than  13  years  had 
elapsed  after  the  rendition  of  the  Judgment 
before  this  suit  was  Instituted,  and  during 
all  those  years  defendants  In  error  had  been 
in  possession  of  the  land,  and  claiming  title 
to  It  against  the  world.  There  Is  no  i)ecullar 
sBcredncss  in  a  title  to  land  obtained  throtigh 
a  Judgment  that  lifts  It  out  of  the  scope  and 
purview  of  statutes  of  limitBtlon.  and,  if  the 
possession  be  adverse  tor  10  years,  whether 
It  be  by  tbe  defendant  In  the  Jndgment  or 
any  one  else.  It  vrill  perfect  a  title. 

The  acts  of  the  defendants  In  error  In  buy- 
ing from  Armstrong  was  no  recognition  of 
the  title  held  under  and  by  virtue  of  the 
Judgment.  Armstrong's  title  was  not  de- 
niigned  through  the  Jndgment 

Xo  question  of  Joint  tenancy  Interposes  it- 
self as  between  those  claiming  under  the 
Judgment  and  defendants  in  error,  so  as  to 
prevent  the  mnnlng  of  the  statute  of  limi- 
tations. The  plalnOfTs  In  the  original  action 
did  not  claim  an  undivided  Interest  In  the 
lands,  and  the  Judgment  decreed  the  title  to 
all  the  land  to  be  In  tbe  plaintiffs,  except  a 
homestead  belonging  to  defendants,  which 
was  described  in  their  answer  as  "200  acres 
off  the  S.  W.  comer  of  said  survey  No.  25.** 
The  homestead  had  been  surveyed  and  set 
apart  before  the  trial  of  the  original  suit. 
The  decree  amounted  to  a  partition  of  the 
land,  the  homestead  beln^  given  to  the  de- 
fendants, and  the  balance  of  the  land  to 
the  plaintiffs;  end  It  Is  clear  that  there  was 
no  Joint  tenancy  Id  the  land  now  In  contro- 
Tersy. 

T7nder  onr  view  that  the  defendants  In  er- 
ror established  title  by  10  years'  limitation, 
It  becomes  immaterial  whether  tbe  substitut- 
ed trustees'  deeds  were  properly  admitted  Id 
evidence  or  not 

The  Judgment  la  affirmed. 


HAAS  et  al.  T.  TACQITARD'S  BX'RS. 

(Court  of  Civil  AppenlH  of  Texas.   June  10. 

1003.) 

VENDOR'S  LIEN— RELEASE— INTENTION-WAIV- 
BR  OF  PRIORITY— NOTER-ASSiaNMENT 
— DATE)— FRESU  M  PTION. 

1.  A  vendor  rmerved  a  Hen  on  the  land  sold, 
and  toob  a  de«d  of  trust.  His  purchaser  re- 
sold to  defendnnt  .md  two  othcrEi,  who  aHsumed 
the  orlsinal  debt  and  gave  an  additional  not* 


aad  deed  of  tmst,  under  which  tbe  land  was 

sold  to  W.,  who  ftoiU  to  defeudaut,  be  again 
aKsimiiug  in  turn  the  debt  tu  the  original  ven- 
dor^ aud  also  exi'L-utinc  »□  udditiouiil  note, 
which  was  assifrnnl  to  plaintiff,  wiio  took  with 
notice  of  the  original  liva.  The  origiual  ven- 
dor, wishing  to  release  the  fir^  purcliuwr  fnon 
liability,  but  not  intemling  to  waive  his  lien, 
filed  a  i-elcnse  acknowlpdjfiiig  payment  in  full, 
and  immediately  took  new  notes  and  a  deed  of 
trust  for  the  amount  from  defeadant.  HeUi, 
that  the  intention  niiist  govern,  aud  the  act  of 
the  original  vendor  did  not  operate  as  an  actual 
release  giving  plaintiff  priority. 

2.  Where  the  date  of  asnigument  of  notes  for 
the  purchase  money  of  land  for  whiob  a  vm- 
dor's  lien  was  reserved  was  not  shown,  on  a 
question  of  priority  of  liens  tiio  presumption 
would  be  that  tbe  assignment  was  on  tbe  date 
of  the  notes. 

Appeal  from  District  Coart,  GalTeston 
County;  Wm.  H.  SteTrart,  Judge. 

Action  by  Adolph  A.  Tacquard  and  others, 
as  executors  of  Jacques  Tacquard,  deceased* 
against  William  Sklrvln,  Max  Mans,  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendant Haas  and  others  appeal  Reversed 
In  part 

Lovejoy  &  Malevlnsfcy,  t<x  appellants.  Wm. 

T.  Austin,  for  appellees. 

FLY,  J.  This  Is  a  suit  instituted  by  Adolpb 
A.  Tacquard,  as  executor,  and  Faustine  Tac- 
quard and  Emma  Beltmeyer  (with  her  hus- 
band, W.  P.  Reltmeyer),  as  executrlces,  of  the 
will  of  Jacques  Tacquard,  deceased,  against 
William  Sklrvln,  James  Sherwood,  Edward 
Sherwood,  Sarah  Sherwood,  Mary  Smitli,  and 
her  husband,  Milton  Y,  Smith,  Max  Maas,  as 
trustee  and  Independent  executor  of  the  will 
of  Sam  Maas,  deceased,  and  Nathan  Redllch, 
Indepeudent  executor  of  the  same  estate,  to 
recover  of  tbe  said  Sklrvln  ithe  sum  of  $5,- 
037.50,  as  evidenced  by  two  promissory  notes 
for  $393.75  each,  payable  to  Jacques  Tac- 
qnard,  said  notes  having  been  given  for  the 
purchase  money  of  175  acres  of  land,  part 
of  the  Lemuel  Crawford  survey  No.  3D,  in 
Galveston  county;  four  promissory  notes, 
one  for  $500.  and  three  for  $1,000  each,  exe- 
cuted by  Sklrvln  to  M.  S.  Waller,  which  were 
for  part  of  the  purchase  money  on  the  north- 
west block  of  outlot  number  82,  In  the  ci^ 
of  Galveston,  and  which  notes  were  trans- 
ferred by  Waller  to  appellees;  and  also  a 
note  for  $750,  executed  by  Sklrvln  to  Jac- 
ques Taeqnard;  and  to  foreclose  the  llena 
set  forth  as  to  all  the  parties.  Tbe  executors 
of  the  estate  ot  Sam  Mans  claimed  a  first 
lien  on  lot  82,  above  described,  for  purchase 
money,  and  they 'asked  for  Judgment  against 
Sklrvln  for  the  sum  of  $2,000,  and  for  fore- 
closure of  their  vendor's  lien  on  said  tot 
The  court  tried  the  case,  without  a  Jury, 
and  rendered  Judgment  against  Sklrvln  for 
the  respective  debts  of  the  two  estates,  and 
decreed  liens  on  the  property  described  In 
favor  of  appellees,  and  that  their  Hen  on  lot 
82  was  BuperlOT  to  that  ot  the  estate  ot  Sam 
Maas. 

It  was  admitted  tliat  »Elrrln  omd  anN- 
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lees  tte  annu  aneged  In  their  petition,  and 
tbat  the  debts  were  secured  by  liens  as  tba<e- 
Ib  stated.  On  Uarcb  7,  1800,  Sam  Maos. 
now  deceased,  sold  to  J.  C.  Lengne  the  north- 
Test  one  quarter  ot  outlot  nnmber  82,  and,  in 
the  deed  conTeylng  the  property  to  Leagne, 
reserved  a  vendor's  Hen  to  secure  two  notes 
for  f 1,000  each,  given  for  the  purchase  numey 
of  the  tot.  and  also  at  the  same  time  took  a 
tmst  deed  on  the  land  to  secure  the  purchase 
money.  League  sold  the  land  to  William 
Sktrvln.  O.  W.  Shepherd,  and  J.  H.  Mayers 
for  yi,606.fl8  cash,  a  note  for  fl,3S3.34.  and 
the  assumptton  by  them  ol  the  $2,000  pay- 
able to  Sam  Uaas.  A.  vMidor'a  Hen  was  re> 
served  In  the  deed,  as  well  as  In  a  trust  deed 
contemporaneoody  executed.  Tfae  yi,333JB4 
note  was  assigned  by  League  to  a  loan  and 
trust  company,  and,  de&iuit  b^ng  made  In 
Its  payment,  the  land  was  sold  under  tile 
trust  deed  to  li.  8.  Waller,  trustee's  deed  re- 
dtlDg  that  Waller  had  paid  f 1,200  In  cash, 
and  bad  assumed  the  payment  of  ttn  9%000 
to  Sam  Maas  due  on  the  original  purchase 
mooey.  Waller  afterwards  sold  the  property 
to  William  SUrvln,  the  consideration  beli^; 
that  Sklrvin  assumed  the  payment  of  the 
$2,000  due  Sam  Maaa,  and  BUrvln's  notes  to 
Waller  for  $4,000.  The  vendor's  lien  was 
retained  to  eecore  the  purchase  mmley  as 
evidenced  fay  the  notes.  Waller  transferred 
the  notes  for  $4,500  to  Jacques  Taoquard. 
The  deed  from  Waller  to  Sklrvin  was  dated 
January  18,  18D2,  and  It  was  reeoEded  MarCh 
23,  1882.  On  Maivb  6,  1802,  tiie  following 
Instrument  In  writing  was  executed  and  ac- 
knowledged by  Sam  Maas  and  filed  tor  rec- 
ord: "The  State  of  Texas,  Ckmnty  of  Qal- 
veston:— Whereas  on  the  7th  day  of  March, 

1800.  J.  O.  League  of  Galveston  County, 
•  TexaSf  did  execute,  acknowledge,  and  de- 
liver to  Max  Maas*  <tf  Galveston  CSounty, 
Texas,  a  certain  deed  of  trust  and  the  fol- 
lowing described  real  estate,  situate,  lyli^ 
and  being  in  tbe  County  of  Galveston,  in 
said  State  of  Texas,  to-wit:  That  certain 
plot  M  iMrcel  of  ground  known  and  described 
on  the  map  of  the  City  of  Galveston  by  the 
Galveston  City  Company,  as  the  North  West 
Block  of  Out  lot  Eighty-two  (N.  W.  Bl.  of  O. 
Z<.  ^  in  the  City  and  County  of  Galveston, 
State  of  Texas,  to  secure  the  prompt  payment 
of  tais  two  c^tain  promlssofy  notes  executed 
by  the  said  J.  C.  League  and  payable  to  tbe 
Order  of  Sam  Maas  as  follows:  One  note 
tor  One  thousand  Dirilnrs,  due  March  7th. 

1801,  one  note  for  one  thousand  doUarsn  due 
March  7th,  1802,  and  bearing  Interest  from 
date  at  the  rate  of  eight  per  cent  per  annum, 
and  wbereas  said  notes  with  accrued  interest 
thereon  have  been  fully  paid,  and  at  tbe 
time  of  such  payment  sajd  notes  were  tbe 
property  of  Sam  Maaa.  Now,  therefore^ 
know  all  men  by  these  presents,  that  I,  Sam 
Maas  of  Galveston  County,  Texad,  in  con- 
si  deration  of  the  premises,  and  of  the  full 
and  final  payment  of  said  notes  the  receipt 
of  which  Ifl  hereby  acknowledged,  have  this 


day  and  do  these  presents  remise,  release, 
and  quitclaim  unto  tiie  said  J.  C.  League, 
his  bdrs  and  assigns,  the  Hen  braetofore  ex- 
isting on  said  premises  by  virtue  of  said 
deed  of  trust,  and  do  hereby  declare  the 
same  fully  released  and  satisfied.  Witness 
my  hand,  this  Gtb  day  of  March,  1886.  Sam 
Maas."  On  March  7.  1882,  WUllam  Skirvin 
executed  bis  promiesory  note  to  Sam  Maas 
for  tbe  $2,000  still  unpaid,  and,  to  secure  tbe 
payment  of  tbe  same,  executed  a  deed  of 
trust  m  outlot  82,  described  In  release  above 
copied.  The  $2,000  evidenced  by  tbe  last 
note  was  tbe  original  purchase  money  due 
on  the  lot  Sam  Maas,  William  Sklrvin,  and 
W.  J.  B.  Moore  swore  that  tbe  release  was 
executed  and  new  note  taken  merely  to  re- 
lieve League  fn»n  Habillty,  and  that  It  was 
not  intended  to  release  ttie  vendor's  lien  and 
to  take  new  security  toe  tbe  debt,  tbe  change 
being  made  merely  because  League  insisted 
that  the  original  lien  should  be  foreclosed. 
That  testimony  waa  not  c<mtrad1cted. 

The  only  question  at  Issue  is,  did  the  11m 
hdd  by  Sam  Maas  tm  the  land  l&se  tts  pri- 
ority by  reason  of  the  release  of  the  Hen.  the 
cancellation  ct  the  old  debt,  and  tbe  taking 
of  a  new  note  for  the  same  debt  and  a  lien 
on  tAe  same  property?  Tbe  debt  of  $2,000 
due  Sam  Maas  was  for  the  purchase  money 
of  his  land,  it  bad  never  been  paid,  and  up 
to  the  time  tliat  tlie  release  was  executed 
.  was  raperior  to  all  other  liens  on  the  land, 
and,  unless  the  release  above  copied  destroy- 
ed ita  priority,  it  still  holds  precedence  over 
all  otSier  Uens.  At  the  time  that  Tacquard 
bought  the  notes  given  by  Sklrvin  to  Waller, 
he  iras  affected  with  notice  that  Maas  had 
a  lien,  paramount  to  his  own,  for  $2,000  on 
the  land.  It  was  not  shown  when  the  notes 
were  asidgned  to  Tacquard,  and  the  presump- 
tion would  obtain  that  It  was  on  day  of  date 
of  notes,  and  consequently  long  prior  to  the 
time  when  the  release  was  given  by  Maas, 
and  the  release,  therefore,  did  not  Influence 
him  In  his  actions.  He  knew  he  had  <mly  a 
second  Hep  <m  the  land.  No  questiim  can 
arise,  therefore,  as  to  his  ri^ts  and  equities 
as  an  innocent  purchaser.  There  can  be  no 
doubt  that  If  nothli«  had  been  done  but  tbe 
taking  a  new  note  and  mortgage  on  the 
same  land,  the  Hen  would  still  have  been 
superior  to  all  other  Hens.  Bank  v.  Taylor, 
81  Tex.  78,  40  8.  W.  876,  86&  But  In  this 
case  an  instrument  In  writing  has  been  exe- 
cuted reciting  that  the  purchase  mooey  notes 
have  been  paid  and  the  Hea  declared  fully 
released  and  satlefled.  That  instrument,  how- 
ever, was  Intended  and  operated  only  as  an 
»tinguishment  of  tbe  particular  attributes 
of  a  vendtH's  Hen,  in  ord«  that  League 
might  be  released  from  farther  Hablll^. 
All  tbe  parties  to  the  inatmment  swear  that 
It  was  Intended  for  that  purpose  alone,  and 
that  it  was  not  intended  to  release  Skirvin 
In  any  manner  so  as  to  affect  tbe  security  for 
the  debt  due  hy  him.  The  fact  that  notes 
were  Immediately  token  tar  tbe  wuae  debt 
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from  Skirvin,  wltb  a  Hen  on  the  same  land 
for  security,  substantiate  the  statements  of 
the  'Witnesses.  No  other  security  was  taken, 
the  only  purpose  of  the  release  being  to  re- 
lease League  of  liability  and  continue  the 
same  debt  with  the  same  security  as  to 
Sklrvln.  There  could  be  no  other  reason  as- 
signed for  the  release,  and  it  will  not  be 
presumed  that  Maas,  without  con^deratlon 
and  with  DO  conceivable  purpose  In  view, 
deliberately  destroyed  the  priority  of  his 
Hen  and  gave  some  one  else  a  priority  that 
he  knew  bad  a  Hen  second  to  bis.  It  is  true 
that  It  is  recited  in  the  release  that  the  notes 
were  paid,  but  they  were  not,  and  It  Is  not 
so  contended  by  appeileea.  The  debt  still 
exists,  and  tbe  mere  change  in  Its  form,  with 
a  release  of  League  from  liability,  did  not 
rob  the  lien  of  Its  priority  and  give  preced- 
ence to  the  debt  held  by  Tacquard.  Tbe 
intent  of  the  parties  at  the  time  the  release 
was  given  must  absolutely  control,  and,  as 
the  uncontroverted  evidence  shows  that  there 
was  DO  Intention  to  waive  the  Hen,  It  must 
be  held  that  It  was  not  waived.  Seeiigson  v. 
Mitcbam,  74  Tex.  571,  12  S.  W.  237;  Pope 
V.  Graham,  44  Tex.  196;  Slaton  v.  Welborne, 
78  Tex.  251,  14  8.  W.  687;  EIHs  t.  Slngle- 
tary,  45  Tex.  27;  Slaughter  v.  Owens,  60 
Tex.  668. 

The  judgment  of  the  lower  court  is  afiann- 
ed  as  to  Sklrvln,  but  Is  reversed  as  to  Maas* 
estate,  and  judgment  here  rendered  that  the 
lien  of  the  estate  of  Sam  Maas,  deceased,  is 
superior  to  that  of  the  estate  of  Tacquard, 
and  the  Hen  of  the  Tacquard  estate  Is  fore- 
closed, subject  to  a  foreclosure  in  favor  of 
the  estate  of  Sam  Maas. 


WESTERN  T7NI0N  TEL.  GO.  t.  McFAD- 
DidN. 

(Court  of  GivU  Appeals  of  Texas.   Juna  4, 
1803.) 

TBLEORA  MS— DELATED  DELIVERT— DAMAaSS 
—MENTAL  ANGUISH— PROBABLE  RE- 
SULT OF  DELAT.- 
1.  Plaintiff's  daughter  was  taken  sick  in  a 
distant  town,  and  a  friend  telegraphed  to  plain- 
tiff to  that  effect,  and  requested  her  to  tele- 
phoDc.  Through  defendant's  negligence  the 
message  was  not  delivered  till  too  late  for 
plaintiff  to  take  the  train  to  go  to  her  daugh- 
ter, and  she  telephoned  for  the  daughter  to 
come  home  alone  the  next  day.  The  damages  laid 
and  proven  were  plalnttfTs  inability  to  get  to 
her  daughter,  and  mental  anguish  suffered  in 
not  accompanying  her  home.  Held,  that  the 
damages  were  not  mch  as  arose  naturally  from 
tbe  breach  of  contract  to  transmit  the  message, 
or  could  have  been  in  contemplation  of  the 
parties  an  a  probable  result  of  its  breach,  and 
there  could  be  no  recovery  therefor. 

Appeal  from  Nacogdoches  County  Court; 
Robert  Belter,  Judge. 

Action  by  Lula  McFadden  against  the 
Western  TJnlon  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

Geo.  H.  FearoDs  and  Yoong  &  Stincb- 
■omb,  tat  appellant 


PLEASANTS,  J.  Appellee  brought  this 
suit  to  recover  damages  for  mental  anguish 
alleged  to  have  heea  caused  her  by  the  neg- 
Ugent  faUure  of  appellant  to  transmit  and 
deliver  wltb  reasonable  promptness  the  fol- 
lowing telegraphic  message:  "Nacogdoches, 
Texas,  7-8-00.  To  Mrs.  McFadden,  Alto* 
Texas.  Charles  Is  sicl^.  Call  me  up  over 
telephone.    Mrs.  Emmett  Smith." 

Tbe  petition  alleges,  in  substance,  that  the 
person  named  in  said  telegram,  Charles,  was 
tbe  daughter  of  appellee,  and  was  about  16 
years  old;  that  she  was,  at  the  time  said  tel- 
egram was  sent,  sick  at  the  home  of  Mrs. 
Smith  In  Nacogdoches,  and  appellee  was  at 
her  home  In  Alto,  Tex.;  that  said  message 
was  delivered  to  appellant  for  tranamisslon 
to  appellee  at  9:30  o'clock  a.  m.  on  the  Sth 
day  of  July,  1900,  but  was  not  delivered  to 
appellee  until  about  5:55  o'clock  p.  m.  on 
said  day;  that  the  purpose  of  sending  said 
telegram  was  to  Inform  appellee  of  her 
daughter's  sickness  In  time  for  her  to  take 
the  train  from  Alto  to  Nacogdoches  which 
left  the  former  place  at  5:50  o'clock  p.  m. 
on  said  date  and  arrived  at  Nacogdoches  2:30 
a.  ra.  of  the  next  day;  that  the  failure  of 
appellant  to  deliver  said  message  with  rea- 
sonable promptness  prevented  appellee  from 
going  to  Nacogdoches  on  the  evening  of  July 
Sth  and  accompanying  her  daughter  home; 
that  when  appellee  received  said  message  she 
went  to  the  telephone  office  and  requested 
Mrs.  Smith  to  send  her  daughter  home  by  tbe 
first  train;  that  in  obedience  to  said  request 
her  daughter  was  put  upon  the  train  at  Nac- 
ogdoches at  12:30  o'clock  on  tbe  morning 
of  July  9th,  and  reached  home  about  9  o'clock 
a.  m.  of  that  day;  that  her  daughter  made 
the  trip  alone,  and  appellee  suffered  great 
mental  anguish  by  being  deprived  of  the  op-  * 
portunlty  of  going  at  once  to  her  daughter 
and  caring  for  her  whlle  at  Nacogdoches,  and 
of  accompanying  and  ministering  to  her  dur- 
ing ber  trip  from  Nacogdoches  to  Alto.  The 
prayer  of  the  petition  la  for  damages  in  the 
sum  of  f999.75. 

Tbe  appellant  answered  In  the  court  be- 
low by  general  demurrer  and  special  excep- 
tions, general  denial,  and  special  pleas  in 
which  it]  Is  averred:  <1)  That  the  failure  to 
deliver  tbe  message  more  promptly  was  due 
to  tbe  fact  that  the  Sth  of  July,  1900,  was 
Sunday,  and  that  the  message  was  not  re- 
ceived for  transmission  within  the  regular 
office  hours  established  by  appellant  for  tbe 
transaction  of  Its  business  in  sending  mes- 
sages at  Nacogdoches  and  Alto;  and  (2)  that 
If  appellee  suffered  any  mental  anguish  by 
reason  of  her  daughter  being  alone  upon  said 
trip,  same  was  directly  due  to  appellee's  con- 
tributory negligence  in  ordering  her  to  come 
home  on  the  next  train. 

Tbe  case  was  tried  by  tbe  court  without  a 
jury,  and  judgment  was  rendered  In  favor  of 
plaintiff  for  $150. 

The  evidence  is  sufficient  to  sustain  tbe 
finding  of  the  trial  court  that  appellant  vu 
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guilty  of  negligence  In  not  delivering  the 
telegram  earlier,  and  that,  If  same  had  been 
delivered  with  reasonable  promptness,  ap- 
pellee wonld  have  gone  to  Nacogdoches  and 
accomi>anIed  her  daughter  home.  Appellee 
testified  that  she  suffered  mental  anguish 
reason  of  her  not  being  able  to  go  to  her 
daughter  at  Nacogdoches,  and  not  being  with 
her  during  her  trip  from  Nacogdoches  to  Alto. 
The  daughter  was  not  known  to  be  serlousl; 
sick  when  she  left  Nacogdoches,  but  after 
ber  arrival  at  home  became  very  sick,  and 
died  seven  days  thereafter.  Mrs.  Smith  was 
able  and  willing  to  keep  and  care  for  Miss 
Charles,  and  there  was  no  necessity  shown 
for  her  coming  home  on  the  night  of  July 
Stfa.  A  train  left  Alto  for  Nacogdoches  on 
the  evening  of  July  the  9tb,  and  appellee 
(x>nld  have  gone  to  Nacogdoches  on  that 
train,  and  returned  with  her  daughter  that 
night.  Appellant  had  no  notice  of  the  pur- 
pose of  the  telegram,  nor  of  the  importance 
of  Its  prompt  delivery,  other  thru  as  shown 
by  the  message  itself. 

Neither  the  facta  pleaded  noi  thcje  proven 
are  sufficient  to  establish  any  liability  on  the 
part  of  the  appellant  for  the  mental  anguish 
sufTsred  by  appellee.  In  order  to  fix  liabil- 
ity upon  a  telegraph  company  for  damages 
for  the  failure  to  deliver  a  message  Intrusted 
to  it  for  transmission.  It  must  be  shown  that 
the  damages  sustained  are  such  as  may  he 
fairly  and  reasonably  considered  as  arising 
Di^turally  or  In  the  nana]  and  ordinary  course 
of  events  from  the  breach  of  the  contract 
to  transmit  the  message,  or  such  as  may  be 
reasonably  supposed  to  have  been  in  contem- 
plation of  the  fiarties,  at  the  time  the  con- 
tract was  made,  as  a  probable  result  of  Its 
breach.  It  cannot  be  said  from  the  facta  In 
this  case  that  the  Inability  of  appellee  to 
talte  the  train  .for  Nacogdoches,  and  her  con- 
sequent mental  anguish  at  being  thus  pre- 
Tented  from  going  to  ber  daughter  and  ac- 
companying her  on  her  trip  home,  may  fairly 
and  reasonably  be  considered  as  a  result  that 
-wonld  naturally  arise  from  the  failure  of 
appellant  to  promptly  deliver  tbe  telegram, 
nor  one  which  may  reasonably  be  supposed 
to  have  been  In  contemplation  of  the  parties 
at  the  time  tbe  contract  for  the  transmission 
of  the  message  was  made.  The  message  It- 
self contains  no  intimation  that  the  purpose 
of  sending  same  was  to  induce  appellee  to 
come  to  Nacogdoches,  and  there  Is  nothing 
In  its  langtiage  from  which  It  could  be  pre- 
cnimed  that  appellee  would.  If  It  bad  been 
promptly  delivered,  take  tbe  first  train  to 
Nacogdoches.  It  Is  not  stated  In  the  mes- 
sage that  appellee's  daughter  is  seriously  sick, 
and  appellee  Is  only  requested  to  talk  with 
tbe  sender  over  tbe  telephone.  The  idea  that 
the  purpose  of  tbe  telegram  was  to  bring  ap- 
pellee to  Nacogdoches  is  negatived  by  the  ex- 
press language  of  the  message.  There  is  no 
erldence  that  appellant  had  any  information 
«s  to  the  purpose  of  the  message,  or  the  prob- 
able consequences  of  s  fiUlare  to  promptly 
75  S.W.-23 


deliver  snme  other  than  was  contained  In  the 
message  itself.  If  we  accept  as  true  the 
statement  of  appellee  that  if  the  message  had 
been  promptly  delivered  she  would  have  gone 

I  to  Nacogdoches  on  the  evening  of  July  8th, 
and  that  she  suffered  mental  anguish  by  be- 

'  ing  deprived  of  this  privilege,  it  is  neverthe- 
less clear  that  the  mental  anguish  suffered 

;  by  ber  because  of  her  Inability  to  go  to  her 
daughter  at  Nacogdoches  and  accompany  her 

,  home,  while  Incident  to  the  failure  of  the 

I  appellant  to  promptly  deliver  the  message, 
was  not  a  natural  and  usual  result  of  such 
failure.   Telegraph  Co.  v.  Edmondson,  91 

1  Tex.  206,  42  S.  W.  549;  Rowell  v.  Telephone 

!  Co.,  75  Tex.  26,  12  S.  W.  r>34;  Tel.  Co.  v. 
Gotcher  (Tex.  Sup.)  53  S.  W.  CS6;  Tel.  Co. 
V.  Stacy  (Tex.  Civ.  App.)  41  S.  W.  100;  John- 

;  son  V.  Tel.  Co.  (Tex.  av.  Aiip.j  S8  S.  W.  64. 
We  think  It  Is  clear,  under  the  decisions 
above  cited,  that  no  recovery  can  be  had 

.  upon  the  tmdlsputed  facts  In  this  case.  The 
Judgment  of  the  court  below  will  therefore 

'  be  reversed,  and  judgment  here  rendered  for 
appellant,  and  It  Is  so  ordered. 

;     Reversed  and  rendered. 


i 

FOKD  et  al.  v.  BOONE  et  aL 

(Gonrt  of  Civil  Appeals  of  Texas.  May  26, 

;  1903.) 

DBEDS— DBLIVERT— BXTBNT    OF   TITLE  CON 
i     VBTED-PAROL    BVIDBNCE  —  BASTARDS-IN- 
HERITANCE FROM— TRESPASS  TO  TRY  TITLB 
—  PETITION  —  ALLEGATIONS  —  PLAINTIFF'S 
[     BIGHT  TO  RENTS. 

{     1.  A  man  purchased  land  for  certain  bastard 

I  children  reputed  to  be  his  own,  bat  took  the  deed 
iu  his  own  name  because  the  grantor  declined  to 

'  convey  to  the  children  nn  account  of  the  de- 
ferred payments  of  the  purchase  price.  On  the 
same  day  the  purchaser  executed  a  deed  to  the 
children  tor  a  recited  cousi deration  of  love  and 
afToctioii  and  ?1,  and  on  that  day  took  both 
deeds  to  the  oIHce  of  the  county  clerk  and  had 
them  recorded,  and  after  their  record  he  got 

!  them  and  kept  them  until  he  produced  them  at 
the  trial  of  a  suit  for  the  partitioa  at  the  land, 
instituted  by  tbe  mother  of  one  of  the  deceased 

'  children.   HeUI  to  show  a  delivery  of  the  deed 

;  to  the  children. 

1  2.  Under  Rev.  St.  1895,  art.  1700,  declaring 
that  bastards  shall  be  cap.ible  of  inheriting 

.  from  and  through  their  mother  and  of  "traus- 

\  mitting  estates."  and  shall  also  be  entitled  to 
distributive  nhares  of  the  personal  estate  of  any 
of  their  kindred  on  the  part  of  their  mother  in 

,  like  manner  as  if  they  had  been  lawfully  be- 
j;iitten.  the  entire  estate  of  a  deceased  bastard 
pas^ses  to  his  mother,  to  the  exclusion  of  his 
piitative  fnther. 

8,  Where  a  grantor  executed  and  recorded  a 

'  deed  conveying  land,  with  intent  to  deliver  the 

\  same  to  the  grantees  therein,  evidence  that  he 
did  not  intend  to  give  possession  of  the  land 
until  the  .vouugest  grantee  became  of  age  was 
inadmissible. 

4.  One  purchased  land,  obtainins  a  deed  there- 
to, and  paid  a  part  of  the  purchase  money,  and 
executed  his  notes  for  the  balance,  secured  hy 
the  vendor's  lien.  On  the  same  day  he  convey- 
ed the  Ifind  to  third  persons.  Subsequently  he 
paid  the  balance  of  the  purchase  money  and 
secured  a  i-elease  of  the  vendor's  lien.  Held, 

I  that  his  conveyance  to  the  third  persona  vested 


T  L  Bm  DMda,  vol.  la^  Cent  Die.  ||  m,  IU. 
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in  th«n  fnll  title  to  tlie  entire  tract,  aod  not 
merely  to  tlie  proportion  tliereof  that  the  caBti 
payment  mnde  by  him  Iwre  to  thA  whole  of  the 
purchase  money. 

5.  Id  tre:jpas8  to  try  title  and  for  partition, 
the  petition  averred  that  plaintiff  and  three  of 
the  defendants  were  joint  ownei-a  of  the  land; 
tliat  the  other  defendant  forcibly  took  posses- 
sion thereof,  and  appropriated  the  rents  and 
revenue*  during  specified  years  to  the  exclusion 
of  the  real  ownei-s.  Held  sufficient  to  admit 
evidence  that  the  latter  defendant  was  liable 
to  pJaintiff  for  renta. 

Appeal  from  District  Gonrt,  Wharton  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  Lethe  Boone  and  otbera  against 
John  Ford  and  othere.  From  a  Judgment 
for  plaintUta,  defendant  John  Ford  appeals. 
Modlfled. 

H.  D.  iTcy  and  John  B.  IjIiui,  for  appellant 

GARRETT,  O.  J.  This  was  an  action  of 
trespass  to  try  title  and  for  partition,  brought 
by  Lethe  Boone,  as  the  beir  of  her  bastard 
son.  Raymond  Ford,  deceased,  against  John 
Ford,  Walter  Ford,  Julia  Ford,  and  Johnnie 
Ford,  for  the  recovery  of  a  one-fourtb  lH' 
terest  In  a  tract  of  63%  acres  of  land  situ- 
ated In  Wharton  county.  Plaintiff  is  the 
mother  of  the  defendants  Walter,  Julia,  and 
Johnnie  Ford,  who,  when  the  suit  was 
brought,  were  of  age,  except  Johnnie,  for 
whom  a  guardian  ad  litem  was  appointed. 
Walter  and  Julia  Ford  disclaimed  title. 
There  was  a  trial  by  Jury,  which  resulted 
In  a  Terdlct  and  Judgment  for  the  plalntlfT 
against  all  the  defendants  for  one-fourth  of 
the  land  In  controversy,  and  against  John 
Ford  for  $80.46  rents,  and  for  Johnnie  Ford 
for  one-fourth  of  the  land;  and,  the  said 
Walter  and  Julia  Ford  having  disclaimed,  it 
was  ordered  that  they  talEe  nothing.  Judg- 
ment was  rendered  for  John  Ford  for  one- 
fourth  of  the  land— one-half  was  perhaps  in- 
tended. Partition  was  decreed,  and  commis- 
sioners were  appointed. 

The  plaintiff,  Lethe  Boone,  on  May  9,  1894, 
was  the  mother  of  the  defendants  Walter, 
Julia,  and  Johnnie  Ford,  and  of  Raymond 
Ford,  all  minor  children;  and  the  defendant 
John  Ford  was  their  reputed  father.  The 
defendant  John  Ford  and  the  plaintiff  were 
never  married.  On  the  date  above  named 
the  defendant  John  Ford  bought  the  land  In 
controversy  from  R.  E.  Vineyard  and  wife, 
who  executed  to  him  a  deed  therefor.  In  con- 
sideration of  $5,975,  of  which  $1,000  was  paid 
in  cash.  Notes  were  executed  by  John  Ford 
for  the  balance  of  the  purchase  money,  and 
the  vendor's  Hen  was  reserved  In  the  deed 
to  secure  their  payment.  The  purchase  mon- 
ey was  afterwards  fully  paid  by  the  said 
John  Ford,  and  on  December  23,  1899,  Vine- 
yard executed  to  him  a  release  of  the  ven- 
dor's lien.  John  Ford  bought  the  land  for 
the  said  fom*  children  of  the  plaintiff,  and 
endeavored  to  get  Vineyard  to  make  the  deed 
direct  to  them,  but  Vineyard  declined  to  do 
so  on  account  of  the  deferred  payments  of 
purcbaae  money.  On  tlie  aazae  day,  to  vlt;  | 


May  9,  189^  John  Ford  executed  a  deed  by 
wlil<^  be  conveyed  the  land  to  Walter  Ford, 
Jnlla  Ford,  Johnnie  Ford,  and  Raymond  Ford, 
for  a  recited  consideration  of  love  and  af- 
fection and  VL  Immediately  aft^  the  execu- 
tion of  these  deeds,  and  on  the  same  day, 
the  defoidant  took  tbem  both  to  the  office  of 
the  county  (dark  and  had  them  recorded,  and 
after  th^  record  he  got  tb&n  from  the  clerk 
and  kept  them  In  his  possession  until  tbey 
were  produced  by  him  at  the  trial  of  the 
case  In  the  court  below.  The  evldoice  was 
snffldent  to  show  a  delivery  of  tbe  deed, 
both  as  to  Intent  so  to  do  and  the  recwd  and 
snbsequoit  custody  thereof.  At  tbe  time  of 
tbe  purchase  of  tbe  land,  and  for  some  time 
thereafter,  the  plaintiff  and  tbe  defendant 
John  Ford  were  cohabiting,  and  lived  upon 
the  property  in  ctmtreversy.  The  defendant 
John  Ford  had  been  married  to  a  wom.io 
from  whom  he  had  not  been  dlvwced,  and 
who  was  living  In  Houston.  John  Ford  own- 
ed a  tract  of  140  acres  of  land  about  3% 
miles  from  the  laud  In  controveray,  and  oc- 
cupied and  ctiltivated  both  of  them,  living 
most  of  the  time  on  the  latter  tract  Ray- 
mond died  In  1901,  unmarried  and  without 
issue.  He  was  only  about  8  years  of  age  at 
his  death.  The  philntiff  testified  that  John 
Ford  was  his  father. 

At  common  law  a  bastard  has  no  heritable 
blood,  but  by  statute  In  this  state  be  may 
Inherit  from  and  through  tUs  mother,  and  is 
made  capable  of  transmitting  estates.  Tbe 
article  of  the  Revised  Statutes  of  1895  la  as 
follows:  "Art  1700.  Bastards  ehall  be  ca- 
pable of  inheriting  from  and  through  their 
mother,  and  of  transmitting  estates,  and  shall 
also  be  entitled  to  distributive  shares  of  tbe 
personal  estates  of  any  of  their  kindred,  on 
the  part  of  their  mother,  in  like  manner  as 
If  they  bad  been  lawfully  begotten  of  such 
mother."  The  appellant  here  contends  that 
under  this  statute  the  mother  cannot  inherit 
from  a  bastard,  or.  If  she  does,  that  tbe 
reputed  father  inherits  equally  with  her.  It 
is  claimed  that  "transmitting  estates"  means 
that  tbe  estate  shall  descend  and  vest  ac- 
cording to  the  statute.  Tbe  capacity  of  trans- 
mitting estates  as  conferred  by  tbe  statute 
seems  to  be  general,  but  the  statute  must  be 
construed  with  reference  to  the  entire  con- 
text Tbe  bastard  is  excluded  from  inherit- 
ing through  or  from  his  putadve  father  for 
tbe  reason  that  the  father  is  uncertain,  and 
tor  the  same  reason  tbe  father  should  not 
Inherit  from  bim.  Hence  "transmitting  es- 
tates" must  be  construed  so  as  to  exclude 
tbe  father  and  pass  the  entire  estate  to  tbe 
mother,  since  the  brothers  and  sister  could 
only  Inherit  through  the  father.  Tbe  lan- 
guage is  not  clear,  but  the  general  purpose 
of  all  snch  statutes  changing  the  common 
law  In  this  resi^ect  Is  to  give  the  reciprocal 
right  of  inheritance  to  both  the  bastard  and 
his  mother,  and  the  statute  of  this  state 
seems  to  Intend  to  make  the  blood  of  the 
bastard  heritable  mly  on  the  part  the 
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mother,  Imt  fnlly  bo  In  that  respect  24  A. 
&  B.  Encj.  Lftw,  412  et  seq. 

The  deed  was  executed  and  recorded  with 
the  Intent  to  deliver  it  to  the  grantees  there- 
in, and  the  eTldence  was  suffldent  to  show 
the  delivery.  The  court  ruled  correctly  In 
excluding  the  evidence  of  the  defendant  of- 
fered to  show  that  he  did  not  Intend  to  give 
possession  of  the  land  until  the  youngest 
child.  Raymond,  became  of  age.  This  would 
have  been  to  allow  evidence  to  show  his 
intent  as  to  the  effect  of  the  deed,  which 
would  have  been  inadmissible  as  varying 
the  terms  of  the  deed  by  parol  evidence. 

John  Ford  had  full  title  to  the  land  upon 
the  conveyance  to  him  by  Vineyard,  except 
Bfl  to  the  right  of  Tineyard  to  collect  the 
pmehaBe  money,  aud  had  a  perfect  right 
to  convey  the  same,  subject  only  to  the  lien 
for  the  purchase  money.  The  purchase-mon- 
ey notes  were  bis  personal  obligations,  for 
which  he  was  bound  Independent  of  the  land, 
and  his  payment  thereof  Invested  him  with  no 
better  right  to  the  land,  as  between  himself 
and  third  parties,  than  he  Iwd' already  acqnlr- 
ed  by  his  deed  from  Tineyard.  His  convey- 
ance to  Walter,  Julia,  Johnnie,  and  Raymond 
Ford  vested  m  them  the  fuU  title  to  an  of  the 
tract  of  land,  and  not  merely  to  sm^  propor> 
Hon  thereof  as  the  cash  payment  made  by 
him  tMre  to  the  whole  of  fbe  purchase  money. 
Stephens  v.  HoU,  82  Tex.  249,  18  S.  W.  9»; 
Mlnter  v.  Burnett,  90  Tex.  249,  88  S.  W.  850. 

The  qneatlon  of  liomeBtead  Aoet  not  arise 
In  the  case.  There  waa  never  any  intention 
to  make  the  land  his  homestead.  He  bought 
It  ezpresdy  for  the  children  of  the  plaintiff, 
and,  on  the  refusal  of  Vineyard  to  convey  it 
directly  to  them,  executed  the  deed  to  them 
at  once,  and  on  the  same  day  that  he  re- 
ceived the  title.  There  was  never  any  ap- 
Iffeciable  lapse  of  time  in  which  the  home- 
stead could  attach  to  the  land,  or  any  occu- 
pation of  It  as  such,  or  any  intention  to  so 
occupy  it  The  wife  from  whom  he  had 
never  been  divorced  did  not  live  with  him, 
and  had  not  done  so  for  a  long  time  prior  to 
the  purchase  of  the  land.  She  lived  apart 
from  him,  in  another  county.  Bat  It  is  not 
necessaiy  for  us  to  determine  whether  or 
not  she  would  be  entitled  to  a  homestead 
right  In  the  140  acres  occupied  by  the  de- 
fendant John  Ford,  it  being  dear  that  no 
snch  right  ever  attached  to  the  land  In  con- 
troversy. 

We  are  of  -the  opinion  that  the  pleadings 
of  flie  plaintiff  make  sufficient  allegations 
for  the  admission  of  evidence  to  show  that 
the  defendant  John  Ford  was  liable  to  the 
plalntttt  for  rents.  He  was  not  a  tenant  In 
common,  and  le  shown  to  be  entitled  to  re- 
cover one-half  of  the  land  only  on  the  dis- 
claimer of  Walter  and  Julia  Ford.  The  land 
was  owned  Jointly  by  the  plaintiff  and  the 
saM  Walter,  JnHa,  and  Johnnie  Ford.  The 
petltifHi  80  averred,  and  further  alleged  that 
while  the  said  .Tohn  Ford  had  no  Interest 
llterein,  he  forcibly  took  possession  of  the 


land,  and  remained  In  possession  thereof 
cultivating,  using,  and  enjoying  the  same, 
and  appropriating  the  rents  and  revenues 
thereof  during  the  years  1901  and  1902,  f 
the  exclusion  of  the  plaintiff  and  the  other 
defendants,  who  were  the  real  owners  there- 
of. It  was  not  necessary  for  the  plaintiff  to 
allege  that  the  defendant  bad  rented  the  land 
out,  and  received  rents  from  hla  tenants.  In 
txder  to  entitle  her  to  recover  rents.  The 
question  of  the  lack  of  evidence  to  support 
the  verdict  in  favor  of  the  plalntlfl  for  renta 
Is  not  raised  by  any  proper  aaatgnmeat  of 
error  accompanied  by  a  statement  tzom  the 
record,  and  will  not  be  considered. 

The  assignments  of  error  upon  the  charge 
of  the  court  and  the  refusal  of  special  In- 
stmctlonB  are  not  accompanied  by  statements 
as  required  by  the  rules,  and  will  not  be 
considered.  We  have  considered,  however, 
the  legal  questions  arising  out  of  die  reocnrd. 
and  find  no  errw,  though  the  construction  of 
the  statute  on  the  right  of  bastards  to  re- 
ceive and  transmit  eetatea  ta  not  free  tnm 
difficulty. 

The  Judgment  which  avrards  the  defendant 
John  Ford  only  one-fourth  of  Uie  land  will 
be  reformed  so  aa  to  decree  him  one-half 
thereof,  and,  as  reformed,  will  be  affirmed. 

Befonned  and  affirmed. 

On  Behearlnf^ 

(June  26,  1903.; 

We  erred  in  the  conclusion  of  fact  that 
Lethe  Boone  was  the  mother  of  Walter,  Ju- 
lia, and  Johnnie  Ford.  The  evidence  does 
not  show  who  their  mother  was.  But  we  do 
not  perceive  that  this  error  of  fact  can  make 
any  difference  in  the  disposition  of  the  case. 
The  motion  for  rehearing  is  overruled. 

Ovezruled. 


WEBB  et  aL  V.  GALVESTON  A  H.  INV.  00. 
et  al.* 

(Court  of  CMvil  Appeals  of  Texas.  May  27, 

1903.) 

USDRY  — INSTALLMENT  NOTES— NfiJW  AQRBB- 
MENT— EFFECT— PENALTY— AMOUNT  OP 
RECOVBRT— PERSON  UABLE. 

1.  Plaintiffs  purchased  a  hoase  and  lot  from 
defendant  at  an  agreed  price,  and  executed  120 
usiirioitM  Dotea  therefor.  After  paying  CO  notes, 
they  offerpd  to  buy  a  second  lot  for  a  certain 
sum;  tlie  terms  of  payment  being  that  plaintiffs 
sJiould  convey  back  to  defendant  the  house  and 
lot,  should  have  a  credit  for  their  equity  there- 
Iq,  should  pay  (500  in  cash,  and  should  pay  the 
amount  of  the  70  notes  remaining  nnpaid  in  70 
monthly  installments.  Defendant  accepted  the 
propositiou.  PlaintlEFs  executed  new  notes  for 
the  original  70  remaining  unpaid.  With  ref- 
erence to  the  transaction,  an  agent  of  defendant 
testified  that  plaintiffs  wanted  to  exchange  their 
house  and  lot  for  the  second  lot;  proposing  that 
defendant  take  back  the  house  and  lot,  and 
that  piaintifFa  pay  a  certain  sum  In  cash.  One 
of  the  plafntiffa  testified  that  they  made  an 
offer  for  the  second  lot;  that  the  agreement 
was  that  they  were  to  pay  a  certain  sum  tai 
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«asli  for  tlie  second  lot  and  contiaoe  the  old 
contract,  tboajirh  not  the  old  notes.  Held  that, 
the  usury  tainting  the  notes  given  for  the  pur- 
chase price  ot  the  house  and  lot  being  carried 
into  the  agreement  for  the  purchase  of  the  sec- 
«ad  lot— such  notes  not  merely  going  as  a  part 
<pf  the  purchase  money  therefor — usury  vitiated 
the  contract  for  the  purchase  of  the  second  lot. 

2.  Under  Rev.  St  1885,  art.  3106,  providing 
that  an  action  of  debt  may  be  instituted  within 
two  years  after  payment  of  nsnriona  interest 
for  the  recovery  of  double  the  amount  so  re- 
«eived,  a  pet-eon,  though  laboring  under  dis- 
abilities, can  recover  no  greater  penalty  than 
double  the  amonnt  ot  interest  paid  within  two 
years. 

3.  Wliere,  in  an  action  to  recover  the  penalty 
on  account  of  defendants  collecting  usurious  in- 
terest, one  of  the  defendants  pleaded  that  it 
■was  a  purchaser  in  good  faith,  and  without  no- 
•ticc  of  the  notes  on  which  usurious  interest  was 
paid,  but  subsequently  filed  a  joint  amended 
answer  with  the  codefendant  claiming  that 
there  was  no  usury,  the  qoestion  of  the  good 
faith  of  the  purchaser  of  the  notes  did  not  arise. 

4.  Under  llev.  St.  1895,  art.  3106,  providing 
that,  when  usury  is  shown,  double  the  amount 
of  the  interest  received  may  be  recovered  from 
"the  person,  firm  or  corporation  receiving  the 
same,  a  corporation  to  whom  usurious  notes 
were  indorsed,  and  who  received  the  usurious 
interest,  was  alone  liable  for  the  penalty. 

Appeal  from  District  Court,  Harris  Oonnty; 
^Vm.  H.  Wilson,  Judge. 

Action  by  Nettle  O.  Webb  and  taosband 
Against  the  6alTe8t<»i  &  Houston  Invratment 
€ompany  aod  tbe  People's  Loan  &  Home- 
stead C<Hnpany.  From  a  Judgment  for  de- 
fendants, plalntffffl  appeal.  Affirmed  as  to 
the  GalvMton  ^  Hotiston  Investment  Gom- 
pany,  and  reversed  as  to  tbe  People's  Loan  A 
Homestead  Company. 

R.  L.  Whitehead.  Brooks  A  StaeDy,  and  S. 
P.  Welsiger,  Jr.,  for  appellants.  Hatcheson, 
Campbell  Sc  Hutcheson,  f or  appellees. 

FLY,  J.  This  suit  was  Instituted  by  Mrs. 
Nettie  Q.  Webb,  joined  by  her  husband,  W. 
R,  Webb,  to  recover  of  the  Galveston  &  Hous- 
ton iDvestment  Company  and  the  People's 
Loan  &  Homestead  Company  the  sum  of 
I1M4.41,  amount  paid  In  excess  of  the  prin- 
cipal on  certain  notes  executed  by  them  to 
defendants,  and  the  sum  of  5533.28  penalty 
on  account  of  usurious  Interest  collected  by 
them  on  the  notes.  The  cause  was  tried  by 
the  court  without  a  jury,  and  judgment  ren- 
<lered  for  appellees. 

The  facts  are  these:  In  1893  the  Galveston 
•&  Houston  Investment  Company  convoyed  to 
jrfrs.  Webb  lot  No.  11  In  block  20  of  the  Fair 
Grounds  addition  to  the  city  of  Houston  for 
the  sum  of  $720,  and  entered  into  a  contract 
to  build,  and  did  build,  her  a  house  thereon 
lor  ?1,800.  On  the  house  and  lot  she  paid 
the  sum  of  $05,  and  she  and  her  husband 
executed  to  the  Investment  company  120 
promissory  notes,  the  first  for  $31.67,  and 
each  of  the  others  for  $31.82,  one  to  be  paid 
«n  the  t3th  of  each  month,  until  all  were 
paid;  tbe  last  note  being  payable  In  10  years, 
of  course,  and  each  bearing  10  per  cent.  In- 
terest from  maturity.  The  total  value  of  the 
iMose  and  lot  was  $2^20,  which,  After  de- 


ducting the  $95,  left  $2,425.  vhicb  was  se- 
cured through  the  120  notes  and  a  vendor's 
lien.  In  1897,  after  appellants  bad  paid  off 
50  of  the  promissory  notes,  they  became  de- 
sirous of  buying  lot  No.  6.  block  20.  from  the 
Investment  company,  and  proposed  to  give 
It  $3,000  for  tbe  lot;  the  terms  of  payment 
being  that  appellants  should  convey  lot  11 
to  the  company,  and  should  pay  $600  In  cash, 
and  should  have  credit  for  their  eqnlty  in 
lot  11,  amounting  to  $1,010,  and  should  pay 
the  balance  In  70  monthly  payments,  of  $31.32 
each.  The  70  original  notes  given  for  lot 
11  were  delivered  to  appellants,  and  they  exe- 
cuted for  the  balance  of  the  purchase  money 
on  lot  5  70  notes,  for  the  same  sums  and 
payable  at  tbe  same  dates  as  tbe  old  notes 
returned  to  them.  Tbey  paid  48  of  the  last 
70  notes  to  the  People's  Loan  &  Homestead 
Company,  to  which  company  tbey  bad  been 
Indorsed  by  the  Galveston  &  Houston  Invest- 
ment Company.  It  Is  clear  that  each  one  ot 
tbe  120  not;es  executed  by  appellants  In  18U3 
contained  $20.21  principal,  and,  with  the  ex- 
ception of  the  first,  each  contained  $11.11  In- 
terest The  first  had  embodied  in  It  $11.40 
Interest  The  70  notes  given  in  the  transac- 
tion for  tbe  purchase  of  lot  5  each  contained 
$21.28  principal  and  $11.04  Interest  This 
suit  was  filed  on  August  19,  1901. 

The  original  contract  between  appellants 
and  the  Investment  company  is  identical  with 
that  in  the  case  of  the  latter  against  Grymes, 
94  Tex.  609,  63  S.  W.  860,  64  S.  W.  778,  in 
which  a  majority  of  the  Supreme  Court  held 
the  contract  usurious.  The  question  as  to 
usury  in  the  original  contract  la  not  an  open 
one,  therefore,  and  the  scde  question  to  be 
considered  Is  as  to  usury  In  the  second  con- 
tract between  the  parties. 

It  is  the  contention  of  appellants  that  tbe 
old  contract  formed  the  basis  of  the  new, 
and  that  the  usurious  Interest  therein  entered 
Into  and  vitiated  the  new  contract  while  It 
is  insisted  by  appellees  that  the  last  contract 
is  Independent  of  the  first,  and  that  appel- 
lants cannot  set  up  usiu7  In  the  last  contract, 
because  whatever  interest  there  may  be  in 
the  notes  was  given  as  part  of  the  purchase 
money  of  lot  No.  6.  The  contention  of  appel- 
lees is  based  on  that  doctrine  which  Is  to  the 
effect  that  tbe  purchaser  of  mortgaged  prop- 
erty from  the  mortgagor,  who  assumes  a 
usurious  debt  as  part  of  the  purchase  money, 
cannot  take  advantage  of  tbe  usnry,  on  tbe 
principle  tbat  he  has  kept  back  enough  of 
the  purchase  money  to  pay  the  mortgage,  and 
to  allow  bim  to  plead  usury  would  be  to  give 
him  the  property  for  less  than  he  agreed  to 
pay  for  it  B.  &  L.  Ass'n  v.  Price  (Tex.  CIv. 
App.)  46  S.  W.  94;  B.  &  L.  Ass'n  r.  Winans 
(Tex.  Civ.  App.)  60  S.  W.  826;  Jones,  McMrt  $ 
745.  All  the  authorities  apply  tbe  doctrine, 
bowever.  to  third  persons  who  buy  the  mort- 
gaged premises,  and  we  have  seen  no  case 
where  the  doctrine  has  been  applied  to  a 
new  contract  made  between  parties  to  other 
contracts;  the  pilor  contract  entering  to  some 
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extent  into  the  new  contract  But  let  It  be 
admitted  that,  where  the  uaurlous  interest 
contained  In  the  old  contract  Ia  used  as  part 
of  a  pnrcbase  price  which  the  maker  of  the 
note  has  agreed  to  pay  for  a  parcel  of  land, 
usury  cannot  be  pleaded;  still  we  do  not 
think  that  the  facta  of  this  case  would  en- 
title appellees  to  the  application  of  the  rule. 
The  usuiioas  IntereBt  embodied  in  the  70 
notes  remaining  unpaid  when  the  second  con- 
tract was  made  was  carried  Into  the  70  notes 
gWen  in  their  place,  and  did  not  go  as  a 
part  of  the  purchase  money  on  the  second 
lot  bought  by  appellants,  as  an  analysis  of 
the  facts,  we  think,  will  fully  show.  In  1807 
appellants  desired  to  buy  lot  6  from  the 
Investment  company,  and  made  an  offer  ot 
$3,000  for  It,  which  was  accepted.  Mrs.  Bry- 
an, the  agent  of  the  investment  company, 
testified  thus  as  to  the  transaction  between 
Mrs.  Webb  and  Lasker,  acting  for  the  com- 
pany: "In  1897,  when  the  question  came  up 
about  the  exchange  of  the  property,  the  prop- 
osition she  submitted  to  me,  and  which  I 
submitted  to  Mr.  Lasker,  was  that  she  wanted 
to  exchange  her  property,  and  put  In  what 
she  had  paid  on  that  property,  and  get  back 
exactly  what  she  had  paid— and  I  think  she 
ha.C  paid  on  the  other  proi>erty  something 
like  $1,000,  as  she  claimed— and  the  dlffer- 
encu  betwecii  those  notes  (55  of  them)  and 
othei  notes.  Now,  the  offer,  as  I  remember 
it,  that  was  made  by  Mrs.  Webb,  was  that 
tht  company  was  to  fiike  her  property  back 
at  $2,500,  and  she  was  to  pay  the  company 
$3.00G  for  the  other  property,  which  stood  the 
company  at  more  than  that.  That  was  her 
proposition,  and  Mr,  Lasker  accepted  it,  pro- 
vided she  paid  $500  In  cash."  The  only  other 
witness  that  testified  as  to  the  second  con- 
tract wca  Mrs.  Webb,  and  she  said:  "In 
1897  I  offered  the  company  $3,000  for  lot  5, 
because  I  intended  to  carry  out  my  contract 
and  pay  the  difference  between  the  price  of 
the  two  lots.  I  agreed  to  pay  $500  cash.  My 
agreement  with  Mr.  Lasker  was  that  I  was 
to  exchange,  and  In  this  exchange  I  was  to 
pay  $oOO  cash  and  continue  the  old  contract 
I  was  not  to  continue  the  old  notes,  but  was 
to  continue  the  old  contract.  The  company 
wanted  more  than  $3,000  for  lot  5,  but  I  got 
It  for  that  amount.  It  was  a  fair  price  for 
the  lot.  I  paid  $500  cash.  I  did  not  sur- 
render ray  equity.  I  Just  continued  the  old 
contract  to  pay  notes  I  had  agreed  to  pay, 
and  did  pay  $500  cash.  I  wanted  to  continue 
the  old  contract  and  pay  the  difference  in 
rnsh.  I  expected  the  company  to  take  back 
lot  11  and  release  me  from  any  obligation  on 
tliat  lot  My  equity  in  lot  11  was  at  that 
time  $1,010."  It  Is  clear  from  the  testimony 
that  the  company  accepted  $3,000  for  lot  No. 
5,  to  be  paid  $500  In  cash,  $1,010  In  the  eq- 
uity held  in  lot  11,  and  the  balance  in  notes. 
The  cash  payment  and  the  equity  amounting 
to  $1,510,  being  deducted  from  the  $3,000  pur- 
chase price,  leaves  $1,400  unpaid  on  the  lot 
For  thts  gam  70  notes,  aggregating  $2,192, 


were  given  by  appellants,  and  In  those  note* 
must  have  been  Included  $702  interest  la- 
terest  at  the  rate  ot  10  per  cent  per  annum 
on  the  several  sums  expressed  In  the  70  notes 
would  amount  to  $434.65,  which,  deducted 
from  the  amount  of  Interest  Included  in  the 
notes,  would  give  the  sum  of  $267.15  usurious 
interest  In  the  48  notes  paid  by  appellants 
on  the  last  contract  were  Included  $1,021.44 
principal  and  $481.92  Interest  Of  the  latter 
amount,  $184.07  was  usurious.  Appellants 
would  be  entitled  to  recover  only  the  Interest 
paid  within  the  two  years  immediately  befoi* 
the  suit  was  instituted;  that  Is,  on  the  last 
half  of  the  48  notes.  The  Interest  on  the  24 
notes  last  paid  would  amount,  at  10  per  cent., 
to  $155.40,  while  there  was  actually  paid 
thereon  $240.98.  Adding  the  $1,021.44  prin- 
cipal paid  through  the  48  notes  to  double  tlie 
amount  of  the  Interest  paid  on  the  24  notes,, 
of  $481.92,  and  we  have  the  sum  of  $l,503.3ti,. 
from  which  deduct  $1,490,  the  principal  of  tlie 
70  notes,  and  there  remains  $13.36,  whicb 
appellants  should  recover. 

No  question  of  limitations  arises  In  this 
case.  Independent  of  any  plea  of  Itmltatlons, 
article  3106,  Rev.  St.  18^,  gives  as  a  pen- 
alty double  the  amount  of  the  interest  paid' 
within  two  years  immediately  preceding  the 
institution  of  the  suit,  and  the  law  makes 
no  exception  as  to  persons  laboring  under  dls 
abilities.  No  person  can  recover  a  greater 
penalty  than  double  the  amount  of  interest 
paid  within  two  years! 

The  People's  Loan  &  Homestead  Company 
filed  an  original  answer.  In  which  It  set  up 
that  it  was  a  purchaser  In  good  faith,  without 
notice,  of  the  promissory  notes,  and  praying 
that,  if  Judgment  should  be  rendered  for  ap- 
pellants. It  recover  Judgment  over  against  the- 
Galveston  &  Houston  Investment  Company 
for  principal,  interest,  and  attorney's  fees  due- 
on  the  22  notes  remaining  unpaid.  That 
pleading  was  abandoned,  however,  and  In  an 
amended  answer  the  first-named  company 
filed  a  Joint  defense  with  the  Investment  com- 
pany, the  ground  of  defense  being  that  nei- 
ther of  the  contracts  was  tainted  with  usury. 
The  question  of  the  bona  fides  of  the  People's 
Loan  &  Homestead  Company  does  not  there- 
fore, arise,  and  need  not  be  discussed.  It  is 
provided  In  article  3106,  Kev.  St.  1895,  that, 
where  usury  ia  shown,  double  the  amount 
of  the  Interest  received  or  collected  may  be- 
recovered  from  "the  person,  firm  or  corpora- 
tion receiving  the  same."  The  testimony  iu 
this  case  indicates  that  the  Interest  paid  in 
the  two  years  immediately  preceding  the  In- 
stitution of  the  suit  was  received  by  the  Peo- 
ple's Loan  &  Homestead  Compauy,  and  It 
follows  that  from  it  alone  should  the  penalty 
be  recovered.  The  fact  of  payment  to  the 
loan  company  is  inferred  from  the  circum- 
stance that  the  48  notes  paid  as  a  part  ot 
the  consideration  for  lot  5  were  Indorsed  to 
the  People's  Loan  &  Homestead  Company, 
and  It  will  be  presumed  they  were  the  pr<^ 
erty  of  that  company. 
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The  Jadgment  of  tbe  district  court,  In  bo 
f&r  as  It  affects  the  GalTeston  &  Houston  In- 
Testment  Company,  Is  affirmed,  but  as  to 
the  People's  Loan  &  Homestead  Company 
it  is  reversed,  and  judgment  here  rendered 
that  appeHants  recover  of  said  People's  Loan 
&  Homestead  Company  the  sum  of  $13.36, 
TTlth  all  costs  of  this  and  the  lower  court,  and 
that  the  22  notes  for  $31.32  each  remaining 
unpaid  be  canceled,  and  that  the  lien  evi- 
denced by  them  and  the  deed  from  tbe  Qal- 
veston  &  Houston  Investment  Company  be 
•anceled  and  declared  of  no  effect 


BODDT  V.  WHITB  et  aL« 
(Court  of  Civil  Appeals  of  Texas.  May  9, 

PDBUC  XANDS— FREE   SCHOOL  LANDS— PtJR- 

CHASKR&-WHO  MAY  BECOMB-OWN- 
ERS  OF  OTHER  LANDS. 
LSayies'  Civ.  St  1897,  |  4218f,  authorizes 
any  bona  fide  purchaser  of  any  of  the  public 
free  school  lands  to  purchase  other  lands  in 
adt^tioD  tliereto,  provided  that  his  total  pur- 
chases do  not  exceed  four  sections.  Section 
4218fff  provides  that  any  bona  fide  owner  of 
and  resident  on  other  lands  within  a  radius  of 
five  miles  of  such  free  school  lands  may  also 
buy  any  of  said  lauds,  but  must  reside  on  his 
other  lands,  or  upoD  a  part  of  the  additional 
lands  so  purchased,  for  three  coDtinuous  years, 
or  tbe  1aud8  bo  boiif;ht  will  be  forfeited,  unless 
sold  by  bim  to  another,  who  completes  the 
three-years  ownership  and  occupancy.  Held, 
that  tbe  statute  authorized  persoDs  owning  and 
occupying  lands  Other  than  those  purchased 
from  the  state  to  purchase  additional  lands  from 
the  public  domain,  without  limitations  as  to 
amount  character,  or  source  of  title  of  their 
other  lands. 

Appeal  from  District  Court,  Ector  Conn^; 
W.  R.  Smith,  Judge. 

Action  by  M.  U  Roddy  against  Charles 
White  and  others.  From  a  judgment  for  de- 
feudaats,  plaintiff  appeals.  Reversed. 

W.  W.  Martin,  for  appellant  Bryan  & 
Whitaker,  for  appdlees. 

SPEER,  J,  Appellant,  who  was  plaintiff 
below,  complains  of  tbe  judgmrat  of  the 
court  Id  sustaining  a  general  exception  to 
1-Js  petition.  He  sought  to  recover  from  ap- 
pellees section  Mo.  &4  In  block  No.  42  of  the 
public  free  school  lands  In  Ector  county, 
which  he  claimed  to  be  entitled  to  by  vir- 
tue of  his  application  to  purchase  the  same 
as  additional  lands  nnder  the  act  of  1887 
(Gen.  Laws  1897,  p.  184,  c.  120).  Whether 
or  not  his  petition  discloses  a  cause  of  ac- 
tion depends  upon  the  following  paragraph 
contained  therdn,  to  wit: 

"That  on  said  0th  day  of  September,  1902, 
and  at  the  time  plaintiff  made  his  said  appli- 
cation to  purchase  said  land,  he  was  over 
twenty-one  years  old,  was  the  head  of  /l 
family,  had  never  prior  to  the  date  of  said 
application  purchased  any  public  lands  from 
said  state,  was  at  the  time  of  said  applica- 
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tlon,  and  still  is,  bona  flde,  actually  settled 
and  maklog  his  home  upon  lots  Nob.  6  and  7 
In  block  24,  situated  In  the  town  ot  Odessa, 
Ector  county,  Texas,  which  lots  were  at  the 
time  of  said  application  owned,  and  are  still 
owned,  by  plaintiff,  and  are  a  part  ot  section 
27  in  block  42,  township  2  south,  surveyed 
by  virtue  of  land  certificate  No.  4,130  Issued 
to  the  T.  &  P.  Ry.  Co.,  and  are  within  n 
radius  of  five  miles  of  said  section  No.  34.'" 
Article  4218f,  Sayles*  Civ.  St  1897.  author- 
izea  any  bona  fide  purchaser  of  any  of  the 
public  free  school  lands  to  purchase  other 
lands  In  addition  thereto,  provided  that  tbe 
total  of  his  purchases  shall  not  exceed  four 
sections,  etc  Article  4218fff  is  as  follows: 
"Any  actual  bona  flde  owner  of  and  resident 
upon  any  other  lands  contiguous  to  said 
lands,  or  within  a  radius  of  five  miles  th^eof , 
may  also  buy  any  of  tbe  aforesaid  lands,  hut 
In  such  a  case  a  fallnre  to  reside  upon  ei- 
ther Ms  other  lands  or  upon  a  part  of  the 
additional  lands  so  purchased  by  him,  so  as 
to  make  his  ownership  and  occupancy  there- 
of contlnuouB  for  three  years,  shall  work  a 
forfeiture  of  snch  additional  lands  so  bought 
from  the  state,  unless  he  shall  have  sold  his 
land  to  another  who  may  and  does  complete 
a  three  years  continuous  ownership  and  oc- 
cupancy of  said  residence  upon  his  said  lands 
as  above  stated  and  as  la  herein  required  of 
actual  settlers."  It  Is  evident  the  legisla- 
ture Intended  by  this  article  to  authorize 
persons  who  owned  and  occupied  lands  other 
than  those  purchased  from  the  state  to  be- 
come the  owners  of  additional  lands  out  of 
the  public  domain  upon  a  oompUance  with 
the  statute  regulating  such  sales;  and  It  is 
equally  evident  that  no  limitations  as  to 
amount  character,  or  source  of  title  of  such 
"other  lands"  has  been  prescribed.  Smith 
V.  Rothe  <Tex.  Civ.  App.)  65  S.  W.  754.  We 
cannot  read  Into  the  article,  "provided  snch 
other  lands  be  agricultural  lands."  or  "pro- 
vided such  other  lands  be  rural  lands,"  or 
"provided  such  other  lands  be  not  town  lots," 
for  the  language  Is  clear  and  unambiguous. 
It  Is  not  a  case  for  constmctlon.  The  con- 
tention of  appellee  that  the  statute  contem- 
plates sales  of  additional  lands  to  the  own- 
ers and  occupants  of  rural  lands  only  upon 
the  ground  that  such  course  fosters  the  set- 
tlement of  the  western  part  of  the  state  Is 
not  even  plausible,  In  the  light  of  the  pro- 
vision requiring  such  purchaser  or  his  vendee 
to  occupy  some  part  of  his  lands  contianously 
for  three  years.  Whether  the  purchaser  oc- 
cupies his  additional  lands  or  not  is  in  all 
cases  optional  with  him.  So  that.  It  cannot 
be  said  that  the  purpose  of  the  statute  was 
to  bring  about  actual  settlement  of  the  ad- 
ditional lands.  We  see  no  reason  for  hold- 
ing Oiat  under  the  statute  a  farmer  or  stock- 
man who  may  own  a  section  of  railroad  land 
may  purchase  additional  lands  from  tbe 
state,  while  a  blacksmith  or  school-teacher 
who  owns  but  a  town  lot  may  not  do  so. 
I  Each  Is  a  cltlsen  and  a  landowner,  and  can 
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meet  the  requlrenmts  of  tiie  statute,  and 
tbe  only  difference  Is  in  tbe  quantity  of  land 
omied.  Tbe  Interests  of  the  state  are  as 
well  coDBerred  by  a  sale  to  one  as  to  the 
ether. 

It  follows  that  we  are  of  opinion  the  trial 
court  erred  In  snstaloing  tbe  exception  to  ap- 
pellant's petition,  and  the  Judgment  is  there- 
fore reversed  and  tbe  cause  remanded. 


WESTERN  UNION  TEU  CO.  t.  BROWN .• 

(OooTt  of  OivU  AppwJa  of  Texaa.   May  30* 

1803.) 

TBLTCRAMS— ERROR  IN  TRANSMISSION— MBO- 
lilOENCE^-KVIDBNCB— ADUU- 
SION3— HEARSAY. 

L  Where  a  telegram  was  not  repeated, 
tfaonsh  the  contract  contained  the  nsual  provl- 
oioQ  in  refermce  thereto,  the  company  te  not 
Uabte  for  transmitting  the  word  "8tb"  as  "6th," 
nnleas  it  was  doe  to  want  of  ordinary  care. 

2.  To  show  that  error  in  the  transmission 
of  a  telegram  was  not  doe  to  the  company's 
negUKence,  it  offered  erideuce  to  show  that  in 
trimsiuitUng  it  the  mistake  made  could  easily 
occur  withoat  negligence  of  the  operator.  This 
was  exdnded  because  of  plaintiff's  admission 
that  ^e  error,  which  was  prima  facie  proof  of 
DegUgence,  coold  iiave  occurred  without  negli- 
cen(»  of  the  company.  Held,  that  this  was 
error,  the  admission  not  being  tbe  equivalent 
of  tbe  testimony  offered;  as  with  the  testimony 
tlie  jury  woold  have  been  in  a  position  to  de- 
termine not  only  whether  error  could  occur 
without  negligence,  but  also  whether  it  could 
readily  so  occur,  or  did  so  occur. 

8.  A  fact  may  be  proved  hcanay  evidence 
not  objected  to. 

Appeal  from  Harris  County  Court;  E.  H. 
Vaamer,  Judge. 

Action  by  T.  U  Brown  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Bevetsed. 

Norman  G.  Klttrell,  for  appellant 

JAMES.  0.  J.  We  think  tbe  Judgment 
Blioald  be  reversed  on  account  of  tbe  second 
assignment  of  error. 

Tbe  n^llgence,  if  any.  sought  to  be  proved, 
was  an  error  in  the  transmission  of  the  mes- 
sage, the  word  "8th"  betag  transmitted  so 
as  to  read  "6tb."  The  contract  contains  tbe 
nana]  prorlslon  In  reference  to  repeating  tbe 
message.  Under  tbe  drcumstances,  defend- 
ant would  not  be  liable  for  tbe  error  com- 
mitted In  transmitting,  unless  It  was  due  to 
tbe  want  of  ordinary  care.  Tel.  Co.  v.  Nor- 
ris  (Tex.  Gtv.  App.)  80  8.  W.  984.  The  cmn- 
missIoQ  of  the  error  Indicated  negligence  pri- 
ma facie.  To  rebut  this,  or  to  show  that  it 
was  cot  due  to  defendant's  negligence,  it 
offered,  by  tbe  testimony  of  a  witness,  evi- 
dence by  facts  which  would  iiave  tended  to 
prove  that  in  transmitting  tbe  message  ttUs 
particular  mistake  could  by  reason  of  auch 
Acts  easily  occur  without  negligence  on  the 
part  of  the  oDemtor,  Tbe  evidence  was  ex- 
dnded  because  of  tbe  egress  admisaicm  by 
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plaintiff's  counsel  that  tbe  change  coold  have 
occurred  without  any  negligence  on  tbe  part 
of  defendant.  The  admission  was  not  tbe 
equivalent  of  tbe  testbrnuiy  ottaeO.  TOe 
Jury,  If  said  facta  were  before  tbem,  would 
have  bem  in  a  position  to  determine,  not 
only  whether  such  error  could  occnr  with- 
out negligence,  but  also  whether  or  not  it 
could  readily  occnr,  or  did  occnr.  As  it  was, 
tbere  being  no  other  testimony  on  tbe  sub- 
ject, tbe  admission  only  enabled  tbem  to  sur- 
mise as  to  whetbor  or  not  d^endant  was 
negllg^t  It  seems  to  ns  that  tbe  admission 
alone,  wltbont  said  evidence,  left  tbe  Jury 
at  sea  on  the  Issue  of  negligence,  and  en- 
abled them  (mly  to  guess  In  detomlning  the 
Issue.  Defendant  was  entitled  to  bare  the 
Jmy  consider  tbe  testimony  It  offered,  and 
tbe  admission  did  not  supply  Its  place. 

Appellant  also  Insists  tliat  there  was  an 
allegation  that  the  bank  would  not  hare 
paid  tbe  check  If  the  message  had  been  prop- 
erly transmitted.  Tbe  allegation  was  prob- 
ably not  a  necessary  one,  but  tbere  was  evi- 
dence sustaining  it  Plaintiff  was  allowed, 
without  obJectUm,  to  give  hearsay  evidence 
of  the  statement  of  one  of  the  men  In  the 
bank  to  tbe  effect  that  It  was  paid  because 
tbe  messsge  mentioned  a  check  dated  ttie 
6tfa  instead  of  tbe  8tb. 

We  think  It  unnecessary,  In  view  of  tbe  re- 
versal, to  determine  a  question  of  variance 
presented  by  tbe  first  assignment  This, 
doubtless,  will  be  avoided  on  another  trial. 
We  p^celye  no  other  error. 

Reversed  and  mnanded. 


LUM  &  FRY  T.  HALE.* 

(Court  of  Civil  Appeals  of  Texas.  June  8, 

1903.) 

SALBS— DBZJTBRT— DESIQNATION  07  FROPBR- 
TY— SDFFICIKNCT. 

1.  "niiere  a  contract  for  the  sale  of  rails 
provided  that  the  seller  should  deliver  400  cords 
of  rails  piled  at  a  side  track,  evidence  tiiat  he 
had  a  much  larger  quantity  of  rails  piled  at 
the  track,  ready  for  delivery  under  contracts 
with  the  buyer  and  other  parties,  but  that  he 
did'  not  set  out  any  particular  400  cords  for 
delivery,  did  not  show  a  performance  of  the 
contract 

Appeal  from  Gonzales  Gonnty  Court;  W. 
D.  C  Jones,  Special  Judge. 

Action  by  W.  F.  Hale  against  Lom  &  Fry. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

B.  R.  Abernetby,  for  appellants.  Thos. 

McNeal.  for  appellee^ 

NEILL,  J.  On  tbe  18th  day  of  8^temt)er, 
1890.  W.  F.  Hale  entered  into  a  written  con- 
tract with  Lum  &.  Fry,  by  which  the  former 
agreed  to  sell  and  deliver  the  latter  400 
cords  of  good,  mercbanteble  rails,  which 
were  to  be  of  oak  timber,  and  cloa^  piled 
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oa  Bide  track  of  the  Galveaton,  Harrisburg  & 
San  Antonio  Railroad,  where  they  could 
be  easily  loaded  on  the  care  and  shipped  to 
San  Antonio  nnder  the  $1.25  rate,  or  Inside 
of  what  was  then  that  rate.  By  the  contract 
Lum  &  Fry  agreed  to  pay  $2.10  per  cord  for 
the  rails,  to  measure  them  on  the  Ist  of  De- 
cember, 1890,  and  settle  for  the  quantity 
then  measured,  and  then  on  the  16th  day  of 
each  succeeding  month  measure  and  settle 
for  the  balance  of  them,  the  agreement  being 
that  the  contract  should  be  fllled.  on  or  before 
the  l8t  day  of  March,  1891.  During  the  pe- 
riod of  the  contract  there  was  a  freight  rate 
of  $1.25  per  cord  on  the  Galveston,  Harrlsburg 
&  San  Antonio  Railroad  from  Sandy  Fork 
Siding  on  to  Seguln,  west  of  Sullivan  Switch, 
and  the  rate  from  Seguln  to  San  Antonio  was 
$1  per  cord.  The  suit  was  brought  on  March 
24,  1891,  by  Hale  against  Lum  &  Fry  to  re- 
cover damages  for  an  alleged  breach  of  said 
contract.  The  plalutiCT  alleged  that  he  com- 
piled with  the  terms  of  the  agreement  by 
delivering  the  rails  at  the  time  and  places 
stipulated,  and  that  defendants  bad  foiled 
and  refused  to  accept,  measure,  and  pay  for 
them;  that,  by  reason  of  such  failure,  plain- 
t\B  was  compelled  to  dispose  of  150  cords  of 
the  rails  at  $1.30  per  cord,  which  was  their 
market  value,  to  his  damage  In  the  sum  of 
$120;  and  that  at  the  date  of  flllng  hts  peti- 
tion he  had  on  hand  230  cords  of  the  market 
value  of  $1.25  per  cord,  which  by  defendants* 
refusal  to  accept  be  was  damaged  In  the 
sum  of  $212.50,  the  aggr^te  damages  claim- 
ed being  $332.50.  The  defendants  answered 
by  a  general  denial,  and  by  a  special  plea 
admitting  the  execution  of  the  contract,  but 
denied  that  plalnttfF  at  any  time  during  the 
period  covered  by  It  delivered  such  rails  as 
contracted  for;  that  the  rails  which  he  claim- 
ed were  delivered  were  of  interior  quality, 
mixed  with  rotten  poles  and  rotten  pieces  of 
rails,  so  they  could  not  be  measured  without 
being  segregated,  and  were  not  plied  where 
they  could  be  easily  loaded  on  the  cars. 
They  also  pleaded  In  reconvention  for  dam- 
ages fm  account  of  plnlutifT's  failure  to  deliv- 
er the  rails  In  compliance  with  his  contract. 
The  case  was  tried  before  a  Jury,  and  .the 
trial  resulted  In  a  judgment  In  favor  of  plain- 
tiff for  the  amount  sued  for,  with  if^al  rate 
of  Interest  from  date  of  the  Institution  of  the 

suit 

In  determining  this  appeal,  we  do  not 
deem  it  necessary  to  talte  up  and  consider 
Berlatlm  each  of  the  38  asaignments  of  error 
iDsIstod  upon  by  the  appellants,  but  will  only 
consider  such  matters  Involved  in  them  as 
go  to  the  merits  and  determine  a  proper  dis- 
position of  the  case.  To  entitle  the  plaintiff 
to  recover.  It  was  Incumbent  upon  him  to 
prove  that  he  had  delivered  defendants  400 
oords  of  good,  merchantable  rails,  closely 
piled  on  the  side  track  of  the  railway  in  the 
manner  and  at  the  place  and  within  the  time 
prescribed,  and  that,  after  doInR  so.  the  de- 
fendants refused  to  accept  them,  and  that 


he  had  been  damaged  by  sndi  failure  on  de- 
fendants' part 

The  crucial  question  in  this  case  is,  did  the 
plaintiff  deliver  the  rails  to  the  defendants 
in  accordance  with  the  terms  of  the  contract? 
PiaintlfC  testified:  "From  S^tember  IS, 
1890,  until  March  1,  1891,  I  had  on  the  track 
of  the  G.  H.  &  S.  A.  Railroad,  between  San 
Antonio  and  Sandy  Pork  switch,  between  80O 
and  1,000  cords  of  rails;  had  about  60  or  70 
cords  at  Ivey  siding,  and  60  or  70  cords  at 
Saudy  Fork,  and  about  700  cords  at  SulllTan 
switch.  I  had  wood  contracts  with  other 
parties,  one  with  Carr  &  Robertson,  of  San 
Antonio,  for  1,000  cords,  and  with  another 
party  for  500  cords,  and  during  the  contract 
period  I  must  have  handled  1,600  cords  of 
wood  and  rails.  At  the  points  named,  on. 
the  1st  of  December,  1800,  and  during  each 
month  thereafter,  I  had  all  the  time,  ready 
for  delivery  to  defendants  under  the  con- 
tract, rails  in  compliance  with  said  contract. 
I  did  not  during  the  continuance  of  the  con- 
tract from  September  18,  1890,  to  March  1, 
1881,  set  out  400  cords  of  rails  for  defendants 
at  any  of  the  points  mentioned  on  the  railroad, 
but  all  the  time  I  had  more  than  400  cords  at 
different  points  ready  for  delivery."  As  be- 
tween the  parties  themselves,  the  general  rule 
Is  that  goods  are  delivered  whenever,  at  the 
time  and  place  which  the  law  fixes  or  the 
parties  have  agreed  upon,  the  seller  has  done 
everything  which  is  necessary  to  be  done  In 
onJer  to  put  the  goods  completely  and  uncon- 
ditionally at  the  disposal  of  the  bnyer.  Mech- 
em  on  Sales,  S  1186.  Can  It  be  said,  from 
the  testimony  of  plaintiff  himself,  that  he 
had  done  everything  necessary  to  be  done  In 
order  to  put  400  cords  of  good,  merchantable 
rails,  closely  piled  on  the  said  track  of  the 
railroad,*  completely  and  unconditionally  at 
the  disposition  of  the  defendants?  During 
the  contract  period  he  had  from  800  to  1.000 
cords  of  rails  on  the  track  of  the  railroad  be- 
tween San  Antonio  and  Sandy  Pork  switch, 
bnt  it  does  not  appear  that  these  rails  were 
placed  there  for  the  defendants,  or  were  at 
their  disposition,  any  more  than  It  does  tiat 
they  were  placed  there  for  Carr  &  Robertson 
and  the  other  parties  whom  plaintiff  had  con- 
tracted ^0  furnish  as  much  as  1.600  cords. 
He  had  not  set  out  400  cords  of  rails  for  de- 
fendants at  any  of  the  points  mentioned  on 
the  railroad,  and  the  fact  that  all  the  time 
he  had  more  than  400  rails  at  the  different 
points  for  delivery  does  not  tend  to  show 
that  he  put  400  cords  of  rails  completely  and 
unconditionally  at  the  disposition  of  defend- 
ants. 

Id  order  to  authorize  the  plaintiff  to  sell 
any  quantity  of  the  rails  and  chai^  the 
difference  between  the  contraXit  price  and 
what  they  brought  at  the  sale  to  the  defend- 
outs,  he  must  have  segregated  them  from 
the  mass  of  rails  he  had  on  hand,  so  as  to 
designate  and  appropriate  them  under  tiie 
contrnet  as  defendants'  prc^erty.  The  evi- 
dence shows  that  there  was  no  segregatkm 
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Bud  appropriation  of  the  rails,  under  the 
contract,  which  were  mid  by  plaintiff  on  de- 
fendants' account.    Nor  does  the  evidence 
tend  to  show  tiiat  the  250  cords  plaintiff  had 
on  hand  at  the  time  he  inatitnted  the  suit 
had  ever  at  any  time  been,  by  the  plaintiff, 
appropriated  under  the  contract  and  put  at 
the  disposal  of  defendants.    It  almply  ap* 
pears  from  the  undisputed  evidence  that 
plaintiff,  without  ever  having  segregated  the  > 
400  cords  of  rails  which  fae  contracted  to  sell  j 
tlefendimts  from  a  mass  of  1,500  cords,  which  | 
he  hnd  on  band  after  the  expiration  of  the  | 
contract  period,  had  400  cords  of  rails,  150 
cords  of  which  he  sold  at  f  1.30  per  cord  and  | 
charKed  the  difference  between  that  and  the 
contract  price  to  the  defendants,  and  the  oth-  j 
er  250  cords  unsold  he  charged  defendants  ! 
with  the  difference  between  their  market  val-  ] 
ne  and  the  contract  price.  If  these  400  cords 
had,  during  the  contract  period,  been  segre-  i 
gated  from  the  mass  of  rails  on  hand  at  that  ; 
time,  appropriated,  set  aside,  and  placed  at  j 
d^endants'  disposal  under  the  contract,  and  i 
were  of  the  quality  contracted  for,  and  de-  { 
fendantB  had  refused  to  accept  and  pay  for  ' 
them,  plaintiff  then  could  have,  after  the  ex-  | 
piratioD  of  the  contract  period,  Sold  as  many  ; 
as  he  could  for  the  best  obtainable  price,  and  ; 
cli-irged  the  difference  between  what  he  re-  j 
ccived  and  the  contract  price  to  defendants,  i 
and  also  have  charged  the  difference  between  i 
the  value  of  the  rails  unsold  and  the  con- 
tract price  to  the  defendants,  and  recovered  ' 
from  them  as  damages  the  difference  In  such  ; 
receipts  and  value  between   the  contract  ; 
price.    But,  under  the  facts  shown  by  the  , 
undisputed  evidence,  be  has  wholly  failed 
to  make  out  his  case  of  damages  against  the 
defendants.  \ 
Therefore  the  Judgment  of  the  county  court  • 
Is  reversed  and  the  cause  remanded.  I 


FENN  et  al.  v.  EOACH  &  CO. 

(Court  of  Civil  Appeals  of  Texas.  June  8, 
1903.) 

JUDGMENTS— HES  JUDICATA— PLEADING— SUV- 
FIGIENCT— ACTION  ON  NOTB— TBmiB. 

1.  In  an  nction  on  a  note  payable  in  a  par- 
ticular conDt7,  defendant  cannot  plead  his  prlv* 
ileee  to  be  saed  in  another  county. 

2.  In  An  action  on  a  note,  one  of  the  defend- 
ants, after  pleading  that  bis  codefendant  who 
jave  the  note  had  no  authority  to  bind  the  an- 
swering defendant,  alleged  that  in  a  suit  be- 
tween plaintiff  and  the  defendants  the  authority 
of  the  codefendant  to  bind  the  answeriag  de- 
fendant was  directly  In  issue,  and  that  it  was 
then  decided  that  he  had  no  such  authority, 
■nd  pleaded  the  judgment  in  that  soit  in  bar. 
Attached  to  the  answer  was  a  certified  copy  of 
the  Judgment  referred  to,  together  with  certi- 
fied copies  of  the  pleadings  disclosing  the  is- 
sues.  The  pleadings  la  the  former  cause  show- 
ed that  the  Issues  in  the  former  and  the  pres- 
ent actions  were  the  same.  Held,  that  the  plea 
of  res  jiidicnta  was  snfReient. 

3.  A  plea  of  res  judicata  Is  not  demurrable 
for  failing  to  show  affirmatively  that  the  for- 
mer jadgment  has  not  been  appealed  fnun. 


Appeal  from  Kinney  County  Court;  M.  P. 
Malone,  Judge. 

Action  by  Koach  &  Co.  against  J.  B.  Fenn 
and  another.  From  a  Judgment  for  plaintiff, 
defendant  J.  R.  Fenn  appeals.  Beversed. 

W.  a.  Davidson,  for  appellant.  J.  S.  Morin, 
E.  A.  Jones,  and  W.  S.  Clamp,  for  appellee. 

JAMES,  C.  J.  The  action  Is  on  ft  note  sign- 
ed J.  J.  Fenn,  and  dated  June  14,  1808.  J.  J. 
Fenn  and  J.  B.  Feun  were  made  the  defend- 
ants. J.  R.  Fenn  pleaded  his  privilege  to 
be  sued  in  Harris  county,  in  wtiich  plea  there 
was  no  merit,  because  the  note  sued  on  was 
payable  In  Kinney  county.  He  also,  under 
oath,  denied  any  partnership  between  him- 
self and  J.  J.  Wena;  denied  tliat  the  note  was 
a  partnerah^  matter,  or  was  executed  in  his 
behalf  or  for  his  benefit;  also  denied  that 
J.  J.  Fenn,  who  gave  the  note,  was  his  agent, 
or  that  he  ever  held  him  out  as  such,  or  that 
he  ever  had  authority  to  borrow  money  for 
bim.  He  further  pleaded  res  adjudicata  in 
the  following  terms:  "Defendant,  further 
answering,  pleads  that  tliis  case  is  res  adju- 
dicate for  this;  that  heretofore,  in  the  dis- 
trict court  of  Harris  county,  In  a  suit  be- 
tween the  plaintiff  and  these  defendants,  the 
authority  of  said  J.  J.  Fenn  to  bind  this  de- 
fendant was  directly  in  issue,  and  It  was 
then  decided  that  he  had  no  such  authority 
either  as  agent  or  partner,  and  said  Judg- 
ment, which  Is  hereto  attached  and  made  a 
part  of  this  answer,  he  pleads  in  bar  to  this 
suit."  Attached  to  the  plea  was  a  certified 
copy  of  the  Judgment  of  the  district  court  of 
Harris  county,  referred  to  in  the  plea,  to- 
gether with  certified  copies  of  the  pleadings 
in  that  cause,  disclosing  the  issues. 

The  first  assignment  could  not  be  sustain- 
ed, because  J.  R.  Fenn  testified  In  persou 
at  the  trial. 

The  petition  alleged  facts  which  were  suf- 
ficient, if  true,  to  make  J.  K.  Fenn  liable  on 
the  note,  although  his  name  was  not  signed 
to  IL  The  allegations  and  the  relief  asked 
do  not  present  a  case  of  attempting  to  con- 
tradict the,  terms  of  a  written  contract  by 
oral  testimony.  If  the  note  was  given  in 
the  prosecution  of  his  business,  aud  by  his 
authority,  he  would  be  liable  upon  it  as  his 
own  obligation. 

The  case  was  tried  by  the  court,  instead 
of  a  jury,  and  the  matter  referred  to  la 
the  eighth  and  ninth  assignments  would,  for 
this  reason,  not  be  regarded  as  cause  for  re- 
versing the  Judgment. 

We  have  considered  all  the  other  assign- 
ments, and  find  them  not  well  taken,  except 
the  sixth. 

The  sixth  assignment  complains  of  the  sus- 
taining of  a  demurrer  to  the  plea  of  rea 
judicata.  We  have  copied  the  plea  in  the 
first  paragraph  of  this  opinion.  It  Is  very 
general  (Hanrick  v.  Gurley,  93  Tex.  481,  5i 
S,  W.  347,  55  S.  W.  119,  56  S.  W.  330),  but 
when  taken  with  the  exhibit  thereto,  which 
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18  a  part  of  It  every  tact  esaentlal  to  nich 
B  pleii  Appears.  The  groaDtlv  of  excepUoD 
stated  are  that  It  falls  to  show  It  the  same 
cause  of  action,  or  between  the  same  parties. 
Comparison  of  the  pleadings  of  that  cause 
with  those  In  this  show  that  the  same  snb- 
Ject-matter  was  not  loTolred,  but  the  same 
Issue  was.  That  cause  was  upon  an  open 
account  for  merchandise  and  money  furnish- 
ed by  plalntlfiTs  firm  to  defendants,  allowing 
various  credits,  which  account  was  alleged 
to  be  a  full  and  complete  statement  of  all 
Items  furnished  between  June  27.  1806,  and 
March  7,  1900.  One  of  the  credits  In  that 
account  Is  the  note  of  (400  sued  on  here. 
The  note,  therefore,  was  withheld  from  said 
suit  and  not  Involved  In  it.  But  the  plead- 
ings in  that  case  show  the  district  court  of 
Harris  county  had  Jurisdiction,  and  that  the 
question  there  raised  and  adjudicated  be- 
tween these  same  i}artleB  was  that  J.  R. 
Fenn  was  not  bound  by  partnership,  agency, 
or  otherwise  by  what  J.  J.  Fenn  did  In  ref- 
erence to  obtaining  supplies  and  money  from 
plaintiffs  between  the  dales  mentioned.  In 
this  subsequent  suit  on  said  |400  note,  that 
Issue,  having  been  already  litigated  and  ad- 
judicated, caonot  be  reopened  if  said  Judg- 
ment be  final.  Van  Fleet  on  Former  Adju- 
dication, S  216;  Hanson  v.  Hanson  (Neb.)  90 
N.  W.  208.  The  plea  (that  is,  the  plea  and 
exhibits)  fall  to  show  affirmatively  tbat  the 
Harris  county  judgment  had  not  been  appeal- 
ed from.  This  was  no  ground  for  demurrer. 
In  pleading  a  Judgment  it  la  not  necessary  to 
allege  that  it  remains  in  force  and  has  not 
been  set  aside,  vacated,  nor  reversed,  as  those 
are  matters  of  defense.  Van  Fleet,  Former 
Adjudication,  p.  1329.  We  conclude  that  the 
coiu-t  erred  In  sustaining  the  demurrer  to  the 
plea. 

The  statement  of  facts  was  flled  too  late, 
and  has  been  stricken  out  on  motion.  We 
cannot  look  to  it  for  any  purpose. 

Reversed  and  remanded. 


BAKSR  V.  HAMBLEN  et  al.* 

(Coart  of  Civil  AppealB  of  Texas.  Hay  27, 

1903.) 

TRBISFA88  TO  TRY  TITLE^ACTION  BT  HBIBfr- 
WHEN  ALLOWABLE. 

1.  A  will  provided  that  tbe  residue  of  the 
estate  after  admiQlstration  should  go  to  a 
church.  Plaintiff,  au  tieir,  sued  to  recover  cer- 
tain  land,  alloging  that  It  had  been  unlawfully 

rniivpyed  to  defendant  by  the  executor;  that 
the  riirlits  of  the  church  had  been  adjudicated 
by  a  jutlgment  decreciug  that  it  was  entitled  to 
¥1,200  under  the  will,  witli  a  lien  therefor  cm 
land  belonging  to  the  estate,  which  lien  had 
been  forerlutied  and  the  land  bonirht  in  by  the 
church  ;  that  the  land  was  worth  $10,000  ;  that. 
If  anyttiinfc  remains  dtie  to  the  church,  plaintiff 
la  ready  to  pay  it.  Held  not  to  show  that  the 
heirs  had  no  interest  in  the  estate. 

2,  If  the  land  sued  for  was  as  valuable  as 
alleged,  the  heirs  would  appear  to  have  an  in- 


•RebMrfns  tenied  Jum  M,  UOI. 


tereat  In  the  estate,  though  a  debt  of  V800  rec- 
ognized in  the  will  had  not  been  paid. 

3.  Where  the  petition  did  not  disclose  that 
there  were  no  debts  of  the  estate  existing,  or 
that  there  was  uo  necessity  for  further  admin- 
isttration,  but  showed  that  no  administration 
was  "m  fact  peadlng.  and  that  none  had  existed 
for  about  five  years,  and  the  pleadings  and  the 
circumstances  indicated  by  them  showed  that 
there  was  a  reaBOnal)le  probability  that  the  es- 
tate was  in  danger  of  losing  part  of  tbe  prop- 
erty by  adverse  possassiou,  there  was  warrant 
for  the  proceedfaig  by  an  heir  to  recover  tbe 
property. 

4.  Where  no  exception  Is  made  to  the  form 
or  style  of  a  pleading,  It  Is  snfflcient  to  be 

considered. 

Appeal  from  District  Court,  Herrio  Cknm- 
ty;  Ohai.  B.  Ashe,  Jndgb 

Action  by  G.  B.  Baker  agalnat  W.  P.  Ham- 
bleQ  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Brockman  &  Kahn  and  J.  V.  Meek,  for 
appellant  Fisher,  Sears  &  Sherwood,  for 
appellees. 

JAMES,  C.  J,  The  suit  was  brought  by 
G.  B.  Baker  against  W.  P.  Hamblen  and 
others  to  recover  a  tract  of  about  200  acres. 
After  tbe  allegations  usual  In  trespass  to 
try  title,  plaintiff  alleged,  In  substance,  that 
the  land  belonged  to  Fannie  A.  D.  Darden, 
deceased;  that  he  was  her  heir  and  next  of 
kin;  that  she  died  in  1889.  leaving  a  will, 
which  will  provided  that  the  residue  of  the 
estate  after  administration  should  go  to  the 
Episcopal  Church  at  Columbus  to  build  or 
help  build  a  rectory  at  that  place,  which  was 
probated,  a  copy  being  attached  as  an  ex- 
hibit, and  which  appointed  R.  L.  Foard  her 
Independent  executor,  who  qualified  on  April 
9,  1890;  that  said  Foard,  as  executor,  made 
a  deed  to  W.  P.  Hamblen  for  one-half  of  the 
said  ti-act;  that  he  had  no  power  to  make 
such  deed— and  prayed  that  the  will  be  con- 
strued, that  such  deed  be  canceled,  and  for 
Judgment  for  the  title  and  possession.  De- 
fendant Hamblen  pleaded  by  demurrers, 
which  were  not  urged,  and  general  denial;  al- 
so title  by  the  statute  of  five  years*  limita- 
tions to  the  north  half  of  said  tract,  and  a 
partition  of  the  land  between  himself  and 
the  heirs  of  Fannie  Darden,  and  estoppel. 
By  what  was  styled  a  "supplemental  peti- 
tion." plaintiff  alleged  that,  after  Foard  qual- 
ified as  executor,  the  estate  was  dropped 
from  the  probate  docket;  that  Foard  died  In 
1890,  and  after  bis  death  no  one  was  ap- 
pointed In  bis  place;  and  that  th^e  Is  now 
ao  administration  on  said  estate;  also  al- 
leged that  the  rights  of  tbe  St  John  Eplscch 
pal  Church  under  the  will  had  been  adjudi- 
cated in  a  certain  cause,  wherein  its  prop- 
erly constituted  vestrymen,  intervened,  and 
had  the  court  ascertain  and  declare  what 
amount  It  was  entitled  to  undo*  the  will, 
which  the  court  established  at  $1,200,  witb 
a  lien  therefor  In  favor  of  tbe  church  on  50 
acres  of  land  belonging  to  the  estate,  which 
lien  had  been  foreclosed  and  the  land  bou^ 
in  by  the  church;  that  tbe  ]>remlaes  In  Or. 
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troreray  are  of  the  ratne  of  $10,000.  and,  If 
anythlDg  remains  dne,  the  church  plaintiff 
la  ready,  able,  and  willing  to  pay  oft  and 
discharge  the  same;  and  that,  by  reason  of 
said  decree  so  procured  by  the  church,  it 
had  no  Interest  In  the  land  sued  for.  The 
supplemental  petition  contained  other  matter 
not  necessary  to  be  set  forth.  There  seems 
to  have  been  no  action  requested  on  the  de- 
murrers, and  the  case  went  to  trial.  After 
showing  title  to  the  tract  In  Fannie  Darden, 
the  following  proceeding  took  place:  "He 
4plalntlfr)  was  then  asked  the  following  ques- 
tion: *If  be  was  acquainted  with  Fannie  A. 
D.  Darden?'— which  question  was  objected  to 
by  the  defendant,  who,  through  his  counsel, 
asked  counsel  for  the  plaintiff  what  was  the 
object  of  the  testimony,  to  which  plaintiff's 
counsel  replied  that  he  expected  to  show  by 
the  witness  that  Fannie  A.  D.  Darden  was 
the  child  and  only  heir  of  Mosely  Baker,  and 
that  she  died  a  feme  sole,  left  no  children, 
and  that  the  plaintiff  and  others  named 
{about  20  other  persons,  for  wbom  he  was 
suing)  were  the  next  and  nearest  of  kin  to 
Fannie  A.  D.  Darden,  and  that  the  plaintiff, 
O.  B.  Baker,  was  the  first  cousin  of  said 
Fannie  A.  D.  Darden,  and  that  she  left  no 
sisters  or  brothers  survlTlng  her,  and  that 
Fannie  A.  D.  Darden  Is  dead.  To  all  of 
which  proposed  testimony  the  defendanta, 
by  counsel,  then  and  there  objected,  on  the 
ground  that  the  same  was  wholly  irrelevant 
and  Immaterial  and  not  admissible  in  this 
case,  because  the  plaintiff's  petition  alleged 
that  the  plaintiff  claimed  to  own  the  land 
sued  for  as '  being  next  of  kin  to  the  said 
Fannie  A.  D.  Darden;  the  said  original  pe- 
tition also  attaching  and  setting  out  as  an 
exhibit  the  will  of  Fannie  A.  D.  Darden, 
which  contained  many  directions  to  the  ex- 
ecntor,  and  directions  that  her  property 
should  be  sold,  and  that  the  debts  should  be 
collected,  and  the  proceeds  thereof  should 
pay  the  expenses  of  executing  the  trust,  the 
prlTiteged  debts,  and  a  certain  debt  to  Al- 
bert J.  Picket  for  $900;  and  there  is  no  al- 
legation of  any  kind  In  the  petition  that  the 
directions  given  to  the  executor  had  been 
carried  out,  or  that  the  debt  had  been  paid, 
or  that  the  l^acy  to  Albert  J.  Picket  had 
been  paid;  and,  until  such  was  the  case,  the 
heirs  of  Fannie  A.  D.  Darden  would  have  no 
claim  on  the  property  of  her  estate;  and  for 
the  further  reason  that  said  will  provided 
tlut,  should  the  executor  have  In  his  hands 
more  than  enough  to  pay  off  the  claims  and 
debts  enimierated  in  the  will,  then  the  testa- 
tor directed  and  wished  him  to  pay  over  to 
the  constitiited  parties,  for  the  purpose  of 
btiilding  and  helping  to  build  a  rectory  In 
Columbua  for  the  Episcopal  preacher,  and 
that  under  the  wlU  no  part  of  the  property 
would  ever  go  to  the  heirs  of  Fannie  A.  D. 
Darden.  And  th^eupon,  after  argument,  the 
court  sustained  the  objection."  This  ruling 
of  the  court  exchidecl  proof  of  title  by  plain- 
tiff, and  the  remit        that  the  court  in- 


structed a  verdict  for  defendants,  and  Judg- 
ment was  entered  that  plaintiff  take  nothing 
by  bl8  suit 

The  first  ssslgnment  of  error  Is  that  the 
court  erred  In  not  permitting  appellant  to  In- 
troduce proof  of  heirship  under  Faqnle  Dar- 
den. One  objection .  mnde  that  It  appeared 
from  the  petition  and  the  will  attached  there- 
to that  the  helra  of  Fannie  Darden  had  no 
interest  In  the  estate  was  not  well  taken. 
If  it  was  true  that  the  Interest  or  claim  of 
the  church  on  the  estate  had  become  adju- 
dicated by  decree  in  the  manner  alleged,  and 
the  property  In  question  was  as  valuable  as 
alleged,  the  heirs  of  Fannie  Darden  had  an 
interest  in  the  estate.  The  other  objection 
was  equally  untenable,  and  for  like  reason. 
It  was  that  the  heirs  of  Fannie  Darden  ap- 
peared to  have  no  Interest  in  her  estate,  be- 
cause a  certain  debt  of  f900  recognized  in 
the  will  was  not  alleged  to  have  been  paid. 
That  debt  might  exist;  still,  if  the  property 
In  controversy  was  as  valuable  as  alleged  In 
the  petition,  the  heirs  would  nevertheless 
appear  to  have  an  interest  in  the  estate. 
These  were  the  only  objections  Interposed 
to  the  testimony  of  heirship  offered,  and  we 
hold  that  the  pardcnlar  objections  should  not 
have  prevailed. 

But  If  there  was  any  sufficient  reason  ap- 
parent for  excluding  the  testimony,  the  ac- 
tion of  the  court  In  so  doing  ought  to  be 
sustained.  The  case  Is  briefed  here  by  both 
parties  on  the  question  whether  or  not  the 
circumstances  were  such  as  enabled  this  ac- 
tion to  be  brought  by  an  heir,  instead  of  by 
an  administrator.  The  trial  court,  so  far  as 
we  are  Informed  by  the  bill  of  eiceptiona,  did 
not  have  this  question  presented  to  blm. 
But  If  It  was  evident  that  the  heir  was  not 
authorized  to  bring  the  suit,  the  evidence  of 
heirship  was  properly  disre^rarded,  because 
It  would  not  have  availed  plaintiff.  The 
pleadings  of  plaintiff  showed  interest  of  the 
heirs  of  Fannie  Darden  in  her  estate.  They 
also  showed  that  In  1891  Foard  qualified  as 
the  Independent  executor  of  the  wilt,  and  act- 
ed as  such  until  he  died.  In  1S96,  and  that  no 
attempt  has  since  been  made  to  have  an  ad- 
ministrator with  the  will  annexed  appoint- 
ed; that  Is  to  say.  that  since  1896  there  has 
existed  no  administration  on  .the  estate.  This 
action  was  commenced  In  February,  1901. 
The  law  upon  the  subject  Is  considered  and 
declared  in  Richardson  v.  Vaughan,  86  Tex. 
94,  23  S.  W.  640.  There  Is  not  enough  In  the 
petition  to  disclose  that  there  were  no  debts 
of  the  estate  existing,  nor  no  necessity  for 
further  administration.  The  petition  shows 
that  an  administration  was  in  fact  opened 
Immediately  after  Fannie  Darden's  death, 
and  that  therefore,  even  now,  the  executor 
being  dead,  an  administration  could  be  had 
In  the  county  court.  The  only  authority  for 
this  heir  to  interpose  and  soe  to  recover 
property  of  the  estate  would  lie  in  the  fact 
that  action  by  the  heir  appeared  to  be  a 
necessary  act  for  the  preservatloo  of  the  ea- 
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tate,  wbich  fs  an  exception  distinctly  recog- 
nized In  Richardson  t.  Yaugban.  Defend- 
ants pleaded  limitations  of  five  years  to  the 
north  half  of  the  tract,  and  this  was  an  Issue 
formed  by  the  pleadings.  The  lapse  of  time 
since  thQ  deed  by  the  executor  to  Hamblen 
made  the  plea  a  possible  one.  The  pl«id> 
Ings  and  the  circumstances  Indicated 
tbem  show  tiiat  there  existed  a  reasonable 
probability  that  the  estate  was  In  danger  of 
loss  of  a  part  of  the  property  by  adverse  pos- 
session. We  think,  therefore,  from  this,  and 
from  the  fact  that  no  admlnlstratlou  was  In 
ftict  pending,  and  none  bad  existed  for  about 
five  years,  that  there  was  warrant  for  pro- 
ceedings by  the  faelr. 

The  pleadings  of  plaintiff  consisted,  among 
other  things,  in  an  action  of  trespass  to  try 
title,  which  may  be  maintained  by  one  ten- 
ant in  common,  as  has  often  been  decided. 
There  Is  nothing  In  appellees'  proposition 
that  the  mattm  alleged  In  the  supplemental 
petition  are  not  entitled  to  be  noticed,  be- 
cause under  the  rules  they  should  have  ap- 
peared In  the  form  of  an  amended  petition. 
Where  no  exception  is  made  to  the  form  or 
style  of  a  pleading,  it  is  sufficient  to  be  con- 
sidered. We  conclude  that  the  court  erred 
in  excluding  the  testimony  offered. 

As  this  was  really  the  only  ruling  made  by 
the  trial  court,  and  as  the  verdict  was  the 
effect  of  the  ruling,  we  decline  to  pass  on 
other  questions.  We  must  assume  that  the 
court  vrlll  rule  correctly  on  other  matters 
when  be  comes  to  act  upon  them. 

Beversed  and  remanded. 


OHAS.  F.  ORTHWBIITS  SONS  t.  WICH- 
ITA MILL  &  EI^VATOR  CO.* 

(Court  of  Civil  Appeals  of  Texas.    June  6, 

BALES— CONTRACT— CONSTRUCTION— WHEN  TI- 
TliB  PASSES— LOSS  OF  GOODS— HARM- 
LESS ERROR. 

1.  Following  a  telephone  conversatloD  respect- 
ing a  sale  of  wheat  by  plaintiff,  defendant 
wrote  as  follows:  "We  confirm  purchase  from 

yon  to  day  of    cars,  2000  bushels.  No. 

4  Bed  Wheat,  new  erop^  at  66%  cents  deliv- 
ered  Oalveston  P.  O.  B.  ship- 
ment within           ten            days.    Delivery  at 

  by   Fort"  Worth   or   Galveston   • 

weights  and  grades.  Ship  to  Galveston,  care 
Texas  Star  Slills  Elevator.  Stop  at  Fort 
Worth  C.  F.  O.  Son's  [defendant's]  Elevator 
A.  to  clean  and  don't  fail  to  note,  on  B. 
Jj.  'For  Export.'  Make  draft  on  us,  B.  L.  at- 
tached, at  Fort  Worth,  Texas,  leaving  fair 
margin.  Exchange  to  be  paid  by  shipper," 
Plaintiff  on  the  same  day  wrote,  "We  book 
snle  to  you  2000  bushels  65"^  cents,  Galveston." 
Jlrld,  that  the  reference  to  Galveston  was  one 
of  price  only,  and  not  as  a  place  of  delivery, 
and  title  passed  on  delivery  of  the  wheat  to  the 
carrier. 

2.  In  case  of  an  oral  contract  for  sale  of 
wheat,  on  delivery  of  the  wheat  to  a  carrier, 
and  delivenr  of  the  bill  of  lading  to  the  buyer, 
title  vests  m  him,  and  the  transportation  Is  at 
bia  risk. 


*Rebearlns  denied  June  tO,  IMS. 


3.  If  a  IrttOT  c<Hiflrm!Dg  a  contract  of  sale  is 

unambigaous,  and  testimony  in  explanation  in- 
admissihle,  but  the  testimony  given  is  in  favor 
of  the  true  construction,  the  error  in  its  admis- 
sion is  harmless. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; A.  H.  Carrlgan,  Judge. 

AcUon  by  the  Wichita  Mill  &  Elevator 
Company  against  Charles  F.  Ortbweln's  Sons. 
From  a  Judgment  for  plalntUE,  defendants 
appeaL  Affirmed. 

Hume  &  Hume  and  W.  P.  McLean,  for 
appellants.  Montgomery  St  Hughes,  for  ap- 
pellee. 

SPEER,  J.  .Appellee  shipped  a  number 
of  cars  of  wheat  to  appellants  at  Galveston, 
Tex.,  all  of  which  were  either  destroyed  or 
damaged  in  the  great  storm  at  that  place 
on  September  8,  1900,  At  the  time  of  mak- 
ing shipments,  appellants  paid  or  advanced 
the  agreed  price  of  the  wheat  less  certain 
margins  which  were  reserved  to  cover  any 
possible  shOTtage  In  weights  or  errors  in 
grades.  It  was  to  recover  these  margins, 
which  were  never  paid,  that  this  suit  was 
instituted. 

It  is  the  contention  of  appellee  that  the 
title  to  the  wheat  had  passed  to  appellants 
at  the  time  of  the  loss,  and  upon  this  view 
the  trial  court  rendered  Judgment  in  Its  fa- 
vor. Upon  the  other  hand,  appellants  con- 
tend that  under  the  terms  of  the  contract 
of  purchase  the  delivery  had  not  been  com- 
pleted, and  that  the  loss  should  therefore 
fall  npon  appellee.  The  controversy  binges 
mainly  upon  the  construction  to  be  placed 
upon  a  letter  of  confirmation  written  by  ap- 
pellants, the  original  of  which  has  been 
brought  to  the  court  for  our  inspection.  The 
letter  is  partly  printed  and  partly  written— 
the  written  part  we  Italicize— and  reads  ns 
follows:  "Fort  Worth,  Texas.  Aug.  7,  1900. 
Mr.  Frank  Kell,  Wichita  Falls,  Tex.  Dear 
Sir:   We  confirm  purchase  from  you  to  day 

of  cars  3000  bushels,  No.  4  Red  Wheats 

new  erpp,  at       cents  delivered  <3a2vesfon, 

F.  O.  6.  diipment  witliin  ten  days. 

Delivery  at  by  Fori  Worth  or  Qalvet- 

ton  w^hts  and  grades.   Ship  to  Qal- 

veston,  care  Teaxa  Star  Mills  Elevator.  Stop 
at  Fort  WorGi  O.F.  O.  Son's  Elevator  A.  to 
clean  and  don't  fall  to  note,  on  B.  L.  *For 
Export'  Make  draft  on  us,  B.  U  attached, 
at  Port  Worth,  Tmsb,  leaving  fair  margin. 
Exchange  to  be  paid  by  shipper.  All  cars 
must  be  loaded  to  full  capacity.  In  referrii^ 
to  this  purchase,  please  nse  Contraot  Na  53S. 
Yours  tridy,  Cbas.  P.  Orthwein's  Sons,  per 
Butts.  No.  8  Wheat,  59  lbs.,  le  off,  and  Ic  ad- 
ditional for  each  pound  below  59.  No.  4 
Wheat,  57  lbs.  or  better,  4c  off,  le  addi- 
tional for  each  pound  below  57." 

The  transaction  which  led  up  to  this  letter 
was  as  follows:  On  August  7,  1900,  Frank 
Kell  who  was  the  agent  of  and  acting  for 
the  mill  and  elevator  company  called  up 
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the  B^nt  of  appellants  at  Ft.  Worth  hj 
telephone,  and  asked  him  what  he  was  pay- 
ing for  wheat;  appellants'  agent  replied, 
cents  Galveston."  Kell  then  asked 
what  dlfFerence  he  was  making  in  grades, 
and  the  agent  replied,  giving  the  difference 
In  price  of  the  different  grades,  and  telling 
him  that  there  was  four  cents  difference 
between  No.  2  and  No.  4.  Kell  then  said 
to  him,  "I  book  you  two  thousand  bnshelB 
of  four,  soft.  65^  cents,  Galveston."  On  the 
same  day— and  whether  before  or  after  the 
sending  of  appellants'  letter  the  record  does 
not  disclose— appellee  wrote  and  mailed  to 
appellants,  at  Ft.  Worth,  the  following  letter; 
"Wichita  Falls,  Texas,  August  7th,  1900. 
Meas.  C.  F.  Orthweln's  Sons,  Fort  Worth, 
Texas,  Gentlemen:  In  confirmation  of  your 
phone  talk  to  day  we  book  sale  to  you  2000 
bushels,  4,  soft,  66%  cents,  Galveston.  Tours 
truly,  Wichita  Mill  A  Elevator  Co.,  Per 
Kell." 

All  the  wheat  Involved  was  sold  under 
the  above  contract,  or  under  contracts  Identi- 
cal therewith,  and  under  Identically  the  same 
c't-i^um  stances  set  out,  save  only  a  difference 
av  to  dates,  amonnts,  grades,  and  prices. 
Bills  of  ladii^  were  taken  in  the  name  of 
appellee,  but  Indorsed  and  delivered  to  ap- 
pellants prior  to  the  loss. 

If  the  contract  of  purchase  was  oral— and 
T  c  are  inclined  to  the  view  that  the  re- 
spective letters  of  the  parties  were  but  a 
confirmation  of  the  already  completed  con- 
tncL— then  there  Is  no  qnestlon  but  ttiat  the 
ordinary  rule  obtains,  and  npon  the  delivery 
01  the  whoat  to  the  common  carrier,  and  the 
indorsement  and  delivery  of  the  bill  ol  lading 
to  tt*  appellants,  the  title  vested  in  them. 
en'T  the  transportation  was  at  their  risk. 
Missojri  Pacifip  Ry.  Co.  v.  Heldenhelmer,  82 
Tex.  196,  17  S.  W.  608,  27  Am.  St.  Rep.  861; 
Nelmeyer  Lumber  Co.  v.  B.  &  M.  R.  R.  Co. 
(Neb.)  74  N.  W.  670,  40  L.  R.  A.  534. 

It  will  be  observed  that  there  Is  nothing 
contained  In  appellees  letter  of  confirmation 
which  would  In  any  manner  indicate  that  the 
company  understood  the  contract  to  be  for 
Galveston  delivery.  Nor  do  we  construe  aj)- 
pcllants'  letter  to  be  of  different  meaning. 
We  think  the  langnage,  "e5H  cents  delivered 
Galveston,"  means  the  price— the  cost  to  ap- 
pellants—of the  wheat  at  that  place,  and  has 
no  reference  to  the  place  of  delivery.  See 
Nelmeyer  Lumber  Co.  v.  B.  &  M.  R.  R.  Co.. 
supra,  and  authorities  there  cited;  Cameron 
Mill  ft  Blevator  Co.  v.  C.  F.  Orthweln's  Sons 
<C.  S.  O.  C.  A.;  not"  yet  reported)  120  Fed. 
403.  We  are  strengthened  in  this  view  by 
the  fact  that  the  very  letter  relied  upon 
by  appellants  to  show  a  contract  for  delivery 
at  Galveston  is  silent  aa  to  the  place  of  de- 
livery, although  the  printed  skeleton  contains 
a  blank  space  to  be  filled  in  where  there 
Is  a  contract  place  of  delivery.  We  think 
this  Is  signtflcant.  Indicating  that  the  place 
of  delivery  was  not  thought  to  be  Important 
or  at  least  not  stipulated,  and  that  the  pre- 


ceding expression  "65%  cents  delivered  Gal- 
veston" had  reference  to  price  only,  and  not 
place  of  delivery,  as  already  stated. 

We  are  further  strengthened  in  this  view 
by  the  fact  that  the  letter  provides  for  a 
stop,  at  appellants'  elevator  at  Ft  Worth, 
to  be  cleaned.  This  Ib  not  consonant  with 
the  contention  that  the  risk  was  with  appel- 
lee. Directing  a  draft  to  be  drawn,  with  bill 
of  lading  attached,  also  evidenced  an  Inten- 
tion to  take  title  to  the  wheat  and  make 
payment  therefor.  The  fact  that  directions 
were  given  to  leave  a  fair  margin  Is  unim- 
portant, further  than  to  make  certain  that 
no  overpayment  was  made. 

This  being  our  construction  of  the  letter, 
it  follows  that  even  though  the  same  is  an- 
ambiguous,  and  oral  evidence  In  explanation 
thereof  not  admissible,  the  testimony  of  the 
witness  Kell  being  in  favor  of  this  construc- 
tion, no  barm  could  have  resulted. 

The  Ju^ment  of  the  district  court,  is  af- 
firmed. 


WORD  V.  KENNON.* 

(Conrt  of  Civil  Appeals  of  Texas.  June  8, 

11K)3.) 

HUSBAND     AND  WIPE— ABANDONMENT— SEP- 
ARATE PROPERTY— RBCOVERT  BY  WIPK— 
PLEDGE— VERBAL  CONTRACT. 

1.  A  wife,  who  averred  that  her  husband  had 
pennnnently  abandoned  her  without  her  fault, 
and  gone  to  the  Indian  Territory,  where  he 
bad  made  his  permanent  residence,  could  sue 
alone  to  recover  her  separate  property. 

2.  In  an  action  to  recover  possession  of  cat- 
tle, wherein  defendant  claimed  a  iiea  for  pas- 
turage, a  statement  hj  defendant  to  plaintifl 
that  he  could  get  50  cents  a  bead  for  pasturage 
BB  easy  as  25,  and  his  reasons  for  taking  the 
latter  sum,  was  properly  excluded. 

3.  A  valid  verbal  contract  is  not  destroyed 
or  afTected  b.v  an  attempt  to  execute  an  invalid 
written  oae  in  its  etead. 

4.  An  agreement  by  a  married  woman,  to- 
gether with  faer  husband,  that  her  cattle  should 
be  held  as  aectu-ity  for  community  debts  to  be 
incurred  by  him,  was  valid. 

5.  Declarations  of  a  husliand  as  to  the  owner- 
ship of  rattle  claimed  by  his  wife  as  her  sep- 
arate property,  made  in  her  absence,  were  not 
binding  on  her. 

Appeal  from  Sutton  County  Court;  B.  C. 
Dawson,  Judge. 

Action  by  Mrs.  M.  A.  Kennon  against  O. 
T.  Word.  From  a  Judgment  for  plalnUff, 
defendant  appeals.  Reversed. 

Anderson  &  Hill,  for  appellant   Tayloe  & 

Cornell,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  Mrs. 
M.  A.  Kennon  to  recover  the  possession  of 
27  head  of  cattle  alleged  to  be  her  separate 
property.  Appellant  asked  that  D.  D.  Kon- 
uon,  husband  of  appellee,  be  made  a  party, 
and  claimed  a  lien  on  the  cattle  for  pastur- 
age, and  for  cattle  sold  to  appellee  and  her 
husband  to  be  butchered  by  them.  Appellee 
tendered  amount  of  pasturage  into  court  A 

"RriieariiiE  denial  June  IT,  IMI. 
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trisl  by  Jury  resulted  In  a  verdict  and  Jodg- 
ment  In  favor  of  appellee  for  the  cattle,  their 
value  iKlng  fixed  at  $11  each.  In  favor  of 
appellant  for  pasturage,  and  In  favor  of  ap- 
pellant against  D.  D.  Kennon  for  $323. 

Appellee  alleged  that  her  fausliand  had  pa> 
manenUr  abandoned  her,  without  fault  on 
her  part  and  bad  gone  to  the  Indian  Terri- 
tory, vrhere  he  bad  made  his  permanent  resi- 
dence. She  was  anthwlzed  to  prosecate  the 
suit  Hallway  v.  Hennes^,  20  Tex.  Gtv. 
App.  316,  40  S.  W.  917. 

There  was  no  materiality  or  relevancy  In 
the  statement  made  by  appellant  to  appellee 
that  h6  could  get  BO  cents  a  head  for  pas- 
turage ct  the  cattle  as  rasy  as  25  cents,  and 
his  reasons  for  taking  the  lattra-  sum,  and  it 
was  properly  ecduded. 

Appellant  sought  to  testify  that  when  the 
cattle  were  placed  In  his  pasture  appellee 
and  her  husband  agreed  that  appellant  should 
"hold  the  title  and  posaesalra  of  all  the  cat- 
tle sued  for  In  this  cause  until  said  Dan 
Kennon  or  he  and  plaintiff  sfaoald  pay  de- 
fendant all  pasturage  due  by  them,  as  also 
for  all  stock  sold  by  defendant  to  them,  or 
either  of  them,  for  butchering  purposes." 
The  testimony  was  rejected  on  the  ground 
that  some  time  afterwards  a  note  had  beai 
given  by  D.  D.  Kennon  for  the  pasturage  and 
bntdiered  cattle,  and  a  mor^ge  on  the  cat- 
tle Bued  for,  as  well  as  several  horses,  bad 
been  simultaneously  execnted  to  secure  tbd 
note,  and  that  thereby  the  verbal  contract 
was  merged  into  the  written  one.  The  court 
iicted  on  Oie  theory  that  the  giving  of  the 
note  and  mortgage  destroyed  the  verbal  con- 
tract, and,  the  mortgage  being  void  because 
the  property  vras  the  separate  estate  of  the 
wife,  both  contracts  had  been  destroyed. 
That  thewy  is  palpably  wrong.  If  the  ver- 
bal, contract  was  a  valid  one,  the  attempt 
to  execute  an  invalid  written  contract  bad  no 
effect  upon  the  prior  valid  verbal  contract. 
The  reasons  given  for  rejecting  the  testi- 
mony are  not  tenable,  bnt,  If  the  result  can 
be  Justified  on  any  other  ground,  appellant 
can  obtain  no  advantage  from  the  error  of 
the  court.  Suppose  It  be  admitted  that  ap- 
pellant and  her  husband  agreed,  verbally  that 
her  separate  property  should  be  security  for 
community  debts  to  be  incurred  by  her  hus- 
band for  cattle  to  be  butchered  by  him  In  his 
market,  would  that  agreement  be  one  that 
was  enforceable  against  such  separate  prop- 
erty? In  the  case  of  Ballard  v.  Carmlchael, 
83  Tex.  355,  18  S.  W.  734.  the  right  of  the 
wife  to  dispose  of  her  separate  personal  prop- 
erty by  a  verbal  contract  was  fully  discussed, 
and  the  authorities  reviewed,  and  It  was  held 
that,  even  under  the  act  of  1846  (Laws  1846, 
p.  156)  the  wife  oould  dispose  of  her  separate 
personal  property  by  verbal  agreement. 
Speaking  of  article  559  of  the  Revised  Stat- 
utes of  1879,  which  Is  the  same  as  article 
G35  of  the  present  Revised  Statutes,  the  court 
said:  ''The  article  last  cited  places  no  re- 
strlctlcm  upon  the  conveyance  of  the  wife'B 


personal  property,  while  the  old  law  did  not 
pwmlt  It  to  be  conveyed  in  writing  unless 
the  writing  was  duly  acknowledged  by  tbe 
wife  before  an  officer,  and  that  acknowledg- 
ment certified  to  by  him.  Bnt  while  It  is 
true  that  the  law  required  the  wU e^s  omvey- 
ance  of  her  personal  property,  if  In  writiDK. 
to  be  accompanied  by  her  privy  acknowledg- 
ment, It  does  not  foI)ow  that  she  could  not 
make  a  verbal  transfw  of  such  property. 
Such  transfer  is  not  exprenly  prohibited, 
and  we  think  no  Implied  pn^bltlon  upon 
her  power  was  Intended.  •  *  •  One  of 
the  most  valuable  incldenta  of  the  right  of 
property  is  the  power  to  dispose  of  it;  and 
it  is  held  that  the  power.  In  the  absence  of 
statutory  restrictions,  ordinarily  accompanies 
the  right  When  the  law  permits  the  wife  to 
take  and  hold  pnqiierty  In  her  own  right,  it 
is  genially  held  that  she  can  transfer  it  as 
a  feme  sole,  unless  restrained  by  legislative 
enactments."  Under  our  present  statutes 
there  is  no  method  designated  for  tbe  dispo- 
sition of  pofional  pn^perty  by  a  married 
woman,  and  the  only  restriction  upon  taer 
power  to  dispose  of  It  Is  that  it  must  be  done 
with  her  husband's  consent  Speer,  Marr. 
Worn.  S  lia  It  foUowB  tbat  it  Mrs.  Ken- 
non, together  wIQi  her  husband,  agreed  tbat 
the  cattle  should  be  held  by  a^Uant  as  ee- 
curity  for  the  debts  tor  pasturage  And  butch- 
ered cattle,  she  Is  bound  by  it,  and  the  court 
erred  In  refusing  to  allow  appellant  to  teeti^ 
to  the  agreement  The  declarations  of  D.  D. 
Kennon  as  to  the  ownership  of  tbe  <attle 
were  properly  rejected.  His  wlfe^  not  b^ng 
present  oould  not  be  held  bound  hy  hia  dec- 
larattons. 

Tbe  other  questions  iwesented  by  the  a»- 
slgnmmts  of  errpr  ate  not  likely  to  arise  on 
another  trial,  and  need  not  be  discussed. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 


EASTERN  TEXAS  R.  00.  v.  SCURIX)CK  • 
(Gonrt  of  Civil  Appeals  of  Texas.   May  22. 
1903.) 

RAILROADS— IKJURY  TO  PROFERTT— DAKAOB8 
—USES  OF  PROPERTY— BVIDENCB-MAK- 
KST  VALUE  OF  PROPBRTT. 

1.  In  an  action  against  a  railroad  for  dam- 
ai^es  caused  by  defendant's  constructing  its 
tracks  along  the  street  In  trout  of  plaintilTs 
property.  plaintiff'B  evidence  riiowed  injury  to 
riis  property  as  a  homestead,  toe  which  purpose 
he  occupied  It.  The  court  submitted  tbat  issue 
alone  to  tbe  jury,  notn'ithstanduig  evidence  of 
defendant  that  tbe  property  was  enhanced  in 
market  value  for  general  pnrposes.  ffrld,  that 
tbe  court  properly  refused  to  submit  the  iasaes 
raised  by  defendant's  evidence,  as  defendant 
had  no  ng^bt  to  lessen  its  value  for  home  pnr- 
posea. 

2.  In  an  action  against  a  railroad  for  dam- 
ages caused  by  defendant's  constructing  its 
tracks  along  the  Htreet  in  firont  of  ptaintlfTe 
property,  testimony  as  to  what  plaintiff  and 
other  witnesses  with  property  aimiiarly  aitnated 
would  take  tor  their  propnty  wo  pM^oiy  ex- 
cluded. 

*RelwMlBg  dMiMd, 
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Appeal  from  District  Coart,  Angelina 
County;  Tom  O.  Davis,  Judge. 

Action  by  J.  M.  Scurlock  against  the  East- 
mi  Texas  Railroad  Company.  From  a  Judg- 
ment for  plaintur,  defendant  appeals.  Af- 
firmed. 

E.  3.  Mantooth,  tor  ap'pellant.  H.  Sf. 
Peagln  and  J.  O.  Feagin,  for  appellee. 

GILIj,  J.  Tlie  appellee  brought  this  salt 
against  the  appellant  to  recover  for  damages 
alleged  to  hare  been  sustained  by  blm  by 
reason  of  the  construction  and  operation  of 
defendant's  railway  in  and  along  the  street 
in  front  of  his  borne  In  the  town  of  Lufkln, 
Tex.  It  was  averred  that  the  noise  of  the 
passing  trains  and  the  smc^e  and  soot  from 
the  engines  interfered  with  the  use  of  the 
place  as  a  homestead,  and  that  the  occupa- 
tion and  use  of  the  street  by  the  def«idant 
practically  closed  the  street  to  travel,  to  the 
plaintiff's  further  damage  In  the  respect  men- 
tioned. Defendant  answered  by  general  de- 
nial, and  alleged  tha^  prior  to  the  purchase 
of  his  homestead  by  the  plaintiff,  the  land 
on  which  the  city  of  Lufkln  was  built  was 
owned  by  railroad  companies  and  laid  out 
into  town  lots,  blocks*  and  streets,  and  that 
on  the  east  side  of  Hemdon  street,  and  across 
It  from  plaintlfrB  prc^erty,  the  land  was 
reserved  for  railway  uses,  and  that  the  maps 
of  the  city  showing  such  reservations  had 
been  placed  upon  the  public  records.  It  was 
further  averred,  in  defense  and  In  mitiga- 
tion, that  the  plaintiff's  property  had  been 
benefited  and  enhanced  In  value  by  the  com- 
ing of  appellant's  road,  by  the  construction 
of  Its  freight  and  passenger  depots  acroBs 
the  street  from  it,  and  by  the  draining  and 
^dlng  of  this  street  which  had  been  done  by 
the  defendant.  A  trial  by  Jury  resulted  In  a 
verdict  and  judgment  for  plaintiff  for  $300, 
of  which  the  appellant  here  complains. 

The  facts  are  that  plaintiff  owns  a  home 
in  the  town  of  Lnfkln,  fronting  on  the  west 
side  of  Hemdon  street.  The  appellant's  line 
of  railway  runs  to  the  town  of  Lufkln,  and  It 
bas  constructed  Its  freight  and  passenger  de- 
pot on  the  east  side  of  the  street,  and  Just 
oiqKSlte  plaintiffs  property.  It  has  also  con- 
structed a  side  track  In  Hemdon  street  be- 
tween the  depot  and  plaintiff's  property. 
Permission  thus  to  use  the  street  was  grant- 
ed appellant  by  the  city  council.  As  to  the 
effect  of  this  use  of  a  portion  of  this  street 
by  appellant,  and  the  operation  of  trains 
over  I^  on  the  value  of  plaintiff's  homestead, 
the  evidence  is  couQlctlng,  but  Is  sufficient  to 
support  the  verdict  of  the  jury. 

The  plaintiff  complained  that  appellant,  by 
the  means  alleged,  had  damaged  hia  prop- 
erty as  a  homestead.  The  trial  court  heard 
evidence  on  that  issue,  and  submitted  It  only 
to  the  Jury.  Appellant  contends  that  thto 
was  error,  because  there  was  evidence  to  the 
effect  that  for  gen«al  purposes  the  property 
would  ban  brought  mtnre  money  In  the 


market  than  prior  to  the  advent  of  the  road. 
No  error  was  committed  In  the  respect  com- 
plained of.  It  is  well  settled  that  a  man  has 
a  right  to  put  his  property  to  such  lawful 
use  as  he  chooses,  and  that  no  one  has  a 
right  to  lessen  Its  value  for  that  particular 
use.  Hallway  Co.  v.  Eddlngs  (Tes.  Civ. 
App.)  70  S.  .W.  98;  Railway  Co.  v.  Baptist 
Church,  108  U.  8.  817,  2  Sup.  Ct.  719,  27  L. 
Ed.  739. 

Objection  was  sustained  to  the  following 
QueBtion  propouinded  by  appellant  to  the  ap- 
pellee and  two  other  witnesses  who  have 
like  suits  against  the  appellant:  "What  will 
you  take  for  your  property  now?"  The  ex- 
clusion of  the  question  Is  complained  of  as 
error.  We  caunot  sustain  the  contention. 
What  ^ther  of  the  witnesses  might  be  will- 
ing to  take  for  their  property  would  not  tend 
to  establish  Its  market  value  or  Its  value 
as  a  home  Indeed,  they  might  wish  to 
exercise  the  right  to  refuse  all  offers.  This 
is  not  a  condemnation  proceeding,  but  a  suit 
for  damages.  The  witnesses  had  testlded  to 
the  market  value  of  this  and  other  proiwr- 
ties  prior  to  and  subsequent  to  the  acts 
complained  of,  and  the  questions  could  have 
served  no  legitimate  end. 

The  evidence  complained  of  In  the  fonr^ 
teentb  and  fifteenth  assignments  Is  not  sub- 
ject to  the  objection  urged  against  it 

The  assignment  presenting  objections  to 
the  conrt's  chaise  and  complaining  of  the 
refusal  to  give  requested  charges  will  not  be 
considered  In  detail.  The  general  charge  of 
the  court  contains  no  error  prejudicial  to  ap- 
pellant, and  embodies  substantially  such  re- 
quested charges  as  were  correct  and  Justified 
by  the  evidence. 

Because  we  have  found  no  error  in  the 
record  for  which  the  Judgment  shonld  be  re- 
versed, It  Is  In  all  things  affirmed.  Affirmed. 


PEXNIMAN  V.  TINSLEY.* 

(Court  of  Civil  Appeals  of  Texas.  April  11, 
1908.) 

TRIAZ.  COURT  DOOKBT-RBINSTATBHBNT  Or 
CAUSB-NOTICB  TO  ADVERSE  PARTT— 
NEW  TRIAI/-DEHURRBR. 

1.  In  an  action  on  a  debt,  defendant  pleaded  a 
oounterclaim.  and  recovered  judgment,  iroin 
which  he  appealed;  not  being  satisfied  with 
the  amount.  Frior  to  the  reversal  of  the  judg- 
ment, the  cause  was  dropped  from  the  XxisX 
conrt  docket,  but  was  reinstated,  without  mo- 
tion or  notice  to  plaintiff,  on  the  return  of  the 
mandate,  four  years  after  the  reversal,  and 
judgment  rendered  for  tiie  full  amount  claimed 
by  defendant;  plaintifTe  suit  being  dismissed 
for  want  of  prosecution.  Held,  that  plaintiff 
was  entitled  to  notice  of  the  reinstatement  of 
the  cause  on  the  trial  court  docket,  and  that 
a  demurrer  to  his  suit  for  a  new  trial  on  the 
ground  of  lack  of  such  notice  was  improperly 
snitained. 

Ekror  from  District  Court,  Dallas  Oonnty; 
T.  F.  Nash,  Judge. 
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Action  by  H.  0.  Pennlman  against  Thomas 
TInsley.  Judgment  for  defendant,  and  from 
an  order  sustaining  a  demurrer  to  plaintiff's 
suit  for  a  new  trial  be  brings  error.  Bevers- 
ed. 

C&rnrcb  &  Doyle  and  D.  H.  Moi^w,  for 
plalntifC  in  error.  W.  H.  Clark,  tat  defend- 
ant In  error. 

TEMPLETON,  J.  In  1888  Pennlman  sued 
Tinsley  to  recover  an  alleged  debt.  Tinsley 
pleaded  a  counterclaim.  A  trial  was  bad  in 
1893,  which  resulted  In  a  Judgment  in  fa- 
vor of  Tinsley.  Not  being  satisfied  wltb  the 
amount  of  bis  recovery,  Tinsley  appealed, 
and  in  1886  the  judgment  was  reversed.  34 
S.  W.  365.  In  May,  1000,  the  mandate  was 
issued  and  filed.  The  cause  bad  been  drop- 
ped from  the  docket  of  the  trial  court  in 
1805,  and  was  reinstated,  without  motion, 
upon  the  return  of  the  mandate.  In  Novem- 
ber, 1900,  an  order  was  entered  dismissing 
Pennlman's  suit  for  want  of  prosecution,  and 
judgment  was  rendered  in  favor  of  Tinsley 
for  the  full  amount  claimed  by  him.  Pennl- 
man filed  suit  for  new  trial.  A  general  de- 
murrer and  a  number  of  special  exceptioua  to 
his  petition  were  sustained,  and  he  has  ap- 
pealed. 

It  was  alleged  in  the  petition  that  Pennl- 
man had  no  notice  of  any  character  of  the 
return  of  the  mandate,  or  of  the  reinstate- 
ment of  the  cause  on  the  dooltet  of  the  trial 
court;  that  he  did  not  know  that  the  mandate 
had  been  taken  out  or  the  cause  reinstated 
until  after  trial,  and  that  he  was  not  repre- 
sented on  the  trial;  that  Tlnsley's  delay  in 
having  the  mandate  Issued  was  intentional, 
and  was  calculated  to,  and  did,  induce  Pen- 
nlman to  believe  that  the  said  suit  against 
him  had  been  abandoned.  It  was  further  al- 
leged that  Pennlmanis  original  suit  against 
Tinsley  was  based  on  a  just  cause  of  action, 
and  that  Tlnsley's  claim  against  him  was 
without  merit  or  foundation. 

Under  tiie  rule  laid  down  by  this  court  in 
Beck  V.  Avondino,  50  S.  W.  207,  it  must  be 
held  that  Pennlman  was  entitled  to  notice 
of  the  reinstatement  of  the  cause  on  the 
docket  of  the  trial  court.  According  to  the 
allegations  of  the  petition,  the  judgment 
sought  to  be  set  aside  was  unjust,  in  that 
the  same  was  based  on  a  cause  of  action 
which  was  not  meritorious,  and  barred  a 
valid  demand  of  Pennlman.  We  think  It 
sufficiently  appears  from  the  petition  that 
Pcnniman  was  not  noffligent  in  falling  to 
learn  of  the  return  of  the  mandate  and  of 
the  reinstatement  of  the  cause.  The  general 
demurrer  was  improperly  sustained,  and  the 
judgment  must  be  reversed. 

Some  of  the  criticisms  directed  to  the  form 
of  the  petition  are  not  without  merit.  The 
plea  was  unnecessarily  voluminous,  and  the 
matter  therein  alleged  Is  not  stated  in  logical 
order.  The  cause  of  action  originally  sued 
on  liy  Pennlman  should  have  been  pleaded 


more  specifically,  and  the  facts  showing  the 
Injustice  of  Tlnsley's  demand  should  have 
been  more  fully  stated.  The  substance  of 
the  matter  contained  In  the  exhibits  to  the 
petition,  in  so  far  as  the  same  Is  material 
and  relevant,  should  be  alleged  in  the  peti- 
tion, and  the  exhibits  omitted.  But  in  spite 
of  these  defects  of  form,  which  doubtless 
induced  the  ruling  of  the  trial  court,  we  think 
that  sufficient  facts  are  alleged  in  the  pe- 
tition to  make  the  plea  good  against  a  gener- 
al demurrer,  and  the  judgment  will  there- 
fore be  reversed  and  the  cause  remanded. 
Berersed  and  remanded. 


WILSON  T.  ELLIOTT. 
(Court  of  Civil  Appeals  of  Texas.   May  20, 
1903.) 

DIVORCR-CUSTODT  OF  CHILD— FOREIGN  DE- 
CRBB-RES  ADJDDIGATA— BVIDENCB. 
1.  By  a  divorce  granted  in  New  Mexico,  the 
custody  of  a  child  was  given  to  the  father,  witb 
permission  for  it  to  visit  the  mother  for  a 
month  each  year;  the  visits  to  be  made  within 
New  Mexico,  and  the  mother  not  to  remove  the 
child  therefrom:  the  court  having  Jurisdiction 
of  the  parties,  including  the  child.  The  moth'er 
took  the  child  to  Texas,  and  plaintiff,  the  father, 
bronght  habeas  corpus  to  obtain  its  custody. 
Hfld,  that  the  decree  determined  ail  facts  ex- 
isting prior  to  its  date  In  favor  of  plaintilTs 
rights  to  its  custody,  and  only  such  facts  could 
be  considered  to  disturb  that  adjudicated  right 
which  may  have  come  into  existence  since  that 
time,  such  as  evidence  of  changed  conditions 
of  the  parties,  bearing  on  their  ntnesa  and  the 
best  interests  of  the  child. 

Appeal  from  District  Oonrt,  BB  Paso  Oonn- 
ty:  A.  M.  Walthal,  Judge. 

Habeas  corpus  Leander  F.  Elliott 
against  Effie  M.  Wilson  to  obtain  cnstody  of 
an  Infant  child  of  the  parties.  Judgment  for 
petitioner,  ai^  respondent  appeals.  Af- 
firmed. 

S.  P.  Weisiger  and  Tumey  ft  Burges,  for 
appellant.  Ofark.  Fall,  Hawkins  A  Franfclln, 
for  appellee. 

JAMISS,  C.  J.  This  Is  a  habeas  corpus 
proceeding  by  appellant,  the  father  of  an  11 
year  old  daughter,  to  obtain  the  custody  of 
the  child  held  by  appellant,  its  mother.  On 
May  4,  1899.  the  parties  were  divorced  by 
decree  of  the  district  court  of  New  Mexico. 
In  that,  and  In  proceedings  auppIementaJ 
thereto,  that  court  entered  decrees,  the  sub- 
fetance  of  which,  as  finally  made,  was  that 
the  father  should  have  the  custody  of  the 
child,  with  the  provision  "that  the  child 
should  be  permitted  to  visit  its  mother  once 
a  year  for  the  period  of  one  month  during  the 
month  of  July;  that  said  visits  shall  be  made 
wlthiil  the  territory  of  New  Mexico,  and  the 
said  child  shall  not  be  removed  from  said  ter- 
ritory by  her  mother."  The  said  court  had 
jurisdiction  of  the  parties,  including  the 
child.  The  mother  remarried  in  New  Mex- 
ico, and  afterwards  she  and  her  husband  re- 
moved to  El  Paso,  Tex.;  sbe  bringing  with 
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ber  the  cbild,  In  disregard  of  tbe  said  de- 
cree. 

At  tbe  trial  of  tbe  present  case  tbe  parties 
Introduced  testimony  concerning  the  char- 
acter, conduct,  and  fltn^  of  each  other  prior 
to  and  since  tbe  said  decree,  but  the  district 
Jndge,  as  shown  by  conclusions  on  file,  held 
that  the  territorial  decree  was  binding  on 
him.  under  the  Constitution  and  laws  of  the 
United  States;  and,  as  is  evidenced  by  the 
certificate  to  the  statement  of  facts,  tbe 
court  refused  to  consider  as  evidence  on  the 
trial  any  evidence  of  any  fact  that  occurred 
prior  to  tbe  decree  of  divorce  in  New  Mexico, 
excepting  the  proceeding  in  said  New  Mexico 
court,  "as  set  out  and  shown  In  Exhibit  A, 
hereto  attached."  This  exhibit  consists  mere- 
ly of  the  pleadings  and  decree.  It  Is  made 
quite  clear  that  the  Judge  treated  the  decree 
as  res  adjudlcata,  absolutely,  and  as  en- 
titling tbe  father  to  possession  of  tbe  child, 
and  that  all  he  could  consider  was  evidence 
of  changed  conditions  of  the  parties  since  the 
said  decree,  bearing  on  their  fitness  and  tbe 
best  interests  of  the  child.  The  Judge  ex- 
presses hto  conclusion  in  these  words:  "I 
find  that,  since  the  decree  or  the  modified  or 
amplified  decree  as  to  tbe  custody  of  the 
child,  there  has  been  no  material  change  In 
the  status  or  condition  of  said  parties  as  to 
their  fitness  or  qualification  as  proper  cus- 
todians of  said  child."  In  other  words,  tbe 
New  Mexico  decree  was  held  to  determine 
all  facts  existing  prior  to  Its  date  in  favor  of 
the  father's  right  to  its  custody,  and  only 
such  facts  could  be  considered  to  disturb 
that  adjudicated  right  as  may  have  come  In- 
to existence  since  that  time.  We  were  of 
opinion  tliat  tbe  Judge  was  in  error  In  giving 
such  effect  to  the  decree  in  this  character 
of  case,  and  filed  an  opinion  so  holding;  but 
on  motion  for  rehearing  we  certified  tbe 
question  to  the  Supreme  Court,  and  in  the 
opinion  of  tbe  Supreme  Court,  delivered  in 
answer  to  the  question  (see  73  S.  W.  94&,  7 
Tex.  Ct.  Rep.  238),  the  view  of  the  district 
Judge  was  sustained.  It  being  our  duty  to 
observe  and  follow  the  decision  of  the  Su- 
preme Court  in  the  disposition  of  tbe  case, 
we  hold  there  was  no  error  in  giving  the 
territorial  Judgment  such  effect. 

This  practically  disposes  of  tbe  first, 
fourth  and  ninth  assignments  of  error;  also 
the  second,  nnder  which  tbe  contention  Is 
made  that  the  court  «rred  In  the  conclusion 
that  tbe  child  is  now  being  unlawfully  de- 
tained by  its  mother  at  El  Paso,  Tex.  Un- 
der the  decree  the  custody  of  tlie  child  ap- 
pertained to  the  father,  and  the  removal  of 
the  child  from  New  Mexico  and  Its  retention 
by  tbe  mother  being  contrary  to,  and  in  fact 
In  defiance  of,  Its  terms,  tbe  conclusion  was 
not  error.  The  fifth  and  sixth  assignments 
are  not  sustained.  The  New  Mexico  decree, 
and  the  pleadings  upon  which  it  was  render- 
ed, were  snffldent,  without  the  testimony  up- 
on which  tbe  court  acted.  The  seventh,  al- 
so, cannot  be  sustained,  because,  under  our 
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statute,  a  child  under  14  years  of  age  la  not 
permitted  to  choose  Its  guardian.  Nor  the 
eighth,  which  challenges  tbe  court's  finding  of 
fact,  viz.,  "tliat  relator  Is  engaged  in  a  pTOB- 
perous  business  at  Rinlon,  and  is  amply  able 
to  care  for  and  educate  the  child."  The  tes- 
timony sufficiently  supports  the  conclusion 
i  In  all  material  respects.  The  Supreme  Court 
I  In  Its  opinion  states  that  evidence  of  prior 

■  conduct  (to  the  decree)  of  either  party  can- 
I  not  be  introduced,  except  to  corroborate  some 

evidence  of  similar  conduct  which  was  de- 
:  veloped  since  the  original  decree.  Nothing 
I  In  the  way  of  conduct  was  developed  since 
<  the  decree  which  would  give  application  to 
i  this  rule. 

'     The  motion  for  rehearing  is  granted,  and 
I  tbe  Judgment  affirmed.   The  opinion  hereto- 
fore filed  by  this  court  will  be  withdrawn. 

On  Appellant's  Motion  for  Rehearing. 

(June  24.  1003.) 

The  motion  cites  tbe  following  testimony 
by  appellant:   "At  one  time  be  [speaking  of 
relator]  choked  me  and  tore  my  clothes  off 
from  me  and  cursed  me,  and  broke  the  catch 
I  on  the  door,  and  took  the  child  out  of  my 
[  possession  by  force.   This  was  on  the  Sat- 
I  urday,  tbe  day  I  was  to  have  the  custody 
I  of  the  child  under  the  order  of  the  court." 
I  And  appellant  states  that  this  conduct  was 
subsequent  to  the  New  Mexico  decree  grant- 
I  lug  tbe  custody  of  tbe  cbild  to  relator.  We 
;  find  from  the  record  that  the  original  decree 
I  of  tbe  New  Mexico  court,  of  May  5,  1899, 
I  granted  the  divorce,  awarded  the  custody  of 
!  tbe  child  to  relator  "until  tbe  further  order 
'  of  the  court,"  and  ordered  that  defendant 

■  "be  permitted  by  said  plaintiff  to  have  ac- 
I  cess  to  and  visit  said  Effie  Lee  Elliott,  ber 
1  daughter,  once  during  each  and  every  week 
;  at  such  times  as  said  defendant  shall  deslg- 
I  nate,  and  at  such  place  or  places  as  shall  af- 
I  ford  said  defendant  reasonable  time  and  fa- 
I  cllity  for  making  such  visits,  until  tbe  fur- 
I  ther  order  of  this  court  In  the  premises." 

On  September  6,  1901,  plaintiff  ffled  a  peti- 
tion for  modification  and  amplification  of 
"the  terms  of  its  several  Judgments  and  de- 
crees heretofore  entpred  relative  to  the  cus- 
tody and  control  of  the -Infant  child  of  tbe 
parties  hereto,"  setting  forth,  among  other 
things,  tbe  terms  of  the  original  decree;  al- 
leging, also,  that  by  virtue  of  a  supplemental 
decree  of  August  5,  plaintiff  was  per- 

mitted to  place  said  cbild  in  the  Academy  of 
Visitation  conducted  by  the  Slstere  of  Loretta 
j  at  Las  Cruces,  N.  M.";  also  "that  thereafter, 
j  on  October  24,  1800,  a  second  supplemental 
I  decree  was  entered  herein,  whereby  said  de- 
fendant was  owarded  the  custody  of  said  in- 
fant child,  without  Interference  from  the 
plaintiff  or  any  one  else,  the  whole  of  Satur- 
day of  each  and  every  week,  until  the  fur- 
ther order  of  the  court,  subject  to  the  re- 
striction that  defendant  should  not  remove 
said  child  from  tbe  town  of  Las  Cruces." 
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Defendant  (^powBd  this  petition,  and  heauit 
prayed  fur  tlie  abwlnte  castody  of  the  child, 
for  matters  stated  In  her  answer.  The  final 
decree  thereon  ^ras  on  April  29,  1902,  which 
awarded  plaintiff  the  abiolate  cnstody  of  the 
cbtld,  providing  that  It  might  visit  its  mother 
daring  the  month  of  July  In  each  year,  with- 
in the  territory;  the  dilld  not  to  be  removed 
from  the  torrltory.  The  aopplemoital  de- 
crees are  not  set  trath  In  the  record  from  the 
New  Mexico  court,  but  there  was  no  denial 
of  them  by  defendant's  pleading,  and  her 
pleading  Itself  refers  to  a  supplemental  de- 
cree; and  the  very  testimony  In  qnestloii, 
and  above  quoted,  rec^nlzes  that  there  was 
a  supplemental  cr  provisional  order  allowing 
her  to  have  the  child  on  Satudays.  The  eon- 
duct  which  is  referred  to  ia  tee  tsatlmoiiy 
quoted  occurred  while  the  SByplemental  or- 
der was  in  force,  and  must  have  antedated 
the  final  decree.  ConaBanentiy  it  waa  not 
oonducl  which  occurred  sinoe  the  adjudica- 
tion of  the  matter  by  the  New  Mexico  court. 

With  this  explanation,  the  metloa  for  re- 
hearing Is  overruled. 


HEFFRON  et  aL  V.  GITT  OP  GALVBBTON. 
(Court  of  Civil  ^peals  of  Texas.  June  12, 
1903.) 

DKDICATrON— ACCEPTANCE-TRHflPASS  TO  TBY 
TITLB-EIGHT  TO  MAINTAIK. 
1.  Land  dedicated  for  a  public  marlcet  was 
designated  oq  a  plat  dividiag  a  city  Into  lots 
and  blocks.  Lots  were  sold  with  rafereoce  to 
tbe  plat.  The  owners  of  the 'land  makiDg  the 
plat  and  dedication  coatinooualy  recognised  the 
right  <tt  the  public  to  SQ«h  lajtd  for  over  40 
years.  The  city  had  for  more  than  40  rears 
recognized  its  obligation  to  take  the  property 
and  preserve  It  for  the  ase  for  which  il  was 
appropriated,  and  had  cUinwd  it  and  leased 
it  as  public  property,  though  there  was  no  for- 
mal acceptance  thereof;  nor  did  the  city  erect 
any  building  thereon  for  i  public  market. 
Held,  that  the  city  arqurrcd  a  title  to  the  prop- 
erty, to  preserve  it  for  the  Qse  of  the  public, 
and  could  maintain  a  auit  for  tr«spA3S  to  try 
Utle. 

Appeal  from  I>istrict  Couxt.  Galveston 
County;  Robt  6.  Street,  Judge. 

Trespass  to  try  title  by  the  city  of  Gal- 
veston agninst  Isanc  HeCCnui  end  tbe  Gal- 
veston Oenient  Pipe  Works.  Defendant  Heff- 
ron  filed  a  disclaimer.  Judgment  for  plain- 
tiff, and  tile  defendant  Galveston  Cement 
Pipe  Works  appeals.  ASirmed. 

Gresham  ft  Grcsbam,  for  appellant.  Z.  H. 
Scott  and  P.  A.  Drouilhet,  for  appellees. 

GARRETT,  C.  J.  This  was  a  suit  of  tres- 
pass to  try  title,  brought  by  the  city  of  Gal- 
veston af^niiist  Isaac  Heffron  and  the  Gal- 
veston Cement  Pipe  Worhs,  for  the  recovery 
of  a  part  of  the  south  bnlf  of  block  566  In 
tbe  city  of  Galveston.  Heffron  filed  a  die- 
claimor,  and  the  pipe  works  answered  by 
general  demurrer,  special  exceptions,  and  plea 
of  not  guilty,  and  set  np  title  acquired  by 
limitation  against  the  Galveston  aty  Com* 


pany.  A  Jury  was  mived,  and  tbe  cause 
was  submitted  to  the  court,  and  Judgment 
rendered  in  favor  at  the  cHy  of  Oalveaton 
fbr  the  property  In  question  and  the  sum  of 
f 185.25,  rents. 

By  the  flrrt  error  afisigned,  the  defendant 
seeks  to  question  the  authority  ef  the  city 
of  Galveston  as  a  legally  constituted  body, 
under  the  hiwa  of  the  state,  to  maintain  thla 
salt  The  j/aedae  question  was  determined 
by  the  Supreme  Court  in  the  case  of  G.  ft 
W.  Ry.  Co.  V.  aty  of  Galveston,  74  S.  W. 
587,  7  Tex.  Ot  Rep.  489,  recently  decided, 
and  it  is  unnecessary  to  do  more  than  to  re- 
ttr  to  that  case. 

The  claim  of  the  ctty  to  the  property  in 
oontTorersy  grows  out  of  tbe  alleged  &HH- 
eatlon  of  it  by  the  CWveaton  Oompany 
tor  the  purposes  of  a  pidiUc  maAet  Tht 
orlgbial  petltlen  was  filed  on  JTaauary  18, 
1897,  and  the  case  went  to  ttial  on  the  plain- 
tHTs  amended  original  pettttoa  filed  Decem- 
ber 18,  1902.  The  petltlao  allseed  that  on 
tke  2Bd  (tf  April,  1840;  the  site  of  the  dty 
•f  Galveston  was  owned  In  nadlTlded  Inter- 
ests by  a  large  anmber  ot  pscsons  associated 
and  wprnfioed  as  a  joint  stock  cen^ny  m- 
der  tbe  name  otf  the  Galveston  City  Company, 
who  ocxmmltted  tbe  nanaguaeat  of  such 
property  to  a  board  of  directors  chosen  by 
tfaemselvefl;  tfaat  tlieieafter,  on  the  5th  day 
of  PetHnary,  1811,  said  assodatlon  was  In- 
(Mwpenited  nnd«r  an  act  of  the  Ooagress  of 
the  Bepablic  of  Texas;  that  said  Oalvesbm 
City  Company  had  sirv^ed.  subdivided,  and 
lotted  said  lands  as  a  site  for  the  city  of 
Galveston,  and  has  ever  since  uM  Its  lots 
and  blocks  to  purchasers  according  to  soeh 
mapd;  tluit  they  eausad  a  sarv^r  and  plat 
to  be  made  ef  the  Bite  in  1639,  hi  1818,  and 
In  1845;  ttuit  upon  said  o&aps  tbe  entire 
south  half  of  bloek  668  was  conspicuously 
Indicated  as  a  pnMc  market,  and  as  such 
dedicated  for  tbe  use  and  ben^t  of  the  pab- 
Ilc;  that  on  the  22d  day  of  April.  1840.  the 
Galveston  City  Company,  by  Ito  board  of 
directors,  who  were  by  it  thereonto  duly 
authorliied,  find  by  entry  on  their  minutes, 
ordered  that  the  said  soath  half  of  blot^ 
5<tS  be  reserved  for  a  market,  and  that  it  be 
conveyed  by  the  agent  to  the  corpomtlon  of 
the  city  of  Galveston,  "to  be  used  only  for 
the  purpose  of  market  places  for  tbe  public 
convenience,"  and  that  ever  sluce  that  time 
"said  company  has  generally  and  publlcl.v 
recogniKed  and  adopted  and  advertised  said 
maps  as  authentic  and  authoritative,  and  said 
dedication  and  order  to  that  effect  as  com- 
plete and  anal,  and  has  sold  and  disposed  of 
tbe  greater  part  of  its  said  lauds,  according 
to  and  by  reference  to  said  maps,  to  purchas- 
ers who  made  their  purchases  with  reference 
to  said  map.  plat,  and  dedication,  and  re- 
lying upon  their  binding  force  and  effect": 
that  plaintiff  la  empowered  and  anthorlaed 
especially  '*to  take,  hold,  and  use  lands  and 
other  property  for  corporate  and  public  pur- 
poses, and  to  acquire  by  donation  or  other- 
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wise,  and  establisb  and  maintain,  pnbUc  mar- 
kets, market  places,  aud  other  public  groauda 
and  places  in  said  dty";  that  plaintiff  "ontbe 
Sth  day  of  January,  1844,  as  agent  and  trus- 
tee of  tlie  public  and  the  inbabitanta  of  the 
dty  of  GalTestoa,  and  In  tbe  exercise  of  Its 
corporate  functions  and  capacity,  accepted 
said  dedication,  and  took  charge  and  poBsea- 
siOD  of  said  property  for  preserratlon,  im- 
proTement,  and  use  as  a  pobllc  market,  aa 
and  when  the  need  of  the  dty  might  require, 
and  thereby  and  by  law  was  vested  with  the 
ownership,  control,  management,  and  right 
of  posseBSion  and  use  thereof,  in  trust  ba- 
the use  and  beueflt  of  the  public  generally, 
and  more  especially  the  inhabitants  of  tlie 
said  city  vt  Galveston;  that  by  said  acts, 
condnct,  admlSBions,  and  dedication  by  tbs 
OalTeston  OUy  Oonapany,  and  by  plaintifTa 
acceptance  thereof,  and  by  law.  plaintiff  t>e- 
came,  and  still  la,  tbe  owner  of  said  property 
as  trustee  for  public  nse.  has  accepted  and 
still  holds  tbe  trust  as  aforesaid,  and  that 
tbe  property  is  now,  and  baa  erer  been  since 
January  1,  1840,  grounds  which  belong  to 
the  city  of  Galveston,  and  which  have  been, 
as  aforesaid,  donated  and  dedicated  for  pub- 
lic Dse  to  saJd  city  of  Oalvestos  by  the  owner 
thcFcof,  mad  laid  out  and  dedicated  to  pob- 
llc nse  tn  said  etty  as  herdnbetere  set  forth." 
The  title  to  the  present  site  of  the  dty  <of 
Galveston,  under  grant  by  the  republic  to 
M.  B.  Menard,  of  January  25,  1836,  made  by 
virtue  of  an  act  of  tbe  Congress  of  the  tb- 
public  of  December  0,  1836,  was,  on  and  ]je- 
fore  the  2Sd  of  April,  1810,  vested  In  Menard 
and  bin  assodates,  composing  a  Jolnt'Stock 
company,  under  the  name  of  tbe  Galveston 
City  Company,  organized  for  the  purpose  «f 
establishii^  a  dty  thereon;  and  this  com- 
pany was  on  the  Stb  of  February,  1811,  by 
act  of  Cknigress  of  the  republic,  duly  incor- 
porated. At  a  meeting  of  tbe  stockholders 
April  18,  1838,  It  was  duly  ordained  that  "the 
care  and  control  of  tbe  entire  interests  and 
property  embradng  the  league  and  labor  of 
land  upon  which  the  dty  Is  placed"  sbould 
be  Tested  in  a  board  of  directors,  who  should. 
have  the  power  "to  lay  off  the  whole  of  the 
land  belonging  to  tbe  shareholders  Into  lots 
of  such  size  as  they  may  deem  proper,  sod 
to  sell  and  convey"  such  portion  and  at  such 
prices  as  tbe  board  may  deem  advantageous; 
tbat  the  directors  shall  appoint  an  agent, 
who  "sliaU  attend  personally  to  carrying  into 
effect  the  foregoing  •  •  *  under  the  or- 
der and  direction  of  the  board,  and  •  •  • 
contruct  for  making  a  survey."  The  prop- 
erty Vas  to  be  represented  by  1.000  shares, 
and  the  trustees  In  the  ngropinent  were  to  hold 
tbe  title  to  tbe  land  subject  to  tbe  orders 
of  the  sliareholders,  as  adopted  In  their  gen- 
eral meetings,  and  the  rules  and  regulations 
prescribed  by  them.  Tbe  trustees  were  au- 
thorised to  make  conveynncos  when  they 
ralgijt  be  required  by  the  stockholders  at 
their  general  meetings,  and  also  autlurlned 
to  jqipolut  mgtmtB  tor  tbe  'sale  of  tbe  ■kans. 


On  April  14,  1838,  at  a  meeting  of  tbe  ahare- 
bokiers,  ordinances  for  tbe  future  govern- 
aient  and  managemeut  of  the  rights  and  in- 
terests of  the  sharehoiders  of  tbe  company 
were  adopted.  Under  these  ondinanoee  ttie 
board  of  dh-ectors  were  autliorlaed  to  lay  olT 
the  whole  of  the  land  belonging  to  the  ahue- 
holders  into  lots  of  such  size  as  they  might 
deem  proper,  and  to  adl  by  deed  in  fee  sim- 
ple such  portions  of  said  lots  or  land  as  they 
might  deem  advantagewns.  The  ordinances 
did  not  authorize  the  directors  to  make  dona- 
tions of  the  lots.  It  was  also  made  the  duty 
of  the  Ixiard  of  directors  to  require  fpom  the 
trustees  of  the  company  a  deed  of  convey- 
«nce,  in  proper  legal  form,  for  all  the  land 
beld  by  tbem  Ip  trust  for  the  Galveston  City 
Oompany,  so  as  to  vest  the  title  for  tbe  same 
to  the  said  board  of  directors,  and  by  ros- 
olutioDs  tbey  vpere  instmcted  to  mate  applica- 
tion to  have  tbe  company  Incorpoctted.  At  a 
meeting  of  the  board  of  directors  hdd  In  1S88, 
prlOT  to  tbe  incorporation  of  the  Galveston 
City  Oompany.  the  dty  was  directed  to  be 
snrveyed  by  Johsn  D.  Oroesbeok,  who  was 
paid  for  his  serrlces  in  January,  1SS9,  and  In 
February  or  Mardi  ot  that  year  Sandusky 
was  employed  to  make  a  map  of  the  dty  in 
accordance  with  that  survey.  This  plat  or 
map  was  adopted  by  the  ahaieholdere  of 
•tbe  'Galveston  CXty  Oempany  on  November 
11,  183». 

The  books  of  the  company  show  that  on 
November  12,  1839,  at  a  shareholders'  meet- 
ing, a  resolution  was  passed  setting  aside 
certain  projierty  for  public  Improvements, 
and  ttiat  at  a  directors'  meeting  an  >order 
was  made  on  April  22,  1840,  before  the  in- 
corporation of  tbe  company,  which  reserved 
for  a  mai^et  place  the  sooth  half  of  blocli 
668,  and  other  lots,  to  be  conveyed  by  the 
company's  agent  to  the  corporation  of  the 
city  of  Galveston,  to  be  used  only  for  tbe 
purpose  of  a  market  place  for  public  con- 
venience. An  act  of  Congress  tncorpomtlng 
tbe  Galveston  Ctty  Company  was  passed 
Februory  25,  1841.  The  Sandusky  map  of 
18S9  was  lost,  but  there  was  another  San- 
dusky map,  of  1848,  which  Is  now  in  the  of 
fice  of  the  elty  company,  and  tnom  which 
there  was  a  lithograph  copy  made  In  181^. 
There  is  a  reference  on  the  margin  of  this 
map,  "Market  Square  in  block  560,  5G8.  and 
611."  On  April  30,  1841,  shortly  after  the 
incorporation  ot  the  company.  Gall  Borden 
made  to  tbe  directors  a  report  of  all  tmnsnc- 
tlons  of  tbe  organization  from  1830  down  to 
ttiat  date;  making  no  mention,  however,  of 
the  reservation  or  dedication  of  the  south 
half  of  block  568  for  market  purposes.  On 
February  12,  1847,  at  a  meeting  of  the  di- 
rectors of  the  city  company,  an  order  was  en- 
tered rescinding  the  dedication  of  the  south 
half  of  block  568  and  other  lots  for  market 
and  other  purposes.  At  a  meeting  of  the  di- 
rectors held  on  December  17,  1850,  there  was 
a  report  made,  in  whlcta  was  given  a  history 
of  the  camtB.uy'B  tiaDaactlona  to  tbat  date. 
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This  r^rt  nowhere  refers  to  tbe  south  half 
of  block  668.  Extracts  from  tbe  minntea  of 
the  proceedings  of  the  Galveaton  dtr  eonn- 
dl  of  Jaiiiiar7  28,  1878,  show  that  tbe  mar- 
ket committee  recommended  tbe  section  of 
a  market  house  dd  the  prop«ty  in  qtiestlon, 
and  an  ordinance  was  Introduced  tor  tbe  Is- 
suance and  sale  of  clt7  bonds  for  that  pm^ 
pose.  Plans  for  a  market  house,  and  bids 
for  Its  construction,  were  advertised  for,  but 
the  bonds  were  never  Issued  and  the  bouse 
was  never  built.  In  1876  several  communica- 
tions were  made  to  the  city  council  for  per- 
missions  to  lease  tbls  half  block.  At  a  meet- 
ing of  tbe  council  on  April  16,  1877,  tbe  com- 
mittee on  public  property  reported  that  this 
property  bad  been  buUt  upon,  and  was  oc- 
cupied by  parties  for  several  years,  who  bad 
not  paid  rent  since  1878  and  1874;  and  reso- 
Intifrns  were  adopted  fixing  the  rate  of  rent, 
and  requiring  the  ececntlon  ot  written  leases 
for  tile  property.  In  1879  tbe  city  council 
passed  a  resolution  that,  until  sucb  time  as 
the  city  is  in  a  financial  condition  to  erect 
a  market  house  on  the  property,  tbe  mayw 
be  authorised  to  lease  tbe  same.  Action  was 
also  bad  July  17,  1882,  with  respect  to  ter- 
minating the  permission  of  tbe  city  to  par- 
ties to  lease  tbls  ground,  and  fixing  the  pricn 
of  tbe  lease  of  the  different  lots.  Tbe  San- 
dusky maps  of  IMS  and  1815  have  been  rec- 
ognized by  tbe  Oalveston  City  Oompany  as 
authoritative,  and  sales  by  tbat  cmnpany  of 
lots  and  blocks  in  tbe  city  of  Galveston  have 
been  made  with  reference  to  these  maps, 
which  are  kept  in  the  private  office  of  that 
company.  The  city  for  many  years  has 
maintained  market  houses  on  blocks  660 
and  611,  which  were  donated  to  the  city 
for  public  markets  by  the  shareholders  of 
tbe  Joint  stock  company,  but  has  never  erect- 
ed a  market  bouse  upon  the  south  half  of 
block  668,  or  used  it  for  market  purposes. 
A  hook  of  the  Galveston  City  Oompany  giv- 
ing a  tabulated  statemmt  of  lota  and  landa 
donated  to  the  city  of  Oalveston  and  others 
was  put  In  evidence,  whicb  ctmtained  an  en- 
try, in  the  handwriting  of  J.  P.  Oole,  who 
was  tbe  ageat  of  the  company  from  1864  to 
1886,  marked  opposite  tbe  south  half  of 
block  568,  "See  order  of  Board  of  Directors, 
April  22,  1840";  but  this  entry  does  not  ap- 
pear upon  an  older  book,  from  which  this 
seems  to  have  been  copied.  The  present 
secretary  testlfled  that  there  Is  nothing  In 
tbe  records  of  the  company  as  to  tbe  prop- 
erty In  dispute,  except  the  order  of  April  22, 
1840,  reser^'lng  It  for  dedication,  and  the  re- 
scinding order  of  1847.  No  other  disposition 
has  ever  been  made  by  the  city  company  of 
this  property.  It  has  nevor  assessed  It  or 
.paid  any  taxes  thereon,  and  it  recognizes  and 
confirms  the  detllcatlon  of  the  property  as  It 
appears  on  the  map.  Three-fourths  of  its 
property  has  been  sold  by  the  company,  and 
all  sales  have  been  made  in  accordance  with 
and  by  reference  to  the  Sandusky  map.  The 
■annual  financial  statemrats  of  the  city  of 


Galveston  from  the  year  1870  to  ISSi  includ- 
ed this  half  block  as  public  property,  with  a 
valuation  set  i^iposite  It,  and  these  reports 
were  adc^ted  by  the  council  and  pub- 
lished in  the  newspapers.  Tbere  is  nothing 
in  the  records  to  show  an  acceptance  the 
city  of  Galveston  of  the  dedication  of  this 
property  on  tbe  5th  of  January.  1844,  as  al- 
1^^  in  plaintiff's  petition.  The  Oroesbeck 
map,  which  was  adt^ted  by  the  city,  does 
not  show  that  the  south  half  of  block  568 
was  reserved  or  dedicated  tor  a  market,  and 
tbe  report  of  the  conuutttee  to  the  dty  coun- 
cil In  1864  on  the  state  of  public  property,  In- 
cluding lots  and  blocks  donated  to  the  city 
for  public  use,  agreeable  to  the  plan  of  the 
city,  as  exhibited  at  tbe  first  sale  of  pn^er- 
ty,  nowhere  referred  to  the  south  half  of 
block  668  as  belonging  to  or  claimed  hj  the 
city.  The  defendant  Heffron  got  pcMsesalon 
of  the  pn^rty  In  controversy,  claiming  the 
improvements  thereon  by  purchase  from  the 
estate  of  Hendricks.  He  either  did  not  pur- 
chase the  improvementa  until  1880,  or,  if  he 
bought  eariler,  he  continued  to  pay  rent  to 
the  city,  in  the  name  of  HendrlckaT  estate,  aft- 
er that  date.  Hendricks  got  the  Improve- 
ments from  Spalding,  who  paid  rent  to  the 
city.  Heffron  sold  only  tbe  imjnoTements 
to  tbe  pipe  company,  and  baa  disclaimed  as 
to  the  land. 

By  the  second,  third,  and  ninth  asslgn- 
mente  of  error,  the  defendaat  contends  tbat. 
in  an  action  by  the  dty  to  recover  tbe  prop- 
claimed  to  have  been  dedicated  for  the 
purpose  of  a  market  place  tor  public  con- 
venience, tbe  city  must  allege  and  prove  a 
legal  title  to  the  proper^,  or  must  show  pos- 
session and  use  thereof  for  the  purpose  for 
which  the  dedication  was  made,  and  depriva- 
tion theretrf.  Tbe  facta  all^;ed  and  proved 
showed  tbe  purpose  ot  tbe  city  company  to 
dedicate  the  property  in  controvert  to  the 
city  of  Galveston  for  use  as  a  public  market. 
The  nature  of  tbe  dedication  was  such  tbat 
it  was  not  necessary  for  the  city  to  abow  an 
acc^tance,  since  tbe  company  designated 
the  ground  on  ita  map.  In  which  the  dty  of 
Galveston  was  divided  in  lots  and  blocks, 
and  bad  sold  lots  with  reference  to  such  des- 
ignation. The  public  had  an  interest  in  tbe 
.  dedication,  and  it  was  the  duty  of  the  dty. 
representing  tbe  public,  to  preserve  and  ad- 
minister the  property,  and  prevent  it  from 
being  misflppropriated.  It  Is  true  that  the 
dty  company  bad  not  been  incorpc«ated  at 
the  time  It  laid  out  tbe  dty  and  ordered  tbe 
dedication  of  tbe  property,  yet  the  acta  of 
tbe  company  subsequent  to  Incorporation 
showed  ratification,  and  at  tbe  time  of  the 
attempted  rescission  in  1847  the  company 
had  lost  ita  power  to  readnd  the  order 
which  the  property  was  reserved  for  dedica- 
tion. The  dty  company,  ever  since  tbe  re- 
scinding ordw,  lus  reo^Ised  tbe  original 
dedication,  and  does  not  claim  the  ptQi>erty. 
It  has  never  rendered  it  tor  taxation  or  paid 
taxes  thereon.  The  dty  has  continuously  for 
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more  than  40  years  recognized  its  obligation 
to  take  the  property  and  preserve  It  for  the 
uses  to  which  It  was  appropriated,  by  repeat- 
ed acts  of  the  dty  cotmcll,  and  claimed  It 
and  leased  It  as  public  property.  The  Bet- 
ting apart  of  the  property  as  a  public  mar- 
ket did  not  require  the  Immediate  erection 
of  a  bnildlng  in  which  produce  and  meats 
should  be  exposed  for  sale,  or  call  upon  the 
new  city  to  formally  accept  the  dedication. 
Property  or  lots  Intended  and  set  apart  for 
such  purpose  may  He  for  years  b^ore  the 
growth  of  the  town  or  the  needs  of  Its  in- 
habitants will  bring  them  Into  use;  and  the 
nature  of  the  use  as  a  market  place  for  the 
venders  of  meats,  vegetables,  and  other  ta- 
ble supplies  for  dally  consumption  does  not 
create  the  necessslty  of  erecting  an  expensive 
building  in  order  to  manifest  a  use.  It  seems 
to  OB  quite  clear  from  the  evidence  that  the 
city  has  always  treated  the  property  in  con- 
troversy as  a  trust  for  the  purpose  of  its 
original  dedication,  preserving  It  for  use 
when  the  growth  of  the  citv  might  demand 
it,  and  that  for  more  than  60  years  the  ac- 
tion of  the  city  company  has  heen  consist- 
ent with  snch  dedication,  for,  although  at 
one  time  it  undertook  to  revoke  the  dedica- 
tion. It  took  no  steps  to  reclaim  the  property, 
or  to  assert  any  right  thereto,  either  by  as- 
sessing It  for  taxes  or  offering  It  for  sale. 
There  Is  no  controversy  here  about  the  pur- 
pose to  dedicate,  w  the  acceptance  of  the 
dedlcotlon,  between  the  city  company  and 
the  cltj'  of  Galveston.  The  question  is 
whether  the  city  has  shown  a  title  upon 
which  it  can  maintain  the  suit  A  deed  was 
not  necessary,  nor  was  a  formal  acceptance 
by  the  city  necessary.  The  purpose  to  dedi- 
cate, and  the  sale  of  lots  with  reference  to  a 
plat  showing  such  dedication,  and  a  contin- 
uous recognition  of  the  right  of  the  public 
on  the  part  of  the  city  company,  and  an  ac- 
ceptance thereof  by  the  acts  of  the  city, 
were  shown;  and  these  acts  put  the  title  In 
the  city,  to  be  preserved  for  the  use  of  the 
public,  and  upon  snch  title  the  suit  was 
pnH^rly  maintained. 

No  other  questions  have  been  raised  by 
any  proper  assignments,  accompanied  by 
statements,  so  as  require  our  attention,  and, 
finding  no  error,  the  Judgment  of  the  court 
below  Js  In  all  respects  affirmed.  Affirmed. 


McCORMICK  V.  PINCH. 

(Court  of  Appeals  at  Kansas  City,  Mo.  June 
8,,  1003.) 

aALB  OF  HACHINS-RIQBT  TO  RBTURK— 8AT- 
ISFTINO  PURCHASBR— CONSTRUC- 
TION OF  CQNTBAOT. 

1.  A  contract  of  sate  of  a  com  binder,  pro- 
viding that  if  the  machine  aball  not  give  satfs- 
factimi  the  pnrchaser  will  not  tnlce  it,  gives  him 
the  right  to  refuse  to  keep  and  pay  for  it,  if  for 
any  reason  he  Is  not  satiafied  with  it,  though 
there  la  a  farther  proviidon  that,  if  oa  one 
day's  trial  It  does  not  work  well,  ha  shall  give 


immediate  notice,  and  allow  time  to  pnt  it  in 
order,  and,  if  it  cannot  then  be  made  to  work 
well,  he  shall  return  it. 

Appeal  from  CSrcuit  Court,  Vernon  Coun- 
ty; H.  O.  Tlmmonds,  Judge. 

Action  by  Harold  F.  McCormlck  against 
C.  T.  Finch.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Scott  &  Bowker,  for  appellant.  M.  T.  Jan- 
uary, for  respondent 

SMITH,  P.  J.  The  defendant  purchased 
of  the  McCormlck  Harvesting  Machine  Com- 
pany a  com  binder,  tor  which  he  executeil 
to  the  latter  the  three  promissory  notes  sued 
on,  and  of  which  plaintiff  has  become  the 
owner  by  assignment  Such  latter  (the  ma- 
chine company),  at  the  time  of  the  sale  and 
purchase,  entered  Into  a  contract  with  de- 
fendant to  the  effect  that  "•  •  •  if  ma- 
chine gives  satisfaction,  and,  If  not,  will  not 
take  it  •  •  *  This  machine  Is  warranted 
to  be  well  made,  of  good  material,  and  dur- 
able with  proper  care,  if,  upon  one  day's 
trial,  the  machine  should  not  work  well,  the 
purchaser  shall  give  Immediate  notice  to  said 
McOormIck  Harvesting  Machine  Company,  or 
their  agent,  and  allow  time  to  send  a  person 
to  put  it  in  order.  If  it  cannot  then  be  made 
to  work  welt,  the  purchaser  shall  return  It 
at  once  to  the  agent  of  whom  he  received  It, 
and  all  cash  and  notes  received  In  settlement 
will  be  refunded.  Continuous  use  of  the 
machine,  or  use  at  intervals  through  harvest 
time,  or  failure  to  notify  the  McCormlck 
Harvesting  Machine  Company,  or  their  agent, 
or  to  return  the  machine  as  agreed,  shall 
be  deemed  an  acceptance  of  the  machine  by 
the  undersigned."  The  defendant  by  his  an- 
swer pleaded  said  contract,  and  that  be  bad 
tried  said  machine,  and  it  had  failed  to  per- 
form the  work  for  which  it  was  purchased; 
that  It  was  of  no  value  for  any  purpose; 
that  he  was  dissatisfied  with  it;  that  he  bad 
offered  to  return  it,  etc.  The  replication  was 
a  general  denial.  There  was  a  trial,  which 
resulted  in  Judgment  for  the  defendant,  and 
plaintiff  appealed. 

The  appealing  plaintiff  complains  of  the 
action  of  the  trial  court  in  giving  the  de- 
fendant's fourth  Instruction,  which  told  the 
Jury  that  the  "defendant  had  the  right,  un- 
der his  contract  of  porchase  of  said  machine, 
to  refuse  to  keep  and  pay  for  It,  if  be  was 
not  satisfied  with  it  If,  therefore,  you  be- 
lieve, from  the  evidence,  that  defendant  was 
dissatisfied  with  it,  and  his  dissatisfaction 
was  not  feigned,  but  was  real  and  honest, 
no  matter  whether  his  reasons  for  being  dis- 
satisfied were,  in  the  opinion  of  the  Jury, 
good  or  bad,  and  that  within  a  reasonable 
time  after  trial  in  the  year  1900  defendant 
notified  the  agent  of  the  McCormlck  Harvest- 
ing Company  that  he  was  not  satisfied  with 
it,  and  offered  to  return  it,  your  verdict 
should  be  for  defendant  On  the  other  hand, 
if  yoD  shall  believe,  from  the  evidence,  that 
said  machine  did  give  satisfaction  to  the 
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defendant,  tken  you  should  return  a  verdict 
In  favor  of  plaintiff  fm-  the  fall  amowt  due 
on  the  notes  sued  on."  By  the  express  terms 
of  the  coatract  the  machine  was  to  glv*  satis- 
faction; otherwise,  the  defeBAant  was  not 
reanired  to  keep  it.  It  is  true  that  there  was 
a  farther  proTtelon  that  If,  upon  one  day's 
trial,  It  should  not  work  well,  the  defendant 
should  give  immeddate  notk:e  to  the  machine 
company,  or  Its  agent,  and  allow  time  to  put 
It  In  order,  and  that,  If  It  could  not  then  be 
made  to  work  well,  the  purchaser  should 
return  It,  etc.  The  evldoice  show*  that  the 
defendant  notified  the  machine  company  that, 
on  trial,  said  machine  did  not  work  wdl,  and 
that  the  latter  sent  an  acent  to  maJte  It  do 
so;  but  as  to  whether,  after  all,  he  succeeded, 
sodi  evldenoe  Is  qatbe  couiUctlnK.  It  does 
show,  however,  that  detendant,  from  the 
time  be  first  tried  the  maebiAc  uatU  he  de- 
clined to  have  anything  further  to  do  with 
It,  was  Insistent  that  it  was  not  aatiafactory, 
and  the  notes  giren  for  the  purchase  pElce 
sbomld  be  retiumed.  No  one  can  read  t&e 
contract,  and  give  to  the  words  there^  theto^ 
ordinary  meaning,  witboat  understanding 
that  something  more  was  required  than  that 
the  machbie  should  work  w^  before  deCead- 
ant  was  bound  to  keep  and  pay  for  It.  He 
was  net  boand  to  do  BO  tmleas  it  gave  utts- 
faction  to  him. 

Snppose  these  la  a  choice  between  machlnee 
for  cutting  corn  thatt  work  well.  It  may  be 
that  one  which  will  work  well  may  at  the 
same  time  be  heavier  thaa  another,  or  have 
more  side  dranght  thas  another,  or  It  may 
be  so  geared  as  to  re^rxrire  much  more  power 
to  propel  it  than  anather,  or  its  mMddnery 
may  be  compUcated,  and  so  CMkstnictBd  am 
to  eaBUy  get  oat  of  repair,  or  require  greater 
skill  and  care  In  operating  it  tbaji  is  at  the 
parebaser'fl  command.  How  ctta  it  be  said 
that,  although  it  worked  well,  nevertheless 
it  may  ntit  fail  to  give  setislbctlon?  Or 
why  dMuld  It  be  said,  where  a  bargainer 
has  reserved  the  right  to  elect  whether  he 
be  fully  pleased  or  not,  that  he  is  bound  to 
be  pleased  If  another  reasonable  or  InteUigent 
man  Is  pleased  with  the  work  of  suoii  ma- 
chlae?  It  seems  to  us  ttiat  under  tlie  con- 
tract Hie  defendant  bad  an  option  to  accept 
or  reject  the  madiine,  aceortHngly  as  it  gare 
him  satlsfaxtton  or  not  vWe  may  quote  aa 
applicable  hwe  what  waa  said  in  Wood  R. 
&  M.  Machine  Ca  v.  Smith,  50  Mich.  S65, 
15  N.  W.  906,  45  Am.  Hep.  &7.  which  was 
that:  "The  cases  where  the  parties  provide 
that  the  pnHnlsor  Is  to  be  sa  tided,  or  to  that 
effect,  are  of  two  classes;  and  whether  the 
particular  case  at  any  time  falls  within  the 
one  or  the  other  must  depend  on  the  special 
circnmstancea,  and  the  question  must  be  one 
of  constrncllon.  In  the  one  class  the  right 
of  decision  is  cotirpletely  reserved  to  the 
promisor,  and  without  being  liable  to  dis- 
close reasons  or  account  for  hla  course;  and 
a  right  to  Iminlre  into  the  grounds  of  bis  ac- 
tion, and  OTerba.ul  bis  delermlnatlon,  im  ab- 


Botately  excluded  from  the  promisee  and 
from  all  tribunals.  It  is  sufficient  for  the 
result  that  he  willed  It  The  law  regards  the 
parties  as  competent  to  contract  In  that  man- 
ner, and,  if  the  facts  are  auffldeat  to  show 
that  tb^  did  so,  their  stlpuladon  is  the 
law  of  the  case.  The  prctfnlsee  is  excluded 
from  setting  up  any  claim  for  remuneration, 
and  Is  likewise  debarred  from  questioning 
the  groimdB  of  declaioa  on  the  part  of  the 
promisor,  or  the  fitness  or  propriety  of  the 
decision  itself.  The  cases  of  this  class  are 
generally  such  as  involve  the  feelings,  taste, 
or  aensUHlity  of  the  promisor,  and  not  those 
gross  consideratlOTts  of  operative  fitness  or 
mechaodcel  utility  whl(^  are  capable  of  be- 
ing seen  and  appreciated  by  others.  But 
this  la  net  always  so.  It  sonetimes  happens 
that  the  right  Is  fully  reserved,  where  it  Is 
the  chief  ground,  if  not  the  only  one,  that 
the  party  is  determined  to  preserve  aa  us- 
qnaliOed  option,  and  la  not  willing  to  leave 
his  freedom  of  choice  exposed  to  any  con- 
tention or  sabject  to  any  contingency.  He 
is  resolved  to  p«mit  no  right  In  any  one 
else  to  Judge  for  him,  or  to  pass  on  the  wls- 
don  or  unwisdom,  the  Justice  or  injustice,  of 
hie  aetion.  Such  Is  his  will.  He  will  net 
enter  into  any  bargain,  except  upon  the  con- 
dition of  reserving  the  power  to  do  what 
others  might  regard  as  unreasonableL  The 
following  cases  sufflclectiy  illustrate  the  in- 
stances of  the  first  class:  Gibson  v.  Cranage, 
Sg  Mich.  49,  S3  Am.  Rep.  361;  Taylor  v. 
Brewer,  1  M.  &  S.  290;  McOarren  v.  Mc- 
Nnhy,  7  Gray,  ISO;  Brown  v.  Foster,  lia 
Mass.  136,  IS  Am.  Rep.  463;  Zaieski  v.  Cl&rk, 
44  Ocrnn.  218,  26  Am.  Bep.  446;  Rossi ter  v. 
Cooper,  23  Vt  522;  Hart  T.  Hart,  22  Barb. 
606;  Tyler  v.  Ames,  6  Lans.  2S0.  In  the 
other  class  tlw  promisor  is  supposed  to  under- 
take that  he  will  act  reasonably  and  fairly, 
and  found  his  detomlnatlon  on  grounds 
whicdi  are  Just  and  seaslble;  and  from  thenoe 
sprli^  a  necesaary  Implication  that  his  de- 
cIstoD,  in  point  of  correctness  and  the  ad- 
equacy ot  tbe  gronnds  of  it,  are  open  con- 
siderations and  subject  to  tbe  judgment  of 
Judicial  trlera  Among  the  eases  applicable 
to  tlils  class  ure  Daggett  v.  JiHinstm,  49  Vt. 
84&;  and  Hartford  Sorghum  Mfg.  Ool  v. 
Bniita,  48  Vt  &2S."  A  proper  ocmstruction 
of  this  contract  brings  it  within  the  first 
class  of  such  contracts.  Mfg.  Oo.  v.  Ellis,  68 
Mich.  101,  35  N.  W.  841;  Piatt  v.  Broderlck, 
70  Mich.  577,  38  N.  W.  679;  MeCormlck  Ma- 
chhie  Oo.  T.  Cochran,  64  Mfcch.  6S6,  31  X. 
W.  661. 

The  defendant's  evidence  tended  to  prove 
that  the  machine  company  endeavored  in  both 
the  season  that  defendant  purchased  the  ma- 
chine aud  In  that  following  to  make  the 
machine  wofIe  well  aud  give  satisfaction, 
and  after  it  had  failed  to  do  so  he  offered 
to  return  it;  but  the  agent  of  the  machine 
company  declined  to  accept  It,  saying  that 
he  would  have  nothing  further  to  do  with  it. 
Defendant  could  do  no  raoie  in  diat  tUcection. 
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Tbe  ginng  of  tbe  defendant's  infraction  is 
fully  justified  by  the  great  weight  of  per- 
tinent authority.  Biaine  t.  Knapp,  140  Mo. 
241,  41  S.  W.  787;  WtUUms  V.  Ry.,  85  ilo. 
App..  ioc.  cit.  HO;  Campbell  Printing  Prees 
Co.  V.  Thoip  (a  c.)  aa  Fed.  4i4.  i  l.  h.  a. 

and  the  cases  there  dted;  Machine  Do. 
V.  Hardware  OD...85  Mo.  App.  17& 

Xhe  Inatmctlen  fliirly  awi  fnUy  snbaritted 
tbe  entire  ease  te  the  Jury. 

Tbe  plaintiff's  Instroctton  revested  tbe 
BtfbmlaBloa  vpoa  what  we  think  was  an  er> 
nmeom  theory,  add  tt»ey  were  tbwefvre  prop- 
erly refused.  The  cbbb  cited  by  plalatlff 
from  14  3A0i.  App.  B02  (Pspe  Zton  ft  Hetal 
Co.  T.  Beat),  ire  do  not  Ibkik  aypUcaUe  herei 

No  Muon  Is  pneeiTsa  Dor  diatutfblng  the 
Judvmeiit,  wblcb  vlU  aocarttn^  bo  aflkmed. 
All  emcttr. 


CHXNN  T,  CHICAGO  &  A.  ET.  CO.* 

(Court  oC  Appeals  at  Kansas  City,  Mo.  Usf 

20,  1803.) 

CARRIERS  —  CARRtAOD  OF  OATTLB  —  HBliAT^ 
QUB8TI0NS  FOR  JURYWUDICIAI.  NO- 
TICK— P  L  BAD  IN  G— PIN  DI N  0  S . 

1.  lu  an  action  afainst  a  carrier  for  delay  in 
carriage  of  cattle,  evidence  considered,  and  held 
sufllcient  to  tak«  the  case  to  the  Jory  oa  the 
issoe  whether  the  dday  was  aareasoaaUe  and 
whether  the  ahrinkage  and  deprecl^oa  In  the 
cnttle  was  occasioned  thereby. 

2.  In  the  determination  of  defendant's  demor* 
rer  to  plaintifFB  erideuce,  the  erklenee  Intro- 
duced by  tbe  defendant  aboald  be  regarded  aa 
waived  07  iti  or  as  if  it  bad  never  been  intro- 
duced. 

3.  In  an  actfen  agahiHt  a  carrier  tbr  delay  in 
tbe  oarriacs  of  cattle,  tbe  court  may  take  j»- 
didal  notiee  of  the  fact  that  the  live  stock  traf- 
fic Increases  yearly. 

4^  In  an  action  against  a  canter  for  delay  in 
carriage  of  cattle,  tbe  eridenca  emmlBed,  and 
Aefd  to  make  a  Qoestien  (or  the  Jury  whether 
the  delay  had  been  occasioned  by  an  unavoid- 
able "car  fanrine." 

5.  Where,  In  an  action  agalBst  a  ceiTier  for 
d^y  in  tbe  canitge  (rf  cattle,  there  is  in  each 
count  of  the  petition  not  only  allegations  of 
detention  and  delay,  but  also  of  discrimination, 
but  tbe  latter  ionie  to  by  an  instructloii,  at  de> 
fendant's  reqwst,  witMram  fttoni  the  jnryt 
defendant  oanuot  thereafter  complain  that  the 
jury  did  not  find  on  all  tbe  Issues. 

Appeal  from  Clrcnit  Court;  liifayette  Cens- 
ty;  SaanMl  DttTl%  Mget 

Acthm  bw  Thoihfn  U.  CUdb  agMnt  -Qm 
Chicago  ft  Alton  Bulimy  Oempany.  Pnun-a 
Jndgineiit  tar  plrtntlB,  defendant  appeals. 
Affirmed. 

F.   Honston,   for  appellant  Alezander 
Graves,  for  respondent 

SMITH,  P.  J.  The  petition  Is  in  two 
counts,  the  first  of  which  Is  based  on  a  claim  | 
made  for  damages  occffsloned  by  the  unrca-  ' 
winable  delay  and  deteirtion  In  shipping  a  cer-  j 
tain  nnmber  of  cattle,  of  which  plaintlflf  was  ■ 
the  owner,  from  defendant's  Mayvlew  station  ■ 
to  Kansas  City,  In  consequence  of  which  such 
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cattle  sustained  extra  skrinkage  In  irelcbt 
and  depreciation  in  vahie;  and  tbe  second 
Is  based  on  a  claim  made  for  damages  occa- 
Bioned  by  the  unreasonable  delay  and  'de- 
tention by  d^eadant  in  shipping  a  certain 
number  of  hogs,  of  wblch  plalatiff  was  own- 
er, at  Its  Mayview  station,  to  Bloomington 
and  East  St.  Lenla,  Is  tbe  state  ot  IlUnote, 
In  eeoseqoenee  of  wliicb  sncta  hogs  eootained 
extra  shrinkage  !■  wdgtit  and  depreciation 
in  Taloe,  etc. 

After  a  general  denbil,  the  answer  to  tbe 
first  count  alleges  tbat  defendant  kept  a 
large  number  of  extra  live  itoeh  ears  ob  band 
wUcb  were  ordinarily  and  reasonably  soffl- 
clent  to  meeft  all  tbe  demands  of  past  ex- 
perience made  tqr  fftmwrs  and  shippers  atong 
Itf  lioesi  tbat  o>wing  to  tbe  extreme  drongbt 
pvmrtlbqr  in  llie  atflkes  throni^  whleta  Its 
llMs  wece  located'  and  operated,  aa  unusual 
and-  unpreeodflvtell  number  of  Ml  Mnds  of 
live  stoek  were  offend  for  sMpmeat  over 
its  ItatM,  by  reaoen  vbereof  It  was  unable 
to  ptompfly  meet  *U  tbe  demands  made 
upon  It  UK  stock  cniBt  Uiongh  It  used  ercry 
possible  effort  to  do  soj  tint  a  "oar  famW* 
praralled,  and  In  oonseqitenee  of  which  It 
was  unable  to  furnteh  tbe  phtlntlfP  the  cars 
required  untU  tin  Slat  day  of  Jt^,  IMll-HSie 
date  tbe  shipment  was  made. 

The  awma  to  tbe  second  eomt  was  8lm^ 
lar  In  auction  to  tbe  flnt  The  repUcatl<nai 
contnnrened  tbe  new  msttelr  plsaded  by  tbe 
answer.  Ttaere  was  a  Mai,  and  at  tbe  con- 
duslea  of  all  tbo  erMence  tUe  defbndt&t  in- 
turposcd  a  demur  Mb  ttmsto,  wbtob  was  by 
tbe  eoort  denied. 

Tbe  question  thus  rfllSBd  lb  wbetber  or  not 
the  erldenoe  adtaeed  by  tbt  plaintiff  estab- 
lished hto  prima  flftde  case,  entitllnB  tahn  to 
go  to  tbe  Jury.  On  1o(AteK  at  It  we  find  tbat 
it  tads  to  prove  that  tiie  plaintiff  was  tiw 
owner  ot  73  bead  e(  fat  cattle  and  148  bead 
o0  fat  biqpi,  and  tbat  cm  Jiriy  26, 1901,  bb  ro- 
quested  defendant  to  furnish  bitt  foor  cars 
on  the  29tta  at  its  Mnyrlew  stathm  la  wblf^ 
to  lAdp  bis  eattlo'  to  tbe  Eansss  Otty  mar- 
ket; thbt  mt  tbe  13fli  at  Jnly  be  mqwested 
defendant  to  fwDlsta  a  car  on  tbe  lOtb  In 
wMcb  to  rtrfp  part  of  tbe  boss  to  Koomlns>> 
ton,  and  on  the  ISth  be  sUU  farther  requested 
tbe  defendant  to  fnmisk  anotber  cor  fbr  tin 
ISth  to  so  to  East  LoulSL  It  appears,  fur- 
ther,  that  two-  days  after  be  had  reqmstod 
tbo  cattle  oara  be  went  to  tbe  def«ndanVs 
statlan  agent  and  tiM  him  tbat  bo  wanted 
to  know  for  certata  whether  the  cars  were 
gcdng  to  bo  fnmMiod  at  the  time  for  wblcb 
tb^  bad  been  re^Deated.  for  tt  not  be  wanted 
to  tHop  bia  cattle  where  ttaere  was  feed  and 
water,  and  thereupon  the  defendant's  agoit 
stated  tbat  be  felt  mne  be  plaintiff)  would 
get  tbe  cars,  aa  be  bad  requested  them  In 
ampde  time.  On  the  day  tbe  cars  had  been 
requested  tbe  plaintiff  drove  bis  cattle,  weigh- 
ed them  on  defendant's  scales,  and  put  tbem 
In  Its  stock  pens,  relytng  upon  tbe  asaaranee 
of  the  defendant's  agent  tbat  tbo  cars  would 
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be  fuFnlshe<l  to  ship  oat  on  as  requested. 
The  cattle  remained  In  the  defendant's  pens 
from  8  a.  m.,  July  29tb,  until  6:30  p.  m.,  the 
31st,'  or  58  hours,  without  food,  water,  or 
shelter.  It  further  appears  that  when  the 
cattle  reached  the  Kansas  City  market  on  the 
31st  they  had  sustained  extraordinary  shrink- 
age, and  were  greatly  depreciated  In  value. 
They  were  In  that  condition  which  Is  known 
In  market  parlance  as  "stale  cattle."  The 
shrinkage  and  depreciation,  as  all^d  In  the 
petition,  was  well  established  by  the  evt 
dence. 

The  evidence  was  amply  suflaclent  to  car- 
ry the  case  to  the  jury  on  the  Issue  as  to 
whether  or  not  the  detention  and  delay  was 
unreasonable,  and  as  to  whether  or  not  the 
shrinkage  and  depreciation  was  occasioned 
by  such  detention  and  delay.  The  hogs  were 
detained  from  July  16th  to  the  19th.  81 
hours,  and  what  has  just  been  said  In  re- 
spect to  the  detention  and  delay  of  the  cattle 
Is  equally  applicable  to  them.  The  contra- 
dictory evidence  adduced  by  the  defendant 
In  support  of  the  negative  of  the  Issue  Just 
referred  to  must,  In  the  determination  of  Its 
demurrer,  be  regarded  as  waived  by  It,  or 
as  If  it  had  never  been  Introduced. 

The  plalntlfTs  prima  facie  case  having  been 
established  by  practically  uncontroverted  evi- 
dence, it  devolved  upon  the  defendant  to  es- 
tablish the  excusatory  defense  pleaded  by  It. 
The  facts  pleaded  as  constituting  this  de- 
fense were  controverted  by  the  replication. 
While  the  defendant  adduced  evidence  tend- 
ing to  support  its  special  defense,  it  will  not 
do  to  say  this  was  not  contradicted  by  any 
evidence  of  the  plaintiff. 

As  negativing  the  defense  of  "car  famine." 
the  plaintiff  testified  that  on  the  evening  of 
the  29th  of  July,  from  the  repeated  assur- 
ances given  by  the  defendant's  agent,  he  felt 
so  sure  that  the  cars  would  be  furnished 
him  that  evening  he  took  a  passenger  train 
for  Kansas  City,  expecting  his  cattle  to  fol- 
low. That  night  his  hand  In  charge  of  the 
cattle  telephoned  him  that  no  cars  had  been 
furnished;  and  he  called  np  Starr,  defend- 
ants superintendent,  who  Informed  him  that 
he  bad  a  train  of  empties  at  Slater  (about  25 
miles  east  of  Mayvlew),  and  that  be  would 
have  his  cattle  loaded  out  early  the  next 
morning  (July  30tb).  But  he  did  not  do 
this,  and  the  cattle  did  not  arrive  In  Kansas 
City  until  7:30  a.  m.,  July  31st,  the  run  be- 
ing only  four  hours.  Besides  this  train  load 
of  empties,  which  Superintendent  Starr  said 
he  had  at  Slater,  plaintiff  counted  three  emp- 
ty stock  cars  standing  Idle  at  Odeassa,  and 
another  at  Ind^endence,  and  no  stock  in  the 
pens  at  either  place.  This  he  saw  himself 
as  he  went  up  on  the  passenger  the  evening 
of  the  29th.  So  far  from  a  car  famine,  there 
was  a  train  load  of  empties  at  Slater  and  oth- 
ers scattered  Idly  along  the  route  from  May- 
view  to  Kansas  City. 

Plaintiff's  testimony  graphically  explains 
the  hog  situation  as  follows:  "Q.  State  to 


the  Jury  with  regard  to  the  shipment  of  these 
hogs  to  Bloomlngton  and  East  St  Louis.  A. 
I  ordered  my  cars  on  the  morning  of  the 
13th,  one  car  for  Tuesday,  the  16th,  to  go 
to  Bloomlngton.  and  on  Monday,  the  15th, 
another  car  for  the  18th,  to  go  to  East  St. 
Louis.  The  hogs  came  In  on  Tuesday  morn- 
ing. Q.  What  day  of  the  month  was  that? 
A.  Tuesday  was  the  16th,  but  we  did  not  get 
the  cars  that  day.  I  asked  for  cars  Wednes- 
day. Wednesday  could  not  get  cars.  Wednes- 
day night  I  telegraphed  Mr.  Starr,  and  asked 
him  for  cars,  telling  him  I  had  no  water 
and  feed  there.  He  did  not  answer.  I  got 
no  answer.  Wednesday  night  I  went  to  the 
telephone  and  called  Mr.  Starr  up,  and  told 
falm  I  had  no  feed  and  water,  and  bad  an- 
other car  coming  the  18th.  and  if  I  was  not 
going  to  get  the  cars  I  wanted  to  know  It 
so  I  could  haul  them  to  Lexington  to  the 
Missouri  Pacific;  also  I  would  have  to  move 
the  others.  He  told  me  I  would  not  have  to 
do  that,  as  he  thought  he  could  get  me  the 
cars  next  day.  Q.  What  happened  then?  A. 
The  next  day  would  be  Thursday;  he  said 
be  thought  he  could  get  them.  I  talked  with 
the  agent  several  times  during  the  day  about 
the  cars,  and  he  said  they  would  not  talk  to 
him.  Q.  That  was  the  Mayvlew  agent?  A. 
Yes,  sir.  Thursday  night  I  telegraphed  to 
Mr.  Starr  that  the  stock  was  still  In  the  pens 
without  feed  and  water;  that  was  all  I  said 
to  him.  Friday  morning  I  still  heard  noth- 
ing. The  agent  said  he  could  not  hear  any- 
thing. Q.  What  day  would  that  be?  A. 
The  19th.  I  telegraphed  to  the  railroad  com- 
missioner at  Jefferson  City  If  tbey  would  not 
please  aid  me.   I  got  two  cars  that  nigbt" 

The  uncontradicted  evidence  of  Wm.  Kel- 
ley  and  W.  E.  Johnson,  two  large  stock  ship- 
pers, was  that  at  the  station  of  Hlgginsvllle, 
only  seven  miles  from  Mayvlew,  where  they 
shipped  from,  and  where  the  Missouri  Pa- 
cific Is  a  rival  of  the  defendant,  they  were 
getting  cars  from  defendant  in  abundance  ail 
through  this  month,  and  especially  at  the 
times  when  defendant  was  holding  and  de- 
laying plalntUTs  shipments  from  Mayvlew. 
They  also  testified  that  every  shipper  at 
HlgglnsvllJe  was  fully  supplied  by  defend- 
ant all  this  time.  Again,  the  defendant's 
own  evidence  shows  that  It  was  using  too 
many  of  Its  stock  cars  off  Its  Western  divi- 
sion, extending  from  Roodhouse  to  Kansas 
City  (which  the  evidence  showed  famished 
it  50  per  cent,  of  Its  stock  traffic),  In  supply- 
ing Its  stock  cars  to  the  Chicago,  Lake  Shore 
&  Eastern  Railroad,  which  had  a  contract  tor 
shipping  rails  from  the  Illinois  Steel  Com- 
pany at  South  Chicago  to  the  M.,  K.  &  T. 
system  down  In  Texas. 

Mr.  Fellows,  superintendent  of  car  service 
on  the  Chicago  &  Alton  Railroad,  testified 
for  defendant  that:  "Q.  It  seems  he  [A.  D. 
Bethard,  superintendent  of  the  M.,  K.  &  T. 
Railroad  car  service]  telegraphed  you  as  fol- 
lows from  Denlson:  'We  have  returned  25 
your  stock  cars  and  tracing  tcx  balance,  and 
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will  get  them  hurried  to  you  aa  quick  aa  pos- 
sible. Those  jost  received  will  be  hurried 
to  destination  and  released  soon  aa  possible 
and  returned  to  yon.'  So  that  was  only  two 
days  preceding  the  time  when  Mr.  Ghlnn,  the 
plaintiff  here,  was  wanting  cars  at  May- 
view,  and  you  bad  yonr  stock  cars,  accwding 
to  this  telegram,  scattered  down  there,  and 
Betbard  hunting  them  up?  This  was  the 
state  of  affairs,  was  tt  not)  A.  We  had 
some  of  our  cars  down  there;  yea,  sir.  Q. 
The  Western  dtvislon  was  demanding  stock 
cars,  and  yon  could  not  supply  the  demand? 
A.  Tbat  la  right.  Q.  Now,  Mr.  Fellows,  if 
your  stock  cars  had  not  been  employed  In  the 
steel  bnsinMs— the  transportation  of  steel 
rails— -you  conid  liaTe  met  the  demand  for  the 
stock,  and  the  facilities  would  hare  been  bet- 
ter? A.  Certainly;  If  they  had  run  the  cars 
back  empty,  the  demand  then  could  bare 
been  supplied.  Q.  The  demand  then  could 
have  been  supplied  if  they  had  ran  them 
back  empty?  A.  Yes,  sir;  after  they  bad  got 
the  rails,  tf  they  bad  sent  tbem  back  emp^." 
Mr.  Fellows  further  testlfled  that  In  the  year 
1900  the  C.  &  A.  had  on  hand  019  stock  cars, 
while  in  the  year  1901  It  had  only  660  stock 
cars. 

It  Is  a  matter  of  current  history— of  which 
we  may  take  notice— that  the  live  stock  traf- 
fic Increases  yearly,  and  yet  It  seems  tbat  the 
defendant,  according  to  this  evidence  of  Its 
agent,  bad  decreased  ita  fadlltlea  as  a  com- 
mon caiiler  for  han^Wwy  the  live  stock  touri- 
ness. 

Assuming  that  every  fact  alleged  in  the 
defendant's  answer  as  constituting  its  spe- 
cial defense  had  been  proved,  would  any 
court,  in  the  face  of  the  pialntUTs  counter- 
Tailing  evidence,  which  we  have  Jnst  noticed, 
have  been  warranted  In  peremptorily  in- 
structlng  the  jury  to  find  for  the  defendant? 
Here  was  a  controverted  Issue  of  fact,  and. 
such  being  the  case,  it  would  have  been  a 
glaring  invasion  of  the  province  of  the  Jury 
by  the  court  to  have  given  such  an  Instrac- 
tlon. 

There  are,  of  course,  cases  where  such  an 
Instmction  may  with  propriety  be  given,  as, 
for  example,  where  the  plaintiff's  case,  un- 
der the  pleadings,  turns  wholly  on  the  con- 
struction of  a  contract,  the  construction  of 
which  Is  fldmply  a  question  of  law,  or  where 
the  answer  admits  the  plaintiff's  cause  of 
action,  and  sets  up  new  matter  as  a  defense, 
and  the  evidence  falls  to  make  out  a  prima 
fade  defense.  Ordinarily,  when  the  plain- 
tttr  produces  parol  evidence  to  support  his 
action,  or  when  the  defendant  has  pleaded 
new  matter  as  a  defense  and  produces  parol 
evidence  to  support  such  defense,  the  issue 
of  fact  should  be  submitted  to  the  Jury.  The 
evidence  may  be  all  one  way,  yet  It  is  for 
the  jaij  to  say  whether  they  believe  the  wit- 
ness or  not.  The  court  has  no  right  to  tell 
the  jury  that  they  must  believe  the  witnesses 
of  one  party  or  disbelieve  those  of  the  other. 
This  liaa  be«i  the  well-settled  role  in  this 


state  for  a  long  time.  Bryan  v.  Wear,  4  2do. 
106;  Vaulx  v.  Campbell,  8  Mo.  224;  Gregory 
V.  Chambers,  78  Mo.  294;  Wolff  v.  Camp- 
bell, 110  Mo.,  loc.  clL  120, 19  S.  W.  622;  Gan- 
non V.  Gaslight  Co.,  145  Mo.  515,  46  S.  W. 
968,  47  S.  W.  907,  43  L.  H.  A.  505.  Accord- 
ingly, the  deduction  is  irresistible  that  the 
action  of  the  court  In  refusing  the  defend- 
ant's peremptory  Instruction  is  subject  to  no 
Just  criticism. 

The  defendant  further  objects  tbat  the  Jury 
did  not  render  a  verdict  on  all  the  issues 
made  by  the  pleadings.  It  Is  true  that  in 
each  count  of  the  petition  there  was  coupled 
with  the  allegation  of  unreasonableness,  de* 
tentlon,  and  delay  that  of  discrimination  of 
the  defendant  against  the  plaintiff  as  a  shii)- 
per;  bat  this  latter  issue  at  the  conclusion 
of  the  evidence  was,  by  an  instruction  given 
at  the  def«idant'8  request,  withdrawn  from 
the  Jury.  It  does  not  therefore  lie  in  the  de- 
fendant's mouth  to  complain  tbat  the  Jury 
did  not  render  a  verdict  on  all  the  Issues 

I  made  by  the  pleadings. 

I  Our  attention  liaa  been  called  to  no  vice  in 
any  of  the  plalntUTs  instractlons.  Those 
given  for  defoidant  were  extremely  liberal 
to  it. 

Tlie  petition  snfBcIently  states  a  cause  of 
action,  and  Is  supported  by  evidence  quite 
ample  to  support  the  verdict,  and  It  must  fol- 
low that  the  Judgment,  which  was  for  plain- 
tiff, most  be  affirmed.  Ail  concur. 


SOVEREIGN  CAMP  WOODMEN  OF  THE 

WORLD  v.  WOOD  et  al.* 
(Court  of  Appeals  at  Kansas  City,  Mo.  Jane  8, 
1908.) 

INTKRPLBADBIU-BIIX—SUFPIciHINCT— DOUBT 
AS  TO  MATTER  OF  LAW— COSTS. 

1.  A  bill  of  interpleader  by  a  mutual  benefit 
association,  alleging  tbat,  on  the  death  of '  a 
member,  nls  widow,  who  was  formerly  beue- 
ficiary  lo  his  certificate,  claimed  the 'amount 
thereof,  alleging  that  a  sul^titution  of  the  bene- 
ficiaries which  had  been  made  was  the  result 
of  undue  influence,  did  not  show  that  one  of  the 
contesting  claimants  was  clearly  entitled  to  the 
fund,  but  stated  facts  entitling  complainant  to 
relief. 

2.  A  bill  of  interpleader  may  be  maintained 
where  the  doubt  aa  to  which  of  the  claimants 
of  the  fund  la  entitled  thereto  is  a  doubt  as  to 
matters  of  law,  and  not  as  to  matters  of  fact. 

8.  A  showing  in  an  answer  to  a  bill  of  in- 
terpleader that  one  of  the  contestiug  claimants 
is  entitled  to  the  fond  cannot  affect  complain- 
ant's right  to  relief  by  having  the  Interpleas 
filed. 

4.  'Where  complainant  in  a  bill  of  Interpleader 
has  acted  in  frood  faith,  and  Is  entitled  to  re- 
lief, he  is  entitled  to  his  costs  out  of  the  fund. 

o.  Where  complainant  in  n  bill  of  interpleader 
is  allowed  his  costs  out  of  the  fund,  these  costs 
will  be  charged  against  the  party  whose  claim 
to  the  fund  la  found  to  be  invalid. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  Gibson,  Judge. 

Bill  by  the  Sovereign  Camp  Woodmen  of 
the  World  against  Ida  R.  Wood  and  others. 


•RdMsilns  dsnlad  June  IS.  IKH. 
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From  a  decree  for  plaintiff,  defendanta 
BroBdwell  and  Ste\\-art  appeal.  Afflrmed. 

Frank  Tltns,  for  appellants.  Brown, 
Harding  St  Brown,  for  respondent 

BLLISON,  J.  TMs  Is  a  proceeding  by  a 
bill  Id  equity  to  require  the  defendants  to 
lnterpl«id  for  a  certain  sum  of  money  al- 
leged to  be  due  from  plaintiff  to  one  or  tbe 
other  of  defendants.  Tbe  court  snertalned 
the  bill,  and  ordered  ttet  plalntifF  deposit 
tbe  som  in  court,  and  tbnt  defendants  inter- 
plead therefnr.  and  that  plaintiff  have  Its 
costs  and  |100  attomsy's  fee  oat  of  the  fund. 
Defendants  BrQadwell  and  Stewart  appeal. 

It  appears  from  plaintiff's  petition  that 
plaintiff  Issued  its  beneficiary  certificate  to 
one  Dr.  Wood,  payable  at  his  death  to  his 
wife,  tbe  defendant  Ida  Wood,  for  f2,000; 
that  afterwards  said  Wood  pcscvred  plain- 
tiff to  change  such  benefteiary,  cancel  said 
certlflcate,  and  Issue  a  new  one,  for  the  same 
sum>  with  his  slaters,  Broodwell  and  Stew- 
art, the  other  defendants,  as  benefieiaries; 
that  Dr.  Wood  died,  and  proofs  of  death 
were  duly  made  by  the  latter  defendants; 
that  defendant  Ida  otatlms  tbe  fund,  and 
threatens  suit,  on  tbe  ground  that  the  oth- 
er defendants  by  undue  Influence  and  per- 
suasion prevailed  upon  Dr.  Wood  to  make 
the  change  of  beneficiary,  and  that  be  was 
mentally  Incapacitated  to  transact  business 
when  he  procured  tbe  cha>nge  to  be  made. 

1.  When  It  appears  that  there  are  con- 
flicting claims  to  a  sum  of  money  owing  by 
tbe  debtor,  each  with  a  color  of  or  apparent 
right,  and  tbe  debtor,  being  disinterested  as 
to  the  rights  of  either,  would  haraii^  a  suit 
by  the  other  If  he  paid  to  tMMs,  bs  may 
maintain  a  bill  of  lQten)1eader.  State  ex 
rel.  T.  Knmpff;  63  Mo.  App.  336;  EoaeBc  t. 
Farmers'  Bank,  119  Mo.  84,  24  8.  W.  744; 
Sullivan  V.  Knights  of  Father  Ifathew,  73 
Mo.  App.  45. 

2.  While  the  mere  statement  In  the  bin  of 
the  exlstanee  of  conflicting  claims,  wltbout 
statlDg  tbelr  nature  or  upon  what  they  are 
based,  wilt  not  be  safflclent  (Robards  v. 
Clayton,  49  Mo.  App.  608;  Tarrian  v.  Btrr- 
rlen,  42  N.  J.  Eq.  1,  10  MX.  876),  yet,  when 
the  bill  shows  tbese  additional  requlsttes,  it 
states  a  case  for  tbe  InteqNnltlon  of  a  court 
of  equity. 

3.  It  Is  furthermore  true,  as  shown  by 
defendants,  that  where  the  bill  abows  that 
one  of  the  claimants  Is  unquestionably  en- 
titled to  tbe  property  or  money,  and  that 
tbe  other  has  no  valid  claim,  the  bill  will 
not  He.  Crass  v.  Ry.  Co.,  96  Ala.  447,  11 
South.  480. 

4.  But  it  does  not  appear  from  the  present 
bill  that  one  of  the  claltnants  Is  cotalnly 
entitled  to  the  money.  It  alleges  that  de- 
fendant Ida  Wood  claims  that  the  certiflcnte 
in  her  favor,  and  which  she  retained  and 
refused  to  surrender,  was  procured  to  be 
canceled,  and  the  new  one  Issued,  by  the  un- 
-"^e  influence  of  tbe  other  defendants,  and 


that  her  husband,  Dr.  Wood,  was  mentally 
Incapacitated  for  bustness.  This  presented 
such,  a  case  of  doubt  as  to  law  aad  £act  as 
Justified  the  plaintiff  in  caUlng  In  tke  aU 
of  a  court  of  equity. 

5.  It  has  been  sometimes  sugseeted  that 
tbe  ctoubt  as  to  wtdoh  of  the  dalannts  Is  en- 
titled to  tbe  thing  claimed  by  them  must  be 
a  deubt  as  to  tbe  facts  upon  which  their 
clafans  am  fbunded.  and  tliat  a  doubt  as  to 
the  law  wmdd  not  juattff  an  ixiterplaadw. 
A  remain  In  Stiperviaarn  v.  Alfondt  66  Miss. 
631,  3  South.  24S,  7  Am.  St.  Bep.  6B7»  seeans 
to  Justify  tbe  Mggeetlon.  But  when  it  is 
conslderccl  that  the  obftat  of  a  blU  of  in- 
terplBBdcr  is  to  sam  the  debtor  or  other 
party  In  possssoton  of  ttae-  thing  cMaaed 
from  tbe  bnsrd  of  payteg  to  tbo  wn>ng  par- 
ty, as  weU  as  tbe  harassment  of  suits,  it 
seems  to  b»  clear  tbat  a  itoubt  of  the  law  as 
to  tlie  opposing  <^ms  sbould  Justify  a  bill 
for  an  Interi>lea  ae  w«11  aa  a  donbt  of  fact 
And  so  it  has  been  deeUtoO.  Crane  t.  Mc- 
Donald, 118  m.  Y.  648.  23  N.  B,  931. 

e.  The  defendants  BraadweH  and  8tew>- 
art  have  flted  an  elaborate  brief,  eactean^ 
Ing  to  show  and  dennnstrnte  tbat  they  are 
entitled  to  the  money  due  from  tbe  plaintiff 
society,  and  tbat  the  claim  ef  Ida  B.  Wood, 
widow  efoKsald,  la  111  fonaAad  and  wtttaont 
legal  support  All  that  may  be  tme^  and 
yet  not  affect  the  qverthm  of  plalntlfl's 
rlgbt  to  have  tbe  In&irpleH  ffied,  and  tbe 
C(»i!teBt  made  Itt  ooheIv  wfaioli  tbna  and 
place  all  that  has  been  said  here  as  to  tbe 
mei^tts  of  tbe  respective  daiam  wttl  leedTe 
a  bearing  and  doe  eonsldeHitlan. 

T.  Tbe  court  allowed  to  tbe  inta^rinder 
Its  costs,  Including  9100  as  atlonwy'a  fees, 
all  to  be  lAM  ont  of  tbe  ftmd.  We  IbtDb  tlie 
court  acted  wtdiln  ttie  rata  In  maMng  sn^ 
allowance.  That  nde  la  tbat  wUen  liia  plain- 
tiff in  tbe  Interplea  Uaa  acted  ta  goad  fattb. 
and  has  grounds  upw  whloli  to  Imbb  Ua  call 
for  the  Interpoaltloa  of  a  eonrt  of  e4|iilty, 
requiring  tbe  advwse  cteknaatB  to  tnter- 
plead,  he  is  entitled  to  his  costs  out. of  the 
fund  Id  his  bands^  or  \rtilidi  he  may  pa^  In- 
to court.  And  these  eoata  may  Inotuda  an 
attom^'s  J>eL  Louisiana  Lattery  r.  Obtili 
(C.  C.)  le  Fed.  20.  Tbe  reason  of  tbe  rule 
hi  allowing  an  attorney's  fee  in  ctuoa  of 
like  natUR  will  be  foanA  dlacnuna  la  Ttna- 
tees  V.  Qreenougfa,  105  U.  &  BW,  26-  U  Ed. 
115T. 

&  Objectton  la  made  lb  tbl»  ease  by  de- 
fendants Broadwell  and  Stewart  on  tbe 
ground  that  tbelr  claim  to  the  fond  la  the 
valid  claim,  that  tbe  clalas  of  Ifla  Wood  Is 
vi-boUy  without  merit  avd  Uiat  ttiey  m«  en- 
titled to  the  whole  fund,  witboat  depletion 
by  costs  which  they  hid  no  part  In  mak* 
Ing  nec^sary.  Tbe  reply  to  tbta  ia  that 
where  the  plaintiff  In  tbe  Intoplea  is  the 
disinterested  bolder  of  tbe  ftind,  be  Is  en- 
titled to  the  protection  o(  tbe  court  In  its 
payment;  tbat  the  saecesaCal  and  rigbt^l 
claimant  singly  baa  tbe  mlafortane  to  bave 
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bis  right  dtopnited  by  a  conteartlDg  clalmaTit, 
vrUch  Is  tb«  Muse  of  tbe  costs  being  cbar- 
sed  against  tbe  fand.  Bat  in  tlie  end  tbe 
wbole  costs.  lH]ndlBg  that  taken  ont  of 
the  fond  for  tbe  plabitMr,  ttUI  be  cterged 
against  the  party  whose  Invalid  claim  caus- 
ed tbe  proceediiv  t»  be  Instltntsd.  11  Eucy. 
Plead.  &  Prac.  475;  Tiedeman's  Eq.  Jnr.  8 
573;  Farley  v.  Blood,  10  Post.  373;  Michi- 
gan Plaster  Co.  T.  White,  44  Mich,  25.  30, 
5  X.  W.  1088;  Loulsiaaa  Lottery  t.  Clark 
(C.  C.)  1«  Vea.  20;  Cowtan  t.  Williams.  9 
Ves.  Jr.  107;  Hendry  v.  Key,  1  Dick.  2S1; 
DowBon  T.  Haxdcastle,  2  Cox,  27& 

Upon  tbe  whole  raesTd,  we  entertala  so 
doubt  bnt  thfrt  the  Judgaieat  sbouM  be  af- 
flrmed.  All  eoncnc 


FBIiUCB  T.  McKIUJP  et  aL* 
(Court  of  Appeals  at  Kansas  Glty,  Mo.  Jute  8, 

1008.) 

LEASE-eFFECT  A3  HORTGAOB-FAtLURB  TO 
RBCORD— DEES  OF  TRUST— V AUDIT T 
— M ISREPRESENTATION. 

1.  A  lease  providiog  that  all  tbe  property  of 
the  lessee,  whether  sabject  to  legal  ezemptlMi 
or  Dot,  shall  be  bound,  and  subject  to  the  pay- 
ment  of  the  rent,  is,  as  between  the  parties,  a 

mortsage. 

2.  As  to  creditors  of  the  le«ee  tiie  agreement 
is  void  if  not  recorded. 

3.  Under  tke  agreement  tbe  laodkwd  coaM 
nmintnin  replevin  for  the  lessee's  goods  on  de- 
uiilt  in  payment  of  rent. 

4.  A  lease  provided  that  all  the  pmpMtr  Ot 
the  leasee,  wtiethar  exempt  or  not,  Bhonla  be 
liable  for  rent:  but  was  not  recorded,  and 
bence  not  valid  as  against  creditors  of  the 
lessee.  The  lessee  became  in  default  for  rent, 
and  applied  to  a  credttmr  for  assistance.  This 
creditor  and  his  attorney  advised  the  lessee  that 
tbe  lease  constituted  a  mortgage  under  which  the 
landlord  could  take  all  the  lessee's  goods,  and 
that  the  landlord's  rights  were  saperior  to  those 
of  the  creditor,  and  by  meaos  of  such  rapresen- 
tadon  induced  tbe  lessee  to  borrow  a  sum  of 
money  to  pay  the  overdue  rent,  and  to  exe<!nte 
a  deed  of  tmst  to  secure  such  sum  and  the 
creditiM-'s  pre-exUtfaig  claim.  Sekt,  that  tbe 
representation  that  the  landlord's  rights  were 
superior  to  those  of  tbe  creditor,  ttaou^  false, 
WHS  not  as  to  a  matter  aflecting  the  peconiary 
interest  of  the  lesMe,  and  hence  did  abt  render 
the  deed  of  tract 'toU. 

Appeal  from  Clnmlt  Court,  Jackton  Goon* 
ty;  Henry  U  McCons,  Spodal  Judge. 

Aedon  by  Sanrael  Feltori  tt  trtwCee, 
against  Mm  U.  A.  McKBl^  and  otbers. 
From  a  judgment  for  defendants,  plaintlg  ap- 
peals. Reversed. 

Karnes,  New  &  Kraotboff,  for  appellant 
Geo.  B.  Watson  and  James  O.  Smith,  ttx  re- 
^ndents. 

BROAPDUS,  J.  Tbe  plalntlfF  snes  In  re- 
pIcTln  as  trustee  In  a  certain  deed  of  trust 
executed  by  the  respondents  npon  a  stock  of 
lalllinery  goods  and  fixtures  conveyed  to  blm 
to  secure  a  note  executed  by  respondents  to 
Prankel,  Ftenk  &  Co.,  wholesale  milliners  In 

•Rebearlor  dented  Jane  22.  1908. 

1 1.  See  Cbattel  MartgnSM.  voL  |^  Oast  Dig.  |  II. 


Kansas  City,  Mo.   Tlie  note  was  few  tiie  sum 
of  9905.3U,  and  dated,  as  was  also  tbe  deed 
of  tmst,  tbe  8th  day  of  June,  1901,  and  due 
one  day  after  date.   At  the  time  of  tbe  exe- 
cution of  tbe  note  and  deed  of  trust,  as  well 
as  at  the  time  of  the  issuing  at  tbe  writ  here- 
in, tbe  property  In  controversy  waa  situated 
in  a  building  at  ninnber  1300  Grand  avenue, 
in  said  city,  wbich  baUdiac  was  owned  by 
Jenkins,  who  was  tbe  re^ondents'  landlord. 
At  the  time  of  tbe  execntkia  of  tbe  note  end 
deed  of  trust  respondents  were  Indebted  t» 
the  appellant  for  millittery  goods  bought  by 
tliem  from  appellant,  and  alse  indebted  to 
Jenkhis,  their  lendlerd,  for  rea*.  and  tbe  note 
was  made  to  Inclnde  both  of  said  bidcbted- 
nees..  On  S^rtember  20,  1900,  Mrs.  MeEillip 
rented  said  building  at  iao»  Gnnd  aTeoue 
from  aald  JeidElns  fer  a  teraa  of  three  years 
at  a  rental  of  ^tOO  per  montlii  payable  ia 
advance  oa  tbe  let  day  of  eacb  mootb.  By 
the  terms  of  tbe  lease,  wbicfa  was  in  writ- 
ing. It  was  preirlded  tbat:   "In  default  of  tbe 
payment  of  any  installment  of  rent  for  five 
days  after  tbe  same  ia  due,  she  [the  tenant] 
wDl,  at  the  request"  of  tbe  landlord,  qnit  and 
stareoder  to  bim  the  poasea8l<m  <tf  tbe  pseii>- 
ises;  but  for  such  cause  the  obligation  ta  pay 
rent  shall  not  cease.   And  it  was  farther  poa- 
Tided  that  all  ber  property,  wbetber  atdijeet 
to  legal  exemption  or  not,  should  be  bound 
and  subject  to  tbe  payment  of  the  rent.  Tbda 
lease  was  not  acknowledged  and  recorded. 
It  was  shown  tbst  jmt  prior  to  the  execu- 
tion of  the  note  Mta  McKllIip  bad  aone  trou- 
ble wifb  bcr  landlord,  and  ttet  idw  waa  is 
arrears  In  tbe  paynent  of  ber  rent  Her 
landlord  neUfled  ber  to  vacate  tbe  buUdiiig, 
whereupon  sbe  telephoned  Frankel,  Frank  & 
Co.,  and  asked  for  an  IntcvTiew  with  tbeaa. 
This  was  gvanted  throngb  a  mendier  o£  tbe 
firm  by  tbe  name  of  Dan  I<yims,  wtaeoHn 
sbe  explained  to  bim  ber  trouble  wUb  hec 
landlord,  at  wbleb  time  IdywB  called  for  tte 
lease  in  questloii,  ani  aaUi  "I  wlU  take  thia 
down  and  shew  our  lawyer."  Aad  wben  aba 
said  sbe  wonld  mortgage  tbe  datusea  of  tba 
store  to  a  "chattel  mortgaca  matf  *  to  get  tbe 
balaaoe  of  tbe  rest  dao,  be  told  bca  not  to  do 
it;  not  to  do  anything  until  be  came  back  in 
tbe  mornlag,  or  natU  ha  aaw  baa  agato.  Ha 
came  back  Jiezt  motnlns  with  Ua  lavyer, 
tbe  plaintifr,  bringing        Urn,  aoeording  to 
Mrs.  McKlUtp'B  erldeaee,  tbe  neta  anA  deed 
of  trmt  abcady  prepared.   Tba  plaintiff, 
bowerer.  teatiflsA  tbat  be  waoA  baet  to  bis 
olflce  on  the  same  day  and  got  then.  At 
said  Interview,  aecw^g  to  Mrs.  McKttllp'a 
testimony,  LywiB  said  to  her:   "Tbla  leas^  aa 
it  reads,  ia  a  aort  of  an  Ironclad  lease.  Mr. 
FeUcr  will  czpbbi  It  to  you."  Mr.  Feller's 
eiqplanatlon  was  tbat:   **Aecerdlng  to  the 
terma  of  this  lease,  aa  you  ate.  behind  in  rent, 
and  he  baa  demanded  possession  of  tbe  room, 
Mr.  J^fcina  can  turn  yon  ont  inuuedlatoly, 
and  teke  poaeeaskm  at  once.  He  can  sue  yon, 
and  get  Jodgment  inside  of  five  days,  and  do 
wbat  he  pleases  witb  tbe  fixtures  and  your 
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stock,  and  yon  will  be  under  that  Jtidgment 
That  Judgment  will  stand  against  you  for  the 
balance  of  this  lease— for  the  balance  of  the 
years— no  matter  where  you  are."  She  said 
to  him,  "Can  he  take  everything?"  EUs  an- 
swer was,  "From  that  thing  [the  lease],  he 
can  take  everything  you  have  got"  She  tes- 
tified that  they  told  her  that  they  would  pro- 
tect her  through  the  summer,  and  would  see 
that  she  did  not  suffer;  that  she  told  them 
that  the  fixtures  belonged  to  her  daughter, 
the  co-respondent,  as  she  had  given  her  a  bill 
of  sale  on  them  for  money  loaned;  that  the 
daughter  was  asked  to  sign  the  deed  of  trust, 
but  declined  to  do  so  until  she  waa  told  that, 
if  she  did  not,  Mr.  Jenkins  could  take  every- 
thing under  the  terms  of  the  lease,  becajise 
of  the  nonpayment  of  the  rent  Miss  McKil- 
lip  finally  gave  her  consent,  and  signed  tlie 
paper  also.  The  evidence  tended  to  show 
that  Mrs.  McKinip,  who  had  previously  been 
in  the  millinery  business  at  Colby,  Kan.,  on 
October  1,  1900,  opened  a  store  in  Kansas 
City,  Mo.,  at  the  number  already  described; 
that  prior  to  going  into  business  she  con- 
sulted Frankel,  Frank  &  Co.,  who  advised 
her  to  rent  the  building  In  question,  and  also 
as  to  the  fixtures  she  would  need,  the  car- 
pets for  the  fioors,  and  the  shades  for  the 
windows;  that  they  also  advised  her  what 
kind  of  goods  to  buy  for  her  business;  and 
that  she  bought  largely  from  them.  After 
the  execution  of  the  deed  of  trust  and  note, 
no  further  rent  was  paid  by  respondents,  and 
on  the  8th  of  July,  1901,  this  action  was  In- 
stituted, under  which  the  goods  and  fixtures 
were  taken  by  plaintiff,  and  later  sold  under 
the  deed  of  trust.  The  Jury  found  the  goods 
and  fixtures  to  be  of  the  value  of  $1,800;  that 
respondents  were  indebted  to  appellant  for  the 
amount  of  the  note  and  Interest  at  that  date 
in  the  sum  of  $1,061.38,  leaving  a  balance 
due  re^mndents  of  $738.02,  to  which  was  add- 
ed $41.31  as  interest  and  $300  as  special  dam- 
ages; making  a  total  sum  of  damage  of  $1,- 
082.93.  Before  the  motion  for  new  trial  was 
passed  upon,  respondents  remitted  the  sum  of 
$300  as  special  damages. 

The  contention  of  the  appellant  is:  First, 
that  the  Interpretation  of  the  lease  by  Mr. 
Peller  was  correct  as  a  matter  of  law;  sec- 
ond, that  the  relation  t>etween  Mrs.  McKll- 
lip  and  Frankel,  Frank  &  Co.  was  not  fidu- 
ciary, but  that  of  debtor  and  creditor;  and, 
third,  that,  conceding  the  relation  between 
said  firm  .and  Mrs.  McKliUp  was  fiduciary  in 
character,  and  the  statements  made  by  Feller 
as  to  the  force  and  eCTect  of  the  provisions  of 
the  lease,  its  falsity  is  not  actionable  repre- 
sentation, unless  it  was  made  with  fraudulent 
Intent  There  can  be  no  doubt  but  wliat  the 
lease  in  question,  as  between  the  parties,  was 
a  mortgage.  Faxon  v.  Ridge,  87  Mo.  App. 
2!&9;  Hargadine  t.  Hendersou,  97  Mo.,  loc. 
cit.  386,  11  S.  W.  218.  But  as  to  creditors  it 
was  void,  because  it  was  not  acknowledged 
and  recorded.  Mead  v.  Maberry,  62  Mo.  App. 
557;  Ber.  St  1899,  |  8404;  KendaU  B.  &  S. 


Co.  T.  Bain,  66  Mo.  App.  204;  Jewet  t. 
Pr^Bt,  34  Mo.  App.  511.  As  the  lease  was 
not  a  formal  mortgage  giving  the  landlord 
the  right  to  enter  and  take  possession  of  the 
goods  and  sell  them,  he  would  have  to  resort 
to  the  courts  In  some  form  of  action  to  en- 
force bis  mortgage.  This  appellant  does  not 
deny,  but  claims  that  he  could  have  main- 
tained replevin  for  the  goods.  In  our  opin- 
ion, he  could  have  so  maintained  an  action  of 
replevin  upon  the  failure  of  the  lessee  to  pay 
the  rent,  as  he  was  entitled  to  have  the  secu- 
rity applied  for  that  purpose.  Such  being  the 
law,  the  statement  of  plaintiff  that  the  lease 
was  a  mortgage,  and  that  the  landlord  there- 
under cotUd,  in  five  days,  take  all  of  respond- 
ents' property,  was  not  a  false  representatioa 
and  misstatement  of  the  law,  but  for  all  prac- 
tical purposes  it  was  true.  But  It  was  not 
true  that  said  landlord's  claim  for  rent  would 
be  anp^-lor  and  prior  to  that  of  Frankel, 
Frank  &  Co.,  as  represented  by  plaintiff,  but 
It  would  not  for  that  reason,  give  respond- 
ents a  cause  of  action,  for  it  could  not  be  a 
matter  of  any  pecuniary  Interest  to  them. 
And  It  must  be  conceded  that  representations, 
in  order  to  be  actionable,  must  be  such  as 
would  affect  the  pecuniary  interest  of  the 
party  seeking  redress.  It  la  primary  law  thac 
representations,  in  order  to  be  actionable, 
must  be  false. 

The  respondents  having  failed,  aa  we  have 
seen,  to  prove  that  the  alleged  representations 
were  false,  it  follows  that  the  finding;  and 
Judgment  cannot  be  sustained.  The  cause  Is 
therefore  reversed  and  remanded.  All  con- 
cur. 

BRUER  T.  KANSAS  MDT.  LIFE  INS.  CO.* 

<Goart  of  Appeals  at  Kansas  City,  Ho.  Hay 
26.  1903.) 

UFB  IMSURANGB— ASSIGNMENT  OF  POUCT— 
INVALIDITY— RBCOVBRT  OP  FRBHIUHS. 

1.  A  life  insurance  policy  was  assigned  to 

Slalntiff,  under  an  agreement  with  the  bene- 
ciary  that  plaiutift  should  receive  a  certain 
amount  of  the  iosurance  in  consideration  for 
paying  the  premiums.  The  insorauce  company, 
on  becoming  aware  of  the  contract,  denied  the 
validity  of  the  aBsignment,  and  plaintiff  sued 
to  recover  the  premiums  paid  by  him.  Held 
that,  plaiutitfa  right  being  founded  on  his 
illegal  contract  with  the  beneficiary,  end  not 
on  the  contract  of  iusuraoce,  he  «Hi]d  not  re- 
cover on  the  ground  that  the  contract  of  in- 
aarance  was  executory,  and  that  plaintiff  could 
retire  from  it  at  any  time. 

Appeal  from  Circuit  Courts  Jadcson  Ooun- 
ty:  James  Gibson,  Judge. 

Action  by  Conrad  Bruer  against  the  Kan- 
sas Mutual  Life  Insurance  Company.  From 
a  Judgment  tve  plaintiff,  defendant  ai^raals. 
Reversed. 

R.  T.  Herrlck  and  L  P.  Hyland,  for  appel- 
Unt 

•ttobearlng  drnled  Jnas  a,  IMN. 
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J.  H.  Orr,  W.  B.  Cllne.  and  }.  Ll  Lorle,  for 
respondent 

An  action  will  lie  to  recover  back  money 
paid  under  an  lU^l  agreement  at  any  time 
before  the  agreement  la  carried  out  Anson 
on  ContractB,  *264,  bottom;  Anson  on  Con- 
tracts. *20l;  Anson  on  Contracts,  267.  and 
note,  citing  Taylor  t.  Bowers,  1  Q.  B.  D.  (C. 
A.)  300.  TlilB  is  tbe  leading  English  case  on 
this  subject.  Mount  t.  Waite,  7  Johns.  434; 
Wheeler  v.  Spencer,  16  Conn.  28;  Shannon  t. 
Banmer,  10  Iowa,  210;  House  t.  McKenuey, 
46  He.  84;  Bank  t.  Wallace,  01  N.  H.  24; 
Skinner  v.  Henderson,  10  Mo.  200;  Hicker- 
Bon  T.  Benson  et  al.,  8  .Mo.  S,  11,  40  Am. 
Dec.  115;  Adams  Express  Co.  t.  Reno,  48 
Mo.  264,  IS  Am.  A  Eng.  Ency.  of  Law  (2d 
Ed.)  pp.  1004-1007,  and  notes  and  cases  cited, 
subject,  "Illegal  Contracts";  Spring  Co.  t. 
Knowlton.  103  U.  8.  48,  26  L.  Ed.  347;  2 
Parsons'  Contracta,  p.  746.  A  contract  of  life 
Insurance  remains  executory  until  the  death 
of  the  assured.  16  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  840;  Cohen  t.  Ins.  Co.,  60  N. 
Y.  610,  10  Am.  R^.  622;  Clark  on  Con- 
tracts, p.  1;  Sdiumafeer  &  Longsdurf  s  S^- 
cyclopedic  Law  Dictionary,  202;  1  Wharton 
on  Contracts,  par.  60;  7  Am.  &  Eng.  Ency. 
of  Law  <2d  Ed.)  85. 

When,  in  insurance,  the  risk  has  not  been 
ran,  the  premium  should  be  returned.  Tyrle 
T.  Fletcher,  Gowper,  666-668;  Delavlgne  t. 
Ins.  Co.,  1  Johns.  Cas.  310;  Anderson  t. 
Thornton,  8  Exch.,  425;  2  Joyce.  Insurance, 
18  1380,  1308;  3  Kent's  Commentaries,  (11th 
Ed.)  *341;  1  May  on  Insurance,  par.  4;  In- 
surance Co.  V.  McCtum,  86  Kan.  146,  12  Pac. 
517.  50  Am.  Bep.  537.  And,  the  contract 
being  made  In  Kansas,  the  Kansas  law  will 
govem.  3  Am.  &  Eng.  Ency.  of  Law  (Ist 
Ed.)  546^  and  cases  cited;  Roach  t.  St.  Louis 
Type  Foundry,  21  Mo.  App.  118;  Stix  t. 
Mathews.  63  Mo.  371. 

Ignorance  of  the  illegality  of  a  contract, 
where  there  is  no  moral  turpitude,  is  strong 
grounds  for  graoting  relief  to  the  party  seek- 
ing relief  on  that  ground.  15  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1004,  1005,  and  cases 
cited  from  20  states;  Palace  <^r  Co.  t. 
Transportation  Co.  (C.  C.)  65  Fed.  158;  Hog- 
ben  T.  Insurance  Co.,  68  Ckma  S03,  38  Ati. 
214.  61  Am.  St.  Rep.  63. 

Upon  well-founded  principles  of  equity  and 
right  plaintiff  should  recover  the  amount  paid 
out  by  him  as  premiums.  Supreme  Lodge  of 
Knights  of  Honor  t.  Metcalf  (Ind.  App.)  43 
N.  B.  883;  Down^  t.  Hoffer.  110  Pa.  109, 
20  Atl.  655;  Cheeres  T.  Andera,  87  Tex.  287, 
28  S.  W.  274,  47  Am.  St  Rep.  107;  Ferry 
Ca  T.  By.  Co.,  78  Mo.  380,  38  Am.  Rep.  518; 
McKee  t.  Phoenix  Ins.  Co.,  28  Mo.  383.  75 
Am.  Dec.  128;  19  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  09;  Green  t.  Corrlgan,  87  Mo.  370; 

ELLISON,  J.  The  defendant  issued  a  life 
Insurance  policy,  whereby  it  Insured  the  life 
«f  Mrs.  Mercy  A.  Corey  in  favor  of  her  aon, 


C.  E  Carey,  In  the  sum  of  $3,000.  After- 
wards Mrs.  Carey  and  her  son  assigned  the 
pollcj'  to  plaintiff.  On  the  day  of  the  as- 
slgnmeut,  and  in  connection  with  it,  plaintiff 
and  C.  E.  Carey  entered  Into  a  contract 
whereby  It  was  agreed  that  plaintiff  should 
j  pay  the  premiums  on  said  policy,  and  on  the 
i  death  of  Mrs.  Carey  he  should  secure  $2,000 
I  of  the  sum  payable  In  the  policy,  and  C.  E. 
I  Carey  should  receive  the  remaining  $1,000. 
)  Under  this  contract  plaintiff  paid  to  the  com- 
i  pany  three  quarterly  premiums,  amounting 
;  to  $174.39.  The  defendant  assented  to  the 
j  assignment  under  the  impression  that  plain- 
;  tiff  was  a  creditor  of  the  insured;  but,  when 
I  It  learned  of  the  facts  upon  which  the  as- 
i  slgnment  was  based,  it  wrote  plaintiff  that  It 
I  was  not  lawful  for  him  to  take  au  asslgn- 
i  ment  of  the  policy  merely  In  consideration 
'.  of  his  advancing  money  to  keep  up  the  In- 
■  surance.  Afterwards  the  company  denied 
i  any  liability  to  plaintiff;  that  is  to  say,  de- 
j  uled  the  validity  of  the  assignment  and  con- 
I  tract  therewith,  or  that  it  would  become  li- 
1  able  to  pay  plaintiff  any  part  of  the  policy  on 
i  the  death  of  Mrs.  Carey.  The  company  also 
j  denied  plaintiff's  right  to  a  return  of  the 
j  premiums  he  had  paid.  Plaintiff  thereupon 
]  Instituted  this  action  to  recover  such  pre- 
;  miums,  and  prevailed  In  the  trial  court 

Plaintiff  had  no  Insurable  Interest  In  Mrs. 
Carey,  as  a  creditor  or  otherwise,  and  It  Is 
conceded  that  the  contract  of  assignment, 
made  as  stated,  was  void,  as  against  the 
I  policy  of  the  law.    We  'think  that  plaintiff 
t  ought  not  to  be  allowed  to  recover.  His 
j  right  of  action  Is  necessarily  based  on  an  11- 
,  legal  contract^,  and,  being  so,  he  Is  shut  off 
j  from  aid  at  the  hands  of  the  courts.  To 
'  prove  his  case  against  the  defendant,  be 
:  must  necessarily  rely  upon  the  manner  of  his 
I  ownership  of  the  policy.    In  luTestigatlng 
i  that  question,  the  consideration  leading  there- 
I  to  and  supporting  such  ownership  would  be 
I  brought  out,  and  thus  his  own  Illegal  and 
;  wrongful  conduct  tie  made  to  appear.  HIa 
!  case  In  the  brief  in  his  behalf  Is  put  upon 
I  the  Idea  that  the  contract  of  insurance  Is 
i  executory  until  the  death  of  the  assured,  and 
-  that  be  has  a  right  to  retire  from  the  con- 
tract at  any  time  before  It  becomes  executed. 
That  principle  of  taw  is  not  applicable  to  the 
facts.    The  contract  whereby  be  became  a 
party  to  the  transaction  was  executed.  The 
only  thing  which  gave  him  any  right  or  in- 
terest In  the  transaction,  and  upon  which  be 
must  depend  to  sustain  his  claim,  is  his 
wrongful  act,  and  It  precludes  him  from  ob 
I  talning  redress  at  the  hands  of  the  law. 

We  have  examined  the  authorities  cited 
by  plaintiff,  and  have  gone  over  the  reasons 
assigned  by  him  In  support  of  the  judgment; 
and,  while  not  questioning  many  of  the  state- 
ments of  legal  principles,  we  deny  their  ap- 
plication. The  authorities  relied  upon  by 
defendant  will  be  found  collected  In  hvietn 
of  counsel 
The  Judgment  is  reversed.  All  concur. 
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FI8KB  T.  ROYAL  EXOHANOB  AS8UB. 
CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.  May 

25,  1003.) 

FIRB  POUCT— VALIDITY— AGENTS-ACTING  IN 
DUAL  CAPACITY. 
1.  A  fire  policy  is  oot  avoided,  a«  to  tbe  owner 
of  the  tvoperty  covered,  by  reason  of  the  fact 
that  the  as^ut  of  the  company,  when  obtainiD? 
the  policy,  was  also,  wiPhoat  the  company's 
knowledge,  acting  aa  ;igeDt  for  the  mortkasee, 
to  whom  the  policy  was  payable. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  QlbaoD,  Judge. 

Action  by  Ella  M.  W.  Flsfee  against  the 
Royal  Exchange  Assarance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fyke  Bros.,  Snider  &  Richardson,  for  ap- 
pellant  Richard  B.  Wilcox,  for  respondent 

BROADDUS,  J.  On  the  26th  day  of  July, 
1900,  defendant  by  Its  policy  of  that  date  In- 
sured one  Harrison  B.  Gregory  against  loss 
by  fire  to  the  amount  of  $750  upon  his  dwell- 
ing situated  in  what  U  known  as  the  "Penn 
Park  Valley  District"  In  Kansas  City,  Mo. 
The  plaintiff  sues  as  mortgagee,  to  whom  a 
loss  by  fire  luader  the  terms  of  the  policy 
waa  to  be  paid.  Defendant's  answer  ad- 
mits the  execution  oi  the  policy,  but  seeks 
to  avoid  liability  because  Harrison  Gregory 
was  not  the  sole  and  unconditional  owner, 
and  that  a  change  took  place  In  the  title  of 
the  insured  to  the  property  insured,  which 
by  its  terms  rendered  the  policy  void,  viz.: 
"That  before  said  policy  was  issued  proceed- 
ings had  been  commenced  by  Kansas  City  to 
condemn  said  property  for  park  purposes  un- 
der the  charter  of  Kansas  City,  to  which  the 
insured,  the  beneficiaries  named  in  the  deed 
of  trust  claimed  to  be  held  by  plaintiff,  were 
parties.  Said  proceedings  by  due  coarse  of 
law  resulted  in  a  Judgment  in  favor  of  Kan- 
sas City,  condemning  said  property  for  park 
purposes.  In  and  by  said  proceedings  said 
Insured  tmstee  and  beneficiaries  filed  a  dis- 
claimer, disclaiming  any  right  to  remove  the 
Improvements  from  said  property,  and  the 
verdict  of  the  Jury  In  said  case  was  ren- 
dered assessing  the  damages  for  taking  said 
property.  Including  the  Improvements,  all 
of  which  proceedings  bad  been  had  before 
said  policy  was  Issued,  and  while  said  pro- 
cetKllngs  were  pending  In  the  Supreme  Court 
said  policy  was  written;  that  In  said  cause 
in  tlie  Supreme  Court,  and  before  the  fire 
mentioned  In  the  petition,  said  Judgment  of 
the  Jackson  county  circuit  court  condemning 
said  property  and  SBSesi<ing  the  value  of  said 
improvements  was  affirmed ;  that  after- 
wards, in  compliance  with  said  judgment 
said  condemnation  money  so  assessed  by  the 
Jury  In  snld  cause  was  paid  Into  court  by 
Kansas  City  for  the  use  and  benefit  of  said 
Insured  and  the  plaintiff;   that  consent  by 

•Rebculnc  dsnM  Jvtam  St.  IMl 


this  defendant  tfant  the  taitcvest  vf  the  In- 
sured might  he  other  than  uncondltiDnal  and 
sole  owuenthlp,  or  for  any  cliange  in  such  lu- 
terest,  was  not  provided  by  agreement  in- 
dorsed or  added  to  said  policy.  Wherefore 
defendant  says  plalntifl  is  not  entitled  to  re- 
cover," etc. 

The  following  facts  were  agreed  upon, 
viz.:  "It  is  admitted  that  the  defendant  exe- 
cuted the  policy  of  insurance  sued  on,  on 
the  date  mentioned  In  the  petition,  and  said 
policy  of  Insurance  may  be  read  In  evidence, 
and  shall  be  considered  a  part  of  this  agreed 
statement  of  facts;  that  plaintiff  Is  the  own- 
er and  bolder  by  indorsement  of  a  note  se- 
cured by  a  deed  of  trust  on  the  honse  In- 
sured and  the  lot  on  which  it  was  situated: 
that  the  allegations  of  the  petition  as  to  the 
j  destruction  of  the  bouse  by  flre,  the  notice  to 
'  the  company,  and  proofs  of  loss  are  true. 
The  property  described  In  said  policy  of  In- 
surance was  situated  In  what  is  known  as 
Penn  Valley  Park,'  in  Kansas  City.  Jack- 
son county,  Mo.  Before  said  policy  was  Is- 
sued proceedings  had  been  commenced  by 
Kansas  City  to  condemn  said  property  for 
park  purposes,  under  the  charter  of  Kansas 
City,  to  which  the  insured,  the  trustees  and 
beneficiaries  named  in  the  dead  of  trust, 
were  parties.  At  that  time  plaintiff  was 
the  owner  of  said  note.  Said  proceedings  in 
due  course  of  law  resulted  In  a  Judgment  in 
favor  of  Kansas  City,  condemning  said  prop- 
erty and  other  property  for  park  purposes. 
In  said  proceedings  said  Insured  trustee  and 
beneficiaries  filed  a  disclaimer,  disclaiming 
any  right  to  remove  the  improvements  from 
said  property,  and  verdict  of  the  Jury  In  said 
case  was  rendered,  assessing  the  damages 
for  taking  said  property.  Including  the  Im- 
provements, for  tlie  sum  of  $075.  Thereafter, 
and  while  said  cause  was  pendliig  In  the 
Supreme  Court,  said  policy  of  Insiirance  was 
written.  An  appeal  was  taken  from  said 
Judgment  to  the  Supreme  Court  of  Misfiouri, 
where  said  Judgment  was  affirmed.  Those 
proceedings  were  had  and  Judgment  affirmed 
before  the  fire  referred  to  In  the  petition. 
At  the  time  of  the  fire  referred  to  the  con- 
demnation money  assessed  by  the  Jury  had 
not  been  paid  into  the  conrt  by  Kansns  City. 
but  since  said  fire  the  whole  of  said  money 
has  been  paid  Into  court  for  the  use  and 
benefit  of  said  insured  and  the  plaintiff. 
The  amount  due  plaintiff  on  said  note  large- 
ly exceeds  the  sum  of  the  amount  of  said 
condemnation  Judgment  and  the  amount  for 
which  said  house  was  Insured." 

In  addition,  the  following  supplemental 
agreed  statement  of  facts  was  made:  "It 
Is  agreed  that  the  Penn  Valley  Park  con- 
demnation proceedings  were  begun  on  De- 
cember 16,  1896,  that  the  disclaimer  refer- 
red to  in  the  agreed  statement  of  facts  was 
filed  on  March  IS,  1897;  that  Judgment  Id 
the  Penn  VaUey  ca«e  was  rendered  in  the 
circuit  court  of  Jackson  county  on  NoTember 
6,  ISaS;  that  an  appsal  waa  takra  In  said 
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caie  to  the  Snyreme  Coart  by  Bacon  and 
Monroe  on  N'orember  28, 1S98;  tbat  the  Judg- 
ment ot  the  circalt  court  Tras  affirmed  on 
June  1ft,  1000,  and  was  entered  of  record 
to  ttae  circuit  ooart  on  July  28,  1900;  that 
the  condemnation  money  assessed  by  the 
jary  tor  the  house  and  tike  lot  on  wblcb  It 
stood  was  paid  into  conrt  I17  Kanns  on 
September  18,  1901." 

And  It  was  also  admitted  la  said  pToeeed- 
lags  the  Talae  of  the  land  waa  assessed  at 
$175,  and  the  bonee  at  9425.  The  firm  of  E. 
W.  Fowler  tt  Sen,  who  acted  as  dafendanf  h 
agent  In  Inaartng  the  pn^rty,  were  at  the 
same  time  agents  of  the  plainttfC;  but  there 
was  no  oTlde&ee  tbat  defeadant  at  the  ttane 
.bad  knowledge  that  th^  were  acting  In  a 
double  capacity.  On  the  trial  witness  Fowter 
testified  ttiat  one  Voorhees,  who  died  aome 
months  before  the  policy  in  queatkm  was  la* 
tiled,  and  who  at  the  time  was  q»ecia]  agisnt 
for  defendant,  and  also  agent  In  charge  of 
the  property  In  question,  knew  of  the  pend- 
ency of  the  laid  ewidemnatlon  proceedings, 
for  be  bad  talked  with  him  about  it.  De- 
fendant objected  to  the  eompeteacy  of  this 
evidence.  At  the  close  of  the  trial  defendant 
oflFered  a  demurrer  to  plaintiff's  evidence, 
which  was  oyerraled.  The  eonrt,  sitting  as  a 
Jury,  fonad  for  the  plaintiff  for  the  full 
face  of  the  policy,  wttb  interest,  and  the  de- 
fendant appealed. 

The  formal  points  oMde  for  a  reversal  are: 
That  tbe  court  erred  In  permitting  Fowler  to 
testify  to  statements  made  by  Voorhees  be- 
fore )iis  death,  and  before  tiie  policy  was 
written,  te  the  effect  that  insurance  compa- 
nies allowed  hbn  to  write  Insurance  on  prop- 
erty in  Pean  Valley  Park  District;  and  'i:bat 
the  court  enred  ki  refuslnir  to  declare  that 
under  the  law,  the  agreed  statement  of  facts, 
and  all  the  evldenee,  platartUE  was  not  enti- 
tled to  recover." 

The  Itst  objection  Is  without  any  merit 
whatever,  for  tbe  reason  that  the  witness 
made  no  such  statement;  but  tbe  statement 
he  did  make  had  reference  to  what  Yoorbecs 
said  about  the  city  condemulng  the  lands 
In  Penn  Valley  for  park  purposes.  As  we 
have  seen,  tbe  defendant's  answer  set  up 
two  defenses,  viz.:  Ou^,  that  the  insured  was 
not  tbe  sole  and  unconditional  owner  of  tbe 
property  at  tlie  time  the  policy  was  Issued; 
and  that  a  change  of  title  to  the  property 
had  taken  place  which  by  the  terms  of  said 
policy  rendered  it  void  as  to  the  defendant. 
The  trial  court  In  Its  opinion,  which  Is  copied 
futo  respondent's  statement,  hold  that  tbe  de- 
fendant had  waived  the  said  condition  set 
out  in  Its  answer.  And  tbe  defendant  seems 
to  have  wholly  abandoned  its  said  defense 
so  set  up,  and  Is  now  relying  on  the  fact  that 
Fowler  &  Son,  at  the  time  the  policy  was  Is- 
sued, were  acting  for  both  tbe  defendant  and 
the  insured  without  Its  knowledge,  which  it 
claims  rendered  tbe  policy  Invalid.  Sucb 
seema  to  be  tbe  taw.  De  Stelger  v.  Uolliog- 
UnOt  17  Mo.  App.  362;  Bradley  t.  Im.  Co.,  DO 


Mo.  App.  372;  Robinson  v.  Jarvls,  26  Mo. 
App.  loc  elt.  423;  Hyde  v.  Larkin,  35  Mo. 
App.  365;  Reese  v.  Garth,  36  Mo.  App.  641; 
I  Smith  V.  Farrell,  66  Mo.  App.  8.  No  such  de- 
:  fense  was  ruled  on  or  considered  by  the  trial 
court  But  It  does  not  appear  tbat  Fowler  & 
Bon  were  tbe  agents  of  Gregory,  tbe  Insured, 
the  owner  of  tbe  pro4)erty  at  the  time  the 
policy  was  written.  Therefore  tbe  policy 
was  not  void  as  to  him  by  reason  of  tbe  fact 
that  they  were  such  agents  far  both  plain- 
tiff and  defendant 

It  followa  that  tbe  cause  moat  be  affirmed. 
All  cancoc 


SOUTH  HIGHLAND  LAXD  &  IMPBOVB- 
MENT  GO.  T.  KANSAS  CITT  et  aL 

(Cotut  of  Appeals  at  Kansas  City,  Bio.  May 

25.  1903.) 

MUNICIPAL  CORPORATIONS  —  BTRMBT8— QRAD- 

INO-UCENBBS-CHANQB  OF  ORAOS-RIOHTS 
OP  PRIVATE  PROPBRTT  OWNER— COMPENSA- 
TION—BOARD  or  FUBLIO  WOBI»-JtfKISDI0- 
TION. 

1.  A  license  conferred  by  a  city,  permitting 
another  to  erect  a  wall  in  the  street,  which, 
aflLT  nectioD.  became  a  part  of  tbe  street  It- 
self, did  not  confer  on  the  liccnsefl  aoy  property 

I  rights  In  tbe  street,  so  as  to  preclude  the  city 
from  revoking  such  license  and  requiring  the 
removal  of  the  wait  without  compensation  of 
sach  licensee. 

2.  Under  Rev.  Ord.  Kansas  City  189&  art.  6, 
S  10,  Testing  the  Iward  of  public  works  with 
authority  to  supervise  the  grading  and  paving 
of  all  streets  nnd  public  grounds  of  the  city, 
the  board,  having  granted  a  license  to  another 
to  grade  a  street  by  ueaas  of  a  certain  wall, 
had  authority  to  revoke  such  license,  and  re- 

Siire  a  reduction  of  the  grade  and  removal  of 
e  wall,  when  the  ssme  became  aecessary  for 
the  benefit  of  the  public. 

3.  Where  a  property  owner  graded  a  street 
in  a  city,  and  constructed  a  wall  as  a.  part  of 
the  work,  under  authority  of  the  city  board 
of  public  works,  which  had  jurisdiction  of  the 
grading  and  paving  of  tbe  city  streets,  the  act 

!  of  tbe  property  owner  was  tbe  act  of  tbe  city. 

i  and  would  be  presumed  to  have  beeu  done  un- 
der the  supervision  of  the  board  of  public 
works,  and  was  therefore  subject  to  such  clwn- 
ges  as  the  board  might  require. 

Appeal  from  Circuit  Court,  Jackson  Oban- 
ty;  C.  O.  Tichenor,  Special  Judge. 

Butt  by  tbe  South  Highland  Land  &  Im- 
provement Company  agalust  tbe  city  of  Kan- 
sas City  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  brings  error. 
Affirmed. 

Cook  &  OoBsett;  for  plaintiff  In  error.  R. 
J.  Ingrabam  and  J.  J.  Williams,  for  defend- 
ants in  error. 

BROADDUS,  J.  Tbe  plaintiff  asks  to  eu- 
Joln  Kansas  City,  Its  board  of  public  works, 
and  its  superintendent  of  streets  from  chan- 
ging or  attempting  to  change  the  grade  of 
Valentine  Koad,  a  street  la  said  city,  and 
from  removing  or  attempting'  to  remove  a 
certain  wall  in  said  street.   Hw  board  «f 
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public  works  permitted  the  plaintiff  to  erect 
said  wall  and  grade  the  street,  so  that  when 
It  was  completed  It  was  above  the  estab- 
lished grade.  The  said  hoard,  however,  has 
now  by  resolution  ordered  the  wall  removed, 
and  the  street  put  upon  the  established  grade. 
This,  plaintiff  alleges,  said  board  has  not  the 
authority  to  db  by  mere  resolution;  that  It 
can  only  be  done  by  ordinance  of  the  city 
council.  The  Judge  who  tried  the  case  made 
the  following  finding:  "The  court  concludes 
that  the  wall  was  legally  constructed  under 
a  license  therefor  by  resolution  of  the  board 
of  public  works,  yet  its  construction  and  ex- 
istence was  and  is  by  license  merely,  which 
by  law  is  revocable  at  will ;  that  the  defend- 
ants, and  that  the  board  of  public  works  of 
the  city,  may  revoke  this  license  at  any  time, 
and  cause  the  abatement  and  removal  of  the 
wall;  and  therefore,  upon  the  facts  found  as 
aforesaid,  the  law  Is  with  the  defendants, 
and  the  petition  should  be  dismissed."  And 
It  was  accordingly  adjudged  that  plaintiff's 
petition  be  dismissed.  The  plaintiff  brings 
the  case  here  by  writ  of  error. 

The  question  presented  Is  not  so  much  one 
of  precedent,  hut  a  construction  of  the  powers 
and  duties  of  the  board  of  public  works  of 
the  city.  In  reference  to  the  subject,  15 
American  &  English  Ency.  of  Law,  496,  says: 
"This  power  to  authorize  obstruction  may 
also  be  delegated  by  the  Legislature  to  the 
municipal  authorities,  and  such  delegation 
is  to  be  strictly  construed.  A  grant  to  au 
individual  by  a  municipality,  under  such 
power,  of  the  right  to  place  an  obstruction 
in  the  highway,  may  be  revoked,  unless  It 
seems  that  expenses  have  been  incurred  on 
account  of  such  license,  in  which  case  the 
municipality  may  be  estopped  to  revoke  it 
after  a  reasonable  time,  or  unless  the  ob- 
struction becomes  an  actual  nuisance.  In 
the  absence  of  any  statutory  authorization 
to  the  municipality,  the  latter  has  no  power 
to  authorize  obstructions  which  would  oth- 
erwise be  unlawful."  In  Avis  v.  Vineland, 
55  N.  J.  Law,  285,  26  AU.  149,  It  was  held 
that  under  an  act  for  the  formation  of  bor- 
ough  government,  which  empowered  the 
mayor  and  council  of  boroughs  to  pass  ordi- 
nances to  prevent  and  remove  all  obstruc- 
tions, incumbrances,  etc.,  in  and  upon  any 
street  or  road,  did  uot  authorize  the  borough 
government  to  remove  obstmctions  from  a 
highway  by  resolution.  It  was  also  held 
that  the  authorization  of  the  obstruction  by 
resolution  was  invalid,  but,  as  the  obstruc- 
tion actually  existpd.  the  removal  must  he 
exercised  in  the  manner  provided  by  the  act 
forming  the  borough.  In  Snvage  v.  Cfty  of 
Pnlem.  23  Or.  381,  31  Vac.  832.  21  L.  R.  A. 
"87,  37  Am.  St.  Rep.  GS8,  It  was  held  that 
a  municipal  corporation  having  control  of 
streets  may  permit  erections  or  obstructions 
therein,  when  they  are  intended  to  supply 
a  public  demand,  and  that,  when  a  city  has 
granted  a  license  or  franchise  to  a  private 
person  for  a  public  purpose,  It  cannot,  after 


he  has  expended  money  on  the  faith  thereof, 
revoke  his  license  without  compensating  him, 
unless  such  obstruction  become  by  subse- 
quent use  an  actual  nuisance.  In  this  last 
instance  the  obstructions  were  water  tanks, 
which  supplied  the  plaintiff  with  water  to 
sprinkle  the  streets,  for  which  he  was  paid 
by  property  owners.  The  plaintiff  had  a 
property  right  In  the  water  tanks,  of  which 
it  would  have  been  unjust  to  iiave  deprived 
him  without  compensation.  A  street  rail- 
road, for  the  use  of  the  public,  which  is  a 
source  of  income  to  the  owner,  would  fall 
within  the  principle  of  the  case. 

The  New  Jersey  case,  supra,  Is  not  author- 
ity here,  because  the  decision  is  predicated 
upon  the  plain  provision  of  the  borough  act, 
providing  for  the  manner  in  which  the  bor- 
ough must  act  In  cases  of  obstructions  in 
streets  and  highways.  It  may  be  conceded 
that  Kansas  (Sty,  as  a  municipal  corpora- 
tion, has  the  authority  to  license  or  grant 
to  persons  or  corporations  the  right  to  place 
obstructions  in  its  streets,  where  the  pur- 
pose and  effect  of  such  licenses  or  grants  is 
to  serve  a  public  want,  such,  for  Instance, 
as  tracks  upon  which  cars  convey  passen- 
gers for  a  compensation  to  and  tro  witliin 
Its  limits.  In  such  cases,  It  Is  undeniable 
that  the  city  would  not  be  authorized  to  re- 
yoke  the  license  or  grant  without  at  least 
compensating  the  owner.  But  there  is  a  vast 
difference  between  licenses  of  this  kind  and 
such  as  where  the  licensee  is  not  engaged  In 
a  business  devoted  to  a  public  purpose,  but 
purely  personal. 

It  is  one  of  the  contentions  of  the  plaintiff 
in  error  that,  as  it  expended,  under  the  li- 
cense from  the  board  of  public  works,  in 
building  said  wall  and  grade,  the  sum  of 
$400,  the  city  cannot  remove  the  same  with- 
out compensation.  This  contention  cannot 
be  sustained  either  upon  reason  or  author- 
ity; and  the  cases  cited  do  not  warrant  such 
a  conclusion.  The  difference  consists  In  the 
fact  that  In  one  instance  the  owner  has  prop- 
erty on,  and  not  In,  the  street  In  plain- 
tiff's  case,  the  property  right  claimed  is  In 
the  street  Itself.  AU  the  property  that  tlie 
plaintiff  has  in  the  street,  except  that  which 
pertains  to  it  as  an  adjoining  proprietor,  is 
that  which  is  possessed  by  it  In  common 
with  the  public.  Therefore  the  license  of 
the  city  to  the  plaintiff  to  erect  said  wall 
did  not  confer  any  property  right  In  and 
to  the  street  Itself.  Under  the  charter  of 
the  city,  the  board  of  public  works  was 
vested  with  the  authority  of  supervising  the 
grading  and  paving  of  all  the  streets,  ave- 
nues, alleys,  and  public  grounds  of  the  city. 
Section  10,  art.  6,  Rev.  Ord.  1S8S.  Under 
this  provision  there  can  be  no  question  but 
that  the  city,  by  its  board  of  public  works, 
was  empowered  to  liceuse  plaintiff  or  grade 
the  street  Itself  in  controversy  in  the  manner 
and  with  the  wall  as  It  was  done  by  plain- 
tiff. But  it  cannot  be  said  with  reason  that, 
the  board  having  once  acted  and  graded  a 
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street.  It  must  so  remain,  wbether  or  not 
it  answers  beat  for  public  purposes. 

We  have  only  attempted  to  discuss  thua 
far  the  case  aa  presented  by  tlie  parties; 
but,  after  all.  It  occurs  to  ua  that  It  Is  not  a 
question  of  license  and  its  revocation.  Be- 
cause the  plalntUT,  under  authority  from 
said  board,  constructed  the  wall  and  graded 
the  street  In  question,  did  not  prevent  It 
from  being  the  act  of  the  board  itself.  The 
plaintiff  undertook  to  do  that  which  the  city 
might  have  required  It  to  do.  When  com- 
pleted, In  law  it  was  presumed  to  bare  been 
under  its  superrisioD.  It  being  a  street  of 
the  city  as  much  after  as  before  the  grading. 
It  remained  under  Ita  auperTlBlon,  subject 
to  snch  changes  as  the  board  might  de«m 
best  for  public  use. 

Oause  affirmed.  All  coDcur. 

Ou  Rebearlni^ 

The  motion  la  based  upon  tSie  ground  that 
the  stLfeet  Id  qnestlon  was  ou  grade,  and  not 
above  grade;  that  It  tras  only  the  wall  that 
was  mam  four  feet  above  grade.  This  is  im- 
material, as  the  (^nlon  of  the  court  Is  baaed 
apon  the  thooiy  that  the  dty  has  the  excln* 
rive  cmtrol  at  Its  own  streets,  and  that  the 
plaintUf  baa  no  right  therein.  The  argument 
presented  for  a  rehearing  is  ttiat  which  haa 
been  considered  In  the  first  instancy  and  is 
withont  merit  , 

Tlie  motion  is  overruled. 


WALXi  T.  HOLLADAT-KLOTZ  I«AN]>  * 
LUHBSR  GO. 

^preme  Court  of  Missouri,  Division  No.  2. 

June  9,  1903.) 

JUDGHENT  —  PROCESS  TO  SUPPORT  —  KNOWN 
AND  UNKNOWN  DEFENDANTS, 

1.  A  sheriff's  deed,  conveying  land  sold  on 
execution  under  a  jndgment  for  deliaguent  tax- 
es, recited  that  the  Indgment  was  against  the 
"heirs"  of  a  particular  person.  The  latter  in 
bis  lifetime  resided  in  another  county,  where 
his  bdiB  also  resided.  The  order  of  publica- 
tion in  the  suit  In  which  the  judgment  was  ren- 
dered was  destroyed.  Held,  that  the  deed  and 
judgment  were  void;  it  being  presumed,  from 
the  use  of  the  word  "heirs,  that  they  were 
known,  requiring  the  setting  forth  vt  their 
names  In  the  petition  and  process,  so  that  the 
order  of  publication  of  the  process  could  be  pro- 
cured under  Iter.  St.  1899,  {  &7S,  providing  for 
orders  of  publication  of  procen  against  non- 
resident defendants. 

2.  The  recital,  in  a  sberifTs  deed  converlng 
land  sold  on  execution  under  a  Judgment  for 
delinquent  taxes,  that  it  was  executed  under  a 
special  execution  issued  on  a  Judgment  rendered 
against  the  "unknown  heirs '  of  a  particular 
person,  presumptively  showed  a  valid  judgment, 
and  that  the  proceedings  to  collect  the  taxes 
were  instituted  in  accordance  with  Kev.  St. 
1^9,  I  680,  providing  for  publication  of  pro- 
cess against  unknown  defendants. 

Appeal  from  Circuit  Court,  Wayne  Coon- 
ty. 

Action  by  K.  B.  Wall  againat  the  Holla- 
day-Klote  Land  &  Lumber  Oomponj.  Btom 
16S.W.-25 


a  judgment  for  defendant,  ptolntHf  appeals. 
Affirmed. 

U.  B.  Smith,  for  appeUant  James  F. 
Oreen,  for  respondent 

BURGESS,  J.  This  Is  an  action  by  plaln- 
tiCC,  under  the  provisions  of  section  G50, 
Rev.  St  1899,  to  quiet  the  tlUe  to  120  acres 
of  land  In  Wayne  county,  of  which  plaintltC 
claims  to  be  the  owner  in  fee.  David  Bol- 
linger is  the  common  source  of  title.  He 
died  in  Bollinger  county,^and  plaiutlff  claims 
that  he  left  a  will,  by  which  be  devised  the 
lands  In  question  to  bla  sons,  Noah  A.  Bol- 
linger and  Daniel  B.  Bollinger.  This  will 
wAB  never  recorded  in  Wayne  county,  nor 
was  it  offered  in  evidence;  it  having  been 
principally  destroyed  by  fire.  It  was,  bow- 
ever,  admitted  to  probate  in  Bollinger  coun- 
ty upon  proof  of  Its  contents,  and  a  copy  of 
that  record  was  read  In  evidence  by  plain- 
tiff. The  land  In  question  is  embraced  in 
:  the  land  described  in  said  will  as  the  "borne 
'■  farm."  On  the  24tb  day  of  February  1898, 
I  Emore  and  Noah  Bollinger  and  their  wives, 
i  for  and  In  consideration  of  the  sum  of  flO, 
I  conveyed  to  plaintiff  by  quitclaim  deed  the 
land  In  question.  Defendant  claims  title  by 
virtue  of  two  sberlfTs  deeds— one  dated 
March  19,  1890,  conveying  the  Interest  of 
"the  unknown  beirs  of  David  Bollinger"  to 
H.  N.  Holladay,  for  the  N.  B.  %  of  the  S. 
a  ^  and  S.  W.  14  of  N.  E.  ^  of  section  22, 
and  B.  E.  ^  of  N.  E.  %  of  section  23,  town- 
ship 28,  range  7,  and  the  other,  of  the  same 
date,  conveying  the  Interest  of  the  "heirs  of 
David  Bollinger"  to  C.  A.  Bennett  for  tbe 
N.  B.  %  of  8.  E.  %  of  section  22,  and  S.  E. 
%  of  N.  E.  ^  of  section  23,  ail  in  town- 
ship 80,  range  7.  Tbe  grantees  In  these 
deeds  subsequently  conveyed  to  defendant 

Tbe  court,  after  hearing  the  evidence, 
made  Its  finding  as  follows:  "lu  this  case 
tbe  court  makes  the  following  findings  of 
facts:  That  tbe  land  described  In  plaintitTs 
petition  was  patented  by  David  Bollinger, 
now  deceased;  that  David  Bollinger  died 
in  1869,  testate;  that  he  devised  the  lands 
in  question  to  bis  sons,  N.  A.  Bollinger  and 
D.  E.  Bollinger;  that  said  will  was  probated 
and  recorded  In  Bollinger  county,  which  was 
tbe  home  of  David  Bollinger  and  his  sons, 
N.  A.  and  D.  E.  Bollinger,  who  still  live 
there;  that  the  said  devisees  paid  taxes  on 
the  land  in  question  after  tbeir  father's  death 
until  about  1876,  and  never  paid  any  taxes 
thereafter;  that  In  188-  tbe  coUector  of 
Wayne  county,  Mi^uri,  commenced  a  tax 
suit  for  delluquent  taxes  against  tbe  un- 
known heirs  of  David  Bollinger,  tbe  last 
will  of  David  Bollinger  not  having  been  re- 
corded in  said  county  of  Wayne;  that  said 
lands  were  sold  at  sheritTs  sale  in  188-, 
under  execution,  for  delinquent  taxes,  and 
were  purchased  by  H.  N.  Holladay,  and  by 
him  conveyed  to  the  HoUaday-KIotz  Land 
ft  Lumber  Company;  tliat  In  18fr-  plaintiff. 
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B.  S.  Wfldlt  'flatted  oi  N.  A.  BoNIncer  and  Dt. 

E.  EoIUnger,  at  their  home  in  BoUiufltf 
conuty,  «nd  purchased  of  them  said  lapds 
for  the  Bum  of  f  10,  tafclpjS  a  qu^tcWm  deed 
therefor." 

It  Is  said  for  plalnUtf  that  the  Judgment 
obtaiiied  In  the  back-tax  suit  so  (be  9ider 
of  publication  agatnat  tbe  "hedra  «f  David 
Bollinger"  Is  void,  and  tibe  BkorUTs  deed  from 
John  A.  StOaeoa,  Sheriff,  to  C.  A.  Omsett. 
purportUtg  to  ooatey  Hm  ImbeiMta  ot  jaid 
heire  In  part  of  tbe  lands  Is  quMtfOB,  to  wi^ 
the  N.  E.  )4  G  ^  -of  section  29  and  a  B. 
%  N.  E.  %  of  section  SS,  townahip.SO,  rai«e 
7,  passed  so  title;  Tbe  ordar  of  pjabUcabiaa. 
baTing  been  destrojed,  Is  not  in  OFidoiMWi 
bat  the  deed  reeitea  that  tbe  ^adgment,  »n- 
iisr  which  the  special  eKeontiQiD  waa  Jsaned, 
land  ticM,  and  tbe  deed  -made,  was  vsirinqt 
tbe  "belzs  of  David  BoillDger."  Tbe  ai»a- 
ment  is  that  this  deed  is  v«ld.  tbe  rea- 
son that  it  may  veaaoDabjiy  be.preswed  tbftt 
the  ooUector  knew  that  DaTid  Bollfnser  -mtM 
dead,  and  left  heirs  or  deviaees.  and  (hat 
could  hare  l^roed  .th^  -namaB,  and  wbAre 
they  lived,  had  be  laade  on  eftort;  -tiia.t  tber 
oonld  not  be  both  mUuvKvn  and  at  tbe  same 
time  known,  hence  the  cmolDplon  vraat  tiA- 
low,  from  the  deeda  and  tbe  facts  In  tbe 
case,  that  the  collector  did  not  swwr  to  the 
petitions  filed  in  tbe  suits,  as  It  would  bo 
neceaaary  to  awear  to  the  aame  aub^t-VM't- 
.ter,  one  way  to-day,  and  finotber  -way  to- 
morrow, ai^  heuoc  it  Willi  be  preeoned  that 
he  did  not  swear  at  all. 

The  manner  of  Institutkig  wtfts,  and.jiat- 
ting  parties  defendant  Into  court,  so  that 
the  court  may  ac^vlre  Jwlsdlctiou  over  >tUem, 
In  actloos  Cor  -Hie  -coUeotlon  of  deUnoMeat 
taKs,  is  purely  statutoiy*  i^pd  It  mokes  0o 
provision  in  such  oases  for  tiie  insdtqtinD 
of  a  Buit  simply  a^lnat  the  "heira"  of  any 
particular  person,  nor  serving  mocess  upon 
tiiem.  Tbe  presumption  Is,  wjien  tiie  word 
"heirs"  of  any  particular  person  le  used  Ijq 
such  a  petition,  that  tbelr  names  are  known 
to  tbe  plaintiff,  and  therefore  should  be  «ot 
forth  as  defeudaols,  and  process  IssiMd 
agolnat  them  aceosdingly'  But,  if  tbe  hejdis 
who  ore  made  defendants  are  unknown  to 
the  plaintiff,  then  the  statute  jwluts  out  m 
way  by  publication  to  bring  -them  Into  oowt 
and  tlius  acquire  jorlsdiction  over  thorn. 
Sections  575,  SSO,  fiev.  St.  18tK>.  That  is  to 
sny,  the  fuU  names  of  the  defendants  sboukl 
be  given  in  -tbe  caption,  toccept  in  cases  oth- 
erwise provided  for  by  statute,  as,  in  case 
tbe  names  of  parties  defendant  are  unknown 
to  plaintiff,  then  ttaey^  may  be  proceeded 
against  as  provided  by  'section  680,  Bev.  St. 
18D9.  The  recital  In  tbe  deed  from  lohn  U. 
Johnson,  sheriff,  to  C  A.  Bennett,  for  tbe  V. 
E.  Vi.  of  the  B.  K  of  section  21!  aud  the 
14  of  tbe  N.  K.  )4  of  section  28,  township  SO. 
range  7,  shows  that  -lite  Judgment  under 
which  it  was  sold,  .and  in  pimuaueo  -of 
which  the  deed  was  made,  was  against  :tbe 
"b^  of  David  BoUingeri'Vand  miiat,  rtngetb- 


«r  with  aaJd  deed,  Av  tfee  nmpiw  stated, 

be  bold  void. 

But  tt  la  otfidnslae  -vitb  ivseaot  to  the 
deed  .<ratn  Jf^n  H.  Sobifsctn*  W  -9hMiff,  to 
S.  K.  Holladay.  1»  «U  Ae  .lw4  .Ip  Vttta- 
tian,  detail  oatbe  div  «f  .M»r«. 
which  sboms  npw  its  (ape  to  bave  ik>een 
■made  by  the  aberiff  of  Wjax»  twinr  -in  9^- 
auanoe  <f  a  jwle  loada  b?  Wt4v  .weqlal 
esscodoa  JaaiMii  won  «  jndiinemt.  stfidisBed 
(a  tike  dreult  conrt  of  aatt  •toimiv  ip  favor 
of  Wiley  DanM,  OoUectar.  nmW  -ttie  'tei- 
JhMKnL  heirs  of  likavM  BoMUkor,"  wd  «wbde 
a  llen.co  satf-tasida.  bi-1fte,«4ii»nM  of  8«7 
obowiqc  io  Oko  mmtmia,  ttio  pnmmtion 
imust  be  iodalged  4bat  (tbe.gmceoMas  to  oa- 
flme  ttlfi  tax  Has  ^s  An  sofusO^ne?  wWi 
section  680,  supra,  and  '*y  xlfUt  Md  iPOt 
by  wrong."  It  -maat  Jollov  lOat  the  4eed 
In  question  passed  the  title  of  Ibe  **anknown 
behrs  of  David  EtoUtaiMr"  to  HoUaday,  tbe 
jgnuit^e  tt^^ereiiJ  panied;  and,  as  defenA^nt 
.conijpAiiy  holds  under  him,  it  has  the  title 
Jto  jiald  .{and. 

The  iDdgmept  Is  i^^^  411  pf  this 

j>iv;«iwi  soncqr- 


KTTBTZ  V.  T^mmS  VOH3HT  ft  -EfONB  GO. 
et  al. 

(Supreme  Court  of  Missouri,  Dj^qu  JE^o,  2. 
June  8.  1803.) 

FRAUDULENT    CONVEYANCES— VOLUNTEER 
PURCH  AS  BR— PAYMENT— NOTES— TRAH8- 
PER— PREFERfiKD  CREDITORS. 

1.  'Where  notes  for  tbe  payment  of  goods 
vfete  %o  bfi  tC&a?^^^  ^7  the  ^Il^r  to  1^  broth- 
er to  iMty  an  Indebtednees  to  him,  but  th^  sale 
was  made  to  hitader  and  delay  other  creditors, 
and  ttiis  purpose  was  known  to  the  purchaser, 
the  sale  wan  Invalid,  Ihouffh  tiw  crensferee  of 
the  notes  did  not  participate  In  such  purpose. 

2.  Xiie  fact  .that  the  transferee  qI  the  .notes 
mlf^ht  ugder  certain  circumstances  hold  them  as 
a  valid  jii-eftTenc-e  of  his  debt  wonla  not  inure 
to  the  benefit  of  sufb  volunteer  puKbasor. 

AjppQAl  from  St.  IhoiUs  Cipcttit  Court; 
:Prnal4lin  Ferris.  Judge. 

Action  on  an  attachpient  bond  by  Henry 
G.  Kurtz  agaiUwt  the  Lewis  VoUiht  &  Sons 
Coiapany  and  otbar^  Judgment  for  plaintiff 
and  certain  defendants  appeal,  ^evoraed  hy 
the  St.  Louis  Court  of  Appals,  .and  case 
^transferred.  Judgment  of  Ccturt.  jOf  lAltpeals 
■aQirmed,  and  judgment  reversed. 

F.  A.  Wind  and  Johwon,  HwftM,  Marlatt 
&  Ilnwrs,  for  appellants.  Ij,  Fninfc  Ottofy. 
for  reBpoadent. 

BUKQKSS,  J.  This  caae  was  taanafecred 

to  tlie  jSuproinc  Court  by  tbe  St.  Louis  Court 
of  Appe.ils  because  of  the  dissent  of  one  of 
the  Judges  of  that  fovxt  from  its  ^ajorlt? 
opinion.  Since  tbe  cflfle  has  bfeen-peading  in 
this  court  the  defendant  Henry  IY0II  died. 
^f/i|i  the  .Knit  has  be^p  do^  .ravivi^  4n  the 
name  of  Harry  TroIJ,  his  executor.    In  the 


t  !•  S«e  Fraudotant  OonTtrsnet^  ■mL  IL  Cent 
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St  timtt  04»art*  or  Appeala  the  opinion  t&v 
ccrmrt  wa9  d<eIlV{a«d  by  BO«I>,  J.,  amA  »  uu» 
the  AesenttBff  i^laton  »f  BIGG9.  tw  M 
follows: 

*^DND,  3.  Thib  Ih  a  suit  brongbt  (he 
pnnAaser  of  if  portloD  of  tlUs  atoctt  of  an 
insolvent  merchant,  the  ranaltadier  of  whose 
stock  was  assigned  for  the  benefit  of  credit- 
ors. The  purabaser  gaye  a  chattel  mortgage 
on  the  goodb  to  secure  the  price;  whllih  was 
nTne  notes  of  $100  each.  Aftfer  a  credit  of 
about  $9a  was  paf  upon  these  notas  to  reduce 
them  to  the  amount  of  goodb  purchased'  at 
the  agreed  chaise,  they  Indbrsed  wltUr 
out  recourse  by  the  payee  ta  ttla  Inrother,  Leo- 
pord'  St:horle.  An  atta<^ment  mlt  was  Tn- 
stitbted  by  a  creditor  of  the  vendbr,  wMch 
was  levied  by  defendant  IVoll,  as  sBerilt 
npon  the  said  goods,  which  were  subse- 
quently sold  and  applied  to  a  judgment  on 
the  merfts  and  also  auatalniug  the  attach- 
ment, which  WBB  entered  upon  the  written 
offer  to  that  eflbct  of  the  attachment  defend- 
ant The  present  nit  Is  agaihst  the  dt^ntf- 
ant  sheriff  and  ttie  sureties  on  the  attacft- 
ment  tmnd  for  an  alleged*  converrion  of'  the 
goodb  seized  under  the  wrft  of'  attachment. 
Dbfbndants  gavcF  erlSence'  tending  to  prove 
that  the  goedtr  sued  fhr  were  frandurendy 
coDT^yed  by  the  dMe&dant  Ito  the  attachmetrt 
salt,  and  that  plhlntlff  purchased'  them  with 
knowledge  of  and  partlclpancy  lb  said  fraud. 
This  waa,  howerer,  dbnibd  by  plafntiff,  who 
claimed,  fbrther.  that  bh  note  fbr  Cbe  pur*  I 
chase  money  bad'  been  transferred  by  the 
vendor  in  payment  of  a  debt  dne  the-  brother 
of  his  said  vendor.  It  was  ftirther  shown 
that  the  note  crrtdtochig  this  ihdebtedhois 
vas  not  surrendered  nor  d^Hvered  up  when 
irifllntTtrs  notes  were  assigned  to  the  holdisr. 
It  la  not  claimed  that  the  maritet  value  of 
the  goods  exceeded"  $830.  The  Jaiy  rethmed 
a  renlict  fbr  91.500,  of  which  plahiHIF  re- 
mitted V890,  whereupon  the  court  overmlM 
defendants'  motion  tot-  a  new  trial,  and'  they 
perfected  an  appeat  to  this  cotirt 

I^on  the  theory  that  the  notes  fW  tlte 
pnrch&ee  money  of  the  goods  were  tb  be 
transferred- by  the  vendbr  to  pay  or  secnre  his 
lndehtedB«88  to  his  brother,  the  court  hi- 
strvcted  the  Jtiry  that  the  sate  to  plalntlfr 
was  valla,  notwlthstanfflng  It  was  madb  fttr 
the  purpose  of  hindering,  delaying,  or  de- 
frandhig  the  creditors  of  the  vendbr,  and^  not- 
withstanding the  farther  fact  that  the  plab- 
tnr  (the  vendee)  Imew  of  and  participated'  fa 
sneh  purpose  and  Intent,  unless  ft  further 
apiKared  that  the  IMmsferee  of  the  notes 
alsa  knew  of  and  participated  in  such  pur- 
pose and  Intent,  and  that  this  latter'  fact  was 
also  known  to  plaintiff.  It  Is  not  believed 
this  view  of  the  hiw  can  be  amtained.  The 
difference  in  the  legal  stattiB  of  a  volunteer 
purchaser  and  the  creditor  of  an  InsolTent 
vendor  In  a  sale  or  conveyance  made  by  hihi 
to  dbfimud  his  credftoTB  has  been  so-  often 
and  BO  clearly  dhiwn  by  the  decisions-  in  this 
fltsto  ftnd  elsewhere  that  It  needs  oniy  to  be 


fliMttid  to  be  ISiosoichty'  aueuiitaC  wmoat  • 
sMattiOB  of  pxvced^uta.  la  the  cmm  ot  a  aorle 
or  oonr-oyaiMeo  oS  g«od9  utttat  •  teuubitenb  de- 
t^rn  oa  the-  past  o0  tlie  vendor,  a.  an>attoB 
Nceivbig  the  saaae  iB  par°MDt  an  secuiAy 
of  a  tana  adv  tadiehtedaaaa-  at  a  ueasaaaM^ 
cr  priev  wtli  aot  lose  Oe>  pacfamnos 
tfms  gisan  him,  aMuuBh  h»  Is  awra  that 
the  ttmnsactliHi  HBelfi  hUidsn  on  deltays  otiier 
eredttior*  Im  smMag  iwdTtas  against  said 
gMds,  a&A  ttwrswh.  was-tbe  puiQMBe  at  th» 
dettcar,  piiMiHIed  mm  cBedttor  4am  not  ftir- 
ther partMp^  lb  such  porvwae  than)  try  tbe 
Mutts'  psqnseiie^  ot  hto  olalmi  or  a  pmpa~  ae>- 
emtty  thsnfon,  Ott  the  othitr  hand,  a-  vtf- 
nte»  punefaaaer,  wB»g«t8  «tfc>to'Roods  soM 
or  eevnyccV  to  hUuler.  tfsAay;  ee  d<^mi«  ess#- 
tlun  of  tiiv  v<MuMr'  hi  flM'  euCOwennait  of 
thefr  ^Bds;  csn'MqaRpe  no>r%M  toUwprop^ 
ert*f  flgtthist' snch  oKedHNiniv  if' he  tfttwhiisw 
ot,  n"pattleltfatetf  lu,  Sk  purpDse>«f  Maivsifr- 
Hot  when-  the  tnuiBaeHon*  ypkb  eonsanniafed^ 
mat  IMS,  ton  fln«spectlw  or  the  ftKt  that  1» 
nay  have"  paiM>  full  vaAur  for  the*  geodti.  IVor 
could  he  acquire  a  veellff  tlHa]  If,  aCter  smb 
a  sale,  hut'  before*  payment  of  tte  pricet  he- 
fcanred  of' satd  fhiuff,  and  ftflod'hy  wfthheld 
pa^nient,  provtdM'  hto  obH^satttn  to  pay  hwd 
not  heeome  so-  flMd,  hy  a-  transffer-  of*  nego- 
tMMe  paper  avldeneing  ft,  w  otherwise,  IhBt 
he  eevld  not  legally  KSlhf  Kb  enfbrcenient. 
K  needb  only  a  simple-  aippUleatfon'  of  theee 
prthclplea  to  aome  the  righCs-  of  the  parttaa 
h>  flifs  suit  Vbe  hypothesfe  upon  which  Ae 
enurtr  faistvueted  the  ]my  prasuppeeed'  prmfi 
of  fravd  hy  1lle-sell«'  and'paptlei^ncy  tha«^ 
lBi>  hy  the  buyer,  bu«  no  piMf  of  frvud  I9 
the  thttff  paity,  a-  creditor  of  the  selleF,  to 
whom-  Ifte  notes  tor  the  priSe  werv  assigned. 
Ih  payment  or  secutny  of  »  demand  agahist 
the  aelVer.  It  folKnrs  that  the  fnmsaetlett,. 
as  tKT  AS  the*  selftT  and-  parchaser  wote  em- 
eemed.  was  far  OttecV  dManee-of  the  sthtute 
fMFhlddtos*  salin  to  hinder,  delay,  or  dtAamI 
credttors.  Arte  ISme  two-pavHes,  there* was 
a-  sfalflMg  ot  th»  mte  to  the-  goods  wHh  in- 
tent ami  purpose  on  the-  part  of  both  to  put 
the-  property  beyond  the-  reaA  oB  credHnmS* 
pnteess.  Suofr  a  tnmuKtfon  was  necessarl^ 
voHaUh  at  the  ftastanee  of  eredlteni.  Irre- 
spective of  the  payment  by  the  buyer  of  the 
flill  vaAse  or  the  goods,  and-  afso  Irreepertlve 
of  the  flKt  that  the  vendor  a«?igned  VHe  notes 
whltdi  Be  received'  for  the  pribe  of  llie-  goods 
to  \he  holder  of  a  valid  demsmd  irgalnst  him- 
self. As  1»  the  latter  party,  it  Is  true  that 
he  couM  not  be  compelled  to  accouot  to 
otter  creditors,  as  trnstee  fbr  Weir  bencRt. 
except  upon  proof  of  partl'clpancy  In  the 
fi-aud  of  the  vendor-  of  the  goods.  But  this 
exempthm  on  his  part  does  not  extend  to  the 
other  twtf  partibfl,  the  buyer  and  seller  of  the 
goods.  As  to  the  seller,  ftwid  sufhtlirg  to 
sostaln  an  attartiment  of  his  property  was 
shown  when  proof  was  made  of  his  Itatent 
to  indolently  dispose  of  any  part  therwf. 
Bank  V.  Eumber  Company,  59  Mo.  App.  317; 
Bank  y.  Ptnrers,  134  SBo.,  loci  ^  447,  A4&, 
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86  S.  W.  11S2;  Baok  t.  Russ^,  74  Mo.  App. 
6C1;  Glacier  t.  Walker,  69  Mo.  App.  288. 
Now,  when  this  Intent  was  communicated  to 
a  ■trangea*,  who  at  once  Intentionally  aided 
and  aBslsted  In  its  consummation,  did  he 
not  thereby  necessarily  subject  the  property 
BO  taken  to  the  same  processes  to  which  it 
would  hare  been  exposed  if  It  bad  been 
found  still  in  the  hands  of  the  fraudulent 
Tendor?  In  other  words,  how  did  the  vendee 
acquire  any  higher  rights  to  the  property 
than  the  fraudulent  vendor,  if  both  cherished 
the  same  fraudulent  purpose  in  the  transfer 
of  the  title?  The  only  answer  to  these  ques- 
tions is  that  the  proper^  was  equally  open 
to  the  suit  of  a  creditor,  whether  in  the 
bands  of  a  fraudulent  vendor  or  fraudulent 
vendee.  Any  other  view  would  set  at  naught 
the  statutes  conditioning  the  validity  of  sales 
of  property,  as  sgalost  creditors,  upon  good 
faith  on  the  part  of  the  purchaser,  as  well  as 
the  payment  of  a  valuable  consideration. 
Rev.  St.  1899,  9  3398;  Van  Raalte  T.  Harring- 
ton, 101  Mo.  609,  14  S.  W.  710,  11  L.  B.  A. 
424,  20  Am.  St.  Rep.  626. 

"2.  Neither  does  the  fact  that  tbe  trans- 
feree of  tbe  price  of  the  goods  could  hold  it 
as  a  valid  preference  of  his  debt  under  cer- 
tain circumstances  inure  to  the  benefit  of  the 
volunteer  purchaser.  The  only  theory  i^wn 
which  tbe  creditor  could  retain  for  himself 
money  so  received  is  that  it  was  taken  in 
payment  or  secuiity  of  a  bona  fide  demand, 
and  that  he  did  not  further  participate  in 
the  fraud  of  tbe  debtor;  for,  if  he  did  this, 
he  could  not  retain  the  money  against  the 
suit  of  other  creditors.  Now.  the  assump- 
tion of  the  instruction  In  this  case  is  that 
tbe  volunteer  purchaser  actually  shared  in 
tbe  fraud  of  the  debtor.  If  this  had  been 
done,  even  by  the  creditor,  he  would  have 
been  compelled  to  disgorge  what  be  had  re- 
ceived with  that  intent.  How,  then,  can  the 
mere  outside  purchaser  be  placed  upon  a  more 
advanttigeous  ground?  It  Is  not  believed  such 
a  conclusion  can  be  reached  by  any  valid 
course  of  reasoning,  nor  that  It  can  And  sup- 
port in  auy  well-considered  case  la  this  state. 
Rubber  Mfg.  Co.  v.  Supply  Co.,  149  Mo.,  loc. 
cit.  551,  50  S.  W.  912;  McDouald  &  Go.  v. 
Hoover,  142  Mo.,  loc.  cIt.  494,  495,  44  S.  W. 
334,  and  cases  cited;  Hall  v.  Goodnight,  133 
Mo.,  loc.  clt.  687,  37  S.  W.  916;  Martin  v. 
Bates,  132  Mo.  409,  28  S.  W.  05.  34  S.  W. 
53;  Rlnehart  v.  Long,  95  Mo.,  loc.  clt.  S97, 
8  S.  W.  559;  Dougherty  v.  Cooper,  77  Mo., 
loc.  clt.  532;  Esselbruegge  Mercantile  Co.  v. 
Troll,  79  Mo.  App.  558-562.  It  follows  that 
tbe  instructions  given  by  the  learned  trial 
judge  were  radically  erroneous. 

"Some  countenance  for  tbe  theory  ex- 
pressed by  them  may  be  found  In  what  is 
said  by  the  Kausas  City  Court  of  Appeals 
In  Sammoua  v.  O'Neill,  GO  Mo.  App.  530.  But 
the  facts  In  that  case  were  unlike  tbe  facts  In 
tbe  one  at  bar.  In  that  case  It  appears  that 
the  consideration  of  a  fraudulent  sale  was 
jpaid  b7  the  purchaser  directly  to  a  creditor 


of  the  vendor.  In  the  case  at  bar  the  con- 
sideration of  the  sale  was  expressed  by  notes 
executed  by  the  purchaser  directly  to  tbe 
vendor,  who  subsequently  assigned  them  to 
a  creditor.  The  two  cases  may  be  thus  dis- 
tinguished as  to  the  points  in  Judgment.  It 
is  argued,  under  the  authority  of  some  gen- 
eral remarks  in  that  case,  that  the  plalotitf 
in  tbe  case  at  bar  only  enabled  his  vendor  to 
do  indirectly  what  he  would  have  had  the 
lawful  right  to  do  directly,  by  transferring 
tbe  goods  themselves  to  a  creditor  In  payment 
of  a  bona  fide  demand.  This  argument  rests 
upon  an  entire  misconception  of  what  was  in 
fact  done  in  tbe  present  case.  In  this  case 
the  evidence  tends  to  show  that  tbe  plaintiff 
bought  tbe  goods  with  a  positive  intent  to 
assist  the  seller  in  defrauding  his  creditors. 
The  title  thus  passed.  The  price  paid  was 
turned  over  by  the  seller  to  one  of  his  cred- 
itors, who  was  only  entitled  to  retain  It,  as 
he  would  only  have  been  entitled  to  retain 
tbe  goods  themselves,  had  they  been  given 
to  him  at  their  reasonable  value,  in  payment 
or  security  of  his  demand,  provided  be  did  not 
further  assist  or  participate  in  the  fraudulent 
design  of  bis  debtor.  He  could  retain  what- 
ever he  took  only  in  payment  of  his  debt, 
whether  It  was  goods  at  a  fair  price,  or  their 
representative  In  money  after  they  had  been 
sold.  To  the  extent  of  giving  his  creditor  tbe 
price  of  the  goods,  instead  of  tbe  goods  them* 
selves,  the  debtor  might  Indirectly  vest  the 
creditor  with  a  title  to  the  price,  as  be  could 
have  directly  transferred  the  title  to  the 
goods  themselves;  and,  if  the  argument  of 
the  learned  counsel  for  respondent  bad  gone 
to  this  extent  only,  it  might  have  bad  some 
force.  But  bis  contention  does  not  stop  at 
that  point.  He  insists  that  the  debtor  was 
also  entitled  to  make  a  fraudulent  sale  to  a 
mere  purchaser,  who  was  cognizant  of  that 
Intent  and  actively  assisted  in  its  accom- 
plishment, and  thereby  vest  a  valid  title  to 
tbe  goods,  as  against. creditors,  In  such  pur- 
chaser, provided  the  notes  given  for  the  price 
of  the  goods  were  indorsed,  under  an  agree- 
ment with  the  purchaser,  to  one  of  the  cred- 
itors of  the  vendor.  This  is  vastly  more  than 
doing  indirectly  what  the  debtor  might  have 
directly  done.  It  must  be  kept  steadily  In 
mind  that  the  whole  theory  upon  which  the 
law  permits  a  creditor  to  retain  money  or 
property  received  In  payment  of  his  demand 
is,  not  from  any  leniency  to  the  debtor  who 
uses  fraudulent  means  to  efCect  such  pay- 
ment, but  only  from  a  want  of  complicity  In 
Bucb  fraud  on  the  part  of  the  creditor  other 
than  in  receiving  payment  of  his  debt.  In 
all  such  cases,  fraud  on  the  part  of  the 
debtor,  if  shown,  entitles  bis  other  creditors 
to  any  remedy  available  against  him.  It  Is 
a  necessary  corollary  of  this  proposition  that 
a  remedy  available  against  a  fraudulent  debt- 
or Is  equally  available  against  any  mere 
transferees  of  his  title,  in  privity  oC  estate 
with  him  by  reason  of  partlcipancy  In  his 
fraudulent  designs.   So,  In  the  case  at  baz; 
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tbe  general  credlton  of  flw  raidor  of  ptaln- 
tffr,  upon  proof  tliat  be  wu  almat  to  fEaodn- 
IwOj  dlqwse  of  his  propertr,  might  have  In- 
terceifted  it  br  attachment  before  tbe  con- 
■nmmatloii  of  tb»  fraod.  When  the  fraud  In 
qaestlon  waa  effectuated  by  b  tranafer  to 
plaintiff,  -with  full  knowledge  and  partlc- 
ipancy  therein,  be  certainly 'conld  acquire 
110  higher  right  to  the  goods  than  was  pos- 
sessed by  his  TendOT.  This  Is  bnt  an  ap- 
plication of  ttie  salutary  rtile  which  avoids,  as 
to  creditors,  a  sale  ot  tbelr  debtors'  property 
resting  upon  mutual  fraud  of  the  seller  and 
Tolonteer  pnrcbaaer.  It  Is  the  essence  of  this 
right  of  relief  that  it  annuls  accomplished,  as 
well  as  Intended,  frauds,  IrrespectlTe  of  the 
consideration  paid,  and  It  would  fail  of  this 
achievement  If  it  stopped  short  of  any  of 
the  gulltj  participants. 

'^e  argument  ttf  respmident  does  not 
meet  the  tects  sbown  in  this  record,  nor  can 
we  agree  to  all  o<  the  remarks  expressed  by 
the  learned  court  In  the  case  dted,  nor  are 
we  Indlned  to  follow  anything  said  In  that 
case  wbifdi  is  opposed  to  the  concludcms  here- 
tofore stated  b7  us.  We  also  experience 
some  dlfltoulty  In  rectrndUng  the  views  by 
our  learned  l^oQism,  In  tbe  case  last  dted, 
to  the  full  recogiUtion  by  them  In  a  later  case 
(Haase  v.  Nelson  DistlUlug  Company,  73  Mo. 
App.,  loc.  cit  88,  and  cases  cited)  of  the 
prlndple  that,  in  a  conveyance  In  trust  to 
pay  creditors,  fraud  m  tbe  part  of  the  grant- 
or and  trustee,  without  any  participation 
therein  on  tbe  part  of  the  secured  creditors, 
will  vitiate  the  conve^nce.  The  judgment 
herein  Is  reversed,  and  tbe  cause  r^nanded. 

"BLAND,  J.,  concurs. 

*'BIOOS,  J.  (dissenting).  This  case  was  not 
tried  and  presented  (as  stated  In  tbe  ma]t»1ty 
opinion)  upon  tbe  hypothesia  that  the  plain- 
tiff participated  in  the  alleged  fraudulent  de- 
sign of  Wendell  Scborle  to  binder,  delay,  or 
defraud  bis  creditors.  The  theory  of  the  ap- 
pellants (as  evldmced  by  their  instructions) 
was  that  Ibe  plaintiff  was  a  volunteer  pur- 
chaser, and,  if  be-  had  knowledge  merely  of 
Schorle'a  alleged  fraudulent  design,  the  sale 
to  htm  was  invalid.  This  Is  sbown  by  their 
Inatmetlwi  No.  6,  which  the  circuit  court 
modified  by  adding  tbat  portion  in  italics,  to 
wit:  "The  court  instructs  yon  that  if  yon 
belieTe  and  find,  from  ttie  evidence,  at  the 
time  at  the  allied  sale  from  Wendell  Schorle 
to  EurtB,  Wendell  Sehorie  was  Insolvent,  and 
had  funned  the  detdgn  and  purpose  of  trans- 
ferring and  dlqiosing  of  his  property,  or  any 
part  thereof,  for  the  purpose  ot  hindering,  de- 
laying, OF  defrauding  bis  creditors,  and  that 
the  said  sale  to  plaintiff,  Kurts,  vbm  a  part 
at  and  In  fnrth««nce  of  said  fraudulent  pur- 
imse  and  design.  If  any,  and  If  yon  farther 
believe  and  find,  from  the  evidence,  that  be- 
fore said  sale  was  consummated,  and  before 
tbe  nine  promissory  notes,  made  by  Eurts  to 
Wendell  Bcborie,  bad  been  delivered  to  Leo- 
pold Bchorie,  Enrti  became  aware  of  tbe 


fnndnlent  purpose,  ft  any,  of  the  said  Wen- 
dell Schorie,  then  fhe  court  Instnicts  you 
that  it  was  the  duty  of  plaintiff,  Eurti,  to 
rescind  such  sale  and  demand  the  return  of 
bis  notes,  and  your  finding  must  be  for  the 
defradants,  provided,  However,  that  you  fur- 
ther find  (Xat  Leopold  Sekorle  parOo^atcd  to 
the  de»^  of  Wendell  Sohorle  to  defrMd  hia 
oreditore,  and  that  plaintiff  knew  that  Leopold 
Sohorle  WM  90  participating  in  iuch  design  of 
Wendell  Sohorle  before  plaintiff  aigned  and  de- 
Kvered  tho  notet  and  mortgagee  read  epi- 
denoe.' 

"The  evidence  adduced  by  plaintiff  tend- 
ed to  show  that  the  purpose  of  the  sale  to 
plaintiff  was  to  secure  «  pay  tbe  debt  due 
to  Leopold  Scborle  from  Wendell  Schorle.  To 
accomplish  this  the  goods  were  sold  to  plain- 
tiff, for  which  he  gave  his  notes,  which  Wen- 
dell immediately  assigned  and  delivered  to 
Leopold.  This  was  an  indirect  way  of  pre- 
ferring Leopold's  debt;  but  It  was  certain, 
and  it  waa  effectual,  unless  Wendell  made 
the  preference  with  tbe  fraudulent  Intent  of 
hindering  or  delaying  his  creditors,  and  the 
plaintiff  participated  therdn,  or  Leopold  was 
a  party  to  a  fraud,  and  of  which  plaintiff 
bad  knowledge  before  executing  and  deliver- 
ing the  notes.  In  other  words,  if  the  sale 
was  a  fair  one,  as  abovo  indicated,  the  plain- 
tiff must  be  treated  as  a  creditor  purchaser. 
The  circuit  court  so  regarded  blm  under  the 
evidence,  and  It  was  authorized  to  do  so 
under  the  declsicais  of  this  court  and  the 
Kansas  City  Court  ot  Appeals  In  Tennent 
Shoe  Co.  V.  Rudy,  S&  Mo.  App.  196,  and 
Sammons  v.  O'NeUl,  60  Mo.  App.  530.  In 
my  opinion,  the  deddon  of  my  associates  Is 
contrary  to  the  decision  In  the  cases  above 
cited,  and  I  therefore  ask  that  the  case  be 
certified  to  tbe  Supreme  C!ourt." 

We  approve  the  foregoing  opinion  of  BOND, 
J.,  and  acccvdlngly  reverse  the  Judgment  and 
remand  the  cause.  All  of  this  Division  con- 
cur. 


HAMILTON  V.  OROWfl  et  at 
Supreme  Court  of  Bflaaonri,  DIvMon  No.  3. 
June  9,  1903.) 

LOST  WILLS  —  BSTABLISHHBNT  —  PRB8UUP- 
TI0N»-BVIDBNC2— WITNESSES— PHT8IGIANS 
— PRIVILEGE— INTRODTfCTION. 

1.  In  an  action  to  establish  an  alleged  lost 
wiir,  evidence  of  teetHtrix's  physician  tliat  she 
sent  for  him  and  talked  with  him  with  rela- 
tioa  to  matting  a  will,  and  asked  him  to  obtain 
a  lawjrer  to  draw  the  will,  which  he  did,  was 
not  privileged. 

2.  Where,  la  an  action  by  a  divorced  husband 
to  establish  an  alleged  lost  will  ot  bis  wife,  her 
physician  test)0ed  to  part  of  a  convensatiou 
witb  her  relative  to  the  maklug  of  a  will,  in 
which  she  stated  that  she  cared  for  no  one  par- 
ticularly, except  plaintiff,  be  was  properly  per- 
mitted to  testify  to  tbe  remainder  oi  tbe  con- 
versation, on  cross-examination,  in  which  she 
nsked  bim  to  procure  a  lawyer  for  ber,  which 
be  did,  and  that  several  days  thereafter  she 
informed  him  that  she  had  dianged  ber  mind 
about  making  tbe  will,  and  was  going  to  l«t 
matters  stand  as  they  were. 
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3.  An  Bwriamnient  that  tte  oMwt  arrtd  lia  ipfir- 

mitting  ,a  witaieRa  to  ieataty  ,to  a  cfiiMwafttisD, 
refierdux  the  -ffuict  Xo  eTiaeDM  coveriog  Reveral 
pages  of  testimony,  win  not  be  nmsiflered. 

4.  livia«noe  of  a  pfaTaicisD  tbsrt  he  -vakad  itm- 
ta*rix  if  hod  mtade  a  ^od  mht  JtigiitA 
that  Rhe  iiad  Bot,  was  n&t  pris-jleged. 

».  Ao  aBsunmest,  .that  "the  jconrt  errefl  tn 
refiuing  to  ^ve  gnesfkms  1,  2.  -anS  'S,"  la 
aniatelniibte,  and  -caiuaot  b«  'OoiKlderad  laa  ap- 
V«al. 

til.  Wbaae  iaitt»  on  i^paal  .did  jw>t  jwiat  ant 
'wUerain  iastructioBfl  otu£Cted  to  were  erron«oiu, 
such  objections  will  jiot  be  couslQered. 

7.  In  an  action  to  esMbMh  a 'lost  will,  pMkt- 
tier  alleged  that  after  the  execatlon  of  the  atdU 
It  TOM  ratainafl  hy  ttestaarta  Avanag  bar  iutpn«> 
and  af  tar  iMr  death  -could  not  be  .fouod.  Plaio- 
tiS  introduced  evidence  of  a  witness  who  'haS 
seen  tire  -will  in  -testwtrtx's  truirti,  -WhiA  was 
under  'bm  mntrol  dnifinit  lier  hMt  Slnaa*,  and 
tbara  -vaf  no  ^afdance  .that  «be  lteM«H«-  ia- 
trastad  it  to  .any  person,  and  .after  her  .death  .it 
could  not  be  fouad  by  dfligent  search.  Beld, 
tlrat  under  such  clreumstinices  en  iBrttracthm 
that,  if  mo  rwUl  -nas  Atund  altar  tsearching  taa- 
tattix'-s  ■eflteeta  for  that  ipwfp^<  the  law  ,|Uia- 
amnei  Bbe  had  revoked  any  will  ihe  might  ha-ve 
made,  and  the  'burSen  of  ,prooT  was  oti  plaintiff 
to  overcome  rach  pivsnmpfion.  ww  proper. 

tkrm  bi  atm  -Hdmiasiiui  af  «si<lenaB  iwUeb 
THU  mmis  cnmnhittace,  and  could  not  ban 
prodnced  a  different  ▼erdiet,  was  hannlesa. 

j&ppeal  :ltrom  ClMatt  CSonrt,  Jwftaan  Omo' 
James  iClbaooi,  BnAge. 

Action  *br  ITlMnnas  .1.  Hatodtton  asalnat 
Kdward  Qrowe  imd  ffithers  far  tbe  <establlsfa- 
ment  ol  a  lost  iwDL  FsrmD  a  jvdgnMnt  In 
favor  of  jleBeBtents,  platoitiff  atipeoJa.  Jjt- 
firmed. 

T-ffflte  &  'Fontron  Tind  I.  ff.  "Blngote^,  for 
nppf^Iaiit.  Henry  TH.  BBS 'ana  Bvans  '&  Pto- 
ley,  for  respotidentB. 

*  <3ANTT,  T.  TT.  This  ^  n  sxttt  by  platntfflf 
to  C!«tnl)lii4h  a  t^lU,  "wUtch  tre  allef^  waa 
made  by  Mrs.  7dhanna  C.  Haiiiilton,  and  by 
v/tibeb  ■Che  itevAMd  and  b^ueaihed  to  -blm 
all  'Of  bar  paoperty,  anb^t  only  -to  the  pay- 
ment of  faer.dusttAebte.  The  poUtion  aUogaa 
the  will  was  executed  about  May  15.  1896. 
A  copy  of  said  will  ia  •annexed  to  tbe  peti- 
tion. The  defendants  are  the  heirs  at  law 
«f  Mrs.  Johanna  Harailton,  deceased.  It  is 
aHe)!^  that  Htb.  namlTton  Aied  fn  Kansas 
CltT.  Mo.,  «n  tbe  2nh  dap  dT  Nammber,  (taOT, 
testate;  that  an  attemfrt  «o  probate  tbe  al- 
Ies«l  «py  vt  Iror  'Ia»t  >Htn)  ^waa  mafle  in  Oe 
probate  court,  and  was  by  that  cosvt  re- 
Jectrd;  tliat  said  last  mill  waa  laade  in  wrtt- 
ing  and  dnly  -signed  ^  aOti  J<diainnB,  and 
attested  in  due  form  by  two  snbscrfbing  wlt- 
nefwes  in  Ula  presence.;  tbat  It  was  Jiot  al- 
tered, added  to.  or  changed,  or  irevoked  by 
Ikt  or  any  one  for  ber,  but  •was  'in  tun  ftoree 
«±  ftmc  of  ber  death;  tiiitt  Ht  the  thne  of  Its 
■enecution  tbe  was  single  and  uu married; 
tbst  BbK  gave  tttrtfa  to  no  tenie  after  aaaikring 
it,  rmd.  remained  immarrled  'niilBl  her  ileatb; 
tbat  abe  was  the  owner  of  jproperty  of  tbe 
vatae  of  $16,600:  that  defendaolB  4uie  bar 
nest  of  kin  and  Mrs  at  law;  tbirt  >plalntiff 

T  5.  Bm  Am«d  mn4  -arwr,  S,  OuL  IXg.  | 
MM. 


bflUfmes-ttiawiafie  aMer  Mas  Mdea  datend- 
anlB.  rtnt  >be  te  vnable  to  -atnte  .£beir  names 
or  fl^tlooablp.  "Your  petHiooer  ftirlher 
states  ttmt  aJKer  ^  'exeeution  of  tbe  Mid 
will  it  was  rctftinad  by  tbe  said  Miv.  >HanU- 
t«a  amonc  Iber  papera,  and  'aftar  ber  dea-tb 
coiiM  JBOt  be  found;  that  diligent -aear A  Jisa 
been  )ma4»  tberefor  mheoe  tbe  aacse  waa 
likely  it»  bos  'that  said  will  .baa  baea  )o«t  or 
deaibtilied."  WhareCore  i^tJaner  aabs  tbat 
said  miUf  «d  .madQ,  may  be  proven  .wtd  md- 
jndvaA  -tbe .teat  4rt>l  -af  said  taatatcls;  and.for 
otter  taoA  4wt^tir  ntiliet.  I>efendaAtB  adnlt 
Mro.  SanMHtan  diad  NsTeMbar  ZJ,  iSOZ,  in 
Jaakaon  ooimtgr.  bait  -Amw  tb*  axowtian  of 
sndli  -a  tHI  m  alleged  br  plaintiff  .an  Atey 
16,  iaB&  Whatber  sbe  <exBQated  axiy  l4wt 
mBl  Unr  tew  ino  kflowladge  or  InConnatlon 
sufficient  to  form  a  belief,  but  atate  that  if 
shi»imjufte.a  iirftS  aba -destvoyed  It  In  Jier  Wt- 
tlme.  aoid  timt  no  mW  -was  found  among  bw 
papem  After  4iar  death.  OeCendants  ^yed 
the  palttloa  mlght  be  dtsntfased.  IKw  admln- 
lataatoft  lAomaa  I.  Ce^ioin,  flJtod  a  iflancral 
dantal. 

QRamiM  J/  HaosfltoD,  rthe  'plaintiff,  .was 
marrlad  to  Jobaana  G.  Hssnttton,  tnAe,J«haA- 
na  'Oowe,  Jaly  14,  18M,  ait  fMm.  OU.  Hh^ 
nMvad  'to  Kaaaaa  •City  ftrom  Meand  City.  XM^ 
in  Hear,  MO8.  Th«gr  llaad  tesatbar  as  dsan 
aod  wUe  uBtU  Deoenber  4,  39B4.  ivrben  plain- 
tiff Asaerticd  bar  and  went  to  •QaUfoniia, 
when  be Tealded  roRtll  UrSM.  •On-<QatolMr  2, 
18M,  afiML  Hamilton  una  granted  «  dftvorce 
fnm  ftbe  ptatatlff  b^  -tibe  etroult  fOenrt  of 
Jaidnaa  oonrtF,  cm  the  gnniDd  of  demrtlon, 
and  ahaat  one  rear  -biter  the  platottft  «aar- 
rled  another  woman  In  Callfocnla.  At  or 
abont  tbe  time  of  tbe  divorce  "he  and  Mrs. 
jahanaa  HanHton  agmBd  apon  a  dhMoa  of 
their  pM^erty,  and  -be  ^deeded  her  har  por- 
tlflB,  coaalatlDg  prihielpaity  «f  Teal  'estate  in 
KansM'Cfty,  m  WfpaadaMe  atrest  Sa  1891. 
plaintiff  •oame  back  to  BSamsaB  Otty  ta  nslde, 
and  with  his  secDBd  wlSe  Hrred  tkere  until 
theAMtOi  of  Un.  Johanna  BamUton.  Vhom- 
BS  3.  Snultton  and  Jataanaa  had  va  ^aaren 
bom  to  Hiem,  bat  >plalntlff  taid  one  fKm  by 
bis  eaeend  wtfa.  Tbe  evtdenee  establfahtu 
that  aflfeer  her  -dtvonie,  and  atwot  the  year 
18W,  Mrs.  Johanna  Bamllton  made  a  wlH 
derleh^r  ^»  evtirte  to  plalaOff  for  Ifito,  ie- 
taatader  to  son  by  Ms  -second  wife.  Tbta 
sen  dted  Aprn  '96,  1898,  and  aome  Hme  In 
the  Mtowing  Hay  Mh-s.  HamUton  azeeuted 
auottier  fvill.  TMs  wtN  was  dmwn  Uy  Mr. 
BoggtSB,  of  fbB  Ann  «f  Boggeas-ft  Mean,  and 
nos  otteatod  by  Uv.  Boggees  and  John  T. 
Tallinn.  This  wW  -ma  taft  in  tbe  cnstody 
of  Mr.  Boggess.  At  -the  time  er  tbe  ezeen- 
tloB  of  this  -win  Mn.  HanUton  was  -parttelfy 
paralyBed,  and  ptatntlff  went  -to  bet  rooms. 
Tvhere  she  was  boarding. 

PramphihBtiff'B'evidenoe  we  leapn  tSiat-Ae 
BBBSaated  tSiait,  now  Ma  -son  was  doad,  sbe 
wnnoed  to  give  filalatMf  -an  -cff  her  pnqMrty, 
a«d  wanted  tbe  wIU  changed.  Of  courae,  de- 
fendflots  <ob)ected,  and  pvoperly  so.  to  Ms 
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erldencer  at  !t  lifttf  not  beem  estabHe&ed  that 
any  wltt'  texl  been  eze6uta9,  of,  11  it  had 
bee»,  -mS  uHrrroked  at  tier  destfti  At^aj, 
tbe  eTStente-  iftts  beard  wltb  a  prdmlae  to 
conneeL  Flulnillff  then  vent  td  Mr.  Boggees* 
office,  anS  tebtt  him  o«t  t«  8e«>  Mrs.  IIaml)>- 
toD.  Mr.  Boi^s  bdd  beeb  platotifTs  irttdr- 
nex  In  biff  dlvort:e  cob*  with  Mrs.  Haurtlton. 
Mr.  BDffiMs:  betmibe  11>,  anil  Trtis  eonftired  to 
his  bcnne  for  a  lougr  tlil)«  piiov  to  his  dettth; 
In  Aiifftist;  1S961  Somie  tiiM  that  smnner 
Mn.  HaMKoA-cMfled  at  the  office  ot  Bogg^tfr 
&  Maof«,  imQ  aat^  OoL  BAHm  Mkof*;  otoe 
of  the  artu;  anA'  toM  bM  she'  dealaM  to  get 
her  CoiL  SMor*'  41^0  to  Mf.  Bo^Ed 
about  It;  aiia«t  dttecttosi  Go>.  MOotv  gave 
Mm.  HamlRiiQ  a  bunatc  of  p&pi^rs  MilofrsM 
with  bar'  name,  Mad'  she'  saM  that  what 
she  wfliitM^  Ook  M<»ot^  diO'  not  o^en'  tfie- 
pac)»s0,  aniV  cMId  not  stitt&  po«fUTel!r  tfa« 
win  T*a«  1*  lit  HO*%Ter,  thfe'  otbw  e«Oenc« 
tend^  to  establish  bW  aAsWst  concluMve  In^ 
ference  that  her  wHI  wto  at  that  tlew  banS- 
ed  to  Afrw  HsnritfoB  by  Ool;  Moor«.  Prior 
to  thta  tbe  plaftitlff  had  called  for  these  pa- 
pers, bnt  Ool.  MoOre  declhipd  to  glre  thefli 
to  blin.  Stm  HamlHoti,  semo  (iays  latef, 
csllea  aad  asked  for'  her  wllt,  and,-  when- 
he  gaTe  her  the  hmdle,  saM  IMit  was  what 
sbe  waiAed.  WltMBiii  Miller,  andtber  wit- 
ness for  plaMlff,  testmed  thdt  he  Tinted 
Mrs.  JtfbansA  HouIIton  at  her  room  in  the 
Burlington  HeteK  and-  dvriilg  bte  coBVetsK- 
tioB  n-itb  ber  she  liiqnit^  atoout  BvmlftdD, 
tbe  plaintiff^  attd  witness  salO  to  ber,  "*I 
h<^  yevhare  not  foifcotten  Mr.  Hamllto'n,* 
and  she  r^ted,  'No;  Iiid<«dr  if  ybu  thlnlc 
I  here,  you  fMt  Hist  that  tmnk  lid,'  Whleh 
I  *ld.  'Ne»»*  yon  will  find  a  doeament  In' 
SB>*h'  an<r  sucbr  a  ooniet>.  I  ibbkM  at  the 
place,  and  foond  It,  atid  I  took  It'ottt  and 
looked  It  oTer.  It  lMk!ed  very  amch  inw 
a  will  to  art.  very  aeon  I  sa*  It  wairiu  Be^ 
half  of  Mr.  Hammon  [the  pWartlflT].  I  says, 
'I  gvetfs  it  is  all  right'  8(»e  itttd,  'It  cer- 
tainly In*  I  laid  it  back  i<i  her  trunk*  I 
saw  Sfr.  T.  X  Hrfmllttftrs  slgriature  there; 
aad  aiuy  otMt*  wltdesseB."^  Aftetf  hei  d^nth 
is  November,  Kff:  SeeMini.  ttie  pumic  adrntn^ 
istrator,  took  cbatge  oV  bet  eattffe,  atad  bet 
trunk  arid  imD^r^  btit  e6uld  And  no  w»l. 
Prior  to'hCrddatli,  Mrs;  H^mlitoti  fras  takes 
to  the  reatd«BM  or  suite  of  roonn'  oceupMd 
by  one  of  ber  nd^trews,  Mr.  Crowb  and  hie 
wife,  antf  liVed  with  them  untlt  ber  dMth. 
The  testimeliy  derelDped  that,  on  tbe  itif 
the  Witt  wae  drawn  by  Mr.  Bbgipeas.  Ha  tall- 
ton,  the  ptelntMP,  redd  It,  and  aft(ir  tbAt  dAy 
the  evidence  does  not  riiow  any  other  vlelf 
by  plnlntMT  td  MrK  Hamilton,  and  be  told 
IXtytfier  "br  baa  not  sefen  ber  for  a  \oi^ 
time  ta  her  death."  There  was  a  great 
mass  of  evfdedtse  by  pinintfff  tendfng  to 
sbow  ttet  MM.  Hamilton  bad  a  purpose  tb' 
make  plaintiff  btir  devisee.  Ifr  rebuttal  of 
this  there  was*  alMi- mueh  'evlct^nce  tending' 
to  show  an  t^w^Bitv  state  of  mind  and  affec- 
tion, aad  ttittt  aba  entertatned  a  feeling  of 
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bftterness  at  baTlag  been  deserted  and  aban- 
doned by  plalDtifC,  and  a  fixed  purpose  that 
his  second  wife  should  not  get  her  property. 
There  was  a  material  difference  between  the 
will  propounded  and  the  will  whleh  Hamll- 
tdnv  tbe  plaintiff,  deftrlbeB  In  his  evidence. 
The  flnAng^  was  against  tbe  plaintiff,  and 
Judgment  accordingly.  Plaintiff  appeals. 
Many  errors  are  asatgnedr  chiefly  in  the  ad- 
mtssioB  and-  rejecthA  o£  erldeBee  and  giving 
of  iBstrtictlone. 

h  The  first  error  asserted  1b<  in  permHting 
HorEigan  to  testify  to  conversatiooa  had 
wHh  testatrix  abtrat  Wanting,  to  make  a  will 
aM  getting  am  attemey  to  dtaft  it  This 
witness  was  called  by  plaintiff  himself.  He 
tdstifiM  he  bad  been  ber  pl^sician  from 
1802  Until  possibly  two  moniths  before  her 
deatUt  w&6n  sho  employed  a  mother  pAtysieisn. 
3e  saw  bef  afterwairdB  at  a  botel  at  Flf- 
tewtb  ami  Campbell  streets^  bat  not  as  a 
pbyslclam  Asked  by  plaintiff  if  be  talked 
with  her.  he  answered:  "Sbe  sebt  for  pie. 
Ske  said  she  was  rery  low,  abd  bad  been 
persuaded  another  physician  wouM  do  her 
mere  good;  that  sUe  Wlebed  to  consult  me 
abmit  a)  mattef  of  buslneas  foreign  to  my 
profession.  She  asked  me  to  tell  her  as-  her 
fi'lend  wHether  I  thong^t  she  was  gnlhg  to 
die,  and  I  told  her  I  thought  sb^  WT>ald,  In 
three  weeks.  TMs  whs  in  October,  1807. 
Sbe  tbefr  said  shb  wanted  to  make'  a  will. 
Q.  Did  she  say  aFnythlnt:  about  hfer  feettng 
for  tft  against  Mr.  Hamilton?  A.  Wellv  she 
said  that— she  tbotfght  tbat— tliere  *hB  no- 
body pnrticulnriy  thtit  shfe  eared'  for  btit  Mr. 
Hampton.  When  sbe  spoke  of  the  will,  sbe 
Bwtd  eSiK  waTited-  to  leave  it  tcJ  certain  chari- 
ties—the  church,  the  T.lttle  Sisters  of  th* 
PD6r,  the  Getdwn  Hospital."  'Thereupon, 
upon  cTosa-ezaminatloQ,  the  vrltness  wns  ask- 
ed to  relate  the'  remainder  of  the  cawversa- 
tioa  with  deceneed:  Objection  was  made 
tbat  it  was  Incofrtprtent  to  admit  oral  testi- 
mony either  as  to  tbe  making  or  the  revoca* 
tltm  of  a  will.  The  court  then  permitted 
Wltneaa  to  tell  the  remalndto  of  tbe  conver- 
sation. "She  a^ed  If  I  kne«r  a  lawyer  who 
conid  make  a  will  tbat  could  not  be  broken, 
and  I  tdid  ber,  'Tes.'  I  took  Prank  Wlalsh 
out  there  the  next  day.  He  wvote  down 
netes  of  tbe  dlspbstttOta  Mie  desft-ed  to  mafce." 
Some  tana  days  hster  witness  saw  her  again, 
and  sbe  told  hlfti  she  bad  cbanged  her  mind 
aboat  nMking  a  new  will ;  tbat  she  was  go- 
ing to  let  matters  stand  as  they  weiV;  tbat 
tkey  wouM  Qght  over,  and  she  *ould  let 
them  finish  it  after  sbe  was  gone. 

It  is  obvious  that  this  witness  was  not  tea* 
tlfytng  to  any  information  which  be  acquired 
fi'om  a  patlefit  He  was  not  consulted  as  a 
physicinn,  and  the  information  was  not  nec- 
essary to  enable  blm  to  prescribe  for  her  as 
sncb.  The  assignment  otherwise  is  so  gen- 
eral that  we  are  at  a  loss  to  understand  on 
what  ground  error  la  assigned.  If  It  be,  aa 
we  sunMse  it  la,  that  the  evidence  was  In- 
cttnpetent  fo^  the  pnrpoae  of  sbowli^  a  let- 
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ocation,  ft  l8  obrlons  that  It  waa  a  part  and 
parcel  of  tbe  same  conversation  by  plaintiff, 
and  tended  to  abow  the  state  of  her  atCec- 
tlons  as  much  as  her  examination  In  chief 
did.  There  was  no  error  in  admitting  it.  It 
certainly  rebutted  the  theory  of  plaintlflF  of 
her  fixed  intention  to  give  It  to  her  divorced 
husband. 

2.  The  second  assignment  la  ao  general 
that  it  presents  no  question  of  error  for  our 
review.  To  merely  say  that  the  court  erred 
in  permitting  a  witnesa  to  testify  to  a  con- 
versation, and  then  refer  this  court,  to  evi- 
dence covering  pages  of  testimony,  la  no  as- 
signment at  all,  and  will  not  be  considered 
by  this  court 

3.  The  same  disposition  must  be  made  of 
asslgnmenta  3,  4,  and  S.  As  said  by  Judge 
Thompson  in  Schultz  r.  Moon,  S3  Mo.  App. 
S29,  "the  appellant  cannot  send  the  court  on 
a  search  through  the  record  for  supposed  er- 
rors by  such  a  general  and  sweeping  asslgn- 
meBf."  It  Is  the  duty  of  the  appellant  to 
point  out  Id  this  court  apeclflcally  the  eirora 
of  which  he  complalna. 

4.  The  same  muat  alao  be  said  of  the  sixth 
assignment  of  error.  No  legal  ground  of  er- 
ror la  stated  under  ttiia  point,  but  an  inspec- 
tion of  the  record  sbows  that  ail  of  the  ob- 
jections to  Dr.  Walnwrigbt's  testifying  were 
auatained  at  first,  and  that  finally  be  was 
permitted  to  state  merely  that  he  aaked  her 
If  abe  had  made  a  will,  and  ahe  aaid  she 
had  not  No  specific  objection  was  made  to 
this  evidence,  and  it  is  clear  it  waa  not  in- 
formation obtained  by  him  from  her  to  en- 
able blm.  to  prescribe  for  her.  It  waa  en- 
tirely outalde  of  bis  prof^ssttuul  datj  or  em- 
ployment 

6.  In  the  eighth  assignment  it  ia  said  "the 
court  erred  in  refusing  to  give  queatlona  Nos. 
1,  2,  and  3,  and  instructions  Nos.  1,  2,  3,  and 
4  asked  by  plaintiff."  It  goes  without  saying 
that  tbe  first  portion  of  this  assignment  is 
absolutely  unintelligible.  We  have  no  idea 
what  It  relates  to.  As  to  the  Instructlona 
mentioned,  the  objectlona  are  not  followed 
up  In  the  brief  of  counsel,  and,  as  they  have 
not  deemed  them  important  enough  to  point 
out  wherein  the  error  occurred,  we  shall  not 
delve  into  them  to  find  error. 

6.  Counsel  do  Insist  tliat  error  was  com- 
mitted in  the  seventh  instruction  given  by 
the  court  as  follows:  "(7)  If  the  Jury  believe, 
from  the  evidence,  that  there  was  not  found 
among  Johanna  0.  Hamilton's  papera  and 
efCecta,  at  or  after  her  death,  any  will  in 
writing  made  by  her,  after  search  therefor 
bad  been  made  for  the  purpose  of  ascertain- 
ing whetber  or  not  she  left  a  will,  then  the 
law  presumes  that  sbe  had  revoked  any  will 
she  mlgbt  have  made,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  overcome  sucb 
presumption  by  the  greater  weight  of  the 
credible  evidence  in  the  caae;  and,  unless  be 
has  done  so,  your  verdict  will  be  for  defend- 
ants." Aa  to  this  Instruction  counsel  say: 
"It  18  declared  to  be  tbe  law  that  where  a 


testator  dies,  and  no  will  can  be  found  anaong 
his  assets,  If  it  can  be  shown  that  the  last 
time  the  will  was  seen  it  waa  in  the  pos- 
session of  the  testator,  that  then  there  is  a 
presumption  that  the  testator  himself  de- 
stroyed the  will  with  the  intent  to  revoke  it 
and  some  courts  hold  tliat  it  is  proper,  to 
overcome  this  presumption,  for  contestants 
or  proponents  to  prove  such  declarations  of 
the  testator  as  would  have  a  tendency  to 
show  that  testator  did  not  destroy  his  will 
with  Intent  to  revoke  the  same,  and,  vrheu 
such  proof  la  made,  then  it  Is  held  the  op- 
posing side  can  Introduce  the  declarations 
of  the  testator,  not  to  establish  and  prove  the 
fact  that  testator  actually  destroyed  and  re- 
voked bis  will,  but  to  reinforce  the  presump- 
tion, as  heretofore  stated,  arising  that  the 
win  was  revoked."  Bebrena  v.  Behrena,  47 
Ohio  St  832,  26  N.  B.  209,  21  Am.  St  Rep. 
820;  Ooleyer  t.  Coleyer,  110  N.  T.  486,  18  N. 
E.  110,  6  Am.  St  Rep.  406. 

In  view  of  thla  statement  of  tbe  law, 
counsel  for  plaintiff  assigns  as  error  tbe 
omission  of  the  court  to  require  the  Jury  by 
thla  aeventh  bistruction  to  find  that  the  will, 
when  last  aeen,  was  in  the  posaesaion  ot  the 
testatrix.  Section  8871,  Rev.  St  1889,  In 
force  when  the  will  in  contest  was  made, 
provides:  "Sec.  8871.  Revocation  of  Wllla. 
No  will  In  writing,  except  in  the  cases  h^- 
Inafter  mentioned,  nor  any  part  thereof, 
shall  be  revoked  except  by  a  subsequent 
will  in  writing  or  by  burning,  canceling,  tear- 
ing or  obliterating  tbe  same  by  tbe  testator 
or  in  bis  presence  and  by  his  counsel  and 
direction."  And  this,  in  substance,  Is  the 
law  of  Kngland.  29  Gar.  II,  1676.  Conced- 
ing that  there  was  evidence  sufficient  to  es- 
tablish that  Mrs.  Johanna  Hamilton  did  in 
May,  1896,  execute  h&e  will  In  writing,  and 
that  it  was  duly  attested  by  two  witnesses, 
and  that  In  substance  she  gave  her  former 
husband,  the  plaintiff,  all  her  property,  and 
that  such  will  could  only  be  revoked  in  the 
manner  provided  by  the  above-quoted  stat- 
ute, still  we  are  confronted  with  the  proposi- 
tion that  if  tbe  evidence  shows  that  after  Its 
execution  and  attestation  this  will  was  re- 
tained by  Mrs.  Hamilton  in  her  own  pos- 
session, and  after  her  death  it  could  not  be 
found,  among  her  iMpers  or  elsewhere,  the 
presumption  Is  that  she  revoked  it  by  de- 
stroying It  anlmo  revocandl,  and  thla  pre- 
sumption stands  in  place  of  praltlve  proof. 
This  was  well  settled  at  common  law.  Beau- 
mont V.  Kelm,  50  Mo.  29;  Betts  v.  Jackson. 
6  Wend.  173;  Woemer's  Law  of  Administra- 
tion (2d  Ed.)  01-95;  Knapp  v.  Kaapp.  10  X. 
T.  27G;  Loxley  v.  Jackson,  3  PhUl.  Rep. 
126;  Sbacklett  v.  Roller,  97  Ya.  639,  34  S.  E. 
492;  Stewart's  Estate,  149  Pa.  114.  24  AtL 
174;  McDonald  v,  McDonald,  142  Ind.,  loc. 
dt  82,  41  N.  E.  336;  In  re  VaienUne's  Will. 
03  Wis.  45,  46,  67  N.  W.  12,  While  thla  is 
the  presumption,  It  la  a  rebuttable  one,  and 
courts  receive  evidence  of  dedaratlona  of 
the  testator  baTlng  a  t^en^  to  abow  that. 
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If  he  dM  destXD7  bis  wUl,  be  did  so  wttbont 
Intent  to  revoke  It,  u  by  accident  or  mls- 
take,  and  dedarattoni  per  contra,  to  rein- 
force the  Tiew  that  he  did  so  wltb  Intent  to 
reriAe,  and  to  show  tiu  state  of  his  mind 
or  aflections,  but  not  to  establldi  by  oral 
evidence  merely  that  he  had  revoked  his 
will.  Bole  V.  Bfanpln,  84  Mo.  689;  Thomp- 
son v.  Ish,  99  Ma  im  12  S.  W.  610,  17  Am. 
8t  Rep.  662. 

Now,  In  view  of  these  established  princi- 
ple^ let  ns  examine  the  obJecUOTi  to  this 
seventh  instmctlon.  And  first  we  may  re- 
mark  that  the  propriety  or  Impropriety  of  an 
Instmctlon  depoids  upon  the  state  of  the 
evidence  and  pleadings.  Omcedlng,  then, 
that  the  nUe  fnlly  stated  reqolrw  the  will  to 
be  traced-to  and  In  the  possession  of  the  te»- 
tattix  after  Its  due  e«cution,  and  not  shown 
to  have  been  out  of  her  possession  snbse- 
qnoitly  and  prior  to  her  death,  m  tids  case 
the  plaintiff  had  alleged  In  his  petition  "that 
after  the  ezecotlcai  of  the  said  will  it  was 
retained  by  the  said  Mrs.  Hamilton  among 
her  papexB,  and  after  her  death  could  not  be 
found.'*  This  allegation  was  binding  on  plain- 
tiff as  a  solemn  adnUsslcat  of  reond,  bnt  It 
was  reinforced  by  the  evidence  of  MUlw, 
for  whom  he  stood  sponsor,  that  In  the  last 
Ulneas  of  Hn.  aimlltDn  he  saw  it  la  bev 
room  in  her  tnmk,  which  vras  under  her  con- 
trol. Tbne  was  no  evidence  that  she  after- 
wards mtmsted  It  to  any  person.  Thus  fhe 
pleadings  and  eTldence  established  a  will 
doly  «eciited,  the  possession  of  It  by  testa- 
trix tr«n  the  time  Ool.  Moore  tomed  it  over 
to  her  mitil  a  f0w  weeks  or  days  prlov  to  hoc 
death,  and  ^t  aft«  ber  death  It  conld  not 
be  foond  by  diligent  search.  There  was  no 
evidence  contradicting  these  facts.  They 
were  practically  admitted.  When,  then,  the 
eonrt  Instmcted  that.  If  the  will  conld  not  be 
fonnd,  the  law  prenimed  she  had  reviAed  It, 
bow  cooM  it  pMSibly  mislead  the  Jury.  We 
think  the  instmctkm  In  the  state  of  the  plead- 
ings and  evidence  vras  not  caroneons,  es- 
pecially since  plaintiff  did  not  ask  any  In- 
stmetloB  reqniilng  the  Jury  to  find  her  pos- 
session. 

7.  Having  diq»oBed  of  these  ^positions 
it  remains  only  to  notice  the  admission  of 
the  eivldoioe  of  Mr.  Walsh.  While  we  tiilnk 
it  vras  inconQtetent  because  It  was  declara- 
tions made  by  Mrs.  Hamilton  to  Mr.  Walsh 
in  his  professional  character,  about  a  matt« 
which  was  to  the  lei^tlmato  scope  of  pro- 
fessional employment,  It  was  admitted  solely 
fOr  the  pmpose  of  rebutting  the  evidence  ot- 
tered by  plaintiff  to  diow  that  Mrs.  Hamil- 
ton had  not  destroyed  the  will  wltti  the  In- 
tention of  revoking  it,  and  wlthont  this  evi- 
dence the  finding  mnst  have  been  for  de- 
fendants. It  related  to  the  malting  of  a  new 
will  which  she  neva  executed,  and  was  of- 
tereA  merely  to  show  the  state  of  mind  and 
affectlonB  of  Mrs.  Hamilton  at  the  time.  It 
was  merely  cumulative  to  a  great  mass  of 
like  evidence,  and  In  our  tndnlon  did  not  and 


could  not  produce  a  different  verdict  On 
the  contrary,  we  tiiink  that  at  the  close  of 
plaintUTs  evidence  under  the  state  of  the 
pleadings,  the  Jury  should  have  been  to- 
structed  to  find  for  defendants,  and  nothing- 
that  defendante  offered  strenglhaied  plain- 
tiff's case.  While  error  Is  presumptively 
harmful,  we  are  forbidden  to  reverse  a  case 
for  error,  unless  In  our  opinion  It  affecte  the 
substantial  t^hte  of  the  adverse  par^.  The 
evidence  nowhere  rebutted  the  presumption 
that  the  testetrlx  had  destroyed  the  will 
anlmo  revocandl.  That  burden  the  law 
placed  upon  plaintiff,  and  he  did  not  snstein 
It;  and  the  verdict  was  for  the  right  par^. 
The  Judgment  Is  affirmed.  All  concur. 


LINN  COUNTT  v.  FABMERS'  &  ME& 
CHANTS'  BANK  et  al. 

(Supreme  Court  of  Misaouri,  Division  No.  2. 
Jane  8,  190&.) 

BAKKS— INTSRE8T  ON  DEPOSITS— PATHENT- 
SETTLBMBNT-DBUAND  BBFORB  BUITMIUr- 
PICIBNCT— AFPBAL-BXCKPTI0N8. 

1.  Defenses  stricken  out  without  any  excep- 
tion to  the  court's,  action  are  not  avaUaUe  on 

appeal. 

2.  The  mere  entry  by  the  cashier  of  a  banb 
of  credits  ou  ttie  bank  book  of  a  codnty  treas- 
urer for  Interest  doe  the  county  on  daily  bal- 
ances, daily  or  monthly,  did  not  amount  to  a 
settlement,  requii-ing  the  county  to  resort  to 
equity  to  correct  a  mistake  therein  to  entitle  it- 
to  recover. 

5.  Under  the  direct  provisions  of  Ber.  St. 
1899,  1 1075,  the  fact  that  no  demand  was  made 
on  a  bank  for  Interest  due  ou  daily  balances 
prerioos  to  suit  cannot  be  urged,  in  toe  absence 
of  pleading  setting  up  want  of  demand. 

4.  Where  a  bank  accepted  county  funds  on 
agreement  to  pay  Intereat  on  daily  .balances, 
testimony  of  a  member  of  the  county  court  that 
he  stated  to  an  officer  of  the  bank  that.  If  he- 
did  not  pay  the  money,  the  county  would  bring 
suit,  shows  a  sufficient  demand. 

6.  Where  a  baali  agreed  to  pay  Interest  on 
daily  balaneeB,  which  was  ascertainable  fnmi 
data  at  hand  and  in  the  bank's  possesBlon,  It 
was  not  necessary  to  malce  demand  for  any  ape- 
cific  amount  before  suing. 

Appeal  from  Circuit  Court,  Linn  County;. 
John  P.  Butler,  Judge. 

Action  by  Linn  county  against  the  Farmers' 
&  Mercbante'  Bank  and  others.  From  a 
Judgment  for  plaintiff,  defendante  a]M>eal. 
Afflnned. 

E.  R.  Bt^hens,  for  appellante.  Johnson  ds 
i  Bresnehan  and  Thomas  P.  Bums,  for  re- 
'  spondent 

BTTBGBSS,  J,  This  Is  an  action  to  re- 
cover $424.50,  chtimed  to  be  the  balance  due 
plaintiff  by  defendante  as  depository  of  Ite 
funds  for  two  years  from  the  4th  day  of 
May,  1897,  at  4i/io  per  cent.  Interest,  on 
dally  balances.  Plaintiff  had  Judgment  for 
the  sum  of  9^.70.   Defendante  appeal. 

The  facts,  briefly  stated,  are  that  the 
Farmers'  ft  Merchants'  Bank  was  at  the 

f  1.  Bee  Appeal  and  Brror,  toL  t,  Cent.  Dig.  |  Itat 
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thae  of  the  tastttotloti  of  this  suit,  on  April 
18;  1860,  and  prtor  theKto,  a  po>Ttnersb4p 
baskl^  testttuttM.  tatA  C.  W.  TrmnbO,  O.  B. 
TTOmbo^  Martod  Omn,  Lee  AftyeiV  anft  Jamea 
Browik  were  tbe  parttiersv  anA  as  aoeh  Ita- 
owDen.  At  tte  Ma?  tmn,  1897,  ot  tbe 
comrty  oowt  of  Llim  county  said  defendcnt 
bsnk  vBft  selected  by  saW  coanty  cotnt  de- 
peeltory  for  plaintiff  for  the  two  y^ara  next 
followii^  mii  Hay  term  of  rtdd  oemrt  A 
conttaot  waa  tben  entered  into  between 
platatlfl  am  defendaat  banfe  by  wMok  the 
bank  was  to  pay  plalotlfr  4i/io  P^r  cent 
Istereat,  oempiited  on  daily  belaoees  and 
remaining  as  a  credit  to  plaintiff,  to-  naonthly 
paymentB,  to  the  treaniDep  ot  saM  coniiliy, 
one  C.  B.  Kelley.  The  bant  became  the  de- 
pository of  the  county  funds  on  the  10th  day 
of  May,  1887,  and  continued  as  sach  until 
the  Zil  day  of  Mar*  ISSO.  Svrltisi  that  tftae 
Kelley,  couaty  treasQMt,  depmtted  the  coun- 
ty's funds  with  defendant  bank,  and  from 
time  to  time  the  cashier  of  defendant  bank, 
C.  E.  Trumbo,  entered  credits  on  Kelley's 
bank  book  at  Interest  due  tbe  comity  on 
daily  balanceir,  and  when  stich  credits  were 
entered  there  was  nothing  said  as  to  wbeth- 
er  snch  credits  were  tWe  fall  amomit  of  in- 
terest due  the  county  on  dally  balances  to 
Ita  credit  at  the  time  such  credits  wore  made 
or  notl  »nd  no  settlement  was  had  with  ttie 
bank.  No  dispute  a:rose,  and  the  treasurer 
did  not  know  whether  the  defendant  hank 
had  given  the  county  credit  on  Ms  bank 
book  for'alT  the  Interest  due  the  county  tfn- 
der  said  contmct  or  not,  until  aboot  tlie  time 
the  contract  between  plaintiff  add  defendnnt 
■expired;  but,  abowt  the  time  the  tetm  of  the 
defendant  as  depository  expired,  Geo.  W. 
Adams,  county  clerfa  for  plaintiff  county,  at 
the  Uistaoce  of  the  oounty  comi:,  tooU  Koliey's 
ba«k  boofc,  showlhg  the  aceonnt  ot  plaintiff 
and  defendant  bank,  and  made  a  computa- 
tion on  the  dally  halancefl<  to  plaintiff's  credit 
with  defeedant  at  the  rate  of  41/20  pfr  cent., 
aBd  it  was-  then  dtScovered  for  the  fH-st  time 
that  the  Interest  due  plaintiff  under  said 
contract  wae-  $1,M?.27.  whereat  tSle  defend- 
ant bank  had  paid  plnlnttfT  add-  entered  ott 
Kelley's  book  ow»r  9732.77,  lea^g  the*  bal- 
ance dtie  the  cwanty,  as  shown  by  the  said 
cOAtMcC,  K!*I*ey'b  banftr  book,  and  Adams' 
computation,  of  $424.J»0.  When  the"  atten- 
tion of.  the  offioera  of  defendant  bank  was 
called'  to  the-  dtecrepanoy  of'  $*S4iB0,  add  de* 
mand  made  on  the  bank  for  a  settlement 
with  plaintiff,  they  contended  for  the  flrst 
time  thai  some  part  of  the  county's  fond 
-deposited  with,  the  bank  belonged  to  tbe 
capital  school  fund,  and  that  on  such  part  as 
was  capital  school  fund  the  county  could  not 
require  interest  under  the  said  contract,  and 
also  asserted  that  the  bank  had  paid  tbe 
county  all  It  owed  under  said,  contract,  after 
the  Interest  on  the  capital  school  fund  was 
deducted,  so  that  no  dispute  arose  until  the 
time  of  settlement  between  plaintiff  and  de- 
fendant  bank  arrived,  and  then  the  only  dlo- 


ptrte  Was  the  cfoefrtloti  of  wtiether  or  not  the 
cetinty  was  entitled  to  Interest  on  the- capital 
sehMd  fond.  If  any,  which  waft  dept)rited-  fn 
defendant  bank;  the  offic)er«  for  tbe  ban* 
cOntendltig  that  ttie  capital  school  fand  was 
eloempt  frota  tbe  temte  said  contrMCt  iidder 
the  law,  and  the  oounrty  cottrt  eontendlttg 
thwt  thd  county  ms  'Ontttlod  tto  interest  on  Ha 
daily  halauces,  rejjotdleBS  of  ttie  auction  of 
tbe  capital  school  fund.  The  defeAAint'  MnkT 
faSIlnir  to  pay*  the  batonde  of  MM>'50  clabued 
Iff  the  coaoRtn  this  sUit  Wat  browghtt 

The  case  wartrlM  by  th&  ootirt,  U  Jory 
being  walvedi.  No  deohntrtlom  at  law  warn 
ashed'  bT  plaintiff.  E>ef«tatn«  adhM-  tte 
conrt  to^  d^riare  the*  la<*  ttr  fONowor-  **a> 
IHtat  the' SUB  of  97B2i77  paid'  the  coinity  on 
daily  bMtSDceB,  at  the-  rate  of  4ii/au  per  cent. 
Intereftt,  by  Uie  defbddaat  tA  G.  B.  Kelley. 
tpeasurer;  fior  ttae  tem  of  t^  years  from  the 
lOth  day  of  Mat;  tBS7t  tb  May,  1890,  mcmthiy. 
upon  the  comity  fabds,  Was  a  p'vyment  to 
the  plaiirttff  (Ltan  douMy),  to  be  pM«ed  to 
the  oiedit  of  tbe-  road' or  bridge  fund,  Bs  the 
'  county  oomrt  idlgM  oideri  aiM  if  said  sum 
of  $732.77  iraa  a  lesa  aoaotmt  tlum  the  cbno- 
ty  was  entitled  to,  tfie  etcbess-  cannot  t*  re- 
covered, as  notbtdg  waft  sbo^v**  and  no  at- 
tempt' on  the  part'  of  pfalMiff  made  oiff  tbe 
trtol  to  show  fraud  or  mistake  of  tticf  by  mM 
<X  B.  Kell«y,  tveasUKti^,  In  rcfCelvlh;  said 
daHy  baAttatxm  (2)  TWart  no  fraud;  eolTosion. 
or  mIetaHe  of  fact  wenw  pteatleA  or  sbonti  by- 
plBldtiff  In  the  receipt  of  me  county  fttnift 
by  0.  B.  -  IDeHey,  treasnrer  of  Ltdn  oonnty, 
>lo.  ITitrefore  na  recdTfery  dfn'  ftfe  bait  by 
I  the  plaintiff  In  fhta  acHon:  dB)  Tbttt:  O.  EX 
'  Klelle^,  county  tresimrtr,  Iftid  fifll  aiithoH^ 
as'sacb  treasurer  to  recctre- 41/3*'  pbr  cent, 
upon  county  fnnM  (oxue^  eapicai  attfabol 
fund),  compnteS'upob' dauy  btriUnoctti  anal- 
ly, and  After  the  reCb^lt  of  tattA^  Intmvbt'  by 
him  am  contfty  tFehshrer;  iur  bebHlf  Of  saM 
plaintiff  (Linn  cosnty),  no  dataa  fdi'  escen 
of  interest  on  dally  balarneer  coald^  be'  made 
by  plaintiff,  unless  fMnid,  colMMon,  of  mto- 
tahe  of  twek  was  flnit  sbowai  (4)  That  no 
d«nand  for  any  smft  Id'  esoms  of  9?33i77 
was  made,  prior  to  this  suit,  of  defendaart^  by 
the  county  courts  or  any  attthavlzed'  B^atkt  of 
the  plaintiff  <Ii4an  cowity).  That  the 
mondily  setUenftnts  moOe  by  thr  dettebdent 
with  County^  TrcasuTer  KelloF  behalf  of 
Unn  coud^t  covering!  the  entire  tevnv-  of 
'  two  yean  ui»  -to  May  2^  19D9|  on  dolly  bfil- 
'  aneee  at  4i/gt}.  per  cent  of  the  county  fandft, 
I  aggregating  tbe  swoa  of  (7'22i.77,  were  prima 
I  facie  evidence  of  psymenta  la  fnU  of  all 
'  Interest  ^e  plaintiff  <L1ihi  county);  and*  as 
no  fraud  or  mistake  of  fact  has'  been  shown, 
the  finding  should  he  for-  defendavt"  Whtfh 
deolarations  of  law  tbe  court  refused,  to 
I  whi^  refusal  the  defendants  then  and  there 
.  excepted  at  the'  time. 

It  is  said  for  defendnnlff  that  If  I359.T0, 
tbe  amount  of  the  Judgment,  was  ret«lnM 
by  defendant  bank  as  a  credit  doe  plaintiff 
on  account  of  interest,  it  was-  by  mistake. 
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and  AB  tbe  tata)  am*  oC  (722.77  wwi  p«fd  to 
Kelley,  wmity  tnftmrer,  liff  d«EeMlant§,  wv- 
eriDg  tb«  entire  tnmi  of  two  jmu  tron  3f  fty 
4.  laOT,  to  Mar  2,  3S80i  at  Wm  pw 
EiUwest  on  ftli  .dally  balaacw,  wbteln  mow 
paU  to  said  KeUegr  aonttity,  a«  «  true  «ad 
comet  aceeont,  tliw  nnuedy  of  plaioUff  (If  it 
bas  any)  la  lurt  In  thta  £»»  of  aoltei^  bat 
should  be  In  tbe  nature  of  a  bill  ta  eanltr 
to  coTfeet  tbe  niafetke  la  tbe  Moment  and 
setttouont  with  tbe  cevaty  treaauver.  Tbe 
action  la  slnu^y  an  action  at  -law  fer  ■monev' 
doe  ^J(y  way  ol  Interest  mun  d^^oslte  an  per 
contract,  and  ne  settlement  oc  full  payment 
la  Ht  up  In  tba  answer.  It  is  true  fbaee 
matters  were  sat  ui>  In  tbe  anawer  aa  first 
preseDted,  bat  .tb^  aaoa  to  bave  bean  stHefer 
en  out  uiKu  joatlen  at  ptointW,  sltbont  av^ 
ezceptloD  bftTdng  be«i  aared  >to  tbe  action 
of  the  court  In  Bo  delnff.  Ibese  defieuaw 
baring  been  stricken  out  oi  the  anwer 
In  tbe  ooort  below,  tber  are  onaTatlable  to 
defendants.  Kor  did  tbe  mate  fact  of  tbe 
entry  hj  defendant's  casblw  of  oredlto  spoa 
tbe  treuorer's  bonk  or  pass  book  oC  Intemt 
doe  tbe  countr  on  dallf  belanco^  dally  or 
montbly.  smount  to  a  settlement  or  settle- 
motts,  or  tbe  pnyment  br  tbo  caebler  to  the 
treasuer  of  ^722.77  amount  to  a  full  pay- 
ment of  all  Interest  due  plalutitr.  Vbe  remedy 
pumied  Is  tbe  pnqter  ope,  we  tblnk,  ondw 
tbe  facts  disposed  by  tbe  record. 

It  la  claimed  tJmt  tbe  court  ceuuBtttsd  ecxor 
in  refusing  ln8tructl(»)i  No.  4  asked  by  distend- 
ant.  Tbe  ergnment  Is  tbat  a  demand  npen 
ilefendant  bank  tor  tbe  money  clataied,  and 
for  wblcb  tbfs  salt  to  being  proseented, 
should  bare  been  a»ade  Iff  platatiff  as  a 
prerequisite  to  Its  Jnetltatira.  Bat  tbe  teU- 
ura  to  make  demaad  by  idalntMf  betone  In- 
stituting stttt  is  net  .pleaded,  which  was  -neces- 
sary under  sectien  157fi,  Ber.  St.  1800,  to 
enable  the  defendiuota  to  aTaU  'tbemselres 
of  tbe  want  of  dBDuuid»  oa  well  aJtoo  as  to 
bave  aecompanied  tbe  same  wi&  a  tender  of 
the  amount.  >etc.  Westcott  v.  De  Mcoitre- 
riUe.  30  Mo.  352;  State  Qrage^  86  Mo. 
3S>;  Bald  MuUbis,  4B  Me.  000;  Eag^  t. 
Dressel,  28  Mo.  App.  W. 

But.  eran  it  a  demand  was  neesssary  be- 
fore bringing  suit,  It  waa  snffldeBtly  ataewn 
by  tbe  testlmoi^  of  -Judge  Henry  -Jotanson. 
a  member  of  the  county  court  of  satt  county, 
wbo  testified  tbot  a  manth  Jiefiore  the  Instl- 
tuOon  of  tbls  ^t,  upM  either  tbe  first 
Monday  ta  Tuesdsy  In  January,  WOO,  he 
went  to  the  bank  and  told  Mr.  Tnunbo  that* 
If  "ber  did  not  psff  tbe  money  we  [tbat  la,  tbe 
county]  would  hara  to  bitog  enlt."  It  Is 
true  tbe  witness  did  not  state  «bl(^  tma  of 
the  Trumbos  it  was  of  wbem  be  mad*  the 
demand;  but  tbnt  Is  (tf  no  consequentxw  ss 
they  WNc  botb  offlcRrs  ef  the  baink,  ma  Ite 
president  and  the  other  Ite  cashier,  and  the 
demand  of  either  was  good.  In  no  erent 
was  it  necessary  to  luve  made  demasid  of 
nny  specific  amoant,  so  tbat  tbe  demand  was 
Bucb  tbat  the  amount  claimed  could  be  ascer- 


tained from  tbe  date  ot  band  end  In  pos- 
seasiw  of  the  bank. 

These  was  ne  DorevsiUe  enror  to  the  ad- 
mtaslfiB,  ef  tbe  teatlmeny  el  the  witnoa 
Adams.  Nor  is  the  obiscUon  to  tbe  petiXien 
well  taken,  ft  stetee  a  good  ceuMi  of  aetinn, 
and  all  tbat  could  he  desired. 

Finding  no  BKreislble  o-ior  In  Ike  reaavd 
we  affirm  tlie  Judgment.    AU  eeaoiat 


TIBR8  T.  VIEKS. 
(SvpKme  Court  of  Missoarl,  DIvIbIod  No.  2. 

June  9,  llfOS.) 

KIQSULTIHO    TBtrer  —  lAKD    PnaCHASBD  BT 
HBSBULMD  AND  CeNVIITHD  TO  WITS— 
PRSSUMFTMliI  S— B  ViDGUIOE. 

1.  Where  a  huabajtd  puiehasea  real  property 
iwltti  his  own  funds,  and  causes  It  to  be  coq- 
iTSTod  to  his  wife,  aad  there  is  bo  intimation 
In  die  datd  that  ft  is  to  be  bald  la  tsost  foi 
hiiB,  a  puma  faoie  caae  ig  made  oat  that  be 
intended  the  convejauce  to  be  a  prorision  or 
settiement  for  the  wife,  and  not  a  resulting 
trmt. 

2.  While  tdiia  prestnpttoa  mar  be  ovtreome 

by  parol  teatimoof,  it  must  be  dear,  stioiis. 
unequivocal,  aod  so  definite  and  positlTe  as  to 
leave  no  room  for  deiibt. 

3.  in  aa  action  by  a  Inubaaid  agaisst  ble  'wife 
to  have  a  zeanUiDg  toust  declared  ia  ixs  C»t<w: 
to  certain  lauds  conveyed  to  ber  by  absolute 
deeds,  in  none  of  which  were  words  creating 
a  trust  «r  in  suy  way  restrictisc  her  title,  plohi- 
tiS  tceti&ed  that  be  bouabt  the  land  with  his 
own  meaua  and  iiad  it  deeded  to  defendant 
with  the  intPntioD  of  malting  It  his  homestead. 
'His  SOD  testT6ed  that  tbe  land  was  bought  and 
planed  in  defendant's  name,  and  paid  for  by 
platutijl  with  his  own  meney,  fer  the  cxpresa 
purpose  of  making  it  his  future  home.  De- 
:fenaant  testified  that  the  land  was  her  father's 
old  home,  that  ^e  was  one  of  hie  heirs,  tlMt 
tbe  land  waa  to  be  sold  for  deUogaeot  taxes, 
aod  that  it  waa  l>Duglit  for  bar  h(y  plaintiff 
partly  with  her  own  mnney  and  partly  with 
money  given  her  by  (ilarntifP.  ofW  not  to 
wmrrant  a  deevee  for-planntiff. 

Appeal  from  Clrcutt  Conrt,  Taney  Oonnty; 
Jas.  T.  NeTlIle,  Judge. 

Action  by  C.  W.  VIers  against  Llllie  M. 
VIers.  Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Groom  A  If oOonfeey,  -for  ap|»li«it.  B.  C 
iFoEd,  IGor  mgwudent 

BURGBS8,  J.  Xbe  partiM  to  tfals 
wiere  at  the  time  of  the  tcansaeticHiB  men- 
tlened  In  tbe  petition,  and  also  at  tbe  time 
of  tbe  trial,  bnsband  and  wife.  Tbe  pur- 
pose of  the  suit  Is  to  bare  a  rcsirttlqK  tsnst 
deelared  in  piatotUTs  favor  to  certoto  lands 
doBodbed  in  the  petition,  and  to  set  uride 
aod  for  naught  hold  eertain  deeds— one  from 
J.  JL  Weatbenoan,  sheriff  of  Tan^  county. 
Mfc,  to  LUUe  U.  Viet%  dated  November  1, 
18S5.  and  reserded  Xoventber  1,  1893,  In  Boedi 
1,  at  page  86^  Taney  Oouot^  Hecorda;  also, 
one  from  Uliie  M.  Vien  aad  a  W.  Vim^  ber 
hnsband,  to  Uadistm  B.  Viera^  datod  May  2, 
isas,  and  recorded  Jane  4,  189S,  to  Book  11. 
at  page  456;  also,  a  deed  froa  Madison  B. 
Vters  to  IJIIle  U.  Vlera,  dated  May  5,  1^68, 
and  reeorded  S^itonber  26. 18S&:ln  Book  U« 
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at  page  S37,  Taney  Ooanty  Becoxds— and  to 
Invest  title  to  lald  lands  In  tiie  plaintiff. 
The  answer  la  a  general  denial.  The  court 
below,  after  hearing  the  evidence,  rendered 
Judgment  dtomtoaing  the  plaintiff's  bill  and 
decredng  title  to  defendant  Halntlff  filed 
motion  to  set  aside  finding  and  for  new  trial, 
which  motion  was  hj  the  cooit  overruled. 
Plaintiff  appeals. 

There  Is  but  little  conflict  with  respect  to 
the  facts  out  of  which  this  litigation  grew; 
they  being  as  alle^ied  In  the  petition,  with 
the  exc^ttlon  of  the  purpose  for  which  the 
land  was  purchased  by  plalntU^  and  who 
furnished  the  purchase  money. 

Plaintiff  testlfled  in  his  own  behalf  as  fol- 
lovra:  "I  live  In  Taney  county,  Ua  In  1881 
I  was  married  to  the  defendant,  I41Ue  M. 
Vfers,  at  Hannibal,  yio.,  which  place  was 
my  home  at  that  time.  I  was  then  In  the 
employ  of  the  Hannibal  &  Bt  Joseph  Ball- 
road  Company  as  locomotive  engineer,  and 
was  receiving  a  salary  ot  9116  per  month. 
Up  to  the  fall  of  1885  I  bad  saved  up  from 
my  earnings,  and  had  deposited  In  my  own 
name  In  the  Farmers*  &  Merchanti^  Bank  of 
the  dty  of  Hannibal,  the  aum  ot  9000,  which 
amount  I  drew  out  of  said  bank  some  time 
during  the  latter  part  of  October  of  that 
year,  and  brought  the  same  with  me  to 
Porsythe,  Mo.,  and  deposited  It  in  the  Taney 
Oounty  Bank.  On  the  Ist  day  of  November, 
1885,  I  purchased  at  sholff's  sale  at  Por- 
sythe, Mo.,  the  lands  mentioned  In  this  suit, 
for  which  t  paid  the  sum  of  fllS.  I  pur- 
chased the  land  ftor  a  home  fw  myself,  and 
caused  the  deed  thereto  to  be  made  to  my 
wife,  UlUe  M.  Vlers.  In  purchasing  tbia 
land,  and  in  having  the  aherUf  execute  the 
deed  to  my  wife,  LUUe  M.  Viers,  It  was  not 
my  purpose  or  Intention  to  settle  this  prop* 
erty  upon  her  for  h&c  sole  use  and  benefit, 
nor  ag  a  provision  tor  her;  but  I  had  the 
same  deeded  to  her,  In  trust  for  my  own 
use  and  benefit,  for  a  home.  I  bought  and 
paid  for  ttie  land  with  my  own  Individual 
money,  earned  and  saved  by  me  at  railroad 
work,  ume  M.  .^ers,  my  wife,  never  at 
any  ttane  put  a  dollar  of  her  separate  money 
or  means  Into  the  purchase  or  improvement 
of  tills  land,  or  for  the  payment  of  the 
taxes.  In  all  I  have  Invested  between  fSOO 
and  f600  In  the  purctuse  of  this  land  and  in 
the  payment  of  current  and  back  taxes 
against  It,  and  for  attorney  fees,  attadimmt 
liens  against  the  land,  and  traveling  ex- 
penses tvtaa  my  home  at  Hannibal  to  Por- 
sythe, Mo.,  in  looking  after  It  In  the  sum- 
mer of  1^8  I  left  my  wife  in  diarge  of  my 
business  in  the  dty  of  Qulncy,  state  of  Illi- 
nois, where  we  r«Ided  together  at  tiiat  time, 
and  I  came  to  Taney  county,  Missouri,  and 
moved  and  settied  on  this  land.  But  before 
leaving  Qulncy  I  had  arranged  with  my  wife 
to  remain  there  and  close  out  our  business, 
and  sell  the  property  I  had  left  there  In  her 
charge,  and  which  was  worth  something 
like  9O0O,  and  then  she  was  to  come  to  me 


upon  the  farm  here  In  Taney  county,  and 
bring  the  money,  with  which  we  were  to 
stock  the  farm.  She  at  one  time  sent  me 
910  from  Qulncy,  and  In  a  very  short  time 
after  I  left  there  she  ceased  to  write  or  cor- 
respond wltit  me,  and  flnaUy,  In  the  fell  of 
1888,  abe  instituted  divorce  proceedings 
against  me  in  Adams  county,  Bl.,  and  wrote 
me  that  she  never  invaded  to  live  with  me 
any  more.  The  warranty  deed  from  my  wife 
and  myself,  made  to  Madison  Vlers  and  dated 
May  2,  1888,  and  the  one  from  Madison  Yltira 
to  LllUe  M.  Vlers,  dated  May  5,  1888,  botb 
Of  which  pnrpori»d  to  convey  the  land  in- 
volved in  this  suit,  were  made  wholly  with- 
out any  con^eration  whatever,  aud  there 
was  not  a  cent  of  either  mon^  or  property 
exchanged  on  account  of  dtber  conveyance. 
I  am  now  in  the  lawful  possession  of  this 
land,  am  living  upon  It,  and  making  it  my 
borne.  My  wife,  Lillie  M.  Vlerv,  who  la  the 
defendant  in  this  case,  refuses  to  live  with 
me  upon  this  land,  anS  she  also  refuses  to 
longer  live  with  me  as  my  wifo." 

W.  H.  Wade,  a  witness  tor  plaintiff,  testi- 
fied as  follows:  "I  am  cashier  of  the  l^ney 
County  Bank.  Some  time  about  the  latter 
.part  of  October,  1895,  the  plalntUE,  a  W. 
Vlers,  deposited  9008  in  the  l^ey  Oounty 
Bank,  and  he  drew  the  same  out  again  about 
November  1,  1885.  He  purchased  s«ne  land 
wltii  It  at  a  tax  sale  about  that  time.  I 
know  he  bought  the  land,  for  I  stood  by 
him  when  he  bid  the  land  In.  This  money 
was  deposited  In  the  name  of  CL  W.  Viera." 

Qeo,  L.  Taylor,  another  witness  for  plain- 
tiff, said:  'In  the  year  1885  I  had  an  ex- 
tensive correspondence  wltii  the  defendant 
regarding  the  tax  suit  then  pending  against 
this  land.  The  defendant  employed  me  to 
look  after  tiie  same,  and  paid  me  950  for  my 
services.  a%e  defendant  did.  not  attend  the 
tax  sale,  but  Mr.  Vlers  was  present  and  bid 
the  land  In  under  my  snpovislon  and  Instruc- 
tions as  attorney.  Mr.  Vlers  afterwards  em- 
ployed me  to  bring  a  suit  in  ejectment  for 
the  possession  of  this  land,  for  which  latter 
services  I  sued  Mr.  Vl»s  and  his  vlfe  by 
attachment  In  the  circuit  court  of  Tant-j 
county.  Mo.,  and  inrocured  a  JnOgment 
against  both  of  them  for  9&S.*' 

The  plaintiff  then  read  from  the  d^KMltton 
of  Madison  B.  Vlers,  which  was  as  follows, 
to  wit:  **Q.  State  your  name,  age,  and  place 
of  residence.  A.  M.  B.  ^^en;  2S  years; 
Kiowa,  BakOT  county,  Kan.  Q.  How  long 
have  you  resided  in  Baker  county,  Kan.,  and 
in  the  dty  of  Kiowa  T  A.  About  eight 
months.  Q.  Where  did  you  live  before  you 
moved  to  Kiowa,  Kan.,  and  how  long  did  you 
live  there?  A.  Qulncy,  111.;  between  four 
and  five  years.  Q.  Where  did  you  live  on  or 
about  the  2d  day  of  May,  1888t  A.  Qulncy, 
m.  Q.  Are  you  acquainted  with  Gl  W.  Viers 
and  Lime  M.  Vlers?  If  so.  state  what  rela- 
tion, if  any,  each  of  them  are  to  you.  A. 
Tea.  a  W.  Vlers  Is  my  father,  and  Llllle 
M.  Vlers  Is  my  stepmother.  Q.  U  your  moth- 
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er  IlTiDff  at  tbe  present  time?  A.  I  doo't 
know.  My  fatber  and  mother  separated  Id 
1884.  I  have  not  heard  from  my  mother 
since.  Q.  Where  did  G.  W.  Vlers  and  Llllle 
M.  Vlers  reside  on  or  about  tbe  2d  day  of 
May,  1898?  A.  At  Qnlncy,  HL  Q.  What  was 
the  consideration  of  the  deed  made  by  LllUe 
M.  Vlers  and  a  W.  Vlers,  ber  husband,  to 
yoa,  dated  May  2,  1898,  and  which  conreyed 
to  you  the  N.  E.  %  and  S.  H  ^-  W.  ^  and 
S.  E.  ^.  of  section  14  and  X.  W.  ^  of  N.  W. 
H  of  sectlOD  13,  In  township  24,  range  22,  in 
fl^ney  county.  Mo.?  A.  No  consideration  at 
all  Q.  State  how  that  deed  came  to  be 
made  to  you,  whether  the  transaction  was 
made  In  good  faith  or  fraudulent,  and  what 
amount  of  money  or  property  you  paid  them, 
or  was  to  pay  them.  In  consideration  of  them 
conreylDg  this  land  to  you.  A.  There  was  a 
piece  of  property  lying  on  a  creek  bank  that 
was  In  danger  of  being  wasbed  away.  Said 
property  was  mortgaged  by  my  father,  and 
secured  by  notes  from  Llllie  M.  Vlers.  This 
property  mentioned  In  this  conveyance  was 
transferred  to  me  for  the  sole  object  of  de- 
feating any  Judgment  that  might  be  ren- 
dered against  Llllie  M.  Vlers  In  case  the 
property  mortgaged  failed  to  satisfy  the  debt. 
I  did  not  agree  to  pay  any  money  or  property 
In  consideration  of  tbe  conveyance  of  the 
property  described  In  tbe  conveyance  to  me. 
Q.  State  how  yon  came  to  execute  a  deed  on 
the  5th  day  of  May,  189S,  conveying  this 
same  property  back  to  Ullle  M.  Vlers,  wheth- 
er this  transaction  was  In  good  faith  or 
fraudulent,  and  what  amount  of  money  or 
property  you  received  from  Llllle  M.  Vlers 
In  consideration  of  you  making  her  a  deed 
back  for  the  same  tract  of  land.  A.  I  con- 
veyed the  property  back  to  her  In  order  to 
keep  it  In  her  name,  but  my  deed  to  her  was 
not  to  be  recorded,  and  was  not  recorded, 
until  after  the  mortgage  given  by  my  father 
upon  the  property  on  the  creek  bank  was 
satisfied.  There  was  no  consideration  for  the 
conveyance,  nor  any  property  or  money  paid 
for  the  same.  Q.  Vou  may  state,  If  you 
know,  how  the  property  described  In  the 
conveyance  came  to  be  deeded  to  LlHle  M. 
Vlers  In  the  first  Instance,  and  wbo  paid  for 
the  same.  A.  My  father  was  lu  trouble  over 
several  other  pieces  of  property,  and  this 
piece  of  land  was  bought  and  placed  in  the 
name  of  UUle  M.  Vlers,  and  paid  for  by 
my  father  with  his  own  money,  for  the  ex- 
press purpose  of  making  it  his  future  home." 

Tbe  defendant  then  testified  In  ber  own 
bebalf  as  follows,  to  wit:  "My  name  Is  Lll- 
lle M.  Vlers.  I  am  tbe  defendant  In  this 
case.  I  now  reside  In  Qulncy.  III.  I  am 
the  lawful  wife  of  the  plaintifT,  C.  W.  Vlers. 
I  was  married  to  him  at  Hannibal,  Mo.,  nine 
years  ago.  I  have  begun  a  divorce  suit 
against  him  In  Adams  county.  III.  Tbe  suit 
liiis  never  been  determined,  but  Is  now 
pending  in  the  Adams  county  circuit  court 
In  the  fall  of  1895  my  busband  drew  out  of 
ttie  Farmers*  ft  Merchants*  Bank  at  Hanni- 


bal, Mo.,  $400, .  and  gare  tiie  money  to  me 
to  come  to  Taney  county  to  purchase  at 
sberlfTs  tax  sale  the  lands  Involved  In  ttiis 
suit,  which  was  my  father's  old  farm.  My 
father  bad  previously  died,  leaving  my  moth- 
er and  eight  brothers  and  slaters  as  bis 
heirs.  I  kept  the  $400  for  two  or  three 
days,  and  found  that  I  would  not  be  able 
to  make  tbe  trip  from  Hanultml  to  Taney 
county  to  attend  tbe  sberlfTs  sale  of  this 
land,  and  so  I  gave  the  S400  (together  with 
$100  additional,  which  I  had  saved  out  of 
the  house  expenses,  and  which  bad  been  giv- 
en to  me  by  my  husband)  to  my  husband, 
C.  W.  Vlers,  who  brought  tbe  money  to 
Taney  county  and  l>ought  the  land  Involved 
in  this  suit  It  is  my  land,  purchased  part- 
ly with  my  own  money  and  partly  with  the 
money  given  to  me  by  my  husband.  My 
busband  was  engaged  In  the  saloon  business 
at  Qulncy,  111.  He  left  the  saloon  and  fix- 
tures for  me  to  dispose  of,  which  I  did.  I 
then  went  into  tbe  saloon  business  with  a 
gentleman  In  Qulncy.  X  was  in  the  saloon 
business  about  three  weeks.  I  sold  out,  and 
have  been  sewing  some  since.  My  object 
in  buying  the  land  was  to  get  my  mother 
off  of  the  land,  and  get  her  to  make  her 
home  with  me.  My  mother,  brother,  and 
tister  were  living  on  the  land  at  the  time  it 
was  sold  for  taxes.  They  would  not  give 
possession  atter  tbe  tax  sale,  and  my  hus- 
band, O.  W.  Viers,  was  obliged  to  bring 
an  ejectment  suit  axalnst  them  before  they 
would  get  off.  My  mother  never  has  made 
her  home  with  me  since  I  have  been  mar- 
ried." 

Tbe  plaintiff  tben  testified  as  follows:  "It 
Is  not  true  that  I  drew  $400  obt  of  the  Farm- 
ers* &  Merchants'  Bank  at  Hannibal,  Mo., 
and  gave  to  my  wife  at  any  time,  as  testi- 
fied to  by  ber.  Bhe  never  gave  me  $100, 
$400,  $500,  or  any  amount,  wltb  which  to 
buy  the  laud;  but  X  drew  from  the  Farmers' 
&  Merchants*  Bank  my  own  money,  which 
I  brought  direct  from  the  Farmers'  &  Mer- 
chants' Bank  to  Forsythe,  Mo.,  and  pur- 
chased the  land  with  it  paying  the  taxes 
and  other  expenses  out  of  this  money,  which 
was  all  my  own.  I  never  drew  $400,  or  any 
other  amount,  out  of  tbe  Farmers'  &  Mer- 
chants' Bank  at  Hannibal,  Mo.,  or  any  oth- 
er bank,  and  gave  to  my  wife,  at  any  time." 

There  is  some  confiict  in  tbe  testimony  as 
to  wbo  furnished  the  purchase  money  for 
the  purchase  of  the  land  In  question;  .plain- 
tiff testifying  that  he  did,  while  defendant 
testified  that  she  did.  But,  conceding,  for 
the  purposes  of  this  case,  that  plaintiff  fur- 
nished U,  it  Is  well  settled  that  "where  the 
busband  purchases  real  property  with  his 
own  funds,  and  causes  the  same  to  be  con- 
veyed to  bis  wife  fas  In  the  case  at  bar; 
and  there  is  no  Intimation  In  the  deed  that 
it  Is  to  be  held  in  trust  for  bim],  a  prima 
facie  case  Is  made  out  that  the  busiiand  in- 
tended the  conveyance  to  be  a  provision  or 
settlement  for  the  wife,  and  not  a  resulting 
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tcvst^  at  mrald  arise  If  w»  su^  telatlon  ex- 
Istea:"  Scbuater  v.  Scbuster,  93  Mo.  4S8,  6 
S.  W.  260;  Saibold  t.  Clirlstiuftc,  75  Mo. 
306;  IBenjy  on  Trusto,  M  1'4S-147;  Pome- 
Eoy'B  Vq.  Jur.  &  VOSQ;  Ilgenfritz  t.  Ilgeu- 
fritz,  116  Mo.  408.  26  W.  T86;  Gupd  T. 
Brown.  148  Mo.  S2,  40  9.  W.  980;  Wood- 
ward V.  Woodrwaid,  148  Mo.  241,  49  S.  W. 
lOOL  It  iB  also  weU  settled  that  ttMs  pre- 
sumption may  be  OTereome  by  parol  testl- 
mony;  but  tlie  evidence,  In  order  to  do  bo, 
must  be  clear,  strcoig,  QneqBl-TOcal,  and  so 
definite  and-  positive  as  to  leave  no  room  for 
doubt  tn  tbe  mind  of  tiie  chancellor.  Wood- 
ford T.  Stephens,  01  Mo.  443;  Forrester  y, 
BcovlHe,  51  Mo.  208;  ModreU  t.  BIddle,  82 
Mjo.  31;  Sweet  t.  Owens.  109  Mo.  i.  18  & 
W.  9aS;  Rogers  t.  Ro^s.  87  Mo.  267;  Rail- 
road T.  McGarty,  fiT  Mo.  214,  11  S.  W.  52; 
Thyiar  v.  Von  Scbraeder,  107  Mo.  206,  16  ». 
W.  676;  Gord  v.  Brown,  148  Mo.  82,  48  & 

w.  9ae. 

The  qaeMdoD  for  gelation  Is  as  to  whetber 
or  not  tbe  evidence,  wben  taken  In  connee- 
tton  with  tbe  deeds  In  evldeBce,  alt  of  which 
were  made  at  the  request  of  plalntlfF,  and 
iQ  ixme  of  which  were  words  creating  a 
trust,  or  in  any  way  restslctlng  defendant's 
title,  is  sufficient  to  overcome  tbe  presump- 
tion arising  from  tbe  faets  and  dreumstan- 
ces  In  evidence  la  favor  of  the  iiosltlon  that 
It  was  Intended  by  plaintlfF  that  said  con^ 
veyances  should  be  a  provision  or  settlement 
for  his  wlDe,  and  net  a  resulting  trust.  All 
of  the  evidence  adduced  by  plaintiff  tend- 
ing to  overcome  these  presumptions  was  his 
own  testimony,  to  the  effect  that  he  bought 
the  land  with  his  own  n»eenB  and  had  It 
deeded  to  hep  with  the  intentlos  of  making 
it  hie  homestead,  and  that  of  hie  son,  who 
testified  that  "tb4s  la«d  was  bought  and  pla- 
ced in  the  name  of  I>llHe  M.  Vfers,  and  paid 
for  by  his  father  with  hla  own  money,  for 
the  express  purpose  ef  making  It  bis  future 
h<»ae."  Defendant  testified,  In  ber  own  be- 
half, that  the  land  In  question  was  her  fath- 
er's old  farm;  that  he  had  died,  leaving  her 
mother  and  eight  children,  brothers  and  sis- 
ters, as  hts  heirs;  thst  the  property  was  to 
be  sold  for  deHnquent  taxes;  and  that  tt 
was  bought  for  her  by  her  husband,  partly 
with  her  own  money  and  partly  with  money 
given  to  her  by  her  husband,  tbe  plaintiff. 
Our  conclusion,  therefore,  is  that  at  the 
time  of  the  purchase  of  the  land,  when 
plalntifT  bad  the  deed  therefor  made  to  de- 
fendant, he  intended  the  property  as  a  set- 
tlement upon  her,  or  as  a  provision  for  her, 
and  that  tbe  evidence  adduced  for  the  pur- 
pose of  overcoming  the  presumption  that 
be  Intended  to  do  so  falls  far  short  of  being 
clear,  strong,  unequivocal,  and  so  definite 
and  positive  as  to  leave  no  room  for  doubt 
In  the  mind  of  the  chancdlor,  bnt  tends 
strongly  to  tbe  contraiy. 

No  error  was  committed  in  the  decree. 
Tbe  judgment  Is  atfirmed.  All  of  this  dlvt- 
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RiCE,  STEX  at  CO.  T.  SAIXlT  et  vx.* 

(Supreme  Convt  oC  KUsaoori.  Jnoe  ISOS.) 

HUSBAND  AKD  WIKB^-eONITBAOTft  BBiirWBGN— 
MORTaAGft  TO  linFB— RBiCORD-UNKSCORU- 
ttD    UCm-rdAQB^NOTICB-CBANGS    07  POS- 

aB8SiON>-iDHN'nnf<iicA/naN  or  BWBno&Goo 

PBOP&RTY— INTERHLSA. 

1.  An  Interplea  in  an  attachmeiit  suit  being 

In  its  essenual  characteristics  au  action  of 
replevia,  the  legal  title  or  right  to  the  imme- 
(Uate  possession  of  the  propeitf  nuat  ex^  in 
^e  intetipleadsr. 

2.  Her.  SL  18U9,  «  4335»  which. gives  a  mar- 
ried woman  the  right  to  contract  and  carry  on 
besiness  on  her  own  actiouut,  uiMl  to  sue  with- 
out joining  her  ha^and  a»  m  &>Ktf.  ift  teoad 
ejtoDgh  to  penait  hec  to  contract  with  ber  hna- 
band,  and  to  have  such  contract  enforced  at 
law. 

3.  Under  the  atatvte  a  ButrHea  weuaB  can 
ictevplead  In  au  atfaschBitiit  s^  asulasr  ber 

huabnnd  to  refovor  her  separate  pxuiteity. 
whether  acciolred  from  third  persons  or  frum 
b&r  husbaad. 

4.  TiM  pvoperty  coveccd  bgr  s  tnortguee  con- 
veying  "aiJ  the  dry  soods,  gpooecwa,  ebe..  kept 
in  stock  at  tbe  storehouse  uod  warcroumF"  of 
the  mortgagor  "at  L.,"  was  siifflctentlr  identi- 
fied in  as  intevplea  by  the  mortuAgee,  in  at- 
t&cthment  against  the  iaortsacoi\  by  a  diorwiag 
that  there  was  but  one  store  at  Ij-,  and  Uiat 
the  aherlfT  attached  alt  the  goods  therein. 

5.  Under  Hev.  St  1899.  I  340*,  regoiring  i 
chattel  mortgage  to  be  recorded  la  the  conaty 
whenun  the  grautor  reMdcs..tbe  mortsaca  mutt 
be  recorded  in  the  mortgagor's  county,  thoagh 
the  property  be  in  another. 

&  In  cs'der  that  netlce  of  a  mortgagee's 
claims  to-  chattels  dttder  aa  naraoceded  mort- 
gage  shall  be  imparted  to  third  paaoas,  the 
transfer  of  possession  to  the  mortgagee  must 
be  so  oi-en  and  notorious  as  to  apprise  the 
oommuDity  or  those  acettstametf  to  deal  with 
the  mortgagor  that  tbe  chatlels  have  chaacm) 
hands. 

7.  Where,  In  an  atfnchmeut  suit,  in  whicii 
the  wife  of  d^ndant  clafioed  tbe  goods  in  hia 
store  nndcc  a>  uareesDdcd  mtat^ngev  tbe  nriy 
ihowins  oJ  tiaiisf«7  ol  possesaioD  wan  that  tbe 

wife  had  stajeil  at  the  store  a  short  while 
the  day  the  murtf^age  tras  executed,  that  a  red 
line  had  been  drum-u  uader  tbe  prerleus  ar- 
couata  oe  the.  books,  that  one  of  tbe  derks  ht< 
told  iiuiuiriug  customers  that  tbe  store  was  be- 
ing ruu  in  the  wlfe'it  name,  and  that  a  sign  with 
the  wife's  name  on  bod  been  seen  on  tht*  porch 
one  evening,  no  claim  beiiiA  that  it  wan  placed 
thcr(>  by  the  wife's  aBtbM*it$,  theve  n'sr  no 
sbo^vi^g  of  suoh  a  transfer  of  posseaalon  as  to 
affect  plaintiffs,  who  attached  the  goods  a 
few  days  after  the  execotimi  of  the  lanrfgsge. 
with  ootiee  of  the  wife's  clata& 

In  Banc.  Appeal  from  Circuit  Court,  Web- 
ster Comity;  Argus  Cox.  Judge. 

Two  attachment  suits  by  Rice,  Stlx  &.  Co. 
against  James  B.  Sally,  In  which  Sarah  H. 
Sally  interpleaded,  were  consolldntcd.  Judg- 
^  ment  for  tbe  Interpleads,  and  plalntiflTs  ap- 
I  peaL  Reversed. 

The  following  Is  the  aplnloa  of  OA  NTT. 
i  J.,  la  IMylaioD: 

I  "This  Is  A  proceeding  wliKela  the  ptelBtlif<: 
are  attacUng  credltars,  and  certain  gQod<: 
were  attached  as  tbe  property  ol  deCendaai 

I  James  B.  Sally,  and  his  wife,  Mrs.  Sarah  il. 
Sally,  Interpleads  tboreCov.  The  action  wat 
commenced  tn  the  drcnlt  ceuvt  at  Pfaelpe 

1  L  See  Attachment,  vol.  6,  Cent.  Dig.  |  IMtL 
■Beburing  dsDlad. 
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cou^tr,  tfffX.9.  «)|nf]fr  q^je  begv)  In  DOKt 
county,  ^ii^  the  v^qne  Ip  cacb  was  otiaiig,ed 
to  W^b^^  eawfty.  l»  the  latter  county  the 
twp  .w^  cQOBoUdftted.  B^TB.  SoUy,  the 
wife  «f  Ai^  ^elleDd^t  ip  thfse  .o^tuchoieotfi, 
katxt^leaAgfii  Cor  the  (oods  ^slzefl  hy  ^e  ^her* 
iff,  and  gDavpdM  her  claim  thereto  wen  ^ 
chattel  ipoj^^yc  executed  to.  her  by  her  hu^ 
band,  pf  d^  Qptober  21.  to  Jieoiine  jjtte 
ppymept  of  «.  pcopilsswy  Wfte  fa^ecuted  on 
that  date  .her  bush^^  ;{^spee  ,B.  SfiUy,  la 
ber  fATor,  lot  j^OJ)^,  and  gayatjle  year 
after  4a,fe.  By  ^e  .t^i^p?  of  ^{d  Wigtr^gs^ 
Mrs.  ,^lly  -vf^B  to  talu  JcptpediAte  iiosse«Blp9 

of  411  the  StO0C  of  BJi^  II«lS80^  Tff9Sr 

erty  th^^  ^Q^cslb^  and  abe  .was  gli;w 
payer  tp  .sqU  fit  reU^fl  or  w^esaje.  .apd  ap- 
ply tlie  jprpcepds  to  the  paytp^t  of  said  note, 
and  thp  jt9tU^M!e>  If  a^y/to  h«r  hwban^. 
Jajxtes  B.  .S^Ily,  ^  jrejpireffeniatiyos.  M^iffis 
B.  Sally,  t|ie  .mpii^gor,  resided  In  Ph^pp 
counjty,  Mo-  The  stock  ,  of  ^goods  ^raa  situat- 
ed at  I/^ma,  a  yillqyQe  Jn  Dent  county.  The 
mortage  ,yfflM  not  recorded  In  Phelps  county, 
but  r^onjted  ffi  county,  October  22, 
1897.  .Qn  .October  2&,  1897,  the  sheriff  of 
Dent  epui^ty,  by  Tlrtue  of  writs  of  aittficb- 
nent,  one  of  which  was  issued  In  the  case 
of  Rice,  StU  ^,Ca  v,  James  B.  ^Uy,  levied 
upon  and  $012^  the  cialA -Stock  of  goods.  Ibp 
said  go«d9  :v^ere  afterward^  sold  by  order  ajC 
the  Judgp  of  the  circuit  coiirt  tp  tac^^Udp. 
The  TUilAge  of  Xjewjfoa  is  In  Dent  eouitfy,  1? 
or  HmUesfqomjaoIIa.  in  Phelps  .c(wnty.  De- 
f en^pt  -^OXj  and  his  wife,  tiae  interpleader, 
resided  ,ln  BoIJa  at  .the  time  the  chattel  motit^ 
gage  .}v^s  e3f«cutefl  and  the  wvits  of  attach- 
ment w^re  sp«d  out  and  levied.  On  a  trial 
before  .a  Ivry  In  the  circfilt  murt  .thare  was 
a  rerdlct  for  the  .ipt^rpleader,  and  the  philn- 
tUCs  4n  Attachment  have  ai^aled  to  t^s 
cou?t 

"TbftJ|pteEpl9&4lV'  fWs  Uln  Sarah  Bow- 
man p^or  to  her  marriage  to  defendant  Sol^, 
a]i0  dalma  the  .propeity  to  satisfy  her  mort- 
gage, .which  Hfie  alleges  waa  given  to  secure 
an  indebteduevi-to  her  by  liex  husband,  grow- 
ing out  of  bis  receive  and  appropriating  to 
his  pwp  use  her  dlatribqUve  shore  in  the  es- 
tate -flf  .her  father,  James  R.  Bowman,  who 
died  in  1894,  leaving  a  will,  a^d  naming  bis 
son,  W.  P.  Bowman,  and  James  B.  Sally,  de- 
fendant, as  Ills  ex^utors.  To  substanUate 
her  claim,  and  show  the  consideration  of  the 
note  described  in  .the  chattel  mortage,  In- 
teipleader  Introdpced  in  evidence  said  will. 
The  win,  so  far  as  it  Is  material  to  this 
controcensy,  bequeathed  certain  lands  and 
mopeys  to  Mi's.  Sally.  She  next  read,  over 
the  objection  and  exceptions  of  the  attach- 
ing plaintiffs,  receipts  of  liers  filed  witii  a 
settlement  made  In  ,the  probate  court  by  said 
executors,  fntni  which  it  appeared  jsbe  ac- 
knowledged she  had  received  of  aald  execu- 
tors 90.211.02,  .fiqd  advancemcuts  in  ber 
father*a  lifetime  ajnau4iUng  to  $3,255.  Other 
witnesses  testified  to  admis^ns  made  by 
James  B.  Sully,  the  li^i^band  of  interpleader. 


vj(et  .fife  oi^|eQt(oi)s  apd  tezfep^o^B -eX  pJIMn- 
UKs,  to  ft^e  ^fiCect  that  h^  had  Koceived  the 
fiprctiafie  mfwey  for  cev^in  .laQ^  .helo^gjqg 
to  his  ^ife,  jand       by  her  a)^  ^  IfU^bapfU 
tp  tbe^VBOiint  of  «&,OQP.  Mrs.  ^f^^f  ^tlfi^d 
J  that  In  trujth  ^jtd  In  fagt  she  pevi^  s^^v^ 
apy  of  tb^  pipneys  from  .the  es^poydipiis  of 
her  husband.    O^ier  .w^tnpsses^  (HftrEj^Qp, 
Oowan,  and  Pbtto,  tastlfi^d  ^  i^iq^Blpqs  hy 
fanea  .SaVy.  .her  husband,  tl^t  ^ie  had  re- 
ce^ved  abopt  $p.O0P,  the  jtrott^eds  pf  the  sale- 
of  rbls  wUe'»  (fiu|ty.  M>|S-  Sally  test^ed  that 
AO  ac^oupt  ,f)f  the^  tpgneys  wi^  ev«r  k^t 
between  -h^  ^pd  her  4)iifibi;^  ai^  ififit  i^e 
\  puTffsx  At  .aiv  tivw  mSj4&  any  d^ipaqd  .^r  it 
,      -Interest  wa^  paid  pn  It,  or  re^uesl^d,  and 
pp  Bfypa^te  Iuii;<^tagent  ,ctf  It  wfiS  aner  .nMide 
for  her  iian^t,  a^  but  {pr  her  ftip^aqd's 
emhatnuyunaot  she  would  nfjt  have  ^eq^nid- 
e^  It  She  a^ppfi^cd  It  ^-aa  aU  right,  and  n»v- 
er  inquired  about  It  In  April,  1S^7,  ,the  de- 
fondant  SaH^y  was  yexy  jRl^btly  indebted  to 
t|ie  :p&qleqate  trade,  an0  t^s  pr^t  was.  ^- 
celleut  as  r^Mi'ted  by  cqippierci^  agepclies; 
j  .hut  SiQcprdlikg  to  tho  avld^nce  for  lAtexpleader 
he  was  indebted  .to  hi^  ^ife  apd  Qtltfix  ;r^- 
:         to  the  apiopat  of  pearly  |20,Q0p.  He 
pmrchasod  dutii^  iS07  large  blUs  ftf  fpwcban- 
I  dl«p,  with  the  .Eosplt  that  <^  OQtc^r  1,  3,^. 
.he  -was  Indebt^  to  tt^  ^um  of  ^fi<tO  to  the 
Biy  hia  <diBttel  mortgage  s^d  pthiR  dis- 
p^j^tljOps  on  the        of  Qcti^ier  he  b^td  ae- 
cwed  bis  wife  and  brother-in-law  to  tlie  full 
awoimt  pf  bis  visible  pn^rty,  apd  left  notb- 
Ipg  to.  satisfy  his  wivileaala  credltoos  for  the 
merchandise  bougbt  of  tb^m  that  yi^r.  lie 
and  bis  wife  bad  copveyed  ^11  bis  real  .estate. 
Qn  October  21,  X897,  Ja4P08  B.  Sally  and  Mr. 
J.  B.  Parrisos^  a  member  pf  the  Boiia  bar. 
wept  to  Xecoma  in  D^t  county,  to  Sally's 
atwe.         Hairippn  leai'oed  ^t  day  that 
SoUy  ^ps  bopelesdy  Involved,  and  Hatxlson 
Suggested  to  him  that  be  pbonld  secifre  bis 
,wife  tbe  moneys  he  had  received  of  her  es- 
tate. .Sally  apd  ^rslspn  returned  to  Rolla 
that  .evening,  arriving  about  9  o'clock  at 
plght.  Prior  to  that  ev^lng  n^tber  Mqb.  Sal- 
ly, the  iote)iilpn<dw>  or  Sully  or  tbeir  attorney. 
Harrison,  had  any  Inthoatlon  tliat  Sally's 
(Creditors  .intended  to  push  the  oollectlon  of 
their  .dalma  It  appears,  bpwever,  tb^t  on  the 
26th  of  October,  1807.  Sally  bad  an  Ipvoico 
taken  of  his  Lecoma  stock.   The  usual  time 
for  taking  same  bad  been  In  March.  The 
Interpleader,  Sarab  H.  Sally,  bnd  already  re- 
tired for  the  night,  but  at  the  urgent  reauest 
of  her  husbanfl  she  arose,  dt'e^scd,  and  went 
to  the  residence  of  Mr.  Harrison.    The  af- 
fairs of  Sally  were  gone  over  at  full  length; 
Mrs.  Sally  being  presoit  during  the  inter- 
view, taking  part  therein,  and  fully  appre- 
ciating ail  that  was  being  done.   Tbe  items 
of  tbe  alleged  Indebtedness,  running  from 
1887  to  1807,  were  gone  over,  and  .Dpvld 
Cowan,  circuit  clerk  and  recorder  of  P.help8 
county,  who  was  present  during  this  inter- 
view, at  the  request  of  Attorney  E^iiriaon, 
dnew  the  note  and  chattel  mortgage;  the  note. 
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"being  made  by  3.  B.  Sally  to  the  order  of 
^Sarab  H.  Sally,  and  for  tbe  snm  of  ¥10,S00, 
>dated  October  21,  1897,  and  being  payable 
-one  year  after  date.  Tbe  note  was  made  pay- 
■able  12  mtnitiia  after  date  at  Sally's  sngges- 
tlon,  aa  'be  tbougbt  ehe  could  handle  tiie 
^property  in  a  year's  time,  and  not  bave  to 
•close  It  ont*   Tbe  chattel-  mortgage,  direct 
from  J.  R  Bally  to  Sarah  H.  Sally,  without 
tbe  Intervention  of  a  trustee,  eouTeyed  such 
goods,  wares,  and  mwchandlae  an  were  coT- 
«red  by  the  qteclfic  Items  of  an  Invoice,  dat- 
<ed  October  20, 1897,  and  the  (^ce  fixtures  in 
the  Lecoma  store,  aggregating  about  |0,O00, 
and  gave  Mrs.  Sally  tbe  right  to  sen  at  retail, 
wholesale,  or  in  any  other  manner,  without 
notice  or  pnlAlcatlon  of  any  kind  of  tiie 
Hme  and  place  of  sale,  all  of  tbe  said  mer- 
chandise, and  to  apply  the  proceeds  toward 
the  payment  of  her  debt;  tbe  balance  to  be 
returned  to  James  B.  Sally,  or  bis  legal  rep- 
iresentatives.  The  mortgage  In  terms  recites, 
-and  Oie  ta.ct  la,  that  accounts  due  James  B. 
Sally,  growing  out  of  tbe  operation  of  tbe 
thecoma  store,  amounting  to  $1,900,  bad  been 
made  out  and  had  that  day  been  duly  as- 
signed by  James  B.  Sally  to  Sarah  H.  Sally, 
iind  bad  been  delivered  to  her.   During  tbe 
same  night,  and  at  Mr.  Harrison's  residence, 
Mr.  and  Mrs.  Sally  Joined  In  the  execution  of 
fl  deed  of  trust  for  $3,000,  which  deed  came 
Into  tbe  possesion  of  William  P.  Bowman  a 
week  or  two  after  said  n^bt,  although  Wil- 
liam P.  -Bowman  had  not  seen  James  B.  Sal- 
ly for  two  or  three  months  prior  to  said 
nlgbt,  and  had  never  asked  him  for  such  a 
deed  of  trust,  nor  bad  be  had  any  previous 
arrangement  or  agreement  with  hfm  concern- 
ing it   It  appears  that  the  Interpleader  on 
the  same  nl^t  executed  to  Attorney  Harrl- 
-sou  a  power  of  attorney,  the  extent  of  which, 
however,  does  not  appear,  as  the  power  of 
attorney  was  not  Introduced  In  evidence. 
Ur.  Harrlstm  acted  as  attorney  for  both  Mr. 
and  Mrs.  Sally  from  the  start,  and  was  act- 
lug  in  that  capacity  at  the  time  of  the  trial. 
It  further  appears  that  Sally  delivered  and 
indorsed  over  to  Mrs.  Sally  a  note  dated  S^ 
tember  4,  1897,  due  one  year  after  date,  for 
the  sum  ot  $4,207.60,  to  secure  Mrs.  Sally  as 
Indorser  on  two  of  her  husband's  notes  due 
tbe  State  Bank  of  Rolla,  the  two  notes  ag- 
gregating tbe  sum  of  $3,000;  Mrs.  Sally  fur- 
ther agreeing  to  pay  two  notes  due  tbe  Na- 
tional Bank  of  Rolla,  agi^rcgatlng  $950,  on  all 
of  which  notes  Sally  was  liable,  and  Mrs.  Sal- 
ly further  agreeing  that.  If  any  surplus  re- 
mained after  paying  tbe  above  four  notes  to 
tbe  State  Bank  of  Rolla,  she  would  pay  over 
such  surplus  to  John  P.  Kalne  and  herself. 
Tbe  date  when  Sally  delivered  this  note  to  his 
wife  does  not  appear,  but  It  Is  admitted  that 
tbe  note  was  filed  with  the  State  Bank  on  the 
23d  day  of  October,  1807.   Mrs.  Sally  in  her 
Interplea  al1o;;e3  that  the  sheriff  selsied  said 
paper;  but  the  sherUTs  return  shows  no  sncb 
seizure,  and  In  fact  none  was  made. 
"Upon  her  return  to  her  home  on  that 


night,  Mrs.  Sally  stated  to  ha  mother  that 
Mr.  Sally  wanted  her  to  go  to  Lecoma  and 
get  the  property  In  ber  name  befcne  the  St 
Louis  parties  got  there.  Shortly  after  mid- 
night of  tbe  same  Aay  Mr.  and  Mrs.  Sally,  to- 
gether with  their  attorney,  Harrison,  drove 
to  Lecoma,  arriving  there  about  daylight  of 
October  22,  1897.  Mrs.  Sally  went  under 
these  drcnmatances,  because  ber  hnsband 
and  Attorney  Harrison  told  ber  to  go,  and 
insisted  upon  ber  going,  Tbe  cbattel  mort- 
gage was  recorded  on  October  22,  1897,  In 
Dent  county,  but  was  not  recorded  In  Phelps 
county,  where  the  defendant  Sally,  and  bis 
wife,  tbe  Interpleader,  resided.  Mrs.  Sally 
and  Attorn^  Harrison  told  the  clerks  In 
charge  of  the  store  that  she  (Mrs.  Sally)  was 
tbe  owner  thereof.  It  appears  that  Mrs.  Sal- 
ly remained  about  tbe  store  for  some  hours, 
and  returned  to  Rolla  that  same  night  reach- 
ing there  at  about  S  o'clock  in  tbe  evening, 
and  never  returned  to  Lecoma  until  after  tbe 
property  had  been  levied  upon.  What  tbe 
sales  were  Mrs.  Sally  did  not  know.  It  fur- 
ther appears  that  the  Inteipleadw  did  not 
close  the  store  for  any  purpose  whatever, 
and  that  without  losing  a  moment's  time  the 
store  was  ran  up  to  the  time  tbe  attacbmente 
were  levied  at  5:30  p.  m.  on  tbe  25tb  day 
of  Octol>».  The  same  tiiree  clerks  were  con- 
tinued, no  artangemente  wbatsoeva  having 
been  made  with  them  about  salary,  and  no 
one  of  tiiem  in  particular,  or  any  one  else, 
being  put  In  charge  for  ber.  Tbe  old  tKioka 
were  continued  in  use.  No  Invoice  was  taken 
of  tbe  stock  of  goods  by  Mrs.  Sally,  or  by 
any  one  for  ber,  at  any  time.  There  was  no 
sign,  poster,  or  notice  to  Indicate  a  change 
of  ownership,  Tbe  evidence  tended  strongly 
to  show  that  nothing  was  done  to  indicate  to 
the  public,  or  adviae  or  Inform  tbe  public, 
that  there  bad  been  a  change  In  the  owner- 
ship or  possession  of  tbe  stock  of  goods. 
This  was  the  status  at  S:30  p.  m.  on  Monday, 
October  26,  1897,  four  days  after  tbe 
cutlon  of  the  mortgage,  at  which  time  the 
merdiandlBe  and  accounte  were  attached  by 
Sally's  creditors,  among  them  the  plalnttifa. 
Other  facts,  and  tbe  several  instracttons  gXv- 
en  by  the  court,  will  be  noted  In  tbe  f^inlon 
as  occasion  may  require; 

"1.  Tbe  first  contention  of  tbe  plaintUEs 
raises  a  question  of  procedure  and  practice. 
Their  position  Is  that  as  the  right  to  Inter* 
plead  in  an  attachment  case  is  strictly  stat- 
utory and  legal,  it  cannot  lie  maintained 
where  the  Interpleader  has  not  a  strictly  le- 
gal right,  and  that  Inasmuch  as  Mrs.  Sally, 
the  interpleader  in  this  case,  acquired  wbat- 
ever  right  she  has  to  tbe  attached  property 
through  the  chattel  mortgage  of  her  husband 
to  her.  without  the  intervention  of  a  tnistee, 
it  is  purely  equiteble,  and  hence  she  can- 
not recover  in  this  form  of  action.  An  In- 
terplea under  our  statute  la  in  tbe  nature  of 
an  action  of  replevin  Ingrafted  upon  the 
suit  by  attachment  Burgcrt  v.  Borchert  59 
Mo.  80;  Bank  v.  Tracey,  141  Mo.  261,  42  & 
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W.  94S;  State  ex  rel.  t.  Barker,  26  Mo.  App. 
487.  An  Interplea  being  In  Its  essential  char- 
acteristics an  action  of  repleviu,  the  legal 
tltleor  right  to  the  Immediate  possession  must 
exist  In  the  Interpleader.  We  do  not  under- 
stand plaintiffs  to  contend  that  In  no  case 
can  a  married  woman  Interplead  for  her  per- 
sonal property.  In  which  she  has  a  separate 
statutory  legal  estate  In  any  of  the  ways  de- 
fined by  our  married  woman's  acts,  but 
simply  that,  where  her  title  thereto  is  equi- 
table only,  she  cannot  Interplead  at  law  in 
an  attachment  case.  By  thus  discriminating 
we  may  avoid  seeming  conflicts  In  Judicial 
utterances. 

"We  are  thns  brought  to  the  question, 
what  was  the  nature  of  Mrs.  Sally's  title 
to  the  attached  goods  under  her  chattel  mort- 
gage from  her  husband?  Did  it  convey  her 
a  strictly  legal  estate,  or  did  It  create  merely 
an  equitable  Hen.  which  the  courts  would  en- 
force and  protect  In  equity?  It  was  a  maxim 
of  the  common  law  that  the  husband  and 
wife  could  not  contract  with  each  other  dur- 
ing coverture.  The  reason  assigned  was  that 
they  were  one  person  in  law,  and  that  It 
would  be  absurd  for  any  person  to  contract 
with  himself.  The  disability  attached  to 
both  husband  and  wife.  However  unsatis- 
factory this  reason  may  appear,  In  view  of 
the  fact  that  tlie  same  law  recognized  the  va- 
lidity of  a  deed  or  devise  to  the  wife,  and 
thus  conceded  they  were  two  distinct  per- 
sons. It  has  been  too  long  settled  to  be  over- 
turned by  the  Judiciary.  While  this  was  the 
rule  at  law,  the  courts  of  equity  at  an  early 
period  recognized  the  separate  existence  of 
the  wife,  and  secured  to  her  her  separate  es- 
tate and  equitable  rights  (Tennlson  v.  Tenni- 
BOD,  46  Mo.  T7),  and,  though  void  at  law, 
an  abaolate  conveyance  of  real  or  personal 
property  from  the  husband  directly  to  his 
wife  was  good  in  equity  on  a  sufficient  con- 
■Ideration,  so  far  as  the  form  was  concerned, 
to  divest  the  equity  of  the  husband  In  such 
property  and  to  vest  the  same  In  the  wife  as 
against  all  persona^  when  such  transfer  was 
fairly  made  upon  a  meritorious  or  valuable 
consideration.  Wallingsford  v.  Alien,  10 
Pet.  683,  9  L.  Ed.  542;  Lady  Arundel  v. 
Phippa,  10  Ves.  146;  Shepard  v.  Shepard,  7 
Johns.  Ch.  57,  11  Am.  Dec.  896.  And  such 
was  the  recognized  doctrine  generally  In  all 
of  tbe  states  of  the  Union,  prior  to  the  pas- 
sage of  the  various  married  women's  acts. 

"The  great  and  sweeping  changes  made, 
twth  In  this  country  and  England,  by  this 
character  of  legisiation,  la  too  well  iLUOwn  to 
require  any  recapitulation.  While  irimilar, 
each  state  has  made  its  own  changes,  and  a 
reference  to  the  statutes  of  each  is  necessary 
to  understand  the  construction  of  their 
courts.  They  all  evince  a  determination  to 
render  the  husband  and  wife  independent  of 
each  other  as  to  their  property  rights,  and 
to  render  the  wife  capable  of  contracting  at 
law,  as  well  as  In  equity,  as  if  she  were 
sole.  But  in  some  of  tbem  It  is  expressly 
75S.W.-20 


provided  that  the  husband  and  wife  are  not 
thereby  permitted  to  contract  with  each  oth- 
er. Our  Missouri  statute  on  the  subject  gov- 
erning this  case  Is  section  6834,  Rev.  St.  18S9, 
and  remains  unchanged  In  the  Revision  of 
.  1899,  S  433.5.  By  it  'a  married  woman  shall 
be  deemed  a  feme  sole  so  far  aa  to  enable 
her  to  carry  on  and  transact  business  on  her 
own  account,  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  and  to  enforce 
and  have  enforced  against  her  property  such 
Judgments  as  may  be  rendered  for  or  against 
her,  and  may  sue  and  be  sued  at  law  or  In 
equity  with  or  without  her  husband  being 
Joined  as  a  party.'  This  section  has  been 
construed  on  various  occasions,  but  the 
exact  point  now  under  consideration  has  nev- 
er been  decided,  so  far  as  tbe  writer  can  find, 
by  this  court,  hut  has  been  by  both  of  our 
Courts  of  Appeal.  In  Ilgenfrltz  v.  Ilgenfrltz, 
49  Mo.  App.  127,  the  Kansas  City  Court  of 
Appeals,  after  quoting  sections  C864  and 
1996,  Bev.  St.  18S9,  in  a  case  In  which  the 
wife  had  sued  her  hustmnd  in  equity,  and 
the  point  was  made  that  her  remedy  if  any 
was  at  law  by  replevin,  said:  'In  our  opin- 
ion, neither  of  these  statutes  authorize  the 
wife  to  sue  the  husband  at  law.  Tliey  give 
her  the  right  to  sue  without  Joining  her  bug- 
band  as  a  party  plaintiff.  She  may  bring  her 
action  independent  of  ber  husband,  and  a 
third  party  may  sue  ber  without  Joining 
tbe  bnslHind  as  a  party  defendant  But  she 
is  not  empowered  to  sue  her  husband.  The 
unity  of  husband  and  wife  Is  not  destroyed 
by  these  statutes.  They  axe,  as  before  these 
statutes,  one  1^1  entity  In  the  eye  of  tbe 
law,  except  as  they  are  separated  by  the 
express  provisions  of  the  statute,  or  neces- 
saiy  implications  arising  from  such  provi- 
sions. We  are  cited  to  the  cases  of  Larlson 
V.  Larlson,  9  111.  App.  27.  and  Wilson  v.  Wil- 
son, S6  Oal.  451  [95  Am.  Dec.  194],  where  the 
husband  Is  sued  at  law  by  the  wife.  In  the 
former  case  the  action  Is  for  injuries  to  her 
property,  and  In  the  latter  on  a  promtosoiy 
note.  But  in  each  case  a  statute  is  cited  giv- 
ing authority  In  express  words  for  either  to 
sue  tbe  other.' 

"In  McCorkle  T.  Goldsmith,  60  Ma  App. 
475,  the  husband  sued  his  wife  on  an  appeal 
bond,  and  the  question  was  whether  a  court 
of  law  tfould  enforce  a  contract  between 
husband  and  wife.  The  answer  involved  the 
construction  of  section  68G4,  Rev.  St  1889. 
the  one  we  are  now  coaslderlug.  It  was 
urged  that  this  section,  wltliout  any  restric- 
tion or  limitation  whatever,  authorized  a 
married  woman  to  contract  and  be  contracted 
with  and  to  sue  and  be  sued  In  all  courts  as 
If  she  were  a  feme  sole,  and  that  this  ex- 
tends to  the  making  and  enforcement  of  con- 
tracts with  her  husband.  'But'  said  the 
Court  of  Appeals,  'even  though  this  con- 
struction be  adopted,  we  cannot  see  our  way 
clear  to  an  affirmance  of  the  present  Judg- 
ment At  common  law  husband  and  wife 
could  not  contract  with  each  other,  for  th9 
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reflgon  that  they  were  legarfled  as  one  per- 
Bon.  The  OlsabtHty  Tested  In  both  altbe. 
Therefore,  In  this  case,  \t  th'e  complete  euiitn- 
dpatlon  or  the  wife  tie  conceded,  the  dis- 
abUtty  remains  with  the  husband.  A  con- 
tract which  n  court  6t  law  ~w1Il  recognize  and 
enforce  must  be  one  entered  Into  by  two  or 
more  persons  who  are  Bui  Juris  and  capable 
of  contractlHg  with  each  othor.  This  dlaa- 
blllty  of  the  husband  was  stnted  and  recog- 
nized by  the  ^^ew  York  Court  of  Appeals  In 
the  ease  of  White  v.  Wager,  2S  N.  T.  333 
[opinion  by  Denio,  J.].  It  was  there  con- 
tended that  the  statoto  permlttcjd  husband 
and  wife  to  contract  with  eaCh  other.  tTbat 
court  dented  this,  and  held'that,  to  hare  such 
an  effect,  the  disability  of  the  hnSband  would 
also  haVe  to  be  remorcd,  and  that  notMn^ 
short  of  this  would  entirety  destroy  the 
marital  unity  of  the  patties  or  enable  them 
to  contract  with  each  other.*  After  obserr- 
tng  that,  If  the  contention  of  plalntfET  were 
sound,  then  section  6804  repealed  tedtioa 
fiSQS,  the  St.  Iionls  Court  of  Appeals  con- 
cluded: Tn  our  opinion  It  was  the  Intention 
of  the  Legislature  to  'confer  "upon  a  -mntrted 
woman  the  absohlte  power  df  contract  as  to 
all  the  world  except  her  husband;  also  the 
right  to  the  -possession  aUd  control  of  her 
property,  subject  to  such  nse  arid  enjoyment 
by  her  husband  as  would  necessartly  result 
from  the  marital  relation;  and  also  tlie  legal 
remedies  for  the  piroteetlon  of  her  propet^y 
and  the  enforcpment  of  hwctmtraets  (etcept 
those  made  with  her  husband)  that  are  Af- 
forded other  persons  who  are  sul  Jurts.  Ma- 
jor v.  Hblmes,  124  Maas.  108.' 

•»Itt  Lindsay  v.  Archibald,  ^es  Mo.  App.  117, 
Smith.  P.  J.,  after  revtewlug  IlgenfWtz  v. 
IlgenfrHz.  '49  Mo.  App.  127,  McCtfTkle  v. 
Goldsmith,  60  Mo.  App.  41^,  and  WhWe  T. 
Waijer,  ^  N.  Y.  833,  In  a  case  In  which  a 
husband  sued  his  wife's  administrator,  said: 
'Acc-ordinfily  It  !a  clear  from  these  Tnllngs 
that  the  husband  can  no  more  stie  the  wife, 
or  the  wife  the  husband,  in  an  action  at  IffW, 
since  the  enactment  of  said  married  woman's 
statutes,  than  he  or  she  could  before^  "Phe 
disability  of  the  husband,  as  well  as  the 
wife,  has  not  been  removed  by  said  enabling 
statutes.  So  the  plaintiff  «ou1d  not  have 
sued  his  wife  In  an  aeflon  at  law  on  a  con- 
tract while  she  was  living.' 

"None  of  these  rases  deny,  but  all  recog- 
nize, the  familiar  doctrine  In  this  court  that 
In  equity  husband  and  wife  may  eoutraet 
with  each  other,  and  that  tourts  Of  efjutty, 
where  the  equities  require  It,  wHI  enfmre 
such  eontnicts.  Torner  v,  Bhaw.  96  Mo.  22, 
6  S.  W.  897,  '9  Am.  St.  Rep.  319;  Clark  v. 
Clark.  SO  Mo.  114;  Chapman  v.  Mcllwrath. 
77  Mo.  40,  46  Am.  Rpp.  1;  Morrison  v.  This- 
tle. 07  Mo.,  loc.  clt  600.  001. 

"The  decisions  of  this  comt  eonstrnlnc  sec- 
tion 3290,  Rev.  'St.  1879,  the  set  of  Mnrth 
25,  1875  (Laws  1875,  p.  61).  In  Blnlr  v.  Ry. 
Co.,  89  Mo.  883,  1  S.  W.  350.  Brown  t. 
Btfwen,  90  Mo.  184,  2  B.  W.  89S.  Brougfaton 


r.  Brand.  94  Ho.  IflD,  7  f).  W.  n9,  and  Gim- 
land  T.  ClTniaUd,  66  Mo.  B22,  WB.  'W.  ISO, 
do  not  Teach  the  exact  -point  under  consid- 
eratlbn,  as  the  ftieta  luvolred  In  tbem  did 
not  call  for  Its  determhnttien.  In  neither  of 
them  was  the  ralldtty  of  a  contract  between 
husband  and  wife  at  law,  since  the  enact- 
ment of  onr  married  wxjmaU^  acts,  the  potnt 
In  Judgment  notwlt&Btattdlng  the  geaml 
hmguage'iHed. 

"The  qucstltm  ts  one  on  •Whlth  judicial 
opinion  on  similar  stattrtes  Is  "by  no  means 
uniform.  Thus,  m  Massachusetts,  while  St 
1874,  p.  117.  C.  1«4,  i  1  (Pub.  St  1S82,  c. 
147,  I  2),  permits  a  married  woman  to  make 
contracts  in  the'Same"  manner  as  if  she  were 
sole,  the  Supreme  Court  of  that  state  held 
that  this  act  gave  no  authority  to  bQsbnnd 
aad  wife  to  contract  each  with  the 'other  st 
law,  and  that  their  legal  Incapacity  to  thus 
contract  remained  as  at  common  law.  not- 
wrtfastandlng  this  enabling-  statute.  Kneil  t. 
Rgleston,  140  Mass.  202,  4  N.  Si.  573.  In 
Kentucky,  section  49  of  the  Ctvil  Code  pro- 
vided that  *where  a  married  *wonran  Is  a 
party  her' husband  must  be -Joined  wltb  her. 
except  -When  the  action  concerns  ber-vepatate 
property  she  may  sue  alone  and  wbexe  the 
action  is  between  bers^f  aUd  ber  bus  band, 
she  may  suc-OT  be  eued  alone,'  and'ttie-Court 
of  Appeals  In  Matsmi  v.  Matson,  '61  Ky.  (4 
MMc.)  262,  held  that  'this  gare  no  •nerw  right 
of  ' action  to  tlie'Wlfe,  butlta  only  tWeet  was 
to  dispose  with  a  next  frlenQ  In  those  cases 
In  wMeh  the  -action  xjoneemed  the  -Beparate 
estate  of  thewHe,  or  where 'she' sued  In  equi- 
ty to  enforce  some  suitable  right  -against 
her  husbaiid.*  In  t«ew  Yo¥k  tbe-act  of  1980 
(Laws  18C0,  p.  MS,  c. '90) 'provided' In  section 
7  that  'any  -manie^  woman  may  bring  and 
maintain  ttu  action  in  her  own  nsme  for 
damages  against  any  petwn  err  -body  cor- 
porate  for  an>'  Injury  to  ^  her  person  or  <^r- 
acter  the  same  as  If  she~were  sole,  and  the 
money  recelrod  'upon  settlement  or  Judgirient 
Should  be  ber  sole  and  setiarate  propnty.' 
These  words  were  admitted  to  be  bread 
enough  to  cover  tm  action  by  tbe  wife 
against  her  husband  fbr  assault  and  battery 
or  slander,  but'lt  was  ruled  she'could  not  sue 
her  husband  under  this  statute.  Longendyke 
v.  Lougendyke,  44  Bavb.  806.  In  Iowa  a 
statute  In  all  Teepects  elmllnr  to  tbe  Ken- 
tucky att  above- quoted  recei-red  a  contrary 
eoiTStructlon  to  that  glTen  by  tbe  Kentucky 
Oowrt  of  Appeala  Jones  v.  Jonee.  19  i«wa. 
242.  And  the  Indiana  court  reached  tbe 
same  conclusion  tket  tlie  lewa  cfnart  did. 
ficott-T.  Scott  13  fud.  225. 

"The  reason  which  ImjreHed  lie  Court  of 
App««l8  of  Kpw  York  a«d  our  Oonrta  of 
Apfteal  to  hold  that  statates  wMch  Mnply 
give  tbe  wife's  property  to  her  as  her -oet>- 
arate  estate,  and  permit  ber  to  eomraet  and 
be  coutraY4ed  with,  or  sue  and  be  sued,  do 
not-go  to  tbe  MCtent  <(>f  petmlttiiig  bosbaad 
and  wife  to  eontniet  -wtth  •eaiA  other,  ts 
that  ttkey  only  KBder  h«  «ompetent  to  cm- 
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tiaet  andido  not  more  the  .dlaaWMtiei  of 
the  ottwr  v*rty  to  nch  eontnct,  to  vlt,  <ttae 
bnrtmnd,  -who  at  iconmMB  lav  thh  bJCOM- 
petent  to  eonttimt-at  law  with  Ua  wtfe  ud 
bare  It  enforcad.  In  a  eanat  of  larv,  bat  mI- 
eseted  eaeb  to  a  canrt  of  oqidty  to  anfome 
tbelr  agaeements  wiOi  eaefa  otber.  Tbe  ac^ 
gment  of  Jwteo  Dealo  in  WhUe  t.  -Wasm, 
25  N.  Y.  828.  ta  the  taaala  of  tbae  dacIriDna. 
and  fB  eoBtatnad  in  the  fbUowlng  eaeeq^ 
from  hte  opinion:  *Bnt  It  la  argwd  tbat  tbe 
power  in  tor  me  given  to  a  married  -woman 
by  tbe  act  of  1819  [Lawi  lft(9.  p.  S26,  c. 
S75]  *^  cout^  and  deTise  real  and  pei-aoaal 
property  •*  «  •  aalf ihe weEevaoutnted" 
embracea  all  .manner  of  couvejutnccB  -  and 
neeaaaaaSy  Inchideo  any  irchfiAi  ibe  might 
naake  to  her  hwsband.  ^  donbt  Iteee  -was 
an  intfatlon  to  confer  upon  the  vUe  tbe 
legal  caiHLctty  of  a  feme  aole  in  •geapeet  Mto 
connyancea  of  ber  inoperty,  hnt  ttdi  doss 
not  vnve  that  she  can  euney  to  ber  btu- 
band;  te  bo  sncb  question  coofd  poasltiiy 
axfae  In  -aeapcct  to  a  feme  aole,  time  tielng 
no  poDMm  to  ^viiom.  In-reapeet  to  eovTermices 
made  by  Jier,  ther  nde  of  coaunon  lanr  oanld 
apply.  aaalnfiattag  ibe  eaoe  of  la  -wife 
to  <hat  of  an  iiMMtt'iied •  woman,  the  i«slria- 
tnre  immly  meaait  to  -.aay  that  Ae  ohairifl 
tuiTe  the  name  power  aa  ttion^  aheiwciEe  not 
under  the  OlaaUltty  »f  corertnre.  Taktag 
away  thatidbalMllty.  wbe  waald  have  tomake 
all  neb  oooroyaneoa  aa  'were  not  ftghlMan 
by  q^edal -fraviBtona  of  -btw;  bnt  Bnab;«an- 
sral  'Btslntea  are  inevnr  'nwdcntoild  to  otbt- 
nacb  partlanlar  proUbittona  ftoimded  im-Bpe- 
dal'teaoona  of  ^odiey  .or^conTenlanee.  Onr- 
panttona  vannot,  la  Bmeaal,  take -title -to 
landa  by  wHL  ne  nsmoTtor  tbe  dlaaUl- 
lliea  vC  feana  eoTort  -wonM  not  aiUew  Item 
to  maker  a  deiiae  to  a  oraponatimi  not:  anUuir- 
laed  to  taka  It  is  not  the  (UaabiliCy  ftf-  1*e 
vlfe  alone  'which  wmild  by  the  oomraon  lanr 
reader  void  her  coaveyanoe  to  ber  baaband. 
Tka  hnafannd  la  aa  mneta  dtaaldad  to  take 
mder-  aneb  a  conveyauoe  as  she  waa  to  con- 
T«y.  Tharetere.  -to  -render  tbe  conveyance 
TaUd.  -tte  huaband'a  disability,  as  well  as 
that  of  tte  wlfot  mot  be  removed;  but  aa 
h«8  been  oemarkod,  Uiere  ia-.  no  lansaaice  In 
tboee  acta  and  notblag  In  -apparent  taton- 
tkm  whiQh  looks  to  flie  removal  of  the  dfn- 
bttlticB  nndrr  wUih  he  labors.'  Again,  the 
laaxnpd  jurist  says  elaewfaepe:  'We  would 
not  expect  to  flad.  In-  a  law  paaaed  psofeaacd- 
ly  to-AIeld  ttie  property  of  married  woman 
flram  tbe  aoatrol  of  their  lnnbanda,'a  provl- 
ston  maktng  it  more  May  ftic  fbe  totter  to 
acqnlFB  aueb  oontvol.  ^yond  all  .denbt  'flie 
Ki'oaitast  iMffll  to  wbteta  the '  separate  «Btato 
of  Ite  'Wife  la  exposed  is  her  dfeposUhm  to 
aeqnfoaca  In  placing  tbe  tftle  to  It  in  Hko 
haaida  of  ber  huahand.  Ttiia  the  eommen 
lanr  'paanntad  to  a  -eertaln  extwat  by  her 
aaadealiig  ker  direct  conTeyance  to  him 
void.*  From  these  tnndamMtol  maxima  of 
the  amnmon  law,  Jndge  Denio  and  oar  own 
Cknwto  ct  lAipoal  ceadiad  the  aonclncion.  aa 


a  coBtBBct  in  .law  rennfcaa'-ftgo  coaopatntt 
■poTsona  to  agaee,  that  at  eonoMm  law  tte 
hnalwmd  .la  waiar  disaMUty  .aa  much  mm  the 
wtfe  to  make  a  ouitract  with -her  dnrhsg 
coTortuie,  and  lOe  removal  .of  tte  wMcts 
disability  only  eBaUea  ;hv  to  -contiact  wtth 
third  peraons,  who  are  MieiamtTea  caaope- 
tant,  and  not  with  ter  .hnsband,  -whoae  dla- 

■■aUMleB  haive  inot  hem  nemcwed,  but  who 
aonttanMB  Incompetant  to  oontract  witti  .her. 

"Owr  and  again  at  tfaeae  oases,  wiileh  eon- 
4el  tor  intexyteade*  concade  icoarectty  atote 
the  rate  at  comnon  law,  tbe  IntenilMior 
iusiata  Oat  onr  married  'woaanfa  .acts  ifaec- 
tloM  4385  and  4040,  BOT.-Bt  18BG)  renoire 
all  the  diBBbilUles  of  a  aMiEried-w«man»  and 
that  tt  waa  -the  intBatioa  iOf-.tte  laaid  sacto 

-to  aaaike  -lagal-  tboae  rights  ■which,  mdsr  oar 
iavB  prior  to  thitr  oaaictmBBt,  ware  moreiy 

■oqnJtafale  and  cwiid.not  iio  .maMalned  at 
Jaw,  'as  by  inte^ea  .In  on  attachment  vaae. 

.'In  'SvpfKirt  of  their  acgnmont  eounael  itte 
State  ex  rel.  t.  Jone8.'SS:Mo.  App.  Ul.  Bat 
in  .that  case,  -ttie  wtfe  oiwncd  Itae  paiannal 
iiofcrty  at  the  flme  of  taer-marrlaie,  and  it 
■waa  lertad  «pDniaad>«oid  aa  .the  ;haBba«fs 
■■afler  matxtage.  .Tha  aKooutlon  oraditorgaTe 
the  oberlfC  lan  iodenmlCytav  boad.  The  '\i4f e 
hnougAt  her -salt  OB'tbe  bond  the  name 
>itf  the  latate,  /and  lAe  isole  4Q0otiott  waa 
<wfaelher*it-'waa'AenavuatoiataMtary  eatote, 

:and  ifwaa-held  that  It-nraa,  and  ahe  eoidd 

,analBiBin-.the  aalt  jtHnrtooaly  Ik  daea  notaf- 

.  Joct  :ttie  .QnoaUon  -now*heflDBe  aa.  Outalnly 

'  the  Oaiu-t  of  Apfetim  did  not  ao  regazd  it, 
ar-thay  make,  no*  mEcRawe- -whatever  to  tfacdr 

'pravlnMB  diElatoaaraa  to  har  alghta  \^wing 
ont -of  oontncts  >dvlng'co«ertan;  naither 

idid  -coonael  on  althar  alAe.  HopiwT  t.  Hop- 
per. -84  Ma  App.  .117,  la-elso  dted.  That 
•waa  aniadlui  In  mirieidn  by^a  -widow  against 
Mae  helm  and  emoaton  of  - her  .deoaaaed  has- 
hand  to  reeover  peaaon^Uly  !gtvan  to  her  by 
ber  hi]aband,.and  no  dsnbt  -coidd  ejdat.aa  to 

-tbe  rlitat  of  the  huabnad  to  give  her  the 
proporty  to  -treat  <aa  her  own.  Hat  acttan 
was  againat  Ua  legal  ranreaentatlvea,  laad 
tbe  ligbto  of  cindttiora  -were  not  bnnlved. 
In  MRyfiaM  Woolen  Mflls  v.  Wllaon,  87  Mo. 
App.  146,  an  atlaahmant  airit  waa  brongbt 
againat  ane  WHami  aa  -anrvtvlng  partner, 
and  a  -atocfc  of  gooda  In  a  atOTO  nm  tn  the 
name  6t  the  wife  of  Wilson  waa  attached, 
and  ahe  tnteopleaABd  theiefw.  Her  right  ao 
to  do  waa  -idiadlengtd  by  tbe  .attaddng  erad- 
Itor,  and  .no  -reference  is  made  to  .her  xli^t 
eo  to  do;  tratthe  Jury  found,:anid  ita  verdict 
-was-  appDovtd  by  both  tiie  cteodt  and  appel- 
late coort  'tet  the  -.deCandaBt  Wileon  had 

'  borrowed  -from  hla  "wife,  the  hiterpleader, 
certain;  moneya  wUob  ab&-taad  taiherited  fram 
ber  motherland  tevcatod  bi  land  In  her  name. 
She  eotd-tida  land,  and  kmned  tbe  proeeeda 
to  ber  hnabaaffv  itam.  Wheni  atterwarda  be 
dtacoirBBed  tbe  ^flnn  ^wmrid  be  compelled  to 
cease  bnriness.  "the  Ann  tranafitrred  to  Sirs. 
■WUaon  two  notes  secamd-'byia  -durttel  mort- 
gage, paid  her  9800  in  casta,  and  aftanraadB 
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paid  her  $300  more,  or  fOOO  In  tbe  aggregate, 
to  reimburse  ber  for  ber  separate  maaeya 
which  they  bad  used.  She  bid  In  the  mill 
under  the  mortgage,  made  $700,  aold  tbe  mill 
tor  $1,900,  and  witb  these  moneys  bought 
the  goods  vblcb  were  attftcbed.  Having  re- 
paid his  wife  the  moneys  borrowed  of  ber, 
which  were  her  legal  and  statntory  separate 
estate,  the  wife's  Interest  in  these  mon^ 
was  as  if  she  had  remained  continuously  in 
possession  of  them,  and  her  inrestmoit  of 
them  In  the  goods  attached  did  not  change 
them  Into  a  mere  equity;  but  the  goods 
were  her  separate  legal  estate,  and  when 
they  were  levied  on  by  a  third  person  to 
satisfy  her  husband's  debt  we  hare  no  doubt 
whatever  that  the  statute  (section  4335,  Rev. 
St  1889)  gave  her  the  right  to  sue  Iberefor 
In  ber  own  name,  .without  Joining  her  hus- 
band, and  tliat  tbe  circuit  court  and  Oonrt 
of  Appeals  correctly  and  necessarily  so  held* 
although  no  point  was  made  as  to  ber  right 
to  do  80  by  an  Interplea. 

"The  more  recent  cases  by  tbe  St.  Louis 
Court  of  Appeals,  decided  since  tbe  prepara-  | 
tlon  of  the  brief  by  couoael  for  the  req>ond-  | 
ent  Interpleader,  to  wit,  Grimes  v.  Reynolds,  I 
(»  S.  W.  588.  Grimes  T.  Reynolds.  08  S.  W.  | 
501,  and  Beagles  v.  Beagles,  OS  8.  W.  758, 
disapprove  both  Lindsay  v.  Archibald,  65  Mo. 
App.  117,  and  McCorUe  v.  Goldsmith,  60  Mo. 
App.  475,  and  follow  Locke  v.  McPberaon,  163 
Ma  493,  68  S.  W.  726,  62  L.  R.  A.  420,  86  Am. 
St.  Rep.  546,  and  "Winn  v.  Riley,  151  Mo.  61, 
62  S.  W.  27,  74  Am.  St  Rep.  517,  and  hold 
that  a  proper  construction  o(  our  manied  \ 
woman's  acts,  supra,  leads  to  tbe  complete 
emancipation  of  tbe  wife  from  her  matri- 
monial bonds  so  tar  as  her  property  rights 
ore  concerned.  In  law  as  well  as  In  equity, 
and  that  she  may  contract  with  her  hus- 
band and  sue  and  be  sued  by  him  at  law. 
Plaintiffs,  we  tblnk,  concede  that,  wherever 
the  statute  by  Its  terms  creates  a  legal  estate 
in  the  wife,  then  by  the  right  to  sue  In  ber 
own  name,  with  or  without  Joining  her  bus- 
band,  she  may  resort  to  the  statutory  legal 
remedy  just  as  any  other  person;  and  so 
the  only  question  remaining  Is,  what  Is  the 
natare  of  the  right  which  a  wife  acquli-ns  by 
virtue  of  a  chattel  mortgage  executed  direct- 
ly to  her  by  her  husband  to  secure  a  note 
made  by  him  to  ber? 

"That  Is  this  case.  'Mrs.  Sally's  right  to 
goods  seised  by  the  sheriff  under  plaintiffs' 
attachment  depends  entirely  upon  the  valid- 
ity of  the  chattel  mortgage  executed  to  her 
by  her  husband,  the  defendant  In  the  attach- 
ment, and  ber  possession  thereunder.  That 
this  transfer  was  enforceable  In  equity.  If 
not  made  to  defraud  creditors  of  her  hus- 
Itnnd.  is  not  que^ioned;  but  can  It  be  sus- 
tained at  law,  and  in  this  form  of  procedure? 
After  a  careful  consideration  we  are  of  opin- 
ion that  the  Intention  of  our  Legislature  was 
to  remove  the  disabilities  under  which  a  mar- 
ried woman  labored  at  common  law,  so  as 
to  permit  her  to  contract  and  be  contracted 


with,  sue  and  be  sued,  and  tiiat  tbe  language 
used,  being  entirely  witiiont  exception.  Is 
broad  enough  to  permit  her  to  contract  with 
her  husband,  and  that  ber  contracts  with 
blm  win  be  enforced  at  law,  Just  as  If  she 
had  contracted  with  third  persons;  and  this, 
we  think.  Is  the  weight  of  Judicial  opinion  in 
other  states,  where  statutes  no  broader  than 
ours  have  been  construed.  Her  right  then, 
being  a  legal  one,  we  see  no  obstacle  to  ber 
maintaining  r^levln  or  interpleading  In  an 
attachment  case^  Carney  v.  Glelsaner,  ^ 
Wis.  403,  22  M.  W.  735;  Beard  t.  Dedolpb.  29 
Wis.  141;  Feneton  v.  Hogoboom,  81  Wis.  172. 

''Profound  as  our  respect  is  for  the  Judicial 
utterances  of  Judge  Dento  and  the  opinions 
of  our  Brethren  of  tlie  Courts  of  Appeals  of 
this  state,  we  are  loth  to  accept  tbe  chief 
premise  upcm  which  they  bottom  their  opin- 
ions—that  the  removal  by  statute  of  all  the 
dlssbllltles  of  a  wife  to  contract  does  not 
enable  her  to  contract  and  receive  a  convey- 
ance or  ntortgage  from  her  husband.  While 
the  common  law  did  not  permit  the  husband 
and  wife  to  contract  wltii  each  other,  because 
one  person  in  law,  there  was  a  marked  dis- 
tinction between  tbe  omipetencT  (tf  the  two 
to  contract  with  third  persons,  as  well  as 
each  other.  No  disability  attached  to  the 
husband  by  reason  of  his  marriage,  but  be 
remained  at  liberty  to  contract  and  be  con- 
tracted with,  save  as  to  bis  wife,  whereas 
the  wife  was  wholly  incompetoit  to  do  so. 
It  was  tbe  wife  wbo  was  under  dominion,  and 
she  constituted  one  of  the  exceptions  to  the 
general  rule  that  all  persons  are  competent 
to  contract  and  it  was  out  of  solicitude  for 
the  wife  that  tlie  law  prohltdted  the  husband 
from  contracting  with  her,  save  under  tiie 
protectton  of  the  court  of  equity.  But  now 
that  tbe  statute  dissolves  the  unity  of  hus- 
band and  wife  as  to  the  prc^rty  r^hta  enu- 
merated in  our  married  woman's  acts,  and 
makes  tbe  wife  a  feme  sole,  and  as  tbe  hus- 
band could  always  have  contracted  with  a 
feme  sole,  and  granted  bis  pn^erty  after 
marriage  as  before,  with  tbe  exceptions  that 
he  could  not  receive  a  deed  direcQy  from 
her,  and  could  not  dispose  of  her  Inchoate 
dower,  there  remains  no  obstacle  to  their 
dealing  directly  with  each  otlier,  at  law  as 
well  as  In  equity.  That  such  was  the  pur- 
pose of  these  married  woman's  acts  we  have 
no  doubt  whatever,  and  we  think  tbat  releas- 
ing the  bonds  which  bound  the  wife  neces- 
sarily left  tbe  husband  free  of  tbe  disability 
which  rested  on  him,  solely  and  only  because 
the  law  rendered  his  wife  Incompetent  and 
when  she  was  rendered  sul  Juris  nothing  re- 
mained of  tbe  common-law  rule  as  to  their  In* 
capacity  to  contract  It  follows  that  the 
cases  of  Ugenfrltz  v.  Ilgenfrlts,  supra,  Mc- 
Oorkle  v.  Goldsmith,  supra,  and  the  othw 
cases  dted  which  followed  th«n,  must  be  dl»- 
approved  and  held  not  to  be  a  correct  con- 
struction of  section  4335,  Rev.  St  1889,  and 
tbat  in  our  opinion  a  wife  can  interplead  In 
an  attachment  suit  to  recover  hoc  oxalate 
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pnpertj,  wtaetb»  aeqnlred  by  descent  or  de- 
tIm  from  a  third  person  or  by  grant  or  gift 
from  or  by  contract  wltb  her  huBband;  and 
we  approTO  Grimes  t.  R^nolda,  and  Bea- 
glea  T.  B«igleB,  supra.  We  think,  howcTer, 
that  White  t.  Wager,  26  N.  Y.  32S,  and  Wl- 
nans  v.  Peebles,  82  N.  T.  428,  might  have 
been,  under  the  Nev  York  statute,  correctly 
dedded,  because  by  express  statute  a  wife  In 
New  York  could  not  convey  her  real  estate 
without  Joining  with  her  husband,  and  he 
could  not  eonv^  to  himself.  It  was  for  this 
rrason  only  that  the  writw  dissented  from 
^nk  T.  Hageluken  (Ma  Sup.)  65  S.  W.  728, 
8S  Am.  St  Rep.  434,  being  of  opinion  that 
the  conveyance  act  was  not  repealed  by  the 
Rpneral  language  of  section  6860,  Ber.  St. 
188D. 

"2.  We  proceed  to  examine  the  remain- 
ing assignments  of  error.  At  the  close  of 
the  interpleader's  evidence,  the  plalntlffii 
prayed  the  court  to  give  a  peremptory  in- 
struction In  the  nature  of  a  demurrer  to  the 
evidence.  Three  grounds  are  advanced  why 
this  instruction  should  have  been  given. 
Two  of  them  are  based  upon  the  terms  of 
the  chattel  mortgage,  which  plalutllfs  Insist 
show  it  to  be  fraudulent  on  Its  face.  The 
first  of  these  is  the  recital  In  the  chattel 
mortgage  that  the  defendant  J.  B.  Sally  had 
that  day  assigned  to  Sarah  H.  Sally  'all  ac- 
counts which  are  now  due  to  said  J.  B. 
Sfilly  by  reason  of  operating  and  conduct- 
ing a  merchandise  business  at  said  place 
[Lecoma]  which  now  appear  on  his  books 
of  account  and  ledger  of  said  business, 
amoimting  to  $1,900,'  and  for  various  amounts 
against  divers  persons,  because  said  asidgn- 
ment  was  for  J.  B.  Sally's  use,  because  coun- 
sel insist  that  the  defeasance  clause  was 
nev^  finished,  and  the  |1,900  of  accounts 
were  transferred  to  Mrs.  Sally,  defendant's 
wife,  with  no  obligation  on  her  part  to  ac- 
count for  the  same.  We  are  not  Inclined  to 
give  the  mortgage  such  a  technical  construc- 
tion as  this.  If  It  Is  not  Invalid  for  other 
reasons,  we  think  the  granting  words  con- 
veyed tiiese  accounts,  as  did  the  express  as- 
signments of  each  by  the  defendant,  and  that 
the  power  of  disposal  for  the  purpose  of  sat- 
isfying the  note  is  fairly  Included  In  the 
general  words  of  sale  contained  in  the  mort- 
gage. Neither  do  we  think  there  was  any 
ftiilure  of  proof  as  to  the  identity  of  the 
goods  attached  with  those  covered  by  the 
mortgage.  The  mortgage  conveyed  'all  the 
dry  goods,  groceries,  etc.,  kept  In  stock  at 
the  storehouses  and  warerooms  of  defendant 
Sally  at  Lecoma,  Dent  county.'  The  proof 
was  there  was  but  the  one  store  at  Lecoma, 
and  the  clerks  testified  the  sheriff  attached 
all  the  goods  In  the  store. 

"It  la  further  insisted  that,  upon  the  un- 
disputed evidence  In  behalf  of  interpleader 
at  the  close  of  her  case,  there  was  no  such 
cliange  of  possession  as  our  statute  of  fraudu- 
ICDt  conveyances  (section  8404,  Rev.  St 
IfiB^  reqnlrea,  and  notwltbstandlng  defend- 


ant was  Indebted  to  his  wife,  tbe  Int^ 
pleader,  to  the  amount  of  his  note  secured 
by  said  chattel  mortgage,  said  mortgage  was 
Invalid  as  a^lnst  the  plaintiffs,  who  are 
attaching  creditors,  and  it  was  the  duty  of 
the  court  to  declare  the  same  fraudulent  as  a 
matter  of  law.  Section  8404,  supra,  provides 
that  'no  mortgage  or  deed  of  trust  of  person- 
al property  hereafter  made  shall  be  valid 
i  against  any  other  person  than  tUe  parties 
j  thereto  unless  possession  of  the  mortgaged 
'  or  trust  property  be  delivered  to  and  retain- 
\  ed  by  tbe  mortgagee  or  trustee  or  cestui  que 
:  trust  or  unless  the  mortgage  or  deed  of  trust 
:  be  acknowledged  or  proved  and  recorded  in 
i  the  county  in  which  the  mortgagor  or  gran- 
I  tor  resides,  in  such  manner  as  conveyances 
!  of  land  are  by  law  directed  to  be  acknowledg- 
;  ed  or  proved  and  recorded,  or  unless  the 
I  mortgage  or  deed  of  trust,  or  a  true  capj 
■  thereof,  sliaU  be  filed  In  the  office  of  the  re- 
\  corder  of  deeds  of  the  county  where  the 
!  mortgagor  or  grantor  executing  the  same  re- 
>  sides,  and.  In  tbe  case  of  tbe  city  of  St 
i  Louis,  with  the  recorder  of  deeds  of  said 
'  city,  or,  where  such  grantor  Is  a  nonresident 
I  of  tbe  state,  then  in  the  office  of  the  record- 
I  er  of  deeds  of  the  county  or  dty  where  the 
;  property  mortgaged  was  situated  at  the  time 
i  of  executing  such  mortgage  or  deed  of  trust; 
j  and  such  mortgage  or  deed  of  trust  or  copy 
I  thereof  may  he  so  filed,  although  not  ac- 
:  knowledged,  and  shall  be  as  valid  as  though 
I  the  instrument  were  fully  spread  upon  tbe 
:  records  of  the  county,  or,  in  case  of  the  city 
'  of  St.  IjOuIs,  upon  the  records  of  said  city, 
I  in  the  office  of  the  recorder  of  deeds;  and 
:  such  instrument,  when  acknowle^ed  and  re- 
corded, or  when  the  same  or  a  copy  thereof 
<  shall  have  been  filed  as  above  provided,  shall 
j  thenceforth  be  notice  of  the  contents  thereof 
,  to  all  the  world.' 

'  "Constructive  notice  is  altogether  the  fea- 
ture of  statutory  enactment,  and,  when  it  is 
Invoked,  must  be  shown  to  be  at  least  a  sub- 
stantial compliance  with  the  statute.  It 
will  be  observed  that  the  statute  requires 
that,  In  order  to  be  notice  to  those  to  be  af- 

'  fected  by  It,  and  to  dispense  with  an  actual 
transfer  of  the  possession,  a  chattel  mortgage 
must  be  recorded  in  tbe  county  in  which  the 
mortgagor  resides,  though  tbe  mortgaged 
property  may  be  situated  In  another  county. 
Fahy  v.  Gordon,  133  Mo.  414,  34  S.  W.  881; 
Bevans  v.  Bolton,  31  Mo.  437.   The  evidence 

!  In  behalf  of  interpleader,  uncontradicted  by 

j  plaintiffs,  was  that  defendant  James  Sally 
resided  In  the  city  of  Holla,  In  Phelps  coun- 
ty, and  the  mortgaged  proptaty,  as  shown  by 
the  instrument  Itself,  was  situated  at  Le- 
coma, in  Deut  county.  It  Is,  then,  clear  that 
the  recording  of  this  chattel  mortgage  in 
Dent  county  conveyed  no  notice  whatever  to 
the  creditors  of  said  James  Sally,  among 
whom  are  the  attaching  plaintiffs,  and  was 
not  a  substitute  for  an  actual  change  of  pos- 
sesslML  It  devolved,  then,  upon  interplead- 
er to  maintain  her  right  to  recov^  hj  pior- 
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Inff-  'tliat  flu  pMBaMtoB-  of  tte-  moEtsagelL 
goods  liad  bMn  dslltwredito-aoa-retitined  br' 
har';  sad  It  1b  the  aattted  law  tbat  iueb 
Gtttage  of  po— whm  must-  be  - actual  and 
vlitbre,  retard  being  had  to  the  sttuatkm 
and  elUBavter  of  ti»  proinrty,  and  sack 
clHtoge  miiBl  take  plaee  "bellore  tUe  r^tt  of- 
otber  parties-  inten-wn  Bnk.  t.  Powers 
131  Mo.  4Mj  35  S:  W.  1132;  Dobyw-  v.. 
M«Ter,  95  Mo,  132,  8  •A."  201,  «  Am,  St. 
Btp.  S2L 

**W«  are  tliiw  tanrngH'to  a  consNteimtJon  of 
the  evidence  as  to  die  takAqgiaad  ratalnlng, 
poflseBBion-of  the  ataok-off  0iod»  at-  Leecm 
by  Mn.  S*Uy,  the  biterpleadea.  It  has  been 
repeatedly  wJ^Mged  by  tble  coivt  that  tba 
aotml  and'  contiuaoft  change  of  peaaeHrton 
coHtemplated  by  the  statote  musi  be-  opcn^ 
noterlonB,  and  uneqatrveal,  anch  aa  to  ap4 
prisfr  the  comnwinity,  or  those  aecuatomed 
to  deal  'vrfth  the  party,  that  the  goois  •ban 
changed  bands,  and  that  the  title-  baa  pass* 
ed  out  of-  tlM  acHer  sod  Into  the'P«ehasor. 
Clafllu  T.  Bosenbeis.  48  Mo.  489,  9?  An. 
Deei  33B>.  BMwp  T.  <mmaell,  60  Mo.  IBS? 
I.«8eBi  T.  H«rr]ftird,  44  Mo.  3S5.  While  the 
foiegolag  caaea  conetmed  the-eeotion  govem- 
lnp<C(mTeyanees-a8  beMroen  TsnileF'aBd  van-' 
dee,  &e  same -evidence  of  change  of  posaoa- 
sloH  has'  bear  adfuteed  esacnttal  aa  -betiraan. 
a  mortgagor  and  mortgagee  fn  a  (duttBl' 
mortgage.  BSfenk  t.  Poweni,  1S4.  Mo.  441^  85 
R.  W.  IIK.  WkatevcF  the  role-  In  other 
folates/  It.  Is  -the-  law  of  tMs  state  Ikat  when 
ttie- undlspnted  ' facta- show  there  waa  ne 
Riieh  dmnge-  of  posseiaio^  and  the  nwrt-' 
gage  was  not  recorded-  before  the  rlgtita  of 
nttnchlng  ■  creditors  Interfwied,  It  la  the  dvty 
of  the  cotsts  to  deelvre  the  transaatloB  f»«d* 
a)«t  and  toM  In  law,  Irrespeetive  of  fraud 
In  fact.  WrigM  t.  MtiCormiek,  67:  Mo.  400;. 
Bigelow  T.  Stringer.  40  Mo.  1SB{  Stewart- 
T.  NdsOB,  T8  Mtt,  6S4. 

"Wluit,  then,  are  the  andiqnrtod  facto  aoi 
to  tbe  change  of  poiseaalon?  Mr.  HairlaoK. 
the  attorney- who  advised  and  sopflrinteDded 
tbe  girlng-of  'the  mortgage,  testlfled  thSt  ifr' 
was  drown  and  adcnowledged  at  bis-  reaK 
deaee  In-  Roflh,  abovt  10  or  11  o*clocfc  of  tb» 
ntgbt  of  Octotm  2i;  189^  that  abowt  4r 
o'clocfc  neKt-moratog  J.'B.  SaHy,  the  defond'- 
ant,  and  Us  wife;'  the' interpleader,  started 
la  one  bnggy;  and  Mr.  HhrrhMn.  br  anothnrv 
for  Lecema.  where  tlie  stock  of  mortgaged 
goods  wss  situated,  l^e-  three  reached  Le- 
coma  about  6  oV^k  that  memlng,  and  went 
to  the  bonseof  John  Sally,  a  brother  of  de- 
fendant They  ate  a  hurried  breakfast,  and 
Mte.  Sally  and.  MtL  Harrlsoa  w«nt  to  tbs 
store.  The  defendant  had  three  clerks  In 
charge  of  tke  stoiv-John  Ss41y,  hf»  brotter, 
Pfct  Smhh,  and  Oeovge-  Martlik  Mr.-  Har< 
rlaon'  remained  In  Leesma  that -morning  from' 
aa  hour  and  a  half  to  two  boors;  and  then 
rodfr  on  to  Sklera,  the-eomty  seat'of  Deat 
connty,  to  rccoM  the  mortgage,  and  came 
back  aboot  4  or  5  o'ci&A  thett  afternoon: 
isked  If  cbange  was  made  In  tbe  data,  he 


annreaBedi  'Xo,  -sk;  I  didii*C  tblak  tt  waa 
neoaasacy  to  make  any  dunggB-'la:  the-do-ks. 
I  madfr  arxangementa  with,  them  to  atay 
tb«n  floa  Mn..  SaUy;  •  •  the  same 
ones  tkai  Mr.  Sally  had  there.'  Xhe  doors 
were  not  eloaed,.  and  no  Inrolce  was  tokoi. 
Those  sama  desks  had  been  numlng  the 
stoH'  the  day  before^  and  did  not  atop  to 
make  any  InToioe.  You  didn't  put  up 
any  slc^  sbowing  It  was  Mrs.. Sally's  store? 
Ai.Na,  air,  Q.  Did  you  put  V9  a  written 
notice?  A.  No,  sh:.  Q.  Did  yon  notify  the 
peepte  there  at  Leeom  that  Mxs.  SaUy  had 
taken  possession  of  the  ■  store?  TCm,  sir. 
Q.  Who  did  yoB  notify?  A.  I  don't  remem- 
ber the  names  of  aiL.  I  remember  Bpeaking 
to  Mr.  Lenox  aboirt  It  Q.  There  was  noth- 
ing done,  except  what  you  said  to  the  partlea 
on.  the  streri  time?  There  waa  nothing  to 
Indicate  to  the  pnbHe  that  tbere  was  any 
chaiDge  In  tbe  pDoprtotorefalp,  or  that  there 
bad:  bean  any  change  in  owncrsb^?  A.  I 
toM  tbe  -clerks  to  anaoWKe  it  I  took  the 
keys,  and  notlfled  the  clecka  cwtay  cleik  In 
tho.  hsasa'  He- farther  teatifled- that  there 
was  notUug.  that  tae  considered  a  sign,  eh 
thnr  on  the  Inside  or  outsids  of  the  store: 
that -be  didn't  know  that  ha  removed  any- 
tUng;  that  It  waa  hla  ImpresaloB  that  he 
mnved'SKBe' things  te  ran  side,  in  the  way 
of  -  adirarttaoDKntB,  bat  coalA  not  say  what 
tb^  wessk 

"Itts  InteriHeiMler  toatlted.  In  answer  to 
qnostton  by  her  oounael:  *Q.  How  did  yew 
take  possession?  A.  I  authorlBsd  the  deikF 
to'seiS  nO'  goodON-  I  ttid  the  desks  the  goods 
were  mine,  that  Bfr.  Sally  had  gtven  me  a 
chattel  moftgagfl,  and  that  the  property  waa 
mfaiev  and  fer  thcsi  net  to  sell  any  goods  In 
^  SaHy's  naan.'  Sbe  remadned.  In  I^coma 
until  S  o'clock  that  aCOenason,  and  atarted 
for  bev  htmie  In  Bella,  about  4  or  5  o'doA 
that  evening,  and  was  sever  bade  at  Leeoma 
until  after  the  goods-  weze  attsjched.  She 
never  took  any  Invoice-  of-  the  goods;  ■ever 
claesd>tha  -  steora  fer  any^  purpoec.  nere  was 
no'  sign'  pat  hi  the  ttan  In  her  nmna.  Sbe 
dW '  not  know  anything  about  -wbrnt  aalea 
'insvo'  aflKrwards  made.  SUm  left  the  same 
three  desks  In  charge  of  tbe  store  tbat  her 
baaband  had.  She  designated  no  partknilar 
one- to  have-  cbacga. 

'^t-%nith,  one  of  Uw  derin  in  charge, 
testlftod  that  he-  was  «mployed  In  and  aroond 
the  Steve  from  the  time  of  Mra  SaUya  early 
call  iU'  the  morning  of  the  22d  of  OetcAor 
uaUV  tbs  sheriff  levied  on  tke  25tb;  that 
Mmi'  BaJly  told  htm  tbe  goods  belonged  to 
her,  and  employed  blm  to  work  for  ber. 
The'flrst  thing  he  did  was  to  ran  a  red  line 
nndST  tbe  standing  aoramts.  and  then  sold 
goods  and  transacted  basinet  untU  the  cher- 
Iff'  took  pessesslon  four  days  later.  He 
knew-  nothing  of  'any  chnnge  made  or  at- 
tempt made  to  get  a  slf?n  msde:  •  •  • 
dM  ' nothing  himself  te  that  end.'  H«  did 
tdl  Inquiring  customenr  tbat  It  betonippd  to 
Mnt  Ssily,  Jim  Sany^i  wite^'  and  *that  tt 
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wasroa  In  hec  naiD&  SW  did  mt  take  any 
invoiw.  No  sign  wab  put  up  tbat  sbie  wu 
mortgagae^.  in  poneaalML  Q,  Was  Utere  anj^ 
thing  dQBe  la  or  about  t^e  at«re  to  ludiiiate 
tbat  she  was  owner  of  tlmt  store,  or  in  poft- 
sesaion  ae- martKagee,  or  aorthing.  to  ludlcate 
to  the  public  that  the  public  timing  there 
W4>uld  know  who  waa  in  poaaessloa  of  the 
stock  of  gooda?  A.  Nothing  tliftt  I  know  ot. 
Q.  Was  anything  torn  down,  on  the  lusidp 
of  the  store?  A-  I  don't  reoMmber  that  tbece 
was.  Q.  No  TiBiL^  signs  or  risible  marka 
there  to  show  who  was  the  owner  of  the 
store,  was  there?  A.  I  thloli  not.  Q.  No 
differooee  in  the  manageowat?  The  same 
dcadu  Kmalned  in.  there?  A..  No  ohaDj^  in 
management  ok  clerlw  whatevar.  First  saw 
Ktrs.  SaiJy  on  the  morning  of  October  22d, 
about  7  o'clock.  •  *  *  Did  not  scejapues 
SsJIy  tbat  d^.'  John  Sally  told  him  Jamefi 
B.  Sally  was  no  longer  In  buaUifasi  and  that 
Mr&  Saily  waa  in  the  Btor&  Mra.  SaU?  t«m 
witness  aha  wanted  lUm  ta  woak  for  Iwr. 
'Xothing  said  about  wages.  After  ACr&  Sal- 
ly took  posseaidon,  we  used  the  same  booka-- 
aaiea  book,  day  book,  and  Ledger.  Never 
made  any  cbangSB  in  the  books  after  Octo- 
ber 22d.  Otdn't  see  any  sign  setting  out. 
hut  on  i^tform.' 

"B.  L.  Tao'tor  testlQfd.  that  one  CSiamber- 
lain  had  made  a  signboard,  on  which  he  (Tay- 
lor) was  to  do  the  lettering,  but  no  lettering 
bad.  been  done,  and  the  board  was  at 
Cainmberlaiu'a  mill.  He  fusthM  testified  that 
he  saw  a  sign  which  aoiiie>  one'  had-  told  him 
was' seat  oat  from  Bella.  It  w^a  about  the 
platform  of  the  atore  on  Saturday  night,  the 
28d  of  Chttober,  about  sundowu.  It  was 
about  four  feat  long,  and  had  on  it  'Mrs. 
Sazab  H.  Sally's  Store.'  He  had  not  put  it 
ihexe,  and  did  not  knaw  how  it  came  there. 
It  was  nerer  pnt  on  the  huUding,  and  he 
only  saw  It  once  It  was  not  thtce  on  Fri- 
day, nor  on.  the  followiug  Monday.  Lenox 
Caatifled  be  saw  mch.  a  sign,  hut  cauld  not 
remember  whether  It  was  bejBore  or  after 
the  atttakdMnent,  and  that  outside  of  this  eim 
ba  saw  aotbing  inside  or  ontside  to  iodicabe 
a  change  of  ownenbipk  Pat  Smith,  recalled 
Cor  cross^zaminatlonr  tsitiAed  be  was  there 
all  the  ttnei  and  saw  no  such,  sign  aa  Tay- 
lor described. 

"For  tbe  plBlnlHCs:  Mr.  a  H.  FauatJe- 
roy,  an  atlnraey  of  St.  Louis.  cepeesentiQg 
the  Brown  Shoe  Company,  a  creditor,  tes- 
tlfled  that  be  was  at  the  store  at  L.ecoma 
from  12  to  2  o'doek  Satwday,  and  there  was 
no  sign  about  the  premUies;  that  he  ratam- 
Ined  particulariy.  Charles  U  Woods,  an  at- 
tonaey  at  Rolls,  testified  he  was  there  for 
eight  boors  on  Monday,  the  25th  of  October, 
and  there  was  no  sign  there,  or  aay  othw 
Isdleetlfm  at  a  change  of  poasesslon.  Woo. 
Burbinger,  a  St.  Louis  creditor,  was  th^re  on 
Monday,  the  25th  of  October,  from  G  in  the 
SMmiiDg  oatll  qoon,  and  there  was  no  sign 
or  aaytbing  elw  (o  Indhnta  Mra.  SaJUy'a  pos- 
wrndm.  X.  V.  MUchell,  of  RolJa,  testiOed 


be  was  then  ail  day  on  tfaa  2Stb  of  Ootstocr, 

and  there  was  no  sign. 

"Mrs.  Sally  and  bar  attorney,  Mr.  Harri- 
son, who,  was  maucbiff  the  oaatter  for  her, 
gave  no  testimony  aa  t«  tbe  said  sign. 
There  was  no  eiridBnoe  tbat  either  of  them 
bad  employed  any  one  to  -make  a  sign  In  Bel- 
la, or  that  either  of'  tbem  sent  one  out  to  put 
OB  the  atore. 

"OlTing  a  fair  and  reasonable  weight  to  all 
tbe  testimony  on  the  whole  case  as  to  the 
cbange  of  posseeslon,  and  full  credence  to  all 
the  testimony  offered  by  Interpleader  on  this 
branch  of  the  caae.  waa  there  that  open, 
notorious,  mieqalTocal,  and  continued  change 
of  the  poasesslon  of  the  stock  of  goods  from 
Jomea  B.  Sally  to  his  wife  whlcb  the  statute 
requires  as  a^nat  Sally's  credltarsf  No  lo- 
voloe  was  taken,  no  sign  was  pot  up,  no 
written  or  printed  notice  posted  In  t*>G  win- 
dows or  on  tbe  doors  to  iDdlaate  Mrs.  Sally 
bad  tatoen  and  was  In  possessloa  as  mortga- 
gee. No  ebange  was  made  in  the  olerkit  who 
had  been  selling  the  goods  for  ber  husband. 
Mrs.  Sally  only  remained  at  Lecoma  a  part 
of  tbe  22d,  ajid  was  ne?er  there  again  until 
after  the  sheriff  had  seised  the  gpads  under 
tbe  attachment  Tbe  chattel  mortgage  wag 
not  recorded  In  the  county  where  her  bus- 
band  resided,  as  tbe  statute  required.  No 
new  set  of  account  books  was  opened  in  her 
name,  merely  a  red  line  drawn  imder  the  ac- 
counts due  up  to  that  day.  It  is  true  one 
Taylor  testified  to  a  sign  having  beon  seen 
on  the  platform  (or  a  short  mhile  Saturday 
ercuing  after  tbe  alleged  change  on  Friday; 
but  all  the  evidence  establishes  that  It  ap- 
peared without  the  sanction  of  either  Mrs. 
Sally  or  her  counael.  neitlaer  of  whom  made 
the  slightest  pretense  of  being  responsible 
for  svch  a  aigv,  and  no  verdict  could  stand 
upon  such  a  fragment  of  evidence  as  tbia 
was  aa  to  tbe  putting  up  of  a  sign.  Even 
if  it  was  there  a  few  abort  hours  Saturday 
uiglit.  it  ladccd  all  tbe  esaeutiala  of  a  con- 
tinuous assertion  of  a  change  of  possession, 
as  all  agree  It  was  gone  Monday. 

"In  Lesem  t.  Herrlford,  44  Mo.  325.  tUs 
court  held  tliat  tiie  change  must  be  'such  as 
to  preclude  tbe  hasard  of  the  seller  deriving 
8j  false  credit  from  the  osatlnaance  of  bis  ap- 
parent ownership.*  Bomp,  in  his  work  on 
Frnudalent  Conveyances  (itb  Gd-  §  127),  lays 
it  down  that  'the  change  of  posscfislan  must 
be  auob  as  is  observable  without  inquiry.' 
Nc  other  rule  will  work  oat  the  purpose  of 
tbe  statute.  Hence  the  evidence  of  Smith, 
the  defendant's  clerk,«to  the  effect  that  he 
told  wch  of  tbe  customers  as  inquired  that 
Mrs.  Sally  was  In  cikarge,  and  It  was  being 
run  In  her  name,  waa  not  sufficient  by  Itself 
to  ^ect  the  required  change.  He  testified 
tha.t,  outside  of  bis  answers  to  those  who  In- 
quired, tt^re  was  nothing  wiiatever  to  Indi- 
cate to  tbe  public  that  Mrs.  Sally  waa  the 
owner  or  in  possession  Of  that  stock  as  mort- 
sagee.  To  all  appearances  orerytbing  zft' 
maiJMd  after  tbe  all«ged  cbange  of  posses- 
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rion  as  It  had  been  for  weeks  prior  there- 
to. Blren  If  donbtfal,  the  law  resolres  tbe 
donbt  against  the  party  who  should  make  the 
change  of  possession  open  and  visllilo  to  the 
world.  It  resnlte  that  the  court  erred  In  le- 
fnalng  to  piistaln  the  demurrer  to  the  evidence. 

"Having  reached  this  ccmclualont  after  a 
earful  consideration  of  the  record,  we  deem 
It  unnecessary  to  consider  critically  the  re- 
maining assignments,  further  than  to  say 
that  the  statements  of  counsel  for  interplead- 
er were  entirely  improper  and  should  have 
received  the  prompt  reprimand  of  the  circuit 
court  The  attaching  creditors  were  pursu- 
ing their  lawful  actions  to  collect  their 
claims,  which  the  evidence  tended  to  show 
very  strongly  that  the  defendant  Sally  was 
endeavoring  to  defeat  and  delay,  and  they 
had  done  nothing  to  Justify  counsel  for  in- 
terplead«  and  defendant  denouncing  them 
as  'speculators,  driving  sharp  bargains.' 

*^e  judgment  la  reversed,  and  tbe  cause 
remanded  to  be  tried  In  accordance  with  the 
views  hereto  ^pressed." 

Lyon  &  Swartz,  Tbos.  M.  Jones.  A.  Hol- 
llngBworth,  and  C.  H.  Jones,  for  appellants. 
J.  B.  Harrison,  H.  O.  Bland*  and  L.  F.  Park- 
er, for  respondmt 

PER  CURIAM.  Opinion  of  GAXTT.  J.,  in 
division,  adopted  as  opinion  of  court  In  biin<'. 
KOBINSON,  C.  J.,  and  BURGESS  and  VAI. 
LIANT,  3J.,  concur. 

FOX,  J.  I  fully  concar  In  the  yerj  able 
(pinion  of  Brother  GANTT  In  this  fiause,  ex- 
cept as  to  the  conclusion,  reached  in  para- 
graph 2,  "that  the  court  erred  In  refusing  to 
stistain  the  demurrer  to  the  evidmce."  This 
conclusion  was  reached  upon  the  theory  that, 
tbe  chattel  mortgage  not  having  been  recoi'd- 
ed  to  the  proper  county,  It  conveyed  no  no- 
tice whatever  to  flie  creditors  of  James  Sal- 
ly; hence  It  devolved  ujion  the  Interpleader, 
in  order  to  maintain  her  right  of  recovery,  to 
prove  to  the  reasonable  satisfaction  of  Ihe 
jury  "that  the  possession  of  the  mortgaged 
goods  had  been  delivered  to  and  retained  by 
her,"  and  that  the  evidence  on  the  part  of 
the  Inteiiileader  In  respect  to  the  change  of 
possession  was  Inanfflcdent  to  authorize  the 
court  to  submit  that  Issue  to  the  jury. 

With  tbe  greatest  deference  to  the  opinion 
of  Judge  OANTT,  I  have,  after  a  careful 
consideration  of  the  evidence,  reached  a  dif- 
ferent conclusion.  It  must  be  conceded  that 
It  Is  the  settled  law,  aa  applicable  to  the 
mortgage  in  this  casef  that  there  must  be  an 
actual  and  visible  change  of  possession  of 
the  mortgaged  property  from  the  mortgagor 
to  the  mortgagee  before  the  righto  of  other 
parties  Inter\-ene.  It  must  also  be  noted 
that  In  determining  the  question  Of  such 
change  of  possession,  due  regard  must  be 
given  to  the  situation  and  character  of  the 
property.  This  Issue  was  sharply  presented 
to  the  trial  of  this  cause.  Upon  this  Issue 
I  shall  not  recite  In  detoll  all  the  evidence 
on  the  part  of  the  interpleader  as  to  the 


actual  delivery  and  visible  possession  taken 
of  the  property  embraced  to  the  mortgage. 
It  will  suffice  to  todlcate  such  testimony  as 
would  authoiixe  the  trial  court  to  submit 
that  Issue  to  the  Jury. 

James  B.  Sally  and  his  wife  resided  in 
Phelps  county,  Mo.  Tbe  stock  of  goods  was 
situated  to  a  storehouse  at  Lecoma.  a  small 
village,  distant  about  10  or  12  miles  from 
Rolla,  in  Phelps  county,  Mo.  It  was  the 
only  store  in  the  village.  On  the  19th  of 
October,  18S7,  an  Invoice  of  the  stock  of 
goods  was  completed.  On  the  night  of  the 
21st  of  October  the  mortgage  was  executed  to 
the  toterpleacler,  embracing  the  stock  of 
goods.  On  the  morning  of  the  22d  of  Octo- 
ber, James  B.  Sally,  with  his  wife  and  at- 
torney, J.  B.  Harrison,  whom  tbe  interplead- 
er had  employed  as  her  attorney,  went  out 
to  the  store.  She  went  toto  the  store,  an- 
nounced to  the  clerks  that  the  stock  of  goods 
was  hers,  gave  them  directions  what  to  do, 
and  took  possession  of  the  store  and  goods, 
rematotog  there  all  day.  Mr.  Harrlaon,  who 
was  representing  tbe  Interpleader,  directed 
that  a  sign  be  made  and  placed  on  the  store. 
The  clerks,  to  tbe  customers  that  came  to 
the  store,  informed  them  of  the  change  of  hia 
possession.  The  mortgage  to  the  toterplead- 
er  embraced  all  the  accounts;  hence  tbe  to- 
terpleader  retained  the  same  account  books. 
They  were  hers,  and  as  to  transacttons  with 
her  the  acconnte  were  k^t  to  the  old  books; 
but  the  books  were  made  to  Indicate  the 
business  transacted  with  her.  Tbe  people 
around  the  little  village  knew  of  tbe  change 
and  were  told  of  It  Pat  Smith,  one  of  the 
clerks,  testified.  He  says:  "During  the 
whole  day  and  from  that  time  until  fbo  store 
was  closed  by  the  sherlfT,  It  was  tlie  general 
::i;k  there.  •  •  •  We  bad  to  explain  it  nil 
the  time  by  customers  asking  tbe  iimatlon. 
*  *  *  I  don't  know  what  the  reason  was  for 
nsking,  unless  they  knew  of  the  change:" 

As  to  the  sign  being  placed  on  tbe  store 
porch,  tbe  testimony  is  as  follows:  J.  B. 
Harrison  (who  represented  the  intocpleader 
in  the  transaction)  testified:  "I  Instructed 
John  Sally  to  have  a  sign  made  as  soon  as 
possible  to  put  up  on  the  Btor&"  B.  U  Tay- 
lor (who  was  employed  to  tbe  mill)  testified 
as  follows:  "Q.  State  what  yon  know.  If 
anything,  about  a  sign  being  prepared.  A. 
There  was  a  sign  made,  but  It  was  uerer 
finished  at  all  before  the  sheriff  closed  tbe 
store.  It  was  commenced,  but  the  patot  bad 
not  got  dry,  and  the  lettering  could  not  be 
done.  In  tbe  meantime  there  was  a  sign 
sent  out  from  Rolla,  and  It  is  there  yet,  and 
I  guess  it  can  be  produced.  By  tbe  Oourt: 
Q.  This  ^gn  you  spoke  of  being  partly  pre- 
pared was  not  put  up  at  tbe  store?  A.  No. 
sir:  it  never  was  finished.  Q.  Where  was  it 
]iopt  while  It  was  being  worked  on?  A.  Mr. 
cimmberlnin  made  tbe  sign,  and  I  wtM  to  do 
tlie  lettering  on  It;  but  it  was  never  finished. 
The  patot  had  not  got  dry  and  it  could  not 
be  lettered.  Q.  Where  was  It  kept  while  It 
was  being  workg^g.^^^^^g|t,<5g[(Mpt  at 
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the  planing  mill  of  Mr.  Chamberlain.  Q.  It 
was  not  kept  at  the  store?  A.  No,  sir.  Q. 
What  was  done  with  the  sign  that  was  sent 
there  from  RoUa?  A.  It  was  about  the  plat- 
form at  the  store  there  on  Saturday  night, 
Mr.  John  Sally  told  me.  (Mr.  Dickey,  coun- 
sel for  plalntllT,  here  Interrupted  the  wit- 
ness.) Q.  Did  you  see  it  placed  upon  the 
platform.  A.  No,  sir;  but  I  saw  It  there. 
By  the  Court:  Q.  In  what  position  was  It 
when  yon  saw  It?  A.  It  was  setting  up, 
leaning  up  against  the  bouse.  Q.  In  such  a 
position  that  it  could  be  read?  A.  Tea,  sir. 
Q.  By  any  one  passing?  A.  Yes,  dr."  J. 
M.  Lenox,  at  whose  house  a  good  many  of 
the  representatlres  of  the  creditors  and  their 
attorneys  stopped  while  at  I^ecoma  on  Mon- 
day, the  day  of  the  levy,  testified  as  follows, 
after  saying  that  he  remembered  the  day 
that  Mrs.  Sally  and  Mr.  Harrison  were  at 
Lecoma  and  took  possession  of  the  stock  of 
goods:  "Q.  Did  yoa  see  any  sign  after  that 
day  aionnd  the  store  or  premises?  A.  I  did. 
Q.  State  what  was  on  the  sign  and  where 
It  was.  A.  I  don't  remember  whether  I  seen 
that  sign  before  the  store  was  closed  down 
or  afterwards.  There  was  a  sign  there  on 
the  porch.  It  was  a  small  board,  probably 
four  feet  long,  I  could  not  tell  the  width  of 
It,  with  'Mrs.  Sarah  H.  Sally's  Store'  on  It 
The  sign  was  afterwards  at  my  house  and 
lay  on  the  portico  for  awhile.  It  was  on  the 
porch,  but  bow  it  came  there  I  don't  know. 
Q.  Tl^t  was  after  the  goods  were  attached 
that  it  was  at  your  house?  A.  Yes,  sir;  aft- 
er the  goods  were  attached.  Q.  Did  the  sher^ 
Iff  stop  at  yonr  house?  A.  No,  sir;  he  stop- 
ped at  Porter's.  A  good  many  of  the  other 
gentlemen  that  were  there  stopped  at  my 
boose."  And  on  cross-examination  Mr.  Len- 
ox testified  in  part  as  follows:  "Q.  Where 
was  the  sign  when  you  saw  It?  A.  On  the 
porch.  Q.  That  was  after  the  store  closed? 
A.  I  could  not  say  whether  It  was  before  or 
after  the  store  was  closed  down.  Q.  Tour 
best  recollectldb  is  that  It  was  afterward? 
A.  My  best  recollection  Is  that  it  was  there 
before  the  store  was  closed,  but  I  might  be 
mistaken.  Q.  What  porch  was  It  on?  A. 
The  porch  In  front  of  the  store,  when  I  first 
seen  It  •  •  •  Q.  You  would  not  swear 
when  yoa  first  saw  it  there?  A.  No,  sir;  I 
would  not  swear  positively.  Q.  Might  It  not 
have  been  put  there  after  the  store  was 
closed?  A.  It  could  have  been,  but  my  im- 
pression is  that  I  seen  It  before  the  store  was 
closed;  but  I  could  not  be  positive." 

The  interpleader,  Mrs.  Sally,  when  she 
went  out  to  the  store  to  take  possession,  says: 
"I  authorized  the  clerks  to  sell  no  goods—  I 
told  the  clerks  the  goods  were  mine,  that  Mr. 
Sally  had  given  me  a  chattel  mortgage,  and 
that  the  property  was  mine,  and  for  them  not 
to  sell  any  goods  In  Mr.  Sally's  name;  that 
all  the  business  should  be  carried  on  in  my 
name  from  that  time  on." 

While  this  Is  not  a  full  and  complete  state- 
ment of  aQ  the  testtmony,  it  la  snffidendy  In* 


dlcated  to  determine  the  correctness  or  incor- 
rectness of  the  action  of  the  court  In  sub- 
mitting the  issue  to  the  Jury,  to  which  that 
testimony  was  applicable.  It  was  the  prov- 
ince of  the  Jury,  and  not  of  this  coart,  to  de- 
termine the  credibility  of  the  witnesses  tes- 
tifying In  this  cause  and  the  weight  to  be  at- 
tached to  their  testimony. 

The  proposition  that  where  there  Is  any 
sifbstantial  evidence  tending  to  prove  the  mat- 
ters In  issue,  or  evidence  from  which  tin- 
ultimate  fact  to  be  proven  may  reasonably 
be  inferred,  it  is  the  duty  of  the  court  to 
submit  such  issue  to  the  Jury,  Is  so  firmly 
settled  by  the  unbroken  Ui^e  of  expression  of 
opinion  of  this  court  that  It  seems  unnecea- 
sary  to  do  more  than  to  state  it.  In  tlie  case 
of  Donobue  v.  By.  Co.,  91  Mo.,  loc.  dt  360, 
2  S.  W.  424,  tills  court  said  upon  the  subject 
now  being  discussed:  "A  demurrer  to  the 
evidence  admits  the  facts  the  evidence  tends 
to  prove,  and  in  [>asslng  upon  it  the  court 
is  required  to  make  every  Inference  of  fact 
in  favor  of  the  party  offering  the  evidence 
which  a  jury  might  with  any  degree  of  pro- 
priety have  Inferred  in  his  favor."  To  the 
same  effect  is  Eelly  v.  By.  Co.,  70  Mo.,  loc. 
clt.  607.  It  was  said  by  this  court:  "As 
there  was  some  evidence,  although  sli^t, 
tending  to  show  that  Kelly  was  killed,  by 
the  eastern  bound  train  on  which  he  was  a 
passengOT,  at  the  station  in  MooreavlUe,  the 
question  should  not  have  been  withdrawn 
from  the  Jury,  but  submitted  under  appro- 
priate instruction."  The  same  was  ruled  in 
case  of  O'Hare  v.  By.  Co..  95  Mo.,  loc.  dt. 
667,  9  S.  W.  24.  The  court  very  clearly  an- 
nounced the  rule.  It  said:  "In  passing  up- 
on a  demurrer  to  evidence,  the  court  Is  re- 
quired to  make  every  inference  of  fftct  in  fa- 
vor of  the  party  offering  the  evidence  which 
can  reasonably  be  made."  That  we  may 
fully  a{vredate  the  extent  to  which  tills 
court  Is  committed  on  this  subject,  see  the 
announcement  of  the  rule  in  case  of  Buck  v. 
Street  By.  Co.,  108  Mo.,  loc.  dt  186,  18  S.  W. 
1091.  It  said:  "In  determining  whether  the 
cause  should  go  to  the  jury,  we  must  give 
tbe  plaintiff  the  benefit  of  the  most  favorable 
view  of  bis  facts  and  of  every  reasonable  in- 
ference th««from.  So  viewed,  we  think  this 
case  Is  one  for  triors  of  fact  to  decide,  and 
that  there  was  no  error  in  submitting  it  for 
their  action." 

Applying  the  rule  as  announced  in  these 
cases,  in  my  opinion,  the  evidence  offered  by 
interpleader  was  euffldent  to  authorize  the 
court  in  submitting  that  issue  to  the  jury. 
This  cause  should  not  be  reversed  on  account 
of  the  action  of  the  trial  court  in  refusing  to 
give  the  peremptory  instruction  In  the  nature 
of  .a  demurrer  to  the  testimony. 

In  tbe  examination  of  tills  record,  my  at- 
tention was  directed  to  the  complaint  of  ap- 
pellants in  respect  to  improper  remarks  of 
connsei  for  interpleader  in  thdr  argument  to 
the  jury.  As  to  what  counsel  said  will  be 
best  understood  by  quoting  from  tbe  recoid: 
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'*In  the  argument  of  I.  B.  Harrlmn,  Bsq-,  on 
tMbnlf  of  tnleepJeader,  miA  X  B.  HaridBon, 
Esq.,  used  tiie  follawhiK  laogcage,  to  \rit: 
'She  [meaDliT?  ImteiTtleadMl  did.no  more  than 
these  specnlateTS  in  tat.  Louts  woald  bare 
dime.*  The  said.  J.. B.  Harrtson,  attovoBy  for 
Interpleedsr,  In  further  oi^nment  to  tbe  jnry 
of  snld  cause,  and  by  way  at  answer-  to  tins 
ot^eetlon  pT'evioosly  nuide  to  the  lai^uage 
wad  by  hisa,  osed  the-  folbiwlnp  tansruat^e  to 
\Tlt:  "These  uxsrcbKntB,  q)eciilatoFS  and  cred- 
itors from  St.  L*Mjis,  who  by  thedr  condunt 
show  a  dIspoBttion  and  capacity  to  ditve  a 
sharp  bargain.  If  thai  will  satisfy  the  gentie- 
men.  *  *  *  That  if  James  B.  Snily,  the 
husbnnd  of  Interplesder,  had  not  glren  hie 
wife  the.  Dote  ead  (4iatte4  mortgof^e,  he  would 
laTe  been  meaner  and  more  traadMroo—  than 
these  speculatoirs  in  St.  LonJa.*  ^d  In  the 
further  argument  of  said  cause  to  the  Jury 
by  6.  S.  Dugan,  Esq.,  on  behalf  of  the  lnt»- 
pi«nder,  said  connsel  Cor  Interpleader-  used 
the  followtng  laniBiuaKe,  to  wit:  'Oentlnnen 
of  the  Jury,  who  Is  ablest  to  Ikre  vrttheot  this? 
Who  is  ablest  to  Itre?'  To  tills  hnproper 
axgtzment,  counsri  for  nppellant  proinptly  ob- 
jected, and  eAmestly  appealed  to  the  court 
to  rebuke  cosnsel.  The  coart  relluscd  the  re- 
quest of  appellant,  and,  so  tax-  as  the  record 
dlsdoKSt  did  not  erea  Intirnate-  that  the  lan- 
gnage  naed  was  Improper.  To  this  Sfctton  of 
tbe  court,  appellant  hav-tai  due  fonn  proKcr- 
ed  his  exceptionB." 

So  far  as'tbe  record  dlscloaes  In  Uds  case, 
die  appeltaiits  compose  a  finn  of  reputable 
baslness  men  in  the  ctty  of  St.  Louis;  Tbey 
were  simply  resorting  to  legltbnate  legal 
aetbcds  of  enforcing  tfaelr  olalin  agaiast  a 
creditor.  la  my  opinicm.  the  language  nnd 
fay  CDUKl  tn  ttetr  axgrnaeat  to  the  Jury  was 
btgbly  ImpnifRr.  and  calculated  to  endanger 
a  Sair  and  dtepasslonate  conslilKattun  of  tbe 
testimony  appllcatdc  to  the  laRies  submitted 
to  the  Jury.  Their  rcfereisee  to  the  appellants 
as  being  meau  amd  treaciierons,  intlZMttloBs 
that  tbey  were  sfaarpv  and  speculators,  and 
flaaJly  to  appeal  to  the  presfudices  of  the  Jury 
by  an  Intimation,  as  to  the  flBancbU  standing 
of  tbe  partka  to  thle  suit,  was  UBwazraDted 
by  tlia  facta  In  case.  While  tt  may  be 
oonuaendaible  In  anmad  for  Hfra.  SaUy,  who, 
'  It  Is  claimed,  in  this  legal  coatest,  la  fighting 
for  a  fragment  of  bar  intwrttance,  to  grow 
earnest,  yet  this  earnestness  and  deep  feed< 
ing  in  the  interest  of  tlmir  eHeat  mnst  be 
manifested  by  appropriate  methods.  The  In- 
clination of  thla  court,  as  frequently  express- 
ed. Is  to  defer  to  the  action  of  tbe  trial  court 
in  passing  upon  motions  for  new  trial,  where 
tlie  conduct  of  counsel  la  urged  ns  one  of  tbe 
roufiiins  in  the  motion;  but  this  does  not 
moan  that  this  court  will  Banction  tbe  abso- 
lute disregard  of  a  litigant's  right  to  have  a 
fair  and  diapasaloBatB  conslcteratton  of  hia 
caaa 

The  eoademnation  of  this  error  complaln- 
-ed  of  by  app^lants  is  rm-y  forcibly  and  ap- 
vnyrtate^  ecprcwMd  by  Gantt,  J.,  Ib  Hayiwa 


(Mo. 

V.  Xown  of  Tbcstai,  1«B  Uo.,  loc.  dt  153,  18 
&  W.  1005.  He  mid.:  "The  dtepaaliioB  cf  QiiB 
oomrt  is  to  permit  the  -f^watieat  latlbide  ia  tbe 
argument  of  a  oaaBe-  tot  a  Jury.  But  Its  dis- 
position to  trust  largely  to-  tbe  dtocnatioa  of 
the  trial  courts  must  not  be  conctzued  tbat 
w«  will,  on  tbat  accouat;  taieaarte  tha-  clear 
disregard  of  a  lltigattt's  right  to  have  his 
ca-use  heard  and  tded  acceading  to  tbe  law 
of  the  land.  Tha  conduct  of  counsel  for 
plalatitE  in  malElag  these  and  other  similar 
statements  cannot  be  encnsed.  Counsel  will 
not  be  permitted,  to  wrlas  Tardlcts-  froat  Juries 
by  statem«its  of  maiten  extranafMie  ta  tbe 
record,  and  rely  upoa  our  djslncianatlon.  to  In- 
terfere." 

It  was  the  platia  duty  o<  tbe  covrt,  ivon 
the  objection  of  appeliamtB,.  toi  harve  eorpreaaed 
ita  dlaappraral  of  the  objectionaible  rcnacks 
at  ooimsel,  in  the  piessBoe  of  thft  Jary,  In 
sulfieitatly  emptaaldc  languaga  as  to  destroy 
ftnj  impresslans  which,  may  bav«  reeolted 
from  the  uae>  of  tteuL  Ita-  atlbnoe  and  fail- 
ure to  do  60,  in  my  aplaton,  waft  sach  error 
aa  shoidd  reanlt  In  the  reveraal  ot  tha  }adg- 
nient  and  renumding  tba  cansa  for  a  new 
trial. 

For  tbe  reaiioiiB  iiereiti  eapreased,  tbe  Jadg- 
ment  is  rcTeraed,  and  tbe  caane  laiandfd 
fbr  a  new  triaL 

ItABSBALL  .anl-'BRAClt  JJ^  eaacm 


BAtli  et  al.  t;  WOOUrOIA 

(Suprane  Court  of'  Missonrf,  XMrlslon  Mol  3L 
Jane  9.  1908.) 

TRUSTS  —  DEED  —  COiraTHUCTION  ~  EXTOTO- 
TION  AGAINST  HUSBAND— PROPERTY  SUB- 
JECT TO  INTEREST  BY  CLJATfiSY— QUmTlNO 
TITLE. 

1.  Under  Her.  St.  1«»»,  f  050,  providJag  that 
a  person  claiming  anp'  title  or  intereet  in  real 
pi'ojierty  may  isEtitube  an  actioa  agaiDBt  a  per- 
son having  or  elniming  to  have  Any  title  or  in- 
terest in  such  property  to  detennlne  the  title 
and  intereiit  of  the  respective  parties  in  the 
property,  an  actian  to  qaiet  titie  can  ba  msio- 
taiaad  agadnet  a  person  claiming  only  a  fobue 
or  contingent  interest  in  real  property. 

2.  Where  a  deed  conveying  property  in  trnst 
plainly  indicated  an  inteatioa  to  coaray  the 
wh^  eatatev  aiul  did  not.linrit  tiie  ben«ficinry*s 
power  ot  alienarion.  It  conveyed  the  equitable 
foe  to  the  beneficiary,  even  thongh  It  dtd  not 
contRin  tbe  word  "hetrs,"  and  did  not  express 
ty  grant  tlte  beneficiaty  and  h%e  IumIll  pawar 
to  sell  Odd  coDvej'. 

3.  BcT.  St.  1S09,  I  4339,  providing  tliat  a 
husband's  interest  In  property  which  bis  wife 
haa  acQuired  after  nmrriai^  shall  be  erempt 
from  etxecution  for  bis  debts  dnrins  corertiire, 
abRoliitcly  prohibits  a  levy  and.  sale  of  a  hus- 
bonda  rontinRcnt  interest  of  curtesy  during 
coverture  for  his  debts. 

4.  Where  the  claim  to  title  by  defendant  In 
an  action  to  tjuiet  title  wa?  based  i:ol«ly  aa  an 
execution  affamst  a  busbaud  who  had,  previous 
to  juiifrnient,  conveyed  the  prnperty  to  a  tmstee 
for  the  benefit  of  bis  wife,  h*wa«  not  in  a  posi- 
tion to  question  tha  reeoiaxitr  «f  the  paoceed- 
ings  wherelty  the  entirt  bad  substituted  a  trustee 
for  the  one  named  in  the  husband's  coaveyance, 

fS.  Sm  Deate,  v*L  IB,  OmL  fMk. 
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who,  together  with  the  beneficiary  and  tbe  hm*  ' 
bud.  had  coarcyed  the  ppemises  to  plaiotlSa, 
as  defendant  acquired  nouujig  by  hia  purcbaee 
at  the  executiOD  sale. 

Appeal  Xnna  Olvcult  Court,  Heavy  County; 
W.  W.  G^ve%  Judge. 

Actum  b7  J^uL  B,  Ball  againBt  Jobn  L. 
Woolfolk.  Judgment  for  plaintiff,  and  de- 
fendant appe^ed.  After  lodgment  of  the 
appeal,  plaintiff  died,  and  the  canae  was  re- 
vived In  the  name  oC  Lucy  Ball  and  her 
children.  AfRrmed. 

CamptwU  A  Dnckwortb,  for  aj^eUant  C 
C  Dickinson,  Jae.  Paits  &  Son,  and  Faxtwi 
&  Rme,  for  respoodenta. 

GANTT,  P.  J.  Ttfs  IB  a  solt,  orlglnnlly 
commenced  by  John  E.  Bnl\  In  his  Ufetiine, 
to  quiet  title  to  real  estate-  In  the  city  of 
Clinton,  Heiiryconnty,  and  described  as  "lot 
No.  52  and  the  east  half  of  lot  51  in  tbb  ortg- 
Inal  town  (now  city)  of  Clinton,  and  six  feet 
off  of  the  west  side  of  lots  5  and  6  In  Dnria' 
addition  to  the  said  town:  ^he  plalnttfT  ob^ 
talned  Judgment  in  the  circuit  court,  and  de- 
fendant nppealed.  Since  the  lodgment  of  the 
appeal  In  this  court,  plaintiff  has  died,  and 
the  cause  has  been  dnly  revived  In  the  name 
of  his  widow  and  children. 

The  plaintiff  dednced  title  from  Mts.  Au- 
gusta Prowein  and  her  trustee,  Nasse.  The- 
defendants'  claim  is  based  upon  a  purehasc 
at  execution  sale  of  the  interest  of  Albert 
P.  Froweln,  the  husband  of  said  Augnsta 
Froweln.  The  cause  was  tried  on  the  fol*- 
lowing  agreed  statement  of  facts: 

"The  following  admissions  are  agreed  up* 
on  by  and  between  the  parties  to  this  action: 
It  Is  admitted  that  on  the  day  of  Oc- 
tober, 1872,  and  for  some  years  prior  there- 
to. Albert  P.  Froweln,  mentioned  In  plQln- 
tifPs  petition,  was  the  owner  In  fee  simple 
and  In  possession  of  the  real  estate  described 

in  plalntlfTs  petition^  and  that  on  the  

day  of  October,  1873,  and  since  the   

day  of   ,  1803.  satd  Albert  P.  Fiwelrf 

was  and  still  Is  the  husband  of  A-uguste  S. 
Froweln.  named  In  plalntlfTa  petition;  that 
.Albert  P.  Prowein,  for  and  in  consideration 
of  the  sum  of  one  dollar  and  love  and  affec- 
tion, on  the  — ~  day  of  October,  1878,  ex- 
ecitted  and  delivered,  and  caused  to  be  re> 
corded,  his  deed  of  conveyance  to  the' real 
estate  described,  in  the  nntore  of  a  deed  of 
tniBt,  wherein  -and  whweby  he  conveyed  to 
Arnold  Krekel,  as  trustee  for  Aufnisfa  S. 
Froweln,  the  property  described  In  pInintJff'h 
petition:  and  that  said  deed  In  trust  is  cor- 
rectly set  out  in  plaintiff^  petition.  It  Is 
further  admitted  that  Arnold  Krefcel  died  In 
the  year  1S89,  wtthoot  having  made  any  con- 
veyance or  disposition  of  the  premises  so 
conveyed  to  him.  And,  subject  to  objections 
for  relevsney.  It  Is  admitted  that  In  a  pro- 
ceeding Instituted  In  the  circuit  court  of 
Henry  county,  Missouri,  upon  the  petition 
of  Angosta  8.  Froweln,  said  circuit  court 
of  HiBorj-  connty,  BIMBwrK  on'  Mnreh  14, 


•  ISm,  rendorod  a  decree '  appotettag  Angnat 
Xaase  trustee,  in  the  place  oC  said  Arnold 
Krekel,  fer  said  Augusta  S<  Prowein  unier 
tlK  said-  trust-  deed,  and  that  on  or  abo«t  the 
letb  day  of  Dvcember,  1898,  the  platnttf 
porchiteed  of  the  said  Augusta-  Froweln 
saM  premises  for  the  warn  of  $4,960,  aail-  that 
thereupon  the  said  August  Nasse^  as  trustee 
afoveanld.  at  the  wrlttm  request  of  Ao- 
gwsta  S.  Prowein,  and  for  the  said  conBidera- 
tion  of  $4^30  paid  to  her;  executed,:  ac^mowl- 
edged,  and  delivered  to  plaintiff  his  deed  of 
coBveynnoe,  pni^rtiag  to  convey  to  platntlff 
tbe  fee«iniple  title  to  said  premlies,  and 
that,  In  addition  thereto,  the  said  Angoeta 
S.  Froweln  and  her  huBband,  Albert  P. 
Ftoweto,  did  make,  eacecnte,  acknovle^e, 
and  dellv^  In  due  form  to  plaiotlfl  a  deed  of 
conveyance  to  eald  real  estate.  In  tbe  nature 
of  a  general  warranty  deed,  and  that  both 
said  deeds  of  convince  to  plaintlfl!'  have 
been  duly  recorded  In  the  office  of  tbO'  re- 
corder of  deeds  of  Hemy  county,  MlssoniA, 
and  tfala  plaintiff  entered  lido  possession  of 
said  Ten!  estate  under  said  deeds,  and  Is  now 
in  potaeeslon  of  said  real  estatn;  It  Is  ad- 
mitted that  on^  May  21,  180T,  upon  the  In- 
debUBdness  of  said  Albert  P.  Froweln;  cre- 
ated by  him  long  after  the  execution  of  his 
sold'  deed  to  said  Arnold  Krekel,  CalrlPd  & 
I^ewlBj  as  assignees  oi  tbe  Hrary  County 
I^nk,  obtained'  a  judgment)  against  said  Al- 
bert' P.  Prcrwein  and  one  Hierman  Froweln 
for  tbe  Bam  of  $M,3i7.1S  In  the  circuit  court 
of  ITenry  county,  Missouri;  and  that  after- 
words the-  de^dant  beeanae  the  purchaser 
and'  the  owner  of  the  assets  of  sold  Henry 
County  Bitnk,  Including  tbe  eald  judgment, 
and  caused  execution  to  be  Issued  ont  of  the 
ofTlce  of  the  clei^  of  the  circuit  court  of 
Heniy  ccmnty,  Missouri,  upon  Bald  judgment, 
and  to  be  delivered  to  the  sheriff  of  Henry 
county,  Missouri,  and  to  be  levied  by  said 
sheriff  upon  said  alxtve-descrtbed  real  estate 
as  the  property  of  the  said  Albert  P.  Froweln 
and'  Herman  Frowehi,  and  caused  said  real 
eetate  to  be  sold  as  the  property  of  said 
Albert  P.  FToweln  and  Herman  Froweln  un- 
der said  execution,  and  at  the  January  term, 
1899,  of  Bald  circuit  court  the  defendant  be- 
came  the  purchssci:  of  said  real  estate  at  said 
sale  under  said  execution,  and  did'  cause  to 
be  made,  executed,  and  delivered  to  defend- 
ant a  sheriff's  deed  under  said  execntlon  sale 
to  said  premises,  and  caused  said  deed  to  be 
recorded  In  the  office  of  the  recorder  of  deeds 
of  Henry  county,  Missouri,  which  deed  now 
appears-  on  page  36  of  Deed  Book  93  of  said 
Henry  county  deed  records.  And,  subject  to 
defendant's  objection  for  relevancy  and  ma 
teriallty.  It  is  admitted  that  tbe  defendant 
is  now  claiming  that  tbe-said  trust  deed  from 
said  Albert  P.  Frowein  to'Sald  Arnold  Krekel 
only  conveyed  a  life  estate  for  ttie  benefit 
and  use  of  the  said  AuguMa  8.  Frowein,  and 
that  at  tbe  death  of  the  said  Augusta  S. 
Fi'ow«ln  the  defendant  will  be  the  sole  owner 
of  Bald  promisee  and  entitled  to^tbe  poaM- 
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alon  tbereof,  and  that  the  plalntJlI,  after  the 
death  of  the  said  Augusta  S.  Froweln,  would 
hare  no  title  or  interest  In  said  real  estate. 
And,  subject  to  the  same  objections,  it  is 
admitted  that  the  defendant  Is  further  claim- 
ing that  in  any  event  the  said  Albert  P. 
Froweln,  as  husband  of  the  said  Augusta  S. 
FroweIn,  was  entitled  to  a  curtesy  in  said 
real  estate,  and  that  whatever  interest  the 
said  Albert  P.  Frowein  had  in  said  real  es- 
tate vested  In  defendant  under  lils  said  sher^ 
ilTs  deed,  and  that  upon  the  death  of  the 
said  Augusta  S.  Frowein  he  (the  defendant) 
will  be  entitled  to  the  possession  of  said 
premises,  either  as  the  absolute  owner  there- 
of or  as  the  owner  of  the  curtesy  of  the 
said  Albert  P.  Frowein  In  said  real  estate. 
And,  subject  to  the  same  objections,  it  Is  ad- 
mitted that  the  defendant  is  further  claim- 
ing that  said  circuit  court  had  no  authority 
to  appoint  said  August  Naase  trustee  as 
aforesaid,  and  that  said  August  Nasse  bad 
no  right  to  make  said  conveyance,  and  that 
the  said  John  B.  Ball  acquired  no  title  in 
said  real  estate  under  the  same,  but  took 
nothing  thereby,  and  that  the  said  Augusta 
S.  Frowein  could  not  convey  said  real  estate 
as  ber  sole  and  separate  estate,  free  from 
the  curtesy  right  of  her  said  husband,  and 
could  not  cause  the  same  to  be  thus  convey- 
ed by  said  trustee.  And  It  Is  further  admit- 
ted, subject  to  the  same  objections  for  rele- 
vancy and  competency,  that  the  d^endant 
has  been  circulating  and  Is  circulating  bis 
said  claims  above  set  forth." 

The  foregoing  was  all  the  evidence  In  the 
case.  Thereupon  the  court  rendered  judg^ 
ment  In  favor  of  the  plaintiff  and  agalittt  the 
defendant. 

1.  Wc  entertain  no  doubt  whatever  that 
the  petition  states  a  good  cause  of  action 
under  section  660,  Rev.  St  1899.  It  states 
In  a  plain  and  concise  manner  the  title  upon 
which  plaintiffs  rely  and  by  which  they 
claim  the  real  estate  in  controversy,  and 
that  defendant  claims  the  same,  and  tiien,  as 
far  as  advised,  states  the  claim  which  de- 
fendant is  asserting  to  the  property.  The 
proceeding  is  provided  to  settle  just  such  ad- 
verse claims,  in  order  that  the  parties  may 
have  their  rights  judicially  ascertained  and 
set  at  rest.  The  statute  Is  highly  remedial 
and  beneficial  in  its  purposes,  and  supple- 
ments the  old  equitable  remedy  to  remove  a 
cloud  from  title,  and  Is  much  more  compre- 
hensive In  its  scope.  It  lies  against  "any 
person  having  or  claiming  to  have  any  title 
or  interest  in  such  property,"  and  Is  broad 
enough  to  include  a  future  or  contingent  in- 
terest. Huff  V.  Land  &  Imp.  Co.,  157  Mo. 
65,  67  S.  W.  715;  Garrison  v.  Frazler,  165 
Mo.  40,  66  S.  W.  229. 

2.  The  deed  of  A.  P.  Frowein  to  Arnold 
Krekel,  In  trust  for  Mrs.  Frowein,  carried 
the  fee-simple  estate  in  and  to  the  lots,  and 
vested  an  equitable  fee  in  Mrs.  Frowein. 
The  word  "heirs"  was  not  at  all  necessary  to 
create  the  fe^  That  word  was  long  ago  dis- 


pensed with  by  our  statute.  Section  4590, 
Rev.  St  iS99.  Neither  was  it  necessary  to 
add  words  expressly  granting  to  her  and  her 
trustee  the  power  to  sell  and  convey.  The 
intention  to  pass  the  whole  estate  of  A.  P. 
Frowein  Is  plain.  The  grant  to  the  tmstee 
was  couched  In  words  comprehensive  enough 
to  carry  the  fee,  and  the  fee  thus  conveyed 
Inured  to  the  full  benefit  of  Mrs.  Frowein, 
especially  so  since  there  are  no  words  limit- 
ing her  power  of  alienation.  Ryland  v. 
Banks,  151  Mo.  1,  51  S.  W.  720.  The  cases 
of  Walton  V.  Dnimtra,  152  Mo.  489,  54  S.  W. 
i  233,  and  Scblffman  v.  Schmidt.  154  Mo.  204, 
I  55  S.  W.  451,  do  not  affect  the  conclusion 
reached,  because  in  this  deed  there  are  no 
words  limiting  the  estate  over  after  the  life 
estate  of  Mrs,  Frowein,  and  we  have  repeat- 
edly held  that,  In  the  absence  of  any  words 
cutting  down  the  fee  to  a  life  estate,  the 
whole  estate  In  fee  passed  to  the  first  taker. 
Small  V.  Field,  102  Mo.  104.  14  S.  W.  815. 

3.  But  the  judgment  and  decree  was  right 
for  another  reason.  The  defendant  only 
claims  title  to  the  Interest  of  A.  P.  Frowein 
in  the  equitable  estate  of  hla  wife.  It  must 
be  conceded  that  A.  P.  Frowein,  in  the  ab- 
sence of  a  fraudulent  conveyance  to  hinder, 
delay,  or  defeat  bis  creditors,  could  convey 
this  land  for  a  valuable  consideration  or  by 
gift  to  his  wife,  and  the  most  plausible  claim 
of  defendant  Is  that  said  Frowein  has  a  con- 
tingent estate  by  the  curtesy  In  the  lots  If  he 
should  survive  his  wife.  Certiiluly  he  has 
no  right  during  her  life  to  the  possession  or 
Issues  and  products  of  the  lots.  In  view  of 
her  separate  equitable  estate  therein.  Wood- 
ward V,  Woodward,  148  Mo.  241,  40  S.  W. 
1001.  It  is  plain  that  by  our  statute  (section 
^68,  Rev.  St  18S9,  now  section  4339,  Rev. 
St.  1809)  the  Interest  of  her  husband  in  her 
right  In  any  real  estate  which  she  has  ac- 
:  quired  by  gift,  grant  devise,  or  inheritance 
during  covertnre  Is  during  coverture  exempt 
from  attachment  or  levy  for  the  sole  debts 
of  her  husband.  The  facts  of  this  case 
bring  it  within  the  exact  language  of  the 
statute.  Mrs.  Frowein  acquired  the  title  to 
these  lots  during  coverture  from  her  hus- 
band, and  the  coverture  still  existed  when 
plaintiff  obtained  his  judgment  agahist  her 
husband  for  his  sole  debt,  and  when  his  exe- 
cution was  levied  thereon  and  his  deed  was 
taken.  The  language  of  the  statute  la  his 
"Interest  shall  doling  coverture  be  exempt" 
thus  absolutely  prohibiting  a  levy  and  sale 
of  his  contingent  Interest  of  curtesy  or  other- 
wise during  the  coverture.  The  statute  la  too 
I  plain  for  construction.  The  defendant  had 
I  no  power  to  subject  A.  P.  Froweln's  lutwest 
if  any  he  had,  to  his  debt  during  coverture, 
,  and  therefore  the  sale  and  deed  were  ▼(rid, 
I  and  conveyed  to  defendant  no  title  In  pm- 
i  sentl  or  in  future.  The  judgmmt  of  the  cir- 
cuit court  in  BO  holding  was  unquestloiiablj 
correct  Gltchell  v.  Messmer,  87  Mo.  ISl; 
Bums  V.  Bangert,  9Z  Mo.  167,  4  S.  W.  677. 
4  As  to  the  proposittoa  dtscuaaed.  in 
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pird  to  tbe  proceedlnsa  snbstttutlng  Nasse  as 
trustee  after  tbe  death  of  Judge  Erekel:  The 
record  In  this  case  does  not  disclose  wbo  was 
before  the  court  In  that  case.  Unquestion- 
ably the  circuit  court,  as  tbe  general  chan- 
cery court,  has  power  to  substitute  a  trustee; 
and  being  a  court  of  general  Jurisdiction,  and 
having  power  in  that  class  of  cases,  and 
nothing  more  appearing,  every  presumption 
must  and  will  be  Indulged  as  to  the  regularity 
of  Its  proceedings;  and,  moreover,  no  such 
point  as  this  appears  to  have  been  consid- 
ered in  the  circuit  court.  But,  in  the  view 
we  take  of  tbe  deed  from  A.  P.  Frowein  to 
Judge  Krekel,  the  whole  equitable  fee  was 
conveyed  to  Mrs.  Froweln,  and  she  had  full 
power  to  convey  the  same,  and,  having  done 
so.  tbe  plaintiffs  have  succeeded  to  her  es- 
tate, and  no  one  but  Krekel's  heirs  could 
raise  the  objection  now  urged.  The  defend- 
ant, having  acquired  nothing  by  his  levy  and 
sale.  Is  In  no  position  to  question  the  r^- 
lari^  of  tbe  proceedings  to  substitute  Naase 
as  trustee. 

Tbe  Judgment  and  decree  of  tbe  circuit 
court  to  in  all  tilings  affirmed.  AU  concur. 


COHN  et  si.  V.  SOUDKRS  et  sL 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  9,  1803.) 

HORTQAQES— FORBCLOSORB— SALE  —  INJUNC- 
TION-CON VET  ANCB  BY  MORTOAOOR-RIGHTB 
OF  GRANTEE  — PLEADING  —  AMENDMENT — 
NEW  MATTER. 

1.  Plaintiff  sought  to  perpetually  enjoin  a 
sale  ot  lot  (i3  under  a  deed  of  trust  on  lota  62 
and  G3,  held  by  defendants:  plalntiCrs  claim 
beiug  that  there  was  an  aareement  with  the 
mortgagor  that  lot  03  should  be  released  from 
the  deed  and  that  be  had  thereafter  purchased 
it  from  the  mortgagor.  Defendants,  being  tem- 
uorarily  enjoined  from  selling  said  lot,  Eold  lot 
m.  Held  that,  under  Kev.  St.  1899,  U  663. 
tiU6.  penuitting  amended  or  snpptenieatal  peti- 
tioDs.  and  requirinK  them  to  set  forth  all  mat- 
tei-8  necetisaiT  to  determine  the  notion,  plaintiff 
was  entitled  to  amend  by  pleading  as  new  mat- 
ter that  by  said  sale  deteDdaiits'  debt  had  b<v'ii 
fully  satisfied,  and  thus  add  another  ground 
for  perpetual  injunction,  though  the  matter 
arose  after  the  filing  of  tbe  original  bill. 

2.  Defendant's  act  in  selling  lot  62  without 
waiting  for  the  final  action  of  the  court  was  an 
electio]!  to  exercise  its  right  to  first  resort  to 
that  lot.  eliminating  the  question  whether  it 
coold  be  compelled  to  first  sell  said  lot. 

3.  Error  in  permitting  an  amended  petition 
was  waived  by  defendants  by  pleading  over 
after  their  motion  to  strike  out  was  overruled. 

4.  The  mortgagor  of  lots  62  ond  03  eold  lot 
63  to  plaintiff,  who  sought  to  enjoin  a  sale  of 
said  lot  under  the  mortgage,  on  the  ground  that 
the  mortgagee  had  agreed  to  release  It.  Pend- 
ing o  temporary  injunction,  the  mortgagee  sold 
lot  i't2,  together  with  a  hotel  thereon.  The  hotel 
and  personal  property  therein  were  also  sub- 
ject to  the  mortgage.  The  mortgagee  agreed 
with  the  mortgagor  that.  If  he  would  dismiss 
certain  suits,  the  mortgagee's  attorney  would 
buy  in  tbe  personal  property  for  mortgagor,  and 
this  was  done;  the  attorney  purchasnng  $1,200 
worth  of  such  property  for  ?10,  by  stnting  that 
he  was  baying  it  for  the  mortgagor.  Jlcla.  that 
this  wss  in  equity  a  release  of  V1.200  worth  of 


property  to  the  mortgagor,  and  plaintiff  was 
entitled  to  have  this  amount  applied  to  the 
mortgage  before  the  mortgagee  could  resort  to 

lot 

Appeal  from  Circuit  Court,  Butler  County; 
John  O.  Wear,  Judge. 

Bill  by  Peter  Cohn  and  others  against 
John  H.  Souders  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Affirmed. 

Henry  B.  Davis,  tar  appellants.  E.  R. 
Lents,  for  respondents. 

OANTT,  P.  3.  This  suit  was  Instituted  In 
tbe  circuit  court  ot  Butler  county,  Mo.,  In 
February,  1807.  The  object  of  the  bill  was 
to  procure  a  perpetual  injunctlm  against  the 
Nelson  Distilling  Company  and  John  H. 
Souders,  sheriff  of  said  county,  to  restrain 
tliem  from  selling  the  south  part  of  lot  Xo. 
G3  In  the  city  of  Poplar  Bluff,  In  Butler 
county.  Mo.,  under  a  deed  of  trust  A  tempo- 
rary writ  <^  Injunction  was  granted  on  Feb- 
ruary 25,  18&7.  Thereafter,  on  tbe  next  day. 
the  sheriff,  as  substituted  trustee,  sold  all 
the  remaining  property  described  In  the  d«>od 
ot  trust,  and  the  Nelson  Distilling  Company 
became  tbe  purchaser  thereof,  through  its 
attorney,  Mr.  H.  B.  Davis.  On  May  3,  1897, 
defendants  filed  tbeir  answer,  which  was  a 
general  denial.  On  November  2,  1897,  de- 
fendants died  their  motion '  to  dissolve  the 
Injunction,  and  on  the  same  day  plaintiffs 
died  an  amended  petition,  which  in  substance 
alleged  that  in  1888  Henry  H.  Miles  was  tne 
owner  of  a  part  of  lot  62  in  the  original  town 
(now  city)  of  Poplar  Bluff,  on  which  was 
located  a  hotel  known  as  the  "Morris  House," 
and  also  the  lot  In  controversy  in  this  suit, 
designated  as  part  of  lot  63  in  said  dty; 
that  Miles  borrowed  $6,000  from  Judge  J. 
W.  Emerson,  and  gave  three  notes— two  for 
fl.OOO  each,  and  the  third  for  $4,000;  that 
Miles  paid  off  one  of  tbe  $1,000  notes;  that, 
while  Ehnerson  still  held  said  notes  and  a 
deed  of  trust  given  by  Miles  and  wife  to 
secure  the  same.  Miles  sold  the  part  of  lot 
03  now  In  suit  to  one  Turner,  and  that 
Emerson  agreed  to  release  and  did  release 
said  lot  63  from  the  Incumbrance  of  said 
deed  of  trust;  that  said  deed  of  trust  con- 
veyed, not  only  the  part  of  lot  62  on  which  tbe 
Morris  House  was  situated  and  said  part  of 
lot  63,  but  all  of  tbe  furniture  and  hotel 
fixtures,  to  secure  said  notes;  that  after- 
wards the  title  of  Turner  to  tbe  south  part 
of  lot  03  passed  by  mesne  conveyances  to  the 
plaintiffs  Cohn  &  Pelz;  that  afterwards  said 
Morris  House  property  was  sold  under  exe- 
cution In  favor  of  the  Nelson  Distilling  Com- 
pany, and  purchased  by  said  company,  and  an 
action  of  ejectment  brought,  under  which 
possession  was  obtained  by  said  company; 
that  afterwards,  and  when  said  notes  were 
past  due,  the  Nelson  Distilling  Company 
bought  and  said  Bmerson  sold  and  trans- 
ferred said  notes  to  said  distilling  company; 
that  thereafter  Ferguson,  the  trustee  in  said 
deed  ot  trust,  declined  to  act,  and  tbe  sber- 
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lit,  tiie  defendant  Souders,  at  the  request  of 
said  dlalil^Ing  compaoy,  proceeded  to  adver- 
tise all  of  said  property  for  sale  to  aatlsfy 
said  notes;  the  granting  of  the  Injunction  as 
to  lot  63,  and  the  sale  tix  the  sbertff  as  trustee 
of  the  lot  62,  or  Morris  House  property,  and 
all  of  the  hotel  furniture;  that  the  hotel 
pw^wrty  was  of  the  Talue  of  ^0,000,  and 
the  furniture  of  the  Tahie  of  ?1,200;  that  at 
the  date  «f  the  aale  the  debt  on  said  Botes 
amounted  to  $5,500;  thnt  at  said  sale  the 
Nelson  Distilling  Company  hid  In  all  of  said 
Morris  House  pwfietty  and  furniture  for 
$4,501J^5;  that  It  waa  repceoeoted,  at  uid 
before  said  'Bale,  by  the  attorney  «f  Ute  sold 
distUilug  coiupaziy,  that  said  sale  was  being 
uiade  tor  tiie  purpose  simply  of  per£ecting 
Its  title  to  the  :Uorria  .Qouse  prt^crty  and 
cloarjjog  it  of  judgment  Hens  held  by  others; 
that  the  said  Xelson  DlstiUiog  Company 
ToluAtevlly  ceieavedj  fcom  said  deed  of  trust 
all  «f  the  personal  prc^rty  tiieoreln  conveyed 
to  B.  H.  AUIes  and  Laura  M-Hes,  his  wlCe; 
that  bidders  ware  det«rted  fixHn  ktddUg  at 
said  8sJe  by  the.  a«sniB»eea  of  said  dlstUUag 
coo^umy,  and  the  ameujot  Ud  'wm  a  acre 
sham,  audi  jio  test  of  the  value  (^  said  IdEior 
ria  Jlouse  ^perty^and  thesaaie<was  fraMdu- 
lent  in  law;  that  said  Morris  fGouse  prop- 
enty  -was  ot  far  .greater  value  than  the  said 
mortgage  debt,  and  juatiee  and  et^ii^  re- 
(juired.  a  fair,  open,,  and  basa  OAe  sale  tiKice- 
of  twfore  «flid  lot  63,  -owoed  by  {iMiitifF, 
should  ,be  subject  to  any  part  of  sold  wxt- 
gage.  .The:pray«r  IB  is  Uie  alterjiatlve,  aither 
to  .eet  ,af^e  aald  sale  and  «rder  a  new  sale, 
at  wJkleh  plaiotlfr  ofCers  a«d  agoees  to  bid 
the  wh«le  anuwnt-of  .aaid  morl^rage  debt  and 
coats  for  said  Moixis  House  property,  or  to 
adjudge  that  in  no  eveat  shall  plaintiff's  lot 
63  be  subjected  to  more  than  its  pco  rata 
share  of  said  -debt,  in  the  pni{}0i:ti9n  «f  tts 
value  to  the  reiii(rind«r  of  said  property,  es- 
cIudJjQj;  plaintiff's  ImpDoveaKaCa  «n  aaid  lot 
63,  nbich  ajnount  to  ?^QW,  and  a  prayer 
for  ^neral  relief.  The  answer  admits  the 
de«d  of  trust  to  Emerson,  denies  that  Hhner- 
son  Fcdeased  or  agreed  to^  release  said  lot  63, 
alleges  Inches  on  plafntiifs  tait,  and  diaises 
that  plalatifi^  has.  a  complete  remecty  at  law. 

The  evidence  teadftd  to  establish  the  fol- 
loTS"ing  state  of  facts:  On  or  aJbout  the  Ist 
day  of  June,  1)888,  one  Henry  H.  Miles  was 
the  ovraer  of  a  part  of  lot  62  in  the  original 
town  (now  «lty)  of  Poplar  BhifT,  Mo.,  on 
which  was  loeoted  a  large  betel  building, 
knawn  as  the  "Morris  House,"  and  worth 
alwut  ?10/)00.  He  -was  also  Che  owner  of 
tbe  Jot  in  -controvwsy  hi  tUs  cause,  and 
kunwa  as  'ta  part  of  lot  63,  in  the  said 
ortginai  t*wn  of  Pcqpiar  BialT."  This  lot  waa 
^tuated  on  a  fiteep  hUtstde,  w>as  unimpro'ved 
at  the  time,  and  of  IHtle  vHlae.  worth  In  its 
tbeo  oendltlon  from  SlliO  to  ^0.  He  aJ«o 
owned  all  the  hatel,  kitchen,' and  dining- soom 
furniture  then  hi  and  used  by  the  sadd  Mor- 
fl»  House.  On  tbe  said  Ist  day  ot  June,  1888, 
BUlea  bonwired  from  Judge  EmeiBOD  96,000, 


and  axeoBted  tbeMfor  his  three  promissory 
notes,  as  fioDsxTs:  One  mte  for  (l^iOOO,  due 
one  year  after  date;  om  note  for  (1,000,  due 
two  years  after  date;  and  oae  note  fm*  $4.- 
000,  dne  ftre  years  alter  date-^1  drawing 
interest  at  the  rate  of  ten  fer  cent.  On  the 
same  day,  to  seoove  the  payment  ot  tbe  said 
notes,  tbe  said  Miles  and  bis  wtfe  conveyed 
to  William  Fi»^son,  as  trustee,  tbe  prop- 
erty Jinown  as  the  "MoniB  House  Piroperty," 
the  lot  In  oontroversy  in  this  cause,  known 
and  dcseriibed  as  "a  part  of  lot  63  In  the 
said  original  town  of  Poplar  Bluff,"  and  alse 
all  of  the  hetel,  kitchen,  and  dining  room 
fnmlture  then  In  the  said  Sforrls  House.  On 
tbe  MIth  day  of  December,  li888,  MUes  pntd 
to  the  satd  Bnenon  tbe  ftmt  of  the  said 
•bove^escrlbed  notes,  flome  time  after  tlutt 
Miles  sold  that  partof  tot  S3  which  was  con- 
veyed by  tlie  said  deed  of  tmst  to  Henry 
Turner.  There  was  «vlden«e  to  tbe  eCFect 
that,  at  or  prior  to  the  tine  of  tbla  anle. 
Bmevsen  had  agreed  to  retease  the  part  of 
lot  63  now  in  controversy  from  the  lien  of 
the- said  deed  of  tntst  whkh  be  held.  Euaer- 
son  denies  that  he  made  this  agreement. 
Thereafter  by  mesne  conveyances  the  sjiid 
Turner  conveyed  the  lot  In  question  to  plain- 
tiffs In  this  cause.  Plaintiffs  took  possession, 
and  have  ever  ^«e  been  In  possession,  ot 
this  lot  That  was  about  1892,  and  tbe  lot 
was  then  unimproved.  Befendants  admit 
that  the  plaintiffs  put  aTl  Improvements  on 
tbe  >aaid  lot  in  qneethm,  and  thai  tbe  aaid 
knprftwrait'ntS'  are  worth  ^,000. 

At  the  time  the  plaintiffs  p«rchased  this 
property  they  had  no  knowledge  or  Infonna- 
tiou  that  tills  property  was  included  la  this 
deed  vf  trust,  or  idtat  Skneason  bad  any 
claim  upon  it,  tbougb  14ie  mortgage  was  of 
record.  The  admis^ons  of  oonnsel  for  de- 
fendantft  show  that,  some  tfae  after  the  ex- 
ecution of  the  deed  of  trust  from  Miles  to 
Ferguson,  the  defendant  tbe  Nelson  Distilling 
Company  obtained  a  judgmeaat  in  tbe  circuit 
court  of  Butler  coonty  against  Henrj-  H. 
Miles  and  Ijiura  A.  >Illes  for  several  hun- 
dred dollars;  that  execution  was  Issued  upon 
this  judgmipnt,  and  thesaoie  was  levied  upon 
the  part  of  lot  62,  in  the  said  town  of  Poplar 
Bluff,  Icnown  aj9  the  "Morris  House  Proper- 
ty"; that  the  said  property  was  sold  under 
tJie  said  execution,  and  at  tlw  s^e  tlie  de- 
fendant the  Nelson  Distilling  Company  be- 
came tlie  purchaser  thereof:  that  thereafter 
ttie  deCendant  tbe  Nelson  DiBtillLag  C<niipany 
comm'snoed  Its  action  of  eje«ctment  in  the 
eirctrit  court  of  Butler  county  to  recover  pos- 
session of  tbe  said  Morris  House  property, 
and  that  such  proceedings  were  bad  as  that 
tbe  defendant  ttoe  Nelsen  DistllllBg  Company 
was  pnt  in  possession  of  the  said  Morris 
House,  property,  uailer  tbe  judgment  rendered 
therein,  in  the  ntonbh  of  S^temlwr.  l$f>t;. 
and  the  safd  Nelson  Distilling  Company  re- 
mained In  possession  until. after  sale  u^dcr 
the' said  deed  of  trust  ItereinnHter  mentiomHl; 
and  that  Henry  B.  DariBt  tbe  attoraer  tor  de- 
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feodauh  in  Uila  case,  was  .at  all  tibe  thnaa 
DMnttoned  tbe  .tttomt;^  and  Tepresemtattve 
o<  tbe  -defcmdaat  tbe  Ndsaii  Blstillne  Cam' 
panor.  Tiie  noteainaitlfmed  In  tte  'eaitil  deed 
of  tcnst  jnatared'on  tbe  Ist  ias  mt  June,  .1SB8. 
Tbe  fndoTMrneBtB  tfaereen  akMr  tbst  all  In- 
terest bad  been  paid  »ii  tbe  fitid  ncrtes  to 
Marcb  1,  1396.  TLie  Itfllenrlng  indoracmentB 
appear  on  mah  of  BaMinotcs;  "Wftboat  te- 
couse.  J.  W.SmeMBu."  "WtttiOHt  Decaiintt. 
S.  U.  EmeeaoD."  In  Jito  depofrftlon  Jndee 
EUnenoQ  cexpTalna  tbese  laAonciniiitB  by  b&j- 
Ing  tliat  S.  M.  EUQtnaa  mm  Ids  irife.  and 
tbat  his  iBdoiwment  tltsreon  -vrae  made  bi 
orOer  to  enable  Jirs.  Emerson,  tai  case  of  bla 
deatb.  to  handle  tbe  wild  notes  \vtthcKit  tbe 
oec^sMty  «f  iakbw  ovt  letters  of  admliria- 
tiatitto;  that  cn  tbe  let  day  of  December, 
1896,  Ae  aotas  leeeund  by  the  oald  dead  of 
trust  -iMre  as^gned  by  Mm,  without  re- 
course, to  the  dee«idM)t  tbe  Nelson.  DliMmng 
Coni|teii7.  and, be  had  Mrs.  flmermi  to  mabe 
tbe  seoond  IndetsenMiit  l:h«aeon,ninl  dellTeov 
ed  tbeoi  to  tbe  Kekson  DistUUng  Oompmxyi, 
Tbese  uotes  -won  tban  long  -past  due. 

Aftfiimards,  and  -soane  ttaae  .In  Febuyuy, 
1£97,  tbe  dcfaadant  John  fi.  >fiviid«,  tbe 
tbenjurtlng  isbwift^if. Butler  oouHty,  advertis- 
ed tint  he  would,  «n  Befarvarr  26,  iSQT,  mm 
trasteela  tbemld  d»ed.of  tmat  aeU  at:piib- 
lie  vendue,  to  the  Jhl^beat  bidder,  for  cwb 
lDliiknd.«ll«tf  tbevesl  and  patSDnal^n^Mrty 
descrlbcd-bi.the=d«ed'Of  trust,  and  ftaclnding 
tbe  Mdd  fpoopertjr  >80  boosbt  by  these  plato- 
tUGs.and  impTotvad  tas:  albvesBkl.  Om  She  said 
23tb  (day  of  Bebraniy,  1S87.  tbe  plahiHft 
bweto  sought  mii  obtalnod  Imm  tbe  .judge 
of  tbe  fdEoolt  oeurt.  In  vacatlan,  .a  tem- 
porary TestnihilnK  order,  restrnfaUng  tbe  de- 
fendants frois  sailing  or  in  any  maaner  tai- 
terfeitog  with  tbe  -lot  or  parcel  of  lamd  ao 
bou^it  and  improved  by  tbeeeiplainlifTB  m- 
tll  tbe  further  «rder  of  tbe  oovrt.  On  tbe 
sold  2fitb  day  of  February,  1397,  the  defend- 
ant Souders  sold  tbe  said  .property  knsnra  as 
tbe  "Mords  House  Property"  to  the  Nelson 
Distilling  Com  puny,  the  defendant  herein, 
for  tbe  sun  of  $4,061.26.  At  tbat  time  there 
was  due  on  tbe  notes  secnred  by  the  snid 
deed  of  trust- $S>,OQO,  together  with  one  year's 
Interest  «□  the  same,  or  -$6,S00.  On  tbe  day 
of  aale  Heary  B.  Davie,  tlie  attcwney  for  and 
representattve  <tf  tbe  defendant  the  Nelson 
Distilling  Gojnpany,  wtfit  to  Mr.  MUas  and 
Mrs.  Miles,  the  grantors  In  the  said  deed  of 
tniEt,  .a»d  told  hint  not  to  bid  on  tbe  personal 
property  attbesadd  aale,  and  that  be  ^Dnvls) 
would  bkl  -It  off,  And  make  them  (L  e.,  Mr. 
and  iIr8..MileB>ia-pMeent  of  It,  if  they  would 
dlemlM  eestain  mcSiovm  at  law  iwfcioh  the^ 
then  bad  pending  against  tbe  said  Nelson 
DistilllDg  Oompany,  wbleh  proposition  was 
^eed.tofiaud  Ulles  thenfMe  refrnined  fpeon 
blddlng'XiB  tbe  said  persoBftl  pn^erty.  At 
tbe  sole,  juad  vKhUe  the  trustee  wias  crying 
the  sale,  Davis  Ud  $10  or  $15.  Tbe  trustee 
Itept  on  crying  tbe  sale,  when  Davis  said; 
"That  I8  enongb  for  it.   I  am  going  to  make 


'  MiB.  Miles  a  yreaent  of  It"   Tbe  personal 
poroperty  was  not  prcfiant  <at  the  place  •( 
sole,  .and  was  pmt  vp  In  bulk,  and  all  «o»a 
iMigettaer.   The  undispuMd  tesUmeay  is,  that 
tUs  paraonal  prspsrty  was  wcnrtb,  at*tiK  thus 
of' the  sale,  91.200. 
The  court  found  on  tbe  trial  oC  tliis  camse 
;  that  the  personal  prt^rty  was  worth  |1,*200 
I  ait  tbe  time  of  tbe  sole.   Tbe  court  further 
finds  that  thereafter  tbe  whole  ot  tiie  saM 
I  paesoaai  property  was  by  Tlrtue  of  said  ar- 
i  langement  released  and  snrrMudered  by  tbe 
<  said  Nedeon  .Distilling  Oompany  te  the  said 
^  Henry  H.  and  Laura  A.  Miles,  and  the  court 
j  further  "ftnds  ttiat  the  defeudanbi  should  be 
netfuired  to  glre  credit  on  the 'said  notos  for 
tke  tfiM  value  of  tbe  said  pecsonal  pcoperty  so 
released  bgr  than,  to  wit,  the  isum  of  $l;a0O, 
I  before  being -allsiwed  to  sell  tbesald  pr(^>erty 
!  bsrelnnboTe  deacidbed  as  owned  by  tbese 
plalntUBs;  aod  after  giving  -credit  «n  tbe 
said  notes  (or  the  eald  sum  >o(  $l;a90,  the 
value  «f  the  pmrperty  so  >  released  as  -atore- 
aaid,  tbese  irematoed  dneon-tbosaldinotes  at 
tbe  time  of  the  said- sale  the  sian  ef  :|I4,300. 
Tftie'said  Menrls  House  property  waa-seld  at 
the  «Uld  sale  for  tbe  sum  >of  94,500,  and  M» 
asdd  notes  weae  tbeveby  DUlly  paid  and  satis- 
fled  by  ttie:sKle'Of  the  Uorrts  House -property. 
Tbe  •oanrt,  br  its  satd  decree,  made  tbe  te»- 
perary  :r«Btradntaig  .order  perpHraal,  and  fer- 
emr  AB^ned  tbe  defendants,  and  each  of 
them,  fiom  sriUngxir  iniany  manner  lnterf«^ 
log  vtAh  the  saild  property  belODging  'to  these 
plain  lUIg  under  the  said  deed  of  trust,  ad- 
judging that  the  said  ideed  of  tnwt  be  can- 
celed, set  asMe,  and  fOT  naugbt  beld,  tn  so  far 
as  It  .aileets  the  pao^sty  of  these  plalntlOs. 

1.  Tbe  propDsition  Is  argned  at  oeBsIAsr- 
abte  length  tbat  tbe'court  erred  In  permittlBg 
pfadntlfZs  to  amend  their  petition;  that  it 'was 
a  diCForent  caaee  of  action.  Tbe  orlgiaal  pe- 
tition scojgbt  :a  pevpetnal  iojunollon  restrain- 
ing defendants  from  sailing  the  part  of  lot 
43  In  Poplar  Bluff  involved  in  this  suit  to 
satisfy  tiae  deed  of  trust  of  defendant  tbe 
distilling  conspany,  on  the  ground  that  tbe 
orlgilnal  holder  of  said  deed  of  trust,  Jud^e 
Huierson,  had  released  or  agreed  to  release 
this  lot  whan  Miles,  the  mortgagor,  sold  It 
to  Tomer,  under  wlmm  plaintfffB  claim  and 
deduce  title.  That  olnlm  was  fCDcsved  In  tbe 
amended  petition.  In  tbe  meantime,  how- 
ever, and  before  the  suit  came  on  for  trial, 
a  new  abate  of  facts,  not  exlstlag  when  tbe 
first  petition  was  filed,  had  arisen.  The  de- 
fendants, betaig  enjoined  only  tuom  selling 
lot  63.  proceeded  to  foruclose  the  deed  of 
trust  on  the  Morris  House  property,  both 
BOfll  iBUd  perscmal.  Ont  of  tliat  sale  new 
eqitftlea  had  arisen.  In  .addition'  to  those  stat- 
ed in  tbe  original  bill,  to  wit,  tbat  by  said 
sale  the  debt  had  been,  fully  isatUAcd  In  eq- 
uity, and  thas  ajiother:grosual-fioria -perpetual 
Iniunotion  had  accrued  to  jdalntlffs. 

Concedfaig  there  was  muoh  nvw  rnatter  in- 
cluded In  the  amended  petition.  It  does  not 
follow  that  the  circuit  court  erred  In  permit- 
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ting  Bocta  amendmeDta  to  be  made.  The  na- 
ture of  the  actton,  to  wl^  an  iDjunction,  was 
the  same  In  both.  The  sole  purpose  ot  the 
amended  petition  vaa  to  obtain  a  perpetual 
Injunction  restraining  the  sale  of  the  lot  un- 
der the  same  deed  of  trust,  and  this  was  the 
purpose  of  the  original  petition.  The  relief 
sought  was  confined  to  the  same  sabject- 
matter  and  was  the  same  In  each.  The  new 
fiacts  alleged  were  in  no  manner  luconslsteat 
'with  those  all^d  in  the  original  petition, 
and  had  originated  since  the  filing  of  the 
original.  Our  CItH  Code  of  Practice  recog- 
nises the  right  to  bring  before  the  court  new 
matter  arising  after  the  filing  of  the  petition. 
Section  663,  ReT.  St.  1899,  provides  that  a 
party  may  be  allowed  to  file  an  amended  or 
sopplemental  petition,  and  sectlim  666  re- 
quires that  such  amoved  or  supplemental 
petition  sIuJl  set  forth  in  one  pleading  all 
matters  necessary  for  the  determination  of 
the  action.  In  the  old  equity  practice  sup- 
plemental bills  were  allowed  to  bring  mat- 
ters occurring  after  the  filing  of  the  original 
bill  before  the  court  2  Dantell,  Ghcy.  PI. 
ft  Pr.  (Gtb  BkL)  1516.  and  notes;  Ward  t. 
Davidson,  89^  Mo.  455,  1  S.  W.  816;  Bliss  on 
Code  Pi.  i  432.  We  think  the  amendment 
was  properly  allowed  by  the  court;  but.  If  It 
was  erroneous,  that  was  waived  by  the  ac- 
tim  of  defendants  in  pleading  ova-  after 
their  motion  to  strike  out  was  overruled. 
Scovlll  V.  Glasner,  79  Mo.  454;  Fuggle  v. 
Hobbs,  42  Mo.  541;  WUllams  v.  Ry.,  112  Mo. 
485,  486,  20  S.  W.  631.  34  Am.  St  Rep.  403; 
Biy  T.  Porter,  58  Mo.  168. 

2.  The  drcuit  court  very  properly,  we 
tbink,  held  the  evidence  insufficient  to  show 
that  judge  Emersfm  released  or  agreed  to  re- 
lease this  sonth  half  or  part  ta  lot  63,  from 
his  deed  of  trust  This  testimony  was  too 
inconclusive  to  base  a  decree  upon  It 

3.  The  equitable  doctrine  of  requiring  the 
Morris  House  property  and  the  furniture 
therein  to  be  first  sold  and  applied  to  the 
satisfactim  at  the  Emerson  mortgage  before 
plaintiff's  lot  68  could  be  required  to  liquidate 
any  part  of  said  mortgage  was  practicaUy 
eliminated  from  this  case  by  the  course  pur- 
sued by  the  Nelson  Distilling  Company. 
Without  waiting  tor  the  Judgment  of  the 
court,  it  availed  Itself  of  its  unquestioned 
right  to  resort  in  the  first  Instance  to  the 
Morris  House  lot  and  the  personal  property. 
The  sheriff  sold  these,  and  nominally  they 
brought  94(591.25,  and  the  balance  only  could 
in  any  event  fall  upon  plaintiff's  lot  63.  We 
are  concerned  with  the  question  whether  or 
not  defendants  in  equity  released  the  per- 
sonal property  to  Miles  and  wife,  and  by  so 
doing  released  plaintiff's  lot  entirely.  The 
equities,  as  between  Miles,  the  mortgagor, 
and  plaintiffs,  his  grantees  of  a  part  of  the 
mortgaged  premises,  in  this  lot  63  are  well 
settled.  Whatev»  the  rights  of  Bm^son, 
or  his  SMigne^  the  dia tilling  company,  to  re- 


sort In  tJie  flnt  instance  to  tSSber  or  both  of 
the  parcels,  the  Morris  House  in  Miles' 
hands,  or  kit  63  in  the  hands  of  plaintiff,  it 
Is  plain  Hut,  aocordliv  to  equitable  prln- 
<iples,  it  was  the  duty  of  Miles,  the  mort- 
gagor, to  assome  and  pay  the  whole  ^bt, 
and  tbm  exonerate  platotiffs,  his  grantee, 
from  the  Iten  of  the  deed  of  trust. 

But,  whether  w  not  the  distilling  company 
would  have  been  compelled,  as  assignee  and 
grantee  of  the  Mwris  House,  to  have  first 
CThausted  Its  power  of  sale  of  that  before 
moving  against  plaintiff's  lot.  we  have  seen 
as  a  matter  of  fact  be  did  so  proceed,  and 
caosed  the  Morris  House  and  the  personal 
property  to  be  sold  first  So  that  we  most 
now  Invoke  another  principle  of  equity,  and 
inquire  Into  that  sale;  for  although  the  eq- 
uities, as  between  Miles  and  plaintiffs,  did 
not  prevent  the  dlstiUlng  company  from  en- 
forcing Its  deed  ot  trust  tor  the  95,500.  yet 
after  It  was  advised  of  the  sale  of  this  south 
half  of  lot  63  to  plaintiffs,  and  of  their  erec- 
tion of  a  96,000  building  thereon,  when  It 
came  to  ffureclose  its  lieu  against  Miles,  the 
primary  debtor  and  makw  of  the  notes  and 
deed  of  trust,  it  released  the  fttmitore  of 
Miles,  which  was  included  hi  the  deed  of 
trust,  property  which  was  primarily  liable 
for  the  tatisfactlon  of  its  debt,  and  to  that 
extent  it  released  and  discharged  the  prop- 
erty of  platotiffs.  the  soixtb  part  of  lot  63, 
which,  as  between  Miles  and  plaintiffs,  was 
secondarily  Uable.  only.  We  regard  this  as 
a  settled  and  Just  rule  in  most  of  the  states 
of  the  Union.  Pomeroy  to  Ills  Elqnlty  Juris- 
prudence (volume  8,  i  1226)  so  announces  it 
and  cites  numerous  authorttiea  which  sustain 
his  text,  to  whldi  we  refer.  That  the  per- 
sonal property  was  worth  91<20O  stands  ad- 
mitted. That  Mr.  Davis,  counsel  for  the 
distilling  company,  Md  It  to  for  910  under  an 
agreement  with  Miles,  the  mortgagor,  that. 
If  he  would  not  bid  on  It,  be  (Davis)  would 
bid  it  and  give  it  to  him,  and  that  he  public- 
ly announced  he  was  blddtog  it  In  for  Mrs. 
Miles,  and  stopped  the  trustee. when  he  had 
bid  910  on  it,  and  said  that  was  mough,  we 
are  not  permitted  to  doubt,  In  the  light  of 
this  record.  That  this  was,  in  equity  and  to 
fact,  an  absolute  release  of  91.200  worth  of 
the  mortgf^ed  property  to  the  mortgagor, 
admits  of  no  sort  of  doubt  The  cbrcnlt 
court  80  found,  and  was  fully  Justified  In  so 
dolug. 

The  circuit  court  held  that,  before  the  dis- 
tilling company  could  resort  to  platotUTs  lot 
63,  it  must  first  apply  the  91.200  to  Its  mort- 
gage, and,  when  that  was  done,  it  was  fully 
satisfied,  and  thereupon  decreed  a  perpetual 
Injunction  agaltfst  the  further  «iforcement 
of  said  mortgage  against  plaintilTs  lot  63. 
This  was  fully  Justified  by  the  pleadings  and 
evidence,  and  was  a  just  and  equitable  dis- 
position of  the  case,  and  the  decree  of  tbe 
circuit  court  la  afilrmed.  All  concur. 
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DODGE  T.  SHERWOOD  et  al.* 

(Snpreme  Court  ot  Missouri.    June  15,  1003.) 

WIXJ.8-CONSTRUCTION— CREATION  OF  CLA88— 
8WRTIV0R. 

1.  Testator's  will  gave  his  widow  certain 
property  for  lite,  and  three  unmarried  daugh- 
ters vere  given  a  certain  sum  each;  it  being 
provided  that,  if  either  of  the  daughters  should 
die  before  marriage,  her  portion  should  go  to 
the  "surviTors,"  and  that,  if  there  should  be 
any  increase  in  the  property,  it  should  be  di- 
vided among  testator  s  children  and  grandchil- 
dren. Other  specific  devises  were  made.  Held, 
that  the  wcvd  "survivors"  did  not  mean  all  of 
the  children  of  testator  surrlving  at  the  death 
of  one  of  the  daughters,  but  referred  only  to 
the  unmarried  daughters. 

In  Banc.  Appeal  from  Clrcnlt  Court, 
Greene  County;  Jas.  T.  Neville,  Judge. 

Amicable  proceeding  by  Sarah  L.  Dodge 
against  Thomas  A.  Sherwood,  as  executor  of 
the  estate  of  Jnlla  L.  Sherwood,  and  others, 
for  a  construction  of  the  will  of  Adlel  Sher- 
wood, deceased.  From  a  judgment  In  favor 
o(  defendunts,  plaintiff  appeals.  Affirmed, 

The  tollovlns  Is  the  opinion  In  DtvlsUni 
No.  1: 

ROBINSON,  J.  This  is  an  amicable  pro- 
eeedlDK  to  have  the  will  of  Rer.  Adlel  Bher^ 
wood,  O.  D..  construed  by  a  court  of  eanlty. 
The  plaintiff  la  the  only  living  daughter  of 
the  testator,  and  the  defendant  Thomas  A. 
Sherwood  is  fala  only  living  son,  and  la  also 
the  executor  of  the  estate  of  Julia  Sher- 
wood, who  was  a  tister  to  the  plaintiff  and 
himself.  The  other  defendants  axe  the  lega- 
tees under  the  will  of  said  Julia  L.  Sherwood. 

Briefly  stated,  the  admitted  facts  are  that 
Rev.  Adlel  Sherwood  died  testate,  possessed 
of  a  considerable  estate,  which  Increased  In 
value  during  administration  thereon.  The 
items  of  the  will  especially  material  to  this 
inquiry  are  the  second  and  ninth,  which  are 
as  follows: 

"(2)  I  give  to  my  three  unmarried  daugh- 
ters, Bnrmah,  Julia  and  Tjaura  each  two 
tfaonaand  five  hundred  dollars  ($2,600),  also  to 
Bnrmah  a  feather  bed.  to  Julia  my  watch 
and  to  lAura  forty  dollars.  If  either  should 
die  prior  to  marriage  her  part  of  the  property 
sof^  to  the  survivors.  My  executors  will 
appoint  a  trustee  or  trustees  to  the  property 
so  it  may  not  be  squandered  or  expended  in 
unsafe  bargains." 

"fO)  If  there  should  be  Increase  in  my 
property  to  warrant  It.  I  wish  It  to  be  di- 
vided among  my  children  and  frrandchU- 
dren,  that  Is,  one-third  to  my  children  and 
one-third  to  my  grandchildren,  and  one-third 
*  *  *  to  Sburtleff  College,  Kalamazoo  and 
Denlfore  University,  Ohio." 

I^ura  married,  received  her  le^cy,  and 
died,  leaving  Issue,  Burmab  died,  unmar- 
ried, and  bequeathed  all  her  property  to  her 
alster  Julia.  Subsequently  Julia  died,  un- 
married, and  left  a  will,  by  which  the  de- 
fendant  Thomas  A.  Sherwood  Is  made  the 

*Relmrtns  denied. 
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executor  of  her  estate,  and  whereby  sbe  de- 
vised her  property  to  the  other  defendants 
herein.  Her  estate  consists  almost  entirely 
of  the  12,500  bequeathed  by  her  father  to  her. 
and  the  like  amount  bequeathed  by  their 
fother  to  her  sister  Burmah,  and  by  tbe  lat- 
ter bequeathed  to  said  Julia  as  aforesaid. 
The  plaintiff,  the  only  surviving  daughter  of 
Rev,  Sherwood,  contends  that  under  the  sec- 
ond and  ninth  Items  of  the  will  this  $5,000 
so  bequeathed  to  Burmab  and  Julia  passed 
at  their  death,  unmarried,  to  herself,  the 
plaintiff,  and  to  her  brother,  Thomas  A. 
Sherwood,  the  only  surviving  children  of  the 
Rev.  Sherwood,  and  that  therefore  the  vrlllB 
of  her  two  said  sisters  were  Inopnative 
to  pass  any  part  of  their  respectlTe  legacies. 
The  plaintiff  further  contends  that  the  term 
"survivors,"  In  the  second  item  of  the  will, 
must  be  construed  In  connection  with  the 
terms  of  the  ninth  Item  of  the  will,  and,  when 
so  referentlally  construed,  the  term  "surviv- 
ors" means  all  the  children  of  the  testator 
who  are  living  at  tbe  time  of  the  dteath  of 
either  Burmah  or  Julia,  they  dying  nnmar^ 
ried.  The  circuit  Murt  held,  however,  that 
Hie  term  "survivors,"  as  employed  In  the  said 
second  Item  of  the  will,  referred  only  to  the 
class  of  persons  named  In  that  Item  of  the 
win,  and  therefore  decided  against  the  plaln- 
tilTs  contention.   Hence  this  appeal. 

There  Is,  pei'haps,  no  word  ever  ^ployed 
in  a  will  that  has  given  rise  to  more  difficul- 
ties or  to  more  dlveise  constructions  than 
the  word  "survivor,"  Wood,  V.  C,  In  Re 
GrefTSon's  Trusts,  33  L.  J,  Ch.  SS2,  said:  "Cer^ 
talnly  this  word  'survivor*  Is  one.  that  ought 
to  be  avoided  by  any  person  who  Is  not  a 
consummate  master  of  the  art  of  conveyan- 
cing, for  I  suppose  no  word  has  occaadoned 
more  difficulty."  Theobold  on  Wills  (2d  Ed.) 
i  503,  classifies  the  numerous  English  cases 
:  conrtrulng  the  meaning  of  the  word.  Some 
cases  hold  that  tbe  word  Is  to  be  construed 
tbe  same  as  If  the  word  "others"  hnd  been 
employed,  while  other  cases  bold  that  it 
ought  not  to  be  so  construed-  "imless  there  Is 
something  in  tbe  context  to  indicate  that 
such  construction  is  necessary  to  effectuate 
the  Intention  of  the  testator."  It  Is.  however, 
generally  conceded  that  "each  case  will  de- 
pend largely  upon  the  peculiar  context  of  the 
particular  wUl."  29  Am,  &  Eng.  Enc,  Law 
(1st  Ed.)  p.  490,  and  cases  cited  in  note  2. 
In  Taffe  v.  Gonmee,  10  H.  L,  Cases,  loc.  clt. 
78,  the  Lord  Chancellor  (Lord  Westbnry) 
said:  "The  natural  and  obvious  meaning  of 
the  word  'sunivor'  is  not  the  person  who 
shall  survive  or  outlive  a  particular  event, 
but  when  It  is  applied  to  a  class  of  persons, 
and  Individuals  of  that  class  are  named,  the 
natural  and  obvious  meaning  of  the  word  Is 
tbe  longest  liver  of  those  who  are  named; 
and  therefore,  in  this  particular  case,  as  ia. 
other  cases,  the  word  'survivor*  should,  I 
thiTik.  be  regarded  not  as  referring  to  any 
particular  event  previously  mentioned,  but 
as  referring  to  that  which,  as  I  have  already 
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observed,  Is  the  natural  meaning  of  tbe  word, 
namely,  that  Individual  person  who,  out  of 
tbe  Individuals  named,  shall  turn  out  to  be 
the  longest  liver."  Id  Walte  v.  Littlewood, 
L.  B.  8  Ch.  (App.)  loc.  clt.  73,  the  Lord 
Chancellor  (Lord  Sclborne),  after  premising 
with  the  remark  that  "there  can  be  nothing 
more  certain  than  that  every  will  1b  to  lie 
construed  by  itself,  not  with  reference  to  oth- 
er wills,  and  all  the  light  that  can  be  got 
from  other  dedsione  serves  only  to  show  in 
what  manner  the  principles  of  reasonabI« 
construction  have  by  judges  of  high  author^ 
Ity  been  applied  In  cases  more  or  less  simi- 
lar," aptly  said  that  the  word  "survivor" 
does  not  precisely  mean  "other,"  but  rather 
conveys  the  Idea  of  "survivorships,"  and  then 
construed  a  provision  in  the  will  in  question 
In  that  case.  In  some  respects  bearing  close 
similitude  to  the  second  item  of  the  will 
here  In  question,  as  follows:  "No  one  could 
read  the  sentence  in  question  as  a  whole,  and 
not  see  plainly  and  distinctly  that  tiie  gener- 
al Intention  of  the  t^rtator  was  to  keep  the 
property  together,  and  continually  to  subdi- 
vide the  accruing  shares'  between  the  same 
persons  remaining  who  were  to  take  the  orig- 
inal shares,  and  to  refer  to  the  gifts  of  the 
original  shares  as  tbe  scheme  which  was  to 
govern  the  devolution  of  the  accming  shares." 
The  Lord  Chancellor  also  said:  "Moreover, 
It  was  quite  manifest  that  the  last  of  tbe 
daughters  dying  might  die  wlthont  leaving 
a  child,  In  which  case  tbe  word  ^survivor' 
could  not  apply;  and  the  children  of  more 
than  one  of  Uiem  who  might  die  leaving 
children  might  be  living  at  the  deatli  of  the 
last  survivor  of  the  daughters,  and  might 
afterwards  die  under  age  and  unmarried."  In 
the  case  of  In  re  Palmer's  Settlement  Trusts, 
L.  R.  19  Eq.  Cas.  320,  Sir  R.  Mallns,  V.  O., 
held  tbat  the  word  "survivor,"  In  one  clanse 
of  a  settlement,  must  be  read  as  meaning 
the  same  as  the  word  "other,"  In  order  to 
effectuate  the  clear  Intention  of  the  parties, 
while  the  same  word.  In  the  same  settlement, 
referring  to  the  same  fund.  In  another  clause 
of  the  settlement,  must  be  read  In  Its  natural 
sense;  the  learned  Vice  Chancellor  saying: 
"Now,  It  Is  the  mle  of  construction  that 
words  must  be  read  so  as  to  effect  the  in- 
tention of  the  parties,  and  there  is  no  word 
more  flexible  than  'survivor.'  It  is  a  doubt- 
ful word,  used  often  without  being  under- 
stood," etc.  In  Duryea  v.  Daryea,  85  111.  41, 
the  court  said:  "Indeed,  the  authorities  seem 
to  hold  there  Is  no  mle  fairly  dedncible  from 
the  cases  on  this  subject,  that  will  justify  the 
reading  of  'survivor*  as  equivalent  to  'other,' 
except  it  Is  to  be  done  whenever,  from  the 
context  or  other  provisions  of  the  will,  It  is 
rendered  certain  such  must  have  been  tlie  In- 
tention of  the  testator." 

The  will  of  Rev.  Adlel  Sherwood  gives 
nothing  to  either  the  plaintiff  or  the  defendant 
Thomas  A.  Sherwood,  except  as  they  are  In- 
cluded In  the  one-third  bequeathed  to  the 
children  of  the  testatOT,  "St  tfiere  shonld  be 


increase  in  my  property  to  warrant  It,"  and 
except,  further,  as  the  plaintiff  was  devised 
an  equal  sliare  with  her  slaters  In  such  of 
the  furniture  as  the  widow  did  not  elect  to 
keep,  and  as  she  was  given  a  share  with 
her  mother  and  sisters  and  brother  in  the 
testator's  library.  The  scheme  of  the  will, 
which  was  clearly  not  drawn  by  a  lawyer, 
was  to  give  the  widow,  for  her  natural  life, 
^2,000,  and  such  of  the  furniture  as  she 
wished,  and  at  her  death  so  much  of  this  be- 
quest as  she  had  not  nsed  for  her  support 
was  left  to  the  testator's  grandchildren. 
Then  the  three  unmarried  daughters  were 
given  $2,500  each,  with  certain  specified  arti- 
cles added,  as  set  out  in  the  second  item 
quoted.  Then  there  was  provision  made  for 
the  children  of  tbe  brother  and  of  the  two 
sistere  of  tbe  testator.  Then  there  was  a 
legacy  to  the  children  of  Sarah  Mereck. 
Then  there  Were  specific  devises  to  various 
religious  and  educational  associatiotts  and  in- 
stitutions. Then  his  son,  Thomas  A.  Sher- 
wood, was  appointed  executor,  with  power 
to  sell  the  real  estate;  and  the  testator's 
son-in-law,  tbe  husband  of  the  plaintiff,  was 
to  aid  the  executor  If  he  desired  assistance. 
Then  followed  tbe  ninth  tteiki  of  tbe  will,  as 
herein  quoted,  by  which.  In  case  there  should 
be  an  increase  In  his  propeTty,  the  testator 
devised  one-third  thereof  to  hta  children,  one- 
third  to  his  grandchildren,  and  one-third  to 
certain  colleges.  There  Is  therefore  nothing 
in  the  ninth  item  or  In  any  other  item  of 
the  will,  nor  In  the  context  or  scheme  of 
the  will,  tbat  qnalifles,  explains,  throws  light 
upcm,  or  controls  In  any  way  ISie  tetter  or 
the  spirit  and  meaning  of  the  second  Item 
of  the  will.  The  second  Item  of  the  will 
clearly  carves  out  a  class  of  persons  to 
whom  tbe,  original  gifts  are  Intended  to  go, 
and  creatM  a  scheme  to  govern  the  devolu- 
tion of  tbe  accruing  shares,  as  was  the  case 
In  Waite  v.  Uttlewood,  sapra.  The  scheme 
contemplated  a  provision  for  each  of  the 
thfee  unmarried  daughters.  It  provided,  "If 
either  should  die  prior  to  marriage,  her  part 
of  the  property  goes  to  the  survivors."  Tbat 
is.  If  Laura  died  unmarried,  her  share  was 
to  go  to  the  survivors.  Burmah  and  Julia 
would  clearly  be  the  survivors  of  the  class. 
But  Laura  married,  and  received  her  share. 
Therefore  all  tbe  conditions  and  safeguards 
of  the  scheme  were  fulfilled  as  to  her  sbai'e. 
She  then  died.  So  she  passed  out  of  the 
class  entirely.  This  left  only  Bnrmah  and 
Julia  In  the  class.  When  Bnrmah  died,  Julia 
was  the  only  one  of  tbe  class  left  She  could 
not  fill  the  designation  "survivors,"  for  that 
Implies  the  plural  number.  But  she  was  alt 
that  was  left  of  the  class,  and  the  scheme 
contemplated  that  this  fund  sbonid  be  kept 
In  the  class  unless  one  or  more  of  the  bene- 
ficiaries married.  It  might  be  ai^ued,  as  it 
was  pointed  out  in  Waite  T.  Littlewood,  that 
all  three  of  the  daughten  might  die  unmar- 
ried, In  which  case  the  word  "survivor"  could 
not  apply.   But  this  is  com^pletely  answered 
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ta  Tafl«  T.  Oonmee,  10  H.  ti.  Cases,  loc.  cit. 
78,  where  the  devise  was  to  three  named  per- 
sona and  the  "sorrlTor,"  as  tenants  In  com- 
mon, and  not  as  joint  tenants;  and  it  was 
held  to  mean  that,  upon  the  death  of  one, 
the  deTlse  passed  to  the  two  survlTors,  and, 
upon  the  death  of  one  of  the  two  said  auiv 
TiTors,  the  whole  devise  passed  to  the  one 
who  turned  out  to  be  the  longest  liver;  and, 
as  there  was  no  limitation  over  in  case  of 
the  death  of  all  of  the  members  of  the  class, 
the  last  one  of  the  class  that  survived  or 
outlived  the  others  of  the  class  toofc  the 
wbole  devise  absoJntely,  notwithstanding  the 
orlglBal  devise  only  created  a  life  estate  fn 
the  members  of  the  class.  Tbus  there  is  not 
only  high  precedent  for  holding  that  the 
word  "sorvlvors,"  In  snch  a  scheme  In  a  will, 
most  be  conatroed  to  refer  the  persons  named 
In  the  scheme  as  the  beneficiaries  In  the 
proper  antecedents,  bat  such  a  construction 
accords  perfectly  with  the  natural  meaning 
of  the  word  when  so  employed.  There  is 
every  reason  for  holding  that,  when  the  tes- 
tator iffled  the  word  "survtvors"  In  the  sec- 
ond Item  of  the  will,  he  had  reference  only 
to  his  nnmarried  daughters,  Laura,  Burmah, 
and  JuHa,  and  not  to  any  other  of  his  chil- 
dren. It  is  also  plain  that  the  testator,  when 
framing  the  ninth  Item  of  his  will,  did  not 
contemplate  that  any  part  of  the  ?7,500  set 
apart  In  the  second  Item  of  his  will  would 
ever  be  construed  as  an  increase  of  his 
property.  In  fact.  If  It  could  be  so  con- 
strued, the  plalntiflf  and  her  brother— the  liv- 
ing children— would  only  get  one-third  there- 
of, and  the  other  two-thirds  would  go,  by  the 
terms  of  the  ninth  Item,  to  the  testator's 
grandchildren  and  to  the  colleges  named. 
Without  InvoWng  the  referential  effect  of  the 
ninth  item,  It  Is  not  contended  that  there 
1b  anything  anywhere  else  In  the  letter,  con- 
text, or  scheme  of  the  will  that  could  be 
employed  to  give  countenance  to  the  con- 
tention that  the  word  "survivors,"  in  the 
second  Itnn  of  the  will,  referred  to  all  the 
children  of  the  testator,  and  not  simply  to 
the  three  unmarried  daughtere  named  In 
that  Item.  A  very  analogous  case  to  the 
ease  at  bar  Is  that  of  Davidson  v.  Klmpton, 
IS  L.  B.  Ch,  Dlv.  213,  where  Fry,  J.,  said: 
••The  question  which  arises  Is  rather  a  pe- 
culiar one.  The  petitioner  Is  the  lonirest  liv- 
er of  the  four  daughters.  [His  lordship  read 
the  gifts  In  question.]  In  my  jud^ent, 
tbere  was  an  anxious  desire  on  the  part  of 
the  testator  to  give  over  the  shares  of  his 
daughters  In  the  £10.000,  In  the  first  plac^ 
In  the  event  of  their  dying  leaving  Issue,  and. 
In  the  next  place,  in  the  event  of  their  dying 
and  leaving  no  Issue.  In  the  case  of  the 
death  of  a  danghter  without  issue,  he  con- 
templates that  her  share  shall  go  over  to  the 
snrvlvors,  or  to  the  one  survivor  of  Hie 
datighters.  Inasmuch  as  a  person  cannot  be 
Ms  or  her  own  survivor.  It  remains  to  In- 
quire whether  the  real  meaning  of  the  words 
IB  hot  longeBt  Ilren,  or  longest  Ilvet*  ot  the 


class  of  daughters.  If  the  words  are  read  In 
that  way,  the  gift  will  operate  exactly  as  the 
testator  Intended,  viz.,  to  give  the  share  of 
the  deceased  daughter  to  three  or  one  of  the 
daughters,  as  the  case  may  be.  The  gift 
would  be  to  the  persons  who  for  the  time 
being  are  properly  described  as  the  survivors 
of  the  class;  that  Is,  those  members  of  the 
class  who  have  survived  the  other  members 
of  the  class.  Tliat,  In  my  view.  Is  the  true 
meaning  of  the  words,  and  It  wlU  apply  to 
the  petitioner.  She  has  not  survived  the 
class  of  daughters,  but  she  is  the  longest  liver 
of  the  class.  I  might  leave  the  case  with 
this  expression  of  my  opinion.  But  the  Mas- 
ter of  the  Rolls,  in  the  very  similar  case  of 
Madden  v.  Taylor  (1)  45  L.  J.  Ch.  569,  came 
to  a  very  similar  conclusion;  and  be  was 
greatly  Influenced  by  the  consideration  thai 
It  was  not  likely  that  the  testator  should 
have  Intended  that.  If  all  tbe  nieces  should 
die  without  Issue,  the  longest  liver  of  them 
should  take  the  shares  of  her  sisters  abso- 
lutely, but  should  take  ber  own  share  onlj 
for  her  life." 

Tbe  circuit  court  construed  the  will  to 
mean  that  the  fimd  so  created  by  the  second 
Item  passed  in  this  way.  That  Is,  that  Lau- 
ra got  her  share  and  died;  that  ui>on  Bur- 
mah'a  death,  unmarried,  ber  share  passed  to 
Julia,  and  thereupon  JuUa  held  her  ovni  share 
and  the  share  she  got  from  Burmah  absolute- 
ly, and  hence  had  full  power  to  pass  the 
same  by  her  will  to  the  defendants  named. 
This  conclusion  was  right,  and  the  Judg* 
ment  la  therefore  affirmed. 

U.  WlUlauu,  for  ai^^nt. 

ROBINSON,  a  J.  Tbe  foregotng  optaSxm, 
heretofore  rendered  In  DlvlBKm  No.  1,  li 
hereby  adcqited  ai  the  i^nloB  of  the  court 
In  bane. 

YALUANT,  J.,  not  rittlnir. 


WILSON  T.  GBAIO  «t  tL 
(Sapteme  Court  of  Hlcsoari,  Dtvisini  N&  8. 
Jnne  8.  190B.) 

HARRIAOS-^ABANDONHENT  BT  WITB-SUBaB- 

QUGNT  HARRIAOB-ADUI/TBRY— DOWBR. 
1.  Plaintiff  refused  to  accompany  her  has* 
band  from  Ireland  to  the  UQited  States  on  the 
ground  of  111  health.  She  received  letters  from 
him  after  his  arrival,  and  subsequ^utly  cams 
to  the  United  States;  but,  after  beiog  informed 
by  her  husband  that  by  reason  of  a  difficult 
with  ber  parents  he  was  going  to  the  territories, 
she  made  no  effort  to  live  with  blm  again  until 
more  than  seven  years  had  elapsed,  when,  on 
erroneous  iDformation  that  he  woe  dead,  under 
the  advice  of  certaiu  clergymen,  she  married 
another.  Her  husband  also  remarried  without 
divorce,  and  died,  leaving  his  property  to  his 
children  by  his  second  wife,  without  having 
communicated  with  plaintiff  or  without  her 
making  any  effort  to  ascertain  hia  whereabouts 
or  communicate  with  him.  Htld,  that  plaintiff 
bad  volnntarily  abandoned  her  husband,  and 
was  not,  thraefore,  entitled  to  dower  in  hk  es- 
tate, under  Rev.  8t  1889,  |  403%  providing 
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that  it  a  wife  roluntarily  leave  her  husbasd, 
and  go  away  and  contlnne  with  an  adulterer, 
she  will  be  foreTer  barred  from  dower,  ualess 
her  husband  be  Toluntarily  reconciled  to  her 
and  suffer  her  to  dwell  with  him. 

Appeal  from  St  LodIb  Ob^t  Court;  P.  B. 
FUtcraft,  Judge. 

Action  by  Margaret  WUson,  alias  Craig, 
against  Mary  LoulBe  (>alg  and  others,  for 
partition.  -From  a  Judgment  In  favor  of 
defendants,  plaintiff  appeala.  Affirmed. 

L.  Frank  Ottofy,  for  appellant.  A.  B.  Tay* 

lor,  for  respondents. 

FOX,  J.  This  Is  an  action  for  partition  of 
real  estate  described  In  the  petition.  That 
we  may  fully  appreciate  the  issues  deter- 
mined by  the  trial  court,  we  will  here  quote 
substantially  the  pleadings  In  this  cause: 

The  amended  petition  alleges:  That  on  the 
24th  day  of  March,  1807,  James  Oraig  died 
intestate  and  seised  of  an  estate  of  Inherit- 
ance in  certain  real  estate  described  in  the 
petition,  situated  in  the  city  of  St.  Louis,  Mo., 
which  is  agreed  by  the  parties  to  have  been 
correctly  described.  That  upon  one  of  said 
parcels  of  ground,  being  lot  24  of  Nicholson 
Place,  a  deed  of  trust  to  secure  the  payment 
of  a  note  for  the  sum  of  $2,500  was  executed 
by  the  deceased,  conveying  the  same  to  de- 
fendant Wade  as  trustee,  and  that  defendant 
Bofinger  was  the  owner  and  holder  of  said 
uote.  That  said  James  Craig  left  as  his  sole 
heirs  the  plaintiff,  who  Is  his  lawful  widow, 
and  the  defendant  William  John  Oralg,  his 
lawful  child  and  the  only  Issue  of  bis  mar- 
riage with  plaintiff.  That  on  or  about  the 
Sth  day  of  May,  1897.  the  plaintiff  elected 
to  be  endowed  absolutely  in  a  share  of  said 
parcels  and  tracts  of  land  equal  to  the  share 
of  a  child,  as  will  appear  from  her  election 
to  be  so  endowed  absolutely,  pursuant  to  sec- 
tions 4523  and  4524  of  the  Revised  Statutes 
of  Missouri  for  1889,  which  election  was  duly 
filed  for  record  In  the  recorder's  office  of  the 
city  of  St.  Louis,  Mo.,  on  May  14,  18©7,  and 
Is  recorded  in  Book  1410,  at  page  7.  That 
the  parties  hereto  have  title  to  said  real 
estate  as  follows:  The  plaintiff  is  entitled 
to  the  one-half  part  of  said  estate;  and  the 
defendant  William  John  Craig  is  entitled  to 
and  claims  the  other  one-half  part;  but  the 
defendants  Mary  Louise  Craig  and  P>mma 
Oralg  also  claim  a  life  Interest  in  the  said 
property  by  virtue  of  the  will  of  said  James 
Craig,  deceased,  dated  December  11,  1893, 
and  probated  In  the  probate  court  of  the 
city  of  St.  Louis  on  April  5,  1897.  That  de- 
feiHlnut  Wade  Is  interested  as  such  trustee, 
and  defendant  Bofinger  as  cestui  que  trust, 
and  that  by  the  provisions  of  said  will  the 
brothers  and  sisters  of  said  deceased  would 
be  ontltled  to  a  remainder  therein,  contingent 
upon  the  death  of  said  d<  'endants  Mary 
Louise  Craig  and  Emma  Craig  without  issue; 
but  that  plaintiff  Is  unable  to  state  whether 
or  not  any  brothers  or  sisters  of  said  James 
Craig  an  In  being,  and.  If  dead,  of  whom 


their  heirs  consist,  and  hence  she  Is  xmable 
to  make  them  parties  hereto,  and  that  she 
does  not  know  what  interest  said  parties  do 
or  would  have  in  the  property  aforesaid,  and 
cannot,  therefore,  enumerate  the  same. 
Wherefore  plaintiff  prays  that  partition  of 
said  real  estate  may  be  made  between  the 
parties  plaintiff  and  defendant  according  with 
their  respective  Interests  therein,  and  that, 
if  partition  in  kind  cannot  be  made  without 
great  prejudice  to  the  owners,  the  said  renl 
estate  may  be  ordered  to  be  sold  and  the 
proceeds  appropriated  according  to  the  re- 
spective rights  and  interest  of  the  said  par- 
ties. The  said  petition  was  filed  June  11. 
1897. 

The  original  answer  of  Mary  Louise  and 
Emma  Craig  was  filed  June  16,  1897,  and 
admitted  that  James  Craig  made  his  last  wlU 
and  testament,  and  thereby  bequeathed  prop- 
erty to  them,  but  denied  every  other  allega- 
tion of  the  petition. 

The  amended  answer  of  defendants  Mary 
Louise  and  Emma  Oraig  was  filed  on  the  18th 
day  of  October,  1897,  and  Is  as  follows: 
"Now  come  Mary  Louise  Craig  and  Emma 
Craig,  and  by  leave  of  court  file  this  their 
separate  amended  answer  to  the  amended 
petition,  and  state  that  It  Is  true  that  James 
Craig  made  his  last  will  and  testament,  and 
that  it  was  admitted  to  probate  on  the  Qth 
day  of  April,  1897.  And.  further  auswerlng, 
these  defendants  deny  the  allegations  of  the 
amended  petition,  except  as  herein  specific- 
ally admitted.  And  these  defendants  say 
that  they  admit  that  Craig  was  married  to 
the  plaintiff  on  or  about  the  year  1833,  at 
Garvagh,  Ireland,  And  they  further  state  that 
after  said  marriage  said  James  Craig,  witli 
the  knowledge  and  consent  of  the  plaintiff, 
came  to  the  United  States  of  America,  and 
made  bis  home  in  St  Jjonia,  Missouri;  that 
after  said  separation  between  said  James 
Craig  and  the  plaintiff,  the  plaintiff,  well 
knowing  the  home  and  place  of  abode  of 
said  James  Craig,  did  voluntarily  abandon 
and  separate  herself  from  blm,  and  did  re- 
fuse to  live  with  him  as  his  wife,  to  wit. 
on  or  about  the  year  1836;  that  afterwards, 
in  the  year  1836,  the  plaintiff,  well  knowing 
the  residence  and  abode  of  said  James  Oaig 
to  be  the  city  of  St.  Louis  and  state  of  Mis- 
souri, did  come  to  the  state  of  Pennsylvania, 
did  thereafter  continue  to  live  In  said  state, 
well  knowing  the  residence  and  abode  of  said 
James  Craig  to  be  St.  Louis,  Mlssonri,  and 
did  voluntarily  live  apart  from  and  separate 
herself  from  said  James  Craig;  that  there- 
after the  plaintiff,  after  such  separation,  and 
well  knowing  the  residence  of  said  James 
Craig  to  be  St  Louis,  Missouri,  did  volun- 
tarily separate  herself  from  said  James  Craig, 
and  did  intermarry  with  one  Thomas  Wil- 
son, to  wit,  at  Philadelphia,  on  or  about  the 
year  1843.  and  thereafter,  with  full  knowl- 
edge that  James  Oaig  was  residing  at  the 
city  of  St  Louis,  unmarried,  continue  to  live 
and  cohaUt  with  said  Thomas  Wilson  as  hla 
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\irife,  and  did  bear  children  to  him.  And 
these  defendants  aver  that  by  reason  of  the 
foregoing  facts  the  plaintiff  forever  forfeited 
all  claim  as  the  wife  or  widow  of  James 
Craig.  And  these  defendants  aver  tbat 
James  Craig,  well  knowing  of  the  marriage 
of  the  plaintiff  to  said  Wilson,  did  iu  the 
year  1856,  thirteen  years  after  the  marriage 
of  the  plaintiff  to  said  Wilson,  lawfully 
marry  the  mother  of  these  defendants,  who 
were  bom  of  said  marriage.  And  these  de- 
fendants say  by  reason  of  the  premises  the 
plaintiff  is  not  entitled  to  any  Interest  what- 
ever In  the  estate  of  said  Jamea  Oraig,  but 
Is  forever  barred  therefrom.  Wherefore  they 
pray  Judgment  for  their  costs." 

The  plaintiff's  reply  to  said  amended  an- 
swer was  filed  on  the  Ist  day  of  November, 
1897,  and  is  as  follows:  "And  now  comes 
the' said  plaintiff,  and  for  her  reply  to  the 
separate  amended  answer  of  the  defendants 
Mary  Louise  Craig  and  Bmma  Craig  herein 
denies  each  and  every  allegation  of  new  mat- 
ter therelii  contained.  And  for  further  reply 
to  the  said  separate  amended  answer  plain- 
tiff says  that  the  said  James  Craig  did 
against  her  ob]^>*tiOD,  to- wit,  about  the  year 
1835,  leave  her  in  Ireland  when  her  son, 
defendant  Wm.  John  Craig  was  an  Infant 
aboi'.t  four  months  old,  and  while  she  was  in 
delicate  health,  unable  to  endure  the  hard- 
ships of  ocean  travel,  and  was  advised  by 
her  atten<llng  physician  that  a  journey  across 
the  ocean  would  Impel  II  her  life,  and  that 
hb  then  promised  to  return  to  ber,  or  to  send 
for  her,  ano  not  forsake  her  for  more  than 
two  years;  tbat  said  deceased  thereupon 
came  to  the  United  States,  and  became  a 
resident  of  the  dty  of  Philadelphia,  in  the 
state  of  Pennsylvania,  where  he  resided  for 
alKtut  12  months  thereafter,  and,  unmindful 
of  his  marital  obligations  to  the  plaintiff 
herein,  did  then  and  there  attempt  to  con- 
tract matrimony  with  one  Mlsa  Woodbum, 
and  that  because  of  his  former  marriage  to 
plaintiff,  then  not,  nor  never  since,  dissolved, 
he  was  apprehended,  and  fled  to  the  state 
of  Missouri,  which  was  then  difficult  of  ac- 
cess and  could  only  be  reached  by  river 
and  overland  by  stage;  that  Just  prior  to  his 
leaving  Philadelphia  as  aforewild  he  by  letter 
Informed  plaintiff  tbat  he  was'  'going  to  the 
territories,  where  no  one  could  touch  him'; 
that  thereupon  plaintiff  continued  to  abide 
with  her  parents  in  Ireland,  and  did  with- 
in a  short  time,  to  wit,  two  years,  after  the 
receipt  of  eald  Information  from  said  James, 
iierself  come  to  the  United  States,  taking 
up  her  place  of  abode  with  one  Robert  Craig, 
n  brother  of  said  James,  at  Summit  Hill  and 
Philadelphia,  Pennsylvania;  that  said  James 
Crnig  well  knew  all  the  time  that  the  plain- 
tiff's place  of  abode  was  In  said  Philadelphia 
with  Ills  brother  as  aforesaid,  hut  that  he 
never  communicated  with  her  thereafter,  or 
In  any  wise  apprised  her  of  his  desire  to 
live  with  plaintiff  again  as  her  bu»band;  that 
atwot  tbe  year  1840  the  aald  Jamea  Craig 


went  to  Bald  Philadelphia  without  plaintiff's 
knowledge;  that  he  well  knew  at  the  time 
that  plaintiff  was  then  abiding  in  said  Phil- 
adelphia or  in  its  vicinity;  that  he  then  visit- 
ed his  said  brother  Robert,  but  that  he  did 
not  in  any  wise  communicate  with  plaintiff, 
or  attempt  to  do  so,  although  she  was  easily 
accessible  to  him,  and,  if  he  had  indicated 
bis  desire  at  any  time,  she  would  have  read- 
ily lived  with  him  as  bis  wife,  as  she  was 
anxious  to  do,  but  tbat  the  said  James  Craig, 
after  advising  her  of  'going  to  the  territories* 
as  aforesaid,  never  again  communicated  with 
plaintiff  in  any  wise,  although  plaintiff  did, 
about  the  year  1840,  send  a  message  to  him 
at  St.  Louis,  through  friends,  but  from  whom 
she  never  beard  again;  that  plaintiff  did  not 
voluntarily  live  apart  from  and  separate  b^- 
self  from  said  James  Craig  at  all,  but,  on 
the  contrary,  he  did  voluntarily  abandon  her, 
and  refused  and  neglected  ever  again  to  live 
with  plaintiff  as  her  husband,  and  has  never 
thereafter  contributed  In  any  wise  to  the 
support  of  herself  and  his  child,  the  defend- 
ant Wm.  John  Craig,  but  compelled  her  to 
accept  support  from  her  parents  and  his 
brcther,  said  Bol>ert,  as  well  as  to  labor  her- 
self for  her  own  support  and  that  of  his  said 
child;  that  about  the  year  1843  the  said 
Robert  Craig  Informed  plaintiff  that  bis 
brothei,  tbe  said  James  Craig,  had  departed 
this  life,  and  advised  her  to  marry  one  Thorn 
as  Wilson,  whom  she  had  known  for  about 
one  year;  that  she  thereupon  consulted  a 
council  of  clergymen  of  ttie  Presbyterian 
Church,  whereof  Bhe  was  a  member,  who 
upon  consultation  advised  her  that  she  was 
free  before  God  and  man  to  marry  the  said 
Wilson,  and  that  she  did  thereupon  marry 
bim,  under  tbe  honest  belief  that  her  said 
husband,  James  Craig,  was  dead  at  tbat 
time,  and  that  she  was  persuaded  to  do  so 
In  order  to  secure  a  home  for  herself  and 
said  child,  because  the  said  James  Craig  had 
refused  and  neglected  to  provide  for  her  sup- 
port in  any  manner  whatsoever.  And  plain- 
tiff says  that  she  did  not.  until  after  tbe 
birth  of  two  children  as  the  issue  of  ber 
marriage  to  said  Wilson,  to  wit,  a  period  of 
three  years  after  her  said  marriage,  learn 
that  said  James  Craig  was  not  dead,  and 
that  she  some  time  thereafter  was  informed 
by  said  Robert  Craig  that  he  meant  tbat  tbe 
said  James  Craig  was  dead  to  her  (the  plain- 
tiff) as  he  had  another  wife  and  family,  viz., 
the  said  defendants  Mary  Louise  Craig  and 
Rmma  Craig,  and  their  mother.  And  plain- 
tiff denies  that  said  James  Craig  did  marry 
tbe  mother  of  the  defendants  Mary  T^ulse 
Craig  and  Emma  Craig,  but,  on  the  con- 
trary, avers  that  said  James  Oralg  was  In 
league  with  his  said  brother,  Robert  Craig, 
and  was  Instrumental  In  having  the  false 
representations  made  to  plaintiff  as  aforesaid 
concerning  his  death,  and  that  he  well  knew 
tliat  plaintiff  was  alive  at  the  time  of  bis 
marriage,  but  that  he  did  not,  before  or  aftw 
her  marriage  to  said  Wilson,  claim  plalntUC 
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as  hlB  wite,  bat  did  wUlfoUy  and  deliberate- 
iy  deBert  aud  abandon  her.  And  plaintiff 
tberefore  saye  that  she  never  abandoned 
said  James  Craig,  that  sbe  married  said 
Thomas  Wilson  without  any  wrongful  intent 
on  ber  part,  and  that  sbe  Is  by  reason  of  the 
premises  entitled  to  ber  share  in  the  estate 
of  said  James  Crolg,  deceased, ,  by  virtue  of 
her  said  election,  and  again  prays  judgment 
as  In  her  petition." 

The  other  defendants  have  duly  entered 
their  appearance  and  answered,  but  said  an- 
swers are  not  material  to  the  main  issues 
Involred,  aa  It  is  not  denied  that  the  deed 
of  trust  exists  upon  a  part  of  the  said  prop- 
erty, and  la  a  prlM  lien  to  that  of  the  other 
parties  hereto. 

It  was  agreed  by  hoOi  parties  that  the 
property  in  question  was  correctly  described 
in  the  petition.  It  was  further  agreed  be- 
tween the  parties  that  James  Craig  died  on 
the  24th  day  of  March,  18&7,  In  the  dty  of 
St.  Louis,  testate,  and  was  seised  at  the 
time  of  his  death  of  an  estate  of  inheritance 
of  the  property  described  in  the  petition. 
The  entire  bill  of  exceptions  Is  not  before 
ua,  and  we  find  that  appellants  Iiave  filed  an 
abstract  of  the  record,  purporting  to  recite 
the  evidence  introduced  In  this  cause,  and 
also  that  respondent  filed  a  statement  of  the 
evidence  purporting  to  recite  the  evidence 
contained  In  the  original  bill  of  exceptions. 
As  there  are  no  objections  Indicated  by  the 
record  before  us,  by  either  party,  to  the  state- 
ments as  to  the  evidence  introduced,  we  will 
assume  that  the  recitation  by  both  parties 
of  the  testimony  Introduced  is  correct.  The 
facts,  as  Indicated  by  the  testimony  contain- 
ed in  the  abstract  of  the  record  as  fumisbed 
by  appellants,  supplemented  by  the  state- 
ments of  the  evidence  as  furnished  by  re- 
spondent, are  as  follows: 

The  plaintlfT,  Margaret  Wilson,  alias  Craig, 
testified  by  deposition,  taken  on  the  18th 
and  18th  days  of  June,  1897,  at  Catasauqna, 
Lehigh  county.  Pa.,  which  said  deposition 
was  filed  October  1.  1887,  as  follows: 

Direct  examination:  "My  name  la  Mar- 
garet Craig.  Have  been  going  by  the  name 
of  Wilson  of  late  years.  My  maiden  name 
was  Margaret  MacAlIster.  Was  bom  in 
suburbs  of  Garvagh,  Ireland.  My  mother's 
name  was  Margaret  MacAlIster,  and  my  fa- 
ther's name  Anthony.  The  first  time  I  was 
married  to  James  Craig  by  a  Beverend  Dr. 
Brown,  a  Presbyterian  clergyman,  at  the 
home  of  my  parents  In  Qarvagh,  Ireland. 
There  were  present  my  husband's  parents 
end  mine,  and  my  sisters  and  brothers 
younger  than  me— all  children  most.  Dan- 
iel was  there,  but  as  a  child,  pretty  near. 
They  were  all  children  much  younger  than 
me— many  years;  Mrs.  Swan  was  present 
I  was  about  20  years  old  when  I  married 
James  Craig.  His  age  was  something  like 
myself.  He  was  of  age,  becaase  he  was 
free  from  bis  trade.  He  worked— veneer- 
ing mahogany.  We  lived  together  aa  man 


and  wife,  of  course,  at  my  father's;  at  hla 
father's,  sometimes.  On  account  of  my 
brother  being  ordained  and  getllug  a  church 
and  a  parsonage,  I  was  to  go  and  keep 
bouse  for  him.  That  is  the  reason  we  were 
not  at  housekeeping,  waiting  for  that.  We 
lived  together  as  man  and  wife  not  quite 
two  years.  James  Craig's  father  was  John 
Craig,  and  his  mother  Isabella.  He  had  one 
sister,  Ann,  the  oldest,  who  was  married  to 
John  McMullen.  They  lived  in  the  suburt>s 
of  Garvagh.  They  had  children,  but  I  don't 
know  them.  His  business  was  a  farmer. 
James  Craig's  father,  John  Craig,  was  a 
farmer.  His  other  sisters  were  Nancy,  who 
married  Hugh  McMullen,  a  brother  of  John 
McMuUen.  Tbey  had  children,  but  I  don't 
know  them.  They  lived  in  the  suburbs  of 
Garvagh.  He  was  also  a  farmer.  Then  he 
had  a  sister,  Mary,  who  married  WiUIam 
Gllmore.  I  don't  know  whether  tbey  had 
any  children  or  not  He  bad  no  other  sla- 
ters that  I  know  of.  James  Craig  had 
brothers  named  Robert,  William,  and  John. 
Robert  married  my  sister  and  came  to  this 
country,  to  Philadelphia.  Willlam>  married  a 
Mies  Gllmore  in  Ireland.  I  don't  know 
whether  they  had  any  children.  John  Craig 
married  a  Miss  McMullen.  Tbey  had  chil- 
dren, but  I  don't  know  how  many.  None 
of  these  brothers  and  sisters  of  James  Cnig 
came  to  this  country  besidea  Robert  I 
knew  a  Gllmore  in  this  country,  a  cousin 
of  James  Oralg,  a  tailor.  He  came  to  tbis 
country.  I  don't  know  bis  first  name  I 
knew  him,  but  I  didn't  know  what  be  was. 
I  heard  he  was  dead.  1  saw  him  often  at 
my  own  house  in  Philadelphia.  That  is  a 
good  many  years  ago.  I  am  40  years  in 
this  town.  I  cannot  tell  what  year.  It  was 
over  40  years  ago.  I  heard  of  him,  but  I 
never  heard  anything  In  particular  of  him.  I 
lived  with  my  husband  in  Ireland  not  quite 
two  years.  After  that  he  left  for  America. 
The  circumstances  of  his  leaving  were  that 
I  was  not  well;  I  was  not  in  good  health, 
and  my  parents  were  not  willing  for  me  to 
leave;  that  was  the  most  particular  thing. 
Yes;  Robert  Craig  had  another  daughter, 
named  Margaret  Latbrop,  living  In  Phlladel- 
ptiia.  Q.  You  say  yon  were  not  well  enough 
and  strong  enough  to  come  to  America  with 
your  husband?  A.  That  was  the  objectiou 
of  my  parents.  Q.  That  Is  the  reason  why 
you  did  not  come  with  him?  A.  Yes.  Q. 
Was  that  the  only  reason  you  did  not  ac- 
company blm?  A.  As  far  as  I  know,  we 
were  very  good  friends,  sir;  be  making  a 
good  resolution  to  me  when  he  was  going 
away.  In  the  same  afternoon  when  he  left, 
12  o'clock  at  night,  he  asked  me  to  come 
upstairs,  and  he  would  tell  me  what  lie 
would  say  to  me  If  he  would  agree  to  come 
away  without  me;  my  parents  not  being 
willing  to  have  me  go.  I  suppose  that  I 
conld  have  run  away.  Then  I  did  not  agree 
myself.  Then  I  gave  up  to  that  I  would 
come  because  tbey  were  so  opposed  to  It. 
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WllIlBm  John  Craig,  one  of  the  parties  to 
this  ault,  was  a  baby  yet  He  lay  Beren 
years  awaiting  for  Ills  papa  to  do  something 
for  bliB,  and  he  got  no  support,  nor  bearing 
of  anything  coming.  Erery  one  said  to  me: 
'No  one  will  know  yon  are  married.'  The 
night  before  he  left,  at  12  o'clock,  he  said: 
'Now  Margaret,  If  yon  will  agree  for  me  to 
go  away,  I  wlU  tell  yon  what  I  will  say  to 
yon'—  If  I  can  say  anything  about  it,  that 
he  would  ten  me  what  he  would  say.  'And 
If  yon  bring  up  yonr  mother  and  aunts'— 
the  sisters,  two  annta  were  there  to  me — 
•I  will  tell  you  what  I  will  say:  1  will  go 
to  America  with  these  young  men* —  If  I 
would  say —  That  is  what  be  wanted  me 
to  say.  His  wishes  was  tbat  If  I  would  say 
nothing  about  It  'I  will  say  to  you,  if  you 
say  I  can  go  on  these  terms,  I  will  take  my 
Lord — ^I  will  call  the  Lord  my  dying  judge 
— If  I  erer  forsake  you  longer  than  two 
years,  and^  my  son.  I  will  have  yon  there 
Independent  of  anybody.'  Q.  And  be  left 
for  America  then?  A.  He  left  then.  That 
waa  the  last  conversation.  I  was  married, 
as  near  as  I  can  remember,  In  the  year 
1832,  and  came  to  America  in  183«.  I 
brought  my  child  William  John  with  me. 
He  is  one  of  the  parties  to  this  suit  He 
was  bom  in  my  father's  house.  The  at- 
tending physldan  at  the  time  of  his  birth 
was  Dr.  Kennan  or  Keman.  There  were 
three  physicians.  That  Is  why  I  was  too 
weak  to  leave  with  him  (my  husband)  for 
America.  At  my  son  William  John's  birth, 
besides  the  doctors,  there  was  present  an 
old  lady  they  called  the  'midwife.*  She  was 
the  only  party,  after  all  the  three  doctors 
held  the  consultation.  Daniel  MacAlIster 
was  there,  bnt  he  was  a  boy.  He  knows 
nothing  about  It  Those  children  know 
nothing  about  It  I  landed  In  New  York. 
There  were  nine  of  us  together— cousins, 
nncle,  and  aunt  of  bis  and  his  father's — 
the  whole  family.  Samuel  Craig  had  his 
wife  come  wltii  him.  An  uncle  and  aunt 
of  my  husband  came  with  us.  From  New 
York  I  went  to  Summit  Hill,  Pennsylvania. 
I  stopped  In  New  York  about  a  week,  at 
an  aunt's,  named  Cummins,  my  father's  sis- 
ter; remained  there  about  two  years  In  Sum- 
mit HIU,  I  cannot  say  exactly.  I  knew  Miss 
Anne  Smith  and  Miss  Kate  Smith  at  Sum- 
mit HUL  'Got  acquainted  with  tbem  at 
Maucb  Chunk,  a  few  miles  on  this  side  of 
Snmmlt  HUl,  right  after  I  came  here.  The 
Misses  Anne  and  Kate  Smith  now  live  at 
Catasauqna.  I  was  known  at  Summit  Hill 
by  the  name  of  Margaret  Oralg,  and  ray  son 
William  John  Craig.  Lived  at  Summit  Hill 
not  quite  four  years.  Then  I  went  to  Phil- 
adelphia, and  Uved  there  about  eighteen 
yenrs,  I  Uilnk.  I  am  not  quite  sure,  irrom 
Philadelphia  I  went  to  Ohtasauqua,  and 
tutre  Bved  there  ever  since.  Forty  years 
this  fall,  this  Is,  since  1857.  While  T  lived 
Id  Philadelphia  I  knew  Sobert  Craig,  my 
taostMiid'i  brotiier.  I  UtoA  at  Ids  homcb 


That  is  where  my  home  was.  I  cannot 
say  exactly  for  what  length  of  time.  Lived 
there  till  I  went  to  the  coimtry  and  got  mar- 
ried. Tbat  was  my  home.  I  was  married 
the  second  time  to  Mr.  Wilson  In  1S4S.  Aft- 
«r  my  husband  came  to  America  I  got  a 
couple  of  letters  from  him.  I  have  not  those 
letters.  I  cannot  exactly  tell  what  he  said. 
The  substance  Is,  as  near  as  I  can  remem- 
ber, about  his  time,  what  he  was  doing, 
what  he  worked  at,  how  be  liked  the  place, 
and  all  that;  that  was  the  first  letter.  The 
letters  were  written  from  Philadelphia. 
Tben  his  next  letter  was  tbat  be  didn't  like 
the  answer  he  got  .  He  sent  a  letter  then 
again,  saying  that  my  proud  father  and 
proud  brothers  might  go  to  heirs  fire,  for  he 
waa  going  to  the  territories,  where  no  one 
could  touch  him;  and  tbat  ended  all  the 
friendship  with  him  and  with  us.  That  Is 
the  truth,  and  I  am  going  to  tell  nothing 
bat  what  I  know.  I  never  beard  from  him 
ever  after  that  There  was  no  more  corre- 
spondence  after  that.  I  was  advised  then 
to  stay  at  my  father's  and  wait  seven  years 
to  see  what  would  turn  up;  and  I  waited 
seven  years.  When  'I  got  to  Philadelphia, 
I  didn't  get  any  letters  from  him;  never  a 
sentence.  He  said  he  was  goli%  to  the  ter- 
ritories, where  no  one  could  touch  bim.  Q. 
Do  you  know  why  he  went  to  the  territo- 
ries? A.  He  was  going  to  get  married,  and 
hp  was  defeated  there  then.  Q.  Why  waa 
be  defeated?  A.  Because  they  were  told 
that  bis  wife  and  child  were  waiting  at 
home  for  blm.  He  left  money  on  deposit 
there  In  the  bank  when  he  left  He  did  not 
take  time  to  take  the  money.  I  know  Mr. 
Bacon  well.  He  was  treasurer  for  a  deaf 
and  dumb  asylum.  Q.  Do  you  know  If 
James  Craig  ever  came  to  Philadelphia 
while  you  lived  there?  A.  I  don't  know 
that.  I  never  knew  tbat.  I  don't  know 
anything  about  that  It  might  be.  but  I 
don't  know.  I  became  acquainted  with 
Thomas  Wilson  about  a  year  before  I  was 
married.  In  Philadelphia.  I  think  I  was 
married  under  the  name  of  Cralg.  Q.  How 
did  you  come  to  marry  your  second  husband, 
Thomas  Wilson?  Under  what  circumstan- 
ces? Just  state.  A.  He  was  Intimate  with 
Robert  Craig,  and  Robert  came  with  bim 
from  Philadelphia  city  on  the  old  stage  that 
was  going  between  Bethlehem  and  the  dty, 
and  traveled  out  here  to  a  little  village 
where  William  Jobn  was  at  school,  and  I 
was  at  the  time  at  Kreidersvllle,  where  Wil- 
liam John  was  going  to  school.  Q.  And  up 
came  Thomas  Wilson  and  Robert  Craig,  is 
that  It?  A.  Yes,  sir.  Q.  What  was  the  ob- 
ject of  their  visit?  A.  The  object  of  their 
visit  was  for  Robert  Craig  to  verify  tbat  bis 
brother  James  was  dead,  and  for  me  to 
agree  to  marry  Thomas  Wilson.  Q.  What 
did  Robert  Cralg  say  to  you?  At  tbat  place 
what  Information  did  yon  get  about  blm? 
A.  He  told  me  tbat  James  Cralg  was  dead. 
That  was  the  main  thing  of  the  visit  Q. 
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What  were  the  relsttoiu  between  Thomas 
WllRon  and  Robert  Oralg?  Were  ttaey  friend- 
ly or  otberwlae?  A.  They  were  no  relations, 
jnat  friendly.  Q.  Did  yon,  on  that  repre- 
sentation, marry  TtaomaB  WllBon?  A.  I  did 
not  Bay  that  time,  but  I  said  I  would  tell 
them  after  a  little.  I  would  have  to  see  my 
ministers— one  in  Catasauqna,  and  one  In 
Mauch  Chunk.  Q.  Did  you  see  the  minis- 
ters? A.  X  did,  sir;  and  they  all  agreed 
together.  I  flrst  found  out  that  James  Craig 
was  not  dead  after  I  was  married  some 
time.  I  don't  know  how  long.  I  can't  say 
exactly  how  long  it  was  after  Robert  Cra^ 
told  me  that  I  don't,  know  exactly  when 
William  John  Craig  first  went  to  St  Louis. 
When  he  came  back  he  gave  me  some  in- 
formation that  was  not  favorable  to  him. 
He  told  me  he  had  his  family  there  then. 
I  said  to  Bohert  Craig,  one  time  after  I  was 
married,  'What  made  you  tell  me  that  Btory 
that  James  Craig  was  dead?*  A.  'Well,'  he 
said,  'he  was  dead  to  you,  Margaret  because 
be  has  his  wife  and  family.'  That  Is  the 
way  Robert  explained  why  be  told  me  that 
I  don't  know  whether  my  son  William  John 
Craig  went  out  to  Bt. 'Louis  a  second  time, 
I  cannot  say  for  sure!  He  was  out  to  his 
uncle's,  in  Galena,  Illinois.  If  I  knew  it  at 
the  time,  I  cannot  say  whether  I  knew  it  or 
not  I  will  say  nothing  but  what  I  know. 
The  Lord  win  know  the  rest  He  will  do 
the  Just  thing.  I  noTOT  appUed  for  a  dl- 
Torce  against  James  Craig,  and  was  ueva 
divorced  from  him;  no,  sir,  I  waited  all 
that  time,  eleven  years,  before  I  was  mar- 
ried. I  never  thought  of  such^a  thing.  My 
son,  William  John  Craig,  went  to  Ireland 
twice.  I  cannot  Bay  exactly  when.  I  can- 
not teU  the  dates." 

C^ss-examlnatlon:  "My  present  age  Is 
something  over  86.  I  don't  know  what  year 
I  was  bom.  I  don't  know,  indeed,  that  my 
age  is  less  than  90.  I  cannot  say.  I  would 
not  be  willing  to  say,  without  I  take  time  to 
look  over  some  of  my  private  records  and 
little  things.  I  don't  know  whether  a  mar- 
riage certificate  was  procured  or  not  at  the 
time  of  my  marriage.  Dont  remember  that 
I  ever  saw  one.  I  don't  know  that  Jamea 
Gralg  was  six  years  younger  than  I.  My 
brother  Daniel  might  have  been  In  the  house 
when  I  was  married.  The  children  were  all 
young  then.  Daniel  might  have  been  seven 
or  eight  years  old,  or  something.  I  cannot 
say  what  his  age  is  now.  I  cannot  come 
near  to  it  I  did  not  preserve  any  of  the 
family  records  of  the  MacAllsters.  After 
my  marriage  to  Mr.  Craig,  we  continued  to 
live  at  ray  father's  house  till  I  came  to 
America.  Craig's  father  was  Just  a  short 
distance  from  my  father's.  I  was  as  much 
there  as  I  waB  at  my  father's,  and  so  was 
the  bal^.  We  were  Just  like  one  fiimlly,  the 
two  families.  I  think  the  date  of  my  mar- 
riage to  James  Gralg  is  1832.  I  think  it  was 
In  November.  William  John's  birth  was  the 
8th  of  January,  1S31,  I  think,  as  near  as  I 


can  say.  James  Craig's  departure  from  Ire- 
land was  not  Quite  two  years  after  the  mar- 
riage. Indeed,  I  don't  know  bow  Umg  Mr. 
Gralg  had  been  In  Am^ica  when  I  came 
over.  William  John  was  four  months  old 
when  be  came  over,  so  you  can  take  the  date 
from  that  I  received  two  letters  from 
JameB  Craig  from  Philadelphte.  I  did  not 
preserve  them.  None  from  the  territories. 
Rev.  Jamea  Brown  married  us.  I  don't  know 
whether  they  kept  a  record  of  marriages. 
The  MacAllsters  were  Episcopalians.  I 
never  saw  James  Craig  after  be  left  Ireland. 
Never  saw  or  heard  of  him  individually,  ex- 
cept those  two  letters.  I  came  In  company 
with  an  uncle's  family  when  I  came  to  Amer- 
ica. They  had  a  grown  family.  They  went 
to  live  about  New  York,  some  place.  I  left 
New  Tork,  and  came  on  to  Sommlt  Hill; 
and  my  brother  and  Robert  Oralg  met  me 
and  took  me  up  home.  He  met  me  on  the 
way,  and  took  me  to  Summit  Hill,  to  bis 
home  and  my  sister's.  That  wa<  my  borne 
until  after  I  was  married  to  Thomas  Wil- 
son. I  thiift  I  landed  in  September,  ISSa 
The  firat  letter  I  received  tnm  James  Oraig 
after  he  left  might  be  four  or  five  months 
after  he  left  Those  were  all  sailing  vessels. 
There  wese  no  steamers  flying  then.  It  took 
some  time  to  go  and  come.  Q.  Did  I  nnder- 
stand  you  to  say  that  In  the  last  of  these 
two  letters-  What  was  It  that  he  said?  A. 
I  need  not  use  any  of  the  olfraislve  language. 
I  won't  use  the  offensive  language.  It  was 
pretty  much  offensive,  but  not  to  me— to 
my  father  and  brothers.  called  my  te- 
ther some  things  that  were  not  nice.  'My 
proud  &ther  and  proud  brothers  ml^t  go  to 
hell's  fire;  for  he  tras  away  to  the  territo- 
ries, and  they  could  do  nothliv.*  Tliat  was 
the  substance  of  that  letter.  I  have  no  more 
to  tell  about  It  It  was  too  much  to  tell,  now 
or  any  time.  Q.  He  said  notiiing  disagree- 
able to  you  In  the  letter?  A.  Not  a  word, 
sh-;  ho  had  not  aught  against  me.  That  is 
what  he  said  concerning  me.  The  canae  of 
his  feeling  towards  my  father  and  brothers 
was  because  my  father  and  family  knew  I 
was  not  fit  to  a>me  to  America  at  that  time 
on  account  of  my  health  and  the  boy  being 
so  young;  and  both  his  father  and  my  fa- 
ther were  willing'  to  take  care  of  us.  Bnt  he 
was  like  the  farmer's  'Folly.'  He  got  into 
bad  company,  and  he  made  hlB  way  to  the 
territories.  There  was  nothing  between  my 
father  and  brothers  and  Mr.  Gralg  at  tbe  time 
he  left  Ireland.  They  never  came  in  contact 
in  had  terms.  He  was  not  pleased  that  I 
couldn't  go  along.  There  were  no  bad  words 
between  them;  but  their  feelings,  perhaps, 
were  not  the  best  It  did  not  grow  out  of 
the  fact  of  my  marriage.  There  were  other 
arrangements  made  for  my  husband,  for  me 
to  go  and  live  with  my  brotho-,  and  that  ar- 
rangeraent  was  broken  np>  And  that  was  all 
that  was  between  them.  I  nev^  heard  any- 
thing about  any  feeling  on  their  part  in  re- 
gard to  his  going  to  America.  I  don't  know^ 
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that  bla  futber  and  mother  agreed  to  his  go- 
ing. There  was  no  expression  of  111  feeling, 
I  never  heard  anything  that  I  could  make 
any  remarks  on.  Hla  father  and  mother 
were  very  respectful  to  me.  Indeed,  and  all 
his  family.  Robert  Craig  left  Ireland  before 
James  Oralg,  many  years  before;  but  he  was 
home  again.  I  knew  the  residence  of  Rob- 
ert Craig  here  to  be  at  Summit  Hill.  I  cor- 
responded with  my  sister,  Mrs.  Robert  Craig. 
When  James  Craig  came  here,  he  stopped  at 
Philadelphia,  as  far  as  I  was  informed  by 
his  letters.  I  don't  know  whether  he  had 
any  other  relatives  here.  I  did  not  know  It 
I  don't  know  whether  he  bad  a  friend  in  St. 
I^uis.  that  I  know  of.  I  did  not  know  he 
had  qny.  In  late  years  he  had  a  friend  In 
St.  Ixfuia,  a  cousin  or  something;  but  I  don't 
know.  I  lived  In  Summit  Hill  for  three 
years.  I  went  to  my  sister's.  That  is  all 
the  home  I  had.  I  got  to  Summit  HIU  in 
October,  1836,  and  went  from  there  to  Phil- 
adelphia. I  never  slept  In  a  bouse  in  Phila- 
delphia, but  my  own;  but  I  went  out  occa- 
sionally during  the  day  to  do  my  fancy  work. 
I  bad  to  make  my  own  living.  After  I  be- 
came^ a  resident  of  Philadelphia,  It  might  be 
two  years  until  I  married  Mr.  Wilson.  I 
don't  remember  the  date.  You  gentlemen 
have  a  good  education,  good  learning;  but  it 
is  a  hard  job  for  me.  I  don't  remember  the 
date  of  my  marriage  to  Mr.  Wilson.  I  don't 
ramemher  the  year.  It  was  before  1850.  It 
may  be  about  the  year  1840.  Robert  Craig 
continued  to  live  in  Philadelphia  up  to  the 
time  of  bis  death;  had  his  own  home  there. 
Robert  Craig  died  a  good  many  years  after 
I  married  Wilson.  I  don't  remember  the 
year.  I  was  married  In  Rev.  Dr.  Cooper's 
parlor.  I  don't  know  whether  I  had  a  certifi- 
cate of  marriage  or  not  All  that  were  pres- 
ent at  my  marriage  to  Wilson  are  dead.  Q. 
Do  yon  remember  the  fact  of  the  presence 
of  James  Craig  In  Philadelphia?  Do  you  re- 
member the  fact  that  James  Craig  was  Id 
Philadelphia  In  1811  or  1842?  A.  I  don't 
think  be  was,  sir.  I  don't  remember  the  t&ct 
that  he  left  twenty  dollars  tot  William  John 
Craig,  the  boy.  I  remained  on  frlendlyt  terms 
with  Robert  Craig  and  wife  during  their 
lifetime.  There  xra.8  no  Ul-feeUng  between 
us.  I  visited  thebr  house  as  long  as  they 
continued  to  live.  I  went  from  here  (Ca- 
tasauqna)  to  Philadelphia  frequently  to  see 
him.  We  lived  fifteen  years  in  Philadelphia, 
before  coming  to  Catasanqua,  after  I  mar^ 
rled  Thomas  Wilson.  At  the  time  we  moved 
to  Catasanqua  William  John  Craig  lived 
there.  I  saw  him  frequently  every  day.  I 
am  quite  sure  I  married  Wilson  in  Craig's 
name.  I  am  called  that  way  in  this  town 
yet— Mrs.  Craig.  I  remember  when  William 
John  Craig  went  to  St  I^ls  to  see  his  fa- 
ther, but  I  dont  remember  the  date.  When 
he  went  there  In  1855  he  told  me  he  saw 
James  Craig,  his  father,  and  saw  his  fam- 
ily— both,  he  supposed.  He  told  me  he  saw 
his  tether,  but  I  don't  remember  about  the 
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family.  The  next  time  he  went  X  think  be 
saw  his  family.  I  knew  in  1855  that  James 
Craig  was  living.  It  was  then  that  Robert 
Craig  told  me  tliat  be  was  dead  to  me.  I 
knew,  some  time  before  that  that  he  was 
living.  I  could  not  tell  when  I  learned  it. 
Q.  Did  you  not  know  that  James  Craig  was 
there  in  1841  or  1842,  and  visited  your  sis- 
ter's house,  Robert  Craig's,  and  left  a  small 
sum  for  this  boy?  A.  I  never  knew  that  Q. 
You  never  knew  that?  A.  I  never  knew 
that;  never.  Ih&ee  is  no  deception  in  my 
saying  tliat.  I  never  knew  it;  never  knew 
he  was  there,  about  the  money,  nor  never 
knew  he  got  that.  I  was  kept  in  the  dark 
about  that  I  cannot  tell  exactly  when  I 
knew  that  James  Craig  was  living  in  St. 
Louis.  I  heard  he  was  living  there  before  I 
came  to  this  country.  I  don't  know  wheth- 
er James  corresponded  with  his  brother,  Rob- 
ert. I  never  knew  that  he  did;  I  cannot  say. 
I  beard  it  in  current  news  that  he  was  there. 
Q.  Knowing  that  James  Craig  was  living, 
how  did  you  understand  that  you  could  man-y 
Thomas  Wilson  without  a  divorce?  A.  I  did 
not  think  of  such  a  thing,  nor  could  not  Im- 
agine, nor  did  not  understand.  Perhaps  I 
was  too  ignorant  to  understand  that;  but 
the  council  that  met  together  of  the  most 
respectable  clergy  and  doctors  of  divinity 
held  a  council  over  It  and  I  was  advised  by 
all  my  friends  that  I  was  free  f^om  both 
God  and  man  from  the  treatment  I  got 
And  any  well-educated  man  that  has  a  good 
education  can  see  that  In  that  I  was  not  well 
treated.  I  never  told  my  son  John  that  I 
was  divorced.  Q.  Did  you  understand  bow 
It  would  affect  your  children  by  marrying  a 
man  when  you  had  a  living  husband  undi- 
vorced?  (Objected  to  as  calling  for  a  ques- 
tion of  law.)  A.  He  was  a  dead  husband  to 
me.  The  doctor  of  divinity  from  Belfast 
said.  If  I  was  seven  years  without  his  sup- 
port, and  bad  to  support  the  cfalld,  and  nil 
that,  I  was  free  by  the  laws  of  the  nation  to 
get  married.  Then  I  lived  that  seven  years, 
and  took  care  of  my  boy,  and  worked  for 
tbcm.  Then  there  was  no  word  of  bis  do- 
ing anything.  Then  X  lived  eleven  years  al- 
together without  getting  married.  I  was 
free  before  God  and  man  for  getting  a  home 
to  myself.  As  soon  as  X  got  married,  I  got 
a  decent  home;  and  my  husband  told  me  to 
get  William  John  Craig,  and  take  care  of 
him.  Before  I  left  Ireland  I  bad  a  talk  with 
this  Belfast  man,  and  he  told  me  that  if  I 
lived  seven  years  without  marrying,  and 
without  suppwt  I  was  free  from  him.  He 
consulted  me  about  Mr.  James  Craig's  leav- 
ing me.  This  divine  from  Belfast  was  Dr. 
Cooke,  the  head  professor  of  the  college— -the 
Belfast  Presbyterian  College.  Q.  Then  be- 
fore you  left  Ireland  you  bad  consulted  about 
the  abondonment  and  separation  from  your 
husband,  Mr.  Craig?  A.  Yes,  sir;  because 
he  bad  done  It  himself— because  he  ran  away, 
and  went  to  the  territories,  he  said,  wlipre 
nobody  could  touch  bim.  I  have  bad  cliil- 
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dren  by  Mr.  WilBon— four  of  them  llTlng:. 
WIlHam  John  Gralg  waa  the  only  child  I  had 
by  James  Craig.  Q.  What  was  it  that  Uob- 
ert  Craig  told  yon  before  yon  were  married? 
A.  He  told  me  that  he  waa  dead.  Q.  Too 
knew  he  was  not  dead?  A.  I  did  not,  air. 
Oh,  no,  I  did  not  know  he  waa  not  dead.  I 
waa  corresponding  with  the  family.  I  waa 
ont  here  In  the  country,  the  time  Robert 
Craig  came  to  tell  me.  I  did  not  know 
whether  he  was  dead  or  not.  I  cannot  say 
anything  I  don't  know.  I  was  out  Tifdting 
William  John  Craig  in  the  country.  Robert 
Craig  came  out  to  see  me  on  a  rlait.  He 
had  Thomaa  Wilson  along  with  him.  I  can 
mind  that  Tben  he  came  to  verify  that 
James  Craig  waa  dead.  After  I  was  mar- 
ried, In  my  honae  in  Philadelphia,  the  next 
house  to  theirs,  I  was  out  every  evening. 
Up  to  death  we  were  always  together.  I 
asked  him  what  made  him  tell  me  the  story. 
He  said  he  was  dead  to  me,  for  he  had  ■ 
wife  and  family.  I  knew  nothing  coming 
from  St.  Louis,  except  what  came  through 
him,  Robert  Gratg.  They  came  there  and 
made  a  visit  there  at  Kreldersville,  which  Is 
from  here  about  two  or  three  miles.  Bath  la 
a  few  more  miles,  and  there  my  minister 
lived.  Rev.  Irvln.  Then  I  eald,  when  they 
asked  me  some  more  queatlons,  after  they 
told  me  this  time  that  James  Gratg  was 
dead—  They  stopped  over  night  at  the  old 
gent's  house,  and  the  next  day  the  two  trav- 
eled from  Kreldersville  over  to  Bath,  about  '. 
four  or  five  miles,  and  went  to  eee  my  mln-  I 
Ister.  I  said  I  must  see  Irvin,  and  most  see 
Webster  at  Mauch  Chunk.  I  went-  four  years 
to  his  church.  I  said,  'I  cannot  give  yon  any 
definite  answer  on  the  qaestlon  you  are  ask- 
ing until  I  saw  both  of  these  two  men.'  They  i 
were  both  my  ministers;  the  one  here,  and  | 
the  other  In  Mauch  Chunk.  They  went  over  ' 
to  Irvln,  these  two  men,  Robert  Craig  and 
Wilson,  and  Irvin  went  with  them  to  Mauch 
Chunk,  and  saw  Webster,  and  got  his  letter 
for  me.  I  think  another  gentleman  was  tak- 
en In  the  church  at  Kfauch  Cannk,  and  they 
all  met  and  had  a  council,  and  they  all  ad- 
vised me  to  embrace  my  opportunity.  I  was 
free  before  G!od  and  man.  And  then  I  lived 
a  good  many  years  before  I  got  man-led. 
So  that  I  did  not  do  It  without  counsel,  and 
I  was  >wel1  advised.  Q.  How  long  after 
Robert  Craig  told  yon  this  story  was  it  till 
you  learned  that  James  Craig.  Instead  of  be- 
ing dead,  was  alive?  A.  Not  till  after  I  was 
married;  and  when  I  was  married,  and  had 
my  second  child,  I  found  out  that  first. 
Then  I  said  to  Robert  Craig,  'What  made 
you  tell  me  that  story  when  I  was  at  Krel- 
dersville?' A.  He  said,  'I  told  you  no  story, 
because  James  Craig  was  dead  to  you,  for  he 
had  a  wife  and  family.'  I  learned,  some  time 
after  1845,  that  James  Craig  was  not  dead. 
Q.  Of  comrse,  when  yon  reproached  Robert 
Cialg  about  telling  you  this  story,  you  then 
bad  learned  that  he  was  living  In  St.  Louis? 
A.  Yea,  air,  and  long  before;  and  that  was 


bis  answer— be  waa  dead  to  me.  During  all 
those  years  \  remembered  what  he  said  tbe 
day  before  he  left  for  America— that  God 
would  be  his  dying  Judge  if  he  would  forsake 
me  more  than  two  years.  He  said  that  tbe 
night  before  he  left  I  made  no  Inquiry  as 
long  as  he  was  happy  with  his  family.  I 
bad  no  rlgbt  to  write  to  him.  I  never  made 
any  complaints  on  blm,  nor  never  made  any 
Inquiry  about  him.  I  was  advised  by  that 
counsel  ttaat  I  was  free  from  blm.  Q.  Yon 
were  advised  that  way  again?  A.  I  waa  so, 
conscientiously.  I  hope  yon  believe  me,  be- 
cause my  friends  are  almost  all  dead.  It  is 
very  hard  for  me  to  remember  It  exactly— 
for  me  to  work  for  my  living  till  my  cUld 
should  come  of  age  without  any  support  from 
nobody.  I  think  I  did  say  he  left  bis  money 
In  the  bank  In  Philadelphia.  He  left  in  a 
horry.  A  strange  man  come  to  the  bank  to 
get  the  money,  and  they  sent  for  Robert 
Craig  to  verify  his  brother  that  came  from 
St  Louis;  and  when  Robert  Craig  conid  not 
verify  the  strange  man  that  came  to  take  the 
money,  he  did  not  come  back  himself.  If  It 
bad  not  been  for  me,  tliat  man  would  have 
gone  where  he  would  not  have  gone  home  In 
a  hurry;  but  I  would  have  nothing  to  do  with 
it  That  man  was  not  him.  It  was  a  strange 
man,  and  he  could  not  get  the  money.  The 
authorities  at  the  bank  sent  for  Robert  Craig 
to  identify  the  man  as  his  brother.  They 
kept  him  at  the  bank  till  Robert  came,  but 
he  did  not  get  the  money.  I  knew  through 
the  bank  that  was  James  Cralg'a  money.  I 
was  80  Informed.  I  cannot  say  how  long  be> 
fore  my  marriage  this  was." 

Redirect  examination:  "I  am  not  anre  as 
to  my  age.  I  kept  no  family  Bible  where  I 
kept  the  date  of  blrtha.  I  never  had  it  my- 
self. I  don't  know  how  old  Daniel  was.  All 
my  family  yrere  there.  James  Craig  has 
never  contributed  $1  to  my  support  since  he 
left  Ireland.  He  never  sent  me  any  money 
to  Ireland  In  these  two  letters.  I  consulted 
this'mlnlster.  Dr.  Cooke,  after  I  received  the 
tetter  from  James  Oralg,  my  husband,  that  he 
was  going  to  the  territories.  That  Is  the 
only  minister  I  consulted  over  there.  There 
was  no  council  of  ministers  over  there.  The 
council  I  speak  of  was  here,  when  Robert 
Draig  and  Wilson  came  to  Kreldersville.  My 
father  was  an  architect  James  Craig's  fath- 
er was  a  farmer.  Originally  I  came  to 
America  to  make  a  visit  of  a  year.  After 
he  wrote  this  letter  alwut  my  father  and 
brothers,  it  did  not  make  any  dlflference  to 
me;  but  my  father  showed  that  to  Dr.  Cooke, 
and  that  was  when  Dr.  Oooke  gave  this  ad- 
vice. I  answered  the  first  letter,  but  did 
not  answer  the  second.  When  I  came  to 
Philadelphia,  I  worked  for  a  living  with  my 
needles,  until  I  earned  my  living,  William 
John  Craig  during  this  time  was  at  Krelders- 
ville for  six  years  at  school.  He  worked 
with  a  doctor  and  drove  out  with  blm  some- 
times. I  am  one  of  the  plaintiffs,  and  Wil- 
liam John  Oalg  la  one  of  the  partte  aJao. 
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The  reason  be  felt  tbat  way  towards  my 
brothers  and  parents  was  because  I  was  to 
CO  to  mj  brotber,  the  minister,  to  lire.  I 
corresponded  with  my  sister,  Mrs.  Bobert 
Oalg,  and  she  wrote  me  to  come  here  to  see 
them.  I  was  vo-y  delicate,  and  my  father 
agreed  to  giTo  me  mon^  if  I  would  come 
in  a  year,  and  make  a  year's  visit,  and  ke^ 
the  child  taom&  Tbat  is  the  truth.  Instead 
of  staying  a  year,  1  stayed  sixty  years.  My 
fStber  gave  me  plenty  of  money  to  bring  me 
back.  Robert  Craig,  when  be  told  me  that 
James  Gralg  was  dead,  spoke  seriously.  All 
that  Infoimatloii  I  i^ced  before  these  di- 
Tines,  and  that  council  decided  that  I  was 
entitled  to  marry.  I  was  not  obliged  to  do 
it,  but  I  was  adTised  to  do  so.  If  James 
QraJg  was  la  PhUadelphla  at  the  bank  to  get 
tUa  monsy.  I  don't  know  anything  about  IL 
I  knew  about  that  man  being  there.  The 
only  way  that  I  know  of  that  is  that  Robert 
Oralg  was  vat  for  to  Identify  the  man  at 
the  bank.  It  was  mit  his  brother  James.  It 
was  a  stzange  man.  I  was  told  afterwards 
that  James  Cmig  came  and  got  his  money. 
I  neTor  knew  anything  about  bis  leaiing  ^ 
fbr  William  John.  I  did  not  know  before  I 
came  here  to  this  country  that  James  Craig 
was  In  Bt  Lonis.  '  I  meant  by  that  that  be 
bad  gcme  to  the  terrltwies.  It  is  a  long  Jour- 
ney between  here  and  there.  I  did  not  know 
at  the  time  I  left  Ireland  where  he  was,  only 
be  was  in  the  territories.  I  did  not  know 
it  was  Bt  Lonla,  nor  did  my  ffemily.  When 
I  married  Thomas  Wilson  I  had  to  take 
Robert  Oalg'a  wwd  for  It  that  James  Craig 
was  dead,  and  I  thought  he  was  dead.  I 
beard  nothing  frmn  James  Ctalg  in  St  liOtils. 
All  I  heard  was  from  EEobwt  Robert  Craig 
was  very  kind.  He  was  a  fathn  to  me.  He 
was  a  great  deal  older  than  James.  Q.  Tou 
bad  beard,  as  well  as  anything  yon  did  not 
see,  that  he  was  a  resident  of  St  Louis  at 
the  time  yon  came  to  this  country?  A.  Tes, 
sir.  Q.  Yon  knew  that  fSct  all  the  time? 
A.  Tee;  I  knew  that  all  the  time.  Q.  Ton 
knew  that  when  yon  married  Thomas  Wil- 
son? A.  Tes;  I  did.  Q.  Tou  knew  that 
James  Craig  was  UtIii^  in  St  Louis  when 
ytm  married  Thomas  Wilson?  A.  Tes^  sir; 
and  had  his  family.  Tbat  Is  what  I  under^ 
stood.  Q.  Tou  knew  the  fact  of  his  living 
there?  A.  Tes,  sir;  of  UviDg  there  with  his 
family.  [James  Craig  did  not  marry  until 
May  20,  1858.]  Q.  Knowing  tbat  James 
Craig  was  lirlng,  how  did  you  understand 
that  you  could  marry  Thomas  WUson  while 
be  was  Urlng  and  wlthont  a  divorce?  A.  I 
did  not  think  of  auch  a  thing,  nor  could  not 
Imagine,  nor  did  not  undentuid  tbat;  but 
the  council  that  met  together  of  tiie  most 
respectable  clergy  and  doctors  of  divinity  bdd 
a  coandl  over  tt,  and  I  was  advised  by  all 
my  friends  that  I  was  free  from  both  God 
and  man  from  the  treatment  I  got  And 
any  well-educated  man  who  baa  a  good  edu- 
cation  can  see  that  In  that  I  was  not  wall 
treated.  Q.  Did  you  make  known  to  the  min- 


ister, Dr.  Cooper,  la  whose  parior  you  say 
you  were  married,  the  fact  that  this  undl- 
vorced  husband  of  yours  was  liTfng?  A.  I 
don't  know.  I  suppose  he  did  not  ask  me 
any  questions  about  It  Q.  Did  you  tell  Dr. 
Oooper  that  you  were  a  married  woman,  and- 
tbat  yon  were  undivorced?  A.  I  did  not 
No.  sir;  I  did  not  My  husband.  Thomas 
Wilson,  was  a  member  oi  bis  church,  and 
very  intimate  vrith  him.  I  don't  know  what 
passed  between  them.  It  wm  all  known  to 
him.  Q,  You  say  you  told  your  husband, 
Thomas  Wilson,  tbat  you  had  not  be«i  di- 
vorced from  Jamea  C^aig?  A  He  knew  all 
about  It  Q.  I  asked  you  whether  yoa  told 
him?  A.  He  knew  I  was  not  divorced  from 
him.  Q.  Did  you  understand  bow  it  would 
affect  your  children  by  marrying,  when  you 
had  a  living  husband  undivorced?  A.  He 
was  a  dead  husband  to  me.  The  doctor  of 
divinity  from  Belfast  said,  if  I  was 'seven 
years  without  his  support,  and  had  to  sup- 
port the  dilld,  and  all  tiiat,  I  was  free  by 
tlie  laws  of  the  nation  to  get  married,  etc. 
Q,  Then  It  made  no  difference  to  yon,  so  tai 
as  your  conMdence  was  concerned—  So  far 
as  yon  understood  your  relations  before  the 
law,  tt  made  no  dlfferokce  to  yon  wheUier 
James  Qralg  was  living  or  dead?  A.  No, 
sir.  Q.  There  was  someUilng  said  by  you, 
as  I  rraiember  it  about  GtaUg's  leavii^  Phila- 
delphia and  leaving  his  mimey  In  hank?  A. 
I  suspect  I  did  say  It  because  he  did.  Tes, 
sir;  he  left  his  money,  for  he  w;ent  off  In  a 
hurry.  Q.  Do  you  remember  when  that  was? 
A.  Not  exactly,  sir.  Q.  With  reference  to 
the  time  Qiat  yon  came  to  this  country, 
when  was  It?  After  yon  moved  to  Phila- 
delphia, or  before?  A.  It  was  after  we 
moved  to  Philadelphia,  berause  Robert  Gralg 
was  living  at  Philadelphia— being  sent  for 
to  come  to  the  bank  to  verify  his  brother  that 
came  from  St  Louis.  I  was  sent  for  to  see 
whether  I  irould  accept  of  that  money.  It 
was  $600^  I  told  him  I  did  not  want  it 
and  did  not  accept  it  Q.  Did  he  send  yon 
any  money  to  Ireland  in  those  two  letters? 
A.  No,  not  to  me;  maybe  to  that  boy.  I 
don't  know.  Q.  Did  be  ever  SHid  any 
money?  A.  I  believe  he  did  His  fathw  got 
some  money.  Q.  What  was  Jamea  Craig's 
father's  business?  A.  A  farmer.  He  was 
comfortably  fixed.  Originally  I  came  to 
America  to  visit  for  a  year.  Never  to  look 
after  him.  Q.  Ton,  of  course,  after  he  wrote 
this  letter  about  your  father  and  your  broth- 
ers, yon  did  not  feel  very  friendly  on  that 
account?  A  It  made  no  dlfCerence  to  me, 
but  my  father  ahowed  that  to  Dr.  Cooke.  Q. 
And  that  was  when  Dr.  Cooke  gave  this 
advice?  A.  Tea.  Q.  Did  yoa  answw  the  let- 
tm  that  he  wrote  yon?  A.  I  never  answered 
that  Q.  Did  you  answer  the  first  letter?  A. 
Tes,  shr;  the  first  lettar.  Q.  The  second  let- 
ter yon  did  not  answer?  A.  Oh.  no.  sir;  that 
was  all.  I  was  asked  at  home^  *Whenever 
you  need  money,  tell  it,'  so  I  was  not  ranch 
troubled.   Q.  Mr.  Taylor,  joa  say,  bad.  In 
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answer  to  a  question  of  his,  that  jon  had 
known  all  the  time— all  these  years — that 
Mr.  Craig  was  alive  at  the  time  or  Just  be- 
fore  the  time  you  married  Mr.  Wilson—  Aft- 
er Thomas  Wilson  and  Mr.  Robert  Craig  told 
you  that  be  was  dead,  did  you  at  that  time 
believe  that  he  was  alive?  A.  I  don't  know 
whether  I  believed  It  or  not  I  had  a  ticket 
for  belief.  Q.  You  did  not  know,  at  the  time 
you  left  Ireland,  that  he  was  at  St  LoolB, 
or  where  he  was?  A.  Yes,  sir." 

The  plaintiff,  being  recalled,  on  the  14th 
day  of  October,  1897,  la  the  city  of  Wor- 
cester, Mass.  (depositions  filed  October  1, 
1897),  testified: 

Direct  examination:  "At  the  time  my 
husband  was  lu  Philadelphia  for  that  mon- 
ey, I  did  not  know  that  he  was  there  at  the 
time.  I  first  learned  from  some  of  his  broth- 
er's family  ttiat  he  had  been  there,  not  very 
long  (hereafter.  I  slept  at  Robert  Craig's 
house  every  night  while  living  In  Philadel- 
phia, excepting  a  few  nights  when  I  would 
he  doing  some  work  for  a  respectable  family 
by  the  name  of  Bacon.  I  was  at  home  dur- 
ing the  day  while  I  lived  at  Robert  Craig's, 
except  when  I  was  working  oat  Yes,  I 
spent  a  few  Sundays  at  Mr.  Bacon's.  I  was 
away  often  from  Philadelphia  after  I  moved 
there  to  live  with  Robert  Craig,  going  to 
KreldersvIUe,  where  William  John  was.  I 
would  stay  at  Kreidersvllle  on  these  visits 
several  weeks,  sometimes  a  month.  James 
Craig  made  no  effort  to  see  me  when  he  was 
In  Philadelphia  for  the  money.  At  the  time, 
If  I  had  known  that  he  was  In  Philadelphia, 
I  think  I  would  have  made  an  effort  to  see 
him;  but  I  didn't  know  It  If  he  bad  made 
any  effort  to  see  me,  he  oould  have  found  me 
at  the  time  he  was  said  to  be  In  Philadelphia. 
He  could  have  found  me  easy.  William 
John  Craig  was  bom  after  my  marriage  with 
James  Craig;  ca-talnly.  James  Craig  never 
denied  his  paternity  of  my  son,  WIHIam 
John,  and  recognized  him  as  his  son.  I  was 
a  Protestant  at  the  time  I  married  James 
Craig.  I  was  a  member  of  the  Presbyterian 
Church.  I  was  what  was  then  known  as  a 
'Dissenter.'  I  was  never  a  member  of  the 
Church  of  Ireland.  The  reply  that  I  wrote 
James  Craig  to  his  first  letter  was  a  pleasant 
letter.  He  said  In  that  letter  that.  If  he 
would  like  the  country,  In  two  years  he 
would  have  me  and  his  son  with  him.  The 
reason  that  I  did  not  answer  the  second  let- 
ter was  because  he  said  he  had  gone  to  the 
territories.  I  would  have  gone  with  him, 
and  lived  with  him.  If  he  had  sent  for  me, 
or  had  written  me  to  come  to  him,  or  asked 
me  to  live  with  him  again  aa  his  wife.  No, 
pir;  I  would  not  have  married  Mr.  Wilson, 
if  I  had  not  been  Informed  by  Robert  Craig 
that  James  Crnig,  my  first  husband,  was 
dead.  I  believed  he  was  dead,  when  I  mar- 
ried Mr.  Wilson;  for  his  own  brother  told 
It  to  me.  Mr.  Wilson  died  the  last  of  Oc- 
tober, 1870.  1  cannot  say  from  whom  I  first 
learned  that  James  Graig  vaa  not  dead.  I 


was  out  In  Oalfflia,  Illinois,  as  I  testified, 
with  my  daughter,  now  Mrs.  Thomas,  about 
1870.  James  Craig  never  entered  a  suit 
against  me  for  divorce  In  Pennsylvania,  or 
any  other  place.  After  my  marriage  to  Mr. 
Wilson,  he  and  I  supported  William  John 
Crafg,  my  son.  The  reason  that  I  was  too 
weak  to  leave  with  James  Craig  for  America 
was  that  the  doctors  forbid  me  going;  that 
I  was  in  bad  health;  that  I  was  not  fit  to 
go;  that  I  might  never  see  the  other  side  if 
I  went  At  that  time  It  took  a  vessel  nine 
weeks  to  t^ome  over.  The  evening  just  be- 
fore James  Craig  left,  be  called  me  upstairs, 
and  asked  If  I  wouldn't  agree  to  let  him  go 
with  the  company.  I  objected,  and  then  he 
said  that.  If  I  wished  him  good  luck,  he 
would  not  foreake  me  more  than  two  years. 
And  he  lifted  his  hand,  and  he  said,  'If  1 
ever  forsake  you  more  than  two  years,  I  ■will 
call  the  Lord  to  be  my  dying  judge.'  What 
I  meant  in  my  cross-examination,  that  Mr. 
Craig  was  about  to  be  married,  and  that  Is 
why  he  went  to  the  territories,  was  that  he 
Intended  to  marry  a  Miss  Woodbnm,  and  a 
s^ant  told  of  him  that  he  had  a  wife  and 
child  at  home,  and  It  was  made  public,  and 
he  had  to  leave.  When  I  stated  In  my  cross- 
examination,  in  answer  to  a  question  of  Mr. 
Taylor,  that  X  knew  Mr.  James  Craig,  my 
first  husband,  was  living  when  I  married  Mr. 
Wilson,  and  that  he  bad  his  family,  I  meaut 
by  that  that  I  knew  that  afterwards.  I  did 
not  know  that  he  was  alive  at  the  time  1 
married  Thomas  Wilson.  I  sign  my  name 
both  Margaret  Craig  and  Margaret  Wilson." 

William  John  Craig,  in  behalf  of  plaintiff, 
testified  (deposmons  filed  October  1, 1887): 

"I  live  In  Catasauqna.  I  have  lived  here 
44' years.  My  first  recollection  of  my  exist- 
ence as  a  child  was  at  Summit  Hill.  I  was 
between  four  and  five  years  old  at  my  first 
recollection.  I  lived  at  Summit  Hill  with 
my  mother.  She  lived  with  her  brother  a 
while,  and  also  with  a  Mr.  McLann.  Lived 
th^e,  as  near  as  I  can  remember,  until  I  was 
between  six  and  seven  years  old.  Went 
from  there  to  Northampton  county,  abont 
five  miles  from  here,  I  suppose.  Then  went 
to  Kreidersvllle  post  office,  and  stayed  there 
tin  April,  1847.  Went  from  there  to  Phila- 
delphia. Stayed  there  until  1850,  and  from 
there  to  Baltimore;  and  stayed  In  Baltimore 
until  late  In  the  fall  of  1853.  Then  came 
back  to  Philadelphia,  and  stayed  there  till 
1854.  Then  1  went  from  there  to  Ireland, 
and  stayed  there  about  five  months.  Then 
came  back  to  Philadelphia,  and  stayed  a  few 
months,  and  then  took  a  trip  to  St  Louis. 
Stayed  there  about  four  weeks;  then  came 
back  to  Philadelphia.  Stayed  about  eight  or 
nine  months,  and  then  came  to  Oatasauquk, 
and  hare  lived  here  ever  since.  My  first  oc- 
cupation was  working  on  a  farm  five  miles 
from  here.  When  I  was  a  boy  my  mother 
was  known  as  Margaret  Craig.  I  became 
well  acquainted  with  Robert  Craig  and  bis 
family.  The  first  I  leamed  <tf  my  fatter 
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vas  throogb  Robert  CTafs*8  fftmtly.  I  learn- 
ed that  he  bad  been  in  Philadelphia  and  left 
me  $20  with  Robert  Craig.  That  was  along 
aboot  1848  or  1844,  or  perhaps  a  little  before 
that;  I  cannot  tell  exactly.  I  learned  he 
was  in  St.  Loals.  I  don't  taiow  -whethw 
Robert  Craig  correaponded  with  him  or  not 
I  neTer  saw  aay  letters.  My  first  recollec- 
tion of  SRehix  my  father  was  in  1866,  In  St 
Ixrala  Saw  him  at  Second  and  Chestnut 
streets.  He  was  mannfactnrlng  furniture. 
I  was  introduced  to  him  by  Mr.  John  Ollmore, 
a  oonsln  of  his  own.  He  was  In  the  dothlng 
business,  a  tailor.  The  object  of  my  rlslt  to 
St.  Lotils  was  to  have  my  father  gire  me  a 
start  In  tnidness.  1  stayed  betwem  three 
and  four  weeks.  He  recognised  me,  and  In- 
trodoced  me  as  his  son,  but  gave  me  no  mon* 
ey  to  start  In  business.  He  promised  to  glre 
me  some.  He  promised  to  give  me  $500.  but 
be  did  not  do  It  He  promised  to  sraid  me  a 
draft  My  father  wag  not  married  at  that 
time.  He  spoke  of  my  mother,  and  won- 
dered bow  she  was  getting  along,  and  asked 
abont  the  relations  In  Fblladelphla— about  his 
sister.  Mrs.  McMnllen,  and  his  brother,  Rob- 
ert Then  I  came  back  East.  When  I  came 
back  from  St.  Louis  I  came  to  Catasauqua. 
He  did  not  send  me  any  money.  The  next 
time  I  saw  him  was  In  1856,  in  St.  Louis,  at 
the  same  place  and  same  business.  I  want- 
ed to  know  why  he  did  not  send  me  the 
mon^,  and  he  said  he  had  no  mon^  to 
spare  now.  He  nerer  spoke  to  me  about  his 
relations  on  that  occasion.  1  stayed  perhaps 
five  or  six  days  I  saw  bis  wife  on  that  sec- 
ond occasion  at  her  house.  He  lived  five  or 
six  bloeks  from  the  store.  I  had  a  talk  with 
his  wife.  I  asked  her  If  she  knew  that  my 
father  had  been  married  before,  and  she  said 
that  she  bad  not  known  It;  said,  If  she  had 
known .  it,  her  marriage  would  not  stand  in 
the  dinrch— that  she  was  married  In  a  Cath- 
olic church  and  It  would  not  stand.  She  said 
she  did  not  tblnfc  he  had  been  married.  I 
came  back  East  again.  Did  not  hear  from 
blm  for  six  or  seven  years  after  that.  Re- 
ceived information  from  a  gentleman  named 
Dempsey  that  he  waa  still  In  business.  Aft- 
er that  I  didn't  hear  much  of  htm  until  I  got 
the  information  from  Mr.  Mclntire,  about 
five  years  ago,  Uiat  be  was  still  living.  I 
saw  Daniel  MacAllster  the  lOtb  of  last  June, 
I  went  to  Ireland  the  first  time  In  1854; 
Tlsited  my  father's  relations.  Th^  rec^ved 
me  very  nicely;  treated  me  as  a  full-blood 
relative.  I  saw  my  uncles,  John  and  Wil- 
liam Craig.  I  stayed  In  Ireland  about  Ave 
or  six  months.  I  came  back,  and  went  to 
Fblladelphla.  Went  back  to  Ireland  again 
In  18T0  with  my  wife.  I  did  not  learn  from 
any  one  that  my  father  bad  ever  applied  for 
a  divorce.  When  I  was  In  St  Louis  the  lat- 
ter part  of  April  last  I  called  on  the  defend- 
ants, Mary  Louise  and  Emma  Craig,  but 
never  got  to  see  them  until  afterwards,  when 
I  saw  them  In  court  They  declined  to  see 
me  at  th^  boiM&  The  statemrat  In  a  letter 


to  Mary  Louise  and  IBmma  Oralg  that  my 
father  had  been  divorced  was  not  true.  I 
was  undex  the  impression  that  it  ^s  so. 
She  did  not  tell  me  that  or  any  one  else." 

Oos»«xamlnatlon:  "My  age  Is  66.  When 
my  motiier  left  to  reside  In  Phlladelphls,  I 
was  between  6  and  7.   She  went  to  Philadel- 
phia about  1810  or  1841,  to  the  best  of  my 
recollection.   My  recollection  of  my  birth  is 
1835.   I  think  the  visit  of  James  Craig  to 
Philadelphia,  when  he  left  the  twenty  dol- 
lars, was  In  the  fall  of  1843  or  1S44.    I  did 
not  derive  the  Information  about  his  leav- 
ing the  twenty  dollars  from  my  mother,  but 
from  my  uncle  Robert.   I  dcm't  think  my 
mother  knew  that  my  fathn  was  in  FhUadel- 
I  phia  and  left  this  twenty  dollara   She  did 
I  not  say  so.  I  got  the  Information  from  my 
uncle.  I  told  my  mother  afterwards  that  I 
'  got  the  money  from  my  father— at  least  tiiat 
I  Is  what  my  uncle  Robert  said:  but  I  did  not 
see  my  father.   I  heard,  then,  that  my  father 
was  In  St  Loute.  I  had  an  idea  that  be  was 
'  there,  but  I  was  not  Just  certain  of  it  The 
I  .way  I  knew  It  when  I  went  to  see  blm,  was 
'  I  heard  it  from  a  cousin  of  mlnft   I  think 
I  the  marriage  twtween  my  mother  and  Wilson 
.  took  place  along  abont  18^  or  1844.   I  told 
my  mother,  when  I  returned  from  St  Louis, 
'  that  I  had  seen  him.  The  impression  that 
'  I  got  about  the  divorce  was  that  such  a 
I  thing  must  have  beeoi  wben  they  got  the 
second  marriage.  I  wrote  my  father  one  ox 
I  two  letters  after  I  arrived  to  manhood.  Did 
I  not  write  to  him  before  I  went  to  St  Louis. 

I  don't  know  whether  bis  sister,  Mrs.  McMul- 
'  len,  correaponded  with  him.   I  was  not  pres- 
ent at  the  marriage  of  my  mother  with  Wit- 
son.   I  was  then  living  at  Kreldersvllle.  I 
lived  with  her  from  iMl  to  18B0.  after  ber 
second  marriage.   Don't  remember  to  whom 
I  my  father  Introduced  me  In  St  Louis.  He 
I  asked  me  about  my  mother's  marriage. 
!  There  was  nothing  said  between  my  father 
and  me  about  a  divorce.  I  cannot  say  whetb- 
'  er  he  was  there  before  the  marriage  of  my 
,  mother  with  Wilson.   I  was  quite  young. 

It  was  along  there  In  these  years,  1844  and 
'  1845,  and  It  may  have  been  1813.   I  have  no 
,  means  of  fixing  the  date.   I  cannot  exactly 
,  fix  It.   I  think  my  mother  vres  making  her 
home  with  Mr.  Bacon  abont  tliat  time,  sew- 
i  ing  there.   She  sewed  some  for  Mr.  Bacon 
after  she  vres  married.   I  think  it  was  before 
ber  marriage  that  I  received  this  money. 
I  That  Ui  my  best  recollection." 
I     Redirect  examination:  "She  spoke  of  ber 
marriage  to  her  first  husband  frequently. 
She  would  tay  different  things.  She  was 
i  sorry  the  thli^  happened  so.  When  I  re- 
ceived that  money,  it  must  have  been  along 
'  from  1841  to  1815.   They  did  not  know  ex- 
I  actly  where  be  was  when  I  was  In  Ireland. 
■  After  he  settled  In  St  Louis,  he  did  not 
keep  up  in  his  connection  with  his  family. 
Family  all  treated  me  as  a  relative  My 
mother  sewed  and  slept  at  Mr.  Bacon's  some- 
times. I  beard  Mr.  Ollmore,  a  cousin  In  St 
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Luula.  -was  killed  In  tlie  BebeUloa  In  St 
Lonls.  Yes;  my  dangbta*,  Mn.  PreBcott.  wea 
TteltiDg  In  Ireland.  I  know  Mtes  Anna  Smttb 
and  Mlsa  Kate  Smith.  My  flnt  recollection 
of  them  was  In  Maoch  Chunk,  Pemwylranla. 
I  was  then  about  five  or  tix  years  old." 

Becrosa^xamination:  **I  think  that  my 
best  recollcetlon  Is  that  my  father  was  In 
Philadelphia  and  left  the  money  before  my 
mother  married  Wilson." 

Margaret  Ann  Lathrop  (depositions  filed 
October  18,  1897)  testifled: 

Direct  examination:  "I  am  a  sister  of 
Sarah  Oralg.  Hy  father  was  Bob«>t  Craig. 
He  had  brothers— James,  John,  and  William. 
James  lived  in  St  Louis  as  long  as  I  can  re- 
member, ever  since  he  left  Philadelphia.  He 
came  to  ray  father's  house  at  the  homestead 
down  on  the  river  front  Prom  there  he 
went  to  St  Louis,  and  lived  there  up  to  the 
time  of  bis  death,  so  far  as  I  know.  I  kept 
up  a  correspondence  with  him,  I  guess,  about 
two  years  after  he  left  That  continued  un- 
til 1858.  My  age  Is  now  63.  I  got  married 
and  went  to  lire  at  Manch  Chunk,  and  that 
is  when  the  correspondenoe  stopped.  I  liave 
none  of  the  letters.  Had  a  letter  from  him 
about  the  time  he  was  married.  He  wanted 
me  to  come  to  St  Louis  on  my  wedding  trip. 
I  addressed  my  letters  to  St  Louis.  I  don't 
remember  the  street  I  remember  his  com- 
ing here  from  St  Lonls  after  he  had  gone 
there.  I  cannot  just  remember  the  occasion 
of  his  coming.  I  cannot  make  up  my  mind 
whether  It  was  the  time  lie  came  out  to  take 
the  money— some  man  bad  oome  to  draw 
money— Aether  tMt  was  the  first  time,  or 
whether  It  waa  the  second  time.  I  guess  be 
was  just  here  once.  It  was  on  a  Sunday 
that  I  remember  seeing  blm  the  most  I 
saw  him  bere  at  the  homestead.  There  was 
a  man  here  that  wanted  to  draw  his  mon^ 
out  of  the  bank,  and  my  (atiier  said  It  was 
not  his  brother.  He  came  on  after  that  to 
draw  the  money.  I  did  not  aee  him  at  the 
time.  He  stopped  at  my  father's,  house. 
Mrs.  Wilson  was  not  then  married.  That  Is 
my  recollectloD  about  It— that  she  was  not 
married.  I  cannot  remember  whether  Mrs. 
WIlBoo,  his  first  wife,  saw  him.  He  gave  me 
a  token  of  remembrance— $25  and  a  gold  pen- 
cil [the  gold  pencil  being  attached  to  the 
deposition  and  marked  as  an  exhibit].  I  do 
not  remember  that  my  father  kept  up  any 
correspondence  with  bis  brother  James. 
When  my  father  and  mother  lived  at  Sum- 
mit Hill  Is  my  flrst  remembrance  of  James 
Craig's  first  wife,  Margaret  I  knew  her  son, 
William  John,  one  of  the  parties  to  this  suit, 
and  be  was  there  with  her  at  the  time.  My 
father  got  her,  and  brought  her  to  the  house, 
when  she  came  to  this  country.  She  was 
never  divorced  from  James  Craig.  I  remem- 
ber William  John  Craig  going  to  St  Louis 
to  see  his  father.  I  beard  the  history  of  the 
marriage  with  Mrs.  Wilson  talked  of  either 
by  her  or  the  family.  He  did  not  do  any. 
thing  for  ber,  and  Bbe  was  atone  working. 


Uncle  Thomas,  Mr.  Wllacm,  boarded  at  mv 
mother's  and  fatbafa  at  tiie  time  That  is 
all  I  know  about  11  WllHam  John  went  oat 
to  aeo  his  father  way  back  la  1855." 

Groea^ezamlnatlcm:  "lira.  Wilson  lived  In 
my  fatber'a  family  up  to  tiie  time  of  ber 
marriage.  I  waa  not  receiving  letter*  tnm 
Jamea  Craig  at  tbat  time,  I  waa  too  yonng. 
It  waa  known  tbat  be  lived  in  St  Lonla  at 
the  time  of  Mrs.  Wllaon'a  residence  with  my 
Catber.  (PlalntlfC  admlta  that  Jamea  Craig 
atwaya  lived  in  Bt  Louis,  fnnn  tiw  time 
he  left  PhlladAlpbia  to  the  day  of  fala  death, 
and  never  left  the  place.)  I  waa  a  little 
girl  at  the  time  James  Craig  visited  Philadel- 
phia and  gave  metlie9^  and  the  gold  pencil; 
aboBt  10  or  12  years  old,  I  aboald  aay.  All 
who  were  at  the  home  at  ttiat  time  hare 
passed  away.  The  pencil  was  gtvai-to  me 
)a»t  before  I  vraa  married,  in  iSBS.  Tbe  925 
was  glvoi  to  me  tlie  first  time^  wben  I  was 
a  Uttle  girL  I  don't  think  Tbonias  Wllaon 
was  married  to  Margaret  at  tbat  time.  Ac- 
cording to  my  best  recollection,  Margaret  waa 
not  married  to  Thomas  WUaon  at  the  time 
he  gave  me  the  f2S.  I  cannot  remember 
whether  I  was  present  at  the  marriage  of 
Mai^aret  with  Thomas  Wilson.  Tbey  con- 
tinued to  reside  with  my  fath^  after  tb^ 
were  married  for  some  time.  I  cannot  re- 
member how  long  they  resided  there.  Sbe 
never  said  anything  about  her  marrying  Wil- 
son because  James  Oalg  did  not  do  anything 
for  her.  Xever  heard  her  give  any  reason. 
Ton  will  have  to  excuse  me,  for  I  have  been 
all  through  this  myself.  I  had  a  husband 
who  sued  me  for  divorce,  and  tocA  me 
through  the  courts,  and  I  gained  the  victory. 
I  am  bla  wife  while  he  lives,  but  this  con- 
fuses my  mind,  and  I  cannot  answer  correct- 
ly. Kind  of  bothers  me.  I  think,  after  the 
marriage.  Aunt  Margaret  and  Wilson  went 
right  Into  their  own  horned  I  think  they 
went  right  Into  their  own  home.  I  don't 
remei^ber  ever  having  any  conversation  with 
her  about  the  reasons  abe  married  Tbomas 
Wilson." 

Sarah  Craig,  a  daughter  of  Rol>ert  Craig, 
with  whom  plalntlfT  lived  from  the  time  abe 
came  to  America  up  to  the  time  of  her  mar- 
riage with  Wilson,  testifies,  in  answer  to 
Mr.  Ottofy:  "Q.  Do  you  know  what  business 
he  has  been  In  out  at  St  LoulsY  A.  The 
furniture  business.  Q.  Was  his  residence 
ever  known  as  any  other  place  ISian  St  Lou- 
is? A.  Not  to  my  knowledge;  no,  sir." 
Again;  "Q.  Do  you  know  Anthony  MacAI- 
Ister?  A.  Tes,  sir;  be  was  my  uncle.  Q. 
Did  you  ever  bear  him  speak  of  Mr.  James 
Craig?  A.  I  have  heard  him  here  say,  when 
he  came  to  see  mother,  that  he  stopped  In  to 
see  him  when  In  St  Louis." 

Plaintiff  offered  In  evidence  the  will  at 
James  Craig,  duly  admitted  to  probate  In  the 
probate  court  for  the  city  of  St  Louis.  Ma, 
April  5,  1887,  In  vrords  and  flgares  aa  fol- 
lows: 

**In  the  name  of  Ctod.  Amen:  I,  tbe  vaAac- 
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signed,  James  Oralg,  widows,  of  tbe  city 
of  St.  Louis,  do  make,  publish,  and  declare 
the  followtng  to  be  my  last  will  and  testa* 
meut,  hereby  revoking  and  aDnnlllng  all  fbr- 
mer  wills  and  codicils  by  me  made.  Snbject 
to  the  payment  of  my  Jast  debts  and  the 
expenses  ct  my  funeral,  I  dispose  of  my  en- 
tire estate  In  the  following  manner,  to  wit: 
I  glTe  and  beqaeath  the  sum  of  one  dollar, 
and  no  more,  to  my  sod,  William  John  Oralg. 
I  give  and  bequeath  my  personal  estate, 
share  and  share  alike,  to  my  two  daughters, 
Mary  Louise  and  fcmma  Craig.  I  give  and 
devise  my  real  estate,  whoever  situated,  In 
equal  shares  to  my  said  two  daughters,  Mary 
Louise  and  Bimma  Oralg.  for  and  during 
their  natural  life.  On  the  death  of  any  one 
of  them,  I  doTlse  half  of  my  said  real  es- 
tate absolutely  to  Oie  child  or  children  left 
by  her.  Should,  however,  such  daughter  of 
mine  die  without  leaving  Issue,  then  all  of 
my  said  real  estate  riiall  go  to  my  survlTlng 
daughter  for  and  during  her  natural  life, 
and.  upon  tbe  death  of  such  Burrlving  daugh- 
ter of  mine,  to  her  child  and  children  abso- 
lutely. Should,  further,  such  surrlvlng 
daughter  of  mine  also  die  without  leaving 
Inne,  then  all  my  aforesaid  real  estate  shall 
go  In  equal  shares  to  my  brothers  and  sis- 
ters, or  ' their  legal  representatives.  Tbe 
forgoing  devise  to  my  daughters  shall  be 
condltlmied  that  they  or  the  survivor  shall 
annually  expend  920  for  keeping  In  order  my 
burial  lot  In  Oalvary  Cemetery,  St.  Louis. 
Missouri  Finally,  l'  appoint  my  said  daugh- 
ters aecutors  of  this  my  last  will  and  testa- 
ment, without  b^g  required  to  give  bond 
for  the  administnttlon  of  my  estate.  In  wit- 
ness whereof  I  have  herelnto  set  my  hand 
at  the  dtr  of  St  Louis,  Missouri,  this  11th 
day  of  December,  1893.       James  Craig." 

PlalntifFs  counsel  next  offered  In  evidence 
the  election  of  Margaret  Wilson,  alias  Crafg, 
widow  of  said  James  Craig,  to  take  a  child's 
part  In  lien  of  dower,  which  was  shown 
to  be  duly  recorded  In  the  recorder's  office 
of  tbe  city  of  St  Lonls,  Mo..  May  14.  1897, 
and  In  probate  court  of  the  city  of  St  Louis, 
May  26,  1807,  and  which  is  as  follows: 
"In  the  Probate  Court  of  the  Olty  of  St 
Louis,  State  of  Missotirl.  In  the  Matter 
of  James  Craig,  Deceased.    No.  22,951. 

"State  of  Missouri,  Olty  of  St  Loula— ss.: 
Know  an  men  by  these  presents,  that  I,  Mar- 
garet Wilson,  alias  Craig,  of  the  city  of 
Oatasauqua,  county  of  Lehtgb,  state  of  Penn- 
sylvania, tbe  lawful  widow  of  James  Craig, 
deceased,  late  of  the  city  of  St  Louis,  Mis- 
souri, whom  I  have  but  one  child  living, 
namely,  William  John  Craig,  do,  In  lieu  of 
dower  of  the  one-third  part  of  all  lands 
whereof  my  said  husband  died  seised  of  an 
estate  of  Inheritance,  hereby  elect  to  be  en- 
dowed absolutely  in  a  share  of  such  lands 
equal  to  the  share  of  said  child  of  my  said 
deceased  husband,  pursuant  to  sections  4523 
and  4S24  of  the  Bevlsed  Statutes  of  the 
State  of  MlasoarU  hereby  Intending  to  elect 


to  be  endowed  absolutely  fak  both  the  lands 
and  personal  estate  of  said  deceased  in  a 
share  equal  to  tiie  share  of  a  child  of  said 
deceased,  namely,  net  one-half  of  all  of  said 
estate. 

"[Signed]  Margaret  Wilson,  alias  Oralg. 

"State  of  Pennsylvania.  County  of  Lehigh 
—SB.:  On  aiB  8th  day  of  May,  1897,  before 
me  personally  appeared  Margaret  Wilson, 
alias  Oralg.  to  me  known  to  be  the  person  de- 
scribed In  and  who  «ecuted  the  foregoing 
Instrumoit  and  acknowledged  that  sbe  ex- 
ecuted the  same  as  her  free  act  and  deed. 
In  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal,  at  my  office  in  Lehigh 
county,  Pennsylvania,  the  day  and  ysar  first 
above  written. 

"[Signed]  A.  M.  Ulrlch, 

"Justice  of  the  Peace." 

It  Is  admitted  between  the  parties  that 
James  Oralg  died  seised  of  an  estate  of  In- 
heritance in  fee  simple  In  the  property  de- 
scribed in  the  petition  and  that  It  Is  worth 
the  sum  of  922,000.  It  Is  also  admitted  that 
there  is  a  deed  of  trust  on  a  part  of  this  real 
estate  as  described  In  the  petttion. 

This  was  substantially  the  testimony  upon 
which  this  cause  was  submitted  to  the  court 
At  least,  It  is  a  sutBdent  recitation  of  the 
testimony  upon  the  only  controverted  ques- 
tion in  this  cause  to  Intelligently  discuss  the 
errors  complained  of  by  tbe  appellant.  The 
court  made  Its  finding  upon  the  Issues  for  the 
defendanto,  and  dismissed  plaintiff's  petition; 
and  from  this  Judgment  the  cause  is  by  ap- 
peal presented  to  this'  court  for  determina- 
tion. 

This  is  an  action  on  the  part  of  plaintiff 
for  partition,  and  there  la  but  one  question 
to  be  determined  In  this  controversy:  Was 
the  testimony  introduced  In  this  cause  suffi- 
cient to  bar  the  recovery  by  plaintiff,  Mrs. 
Wilson,  of  her  alleged  interests  in  tbe  lauds 
of  the  deceased,  James  Oralg?  The  defense 
to  her  right  of  action  In  this  cause  Is  fully 
set  forth  in  the  answer  of  respondents,  and 
Is  based  upon  the  provisions  ot  section  4532, 
Rev.  St  1889,  which  provides:  "If  a  wife 
voluntarily  leave  her  husband  and  go  away 
and  continue  with  an  adulterer,  or,  after 
being  ravished,  consent  to  the  ravlsher,  she 
will  be  forever  barred  from  having  her  Joint- 
ure or  dower,  unless  her  husband  be  volun- 
tarily reconciled  to  her,  and  suffer  her  to 
dwell  with  Mm."  It  will  be  observed  that 
this  statute  was  enacted  for  a  wise  and 
wholesome  purpose.  It  was  Intended  to  an- 
nounce a  principle  of  sound  morality  and 
public  policy.  The  court  in  the  case  of 
Hoyt  V.  Davis,  21  Mo.  App.  235,  very  appro- 
priately announces  the  purpose  and  object  of 
this  statute.  It  said:  "That  principle  Is 
that  the  wife,  who  wholly  repudiates  her 
marital  obligation  by  abandoning  her  hus- 
band and  living  with  an  adulterer,  and  who 
is  not  subsequently  received  back  by  him, 
forfeits  thereby  all  right  and  Interest  in  his 
estato  after  deaUi,  of  whatever  deacr^on. 
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which  the  law  vests  In  her  In  her  character 
of  wife.  She  cannot  repudiate,  while  her 
husband  lives,  all  die  obligations  ot  the  mari- 
tal relations,  and  take  all  the  bene&ts  which 
remain  after  be  dies."  The  question,  and 
the  only  question,  with  which  we  have  to 
deal  In  this  ease,  Is  the  application  of  the 
facts  to  the  true  spirit  and  meaning  of  this 
statute.  As  to  the  construction  of  this  stat- 
ute, and  the  facts  to  be  shown  in  order  to 
fall  within  Its  provisions,  we  are  of  the  opin- 
ion that  the  American  courts  are  practically 
harmonious. 

The  tenns  of  this  statute,  "If  a  wife  vol- 
untarily leave  her  husband  and  go  away," 
has  been  the  subject  of  much  discussion  by 
the  courts  of  this  state,  as  well  as  oth»  Juris- 
dictions. We  deduce  the  true  rule  from  the 
best  considered  cases  npon  this  subject  to 
be  that  it  is  not  necessary  that  there  should, 
be  any  special  form  adopted  In  the  leaving 
and  separation;  but  any  separation,  which  is 
demonstrated  by  her  acts  and  conduct  to  be 
voluntary,  and  which  ia  not  brought  about 
by  the  acts  of  the  husband,  or  by  any  re- 
straint upon  her  person,  fully  meets  the  pro- 
vision that  she  must  volmitarlly  leave  her 
husband.  The  leading  case  In  this  state, 
discussing  the  application  of  this  statute  in 
respect  to  the  bar  of  the  interest  of  the 
wife  in  the  lands  of  her  deceased  tattsband, 
Is  the  case  of  McAllster  v.  Novenger  et  al., 
34  Mo.  It  reviews  all  the  anthorltleB 

on '  the  snbjec^  and  finally  announces  this 
doctrine,  which  we  think  Is  In  perfect  har^ 
mony  with  the  moral  principle  sought  to  be 
preserved  by  the  Matute.  The  court  aaya: 
"Adultery  is  the  main  offense  which  causes 
the  forfeiture.  From  motives  of  polity,  the 
law  has  deemed  It  wise  to  restrict  the  for^ 
felture  to  cases  where  the  vrlfe  lived  separate 
and  apart  from  her  husband.  It  Is  manifest- 
ly wise,  if  the  husband  and  wife  continue  to 
live  together  till  the  death  of  the  husband, 
to  let  the  scene  close  with  bis  death,  and  to 
preclude  the  heir  from  making  Inquliy  as  to 
the  conduct  of  the  wife  when  tiie  ancestor 
had  not  complained.  Bnt  when  a  separation 
takes  place  by  mutual  consent,  or  the  witb 
willingly  and  voluntarily  lives  apart  front 
her  husband,  and  afterwards  Uvea  in  adul- 
tery, and  no  subsequent  recondllatltnt  takes 
place,  both  reason  and  authority  concur  In 
holding  that  she  is  barred  from  claiming 
dower  in  her  deceased  husband's  estate." 

The  case  of  Payne  t.  Dotson,  81  Mo.  145, 
51  Am.  Rep.  225,  cited  and  earnestly  relied 
npon  by  appellant,  does  not  in  any  way  con- 
flict with  the  McAllster  Case,  supra.  It 
quotes  approvingly  that  case.  It  simply 
uses  the  terms  of  the  statute,  and  announces 
that  the  separation  and  leaving  of  the  wife 
must  be  her  voluntary  act.  This  Is  true,  but 
these  requirements  of  the  statute  need  not 
necessarily  be  shown  by  any  particular  form 
of  voluntarily  taking  leave  of  her  husband; 
but  if  such  requirements  do  not  concur  in 
form,  but  do  in  substance,  it  is  within  the 


spirit  and  meaning  of  that  statute.  This 
principle  Is  clearly  announced  and  conceded 
by  one  of  the  ablest  Jurists  this  nation 
ever  produced.  Ohlef  Justice  Marshall,  In 
the  case  of  Stegall  Stegall,  2  Brock.  257, 
Fed.  Cas.  No.  13,351,  In  speaking  upon  prac* 
tlcally  the  same  provisions  as  appear  in  our 
statute,  says:  "The  words  of  the  act  of  as- 
sembly are:  'But,  if  a  wife  willingly  leave 
her  husband,  and  go  away  and  continue  with 
her  adulterer,  she  shall  be  barred  forever  of 
action  to  demand  her  dowo*,  that  she  ought 
to  have  of  her  husband's  lands,  if  she  be 
convicted  thereupon,  except,'  etc.  1  Rev.  Coae 
1819,  p.  404,  c.  107,  S  10.  So  far  as  respects 
that  part  of  the  provision  which  relates  to  the 
wife's  willingly  leaving  her  husband,  I  think 
it  Is  satisfied  by  any  separation  which  is  vol- 
untary on  her  part;  and  I  think  any  separa- 
tion voluntary  which  is  not  brought  about  by 
bis  act  or  by  any  restraint  on  her  pnson. 
In  this  case.  It  does  not  appear  that  her  per- 
aoa  was  restrained,  and  the  authori^  of  ber 
parents  ceased  on  her  marriage.  Her  hjia- 
band  wished  her  to  accompany  him,  and  abe 
refused.  The  separation  must  therefore  be 
considered  as  voluntary  on  her  part  TbB  re- 
port that  he  was  married  with  another  wmnan 
does  not  justify  her  refusal  to  accompany  him, 
because  It  was  not  true  In  fact,  and  sbe 
ought  not  to  have  acted  upon  it  But,  If 
his  real  situation  was  such  as  to  justi^ 
separation,  it  could  not  Justify  ber  subse- 
quent cTOiduct  That  was  incompatible  with 
the  continuance  of  her  claims  on  him  am  a 
husband." 

We  take  It  that  the  role  la  and  cor^ 
rectly  settled  in  this  atate  aa  to  the  construc- 
tion of  the  statute  under  discussion.  It  only 
remaina  to  an>ly  the  facta  aa  Indicated  by 
the  t«timony  Introduced  In  thla  cave.  Tlie 
only  controverted  Issue  In  thla  caae  la  <nw  ot 
fact.  It  Is  needlesa  to  dte  auQuxltlM  npcm 
the  well-aettled  practice  of  thla  court  that, 
In  reviewing  the  action  of  tiie  trial  court 
upon  its  findings  upon  pure  queatloiu  of  fact, 
thla  court  irilt  di^er  to  the  result  of  the 
findings  of  the  trial  court  Taylor  r.  Crock- 
ett, 123  Mo.  800,  27  8.  W.  820.  We  shall  not 
underiakft  to  discuss  In  detail  the  evidence 
as  applicable  to  the  only  laaue  In  thla  cause.. 
We  have  quoted,  substantially,  the  evldoico 
pertinent  to  this  Issue,  as  furnished  by  tba 
statements  of  counsel  for  both  appellants 
and  respondents,  and  will  aay  In  respect  to 
such  testimony,  after. a  careful  considera- 
tion of  It,  ttat  it  la  sufficient  to  m-wfort  the 
finding  of  the  trial  court  It  appears  that 
James  Gralg  and  the  present  philntitr.  Mm. 
Wilson,  were  married  in  Ireland  more  than 
70  years  ^o.  He  desired  to  come  to  Amer- 
ica. Nothing  Is  disclosed  that  up  to  the  time 
ot  his  leaving  Ireland  there  was  any  trouble 
between  them  aa  man  and  wlf&  He  trIeA 
to  have  her  accompany  Um.  She  declined 
on  account  of  ill  health.  His  leaving  Ire- 
land, as  disclosed  by  the  evidence,  vraa  not 
an  abandonment   Thla  la  made  evident  by 
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bis  writing  her  very  ktndly,  after  reaching 
this  country.    He  wrote  her  two  letters. 
These  letters  are  not  In  evidence;  but  Mrs. 
Wilson  admits  that,  so  far  as  they  related 
to  her,  they  were  kind  and  appropriate  from 
1  husband  to  a  wife.    The  second  letter 
made  some  mde  reference  to  her  parents. 
This  letter  was  dl«^cussed.   She  never  re- 
eponded  to  It   James  Craig  finally  took  up 
his  abode  in  St  Louis.  In  lUdfi  Mrs.  Wilson, 
then  the  wife  of  James  Oralg,  reached  this 
country,  nnd  for  a  number  of  years  her 
principal  stopping  place  was  at  the  home  of 
Robert  Craig,  In  Pennsylvania.   The  testi- 
mony of  Mrs.  Wilson  Indicates  clearly  that 
after  the  receipt  of  that  second  letter  she 
never  Intended  to  live  with  James  Craig  as 
her  husband.   This  clearly  appears  from  her 
testimony  In  cfaleC,  and  Is  emphasized  by  her 
testimony  upon  croBS-examlnatiou.   No  one 
can  read  ttie  testimony  In  tiila  case,  and 
reach  any  other  conclusion  than  that  Mrs. 
Wilson  Craig  knew  the  residence  of  her  hus- 
band James  Craig;  and,  while  we  do  not  I 
fully  commend  the  conduct  of  James  Craig,  I 
had  ehe  sincerely  wanted  to  resume  her  re-  | 
latlons  with  him  aa  husband  and  wife,  she  : 
coald  easily  have  done  so,  and  in  all  prob-  ! 
ability  wquld  hare  been  living  with  him  at  | 
the  time  of  his  deatti.  I 
The  testimony  oi  her  son,  William  JcAn  ! 
Craiic  aa  to  the  $20  In  money  lie  obtained  { 
from  his  fatlier,  through  hte  ancle,  Robert 
Gralg.  the  Incident  of  James  Craig  visiting 
Philadelphia,  and  giving  the  dai^hter'  of 
liobert  Craig  a  gold  pencil  and  $25  in  money. 
t<^ther  with  the  correspondence  between  the 
ramily  Of  Rob«t  Cra^  and  Jftmes  Craig, 
with  the  other  fftcts  Indicated  by  the  testl-  I 
mony,  very  well  support  the  theory  that  I 
plaintiff,  Mrs.  Wilson  Craig,  knew  that  her  I 
hasb,ind  was  alive  and  residing  In  St  lionia.  ' 
She  says  that  hw  marriage  to  Wilson  (wbleb 
was  adulteroas  by  reason  of  having  a  legal 
busbnnd  living)  was  occasioned  by  Robert 
Craig  telling  her  that  James  was  dead;  and 
then  follows  that  unreasonable  statement 
that  Robert  afterwards  told  her  he  meant 
that  James  was  dead  as  to  her.   The  court 
was  not  bound  to  believe  this  statement,  in 
view  of  all  the  other  testimony  Indicating 
that  she  neva  expected  to  become  reconcil- 
ed to  her  lawful  hnaband.  From  the  time  of 
the  receipt  ot  the  second  letter  from  her 
husband,  it  Is  apparent  that  she  was  then 
determined  never  to  live  with  him,  and  was 
simply  waiting  for  tfie  happening  of  the  con- 
ditions wUch  her  advisers  had  Impressed 
her  would  release  her  before  God  and  man. 
We  are  unable  to  reach  any  other  conclusion 
tluin,  if  she  had  been  possessed  of  that  high 
ennceptlfm  of  the  marital  relations  all  good 
^ives  should  hav^  she  would  have  been 
living  witb  Jamea  Craig  at  the  time  of  his 
death. 

It  must  be  remembered  that  the  domicile 
of  the  husband  should  be  the  df»nlcile  of  the 
wife.    James  Craig  had  requested  her  to 
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accompany  him  to  America.  After  her  ar- 
rival, conceding  that  James  Craig's  conduct 
was  not  in  every  respect  proper,  yet  she 
knew  his  residence,  and,  If  she  expected  to 
share  In  his  accumulations,  his  residence 
should  have  been  made  hers.  In  the  case  of 
Messenger  v.  Messenger,  66  Mo.  329,  the 
court  vefy  appropriately  refers  to  the  duty 
of  the  wife.  Judge  Napton,  speaking  for  the 
court,  says:  "W^e  have  supposed  It  was  the 
duty  of  the  wife  to  live  with  her  husband, 
and  abide  by  his  fortunes,  in  sickness  and 
health,  In  poverty  and  riches,  to  make  his 
will  her  law,  where  It  is  not  in  conflict  with 
the  law  of  God.  ♦  ♦  •  The  question  is 
one  of  desertion,  and  we  hold  that  the  wife 
is  bound  to  follow  the  fortunes  of  her  bus- 
band,  and  to  live  where  he  chooses  to  live, 
and  in  the  style  and  manner  which  he  may 
adopt;  and  such  will  be  the  determination 
of  a  wife  who  is  devoted  to  her  husband,  and 
who  does  not  assume  to  be  wiser  than  be  K*' 

The  trial  court  had  the  right  to  analyze 
the  testimony  submitted  to  It  In  this  cause. 
It  was  the  trier  of  the  facts,  nnd.  In  determine 
Ing  the  weight  to  be  attached  to  such  testi- 
mony, took  into  consideration  the  reasonable 
probabIlll7  of  its  truth.  The  findings  of  the 
court  were  for  the  defendants,  and.  If  the 
testimony  reasonably  supports  those  findings, 
It  would  not  be  in  harmony  with  the  pur^ 
poses  of  the  statute  herein  discussed  to  per- 
mit plaintiff,  Mrs.  Wilson  Cra^,  after  a 
voluntary  separation  from  James  Craig  for 
more  than  60  years,  and  part  of  the  time  liv- 
ing in  adultery  with  Thomas  Wilson,  having 
nothing  to  do  with  the  accumulation  of  the 
property  sought  to  be  partitioned,  to  recover 
an  Interest  in  such  property. 

Entertaining  the  views  as  herein  expressed, 
the  Judgment  of  the  triai  court  will  be  af- 
firmed. All  concur. 


PBTBR  et  al.  v.  BTRIp}  et  al. 

(Supreme  Gonrt  of  Missouri,  Dirlsion  No.  2. 

Jane  9,  1903.) 

HUSBAND  AND  WIPE— CONVEYANCE  OF 
WIFE'S  liAND-^OINT  DEED. 

1.  A  deed  of  a  married  woman's  land  was 
signed  and  acknowledged  by  both  herself  and 
her  husband,  and  throughout  the  same  the  gran- 
tors were  referred  to  as  "parties"  of  the  first 
part  and  in  the  plural  number.  The  husband 
acknowledged  that  he  signed  the  same  ae  his 
"free  act  and  deed,"  and  after  the  conveyance, 
and  during  the  life  of  both  husband  and  wife, 
they  made  no  claim  to  the  property,  or  that  the 
deed  was  inTalid.  Held,  that  such  deed  was 
the  Joint  deed  of  both  husband  and  wife,  un- 
der Rev.  St  1879,  S  (KK),  providing  that  a  hus- 
band and  wife  may  convey  the  real  estate  of 
the  ivife  by  their  joint  deed,  etc.,  though  the 
husband's  name  did  not  explicitly  appear  in  the 
introductory  clan-se  thereof. 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; A.  M.  Woodson,  Judge. 

Action  by  Robert  N.  Peter  and  another 
against  Cecelia  Byrne  and  others.    From  a 

1 1-  See  HustwDd  and  Wife,  vol.  26,  Ceat  Dls.  H 
716,  7».  .         -V,  ^  „ 
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Judgm«it  In  favor  <jit  defendants,  plaintiffs 
appeal  Affirmed. 

Vorles  &  Vorles  and  S.  P.  Reynolds,  for 
appellants.  Hayues  &  Corby  and  B.  B.  Vine- 
yard, for  respondents. 

Statement 

FOX,  J.  On  the  81st  day  of  Augost,  1900, 
plaintiffs  filed  tbelr  petition  In  the  Buchanan 
county  circuit  court,  which  Is  as  follows: 

"Plaintiffs  state  that  on  the  lat  day  of  Au- 
gust, 1899,  they  were  and  still  are  tbe  own* 
era  in  fee  and  entitled  to  the  possession  of 
the  north  fifty-six  (56)  feet  of  lots  six  and 
seTen  (6  and  7),  in  block  thirty  (30),  in  St 
Joseph  Improvement  Company's  addition,  an 
addition  to  the  city  of  St  Joseph,  In  Buchan- 
an county,  Missouri;  that,  being  so  entitled 
to  the  possession  of  said  real  estate,  defend- 
ants on  the  2d  day  of  Angust  1809,  entered 
Into  possession  of  the  premises  and  unlaw- 
fully withhold  from  plaintiffs  the  possessloQ 
thereof,  to  their  damage  in  the  sum  of  one 
hundred  dollars  ($100.00);  that  the  monthly 
rents  and  profits  of  said  real  estate  are  five 
($5.00)  dollars  per  month.  Plaintiffs  further 
state  that  defendants  George  A  Byrne  and 
Marie  L.  Byrne  are  minors,  and  that  defend- 
ant Cecelia  C.  Byrne  Is  their  guardian  and 
curator,  duly  appointed  bj  the  probate  court 
of  Bucbanan  county.  Plaintiffs  therefore 
pray  that  Judgment  be  rendered  for  one  hun- 
dred  ($100.00)  dollars  damages,  and  tor 
monthly  rents  and  profits  in  the  sum  of  fire 
($5.00)  dollars  per  month,  and  for  all  other 
and  proper  relief."  On  September  18,  1900, 
and  during  the  regular  September  term,  1900, 
of  said  circuit  court,  defendants,  and  each  of 
tbem,  filed  their  apswer,  whicb  Is  a  general 
denial. 

It  is  admitted  in  this  cause  that  SaraU  M. 
Peter  Is  the  common  source  of  title;  also, 
that  Sarah  M.  Peter,  the  mother  of  plalutlfFs, 
was  married  to  Armenlus  Peter  at  the  time 
she  acquired  this  property  by  a  general  war- 
ranty deed,  and  continued  to  be  bis  wife  un- 
til her  death.  It  was  shown  by  the  testimony 
that  appellants  wwe  the  only  cblldL-eu  and 
heirs  at  law  of  Sarah  M.  Peter,  the  common 
source  of  title. 

Defendants  introduced  in  evidence  the  fol- 
lowing deed  to  Annie  Oatman: 

"This  deed,  mnde  and  entered  into  this  fif- 
teenth day  of  October,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-three,  by 
and  between  Sarah  M.  Peter,  wife  of  Ar^ 
menlus  Peter,  of  the  county  of  Buchanan  and 
state  of  Missouri,  of  the  firat  part,  and  Annie 
Oatman,  wife  of  John  A.  Oatman,  of  the 
county  of  Buchanan  and  state  of  Missouri, 
of  the  second  part,  witnesseth:  Tbat  the  said 
parties  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  five  hundred  dollars  to 
them  in  hand  paid  by  the  said  parties  of  the 
second  part,  the  receipt  whereof  Is  hereby 
confessed  and  acknowledged,  have  given, 
granted,  bargained,  and  sold,  and  by  theot 


presents  do  give,  grant,  bargain,  sell,  and 
owvey,  and  confirm  unto  the  said  .parttee 
of  the  second  part  and  to  tiielr  b^ra  and 
assigns,  forever,  the  certain  tracts,  pleceB. 
wr  parcels  of  land  lying  and  being  In  the 
county  of  Buchanan  and  state  of  Ulssoorl, 
to  wit,  fifty-six  feet  of  the  north  end  of  lots 
six  and  seven  In  block  thirty  (30),  in  the  St 
Joseph  Improrement  Company's  addition  to 
the  city  of  St  Joseph,  to  have  and  to  bold 
the  said  tract- placet  or  parcel  of  land,  with 
all  the  privileges  and  appurtenances  there- 
unto belonging  or  bt  any  wise  appertaining, 
unto  them,  tibe  said  parties  of  the  second 
part,  and  to  their  h^rs  and  assigns,  forever; 
and  tile  said  parties  of  the  first  pert  tm 
them,  their  hairs,  executors,  and  administra- 
tors, de  eovenent  and  agree  that  they  will 
-wammt  and  forever  defend  the  title  to  the 
sold  tract,  pleo^  or  parcel  of  land,  and  ev- 
ery part  thonot,  onto  them,  and  tiie  said 
parties  of  the  second  pert  tbehr  beirs  and 
assigns,  against  the  lawful  dalm  or  claims 
of  all  persons  whomsoever.  In  testimony 
wimeof  the  said  parties  of  the  first  part  bare 
hereunto  set  their  hands  and  seala  the  day 
and  year  first  herein  written. 

"fiarah  U.  Peter.  [Seal] 
"Armenius  Peter..  [Seal.] 
"State  of  Missouri,  Chanty  of  Bucbanan 
— es. :  On  this  sixteenth  day  of  October,  18S3, 
before  me,  a  notary  public  within  and  for 
said  county,  pnsonally  appeared  Sarah  M.. 
Peter  and  Armenius  Peter,  her  hosband,  to 
me  known  to  be  the  persons  described  In  and 
who  executed  the  within  and  foregoing  in- 
strument or  deed,  and  acknowledged  that 
they  executed  the  same  as  their  free  act  and 
deed.  Xb  witness  whereof  I  have  hereunto 
signed  my  name  and  afi3xed  my  official  seal 
at  my  office  In  said  county  the  day  and  year 
last  aforesaid. 

"My  term  of  office  expiree  January  24,  A. 
D.  1887. 

"[Seal.]  John  P.  Tyler, 

"Notary  Public  of  Buchanan  County  In  ttie 
State  of  Missouri." 

To  the  introduction  of  which  deed  In  evi- 
dence plaintiffs  objected,  because  this  Is  a 
deed  of  a  married  woman,  and  her  husband 
is  not  Joined  with  ber  as  grantor  In  ttils 
deed,  and  the  same  is  void,  because  at  that 
time  a  married  woman  could  not  convey  her 
legal  estate  without  her  tau^nd  Joining  her 
as  sneb  in  the  deed.  The  court  overruled 
plaintiffs'  objection  and  admitted  said  deed 
in  evidence,  to  which  action  and  mlli^  of 
the  court  in  admitting  said  deed  In  evidence 
and  overruling  plaintiffs'  objections  thereto 
plaintiffs  then  and  there  excepted. 

X>efendant8  offered  in  evidence  a  general 
warranty  deed,  duly  executed  by  Annie  Oat- 
man and  John  A  Oatman,  her  husband,  dat- 
ed the  10th  day  of  September,  1884,  cooTey- 
Ing  the  property  herein  sued  for  to  all  of  the 
defendants  herein,  which  said  deed  was  in 
due  form  and  property  at^owledged,  on  said 
10th  day  of  September,  1884^  filed  f<w  reewd 
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October  IS,  18S4,  at  8  o'dock  and  mln- 

atea  p.  m.,  and  recorded  In  Book  180,  page 
231.  To  the  Introduction  of  aald  deed  In  evi- 
dence the  plaintiffs  objected.  The  court 
overruled  plaintiffs*  objections,  and  admitted 
said  deed  In  evidence,  to  which  action  of  the 
court  In  overruling  plaintiffs'  objecttons  to 
said  deed  and  admitting  the  same  in  evidence 
the  piaintura  then  and  there  excepted. 

This  was  substantially  the  evidence  upon 
which  this  cause  was  submitted  to  the  court 
At  the  May  term,  1901,  of  the  Buchanan 
county  circuit  eonrt,  the  court  rendered  judg- 
ment for  the  defendants,  and  plaintiffs  prose- 
cute tbelr  appeal  to  tbia  court,  and  tbli  cause 
li  now  before  us  for  review. 

Opinion. 

It  will  be  observed  that  this  is  a  suit  In 
ejectment  for  the  {MMsesaion  of  the  north  Q6 
feet  of  lota  6  and  7  In  block  90,  St  Joseph 
Improvement  Company's  addition  in  St.  Jo- 
seph, Mo.  At  tbe  trial  it  was  admitted  that 
Sarah  M.  Peter  was  the  common  source  of 
title;  also,  that  Sarah  M.  Peter,  tbe  mother 
of  plaintiffs,  was  married  to  Armenius  Peter 
at  the  time  she  acquired  this  property  by  a 
general  warranty  deed,  and  continued  to  be 
his  wife  until  her  death.  The  evidence  show- 
ed that  Sarah  M.  Peter  departed  this  life  on 
tbe  29th  day  of  November,  1889;  that  plain- 
tiffs Robert  N.  Peter  and  Tnrah  Duncan  were 
bw  only  children  and  heirs  at  law;  that  said 
Armenius  Peter  departed  tMa  life  on  the 
27tb  day  of  July,  1S99.  It  was  contended 
by  tbe  plaintiffs  at  the  trial  that  the  Peter 
deed  was  void  and  of  no  effect,  because  It 
purported  to  be  a  deed  of  a  married  woman 
conveying  her  real  estate  without  her  hus- 
band joining  her  as  a  grantor  in  the  deed; 
the  name  of  her  husband,  Armenius  Peter, 
not  appearing  In  said  deed  as  a  grantor. 
The  defendants  also  Introduced  a  deed  in 
evidence  from  Annie  Oatman  and  her  hus- 
band, purporting  to  convey  tbls  property  to 
defmidants.  The  evidence  also  showed  that 
defendants  had  had  poseessioQ  of  this  prop- 
erty 16  years.  There  is  only  one  question 
for  decision  in  this  cause,  viz.:  Is  this  In- 
strument of  writing  purporting  to  be  the 
deed  of  Sarab  M.  Peter  to  Annie  Oatman 
Totd?  If  said  deed  Is  void,  then  plaintiffs 
are  entitled  to  recover;  If  the  deed  Is  valid, 
they  are  not. 

At  the  close  of  the  evidence  in  this  cause 
plaintiffs  requested  the  court  to  declare  the 
law  as  follows:  "The  court  declarea  the  law 
to  be  that  the  deed  Introduced  in  evidence 
1^  defendants  from  Sarah  M.  Peter  to  Annie 
Oatman,  recorded  In  Book  130,  at  page  244, 
is  void  and  of  no  legal  effect  and  the  finding 
and  Judgment  must  be  for  the  plaintiffs." 
Tbe  court  refused  tbls  declaration  of  law, 
and  plaintiffs  duly  pi^served  their  exceptions 
to  tbe  action  of  the  court  This  instruction 
very '  sharply  presents  the  only  question  in- 
volved In  this  suit.  It  will  be  noted  that  tbe 
deed  before  us  for  construction  recites  that 


"Sarah  M.  Peter,  wife  of  Armenius  Peter,  of 
the  first  part"  Then  follows  the  granting 
clause:  "Wltneeseth,  fliat  the  said  parties  of 
the  first  part  In  consideration,"  etc.,  "have 
given,  granted,  bargained,  and  sold,"  etc. 
The  concluding  clause  of  this  deed  recites: 
"In  testimony  whereof,  the  said  parties  of 
the  first  part  have  hereunto  set  their  handa 
and  seals  the  day  and  year  first  herein  writ- 
ten." In  addition  to  this,  the  covenants  of 
warranty  in  this  deed  use  tbls  language: 
"The  said  parties  of  tbe  first  part  do  cove- 
nant," etc. 

Appellants  earnestly  Insist  that  this  deed 
was  Inoperative,  and  did  not  convey  the  title 
vested  in  Sarah  M.  Peter,  for  the  reason  .that 
she  was  a  married  woman,  and  that  the  deed 
upon  Its  face  does  not  show  that  her  hus- 
band joined  with  her  as  grantor  in  said  deed. 
Sarah  M.  Peter  was  the  owner  of  the  legal 
title  to  the  land  In  controversy  in  this  suit 
In  1883,  at  tbe  time  of  the  execution  of  this 
deed  by  Sarah  M.  Peter,  she  was  the  wife  of 
Armenius  Peter.  This  leads  to  the  inquiry 
as  to  ^e  provisions  of  the  statute  then  In 
force  in  respect  to  a  conveyance  of  the  real 
estate  of  the  wife  during  coverture.  Section 
669,  Rev.  St  1879,  the  law  In  force  at  the 
time  of  tbe  execution  of  this  deed,  provides: 
"A  husband  and  wife  may  convey  the  real 
estate  of  the  wife,  and  the  wife  may  relin- 
quish her  dower  in  the  real  estate  of  her  hus- 
band, by  their  joint  deed,  acknowledged  and 
certified  as  herein  provided;  but  no  covenant 
expressed  or  Implied,  in  such  deed,  shall  bind 
the  wife  or  the  heirs,  except  so  far  as  may 
be  necessary  effectually  to  convey,  from  her 
and  her  heirs,  all  her  right,  title  and  Interest 
expressed  to  be  conveyed  therein."  The  pro- 
visions of  this  statute  are  plain  and  unam- 
biguous. The  proposition  must  be  conceded 
that  to  convey  the  real  estate  of  the  wife, 
it  must  be  accomplished  by  the  Joint  deed  of 
the  husband  and  wife.  This  has  been  so 
ruled  in  numerous  cases  decided  by  this 
court  Huff  V.  Price,  50  Mo.  228;  City  of 
Marshall  v.  Anderson,  78  Mo.  87;  Brown  v. 
Dressier,  125  Mo.  589,  29  S.  W.  13.  It  wiU 
be  observed  that  the  defect  in  the  deed  be- 
fore us  for  construction,  if  it  can  be  called  a 
defect  appears  in  the  Introductory  clause. 
The  husband  signed  and  acknowledged  tills 
deed.  The  granting  clause,  the  covenant  of 
warranty,  and  tbe  testimonium  clause  of  tbe 
deed  use  terms  In  the  plural:  "Parties  of 
the  first  part"  We  have  now  confronting 
uB  tbe  one  vital  proposition:  Did  the  acts 
of  tbe  husband  In  respect  to  tills  deed  consti- 
tute such  a  joining  in  tbe  deed  as  to  make 
the  conveyance  operative? 

It  must  be  remembered  that  from  the  earn- 
est history  of  the  marriage  relation  husband 
and  wife  have  been  regarded  as  one.  The 
wife  at  all  times  has  labored  under  very 
strong  disabilities  In  respect  to  her  property 
rights.  As  civilization  advanced,  wisdom  has 
kept  pace  with  it;  hence  we  have  some  of  the 
I  ancient  shackles  removed  from  married  wo- 
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men,  whose  very  life  and  existence  was  bere- 
lofore  merged  Into  that  of  the  husband.  At 
the  time  of  the  execution  of  this  deed  the 
statute  quoted  was  in  force,  and  it  is  not 
deemed  an  unwise  provision;  for  it  had  in 
view  many  noble  purposes  other  than  the 
mere  imposition  of  a  disability.  One  of  the 
objects  was  to  harmonize  the  Interests  of 
husband  and  wife,  that  they  both  might 
Jointly  enjoy  the  property  owned  by  one  or 
the  other.  Another  was  that  this  enjoyment 
of  Interest  might  not  be  severed  without  the 
knowledge  and  acquiescence  of  both.  An- 
other was  the  protection  thrown  around  the 
wife.  In  respect  to  her  property,  that  in  the 
alienation  of  It  she  should  consult  the  hus- 
band, and  hove,  at  least,  his  concurrence  In 
the  sale,  by  Joining  her  in  the  conreyance  of 
It.  Another  was  the  protection  of  the  mari- 
tal interest  of  the  husband  In  the  property  of 
the  wife.  We  have  carefully  examined  the 
deed  Involrcd  in  this  suit,  and  have  reached 
the  conclusion  that  it  substantially  compiles 
with  the  spirit  of  the  statute,  which  requires 
the  husband  to  Join  in  the  deed  In  order  to 
convey  the  real  estate  of  the  wife.  They 
both  signed  and  acknowledged  this  deed,  and 
surrendered  possession  to  their  grantees,  who 
held  and  enjoyed  the  undisturbed  possession 
as  long  as  the  grantors  lived.  Their  acts  In 
this  respect  add  additional  force  to  the  words 
of  the  deed.  Their  acts  gave  a  practical  con- 
structlou  to  this  deed  that  It  was  a  Joint  In- 
strument, and  recognized  that  it  conveyed 
the  estate  intended  to  be  conveyed.  We  take 
it  that  the  construction  given  this  deed  by 
the  parties  Joining  in  it  Is  not  only  supported 
by  sound  reason,  but  by  the  weight  of  au- 
thority wherever  this  precise  question  has 
been  before  the  courts.  It  must  be  noted 
that  this  statute  is  dealing  with  the  real  es- 
tate of  the  wife;  simply  making  a  provision 
as  to  how  It  may  be  conveyed.  It  is  true 
that  the  husband  has  a  marital  interest, 
which,  when  he  Joins  in  the  deed.  It  is  sup- 
posed to  convey;  but  It  must  be  remem- 
bered that  the  husband  is  not  laboring  un- 
der any  disabilities,  and,  as  to  his  acts  in  the 
execution  of  a  deed,  they  will  be  construed 
most  strongly  against  him.  In  his  acknowl- 
edgment of  this  deed,  he  says  it  Is  bis  "free 
act  and  deed."  He  was  presumed  to  know 
the  contents  of  it,  and  was  presumed  to 
know  the  purposes  for  which  it  was  executed. 

We  start  out  In  the  discussion  of  this  prop- 
osition, supported  by  tbe  elementary  prin- 
ciple "that  every  deed  must,  if  possible,  be 
made  operative."  In  the  case  of  Elliot  v. 
Sleeper,  2  N.  H.  525,  one  of  the  earliest  cases 
on  this  subject,  the  doctrine  Is  very  clearly 
announced.  It  was  said  by  the  court  in  that 
case:  "And  for  the  purpose  of  our  present 
Inquiry  it  may  be  admitted  that  the  usage, 
however  diversified  In  Its  forms,  always  re- 
quires the  husband  and  wife  so  far  to  Join 
aa  to  convey  at  the  same  time,  on  the  same 
paper,  and  both  in  language  suitable  to  pass 
the  title  of  real  estate.   Whether  this  req< 


ulsltlon  has  here  been  fulfilled  Is  a  question 
of  some  difficulty,  on  both  authority  and  prin- 
ciple. It  cannot  be  doubted  that  the  sig- 
nature, sealing,  and  acknowledgment  of  this 
deed  by  the  husband,  being  on  the  same  paper 
with  those  of  the  wife,  and  In  tbe  usual 
form,  are  In  themselves  sufficient  But  it  is 
objected  that  be  is  not  named  In  the  deed  as 
a  grantor,  and  that,  without  being  so  named, 
the  deed  Is  not  bis  deed,  and  In  respect  to 
him  is  altogether  Inoperative.  But  It  seems 
well  settled  that  whoever  signs  and  delivers 
an  unsealed  writing  is  twund  by  tbe  promises 
contained  in  it,  though  bis  name  may  not  ap- 
pear on  the  paper,  except  In  his  signature. 
Little  T.  Weston,  1  Mass.  158;  Flsbra-  v.  Les- 
lie, 1  Es.  Cases,  426.  This  seems  founded  on 
the  obvious  and  reasonable  principle  that  such 
acts  amount  to  an  adoption  of  all  which  pre- 
cedes the  signature,  and  that  no  other  legiti- 
mate cause  for  these  acts  can  be  assigned 
than  a  design  to  make  all  the  promises  to 
which  the  signature  Is  affixed  the  promises 
of  the  subscriber.  *  *  *  In  sealed  Instru- 
ments, such  as  bonds  and  wUls,  tbe  same 
principle  applies,  and  appears  to  be  supported 
by  numerous  authorities." 

To  the  same  effect  la  Woodward  t.  Seavo:, 
38  N.  H.  29.  It  will  be  noted  that  the  case 
of  Elliot  V.  Sleeper,  supra.  Is  reaffirmed.  The 
court  said:  "In  this  case  Hannah  I.  Wood- 
ward owned  the  land,  and  in  order  to  con- 
vey her  right  It  was  necessary  that  her  hus- 
band should  Join  with  her  in  the  conveyance. 
Her  separate  deed  would  be  void,  and  con- 
vey no  title.  The  husband's  name  does  not 
appear  In  the  body  of  the  deed,  but  tliere  ia 
a  clause  purporting  to  release  Hannah  I. 
Woodward's  right  of  dower,  and  alt  her  other 
rights  In  the  premises.  In  which  she  Is  de- 
scribed as  wife  of  the  grantor.  It  therefore 
appears  on  the  face  of  the  deed  that  she  was 
a  married  woman,  and  consequently  that  to 
give  her  conveyance  effect  it  was  necessary 
her  husband  should  join  In  the  deed.  Her 
husband  signed  and  sealed  the  deed.  This 
would  seem  to  bring  the  present  case  very 
distinctly  within  the  authority  of  ElUot  v. 
Sleeper,  2  N.  H.  S25.  In  that  case,  as  bi 
this,  the  land  belonged  to  the  wife;  the  deed 
purported  to  be  her  sole  conveyance,  but  was 
signed  and  sealed  by  her  and  her  husband: 
and  she  Is  described  as  being  tbe  wife  of 
Nathaniel  Brown,  who  signed  and  sealed  the 
deed.  From  this  the  court  say  It  appears 
that  It  was  necessary  be  should  Join  with 
her  In  the  conveyance.  So  It  appears,  from 
the  deed  in  the  present  case,  that  Hannah  L 
Woodward  was  a  married  woman,  and  that 
to  make  her  deed  operative  it  was  necessaiy 
her  husband  should  Join  In  the  conveyance." 

In  Connecticut  the  Supreme  Court  made 
application  of  a  statute  very  similar  to  ours 
upon  this  subject.  In  dlscu^ng  this  question 
It  said:  "The  petitioner  insists  that  the  ab- 
sence of  the  names  of  the  two  husbands  from 
the  body  of  the  deed  invalidates  the  conv^- 
ance  so  for  aa  tbe  interest  of  their  respective 
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wives  Is  concerned,  and  a«kB  for  the  removal 
of  the  cloud  thereby  placed  upon  his  title 
But  this  claim  is  without  foundation.  Ex- 
cept in  cases  where  there  l8  a  statutory  re- 
quirement of  some  other  or  further  formality, 
the  act  of  signing  a  written  contract  la,  aa  a 
matter  of  law,  the  adoption  of  all  that  la 
contained  therein—the  assumivtloa  of  all  the 
obligations  which  its  language  expresses.  No 
other  hitent  can  be  legitimately  imputed  to 
the  signer,  and  wheoever  It  la  permissible  the 
law  will  give  effect  to  such  Intent  Oar  stat- 
ute provides  that  'all  conveyances  of  the  real 
estate  of  maiTied  women  executed  by  them 
jointly  with  their  husbands,  and  duly  acknowl- 
od^fil  and  recorded,  shall  be  valid  and  ef- 
fectual to  transfo-  such  estate.'  The  land 
was  the  property  of  the  wife.  Power  to  con- 
vey is  given  to  her,  to  be  effectually  exercised, 
It  Is  true,  only  when  the  husband  Joins  In  the 
execution— when  he  signs  her  deed  of  con- 
veynnce  and  duly  acknowledges  the  act.  By 
sigulDg.  be  gives  proof  that  he  has  had  an 
opportunity  to  protect  her  from  an  improvident 
contract,  and  tbat  he  snrrenders  to  her  gran- 
tee all  tbe  right,  title,  and  Interest  which  he 
as  husband  has  In  tbe  land."  Pease  v.  Bridge, 
49  Conn.  58. 

The  statute  referred  to  in  this  case  i»  snb- 
stantially  ours.  Its  terms  vary  somewhat. 
It  provides  that  "all  conveyances  of  the  real 
estate  of  married  women  executed  by  them 
Jointly  with  their  husbands,  and  dnly  ac- 
knowledged and  recorded,  shall  *  •  • 
transfer  the  estate."  Our  statute  uses  tbe 
term,  "by  their  joint  deed  acknowledged  and 
certified  as  herein  provided."  Both  statutes 
require  a  conveyance,  and  It  most  be  executed 
and  acknowledged.  This  case,  construing  the 
efTect  of  a  conveyance  similar  to  the  one  be- 
fore us.  with  a  statute  ao  nearly  like  ours. 
Is  very  strong  avE^rt  to  file  amduslon  we 
have  reached  In  this  cause. 

In  tbe  case  of  Schley  v.  Pullman  Gar  Oo. 
(C.  C.)  25  Fed.  800,  tbe  language  Is  so  ap- 
propriate to  the  facts  in  this  case  that  ^re 
quote  it  The  court  said:  "It  Is  Insisted  by 
counsel  for  the  plaintiff  that  the  statute  re- 
quU^  the  husband  to  be  a  joint  grantw  with 
bis  wife;  that  his  mere  signing,  sealing,  and 
acknowledging  the  deed  vnts  not  snffldeot, 
when  bis  name  did  not  appear  In  the  grant- 
ing clause  or  body  of  tbe  Instrument;  and 
that  It  was  therefore  inoperative  and  void. 
It  was  only  In  substantial  compliance  with 
this  statute  that  the  wife  could  conv^  the 
title  to  her  lands.  The  husband  was  reqolred 
to  join  her  in  the  executlcm  of  a  deed.  Did 
the  hasband  so  join  in  ttie  execution  of  this 
deed?  That  he  Intmded  to  do  so,  and  ttaongtat 
he  had,  admits  of  no  doubt;  uid  it  Is  equally 
clear  tbat  both  tlie  wife  and  husband  under- 
took In  good  CaiOi  to  omvey  tbelr  endre  in- 
terest and  estate  In  the  prendses  to  the  gran- 
tees. The  hnsband  signed,  sealed,  aBd  ae- 
knowledged  the  deed,  to  enable  bis  wife  to 
convey  ber  title,  and  to  convey  any  claim  or 
righ^  iwesent  or  contli^^^  that  be  bad  In 


tbe  land.  Tbe  wife  and  ber  husband  rested, 
and  DO  doubt  died.  In  the  iMllef  that  they  had 
joined  in  the  execution  of  a  deed  in  com- 
pliance with  tbe  statute;  and  It  remained  lor 
some  oue,  after  tbe  lapse  of  29  years,  to  dis- 
cover, as  he  supposed,  that  they  bad  utterly 
failed  to  accomplish  what  they  undertook  to 
do,  and  wbat  they  supposed  they  had  done. 
Courts  should  uphold  deeds  and  other  con- 
tracts when  the  IntenHon  of  the  parties  is 
clear.  Although  the  husband's  name  does  not 
appear  In  the  body  of  tbe  deed,  be  signei]. 
sealed,  and  d^vered  it,  and  thus  joined  his 
wife  in  Its  execution." 

The  views  of  courts  In  modem  times  up- 
on tbe  construction  of  instruments  convey- 
I  ing  real  estate  are  very  appropriately  ex- 
;  pressed  In  the  case  of  Roberts  v.  Mclntlre,  84 
t  Me.  862,  24  Atl.  867.    In  discussing  this  sub- 
I  ject.  It  is  said:  "There  are  certain  elementary 
:  principles  applicable  to  the  construction  of 
written  contracts  which  are  matters  of  such 
common  knowledge  and  universal  acceptance 
I  as  to  render  the  citation  of  authorities  a 
;  profitless  task.    There  are  pregnant  legal 
j  maxims  which  are  the  dednctirais  of  reason 
:  and  the  conduslonB  of  common  sense,  ap- 
;  proved  by  the  wisdom  of  ages.   But  their 
I  practical  application  must,  in  some  Instances, 
I  be  qualified  or  restricted  by  technicsl  rules, 
j  which  ascribe  definite  meanings  to  particular 
expressions.  In  order  to  secure  uniformity 
and  to  enable  parties  to  understand  tbe  ef- 
fect of  tbe  language  employed  in  contracts 
made  or  acc^ted  by  tbem.  All  agree,  bow- 
ever,  that  it  Is  tbe  constant  desire  of  tbe 
law  to  uphold  a  contract  rather  than  de- 
stroy it;  to  effectuate  tbe  intention  of  the 
parties,  and  not  to  defeat  It   *   *  *  But, 
with  respect  to  conveyances  of  real  estate, 
courts  in  modem  times  have  shown  more 
consideration  for  the  substance  of  tbe  con- 
tract than  for  the  shadow,  for  tbe  passing 
of  the  estete  according  to  the  Intention  of 
the  parties  than  for  the  manner  of  passing  It; 
and,  whenever  the  rales  of  language  and  of 
law  will  permit,  tbat  constractlon  will  be 
adopted  which  will  make  the  contract  legal 
and  operative  in  preference  to  that  which 
would  have  an  opposite  effect" 

Tbe  Supreme  Court  of  Florida,  In  the  case 
of  Dvans  T.  Summerlln,  19  Fla.  858.  conntra- 
ing  a  deed  like  the  one  before  us.  and  under 
a  statute  nearly  Identical  with  ours,  held  that 
the  signing  and  acknowledging  of  the  deed 
by  tbe  husband  was,  in  contemplation  of  the 
statute,  a  jobdng  with  bis  wife  In  such  con- 
veyance. 

To  the  same  effect  Is  the  case  of  Stone  v. 
Montgomery,  35  Miss.,  loc.  dt.  107.  The 
court  very  clearly  lnteii>ret8  the  deed  In  that 
case.  It  said:  "The  last  objection  urged 
s gainst  tbe  deed  Is  tbat  the  husband  is  not 
a  party  grantor,  and  named  as  sneb  In  the 
body  of  it,  and,  therefore,  that  It  Is  not  the 
joint  deed  of  hustmnd  and  wife,  and  Is  In- 
sufficient under  our  statute,  to  convey  her 
separate  pn^erty.  It  would  be  a  suffldent 
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answer  to  tbls  objection  that  It  was  not  set 
up  either  In  the  original  or  amended  bill. 
On  the  contrary,  the  deed  Is  treated  in  the 
rIeadlugB  aB  the  Joint  deed  of  the  husband 
and  wife.  But,  If  the  objection  had  been 
made  In  the  pleadings,  it  would  he  untenable. 
The  property  is  admitted  to  belong  to  the 
wife,  to  her  sole  and  separate  use;  and,  of 
course,  the  husband  had  merely  a  secondary 
Interest  in  It.  It  was  her  act  which  was  es- 
sential to  the  conveyance.  But  he  signed  the 
deed,  and  acknowledged  It  as  his  act  and 
deed,  for  the  purposes  stated  in  it  That  was 
siifBclent  to  show  his  consent  and  co-opera- 
tion In  the  conveyance  in  the  most  certain 
form;  and  the  reason  of  the  statute,  in  re- 
quiring the  conveyance  to  be  made  by  the 
Joint  deed  of  the  husband  and  wife,  is  that 
it  may  be  made  with  his  aid  and  ccmsent 
His  signing,  delivery,  and  acknowledgment 
of  the  deed  would  estop  him  from  setting  up 
any  claim  to  the  ptopetty  against  the  grantee, 
and  show  that  the  title  of  the  wife  was 
conveyed  by  his  co-operation.  Under  such 
circumstances,  the  deed  Is  sufficient  under 
the  statute  to  convey  the  wife's  estate." 

Nameroua  other  cases  maintain  the  same 
position.  With  few  exceptions,  the  expres- 
sions of  all  the  cotirta  upon  the  qaestlon  di- 
rectly involved  In  the  construction  of  this 
deed  are  harmonious.  Ingoldsby  v.  Juan,  12 
Cal.  504;  Dentzel  v.  Waldle  et  al.,  30  Cal. 
13S;  Mardes  v.  Meyers  et  al.  (Tex.  Civ.  App.) 
28  S.  W.  C93;  Miller  v.  Shaw,  103  111.,  loc.  cit 
202.  There  Is  a  clear  distinction  between 
the  cases  where  the  husband  undertakes  to 
convey  the  real  estate  of  the  wife  and  the 
deed  falls  to  disclose  the  wife  as  one  of  the 
grantors.  As  before  stated,  the  wife  labors 
under  certain  disabilities,  and  the  courts, 
with  the  view  of  protecting  ber  rights,  insist 
that  the  instrument  shall  disclose  the  per- 
formance of  every  act  on  her  part  necessary 
to  convey  her  estate.  In  the  case  of  Hrouska 
T.  Janke,  66  Wis.  252,  28  N.  W.  166,  the  prin- 
cipal coses  relied  upon  by  appellants  in  this 
case  are  reviewed,  and  the  court  announces 
that  they  are  dlstiuguishable  from  the  cases 
of  the  character  before  us  for  determination. 

This  deed  should  be  construed  in  accord 
with  the  clear  intention  of  the  parties  who 
executed  it  Judge  Burgess  very  appro- 
priately said,  in  case  of  Walton  v.  Drumtra, 
152  Mo.,  loc.  clt  497,  54  S.  W.  233:  "The  rigid 
rules  of  construction  applied  to  deeds  and 
wills  in  former  years  have  In  modern  times 
been  somewhat  modified,  so  that  deeds  are 
now  construed  so  as  to  carry  into  eflfect  the 
intention  of  the  parties  thereto,  and  wills 
the  intention  of  the  persons  executing  them." 
See,  also,  Mills  r.  Catliu,  22  Vt  98.  After  16 
years  of  undisturbed  possession  of  this  prop- 
erty, under  un  instrument  executed  by  the 
husband  and  wife,  acknowledged  by  them  to 
be  their  free  act  and  deed,  to  hold  that,  be- 
cause the  husband's  name  does  not  explicitly 
appear  in  the  introductory  clause  of  the  deed. 
It  was  iuralidf  because  not  Jointly  made. 


would.  In  oar  opinion,  be  dohtg  violence  to 
the  spirit  of  the  statute,  as  well  as  an  abso- 
lute abandonment  of  sobstauce  and  a  com- 
plete surrender  to  form. 

Tbe  Judgment  In  this  cause  should  be  af- 
flnned,  and  It  la  bo  ordered.  All  concur. 


McDonnell  et  ai.  v.  db  soto  say.  a 

BLDG.  ASS'N  et  at 

(Si^enie  Court  of  Missouri,  DItIiIod  No.  2. 

June  0.  1903.) 

BUILDING  ASSOCIATIONS  —  LOANS  —  BY-LAW 
FIXING  MINIMUM  PRBMIUM—USURY— THUS- 
TEE— COMPETENCY— ESTOPPEL— FAILURE  TO 
PL  KAD— MORTGAGE  SALE— IKADBQUACY  OF 
OONSIOBBATION— SBTTINQ  ASIDB. 

1.  bmtenieut  by  the  secretair  of  a  building 
atisociation  that  ptalutifE  could  get  a  certain 
loan,  but  he  would  have  to  "pay  pretty  hi^ 
for  It,"  about  15  per  cent.,  in  coDsequence  of 
which  be  bid  the  amount  of  premium  suggest- 
ed, conld  not  be  construed  into  an  agreement 
between  tbe  association  and  plaiutiff  by  which 
he  was  to  receive  tbe  loan  at  the  premiums 
bid  by  htm. 

2.  Kev.  St.  1899.  {  1362,  relative  to  buildms 
assocIutioDs,  provides  that  loans  shall  be  made 
"to  shareholders  who  shall  bid  the  highest  pre- 
minm."  The  statute  relative  to  interest  fixes 
the  legal  rate  at  6  per  cent,  but  provides  that 
8  per  cent  may  be  contracted  for.  Hel4,  that 
where  a  building  association  had  a  by-law 
which  fixed  a  minimum  premium  of  10  per 
cent,  thereby  destroying  competitive  bidding 
below  that  amount,  and  there  was  no  written 
application  for  a  loan,  and  the  only  agreement 
in  writing  to  pay  interest  was  found  In  ttic 
bonds,  which  called  for  6  per  cent.,  given  by 
the  bMTOWer,  any  premium  paid  by  him  was 
usnriooB. 

3.  Where  the  premiums  paid  to  a  bnUdlng 

association  are  to  be  treated  as  interest,  be- 
cause of  tbe  fact  that  they  were  fixed  arbitra- 
rily, instead  of  by  free  competitioD,  the  total 
rate  per  year  of  interest  diarged  cannot  be 
calculated,  withoat  evidence  as  to  the  time 
when  the  stock  will  probably  mature. 

4.  A  director  of  a  building  association  ii  not 
Incompetent  to  discharge  the  duties  of  trustee 
in  a  deed  of  trust  given  tbe  association  on  a 
loan. 

6.  Mere  inadequacy  of  price.  In  the  absence 
of  other  considerations,  is  no  groond  for  setting 
aside  a  mortgage  sale,  unless  it  be  so  uocon- 
ix^lonable  as  to  shock  the  moral  senses. 

6.  Wbile,  as  a  general  rule,  an  estoppel  mast 
be  pleaded,  failure  to  plead  it  may  be  waived 
by  plaintifE  by  proceeding  with  the  trial  of  the 
case,  without  objection,  as  If  the  defense  relied 
on  had  been  pleaded. 

Appeal  from  St  Louis  Circuit  Court;  Jaa. 
E.  Withrow,  Judge. 

Suit  by  John  McDonnell  and  wife  against 
the  De  Soto  Savings  &  Building  Association 
and  others.  From  a  judgment  dismissing 
the  bill,  plaintiffs  appeal,  pending  which,  ou 
death  of  John  McDonnell,  suit  was  revived 
In  tbe  name  of  his  heirs  and  administrator. 
Reversed  as  to  defendant  savings  asBoclatlou, 
and  affirmed  as  to  the  others. 

James  J.  O'Donohoe,  for  appellants.  Camp- 
bell &  Thompson,  for  respondent  DeSoto 
Ass'n.  Thomas  E.  Ralston  for  respondeat 
Anderson. 


f  I.  flw  HortgagM,  vol.  U,  Cut  Olg.  i  IMQ. 
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BUBOBSS,  J.  TMi  inlt  wms  instltated  hj 
John  McDomiell  and  Catharine  McDonnell, 
Ids  wife  6Iiu!e  the  suit  has  been  pending  in 
this  court  John  McDonnell  died,  and  the  suit 
was  duly  revived  In  the  name  of  his  heirs 
and  the  administrator  of  his  estate.  The 
purpose  (tf  the  suit  is  to  hare  canceled  and 
set  aside  two  certain  bonds  and  two  deeds 
of  trust  securing  the  same,  executed  by  Mc- 
Donnell and  wife  to  defendant  Hartnett,  as 
trustee  of  the  De  Soto  Savings  ft  Building 
AsBoclatlon,  as  well  as  the  sale  of  the  prop- 
erty described  In  the  deeds  of  tnurts  by  said 
trustee  and  the  deed  by  him  to  tiie  defendant 
Anderson. 

The  petition  Is  tn  two  counts.  In  the  first 
count  it  is  alleged,  in  effect,  that  on  the  lOtb 
day  of  April,  1886,  plalntllfs,  McDonnell  and 
his  wife,  borrowed  of  defendant  De  Soto 
Savings  &  Building  Association  the  sum  of 
$3,000,  at  the  stipulated  rate  of  15  per  cent; 
that  tbe  premium  for  said  aum  was  deducted, 
and  the  balance  of  $2,650  was  paid  to  plaln- 
tlffs;  that  this  loan  of  (3.000  was  on  the 
27th  of  August,  1897,  secured  by  a  bond  and 
deed  of  trust  on  certain  property  on  Bremen 
avenue,  In  the  city  of  St  Louis,  Mo.;  that 
on  the  14th  day  of  May,  188A,  McDonnell  and 
wife  borrowed  of  the  defendant  association 
the  sum  of  $13,000,  at  the  stipulated  rate  of 
interest  of  6  per  cent,  per  annum;  that  from 
tills  sum  19^  per  cent  premium  was  deduct- 
ed, and  the  balance  of  $10,985  was  paid  to 
McDonnell:  that  to  secure  the  payment  of 
said  $13,000  loan  McDonnell  executed  his 
bond  and  deed  of  trust  on  the  same  property 
on  Bremen  avenue.  Tbe  petltUm  then  re- 
cites that  from  the  10th  day  of  April,  1886, 
wben  the  first  payment  on  stock  and  Interest 
was  made,  until  the  19th  of  May,  1899,  when 
tlie  last  payment  ou  stock  and  Interest  was 
made,*  McDonnell  paid  to  the  association  the 
nun  <tf  $6,785;  that  since  the  lOth  of  April, 
1896.  McDonnell  has  been  tbe  owner  of  80 
shares  of  the  stock  of  said  defendant  associa- 
tion, which  stock,  together  with  the  earnings, 
profits,  and  dividends,  "aggregate  a  sum  the 
exact  amount  of  which  is  unknown  to  plain- 
tiffs, but  which  should  have  bfeen  applied  by 
said  association  to  the  payment  of  the  loans 
aforesaid";  that  in  said  deed  of  trust  Joseph 
P.  Hartnett  vras  made  trustee,  and  that  in 
said  capacity  be  offered  the  property  describ- 
ed In  said  deeds  of  trust  for  sale  on  tbe  18th 
day  of  July.  1899,  and  sold  it  to  Lorenzo  B. 
Anderson  for  tbe  sum  of  $18,100,  and  exe- 
cnted  to  him  his  deed  as  trustee  therefor; 
tbat  said  property  was  of  tbe  value  of  $55,- 
000  on  tbe  day  of  sale;  and  that  plaintiffs 
bad  made  all  legal  payments  to  the  associa- 
tion that  could  be  demanded,  and  were  not 
delinquent  at  tbe  time  of  the  foreclosure  un- 
der satd  deeds  of  trust.  Tbe  petition  then 
doses  with  a  prayer  for  relief,  which  is  as 
follows:  "Wherefore  plaintiffs  pray  that  the 
bonds  aforesaid  be  delivered  up  to  plaintiffs 
to  be  canceled;  tbat  said  deeds  of  trust  be 
ordoced  canoelea  on  the  records;  tbat  a  gen- 


eral accounting  be  taken  between  plalntifTs 
and  defendants,  and  the  amount  due  defend- 
ants, If  any,  be  judicially  ascertained  and 
determined;  tbat  defendants  be  ordered  to 
pay  to  plaintiffs  tbe  difference  between  the 
actual  value  of  said  property  and  the  amount 
that  plaintiffs  owe  defendants,  if  any  be  so 
found  to  be  due  them,  and  for  their  costs  In 
this  betialf  expoided;  and  for  such  other  or- 
ders, decrees,  and  judgments  as  may  be  prop- 
er  In  view  of  the  ivemlses."  The  second  count 
alleges  tbat  plaintiffs  borrowed  from  the  as- 
sociation the  amount  stated  In  the  first  count 
executed  the  bonds  and  deeds  of  trust  men- 
tioned In  the  first  count;  that  the  payments 
were  deducted  as  alleged  In  the  first  count; 
and  that  plaintiffs  had  paid  to  the  association 
the  amounts  stated  In  the  first  count  This 
count  alleges  that  Joseph  P.  Hartnett  trustee 
in  said  deeds  of  trust  "confederating  with 
hit  codefendants,  De  Soto  Savings  &  Build- 
ing Association  and  Lorenzo  E,  Anderson,  to 
obtain  said  property  tor  their  own  tase,  and 
to  defraud  plaintiffs  of  said  property,  and  in 
pursuance  of  this  fraudulent  design,  claimed 
that  plaintiffs  were  delinquent  In  payments 
under  said  deeds  of  trust,  and  caused  the 
real  estate  described  in  said  deeds  of  trust 
to  be  advertised  and  sold  under  both  deeds 
of  trust;  the  same  being  purchased  by  de- 
fendant Lorenxo  B.  Anderson  colorably,  and 
not  for  value,  but  for  a  pretended  considera- 
tton  of  $13,100,  In  order  tbat  he  might  make 
such  purchase,  not  for  himself,  but  in  reality 
for  all  of  said  defendants."  The  petition 
then  alleges  tbat  the  property  was  sold  for  a 
pretended  consideration  of  $13,100,  while  the 
property  was  at  tbe  time  of  the  sale  and  now 
is  worth  $56,000;  tbat  said  sale  was  made 
on  tbe  18th  day  of  July,  1899,  and  the  trus- 
tee's deed  made,  executed,  and  delivered  by 
the  trustee  to  said  Anderson;  that  at  the 
time  of  the  foreclosure  sale  plaintiffs  had 
made  all  paym«its  tbat  could  be  lawfully 
demanded;  and  tbat  tbe^  were  not  delin- 
quent. Then  follows  the  prayer  for  relief: 
"Wherefore  plaintiffs  pray  that  the  bonds 
aforesaid  be  delivered  up  to  plaintiffs  for  can- 
cellation; tbat  said  deeds  of  trust  be  can- 
celed; that  said  sale  be  set  aside  and  for 
naught  held,  and  that  the  trustee's  deed  be 
canceled,  and  the  title  to  said  prop^ty  be 
divested  out  of  the  said  defendants  and  vest- 
ed In  plaintiffs;  tbat  an  accounting  be  had 
between  the  plaintiffs  aud  defendants,  and 
tbe  amount  found  to  be  due.  If  any,  by  plfiln- 
tlffs  to  defendants,  be  ordered  to  be  paid, 
which  plaintiffs  are  reedy,  willing,  and  nble, 
and  hereby  otter  and  agree  to  do;  and  for 
such  further  orders,  decrees,  aud  JndgmentB 
as  may  seem  proper  In  view  of  tbe  prem- 
ises." 

Tbe  De  Soto  Building  &  Loan  Association 
and  Lorenzo  B.  Anderson  filed  separate  an- 
swers, but  tbey  are  In  all  respects  tbe  same, 
except  that  the  answer  of  Lorenzo  B.  Ander- 
Bon  differs  from  that  of  tbe  association  In 
ttls:  He  allies  that  he  boogtat  said  pnper- 
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ty,  not  for  blmself  or  defendant  association, 
but  for  the  Wiggins  Ferry  Company.  Their 
answers  allege  that  in  April,  1895,  plaintiff 
John  McDonnell  was,  and  for  a  long  time  i 
theretofore  bad  been,  and  that  he  continued  ' 
to  be  until  about  July,  1896,  a  stockholder  In  | 
the  defendant  association,  and  that  until  i 
March,  189Q,  be  was  a  director  of  said  asso-  j 
elation.   They  then  set  out  a  number  of  the  { 
by-laws  of  the  association;  the  sections  quot-  ' 
ed  having  particular  reference  to  the  making 
of  loans  and  the  foreclosure  of  securities.  1 
Tliey  then  recite  that  In  April,  1895,  John  j 
McDonnell  was  owner  of  80  shares  of  stock 
of  the  association;  that  be  made  application 
for  a  loan  of  $3,000,  and  having  bid  15  per 
cent,  therefor  at  auction,  and  being  the  high- 
est bidder,  said  sum  was  knocked  down  to 
him  by  the  defendant  association,  and  was, 
less  the  premium,  paid  to  said  McDonnell; 
that  to  secure  the  payment  of  said  sum  Mc- 
Donnell gave  a  deed  of  trust  on  property  on 
Prairie  avenue,  in  the  city  of  St.  IjOuIs,  Mo.; 
that  In  September,  1S07,  upon  McDonnell's 
application,  said  loan  of  $3,000  was  transfer^ 
red  from  the  property  on  Prairie  avenue  to 
the  property  described  In  the  petition,  on 
Bremen  avenue,  and  that  said  bond  and  deed  I 
of  trust  on  the  Prairie  avenue  property  were  ' 
canceled  and  released,  and  the  association  | 
took  from  McDonnell  a  bond  and  deed  of  | 
trust  to  secure  said  loan  of  $3,000  on  the  J 
said  Bremen  avenue  property;    that  said 
?3,000  deed  of  trust  has  not  been  paid,  and 
that  there  still  remained  due  to  the  asso- 
ciation on  said  loan  the  sum  of  $2,415.56, 
which  was  paid  out  of  the  proceeds  of  the 
foreclosure  sale  hereafter  mentioned;  that 
on  May  13,  1896,  McDonnell  applied  for  a 
loan  of  $13,000  on  his  remaining  65  shares  of 
stock,  and  at  a  meeting  of  the  association 
held  on  that  date  bid  IS^^  per  cent,  therefor 
as  premium  at  auction,  and  said  sum  was 
knocked  down  to  him  as  the  biphost  bidder; 
that  the  premium  of  la%  per  cent,  was  de- 
ducted, and  tbe  remainder  paid  to  plnintlfTs, 
and  to  secure  the  payment  of  said  lonn  of 
$13,000  plaintiffs  executed  a  bond  and  deed 
of  trust  upon  the  Bremen  avenue  property;  . 
that  thereafter  plaintiff  McDonnell  continued  | 
to  pay  monthly  dues  and  interest  upon  tbe 
two  loans  of  $3,000  and  $13,000  until  he  be- 
came delinquent;  that,  commencing  with  Au- 
gust 11,  1896,  McDonnell  began  to  be  de- 
linqupnt  In  his  payments  upon  account  of 
bis  SO  shares  of  stock  pledged  as  aforesaid. 
Faid  payment  being  $80  per  month  dues  and 
S80  per  month  Interest;  that  the  association 
was  lenient  with  blm  with  respect  to  Its  right 
to  foreclose,  and  allowed  him  a  reasonable 
chance  to  pay  up  before  finally  proceeding 
to  sell  hia  property;  that  under  tbe  terms  | 
of  section  9  of  Its  by-laws,  if  the  borrower  i 
"failed  totally  In  his  pnyments  during  the  I 
space  of  six  months,  or  if  the  balance  due  ' 
by  the  borrower  has  been  allowed  to  accumu- 
late until  it  equals  the  sum  of  six  months' 
dues  and  interest,  then  the  board  may,  tn 
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its  discretion,  proceed  at  any  time  to  adver- 
tise for  sale,  under  said  deed  of  trust,  the 
property  pledged  to  the  association  by  such 
Iwrrower";  that  McDonnell  had  for  the  pe- 
riod of  six  consecutive  months  prior  to  tlie 
date  of  the  sale  thereafter  mentioned  failed 
to  pay  tbe  dues,  interest,  dues,  and  other 
charges  required  of  him  by  tbe  by-laws,  and 
had  become  indebted  to  the  association  In  a 
sum  equal  to  the  gross  amount  of  the  dues. 
Interest,  fines,  and  other  charges  for  the 
period  of  six  months  upon  both  said  deeds 
of  trust;  that  thereupon,  in  pursuance  of  law 
and  by-laws  of  said  association,  the  board  of 
directors  of  the  said  association  requested  the 
trustee  named  In  said  deeds  of  trust  to  pro- 
ceed to  advertise  and  sell  said  property  de- 
scribed in  said  deeds  of  trust;  that  tbe  sale 
was  duly  and  legally  advertised  In  accord- 
ance with  the  terms  of  said  deeds  of  trust 
for  a  period  of  20  days  In  the  St.  Louis  Star, 
and  on  the  18th  of  July,  1899,  the  property 
was  by  said  trustee  sold,  pursuant  to  the 
terms  of  said  deeds  of  trust,  to  Lorenzo  E. 
Anderson,  the  highest  and  best  bidder,  for 
$13,100,  which  sum  was  thereafter  received 
by  the  trustee  from  Anderson,  and  tbe  trus- 
tee executed  and  delivered  to  him  his  deed 
to  the  said  Bremen  avenue  property;  that 
the  trustee  paid  out  of  tbe  proceeds  of  said 
sale  the  charges,  costs,  and  expenses  connect- 
ed with  the  execution  of  his  trust,  the  amount 
due  the  association  under  the  said  $13,000 
deed  of  trust  and  under  the  said  $3,000'  deed 
of  trust,  leaving  a  balance  in  bis  hands  of 
$15.57.  The  second  count,  after  generally 
denying  the  allegations  of  the  petition,  sots 
up  the,  same  state  of  facts  as  alleged  In  the 
first  count,  heretofore  recited,  and  concludes 
as  follows:  "Defendant  says  that  said  Ander- 
son bought  In  good  faith  and  for  the  actual 
consideration  named,  to  wit  $13,100,  and  nei- 
ther this  defendant  nor  the  said  trustee  had 
any  Interest  directly  or  Indirectly  In  said  pur- 
chase. This  defendant  says  that  the  said 
trustee  paid  out  of  the  proceeds  of  the  sale 
the  charges,  costs,  and  expenses  connected 
with  tbe  execution  of  his  trust,  and  the 
amount  due  this  defendant  under  said  $13,000 
deed  of  trust,  and  the  amount  due  to  it  under 
B.qid  5i.".0(K)  deed  of  trust,  leaving  a  balance 
In  his  hands  of  $15.57.** 

Joseph  P,  Hartnett  filed  a  separate  an- 
swer, and  after  a  general  denial  pleaded  as 
new  matter  that  he  was  named  as  trustee  in 
the  deeds  of  trust  mentioned  In  plalntifTs 
petition,  and  that,  there  having  been  de- 
fault made  by  McDonnell  under  tbe  $13,000 
deed  of  trust,  be  was  requested  by  the  asso- 
ciation, the  holder  of  the  bond  secured  by 
said  deed  of  trust,  to  advertise  and  sell  the 
property  described  therein;  that  on  the  23d 
day  of  June,  1890,  be  proceeded  to  advertise 
said  property  for  sale  In  the  St.  Louis  Star; 
that  said  advertisement  was  continued  In 
said  paper  for  20  dnys,  and  upon  the  day 
advertised  to  be  the  day  of  sale,  which  wns 
July  18,  1809,  he  Hold,  In  accordance  with 
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the  requirements  of  Eiald  deed  of  trust  aud 
said  advertisemeut,  the  property  therein  de- 
scribed, at  public  vendue,  to  the  highest  bid- 
der, at  the  east  front  door  of  the  courthouse 
in  the  city  of  St.  Louis,  and,  Lorenzo  E.  An- 
derson being  the  highest  bidder,  the  property 
was  knocked  down  to  him  at  the  sum  of 
$13,100  cash,  which  price  Anderson  paid  to 
Hartnett  on  the  same  day,  and  Hartnett,  as 
trustee,  applied  the  same  to  the  payment  of 
the  costs  and  expenses  of  the  sale,  to  the 
amounts  due,  as  he  was  informed,  to  the 
defendant  association  under  the  ?13,000  and 
$3,000  deeds  of  trust.  leaving  a  balauce  in 
his  bands  of  $15.57,  which  he  was,  and  has 
always  been,  ready  and  willing  to  i>ay  plaln- 
tiEFs;  that  the  sale  was  made  by  him  Id 
good  faith,  and  in  strict  accordance  with  his 
powers  and  duties  as  trustee;  that  he  paid 
out  the  proceeds  of  said  sale  as  he  was  re- 
quired legally  and  equitably  to  do;  that  said 
Anderson  was  a  bona  fide  purchaser,  and 
that  defendants  were  not  Interested  directly 
or  Indirectly  in  said  purchase,  "nor  in  any 
wise  in  said  sale  except  as  trustee  as  afoire- 
sald."  His  answer  to  the  second  count  Is 
the  same  as  his  answer  to  the  first  count 

The  replication  to  the  answer  of  the  associa- 
tion pleads  that  the  amounts  charged  plain- 
tiffs by  the  defendant  association  as  dues.  In- 
terest, fines,  premiums,  and  other  charges, 
were  illegal  and  nsurlooa;  that  the  sections  of 
the  by-laws  set  up  In  the  association's  answer, 
as  well  as  section  2814,  Rev.  St.  Mo.  1889,  con- 
cerning premiums,  on  which  said  by-laws  are 
alleged  to  be  based,  are  In  conflict  with  and 
contravene  section  53,  art.  4,  of  the  Constitu- 
tion of  thu  state  of  Missouri,  and  also  that 
they  violate  sections  5973, 5975,  pp.  1428,  1429, 
Rev.  St  Mo.  1S89,  and  are  also  in  violation  of 
Sess.  Acte  1891.  pp.  160,  170. 

The  replication  to  the  answer  of  Lorenzo  E. 
Anderson  states  that  the  by-laws  concerning 
Interest,  dues,  and  other  charges  were  illegal 
because  of  the  facts  stated  In  the  replication 
to  the  answer  of  the  De  Soto  Savings  &  Build- 
ing Association,  and  that  said  Anderson  and 
the  Wiggins  Ferry  Company  knew  this  fact; 
that  Anderson  did  not  purchase  said  realty  in 
good  faith;  and  that  be  and  the  Wiggins  Ferry 
Company  "had  fall  knowledge  and  notice  of 
the  wrongful  and  unlawful  acts  of  said  An- 
derson's codefendants."  The  remainder  of  this 
repllcfttion  sets  up  the  illegality  and  uncon- 
Btltntlonality  of  the  by-laws  and  statutes  in 
the  same  manner  In  which  they  are  pleaded  in 
the  replication  to  the  answer  of  the  associa- 
tion. 

The  replication  to  the  answer  of  Joseph  P. 
Hartnett  sets  up  the  Illegality  of  the  by-laws 
and  the  unconstitutionality  of  the  by-laws,  al- 
leging that  they  contravene  section  53,  art  4, 
of  the  Constitution  of  the  state  of  Missouri, 
and  states  that  Hartnett  has  been  since  Ajnll, 
1895,  a  shareholder  in  the  defendant  associa- 
tion, a  member  of  Its  dlrectorr,  president 
thereof,  and  knew  that  the  by-laws  were  il- 
legal,, and  that  ha  also  knew  that  plaintifb 


were  not  in  default  at  the  time  he  advertised 
said  property  for  sale. 

The  trial  resulted  In  favor  of  defendants, 
dismissing  plaintiffs'  bill,  and  Judgment 
against  them  for  costs.  They  appeal. 

The  facts  are  briefly  stated  by  counsel  for 
the  defendants  association  and  Hartnett  as  fol- 
lows: On  the  10th  day  of  AprU.  1895,  John 
McDonnell,  since  deceased,  was  the  owner  of 
80  shares  of  stock  In  the  defendant  associa- 
tion. He  was  also  at  that  time  a  director  In 
the  association,  and  continued  to  be  such  until 
the  year  1898.  On  that  day  he  borrowed  from 
the  association,  on  15  shares  of  bis  stock,  the 
sum  of  $3,000,  from  which  was  deducted  $450, 
the  premium  bid  at  auction  by  McDonnell  for 
the  preference,  and  the  balance  of  $2,550  was 
paid  by  the  association  to  him.  To  secure  the 
payment  of  said  $3,000  McDonnell  executed 
bis  bond  In  favor  of  the  association  in  that 
amount  bearing  0  per  cent.  Interest  and  a 
deed  of  trust  on  property  on  Prairie  avenue,  in 
the  city  of  St  Louis,  Mo-  On  the  14th  day 
of  March,  1896,  he  again  made  application  for 
a  loan  of  $13,000  on  bis  remaining  65  shares  of 
stock,  and  aald  sum,  being  put  up  at  auction, 
at  which  he  was  highest  bidder,  was  awarded 
him  on  his  bid  of  15^^  per  cent.  The  premium 
of  $2,015  was  deducted,  and  the  balance  of 
$10,985,  was  either  given  to  him  or  paid  out  at 
his  direction.  To  secure  the  payment  of  this 
sum  McDonnell  executed  In  favor  of  the  as- 
sociation his  bond  for  $13,000,  bearing  Interest 
at  6  per  cent,  per  annum,  and  deed  of  trust  on 
property  of  McDonnell  situated  on  Bremen 
avenue,  in  the  city  of  St  Louis,  Mo.  Alvout 
August  24,  1897,  at  the  request  of  McDonnell 
the  association  canceled  the  flrst  bond  and  deed 
of  trust,  and  accepted  in  Ueu  thereof  a  new 
bond  for  the  same  amount  and  a  second  deed 
of  trust  to  secure  the  payment  of  the  same, 
upon  the  Bremen  avenue  property  also.  The 
first  bond  and  deed  of  trust  were  canceled,  and 
McDonnell  executed  a  new  bond  for  $3,000. 
bearing  6  per  cent,  interest,  and  a  deed  of 
trust  on  the  Bremen  avenue  property.  Said 
bonds  were  alike  In  form,  and  each  provided 
as  follows:  "And  that  they  will  faithfully  pay 
all  dues  and  fines  on  said  stock,  and  also  tli  ' 
interest  aforesaid,  and  perform  any  other  ob- 
ligation required  of  them  by  the  by-laws,  rules, 
and  regulations  required,  or  may  be,  by  said 
association  or  the  board  of  directors,  and  keep 
the  association  free  from  all  losses  and  dam- 
ages by  reason  of  said  loans.  Now,  therefore, 
the  condition  of  this  obligation  Is  such  that, 
if  the  above-bound  obligors,  their  heirs,  etc., 
shall  aud  do  "well  and  truly  pay  or  cause  to  be 
paid  unto  the  above-named  association,  Its  at- 
torney, successors,  or  assigns,  the  sum  of  [$13,- 
000  in  one  case,  and  $3,000  In  the  other],  on 
account  of  the  stock  in  said  assodatlou.  and 
the  interest  on  said  loan  when  due  (monthly 
dues  and  interest  being  payable  on  the  sec- 
ond Wednesday  of  each  and  every  month  from 
the  date  of  these  presents  until  the  dissolution 
of  the  araociatlon),"  etc.,  "then  the  above  ob- 
ligation to  be  void;  provided,  hawever,  that  It 

Digitized  by  Google . 


44S  S0UTHWE8TEBN  BSPOBTBB.  (Mo. 


Is  expressly  agreed  that  If  at  any  time  detault 
shall  be  made  In  the  paymeot  of  said  monthly 
dues,  interest,  or  floes,  and  the  same  shall  re- 
main unpaid  for  the  space  of  six  months  after 
any  payment  thereof  sbetl  fall  due,  then  the 
whole  principal  debt,  with  Interest  thereon 
from  the  date  of  these  presents  to  the  date  of 
sale  at  the  rate  of  6  per  cent  per  annum, 
shall,  at  the  option  of  tbe  association,  its  suc- 
cessors, and  assigns,  immediately  become  due 
and  recoverable,  and  the  payment  of  said 
principal  sum  and  all  interest  thereon,  as  well 
aa  dues  and  fines  then  due  and  payable,  may 
be  enforced  and  recovered  at  once  by  sale  un- 
der said  deed  of  trust  of  the  property  described 
therein,  according  to  the  terms  and  provisions 
of  said  deed  of  trust."  In  each  deed  of  trust 
it  was  provided  as  follows:  "That  If  at  any 
time  default  should  be  made  In  the  payment 
of  monthly  dues,  interest  or  fines,  and  the 
same  shall  remain  unpaid  for  the  space  of  aix 
months  after  any  payment  thereof  shall  fall 
due,  then  tbe  whole  principal  debt  shall,  at  the 
option  of  said  association,  Its  successors,  and 
assigns,  immediately  thereupon  become  doe 
and  recoverable,  and  payment  of  said  prin- 
cipal sum,  and  all  interest  thereon,  as  well  as 
monthly  dues  and  fines  then  due,  may  be  en- 
forced and  recovered  at  once  by  sale,  under 
the  deed  of  trust,  of  the  property  herein  de- 
scribed, according  to  the  terms  and  provisions 
of  this  deed  of  trust  •  •  •  But  If  the 
said  parties  of  the  first  part,  or  their  legal  rep- 
resentatives, shall  fail  to  pay  or  cause  to  be 
paid  unto  tbe  said  association.  Its  attorneys, 
successors,  or  assigns,  tbe  monthly  install- 
ments of  dues,  Interest  and  fines  ♦  ♦  •  ai 
above  provided,  and  according  to  terms,  tenor, 
and  efTect  of  the  said  bond,  then  this  deed 
shall  remain  in  force,  and  the  said  party  of 
tbe  second  part  may  proceed  to  sell,"  etc.  Tbe 
only  dtfrerence  In  tbe  bonds  is  the  amounts 
agreed  to  be  paid,  viz.:  In  the  one  case  Mc- 
Donnell agreed  to  pay  on  the  G5  shares  of 
stock  the  sum  of  $130  a  month,  $65  being  pay- 
ment of  $1  a  month  on  each  share  of  stock, 
and  $65  being  interest  at  6  per  cent,  on  $13,- 
000;  and  In  the  other  case,  viz.,  the  $3,000 
loan.  McDonnell  promised  In  the  bond  to  pay 
$15  a  month  on  his  15  shares,  and  $15  a  month 
Interest,  being  6  per  cent,  of  $3,000.  Accord- 
ingly McDonnell  was  under  obligation  to  pay 
to  the  association  monthly  the  sum  of  $80  on 
dues  and  $80  Interest,  or  the  aggregate  sum  of 
$160  per  month.  Prom  tbe  month  of  April, 
1897.  to  tbe  month  of  December,  1897,  a  period 
of  8  months.  McDonnell  paid  no  dues,  interest, 
or  fines.  He  then  began  bis  payments  of  $160 
a  month,  and  continued  to  make  them  month- 
ly until  May.  180S,  but  failed  to  pay  his  dues, 
interest,  and  fines  for  the  8  months  from 
April  to  December,  1897,  though  often  re- 
quested by  the  association  to  do  so.  The  as- 
sociation decided  In  June,  1898,  to  sdl  the  se- 
curity, viz.,  tbe  Bremen  avenue  property,  and 
requested  Hartnett  the  trustee,  to  do  so.  He 
gave  the  required  20  days'  public  advertlse- 
maat  throng  tha  St.  Lmils  Star,  and  on  JiOy 


18,  1898,  sold  the  property  at  the  east  front 
door  of  tbe  courthouse  in  the  dty  of  St  Lrouis, 
Mo.,  to  Lorenzo  E.  Anderson,  the  highest  bid- 
der, for  $13,100.  At  this  time  McDonnell  owed 
to  tbe  association,  after  allowing  him  all  Just 
ci-edlts,  the  sum  of  $12,900  and  some  odd  dol- 
lars. He  was  present  at  the  sale,  and  offered 
no  objection  to  the  sale  of  the  property  or 
tbe  manner  in  which  It  was  being  sold.  He 
was  a  director  of  tbe  assodattcm  when  both 
advancements  were  made. 

Section  1  of  tbe  by-laws  of  tbe  associa- 
tion provides  that  no  loan  shall  be  made  at 
a  1^  premium  than  10  per  cent  It  la  ar- 
gued by  plaintiffs  that  because  the  by-laws 
of  the  aasociatlon  provide  that  "no  loan  shall 
be  made  at  a  leas  premium  than  10  per  cent, 
there  is  thereby  fixed  an  arbitrary  rule,  which 
in  effect  told  McDonnell  that  he  could  not 
procure  a  loan  from  tbe  association  at  less 
than  10  per  cent  premium,  and,  although 
McDonnell  bid  15  per  cent,  premium  on  the 
$3,000  borrowed,  and  ISH  per  cent,  upon  the 
$13,000,  the  premiums  paid  by  him  were 
usurious.  In  support  of  this  contention  plain- 
tiffs rely  npon  the  case  of  Price  v.  Empbre 
L.  Association,  75  Mo.  App.  551,  in  which 
it  Is  held  that  as  the  loan  was  not  sold  at 
an  open  meeting  of  tbe  directors,  but  the 
premium  or  costs  of  preference  were  fixed  by 
the  arbitrary  demand  of  the  corporation,  the 
premium  paid  was  usurious.  But  in  the  case 
at  bar  the  evidence  clearly  shows  that  the 
loans  to  McDonnell  were  made  at  pnbUc 
meetings  of  the  board  bdd  for  that  purpose, 
and  that  he  was  present  In  person  upon  each 
occasion,  and  was  the  highest  and  only  bid- 
der of  tbe  $3,000  loan,  upon  which  he  bid  a 
premium  of  16  per  cent,  and  for  tbe  $13,000 
loan  a  premium  of  10%  per  cent  While  Mc- 
Donnell t^fied,  vritb  respect  to  the  first- 
named  loan,  that  Brady,  the  secretary  of  the 
association,  told  him  that  be  could  get  it 
but  that  he  would  have  to  pay  pretty  high 
for  it  "about  15  per  cent,"  and,  with  re- 
spect to  the  $13,000,  that  Brady  told  him  be 
would  have  to  pay  15%  per  cent,  premium 
upon  it,  and  in  consequence  of  these  state- 
ments be  bid  the  amounts  suggested  by  Bra- 
dy, this  cannot  be  construed  Into  an  agree- 
ment between  tbe  association  and  McDonnell 
by  which  he  was  to  have  the  loans  at  the 
premiums  bid  by  him,  but  was  merely  the 
expression  of  opinion  by  Brady  aa  to  tbn 
amount  of  premium  he  (McDonnell)  would 
have  to  pay  if  he  secured  the  loans.  There 
Is  nothing  disclosed  by  tbe  record  to  Justify 
the  conclusion  or  inference  that  McDonnell 
was  constrained  by  any  arbitrary  action  of 
tbe  defendant  association  or  its  officers  tn 
bidding  for  the  loans,  or  either  of  them,  un- 
less it  was  by  the  ordinance  fixing  tbe  mint- 
mum  rate  of  premium  at  10  per  cent 

It  has  been  held  by  the  Oourts  of  Appeals, 
In  numerous  cases  arising  under  the  act  of 
1887,  that,  if  the  loan  was  made  In  the 
manner  provided  by  that  statute,  it  was  a 
TaUd  lofin,  though  ttie  premium,  Intncat, 
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etc:,  Bggngnted  more  tban  a  Iftwful  ntn 
of  Interest,  bat,  U  tbe  statute  was  disre- 
garded. It  would  not  protect  tbe  loan  frmn 
tbe  chai^  of  nsnry,  and  that,  where  tbe  ss- 
todatlm  bad  a  fiaed  minimtim  prenlum  at 
whldi  tbey  made  loans,  that  was  an  act  In 
disregard  of  tbe  statute  and  the  loan  nsnrloiu. 
Brown  T.  Archer,  62  Ua  App.  277;  Moore  t. 
Building  A  Loan  Aaa'n,  74  Mo.  Aw,  468; 
Barnes  T.  Bulldli«  &  U  Ass'n.  S3  Mo.  Appi 
466;  Oarfc  t.  Ma  Qnar.  Ass'n,  85  Mo.  App. 
388;  Fry  t.  SsTinga  Ass'n,  88  Mo.  App.  289; 
CoTCT  T.  Building  ft  Ii.  Ass'n,  93  Mo.  Appu 
302;  Arbutbnot  T.  BrookBeld  Loan  ft  Builds 
lug  ABB'n  (Mo.  Bnp.)  72  S.  W.  082.  But  the 
loans  In  the  case  at  bar  were  made  under 
tbe  present  statute,  and  axe  goremed  1^  see* 
tlon  1S62,  Bev.  St  188&,  whlcb  does  not  rs- 
qolre  bids  tot  money  offned  to  be  loaned 
to  be  made  at  competltlTe  biding  In  open 
meeting  called  by  the  directors,  but  provides 
that  loans  shall  be  let  to  "shai^lders  who 
shall  bid  tbe  highest  premium."  Tbat  Me- 
Donnell,  as  a  stockboldar,  was  entitled  to 
bid  tor  tbe  loani^  and,  it  the  highest  or  tbe 
only  blddor.  entitled  to  the  loons,  we  think 
clear.  Biq>pel  t.  Ma  Guar.  8.  ft  B.  As^ 
158  Ma  613,  69  8.  W.  1000.  But  the  ques- 
tion Is  wbether  the  by-law  fixing  a  mlnbnum 
premiUD  at  10  per  c«it,  which  defendant  as- 
sodatton  admits  la  Its  answer  was  In  force  at 
tbe  time  of  tide  loans  voted,  made  them  sub- 
ject to  tbe  defense  of  usury,  though  tbe  pre- 
mium sctually  receiTed  was  in  one  Instance 
only  5,  and  In  Ibe  otiber  only  per  cent  bi 
excess  ot  tbe  minimum  rate  preaolbed  1^  tbe 
by-law.  Ibe  authorities  npon  this  feature  of 
tbe  case  are  not  In  harmony;  but  In  this 
state  the  rule  seems  to  be  that  sudi  a  by- 
law Is  inconsistent  with  the  statute,  which 
reqnbrea  free  aud  open  cmnpetltion.  Under 
tilts  by-law  the  bidder  was  compelled  to 
pay  more  than  10  per  cmt,  while  there 
conld  haTO  been  none  under  tbat  rate,  be- 
cause of  tbe  arbitrary  mfailmum  rate  fixed 
by  tbe  by-law. 

'While  the  case  of  Arbulbnot  t.  Brookfleld 
£joan  ft  Building  AsiTn,  supra,  was  under 
the  law  of  1888,  what  was  said  with  respect 
to  a  l^-Iaw  of  the  association  fixing  tbe  min- 
imum rate  of  prranlum  at  16  per  cent  Is  di- 
rectly in  podnt  In  this  case.  It  is  as  follows: 
"DefMidant  lud  a  by-law  dedaiing  that  tbe 
premium  to  be  receiyed  for  preference  of 
loans  should  not  be  less  tban  16  per  cent; 
bat  when  this  loan  was  let  to  jdalntlff,  tbe 
secretary  of  tbe  sssodatlon,  who  cried  the 
tKlds,  <H;»ened  tbe  auctltm  by  anxraundng  that 
no  Ud  would  be  recetred  under  16  per  cent, 
and  tiierei^on  Uds  were  made  over  that 
rate  untU  tbe  loan  was  sold  to  plaintiff  at 
2S)i  vex  ceat  In  am  view,  ttiat  manner  of 
letting  the  losn  gave  effect  to  the  objection- 
able t^-laws,  and  was  In  tbe  face  of  the 
statnte  directing  free  and  open  competition. 
The  by-law  was  enforced  by  the  opening  dec- 
laration of  the  secretary.  The  bidders  were 
oomptflsd  t»  Ud  more  than  16  per  cent. 


and,  while  ttiere  was  competition  above  tbat 
rate,  there  conld  be  none  under  that  rate. 
It  Is  manifest  tbat  there  can  be  no  fitlr  and 
firee  letting  of  a  loan,  when  a  certain  rate  Is 
determined  upon  befcoeband,  under  wblch 
no  loon  would  be  made.  The  byJaw  arbi- 
trarily fixed  upon  16  pw  cent  as  the  rate, 
unless  tbe  asso<^tlou  could  get  more.  The 
by-lsw  itsdf  fixed  a  usurious  rate,  and,  be- 
ing fixed,  it  wu  not  protected  by  tbe  statute. 
When  the  assodaticm  adopted  the  by-law, 
and  enforced  it  through  the  act  ot  its  secre- 
tsry,  it  was  demanding  usury  In  a  manner 
unautborised,  and  therefore  ft  placed  Itself 
outside  tbe  protection  of  the  statute;  and 
tbe  fact  tiiat  it  got  more  usury  tban  it  de- 
manded In  the  by-law  does  not  relieve  tbe 
transaction  of  Ite  niegaltty.  We  are  dted  to 
Endlidi  on  Building  ft  Loan  Associations,  | 
411,  but  tbo  citation  does  not  siqiiport  defend- 
ant The  author  says  that  If  the  premium 
exacted  was  tbe  result  of  fair  competition, 
without  reference  to  the  Illegal  1^-laws,  'no 
bid  being  refused  because  below  the  estab* 
Ushed  minimum^  nor  raised  for  the  sole  pur- 
pose of  coverixig  it^*'  the  borrower  has  no 
cause  of  ctanplalnt  But  In  this  case,  while 
no  bid  was  refused  for  the  reason  tbat  it 
was  below  tbe  rate  named  In  tbe  by-law,  yet 
tbe  bidders  were  advised  at  tbe  outset  that 
they  would  not  be  permitted  to  bid  below 
that  rate.'* 

Defendants  contend  that  even  If  tbe  pre- 
miums were  arbitrarily  fixed,  and  charged 
arbitrarily  wltb  reference  to  tbe  minimum 
inranlum  by-law,  yet  the  record  does  not  dis- 
dose  tbat  the  pranlnm.  together  with  tbe 
interest  could  exceed  tbe  rate  which  Mc- 
Donnell and  defendant  association  could 
agree  upon.  But  we  are  unable  to  concur 
In  this  view.  Tbe  bonds  In  the  case  in  hand 
drew,  according  to  ftelr  provisions,  6  per 
cent  interest  per  annum,  which  In  this  state 
Is  the  legal  rate,  but  may  be  made  8  p& 
cent  by  contract  And  so  the  formw  Is 
gen«ally  termed  the  "legal  rate,"  and  tbe 
latter  the  "contract  rate."  The  statute  (sec- 
tion 3709,  Rev.  St  1699)  provides  that  nsury 
may  be  pleaded  as  a  defuse  in  dvll  actions 
in  tbe  courts  of  this  state,  and,  upon  proof 
that  usurious  Interest  has  been  paid,  the 
same.  In  eccess  of  the  legal  rate  of  Interest, 
sbaU  be  deemed  payment,  sball  be  credited 
upon  tbe  prlnc^al  debt  and  all  costs  of  the 
action  Shall  be  taxed  against  the  party  guilty 
ot  exacting  usurious  interest  who  diall  In  no 
case  recovw  Judgment  fbr  more  than  the 
amount  found  due  upon  tbe  princ^ul  debt 
wltb  legal  Interest  after  deducting  there- 
from  all  payments  of  usurious  Interest  made 
by  tbe  debtor*  whether  paid  as  commbnlons 
or  brokerage,  w  as  payment  upon  tbe  princi- 
pal, as  interest  on  said  Indebtedness.  De- 
fendant claimed,  at  the  argumnt  that  ss 
8  per  cent  may  be  legally  contracted  t<a, 
tbe  statute,  when  using  the  opresslon  **wltb 
legal  interest"  meant  tbe  interest  stipulated 
in  the  contract  provided  It  was  wltbln  tbe 
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rate  which  could  be  legally  contracted  for. 
We  think  not  The  statute.  In  using  the  ex- 
pressions "legal  rate  of  Interest;"  meant  the 
Btatutoi7  rate  which  obtains  in  the  absrace 
of  contract  Usiiry  avoids  the  contract  as  to 
Interest  and  the  statute  disposes  of  it  by 
giving  the  creditor  the  statutory  rate,  and 
applying  the  overplus  toward  the  payment 
of  the  principal  debt  Arbuthrot  t.  Associa- 
tion, supra.  In  this  case,  as  we  have  said, 
there  was  an  illegal  by-law  fixing  a  min- 
imum premium  of  10  per  cent  There  was 
no  written  application  for  either  of  the  loans, 
and  the  only  agreement  In  writing  to  pay 
interest  is  to  be  found  In  the  bonds.  So  that 
any  premium  paid  by  McDonnell,  howeTW 
small,  was  usurious  under  the  facts  disclosed 
by  the  record.  The  question,  then,  presents 
itself  as  to  how  these  matters  are  to  be  ad- 
justed. As  was  said  in  lAldley  t.  Cram 
(Mo.  App.)  70  S.  W.  812:  "If  the  ivemiums 
are  treated  as  Interest,  on  the  assumption 
that  they  were  fixed  arbitrarily,  Instead  of 
by  free  competition,  the  total  rate  per  year 
of  Interest  charged  cannot  be  calculated  on 
the  facts  before  us;  for,  to  do  that  exactly, 
the  loans  would  have  to  run  until  the  stock 
matured,  while,  to  do  It  approximately,  testi- 
mony Is  needed  as  to  the  time  when  It  will 
probably  mature."  Bobertson  t.  Associa- 
tion, 10  Md.  897,  69  Am.  Dec.  143;  Associa- 
tion T.  riacta,  1  Cin.  Super.  Ct  Rep'r.  468; 
Hagerman  t.  Association,  25  Ohio  St  186. 

PlaintUFs  challenge  the  constitutionality  of 
the  building  and  loan  association  statute  up- 
on the  ground  that  said  act,  and  particularly 
that  section  which  provides  that  the  premi- 
ums bid  in  accordance  with  the  require- 
ments of  the  statute  shall  not  be  considered 
as  Interest  or  render  the  loan  usurious,  vio- 
lates that  provision  of  the  Constitution  which 
prohibits  the  L^slature  from  passing  "any 
local  or  special  law  fixing  the  rate  of  in- 
terest." But  as  we  have  indicated  that  the 
premiums  bid  were  not  .  in  accordance  with 
the  requirements  of  the  statute,  and  there- 
fore Illegal,  it  is  unnecessary  to  pass  upon 
the  question  presented  upon  this  feature  of 
the  cam,  and  we  must  decline  to  do  so. 

Plaintiffs  complain  in  their  brief  that  the 
trustee  In  the  deeds  of  trust  was  an  Incom- 
petent person  to  discharge  the  duties  of  those 
positions,  because  an  officer  in  the  associa- 
tion; but  there  Is  no  merit  In  this  conten- 
tion. Nor  is  the  assertion  that  he  was  not 
pi'esent  at  the  time  of  the  sale  of  the  prop- 
erty under  the  deeds  of  trust  sustained  by 
the  record. 

There  Is  no  merit  In  the  contention  of 
plaintilfB  that  the  sale  of  the  property  sliould 
be  set  aside  upon  the  ground  of  inadequacy 
of  price.  It  Is  a  well-established  rule  in 
equity  that  mere  Inadequacy  of  price.  In  the 
absence  of  other  considerations.  Is  no  ground 
for  setting  a  sale  aside,  unless  It  be  so  gi*eat 
and  uuconsclonable  as  to  shock  the  moral 
senses.  Bisphani  on  Equity  Jurisprmlrnee, 
1  219,  says:  "Ordinarily  inadequacy  of  cou- 


idderatlon  will  be  insuffldeot  to  set  a  bargain 
aside  or  to  justify  a  refusal  to  enforce  its 
specific  performance.  Where,  however,  the 
inadequacy  la  so  great  as  to  shock  the  con- 
science (which  Is  the  phrase  usually  applied), 
contracts  may  be  rescinded.  •  •  •  A 
case,  therefore,  of  fraud  from  Inadequacy  of 
consideration,  pure  and  simple,  and  mixed 
with  no  other  kind  of  fraud.  Is  of  rare  oc- 
currence. Nevertheless  the  rule  must  be 
C(WEldered  as  well  settled,  although  rather 
by  dicta  than  by  dedsions,  that  a  transaction 
will  be  set  aside  If  tk&ee  Is  an  inequality  so 
strong,  gross,  and  maidfest  that  it  must  be 
impossible  to  state  it  to  a  man  of  common 
sense  without  producing  an  exdamatlon  at 
the  inequality  of  It  The  relief,  however.  In 
such  cases,  is  granted  (It  is  said)  not  on  the 
ground  of  Inadequacy  of  consideration,  but 
on  the  ground  of  fraud  as  evidenced  tfaoe- 
by."  Hohmes  v.  Fresh,  9  Uo.  201.  The  doc- 
trine thus  announced  the  well  settled  law 
of  this  state. 

Defendants  Cfmtend  that  as  McDonnell  was 
present  at  the  trustee's  sale,  and  interposed 
no  objection  thereto  or  to  the  manner  in 
which  the  property  was  being  sold,  be  and  his 
heira  are  estopped,  in  equity,  morals,  and 
conscience  from  questioning  the  validity 
thereof.  Upon  the  other  hand,  plaintifte  in- 
sist that  no  such  defense  is  pleaded,  and,  in 
order  to  be  available  as  such,  this  should 
have  been  done.  While  the  general  rule  is 
in  accordance  with  plaintifEs*  contention,  it 
Is  not  under  all  circumstances  absolutely 
necessary  that  estoppel  should  be  treaded,  in 
order  to  be  available  as  a  defense;  but  like 
many  other  defenses,  it  may  be  waived  by  • 
the  plaintiff  In  the  case,  by  proceeding  with 
the  trial  of  the  case,  without  objection,  as 
if  the  defense  relied  upon  had  been  pleadeil. 
Tbis  precise  question  was  before  this  court 
In  Price  V.  Hallett  138  Mo.  561,  88  8.  W.  451. 
in  which  Gantt,  P.  J.,  speaking  for  the  court, 
said:  "It  has  often  been  decided  by  tbis 
court  that  estoppel  In  pals  must  be  pleaded. 
Bray  v.  Marshall,  75  Mo.  327;  Noble  v. 
Blount  77  Mo.  235;  Avery  v.  Railroad.  113 
Mo.  561  [21  S.  W.  90].  It  was  so  held  on  an 
objection  to  testimony  In  Bray  v.  Marshnll, 
supra.  Id  Noble  v.  Blount  It  was  said  there 
was  neither  a  pleading  nor  evidence  to  Justi- 
fy such  an  Instruction.  It  seems  to  us  this 
doctrine  has  peculiar  weight  when  invoked 
against  the  admissibility  of  evidence,  when 
no  Issue  of  estoppel  has  been  tendered  In  the 
pleadings,  or  when  an  estoppel  in  pais  is 
urged  for  the  first  time  in  this  court;  but 
whore  parties  have  permitted  an  issue  of  tbis 
kind  to  be  raised  by  the  eTidence  without 
objection,  and  have  bad  full  opporttmlty  to 
try  the  issue,  we  are  unable  to  draw  a  dis- 
tinction between  such  a  case  and  those  cas^^^i 
in  this  state  in  which  parties  have  neglected 
to  file  replies,  and  this  court  has  hdd  that 
it  was  too  late,  after  trying  the  case  as  if  a 
reply  liad  been  filed,  to  claim  that  the  an- 
swer was  admitted.  Bad  a  timdy  objection 
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been  made  when  this  erldenee  tending  to 
sbow  an  estoppel  was  offered  as  against  Ben- 
ecke,  it  would  bare  been  excluded,  or  the 
court  would  have  permitted  an  amendment 
pleading  Buch  eatoppel;  but  no  such  objec- 
tlon  appears  to  have  been  made  at  that  time, 
and,  now  that  the  evidence  has  been  heard 
and  the  instruction  given  upon  It,  we  think  It 
is  too  late  to  raise  the  question  of  pleading 
on  that  point" 

The  same  rule  applies  alike  In  law  and 
equity  cases.  Quffey  v.  O'Relley,  88  Mo.  418, 
57  Am.  Rep.  424.  In  that  case,  In  discussing 
the  doctrine  of  equitable  estoppel.  Sherwood, 
J.,  in  speaking  for  the  court,  satd:  "The 
same  principle  is  forcibly  asserted  In  Wen- 
dell T.  Van  Rensselaer,  1  Johns.  Ch.  344, 
where  no  statements  were  made,  no  active 
inducements  held  out,  nor  encouragement 
given  by  defendant,  who  was  grantee  In  the 
deed  under  which  he  claimed,  but  the  grantor 
remained  In  possession,  and  from  time  to  < 
time  sold  portions  of  the  land,  and  Improve- 
ments thereon  were  made  in  full  view  of  the 
defendant's  reftldence,  some  of  the  purchasers 
being  known  to  the  defendant;  and  Chan- 
cellor Kent,  when  commenting  on  this  state 
of  facts  and  the  acts  of  the  defendant,  said: 
'He  preserved  a  studied  silence,  and  gave  no 
notice  to  those  purchasers,  or  to  the  world, 
of  his  title.  After  this,  he  cannot  be  per- 
mitted to  start  up  with  a  secret  deed,  •  •  • 
and  take  the  land  from  bona  fide  purchases  ; 
under  the  testator*  [i.  e.,  Phillip  Wendell, 
who  had  made  the  deed  to  the  defendant]. 
If  the  plalnti'T  had  been  present  the  next 
day,  when  the  defendant's  verbal  contract 
with  Hughes  was  consummated  by  purchase 
and  deed,  and  had  remained  silent,  then'  is 
no  conflict  in  the  authorities  that  this  would 
have  estopped  blu,  as  against  the  tltlii  of 
the  defendant  theu  and  thus  acquired.  And 
his  standing  by  and  saying  nothing  would 
hav(  been  regarded  In  such  circumstances  as 
holding  out  tacit  Inducements  or  encourage- 
mentr  to  the  defendant  to  purchase,  or  else 
as  beinfi  so  culpably  negligent  that  It  would 
amount  tc  the  same  thing.  •  *  •  por 
the  estoppel  may  arise  as  we  have  Intimated, 
from  misleading  silence,  or  passive  conduct 
joined  with  a  duty  to  speak.'  Bigelow  on 
Estoppel,  492.  *  •  •  This  doctrine  of 
equitable  estoppel  Ilea  at  the  foundation  of 
morals  especially  concerns  conscience  and 
equity.  Under  its  benign  rule,  entitled,  as  it 
is,  like  other  equitable  doctrines,  to  a  fair 
and  liberal  application,  fraud  Is  suppressed 
and  honesty  and  fair  dealing  promoted,  con- 
duct becomes  equivalent  to  representations, 
and  acts  to  direct  statements.  Such  estop- 
pels may  be  given  in  evidence,  and  operate 
as  effectually  as  technical  estoppels.  They 
cannot,  in  the  nature  of  things,  be  subjected 
to  Sxed  and  settled  rules  of  universal  appli- 
cation, like  legal  estoppels,  nor  hampered  by 
the  narrow  confines  of  a  technical  formula." 

McDonnell  was  a  director  in  the  present 
De  Soto  Savings  &  Building  Association 


from  March,  189S,  to  1898.  He  knew  defend- 
ant Hartnett,  and  that  be  was  president  of 
said  "association"  and  trustee  In  both  these 
deeds  of  trust,  at  the  time  they  were  execut- 
ed. He  knew  Mr.  Bmdy,  the  secretary  of 
said  "association,"  and  that  be  acted  as  auc- 
tioneer at  the  sale.  He  complained  of  nei- 
ther of  these  matters  in  the  amended  petition. 
He  knew  that  his  property  was  to  be  sold 
under  the  deed  of  trust  before  the  sale,  and 
he  solicited  Zelle  Bros.,  who  held  a  third 
deed  of  trust  for  $3,000  on  the  property,  to 
be  present  and  bid.  He  and  the  officers  of 
said  "association"  alone  knew  the  facts  mak- 
ing these  loans  usurious,  If  any  such  usury 
be  held  to  exist  He  was  present  at  the 
sale,  and  knew  (so  he  testifies)  ttiat,  in  ad- 
dition to  Mr.  Ryan,  who  was  present  and  bid 
at  said  sale  for  said  "association,"  there  were 
two  other  bidders.  Yet,  in  view  of  all  this 
knowledge,  Jobn  McDonnell  stood  by  at  the 
sale  of  his  property,  under  his  own  deed  of 
trust,  and  made  on  account  of  his  default 
In  payments,  and  made  no  protest  against 
the  same,  or  objection  thereto. 

Our  conclusion  la  that  the  Judgment  should 
be  affirmed  as  to  the  defendants  Hartnett 
and  Anderson,  and  reversed  and  remanded  as 
to  the  defendant  De  Soto  Savings  &  Build- 
ing Association,  to  be  tried  in  accordance 
with  the  views  herein  expressed.  It  la  so 
ordered.  All  of  this  Division  ooncnr. 


ROSBNORANZ  t.  BWOFFORD  BROS. 

DRT  GOODS  CO. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  9,  1908.) 

WRONGFUL  ATTACHMENT  —  JURISDICTION  — 
TROVER— RIGHT  OF  POSSESSOR— SEIZURE— 
TRESPASS— CARRIERS— LIEN  FOR  FREIGHT- 
ESTOPPEL. 

1.  Where  plaiutifF  had  possession  of  goods, 
and  delivered  them  to  a  railroad  for  shipment 
to  herself  as  consignee,  and  they  were  attached 
b.v  defendant  in  a  suit  against  another,  plain- 
tiff's possession  gave  her  a  prima  facie  right 
to  recover  in  coDversion. 

2.  Defendant,  in  a  suit  against  his  debtor, 
attached  goods  in  the  possessios  of  a  railroad 
company,  delivered  to  it  by  plaintiff,  who  bad 
acquired  them  from  the  debtor.  Subsequently 
defendant  dismissed  the  attachment  suit,  and 
the  sheriff  delivered  the  goods  to  defendant's 
a^eats,  who  removed  them  to  Kansas,  where 
they  were  levied  on  under  an  attachment  sued 
out  by  defendant  in  that  state.  Held,  that  the 
acts  were  fraudulent  iu  law  and  the  Kansas 
court  acquired  no  jurisdiction. 

3.  A  second  attachment,  sued  out  of  another 
Kansas  court  and  levied  by  the  sheriff  on  the 
goods  while  they  were  in  his  hands  by  virtue 
of  the  first  attachment,  was  pervaded  with  the 
same  vice  as  the  first. 

4.  Defendant,  having  no  title  to  the  goods 
and  no  lien  thereon,  could  not  be  heard  to  jns- 
tify  its  seizure  thereof  by  asserting  that  the 
transfer  from  the  debtor  to  plaintiff  was  fraud- 
ulent toward  creditors. 

5.  The  lien  of  a  railroad  for  freight  on  goods 
shipped  ceased  when  the  company  attempted  to 
assign  said  lieu  to  one  who  seized  the  goods  for 
the  debt  of  a  stranger,  and  therefore  the  as- 
signed lieu  was  no  defense  to  an  action  for 
conversion  by  the  consignor  against  the  attach- 
ing creditor. 
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6.  The  parebaaer  of  goods,  in  Btatiog  bis  fi- 
Qaneift]  staodiag.  said  tbat  be  was  indebted  to 
plaintiff  In  a  certain  sum,  but  that  plaintiff  was 
willing  to  cai-ry  tbe  indebtedness,  and  not  allow 
it  to  txitbcr  tne  purohaBer,  or  interfere  with 
his  paying  other  creditors.  Aboat  two  moaths 
after  selluig  tbe  goods  the  seller  made  ingairy 
of  plaintiff  88  to  the  purchaser's  statement,  and 
was  told  that  it  was  correct,  bubsequently 
plaintiff  received  goods  of  the  pnrchaser,  which 
tbe  seller  attached.  Beld,  in  an  action  of  con- 
Tersion  plaintiff  against  the  seller,  that 
plaintiff  was  not  estopped  by  his  statement. 

Appeal  from  Orcuit  Court,  Jaduon  Conn* 
ty;  Bdw.  P.  Gates,  Judge. 

Action  by  Bertba  Bosencranz  against  STrof- 
ford  Bros.  Dry  Goods  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeala. 
Berersed. 

WoUman,  Solomon  9c  Cooper,  for  appellant 
ElllB,  Cook  &  Ellla,  for  reapondent. 

GANTT,  P.  J.  This  is  an  action  of  troTcr 
and  conversion  to  recom  the  value  of  18 
cases  and  7  bales  of  dry  goods,  clothing,  etc, 
and  was  brought  and  tried  in  the  Jackson 
circuit  court,  and  resnlted  tn  a  verdict  for 
defendant.   Plaintiff  appeals. 

On  November  4,  1895,  one  Herman  Oold- 
berg,  a  merchant  of  Baton,  N.  M.,  sold  and 
delivered  these  goods  to  the  plaintiff.  Bertha 
Boaencntnz.  Swofford  Bros.  Dry  Goods  Com- 
pany was  and  is  a  wholesale  clotblug  house 
of  Kansas  City.  Mo.  Mrs.  Bertha  Bosen- 
cranz, tbe  plaintiff,  Is  a  citizen  of  Chicago, 
111.,  and  her  husband  a  brother-in-law  of 
Goldberg.  Goldberg  bad  been  dealing  with 
Swofford  Bros,  for  some  time  prior  to  August 
24,  1895,  and  that  company  had  sold  him 
goods  on  credit,  but  not  in  large  quantities. 
On  the  .last-mentioned  date  Goldberg  came  to 
Kansas  City  to  buy  a  bill  of  goods  of  Swof- 
ford Bros,  and  others.  On  tbat  day  be  made 
n  statement  of  his  flnan<HaI  standing  to  Swof- 
ford Bros.,  In  which  It  appears  his  total  as- 
sets were  $7,550,  and  his  llabtUtlea  $2,021. 
Among  his  liabilities  he  scheduled  a  debt  for 
borrowed  money  to  J.  B.  Bosencranz  for  ?2.- 
100.  and  gave  as  reference  J.  Boeencranz,  216 
Halstead  street,  Chicago.  At  the  same  time 
be  stated  tliat  J.  Bosencranz  was  bis  brother- 
in-law,  and  the  detit  of  $2,100  was  the  bal- 
ance of  purchase  price  of  original  stock 
bought  by  Goldberg  of  Bosencranz,  and  the 
latter  was  willing  to  carry  said  Indebtedness, 
and  not  allow  It  to  bother  him  In  paying 
his  other  creditors,  and  thereupon  Swofford 
Bros,  sold  him  goods  to  the  amount  of  $lr 
S74.98. 

On  the  2d  day  of  October,  1895,  after  tbe 
shipment  of  the  goods,  the  creditman  of 
Swofford  Bros.,  In  tbe  name  of  saM  firm, 
wrote  J.  Bosencranz  tbe  following  letter: 
"Kansas  City,  Mo..  10/2/95.  J.  Bosencranz, 
215  Van  Buren  St,  Chicago,  Uls.— Dear  Sir: 
lu  a  statement  rendered  us  In  August  last  by 
Mr.  Herman  Goldberg,  of  Baton,  N.  M.,  he 
gave  us  among  his  liabilities  nn  Indebtedness 
to  you  of  $2,100.00.  He  explatna  to  us  tbat 
fou  are  his  brother-tn-Iaw,  and  tbat  this  la 


a  balance  on  the  ptirchase  price  of  the  orig- 
inal stock  bought  from  you.  He  also  says 
that  you  are  willing  to  carry  this  Indebted- 
ness for  him,  and  not  allow  It  to  bother  him 
or  interfere  with  his  paying  his  other  cred- 
itors. His  account  with' us  has  so  far  been 
satisfactory,  and.  If  his  Indebtedness  to  yon 
does  not  bother  him,  he  offers  a  fair  risk. 
We  would  like  to  hear  from  you  direct  as  to 
the  correctness  of  bis  statement.  We  In- 
close stamped  envelope  for  yonr  reply.  Yours 
truly,  Swofford  Bros.  Dry  Goods  Co.  (Die. 
W.  N.  M.)"  And  on  October  8,  1895,  received 
the  following  reply:  "Chicago,  II].,  10/5/98. 
Messrs.  Swofford  Bros.,  Kansas  City,  Mo.— 
Gentlemen:  Tours  of  recent  date  was  receiv- 
ed by  me.  Replying  to  same,  I  will  say  that 
the  statement  made  to  you  fn  August  last 
by  Herman  Goldberg,  of  Baton,  N.  M.,  re- 
garding the  indebtedness  to  me  of  $2,100.00, 
was  correct  Yours  respectfully,  B.  Bosen- 
cranz." 

The  plaintiff  offered  evidence  that  after- 
wards, on  the  3d  day  of  November.  18^,  tbe 
plaintiff,  through  her  husband.  J.  Bosencranz. 
acting  as  her  agent  delivered  the  goods  for 
I  whose  conversion  this  action  was  commen- 
ced to  the  Atchison,  Topeka  &  Santa  F6  Bail- 
road  Company,  a  common  carrier  engaged  in 
transporting  merchandise  from  Raton,  N.  M., 
to  Chicago,  ni.,  and  received  a  bill  of  lading 
In  her  favor  In  due  form,  whereby  said  com- 
pany agreed  to  deliver  said  goods  to  her  in 
Chicago,  III.;  that  Kansas  City,  Mo.,  Is  on 
the  line  of  said  railroad  between  Baton  and 
Chicago;  that  the  defendant,  Swofford  Bros., 
on  the  7th  day  of  November,  1895.  sued  out 
an  attachment  for  $1,385.80  In  the  circolt 
court  of  Jackson  county.  Mo.,  at  Kansas  City, 
In  favor  of  said  Swofford  Bros.  Dry  Goods 
Company,  and  against  H.  Goldberg,  on  the 
ground  of  nonresldence,  and  under  said  writ 
the  said  defendant  directed  the  sheriff  of 
Jackson  county.  Mo.,  to  attach  and  take  from 
the  possession  of  the  said  railroad  company- 
all  of  the  goods  described  In  tbe  petition,  and 
said  sheriff,  on  the  8th  of  November,  1895, 
attached  and  took  said  goods  out  of  the  pos- 
session of  said  railroad  company  In  Kansas 
City,  Mo.;  that  afterwards,  on  tbe  9th  day  of 
November,  1895,  said  Swofford  Bros.  Dry 
Ctoods  Company  dismissed  its  said  attach- 
ment suit,  and  on  the  lltb  of  November, 
1895,  said  sheriff  released  said  goods.  No 
other  proceedings  were  had  against  said 
goods  in  Jackson  cotmty,  Mo.  By  direction 
of  the  defendant  the  sheriff  turned  the  goods 
over  to  H.  Leftwitch,  an  employe  of  de- 
fendant, and  Joseph  H.  Roy,  an  employ^  of 
defendant's  attorneys. 

Prior  to  tbe  commencement  of  the  suit  In 
Jackson  county,  Mo,,  tbe  Swofford  Bros.  Com- 
pany, having  learned  of  their  shipment  from 
Baton,  brotTgbt  an  action  by  attachment  In 
Johnson  county,  Kan.,  and  summoned  tbe 
railroad  company  as  garnishee.  The  sheriff 
of  Johnson  county,  Kan.,  did  not  succeed  in 
kIeIi^  tbe  goods,  and  it  was  learned  tStey 
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had  gone  Into  Kansas  City,  Mo^  wbere,  as 
already  said,  tbey  were  levied  mi  by  tbe 
sheriff  ot  Ja<^aon  county.  Ho.,  and  removed 
from  the  (nrs.  It  seems  thia  selsure  aroused 
the  railroad  emnpany,  and  Swofford  Bros., 
anxious  to  avdd  controrersy  with  the  rail- 
road, which  had  a  lien  for  Its  freight  char* 
gee,  stipulated  that  the  raUroad  should  re- 
celTe  Its  earned  freight  Thereupon  Joseph 
H.  Roy  took  an  assignment  from  ttw  rail- 
road company  of  Its  claim  for  fi«Ight  lien 
on  the  goods,  and  the  goods  wwe  then  de- 
livered to  Mr.  Leftwltch,  an  employ^  of  de- 
foidant,  Swftford  Bros.,  under  tine  direction  i 
of  their  attorneys.  After  that  the  suit  In 
Jackson  county.  Ho.,  was  dismissed.  There- 
upon, by  direction  of  Swolford  Brosi,  or  their 
attorneys,  the  gfxOB  were  then  placed  In 
wagons  and  ftrlven  across  the  state  line  Into 
Kansas.'  The  mon^  which  was  paid  by  Soy 
to  aatls^  the  fre^ht  bill  was  paid  by  Swof- 
ford Bros.  When  tliey  reached  Kansas, 
Cummins,  the  deputy  sheriff  ot  Wyandotte 
county,  Kan.,  under  the  direction  of  Swof- 
ford Bros.,  levied  upon  the  goods.  They 
were  marked  "B.  Boseneranz,  GSilcago,  lU." 
This  levy  was  made  under  a  writ  of  attech- 
ment  issued  by  the  deik  of  Johnsom  county, 
Kan.,  bi  the  suit  commmced  there  as  already 
noted.  It  seems  no  publication  was  made  In 
this  suit  within  the  40  days  required  by  tiie 
laws  of  Kansas,  and  snbsequently  this  suit, 
Ilke*the  one  In  Jackson  county.  Ma,  was  also 
dismissed,  and  no  further  steps  taken  In  it; 
but  prior  to  its  dbnnlssal,  and  while  the 
goods  were  still  in  the  bands  of  tiie  sheriff  of 
Wyandotte  county,  Kan.,  Swofford  Bros.  Dry 
Goods  Company,  the  defendant  lierein, 
brought  still  anotha  action  in  attachment 
In  the  common  pleas  court  of  Wyandotte 
county,  Kan.,  against  Qoldberg,  and  by  ite 
direction  the  sheriff  of  that  county  levied 
upon  the  Ame  goods  then  in  his  hands.  Con- 
stmctive  service  by  publication  was  then 
obtained  in  this  last-mentioned  casa  and 
Judgm«it  taken,  and  the  goods  sold  and 
bought  In  by  defendant  There  was  no  ap- 
pearance by  Goldberg  or  Mrs.  Bosencrana  In 
any  ot  the  cases. 

Thereupon,  on  January  28,  1886,  plaintiff 
twougbt  this  her  action  against  Swofford 
Bros,  for  oonvwslon.  The  defendant  In  Its 
answer  pleaded,  first  s  general  denial;  sec- 
<md,  an  estoppel  on  the  part  of  plaintiff  by 
reason  of  her  agreement  not  to  enforce  ha 
debt  in  iwefer«ice  to  Goldberg's  other  cred- 
itors; third,  a  lieu  for  the  amount  of  the 
frefght  paid  by  defendant;  fourth,  that  the 
tfansfer  by  Qoldbe^  to  plaintiff  to  New 
Mexico  was  by  the  laws  of  that  territory  a 
general  asslgnmmt  fw  creditors;  fifth,  want 
of  capacity  In  plaintiff  to  malntoto  this  suit; 
Btctb,  because  the  transfer  of  the  goods  l^ 
Goldberg  to  plaintiff  was  fraudulent  and 
with  Intent  to  hinder  and  delay  creditors. 
The  reply  drailed  all  new  matter  and  again 
prayed  Jndgmrat 

Among  other  instructions,  plaintiff  prayed 


the  court  for  the  following:  "No.  9.  The 
Jury  are  Instructed  that  if  the  plaintiff  deliv- 
ered the  goods  In  eonlioversy  to  the  Atchi- 
son, Topeba  &  Santa  F6  Railroad  Company, 
to  be  transported  to  Chicago,  111.,  and  white 
en  route  to  Chicago  the  same  were  taken 
from  said  company  under  a  writ  ot  attach- 
ment Issued  at  the  Instance  and  served  under 
Qw  direction  of  defwdant  and  that  said  at- 
techment  suit  was  dismissed,  and  that  the 
attorney  for  said  railroad- company  assigned 
the  Hen  of  said  railroad  company  on  said 
goods  for  freight  and  made  said  assignment 
I  to  one  Boy,  if  the  Jury  find  that  said  Roy 
was  acting  for  the  said  defendant  In  toklng 
said  assignment,  and  that  the  said  defendant 
in  tiie  name  of  said  Roy,  took  possession  of 
said  goods  at  Kansas  City,  Mo.,  then  they 
must  find  for  plaintiff,  notwithstanding  that 
ssld  Swfrfford  Bros.  Dry  Goods  Company- 
subsequently  caused  said  goods  to  be  attech- 
ed.  No.  The  Jury  are  Instructed  that  if 
said  Swofford  Ifooe.  attached  the  said  goods 
at  Kansas  City,  Ma,  and  thereafter  released 
their  attachmmt  sud  tiien  sent  said  goods 
over  into  the  state  of  Kansas,  of  which  state 
the  said  Goldberg  was  a  nonresident  for  the 
purpose  of  having  the  same  attached  there, 
the  courts  of  the  state  of  Kansas  acquired  no 
Jurisdiction  over  the  said  goods,  and  fluit 
said  attachments  so  Issued  in  the  state  of 
Kansas  are  void,  and  the  Jury  will  entirely 
disregard  fiiem."  , 

1.  Prima  teffle  plaintiff  was  and  la  entitled 
to  tiie  poBsesdon  of  the  goods,  which  she 
shipped  from  Raton.  N.  M.,  to  Chicago,  or 
their  value.  Whether  bona  flde,  or  with  to-' 
tent  to  lilnder,  defeat,  or  delay  creditors,  the 
evidence  unqnesttonahly  shows  possession  In 
Mrs.  Bosencrnns  at  Baton,  N.  M.,  and  the 
receipt  for  her  of  the  goods  by  the  Santo  F6 
Railroad  to  transport  to  Chicago,  and  to  be 
redelivered  there  to  her.  By  virtue  of  her 
possession  she  had  the  right  to  recover  the 
goods  or  their  valne  trom  every  person  ex- 
cept the  right  owner.  This  has  been  the 
common  law  sfaice  ^e  decision  In  Armory  v. 
Delamarle,  1  Strange,  505,  wherein  it  was 
held  that  the  finder  of  a  Jewel  was  entitled 
to  bring  trover  agatost  one  who,  having 
tikea  the  Jewel  for  examination,  refused  to 
return  it  In  the  language  of  Lord  Camp- 
bell; *^e  law  la  that  a  person  possessed  of 
goods  as  his  property  has  a  good  title  as 
against  every  stranger,  and  that  one  who 
takes  them  from  him  having  no  title  In  him- 
self is  a  wrongdoer,  and  cannot  defend  him- 
self by  Showing  that  there  was  title  to  some 
third  person;  for  agabist  a  wrongdoer  pos- 
session Is  title.  The  law  is  so  stoted  by  the 
very  learned  annotetor  to  note  to  Wllbra- 
ham  T.  Snow,  2  Wm.  Saunders,  47b.  and  I 
think  it  most  reasonable  law,  and  essential 
for  the  Intereste  of  society  that  peaceable 
possession  should  not  be  disturbed  by  wrong- 
doers It  is  not  disputed  ttat  the  Jus  tertll 
csnnot  be  set  up  as  a  defense  to  an  action  of 
treq>aas  fbr  disturbing  the  possession.  Id 
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this  respect  I  see  no  difference  between  tres- 
pass and  trover;  for  In  truth  the  presump- 
tion of  law  Is  that  the  person  who  has  the 
possession  has  the  property.  Can  that  pre- 
sumption be  rebutted  by  evidence  that  the 
property  was  in  a  third  person,  when  offered 
as  B  defense  by  one  who  admits  that  he 
himself  had  no  title  and  was  a  wrongdoer 
when  he  converted  the  goods?  I  am  of  opin- 
ion that  this  cannot  be  done."  Jeffries  v.  G. 
W.  Railway  Co.,. 6  El.  &  Bl.  802,  85  Eng. 
Com.  L.  802.  Judge  Cooley  In  his  worlc  on 
Torts  (2d  Ed.,  p.  620,  marg.  p.  445),  after  re- 
viewing various  cases,  says:  "When,  there- 
fore, it  is  said  that  the  plaintiff  must  have 
had,  at  the  time  of  the  conversion,  the  right 
to  the  property,  and  also  a  right  of  posses- 
sion, nothing  more  can  be  intended  than  this: 
That  the  right  of  which  he  complains  he  has 
been  deprived  must  have  been  either  a  right 
actually  In  possession  or  a  right  immediate- 
ly to  take  possession."  Gobbey  on  Replevin, 
5  780;  Vanzant  v.  Hunter,  1  Mo.  71;  Stowell 
V.  Otis,  71  N.  Y.  36;  Knapp  v.  Winchester, 
11  Vt.  351;  Bartlett  v.  Hoyt,  29  N.  H.  317; 
Guttner  v.  Pac.  Steam  W.  Co.  (D.  C.)  96  Fed. 
019.  Plaintiff  having  possession  of  the 
goods,  the  law  is  that  one  who  has  wrong- 
fully obtained  the  goods  from  her  cannot  de- 
feat her  action  by  showing  title  in  another 
without  connecting  himself  with  the  right  of 
such  other  person. 

How  has  defendant  rebutted  or  attempt- 
ed to  show  title  out  of  plaintiff?  It'  is  clear 
that  neither  by  the  attachment  suit  com- 
menced in  the  circuit  court  of  Johnson  coun- 
ty, Kan.,  nor  by  the  attachment  sued  out 
In  the  circuit  court  of  Jackson  county,  Mo^ 
was  the  title  of  plaintiff  in  any  manner  af- 
fected, because  neither  was  prosecuted  to 
judgment  The  only  question,  then,  is  as 
to  the  effect  of  defendant's  Judgment  in  the 
Wyandotte  county  common  pleas  court.  This 
leads  us  to  inquire  what  Jurisdiction  the 
common  pleas  court  acquired  over  this  prop- 
erty as  between  defendant  and  plaintiff. 
Plaintiff,  being  the  shipper  and  consignee, 
also,  of  the  goods,  was  prima  facie  the  own- 
er thereof,  but  defendant  bad  the  right  to 
attach  them,  if  It  could  establish  that  the 
sale  and  transfer  to  plaintiff  by  Gioldberg 
was  fraudulent  as  against  defendant;  and 
when  the  action  of  defendant  was  commen- 
ced in  Kansas  City,  Mo.,  and  the  goods 
seized  under  the  writ,  the  circuit  court  of 
Jackson  county  unquestionably  acquired  Ju- 
risdiction over  them,  but  when  defendant 
by  means  of  attachment  had  brought  the 
goods  within  the  Jurisdiction  of  the  circuit 
court  of  Jackson  county,  and  then  Induced 
the  sheriff  of  Jackson  county  to  turn  them 
over  to  Its  agent,  it  Is  absolutely  clear  It  had 
no  legal  possession.  The  sheriff  had  no 
right  to  turn  them  to  defendant.  He  held 
tlicm  by  virtue  of  a  writ,  and  subject  to  the 
lawful  orders  and  Judgments  of  the  circnit 
court  of  Jackson  county,  and  not  as  defend- 
ant might  direct  Bat,  as  If  to  remove  the 


last  semblance  of  authority  for  holding  the 
goods,  defendant  dismissed  its  attachment, 
under  and  by  virtue  of  which  the  i>osses- 
sion  was  acquired  from  plalntiCTs  carrier, 
and  thus,  prior  to  the  removal  of  the  goods 
to  Kansas,  defendant  was  in  possession  of 
plaintiff's  goods  without  the  slightest  Justi- 
fication in  law.  It  was,  as  to  plaintiff,  a 
naked  trespasser,  tn  possession  by  virtue  of 
an  abuse  of  the  state's  writ  of  attachment 
Having  obtained  the  possesion  and  dismiss- 
ed its  writ  It  bad  neither  title  nor  color  of 
right  to  retain  the  possession,  and  if  plain- 
tiff had  brought  replevin  or  sued  In  conver- 
sion before  the  removal  of  the  goods  to  Kan- 
sas, and  after  the  dismissal  of  the  attach- 
ment suit  brought  In  Jackson  county.  It  is 
too  plain  for  discussion  that  defendant  would 
have  bad  no  defense  whatever  to  the  action. 
Whatever  efficacy  there  might  have  been  In 
the  writ  was  dismissed,  and  the  officer  who 
had  levied  It,  instead  of  restoring  them  to 
the  party  from  whom  he  took  them,  bad 
turned  them  over  to  defendant  who  had  no 
right  to  them.  Prima  facie,  the  officer  him- 
self, having  a  writ  directed  against  Gold- 
berg alone,  which  he  levied  on  property  in 
plaintiff's  possession,  was  a  trespasser. 
State  ex  rel.  Robertson  v.  Hope,  88  Mo.  430. 
And  when,  at  the  Instance  of  defendant  be 
turned  the  goods  over  to  defendant  the 
latter  also  was  &  trespasser.  Conceding  that 
defendant  was  a  creditor  of  Goldberg;  it 
would  have  had  no  right  merely  because  It 
was  his  creditor  and  he  was  attempting  to 
defraud  It  to  seize  his  property  and  hold  it 
without  any  lawful  process.  How  much 
less  could  It  Justify  its  seizure  of  property 
of  which  Goldberg  bad  no  possession,  and 
which  was  in  the  possession  of  plaintiff.  A<t 
said  In  Mississippi  Mills  v.  Meyer  &  Co.,  8.1 
Tex.  438,  18  S.  W.  749:  "The  fact  that  a 
naked  trespasser  is  the  creditor  of  the  own- 
er of  the  goods,  or  that  the  plaintifTs  title 
may  be  founded  in  fraud,  will  not  Justify 
a  trespass."  Hudson  t.  WUIIb,  73  Tex.  25S, 
11  S.  W.  273. 

Such  was  the  condition  of  affairs  when 
defendant  removed  the  property  out  of  this 
state.  Into  Kansas,  in  order  that  the  Kansas 
writ  of  attachment  could  be  levied  upon  it 
As  already  said,  it  seems  the  Johnson  conn- 
ty  attachment  was  levied  on  the  goods  In 
Wyandotte  county.  For  two  r«i6ons  defend- 
ant cannot  avail  Itself  of  that  attachment  by 
way  of  defense:  First,  because  this  attach- 
ment was.  like  the  Missouri  attachment,  dis- 
missed without  having  even  gone  to  Judg- 
ment and  without  service  on  Goldberg;  sec- 
ond, for  the  reason  that,  defendant  being 
in  possession  of  the  goods  in  Missouri  purely 
and  simply  as  a  trespasser,  and  having  tak- 
en tbem  Into  Kansas  in  order  that  the  writ 
of  attachment  in  that  state  could  be  levied 
on  them,  the  levy  conferred  no  Jurisdiction, 
because  It  was  a  fraud  lu  law,  whatever 
the  intention  of  defendant  was,  and  this 
defendant  cannot  avail  Itself  ot  Its  wrongful 
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act  to  confer  Jorlsdlction  on  the  courts  ot 
Kansas  and  then  plead  tbelr  process  as  a 
defense  to  plalntUTs  action  for  tbelr  orig- 
inal and  contiDulng  trespass  and  wrongful 
conversion.  However  honest  and  valid  Its 
claim  against  Goldberg,  and  this  we  do  not 
for  a  moment  question,  no  valid  legal  se- 
qneatratlon  could  follow  Its  Illegal  act  In 
thus  taking  the  jiroperty  out  of  this  state 
and  having  it  attached  for  Its  benefit  In 
Kansas.  The  courts  cannot  and  will  not 
countenance  such  a  method  of  acquiring  ju- 
risdiction, and  the  plaintiff  Is  not  estopped 
to  question  the  Jurisdiction  of  a  court  of  a 
foreign  state,  obtained  in  such  a  manner 
and  by  such  means. 

But,  as  we  have  said,  the  levy  In  the  Jolin- 
Bon  county  case  was  abandoned,  and  it  con- 
stltates  no  defense.  This  leaves  but  the  Wy- 
andotte attachment  as  a  defense.  This  last 
attachment  la  pervaded  with  the  some  vice 
as  that  wbidi  inreceded  It.  The  property 
was  within  the  local  jurisdiction  of  the 
Wyandotte  ctmunon  pleas  court  solely  and 
wholly  as  the  result  of  the  original  trespass 
of  defendant  and  this  subsequent  attach- 
ment did  not  and  could  not  purge  it  of  the 
original  wrong  In  unlawfully  taUng  the 
goods  out  of  this  state  to  Kansas,  in  order 
to  confer  a  Jurisdiction  which  that  court 
otherwise  would  not  have  bad  over  it.  The 
proceeding  was  conducted  at  the  instance 
of  defendant,  and  we  think  that  It  Is  open 
to  plalntifTs  attack  on  it  for  the  same  rea- 
sons that  must  govern  the  Johnson  county 
attochment.  The  stream  cannot  rise  higher 
than  ito  source.  Hoes  v.  T.  &  H.  B.  B. 
(N.  T.)  66  M.  B.  US.  It  is  apparent  then, 
if  we  are  right  in  holding  that  the  Kansas 
courts  did  not  and  could  not  acquire  Juris- 
diction over  plaintiff's  goods,  to  favor  of  de- 
fendant, by  megally  taking  them  out  of  this 
stats  into  Kansas,  in  order  that  defendant's 
attachment  to  that  stote  might  be  levied 
upon  them,  defendant  had  no  defense  to 
plainttlTs  action  by  reason  of  any  attoch- 
ment or  Judgmcait  Uens;  Having  no  title  to 
Itself,  and  no  lien,  can  it  be  heard  to  Justify 
ito  selsure  and  possession  of  tdalntlVs  goods 
by  asserting  or  showtog  that  the  sale  from 
Ooldbe^  to  platotlff  was  fraudulent  as  to 
Goldberg's  creditors,  or,  to  other  words.  In 
such  case  can  defendant  show  title  to  a  third 
person  as  a  defense?  We  think  the  great 
weight  of  autAcwlty  Is  that  it  cannot  Cob- 
bey  on  Beplevto,  (  786.  lays  down  the  rule 
that  "B.  defendant  who  has  wrongfully  tok- 
en possession  of  the  property  cannot  set  up 
as  a  defense  that  other  persons  who  are  not 
defendantt  luve  a  lien  on  the  property 
wbich  entitles  them  to  its  possession."  And 
It  was  held  to  MisslBdppi  Mills  v.  Meyer,  88 
T«x.  4SS,  18  S.  W.  748,  that  "the  fact  that 
a  naked  tre^tasser  Is  a  creditor  of  the  own- 
a  of  the  goods,  or  that  the  plaintiff's  title 
may  be  tounded  to  fraud,  wUl  not  Justify 
Che  tsespasB."  This  was  the  rule  announced 
117  Lord  Oampbell  to  Jeffries  v.  O.  W.  By. 
7fiS.W.-29 


Co.,  5  EL  &  Bl.  802;  8S  Bug.  Com.  Law, 
802;  Hudson  v.  Willis  &  Bro.,  78  Tex.  256, 
11  S.  W.  273.   Defendant  was  to  no  position 
I  to  avail  itself  of  the  fraud  of  Goldberg,  if 
I  any,  to  attempting  to  defeat  his  creditors, 
I  as  it  had  not  acquired  Goldberg's  title  in 
i  any  lawful  manner,  but  was  a  naked  tres- 
passer to  the  circumstonces,  and  has  not 
I  connected  Itself  with  Gtoldl)CTg*s  possesston 
I  or  title  to  any  lawful  manner. 

2.  Was  it  open  to  defendant  to  avail  Itself 
I  of  the  Hen  of  the  Santo  FA  Bailway  Com- 
pany for  ito  freight  charges?  It  Is  too  clear 
I  for  discussion  that  the  assignment  to  Boy 
was  for  defendant's  benefit  He  was  acttog 
I  for  defmdaut'B  counsel  to  taking  the  assign- 
ment, and  it  paid  the  mon^  to  procure  the 
1  nssfgument  and  this  was  only  one  other 
j  step  to  the  general  scheme  to  get  the  goods 
I  out  of  Missouri  toto  Kansas.  If  the  sheriff 
I  of  Jackson  county  had  pidd  the  freight  bill, 
:  and  the  attochment  to  Missouri  had  been 
I  followed  up  to  Judgment  and  sale,  it  may  be 
the  sheriff  would  have  been  allowed  this 
amount;  but  m  this  was  not  done,  It  Is  obvi- 
ous that  it  was  his  duty,  when  the  attoch- 
ment to  Jackson  coonty.  Mo.,  was  dismissed, 
to  have  returned  the  goods  either  to  plaintiff 
or  her  bailee,  the  railroad  company.  In  5 
American  and  Eng.  Encyclopedia  of  Xiaw  (2d 
Ed.)  p.  420,  it  is  said:  "The  Uen  of  a  rail- 
road company  for  freight  is  neither  property 
nor  a  debt  but  a  mere  right  to  have  a  debt 
satisfied  out  of  certain  spedfled  property, 
and  is  a  personal  right,  which  cannot  be 
sold  or  assigned."  In  Ames  v.  Palmer,  42 
Me.  197,  66  Am.  Dec  271,  the  Supreme  Coui^t 
of  Maine  said:  'It  has  been  repeatedly  de- 
cided both  to  England  and  in  thia  country 
that  the  lien  of  a  factor  is  a  personal  privi- 
lege, wliich  is  not  transferable,  and  that  no 
question  upon  It  can  arise,  except  between 
the  principal  and  factor.  DauMgny  v.  Du- 
val. 6  D.  &  E.  604;  McComble  v.  Davles,  7 
East,  5;  Jones  v.  Stoclalr,  2  N.  H.  318,  8  Am. 
Dec.  7B;  Holly  v.  Huggeford,  8  Pick.  73,  18 
Am.  Dec.  303;  Pearsons  v.  Tlncker,  36  Me. 
384.  No  reason  is  apparent  why  the  same 
consequences  should  not  attocfa  to  the  lien 
of  a  common  carrier  as  to  that  of  a  factor. 
In  l»th  cases  the  nature  of  the  lien  Is  the 
same.  Both  are  common  law  liens.  The 
object  of  these  -liens  being  the  same,  tbelr 
effect  must  be  the  same."  In  Holly  v.  Hug- 
geford. 8  Pick.  7S,  Parker,  0.  J.,  said:  "The 
lien  of  a  factor  does  not  dispossess  the  own- 
er until  the  right  Is  exerted  by  the  factor. 
It  continues  only  while  the  factor  himself 
has  the  possession,  and  therefore,  if  he 
pledges  the  goods  for  bis  own  debt,  or  suf- 
fers them  to  be  attached,  or  otherwise  parte 
with  them  voluntorily.  the  Uen  la  lost  and 
the  owner  may  trace  and  recover  them,  or  he 
may  sue  in  trespass  if  they  are  forcibly 
token  from  bis  constractire  possession,  con- 
ttoued  notwlthstondtog  the  lien.  Lempriere 
V.  Pasley,  2  T.  B.  48S;  Everett  v.  Saltus,  18 
Wend.  47a'*  The  lien  of  the  Santo  F6  Ball- 
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way  Company  was  no  defense  to  plBlntifTi 
rlgbt  of  action  In  this  caae.  It  ceased  when 
the  company  assigned  or  attempted  to  assign 
it  to  defendant. 

3.  But  the  defendant  Invokes  tbe  doctrine 
of  estoppel  against  the  plaintiff.  This  tt 
predicates  on  tbe  statement  of  Goldberg  to 
defendant,  when  he  bought  the  goods,  An- 
gust  24,  1^5,  to  tbe  eCFect  that  he  was  in- 
debted to  Rosencianz  in  the  sum  of  |2,100, 
bat  that  Bosencranz  was  his  brotber-In-law, 
and  that  Rosencranz  was  willing  to  carry 
said  indebtedness,  and  not  allow  it  to  bother 
or  interfere  with  bis  paying  bis  other  cred- 
itors, and  snbsequently.  In  Norember,  ISSS, 
and  after  defendant  had  sold  the  goods  to 
(Soldberg,  defendant  wrote  to  J.  Rosencrans, 
adTtaing  him  of  Goldberg's  statement  to  It, 
and  received  a  letter  ftom  plalntift,  in  which 
she  says:  "Replying  to  same,  I  will  say 
that  the  statement  made  to  yon  tn  August 
last  by  Herman  Goldbei^g,  of  Raton.  N.  M., 
regarding  the  hidcbtedness  to  me  of  92,- 
100.00,  was  correct."  Plaintiff  requested  the 
court  to  instruct  the  Jury  that.  If  Swofford 
Bros.  Dry  Goods  Company  sold  no  goods  to 
Goldberg  after  receiving  the  letter  flrom 
plaintiff,  there  was  no  binding  agreement  be- 
tween plaintiff  and  Swofford  Bros.  Dry  Goods 
Company,  not  to  enforce  said  Indebtedness 
against  the  interests  of  said  SwofTord  Bros. 
Dry  Goods  Company,  which  Instruction  the 
court  refused,  and  plalntltF  excepted.  The 
court  modified  several  similar  Inatructiona  by 
adding  tiiereto  these  worda:  "Unless  you  fur- 
ther believe  there  was  between  the  plaintiff 
and  said  Goldberg  an  agreement,  and  that  the 
same  was  communicated  to  the  defendant  by 
said  Goldberg,  that  plaintiff  would  not  aUow 
his  Indebtedness  to  her  to  bother  him,  or  in- 
terfere In  any  way  with  bis  paying  for  goods 
purchased  of  wholesale  bouaea.  and  that  de- 
fendant, relying  on  and  induced  by  sndi 
agreement,  extended  credit  to  Goldberg.'*  To 
this  modiflcatlon  plaintiff  duly  excepted  at 
the  time. 

The  question  is,  was  plaintiff,  by  reason 
of  this  representation  by  Goldberg  and  her 
subseliuent  letter,  estopped  to  purchase  goods 
of  Goldberg  to  save  her  debt?  It  Is  plain, 
that  defendant  was  notified  that  Roaencranz 
was  a  creditor  of  Goldlwrg.  to  the  amonnt  of 
92,ltX).  There  was  no  concealment  of  this 
Indebtedness.  Without  some  valid  contract, 
binding  ber  to  other  creditors  not  to  enforce 
this  debt,  nether  law  nor  Justice  would  pre- 
vent tbe  enforcement  of  this  debt,  any  more 
than  any  other  obligation  owing  by  Goldberg. 
Advised  of  this  Indebtedness  before  it  sold 
to  Goldberg,  defendant  took  no  steps  to  ob- 
tain such  an  agreement  In  its  favor.  It  sold 
him  its  goods,  and  had  no  commnnlcation 
with  Mrs.  Rosencranz  for  more  than  two 
months  afterwards.  It  then  wrote  her,  and 
stated  that  Goldbei^  bad  assured  it  that  she 
was  willing  to  carry  the  Indebtedness,  and 
not  allow  it  to  interfere  with  his  paying  bis 
other  creditors.  Her  debt  was  due.   She  had 


voluntartly  agreed  to  indulge  her  debtor,  but 
there  was,  so  far  as  ttris  record  discloses,  no 
consideration  for  this  promise.  As  between 
her  and  Goldberg,  it  would  not  have  pre- 
vented her  suing  him  at  any  time,  and  would 
have  constituted  no  defense  to  her  action. 
She  had  made  no  agreement  with  his  cred- 
itors not  to  collect  her  debt  or  to  give  tbem  a 
preference.  It  may  be  that  If,  to  Induce  de- 
fendant to  sell  him  goods,  she  liad  agreed 
her  debt  sliould  be  mad6  subordinate  to  any 
debt  he  contracted  with  it  for  goods  on  the 
strength  of  her  agreement,  she  might  have 
been  estopped  to  claim  her  rights  along  with 
It;  bnt  it  is  apparent  it  did  not  act  on  any 
such  an  understanding,  but  sold  him  goods 
without  obtaining  any  agreement  or  having 
any  understanding  with  her. 

We  are  cited  by  defendant  to  Banli  v.  Buck. 
123  Mo.  141,  27  S.  W.  341;  but  that  case  H 
easily  distingalahed  from  this.  In  that  there 
tbe  debt  and  the  absohite  deeds  given  to  se- 
cure ft  were  kept  secret,  and  Buck  ft  Mc- 
Crosky  permitted  to  obtain  credit  from  oth- 
ers, who  extended  credtt  on  the  faith  of  their 
ownership  of  tlie  property.  Here  tbe  debt 
was  announced  before  the  goods  were  sold. 
No  mwtgage  or  other  lien  bad  been  taken 
which  would  give  Mrs.  Rosencranz  any  ad- 
,  vantage  over  any  otber  creditor.  AH  that 
'  was  represented  was  by  the  debtor,  and  tbat 
was  that  ^e  was  willing  to  indulge  him,  and 
not  prevent  bis  paying  others  he  owed.  Tbe 
element  of  secrecy  and  tlte  taUng  of  a  deed 
which  mlgbt  operate  to  give  her  a  sopoior 
lien  Is  wholly  wanting.  Rice  v.  Bnnce.  49 
Mo.  231.  8  Am.  Sep.  129,  is  also  relied  on; 
bnt  Ih  that  case  one  having  an  equitable  in- 
terest In  land  was  present  when  it  was  pot 
up  fbr  sale  as  the  property  of  the  iwrson  In 
whom  the  record  showed  title.  He  not  only 
gave  no  notice  of  his  tlQe,  but  ratered  bie 
Mst  of  bidders,  and  by  tils  silence  and  acts 
induced  another  to  expend  his  money,  where- 
as In  this  case  Goldberg  gave  notice  of  the 
Roaencrana  debt,  and  Mrs.  Rosenerans  did 
no  act  to  Induce  defendant  to  extend  him 
credit  on  the  assumption  that  she  would  not 
enforce  It.  At  most,  she  was  represented 
as  a  creditor  who  was  wilHng  to  be  indolgent 
and  not  to  crowd  Goldberg. 

Conceding  tbe  full  force  of  tbe  doctrine  of 
estoppel,  that  one  who  ne^ecta  to  speak  Shan 
not  be  beard  to  do  so  when  bis  silence  or  acts 
have  lead  another  to  act  to  his  Injury,  we 
are  unable  to  find  any  evidence  upon  which 
to  estop  plaintiff  In  this  case.  Her  debt  was 
not  kept  secret  Sbe  made  no  rqiresentadon 
to  defendant  to  induce  It  to  sell  Its  goods  to 
Goldberg,  and,  conceding  sbe  was  wining  to 
Indulge  her  debtor,  sbe  was  In  do  manner 
bound  to  forego  tbe  collection  of  her  debt. 
The  cases  all  agree  Gist  there  can  be  no  es- 
I  toppel  unless  the  party  who  allies  It  irfied 
upon  tbe  represoitatlon,  was  todoced  to  act 
by  It,  and.  thus  relying  and  Induced,  did  take 
some  action.  Giving,  now,  full  scope  to 
everything  represented  by  G<ddberg,  It  most 
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tuTe  been  aiiparent  to  amy  reasonable  man, 
coDtem plating  extending  Mm  credit,  that,  U 
he  derired  to  estop  Mrs.  Bosencranz,  Bome- 
thlng  mora  tban  her  mere  gratnltoua  agree- 
ment with  Giridberg:  was  required  to  tie  her 
hands,  so  that  she  would  not  be  at  liberty  to 
enforce  her  debt  like  his  other  creditors.  De- 
fendant was  notified.  It  cannot  be  heard 
to  my,  ia  Tlew  of  the  erideoce  adduced  by 
itself,  that  the  truth  was  uoknown  to  It  at 
the  time  it  sold  Ctoldb^g  and  at  the  time  it 
audited  Mm.  Mrs  Bosencrana  asserted  the 
debt  which  defmdant  was  adTlsed  abe  held, 
and  It  knew  the  fall  extent  to  which  she  was 
bound  not  be  enforce  it.  and  that  was  a 
gratuitous  agreement  founded  upon  no  coD- 
slderatiaD.  It  sought  no  greater  security  be- 
fore It  sold  to  him,  and  obtained  do  more 
later. 

We  do  not  think  defendant  established  lbs 
estoppel,  eren  If  It  liad  been  In  position  to 
do  so.  But  tf  It  bad  any  equities,  or  could 
hiTohe  estoppel  In  a  proper  case,  it  cannot 
do  ao  here,  for  the  reason  tbat  It  stands  tn 
this  record  as  a  trespasaer.  with  no  right  ac 
title  to  the  property.  It  acquh^  no  lien  or 
title  by  Its  attachment  proceedings  in  Kansas. 
Plaintiff  was  in  the  peaceable  possession,  and, 
if  It  defied  to  rely  on  its  estt^pel,  It  should 
bare  proceeded,  not  by  trespass  or  force,  bat 
by  Invoking  Its  dahn  in  a  court  of  Justlee. 
This  defense  Is  ao  more  open  to  it  than  was 
the  clalni  that  Goldberg  had  sold  and  dellTcnd 
the  property  to  plalntKT  to  defraud  his  credi- 
tors. 60  far  as  this  actkm  Is  affected,  these 
two  defenses  stand  in  the  same  da  as.  What- 
erer  the  "confusion"  which  defendant  pleads 
as  an  extenoadom  of  the  methods  resorted  to 
for  the  purpose  of  giving  the  Kan  am  courts 
Jnrisdlcticn,  it  must  be  said  that  plsintffl  in 
□o  way  contributed  to  it.  While  we  are  satia- 
fled  defendant  was  only  attempting  to  secure 
an  honest  debt,  and  that  there  was  no  wicked 
purpose  In  the  Taxlous  steps  taken  by  it,  still 
the  courts  cannot  countenance  tbe  extreme 
methods  used  In  this  case  to  confer  Juris- 
diction on  the  Kansas  courts  over  plaintiff's 
goodSL  Bowever  honest  the  debt,  It  can  only 
be  enforced  in  the  courts  by  obtaining  Juris- 
diction in  the  manner  prescribed  by  tbe  law 
of  the  land.  The  fact  of  Jurisdiction  may 
be  Inquired  Into,  and,  when  obtained  by  fraud 
In  fact  or  frand  In  law,  tbe  Judgment  may 
be  Impeached  collaterally.  This  principle  is 
well  established  in  Parsons  v.  Dicklneon,  11 
Pick.  352;  Wood  v.  Wood,  78  Ky.  624;  Dunlap 
V.  Cody,  31  Iowa,  260,  7  Am.  Rep.  128;  Dor- 
inger  v.  Moschlno,  93  Ind.  49S;  Deyo  v.  Jcn- 
nisoo,  10  Alien,  410;  Drake  on  Attachaaait, 
I  1»3;  Byler  v.  Jones.  70  Mo.  263;  Capital 
Bank  t.  Knox,  47  Mo.  333. 

It  results  that  the  court  erred  In  refusiag 
plalntUF's  instructions  invoking  the  viewa  we 
have  expressed,  and  In'  giving  those  for  de- 
fendant The  Judgment  is  reversed,  and  tbe 
cause  remanded,  to  be  proceeded  with  In  ac- 
fnrii^niHt  irith  this  (^iBiMi.   All  concur. 


UNDERWOOD  et  aL  T.  CAVB. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  9.  UOS.) 

WIUL8  —  CONSTRUCTION  —  BSTATB  DEVISED- 
IJFE  TENANT-^OWER.  OF  DISPOSITION— 
DEEID— RfiLATION  TO  POWBR— MISTAKEN  DB- 

SCRIPTION— CORRECTION  —  SUFFICIENCY  OF 
BVIDBNCB— FORU  OF  DBGRBB. 

1.  A  will  read:  "I  give  and  bequeath  unto 
my  wife  •  •  •  the  residue  of  my  lauds,  or 
so  much  thereof  as  may  remain  nndinioaea  of 
at  the  time  of  my  death."  In  a  suWquent 
ciouse  it  was  provided  that  the  property  bo- 

aueatbed  to  the  wife  should  "be  hers  absolately 
iiriug  her  natural  life,  to  use  aod  enjoy  as 
she  may  see  proper,  and  at  her  death,  if  there 
should  be  anythmg  left,  my  will  is  that  It  be 
rested  and  applied  to  tbe  use  of  the  B. 
Church."  Scia,  tbat  the  wife  took  only  a  life 
eatole,  and  not  an  estate  in  fee. 

2.  under  a  will  devisiug  testator's  real  es- 
tate to  his  wife,  and  providing  that  it  aboald 
"be  hers  absolateiy  during  her  natural  life,  to 
use  and  enjoy  as  she  may  see  proper,"  the  wife 
has  the  power  of  disposing  of  the  land  in  fee. 

3.  Where  a  deed,  by  a  devisee  of  a  life  es- 
tate with  power  of  di?poattion  in  fee,  discloses 
that  it  is  for  a  valuable  considemtiou,  and  ua- 
dertakes  to  convey  in  fee,  it  will  be  escribed  to 
the  power,  and  not  to  the  life  estate. 

4.  The  mere  fact  that  a  deed  iocludes  prop- 
erty not  owned  by  tbe  grant<«,  with  the  testi- 
moiv  of  two  witnesses,  in  a  general  way,  as 
to  the  lands  sold.  Is  insufflcieut  to  warrant  a 
correction  in  the  description;  more  definite  evi- 
dence of  mistake  In  the  instrument  Itself  being 
required. 

5.  In  a  suit  to  correct  a  dcacriptlon  In  a  deed, 
a  finding  that  the  grantee  is  "entitled  to  a  de- 
cree for  tbe  property  omitted  to  be  conveyed  or 
miedescribed^^'  aud  a  decree  adjudgins  that  the 
prayer  of  his  pleading  be  granted,  ''and  he  ia 
decreed  to  be  the  owner  and  legal  holder  of  the 
title  to  all  the  property  herein/'  followed  by  a 
corrected  description,  are  erroneous,  as  omitting 
all  reference  to  tbe  correction  of  tbe  mistake  in 
the  instrument,  and  referring  the  reader  to  the 
pleadings  to  ascertain  the  relief  prayed  tor. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; EL  P.  Gates,  Judge. 

Action  by  J.  W.  Underwood  and  others 
against  Jesse  M.  Cave.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Modified. 

John  N.  Southern  and  John  A.  Sea,  for  ap- 
pellants. Jobnaon  &  Lucas,  for  respondent. 

FOX,  J.  This  is  an  action  in  ejectment 
for  the  recovery  of  certain  lands  in  Jackson 
county.  The  answer  tenders  the  general  is- 
sue. Invokes  the  statute  of  llmltatiooa,  and 
prays  for  a  reformation  of  tbe  description 
as  to  a  part  of  tbe  land  and  a  decree  In  ac- 
cordance therewith.  The  reply  denies  tbe 
new  matter  In  tbe  answer.  On  the  issues 
thus  Joined  trial  was  had,  and  the  fludlug 
and  decree  was  for  defendant  as  prayed  in 
tbe  answer.  In  due  time  motion  for  new 
trial  was  filed  and  overruled,  aud  tbe  case 
brought  here  by  appeal.  Tbe  whole  issue  la 
embraced  in  tbe  construction  of  tlie  will  of 
James  F.  Underwood,  deceased,  the  common 
source  of  titie. 
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Tbe  fol'owlng  stipulation  was  Introduced 
In  evidence  on  the  part  of  the  plaintiffs. 

"Gome  the  parties  hereto  and  file  stipula- 
tions as  follows:  (1)  That  the  plaintiffs  are 
heirs  of  James  P.  Underwood.  (2)  That 
James  F.  Underwood  is  the  common  source 
of  title  to  the  property  In  controversy.  (3) 
That  the  said  James  F.  Underwood  died  tes- 
tate in  tbe  year  1871,  and  Noah  Hunt  and 
his  widow,  Mallnda  Underwood,  qualified  and 
were  duly  appointed  executors  of  Us  last 
will  and  testament.  (4)  That  said  last  will 
and  testament  was  admitted  to  probate  in 
tbe  probate  court  of  Jackson  County,  Mo.,  at 

Independence,  on  the  day  of  July,  1871, 

and  was  re-probated  on  the    day  of 

 ,  1899,  In  same  court   (5)  That  said  last 

will  and  teBtament  may  be  admitted  as  testi- 
mony In  tbls  cause.  (6)  That  Mallnda .  Un- 
derwood lived  In  and  occupied  the  residence 
wbere  ber  husband  died  until  her  decease  in 
1897.  (7)  That  Mallnda  Underwood  received 
from  herself  and  her  coexecutor  Noah  Hunt, 
tbe  balance  found  to  be  due  the  estate  at  the 
final  settlement  thereof,  to  wit,  the  sum  of 
$1,040.28.  (8)  That  said  Malinda  Underwood 
claimed  the  real  estate  Id  controversy  under 
and  by  virtue  of  tbe  said  last  will  and  testa- 
ment of  the  said  James  F.  Underwood;  but, 
if  she  had  any  other  title  thereto,  defendants 
are  not  debarred  by  this  stipulation  from  as- 
serting the  same." 

Following  this  there  was  testimony  In- 
troduced by  plaintiffs  as  to  the  rental  value. 
Tbls  was  all  the  testimony  on  the  part  of 
the  plaintiffs. 

Defendant  Introduced  certified  copy  of  tbe 
will  of  James  F.  Underwood,  deceased.  As 
tbe  vital  questions  Involved  in  this  con- 
troversy are  In  respect  to  the  proper  con- 
struction of  this  will,  we  here  quote  it: 

"Know  all  men  by  these  presents,  that  I, 
James  F.  Underwood,  of  tbe  county  of  Jack- 
son, and  state  of  Missouri,  being  In  feeble 
health,  but  ot  a  sound  and  disposing  mind, 
and  not  knowing  tlie  day  of  my  death,  do 
make  and  publish  this  my  last  wUI  and 
testament  In  manner  and  form  following,  to 
wit; 

"First.  I  give  and  bequeath  and  donate  to 
tbe  Underwood  family  one  acre  of  ground 
ns  a  cemetery  or  burying  ground,  tbe  said 
one  acre  being  what  Is  now  known,  and 
which  I  wish  to  be  known,  as  the  'Underwood 
Cemetery  or  Burying  Ground,'  to  hold  and 
belong  to  the  said  family,  forever,  with  this 
understanding:  that  Johnson  Stults  and 
James  Sanders,  with  tbeir  families,  may  and 
shall  have  the  privilege  of  burying  any  of 
thpir  deiid  In  said  burying  ground. 

"Second.  I  give  and  bequeath  unto  my 
wife,  Mallnda  Underwood,  the  residue  of  my 
lands,  or  so  much  thereof  as  may  remain 
undisposed  of  at  the  time  of  my  death,  to 
■wit:  The  southeast  ^  of  the  southeast  ^4  of 
section  seven;  the  southwest  ^4  of  tbe  south- 
east \i  of  section  21,  except  the  one  acre 
alrea^  mentioned;  the  south  half  of  the 


northwest  ^  of  tbe  southeast  ^  of  the  same 
section;  the  south  half  of  the  soutliweat 
quarter  of  the  same  section;  the  northwest 
^  of  the  northeast  ^  of  same  section;  and 
the  northeast  ^  of  the  uortbweet  \i  of  sec- 
tion 28— all  in  townslilp  47,  in  range  29,  con- 
taining in  all  259  acres,  more  or  less.  I  also 
give  and  bequeath  to  my  wife,  said  Malinda, 
all  my  personal  estate  of  every  kind  remain- 
ing undisposed  of  at  my  death,  after  my 
debts,  funeral  expenses,  and  otber  expenses 
required  by  this  my  will,  or  by  the  laws  of 
the  land,  have  t}een  satisfied. 

"Third.  I  give  and  bequeath,  further,  eight 
himdred  dollars,  to  be  applied  as  follows,  that 
is  to  say:  I  desire  that  my  executors  pay 
the  said  eight  hundred  dollars  into  the  bands 
of  my  nephew,  James  W.  Underwood,  to  be 
by  him  held  In  trust  and  the  Interest  there- 
of to  be  used  by  him  annually  in  repairing, 
keeping  in  order,  taking  care  of,  and  orna- 
menting tbe  burying  ground  mentioned  in 
this  will,  and  at  his  death  the  said  fund  to 
go  into  the  hands  of  ebme  other  member  of 
the  Underwood  family,  to  be  used  In  the 
same  way. 

"Fourth.  It  is  my  will  that  the  property, 
real  and  personal,  hereby  bequeathed  to  my 
wife,  shall  be  hers  absolutely  during  her 
natural  life,  to  use  and  enjoy  as  she  may 
see  proper,  and  at  ber  death,  if  there  should 
be  anything  left,  my  will  is  that  it  be  vested 
and  applied  to  the  use  of  tbe  Lone  Jack 
Baptist  Ohurcb,  used  as  may  be  thought  most 
conducive  to  the  advancement  of  tbe  Chris- 
tian religion. 

"Fifth.  I  hereby  appoint  and  name  as  ex- 
ecutors of  this  my  wlii  my  wife,  Bfalinda 
Underwood,  and  Noah  Hunt 

"In  witness  whereof  I  hare  hereunto  set 
my  band  and  seal  tbls  28th  day  of  January 
In  the  year  of  ovr  Lord  eighteen  taimdred 
and  sixty-nine. 

"J.  F.  Underwood.  [Seal.1 

"Signed  in  presence  of 
"Martin  Rice. 
"Medford  Rowland." 

Deeds  were  Introduced  from  Mallnda  Un- 
derwood, the  widow  of  deceased,  to  part  of 
the  land  in  controversy;  also,  deed  from 
Malinda  Underwood  to  W.  H.  Cave,  and  from 
W.  H.  Cave  and  wife  to  defendant.  W.  H. 
Oave  and  J,  J.  Franks  were  introduced  as 
witnesses,  who  testified  generally  as  to  tbe 
land  sold  by  Malinda  Underwood  to  defend- 
ant. This  was  substantially  all  the  evidence 
in  the  cause. 

The  plaintiffs  requested  the  court  to  de- 
clare the  law  as  follows:  "The  court  declares 
the  law  to  be,  as  applied  to  the  construction 
of  the  will  of  James  F.  Underwood,  as  fol- 
lows: (1)  That  under  and  by  virtue  of  the 
provisions  of  said  will  Mallnda  Underwood 
took  only  a  life  estate  in  the  lands  devised. 
(2)  Ttiat  by  her  deeds  to  defendant  and  to 
his  grantor  of  the  land  in  controversy  Mallnda 
Underwood  conveyed  to  them  only  hw  life 
estate  In  said  property.   ^)  That  under  the 
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stipnlatloiu  and  the  facts  in  teatlmoDf 
Mallnda  Underwood  elected  to  take  under  the 
will  of  James  F.  Underwood,  and  not  under 
the  proTislons  of  the  homestead  law.  And 
although  the  conrt,  Bitting  as  a  Jury,  may 
find  that  Mallnda  Underwood  waa  entitled  in 
fee  simple  to  part  of  all  the  lands  set  out 
to  plalntifFs'  petition,  under  and  by  virtue  of 
the  homestead  law,  yet  If  it  further  find  that 
James  F.  Underwood  devised  all  lands  owned 
by  Iilm  to  said  Mallnda  Underwood  by  his 
last  will  and  testament,  and  she  elected  to 
take  and  hold  such  land  under  and  by  rlrtue 
of  the  will  of  said  James  F.  Underwood,  and 
not  under  the  homestead  law  In  force  at  the 
time  of  his  death,  then  the  court  declares 
the  law  to  be  that  defendant  cannot  have 
any  Interest  In  said  lands  under  said  home- 
stead law,  but  must  take  under  the  ptovisionB 
of  the  said  will  of  James  F.  Underwood." 

The  court  gave  tsstmction  or  declaration 
of  law  numbered  3  as  asked  by  plaintiffs,  and 
refused  to  give  Instructions  or  declarations  of 
law  numbered  1  and  2  asked  by  plaintiffs. 
To  which  action  and  ruling  of  the  court,  In 
refusing  to  give  Instructions  numbered  1  and 
2,  and  each  of  them,  plaintiffs  by  their  counsel 
then  and  there  duly  excepted. 

The  court,  at  the  request  of  defendant,  gave 
the  following  Instructions  or  declarations  of 
law:  "(1)  On  the  pleadings  and  evidence  the 
plaintiffs  cannot  recover.  (2)  Under  the  will 
of  James  F.  Underwood,  deceased,  Mallnda 
Underwood  was  authorized  to  sell  and  con- 
vey the  property  In  controversy,  and  the  deeds 
from  her  to  the  defendant  conveyed  the  title 
to  the  defendant  herein.  (3)  The  court  de- 
clares the  law  to  be  that  the  defendant  Is 
entitled  to  a  decree  for  the  property  omitted 
to  be  conveyed  or  mlsdescrlbed  In  the  deed 
from  Mallnda  Underwood  to  hhoself,  and  a 
decree  will  be  rendered  therefor.  (4)  Under 
the  will  of  James  F.  Underwood,  deceased, 
Mallnda  Underwood  took  a  fee-simple  title 
to  the  premises  in  dlspote,  and  the  defendant 
la  entitled  to  a  decree  hweln  as  prayed  In  the 
cnMS-blll." 

*  Ui>on  th^  submission  of  the  case  the  conrt 
found  tbe  lasoes  for  the  defendant,  and  enter- 
ed tbe  following  decree:  "Now  at  this  day, 
this  cause  coming  on  for  hearing  on  the  origi- 
nal petition  of  the  above-named  plaintiffs  and 
on  the  cross-bin  of  the  above-named  defend- 
ant against  the  above-named  plaintiffs  and 
the  unknown  heirs  of  James  F.  Underwood, 
deceased,  and  all  the  parties  having  been 
duly  served  with  process  herein,  both  on  the 
original  petition  and  cross-bill,  and  all  and 
singular  the  matters  In  controversy  Is  sub- 
mitted to  the  conrt,  who,  after  bearing  the 
evidence  and  argoment  of  counsel,  doth  find: 
That  at  the  time  of  tbe  death  of  James  F. 
Underwood,  deceased,  he  waa  the  owner  of 
tbe  fallowing  described  lands  in  Jackson  coun- 
ty, lUaKmrl.  to.wlt:  The  southwest  quarter 
of  tbe  southeast  auutor,  and  the  south  half 
of  the  Bonthwest  quarts,  and  the  south  half 
of  tbe  northwest  quarter  of  the  aontheait 


quarter,  of  section  twenty-one  (21),  township 
forty-seven  (47),  range  twenty-nine  (29),  and 
Is  the  equitable  owner  of  said  last  descxibed 
tract  of  land.   That  the  plaintiffs  and  tbe  un- 
known heirs  of  James  F.  Underwood,  de- 
ceased, have  no  right,  title,  or  Interest  to  any 
I  part  of  the  land  In  controversy,  and  tbe  de- 
!  fendant  Is  tbe  owner  of  all  tbe  same,  and 
j  entitled  to  a  decree  vesting  tbe  title  to  said 
premises  in  him  free  from  any  claim  on  the 
part  of  any  of  the  parties  above  named,  as 
prayed  for  In  his  answer  and  cross-bill  here- 
,  In.    It  Is  therefore  ordered,  adjudged,  and 
I  decreed  that  plaintiffs  take  nothing  by  their 
petition  filed  herein,  and  that  tbe  prayer  of 
tbe  answer  and  cross-bill  of  the  defendant 
be  granted,  and  he  Is  decreed  to  be  the  owner 
and  tbe  legal  holder  of  the  title  to  all  the  prop- 
erty herein,  to  wit,  the  southwest  quarter  of 
the  southeast  quarter,  and  the  south  half  of 
'  tbe  southwest  qnarter;  and  the  south  half  of 
the  northwest  quarter  of  tbe  southeast  quarter 
:  of  section  twenty-one  (21),  township  forty- 
seven  (47),  range  twenty-nine  (29),  Jackson 
coimty,  MlBSOiui,  which  la  hereby  vested  ful- 
ly and  effectually  in  the  said  Jesse  M.  Cave, 
free  from  any  claim,  right,  or  title  on  the  part 
of  the  Other  parties  to  this  proceeding,  and 
'  that  the  said  Jesse  M.  Cave  bave  and  re- 
'  cover  of  the  plaintiffs,  J.  W.  Underwood, 
Bessie  Lawrence,  F.  M.  Lawrence,  Elizabeth 
Henl^,  John  A.  Underwood,  Thomas  N.  Un- 
derwood, James  A.  Yankee,  Samuel  Yankee, 
Permella  McGlathery,  Samuel  C.  McGlathery, 
<  Kllza  D.  MaxweU,  and  WUUam  N.  Maxwell, 
I  his  costs  in  this  behalf  laid  out  and  expended, 

and  that  he  have  execution  tberef<M-." 
I     Tbe  questions  as  presented  by  this  record, 
that  of  construing  tbe  language  of  a  last  will, 
are  dlfflcuttles  wblcb  have  frequently  attract- 
I  ed  tbe  attention  of  this  court   The  proposl- 
'  tlons  involved  In  tbe  construction  of  this  will 
are;  First.    Do  the  terms  of  the  will  create 
an  estate  In  fee  or  simply  a  life  estate? 
'  Second.    If  the  will  creates  simply  a  life 
.  estate,  does  the  language  coupled  with  It 
I  create  the  pow^  of  disposal?   These  proposl- 
'  tions  must  be  determined  by  the  application 
I  of  the  well-settled  rules  of  construction. 

Section  4650,  Rev.  St.  1899,  very  clearly 
j  announces  the  rule   that  should  govern  the 
!  courts  in  the  construction  of  last  wills.  It 
,  provides:    "Ail  courts  and  others  concerned 
in  the  execution  of  last  wills  shall  bave  due 
regard  to  tbe  directions  of  the  will,  and  the 
'  true  Intent  and  meaning  of  tbe  testator,  In 
all  matters  brought  before  them."    In  the  case 
■  of  McMillan  v.  Farrow,  141  Mo.  55,  41  S. 
]  W.  890,  Burgess,  J.,  speaking  for  the  conrt, 
'  says:   "The  cardinal  rule  In  the  luterpreta- 
I  tlon  of  a  will  Is  that  tbe  Intention  of  tbe  t^ 
'  tator,  as  gathered  from  tbe  whole  Instrmnenti 
shall  control;  and  In  arriving  at  such  Inten- 
tioD  tbe  relation  of  the  testatw  to  the  twne- 
fldarles  named  in  tbe  w-111,  and  the  circum- 
stances surrounding  blm  at  the  time  of  Its 
execution,  may  be  taken  Into  condderatiw" 
-citing  Noe  T.  Kern,  9S  Uo.  867  [6  8.  W. 
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239,  8  Am.  Bt  Bc^.  544];  Long  v.  Tlmms, 
i07  Mo.  612  [17  B.  W.  898];  Schorr  T.  Carter, 
120  Mo.  413  [25  8.  W.  538];  Drake  T.  Crane, 
J27  Mo.  86  [29  S.  W.  990],  27  L.  R.  A.  653; 
Nichols  V.  Boswell,  103  Mo.  161  [15  S.  W. 
343J.  The  Tery  recent  case  of  Roth  t.  Rausch- 
enbusch  et  al.  (decided  by  Gantt,  J.,  at  the 
October  term,  1902,  of  this  court,  not  yet  of* 
fldally  repwted)  73  S.  W.  664,  emphatically 
apinroves  of  the  rale  announced  in  the  case 
of  McMillan  v.  Farrow,  eupra,  and  then  says: 
"Another  canon  for  the  construction  of  the 
words  of  a  will  is  that,  when  the  words  of 
a  wHl  at  the  outset  clearly  indicate  a  disposi- 
tion in  the  testator  to  give  the  entire  Interest, 
use,  and  benefit  of  the  estate  devised  ab- 
aolntely  to  the  first  donee,  that  estate  will  not 
be  cut  down  to  a  less  estate  by  subsequent 
or  ambiguous  words  Inferential  In  their  in- 
tent." In  Chew  v.  Keller,  100  Mo.  862,  18 
8.  W.  895,  Black,  J.,  speaking  for  Oie  court, 
says:  "We  may  here  mmtlon,  as  guides, 
some  of  the  established  rules  of  construction. 
The  first,  and  to  which  the  others  are  aids, 
Is  Uiat  effect  should  be  given  to  the  inten- 
tion of  the  testator,  and  the  words  used  are 
to  be  understood  In  the  sense  indicated  by  the 
whole  instrument."  Iii  the  last  case  cited 
there  Is  another  rule  announced  as  to  tbe 
force  and  effect  of  separate  clauses  In' a  will. 
The  court  says:  "An  estate  In  fee  created 
by  a  will  cannot  be  cut  down  or  limited  t)y 
a  subsequent  clause,  unless  it  Is  as  clear  and 
decisive  as  the  language  of  the  clause  which 
devlsea  the  real  estate'*— citing  Freeman  v, 
Colt,  96  N.  Y.  63;  Byrnes  v.  Stllwell,  103  N. 
Y.  453  [9  N.  E.  241.  57  Am.  Rep.  7601;  Lan- 
don  T.  Moore,  45  Conn.  422.  Judge  Sherwood, 
In  Small  v.  Field,  102  Mo.  127.  14  S.  W.  820, 
In  discussing  section  4004,  Rev.  St.  1879,  now 
section  464«.  Rev.  St.  1899,  said:  "Under  this 
statute  It  Is  ob\-lous  that  the  absolute  estate 
in  fee  granted  to  Mra.  ICate  Greene  could  not 
be  Impaired,  cut  down,  or  qualified,  except 
by  words  as  affirtnatlvely  strong  as  those 
which  conveyed  the  estate  to  her.  Such  baa 
t)een  tbe  ruling  upon  similar  statutes  else- 
where." To  the  same  effect  is  the  case  of 
Yocum  V.  Slier,  160  Mo.  281,  61  S.  W.  208, 
and  ttie  recent  case  of  Roberts  v.  Cmme,  73 
S.  W.  662,  not  yet  officially  reported. 

The  foregoing  cases  clearly  indicate  the 
vtows  of  this  court  upon  the  rules  to  be  ap- 
plied to  the  construction  of  willa  The  lan- 
guage of  tblB  will  as  to  the  nature  and  char- 
acter ot  estate  conveyed  must  be  Interpreted 
In  accordance  with  the  rules  announced.  To 
sum  up  the  rules  of  construction  as  applicable 
to  the  will  Involved  in  this  controversy,  we 
find:  First,  that  Oie  intention  of  the  testator 
must  be  ascertained  from  the  whole  instm- 
ment;  second,  the  words  used  are  to  be  un- 
derstood in  the  sense  indicated  by  the  whole 
instrument;  third,  that  the  force  and  effect 
of  tertns  devising  an^  absolute  estate  will  not 
be  cut  down  to  a  less  estate  by  ambiguous 
words,  Inferential  In  their  Intent;  fourth,  tlat, 
where  «i  abBolnts  estate  la  sntnted  In  one 


I  clause  of  the  will,  such  grant  cannot  be  Im- 
paired, cut  down,  or  qualified  in  a  subsequent 
clause,  except  by  words  as  afiSrraatlTely  strong 
as  those  which  conveyed  the  estate. 

This  leads  us  to  the  application  of  these 
rules  to  the  terms  of  this  will  as  written  in 
the  second  and  fourth  clauses  of  aald  Instru- 
ment  The  second  clause  says:  "I  give  and 
bequeath  unto  my  wife,  Malinda  Underwood, 
.  the  residue  of  my  lands,  or  so  much  thereof 
'  as  may  remain  undisposed  of  at  the  time  of 
:  my  death."  Then  follows  a  description  of 
the  land.   This  clause  standing  alone,  there 
[  would  be  no  difficulty  In  reaching  a  conclu- 
'  slou.   It  is  (Clearly  apparent  that  this  l&n- 
I  guage,  without  any  modification,  would  grant 
I  an  estate  in  fee;  but,  applying  the  rule  here- 
I  tofore  referred  to  In  ascertaining  tbe  intent 
'  of  tbe  testator,  we  must  ioolk  to  the  whole  in- 
j  strument.   We  must,  then,  look  to  and  de- 
termine the  effect  Dift  lang\iage  in  clause 
j  4  has  upon  the  terms  as  contained  In  clause 
i  2.    In  tbe  latter  clause  it  says;  "It  Is  mv 
i  win  that  the  property,  real  and  personal. 
\  hereby  bequeathed  to  my  wife,  shall  be  bera. 
'.  absolutely  during  ber  natural  life,  to  use  and 
!  enjoy  as  she  may  see  proper,  and  at  her 
j  death,  if  there  should  be  anythii^  left,  my 
.  will  is  that  it  be  vested  and  applied  to  the 
!  use  of  tbe  Lone  Jack  Baptist  Church,  used 
as  may  be  thought  most  conducive  to  the  ad- 
'  vancement  of  the  Christlau  religion." 

We  are  now  simply  confronted  with  this 
I  proposition:    Under   the    rules  hwetofore 
motioned,  are  the  terms  as  used  In  clause  4 
so  "ambiguous  and  Inferential  In  their  in- 
tent" as  not  to  impair  or  qualify  tbe  grant 
in  clause  2?   We  are  unable  to  detect  any 
ambiguity  In  tbe  language  used  In  clause  4  of 
I  this  will.   It  is  a  clear  and  explicit  limita- 
tion of  the  grant  as  contained  In  the  second 
!  clause  of  tbe  will.   It  simply  states  that  the 
property  bequeathed  "shall  be  hers  abso- 
lutely during  her  natural  life,  to  use  and  en- 
Joy  as  she  may  see  proper."  The  term  "abso- 
lutely" does  not  enlarge  the  estate.   It  must 
be  construed  as  applying  to  the  estate  grant- 
ed by  the  express  words.   In  othei;  words,  it 
means  tbat  her  life  estate,  and  lAe  use  and 
:  enjoyraent  of  Uie  property,  shall  not  be  Um- 
j  ited  by  any  conditians.   We  are  of  the  opin- 
'  lOB  that  the  language  used  la  clause  4,  whldi 
'  limits  the  estate  to  the  term  of  "ber  natural 
I  life,"  is  equally  strong,  in  fact,  stronger,  than 
the  language  used  In  clause  2,  containing  the 
I  grant,  and  hence  apply  the  rule  as  bereto- 
:  fore  nsentloned  (that  the  language  used,  mod- 
I  Ifying  or  qualifying  the  absolute  grant,  must 
be  of  equal  foroe  as  tbe  terms  making  tbe 
grant);   and  we  find  that  tbe  terms  used, 
limiting  the  grant  to  a  life  estate,  are  in 
harmony  with  this  rule.   That  tbe  testator 
only  Intend^  to  create  a  life  intereat  ie  man- 
ifest from  the  express  words  used,  a'vi.  if 
additional  support  was  needed  to  verity  this 
intention,  we  would  ttten  point  to  the  con- 
cluding paragraph  of  clause  4,  which  says: 
"It  tihere  sboold  be  anything  leClt.  mr  wQI  to 
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tbat  It  be  rested  and  applied  to  the  ate  of 
tbe  l^oae  Ja<^  Baptist  Churcli,  used  &«  may 
lie  thought  moBt  conducive  to  tbe  advance- 
ment of  the  Gbrfstian  r^igUin." 

In  the  case  of  Evans  t.  FqUcb,  135  Mo.  307, 
37  8.  W.  126,  tbe  langnage  naed  hi  the  will 
In  tbat  caae  was  In  some  respects  Bfmtlar  to 
that  naed  In  the  will  before  us;  and  the 
court  said  In  tbat  case:  "By  tbe  third  clause 
of  tlie  wUl  the  testator  gave  to  bis  wife,  Mra. 
£llBa  J.  Evans,  aU  of  bis  estate,  both  real 
and  pecsoaal,  absolutely  to  tbe  use  of  her 
•wn  tntersst  during  ber  aatural  life,  and  If, 
at  her  death,  there  ahould  be  any  of  either 
of  tbe  ptraoml  or  real  estate  meutioned  In 
the  will.  It  was  to  be  divided  among  his 
blood  relations  as  sp«clfled  therein.  This 
clearly  shows  that  the  testator  only  intend- 
ed to  KiT«  to  Airs.  Svana  a  life  estate  in  his 
iwoperty.  *  *  *  This  poaltion  Qnds  sup- 
port in  the  fact  tbat  It  was  provided  by  th« 
will  that,  if  there  should  1m  any  of  the  prop* 
erty  left  at  tbe  death  of  Mrs.  Evans,  It 
should  be  divided  amon^  tbe  blood  relations 
of  the  testator,  which  la  very  persuasive 
evidence,  at  least,  tbat  he  only  Intended  t« 
give  to  her  a  Ufe  estate  hi  ttie  pn^^erty  In 
qvestion." 

We  have  veached  the  conclusion  tba*t  this 
will  only  created  a  life  estate  In  Mallnda 
Underwood.  This  brinss  us  to  the  last  prop- 
«8itlon:  Do  the  terms  of  this  will  creatius 
a  life  estate  couple  with  it  tbe  power  of  dis- 
posal? 

The  testator  used  this  langoage  In  creating 
this  Ufe  estate:  "It  is  my  will  tbat  the  prop- 
wty,  real  and  personal,  hereby  bequeathed  to 
my  wife,  shall.be  hers  absolutely  during  her 
natural  life,  to  use  and  enjoy  as  she  may  see 
proper."  This  language  Is  vary  strong.  "Shall 
be  bat  absfdutely  during  her  natural  life" 
Is  In  effect  saying  during  her  natural  life 
she  possesses  all  the  elements  of  owoerahlp, 
which  includes  tbe  power  of  disposal.  As  to 
the  other  terms,  "to  use  and  esijoy  [the  prop- 
erty] as  she  may  see  proper,"  while  it  may 
be  said  that  these  terms  limited  her  power  to 
the  use  and  enjoyment  of  the  property  as  it 
was,  yet,  when  you  consider  the  preceding 
words,  tbat  It  wos  to  be  "hers  absolutely, 
*  *  *  to  use  and  enjoy  as  she  may  see 
proper,"  we  have  the  use  of  such  emphatic 
terms,  when  we  consider  such  terms  as  appli- 
cable to  the  sole  object  of  his  bounty,  they 
meant  something  more  than  the  simple  use 
of  tbe  property  as  It  stood.  If  It  was  "hers 
absolutely  durixtg  her  natural  life,"  with  the 
{nil  right  to  enjoy  it,  aa  she  might  see  prop- 
er, doubtless  it  was  contemplated  that  she 
had  all  tite  powera  in  respect  to  such  prop- 
erty that  tbe  language  used,  "hers  absolute- 
ly." would  imply.  In  the  case  of  Burford  v. 
Atdridfre,  166  Mo.  419,  63  S.  W.  109,  05  S.  W. 
TM,  tho  following  language  was  used  In  the 
creation  of  the  estate:  "I  will,  devise,  and 
bequeath  to  my  beloved  wife,  Sarah,  all  of 
my  pnqterty,  personal,  real,  and  mixed,  tbat 
may  be  left  after  paying  the  above  bequests. 


I  to  use  end  manage  as  she  may  deem  best  as 
'  long  as  she  may  live;  and  at  her  deuth  I 
desire,  and  so  will,  tbat  what  may  l>e  loft  of 
my  estate  after  her  death  shall  be  divided 
equally  between  my  two  brothers,  Ejusley 
Wharton  and  John  6.  Wharton,  and  my  sls- 
'  ter,  Eliza  Plummer,  and  my  hrother-lu-Iaw, 
I  D.  W.  Burford."  In  commenting  on  this  lan- 
i  guage  in  tbe  will.  Judge  Valllant  says:  "But 
under  this  will  the  widow  was  entitled  to 
consume  as  much  of  tbe  estate  as  she  de- 
slred—tlie  body  as  well  as  tbe  product;  and, 
on  the  other  hand,  if  she  had  lived  within 
the  rents  and  interest,  and  left  a  sui-plus  of 
j  that,  there  is  at  least  room  for  contention 
I  tliat  such  surplus  would  not  have  gone  to  her 
I  administrator  oq  her  death,  but  to  the  re- 
I  mainderman    under    the    will.  Therefore, 
whilst  she  was  In  a  sense  a  trustee  of  the 
property  for  the  remaindermen,  yet  she  had 
a  very  substantial  interest  in  it,  and  the  re- 
maindermen could  not  call  her  to  account  or 
restrict  her  in  amount  In  what  she  chose  to 
expend  for  her  own  gratiScatiou,  even  though 
It  consumed  the  whole  estate,  as  long  as  good 
faith  was  preserved." 

As  to  the  case  of  Bramell  v.  Cole,  136 
Mo.  201,  37  S.  W.  024,  5S  Am.  St.  Rep.  619, 
upon  which  api)ellants  chieflj*  rely  to  main- 
tain their  contention  that  the  language  as 
contained  In  this  'will  is  not  suffldeut  to 
confer  the  power  of  disposal  in  Mrs.  Under- 
wood, an  examination  of  that  case  convinces 
us  that  it  Is  not  applicable  to  the  ts'oad  and 
emphatic  language  used  In  the  will  licfore 
us.  Again,  It  must  be  remembered,  that  it 
Is  rare  that  you  Bud  two  wills  using  the 
same  language  and  the  testator  siu-rounded 
by  the  same  conditions.  In  the  construction 
of  the  language  of  this  will,  as  to  its  suffi- 
ciency in  granting  a  xK>wer  of  disposal,  we 
must  look  to  the  circumstances  surrounding 
the  testator  at  tlie  time  of  the  execution  of 
the  will.  There  were  ao  children.  Ills  wife 
was  the  sole  object  of  his  bounty,  and,  as 
was  said  by  Marshall.  J..  In  the  case  of  Cross 
V.  Hoch,  149  Mo.,  loc.  eft  338,  339,  50  S.  W. 
7S9:  "We  must  seek  admittance  into  the 
family  circle,  and  learn  the  relations  and 
feelings  of  the  testator  towards  each  of  tbe 
beneficiaries  of  his  bounty."  When  we  come 
'  to  apply  this  rule  as  a  test  to  the  language 
used  in  the  wlU  before  us.  It  Is  quite  dis- 
similar to  the  facts  and  conditions  disclosed 
by  the  record  in  the  Bramell-Cole  Case,  su- 
pra. We  have  reached  the  conclusion  that, 
in  view  of  the  relation  and  feeling  of  James 
F.  Underwood  to  his  wife  Mallnda  Under- 
wood, she  being  the  sole  object  of  his  bounty, 
and  tbe  use  of  the  broad  and  emphatic  terms, 
"shall  be  hers  absolutely  during  her  nat- 
ural life,"  tbe  will  In  this  case  not  only  cre- 
ated a  Ufe  estate,  but  coupled  with  It  the 
power  of  disposal. 

The  dseds  Introduced  In  evidence  disclose 
tlmt  they  w^ere  for  a  valuable  consideration 
and  undnrtake  to  convey  the  estate  in  fee. 
We  take  It  tbat  this  BUffideotly  in^ff^t^f 
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that  she  was  exercising  the  powers  granted 
by  the  will,  and  we  are  of  the  opinion  that 
defendant  acquired  title  to  so  much  of  the 
land  as  Is  properly  described  In  these  deeds 
In  such  conveyances.  In  the  case  of  Owen 
T.  Ellis  et  ah.  64  Mo.  77,  Judge  Napton  In 
a  Tery  able  opinion  reviews  all  the  authori- 
ties upon  this  subject,  and  finally  reaches  the 
conclusion,  In  which  he  says:  "We  think 
it  very  doubtful  If  any  reference  to  the 
povfCT  was  necessary  In  this  case,  as  the 
manifest  intention  was  to  convey  a  fee  sim- 
ple; but,  without  so  determining,* we  have  no 
teaitatlon  in  declaring  that  very  slight  cir- 
cumstances would  justify  an  application  of 
the  deed  to  the  power,  and  not  to  the  estate 
[for  life]  which  the  grantor  Jiad." 

The  defendant  In  his  answer  asks  the  court 
to  correct  a  mistake  in  one  of  the  deeds 
executed  by  Mallnda  Underwood.  The  aver- 
ments In  the  answer  upon  that  subject  are 
as  follows:  "That  by  error  In  one  of  the 
deeds  of  conveyance  from  the  said  Maltuda 
Underwood  to  the  defendant,  to  wit,  a  deed 
of  conveyance  of  the  date  of  May  24,  1889, 
said  Mallnda  Underwood  undertook  and  in- 
tended to  convey  to  this  defendant  the  north 
half  of  the  southeast  quarter  of  the  south- 
west quarter,  and  south  half  of  the  north- 
west  quarter  of  the  southeast  quarter  of 
section  twenty-one  (21),  in  township  forty- 
seven  (47),  range  twenty-nine  (29);  but  by 
mistake  In  the  draughtsman,  or  on  the  part 
of  the  draughtsman,  of  the  said  deed,  the 
same  was  made  to  read  the  north  half  of  the 
southeast  quarter  of  the  southeast  quarter, 
and  the  south  end  of  the  northwest  quarter 
of  the  southeast  quarter,  of  said  section, 
township,  and  range.  That  said  Mallnda 
Underwood  did  not  own  or  have,  at  the  time 
of  making  such  deed  or  at  any  time  prior 
thereto,  any  right,  title,  or  Interest  In  the 
land  sold,  described  as  the  north  half  of  the 
southeast  quarter  of  the  southeast  quarter, 
but  was  the  owner  of  the  north  half  of  the 
southeast  quarter  of  the  southwest  quarter 
of  said  section,  aud  by  said  deed  Intended  to 
convey  the  same  to  the  defendant.  That 
said  Mallnda  Underwood  was  the  owner  of 
the  north  half  of  the  northwest  quarter  of 
the  southeast  quarter  of  said  section,  and. 
by  said  deed  Intended  to  convey  said  land. 
•  *  *  Wherefore  defendant  prays  that, 
being  remediless  at  law,  the  court  may  by 
order  and  decree  adjudge  that  the  said  deed 
from  the  said  Mallnda  Underwood  to  this  de- 
fendant may  be  corrected  so  as  to  read: 
The  north  half  of  the  southeast  quarter  of 
the  southwest  quarter  of  section  twenty-dne 
(21),  township  forty-seven  (47),  range  twenty- 
nine  (29),  Instead  of  the  north  half  of  the 
southeast  quarter  of  the  southeast  quarter  of 
said  section,  and  south  half  of  the  northwest 
quarter  of  the  southeast  quarter  of  section 
twenty-one  (21),  township  forty-seven  (47), 
range  twenty-nine  (29),  Instead  of  the  south 
end  of  the  northwest  quarter  of  the  south- 
east quarter  of  said  sectton." 


'  The  testimony  offered  in  support  of  this 
Issue  was  that  of  W.  H.  Cave  and  J.  J. 
Franks,  with  the  additional  circumstance  of 
embracing  In  the  deed  property  she  did  not 
own,  and  leaving  out  a  portion  that  she  did 
own.  While  this  testimony  Is  very  material, 
and  entitled  to  careful  consldn'atfon  as  tend- 
ing to  show  a  mistake  in  the  deed  executed 
by  Mrs.  Underwood,  yet  we  are  of  the  opin- 
ion, to  warrant  the  decree  correcting  the 
mistake,  there  should  be  some  testimony, 
supplementing  that  Introduced,  which  points 
to  the  mistake  in  the  deed.  It  must  be 
noted  that  this  afflrmative  relief,  sought  In 
the  answer,  is  not  for  a  specific  performance 
of  a  contract  of  sale,  bnt  Is  asking  the  cor- 
rection of  the  instrument  which  evidences  a 
sale  already  consummated.  There  ahoold  be 
some  testimony  applicable  to  the  instrument 
sought  to  be  corrected.  This  usually  consists 
of  the  testimony  of  the  scrivener  who  pre- 
pared the  deed,  and  declarations  or  requests 
of  the  grantor  as  to  the  property  intended  to 
be  conveyed.  In  the  absence  of  such  testi- 
mony, other  facts  and  circumstances  should 
be  Introduced  indicating  to  the  reasonable 
satisfaction  of  the  court  that  a  mistake  in 
fact  was  made  in  the  preparation  of  the  in- 
strument. Upon  the  retrial  of  this  tssne, 
the  testimony  of  William  Cave  and  Franks 
should  be  supplemented  with  testimony  that 
there  was  a  mistake  In  the  deed  which  was 
executed  to  consummate  the  sale  that  the 
witnesses  refer  to.  Mere  general  declara- 
tlons  by  witnesses  that  the  property  was 
sold  and  the  purchaser  took  possession  are 
not  of  themselves  sufficient  to  authorize  the 
court  to  correct  a  mistake  in  a  deed.  We  re- 
peat, it  Is  not  the  sale  that  is  sought  to  be 
enforced;  but  it  is  to  supply  the  evidence 
of  It.  In  the  trial  of  tills  case,  the  term 
"mistake"  is  never  used  or  referred  to,  ex- 
cept In  the  answer. 

As  this  cause,  so  far  as  this  particular  Is- 
sue Is  Involved,  Is  to  be  retried,  we  will  say 
that  the  form  of  the  decree  in  this  cause  ia 
objectionable,  for  the  reason  its  terms  do 
not  fully  accomplish  what  is  sought  by  the 
prayer  for  relief  In  the  answer.  This  de- 
cree is  absolutely  silent  as  to  the  correction 
of  any  mistake.  It  should  be  responslTe  to 
the  Issue  presented,  and  this  decree,  in  the 
chain  of  title  to  this  land,  is  to  take  the 
place  of  the  erroneous  deed;  hence  the  de- 
cree should  be  full  and  specific  as  to  the 
correction.  It  does  not  comply  with  the  re- 
quirements of  a  proper  decree  to  simply  vest 
the  title  In  the  defendant,  as  prayed  for  In 
the  answer  aud  cross-bill.  The  decree  should 
show  upon  its  face  what  Is  done,  without 
referring  those  who  may  be  Investigating  the 
title  to  what  was  prayed  for  In  the  answer 
and  cross-blll.  The  law  as  declared  by  the 
court,  and  Its  findings  upon  this  particular 
issue,  was  erroneous. 

It  Is  unnecessary  to  discuss  the  statute  of 
limitations  as  disclosed  In  this  case.  Ma- 
tlnda  Underwood  was  holding  under  the  will 
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of  JamM  F.  Underwood,  and  not  by  vlrtiie 
of  the  homeateed  law.  She  had  only  a  life 
estate  1^  Ttatne  of  the  will,  and  she  did  not 
die  nntn  18B7;  hence  the  statnte  of  llmlta- 
tions  la  not  applicable  to  the  facta  of  this 
ease. 

It  follows,  from  what  has  beoi  said,  that 
the  judgment  of  the  trial  court,  as  to  the 
land  correctly  described  and  cmtalned  In  the 
deeds  of  Mallnda  Underwood,  be  affirmed, 
and  that  said  Judgment  be  levarsed,  and  the 
cause  remanded  for  a  new  trial,  in  accord- 
ance witii  the  Tlews  as  herein  expressed,  as 
to  the  land  not  embraced  in  those  deeds  and 
not  c<HTectly  described.   AH  concur. 


STATE  V,  PBIVITT. 

(Sapreme  Court  of  Missouri,  Divicdon  No.  2. 
Joue  9,  1903.) 

HOMICIDE!  —  INFORMATION  —  SUFPICIBNCT  — 
OPINION  EVIDENCE-HTPOTHBTICAL  QUES- 
TION S— INS  AN  rTY—B  VI DBNOB  —  ADHISSIBIL- 
ITY— INSTRUCTIONS. 

1.  An  information  charging  accused  with 
murder,  and  averriug  that  he  then  and  there, 
with  a  loaded  shotgun,  feloniously,  willfully, 
and  deliberately,  and  of  malice  aforethought, 
did  shoot  and  strike  deceased,  giving  to  bim  a 
mortal  wound,  of  which  deceased  did  then  and 
there.  In  Sullivan  couuty,  instantly  die,  is  not 
Invalid  because  not  stating  when  or  where,  or 
with  what  instrument,  the  mortal  wound  was 
given,  or  that  the  wounding  was  felonious. 

2.  A  hypothetical  question,  propounded  to  an 
expert  witue^j  calling  for  an  opinion  as  to 
accused's  insanity,  need  not  be  predicated  on  ail 
the  evidence  bearing  on  the  question  of  insan- 
ity, as  the  state,  in  putting  a  hypothetical  ques- 
tion, may  assume  the  facts  in  accordance  with 
its  theory,  and  need  uot  state  all  the  facts  as 
they  actually  existed. 

3.  A  hypothetical  question  is  not  improper  be- 
cause it  includes  only  a  part  of  the  facts  in  evi- 
dence. 

4.  Where  an  expert  witness  has  heard  all  the 
evidence  in  regard  to  accused's  mental  condi- 
tion, except  testimony  which  was  stated  to  him, 
and  there  is  no  conflict  in  the  evideuce,  be  may 
express  his  opiaion  as  to  such  mental  condition 
at  the  time  of  a  homicide,  predicated  ou  the  evi- 
dence as  he  heard  it  and  as  stated  to  him;  but 
the  better  practice,  where  the  facts  are  con- 
troverted or  are  not  entirely  clear,  is  to  put  to 
the  expert  hypothetical  questions  based  on  the 
facts  claimed  to  have  been  proven,  that  the 
Jury  may  know  the  circumstances  on  which  the 
opinion  is  bssed, 

5.  Where,  in  a  homicide  case,  insanity  is  in- 
terposed as  a  defense,  a  trust  deed  executed  by 
accused,  four  days  after  the  homicide,  to  bis 
attorney,  is  admissible  as  tending  to  show  san- 
ity at  the  time  of  the  homicide. 

6.  Where  accused  waited  for  weeks  after  be 
bad  learned  of  the  intimacy  of  deceased  with 
his  wife,  and  after  be  had  entered  into  an 
armistice,  and  deceased  had  been  af«sured  by 
accused  tltat  he  need  not  fear  harm  from  him, 
before  he  killed  deceased,  an  instruction  was 
not  erroneous  liecause  it  eliminated  from  the 
jury's  consideration  any  question  of  a  leas  grade 
of  homicide  than  murder  in  the  first  degree. 

7.  Where  the  court  has  properly  instructed, 
under  the  evidence,  that  accused  waiT  either 
guilty  of  murder  in  the  first  deeree  or  not  guilty 
of  any  offense,  an  Instruction  stating  nnder 
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what  circumstances  a  person  would  be  guilty  of 
murder  in  the  second  degree  or  manslaughter, 
when  there  were  no  audi  issues  in  the  case,  is 
nst  reversible  error. 

8.  Where  it  is  nqt  claimed  a  homicide  was  in 
self-defense,  testimony  that  deceased  had  gone 
armed  in  the  expectation  of  meeting  accused, 
and  had  stated  he  might  use  the  weapons  on 
accused,  is  inadmissible. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; John  P.  Butler,  Judge. 

Xewton  J.  PriTitt  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Affirmed. 

A.  W.  Mnllltts  and  Wilson  ft  Clapp,  for 
appellant  Edward  O.  Crow,  Atty.  Oct.,  and 
O.  D.  Oomm.  for  the  State. 

BURGESS,  J.  On  the  6th  day  of  Jannary. 
1902,  there  was  lodged  In  the  office  of  the 
clerk  of  the  circuit  court  of  Snlilvan  county, 
by  the  prosecuting  attorney  of  said  county, 
an  Information  chafing  the  defendant,  New- 
ton J.  Prlvltt,  with  murder  In  the  first  d^rree 
In  shooting  and  killing,  with  a  double-barrel 
shotgun,  at  said  county,  on  the  20th  day  of 
November,  1901,  one  John  W.  Wolf.  There- 
after in  April,  1902,  defendant  was  put  upon 
trtal  In  said  court,  and  convicted  of  murder 
in  the  first  degree.   He  appeals. 

There  is  no  dispute  as  to  the  facts  which 
led  op  to  the  homicide,  which,  briefly  stated, 
are  as  follows:  Newt(Hi  Jasper  Prlvltt,  the 
defendant,  is  a  married  man  and  the  father  of 
several  children.  Some  time  during  the  lat- 
ter part  of  Jime,  1901,  the  deftodant  rec^v- 
ed  an  anonymous  communication  suggesting 
that  his  wife  was  unfaithful  to  her  marital 
rows,  and  that  their  nearest  neighbor,  one 
Page  Weston,  was  her  paramonr.  On  receipt 
of  this  communicatton,  the  defendant  con- 
fronted his  wife  with  Ite  contents,  and  she 
confessed  tiiiat  she  had  beoi  gullQr  of  crim- 
inal intimacy  with  John  W.  Wolf,  the  deceas- 
ed, but  denied  that  she  was  guilty  of  having 
committed  this  offense  with  Weston.  She 
admitted  tiiat  her  liaison  with  Wolf  had  exist- 
ed for  about  10  years.  The  defendant  began 
to  consider  and  to  discuss  with  his  friends 
what  course  he  should  pursue  as  to  Wolf, 
and  whether  he  and  his  wife  should  there- 
after live  apart.  He  sent  word  by  bis  quon- 
dam brother-in-law  to  Wolf  that  he  must 
leave  the  country  at  once.  Wolf  acquiesced 
to  this,  and  Immediately  began  to  pr^are  for 
his  departure.  It  seons  that  Wolf  was  not 
able  to  so  arrange  his  affairs  as  to  be  able 
to  leave  on  the  day  fixed  by  defendant  for  tds 
departure,  and  an  extension  ttf  time  was 
granted  him.  Wolf,  after  having  completed 
his  arrangementa,  left  Sullivan  county  and 
went  to  Oklahoma.  He  had  not  been  gone 
long  until  defendant  learned  from  his  wife 
that  she  had  also  committed  adultery  with 
another  person,  to  wit,  Page  Weston;  he  be- 
ing the  person  referred  to  In  tlie  anonymous 
communication.  Prior  to  acquiring  tUs  in- 
formation the  defendant  had  made  numerous 
threate  against  the  life  of  Wolf;  but.  on 
learning  of  his  wife's  further  degradation,  he 
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«tated  tbftt  "be  could  not  kill  all  the  people 
tn  the  Delgtaborfaood."  He  then  arranged  for 
a  meeting  with  Woirs  wife,  and  requested 
licr  to  send  word  to  her  husband  that  be 
might  return  home,  and  the  defendant  gave 
Mrs.  Wolf  bis  word  of  honor  that  no  barm 
should  come  to  her  husband.  Accordingly 
Wolf  returned  home,  after  having  been  ab- 
sent In  Oklaboma  for  a  period  of  about  two 
weeks.  Soon  after  Woirs  return  home,  the 
defendant  again  armed  bfmself,  and  began 
renewing  bis  threats  against  the  life  of  Wolf; 
bat,  being  Informed  that  Wolf  was  also  arm- 
fid,  and  prepared  to  meet  any  assault  that 
defendant  might  maJke  upon  bim,  be  then 
requested  bla  Informant  to  see  Wolf,  and  to 
advise  him  that  if  he  (Wolf)  would  never 
come  to  the  defendant's  home  again,  would 
neT«r  speak  to  defendant's  wife  or  bis  minor 
children,  and  lay  aside  his  arms,  the  defend- 
ant would  also  lay  down  bis  arms  and  their 
trouble  would  be  settled.  To  tbU  proposi- 
tion Wolf  assented,  and  the  defendant,  on 
being  advised  of  Wolf's  consent,  said,  "All 
right;  that  settles  it."  TbOTCupon  another 
armistice  was  declared.  This  was  during 
the  nM>nth  of  July.  The  record  does  not  dis- 
close that  either  party  failed  to  carry  out 
this  agreement,  or  tliat  there  was  a  renewal 
of  boetilities  lo  any  manner,  until  the  2tjtb 
day  of  November,  1901.  On  tliat  day  the  de- 
ceased, accompanied  by  bis  wife  and  two 
children,  was  on  hla  way  to  the  town  of 
Osgood.  Tbeh*  way  ran  past  the  farm  which 
WHS  owned  by  the  defendant,  and  on  which 
be  was  then  building  a  new  house.  Imme- 
diately after  the  deceased  and  bis  family  bad 
passed  the  point  where  defendant  and  his 
men  were  engaged  In  digging  a  well,  the  de- 
fendant made  Inquiry  of  bis  son  whether  It 
was  not  deceased  who  bad  passed.  At  first 
his  son  was  uncertain  as  tn  the  Identity  of 
the  persons  passing;  but  be  made  a  closer 
-observation,  and  then  assured  bis  father  that 
it  was  Wolf  and  bis  family  who  bad  passed. 
The  son  and  the  father  then  hekl  a  whispered 
conversation.  Tbe  defendant  immediately 
repaired  to  his  home,  which  was  about  one- 
<iuarter  of  a  mile  distant  from  the  wen, 
and  procured  his  shotgun  and  returned  to 
tbe  well.  He  ordered  the  removal  of  tbe 
man  who  was  at  tbe  bottom  of  the  well 
tlierefrom,  and  then  ordered  hU  men  to  un- 
hitch tbe  horse  which  was  being  used  to 
draw  dirt  from  the  well,  and  said:  "I  will 
show  bim  how  be  will  break  up  my  family." 
He  then  mounted  the  horse,  which  bad  been 
unbamessed  by  his  direction,  and  rode  rapid- 
ly In  pursuit  of  the  deceased,  and  overtook 
bim  about  three-quarters  of  a  mile  from  tbe 
well.  He  culled  on  the  deceased  to  halt, 
but.  before  the  deceased  bad  even  time  to 
torn  bis  body,  tbe  defendant  shot  bim  in  the 
back,  inflicting  a  mortal  wound.  Tbe  deceas- 
ed either  attempted  to  get  out  of  the  wagon, 
or  fell  out.  whereupon  defendant  dismount- 
ed, and  walked  to  where  deceased  was,  and 
amptled  tbe  other  barrel  of  his  goo  Into  tbe 


Iwad  of  tbe  deceased,  tearing  tbe  whole 
cranium  away.  He  tlMn  remounted  liis 
horse,  returned  to  the  well,  and  advised  tbe 
persons  ihese  that  be  bad  accosiplisbed  his 
purpose,  disappeared,  and  was  gone  for  aev- 
eral  days. 

The  defendant  interposed  the  plea  of  in- 
sanity. The  evidence  on  bis  part  tended  to 
show  tluit,  after  he  bad  been  advised  of  his 
wife's  sbame,  "lie  was  melancholy  In  mliid 
aad  depreued  In  spirit;  that  be  waa  not 
given  to  tbe  levity  and  joeesitr  tbat  bad  been 
Ills  wont." 

The  court,  at  the  instance  of  tbe  state,  over 
the  objection  and  exception  of  defendant.  In- 
structed the  jury  as  follows: 

"(1)  The  defendant  In  this  case  stands 
charged  by  information  with  murder  In  the 
first  degree;  that  is  to  say,  tbe  defendant 
Xewton  Jasper  Prlvitt,  stands  charged  with 
having  feloniously,  willfully,  premedltatedly, 
deliberately,  and  of  his  malice  aforethought 
shot  and  killed  John  Wolf,  at  the  county  of 
Sullivan,  on  tbe  2(ttb  day  of  November,  1001 : 
and  under  tbe  evidence  in  tbla  case  you  will 
either  convict  the  defendant  of  murder  In  tlie 
first  degree,  and  so  state  in  your  verdict,  or 
you  will  acquit.blm. 

"<2)  It  is  tbe  duty  of  the  court  to  instruct 
you  on  all  questions  of  law  arising  in  this 
case,  and  It  is  your  duty  to  receive  such 
instructions  as  the  law  of  tbe  case,  and  find 
the  defendant  guilty  or  not  guilty,  according 
to  the  law  as  declared  by  the  court  and  tbe 
evidence  as  you  have  received  it  under  the 
Instructions  of  tbe  court 

"(3)  If  tbe  jury  believe  and  find  flrom  tbe 
evidence  In  this  cause  that  the  defendant. 
Newton  Jasper  Prlvitt,  in  tbe  county  of  Sul- 
livan and  state  of  Missouri,  on  or  about  tbe 
26tb  day  of  November,  1901,  did  feloniously, 
willfully,  deliberately,  premedltatedly,  and 
of  bis  malice  aforethought  make  an  assault 
upon  John  Wolf  with  a  certain  loaded  gun. 
and  then  and  there  with  said  gun  feloniously, 
willfully,  deliberately,  premedltatedly,  and 
of  his  malice  aforethought  did  kill  said  John 
Wolf  by  shooting  him  upon  the  head  and 
body,  and  thereby  inflicting  upon  him  a  mor- 
tal wound,  of  which  said  wound  be  imme- 
diately died,  at  said  county  of  Sullivan,  diur- 
ing  said  mouth  of  N'orember,  1901,  and  was 
thus  killed  by  the  shooting  aforraaid,  as 
charged  In  tbe  information,  then  you  will 
find  the  defendant  gnilty  of  murder  In  tbe 
first  degree,  and  so  state  In  your  verdict, 
lie  who  willfully— that  is,  intentionally — uses 
upon  another  at  some  vital  part  a  deadly 
weapon,  such  as  a  loaded  gun,  roust,  in  the 
absence  of  qualifying  facts,  be  presumed  to 
know  that  tbe  effect  Is  likely  to  be  death, 
and,  knowing  this,  mtist  be  presumed  to  in- 
tend death,  which  Is  the  probable  conse- 
quence of  such  an  act.  He  who  so  uses  such 
deadly  weapon  without  Just  cause  or  provoca- 
tion must  be  presumed  to  do  it  wickedly  and 
from  a  bad  heart  If,  therefore,  yon  find 
and  believe  tttm  the  evidence  la  tUa  eauae 
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that  tbe  defeodftnt  tMk  tbe  Ufe  of  John 
Wolf  by  shooting  blm  In  a  vital  part  with 
a  gnn,  with  the  manifest  design  to  use  such 
weapon  upon  blm,  and  with  sufficient  time 
to  deliberate  and  fnllT  form  the  conscious 
porpoBe  to  kill  bim,  and  without  sufficient  or 
just  cause  or  provocation,  then  such  killing 
Is  murder  In  tlte  first  degree;  and  while  It 
derotves  upon  the  state  to  prore  wUlfulness, 
delibnation,  premeditation,  and  malice  afore- 
thought, all  of  which  are  necessary  to  con- 
stitute morder  In  the  first  degree,  yet  this 
need  not  be  proved  by  direct  evidence,  but 
may  be  deduced  from  all  tbe  facts  and  clr- 
comatances  attending  tbe  killing;  and  If  you 
can  aatlsfaetorlly  and  reasonably  Infer  thelr 
CTiatence  from  all  tbe  evidence  you  will  tie 
warranted  In  finding  tbe  defendant  gnllty  of 
murder  in  the  first  degree. 

*'(3a>  Aa  Dsed  In  tbe  information  and  In 
ttieae  tnatmctlonB,  feloniously'  meana  wrong- 
fully and  wickedly,  and  also  refers  to  tbe 
punishment  imposed  by  law.  'WHlfoHy* 
means  Intentionally,  and  not  done  acci- 
dent. 'Premeditated^*  means  thougbt  vt  be- 
forehand  tor  any  length  of  time,  however 
sdiort  'D^lberately*  means  done  In  tbe  coirt 
state  of  the  blood,  not  In  mdden  passion, 
engendered  by  lawful  or  scone  just  cause  of 
provocation.  And  tbe  court  instmcts  the 
jury  that  in  this  case  there  is  no  evidence 
tmding  to  show  tbe  existence  of  any  such 
pamlon  or  provocation.  'Malice*  means  that 
condition  of  the  mind  which  prompts  one  to 
do  a  wrongful  act  Intnitionnlly,  without  le- 
gal Justification  or  excuse.  It  docs  ^ot  mean 
mere  spite,  batred,  or  ill  will,  but  stifles 
diat  state  of  disposition  which  shows  a  heart 
r^rdless  of  social  duty  and  fatally  bent  on 
mls<Hitef;  and  'malice  afwethonghtf  means 
ttiat  the  act  was  done  with  malice  and  pre- 
meditation. 'Mnllce.*  as  used  here,  may  he 
presumed  from  the  Intentional  use  of  a  dead- 
ly weapon  in  a  manner  likely  to  produce 
death. 

"(4)  To  the  charge  made  againat  the  do- 
fendant  of  the  taking  tbe  life  of  John  Wolf 
tbe  plea  of  ln!;antty  Is  interposed;  in  otber 
words,  under  the  plea  of  not  gnllty  the  do- 
fendant  may,  as  he  does,  rely  upon  Insanity 
as  a  defense  to  the  charge  mflde  against  him. 
And  it  is  for  you  to  determine,  from  all  the 
evklence  In  this  case,  tbe  validity  «f  snch  or 
any  defense  Interposed.  Insanity,  if  satis- 
factorlly  shown  by  the  evidence,  is  a  valid 
defense;  but  before  tbe  dtfendant  can  be 
acquitted  of  the  sbootlog.  awl  taking  the 
life  of  Jnhn  Wolf  in  the  manner  be  did.  by 
reason  of  Insanity,  the  Jury  must  brieve 
from  all  the  evidence  that  at  the  time  of  the 
taking  of  the  life  of  the  said  John  Wolf  he 
was  not  tai  posBeBslon  of  his  faculties,  and 
was  Incapable  of  appreciating  ttie  moral 
qualities  of  bis  act,  and  of  distinguishing 
between  ri^t  and  wrong  in  respect  to  said 
act  In  other  words,  in  order  to  hold  the 
defendant  criminally  zeqwnrible  ttx  taking 
tiie  llf e  of  John  Wolt  K  is  only  neeessaiT- 


that  the  Jury  be  satisfied  from  all  the  evi- 
dence that  he  had  sufficient  mental  capadtr 
to  distinguish  between  right  and  wrong  am 
to  tbe  particular  act  with  which  he  so  stands 
charged.  And  If  the  defendant  at  the  time 
of  the  said  killing  had  snffici^t  m«ital  ca- 
pacity to  distinguish  between  right  and 
wrong  as  to  said  act;  and  knew  that  his  act 
was  criminal  and  wrong,  and  would  deserve 
punishment,  then  In  law  be  had  a  criminal 
Intent,  and  was  not  so  Insane  as  to  be  ex- 
empt from  tbe  responsibilities  of  his  act 
And  In  this  connection  the  court  furtlier  says 
to  the  Jury  that  excitement  or  frenzy  arlring 
from  tile  passion  of  anger,  hatred,  or  re- 
venge, no  matter  bow  furious,  if  not  the  re- 
sult of  a  diseased  mind,  is  not  t^al  Insanity, 
and  the  Jnry  should  not  confound  ezdte- 
ment.  anger,  or  wrath,  or  acta  done  or  com- 
mitted tn  either  or  both,  or  in  revenge,  iHth 
nctunl  insaiilty— Insanity  recognised  by  law, 
because  tt  Is  only  legal  insanity,  a  disease 
of  the  brain,  rendering  a  persmi  Incapable 
of  distinguishing  between  right  and  wrong, 
with  respect  to  the  ofFense  charged,  that  ex- 
cuses the  commission  of  such  act.  Tbe  do- 
ing of  snch  act  tn  frenzy,  hatred,  mr  revenge, 
or  by  reason  of  some  Irresistible  Impulse  to 
avenge  some  former  wrong  or  gmdge,  does 
not  excuse. 

"(5)  The  Jury  will  observe,  from  all  the 
InRtmctlons  given  to  them,  either  upon  the 
part  of  the  stato  or  the  defendant,  that  un- 
der tbe  law  the  defendant  had  no  right  to 
kill  .Tobn  Wolf  because  of  bis  knowledge 
or  stisplcfoa  at  deceased  and  defendanfs 
wife  having  previous^  had  illicit  intercourse. 
The  law  Is  that  where  a  man  finds  his  wife 
in  tbe  act  of  adultery,  and  at  the  moment 
kills  tbe  adulterer,  tlie  law,  while  not  Justi- 
fying, ev«i  ander  these  dseumstances,  the 
taking  of  Ufe,  wilt  lessen  the  offense  to  man- 
slaughter. And  the  law  1%  further,  that  If  a 
husband,  upon  hearing  d  snch  adultery.  Im- 
mediately, before  be  has  had  time  to  reflect, 
and  before  having  fanned  the  consdons  pur- 
pose or  deatfpi  to  take  life,  pursues  and  kills 
such  adolterer,  sncb  killing  will  be  murder 
in  the  second  degree;  but  the  Jury  will  bear 
in  mind  that  under  the  law,  to  reduce  tbe 
kiIllI^;  under  the  dreomstaneea  stated  to 
manslaughtor,  tbe  person  killed  and  the  wife 
of  the  slayer  must  by  snch  bnaband  be  found 
in  tbe  act  of  adultery,  and  sncb  killing  then 
and  tbwe  done^  And,  to  reduce  the  taking 
of  life  to  murder  in  the  second  degree  by 
reason  of  hearhig  vt  adultery  between  the 
person  slain  and  the  wife  of  tbe  slayer,  such 
Ulllng  must  be  done  Immediately  upon  tbe 
hearing  of  such  adultery,  before  time  has 
been  had  to  reflect  and  the  eomdous  purpose 
formed  to  take  such  life.  And  In  no  event 
can  a  person,  wben  tbej  have  been  toform- 
ed,  suspected,  and  known  for  day%  weeks, 
or  ev&i  months,  of  tbe  adultery  of  their 
wife  with  another,  prior  to  taking  the  Ufe 
of  such  other,  be  tn  any  wise  Jnstifled,  es- 
cused,  or  their  crime  "'***g«'tT^  is  tfte  taking 
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of  the  life  of  such  other  under  the  drcum- 
Btances  and  after  the  kDowledge  herein  stat- 
ed. And  the  so  taking  of  life  because  of 
Bncb  knowledge  or  Information,  In  order  to 
avenge  said  acts,  after  having  formed  the 
conscious  purpose  to  kill,  renders  the  person 
so  taking  such  life  guilty  of  murder  in  the 
first  degree.  And  In  this  case,  onder  the  law 
and  facts,  there  la  ootbing  to  reduce  the  kill- 
ing of  John  Wolf  to  either  murder  in  the  sec- 
ond degree  or  manslaughter,  but  the  Jury 
must  find  defendant  guilty  of  murder  in  the 
first  degree  or  acquit  him  upon  the  ground 
of  Insanity ;  and  in  this  connection  the  court 
says  to  the  Jury  that,  if  you  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  you 
will  simply  so  state  in  your  verdict 

"(6)  The  jury  are  further  instructed  that 
excitement,  passions,  and  angered  feeling,  or 
revenge,  produced  by  motives  of  anger,  ha- 
tred, or  revenge,  is  not  insanity,  and  that 
the  law  holds  the  wrongdoer  of  an  act  under 
such  conditions  responsible  for  his  acts,  and 
the  jury  have  no  right  to  excuse  or  In  any 
wise  Justify  or  mitigate  defendant's  act  in 
the  taking  of  John  W.  Woirs  life,  except 
they  can  ao  do  under  aod  according  to  the 
law. 

"(7)  He  Jury  will  observe,  from  an  the 
InstmctlonB  given  them,  those  upon  the  part 
of  the  state  as  well  as  defendant,  that  im- 
der  the  law  the  defendant  had  no  right  to 
kill  John  W.  Wolf  because  of  his  knowledge 
or  suspicion  of  deceased  and  defendants 
wife  having  previously  had  Illicit  Intercourse. 
And  in  this  case,  If  the  defendant,  aft^ 
having  suspected  or  known  for  days,  weeks, 
or  even  months  of  the  Intimacy  of  bis  wife 
and  John  W.  Wolf,'  by  reason  thereof,  and 
after  having  formed  a  conscious  design  and 
purpose  to  kill  said  Wolf,  did  kill  said  Wolf, 
the  so  killing  of  said  Wolf  was  and  is  un- 
der the  law  murder  Id  the  first  degree,  and 
the  Jury  should  so  find. 

"&)  In  determining  as  to  the  guilt  or  In- 
Docence  of  the  defendant,  you  should  take 
into  account  the  testimony  in  relation  to  his 
character  as  a  moral  man,  and  you  should 
give  to  such  testimony  such  weight  as  you 
deem  proper;  but  If,  from  all  the  evidence, 
you  are  satisfied  beyond  a  reasonable  doubt, 
as  defined  In  these  Instructions,  that  the 
defendant  Is  guilty,  then  his  previous  good 
character,  If  shown,  cannot  Justify,  excuse, 
palliate,  or  mitigate  the  offense,  and  you 
cannot  acquit  tatan  merely  because  you  be- 
lieve he  lias  been  a  person  of  good  repute. 

"(9)  The  'reasonable  donbt*  mentioned  and 
referred  to  In  these  Instructions  means  a 
substantial  doubt  arising  out  of  the  evidence, 
and  not  a  mere  possibility  of  the  defendant's 
Innocence." 

On  the  part  of  defendant  the  court  In- 
structed  the  Jury  as  follows: 

"(1)  The  Information  In  this  case  is  a 
mere  formal  charge  against  the  defendant, 
and  of  Itself  ia  no  evidence  wbatevw  of  his 
gnllt,  and  no  Juror  ahonM  permit  himself 


to  be  in  any  degree  or  to  any  extent  Influ- 
enced by  It. 

"(2)  If,  after  fully  and  deUberately  weigh- 
ing and  considering  all  the  evidence  before 
them  In  this  case,  the  Jury  entertain  any 
reasonable  doubt  of  the  defendant's  guilt, 
they  must  give  him  the  benefit  of  such 
doubt,  and  acquit  him.  A  Juror  la  under- 
stood to  entertain  a  reasonable  doubt  when 
be  haa  not  an  abiding  conviction  of  mind, 
founded  on  the  evidence,  to  a  moral  certain- 
ty, that  the  defendant  is  guilty  as  diarged. 

"(3)  The  court  instructs  the  Jury  that  in- 
sanity la  Interposed  by  counsel  for  defend- 
ant as  an  excuse  for  the  charge  aet  forth 
In  the  Information.  This  defense,  when  ea- 
tabllsbed,  is  one  the  law  recognizes,  and  en- 
titles the  defendant  to  be  acquitted  alto- 
gether. Insanity  Is  a  physical  disease  locat- 
ed in  the  brain,  and  Is  either  partial  or  gen- 
eral, and  which  disease  so  perverts  and 
deranges  one  or  more  of  the  mental  and 
moral  faculties  so  tar  as  to  render  the  per- 
son suffering  from  the  affliction  Incapable 
of  distinguishing  right  from  wrong  In  refer- 
ence to  the  particular  act  chained  against 
bim,  and  incapable  of  understanding  that 
the  particular  act  in  question  was  the  vio- 
lation of  the  law  of  God  and  of  society. 
Wherefore  the  court  instructs  the  Jury  that  If 
they  t>elieve  and  find,  from  the  evidence, 
that  at  the  time  he  did  the  killing  charged 
in  the  information  the  defendant  was  so 
perverted  and  deranged  In  one  or  more  of 
bl8  mental  and  moral  faculties  as  to  be  In- 
capable 9f  nnderstandlng,  at  the  moment 
he  killed  John  W.  Wolf,  that  such  killing 
was  wrong,  and  that  he  (the  defendant)  at 
the  time  was  Incapable  of  understanding 
that  this  act  of  killing  was  a  violation  of 
the  law  of  God  and  of  society,  If  the  Jury 
find  he  was  so  Insane,  they  should  And  him 
not  guilty. 

"(4)  It  the  Jury  believe  and  find,  from  the 
evidence,  that  the  mind  of  the  defendant, 
Newton  Jasper  Privitt,  was  unbalanced,  dis- 
eased, and  disordered  at  the  time  he  shot 
and  killed  the  deceased,  John  W.  Wolf,  and 
in  such  condition  in  regard  to  that  particu- 
lar act  tiiat  he  did  not  have  sufficient  Intel- 
ligence, reason,* and  will  to  enable  him  to 
distinguish  between  right  and  wrong  in  re- 
spect to  said  act,  and  to  know  and  under- 
stand that  It  would  be  wrong,  and  that  be 
would  deserve  punishment  by  committing  It, 
and  at  the  time  sufficient'  mental  power  to 
control  the  Impulses  of  bis  own  disordered 
mind,  then  the  defendant  is  not  guUty  as 
chained  in  the  information,  because  of  his 
disordered  mind,  and  upon  that  ground  the 
Jury  should  acquit  Mm. 

"(5)  The  court  Instructs  the  Jury  that,  to 
establish  the  Insanity  of  the  defendant  with 
respect  to  the  act  charged  against  blm  In 
the  information,  poslttve  and  direct  proof 
of  it  Is  not  required.  To  entltie  him  to  an 
acquittal  by  reason  of  bis  Insanity  at  tiie 
thxte  of  ibe  kllUng  of  said  John  W.  Wolf 
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hy  defenclaot  circnmBtantlal  evidence  wlileh 
misonably  satisfies  the  mind  of  Its  ezUrt- 
euce  Is  Bufflcient  As  the  law  presumes  the 
defendant  Innocent,  the  burden  of  proving 
blm  gnilty  rests  with  the  state;  and  before 
TOO  should  convict  him  bis  guUt  must  be 
established  beyond  all  reasonable  doubt 

"(6)  The  previous  good  character  of  the 
defendant,  if  proved  to  your  satisfaction  In 
the  case,  you  ought  to  consider,  together 
with  all  the  other  facts  In  evidence,  in  pass- 
ing upon  the  question  of  bis  guilt  or  Inno- 
cence of  this  charge;  for  the  law  presumes 
that  a  man  whose  character  Is  good  is  less 
likely  to  commit  a  crime  than  one  whose 
character  is  not  good. 

**(7)  The  testimony  given  by  the  physician 
and  expert  who  testified  In  this  case  is  to 
be  taken  and  considered  by  the  Jury  like  the 
evidence  of  the  other  witnesses  who  testi- 
fied In  the  cause;  and  the  opinions  on  ques- 
tions of  insanity,  which  have  been  given  by 
the  medical  expert,  are  subject  to  the  same 
rule  of  credit  or  discredit  as  the  testimony 
of  the  other  witnesses,  and  are  not  conclu- 
sive on  the  Jury.  These  opinions  neither 
establish  nor  tend  to  establish  the  truth  of 
the  facts  upon  which  they  are  based. 
Whether  the  matters  testified  to  by  the  wit- 
ness In  the  cause  are  facts,  are  tnie  or  false. 
Is  to  be  determined  by  the  Jury  alone;  and 
yon  must  also  determine  whether  the  facts 
end  matters  stated  and  submitted  to  ex- 
perts In  the  hypothetical  questions  are  true 
in  fact  and  have  been  proven  In  this  case. 

Under  the  law  of  this  state  the  de- 
fendant is  presumed  to  be  innocent  of  the 
crime  charged  against  him,  and  so  strong  Is 
this  presumption  that  It  clings  to  hhn,  sur- 
rounds, shields,  and  protects  him,  through 
the  entire  trial  of  tbls  case,  and  until  such 
presumption  Is  overcome  by  evidence  which 
proves  his  guilt  beyond  a  reasonable  doubt 
6uch  evidence,  in  order  to  warrant  a  convic- 
tion, must  be  clear,  satisfactory,  and  abid- 
ing, fully  satisfying  the  mind  and  conscience 
of  each  and  every  Juror.  It  Is  not  sufllclent 
in  a  criminal  case,  to  Justify  a  verdict  of 
guilty,  that  there  may  be  strong  suspicion, 
or  even  strong  probability,  of  guilt;  but  the 
law  requires  proof  by  legal  and  credible  evi- 
dence of  such  a  nature  that,  when  it  is  all 
considered.  It  produces  a  clear,  uudoubtlng, 
and  entirely  satisfactory  conviction  of  the 
defendant's  guilt  The  burden  of  proof  la 
upon  the  state  to  make  out  and  establish  by 
the  evidence,  beyond  a  reasonable  doubt 
and  to  the  satisfaction  of  the  Jury,  every 
^act  and  circumstance  necessary  to  prove 
bfs  guilt;  and,  unless  his  guilt  is  so  estab- 
lished, the  Jnry  must  find  htm  not  guilty." 

The  defendant  also  prayed  the  court  to  in- 
struct the  Jury  as  to  the  law  of  murder  In 
the  second  degree,  but  the  court  failed  and 
refused  to  do  so,  to  which  failure  and  re- 
fusal of  the  court  to  so  instruct  the  Jury  the 
defendant  then  and  there  excepted  at  the 
time.   The  defendant  also  objet.*^  and  ex- 


cepted to  the  failure  of  the  court  to  instruct 
the  Jury  upon  all  questions  of  law  arising  In 
the  case  and  necessary  for  their  guidance  In 
the  determinatlott  of  their  vwdlct,  and  saved 

his  exceptions. 
The  InformatloQ,  leavliig  off  the  ftvmal 

parts,  Is  as  follows: 

"That  one  Jasper  Prlvitt  on  the  2eth  day 
of  November,  1900,  at  the  county  of  Sullivan, 
in  the  state  of  Missouri,  then  and  there  be- 
ing. In  and  upon  one  John  W.  Wolf  then  and 
there  feloniously,  willfully,  deliberately,  pre- 
medltatedly,  on  purpose,  and  of  his  malice 
aforethought  did  make  an  assault,  and  with 
a  dangerous  and  deadly  weapon,  to  wit  a 
double-barrel  shotgun,  then  and  there  loaded 
with  gunpowder  and  leaden  balls,  which  he, 
the  said  Jasper  Prlvitt,  In  his  hands  then 
and  there  had  and  held,  at  and  against  him, 
the  said  John  W.  Wolf,  then  and  there  feloni- 
ously, willfully,  deliberately,  premedltatedly, 
on  purpose,  and  of  his  malice  aforethought, 
did  shoot  off  and  dischai^e,  and  with  the 
double-barrel  shotgun  aforesaid  then  and 
tbore  feloniously,  willfully,  deliberately,  pre- 
medltatedly, on  purpose,  and  of  his  malice 
aforethought  did  shoot  and  strike  blin,  the 
said  Jobn  W.  Wolf,  on  the  body  and  bead  of 
him,  the  said  John  W.  Wolf,  then  and  there 
with  the  dangerous  and  deadly  weapon,  to 
wit  the  double-barrel  shotgun  aforesaid,  and 
the  gunpowder  and  leaden  balls  aforesaid. 
In  and  upon  the  body  and  head  of  him,  the 
said  John  W.  Wolf,  giving  to  him,  the  said 
John  W.  Wolf,  a  mortal  wound,  of  which 
mortal  wound  the  said  John  W.  Wolf  did 
then  and  there,  in  said  county  of  Sullivan, 
instantly  die.  And  the  said  James  R.  Page, 
the  prosecuting  attorney  aforesaid,  under  hts 
oath  of  <^ce  aforesaid,  does  say  that  the  said 
Jasper  Prlvitt  him,  the  said  John  W.  Wolf, 
in  the  manner  and  by  the  means  aforesaid, 
feloniously,  willfully,  deliberately,  premedl- 
tatedly, on  purpose,  and  of  bis  malice  afore- 
thought, did  kill  and  murder,  against  the 
peace  and  dignity  of  the  state." 

It  is  said  for  defendant  that  the  informa- 
tion is  invalid.  In  that  it  does  not  state  when 
or  where  or  with  what  Instrument  the  mortal 
wound  was  given,  or  that  the  wounding  was 
felonious;  but  this  seems  to  us  to  be  a  mis- 
interpretation of  the  Information.  It  does 
not  omit  the  words  "then  and  there"  after 
the  words  "giving  to  him,  the  said  John  W. 
Wolf,  a  mortal  wound,"  as  contended  by  de- 
fendant, but  expressly  avers  "giving  to  him, 
the  said  John  W.  Wolf,  a  mortal  wound,  ot 
which  mortal  wound  the  said  John  W.  Wolf 
did  then  and  there,  in  said  county  of  Sulli- 
van, Instantly  die."  It  clearly  appears  from 
the  Information  that  the  assault  was  com- 
mitted with  a  shotgun  loaded  with  gunpow- 
6er  and  leaden  balls,  and  that  the  defendant 
then  and  there,  with  said  shotgun,  felonious- 
ly, willfully,  deliberately,  premedltatedly,  on 
purpose  and  of  his  malice  aforethought,  did 
ahoot  and  strike  the  deceased,  giving  to  blm 
a  mortal  wound,  of  which  wound  said  de- 
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ceased,  in  SnlUvan  county,  did  Instantly  die. 
This  smnn  to  na  to  be  a  ^nffident  arerment 
of  the  time  and  place  of  glTing  tbe  wound 
and  tbe  cause  vt  tbe  death.  Tbe  Informa- 
tion la  In  all  material  respects  like  the  In- 
dictment In  tlie  case  of  State  t.  Jonea,  134 
Mo.  259,  35  S.  W.  607,  which  was  held  to  be 
raUd.  Bo  In  United  States  t.  Ball,  163  U. 
S.  668.  18  Snp.  Ct.  11S2,  41  L.  m.  800,  tt 
was  held  that  an  Indictment  for  murder, 
which  allegee  that  Millard  Fillmore  Ball, 
Jobn  C.  Ball,  and  Robert  B.'  Boatwell,  at  a 
certain  time  and  place,  by  shooting  with  a 
loaded  gun,  Inflicted  upon  tbe  body  of  Wil- 
liam T.  Box  a  mortal  wound,  of  which  mor- 
tal wound  the  said  William  T.  Box  did  lan- 
galsh,  and,  languishing,  did  then  and  there 
Instantly  die,  uuequivocalty  alleges  that  Wil- 
liam T.  Box  died  of  the  mortal  wonnd  In- 
flicted toy  the  defendants,  and  that  deceased 
(lied  at  the  time  and  place  at  which  tbe 
mortal  wound  was  inflicted.  Wblle  the  bet- 
ter rule  In  preparing  indictments  and  Infor- 
mations is  to  follow  approved  precedents 
when  It  can  be  done,  they  are  not  necessarily 
defeetlTe  because  they  fall  to  do  so;  but  if 
they  contain  all  necessary  aTermwts,  though 
couched  In  different  language  from  approved 
Conns  and  precedents,  they  will  be  h^  goed. 
Tbe  Informatlcni  In  thh  case  ve  think  loffl- 
dent. 

The  next  ooestlon  presented  by  this  ap- 
peal Is  with  cespect  to  tbe  admleslon  of  the 
expert  evidence  of  Dr.  C.  R.  Woodson,  which 
defendant  claims  was  wroneooBly  admitted, 
not  upon  the  grounds  that  he  was  not  qnali- 
fled.  but  upon  the  ground  that  the  hypotheti- 
cal question  propounded  to  hira  leaves  out 
nearly  all  the  essential  Ingredients  in  the 
case.  To  another  question  of  a  similar  char- 
acter defendant  o^ected  upon  the  ground 
that  tbe  question  la  incompetent,  because  It 
does  m>t  state  the  law  In  that  regard,  bnt 
omits  essential  ingredient  to  make  It  the 
law.  We  are  not  advised  what  esB.  ntlal  In- 
gredients in  tbe  case  were  omitted  from  the 
hypothetical  questions  propounded  to  tbe  wit- 
ness, and  are  therefore  not  able  to  appreciate 
the  full  force  of  the  objections.  It  Is,  how- 
evOT,  said  that  the  first  of  said  questions  does 
not  assume  that  the  matters  stated  In  the 
question  were  true,  and,  while  It  called  for 
tbe  opinion  of  the  witness  on  the  whole  case 
witb  respect  to  the  sanity  or  Insanity  of  the 
defendant.  It  was  not  predicated,  as  It 
should  have  been,  on  all  the  evidence  In  tbe 
case  bearing  on  the  question  of  defendant's 
insanity.  In  putting  hypothetical  questions 
to  tbe  expeit  witness  counsel  for  tbe  state 
had  the  right  to  assume  the  facts  In  accord- 
ance with  bis  theory  of  them.  It  was  not 
essential  that  be  should  have  stated  the  facts 
as  they  actually  listed.  Cowley  r.  People, 
88  N.  Y.  464,  36  Am.  Rep.  464;  Lovelady  v. 
State,  14  Tex.  App.  54.*);  Qulnn  v.  Hlggina, 
63  Wis.  864,  24  N.  W.  482,  B3  Am.  Rep.  305; 
Kerr  v.  LnnsCord.  SI  W.  Va.  660,  8  3.  E. 
4Sn,  2  U      A.  608.   Nor  Is  such  a  qaestlan 


I  Impreper  simply  because  It  Includes  only  a 
I  part  of  tbe  facts  in  evldrace.   Rogers  on 
ICxpert  Testimony  (2d  Ed.)  66. 

With  respect  to  tbe  ottaer  qucstJon  there 
was  very  llttie  conflict  In  the  evidence  In  re- 
gard to  tbe  facts  and  drcnmstances  which 
led  up  to  the  homicide,  and  defendant's  men- 
tal condition  at  that  time  and  recently  there- 
after. The  expert  witness  was  present  dur- 
I  Ing  most  of  the  trial,  and  heard  all  tbe  evi- 
dence In  regard  to  tbe  mental  condltlcHi  of 
defendant  except  the  testimony  of  one  wit- 
ness, which  'n'as  stated  to  bim  by  conusel 
for  tbe  state,  and  under  such  circumstances 
there  was  no  reversible  error  in  allowing 
blm  to  express  bis  opinion  as  to  defendant's 
mental  condition  at  the  time  of  tbe  homicide, 
'  predicated  of  the  evidence  as  be  heard  it 
'  and  as  stated  to  him.  State  v.  Kllnger,  46 
j  Mo.  224.  In  McNaghten's  Case,  10  Clark  & 
I  F.  200,  it  was  held  that,  where  an  accused 
person  la  supposed  to  be  Insane,  a  medical 
man,  who  has  been  present  In  court  and 
heard  the  evidence,  may  be  asked,  as  a  mat- 
1  tor  of  science,  whether  the  facts  stated  by 
;  the  witnesses,  supposing  them  to  be  true,  show 
a  stats  of  mind  Incapable  of  distinguishing 
between  right  and  wrong.  In  tlie  case  of 
Getchell  v.  HIU,  21  Minn.  464,  It  was  said 
that  "the  trial  court  may,  In  Its  discretion, 
as  a  matter  <rf  convenience,  pennttthe  hypoth- 
esis to  be  pDt  to  the  witness,  by  referring 
te  the  testimony.  If  he  has  heard  It,  instead 
of  requiring  the  counsel  to  recapitulate  It" 
The  rule  seems  to  be  that  "when,  In  a  proper 
case  for  expert  testimony,  tbe  facts  are  ad- 
mitted, at  proved  by  evidence  wWcb  is  not 
eonfllctfng,  tbe  opinion  of  an  eKfM>Tt  npon 
jfucb  tacts  is  admissible  as  a  erientiflc  de- 
duction." Coyle  T.  Conuaonweslth,  104  Pa. 
117. 

Defendant,  however,  contends  that  as  only 
the  evidence  of  one  witness  was  stated  to 
the  expert  Dr.  Woodson,  with  respect  to  the 
I  evidence  of  all  tbe  other  witnesses  who  tesii- 
I  fled  as  to  the  mental  condition  of  the  defend- 
ant, or  such  of  them  as  Dr.  Woodson  may 
I  have  beard  testify,  he,  as  the  expert  in  the 
I  case,  was  thus  called  upon  to  give  nn  opinion 
;  upon  his  memory  of  what  the  evidence  was, 
!  nnd  npon  his  ooncUisIons  as  to  wbnt  the  evi- 
dence established  as  facts,  tbns  being  call- 
\  ed  upon  to  doterralne  the  facts  for  himself. 
thfToljy  becoming  the  trior  of  the  facts  In 
place  of  tbe  Jury.    There  Is  much  force  In 
this  contention.    It  has,  however,  been  held 
that  even  where  more  than  one  witness  has 
tcstiflod.  If  there  Is  no  conflict  In  the  evidence, 
as  In  tbe  case  at  bar,  a  court  may  in  Its 
discretion  allow  counsel  to  ask  a  hypothetical 
question  upon  the  facts  teetifled  to  by  the 
witness  as  be  remembers  them,  wtthwut  any 
recapitulation  of  the  evidence.    Rogers  on 
Expert  Testimony   (2d   Ed.)  71.     But  the 
better  practice  in  all  cases,  where  the  factf 
are  controverted  or  are  not  entirely  clear.  Is 
to  put  to  the  expert  hypothetical  questions, 
based  upon  the  facts  claimed  to  have  been 
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proTen  by  the  evidenoe,  1b  order  that  the  t 
}ur7  may  know  tbe  faetB  aoA  clitumvtaneeg  | 
apoD  which  the  expert's  oplnlen  may  be  baa* 
ed,  and  to  detennlae  for  themselTes,  as  Is 
their  province,  'wlictber  proven  or  not;  other- 
wise, the  expert  must  depand  upon  his  mem- 
ory aa  to  the  facts,  and  predicate  his  opinion 
thereoB,  tbiifl  becoming  On  trior  of  tbe  facta, 
Instead  of  tbe  Jury. 

Id  BeuMtt  T.  Stale.  57  Wis.  69,  14  N.  W. 
D12,  46  Am.  Rep.  26,  it  was  said:  "To  per- 
mit an  expert  in  ancb  case  to  give  an  opinion 
upon  bis  memory  of  what  the  evidence  was, 
and  upon  hta  conchi^ons  as  to  what  the  evi- 
dence eatalDlisbed  as  facts,  would  seem  to 
be  trendilBg  upon  the  proTlnce  of  the  Jury, 
and  trying  tbe  case  solely  upon  the  opinions 
of  the  experts,  founded  i^n  their  recoSIee- 
tioQ  and  their  opinion  as  to  what  tbe  facts 
proved  were.  It  doea  not  help  the  case  to 
say  that  tbe  qvesQon  la  qualified  by  the 
statement  made  theretai,  'takii^  the  testl- 
mony  as  true,'  beeaase  tbe  expert  mast  still 
trust  to  kds  memory  of  what  the  evldenee 
was;  and  bis  tnCerences,  deduced  from  facts 
sworn  to  by  ttie.  witaeasea,  will  necessarily 
coDtrcd  hAi  jvdCBient  as  to  mbat  In  fact  was 
tbe  evidence  In  tbe  case,  and  he  will  make 
up  his  mind  from  his  understanding  of  what 
was  sworn  to  by  tbe  witnesses.  He  may  tm- 
deratand  the  evldenoe  to  be  radically  differ- 
ent from  wbat  Uk  }arort  or  other  persoaM 
tieering  the  teatfmbny  underatand  It.  It  Is 
almost  iaaposBlble  that  all  the  testlauMiy 
givea  In  such  case,  coming  from  many  wit- 
nesses and  eUctted  by  a  kmg  exaudnatton, 
shoBld  be  entirely  nucontradlctory,  or  should 
be  BO  plain  that  dlffereot  inferences  would 
not  be  drawn  by  different  asen;  and  to  per- 
mit an  eicpert  to  give  bis  opinion,  whlrti  is 
to  go  to  tbe  jnry  as  competent  evidence,  up- 
on avch  a  mass  of  testimony,  without  any 
explanation  as  to  wbat  state  of  facts  such 
opinion  la  tmscd  upon,  is  in  effect  taking  the 
case  from  the  jury  and  deciding  It  upon  tbe 
understanding  of  the  witnesses  as  to  what 
Caete  the  evidence  in  tlie  case  established. 
We  think  the  better  rule  la  that  tbe  jury 
shall  be  clearly  Informed  of  the  exact  state 
of  facts  upon  which  the  expert  bases  his 
opinion,  and  they  certainly  are  not  so  in- 
formed when  be  gives  his  (pinion  upon  hla 
recollectiwi  and  understanding  of  the  whole 
evidence  In  the  case;  and  this  la  especially  so 
where  the  evidence  Is  voluminous,  la  ellcted 
from  a  large  number  of  witnesses,  and  la 
not  entirely  harmonious  and  uncontradtctory. 
The  jHry  should  In  every  case  distinctly  tra- 
derstand  wbat  are  the  exsct  facts  upcm 
which  tbe  expert  bases  his  opinion.  This  Is, 
j>erhapB,  best  accomplished  by  limiting  him 
to  answering  hypothetical  gaestlons;  and 
If  It  be  proper  In  any  case  to  permit  an  ex- 
pert who  has  beard  tbe  testimony  of  a  par- 
ticular witness,  or  of  all  tbe  witnesses,  to 
give  his  opinion  upon  snch  evidence,  and 
there  be  any  conflict  of  evidence,  or  any 
doubt  as  to  what  the  svldence  Is,  he  riionld  be 


I  required  to  state  folly  Ua  -understanding  as 
I  to  what  facte  are  estabCshed  by  such  testi- 
mooy.  In  such  case  the  Jury  will  be  able  to 
determine  whether  his  opinion  is  based  upon 
the  evidence  in  the  case  as  tbey  tmderstana  tt. 
or  otherwlBc.  Any  other  role.  It  seems  to  vs, 
leaves  the  jury  entirely  In  tbe  dark  as  to 
the  most  Important  fact,  viz.,  ^rtietber  the 
•pinion  Is  based  upon  tbe  evidence  as  they 
understand  it,  or  upon  some  other  construc- 
tion of  the  evidence  not  in  their  (pinion 
Justified  by  tbe  testimony  In  tbe  case."  The 
same  rule  is  announced  In  2  Oreenleaf  on 
EMdenee  (7th  Ed.)  §  373,  note  1;  Guiterman 
V.  Steamship  Co.,  83  N.  Y.  358;  Reyn(^  v. 
Robinson,  64  N.  Y.  668;  Dexter  v.  Hall,  15 
Wall.  9,  21  L.  Ed.  73;  McMecben  v.  Mc- 
Mechen,  17  W.  Va.  683-6M,  41  Am.  Sep. 
682;  State  v.  Feiter,  25  Iowa,  67;  Reed  v. 
State,  62  Miss.  40S,  Ettate  v.  Bowman,  78  Ni 
C.  609;  Itogvrs  on  Expert  TestJmony,  p.  64, 
I  27,  note  1. 

Over  the  objection  *of  defenctawt  the  state 
waa  permitted  to  read  In  evldenoe  a  deed  of 
trust  executed  defendant  and  wife  on 
the  80th  day  of  November,  1901,  to  secure 
tbe  payment  of  a  note  for  tbat  sum  executed 
by  blm  on  Hiat  day  to  Jobn  W.  Qapp,  one 
of  defendant's  attorneys,  and  this  la  claimed 
by  defendant  to  be  reversible  error.  Tbe 
homlcMe  irae  committed  on  the  26th  ef 
November,  1961,  and  we  are  Inclined  to  tte 
opinion  that,  tbe  deed  of  trust  having  been 
esfecuted  so  recently  thereafter.  It  was  ad- 
mlsslbls  as  tending  to  ^ow  tihat  he  was  not 
Insane  at  the  time  of  the  homicidal  act  It 
Is  tme  that  It  could  have  had  bat  little 
weight  with  tbe  Jury,  even  upen  tbat  ques- 
tion; but  flwit  was  for  their  consldomtlon. 

It  Is  said  that  the  first  Instruction  given 
on  the  part  of  the  state  la  erroneous,  in  that 
It  elimiaates  from  the  consideration  of  the 
Jnry  tbe  question  of  whether,  under  tbe  evi- 
dence, tbe  defendant  could  be  guilty  of  a 
less  grade  of  homicide  than  murder  In  tbe 
first  degree.  We  are  nnable  to  agree  to  this 
contention.  There  was  every  element  of 
ra order  In  tbe  first  degree  In  tbe  homicide. 
The  evidence  shows  that  the  killing  was  done 
feloniously,  wlUfuliy,  deliberately,  with  pre- 
mcHlitatlon,  on  purpose,  and  with  malice 
aforethought,  thus  supplying  every  Ingredi- 
ent neceasary  In  murder  In  tbe  first  degree, 
of  which  he  was  clearly  guilty,  imleBB  ex- 
cusable ttpon  the  ground  of  Insanity.  There 
was  nothing  wtwtever,  not  a  single  circnm- 
stance,  to  reduce  the  offense  to  a  less  grade 
of  offense.  Tbe  case  of  State  v.  Grugln, 
147  Mo.  39,  47  S.  W.  1058,  42  L.  R.  A.  774. 
71  Am.  St.  Rep.  553,  Is  not  an  authority  for 
such  contention.  In  that  case  the  defendant 
shot  and  killed  the  deceased  as  soon  as  he 
could  get  to  him  after  learning  that  he  had 
wronged  his  daughter,  and  the  deceased  said 
to  him  that  be  would  do  it  again,  and  start- 
ed toward  him  as  if  to  assault  him.  In  the 
case  at  bar  the  defendant  waited  for  weeks 
after  be  bad  teamed  of  tbe  intimacy  of  de- 
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ceased  with  his  wife,  after  tbey  had  entered 
Into  an  armiatlce,  and  deceased  bad  been 
assnred  by  defendant  that  he  need  not  fear 
barm  from  him,  and  that  too,  without  a  word 
of  any  kind  from  deceand.  There  was, 
therefore,  no  error  in  glTing  this  instruction. 

The  fifth  instruction  siren  on  the  part  of 
the  state  is  criticised  npon  tiie  gronnd  that 
it  embraces  abstract  propositions  of  law,  and 
tells  tbe  ]nr7  under  what  drcumstances  a 
man  would  be  guilty  of  murder  In  tbe  second 
degree  or  manslaughter  for  killing  another 
guilty  of  adultery  with  his  wife,  when  there 
were  no  such  Issues  In  the  case.  That  this 
Instruction  presented  mere  abstract  propoBl- 
tlons  of  law  to  the  Jury  and  had  no  place  In 
the  case  is  indisputable,  but  It  does  not  nec- 
essarily follow  that  It  was  prejudicial  error. 
The  court  had  already  instructed  that  undo* 
the  evidence  defendant  was  either  guilty  of 
murder  In  ^  first  degree  or  not  guilty  of 
any  offense,  which  was  manifestly  correct 
under  the  evidence.  It  could  not,  therefore, 
in  any  possible  way  have  detracted  from  the 
weight  of  tbe  evidence  adduced  in  support 
of  tlifl  plea  of  Insanity,  or  made  stronger  the 
stated  case;  for  there  could  be,  under  the 
facts  and  the  law  as  declared  by  the  court, 
hut  cme  of  two  resnlts-^that  is,  a  conviction 
of  murder  in  the  first  degree,  or  an  acquittal 
upon  the  gronnd  of  Insanity.  There  was  no 
probability  that  the  jury  were  mi^ed,  or 
that  they  could  In  fact  have  been  misled  by 
the  instruction,  although  It  merely  embodied 
abstract  propositions  of  law.  It  wfts  held 
by  this  court  in  State  v.  Dunn,  80  BCo.  681, 
that  a  defendant  cannot  complain  of -an  In- 
struction as  to  a  grade  of  offense  of  which 
he  was  not  convicted,  even  though  the  in- 
struction was  ernmeous,  and  we  are  unable 
to  see  any  material  difference  between  such 
an  Instruction  and  the  one  under  consider- 
ation, which  correctly  told  tbe  Jury  what  the 
law  la  under  chrcumstancM  thwein  set  forth, 
though  not  authorized,  for  the  want  of  evi- 
dence tuHm  which  to  base  it  The  Judgmoit 
should  not  be  reversed  upon  this  gronnd. 

There  was  no  error  in  refusing  to  permit 
the  witnesses  Hammond,  Page,  May,  and 
Knowles  to  testify  that  the  dec^ised  had 
gone  armed  In  the  ^pectation  of  meeting  tbe 
defendant,  and  tliat  the  deceased  had  said 
tliat  be  njght  use  weapons  which  he  carried 
on  the  person  of  the  defendant.  Threata  of 
this  character  are  only  admissible  when  the 
plea  of  self-defense  is  int^posed,  and  there 
Is  no  pretQise  tiiat  the  shooting  In  this  case 
was  done  in  self-defense.  State  v.  Heed,  137 
Ma  137,  38  S.  W.  S74;  State  v.  Olum,  90  Mo. 
483,  8  S.  W.  200;  SUte  V.  Brown,  63  Ma  439. 

Tbe  crime  was  a  most  atrocious  one,  rare- 
ly equaled  In  ita  brotallty  among  civilized 
people.  After  defendant  learned  that  his 
wife  and  deceased  had  been  criminally  inti- 
mate for  years,  he  notified  him  to  leave  the 
country,  which  he  did  aa  soon  as  possible, 
and  went  to  Oklahoma,  with  the  view  of 
moving  there  with  his  family  and  making  it 


their  future  borne.  But  aftw  he  had  been 
gone  a  few  days  defendant  learned  f^om 
his  vife  that  she  had  also  t>een  crhnlnally 
intlmato  with  anothw  man.  WhoeiqKm  de- 
fendant said  that  be  "could  not  kUl  all  the 
petq^le  In  the  neigbhorhood."  He  then  saw 
the  wife  of  deceased,  and  requested  her  to 
sfflid  word  to  her  husband  that  be  m^t  re- 
turn home,  and  defendant  gave  Hra.  Wolf 
bla  waeA  of  honor  that  no  harm  should  come 
to  her  husband.  With  this  assurance,  commn- 
nlcated  by  Mrs.  Wolf  to  bee  hnsbanA,  he  re- 
turned home,  and  thweafter,  while  deceased, 
bis  wife,  and  two  young  smis  were  en  route 
with  their  wagon  to  market,  they  passed 
along  the  road  In  proximity  to  where  defend* 
ant  and  others  were  engaged  In  digging  a 
well,  one  of  whom  was  his  son.  Defendant 
Inquired  of  his  son  If  that  was  Wolf  in  the 
wagtm,  and,  being  informed  tliat  it  waa,  went 
some  distance,  procured  a  donble-barreled 
shotgun,  mounted  a  horse,  followed  deceased 
about  three-fourths  of  a  mile,  halted  them, 
and,  while  deceased  was  begging  him  not  to 
shoot,  he  fired  one  load  of  shot  Into  his  back. 
Whereupon  deceased  managed  to  get  out  or 
fell  out  of  the  wagon,  and  was  by  the  side  ot 
hla  horses,  and  while  his  wife  was  beg^ng 
and  screaming  In  tbe  presence  of  her  two 
little  tK^B  not  to  kill  bee  husband,  that  she 
could  not  support  her  little  family,  be  in  ni* 
ter  dlar^rd  of  her  pleadings,  or  of  the  pres- 
ence of  her  and  her  childrm,  fired  the  re- 
maining load  of  shot  into  tbe  head  of  d»- 
ceased,  blowing  off  tbe  whole  front  part  of 
it,  killing  him  Instent^,  without  any  effort 
upon  tbe  part  of  deceased  to  defend  binuelf  ■ 
It  would  be  bard  to  find  a  mora  delfbeiat* 
murder  ot  one  more  cruel  and  Inhuman. 

Finding  no  reversible  error  In  the  recwd 
we  can  but  affirm  tbe  Judgment,  and  direct 
tbe  sentence  which  the  law  imposei  to  be 
executed.  AU  concur. 


SEABOARD  NAT.  BANE  OF  NBW  YORK 
v.  WOE8TEN. 

(Supreme  Court  of  Missouri.   June  15,  1803.) 

APPBAI/-LAW  OF  THE  CASB-SPBCIAL  OR  LO- 
CAL LAWS. 

1.  On  the  retrial  of  a  case  reversed  on  a[h 

fieal,  the  opinion  of  tlie  appellate  court  is  the 
aw  of  the  case. 

2.  The  charter  of  SL  Louis,  art.  6,  §  25,  pei^ 
mittiuK  a  recovery  ot  15  per  cent,  interest  on  a 
tax  bill  for  street  ImprovementB,  when,not  paid 
within  six  months  after  demand,  is  not  In  con- 
flict with  Const,  art.  4,  S  53,  prohibiting  the 
passing  of  local  or  special  laws  "fixing  the  rate 
of  interest,"  and  of  special  laws  in  general. 

In  Banc.  Avseti  from  St  Louis  drei^ 
Court;  John  W.  McElhbuwy,  Jndga 

Action  by  the  Seaboard  National  Bank  ot 
New  Tork,  assignee,  against  Fredolck  Woe- 
strai.  Judgment  for  plahitiff,  and  defendant 
appeals.  Folding  appeal,  defendant  died,  and 
tbe  cause  was  revived  against  bis  executor 
and  heirs  at  law.  Afflnued. 
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Jndwm  A  GhMn,  fbr  appellant.  Boyle, 
Prieet  &  Letamaim  and  Geo.  W.  Badey,  for 
reopondent 

MARSHALL,  J.  For  tbe  purposes  of  Qilfl 
appeal,  tlie  full  and  aeeorate  atatement  of  the 
caae  made  by  cotmsel  for  tbe  appellant  la 
adopted.   It  Is  as  follows; 

"Thla  la  a  nilt  upon  a  special  tax  Ull  Is- 
sned  1^  tbe  dty  of  St  Louie  for  Ibe  reoon- 
Btraedon  of  Grand  avenue  from  St  Loula 
avenue  to  Montgom^  atreet  Plaintiff  sues 
aa  the  aaslgnee  of  tbe  Barber  Aq^ialt  Pbt- 
Ing  Company,  Qie  original  contractor  to  wbom 
the  tax  bill  was  Isaued.  In  Its  petition,  plain- 
tiff Beta  out  tbe  •orfflnanceB  and  the  contract 
under  which  tiie  allured  work  was  done;  al- 
leges compliance  by  tbe  .contractor  with  all 
the  terms  o^Bald  contract  and  wdlnances;  tiiat 
defendant  Frederick  Woeaten.  waa  tbe  owner 
of  certain  property  abutting  upon  aald  recon- 
Btmcted  street;  and  that  tbe  tax  bill  wblch 
was  filed  with  Its  petition  had  been  r^nlarly 
Issued.  TUs  cause  was  tried  upon  tbe  jwU- 
thm  and  an  amended  answer  filed  defend^ 
ant  Woeaten,  sloce  tbe  forma-  appeal  of  tiie 
caae,  wbldi  Is  reported  in  147  Mo.  467,  48  S. 
W.  939,  48  L.  R.  A.  270,  wblch  amended 
answer  la:  First  A  general  denial.  Second. 
A  croaa-bill  to  plaintiff's  petition,  alleging  that 
the  ordinances  of  tiie  of  Bt  liOula  under 
wblch  the  alleged  w<h^  waa  done,  the  con- 
tract for  said  work,  and  the  special  tax  bill 
leaned  therefor,  were  all  of  them  null  and 
Told.  for  the  followiiv  reasons:  (i)  That  said 
ordinance  proTldes  for  tbe  repair  and  main- 
tenance of  Grand  avenue  tat  a  period  of  nine 
years,  commencing  one  year  after  the  wwk 
of  reconstruction  shall  be  completed,  and  said 
ordinance  does  not  specify  the  materials  to 
be  used  In  such  work  of  repair  and  mainte- 
nance, and  was  not  Indorsed  with  an  es- 
timate of  the  cost  of  such  repair  and  main- 
tenance, as  required  by  tbe  dty  charter,  and 
that  said  ordinance  does  not  contain  a  specific 
appnqpriatlon  for  the  cost  of  said  repair  and 
maintenance  from  tbe  proper  revenue  fund 
of  tbe  dty  of  St  IjouIs,  aa  required  by  tbe 
dty  charter.  (2)  That  said  ordinance  provldea 
for  the  payment  of  public  money  for  the  pub- 
lic work  of  repair  and  maintenance  of  part 
of  said  Grand  avenue  for  nine  years,  but  that 
tiie  comptroller  of  the  dty  never  indoned  s^d 
ordinance,  to  tbe  effect  that  snffldent  unap- 
propriated means  stood  to  tbe  credit  of  tbe 
fund  set  aside  for  street  repairs  to  meet  tbe 
requirements  of  said  ordinance,  (ff)  That  the 
aald  ordinance  requires  that  tiie  work  of  re- 
construction of  aald  street,  and  tbe  repair 
and  maintenance  thereof  for  nine  years,  should 
be  advertised,  bid  tta.  let,  and  contracted  for, 
In  one  aiul  tiie  same  Mddlng,  letting,  and  ctm- 
tract,  and  to  and  by  the  aame  ctHitractor, 
uid  tiiat  It  wu  unlawful  to  ao  confuse  and 
combine  the  coat  of  reconatmction  and  the 
cost  of  repairs  to  said  atreet  (4)  That  In 
recommending  Ordinance  Ko.  16^943,  set  out 
758.W.-80 


in  plalntUTs  petition,  tbe  board  of  public  tan- 
provementa  of  tbe  dfy  of  St  Louis  were  act- 
ing under  sectttm  B62  of  tbe  Revised  Or- 
dinances of  1887  and  section  664  of  tbe  Re- 
vised Ordinances  of  1893,  and  that  said  or- 
dinances are  null  and  void,  because  tbey  are 
repugnant  to  sections  14,  IS.  17,  18,  24,  27, 
i  and  28  of  tbe  charter  of  the  dty  of  St  Lonls. 
I  (5)  That  tbe  board  of  public  Improvements 
I  did  arbitrarily  fix  the  price  and  rate  for  said 
work  of  repair  and  maintenance,  and  did 
withdraw  aald  work  of  repair  and  mainte- 
nance from  public  bidding,  by  adopting  a  nnl- 
i  form  rule  to  the  effect  that  no  bid  for  the 
j  public  work  of  reconstruction,  repair,  and 
I  maintenance  should  be  accepted  by  them  in 
I  which  tbe  Ud  for  repair  and  maintenance  to 
be  paid  tbe  dty  should  exceed  fifty  cents 
per  square  of  one  hundred  feet  per  annum. 
(6)  TbRt  said  price  of  fifty  cents  per  square 
per  aimum,  adopted  by  said  board,  for  aald 
work  of  m^tenance  and  x^lr,  waa  inade- 
quate and  Insuffldent  to  cover  the  cost  there- 
of during  the  whole  of  said  period,  and  that, 
by  arbitrarily  fixing  the  price  of  said  main- 
tenance and  repair  at  said  sum,  said  board 
invited  and  permitted  plaintiff  to  bid  an  ex- 
orUtant  price  for  the  work  of  reconatruction, 
In  order  to  make  up  what  plaintiff  vrould  lose 
on  said  repairs  and  matntmance.  and  that 
the  price  bid  by  plaintiff  Utt  tbe  work  of  re- 
constructing said  street  was  and  Is  exorbi- 
tant and  unreasonable,  and  plaintiff  Is,  by  said 
rule  and  method  of  letting  contracts,  com- 
pelled to  pay  a  portion  of  tbe  cost  of  the 
repair  and  maintenance  of  said  street.  <7  and 
8)  That  at  the  time  of  letting  of  said  con- 
tract the  board  of  public  improvements  well 
knew  that  the  contractw,  tbe  Barber  Asphalt 
Paving  Company,  owned  and  possessed  tbe 
exclusive  right  to  produce  and  use  tbe  ma- 
tnialB  apedfled  therein,  and  that  by  sdecting 
said  monopolized  materials  the  cost  of  said 
conatructlon  was  greatly  hicreased,  and  said 
contract  was  not  let  by  competitive  bidding, 
as  required  by  tbe  charter.  (9  to  13)  That 
tbe  provialons  of  the  charter  and  wdlnancea 
of  tbe  dty  of  St  Louis  In  reference  to  spedal 
tax  bills  for  work  of  the  character  done 
plaintiff's  assignor  were  and  are  unconstitu- 
tional and  uareaaonable,  and,  In  effect,  pro- 
vide  fen-  taking  defendant's  property  without 
due  process  pf  law,  and  tbat  they  are  there- 
fore null  and  void.  And  defendant  alleges 
that  said  tax  bill  was  and  is  a  dond  upon  hia 
title  to  the  real  eatate  described  In  the  peti- 
tion, and  he  prays  tbe  court  to  declare  said 
tax  bill  to  be  null  and  vcdd  and  of  no  effect. 

"Reply.  Plaintiff,  for  reply  to  this  amended 
answer,  denied  eadi  and  every  auction 
therein  contained. 

"Evidence.  For  plaintiff,  the  cause  was  sub- 
mitted upon  tbe  pleadings,  tbe  tax  bill,  whldi 
was  admitted  to  have  been  assdgned  to  plain- 
tiff and  to  have  been  regularly  Issued,  and 
upon  tbe  admission  of  defmdant  tiiat  be  knew 
that  tiie  wwk  of  reconatmctltm  vis  bdng 
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dose  in  front  of  bis  proi^rtr  and  made  no  ; 
objection  thereto  at  the  time,  and  th&t  tbe  ' 
work  80  done  has  ministered  to  tbe  benefit  j 
of  defendant's  property,  and  tbat  payaieat  of  ; 
the  tax  bill  sued  upon  was  deuaaaded  B«p-  . 
tember  23,  1893.   Defendant  offered  *lu  evl-  j 
dence  Ordinance  16,943,  as  set  out  In  plain-  [ 
tiff's  petidon,  and  In  behaU  of  deffendaDt  It  i 
was  admitted  as  follows:   That  afe  tUna  9t  1 
the  recommendation  ol  said  ordiaance  l>7  tbe  | 
board  of  public  Improvements  of  th&  dtji  aC  , 
St  Louis,  and  at  the  time  of  Its  tranBmlaaktfc  [ 
to  and  reception  by  the  municipal  aaeeoiblf  at 
the  city  of  St.  I^uls,  and  daring  its  pendeBcy  ! 
in  said  municipal  ftssembly,  ivlor  to  Its  Anai 
adoption  and  approval,  said  erdUiance  was  ; 
not  indcHrsed  with  tbe  board's  estimate,  as  [ 
any  estimate,  of  the  coat  of  maintmaaee  or  : 
repair  of  the  street  for  adne  years,  provided  \ 
for  therein.    The  said  board  of  public  Imprwe- 
ments  never  did,  from  tbe  time  of  reeoDUuendr 
In^  and  transmitting  said  ordioanee  to  tbe 
municipal  assembly,  nor  during  Its  pendency 
In  said  municipal  assembly,  nor  at  any  time 
whatever,  prepare  and  submit  to  said  munic- 
ipal assembly  of  tbe  city  of  St.  Louis  any 
estimate  of  the  cost  of  the  work  of  aulfir 
tenance  or  repair  of  tbe  street  for  nine  yean,  | 
proposed  and  provided  for  In  said  ordlaajice;  I 
and  said  ordinance  did  not  and  does  not  con- 
tain a  specific  appropriation  i<x  tbe  cost  of 
said  maintenance  or  repair,  based  upon  an 
estimate  of  such,  indorsed  by  tbe  president 
of  said  board  of  public  Improvements  on  said 
ordinance,  for  the  whole  cost  of  the  repair 
and  maintenance  of  that  portion  of  Grand 
avenue  embraced  in  said  ordinance.   (2>  In  1 
the  municipal  assembly  of  the  city  of  St. 
Louis  the  said  Ordinance  No.  16,943  was,  on 
its  second  reading,  referred  to  the  appropriate 
committee,  but  tbe  said  committee  failed  to 
obtain,  and  there  was  not  placed  (w  said 
ordinance  at  any  time,  tbe  Indorsemrat  of 
the  comptroller  of  the  city  of  St  Loula,  to 
tbe  effect  that  sufficient  ac^ioprlated  means 
stood  to  the  credit  of  the  fund  set  aside  tor 
street  repairs— reconstructed  streets— to  meet 
the  .regulremeutfl  of  said  ordinance,  and  par- 
ticularly the  requirement  thereof  as  to  tbe 
payment  of  the  cost  of  maintenance  and  re- 
pahr  of  said  street  provided  for  In  said  or- 
dinance, either  for  one  year  or  nine  years. 
While  this  la  true,  there  were  moneys  in 
the  city  treasury  at  tbe  time  standing  to  the 
credit  of  the  fund  known  aa  "Street  repairs- 
Reconstructed  streets,'  out  ot  which  tbe  maln- 
teuance  could  be  paid  annually,  and  was  paM 
every    six    montbs,    commencing  eigbteui 
months  after  tbe  completlcMi  of  the  work  of 
reconstruction.    This  fund  ('Street  repair»~ 
Reconstnicted  streets')  Is  one  provided  every 
year  by  tbe  annual  appropriation  bill,  known 
as  the  'General  Appropriation  Bill,'  and  Is  piro- 
vlded  upon  a  reoommeodatioD  and  general 
estimate  by  the  street  commisslooer.  In  view  j 
of  tbe  contracts  outstanding,  and  tbe  require-  i 
mentfl  of  bla  departmeiU.  tf)  Tbe  work  oC  I 


reooDstructkM)  and  tte  nudatenaiKe  of  said 
street  for  nine  years,  begisjibig  at  the  end. 
of  the  first  year  after  reconstructien,  were 
advertised  and  hid  for  and  were  let  and  con- 
tracted for  bO0etihw,  aa  shown  by  tbt  adver- 
tlflcmient,  Uddta^  aad  letting^  No.  3,881.  and 
tbe  record  »f  tbe  baard  of  public  improve- 
ments, at  the  same  tiKU»,  toy  th»  same  contract, 
ajideadi  sacuEedbya  separate  bond,  and  were, 
aa  a  nattor  of  fact,  let  to  and  contracted  for 
to  be  done  bgc  the  aane  contractor.  Defend- 
ant then  ofllered  la  evidence  said  advertise- 
ment said  biddiBg  and  lettbag.  and  sail  con- 
tract under  which  aald.  woi^  was  done,  with 
ita  Buiotananee  and  repair  dausee.  Defend- 
ant aJso  offered  ia  evidence  sectlen  642  oC 
Revised  Ozdiaaacee  ol  1867.  and  section  564, 
Revised  OcdhuuKea  UB92,  which  were  ad- 
mitted tiMoHn  to  have  beea  in  force  when 
saUb  eeotract  was  let  It  was  also  admitted 
by  gilalT<ltt  tbaJh  de£«DdanA  bad  pejid  all  taxes 
of  tim-  city  and)  state  aasesaed  against  th«  pn^ 
»ty  In  qaeaUoa. 

"Deteodant  iliaa  offeiad  tbe  foUowing^  dec- 
lantjhMU  «f  law,  aU  et  which  the  court  re- 
fused, to  wit:  Tbe  court  declares  the  law 
ta  be  that  mader  tbe  pkadlnga  and  evidence, 
plaJbitlff  Is  not  entUibsd  te  recover,  w  to  have 
tlie  tax  bill  sued  upon  declared  a  Hen  on 
defendant's  prepertiy.  (%  Tbe  coart  declares 
tbe  law  \»  be  tikat,  vnder  the  pleadings  and 
the  evldeneei  the  tax  bUI  her^  sued  upon 
is  DuU  and  vo4d.  becaose  the  ordinances  of 
tbe  clt7  of  St.  Louis  under  which  tbe  con- 
tract for  this  street  imjprovenunt  was  let 
violate  the  provisions  ot  tbe  charter  of  tbe 
city  of  St  Louis,  1^  iu^Mslng  upon  the  abut- 
ting pn^rty  owners  tbe  cost  and  burden  of 
repairing  and  matetsii^ng  said  street  for  a  p(^ 
rlod  of  nine  years  after  the  completion  of  said 
wortc  thereon.  (3)  The  court  declares  the  law 
to  be  that,  under  tbe  pleadings  and  the  evU 
dmce,  tiie  tax  hill  herein  sued  upon  Is  null 
and  void,  because  the  contract  In  evidence, 
under  which  Uie  work  waa  done.  Imposes  up- 
on the  abuttliig  property  owners  tbe  cost  and 
burden  ef  repairing  and.  maintaining  said 
street  for  a  period  of  nine  years  after  the 
CMupletlon  of  said  wot^  thereon.  (4)  The 
court  declares  the  lew  to  be  that  even  If  tbe 
tax  bill  sued  upon  herein  Is  valid,  and  If 
plaintiff  is  entitled  to  recover  upon  tbe  some, 
th^  tbe  amount  dueplalntlflt  theveon  la  Um- 
ited  to  the  amount  specified  on  tbe  face  of 
saJd  tax  bill,  wl^  kitiereat  ea.  aald  aom  at 
fix  per  cent  pec  anaoaa  from  tbe  date  on 
which  payment  thereof  was  demanded  tstaa 
d^endaut  because  tbe  provislens  of  tbe  char- 
ter and  (ffdlnances  of  the  dty  of  9t  Louis 
for  tbe  recovery  of  tntierest  on  all  socb  bUls 
at  the  rate  of  fifteen  per  cent  per  ansram 
are  unconstitutional,  ooreaaonable,  and  void.' 

"TbereupoB  tbe  ooart  found  for  plalnAiff. 
and  rendered  a  EvedaJ  jiadgment  agalBSt  de- 
fendant for  the  sum  ef  $2,.'W3^  decreeing 
tbe  same  to  be  a  lien  aiwa  tbe  defendant's 
laad  diBBCEkbcA  in  yhttartWa  pctideo,  aad  dl- 
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recting  a  sale  tberuof  to  satisfy  said  Judg- 
ment and  costs,  from  whlcb  Jndgm^t  de- 
fendant bas  an>ea]ed,  after  tlie  OTermllng  of 
his  motion  for  a  new  trial.  Defendant,  Fred- 
erick Woeaten,  has  died  alnce  tlie  appeal 
herein,  and  tbe  cause  has  been  revived 
against  tds  executor  and  belrs  at  law.** 

Upon  tSiIs  state  of  the  record,  counsel  as- 
sign two  errors,  which  are  as  follows:  (1) 
That  It  was  unlawful  for  the  board  of  pub- 
lic Improvements  to  advertise  and  let  to- 
gether, in  one  contract  and  to  the  same  con- 
tractor, the  contract  for  reconstruction,  and 
also  for  maintenance  for  nine  years;  <2)  that 
tbe  penalty  of  15  per  cent,  per  annnm  ts  nn- 
constltutloDal,  because  In  conflict  with  sec- 
tlou  53,  art.  4,  of  the  CoostltntloB  of  Mis- 
souri, wbidi  provides  that  no  local  or  q>eclal 
law  fixing  the  rate  of  interest  sbaU  be  passed, 
and  because  In  conflict  with  section  53.  art 
4,  of  the  Gonstltation  ot  Mlsaowl,  being  spe- 
cial legislatioD. 

1.  The  first  error  assigned  Is  that  tbe 
contract  for  tbe  work  required  tbe  contractor 
to  maintain  it  tor  nine  years.  Thhi  identical 
objection  was  vi^ed  when  tb.e  case  was 
bere  on  former  appeal,  and  was  held  to  be 
untenable.  It  was  then  said:  "There  would 
seem  to  be  no  doubt  that  under  these  gen- 
eral powers  tbe  municipality  would  have 
the  same  right,  in  order  to  secure  good  and 
durable  wo^  to  requite  of  tbe  contractor 
any  guaranties  that  a  pciTste  persm  might 
take  in  order  to  secure  tbe  perfection  of  work 
done  for  htm.  Ifunidpal  <^cws  who,  in 
contracting  for  such  public  work,  sboold  neg- 
lect to  take  from  a  nmtractor  some  kind  ot 
guaranty  ot  the  perfection  of  tbe  wmrk  and 
materials,  would  be  derelict  in  their  duty, 
and  unfitted  for  tbe  trust  with  wlildi  they 
had  been  innrcsted.  Tbe  kind  of  guaranty 
sboold  be  left  to  tbeir  dtocvetkon  and  business 
sense.  We  think  no  wiser  or  more  adequate 
prorMoa  toe  securing  perfection  In  the  eomr- 
pleted  woik  conM  be  devtsed  tluui  tibst  ot  re- 
quiring tin  contractor  to  maintain  It  tor  a 
reasonable  ttma  at  such  cost  as  would  com- 
pensate for  the  T^lrs  necessary  to  preserve 
good  work  and  good  material  from  becoming 
imperfect  from  natural  and  unavoidable 
causes."  Tbla  was  tbe  law  ot  the  case  upoa 
a  tilal  anew  In  the  lower  court.  Bfay  v. 
Crawford.  UO  Ma  5M,  SI  8.  W.  683.  Since 
tbe  former  decision  la  tbls  case^  tbe  same 
qneatlon  has  again  come  before  the  court, 
fuid  tbe  rule  amioBnced  on  framer  appeal 
hereof  bns  been  reaffirmed.  Barber  Asphalt 
Pavluj?  Go.  V.  Hesel.  155  Ma  S91,  56  8.  W. 
449,  48  L.  R.  A.  285;  Barber  Asi^t  Paving 
Co.  V.  Fianch,  IBS  BCo,  loc  dt.  556,  S8  8.  W. 
034.  54  L.  R.  A.  492.  la  the  case  last  cited, 
Qantt,  G.  J.,  in  disposing  of  tbe  same  con- 
tention, referred  to  the  decision  in  this  case 
on  former  appeal  (147  Mb.  467,.  48  S.  W.  989. 
48  L.  R.  A.  279),  and  to  the  ease  of  Barber 
A^taalt  Ca  T.  UUman,  187  Mo.  R43,  38  8. 
W.  458;  ud  said:  "Tbe  questien  must  be  con- 
sidered settled  by  the  majority  opinions  In 
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those  cases."  It  Is  oi^  necessary  to  repeat 
that  statement  here. 

2.  Tbe  second  error  assigned  is  tliat  the 
provision  of  section  20  of  article  •  of  the  SI. 
Louis  charter,  which  allows  a  recovery  of 
15  per  cent  interest  per  annum  If  tbe  tax 
bill  is  not  paid  within  six  mouths  alter  de- 
mand. Is  unconstitutional,  in  that  ft  violates 
section  53  ot  article  4  of  the  OensUlutlon, 
which  prohibits  the  General  Assemtdy  to  pass- 
any  local  or  special  law  "fixing  the  rate  of  in- 
terest" and  also  to  pass  any  local  or  spe^l 
law  where  a  general  law  can  be  made  appli- 
cable. The  St  IxMila  charter  tnapOy  calle 
the  evidence  of  the  assessment  of  beneits  a 
"i&i  bill,"  and  is  equally  inaecunrte  tn  call- 
ing the  IB  per  cent  "Interest"  ne  eanfn> 
sltm  arising  from  the  we  ef  tte  term  "tax 
bUl"  caused  much  Utigattan,  but  that  warn 
finally  settled  when  It  was  beld  that  mdi 
assessments  ot  boiefits  are  la  no  tme  anise 
a  tax.  So.  too,  t2ie  mdsappn^nsloii  as  to  tiie 
character  and  nature  of  tbe  Vt  per  cent 
gave  rise  to  litigation,  until  that  questloD 
was  set  at  rest  by  tiie  deelsloaa  of  tbls  court 
tn  Town  of  Tipton  v.  Nonaan.  T2  Mo.  880^ 
and  Byerman  v.  Blakal^,  78  Uo.  14B.  In 
the  first  case  cited  tt  was  said:  "Tbe  power 
to  require  all  able-bodied  male  tnlmUtants  to 
work  the  streets  In  such  mamier  as  by  oitH- 
mnce  tbe  eooneil  might  prescribe^  Implies 
the  power  ot  enfortteg  that  ordinanee  by  the 
imposition  4»f  penalties  fw  a  tafluTe  to  dis- 
charge tbe  duty  Imposed.  '  An  ordinance 
would  be  a  dead  letter  if  the  corporation 
wrae  left  without  the  power  to  enforce  its 
obs^ance."  In  tbe  Byerman  Oase,  it  was 
said:  "The  provision  ot  fbe  charter  allowtng 
the  bolder  ot  the  tax  bllt  fifteen  per  cent, 
per  annum.  If  payment  ot  tbe  tax  bin  be  not 
made  witbin  six  montbs  after  paymoit  Is 
demanded  and  refused,  is  of  tbe  natore  of  a 
penalty.  It  is  not  Interest  Interest  at  ten 
per  cent  pee  annum  bad  been  prevlonsly 
provided  for,  and,  although  the  Wtecn  per 
cent,  allowed  by  tbe  ordlaance  la  a  cer- 
tain contingency  la  denominated  interest*  it 
is  In  reality  a  penalty  to  secure  prompt  pay- 
ment, interposed  for  neglect  ct  duty;  and 
municipal  corporattons  have  the  power  to 
prescribe  reascMiable  penalties  for  the  neglect 
or  refusal  to  discharge  any  doty  Imposed 
upon  a  dttxen  by  a  vattd  ordhiawce.  Town 
of  Tipton  T.  Normaa,  72  Mo.  880i"  These- 
two  cases  illustrate  the  evolution  of  the  law 
with  respect  to  street  iniiHrov«nents.  At 
first  every  man  was  subject  to  the  duty 
<^  working  so  many  days  every  year  ^loa 
the  public  roads,  and  penalties  were  pse- 
scrlbed  for  those  who  failed  to  respead  to  an 
order  to  do  such  pubHc  worfc.  Then,  as  a 
natural  and  inevitable  devdopment  of  tbe 
system  of  improving  roads,  the  public  was 
given  authority  to  have  the  work  dsne,  and 
charge  tte  cost  thereof  to  the  owners  of  tile 
abutting  provacty  that  was  specially  bene- 
fited by  the  improvement  And  to  iBsare- 
the  prompt  payment  of  such  araessment,  a- 
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penalty  for  delay  In  payment  was  imposed. 
In  both  cases  the  penalty  Is  Imposed  for  a 
failure  to  discbarge  a  public  duty.  In  tbe 
former  Instance  It  was  a  penalty  for  not 
working  In  person,  and  In  tbe  tatter  Instance 
It  Is  a  penalty  for  not  paying  for  tbe  work 
done  by  snotber.  The  principle  Is  tbe  same, 
and  therefore  tbe  power  to  Impose  a  penalty 
is  tbe  same.  Having  thus  reached  the  con- 
clusion that  tbe  10  per  cent  Is  a  penalty, 
and  not  Interest,  tbe  constitutional  conten- 
tions drop  out  of  tbe  case,  for  they  depend 
upon  the  existence  of  tbe  first  postulate— that 
It  Is  Interest  If  It  is  not  Interest  but  a 
penalty,  the  prohibition  of  section  S3  of  arti- 
cle 4  of  tbe  Constitution  against  the  power 
-of  the  General  Assembly  to  pass  any  local 
or  special  law  "fixing  the  rate  of  Interest^' 
has  no  application.  And  the  same  to  true 
as  to  tbe  prohibition  against  the  passage  of 
a  local  or  special  law  where  a  general  law 
could  be  made  applicable.  The  laws  of  this 
state  (section  922S,  Rev.  St  1899)  prescribe 
that  If  any  one  falls  to  pay  bts  general 
taxes  before  the  end  of  the  year,  "an  addi- 
tional tax,  as  penalty,  of  one  per  cent  per 
month,"  shall  be  added.  Tbe  section  then 
says  that  "said  additional  tax  or  penalty" 
tfball  apply  to  a  fraction  of  a  month,  and 
then  adds:  "Provided,  however,  that  said  In- 
terest shall  not  be  chai^eable  against  per- 
sons who  are  absent  from  their  homes,"  etc. 
It  will  be  observed  that  the  1  per  cent  a 
month  to  first  called  "an  additional  tax,  as 
penalty,"  and  then  It  to  called  "said  addi- 
tional tax  or  penalty,"  and  finally  It  Is  call- 
ed "said  Interest";  thus  showing  the  loose- 
ness of  expression  that  may  be  employed  In 
tbe  same  section  of  the  statute  when  refer- 
ring to  tbe  same  matter.  But  the  term  em- 
ployed does  not  change  tbe  character  of  tbe 
Imposition.  It  Is  not  an  "additional  tax"  at 
all,  for,  regarded  as  a  tax,  It  would,  or  pos- 
sibly might  be  Illegal,  because  the  full 
amount  of  taxes  that  the  Constitution  per- 
mitted had  already  been  levied.  It  to  not 
"interest"  In  any  proper  sense,  because  It  to 
a  penalty  imposed  for  a  failure  to  discbarge 
a  duty  that  can  be  lawfully  demanded.  The 
Bame  power  that  gives  tbe  state  a  right  to 
Impose  a  penalty  of  1  per  cent  a  month  for 
failure  to  pay  general  taxes  gives  tbe  city  of 
8t  Louis  tbe  right,  under  Its  charter,  to  Im- 
pose a  penalty  of  m  per  cent  a  month  for 
failure  to  pay  a  special  assessment  of  bene- 
fits. As,  therefore,  the  Imposition  to  a  pen- 
alty, and  not  interest  tbe  foundation  upon 
wblcb  the  constitutional  questions  rested  Is 
wiped  out;  and  that  leaves  this  case  In  tbe 
name  condition  as  tbe  case  of  Eyerman  v. 
B4aks]ey.  73  Mo.  145,  wherein  tbe  same  pen- 
alty, under  the  same  charter  provision,  was 
adjudged  to  be  valid.  No  good  reason  ap- 
pears for  doubting  tbe  correctness  of  the 
rule  there  laid  down,  and  therefore  tbe  Judg- 
ment of  the  circuit  court  in  tbto  cam  !■  af- 
firmed. All  concur. 


STATE  ex  reL  KANSAS  CITY  IX) AN 

GUARANTEE  00.  v.  SMITH 

et  al.,  Judges. 

(Supreme  Court  of  Missouri.   Jnne  16,  IDOSl.) 

SDFRBUB  COtniT  —  JURISDECTION  —  CONSTITU- 
TIONAI,  QOBSTIONS— HOW  RAISBD-RBCORD. 

1.  In  order  to  bring  an  appeal  within  the  ju- 
risdiction of  the  Supreme  Court  on  the  ground 
of  "coustitutional  construction  InvolTed,"  it 
must  dearly  appear  from  the  record  either  that 
a  constitutional  construction  was  esseatial  to 
the  determination  of  the  case,  or  that  tbe  pro- 
tection of  the  Constitution  was  expressly  io- 
voked,  was  denied  by  the  trial  court  and  its 
action  In  tiiat  behalf  excepted  to  and  saved  for 
review  In  some  appropriate  manner  by  the 
losing  party. 

2.  In  mandamus  to  compel  a  city  auditor  to 
deliver  to  relator  a  city  warrant  of  whicb  it 
claimed  to  be  the  assignee,  respondent  set  up 
that  he  was  prohibited  from  so  doing  by  a 
ordinance.  Relator,  in  answer,  alleged  that  tbe 
ordinance  was  null  and  void,  and  of  uo  binding 
effect  on  respondent,  and  objected  to  it  in  evi- 
dence on  that  ground.  Held  not  to  necessarily 
challonge  the  constitutionality  of  tbe  ordinance. 

3.  Such  a  general  allegation  could  not  inject 
a  constitutional  question  Into  the  case. 

In  Banc.  Mandamns  by  the  state,  on  Hn 
relation  of  the  Kansas  City  Loan  Qnarantee 
Company,  against  Jackson  SmlOi  and  oth- 
ers, Jndges  of  tlie  Kansas  City  Court  of  Ap- 
peals. Alternative  writ  qnariied,  and  a  p«r^ 
emptory  writ  denied. 

Henry  L.  Jost  for  relator.  R.  J.  Ingrabam 
and  Lb  EL  Durham,  for  respondents. 

BRAC3B,  J.  Thto  Is  an  original  proceeding 
by  mandamus  to  compel  the  respondents,  as 
Judges  of  the  Kansas  City  Court  of  Appeals, 
to  transfer  to  this  court  the  case  of  The  State 
of  Missouri  ex  rel.  Kansas  City  Loan  Guar^ 
antee  Company,  Respondent,  v.  D.  V.  Kent, 
Auditor  of  Kansas  City,  Appellant  on  the 
ground  that  Jurisdiction  to  hear  and  deter- 
mine tbe  appeal  to  in  this,  and  not  in  that 
court.  Tbe  return  of  the  respondents  to  tbe 
alternative  writ  asserta  Jurisdiction  of  tbe 
appeal  In  that  court. 

The  facts  of  tbe  case  are  as  follows:  The 
relator  Instituted  In  the  circuit  court  of  Jack- 
son county  a  proceeding  by  mandamus  to 
compel  tbe  said  Kent,  city  auditor,  to  deliv- 
er to  the  relator  a  city  warrant  drawn  In 
favor  of  Dock  Wilson,  for  the  sum  of  $8l75, 
of  which  It  claimed  to  be  the  assignee^  Tbe 
auditor,  In  his  return  to  the  alternative  writ 
set  up  several  defenses— among  others,  "that 
be  Is  prohibited  by  the  terms  of  Ordinance 
No.  11,125,  approved  February  10,  1899,  from 
paying  wages  of  city  employes  to  any  other 
persons  than  the  said  employes,  and  from 
delivering  warrants  to  any  other  person  than 
the  said  employe."  Tbe  answer  of  tbe  rela- 
tor to  the  return  was  as  follows:  "(1)  That 
Ordinance  No.  11,125  of  the  city  of  Kansas 
City,  pleaded  by  respondent  (especially  sec- 
tions 2  and  3  of  said  ordinance),  to  void,  and 
of  no  binding  cflTect  upon  respondent,  to  pre- 
T«it  him  from  delivering  said  dty  wananta 
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to  relator  aa  directed  by  the  alternative  writ 
herein.  (2)  For  answer  to  that  part  of  re- 
qxindent's  return  embraced  in  all  paragraphs 
on  page  3  of  said  return,  relator  denies  each 
and  every  allegation  therein  contained."  On 
tbe  trial  the  respondent  auditor  offered  said 
ordinance  In  evidence,  to  the  Introduction  of 
which  relator  objected  "for  the  reason  that 
said  ordinance  was  null  and  void,  and  of  no 
binding  effect  on  respondent,  so  as  to  pce- 
•veat  him  frpm  delivering  the  warrant  In  con- 
troversy to  the  relator.**  The  objection  was 
overruled,  and  relator  excepted.  After  hear- 
ing the  evidence,  the  court  found  the  imuet 
for  the  relator,  and  awarded  a  peremptory 
writ  of  mandamus;  and  the  auditor,  after  un- 
Buccesaful  motions  for  new  trial  and  in  aneat 
of  judgment,  appealed. 

In  due  course  the  case  came  on  for  hear- 
ing in  the  Court  of  Appeals,  was  argued  and 
submitted,  the  judgment  of  the  circuit  court 
reversed,  and  its  peremptory  writ  quashed,  in 
pursuance  of  an  opinion  by  Ellison,  3.,  in 
which  the  other  Judges  concurred,  reported  to 
71  S.  W.  1066.  Thereupon,  In  due  time, 
relator  filed  motions  for  rehearing,  and  to 
transfer  the  cause  to  this  court,  which  mo- 
tions having  been  overruled,  this  proceeding 
was  Instituted,  to  which  it  Is  claimed  that  the 
appeal  la  within  the  Jnrlfidictlon  of  tills  court, 
becanse  it  is  a  case  'Involving  the  constmc- 
tion  of  the  Constitutions  of  the  United  States 
and  of  this  state."  In  support  of  this  con- 
tention It  la  argued  tiiat  said  ordinance  Is 
in  conflict  vrith  sections  4  and  80  of  article  2, 
section  58  of  article  4,  and  aectton  28  of  arti- 
cle 9  of  the  Gonstltutton  of  Missouri,  with 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  and  with  section 
805,  Rev.  St  1899. 

If  this  ordinance  Is  in  tact  thus  obntuclous 
to  the  organic  law,  it  Is  unfortunate  for  the 
relator  In  this  proceeding  that  his  Counsel 
did  not  sooner  discover  Its  condition,  and 
point  the  trial  court.  In  the  case  now  sought 
to  be  removed  to  this  conrt,  to  some  of  these 
constitutional  Inflrmltlea  in  the  course  of  Its 
progress  tbrougb  fliat  court.  For  it  Is  well- 
settled  law  that  the  court  to  wlii<^  an  ap- 
peal must  go  Is  determined  solely  by  the  rec- 
ord of  the  case  made  In  the  trial  court,  and, 
In  order  to  bring  the  appeal  within  the  Juris- 
diction of  this  court  on  the  ground  of  "consti- 
tutional construction  Involved."  it  must  clear- 
ly appear  from  that  record  either  that  a  constl- 
tntlopal  construction  was  essential  to  the  de- 
termination of  the  case  (State  ex  reL  v.  Smith, 
152  Ma  441.  64  S.  W.  218;  State  ex  rel.  v. 
j^mith,  141  Mo.  I,  41  8.  W.  906;  State  ex  rel. 
Curtice  v.  Smith  et  al.  [No.  11,639,  not  yet 
reported]  75  S.  W.  fseSi,  or  that  the  protection 
of  the  Constitution  was  expressly  invoked, 
was  denied  by  the  trial  court,  and  Ito  action 
In  that  behalf  excepted  to,  and  saved  for 
review  to  some  appropriate  manner  by  the 
losing  party  (Bennett  v.  Mo.  Pac  Ry.  Co..  106 
Mo.  642,  16  S.  W.  947;  Baldvrto  v.  Fries,  103 
Mo.  286,  15  S.  W.  760;  Turiey  v.  Barnes,  181 


Ma  548.  88  8.  W.  172;  Browning  T.  Powers^ 
142  Mo.  822,  44  8.  W.  224;  Hulett  T.  M.,  K. 
ft  T.  Ry.  Co.,  146  Mo.  86,  46  S.  W.  951;  Aall 
V.  City  of  Independence.  146  Mo.  120,  46  S. 
W.  749;  Fallu  Orendorff  &  Co.  v.  Herd,  146- 
Mo.  117,  40  S.  W.  753;  Vaughn  v.  Wabash 
R.  Co..  146  Mo.  67,  46  a  W.  952;  Town  of 
Klrkwood  V.  Johnson,  148  Mo.  632,  50  S.  W. 
433;  Bhewalter  v.  Mo.  Pac.  Ry.  Ga.  152  Mo» 
644.  64  S.  W.  224;  Yansandt  v.  Hobbs.  153 
Ma  666,  66  S.  W.  147;  Klrkwood  v.  Mera- 
mec  Highlands  Co.,  160  Ma  111,  60  S.  W. 
1072;  Ash  v.  City  of  Independence,  169  Ma 
77,  68  S.  W.  888;  Harding  v.  City  of  Carth- 
age (Ma  Sup.)  71  S.  W.  673;  Brown  v.  M.,. 
Kan.  &  Tex.  Ry.  Co.  [No.  10,772,  not  yet  of- 
ficially reported]  74  S.  W.  973).  The  gen- 
eral allegation  In  the  relator's  answer  to  the 
return,  and  to  his  objection  to  the  Introduce 
tton  of  the  ordinance  In  evid^ce. '  that  the 
same  was  null  and  void,  did  not  necessarily 
challenge  the  constitutionality  of  the  ordi- 
nance, stoee  such  a  charge  would  u  well  to- 
clude  other  grounds  of  Invalidity,  such  as- 
ultra  vires,  contrary  to  the  statute,  etc.;^ 
and.  even  If  that  were  not  so,  such  a  general 
all^atlon  could  not  inject  a  constitutional 
question  toto  the  case.  Hulett  v.  M..  K.  & 
T.  Ry.  Co..  supra;  Ash  v.  City  of  Inde- 
pendence, supra,  and  cases  cited.  Other- 
wise there  is  not  the  shadow  of  a  constitu- 
tional question  In  the  case,  none  vras  raised* 
thereto,  none  decided,  and  no  constitutional 
construction  was  essential  to  the  decision  of 
the  case,  as  Is  evident  upon  the  face  of  the 
circuit  court  record,  and  of  the  excellent  opin- 
ion delivered  to  the  Court  of  Appeals.  The 
alternative  writ  should  be  quashed,  and  a 
peremptory  writ  denied,  and  It  is  so  ordered. 
All  concur. 


DOZIBR  et  al.  V.  ABKADBLPHIA  COT- 
TON BntiLS  et  al. 

(Supreme  Court  of  Arkansas.    June  6.  1903.> 

CORPORATIONS— RIGHTS  OF  CRSDITORS— SALE 
OP  CORPORATE  ASSBTS  —  DISTRIBUTION  — 
PATHBNT  OF  OUTLAWED  CUUHS. 

1.  Creditors  of  a  corporation  cannot  object 
to  as  apportionment  of  the  proceeds  of  a  sale 
of  the  corporate  property,  on  the  groaad  that 
the  claims  of  certain  creditors  to  whom  dis- 
tributive shares  were  allowed  were  barred  by 
limltatioDS,  where  the  corporation  which  was  a 
party  to  the  proceeding  did  not  plead  the  stat- 
ute against  such  claims,  and  there  was  no  evi- 
dence that  any  of  the  creditors  would  fail  to 
collect  their  shares. 

Appeal  from  Circuit  Court,  Clark  County; 
Joel  D.  Conway,  Judge. 

Action  by  M.  B.  Dozler,  as  administrator 
of  J.  S.  Massey,  deceased,  and  another,  to 
behalf  of  themselves  and  all  other  creditors, 
against  the  Arkadelphia  Cotton  Mills  and  an- 
other. From  a  decree  for  plalntlfTs  for  their 
pro  rata  share  of  proceeds  of  sale  of  the  cor- 
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poration  defendant'*  assets,  they  appeal.  At- 
Amied. 

McMHlan  &  McBflllan  «od  Rose,  Heming- 
way lb  Rose,  for  appellants.  S.  H.  Oraw- 
fard,  for  appHlees. 

BATTLE,  J.  On  the  24th  of  Novenber, 
1S92.  tbe  Arkadelphia  Cotton  Mills,  a  doonea- 
Uc  corporatioQ,  by  a  resoUitton  antopted  by 
its  stodtholders,  ordered  Its  board  of  directois 
to  sell  its  pvepertf,  and  appropriate  tbe  pro- 
«eed8  of  tbe  sale  to  Ite  paytneut  of  ita  debts, 
00  far  as  they  would  extend.  The  board  did 
M,  and  appropriated  tlie  proceeds  to  the  sat- 
Isfaotiaa  of  port  of  the  detrta.  On  tbe  19th 
of  April,  1897.  U.  B.  Daz^er,  as  administra- 
tor of  J.  S.  Hassey,  decesaed,  and  C.  K.  Boa- 
well,  laatituted  «  eult  in  behalf  of  themBelvee 
aiid  all  other  creditani  .of  tbe  Arkadelipbia 
CotbOB  MUIb  acalnst  tlw  Arkadelidda  Cotton 
MiUs  and  &.  R.  AfcNutt,  and  atated  that  tbe 
defendaat  corporation  was  Indebted  to  each 
of  tliem.  and  aaked  that  an  acoountlng  be 
liad,  to  asoertaln  tbe  amount  of  tbe  debta  of 
the  corppratioQ,  and  that  tbe  proceeds  of  tbe 
sale  of  Its  property  be  equals  diatrlbated 
•amoD£  its  credltoia.  Tbe  court  below  denied 
the  relief  th^  sought,  and  they  appealed. 
This  court  held  that  the  proceeds  should 
hare  been  distributed  amonff  tbe  creditors 
pro  rata,  and  reversed  the  decree  of  the 
court  below  and  remanded  the  cause,  with 
'■dlrectloDs  to  the  court  to  entes  a  decree  In 
faTor  of  fU)peUants  for  such  unonnti  as 
would  be  equal  to  their  pro  rata  shares  af 
the  proceeds  of  tbe  sale  in  a  diatributliin 
thereof  among  tbe  creditors  acoording  to  the 
amounts  due  them  from  the  corporatioa; 
appellants'  claims  beliv .  undisputed.  Do- 
ztpr  T.  Arlcadelphla  Cotton  Mills,  07  Azk.  11, 
63  S.  W.  403. 

Upon  a  remand  of  the  cause  the  circuit 
court  ascertained  tbe  amount  of  the  indebt- 
edness of  the  AilEsdelphia  Cotton  lUlls,  and 
apportioned  tbe  pnsoeeds  sf  the  sale  among 
its  creditors,  and  rendered  Judgment  in  favor 
«(  platnttSS  tor  thetr  TespecMve  pro  rata 
«haies  aeeartlag  to  tite  dtrectians  of  this 
<oai%  and  plahitffh  appealed. 

Appellants  now  Insist  that  the  court  erred 
to  Its  apportionment,  because  the  Claims  of 
many  of  the  crediton  to  whom  dlstelbatiTa 
shares  were  aUowed  were  barred  by  tin  atat- 
nte  of  Htnftattons.  Be  this  as  It  may,  tUey 
were  entitled  to  their  proportion  of  the  pro- 
eeeda  ot  tbe  sale,  prorided  tbe  Arkadelpliia 
Cotton  ICUia  did  not  set  vp  the  statute  of 
limitations  in  bar  of  their  right.  It  was  a 
party  to  tbis  suit,  and  did  net  do  so.  It  has 
the  right  to  pay  its  just  debts,  so  far  a*  It 
can,  and  it  Is  not  within  the  power  of  «p- 
ppllants  to  taJie  from  U  this  right.  But  ap- 
pellants seen  to  be  appr^bensive  ot  a  blhire 
of  some  of  ita  creditors  to  collect  tlwir 
■hares.  There  Is  no  evidence  that  they  wUl» 
and  courts  cannot  deprive  tiiem  of  tb^ 
rigbto  upon  such  apprebejuiou. 

I>ecree  afiltmed. 


HOUPT  et  tl.  V.  BOEIU 
(Supreme  Court  of  Arkansas.  Jane  18,  190S.) 

I 

•  JVDQHBNTS  —  CONSENT  —  ENTRY  BT  PUUN- 
TIFF-a  ATTORNBT. 

1.  A  complsint  was  filed,  ctatiug  a  canse  of 
action  asaiost  defetida'nta,  who  exeeutod  a  pow- 
'  er  authorlElDg  plaintiff's  Attome;  to  waive  sen-- 
ice  of  summons,  enter  apitearance,  and  coosent 
:  to  judgment.   The  reconl  recited  that  "defend- 
•nta  each  coofeu  lodgnunt  bf  thear  writtw 
Bgreeaieut  dttly  filed  herein."    B^,  that  the 
'  coufession  of  judgmeat  waa  not  under  the  stat- 
I  nte  (Sand.  &  H.  Dig.  $  5872)  providing  thm 
anv  pBraoa  aKalsBt  whom  a  cause  of  Bcti<Hi 
«nBtB  may  *^er80iiaUy"  appear  and  c«Dfchi< 
judgnieDt,  but  was  in  Ote  aatnie  of  a  jadgraeat 
',  by  consent,  after  complamt  and  appearance 
1  filed,  and,  though  done  fcy  ptaintilfs  attorney, 
I  was,  in  Uie  absence  of  Irani  «r  jgnoraaoa  of 

facts  by  defendants,  ralUL 
I     Battla,  J.,  disKatiag. 

Appeal  from  Circuit  CourU  Oaxtand  Conn- 
ty;  Alexander  M.  Duffle,  Judge. 

Action  by  J.  0.  Boh]  axalnat  Iteb  Houpt 
and  others.  From  a  Judxment  tor  plaintiff, 
defendants  appeal.  AfBrmefl. 

Wood  ft  Henderson,  for  ajweUania  B.  W. 
Bector,  for  appellee. 

WOOD,  .  J.  Tbe  Judsnent  ■■  wUdi  the 
aeecMitlon  aougbt  to  be  foasbed  was  Issved 
is  not  a  JodgmeDt  by  confession,  nnder  tbe 
atatnte  (section  6872,  Sand.  *  H.  Dig.),  but, 
mtho;  a  Judgment  by  consent,  after  tbe  fil- 
ing ot  a  complabit  and  tbe  eatrf  of  appear- 
anoe  by  the  parties  defendant.  TaUng  tbe 
wbole  record  together,  we  am  of  tbe  i^nion 
that  tbis  is  the  proper  oonataiction.  There 
was  a  oomplalnt  filed,  which  stated  a  cause 
«f  action  against  tbe  dcfmdants,  who  were 
all  named.  These  defendantB  all  signed  a 
power  of  attorney  authorizing  O.  V.  Tengue, 
Bsq^  to  waive  aU  servtee  of  sommons.  ent» 
tbeir  appearance,  and  consent  to  tbe  rendi- 
tion of  Jadgment.  Tbe  reconl  of  tbe  Judg- 
ment recites  that  "the  defendaiUa  each  con- 
fess }udgnxent  beneln  by  tlieir  wrlttoi  agree- 
ment duly  filed  bcveta,"  This  recital  does 
■ot  pseclude  tbe  idea  that  the  defeiulautti 
la  person  filed  tbeir  written  agreement, 
and  confessed  la  person  tbe  Judgment  in 
;  accordance  tberewl^.  But  If  It  was  fUed 
by  G.  y.  Teague,  wbo  confessed  or  con- 
sented to  the  Judgment  for  them,  such  action 
I  on  bis  part  was  exprossly  antborised  by  tbe 
[  written  agreonent  er  powar  of  attorney*  and, 
being  In  response  to  a  regular  complaint 
I  ajgalnat  tbe  defendantik  we  ^lUnk  was  tanta- 
:  mount  to  an  entry  ot  appearance  Cor  the  de- 
I  fendonta,  and  a  consenting  to  Judgment  for 
I  them.  Tbia  tbey  could  do  by  tbeir  attorney, 
as  well  as  in  iterson,  In  a  proceeding  insti- 
tuted by  tbe  filing  of  complaint.  Xtiie, 
Teague  was  tbe  attorney  for  tbe  plaintiff, 
and  generally  tbe  attorney  for  the  plaintiff 
could  not  consent  to  Judgment  for  the  de- 
fendonts,  and  thus  act  as  attorney  for  both 
parties.  But  where  this  is  done  by  tbe  con- 
sent of  tbe  defendants,  who  are  cognisant 
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of  all  the  facts,  and  ftere  Is  d«  fraud  or 
oolhislcm  charged,  we  can  «ee  no  objection 
to  ft.  Here  the  conseart  was  In  writing,  and 
there  !■  bo  elafm  <A  »ny  frand,  or  ttrat  tbe 
defendants  were  trot  ftrily  cognlza-nt  of  the 
tACt  that  Teague  was  authorized  aim  to  rep- 
resent the  plaintiff.  In  Wassell  t,  Reardon, 
11  AiIe.  709,  44  Am.  Dee.  24S,  It  is  held  that, 
"as  a  general  mle,  'agents  cannot  act  so  as 
to  bind  thetr  prtoclpal  where  they  bare  or 
represent  interests  adverse  to  tbe  principals; 
bnt  this  rale  does  not  probfbit  an  attorney 
at  law,  into  wtnm  band  a  AeM  has  lieen 
placed  for  eoliectlon,  trom  acting  as  the  at- 
torney In  fact  of  fte  debtor  to  confess  jodg- 
ment  TtpoQ  the  <lebt,  the  debtor  being  aflrlsed 
of  tJ»e  extent  of  tbe  attorney's  agency  for  the 
creditor,  and  execntlng  the  power  to  avoid 
costs  of  nrit."  this  was  ander  tiie  statnte 
anthortztng  an  attoi'Wey  to  conAiSS  Jodgment. 
But  th«  cne  is  anthoiity  IliBt  the  attorney 
for  ttie  CMcHtor  by  Ms  consent  may  act  n 
attorney  for  the  debtor,  also,  aftd  the  prtncl- 
^  antHMinced  Is  applicable  here. 

T*e  lodgment  Of  the  clrcnlt  court  In  sns- 
talntBg  tbe  demnrrer  to  tl»e  petition  and  in 
dtnntesiiig  same  Is  correct,  and  same  i»  af- 
flcmed. 

BATTI/B.  dissenting. 


OARROI^  T.  STATB. 

(Snpreme  Goart  of  Arkansas,    fans  ^  1MB.) 

HOMI<nDB  —  lNI>ICTMBNT--«urilOISMCT--C0iN- 
TXirUANCX— ABSENT  WITNttSfi— DIUCFBiaOK — 
AKOUM  BMT-PRB  JODICB. 

1.  An  indictmeot  charging  that  acmsed  "<aid 
felonlensiT  and  witb  malice  aforetboTight  kill" 
deceased  is  not  iDSofflcieiit  becanse  not  chaTsinK 
that  tSie  IdHiog  was  eitiier  mdawtnlly  or  wQl- 
fnlly  done,  as  Tralawtnlly  and  wHlfaQy  are  sof- 
flcfcnfly  Implied. 

2.  Where  accused,  whoee  trial  was  set  tor 
Aocnst  ^Oth,  procured  a  subpcptia  on  Jnly  19th 
for  a  wttaesa  residing  in  another  connty,  and, 
om  its  rehmi  wltiiout  hdorsement,  secured  an 
wlUmm  ssbpoM,  air«etod  as  before,  wftfaont  giv- 
ing any  direction  or  infomatlOB  to  the  sboffl 
as  to  tne  >artlcalar  locality  of  t&e  witness,  and 
withoat  aaafeing  ai^^  farther  effort  to  secore  tlie 
witness*  attenunoe,  a  eentimrance  for  tbe  ab- 
sence of  snch  witness  was  properly  denied,  for 
faftet*  to  Mcercise  4m  dlUgflMce  to  prsevre  hia 
attendaaee. 

3.  Ou  a  proncutioD  for  anirder,  a  roferenoe 
h7  tin  pntsectition.  In  atgment,  te  the  crime, 
as  "the  most  tn«ic  crfaM  «t«  perpetrated  fa 
this  county,"  aod  to  aiceoaed,  "He  to  a  anr- 
dercr,"  la  not  cause  <or  rvTersal,  wtera  acccsed 
was  cmiTictei  «C  tnanslaugkter. 

Appeal  from  Olrcvlt  Oonrt.  Pike  Conaty; 
Wm  P.  Feaael,  Jodge. 

Lee  OatroH  ms  oosTlctetf  «C  manslaiii^rtcr, 
•Dd  be  ai^eals.  Attrmed. 

EMv  ft  Cuter,  fir  appellant  Geo.  W. 
Mnrpby,  Atty.  Oen.,  Cor  tbe  State. 

BUNN,  C.  J.  TMs  Is  an  Indictment  In  the 
Pike  droolt  coart,  ror  mnrder  Id  tbe  second 
degree,  acalaat  I«e  Canrell,  tbe  anient 

1 1.  8sB  Bots  at  SBd  of  eass. 


The  Indictment,  omitting  mere  formal  parts, 
reads  as  follows,  to  wit:  "Tbe  said  Lee  Car- 
Toll,  In  the  connty  and  state  aforesaid,  on 
the  2d  day  of  NoTember,  A.  D.  1901,  did  fe- 
loniously and  with  maHce  aforethought  kill 
and  murder  W.  B.  Porterfleld.  by  shooting 
bim  on  the  head  and  body  of  him,  the  said 
W.  B.  Portetfleld,  with  a  pistol  loaded  with 
gunpowder  and  leaden  bullets,  from  tbe  ef- 
fect of  which  wounds  he  died  on  tlie  2d  day 
of  NoTemtter,  1901,  against  the  peace  and 
dignity  of  the  state  of  Arkansas."  To  this 
Indictment  defendant  Interposed  a  demurrer 
In  short  npon  the  record,  which  the  trial 
coiRt  orermled.  The  grcrands  of  the  demur- 
rer ere  not  stated  therein,  bnt.  In  their  argu- 
ment and  brief,  counsel  for  defendant  say 
that  the  gronnds  were  that  It  is  not  stated 
In  the  Indictment  that  the  killing  was  either 
unlawfully  or  wUIfolly  done.  It  la  sufficient 
to  say  that  the  word  •feloniously"  Includes 
*^tirtawfolIy"  In  Its  meaning,  for  we  cannot 
say  that  an  act  feloniously  done  Is  not  also 
nnlawfnily  done.  When  an  act  la  charged  to 
bSTe  been  done  with  maflce  aforethought,  It 
certainty  follows  that  It  was  willfully  done, 
for  there  can  be  no  malice  witbont  an  exer- 
cise of  the  wfll  In  the  peipetratlOD  of  tbe 
deed  through  malice. 

On  the  call  of  the  case  for  trial,  the  de- 
fendant annonnced  "Not  ready,"  on  account 
of  the  absence  of  S  witness  (Velpole  Loshly), 
and  'filed  his  motion  tor  a  continuance  on 
account  of  ttie  absence  of  said  witness.  The 
motion  sets  up  that  "the  witness  was  then 
at  Whlttftigton,  Garland  connty,  Arkansas, 
where  be  had  been  residing  for  six  months 
past,  aithough  he  resided  at  Nathan,  In 
Pike  county,  at  the  time  of  the  killing,  and 
was  present  and  saw  It,  and  that,  if  he  were 
present  at  the  trial,  he  would  testify  that  he 
saw  the  aifllcnlty  between  defendant  and  tbe 
deceased,  Porterfleld,  in  which  the  latter  was 
killed:  that  deceased  raised  the  row  with 
defendant;  that  deceased  told  defendant  that 
be  did  say  that  he  Intended  to  cut  his  liver 
vat,  and  that  be  would  do  It  if  lie  could,  and 
made  for  the  defendant,  shaking  his  fist  in 
bis  face,  and  that  when  be  got  In  reach  he 
strnck  tbe  defendant  In  the  face  with  lils 
right  flat  with  aU  the  power  be  had,  and  then 
caught  lilm  arotmd  tbe  neck  with  (his)  right 
hand  and  arm  and  Jerked  blm  off  tbe  gal- 
lery, and  at  that  time  Pierce  Porterfield.  son 
of  liie  deceased,  jumped  off  the  gallery  onto 
defendant's  back,  canght  defendant  by  tbe 
badk  of  the  neck  and  hit  blm  tn  the  back,  at 
wbieh  time  decenaed  was  holding  defendant 
with  lilB  tight  hand,  and  trying  to  get  his 
left  hand  in  bis  left  pocket,  and.  Immediately 
after  he  saw  deceased  trying  to  get  bis  hand 
in  hfs  pocket  he  saw  the  defendant  draw 
Me  pistol  and  commence  shooting,"  etc.  In 
most  respects  this  trae  merely  cmnnlatlTe 
of  what  waB  tn  evidence  on  the  trial.  This 
indictment  was  found  February  19, 1902,  and 
the  matter  was  postponed  until  the  next 
term  of  court,  at  the  instance  and  on  tbe  mo- 
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tion  of  the  defendant,  and  set  for  trial  on  the  ■ 
20th  August,  1002,  and  defendant  was  per- 
mitted to  stand  on  his  present  bond  for  his 
appearance.   On  the  19th  July,  1002,  at  the 
Instance  of  defendant,  the  clerk  issued  a  sub- 
pcena  for  the  said  absent  witness,  directed  to 
the  sheriff  of  Garland  gounty,  and  the  same  i 
was  returned  in  due  time  by  the  sheriff  with-  j 
out  indorsement,  and  at  once,  at  the  instance  , 
of  defendant,  an  alias  subpoena  was  issued  | 
by  the  clerk,  directed  to  the  ^erlfl  of  Gar-  | 
land  county,  as  before;  and  this  writ  was  i 
returned  by  the  sberlff  In  due  time,  indoi'sed  I 
to  the  eire<;t  that  the  witness  could -not  be  | 
found  in  bis  county.  There  does  not  appear 
to  have  been  the  exercise  tjt  proper  diligence  | 
on  the  part  of  the  defendant  to  procure  the  { 
attendance  Of  tills  witness.  Tbe  case  had  | 
been  continued  at  his  request,  and  he  was  i 
free  to  act,  having  been  permitted  to  go  at  ' 
large  on  bis  existing  bond.   In  his  appllca-  { 
tlon  toe  continuance,  he  stated  that  tbe  ab-  i 
sent  witness  lived  at  Whlttlngton,  Garland  i 
county.  Ark.,  which  Is  10  or  12  miles  firom  | 
Hot  Springs,  the  county  seat,  where*  be  had 
resided  for  six  months  previously.   It  would 
seem  that  some  directions  or  information  to 
the  sheriff  as  to  the  particular  locality  of  the 
witness,  in  his  county,  might  reasonably 
have  been  expected  of  the  defendant;  but, 
if  such  infonnntI(ni  was  furnished  to  the  sher- 
iff, the  court  does  not  seem  to  have  been 
apprised  of  It   It  could  hardly  be  expected 
of  .the  sheriff  to  know  the  particular  where- 
abouts of  a  witness  so  remote  trom  the 
county  seat,  and  who  had  taken  up  his  resi- 
dence there  so  recently.   Besides,  no  show- 
ing Is  made  that  tbe  defendant  conld  not 
have  had  the  subpoena  Issued  earlier,  so  as  to 
have  ample  time  to  seek  for  the  true  locality 
of  the  witness  In  case  he  could  not  be  found 
at  Whlttington.   Courts  cannot  be  expected 
to  grant  contlnoances  on  the  mere  statement 
of  defendants  as  to  locality  of  absent  wit- 
nesses, unless  other  efforts  are  made  to  dis- 
cover and  snl^aena  sucb  witnesses.  Continu- 
ances are  largely  In  the  discretion  of  the  trial 
courts,  and  the  exercise  of  their  discretion 
will  not  be  controlled  by  this  court  unless 
abused.  There  was  therefore  no  error  in  re- 
fusing the  continuance. 

In  tbe  progress  of  the  trial,  while  address- 
ing tbe  Jury,  the  Honorable  J.  G.  Pinnix,  of 
counsel  for  tbe  state,  said.  "On  the  morning 
of  the  2d  day  of  November,  1901,  there  was 
heralded  to  tbe  world  the  news  of  the  most 
trajflc  crime  ever  perpetrated  In  this  coun- 
ty;" and  the  defendant  objected  to  this  lan- 
guage, and  asked  the  court  to  withdraw  It 
Erom  the  Jury,  which  the  court  refused  to  do. 
And  also,  in  his  argument  to  the  Jury,  the 
Honorable  H.  L.  Norwood,  of  counsel  for  the 
state,  used  tills  language,  pointing  to  the  de- 
fendant: "He  Is  a  murderer."  This  was 
objected  to  by  the  defendant,  and  be  aslted 
the  court  to  exclude  it  fi-om  the  jury,  which 
the  court  refused  to  do.  It  Is  difficult  to 
determine  bow  far  an  attorney  may  go.  In 


expressing  his  opinion  and  conclnsions  on 
the  facts,  as  was  the  case  In  both  these  in- 
stances. The  best  the  courts  can  do  Is  to 
rule  on  questions  of  the  kind  very  much  as 
tbe  circumstances  of  each  case  may  deter- 
mine. The  Jury  In  this  case  does  not  appear 
to  have  been  improperly  inflaeueed  by  these 
questionable  remarks,  for,  Instead  of  finding 
the  defendant  guilty  of  the  most  tragic  crime 
ever  perpetrated  In  this  county,  and  instead 
of  finding  the  defendant  to  be  a  murderer. 
It  found  him  guilty  of  the  crime  of  man- 
slaughter only.  We  cannot  think,  therefore, 
there  was  any  reversible  error  in  the  action 
of  the  court  In  this  matter. 

The  evidence  in  the  case  was  not  the 
strongest  for  conviction  for  the  crime  of 
which  he  vas  convicted,  as  appears  from 
tbe  written  record,  but  It  was  ample  to  sus- 
tain the  Jury  In  its  verdict,  when  we  take 
Into  consideration  that  tbe  actual  surround- 
ings at  tbe  trial  may  bave  been  quite  differ- 
ent from  any  written  or  record  showing.  At 
all  events,  tbe  evidence  was  fairly  put  to  the 
Jury,  there  being  no  reversible  error  In  the 
Instructions,  and  they  were  the  sole  Judges 
of  its  weight  and  tbe  credibility  of  witness- 
es. In  such  cane  we  are  not  at  liberty  to  dis- 
turb their  verdict 

Affirmed. 

NOTE. 

It  1b  not  necessary  to  use  the  word  "willful" 
in  an  indictment  for  murder,  as  the  mere  charge 
of  murder  embraces  it  Roaa  v.  Commonwealtii 
(Ky.)  9  8.  W.  707. 

An  iudictment  alleging  that  defendant  diO 
feionioasly  kill  and  murder  M.  is  not  bad  for 
omitting  the  term  "willfully."  State  v.  Harris. 
27  I^.  Ann.  672. 

The  omission  of  the  word  "willfully"  is  fatal 
to  an  indictment  under  Rev.  St.  La.  S  104S. 
which  requires  au  allegation  that  defendant  di<1 
feloniously,  willfully,  and  with  malice  afore- 
thought kill  and  murder.  State  v.  WilliamB,  37 
La.  Ann.  776. 

An  indictment  for  murder  is  not  defective  be- 
cause the  wounding  Is  not  aliened  to  have  been 
willfully  done;  the  word  "wiilfnily"  occurring 
a  number  of  times  in  other  connections.  State 
V.  Eaton,  75  Mo.  586. 

The  word  "feloniously"  or  "unlawfully"  is  not 
indispensable  to  an  indictment  for  murder  in  tlic 
first  degree.  Williams  v.  State,  50  Teun.  37; 
Riddle  v.  State.  Id.  401. 

"Injuriously"  and  "wrongfully"  is  as  gooil  as 
"oniawfully"  in  an  indictment.  State  v.  Ver- 
mont Central  R.  Co.,  27  Vt.  103. 

Under  Rev.  St.  Me.  1871,  c.  127,  S  7,  provid- 
ing for  the  punishment  of  willfully  and  mali- 
cioasly  tiirowlng  down  a  gate,  an  indictment 
charging  that  the  offense  was  committed  unlaw- 
fully and  maliciously  is  not  sufficient.  State  v. 
Hnssey,  60  Me.  410, 11  Am.  Rep.  206. 

An  indictment  is  good  which  uses  words  of 
an  equivalent  meaning  with  those  used  by  the 
statute  in  defining  the  offense,  and  where  the 
word  "feloniously '  Is  emidoyed,  Instead  of  the 
word  "wiilfnily,"  the  indictment  is  snfficient  to 
j  withstand  a  motion  to  qnaalL     Franklin  v. 
I  State.  108  Ind.  47.  8  N.  B.  695. 
I     If  the  intent  with  which  an  act  was  done  is 
I  charged  to  have  been  felonioos,  it  Is  not  neces- 
'  sary  to  aver  that  the  act  Itself  was  unlawful  or 
felonlouB.   Fnirlee  v.  People,  11  111.  1. 

An  allefjation  charging  the  homicide  to  have 
been  with  malice  aforethought  Is  tantamount 
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to  on  allegation  that  the  act  was  willful,  delib- 
prate.  and  premeditated.  State  r.  Hliig,  10  N'ev. 
3ft7. 

An  Indictment  for  murder,  charfdDR  that  ac- 
cused did  unlawfully,  feloDiously,  deliberately, 
prenieditatedly.  and  of  malice  aforethought  as- 
fiault  with  a  deadly  weapon,  and  di^with  spe- 
rifie  liltent  to  kill  and  marder  one  W.,  nnlaw- 
fully,  feloniously,  and  with  malice  aforethouftht 
strike  said  W.,  etc.,  sufflciratly  charges  that  the 
liilliug  was  willfully  done.  State  t.  Townsend, 
66  Iowa,  741,  24  N.  W.  B35. 

An  indictment  for  mnrder,  allefdnf;  that  de- 
fendant at  a  certain  time  and  place  feloniously, 
willfully,  and  of  malice  aforethought  murdered 
deceased,  is  safflcient,  without  an  averment  that 
the  killing  was  unlawful.  DaTls  T.  People,  l&l 
U.  S.  aST  14  Sap.  Ct  328.  38  L.  Bd.  153. 

Under  Gen.  St.  Ky,  c.  20,  art  6,  S  2.  making 
it  a  felony  when  one  willfully  and  maliciously 
wounds  anoUier  with  intent  to  kill,  an  indict- 
ment accusing  defendant  of  the  crime  of  mali- 
ciously shooting  at  and  wounding  B.  with  In- 
tent to  kill,  committed  as  follows:  "That  de- 
fendant did  on  a  certain  day  willfully;,  mali- 
ciously, and  feloniously  shoot  at."  etc. — is  BUffl- 
cient,  though  the  word  "witlfully"  is  omitted 
from  the  accusatory  part  of  the  Indictment. 
Toler  T.  Commonwealth  (Ky.)  23  8.  W.  347. 

Ad  indictment  charging  ^at  defendant  did 
nnlnwfully,  voluntarily,  and  unjustly  permit  a 
prisoner  to  escape  does  not  BufUciontly  charge 
an  offense  under  Pen,  Code  Tex.  1805.  art.  314, 
making  it  an  offense  to  willfully  permit  an 
I'soape.   Barthelow  v.  State,  20  Tex.  175. 

An  indictment  charging  a  homicide,  "inten- 
tional, bnt  without  malice,"  Is  bnfl,  as  the  un- 
lawfnlnefis  of  the  homl<4de  Is  not  a  presumption 
iif  law.  that  need  not  be  stated  under  Code  Ala. 
1858^  i  3516.   Henry  t.  State,  33  Ala.  388. 


ST.  TX>UIS.  T.  M.  &  S.  RY.  CO.  t.  BOBACK. 

(Supreme  Coui-t  of  Arkansas.   June  13,  1003.) 

RAILROADS  —  RUNAWAY  AT  CBOSSINO  —  CON- 
TRIBUTORY NEGT.rnBN'CB  —  INSTRUCTIONS- 
REMARKS  OP  COUNSEL— PRBJUDICIAL  ER- 
ROR. 

1.  In  an  action  for  injuries  sustained  in  a 
runaway  at  a  crossing,  occasioned  by  the  f:iil- 
nre  to  give  the  statutory  signals,  an  instruc- 
tion that,  to  recover,  plaintiff  must  show  that 
the  failure  to  give  the  signals  caused  the  horse 
to  taka  fright  and  run  away  was  properly 
refused  as  misleading;  the  question  being  not 
whether  the  hortte  became  frightened  at  the 
failure  to  give  the  siguals,  bnt  whether  the 
failure  led  plaintiff  Into  a  more  dangerous  posi- 
tion than  she  would  otherwise  have  occupied. 

2.  >Vhere  plaintiff— occupying  a  vehicle  with 
her  child — on  approaching  a  railroad  crossing 
ditioovered  a  train,  and,  realizing  the  horse 
tiiight  take  fright,  jumped  from  the  vehicle,  and 
attempted  to  grasp  the  bridle  and  prevent  the 
horse  from  running,  her  action  was  not  coutiibu- 
tonr  negligence  per  ae. 

3.  '\Vhere  plaintilTs  Injuries  were  severe  and 
caused  her  mtich  sufEeriug,  remarks  by  coun- 
sel in  reference  to  the  damnKes:'  "If  she  had 
been  injured  for  Ufe,  has  she  asked  for  more 
money  than  she  ought  to  have?  She  asks  for 
ten  uionsand  dollars.  Now,  I  ask  you,  what 
does  It  mean  to  have  your  wife  in  her  home  in 
that  condition?  Take  her  when  she  Is  strons, 
healthy,  and  with  physical  force  to  serve  those 
die  loves;  what  is  the  difference  between  that 
and  the  prostrate  form  of  this  wonmn,  who  has 
been  so  Inhumanly  criticised  here?" — are  not 
cause  for  revenul,  where  the  jury  allowed  her 
only  ?1,000. 

4.  In  an  action  for  injuries  sustained  at  a 
erosfciug,  it  i>  improper  for  counsel  for  plain- 


tiff, in  argument,  to  state,  In  reference  to  wit- 
nesses for  the  rnihvay  conipany,  that,  if  they 
had  not  testified  that  the  whistle  was  blown, 
they  would  have  been  discharged,  in  the  ab- 
sence of  any  evidence  in  reference  thereto. 

5.  The  comment  of  counsel  was  not  reversible 
error,  the  prepondernnre  of  the  evidence  show- 
ing that  no  Buch  sif^nale  were  given. 

6.  Where  plaintiff's  horse  became  frightened 
at  an  approaching  train  near  a  crossing,  the 
fact  that  he  ran  away  is  not  sufflcient  to  show 
contributory  negligence  In  driving  him. 

Appeal  from  Circuit  Court,  Tope  County; 
Wm.  L.  Morse,  Judge. 

Action  by  Mary  Boback  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Aftirmed. 

Dodge  &  JoliDBOQ,  for  appellant.  A.  S.  Uc- 
Kluuon,  for  appellee. 

BIDDICK.  J.  Tills  Is  an  action  brought 
by  Mary  Boback  against  the  defendant  rail- 
way company  to  recover  flO,000  by  way  of 
damages  for  injuries  which  she  claiins  to 
have  sustained  through  the  negligence  of  the 
employes  of  defendant  while  they  were  oper- 
ating one  of  its  trains.  On  the  day  of  the  ac~ 
cldent  the  plaintiff,  accompanied  by  a  little 
girl  only  a  few  yeora  of  age,  was  traveling 
in  a  buggy  drawn  by  one  horse  from  her 
home  to  the  village  of  Knozville.  The  public 
highway  along  which  she  was  traveling  cross- 
ed the  railway  track  between  her  home  and 
Enoxville.  Aa  she  got  on  the  track  at  the 
crossing,  a  train,  which,  on  account  of  a 
curve  and  a  cut  through  a  hill,  could  not  be 
aecn  further  than  a  hundred  yards  from  the 
crossing,  came  up  and  frightened  the  horse. 
The  horse  and  buggy  passed  over  the  track, 
and  plaintiff.  It  seems,  to  prevent  the  fright- 
ened horse  from  running  away,  Jumped  out 
of  the  buggy  and  caught  hold  of  the  head 
of  the  horse.  But  she  failed  to  restrain  him. 
He  threw  her  down  and  ran  away.  The 
■wheels  of  the  bugpy  passed  over  her,  the 
child  was  thrown  out,  and  the  buggy  over- 
turned. 

The  negligence  which  plaintiff  alleged,  and 
to  which  she  attributes  her  injuries,  was  the 
failure  of  the  emplo.v{-E  In  charge  of  the  train 
to  give  the  statutory  signals  for  the  approach 
to  the  crossing  by  ringing  a  bell  or  sounding 
a  whistle.  Plaintiff  testified  on  the  trial  that 
before  going  on  the  crossing  she  stopped  and 
looked  and  listened  for  trains,  but  heard 
none;  that  when  she  got  on  the  crossing  she 
saw  tlie  train  coming;  that  her  horse  became 
frightened,  and  she  did  her  best  to  get  it  off 
the  track,  but  was  so  badly  frightened  ^he 
did  not  remember  how  she  did  so.  When 
she  became  conscious,  she  was  lying  on  the 
ground  badly  Injured,  the  buggy  was  over- 
turned, and  she  did  not  even  know  how  she 
got  out  of  the  buKff.T.  There  wos  also  evi- 
dence to  the  effect  that  no  whistle  or  other 
signal  of  the  approach  of  the  train  for  the 
crossing  was  given.  Plaintiff  further  testi- 
fied that,  if  slie  Iiad  heard  the  train  or  the 
i  signal,  ihe  would  not  have  gone  on  the  cross- 
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fug,  but  wonM  hare  turned  away,  and  got  out 
of  the  bagsy*  BIrs.  Boback  was  aeverely  In* 
Jured,  and  od  the  trial  she  recovered  a  Judg- 
ment for  $1,000.  Tbe  company  appealed, 
and  aaki  ns  to  reTerse  the  Judgment,  for 
reasons  wblcta  we  wUl  now  notice. 

In  the  Bxmt  place,  coddbcI  for  the  defendant 
contends  that  this  Is  an  effort  to  hold  the 
railway  company  re^MOSlble  for  an  injury 
that  resulted  by  reason  of  the  fright  of  a 
horse  *'at  a  whistle  which  was  not  sounded 
and  a  bell  that  was  not  rung."  "In  other 
woids,"  ^ys  counsel,  "the  court  Is  called 
upon  to  say  In  this  case  that  the  compaiiy 
must  respond  to  the  plaintiff  In  damages  be- 
cause her  horse  took  fright  at  the  Tery  still- 
ness of  the  engineer  on  his  «i^ne."  I^Tlng 
adopted  this  as  the  baste  upon  which  the  ac- 
tion of  the  plaintiff  rested,  It  la  not  sur- 
prlslnc  tn  'find  that  counsel  for  the  defendant 
asked  tbe  court  on  tbe  trial  to  Instmet  the 
Jury  that,  in  ©rder  to  recorer,  the  plaintiff 
must  shew  that  **the  failure  of  tbe  defendant 
to  ring  tlie  btil  or  sound  the  whistle  at  the 
public  crossing'  caused  tbe  horse  to  take 
flight  and  ma  a\ray."  That  fs  to  say,  as  we 
understand  the  contention  of  eoansei,  a  trar- 
^er  who  clatans  damages  for  an  Injury  whleii 
he  alleges  icsulted  from  a  runaway  at  a  rail- 
road crossing  caused  by  reason  of  the  fail- 
ure of  the  employte  of  the  company  to  glTe 
tbe  BlatTitury  signals  must,  tn  order  to  recov- 
er, show  that  ttu:  honie  was  frightened,  not 
at  tbe  train,  bat  at  the  failure  to  give  the 
statutory  signals.  To  comply  wtth  this  rule, 
tbe  traveler  would  have  to  sbow  that  his 
horse  was  acquainted  with  the  fftct  that 
trains  were  required  or  accustomed  to  give 
such  signals  for  crossings,  and  became  alarm- 
ed on  noticing  that  the  train  In  question  frill- 
ed to  give  them.  Horses  are  very  Intelligent 
animals,  but  we  doubt  if  they  are  qutte  as  In- 
telligetit  as  this  instruction  asked  by  counsel 
assumes  them  to  be.  A  rale  of  that  kind 
would  put  an  undue  burden  on  plaintiff,  and. 
If  adopted,  would  practically  relieve  raflway 
companies  from  liability  to  damages  In  such 
cases.  The  signals  for  crossings  are  requir- 
ed not  for  the  horse,  but  for  the  driver  of  the 
horse,  In  order  that  he  may  have  notice  that 
a  train  Is  approaching,  and  may  be  tints 
warned  to  keep  off  Die  crossing.  Horses 
often  become  frightened  at  trains,  even 
though  the  trains  be  operated  with  due  care; 
and  one  object  of  the  statute  was  to  warn 
persons  alraut  to  pass  crossings  with  horses, 
BO  that  tbey  may  make  due  preparation  to 
guard  against  the  consequences  of  such 
fright.  The  question,  then,  was  not  whether 
the  horse  became  frightened  at  the  failure 
to  give  the  signals,  bat  whether  the  failure 
to  give  the  signals  led  plalotlff  into  a  more 
dangerous  position  than  she  would  otherwlsie 
have  occupied,  and  thoa  caused  the  Injury 
of  which  she  complains.  The  Instruction 
asked,  we  think,  would  have  been  altogether 
misleading,  and  was  properly  refused. 

Another  Instruction  which  tbe  defendant 


asked,  and  which  the  court  gave,  was,  we 
think,  also  Incorrect  and  misleading.  The 
objQctlMmble  part  of  this  Instruction  was  as 
ftrilows,  to  wit:  "If  yoa  find  from  the  evi- 
dence that  the  plaintiff,  while  driving  along 
the  public  highway,  and  near  a  public  cross- 
ing over  def«dant*8  tracks,  discovered  the 
approach  of  one  of  defendant's  trains,  and, 
realizing  that  her  horse  might  take  Mght 
at  such  train,  got  out  of  tbe  buggy  and  went 
to  tbe  horse's  head,  and  took  hold  of  the 
bridle  and  attempted  to  hold  tbe  horse  and 
prevent  it  from  running  away,  and  that, 
while  so  attempting  to  hold  the  hone,  the 
bone  Ad  become  frightened  at  sucli  train, 
and  broke  away  from  tbe  plaintiff,  and 
threw  her  down,  and  dragged  the  buggy 
ovM-  her,  and  thereby  Injured  b«,  then  your 
verdict  shontd  be  ter  the  defendant,  tot  It 
was  the  duty  of  the  ptaintlff  to  prefer  her 
own  personal  nfety  to  tliat  of  the  horse  and 
buggy,  and  she  had  no  right  to  increase  tlie 
liability  of  tbe  ilelteilant  by  Involvtog  her 
own  Bfe  end  Hmb  In  onSer  to  asve  the  value 
of  the  horse  and  buggy."  Now,  it  wUl  be 
Dotload  that  this  ingtructlon  made  It  con- 
trlbutwy  n^Ilgeoce  per  se  for  tlie  plaintiff 
to  undertake  to  prevent  the  horse  from  run- 
ning away  by  catching  hold  of  tbe  bridle 
near  bia  head,  lender  this  Instruction,  it 
would  have  been  the  duty  of  plaintiff  to  have 
remained  In  ^ttae  bn^y,  or,  having  got  out 
of  it,  to  have  aluindoned  any  attempt  to  re- 
strain the  horse,  or  at  least  to  have  kept 
away  from  the  firoot  of  the  horse.  Now,  It 
Is  a  well'knowxi  tact  that  a  frightened  horae 
can  be  more  easily  restrained  by  catching 
hold  of  the  bridle  near  his  mouth  or  bead 
than  by  holding  to  the  end  of  the  reins. 
Prudent  people,  when  the^  have  oKKirtnnl^ 
to  do  so,  often  take  this  means  of  restrain- 
ing frightened  horses;  and  we  Iiave  never 
heard  before  that  It  is,  as  a  mattw  of  law. 
n^llgeDee  to  attempt  to  do  no.  But  If  we 
sbonld  concede  that  tbe  statement  In  this  in- 
struction that  plaintiff  was  bound  to  prefer 
her  own  safety  to  that  of  the  horse  and  bog- 
gy was  correct  in  some  caaes,  yet  even  tben 
tbe  fttct  that  the  Infant  daughter  of  plaintiff 
was  In  the  baggy  to  whl^  tbe  Mgtatmed 
horse  was  hitched  Justified  her  in  using  every 
exertion,  axtd  even  to  endanger  ber  own  per- 
son. In  order  to  restrain  htm  and  save  the 
child  from  Injury.  Bat  we  are  wdl  aatlafied 
that  It  cannot  be  said,  as  a  matter  of  law. 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence la  catching  hold  of  the  bridle  at  tbe 
head  ot  the  horse  In  the  endeavor  to  restrain 
him.  On  ttie  contrary,  if  she,  after  getting 
out  of  the  buggy,  had  abandoned  it  and 
made  no  attempt  to  restratn  tbe  frightened 
horse,  and  afterwards  sued  for  flie  Injnsy  to 
her  buggy  and  child,  we  feel  very  certain  Ont 
she  would  have  been  met  by  tbe  charge  of 
contributory  negligence,  for  lUllng  to  make 
any  attempt  to  prevent  the  Injury,  and  we 
are  by  no  means  sure  that  ondw  ancb  cir- 
cumstances there  would  not  be  good  grouiids 
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for  smA  a  defenae.  The  oniy  excuse  that  we 
«an  see  for  giTliic  tbat  lattmctlon  U  tbat 
tbe  manner  of  tiie  lojur^  as  alleged  In  tke 
complalBt  Is  a  tittle  ravue,  so  that  tbe  court 
may  hare  bees  -of  the  opinion  that  plaintiff 
alleged  that  she  was  iniomd  bj  btlng  thrown 
from  the  tmcgy,  and  for  that  reason  h^ 
that  she  conld  Mt  recover  if  she  was  Already 
oot  of  the  Iniggr  whem  the  horse  ran  aw»y. 
But  tbe  complaJat  does  not  allege  Hut  she 
was  tbrowB  from  tbe  bnggr-  It  alleges  tbat 
her  hocse  "became  fHgtatened,  ran  away, 
•oTettamlng  the  bngir  and  throwing  her  tIo- 
lently  ts  the  gronwl,  by  which  fall  sbc  was 
■srerely  isjored."  Bo  we  do  not  think  the 
InstmctitHi  wBs  correct,  even  tf  based  mi 
that  theory,  bvt  the  langvase  <tf  the  Instmc- 
tloB  ahvws  that  tt  was  baaed  on  the  theory 
that  plaintiff,  if  she  went  to  the  bead  of  the 
tMise  Bad  took  hold  of  bin,  wms,  as  a  ant- 
ter  of  law.  gidltF  ot  ooatilbutDty  negHscnoe; 
a^,  as  before  atetod.  we  tU&k  that  tids  po- 
titSam  la  vnteaaUe,  asd  mvdi  more  CaTorable 
to  tbe  deieodant  thaa  tbe  law  wammtad. 

Tte  oAsr  Instraetluis  glveo  by  tbe  osanC, 
taken  as  a  ^whol*,  ace  HOt  prejudicial  to  tbe 
aodendant  WhUe  those  glvw  at  the  reqneat 
«f  the  ptaimtitt  an;  tt  to  true,  not  foil 
«tto«gb,  so  that  If  tbey  stood  atane  the 
chaise  of  tbe  covt  moid  be  ant^eet  t»  mme 
ottlolsm,  yet  those  ^vea  at  tbe  teqiteflt: 
4tef aidant  cured  these  ^tfocte;  some  af 
them  belag,  as  beftm  stated,  iBneh  move  ta- 
ToraUe  to  daCmdaat  tbui  Iba  law  wanuit- 
«d. 

Bnt  os«Me]  for  the  compaiiy  eontead  tbat 
tt  was  prcludleed  lau>zcqMr  remarks  at 
«oaBsel  £or  ithe  plaintiff  in  his  dosing  aiga- 
■neat  to  the  Jury,  nie  portianB  of  the  argn- 
xseot  to  which  be  tibjects  are  set  ant  ia  the 
bill  of  flxceptiODs.  Oae  of  these  extra  ctB 
frsM  the  nifliiaifiit  of  comisel  has  reCareacB 
to  the  question  of  damagea,  and  Is  as  fol- 
Jowa,  to  wit:  "If  she  bad  been  injuted  for 
life,  has  ahe  asked  tor  xaore  money  than  ehe 
-ought  to  haveT  She  aslos  for  ten  thovaand 
•doUam.  Now,  I  ask  you,  what  does  tt  mean 
to  bare  year  wife  tn  her  home  ia  that  condl- 
ttoa?  Take  her  when  obe  is  stroi^,  healthy, 
and  with  physlnl  force  to  snre  those  abe 
lows:  what  is  the  diflereace  between  that 
and  the  prostrate  forna  of  this  woman  who 
has  been  90  InhnmaBlycrfUdsed  here?  What 
-does  it  Bocaa?  It  means  ewythlng  that  life 
to  wvrth,  aad.  pnt  dolIaiB  and  cents  by  it, 
woald  ten  thonsasd  dollars  pay  ber?  No! 
ten  times  ten  tboasand  wonld  not  pay  It 
With  this  force  idie  serres  those  whom  QvA 
baa  glTsn  her,  and  all  that  tliat  means;  aad 
when  she  sits  down  and  conslderH  the  fact 
that  ail  that  ia  gone,  why,  then,  she  is  oveiv 
whdmed  with  grief  Ibat  she  Is  so  helpless  In 
ber  home"  Now.  thte  langaage,  being  de- 
Uvered  near  the  dimnx  of  tbe  closing  argn- 
ment,  and  under  the  endtement  thereof,  may 
be  sanwfaat  esaggenitad.  aa  well  as  a  Itt- 
He  mixed.  The  question  propounded  by 
«o<ui8d  to  the  Jnty,  "What  does  it  mean  to 


have  your  wife  la  her  hoaie  in  that  cimdl- 
tiouT'  would  indicate  tliat  ooonsel  desired 
tbe  Jury  to  consider  tbe  iDjnry  to  tbe  fam- 
ily of  plalntltE,  aa  well  as  that  Buffered  by 
herself,  and  to  that  extent  tbe  argtrnteot  was 
improper;  bvt  we  can  see  from  tbe  whole  ex- 
tract tbat  oonnsel  was  aridng  damages  for 
iainrias  to  plaintiff  only,  and  not  for  in|nriea 
to  others  of  b«r  benaehodd,  sad  this  wenld 
probably  moie  clearly  appear  tbe  whole 
atmment  was  aet  out.  Counsid  in  this  por- 
thm  -of  hda  aisumcsit  states  no  fact  in  evi- 
decoe,  aad  is  -only  giving  bis  epilnlon  ef  tbe 
9it*My  -ctf  the  Injnry  proTod.  If  there  be 
••me  exasperattaa,  we  must  remember  tbat 
tt  la  within  the  prortnce  of  oonneei  for  plaia- 
Ufl  in  an  action  for  damagm  to  take  a  i^m- 
patb^c  Tiaw  of  his  cttaif  s  injuries,  aad  to 
Ifidnlge  la  oDatozical  fligUa  tn  hhi  aideavsr 
to  Impren  his  views  apon  the  minds  of  tbe 
Jmy.  He  ahocdd,  of  oMrae,  atlok  to  tlie  Isw 
and  tbe  evMenee,  and  to  the  questions  at  la- 
aae,  and  Should  avofd  Impniwr  appeals  to 
the  jury;  bat  tt  coaneel,  fai  tbe  remarks 
aboTo  set  fortli,  orenrtewed  tbe  bounds  at 
legitimate  ugement  to  any  sxteat,  we  think 
it  dearly  appears  that  no  Injury  resulted. 
The  object  of  this  appeal,  aa  counsel  tor  de- 
fendaat  aay,  was  "to  tncnase  the  quantum 
mt  damacea."  Bnt  cooaiel  for  dtfeadant  do 
not  claba  that  the  amount  «f  damages  a«- 
aessed  to  exeesdTe.  Ca  fact,  .It  defteadant  is 
liable  far  the  tDjorlea  to  pialntttC,  tbe  dam- 
ages aesessed  are  quite  moderate;.  A  phyti- 
dan  tostlied  that  tbe  ligbt  clavicle'*  of 
plaintiff  was  frajctvred  by  the  aocMent,  ber 
abonlder  dialocated,  aad  three  riba  broken. 
Besides  these,  be  aaid  she  snstolaed  sedous 
hatemai  injuries,  InrolTiag  tbe  wemb  and 
bladder,  and  injoites  to  the  qilae,  resulting 
to  partial  paralysis  of  the  lower  limbs  for 
two  months,  from  wbleh  ahe  bad  not  fully 
leeoTOrod  at  the  time  of  the  trial,  aome  ef- 
fecto  of  wWch  might  be  permaneat.  These 
lajm^ea,  be  aaid,  had  at  timea  afliected  b^ 
mlad,  and  she  tiad  suffered  greatly  frwn 
tbem.  But  for  all  these  injuries  the  elo- 
qoeaee  of  counsel  to  wbleb  defendant  ob- 
jects only  Indaced  the  Jury  to  allow  f 1,000— 
a  resiUt  wblcb,  in  our  opinion,  shows  that 
the  argument  did  no  baim,  far  the  dam- 
agea  we  clearly  aot  excessive. 

Tbe  otiier  remarks  of  cDunsel  to  which  be 
objected  axe  xaore  serious.  Ia  oommentlng 
opon  the  testimony  of  certabi  em^ftB  of 
defeDdaat  who  were  on  the  train  at  the  time 
of  the  tn^nr*  counsel  Cor  plaintiff  aaid, 
"Their  biead  and  meat  depends  on  tbe  fact 
that  they  did  blow  Che  whistle,  because  the 
law  lequlred  tbem  to  do  it,  and  tbe  rules  of 
tbe  oompany  required  Ibem  to  do  It,  and  if 
they  did  sot  do  it  their  company  was  liable, 
and  tbey  would  hiee  tbelr  JobL**  In  Jostlfl- 
eatlon  of  tbis  arigameat,  eonnsel  for  plaintiff 
say  that  tt  was  shown  tbat  these  witnesses 
were  emptoyAs  of  tbe  defendant  company, 
and  that  Its  rules  and  the  law  requited  tbem 
to  ring  the  bdl  or  aoond  the  wblstle  at  errery 
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crossing.  It  wu,  therefore,  they  say,  "cer- 
tainly not  Improper  for  counsel  to  call  at- 
tentlon  to  these  facts,  and  to  say  that  If 
these  witnesses  had  admitted  on  the  stand 
that  they  had  failed  to  perform  their  duty, 
snd  by  Reason  of  such  failure  made  the  com- 
pany liable  for  damages,  they  might  be  held 
accotmtable  for  it  by  the  company,  and  might 
lose  tbeir  Jobs."  If  coansel  had  said  no  more 
than  that,  thexe  would  have  been  nothing  In 
the  objection.  But  counsel  went  farther 
than  this.  He  did  not  stop  at  showing  the 
connection  between  the  witness  and  the  de- 
fendant company,  and  calling  attention  to 
the  r^nctance  which  It  might  naturally  be 
supposed  a  witness  would  have  to  testifying 
In  such  an  action  that  he  bad  been  guilty  of 
a  breach  of  duty  which  would  render  his  em- 
ployer liable  In  damages,  and  rn^ht  subject 
him  to  a  discharge  for  his  fault  Counsel 
had  the  undoubted  right  to  call  the  attention 
of  the  Jury  to  these  matters,  and  the  Jury 
had  the  right  to  consider  them.  But  counsel 
went  further,  and  stated  as  a  fact,  thoi^h 
there  was  no  evidence  to  show  It,  that  the 
bread  and  meat  of  these  witnesses  depended 
on  the  fact  that  they  did  blow  the  whistle, 
and  that  If  they  did  not  d6  so  they  would 
lose  their  Jobs.  In  other  words,  counsel  stat- 
ed, in  effect,  that,  if  these  witnesses  bad  not 
testified  tliat  the  whistle  was  blown,  they 
would  have  been  dlschai^ed  by  the  company, 
and  that  they  thwefore  testified  under  a  sort 
of  compulsion.  But  there  was  no  evidence 
that  this  was  true,  and  the  argument  waa 
impropa-  and  nnfaU:.  TbB  court  should  have 
mistalned  the  objection  to  it,  and  we  think 
he  erred  In  refusing  to  do  so.  East  Tenn.  R. 
Oo.  T.  Bayliss,  7Q  Ala.  466;  Qerman-Am.  Ins. 
Co.  V.  Harper,  70  Ark.  SOB,  67  S.  W.  755; 
Frescott  By.  Co.  v.  Smith,  70  Ark.  179,  67  S. 
W.  86S.  It  la  difficult  to  lay  down  an  exact 
rale  as  to  when  the  court  will  reverse  a  case 
on  account  of  an  Improper  argument  of  coun- 
sel for  the  successful  party.  That  must,  of 
ocmrse,  depend  upon  the  nature  of  the  argu- 
ment,  the  circumstances  under  which  It  was 
made,  the  action  of  the  trial  court,  and  the 
probable  effect  of  the  argument  upon  the 
verdict  of  the  Jury.  Now,  we  can  see  that, 
under  the  circumstances  here,  counsel,  by 
this  language,  may  have  Intended  only  in  a 
sort  of  dramatic  way  to  call  the  attention  of 
the  Jury  to  the  connection  between  the  wit- 
ness and  the  defendant  company.  The  pre- 
siding Judge,  who  most  necessarily  have 
some  discretion  in  the  matter  of  regulating 
ai^uments,  probably  so  understood  it,  or  he 
would  have  excluded  the  remarks.  Though 
we  think  the  argument  was  Improper,  yet 
we  do  not  think  that  either  the  argument, 
or  the  ruling  of  the  court  thereon,  was  so 
obviously  prejudicial  as  to  compel  us  to  re- 
verse the  case,  under  all  circumstances. 
Notwithstanding  that  we  disapprove  the  ar- 
gument, yet  we  stUl  have  the  discretion  to 
atfirm  the  Judgment,  if  convinced  that  It  Is 
right  and  that  no  prejudice  resulted.  Now, 


one  phase  of  the  evidence  does,  as  It  seems 
to  us,  show  clearly  that  the  employ^  In 
charge  of  the  train  were  guilty  of  negligence 
contributing  to  the  Injury.  Thae  were  two 
engineers  on  the  engine.  One  was  a  new 
man,  unacquainted  with  the  road,  and  the 
other  one  was  going  over  the  road  with  him 
to  point  ont  the  crossings  and  stoppli^ 
places.  These  two  mglneers  and  a  brake- 
man  testified  for  the  company.  It  appears 
from  their  testimony  that  as  the  train  round- 
ed the  curve,  and  they  came  in  sight  ot  the 
crossing  about  100  yards  ahead,  they  saw  the 
position  of  the  woman  and  the  horse.  The 
woman,  th^  say,  was  out  of  the  buggy,  and 
was  holding  to  the  bridle  at  the  head  of  the 
horse,  trying  to  restrain  blm.  The  horse 
seemed  to  be  frightened,  and  was  trying  to 
get  away.  One  of  the  employes  testified  that 
when  he  first  saw  the  horse  "he  seemed  to 
be  scared,  with  his  head  up,  and  piandng." 
Another  one  said:  "The  first  thing  In  my 
mind  was,  the  horse  was  trying  to  run  away. 
I  was  afraid  the  horse  would  run  away." 
There  was  a  slight  up  grade  there,  and  at 
this  time,  to  quote  the  language  ot  these  wit- 
nesses, the  engine  was  "working  steam,  mak- 
ing a  puffing  noise,"  as  It  approached  the 
woman  and  the  frightened  horse.  But  al- 
though these  employte  saw  that  the  horse 
was  frightened,  and  likely  to  run  away  and 
Injure  the  woman  and  child,  they  made  no 
attempt  to  stop  the  train  by  shutting  off 
steam  to  lessen  the  noise,  until  after  the 
horse  broke  and  ran  away.  On  this  point 
the  engineer  who  was  showing  the  other  over 
the  road  testified  as  follows:  "There  was  a 
child  in  the  rig,  and  when  the  horse  started 
to  run  away  I  was  afraid  the  ehUd  would 
get  killed,  and  I  hallooed  at  blm  to  stop,  and 
he  shut  off  steam  and  applied  the  brakes: 
but  before  we  could  get  stopped  the  woman 
was  up,  and  had  the  child  on  her  feet  and 
I  told  him  to  go  ahead."  On  b^g  asked 
whether  he  had  made  any  attempt  to  stop 
the  train  before  It  passed  the  croiralng,  he 
answered:  "Not  until  the  horse  started  to 
run  and  knocked  the  woman  down.  The 
woman  fell  when  the  horse  began  to  rear, 
and  the  wheels  of  the  buggy  went  or&  her, 
and  I  thongbt  that  the  child  would  be  kUled, 
and  told  the  engineer  to  stop,  and  he  shut 
off  steam  and  applied  the  air."  This  testi- 
mony, as  before  stated,  shows  that  these 
employ^  were  guilty  of  negligence  in  not 
making  some  effort  to  stop  the  train,  or  at 
least  In  not  shutting  off  steam,  and  thus  les- 
sening the  noise,  whm  they  saw  that  the 
horse  was  frightened  and  likely  to  run  away, 
and  that  the  woman  and  child  were  in  dan- 
get.  As  these  facts  were  shown  by  the  tes- 
timony of  the  employes  of  the  company,  if 
the  verdict  had  been  based  on  a  finding  that 
the  Injury  was  caused  by  this  negligence,  we 
should  have  felt  no  doubt  about  affirming  the 
Judgment,  notwithstanding  the  improper  ar^ 
gument  of  counsel.  Bat  an  examination  of 
the  record  shows  that  no  sach  qtwstton  as 
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tbls  TvaB  presented  to  tlie  jmy.  Tbe  plain* 
tiff  based  her  right  to  recover  solely  cm  tbe 
grotmd  that  the  employte  in  charge  of  the 
train  had  failed  to  give  the  signals  tat  the 
crossing  required  by  the  statute  and  ttiat  In 
consegncmce  thereof  she  was  Injured.  This 
Is  the  only  gnnmd  of  neg^l^nce  alleged  In. 
the  complaint,  or  presented  to  tbe  jury  by 
the  Instrnctlons.  and  the  only  dutrge  on 
•Kta<£b  the  d^radant  was  tried.  So  we  ean< 
not.  In  support  of  tbe  judgment,  constdv 
other  grounds  of  negligence  which  defoid- 
ant  has  not  been  called  upon  to  answer^ 

On.  the  question  of  whether  signals  wwe 
given,  upon  which  plaintiff  ba^ed  her  r^ht 
to  recover,  there  was  some  conflict  in  the 
evidence.  Tbe  two  en^eets  and  tbe  brak»- 
mnii  testified  that  the  slgnala  were  given, 
but  their  testimony  Is  not  quite  as  sattsfiic- 
tory  on  that  point  The  brakeman's  answer 
to  the  question  in  reference  thereto  was; 
"X  cannot  remember  tot  sure.  It  serans  that 
I  remember  that  the  whistle  was  sounded, 
but  I  cannot  say  for  sure  that  it  was.**  The 
answer  of  the  engineer  wbo  was  showing 
the  engineer  In  charge  over  tbe  road  to  tills 
question  was:  "No;  I  am  satisfied  that  be 
blew  tbe  whistle  for  the  crossing.  I  was  sit- 
ting in  front  of  him,  and  it  was  my  duty 
tc  learn  him  the  road,  and  I  would  motion 
for  him  to  pull  the  whistle,  and  he  would 
whistle."  Tbe  answer  of  tbe  ottio-  eng. 
neer  to  that  qnestlt^  was,  *Tes;  that  is 
my  best  knowledge."  Both  of  tbe  engineers 
were  examined  at  some  length  on  this  point, 
and  both  testified  that  tbe  whistle  was  blown; 
but  their  testimony  impresses  us  with  the  be- 
lief that  tibelr  reoollectlon  on  that  point  was 
not  quite  clear,  and  that  their  conviction 
that  the  whistle  was  sounded  arose  In  part^ 
at  least,  ftwm  their  knowledge  that  it  was 
their  custom  to  blow  whistles  at  crossings. 
On  the  other  side.  In  addition  to  tbe  plain- 
tiff, five  or  six  witnesses  testified  that  tbe 
whistle  was  not  Uown  for  the  crossing. 
The  testimony  of  sevwal  of  these  witnesses, 
none  of  whom  woe  interested,  was  that  they 
noticed  at  tbe  time  that  the  whistle  was  not 
blown,  and  on  that  account  they  testified 
positively  to  tint  tact.  One  of  these  witness- 
es was  put  on  the  stand  1^  tbe  defendant. 
Taking  the  whole  evidence,  It  seems  reason- 
ably certain  to  us  that  the  pr^pondarance  of 
tbe  evidence  was  in  favor  of  the  plaintiff 
on  flila  pctfnt,  and  that  the  finding  on  that 
point  was  rl^t  On  the  question  of  wheth- 
a  this  fsUnre  to  sound  the  whistle  was  tbe 
proximate  cause  a<  the  injury  O^ete  is  Toom 
for  donb^  but  the  decision  of  tUs  question 
depended  on  the  testimony  of  the  plaintiff, 
and  could  not  have  been  affected  by  the  ar- 
goment  above  noticed.  Counsel  for  api»d]attt 
baa  argued  with  mufdi  force  on  this  point 
that  the  failure  to  ring  the  bell  or  sound  the 
whistle  was  not  the  proximate  cause  of  tbe 
In^vry.  We  bare  felt  some  doubt  about  it, 
bat,  after  due  considmtlon  thereof,  we  think 
tbe  evidence  snffldent  to  sustain  the  vei^ 


diet   It  Justified  the  Jury  In  finding  that, 
by  reason  of  tbe  failure  of  tbe  company  to 
give  tbe  statutory  signals,  plaintiff  attempt- 
ed to  pass  a  crossing  while  a  train  hidden 
from  view  by  a  hill  was  rapidly  ai^roacb- 
Ing;  that  abe  narrowly  averted  a  collision- 
was  teken  so  unexpectedly  that  she  had 
barely  time  to  get  to  the  head  of  her  horse  in 
her  effort  to  restrain  him,  when,  frightened 
1^  the  train,  he  broke  and  ran  away,  throw- 
1  ing  her  down  and  injuring  her;  that  had  the 
]  signals  been  given,  she  could  have  made 
;  better  preparation  for  the  approach  of  the 
I  train,  and  probably  avoided  tbe  injury. 
;  There  is  nothing  in  tbe  evidence  to  show  that 
1  this  horse  was  vicious  or  easl^  frightened 
:  by  trslns,  beyond  tbe  fsct  that  he  ran  away 
I  oa  tbls  occasion.  But  the  circumstances  un- 
I  Aer  which  be  did  so  were  exceptional,  and 
such  as  mtg^t  frigbtm  even  a  gentle  horse. 
So  we  do  not  think  that  is  sufficient  to  show 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence in  driving  him  on  the  day  of  the  ac- 
cident 

We  are  fully  convinced  from  the  evidence, 
and  the  reasonable  amount  of  damages  as- 
sessed, that  counsel  tm  defendant  fully  up- 
held bis  tide  of  the  controversy  before  the 
Jury,  snd  that  no  prejudice  resulted  to  tbe 
'  defendant  on  account  of  ao^  ervot  of  the 
.  court  or  Improper  argument  of  counsel. 

The  Judgment,  we  tiiink,  is  right  and 
'  should  be  afilrmed.   It  Is  so  wdffied. 


i  ST.  LOUIS.  L  Bi.  &  S.  BT.  OO.  v.  WALLIN. 

(Sapreme  Court  of  Arkansas.  June  13,  1903.) 

MALICIOUa     PROSECUTION  —  WHAT  C0N3T1- 
TUTBS— ELEMENTS— INSTRUCTIONS'  OF 
I  PROSECUTING  ATTORNEY. 

1.  It  is  not  malicious  prosecution  for  one  to 
refer  charges  against  a  mtsoo  to  the  prosecut- 
ins  attorney,  and  follow  nls  instmctlona  In  lay- 

'  inor  the  matter  before  the  grand  jury. 

2.  Id  an  action  for  malicious  prosecntlon, 
:  plaintiff  must  prove  by  a  preponderance  of 
;  evidence  that  the  prosecutioD  was  instituted  or 
i  procured  by  defendant  without  probable  cause, 
I  that  defesdant's  motive  was  maliciouB,  and  tliat 
.  the  prosecution  terminated  in  his  acquittal  or 

discharge.  It  is  not  necessary  for  defendant  to 
I  prove  plaintiff's  guilt. 

]     Appeal   from    Circuit   Court,  Crittenden 

,  County;  Felix  G.  Taylor,  Judge. 

Action  by  Lucian  Wallin  against  the  St. 
LouIh,  Iron  Mountain  &  Southern  llallway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Dodge  &  Johnson,  for  appellant  H.  G. 
Caiambers  and  Wright  Peten  A  Wright  tar 
appellee. 

BATTLE,  J.  Lucian  Wallin  brought  an 
action  against  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Oomittny,  and  alleged  In 
his  complaint  that  the  defendant  falsely  and 
maliciously  procured  him  to  be  indicted  by 

■  i.  ijee  Malicious  Proaecution,  vol.  33,  Cent.  Dig, 
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the  xrand  Jury  of  CMttenden  county,  in  this 
state,  for  tbe  crime  oC  obtaining  money  un- 
der false  pretenses,  and  that  tlie  Indictment 
was,  by  leave  of  tbe  court,  dismissed  by  the 
pvoseentlDg  attorn^,  and  be  waa  dlscbar- 
sed,  and  tbat  by  reason  of  sudi  proeeeutkn 
he  bad  beea  damaged  In  the  sum  of  $45,330. 

Tlie  defendant  answered,  and  denied  all 
the  allegations  In  the  complaint  The  ^alft> 
tlft  recovered  a  Judgment  for  98,000^  and  the 
defendant  appealed. 

The  facts  in  the  case  are  substantial^  aa 
follows:  Appellee,  Wallin,  was  tbe  fore- 
man of  an  extra  gang  of  section  bands  ia 
tbe  employment  of  tbe  aM>ellant,  working 
upon  Hb  railroad  near  tiie  town  of  Gavin, 
In  tbe  county  of  CrltteBden,  la  tUs  state. 
His  doty  was  to  keep  a  roll  of  the  mm  In 
bis  gaag,  the  time  they  worhedt  and  report 
the  same  to  tbe  superintendent  and  divlsloa 
road  master  of  appellant  every  nii^t  He 
wa»  permitted  to  board  tbe  men,  and  did 
so,  and  was  allowed  to  farnlsb  them  with 
unytbing  they  needed,  and  charge  tot  tbe 
same  not  exceeding  60  per  cent  of  their 
wages.  At  tbe  ead  <^  each  month  he  made 
out  ttadr  respective  accounts,  and  sent  them 
to  the  propw  officer,  to  be  paid  wlien  tbe 
wagea  at  the  mm  were  due;  The  pay  roll 
made  out  according  to  his  r^rt  showed 
43  men  working  wider  him.  His  w«k  was 
unsatisfactory,  and  he  was  discharged  about 
the  20th  of  August.  1808.  About  tbe  15tb  ot 
September  following,  at  the  usual  time,  the 
paymaster  of  appellant  went  to  Gavin  for 
the  purpose  of  paying  Its  employte.  Only 
6  out  of  the  4&  men  appeared  and  claimed 
their  pay.  Twenty-one  of  them  never  claim- 
ed wages.  He  chafed  each  one  of  the  43 
men  with  various  sums,  amounting  in  the 
aggregate  to  $195,  which  he  claimed  was  due 
him  for  board,  and  was  afterward  paid  to 
him  tty  appellant  The  paymaster,  thinking 
thntthoFie  facts  were  fiUBpiclon8,rq;)ortedtbem 
to  tlie  general  superintendent  of  the  appel- 
lant, and  be  reported  them  to  Dlvlskm  Su- 
perintendent Moore  for  Investigation,  and  he 
directed  his  qiedal  agoit  Ol  D.  West,  to 
Investtgate  them,  which  be  did,  and  reported 
to  Moore,  and  be  referred  tbe  report  and 
nccompanylng  papers  to  Dodge  &  Johnson, 
the  general  attorneys  of  appellant,  for  their 
opinion,  which  they  received  and  examined. 
Shortly  thereafter  C.  D.  West  reported  to 
them  for  Inatructlons.  Mr.  Johnson,  whose 
instructions  he  asked,  testified:  "I  told  him 
1  had  no  Instmctions;  tbat  under  no  clrcum- 
staneee  would  the  railway  ctunpany  ar^r  a 
prosecution  of  Wallln;  tbat  under  no  dr- 
ciimstancPB,  as  far  as  the  railway  company 
was  eonoerned,  would  anybody  prosecute 
Wallln.  But  I  said  to  blm.  'ftCr.  West,  from 
the  examination  of  these  papers.  I  believe 
that  there  Is  Just  ground  for  laying  tiilB  mat- 
ter before  the  prosecuting  attorney  of  Crit- 
tenden county,  and  you  can  go  there  at  next 
term  of  court  and  lay  the  matter  before  Mr. 
ECillough,  but  under  no  circumstances  do  yoia 


proseeute  or  swear  out  any  warrant  against 

Wallin.'  " 

West  saw  O.  N.  KUlough,  who  was  i^ob- 
ecutlng  attrarney  at  that  time,  and  eom- 
meneed  tellii^  him  the  facts  that  be  had 
discovered  by  his  Investtgatlon,  what  Kll- 
lough  directed  blm  to  go  befwe  tbe  grand 
>m-y,  whlcb  he  did.  EOwrdy  tbereaftM'  tbe 
grand  jury  of  CrltteDdesi  county  retunied  in- 
to the  Crittenden  circuit  court  an  lndlctm«it 
i^alBst  a{q>eUee,  In  whlcli  it  aeeneed  him  of 
thA  crime  of  obtaining  m<Hi^  under  falae 
pretenses,  committed  as  foliowa:  "TSie  said 
Lttdan  Wallln  on  tbe  20th  day  «f  August 
1896,  in  the  county  ot  (Mttendra  aftoreaald. 
b^ng  then  and  there  an  euqriegrd  eC  the  St 
Lools,  Iron  Mountain  A  Sentbem  Railway 
Company,  a  corporation,  falsely,  (raudnlently, 
fekmlously,  and  designedly  did  ^teskd  and 
r^srcamt  to  saU  St  Umls,  Iron  Mountain  & 
Southern  Hallway  ODapany.  a  corporation, 
that  John  Sndth  was  an  emq^oyft  of  the  said 
St  Lonls,  Iron  Meontaln  ft  Sontbem  Bail- 
vray  Oonq^niri  a  cotpocatloi^  and  did  frta- 
ttloaaly,  fraudulently,  and  designedly  collect 
and  obtain  from  the  said  St.  Laola,  Iron 
Mountain  ft  Sootbetn  Railway  Company  tbe 
sam  of  elghty-foor  dollars  as  boasd  fbr  tbe 
said  John  Smith.  Whereas,  In  truth  and  in 
fact  the  said  John  Smith  was  aot  an  em- 
ploye of  tbe  at  Lonli^  Iron  3f  ovotalB  ft  Soutii- 
em  Railway  Oompauy." 

At  a  term  of  the  cireoit  eoort  aext  there- 
after held,  the  pnisecntlac  attocaey,  with 
leave  of  the  conrt,  entered  a  a(fle  ^weqnl  in 
the  case,  and  the  accusattoa  against  tbe  ap- 
pellee was  SQbmitted  to  the  grmid  Jury  of 
that  tena,  and  It  failed  to  indict  ud  appel- 
lee waa  diacharged. 

Among  tbe  iastrucUoMi  glvm  to  the  Jury 
by  the  court  ovo  the  obJeetloDS  of  the  appe- 
lant were  tbe  follovrlng: 

"(13)  If  you  find  from  the  evidence  that 
the  defendant  company  aathorlECd  and  direct- 
ed G.  D.  West  to  report  the  efaaigas  against 
Wallin  to  the  prosecating  attorney,  and  that 
tbe  prosecuting  attorney,  wittioat  iovestiga- 
tioa,  ref^red  than  to  the  geaml  J«ry.  and 
thereopen  West  went  before  the  grand  Jury 
and  procured  tbe  indictment  agatDsrt  the 
plaintiff,  tiien  such  acts  of  West  wcse  in  tbe 
range  of  his  emplt^ment  aaA  the  defendant 
woifld  be  terqiansitale  tor  ttae  same,  as  its 
agent 

"(14)  If  you  find  that  the  defendant 
through  ito  in*ope'r  officers  and  agents,  refers 
red  tbe  charges  against  the  f1alB4ttr  t»  Col. 
B.  S.- Johnson,  tiielr  attorn^  at  Uttle  Re^. 
and  tbsit  West  was  directed  to  report  fia  him 
and  obey  hta  inetmcttona,  and  if  yon  fntiier 
find  that  Col.  Johnson,  as  tbe  attorney  and 
agent  of  the  defendant,  sent  C.  D.  West  to 
the  proeecutlog  attorney,  under  instmctieas 
to  l»y  tbe  facts  before  Um,  and  that  West 
did  repwt  to  the  prosecuting  attorney,  who 
directed  him  to  go  before  tbe  grand  Jury, 
which  West  accordingly  did,  and  pvocored  an 
indictment  against  tSie  plahMlff,  mder  these- 
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Ondings  of  fftct  the  defendant  woirid  bft  Ub- 
ble  f  or  an  tiw  acta  of  West  in  tbe  matter  aa 
tlieir  a^ent." 

In  these  instructioDB  tlie  court  told  the 
Jury  tliat  appellant  was  cosponoible  for  tke 
acts  of  West  If  tbey  found  certain  facts  men- 
tioned therein.  In  what  way  was  It  respon- 
sible? From  the  Instractknu^  the  Jtur  might 
reasonably  have  inferred  that  appellant  was 
guilty  of  a  maUclotu  prosecution  without 
probable  cause,  If  such  facts  existed.  Ttiat 
is  not  true.  No  one  would  hare  been  made 
liable  In  any  manner  by  West  going  before 
the  grand  Jury  and  stating  all  the  Cacts  In 
relation  to  the  charge  onder  inTestigationr 
within  bis  knowledge^  and  nothing  more.  In 
that  case  he  would  hare  dtme  his  duty.  It 
was  tor  the  grand  jury,  under  the  adirlce  of 
the  prosecoting  attorney  or  charge  of  the 
court,  to  determine  from  the  evidence  wheth- 
er the  appellee  should  be  Indicted.  For  the 
dischai^e  of  that  duty  the  appeUant  or  West 
was  not  reqponsible. 

In  these  instructions  the  court  Tlrtually 
told  the  jury  the  appellant  was  liable  if  they 
found  as  therein  stated,  notwithstanding  they 
found  that  Its  proper  offlcers  and  agents  re- 
ferred the  charges  against  the  irialntia  to 
Col.  B.  8.  Johns^  tb^  attorn^  at  Little 
Rock,  and  Aat  West  was  directed  to  report 
to  blm  and  obey  his  instructions;  and  that 
CoL  Johns  on,  as  tbe  attorney  and  agent  of 
the  defendant,  sent  O.  D.  West  to  tbe  prose- 
cuting attumey.  under  Instructions  to  lay  the 
facts  before  him,  and  West  did  so,  and  fol- 
lowed hia  dliectlons.  In  this  the  court  eixed. 
If  West  laid  the  facts  before  the  prosecuting 
attorney,  aad  followed  his  instructions,  nei- 
th«  he  nor  appellant  would  bare  been  liable 
in  damages  to  any  one.  He  would  have  been 
juBtifled  in  acting  upon  the  advice  or  direc- 
tions of  the  prosflcntliiflt  atteincv.  Kansas 
&  Texas  Coal  Co.  ▼.  Oalloway  (Ark.)  74  & 
W.  521. 

The  court  further  Instructed  the  Joxy  as 
follows:  "The  legal  presumption  of  inno- 
cence Is  to  be  regarded  by  the  Jury  in  ernry 
case  as  a.  matter  of  evidence,  to  the  benefit 
of  which  tbe  party  Is  entitled."  The  object 
of  tbds  Instruction  la  doubtful.  The  jury 
prolwbly  unAeistood  It  to  mean  that  appel- 
lee was  presumed  b»  be  Innocent  of  tbe  crime 
for  which  he  was  indicted  hy  tbe  Orittendan 
grand  Jnry  until  the  contrary  appeared  fas 
he  was  tbe  only  party  who  was  accused  of  a 
crime),  and  that  it  waa  neeessary  for  appeK 
lant  to  prove  that  he  waa  snUty  of  the  orlme 
in  order  to  defeat  his  recovery  in  this  action. 
That  la  clearly  and  anquaatioDably  wroug. 
In  every  action  for  maJIcIotn  prosecution  for 
a  crime,  the  plaintiff  must  prove,  by  a  pre- 
ponderance of  evidence,  before  he  can  recov- 
er, <1)  that  the  prosecution  was  Instituted  or 
procured  try  tbe  defendant  wliliout  any  pn^ 
able  cause  therefor;  (2)  that  the  motive  In 
institutiog  or  procuring  It  was  maUdou8;aDd 
(3)  that  the  prosecution  was  terminated  In 
the  acquittal  or  discharge  of  the  accused. 


i7» 

The  verdict  of  the  jury  waa  not  lustained 
by  sufficient  evidence.  West  appeared  be* 
fore  the  grand  jury,  but  there  la  no  evidence 
that  he  testlfled  falsely,  that  he  misrepre- 
sented the  tacts,  or  that  he  wltbhdd  from 
the  Jury  any  material  fact  within  bis  knowl- 
edge. It  Is  ttie  duty  ia  every  man  to  report 
to  tbe  proper  grand  Jury  facts  within  his 
knowledge  tending  to  prove  the  commlsalon 
oC  a.  felony.  There  la  nothing  to  show  that 
West  or  appellant  did  more  than  that  In  this- 
caaa> 

BereBBaA  and  Bounded  for  a  asw  trlaL 


RAM8BT  *  Baa  v.  CAPBHAW. 

(Supreme  Court  of  ArkansaB.   June  6,  190S.)- 

RBPLBVIN— RECOUPMENT— DAHAQBS^LOSS  OF 
PBOPITS—BVIDBNCB— ALTERATION  OF 
WRITTEN  INSTRUMENT. 

1.  Iq  replevin  for  sawmill  machinery  sold  to- 
df>f eDdant  onder  a  contract  that  he  Bhonld  pay 
for  the  same  by  the  sawing  of  lumber  wnich 
plaintiffs  agreed  to  funiish,  and  which  defendant 
was  to  saw  at  a  specified  price,  which  netted 
tlim  per  1,000  feet,  defendant  could  recoup 
damages  which  he  had  suffered  by  losa  of  profit 
resulting  from  plaintlffi^  refusal  to  carry  out 
their  agreement 

2.  Defendant  purchased  machia^,  giving  the 
seller  hia  notes  therefor.  At  the  time  of  tbe 
purchase  he  entered  Into  an  agreement  with 
plaintiffs  whereby  the  latter  were  to  fumlrii 
him  timber,  which  he  was  to  saw  at  a  specified 
price,  aud  plaintiffs  were  to  deduct  sufficient 
from  the  price  to  pay  the  seller  for  the  ma* 
chinery.  The  notes  and  lien  of  the  seller  ou 
^e  property  were  subsequently  assigned  to 
plainraEs,  who  thereupon  refused  to  continue  to 
carry  out  their  part  of  the  agreement.  Held, 
in  replevin  by  plaintiffs  for  the  value  of  the 
machinery,  that  defendant  could  show  the  agree- 
meut  between  hiujself  aud  plaintiffs  as  to  the 
manner  of  payment  for  the  machinery,  though 
no  mention  of  such  agnemoit  appeared  on  the 
face  of  the  notep. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Geo.  W.  Chapline.  Judge. 

Action  by  J.  J.  Bamsey  &  Bro.  against 
W.  A.  Capshaw.  From  a  judgment  for  de- 
fendant, plaintiffs  appeaC  AfHrmed. 

J.  J.  Bamsey  &  Bro.  commenced  an  action 
of  replevin  tai  the  Monroe  dicuit  court 
against  W.  A.  Oaprtaw  to  zeeover  the  poa- 
session  of  certain  sawmill  machinery,  of 
which  they  allied  be  held  unlawful  pooaes 
Bkm. 

The  defendant  answered  and  alleged: 
"First  That  tbe  plaintiffs  are  not  the  own- 
ers <tf  the  pr^er^  described  in  the  com- 
plaint or  that  the  plaintiffs  are  entitled  to 
the  possesslaoi  thereof,  and  denies  any 
Icnowledge  or  informatton  of  sneb  ownodilp 
Bufflclent  to  form  a  belief. 

"Denies  thst  he  Is  In  onlawfol  possession 
of  said  propwty.  or  any  part  thereof,  and 
denies  tiiat  he  mdawfully  detains  property 
from  the  plaintiffs,  as  is  alleged  in  the  com- 
plaiut 

"Second.  For  fartber  defense  defradAnt 
aUegea:  That  on  or  about  the  let  day  of 
January,  1900,  he  entered  Into  •  eoiUruti 
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wltib  tl^e  plalntUfo  to  pay  to  them  tbe  sum  of 
$8^.28,  for  tbe  purcliaae  money  of  the  prop- 
erty  described  in  the  complahat  (tbe  same 
being  a  sawmill  outfit),  and  other  mon^jr 
adTQDced  and  to  be  advanced  by  tbe  plain- 
tiffs. 

"That  since  that  time,  on  dlffwent  days, 
be  has  paid  to  plaintiffs  qpon  said  Indebt- 
edness the  sum  of  $542.46,  by  the  sawing  of 
lumber  ftw  tbe  plalntlffB  nndor  a  contract 
That  at  the  same  time  and  date,  end  as  a 
part  of  said  contract,  tbe  plaintiffs  entered 
Into  a  contract  with  defendant  to  furnish 
defendant  1,000,000  feet  of  oak  timber,  to 
be  sawed  by  the  defendant  for  the  plaintiffs 
at  an  agreed  price  of  $6.26  per  thousand  fee^ 
as  a  means  by  which  the  defendant  conld 
pay  for  said  sawmill..  That  tbe  plaintifFs 
failed  and  refused  to  comply  with  their  con- 
tract by  furnishing  to  blm  said  1,000,000  feet 
of  timber  to  be  sawed  at  said  price,  except  a 
portion  thereof. 

"The  defendant  alleges  and  will  show  that 
after  plaintiffs  had  furnished  a  portion  of  the 
timber  agreed  upon  to  be  sawed,  to  wit, 
about  500,000  feet,  the  plaintiffs,  in  rlola- 
tion  of  their  contract  with  the  defendant, 
refused  thereafter  to  furnish  Oie  balance  of 
said  timbor  for  defendant  to  saw  for  them, 
although  d^endant  has  been  at  all  times 
ready  and  willing  to  perform  liis  contract 
in  reference  thereto,  and  demanded  of  plainr 
tiffs  that  said  contract  to  furnish  said  tim- 
ber be  complied  with.  The  defendant  statea 
that  he  is  now,  and  has  been  at  all  times 
since  enterii^  into  said  contract,  prepueA 
to  carry  out  contract  with  tbe  plaintiffs  in 
the  sawing  of  said  timber  for  tiiem,  which 
fact  the  plalntlffB  well  know;  but  the  plain- 
tiffs have  willfully  declined  and  refused  to 
comply  with  their  said  contract;  as  hertin- 
above  stated. 

"Tlie  defendant  states  that  there  was  a  net 
profit  to  him  under  saM  contract  with  the 
plalntlffB  In  the  sawing  of  said  timber  of 
the  sum  of  92.00  per  thousand  feet  and  he 
alleges  that  he  is  mtitled  to  recover  from  the 
plaintiffs  said  sum  <tf  92  per  thousand  feet 
for  such  portion  of  the  timber  which  the 
plaintiffs  refused  and  declined  to  deliver  to 
him  under  said  oontzaet,  to  wit,  500,000 
feet 

"The  defendant  states  tiiat  after  allowing 
tbe  plaintiffs  the  sum  of  fB42.8S,  the  balance 
due  plaintiffs  from  defendant  at  the  time 
plaintiffs  violated  tlielr  contract  with  de- 
fendant as  herein  stated,  when  th^  refused 
to  sllow  defendant  to  cnt  said  timber,  and 
refused  to  furnish  him  wltb  said  timber  to 
be  cut  for  them  under  said  contract  and 
agreement  there  is  due  defendant  from  the 
plaintiffs  the  sum  of  9657.17,  wherefore  de- 
fendant prays  Judgment  for  said  sum  and 
costs." 

Plalntilfs  reidled,  and  denied  the  allega- 
tions of  the  answer,  and  demurred  to  the  sec- 
ond paragraph  of  tbe  same.  The  demuner 
was  overruled. 


The  Jury  Impaneled  to  try  the  Issues  in 
the  action  returned  a  verdict  In  favor  of 
the  defendant  Judgment  was  raidmed  bc- 
cordlngly,  and  plalntiiEs  appealed. 

On  tbe  29tb  day  of  S^tember,  1889,  James 
A.  Sain  purchased  of  tbe  Southern  Engine 
A;  Boiler  Works  tlie  property  In  controversy, 
on  condition  that  the  titie  to  tiie  same  should 
remain  in  tbe  vendor  until  the  purchase  mon- 
ey was  paid.  Three  notes,  in  which  tbe  con- 
dition <^  tile  Bale  was  recited,  were  executed 
by  the  purchuer  to  the  vendw.  Sato  sold 
the  property  to  the  appellee  on  the  same 
condition.  On  the  0th  of  June,  1900,  appel- 
lants purchased  two  of  the  notes— the  other 
havii^  been  paid— and  the  Southern  Engine 
A  BoQa  Works  transferred  the  same  to 
them  by  an  Indorsement  thrawm  as  follows: 
"Far  value  received  we  hetdsy  transfer  the 
wlthto  note  to  J.  J.  Ramsey  ft  Brother  to- 
gelOier  ^ith  all  our  right  and  title  to  this 
propert7,  without  recourse  on  us  at  law  or  to 
equity.  This  June  0th  1900.  [Signed]  South- 
ern Engine  &  Boiler  Worlcs.  B.  Burkitt 
Secy."  By  virtue  of  this  pordiase  and 
transfer,  appellants  claim  possesion  of  the 
proper^  to  controversy;  alleging  that  tbe 
notes  ue  unpaid.  The  question  In  the  case 
is,  have  the  notes  been  paid? 

Evidence  was  adduced  to  the  trial  tmdtog 
to  prove  the  following  facte: 

Appellante  wm  the  oman  of  640  acres 
of  timbered  land  to  Slonroe  county,  in  this 
state.  They  were  dealers  to  hardwood  lum- 
ber, rough  plow,  wagon,  and  chair  material, 
with  their  home  <^ce  to  ShelbyvUle,  Ey. 
They  were  anxious  to  have  tlie  oak  ttmbw 
on  their  land  sawed  toto  such  material  aa 
they  handled.  They  establlslied  a  brandi 
ofike  to  Brlnkley,  to  this  state,  with  TbomM 
Jesse  as  their  general  agent  and  managor. 

Jesse  wait  to  J.  A.  Sato  about  the  1st  of 
September,  1888,  and  asked  him  to  take  a 
contract  to  saw  1,000,000  feet  of  oak  timber 
tcT  the  plaintiflB.  Sato  told  Jesse  that  he 
did  not  own  a  sawmill,  and  had  no  money  to 
buy  one.  Jesse  said  to  Sato  that.  If  he 
would  agree  to  cut  that  amount  of  timber 
for  the  appellante,  they  •wmlA  pay  him  93.75 
per  thousand  feet  to  saw  It  and  92.50  pa- 
thousand  feet  to  haul  It  out  of  tbe  woods  to 
the  mill.  He  furthor  proposed  to  Sato,  at 
the  same  time,  to  fnmldi  him  with  money  to 
pay  his  expenses  to  Jackson.  Tenn.,  to  get  a 
wiwmlU  from  tbe  Southern  Engine  ft  Boiler 
WoAs,  and,  If  he  would  buy  tiie  mill,  that 
the  appellante  would  advance  9000  for  Sain  to 
tbe  oigtoe  and  txriler  wmrks  people,  and  tibat 
If  Sato  did  not  buy  the  sawmill,  and  did  not 
close  tiie  trade  with  them,  Sato  would  not 
owe  the  aj^llante  anything  on  account  of  bis 
expenses  In  maUng  tue  trip. 

"Sato  went  to  Jacksm,  Tenn.,  and  bonght 
tbe  sawmill  outfit  pursuant  to  Jesse's  re- 
quest Before  going,  Sato  and  Jesse  made  a 
contract  covering  tbe  pmchase  of  tiie  mill, 
bow  It  was  to  be  paid  tar,  and  what  the  ap- 
pellante were  to  do.  Tbc^  were  to  cat  1.000  ■ 
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000  feet  of  timber  on  their  land  In  Monroe 
county.  Sain  was  to  haul  It  to  the  mill  and 
saw  It  at  the  rate  or  price  proposed;  and 
appellants  were  to  pay  the  amount  dne  there- 
for, as  the  same  was  done,  to  the  Southern 
Knglne  A  Boiler  Works,  In  part  payment  of 
the  debt  contracted  by  the  purchase  of  the 
sawmill,  until  the  same  was  paid.  It  was 
also  agreed  that  all  money  loaned  to  Sain, 
or  advanced  to  him,  to  defray  the  expenses 
of  mnnlng  the  sawmill  and  hauling  the  tim- 
ber,  should  not  be  collected  or  deducted  out 
of  the  money  due  on  the  contract  of  sawing 
and  hauling  until  after  the  sawmill  debt  was 
paid  in  full.  Not  only  this,  but  It  was  ex- 
pressly agreed  that  the  appellants  would 
advance  such  money  to  Sain  as  was  neces- 
sary to  pay  the  bands  and  running  expenses 
of  the  sawmll],  and,  as  stated  above,  this 
wus  not  to  be  paid  until  after  the  debt  due 
for  the  machinery  and  sawmill  outfit  was 
fully  paid. 

"Sain  bought  the  sawmill  outfit  from  the 
Southern  Engine  &  Boiler  Works  after  this 
agreement  was  made,  on  a  credit,  and  on 
condition  that  the  title  to  the  same  should 
remain  In  the  vendor  until  the  purchase 
money  was  paid,  erected  bis  sawmill  plant, 
and  went  to  work  sawing  and  hauling  the 
oak  timber,  and  coutlnued  operating  the  mill 
under  his  contract  until  January,  1900. 

"The  repi-eseutative  of  the  Southern  Bln- 
glne  A  Boiler  Works  brought  the  notes  for 
the  purchase  money  to  Brinkley,  pursuant 
to  Saln'a  request,  to  have  Sain  sign  them. 
When  he  came  to  Brinkley  with  the  notes 
for  Sain  to  sign,  Jesse,  Sain,  and  the  agent 
of  the  engine  and  boiler  works  talked  about 
the  contract  of  appellants  and  Sain  Jeesp 
refused  to  reduce  It  to  writing,  and  Sain  did 
not  sign  the  notes. 

"About  the  1st  of  January,  1900,  Sain  ex- 
plained to  appellee  the  terms  of  bis  contract 
with  appellants,  and  informed  him  that  Jesse, 
theli-  agent  had  neglected  to  reduce  it  to 
writing,  and  offered  to  sell  the  mill  to  him 
(appellee).  They  (appellee  and  Sain)  then 
went  to  Jesse,  and  he  explained  the  contract 
he  and  Sain  had  made,  and  told  appellee 
that  appellants  would  be  glad  to  make  the 
same  contract  with  him.  They  agreed  upon 
terms,  and  made  the  same  contract  that  Sain 
made,  except  appellee  nsf^umed  the  Indebted- 
ness of  Sain  to  appellants,  which  extended 
from  about  the  1st  of  October,  1899,  to  the 
Ist  of  January,  1900,  and  amounted,  as  they 
agreed,  to  $385.28;  and  they  stipulated  that 
it  should  be  paid  In  the  same  manner  Soln 
undertook  to  pay  It— that  Is  to  say,  out  of 
the  amount  earned  by  hauling  and  sawing 
under  their  contract,  and  after  the  full  pay- 
ment of  the  amount  contracted  to  be  paid 
for  the  machinery. 

'Thereiqwn  appellee  purchased  the  machin- 
ery from  Sain,  and  agreed  to  assume  his  in- 
debtedness therefor,  and  thereafter,  on  the 
10th  day  of  January.  1800,  be  and  Sain  ex- 
ecuted the  notes  to  Sonttaem  Engine  ft  Boiler 
TO  8.W.-«1 


Works  for  the  price  of  the  machinery;  dat- 
ing them  the  29th  of  September,  1809,  the 
day  of  the  purchase  by  Sain.  The  notes 
were  indorsed  as  follows: 

"  'We  hereby  release  J.  A.  Sain  from  pay- 
ment of  the  within  note  by  W.  A.  Capshuw 
assuming  same  and  taking  the  place  of  J. 
A.  Sain,  but  in  so  doing  It  Is  fully  understood 
and  agreed  that  we  do  not  release  our  title 
retained,  or  In  any  way  damage  our  lien  on 
the  machinery  and  property  for  the  purchase 
money,  which  Is  not  to  be  released  till  the 
notes  are  paid  up  in  fulL  This  Jan'y  11th. 
1900.   Southern  Ekiglne  ft  Boiler  Works. 

"  'I  tally  agree  to  above  and  assume  pay- 
ment T!bl8  Jan'y  11*  1900.  W.  A.  Oap- 
Bhaw.* 

"Appellee  took  possession  of  the  machinery 
and  operated  it  until  the  10th  of  August, 
1900,  when  appellants  refused  to  allow  him 
to  saw  any  more  lumber  for  them,  and  or- 
dered him  to  close  the  mill.  He  was  com- 
pelled to  discharge  his  employes  and  cease 
operatlug  the  machinery,  because  he  had  not 
the  timber,  and  could  not  get  it  to  saw,  and 
he  could  not  find  a  sale  for  lumber.  He  had 
up  to  this  time  sawed,  under  bis  contract. 
670,726  feet,  and  427,274  feet  still  remained 
to  be  hauled  and  sawed.  He  had  earned  $2 
per  thousand  feet,  net  profit,  and  would  have 
continued  to  earn  it  If  he  had  beeu  permit- 
ted to  do  so.  The  amount  of  profit  earned 
and  that  be  could  have  earned  by  the  per- 
'ormance  of  his  contract  with  appellants  was 
•nore  than  sufficient  to  pay  the  notes  for  the 
purchase  money.  He  offered  to  perform  his 
contract,  but  appellants  would  not  allow  him 
to  do  BO." 

Other  evidence  tending  to  sustain  appel- 
lants' clnim  was  adduced,  bat  It  Is  unneces- 
sary to  say  anything  about  it  In  this  opinion. 

The  following,  with  other  instructions,  were 
given  by  the  court  to  the  jury  over  the  ob- 
jections of  appellants: 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  sum  of  money  due  the  defendant 
under  his  contract  with  the  plaintiffs  was 
by  agreement  with  Jesse  to  be  used  and  ap- 
plied to  the  payment,  first  of  the  notes  giv- 
en for  the  machinery,  and  that  such  sum, 
at  the  commencement  of  the  suit,  or  demand 
of  delivery  of  the  property,  was  sufficient 
to  pay  off  the  notes,  your  verdict  will  be  for 
Oie  defendant. 

"(8)  If  the  Jury  believe  from  the  evIdencL' 
that  the  plaintiff,  through  his  agent  Jesso. 
entered  Into  a  contract  with  the  defendant 
to  furnish  him  one  million  feet  of  timber, 
to  be  hauled  and  sawed  by  the  defendant 
and  that  the  defendant  was  carrying  out  his 
contract  and  that  the  plaintiff,  without  fault 
on  the  part  of  the  defendant  and  over  the 
objections  of  the  defendant  ordered  the 
defendant  through  his  ogent.  not  to  com- 
plete his  contract,  and  that  the  plaintiffs  at 
any  time  notified  the  defendant  not  to  com- 
plete his  contract  in  the  sawing  of  the  bal- 
ance ot  said  timber,  the  defendant  would  be 
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entitled  to  recover  in  this  action  from  tbe 
plalntlfTs  such  sum  as  he  would  have  earned 
aa  a  proflt  under  the  contract,  provided  the 
same  exceeds  tbe  amount  due  the  defendant 
to  ^afntlffs  on  notes  and  accounts." 

a  F.  Greenlee,  tat  appellants.    M.  J. 

Manning,  for  appellee. 

BATTLE,  J.  (after  stating  tbe  facta).  The 
toss  of  profits  sustained  by  appellee  on  ac- 
count of  the  failure  of  appellants  to  perform 
tbeir  contract  with  him  was  the  direct  re- 
sult of  such  uonperformance,  was  reasonably 
within  tbe  contemplation  of  the  parties,  and 
was  sufficient  to  defeat  appellants'  right  to 
recover  in  this  action,  provided  tbe  same  was 
equal  to  or  exceeded  tbe  amount  due  on  tbe 
notes  given  for  the  property  In  controversy. 
Ames  Ironworks  v.  Rea,  56  Ark.  450,  19  S. 
W.  1068;  Glbney  v.  Turner,  52  Ark.  117,  12 
S.  W.  201;  Bailway  Co.  v.  Beard,  66  Ark. 
809,  19  S.  W.  D23;  and  Id.,  60  Ark.  ISl.  29 
S.  W.  146. 

Appellants  say  that  "It  was  error  to  admit 
testimony  to  prove  that  the  purchase  money 
was  to  be  paid  in  a  different  way  from  what 
is  shown  on  tbe  face  of  tbe  notes."  This 
testimony  was  not  admitted  for  tbe  purpose 
of  varying  or  contradicting  the  contract  evi< 
denced  by  tbe  notes,  and  did  not  do  so. 
There  were  two  contracts.  One  was  made 
with  tbe  Southern  Engine  &  Boiler  Works 
and  is  evidenced  by  the  notes.  The  other 
was  with  tbe  appellants,  and  is  not  in  writ- 
ing. The  testimony  was  admissible  to  prove 
what  It  was. 

Tbe  evidence  was  sufficient  .to  snstaln  the 
verdict  of  tbe  Jury. 

We  find  no  error  In  the  proceedings  of  tbe 
circuit  court  prejudicial  to  appellants. 

Judgment  affirmed. 


BOOZEB  r.  TEKBSLL,  Oommisrioner,  et  al. 
(Supreme  Court  of  Texas.  June  26,  1903.) 

SCHOOL  Z<ANDS— SALE— LAND  GOMMISSIONSR— 
DUTIES— MANDAMUS. 

1.  Mnndamits  will  not  be  grauted  against  a 
land  commissioner  to  compel  blm  to  sell  to 
relator  ceLtain  Bchool  lands  previously  sold  to 
anottier  on  the  ground  that  such  prior  pur- 
chaser was  a  minor,  and  that  the  sale  to  htm 
was  thfrefore  void,  where  compliance  with  re- 
lator's di'inand  would  require  the  commissioner 
to  determine  tbe  question  of  fact  as  to  aucb 
miDoiity. 

Application  by  N.  F.  Boozer  for  pwmlsston 
to  flip  a  petition  for  mandamus  against  J.  J. 
Terrell,  land  cnmmistioner,  and  others.  Ap> 

plication  denied. 

James  &  Yelser,  for  relator. 

WILLIAMS,  J.  The  application  In  this 
case  seeks  a  mandamus  to  compel  the  Com- 
missioner of  tbe  General  Lend  Office  to  sell 
to  appHcant  certain  school  land,  although  it 
nad  been  prevlonsly  sold  to  one  Almond, 
vblcli  sale  Is  In  ssod  standing;  on  tiie  groond 


that  AluMmd,  when  be  purchased,  was  a  mi- 
nor, and  the  sale  to  him  void.  In  order  for 
tbe  commissioner  to  have  complied  with  ap- 
plicant's demand,  be  would  have  had  to  in- 
vestigate and  determine  the  question  of  fact 
as  to  minority.  The  statute  confers  no  soch 
power  and  Imposes  no  such  duty,  and  conse- 
quently it  cannot  be  held  that  the  officer  has 
refused  to  perform  a  duty,  and  Is  therefore 
subject  to  the  writ  Applicant's  remedy,  If 
he  has  acquired  a  right,  is  not  by  mandamus 
in  this  court 

Tbe  iiMtlon  for  leave  to  file  tike  SM^cntJon 
is  therefore  OYtxraleiL 


WBSTBBN  TTNION  TBLBQBAPH  Oa  T. 

WILSON. 

(Supreme  Court  of  Texas.  June  36,  1903.) 

TBLEORAH— HBGUOKNT  FAILURH  TO  DRUV- 
BRr-SPECIAL  DAHAOBS— WHAT  (XmflTX- 
TUTHS-NOTICJB  TO  COMPANY. 

1.  There  is  no  presumption  that  an  uncle 
will  suffer  mental  anguish  from  the  failure  to 
attend  his  niece's  funeral,  and  hence,  in  the 
abeence  of  notice  to  the  company  of  such  prob- 
able consequences,  it  Is  not  liable  to  him  for 
negligent  delay  In  ddlverlng  a  telegram  an- 
nouncing the  death,  whereby  nls  attenoanoe  wm 
pre\'euted. 

2.  festal  anguish  arising  to  the  recipient  of 
a  telegram  from  negligent  delay  in  its  delivery, 
whereby  he  is  prevented  from  comforting  his 
sister  on  the  occarion  of  tbe  burial  of  ber  child, 
is  not  an  element  of  damages  recoverable  from 
the  company,  in  the  absence  itf  notice  of  Its 
probable  occnrroice. 

Certified  Questions  fn»n  C!ourt  of  CiTU  Ap- 
peals ol  First  Supreme  Judicial  District 

Action  by  L.  W.  Wilson  against  the  West- 
ern Union  Telegraph  Company.  Jndgmrat 
for  plaintiff,  and  defendant  appealed  to  tbe 
Court  of  Civil  Appeals,  Fbst  District,  which 
certlfles  questions  to  the  Supreme  Court 
Qoestlons  answered. 

Geo.  H.  Fearons,  Young  &  Stincheomti,  and 

N.  L.  Llndsley,  for  appellant 

WILLIAMS,  J.  Certified  qnestions  from 
the  Court  of  avil  Appeals  for  tite  First  Dis- 
trict as  follows: 

"On  March  11,  1002,  G.  L.  Wilson  sent 
from  Dallas,  Texas,  to  L  W.  Wilson  at 
Troupe,  Texas,  a  telegram  reading  as  fol- 
lows: 'Baby  win  die.  Ethel  very  danger- 
ous. Come  at  once.  [Signed)  C.  L.  Wilson." 
Tbe  defendant  telegraph  company  was  paid 
therefor  the  full  rate,  and  undertook  to  make 
prompt  delivery  there(^.  The  Ethel  men- 
tioned in  the  telegram  was  a  sister  of  L,  W. 
Wilson,  and  the  baby  therein  mentioned  was 
ber  female  infant  less  than  three  days  old. 
which  be  had  never  seen.  Both  were  dan- 
gerously 111.  Tbe  telegraph  company  had  n» 
notice  of  tbe  relatlonsiiip  eaJstlng  between 
tbe  parties,  or  what  consequences  would 
probably  result  from  a  Cailnre  to  promptly 
deliver  It,  except  what  It  was  chargeable 
with  by  the  terms  of  tbe  message.  Ctai  the 
day  ttie  message  was  sent  the  baby  died,  and 
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wu  fewried  la  Dallas  en  tbe  next  day.  SSie 
telegram,  Ibough  sent  from  Dallas  at  2:85  p. 
m.,  did  not  reatA  appellee  ontU  8  o'do^  on 
tbe  morning  of  the  next  day,  and,  tboogb  he 
took  the  Qnt  train  for  Dallas,  he  did  not 
arrlTe  mtll  nfter  the  bmlal  of  tbe  baby.  He 
coidd  and  vonld  liaTe  gone  In  time  bad 
the  menage  been  delivered  promptly.  Ba 
brought  this  mlt  against  tta  tdegraph  ocmi* 
pany  to  leoiver  damages  for  mental  angnlali 
sitfered  by  him  as  a  result  of  hla  failure  to 
be  present  at  the  burial  of  the  dilld  and  by 
reason  of  his  Inability  to  be  present  and  ren- 
dw  consolation  and  aid  to  his  slater  at  tbe 
burial  and  dnrlng  bar  lllaess.  Tbe  erldoiee 
rttows  thst  be  snSered  nuntnl  anguish  both 
on  account  of  bis  failure  to  attud  the  tihUd'B 
funeral  and  failure  to  be  present  and  caa- 
mOte  hts  alster.  Upon  the  trial  he  estaUlsh- 
ed  the  facto  above  set  out  The  evidence 
was  conSlctlDg  on  the  issue  of  ne^cUgence  of 
tb»  company,  but  was  auffldent  to  require 
the  submission  tit  the  issue. 

'^Question  1.  In  the  absence  of  an  notice  to 
the  company,  except  such  as  was  conveyed 
by  the  terms  of  tbe  message,  can  the  plain- 
tiff, In  any  event,  recover  for  mental  anguish 
resuKtng  ftom  his  failure  to  be  present  at 
the  burial  of  his  nleee? 

'■Qnestlon  2.  Under  tbe  facte  stated,  Is 
mental  anguish  suffered  on  aooonnt  of  fail- 
ure to  be  present  and  console  his  alster  an 
elonent  of  actionable  damage 

Tbe  rrasoning  of  the  (pinion  In  the  case 
of  Western  Union  Telegraph  Company  v. 
Coffin,  88  Tex.  M,  80  &  W.  886,  oeems  to 
a^ily  and  centred  the  flrst  questfon.  In  that 
ease  Ooflln  sought  to  recover  damages  for 
mental  anguish  for  being  deprived  of  tbe  op- 
portonlty  to  attend  tb&  taaoM  of  his  dslWs 
tan^nd.  This  court  held  that  no  such  ties 
■of  affection  betweoi  broCbers-ln-law  conld  be 
preaumed  to  have  existed  as  would  give  liie 
to  mmtal  anguish  from  sneb  a  cause  as  that 
alleged,  and  that,  tiierefore,  the  telegraph 
company  conld  not  be  held.  In  the  absence  of 
notice  of  the  special  relations  existing  In  that 
case,  to  have  had  snch  chazactw  of  damages 
In  oontem^tlon  as  a  ccmseqnence  of  a 
breach  of  the  rantmct  Tbe  same  prc^ioBl- 
tlm  Is  true  hare.  It  cannot  be  pranmed  as 
genoraUy  true  of  unclea  that  mere  failure  to 
attend  the  funeral  of  their  nleras  would 
cause  maital  anguish  of  the  cbarac^  for 
which  damages  are  held  by  the  decisions  of 
tblB  conrt  to  be  recoverable.  As  pointed  ont 
in  the  CbfOn  Case,  such  damages  have  hith- 
erto been  allowed  only  In  cases  whore  closer 
relatlon&hlp  existed.  In  whlcb  tbe  existence 
of  such  affection  would  be  presumed  as 
woold  give  rise  to  the  fe^gs  for  which 
recovery  is  sought 

The  second  queetlon  is  virtually  decided  In 
Western  Union  Telegraph  Company  v.  Lnck, 
91  Tex.  178,  41  8.  W.  468,  66  Am.  St  Rep. 
869.  In  tlut  case  ^Irs.  Luck  sent  to  her 
dau^ter.  Bertha  Wincker,  a  message  that 
liuck,  the  husband  of  the  sender  and  tbe  stop* 


father  of  the  sendee,  was  very  sick,  and  nm- 
monlng  the  sendee  to  come  at  once.  One  oC 
tbe  elemente  of  damage  claimed  by  Mrs. 
Luck  arose  tram  the  fact  that  she  had  been 
deprived  of  the  consolatlim  which  her  dangb- 
ter  vonld  have  adminlatered.  Tbe  court  held 
that  tbe  message  afforded  no  notice  of  Uu> 
probability  of  sucdi  a  consequence  of  the 
nondelivery  of  the  message.  Tbe  character 
of  damages  referred  to  In  the  second  ques- 
tloD  Is  the  same,  the  only  dlffer«ice  being 
mat  here  It  is  claimed  by  the  person' to  whom 
tbe  message  was  sent  It  Is  obvious  that 
the  message  Itself  failed  to  give  tbe  requi- 
site notice  In  the  one  case  as  well  as  In  the 
other. 

If  damages,  such  aa  are  mentkmed  in  el- 
tber  question,  can  be  recovered  at  an,  the 
decisions  would  require  that  some  notice 
must  be  given  to  the  tdegrapb  company  of 
the  probability  of  their  betog  caused  by  fhfl- 
ure  to  deUver  tbe  message. 

Both  QuestlonB  are  answered  negatively^ 


CHICAGO,  R.  I.  &  T.  BY.  CO.  v.  LONG. 

(Sapreme  Court  of  Texas.  June  26,  1903.) 

CONTIHDANCB— DENIAL— WANT  OF  DIUGBNOB 
-4NTBRUS»)IATB  APFEAL-KA&H- 

LBSa  ERROR. 

1.  Where  defendant  applied  for  a  contiauanee 
ti>  obtain  two  absent  witnesseB,  one  of  whom  re- 
sided in  another  county,  but  the  deposition  of 
snch  wttnesa  had  not  been  taken,  and  it  did 
not  appear  that  tbe  tettlmtHly  of  the  other  wit- 
ness wan  material,  the  ^plication  was  properly 
denied. 

2.  Error,  It  any,  In  the  action  of  the  Conrt 
of  Civil  Appeals  in  refusing  to  consider  an 
assignment  Mior  relating  to  the  refusal  of  a 
eononuance,  was  harmlev,  where  it  appeared 
that  Uie  continuance  was  properly  denied. 

Application  for  Writ  of  Error  to  Court  of 
Olvll  Appeals  of  Second  Bupreme  Judicial 
District 

Action  by  G.  J.  Long  against  tbe  Chicago, 
Rock  I^nd  &  Texas  Railway  Company.  A 
judgment  in  favor  of  plaintiff  was  affirmed 
by  tbe  Court  of  Civil  Appeals  (74  S.  W.  59), 
and  defendant  applies  for  a  writ  of  error. 
AppllcetloD  denied. 

Jas.  A.  Graham,  Jno.  M.  Chambers,  N.  H. 
Lasslter,  and  Robert  Harrison,  for  appli- 
cant 

GATNES,  C.  J.  We  are  of  opinion  that  the 
application  for  writ  of  error  in  this  case 
should  be  refused,  and  It  is  accordingly  so 
ordered.  But  without  further  time  for  ex- 
amination of  the  cuthDritle8,,we  are  not  pre- 
pared to  concur  In  the  action  of  the  Court  of 
Civil  Appeals  in  refusing  to  consider  the 
question  of  the  correctness  of  tbe  ruling  of 
the  trial  court  in  refusing  the  application  for 
continuance.  We  think  the  application  was 
not  sufficient  There  was  no  diligence  shown 
as  to  one  of  the  witnesses.  He  lived  In  an- 
other county  from  that  In  which  the  trial 
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was  bad,  and  his  deposition  sboold  have 
been  taken.  It  does  not  appear  to  us  tbat 
tbe  testimony  of  tbe  otber  "witness  was 
sbown  to  be  material.  Tberefore,  If  tbe 
Court  of  Civil  Appeals  was  In  error  In  refus- 
ing to  consider  tbe  assignment  wblch  kmlaed 
tbe  Question,  the  «Tor  was  hannlesa 


HOUSTON  &  T.  0.  R.  CO.  t.  BBLU 

(Supreme  Court  of  Texas.  Jane  25,  1903.) 

TRIAIr-OONFLnmNO  KVlDBNOB-GONStDaRA- 
TION— INSTRUCTIONS— HABU- 
LBSS  ERROR. 

1.  Where  tbere  was  an  irrecoQcilable  conflict 
In  the  evidence,  It  was  error  for  the  court  to 
charge  that  if  there  was  a  conflict  the  Jury 
mast  reconcile  It  if  the^  conld,  and  if  they 
could  iiot  tbeT  might  believe  or  disbelieve  any 
witness  or  witnesses,  according  as  they  might 
think  them  entiUed  to  credit. 

2.  Where  there  was  an  Irreconcilable  conflict 
in  the  evidence,  error  in  an  instmctlon  requiring 
the  jary  to  reconcile  snch  conflict  if  possible 
was  harmless,  since  it  would  be  presnmed  that 
the  jury  conld  not  reconcile  snch  conflict,  but 
decided  the  case  on  what  they  believed  to  be  the 
more  credible  evidence. 

Error  to  Court  of  Civil  Appeals  of  Third 

Supreme  Judicial  District. 

Action  by  George  Bell  against  tbe  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  affirm- 
ed by  tbe  Court  of  ClvU  Appeals  (73  S.  W. 
66),  defendant  brings  error.  Affirmed. 

Andrews  &  Ball,  tor  plalntUt  in  error. 
S.  B.  Kemp,  Hart  &  Townes.  and  John  GL 
Townes,  for  defendant  In  enor. 

WILLIAMS,  J.  Defendant  In  error  brought 
this  action  to  recover  damages  for  an  as- 
sanlt  and  battery  alleged  to  have  been  com- 
mitted upon  bim  by  McLeary  and  Bobwinn 
while  acting  as  servants  of  plalntUT  in  a- 
i-or  In  discharge  of  their  duty  and  within 
the  scope  of  their  anthorlly  as  such.  It  was 
an  undisputed  tact  tbat  he  was  seriously  In- 
jured In  an  encounter  with  Bobertson  and 
McLeaiTi  and  the  principal  questions  at  issue 
wwe  frhether  or  not  their  acts  were  Justi- 
fiable on  tile  ground  of  self-defense,  and,  if 
not,  whether  they  were  done  in  fnrtherance 
of  the  business  of  tbelr  employer,  the  plain- 
tiff In  error,  In  the  scope  of  their  authority, 
or  were  outside  the  line  of  tiieir  duty  as 
servants,  and  purely  personal.  We  agree 
with  tbe  Court  of  Civil  Appeals  that  these 
questions  were  correctly  and  suflaclently  sub- 
mitted to  tbe  Jury  by  the  charge,  and  that 
there  was  no  error  in  the  refusal  of  requests 
for  further  Instructions.  The  view  of  the 
evidence  upon  which  the  writ  at  error  was 
granted  was  that  it  conclusively  showed  tiiat, 
If  there  was  an  unlawful  assault,  It  was  com- 
mitted either  In  resentment  of  personal  af- 
fronts offered  by  plaintiff  to  defendant's  em- 
ployes, or  as  a  punishment  for  conduct  of 
.plaintiff,  already  completed  and  ended.  In 
roughly  handling  A»ight  under  the  care  of  the 


employes.  Closer  examination  of  tbe  evi- 
dence has  ted  to  the  conclusion  that  there  Is 
some  which  at  least  tends  to  show  tbat  what 
was  done  was  with  the  purpose  either  of  ex- 
pelling plaintiff  from  the  bouse  In  which  the 
freight  was  kept,  or  to  prevent  further  In- 
Jury,  which  they  believed  to  be  Impending, 
to  the  freight  Itself,  and  that,  therefore,  this 
court  cannot  Interfere  with  the  verdict  and 
Judgment  upon  this  ground.  In  view  of  re- 
peated discussions  by  tills  court  of  the  prin- 
ciples of  law  applicable  to  this  subject,  and 
of  the  correct  discussion  and  application  of 
them  in  the  opinion  of  the  Court  of  ClvU 
Appeals,  elaboration  would  be  unprofltable. 

The  otber  grounds  for  reversal  were,  we 
think,  also  properly  disposed  of  by  the  Court 
of  Civil  Appeals.  One  of  them  will  be  brief- 
ly referred  to  in  order  to  make  dear  the  view 
upon  which  It  Is  hdd  not  to  i«eaent  ground 
for  revCTsal.  There  was  an  Ineconcllable 
conflict  In  the  evidence,  and  the  court  gave 
this  Instruction:  "Ton  are  the  exclusive 
Judges  of  tbe  weight  oi  the  evidence  before 
you  and  of  the  credit  to  be  given  to  tbe 
witnesses  who  have  testlfled  In  the  ease. 
If  there  Is  a  conflict  In  the  testimony,  yon 
must  reconcile  It,  if  yon  can;  if  no^  yon  may 
tieUeve  or  disbelieve  any  vrltness  or  witnesBes, 
according  as  you  may  or  may  not  fblnk  tibem 
entitled  to  credit.  In  dvU  cases  the  Jury  is 
authwlBed  to  dedde  acconUng  as  they  may 
think  tbe  evidence  preponderates  In  favw  of. 
one  Bide  or  another."  We  think  that  trial 
courts  should  not  Instruct  Juries  that  they 
must  reconcile  conflicts  in  testimony.  As 
was  said  in  Houston  Blast  &  West  Texas 
Hallway  Company  v.  Runnels,  92  Tex.  807, 
47  S.  W.  971:  "Tbe  Uw  does  not  Impose 
upon  a  Jury  the  duty  of  reecmdIIng  a  con- 
flict in  the  testimony  of  witnesses;  It  Is  Im- 
possible to  reconcile  positive  and  unequivo- 
cal affirmative  and  native  evidence.  Seem- 
ing conflicts  may  be  shown  not  to  exist  but 
a  real  conflict  between  witnesses  can  only 
be  dUipoaed  of  by  discarding  the  toetbuony 
on  one  side  of  the  issue.**  It  was  anotiier 
feature  of  an  instruction  like  this  that  was 
discussed  In  the  case  of  Insurance  Company 
V.  Bnde.  K  Tex.  124,  and  we  canioot  deter* 
mine  from  the  report  of  that  case  that  ob* 
JectlOD  was  made  to  tbe  part  of  It  requir- 
ing the  JtuT  to  recondle  conflicting  evidence. 
While  the  chai^  was  improper.  It  does  not 
follow  that  the  Judgment  must  be  reversed 
because  It  was  given.  Upon  this  point  we 
agree  with  the  Court  of  CivU  Appeals  when 
it  Is  said:  **It  is  true  that  the  Jury  were  to- 
stmcted,  if  possible,  to  reconcile  the  con- 
flict; but  an  examination  of  the  evidence 
noakes  it  apparent  that  It  was  Impossible 
for  them  to  do  so,  and  tiie  only  thing  they 
could  possibly  do,  In  view  of  the  evidence, 
was  to  disregard  this  portion  of  the  cha^ 
There  was  an  alMolute  Irreconcilable  conflict 
to  tbe  testimony,  and  we  think  It  may  be 
presumed  that  the  Jn^  could  not  and  did 
not  att^pt  to  reconcile  this  conflict  but 
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tbat  ibej  decided  the  case  upon  what  they 
believed  to  be  the  more  credible  erldeoce, 
and  in  doing  this  they  were  not  hampered 
by  any  auch  chac^ es  upon  the  weight  of  the 
evidence  as  those  discussed  In  the  Runnels 
Oase.  For  these  reasons,  we  are  unable  to 
see  how  the  charge  conld  possibly  have  re- 
sulted to  the  prejudice  of  appellant." 

It  will  be  observed  that  in  none  of  the  cases 
wbere  such  an  instruction  was  given  was  It 
held,  of  Itself,  to  be  cause  for  reversal. 
Cases  might  exist  In  which  such  a  charge 
would  be  mischievous,  and  the  most  that  can 
be  said  In  Its  favor  in  any  cue  iM  tbtt  It  !■  a 
harmless  generality. 


NBSTINO  V.  TEBBBLL,  Oom*r. 

<8apreme  Court  of  Texas.  June  28,  1908.) 

SCHOOL  ZiANDS-ADDinOKAL  FURGHASB-inS* 
TAKB  IN  APPUCA.TION— RIGHT  TO  CORRaC- 
TION— FORPKITURE-aALK  TO  ONE  NOT  AC- 
TUAL SBTTLBR—BFPBCT— RIGHT  TO  8BLL. 

1.  Batts'  Ann.  Civ.  St.  art.  4218fff,  gives  to 
the  owner  of  land  other  than  school  lands  the 
right  to  purchase  school  lands  lyiag  within  a 
radius  of  five  miles  of  the  laad  owned  by  him, 
bat  does  not  provide  the  manner  In  which  the 
commissioner  Is  to  be  apprised  of  the  fact  of 
ownership,  or  of  the  situation  of  the  lands 

{)ropo8ed  to  be  purchased  with  reference  to  the 
ana  already  owned.  Held,  that  a  purchaser  of 
additional  school  lands,  who.  In  his  application, 
has  by  mistake  Incorrectly  described  the  land  on 
which  he  bases  his  right  to  purchase,  may  have 
the  application  corrected  at  any  time  before  the 
risdits  of  third  persons  Intervraie. 

2.  Said  Batts' Ann.  Civ.  St.  art  4218fff,  fur- 
ther provides  that  "a  failure  to  reside  on  elOier 
his  other  lands  or  on  a  part  of  the  additional 
lands  so  purchased  by  him,  so  as  to  make  his 
ownership  and  occupancy  thereof  continuous  for 
three  years  shall  work  a  forfeiture  of  such  ad- 
ditional lands  •  «  •  nnless  he  shall  have 
sold  bis  laads  to  another  who  may  and  does 
complete  a  three  years  continuous  owuership 
and  occupancy  of  and  residence  on  his  satd 
lands,  as  above  stated,  and  as  Is  herein  re- 
qnirea  of  actual  settlers."  Bcld,  tbat  a  sale  by 
a  purchaser,  before  the  completion  of  the  three- 
years  occupancy,  to  one  not  an  actual  settler 
on  the  land  sold,  did  not  forfeit  title  thereto. 

8.  The  purchaser  had  the  right  ta  sell  to  one 
who  was  not  a  settler. 

Petition  on  the  relation  of  0.  O.  Nesting  for 
a  writ  of  mandamos  against  J.  J.  Terrell, 
commissioner,  etc.  Writ  granted. 

C.  C.  damp,  for  relator.  C.  E.  Bell,  Atty. 
Gen.,  and  T.  8.  Beese.  AbsL  Atty.  Geo.,  for 
respondent. 

GAINES,  C.  J.  This  is  a  petition  for  a 
writ  of  mandamus  against  the  Commissioner 
of  the  Gteneral  Land  Office.  Stripped  of  ir- 
relevant matters,  the  facts  alleged  in  the  pe- 
tition are  as  follows:  One  Bobert  Thomp- 
son, on  September  16,  1898,  became  the  own- 
er of  a  pre-emption  snrvey  In  the  name  of 
Weaver,  and  thereupon  made  his  home,  and 
continaed  to  reside  npon  the  tract  until  April 
21.  1903.  Section  6  of  the  John  H.  Gibson 
surreys  was  originally  a  part  of  the  free 
school  lands  of  the  state,  and  the  sonttaeast 


half  thereof  was  on  the  12th  day  of  August 
1809,  unsold,  and  was  upon  the  market  for 
sale  under  the  law.  The  section  Is  situate 
within  a  radios  of  five  miles  of  Thompson's 
home  tract.  On  the  day  last  named  he  made 
application  to  purchase  the  sontheast  half  of 
the  section,  and  in  all  respects  complied  with 
the  law,  save  that  in  his  application  he  made 
affidavit  that  he  resided  upon  the  northwest 
half  of  the  section,  Instead  of  saying  tbat 
his  home  was  upon  the  Weaver  survey.  The 
land  applied  for  was  awarded  to  him  by  the 
Commissioner  of  the  General  Land  Office.  As 
a  matter  of  fact,  Thompson  did  not  reside  up- 
on the  northwest  half  of  section  6,  but  upon 
the  Weaver  tract;  and  the  statement  In  his 
application  to  purchase  tbat  he  resided  up- 
on the  former  tract  was  inadverteutly  made. 
On  January  20,  1902,  Thompson,  for  a  valu- 
able consideration,  executed  a  deed  to  re- 
lator to  the  land  in  controversy,  as  well  as  to 
other  lands  not  tnTolved  In  this  suit.  For 
the  purpose  of  perfecting  the  title  to  the  half 
section  in  controversy,  on  the  15th  day  of  Au- 
gust, 1902,  Thompson  made  his  proof  of  oc- 
cupancy of  three  years  of  his  home  tract— the 
Weaver  survey— and  upon  the  objection  of 
the  commisidoner  that  his  application  to  pur- 
chase the  southeast  half  of  section  0  was 
based  upon  his  occupancy  and  residence  upon 
the  northwest  half  of  the  same  section  he 
filed  his  affidavit  showing  that  the  northwest 
half  of  section  6  was  inserted  therein  by  mis- 
take, and  that  at  the  time  of  his  application 
he  In  fact  resided  upon  the  Weaver  tract,  and 
intended  to  state  such  as  the  fact  Neverthe- 
less the  commissioner  canceled  Thompson's 
purchase  upon  two  grounds:  (1)  On  tbat  of 
the  mistake  In  the  application,  and  (2)  be- 
cause the  relator  did  not  become  an  actual 
settler  upon  the  land  when  he  bought  from 
Thompson.  The  case  Is  submitted  to  us  up- 
on a  demurrer  to  the  petition  and  an  answer 
alleging  merely,  in  effect,  that  the  uniform 
practice  In  the  land  office  had  been  in  cases 
like  this  to  hold  that  a  sale  by  an  original 
purchaser  to  one  who  does  not  become  an  ac- 
tual settler  upon  the  land  so  sold  had  the 
effect  to  forfeit  the  title  to  the  land  and  to 
cancel  the  original  purchase.  Three  ques- 
tions suggest  themselves  by  the  case  so  made: 
(1)  Can  a  purchaser  of  additional  school  lands, 
who,  in  naming  bis  application  his  home  sec- 
tion, has  by  mistake  given  the  wrong  desig- 
nation, have  the  application  corrected  so  as 
to  show  the  true  name?  (2)  Does  a  sale  by  a 
purchaser  under  article  4218fff  of  Batts'  Ann. 
Civ.  St,  to  one  who  Is  not  an  actual  settler, 
forfeit  the  title  to  the  land  so  sold?  (3)  If 
the  original  purchase  be  not  forfeited,  does 
the  sale  to  the  second  purchaser  pass  the  ti- 
tle? In  the  argument  before  us  the  second 
was  the  only  question  Insisted  utmn,  but  all 
of  them  are  necessarily  In  the  case,  and  must 
be  passed  upon  in  determining  whether  the 
writ  of  mandamus  should  be  awarded. 

1.  The  statute  gives  to  the  owner  of  land 
oUiet  tlian  school  lands  the  right  to  purchase 
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BClKK^  lands  IjtDS  witliln  a  ndios  of  Ave 
mllei  of  tbt  land  owned  1^  bimi  Batts'  Ann, 
ClT.  St  art  4218fff.  Bnt  it  does  not  provide 
the  manner  In  wbldi  the  coomilaatoDer  Ji  to 
be  apqprlaed  of  the  fact  of  ownership,  or  of 
the  situation  of  tfa«  lands  propond  to  be  pur- 
chased with  ntaeaoB  to  tbe  land  already 
owned  by  him.  It  would  seem,  howerer, 
that  In  o>rder  to  execute  tbe  law,  the  ctm- 
mlBsionor  sbould  be  In  some  manner  adrlsed 
as  to  these  facte  But,  since  the  statute  givea 
to  the  owner  of  the  other  lands  the  rlgbt  to 
pmxhase  school  lands  in  prozimitT'  thereto, 
we  think,  when  the  owner  does  so  purchase, 
he  acqulrea  the  tltle^  and  that  at  any  time 
before  the  right  <ot  any  tblid  party  has  Inter- 
Toud  he  ought  In  case  tbe  ndatake  In  the 
deeorfptlon  of  the  land  tipon  which  be  bases 
his  right  to  purchase  has  boen  Inadreitendy 
made,  be  permitted  to  show  tbe  tact,  and  to 
coneet  his  application.  Whetfaer  a  third  par* 
ty  might  ftcaulre  a  superlOT  right  by  apply- 
Ing  to  pun^se  before  tbe  correction  Is  made 
la  a  qnestlon  not  In  this  eas^  and  tt  Is  one  we 
do  not  decide. 

2.  Counsel  for  respondent  omeedoB  tbat  flie 
ptrint  raised  by  the  second  qnestlcoi  has  been 
ruled  against  him  in  tbe  case  of  Robertson  t. 
Sterrett  73  S.  W.  8^  6  Tex.  Ot  Rep.  962.  but 
asks  OS  to  recondder  that  ruling.  We  hare 
accordingly  conslda«d  the  mattw  for  the 
third  time,  and  see  no  good  reason  tor  chan- 
ging our  opinion.  Article  421%ff  expressly 
provides  a  C(»MlItIon  for  forftiture  wbi^  Is 
different  from  that  prorlded  In  article  421Mf, 
and  by  a  weU-estabUshed  rule  of  comtruetlon 
we  think  that  no  additional  grounds  of  for* 
fettnre  should  be  Implied.  The  men  fact 
that  to  permit  the  second  purchaser  to  buy 
wlthont  settling  upon  tbe  land  does  not  seem 
to  accord  with  tbe  general  spirit  and  policy 
of  our  laws  in  relation  to  tbe  sale  ot  scbotd 
lands  is  not  sufficient  to  justify  us  In  disre- 
garding this  rule  of  construction.  We  hold, 
therefore,  that  tbe  title  was-  not  ftefelted  by 
the  sale  from  Thompson  to  the  relator,  al- 
though the  relator  did  not  become  an  actual 
settler  upon  tbe  land. 

3.  In  regard  to  tbe  third  point,  we  bSTO 
with  much  difficulty  reached  the  conclusion 
thati  Thompson  had  the  r^ht  to  sell  to  one 
wbo  was  not  a  settlo. 

It  fellows  tha^  In  our  opinion,  the  writ 
prayed  for  should  be  gxanted,  and  It  is  ac- 
cwdlngly  so  ordered. 


TEXAS  &  P.  RT.  CO.  t.  tTNOH. 

{Supreme  Court  of  Texas.   June  26,  190S.) 

CARRIERS— EJECTION    OP    PAS  SB  NGERS— CON- 
NECTING LINES— LIABILITY— VENUB— 
PRIVILEGE  PLEA. 

1.  In  ED  action  auinst  several  alleged  con- 
necting carriers  for  breach  by  the  last  carrier 
of  the  condttloos  of  a  contract  of  shipment  re- 
quiring tbe  carriers  to  furnish  ptaiatlff,  a  ship* 
per,  return  traosportatiou,  defendant  filed  a 
plea  of  privilege  setting  up  that  it  was  not  a 
resident  of  the  county  where  the  suit  was 


breast;  denyhig  that  any  partnership  erfaitcd 

between  it  and  the  other  roads^  or  that  it  acted 
jointly  with  any  other  company  in  the  transpor- 
tation of  the  stock,  and  specifically  averred 
that  it  undertook  and  contracted  to  transport 
the  same  from  the  connecting  point  to  its  oes- 
tinatioa,  and  nothing  further.  Held  a  practical 
denial  that  it  acquiesced  in  or  acted  on  the 
alleged  contract,  and  that  it  was  error  to  over- 
rule the  plea,  and  force  d^endaot  to  trial. 

2.  Act  May  20,  1899  (uiwa  1889,  p.  214,  c. 
126),  provides  that,  whenever  any  freight  or 
other  property  has  been  transported  over  two 
or  more  railroads  operating  any  part  of  tli^ 
roads  in  Texas,  suit  for  loss  or  damage  thereto, 
or  otheit  cauite  of  action  connected  therewith  or 
arisiog  out  of  such  transportation  or  contract 
in  rdatlon  thereto,  may  be  brought  against  any 
one  or  all  of  snch  railroads  in  any  comity  In 
which  either  of  such  railroads  extends  or  is  op- 
erated. Held  not  to  authorize  a  suit  against 
two  railroads  not  acting  under  a  Joint  contract 
tor  tbe  distinctly  separate  wrong  of  one  merdy 
becaoae  property  had  been  transported  over  the 
connecting  fines  of  the  two. 

3.  Act  March  27,  1901  O/aws  1901,  p.  31.  e. 
271,  provides  (section  1) :  "That  ail  suits  against 
railroad  corporations  *  *  *  for  dsmagce 
arlsiaa  from  personal  Injuries,  resulting  in  death 
or  otnerwiae,  shall  be  brought  either  In  tbe 
county  in  which  the  injury  occurred  or  in  the 
county  In  which  tike  plaintiff  resided  at  the  time 
of  the  injury.  •  •  Bcid,  that  where  plain- 
tiff shipped  stock  over  coonectin^  lines,  and 
was  to  receive  return  transportation,  and  de- 
fendant refused  to  honor  his  contract,  and  eject- 
ed him  from  its  train,  an  action  brought  by  him 
on  account  of  such  ejection  was  one  for  personal 
injuries  within  the  meanioji  of  the  statute. 

4.  Defendant  was  sued  in  Baylor  coouty,  and 
In  its  plea  of  privilege  averred  that  the  ejec- 
tion occurred  In  Bowie  county,  and  under  the 
statute  plaintiff  could  hare  sued  In  the  latter 
county.  Held,  that  the  plea  complied  with  the 
rule  reQuiring  a  plea  In  abatement  to  give  plalft- 
tiff  a  better  writ. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  D.  M.  Lynch  against  tbe  Texas 
&  Pacific  Railway  Company.  Judgment  for 
plaintift  and  defendant  brings  error.  Be- 
Torsed. 

Stanley,  Spoonts  &  Thompson,  for  plaintiff 
in  wror.  Montgomery  &  Hughes,  for  defend- 
ant In  emv. 

GAINES,  C.  J.  This  suit  was  brought  by 
the  defendant  in  error  against  the  Wichita 
Valley.  Railway  Company,  the  Ft  Worth  ft 
Denver  Ci^  Railway  Company,  the  Texas 
ft  Pacific  Railway  Company,  and  W.  E 
Hunter  to  recover  damages  for  the  alleged 
wrongful  ejection  of  tbe  plaintiff  from  the 
cars  of  the  Texas  &  Pacific  Railway  Compa- 
ny. Upon  the  trial  the  plaintiff  dismissed 
as  to  all  tbe  defendants  except  tbe  last-named 
corptuation.  A  verdict  was  returned  In  plain- 
tiff's favor  against  that  company,  and  judg- 
meut  was  entered  accordingly.  On  appeal 
the  Judgment  was  affirmed  by  tbe  Court  of 
Civil  Appeals.    73  S.  W.  65. 

The  defendant  the  Texas  ft  Padflc  Rail- 
way Company  pleaded  Its  privilege  of  being 
sued  In  some  county  other  than  that  In  which 
the  suit  was  brought  Its  plea  was  overruled 
by  the  court,  and  it  was  forced  to  go  to  triaL 
We  think  this  was  error.  It  was  alleged.  In 
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aubstanee.  In  the  petition,  that  the  defend- 
anta  the  Wichita  Valley  Railway  Company 
and  the  Ft  Worth  &  Denver  City  Railway 
Company  entered  Into  a  contract  with  platn- 
tlfl  by  which  they  agreed  to  tnuu^ort  a  car 
load  of  horses  and  mules  from  Seymoar,  a 
station  on  the  Une  of  the  Wichita  Valley 
road,  to  Texarkaaa,  Tex.,  a'  station  on  the 
Une  of  the  Texas  &  Pacific  road,  and  to  fur- 
nish the  plalntlfT  with  return  transportation 
from  Tezarkana  and  over  the  seTeral  lines  of 
road;  that  the  plaintiff  shipped  the  car  of 
horses,  and  accompanied  them  on  the  ttip; 
that  they  were  carried  from  Seymour  to 
Wichita  ¥&l\B  over  the  Wichita  Valley  road; 
thence  over  the  Ft  Worth  &  Denver  01^ 
road  to  Ft  Worth,  and  thence  over  the  Texas 
&  Pacific  to  Texarkana,  Tex.  It  was  also  al- 
leged that  the  Texas  &  Padflc  received  the 
car  at  Ft  Worth,  and  tcansp(»^  it  to  Its 
desMnation,  under  and  by  virtne  of  the  con- 
tract entered  into  by  plaintlGT  with  the  two 
other  companies,  and  that  by  virtne  of  trans- 
porting the  car  under  the  contract  each'  of 
the  three  companies  ratified  the  contract,  and 
made  It  Its  own,  and  thereby  bound  Its^  to 
famish  return  transportation  tar  the  plalntlCF 
over  their  respective  lines  from  Texarkana 
to  Seymour.  It  was  further  averred.  In  sub- 
stance, that  the  car  was  carried  to  Texarkana 
in  pursuance  of  the  agreement;  that  the 
plaintiff  accompanied  It,  and  that  at  that 
point  he  presented  to  the  agent  of  the  Toas 
&  Padflc  Company  his  contract,  with  a  rfr< 
quest  for  return  transportation;  that  there- 
upon ttie  agent  placed  his  stamp  upon  It,  and 
told  plaintiff  It  would  be  good  for  his  re- 
turn passage;  tbat  be  thereupon  boarded  the 
train  at  Texarkana,  and,  when  called  upon 
by  the  conductor  for  a  ticket,  pretented  his 
contract  but  that  the  conductor  refused  to 
recrive  It,  and  demanded  bis  tare.  It  was 
further  averred  ttiat  thnenpon  the  conductor 
ejected  him  tram  the  cars,  to  his  damage. 
e«e. 

In  Its  plea  of  prlvnege  the  Texas  &  Pacific 
Railway  Company  averred  among  other  mat- 
ters not  neceasary  to  be  set  out:  "That  it  Is 
a  resident  of  Dallas  county,  Texas,  and  was 
at  the  time  of  the  occurrences  set  forth  in 
plalnOfC's  petition  and  at  the  time  of  serv- 
ice vt  cHatton  upon  It,  and  has,  and  at  those 
times  bod,  its  domicile  and  principal  office 
In  Dallas  county,  Texas,  and  ttiat  It  is  not, 
and  never  has  been,  a  resident  of  Baylor 
count?,  Texas,  nor  had  Its  domicile  In  said 
Baylor  county,  Texas.  Second.  That  it  has 
not,  and  never  has  bad,  an  agent  in  Baylor 
oounty,  Texas,  but  had  at  the  time  of  the 
acts  complained  of,  and  ever  since  has  had, 
an  agent  In  the  various  counties  through 
which  Its  line  runs,  to  wit,  Tarrant  county, 
Dallas  county,  and  others;  tbat  It  has  not 
had,  and  has  not  now,  any  line  of  railway, 
or  portion  thereof.  In  or  through  Baylor  coun- 
tjt  Texas,  but  that  It  runs  fnxm  Bftwle  coun- 
ty, Texas,  to  El  Paso,  Texas.  Third.  That  It 
ti  not;  and  never  has  beeUt  In  partnership  or 


jointly  Interested  with  any  ot  tiw  defmdants 
in  this  case,  and  that  it  waa  especially  not 
in  partnership  with  or  Jointly  Interested  with 
any  or  all  of  defendants  herein  In  any  mat- 
ters complained  of  herein,  or  In  any  matter 
out  of  which  this  suit  arose.  It  avers  tbat 
it  received  the  plaintiff's  cattle  at  Ft  Worth 
for  shipment,  and  shipped  same  to  Texar- 
kana, and  that  plaintiff  boarded  Ita  train  at 
Texarkana  to  ride  to  Ft  Worth;  and  that 
in  the  transportatl<m  of  said  cattle  It  was 
not  acting  Jobitly  or  In  partno^p  with  any 
other  penoa  or  company,  but  diat  It  under- 
took and  contracted  to  transp<ut  same  from 
Ft  Worth  to  Tesarfcana.  and  undertook  notb^ 
lag  torthw.  Fourth.  That  It  did  not  om- 
tract  to  perform  any  obligatkm  In  Baylor 
county.  Fifth.  That  It  did  not  commit  any 
crime,  offense,  or  trespass  in  Baylor  county, 
^xth.  Tbat  this  is  not  a  suit  for,  or  Invcdv- 
Ing,  or  In  any  way  concerning  any  of  Oie 
exceptions  set  forth  In  article  1191  of  tbe 
Revised  Statutes  of  Texas,  bat  la  a  suit  for 
damages  resoltLog  from  ojectlng  plalntftt 
from  tbe  train  of  this  defendant  In  the  comi- 
ty at  Bowie,  and  state  of  Texns,  and  that 
plalutltTs  cause  of  action.  If  any  he  has, 
arose  In  said  Bowie  county,  and  does  not  and 
did  not  arise,  nor  did  any  part  thereof  arise, 
in  Baylor  county,  Texas.  Seventb.  Tbat  al- 
legations  of  partnership  made  tai  the  plain- 
tiff's petitlfKi  between  the  defendants  her^n 
were  fraudulently  mode  for  tbe  purpose  of 
coDfenIng  Jurladlction  on  this  court,  and  that 
all  other  allegations  made  therein  for  tbe 
purposes  of  conferring  Jurisdiction  oa  this 
court  were  fraudulently  made  for  that  pur- 
pose." No  exception  to  the  plea  was  o^ed 
upm  the  trial,  but  the  recwd  shows  ttiat  tt 
was  agreed  in  open  court  that  tbe  allegations 
thereof  were  true.  If,  as  alleged  In  tbe  peti- 
tion, the  written  contract  was  for  a  tbrongh 
shipment  from  Seymour  to  Texarkana,  and 
the  Texas  &  Pacific  Company  ratified  It,  and 
therelqr  became  a  party  to  It  then  all  tbs 
conq)anle8  would  have  been  Jc^tly  liable  Cor 
the  wrongs  alleged,  and  all  would  have  been 
Jointly  suable  In  any  county  In  which  suit 
could  have  been  separately  brought  agatnat 
either.  But  here  the  defendant  In  ita  plea 
denies  tbat  any  partnership  existed  between 
it  and  Its  codefendants,  and  that  it  acted 
Jointly  with  any  other  person  or  comjMny 
in  the  transpfHtation  of  "the  cattle"  (evi- 
dently meaning  the  horses  and  mules),  and 
specifically  avers  "that  It  undertook  and  con- 
tracted to  transport  the  same  from  Ft  Worth 
to  Texarkana,  and  undertook  nothing  fur- 
ther." If  thia  be  true,  then  there  was  no 
Joint  contract  on  part  of  the  three  railroads, 
and  consequently  could  be  no  Joint  liability 
for  the  wrongs  allied  In  the  petition.  No 
exception  havli^  been  urged  to  the  plea  for 
vagueness  of  allegation,  under  the  rule  every 
reasonable  intendment  should  be  Indulged  In 
its  favor.  Tlic  averments  Just  adverted  to  are 
a  practical  denial  that  the  alleged  contract 
for  a  through  sh^mient  waa  ^^oaulesead  la 
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or  tcted  trpon**  by  the  Texas  &  Pacific  Com- 
pany, and  therefore  It  is  a  denial  of  a  state 
of  facts  to  which  article  331a  of  the  Revised 
Statutes  of  1895  applies. 

We  are  further  of  the  opinion  that  the  act 
of  May  20,  1899  (Laws  1889,  p.  214,  c.  126), 
has  no  application  to  the  case  as  made  by 
the  defendant's  plea  of  privilege.'  It  may  be 
doubted  whether  It  was  the  purpose  to  make 
the  act  applicable  to  any  case  except  to  thoso 
of  damage  to  property  in  course  of  trans- 
portation; but  the  words  "or  other  canse  of 
action  connected  therewith"  are  very  broad, 
and  It  Is  difficult  to  say  that  they  do  not 
embrace  injuries  to  the  person  of  one  accom- 
panying a  shipment  of  cattle,  where  the  right 
itf  transportation  is  given  in  the  contract  of 
■hipment  But  we  need  not  decide  that  ques- 
tion. Before  the  passage  of  the  act  It  was 
8  matter  of  not  Infrequent  occurrence  that 
live  stock  which  had  been  shipped  over  two 
or  more  lines  of  railroad  under  separate  and 
Independent  contracts  arrived  at  their  desti- 
nation In  a  damaged  condition  and  tbe  ship- 
per was  at  a  loss  to  know  how  much  of  the 
damage  was  chargeable  to  tbe  one  line  and 
how  much  to  tbe  othor,  or  others  In  case 
there  were  more  than  two.  The  evident  pur- 
pose of  the  act  was  to  relieve  shippers  of 
tbls  difficulty,  and  to  provide  a  joint  action 
against  all  the  carriers  where  there  was  a 
reasonable  probability  that  each  was  respon- 
sible for  some  pert  of  tbe  whole  damage. 
But,  in  our  opinion,  It  was  not  Intended  to 
antborize  a  suit  against  two  railroad  com- 
panies not  acting  under  &  joint  contract  for 
the  distinctly  separate  wrong  of  one  merely 
because  property  had  been  transported  over 
the  connecting  lines  of  the  two.  It  would. 
In  our  opinion,  be  difficult  to  justify  such 
legislation  upon  any  correct  principle.  If, 
for  example,  the  cause  of  action  was  against 
the  second  carrier  company  for  a  total  de- 
■tructloD  of  tbe  property  on  Its  line  by  a  rail- 
road wreck,  why  sue  the  first,  who  did  not 
contract  to  carry  beyond  Its  own  line,  and 
was  In  no  manner  re^KtnsIble  for  the  loss 
of  the  property?  So,  in  this  case.  If  It  be 
true,  as  alleged  In  the  plea  and  as  admitted 
by  tbe  agreement,  that  there  was  no  joint 
contract,  there  was  no  joint  liability  nor  any 
question  of  apportionment  of  damages  to  be 
settled.  We  are,  therefore,  of  the  opinion 
that  It  was  not  intended  that  tiie  statute 
should  apply  to  such  a  case. 

We  also  think  that  tbls  was  an  action  tor 
personal  injuries,  within  tbe  meaning  of  the 
venue  act  of  March  27,  1901  (Laws  1901,  p. 
31,  c.  27).  According  to  the  case  made  by 
tbe  petition,  the  right  of  the  plaintiff  and 
the  duty  of  defendant  grew  out  of  the  ccm- 
tract  of  carriage,  but  the  mental  and  physical 
pain  suffered  by  him  by  reason  of  bia  eject- 
ment from  the  cars  are  personal  Injuries, 
such  as  are  recoverable  only  In  an  action  of 
tort.  Tht  plea  avers  that  the  ejectment  oo- 
cnrred  in  Bowie  county,  and  ander  tbe  stat- 
ute tbe  plalntur  could  have  nied  and  may  yet 


sue  in  that  county.  Therefore  tbe  plea  com- 
piles with  that  rule,  which  requires  that  a 
plea  in  abatement  shall  give  tbe  plaintiff  a 
better  writ  It  does  not  deprive  the  plain- 
tiff of  his  right  to  sue  either  In  that  county 
or  In  the  county  nearest  "that  In  which  the 
plaintiff  resided  at  the  time  of  his  injury." 

Accordingly,  the  judgment  should  be  revers- 
ed, and  judgment  here  rendered  sustaining 
tbe  plea  of  privilege  and  abating  Oie  mlt  and 
it  Is  accordtogly  so  ordered. 


BROWN  et  al.  v.  OITT  OP  GALVBJSTON. 

(Supreme  Coort  of  Texas.  June  26,  1903.) 

MUNICIPAL  CORPORATIONS— LOCAL  SBLP-QOV- 
BRNMENT-GOVBRNINO  BODT-APPOINTUBNT 
BT  QOVBRNOR— VALIDITY  OF  CHARTER- 
CONSTITUTIONALITY  OF  STATUTES— PRINCI- 
PLB8  OF  INTBRPRBTATION— UCEN8B  TAX— 
POLICE  POWBR-mVBOT  09  RBVBNUB-FRB- 
SUMPTION. 

1.  Const,  art.  2,  distributes  the  powers  of  gov- 
ernment to  the  legislative,  executive,  and  judi- 
cial departments,  and  provides  that  no  one  be- 
longing to  one  departmoit  shall  exercise  any 
power  properly  attached  to  anothw.  Article 
3,  §  1.  provides  that  the  legislative  power  shall 
vest  in  a  Senate  and  House  of  B^rtaentatlves, 
which  diall  be  held  to  be  the  Legislatare  of  the 
state.  Each  legislator  is  required  to  take  the 
official  oath  prescribed  by  the  Constitntlon, 
which  pledses  him  to  discharge  hte  dnty  in  con- 
formity with  that  instrument.  BeM,  that  In 
passing  on  the  coostitationality  of  a  statute  the 
court  must  bear  in  mind  that  the  legislative 
department  may  exercise  all  legislative  power 
not  expressly  or  by  implication  withheld  by  the 
Constitution  of  the  state  or  of  the  United  States, 
and,  if  there  is  any  doubt  as  to  the  validity  of 
the  law,  it  Is  due  that  department  that  Its  ac- 
tion should  be  apheld  and  Its  decision  on  tbe 
question  accepted  by  the  coort. 

2.  Const,  art.  6,  regulating  the  elective  fran- 
chise, provides,  In  section  ^  that  all  qnalified 
voters,  who  shall  have  remded  for  six  months 
within  the  limits  of  a  city,  etc.,  shall  have  the 
right  to  vote  "for  mayor  and  all  other  elective 
officers,"  but  In  elections  to  determine  the  ex- 
penditure of  money,  etc.,  only  those  idiaU  vote 
who  pay  taxes.  Article  11,  dealing  with  the 
organization  of  mnuklpal  corporations,  places 
no  limit  on  the  authority  of  tbe  Legislature  to 
create  them  in  such  manner  and  under  sudl 
forms  as  it  deems  proper — section  4  providing 
that  cities  and  towns  of  less  than  10,000  may  be 
chartered  alone  by  general  law,  and  section  6 
declariug  that  cities  of  more  than  10,000  may 
have  their  charters  granted  by  special  act;  bat 
the  officers  for  counties,  which  are  classed  as 
municipal  corporations,  are  specified,  and  thdr 
election  provided  for.  Article  11,  {I  7,  10,  and 
article  i,  §  3,  direct  that  propositions  to  levy 
school  taxes  In  cities  and  towns  shall  be  sab- 
mitted  to  vote  of  the  taxpayers.  Held  that.  In 
view  of  the  implications  arisiag  from  the  other 
provisions,  article  6,  {  3,  was  not  violated  br 
Galveston  City  Charter,  approved  AprU  1^ 
1901,  by  section  6  of  whidi  the  Oovemw  Is 
impowered  to  appoint  three  members  of  a  board 

01  five  commissioners,  which  shall  constitote 
the  governing  body  of  the  city,  and,  by  section  8, 
be  successors  of  the  nuycff  and  aldermen. 

8.  Const,  srt  1.  declares  that  the  maintenance 
of  onr  free  institutions  and  the  perpetuity  of 
the  Union  depend  upon  the  preservation  of  the 
right  of  local  self-government  unimpaired  to 
all  of  the  states.  Section  2  declares  that  all 
political  power  Is  inherent  in  tbe  people,  and 
all  free  governments  are  founded  on  their  au- 
thority, and  instituted  for  their  benefit.  Article 

2  distributes  the  power  of  goveniment  to  the 
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legislatlrc,  ezecntlr*,  and  jadidsl  departmeots. 
Article  8, 1 1,  declares  that  the  JegialatiTe  power 
aball  be  vested  in  the  Senate  and  House  of 
BepresentatiT«s,  which  shall  be  styled  the  Leg- 
islature of  the  state.  Held,  that  do  right  of  local 
sdf-govemment,  based  on  -history  or  traditioo, 
exists  in  a  <Aty,  whereby  the  Legislature  la 
precluded  from  making  the  members  of  Its 
governing  body  gubernatorial  appointees. 

4.  Where  a  city  is  authorized  to  levy  a  license 
tax  on  particular  property  or  bniiness,  and  soch 
tax  has  been  Impoeed.  it  wUl  be  presumed  that 
the  levy  was  made  for  the  pnrpoaea  anthorlzed 
by  law. 

B.  Const,  art.  8,  i  1,  providea  that  the  oc- 
capation  tax  levied  by  a'  city  for  any  year  shall 
not  exceed  one-half  of  the  tax  levied  by  the 
state  for  the  same  period  on  the  same  profes- 
sion or  businesa  Toe  state  levied  no  occupa- 
tion tax  apm  the  keepers  of  vehicles.  A  city, 
liayiiig  authority  by  its  charter  to  levy  license 
taxes  on  vehicles,  passed  an  ordinance  imposing 
a  license  of  $5,  and  tbe  cost  of  numbering,  not 
to  exceed  25  cents,  for  each  dray,  etc.,  drawn 
by  not  more  than  one  animal;  for  each  milk 
or  butcher  wagon  drawn  by  not  more  than  one 
aulmal,  92.50,  and  the  cost  of  numbering,  not 
to  exceed  2S  cents;  for  every  truck  or  float 
diswn  by  two  animals,  (12,  and  the  coat  of 
numbering,  not  to  exceed  25  cents;  for  other 
four-wheeled  vehicles  drawn  by  two  animal^ 
fS,  and  the  cost  of  numbering,  not  to  exceed  26 
cents,  etc.  All  dues  were  required  to  be  paid  to 
fbe  city  collector,  who,  after  paying  uie  ex- 
penses of  issuing  licenses  and  numbering,  was  to 
pay  the  remainder  to  the  city  treasnrer,  to  be 
applied  exclusively  to  Improvina'  the  streets, 
etc.  Held,  that  the  taxes  imposed  were  licenses, 
and  not  occupation  taxea,  notwithstanding  the 
incidental  feature  of  revenue,  and  hence  the 
wdlnance  did  not  conflict  with  tbe  Constitution. 

Certified  Qnestlons  from  Court  of  CItII  Ap- 
peals of  First  Supreme  Judicial  District. 

Suit  b7  A.  A.  Brown  and  others  against 
the  clt7  of  Oalveston.  -  From  a  Judgment  f<ur 
defoidant,  plalntifb  appealed  to  the  Court  of 
Civil  Appeals  for  tbe  Second  District,  which 
eertlfles  questions  to  the  Siq>reme  Court 
Qnestlons  answered. 

Jna  B.  and  Chas  J.  Stobbs,  for  appellants. 
J.  Z.  H.  Scot^  for  appellee. 

BROWN,  J.  The  Court  of  Civil  Appeals 
for  fhe  First  District  certified  to  this  court 
tbe  questions  hereinafter  copied,  with  a  state- 
ment from  which  we  make  the  .following  ex- 
tracts and  condensed  statement  of  facts  al- 
leged m  the  petition,  which  will  be  snffici«it 
to  understand  the  points  discussed  In  this 
opinion: 

"A.  A.  Brown  and  about  50  other  dUzens 
of  Galveston  brought  this  snlt^  tm  tbenh 
selves  and  all  others  similarly  situated, 
against  the  city  of  OalTsston.  a  municipal 
corporation,  for  an  injunction  to  restrain  the 
enforcement  of  certain  ordinances  of  the  dty 
requiring  the  payment  of  license  dues  or  tax- 
es upon  vehicles  kept  for  public  or  private 
use  or  hire,  and  for  a  Judgment  declaring  the 
invalidity  of  the  ordinances  and  the  provi- 
sions of  the  charter  on  which  they  are  based. 
A  temporary  inJunctioD  was  granted.  The 
defendant  filed  a  motion  to  dissolve.  Tbe 
principal  grounds  of  the  motion  were  want 
of  equity  in  the  bill,  an  adequate  legal  reme- 
dy, and  the  denial  of  some  of  the  averments 


of  the  petition.  The  answer  also  contained 
a  general  demurrer,  and  admitted  that  the 
petition  correctly  set  out  the  portions  of  the 
charter  and  ordinances  under  which  d^end- 
ant  assumed  to  act,  and  that  plalntlffB  were 
pursuing  the  occupations  and  using  the  ve- 
hicles stated  In  the  bill,  upon  which  license 
dues  were  claimed  by  the  defendant;  also, 
that  defendant  had  levied  and  Intended  to 
levy  and  collect  ad  valorem  taxes  upon  prop- 
erty subject  to  taxation,  Including  the  ve- 
hicles upon  or  on  account  of  which  license 
dues  were  claimed,  and  that  It  also  had 
levied  and  collected,  or  intended  to  levy  and 
collect,  dty  occupation  taxes  from  all  of  the 
plaintlflFs  liable  therefor;  that  la  to  say,  one- 
half  of  the. occupation  taxes  levied  by  tbe 
state  upon  the  same  pursuits,  and  that  such 
ad  valorem  and  occupation  taxes  are  *over 
and  above  and  separate  from'  the  license 
dues  which  are  the  subject  of  this  contro- 
versy. After  a  hearing  the  defendant's  mo- 
tion to  dissolve  was  sustained,  and,  the  plaln- 
tltta  decliulng  to  amend,  the  court  dismissed 
their  petition  and  rendered  Judgment  for  the 
defendant" 

The  plaintiffs  allege  that  the  dty  of  Gal 
veetoD  la  a  monldpal  corporation,  chartered 
by  and  organized  under  an  act  of  the  hegle- 
latnre  of  the  state  of  Texas,  entitled:  "An 
act  to  Incorporate  the  dty  of  Galveston  and 
to  grant  It  a  new  charter  and  to  repeal  all 
pre-^stlng  charters,"  approved  April  18, 
1901.  which  took  effect  on  the  8th  day  of  July 
of  that  year.  The  first  section  of  the  charter 
declares  "that  all  the  Inhabitants  of  the  dty 
of  Galveston  shall  continue  to  be  a  body 
politic  and  corporate  with  perpetual  succes- 
sion by  the  name  and  style  of  the  'City  of 
Galveston,'  and  as  such  they  and  their  suc- 
cessors by  that  name  shall  have,  exerdse  and 
enjoy  all  the  rights,  immunities,  powos, 
privUeges  and  franchises  now  possessed  and 
enjoyed  by  the  said  dty  and  herein  granted 
and  conferred,  and  shall  be  subjed  to  all  the 
duties  and  obligations  cow  pertaining  to  and 
incumbfflt  upon  said  dty  as  a  corporation 
not  Inconsistent  with  this  act  and  may  or- 
dain and  establish  such  acts,  laws,  regula- 
tions and  ordinances  not  Inconsistent  with 
the  Constitution  and  laws  of  this  state  as 
shall  be  needful  for  the  government  Interest, 
welfare  and  good  order  of  the  said  body 
politic."  The  Bcction  authorizes  the  city  to 
sne  and  be  sued  by  that  name;  to  purchase, 
lease,  grant,  and  convey  real  iffoperty,  etc. 
Section  2  defines  the  limits  of  the  dty  of 
Galveston  and  its  territorial  Jurisdiction,  and 
section  8  divides  the  d^  into  wards,  defining 
their  boundaries.  Section  4  transfers  to  the 
new  dty  all  tiie  waterworks,  sewerage 
plants,  fire  engines,  fire  alarms,  and  all  oth»- 
kinds  of  propwty  of  every  character  which 
was  possessed  and  owned  by  the  old  dty. 
Sedion  B  Is  as  follows:  "There  shall  be 
pointed  by  tbe  Governor  of  the  stete,  as  soon 
as  possible  after  the  passage  of  this  act 
three  commissioners,  <me  of  whom  he  sbaU 
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select  ftnd  derignate  as  president  of  the  board 
of  commlsBlonerB  provided  for  herein,  and 
wltfaln  ten  days  after  the  passage  of  tbls  act 
It  shall  be  the  doty  of  the  conunlBsloDer^ 
court  of  Oalvesttm  county  to  order  an  elec- 
tion to  be  beld  In  the  city  of  Galveston,  at 
which  election  the  qualified  voters  of  the 
city  of  QalTestcm  shall  select  two  other  com* 
mlsalouers,  who,  togeth^  with  the  three 
ccznmissloners  appointed  by  the  Goremor, 
shall  conatHnte  the  board  of  commissioners 
of  the  city  d  QalTeston.  In  ordering  sach 
election,  the  commlnslonera*  court  shall  de- 
termine the  time  and  the  places  In  the  dty 
of  Oalreston  for  holding  vach  election,  and 
the  manner  of  holding  the  eame  shall  be  gov- 
mied  by  tin  laws  of  Uie  state  regulating 
general  electioDB.  Each  of  said  five  commis- 
sioners shall  be  over  the  age  of  25  years, 
citizens  of  the  United  States  and  for  five 
years  Immediately  preceding  their  apptrint- 
ment  or  election  raddenta  of  fhe  city  of  Gal- 
veatcm.  Each  of  said  fire  conunisalonera 
flhall  hold  office  for  two  years  from  and  afta 
the  Sats  of  bis  qnallflcation  and  imtU  bis  ane- 
cessor  shall  have  been  duly  appointed  or 
elected,  as  the  case  may  be.  and  dniy  qnall- 
fled*  Said  board  of  commisslanera  shall  con- 
■tltnte  the  municipal  goremment  of  the  city 
of  Oalveston."  Section  6  dedaiea  that  the 
president  and  oflier  members  of  the  board  of 
commissioners  shall  be  held  and  deemed  in 
law  the  saccessars  of  the  mayor  and  aldo^ 
men  of  the  city  of  QalTeston,  and,  upim 
qnaliflcatlon  by  the  commlEsioners  as  requir- 
ed by  the  charter,  all  powers,  rights,  and  dn- 
tles  of  the  mayor  and  board  of  aldermen  of 
tbe  dty  shall  cease,  and  that  the  said  board 
of  ccanmlsstoners  shall  represent  tbe  city  of 
OalTeston  In  all  matters  in  which  the  board 
of  aldermen  and  the  mayor  would  have  rep- 
resented it  under  the  old  charter.  Sections 
7,  8,  9.  10,  and  11  provide  for  tbe  quallfica- 
tlon  fit  the  eommlstfoners  by  taking  the  oath 
and  e^ntlng  the  bond  prescribed,  for  their 
remoTal,  and  for  filling  all  vacancies,  with 
other  provisions  which  do  not  affect  the 
question  before  ns.  Section  12  provides  that 
"said  board  of  commlBSioners  so  constituted 
fdiall  have  control  and  supervision  over  all 
the  departments  of  tbe  said  city  and  to  that 
end  shall  have  power  to  make  all  such  roles 
and  regulations  as  they  may  see  Qt  and  prop- 
er concerning  the  organisation,  management 
and  operation  of  such  departments,  and  shall 
have  power  under  such  rules  and  regulations 
as  they  shall  make  to  appoint  and  for  cause, 
which  to  the  said  board  shall  seem  sufficient 
after  an  opportunity  to  be  heard,  to  discharge 
all  employes  Including  the  chiefs  of  the  de- 
partments respectively."  The  charter  In- 
vests the  board  of  commissioners  with  foil 
power  for  the  government  of  the  city,  which 
Is  annecessary  for  us  to  set  ont  In  detail;  suf- 
fice to  say,  that  they  embrace  every  phase 
of  city  government,  and  confer  upon  the 
board  ample  power  to  enable  It  to  perform 
th»  duties  enjoined.  Tbe  power  to  levy  and 


collect  ad  valorem  occupation  and  license 
taxes  la  given  .to  tiie  city.  Among  otlm- 
powers  conferred  Is  the  following:  "To  au- 
thorize the  proper  officor  of  the  said  city  to  . 
grant  and  issue  licenses  and  direct  tlie  man- 
ner of  issuing  and  registering  thereof,  and 
the  fees  and  chaises  to  be  paid  therefor,  pro- 
vided that  no  license  shall  be  l»tud  for  a 
longer  period  than  one  year  and  shall  not  be 
assignable,  except  by  pOTmlsadon  of  the  board 
of  commissioners."  Section  51  of  tbe  cbar- 
ter  reads  as  follows:  "To  Ucraae  and  tax 
tiie  owners  of  all  vehicles  in  tbe  city  of  Gal- 
v«rton  used  or  kept  for  private  or  public  nae, 
and  to  license,  tax  and  regulate  backmwn, 
draymen,  omnibus  drivem  and  driven  of  ba^ 
gage  wagons,  porters  and  all  atben  pvranlng 
like  occupations,  with  or  without  vehicles, 
and  prescribe  their  compensation,  and  pro- 
vide for  their  protection,  and  make  ft  a  mia- 
demeanor  for  any  person  to  attempt  to  de- 
fraud them  of  any  legal  charge  for  aervlcea 
rendered,  and  to  isolate,  liccsue  and  re* 
strain  runners  for  steamboats,  railroads; 
stages  and  public  bouses;  and  enforce  tbe 
collection  of  all  snch  taxes  by  proper  ordi- 
nances; and  an  revenues  collected  under  tbe 
provisions  of  this  section,  or  any  ordinance 
passed  in  pursuance  thereof,  shall  be  nsed 
only  for  tiie  Improvement  of  the  streets  and 
alleys  of  said  city."  The  power  is  also  given 
to  levy  taxes  upon  different  occupations.  In- 
cluding merobants  and  all  classes  of  dealera 
in  merchandise,  as  well  as  all  tiie  occupa- 
tions which  are  taxed  by  tbe  state  govern- 
ment. Section  94  provides  that  the  act  shall 
be  taken  and  held  as  a  pnbllc  law  by  an 
courts  and  tribunals,  which  shall  take  Judi- 
cial notice  and  knowledge  of  the  contents  and 
provisions  thereof. 

It  is  alleged  that  the  board  of  commission- 
ers of  the  city  of  Galveston,  claiming  to  act 
In  pursuance  of  and  by  the  authority  of  tiie 
charter  of  the  city,  ordained  and  adopted  or^ 
dlnances,  of  which  article  527  la  In  tbeee 
words:  "That  it  shall  be  unlawful  for  any 
person,  firm  or  corporation.  In  said  dty  to 
run  or  keep  fbr  public  or  private  use  or  hire, 
any  of  the  vehicles  hereinafter  mentioned, 
without  having  first  obtained  a  license  th«e- 
for,  and  given  a  bond,  and  paid  the  license 
does  prescribed  by  this  ordinance."  Article 
528  prescribes  the  method  by  which  the  li- 
cense may  be  obtained,  and  what  shall  be 
done  by  tlie  citizens  in  order  to  obtain  It, 
among  which  It  is  provided  that  applicants 
"shall  pay  the  fallowing  license  dues  for  each 
and  every  dray,  furniture  cart,  or  grocery 
or  delivery  wagon,  drawn  by  not  more  tban 
one  animal,  as  license  dues,  the  sum  of  five 
dollars,  and  the  cost  of  numbering  not  to  ex- 
ceed twenty-five  cents;  for  each  and  ev«7 
milk  or  butcher  wagon,  or  other  vehicle  need 
for  such  purpose,  drawn  by  not  more  than 
one  animal,  as  license  dues,  the  sum  of  two 
dollars  and  fifty  cents,  and  tbe  cost  of  num- 
bering not  to  exceed  twenty-flve  cents;  Tot 
every  truck  or  float,  drawn  by  two  ««'*"iqFfL 
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as  license  dues,  the  warn  of  twelre  dollars, 
ABd  the  coat  of  nomberlng  not  to  exceed 
tweDty-five  cents;  for  all  otber  four  wheeled 
v^cles  used  for  tratiBportaUon  of  merchan- 
dise, baggage,  etc.,  and  drawn  by  two  ani- 
mals, as  license  dnes,  the  Bom  of  eight  dol* 
lars,  and  the  cost  of  nnmberlng  not  to  exceed 
fwenty-flve  cents;  provided,  that  when  any 
vehicle  la  drawn  by  a  greater  number  of  ani- 
mals, than  tliat  specially  set  forth  (or  such 
vehicle,  an  additional  amount  of  one  dollar 
shall  be  paid  for  each  additional  animal; 
for  each  and  every  hack  and  omnlbns  and 
for  each  and  every  street  railway  car,  for 
the  transportation  of  passengers  for  hire,  or 
for  the  use  and  convenience  of  the  gueats  of 
hotels,  as  license  dues,  the  sum  of  eight  dol- 
lars, and  the  cost  of  numbering  not  to  exceed 
twenty-five  cents;  and  for  each  and  every 
hnggy  liept  for  hire,  as  license  dues,  the  sum 
of  two  dollars  and  fifty  cents,  and  the  cost  of 
numbering  not  to  exceed  twenty-five  cents; 
for  each  and  every  private  carriage  drawn 
by  more  than  one  animal,  as  Ucwise  dues,  the 
«um  of  five  dollars,  aud  the  cost  of  number^ 
li^  not  to  exceed  twenty-five  cents;  for  each 
and  every  buggy,  bnckboard  or  other  vehicle 
not  heretofore  mentioned,  kept  for  private 
ase,  as  license  dues,  the  sum  of  two  dollars 
and  fifty  caits,  and  the  cost  of  nnmberlng 
not  to  exceed  twenty-five  cents."  Provision 
is  made  for  regulating  the  numbering  and 
Uc«islng  of  the  said  vehicles.  Ail  license 
dues  are  required  to  be  paid  to  the  city  col- 
lector, who,  after  paying  the  expenses  of  ia- 
solng  licenses  and  numbering  the  vehicles, 
must  pay  the  remainder  to  the  city  treasure 
«r,  to  be  applied  exclusively  to  Improving 
the  streets,  alleys,  and  avenues  of  the  city. 

Tbe  petition  alleges  that  the  plaintiffs  were 
the  owners  of  vehicles  kept  for  public  and 
private  use  or  for  hire,  and  that  tbe  dty  of 
Galveston  had  levied  ad  valorem  taxes  upon 
each  and  all  of  the  said  vehicles.  Tbe  peti- 
tion also  alleges  that  tbe  said  petitioners  had 
paid  all  of  their  occupation  taxes  levied  upon 
Anj  of  the  businesses  in  which  they  were  en- 
gaged, which  said  occupation  taxes  are  ena< 
merated  In  the  following  provision  of  tbe  or- 
dinance adopted  therefor:  "From  every  liv- 
ery or  feed  stable  fifteen  cents;  for  each  stall, 
fifteen  cents;  for  each  hack,  buggy  or  other 
veblde,  and  from  every  hack,  buggy,  dray, 
wagon,  or  other  vehicle,  let  for  hire,  not  con- 
nected with  the  livery  and  feed  and  sale  sta- 
ble, one  dollar;  from  every  wagon  yard  used 
for  profit  two  dollars  and  fifty  cents."  The 
petition  attacks  tbe  license  taxes  charged 
against  their  vehicles  as  beli^  without  au- 
thority, and  In  violation  of  the  Constitution 
of  the  state  of  Texas.  They  charge  that  the 
said  license  taxes  are  really  laid  tor  the  pur- 
pose of  revenue,  and  not  for  police  purposes. 
It  Is  also  alleged  that  the  said  ordinances  are 
void  because  the  parts  of  tbe  charter  which 
authorize  the  Governor  of  the  state  to  ap- 
point three  commissioners  for  the  dty  of 
Galveston,  and  those  provisions  which  InvcBt 


the  board  of  commissioners  with  tbe  powers 
of  the  city  government,  are  contrary  to  the 
Constitution  of  the  stat&  It  Is  alleged  that 
the  city  of  Galveston  is  enforcing  tbe  said 
ordinances  by  arresting  some  of  tbe  plain- 
tIfiCs,  and  threatening  to  arrest  the  others,  for 
refusal  to  pay  the  said  taxes.  The  allega- 
tions in  tbe  petition  are  explicit,  setting  out 
amply  the  grounds  upon  whidi  tbe  Injunc- 
tion Is  sought,  but  it  Is  deemed  unnecessary 
to  make  a  more  particular  statement.  The 
following  questions  are  snbmltted  to  this 
court  by  the  Court  of  Civil  Appeals: 

"(1)  Did  the  city  of  Galveston  have  an- 
thorlty,  under  tbe  act  of  the  Legialatnne  ap- 
proved April  18, 1901,  granthig  it  a  new  char- 
ter and  repealing  all  pre-existing  diarters, 
to  enact  and  enforce  the  ordinances  by  vir- 
tue of  wblcb  the  right  to  collect  tbe  license 
tax  was  claimed? 

"<2)  Were  the  charter  and  ordinances  mo- 
thorlslng  the  collection  of  the  tax  in  conflict 
with  tbe  provisions  of  the  Constitution  of 
this  state  on  taxation? 

"(3)  Did  tbe  court  below  err  in  snstalnlng 
tbe  motion  to  dissolve  the  Injunction  and  In 
dismissing  tbe  petition?" 

The  first  question  snbmltted  to  ns  involves  . 
tbe  constitutionality  of  those  sections  and 
provlsloDB  of  tbe  charter  of  the  dty  of  Gal- 
veston which  empower  the  Governor  of  the 
state  to  appoint  three  members  of  tbe  gov- 
erning board  of  commissioners  for  that  dty, 
and  of  those  which  Invest  that  commission 
so  constituted  with  the  powers  of  mayor  and 
board  of  aldermen.  This  question  arose  In 
tbe  case  of  Bx  parte  Lewis,  which  was  de- 
cided by  the  Court  of  Criminal  Appeals  of 
this  State,  reported  In  73  S.  W.  811.  The 
majority  opinion  was  delivered  by  the  Hon- 
orable John  N.  Henderson,  justice,  and  concur- 
red In  by  the  Honorable  W.  L.  Davidson,  pre- 
siding justice,  of  that  court  Judge  M.  M. 
Brooks  dissented  from  the  opinion  of  tbe 
majority.  In  that  case  the  majority  beld  that 
the  law  which  authorized  the  Governor  to 
make  the  appointment  of  the  three  commis- 
sioners was  contrary  to  the  Constitution  of 
the  state  of  Texas.  Tbe  majority  and  dis- 
senting opinion  each  show  extensive  research 
into  the  authorities,  and  contain  able  and 
elaborate  ailments  and  discussion  of  the 
principles  Involved.  Becc^tslng  the  equal 
anthbrlty  and  dignity  of  that  court,  we  ap- 
proach tbe  Investigation  of  the  question  with 
much  hesitancy,  because  of  tbe  delicacy  of 
the  duty  to  be  performed.  We  shall  accord 
to  the  opinion  of  tbe  majority  in  that  case 
equal  weight  as  an  authority  with  that  of 
any  other  court  of  last  resort,  and,  because 
It  Is  a  court  of  co-ordinate  powers  with  this, 
acting  lender  authority  derived  from  the  same 
Constitution,  we  feel  constrained  to  conform 
onr  opinion  to  that  If  we  can  properly  do  so 
In  the  discharge  of  onr  duty.  The  Industry 
of  tbe  judges  who  wrote  those  opinions  has 
relieved  us  of  much  labor  that  would  have 
bora  necesBsrj  to  obtain  the  aame  Bst  of 
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antboritlefl,  and  we  are  much  aided  in  tbe 
solution  of  this  Important  question  by  the 
arguments  presented  by  each. 

It  Ib  claimed  by  the  appellant,  and  was  so 
held  by  the  Court  of  Criminal  Appeals,  that 
the  proTlslons  of  the  charter  In  question  are 
In  violation  of  the  following  section  of  tbe 
Constitution  of  Texas:  "All  qualified  electors 
of  the  state,  as  herein  described,  who  shall 
bare  resided  for  six  months  immediately  pre- 
ceding an  election  within  the  limits  of  any 
city  or  incorporated  town,  shall  have  the 
right  to  Tote  for  mayor  and  all  other  elec- 
tive officers;  but  In  all  elections  to  determine 
the  expenditure  of  money  or  assumption  of 
debt  only  those  shall  be  qualified  to  vote 
who  pay  taxes  on  property  in  said  city  or 
Incorporated  town."   Article  6, 1  3,  Const 

Before  proceeding  to  the  examination  of 
the  question,  we  will  state  a  few  general 
principles  of  interpretation  and  construction 
which  are  applicable  to  this  case.  The  Con- 
stitution of  this  state  distributes  the  powers 
of  government  thus:  "Those  which  are  leg- 
islative to  one,  those  which  are  executive  to 
another,  and  those  which  are  Judicial  to  an- 
other; and  no  person  or  collection  of  per- 
.  sons  being  of  one  of  these  departments,  shall 
exercise  any  power  properly  attached  to  ^- 
ther  of  the  others,  except  in  instances  herein 
expressly  permitted."  Const,  art.  2.  Article 
3,  S  1,  of  the  Constitution,  Is  In  this  language: 
"The  legislative  power  of  this  state  shall  be 
vested  in  a  Senate  and  House  of  Representa- 
tives, which  together  shall  be  held  to  be  tbe 
Legislature  of  the  state  of  Texas."  This  lan- 
guage vests  In  the  Legislature  all  legislative 
power  which  the  people  possessed,  unless  lim- 
ited by  some  other  provision  of  the  Consti- 
tution. 

Bach  legislator  Is  required  to  take  the  offi- 
cial oath  as  prescribed  by  the  Constitution, 
which  pledges  him  to  discharge  his  duty  in 
conformity  with  that  Instrument  The  en- 
actment of  the  Legislature  of  the  charter  of 
Galveston  Involved  the  consideration  hy  each 
member  of  both  houses  and  tbe  Qovemor  of 
the  question  now  before  us;  that  is,  each 
must  have  determined  that  the  bill  did  not 
violate  the  Constitution  of  the  state  of  Texas 
In  any  particular.  A  court  has  no  power  to 
review  the  action  of  the  legislative  depart- 
ment of  the  government,  but  when  called 
upon  to  administer  a  law  enacted  by'  it 
must  In  the  dlschai^e  of  Its  duty,  determine 
whether  that  law  is  In  conflict  with  the  Gon- 
Btltntlon,  which  Is  superior  to  any  enactment 
that  the  Legislature  may  make;  but  In  tbe 
examination  of  such  a  question  we  most  bear 
in  mind  that  except  in  the  particulars  where- 
in it  is  restrained  by  tbe  Constitution  of  the 
United  States,  the  legislative  d^rtment  may 
exercise  all  tegtslatlve  power  which  Is  not 
forbidden  expressly  or  by  Implication  by  the 
provisions  of  the  Constitution  of  the  state  of 
Texas.  Lytle  v.  HalfT.  75  Tex.  132,  12  8. 
W.  niO;  Harris  Co.  v.  Stewart  91  Tex.  148, 
41  8.  W.  060:  Cooley,  Const  Um.  200.  301. 


If  there  be  doubt  as  to  the  validity  of  the 
law,  it  is  due  to  the  co-ordinate  branch  of  the 
government  that  Its  action  should  be  upheld 
and  its  decision  accepted  by  the  judicial  de- 
partment In  his  work  on  Constitutional 
limitations  (page  218),  Mr.  Cooley  says : 
"The  question  whether  a  law  be  void  for  its 
repugnancy  to  tbe  Constltntlon  is  at  all  time 
a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  the  affirma- 
tive In  a  doubtful  case.  The  court  when 
Impelled  by  duty  to  render  such  a  Judgment 
would  be  unworthy  of  its  station  could  it  t>e 
unmindful  of  the  solemn  obligation  which 
that  station  Imposes;  but  It  Is  not  on  sl^ht 
implication  and  vague  conjecture  that  the 
Legislature  is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  its  acts  to  be  con- 
sidered void.  The  opposition  between  the 
Constltntlon  and  the  law  should  be  such  that 
the  Judge  feels  a  clear  and  strong  conviction 
of  their  IncompatlhHlty  with  each  other." 

Tbe  honorable  Court  of  Criminal  Appeals 
expressed  its  condnslon,  that  the  sections  of 
the  charter  of  tbe  city  of  Galveston  in  ques- 
tion are  In  conflict  with  the  Gonstitntion,  in 
the  following  language:  "However,  it  is  not 
necessary  to  rest  Uils  decidon  upon  implica- 
tion, as,  in  our  opinion,  the  Constltntlon 
pressly  prohibited  the  Legislature  to  either 
appoint  directly,  or  through  the  Governs, 
the  local  municipal  officers  of  cities  and 
towns,  Inasmuch  as  the  Constitution  opress- 
1y  confers  tbe  power  on  the  citizen  voters  of 
tbe  mnnlclpallty  to  elect  tbe  mayor,  and  other 
elective  officers.  •  •  We  hold  that  the 
mayor  and  the  board  of  aldermen  of  said 
city  were  elective  officers  nnd»  and  by  vir- 
tue of  our  Constitution,  and  that  tbe  ma- 
jority of  these.  In  tbe  face  of  our  traditions 
and  of  tbe  organic  law  itself,  having  been 
appointed  by  the  Governor,  any  law  or  ordi- 
nance passed  by  them  was  without  authori^, 
inasmuch  as  they  were  not  officers  of  the 
municipality,  and  could  not,  under  oar  Con- 
stitutloD,  1)e  Boch."  That  court  could  arrive 
at  its  conclusion  only  by  implication,  for  the 
language  used  In  tbe  section  of  tbe  Constitu- 
tion quoted  does  not  declare  that  there  shall 
he  a  mayor  for  each  town  and  city.  Aa  we 
have  seen,  the  power  of  tbe  Leglslatmre  can 
be  limited  only  by  a  prohibition  contained  in 
the  Constitution,  either  In  sprees  terms  or 
hy  fair  Implication  arising  from  the  tnstm- 
ment  If  the  purpose  the  convention  had  In 
adopting  the  section  In  question  can  be  ef- 
fected without  the  prohibition,  none  will  t>e 
implied.  Lytle  v.  Halff  &  Bro.,  75  Tex.  132, 
12  S.  W.  610.  In  the  case  cited.  Judge  Stay- 
ton  said:  "A  prohibition  of  the  exercise  of  a 
power  cannot  be  said  to  be  necessarily  Im- 
plied, unless,  looking  to  the  language  and 
purpose  of  the  Constltntion,  It  Is  evident  that 
without  such  Implication  the  will  of  the  j>eo- 
ple,  as  Illustrated  by  a  careful  consideration 
of  all  Its  provisions,  cannot  be  given  effect 
*  *  *  An  Intention  to  restrict  the  power 
of  a  state  Legtslatnre,  and  espedally  In  refer- 
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race  to  BDcb  a  matter,  further  tban  tbls  Is 
done  by  express  Umltatlona,  Is  not  to  be  pre- 
smned.  and,  when  It  to  claimed  that  this  Is 
done  hy  Implication,  those  bo  claiming  ought 
to  be  able  to  point  out  ftte  proTlsIon  or  pro- 
vIslonB  of  the  Constitution  which  require  sncfi 
Implication  to  give  effect  to  the  wUl  of  the 
people  evidenced  hy  the  entire  Instrument.*' 
Begolation  of  the  elective  franchise  is  the  sub- 
ject of  article  6,  the  first  section  of  which  de- 
clares what  persons  shall  not  be  permitted  to 
TOte.  Section  2  prescribes  the  qualifications 
for  electors  In  the  state,  and  the  third  sec- 
tion dassifles  the  electors  of  the  state  who 
mlde  In  cities  or  incorporated  towns,  secur- 
ing to  all  qualified  voters  the  right  to  vote 
in  electionB  "for  mayor  and  all  other  elective 
<»DcerB";  but,  in  elections  to  determine  the 
expnidltnre  of  money  or  tlie  assumpttou  of  a 
debt,  only  tboae  who  pay  taxes  on  property 
in  cities  or  incorporated  towns  are  permitted 
to  vote.  The  purpose  of  this  section  Is  to 
secure  to  all  electors  of  the  state  residing  In 
cities  and  towns  the  right  to  vote  at  all  etec- 
tlonc  for  elective  officers  of  such  corpora- 
tions, and  to  secure  to  property  taxpayers 
the  right  to  determine  questions  of  the  ex- 
penditure of  money  and  the  assumption  of 
debts,  when  submitted  to  a  vote.  In  order 
to  d^ermlne  the  meaning  of  this  provision, 
ire  must  look  to  all  parts  of  the  Constltatlon 
that  will  throw  light  upon  the  matter.  Ar- 
ticle 11  deals  with  the  organization  of  mu- 
nicipal corporations,  and  contains  limitations 
upon  their  authority  to  levy  taxes  and  to  In- 
cur debts,  but  we  find  none  upon  the  au- 
thority of  the  Legislature  to  create  municipal 
conKHiatlons  In  such  manner  and  under  such 
forms  as  it  deems  proper;  on  the  contrary, 
sections  4  and  5  of  that  article  are  couched 
in  such  language  that,  standing  alone,  the 
I^eglslature  would  be  left  free,  In  the  or- 
;;nnizatlon  of  cities  and  towns,  In  prescribing 
the  form  of  government.  It  Is  not  reason- 
able to  conclude  that  the  conventkn  would 
have  left  so  Important  a  matter  to  be  ar- 
rived at  by  Implication  from  language  used 
ill  reference  to  a  different  subject  The  fact 
that  the  convention  failed  to  express  such 
limitation  In  article  11,  where  It  would  be 
most  appropriate,  or  in  any  part  of  the  Con- 
stitution, fomlsbes  strong  evidence  that  no 
intention  existed  in  the  minds  of  the  mem- 
bers of  the  convention  to  require  the  Legis- 
lature to  provide  for  a  mayor  In  the  organlxa- 
tioD  of  every  city  or  town.  Our  Constitution 
is  dlstingnlshed  for  the  partlculari^  of  its 
Iirovlsions  and  the  details  Into  which  It  ot- 
ters in  reference  to  matters  of  government. 
Counties  are  classed  as  municipal  corpora- 
tions in  article  11,  yet  the  convention,  In  oth- 
er parts  of  the  Constitution,  specify  the  offi- 
cers for  the  connties— Including  Justices  of 
the  peace— and  provide  for  their  eiection.  It 
Is  significant  that  the  Legislature  was  thus 
left  free  to  choose  the  form  of  govemmciit 
for  cities  and  towns  in  contrast  with  the  par- 
tlcnltr  prorlsions  fbr  conptles.   As  fbe  spe- 


cific directions  with  regard  to  counties  by  im- 
plication daiy  to  Uie  Legislature  authority  to 
provide  oth«  methods,  so  the  want  of  such 
directions  as  to  towns  and  cities  show  the  in- 
tuition ot  the  conrentlon  to  leave  it  to  legis- 
I  lative  dl8cretl(ui.   Section  S  of  article  6  is 
j  self -executing  to  the  extent  that,  when  an 
I  election  is  ordwed  fw  either  named  purpose 
I  In  a  town  or  city,  the  right  to  vote  In.  such 
:  election  to  secured  by  the  Constitution,  and 
;  no  implication  arises  because  not  necessary 
1  to  complete  the  purpose  of  that  section  of  the 
Constitution.   Lytle  v.  Halff  &  Bra.,  above 
;  cited;  Cleburne  v.  BaUway  Co.,  66  Tex.  461. 
:  1  S.  W.  S42.  In  the  latter  case  the  court 
<  said:   "A  power  will  be  implied  only  when 
;  without  its  exerdve  an  expressed  duty  or  an- 
I  thorlty  would  be  nugatory."   A  requiremrait 
:  that  every  question  Involving  the  dteburse- 
:  ment  of  funds  be  submitted  to  a  vote  of  the 
i  property  taxpayers  of  each  town,  and  city 
:  may  as  well  be  Implied  as  that  a  mayor  must 
I  be  provided  for  to  be  elected  by  the  voters, 
i  because  the  privilege  to  vote  on  such  propo- 
sitions to  secured  In  the  same  sentence  by 
language  as  definite  as  that  which  expresses 
the  elector's  right  to  vote  for  mayor.  The 
phrase  "shall  have  the  right  to  vote  for  may- 
or and  other  elective  office"  means  tliat 
'  such  electors  slull  have  the  right  to  vote  at 
all  elections  for  'elective  officers.    If  from 
thto  language  It  be  implied  that  each  town 
must  have  a  mayor  in  ordor  that  the  electors 
may  exercise  thcdr  constitutional  right  the 
same  implication  would  require  tliat  all 
propoaltlonB  involving  the  azpenditnre  of 
money  should  be  submitted  at  an  election  to 
the  property  tsxpaying  voters  In  order  Hiat 
they  may  exerctoe  tb^  constitutltnial  right 
to  vote  on  the  question.  The  fact  that  the 
Oonstitntion  directs  that  all  propoaitiona  to 
levy  tezea  to  support  public  free  schools  bt 
dtles  and  towns  shall  be  anbmltted  to  a  vote 
of  the  property  tax  payers  (article  11,  ||  7 
and  10;  article  7,  I  8)  showi  that  tiie  con- 
v€aitlon  did  not  understand  Hutt  MCtKm  S, 
art  6,  embodied  such  requirements,  else 
the  q;»edal  provisions  would  be  useless.  The 
association  of  the  two  pluvses,  rdatlng  to 
the  same  gmeral  subject  indicates  ttutt  ttmy 
were  used  In  tbe  same  seiue  as  related  to  flie 
different  matters  to  be  determined  by  the 
voters.   Suth.  Stat  Const  |  2Si;  Bear  v. 
Marx,  6S  Tex.  aOL 

The  majori^  <q»tnlon  argues  with  mneb 
force  tbe  propoaltltm  that  tbe  charts  of  Gal- 
veston to  In  conflict  with  section  8  of  article 
6  of  tlie  Constitution,  but  we  do  not  believe 
that  It  to  so  conclusive  as  to  Justify  thto 
conrt  in  overruling  the  decision  of  the  legtola- 
tlve  department  If  there  was  doubt  In  our 
minds,  our  conclusion  must  be  as  expressed 
In  the  following  quotation:  "But  If  I  could 
rest  my  opinion  in  fovor  of  tbe  constltntion- 
allty  of  the  law  on  which  the  question  arises 
on  no  other  ground  than  thto  doubt  so  felt 
and  acknowledged,  that  alone  would.  In  my 
estimation,  be  a  satlsfoctory  vindication  ot 
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It  It  \B  but  a  decent  respect  due  to  tbe  wis- 
dom, the  integrity,  and  the  patriotism  of  tbe 
legislative  body  by  which  any  law  is  passed 
to  presume  In  favor  of  its  validity,  until  Ua 
violation  of  the  Constitution  is  proved  be- 
youd  all  reasonable  doubt" 

It  is  asserted  by  tbe  appellant  that  the 
people  of  Oalveston  bad  the  "Inherent  right" 
to  select  their  own  municipal  officers,  and 
that  the  Legislature  had  no  power  to  author- 
ize the  Governor  of  the  state  to  appoint  mu- 
nicipal officers  for  that  city.   Tbls  proposi- 
tion seems  to  be  supported  by  the  majority 
opinion  In  the  case  of  Ex  parte  Lewis,  73 
S.  W.  8J3,  from  which  we  quote.   After  clt-  , 
Ing  a  number  of  cases,  the  Court  of  Crim- 
inal Appeals  said:  "But  the  reasoning  in  all 
of  the  cases— those  referred  to  as  well  as  all  , 
others— to  which  our  attention  has  been  call-  i 
ed,  accept  State  of  Nevada  v.  Swift,  11  Nev. 
134,  strongly  supports  the  proposition  that, 
even  without  some  express  constitutional  pro- 
vision, neither  the  Legislature  nor  the  Gor- 
cmor  has  the  power  to  appoint  the  perma- 
nent officers  of  a  municipality.   In  tbe  cases 
cited  it  occurs  to  us  that  the  real  effect  of 
the  decisions  was  to  establish  the  doctrine 
that,  In  tbe  absence  of  a  grant  of  authority 
In  the'Constltatlon  authorizing  the  appoint-  j 
ment  of  such  local  officers  by  the  Legisla*  i 
tnre  or  the  Governor,  this  bower  was  denied  | 
by  Implication  arising  from  the  history  and  ' 
traditions  whicb  time  out  of  mind  had  con-  | 
ferred  local  self-government  on  municlpaU-  i 
ties."   That  honorable  court  drew  Its  coneln-  ' 
sion  from  the  following  cases:    People  t. 
Hnrlbnt  24  Mich.  44,  9  Am.  Rep.  103;  Allor  j 
V.  Wayne  Co.  Auditors,  43  Mich.  76.  4  N.  W.  , 
492;  Davock  v.  Moore  (Mich.)  63  N.  W.  424, 
28  L.  R  A.  788;  Geake  v.  Pox.  63  N.  E.  19;  \ 
State  V.  Denny.  118  Ind.  882,  21  Nt  B.  252,  4  | 
Lb  B.  A.  79.  People  T.  Hnrlbnt  Is  the  comer-  , 
stone  upon  wblcb  tbls  theory  rests,  and  upon  j 
which  all  of  the  other  decisions  cited  have  . 
been  constructed.    In  that  case  three  great 
Jurists  (Chrlstlancy,  Campbell,  and  Cooley) 
delivered  separate  opinions,  and  in  the  course 
of  tbe  discussion  of  the  qneatlon  which  was 
before  them  each  referred  to  the  history  and 
traditions  of  that  state,  in  reference  to  mu- 
nicipal corporation,  as  throwing  11c;ht  npon 
end  aiding  in  the  construction  of  this  provi- 
sion of  the  Constitution  of  that  state.  "Judi- 
cial officers  of  cities  and  Tillages  shall  be 
elected,  and  all  other  officers  sball  be  elected 
or  appointed  at  such  time  and  in  sncb  man- 
ner as  the  Ijcglslature  shall  direct"  The 
question  before  the  court  was  whether  the 
LoplBlature  bad  the  power  to  appoint  officers 
for  a  city  or  village,  or  should  It  have  provid- 
ed for  the  election  by  the  voters  of  such  dty 
or  Tillage,  or  for  appointment  of  sncb  officers 
by  the  municipal  authorities.   In  discussing 
the  question,  the  three  eminent  Judges  went 
elaborately  into  tbe  history  of  municipal 
corporations  In  tbe  state  of  Michigan,  stow- 
edly  for  the  purpose  of  showing  that  ttae  con- 
vention tatended  to  preserve  the  rights,  which 


had  previously  existed  under  their  charter^ 
for  tbe  people  of  cities  and  villages  to  elect 
or  appoint  their  own  local  officers,  and  they 
used  the  facts  to  show  that  the  language  of 
the  Constitution  was  Intended  to  express 
that  tbe  Legislature  should  provide  for  tbe 
appointments  or  election  by  the  municipality, 
from  which  they  implied  a  prohibition  against 
the  Legislatnre  making  appointments  of  wa- 
ter and  light  commissioners  for  the  city  of 
Detroit  Each  of  the  distinguished  jurists 
was  careful  to  state  tbe  ground  upon  which 
his  opinion  rested,  that  is,  upon  the  trae  in- 
tent and  meaning  of  the  Constltatton,  Id 
proof  of  which  we  <iuote  from  the  opinion  of 
Judge  Cooley,  as  follows:  "In  view  of  theee 
historical  facts  and  of  these  general  princi- 
ples, the  question  recurs  whether  our  state 
Constitution  can  Iw  so  construed  as  to  confer 
opon  tbe  Legislature  the  power  to  appoint 
for  municipalities,  the  officers  who  are  t» 
manage  the  property  interest  and  rights  In 
which  their  own  people  alone  are  concerned." 
Tbe  court  In  that  case  held  that  the  Consti- 
tution forbade  the  Legislature  to  enact  such 
a  law.  except  that  in  tbe  organization  of  a 
city  or  village  it  might  make  proTislonai  ap- 
pointments of  officers  to  bold  until  the  peo- 
ple conld  elect  those  which  were  provided  by 
the  charter.  A  misconception  of  those  opin- 
ions, and  the  putposes  for  which  those  able 
Jurists  referred  to  the  history  of  corporations 
In  that  state,  has  led  some  conrts  into  the 
use  of  very  extravagant  and  sensational  lan- 
guage upon  tbe  subject  of  "the  Inherent 
right"  of  a  people  to  control  their  own  local  af- 
fairs when  organized  Into  municipal  corpora- 
tions. An  examination  of  cases  cited  falls  to 
show  0  single  authoritative  decision  which  up- 
holds the  doctrine  announced  by  the  Court  of 
Criminal  Appeals  In  Ex  parte  Lewis,  In  ev- 
ery case  that  we  have  been  able  to  find,  no 
matter  what  tbe  Judge  may  have  said,  the 
judgment  of  tbe  court  was  finally  rested  up- 
on some  provision  of  the  Constitution  of  that 
state,  except  the  case  of  State  t.  Moores,  55 
Neb.  480,  76  N.  W.  175.  41  L.  R.  A.  634. 
which  has  been  overmled  by  the  Supreme 
Court  of  that  state. 

We  have  examined  many  authorities  upon 
this  question,  and  Snd  bnt  one  case  wblcb 
directly  negatives  the  proposition  that  is  as- 
serted in  the  opinion  of  tbe  Court  of  Criminal 
Appeals,  but  all  of  the  cases  cited  by  us  sus- 
tain appointments  of  mnnlclpal  officers  made 
by  the  Governor.  The  case  of  Bedell  v. 
Moores,  SS  N.  W.  243.  55  h.  R.  A.  740.  droided 
by  the  Supreme  Court  of  Nebraska.  diredJ.r 
overruled  State  v.  Moores,  before  cited.  Of 
the  opinion  delivered  In  the  former  case,  tbe 
Supreme  Court  of  Nebraska  says:  "The  ma- 
jority opinion,  to  our  minds.  Introduces  a 
new  principle  Into  our  system  of  Jurispru- 
dence, and  one  pregnant  with  mtschlerous 
consequences.  We  hare  been  taught  to  re- 
gard tbe  state  and  federal  Constitutions  as 
the  sole  test  by  which  the  ralidlty  of  acts  of 
tbe  Leglriatnre  are  to  be  detennlDed.  If  the 
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majorltr  <vbiloii  In  that  case  Is  to  staod  as 

the  law  of  the  state,  then  In  addition  to  such 
test  there  Is  another— an  Illusive  something, 
elastic  and  uncertain  as  an  unwritten  Consti- 
tution, which  may  be  Invoked  to  defeat  the 
leglslatlTe  wllL  We  cannot  believe  that  such 
a  principle  should  receive  the  final  sanction 
of  this  court"  From  the  many  authorities 
which  support  the  position  of  the  Nebraska 
court,  we  dte:  Newport  t.  Horton.  22  B.  I. 
196,  47  All.  S12.  50  L.  B.  A.  S30;  Amerlcus  T. 
Perry,  114  Ga.  871,  40  8.  B.  1004,  57  L.  R.  A. 
230;  Harrlss  v.  Wright,  121  N.  O.  172,  28  S. 
£.  269;  Philadelphia  v.  Fox,  M  Pa.  IGO; 
State  V.  Hunter,  38  Kan.  578,  17  Pac,  177; 
Luehrman  t.  Taxing  District,  2  Lea,  425;  Peo- 
ple V.  Draper.  15  N.  Y.  532;  Nevada  v.  Swift, 
11  Nev.  m 

In  our  own  state  the  doctrine  Is  well  set- 
tled that  a  municipal  corporation  can  exist 
only  by  and  through  an  act  of  the  Legislature 
of  the  state,  and  that  it  has  no  power  not 
granted  by  the  charter,  and  can  have  no  offi- 
cer not  provided  for  by  law.  Blessing  v.  Gal- 
veston, 42  Tex.  C41;  Pye  v.  Peterson,  43 
Tex.  312,  23  Am.  Rep.  608;  Vosburg  v.  Me- 
Crary,  77  Tex.  608,  14  S.  W.  195.  But  the 
doctrine  of  vested  rights  and  powers,  deriv- 
ed from  "history  and  traditions,"  asserts  a 
higher  ]fiw  than  the  Constitntton;  for  If,  in 
the  absence  of  a  prohibition,  the  Legislature 
cannot  enact  a  law  In  contravention  of  "his- 
tory and  traditions,"  the  convention  could  not 
by  express  provision  have  authorized  it  to 
be  done.  The  Legislature  of  Texas  may  ex- 
ercise any  power  that  could  be  exercised  by 
a  constltntional  convention,  except  wherein 
the  Constitution  contains  a  prohibition,  ex- 
pressed or  implied.  According  to  the  theory 
advocated,  an  unorganized  community  has 
rights  which  cannot  be  enjoyed,  and  powers 
which  cannot  be  used,  until  those  rights  are 
conferred  and  the  powers  are  granted  by 
the  state  In  the  form  of  a  charter.  Yet  the 
dormant  rights  and  powers  are  protected  by 
"history  and  traditions,"  which  are  thus 
made  superior  to  the  creative  power. 

In  the  case  of  State  v,  McAlister,  88  Tex. 
284.  31  S.  W.  187.  28  L.  B.  A.  523,  section  S 
of  article  6  of  the  Constitution  of  this  state 
was  under  examination,  but  with  a  view  to 
determine  another  question;  and  in  the  dis- 
cussion of  that  question  the  court  referred 
to  the  fact  that,  before  the  present  Consti- 
tution was  adopted,  corporations  existed  with 
certain  forms  of  government,  which  was  con- 
sidered by  the  court  In  reaching  the  conclu- 
sion that  the  convention  did  not  intend  to 
overturn  the  existing  municipal  corporations 
In  the  state;  and,  in  view  of  the  facts,  the 
language  of  that  section  of  the  Constitution 
was  construed  so  ns  to  harmonize  with  con- 
ditions that  existed  at  the  time  of  Its  adop- 
tion. It  was  not  said  nor  intimated  that 
mnniclpal  corporations  existed  in  this  state 
before  the  organization  of  the  state  govern- 
ment  or  the  government  of  the  Republic, 
fin  tect.  there  were  do  such  mnnicipalltlea 


within  the  territory  constttntlng  this  state, 
and  we  have  no  such  traditions  nor  history 
connected  with  the  municipal  corporations 
to  influence  the  court  in  determining  the 
meaning  of  any  provision  of  the  Constltatioa 
upon  that  subject 

The  doctrine  contended  for  Is  antagonistic 
to  the  fundamental  principles  of  our  state 
government,  as  we  understand  them.  Id 
article  1  of  the  Constitution  of  this  state  It 
is  declared  that  "maintenance  of  our  free 
InstitutloDB  and  the  perpetuity  of  the  Union 
depends  upon  the  preservation  of  the  right 
of  local  self-government  unimpaired  to  all 
of  the  states."  It  will  be  observed  that  the 
declaration  of  the  right  of  local  self-govern- 
ment has  reference  to  the  people  of  the  state, 
and  not  to  the  people  of  any  portion  of  It 
The  doctrine  contended  for  would  produce 
as  many  kinds  of  local  governments  in  a 
state  as  there  might  be  different  kinds  of 
people  in  the  municipalities.  Again,  in  sec- 
tion 2,  it  is  said  that  "all  political  power  is 
inherent  in  the  people,  and  all  free  govern- 
ments are  founded  on  their  authority,  and 
Instituted  for  their  benefit"  This  Is  a  true 
declaration  of  the  principles  of  republican 
state  governments.  However,  it  does  not 
mean  that  political  power  is  Inherent  in  a 
part  of  the  people  of  a  state,  but  In  the  body, 
who  have  tbe  right  to  control,  by  proper  leg- 
islation, the  entire  state  and  all  of  its  parts. 

Article  2  of  the  Constitution  distributes 
the  powers  of  government— the  powers  which 
reside  In  the  people— into  three  departmente: 
"Those  which  are  legislative  to  one,  those 
which  are  executive  to  another,  and  those 
which  are  Jndlcial  to  another."  By  organ- 
izing into  a  state,  with  its  different  depart- 
ments empowered  to  exercise  the  authority 
of  the  people  In  the  administration  of  their 
affairs,  the  people  did  not  part  with  their 
power;  it  remains  with  them,  to  be  exercised 
by  the  departments  according  to  tbe  limita- 
tions and  provisions  which  are  expressed  or 
implied  in  tbe  Ooustitution  for  their  govern- 
ment and  direction.  By  section  1  of  arti- 
cle 3,  the  Oonstitutlon  declares:  "The  leg- 
islative power  of  this  state  shall  be  wsted 
in  a  Senate  and  House  of  Representatives, 
which  together  shall  be  styled  'the  Legisla- 
ture of  tbe  state  of  Texas.' "  "The  legis- 
lative power  of  this  state"  means  all  of  the 
power  of  the  people  which  may  properly  be 
exercised  in  the  formation  of  laws  against 
which  there  is  no  inhibition  expressed  oi 
implied  In  the  fundamental  law.  Since  a  mu- 
nicipal corporation  cannot  exist  except  by  leg- 
islative authority,  can  have  no  officer  wlilfli 
Is  not  provided  by  Its  charter,  and  can  oxer- 
clse  no  power  which  is  not  granted  hy  the 
Legislature,  ft  follows  that  the  creation  of 
such  corporations,  and  every  provision  with 
regard  to  their  organization,  the  exercise 
of  legislative  power  which  inheres  in  the 
whole  people,  but  by  the  Constitution  Is  del- 
egated to  the  Legislature;  therefore  It  is 
within  the  power  of  tbe  L^islatnre  to  de- 
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termlne  what  form  of  goTemment  wIU  be  t 
most  beoefldal  to  tbe  public  and  to  the  peo-  I 
pie  of  a  particular  community.  Tbe  doc- 
trine 18  In  conflict  wltb  the  well-settled  prin- 
ciple of  constitutional  construction  that  the 
power  of  the  Legislature  can  be  restrained 
only  by  a  prohibition  expressed  or  Implied 
from  some  prorlslon  or  provisions  .of  tbe 
Oonstltatlon  itself.  Lytie  t.  Halff  &  Bro., 
before  dted;  Harris  Co.  t.  Stewart,  91  Tex. 
143,  41  S.  W.  650.  Tbe  doctrine  rests  upon 
a  basis,  which  la  opposed  to  tbe  well-settled 
rule  of  construction,  that  a  law  which  is 
passed  by  the  Legislature  of  a  state  cannot 
be  set  aside  by  the  courts  because  It  Is  In 
conflict  with  Uie  principles  of  natural  Jus- 
tice, nor  because  of  Its  conflict  with  the 
spirit  of  tbe  OonstitutloD.  Gooley,  Const 
Lfm.  205.  That  author  says:  "Xor  are  the 
courts  at  liberty  to  declare  an  act  void  be- 
cause in  their  opinion  It  is  opposed  to  a 
spirit  supposed  to  pervade  the  Constitution, 
but  not  expressed  In  words."  It  contradicts 
tbe  truth  of  the  history  of  municipal  corpora- 
tions in  Texas,  for  It  Is  a  matter  of  common 
knowledge  that  charters  are  formulated  by 
the  people  bf  the  towns,  presented  by  their 
lepresentatlves  to  the  Legislature,  and.  In 
case  of  opposition,  committees  attend  upon 
the  Legislature  to  secure  the  wish  of  the 
majority.  The  city  of  Galveston  had  two 
representatlTeB  In  the  House  and  one  in  the 
Senate  that  enacted  this  law,  and  the  bill 
was  introduced  In  the  House  by  one  of  her 
representatlTes,  and  supported  by  all.  To 
overthrow  the  charter  of  that  city,  upon  the 
assumption  of  "a  history  and  tradition"  which 
have  no  real  existence,  would  in  fact  deny 
to  the  people  of  Galveston  the  right  to  gov- 
ern their  affairs  In  their  own  way,  and 
thereby  to  substltnte  a  form  of  municipal 
government  dictated  by  tbe  courts.  In  fact, 
this  theory  1b  out  of  harmony  with  the  prac- 
tices of  republican  state  govenunents  Id 
America,  and  opens  up  a  broad  flled  in  which 
to  search  for  grounds  to  declare  laws  of  a 
Legislature  Told,  without  the  shadow  of  au- 
thority In  tbe  well-establtshed  powers  of  the 
c-ouMs  under  our  Oonstltutlon.  As  said  by 
tbe  court  In  Redell  v.  Moores,  before  cited, 
It  Is  "an  tllnslTe  something,  elastic  and  nn- 
certHln  as  an  unwritten  constitution,  which 
may  be  Invoked  to  defeat  the  legislative 
will."  "The  doctrine"  furnishes  no  standard 
or  rule  by  which  to  determine  the  validity 
of  any  law  framed  by  the  Legislature,  but 
leaves  each  Judge  to  try  It  according  to  his 
own  Judgment  of  what  constitutes  the  "his- 
tory and  traditions"  of  the  state,  and  what 
rights  bare  been  vested '  in  tbe  people  by 
reason  of  such  "history  and  traditions."  To 
this  theory  we  cannot  give  our  consent,  but 
must  adhere  to  tbe  wetl-establlshed  rules  of 
construction  which  confine  the  court  to  the 
Constltatlon  as  the  standard  by  which  it  is 
to  determine  tbe  validity  of  legislative  enact- 
ments. 

The  ordinance  adt^ted  by  the  <Aty  of  Gal- 


veston, which  levied  a  tax  upon  all  Tehicles 
owned  and  kept  In  the  said  city  for  public 
or  private  use  or  hire,  is  attacked  as  being 
invalid,  because  in  conflict  with  the  following 
proviso  of  section  1  of  article  8  of  the  Consti- 
tution: "And  provided  further  that  the  oc- 
cupation tax  levied  by  any  connty,  dty  or 
town,  for  any  year,  on  persons  or  corpora- 
tions pursuing  any  profession  or  business 
shall  not  exceed  oue-half  of  tbe  tax  levied  by 
the  state  for  the  same  period  on  such  pro- 
fession or  business."  There  being  no  occupa- 
tion tax  levied  by  the  state  ui>on  the  keep- 
ers of  such  carriages,  it  follows  that,  if  tbe 
levy  made  by  the  city  of  Galveston  Is  an  oc- 
cupation tax,  the  ordinance  Is  void.  Hoefllng 
T.  San  Antonio,  86  Tex.  235,  20  S.  W.  85,  16 
L.  R.  A.  608.  The  statement  certified  to  this 
court  does  not  include  tbe  title  or  the  pre- 
amble of  the  ordinance  which  levied  the  tax, 
and  we  have  no  means  of  determining  tbe 
purposes  for  which  the  levy  was  made,  «r- 
cept  the  terms  of  the  ordinance  Itself,  which 
contains  nothing  hut  the  bare  fact  that  It  is 
denominated  a  "license  tax,"  and  tliat  it  aa- 
thorizes  licenses  to  be  Issued  to  tbe  owners 
of  such  vehicles.  It  Is  well  established  by 
the  authorities,  end,  as  we  understand  tbe 
contention  of  appellants,  is  not  denied  by 
them,  that  the  city  of  Galveston  oeuld,  by 
virtue  of  the  authority  granted  in  Its  charter, 
levy  license  taxes  on  vehicles  for  the  pur- 
pose of  regulating  their  use.  Cooley  on  Taxa- 
tion, p.  600;  2  Desty  on  Taxation,  p.  1398; 
St  Louis  V.  Green,  7  Mo.  App.  468;  Ex  parte 
Gregory,  20  Tex.  App.  210,  64  Am.  Rep.  61S. 
But  it  is  Insisted  by  the  appdlants  that  the 
fees  charged  under  the  ordinance  were  not 
levied  for  the  purpose  of  regulation  la  tbe 
exerdse  of  police  power  of  the  city,  bat  were 
levied  under  the  taxing  power,  and  must  be 
controlled  by  the  Umltationa  of  the  Constitu- 
tion upon  the  exercise  of  that  power.  In 
support  of  this  contention  it  Is  mgeA  that 
the  ordinance  itself  requires  that,  after  pay- 
ing tbe  Insignificant  expense  of  Issuing  a  li- 
cense and  placing  upon  tbe  carriage  tbe  onm- 
ber  <not  to  exceed  25  cents),  the  remainder  of 
the  fees  charged  shall  be  paid  over  to  the  dty 
treasnrer,  to  become  a  part  of  the  fond  for 
improvement  of  streets  of  the  dty;  which 
determines  the  character  of  the  assessment 
to  be  that  of  a  tax  levied  for  revenue.  It 
is  true  the  authorities  hold  that  the  police 
power  cannot  be  used  for  the  purpose  alone 
of  raising  revenue,  and,  when  exercised  by  a 
dty  for  tbe  purpose  of  raising  revenue.  It  will 
be  held  to  he  by  virtue  of  taxlDgpower,and  not 
of  the  police.  But  tbe  fact  that  the  assessment 
under  tbe  police  power  results  In  producing 
revenue,  which  may  be  paid  Into  the  treasury 
for  the  use  of  a  particular  fund,  or  as  part  of 
the  general  fund,  does  not  deprive  the  assess- 
ment of  the  character  of  a  police  regulation. 
Ex  parte  Gregory,  20  Tex.  App.  219,  220,  54 
Am.  Rep,  516.  Discussing  a  like  provision 
In  an  ordinance  of  tbe  same  dty,  the  Court 
of  Criminal  Appeals  said:  **A  reasonable  In- 
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terpretatlon  of  thli  would  be  that,  while  the 
expense  ot  enfoidng  the  regulations  In  re- 
gard to  vebicles  most  be  paid.  It  should  be 
paid  ont  of  some  oXh&t  fond  instead  of  this 
particular  one,  and  the  appropriation  of  this 
particular  fund  to  another  pnrpose  would  In  j 
no  way  relleTe  the  city  from  the  expense,  or  ; 
any  portion  thereof,  of  enforcing  the  rcgula-  ' 
tions.    In  other  words,  the  expense  of  en-  i 
forcing  the  relations  must  be  paid  for 
by  the  city,  and  It  matters  not  out  of  what 
fund  the  same  is  paid.    This  was  a  matter 
within  the  discretion  of  the  council,  and  can- 
not in  any  way,  we  think,  affect  the  vaUdtty  i 
of  the  ordinance  as  to  the  levy  of  the  license  | 
tax.   It  by  no  means  follows  that,  because  , 
this  particular  fund  was  not  set  apart  ex-  ; 
cIosiTely  for  the  payment  of  the  expenses  in-  ! 
cnrred  by  the  police  regulations,  therefore  | 
there  are  no  such  expenses,  and  that  there-  | 
fore  the  pnrpose  of  the  tax  Is  for  rerenue 
alone,  and  not  t<a  the  purpose  of  police  reg-  ! 
nlatlon."   The  expense  of  Issuing  a  license 
and  placing  a  number  upon  the  carriage  is 
only  the  preparation  for  exercising  the  police 
power  OTer  the  use  of  the  vehicle,  the  cost  of 
which  could  not  be  foreseen.  When  a  city  is 
authorized  to  lery  a  license  tax  upon  par- 
ticular property  or  business,  and  tbat  tax  | 
has  been  imposed  upon  the  property,  It  will 
be  presumed  that  the  levy  was  made  for  the 
purposes  autboiixed  by  law.    We  conclude 
that  the  charges  Imposed  upon  the  property 
of  appellants  were  levied  In  the  exercise  of 
the  police  power  conferred  upon  the  city  of 
Galveston  by  Its  charter,  and  that  the  rev- 
enue derived  from  it  did  not  affect  the  valid- 
ity of  the  ordinance. 

To  the  first  and  second  questions  we  an- 
swer that  the  city  of  Galveston  bad  authority 
under  Its  charter  to  enact  and  enforce  the 
ordinances  which  are  brought  In  question  In 
this  action,  and  that  the  said  ordinances  are 
not  in  conflict  with  the  provisions  of  the  Con- 
Btltntlon  of  this  state  on  taxation.  To  the 
third  question  we  answer  that  the  court  did 
not  at  In  sustaining  fhe  motion  to  dissolve 
flw  lojuxictlon  and  rtiamt— ing  the  petition. 


UOOltSI  V.  BTATB. 

tf)oatt  of  Orfanfaial  Appeals  of  Texas.  June  28, 

190S.) 

ORIUIMAX,  XAW—WITKBSSES— HUSBAND  AND 
WIFB— HARJUAGE  OF  WITNESS  BSFORB 
TBIAL—BUPPRBSSION  OP  TESTIMONY— EXAM- 
INATION OP  WIPE— PREJUDICIAL  ERROR. 

1.  In  a  proBecaticm  for  homicide  it  was  compe- 
tMit  for  the  state  to  ask  defendant  as  a  wit- 
ness whether  be  had  married  the  prosecuting 
witness  on  da^  before  the  trial,  for  the  pur- 
pose of  showing  that  defendant  married  her  for 
the  purpose  of  soppreBsing  her  testimony. 

2.  In  a  prosecntion  for  homicide,  defendant, 
while  on  the  stand,  stated  that  be  had  married 
the  prosecuting  witness  the  day  before  tbe  trial. 
The  state  then  placed  the  sheriff  on  tbe  stand, 
and  astced  if  soch  witness  was  in  atteodance, 
and  directed  him  to  ascertain  whether  she  was 
praseut.  The  sheriff,  after  going  to  the  witness 
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room,  retamed  with  the  prosecatliig  witness, 
whereupon  the  county  attorney  placed  her  on 
the  witness  stand.  Defendant  objected  on  the 
rronnd  that  she  was  his  wife,  etc.,  bat  the  court 
did  not  role  on  the  objection,  and  the  county  at- 
torney then  proceeded  to  ask  her  questions  which 
were  objected  to  on  the  ground  that  the  witness 
was  defendant's  wife,  and  incompetent  to  tes- 
tify, which  objection  the  court  sostalned.  Beld, 
that  such  proceeding  was  prejndicial  error,  iu 
that  it  forced  defendant  to  object  to  his  wife 
testifying  against  him,  aad  aided  the  theory  of 
tbe  pi-osecutlon  that  defendant  married  her  for 
the  purpose  of  snpprMsiug  her  testimony. 
Henderaon,  J.,  dissenting. 

Appeal  from  District  Oonrt,  Hill  County; 
Wm.  Polndexter,  Judge. 

A.  J.  Moore  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

0.  M.  Smlthdeal,  for  appellant  K  T. 
Oummlngs,  Asst  Co.  Atty.,  0.  F.  Green- 
wood, Co.  Atty.,  and  Howard  Martin,  Ant 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  the  second  ap- 
peal from  a  conviction  of  murder.  Moore  v. 
State  (Tex.  Cr.  App.)  72  S.  W.  595.  While 
testifying  in  his  own  behalf,  appellant  was 
permitted,  over  objections,  to  testify  that  he 
had  married,  on  the  day  before  his  trial  be- 
gan, the  state's  witness  Susie  Jones.  The 
bill  is  explained  by  the  court  as  follows: 
"Tbe  court  was  then  and  is  now  of  the  opin- 
ion that  tbe  question  and  answer  were  prop- 
er, as  the  state  had  a  right  to  show  why 
Susie  Jones,  the  only  Immediate  eyewitness 
to  the  homicide,  was  not  put  on  the  stand; 
and  this  tended  to  show  that  fact"  Tliat 
appellant  had  married  the  main  state's  wit- 
ness on  the  day  before  liis  trial  began  is  a 
legitimate  subject  ot  Inquiry,  and  it  was  not 
error  to  require  defendant  to  state  that  fact 
while  testifying  In  bis  own  behalf,  even 
though  he  married  her,  as  Insisted  by  the 
court  for  tbe  purpose  of  suppressing  her  tes- 
timony. 

The  state  also  placed  Sherlif  Satterfield  up- 
on the  stand,  and  asked  bim  If  Susie  Jones 
was  then  In  attendance  ujk>d  tbe  court  He 
stated  he  did  not  know  whether  she  was 
present  or  not  Whereupon  the  county  attor- 
ney requiied  the  witness  to  go  out  and  ascer- 
tain whether  she  was  present  In  attendance 
upon  tbe  trial.  After  going  to  the  witness 
room,  be  returned  with  Susie  Jones.  After 
he  had  brought  her  In  the  courtroom,  the 
county  attorney  placed  her  upon  the  witness 
stand.  Objection  was  urged  because  It  bad 
already  been  shown  that  she  was  the  wife 
of  appellant,  and  the  state  had  no  right  to 
call  her  to  the  witness  stand;  that  it  was 
done  fOT  no  legitimate  purpose,  and  only  for 
the  purpose  of  prejudicing  defendant  in  tbe 
minds  of  the  jury.  The  court  failed  to  rule 
upon  these  objections,  "and  the  county  at- 
torney proceeded  to  ask  said  Susie  Jones 
certain  questions  with  reference  to  this  case; 
and  tbe  defendant  was  compeUed  to  and  did 
object  to  said  Susie  Jones  tratlfylng  on  the 
ground  that  aUe  was  bis  wife,  and  therefore 
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not  a  competent  witness."  The  court  finally 
sustained  tbJa  objei:tlon.  The  court  says 
that  tbe  reason  be  failed  to  rule  upon  the 
first  objection  was  that  there  was  nothing 
npon  which  to  rule,  "and  the  couit  could  not 
know  what  state's  couusel  wanted  to  know 
what  Susie  Jones  was  present  for,  and  did 
not  feel  authorized  and  required  to  prevent  i 
the  county  attorney  from  asking  the  sheriff, 
in  the  presence  of  the  Jury,  whether  Susie 
Jones  was  present  and  in  attendance  upon 
the  court,  nor  from  placing  her  on  the  wit- 
ness stand.  I>efeDdant,  while  on  the  stand, 
had  stated  that  he  had  married  Suste  the  day 
before,  but  this  was  by  no  means  conclu- 
sive; and  when  Susie  was  placed  on  tbe 
stand,  and  objection  made  to  her  testifying 
on  the  ground  that  she  was  the  wife  of  de- 
fendant, the  court  then  asked  her  if  she  bad 
been  man-led  to  defendant,  and  upon  her 
answering  that  she  bad  been  and  was  his 
wife  the  court  sustained  the  objection.  Tbe 
state  certainly  bad  tbe  right  to  explain  why 
The  only  immediate  eyewitness  to  tbe  shoot- 
ing was  not  placed  upon  the  stand  by  tbe 
state.  Besides  this,  the  state  had  tbe  right 
to  show  by  her  that  she  was  not  the  wife  of 
defendant,  and  competent  to  testify;  and,  if 
she  had  answered  that  she  had  not  been 
married  to  defendant  and  not  bis  wife,  she 
could  have  testified,  notwithstanding  defend- 
ant's statement,  the  gnestlon  being  one  for 
the  Jury  In  case  of  an  Issue  of  the  kind." 
The  witness  Satterfleid  could  have  been  re- 
quired to  testify  that  Susie  Jones  was  in 
attendance  upon  the  trial  and  In  tbe  Jury 
room,  and  the  state  could  have  shown  by 
any  witness  other  than  appellant's  wife  the 
matters  about  which  tbe  inquiry  was  made. 
The  fact  that  appellant  had  married  Susie 
Jones  the  day  prior  to  his  trial  was  also  tbe 
subject  of  legitimate  inquiry  from  proper 
sources.  But  here  the  statute  expressly  pro- 
blblts  the  use  of  the  wife  as  a  witness 
against  her  husband;  and  this  though  he 
had  married  her  for  the  express  purpose  of 
suppressing  her  testimony  against  him.  Mil- 
ler V.  State,  87  Tex.  Cr.  R.  575.  40  S.  W.  313; 
U.  8.  V.  White,  4  Utah.  499,  11  Pac.  570.  It 
makes  no  difference  at  what  time  the  relation 
of  husband  and  wife  begins.  The  exclusion 
of  their  testimony  mider  our  statute,  and  to 
its  fullest  extent,  operates  wherever  the  in- 
terests of  either  are  directly  concerned  (1 
Greenleaf,  H  334,  836),  and  this  although  he 
married  tbe  witness  after  she  was  placed 
under  process  (Redlcy  v.  Wellesley,  3  Car. 
&  Pay.  558;  State  v.  Armstrong,  4  Miim. 
335  [Gil.  251]).  And  the  question  of  public 
policy  Is  not  an  argument  to  the  contrary. 
I'ublic  policy  must  be  in  accord  with  our 
statutory  enactment  When  tbe  marriage 
ceremony  is  performed,  no  matter  what  tbe 
motive  was  or  may  be,  the  witness  thence- 
forward becomes  the  lawful  wife  of  defend- 
ant and  is  prohibited  under  our  statute  from 
testlfylnc  against  her  husband,  except  where 
tha  otttam  Is  toy  tte  tamband  against  her 


person.  It  will  be  observed  in  this  case  that 
the  county  attorney  called  the  witness  in 
behalf  of  tbe  state,  and  asked  her  several 
que&tlons  in  regard  to  the  case,  when,  npon 
objection  by  appellant  that  she  vras  his  wife, 
the  court  then  asked  her  the  question  If  she 
was  his  wife,  and,  receiving  an  affirmative 
I  reply,  excused  her  from  tbe  witness  stand. 
This  whole  proceeding  seems  to  have  been  a 
spectacular  performance  to  force  defendant 
to  object  to  his  wife  testifying  against  him. 
In  order  to  get  the  benefit  of  her  testimony 
thus  far  in  aid  of  the  supposition  and  theory 
that  appellant  had  married  ber  to  suppress 
her  testimony.  The  point  insisted  upon  by 
the  state  In  regard  to  this  whole  matter  of 
proving  the  recent  marriage  of  appellant  to 
Susie  Jones  was  to  convince  tbe  Jury,  fli^t, 
that  Susie  Jones  was  tbe  only  eyewitness  to 
tbe  homicide  for  which  appellant  was  being 
tried;  second,  that  he  had  married  ber  for 
the  express  purpose  of  suppressing  ber  tes- 
timony; and,  third,  her  evidence  was  of  a 
damaging  character  to  tdm.  Any  fact  drawn 
from  the  wife  proving  or  tending  to  prove 
that  appellant  had  married  ber  for  the  pur- 
pose of  suppressing  her  testimony  was  di- 
rectly against  blm.  Tbe  county  attorney  had 
no  right  to  call  ber  as  a  witness  against  him. 
It  is  thoroughly  demonstrated  by  tbe  facts 
that  appellant  had  married  her;  and,  If  the 
court  and  the  county  attorney  were  not  sat- 
isfied with  the  statement  of  appellant  that 
he  bad  married  tbe  witness,  it  was  a  matter 
easily  ascertained  without  calling  tbe  vrtte, 
and  the  good  or  bad  faith  of  appellant  In 
marrying  her,  and  whether  the  court  be- 
lieved what  the  defendant  testified  in  regard 
to  it  would  make  no  difference.  Tbe  fact 
that  she  was  tbe  wife  of  defendant  put  the 
seal  upon  her  lips,  and  excluded  ber  being 
called  as  a  witness  against  blm.  The  fact 
that  appellant  had  married  the  witness,  and 
the  further  fact  that  it  was  done  for  the  pur- 
pose of  suppressing  her  testimony,  were  so 
Intimately  blended  under  tbe  peculiar  facts 
that  tbcy  could  not  be  separated;  and  the 
fact  that  be  had  married  ber  was  one  of  the 
main  facts  relied  upon  by  the  state  to  show 
appellant's  act  in  what  the  state  contended 
was  suppressing  the  testimony  of  the  wife. 
It  Is  well  settled  In  cases  of  bigamy  that 
the  lawful  wife  cannot  be  called  to  prove  her 
marriage  with  tbe  accused,  nor  for  the  pur- 
pose of  Identifying  him.  Boyd  v.  State.  3;; 
Tex.  cr.  R.  470,  20  S.  W.  1080,  and  autbor- 
itics  cited;  Law  of  Evidence,  by  Burr  W. 
Jones,  vol.  3,  }  752,  authorities  collated  In 
note  1.  See,  also,  section  753,  note  1& 
There  is  no  question  of  the  injurious  effect 
of  tbis  action  of  tbe  county  attorney  as  sus- 
tained by  tbe  court,  because  It  tended  to  up- 
hold with  fearful  eCTect  the  contention  of  the 
state  that  by  reason  of  bis  marriage  with 
tbe  witness  the  day  before  his  purpose  was 
to  suppress  her  testimony,  and  that  ber  evi- 
dence was  of  a  seriously  damaging  effect 
against  Um.  It  was  admitted  upon  tbe  the- 
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ory  that  tt  -vaa  a  aappfeBdon  of  the  testi- 
mony, and  the  wife  wai  the  most  lmpQi> 
tant  wltnen  In  regard  to  the  UlUng;  and  It 
woald  aeem  that  the  atate  placed  the  vUe 
oa  the  stand  to  get  whatever  of  benefit  there 
could  arlae  from  the  objection  urged  by  ap- 
pellant tbat  she  was  his  wife  In  support  of 
the  theory  of  suppres^on  of  evidence.  This 
la  made  patent  by  the  reason  It  was  the  sub- 
ject of  a  considerable  portion  of  tbe  argu- 
ment of  state's  connsel  before  the  Jury.  It 
was  hdd  In  Brock's  Case  (Tex.  Cr.  App.) 
71  B.  W.  21,  that  the  me  of  the  wife  against 
accused  was  reversible  error,  whether  ex- 
ception was  reserved  or  not.  Certainly  It 
conld  not  be  held  less  an  error  where  appel- 
lant waa  urging  his  objection  from  the  time 
tills  matter  became  Involved  in  the  case  on- 
tll  its  final  terminatloa. 

Because  of  this  errcx  the  lodgment  la  n- 
versed,  and  the  cause  remanded. 

HBNDBRSON,  J.  I  do  not  agree  to  the  re- 
Teraal  of  thla  case,  and  because  I  believe  the 
question  Is  an  Imiwrtant  one  I  will  ejpress 
my  views. 

On  the  trial  the  state  was  permitted  to 
prove  by  aK»e]]ant  on  cross-examination  that 
on  the  day  before  the  trial  he  had  married 
Susie  Jones.  The  state  was  also  permit- 
ted to  prove  by  fiberllT  SatterSeld  that  Susie 
Jones  was  present  In  court  The  state  then 
called  her  to  the  witness  stand,  and  proved 
by  her  that  on  the  day  preceding  she  had 
married  appellant,  and  then  proceeded  to  ask 
ber  certain  questions  concerning  the  c&ae. 
Appellant  objected  to  any  Interrogation  of 
the  witness  by  the  state  because  she  was  his 
wife.  This  objection  was  sustained  by  the 
court  all  ^f  the  other  objections  leading  op 
to  this  having  been  overruled  by  the  court 
Appellant  Insists  that  when  it  was  first  dis- 
closed tbat  Susie  Jones  was  the  wife  of  ai>- 
pellant,  the  conduct  of  the  state  In  bringing 
her  to  the  witness  stand,  and  again  proving 
by  her  that  she  was  appellant's  wlfe^  and 
then  proceeding  to  ask  her  questions  regard- 
ing the  case,  and  compelling  appellant  to  ob- 
ject to  her  testimony  on  the  ground  that  she 
was  his  wife,  was  not  in  good  faith,  but  was 
a  spectacular  performance  on  the  part  of 
the  stnte,  calculated  to  prejudice  appellant 
befbre  tlie  jury,  and  was  really  the  use  of  ap- 
pellant's wife  against  him  as  a  witness.  I 
believe  It  was  proper  for  the  state  to  assure 
Itself  that  Susie  Jones  was  really  the  wife 
of  appellant  and  that  she  had  married  him 
only  the  day  before;  and  It  was  not  only 
competent  to  elicit  this  fact  from  appellant 
himself  in  cross-examination,  but  the  state 
was  authorized  to  show  that  Susie  Jones  was 
in  attendance  on  the  court,  and  to  prove  by 
ber  also  that  she  had  married  appellant 
And  I  cannot  say  that  this  conduct  on  the 
part  of  counsel  for  the  state  was  not  done  In 
good  t&ith.  If  she  had  not  been  presented 
to  the  Jury,  they  would  not  have  been  ap- 
prised of  the  fact  that  she  was  then  preae&t 


and  In  a  attuatlm  to  ^bMCj  tor  appellant, 
and  her  absence  might  have  been  accounted 
for  on  various  pretexts.  If  any  fact  regard- 
ing the  homicide  had  been  elicited  from  ber, 
of  course  a  different  qoestkm  would  be  pre- 
sented; but  here  we  have  In  evidence,  stroi^- 
ly.  it  is  tru^  the  fact  of  her  faitermaxrlage 
with  appellant  on  the  day  iMfore,  and  her 
presence  then  In  court  This  was  not  using 
her  as  a  witness  against  appellant,  but  was 
affc«dlng  the  Jury  an  insight  Into  his  conduct 
with  reference  to  her,  which  they  had  a  right 
to  know.  The  drcumstancea  here  shown, 
to  wit  the  fact  of  appellant's  Intermarriage 
with  the  principal  state's  witness  only  the 
day  before,  would  tend  to  show— at  least  It 
would  bear  that  construction— that  he  had 
married  her  for  the  purpose  of  suppressing 
her  testimony.  I  understand  It  Is  a  rule  of 
universal  application  Uiat  It  can  alwaya  be 
shown  that  a  defendant  has  fabricated  or 
suppressed  testimony. 

Appellant  further  maintains  that  the  court 
committed  an  error  in  allowing  state's  coun- 
sel to  anlmadvMt  on  the  fiillnre  of  aM»eI- 
lant  to  use  his  wtfe  as  a  witness  on  his  be- 
half, and  in  this  connection  be  complains 
that  the  court  refused  to  give  cotaiu  re- 
quested special  InstructtmiB  on  this  subject 
It  has  long  been  the  doctrine  in  tlUs  stnte 
that  argument  oould  be  made  on  the  Callnre 
of  a  defendant  to  use  his  wife  as  a  witness. 
Mercer  v.  State,  17  Tex.  App.  452;  Arm- 
strong V.  State,  84  Tex.  Cr.  B.  250,  80  8.  W. 
235;  Smith  v.  State  (Tex.  Or.  App.)  66  3.  W. 
186;  and  Locklln  v.  Stete  (decided  at  present 
term)  75  S.  W.  306.  Boyd  v.  State,  83  Tex. 
CJr.  B.  470,  26  S.  W.  1080,  and  authorities  cited 
In  that  connection  In  the  majority  opinion, 
are  not  In  point,  because  tiie  question  there 
-was  bigamy,  and  the  fwmer  and  subsequent 
marriages  were  the  material  issues  in  the 
case,  and  of  course  the  first  wife  was  not  a 
competent  witoess  against  the  husband  to 
prove  the  marriage.  Graves  v.  17.  S.,  150  V. 
8.  318,  14  Sup.  Ct  40,  37  L.  Ed.  1021,  also 
cited  by  app^lant's  counsel,  is  not  in  point 
There  It  was  held  by  a  majority  of  the  court 
that  tnasmuch  as  the  wife  could  not  be  a 
witness  for  appellant,  her  absence  from  his 
side  during  the  trial  could  not  be  argued 
before  the  jury  to  his  prejudice.  That  is  not 
the  character  of  case  here  presented,  for 
our  statute  authorizes  the  wife  to  be  a  wit- 
ness for  the  husband,  and  his  failure  to  pro- 
duce her,  where  the  record  shows  she  was 
present  at  the  homicide,  is  both  upon  prin- 
ciple and  authority  a  li^tlmate  subject  for 
criticism  on  the  part  of  the  state.  In  this 
case  she  was  present  at  the  homicide,  and 
had  been  used  on  a  former  trial  as  a  witness 
on  behalf  of  the  state;  Appellant  was  shown 
to  have  married  her  on  the  day  before.  Un- 
der the  circumstances  the  state  could  not  use 
her.  Miller  v.  State,  37  Tex.  Or.  R.  575,  40 
8.  W.  313.  But  it  was  entirely  proper  that 
the  jtUT  should  be  Informed  of  the  reason 
that  prevented  the  state  from^pladng.her  on 
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the  stand,  and  this  altbougb  It  might  sug- 
gest very  strongly  appellant  bad  married 
btr  for  the  express  purpose  of  Buppresslng 
her  eTldence.  Any  other  view  would  oTer- 
role  the  line  of  cases  alrea^  referred  to 
In  which  It  has  been  uniformly  held  by  thla 
court  that  It  was  competent  for  counsel  In 
argument  to  refer  to  the  failure  of  appellant 
to  use  bis  wife  as  a  witness,  where  the  facts 
■how  that  she  was  present  at  the  time  of 
the  alleged  offense,  and  would  be  a  material 
witness  for  him  If  his  theory  Is  tm&  If  an 
argument  of  this  character  can  be  made  on 
Inferences  merely,  it  would  certainly  indi- 
cate that  80  mucb  of  the  facta  can  be  proven 
from  which  the  inferences  or  deductions  can 
be  drawn.  In  tbis  particular  case  no  fact 
was  proven  In  regard  to  the  case  by  appel- 
lant's wife.  The  facts  developed  by  other 
witnesses  showed  that  she  was  present  at 
the  time  of  the  homicide,  and  was  a  witness 
for  the  state  on  the  former  trial,  and  It  was 
m«ely  shown  her  that  she  had  married 
d^ndant  on  the  day  previous  to  the  trial. 
On  objection  being  made  to  her  teati^lng, 
the  court  declared  her  disqualified,  and  sus- 
tained the  objection.  I  cannot  regard  this 
as  using  the  wife  as  a  witness  against  her 
husband.  Only  the  disqualifying  fact  was 
shown  by  her,  and  no  more.  Therefore  I 
do  not  believe  the  court  Is  correct  In  holding 
this  case  should  be  revened,  Inasmuch  as 
the  wife  testifled  to  no  tact  in  the  case  in  re- 
gard to  the  homicide,  and  consequently  was 
not  used  as  a  witness  against  him,  which  Is 
the  language  of  the  statute. 


TORNO  STATE. 
(Court  of  Criminal  Appeals  of  Texasi  June  23, 

1903.) 

HIOHWATB-OBSTRUCnON— CRIHIKAi;  LIABIXf 
ITT-«0NTINUANC9  —  ABSBNCB  OP  TITNEaS- 
BB—BVIDBNCE— INSTRUCTIONS. 

1.  In  a  proBecution  for  obstructing  a  poblle 
road,  a  first  applicatiou  for  a  continuaace  on 
the  ground  of  the  absence  of  witnesses,  two  of 
wliom  had  formerly  owned  the  land  owned  by 
defendant  and  were  famiiiar  with  its  bonndaries, 
was  improperly  denied. 

2.  Where,  in  a  prosecution  for  obstructing  a 
public  road,  there  was  evidence  that  a  triangu- 
lar place  alleged  to  have  been  obstmcted  had 
not  been  nsed  as  a  public  road  prior  to  the  early 
part  of  1902,  eridence  that  one  H.  was  over- 
seer  of  the  road  at  the  time  defendant  erected 
the  obetmction  was  immaterial.  It  not  being  con- 
ceded that  such  overseer  had  authority  to  change 
the  location  of  the  road  after  defendant  had 
erected  snch  fence. 

3.  Where,  in  a  prosecution  for  obstructing  a 
public  road,  it  waa  a  controverted  question 
whether  the  rejnilarly  traveled  road  crossed  the 
land  inclosed  by  defendant,  the  court,  in  ad- 
dition to  cfaargins  that  a  public  road  is  one 
which  the  commissioners'  court  has  assigned 
hands  to  worlE,  and  hands  so  assigned  do  work, 
and  the  public  use  as  such,  should  have  In- 
structed that  before  defcudent  could  be  con- 
victed the  jury  must  believe  that  the  traveled 
road  was  across  the  srouod  which  was  fenced 
by  defendant,  and  that  the  overseer  of  high- 
ways had  so  regarded  and  worked  andi  portion 
of  the  road. 


Appeal  from  Lee  Oonnty  Court;  J<An  H. 
Tat^  Judge. 

C.  J.  Tomo  was  convlctea  of  obstroctiiig  a 
public  road,  and  he  appeals.  Reversed. 

W.  L.  Eason,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  Gten.,  for  the  State. 

HEINDERSON,  J.  Appellant  was  ocmvlct- 
ed  of  obstmctlng  a  public  road,  and  his  pun- 
ishment assessed  at  a  fine  of  96.  The  por- 
tion of  the  read  In  dispute,  and  which  it  la 
claimed  appellant  obstructed.  Is  at  his  norUi- 
east  cornw,  and  Is  a  space  about  100  yards 
long  by  from  1  to  10  tetit  wide;  the  conten- 
tlcm  of  the  state  being  Uiat  the  road  between 
Hannes  and  appellant  (after  Hannes  set  his 
fence  out  and  stralgbtened  It)  only  left  a 
space  of  20  feet  between  this  northeast  owner 
of  appellant's  land  and  Hannes'  new  line  of 
fence,  tUs  being  a  thlTd*class  road,  and  en- 
titled to  a  space  20  feet  wide;  that  appellant 
at  this  comer  set  his  fence  out  Into  the  road, 
and  left  only  a  spsce  of  some  10  feet  A  map 
of  the  locos  In  quo  Is  hem  set  od^  wblcb 
shows  the  situation: 


3 

CI. 

Tbe  line  between  A  and  B  shows  the  old 
road  as  It  formerly  ran  between  Hannes  and 
appellant,  when  the  open  space  between  them 
was  from  CO  to  100  feet  The  line  from  0  to 
D  shows  where  Hannes*  fence  formeriy  ran. 
The  line  from  E  to  F  shows  his  new  line  of 
fence,  after  he  set  it  out  and  straightened  it. 
Tbe  line  from  G  to  H  shows  the  line  of  the 
new  road.  I,  J,  and  K  show  the  trlan^e 
wh«e  it  is  claimed  the  obstruction  was  pla- 
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ced.  I  to  K  abows  where  the  line  of  fence 
was  before  appellant  set  It  out  Into  the  road. 
The  state  contends  that  the  old  road  as  used 
for  over  20  years  ran  across  this  triangle  and 
next  to  the  appellant's  old  fence.  Appellant 
contends  that  the  road  did  not  run  there,  but 
at  that  point  ran  oTer  next  to  Hannes'  place. 
It  Is  fnrther  shown  on  the  part  of  the  state 
that  after  Hannes  set  his  fence  out  the  over- 
seer of  the  road  cut  down  some  prickly  pears 
and  hackberry  trees  on  the  triangular  space. 
Appellant  claims  that  this  was  the  line  of  his 
land,  and  that  he  did  not  move  his  tince  be- 
yond this;  while  the  state  claims  this  was 
not  his  line,  but  that  his  line  ran  along  his 
fence  before  he  moved  it  out  from  I  to  K, 
and  that  when  he  moved  the  fence  out  into 
the  road  It  Inclosed  land  that  did  not  belong 
to  him.  This  Is  a  sufficient  statement  to  ! 
present  the  assignments  of  error.  j 

Appellant  made  a  motion  for  continuance  i 
on  account  of  the  absence  of  R.  P.  Carson  of  1 
Coleman  county,  B.  E.  Bryan  of  Lee  county,  I 
ant^l  W.  Batcllft  of  McLennan  county.  This  Is  I 
the  first  application  for  continuance,  and  It  j 
appears  the  diligence  was  sofflcient    With-  , 
out  goin?  into  the  details  of  the  testimony  of  \ 
said  abs-'^nt  witnesses,  it  app^irs  that  two  of  ) 
them  formerly  owned  the  land  now  owned  , 
by  appellant,  and  were  familiar  with  the  { 
boundaries  of  said  land,  especially  of  the  lo- 
cus In  quo,  and  would  prove  that  the  triangu- 
lar space  was  part  of  appellant's  tract,  and 
that  the  fence  was  formerly  at  or  near  the 
place  where  appellant  is  alleged  to  have  set 
bis  fence  across  the  road.   It  appears  to  us 
that,  Inaamncb  as  it  was  a  question  in  the 
case  whether  or  not  ttils  space  of  land  be- 
longed to  appellant  or  to  Hannes,  the  testi- 
mony of  these  two  witnesses  was  material. 
We  also  believe  the  application  shows  the  tea- 1 
tlmony  of  Aryan  waa  material  on  the  same  j 
theory.  I 

Appellant  objected  to  the  testimony  of  one 
Henson,  to  the  etFeet  that  he  was  overseer  of 
the  Brown's  Mill  road  at  the  time  defendant 
erected  the  fence  in  question.  This  was  ob- 
jected to  because  the  location  of  aatd  Brown'a 
Mill  road  had  not  been  establlabed;  because 
it  had  not  been  shown  that  the  fence  was  In 
the  road  over  which  witness  was  overseer; 
fnrther,  that  the  testimony  waa  Immaterial 
because  the  wltnesa  stated  that  he  did  not 
know  the  exact  location  of  the  Brown's  Mill 
road,  and  could  not  say  that  said  fence  was 
In  said  road;  that  the  traveled  road  did  not 
run  where  said  fence  waa  erected  prior  to 
April;  1802,  when  Hannes  moved  his  fence 
out  over  the  traveled  road,  and  within  20 
feet  of  defendant's  fence,  after  having  clear- 
ed the  prickly  pears  from  the  place  where  de- 
fendant erected  his  fence,  so  the  people  could 
pass;  and  because  the  ap[>olntment  of  Hen- 
son  was  a  matter  of  record,  which  wap  the 
best  evidence.  The  bill  itself  shows  that  the 
triangular  space  was  cleared  of  obstructlona, 
consisting  of  prickly  pears  and  hackberry 
treei^  by  tiie  tame  orerseer  in  1902,  and  It 


states  that  the  traveled  road  did  not  run  where 
aald  fence  was  erected  prior  to  April,  1902. 
So  that  it  occurs  to  ua,  if  it  be  true,  as  the 
bill  makes  this  witness  state,  that  the  apace 
bad  only  been  used  as  a  public  road  during 
the  early  part  of  1902,  the  fact  that  Henaon 
waa  oreraeer  of  the  Brown's  Mill  road  was 
an  Immaterial  issue,  unless  It  be  conceded 
that  it  was  competent  for  the  overseer,  after 
Hannes  bad  moved  out  tils  fence,  to  change 
the  locus  of  the  road  at  this  point 

The  court  Instructed  the  Jury  as  to  what 
constituted  a  public  road,  as  foUqws:  "That 
a  public  road  or  highway  is  one  which  the 
commlssionerB'  court  has  assigned  hands  to 
work,  and  the  hands  bo  assigned  do  work 
it,  and  the  public  use  It  as  such."  Under  the 
decisions  of  this  court,  to  which  the  writer 
did  not  agree,  this  now  seems  to  be  a  cor- 
rect definition  of  a  public  road.  Ward  v. 
State,  42  Tex.  Or.  R.  435,  60  S.  W.  757;  Race 
V.  State,  66  S.  W.  560.  But  all  of  the  author- 
ities agree  tlmt  the  locus  of  such  road. 
Including  the  boundaries  thereof,  must  be  es- 
tablished either  in  the  order  of  the  commis- 
sioners' court  condemning  the  particular  lo- 
cality as  a  public  road  or  designating  the  par- 
ticular locality  as  a  public  road,  and  it  Is  not 
competent,  where  a  road  runs  over  an  open 
space  of  country  promlacuoualy  along  differ- 
ent routea,  for  the  road  overseer  to  select 
some  route  and  himself  designate  it  as  a  pub- 
lic road.  Hatfield  v.  State  (Tex.  Or.  App.)  67 
S.  W.  110;  Dyerie  v.  State,  68  S.  W.  174,  5 
Tex.  Ct  Rep.  380.  In  this  case,  as  we  under- 
atand  the  record,  prior  to  1902  the  apace  here 
open  between  the  lands  of  appellant  and 
Hannes  was  50  to  60  feet  wide,  and  the  pub- 
lic were  accustomed  to  travel  at  times  all 
over  the  apace.  And  It  is  a  controverted 
question  whether  at  this  point  the  regularly 
traveled  road  was  next  to  Hannes'  old  in- 
closing or  next  to  appellant's  Inclosure. 
When  Hannes  set  liis  fence  out,  according  to 
some  of  the  witnesses,  be  fenced  up  a  portion 
of  the  road  that  bad  been  traveled,  but  left 
an  open  space  between  him  and  appellant  20 
feet  wide.  Then  appellant  set  his  fence  out. 
and  left  a  space  only  10  feet  wide.  Inasmuch 
as  it  was  a  controverted  question  as  to  where 
the  public  road  ran  at  the  particular  point, 
we  believe,  in  addition  to  the  charge  given-, 
the  court  should  have  given  some  of  the  spe- 
cial Instructions  on  the  subject  as  to  what 
It  took  to  constitute  the  particular  locality  a 
public  road.  Or,  If  the  chaises  requested 
were  not  adequate,  the  court  should  have  In- 
structed the  Jury  In  some  manner  that,  before 
they  could  convict  defendant  for  obstructing 
the  public  road,  they  must  believe  that  the 
traveled  road— that  is,  where  the  public  were 
accustomed  to  travel— was  through  or  across 
this  triangular  piece  of  ground  which  had 
twen  fenced  by  appellant,  and  that  the  over- 
seer so  r^rded  it,  and  worked  that  portion 
of  the  road  with  the  hands.  This,  as  we  un- 
derstand It,  Is  In  accordance  with  the  doc- 
trine laid  down  by  a  majori^  of  the  court  In 
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the  cases  referred  to.  and  accordingly,  under 
tbe  decisions,  the  court  was  not  required  to 
give  a  chaise  as  to  prescription,  as  appelliant 
requested. 

A[^IIant  has  filed  an  able  brief,  In  which 
he  thoroughly  discussed  the  cases  on  the  sub- 
ject of  public  roads,  and  what  It  takes  to 
constitute  a  public  road;  but  this  question 
appears  to  have  been  settled  by  the  dedslons 
above  referred  to,  and  we  do  not  deem  It  nec- 
essary to  go  Into  a  further  discussion  of  tbe 
subject 

For  the  errors  pointed  oat  tbe  Judgment  to 
rerened,  and  tbe  cause  temanded. 


NBLSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Dec.  11, 
1902.) 

INTOXICATING  LIQUORS— LOCAL  OPTION— OR- 
DER FOR  ELECTION  —  PRECINCTS  —  CHANGE 
OF  BOUNDARIBS—BPPKCT— MOTION  FOR  CON- 
TINUANCE—NOTICES  —  POSTING  —  EVIDENCE 
—QUESTIONS  FOR  JURY— INSTRUCTIONS. 

1.  It  la  not  necessaiy  that  the  order  of  the 
commissioner's  court  ordering  a  local  option 
election  should  show  who  was  appointed  to  bold 
the  election,  where  the  presiding  officers  of  the 
general  election  theretofore  appointed  acted  in 
the  premises. 

2.  In  a  proeeeutkm  for  rlolatiog  the  local 
option  law,  the  return  and  poll  list  showed  that 
the  election  was  held  for  election  precinct  No. 
1,  whereas  the  commissioner's  court  had  ordered 
an  election  for  Joatice  precinct  No.  1,  bat  the 
return  of  the  officer  was  thcuroughly  identifted 
as  the  election  held  in  and  for  the  latter  pre- 
cinct.  Eeld  competent  in  evidence. 

3.  Evidence  that  In  writing  ont  the  return 
an  old  blank  was  used,  and  ttut  by  mistake  the 
words  "election  precinct"  were  erased  and 
"justice  precinct'  substituted,  was  competent. 

4.  In  a  prosecution  for  violating  the  local 
option  law,  where  the  county  judge's  certificate 
of  the  rasult  of  the  local  option  election  has 
bees  properly  entered  of  record,  it  makes  a 
prima  facie  case  of  the  fact  of  publication,  and 
the  court  may  instruct,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  law  was  In  force 
at  the  date  of  the  alleged  violation. 

5.  The  fact  that  the  boundaries  of  a  Justice 
ITOcInct  were  changed  mbsequnit  to  the  holding 
of  a  local  option  election  therein  did  not  Ii^ 
validate  such  election. 

6.  Whetc  application  was  made  by  accused  for 
a  contiouanc-e  for  absent  witnesses,  and  on 
the  ground  that  he  was  misled  as  to  when  the 
trial  would  be  had,  which  was  controverted  by 
tbe  district  attorney  in  counter  affidavits,  the 
court  had  a  right  to  pass  oa  the  affldavita,  and 
It  was  not  error  to  refuse  to  hear  evidence  on 
the  controversy. 

Oo  Rehearing. 

7.  In  a  prosecution  tor  violating  the  local  op- 
tion law,  where  the  evidence  is  conflicting  as 
to  Tvhether  the  notices  of  election  were  properly 
posted,  It  is  inenmbMt  on  the  court  to  submit 

the  qiiestioD  as  one  of  fact  for  tbe  jur^. 

8.  By  "posting  as  required  by  law"  is  meant 
that  tbe  notices  mast  be  actually  posted  the 
reqaisite  number  of  days  before  the  election  la 
hefd. 

9.  He  fact  that  the  notices  may  have  been 
subsequently  torn  or  blown  down  would  not 
affect  the  validity  of  the  election. 

10.  Where  the  proof  coDcluaively  shows  that 
the  pos^Dg  did  occur,  the  court  is  authorised  to 
tell  the  junr»  as  a  question  •£  law,  that  the 
local  option  Ibw  is  Talld. 


Appeal  from  District  Conrt,  Folk  Gonnty; 
L.  B.  Higbtowo*,  Judge. 

W.  L.  Nelson  was  convicted  of  vlolatlns 
tbe  local  cation  law.  and  appeals.  Reversed. 

F.  Campbell,  for  appellant  Bobt  A.  John. 
Aast  Atty.  (Sen.,  for  the  Stata, 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law  In  Justice  pre- 
dnet  No.  l  of  Polk  cotmty,  and  his  punidi- 
ment  assessed  at  a  fine  of  $2S,  and  20  days* 
conflnem^t  in  the  county  Jail. 

The  record  la  very  voluminous,  covering 
150  pages,  but  we  have  with  patience  Investi- 
gated It,  and  carefully  reviewed  appellant's 
various  assignments  of  error. 

Appelhint  Insists  that  tbe  evidence  abowa 
that  the  clerk  did  not  post  the  five  notices 
authorizing  the  election  prior  tbereto  at  all, 
and  that  tbe  same  were  not  postM  for  tbe 
requisite  len^h  of  time,  and  that  If  said  no- 
tices were  posted  they  were  posted  along  the 
railroad  leading  from  tbe  town  of  Livingstone, 
the  county  seat,  In  one  direction  for  10  or 
12  miles,  and  that  they  were  not  posted  In 
various  parts  of  the  county,  as  the  law  au- 
thorizes and  contemplates.  The  statute  does 
not  require  tbe  notices  to  be  posted  at  any 
particular  place  In  the  precinct,  where  ttie 
election  Is  for  the  precinct,  or  the  county, 
as  the  case  may  be.  All  tbe  law  requires 
Is  that  the  notices  must  be  posted  Id  a  public 
place.  Elr  parte  Kennedy  v.  State,  23  Ite 
Cr.  App.  77,  3  S.  W.  114.  We  find  from  an 
Inspection  of  tbe  record  that  the  notices  were 
posted  as  Indicated,  and  along  said  road^  and 
that  same  were  In  pubHc  places.  The  mere 
fact  that  tbe  witness  Young  states  that  the 
notices  he  read  Indicated  the  place  where  the 
election  should  take  place,  and  the  notice 
as  actually  Issued  did  not  Indicate  the  place, 
would  not  dfscredtt  the  foct  that  tiie  notices 
were  posted.  The  clerk  testified  that  the  no- 
tices as  Issued  were  certified  copies  of  the 
order,  and  that  there  were  five  of  them,  and 
that  those  notices  did  not  Indicate  tbe  place 
where  the  election  was  to  take  place.  If  the 
evidence  had  Indicated  an  Issue  as  to  whether 
or  not  the  notices  were  posted,  then,  as  ap- 
pellant insists,  It  would  have  been  tbe  duty 
of  the  court  to  have  left  this  as  an  issue  of 
fact  to  the  jury,  to  be  determined  by  them: 
but  the  evidence  cleariy  indicates  that  ttiey 
were  posted.  Frickle  r.  State,  S9  Tex.  Cr. 
B.  254,  4fi  S.  W.  810. 

Appellant  also  Insists  that  the  order  of  tbe 
commlsaloner's  court  ordering  the  election 
did  not  designate  tbe  ofllcers  to  hold  tbe  elec- 
I  tlon.    Tbe  record  shows  that  A.  B.  Green 
I  bad  been  deslsniated  as  the  presiding  ofBcer 
of  election  prpcinct  No.  1  of  Polk  county 
!  prior  to  the  time  that  this  local  option  elec- 
I  tlon  was  ordered;  that  said  voting  box  pre- 
'  sided  over  by  the  said  Green  wss  the  only 
voting  box  in  Justice  precinct  No.  1,  for  which 
this  election  was  ordered.   There  Is  nf»  ques- 
tion but  what  a  commission  was  Issued  to 
Oveen  as  presiding  i^cer  of  tite  election  pre- 
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dnet  rt  ta  trne  be  atatea  that  bia  eommto- 
Bkm  was  loat,  but  the  deik  certlfiea  to  bav^ 
ing  Issned  the  Gommlatf  cm,  and  he  statea  tbat 
he  went  to  the  town  of  livlttgatone  to  bold 
tiie  election  und^  the  uanal  ttvma  of  law— 
and  the  reeozda  bear  him  out  in  tbla  state- 
niait-«nd  there  waa  within  abont  100  rotes 
polled  at  said  election  to  what  there  waa  at 
a  previous  general  election  In  said  pi-ednct 
The  evidence  farther  abowa  that  tiie  elec- 
tion was  In  ail  reapects  fair.  It  ia  not  neces- 
sary  that  the  order  of  the  commiastoDer'a 
court  eOioiild  abow  who  waa  appointed  to  bold 
tbe  election,  where  the  presiding  ofBcOTB  ot 
tbe  gmeral  electicm  theretofore  appointed  act- 
ed in  Uie  premiaea.  Jamea  t.  State,  21  Tex. 
Gr.  App.  353,  17  S.  W.  422. 

Appellant  also  Inaiata  that  the  court  erred 
in  admitting  tbe  letDma  of  tiie  preeldlng  offl- 
oar  and  the  poll  list  ot  aald  election  in  otI- 
dsnce,  Appellant  objected  to  tbe  same  on 
Hw  groond  that  tbe  retDm  and  poll  list  show* 
tlw  election  was  b^  Cor  election  prednct 
Noi  1,  whereas  tbe  commlsslonere'  court  had 
ordered  an  election  for  Jnatlce  prednct  Ka 
X.  However,  fbe  oonrt  permitted  tlie  wlt- 
neaaes  to  teadfy  that  tbla  waa  a  derlcal  mla- 
tsike;  that  In  writing  oat  tbe  returns  of  tbe 
election  tbe  witneaaea  testiflBd  tbat  they  used 
an  old  blank  f«in  for  tbe  gmenl  election, 
and,  where  aald  blank  fOrm  showed  "election 
precinct  ntunber  one,**  through  inadvartence 
and  overaight  they  failed  to  erase  "election 
prednct"  and  write  "Justice  precinct"  Ap- 
pelant alao  objects  to  tbla  evidence.  There 
waa  no  error  In  tbe  ruling  of  the  court  In  el- 
tlier  instance.  The  return  of  the  officer  waa 
tboronghly  identified  as  the  election  held  In 
Justice  precinct  Na  1,  and  for  aald  prednct, 
and  It  waa  dearlj'  pezinlaalble  to  permit  the 
wItuesB  .to  explain  a  derlcal  mistake  In  the 
xetum.  We  have  herebW!ore  held  that  tbe 
flodadeacriptlon  In  tbe  petition  for  tbe  local 
option  election  hoea  not  vitiate  ttie  same. 
Jordan  v.  State,  37  Tes.  Or.  B.  222.  38  B. 
W.  780,  89  a  W.  110.  Certainly  a  misda- 
■criptlon  ot  tbe  election  wbldi  waa  actually 
held  by  tiie  presiding  officers  could  ba  «x* 
plabied  by  tbem. 

The  record  shows  tbat  the  order  for  the 
election,  the  order  declaring  tbe  resalt  there- 
ta,  the  publication  ot  tbe  same,  and  the  cer- 
tificate of  the  county  Judge  certifying  to  aald 
publication  as  required  by  the  statute,  were 
all  complied  with.;  and  the  orders  thereon 
were  oitlrely  in  accord  with  tbe  precedents 
heretofore  approved  by  this  court  Wllllama 
V.  State.  35  Tex.  Or.  R.  7B.  81  &  W.  G53; 
Morton  v.  State,  87  Tex.  Or.  R.  181,  88  8.  W. 
1019;  Ex  parte  Schilling,  38  Tex.  Or.  R. 
290;  42  S.  W.  S58.  The  last-dted  cases  dls- 
coss  many  ot  the  various  questions  raised  by 
appellant  and  we  do  not  deem  It^neceasary 
to  review  tbem  here  seriatim. 

Appellant  Insiste  that  the  coort  erred  In 
cbatsfns  the  Jury  peremptorily  that  the  lo- 
cal (H>tIon  law  was  In  force  in  Justice  pze- 
tlnet  No.  1  of  Polk  county.  We  have  here- 


titfOre  held  tbat,  where  the  county  Judge's 
certificate  ot  tbe  result  of  tbe  local  option 
election  has  been  properly  entered  of  record, 
it  makes  a  prima  fade  case  of  the  tect  of 
publication,  and  in  sndi  state  of  case  the 
court  would  have  the  right  to  Instruct  the 
Jury,  in  the  absence  of  evidence  to  tbe  con- 
trary, that  the  law  was  In  force.  Crodcett  v. 
Smte,  40  Tex.  Or.  B.  176.  48  S.  W.  392;  Jones 
V.  State,  38  Tex.  Or.  R.  533,  43  B.  W.  981. 

Appellant  also  insists  that  tbe  boimdaries 
ot  Justice  prednct  No,  1,  where  this  election 
was  held,  were  changed  subsequent  to  the 
wder  of  the  election  for  aald  Justice  pre- 
dnct It  is  conceded  this  statement  is  (wr- 
rect  However,  we  cannot  see  how  it  could 
have  Injured  the  rights  of  appellant.  There 
ia  no  controveray  In  tbe  record,  or  In  tbe 
Iffief.  Uiat  t2ie.  dectlon  waa  held  in  Justice 
precinct  No.  1  as  tbe  aame  exiated  at  the 
dme  the  dectlon  was  held.  If  the  traunda- 
ries  thereof  were  changed  subsequent  to  said 
election,  it  would  not  Invalidate  the  election. 
The  proof  shows  that  no  one  was  allowed  to 
vote  who  did  not  live  in  the  boundaries  of  the 
prednct  as  It  existed  at  the  time  of  the  elec- 
tion. Hence  there  was  nothing  In  reference 
to  this  tending  to  invalidate  the  election. 

Exception  was  reserved  to  tbe  overruling 
of  appellanfa  application  for  continuance  oa 
account  of  the  abeence  of  a  great  number  of 
witnesses,  and  on  the  ground  that  he  was 
misled  as  to  when  the  trial  would  be  had. 
This  was  controverted  by  the  district  attor- 
ney in  counter  affidavits,  and  the  court  did 
not  err  in  refudng  to  bear  evidence  on  said 
controvert,  but  had  a  right,  under  the  law, 
to  pasB  on  the  affidavits  therein  filed.  Tbe 
application  shows  no  merit,  and  tbe  court  did 
not  err  in  overruling  it. 

The  evidence  Is  suffldent  to  snpport  ihe 
verdict  of  tbe  Jury.  No  error  appearing  in 
the  record,  the  Judgment  Is  affirmed. 

On  Rehearing. 

(June  24,  1903.) 

The  Judgment  was  affirmed  at  ■  former 
term  of  this  court  and  la  now  before  na 
on  rehearing.  In  tbe  original  opinion  we 
held  that  the  evidence  conclusively  showed 
that  the  five  notices  of  the  election  were 
property  posted.  A  review  ot  the  facts,  how- 
ever, upon  appellant's  motion  for  rehearing, 
indlcatea  to  our  minds  that  we  were  wrong 
in  holding  ttiat  the  posting  waa  condnslvely 
proven;  bnt,  as  appellant  Insists,  it  was  a 
question  of  tact  controverted  by  tbe  evidence. 
Tbla  being  true,  as  Indicated  In  tbe  originn) 
opinion,  dtiiqc  Frtdrie  v.  State,  89  Tex.  Cr, 
R.  254,  45  8.  W.  810,  would  make  It  incum 
bent  on  tbe  court  to  submit  tbe  question  at 
one  ot  fiict  for  the  Jnry  to  pass  upon.  See 
also,  tbe  recent  case  of  Bx  parte  Frank  Con- 
ley  (dedded  at  the  presmt  term)  75  S.  W, 
801.  Whatevffl-  may  be  tbe  opinion  ot  tha 
writu  on  this  qnestimi,  It  baa  beoome,  and 
Is  now,  tbo  settled  law  of  this  state.  Tko 
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evidence  Indicating  an  issue  tbat  the  court 
failed  to  charge  op  on,  &tvor  Is  manifest,  for 
It  was  the  duty  of  the  court  to  submit  said 
fact  to  the  Jury,  and  Instruct  them  that,  if 
said  notices  were  not  posted  as  required  by 
law,  then  the  Jury  should  find  that  the  law 
was  InTSlId.  By  "posting  as  required  by 
law"  Is  meant  that  the  notices  must  be  ac- 
tually posted  the  requisite  number  of  days 
before  the  election  is  held.  The  fact  tbat  the 
notices  may  have  been  subsequently  torn 
or  blown  down  would  not  affect  the  validity 
of  the  election.  Where  the  statute  requires 
the  notices  to  be  posted  12  days  before  the 
election,  if  the  proof  conclnslTely  shows  that 
said  posting  did  occur,  then  the  court,  as 
Indicated  In  the  original  opinion.  Is  author- 
ized to  tell  the  Jury,  as  a  qa«itloD  of  law, 
that  the  local  option  law  is  valid.  For  the 
errw  pointed  out,  the  motion  for  rehearing 
is  granted,  and  the  Judgmant  is  reversed  and 
the  cause  remanded. 


"WILSON  V,  STATB. 

(Oonrt  of  Orlmlnal  Appeals  of  Texas.  Jnns  24, 
1803.) 

FOROBRT  —  INDICTMENT  —  ALLAiOATIONS  — 
FRAUD-INNUENDO— PECUNIABT 
OBLIGATION. 

1.  An  iudictment  for  forgery  alleged  that  de- 
fendant fraudulently  passed  as  true  to  E.  a 
forged  instrument,  as  follows:  "Mr.  ID  plese 
wait  on  Ws  debt  tell  this  fall  i  stand  for  it 
tell  September.  *  *  *  S" — ^which  iDstrument 
would,  If  true,  have  created  the  pecuniary  ob- 
ligation of  S.  Held,  that  the  indictment  was 
insufficient,  in  that  the  expression,  "i  stand 
for  it  tell  September,"  should  have  been  made 
clearer  by  some  innuendo  indicating  what  "stand 
for  it"  meant. 

2.  The  indictment  was  insnfflcient.  In  that  it 
did  not  show  In  what  manner  it  affected  S. 
as  a  pecuniary  obligation. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; L.  W.  Moore,  Judge. 

Nace  Wilson  was  convicted  of  forgery,  and 
he  appeals.  Reversed. 

Howard  Martin,  Asst  Atty.  Geai^  for  the 

State. 

HENDBBSON,  J.  Appellant  was  convict- 
ed of  forgery,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a  term 
of  two  years. 

The  only  question  Is  as  to  the  validity  of 
the  Indictment  The  first  count  appears  to 
have  been  quashed,  evidently  because  the 
district  attorney,  who  drew  Uie  Indictment 
sought  to  subject  our  old  legal  friend  Richard 
Roe,  who  has  done  duty  time  Immemorial 
as  a  kind  of  scapegoat  In  forms  of  indict- 
ment, to  all  the  pains  and  penalties  of  for- 
gery. Doubtless  the  court  was  ot  opinion  that 
this  was  an  Imposition  on  Richard  Roe,  in- 
asmuch as  In  criminal  proceedings  every  tab 
should  stand  on  its  own  bottom,  and  Rich- 


ard Boe  should  not  be  held  to  answer  .or 
the  crime  of  Nace  Wilson.  The  first  count 
having  passed  out,  we  are  only  concerned  as 
to  whether  the  second  count  Is  good.  Here 
the  charging  part  of  the  count  Is  as  follows: 
"That  Nace  Wilson  *  *  ♦  did  then  and 
there  willfully,  Icnowlngly,  and  fraudulently 
pass  as  true  to  Charles  Elhllnger  a  false  and 
forged  mstrum«it  in  writing,  which  had 
theretofore  been  made,  without  lawful  aa- 
thority.  and  with  intent  to  defraud,  and  was 
then  of  the  tenor  following.  'Feb  the  28, 
1901.  Frelsburgh,  Texas.  Mr.  Chas.  W.  El- 
lenger  plese  wait  on  Nace  WIls'  (meaning 
Wilson)  'debt  teU  this  fall  1  stand  for  It  tell 
September  Just  make  yorself  easy  tell  Sep- 
tember. Justin  Stine'  (meaning  Stein)— 
which  said  Instrument  would,  U  true,  have 
created  the  pecuniary  obligation  of  Justin 
Stein,  and  which  said  instrument  the  said 
Nace  Wilson,  then  and  thae  well  knowing  to 
be  false  and  foiled,  did  pass  the  same  as 
true,  with  Intent  to  injure  and  defraud." 
The  contention  here  Is  that  said  Indictment 
did  not  contain  bmnendo  av^ments  to  ex- 
plain Its  meaning,  nor  explanatory  averments 
to  show  that  said  Instrument  was  or  could  be 
a  legal  obligation,  which,  If  true,  would  have 
affected  In  any  wise  any  money  or  property. 
We  believe  both  contentions  are  correct. 
The  expression,  "1  stand  for  It  tell  Septem- 
ber," should  have  been  made  clear  by  some 
Innuendo  averment  Indicating  what  "stand 
for  It"  meant.  In  addition  to  this,  inasmucli 
as  the  paper  In  question  was  not  a  note  or 
check  or  contract  which  showed  on  Its  face 
some  obligation,  It  should  have  been  stated 
how  or  In  what  manner  It  affected  Justin 
St^n  as  a  pecuniary  obligation.  If  it  Is 
true,  as  may  be  surmised,  that  Nace  Wilson 
owed  Chas.  Bhllnger  any  debt,  that  should 
have  be^  set  out,  Inasmuch  as  pnwf  was  re- 
quired on  this  point  In  Cagle  v.  State,  38 
Tex.  Cr.  R.  109,  44  S.  W.  1097,  Is  a  case  In- 
volving similar  questions.  Whoe  the  instru- 
ment does  not  show  on  its  face  a  complete 
obligation,  If  there  are  facts  and  circumstan- 
ces outside  the  Instrument  itself  which 
makes  It  an  obligation,  this  should  be  shown 
by  proper  averments.  Accordingly  we  hold 
that  the  Indictment  here  was  d^ectlve; 

The  Judgment  Is  reversed  and  the  prosecu- 
tion radered  dismissed. 

DAVIDSON,  P.  J.,  and  BROOKS,  J.  We 
agree  the  Indictment  Is  not  sufficient  The 
Instrument  alleged  to  be  forged  la  indefinite, 
and  the  Indictment  should  have  so  explained 
it  as  to  make  apparent  that  it  was  written 
for  the  purpose  of  securing  the  party  to 
whom  addressed  In  a  debt  due  him  by  appel- 
lant, and  for  the  purpose  of  inducing  the 
deDtor  to  wait  on  appellant  till  September 
1st  for  his  debt  and  the  writer's  responsi- 
bility for  said  indebtedness.  The  Indictment 
should  be  at  \ea.at  as  explicit  as  pleadings  Id 
a  dTll  cause  in  such  caasiL 
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BIOHABDSON  v.  STATE). 

(Court  of  Criminal  Appeals  of  Texas.  June  17, 

1903.) 

CRIUINAL  LAW~FOBHBR  ACQUITTAL  —  DIS- 
POSAL OF  FLEA  —  JUDGMENT  —  RECBITINQ 
STOLEN  GOODS— TBSTIHONT  OF  THIEF. 

1.  Wbile  it  waa  error  for  the  court  not  ta 
«iter  a  record  Jndgmant  dispo^g  of  a  plea  of 
former  acqnittal,  aoch  error  was  harmlese  where 
the  plea  on  its  face  offered  no  legal  defense  to 
the  prosecatitm. 

2.  In  a  proaecntloa  for  recdTbig  stolen  pn^ 
•rty*  it  was  error  to  admit  in  eTideuce  declara- 
ti<Hi8  Of  the  thief,  made  in  defendant's  absence, 
that  he  was  to  iteal  the  seed  and  carry  it  to  de- 
fendant's home,  and  defendant  was  to  sell  the 
name. 

Appeal  from  Falls  Couzity  Court;  W.  E. 
Htmnlcutt,  Judge. 

Ike  Richardson  was  convicted  of  recelTlng 
and  selling  stolen  property  under  the  value 
of  9B0,  and.  appeals.  Reversed. 

Wm.  Bhelton  and  Wiley  G.  Jones,  for  ap- 
pellant Howard  Martin,  Asst  Atty.  Gen., 
for  tlie  State. 

BROOKS,  J.  Appellant  was  convicted  of 
receiving  and  concealing  stolen  property  un- 
der the  value  of  fSO,  and  his  ponlahment  as* 
■eased  by  the  Jury  at  "nine  months  in  Jail 
or  connty  roads," 

Appellant  Introduced  In  defense  of  this 
prosecution  a  plea  of  former  acquittal,  In 
proper  form,  predicated  on  the  fact  that  pri- 
or to  this  conviction  he  had  been  prosecuted 
In  the  district  court  of  Falls  county  under 
an  indictment  charging  burglary  with  intent 
to  commit  theft,  and  that  the  jury  acquitted 
bim;  that  the  receiving  and  concealing  of 
the  cotton  seed,  for  which  he  is  now  being 
prosecuted,  was  the  same  property  taken  In 
the  burglary— tliat  is,  the  burglary  Indict- 
ment charged  appellant  with  breaking  and 
entering  a  certain  car  with  Intent  to  steal, 
and  the  offense  for  which  he  Is  now  being 
prosecuted,  for  concealing  the  cotton  seed 
taken,  la  one  and  the  same  transaction,  and 
that  defendant  In  this  case  was  the  defend- 
ant in  the  burglary  case.  Appellant  intro- 
duced evidence  fully  supporting  this  plea. 
The  transcript  before  us  falls  to  disclose 
that  the  court  made  any  dlsposttlOD  of  the 
plea.  In  Rust  v.  State,  31  Tex.  Cr.  76,  19 
S.  W.  763,  appellant  presented  a  similar 
plea  to  the  one  now  under  consideration, 
and  the  transcript  there  did  not  contain  an 
order  or  Judgment  of  the  court  showing  the 
dfapositlon  of  the  plea.  It  was  there  sought 
to  perpetuate  the  ruling  of  the  court  by 
bill  of  exceptions.  We  held  that  the  court, 
being  a  court  of  record,  must  perpetuate  its 
proceedings  by  Judgments.  It  follows,  there- 
fore, that  there  should  have  been  a  Judgment 
disposing  of  appellant's  plea.  In  the  Rust 
Case  we  held  that  a  bill  of  exceptions  would 
not  properly  present  this  matter,  and  further 
■aid  that:  'X!oncede  this  position  to  be 
wrong,  and  we  would  Indulge  the  presump- 


tion that  such  Judgment  was  entered,  but 
omitted  from  the  transcript,  or,  If  It  be  grant- 
ed that  the  point  Is  sufflclently  presented 
by  the  bill  of  exceptions  found  in  the  record, 
then  we  are  of  opinion  that  the  ruling  of  the 
court  is  correct.  Our  statute  provides,  'If 
a  house  be  entered  in  such  manner  as  that 
the  entry  comes  within  the  definition  of  bur- 
glary, and  the  person  guilty  of  such  bur- 
glary shall,  after  so  entering,  commit  theft 
or  any  other  offense,  be  shall  be  punlsbed  for 
burglary,  and  also  for  whatever  other  of- 
fense is  so  committed.' "  In  other  words, 
the  plea  shows  upon  Its  face  ttiat  It  could 
not  possibly  have  offered  any  legal  defense 
to  this  prosecution,  even  conceding  a  record 
Judgment  was  entered,  which  we  cannot  pre- 
sume, In  the  absence  thereof.  Tills  matter 
was  thoroughly  discussed  in  Loakman  v. 
State.  32  Tex.  Cr.  663,  26  S.  W.  22.  While 
we  think  the  court  erred  In  not  properly  dis- 
posing of  the  matter  by  Judgment  of  some 
character,  yet  the  plea,  upon  Its  face,  of- 
fers no  legal  defense,  and  would  not  aofluv^ 
ize  a  reversal  of  this  case. 

Bin  No.  1.  complains  that  the  state  was 
permitted  to  prove  by  Leonard  Thomas,  over 
the  objections  of  appellant,  that  he  met  Es- 
sex Johnson  somewhere  near  the  old  river 
bed,  where  his  (Thomas)  wagon  was  broken 
down,  and  the  following  conversation  was 
had:  "That  he  [Johnson]  was  to  steal  the 
seed  and  carry  them  to  Ike  Rlchardson'R 
bouse,  and  that  said  Richardson  was  to  haul 
them  to  town  and  sell  the  same."  Appel- 
lant objected  on  the  ground  that  the  same 
was  the  mere  declaration  of  Essex  Johnson, 
made  when  defendant  was  not  present,  and 
could  not  criminate  defendant;  was  hearsay, 
irrelevant,  and  Immaterial.  In  this  case  de- 
fendant was  on  trial  for  receiving  stolen 
property.  The  declarations  of  Essex  John- 
son, and  the  fact  that  he  stole  cotton  seed 
In  question,  would  be  admissible,  going  to 
show  the  guilt  of  Johnson.  Tucker  v.  State, 
23  Tex.  Cr.  App.  512,  5  8.  W.  180.  But  John- 
son's statement  to  Thomas  as  to  what  ap- 
pellant Intended  to  do  and  agreed  to  do  Is 
clearly  hearsay  and  Inadmissible  for  any 
purpose,  appellant  not  being  present.  It 
was  material  error  for  the  court  to  admit  the 
latter  phase  of  this  testimony.  It  Is  proving 
the  guilt  of  appellant  by  hearsay  testimony, 
which  Is  never  permissible. 

For  the  error  discussed,  the  Judgment  Is 
levened  and  the  caoae  remanded. 


FBEBMAN  v.  STATBL 

(Court  of  Criminal  Appeals  of  Texas.  Jane  17, 

1803.) 

CRIHINAI.  LAW— NEW  TRIAL— TBSTIHONT  OF 
ABSENT  WITNESS-PROBABLE  TRUTH. 

1.  Where  the  affidavit  of  an  absent  witness 
la  prodaoed  on  a  motion  for  a  new  trial,  show- 
ing absolntely  that  he  would  have  testified  to 
WB  facts  set  up  la  the  application  tor  continn- 
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anoe,  ntld  facts  belns  material,  and  dili^nce 
snfflcient,  it  is  error  to  deny  the  motion  on  the 
ground  that  the  testimony  is  probably  not  true. 

Appeal  from  District  Court,  Jack  County; 
J.  W.  Patterson,  Judge. 

G.  A.  Freeman  was  convicted  of  crtme» 
and  appeals.  BeTersed. 

811  Stark,  B.  S.  Blair,  and  Nicholaon  & 
Fitzgerald,  for  appellant  F.  S.  Qroner  and 
Howard  Martin,  Aart.  Atty.  Oen.,  for  tbe 
State. 

BROOKS,  J.  Appelant  was  convicted  of 
murder  In  the  second  degree,  and  hla  pun- 
ishment assessed  at  confinement  In  tbe  pen- 
itentiary for  a  term  of  35  years. 

Before  announcing  "Beady  for  trial,"  ap- 
pellant presented  an  education  to  condnne 
the  case  for  irant  of  tbe  testimony  of  bis 
wife,  Mrs.  F.  P.  Freeman;  stating  sbe  re- 
sided in  Jack  county.  The  application  shows 
dtfendant  was  Indicted  on  Marcb  B,  1908; 
tbat  on  llie  same  day  be  had  subpoena  Issued 
for  said  witness,  which  was  legally  served  <»i 
March  7th;  and  that  said  witness  Is  sick  in 
bed,  and  Is  physically  unable  to  be  present 
and  attmd  at  the  present  term  of  the  court— 
wblcb  is  supported  by  afildaTltB  attached  to. 
the  application.  Tbe  application  further 
saya:  That  the  state  will  undertake  to  show 
that  the  killing  of  deceased  was  vritbout 
cause  or  jnovocatimi  on  tbe  part  of  defend- 
anL  That  the  evidence  will  show  that,  up 
to  and  within  a  few  mlnntea  of  tbe  killing 
ot  deceased,  defeaidant  and  deceased  were 
on  good  and  flrlendly  tarns.  Tbat  deceased 
was  tbe  son-in-law  oi  defendant,  and  resided 
wltbln  about  70  yards  of  defendants  resl- 
doioe.  Tbat  defendant  left  deceased  about 
dnak  of  the  same  evening,  and  when  they  s^ 
arated  they  did  so  on  good  and  friendly  terms; 
defendant  starting  towards  his  home.  When 
irithin  a  shwt  distance  of  his  house,  be  met 
his  wife  (tbe  absent  witness)  In  tbe  road, 
coming  from  their  home  and  towards  defend- 
ant That  defendant's  wife  then  told  him 
that  "Bessie  w(W  gone."  The  evidoice  will 
show  tbat  Bessie  was  a  daughter  of  defend- 
ant; and  of  young  and  tender  years— under 
the  age  of  18;  that  prior  to  this  time  little 
Tom  Sailer  who  yras  the  nepliew  of  de- 
ceased, and  who  had  been  living  vritb  de- 
ceased fm:  sane  two  or  three  months  prior 
to  this  time,  had  procured  a  marriage  license, 
which  was  unknown  to  defendant,  to  marry 
said  Bessie  Freeman,  by  making  affidavit 
iu  writing  before  the  county  clerk  of  Jack 
county  stating  that  said  Bessie  Freeman  was 
itt  yean  of  age,  which  affidavit  was  and  is 
untrue.  Defendant  further  alleges  that  the 
evidence  vrlU  show,  and  he  expects  to  prove 
by  sold  absent  witness,  that  said  little  Tom 
Sallee  and  defcndtmt's  said  daughter  Bessie 
Freeman  had  never  kept  company  witb  each 
other  at  defendant's  home  or  elsewhere;  that 
neither  the  absent  witness,  who  is  the  moth- 
w  of  Bessie  Freeman,  nor  defendant,  knew 
tbat  said  little  Tom  Sallee  and  Bessie  Free- 


man intended  to  marry,  nor  bad  the  least 
shadow  of  a  cause  to  believe  tbat  tbey  were 
going  to  marry,  or  that  they  were  In  love 
with  each  other,  or  that  they  bad  ever  gone 
together,  except  on  one  occasion,  when  he, 
Bessie,  Josie,  and  Charley  Patterson  all  walk- 
ed together  fnm  fbs  lumse  of  deceajsed  to 
defendant's  re^ence.  Defendant  further  ex- 
pects to  prove  by  said  atwent  witness:  That 
when  she  first  told  defendant  tbat  Bessie 
was  gone,  be  immediately  started  In  search 
of  her.  In  a  tew  minutes  be  returned  to  his 
residence,  having  failed  to  find  tier.  That 
when  coming  back,  defendant  met  his  wife 
at  the  gate  of  their  home.  That  the  wife 
said  to  defendant  "Papa,  (dd  Tom  Sallee 
has  ruined  Bessie,  and  got  her  to  run  crff 
witb  Uttle  Tom."  That  by  the  use  of  tbe 
name  old  Tom  Bailee,  wltoess  meant  de- 
ceased, and  defendant  understood  that  she 
meant  deceased.  That  defendant  Immediate- 
ly took  hla  Winchester  ritle,  and  went  to  tbe 
bouse  occupied  by  deceased,  at  which  time 
and  place  the  killing  occurred.  Defendant 
turtha  says  that  be  relied  on  the  said  state- 
ment made  to  him  by  bis  wife,  and  bdleved 
tlie  same  to  be  true,  at  the  time  he  killed  de- 
ceased. Then  follows  the  usual  statutory 
requisites  of  an  appdieatlon  tor  continoance, 
which  was  swoni  to  on  March  16,  1908.  B. 
F.  Freeman  and  B.  H.  Freeman,  two  sons  of 
the  absent  mother,  swore  to  the  fact  that  she 
was  sick  in  bed.  Tbe  county  attorney  filed 
counter  affidavits  of  witnesses  Laird,  rails, 
Bagwell,  and  Mrs.  Batell  Franklin.  Laird, 
by  his  affidavit  states  tbat  the  absent  wit- 
ness was  seen  by  bim  on  Marcb  12,  1903, 
walking  around  In  tbe  town  of  Tlneyardr 
near  which  town  tbe  proof  shows  tbat  tbe 
killing  occurred,  and  which  was  about  12 
miles  from  Jack^oro,  tbe  cotmty  seat  snd 
that  he  saw  said  absent  witness  at  Franklin's 
-  store,  in  said  town;  that  she  was  then  able 
to  be  up,  and  walked  around  said  town. 
Tbe  affidavits  of  tbe  otim  witnesses  are  to 
the  same  effect  On  motion  for  new  trial, 
appellant  attaches  the  affidavit  of  tbe  wife, 
swearing  to  the  facts  as  set  iv  In  hla  appli- 
cation for  continuance.  Tbe  state  contro- 
verted tbe  motion  for  new  trial,  filing  the 
affidavit  of  Inez  Bowauu,  who  stated  tliat 
she  knew  the  absent  witness;  Mrs.  Freeman, 
and  that  on  the  afternoon  of  Saturday.  Mareh 
21,  1903,  tbe  day  on  wblcb  tbe  Jury  returned 
their  verdict  she  saw  Mrs.  Freeman  Ironing 
at  her  bomc^  in  Vineyard,  and  she  was  up 
and  going  about  ber  place.  Castleberry  stat- 
ed in  his  affidavit  that  .on  March  IGtb  (the 
day  on  which  the  application  far  continuance 
was  Sled)  he  saw  the  absent  witness,  and 
sbe  was  with  affiant  on  Bean  creek,  fishing, 
and  was  there  something  like  two  hours,  and 
was  able  to  be  up  and  walking  aronnd. 
Blbert  Bagwell.  In  his  affidavit  states  tbat 
on  March  10th  he  saw  the  absent  witness  an 
Benn  ci'eek,  and  that  sbe  was  porfectly  able 
to  be  up  and  walking  around,  and  appeared 
to  be  In  ber  usual  beoltb,  JUL  C  Duncan 
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stated  that  on  Sunday,  Marcb  15th,  sbe  was 
at  the  absent  witness'  house,  and  that  she 
was  able  to  be  up  and  at  her  housework,  and 
appeared  to  be  In  her  usual  health.  Oope 
made  atUdavIt  that  he  knew  Bertie  Freeman, 
son  of  defendant,  and  that  he  saw  him  in  the 
town  of  JackBboTo  where  the  trial  occurred, 
on  March  10th,  when  the  case  was  called  for 
trial,  and  also  stated  that  he  saw  Joaie  Free- 
man, daughter  of  defendant,  at  the  town  of 
Jacksboro  during  the  progress  of  the  trial. 
Appended  to  the  bill  of  exceptions  reserred 
to  the  oremiling  of  the  motion  for  continu- 
ance Is  the  following  explanation  by  the 
court;  "That  the  witnesses  Bertie  and  Joeie 
Freeman,  mentioned  by  defendant  in  his 
cross-examination  as  being  in  the  yard  near 
by  or  present  when  he  testified  his  wife  gave 
blm  the  information  set  out  in  his  applica- 
tion for  eontlnuanee,  were  both  subpcenaed 
by  defendant,  as  appears  from  the  record 
her^.  The  witness  Bertie  Freeman  was 
present  in  court  when  defendant's  motion  for 
a  continuance  was  oTerruled.  And  the  wlt- 
ueas  Josle  Freeman  was  sworn  as  a  witness 
for  defendant,  and  placed  uhder  the  rule, 
with  tbe  other  witnesses.  That  neither  of 
said  witnesses  were  oQered  by  defendant, 
nor  did  either  of  said  witnesses  testify  In 
the  case." 

The  testimony  on  tbe  part  of  the  state 
tends  to  show  that  defendant  killed  de- 
ceased, his  son-in-law,  because  he  had  as- 
sisted little  Tom  Bailee  in  running  away 
with  bis  daughter  Bessie,  and  that  defendant 
did  not  kill  deceased  for  seducing  his  daugh- 
ter, as  his  wife  would  have  tesUQed.  The 
testimony  of  defendant  was  to  the  eftect  that 
he  killed  deceased  because  of  tbe  statement 
made  to  blm  by  bis  wife.  It  appears  from 
the  application  for  continuance  that  diligence 
is  shown.  It  also  appears  that  the  testi- 
mony Is  material.  Then  tbe  only  matter  re- 
maining for  decision  is  the  question  of  Its 
probable  truth.  In  Baines  t.  State,  42  Tex. 
Cr.  R.  510,  61  S.  W.  119,  the  majority  of 
tbe  court  held,  "Where  tbe  affidavit  of  an 
absent  witness  has  been  produced  on  tbe  mo- 
tion for  new  trial,  showing  absolutely  that 
be  would  testify  to  the  facts  set  up  in  the 
application  for  continuance,  said  facts  being 
material,  and  diligence  sufficient,  the  court 
on  appeal  will  not  assume  the  prerogative  of 
saying  that  the  testimony  was  not  probably 
true,  and  thus  usurp  the  functions  of  tbe 
Jury."  The  writer  did  not  agree  to  this  opin- 
ion, and  expressed  his  views  in  a  dissenting 
opinion.  But  in  deference  to  the  opinion  of 
the  majority  of  the  court  in  the  Baines  Case, 
the  case  now  before  us  must  be  reversed, 
because  attached  to  the  motion  for  new  trial 
is  the  affidavit  of  the  absent  witness,  and 
tbe  record  shows  It  is  material,  and  also 
shows  diligence.  In  the  case  cited,  the  court 
used  the  following  language:  "Where  an 
affidavit  of  the  absent  witness  has  been  pro- 
disced  on  motion  for  new  trial,  showing  abso- 
IvtOj  ttat  he  wonUl  testify  to  tbe  facts  set 


up  in  tbe  application,  ws  do  not  think  any 
case  can  be  found  where  we  have  assumed 
the  prerogative  of  saying  that  the  testimony 
was  not  probably  true.  To  so  bold,  it  seems 
to  us,  would  be  not  only  to  usurp  the  func- 
tions of  the  Jury,  but  to  announce  In  ad- 
vance that  the  absent  witness  had  committed 
perjury.  In  our  opinion,  on  tbe  showing 
made,  the  Judge  should  have  granted  the  mo- 
tion for  new  trial."  As  stated,  the  writer 
did  not  agree  thereto,  but  believes  It  Is  tbe 
statutory  and  constitutional  right  of  this 
court  not  only  to  pass  on  the  question  of  dili- 
gence and  materiality,  but  also  upon  the 
probable  truth  of  tbe  application  In  the  light 
of  tbe  record.  But  under  the  Baines'  Oase, 
&ut»a,  the  Jndgmtttt  is  reveraed,  and  tbe 
cause  remanded. 


BBQOK8  V.  STAXB. 
(Court  of  Criminal  Appeals  of  Texas.  Jane  10; 
1808.) 

FOROBRT  — PABSmO  rORGBD  IHSTRITHItNT- 
TBACBBR'B  CERTinCATK-BTATUTB-APPaAL 
—REVIEW— BILL  OF  SXCBFTI0N8. 

1.  Pen.  Code  1S95,  art  640a,  makes  It  an 
offense  to  unlawfully  fbange  or  alter  any  teach- 
er's certificate.  Article  &42  provides  that,  U 
any  person  knowingly  passes  or  attempts  to  pass 
any  forged  instnuuent  such  as  is  mentioned  in 
preceding  articles,  he  shall  be  punished,  eta 
Held,  that  it  Is  an  offense  to  attempt  to  pBM 
at  true  a  forged  teacher's  certificate. 

2.  On  appeal,  action  of  trial  court  In  exclud- 
ing certain  testimony  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions  verifying  tb4> 
matter. 

&  On  appeal,  action  of  the  trial  court  in  sub- 
mitting and  failing  to  anbmit  certain  issues 
cannot  be  reviewed  in  tbe  absence  of  the  evi- 
dence addaced. 

4.  On  appeal,  complaint  that  the  trial  court 
erred  in  failing  to  require  the  state  to  elect 
on  which  count  It  woulu  seek  a  conviction  can-, 
not  be  reviewed  In  the  absence  of  a  bill  of 
exceptions  presenting  the  matter  complained  of. 

Appeal  firom  District  Court,  Bell  County; 
Jno.  M.  Fnrman,  Judge- 
Amy  B.  Brooks  was  convicted  of  passing  a 
forged  Instrument,  and  she  appeals.  Affirm- 
ed. 

Bowazd  Uartln,  Asst.  Atlr*  Gen.,  for  tbe 
Btate. 

BBOOKS,  J.  Appellant  was  convicted  of 
knowingly  passing  as  true  a  forged  instru- 
ment In  writing,  and  her  punishment  assess- 
ed at  confinement  in  the  penitentiary  for  a 
term  of  two  years.  There  are  (our  counts 
in  the  indictment— one  for  forgery  and  three 
for  passing  the  forged  Instrument.  The 
court.  In  his  charge,  merely  submitted  to  the 
Jury  the  Issue  of  passing  a  forged  instru- 
ment 

The  second  count  of  the  indictment  Is  as 
follows:  "On  or  about  tbe  20th  day  of  Jan- 
uaiT.  A.  D,  1903,  Amy  m  Brooks  did  will- 
fully, knowingly,  and  fraudulently  attempt 
to  pass  as  true  to  one  Henry  K.  Ozxaln  an 
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altered  and  changed  Instrument  In  writing, 
to  wit,  a  teacher's  certificate,  which  had 
tlieretofore  been  altered  and  changed  with- 
out lawful  authority,  and  with  intent  to  de- 
fraud, and  which  liad  theretofore  been  issued 
by  authority  of  EI  L.  Blackshear,  principal, 
and  M.  U.  Broyles,  secretary  of  faculty,  and 
F.  A.  Relchardt,  Tlce  president  of  board,  and 
Jefferson  Johnson  and  P.  H.  Tobln  and  Wm. 
Malone,  board  of  directors  of  Prairie  View 
State  Normal  and  Industrial  College,  to  Susie 
A,  Brooks,  and  which  said  certificate,  before 
it  was  changed  and  altered,  was  of  the  tenor 
following:  'Second  Grade.  State  of  Texas. 
Prairie  View  State  Normal  and  Industrial 
College.  Prairie  View,  Waller  County,  Tex- 
as. Be  it  known  that  Susie  A.  Brooks,  hav- 
ing completed  the  course  prescribed  by  tliia 
college  has,  by  good  behavior,  diligence,  and 
attainments,  won  the  approbation  of  the 
teachers  and  board  of  directors  of  said 
school.  Therefore  they  admit  Susie  A.  Brooks 
to  the  honor  licentiate  of  instruction  in  the 
state  of  Texas.  This  certificate  is  valid  with- 
out further  examination  for  a  period  of  two 
years  from  date  hereof.  In  testimony  where- 
of, the  principal  of  the  school,  the  secretary 
of  the  faculty,  and  the  board  of  directors 
hereunto  subscribe  their  names  this  4th  day 
of  June,  1901.  E.  L.  Blackshear,  Principal. 
M.  H.  Broyles,  Secretary  of  Faculty.  F.  A 
Relchardt,  Vice  Prest.  of  Board.  Jefferson 
Johnson,  P.  H.  Tobln,  Wm.  Malone,  Board  of 
Directors.  [Seal.]'  And  which  said  cer- 
tificate had  theretofore  been  changed  and 
altered,  without  lawful  authority,  in  the  fol- 
lowing manner,  to  wit:  That  said  certificate 
as  above  set  out  was  issued  as  aforesaid  to 
Susie  A.  Brooks,  and  that  the  word  and  name 
'Susie,'  where  the  same  occurred  In  said 
certificate,  was  theretofore  erased,  obliterat- 
ed, and  blotted  out,  and  the  word  and  name 
'Amy'  had  theretofore  been  substituted,  writ- 
ten over  and  in  the  place  of  the  name  and 
word  'Susie,'  so  that  the  said  certificate  then 
and  there  so  attempted  to  be  passed  as  true 
by  the  said  Amy  R  Brooks  was  of  the  tenor 
following."  Here  the  certificate  is  set  out 
as  above  copied,  with  the  exception  that  the 
name  "Amy  E.  Brooks"  appears  In  place  of 
"Susie  A.  Brooks."  And  the  count  further 
continues:  "And  which  said  altered  and 
changed  instrument  in  writing  the  said  Amy 
E.  Brooks  then  and  there  well  knowing  to 
be  80  altered  and  changed,  she,  the  said  Amy 
E.  Brooks,  did  attempt  to  pass  the  same  as 
true,  with  intent  to  Injure  and  defraud.  The 
said  H.  K.  Orgaln  was  then  and  there  the 
superintendent  of  public  instruction  for  said 
Bell  county,  then  and  there  well  known  as 
such  to  the  said  Amy  E.  Brooks,  and,  as  such 
superintendent  of  public  instruction,  it  was 
the  duty  of  the  said  H.  K.  Orgain  to  register 
the  certificates  of  teachers  and  to  approve 
contracts  made  and  entered  into  by  and  be- 
tween teachers  and  trustees  of  schools  In 
said  county,  and  all  of  which  was  then  and 
there  well  known  to  lald  Amy  B.  Brwdm, 


who  then  and  there  attempted  to  pass  said 
altered  and  changed  teacher's  certificate  for 
the  purpose  of  securing  its  reglstratlou  by 
the  said  H.  K.  Orgain,  and  for  the  purpose 
of  securing  his  approval  of  a  certain  contract 
theretofore  presented  to  him  by  the  said  Amy 
E.  Brooks,  and  by  which  contract  the  said 
Amy  E,  Brooks  was  to  become  the  teacher  of 
St.  Phillip  School,  colored,  in  White  School 
JJlstrict  Number  Sixty-Seven  of  said  county, 
through  Its  trustees,  George  Busby,  Thad 
White,  and  William  Brown,  and  which  said 
contract  was  without  force  and  of  no  effect 
until  said  certificate  was  registered  as  afore- 
said, and  until  said  contract  was  approved 
by  said  H.  K.  Orgain  as  aforesaid,  all  of 
wlilch  was  known  to  the  said  Amy  E.  Brooks, 
and  knowing  which  she  did  attempt  to  pass 
said  altered  and  ctiauged  instrument  as 
true,  with  Intent  to  injure  and  defraud."  The 
third  count  of  the  Indictment  charges  the 
appellant  with  knowingly  attempting  to  pass 
as  true  the  alleged  forged  instrument  to 
"Henry  E.  Orgain,  superintendent  of  public 
instruction  for  Belt  coun^,  Texas,  through 
Geoi^e  Busby,  Thad  White,  and  William 
Brown,  trustees  of  Colored  School  Number 
Fonr,  the  same  being  St.  Phillip  School,  col- 
ored, In  White  District  Number  Sixty-Sev- 
en." The  fourth  count  cbai^rea  the  passing  of 
the  forged  instrument  to  "George  Bnsby  and 
Thad  Wlilte  and  William  Brown,  trustees  of 
St  Phillip  School,  Numl>er  Four,  colored,  in 
White  District  Number  EKxty-SeTen^  la  aald 
<^6nnty  and  state,"  etc. 

Appellant  filed  a  motion  in  arrest  of  Judg- 
ment, insisting  that  the  second,  third,  and 
fourth  counts  of  the  indictment  nowhere  al- 
leged that  the  Instrument  was  unlawfully  and 
willfully  erased,  changed,  or  obliterated,  and. 
In  order  to  make  the  instrument  the  subject 
of  forgery,  It  must  have  been  erased,  chan- 
ged, or  obliterated,  and  that  If  the  Instrument 
Itself  is  not  the  subject  of  forgery,  or  if  for- 
gery has  not  been  alleged  In  the  indictment, 
It  cannot  form  the  basis  of  a  charge  of  at- 
tempting to  pass  a  forged  Instrument;  fur- 
ther, it  is  not  a  violation  of  law  to  attempt 
to  pass  a  teacher's  certificate,  and  tbe  offense 
attempted  to  be  charged  In  the  indictment  is 
not  denounced  by  tbe  stetute;  and  further 
complains  ttiat  the  verdict  is  too  general  and 
Indefinite  to  support  a  valid  Judgment,  In 
that  it  cannot  be  determined  from  said  ver- 
dict upon  what  count  In  the  Indictment  de- 
fendant has  been  adjudged  gnllty,  and  of 
what  offense  she  has  been  adjudged  guilty. 
The  verdict  of  the  Jury  Is  as  follows:  "We,  the 
Jury,  find  the  defendant  guilty  as  charged  In 
the  indictment,  and  assess  her  punlshneat 
two  years'  confinement  In  the  penitentiary.^ 

Under  this  verdict  the  court  rendered  Judg- 
ment against  appellant  for  "knovringly  at- 
tempting to  pass  as  tme  a  forged  Instrument 
in  writing,  as  found  by  the  Jury."  In  view 
of  the  fact  that  the  court  only  submitted  tbe 
passing  of  the  forged  instrument  in  the  dif- 
ferent counts  above  recited,  mid  tbe  TWdlct 
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9t  tbe  jvxj  btlng  general,  we  do  not  think 
eweUanra  objection  to  the  form  of  the  Ter- 
dlct  Is  well  taken. 

Article  640a,  Fen.  Oode  makes  It  an 
offense  to  onlawfolly  or  willfully  erase, 
change,  or  alter  any  teacher's  ccrtiflcate  or 
dli^ma,  or  other  Instmment  having  tbe 
ft>rce  of  a  tea^Aer's  certlflcateu  In  prerloiis 
articles,  under  title  14,  c.  1,  of  the  Penal 
Code  of  1886.  we  And  Tsrlons  other  cbarec- 
ten  of  forgery  defined.  And  following  these 
artldes,  article  642  pro^des:  "If  any  person 
■hall  knowingly  pass  as  true  or  attempt  to 
pass  as  tme  any  such  foqf^  Instmment  In 
writing  as  Is  mentioned  and  defined  In  tbe 
preceding  articles  of  this  chapter,  he  shall 
be  punWied  hj  Imprisonment  In  tbe  peniten- 
tiary not  less  tban  two  nor  more  than  flive 
years."  In  onr  opinion,  this  article  of  the 
Code  clearly  makes  It  an  offense  to  attempt 
to  pass  as  true  a  forged  diploma  or  teacher's 
certificate,  and  appellant's  ctmtentlon  to  tbe 
contrary  ^  Incorrect. 

Tbe  record  Is  before  ns  without  statement 
of  facts.  The  flnt  ground  of  -the  motion  tor 
new  trial  complains  that  the  court  erred  In 
excluding  certain  testimony.  Bnt  there  Is 
no  bill  of  acq^ns  verifying  this  matter, 
and  it  cannot  be  reviewed.  The  second, 
third,  fourth,  and  fifth  grounds  of  the  motton 
complain  of  tbe  action  of  the  court  in  sub- 
mitting and  fslllng  to  submit  certain  issues. 
These  matters  cannot  be  reviewed  In  the 
atmence  of  tbe  evidence  adduced. 

Tbe  sixth  grotmd  of  the  motion  contenda 
that  tbe  court  erred  In  falling  to  require  tbe 
■tnte  to  elect  upon  which  count  in  the  Indict- 
ment it  would  seek  a  conviction,  "as  will 
more  fully  appear  by  reference  to  bill  of  ex- 
ertions number  two."  The  second  W  Is 
reserved  to  the  refusal  of  the  court  to  give 
certabi  requested  charges,  and  there  Is  no 
bill  in  the  record  presenting  the  matter  re- 
ferred to  In  this  ground  of  the  motion.  Tbere 
are  various  assignments  of  error  with  refers 
ence  to  the  Indictment  In  our  opinion,  tbe 
Indictment  Is  sufficient,  and  1b  well  and  prop- 
erly drawn. 

No  reversible  error  appearing  In  tbe  rec- 
ord, tbe  judgment  is  affirmed. 


WILLIAMS  V.  STATB. 
(Ooort  of  Orimlnal  Appeals  of  Texas.  June  28, 

1903.} 

BaOBIVma   STOLBN  PROPHRTT-BVIDBNCa- 
DECLARATIONS— POUNDATION— UI8- 
CONDUCT  OP  JURY. 

1.  While  the  jai7  In  a  criminal  case  were 
conridering  their  verdict  a  diecasBlon  arose  as 
to  tbe  credibility  ol  certain  witneeses,  and 
various  Jurors  detailed  facts  not  in  evideace 
relating  to  their  credibility.  There  were  afflda- 
vita  that  one  jarar  had  stated  jnst  prior  to.  the 
calling  of  the  esse  that  he  and  another  juror 
miffht  as  well  go  home,  as  they  would  not  be 
received  on  the  jury  because  defendnnt  and 
bis  coDosel  knew  they  would  convict  defendant, 
and  that  another  juror  bad  stated  betore  bdng 
selected  that  If  tluy  let  him  sit  on  the  case  he 


I  would  "hang  them  dam  horse  thleveB."  None 
I  of  these  tacts  were  in  the  possesrioo  of  the 
I  defendant  or  his  cooosel  before  trial.  Seld  to 
I  show  misconduct  requiring  reversal. 
I  2.  In  a  proaecntion  for  receiving  stolen  horses, 
I  a  witness,  who  had  been  employed  by  defendant 
I  to  drive  the  horses  from  one  place  to  another, 
1  testified  that  be  was  accompanied  by  defendant 
.  and  other  persona,  and  that  a  sham  trade  was 
:  entered  into,  which  a  bUl  of  sale  was  to  be 
I  executed  by  witness  in  favor  of  one  of  defead- 
i  ant's  companions.  After  this  was  done  defend- 
:  ant  took  possession  of  part  of  the  horses.  The 
,  bill  of  sale  and  a  note  executed  by  the  buyer. 
.  together  with  defendant  and  another,  were  ad* 
I  mitted  in  evidence.  Held  a  sulSclent  predicate 
1  for  the  admission  of  declarations  of  defendant's 
companions,  tending  to  sbow  that  tbe  alleged 
j  sale  was  a  conspiracy  between  tbe  parties. 

Appeal   from   District   Court,  Somervell 
I  County;  W.  J.  Oxford,  Judge, 
i     Pete  Williams  was  convicted  of  receiving 
,  stolen  pn^rty.  and  appmls.  Reversed. 

I     Hlner  &  WUson  and  J.  B.  Fearce,  for  ap* 
{  peUant.  Howard  Martm,  Asst  Atty.  Oen., 
for  the  State. 

DAVIDSON,  P.  X  Appellant  was  charged 
by  indictment  with  theft  as  well  as  receiv- 
ing stolen  property.  The  court  submitted  tbe 
case  alone  upon  the  counts  fw  receiving,  and 
the  penalty  assessed  bj  tbe  Jury  vras  two 
years*  confinement  In  the  penltoitiary. 

Among  otiier  things,  reveraal  is  sought  on 
account  ot  the  misconduct  of  tiie  Jury.  In 
sni^ort  of  this  Is  ffied  the  affidavits  ot  W.  L. 
Stewart  and  B.  L  Denlo.  Upon  Itae  trisl 
of  the  motion,  Sulllran  testified  that  be  was 
a  Juror  who  tried  appellant;  that  after  the 
retirement  of  tbe  Jury,  and  while  deliberat- 
ing upon  the  case,  some  mie  stated  that  he 
would  not  believe  the  evidence  of  John  Hank- 
ins.  Hanklns  was  the  principal  state's  wit- 
ness and  a  particeps  crimlnls.  This  Juror 
stated  tiuit  Hanklns  was  Just  as  credible  and 
wortiiy  of  belief  as  Bradford  Mitchell,  who 
bad  been  recently  acquitted  by  a  Jury  fox 
partldpation  In  this  offense.  This  Juror  stat- 
ed that  Mitchell  had  sworn  that  Tom  Bus- 
seU  sold  the  gray  mare  or  filly  to  a  man 
named  Exome.  Tom  Russell  was  also  con- 
nected with  this  transaction  as  a  guUty  par- 
ticipant Witness  further  stated  that  he  In- 
formed the  Jury  tbat  Bxome  told  him  and  his 
family  that  he  bought  the  gray  mare  or  filly 
flrom  Bradford  Mitchell,  and  paid  bim  fQ  or 
fS  for  It;  that  Bxome  started  to  leave  the 
country  with  said  animal,  having  also  in 
possession  tbe  saddle  of  tbe  son  of  the  Juror; 
that  at  Walnut  Sprii^  be  (Exome)  tried  to 
sell  tbe  horse  and  saddle,  and  referred  the 
party  to  the  Juror  to  ascertain  If  tbe  Utie 
was  good;  that  a  phone  message  came  while 
this  Juror  was  acting  as  grand  Jig»r.  As  tbe 
phone  messenger  came  to  tbe  courthouse,  the 
Juror  met  his  son  Will,  and  got  him  to  an- 
swer the  phone;  tbat  his  son  told  the  party 
at  Walnut  Springs  that  Exome  had  not  paid 
for  the  mare,  and  the  saddle  belonged  to 
lilm— that  Is.  witness*  son.  At  the  time  these 
statements  were  msde  the  Jury  were  dis- 
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cqasinff  tbe  ciedllilUty  of  the  vltnesseB,  es- 
pecially Hankins  and  Bradford  Mltcbell,  and 
at  aald  time  tbey  had  not  agreed  upon  a  ver- 
dict, bnt  aubseqaently  did  agree  to  a  con- 
TlctloD.  TblB  (UacnBttion  occnrred  about  mid- 
night Tbey  agreed  upon  the  verdict  about 
9  or  10  o*cIock.the  following  morning.  When 
the  Jury  first  went  out  tbey  stood  nine  lor 
eonrlctlon  and  three  tor  acquittal,  and  be- 
fore retiring  for  the  night  all  had  agieed  to 
conviction  but  George  Edmoston,  who  agreed 
the  following  mornings  about  9  or  10  o'clock. 
This  witness  favored  giving  appellant  five 
years.  Watterson  wail  also  one  of  the  Ju- 
rors who  convicted  appellant  Stewart's  af- 
fidavit states  that  while  he  was  talking  to 
Glass  on  tbe  public  sijuare  In  Qlen  Rose, 
Juror  Watterson  approached  affiant  and  Olasa, 
who  was  also  a  Jnror  In  attendance  upon  the 
court,  and  just  prior  to  the  calling  of  ap- 
pellant's case  stated  to  Glass,  In  affiant* a 
pFeaence,  "that  we  [meaning  fabnsdf  and 
Glass]  had  Jiut  as  well  go  home,  aa  they 
[meaning  appellant  and  his  counsel]  would 
not  take  elth«  of  them  npoo  the  Jury  [mean- 
ing appellant's  Jury],  as  tbey  knew  too  mu^ 
about  OS  [tbe  Jurors];  that  tb^  knew  he  and 
Glass  wouhl  convict  Fete  Williams,  ud  that 
by  God  we  would  send  them  up  [meaning 
Pete  WUllama  and  the  otbw  parties  InUcted 
Cor  the  theft  of  the  same  brases  for  which 
WlUlams  waa  indicted]."  But  tbla  informa- 
tion was  not  communicated  to  app^ant  nor 
his  counsel  nor  to  any  of  his  friends  until 
after  Wattersm  bad  been  Impaneled,  etc. 
Wntteraon  waa  used  as  a  witness  on  the 
hearing  of  the  motion  for  new  trial,  and  ad- 
mitted making  the  atatemeats  bnpnted  to 
blm,  bat  aald  he  was  Joking,  and  that  he 
knew  nothing  about  tbe  facts  and  had  no 
prejudice  against  defendant  Tbe  affidavit 
of  Denlo  attacks  the  Juror  Bryan,  to  the  ef- 
fect that  Bryan  stated  that  "If  they  let 
me  sit  on  that  case  I  will  hang  tb«n  dam 
horse  thieves:'  and  said  to  affiant  'Wouldn't 
youl*  And  affiant  said,  'No,  they  would  have 
to  prove  tbe  boys  gull^  [meaning  Tom  Bos- 
sell,  Bradford  Mitchell,  and  Pete  Williams] 
before  I  would  convict  tdiem,  as  I  would  go 
according  to  law  and  evidence.*  Mr.  Bryan 
said  that  he  did  not  have  any  use  fbr  the 
horse  thieves.  I  said,  'I  didn't  care  if  a  man 
was  a  horse  thief,  I  would  not  convict  him 
unless  he  was  proven  guilty.'  Mr.  Bryan  then 
said  that  of  eourse.  he  would  try  to  go  ac- 
cording to  the  law  and  the  evidence."  That 
these  matters  were  not  communicated  to  de- 
fendant  or  his  counsel,  etc.  This  conversa- 
tion was  denied  by  Bryan.  However,  Bryan 
corroborated  that  portion  of  tbe  motion  for 
new  trial  in  regard  to  the  statements  of  Su^ 
livan.  There  Is  some  oth«  evidence  in  re- 
gard to  tbe  Junxr  Thompson.  We  have  stat- 
ed enongb  to  demonstrate  the  misconduct  of 
the  Jury,  and  for  which  this  Judgment  must 
be  revraaed. 

There  are  several  bills  of  exception  with 
nfonnce  to  tbe  rulings  of  the  court  in  the 


admission  of  testimony  Involving  the  state- 
ments of  tbe  different  parties  who  woe 

shown  by  tbe  witness  Elanklns  to  be  parties 
crindnls  In  tbe  transacdon  detailed  by  his 
testimony.  Hankins  states  that  he  was  em- 
ployed by  aK>ellaut  MItoheU,  and  SulUvau 
to  go  to  Black  Stump  Valley,  in  Erath  coun- 
ty, and  drive  from  that  potot  to  Somerrdl 
county  the  five  horses  claimed  by  them;  that 
he  undertook  to  drive  them,  and  made  a  fail- 
ure; that  he  secured  tbe  services  of  his 
brother  Jim  to  as^t  him;  that  the  horsee 
were  finally  driven  as  far  as  tbe  pasture  of 
the  witness  Ham,  and  placed  In  that  pes- 
tnre  tor  a  few  days;  that  the  parties  men- 
tioned by  him,  including  defendant  accom- 
panied by  himself,  went  to  this  ^(Aat,  drove 
the  horses,  and  put  them  in  tbe  j>en  of  one 
Davis,  where  there  was  a  trade  altered  Into, 
which  Hankbis  says  was  a  sham,  by  ^icb 
a  bill  of  sale  wu  to  be  executed  by  him  to 
tavOT  of  Tom  Bussell.  one  of  the  iiartles  to 
the  original  employment;  that  he  (Hanldus) 
ma  to  get  one-half  of  ttie  horses  for  driving 
them  from  Black  Stump  Valley;  ttiat  the 
horses  w«e  then  driven  away  from  Davis' 
pen,  and  put  Into  appellant's  pasture,  at  leaat 
some  of  tbem  were,  Hankins  receiving  one 
of  the  animals,  which  he  traded  to  his  broth- 
er, and  a  note  for  flO  »»cuted  1^  Tom  Rus- 
sell, appellant  and  Bradford  MltebelL  Tbe 
bill  of  aale  was  executed  In  favor  of  Tom 
Russell,  a«  agreed  upon.  The  note  and  bin 
of  sale  were  read  In  evidence,  and  are  In- 
corporated In  the  record.  Appelant  Intro- 
duced both  Instruments.  Tbe  trade  spoken 
of  la  testified  by  several  of  appellant's  wit- 
nesses as  having  occurred,  among  others  by 
appellant  himself  as  well  as  Bradford  Mitch- 
ell. They  denied,  however,  any  complicity 
In  tbe  criminal  part  of  the  transaction,  claim- 
ing Innocence  in  their  connection  with  It 
Without  gotog  into  detail  as  to  the  state- 
mente  admitted  over  objection  by  the  dlffet^ 
ent  witnesses.  It  Is  sufflclent  to  say  that  In 
our  opinion,  a  proper  predicate  was  laid; 
that  is,  sufficient  evidence  was  Introduced  to 
Justify  the  court  in  admitting  these  declara- 
tions on  tbe  thewy  of  conspbracy  between  tbe 
parties.  It  Is  necessary  to  make  this  state^ 
ment  because  appellant  denied  hearing  somp 
of  said  statements,  though  the  state  shows 
that  most  of  them  were  made  In  auch  Juxta- 
position to  appellant  that  he  could  have  heani 
tbem,  as  he  was  preaMit  vrith  the  parties  at 
the  time  tbey  were  made,  and  much  of  It  was 
dtarectly  in  connection  with  handling  tiw 
horses  at  the  pen  of  tbe  witness  Davis  and 
subsequently.  Thpse  statements  were  some- 
what of  a  crimluatlve  nature  and  character. 
We  thtok  these  bills,  explained  by  the  court, 
rendered  tbe  testimony  admissible. 

Will  Williama,  while  testifying  In  behalf 
of  appellant,  states  that  on  the  11th  ta  12th 
of  August  be  prepared  the  bill  of  sale  execut- 
ed by*  Hankins,  conveying  to  Russell  the 
horses  In  question;  that  he  remembered  the 
drcumstances  (tf  Bradfwd  Mitchell,  Torn 
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Rms^,  and  appellant  bringing  the  borses  In 
controversy  to  their  homes  about  that  time; 
that  he  saw  defendant  for  the  flnt  time  after 
be  brought  the  horses  to  his  home,  abont  a 
day  or  two  after  he  had  gotten  them;  and 
that  he  then  asked  defendant  about  said 
horses,  and  from  "whom  and  "where  he  had 
gotten  them.  The  witness  was  then  asked 
by  appellant's  counsel  to  detail  the  statements 
of  defendant  to  blm  about  his  possession  of 
the  horses,  and  from  whom  and  where  he 
had  gotten  them.  State's  counsel  objected 
to  this  testimony  because  It  would  be  self- 
serving  and  hearsay,  and  said  counsel,  in  re- 
sponse to  an  inquiry  from  the  court,  stated 
that  his  purpose  in  offering  the  testimony 
was  to  show  defendant's  explanatlou  of  ma 
possession  of  the  horses.  The  court  sus- 
tained the  objection,  and  the  witness  was  not 
permitted  to  detail  said  statements  of  appel- 
lant. The  witness  would  have  testified  that 
the  first  time  he  saw  defendant,  which  was  a 
day  or  two  after  he  (appellant),  Bradford 
Mitchell,  and  Tom  Russell  brought  the  horses 
In  controTersy  to  appellantfs  home,  and  on 
the  day  the  witness  prepared  the  bill  of  sale 
from  Hankiiis  to  Russell,  whioh  was  the  lltb 
or  12th  of  August.  1802,  that  defendant  told 
blm,  in  answer  to  his  (witness')  question  as  to 
bow,  where,  and  from  whom  be  came  Into 
posaeaalon  of  the  horses,  that  John  Hankins 
told  him  in  Olen  Rose  on  Saturday,  August 
8,  1002,  that  he  had  some  boises  In  old  man 
Ham's  pasture,  and  wanted  to  trade  them  to 
him  (appellant)  for  a  buggy ;  that  defendant, 
Bradford  Mltchdl,  and  Tom  Rnssell  went  to 
Ham's  plaee  on  Sunday,  August  10,  1002,  by 
agreement  with  witness  Hankins,  to  look  at 
the  horses,  and  if  the  same  suited  appellant 
he  would  trade  his  buggy  for  tbem;  that  aft- 
er he  got  there  and  saw  said  horses  he  refus- 
ed to  trade  for  the  same,  and  that  subse- 
quently Tom  RiisaeU  bought  three  head  of 
borses  that  were  In  Williams*  pasture,  and 
the  one  that  bad  already  been  placed  in  this 
pasture,  from  said  Hankins,  for  the  sum  of 
HO;  thitt  BuBsall  agreed  to  give  Hankins  his 
note  therefor  for  $40,  with  defendant  and 
Bradford  Mitchell  as  sureties;  that  Hankins 
said  he  was  willing  to  take  Russell's  note  for 
said  horses,  provided  he  would  make  it  se- 
cure BO  that  he  could  trade  it  for  the  buggy; 
and  that  appellant  and  Bradford  Mitchell 
agreed  to  sign  said  note  for  the  purpose  of 
making  the  same  secure  so  that  Hankins 
could  trade  It  for  the  buggy.  The  court  slgus 
this  bill  with  the  »pIanation  that  the  bill  of 
sale  was  exhibited  to  the  witness,  and  he 
stated  that  he  wrote  it  on  said  occasion,  and 
It  recited  the  sale  of  horses  from  Hankins  to 
Rueeell;  and  it  was  further  admitted  In  evi- 
dence that  the  note  given  was  also  admitted 
In  evidence,  and  Hankins  admitted  signing 
the  bill  of  sale  end  accepting  the  note.  And 
be  further  qualifies  the  bill  by  stating  that 
the  evidence  of  the  witness  Davis  shows  that 
defendant's  possession  of  horses  was  first 
questioned  at  his  (Davia')  house  In  Somervell 


county  before  they  got  them  to  Hood  county, 
and  two  or  three  days  before  this  conversa- 
tion should  have  occurred.  Under  the  ex- 
planation of  the  court,  the  ruling  was  correct. 
If  appellant  was  called  upon  at  Davis'  house 
to  explain  possession  of  the  horses,  this  pre- 
ceded the  conversation  sought  to  be  Intro- 
duced through  Will  Williams;  but,  whether 
this  is  true  or  not,  it  was  a  fact  not  denied 
by  the  state  and  proved  by  appellant  that 
the  matters  occurred  as  sought  to  be  testified 
by  Williams.  Why  the  state  should  have 
objected  to  this  testimony  Is  not  easily  ex- 
plained, because  It  was  the  theory  of  the 
state  in  regard  to  this  phase  of  the  case  that 
the  sale  was  a  sham  and  a  fraud,  and  the 
bill  of  sale  and  note  were  executed  to  carry 
out  thlfl  idea,  and  to  cover  up,  as  best  th^ 
could  by  this  means,  the  frauduloit  transac- 
tion with  a  glamour  of  Innocence.  While  we 
do  not  see  any  particular  Injury  that  could 
accrue  to  appellant,  yet  upon  another  trial 
it  might  be  well  enough  to  let  this  testimony 
go  to  the  Jury  for  what  It  would  be  worth. 

The  judgment  ia  nveraed,  and  the  cause  n- 
manded. 


STILES  T.  STATE.* 
(Omrt  of  Grimfaial  Appeals  ot  Taocu.  Jtme  t. 
1003.) 

BOIUCIDB  —  EVIDBNCB  —  AGCOUPUCB  —  OOR- 
ROBORATION-CRIUINAL  LAW— CUS- 
TODY OP  JOKT. 

1.  A  defendant  on  trial  for  crime  was  not 

JireJudlced  by  the  fact  that;  after  five  or  six 
urymen  bad  been  accepted  and  sworn,  a  tales* 
man  not  sworn  In  entered  the  jury  box.  and 
bad  a  conversfltion  with  one  of  the  Jurymen, 
who  told  him  that  the  box  was  the  jarymen's, 
that  they  bad  been  accepted,  and  that  thereupon 
the  talesman  left  the  box  as  quickly  as  be  could. 

2.  Where,  on  a  prosecution  for  marder,  the 
testimony  ot  decedent's  wife  as  an  accomplice 
was  corroborated  by  circumstances  clearly  bqow- 
ing  that  defendant  and  no  one  else  committed 
the  murder,  the  evidence  was  sufficient  to  sup- 
port a  verdict  of  guilty. 

Appeal  from  District  Court,  De  Witt  Coun- 
ty; James  C.  Wilson,  Judge. 

Sam  Stiles  was  convicted  of  murder,  and 
appeals.  Afiirmed. 

O.  S.  York,  and  Guy  Mitchell,  for  appel- 
lant A.  B.  Davidson*  Jno.  H.  Bailey,  and 
Howard  Martin,  Asst  Atly.  Geo.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  his  punish- 
ment assessed  at  death. 

Bill  of  exceptions  No.  1  shows  that  after 
six  or  seven  jurors  had  been  Impaneled  and 
sworn,  and  taken  their  seats  In  the  Jury  box 
OD  the  Inside  of  the  railing  In  the  courtroom, 
and  while  the  court  was  engaged  In  com- 
pleting the  panel,  one  W.  J.  Simpson,  over 
the  objections  of  the  defendant,  and  without 
securing  the  permission  of  the  court  or  coun- 
sel for  either  side,  went  Into  the  Jury  box. 


*R«bearing  denied  June  U,  190ft. 
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and  among  the  niA  riz  or  seven  Jurors,  and 
•when  noticed  by  oonnsti  for  defmdant  was 
tmall7  engaged  In  cniTagatton  with  one  tit 
the  Jurors  theretofore  Impilneled  and  sworn. 
When  this  fact  was  discovered  appelant  ob- 
Jected  to  said  Simpson  entering  the  Jury  box, 
and  holding  ccHiversatlon  with  the  Jaron 
theretofore  sworn,  because  the  same  was  and 
is  unlawful  and  was  likely  to  prejudice  the 
rights  ct  appellant  The  court  appends  the 
following  explanation  to  the  bUl:  "I  was  at 
the  time  bosUr  engaged  with  some  duty,  and 
failed  to  obsorre  said  Simpson  sitting  with 
or  talking  to  the  Jurors  'selected  to  try  the 
case,  and  wfam  defendants  counsel  made  his 
objection  to  me  and  saved  his  esoeptlon  In 
the  mattei'  the  said  Simpson  was  gone,  and 
I  saw  no  one  sitting  with  or  talking  to  the 
Jurors  or  any  of  them;  and  I  immediately 
had  an  officer  placed  with  the  Jurors  selected 
to  prevent  any  one  «peaklng  to  the  Jurwa, 
and  from  the  affidavit  of  W.  J.  ffimpson,  and 
the  Juror  fiackley,  with  whom  he  convcaned, 
whi^  la  attached,  it  does  not  appear  that 
such  conversation  had  any  reference  to  any 
facts  or  anything  about  the  case  on  trial  that 
could  prejudice  the  rights  of  defendant" 
Guy  MltcheU,  Esq.,  attorney  for  appellant; 
makes  affidavit  to  the  facts  as  detailed  in  the 
bill.  The  affidavit  of  Simpson  Is  substantial- 
ly aa  fcdlows:  *^n  last  ^ursday,  during 
the  selection  of  the  Jury  In  the  Sam  StUes 
case,  I  was  summoned  aa  talesman  tiiereln; 
that  iq>on  coming  Into  the  courthouse  bet«e 
the  talesmoi  were  sworn  In,  and  not  know- 
ing that  any  portion  of  the  Jury  bad  been  se- 
lected  or  sworn,  I  saw  F.  M.  Rackley  sitting 
in  tiw  Jury  box,  walked  over  to  him,  and  sat 
down,  and  shook  hands,  and  said,  'Howd'y 
do?  Backley  laughed,  and  said,  'This  Is  our 
box;*  and  I  replied,  'Tee.'  He  said.  'But 
you  are  not  taken.'  I  replied,  'Nelthw  are 
yon  yet'  He  said,  Tes,  I  am.'  I  then  got 
out  of  there  as  quick  as  I  could.  The  case 
on  trial  was  not  mentioned  nor  any  facts  con- 
nected with  it  nor  was  any  other  or  further 
conversation  had  than  that  above  stated." 
The  Juror  Rackley  states  In  his  affidavit  that 
"after  I  and  five  others  had  been  sworn  as 
-Jurors,  W.  J.  Simpson  came  into  the  court 
room,  walked  to  the  jury  box,  and  Bho(^ 
hands  with  me.  I  remarked  to  him,  *Tfals  Is 
\bB  Jury  box.'  He  replied,  'Tea.'  I  saw  that 
he  did  not  understand  what  I  meant  and 
then  I  said  to  him,  *We  are  on  this  ease.* 
He  then  Immediately  got  Up  and  left  TbS» 
was  all  that  took  place  between  ns.  The 
case  was  not  mentioned  otherwise  than  aa 
above  stated,  and  the  above  statement  of 
what  was  said  between  us  Is  substantially 
correct" 

Appellant  bi  his  argument  and  brief  strain- 
ously  instste  that  this  is  a  separation  of  the 
Jury,  and  dtes  the  case  of  McCampbdl  v. 
State.  87  Tex.  Gr.  R.  607,  40  8.  W.  406,  In 
support  of  his  contention.  Without  discuss- 
ing that  case,  in  our  opinion  it  Is  not  appli- 
cable to  the  facto  here,  biasmach  as  in  that 


case  ttiere  was  a  total  separation  of  Uie  Jury. 
Here  five  or  six  Jurors  were  sworn  and  im- 
paneled, and  were  seated  in  the  box  In  the 
presence  of  the  court  By  acddmt  the  tales- 
man Simpson  altered  the  Jury  box,  and  the 
ccnivwaatton  detailed  occurred.  There  is  ns 
possible  injury  resulting  to  appellant  rea- 
son of  this.  In  Woodson  v.  State  <Tex.  Gr. 
Ani.)  51  S.  W.  018;  It  was  shown  that  af^ 
defendant  liad  selected  a  part  of  the  Jury, 
and  while  the  sheriff  was  summoning  taleo- 
men,  the  Juror  Gay  asked  permlsaion  of  the 
court,  and  was  permitted  to  leave  the  Jury 
booc  for  a  short  time.  This  was  before  the 
Jurors  yrete  sworn,  and  before  the  panel  bad 
been  completed.  The  court  held  this  was  not 
eiTor.  In  this  case  It  appears  that  the  Jurors 
had  bem  sworn,  but  the  panel  had  not  been 
completed.  Clearly,  there  was  no  separation, 
nor  was  there  any  injury  or  probable  Injury 
to  the  righto  of  appellant  Homver,  we 
would  suggest  although  there  appears  to  be 
no  statute  regulating  the  management  of  the 
Jury  prior  to  the  completion  of  Hie  iianel, 
that  the  same  rules  should  be  observed  In 
reference  to  their  separation  and  In  reference 
to  preventing  conversations  with  outalde  par- 
ties ai  has  been  laid  down  fliis  court  In 
a  long  line  of  authorities  with  reference  to 
the  Jury  after  the  Impanelment  Is  completed. 

Without  revtowing  the  charge  of  the  court 
in  detail,  we  hold  that  it  is  correct 

The  only  othor  insistence  that  we  deem 
necessary  to  notice  is  the  alleged  tasnfflnlency 
of  the  evidence  appellant  toalsUng  that  tbe 
accomplice  Is  not  cortoborated.  Concede,  as 
appellant  says,  ^t  tiie  wife  of  deceased 
was  an  accomplice,  aiding,  advlsli^,  and  as- 
sisting defendant  In  the  perpetration  of  the 
crime,  sttU  her  evidoice  is  abundanUy  cor- 
roborated by  drcnmstances  deariy  ahowing 
that  Maxiant  and  no  one  else  committed 
this  crime.  The  Jury  have  seen  lit  to  Inflict 
the  death  penalty  upon  appelant  The  evi- 
dence shows  a  cruel  lying-In-walt  aasasslna- 
tlon.  and  the  punishment  tofllcAd  by  the  Jpry 
is  commensurate  with  the  dastardly  crime 
committed. 

The  Judgm»t  Is  affirmed. 


CONNBLL  T.  STATR 
(Court  of  Criminal  j^peala  of  Texas.  Uay  20, 

1903.) 

MURDER  —  CONTimJANCB— ABSENT  WITNESS- 
MATERIALITY  OP  TESTIMONY— IMPANELING 
OF  JURY— DEFENDANT'S  EXHAUSTION  OF 
PEREMPTORY  CHALLBNGBS-VIOLENT  CHAK- 
ACTBR  OP  DECEDENT— SPECIPIC  ACT»-CON- 
PE8SION— ARREST— WHAT  CONSTITUTES— IM- 
PEACHMENT OF  WITNESS— RELATIONS  BE- 
TWEEN PARTIES  —  COLLATERAL  ISSUE  —  IN- 
STRUCTION —  MANSLAUQHTBR  —  ADEQUATE 
CAUSE. 

1.  In  a  prosecution  for  patricide  the  state 
proved  that  Immediately  after  the  fHtal  as- 
sault accused  said,  on  some  one  starting  to  gire 
decedent  whisky,  "God  damn  H,  sire  It  to  him 
straight;  he  is  used  to  It"  Accnsed  desired  tlie 
testimony  of  an  absent  witness  that  he  and  dece- 
dent were  in  the  habit  of  using  rough  language 
In  ordinary  conTersatioB  between  each  othw. 
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which  did  not  show  aalintu.  This  witnen  was 
not  present  at  the  assault.  Held,  that  a  con- 
tinuance was  properly  refused. 

2.  On  a  motion  Cot  a  change  of  venae  of  a 
murder  prosecution  witnesses  from  every  sec- 
tion of  tne  county  were  examined,  27  of  whom 
testified  for  accused  that  prejudice  existed 
axainat  him,  and  22  for  the  state  tliat  he  could 
have  a  fair  trial.  Held,  that  a  refusal  of  the 
motion  was  not  au  abuse  of  discretion. 

3.  On  the  impaneling  of  a  jury  on  a  murder 
prosecQtioD  the  state  accepted  the  twelfth  juror, 
and  defendant's  counsel  said,  "Defendant  takes 
the  joror."  Held,  that  error  in  overruling  a 
chalMoifB  for  caaae  to  a  pzeriuus  juror,  compel- 
ling defendant  to  exhaust  hi%  peremptory  chal- 
lenges  on  him,  was  not  ground  Cor  reversal,  it 
not  appearing  that  a  juror  in  any  degree  tlis- 
qaalified  was  forced  on  the  defendant. 

4.  In  a  prosecution  for  patricide,  evidence  of 
specific  violent  assaults  by  decedent  on  members 
of  his  family,  which  were  not  connected  with 
the  homicide,  are  inadmlaalble  to  prove  bis  dan- 
gerous character. 

5.  The  doctrine  of  the  admissibility  of  evi- 
dence of  decedent's  character  as  a  vicious  man, 
to  show  who  was  the  aggressor,  does  not  apply 
where  the  evidence  coacemiug  the  homicide  Is 
of  a  positive  character,  and  there  is  a  mere 
conflict  of  witnesses  as  to  the  particulars  of  the 
difficulty. 

6.  In  a  prosecution  for  homicide,  evidence 
that  decedent  in  his  altercations  with  other  per- 
sons would  never  admit  that  he  was  wrong  is 

inadmisttible. 

7.  In  a  prosecution  for  patricide  accused  prov- 
ed that  the  decedent,  the  day  before  the  homi- 
cide^ cursed  his  mother,  and  threw  a  lamp  at 
her.  He  then  offered  to  prove  by  the  mother 
that  this  was  no  uuuso&l  conduct,  the  purpose 
being  to  show  that  this  iocident  did  not  occasloQ 
the  killiug.  HcUt,  that  the  evidence  was  inad- 
missible. 

8.  In  a  prosecution  for  patricide  a  witness 
la  properly  allowed  to  refresh  hla  memory  by 
a  copy  transcribed  from  his  stUMgraphlc  notes 
taken  on  a  former  hearing. 

9.  On  learning  of  a  patricide,  two  deputy 
sheriffs,  known  to  accused  to  be  such,  went  to 
the  residence  of  the  parties  to  investigate,  and 
make  an  arrest  if  the  facta  justified  it.  One 
went  to  the  front  of  the  house  and  the  other 
to  the  rear,  where  he  found  accused,  and  asked 
him  what  the  trouble  was  about.  Accu^  re- 
plied that  it  was  not  anything  mncbf  that  he 
was  OHTT  they  had  heard  of  it,  and  that  he  mp- 
poeed  "they  wanted  a  little  bond."  He  then 
said,  "T.et  us  go  to  the  front  gate,  where  Mr. 
S.  Ithe  other  deputy]  is."  When  they  reached 
the  front  gate,  where  they  found  S.,  the  first  dep- 
aty  asked  accused  several  times  to  tell  him  how 
the  difficulty  occurred,  and  elicited  a  statement 
Accused  was  not  told  that  he  was  under  ar- 
rest, but  he  wonld  not  have  been  allowed  to 
depart.  He  was  not  formally  arrested  until 
after  the  statement.  Held,  that  It  did  not  ap- 
pear that  accused  was  conscious  of  being  under 
restraint,  so  as  to  render  his  statenent  inad- 
missible as  a  confession. 

10.  In  a  prosecution  for  patricide  accused's 
witness  testified  that  the  feelings  between  ac- 
cused and  decedent  bad  always  been  kind.  On 
cross-examluation  she  testified  that  she  bad 
never  heard  accused  make  any  threats  against 
his  father,  and  that  she  had  never  heard  him 
say.  "If  tne  old  man  curses  me  again,  I  will 
cut  his  guts  out."  she  was  then  asked  whether 
she  did  uof  have  a  conversation  with  W.,  in 
which.  Id  resptHUW  to  an  inqniry  as  to  how  the 
trouble  arose,  abe  replied  that  accused  made 
the  above  threat.  She  answered,  "No."  Held, 
tbst  a  predicate  for  Impeadmient  was  suffldent- 
ty  laid. 

11.  Olie  witnesa  having  testified  that  the  feel- 
biga  between  the  pnrtlea  had  always  been  kfaid. 
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the  impeaclunent  was  not  objectionabie  as  ou 
a  collateral  issue. 

12.  An  Instruction  that  the  Impeacliing  testi- 
mony was  not  admitted  as  going  to  accused's 

guilt,  but  B<dely  as  affecting  the  credibility  of 
is  witness,  sufficiently  guarded  its  admission. 
18.  In  a  prosecntiou  for  patricide,  an  instruc- 
tion that,  because  accused  may  have  killed  his 
father,  be  was  not  deprived  of  his  legal  rights 
in  regard  to  self-defense,  in  connection  with  the 
presumption  of  innocence  and  reasonable  doubt, 
is  sufflc-ieut,  and  it  Is  not  necessary  to  add  that 
it  deprive?  accused  of  none  of  his  legal  rights 
as  between  manslanghter  and  murder  In  the 
second  degree. 

14.  In  a  prosecution  for  patricide  the  state's 
evidence  snowed  that  decedent  drove  to  the 
fence  in  front  of  his  house,  and  called  his 
youuger  son  to  get  mail  be  had  brought  from 
town.  Accused  replied  that  the  younger  scm 
was  sick,  and  that  he  would  come  and  get  it. 
He  went  to  the  gate,  and  asked  decedent  why 
be  had  stayed  out  the  nigbt  before,  and,  on  the 
latter  replying  that  be  bad  stayed  with  Y., 
called  him  a  "damned  liar."  Decedent  then 
struck  at  him,  and  accnsed  cut  decedent  with 
a  knife,  Infiictlng  a  mortal  injury.  Accused's 
evidence  showed  that  decedent  refused  to  reply 
to  accused's  question,  saying  it  was  none  of  nls 
"damned  business."  Accused  replied  that  he 
thougbt  it  was.  Decedeot  said,  "You  are  a 
damned  lying  aaa  of  a  bitch,"  and  started 
toward  the  accased,  who  waa  stooping  down 
to  pick  up  the  mall.  As  accused  rose  up,  de- 
cedent grabbed  him,  and  struck  at  him  with  a 
knife.  Accused  then  drew  his  knife,  and  struck 
a  blow  in  order  to  release  hiouelf,  inflicting 
the  injury.  Held,  that  the  facta  did  not  require 
au  instruction  that  accused  must  have  exerted 
every  other  means  besides  retreating  before  he 
was  authorized  to  kitt  In  self-defense. 

1ft.  In  view  of  accused's  evideuce,  an  Inatruc- 
tl(m  that  he  was  not  bound  to  retreat  did  not  Im- 
pinge upon  his  right  of  self-defense. 

On  Rehearing. 

1.  In  a  prosecution  for  homicide,  an  instruc- 
tion on  manalaiubter  that  an  assault  and  bat- 
tery causing  pain  "would  or  might"  constitute 
adequate  cause,  and  that.  If  decedent  made  an 
assault  ou  accused^  producing  pain,  which  alone 
or  in  connection  witn  the  other  circumstances  In 
evidence  was  capable  of  creating  in  the  mind  of 
a  person  of  ordinary  temper  such  a  degree  of 
anger,  etc.,  as  would  render  the  mind  incapa- 
ble of  cool  reflection,  and  if  such  a  state  of  mind 
was  created  in  accused  the  same  "might  con- 
stitute adequate  cause  in  the  opinion  of  the 
jury,"  is  erroneous,  the  statute  providing  that, 
such  facts  shall  constitute  adequate  cause. 

2.  The  jury  having  by  a  verdict  of  guilty 
shown  a  disbelief  in  accused's  theory  of  self- 
defense,  and  his  only  remaining  reply  to  state's 
accusation  of  murder  being  a  plea  of  man- 
slaughter,  the  instmctloo  was  prejudldaL 

Brooks,  J.,  dlsMutlng  In  part 

Appeal  from  District  Court,  Bdl  Goimtr; 
Sno.  M.  Fnrman,  Judge. 

JohD  Connell  wag  convicted  of  marder  In 
the  second  degree,  and  appeals.  Berersed. 

J.  B,  McMefaon,  Wlnboum  Pearce,  and 
Henderson  &  Freeman,  for  appellant.  How- 
ard Martin,  Asst  Atty.  Gen.,  J.  B,  Durrett, 
and  W.  W.  Hair,  DIst.  Atty.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  second  degree,  and  bis 
ponlBbment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  26  years;  hence 
this  appeal. 

The  evidence  shows  that  deceased  was  the 
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fatber  of  appdiant,  Uie  family  consisting  of 
deceased,  his  wife,  two  grown  daughters,  a 
minor  son,  and  appellant  Tbelr  home  was 
situated  In  the  suburbs  of  Belton.  Appe- 
lant was  an  unmarried  man,  about  80  yean 
of  age,  and  had  lived  with  bis  father  all  of 
his  life.  Deceased  1^  bis  home  on  Thnrs* 
day  morning,  and  did  not  return  untU  Fri- 
day evening,  when  the  homicide  oecnrred- 
The  evidence  shows  that  deceased  drove 
home  in  a  buggy,  and  called  his  yonnga  son. 
Darling,  to  get  the  mail  he  bad  brought  from 
town.  Appellant  replied  that  Darling  was 
sick,  and  that  he  would  come  and  get  tbe 
mall.  He  went  out  to  the  gate  for  the  mall. 
The  altercation  occurred  which  resulted  In 
the  aomldde,  deceased  being  on  the  ontdde 
of  tbe  wire  fence  and  appellant  on  the  In- 
side; Dnrlng  the  altercation  appellant  stab- 
bed deceased  in  the  left  arm  with  a  dirfe 
knife,  the  knife  alSQ  cutting  through  tbe  rest 
and.  striking  a  rib.  The  knife  penetrated  an 
artery,  and  deceased  died  from  the  loss  of 
blood.  The  theory  of  tiie  state  was  that  ap- 
pellant bore  some  grudge  against  bis  father, 
and  was  angry  because  deceased  liad  stayed 
away  from  home  over  night;  that  when  be 
drove  up  home,  and  appellant  came  out,  be 
asked  him  why  he  bad.  stayed  out  the  idght 
before,  and  deceased  said  be  had  stayed  all 
night  with  his  friend  Yarbrougfa.  Appellant 
called  blm  a  damn  liar,  and  deceased  tbm. 
fait  at  or  struck  him,  and  appellant  then  cut 
deceased  with  his  knife.'  Appellant's  theory 
was  that  he  went  out  to  whwe  deceased  was 
to  get  the  mall,  and  as  he  walked  up  to  tbe 
fence  be  asked  deceased  whore  In  the  hell  be 
bad  stayed  last  n^t  Deceased  replied  tt 
was  none  of  his  damn  bnslnera-  Appellant 
replied  that  he  thought  It  was,  and  to  this 
deceased  said,  "You  are  a  damn  lying  son 
of  a  bitch,"  and  then  started  towards  appel- 
lant, who  was  in  the  meantime  stooping 
down  picking  up  the  papers  which  deceased 
had  thrown  over  In  tbe  yard.  Jiut  as  appe- 
lant raised  up,  deceased  grabbed  at  him  with 
Ills  left  band,  caught  him  In  the  collar,  and 
stmck  at  appellant-  with  a  knife;  and  appel- 
lant then  drew  his  knife,  which  be  had  In  a 
leather  strap  buckled  at  bis  belt,  and  struck 
deceased  a  single  blow.  In  order  to  get  loose 
from  him;  that  he  cut  deceased  In  order  to 
prevent  him  from  cutting  himself.  This  Is 
a.snfflclent  statement  of  the  facts  In  order 
to  discuss  tbe  assignments  of  error. 

Appellant  made  a  motion  for  continuance 
on  account  of  the  absence  of  Mrs.  McDonald, 
who  had  been  subpoenaed,  but  at  the  time 
of  tlip  trial  she  was  shown  to  be  sick,  and 
unable  to  attend  court.  Appellant  alleged 
that  he  conld  prove  by  said  witness  that  she 
was  well  acquainted  with  the  family  of  de- 
censpd,  and  the  conduct  and  general  bearing 
of  deceased  and  his  son  (appellant)  toward 
rach  other,  and  that  tbey  were  in  the  hobit 
of  uElng  rough  language  In  ordinary  conver- 
sation between  each  other,  whldi  did  ast 
■how  any  animus.  This  testimony  was  par^ 


tienlatly  desired  on  the  part  of  defendant  In 
order  to  qualify  and  «plaln  tbe  meaning  and 
animus  of  appellant  toward  bis  father  Im- 
mediately alter  the  difficulty,  when  Hw  ex- 
pression was  proven  on  the  part  of  tbe  state 
to  the  eflFect  that  when  some  one  started  to 
S^ve  deceased  some  whisky  and  appellant 
said,  "Qod  damn  it,  give  it  to  blm  straight; 
he  la  used  to  it."  rriiat  the  witness  was 
pr^ent,  and  heard  this  statement  That  said 
witness,  knowing  tbe  bablts  and  cmiduct  of 
appellant  and  deceased  toward  each  otber, 
would  testify  that  tiiis  had  no  particular 
meaning  intUcating  malice  or  iU  will  of  ap- 
pellant toward,  his  fstber."  We  do  not  be- 
Heve  that  said  testimony  was  material,  evoi 
If  it  be  conceded  that  It  was  admissible.  It 
is  not  pretended  that  said  wltnns  had  ever 
been  present  on  any  previous  oecasbm  whes 
deceased  and  appellant  had  a  dIfBeuIty,  and 
the  testimony  here  offaed  was  in  connectloa 
with  a  difficulty.  The  parties  bad  Just  had 
a  fight,  and  deceased  bad  been  stabbed  with 
a  knife  by  appellant  and  a  number  of  irtt- 
neases  were  present  <m  the  occasion  when  the 
expression  was  used,  and  any  witness  who 
was  present  on  the  occasion  when  tbe  ex- 
pression was  used  would  have  been  QuaHfled 
to  state  the  tme  of  voice  that  aceompanled 
the  expression,  and  the  dreumstences  attend- 
ing it.  It  does  not  occur  to  us  ttiat  a  wit- 
ness who  may  have  known  bow  appellant 
and  bis  deceased  father  ordinarily  treated 
each  other  would  have  been  qualified  to  te»- 
tlfy  as  to  how  ttils  expression  was  used, 
whether  angry  or  not  any  more  than  another 
witness  who  was  not  so  familiar. 

Appellant  made  a  motion  to  duiqse  the 
v«iue  on  tbe  ground  that  so  great  a  preju- 
dice existed  in  Bell  county  against  appellant 
as  that  be  conld  not  espect  a  fair  and  im- 
partial trial.  This  was  contzovwted  on  tbe 
part  of  tbe  state.  Some  60  witnesses  were 
examtoed,  flie  witnesses  covering  almost 
every  section  of  Bell  county.  On  the  part  of 
appeUant  some  27  witnesses  testified  that  tbi> 
matter  had  been  talked  of  in  tbe  county,  and 
tt  was  gen^Ily  known  that  appellant  bad 
killed  hte  father,  and  that  prejudice  existed 
against  him  on  that  account  to  such  an  ex- 
tent as  that  he  could  not  expect  a  fair  trial 
In  said  county.  Some  of  the  witnesses  stated 
that  the  people  said  he  ought  to  be  banged 
for  tbe  offense,  and  others  that  fae  wight  to 
be  punished  severely.  On  the  part  of  tbe 
state  some  22  witnesses  rebutted  appellant's 
testimony,  and  stated  that  there  was  no 
prejudice  in  the  county  against  appeUant, 
end  that  be  could  get  a  fair  and  Impartial 
trial.  On  this  testimony  the  court  overruled 
appellant's  application  to  change  the  venue, 
and  proceeded  with  the  trial,  which  resulted 
in  a  verdict  of  murder  in  the  second  d^ree. 
tbe  penalty  assessed  being  confinement  in 
the  penitentiary  for  a  term  of  25  years.  We 
take  It  that  tlie  matter  of  diani^  of  venue 
was  within  the  sound  discretion  of  tiie  court, 
and  ibe  court  was  Justified  In  finding  against 
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appeUant  on  tlat  lame.  Benfm  State,  42 
Tex.  Gr,  H.  89S,  60  S.  W.  1013.  The  writer 
of  tbla  o^nlon  boUeres  Uat  this  dlacmtton 
can  be  tested  by  tbe  result  leacbad  In  the 
trial  ef  tbe  case^  and,  hx^lng  at  that  rapih, 
It  waa  demonstrated  anteDant  ooold  get  a 
fair  and  impartial  tdal  in  aaid  coonty. 

J^wllant  contends  that  this  canae  staonld 
be  leTersed  on  accomt  of  the  action  of  tlie 
court  in  tbe  impanebnent  of  the  trial  Jnrjr. 
The  Inll  of  ezoq^dons  ahowa  tint  the  jnnv 
Bailey  (who  waa  one  of  the  Tenlremen)  on 
bis  voir  dire  stated  tiiat  he  bad  heard  appel- 
lant  had  UUed  bis  father,  and  that  be  waa 
Indicted  tot  aaid  offenaBt  and  that  tbe  burden 
of  proof  wonld  be  on  defendant  to  show  Ua 
innocence  of  aaid  offenaa.  Tbla  juror,  on  Ma 
futber  exa  ml  nation  the  state  and  by  the 
court,  qvalifled  Ibis  atatmnent,  and  aaid,  tn 
eiCect,  that  be  did  not  mean  to  say  appelant 
would  have  to  prove  bla  Innocence  before  be 
would  acQOlt  bun,  and  that  be  could  try  him 
fairly  and  Impartially  on  tbe  evidence^  and 
glTe  him  the  bencAt  of  tbe  naaonable  doubt, 
aa  he  wonld  any  other  perami.  Tbla  Juror 
was  cballcoged  for  canae  by  appellant,  and 
the  ehallenfe  oTerroled.  when  appellant  per^ 
emptorlly  challenged  him.  As  to  the  Jnrar 
Knachfce— who  stated.  In  effect,  aa  did  tbe 
Jaror  Bailey,  except  that  he  did  not  voaUfy 
bia  atatement  to  the  earns  ectent  as  did 
Bailey— the  court  held  him  to  be  a  competent 
Juror  when  chaUnged  Reliant  for 
canae,  and  appellant  then  sxerdaed  on  him 
a  peremptory  diaUenge.  At  the  time  ttaia 
challenge  waa  exerdaed  some  eight  Juron 
had  been  Uapaneled,  and  appellcmt  did  not 
exhaoat  bla  peremptory  challengoa.  finbae- 
qnentiy,  when  tbe  tenth  Juror  waa  impanel* 
ed,  appellant  bad  ezhanated  his  perempttny 
ctaaUenges,  when  the  conat  reconridered  hla 
ruling  wtUi  T^aeaot  to  the  Juror  Knaidike, 
holding  be  waa  dlaqnallfled,  and  gave  an^l- 
lent  anotbor  challenge.  This  addltlmial  <Aal- 
loige  appellant  exercised,  and  the  Jury  ma 
afterwards  oonqileted,  appelant  having  ax- 
baueted  his  peremptory  challenges  before  it 
waa  conipleted.  The  bill  doea  not  riiow  tbat 
any  cbjeetlonalde  Juror  was  afterwards  pla- 
ced en  the  Jury.  The  court  certifies  tbat 
whmi  tbe  atate  bad  accepted  the  twtffOi 
Juror  "defendanf a  connael  simply  said,  T>e- 
fendant  takea  the  Jurw.* "  The  rule  being 
that,  befwe  an  appellant  can  avail  hlma^  of 
the  action  of  the  court  tai^ng  a  Juror  waa 
qualified  when  be  waa  not,  and  thus  forcing 
qipellant  to  challei^e  said  Juror,  the  bill 
must  8 bow  some  objectionable  Jnrw  was 
forced  on  appellant  We  do  not  undmtaud 
by  this  that  the  Jurors  forced  on  appelant 
must  be  subject  to  a  peremptory  diallonge, 
but  their  examination  must  show  some  de- 
gree at  dlaqnallficadmi,  aa,  to  wit,  the  f<wma- 
tlon  of  some  sort  of  opinion  aa  to  the  guilt  or 
Innocence  of  appellant,  though  not  a  dta- 
quallfylng  opinion.  See  Hudson  v.  State,  SB 
Tex.  Cr.  App.  823,  13  3.  W.  888;  HoUand 
V.  State,  81  TOx.  Cr.  R.  S45,  20  S.  W.  760. 


Pw  oth»  authorttles  see  WUttfa  Ann.  Oode 
Cr.  Proc  art  678, 1  78a 

By  biUa  of  exception  Noa.  tt  and  8  appelant 
■^tqmaed  to  prove  1^  Suide  Connell  and  Ifis. 
GonneU  ^edflc  acts  of  vlolenoe  and  lit  treat- 
ment on  tbe  part  of  deceased  toward  ottior 
mooaban  of  the  family  than  appellant 
Among  other  tUngs,  It  wss  propoeed  to  prove 
by  Susie  Connell  that  deccaaed  bad  assault- 
ed ber  with  a  knife  on  one  loccaalon,  and  ap- 
pellant never  offered  to  Interfere;  and  by 
Hra.  Gonndl  that  <m  one  occasion  deceased 
drew  a  knife  on  her,  and  tbrew  It  at  ber, 
-and  hit  her  on  tiie  bead,  and  frequently  as- 
aaalted  her  and  ber  daughters.  Unless  these 
Bpeolflc  aote  of  violence  were  directly  involv- 
ed In  the  alleged  honddde,  and  grew  out  of  It, 
lOxey  were  not  provable.  This  was  not  Uke 
the  case  of  ChOdera  v.  State,  30  Tex.  Cr.  App. 
lao.  16  S.  W.  BOB,  28  Am.  St  Bep.  899,  In- 
voked by  aroellant  In  that  caae  tbe  partlM 
mre  atrangwa  to  each  other,  and  appeUant 
was  not  acqnainted  wlISi  tbe  general  char- 
acter and  rqimtatlon  of  deoeaaed;  but  be 
did  know  tbe  qwdftc  act  or  dedamtlon  of 
deceaaed  with  regard  to  himself,  whlfdi  vras 
provable.  In  this  caae  the  parties  were  well 
acquainted  with  m.f£b  otiier,  and  if  decnaed 
bore  the  repntatlan  of  b^ng  a  dangerous 
man,  and  if  Ibat  fitct  had  any  bearing  on  the 
case.  It  could  be  proved  1^  evidence  of  gen- 
eral reputation:  tbe  general  doctrine  being 
that  apeclfle  acta  of  vkdence,  muA  the  details 
theraof,  ars  not  admlatf ble  in  evidence.  Hef- 
flngton  V.  Stete.  41  Tex.  Cr.  B.  815,  64  a  W. 
7B6.  Beaides  thla,  as  shown  by  the  court,  all 
taatlmony  offered  was  admitted  as  to  the 
■tate  of  fading  between  deceaaed  and  de- 
fendant and  their  conduct  toward  each  oth- 
er; and  it  waa  farther  admitted  that,  Im  the 
o^nkm  of  the  witness,  deceaaed  when  at 
bmne,  and  in  Ua  spella  of  anger,  was  a  man 
of  violent  and  dangttous  character  among 
the  members  of  bla  fftmlly.  Certainly  this 
chomctor  of  testimony  waa  more  valuable  to 
antellant  than  testimony  of  apeddc  acts,  for, 
as  we  understand  from  tbe  bills,  bo  evidence 
4tf  any  qpedflc  act  resulting  In  injury  to  any 
mmnber  of  the  family  waa  offered.  It  la  a 
Uttie  rematfcable  that  a  man  coidd  have  a 
dangeroua  chaiacter  In  bis  family,  who  bad 
Hved  with  his  family  for  from  20  to  80  years, 
and  had  never  inflicted  any  aerioua  Injury  up- 
on any  member  ot  tbe  family.  Tbe  most, 
pertiapa^  to  be  shown,  was  that  he  once  threw 
a  knife  at  his  wlf^  and  bit  her  on  tiie  bead, 
and  no  particular  injmry  was  sought  to  be 
shown.  Aside  from  tills,  we  fall  to  aee  what 
part  ct  tbe  difflcntty  In  which  tbe  homicide 
was  cmnmltted  this  character  ot  testimony 
wadd  serve  to  Illustrate.  No  threats  had 
been  proven  by  deceaaed  against  appellant 
We  do  not  undentand  the  doctrine  of  being 
tt  dangeroBB  man  to  ai^Iy,  In  a  conflict  of 
testimony.  In  order  to  show  who  waa  die  ag- 
pesBw.  Here  the  testimony  wsa  of  a  pos- 
itive character,  and  a  mere  conflict  of  wit- 
nesaes  as  to  the  particulars  of  tbe  dlfflcnlty; 
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the  ■tatfi's  teBdmony  showing  tliat  deceas* 
ed,  when  abused  and  cursed  by  appellant, 
Btrnck  him  with  his  flat,  whereas  appelant* a 
testimony  Indicates  that  im  caugbt  him  by 
the  collar  with  one  hand,  and  assaolted  him 
with  a  kidfe  In.  the  oOer,  We  fall  to  see  how 
the  Bpedflc  acts  that  appellant  pn^osed  to 
show— at  most  only  Indicating  a  tnrbiilent, 
quarrelsome,  and  overbearing  dl^Knltlon— 
were  calculated  to  shed  any  light  on  this  dif- 
ficulty. 

Appellant  proposed  to  prove  that  In  all  of 
deceased's  dbqtutes  and  altercatttms  with  oth- 
er persons  he  would  never  admit  that  he  was 
In  the  wrong,  but  would  always  claim  that  he 
was  In  the  right  We  believe  that  ttils  char- 
acteristic attraids  most  people,  but  it  is  no 
reason  why  the  same  should  be  admitted  in 
evidence. 

Appellant,  after  Showing  by  Urs.  Connell 
that  deceased  cursed  h^  on  Wednesday  nl^t 
(or,  more  parUcuIariy,  on  Thursday  morning 
after  midnight),  and  tiireatened  to  throw  a 
lamp  at  her,  and  that  this  was  in  the  hear^ 
Ing  of  appellant,  who  was  In  the  nest  nxun, 
offwed  to  prove  by  Mrs.  Conndl  that  this 
was  no  unusual  conduct  on  the  part  of  de> 
ceased.  This  testimony  was  offered  to  show 
that  this  Incident  did  not  cause  the  difficulty 
in  which  deceased  was  daln;  that  la,  appellant 
had  introduced  thlsspedflcactof  111  treatment 
of  deceased  towards  appellants  mother,  and 
then  proposed  to  eliminate  it  by  itiiowing  It 
was  not  the  cause  of  the  difficulty,  and  had 
no  bearing  on  it  If  appellant  was  not  sat- 
isfied with  the  proof  of  this  spedflc  act  he 
might  have  made  a  motion  to  have  the  court 
eliminate  and  strike  it  out  But  we  do  not 
concur  in  the  view  that  he  could  introduce 
this  act,  and  then  undertake  to  show  that  it 
had  no  bearing  on  Oie  case.  Besides,  the 
court  p«mltted  appellant  to  prove  any  words 
or  conduct  between  defendant  and  deceased, 
and  be  was  also  permitted  to  prove  by  two 
members  of  his  family  that  deceased,  when 
at  borne  among  his  fandly,  and  In  one  of  his 
spells,  was  a  violent  and  dangaons  man.  As 
stated  before,  we  do  not  find  in  the  testimony 
regarding  this  homldde  aiqr  lurtlculu  phase 
of  case  in  which  the  disposition  of  decoued 
toward  other  membem  of  his  family  would 
shed  any  light  The  only  essential  difference 
between  the  testimony  of  the  state  and  de- 
fendant as  to  what  happened  during  the  diffi- 
culty is  whether  deceased  assaulted  appe- 
lant with  his  hands  and  fists,  mnely,  in  the 
first  instance,  or  drew  a  knife  on  lilm.  We 
fall  to  see  how  the  ftct  that  deceased  threw 
a  lamp  at  his  wife  a  few  nle^ts  before  fbe 
iKmiiclde,  and  that  this  was  not  unusual  con- 
duct on  his  part  as  to  mnnbers  of  his  family, 
would  serve  to  Ulostrate  the  evidence  In  this 
case,  or  strengthen  appdianf  s  testimony  that 
deceased  assaulted  him  with  fals  knife  Instead 
of  his  fist. 

What  IB  said  with  reference  to  this  bill  also 
applies  to  appellant's  thirteenth  bill  of  ex- 
ceptions. In  this  b&l  it  was  shown  by  Mrs. 


Connell  that  deceased  frequently  became  en- 
raged at  defendant  snd  would  attack  him 
with  knives,  axes,  or  anytiiing  else  at  hand. 
Appellant  then  proposed  to  prove  deceased's 
conduct  was  the  same  towards  other  members 
of  the  faml^.  It  will  be  seen  from  tbJa  bill 
that  the  fullest  latitude  was  glvem  appelant  to 
show  spedflc  acts  of  violence  by  deceased  to- 
wards defOndant  during  80  years  in  wUcfa  he 
Uved  with  Us  Cstber  and  undw  his  own  root 
WhUe  the  admission  of  this  testimony  was 
certainly  liberal  towards  defendant  it  afforded 
no  reason  why  the  record  idionld  be  mcumbos 
ed  with  other  matters  having  no  legitimate 
bearing  upon  any  quratlon  In  the  case.  If 
defendant  was  In  any  danga  at  all  from  an 
attack  being  made  by  deceased,  it  was  an  ac- 
tual dangra',  and  not  apparent  But  if  the 
testimony  woulcl  snto  any  purpose,  it  occurs 
to  m  that  It  would  tend  to  show  that  even  if 
deceased  had  a  knife  at  th^  time;  appellant 
must  liave  realised  that  he  stood  In  no  danger 
from  it  for  If,  during  all  the  years,  deceased 
had  so  frequently  assaulted  appeUant  wlQi 
knives  and  axes  witliont  any  injurious  re- 
sults. It  would  indicate  that  on  tills  occarion 
tben  were  no  reasonable  grounds  for  any  ap- 
prehensim  of  danger. 

It  is  contended  that  the  court  committed 
an  error  In  pwmltting  a  state's  wttneas  to  re- 
fresh his  memory  by  a  copy  transcribed  from 
his  stenographic  notes  taken  on  a  former 
hearing.  The  nature  of  the  testimony  is  not 
given;  but,  if  It  were,  there  would  be  no  er^ 
ror  in  this  action  of  the  court 

Appellant  strenuously  urges  that  the  court 
committed  an  error  In  allowing  the  atoto's 
witness  Ike  Qrubbs  to  testify  as  to  an  al- 
leged confession  of  appellant  oa  the  ground 
that  appellant  had  been  arrested  at  Uie  time, 
and  had  not  been  cautioned.  The  bill  shows, 
to  efTect  as  ft^Iows:  That  said  Grabbs  was 
deputy  sheriff,  and  that  after  he  learned  of 
the  difficulty,  he,  in  company  with  Sparks, 
another  deputy  dieriff,  both  known  by  ap- 
peUant to  be  such,  went  to  the  bouse  of  de- 
ceased for  the  purpose  of  making  an  in- 
vestigation, and  an  arrest  If  the  facto  Jus- 
tified it  They  reached  the  premises  after 
night  snd  after  deceased  had  hem  removed 
from  the  place  where  he  had  bem  cut  into 
the  house.  That  he  and  Sparks  went  in  to 
find  defendant  That  he  went  around  the 
bouse  the  back  way.  Sparks  going  the  front 
way.  That  he  found  defendant  somewhere 
about  the  back  gallery,  and  asked  him  what 
the  trouble  was  about.  Defendant  replied 
that  it  was  not  anything  much;  that  be  was 
sorry  they  had  heard  of  it;  and  stated  that 
be  supposed  they  wanted  a  little  Ixmd.  Aft- 
er this  be  stated  to  defendant  "Let's  go  to 
the  front  gate,  where  Mr.  Sparks  is."  When 
they  reached  the  front  gate,  where  they  found 
Sparki^  witness  asked  defendant  several 
times  to  tell  him  how  tiie  difficulty  occurred. 
Defendant  at  first  refused,  saying  tt  did  not 
amount  to  anything,  but  finally  made  the  fol- 
lowing statement;  *'H1b  father  came  home 


Digitized  by  Google 


Tex.) 


OONNBLL 


T.  STATS. 


617 


t^t  evening,  and  droTe  np  on  the  nortb  Bide 
of  the  house,  and  called  to  his  little  brother 
to  come  and  get  the  papers.  Defendant  said 
that  he  answered  deceased  that  his  little 
brother  -was  sick,  and  that  be  would  come 
and  get  them.  That  he  walked  ont  and  went 
up  to  the  fence,  and  asked  his  father,  'Why 
the  derll  did  700  lie  ont  last  night?'  or, 
'Why  the  devil  didn't  yon  come  home  last 
night?  or  something  like  that.  And  deceas- 
ed said,  'It  Is  none  of  your  business,  you 
damn  son  of  a  bitch,'  and  struck  him  (de- 
fendant). Deceased  drew  his  knife,  and  start- 
ed over  the  fence  at  defendant,  and  while 
deceased  was  upon  the  fence  defendant  cut 
him,  but  that  It  did  not  amount  to  anything; 
Just  the  scratch  of  a  penknife."  In  this 
connection  the  witness  stated  he  did  not  tell 
defendant  he  was  under  arrest,  but  would 
not  have  allowed  him  to  depart;  that  he  did 
not  arrest  him  nntll  Spariks  had  gone  Into  the 
house  and  made  Inquiries  as  to  the  condition 
of  deceased;  that  the  reason  they  went 
around  the  house  when  they  first  went  there 
was  that  tbey  saw  some  one  leaving,  and 
did  not  know  but  that  it  might  be  defend- 
ant, and  they  did  not  want  him  to  leave 
until  they  bad  investigated,  as  they  might 
want  to  arrest  bfm.  Appellant  objected  to 
this  testimony  on  the  ground  that  defendant 
was  nnder  arrest  at  the  time,  and  had  not 
been  warned  that  any  statement  he  might 
make  could  be  used  against  him.  It  has 
been  held  that  a  statement  or  confession  of 
an  accused  cannot  be  used  against  him,  al- 
though he  has  not  been  formally  arrested 
by  the  officer.  If  he  twlieves  himself  nnder 
arrest  at  the  time  he  makes  the  statement 
On  the  contrary,  although  the  officer  would 
not  permit  a  person  to  depart,  yet,  If  a 
party  does  not  reasonably  believe  himself 
to  be  under  arrest,  his  confusion  can  be 
used  against  bim,  though  he  has  not  been 
warned;  the  doctrine  being  that.  If  the  tes- 
timony Indicates  the  party  reasonably  be- 
lieves or  is  conscious  that  he  Is  under  arrest, 
a  confession  made  while  nnder  arrest,  un- 
less he  has  been  warned,  nnder  the  statute 
cannot  be  used  against  him.  Nolen  v.  State, 
8  Tex.  App.  419;  Craig  v.  State,  80  Tex. 
Cr.  App.  618,  18  S.  W.  297;  Jones  v.  State, 
71  8.  W.  862,  6  Tex.  Ct  Bep.  681.  The  court 
below  held  that  the  clrcnmstances  narrated 
In  this  bill  did  not  indicate  that  appellant 
at  the  time  he  made  the  statement  believed 
he  was  nnder  arrest.  In  Jones  v.  State,  su- 
pra, the  facts  were  much  stronger  than  In 
this  case.  There  defendant  went  to  the 
sheriff  for  the  purpose  of  surrendering,  and 
tiad  given  bis  pistol  to  the  sheriff  before  he 
made  the  statement.  In  Oalg  v.  State  the 
statement  of  the  clrcnmstances,  as  found  In 
tbe  opinion,  shows  that  the  officers,  three  In 
number,  on  horseback,  one  of  them  armed 
with  a  gun,  were  on  their  way  to  appellant's 
house  for  the  purpose  of  arresting  him. 
When  within  200  yards  of  the  house  tbey 


saw  him  coming  along  tbe  road  leading  to 
Smith's  place.  They  rode  up  and  spoke  to 
him.  Defendant  stopped.  They  did  not 
make  any  arrest  or  tell  defendant  he  was  un- 
der arrest,  but  they  stated  that  they  would 
not  have  permitted  him  to  leave  If  he  bad 
attempted  to  do  so.  At  this  point  appellant 
made  a  confession.  How  it  came  about  is 
not  stated.  The  court  holds  that  the  drcom- 
stances  did  not  show  that  appellant  was  con- 
scious of  an  arrest  In  Kolen's  Case,  supra, 
the  officers  Walk,  Tomlinson,  and  Carutbera, 
being  In  pursuit  of  Nolen,  reached  Gamp's 
house  between  daylight  and  sunrise.  Nolen 
was  on  tbe  gallery,  dressed,  and  putting  on 
his  boots.  One  of  the  officers  passed  to  the 
rear  of  the  house  and  the  other  two  stopped 
on  the  gallery  where  Nolen  was.  It  seems 
that  the  officer  who  passed  to  tbe  rear  got 
the  saddle  bags  of  Nolen,  which  contained 
his  pistol  and  a  sack  of  money,  securing  the 
same.  It  does  not  appear  that  Nolen  knew 
they  had  secured  his  pistol  and  money.  At 
this  Juncture  one  of  the  officers  accosted 
Nolen,  telling  him  that  they  were  In  pursuit 
of  stolen  horses,  and  wished  to  examine  his 
caballada,  to  which  be  made  no  objection. 
The  officers  made  no  formal  arrest,  but  stat- 
ed that  they  would  not  have  allowed  Nolen 
to  go  away;  that  tbey  regarded  him  as  a 
prisoner,  but  did  not  think  he  so  regarded 
himself.  The  officers  were  armed  and  Nolen 
was  unarmed.  While  there,  a  young  man 
came  by,  and  asked  Nolen  to  come  and  look 
at  some  mules,  to  which  he  replied  that  he 
did  not  have  time  to  go  tbat  trip,  as  he  had 
to  go  with  tbe  parties  to  his  caballada.  Un- 
der this  state  of  facts  tbe  lower  court  held 
that  Nolen  did  not  believe  himself  under 
arrest.  However,  tbe  Court  of  Appeals  took 
a  different  view  of  the  question,  holding  that 
It  was  not  Important  that  defendant  should 
have  been  Informed  in  bo  many  words  tliat 
he  was  under  arrest;  that  the  facts  disclosed 
by  tbe  evidence  showed  very  clearly  that 
the  pursuing  party  at  the  time  they  came 
npon  Nolen  showed  that  they  had  secured 
him,  and  would  not  have  permitted  him  to 
escape  If  he  bad  attempted;  and  that  bis 
confession  subsequently  was  not  admissible 
against  him,  as  he  was  unwarned.  We  do 
not  believe  the  facts  In  this  case  are  as 
strong  as  In  the  Nolen  Case.  True,  the  offi- 
cers were  known  by  defendant  to  be  such, 
and  as  soon  as  he  met  Gruhhs  he  told  him  he 
supposed  be  wanted  him  (defendant)  to  give 
a  Utile  txmd.  However,  the  officer  stated 
that  they  had  come  to  Investigate,  and  mere- 
ly asked  him  to  accompany  them  to  the  front 
gate  where  Sparks  was.  After  going  there 
In  company  with  the  officer,  and  after  being 
asked  two  or  three  times  about  tbe  difficulty, 
be  at  length  made  the  statement.  We  be- 
lieve tbe  Judge  below  was  authorized  to  find, 
as  he  did,  that  appellant  was  not  conscious 
of  being  under  restraint.  See  Holmes  v. 
State,  32  Tex.  Ck-.  B.  861.  23  S.  W.  687; 


Digitized  by  Google 


618 


75  SOVTHWESTBtBIf.  BXPOOTHB. 


(Tex. 


Gay  T.  State  (T«.  Cr.  App.)  49  8.  W.  613; 
Stayton  t.  State^  32  Xex.  Cr.  R.  8S»  22  S.  W. 

88. 

Appellant  qaesttoiis  tbe  action  of  the  court 
permltttns  the  wltaees  J.  C  Yarbrongb  to 
contradict  and  Impeach  Mrs.  Jane  Connell. 
In  order  to  present  tills  matter,  we  copy 
tbe  bill  of  exceptions  In  full,  as  follows: 
"After  the  witness  Mrs.  Jane  Oonnell  had 
testified  In  chief  on  behalf  of  defendant,  she 
testified  as  follows.  In  answer  to  the  follow- 
ing questions  propounded  to  her  on  cross* 
examination  by  the  district  attorney  (the  de- 
fendant having  made  no  Inquiry,  and  the 
witness  baTlng  given  no  testimony  concern- 
ing tbe  matters  mentioned  herein  below  as  a 
part  of  her  direct  examination,  except  wit- 
ness on  direct  examination  had  testified  that 
the  feelings  between  defendant  and  deceased 
had  always  been  kind):  'I  never  heard  John 
(defendant)  make  any  threats  against  his 
father.  I  know  J.  G.  Yarbrougb.  He  stay- 
ed with  my  husband,  after  he  was  sent  for, 
until  the  next  morning;  sat  np  all  night,  and 
went  home  tbe  next  morning;  and  he  came 
back,  and  was  there  tbe  next  nlgbt,  and  was 
there  when  he  died,  I  think.  There  Is  a 
little  back  hall  in  oar  house,  used  as  a  dining 
room.'  Questions  by  the  state:  *I  will  ask 
you  if  you  did  not  have  a  conversation  with 
Kr.  Yarbrougb  about  this  matter,  about  10 
or  11  o'clock  tbe  night  your  husband  was 
cut.  In  that  place  there?  Didn't  be  call  you 
to  one  side,  and  ask  you  how  this  trouble 
came  up,  and  what  caused  tbe  trouble,  and 
didn't  you  reply,  "John  said  if  the  old  man 
cursed  him  again,  *I  will  cut  bis  guts  out?"  "  ' 
To  which  the  witness  answered:  'No,  sir; 
Mr.  Yarbrougb  and  I  sat  there.'  Witness 
further  testlhed  that  she  had  never  heard 
John  make  any  such  remark  or  any  such 
statement  And  afterwards  the  state  Intro- 
duced Mr.  Yarbrougb,  and  asked  htm  the  fol- 
lowing questions:  'State  to  the  Jury  wheth- 
er or  not,  on  tbe  first  nl^t  after  Mr.  Con- 
nell was  cot,  about  10  or  11  o'clock.  In  the 
back  hall  or  diniug  room  at  Mrs.  Conneira 
home,  you  and  she  were  there  together,  and 
whether  or  not  In  substance  you  asked  her, 
"What  caused  this  trouble  Jane?"  or.  "What 
is  this  trouble  about?"  and  whether  or  not 
she,  In  substance,  replied,  "John  said,  It  tbe 
old  man  curses  me  again  I  will  cut  his  guts 
out* " '  Defendant  objected  to  the  admis- 
sion of  said  testimony,  because  (1)  no  soffl- 
clent  predicate  had  been  laid  for  the  admis- 
sion of  the  testimony  at  impeaching  evl< 
dence;  (2)  no  predicate  can  he  laid  for  the 
Introduction  of  such  testimony  as  impeachli^ 
evidence,  for  the  reason  that  It  is  upon  a 
collateral  and  immaterial  Issue;  (8)  the  testi- 
mony offered  is  hearsay;  (4)  the  said  testi- 
mony ta  of  a  nature  reasonably  calculated  to 
Injuriously  and  unduly  prejudice  defendant 
in  this  case  before  the  Jury;  (5)  because  said 
testimony  1b  offered  to  contradict  an  original 
inqalry  whidi  the  state  made  of  tke  witnen 
Jane  Oonnell,  and  the  witness  with  respect 


to  said  Inquiry  was  a  witness  for  the  state, 
and  the  state,  having  made  such  Inqolry. 
wlli  not  be  permitted  to  contradict  the  wit- 
ness' answer.  Each  and  all  of  defendant's 
objectlona  were  overruled,  and  said  evidence 
was  admitted,  and  said  witness  was  permit- 
ted to  testify  over  defendant's  objections,  as 
aforesaid,  that  the  said  witness  Jane  Oon- 
neU  said  to  him,  in  the  conversation  at  the 
time  and  i^ce  before  mentioned,  as  fol- 
lows: 'John  (meaning  defendant)  said  to  me 
(meaning  Mrs.  Jane  Oonnell),  "If  tbe  old  man 
(meaning  deceased)  curses  me  again,  I  will 
cut  hla  guts  out" '  And  defendant  at  the 
time  excepted  In  open  court  to  the  orermling 
of  bis  objections  to  the  admission  of  said 
testimony,  and  this,  his  bill  of  exceptions,  is 
now  allowed.  *  *  *  Approved  with  thta 
qoaUflcation:  At  the  time  the  evidence  was 
admitted,  I  stated  to  tbe  Jury  that  thla  tes- 
timony was  not  admitted  as  going  to  tbe 
guilt  of  the  defendant  but  solely  as  going 
to  tbe  credibility  of  Mrs.  Connell  as  a  wit- 
ness, and  further  so  charged  the  Jury  in  the 
general  charge." 

It  will  be  perceived  from  this  bill  that  Mra. 
Jane  Connell  was  an  Important  witness  for 
appellant,  and,  among  other  things,  she  had 
testified  on  behalf  of  appellant  that  the  feel- 
ings existing  t>etweeu  deceased  and  defend- 
ant had  always  been  kind.  Mrs.  Connell  on 
her  cross-examination  testified  that  she  had 
never  hearfl  John  (defendant  moke  any 
threats  against  his  father,  and  she  also  tes- 
tified that  she  had  never  beard  John  say, 
"If  the  old  man  curses  me  again,  I  will  cut 
his  guts  out"  She  was  then  asked  to  state 
to  the  Jury  whether  or  not  on  the  first  night 
after  Connell  was  cut  about  10  or  11  o'clock. 
In  the  little  back  hall  of  the  bouse,  used  as 
a  dining  room,  she  did  not  have  a  conversa- 
tion with  Yarbrougb,  in  which  he  asked  her 
how  the  difficulty  came  up,  or  what  caused 
the  trouble,  and  she  was  asked  to  stete  If 
she  did  not  reply  that  "John  said,  'If  the  old 
man  curses  me  again,  I  will  cut  bis  gute 
out* "  To  which  witness  answered  "No." 
Yarbrougb  was  then  called,  and  testified  that 
Mrs.  Connell  did  make  the  statement  Inquir- 
ed about  to  him;  that  is,  that  John  said,  "If 
the  old  man  curses  me  again,  I  will  cut  his 
gute  out"  The  question  as  presented  Is,  was 
this  legitimate  testimony  to  Impeach  the  wit- 
ness? for.  If  the  witness  could  be  Impeached 
np(m  this  character  of  evidence,  we  think  the 
predicate  was  sufficiently  laid.  Was  it  upon 
a  collateral  and  immaterial  Issue?  Observe 
that  the  witness  Mrs.  Connell  had  testified 
for  the  defendant  that  the  feeling  between 
deceased  and  defendant  was  of  a  kindly 
character.  In  contravention  of  this,  It  was 
permlsslble  for  tbe  stete  to  prove  by  her,  if 
it  oould,  that  sbe  bad  steted  to  some  one  elne 
that  the  feeling  between  them  was  of  an  un- 
friendly character.  Could  tbe  stete,  Instead 
of  proving  the  fact  In  this  general  way,  show 
by  bar  that  she  bad  steted  some  Incident  be- 
tween them  In  contravention  of  her  testl- 
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DioDy;  that  Is,  some  occurrence  IncllcatiDg  an 
unfriendly  feeling?  We  tblnk  ao,  thougli  some 
of  the  authorities  bold  Uiat  the  impeacliment 
must  be  direct,  and  not  of  an  Inferential 
character.  People  v.  Collum,  122  Cal.  186,  54 
Pac.  5S8.  But  the  further  question  arises,  If  ' 
she  denies  tbe  imputed  statement,  can  she  be 
contradicted  upon  It?  This  InTolves  the  ques- 
tion whether  or  sot  tbe  Impeachment  is  upon 
a  collateral  issue.  Observe  the  witness  has 
testified  for  tbe  appellant  to  a  material  fact, 
to  wit,  the  state  of  good  feeling  between  de- 
fendant and  deceased;  that  Is,  that  he  bore 
no  malice  against  deceased.  Xow,  she  is  ask- 
ed If  she  had  ever  stated  a  fact  in  contradic- 
tion of  her  testimony.  This  she  denies. 
Now,  could  the  state  put  a  witness  on,  and 
show  tliat  she  did  make  such  statement? 
Evidently  this  can  be  done.  Why?  Because 
tbe  effect  of  tbe  contradiction  is  to  dispute 
her  testimony  upon  a  material  fact;  that  is, 
the  state  of  feeling  between  appellant  and 
deceased  bad  always  been  Idnd,  Appellant 
has  cited  us  to  tbe  cases  of  Drake  v.  State, 
29  Tel.  Cr.  App.  270,  15  S.  W.  725;  Gill  t. 
State,  36  Tex.  Cr.  R.  596,  38  S.  W.  190;  Wil- 
liford  T.  State,  36  Tex.  Cr.  R.  415.  37  S.  W. 
761;  Brittaln  t.  State,  36  Tex.  Cr.  R.  410,  37 
S.  W.  758;  Wilson  v.  State,  37  Tex.  Cr.  R. 
68,  3S  S.  W.  610;  Wells  v.  State  (Tex.  Or. 
App.)  67  S.  W.  1021.  The  general  principle 
announced  by  those  cases  is  correct,  and  in 
accord  with  the  doctrine  here  announced; 
but,  In  oar  opinion,  none  of  those  cases  are 
applicable  to  the  question  here  presented. 
In  the  Drake  Case  it  does  not  appear  that  tbe 
cross-examination  of  young  Drake  was  even 
germane  to  any  matter  about  which  he  had 
testified  in  chief.  He  was  merely  asked  on 
the  cross-examination  If  he  had  made  a 
statement  to  a  certain  party  that  he  knew 
his  father  was  going  to  kill  Gulnn  (deceased) 
before  he  (witness)  left  home  tliat  morning. 
This  was  held  by  the  court  to  be  simply  a 
matter  of  opinion  or  belief,  not  legitimate 
even  In  cross-examination,  much  less  as  af- 
fording the  subject  for  Impeachment  If 
Drake  bad  testlfled  in  chief  that  his  father 
had  used  on  the  morning  of  the  homicide 
some  expression  to  the  efTect'  tbat  be  felt 
kindly  towards  deceased,  then  on  cross-exam- 
ination he  could  have  been  asked  if  on  that 
very  morning  his  father  did  not  make  use 
of  some  expression  to  the  contrary  as  a 
threat;  and  on  bis  .denial  of  this,  with  tbe 
proper  predicate  of  person,  time,  and  place, 
he  could  have  been  impeached,  and  this 
nuuld  have  been  a  parallel  case.  In  Wells  v. 
State  (Tex.  Cr.  App.)  67  S.  W.  1021,  tbe  opin- 
ion does  not  show  the  character  of  the  exam- 
ination of  the  witness  Cummlngs.  For  aught 
ttiat  appears,  he  was  merely  put  on  the  stand 
by  tbe  state  in  order  to  lay  a  predicate  for 
his  impeachment.  It  Is  said  he  denied  hav- 
ing stated  to  PaCford  that  defendant  told  him 
tbe  night  before  the  alleged  rape  that  he  was 
going  back  down  to  the  wagon  yard  and 
have  carnal  Intercourse,  with  that  woman,  | 


and  thereupon  PafCord  was  placed  on  tbe 
stand  by  the  state,  and  be  testified  tliat  Cum- 
mlngs did  make  the  statement  to  him,  ap- 
pellant not  being  present.  Of  course,  this 
wax  simply  hearsay,  and  hearsay  upon  a  col- 
lateral matter  about  which  the  witness  could 
not  be  Impeached.  If  the  bill  had  shown 
that  Cummings  testlfled  for  the  defendant, 
and  be  gave  evidence  of  some  conversation 
with  appellant  in  regard  to. the  prosecutrix 
beneficial  to  appellant,  then  he  could  have 
been  cross-examined  as  to  a  different  version 
of  the  matter  given  by  him  to  some  named 
person,  and,  if  he  had  denied  this,  he  could 
have  been  impeached;  and  thus  we  would 
have  had  a  parallel  case  to  the  one  at  bar.  It 
Is  not  necessary  to  discuss  the  other  cases,  as 
the  principle  announced  by  them  Is  conceded. 
Tbe  cases  discussed  are  those  claimed  by  ap- 
pellant to  have  a  peculiar  bearing  upon  this 
question  In  his  case.  As  heretofore  stated, 
we  believe  the  impeaching  testimony  was 
admissible,  and  tbat  tbe  court  sufficiently 
guarded  and  limited  It  in  tbe  charge. 

Exception  was  reserved  to  certain  remarks 
of  the  district  attorney  pending  tbe  trial,  and 
while  the  special  venire  was  being  Impanel- 
ed, and  during  tbe  argument  of  the  case.  We 
are  inclined  to  doubt  the  propriety  of  some 
of  these  remarks,  but,  as  to  those  which  the 
court  was  not  requested  to  instruct  the  jury, 
tb^  were  not  of  the  character,  without  such 
exception,  to  authorize  a  reversal.  The  oth- 
er remarks,  we  think,  were  sufficiently  limit- 
ed by  tbe  court's  charge.  In  this  connection 
the  twenty-seventh  paragraph  of  the  court's 
charge.  In  regard  to  the  impeachment  of 
Mrs.  Connell  by  the  witness  Tarbrougb,  we 
think  was  a  proper  enunciation  of  the  law. 

We  do  not  think  the  criticism  of  the  court's 
charge  on  manslaughter  is  well  taken.  It 
also  occurs  to  us  that  the  court's  Instructions 
as  to  how  tbe  Jury  were  to  regard  the  rela- 
tionship existing  between  deceased  and  ap- 
pellant was  correct.  They  were  charged 
that,  because  appellant  may  have  killed  his 
father,  that  deprived  him  of  none  of  ills  le- 
gal rights  In  regard  to  self-defense,  in  con- 
nection with  tbe  presumption  of  Innocence 
and  reasonable  doubt.  It  was  not  necessary 
tbat  the  court  should  go  further,  and  tell 
the  Jury  that  it  deprived  appellant  of  none 
of  his  legal  rights  as  between  manslaughter 
and  murder  in  tbe  second  degree. 

We  do  not  think  the  facts  of  this  case  re* 
quired  of  the  court  a  charge  to  the  effect  that 
appellant  must  have  resorted  to  every  other 
means  besides  retreating  before  he  was  au- 
thorized to  act  in  his  self-defense.  Nor  did 
the  charge  given  by  the  court  that  he  was 
not  bound  to  retrc.it  impinge  upon  his  right 
of  self-dt:feuse.  If  appellant's  testimony  is 
true,  tbe  only  means  he  could  have  resorted 
to,  except  those  adopted,  was  to  retreat;  and 
this  the  court  expressly  told  the  jury  he  was 
not  required  to  do.  Nor  do  we  believe  It  was 
incumbent  on  the  court  to  instruct  the  Jury 
as  to  bow  they  were  to  regard  the  alleged 
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dyln^  declarations  of  deceased;  that  18,  to 
determine  whether  or  not  the  same  were 
made  In  view  of  approaching  death.  We  do 
not  think  the  testimony  rblses  this  Issne.  In- 
deed, the  alleged  declaratloDS  were  admissi- 
ble both  as  such  and  as  a  part  of  the  res 
gestGD. 

We  have  examined  the  reaoested  charges, 
and  believe  all  of  those  which  were  required 
to  be  given  were  emlMdled  In  the  court's  gen- 
eral charge;  and,  as  to  the  others,  they  were 
not  called  for. 

There  being  no  errors  in  the  record,  the 
Judgment  Is  affirmed. 

On  Bebearlng; 

(June  24,  1903.) 

This  case  was  affirmed  at  a  former  day  of 
this  term,  and  now  comes  before  ns  on  mo- 
tion for  rehearing.  In  the  original  opinion. 
In  passing  on  the  court's  charge  on  man- 
slaughter, we  merely  said  that  It  was  not 
subject  to  the  crltlclsai  of  appellant's  coun- 
sel. But  since  that  time,  on  his  motion  for 
rehearing,  appellant  has  called  our  atten- 
tion directly  to  his  bin  of  exceptions  on  that 
subject,  and  in  the  argument  he  has  strong- 
ly urged  that  the  case  should  be  reversed  be- 
cause of  a  misdirection  to  the  Jury  In  the 
court's  charge  on  manslaughter.  We  quote 
from  the  charge  .as  follows  (subdivision  4,  de- 
fining adequate  cause) :  "An  assault  and  bat- 
tery caudng  pain  would  or  might  constitute 
adequate  cause."  And  again.  In  the  latter  por- 
tion of  section  21 :  "Tou  are  further  Instruct- 
ed that,  if  you  find  from  the  evidence  that 
at  the  time  of  the  all^;ed  difficulty  the  de- 
ceased, John  Connell,  had  made  an  assault 
upon  defendant  producing  pain,  and  that 
mich  assault,  either  alone  or  considered  in 
connection  with  all  the  other  facts  and  cir- 
cumstances In  evidence,  were  capable  of 
creating  in  the  mind  of  a  person  of  ordinary 
temper  such  a  degree  of  anger,  rage,  sudden 
resentment,  or  terror  as  would  render  the 
mind  incapable  of  cool  reflection,  and  if  you 
find  the  same  created  In  the  mind  of  defend- 
ant such  condition  at  the  time  of  the  killing, 
the  same  might  constitute  adequate  cause  In 
the  opinion  of  the  Jury."  The  contention  of 
appellant  Is  that  the  law  makes  an  assault 
and  battery  causing  pain  adequate  cause, 
and  that  said  charge  failed  to  tell  the  Jury 
as  a  matter  of  law  that  same  was  adequate 
cause,  but  Informed  them  that  such  might 
be  adequate  cause,  at  their  option.  We  un- 
derstand it  to  be  the  settled  law  In  this  state 
that  wherever  the  evidence  raises  an  issue 
it  la  the  duty  of  the  court  to  instruct  the 
Jury  upon  that  issue,  and,  If  the  court  had 
any  doubt  as  to  whether  a  charge  on  man- 
slaughter should  be  given  in  the  particular 
case,  the  doubt  should  be  resolved  In  favor 
of  the  accused,  and  the  charge  be*  given. 
Halbert  v.  State,  3  Tex.  App.  658;  Hill  v. 
State,  6  Tex.  App.  2;  Robles  t.  State,  Id. 
846;  Wllltams  t.  State,  7  Tex.  App.  896. 


When  the  court  is  required  to  give  a  charge 
on  manslaughter,  of  course  the  same  should 
be  given  fully  and  fairly;  that  is,  It  must 
be  an  affirmative,  direct,  and  pertinent  ap- 
plication of  the  law  of  manslaughter  to  the 
facts  of  the  particular  case.  McLaughlin  v. 
State.  10  Tex.  App.  840;  Neyland  v.  State, 
13  Tex.  App.  6S0.  Where  the  adequate  cause 
proven  is  one  of  the  statutory  causes—as 
assault  and  battery  by  deceased  causing 
pain  or  bloodshed— it  is  Incumbent  on  the 
court  to  present  this  issue  directly  to  the 
Jury,  and  to  Inform  them  that  it  is  adequate 
cause,  because  the  statute  makes  it  ao.  Hill 
T.  State,  8  Tex.  App.  142;  Foster  v.  State,  Id. 
248;  Warthan  v.  State  Cl^ex.  Or.  App.)  66  S. 
W.  65.  In  Poster's  Case,  supra,  it  was  held 
that.  If  the  court  coupled  pain  and  bloodshed 
the  charge  would  be  reversible  error  because 
either  one  was  sufficient,  and  it  increased  the 
burden  on  defendant  when  a  charge  was  giv- 
en in  the  conjunctive  instead  of  In  the  dis- 
junctive. In  the  Hill  and  Warthan  Cases, 
supra,  It  was  distinctly  held  that,  where  ap- 
pellant's defense  of  manslaughter  was  based 
on  an  assault  causing  pain  or  bloodshed.  It 
was  the  duty  of  the  court  to  charge  directly 
upon  that  issne,  and  to  instruct  the  Jury  that 
such  an  assault  was,  as  a  matter  of  law,  ade- 
quate cause.  In  this  case  there  was  evi- 
dence of  a  blow  struck  appellant  by  deceas- 
ed iKfore  be  made  the  attack  on  deceased 
which  caused  his  death;  and  under  this  view 
the  learned  Judge  who  tried  this  case  evi- 
dently felt  the  necessity  of  Instructing  the 
Jury  on  that  subject  He  told  them,  as  in- 
dicated above,  not  that  an  assault  causing 
pain  was  or  would  be  adequate  cause,  but 
he  told  them  that  It  might  be.  And  again. 
In  applying  the  law  to  the  facts  he  empha- 
sized this  view  by  telling  them  If  they  found 
from  the  evidence  that  deceased  made  an 
assault  upon  defendant  which  produced  pain, 
and  that  snch  assault.  In  connection  with  all 
the  otiier '  facts  and  circumstances  in  evi- 
dence, was  capable  of  creating  in  the  mind 
of  a  person  of  ordinary  temper  such  a  de- 
gree of  anger,  etc.,  as  would  render  the  mind 
Incapable  of  cool  reflection,  and  that  same 
did  create  in  the  mind  of  defendant  snch 
condition,  that  the  same  might  constitute 
adequate  cause  in  the  opinion  of  the  Jury; 
thus  leaving  it  optional  with  the  Jnry,  after 
they  had  found  all  of  the  other  conditions  to 
exist  in  the  mind  of  defendant.  If  tbey  found 
that  a  blow  was  inflicted  on  bim  by  deceased 
which  caused  pain,  to  find,  as  they  might  see 
fit,  whether  or  not  the  blow  so  Inflicted  was 
adequate  cause.  This,  as  we  understand  it, 
IB  directly  in  the  face  of  the  statute,  which 
does  not  leave  it  optional  with  the  Jury 
when  they  find  that  a  blow  was  inflicted 
which  caused  pain,  and  In  tliat  connection 
finding  all  the  other  elements,  to  then  de- 
termine whether  or  not,  in  their  opinion,  such 
assault  was  adequate  cause.  If  appellant 
was  entitled  to  a  charge  on  manalaughto' 
at  all,  be  wai  entitled  to  an  afflrmatlTe 

Digitized  by  Google 


Tex.) 


OONNKLL  T.  8TAm 


621 


chaise  on  that  anbject  tnliy  and  fairly  pre- 
senting his  defense.  The  charge.  In  question, 
however,  In  oar  Jndgment,  was  calculated  to 
cut  him  off  from  his  defense  of  manslaughter 
altogether,  inasmuch  as  it  left  It  to  the  Jury 
to  decide  whether  or  not  a  cause  denominat- 
ed as  adequate  cause  by  the  statute  was  in 
fact  adequate  cause.  The  Jury  that  tried 
thifl  case  evidently  did  not  believe  In  ap- 
pellant's theory  of  self-defense,  and  bla  only 
other  defense  to  the  state's  accusation  was 
manslaughter;  and  this  charge  cited  above, 
which  was  nowhere  else  corrected,  even  If  It 
be  conceded  that  such  a  flagrant  error  could 
be  corrected,  bad  the  effect  to  destroy  that 
defense.  We  have  given  this  question  a  good 
deal  of  thought,  and  we  cannot  let  this 
charge  stand  as  a  precedent.  Nor  can  we 
say  that  It  was  not  calculated  to  Injure  his 
rights.  On  the  contrary,  as  shown  above, 
we  believe  that  It  deprived  him  of  the  de- 
fense of  manslaughter  altogether.  Accord- 
ingly we  hold  that  for  this  error  the  rehear- 
ing must  be  granted,  and  the  judgment  is  re- 
rereed,  and  the  cause  remanded. 

BROOKS,  J.  I  cannot  agree  with  the 
opinion  of  the  majority  of  the  court  on  re- 
hearing. The  following  Is  the  charge  of  the 
court  on  manslangbt^: 

"Sec.  19.  Tbe  next  lower  grade  of  culpa- 
ble homicide  Is  manslaughter.  Manslaughter 
Is  voluntary  homicide,  committed  under  the 
Immediate  Inflnence  of  sudden  passion,  aris- 
ing from  an  adequate  cause,  hut  neither  Jus- 
tified nor  excnsed  by  law.  By  tbe  expres- 
sion *ander  tbe  immediate  Influence  of  sud- 
den passion'  Is  meant:  (1)  Tbe  provocation 
must  arise  at  the  time  of  the  commission  of 
the  offense,  and  that  the  passion  Is  not  the 
result  of  a  former  provocation.  (2)  The  act 
inuat  be  directly  caused  by  the  passion  aris- 
ing out  of  the  provocation.  It  Is  not  enough 
ttiat  the  mind  Is  merely  agitated  by  the  pas- 
sion arising  from  some  other  provocation,  or 
a  provocation  given  by  some  other  person 
than  the  party  killed.  (S)  The  pasEion  in- 
tended is  either  of  the  emotions  of  the  mind 
known  as  anger,  rage,  sodden  resentment,  or 
terror,  rendering  it  Incapable  of  cool  reflec- 
tion. (4)  By  the  expression  'adequate  cause' 
Is  meant  such  as  would  commonly  produce 
a  degree  of  anger,  rage,  resentment,  or  ter- 
ror In  a  person  of  ordinary  temper  sufficient 
to  render  the  mind  incapable  of  cool  reflec- 
tion. An  assanlt  and  battery  causing  pain 
would  or  might  constitute  adequate  cause,  or 
the  existence  of  any  other  circumstance  or 
condition  which  is  capable  of  creating  and 
does  create  sudden  passion,  such  as  anger, 
rage,  sudden  resentment,  or  terror,  rendering 
the  mind  incapable  of  cool  reflection,  is  ade- 
quate cause.  And  where  several  of  such 
circumstances  might  be  found  to  exist, 
though  no  one  of  them  might  be  sufficient, 
yet  all  taken  and  considered  together  might, 
In  tbe  opinion  of  the  Jury,  be  sufficient  to 
create  In  the  mlzid  of  the  party  killing  tbe 


above  condition  of  sudden  ai^Eer,  rage,  or 
terror,  rendering  it  IncsjHible  of  cool  reOec- 
tion. 

"Sec.  20,  In  (»der  to  reduce  a  voluntary 
homicide  to  the  grade  of  manslaughtor,  it  la . 
necessary  not  only  that  adequate  cause  ex- 
isted to  produce  the  state  of  mind  referred 
to— that  Is  of  anger,  rage,  sudden  resentment, 
or  toTor,  sufficient  to  render  it  incapable  of 
cool  reflection— but  also  that  such  state  of 
mind  did  actually  exist  at  the  time  of  the 
commission  of  the  offense. 
"Sec.  21.  Although  tbe  law  provides  that 
I  the  provocation  causing  tbe  sndden  passion 
I  must  arise  at  the  time  of  the  killing,  It  Is 
I  your  duty.  In  determining  that  adequacy  of 
j  the  provocation  (If  any),  to  consider  In  con- 
'  nectlou  therewith  all  the  fftcts  and  drcum- 
;  stances  in  evidence  In  the  case;  and  If  you- 
;  find  that  by  reason  thereof  the  defendant's 
I  mind  at  the  time  of  the  killing  was  Inca- 
I  pable  of  cool  reflection,  and  that  said  facts 
:  and  circumstances  were  sufficient  to  produce 
i  such  state  of  mind  in  a  person  of  ordinary 
i  temper,  then  the  proof  as  to  the  sufficiency 
of  the  provocation  8atisfic3  the  requirements 
of  tbe  law;  and  so  in  this  case  you  will  con- 
sider all  the  facts  and  drcumstancea  In  evi- 
dence in  determining  the  condition  of  de- 
fendant's mind  at  the  time  of  tbe  alleged 
killing  and  the  adequacy  of  the  cause  (If 
any)  producing  such  condition.   And  In  this 
connection,  you  are  further  charged  that.  If 
you  find  from  tbe  evidence  that  at  tbe  time 
of  the  alleged  difficulty  tlie  deceased,  John 
Oonnell,  bad  made  an  assault  upon  defend- 
ant producing  pain,  and  that  such  assault, 
either  alone  or  considered  in  connection  with 
all  the  other  facta  and  circumstances  in  evi- 
dence, were  capable  of  creating  In  the  mind 
of  a  person  of  ordinary  temper  auch  a  degree 
of  anger,  rage,  audden  resentment,  or  ter- 
ror as  would  render  the  mind  Incapable  of 
cool  reflection,  and  if  you  find  tbe  same  cre- 
ated In  the  mind  of  defendant  such  condi- 
tion at  the  time  of  the  killing,  the  same- 
might  constitute  adequate  cause  In  the  opin- 
ion of  the  Jury. 

"Sec.  22.  Now.  If  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  de- 
fendant, with  a  deadly  weapon,  or  Instrumait 
reasonably  calculated  and  likely  to  produce 
death,  by  the  mode  and  manner  of  Its  use, 
in  a  sudden  transport  of  passion  aroused  by 
adequate  cause,  as  the  same  Is  herein  ex- 
plained, and  not  in  defense  of  himself  against 
an  unlawful  attack  reasonably  producing  a 
rational  fear  or  expectation  of  death  or  se- 
rious bodily  injury,  did  cut  with  a  knife 
and  thereby  kill  John  Connell,  deceased,  as 
charged  in  the  indictment,  yon  will  find  de- 
fendant guilty  of  manslangbter,  and  assess 
his  punishment,"  etc 

The  only  criticism  of  the  charge,  and  the 
point  upon  which  the  case  Is  reversed,  is 
that  porilon  which  reads  as  follows:  "An 
assault  and  battery  causing  pain  would  or 
might  constltate  adequate  cause."  It  is  true- 
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that  the  statute  makes  an  amanlt  and  bat- 
tery causing  pain  or  bloodahed  an  adequate 
cause;  but  does  It  necessarily  follow  tbat 
because  the  court  throngta  inodrertence  put 
tbe  words  "or  might"  In  tlie  long  explicit  and 
accurate  charge,  require  a  reversal  of  the 
case  by  this  court?  If  so,  article  723,  Code 
Cr.  Proc.,  upon  which  prevlons  errors  of  trial 
courts  bare  been  held  harmless,  becomes, 
under  the  present  ruling,  a  nullity.  I  deem 
tt  unnecessary  to  cite  various  cases  where 
more  glaring  errors  were  committed  in  tbe 
charge  than  here  auggeated.  In  which  the 
majctrity  of  this  court  have  held  the  errors 
barmleas  In  tbe  light  of  article  723.  It  will 
be  seen  from  a  casual  fnspectkio  of  tbe 
charge  above  copied  that  the  learned  Judge 
authorized  the  Jury  to  consider  the  blow  in 
connection  with  all  the  other  circumstances 
In  passing  upcm  whether  defendant's  mind 
was  laboring  under  such  a  degree  of  anger, 
rage,  or  terror  as  to  render  it  Incapable  of 
cool  reflection,  and  that  while  so  laboring  he 
slew  deceased.  I  think  the  construction 
placed  upon  the  charge  is  hypercritical.  This 
court.  In  the  original  opinion,  held  such  error 
harmless  and  no  reason  is  suggested  why  the 
original  opinion  should  not  still  prevail.  All 
of  the  authorities  cited  by  the  majority  to 
support  the  present  position  on  rehearing 
were  rendered  prior  to  the  passage  of  ar- 
ticle 728,  Code  Cr.  Proc,  with  the  exception 
of  Wartban  v.  State  (Tex.  Cr.  App.)  55  S. 
W.  C6.  In  that  case  appellant's  only  reli- 
ance to  reduce  the  homicide  to  manslaughter 
was  the  blow,  and  the  court  refused  to  charge 
tbe  atatute.  We  held  under  that  state  of 
fact  that  we  could  not  say  it  was  not  Inju- 
rious. But  here  the  court  charges  the  stat- 
ute, adding  the  words  "or  might"  Can  It  be 
seriously  Insisted  that  this  mere  Inadvert- 
ence should  cause  a  reversal  under  article 
723,  Code  Cr.  Proc?  I  think  not  The  origi- 
nal opinion  affirmed  the  Judgment  on  the 
proposition  that  appellant  was  guilty  of 
murder  in  the  second  degree.  Tbe  evidence 
amply  warrants  that  verdict,  and  does  not 
to  my  mind,  suggest  manslaught^  at  all, 
since  the  evidence  clearly  Indicates  a  con- 
spiracy on  tbe  part  of  appellant  to  kilt  his 
father.  If  this  be  true,  any  error  in  the 
charge  on  manslaughter  would  be  harmless. 
So  believing,  I  cannot  agree  with  the  opin- 
loB  of  tbe  majwlly. 


MeL£OD  r.  8TATB. 

(Court  of  Grlminal  Appeals  of  Texas.  March 

18. 1003.) 

PBRJURT— MATERIALITY  OF  TESTIMONY— CON- 
TINUANCE—ADMISSIBILITY  OP  EVIDENCE- 
PROG  P— ELECTION  BETWEEN  ASSIONMENTS 
—IN  8TRUCTI0NS— APPEAL. 

1.  Where  one  of  the  witnesses  for  whose  ab- 
sence a  contiiiuance  was  Koii^bt  tentiSed  at  the 
trial,  and  others  ^vere  presoiit,  anil  would  have 
testifiod  to  the  same  facts  as  some  of  the  other 
absent  wittiu-uscii,  and  tbe  testimony  of  stUl 


other  abseat  witnesses  would  have  been  merely 
cumulative,  the  court  did  not  err  in  refusing 
the  coatinuance. 

2.  Defendant  was  prosecuted  for  perjurr  pred- 
icated on  his  testimony,  in  a  cItU  suit  on  a 
liquor  dealer's  bond,  that  while  he  bad  procured 
a  license,  and  given  the  bond  for  the  use  of 
another  hi  carrj-ing  on  the  business,  the  license 
bad  at  a  certam  date  been  transferred  to  an- 
other town,  and  that  if  the  business  had  since 
that  date  been  resumed  at  the  original  place 
It  had  been  without  bis  knowledge  and  consent 
and  the  license  had  been  taken  claudestioely. 
Held,  that  the  application,  license,  and  bond, 
all  being  in  defendant's  name,  were  admisible 
to  show  his  connection  with  tbe  dvil  litigation. 

3.  It  was  not  necessary  to  show  that  the  par- 
ties niuulns  the  business  were  defendant's 
agents,  as  the  main  contention  in  the  civil  suit 
was  whether  the  business  had  been  ressmed 
with  defendant's  knowledge  and  consent 

4.  It  was  not  necessary  to  prove  that  the  par- 
ties resuming  tbe  badness  were  the  agents  of 
the  one  for  whose  use  defendant  had  ptocnred 
tbe  license. 

6.  Where  the  bill  of  exceptions  falls  to  show 
how  or  wherein  the  court  erred  in  refusing  an 
instruction  not  to  consider  certain  argiuuent  of 
the  state's  counsel,  and  it  is  not  certified  that  he 
made  such  argument,  the  ruling  will  not  be  re- 
viewed. 

6.  Under  an  iodlctment  assigning  varioos 
statements  aa  perjury,  the  court  is  not  compelled 
to  elect  between  the  different  assignments, 
where  they  are  based  on  the  same  testimony. 

7.  In  a  prosecution  for  perjury  predicated  on 
defendant's  testimony  in  a  dvU  suit  on  a  liqnor 
dealer's  bond  that  while  he  had  procured  a 
license,  and  ^ven  the  bond  for  tbe  use*  of  an- 
other in  carrying  on  the  business,  the  license 
bnd  at  a  certain  date  been  transferred  to  an- 
other town,  and  that  if  the  business  had  since 
that  date  been  resumed  at  tbe  original  place  it 
bnd  been  without  his  knowledge  and  consent 
and  the  license  had  been  taken  ctandestlnety,  it 
was  shown  that  a  witness  bad  made  a  written 
lease  for  the  premises  In  defendant's  name  and 
with  bis  aiiproval,  that  he  had  obtained  the 
tirst  cask  of  lieer  from  a  saloon  owned  by  de- 
fendant and  managed  by  another,  and  that  be 
had  turned  over  one-half  of  the  profits  to  de- 
fendant and  his  manager.  HM,  that  this  ren- 
dered admissible  the  testimony  of  the  witness 
that  he  had  gotten  his  beer  from  defendant's 
saloon. 

6.  It  was  further  shown  that  the  license  Is- 
sued to  defendant  was  tacked  ap  in  the  saloon, 
and  that  defendant  had  tbe  lease  to  the  prem- 
ises in  his  possession  at  the  time  the  business 
was  carried  on  by  various  persons.  BM,  that 
this  rendered  admissible  testimony  aa  to  the 
couduct  of  these  persons,  and  that  the  beer 
tliey  sold  was  procured  from  defendant's  saloon. 

9.  An  atiidnvit  by  defendant  that  he  had  lost 
the  license  was  admissible,  ss  tending  to  show 
that  thu  saloon  was  operated  br  his  authority. 

10.  The  affldarit  of  defendant  that  he  bad  lost 
the  license,  and  tbe  evidence  as  to  Uie  sates  and 
defendant's  ronnection  therewith  prior  to  the 
alleged  transfer  of  the  license  and  after  the 
time  covered  by  the  testimony  on  which  the 
proficcution  was  based,  could  only  be  considered 
as  tending  to  show  tbe  falsity  of  defendants 
statemt^Qts  that  he  had  no  knowledge  of  the 
roKumption  of  business  and  had  not  consented 
thereto. 

11.  In  a  prosecution  for  perjury,  the  court  did 
not  err  in  permitting  the  prosecution  to  ask  • 
witness  for  the  defense,  who  was  n  gambler, 
what  bis  oocupntiun  was. 

12.  Error  in  styling  the  canse  as  "2,275"  In- 
stead of  "2,475"  in  the  charge  is  harmlessL 

13.  Where  defendant  admitted  on  cross-ezMtt- 
instion  that  be  had  written  certain  letters  which 
had  his  card  on  the  envflope  and  bore  the  reg- 
ular pos-tniarfcs,  the  court  did  not  err  In  per- 
mitting the  witness  who  bad  received  tbe  letters 
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to  ld«Dti^  tbem,  trm  thoagh  he  ww  not  ta* 
miliar  with  defendant's  slgnatare. 

On  Rehearing. 

14.  The  main  defense  to  an  action  on  s  liquor 
dealer's  bond  was  that,  while  defendant  had 
procured  a  license  and  given  the  bond  for  the 
nse  of  another  in  carrying  on  the  business,  the 
license  had  at  a  certain  date  been  transferred 
to  another  town,  and  that  if  the  busineBs  had 
since  that  date  been  resumed  at  the  original 
place  It  had  been  without  his  knowledge  and  ! 
coDsont,  and  the  license  had  been  taken  clan- 
destinely. 'Held,  that  this  defense  made  it  ma- 
terial to  show  tbat  the  busineaa  had  been  re- 
sumed with  defendant's  knowledge  and  consent,  I 
and  that  he  was  in  fact  interested  In  it,  and  ' 
hence  a  pmaecatlon  for  perjury  was  properly 
predicated  on  the  false  statements  bj  defend- 
ant to  the  effcet  that  he  had  no  knoirieoge  of  the 
basinesB. 

Appeal  from  District  Court,  BSnth  Comi^; 
W.  J.  Oxford,  Judge. 

J.  t.  McLeod  was  conricted  of  perjury,  and 
appeala.  Affirmed. 

Nugent  ft  Fannin,  Moroney,  LoTe  &  Simp- 
son, and  W.  M.  TValton,  for  appellant  Lee 
Riddle,  Dlst  Atty.,  and  Howard  Uartln, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjary,  and  hla  panlahment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
two  years. 

Appellant  filed  a  motion  to  quash  the  In- 
dictment, urging  varioufl  objections.  We 
have  carefully  reviewed  all  of  the  objec- 
tlonfi,  and,  In  onr  opinion,  none  of  them  are 
well  taken.   The  indictment  Is  good. 

Appellant  filed  an  application  for  continu- 
ance for  want  of  the  testimony  of  Will  Tuck- 
er, Tom  Holman.  Henry  Thornton,  Alt  Pear- 
cy.  and  John  Davis,  alleged  to  reside  In  Kratb 
county;  Tom  Faucett,  a  resident  of  Bastrop 
county;  and  also  Buck  Parfeer  and  John 
Morfran,  residents  of  Comancbe  county.  The 
court  attaches  the  following  explanation  to 
the  bill:  **That  the  process  was  attached  to 
the  ^plication  as  stated,  and  showed  the 
facts  as  stated,  except  as  to  Pefln:y,  who  bad 
not  been  subpoenaed;  and,  further,  Tom  Hol- 
man was  present  and  testified  and  Jim  White 
also  testified  to  same  focts,  and  the  witness 
Johu  Davis"  testimony  would  have  been  cu- 
mulative mer^y;  the  witness  Gallagher  tes- 
tilled  to  the  facts  defendant  expected  to 
prove  by  Faucett;  the  witnesses  Thornton, 
Buck  Parker,  and  Tucker  were  all  present 
at  the  trial,  and  were  not  ptit  on  the  stand  by 
defendant."  We  think  this  explanation  dis- 
poses of  the  matter,  and  the  court  did  not 
err  in  refusing  to  grant  the  application  for 
continuance.  In  addition,  Parker,  Tucker, 
and  Thornton  would  have  testlfled  to  same 
facts  as  absent  witnesses,  but  were  not  in- 
troduced, though  present 

Bin  Ko.  5  complains  that  the  court  erred 
in  refusing  tbe  following;  requested  charge: 
"Tou  are  Instructed  to  find  a  verdict  for  de- 
fendant—first, the  issue  as  shown  from  the 
evidence  in  tbe  cause  in  which  tbe  perjury 
was  aMigned  Is  pnely  a  qnestlon  of  law; 


second,  that  defendant's  statements  under  ail 
of  the  issues  Involved  in  cause  No  2,475  be* 
came  immaterial;  third,  tbe  evidence  Is  lo- 
suffldent  to  support  a  verdict  of  guilty." 
Believing  the  evidence  is  sufficient  ^o  sup* 
port  the  verdict,  and  that  the  charge  of  tlie 
court  presented  the  law  applicable  to  the 
fucts,  tbe  court  did  not  err  in  refusing  the 
special  charge. 

Bill  No.  e  complains  of  the  court's  refusal 
to  give  tbe  following  special  charge:  "Yon 
are  instructed  that  you  cannot  consider  af> 
I  fidavit  of  defendant  except  in  paasing  on  the 
credibility  of  defendant  «■  a  wltnen.**  la 
tbls  there  was  no  error. 

The  seventh  bill  complains  of  the  refosal 
of  the  following  charge:  "Yon  cannot  conrid- 
er  the  bond,  license,  or  application  for  Uo»ae' 
in  determining  whether  or  not  Tom  Blaaen- 
game  or  Charlie  Arthur  were  the  a^nts:  in 
fact  of  defendant  and  In  passing  upon  d» 
fendanf  s  guilt  or  innocence  you  cannot  con- 
alder  the  same."  The  license  and  appliea' 
tlon  for  license  and  bond  were  admissible  in 
evidence  to  show  the  connection  of  appellant 
with  tbe  civil  litigation.  We  do  not  think 
the  court  was  required  to  instruct  the  Jnqy 
that  the  same  would  not  prove  agency  on 
the  part  of  Blasen^me  and  Arthur. 

He  also  requested  this  charpe,  which  was 
refused:  "The  agent  cannot  delegate  author- 
ity to  another  person  without  the  consent  of 
his  principal,  and  that  the  fact  of  the  agen- 
cy of  Tom  Blasengnrae  and  Charlie  Arthur 
being  the  agents  of  J.  I.  McLeod  must  be 
proven  by  two  credible  witnesses,  or  one 
credible  witness  strongly  corroborated  by 
other  testimony  outside  of  acts  and  declara- 
tions of  parties  not  antborlzed  by  defendant 
to  act,  and  the  corroboration  necessary  is 
such  as  goes  back  to  the  gist  of  the  contract 
of  agency  as  to  each  agent  and  unless  yon 
so  find  beyond  a  reasonable  doubt  you  can- 
not convict  defendant"  This  special  charge, 
so  far  as  applicable,  was  given  in  the  main 
charge  of  the  court 

Appellant  also  requested  the  following 
charge:  'Ton  are  further  instructed  that,  al- 
though yon  believe  beyond  a  reasonable 
doubt  that  George  Boucher  was  the  agent  of 
McLeod,  you  cannot  convict  defendant,  be- 
cause George  Boucher,  as  a  matter  of  law, 
had  no  right  to  delegate  his  authority  to  Tom 
Blasengame  without  the  express  consent  of 
J.  I.  McL^."  The  evidence  shows  that 
appellant  was  sued  on  a  liquor  dealer's  bond, 
which  he  bad  signed  with  others  as  sureties. 
He  pleaded  and  testified  that  at  the  time  beer 
was  being  sold  be  was  not  In  fact  Interested 
in  tbe  business;  that  he  merely  loaned  to 
George  Boucher  his  name;  that  the  business 
was  run  in  his  name,  but  as  a  matter  of  fact 
be  bad  no  Interest  In  It  This  could  not  be 
any  defense  in  law  to  that  suit,  even  conced- 
ing Its  truthfulness,  since  one  cannot  sign 
an  obligation  to  the  state  or  a  private  party, 
and  then  shift  liability  by  claiming  that  be 
loaned  his  name  to  anothw  party  as  an  ac- 
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eommodatlon.  We  do  not  think  the  evidence 
raised  tbe  Issue,  or  that  tbe  law  authorized 
the  glTlDg  of  the  charge  requested. 

Appellant  also  requested  tbe  following 
charge:  ^ou  are  Instructed  not  to  consider 
the  following  argument  of  the  state's  coun- 
sel Riddle  that  he  took  out  license  on  the 
Ist  of  April,  1901,  and  took  a  receipt  from 
Jno.  Frey  for  his  tax  receipt,  and  that  they 
nm  without  license  until  the  Dublin  Re- 
tmton."  The  court  refused  this  Instruction. 
There  Is  nothing  In  the  bill  showing  how  or 
wherein  this  was  error.  It  Is  not  certified 
that  the  attorney  made  such  argument,  and, 
if  he  did  not,  certainly  it  was  not  error  to 
refuse  the  charge  requested.  The  thirteenth 
bin  refers  to  similar  matter,  and  no  error  is 
made  to  appear. 

Tbe  fourteenth  bill  complains  that  tbe 
court  should  have  elected  between  the  differ- 
ent assignments  of  perjury  allied,  because 
each  separate  assignment  constitutes  a  dis- 
tinct substantlTe  offense  under  law,  upon  ei- 
ther of  which  defendant  might  be  tried  and 
convicted  under  the  holding  of  this  court. 
There  was  no  error  In  this.  An  indictment 
can  allege  various  statements  as  perjury,  and 
the  proof  meeting  either,  provided  tbe  same 
would  be  a  proper  predicate  for  perjury, 
would  be  sufficient  The  court  Is  not  compel- 
led to  elect,  where  matter  upon  which  per- 
jury Is  assigned  grows  out  of  the  same  tes- 
timony. 

Bill  No.  IB  covers  several  pages  of  the  tran- 
script, and  complains  that  tbe  court  permit- 
ted the  introduction  of  the  testimony  of 
Tom  Blasengame.  to  which  bill  the  court  ap- 
pends tbe  following  explanation:  "This  wit- 
ness also  testified  that  he  made  a  rent  con- 
tract for  a  house  to  do  tbe  malt-Uquor  busi- 
ness in  at  Victor,  in  writing,  and  In  tbe  name 
of  J.  I.  McLeod,  before  he  opened  this  busi- 
ness, and  that  he  thereafter  showed  It  to 
McLeod  and  McLeod  said  it  was  all  right 
And  in  this  connection  said  rent  contract 
which  is  In  the  statement  of  facts,  was  ex- 
hibited In  evidence,  which  was  signed  J.  I. 
McLeod,  by  W.  T.  Blasengame.  He  also  tes- 
tified that  be  got  bis  first  cask  of  beer  at 
tbe  Corner  Saloon  in  Dublin.  He  started  the 
Victor  business  with  that  and  that  there- 
after he  continually  got  It  at  said  place,  and 
sent  the  empty  bottles  back  to  said  house, 
and  sent  one-half  of  profits  In  money  to  said 
house,  and  that  McLeod  and  Boucher  both 
worked  In  said  house,  and  that  the  sign  over 
said  house  was,  'Corner  Saloon.  J.  I.  Mc- 
Leod, Proprietor;  O.  W.  Boucher,  Manager.' 
It  was  also  shown  by  Ed  Galloway  that  he 
carried  said  bottles  and  profits  for  Blasen- 
game to  said  Comer  Saloon,  and  delivered 
them  sometimes  to  Boucher  and  sometimes 
to  McLeod,  and  that  McLeod  always  said  It 
was  all  right"  This  explanation  renders 
the  testimony  of  Blasengame  admissible, 
who,  according  to  tbe  long  statement  con- 
tained In  the  bill,  testified  about  getting  beei' 
at  said  placsb 


Bill  No.  16  complains  that  the  witness  Gal- 
loway was  permitted  to  testify  that  a  party 
named  Buck  Garey  ran  the  saloon  in  ques- 
tion; that  one  Doggett  ran  it  next  and  wit- 
ness ran  it  about  a  month;  that  it  was  ■ 
beer  saloon;  did  not  notice  tbe  license;  haul- 
ed some  beer  for  Tom  Blasengame;  got  tbe 
beer  at  tbe  Corner  Saloon,  and  defendant  was 
there.  Various  other  matters  are  detailed 
by  tbe  witness.  The  Judge  appends  the  fol- 
lowing explanation  to  the  bUl:  "The  appli- 
cation to  engage  In  business  at  Victor  was 
sworn  to  by  3.  I.  McLeod,  the  license  Issued 
to  him,  and  the  bond  was  made  by  McLeod, 
and  the  license  was  tacked  up  on  tbe  wall  In 
tbe  bouse  where  these  parties  were  running 
tbe  business,  and  the  house  was  rented  by 
McLeod;  that  Is,  the  rent  contract  was  in 
his  name,  and  be  bad  seen  and  ratified  It 
and  really  bad  It  In  his  possession,  at  tbe 
time  these  several  parties  were  running  the 
business  out  there."  This  explanatiou  cer- 
tainly renders  admissible  tbe  acts  and  con- 
duct of  the  parties  in  the  ruuulng  of  the 
saloon,  and  it  was  legitimate  testimony 
against  appellant  golnff  to  show  that  he  own- 
ed said  saloon. 

Bill  No.  17  complains  that  the  court  erred 
lu  permitting  the  state  to  introduce  tbe  affi- 
davit of  appellant  as  to  the  lose  of  tbe  11- 
ceuse  to  sell  malt  liquor  exclusively  at  Vic- 
tor. The  affidavit  la  set  out,  which  shows 
tbe  loss,  and  is  signed  by  J  I.  McLeod.  Ap- 
pellant contends  that  said  affidavit  could 
throw  no  light  on  tbe  question  of  agency  and 
the  renting  of  the  bouse  at  Victor,  and  could 
not  show  who  owned  tbe  business,  and  that, 
these  matters  being  tbe  sole  Inquiry,  tbe  in- 
troduction of  sold  affidavit  could  only  serve 
to  confuse  tbe  minds  of  the  Jury  as  to  tbe 
real  issues  In  tbe  case,  etc.  This  testimony 
was  clearly  admissible.  If  appellant  had  the 
license  and  lost  It.  and  made  affidavit  that 
be  was  the  owner  of  the  license,  and  this  be- 
ing the  license  under  which  said  saloon  was 
ruu,  It  was  certainly  germane,  and  tended 
to  prove  tbe  falsity  of  bis  statement,  where- 
in he  swore  that  he  bad  no  interest  In  the 
Victor  saloon,  and  that  he  did  not  authorize 
any  one  to  run  the  same,  etc  It  was  upon 
this  latter  proposition  that  the  state  pred- 
icated the  perjury  wherein  be  had  sworn  that 
be  did  not  authorize  the  running  of  the  sa- 
loon at  Victor,  did  not  rent  a  bouse  there, 
and  bad  no  interest  in  the  saloon.  This  be- 
ing the  issue,  it  was  germane  for  the  st^te 
to  introduce  the  affidavit  of  appellant  stat- 
ing be  bad  tbe  license,  and  that  same  there- 
tofore had  been  issued  to  him  authorizing 
the  sale  of  beer  at  Victor. 

The  eighteenth  bill  complains  that  tbe 
court  erred  In  permitting  tbe  state  to  Intro- 
duce tbe  alleged  bond  and  application  for  li- 
cense, which  bond  was  signed  by  J.  L  Mc- 
Leod. O.  B.  Maloney,  A.  M.  Maloney,  and  W. 
J.  Wasson.  The  application  for  the  license 
la  signed  by  appellant  Appellant  urges  vari- 
ous obJectloDB  to  the  grammatical  construc- 
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tion  of  the  bond,  out  we  do  not  deem  it  nec- 
essary to  review  them,  boldlng  tbat  none  of 
safd  objectlotu  are  well  taken. 

Bill  No.  19  complains  that  the  state,  on 
cross-examination  of  Tom  Holden,  asked  cer- 
tain qnestlons.  The  court  appends  the  fol- 
lowing explanation  to  the  bill:  "The  district 
attorney  asked  the  witness  what  his  occupa- 
tion bad  been,  and  he  answered  that  of  gam- 
bling and  running  a  gaming  honse."  There 
was  no  error  in  the  questions  asked  or  an- 
swers given. 

Bill  No.  23  complains  of  the  following  por- 
tion of  the  charge  of  the  court:  "Bvldence 
of  acts  of  defendant  McLeod  and  Blasengame 
or  others,  pertaining  to  the  malt  liquor  busi- 
ness at  Victor,  Texas,  prior  to  August  6, 
1901,  if  any  such  has  been  admitted  before 
you,  and  evldeuce  of  acts  of  the  said  Mc- 
Leod, Galloway,  or  others  In  relation  to  said 
malt-Uqnor  business  at  Victor,  Texas,  which 
ucts  happened  or  took  place  after  the  last 
day  of  October,  1901,  if  any  such  acts  have 
been  proved,  and  the  letters  written  by  Mc- 
I^eod  to  Bowen  after  said  date  admitted  be- 
fore you,  and  defendant's  affidavits  as  to  the 
loss  of  the  license  exhibited  in  evidence, 
cannot  be  considered  by  you  for  any  pur- 
pose than  as  the  same  may  tend,  if  It  does 
so  tend,  to  show  the  probability  that  the 
alleged  false  statement  or  statements  as- 
signed in  the  indictment,  and  which  are 
copied  in  this  chaise,  were  In  fact  false,  but 
for  BO  other  purpose."  Appellant  insists  the 
court  erred  In  restricting  said  evidence  to 
tlje  very  purpose  for  which  It  was  not  ad- 
missible; that  If  same  was  admissible  it 
was  only  on  the  credibility  of  the  witness 
McLeod;  that  the  charge  permitted  the  Jury 
to  consider  said  evidence  on  defendant's 
guilt;  tbat  said  evidence  is  Irrelevant  and 
Immaterial,  etc  Tbls  charge  of  the  court 
was  correct 

Bill  No.  24  complains  that  the  court  In  stat- 
ing the  style  of  the  cause  in  his  charge  of 
the  State  of  Texas  v.  J.  I.  McLeod  gave  the 
number  as  2,27A  Instead  of  2,475.  This  con- 
tention is  hypercritical. 

Bill  No.  25  complains  that  witness  Pat 
Bowen  was  permitted  to  identify  some  let- 
ters, the  flret  one  beginning,  "Corner  Sa- 
loon. J.  I.  McLeod,  Proprietor;  G.  W,  Bou- 
cher, Manager.  Dublin,  Texas,  Dec.  27th, 
1901,"  and  signed  by  "George  Boucher." 
The  other  two  letters  are  signed  by  J.  I.  Mc- 
Leod. The  witness  testified  that  he  receiv- 
ed said  letters,  and  the  signatures  resem- 
ble each  other,  and  he  thinks  were  Mc- 
Leod's  signature;  that  at  the  time  said  letters 
were  received  he  owned  the  house  In  Vic- 
tor where  the  saloon  was  situated;  that  wit- 
ness Is  not  acquainted  with  appellant's  hand- 
writing and  never  saw  him  write.  The  state 
was  then  permitted  upon  such  predicate  to 
Introduce  the  letters  in  evidence.  The  court 
appends  the  following  explanation:  "That 
the  envelopes,  with  tfie  card  on  corner,  'Re- 
turn In  ten  days  to  the  Comer  Saloon.  J.  I. 


Mdl^eod,  Proprietor;  a  W.  Boucher,  Bfanager. 
Dublin,  Texas,'  were  also  admitted;  that 
the  letters  and  the  postmark  were  regular  on 
said  envelopes,  and  were  December  27,  1901, 
8  p.  m.;  December  28,  8  p.  m.,  1901;  March 
15,  4  p.  m.,  1902,  respectively;  and  each  en- 
velope had  on  it  a  canceled  postal  stamp; 
and  Bowen  stated  that  he  got  them  out  of 
the  post  office  at  Topaz,  and  defendant  ad- 
mitted on  bis  cross-examination  that  he  wrote 
all  of  said  letters,  the  first  for  Boucher  and 
the  others  for  himself."  This  explanation 
clearly  renders  admissible  the  testimony  of 
said  witness,  regardless  of  whether  he  knew 
the  handwriting  of  appellant 

We  have  carefully  reviewed  all  of  appel- 
lant's assignments  of  error  in  this  voluminous 
record,  and  find  no  merit  In  tbenL  The  Judg- 
ment la  affirmed. 

HSNDfiffiSON,  J.,  absent 

On  Behearlng. 

(June  23,  190l) 

PBR  OtTRIAM.  The  Judgment  was  affirm- 
ed at  a  previous  term  of  this  court,  and  now 
comes  before  us  on  motion  for  rehearing.  Ap- 
pellant Insists  that  the  perjury  was  commit- 
ted on  an  immaterial  lasue,  and  that  this  is  in 
effect  conceded  In  the  following  portldn  of  the 
opinion:  "Appellant  also  requested  the  fol- 
lowing charge:  'You  are  further  instructed 
that,  although  you  believe  beyond  a  reason- 
able doubt  that  George  Boucher  was  the 
agent  of  McLeod,  you  cannot  convict  de- 
fendant, because  George  Boucher,  as  a  mat- 
ter of  law,  had  no  right  to  delegate  his  au- 
thority to  Tom  Blasengame  without  the  ex- 
press consent  of  J.  I.  McLeod.'  The  evidence 
shows  that  appellant  was  sued  on  a  liquor 
dealer's  bond,  which  be  bad  signed  with  oth- 
ers as  sureties.  He  pleaded  and  testified 
that  at  the  time  beer  was  being  sold  he  was 
not  in  fact  Interested  In  the  business;  that 
he  merely  loaned  to  George  Boucher  his 
name;  tbat  the  business  was  run  In  his 
name,  but  as  a  matter  of  fact  he  had  no 
interest  in  It  This  could  not  be  any  defense 
in  law  to  that  suit,  even  conceding  Its  truth- 
fulness, since  one  cannot  sign  an  obligation 
to  the  state  or  a  private  party,  and  then  shift 
liability  by  claiming  that  he  loaned  his  name 
to  another  party  as  an  accommodation.  We 
do  not  think  the  evidence  raised  the  issue 
or  that  the  law  authorized  the  giving  of  the 
charge  requested."  We  did  not  intend  to 
convey  the  Idea  that  In  our  opinion,  the 
perJiU7  was  committed  on  an  Immaterial 
issue.  Testimony  may  be  material,  though 
apparently  collateral,  which  tends  to  solve 
some  disputed  Issue  In  a  case.  We  under- 
stand the  contention  to  be.  In  effect,  that,  al- 
though appellant  gave  the  bond,  procured 
the  license,  and  rented  the  house,  this  was 
done  for  the  use  of  Boucher,  and,  while  ap- 
pellant would  l>e  bound  if  hie  permitted  the 
business  to  be  run  in  his  name  at  Victor, 
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tbAt  h«  Old  not  do  tbia  sfter  tbe  tfth  of 
AuffUBt,  when  a  temporary  transfer  was  made 
of  ttie  llcenae,  etc.,  to  Dublin;  that.  If  the 
buBinesa  waa  operated  afterwarda  at  Victor, 
the  Ucenie  ma  dandeatlnelj'  taken,  and  tbe 
bnsbMBs  -resumed  oyer  at  Victor,  wlthont  hla 
knowledge  or  consent,  and  the  Issue  was 
nharply  drawn  whether  It  was  run,  etc. 
Now,  to  meet  this.  In  that  suit  It  was  com- 
petent and  material  for  tte  state  to  prore 
that  It  was  run  with  his  consent;  In  fact, 
that  It  waa  really  bis  business,  or  ha  was  In* 
terested  In  It.  This  ownership  or  Interest 
was  denied  by  him,  and  It  was  competent 
for  the  state  to  prove  any  facts  that  would 
show  his  knowledge  or  consent;  and  If  the 
facts  showed  that  he  recelred  money,  ship- 
ped beer,  and  spoke  at  the  business  as  his, 
that  would  show  his  knowledge,  and  would 
be  none  the  less  pertinent  because  It  de- 
veloped his  actual  Interest,  and  that  said  par- 
ties were  his  agents,  and  that  he  waa  lntep< 
ested  In  tbe  house  as  lessee.  So  we  believe 
the  perjury  was  predicated  upon  a  material 
Issue  In  the  Case,  to  wit  that  the  buslnesa 
■was  run  at  Victor,  with  appellantfs  knowl- 
edge and  eonsMt,  and  all  testlmimy  that 
'tmded  to  x«DTe  that  Blasengame  and  Ar- 
thur were  agents  of  appellant,  or  that  he 
leaMd  the  house,  was  material. 
The  motion  for  rehearing  Is  oremded. 


BOBIN30N  V.  STATE. 
(Ooort  of  Criminal  Appeals  of  Teocai.  Jane  24, 
1903.) 

mrOXICATINO  liqttorb  -  dnlawfttl  salb  — 

INDIGTIUENT— SUFFICIENCY. 

1.  An  indictment  cbarging  that  defendant  did 
"engage  in,  and  pnrsne  tlie  occupation  of,  aell- 
IniT  splrituons,  -rinons,  and  malt  liquors  and 
medicated  bitters"  in  a  local  option  dtBtrict, 
"without  first  obtaining  a  license  for  the  pur- 
pose of  selling  same,"  etc.,  ia  bad;  it  ehould 
charge  that  defendant  did  "sell  spirituous,  vin- 
ODs,  and  malt  liquors  without  first  having  ob- 
tained a  license,"  etc. 

2.  It  is  not  necessary  to  aver  or  prove  that 
the  defendant  is  selling  on  prescription. 

Henderson,  J.,  dissenting. 

Appeal  from  McLenunn  County  Court;  O, 
B.  Gerald,  Judge. 

Buck  Robinson  was  convicted  of  crime, 
and  appeals.  Reversed, 

Lnd  Williams,  for  appellant  Howard 
Martin.  Asst  Atty.  Oen..  fior  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
pursuing  tbe  occupation  of  a  liquor  dealer  In 
a  local  option  district,  without  procuring  a 
license,  and  bis  punishment  asseesed  at  a 
fine  of  $300.  The  charging  part  of  tbe  in- 
formation is  as  follows:  "That  Buck  Rob- 
inson, In  the  mooty  of  McLennan,  In  tbe 
state  of  Texas,  heretofore  on  tbe  1st  day  of 
June,  A.  D.  1002,  did  then  and  there  tinlaw- 
Cully,  In  Justice  precinct  No.  7  of  said  county, 
after  an  eiectlou  had  been  held  In  said  jus* 
tlee  prednot  of  aald  county,  by  tbe  quali^d 


Yotsn  thereof  In  aceordance  with  law,  to  de- 
termine wbetbOT  or  not  tbe  sals  of  Intoxlea- 
thig  Uquors  should  be  prohibited  In  said  Jus- 
tice precinct,  and  such  election  had  resulted 
In  favor  of  prohibition  In  said  Justice  vt- 
cfnct,  and  tbe  commlsdoiiers'  court  of  said 
coimty  had  duly  made,  pused.  and  entered 
Its  order  declaring  the  result  of  soch  electkin 
and  prohibiting  the  sale  of  Inbalcating  liq- 
uors in  said  Justice  precinct  as  required 
law»  and  had  caused  said  ordn*  to  be  puUirii- 
ed  In  the  manner  and  toem  and  for  tbe 
Iraigtb  of  time  required  by  law,  mgage  In 
and  pursue  the  occupation  of  selling  ^)iritn- 
ons,  vinous,  and  malt  liquors  and  medicated 
bitters  In  quontltlea  of  me  gaUon  or  less,  the 
said  occupation  -being  then  and  thwe  taxable 
and  wu  taxed  by  law*  wlthont  first  <Atalning 
a  license  for  the  purpose  of  selling  same  on 
the  prescription  of  a  regular  practldng  pby- 
tfdan,  and  wltiMnt  first  haTiag  paid  the  tax- 
ea  due  tiie  said  state  and  the  said  eount;: 
and  the  said  Buck  Robinson  not  then  and 
tliere  being  a  druggist  selling  tinctures  ami 
drug  compounds  in  the  {veparation  of  which 
aacb  liquors  and  medicated  bitters  are  usual- 
ly sold  on  preacriptiimB  ot  a  physldan;  and 
tbe  tans  then  and  there  due  by  Um  to  said 
state  upon  said  occupation  amounted  to  two 
hundred  dollars;  and  the  taxes  tiien  aud 
thoe  due  by  him  to  said  county  upon  said 
occupation  amounted  to  one  hundred  dollare; 
the  said  taxes  doe  by  him  to  said  countr 
having  heretofwe  been  duly  levied  by  the 
commlssIODers*  court  of  said  county— against 
the  peace  and  dignity  of  the  state." 

We  hold  that  the  Infotmatton  is  bumffl- 
dent.  We  lay  the  following  down  as  a  cor- 
rect form  of  Information,  applicable  to  Oiv 
facts  of  this  case:  "*  •  *  That  Buck 
Robinson,  In  the  county  of  McLennan,  In  tbe 
state  of  Texas,  heretofore,  on  the  1st  day  of 
June,  A.  D.  1903,  did  then  and  tbwe  unlaw- 
fully. In  Justice  precinct  No.  7  of  said  county, 
after  an  election  bad  been  held  In  aaid  Jus- 
tice prcdnct  of  said  county  by  the  qualified 
voters  thereof  in  aoc«dance  with  taw  to  de- 
termine whether  or  not  the  Bale  of  Intoxica- 
ting liquors  should  be  prohibited  In  said  Jus- 
tice precinct,  and  such  election  had  resnlteii 
in  favor  of  prohibition  In  said  Justice  pre- 
cinct, and  tbe  commissioners*  court  of  said  I 
county  bad  duly  made,  passed,  and  entered  i 
its  order  declaring  tbe  result  of  such  elec-  ! 
tion,  and  prohibiting  the  sale  ot  Intoxicating 
liquors  In  said  Justice  prednct,  as  required 
by  law,  and  had  caused  said  order  to  be  pub 
lisbed  in  the  manner  and  form  and  for  th- 
length  of  time  required  by  law,  sell  splritu- 
oua,  vinous,  and  malt  liquors  without  first 
having  obtained  a  license  for  the  purpose  of 
selling  said  Uquors;  and  without  first  bar- 
ing paid  the  taxes  due  tbe  state  and  county: 
and  the  said  Buck  Robinson  not  tben  and 
tb&e  being  a  druggist;  selling  tinctures  and 
drug  compounds  In  tbe  preparation  of  which 
Buch  liquors  and  medicated  blttors  are  sold 
on  prescription  of  a  physician.  The  sai'! 
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taxn  tben  and  tiim  due  by  blin  to  said 
state  amounted  to  two  hnndred  doUan»  and 
tbe  taxes  ttaen  and  thwe  due  by  him  to  said 
coonty  amounted  to  one  hundred  dollars;  the 
said  taxes  due  by  him  to  aaid  cowity  taavlDg 
hoetofore  been  levied  by  the  commlsslonen^ 
court  ot  said  county— esalnst  the  peace  and 
dignity  of  the  state." 

Of  course,  U  the  prosecntiOQ  Is  for  viola- 
ting the  ooonty  local  option  law,  the  allega- 
tions In  this  form  should  be  changed  to  com- 
ply with  such  state  of  facts.  We  are  ap- 
vrised  of  the  conflict  in  tbe  Tiew's  on  the 
question  of  form  In  prosecution  of  this  cbar- 
Kter,  as  indicated  In  Snearly  v.  State  CTox. 
Cr.  App.)  62  S.  W.  647;  Williamson  v.  State, 
(Tex.  Gr.  App.)  65  S.  W.  668;  Watson  t. 
State  <Tex.  Cr.  Appw)  67  8.  W.  lOL  The 
presiding  Judge  of  this  court  wrote  the  Wat- 
son Case  in  reference,  as  he  undmtood  at 
the  tlme^  to  the  ^ws  of  the  majority  of  tbe 
court  as  to  what  a  valid  indlctmmt  should 
contaUL  But  we  have  carefully  reviewed 
said  decisions,  in  the  light  of  the  statate.  and 
bold  tbat  tbe  form  above  set  out  is  sufficient, 
and  tbe  above  dedalons,  to  tbe  extent  that 
tfaey  conflict  with  tbe  views  ben^n  express- 
ed, are  hereby  ovoruled.  It  will  be  noted 
tbat  article  411a,  Whites  Ann.  Pen.  Code, 
inhibita  the  sale.  Most  stetutes  of  this  char- 
act»  Inhibit  the  occtqiatlon.  Under '  this 
character '  <tf  indlctmrait,  if  <me  sells  at  all 
In  the  inhibited  district  be  is  gvUty  of  a  vio- 
lation of  law,  and  is  subject  to  prosecution 
for  failing  to  pay  tbe  taxes  required  by  law. 
It  follows  from  the  form  above  suggested 
that  it  Is  neither  necessary  to  allege  nor  to 
prove  that  the  party  was  or  waa  not  selling 
on  prescripticuL  To  bold  tbat  the  proof  must 
show  tbat  tbe  party  Is  selling  on  prescription 
in  order  to  mske  out  a  iffosecntlon  would 
neutralize,  nullify,  and  indirectly  vacate  a 
law  held  by  a  majorl^  of  this  court  to  be 
a  valid  snlnlstlng  statute 

Tbe  informatlfm  was  flled  June  27.  1902. 
An  Inspection  of  the  record  shows  that  all 
tbe  evidence  to  the  effect  tbat  the  offense 
was  committed  refa»  to  acta  subsequent  to 
the  filing  of  tbe  Information.  This  alone 
would  require  a  revenuJ.  The  offense  should 
be  proved  to  bave  been  committed  prior  to 
the  filing  of  ttie  information. 

Tbe  Judgment  is  reversed,  and  the  prose- 
cntiom  ordered  dismissed, 

HENDERSON,  J.  (dissenting).  A  majori- 
ty of  the  court  hold  tbat  the  information  Is 
bad,  evidently  on  tbe  ground  tbat  It  alleges 
appellant  pursued  the  occupation  of  selling 
Intoxicating  liquors,  and  tben  proceed  to  lay 
down  what  tbey  conceive  to  be  a  good  infor- 
mation. 1  disagree  with  both  propositions. 
It  appears  to  me  tbat  an  ra:aminatiou  of  the 
act  providing  for  the  sale  of  intoxicating  liq- 
^M»B  in  local  option  territory  and  levying  a 
tax  therefor  shows  an  occupation  tax.  See 
article  6000a.  Bayles'  Bev.  Civ.  St.  (Acta  26th 
Leg.  p.  223,  c.  15Q).   Tbat  portion  of  said 


article  rcOatlng  to  this  matter  is  as  MUnn: 
"And  there  shall  be  collected  from  every 
person,  firm,  corporation  or  assodatlon  ef 
pwsons  for  ev^  separate  CBtablisbment  sell- 
ing such  liquors  or  medicated  bittern  within 
this  state,  located  wltbln  a  county,  eto..  In 
-which  local  option  is  In  force,  the  sum  of 
^00.  provided  the  same  shall  not  be  sold  in 
such  locality  except  upon  prescription,"  ete. 
Article  411a,  White's  Ann.  Fen.  Code,  pro- 
vides tliat  any  person  or  association  of  per- 
sons who  shall  engage  in  tbe  sale  of  a^rltu- 
ous  llqiuHTs,  etc..  without  having  obtained'  a 
license  tberefor,  shall  be  fined,  etc  EVI- 
deqtly  the  tax  is  levied  cm  an  occupatiwi 
and  not  a  mere  sale,  and  the  punishment  la  of 
those  who  engage  In  sach  sales  wbere  license 
is  required.  So,  In  my  Judgment,  there  can 
be  no  question  that  the  tax  Is  levied  <m  tbe 
occupation  ot  selling  liquor  in  local  optltm 
territory,  under  prescription.  But  whether  It 
Is  on  tbe  occupation  or  on  the  mere  sale,  In 
my  view  the  infwmatlon  Is  defective  as  set 
out  in  this  record,  as  also  that  which  has 
been  prescribed  by  a  majority  of  this  court, 
because  It  does  not  allege  tbat  the  sale  T/as 
nnder  prescription,  etc.  Whether  the  tax  Is 
levied  on  tbe  occupation  of  selling,  and  a 
single  sale  is  evidence  of  that  occupation,  or 
U  is  levied  on  tbe  sale  regardless  of  the  oc- 
cupation, lu  either  event  the  buslaera  on 
which  the  tax  la  levied  Is  that  of  selling  un- 
der prescription.  No  other  license  in  local 
option  territory  could  be  procured,  and  any 
other  sale  ot  intoxicating  liquors  than  under 
prescription  would  simply  be  Illegal.  The 
statute  was  never  Intended  to  collect  a  tax 
on  an  illegal  sale,  or  to  punish  a  person  or 
association  of  persons  engaged  In  an  illegiti- 
mate bualneas.  for  which  they  coidd  not  pro- 
cure a  license,  because  they  did  not  procure 
a  license.  T  will  not  pursue  this  discussion 
further,  but  refer  to  my  views  as  heretofore 
expressed  in  Williamson  v.  Stete,  41  Tex.  Cr. 
B.  461.  B5  S.  W.  SOS,  and  Watson  v.  State, 
42  Tex.  Cr.  R.  13,  67  S.  W.  101.  Of  cou<w. 
it  follows,  if  tbe  Information  or  indlctmoit 
must  allege  that  tbe  sale  was  made  or  oc- 
cupation pursued  of  selling  intoxicating 
liquors  under  prescriiitlon,  etc.,  this  fact 
would  have  to  be  proved  in  order  to  author 
ize  a  conviction. 


COLB  V.  STATB. 

(Ooort  of  Crtmiual  Appeals  of  Texas,  June  17, 

i9oa.) 

HOMICIDE  —  JTiaTlFIABLE     HOMICIDE  —  MAN- 
HjAUaHTBR—EVIDBNCB— INSTRUCTIONS. 

1.  A  husband  has  tbe  legal  right  to  the  com- 
,  pflny  and  custody  of  his  wife  and  child,  and  the 
I  n-ife's  father  has  no  authority  to  keep  her  from 

him;  and  if  it  is  necessary  for  the  husband  to 
kill  the  wife's  father  to  prevent  the  tatter's 
killiag  him  or  taking  his  wife  and  child  away 
from  bioi,  and  thus  endangeriDs  him  In  life  or 
serious  Injury,  he  would  be  justified. 

2.  If  a  husband  becomes  iof  uriuted  to  sncb 
an  ext«it  that  hia  mind  Is  iocapabie  ot  cv 
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reflection  by  reason  of  his  wffe'R  father  trying 

to  take  the  wife  and  child  away  from  him,  even 
though  it  1b  not  necessary  to  kill  the  father 
to  prevent  this,  and  the  killing  occurs  simply 
because  of  such  provocation,  It  wonld  be  man- 
ilani^ter  only. 

3.  Refusal  to  charge  on  justifiable  homldde 
and  manslaughter  was  error,  where  there  was 
evidence  tending  to  show  that  the  killing  oc- 
curred by  reason  of  deceased's  trrlng  to  take 
defendant's  (his  aon-ln-law'a)  wife  and  child 
away  from  him,  etc. 

4.  In  a  prosecution  for  homicide,  it  was  error 
to  admit  in  evidence  the  bloody  clothes  of  de- 
ceased,  where  the  shooting  was  admitted,  and 
the  nature  of  the  wound,  its  character,  location, 
and  everything  in  connection  with  it,  were  clear- 
ly proved,  and  the  only  efEect  of  the  clothes 
was  to  influence  the  minds  of  the  jurymen 
against  accused. 

6.  In  a  prosecution  for  homicide,  it  was  error, 
in  attempting  to  show  that  deceased  was  not  in 
his  usual  good  health  and  strength  at  the  time, 
to  admit  conversations  and  expressions  of  opin- 
ion, and  matter  of  that  sort,  occurring  away 
from  accused. 

6.  In  a  prosecution  of  defendant  for  the  mur- 
der of  his  wife's  father,  it  being  set  up  In  de- 
fense that  deceased  was  forcing  the  defendant's 
wife  to  remain  away  from  bim,  and  the  state 
claiming  that  she  was  remaiuing  away  from 
choice,  it  was  error  to  refuse  to  admit  in  evi- 
dence letters  written  by  the  wife  to  defendant 
<lurlng  the  spring  preceding  the  homicide.  In 
which  she  expressed  in  strong  terms  ber  affec- 
tion for  nim  and  her  desire  to  be  with  him. 

7.  Testimony  that  immediately  after  the  shoot- 
ing, and  just  as  he  was  leaving  the  scene  of  the 
homicide,  defendant  stated  to  nis  mother-in-law 
and  Wife  that  be  would  get  somebody  to  come 
as  qniclc  as  he  could,  and  that  within  10  min- 
utes he  met  a  third  person,  and  stated  that  he 
had  shot  deceased,  and  would  he  glad  if  he 
would  go  down  and  get  a  doctor,  and  that  be 
was  going  tfxc  a  doctor  himself,  etc^  was  res 
gestK.  and  Improperly  excluded. 

8.  Testimony  that  defendant  further  told  wit- 
ness, if  he  saw  the  officers  looking  for  him,  to 
tell  them  be  would  return  and  give  himself  up; 
that  afterwards  be  tried  to  go  to  a  certain  town 
-to  surrender,  and  weut  to  a  certain  point,  where 
lie  remained  all  night;  that  he  could  go  no  fur- 
ther that  night,  owing  to  high  water,  etc. — was 
improperly  excluded. 

9.  Testimony  that  as  defendant  was  returning 
to  the  scene  of  the  shooting  shortly  after  he 
Arst  went  away,  his  wife  said  to  her  mother 
(decedent's  wife),  "Run,  mamma,  and  hide; 
be  is  going  to  kill  you,  for  he  said  be  would," 
and  the  mother's  reply,  were  inadmissible. 

Appeal  from  District  Court,  Brown  Coun- 
ty; John  W.  Goodwin,  Judge. 

Sam  Cole  was  convicted  of  crime,  and  ap- 
peals. Reversed. 

I.  J.  Bice,  Cbaa.  Sparks,  and  Woodward 
A  Baker,  (or  appellant  F.  L.  Snodgrass, 
Jenkins  &  McCartney,  and  Howard  Martin, 
Asst  Atty.  OoL,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  In  ti»  second  degree,  and  tils 
punishment  asBeBsed  at  confinement  In  the 
penitentiary  (or  a  term  of  eight  years. 

Tbe  killing  occnrred  In  Coleman  county, 
and  the  trial  took  place  in  Brown  county,  on 
change  of  venue.  The  record  Is  unnecessa- 
rily votnminous.  There  is  a  great  deal  of 
reiteration  In  the  (acts,  and  the  pleadings 

T4.  See  Criminal  Lav.  vol.  U,  Cent.  Dls-  I  891: 
Homiclda,  vol.  id,  CesL  Dls.  i 


and  other  documents  used  on  the  trial  are  re- 
peated In  tbe  transcript  This  conrt  has 
frequently  condemned  tbla  manner  oC  mak- 
ing up  transcripts,  and  there  is  no  apparent 
reason  why  such  tiling  should  occor.  Tbe 
evidence  discloses  <Hie  of  tiioee  sad  pictures 
thrown  on  tbe  canvass,  so  ottea  occnirlng  in 
family  relations.  Appellant  bad  run  away 
with  and  married  tbe  daughter  of  deceased, 
which  very  greatly  angered  deceased  and 
bis  wife,  and  a  great  deal  o(  talk  pro  and 
con  was  indulged  in  consequence  of  this 
marriage.  This  marriage  and  subsequent 
events  brought  a  great  many  nnpleasant 
scenes  and  incidents,  resulting  In  several  par- 
tial estrangements  and  separations  of  ap- 
pellant and  his  wl(e.  It  Is  claimed  by  ap- 
pellant that  these  matters  were  brou^t  about 
by  the  acts  and  conduct  of  deceased  and  bis 
(deceased's)  wife;  that  they  had  forced  these 
separations;  that  deceased  had  driven  appel- 
lant from  his  home  more  than  once,  where 
be  and  his  wife  were  at  different  times  resid- 
ing. It  seems  from  tbe  testimony  that  de- 
ceased was  fitful  and  arbitrary  at  times  In  his 
conduct  towards  appellant,  growing  out  of  the 
fact  that  appellant  was  an  unwelcome  son- 
in-law;  that  be  bad  threatened  his  life  if 
be  undertook  to  carry  his  (appellant's)  wife 
from  tbe  home  of  deceased;  that  for  some 
time  prior  to  the  homicide  tbe  wife  of  ap- 
pellant had  been  at  tbe  home  of  her  father 
(deceased),  and  about  two  months  prior  to 
tbe  tragedy  had  there  given  birth  to  a  child; 
that,  by  tbe  acts  and  conduct  of  deceased 
and  his  wife,  the  wife  of  appellant  was  fit- 
ful in  her  mood,  sometimes  vowing  intense 
love  and  fidelity  to  her  husband  in  her  af- 
fections, and  at  times  siding  with  her  father, 
and  refusing  to  live  with  or  have  anything  to 
do  with  her  husband.  It  is  also  made  to  ap- 
pear that  the  wife  of  appellant  was  afraid  to 
Jive  with  ber  husband,  or  to  go  away  from 
home  with  him,  on  account  of  the  acts,  con- 
duct, and  language  of  ber  father;  that  from 
about  the  time  of  the  birth  of  the  child  nntil 
the  tragedy,  appellant  had  been  with  his 
wife  at  the  borne  of  deceased,  but  be  and 
bis  wife  bad  determined  to  leave  and  live 
to  themselves.  It  was  understood  by  ap- 
pellant and  bis  wife  that  in  that  event  it 
would  be  necessary  to  stealthily  leave  the 
father's  home;  that  the  father  would  not  per- 
mit such  leaving  If  aware  of  It  On  the  day 
of  tbe  killing,  which  was  Sunday,  deceased 
and  bis  wife  bad  driven  away  into  a  pasttire, 
and,  while  they  were  gone,  appellant  and 
bis  wife  decided  to  leave  home,  to  avoid  com- 
plications and  trouble.  To  that  end,  he  hitch- 
ed a  team  to  the  buggy,  and  was  In  tbe 
act  of  driving  away  from  the  premises,  when 
deceased  and  his  wife  suddenly  reappeared. 
Because  of  the  threats  of  deceased,  and  in 
order  to  avoid  being  shot,  appellant  took  the 
gun  of  deceased,  and  had  It  in  tbe  buggy 
with  htm.  This  was  done  because  his  wife 
had  stated  she  was  afraid  to  leave  with  blm. 
for  fear  ber  father  would  kill  bim.  Appel- 
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lADt  teetlfled  tbal;  wlien  bis  fatber-ln-law  and 
mottaer-ln-law  started  away  to  tbe  pasture, 
be  BDggested  to  his  wife  ttiat  It  was  as  good 
an  opportunity  as  they  would  ever  get  to 
leave.  Tbe  wife  made  no  Beply  to  this,  and 
be  o)ntlnued  to  walk  witb  hex  awhile,  and 
■be  began  crying,  and  be  Inquired  the  rea- 
son. She  stated:  "I  am  just  scared  to  death. 
I  am  Just  simply  afraid  to.leave."  Appellant 
replied:  "We  will  Just  have  to  take  tbe 
chances;  you  know  we  will  never  bare  an- 
other minute's  peace  as  long  as  we  stay 
here."  And  after  talking  awhUe,  tbe  wife 
replied:  "I  will  risk  It."  Appellant  burrled 
off  to  the  bam,  and  bitched  the  team  to  tbe 
bui^;  and,  when  he  came  hack  to  tbe 
house  for  his  wife,  she  had  made  no  prep- 
aratton  to  leave.  He  said  to  her,  "For  Gkid's 
sake,  get  ready  as  soon  as  yon  can.**  She 
jumped  up  then  and  ran  Into  tbe  little  room, 
where  appellant  had  a  grip.  He  ran  In  and 
put  some  cIotbeB  In  the  grip,  ran  and  threw 
it  in  tbe  buggy,  and  came  ha<^  His  wife 
remarked  to  him,  "Sam,  I  am  Just  dmply 
afraid  to  go."  He  said.  "We  will  Just  have 
to  take  our  chances."  She  replied,  "I  am 
afraid  papa  will  overtake  us  and  kill  you." 
Appellant  replied,  "I  am  going  to  take  tbe 
gun,"  and  got  the  gon  and  set  It  in  the  buggy, 
wliile  sbe  was  getting  some  of  the  baby's 
clothes  out  of  the  closet  Just  as  they  were 
getUug  in  the  buggy,  tbej  looked  around, 
and  discovered  deceased  and  his  wife  ap- 
Iffoaching.  They  were  about  25  feet  distant, 
and,  while  appellant  and  his  wife  were  get- 
ting in  the  buggy,  deceased  and  bis  wife 
drove  up.  Mrs.  Hudson  remarked,  **WeII, 
where  do  you  all  think  you  are  goli^T*  Ap- 
pellant replied,  "We  are  going  up  to  the 
cove."  Deceased  said,  "I  don't  know  whether 
you  are  or  not"  Deceased  and  bis  wife 
Jumped  out  of  th^  buggy,  and  started  to- 
ward appellant  and  bis  wife.  Then  came  a 
scuffle  between  Mrs.  Hudson,  appellant's  wife, 
and  appellant,  over  the  gun.  Appellant  was 
holding  the  baby,  and  when  the  scuffle  began 
be  laid  it  down  as  QTdcfc  as  he  could  and 
grabbed  tbe  gun.  Deceased  by  tbls  time  was 
right  up  behind  bis  wife,  grabbing  at  tbe 
run;  and  appellant  said,  "For  God's  sakei, 
don't  do  ttiati  stop!  stopr*  Deceased  con- 
tinued grabbing  the  gun,  and  appellant  Jerked 
It  loose  from  bis  wife  and  Hrs.  Hudson,  and 
shot  The  horses  broke  to  run  In  a  northerly 
direction,  and  appellant  finally  succeeded  to 
stoppii^  them.  His  wife  then  got  out,  and 
started  back  towards  where  deceased  and 
wife  were.  Deceased  continued  approaching 
appellant  and  came  a  few  steps,  and  turned 
and  went  tbe  other  way;  and,  after  going 
four  or  five  steps,  tomed  around,  facing  ap- 
pellant and  started  back  towards  him,  and, 
afta  taking  two  st^,  threw  his  hands  to 
bis  breast  and  sank  down.  Mrs.  Hudson  re- 
marked to  appellant  "7ou  have  shot  my 
husband,"  aud  he  replied,  "Mrs.  Hudson,  you 
know  I  had  to  do  It**  Appellant  drove  a 
short  distance  up  the  hill,  turned  around,  and 
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went  back  to  bis  wife,  and  requested  her  to 
go  with  him.  Mrs.  Hudson  spoke  up,  and 
said,  "Don't  take  her  off."  Aiq^Uaut  re- 
plied, "Mrs.  Hudscm.  I  bate  to  leave  her." 
And  she  said,  "Tou  are  not  going  to  take  her 
off."  Appellant's  wife  said,  "Sam,  I  hate  to 
leave;"  and  appellant  replied,  "Well,  I  won't 
take  you  then.  I  will  get  somebody  to  come 
Just  as  quick  as  I  can"— and  turned  and 
^ve  off.  Deceased  was  a  man  weighing 
some  170  or  180  pounds,  about  45  years  of 
age— a  stout  healthy,  robust  man,  except 
perhaps,  he  had  been  suffering  a  Uttle  while 
before  bis  death  from  an  Injury  received 
Horn  the  kick  of  a  horse.  Appellant  weighed 
from  116  to  125  pounds,  and  was  not  a 
healthy  or  vigorous  man.  It  would  be  tm- 
necessary  to  go  Into  a  detailed  statement  of 
all  tbe  troubles,  criminations,  and  recrimina- 
tions and  threats  testified  as  having  been 
made  by  deceased  against  appellant;  and 
the  numerous  troubles  that  were  brought 
about  by  reason  of  these  facta  between  ap- 
pellant and  his  wife.  It  is  evident  that  his 
married  Hfe  had  not  been  strewn  wltii  roses. 
The  state  met  this  view  of  the  case  by  show- 
ing that  on  occasions  deceased  had  assisted 
appellant  financially  and  otherwise,  and  had 
manifested  evidences  of  kindness.  These 
matters  pro  and  con  were  spaanodlc  and  at 
Interrals.  There  Is  no  question  upon  either 
side  of  the  fact  that  appellant  and  his  wife 
thought  It  incumbent  upon  them  to  stealthily 
leave  the  home  of  deceased  for  fear  of  se- 
rious troubles  If  appellant  undertook  to  carry 
his  wife  away. 

The  court  gave  a  charge  on  manslaughter, 
which  was  rather  stereotyped  In  form,  in 
which  be  Infwmed  tbe  Jury,  in  general  lan- 
guage, that  they  might  look  to  all  the  facts 
and  drcumstances  occurring  between  the 
parties,  to  order  to  determtoe  the  conditkm 
of  appelbinf  s  mind  at  the  time  of  the  homi- 
dde,  and,  if  tiiey  believed  from  those  facts 
and  circumstances  that  bis  mind  was  render^ 
ed  Incapable  of  cool  reflection,  appellant  was 
entitled  to  a  verdict  of  manslaughtw.  The 
court  also  gave  a  charge,  in  the  usual  lan- 
guage, on  self-defense,  predicated  upon  the 
theory  that  appellant  may  have  been  aOrald 
of  his  life  or  bodily  Injury  at  the  hands  of 
deceased.  Exceptions  were  reserved  to  the 
general  charge,  and  special  Instructions  re- 
quested to  submit  directly  and  pertlneuUy 
the  Issues  of  self-defense  and  manslaughter, 
as  appellant  claims  were  made  apparent 
from  the  facta  adduced.  In  other  words,  ap- 
pellant's Insistence  along  this  line  was  that. 
In  regard  to  manslaughter,  If  deceased  was 
seeking  to  take  appellant's  wife  and  child 
from  him  to  prevent  him  carrying  them 
away,  and  was  approaching  him  for  that 
purpose,  and  was  In  the  act  of  doing  so,  and 
be  shot  and  killed  to  prevent  this,  it  would 
be  manslaughter.  This  would  be  such  provo- 
cation as  would  require  a  i>ertinent  charge 
on  manslaughter;  and  if  It  was  necessary  to 
prevent  deceased  from  taking  the  wife  and 
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child,  and  %  prerenHng  tbls,  be  iras  In 
danger  of  death  or  serious  hodlly  Injnty, 
then  It  would  be  Just^able  homicide.  The 
same  prbtciples  would  gorern  mider  these 
circumstances  as  In  case  of  Illegal  arrest,  and 
subject  to  the  same  limitations;  and  appel- 
lant would  hare  the  same  right  to  kill  as 
would  his  wife  If  she  were  resisting  the  al- 
leged arrest  or  attempt  to  detain  her.  We 
believe  these  pbascs  of  the  law  should  have 
been  directly  and  pertinently  submitted.  Ap- 
pellant bad  the  legal  right  to  the  company 
and  custody  of  bis  wife  and  child,  and  deceas- 
ed had  no  authority  to  prevent  it  If  It  was 
necessary  to  kill  deceased  in  wder  to  prevent 
deceased  killing  him  or  taking  his  wife  and 
child  from  him,  and  thus  endangering  him  in 
life  or  serious  Injury,  he  would  be  }astifled— 
that  is.  he  could  repel  force  with  force  nntil 
the  attempted  wrong  was  prevented;  and,  If 
this  resulted  In  death  of  deceased,  appellant 
would  be  Justifled,  hut  If  he  was  infuriated 
to  such  an  extent  that  his  mind  was  Incapa- 
ble of  coo!  reflection,  by  reason  of  the  fact 
that  deceased  was  trying  to  take  his  wife 
and  child  from  him,  and  It  was  not  necessary 
to  kill  to  prevent  this,  as  above  stated,  and 
the  killing  occurred  simply  because  of  this 
provocation,  it  would  be  manslaughter.  Be- 
cailtie  of  the  omissions  of  the  charge  In  these 
respects,  and  the  refusal  to  give  the  special 
requested  instructions,  reversible  error  was 
committed.  We  are  not  praacrlbing  form  of 
charge— only  laying  down  the  principle. 

Over  appellant's  objections,  the  bloody 
clothes  of  deceased  were  exhibited  to  the 
Jury.  YaiiouB  objections  were  urged  to  the 
exhibition  of  these  bloody  clothes.  Under 
the  peculiar  facts  of  this  case,  we  believe 
this  should  not  have  occurred.  It  sometimes 
becomes  relevant  testimony  to  admit  the 
clothes  of  a  deceased,  to  explain  the  nature 
of  the  wound  or  some  connecting  fact,  or  to 
assist  In  developing  the  case  In  some  way. 
This  character  of  testimony  has  been  the 
subject  of  many  decisions,  and  usually  It  has 
been  held  tbat  their  admission  was  proper. 
But  in  this  case  there  was  no  necessity  for  it. 
It  explained  no  fact,  and  was  relevant  to  no 
controverted  Issue.  That  deceased  was  shot 
by  appellant  was  an  admitted  fact  The  na- 
ture of  the  wound,  the  character  of  It,  its 
location,  and  everything  In  connection  with 
it,  was  clearly  proved,  and  there  was  no  con- 
troversy about  It.  The  admission  of  the 
blooay  clothes  before  the  Jury  could  serve  no 
purpose,  except  to  Inflame  their  minds  against 
accused.  If  it  was  revclant  to  any  fact,  and 
was  properly  admitted,  the  fact  that  it  may 
have  had  an  injurious  effect  upon  appellant's 
case  would  not  render  its  admission  Improper; 
but  the  exhibition  of  clothes,  like  any  other 
fact  is  admissible,  or  not  as  it  may  or  may 
not  be  pertinent  or  relevant  to  some  Issue  In 
the  <»Be.  These  clothes  could  explain  noth- 
ing, and  the  sole  tendency  was  to  create  prej- 
ndiee. 

Bevoral  witnesaea  were  permitted  to  tes- 


tify that,  some  three  or  fOirr  weeks  prior  to 
the  homicide,  deceased  had  been  kicked  by 
a  horse,  and  that  one  of  hla  ribs  had  been 
apparentiy  knocked  In.  Qay  testified  in  this 
connection  that  he  saw  deceased  a  few  days 
before  hla  death,  and,  as  he  remembered  Us 
appearance,  he  looked  debilitated  from  an  In- 
Jury  received  from  a  horse  throwing  and 
dragging  him,  and  that  he  looked  injnzcd 
physically.  Witness  Uanka  testified  that  a 
few  days  prior  to  the  homicide  he  saw  appel- 
lant and  testified  as  to  his  physical  condi- 
tion, and  the  further  fact  that  he  walked 
"careened  to  one  side,"  and  that  deceaaed 
told  blm  he  had  been  hurt  by  a  horse,  and 
was  afraid  one  of  his  ribs  was  mashed  in. 
Mrs.  Hanks  testified  that  she  had  received  a 
card  some  three  or  four  weeks  prlw  to  her 
father's  death,  In  obedience  to  which  she  went 
to  her  father's  residence;  that  she  saw  her 
father's  side,  and  It  looked  like  a  rib  had  been 
knocked  hi;  that  her  mother  asked  her  to 
come  and  look  at  her  father's  side  while  she 
was  putting  a  bandage  wltii  liniment  on  it; 
that  her  fatho:  complained  of  BUtferlng  vaj 
much  with  his  side.  We  believe  this  testi- 
mony should  have  been  excluded.  These 
were  matters  and  conversations  occurring  be- 
tween parties,  of  a  hearsay  natnre.  Certain- 
ly, if  It  was  relevant  to  prare  the  fact  that 
deceased  was  not  In  bis  usual  health  and 
strength  at  the  time  of  the  homldde,  as  bear- 
ing upon  the  relative  strength  of  the  parties 
to  the  hondolde,  it  could  not  be  fffoved  by 
conversations  and  expressions  of  opinions, 
and  matters  of  that  sort  occurring  between 
the  parties  away  frem  defendant  Perliaps 
it  would  have  been  admissible,  nnder  the  ctr- 
cnmstances,  to  prove,  if  it  was  a  fisct  that 
deceased  was  not  in  bis  nsual  vigorous 
health,  inasmuch  as  the  size,  condition,  health, 
and  relative  strength  of  the  parties  waa  made 
an  Issue  by  some  ot  the  testimony.  But  the 
conversation  and  expressions  of  (q;tlnIon8,  as 
testifled,  to  by  these  parties,  were  not  admis- 
sible. 

It  was  an  Issue  in  the  caae  as  to  whether 
deceased  was  foreing  appellant s  wife  to  re- 
main away  from  lilm.  And  in  this  connec- 
tion, the  Issue  was  injected  as  to  the  affec- 
tions of  appellant's  wife  for  her  husband. 
Defendant's  theory  was  that  she  was  an  af- 
fectionate and  dutiful  wife,  except  when  oth- 
er\(ise  Influenced  by  deceased  and  his  (de- 
ceased's) wife,  and  that  she  was  superin- 
duced to  remain  from  him  by  the  threats 
and  conduct  of  deceased  and  wife.  The 
state's  theory  was  tbat  appellant's  wife  did 
not  love  him.  and  was  remahilng  away  from 
choice,  and  refusing  to  live  with  him.  In 
this  connection,  appellant  offered  three  let- 
ters written  blm  by  bis  wife  during  the 
spring  preceding  the  homicide,  while  he  was 
In  Tom  Green  county  and  his  wife  was  at 
the  residence  of  her  father,  in  which  she  ex- 
pressed in  strong  terms  her  affection  for  her 
husband,  how  much  troubled  she  waa  in  her 
own  mind  and  feelings  about  being  away 
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from  hhn,  and  expressing  the  desire  and  wlsli 
to  come  and  be  wltb  him.  Theee  letters  were 
rejected.  1q  the  attitude  in  which  the  case 
had  been  placed  by  reason  of  the  searching 
investigation  of  these  family  matters,  and 
acts  and  conduct  of  all  the  parties,  and  espe- 
cially of  the  wife  towards  the  husband,  these 
tetters  should  have  been  admitted.  These 
were  strong  facts  and  clrcnnurtances,  or 
might  have  been,  bearing  npon  the  condition 
of  appellant's  mind,  and  would  have  a  strong 
tendency  to  explain,  in  connection  with  the 
Immediate  facts,  why  it  was  he  carried  the 
gun  from  ttie  bouse  to  the  buggy,  and  why  he 
shot  deceased.  If  deceased  was  keeping  his 
wife  from  him,  and  she  was  desiring  to  live 
wltb  him,  and  deceased  was  forcing,  or  un- 
dertaking to  force,  the  separation,  and  keep 
them  apart,  It  would  have  a  strong  tendency 
to  explain  the  condition  of  appellants  mind  at 
the  time  of  the  homicide,  and  his  attendant 
acts  and  conduct 

Immediately  after  tbe  shooting,  appj^Iant 
stated  to  his  mother-in-law  and  wife,  and 
Just  as  he  was  leaving  the  Immediate  scene 
of  the  homicide,  that  he  woold  get  somebody 
to  come  just  as  quick  as  be  could.  Within 
10  minutes  afterwards  be  met  witness  Mask, 
and  remarked  to  him,  "I  shot  Mr.  Hudson 
down  there  awhile  ago,  and  I  would  be  glad 
if  yon  would  go  down  and  get  a  doctor,  and 
see  If  they  need  anything,  and  give  them  as- 
sistance." Appellant  further  remarked  that 
be  was  then  en  route  to  Glen  Cove  to  get  a 
doctor,  and  send  him  to  Mr.  Hudson.  Mask 
promised  to  secure  a  doctor.  This  was  res 
gestee.  Tbere  were  some  further  coaversa- 
dona  between  witness  and  appellant  at  tbe 
time.  This  testimony  was  excluded,  as  also 
further  conversation  with  this  witness  to  the 
effect  that.  If  the  vrltness  saw  tbe  officers 
looking  for  him,  to  tell  them  that  he  would 
return  to  Coleman  and  give  up  as  soon  as  he 
couid  get  to  tilen  Cove,  and  that  Mask  did 
see,  and  so  informed,  a  deputy  sheriff.  And 
he  offered  the  further  fact  tliat  he  tried  to  go 
to  Coleman  to  surrender,  and  was  as  far  in 
that  direction  as  Collier's,  where  be  remained 
all  night;  that  be  could  not  get  nearer  the 
town  of  Coleman  that  night  on  account  of 
tdgh  water;  and  that  he  was  arrested  at  Col- 
lier's tbe  following  morning.  And  he  fur- 
ther proposed  to  prove.  In  this  connection, 
that  after  be  had  been  to  Glen  Cove  he  start- 
ed toward  Coleman  to  surrender.  This  tes- 
timony, on  objection  of  the  state,  was  exclud- 
ed. We  believe  It  should  have  been  admit* 
ted.  There  were  some  matters  apparently 
relied  on  by  the  state  to  show  flight  and  eva- 
sion of  arrest. 

Immediately  after  the  shooting,  appellant 
drove  away,  was  gone  a  short  time,  and  re- 
turned. While  he  was  returning,  the  witness 
Mrs.  Hudson  was  permitted  to  testify  tiiat  he 
came  driving  back  very  rapidly,  and  her 
daughter  said  to  her,  "Kun,  mamma;  run, 
mamma,  and  hide;  he  Is  going  to  kiU  you,  for 
ae  Mid  be  vronld.'*  Wltoeas  relied.  'Thontfi 


he  shoot  my  brabis  out  t^t  herev  I  will  mA 
leave  my  darling  loved  one."  This  conve»> 
eatlon  occurred  between  the  wtfe  of  ai^itf- 
lant  and  his  mother-in-law,  Mrs.  Hudson,  aft- 
er the  homicide,  and  in  his  absence,  and  waa 
clearly  inadmissible. 

Nnmerous  exceptions  were  reserved  to  tte 
argument  and  speeches  of  state's  counsel,  aa 
well  as  to  the  refusal  to  continue  tbe  case.  H 
Is  unnecessary,  under  tbe  disposition  we  bare 
made  of  the  case,  perhaps,  to  go  into  tbeae 
matters;  but,  if  there  were  no  other  reveni- 
ble  errors,  these  would  require  such  actioa 
on  the  part  of  this  court. 

The  Judgmrat  la  reversed,  and  the  cause 
lonaiided. 


TWIGGS  V.  STATE. 
(Ooort  of  Criminal  Appeals  of  Texas.  Jane  lOv 

19U3.) 

PERJURY— BTIDENGE— STATEMENTS  OF  AC- 
CUSED—WAR  NI NQS—N  B  C  ES  SI  T  T— 
EXAMINATION  IN  CHIEF. 

1.  Tha  grand  Jon  were  Investigating  a  caaa 
of  rape  aniiut  a  tolrd  person.  An  attachment 

was  Issued  for  defendant,  and  he  was  carried 

by  the  officers  before  it.  While  tbe  case  was 
being  iovestigated,  a  case  against  defendant 
for  adultery,  and  another  tox  carryiss  a  pistol, 
were  developed. .  Defendant  testified  that  whm 
be  made  hia  appearance  before  tbe  grand  jury 
he  thought  they  were  after  him;  that  no  mem- 
ber of  the  grand  jury  warned  him;  that  lie 
was  trying  to  shield  himself,  and  had  no  idea 
they  were  after  the  third  person.  Held,  on  trial 
for  perjury  before  the  grand  jury,  that  the  te»- 
tiinouy  of  defendant  before  the  grand  jnry  conld 
not  be  used  against  bim. 

2.  On  his  examination  in  chief,  a  witness 
testified  that  his  daughter  was  bom  on  a  cei^ 
tain  day.  'Held  error,  on  farther  exammatian 
in  chief,  to  permit  him,  over  objection,  to  tc»- 
tify  to  entries  made  on  a  slip  of  paper,  on  whi^ 
he  stated  were  written  the  ages  of  his  childxcD, 
and  which  showed  the  dangntw  to  have  faecB 
born  on  tbe  day  testified  to. 

Brooks,  J.,  dissenting. 

Appeal  from  District  Court,  ElUa  Ooanty; 
J.  E.  Dlllard.  Judge. 
Frank  Twiggs  was  convicted  of  crime,  and 

appeals.  Reversed. 

Anderson  &  Anderson,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  There  are  some  10  aa- 
signments  of  perjury  set  out  in  the  indict- 
ment, predicated  upon  the  testimony  of  ap- 
pellant before  tbe  grand  jury.  There  are 
quite  a  number  of  contentions  urged  for  re- 
versal. Without  going  into  these  seriatlin, 
we  are  of  opinion  the  coUTictlfHi  cannot  be 
sustained  on  the  facts. 

The  grand  Jury  were  Investigating  a  eaae 
of  rape  against  Earnest  Stone  upon  Anide 
Heury,  a  girl  under  15  years  of  age.  An 
attachment  was  Issued  for  appellant,  and  he 
was  carried  by  tbe  officers  before  tbe  graiHl 
jury.  They  were  also  investigating  a  eaae 
of  adultery  between  appellant  and  G<ridte 
Henry,  a  sister  of  Annie  Heury,  as  well  as 
anotlier  eaae  against  anKllant  for  cany- 
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lug  a  pistol.  Aa  one  of  tbe  wltneues  Btated. 
while  tbey  were  InTestigatli^;  tlw  cases 
against  Stone  tlie  cases  of  adultery  vitb 
Qoldle  Henry  and  carrying  a  pistol  were 
derdoped  against  appellant.  He  was  next 
to  the  last  witness  before  the  grand  Jury 
on  the  evening  of  January  14th.  The  pistol 
case  against  appellant  and  rape  case  agaloist 
Stone  were  returned  on  the  14th,  and  the 
adultery  case  against  appellant  ou  the  fol- 
lowing day.  the  ISth.  Some  of  the  witnes- 
ses were  not  certain  whether  the  adultery 
case  was  returned  against  appellant  on  that 
evening,  or  on  the  morning  of  the  16th.  The 
assistant  county  attorney,  who  was  before 
the  grand  Jury,  loTestlgatlng  the  matter, 
testified  "ttiat  the  Information  on  which  the 
indictment  was  returned  against  Stone  for 
rape,  and  against  Twiggs  for  carrying  a 
pistol  and  adultery,  grew  out  of  the  same 
investigation."  Appellant  was  not  warned 
In  regard  to  the  evidence  which  formed  the  ^ 
basis  of  this  prosecution.  He  was  "not  i 
told  of  the  matter  under  investigation,  except  j 
as  suggested  by  the  questions  asked  him." 
The  attachment  was  served  upon  appellant 
by  Officer  Forbes,  and  from  that  time  he 
was  either  in  the  charge  of  this  officer,  or 
io  the  grand  Jury  room,  until  after  he  had 
testified  before  that  Ixtdy,  and  immediately 
upon  coming  out  of  the  grand  Jury  room  he 
was  again  talcen  In  charge  by  the  officer, 
and  placed  in  Jail  the  same  evening  on  the 
capias  for  carrying  the  pistol.  Defendant 
testified  tiiat  when  he  made  his  appearance 
before  the  grand  Jury  he  was  excited  very 
much;  that  be  bad  never  been  before  a  grand 
Jury  before,  and  had  never  been  a  witness 
in  his  life;  that  the  second  question  aslced 
him  was  as  to  his  knowledge  of  Goldle  and 
Annie  Heury,  and  this  made  him  believe 
"they  were  after  me,  as  I  knew  I  had  l>een 
guilty  of  some  little  indiscretions  with  Gol- 
dle Heury.  •  •  *  No  meml)er  of  the 
grand  Jury  worned  me  about  the  matter  un- 
der Investigation,  and  I  was  trying  to  shield 
myself,  and  did  not  iiave  any  idea  tbey  were 
after  Stone;  thought  they  were  after  me." 
Perhaps  this  Is  a  sufficient  statement  of  the 
case,  as  a  basis  for  the  decision  of  the  main 
question. 

Where  a  party  Is  under  arrest  for  a  crime, 
his  statements  cannot  be  used  against  him, 
unless  he  has  been  warned  as  required  by 
the  statute.  Where  he  Is  under  arrest  or 
constraint,  or  held  as  a  witness,  and  testi- 
fies about  an  offense  of  which  he  Is  suspect- 
ed, ills  statements  in  regard  to  snch  mat- 
ters cannot  be  used  against  him,  unless 
warned.  Wood  v.  State,  22  Tex.  App.  431, 
3  S.  W.  33G;  Gilder  v.  State,  35  Tex.  Or.  B. 
SCO.  33  S.  W.  887;  Grimsinger  v.  State,  89 
S.  W.  583.  5  Tex.  OL  Rep.  623.  The  tes- 
timony of  appellant  delivered  l^efore  the 
gniiid  Jury,  and  upon  which  this  prosecu- 
tion is  based,  should  have  been  excluded 
when  the  objection  was  raised  on  the  trial. 

The  witness  1^  Heury  testified  for  the 


state,  in  regard  to  the  age  of  Ms  daughter 
Annie,  that  she  was  bom  on  October  25, 
188&  He  was  then,  upon  his  namlnatian 
In  chief,  and  over  appellant's  -objection,  per- 
mitted to  testify  to  certain  entries  made 
upon  a  Blip  of  paper,  on  wliich  be  states 
were  written  the  ages  of  his  children,  and 
which  showed  Aonle  to  have  been  bom  on 
October  25.  18S8.  This  the  Judge  certlfles 
was  read  by  Henry  btfore  appellant  cross- 
examined  him.  This  testimony  should  have 
been  excluded.  It  is  not  evidence  In  chM. 
The  witness  did  not  seem  to  be  uncertain 
in  his  memory  as  to  the  date  of  the  birth 
of  his  child,  and  it  was  not  used  for  the  par- 
pose  of  refreshing  hie  memory,  but  was  used 
as  original  evidence. 

There  are  oth^  matters  which  would  re- 
quire a  reversal,  which  we  deem  unneces- 
sary to  discuss,  in  the  view  we  take  of  the 
case.  The  question  discussed  disposes  of 
the  case. 

The  judgment  Is  revved,  and  the  cause 
remanded. 

BBO0B:s,  J.,  dlaient& 


MARCHAN  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.  June  10, 

1903.) 

HOMICIDB—TRIAIi— WITHDRAWAL  OF  COUNSBL 
— PBIDJUDICE  TO  AOCUSBD— BVIDENCB 
-THREATS  BT  DEFENDANT. 

1.  Where,  after  the  commencement  of  a  crim- 
inal tHal,  one  of  the  counsel  for  accused  with- 
drew from  the  case,  but  accused  was  represent- 
ed by  one  who  asaiated  as  counsel  in  a  previous 
trial,  a  motion  for  a  postponement  because  of 
the  withdrawal  of  the  counsel  was  properly 
denied. 

2.  Where,  on  a  prosecution  for  murder,  a 
witness  testified  that  accused  bad  told  him  the 
day  before  the  killing  that  he  was  going  to  a 
certain  place  the  next  day  for  the  purpose  of 
"Bettlintr'  with  deceased,  it  was  proper  to  ad- 
mit testimony  that,  about  IS  minutes  oefore  the 
killing,  accused  said,  in  an  angry  tone,  "I  will 
kill  him  in  jess  than  10  minutes,"  starting  up 
the  street  as  he  made  the  remark,  and  being  at 
the  time  about  one-half  a  block  from  the  scene 
of  the  crime. 

3.  On  a  prosecution  for  mnrder,  counsel  for 
accused  asked  a  witness  for  accused  If  the 
mother  of  deceased  had  had  a  cODTersatlon  with 
the  witness;  accused's  counsel  stating  tliat  he 
wished  to  prove  that  the  mother  of  deceased 
had  attempted  to  get  the  witness  to  testify 
falsely.  Held,  that  it  was  proper  to  sustain  an 
objection  to  the  qnestiou.  the  mother  not  hav- 
ing been  a  witness,  and  it  not  having  been 
shown  that  she  had  Infliunced  or  endeavored 
to  biflnence  any  witness. 

Appeal  from  District  Court,  Aransas  Coun- 
ty; E,  A.  Stevens,  Judge. 

Dan  Marchan  was  convicted  of  murder 
In  the  flnt  degree,  and  be  appeals.  Affirm- 
ed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 

State. 

BBOOKS,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  Us  pnnlsb- 
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merrt  assessed  at  eoDflaement  In  the  peni- 
tentiary for  life. 

BUI  No.  1  complains  of  the  court  refusing 
to  permit  appellant  to  withdraw  the  an- 
nonncement  of  "Ready,"  and  postpone  the 
case,  because  Jack  Elgin,  Esq.,  who  was  al-  | 
leged  to  be  leading  counsel,  had  withdrawn  | 
from  appellant's  case.   The  bill  shows  that  I 
H.  B.  Bntherland,  Jr.,  Esq.,  an  attorney,  had 
annonnced  "Beady,"  and  started  the  trial  of 
the  canse,  prior  to  the  time  that  said  Elgin 
withdrew  therefrom.  The  explanation  of  the 
trial  court  toathe  bill  shows  that  said  Elgin 
withdrew  from  the  case.   On  the  trial,  ap- 
pellant was  represented  by  said  Sutherland,  ,' 
who  had  assisted  as  counsel  In  the  previous 
trial  of  the  case.   Certainly  there  was  no 
error  in  the  ruling  of  the  court  under  the 
circumstances. 

Bill  No.  2  complains  of  the  following:  j 
The  state  Introduced  James  Witt,  and  he  tes-  | 
tlfled  that  about  10  minutes  before  the  kill- 
ing he  met  defendant  coming  out  of  a  sa- 
loon, and,  as  defendant  came  out  of  the  sa- 
loon, be  (defendant)  made  the  remark,  "I'll 
kUl  him  in  ten  minutes."  Appellant  object- 
ed to  this  testimony  because  the  language 
contained  no  threat  towards  deceased;  be- 
cause defendant  may  have  been  addressing 
some  one  else;  l>ecanse  defendant  may  have 
been  Joking.  Attached  to  the  bill  Is  the  fol- 
lowing qualification:  The  witness  testified 
that  defendant,  some  16  or  20  minutes  before 
he  shot  and  killed  deceased,  in  an  angry 
tone,  said  In  Spanish,  "I'll  kill  him  In  less 
than  ten  minutes,"  and  that  as  defendant 
made  this  remark  he  started  up  the  street, 
and  at  the  time  was  a  lialf  block  from  the 
scene  of  the  homicide;  that  this  testimony 
was  admitted  for  the  reason  that  another 
witness  (Martinez)  had  testified  that  defend- 
ant had  told  him  the  day  before.  In  Oorpus 
Cbristi,  that  he  (defendant)  was  going  to 
Rockport  the  next  day  for  the  purpose  of 
settling  with  the  son  of  a  bitch  Pancho  (the 
deceased).  We  do  not  think  the  court  er- 
red In  admitting  this  testimony.  "Although 
'  the  name  of  the  deceased  be  not  mentloDed, 
yet,  if  It  can  be  reasonably  gathered  that 
deceased  was  meant  or  alluded  to,  the  evi- 
dence of  sncb  threat  will  be  admissible." 
Taylor  t.  State,  72  S.  W.  396,  6  Tex.  Ct.  Rep. 
911,  and  authorities  there  cited.  The  Jux- 
taposition of  defendant  to  deceased  and  to 
the  act  of  the  homicide  at  the  time  the  dec- 
laration was  made  shows  conclusively  that 
said  declaration  related  to  deceased,  and 
could  not  and  did  not  relate  to  any  one  else. 

Bill  No.  3  complains  that,  while  defend- 
ant's witness  J.  S.  Mnnday  was  on  the  stand, 
appellant  propounded  the  following  question, 
"If  the  mother  of  deceased  had  had  a  con- 
versation with  said  witness  Munday."  The 
state  objected  to  said  testimony,  and  the  de- 
fendant's attorney  stated  he  wished  to  prove 
that  the  mother  of  deceased  had  atiempted 
to  get  the  witness  Munday  to  testify  falsely, 
Tbe  eotirt  Btatea:  "The  objection  was  sn*- 


talned  for  tbe  reason  that  the  mother  of  de- 
ceased was  not  a  witness,  nor  did  she  testi- 
fy In  the  case,  nor  was  it  shown  or  attempt- 
ed to  be  shown  by  defendant  that  she  had 
Influenced  or  endeavored  to  Influence  In  any 
way  any  witness  who  had  then  or  who  did 
thereafter  testify  in  the  case;  hence  It  was 
Immaterial  what  she  said  to  tbe  witness 
Munday,  in  the  absence  of  any  showing  that 
he  (Mnnday)  was  Influenced  by  anything 
said  to  him.  Said  Munday  was  a  witness  for 
defendant,  and  testified  In  his  behalf."  We 
see  no  error  In  the  ruling  of  the  court  in  this 
matter. 

The  evidence  amply  supports  tbe  verdict 
of  the  Jury.  Appellant  sought  deceased,  aft- 
er breathing  threats,  with  the  avowed  pur- 
pose of  taking  his  life,  and,  without  any 
provocation,  shot  and  killed  deceased. 

No  error  appears  in  the  record.  Tbe  Judg- 
ment U  affirmed. 


McCOMAS  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.  Jane  28. 

1903.) 

HOMICIDE-INSTRUCTION  ON  j^ANSUkUOHTEH 
—REFUSAL  TO  GIVE— EVIDENCE— SUF- 
FICIBNCT— ERRORS  CURED. 

1.  lu  homicide,  where  the  record  left  the  date 
of  the  laat  meeting  between  defeodaat  and  de- 
ceased previoas  to  the  killing  In  doubt,  defend- 
ant should  have  had  the  benefit  of  the  doubt  by 
an  appropriate  Instruction. 

2.  In  homicide,  testimony  of  state's  witnesses 
sbow^ed  that,  a  few  days  previous  to  the  homi- 
cide, defendant  had  made  statements  indicating 
an  intention  to  kill  deceased,  who  he  said  had 
been  slandering  his  wife.  Defendant,  on  his 
own  behalf,  testified  that  the  morning  of  the 
killing  was  the  firet  time  that  he  had  seen  de- 
ceased for  over  a  month.  Held,  that  tbe  evi- 
dence called  for  an  InstmctitHi  on  manslaughter, 
caused  by  insulting  language  used  by  deceased 
towards  defendant's  wife. 

3.  Tbe  conviction  being  of  murder  In  tbe  sec- 
ond degree,  the  fact  that  a  charge  was  given 
on  manslaughter  with  reference  to  insulting 
language  used  towards  defendant's  daughter  did 
not  core  the  error. 

Brooks,  J.,  dissenting. 

On  rehearing.  Granted,  and  Judgment  re- 
voned. 

For  former  opinion,  see  72  S.  W.  189. 

DAVIDSON.  P.  J.  Since  the  affirmance 
of  the  Judgment,  appellant  has  filed  a  mo- 
tion for  rehearing.  In  the  opinion  of  affirm- 
ance, we  held  there  was  no  error  in  the  fail- 
ure of  the  court  to  submit  the  law  of 
manslaughter  upon  the  tbem-y  of  Insulting  con- 
duct and  language  towards  tbe  wife  of  ap- 
pellant, and  limiting  It  alone  to  the  insult- 
ing conduct  and  language  towards  his  daugh- 
ter. After  a  careful  review  of  the  facts,  we 
believe  we  were  In  error,  and  that  the  ques- 
tion Is  properly  presented.  It  is  Immat»1al 
from  what  source  the  testimony  comes.  If 
It  suggests  an  Issue  favorable  to  defendant, 
appropriate  instructions  should  be  given. 
Bearing  upon  ttds,  Boyett  testified.  In  behalf 
of  the  prosecution,  that  he  was  depnt7  -con- 
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stsMe  of  prednct  No.  1  of  Lamar  county  at 
the  time  ot  ttie  killing;  tMt  some  two  or 
three  days— possibly  four  or  Ave— befwe  tbis 
feilli«g,  appellant  "was  In  the  office  of  the  Jus- 
tice ef  tbe  peace,  where  he  and  witness  were 
alwie;  tbat  appellant  Inquired  of  the  wit- 
new  If  he  <wftDeBS)  could  make  a  complaint 
against  a  party.  He  says:  "t  told  Mm  I 
did  not  know— that  nnder  some  circumstances 
I  oonld— and  asked  what  the  trouble  was. 
He  said  Dr.  McCulston  had  been  going 
avmrnd  slandering  his  wife;  that  be  had  been 
teOlBg  tbat  she  had  the  gonorrhea.  - 1  told  htm 
that  was  a  matter  I  knew  nothing  about,  and 
conld  not  make  a  complaint  for  him,  and  ad- 
vised him  to  go  to  the  county  attorney.  He 
tinned  and  went  out,  and,  as  he  did  so,  re- 
coatlEed  tbat,  'Ood  damn  him;  If  be  could 
not  stop  him  -me  way  he  would  another.'  T 
said  nothing  te  any  one  about  the  matter, 
and  thought  no  more  of  It  until  after  tbe 
kllUng.  I  told  Police  Officer  Bob  Stewart  of 
this  on  tbe  afternoon  of  tbe  killing."  Mac- 
Bam  testified  that  he  was  working  In  tbe 
Indian  Territory,  and  two  or  three  days  be- 
fore be  beard  of  the  killing  he  went  to  tbe 
pest  office  for  his  mall,  and  there  saw  defend- 
ant working  inside  of  tbe  building;  had  a 
«onTersatlon  with  blm,  In  which  he  asked 
witness  if  he  was  going  to  Paris.  Witness 
told  him  that  he  was  not  Witness  then  askeH 
btm  when  be  wars  going,  and  he  said  be  did 
not  know;  that  he  hated  to  go  down  there, 
for  "fear  be  would  have  to  kill  a  son  of  a 
bitch  for  Insulting  his  family  at  bis  daugb- 
ter"-HlId  not  remember  which.  "I  asked  him 
-who,  and  be  said,  'A  profesalonal  man.' " 
This  was  two  or  three  days  before  he  beard  of 
the  killing.  Witness  said  be  mentioned  this 
■when  he  first  heard  of  tbe  killing,  and  sub-  I 
seguently  also  to  a  Mr.  Rutherford  at  Paris.  | 
Tttese  statements  were  denied  by  appellant. 
This  killing  occurred  on  the  28th  of  Febru- 
ary. Appellant  testlQed  In  bis  behalf,  and 
stated  tbat  on  tbe  morning  of  tbe  klllW  was 
the  first  time  be  had  seen  Dr.  McCulston  (de- 
ceased) for  a  month  or  more.  This  testimo- 
ny was  Introduced  by  the  state,  except  the 
reply  of  defendant,  and  this  was  elicited  on 
cross-examination  of  appellant  while  testlty- 
ing  In  bis  own  behalf.  If  It  be  conceded  that 
this  testimony  was  Introduced  by  tbe  state 
for  tbe  purpose  of  meeting  tbe  defensive  tes- 
timony In  regard  to  the  Insulting  conduct  and 
language  of  deceased  towards  tbe  daughter, 
nevertheless  It  was  testimony  which  shows 
insulting  language  In  regard  to  the  wife  of 
appellant,  and  that  there  had  not  been  a 
meeting  until  tbe  morning  of  tbe  homicide. 
But  If  the  record  should  leave  It  in  doubt 
as  to  whether  or  not  there  bad  been  a  meet- 
ing between  appellant  and  deceased,  appel- 
lant should  have  the  benefit  of  that  doubt  by 
an  appropriate  Instruction.  The  court  Is  not 
authorized  to  resolve  doubts  on  testimony  ad- 
versely to  appellant.  This  must  be  done  by 
the  Jury  under  appropriate  Instructions.  This 
evld«ttce  called  for  a  charge  od  manaiangtiter 


In  n^ard  to  insnltlnv  conduct  or  language 
used  by  deceased  In  regard  to  appellaafs 
wife,  and  the  fact  that  the  charge  was  given 
on  manslaughter  with  reference  to  tbe  In- 
sulting conduct  and  language  by  deceased 
towards  tbe  daughter  of  appellant  would 
not  cut  him  off  from  this  phase  of  tUe  law, 
for  it  will  be  remembered  that'  the  convic- 
tion herein  was  for  murd^  In  the  second  de- 
gree. Perhaps  a  failure  to  charge  on  this 
phase  of  manslaughter  would  not  have  been 
error  if  the  conviction  bad  been  for  man- 
slaughter, and  the  punishment*  assessed  at 
two  years— the  minimum  penalty.  Therefore 
we  are  of  opinion  that  we  were  In  error  In 
affirming  the  Judgment  in  regard  to  this  phase 
of  the  case;  and  for  the  error  of  the  court  in 
not  BO  charging  the  Jury  the  rehearing  is  now 
granted,  and  tbe  Judgment  Is  reversed  and 
the  cause  remanded. 

BROOKS,  J.,  dissents,  and  holds  there  was 
no  testimony  presenting  this  Issae,  within 
contemplation  of  the  statute  requiring  the 
court  to  cbarge  all  the  law  an^teable  to  the 
ditfemit  pfaaaea  oC  the  Atcti. 


rXJLLEBTON  T.  8TATB. 

iCawt  of  Grlmtaial  Appeals  «f  Tmm.  Jom  U, 

1902.) 

CRZUINAL  LAW— DEALINO  IN  FDTtlRBft-«OF- 
FICIEHCT  OF  INDICTHBMT. 

1.  A  person  dealing  In  futures  In  cotton  and 
wheat,  who  controls  do  Wheat  or  cotton,  bat 
merely  accepts  the  moaef  of  purchasers,  tele- 
graphs their  offers  ts  brokers  in  other  cities, 
aud  aetilieB  them  of  tbe'  acceptance  of  the 
offers,  and  then  keeps  the  purchasers  informed 
of  tbe  Suctuntions  of  the  market,  and  requires 
them  to  cover  their  marglos,  comes  within  tbe 
proviri(Hi  of  Pea.  Code,  art.  877,  making  it  a 
misdemeanor  to  carry  on  the  bufiiness  of  deal- 
ing in  future  contracts,  with  do  InteutltMi  of  de- 
livering tbe  articles  sold. 

On  Rehearing. 

2.  Aa  Indictment  charging  a  defendant  wHb 

dealing  in  futures  need  not  allege  the  specific 
sales  or  contracts  on  which  tbe  prosecution  Is 
based,  to  be  sufflcient  under  Pen.  Code,  art. 
;(77j  making  It  a  misdemeanor  to  carry  on  sncta 
bUHOess,  and  providing  that  eecb  day  the  bu^- 
nesa  is  carried  on  shall  constitute  a  sepaiate 
offense. 

Appeal  from  Hunt  Ooontr  Gonrt;  R,  D. 
Thompson,  Judge. 

Harvey  Fullerton  was  amvlcted  of  deal- 
ing In  futures,  and  he  appeals.  Affirmed. 

L.  A.  Clark.  Craddock  &  Looney,  and  Hark- 
less,  O'Grady  A  Crysler,  for  appellant.  Robt. 
A.  John,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  conducting  and  carrying  on  a  boslaess 
commonly  known  as  "dealing  in  futures," 
etc.,  and  that  he  did  then  and  there  keep  a 
bouse,  and  manage,  conduct,  and  carry  on 
and  transact  therein  a  buslqesa  commonly 
known  aa  a  produce  or  ttock  exchange  and 

Digitized  by  Google 


Tex.) 


tPULLBRTON  v.  STATE. 


B36 


MB  a  bucket  shop,  where  future  contracts 
were  bought  and  Bold  with  no  Inteotlon  of 
an  actual  bona  flde  delivery  of  the  articles 
and  things  so  bought  and  sold.  The  con- 
tentloD  is  that  the  evidence  does  not  show 
a  violation  of  the  statute.  The  facts,  whlcb 
are  rather  voluminous,  show  that  appellant 
opened  a  business  In  Greenville,  Hunt  county, 
where  be  bought  and  sold  futures  In  cotton 
and  wheat;  that  he  acted  as  the  agent  of 
the  purchasers  and  sellers;  that  he  had  con- 
nections Bast,  and  perhaps  In  Kansas  City, 
with  the  Christl  Bros.;  that  these  orders 
were  taken  and  telegraphed  to  New  Yoric 
and  New  Orleans  for  cotton  futures,  and  to 
Chicago  for  grain  futures;  that  he  was  not 
himself  buying  and  selling,  but  simply  act- 
ed as  the  agent  of  the  purchasers  and  ven- 
dors. The  business  was  carried  on.  It  seems, 
as  are  the  ordinary  shops  of  that  sort.  That, 
where  the  purchasers  of  the  futures  would 
place  the  money  with  him  and  bis  firm,  they 
would  t^egrai;^  and  place  their  offer.  If 
the  offer  was  accepted,  he  would  notify  the 
purchasers.  The  record  shows  no  failure  to 
secure  a  placing  of  the  olfer.  He  would 
keep  the  parties  posted  of  the  fluctuations  of 
the  market,  and,  where  there  was  a  change, 
ttaese  parties  were  required  to  put  up  margins 
or  place  more  money  to  prevent  forfeiture 
of  their  contracts.  They  did  not  have  any 
cotton  themselves,  and  did  not  control  any, 
and  made  no  contracts  and  sold  no  contracts 
on  their  own  l>ehalf.  This  evidently  <and,  It 
occurs  to  US,  necessarily)  Indicated  there 
would  be  no  deliveries  on  tfielr  part.  The 
contracts  for  the  future  delivery.  If  the  de- 
livery should  ever  occur,  were  to  be  had  in 
the  market  where  the  contract  was  placed, 
and  as  appellant  was  but  the  agent  of  the 
purchasers  or  sellers,  as  the  case  might  be, 
he  never  became  responsible  to  tbem  for  the 
delivery  of  any  cotton  or  grain,  as  his  rela- 
tlcn  was  simply  that  of  a  go-between.  Article 
in.  Pen.  Code»  provides:  "If  any  person 
shall,  directly  or  through  an  agent  or  agents, 
manage  or  superintend  for  himself,  or  shall 
as  agent  or  representative  of  any  other  per- 
son, firm  or  corporation,  conduct,  carry  on 
or  transact  say  buslncas,  whlcb  is  commonly 
known  as  dealing  In  futures,  in  cotton,  grain, 
lard,  any  Unda  of  meats  or  agricultural  prod- 
ucts, or  corporation  stocks,  or  shall  keep  any 
house  or  manage,  conduct  carry  on  or  trans- 
act any  business  commonly  known  as  a  pro- 
duce or  stock  exchange,  or  bucket  shop, 
where  future  contracts  are  bought  and  sold 
with  no  Intention  of  an  actual  bona  fide  de> 
livery  of  the  article  or  thing  so  bought  or 
sold,  such  person,  whether  acting  for  him* 
self  or  for  another,  as  aforesaid,  shall  be 
deemed  guilty,"  etc.  It  occurs  to  us  that, 
under  this  state  of  case,  appellant  has  clearly 
brought  himself  within  the  provisions  of  this 
article  of  our  Penal  Code.  It  Is  clear  from 
the  testimony,  as  we  understand  It,  that  ap- 
pellant was  carrying  on  his  business  as  the 
KO-betwe«D,  the  agent,  of  these  parties;  was 


carrying  It  on  for  himself,  and  acting  as  the 
agent  of  parties  who  were  buying  and  selling 
futures  In  cotton  and  wheat;  and  that  under 
his  contract  the  real  Intent  was  simply  for 
the  parties  to  speculate  in  the  rise  and  fall 
of  prices,  with  no  bona  fide  Intention  of  de- 
livery on  the  part  of  appellant.  It  is  evident 
on  the  part  of  the  parties  making  the  pur- 
chase, that  they  had  no  intention  of  expect- 
ing a  delivery  of  the  cotton  under  the  pur- 
chase of  the  futures,  and  that  the  whole  mat- 
ter was  understood  by  the  parties  at  the  time 
to  be  simply  a  wager  upon  the  rise  and  fall 
of  the  prices— a  speculation  or  bet  on  the 
fluctuation  of  the  prices  in  the  article  In 
which  they  were  dealing.  We  believe,  under 
the  decisions,  that  appellant  has  clearly  vio- 
lated this  statute. 
The  Judgment  Is  affirmed. 

On  JEtehearing. 

(June  2i,  1903.) 

At  a  previous  term  of  this  court  the  Judg- 
ment herein  was  affirmed,  the  opinion  being 
confined  ezclnsfvely  to  a  consideration  of  the 
facts.  This  was  in  accordance  with  the  then 
expressed  wish  of  counsel  for  appellant,  as 
set  forth  In  their  brief.  JIoHon  for  rehear- 
ing was  filed,  and  the  indictment  not  attack- 
ed. After  the  submission  of  the  case  on  mo- 
tion for  rehearing,  counsel  who  bad  been 
subsequently  employed  placed  a  little  ad- 
ditional brief  In  the  record,  calling  our  at-' 
tentlon  to  the  fact  that  the  Indictment  was 
not  sufficient  under  the  authority  of  Cothrnn 
V.  State,  30  Tex.  Cr.  R.  196,  36  S.  W.  273. 
Under  the  authority  of  that  case,  the  Indict- 
ment In  this  case  Is  hardly  sufficient.  We 
have  carefully  reviewed  the  statute  and  the 
Cothran  Case,  supra,  as  well  as  Goldstein 
V.  State,  36  Tex.  Cr.  R.  103,  36  S.  W.  278. 
The  Intimation  In  those  cases— especially  In 
the  Cothran  Case— Is  to  the  effect,  that  a 
contract  of  sale  must  be  specifically  alleged, 
though  it  is  not  expressly  so  held.  If  such  is 
the  holding  and  effect  of  those  two  cases,  a 
careful  luspection  of  our  statute  would  indi- 
cate that  tbey  are  wrong,  because  it  de- 
nounces a  penalty  against  a  party  who  for 
himself,  or  as  agent  of  another,  carries  on 
the  business  of  buying  and  selling  future 
contracts,  etc.  And  tlila  Is  more  clearly 
shown  in  the  latter  clause  of  the  statute, 
which  provides  that  each  day  such  business 
or  house  Is  carried  on  or  kept  shall  consti- 
tute a  separate  offense.  To  give  It  the  con- 
struction that  the  specific  sale  or  contract 
must  be  alleged  In  the  indictment  or  infor- 
mation would  nullify  this  latter  proviKiou  of 
the  statute,  because  that  provision  makes  a 
separate  offense  for  each  day  the  buKiiiesA 
Is  carried  on  or  transacted,  whereas.  If  each 
sale  constituted  a  separate  offense,  we  nUgbt 
have  an  indefinite  number  of  offenses  com- 
mitted during  one  day,  because  In  that  event 
each  sale  would  be  a  distinct  offense.  This 
■tatute  Is  ■omewbat  analogous  to  tbe  statote 
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vblcb  deflnes  and  punishes  the  keeping  of 
bouses  of  proaUtntlon,  which  makes  and  ccm- 
Btltutei  each  day  a  separate  offense.  We 
bellcTe  the  Information  Is  sufficient,  under 
article  377,  Pen.  Code,  and  that  any  Intlma- 
tloDs  In  the  Cases  of  Ooldstein  and  Cothran, 
supra,  contrary  to  this  view,  are  not  correct 
The  charging  part  of  the  Information  Is  aa 
follows:  That  Harvey  Fullerton  "did  then 
and  there  unlawfully  conduct,  carry  on,  and 
transact  a  business  commonly  known  as 
dealing  In  futures,  In  cotton,  gralih  lard, 
meats,  agricultural  products,  and  corporation 
stocks,  and  did  then  and  there  unlawfully 
keep  a  house,  and  manage,  conduct,  carry 
on,  and  transact  therein  a  business  common- 
ly known  as  a  produce  or  atock  exchange, 
and  as  a  bucket  shop,  where  future  contracts 
were  then  and  there  bought  and  sold,  with 
no  Intention  of  an  actual  bona  flde  delivery  of 
the  articles  and  things  so  bought  and  sold," 
etc.  The  motion  for  rehearing  Is  mainly  de- 
voted to  an  attack  on  the  original  opinion, 
wherein  the  evidence  was  held  sufficient 
We  have  carefully  examined  the  record,  and 
believe  the  former  opinion  Is  correct  The 
record  clearly  demonstrates  that  defendant 
was  carrying  on  a  business  denounced  by 
article  877,  Pen.  Code.  We  do  not  care  to 
further  review  that  phase  of  the  case. 
The  motion  for  rehearing  Is  overruled. 


TAYLOR  T.  STATE. 

(Oonrt  of  Orlminal  Appeals  of  Texas.  Jim* 

1903.) 

INTOXICATING  UQUORS-VIOLATION  OF  LOCAL 
OPTION  IiAW—EVIDBNCB— INSTRUCTIONS. 

1.  Where,  on  a  prosecution  for  violating  the 
local  option  law,  there  was  no  evidence  that 
defeadant  was  the  agent  of  the  prosecotor  In 
buying  liquor,  the  court  pr(H>erlr  refused  to 
charge  on  the  law  of  agency. 

2.  Od  a  prosecation  for  violating  the  local 
option  law,  the  evidence  for  the  state  showed 
that  the  prosecutor  gave  defendant  a  quarter  to 
buy  a  half  pint  of  alcohol;  that  defendant  se- 
cured it,  and  brought  it  to  the  prosecotor.  De- 
fendant s  testimony  denied  this  In  toto.  'H^i, 
that  the  evidence  was  soflBcient  to  support  a 
vmlict  of  guilty. 

Appeal  from  Parker  County  Ooort;  D.  M. 
Alexander,  Judge. 
George  Taylor  was  convicted  of  violating 

the  local  option  law,  and  appeals.  Affirmed. 

R.  B.  Hood  and  Sam  Shadle,  for  appellant. 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  waa  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25,  and  20 
days'  confinement  In  the  county  Jail. 

The  evidence  for  the  state  shows  that 
prosecutor  Henry  Wykel  gave  appellant  a 
quarter  to  buy  a  half  pint  of  alcohol:  that 
be  went  for  and  secured  tbe  alcohol,  and 
brought  It  to  prosecutor.  Appellant's  testi- 
mony and  his  witnesses  deny  In  toto  this 


statement  He  does  not  state  that  be  was 
acting  as  tbe  agent  of  Wykel,  or  that  he  ever 
bought  any  alcohol  for  Wykel  as  his  agent. 
Hence  the  court  did  not  err  In  refusing  to 
charge  on  tbe  law  of  agency.  Sebastian  r. 
State,  72  S.  W.  8i9,  7  Tex.  Ot  Kep.  IB- 

Appellant  insists  that  tbe  verdict  of  the 
Jury  Is  not  supported  by  the  evidence.  This 
Is  not  correct.  Tbe  Jury  are  tbe  Judges  of 
tbe  credibility  of  tbe  witnesses  and  the 
weight  to  be  given  tbe  testimony.  Tbe  prose- 
cutor testified  positively  that  be  did  sell  him 
the  alcohol.  Tbe  evidence  la  sufficient  to 
support  the  finding  of  the  Joiy. 

Tbe  judgment  is  affirmed. 


OREINER-KELrLEY  DRUG  GO.  v. 
TRUBTT,  Co.  Atty.* 
(Court  of  Civil  Appeals  of  Texas.  Jane  20, 
1903.) 

XNTOXICATINO  UQUORS— LOCAL  OPTIOl^-AL- 
COHOL-BALE  BT  WHOLESALE  DRUOQISTS. 

1.  Alcohol  is  an  Intoxicating  liquor  within 
the  meaning  of  the  local  option  law,  prohibiting 
tbe  sale  of  intoxicftting  liquors  In  any  local 
option  district. 

2.  The  local  option  law  prohibits  all  sale  of 
Intoxicating  liquors  la  any  local  option  district 
whether  as  a  beverage  or  otherwise,  except 
for  BBcramental  and  medicinal  purposes. 

3.  The  local  option  law  does  not  prohibit  the 
sale  of  alcohol  for  medicinal  purposes  oa  a 
prescription. 

4.  The  local  option  law,  prohibiting  the  sale 
of  intoxicating  nqnors  In  any  local  option  dis- 
trict prohibits  the  eale  of  alcohol  by  whole- 
sale druggists  ta  retail  druggists  in  due  conrae 
of  trade  for  medicinal  pnrposes. 

Appeal  from  District  Court,  Grayson  Goun- 
Rice  Mazcy,  Judgf^. 

Suit  by  the  Grelner^Kelley  Drag  Company 
against  J.  H.  Tniett  county  attorney.  Fiom 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

0.  li.  Galloway.  Head  ft  Dlllard,  and  P.  B. 
Dillard,  for  appellant   J.  H.  Truett  pro  ae. 

BOOKHODT,  J.  The  appellant,  the  Grein- 
er-Eeliey  Drug  Company,  is  a  Texas  corpora- 
tion, and  for  several  years  has  been  engaged 
In  business  at  Sherman,  Tex.,  as  a  wholesale 
druggist.  It  has  paid  all  taxes  and  obtained 
licenses,  as  required  by  law  for  such  purpose. 
It  has.  In  Its  employ,  officers,  clerks,  and 
salesmen,  whose  services  are  necessary  to 
the  prosecution  of  Its  business.  One  of  tbe 
most  Important  drugs  and  articles  of  mer- 
chandise handled  by  appellant  in  said  busi- 
ness Is  alcohol.  Tbe  appellant's  business  as 
a  wholesale  druggist  consists  entirely  in  sell- 
ing drugs  and  medidnea  to  retail  dealers.  In 
which  Is  Included  alcohol.  On  tbe  7tb  day 
of  March,  1903,  an  election  was  held,  in 
compliance  with  tbe  local  option  statutes  of 
this  state,  to  determine  whether  Intoxicating 
liquors  should  be  sold  in  Grayson  county,  and 

•Rebeartng  denied  July  S,  1901. 
T  1.  Bee  Crlmlaal  Law.  vol.  U,  Cent  Dig.  I  fit: 
Inunleatlng  Uquon^  vu.  19,  Caat  Dlt  |  UL 
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said  election  resulted  In  favor  of  problbitloa. 
Tbe  result  was  so  declared,  and  proclamation 
of  said  resalt  was  being  published,  and 
would  cause  prohibition  to  take  effect  on 
May  21,  1003.  On  the  2d  of  May,  1003,  ap- 
pellant was  notified  by  the  county  attorney 
of  said  county  that  after  May  21,  1903.  that 
oflScer  would  enter  prosecutlonB  agalust  all 
persons  engaged  in  the  sale  of  alcohol  In 
Grayson  county,  Including  the  servants  and 
salesmen  of  appellant.  On  May  4,  1003,  ap- 
pellant filed  Its  petition  in  the  district  court 
of  Grayson  county,  praying  for  an  Injunc- 
tion agalust  said  county  attorney,  restraining 
him  from  prosecuting  its  agents  and  sales- 
men In  such  sales.  It  was  alleged  that  ap- 
pellant's property  would  be  ruined  and  great- 
ly damaged  if  appellee  was  permitted  to  car^ 
ry  on  said  prosecutions;  that  its  business  is 
being  damaged  by  reason  of  threats  of  prose- 
cution. Said  county  attorney,  on  May  0th, 
filed  his  answer  denying  the  allegations  in 
the  petition.  On  May  25,  1003,  the  cause 
came  on  for  trial,  and  the  appellee  admitted 
as  true  tbe  allegations  contained  in  the  peti- 
tion, and  thereupon  the  cause  was  submitted 
to  the  court  on  Its  merits.  The  court  refus- 
ed tbe  Injunction,  and  rendered  Judgment  In , 
favor  of  defendant  for  costs,  from  which 
Judgment  plaintiff  prosecuted  this  appeal. 

Appellant  contends  that  article  16,  fi  20,  of 
the  Constitntlon,  was  not  Intended  to  prohibit 
tbe  sale  of  alcohol  by  wholesale  draggista 
tb  retail  druggists,  as  a  drug  or  medicine  to 
be  sold  by  such  retail  druggists;  that  the 
purpose  of  said  section  was  to  give  counties, 
cities,  etc..  tbe  right  to  prohibit  the  sale 
of  Intoxicating  liquors  In  sucb  counties  as  a 
beverage,  and  was  adopted  in  the  light  of 
the  universal  use  of  a  medicine.  In  other 
words,  tbe  contention  of  appellant  Is  that  the 
local  option  laws  of  Texas  were  not  Intend- 
ed and  do  not  prohibit  tbe  sale  of  alcohol 
by  wholesale  dm^sts  in  due  course  of  trade, 
for  medicinal  purposes,  to  retail  druggists. 
By  the  terms  of  the  local  option  statnte  the 
sale  of  Intoxicating  liquor  is  prohibited  in 
the  territory  In  which  tbe  law  Is  pnt  In  force, 
except  for  sacramental  purposes,  and  as 
medicine  In  cases  of  actual  sickness  and  upon 
prescription.  Sayles*  Olv.  St  art.  338S.  Be- 
fore any  person,  firm,  corporation,  or  asso- 
ciation of  persona  Is  authorized  to  sell  In- 
toxicating liquors  on  prescription  in  tbe  ter- 
ritory -^here  local  option  has  been  adopted, 
an  occupation  tax  of  $200  most  be  paid  and 
a  bond  executed.  Sayles*  Civ.  St.  art.  SOflOa ; 
TVatsou  V.  State  (Tex.  Cr.  App.)  57  S.  W.  101. 

Intoxicating  liquor  Is  defined  as  "any  liq- 
uor intended  for  use  as  a  beverage,  or  capa- 
ble of  being  BO  used,  which  contains  alcohol, 
either  obtained  by  fermentation  or  by  the  ad- 
ditional process  of  distillation  In  such  propor- 
tion that  it  will  produce  Intoxication  when 
takoi  in  such  quantities  as  may  be  prac- 
tically drank."  Decker  v.  State  (Tex.  Cr. 
App.)  44  S.  W.  815;  Black  <m  Intoxicating 
Llqnon,  I  % 


The  trial  court  found  that  alcohol  Is  a 
drug  without  which  some  of  the  most  Im- 
portant and  necessary  medicines  cannot  be 
compounded,  and  tbat  it  is  also  an  article 
useful  and  necessary  In  tbe  arts  and  sciences 
and  In  the  manufacture  of  many  necessary 
articles  for  dally  use  and  consumption,  and 
an  article,  which,  by  Itself,  Is  rarely.  If  ever, 
used  as  a  beverage.  It  is  Insisted  tiiat  alco- 
hol, as  such,  is  not  used  as  a  beverage,  but  is 
a  medicine,  and  for  this  reason  it  was  not 
tbe  Intention  of  the  law  to  prohibit  Its  sale. 
The  statute  clearly  and  In  unambiguous  lan- 
guage prohibits  the  sale  of  Intoxicating  liq- 
uor, and.  If  alcohol  is  an  Intoxicating  liquor 
as  that  term  Is  used  in  the  statute,  then  It 
comes  within  the  terms  thereof.  We  can  see 
no  ground  for  argument  on  the  proposition 
that  alcohol  Is  an  Intoxicating  liqnor,  and 
would  unhesitatingly  so  announce;  but  we 
find  that  It  has  been  held  by  the  court  of  last 
resort  of  the  state  of  Arkansas,  in  a  caiie 
where  the  question  was  at  issue,  that  alcohol 
Is  not  an  intoxicating  liquor.  State  v.  Mar- 
tin, 34  Ark.  840.  Tbe  Supreme  Court  of  Illi- 
nois seems  Inclined  to  a  similar  view,  al- 
though tbat  court  does  not  affirmatively  de- 
cide tbe  question.  Bennett  v.  People,  30  111. 
380.  On  the  contrary,  the  Supreme  Court 
of  Georgia  holds  that  alcohol  Is  an  Intoxica- 
ting liquor,  and  that  the  courts  will  take  Ju- 
dicial cognizance  of  this  fact  Snider  v. 
State,  81  Ga.  753,  7  S.  E>.  631,  12  Am.  St.  Bep. 
350.  This  decision,  in  our  opinion,  is  sup- 
ported both  by  reason  and  authority.  Speak- 
ing generally,  alcohol  is  the  element  In  all  in- 
toxicating liquors  which  produces  Intoxica- 
tion. The  question  in  our  opinion  is  not 
an  open  one  in  this  state.  In  tbe  case  of 
Nichols  V.  State,  37  Tex.  Or.  App.  646,  40  S. 
W.  268,  a  conviction  for  selling  30  cents 
worth  of  alcohol  In  a  local  option  precinct 
without  a  prescription,  was  sustained,  al- 
though the  seller  made  tbe  sale  under  the 
belief  that  It  was  for  medicinal  purposes,  and 
for  a  person  actually  sick.  Thus  It  Is  seen 
that  the  court  of  last  resort  In  this  state,  so 
far  as  this  question  Is  concerned,  holds  tbat 
alcohol  Is  an  Intoxicating  liquor  within  tbe 
terms  of  the  local  option  statute.  See,  also, 
Taylor  v.  State  (decided  June  10,  1003)  75  S. 
W.  636. 

Again,  the  court  found  that  alcohol  Is  an 
article  which,  if  used  In  sufficient  quantities, 
will  produce  intoxication.  This  finding 
brings  alcohol  within  tbe  definition  of  intoxi- 
cating liquor.  But  it  Is  insisted  that  tbe 
Intention  of  the  law  was  to  prohibit  the  sale 
of  Intoxicating  liquor  as  a  beverage;  that  It 
was  aimed  at  tbe  saloon,  and  the  vice  of  tip- 
pling; and  for  this  reason  tbe  sale  of  alcohol 
is  not  within  the  spirit  or  intention  of  the 
statute.  This  contention  was  raised  in  tbe 
case  of  Pike  v.  State  (Tex.  Cr.  App.)  51  S.  W. 
306.  In  that  case  the  defendant  was  prose- 
cuted for  selling  blackberry  cordial  in  a  local 
option  precinct  without  a  prescription.  The 
defendant  requested  a  charge  reading:  "Not 
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«Ter7  liquor  that  can  hs  any  possibility  pro- 
duce Intoxication  1b  an  Intoxicating  liqnor 
wltbln  the  meaning  of  the  local  option  law. 
A.  liquor  that  Is  not  manufactured  and  sold 
with  the  Intent  that  It  shall  be  used  as  a 
bererage  Is  not  an  Intoxicating  liquor  wltbln 
the  meaning  of  the  local  option  law,  although 
large  quantities  of  It  might  produce  Intoxi- 
cation." The  trial  court  refused  this  charge, 
and  the  Court  of  Criminal  Appeals  sustained 
Its  action,  holding  that  the  charge  did  not 
present  the  law.  The  local  option  statute, 
In  plain  and  unambiguous  language,  prohib- 
its the  sale  of  Intoxicating  liqnor  in  the  tei^ 
rltory  In  which  It  has  l>een  put  In  force,  ex- 
cept for  sacramental  and  medicinal  purposes, 
upou  prescription.  The  statute  Is  not  capa- 
ble of  the  construction  that  It  was  only  in- 
tended to  prohibit  the  sale  thereof  as  a 
beverage^  Snead  t.  State.  49  8.  W  697; 
Watson  T.  State,  Bnpra;  mehols  t.  State, 
vapra. 

The  contention  that  the  sale  of  alcohol  as 
a  medicine  could  not  be  prohibited  without 
Interfering  with  those  constitutional  rights 
guarantied  In  the  preservation  of  our  natural 
rights  Is  without  merit.  The  statute  does 
not  prohibit  Its  sale  as  a  medicine.  It  may 
be  sold  in  a  local  option  territory,  by  a  per^ 
son  duly  ttceuBed,  upon  prescription.  This 
to  not  prohibition,  but  regulation.  Nor  Is 
there  anything' in  the  statute  which  would 
anthorize  the  'conatmctlon  that  It  was  not 
intended  to  apply  to  a  wholerale  druggist 
sellbig  alcohol  to  a  retail  dni^lat  to  be 
used  in  compounding  medicines.  The  stat- 
ute was  Intended  to  prohibit,  and  does  pro- 
hibit, the  SBle  of  Intoxicating  liquors  through- 
out the  territory  in  which  It  has  been  put  In 
ftorce,  except  nnde^  the  regulations  prescribed 
therein.  It  appllra  to  all  sales,  and  all  pet^ 
sons  making  sales,  except  npon  prescription 
and  by  a  licensed  dealer.  Watson  t.  State, 
vapm.  Tbto  holding  renders  it  unnecessary 
for  us  to  pass  npon  the  question  raised  In 
Uie  fourth  and  fifth  assignments  of  error,  L 
e.,  whether  the  district  court  will  enjoin  a 
threatened  criminal  prosecution  to  prevent  Ir- 
reparable injury  and  damage  to  property 
rights. 

We  conclude  that  there  to  no  error  In  the 
Judgment,  and  the  same  la  affirmed. 

FAUCETT  T.  SHEPPARD. 

(Court  of  CWil  Appeals  of  Texas.  June  18, 

1903.) 

SCHOOL  LANDS-APPLICATION  TO  PURCHA9B- 
OBLIQATION— VALIDITY. 

1.  An  appltcatioD  to  purchase  school  land  was 
not  hivulid,  though  applicant  in  the  column  of 
"[^riues  ijer  acre"  ga\e  tlie  price  as  $2,  whereas 
the  liina  had  in  fart  boon  nppraifpd  at  Ifli.riO. 

2.  The  faot  that  the  oblicntion  for  the  remnSn- 
ing  parchaBC  money  wns  Riveu  at  the  rate  of  $2 
per  acre  was  imuiateriul.  where,  before  award 
made,  a  proper  ohliKittion  was  filed  with  and 
acc^ted  by  tiie  commisaioner. 


Appeal  from  District  Court,  Taylor  County. 

Action  by  A.  M.  Sheppard  against  J.  B. 
Faucett.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

J.  M.  Wngstaff,  for  appellant  Legett  & 
Klrby  and  B.  E.  Cliandler,  for  appellee, 

CONNER,  C.  3.  On  .  a  former  appeal  a 
judgment  In  this  case  In  appellee's  favor  was 
reversed,  on  the  sole  ground  that  the  evidence 
failed  to  show  that  the  aection  of  state  school 
land  in  controversy  was  within  a  radius  of 
five  utiles  of  appellee's  home  section.  See 
Faucett  v.  Sheppard,  60  &  W.  276,  to  which 
we  refer  for  statement  of  the  case.  Tbla 
finct,  however,  was  proven  on  the  trial  from 
which  the  present  appeal  was  taken,  and  it 
to  now  Insisted  that  appellee's  application  to 
purchase,  which  was  prior  to  that  of  appel- 
lant's, to  invalid,  because  appellee's  title  to 
his  home  section  Is  void  In  that,  In  his  appli- 
cation to  purchase  the  same  on  March  2, 
1807,  In  the  column  of  "prices  per  acre"  ap- 
pellee gave  the  price  as  $2,  whereas  It  had 
theretofore  been  duly  appraised  at  52.50,  per 
acre,  and  In  that  appellee's  obligation  bad 
then  Ueen  given  for  the  remaining  purchase 
money  at  the  rate  of  $2  per  acre.  Tbe  facts, 
which  are  undisputed,  show,  however,  that 
the  misdescription  noted  as  to  price  was  in- 
duced by  a  letter  from  the  Commissioner  of 
the  General  Land  Office,  and  that  soon  there- 
after,  and  prior  to  tbe  application  of  eitho' 
party  to  purchase  tbe  land  in  controversy, 
the  Commissioner  dtecovered  and  notified  ap- 
pellee of  said  mistake  in  the  statement  of 
price,  whereupon  appellee  forthwith  execut- 
ed and  forwarded  obligation  for  the  proper 
amount,  which  was  received  by  the  Commls- 
sioner,  and  by  him  attached  to  tbe  applica- 
tion In  lieu  of  the  original  obligation;  the 
Commissioner  at  the  same  time  writing  tbs 
figure  "S"  over  the  "0"  In  tbe  application, 
so  that  in  said  column  of  "prices  per  acre" 
the  proper  appraised  price  of  $2.50  p&  acre 
appeared,  and  thereupon  award  was  made. 

Appellee's  title  to  bis  home  section  was  in 
all  other  respects  regular,  and  we  see  no 
force  In  the  contention  that  the  proceedings 
above  noted  render  such  titles  Told.  It 
would  certainly  be  lamentable  if  the  title  of 
purchasers  of  our  school  lands  could  be  held 
void  because  of  matter  at  most  constitntlng 
mere  Irregularitlea  The  erroneous  state- 
ment of  the  appraised  value  of  appellee's 
home  section  In  his  application  to  purchase 
it  was  entirely  Immaterial.  The  law  does 
not  require  the  application  to  show  the  price 
of  lands  sought  to  be  purchased.  The  only 
requirement  In  this  particular  to  that  tbe 
land  desired  shall  Ob  described.  Nor  docs 
the  tow  require  tbe  obligation  to  be  filed  at 
the  same  time  as  the  application,  nor  as  part 
of  It.  It  Is  sufficient  that  It  was  shown  be- 
yond dlfqiute  that  the  proper  obligation  was 
•  In  fact  filed  with  the  application  and  accepted 
I  by  the  Commissioner  before  the  award  was 
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made,  there  being  do  Intervening  right  We 
eondude  that  appellee  had  good  title  to  his 
home  section,  and  that  he  was  an  actual  set- 
tler thereon  at  all  times  Involved,  and  as 
mcb  qualified  to  purchase,  as  additional 
thereto,  the  section  In  controversy. 

It  foUoiwB  that  we  should  afflnn  the  Judg- 
ment, the  remaining  questions  now  presented 
having  been  determined  adversely  to  appel- 
lant's contention  on  the  formv  appeal,  and 
the  admitted  facts  showing,  as  we  conceive 
prior  and  superior  title  In  appellee  to  the 
land  la  controvert. 

Jodgment  affirmed. 


FBATBBMAIi  UNION  OF  AHBBICA  r. 
HUBLOCK* 

(Court  at  ClvD  Appeals  of  Texas.  Jooe  IS, 
190S.) 

rRATERNAL  IH8UBANCB  -  DBLINQtnSNT  AB- 
SB8SMSNTS-PA  YHENT— WAIVER 
OF  CONDITIONS 

1.  The  mere  fact  that  the  local  secretair  of  a 
fraternal  insurance  order  had,  without  authority, 
permitted  a  member  of  two  yean*  standing, 
who  had  fall  knowledge  of  the  mlea  of  the  as- 
sociation, to  pay  two  dellnqueot  monthly  as- 
sessments without  complying  with  the  required 
condltlous  for  reinstatement,  while  he  enforced 
the  rules  agahist  all  other  memhers.  does  sot 
show  a  custom,  binding  on  the  order,  to  receive 
assessTDCDtfl  tendered  after  the  time  for  pay- 
ment has  expired;  it  not  appearing  that  the 
superior  officers  had  any  knowledge  of  the  vio- 
lation. 

Appeal  from  District  Court,  Navarro  Coun- 
ty; L.  B.  Cobb,  Judge. 

Action  by  Joel  O.  Huriock  against  the 
Pratemal  Union  of  America  to  recover  on  a- 
benefit  certificate.  Judgment  for  plalntUT, 
and  defendant  appeals.  Beversed. 

Slmklns  &  Mays,  for  appellant.  W.  J. 
Weaver,  Ballew  &  Wheeler,  and  CaUicutt 
ft  Call,  tar  ^qpellee. 

TKMPLKTON,  J.  On  November  7,  189&, 
the  Fraternal  Union  of  America,  a  mutual 
fraternal  insarauoe  order.  Issued  a  benefit 
eertiflcate  to  Mrs.  Bebecca  Nelson  whereby 
It  contracted  to  pay  her  nephew.  Joe)  O. 
Huriock,  the  sum  of  $600,  upon  her  death 
while  a  member  In  good  standing  of  the  or- 
der. The  certificate  required  the  payment 
of  monthly  assessments,  and  it  was  provid- 
ed by  the  laws  of  tbe  order  that  a  failure 
to  pay  such  assessments  should  operate  as 
a  forfeiture  of  tbe  Insurance.  Mrs,  Nelson 
died  on  Jane  23,  1901,  without  having  paid 
the  May  assessment.  Liability  was  denied 
by  the  Insurer,  and  the  beneficiary  thereupon 
brought  suit  on  tbe  certificate.  The  defend- 
ant pleaded  tbe  said  pArrisIons  of  the  certifi- 
cate and  laws  of  tbe  order,  and  the  fniUire  to 
pay  tbe  said  assessment.  In  bar  of  a  recov- 
ery. The  plaintiff  pleaded  a  tender  of  the 
assesament  within  the  time  allowed  by  the 
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certtflcnte  and  laws  of  the  order  for  the  pay- 
ment thereof,  and  that,  if  the  tender  was 
made  after  the  expiration  of  tbe  time  allow- 
ed, the  order  was  bound  to  accept  the  tender, 
for  the  reason  that  it  was  tbe  custom  of  the 
collecting  agent  of  tbe  order  to  receive  as- 
sessments tendered  after  the  time  allowed 
for  paying  tbe  same  bad  expired.  Then  was 
a  trial  by  Jury,  which  resulted  !»  a  judgment 
for  plalDtifT. 

The  court  Instructed  tbe  Jury  that  the 
plaintiff  was  entitled  to  recover  if  payment 
of  tbe  assessment  was  tendered  vrittain  the 
time  allowed  by  tbe  laws  of  tbe  order,  or 
In  accordance  with  the  alleged  custom.  Ap- 
pellant insists  that  tbe  evidence  wholly  fail- 
ed to  show  a  custom  that  would  be  bindhig  on 
the  order,  and  that  tbe  court  erred  in  sub- 
mitting that  Issue  to  the  ^vry.  Undw  tbe 
laws'of  tbe  order,  the  assessment  for  each 
month  could  be  paid  by  the  member  at  ai^ 
time  during  that  month.  If  not  paid  during 
the  month,  the  member  became  delinquent, 
and  could  be  reinstated  imly  upon  comply- 
ing with  certain  conditions.  The  secretaries 
of  Hie  local  lodges  were  collecting  agents  of 
the  order,  and  had  no  authority  to  waive  the 
said  conditions.  It  was  shown  that  tbe  Sep- 
tember, 1900,  assessment  was  paid  by  Mrs. 
Nelson  on  October  12,  1900,  and  that  the  re- 
ceipt for  her  December,  1000,  assenment, 
was  Issued  on  March  18,  1001.  It  was  also 
shown  that  these  assessmentA  were  received 
without  her  being  required  to  comply  with 
the  conditions  prerequisite  to  a  lawful  rein- 
statement. It  appears  that  the  rules  were 
enforced  against  all  otlier  members  of  the 
lodge  irho  became  ddlnquent  The  laws  of 
the  order,  including  the  rules  governing  the 
reinstatement  of  delinquent  members  and 
those  limiting  the  authorlly  of  tbe  collecting 
agent,  were  known  to  the  assured  and  to  the 
beneficiary.  It  was  not  sbown  tbat  the  su- 
preme lodge,  tbe  officers  and  headquarters 
of  which  were  located  at  Denver,  Cola,  had 
any  notice  whatever  of  tbe  violation  by  the 
secretary  of  tbt  local  lodge  to  which  Mrs. 
Nelson  belonged  of  the  laws  of  the  order 
concerning  the  reinstatement  of  delinquent 
members.  Tbe  evidence  does  not  show  a 
blndlog  custom.  Considering  tbe  total  num- 
ber of  assessments  paid  by-  Mrs.  Nelson,  the 
fact  that  two  of  them  were  received  after 
the  time  allowed  for  paying  the  same  had 
expired  did  not  Justify  her  in  assuming  that 
the  future  assessments  would  be  received  aft- 
er the  time  allowed  for  payment  had  elapsed. 
Th&n  was  nothing  in  the  circumstances  at- 
tending tbe  deferred  payments  to  warrant 
Bucta  assumption,  and  the  bald  tuct  that  the 
two  assessments  were  accepted  after  the 
time  allowed  for  payment  bad  expired  does 
not  Indeed,  It  is  not  dear  tbat  the  Decem- 
ber, 1900,  assessment.  If  it  was  ev«  paid 
In  fact,  was  not  paid  at  maturity.  There 
was  evidently  some  mistake  In  regard  to  that 
assessment  If  there  was  any  waiver,  It 
was  by  an  agent  witbout  autharfty  to  make 
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It,  and  whose  want  of  authority  was  known 
to  the  aaanred.  We  refrain  from  entering 
upon  a  discussion  of  the  vesed  question  as  to 
when  the  acts  of  such  agent  are  binding  on 
hli  principal.  It  Is  sufficient  to  say  that, 
when  an  Implied  waiver  by  such  agent  Is  re- 
lied on  to  estop  his  principal,  the  waiver 
must  be  established  by  more  cogent  proof 
than  has  b^n  adduced  in  this  case.  The 
proof  was  not  sufficient  to  authorize  the  sub- 
mission of  the  Issne  to  the  Jnry,  and  we  can- 
not say  that  the  error  was  harmless.  The 
Insurance  was  forfeited  by  the  failure  to  pay 
the  May  assessment,  unless  payment  of  that 
assessment  was  tendered  by  the  assured 
within  the-  time  allowed  by  the  laws  of  the 
order.  The  evidence  was  sharply  conflict- 
ing on  that  issue,  and  the  Jury  may  have 
found  that  payment  of  the  assessment  was 
not  tendered  within  the  prescribed  time,  and 
based  their  verdict  on  the  theory  that  the 
tender  In  June  was  good,  under  the  alleged 
custom.  It  is  significant  that  the  evidence 
offered  by  tbe  plaintiff  to  show  a  tender  In 
May  Indicates  that  the  assured  did  not  in 
fact  rely  on  tbe  custom  of  the  secretary  to 
accept  payment  after  the  member  had  be- 
come delinquent. 

The  judgment  la  reversed  and  the  came 
remanded. 


CITT  OF  WHITESBORO  T.  DIAMOND 

et  Bl. 

(Coart  of  Civil  Appeals  of  Texas.  Jane  18, 

1903.) 

CLBRKS  or  COVRTS-^nJDaHBNT— PATHBNT  TO 
CLBRK  —  APPLICATION  —  8VHHART  RECOV- 
ERY —  JUHiaDICTION  —  SATISFACTION  OP 

JUDGMENT. 

1.  As  it  is  not  the  duty  of  the  clerk  of  the 
district  court  to  receive  money  dne  on  a  judg- 
nieut,  he  Is  liable  for  its  conversion  only  in  his 
individual  capacity,  and  not  as  an  officer  of 
the  court;  and  hence  a  motion  to  reqaire  him  to 
pay  over  tbe  money  so  appropriated  is  properly 
overraled. 

2.  A  motion  to  regnire  tbe  clerk  of  the  dis- 
trict court  to  pay  over  to  a  jndgment  creditor 
$^0  paid  on  the  judgment  and  applied  by  the 
cleric  to  the  costs  in  another  suit  cannot  be 
treated  as  an  original  suit,  as  flie  amount  In 
controversy  is  not  within  tbe  district  conrfB 
jurisdictioD. 

3.  Unless  tiie  clerk  of  the  district  court  Is 
made  the  agent  of  tbe  jndgment  creditor  to  re- 
ceive money  dne  on  the  judgment,  a  payment 
thereof  to  the  clerk  Is  not  a  satisfaction  of  the 
judgment. 

Appeal  from  District  Court,  Orayson 
County;  Rice  Maxey,  Judge. 

Action  by  the  city  of  Whltesboro  against 
O.  W.  Diamond  and  others.  From  an  order 
overruling  a  motion  by  the  plaintiff  to  com- 
pel the  cl^k  of  the  district  court  to  pay 
over  to  It  money  paid  on  Its  judgment  by 
the  defendants,  It  appeala  Reversed  and 
dismissed. 

Cbas.  B.  Crenshaw,  for  appellant  Wolfe, 
Hare  &  Semple,  for  appellee. 


TEMPLETON,  J.  The  dty  of  Whltesboro 
instituted  a  number  of  suits  in  the  district 
court  of  Grayson  county  against  certain  de- 
linquent taxpayers  of  the  city,  the  purpose 
of  the  suits  being  to  recover  the  unpaid 
taxes  and  to  foreclose  alleged  tax  Hens.  Two 
of  tbe  suits  were  compromised,  judgment 
being  entered  in  favor  of  tbe  dty  In  each  case 
for  $25  and  all  costs.  The  sums  recovered 
by  the  dty  in  these  cases  were  paid  to  the 
clerk  of  tbe  court,  and  he  appropriated  (be 
same  to  tbe  payment  of  costs  he  had  charged 
against  tbe  city  in  tbe  other  cases,  the  costs 
in  tbe  said  two  suits  having  been  paid  by 
tbe  defendants  therein.  The  dty  denied 
tbe  right  of  the  clerk  to  make  such  ap- 
propriation, and  filed  a  motion  In  said  court 
to  require  him  to  pay  over  the  money  bo 
appropriated.  He  resisted  the  motion,  and 
the  same  was  overruled;  hence  this  appeal. 

Tbe  district  court  bad  no  Jurisdiction  of 
the  matters  set  up  in  tbe  motion.  It  was 
not  the  duty  of  the  clerk  to  receive  tbe 
money,  and  he  cannot  be  held  to  have  re- 
ceived it  in  his  official  capacity.  Railway 
Co.  V.  Walker,  03  Tex.  611,  57  S.  W.  568. 
It  was  not  bis  duty,  under  tbe  statute  or 
the  general  law,  to  receive  tbe  money,  and 
he  had  not  been  directed  by  any  order  of 
the  court  to  receive  it  He  can  be  held  lia- 
ble, If  at  all,  only  in  bis  Individual  capacity, 
and  not  as  an  officer  of  the  court  His  fail- 
are  to  pay  over  the  money,  even  If  he  Is  not 
entitled  to  retain  the  same,  was  not  a  breach 
of  any  official  duty,  and  he  cannot  be  com- 
pelled, by  motion  filed  against  blm  In  tbe 
district  court  to  discharge  a  personal  obliga- 
tion. Tbe  district  court  was  without  juris- 
diction of  the  amount  In  controversy,  and 
the  motion  cannot  be  treated  aa  an  original 
suit  and  tbe  cause  determined  on  its  merits. 
The  payment  to  the  clerk  was  not  a  satls- 
fadlon  of  tbe  judgmrats,  unless  the  derk 
was  tbe  agent  of  tbe  dty  to  receive  pay- 
ment. 

The  judgment  of  the  court  below  dispos- 
ing of  the  cause  on  its  merits  will  be  set 
aside,  and  judgment  entered  dismissing  tbe 
motion  at  the  cost  of  appellant.  Reversed 
and  dlamlased.  * 


BEATT  et  al.  v.  CLTMEB. 

(Oonrt  of  Civil  Appeals  of  Texas.  April  25. 
1S03.) 

ADTBRSB  P03SBSSI0N—RBMAINDBRHAN— AC- 
CRUAL OF  CAU8>  OP  ACTION— DOWER  IN- 
TEREST—CON  VBTANCB  BT  WIFB-8C0PB  OP 

POSSESSION. 

1.  The  possession  of  the  grantee  of  a  life 
tenant  does  not  become  adverse  to  the  remain- 
derman until  the  Ufa  tsnant's  death,  no  eauK 
of  action  for  possession  accruing  ta  the  latter 

till  then. 

On  Rehtaring. 

2.  Adverse  possession  of  an  entire  tract,  taken 
onder  a  conveyance  ^xr  tiie  owner's  widow  of 
her  dower  Interest  therein,  relates  only  to  the- 
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Sfe  eitftt*  c<mT«yed,  and  terminateB  tiierewltlL 
M>  as  not  to  coiurtitate  a  iMrtioQ  of  the  period 
of  occapanc7  necessarr  to  establish  title  ad- 
rerse  posseerion  against  a  remalDderman. 

Appeal  from  District  Court,  Hunt  OouDtr; 
B.  C.  Connor,  Judge. 

Action  by  Nancy  Beaty  and  others  against 
S.  T.  Glymer.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Reversed  and  motion  for 
rehearing  ovemiled. 

W.  P.  McBride,  for  appellants.   J.  O.  Mat- 
them  and  Flnl«y  &  Knight,  tor  appellee. 

BAINEY,  C.  J.   Action  of  trespass  to  try 
title,  bronght  by  appellants  against  appellee. 
Defendants  pleaded  the  general  issue,  and  \ 
itatntea  of  limitations  of  Are  and  ten  years.  | 

I 

Conclusions  of  Fact  | 

"(1)  The  land  In  controversy  was  the  sepa-  | 
rate  property  of  EUlas  Atkinson,  who  died  In  . 
1859,  leaving  a  widow,  Cbristiana  Atlcinson, 
aod  Kancy  Beaty  and  Mary  Anderson,  two 
daughters,  as  bis  only  beirs  at  law.  Chris- 
tiana Atkinson,  the  widow,  married  Joslah 
McAdams  In  18&1,  and  died  In  NOTomber, 
1900. 

"(2)  Ellas  Atkinson,  who  died  In  1858,  at 
the  time  of  his  death  was  the  owner.  In  com- 
mon with  two  brothers,  of  the  Wm.  Atldnson 
surrey,  of  QiO  acres;  eacb  of  the  brothers 
owning  2ISSS/100  acres  of  land,  which  was  j 
at  the  time  undivided.  I 

"(3)  The  plaintiffs  are  the  only  heirs  of  j 
Ellas  Atkinson,  and  are  entitled  to  recover,  1 
unless  they  are  defeated  by  the  statutes  of 
limitation,  or  are  estopped  from  now  claim-  I 
Ing  the  land,  1 

"(4)  Christiana  Atkinson,  the  surviving  i 
wife  of  Ellas  Atkinson,  married  Joslah  Mc- 
Adams In  1861,  and  on  the  5tb  day  of  Octo- 
ber,  1863,  she  and  her  husband.  Joslah  Mc-' 
Adams,  conveyed  the  land  in  controversy  to 
J.  M.  Clymer  by  warranty  deed  describing 
the  land  by  metes  and  bounds,  and  reciting 
that  It  was  all  the  right,  title,  Interrat,  and 
claim  that  they  have  in  the  Atlclnaon  survey 
of  land. 

"(5)  The  parties  made  the  following  agree- 
ment:* 'In  this  case  it  Is  admitted  by  the 
plaintiffs  and  defendants  that  J.  M.  Clymer 
took  Immediate  possession  of  the  land  in  con- 
troversy, claiming  the  same  under  bis  deed 
from  Jos.  McAdams  and  wife,  Christiana 
McAdams,  at  the  date  of  the  deed  from 
them  to  him,  on,  to  wit,  October  5,  1863, 
claiming  the  same  under  said  deed,  and  that 
be  continued  in  peaceable,  adverse  posses- 
sion of  the  same,  and  paying  the  taxes  on  the 
same,  claiming  the  same  under  his  deed  from 
the  said  Joslah  McAdams  and  wife,  duly  re- 
corded In  the  office  of  ifae  clerk  of  the  coun- 
ty court  of  Hunt  county,  Texas,  fibm  the 
date  of  bis  purchase  until  he  conveyed  the 
land  to  O.  B.  Waller,  and  that  Waller  upon 
purchasing  said  land,  at  the  date  of  his  deed, 
on,  to  wit,  August  17,  1869,  without  delay, 
vent  immediately  Into  poisession  of  the  said 


land  nnder  said  deed  from  Clymer  to  bim 
duly  registered,  and  that  he  held  the  peace- 
able and  adverse  posses^tKi  of  the  same, 
using  and  enjoying,  cultivating  the  same,  and 
paying  the  taxes  thereon,  and  claiming  the 
same  under  his  deed  from  Clymer,  from  the 
date  of  same  until  be  sold  the  land  to  B.  T. 
Clymer,  and  that  said  E.  T.  Clymer,  the  de- 
fendant herein,  immediately  after  his  ptu^ 
chase  from  Waller,  went  into  possession  of 
said  land,  and  has  had  the  peaceable  and 
adverse  possession  of  the  same  from  the  date 
of  bis  deed,  to  wit,  November  21,  1894.  until 
the  filing  of  this  suit,  cultivating,  using,  and 
enjoying  the  same,  and  paying  the  taxes 
thereon,  and  claiming  same  under  bis  deed 
from  Waller,  which  Is  duly  registered  In  the 
office  of  the  county  clerk  of  Hunt  county, 
Texas,  all  of  the  above  deeds  registered  about 
the  time  of  their  dates,  and  did  all  things 
uecessary  to  be  done  under  the  Ave  and  ten 
years  statutes  of  limitation,  U  limitation 
would  run  In  this  case.* 

"(6)  That  In  1879  suit  for  partition  of  the 
Wm.  Atkinson  survey  was  brought  by  the 
two  brothers  of  Ellas  Atkinson,  to  wit,  Hen- 
ry and  Jesse  Atkinson,  against  Christiana 
McAdams  and  ber  husband.  Joslah  McAdams, 
and  Mary  Atkinson,  the  mother  of  plaintiffs, 
who  afterwards  married  Anderson,  and  Nan- 
cy Atkinson,  one  of  these  plaintiffs,  which 
partition  decree  set  apart  the  north  third  of 
the  640  acres,  of  which  the  land  In  contro- 
versy ts  a  part,  to  Mary  Atkinson  and  Nancy 
Atkinson,  subject  to  the  life  estate  of  the 
mother,  Chrlstfena  McAdams,  In  one-third  ot 
the  same,  as  the  heirs  of  Ellas  Atkinson; 
that  neither  Clymer  nor  Waller  were  parties 
to  the  suit  and  were  not  mentioned  in  the 
records. 

"(7)  That  Mary  Atkinson  and  Nancy,  the 
two  daughters,  afterwards  sold  and  convey- 
ed the  remaining  portion  of  the  land  owned 
by  Ellas  Atkinson  at  the  time  of  his  death; 
that  is,  on  the  2d  day  of  November,  1S76, 
the  plaintiff  Nancy  Beaty  and  ber  sister,  now 
deceased.  Joined  by  the  husband  of  the  de- 
ceased sister,  conveyed  to  L.  H.  Marshall 
and  O.  L.  Marshall  71^  acres  of  the  same, 
by  deed  describing  the  same  as  beginning  at 
a  stake  in  the  timber  on  the  northern  bounda- 
ry line  of  the  original  survey,  635  varas 
east  of  the  N.  W.  comer;  thence  south  with 
Waller's  E.  B.  line  635  varas  to  a  stake  In 
prairie;  thence  east  636  varas;  thence  north 
635  varas;  thence  west  fSati  varas  to  tbe  be- 
ginning. 

"(8)  That  on  the  14th  day  of  June.  1881. 
the  plaintiff  Nancy  Bea^  sold  the  east  71^ 
acres  to  C  A.  Swlnson.** 

Conclusions  of  Law. 

Limitation  does  not  run  against  the  re- 
mainderman during  the  life  of  the  holder  of 
a  life  estate.  Cook  v.  Caswell,  81  Tex.  678, 
17  S.  W.  385;  Govan  v.  Bynum,  17  Tex.  Civ. 
App.  180,  43  S.  W.  319;  Olndrat  v.  Railway 
(Ala.)  11  South.  372,  10  L.  B.  A.  839,  and 
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notes;  Woods  on  Ldm.  (3d  Ed.)  S  259.  Un- 
der our  statute,  Uialtatlon  does  not  begin  to 
ran  until  a  right  of  action  accrues.  Chris- 
tiana McAdams  bad  a  life  estate  in  tlie  land 
in  controversy,  and  this  she  had  a  right  to 
enjoy  during  her  life,  to  the  exclusion  of  ap- 
pellants This  estate  she  bad  a  right  to  dis- 
pose of,  and,  when  she  sold  to  J.  U.  Clymer, 
her  deed  only  carried  with  It  her  Interest 
therein,  which  was  a  life  estate;  and  those 
claiming  under  her  bad,  as  against  appel- 
lants, the  exclusive  right  of  possession  And 
use  thereof  during  her  life,  and  such  pcw- 
seasion  was  not  adverse.  Appellants  were 
not  entitled  to  possesslo;!.  They  had  no 
right  of  entry.  Therefore  no  cause  of  action 
had  accrued  in  their  favor,  and  hence  they 
were  powerless  to  act  until  Uie  death  of 
Christiana  McAdams,  which  occurred  In 
1900.  During  the  life  of  Christiana  McAd- 
ams the  law  did  not  require  the  appellants 
"to  look  after  the  estate,  the  presumption 
being  that  the  tenant  in  possession  holds  by 
such  conveyance  as  tbe  temant  for  Ufe  had 
a  right  to  give."  Jackson  v.  Maucius,  2 
Wend.  357.  It  follows  that  the  acts  of 
Christiana  McAdams  and  those  claiming  un- 
der her,  in  holding  possession  of  the  land, 
using  and  enjoying  the  same,  did  not  affect 
appellants'  rights  during  the  Ufe  estate.  Ap- 
pellants having  no  right  of  entry  before  the 
falling  in  of  the  life  estate,  and  the  possession 
of  those  claiming  under  Mrs.  McAdams  be- 
ing coDBlstent  with  her  life  estate,  appellants 
were  not  estopped  from  asserting  th^  title 
to  the  land, 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  Jndgmoit  liere  rendered  for  ajfipeik- 
lants. 

On  Rehearing. 

(July  3,  1903.) 

Mrs.  Christiana  McAdams,  u[K>n  the  death 
of  her  first  husband,  Ellas  Atkinson,  was 
seised,  to  the  extent  of  a  life  estate,  of  an 
undivided  one-third  In  the  interest  of  Ellas 
Atkinson  in  the  William  Atkinson  survey,  of 
640  acres,  which  interest  was  an  undivided 
one-third  of  said  survey.  Her  deed  only  pur- 
ports to  convey  her  interest  in  the  William 
Atkinson  survey.  That  interest  was  only  a 
life  estate  in  a  portion  thereof,  as  stated,  and 
which  interest,  when  expressed  in  acres,  was 
equivalent  to  the  amount  she  conveyed  to  J. 
M.  Clymer.  The  defendant  claims  under  said 
deed,  and  as  the  Interest  conveyed  was  only 
a  life  estate,  the  possesion  of  those  claim- 
ing imder  Christiana  McAdams  was  only  ad- 
verse to  the  extent  of  the  Interest  conveyed. 
Christiana  McAdams  having  conveyed  a  spe- 
cific portion  as  all  of  her  interest,  she  was 
estopped  from  asserting  claim  to  any  portion 
of  the  balance,  and  such  action  on  her  part 
worked  a  partition  as  to  her  Interest,  If  the 
other  owners  saw  proper  to  acquiesce  therein. 
This  it  seems  they  did,  for  they  assumed  con- 
trol of  tbe  other  portion,  and  conveyed  it  to 


other  parties.   Eaton  t.  Tallmadge,  2A  Wia 

217. 

It  Is  insisted,  however,  that  appellants  did 
not  convey  any  of  the  other  portion  until 
limitation  had  run  a  sufficient  time  to  per- 
fect title  In  appellee.  In  our  opinion,  as 
adverse  possession,  under  the  facts,  could 
only  relate  to  the  life  estate,  It  could  only 
prevail  against  appellants  to  the  extent  of 
barring  a  claim,  had  they  asserted  any,  that 
the  life  estate  did  not  cover  the  whole  of  the 
land  conveyed  by  Christiana  McAdams. 

We  are  still  of  the  opinion  that  the  appel- 
lants are  entitled  to  the  land,  and  the  mo- 
tloD  for  rehearing  Is  overruled. 


COCHRAN  et  al.  v.  SIEOFBXED. 
(Court  of  Civil  Appeals  of  Texas.  June  15, 

1903.) 

FORECLOSURE  07  VENDOR'S  LIEN— ACTION  ET 
INDORSEE  OF  NOTE— ALLEGATIONS  OF  COM- 
PLAINT —  EVIDENCB-^ADMISSIBILITT-PIUN- 
CIPAL  AND  AGENT  —  ACTION  IN  AGENT'S 
NAME— ASSIGNMENT  OP  ERROR— HAH MLBS8 
ERROR. 

1.  An  assignment  of  error  containing  separate 
and  distinct  grounds  of  error  will  not  be  con- 
sidered on  appeal. 

2.  An  agent  who  boys  a  note  witb  his  prin- 
cipal's money,  and  has  it  indorsed  to  himself, 
may  maintain  an  action  thereon  in  his  own 
name. 

8.  Where,  in  an  actim  on  a  oote  and  to  fore- 
close a  vendor's  lien  on  land  for  whidi  It  was 

given,  plaintiff,  an  indorsee  of  the  note,  pleaded 
tlint  before  purchasing  the  note  he  made  careful 
iii(]uiry  as  to  the  nature  of  the  transaction  nu- 
der  which  it  was  given,  and  became  satisfied 
that  it  was  a  bona  fide  sale  of  the  payee's  hoeie- 
Btead  to  the  maker,  evidence  that  the  payee's 
attorney  assured  plaiotiff  that  the  translation 
was  a  bona  fide  sale  was  admissible. 

4.  Where,  tn  an  action  on  a  note  and  to  fore- 
elose  a  vendor's  lien  on  land  for  which  It  was 
^ven,  brought  by  an  indorsee  of  the  note,  the 
payee  and  his  wife  testified  that  the  sale  to  the 
maker  was  not  absolute,  but  to  secure  a  loan, 
and  there  was  no  opposing  evidence,  the  exclu- 
sion of  the  written  agreement  by  the  maker  to 
reconvey  was  harmless. 

Appeal  from  Distnct  Court,  Anatio  Oonn- 
ty;  L.  W.  Moore,  Judge. 

Action  by  John  Siegfried  affolnst  Florence 
M.  Cochran,  executrix  of  N.  CochraD,  de- 
ceased, and  others.  From  a  Judgment  tar 
plaintiff,  defendants  appeaL  Affirmed. 

John  P.  Bell  and  -J.  S.  Brewer,  for  appel- 
hLuts.  A.  Cbesiey  and  W.  A.  Matttael,  for 

appellee. 

GILL,  J.  This  suit  vras  brought  by  appel- 
lee to  recover  of  appellant  executrix  on  a 
note  for  $500,  and  to  foreclose  a  vendor's  lien 
upon  certain  land  for  which  ^e  note  wa» 
alleged  to  have  been  given  in  part  payment. 
John  W.  Foster  and  his  wife,  Laura,  also  ap- 
pellants, were  made  parties  detoidant  as 
claiming  an  Interest  In  the  land.  The  d^end- 
ants  Foster  pleaded  tliat  the  property  was 
their  homestead  at  the  date  of  the  transac- 
tion In  which  the  note  was  executed,  that  the 
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Bale  was  a  pretended  one  for  the  purpose  of 
borrowing  tlie  f500,  and  that  appellee  knew 
the  facts  wben  be  purchased  the  note,  and 
knew  that  the  money  was  obtained  for  the 
use  of  Foster.  Defendant  John  Foster  con- 
fessed liability  personally  for  the  note  ac- 
cording to  its  terms.  Mrs.  Cochran,  Inde- 
pendent executrix  of  the  will  of  her  deceas- 
ed husband,  set  up  the  facts  as  averred  by 
the  Foeters,  averred  that  the  transaction  was 
a  loan  made  solely  for  his  benefit,  and  denied 
all  liability  on  the  part  of  the  estate.  Trial 
by  jury  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  bis  debt  and  foreclosure,  from 
which  all  the  defendants  have  appealed. 

The  facts  as  to  the  nature  of  the  transaction 
are  practically  undisputed,  the  real  issue  be- 
ing whether  plaintiff  was  chargeable  with 
notice  of  its  character.  Jno.  W,  Foster,  be- 
ing In  need  of  money,  deeded  45  acres  of  his 
homestead  to  N.  CTochran,  deceased,  the  deed 
being  absolute  In  form,  and  reciting  a  con- 
sideration of  $400  in  cash,  and  Cochran's 
promissory  vendor's  lien  note  for  S500,  which 
was  executed  and  delivered  to  Foster.  The 
tatter's  wife  Joined  in  the  deed.  Foster  at 
once  sold  the  note  to  Siegfried,  indorsing  it 
In  blank.  Default  being  made  at  maturity, 
this  suit  was  brought,  resulting  as  stated 
above. 

The  flrst  assignment  of  error  will  not  be 
considered.  It  Is  mnlttfarlous,  containing  six 
separate  and  distinct  gi'ounds  of  error. 

By  the  seventh  assignment  of  error  appel- 
lants complain  of  the  refusal  of  the  trial 
coart  to  abate  the  suit,  on  the  ground  that 
plaintiff  had  no  Interest  In  the  cause  of  ac- 
tion. The  facta  upon  this  point  are  that 
plaintiff  bad  In  his  possession,  as  agent  for 
Mrs.  Boja,  who  resided  in  Germany,  $500  for 
Investment.  He  placed  the  sum  In  the  note 
sued  on,  and  had  It  indorsed  to  himself,  The 
transaction,  however,  was  for  the  benefit  of 
bis  principal.  We  are  of  opinion  the  point 
la  not  well  taken.  Having  made  the  traus- 
actioQ  in  his  own  name,  he  can  maintain  the 
action  in  his  own  name.  The  fact  that  his 
pleadings  did  not  disclose  his  trusteeship  Is 
Immaterial.  Plaintiff  took  the  legal  title  by 
his  parchase,  and  Mrs.  Soja,  being  the  bene- 
ficiary In  the  purcbase,  will  occupy  a  like 
relation  to  the  Judgment.  The  defendant! 
will  not  be  heard  to  make  the  point 

Under  the  fifth  assignment  appellants  com- 
plain of  the  admission  of  testimony  of  appel- 
lee to  the  effect  that  In  his  ini-estlgatlon  of 
the  character  of  the  transaction  between  Fos- 
ter and  Cochran  be  consulted  Shelburne,  an 
attorney,  who  assured  him  the  transaction 
was  bbidlng  and  bona  fide.  The  objection 
embocUed  In  the  proposition  is  that  there  is 
no  allegation  to  support  the  evidence,  and  It 
la  therefore  immaterial.  We  are  of  opinion 
the  particular  objection  urged  Is  not  tenable. 
It  appears  from  other  evidence  that  plaintiff 
knew  that  the  land  conveyed  to  Cochran  was 
a  part  of  the  homestead  of  the  Posters.  He 
knew  that,  wMle  tiiey  might  sell  it,  tb«7 


could  not  In  any  way  pledge  It  as  security 
for  a  debt  With  knowledge  of  its  homestead 
character,  it  tiehooved  him,  before  purcbasiug 
the  note,  to  inquire  whether  the  sale  was  ab- 
solute, or  a  mere  device  to  evade  the  home- 
stead laws.  His  question  to  Shelburne  was 
a  part  of  this  inquiry  which  it  was  his  duty 
to  make,  and  Shelbume's  answer,  as  sworn 
to  by  plaintiff,  assumed  to  state  a  fact  viz., 
that  the  sale  was  a  bona  fide  sale.  Whether 
he  ought  to  have  relied  on  the  assurance  Is 
another  question.  But  the  objection  that  the 
evidence  Is  not  Justified  by  the  pleading  la 
answered  by  the  allegation  "that  plaintiff,  be- 
fore purchasing  the  note,  made  careful  In- 
quiry as  to  the  nature  of  the  transaction,  and 
became  satisfied  the  sale  was  bona  fide," 
After  all,  however,  the  issue  was  one  of  dili- 
gent lnquh7,  and  the  fact  that  plaintiff  in- 
quired of  Shelburne,  who,  be  testlUes,  was 
one  of  Foster's  attorneys  In  the  transaction^ 
and  who  aasamed  to  know,  was  admissible 
on  that  point.  The  point  that  the  evidence 
was  hearsay  Is  not  made.  The  exclusion  of 
the  writtai  agreement  by  COcbrnn  to  re- 
convey  was  harmless.  Foster,  bis  wife,  Mrs. 
Cochran,  and  her  son  all  testified  that  the 
sale  was  not  absolute,  but  made  to  secure  the 
loan.   There  la  no  opposing  evidence. 

Because  no  harmful  error  is  presented,  the 
Judgment  of  the  trial  court  Is  affirmed.  Af- 
firmed. 


TBXAS  ft  F.  BT.  GO.  T.  KNOX. 
(Court  of  Civil  Appeals  of  Texas.   Jane  13, 

1903.) 

RAILROADS— JKJinilES  AT  CROSSING— DISCOV- 
ERED PERIL— FAILURE  TO  PLEAD—SUB lUS- 
BION  OP  ISSUB— REVERSIBLE  ERROR. 

1.  Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  the  plefldings  did  not  raise  the  to- 
sue  of  discovered  peril,  the  EubmisBion  Of  such 
Issue  to  the  jury  was  reversible  error. 

2.  Where  Uie  main  charge  embraced  an  Ibs» 
sought  to  be  submitted  in  a  spedal  charge  re- 
questad,  the  r^asal  of  the  reqnast  was  not  sr* 
ror. 

Appeal  from  Van  Zandt  County  Court;  Jnoi 
W.  Davidson,  Judge. 

Action  by  J.  M,  Knox  against  the  Texas  & 
Pacific  Railway  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  anpeala.  Be- 
versed. 

This  la  a  suit  brou^t  by  the  appellee 
against  the  appellant  in  the  county  court  of 
Van  Zandt  county,  Tex.,  to  recover  damages 
for  personal  injuries  growing  out  of  a  col- 
lision of  a  train  of  cars  and  plSLntlff's  wagoa 
in  the  town  of  Grand  Saline.  Van  Zandt  coun- 
ty, Tex.,  as  appellee  was  crossing  the  tracks 
of  appellant  going  south,  on  the  4th  day  of 
October,  1902.  The  case  was  tried  at  the 
January  term,  1903,  resulting  In  a  verdict 
and  judgment  for  appellee  in  the  aum  of 
$360,  from  which  judgment  after  motion  for 
new  trial  was  denied,  defendant  appealed. 

T.  J.  Freeman  and  H.  M.  Gate,  for  appel- 
lant 0.  H.  Reese,  for  appellee. 
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BOOKHOUT,  J.  The  court,  in  the  ninth 
paragraph  of  the  charge,  sabmltted  to  the 
Jury  the  Issue  of  dlacovered  peril  In  the 
following  language:  "Should  you  find  and 
beliere  from  the  evidence  that  the  employes 
of  the  defendant  company,  on  the  occasion 
In  questloD,  discovered  the  peril  of  plaiutifF 
in  time  to  have  avoided  the  Injury  to  the 
plaintiff,  then  you  are  charged  that  it  was 
the  duty  of  such  employSa  to  use  every  means 
within  their  power  consistent  with  their  own 
safety  and  that  of  their  train  to  avoid  in- 
jury to  plalntlfT,  And  their  failure  to  do  so 
would  be  negligence  on  the  part  of  defend- 
ant corporation,  and  would  entitle  plaintiff 
to  recover;  and  if  yon  bo  find  and  believe 
you  will  Qnd  for  the  plaintiff."  This  charge 
was  error,  as  the  Issue  of  discovered  peril 
was  not  raised  by  the  pleadings.  It  Is  re- 
versible error  to  give  a  charge  on  an  issue 
not  pleaded.  T.  &  P.  Ry.  Co.  v.  French,  86 
Tex.  96,  23  S.  W.  642;  Hy.  Oo.  T.  PoWell 
(Tex.  av.  App.)  41  S.  W.  606. 

The  failure  to  give  the  special  charge  re- 
quested by  appellant,  the  refusal  of  which 
is  made  the  ground  of  the  *  second  assign- 
ment, presents  no  reversible  error.  The  main 
charge  embraced  the  issue  sought  to  tutve 
submitted  in  the  special  charge. 

For  the  error  above  pointed  oat,  the  Judg- 
ment Is  reversed,  and  the  canM  Is  remanded. 


VITKOVITOH  V.  KLEINECKB  et  sL* 

<Court  of  OlvU  Appeals  of  Tezaa   June  10, 
1903.) 

NOTES  —  INDORSEMENT  —  CONSIDERATION  — 
LIABILITT  OF  INDORSBR— SUIT  AGAINST 
MAKER— TERMS  OF  COURT—PLEADING-SIGN. 
INO— AMENDUBNT-TRIAXf. 

1.  Rev.  St.  1895.  art  804.  provides  that  the 
liability  of  an  indorser  of  a  negotiable  note  may 
be  fixed  without  protest  by  suing  the  maker  be- 
fore the  first  term  of  the  county  or  district  court 
to  wliich  suit  cau  be  brought  after  the  right  of 
action  accrues,  or  by  Bulng  at  the  second  term 
and  showing  good  cause  for  not  suing  at  the 
first  term.  Beld,  that  where,  after  the  matni^ 
Ity  of  a  note,  there  was  not  BUfflcIent  time  to 
obtain  sorice  for  the  Febntary  term  ot  court, 
and  suit  was  brought  at  the  April  term,  such 
suit  was  sufHcient  to  charge  an  indorser,  aa  the 
April  term,  under  such  circumstances,  woulcl  be 
held  to  be  the  first  term  after  the  caiise  accrned. 

2.  The  fact  that  there  was  not  sufficieut  time 
in  which  to  obtain  service  for  the  February 
term  was  a  sufficieut  excuse  for  the  bringing  of 
the  suit  at  the  April  term,  though  such  term 
should  be  held  to  be  the  second  term  after  ma* 
turlty  of  the  note. 

3.  Where  a  petition  in  an  action  on  a  note 
was  not  ^gncd  when  filed,  and  thereafter,  uuder 
leave  of  court,  it  was  amended  so  as  to  cure 
such  formal  detect,  and  defendants  appeared 
and  answered  at  the  succeeding  term,  waiving 
the  Issuance  and  service  of  citation,  the  cause 
was  properly  tried  at  that  term,  the  defect  in 
the  petition  beioK  a  mere  Irregularity  subject  to 
ameiidmcDt,  and,  when  amended,  the  petition 
relating  back  to  the  date  of  its  filing. 

4.  Where  a  builder.  In  order  to  obtain  a  con- 
tract, procured  a  loan  to  be  made  by  plaintiff 
to  defendant,  and  the  note  securing  the  loan  was 
executed  to  the  builder  as  payee,  who  imm» 

•AppUcaUoa  tor  writ  ot  srror  iModing  In  Supreme 
Court. 


diately  indorsed  the  tame  to  plaintiff,  he  was  not 
an  acctHumodatloD  Indorser,  but  an  indorser  tor 
value,  and  liable  as  such. 

Appeal  from  District  Court,  Oalreston 
Oounty;  Wm.  H.  Stewart,  Judge;. 

Action  by  John  Vitkovltch  against  Anna 
Klelnecke  and  others.  From  a  Judgment  in 
favor  of  plaintiff  against  defendant  Klein* 
eckOibnt  In  ta.rar  ot  defendant  3obn  Bautsch, 
plaintiff  appeals.   RereEted  and  rmtdered. 

Jao.  B.  ft  Otaas.  J.  Stnbbs,  for  appellant 
Wm.  T.  Austin,  for  appellees. 

FLY,  J.  This  action  was  Instituted  by 
appellant  against  Anna  Klelnecke,  as  the 
maker,  and  John  Bautscta,  as  Indorser,  of  a 
promissory  note  for  $1,800,  and  against  S.  S. 
Hanscom,  as  trustee.  In -a  certain  deed  of 
trust  given  by  Anna  Klelnecke  to  secure  the 
payment  of  said  note,  and  for  foreclosure 
of  the  lien.  The  cause  was  tried  by  the 
conrt,  and  resulted  In  a  Judgment  in  favor 
of  appellant  for  his  debt  and  foreclosure  of 
his  Hen  as  to  Anna  Klelnecke,  bnt  against 
him  as  to  Jolm  Bautsch.  Hanscom  being 
only  a  formal  party.  Judgment  was  rendered 
in  his  favor.  Appellant  desires  a  rerlev  of 
the  Judgment  in  favor  of  Bantsch. 

On  January  21,  1809,  Anna  Klelnecke  ex- 
ecuted a  note  to  John  Bautsch  for  |1,800, 
due  three  years  after  date,  bearing  7  per 
cent  interest,  and  10  per  cent,  attorney's 
fees  If  placed  In  the  hands  of  an  attorney 
for  collection.  She  at  the  same  time  execut- 
ed a  builder's  lien  apd  deed  of  trust  on  cer 
tain  lots  in  the  city  of  Galveston  to  secure 
the  same.  On  the  same  day.  for  a  valuable 
consideration,  the  promissory  note  wss  In- 
dorsed by  Bautsch  to  appellant.  Nothing 
was  paid  on  the  note,  except  the  interest  np 
to  July  21,  1900.  The  note  became  due  on 
January  21,  1902,  and,  allowing  for  three 
days'  grace,  suit  could  have  been  instituted 
on  January  25,  1902.  The  first  term  of  the 
district  court  tu  Galveston  county  after  the 
note  became  due  began  on  the  first  Mond.iy 
In  February,  1902,  being  the  tliird  day  of 
that  month,  and  could  last  until  the  Saturday 
before  the  first  Monday  in  April,  on  which 
day  another  term  of  the  court  began.  Appel- 
lant filed  this  suit  on  February  10,  1902,  hat 
the  petition  was  not  signed  by  the  appellint 
or  his  attorney.  Service  was  obtained  on 
appellees  for  the  term  beginning  on  the  first 
Monday  In  April,  1902,  and  on  April  S. 
1902,  both  of  them  answered.  Klelnecle'i 
answer  being  a  general  demurrer  and  gen- 
eral denial,  and  Bautsch's  being  a  general 
demurrer,  and  that  if  at  all  liable  It  was  ai 
an  Indorser,  and  by  special  exception  setting 
up  that  he  had  not  been  sued  at  the  first 
term  of  the  conrt  after  the  note  became  doe. 
and  DO  good  cause  was  alleged  for  not  brintr- 
ing  the  suit  at  an  earlier  date.  On  Hay  1*. 
1902,  appellant,  by  leave  of  the  court  amend 
ed  his  petition  by  signing  the  names  of  bis 
attom^B  thereto,  and  on  the  same  day  filed 
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a  supplemental  petition  setting  up  the  facts 
as  to  when  the  note  became  due,  when  the 
Febrtwry  term  of  the  court  began,  and  claim- 
ing that  the  April  term  was  the  flrst  term 
In  contemplation  of  law  after  the  note  be- 
came due.  Bautsch  filed  a  motion  on  May 
15th  to  strike  out  the  original  petition  be- 
canse  It  had  not  been  signed  until  that  day, 
and  also  filed  general  and  special  demurrers, 
and  pleaded  generally  and  specially  to  the 
merits  of  the  case.  The  trial  court  held  that 
the  February  term  of  the  district  court  was 
the  flrst  term  after  the  cause  of  action  ac- 
crued, and  that  the  filing  of  an  unsigned 
petition  was  not  the  institution  of  the  suit 
for  the  April  term,  and  that  the  suit  was 
really  not  Instituted  until  May  14,  1902, 
when,  under  leave  of  the  court,  the  petition 
was  signed  by  the  attorneys  for  appellant. 

It  is  provided  In  article  304,  Rev.  St  Tex  j 
1895,  that  the  holder  of  any  bill  of  exchange  j 
or  promissory  note,  assignable  or  negotiable 
by  law,  may  fix  the  liability  of  the  drawer 
or  Indorser,  without  protest,  by  suing  the 
acceptor  of  the  bill  of  exchange,  or  the  mak- 
er of  the  note,  before  the  first  term  of  the 
county  or  district  court  to  which  suit  can 
be  brought  after  the  right  of  action  shall  ac-  { 
crue,  or  by  suing  at  the  second  term  and  i 
showing  good  cause  for  not  suing  at  the  flrst  . 
term.    It  appears  from  the  cTldence  that  | 
the  cause  of  action  accrued  not  more  than  i 
eight  days  before  the  February  term  of  the  ' 
district  court  of  Qalveston  county  began,  i 
and,  if  suit  had  been  Instituted  on  the  note 
at  the  very  earliest  moment,  service  could 
not  have  been  perfected  at  the  February 
term.    The  statute  says  that  the  action  must 
be  instituted  before  the  first  term  of  the' 
district  or  county  court  to  which  suit  can 
be  brought  after  the  right  of  action  shall 
accrue.   Would  the  Institution  of  suit  be  re- 
quired at  a  time  when  It  would  be  Impossi- 
ble to  obtain  service?   Upon  this  question 
we  have  been  unable  to  find  direct  author- 
ity, although  In  the  case  of  Bailey  t.  Heald, 
14  Tex.  226,  it  Is  held  that  inability  to  pei^ 
feet  service  before  the  flrst  term  of  the  court 
after  the  cause  of  action  accrued  would  be 
a  sufficient  excuse  to  Justify  a  suit  against 
an  indorser  at  the  second  term.   The  validi- 
ty of  that  excuse  must  rest  on  the  premise 
that  the  flrst  term  of  the  court  to  which  the 
suit  can  be  brought  or  perfected  was  in  reali- 
ty the  one  to  wblch  It  was  brought  How- 
ever, if  that  Is  not  a  legitimate  inference  to 
draw  from  the  dedsion.  It  does  hold,  in  no 
ODcertaln  terms,  that  such  facts  would  form 
a  reasonable  excuse  for  failure  to  earlier 
Institute  the  suit 

Appellant  filed  an  imperfect  petition  on 
February  10th,  In  that  It  was  not  signed, 
and  appellees.  In  response  to  the  citation, 
came  into  court  and  answered,  without  at- 
tacking the  petition  on  account  of  that  de- 
fect. Afterwards  the  petition  was  amended 
under  leave  of  the  court,  and  proper  allega- 
tions were  made  in  a  supplemental  petition 
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as  to  why  the  suit  had  not  been  filed  at  the 
February  term.  At  that  time  appellees  were 
duly  In  court,  and  If  It  should  be  held,  as 
was  done  by  the  trial  judge,  that  the  suit 
was  then  and  there  Instituted,  and  that  it 
was  during  the  second  term  of  the  court 
after  the  accrual  of  the  action,  still  It  was 
as  fully  brought  to  the  second  term  as  though 
appellees  had  been  served  with  citation,  be- 
cause they  appeared,  and,  by  answering, 
waived  the  issuance  and  service  of  citation. 
They  were  both  in  court,  and  it  cannot  be 
denied  that  the  suit  could  have  been  properly 
tried  at  that  term  of  the  court.  We  think, 
however,  that  the  amendment  did  not  set 
np  any  new  cause  of  action,  but  merely 
cured  formal  defects  in  the  petition,  and 
went  liack  to  and  dated  from  the  filing  of 
the  petition  on  February  10,  1902.  Speak- 
ing on  the  subject  nnder  consideration,  In 
the  case  of  Boren  v.  BlJUugton,  82  Tex.  137. 
18  S.  W.  101,  the  Supreme  Court,  through 
the  present  Chief  Justice,  held:  "A  petition, 
however  defective  in  substance,  is  certainly 
capable  of  amendment,  and  we  see  no  rea- 
son why  the  right  should  be  denied  when 
the  defect  Is  one  of  form.  The  signature 
to  a  pleading  Is  a  formal  requisite.  The  fail- 
ure to  comply  with  the  requirement  is  an  ir- 
regularity that  may  subject  the  pleading  to 
be  stricken  out  upon  motion,  or  to  be  treated 
as  a  nullity  by  the  court,  but  It  Is  one  which 
does  not  operate  to  the  Injury  of  the  oppos 
Ing  party,  and  therefore  Its  amendment  can- 
not prejudice  his  rights  upon  the  trial  of 
the  cause."  Being  a  formal  defect,  a  mere 
Irregularity,  It  did  not  go  to  the  foundation 
of  the  action,  and,  when  the  signature  was 
appended,  the  suit  stood  as  though  Instituted 
free  of  defects  or  Irregularities  on  the  date 
of  its  filing.  Fidelity  Co.  v.  Lopatka  (Tex. 
Glv.  App.)  60  S.  W.  208.  Perhaps  the  excuse 
for  not  suing  at  the  February  term,  If  It  was 
at  all  necessary,  should  have  l>een  embodied 
In  an  amended  petition.  Instead  of  being  set 
up  In  a  supplemental  petition,  but,  in  the 
absence  of  exceptions  attacking  It  on  that 
ground.  It  will  be  considered  as  though  plead- 
ed In  the  proper  form.  We  conclude  that  If, 
as  held  In  the  Balley-Heald  Case,  the  failure 
to  file  suit  at  the  February  term  was  suffi- 
ciently excused  by  the  fact  that  service  at 
that  term  was  Impossible,  to  all  Intents  and 
purposes  the  April  term  was  the  first  term 
after  the  cause  of  action  accrued,  and  that 
the  filing  of  the  unsigned  petition  was  an 
Institution  of  the  suit  at  that  term.  But  If 
It  be  held  that  the  April  term  was  the  second 
term  after  accrual  of  the  action,  then  the 
suit  was  properly  instituted  at  that  term,  and 
good  cause  shown  for  failure  to  sue  at  the 
flrst  term. 

Appellee  Bautsch  Insists  that  although  the 
court  may  have  given  reasons  for  Its  action 
which  cannot  be  sustained,  yet  that  the  facts 
show  that  Bautsch  was  not  liable  as  an  In- 
dorser, because  the  note  and  deed  of  trust 
constituted  an  original  transaction  between 
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appellant  alitl  Kldnecke  to  which  Bantsch 
WQS  not  a  party  and  In  which  he  had  no  In- 
terest, he  baring  allowed  bta  name  to  be 
used  as  payee  In  the  note,  and  beneficiary 
In  the  deed  of  tmst,  purely  as  an  accommo- 
dation to  appellant.  The  facts  show  that 
Afrs.  Klelnecke  wanted  a  bouse  built,  and 
Bautsch,  who  was  a  builder  of  bouses,  de- 
sired the  Job.  Mrs.  Klehiecbe  did  not  hare 
the  money  to  bnild  with,  and  Bautoch,  bav- 
ing  a  direct  Intmst  In  her  getting  It^  sengbt 
some  one  who  would  lend  ber  the  money. 
In  order  to  get  the  money,  she  entered  Into 
a  building  contract  with  Bantsch,  and  also 
gave  him  the  promissory  note.  The  papers 
were  drawn  at  the  Instance  and  request  of 
appellees,  and  appellant  had  no  connection 
with  them  until  they  were  Indorsed  by 
Bantsch  to  him,  and  be  gaxe  a  cheek  for  the 
money,  which  was  paid  to  Bautsch.  The 
whole  afltatr  seems  to  hare  been  gotten  op 
largely  for  the  accomiaodatlon  of  Bautsch. 
The  negotlatlODfl  wltii  «|»pellant  were  eon- 
ducted  through  Johnson,  an  agent  of  atvel- 
lees.  The  meOod  of  nhdng  the  money  in 
this  Instance  wbb  one  often  pursued  by 
Bantsch.  An  accommodation  bill  or  note  is 
one  to  which  the  accommodating  party  has 
put  his  name,  without  consideration,  for  the 
pnrpoee  of  accommodating  some  other  who 
is  to  use  It  and  is  expected  to  pay  It.  In 
order  to  render  a  bill  or  note  accommodation, 
the  Indorser  must  lend  his  credit  to  the  mak- 
er for  the  benefit  of  the  latter,  and  without 
benefit  to  the  Indorser.  Daolell,  Neg.  Instr. 
I  187;  Tiedeman,  Com.  Pap.  §  158.  Under 
the  very  terms  of  the  definition  of  accommo- 
dation paper,  Bantsch  could  not  sustain  the 
character  of  accommodation  indorser.  He 
was  as  greatly  benefited  by  >t  as  the  maker 
ot  the  note,  It  being  a  Joint  enterprise  on 
their  part  The  inference  may  be  indulged 
In  that  be  signed  the  papers  In  order  to  get 
the  profit  that  he  would  make  on  his  con- 
tract, and  that  he  did  get  It 

We  conclude  that  the  Judgment  should 
be  afilrmed  as  to  Mrs.  Klelnecke  and  Hans- 
corn,  and  that  It  should  be  reversed  as  to 
John  Bantsch,  and  Judgment  here  rendered 
that  appellant  do  have  and  recover  of  John 
Bautsch,  as  Indorser  of  said  promissory  note, 
the  amount  of  his  debt,  together  with  the 
costs  of  thUi  and  the  lower  court,  and  that 
Bautsch  have  Judgment  over  agtilnat  ICia. 
Klelnecke. 

OUI.P.  0.  ft  8.  P.  RT.  00.  V.  WILDER* 

(Court  of  Civil  Appeals  of  Texas.   June  13, 
190S.J 

RAILROADS— INJURIES  TO  BHI^Tft-ASBUHP- 

TION  OF  RISK— CONTRIBUTORY  NEGUGENCB 
— NEOLIOENCE  OF  FELLOW  SERVANTS— MAS- 
TEH'S  LIABILITY— INSTRUCTIONS. 
1.  In  an  action  by  an  emplo;4  asainat  a  rail* 
road  for  iojuries  the  court  instructed  that  plain- 
tiff had  assumed  all  the  risks  ordinarily  iocl- 
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dent  to  the  service,  and  could  not  reooMr  unless 
his  iujury  was  caused  directly  by  the  ne^^gencs 
of  defeudant,  without  fault  on  his  part  cootiib- 
Qtiuff  thereto,  aud  unless  he  was  Injm^d  as  al- 
leged, and  such  lajai?  was  cansed  hr  ttie  negli- 
gence of  defendant  or  its  servants  in  the  roipect 
alleged,  without  fault  on  the  part  of  plaintiff 
coutrlbuting  thereto.  Held,  that  this  inatmetion 
correctiy  stated  the  law  as  to  anumptlon  of 
ri^. 

2.  Though  the  instruction  also  referred  to  the 
issue  of  contributory  negligence,  it  is  not  open 
to  the  objection  that  It  contusM  the  issues  of 
assumed  risk  and  contributory  negligence,  ami 
was  thus  n^e&dinr,  as  It  required  a  finding  far 
defendant,  unless  the  injury  was  caused  directly 
and  solely  by  defendant's  negligence. 

3.  A  railroad  company  is  liable  to  an  employ^ 
making  s  coupling  for  the  negfigenee  of  the 
Bcrvsnt  in  charge  ot  the  engfaas  atflidied  to  t^ 
cars. 

Appeal  from  District  Court,  JohaMm  Qmu- 
ty;  W.  Poindezter,  Judge. 

AotloB  by  J.  B.  WMdec  against  the  Gulf, 
Oolwado  &  Santa  F6  Railway  Company. 
Jn^^ent  for  ptamtto;  aad  deflmdant  appaiUa 
AArmed. 

J.  W.  Terry  and  Ballhiger  Mills,  for  ap- 
pellant.  S.  C.  Padelford,  for  appellee. 

T£aiPLETON,  J.  J.  B.  Wilder  was  Injured 
while  in  the  service  of  the  Oalf,  Oalorado  & 
Santa  FA  Railway  Company.  He  toought  suit 
on  account  of  his  injurtesi  and  on  a  iury 
trial  obtained  Judgment  for  $95a  At  the 
time  he  was  Injured  the  plaintiff  was  work- 
iDg  In  tbe  company's  ahopi  and  yarda  at 
Cleburne  In  the  capacity  of  assistaat  hostler. 
He  and  the  hostler  were  directed  to  take 
as  engine  and  change  the  poaltloo  of  some 
tank  cars.  The  hostler  acted  as  engineer  and 
plaintiff  coupled  the  oars.  The  first  coup- 
lii^  was  made,  and  the  engine  and  ear  there- 
to attached  were  brought  to  a  standstill  a 
sbert  distance  from  another  car  which  was 
to  be  coupled  onto  and  moved.  The  plaintiff 
signaled  the  hostler  to  move  slowly  up  to 
tfaie  second  car,  and  went  in  between  tbe 
cars  which  were  to  be  coupled.  He  went  to 
ttw  standing  car,  and  prepared,  to  make  the 
coupling.  He  then  looked  toward  the  moving 
car,  and  discovered  that  it  was  almost  upon 
him.  Before  he  could  get  off  the  track,  the 
cars  came  together,  and  he  was  caught  be- 
tween them  and  injured.  It  was  alleged  in 
the  petition  that  the  hostler  disregarded  the 
slow  signal  which  the  plaintiff  gave  him,  and 
negligently  moved  the  engine  and  attached 
car  at  a  dangerously  rapid  speed  up  to  and 
against  the  standing  car.  thereby  caualDg  tbe 
accident.  The  defendant  pleaded  the  general 
issue,  assumed  ilak,  and  oontrlbntwy  negli- 
gence. 

Comi^alttt  it  made  of  the  eighth  paragraph 
of  tbe  court's  charge,  which  reads  aa  fol- 
lows: "When  plaintiff  entered  the  service  of 
the  defendant  company,  he  assumed  all  the 
risks  and  dangers  ordinarily  Incident  to  the 
service  in  which  be  was  engaged,  and,  though 

f  8.  See  Haiter  and  Servant,  voL  K  Cent.  Dig.  | 
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you  misfat  beliere  from  the  evidence  that  the 
plain  tut  was  injored  as  alleged,  yon  could 
not  and  for  him  unless  snch  Injury  was 
caused  dlr«ctly  by  the  negligence  of  the  de* 
fendant  company,  without  fault  on  bis  part 
contributing  thereto,  and  unless  you  beUere 
from  the  eTldence  tbat  the  platntUT  was  in- 
Jnred  as  alleged,  and  that  such  Injury  was 
caused  by  the  negligence  of  the  defendant 
company  or  Its  servant  In  charge  of  said 
engloe  In  the  respects  alleged  without  fftnlt 
on  the  part  of  plalntlfF  contributing  thereto, 
yoa  ahoidd  find  for  the  defendant."  Hie 
complaint  la  that  the  charge  does  not  cor- 
rectly present  the  law  of  assumed  risk,  and 
confuses  the  defenses  of  assumed  risk  and 
contributory  n^llgence.  TIffl  charge  properly 
Instructed  the  Jury  that  **when  plaintUT  al- 
tered the  service  of  the  defendant  company 
he  assumed  all  the  risks  and  dangers  o>* 
dtnarUy  Incident  to  the  serrlce  fn  which  he 
was  engaged."  And  It  Is  the  law,  as  stated 
In  the  charge,  that  the  plaintiff  was  not  en- 
titled to  recorer,  evm  if  be  was  Injured  as 
alleged,  "unless  such  Injury  was  caused  dV 
rectly  by  the  negligence  of  the  company, 
withovt  faiult  on  his  part  contributing  there- 
to."  Nor  is  there  any  doubt  as  to  the  legal 
correctness  «f  the  Instruction  that,  **un)eB8 
yoo  bettere  from  the  evidence  that  plaintiff 
was  Injured  as  all^d.  and  that  such  'Injury 
was  caused  by  the  negligence  of  the  defend- 
ant company  or  Its  servant  in  charge  of  said 
engine  in  the  respects  alleged,  without  fault 
on  the  part  of  the  plaintiff  contributing  there- 
to, yon  should  find  for  the  defendant"  The 
contention  of  appellant  that  the  Issue  of  a»- 
snmed  risk  was  Incorrectlr  presented  cannot 
be  sustained. 

The  other  contention  of  appellant  Is  that 
the  charge  was  misleading.  In  that  It  cou' 
fused  the  Issues  of  aasamed  risk  and  con- 
tributory negligence.  The  charge-  infonued 
the  Jury  that  the  plaintiff  assumed  the  risks 
ordinarily  Incident  to  his  employment  and 
that  he  was  not  entitled  to  recover,  even  If 
he  was  Injured  as  alleged,  "unless  such  In- 
Joiy  was  caused  directly  by  the  negligence  of 
the  defendant  company,  without  fault  on 
his  part  contributing  th^to."  This  Instme- 
tion  required  a  finding  for  the  defendant  un- 
less the  injury  was  caused  directly  and  sole- 
ly by  the  negligence  of  the  company.  If 
tile  injury  was  caused  by  snch  negligence.  It 
was  not  caused  by  any  of  the  risks  assumed 
by  the  plaintiff,  for  he  did  not  assume  the 
risks  arising  from  his  employer's  neglect 
The  Issue  of  contributory  negligence  was  evi- 
dently referred  to  by  the  trial  Judge  in  this 
connection  In  order  to  preclude  a  recovery 
by  the  plaintiff  unless  the  negligence  of  the 
defendant  was  the  sole  cause  of  the  accident 
A  reference  to  the  Issue  for  such  purpose 
was  not  calculated  to  mislead  the  Jury  to 
the  Injury  of  the  defendant  or  to  confuse 
the  issues  In  the  minds  of  the  Jurors. 

The  court  instructed  the  Jury.  In  substance; 
ittt,  it  IliB  servant  of  tba  company  in  duige 


of  tile  engine  was  negligent  tht*  defendant 
was  responsible  therefor.  The  propoaltion 
is  too  well  settled  to  admit  of  argument: 
The  proposition  was  stated  abatractiy,  and 
the  charge  did  not  require  the  Jury  to  find 
for  the  plaintiff  if  the  engineer  was  negligent 
without  regaM  to  the  other  Issues  in  the  case. 
The  charge  was  a  correct  statemeait  of  the 
law,  and  tiie  crlticiams  urged  against  it  by 
appellant  are  wlthont  merit 

It  Is  contended  that  the  evidence  was  not 
snffldent  to  warrant  the  verdict  but  we  da 
not  concur  in  the  contention. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  wiil  therefore  be  afflnned. 


TEXAS  &  P.  RZ.  CO.  V.  HUBER  «t  at 
(Ooort  of  Civil  Appeals  of  Texas.   June  13, 
190S.) 

RAILROADS  — ACCIDBNT  AT  CR0S9INQ  -  CON- 
TRIBUTORY NBOLIQBNCEl  —  INSTRUCTIONS  — 
RBHOTAL  OF  CAUBBS-ASSIONMBNTS  OP  ER- 
ROR. 

1.  An  acUoB  against  tw*  defendants  la  not 

removable  from  the  state  to  the  federal  coarta 
OD  their  joint  petitioo  averring  that  the  contro- 
versy arises  under  the  laws  of  the  United  States 
as  to  one  of  them  alone,  where  there  is  no  sep- 
arable controversy  between  plaintiff  and  the 
latter  defendant,  nor  any  evidence  showing  that 
the  other  defendant  was  made  a  party  solely  to 
defeat  the  removal. 

2.  An  assigament  of  ener  emlnraelag  sqmrata 
and  distinct  propoirition«  but  not  submitted  as 
propositions,  nor  followed  by  any  proper  state- 
ment, will  not  be  considered  on  appeal 

3.  Plaintiff's  decedent  was  struck  by  defend- 
ant's switch  engine  and  killed.  He  was  walking 
along  the  sidewalk  going  west  sd^  the  engine 
which  killed  him  was  traveling  east.  When  he 
turned  to  eross  the  track,  be  was  in  a  position 
to.  see  the  engine,  there  being  nothing  to  ob- 
stract  bis  view.  Bel4,  that  dsfendant,  having 
pleaded  contributory  negligence,  was  entitled  to 
an  instrnctlon  that  decedent  was  bound  to  use 
such  precaution  to  learn  of  the  engine's  ap- 
proach, before  attempting  to  cross,  as  men  of 
ordinary  prndenca  would  nat  nnder  the  dreum- 
staBces. 

Ai;^»eal  from  District  Ooort,  Dallaa  Conn- 
ty:  T.  P.  Nash,  Judge. 

Action  hy  M.  E.  Huber,  for  herself  and  as 
the  next  friend  for  Oeorgla  Huber,  an  Infant 
against  the  Texas  &  Pacific  Railway  Com- 
pany and  another.  From  a  Jt^gment  for 
plaintiff,  defendant  railway  emnpany  appeaUL 
Reversed. 

T.  J.  Freeman  and  Hall,  Flippen  ft  Mc- 
Cormlck,  for  appellant  M.  M.  P&xiiB  and 
W.  T.  Strange,  Ux  appellees. 

RAINEY,  O.  J.  In  February,  1902,  a 
switch  engine,  while  being  operated  by  ap- 
pellant's servants  along  Pacific  avenue,  a 
public  thoroughfare  in  the  city  of  Dallas, 
ran  over  and  killed  Lawrence  Huber.  His 
surviving  wife,  M.  E.  Huber,  for  herself  and 
as  next  friend  for  Georgia  Huber.  minor, 
daughter  of  deceased  and  said  M.  E.  Huber, 
brought  this  suit  against  appellant  and  H.  J. 
Olipliant  the  engineer  who  was  operating 
016  engine  at  the  time,  to  recover  damages 
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occasioned  to  them  hy  reason  of  said  klll- 
iog,  wbicb.  It  was  alleged,  was  eaiued  by 
the  negUgoice  of  said  Qllphant  In  operating 
aald  engine  as  an  employfi  of  appellant.  The 
defendants  bi  due  time  filed  their  petitl<m 
for  removal  to  the  United  Statea  Olicutt 
Court  for  the  Nortbem  Dlatrlct  at  Dallas, 
the  ground  alleged  being.  In  effect,  that  this 
is  a  salt  arising  under  the  laws  of  the  United 
States,  in  that  the  aj^llant  Texas  &  Padflc 
Railway  Company  was  bicorporated  by  acts 
of  Congress  of  the  United  States,  under 
which  11  was  being  operated.  This  petition 
was  denied,  to  wbicA  rnling  exceptions  were 
duly  taken.  Defendants  then  answered  by 
general  demurrer,  general  denial,  and  plea 
of  contributory  negligence.  Judgment  was 
rendered  In  favor  of  plaintiff  against  tiie 
railway  company  only,  wbicb  prosecutes  ttils 
ai^eaL 

The  appellant  contends  tbat  tbe  court  erred 
In  assuming  JurtadicticHi  and  trying  tbe  cause 
after  the  petlUon  and  bond  for  ranoval  were 
presented.  The  effect  of  filing  a  proper  pe- 
tition for  removal  with  bond  in  a  suit  that  is 
removable  pendli^  In  a  state  district  court 
la  to  deprive  the  said  court  of  jurisdiction 
and  confer  jurisdiction  upon  the  federal 
court  Such  being  tbe  effect,  did  the  filing 
of  the  petition  for  removal  in  this  case  de- 
prive the  district  court'  of  Dallas  county  of 
jurisdiction  to  try  tbe  same?  The  defendant 
Ollphant  is  aHeged  to  be  a  resident  (tf  Texas. 
Plaintiff's  action  ia  one  of  tort  broi^ht 
jointly  against  said  Ollpbant  and  tbe  rail- 
way company.  It  contains  no  separate  con- 
troversy which  would  authorize  a  removal 
by  one  of  the  defendants  alone.  Powers  v. 
Chesapeake,  etc.,  Ry.  Ca,  108  U.  S.  92,  18 
Sup.  CL  264,  42  L.  Bd.  073.  The  petition 
for  removal  was  made  by  botb  defendants, 
but  no  federal  question  is  stated  tberein  that 
affects  said  Ollphant  The  only  federal  qnes- 
tl(m  stated  therein  relates  only  to  tbe  rail- 
way company.  It  not  being  shown  tbat 
Ollpbant  vras  made  a  party  solely  to  defeat 
a  removal  to  the  federal  court,  tbe  petition 
falls  to  allege  snfllclent  grounds  for  removal, 
unless  tbe  mere  fact  that  Ollphant  joined 
the  railiray  company  in  the  petition  for  re- 
moval is  suflldent  We  have  been  unable 
to  find  an  authority  in  point  on  thle  question. 
It  seems  to  be  well  settled  tbat.  to  bring  tbe 
«ase  within  the  removal  act  on  the  ground  of 
diverse  (Msenship  and  that  there  is  no  separ- 
able controversy,  all  tbe  plaintiffs  must  be 
■citizens  of  the  state  In  which  salt  Is  brought 
and  all  of  the  defendants  must  be  citizens  of 
flome  other  state  or  states,  and.  further,  that 
all  ibe  defendants  must  ioin  in  asking  for 
the  removal.  Dillon,  Rem.  Causes,  |  16,  p. 
18,  and  cases  there  cited.  In  Railway  Co.  et 
a1.  V.  Hnrtln.  178  U.  8.  245.  20  Sup.  Ct.  854, 
44  L.  Ed.  1055,  Where  the  removal  was 
sought  by  a  part  of  the  defendants,  it  being 
alleged  tbat  the  controveray  arises  under  the 
Constitution  and  laws  of  the  United  States, 
tbe  court,  in  effect,  bcdds  that  the  same  rule 


of  procedure  obtains  where  the  removal  ta 
sought  either  on  the  ground  of  a  federal 
question  being  raised  or  of  diwse  dtlzen- 
ship.  The  court  also  held  that  all  tin  defend- 
ants must  join  In  the  application^  but  the 
facta  show  tbat  all  the  defendants  were 
entitled  to  removal  had  they  joined  In  tlie  ap- 
plication, but  some  of  tbem  did  not  do  uk 
To  the  same  effect  Miller  t.  Bank  (C  C.) 
118  Fed.  551.  In  Mayor  et  al.  v.  dependent 
Steamboat  Oo.  (C.  C.)  21  Fed.  tS»3,  all  the  de- 
tendante  did  not  have  grounds  for  removal, 
and  only  one  of  the  defendants  made  plica- 
tion on  the  ground  tiiat  "the  controversy  aris- 
es under  tbe  Gonatttotion  and  laws  of  the 
United  States."  Tbe  suit  was  removed  to  tbe 
federal  court  but  was  remanded,  the  court 
holding  tbat  "Qie  suit  can  only  be  removed  oo 
the  petition  erf  all  tiie  defendants,  unless 
there  Is  also  a  separable  controveny  as  be- 
tweea  tbe  plaintiff  and  the  removing  de- 
fendant" That  case  negativdy  seems  to 
support  appellant's  position.  But  the  qoes- 
tion  here  raised  was  not  passed  upm  there. 
Had  It  been,  we  can  only  conjecture  tbe 
holding.  Tbe  proper  construction  of  the 
foregoing  decislMis  on  this  qoesttoa,  in  our 
opinion.  Is  that  the  courts  only  Intend  to 
bold  that  in  suits  involving  no  s^Mrable 
controveray,  there  being  more  than  one  de- 
foidant,  each  defendant  shoidd  have  ft  cause 
fOr  removal,  and  each  shoald  join  in  the  ap- 
pltcatlMi  for  removal;  btbowlse  In  tlds  ease 
the  question  ot  removal  would  be  absolu^y 
controlled  by  tbe  pleasura  of  defendant  Oll- 
phant as  to  whom  no  legal  ground  for  remov- 
al exists.  We  cannot  believe  that  the  law 
confen  such  a  privilege  uptm  a  defendant  In 
bis  condition,  and  therefore  bold  that  the 
court  did  not  In  retaining  jarlsdictlon 
to  try  the  case. 

Appellanf  a  third  asadgnment  of  wror  com- 
plains of  the  action  of  tbe  court  in  tebuAng 
to  submit  three  qE>^al  InstmctlonflL  Nos.  2, 
3,  and  S,  requested  by  it  These  embrace 
Borate  and  distinct  propositions,  but  are 
not  submitted  as  propositions,  and  there  la- 
no  proposition  presented  under  said  assign- 
ment nw  Is  there  any  sta^nent  made  ttiere- 
under  or  reference  to  any  other  in  the  Met. 
Tbe  assignment  therefore,  Is  not  presented 
In  accordance  with  tbe  rules,  and  will  not  be 
considered  by  this  court 

Tbe  fifth  alignment  ot  error  complains  of 
the  refoaal  to  submit  the  ftdlowing  request- 
ed Instmction.  viz.:  "From  the  fact  tbat 
there  was  an  Injury  no  presumption  arises 
as  to  the  guilt  or  innocence  of  either,  but  the 
deceased,  before  attempting  to  cross  tbe 
track,  to  talfill  Ibe  burden  of  care  resting 
upon  him,  was  bound  to  take  such  precaution 
to  learn  of  the  approach  of  trains  as  men  ot 
ordinary  prudence  would  take  under  like  dr- 
cumstanceg  of  danger.  If  yon  believe  from 
the  evidence  that  In  conseqaence  of  tbe  want 
of  care  on  tbe  part  of  tbe  deceased  he  was 
guilty  ot  such  negligence  as  proximately  con- 
tributed to  bis  death,  the  plaintUte  cannot 
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recover,  and  yon  will  find  for  the  defend* 
ants.'*  While  It  Is  trne  that  no  presumption 
of  negligence  arises  from  the  mere  fact  that 
there  was  an  accident,  and  while  the  cbaige 
announces  a  correct  rule  of  law,  the  word- 
ing as  to  a  presumption  Is  not  entirely  free 
from  criticism.  However,  in  view  of  the 
evidence,  as  the  charge  asked  properly  ap- 
plied the  law  to  the  facts,  and  the  court's 
charge  not  being  sufficiently  full  on  this  Is- 
sue, It  was  error  to  refuse  said  special  charge. 
The  evidence  shows  that  deceased  was  walk- 
ing along  the  sidewalk  going  west.  The 
engine  which  killed  him  was  traveling  east. 
When  be  turned  to  cross  the  track,  he  was 
In  a  position  to  see  the  approaching  engine, 
there  being  nothing  to  obstruct  his  view. 
Under  these  facts,  the  defendant  having 
plfnded  contributory  negligence.  It  was  en- 
titled to  have  the  Jury  told  that  the  deceased 
was  bound  to  use  such  precaution  to  learn 
of  the  approach  of  trains,  before  attempting 
to  cross  the  track,  as  men  of  ordinary  pru- 
dence would  use  under  like  drcumstances, 
and,  If  he  failed  to  use  such  care,  he  was 
guilty  of  contributory  negligence.  By.  Go.  v. 
0^aTe^  59  Tex.  330. 

The  Judgment  It  reversed,  and  tbe  cause 
remanded. 

TBXA8  CBNT.  B.  GO.  v.  HARBISON.* 

(Coart  of  Civil  Appeals  of  Texas.   May  80. 

11)08.) 

BAIUtOADS-KILUNa  HARB-HBauaBNCB- 
CONTRIBUTORT  NEQLiaBNCB. 

1.  In  at)  action  against  a  railroad  for  killing 
a  mare  left  unhitched  within  a  few  feet  bt  the 
track,  and  frightened  at  an  approaching  train, 
and  caused  thereby  to  run  in  front  of  the  en- 
gine, the  evidence  examined,  and  Aeld  insnffl- 
cient  to  disclose  Degligence  ou  the  part  of  de- 
fendant. 

2.  Whether  plaintiff  was  guilty  of  contribn- 
tory  negligence  was  for  the  jury. 

Appeal  from  Elastland  County  Court;  J.  B. 
Stnbblefield,  Judge. 

Action  by  M.  T.  Harbison  against  the 
Texas  Central  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed. 

Calhoun  &  Webb,  for  appellant  B.  W. 
Patterson,  for  appellm, 

8PEEB,  J.  ^^pellee  reooTered  Judgment 
asalnst  appellant  In  tbe  sam  of  f  160  for  kill- 
ing a  mare,  and,  aa  establishing  negligence, 
relies  principally  upon  the  testimony  of  his 
fiither,  which  Is  as  follows:  "I  was  hauling 
express  last  December  at  Cisco.  Working 
tor  tbe  Padflc  Express  Company.  That  com- 
IMny  had  then  been  in  bnstneas  at  Cisco 
aiany  years.  Mr.  J.  T.  Wilson,  the  local 
agent  for  the  d^endant  company,  told  me 
tbat  we  conld  store  the  express  In  the  bag- 
gage room  at  the  Union  Depot  at  Cisco,  and 
we  had  been  storing  it  there  tor  four  months 
before  the  wreck  occurred.  On  the  night  of 

*Reb«ai1iic  denl«d  Juw  ST,  IMI. 


December  12,  1901,  I  had  qnite  an  extra 
amount  of  express  to  haul  to  the  depot.  It 
required  three  loads,  and  It  was  cloudy  or 
foggy  that  night,  and,  as  soon  as  dark  came. 
It  got  extremely  dark.  I  was  down  there 
with  my  last  load.  I  had  turned  the  mare 
and  backed  the  back  In  against  that  sill  there, 
jQSt  as  usual.  I  could  not  get  directly  into 
the  baggage  room,  but  had  to  go  around  one 
comer  altout  12  feet  and  unlock  a  door,  and 
go  In  that  way  with  the  express.  I  had  Just 
opened  up  and  come  back  to  the  back  end  of 
the  hack  when  I  heard  the  train,  and  the 
mare  frightened  at  It  and  started  to  run.  I 
ran  quickly  around  the  left  or  east  side  of 
the  hack  and  caught  her  by  tbe  bits.  Tbe 
train  was  running  very  fast,  and  Instantly 
struck  tbe  back  end  of  tbe  wagon,  and  drove 
and  drug  It  past  me.  In  an  Instant  the  mare 
was  also  past  me,  and  I  was  crushed  back 
against  the  fence.  The  mare  was  also  caught 
in  tbe  rubbish,  and  her  hind  foot  injured  or 
broke.  My  leg  was  broken,  and  I  was  car- 
ried Into  the  depot.  I  never  saw  tbe  mare 
any  more.  The  train  ran  nearly  100  feet  aft- 
er I  saw  It  before  It  struck  the  wagon.  There 
were  several  trains  that  carried  Padflc  Ex- 
press Company's  freight.  Tbe  T.  &  P.  had 
two  trains  each  way  a  day,  two  In  tbe  mid- 
dle of  the  day,  and  two  about  2  o'clock  a. 
m.  The  express  office  In  town  closed  at  6 
p.  m.,  and  at  that  time  I  hauled  all  of  its 
freight  to  the  Union  Depot.  I  did  not  hear 
the  train  that  wrecked  the  wagon  and  team 
until  Just  as  tbe  mare  started.  If  any  bell 
or  whistle  was  sounded  I  did  not  hear  them. 
There  was  some  light,  but  it  was  dim.  If 
there  was  any  headlight  It  was  very  dim,  and 
train  was  running  very  fast.  When  I  drove 
in  there  to  unload  I  saw  an  engine  switching 
some  cars  down  on  tbe  T.  &  P,  track,  but 
I  thought  it  was  a  T.  &  P.  engine.  I  did 
not  habitually  unload  express  there  at  night, 
but  on  account  of  having  three  loads  to  de- 
liver that  night  after  6  o'clock,  and  the  ex- 
treme darkness  of  the  night,  I  was  In  the 
dark  that  time,  and  bad  been  on  several  occa- 
sions that  fall.  I  do  not  say  that  Mr.  J.  T. 
Wilson,  agent,  told  me  to  stand  my  express 
wagon  where  I  stood  it,  but  he  told  me  that 
we  could  store  the  express  goods  In  the  bag- 
gage room  of  that  depot,  and  he  frequently 
saw  us  stand  and  unload  there,  and  did  not 
object;  In  fact,  we  could  not  reasonably  be 
expected  to  stand  the  wagon  anywhere  else. 
We  could  have  stood  the  express  wagon  south 
of  that  side  track  and  carried  tbe  express 
across  the  track  Into  the  baggage  room,  but 
one  man  could  not  do  It,  and  the  express 
company  did  not  furnish  me  any  man  to  help 
carry  that  express  that  far.  At  the  tlmf>  of 
tbe  wreck,  as  I  now  recollect,  the  express 
wagon  was  loaded  with  sacks  of  pecans,  and 
I  had  Just  started  to  unload  when  the  mare 
started  to  run.  I  did  not  bitch  or  tie  tbe 
mare  while  Unloading,  and  she  was  not  hitch- 
ed. I  was  not  expecting  a  train  to  come 
along  there  at  that  time.   A  train  passing  on 
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tbftt  ftlde  track  woulil  paas  wltliln  a  few  feet 
of  the  mare's  bead  wbere  she  was  standing. 
I  nerer  had  her  stand  there  while  a  train 
passed  on  that  aide  track.  I  always  took 
her  away,  and  hitched  her.  If  I  bad  occasion 
to  rema^  at  the  depot  longer  than  necessary 
to  load  or  unload.  I  do  not  know  whether 
or  not  Mr.  Blisha  Koore  ever  told  me  that  It 
was  dangerous  to  stand  that  mare  there  to  : 
lond  or  unload.  He  probably  told  me  to  be 
careful  and  not  let  her  run  away  or  get  the 
best  of  me,  or  something  of  that  kind.  I  do 
not  know  of  any  special  warning  or  caution 
as  to  that  particular  place.  He  frequently 
helped  me  unload  there,  and  I  cannot  remem- 
ber all  that  he  said.  That  side  track  was 
used  by  the  railroads  delivering  cars  back 
and  forth,  and  also  when  they  ran  around 
the  T  to  tarn.  There  was  quite  an  amount 
of  freight  handled  at  Cisco  last  December  by 
the  railroads,  and  cars  were  run  along  the 
^e  track  frequently.  I  knew  that  a  pass- 
ing train  on  that  side  track  would  frighten 
the  mare,  but  I  was  not  ^pectlng  one  to 
come  along  then.  The  place  where  my  back 
was  standing  Just  before  the  Injury  Is  a 
place  where  baggage  and  passengers  are  fre- 
quently unloaded,  and  where  hacks  stand 
and  people  frequently  pass."  One  or  two 
other  witnesses  testlfled  substantially  as  did 
this  witness. 

The  testimony  for  appellant  was  to  the 
effect  that  the  engineer  was  looking  ahead 
and  the  fireman  ringing  the  bell  at  the  time 
of  the  accident,  and  that  they  did  not  see 
the  animal  until  Just  about  the  time  the 
engine  struck  the  vehicle;  that  the  head- 
light, which  was  an  ordinary  oil  light,  was 
burning,  and  enabled  them  to  see  objects 
upon  the  track,  distinctly,  400  feet  ahead; 
that  the  train  was  running  slowly— about 
fire  or  six  miles  per  hour— and  that  the  op- 
eratives bad  no  knowledge  that  any  person 
was  about  the  depot,  the  premises  being  not 
lighted  up. 

We  fail,  after  a  careful  examination  of  all 
the  testimony,  to  discover  sufficient  evidence 
to  establish  negligence  upon  the  part  of  ap- 
pellant It  Is  undisputed  that  the  driver  left 
the  mare  unhitched  within  a  few  feet  of  the 
trabk,  with  no  possible  way  to  escape  except  ! 
along  or  across  the  track,  and  that  she  sud- 
denly became  frightened  at  the  approaching 
train,  and  ran  Immediately  In  front  of  the 
engine  and  was  Injnred  almost  Instantly. 
While  we  think  it  la  true  that  the  evidence 
tends  to  show  such  contributory  negligence 
as  would  preclude  a  recovery,  yet  we  cannot 
bold,  as  matter  of  law,  that  the  facts  In  evi- 
dence coustitate  such  contrlbntory  negU* 
geuce.  It  Is  a  question  for  the  Jury  or  trial 
court  to  say  whether  or  not  a  reasonably 
prudent  person  would  have  acted  as  did  the 
person  In  charge  of  the  animal. 

The  Judgment  Is  reversed  t>ecBUse  of  the 
insafflclency  of  the  evidence  in  the  particular 
first  discussed,  and  the  cause  remanded  for 
a  new  trlaL 


KINO  V.  HILL  et  aL 

(Court  of  Civil  Appeals  of  Texas.   June  13, 
19US.) 

DBBDS-DBLrvSRT—BVIDBNCB  —  NBW  TRIAL/— 
NEWI.T  DISCOVBRBD  BVIDBNOB-APPLICA.- 
TION— IN8TRUCTIQNS-HARHLBSS  BRROB. 

1.  In  trespass  to  try  title,  evidence  held  Insof- 
ficient  to  show  that  a  deed  throush  which  de- 
fendant claimed  had  ever  been  delivered  by  the 
grantors  therein,  with  intent  to  paas  title  to  the 
property. 

2.  Where,  in  treepasi  to  try  title,  the  evidence 
failed  to  show  delivery  of  a  deed  through  which 
defendant  claimed,  an  error,  if  any,  in  an  in- 
structioQ  reqairing  delivery  by  two  Joint  gran- 
tors instead  of  by  eidier,  was  harmless. 

3.  Where  defendant  was  represented  by  two 
attorneys,  an  application  for  a  new  trial  for 
newly  discovered  evidence,  sworn  to  by  only  one 
of  his  connsd,  and  avening  that  as  did  not 
knew  of  the  newly  Recovered  testunony  before 
the  trial,  but  which  did  not  negative  the  fact 
that  defendant  or  his  other  attorney  had  knowl- 
edge thereof,  was  Insnfflelmit. 

Appeal  from  District  Ooort,  Gamp  County; 
J.  M.  Talbot,  Judge. 

Action  by  Phillip  Hill  and  another  against 
H.  O.  King.  Prom  ft  Judgment  in  favor  of 
plalntifta,  defendant  aE^>eal8.  Affirmed. 

J«hn  W.  Hooper  and  M.  M.  Smith,  fto 
appellant   W.  B.  Heath,  for  appellees; 

BOOKHOtJT,  J.  This  suit  was  originally 
brought  by  Hattie  Grundj,  Joined  pro  forma 
by  her  husband,  as  plaintiffs,  against  P.  C. 
Kebble,  John  W.  Hooper,  and  H.  G.  King,  «8 
defendants.  In  trespass  to  try  title,  and  for 
CBooellfttlon  of  deeds  to  each  of  the  defend- 
anto  to  the  property  In  controversy.  Pend- 
ing the  suit,  Hattie  Grundy,  the  plaintiff, 
died,  and  Phil  and  Emily  Hill  Intervened  an 
plaintiffs,  claiming  the  land,  one  half  as  the 
heirs  at  law  of  their  danghter,  Hattie  Grun- 
dy, and  the  other  half  by  purchase  from  R. 
L.  Grundy,  the  surviving  hasband  ot  said 
Hattie  Grundy.  Defendante  John  W.  Hooi>- 
er  and  P.  0.  Kebble  filed  pleas  of  disclaimer, 
and  defendant  H.  G.  King  filed  answer  of 
general  issue,  not  guilty,  and  also  set  up  by 
cross-action  a  claim  of  title  to  the  land  sued 
for  as  a  purchaser  in  good  faith,  for  value 
and  without  notice,  and  praying  for  Judg- 
ment for  title  and  possession.  Plaintiff  Hat- 
tie Grundy  claimed  the  land  as  her  separate 
property.  Phil  and  Emily  Bill,  who  were 
father  and  mother  of  plaintiff  Hattie  Grundy, 
claim  as  heirs  at  law  of  said  Hattie  as  to 
half  the  land,  and  by  deed  and  purchase 
from  H.  L.  Grundy,  the  surviving  husband 
of  said  Hattie.  as  to  the  other  half.  A  trial 
by  Jury  resulted  in  a  verdict  and  Judgment 
for  plaintUFs,  and  defendant  King  appealed. 

Opinion. 

The  controlling  question  In  this  case  is, 
was  there  a  delivery  of  the  deed,  signed  and 
acknowledged  by  R.  L.  and  Hattie  Grundy, 
to  the  grantee  P.  O.  Kebble?  The  contention 
Is  made  under  the  first  assignment  that  there 
was  error  In  the  charge  which  required  the 
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Jury  to  find  that  tbe  trantee  obt^ed  posses- 
sion of  the  deed  with  tbe  knowledge  and 
consent  of  Hattle  and  B.  L.  Qmndy.  It  Is 
Insisted,  under  tbe  facts,  if  he  obtained  pos- 
sesston  with  tbe  knowledge  or  consent  of  ei- 
ther, that  this  would  be  a  sufficient  dellrery. 
Id  «rder  to  make  the  deed  effective,  there 
most  have  been  a  deliveiy  of  It  by  tbe  gran- 
tor^ with  tlie  Intention  on  their  part  to  pass 
tltl^  and  an  acceptance  by  the  grantee. 
Hubbard  Cox,  76  Tex.  230,  IS  S.  W.  170. 
And  It  Is  b^d  that  "an  instrument  that  pass- 
ed to  tbe  hands  of  the  grantee,  without  tbe 
Intention  on  the  part  of  the  grantor  that  It 
shall  become  operative  as  a  conveyance.  Is 
wholly  Inoperative  as  a  conveyance,  and  a 
purchaser  from  such  c^ntee  acquires  no 
title  to  tbe  pr«^>erty  which  It  puiports  to  con- 
Fey."  StefRan  t.  Bank.  08  Tex.  619,  6  S.  W. 
823.  This  is  true  altiioi^b  the  vendee  from 
the  grantee  pays  value  for  the  land. 

R.  Ji.  and  Hattle  Grundy  were  husband 
and  wlffc  Hattle  was  sick  and  confined  to 
her  bed,  and  Dr.  P.  C  Kebble  waa  her 
I^siclan.  Kebble  had  a  deed  prepared  from 
B.  L.  and  Hattle  Orandy  to  himself  for  tbeir 
homestead,  tbe  same  being  the  separate  prop* 
erty  of  Hattle.  The  deed  redted  a  cash  con- 
sideration, and  on  tbe  night  of  April  15.  1901, 
was  acknowledged  by  B.  L.  and  HatUe 
Qrundy,  and  placed  In  a  bureau  drawer  In 
which  she  kept  her  papersu  Tbe  bureau  was 
In  her  bedroom.  Three  or  four  days  there- 
after the  deed  was  filed  for  record  tv  Dr. 
Kebhle.  The  parties  to  this  deed  are  all 
negroes.  On  May  13, 1901,  ^bble  bonowed 
from  B.  Q.  King  f210,  for  which  he  execut- 
ed a.  B0le  payable  in  90  days,  and  to  secure 
said  note  he  executed  a  deed  of  trust  <m  this 
land.  The  note  not  belAg  paid  at  maturity, 
tbe  trustee,  after  giving  the  required  notice, 
sold  the  land  under  the  deed  of  trust,  and 
H,  O.  King  became  the  purchaser,  and  a 
conveyance  was  e»cuted  to  him  by  tbe  trus- 
tee. It  Is  by  virtue  of  this  conv^ance  that 
Kin;  claims  the  land.  Hattie  Grundy  and 
husband  were  In  possession  of  tbe  land,  and 
nt  the  trustee's  sale  she  mused  notice  to  be 
given  tbat  she  claimed  tltie  to  tbe  land. 
Hattle  died  in  the  early  part  of  June,  1901. 
This  suit  was  Instituted  June  1,  1901.  R.  L. 
Grundy  testlfled  that  be  did  not  deliver  the 
deed  or  antherlse  any  one  else  to  deliver 
the  same  for  him,  and  there  Is  no  direct 
testinumy  contradicting  him  in  this  respect 
The  record  tails  to  show,  except  (^rcumstan- 
tlally,  how  or  from  whom  Kebble  obtained 
possesion  of  tbe  deed.  The  testimony  of 
Emily  Hill,  tbe  mother  of  Battie,  who  wait- 
ed upon  and  nursed  Hattie  during  her  sick- 
ness, fiiiriy  showed  that  he  did  not  obtain 
posaessloD  of  tbe  deed  the  night  it  was  sign- 
ed and  acknowledged.  As  soon  as  R.  li. 
Qrundy  ascertained  that  Kebble  had  the 
deed,  he  repwted  that  fact  ,  to  his  wife.  As 
soon  thereafter  as  Hattle  Orandy  saw  Keb- 
ble, she  said  to  Um:  "Dr.  Kebble,  Mr.  R.  L. 
[meaning  her  husband]  says  that  you  have 


got  my  papers  all  mangled  up.  Where  are 
papers,  and  when  did  you  get  them?" 
to  which  he  made  no  reply,  and  she  further 
said:  "I  believe  you  have  got  my  papers,  and 
I  want  to  know  how  you  got  them."  To 
this  Kebble  replied:  "Here  you  are  worrying 
over  your  business  matters.  I  told  you  not 
to  worry  about  your  business  matters.  I 
never  can  cure  you  it  yon  do.  I  let  you  have 
one  hundred  dollars  just  so  you  would  not 
worry."  Thereupon  Emily  Hill  entered  the 
room  and  asked,  "What  Is  this?"  Hattie  re- 
plied: "Mr.  R.  L.  says  Dr.  Kebble  has  got 
my  papers  all  mangled  up,  and  I  want  to 
know  when  be  got  my  papers,  and  bow  be 
got  them."  To  this  Kebble  replied:  "I  don't 
want  your  papers;  all  I  want  Is  my  hundred 
dollars."  These  relies  of  Dr.  EebUe  to  his 
patient,  then  on  her  deathbed,  on  her  de- 
mand to  know  how  he  procured  ber  papers, 
do  not  indicate  that  the  deed  had  bean  de- 
livered to  him  by  her  with  the  tntentlon  to 
pass  title  to  ber  property.  Had  Kebble  been 
as  solicitous  about  keeii^g  his  patient  quiet 
and  preventing  her  from  worrying  over  bust 
ness  as  he  pretended  to  be,  It  would  seem  the 
best  way  to  accomplish  such  purpose  would 
have  been  to  tell  her  bow  he  got  ber  deed, 
and  if,  as  be  says,  be  did  not  want  it,  to 
have  returned  the  same  to  ber.  He  bad  tbe 
opportunity  to  get  ber  papers  and  the  deed. 
When  visiting  Hattie,  be  would  not  permit 
any  third  person  In  the  room.  R.  L.  Grundy 
testified  that  no  money  was  paid  to  him  by 
Kebble,  and  be  did  not  see  falm  pay  any 
one  any  money  for  tbe  property.  Emily  Hill 
testified  that  Dr.  Kebble  never  paid  Hattie 
any  money  that  she  knew  ot,  and  that  there 
was  no  money  about  the  house.  When  .tbe 
whole  evidence  Is  considered,  no  other  con- 
duBion  can  be  fairly  drawn  therefrom  than 
that  Kebble  did  not  obtain  possession  of  the 
deed  wltii  tbe  knowledge  or  consent  of  Hat- 
tle Grundy.  The  evidence  falls  to  show  a 
delivery  by  either  or  both  of  the  grantors 
with  the  Intention  to  pass  titie  to  tbe  prop- 
erty, nie  criticism  made  to  tbe  charge,  that 
it  requires  a  delivery  by  both  grantors  when 
under  the  facte  of  the  case  a  delivery  by 
either  would  have  been  sufllclent  under  tbe 
evidence,  is  not  sotmd. 

The  contention  that  there  was  error  In 
overruling  the  motion  for  new  trial,  based 
on  the  ground  of  newly  diBcovered  evidence 
is  without  merit.  The  application  t&UB  to 
show  that  tbe  evidence  which  It  Is  alleged 
was  newly  discovered  was  not  known  to  the 
defendant  at  the  time  of  tbe  trial.  The  de- 
fendant Is  represented  by  two  attaurneys.  Tbe 
application  Is  sworn  to  by  one  of  defendants 
counsel,  and  shows  ttiat  the  affiant  did  not 
know  of  the  testimony  b^ore  the  trial,  but 
it  doea  not  negative  the  fact  that  the  de- 
fendant himself  or  bis  other  attorney  did 
not  have  knowledge  of  said  testimony  before 
tbe  trial. 

We  conclude  that  there  is  no  error  In  the 
judgment,  and  that  It  ahould  be  affirmed. 
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FT.  WORTH  A  R.  G.  RT.  Ca  T.  GBDBR 
et  al.* 

(Court  of  Cirfl  Appeals  of  Texas.   June  Q, 

190».) 

RAILROADS-PUBLIC  CROSSTNGS-RINOINO 
BBLL— INSTRUCTIONS. 

1.  Rev.  St.  art.  450T,  which  provides  that 
"the  whistle  shall  be  blowu  and  the  bell  rang 
at  the  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  shall  cross  an^  public 
road  or  street,  and  sach  bell  shall  be  kept  ring- 
ing until  it  [the  engine]  shall  have  crossed  such 
public  road  or  stopped,  requires  the  bell  to  be 
rung  though  the  train  is  within  less  than  80 
rods  of  the  crossing  when  It  startft 

2.  Any  error  in  the  charge  In  not  emplcqrlug 
the  term  "market  vBlue"  in  defining  the  meas- 
ure of  damages  for  injury  to  and  destruction  of 
property  was  not  ground  for  rerersal,  even 
flion^  there  was  a  difference  between  the  valne 
and  the  market  value,  where  no  such  differenee 
was  developed  on  the  trial  below. 

3.  The  objecdou  that  the  charge  of  the  court 
in  instructing  the  jary  to  find  against  the  plain- 
tiff, whose  negligence  contributed  to  the  injory, 
Instead  of  stating  that  the  negligence  of  edtiier 
should  be  imputed  to  the  other,  wss  error,  was 
untenable,  as,  under  the  charge  given,  the  jury. 
In  finding  a  verdict  for  each  plaintiff,  must  have 
found  that  neither  was  guilty  of  negligence. 

Appeal  from  District  Court,  Parker  County; 
J.  W.  Patterson,  Judge. 

Action  by  G.  T.  and  Guy  W.  Greer  against 
the  Ft  Worth  &  Rio  Grande  Railway  Com- 
pany. Judgment  for  plaintiffs.  Xtefendant 
appeals.  Affirmed. 

West,  Cbapman  &  West,  for  appellant 
McLean,  Booth  ft  Morton,  for  appellees. 

STEPHENS,  J.  For  a  statement  of  the 

case,  see  the  opinion  on  former  appeal.  6 
Tex.  Ct  Rep.  Ml,  68  8.  W.  421. 

The  train  which  collided  with  the  wagon 
In  wblcb  appellees  were  riding  along  Adams 
street.  In  Ft.  Worth,  was  less  than  80  rods 
from  the  crossing  when  It  started,  and  It  Is 
therefore  contended  that  article  4507  of  the 
Revised  Statutes  was  wholly  Inapplicable  to 
this  case.  It  was  held  on  the  former  appeal 
that  this  article  did  not  require  the  whistle 
to  be  blown  within  80  rods  of  the  crossing, 
bnt  It  does,  we  think,  require  the  bell  to  be 
rang  In  such  case,  and  this  construction 
seems  to  have  been  sanctioned  by  the  Su- 
preme Court  In  M.  K.  &  T.  Ry.  Co.  t.  Magee, 
92  Tex.  620.  50  S.  W.  1014.  The  court  did  not 
therefore  err  on  the  last  trial,  as  assigned,  In 
BO  charging  the  jury. 

In  submitting  the  measure  of  damages  as 
to  the  wagon  and  team,  the  court  instructed 
the  jury  to  allow  the  value  of  the  property 
destroyed  and  the  difference  In  value  before 
and  after  the  collision  of  the  property  Injur- 
ed, and,  because  the  usual  term  "market 
Talue,"  was  not  employed,  error  la  assigned 
to  the  charge.  Nothing  was  said  by  the  wit- 
nesses as  to  the  market  value,  but  the  own- 
er of  the  property  was  allowed,  without  ob- 
jection, to  state  In  geneial  terms  the  value 
of  the  wagon  and  harness  destroyed  and  the 
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reduction  in  value  of  the  team  injured,  and 
there  seems  to  have  been  no  controversy  on 
this  point.  If  there  was  any  difference  be- 
tween vaine  and  market  value  it  should  have 
been  developed  on  the  trial  below,  and  it  la 
too  late  now  to  raise  such  an  issue. 

The  improper  use  of  "and"  in  the  fifth 
paragraph  of  the  charge  has  apparently  led 
counsel  for  appellant  Into  an  erroneous  con- 
struction of  that  paragrapb,  as  will  be  seen 
from  the  fourth  assignment  of  error;  but  as 
the  use  of  this  word  was  evidently  due  to  In- 
advertence, as  Is  apparent  from  the  context 
and  the  third  paragraph,  we  hardly  think  It 
could  have  misled  the  jury. 

The  objection  to  the  fonrth  and  seventh 
paragraphs  on  account  of  the  use  of  the 
word  "contributed"  la  equally  untenable. 

The  seventh  paragraph  is  further  objected 
to  on  the  ground  that  It  Instructed  the  Jury 
to  find  against  the  plaintiff,  whose  negligence 
contributed  to  his  Injury,  and  error  Is  as- 
signed to  the  refusal  of  the  fifth  special 
charge— which,  however,  was  not  requested 
till  the  Jury  had  retired  to  make  up  their  ver- 
dict—on substantially  the  same  ground,  the 
contention  being  that,  as  both  plaintiffs  were 
traveling  together,  the  negligence  of  eith«r 
should  be  Imputed  to  the  other.  It  Is  a  suf- 
ficient answer  to  this  contention  that  the 
Jury,  under  the  charge  given.  In  finding  a 
verdict  for  each  of  them,  must  have  foond 
that  neither  of  them  was  guilty  of  negU- 
gence. 

No  complaint  Is  made  of  the  tnsuffldency 
of  the  evidence  to  sustain  the  verdict  In  any 
respect,  and,  as  the  foregoing  conclusions  dis- 
pose of  all  the  assignments  of  Bmr,  tb»  Jvdf- 
ment  Is  affirmed.  . 


CHRISWELL  V.  LTTSSIER, 
(Court  of  Civil  Appeals  of  Texas.   April  15, 
190S.) 

DISTRICT  COURT-INTERFERENCB  WITH  JUDO- 
MENT  IN  COUNTY  COURT— JURISDICTION. 

1.  Plaintiff  filed  her  petition  hi  the  district 
court,  alleging  that,  defendant  had  obtained 
judgment  in  the  couuty  court  foreclosing  a  mort- 
gage against  her.  that  the  sheriff  had  seized 
her  property  by  virtue  of  an  execution  against 
her.  that  defendant  had  taken  the  property  by 
an  illegal  writ  of  sequestration,  that  a  Judgment 
on  a  replevin  bond  bad  been  rendered  against 
her,  and  that  defendant  had  applied  to  the 
county  court  tor  mandamus  to  oompel  the  clerk 
thereof  to  Issue  an  execution,  he  having  with- 
drawn a  previous  one.  She  prayed  that  de- 
fendant and  the  sheriff  be  enjoined,  from  pro- 
ceeding under  the  execution,  that  defeudant  be 
enjoined  from  i^osecuting  his  application  for 
mandamus,  that  the  sheriff  be  required  to  de- 
liver the  property  to  her,  that  it  be  adjudged  to 
be  her  property,  and  that  she  recover  damages 
for  the  wrongful  detention  thereof.  Held,  that 
by  reason  of  the  prayer  for  damages  the  distnct 
court  bad  JuriBdiction  of  the  cause,  and  could 
render  a  Judnuent  adjudging  the  property  to 
beloug  to  plaintiff  and  ordering  the  sheriff  to 
deliver  it  to  her,  it  appearing  that  the  county 
court  had  not  adjudged  the  property  to  belong  to 
defendant,  nor  even  foreclosed  a  lien  against  it. 
and  that  the  sheriff  did  not  hold  it  under  any 
execution. 
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Appeal  from  District  Court,  Delias  Comity; 
T.  F.  Nasli,  Judge. 

Suit  bj  H.  A.  Lusaler  agaloBt  J.  W.  Cbrls- 
well.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

M.  T.  Conner  and  W.  H.  Uaeary,  for  ap- 
pellant Ohrden,  Benter  ft  Qarden,  for  appel- 
lee. 


FLT,  J.  On  January  17,  1802,  appellee,  ai 
plaintiff,  filed  ber  petition  In  tbe  district 
court,  alleging  tbat  sbe  owned  and  operated 
a  barber  shop  In  tbe  city  of  Dallas,  and  bad 
tbereln  certain  articles  of  furniture  used  in 
ber  vocation;  tliat  she  bad  bought  the  prop- 
erty at  an  execution  sale;  that  afterwards, 
J.  W.  CSiriswell  obtained  a  Judgment  in  tbe 
county  court  of  Dallas  coun^  against  appel- 
lee and  one  J.  B.  Douglas,  foreclosing  a 
mortgage  lien  on  tbe  property  described,  said 
mortgage  being  one  given  subsequently  to 
the  one  which  had  been  foreclosed  on  the 
property  by  Sam  Freshman,  under  whose 
execution  appellee  had  bought  the  property; 
tbat  J.  Roll  Johnson,  sheriff  of  Dallaa  coun- 
ty, bad  seized  her  property  by  virtue  of  the 
execution  against  appellee  and  Douglas,  and 
advertised  tbe  same  for  sale;  tbat  appellant, 
J.  W.  Cbriswell,  bad  taken  tbe  property  from 
appellee  by  an  ill^al  writ  of  sequestration; 
tbat  appellee  was  too  poor  to  give  a  super- 
sedeas bond  in  the  case  of  Chrlswell  against 
Douglas  and  herself;  and  that  the  Judgment 
In  said  suit  and  the  value  of  tbe  property 
was  leas  than  flOO.  Id  an  amended  petition 
It  was  alleged,  in  addition  to  the  forcing, 
that  Judgment  In  the  suit  In  the  county 
court  bad  been  rendered  against  her  and 
ber  sureties  on  a  replevin  bond  for  91S4;  that 
since  she  had  filed  tbis  suit  appellant  had 
applied  for  another  writ  of  execution,  which 
bad  been  Issued,  but  afterwards  withdrawn 
from  the  sheriff  by  the  clerk  of  the  county 
court;  and  that  appellant  bad  applied  to  the 
county  court  for  a  mandamus  to  compel  him 
to  Issue  tbe  execution,  and  tbat  the  applica- 
tion was  pending  In  that  court.  The  prayer 
was  as  (oUowi:  "(1)  Tbat  a  writ  of  manda- 
tory Injunction  shall  Issue  herein  to  the  said 
J.  W.  Chrlswell  and  the  said  J.  Roll  Johnson, 
sheriff  of  Dallaa  county,  Texas,  commanding 
and  requiring  them  to  proceed  no  further 
under  said  writ  of  execution  issued  out  of 
the  county  court  of  Dallas  county,  Texas,  as 
aforesaid,  and  tbat  said  writ  shall  be  served 
upon  the  said  M.  T.  Conner  and  W.  H.  Uee- 
ary,  attorneys  and  agents  in  fact  for  said 
3.  W.  Ohriswell.  (Z)  That  said  Chrlswell  and 
his  said  agents,  representatives,  and  attor- 
neys be  enjoined  from  [ovsecuting  said  ap- 
plication for  a  writ  of  mandamus  brought  in 
the  county  court  as  aforesaid,  and  from  In- 
stituting any  other  action  anywhere  against 
plaintiff  based  npon  the  Judgment  obtained 
in  said  Chrlswell  against  Douglas  et  al.  (3) 
Tbat  tb«  defendant  J.  Roll  Johnson  be  re- 
quired and  commanded  to  deliver  the  prop- 


erty la  controversy  to  the  plaintiff,  and  that 
tbe  same  be  adjudged  to  be  her  property. 
(4)  Tbat  citation  issue  herein.  In  terms  of  the 
law,  to  tbe  said  J.  W.  cairiswell;  and  tbat 
on  final  bearing  hereof  plaintiff  shall  have 
Judgment  against  tbe  said  COirlswell  for  six 
hundred  (f 000.00)  dollars  actual  damages,  and 
five  thousand  (¥6,000.00)  dollars  exemplary 
damages,  because  of  tbe  premises,  and  such 
other  and  farther  relief  as  to  the  court  may 
seem  Just  and  equitable."  Appellant  moved 
to  dismiss  the  suit,  on  the  ground  tbat  the 
district  court  was  without  Jurisdiction  to  re- 
strain tbe  execution  issued  by  a  county  court 
and  to  restrain  the  trial  of  a  cause  pending 
therein,  and  because  It  appeared  from  tbe 
petition  that  appellee  had  an  adequate  rem- 
edy by  appeal.  Appellant  pleaded  In  answer 
that  he  had  obtained  a  valid  Judgment  in 
tbe  county  court  against  appellee  for  the  prop- 
erty In  controversy,  and  that  the  whole  mat- 
ter was  res  adjDdlcata.  A  temporary  writ  of 
Injunction  was  granted  appellee,  and,  after 
ov^rullng  the  motion  to  dismiss  and  excep- 
tions filed  by  appellant,  tbe  court  adjudged 
the  property  to  belong  to  appellee,  and  or- 
dered the  sheriff  to  deliver  It  to  her;  that 
she  recover  nothing  for  damages,  and  that 
she  recover  all  costs  against  ap[>ellant 

The  prime  purpose  In  this  suit.  It  Is  clear, 
was  to  set  aside  and  render  nugatory  and 
Ineffective  the  Judgment  of  a  court  of  com- 
petent JurlsdIctioD.  The  allegations  show 
that  the  county  coort  Ind  folly  passed  upon 
and  determined  the  issues  In  the  suit  be- 
tween appellant  and  appellee,  and  had  de- 
creed that  tbe  propo-ty  In  controversy  was 
subject  to  the  mortgage  held  by  api>ellant. 
Appellee,  Ignoring  the  method  provided  by 
law  for  reviewing  the  Judgment  of  county 
courta.  Invoked  the  Jurladlction  of  the  dis- 
trict court,  and  tbe  spectacle  Is  presented  of 
the  Judgment  of  the  county  court  beli%  com- 
pletely set  aside  by  a  court  tbat  tiad  no 
Jurisdiction  of  tbe  matter.  Under  tbe  Con- 
stitution and  laws  of  Texas,  the  district  court 
has  no  revisory  power  over  tbe  Judgment  of 
county  courts,  except  In  probate  mattors. 
Even  In  probate  matters,  over  which  the  dis- 
trict court  has  appellate  Jurisdiction,  It  can- 
not, In  a  direct  proceeding,  annul  the  decree 
of  a  coxmty  court,  and  certainly  it  has  no 
authority  to  exercise  such  power  about  a 
matter  over  which  it  coold  have  neither  orig- 
inal nor  appellate  Jurlsdlctioa.  E^nks  v. 
Chapman,  60  Tex.  46,  and  Id.,  61  Tex.  576. 

It  is  provided  In  article  2906,  Rev.  St.  189fi, 
that  "writs  of  injunction  granted  to  stay 
proceedings  in  a  suit,  or  execution  on  a 
Judgment,  shall  be  returnable  to  and  tried 
In  the  court  where  such  suit  Is  pending,  or 
such  Judgment  was  rendered."  The  language 
of  the  statute  Is  Imperative,  and  seems  to  be 
so  comprehensive  as  to  include  all  cases,  and 
so  clear  as  to  render  construction  absolutely 
unnecessary;  but  still  It  has  been  so  con- 
strued as  to  narrow  Its  terms,  and  Ingraft 
excepUona  upon  It  tbat  do  not  appear  on  the 
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surface  of  Its  simple  iancniage.  Foi  Instance, 
in  Van  RatcllS  v.  Call.  72  491,  10  S. 
W.  578.  It  Is  held  tbBt  the  statute  does  not 
api^ly  to  InJunctloDS  restraining  tbe  sale  of 
property  claimed  to  be  exempt  from  execu- 
tion, and  In  SeMgson  v.  OoUlns,  64  Tex.  314, 
it  was  held,  In  effect  that  the  statnte  only 
applies  to  InjunctionB  that  question  the  Talld- 
ity  and  regularity  of  the  writ  of  execotlon, 
bat  not  to  those  that  saspend  'or  stay  the 
execution.  In  the  case  of  Leachman  t.  Cappa, 
89  Tex.  690,  36  B.  W.  250,  the  Supreme  Oourt 
said:  "We  do  not  wish,  however,  to  be  un- 
derstood as  holding  that  the  district  court 
was  without  Jurisdiction  avex  the  subject- 
matter  of  the  validity  of  the  execution."  In 
that  case  an  Injunctltm  was  applied  for  In  a 
district  court  In  Dallas  county  to  restrain 
an  execution  Issued  out  of  a  district  court  In 
Tarrant  comity.  In  the  case  of  Bell  v.  York 
<T».  Ot.  App.)  43  8.  W.  68,  it  appeared  that 
judgment  had  been  rendered  in  the  county 
court,  and  an  Injunction  was  sougfat  In  the 
district  court  to  enjoin  Its  execution  on  the 
ground  that  it  was  fraudulently  obtained, 
without  Jurisdiction,  and  that  the  property 
sought  to  be  taken  was  ssempt  from  forced 
sale,  and  It  was  held  that  the -district  court 
bad  no  jurisdiction  to  enjoin  tiie  judging 
of  the  county  conrt  or  any  pEDceoa  tuned 
thereon. 

These  different  dedslons  may  pnhaps 
cause  some  uncertainty  as  to  what  class  of 
cases  the  statute  Is  applicable,  but  we  con- 
clude that  If  the  law  has  any  force  and  ef- 
fect whatever  It  must  apply  in  a  case  tike 
the  one  now  under  consideration.  It  would 
seem,  on  the  ground  of  public  policy,  there 
sliould  be  such  comity  between  the  different 
courts  of  the  state  as  to  prevent  unseemly 
conflicts  and  advance  the  orderly  administra- 
tion of  the  laws  of  the  state. 

Under  tile  allegations  in  the  petition,  the 
question  as  to  the  ownership  of  tbe  property 
bad  been  fully  considered,  and  definitely  de- 
termined In  favor  of  appellant,  in  a  court  of 
competent  Jurisdiction,  and  the  effect  of  tbe 
action  of  the  district  court  was  to  set  aside 
and  render  nugatory  that  judgment.  The 
statute  and  public  policy  condemn  such  ac- 
tion. Smith  T.  Mocgan  (Tex.  Or.  App.)  67 
S.  W.  919.  The  demand  for  an  injunction 
was  ignored  by  the  district  court,  but  no  in- 
junction was  needed  wtien  it  took  tbe  prop- 
erty levied  on  by  the  sheriff  and  placed  it 
in  the  possession  of  appellee,  and  declared, 
in  effect,  that  It  was  not  std>ject  to  the  execu- 
tion that  bad  been  Issued  out  of  the  county 
court. 

In  the  amended  petition  appellee  set  up  a 
demand  for  damages  for  tbe  selxure  of  her 
property  of  which  tbe  district  court  had 
Jurisdiction.  That  part  of  tbe  suit  was  ad- 
Judged  against  appellee,  and  of  tlds  action 
she  has  made  no  complaint  We  think  there 
Is  no  doubt;  as  Intimated  in  Leachman  v. 
Oapps,  above  dted,  that  aJtlmugh  tbe  court 
had  no  authority  to  grant  an  injunction,  or 


to  annnl  and  set  aside  the  judgment  of  the 
district  court.  It  had  Jurisdiction  over  tbe 
matter  of  damages. 

The  Judgment,  In  so  far  as  It  adjudges  that 
appellee  is  not  entitled  to  damages  agalaat 
appellant,  is  affirmed,  but  that  part  of  it 
decreeing  tbe  property  In  controversy  to  be- 
long to  appellee,  and  ordering  the  sheriff  to 
place  it  in  her  possession,  is  reversed,  and 
the  cause  dismlased. 

On  Motion  for  BeMariac 
(June  10,  1903.) 

Another  investigation  of  this  case  con- 
vinces tbia  court  that  Its  former  Judgment 
was  erroneous,  and  that,  although  the  prayra 
of  appellee  was  for  Interference  rrlfh  a  Judg- 
ment and  pending  suit  in  the  coud^  court, 
th^e  was  really  no  Interference  therewith 
by  tbe  terms  of  the  Judgment  of  the  district 
court  The  court  had  jurisdiction  of  the 
cause  by  Reason  of  the  demand  for  damages; 
and  In  adjudging  the  property  to  belong  to 
appellee,  and  loderlng  the  sheriff  to  turn  over 
the  same  to  appellee,  nothing  was  contra- 
vened that  bad  been  settled  by  the  judgment 
of  the  connty  court  The  judgment  of  the 
county  court  did  not  adjudge  the  inoperty  to 
belong  to  the  appellant,  as  this  court  was 
led  to  believe,  and  did  not  even  foreclose  a 
lien  against  it,  and  the  execotlon  Issued  un- 
der the  Judgment  of  the  oonuty  court  had 
been  recalled  Igr  tlie  clerk,  and  tbe  property 
was  not  held  by  the  sheriff  by  reason  of 
tbe  execution.  Nothing  was  done  1^  the  dis- 
trict court  to  Interfere  with  the  salt  tat 
mandamus  pending  In  tbe  county  court 

Tbe  former  judgment  of  thla  court  will  be 
set  aside,  and  the  judgment  of  tbe  district 
court  affirmed. 


HAMII/TON  et  al.  v.  JONSJS  et  aL« 

(Court  of  CMi  Appeals  of  Texas.   Jane  8^ 

190S.) 

DBED—aRSBRVATION— INTENTION  OF  FARTIBS 
— VALIDITY, 

1.  A  deed  recited  that  the  grantors,  husbaud 
and  wife,  "do  grant,  bargain,  sell,  convey  and 
releaee  onto  the  said  •  •  •  [grantees]  the 
following  described  property.  •  •  •  .  Now  the 
conditions  of  this  contract  or  deed  Is  that  •  •  • 
[the  grantors]  is  to  bare  fall  controle  of  tbe 
above  described  land  daring  &tSt  nataral  Ute 
time  or  either  one  ot  them  If  one  dies  the  other 
holds  the  same  aa  if  boatb  was  living  and  re- 
serve the  write  to  sell  same  as  tho  this  deed 
never  bad  bin  mad,"  etc.  The  land  described 
was  tbe  wife's  separate  property.  Husband  and 
wife  continued  to  occupy  it  for  several  m  on  the 
after  the  deed  was  executed,  when  the  hueband 
died.  Two  days  later  the  wife  delivered  the 
deed  to  tbe  grantees,  saying,  "Here  is  your 
deed;  take  yoor  land."  At  one  time  tb«»- 
after  she  refused  to  pay  for  improvements  oa 
the  land,  on  the  ground  that  It  belonged  to  the 
grantees.  Beld  to  show  an  Intention,  at  the 
time  of  delivery,  to  pass  the  title  In  prteeeati, 
and  the  reservation,  being  In  emiflkt  theiewitit, 
was  void, 

•IMiMirlng  daaM  Jobs  ST,  SMIL 
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Appeal  from  District  Court,  Ibrath  County; 
W.  J.  OaaCoid.  Judge. 

TreepBW  to  try  title  by  M.  A.  HamUton 
mnd  otlim  acalnst  H.  T.  Jonea  and  others. 
Judgment  for  defendants.  PlaiatlffR  appeal. 
Affirmed. 

F.  H.  Chandler  and  ICU  Oxford,  for  appel- 
lants. W.  W.  Moores  and  M.  J.  Thompson, 
for  appellees, 

CONNER,  a  J.  This  la  a  suit  In  treapdaa 
to  try  title,,  la  which  the  oi^osing  parties 
claim  the  land  In  controTersy  trom  Mary  J. 
Jones  a»  the  common  source  of  tltla 

The  fiiets  as  found  by  the  trial  court,  and 
which  we  approve  and  adopt  show  that  on 
July  HO,  1806,  said  Mary  J.  Jones,  Joined  by 
ber  then  hudwnd,  O.  A.  Jones,  made  and  du- 
ly acknowledged  the  following  deed  or  In- 
stmment  In  writing:  "The  State  of  Texas, 
County  of  Comanche.  Know  all  men  by 
ttiese  presents:  That  we  G.  A.  Joties  and 
Uary  J.  Jonea  wife  of  O.  A.  Jonea  of  the 
County  of  couDty  Comanche  and  State  afore- 
said, in  consideration  of  the  sum  of  sum  of 
five  hundred  dollars,  to  us  In  hand  paid  by 
R.  W.  Joaes  H.  £.  Jones  of  the  County  of 
Erath  and  State  of  Texas  and  receipt  of 
which  sum  we  hereby  acknowledge  grant 
bargain  and  sell  unto  the  said  B,  W.  Jones 
H.  T.  Jones  of  the  Oounty  of  Erath  and  State 
of  Texas  Hare  granted,  bai^ained,  sold,  con- 
Teyed  and  released,  and  by  these  preaentn  do 
grant,  bargain,  sell,  convey  and  release  unto 
the  said  B.  W.  Jones  H.  T.  Jones  their  heirs 
and  assigns,  the  following  described  property, 
tD  wit:  a  part  of  the  head  write  of  Andrew 
U.  Ndson  640  acres  lylnlng  and  sltuted  on 
tbe  water  of  flat  creek  In  Erath  county  Texas 
described  as  follows  beging  tn  the  South 
Bast  comer  Lara  Belle  owen  seventy  acre 
track  a  Black  Jack  bears  N  Zi  West  4  varas 
tbenee  8.  19  W  409  for  8  E  comer  a  post 
oake  for  craner  thence  N  71  W  1108  vras 
tbenee  8  19  W  36  varas  ttence  N  71  W 
286  vras  a  rock  for  corner  tiience  N  19  W 
8C5  vataa  a  inck  tta  ooroer  Black  Jack  bnr 
S  69  W  2  varaa  thence  N  71  B  1344  vra  to 
the  plan  of  beglnnli^  containing  one  hun- 
dred and  one  and  one  half  acres  of  land  now 
tbe  eondltloBs  of  this  contract  or  deed  la 
that  G  A  Jones  and  Mary  J  Jones  la  to  have 
full  coBtrole  of  the  above  described  land  dur- 
ing their  natural  life  time  or  either  one  of 
them  it  one  dies  flie  other  holds  the  same  as 
if  boath  was  living  and  reserve  the  write  to 
sell  same  as  tbo  this  deed  never  tud  bin 
mad  and  sold  or  cKhanged  for  any  other 
land  and  owened  it  is  to  iiold  good  to  B  W 
Jones  H  T  Jones  in  place  of  tbe  discribed  land 
in  HdB  deed  if  not  sold  In  our  Ufe  time  this 
deed  bold  good  together  with  all  and  singular 
the  rights,  members,  improvementa,  heildita* 
ments  and  appurtenances  to  the  same  belong- 
log  or  ki  aoy  wise  Incident  or  appertaining. 
To  have  and  to  hold  all  and  singular  tbe 
pranlsn  Above  mentlonsd,  imto  the  said  B 


W  Jones  H  T  Jones  betes  and  assigns  for- 
ever; and  we  do  hereby  bind  ourselves  heirs, 
exeeutora  and  admlnletratora,  to  warrant  and 
fmwer  defend,  all  and  singular,  the  s^id 
premises  unto  the  said  B  W  Jones  H  T  Jones 
heirs  and  assigns,  against  every  person 
wbomsoeva  lawfully  claiming  or  to  claim 
tbe  same  or  any  part  thereof.  Witness  our 
hands  at  DeLeon  this  30th  day  of  July  A.  D. 
1896.  Q.  A  Jones.  Mary  J  Jones."  The 
land  described  in  the  deed  was  the  separate 
IRtipwty  of  Mary  J.  Jones,  who,  together 
with  G.  A.  Jones,  continued  to  occupy  It  as  a 
homestead  until  about  February  28,  1807, 
when  ii.  A.  Jones  died.  Two  days  thereafter, 
March  1,  1897,  Mary  J.  Jones  delivered  the 
deed  to  appellees,  aaylng,  "Here  Is  your  deed; 
take  your  land,"  and  ai^llees  soon  thereaft- 
er caused  the  deed  to  be  recorded  and  went 
Into  posaessltm,  which  has  been  held  by  them 
ever  since.  At  one  time  thereafter  Mary  J. 
Jones  also  refused  to  pay  for  some  improve- 
ments placed  on  the  land  In  controversy,  on 
the.gnnmd  ttaat  -the  land  belonged  to  apfrel- 
lees.  On  December  1,  1900,  Mary  J.  Jones 
executed  and  delivered  to  appellants  M.  A. 
Hamilton  and  B.  O.  Hawkins  her  general 
warranty  deed,  In  form  sntBctent  to  convey 
the  same  land  described  In  the  deed  to  appd- 
lees.  Being  denied  possession,  this  suit  was 
Instituted  by  them. 

The  court  concluded  "that  the  exception 
clause  In  said  deed  from  Mary  Jane  Jonea 
and  her  husband,  G.  A.  Jones,  of  date  July 
30,  1886,  to  tbe  defendants,  Is  contradictory 
to  and  repngnant  to  tbe  granting  and  ha- 
bendum clauses  in  the  balance  of  said  deed, 
and  said  exception  is  therefore  void,"  and 
hence  rendered  Judgment  In  appellees'  favor. 
We  concur  in  the  conclusion  reached  by  the 
trial  Judge.  Mary  J.  Jones  was  a  feme  sole, 
and  the  granting  and  habendum  clauses  in 
the  deed  to  appellees,  when  construed  in  the 
light  of  tbe  circumstances  at  and  subsequent 
to  the  delivery  thereof,  as  may  be  done,  man- 
ifest the  controlling  intention  on  her  part  to 
be  the  conveyance  of  an  estate  to  appellees 
in  prcesenti.  and  the  clause  of  the  deed  relied 
upon  by  appellants  as  authorizing  the  sub- 
sequent conveyance  to  them  Is  obviously  In 
dbrect  conflict  therewith,  and  must  give  way. 
Tbe  delivery  of  the  deed  and  of  possession 
and  control  to  appellees  evidence  the  purpose 
of  Mary  J.  Jones,  at  the  time  It  first  took 
effect,  not  to  rely  upon  any  reserved  power  to 
control  and  seU.  She  could  not  both  convey, 
as  was  her  evident  purpose,  and  at  tbe  same 
time  reserve  all  potential  elements  of  absolute 
ownership.  The  exception  clause  In  appel- 
lees* deed,  therefore,  was  void.  See  the  fol- 
lowing pertinent  authorities  In  support  of  the 
conclusion  reached:  Chester  v.  Breltllng 
<Tex.  Sup.)  32  S.  W.  627;  Epperson  v.  Mills, 
19  Tex.  66;  Carlton  v.  Cameron,  54  Tex.  72, 
88  Am.  Bep.  620;  Ferguson  v.  Ferguson,  27 
Tex.  310;  Fogarty  v.  Stack  (Tenn.)  8  S.  W. 
846;  McWlUlams  v.  Bamaay.  23  Ala.  813; 
Gbrteman  t.  Wyatt,  7  Tex.  Olv.  Aro.  40,  26 
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8.  W.  768;  MatthewB  t.  Moses,  21  Tex.  CIt. 
Avp.  494,  02  S.  W.  113;  Martin  t.  Farlee.  22 
Tex.  GlT.  App.  539,  66  S.  W.  601;  LeaUe  t. 
McKlnney  (Tex.  Civ.  App.)  38  S.  W.  878; 
Pico  T.  Coleman,  47  Cftl.  65;  Jameson  T. 
Balmer,  20  Me.  425,  and  authorities  cited  In 
volume  16,  Century  Digest.  H  268,  4S8,  464. 
Jndgmoit  affirmed. 


TEXAS  CENT.  R.  CO.  t.  BOWMAN  et  aL» 
(Court  of  Civil  Appeals  of  Texas.    May  SO, 
1903.) 

SCHOOL  LAND— RAILROADS— RIGHT    OF  WAT 
OVER. 

1.  3a7les'  Rot.  Civ.  St.  art.  4167,  which  pro- 
vides that  evetr  railroad  corporatioD  "sball 
have  the  right  of  way  •  •  through  and 
over  any  land  belongiDg  to  the  state,"  etc.,  when 
construed  In  the  light  of  Const.  1S76,  art.  7,  U 
2,  4,  S,  dedicating  the  public  free  school  landa 
to  educational  pnivoses,  does  not  onbrace  tbe 
public  free  school  lands. 

Appeal  from  District  Court,  Comanche 
County;  J.  C.  Randolph,  Special  Judge. 

Suit  by  the  Texas  Central  Railroad  Com- 
pany against  EL  Bowman  and  others.  Judg- 
ment for  deCendanti.  Plaintiff  appeals.  Af- 
firmed. 

Clark  A  Boilnger,  Hutchinson  &  Presler, 
and  J.  A.  Kibter,  tor  appellant  G.  H.  Good- 
aoD,  for  appellees. 

SPEEB,  J.  This  salt  was  originally  insti- 
tuted  as  an  injunction  proceeding  by  appel- 
lant against  appellees,  but  later,  by  agree- 
ment of  parties,  was  tried  as  an  action  of 
trespass  to  try  title  upon  the  allegations  of 
ownership  of  the  land  Involved  contained  In 
aK>eIleeB'  answer.  The  real  controversy  is 
over  the  title  to  the  right  of  way  claimed  by 
appellant  across  three  quarter  sections  of 
public  free  school  land  sold  by  the  state  to 
appellees. 

The  determination  of  this  controversy  de- 
pends upon  the  Interpretation  of,  and  the 
effect  to  be  given  to,  article  4167  of  SaylM' 
Revised  Civil  Statutes,  which  reads  as  fol- 
lows: "Every  such  corporation  shall  have 
the  right  of  way  for  its  Une  of  road  through 
and  over  any  lands  belonging  to  this  state, 
and  to  use  any  rarth,  timber,  stone  or  other 
material  upon  any  such  land  necessary  to 
the  construction  and  operation  of  Its  road 
through  or  over  said  land."  This  article 
was  in  force  at  the  time  appellant  construct- 
ed Its  line  across  the  land,  and  if  Its  language 
embiaces  public  free  school  land,  and  the 
article  Itself  Is  not  in  violation  of  the  pro- 
visions of  the  Constitution  dedicating  the 
public  free  school  lands  to  educational  pur- 
poses, then  appellant  is  entitled  to  a  revers- 
al and  rendition  of  this  Judgment.  The  lan- 
guage, "through  and  over  any  lands  belong- 
ing to  this  state,"  Is  very  broad,  and  would 
probably,  upon  a  fair  construction^  be  held 
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to  Include  public  free  school  lands,  If  that 
construction  be  not  influenced  in  any  respect 
by  the  constitutional  provisionB  setting  apart 
such  lands,  which  provisions  are  as  follows: 
"All  funds,  lands  and  other  property  hereto- 
fore set  apart  and  appropriated  for  the  sup- 
port of  public  schools;  all  the  alternate  sec- 
tions of  land  reserved  by  the  state  out  of 
grants  heretofore  made  or  that  may  here- 
after be  made  to  railroads,  or  other  corpora- 
tions, of  any  nature  whatsoever;  one  half 
of  ^e  public  domain  of  the  state;  and  all 
sums  of  money  that  may  come  to  the  state 
from  the  sale  of  any  portion  of  the  same, 
shall  constitute  a  perpetual  public  school 
fund."  Const.  1876,  art.  7,  S  2.  "The  lands 
herein  set  apart  to  the  public  free  school 
fund  shall  be  sold  under  such  regulations, 
at  such  times  and  on  such  terms  as  may  l>e 
prescribed  by  law;  and  the  Legislature  sball 
not  have  power  to  grant  any  relief  to  the 
purchasers  thereof.  The  Comptroller  sliall 
invest  the  proceeds  of  such  sales,  and  of 
those  heretofore  made,  as  may  be  directed 
by  the  board  of  education  herein  provided 
for,  in  the  tKtnds  of  this  state,  if  the  same 
can  be  obtained,  otherwise  in  United  States 
bonds:  and  the  United  States  bonds  now  be- 
longing to  said  fund  shall  likewise  be  invested 
In  state  bonds,  if  the  same  can  be  obtained  on 
terms  advantageous  to  the  school  fund."  Id. 
I  4.  "The  principal  of  all  bonds  and  other 
funds,  and  the  principal  arising  from  the  sale 
of  the  lands  hereinl}efore  set  apart  to  said 
school  fond,  shall  be  the  permanent  school 
fund;  and  all  the  interest  derivable  there- 
from and  the  taxes  herein  authorized  and 
levied  shall  be  the  available  school  fund 
which  shall  be  applied  annually  to  the  sup- 
pwt  of  the  public  free  schools.  And  no  law 
shall  ever  be  enacted  api»x>prlating  any  part 
of  the  permanent  or  available  school  fund 
to  any  other  purpose  whatever;  nor  shall 
the  same  or  any  part  thereof,  ever  be  ap- 
propriated to  or  uaed  for  the  support  of  any 
sectarian  school;  and  the  available  school 
fund  herein  provided  shall  be  distributed  to 
the  several  counties  according  to  their  schol- 
astic population  and  applied  In  manner  as 
may  be  provided  by  law."    Id.  {  6. 

We  think  it  clear  from  these  provisions 
that  the  Legislature  has  no  power  to  divert 
any  portion  of  the  public  free  school  lands 
or  fund,  or  to  appropriate  the  same  to  any 
other  purpose  whatever  than  that  pointed 
out  In  the  organic  law  creating  that  fond. 
The  language  quoted  Is  an  unmistakable  in- 
hibition of  the  exercise  of  such  a  power. 
Such  we  understand  to  be  the  holding  of  our 
Supreme  Court  in  several  cases.  Smisson  t. 
The  State,  71  Tex.  222,  9  S.  W.  112;  Fannin 
County  T.  Riddle,  51  Tex.  360;  Knechler  t. 
Wright,  40  Tex.  600. 

We  think  It  equally  clear  that  a  grant  ta 
a  railroad  company  of  an  easement  In  the 
right  of  way  across  such  land  Is  an  appro- 
priation of  the  same  to  another  purpose  than 
that  to  which  It  has  been  destined.  It  acts 
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directly  as  an  Impediment  to  the  sale  of  sach 
portion  (the  only  legitimate  ultimate  utilisa- 
tion that  can  be  made  of  It),  and,  if  not 
permanent  in  its  nature.  Is  of  such  an  In- 
definite duration  as  to  be  practically  so. 

We  are  therefore  of  opinion  that  the  appel- 
lant can  claim  no  rights  under  the  statute, 
and  that  the  Judgment  of  the  district  court 
In  f&Tor  of  appellees  for  the  land,  but  allow- 
ing appellant  an  easement  upon  Its  paying 
appellees  therefor,  should  be  afllnned. 


INTBBNATIONAL  4  Q.  N.  R.  CO.  T.  AN- 
CHONDA et  al.» 

(Coort  of  CItU  Appeals  of  Texas.   June  10. 
190a.) 

CARRIERS  —  INJURT  TO  PAS8BNOBR  —  BOARD- 
ING TRAIN— CONTRtBVTORT  NBtOLIGBNCB— 
INSTRUCTIONS  —  APPEAL  —  A8SI0NHSNT  OP 
ERROR-REMARKS  OF  COUNSBL-PRBJUDICS. 

1.  The  statemeut  of  a  witness  that  the  agent 
of  a  railway  company  saw  the  children  accom- 
panyinx  plaintiff  before  be  gare  them  the  tick- 
ets is  the  statement  of  a  fact,  and  not  Uie  con- 
clusion of  the  witness. 

2.  An  assignmeat  of  error  complaining  of  the 
competency  of  a  witness  to  gtre  certabi  testi- 
mouy  will  be  overruled,  where  he  does  not  ap- 
pear to  have  given  the  testimony  as  stated  m 
the  bill  of  exceptions. 

S.  Remarks  of  plaintiff's  coans^  on  obJectiMi 
to  a  qQesti<»i  as  to  the  attendance  of  a  witness, 
that  be  desired  to  show  where  he  was  and  what 
became  of  him,  are  not  prejudicial  to  defend- 
ant, where  the  Jury  were  Instructed  not  to  con- 
sider anything  as  to  the  witness'  al>8ence  or 
presence. 

4.  In  an  action  to  recover  for  injuries  and 
mental  anguish  suffered  by  plaintiff  lu  being 
thrown  from  a  train  in  attempting  to  board  it, 
and  t>eing  separated  from  her  children  on  the 
train,  an  instruction  authorizing  a  recovery  re- 
gardless oC  the  defendant's  knowledge  of  the 
relatiwAip  is  not  prejudicial,  where  a  subse- 
quent paragraph  relating  to  recovery  for  mental 
anguish  expressly  removed  the  objection. 

5.  In  an  action  for  injuries  suffered  by  plain- 
tiff in  being  throvm  from  a  train  iu  attempting 
to  board  It,  an  iDstrnction  to  find  for  defendant 
unless  It  stopped  its  train  a  reastmablT  suffi- 
cient time  to  enable  plaintiff  to  get  on  the  cars 
by  the  use  of  ordinary  diligeuce  and  care,  and 
the  failure  to  do  so  was  through  the  negligence 
of  plalntlfl.  la  not  misleadinrc.  as  requiring  the 
Jnf7f  in  order  to  find  for  defendant,  to  go  fur- 
ther than  to  find  that  the  train  was  stopped 
long  enou^  to  have  enabled  plaintiff  to  get  on 
the  cars  by  the  exercise  of  ordinary  care,  and 
to  find,  in  addition,  that  her  failnre  to  board 
the  train  was  due  to  her  negligence. 

6.  In  an  action  to  recover  for  injuries  and 
mental  anguish  suffered  plaintiff  in  being 
thrown  from  a  train  in  attempting  to  board  it, 
and  being  separated  from  her  children,  an  in- 
struction Is  not  erroneous  because  It  does  not 
condition  recovery  for  the  mental  anguish  on 
the  absence  of  contributory  negligence  in  at- 
temptlu  to  board  the  train,  where  preceding 
instructions  had  authorized  a  finding  for  defend- 
ant if  snch  contributory  negligence  existed. 

T.  In  an  action  to  recover  for  injuries  and 
mental  anguish  suffered  by  plalntlfl  in  being 
thrown  from  a  train  in  attempting  to  board  it, 
and  being  separated  from  her  children,  an  in- 
struction Is  proper  that  if  certain  conduct  of  de- 
fendant was  negligence,  and  such  negligence 
was  the  proximate  cause  of  the  injuries  com- 
plained of  by  plaintiff,  she  should  recover  tor 


•RthMrtng  denied  Jnly  1.  IML 


all  the  damages,  physical  and  mental,  arising 
from  such  physical  injuries. 

8.  An  assignment  of  error,  having  no  propoel- 
tion  of  law  presented  in  connection  with  it,  can- 
not be  considered. 

9.  Contributory  uegllgence  Is  such  an  act  or 
omission  of  plaintiff,  amounting  to  a  want  of 
ordinary  care  and  prudence,  as,  concurring  or 
co-operating  with  the  negligent  act  of  defend- 
ant, is  the  proximate  cause  or  occasion  of  the 
injuries  complained  of. 

10.  In  an  action  to  recover  f<H'  injuries  and 
mental  anguish  suffered  by  plaintiff  in  being 
thrown  from  a  train  in  attempting  to  board  it, 
and  being  separated  tnm  her  children,  an  In- 
struction to  find  fbr  defendant  If  plaintiff  caus- 
ed ber  diildren  to  board  the  train  in  motion, 
and,  while  it  was  still  in  motion,  attempted  to 
board  it,  unless  an  ordinarily  prudeut  person 
would  have  done  so  under  like  dreiunBtaiioes,  Is 
properly  refused. 

Appeal  from  District  Court,  Frio  CoimtT; 
E.  R.  Lane,  Judge. 

Action  by  Elvlda  Anchonda  and  others 
against  the  International  &  Great  Northern 
Railroad  Company.  From  a  judgment  in  fa- 
vor of  plaintiffs,  defendant  appeals.  Affirm- 
ed. ■ 

Hl<^  &  HlclKs,  for  appellant  Mason  Man- 
ney  and  B.  W.  Hudson,  for  appellees. 

.JAMES,  C.  J.  The  case  was  here  once 
before.    See  opinion  In  68  S.  W.  743. 

This  is  a  suit  by  appellee,  EHvIda  An- 
chonda, in  her  own  right  and  as  mother  and 
next  friend  of  her  minor  children,  Simon, 
Soleda,  and  Rosaleo  Anchonda,  to  recover 
damages  for  the  physical  and  mental  suffer- 
ing alleged  to  have  been  caused  appellee 
through  the  alleged  negligence  of  the  appel- 
lant on  or  about  the  25th  day  of  November, 
1900.  Appellee  alleges  that  on  said  date  she, 
with  ber  children,  was  at  Moore,  a  station  on 
appellant's  line  of  railway,  and  held  tickets 
for  passage  on  appellant's  train  from  Moore 
to  Cotnlla,  defendant  having  knowledge  of 
the  relationship  between  her  and  the  chil- 
dren. That,  when  appellant's  train  arrived, 
appellee  placed  her  children  and  her  niece, 
who  was  also  with  ber,  on  board  said  train, 
and  attempted  to  board  the  train,  but,  by 
reason  of  the  fact  that  appellant  negligently 
failed  to  stop  said  train  a  reasonable  length 
of  time  for  passengers  to  get  off  and  on, 
she  was  unable  to  board  tbe  train.  That  in 
trying. to  do  so  she  was  thrown  down  and 
sustained  physical  Injuries.  That  appellant's 
train  moved  off  with  ber  children  and  her 
said  niece,  and  took  them  to  Cotnlla.  That 
appellee  suffered  great  physical  and  mental 
pain  by  reason  of  her  physical  Injuries,  and 
suffered  great  mental  pain  by  reason  of  her 
separation  from,  and  her  anxiety  for  the  safe- 
ty of,  her  children.  Appellee  claims  that  ap- 
pellant was  negligent  fn  failing  to  stop  Its 
train  a  reasonable  length  of  time  at  Moore 
station,  and  failing  to  observe,  look,  ascer- 
tain, or  discover  appellee  and  ber  children 
trying  to  board  the  said  train.  Appellant 
answered  by  general  and  special  exceptions, 
general  denial,  and  specially  pleaded  that  ft 
bad  no  knowledge  of  the  relationship.  If  any, 
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between  apptilee  and  the  cblldTen  with  ber, 
and  that  appellee  was  gull^  of  contributory 
negligence  In  attempting  to  board  tbe  train 
wblle  lo  motion,  and  In  tolling  to  board  said 
train  wblle  it  was  standing  still,  and  In  fall- 
ing to  use  reasonable  diligence  to  ascertain 
tbe  safety  of  ber  children  after  tbe  train  left 
Moore  station. 

Tbe  snlt  was  originally  broaght  by  Flllpe 
Anchonda,  tbe  baBband  of  appellee,  wbo, 
bowever,  died  during  tbe  pendency  of  tbe 
suit  Tbe  case  was  tried  on  the  fitta  day  of 
December,  1902,  and  resulted  In  a  rerdlct 
and  judgmeut  in  favor  of  appellee  for  91,500 
In  tbe  aggregate,  or  $750  for  BlTlda  An- 
cbonda,  and  |7fiO  to  ber  said  minor  children, 
jointly. 

Tbrn  atatement  of  tbe  witness  Ignado  Garsa 
tbat  tbe  agent  saw  tbe  cblldren  before  be 
gave  iliem  tbe  tickets,  was  the  statement  of 
a  tact,  not  the  conclusion  of  tbe  witness. 
Tbe  same  testbnony,  In  effect,  was  glTen  by 
others,  without  objection.  We  therefore 
overmle  the  first  assignment. 

The  second  assignment  may  be  overruled 
for  tbe  reason  tbat  tbe  witness  Ignado  Garza 
does  not  appear  to  tuve  given  any  testimony 
In  effect  tbe  same  as  that  stated  in  the  bill 
of  exertions.  Tbe  bill  sets  forth  tbat  in  aA- 
swer  to  the  question,  "How  long  did  tbat 
dilld  sickness  last?^  this  witness  was  allows 
ed  to  testify  "that  tbe  Injuries  claimed  to 
have  been  Inflicted  upon  plaintiff  were  the 
ones  from  wblcb  abe  bas  suffered,  and  not 
the  injuries  following  or  produced  by  cblld- 
birtb."  Tbe  statement  of  &cts  sets  forth  tbe 
question  and  the  answer  to  It  qieclflcally, 
and  tbe  answer  was  not  either  In  substance 
or  effect  what  is  stated  in  the  bill.  Tbe  only 
testimony  of  this  witness  tbat  approaches 
what  Is  redted  in  the  bill  appears  to  have 
been  given  prior  to  tbe  putting  of  the  qaea< 
tton,  and  we  quote  this  testimony  to  show 
ttat  she  did  not  testify  as  charged.  "Previous 
to  the  time  she  fell  fcom  the  train  at  Moore, 
she  bad  been  sick  a  little  while  from  tbe 
Urtb  of  a  child.  She  bad  been  complaining, 
and  this  sickness  down  here  was  on  account 
of  the  birth  of  her  baby,  but  she  didn't  have 
this  sickness  up  hete.  She  bad  been  sii^  at 
Mr.  Finch's  ranch  from  tbe  birth  of  ber 
baby.  Site  was  complaining  down  here,  but 
not  up  here  vrttb  her  side.  This  was  all 
tbe  slcknesB  she  bad  prior  to  tbe  fall."  In 
tills  testimony  she  stated  facts  only,  and 
facts  tbat  existed  prior  to  tbe  fsJL  We  can 
see  nothing  in  this  which  can  be  said  to  be 
an  attempt  at  expert  testimony  as  to  wheth- 
er or  not  plaintiff's  suffering  was  the  result 
of  Injuries  received  in  tbe  acddrait  complain- 
ed of,  Instead  of  tbe  childbirth.  We  think  it 
unnecessary  to  consider  tbe  question  of  tbe 
witness'  competency  to  give  testimony  sucb 
as  she  Is  charged  with  f^vlng,  in  connection 
with  statements  of  the  Judge  qualifying  the 
bill. 

We  also  overrule  the  fourth  assignment 
D^mdant's  witness,  A.  Ol  Kennedy,  was 


asked  the  qnestlon:  "Did  Natlum  Wllllanis 
come  to  Fearsall  with  tbe  balance  of  tbe 
witnesses  a  few  days  ago?"  To  which  qaes- 
Utm  defendant  objected,  beoauae  Inunaterial 
and  Irrelevant,  wberet^a  plaintiff's  coanael 
stated  to  tbe  court:  **We  stated  to  tile  court 
the  other  day  that  we  woold  like  to  have 
him  ptit  under  the  rule  if  we  could  have 
him  here,  and  we  desire  to  show  wlme  he  to 
and  what  became  of  blm.  The  object  Is  t» 
show  the  jury  why  vre  don't  pnt  him  on 
tbe  stand.**  Tbe  witness  appears  to  have 
made  answer:  "He  was  here  the  other  day, 
and  he  bas  not  gone  by  our  consent.**  The 
bJU-wM  taken  to  the  above  remarks  of  Plata- 
tiff's  counsel,  because  they  wiere  calculated  to 
and  did  prejudice  the  jury  agaln^  defendant. 
Defendant,  of  course,-  did  not  except  to  the 
answer  of  the  witness.  Tbe  Judge  states  In. 
the  bill  that  he  thereupon  instrvcted  the  lory 
not  to  consider  anything  as  to  Nathan's  ab- 
sence or  presence  at  all.  It  seenw  to  us  tbat 
there  is  nothing  substantial  presented  by  the 
assignment  of  error. 

Tbe  sl3cth,  seventh,  ntath,  tenth,  eleventh, 
twelfth,  and  tUrteenth  assigamento  are  at- 
tacks on  tbe  conrf  B  charges. 

There  is,  we  believe,  nothing  advanced  un- 
der the  sixth  and  seventh  asslgnmenta  wblcb 
wonld  tend  toward  a  reversal  of  the  Judg- 
ment. 

Tbe  ninth  assignment  presente  tills  proposi- 
tion: Appellant  would  not  be  liable  for  any 
mental  snff6rlng  of  appellee  by  reason  of  tbe 
separation  from  ber  cblldren,  unless  at  tbe 
time  aM»Uee  attempted  to  board  said  train 
tbe  appellant  knew  of  the  relationshlp.  or 
at  least  that  some  relationAlp  existed,  be- 
tween appellee  and  the  said  children.  If 
paragraph  6  of  the  charge,  the  one  to  wblcb 
this  assignment  Is  addressed,  were  not  quali- 
fied In  some  proper  manner,  the  asdgnment 
would  be  well  taken,  Tbe  criticism,  brief- 
ly stated,  Is  that  it  Instructed  the  jury  to 
find  for  plaintiff,  regardlMS  of  tbe  question 
of  appellant's  knowledge  of  tbe  relationship 
between  appellee  and  tbe  chlldm.  We  can 
readily  concede  that,  if  appellant  was  not  at 
the  time  cognizant  of  relationship  between 
plaintiff  and  the  children,  It  ought  not  to  be 
bdd  for  mental  anguirii  resultli^  from  tbe 
separation  that  took  place.  If  tbe  charge 
stood  alone.  It  would  be  erronecnis.  But  sub- 
sequently to  the  charge  tbe  court  deals  with 
this  form  of  mental  anguish,  and  ref^  back 
to  paragraph  6,  and  expressly  removes  tbe 
objection  now  urged.  In  paragraph  6  the 
jury  are  distinctly  told  that  plaintiff  could 
not  recover  for  mental  anguish  arlstag  from 
such  separation,  unless  tbe  Jury  believed 
from  the  evidence  that  defendant  knew  of 
the  rdatloiuUp  exlstlnf?  between  plaintiff 
and  tbe  children;  and  In  paragraph  9  all 
seeming  contradictions  on  tbe  subject  are  ex- 
plained and  harmonised.  To  llliutrate  tbis 
we  copy  paragraph  9  of  the  charge:  "Tbere 
bdng  two  concurring  causes  of  negligence 
complained  of  in  this  case,  tbe  court  Inatructa 
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tihe  Jury  tbat  U  under  snbdlTlslais  •  ud  7 
at  tbiB  cbarse,  If  joa  find  for  the  plaintiff  np- 
oa  eltber  or  botb  of  tiM  Uutruetkuis  In  said 
■nbdlTliBlonB  reapecUvely.  that  the  plaintiff  li 
eutltl^  to  recover,  then  yon  will  consider,  In 
aaaeasins  the  damages  snatalned  by  plalnUfl, 
all  peraonal  Injurlea  and  physical  pain  conse* 
qnent  thereon  and  mental  angnlah  arlsbq; 
from  such'  peaonal  Injnries,  and  also  all 
mental  angalah  of  plaintiff  arlakog  from  the 
separation  of  plaintiff  from  her  children 
(unless  you  find  against  plaintiff  under  aub- 
dlTlshm  S»  as  to  this  last  Item)  ^<di  ym 
may  find  from  the  erldenoe  to  be  the  tirect 
and  pnozfanate  resnit  of  the  negligence  of  the 
defendamt  ms  heretofore  Insttucrted  you  aa- 
dar-subdlvlsionB  6  and  7  (if  yon  bellere  from 
the  evidence  that  the  defendant  was  negll- 
gBnt)»  sneh  sum  as  actual  damages  as  will 
In  your  Judgmmt  reasonably  compensate 
piBhrtlff  for  the  Injuries  she  has  sastained« 
and  no  more,  not  to  exceed  the  amount 
olalmed  by  her  In  her  pettUon.  By  proslmate 
caose  HEP  do  not  mean  the  last  act  of  cause, 
er  neenesc  act  to  the  injury*  but  such  aet 
wantinc  in  ordinary  care  as  actively  aided 
in  producing  the  Injnry  as  a  direct  and  ex- 
isting cause.  It  need  sot  be  tiie  sole  caoscv 
but  it  must  be  a.  concnrrtaig  causes  nxA  u 
might  raasonaWy  have  been  contemplated  as 
lavi^vlBg  the  resalts.under  the  attending  ^ 
enmBtaocea." 

Under  the  ninth  assignment  we  find  an- 
other  propoaitlon,  complaining  of  the  closing 
sentence  of  the  same  paragmph,  which  was: 
"Unless,  however,  you  believe  from  the  evi* 
deuce  that  the  defendant's  aenrants  and  em- 
floyte  stopped  its  train  at  Moore,  on  the  day 
and  date  all««ed  1^  i^Intur,  a  reasonably 
aufflduit  length  of  time  which  would  have 
permitted  plaintiff  with  her  niece  and  chil- 
dren to  get  <m  tte  cars  by  the  use  ta  ordi- 
nary dfflgenoe  and.  care,  and  the  failure  to 
do  so  was  through  the  negligence  of  plaintiff, 
then  yon  should  find  for  the  defendant" 
The  criticism  tdwed  to  this  part  of  ttie  In- 
stnwtlon  is  that  it  requires  the  Jniy,  in  or^ 
der  to  find  for  defendant  to  go  further  than 
to  Sod  that  the  train  was  stoiq^  long 
mough  to  have  enabled  aivellee  to  get  on 
the  car  by  the  «»rclse  of  ordinary  care,  and 
to  And,  in  addition  that  her  failure  to  board 
the  train  was  due  to  her  negl^enee.  If  the 
clause  quoted  had  been  conditioned  on  the 
use  of  ordinary  diligence  and  care  under  all 
the  drcumstances  then  ezlBting,  It  may  be 
that  the  words  "and  the  failure  to  do  so  was 
ne^igence  of  plaintiff"  would  have  been  a 
ttselees  and  nBnecessaiy  addition.  This  may 
have  beoi  nnnecesaary  in  any  event.  We 
think,  however,  there  was  no  error  in  the 
added  worda.  They  were  not  calculated  to 
miriead  a  ]niy  of  ordinary  capacity.  In  view 
ot  the  definition  which  the  charges  give  of 
ordinary  care  and  of  negligence.  Charges 
slmilariy  framed  in  this  respect  have  been 
approved.  Ballway  v.  Oasaeday*  82  Taz. 
620,  GO  &  W.  126b 


The  dgbth  pamgraiA  of  tbe  charge  Is 
brought  bato  question  by  the  eleventh 
Bignment  iqKm  the  groundr.  (1)  Tbat  It 
deals  with  the  subject  of  defeadanrs-  labil- 
ity for  plaintiff's-  mental  angoiah  caosed  ^ 
the  separation  frooa  her  cMldren.  and  does 
not  condition  recovery  therefor  on  the  absence 
<^  her  (»ntelbutory  negUgeeee  in  attempt- 
ing to  board  the  train;  and  <Zi  tha^  by  laa- 
gnage  uaed  in  said  elauae,  to  wit,  '^e  cooet 
InstmcbB  yoo  tiiat  koowledge  ot  deCendaiA'a 
agent  at  Moore  la  knowledge  ot  the  compa- 
ny," the  court  aianmed  tbat  the  agoit  hnd 
Boch  knowledge.  This  latter  contention  dose 
not  demand  discastfon,  and  la  overruled. 
The  farmer  will  alao  be  overcnied,.  as  tte 
two  preceding  paragraphs  of  the  daaxge  had 
told  the  Jury  plainly  to  find  for  defendant  If 
such  contrtimtofy  negUguxee  existed,  and  the 
Jury  coidd  not  have  failed  to  understand  that 
paragxa^  8  waa  Intended  to  apply  only  if 
they  found  for  plaintiff  under  other  lastmc- 
tiona 

The  tmith  queallons  Ihe  aeventh  paragrajA 
oi  the  charge.  We  brieve  there  la  notbinc 
requiring  a  special  dtocoaslon  in  the  first  prop- 
osItloB.  The  second  proposition  has  to  dnl 
with  this  language  of  the  cbacge:  **If  you 
BO  believe  was  negUgence,  and  that  sndi  neg- 
ligence, fiC  any,  was  the  direct  and  proximate 
eacue  of  the  InJorlea  complained  eC  by  phtln- 
tlff  in  her  peathm,  then  and  In  that  case 
plaintiff  should  recover  for  all  the  Injnries, 
physlcsl  and  mental,  arldng  from  sucb  phys- 
ical hijnrlea,  if  any,  contained  of  in  her 
petition."  We  can  detect  nstblng  wrong  in 
thia  Inatrnctloa.  The  one  proportion  ad- 
vanced  in  the  brief  Is  ip  about  tfaeae  weeds, 
that,  11  defndant  was  guU^  of  negHsenee. 
plaintiff  omdd  recover  daaaagea  ,for  such  In- 
Joriea  as  are  shown  by  the  evidence  to  have 
proximately  resulted  from  soeh  negligence. 
To  us  thne  seems  to  be  no  Bubstandal  dif- 
ference whatever  between  Injuries  the  pjna- 
Imate  result  of  an  act  aad  injorias  of  which 
the  act  is  the  proximate  cause. 

The  twtifth  asBlgnment  cannot  be  no- 
ticed, aa  no  proposition  of  law  Is  presoited 
In  connection  with  It 

Under  tile  tMiteoith  this  d^ltlon  of  con- 
tributory ne^igmce  la  questioned:  "Oontrib- 
utny  negligence,  in  ite  legal  signlfloatlon,  is 
such  an  act  or  omiaidon  on  the  part  of  the 
plaintiff,  amounting  to  a  want  of  ordinary 
and  proper  care  and  prudence,  aa,  concurring 
or  co-operating  with  some  negUgent  act  ot  tlffi 
defendant,  la  the  proximate  cause  of  the  oc- 
casion of  the  Injnries  complained  of."  It  la 
contended  that  the  effect  of  this  charge,  as 
worded,  was  to  Inform  the  jury  that  there 
could  be  no  contributory  negligence  upon 
the  part  of  plaintiff  unless  there  waa  con- 
current negligence  on  the  part  of  defen<hint. 
There  Is  nothing  of  a  substantial  nature  In 
the  point  If  no  negligence  of  defendant  ap- 
peared, plaintiff  could  not  recover  at  all. 
Coatrlbutory  negligence  becomes  important 
In  any  case  only  where  defendants  aegli- 
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gence  la  found  to  exist  It  neceBsarUy  raiut 
concur  or  co-operate  to  produce  the  injuries. 

The  aabstance  of  the  requested  charge  re- 
ferred to  In  the  seventeenth  assignment  was 
glTen.  Tbe  eigliteentb  and  nineteenth  uslgn* 
ments,  complaining  of  the  Terdlct  as  being 
a^nlnst  the  testimony  In  reference  to  plaln- 
tUTs  contrlbntory  negligence^  and  to  notice 
to  defendant  of  the  reUitlonshlp  of  the  chil- 
dren to  plaintiff,  are  not  sustained.  Also 
title  twentieth^  which  urges  that  the  undis- 
puted evidence  is  that  idalntlfl  failed  to  use 
Oie  means  she  bad  at  band  to  discover  and 
know  that  the  children  were  nfe,  and  thus 
could  have  avoided  mental  suffering  on  that 
icconnt  The  twenty-first,  twenty-second, 
4nd  twenty-third  are  overraled. 

Tbe  sixteenth  assignment  complains  of  tbe 
refusal  of  tbe  following  cluuq^:  "Qentle- 
men  of  ttie  Jury:  If  yon  believe  from  tbe 
evidence  that  plaintiff,  Elvlda  Anchonda, 
caused  her  cbUdren  to  board  defendant's 
train  while  it  was  In  motion,  and  then  be- 
fore It  stopped,  and  while  It  vras  still  in  mo- 
tion, herself  attempted  to  board  said  train, 
yon  will  retum  your  verdict  for  the  defend- 
ant, unless  yon  believe  that  an  ordinarily 
pnklent  person  would  liave  done  so  under 
like  drcumstances."  It  is  not  denied  that 
tbe  issue  was  submitted  In  a  general  mannn 
by  the  general  charge,  but  ai^lant  Insists 
that  it  was  entitled  to  have  it  submitted  in 
the  particular  form.  We  think  what  la  said 
of  a  almllar  charge  in  By.  v.  Rogers,  91  Tex. 
S8.  40  8.  W.  96B,  applies  to  this  one. 

Our  conduatons  of  fact  are  that  the  in- 
juries auatained,  and  t<a  wtdch  tbe  Judg- 
ment allowa  a  recovery,  were  the  proximate 
result  of  defendant's  negligence;  that  de- 
fendant had.  notice  ot  the  relationship  exist- 
ing between  plaintiff  and  'Qie  children;  that 
plalntUf  was  not  guilty  of  contributory  neg^ 
Ugence;  and  that  the  verdict  Is  not  exces- 
sive. 

Judgment  afflrmed. 


GREAT  COUNCIL  OF  TEXAS,  IHPBOTBD 
ORDER  OF  RED  MEN,  v.  ADAUS 
et  si.* 

(Court  of  Civil  Appeals  ot  Texas.   June  10, 
1908.) 

INDBMNITT  BOND— C0N8TRVCTI0N-PLBADIN0. 

1.  In  an  action  to  recover  a  b&ok  deposit 
lilaimed  to  be  the  property  of  another,  the  bank 
impleaded  tbe  ciBimaats,  after  taking  a  bwd 
ana  paying  the  deposit  to  them.  The  ouly 
prayer  for  the  recovery  of  an  attorney's  fee  by 
the  bank,  contained  in  its  pleadings,  was  for 
such  fee  in  the  event  judgment  should  be  ren- 
dered against  the  bank  and  "in  favor  of  plain- 
tiff" in  tbe  suit.  Tbe  Judgment  In  tiie  action 
Tvaa  In  favor  of  the  defendants.  Held  error  to 
render  Jadament  for  attorneys'  fees  in  favor  of 
the  bank,  though  such  fees  were  covered  by  the 
bond. 

Appeal  from  District  Court,  Harris  Coun- 
ty; C.  E.  Ashe,  Judge. 

*R«hnrliis  duiled  Jalr  1.  1901. 


Action  by  Elisabeth  Adams,  as  i^minis- 
tratrlx  <tf  Frank  B.  Adams,  deceased,  against 
the  First  National  Bank  of  Hoiuton.  De- 
fendant bank  Intopleaded  Jerome  B.  Coch- 
ran and  othera,  who  in  turn  intwpleaded  the 
Oreat  OouncU  of  Texas,  Inqiroved  OviSer  ot 
Red  Men,  and  another.  From  a  Judgment  In 
favor  of  the  bank  against  Cochran,  and  a 
Judgment  over  against  the  Order  of  Bed  Men, 
tbe  latter  appeals.  Reversed. 

Jos.  A.  Breeding,  for  appellant 

JAMES,  G.  J.  Elizabeth  Adams,  as  ad- 
ministratrix, brought  this  suit  against  tlie 
First  National  Bank  of  Houston  for  f2,719.86, 
the  amount  of  a  deposit  there  In  the  name  of 
her  deceased  husband.  Tbe  bank  lOeaded 
that  tbe  deposit  was  to  tbe  credit  of  Frank 
E.  Adams,  treasurer,  and  ttiat  the  bank  had 
paid  it  over  to  Jerome  B.  Cochran,  treasurer 
of  said  oi^anlzatlmi,  talcing  from  him  an  in- 
demnity bond  in  the  sum  of  $6,439.72,  with 
sureties;,  cmialtioned  ttiat  tbe  said  Cochran 
shall  indemnify  and  save  harmless  thJs  de- 
fendant from  any  loss,  damage,  or  expense 
that  it  might  incur  by  reas(m  of  tbe  payment 
of  said  sum  of  money  to  aald  Cbchran.  The 
above  auctions  were  followed  by  this  pray- 
a:  "Wherefore  this  defendant  prays  that  the 
said  Jerome  B.  ODchran,  B.  C  Cochran,  James 
A.  Painter,  and  O.  L.  Cochran  may  be  made 
parties  defendant  to  this  suit,  and  fbat,  In 
the  event  that  Judgment  abould  be  rendwed 
against  this  defendant  in  this  suit  In  favor 
of  the  plaintiff,  ttiat  thto  defendant  may  have 
Judgment  over  against  the  said  Jerome  B. 
Cochran,  E.  C  Cochran,  James  A.  Painter, 
and  O.  L.  Cochran  for  the  amount  of  such 
Judgment,  and  all  coats  and  expenses  herdn, 
toduding  the  sum  of  two  bimdred  and  fifty 
dollars  ^200.00)  ftv  at&niiey*s  fees  bicnned 
by  it  in  this  suit,  and  for  general  relief." 
The  said  Cound!  of  Improved  Order  crit  Red 
Men  had  likewise  given  Cochran  an  indem- 
nity obligation,  and  it  and  Its  surety  were 
made  defendants  by  Cochran.  It  Is  unnec- 
essary to  atato  these  ideadlngs.  Judgment 
waa  reiaSexed  against  platotlff  in  fftvor  ot 
the  bank,  but  the  court  gave  the  bank  Judg- 
ment against  Cochran  and  his  sureties  for 
|260,  as  an  attorney's  fee  incurred  by  it  In 
this  matter,  and  also  gave  Cochran  a  Judg- 
ment ova  againat  aM>cllant  for  tbe  aame. 
Thia  la  the  aole  matter  invtdved  in  tbe  appeaL 

A  eonalderatlon  of  the  a.  ilgnmenti  of  error 
baa  brought  us  to  the  ciMiclualon  thai;  as  the 
bank's  pleading  atood,  it  was  not  sufficient 
to  aui^ort  a  Judgment  for  the  attorney's  fee: 
We  think  the  bond  covered  any  pnpex  ex- 
pense sustained  or  Incurred  by  the  bank  in 
reference  to  the  litigation,  and  that  it  could 
contract  with  an  attmney  for  a  fee  tiiat  vnut 
reasonable,  and  recover  same  from  Oocbran 
under  tbe  terms  of  the  bond.  We  sre  in- 
cttoed  to  think  also  that  the  prSyer  fw  $2oO 
for  attom^'s  fees  "incurred  by  It  in  this 
suit"  constltnted  a  sufficient  allegation,  at 
least  In  tbe  absence  of  Qwdal  demurrer. 
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But  the  pray&  Is  tor  such  foe  In  the  erent 
Judgment  should  be  rendered  agalnat  the 
bank  In  favw  of  tbe  plaintiff.  The  event  did 
not  occnr.  There  being  no  prayer  nor  plead- 
ing for  such  a  recovery  on  any  otiier  contin- 
gency, but  only  on  that  contingency,  we  con- 
clude tbat  tbe  Judgment  Is  wltboat  pleading 
to  support  It,  and  must  therefore  be  reversed. 

The  Judgment,  In  so  far  as  it  deals  with 
the  subject  of  this  attorney's  fee,  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial. 


■rmXAS  CENT.  R.  CO.  V.  BENDER.* 

(Coart  of  Civil  ^peals  of  Texas.   ICay  80, 

190S.) 

8BRTANT— INJtrRIBlS-CONTRIBUTORT  NBOU- 
GBNCB  —  RISKS  ASSUMED  —  INCONSISTENT 
FINDINGS  —  DISTRICT  COURTS  —  BPBOIAIi 
TERHS-SPBCIAL  JUDOB  PRBSIDINQ. 

1.  Rev.  St.  1895,  art.  1111,  which  provides 
that  "the  several  judges  of  the  district  courts 
■hall  hold  the  regular  terms  of  their  said  courts 
*  *  *  twice  iu  each  year  *  •  *  and  shall 
hold  anch  special  terms  as  may  be  required  by 
law,"  does  not  preclude  a  special  judge  from 
presiding  at  a  special  term  of  the  court 

2.  1q  an  action  by  a  section  foreman  for  in- 
Jnries  sustained  in  a  collision  between  a  freight 
train  and  a  handcar  on  which  be  was  riding,  the 
Jury  fooud  that  defendant  was  guilty  of  negli- 
gence in  respect  to  a  defective  brake  on  the 
handcar;  that  plaintiff  was  guilty  of  contribu- 
tray  negligence  in  not  discovering  the  defect; 
that  the  defective  brake  was  not  the  proximate 
cause  of  the  accident,  though  it  may  "possibly 
to  some  extent  have  contributed  thereto";  and 
returned  a  verdict  for  plaintiff,  based  on  the 
negiigence  of  the  engineer  of  the  freight  train 
in  failing  to  whistle.  Proximate  cause  waa  de- 
fined la  the  charge  as  "that  cause  producing  .the 
Injury  that  was  the  natural  and  probable  con- 
aequence  of  the  Diligence  complained  of,  and 
that  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  Beld  that, 
read  in  the  light  of  the  charge,  there  was  no 
ioch  conflict  in  the  findings  as  to  warrant  re- 
versal. 

3.  Whether  a  section  foreman  riding  on  a 
handcar  which  he  knew  had  a  defective  brake, 
and  injured  In  a  collision  between  the  handcar 
and  a  freight  train  in  a  cut  at  a  curve  in  the 
road,  was  guilty  of  contribatory  negligence  in 
tnming  the  lever  of  the  car  loose  after  entering 
the  cut  and  starting  on  a  downgrade,  having 
speeded  the  car  np  to  7  or  8  miles  an  hoar  so 
as  to  make  it  run  by  itself,  held  to  be  a  ques- 
tion for  the  jury. 

4.  The  violation  by  an  employ^  of  a  railroad 
company  of  a  rule  of  the  company  Is  not  negli- 
gence per  se. 

5.  The  section  foreman  assumed  the  risk  of 
the  defective  brake,  but  not  of  the  trainmen 
failing  to  whistle  for  the  cut  and  curve. 

6.  The  fact  that  he  assumed  the  risk  of  the 
defective  brake,  and  that  tiiat  concurred,,  with 
the  negligence  of  the  trainmen  in '  failing  to 
whistle,  in  causing  the  iojiiry,  would  not  pre- 
clude the  foreman  from  recovering. 

7.  The  foreman  did  not  forfeit  hia  right  of 
recovery  by  attonpting  to  remove  the  hand  car 
from  the  trark  on  discovering  the  approaching 
train. 

Appeal  from  District  Court,  Comanche 
Conn^:  J.  C  Randolph,  Special  Judge. 

•Rehearing  denied  June  X7,  1903,  aad  applicaUon 
for  writ  of  error  pending  In  aaprems  Court 

*r  1.  gu  Master  and  Sarrant,  toI.  H,  Cent.  Dig. 
I  •a9. 
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Action  by  A.  K.  Bolder  against  tbe  Texas 
Oentzal  Railroad  Company.  Judgment  for 
plalntifr.  Defendant  appeals.  AflSnned. 

Clark  &  Bolinger  and  Hutchinson  A;  Pres- 
ler,  for  appellant  T.  D.  Webb  and  G.  H. 
Goodson.  for  appellee. 

STEPHENS^  J.  This  caose  was  tried  at 
a  special  term  of  the  dlBtrlct  court  before 
a  special  Judge  and  on  special  issues,  re- 
sulting In  a  Judgment  tor  appellee  in  the 
sum  ot  913,7S(^  from  which  this  appeal  is 
prosecuted. 

The  first  proposlticm  submitted  by  appel- 
lant is  tbat  it  is  not  competent  ifor  a  special 
Judge  to  jffeslde  at  a  special  term  of  the 
district  court,  in  suiq;K)rt  of  which  article 
nil  of  the  Revised  Statutes  of  169S.  Is  cited, 
reading:  "The  several  Judges  of  tbe  dis- 
trict courta  shall  bold  the  regular  terms  of 
their  said  courts  *  •  •  twice  In  eadi 
year,  *  •  •  and  shall  hold  such  special 
terms  as  may  be  required  by  law."  Tbe 
last  clause  of  Uils  article  Is  quoted  In  ap- 
pellant's brief  with  "BhaU"  italicised,  and 
it  is  argued  that  the  Legislature  meant  by 
the  use  of  this  word  In  tbat  connection  to 
prevent  any  other  than  the  regular  Judge 
from  presiding  at  a  special  term;  but  the 
argoment  proves  too  much,  for  the  very 
same  w<nd  is  used  in  the  first  danse,  as 
vrill  be  seen  from  above  quotation.  We 
could  not  therefore  adopt  appellant's  con- 
struction without  repealing  the  Constitu- 
tion and  lavni  inovidlng  for  the  election  of 
a  special  Judge  In  the  absence  of  the  reguhir 
Judge,  etc. 

The  next  iwoposltion  assails  a  ruling  on 
demurrer  which  was  rendored  immaterial 
by  the  verdict 

In  the  remaining  nmnerons  asslgnnientB 
of  error,  complaint  is  made  of  the  verdict 
and  Judgment,  which  we  will  now.  consld». 
Appellee,  a  section  foreman  long  In  the  ser- 
vice of  appellant,  waa  serloady  injured  July 
4,  1901,  In  a  cat  at  a  curve  on  appellanf  s 
railroad,  by  a  collision  between  one  of  ap- 
pellant's freght  trains  gplng  south  or  east, 
and  a  hand  car  going  north  or  west  on  which 
appellee  and  other  section  hands  were  rid- 
ing. The  train  was  about  100  yards  away 
when  first  seen  by  the  men  on  the  hand  car, 
and  was  traveling  about  the  usual  rate  of 
speed  for  freight  trains,  that  is,  tiom  20  to 
25  miles  an  hour.  The  hand  car  waa  travel- 
ing seven  or  eight  miles  per  hour,  which 
was  a  little  less  than  the  usual  rate  of  speed 
for  hand  cars.  The  men  on  the  hand  car 
all  escaped  unhurt,  except  appellee  and  one 
other,  who  undertook  to  remove  the  hand 
car  from  tbe  track,  and  got  it  nearly  off  be- 
fore it  was  struck.  The  Jury  found.  In  re- 
sponse to  special  issues,  that  the  engineer 
in  charge  of  the  train  failed  to  give  tile 
usual  and  customary  whistle  blasts,  or  any 
whistle  blast  at  all.  on  approaching  said 
carve  and  before  entering  said  cut,  and  that 
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this  failure  was  bofb  negligence  and  the 
proximate  canse  of  the  collision  and  Injnrtes. 
These  findings  are  sustained  by  the  evidence. 
The  Jury  also  found  that  the  hand  car  Tras 
defective,  the  axle  being  bent,  and  the 
bittlie  being  worn,  so  that  It  would  not 
readily  stop  the  car  when  applied,  and  that 
It  was  dangerous  to  use  it  in  this  condition; 
that  tills  defective  condition  was  due  to  the 
negligence  of  appellant;  that  appellee  was 
also  guilty  of  negligence  In  not  Inspecting 
the  hand  car  and  discovering  the  defective 
condition  that  morning  before  he  took  It  but 
on  the  road,  although  It  had  Just  been  re- 
turned from  the  repair  shop,  to  which  he 
liad  sent  It  for  repairs;  but  that  this  negli- 
gence, whether  of  appellant  or  of  appellee, 
was  not  the  proximate  cause  of  the  collision; 
though  they  further  found,  In  response  to 
Issue  submitted  at  Instance  of  appellant, 
that  the  defective  brake  "possibly  to  some 
extent"  contributed  to  appellee's '  Injuries. 
The  defective  condition  of  the  brake  was 
discovered  by  appellee  that  morning  after 
he  had  gone  a  few  miles  from  the  section 
house;  but  the  jury  found  that  In  continu- 
ing to  use  the  hand  car  after  this  discovery 
was  made,  under  the  circumstances  then 
existing,  appellee  was  not  guilty  of  negli- 
gence, and  also  that  that  was  not  the  i)roxi- 
mate  cause  of  the  collision.  The  jury  found 
that  appellee,  In  approaching  the  curve  and 
entering  the  cut,  and  In  propelling  the  hand 
car  through  the  same,  did  not  fall,  as  was 
his  duty,  to  keep  a  careful  lookout  for  ap- 
proaching trains,  or  to  have  his  hand  car 
under  control,  or  to  use  ordinary  care  as  to 
Its  speed,  and  that  he  was  not  only  free 
from  negligence  In  these  respects,  but  also 
that  the  collision  was  not  due  to  any  such 
negligence.  The  jury  further  found  that 
appellee,  after  the  discovery  of  the  approach- 
ing freight  train,  did  not  fail  to  act  as  an 
ordinarily  careful  person  would  have  done 
under  the  same  or  similar  circumstnnces, 
and  that  the  collision  was  not  due  to  any 
negligence  on  his  part  at  tbif  juncture. 
They  found  that  he  was  trying  to  save  both 
himself  and  the  hand  car  when  the  collision 
took  place,  but  did  not  know  whether  he 
would  have  been  injured  or  not  If  he  had 
not  attempted  to  remove  the  hand  car  from 
the  track.  The  Jury  further  found  that  It 
was  the  duty  of  appellee  and  the  section 
gang  to  repair  their  car  when  found  to  be 
defective,  but  did  not  know  whether  they 
could  have  done  so  In  this  Instance  after  dis- 
covering the  defect  In  the  brake,  and  that 
the  rules  prohibited  the  use  of  cars  so  de- 
fective as  to  be  dangerous.  The  Jury  found 
that  If  the  brake  had  been  In  proper  con- 
dition the  hand  car  could  have  been  stopped 
In  about  40  feet,  but,  as  It  was,  It  ran  167 
feet  after  the  approaching  train  was  dis- 
covered. Proximate  cause  was  defined  In 
the  court's  charge  to  be  "that  canse  pro- 
ducing the  Injury  that  was  the  natural  and 
probaUe  onmeqaence  of  the  nei^igence  com- 


plained of,  and  that  ought  to  have  been  fore- 
seen in  the  light  of  the  attending  clnmm- 

atances." 

There  la  no  such  conflict  In  these  Qndings 
as  to  warrant  us  In  setting  aside  the  Judg- 
ment on  that  ground.  True,  the  finding  that 
negligence  In  respect  to  the  defective  brake 
of  the  hand  car  was  not  the  proximate  cause 
of  the  injury  may  seem  to  be,  as  appellant 
Insists  It  Is,  Inconsistent  with  the  further 
finding  that  the  defective  brake  "possibly  to 
some  extent  contributed"  thereto,  as  It  must 
be  held  to  have  done,  since  the  Jury  also 
found  that  if  the  brake  liad  been  In  proper 
condition  the  hand  car  could  have  been  stop- 
ped in  about  40  feet,  whereas  it  ran  167  feet 
before  the  collision  took  place.  But  when 
the  findings  are  read  In  the  light  of  the  above 
definition  of  proximate  canm,  the  seemln(r 
inconsistency  disappears.  The  negligence  of 
appellee  In  falling  to  Inspect  the  hand  car 
that  morning  before  be  took  It  out  on  the 
road,  which  was  the  only  act  of  negligence 
charged  to  him  by  the  verdict,  was  expressly 
found  not  to  have  been  the  proximate  cause 
of  the  collision,  and  may  th^fore,  In  Tiew 
of  the  other  findings,  be  treated  as  a  remote 
cause,  which  it  evidently  was. 

The  most  dlflScnlt  question  In  the  case  Is 
raised  by  the  assignments  complaining  of 
the  verdict  for  being  against  the  evidence 
In  finding  that  appellee  was  not  guHty  of 
negligence  proximately  contributing  to  his  In- 
jury after  he  discovered  the  defective  con- 
dition of  the  brake,  the  strongest  contention 
being  that,  with  full  knowledge  of  the  de- 
fective condition  of  the  hand  car  and  of  the 
consequent  difficult  of  promptly  stopping 
and  removing  It  from  the  track,  appellee  was 
traveling  downgrade  at  a  rate  of  speed  which 
be  must  have  known  to  have  been  dangerous 
under  the  circumstances.  It  being  bis  duty 
as  section  foreman  to  keep  the  hand  car 
at  all  times  under  such  control  as  to  enable 
him  to  stop  It  easily  so  as  to  avoid  collisions 
with  passing  trains.  From  the  testimony  of 
the  men  on  the  hand  car,  who  were  return- 
ing to  the  section  bouse  after  the  day's 
work  was  done.  It  appears  that  they  bad  Just 
entered  the  cut  and  started  downgrade,  turn- 
ing the  levers  of  the  band  car  loose  after 
spcedfng  It  up  so  as  to  make  It  run  by  it- 
self, when,  just  as  they  turned  the  levers 
loose  and  rose  up,  they  looked  and  saw  the 
approaching  train  some  "two  or  three  tele- 
graph poles"  from  them.  All  immediately 
Jumped  from  the  hand  car  and  escaped  un- 
hurt, except  appellee  and  one  Harris,  who 
assisted  him  In  the  effort  to  remove  it  from 
the  track.  Whether,  under  the  same  cir- 
cumstances, persona  of  ordinary  prndencc 
would  have  so  speeded  up  and  turned  loose 
a  band  car  in  the  condition  of  this  one,  vras 
peculiarly  a  question  for  tbe  Jury,  and  we 
have  finally  concluded,  though  not  without 
some  hesitation,  that  we  would  not  be  war- 
ranted In  disturbing  tbdr  finding.  Even  tbe 
Tlolation  of  a  rule  of  tbe  companjr  is  not 
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negligence  per  se.  Raitway  Co.  t.  Cornell, 
69  S.  W.  980,  5  Tex.  Ct.  Rep.  675. 

We  are  not  prepared  to  say  that  It  was 
wholly  unreaBonable  for  the  men  on  tbe 
hand  car  to  conclnde,  as  they  seem  to  have 
done,  that  the  car  could  be  easily  stopped^ 
though  mnnliig  seven  or  eight  miles  an  boor, 
before  It  would  collide  at  that  place  with  an 
approaching  train,  notwitbatandlng  the  de- 
fective condition  of  the  brake.  While  they 
were  required  to  IooIe  out  for  such  train*; 
and  knew  they  were  liable  to  pass  at  any 
time,  they  also  had  a  right  to  expect  signals 
to  be  given  at  socb  places,  which,  If  given 
In  this  instancy  would  have  enabled  them 
to  both  stop  file  car  and  remore  it  from  tlie 
track. 

Nor  did  appellee  assume  tbe  risk  of  danger 
arising  from  the  negligence  of  the  trainmen 
in  tailing  to  whistle  for  the  cut  and  curve, 
of  which  be  was  Ignorant  It  Is  Insisted, 
however,  that  he  assumed  the  risk  Involved 
in  the  continued  use  of  a  defective  band  car, 
of  which  defect  he  was  aware,  and  but  for 
which  the  collision  would  have  been  avoided. 
And  so  he  did,  but  that  aemmptton  did  not 
extend  to  tbe  extraordinary  dangers  of  a  col- 
lision of  which  the  unknown  and  unexpected 
n^Ugenee  of  appellant  was  the  proximate 
cause.  Whatever  danger  was  reasonably  to 
be  apprehended  as  the  ordinary  and  natural 
result  of  tbe  defective  condition  of  the  hand 
car.  and  that  only,  was  Included  In  the  risk 
assumed  by  blm. 

Though  the  defective  condition  of  the  hand 
car,  of  which  appellee  bad  knowledge,  may 
have  concurred  with  the  negligence  of  ap- 
pellant, of  which  be  was  Ignorant,  In  pro- 
ducing tbe  collision,  that  would  not  prevent 
a  recovery  on  the  ground  of  assumed  risk,  as 
would  contributory  negligence  in  case  of  con- 
curring causes  of  Injury. 

Nor  did  appellee  forfeit  his  right  to  recor- 
er  by  trying  to  remove  tbe  band  car  from  the 
track.  It  la  by  no  means  clear  from  the  evi- 
dence that  a  prudent  man  in  his  situation 
would  have  pursued  a  different  course. 

The  findings  that  certain  acts  of  appellee 
which  were  found  not  to  be  acts  of  contribu- 
tory negligence  were  not  proximate  causes 
of  tbe  colHslon  are  complained  of,  both  for 
not  being  responsive  to  tbe  issues  submitted 
and  for  not  being  sustained  by  the  evidence, 
but  In  view  of  the  foregoing  conclusions 
these  assignments  become  immaterial.  The 
Jndgmoit  1m  tberefore  afilrmed. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  v.  COCA 
COLA  CO.* 
(Coort  of  ClvU  Appeals  of  Texas.    June  6, 
11)03.) 

JUSTICES  OP  THB   PEACE  —  JURISDICTION  —  ' 
JUOGMSNT— APPBAL— aXECUTION 
-INJUNOTION. 
1.  Where  a  Jostice  of  tbe  peace  had  jurisdic- 
tion to  determine  a  plea  of  ree  jiiilicuta  in  a  eult 


iOTolTlng  an  amomit  Imafflefcot  to-  ■ostaln  am 
appeal,  aa  injunction  will  not  lie  to  restrain  tW 
executiou  of  tbe  judgment  rendared  on  deter- 
mination of  the  plea. 

Appeal  from  District  Court;  DaUas  Oomi' 
ty;  Blchd.  Morgan.  Judge. 

Action  by  tbe  8t  Lonto,  Iron  Mountain  it 
Southern  Railway  Company  against  the  Coca 
Oola  Con4)any.  Fnun  a  Judgment  in  favot 
of  defendant,  complainant  appeala  AfflrmeA 

W.  A.  Rhea,  Jr.,  and  Henry  St  Henry, 
for  appellant   C.  W.  Lewelllng  and  Dwight 

L.  Lewelllng,  for  appellee. 

RAINEY,  C.  J.  Appellant  Instituted  this 
snlt  In  tbe  district  court  to  enjoin  tbe  exe- 
cution of  a  judgment  recovered  by  appellee 
In  tbe  justice's  court  against  appeUant  A 
temporary  Injunction  was  granted,  but  upon 
final  bearing  said  Injunction  waa  dissolved, 
and  the  cause  dismissed,  at  plaintiff's  cost 
The  ground  allied  for  Injmictlon  was  that 
the  judgment  sought  to  be  enjoined  waa 
rendered  by  the  Justice  upon  the  identical 
cause  of  action  that  had  been  adjudicated 
between  the  same  parties  by  said  Justice  at 
a  former  date,  and  final  judgment  rendered 
for  appellant  No  controversy  exists  as  to 
the  facts,  which  show  that  the  Coca  Cola 
Company  Instituted  suit  In  the  justice's  court 
to  recover  of  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  the  value  of 
a  barrel  of  Coca  Cola  which  was  alleged  to 
harve  been  lost  by  tbe  said  railway  company 
in  shipment,  tbe  value  being  less  than 
On  a  bearing  of  the  cause,  final  judgment 
was  rendered  In  favor  at  the  railway  com- 
pany and  against  the  Coca  Cola  Company. 
It  was  shown  that  this  suit  was  based  on 
a  sworn  account,  which  the  justice  thought 
not  proper  evidence:  and,  plaintiff  offering  no 
other  testimony,  judgment  was  rendered  for 
the  defendant  Subsequently  the  Coca  Cola 
Company  brought  suit  against  the  Bald  rail- 
way company  on  tbe  Identical  cause  of  actl<Hi 
before  the  same  justice.  The  railway  com- 
pany interposed  as  a  defense,  among  other 
things,  the  former  judgment  On  final  hear- 
ing the  said  court  disregarded  said  plea, 
and  rendered  Judgment  In  favor  of  tbe  Coca 
Cola  Company  and  against  the  railway  com- 
pany. It  is  the  execution  of  this  last-men- 
tioned judgment  that  is  sought  to  be  enjoin- 
ed. 

Tbe  question  decisive  of  this  appeal  is 
whether  an  injunction  will  lie  under  the 
facts  stated.  It  Is  settled  in  this  state  that 
an  injunction  will  not  Issue  to  restrain  tbe 
execution  of  a  judgment  rendered  by  a  jus- 
tice of  the  peace— It  being  final  and  not  ap- 
pealable under  tbe  statute— where  the  justice 
bad  Jurisdiction,  and  tbe  object  of  tbe  suit 
Is  for  the  pnrpose  of  reviewing  bis  action. 
Odom  V.  MoMaban,  67  Tex.  292,  3  S.  W. 
2S6;  Railway  Co.  v.  Dowe,  70  Tex.  1,  6  3. 
W.  790.  The  plea  of  res  adjudlcata  having 
been  interposed  in  the  second  sirit,  the  Justice 
had  Jurlfldictnm  to  determine  the  lame  tboa 
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raised,  and,  haTlng  done  bo,  It  matten  not 
bow  erroneous  hia  decision,  It  was  final,  un- 
der the  statute;  the  amount  In  controrersy 
and  the  amount  of  the  Judgment  being  less 
than  $20.  The  court  having  Jurisdiction  to 
try  and  determine  the  issue,  the  appellant 
Is  without  remedy,  and  was  not  entitled,  to 
redress  by  Injunction. 

The  Judgment  herein  Is  therefore  affirmed. 
Affirmed. 


ST.  LOUIS  S.  W.  BT.  CO.  OF  TEXAS  T. 
OAHFBELU* 

(Conrt  of  OMl  Appeals  of  Texas.   June  9, 

11)03.) 

OARRISRS  —  TRANSPORTATION  FACIUTIBS  — 
UNWARHBD  GOACH-BXPOSURa  OP  PA8SBN- 
OERS  —  ILLNESS  —  UEDICAL  BXPBNSES  —  IN- 
STRUCTIONS. 

1.  Where,  on  an  application  for  continuance 
being  made  lor  absence  of  witness,  plaintiff  ad- 
mitted that  the  alleged  facts  recited  in  the  ap- 
plication, which  defendant  desired  to  prove  tty 
such  witness,  were  true,  the  applicanon  was 
properly  overruled. 

2.  Where,  in  an  action  for  damages  to  plain- 
tiff from  Injuries  to  his  wife  and  child  while 
pa!«engers  on  defendant's  railroad  train,  plain- 
tiff admitted,  in  order  to  prevent  a  contiauance, 
that  an  absent  witness  saw  plaintiff's  wife  and 
child  on  their  return;  that  th^  seemed  to-be  In 
good  health,  did  not  complain,  nor  appear  to 
be  sick;  that  plaintiff's  wife  said  she  had  a 
good  time  on  the  trip;  and  that  witness  was 
requested  to  sit  op  with  jplaintiffs  wife  and 
child,,  and  give  them  medfdne.  In  order  that 
they  might  be  enabled  to  "get  the  defendant"— 
such  admission  was  not  conclusive  of  the  ques- 
tion of  the  illness  of  plaintiff's  wife  and  child 
on  such  trip,  so  as  to  authorize  the  exclusion  of 
other  evidence  of  such  sickness. 

3.  Where  plaintiff  sued  to  recover  expenses 
Incurred  by  reason  of  an  alleged  sickness  of  his 
wife  and  child  arising  from  being  compelled  to 
ride  in  defendant's  uuwarmed  railway  coach  in 
inclement  weather,  an  instruction  that.  If  plain- 
tiff's child  was  made  sick  by  exposure  to  cold 
while  on  defradant's  train,  pfalotlff  waa  entitled 
to  recover  expenses  incurred  in  cousequence  of 
the  child's  sickness^  did  not  conflict  with  an 
Instruction  that  plaintiff  conld  not  recover  any- 
thing on  the  ground  of  the  sickness  and  suffer^ 
ing  of  the  cbfid. 

Appeal  from  Dlstiiet  Court,  Hunt  Oounty; 
H.  C.  Connor,  Judge. 

Suit  by  y.  0.  Campbell  against  the  St. 
Louis  Soutliwestem  Railway  Company  of 
Texas.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

E.  B.  Perkins  and  Perkins  &  Craddock,  for 
appellant  Evans  &  Elder,  for  appellee. 

TBMPLETON,  J.  Suit  by  V.  O.  Campbell 
against  the  St.  Louis  Southwestern  Railway 
Company  of  Texas  to  recover  damages  al- 
leged to  have  been  sustained  by  him  in  con- 
sequence of  his  wife  and  child  being  made 
sick  by  reason  of  being  compelled,  while 
passengers  on  one  of  the  company's  trains, 
to  rfde  In  an  unwarmed  coach  In  inclement 


'Rehearing  denied  June  27,  1903. 
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weather.  Verdict  and  Jndsment  for  the 
plalntur  for  J700. 

The  defendant  asked  for  a  continuance  on 
account  of  the  absence  of  a  sick  witness  who 
had  been  duly  subpoenaed.  The  application 
was  in  proper  form,  and  showed  that  the 
witness  was  expected  to  testify  to  certain 
facts  which  were  material,  but  the  plalutUT 
admitted  that  the  alleged  facts  were  true, 
and  the  application  was  overruled.  Appellant 
contends  that  It  was  entitled  to  have  the  ap- 
plication granted  as  a  matter  of  right,  re- 
gardless of  the  admission.  We  do  not  con- 
cur In  the  contention.  The  Jury  was  in- 
structed that  the  plaintiff  bad  admitted  the 
truth  of  the  facts  set  out  in  the  application, 
and  that  the  said  facts  must  be  taken  as  true. 
The  admission,  followed  by  such  Instruction, 
rendered  the  presence  of  the  witness  wholly 
unnecessary.  It  was  while  Mrs.  Campbell 
and  her  child  were  on  a  Journey  from  Ney- 
land,  Tex.,  to  Birmingham,  Ala.,  that  they 
were  subjected  to  the  exposure  of  which  the 
plaintiff  complains.  They  left  Neyland  on 
December  20,  1899,  and  returned  on  January 
20,  1900.  Objection  was  made  by  the  defend- 
ant to  the  introduction  of  evidence  tending  to 
show  that  Mrs.  Campbell  and  her  child  were 
sick  while  in  Alabama,  the  ground  of  the  ob- 
jection being  that  such  evidence  was  con- 
tradictory of  the  facta  which  the  plaintiff 
had  admitted  to  be  true.  The  admission 
was  to  the  effect  that  the  witness  for  whom 
the  continuance  was  sought  saw  Mrs.  Camp- 
bell and  her  child  on  the  day  of  their  return, 
and  again  on  the  followii^  evening;  that 
tbey  seemed  to  be  In  good  health;  that  tbey 
did  not  complain  of  being  sick,  and  did  not 
appear  to  have  been  eick;  that  Mrs.  Camp- 
bell said  that  she  had  a  good  time  on  the  trip; 
that  the  witness  was  requested  to  sit  np  with 
the  Campbells,  and  give  them  medicine,  in 
order  that  they  might  be  enabled  to  "get  the 
defendant."  The  admitted  facts  tended  to 
show  that  the  plalotftTa  wife  and  child  were 
not  sick  while  In  Alabama,  but  were  not  con- 
clusive of  the  qnestfon.  They  might  have 
been  sick  notwithstanding  the  existence  of 
the  admitted  facts,  and  the  admission  cannot 
be  held  to  have  Included  the  disputable  in- 
ferences dedudble  from  the  facts  admitted. 
The  Jury  was  Instnicted  to  accept  the  ad- 
mitted facts  as  true,  and  to  disregard  all 
evidence  In  conflict  therewith.  In  view  of 
such  Instruction,  the  Jury  cannot  have  found 
that  there  was  a  conflict  between  the  facts 
admitted  and  the  evidence  introduced  over 
the  objection  of  the  defendant,  and  followed 
the  said  evidence  in  preference  to  the  ad- 
mission. The  objection  to  the  evidence  waa 
properly  overraled. 

Oomplaint  Is  made  of  the  action  of  the 
trial  court  In  submitting  to  the  Jury  as  a 
basis,  in  part  of  the  plalntttTs  right  to  re- 
cover, the  Issue  as  to  whether  the  plalntUTs 
child  was  made  sick  by  reason  of  being  ex- 
posed to  cold  while  on  the  defendanfs  train, 
and  la  chargins  the  juij  that  the  irifl'^tlf^ 
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could  not  recover  aaythlng  on  account  of  tbe 
sickness  and  suffering  of  tbe  child.  The  com- 
plaint is  based  on  the  theorr  that  the  said 
charges  were  confusing,  If  not  conflicting. 
The  plaintiff  did  not  sue  to  recover  damages 
for  injuries  to  the  child,  but  only  the  ex- 
penses incurred  by  him  in  conseqnence 
of  the  child's  sickness.  Before  he  could  re- 
cover such  expenses,  be  was  bound  to  show 
that  the  child  was  exposed  to  cold,  and 
thereby  made  sick  as  a  result  of  the  de- 
fendant's negligence,  and  that  tbe  expenses 
were  made  necessary  by  reason  of  the  sick- 
ness so  occasioned.  The  court  correctly  in- 
structed the  jury  that  the  plaintiff  was  en- 
titled to  recover  such  expenses  if  the  evi- 
dence established  the  facts  enumerated,  and 
properly  protected  the  defendant  against  a 
recovery  for  injuries  to  the  child  by  Instruct- 
ing tbe  Jury  not  to  allow  the  plaintilf  any- 
thing on  account  of  its  sufferings.  The  two 
InstructlonB  are  not  in  the  least  conflicting. 

Tbe  remaining  assignments  of  error  attack 
the  evidence  as  not  being  sufflclent  to  war- 
rant tbe  verdict.  The  evidence  authorized 
tbe  conclusion  that  Mrs.  Oampbell  and  her 
child  were  compelled,  on  account  of  the  neg- 
ligence of  the  railway  company,  to  ride  in 
a  coach  that  was  not  heated  in  disagreeably 
cold  weather,  and  that  they  suffered  injury 
as  a  result  of  such  negligence.  The  extent 
of  tb(  Injury  was  peculiarly  a  question  for 
tb<  jury,  and  we  cannot  say  that  the  verdict 
lu  thUb  respect  war  not  Justified. 

Tlia  Jodgmet:  Is  affirmed. 


ST  LOUIS  S.  W.  RT.  CO.  OF  TEXAS  t. 
M'RIGHT.* 

(Court  of  Civil  Appeals  of  Texas.   Jmie  IS, 
180B.) 

GARRIBRS-PASSBNaBRS  — PROTBCnON  FROH 
ACTS  OF  FELLOW  PAB8BNOBRS— FBHB  BOLB 
—  UNUQpIDATBD  DAKAOBS  —  COUUVNITT 
PROPBRTT  —  SUIT  —  UARRlAaB  —  HUSBAND 
NBCBS8ART  PARTY  —  HI8JOINDBR  —  SUFFI- 
OIBNCT  OF  PETITION— BVIDBNCB-CONCLH- 
8I0N. 

1.  Bev.  St.  180S,  art  29G7,  providing  that  all 
tbe  pr(^)ert7,  real  and  personal,  owned  or  claim- 
ed by  a  woman  before  marriage,  shall  be  her 
separate  property  after  marriage,  includes  a 
claim  for  anliquidated  damages  againat  a  car- 
rier for  suffered  indignities,  and  such  claim  does 
not  become  community  property  on  marriage. 

2.  Under  Bev.  St.  1806,  art.  1262,  requiring 
that,  on  the  marriage  of  a  feme  sole  who  has 
iostitoted  a  suit,  her  husband  shall  be  made  a 
party  plaintiff,  the  joinder  of  the  husband  as 
plaintiff  in  an  action  begun  by  the  wife  before 
marriage  does  not  constitute  a  misjoinder  of 
parties. 

3.  Id  an  action  by  a  passenger  against  a  car- 
rier for  permitting  other  passengers  to  insult 
plaintiff  with  offendve  language,  it  was  suffl- 
clent to  allege  that  the  language  used  was  pro- 
fane, vnlgar,  obscene,  and  indecent,  without 
settiMC  out  the  specific  language  used. 

4.  Plaintiff  had  tbe  burden  of  showing  as 
nearly  as  possible  the  language  used— at  least, 
the  SDbstanee  and  meaning  of  the  words— and 
this  was  not  dnne  by  a  mere  atatemoit  tiiat  ths 
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passengers  complained  of  "cursed^  and  nsed  vul- 
gar and  obscene  langnag^  and  sang  vulgar 
songs."  ^ 

Appeal  from  District  Court,  Navanrfr  Coud^ 

ty;  L.  B.  Cobb.  Judge. 

Action  by  Pearl  Wright  against  the  St. 
Louis  Southwestern  Hallway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

E.  B.  Perkins  and  Frost.  Crabtree  &  Bland- 
ing,  for  appellant.  J.  T.  Williams  and  Cal- 
llcatt  &  Call,  for  appellee. 

TEMPLETON,  J.  Pearl  Wright,  a  girl 
IS  years  old,  brought  this  suit  against  the 
St.  Louis  Southwestern  Railway  Company  of 
Texas,  and  tor  cause  of  action  alleged  that, 
while  she  was  a  passenger  on  one  of  the 
company's  trains,  a  pumber  of  other  passen- 
gers used  profane,  vnlgar,  obscene,  and  in- 
decent language  In  ber  presence  and  hearings 
which  greatly  distressed  and  humiliated  ber; 
that  the  conductor  in  charge  of  the  train  was 
present  at  the  time,  and  was  aware  of  the 
misconduct  of  tbe  offending  passengers,  but 
did  not  prevent  or  attempt  to  prevent  them 
from  insulting  tbe  plaintiff  by  tbelr  objec- 
tionable behavior.  A  trial  by  jury  resulted 
in  a  judgment  for  the  plaintiff  for  $800. 

After  tbe  suit  was  begun,  and  before  the 
trial,  the  plaintiff  married  a  man  named  Wil- 
liams. The  fact  was  set  up  by  amended 
petition,  and  Williams  was  made  a  party 
plaintiff.  The  defendant  demurred  to  tbe 
petition  on  the  ground  tbat  there  w.a8  a  mis- 
joinder of  parties  plaintiff,  and  requested  ft 
special  charge  directing  a  verdict  for  the 
defendant  because  of  the  misjoinder.  The 
demurrer  was  overruled,  and  the  charge  was 
refused.  It  Is  insisted  that  tbe  plaintiff's  un- 
liquidated claim  for  damages  became  com- 
munity property  upon  her  marriage,  and  that 
her  husband  alone  was  entitled  to  maintain 
a  suit  for  the  recovery  thereof.  The  proposi- 
tion is  not  tenable.  It  has  been  held  tbat 
a  claim  for  unliquidated  damages  for  person- 
al Injuries  received  by  the  wife  during  cover- 
ture is  community  property,  and  that  the 
husband  Is  the  proper  party  to  sue  for  the 
recovery  of  such  damages.  Ezell  v.  Dodsoi*,. 
60  Tex.  331;  Railway  Co.  v.  Burnett,  61  Tex. 
038.  But  it  is  not  the  law  tbat  a  claim 
of  that  character  which  has  accrued  In  favor 
of  the  wife  while  a  feme  sole  becomes  com- 
munlty  property  upon  her  marriage.  It  Is 
provided  by  article  2067,  Rev.  St.  1895,  tliat 
"all  property,  both  real  and  personal,  of 
the  wife,  owned  or  claimed  by  her  before- 
marriage,  •  •  •  aball  be  the  separate 
property  of  the  wife."  We  think  the  de- 
mand sued  on  herein  was  property,  wltbli* 
the  meaning  of  the  statute.  Tbe  right  of  th» 
plaintiff  Pearl  to  recover  was  fully  vested 
before  her  marriage,  and  was  in  no  wise  af- 
fected by  her  marriage.  That  event  did  not 
transfer  to  ber  husband  an  Interest  in  tbe 
cause  of  action.  No  right  of  any  kind 
agaliuit  the  railway  egmpaiiy  wu  scqolnd 
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aftor  ber  marrlAse.  Thu!ler  tbe  pfovIbIodb  of 
artide  1252.  Bev.  St.  1896,  tbe  Btilt  whleb  abe 
tiad  brought  while  a  feme  sole  did  not  abate 
upon  ber  marriage,  but  her  husband  became 
«  necessary  party  plaintiff.  The  statute  does 
not  provide  that  the  wife  stmll  be  dismissed 
from  the  suit,  and  we  conclude  that  the  trial 
court  did  not  err  in  overruling  the  demurrer 
and  in  refusing  to  give  the  requested  charge. 

It  was  alleged  In  the  petition  that,  while 
the  plaintiff  was  a  passenger  on  one  of  tbe 
defendant's  trains,  "several  drunken  men 
entered  said  coach,  who  were  also  passengers 
on  said  train,  and,  in  the  presence  and  hear- 
ing of  plaintiff,  cursed,  and  used  vulgar,  in- 
decent, and  obscene  language,  sang  vulgar 
songs,  and  repeated  vulgar  and  obscene  vers- 
es." The  defendant  demurred  to  the  peti- 
tion on  the  ground  tliat  the  language  used 
was  not  stated,  and  that  the  aforesaid  alle- 
gation amounted  to  no  more  than  a  conclu- 
sIoD  of  the  pleader.  We  think  the  demurrer 
was  properly  overruled.  The  plaintiff's  right 
to  recover  did  not  depend  on  the  particular 
language  used.  Her  suit  was  not  based  on 
the  offensive  words  uttered  by  her  fellonr 
passengers,  but  on  the  negligence  of  the  con- 
-dnctw  in  falling  to  interfere  for  her  protec- 
tion. She  was  bound  to  allege  misconduct 
-which  called  for  the  Interposition  of  the  con- 
ductor, and  the  use  of  profane,  vulgar,  ob- 
scene, and  indecent  language  in  her  presence 
and  hearing  would  be  snch  misconduct.  It 
was  the  nature  and  diaracter  of  the  lan- 
guage used,  and  not  the  utterance  of  any 
particular  words,  which  made  It  the  duty  of 
the  conductor  to  intervene.  Tbe  averments 
of  tbe  i>etltlon  were  sufficient  to  fully  Inform 
tbe  defendant  of  the  nature  of  tbe  plaintiff's 
cause  of  action,  and  It  was  unnecessary  for 
tbe  plaintiff  to  plead  tbe  evidence  on  which 
flbe  relied  to  anstaln  tbe  aUegatlom  of  ber 
petition. 

Tbe  plaintiff  testified  on  the  trial  that  "the 
jpamengen  r^rred  to  cursed,  and  used  ml- 
car  and  obscene  language,  and  sang  vulgar 
eongs.  In  tbe  coach  I  was  In,  wtddi  t>oth 
Crl«htened  and  humiliated  me."  This  state- 
ment of  the  witness  was  objected  to  by  the 
defendant  on  tbe  ground  that  tbe  same  was 
merely  a  conclusion  of  the  witness;  the  con- 
tention being  that  tbe  witness  should  have 
been  Interrogated  as  to  what  language  was 
used,  and  required  to  state  tbe  substance  of 
wtiat  was  said  by  the  offending  passengers. 
We  are  of  tbe  opinion  that  tbe  objection 
sbould  have  been  sustained.  Tbe  witness 
may  have  considered  language  vulgar  and 
obscene  wblc-b  was  not  so  In  fact.  We  do 
not  menn  to  hold  that  tbe  wltnesH  should 
be  required  to  give  the  exact  language.  Gen- 
erally, the  literal  expressions  used  would  not 
be  remembered  accurately,  but  the  witness 
should  give  the  language  as  nearly  as  possi- 
ble; and,  if  noae  of  the  words  could  be  re- 
membci-ed,  the  substance  and  meaning  there- 
of should  be  stated.  Enough  of  the  lan- 
foage,  or  tbe  substance  tbereof,  sbonid  be 


proven,  to  show  that  tbe  language  was  of 
the  diaracter  alleged,  and  to  enable  the  Jury 
to  prot>er]y  estimate  the  damages.  The  plain- 
tiff cannot  be  relieved  of  the  burden  of  prov> 
Ing  her  case  because  It  would  be  embarrass- 
ing to  her  to  repeat  in  court  the  offensive 
language.  Her  yielding  to  necessity  should 
not  cause  her  the  slightest  homillatlon,  and 
would  not  tend  to  disgrace  ber  in  public  esti- 
mation. 

The  Judgment  Is  remsed  and  tbe  cause 
remanded. 


tAKET  V.  TEXAS  ft  P.  RT.  CO.* 
(Court  of  Civil  Appeals  of  Texas.   June  11, 

UASTBR  AND  SERVANT— FEIXOW  SBRVANTB— 
WHO  ARK-RAILROAD  EMPLOTE— 
OPERATION  OF  CAR. 

1.  Under  Saylas'  Ber.  Olv.  St.  art.  4a60b. 
providing  that  all  persoos  oigaged  In  the  com- 
mou  service  of  a  railroad  company  In  the  ssdm 
grade  of  employment,  and  doins  the  same  char- 
acter of  work,  and  working  together  at  the  same 
time  and  place  and  at  the  same  piece  of  work, 
and  to  a  common  purpose,  are  fellow  servants,  an 
employ^  engaged  in- taking  rails  from  a  car  and 
laymg  them  on  the  track  U  a  fellow  servant 
with  another  employe,  who,  at  tbe  roremao's  di- 
rection, gives  signals  which  control  the  wwk, 
but  who  exercises  no  other  authority  otw  the 
men. 

2.  Bayles*  Rev.  Civ.  St.  art  4S60f,  makes  rail- 
nrad  companies  liable  for  injuries  to  employ^ 
operating  cars,  notwithstandinff  the  fellow-fltt^- 
ant  doctrine.  Beld,  that  employes  taking  rails 
from  a  car  and  laying  them  on  the  tin  and 
beeliuR  them  ready  for  the  splkera  were  not 
operating  a  car,  and  hence  wen  witUn  the  fel- 
low-servant rule. 

Error  from  District  Court,  Qtegg  County, 
John  Young  Ooocb,  Judge. 

Action  by  Elbert  Lakey  against  the  Texas 
ft  Pacific  Railway  Company.  Judgmrat  for 
defendant  entered  on  a  directed  verdict,  and 
plaintiff  brings  error.  Affirmed. 

J.  L.  H.  Terry  and  Jna  B.  Howard,  for 
pMntfff  In  error.  H.  B.  Laaaeter  and  Jobo 
M.  'Dmcan,  for  defmdant  In  exror. 

GARRETT,  O.  J.  TblE  actloD  w»  brougbt 
by  rabert  Lakey  agataat  ttie  Texas  &  Padfle 

Railway  Company  to  recover  damages  for 
personal  Injuries  received  by  tbe  plaintiff, 
while  In  the  employment  of  the  defendant, 
throng  Its  alleged  negligence.  A  Jury  was 
Impaneled  to  tty  the  case,  and,  after  tbe 
evidence  had  been  beard,  the  court  Instmcted 
the  Jury  to  return  a  verdict  for  tbe  dtfendant 
which  was  done,  and  Judgment  was  rendered 
In  Its  favor. 

The  plaintiff  has  asdgned  aa  etnn-:  "Tbe 
court  erred  in  Instructing  the  Jury  to  return 
a  verdict  for  the  defendant"  The  defendant 
objects  to  our  consideration  of  this  assign- 
ment for  the  reason  stated  tbat  it  Is  too 
general  In  Its  terms,_  and  does  not  distinctly 
specify  tbe  grounds'  of  error  relied  on.  or 
pcrint  out  that  part  of  the  proceedings  con- 
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talned  in  the  recorti  In  which  error  Is  com- 
bined of  In  a  particular  manner  bo  as  to 
Identify  it.  We  have  had  occasion  recently 
to  pass  upon  a  similar  assignment,  and  held 
that  under  a  liberal  constnictloD  of  tiie  rulei 
2S  and  26  (67  S.  W.  XT)  it  was  sufficient 
McCarthy,  Adm'r,  etc.,  T.  Mutual  Reserve 
Fond  Life  Association  (May  28,  1908)  74  S. 
W.  921.  Plaintiff  was  at  -work  with  a  gang 
of  8  or  10  men  under  a  foreman'  laying  steel 
or  huildlag  track.  The  rails  were  being  taken 
for  that  purpose  from  a  band  car  called  the 
"steel  asr"  or  "push  car."  There  were  other 
men  behind  doing  back-splklng,  bat  those  at 
the  car  were  doing  the  same  work.  The  rails 
were  taken  or  dragged  off  the  car  over  a 
dolly  fixed  In  the  end  of  the  car,  and  thrown 
onto  the  ties  and  heeled.  In  dragging  a  rail 
off  the  car,  four  or  five  of  the  men  would  take 
hold  of  the  front  end,  and  pull  It  over  the 
dolly  with  their  backs  to  the  car,  and  two 
or  three  of  them  would  remain  behind  to  put 
the  nil  In  place  and  guide  it.  It  was  the 
business  of  one  of  the  men,  called  the  "call- 
er," to  watch  the  rail,  and  when  It  got  over 
Qxe  dolly  to  near  the  end  of  the  rail  to  call 
"Steady  r'  and  &e  men  would  stop,  and 
steady  themselveB,  and  prepare  to  throw  the 
rail  off  onto  the  ties.  The  caller  would  then 
call  "Long  launch!"  or  "Long  drag.*"  and 
the  men  wonld  throw  the  rail.  At  the  time 
the  plaintiff  was  injured  he  was  with  the 
men  in  front,  dragging  a  rail  off  the  hand  car, 
and  the  caller  failed  to  call  "Steady!"  and  the 
rear  end  of  the  rail  was  dragged  off  the  dolly 
and  dropped  to  tbe  ground  and  the  Jar  caused 
the  men  In  front*  to  drop  tlielr  end,  and  It 
fell  on  the  plaintiff's  foot  and  injured  him. 
Tbe  foreman  was  present  Tbe  caller  had  no 
control  of  the  men  except  that  he  was  desig- 
nated by  the  foreman  aa  "caller,"  and  la 
tbe  discharge  of  his  duties  as  such  called 
the  signals  "SteadyT'  and  "Long  launch!" 
or  "I>ong  dragr*  for  the  men  to  act  together 
in  the  throwing  of  the  ralL  If  the  plaintiff 
and  the  caller,  by  whose  negligence  the 
plaintiff  was  iujared.  were  fellow  servants, 
tbe  defendant  would  not  be  liable  for  the 
resulting  damages,  unless  the  push  car  was 
a  car  within  the  meaning  of  article  45G0f, 
Sayles'  Rev.  Civ.  St,  and  the  men  were  en- 
gaged in  the  work  of  operating  the  car. 
The  plaintiff  and  the  caller  were  working 
together  to  the  common  purpose  of  unload- 
ing the  steel  rails  from  the  car  and  laying 
tbem  upon  the  ties  and  heeling  them  ready 
to  be  spiked.  They  were  at  work  under  the 
direction  of  a  foreman,  and  the  caller  had 
no  control  of  the  men,  but  his  simple  duty 
was  to  call  ont  the  movements  to  be  made 
by  them  so  as  to  secure  concert  of  action, 
and  to  prevent  the  throwing  of  the  rail  until 
all  were  ready  for  It  Tbe  statute  defines 
who  are  fellow  servants,  and  the  facts  bring 
the  plaintiff  and  the  caller  and  the  other  men 
laying  steel  clearly  within  Its  terms.  Snyles* 
Ber.  Civ.  St  art  4CG0h.  They  were  fellow 
•ervants. 


Were  they  operating  the  onrT  Plaintiff  re- 

Bes  on  the  case  of  Tex.  &  Pac.  Ry.  Co.  v. 
Webb.  72  S.  W.  1044,  7  Tex.  Ct  Rep.  ai. 
as  authority  that  they  were.  It  seems  to  be 
very  well  settled  that  tbe  steel  car  was  a  car 
within  the  meaning  of  the  statute.  Ry.  v. 
Webb,  supra.  In  the  cnse  relied  on  Webb 
and  a  fellow  servant  Greathouse,  were  en- 
gaged In  loading  stone  at  a  quarry  on  a  push 
car,  which,  when  loaded,  they  ran  down  an 
inclined  switch  track  to  a  rock  crusher.  Their 
duty  was  to  load  the  car,  mount  and  start  it, 
and  control  Its  movements  by  brakes,  and, 
after  unloading  It  at  the  rock  crusher,  to 
push  It  back  to  the  quarry  for  another  load. 
While  they  were  loading  the  car,  Greathouse 
negligently  threw  a  stone  on  Webb's  foot, 
and  injured  It  The  Court  of  Civil  Appeals 
for  the  Second  District  In  an  opinion  by 
Chief  Justice  Ck>nner,  which  reviews  the  au- 
thorities and  discusses  the  question  In  a 
thMOugh  manner,  held  that  Webb  and  Great- 
house  were  engaged  In  the  operation  of  a  car, 
and  affirmed  a  Judgment  In  Webb's  favor 
for  damages.  A  writ  of  error  has  been  re- 
fused by  the  Snpreme  Court  Prom  the  state- 
ment of  the  Webb  Case  It  appears  that  the 
car  was  being  operated  on  the  defendant's 
railroad.  In  the  case  under  consideration 
tbe  men  were  laying  steel  In  the  construction 
of  a  railway  track.  They  were  not  loading, 
transporting,  and  unloading  the  rails,  and  for 
that  purpose  operating  the  car,  but  their 
work  consisted  of  taking  the  rails  from  the 
car  or  unloading  them  only  so  far  as  the  car 
was  concerned;  not  ending  there,  however, 
hut  ending  only  with  the  laying  of  the  mils 
on  the  ties  and  heeling  them  ready  tor  the 
splkers.  The  distinction  between  tbe  two 
cases  lies  In  the  employment  or  work  the 
men  were  engaged  in.  In  Webb's  Case  they 
were  transporting  stone,  and  for  that  pur- 
pose were  operating  the  car.  In  the  present 
ease  the  men  were  engaged  In  track  laying, 
and,  for  convenience  in  handling,  the  steel 
rails  were  laid  on  a  hand  car,  from  which, 
over  a  dolly,  fixed  in  the  front  end,  they 
were  dragged  Into  place.  The  plaintiff's 
gang  were  not  engaged  In  the  operation  of  a 
car,  and  the  plaintiff  has  failed  to  show  any 
liability  on  the  part  of  the  defendant  for  the 
damages  sustained  by  him,  and  the  court  did 
not  err  In  directing  a  verdict  for  the  defend- 
ant 

The  Judgment  of  the  cour*-  hoiow  will  be 
aflirmed.  Affirmed. 


THOMPSON  T.  oai;lagheb.* 

ffJooit  of  civil  Appeals  of  Texaai  June  % 

1908.) 

PUBLIC  LANDS— CLASSIFICATION— APPR  A I9B- 
ME  NT— PRESUMPTION    FROM    SALE  —  TRKS- 
PAS3  TO  TRY  TITLE— NECESSITY  OF  PROOF. 
1.  There  is  no  presumption  arising  from  thf« 
act  of  the  land  commissioner  lu  selling  public 
lands  that  they  have  been  classified  and  ai^ 

•Bsltearlas  4«Biad. 
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praised,  and  hence,  In  trespass  to  try  title, 
elasHificatioD  and  appraisement  mnat  not  only 
be  alleged,  bnt  proved. 

Appeal  from  District  Oonrt,  Nueces  Ootin- 
ijt  Stanley  Welcb,  Judge. 

Action  b7  Frank  Thompson  against  Thom- 
as Gallagher.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

D.  McNeill  Turner,  for  appellanL  -Ue- 
Campbells  &  Stayton,  for  appellee 

OILL,  J.  Tills  suit  was  brought  by  appel- 
lant, In  the  form  of  an  action  of  trespass  to 
try  title,  to  recover  of  appellee  a  section  of 
land  numbered  402,  which,  by  amendment, 
appellant  claimed  be  had  purchased  from  the 
state  BB  public  school  land.  By  thbs  amend- 
ment appellant  pleaded  the  various  things 
which  had  been  done  toward  the  completion 
of  bis  purchase.  The  defendant  answered 
by  plea  of  not  guilty.  The  trial  court,  after 
hearing  the  facts.  Instructed  the  Jury  to  re- 
turn a  veidlct  for  appellee;  stating  his  rea- 
sons therefor  In  the  charge. 

It  was  shown  that  in  1S87  appellant  made 
application  to  the  land  office  to  purchase  the 
section  in  question;  that  his  application  vaa 
allowed,  the  necessary  cash  payment  made, 
the  obligation  and  oath  filed,  and  thereafter 
everything  was  done  by  him  which  the  law 
required  to  perfect  his  purchase,  except  the 
fact  of  proper  occupancy,  upon  which  the 
BTldence  was  conflicting.  The  record,  how- 
ever, is  silent  as  to  whether  the  land  was 
erer  classified  and  appraised  for  sale  as  re- 
quired by  law.  In  19—  appellee  appeared  be- 
fore the  land  commissioner  and  filed  affida- 
vits to  tbe  effect  that  the  land  was  unoccu- 
pied. Notice  of  this  was  mailed  to  appellant, 
who  failing  to  appear  on  the  day  named  for 
tbe  hearing,  the  land  commissioner  canceled 
the  sale  to  appellant,  and  awarded  the  land 
to  appellee,  on  his  application  to  purchase  it 
as  a  detached  section.  Tbweafter  appellant 
filed  affidavits  as  to  bis  occupancy,  which, 
if  true,  would  have  entitled  falm  to  his  pur- 
chase receipt,  but  for  the  cancellation.  The 
commissioner  refused  to  reinstate  him, 
whereupon  this  suit  was  brought 

In  urging  the  reversal  of  tbe  Judgment,  ap- 
pellant assails  the  reasons  given  by  tbe  trial 
Judge  for  giving  tbe  peremptory  instruction. 
In  view  of  tbe  disposition  we  are  constrained 
to  make  of  this  appeal,  we  aball  not  concern 
ourselves  with  the  reasons  given  for  the 
Judgment  We  will  content  ourselves  with 
a  desijrnntlon  of  one  tenable  reason  why,  in 
the  present  state  of  the  record,  no  other  re- 
sult could  have  been  reached.  It  seems  to 
be  well  settled  that  proof  of  classification 
and  appraisement  is  a  prerequisite  to  recov- 
ery In  a  suit  of  this  sort.  Mere  aHcgatlon 
will  not  answw.  The  act  of  the  commission- 
er In  undertaking  to  make  the  sale  does  not 
establish  it  prima  fade.  Tbe  presumption 
reasonably  indulged  in  favor  of  tbe  regular- 
ity of  official  acta  Is  not  Indulged  In  aid  of 


such  sales.  The  establishment  of  that  dis- 
tinct fact  has  been  held  to  be  one  of  tbe 
easentlals  of  a  plaintlfF's  case,  so  that  no  re- 
covery can  be  had  vrtthout  it  The  follow- 
ing autborities  seem  to  settle  tbe  matter  be- 
yond question:  Martin  v.  McCarty,  74  Tex. 
134,  10  S.  W.  221;  Thompson  v.  Autry  (Tex. 
Olv.  App.)  52  S.  W.  6S1;  Anderson  v.  Walk- 
er, 70  S.  W.  1003,  0  Tex.  Ct.  Eep.  251;  Hard- 
man  V.  Crawford,  66  S.  W.  20S.  8  Tex.  Ot. 
Bep.  871;  Beeves  t.  Smith,  23  Tec  GIt.  App. 
711,  58  S.  W.  185. 

For  the  reason  given,  tbe  Judgmmt  tbe 
trial  court  is  affirmed.  Affirmed. 


OAI/r  r.  HOLDBB. 

(Court  ot  CSvIl  Appeals  ot  Tsxaa.  May  SD^ 
1003.)* 

PUBUC  WBlOHERS-8TATUTBft-GON- 

STHCCnON. 

1.  Laws  1899,  p.  204,  c.  156,  provides  for  the 
Section  of  public  weighers  to  weigh  cotton  and 
other  produce  for  hire,  and  declares  that  It  shall 
be  nniawfQi  for  any  factor,  commission  mer- 
chant, or  other  person  or  persons,  to  employ 
other  than  the  pnoHc  wdgher  to  weigh  produce. 
Seld,  that  the  expression  "any  factor,  com- 
mission merchant,  or  other  person  or  persons," 
should  be  construed  as  limited  to  persons  en- 
gaged in  similar  occupation  or  employment  as 
factors  and  commission  merchants,  and  hence 
the  statute  did  not  prohibit  a  person  engaged 
in  storing  cotton  for  customers,  but  who  did  not 
transact  business  as  a  factor  or  commlseion 
merchant,  from  weighing  same  for  his  custom- 
ers. 

Appeal  from  District  Oonrt,  Franklin  Oonn- 
ty;  J.  M.  Talbot,  Judge. 

Action  by  David  Holder  against  Ed.  F. 
Gait  to  restrain  defendant  from  weighing  cot- 
ton for  hire.  From  a  judgment  In  ftiTor  of 
plaintiff,  defendant  appeals.  Bevened. 

QUiBS,  Bates  &  King,  fbr  appellant  J.  7. 
Jones  and  B.  T.  Wilkinson,  for  appellee. 

BOOKHOUT,  J.  PlainUff,  D.  H.  Holder, 
filed  his  petition  for  writ  of  Injunction  on 
13th  day  of  September,  1002,  alleging  that  he 
was  duly  elected  and  qualified  and  acting 
public  weigher  of  Franklin  county,  Tex.,  and 
was  well  equipped  and  prepared  to  receive 
and  weigh  all  produce  presented  to  him  for 
weighing,  and  that  he  had  scales  and  a  cot- 
ton yard  conveniently  located  tn  the  town 
I  of  Mt  Vernon,  and  was  capable  of  weighing 
and  storing  all  cotton  and  other  produce  of- 
fered to  him  for  weighing;  that,  some  time 
after  plaintiff  was  elected  and  qualified,  the 
defendant,  Ed.  F.  Oalt,  opened  np  a  yard, 
and  commenced  to  weigh  cotton  and  all  oth- 
er produce  offered  to  him,  and  solicited  snch 
weighing,  and  weighed  all  cotton  and  produce 
that  he  could  get  to  weigh  for  farmers,  mer- 
chants, and  other  persons.  Plaintiff  alleged 
that  the  defendant  had  weighed  enough  cot- 
ton to  amount  to  about  $300  In  fees,  that 
plaintiff  would  have  earned,  had  not  defend- 

*Rthearlng  dsnled  July  I,  IMl 


Digitized  by  Google 


GAIiT  T.  HOLDEB. 


569 


ant  weighed  as  aforesaid;  that  the  defendant 
had  a  yard  In  said  town  of  Mt.  Vernon,  and 
received  and  stored  cotton  and  other  pro- 
duce. Plaintiff  alleged  that  the  injury  com- 
plained of  was  a  continuing  one,  and  that 
the  remedy  afforded  by  law  was  Inadequate 
to  protect  him.  Plaintiff  prayed  for  a  writ 
of  Injunction  restraining  defendant  from 
weighing  cotton  and  other  produce  for  the 
public,  for  damages,  costs  of  suit,  etc.  De- 
fendant demurred  generally  and  specially  to 
the  plaintiff's  petition,  and  pleaded  that  be 
did  not  receive  cotton  from  a  commission 
merchant,  factor,  or  other  person  In  like  busi- 
ness, and  that  be  was  doing  the  business  of  a 
warehouseman,  and  received  cotton,  and  stor- 
ed it  and  weighed  It,  but  did  not  charge  any- 
thing for  weighing;  charging  25  cents  per 
bale  for  storing  and  hauling  cotton  to  the 
depot  On  the  18th  day  of  September  the 
court  heard  the  petition  in  chambers,  and 
continued  the  writ  in  force  that  had  been 
granted  on  the  Sling  of  plalntlfTs  petition 
until  the  case  was  finally  tried,  on  the  14th 
day  of  December,  which  was  at  the  fait  term 
of  the  district  court  of  Franklin  county,  and 
upon  said  trial  the  writ  of  Injunction  was 
perpetuated,  restraining  the  defendant  from 
weighing  produce  not  his  own.  From  this 
Judgment,  defendant  appealed. 

The  trial  court  filed  conclnalons  of  fact 
as  follows:  "That  on  the  first  Tuesday  In 
November,  1900,  the  plaintifT,  David  Holder, 
was  duly  elected  to  the  ofiBce  of  public  welgh- 
et  at  Mt.  Vernon,  iu  and  for  Franklin  county, 
Texas,  and  on  the  24th  day  of  November, 
1000,  b(  qualified  In  compliance  with  law. 
and  the  ordet  of  the  commissioners'  court  of 
said  county  establishing  said  oflSce.  That  Im- 
mediately thereafter  plaintiff  fitted  up  prop- 
er scales  and  appliances,  and  a  yard  for  the 
storage  of  cotton,  for  the  purpose  of  weigh- 
ing all  cotton  and  other  produce  sold  and 
otTered  for  sale  in  said  town  of  Mt.  Vernon, 
and  has,  continuously  since  qualifying  as 
such,  performed  and  stood  ready  to  perform, 
in  person  and  by  legally  appointed  deputies 
and  assistants,  the  oflElclal  duties  of  public 
weigher  at  Mt  Vernon,  in  and  for  Franklin 
county,  Texas,  and  has  continuously  main- 
tained the  scales  and  appliances  necessary 
to  weigh  all  cotton  and  other  produce  sold 
and  offered  for  sale  at  said  town  of  Mt.  Ver- 
non, and  bas  in  every  way  complied  witb  the 
law,  and  the  order  of  said  county  commis- 
sioners' court  creating  the  office  of  public 
weigher  at  Mt.  Vernon,  In  Franklin  county, 
Texas,  and  has  continuously  since  his  quall- 
flcfltlons  as  such  been  engaged  in  the  per- 
formance of  the  duties  of  said  office,  and 
has  welgbed  a  large  amount  of  cotton,  and 
can  weigh  all  the  cotton  sold  or  offered  for 
sale  on  the  market  at,  or  shipped  from,  said 
town  of  Mt.  Vernon,  and  for  welgblng  cot- 
ton and  storing  the  same  In  his  cotton  yard 
he  charges  only  the  sum  of  twenty-five  cents 
for  each  bale,  ten  cents  of  which  is  for 
w^hlng  each  bal*— tMilance  fbr  Btonga  and 


hauling  to  depot  That  on  or  about  the  let 
day  of  December  the  defendant,  Ed.  Gait, 
was  buying  cotton  In  Mt.  Vernon,  Texas, 
and  established  scales  and  a  storage  yard  for 
weighing  and  storage  of  cotton  in  said  town, 
and  has  continuously  maintained  Ihe  same. 
That  said  defendant  upon  the  request  of  all 
parties  selling  cotton  to  him,  or  any  other 
person,  weighs  the  same,  to  ascertain  the 
weight  of  same,  but  has  not  and  does  not 
]  make  any  charge  or  deduction  for,  or  re- 
I  celve  any  fee  for,  same.    That  in  addition 
I  to  weighing  the  cotton  purchased  by  himself, 
said  defendant  has  weighed  and  continues  to 
weigh  all  cotton  offered  to  him  in  said  town 
to  be  weighed  for  himself  and  other  cotton 
buyers,  but  w^ghs  it  only  upon  request  of 
the  parties  offering  It  and  has  not  and  does 
not  make  any  charge  for  weighing  same. 
That  after  weighing  said  cotton,  be  places 
the  same  in  bis  storage  yard,  where  It  re- 
mains stored  until  he  receives  direction  to 
;  load  it  for  shipment,  and  after  keeping  said 
1  cotton  in  storage,  and  after  moving  It  from 
I  his  storage  yard  and  loading  it  for  shipment, 
he  charges  and  collects  from  whoever  the 
owner  of  the  cotton  may  be  at  the  time  a  fee 
of  twenty-five  cents  per  bale  for  the  storage, 
moving,  and  loading  of  said  cotton.  That 
said  defendant  did  not  handle  any  of  said 
cotton  on  commission,  and  Is  not  now,  nor 
has  he  ever  been,  a  factor,  commission  mer- 
chant, or  engaged  in  a  similar  occupation 
or  business.    Tliat  since  the  service  of  the 
temporary  writ  of  Injunction  he  has  refrain- 
ed from  weighing  cotton.   Both  plaintiff  and 
I  defendant  collect  twenty-five  cents  per  bale 
I  as  a  fee  from  the  owner  of  the  cotton  at  the 
'  time  said  bale  of  cotton  Is  shipped  out  from 
I  Mt  Vernon.   The  plaintiff  charges  ten  cents 
for  weighing  each  bale  of  cotton,  and  fifteen 
I  cents  for  storing  and  hauling  to  the  depot. 
I  Defendant  chaises  twenty-five  cents  for  each 
bale  of  cotton  received  and  weighed  by  him, 
for  storing  and  hauling  said  bale  of  cotton  to 
the  depot  In  the  town  of  Mt  Vernon,  and  pla- 
cing the  same  on  the  platform  for  sMpment" 

GoneluBions  of  Law. 

The  question  presented  for  our  determina- 
tion is.  did  the  court  pronounce  the  proper 
Judgment  on  these  facts?  This  depends  up- 
on the  construction  to  be  placed  upon  the 
statute  of  1890  In  reference  to  public  weigh- 
ers. See  Sess.  Laws  1899.  p.  264.  c.  165;  2 
Laws  Tex.  p.  266.  The  ori^al  act  creating 
the  office  of  public  weigher  was  passed  in 
1879.  It  was  amended  in  1883.  See  Sayles' 
ClT.  St  (Old  Ed.)  arts.  4088,  40»9b.  This  act. 
as  amended,  was  construed  by  the  Supreme 
Court  In  the  ease  of  Watts  v.  State.  61  Tex. 
187,  in  effect,  to  authorize  persons  to  engage 
in  weighing  cotton,  either  for  the  owners  or 
for  factors,  with  written  authority  from  the 
owner.  The  object  of  this  statute  was  stated 
to  be  to  protect  owners  of  produce  from 
the  fraudulent  conduct  of  their  factors  and 
agents  In  rendering  a  false  account  of  the 
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-w^l^tB  of  produce  shipped  to  them.  This 
«ourt  held  In  the  case  of  Martin  v.  Johnston, 
S3  S.  W.  306,  that  the  statute  did  not  pro- 
hibit the  owner  of  produce  from  procuring 
any  one  to  weigh  his  prodnce  when  such 
owner  1>'  present.  It  was  there  stated  that 
the  statute  sbonld  be  so  constmed  as  to  ac- 
complish this  object,  but  It  should  not  be  giv- 
en sncb  a  range  as  to  Interfere  with  the  com- 
plete dominion  of  the  owner  over  his  prop- 
erty.  The  act  of  1899  omits  the  section  of 
the  act  of  1879  which  prohibited  ail  persons 
other  than  public  weighers  from  weighing 
cotton.  It  re-enacted  In  substantially  the 
same  language  the  section  wliicb  made  It  un- 
lawful for  factors,  commission  merchnnta,  or 
other  person  or  persons,  to  employ  other  than 
a  public  weigher  to  weigh  produce.  The  ex- 
pression "any  factor,  commission  merchant, 
■or  other  person  or  persons,"  used  in  article 
4314  of  the  Statutes  of  1899  (page  266,  c.  155), 
-means  persons  engaged  In  similar  occupa- 
-tlons  or  employment  as  factors  and  commls- 
•slon  merchants.  Whitfield  v,  Terrell  Com- 
press Co.  (Tex.  CiT.  App.)  62  S.  W.  117.  The 
statute  does  provide  that  nothing  In  the  act 
sball  prevent  any  person  from  weighing  his 
own  cotton  In  person.  The  trial  court  seems 
to  have  been  of  the  opinion,  and  so  held 
•(following  the  holding  In  Davidson  v.  Sadler 
tTex.  GIv.  App.]  57  S.  W.  54),  that  the  statute 
t>f  1S99  prolil!)its  the  welghlnfc  of  cotton  by 
any  person  whomsoever,  except  tiie  public 
weigher  or  the  owner  himself.  If  this  con- 
utruciion  of  the  law  Is  sound,  the  effect  of  the 
statute  Is  to  require  one  who  brings  his  pro- 
duce to  market  to  have  it  weighed  by  the 
public  weigher,  although,  for  some  good  rea- 
son, he  may  object  to  such  official  handling 
his  property;  that  although  the  owner  be 
present,  he  cannot  merely  observe  or  superin- 
tend the  weighing  of  his  prodnce,  but  must 
himself  weigh  it.  As  we  tiave  seen,  such  was 
not  the  purpose  and  Intent  of  the  original 
statute.  Watts  v.  State,  supra;  Martin  v. 
Johnston,  supra.  If  this  Is  the  proper  oon- 
structloft  of  the  statute,  th«i  article  4314  Is 
superfluous,  for.  If  all  persons  except  public 
weighers  were  prohibited  from  weighing  pro- 
-duce  under  any  circumstances,  then  factors 
commission  merchants,  and  men  In  such  busi- 
ness, would  be  thereby  included,  and  It 
would  therefore  have  been  unnecessary  to 
have  speciflcfllly  mentioned  and  prohibited 
them.  The  statute  of  1899  does  not,  in  our 
opinion,  prohibit  any  person  from  weighing 
cotton  or  other  produce  tendered  him  to  be 
weighed,  and  does  not  prevent  any  person 
from  soliciting  such  business,  and  equipping 
and  maintaining  a  place  for  the  transaction 
of  such  business,  unless  such  person  be  a 
factor,  commission  merchant,  or  person  en- 
gnged  In  a  similar  occupation  or  bunlness. 
This  holding  Is  In  accord  with  the  holding  of 
tlie  Court  of  Civil  Appeals  for  the  First  Dis- 
trict in  the  case  of  Whitfipid  v.  Terrell  Com- 
press Co.,  supra,  in  which  case  a  writ  of  er^ 
mr  was  refused  by  the  Supreme  Court 


It  follows  that  there  ia  error  tn  the  judg- 
ment for  which  the  same  la  revereed,  and 
here  rendered  for  appellant  Bevezsed  mad 
rendered. 


ESPET  V.  BOONE  et  at 
(Colut  of  Clril  Appeals  of  Texas.  June  IS, 

1903.) 

FRAUD— IJIND  CONVEYED  BY  TRUSTBEl— AC- 
TION TO  RECOVER  VALUE— DESCRIPTION- 
SUFFICIENCY  OF  PETITION— JURISDICTION. 

1.  An  action  to  recover  damages  for  the 
fraudulent  conveyance  by  defendonts  to  an  in- 
nocent purchaser  of  property  deeded  by  plaintiff 
to  defendants  in  trust  to  secnre  a  loan  is  not 
an  actiou  to  try  title  to  land,  nor  one  in  which 
title  to  land  ib  directly  involved,  and  where 
the  couQtj'  couit  had  jurisdiction  of  the  amount 
claimeJ  it  lind  jurisdiction  of  the  action. 

2.  Plaintiff,  by  absolute  deed,  conveyed  land  to 
defendant  to  secure  a  loan,  and  sobsequeDtly  the 
latter  conveyed  the  land  to  an  innocent  pur- 
chaser without  notice.  HeM,  that  plaintiff  was 
entitled  to  maintain  an  action  against  defendant 
£(ir  the  ralne  of  the  property. 

8.  Plaintiff's  petition  la  an  action  for  dam- 
ages for  conveyance  of  land  held  In  trust  stated 
the  location  of  the  land,  and  referred  to  a  jndg- 
ment  of  the  district  court  of  a  certain  county 
for  a  full  description.  Held  that  if  the  judg- 
ment described  tlw  property,  no  farther  de- 
scription in  the  petition  was  necessary. 

Appeal  from  Wharton  County  Court;  G.  S. 
Gordon,  Judge. 

Action  by  Etta  Bspey  against  Joe  Boooe 
and  others.  Judgment  for  defendants,  aafl 
plaintiff  appeals.  Revereed. 

Brooks  &  Gllne,  for  appellant  I.  N.  and  J. 

H,  H.  Dennis,  for  app^lees. 

PLEASANTS,  J.  AppeUant  brought  this 
suit  to  recover  damages  tor  the  alleged 
wrongful  and  fraudulent  sales  by  appellees 
of  property  belonging  to  appellant  the  title 
to  which  she  had  placed  In  appellee  Lucy 
Boone  In  trust  The  petition  alleges  that 
during  December.  1901,  or  January,  1902, 
plaintiff  conveyed  to  defcodant  Lucy  Boone 
certain  lots  In  Clebume,  Tex.,  by  deed  abso- 
lute on  Its  face;  that  In  fact  such  Instmment 
was  Intended  as  a  mortgage  to  secure  a  loan 
of  560  then  made  by  defendants  to  plaintiff; 
that  defendants  took  charge  of  said  property, 
and  collected  the  rente  from  same  to  an 
amount  sufficient,  or  nearly  sufficient,  to  re- 
pay said  loan;  that  on  October  4,  1902,  de- 
fendants, in  violation  of  the  trust  repoced  in 
them,  sold  said  property  to  one  Minnie  Wil- 
liams for  a  consideration  of  $350,  of  whicb 
flOO  was  paid  in  cash  and  $250  In  notes;  that 
said  Minnie  Willlama  was  a  purchaser  In 
good  faith,  and  without  knowledge  of  the  se- 
cret trust  Ingrafted  on  said  deed;  and  that 
plaintiff  was  without  remedy  for  the  recov- 
ery of  said  land.  Defendants  filed  four  spe- 
cial exceptions  to  said  petition,  same  going  to 
the  jurisdiction  of  the  court,  which  were  all 
sustained,  and,  plaintiff  declining  to  amend, 
the  suit  was  dismissed,  and  from  the  Judg- 
ment dismissing  tame  appellant  pnaeciites 
this  appeal. 
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This  1b  not  a  suit  to  try  title  to  land,  nor 
one  In  which  title  to  land  Is  directly  Involved; 
that  issue  being  only  incidental  to  the  ques- 
tion of  the  defendants*  liability  for  the  sale 
of  tiie  property.  The  amount  claimed  In  the 
petition  being  within  the  Jarlsdlctlon  of  the 
county  court,  that  coiurt  had  Jurisdiction  of 
the  cause  of  action  set  up  in  the  petition,  and 
the  exceptions  to  the  petition  should  have 
been  overruled.  Melvln  v.  Oliancy  (Tex.  GlT. 
App.)  28  S.  W.  241. 

Appellees  contend  that  piaintlflF,  under  the 
facta  alleged  in  the  petition,  could  only  sue 
for  tbe  land,  and  is  not  entitled  to  recover  ' 
damages  for  its  conversion  by  appellees;  and  ! 
In  support  of  this  contention  cite  Willis  v.  ! 
Morris,  C8  Tex.  628, 1  S.  W.  790,  59  Am.  Bep. 
634.  Tbere  is  no  merit  in  the  contention,  and 
It  Snds  no  support  in  the  authority  cited. 
That  case  announces  the  well-established  rule 
that,  when  the  owner  of  real  estate  is  dls- 
poeaessed  by  a  trespasser,  he  cannot  abandon 
Uls  daim  to  the  property,  and  sue  for  its 
raloe,  but  must  sue  to  recover  the  property. 
It  Is  manifest  that  this  rule  has  no  applica- 
tion to  a  case  In  which  the  plaintiff  has  been 
deprived  of  his  title  to  land  by  the  wrongful 
and  fraudulent  act  of  the  defendant.  It  la 
well  settled  that  in  sa<di  case  the  person  In- 
jured may  sue  for  the  value  of  the  property 
of  which  he  has  been  deprived.  Phillips  v. 
Hemdon  (Tez.  Sup.)  14  S.  W.  857,  22  Am.  St 
Rep.  S9;  Boethe  v.  Feist  (Tex.  Sup.)  IS  S.  W. 
70S:  Id.,  19  S.  W.  398. 

The  exception  to  the  petition  <m  tbe  ground 
that  the  description  of  the  land  alleged  to 
have  been  fraudulently  conveyed  by  the  de- 
fradants  was  Insufficient  Bfaould  not  have 
been  sustained.  The  petition  states  the  loca- 
tion of  the  property,  and  refers  to  a  Judg- 
ment of  tbe  district  court  of  Wharton  county 
tot  a  full  and  accurate  description.  If,  as  al- 
lured In  the  petition,  the  Judgment  referred 
to  describes  the  property,  reference  to  said 
Judgment  was  sufflt^ont  to  ptit  tbe  defend-  | 
ants  upon  notice  of  what  property  they  were 
fdiarged  to  have  fraudulently  conveyed,  and 
it  was  not  necessary  that  the  petition  contain 
any  fnrtlm  description. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  this  cause  remanded  for  a  trial 
apon  the  merits.  Reversed  and  remanded. 


BLAKB  V.  AUSTIN  et  al.* 
(Court  oi  Cirll  Appeals  of  Texas.  Jane  19, 
1903.) 

REAL  ISTATB  BROKBRS— DIVISION   OF  OOH- 

MISSION— CONTRACT— CONSTRUCTION  OF  PK- 
TITION-OFFER   OP  PAYMENT— AD.VISSIBILI- 
TT  OP  BVlDBNCB-mSTRUCTIONS— PROPRIB-  I 
TY.  I 

1.  A  petition  by  real  estate  bn^ers  alleged 
that  they  secured  a  client  ready  to  purchase  a 
tract  of  land;  that  they  requested  defendant  to  , 
see  tbe  ovaer  and  make  the  trade  for  thcan. 
authorizing  defendant  to  ofEer  the  owner  $1.50 
lera  per  acre,  tbe  dUference  to  oonstitnte  tbe 

•SahMriag  tadsd.  I 


commission  on  tbe  transaction,  of  which  tbey 
would  allow  defendant  one-third;  tba.t  defend- 
ant assented  to  the  terms,  and  made  the  con- 
tract with  the  owner  for  their  and  his  own 
benefit,  etc.  Held,  that  tbe  petition  alleged  an 
express  contract,  by  which  defendant  agreed. 
In  consideration  of  plaintiffs*  having  procured 
a  purchaser  and  assisting  In  consummating  the 
sale,  to  pay  them  two-thirds  of  tbe  commission 
realized  by  him,  and  was  not  demurrable  on  the 
theory  that  tbe  allegation  that  tbe  services  per- 
formed by  defendant  were  at  plaintiffs'  request 
excluded  the  idea  of  liability  on  defendant's 
part  to  plaintiffs. 

2.  Where  real  estate  brokers,  suing  another 
luroker  for  their  share  of  commissions  on  a  con- 
tract, claimed  an  agreement  whereby  they  were 
to  have  two-thirds,  and  defendant  denied  this, 
and  claimed  that  no  agreement' as  to  the  appor- 
tionment of  the  commission  was  made,  evidence 
that  before  any  litigation  was  iu  prospect  be 
offered  a  certain  sum  to  plaintiffs  is  not  objec- 
tionable, as  proving  an  offer  of  compromise. 

8.  In  a  suit  by  real  estate  brokers  agaiust 
another  broker  for  their  riiare  of  ccunmissions  on 
a  transaction,  the  court  instructed  that  "plain- 
tiffs sue  tbe  defendant  on  a  verbal  contract 
wherein  it  was  agreed  between  them  that  ^aln- 
tlffs,"  etc.;  "tbat  It  was  also  understood  be- 
tween them,"  etc.;  "It  la  alleged  that  the  sale 
was  so  made  that  defendant  has  received  and 
has  in  bla  possession  the  entire  amount  of 

Elalntlff^  share.  Tbe  defendant  denies  that 
e  ever  entered  into  any  soch  contract  and 
agreement  Now,  If  you  believe  •  •  •  that 
said  parties  made  such  aCTeemeat,  *  *  * 
then  find  a  verdict  for  plalntiEre ;  but,  if  you  do 
not  believe  that  such  agreement  was  made, 
*  *  *  then  find  for  dafendant,"  'flelrf,  that 
the  instruction  was  not  objectionable  as  assum- 
ing the  existence  of  the  contract  claimed  by 
plaintiffs. 

Appeal  from  District  Court,  Matf^rda 
County;  Wells  Thompson,  Judge. 

Action  by  W.  E.  Austin  and  others  against 
3.  3.  Blake.  Judgment  for  platntlfte,  and  de- 
fendant appeals.  Afficmed. 

Brown.  Lane  ft  Ckirwaod  and  B.  F.  Hit- 
gins,  for  appelant  W.  OL  Oatpenta  and 
litam  ft  Austin,  for  appeUeet. 

PLEASANTS,  J.  Appellees,  W.  B.  Aos- 
tln,  J.  L.  ladd,  A.  P.  Owens,  and  F.  A.  Sears, 
bronght  this  suit  against  the  appellant  to  re- 
cover the  sum  of  |1,500,  alleged  to  be  due 
them  as  their  proportion  of  certain  commis- 
sions received  by  appellant  for  the  sale  of  a 
tract  of  1,600  acres  of  land  In  Matagorda 
coanty,  purchased  by  M.  D.  Chlllson  from  T. 

B.  Partaln.  Omitting  the  formal  portions 
plaintiffs'  petition  is  as  follows:  'TThat  on, 
to  wit,  about  the  10th  day  of  April,  1902, 
plaintiffs  bronght  to  Matagorda  county  a 
man  by  the  name  of  M.  D.  Chlllson,  wbo  de- 
sired to  purchase  a  large  body  of  land,  and 
plaintiffs,  at  their  own  expense  and  loss  of 
time,  hired  teams  and  conveyances,  and  show- 
ed to  him  several  differmt  tracts  of  lend  In 
said  county,  among  which  was  a  tract  of  flf- 
teen  hundred  acres  Iwlonging  to  T.  B.  Par- 
tain,  composed  partly  of  lands  out  of  the  J, 

C.  Partaln  league  and  Richard  Groves  league. 
That  said  Chilison  was  pleased  with  said 
tract  of  land,  aiid  offered  to  purchase  It  at 
tbe  price  of  914  per  acre,  and  that,  It  being 
Inconvenient  for  plalntUfs  to  visit  said  T.  E. 
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Fartaln  at  that  time,  tbey  saw  and  requested 
defendant  to  go  see  him  and  make  the  trade 
for  them;  autliorlzlDg  said  Blake  to  offer  liim 
twelve  and  ^">/ioo  dollars  per  acre  for  said 
land,  and  that.  If  be  made  a  deal  with  him  at 
said  price,  plaintiffs  would  allow  defendant, 
as  his  compensation  therefor,  fifty  cents  per 
acre;  plaintiffs  to  have  the  balance  of  the 
difference  between  twelve  and  ^'>/ioo  dollars 
and  fonrteen  dollars,  or  one  and  no/ioo  dol- 
lars per  acre.  That  said  defendant  assented 
to  said  terms,  and  did  make  and  enter  Into  a 
contract  with  said  Partain  and  said  Cbllison 
upon  such  terms,  for  plaintiffs'  and  defend- 
ant's benefit,  In  the  proportion  above  named. 
That  afterwaMs,  to  wit,  on  the  28th  day  of 
June,  1902,  said  T.  E.  Partaln,  Joined  by  his 
wife,  in  pursuance  of  said  contract,  did  con- 
vey said  1,500  acres  of  land  to  A.  A.  Plotner 
and  John  W.  Stoddard,  assignees  of  said 
Chillson,  and  at  bis  request,  by  warranty 
deed,  duly  executed  and  acknowledged  and 
delivered,  for  said  sum  of  fourteen  dollars 
per  acre,  whereby,  and  by  reason  of  which, 
plaintlffa  became  entitled  to  be  paid  one  dol- 
lar per  acre  for  l,fiOO  acres,  or  fl,500.  That 
on,  to  wit.  the  ISth  day  of  August,  1002,  in 
pursuance  of  bis  agreement  with  plaintiffs 
and  defendant,  said  T.  E.  Partaln  paid  to 
defendant,  tor  his  and  plaintiffs'  braeflt, 
said  $1.50  per  acre  for  1,600  acres  of  land, 
or  $2,250,  as  tbelr  commLssions  for  effecting 
said  sale,  whereupon  and  by  reason  of  which 
defendant  became  legally  bound  to  pay  plain- 
tiffs their  portion  thereof,  or  $1,500.  That 
plaintiffs  demanded  Bald  amount  of  defend- 
ant, but  he  refused  to  pay  same,  and  offered 
to  pay  plaintiffs  $1,105,  and,  plaintiffs  de- 
clining to  accept  said  last-named  amount  as 
their  share  and  portion  of  said  commissions, 
defendant  refused,  and  doth  still  refuse,  to 
pay  any  portion  thereof,  to  plaintiffs'  damage 
$1,600."  The  defendant  answered  by  gen- 
eral and  special  exceptions  and  general  de- 
nial, and  specially  denied  that  he  ever  made 
any  agreement  with  the  plaintiffs  as  to  divi- 
sion of  the  commission  on  the  sale  of  the 
Partaln  laud.  Tbe  trial  In  the  court  below 
by  a  Jury  resulted  In  a  verdict  and  judgment 
In  favor  of  plaintiffs  for  tbe  sum  of  $1,810. 

The  evidence  shows  that  tbe  plaintiffs  se- 
cured an  offer  from  Chillson  to  purchase  the 
land  at  $14  per  acre,  as  alleged  in  tbelr  peti- 
tion, and  that  they  Informed  defendant  of 
Chillaon's  offer,  and  requested  bim  to  see 
Partala  and  offer  him  $12.50  per  acre.  De- 
fendant induced  Fartaln  to  accept  $12.50  per 
acre  for  the  land.  Partaln  made  tbe  deed  to 
Chillson,  and  received  therefor  $14  per  acre. 
He  paid  defendant  as  commission  for  mak- 
ing the  sale  the  sum  of  $1.50  per  acre, 
amounting  to  $2,250.  A  short  time  after  the 
sale  was  made,  tbe  defendant  went  to  the 
office  of  plaintiff  Austin  for  the  purpose  of 
settling  with  plaintiffs,  and  paying  tbem  their 
interest  In  tbe  commission  on  the  sale  of  the 
land.  He  told  Austin  that  be  had  to  pay  $260 
nttompy's  fees  to  liaye  the  title  to  the  land 


cleared,  and  $35  surveytng  fees,  which  left 
$1,963  of  the  amount  received  as  commis- 
sion, of  which  amount  he  offered  to  pay 
plaintiff  one-half.  Austin  refused  to  accept 
this  amount,  and  told  defendant  that  this  was 
not  according  to  bis  contract  with  plaintiffs, 
and  that  by  tbe  terms  of  the  contract  they 
were  to  receive  two-tblrds  of  said  commission. 
Defendant  then  offered  to  pay  him  $1,165, 
which  amount  was  also  refused.  There  is  a 
coufilct  In  tbe  evidence  as  to  tbe  agreement 
for  a  division  of  tbe  commission.  Tbe  de- 
fendant testified  that  there  was  no  agree- 
ment as  to  bow  tbe  commission  should  be  di- 
vided, and,  while  be  expected  and  understood 
that  be  was  to  pay  plaintiffs  a  part  of  the 
commlsBioD,  nothing  was  said  about  how  It 
was  to  be  divided.  Tbe  plaintiff  Ladd,  who 
conducted  tbe  negotiations  with  defendant, 
testified  that  it  was  expressly  agreed  and  un- 
derstood between  tbem  that  plaintiffs  were 
to  receive  two-thirds  of  the  commission  real- 
ized from  the  sale  of  the  land  to  Chillson. 
Plaintiffs  refused  to  allow  defendant  any 
credit  for  the  amount  claimed  to  have  been 
paid  by  him  as  attorney's  and  surveying  fees, 
on  the  ground  that  defendant  was  not  au- 
thorized to  incur  such  expenses. 

Tbe  first  assignment  of  error  Is  as  follows: 
"The  court  erred  In  OTerrollng  defendant's 
general  demurrer,  because  the  petition,  ou  Its 
face,  shows  such  an  Inconsistency  as  would 
render  It  Impossible  for  plaintiffs  to  recover 
upon  proof  of  the  allegations  thereof."  Un- 
der this  assignment  It  is  urged  that  the  al- 
legation in  the  petition  that  the  services  per- 
formed by  Blake  were  at  the  request  of 
plaintiffs  excludes  the  Idea  of  liability  on 
Blake's  part  to  plaintiffs  for  any  portion  of 
the  compensation  received  by  him  for  such 
services,  and,  since  no  contract  or  privity  be- 
tween plaintiffs  and  Partaln  Is  alleged  which 
would  authorize  them  to  sue  defendant  for 
money  bad  and  received  of  Partaln  for  Oieir 
benefit,  the  petition  falls  to  state  a  cause  of 
action.  We  think  the  petition  clearly  alleges 
an  express  contract  between  plaintiffs  and 
defendant,  in  which  defendant  agreed,  in  con- 
sideration of  the  services  of  plaintiffs  in  pro- 
curing a  purchaser  and  assisting  in  consum- 
mating tbe  sale  of  the  land,  to  pay  them  two- 
thirds  of  tbe  commission  realized  by  him  from 
such  sale.  That  a  breach  of  said  contract 
by  the  defendant  would  give  a  cause  of  ac- 
tion to  plaintiffs  cannot  be  questioned.  It 
Is  wholly  immaterial  that  Pertain  bad  no 
knowledge  of  this  contract  When  he  paid 
the  commission  to  Blake,  the  latter  became 
liable  to  plaintiffs  for  their  portion  of  same 
on  his  contract  with  them,  and  not  as  the 
recipient  from  Partaln  of  money  due  by  him 
to  plaintiffs.  Tbe  general  demurrer  was  prop- 
erly overruled,  and  tbe  assignment  cannot 
be  sustained. 

The  appellant  specially  excepted  to  the  al- 
legation in  the  petition  that  defendant  had 
offered  plaintiffs  the  sum  of  $1,165,  and  also 
o!<Jrct<-d  Ai  the  tri-il  of  the  case  to  tbe  ad- 
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mlBdon  of  proof  of  sacb  offer;  the  grouad  of 
Bald  exception  and  objection  being  that  the 
offer  to  pay  the  fl,165  was  an  offer  of  com- 
promise, and  therefore  not  admissible  as  erl- 
dence  of  detoidant^s  liability.  We  do  not 
think  this  contention  Is  souud.  The  offer  of 
defendant  to  pay  the  (1,165  was  not  niade  In 
an  efljort  to  compromise,  proapectlTe  of  or 
pending  litigation.  The  defendant  admitted 
that  he  was  liable  to  plalntlffa  for  a  portion 
of  the  commlaaion,  bnt  claimed  that  there 
was  DO  agreement  aa  to  how  same  should 
be  divided.  Under  these  circnmstances,  his 
«ffer  to  pay  fl.l65  cannot  be  considered  aa 
an  offer  to  buy  his  peace,  but  was  an  ad- 
mission on  bis  part  tiiat  that  much  was  due 
plaintiffia  aa  their  part  of  the  commission. 

The  trial  court  charged  the  Jury  as  fol- 
lows: "Qentlemen  of  the  Jury:  The  plaln- 
tlflB  sue  the  defendant  on  a  verbal  contract, 
wherein  It  was  agreed  betwe«i  them  that 
plalntUb  were  to  find  a  purchaser  for  the 
lands  <1.500  acres)  belonging  to  T.  B.  Pertain, 
at  |14  per  acre;  that  defendant  agreed  to 
secure  Partalu's  consent  and  conveyance  of 
the  lands  to  the  purchaser  so  found  by  plaln- 
tifte:  that  It  was  also  understood  between 
them  that  defendant  was  to  secure  Partalu's 
agreement  to  take  the  sum  of  912.00  per  acre 
for  his  share  of  the  purchase  money,  and 
ttat  the  difference  between  $12.50  and 
914.00,  was  to  be  divided  between  the  plain- 
tiffs and  defendant,  two-thirds  to  plaintiffs 
and  <me>ttilrd  to  defendant;  that  plaintiffs* 
part  was  to  be  two^thlrds  ot  said  sum,  via., 
$l,50u,  and  defendant's  part  the  remainder, 
or  cnc^tlUrd.  It  1b  alleged  that  sale  was  so 
made.  anC  ttiat  defendant  has  received  and 
bar  In  his  possession*  the  entire  amount  of 
plnlntUFe*  share.  The  defendant  denlw  tbat 
ho  ever  entered  Into  any  such  contract  and 
agreement.  Now,  if  you  believe  from  the 
preponderance  of  the  evidence  that  aald  par- 
ties mnde  such  agreement,  and  the  land  was 
sold  as  agreed,  and  that  defendant  has  pos- 
session of  tbe  91>500.  It  being  plaintiffs'  share, 
then  find  a  verdict  tor  plaintiffs.  3ut  if  you 
do  not  believe  that  such  agreement  was  made 
between  tbe  parties,  then  find  for  defendant" 
Tbe  fourth  assignment  assails  this  chaise  on 
the  ground  that  It  is  upon  the  weight  of  tbe 
evidence,  In  that  It  tells  tbe  jury  tbat  the 
contract  between  the  plaintiffs  and  defend- 
ant provided  tbat  plaintiffs  were  to  be  paid 
two-thirds  of  the  commission  received  by  the 
defendant  from  the  sale  of  tbe  land.  We 
think  it  clear  from  the  charge  as  a  whole 
that  the  statement  therein  made  as  to  the 
terms  of  tbe  contract  sned  on  was  inteoded 
merely  as  a  statement  of  the  allegations  of 
the  petition,  made  for  tbe  purpose  of  Inform- 
ing the  jury  as  to  the  issue  to  be  determined 
by  them.  The  charge  distinctly  submits  to 
tbe  Jury  tbe  issue  as  to  what  the  agree- 
ment was,  and  they  could  not  have  under* 
stood  from  the  charge  as  a  whole  that  they 
were  to  assume  tbe  existence  of  tbe  contract 
SB  claimed  bj  the  plaintiffs,  nor  that  the  court 


Intended  to  Intimate  that,  in  his  opinion,  such 
contract  had  been  establisbed.  We  think 
the  charge  fairly  presents  to  the  Jury  the  only 
issue  raised  by  the  evidence,  and  none  of  the 
remaining  assignments,  which  complain  of 
said  charge,  and  of  tbe  refusal  of  the  court 
to  give  special  charges  requested  by  the  de- 
fendant should  be  sustained. 

There  bting  no  enoe  to  tbe  record  which 
requires  a  reversal,  the  Judgment  of  tbe  court 
below  Is  ajBOrmed.  Affirmed. 


OBANFILL  et  aL  v.  HATDBN.* 
(Court  of  Cirll  Aweals  of  Texas.   May  28, 

190».) 

UBKI^HATTBR  LIBELOUS  PER  SE-TRUTH  AS 
DEFENSE  —  REFUSAL  OF  REQUESTED  IN- 
STRUCTIONS —  SCOPE  OP  JUSTIFICATION  — 
PRIVILEGED  PUBLICATION  —  BURDEN  OF 
FROVINO  TRUTH— MALICE  AS  MOTIVE— CON- 
flPIRACy— SUFFICIENCY  OF  EVIDBNCB-JOINT 
RBSPONSIBIUTY  FOR  PUBLICATIONS. 

1.  A  challenge  to  a  preacher's  right  to  sit  as 
a  member  of  a  church  conveDtion,  which  de- 
clares that  he  has  rendered  himself  "utterly  un- 
worthy of  membership"  by  a  ceaseless  and  hurt- 
ful war  oa  the  plaus,  policies,  and  works  of  tbe 
conrentioD,  producing  discord  and  animosfty. 
resulting  in  serious  and  permanent  injury  to  its 
work;  that  he  has  "convicted  himself  of  dis- 
honorable conduct"  by  attacking  the  integrity 
of  the  secretary's  report  after  its  approval  by 
the  coarentioD,  and  by  viciously  attacking  the 
convention  and  the  character  of  the  secretary; 
that  he  Is  "unworthy  of  a  seat  In  this  conven- 
tion on  moral  grounds,"  having  assailed  the 
character  of  the  superiatendent  of  missions  and 
board  of  directors  by  falsely  accusing  them  of 
misuse  of  moneys  and  of  conspiring  to  thwart 
tbe  will  of  the  church  membership;  that  bis 
conduct  baa  been  such  as  to  convict  him  of  be- 
ing "an  iocorrigible  foe  to  the  whole  organiza- 
tion, and  •  •  •  to  render  his  connection 
with  it  a  staading  menace  to  the  life  of  the 
whole  body,  and  to  the  cause  of  religion,  moral- 
ity, and  education,  aa  represented  by  Itr*— Is  li- 
belous per  se. 

2.  In  libel,  defendants  requested  an  instruc- 
tion tbat,  if  the  matters  published  were  sab- 
Btaotially  true,  the  jury  should  find  for  the  de- 
feudantE>,  even  if  they  were  actuated  by  malice; 
the  truth  of  the  charges  being  a  complete  de- 
fense, without  regard  to  malice.  The  court  re- 
fused this,  but  directed  a  verdict  for  defendants 
if  tbe  jonr  found  the  charges  true.  The  grav- 
amen of  the  charges  was  that  plalntitF  was  mor- 
ally unworthy  of  a  seat  in  a  diurcb  convention, 
field,  that  the  refusal  of  the  special  instmctiOD 
was  not  error,  as  requiring  defendants  to  prove 
the  literal  truth  of  the  charges. 

8.  In  an  action  for  libeling  a  preacher  by  as- 
serting that  he  was  unworthy  a  seat  in  a  church 
conventioo,  because  he  bad  attacked  the  integ' 
rity  of  the  secretary's  report  after  it  had  been 
approved  by  the  convention,  thereby  convicting 
himself  of  dishonorable  conduct,  defendants  re- 
quested an  instruction  that  if  the  secretary's  re- 
port had  been  audited  by  the  board  and  passed 
on  by  the  contention  and  found  correct,  and 
plaintiff  thereafter  attacked  the  report,  the  jury 
should  find  the  charges  were  true,  whether  the 
accounts  were  in  fact  correct  or  not.  Held, 
that  as  plaintiff  was  not  guilty  of  dishonorable 
conduct  unless  the  accounts  were  actually  cor- 
rect and  he  knew  or  should  have  known  that 
Act  when  he  made  his  attack,  the  special  In- 
struction was  properly  refused. 

4.  A  libelous  statement  made  on  a  prlvll^^ 
occasion  is  presumed  to  be  untrue,  ana  the  bnr- 


•Behearlng  denied  June  n,  190S,  and  appUcodon 
for  writ  of  error  pentlina  In  Soprema  Court 
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den  of  pto\  ias  its  truth  Is  od  defendant!),  though  ' 
the  nature  of  the  oocaaiou  saves  them,  in  the 
first  instance,  from  the  imputation  of  malice;  . 
Dor  ii  the  falsity  of  the  chaises  a  part  of  plain-  , 
tiff's  case  iu  support  of  the  iisiiue  of  maUce,  that  , 
being  provable  by  other  evidence. 

5.  It  malice  enters  to  any  degree  as  a  motire 
in  the  publication  of  libelous  matter  on  a  privi- 
leged Occasion,  the  defense  of  privilege  ia  lost. 

0.  In  libel,  a  i-equested  insti  tiction  that  mere  , 

Sroof  of  ill  Till  against  plaintiff  Is  not  proof  of 
efendants  being  actoatea  by  malice,  is  properly 
refused  as  miiileading  and  an  invasion  of  the 
province  of  the  jury. 

7.  It  is  not  error  to  refuse  requested  charges, 
irhich.  though  proper  on  one  issue,  embrace  in- 
stractions  on  other  SQbjects  which  are  improper. 

8.  Members  of  a  church  convention  may  law- 
fully combine  to  exclude  by  lawful  means  aa 
elected  memb^  frnn  a  seat. 

9.  Evidence  in  an  action  for  libel  publidied, 
as  charged  hj  plaintiff,  in  nnrsuance  of  a  con- 
spiracy, examined,  and  held  to  ^ow  bucIi  con- 
Bptranr. 

10.  Where  a  conspiracy  to  publish  a  libel  is 
shown,  all  the  conspirators  are  responsible  for 
all  of  the  pnblicatioas,  though  no  one  of  them 
was  concerned  In  all. 

Appeal  from  District  Court.  Dallas  Ccma- 
ty;  Richard  Morgan,  Judge. 

Action  by  S.  A.  Hayden  against  J.  B.  Cran- 
fiU  and  others.  Judgment  for  plaintiff,  and 
detaidantB  appeal.  AfBimed. 

Henry  *  Henry,  Crane,  Greer  A  Wbartoo, 
L.  J.  Truett  R.  B.  Allen,  and  L.  C.  Ala- 
ander,  for  appellants.  Crawford  &  Craw- 
ford, D.  A.  Holman,  J.  B.  Cockrell,  and  D.  K 
Muse,  tot  api»elleak 

TEMPI.KTON,  J.  This  suit  was  brought 
by  S.  A.  Hayden  against  J.  B.  Cranfill,  J.  M. 
Carroll,  J.  B.  Gambrell,  W.  H.  Jenkins,  R.  T. 
Hanks,  L.  M.  Mays,  O.  W.  Bines,  T.  J. 
Walne,  A.  B.  Baten,  Bennett  Hatcher,  J.  0. 
Burkett,  R.  A.  Lee,  I.  B.  Kimbroogh,  L.  H.  ; 
Milllcan,  J.  B.  Riddle,  and  others,  to  recover  . 
damages  on  account  of  the  publication  of  ao 
alleged  libel.  A  Jury  trtal  resulted  In  a  ver^ 
diet  and  Judgment  In  favor  of  the  plaintiff 
against  the  defendant  named  for  $10,000 
actual  damages  and  ^,000  exemplary  dam- 
ages. There  was  no  recovery  against  the 
other  defendants. 

At  the  time  of  the  publication  complained 
of,  and  for  many  years  prior  thereto,  the 
plaintiff  was  a  Baptist  minister,  and  editor 
and  proprietor  of  the  Texas  Baptist  and  Her- 
ald, one  of  the  leading  papers  of  that  denom- 
ination. The  defendant  Cranfill  was  also  a 
Baptist  minister,  and  was  editor  and  proprie- 
tor of  the  Baptist  Standard,'  another  of  the 
leading  papers  of  the  church.  The  otiber  de- 
fendants were  prominent  members  of  the 
Baptist  Church,  several  of  them  being  preach- 
ers of  the  gospel.  Many  of  the  local  church- 
es of  the  state,  Including  those  to  which  the 
plaintiff  and  defendants  belonged,  bad  cre- 
ated a  state  organization  known  as  the  "Bap- 
tist General  Convention."  This  organization 
had  been  duly  Incorporated,  and  it  was  de- 
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clared  Is  the  constitution  of  the  body  that 
''the  object  of  this  convention  shall  be  mis- 
sionary and  educational,  the  promotion  of 
harmony  of  feeling  and  concert  of  action 
among  Baptists  and  a  system  of  operative 
measures  for  the  promotl(m  of  the  interests 
of  the  Redeemer's  Kingdom."  In  furtherance 
of  this  object  a  board  of  missions  was  estab- 
lished. About  1894  a  controversy  arose  cou- 
cemiDg  the  work  and  the  officers  of  the  board. 
The  plaintiff  complained  in  bis  paper  and 
otherwise  of  some  matters  connected  with  the 
business  of  the  board.  Some  of  the  defend- 
ants were  officers  of  the  board,  and  they  and 
their  fitettds  resented  the  criticisms  of  the 
plaintiff.  The  controversy  was  carried  Into 
the  general  convention,  and  resulted  in  the 
formation  of  hostile  factions;  the  plalntiir 
and  others  heading  one  faction,  and  the  de- 
fendants and  others  leading  the  <vpoaing  fac- 
tiim.  In  18it7  the  annual  meeting  of  the 
genual  convention  was  held  at  San  Antonia 
The  plaintiff  bad  been  elected  aa  a  moBsmger 
to  the  convention  by  certain  constituent  bod- 
ies. The  defendants  had  also  been  chosen 
as  messengers  to  the  convention,  and  were 
opposed  to  the  admission  of  plaintiff.  The 
defendant  Hanks  pr^red  a  written  chal- 
lenge to  ttie  right  of  the  plaintiff  to  a  seal 
In  the  convention,  and  the  defendant  Mays 
signed  the  same  and  presented  It  to  the  con- 
vention. The  challenge  was  based  on  the 
ground  that  the  plaintiff  was  uu worthy  of 
admission  because  of  personal  unfitness. 
The  challenge  was  sustained  by  the  conven- 
tion, and  the  plaintiff  excluded  from  partici- 
pation in  its  deliberations.  The  challenge 
was  published  In  the  minutes  of  the  coaveu- 
tlou  and  in  the  defendant  Granflll's  paper. 
The  plaintiff  tbweopon  brought  tlils  suit,  al- 
leging that  the  statements  contained  In  the 
challenge  were  false  and  libelous;  that  the 
same  were  made  and  published  mallciondy, 
and  in  furtherance  of  a  conspiiacy  to  injure 
and  destroy  the  reputation  and  Influence  of 
the  plaintiff  as  a  man,  as  a  minister  of  the 
g<»pel,  and  as  publisher  of  a  denominational 
paper.  The  defendants  pleaded  tbe  general 
Issue,  Justified  tlie  publication  on  the  gzound 
that  the  statements  made  therein  were  true, 
and  asserted  the  privilege  of  the  occasion, 
claiming  to  have  acted  in  good  faith  and 
from  a  sense  of  doty  in  making  the  publica- 
tion. 

The  issues  in  the  case  are:  (1>  Was  tlie 
publication  libelous  per  seT  Were  the 
statements  contained  In  the  pabUcatitm  true? 
(3)  Was  the  pubUcatl(m  conditionally  privi- 
leged, and.  if  so,  was  tbe  prtvHege  abused: 
that  is,  did  the  publishers  act  in  good  faith 
and  from  a  sense  of  duty,  cr  were  they 
prompted  by  malice?  <4)  Was  there  a  con- 
qiiracy,  as  alleged,  and,  if  so,  was  tlie  pub- 
lication included  in  the  pnzpose  of  tbe  con- 
spiracy? These-  lamea,  and  the  qvestioiu 
arising  thereon,  wUl  be  consldeEwl  In  tbs  <r 
dor  stated. 
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1.  Was  the  publication  libelous  per  se?  ■ 
The  plalntilTs  suit  was  brought  ou  the  theory  ^ 
that  It  was,  and  the  defeodauta,  contending 
that  it  waa  not,  Interposed  a  demurrer  to  the 
petition.  The  demurrer  was  overruled,  and 
the  Jnry  was  instructed  that  four  of  the 
paragraphs  of  the  challenge  were  libelous. 
The  said  paragraphs  read  thus: 

"First  He  [HaydenJ  has  violated  the  spirit 
and  letter  of  the  constltutioD  of  this  body, 
which  says:  The  object  of  this  convention 
Bball  be  missionary  and  educational,  the  pro- 
motion  of  harmouy  of  feeling  and  concert 
of  action  among  Baptists  and  a  system  of 
Iterative  meosores  for  the  promotion  of  the 
interests  of  the  Redeemer's  Kingdom.'  This 
fundamental  law  he  has  violated  by  a  cease- 
less and  hurtful  war  upon  the  plans,  policies, 
-work,  and  worlcers  of  this  convention;  thus 
xnisuslDg  his  privilege  as  a  member,  and.  In- 
stead of  harmony,  producing  discord,  conten- 
tion, strife,  and  animosities,  which  has  re- 
sulted in  serious  and  permanent  Injury  to 
the  work  uudertal£eD  by  the  convention,  and 
which  has  rendered  bim  utterly  unworthy  of 
membership  In  this  convention. 

'*Second.  He  Is  and  has  been  In  open  and 
notorious  opposition  to  the  convention  and  its 
mandates:  Pint  (a)  A  strong  resolution  of 
censure  and  condemuntlon  of  hla  course  In 
attacfelng  the  board  of  directors  of  the  con- 
ventiou  was  passed  at  Houston,  and  the  man- 
date was  'tiiat  be  desist  from  such  attacks 
in  the  future.'  This  mandate  he  has  held  in 
ntter  contempt  and  refused  to  obey.  He  has 
violated  It  by  open  and  notorious  attacks  up- 
on the  superintendent  of  missions  of  this 
body,  upon  Its  board  of  directors,  and  upon 
the  plans  of  work  adopted  by  this  convention. 
Second,  (b)  Because  of  hla  ceaseless  attacks 
upon  the  previous  secretary  of  this  conveu- 
tion  for  the  years  1801  and  1802,  whose  re- 
port had  been  audited  by  the  Iraard,  and 
further  passed  upon  by  the  convention  and  ! 
found  correct,  and  was  again  passed  upon  by 
this  body  at  Marsliail  and  found  correct.  Be- 
cause he  still  attacked  the  Integrity  of  said 
report,  this  body  did  again  at  Houston  re- 
view said  report,  and  found  it  correct,  and 
did  by  resolution  state  that  further  agita- 
tion of  this  matter  would  show  a  distrust  and 
an  evil  motive,  which  would  be  dishonorable 
In  the  agitator.'  Against  this  action  he  did 
not  speak  or  vote  at  the  time.  He  has,  since 
said  convention,  viciously  attacked  said  con-  1 
vention  and  the  character  of  said  secretary 
and  the  action  of  this  body  tbereon,  and  has 
by  so  dolus  convicted  blmself  of  dishonor- 
able conduct.   •    •  • 

"Fourth.  He  is  unworthy  of  a  seat  in  this 
convention  on  moral  grounds.   He  has  as- 
sailed the  public  and  private  character  of  the 
superintendent  of  mlestons  and  the  board  of  | 
directors  by  falsely  accusing  them  of  dishon- 
orable practices  In  the  use  of  mission  mon-  j 
ey.   Be  has  falsely  accused  them  of  con-  ! 
spiracf  among  themselvest  and  wttb  other  | 


brethren  and  churches,  dty  councils,  and  oth- 
ers, to  thwart  the  will  of  the  Baptists  of 
Texas.  He  is  a  breeder  of  strife  and  couten- 
tiou  among  the  brethren  and  associations. 

"Fifth.  That  said  course  of  conduct  has 
been  pursued  by  him  to  such  a  length  of  time, 
and  with  such  continuous  and  persistent  mal- 
ice and  traduction  toward  the  convention.  Its 
officers,  boards,  and  objects,  and  In  spite 
of  repeated  admonitions  and  mandates  of 
this  convention,  as'  to  convict  said  Hayden 
as  being  an  incorrigible  foe  to  the  whole  or^ 
ganlzatlun  and  work  of  the  convention,  and 
to  render  his  connection  with  It  a  standing 
menace  to  the  life  of  the  whole  body,  and  to 
the  cause  of  rellgloD,  morality,  and  education, 
as  represented  by  It." 

App^ants  complain  of  the  action  of  the 
court  in  overruling  the  demiurer  and  In  giv- 
ing the  Instructions  aforesaid.  The  conten- 
tion of  appellants  is  that  the  statements' 
in  the  challenge  that  the  plaintiff's  conduct 
"has  rendered  him  utterly  unworthy  of  mem- 
berslilp  in  the  convention";  tnat  he  "has 
convicted  himself  of  dishonorable  conduct"; 
that  he  "Is  unworthy  of  a  seat  in  this  con- 
vention on  moral  grounds";  that  his  conduct 
had  been  such  as  to  convict  him  of  "being 
an  Incorrigible  foe  to  the  whole  organization 
and  work  of  the  convention,  and  to  render 
hla  connection  vrith  It  a  standing  menace 
to  the  life  of  the  whole  body,  and  to  the 
cause  of  religion,  morality,  and  education, 
as  represented  by  It" — were  not  libelous,  for 
the  reason  that  the  same  were  merely  In- 
ference drawn  by  the  challenger  from  cer- 
tain facta  stated,  and  that  the  facts  stated 
show  that  the  said  Inferences  drawn  there- 
from by  the  challenger  were  not  intended 
by  him  to  be  understood  as  Imputing  to  the 
plaintiff  any  moral  turpitude,  or  as  reflect- 
ing upon  his  personal  character.  To  state 
the  contention  In  other  words,  it  Is  that  the 
challenge,  considered  In  Its  entirety,  shows 
that  the  charges  of  unworthlness  were  not 
Intended  to  be  understood  In  an  offensive 
sense,  and  were  not  calculated  to  Injuriously 
affect  the  reputation  or  standing  of  the  plain- 
tiff. If  we  give  to  the  language  In  which 
the  chaises  of  dishonorable  conduct  and 
moral  unJitness  were  expressed  its  ordinary 
meaning  and  slgnflcance,  there  can  be  no 
doubt  that  the  charges  were  libelous.  Town- 
shend,  SS  146,  176;  Newell,  p.  43.  Wp  find 
uoUilng  In  the  statements  preliminary  to  the 
charges  tending  to  relieve  the  charges  of 
their  defamatory  character.  Instead  of  the 
statements  giving  to  the  chaises  an  Innocent 
meaning,  the  charges  explain  the  sense  in 
which  the  statements  were  made.  The  chal- 
lenge, considered  as  a  whole,  shows  that  the 
challenger  and  bis  associates  sought  to  have 
the  plaintiff  excluded  from  the  convention 
on  the  ground  that  he  was  morally  unworthy 
to  sit  In  conference  with  his  fellow  church- 
men, and  not  simply  because  his  lnsub<»>- 
cUnation  and  crtticlsms  liad  rendered  bl» 
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an  tmdeslrable  member.  Tbe  conatructloii 
contended  for  by  appellants  Is  not  admis- 
sible, and  their  contention  cannot  be  sus- 
tained. 

2.  Were  tbe  statements  contained  In  the 
publication  true?  Appellants  do  not  com- 
plain of  the  manner  In  which  this  Issue  was 
submitted  to  tbe  Jury  In  the  main  charge, 
except  in  respect  to  the  burden  of  proof, 
but  do  complain  of  the  refusal  of  a  special 
charge  which  reads  thus:  "If  you  believe 
from  the  evidence  that  tbe  statements  made 
hi  the  paper  entitled  'A  Challenge  to  the  Right 
of  S.  A.  Hayden  to  a  Seat  in  the  Conven- 
tion' were  substantially  true,  then  you  will 
find  a  verdict  In  favor  of  all  the  defendants, 
even  if  you  believe  that  they,  or  some  of 
them,  were  actuated  by  malice  In  publish- 
ing it  The  truth  of  the  charges  Is  a  com- 
plete defense,  without  regard  to  malice."  It 
is  conceded  that  the  defendants  were  not 
required  to  prove  the  literal  truth  of  the 
charges,  but  only  that  the  same  were  true 
in  substance  and  In  fact,  and  that,  if  the 
charges  were  true,  their  defense  was  com- 
plete, without  reference  to  tbe  other  issues 
in  the  case.  We  think,  however,  that  the 
special  charge  was  rendered  unnecessary  by 
the  instructions  embraced  In  the  main  charge. 
The  court  affirmatively  directed  the  jury  to 
return  a  verdict  for  the  defendants  If  they 
found  that  the  charges  were  true.  The  on- 
ly complaint  of  appellants  in  respect  to  tbe 
refusal  of  the  special  charge  is  that,  had 
the  same  been  given.  It  would  have  re- 
lieved then  of  the  burden  of  proving  the 
literal  truth  of  the  libelous  statements.  But 
the  main  charge  did  not  impose  such  burden 
upon  them.  A  finding  that  the  statements 
contained  In  the  challenge  were  literally  true 
was  not  required.  The  gravamen  of  the 
charge  against  the  plaintiff  was  that  be  was 
morally  unworthy  of  a  seat  In  the  conven- 
tion, and  this  accusation  was  either  true  or 
untrue.  The  Issue  was  whether  the  evi- 
dence was  sufficient  to  estabUsb  the  truth 
of  tbe  accusation,  and  this  issue  was  much 
more  fully  and  perspicuously  presented  In 
the  main  charge  than  In  the  special  cliarge. 
Indeed,  tbe  special  chaise  was  evidently 
prepared  with  another  object  In  view,  and 
the  action  of  the  court  in  refusing  to  give 
the  same  cannot  be  classed  as  erroneous. 

In  this  connection  we  will  consider  the 
complaint  of  appellants  that  the  court  erred 
In  refusing  to  give  a  special  charge  to  the 
effect  that  If  the  Jury  believed  that  tbe  ac- 
counts of  the  secretary  of  the  convention 
for  1891-92  had  been  audited  by  tbe  board, 
passed  on  by  the  convention,  and  found  cor- 
rect, and  that  the  plaintiff  thereafter  at- 
tacked the  integrity  of  the  report,  then  the 
Jury  should  find  that  the  allegations  In  the 
challenge  in  reference  to  said  secretary  were 
true,  and  In  such  case  It  was  Immaterial 
whether  the  accounts  of  the  secretary  were 
la  tact  correct.  In  the  flnt  place,  this  lasue 


was  sufficiently  covered  by  the  main  charge, 
wherein  the  truth  or  falsity  of  the  state- 
ments relating  to  the  said  secretary  was  cor- 
rectly submitted  to  the  Jury.  In  the  second 
place,  tbe  special  charge  Ignored  tUe  rule 
of  law  that  the  proof  offered  In  support  of 
the  plea  of  Justification,  to  be  sufficient, 
must  be  as  broad  as  the  Ubelons  charge, 
and  that  the  justification  must  be  as  to  the 
effect,  substance,  and  Imputations  of  the  pub- 
lication. The  special  charge  was  Intended 
to  apply  to  sabdivlslon  "b"  of  tbe  second 
paragraph  of  the  challenge.  The  libelous 
imputation  derivable  from  the  statements 
made  in  said  subdivision,  as  disclosed  by 
a  specific  declaration  therein  contained,  was 
that  the  plaintiff  bad  convicted  himself  of 
dishonorable  conduct  by  attacking  a  report 
which  bad  been  approved  by  the  conven- 
tion. The  Imputation  was  not  warranted 
unless  the  plaintiff  attacked  a  report  which 
be  knew  or  ought  to  have  known  was  correct 
The  substance  of  the  issue,  therefore,  was 
whether  the  accounts  of  the  secretary  were 
correct,  and  the  plaintiff  knew  or  should 
have  known  tbe  fact  when  be  attacked  the 
report  approving  tbe  same,  not  whether  the 
accounts  had  beeu  audited  and  reported  by 
the  auditing  board  to  be  correct  The  spe- 
cial charge  declared  a  different  mle,  and 
was  properly  refused. 

The  court  instructed  the  Jury  ttiat  on  all 
the  Issues  In  the  case,  except  the  issue  as 
to  whether  the  libelous  statements  were 
true,  the  burden  of  proof  was  on  the  plain- 
tiff, and  that  on  the  excepted  issue  the  bur- 
den of  proof  was  on  the  defendants.  Ap- 
pellants contend  that  the  burden  on  all  the 
Issues  should  have  been  placed  upon  the 
plaintiff.  The  contention  la  based  on  the 
theory  that  the  publication  was  privileged, 
and  that  the  fact  destroyed  the  presumption, 
which  would  otherwise  have  obtained,  that 
tbe  libelous  charges  were  untrue.  This 
brings  us  to  tbe  third  of  the  principal  Issues 
in  the  case,  and  the  question  jnst  stated 
will  be  there  considered. 

8.  Was  tbe  publication  condltlonaily  priv- 
ileged, and,  If  so,  was  the  privilege  abused; 
that  is,  did  the  publlsbers  act  In  good  faith 
and  ttom  a  sense  of  duty,  or  were  tbey 
prompted  by  malice?  It  was  held  by  this 
court  on  a  former  appeal  of  the  case  that  tbe 
occasion  on  which  the  publication  was  made 
was  conditionally  privileged;  that  If  the 
defendants  believed  the  libelous  statements 
to  be  true,  and  published  the  same  from  a 
sense  of  duty  to  the  organization  to  which 
they  belonged,  tbe  plaintiff  could  not  recover, 
even  if  the  statements  were  untrue,  but  that 
the  defendants  could  not  avail  themselves  of 
the  privilege  of  the  occasion  if  they  were 
actuated  by  malice  in  making  the  publica- 
tion. CranflU  v.  Hayden,  55  S.  W.  805.  This 
proposition  being  settled,  the  question  Is 
whether  a  libelous  statement  made  on  a 
privileged  occasion  Is  presumed  to  be  untrue. 
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A  libelous  statement  made  on  an  occasion 
not  privileged  Is  presumed  by  law  to  be  false 
and  to  have  been  made  maliciously.  In  sucti 
case  the  burden  Is  on  the  publisher  to  show 
the  troth  of  the  statement,  and  uimn  bis 
failure  to  do  so  the  presumption  of  malice 
becomes  conclualre.  The  libelous  statement 
will  be  presumed  to  be  false  for  the  reason 
that  no  person  will  be  deemed  guilty  of  In- 
famous or  dishonorable  conduct  merely  be- 
cause a  charge  of  that  nature  has  been  pre- 
ferred against  him.  The  publication  will  be 
presumed  to  have  been  made  maUclously  for 
the  reason  that  a  defamatory  charge,  made 
gi-atuitously  and  without  necessity,  must  have 
been  induced  by  an  evil  motive.  Where, 
however,  the  circumstances  of  the  occasion 
are  siich  as  Impose  upon  the  publisher  an 
apparent  duty  to  speak,  the  presumption  of 
malice  is  removed,  and  It  will  be  assumed 
[!'.;it  the  publication  was  prompted  by  a  sense 
of  duty,  and  not  by  malice.  In  such  case,  the 
burden  Is  on  the  plaintift  to  show  malice  in 
fact,  and,  if  he  fails  to  do  so,  the  question 
as  to  whether  the  statement  was  true  Is  im- 
material. If,  however,  actual  malice  be 
shown,  the  privilege  is  destroyed,  and  the 
plaintiff  Is  entitled  to  recover,  unless  the 
truth  of  the  statement  la  established.  Actual 
malice  may  be  proved  by  showing  that  the 
publisher  knew  the  statement  to  be  false 
when  he  made  It,  but  this  Is  not  the  only 
way  of  proving  actual  malice.  It  may  be 
shown  by  proof  of  "previous  ill  feeling  or 
pergonal  hostility  between  the  parties, 
threats,  rivalry,  squabbles,  other  actions, 
former  libels  or  slanders,  and  the  like,  or 
♦  •  •  the  violence  of  defendant's  lan- 
guage, the  mode  and  extent  of  Its  publication, 
etc."  Xewell.  pp.  324,  336.  It  follows  that 
the  contention  of  appellants  that  the  plaintiff 
was  bound  to  show  that  the  charges  against 
him  were  untme.  Id  order  to  establish  actual 
malice,  cannot  be  sustained.  He  could  es- 
tablish malice  in  fact  by  evidence  of  another 
character.  Bven  when  the  plaintiff  relies 
on  tbe  falsity  of  the  statement  to  show  malice. 
It  is  not  tbe  falsity  of  the  statement,  but 
knowledge  of  its  falsity  on  the  part  of  the 
publisher,  ■  which  proves  the  existence  of 
malice.  A  libelous  statement  Is  always  pre- 
sumed to  be  false.  Newell,  p.  771.  The  pre- 
■nmptlon  in  favor  of  the  publisher  is  that 
be  believed  the  statement  to  be  true,  not 
that  it  was  true  in  fact.  Justification  must 
l>e  specially  pleaded  by  the  defendant,  and 
upon  this  issue  the  burden  Is  always  ou  him 
to  show  the  truth  of  the  libelous  statement. 
Newell,  p.  651.  There  la  no  merit  In  the  con- 
tention of  appelluuts  that  the  burden  of 
proof  on  tbe  said  Issue  should  have  been 
placed  on  the  plaintiff. 

The  next  question  Is,  did  the  publishers 
act  from  a  sense  of  duty,  or  were  they 
prompted  by  malice?  The  court  Instructed 
the  jury  that  the  occasion  was  privileged, 
and  that  "the  defendants  are  not  liable  for 
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publishing  such  matter  on  a  privileged  oc- 
casion, if  they  believed  the  libelous  state- 
ments to  be  true,  and  believed  it  to  be  their 
duty  to  give  publicity  to  said  libelous  state- 
ments on  that  occasion,  and  were  actuated 
solely  by  a  sense  of  such  duty  in  so  put>- 
llshing  said  libel;  •  •  •  but  if,  on  the 
contrary,  any  one  who  so  took  part  In  said 
publication  of  said  diallenge  was  in  fact 
prompted,  either  in  whole  or  lu  part,  by 
malice  In  so  publishing  said  challenge,  then 
as  to  him  such  occasion  was  not  a  privileged 
occasion."  Appellants  complain  of  this 
charge  on  tbe  ground  that  the  same  permit- 
ted a  verdict  for  the  defendants  only  In  the 
event  the  jury  found  that  they  wpre  actuated 
solely  by  a  sense  of  duty,  and  required  a 
verdict  for  the  plaintiff  If  the  jury  found 
that  they  were  prompted,  either  in  whole 
or  In  part,  by  malice;  their  contention  being 
that  there  was  no  liability  unless  malice  was 
the  controlling  motive  which  Influenced  them 
in  making  the  publication.  There  was  evi- 
dence tending  strongly  to  show  that  the  de- 
fendants were  actuated  partly  by  a  sense  of 
duty  and  partly  by  malice.  They  may  have 
believed  that  the  plaintifTs  conduct  had  been 
such  that  the  interests  of  the  organization 
required  his  exclusion.  They  may  also  have 
disliked  the  plaintiff  personally,  and  have  en- 
tertained a  desire  to  injure  him.  They  may, 
therefore,  in  publishing  the  libel,  have  beeu 
Influenced  In  part  by  their  wish  to  protect 
the  church,  aud  in  part  by  their  desire  to 
Injure  the  plaintiff.  If  such  was  the  case, 
can  it  be  said  that  they  were  justified  in 
making  the  publication?  We  think  not.  An 
act  cannot  be  innocent  if  malice  was  one 
of  the  motives  which  prompted  It  Where 
the  doing  of  an  act  la  influenced  by  malice, 
the  act  is  unlawful.  An  act  doue  to  the 
injury  of  another  cannot  be  excused  on  the 
ground  that  malice  but  slightly  influenced  the 
actor.  If  it  Influenced  him  at  all,  the  law 
condemns  the  act.  One  claiming  the  right  to 
Qo  an  act  injurious  to  another  must  have  a 
purpose  entirely  innocent;  his  motive  must 
be  unmixed  with  malevolence.  The  line  Is 
drawn  against  malice  when  It  appears,  not 
when  it  has  become  the  sole  or  domlnatlu;; 
influence.  It  is  true  that  malice  may  exist 
In  a  potential  state,  and  the  act  be  Justlflable. 
One  Is  not  prevented  from  doing  his  duty  In 
a  matter  which  concerns  his  enemy,  but  he 
must  act  solely  from  a  sense  of  duty.  He 
cannot  take  advantage  of  the  occasion  In 
order  to  gratify  his  desire  to  injure.  The 
application  of  these  rules  to  this  case  leads 
to  nn  approval  of  the  court's  charge.  The 
privilege  enjoyed  by  the  defendants  was  the 
right  to  perform  a  duty.  It  was  their  duty 
to  protect  the  convention  against  the  admis- 
sion of  an  unworthy  member,  but  it  was  no 
part  of  their  duty  to  Injure  the  plaintiff.  If 
they  were  moved  to  action  solely  by  a  sense 
of  duty,  no  liability  was  Incurred  on  account 
of  the  resulting  Injury,  and  the  mere  edst* 
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ence  of  a  desire  to  Injure  would  not  prevent 
them  from  acting  In  the  performance  of  duty. 
But  if  the  daslre  to  injure  had  some  influence 
In  cauBlng  them  to  act,  the  shelter  of  pdv* 
ilege  was  thrown  away,  and  the  bw  will  not 
shield  them  from  the  consequences  of  their 
act  One  may  perform  a  duty,  though  he 
inflict  Injury,  but  he  la  not  permitted  to  In- 
flict Injury  under  a  cover  of  duty.  If  malice 
entered  Into  the  motive  which  prompted  the 
pubUcation,  duty  was  more  or  less  a  mere 
pretense.  A  pretense  of  duty  affords  no  ex- 
cuse, and  cannot  be  urged  In  juatiflcation  of 
the  injury  Inflicted.  Newell,  p.  892;  Town- 
shend,  {  209;  White  t.  Nlcholls,  3  How.  266. 
11  L.  Ed.  Wl. 

Appdlants  complain  of  the  refusal  of  a 
number  of  special  charges  bearing  upon  the 
Issue  just  considered.  Some  of  the  special 
ehargea  were  to  the  eftect  that  the  defends 
ants  were  not  liable  unless  malice  was  the 
motiTe  which  controlled  them  in  naUng  the 
publicatloii.  Such  instruction  would  have 
been  In  conflict  with  the  main  charge,  which 
declared  the  law  to  be  that  the  defendanti 
were  liable  lf<mallce  entraed  Into  tba  ma- 
tive  which  prompted  the  pabUcatton.  Other 
of  the  spedal  cbaiges  were  to  the  effect  that 
"mere  proof  of  ill  will  1^  the  defendants 
against  the  plalntlfl  was  not  proof  of  th^ 
being  actuated  by  malice  in  pubUahlng  the 
challei^"  Such  instruction,  if  not  actually 
incorrect,  would  have  been  misleading  and 
an  invasion  of  the  province  of  the  Jury.  As 
stated  above,  the  existence  of  malice  would 
not  have  precluded  the  defendants  from  per^ 
forming  their  -duty,  but  proof  of  the  exist- 
ence of  malice  would  anthorlse  the  Inference 
that  they  were  actuated  by  malice  In  mak- 
ing the  pubUcation.  Proof  of  111  will  on  the 
part  of  the  defendants  towards  the  plaintiff 
tended  to  prove  that  they  were  prompted  \fy 
malice  In  pobUdiing  the  challenge,  and  it 
would  have  been  Improper  for  the  court  to 
have  withdrawn  such  testimony  from  the 
Jury,  or  to  have  attempted  to  control  Its  ef- 
fect Under  the  instructions  given  in  the 
main  charge,  the  jury  was  not  authorised  to 
flnd  for  the  plaintUF  unless  they  believed  that 
the  defendants  were  Influenced  by  malice  in 
publishing  the  libel.  The  verdict,  therefore, 
cannot  have  been  based  on  the  idea  that  the 
defendants  were  liable  if  th^  vreie  angry 
wlttt  the  plaintiff  or  bore  him  ill  will,  with- 
out regard  to  whether  they  were  actuated  by 
such  feellnga.  It  was  for  the  Jury  to  deter- 
mine what  weight  should  be  attached  to 
proof  of  the  existence  of  malice,  and  appel- 
lants have  not  been  Injured  unless  the  main 
charge  was  calculated  to  cause  undue  effect 
to  be  given  to  auch  proof.  It  la  not  even 
contended  that  such  was  the  cas^  and  no 
real  cause  of  complaint  is  shown.  The  Bp» 
dal  charges  were  calculated,  had  the  same 
been  given,  to  unduly  Impress  the  jury  with 
the  Importance  of  the  theory  of  the  defend- 
ants* and  to  mislead  the  jury  as  to  the  legal 


effect  of  the  evidence,  Uoreover,  the  spe- 
cial charges  relating  to  the  point  we  are  con- 
sidering embraced  instmctlons  on  other  sub- 
jects not  necessary  or  proper  to  be  given. 
Tbien  was  no  error  In  refusing  to  give  the 
requested  charges. 

4.  Was  there  a  conspiracy  as  alleged,  and. 
if  so,  was  the  publication  included  In  the 
purpose  of  the  conspiracy?  The  vrtiOieace 
was  sufficient  to  warrant  the  conclusion  that 
prior  to  the  meeting  ot  the  convention  there 
iras  an  nnderstondlng  between  the  defuid- 
ants  that  they  would  radeavar  to  have  the 
plaintiff  exduded  from  the  convention.  Ap- 
pellants contend-4nd  we  concur  In  the  con- 
tention—that <b»  dtfradanto  had  a  right  to 
combine  for  such  purpose.  Th^  hul  no 
right  however,  to  accomplish  their  purpose 
by  the  use  of  unlawful  means.  The  ques- 
tion la  whether  the  combination  or  under- 
■taodlog  contemplated  the  use  of  such  means. 
The  regularity  of  the  plaintiff's  credentials 
vros  never  questioned,  and  it  is  dear  tbat  lils 
light  to  a  seat  In  the  oonyentlon  vras  to  be 
challenged  on  other  grounds.  He  was  actu- 
ally dudlenged  on  the  ground  tbat  be  was 
morally  unworthy  of  membwsbin  and  the 
purpose  of  the  combination  waa  aoeompllah- 
ed  by  the  making  of  the  libelous  chafes  con- 
tained in  the  challeDg&  The  defendants  In- 
dorsed the  challenge  when  It  was  presented 
to  the  oonventlon,  and  actively  assisted  In 
having  it  sustained.  They  did  not  seek  to 
have  the  charges  modified,  w  urge  any  rea- 
sons for  the  exclusion  of  the  plaint!!^  ex- 
cept those  assigned  In  the  cballenga.  The  In- 
ference is  plain  that  the  conspiracy  contem- 
plated the  use  of  the  means  which  were  enn 
ployed.  The  state  of  feeling  between  the 
parties  rendered  a  resort  to  socb  means  not 
suiprlslng.  While  suae  of  the  defendante 
may  not  have  known  exactly  what  charges 
against  the  plaintiff  were  to  be  lucoTporated 
Into  the  challenge,  the  evidence  authorized  a 
finding  tbat  they  all  knew  the  nature  of  the 
charges  which  were  to  form  the  basis  of  the 
challenge.  The  exclusion  of  the  plaintiff 
was  advocated  the  faction  to  whldi  the 
defmdants  belonged  kt  the  annual  meeting 
of  the  convention  held  the  year  previous,  up- 
on substantially  similar  grounds.  The  char^ 
ges  against  the  plaintiff  had  been  widely  dls- 
cumed,  and  the  defendante  were  thoroughly 
famllhir  with  the  nature  of  the  same  when 
the  conspiracy  was  entered  into.  Th^ 
knew  that  any  ^allenge  which  might  be 
made  would  be  published  by  being  read  in 
the  convention.  In  vtew  of  Qiese  foots,  we 
cannot  say  that  the  evidence  was  not  suffi- 
cient to  establish  the  consplnu^  alleged, 

W.  R.  Maxwell  was  one  of  the  oi^lnal  de- 
fendants, and  died  beforo  the  trlaL  He  wis 
a  messenger  to  the  convention,  and  largely 
dlrected  the  fight  which  resulted  In  the  ex- 
clusion of  the  plaintiff.  If  there  was  a  con- 
spiracy, be  was  a  party  to  it  On  bis  way 
to  the  oonventlon  he  stated  that  they  wonU 
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ke«p  the  ptalntlflF  out  of  tbe  coDTentlon,  and, 
wben  asked  how  that  could  be  done  If  he 
had  the  proper  credentials,  said  that,  If  the 
credentials  could  not  be  questioned,  the  com- 
mittee on  credentials  would  bold  up  their  re- 
port until  near  the  close  of  the  conrentlon, 
when  the  buiIneBs  of  the  convention  was 
about  over.  Objection  was  made  by  the  de- 
fendants to  the  admission  of  this  evidence 
on  the  ground  that  the  statement  was  hear^ 
say,  tbe  objection  being  based  on  the  theory 
that  the  evidence  In  the  case  was  not  auffl- 
cient  to  establish  a  conspiracy.  We  have 
seen  above  that  this  theory  of  the  defendants 
1b  not  supported  by  tbe  record,  and  it  follows 
that  tbe  objection  was  not  well  taken.  We 
will  state  in  thU  connection  that  the  plan 
outlined  by  Maxwell  in  bis  said  statement 
was  that  which  was  punned  at  the  wavmr 
tlon. 

Tbe  challenge  was  published  by  being  read 
In  the  convention.  It  was  also  published  in 
the  minutes  of  tbe  convention  and  In  the 
defendant  Cranflll's  paper.  All  of  these  pub- 
lications were  complained  of  by  the  plain- 
tiff In  his  petition.  Borne  of  the  defendants 
were  directly  concerned  In  the  first  publica- 
tion, otters  In  the  second,  and  still  others 
in  tbe  third.  No  one  of  them,  however,  was 
concerned  In  all  of  tbe  publications,  unless 
there  was  a  conspiracy  as  alleged  in  the  pe- 
tition. Buch  conspiracy  having  been  shown, 
all  of  tbe  defendants  were  responsible  for 
all  of  the  publications.  The  evidence  war- 
rants the  conclusion  that  all  of  tbe  defend- 
ants anticipated  that  all  of  said  publica- 
tions would  be  made,  and  that  they  were  In- 
strumental in  having  the  same  made.  The 
charge  of  the  court  submitted  tbe  Issue  of 
conspiracy  or  no  conspiracy  to  the  Jury,  and 
fully  protected  each  of  the  defendantt 
against  liability  for  any  publication  for  which 
he  was  not  responsible.  There  is  no  merit 
In  tbe  contention  of  appellants  that  they 
ought  not  to  be  held  Jointly  liable  for  the 
several  publications. 

In  view  of  the  conflicting  evidence  In  the 
case,  it  may  be  that  the  Jury  would  have 
been  warranted  In  flnding  a  verdict  different 
from  that  which  was  returned.  It  is  clear, 
however,  that  tbe  evidence  authorized  a  ver^ 
diet  In  favor  of  plalntiCT,  and  the  findings  of 
the  Jury  must  be  approved.  Every  Issue  rais- 
ed by  tbe  pleadings  and  evidence  was  fully 
covered  by  the  charge  which  was  given  to 
the  Jury.  That  tbe  various  phases  of  tlie  case 
were  fairly  submitted  Is  shown  by  the  few 
complaints  made  of  the  charge  by  appel- 
lants. The  trial  Judge  deserves  to  be  com- 
mended for  having  so  skillfully  guarded  ev- 
ery right  of  eacb  of  the  defendants  as  to  pre- 
clude the  possibility  of  injury  to  any  of 
tbem. 

Tbe  assignments  not  dlscuBsed  have  been 
considered  and  found  to  be  without  merit. 
Xo  reversible  error  is  disclosed  by  the  rec- 
ord, and  the  Judgment  will  therefore  be  af- 
firmed. Afinued. 


MISSOURI.  K.  &  T.  ET.  CO.  OF  TEXAS 
et  aL  V.  OWENS.* 
(C!ourt  of  Civil  Appeals  of  Texas.  June  13, 1908.) 

BAILR0ADS-TRACK3    IK    CITT  8TREDT8— PS- 

DESTBIANS-INJURIES— USB  OP  TRACKS  BT 
DIFFERENT  RAILROAD— LIABILITY  OP  OWN- 
ER-CONTRIBUTORY NBGUGENCK-BVIDENCB 
—  PENAL  ORDINANCES  —  SPEED  —  REGULA- 
TIONS—TRAIN RULES— REQUESTED  INSTRUC- 
TION 8— RBFU  SAL. 

1,  Where,  in  an  action  for  injuries  to  plain- 
tiff by  beinsT  struck  by  a  railroad  train,  it  wis 
contended  that  tbe  train  was  ruanlng  at  a  speed 
prohibited  by  a  city  ordinauce,  do  objection  was 
made  to  the  introduction  of  a  book  of  ordinan- 
ces of  tbe  city  containing  the  ordinance  in  qnes- 
tioB,  a  subseguent  objection  m  appeal  tliat  it 
did  not  appear  that  the  ordinauce  was  in  tonm 
at  the  date  of  the  accident,  could  not  he  sua- 
talned. 

2.  Under  Bp.  Acts  22d  L^.  1^1,  1?^  S8,  H 
164,  172,  incorporating  the  city  of  Demson,  and 
providing  that  the  act  shall  be  deemed  a  public 
act,  of  which  judicial  notice  shall  be  taken,  and 
that  ordinances  of  the  city,  when  printed  and 
publiEhed  by  authority  of  the  city  council,  shall 
be  admitted  and  received  in  evidence  without 
further  proof,  an  ordinance  book  of  the  ci^, 
admitted  to  be  authentic,  coDtaining  an  ordi- 
nance alleged  to  have  been  violated  by  defend- 
ant, was  admissible  without  proof  of  the  date 
of  the  passage  of  the  ordiaance. 

8.  The  violation  of  a  city  ordinance  published 
pursuant  to  legislative  authority,  regulating  the 
speed  of  raili-oad  trains  within  the  city  limits, 
is  negligence  per  se,  and,  if  such  negligence  is 
the  proximate  cause  of  an  injury,  may  form 
the  baBia  for  the  recovery  of  civil  damages. 

4.  Where  a  city  charter  expressly  authorized 
its  city  eonncll  to  regulate  tbe  speed  and  use  of 
locomotives  within  Oie  city,  and  an  ordinance 
was  pa^ed  prohibiting  any  person  from  running 
any  engine  or  car  at  a  greater  rate  of  speea 
than  six  mfles  an  hour  within  the  city,  such 
ordinance  was  binding  on  the  railway  e<nnpantes 
as  well  as  the  persons  operating  their  engines 
and  trains. 

5.  Wiiere  there  was  no  issue  raised  by  tbe 
eridence,  in  an  action  for  injuries  by  plaintifTs 
being  sti'Ui'k  by  a  railroad  train,  as  to  tbe  fact 
that  the  eogine  was  owned  by  the  M.  Ky.  Co. 
at  the  time  of  the  accident,  and  was  being  op- 
erated by  its  employes  over  the  tracks  of  an- 
other railway  company,  it  was  not  error  for  the 
coiirt  to  assume  such  propositions  in  its'  charge 
as  settled  by  the  undisputed  evidence. 

6.  Wliere  there  was  no  statutory  authority 
for  a  lease  of  the  railroad  tracks  of  one  com- 
pany to  another,  the  company  owning  the  tracks 
was  liable  for  injuries  sustained  through  the 
negligence  of  the  employes  of  the  other  com- 
pany iu  operating  its  trains  over  such  tracks. 

7.  In  an  action  for  injuries  to  a  pedestrian 
while  walking  along  a  railway  track  laid  ia  a 
city  street  in  a  collision  with  a  railway  train 
approaching  him  from  the  rear,  evidence  held 
Inaufllcient  to  establish  that  plaintiOf  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 

8.  Where,  in  an  action  for  injuries  to  a  per- 
son walking  along  a  railway  track,  an  expert 
witness  had  testified  as  to  the  construction  of 
certain  roles  and  bulletins  of  the  defendant  of- 
fered, in  evideuce,  one  of  which  provided  that 
whenever  the  word  "train"  was  used  it  should 
he  understood  to  Include  an  engine  in  service 
with  or  without  cars,  equipped  with  signals,  as 
provided  In  rules  33  end  31,  which  was  contrary 
to  the  evidence  of  the  witness.  It  was  competent 
for  plaintiff  to  introduce  rule  33,  requiring 
trains  to  display  certain  green  flags  and  green 
lights,  etc.,  as  bearing  on  the  Qnalifleatioiia  oC 
the  witness  as  an  expert,  thou^  it  was  not 


Y  B.  See  RKllroitds,  vol.  41,  Ceat  Dig.  |  8« 
•Application  lor  writ  of  error  pwadlns  In  Bnprw 
CourL 
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claimed  that  the  train  which  strack  plaintlfl  did 
not  display  the  signala  called  for  Iq  the  role. 

9.  Where,  iu  an  action  for  injuries  hy  plain- 
tiffs being  struck  by  a  railroad  train  while 
walking  along  the  track,  the  court  bad  fully  in- 
structed as  to  the  degree  of  care  required  of 
plaintiff  and  of  defendant*,  the  refusal  of  a  re* 
quested  charge  on  such  sabject  was  not  error. 

10.  A  requested  cbar^e  that  the  degree  of  care 
required  of  one  entering  the  railroad  tracks  of 
defendant  to  discover  aud  avoid  injury  team  an 
approaching  engine  was  as  great  as  that  which 
devolved  on  defendant's  employes  to  discover 
and  avoid  injuring  plaintiff,  and,  If  the  jnry 
believed  that  if  plaintiff  bad  exercised  as  high 
a  degree  of  care  to  guard  against  injury  as  de- 
fendant's employes  should  have  observed  to 
avoid  injuriofc  plaintiff,  plaiDtiff  wotUd  not 
have  been  injured,  he  could  not  recoTer,  was 
properly  refused  as  argumentatiT«^ 

Appeal  from  District  Oonrt,  OnyMn  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  J.  W.  Owens  against  tbe  Mta- 
souri,  Kansas  &  Texas  Railway  Company  of 
Texas  and  others.  From  a  Judgment  In  fa- 
ror  of  plaintiff,  defmdants  appeal.  Affirm- 
ed. 

T.  B.  HlUer  and  Head  &  Dlllard,  for  ap- 
pellanta.  Wolfe,  Hare  &  Semple,  for  appel- 
lee. 

BOOKHOUT,  J.  On  January  20,  1902,  ap- 
pellee, J.  W.  Owens,  instituted  this  suit 
against  appellants,  Missouri,  Kansas  &  Tex- 
as Railway  CJompany  of  Texas  and  the  Mis- 
souri. Kansas  &  Texas  Railway  Company, 
to  recover  damages  in  the  sum  of  $51,000 
for  personal  injuries  alleged  to  have  been 
sustained  by  taia  being  run  over  by  a  loco- 
motive at  Myrick  avenne.  In  tbe  city  of 
Denlson,  on  the  4tb  day  of  the  same  month 
In  which  the  suit  was  instituted  as  afore- 
said. A  trial  before  a  jury  on  the  2Stb  day 
of  October,  1902,  resulted  in  a  verdict  and 
judgment  against  both  defendants  for  tbe 
sum  of  $20,000,  to  rererae  which  tlilB  appeal 
is  prosecuted. 

Condiudoiu  of  Fact 

On  the  4tb  day  of  January,  1902,  appellee, 
who  resides  in  tbe  dty  of  Denlson,  was  in 
tbe  employ  of  tbe  Missouri,  Kansas  &  Texas 
Railway  Company  as  locomotive  fireman. 
He  left  bis  residence,  whlcta  fronts  on  Nel- 
son street,  to  go  to  the  tlnshop  of  the  Mis- 
sour),  Kansas  &  Texas  Railway  Company  of 
Texas  to  bare  his  torch  repaired.  There  are 
two  railroad  tracks  laid  In  Nelson  street,  one 
being  iu  tbe  center  of  tbe  street,  and  the 
other  south  thereof;  there  being  nine  feet 
between  the  tracks.  These  tracks  are  owned 
by  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas.  Nelson  street  is  a  pnb- 
lic  street,  and  Is  75  feet  wide,  and  runs  near- 
ly east  and  west  After  appellee  bad  walk- 
ed about  2  blocks  from  bis  residence  east  on 
Nelson  street,  and  at  a  point  133  feet  west  of 
Myrick  avenue,  be  stopped,  and  looked  back 
for  trains.  He  bad  a  clear  view  of  tbe  track 
for  over  807  feet  He  saw  no  train,  and 
contiaiied  bis  walking.  Just  as  be  reached 


Myrick  avenue,  which  crosses  Nelson  street 
at  right  angles,  and  Is  also  a  public  street, 
be  beard  a  passenger  train  approaching  from 
the  east  on  the  north  track.  He  turnedL, 
while  this  train  was  passing  him,  to  cross 
tbe  south  track  to  go  to  the  yards  of  tbe 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Teus,  where  tbe  tinsbop  was  locat- 
ed. After  getting  on  this  track,  be  beard  and 
saw  a  train  approaching  him  from  the  west, 
and  only  about  18  or  20  feet  from  blm.  He 
attempted  to  step  back  off  the  track,  but  be- 
fore be  could  do  so  he  was  struck  by  the 
tender  of  said  train,  and  knocked  down,  and 
seriously  and  permanentiy  Injured.  This 
train  was  composed  of  an  engine  and  tender, 
which  were  backing— tbe  tender  being  in 
front— and  tbe  engine  was  pulling  a  caboose. 
Tbe  train  was  running  20  miles  per  hour,  and 
tbe  engine  bell  was  not  being  rung,  and  there 
was  no  lookout  on  the  train  to  discover  persons 
who  might  be  walking  on  tbe  track  or  attempt- 
ing to  cross  the  same.  Tbe  ordinances  of 
the  dty  of  Denison  make  It  unlawful  to  op- 
erate locomotives  and  trains  in  the  city  at  a 
greater  rate  of  speed  than  six  miles  an  boar, 
and  to  run  or  operate  the  same  across  a  pub- 
lic stroet  without  ringing  a  bell  attacbed 
thereto.  The  train  which  struck  plaintiff 
was  owned  by  tbe  Missouri,  Kansas  &  Tex- 
as Railway  Company,  and  was  being  opmit- 
ed  by  tbe  employfis  of  that  coin[>any.  We 
find  that  tbe  appellants,  and  each  of  them, 
were  guilty  of  n^Ugence  In  operating  the 
said  train  and  in  permitting  tbe  same  to  be 
operated  at  an  unusual  and  unlawful  rate  of 
speed  in  tbe  city  of  Denlson,  and  In  failing 
to  ring  the  bell  or  keep  a  lookout  on  said 
train,  and  In  operating  tbe  same  in  violation 
of  tbe  ordinances  of  the  city  and  the  roles 
of  the  appellants,  and  that  such  negligence 
was  the  proximate  cause  of  the  injury  to 
appellee,  and  that  by  reason  thereof  appel- 
lee has  sustained  damages  in  tbe  amount 
found  by  tbe  Jury.  We  find  tbe  appeDee  waa 
not  guilty  of  contributory  n^Ugence.  Ad- 
ditional tacts  appear  In  tl>e  opinioiL 

Opinion. 

Tbe  appellants  challenge  the  correctness  of 
the  following  part  of  the  court's  general 
charge:  "Tbe  undisputed  evidence  In  this 
case  shows  that  at  the  time  the  plaintiff  al- 
leges he  was  injured,  to  wit  on  the  4tb  day 
of  January,  A,  D.  1902,  certain  ordinances 
of  the  city  of  Denlson  wece  in  force,  the 
same  being  as  follows: 

"  'Art.  306.  That  any  person  who  shall  in 
this  city  run  or  cause  to  be  run  any  railway 
engine  or  car  at  a  speed  greater  tliaa  at  the 
rate  of  six  miles  per  hour  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  not  less  thAn  two 
dollars  nor  more  than  fifty  dollars, 

"  'Art  307.  That  any  person  who  shall  In 
this  dty  conduct,  mn  or  cause  to  be  run  any 
railway  engine  or  locomotlTe  without  ring- 
ing a  bell  attached  thereto  befox*  starting. 
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or  Delect  to  ring  the  bell  all  the  time  said 
engine  1b  In  motion,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conrictloD  tiiweof 
shall  be  fined  not  leas  than  two  nor  more 
than  fifty  dollars.' " 

The  contention  Is  that  there  Is  no  eTldence 
of  the  date  of  the  passage  of  either  of  these 
ordinances,  or  that  said  ordinances  were  pass- 
ed before  or  were  In  force  at  the  date  plaln- 
tlff  was  Injured,  and  that  It  was  error  for  the 
court  to  charge  the  Jury  that  the  undlBpnted 
evidence  shows  that  said  ordinances  of  the 
city  of  Denison  were  in  force  at  the  time 
plaintiff  alleges  he  was  Injured.  Appellee 
was  hurt  on  January  4,  1902.   His  original 
^titlou  was  filed  on  January  20,  1902.  Aft- 
er setting  out  these  ordinances  appellee  al- 
leged "that  said  ordinances  were  in  force  In  ; 
said  Denison,  Texas,  at  the  time  the  plain-  1 
tiff  was  injured."  No  such  objection  to  the  ; 
court's  charge  as  that  presented  In  appel-  ; 
lants'  brief  was  made  In  the  motion  for  a  | 
new  trial.   J.  D.  Toaknm  testified:   "I  live  ; 
In  Denison,  and  have  lived  there  for  twenty  j 
four  years.   Have  been  mayor  thereof,  a  ! 
membei  of  the  city  council,  and  now  secre-  ' 
tary  of  said  city.   •   •   •   The  book  I  bare  1 
in  my  bands  is  tbe  ordinance  book  of  the  i 
of  Denison,  which  la  a  record  of  my  of-  ; 
flee.   It  contains  tbe  following  ordinances  I 
[the  ordluances  Introduced  by  plaintiff],  and  • 
which  are  also  contained  lo  a  printed  book  of  ^ 
ordhaancee  pnblistied  by  authority  of  the  city 
council  of  said  <dty."  The  witness  then  read 
from  nie  book  tbe  ordinances  above  set  out 
We  think  it  evident  that  the  book  of  ordi- 
nances ill  the  bands  of  the  witness  at  the 
time  be  was  testifying  showed  the  date  of 
their  passage.   Nc  objection  was  made  to 
thtir  admissibility.  As  the  undisputed  evi- 
dence showed  tbe  authenticity  of  the  ordi- 
nance book,  the  failure  of  counsel  for  de- 
fendant to  raise  any  question  as  to  the  date 
of  tbe  passage  of  the  ordinances,  or  as  to 
their  competency,  justifies  tbe  Inference  that 
they  were  In  force  at  the  date  of  the  accident 
A.,  T.  &  B.  F.  Ry.  v.  Feehan  (lU.)  36  N.  R 
1038;  M.,  K.  &  T.  Ry.  Oo.  v.  Dilworth  (Tex. 
Sup.)  67  8.  W.  88;  Boyd  v.  Ghent  (Tex.  Sup.) 
64  S.  W,  929;  Chappell  v.  Ferrell  (Tex.  Civ. 
App.)  64  S,  W.  1072;  BUss  v.  Sickles  (N.  Y.) 
36  N.  B.  1064;  Sanger  v.  Frele  Bros.  (Wis.) 
41  N.  W.  436.   Again,  an  examination  of 
tbe  record  falls  to  show  that  there  was  any 
contention  in  the  court  below  that  the  ordi- 
nances were  not  In  force  at  the  time  of  the 
accident   Gallagher  v.  Bell  (Iowa)  47  N.  W. 
897:  Roulo  V.  Valcour,  58  N.  H.  347;  Jones 
V.  McGulrk,  99  Am.  Dec.  558.   No  motion 
was  made  during  the  trial  to  exclude  the  or- 
dinances, nor  were  there  any  Instructions 
asked  concerning  the  same,  nor  did  defend- 
ants complain  In  their  respective  motions 
for  new  trial  that  the  evidence  did  not  war- 
rant tbe  verdict  in  this  respect.   It  is  held 
that  objections  to  the  Introduction  of  evi- 
dence not  made  when  the  evidence  la  offered 
will  .not  be  considered  on  appeal.  Watsmi 


V.  Blymer,  66  Tex.  661,  2  S.  W.  853;  Plereou 
V.  Tom,  10  Tex.  145;  LnfUn  t.  Qalveston. 
73  Tex.  343,  11  S.  W.  340.  By  the  terms  of 
the  act  Incorporating  the  city  of  Denison  tt  li 
provided  that  said  act  "shall  be  deemed  a 
public  act,  and  Judicial  notice  shall  be  taken 
thereof  in  all  courts  and  places  without  tbe 
same  having  been  read  in  evidence";  and, 
further,  that  the  cH-dlnances  of  said  dty, 
when  printed  and  published  by  authority  of 
the  city  council,  shall  be  admitted  and  re- 
ceived in  evidence  in  all  courts  and  places 
without  any  further  proof  wliatever,"  Sp. 
Acts  22d  Leg.  1891,  p.  58,  M  164,  172.  We 
conclude  that  the  contention  of  appellant 
that  there  was  error  In  the  charge  is  not  ten- 
able. 

2.  Appellants  contend  that  because  the  or- 
dinances  set  out  in  the  above  charge  only 
make  one  guilty  of  a  violation  thereof  subject 
to  a  flue,  and  do  not  undertake  to  regulate 
the  civil  rights  of  the  parties  growing  out  of 
their  breach,  It  was  error  for  the  court  to 
charge  tbe  jury  that  a  ftillure  to  comply 
therewith  wonld  be  negligence  on  the  part  of 
the  defendant;  for  which  It  would  be  liable 
in  damages  for  the  injurtes  sustained  there- 
by.  This  contention  is  untenable.  We  have 
heretofore  held  that  a  violation  of  a  penal 
ordinance  passed  pursuant  to  a  legislative 
grant  of  express  authority  is  negligence  per 
se,  and.  If  such  negligence  Is  the  proximate 
cause  of  tbe  Injury,  it  becomes  actionable. 
Railway  v.  Holt  (Tex.  Olv.  App.)  70  S.  W. 
691,  and  authorities  there  cited.  These  ordi- 
nances applied  to  and  were  binding  on  tbe 
railway  companies  as  well  as  those  operat- 
ing their  engines  and  trains.  The  charter  of 
the  dty  of  Denison  expressly  authorized  the 
dty  council  "to  regulate  the  speed  and  use 
of  engines  and  locomotives  within  the  dty." 
Sp.  Laws  22d  Leg.  1891,  p.  46,  f  106;  also 
sectioD  107. 

8.  The  following  clause  of  the  court's 
charge  is  assigned  as  error:  *1t  you  believe 
from  the  evidence  that  plaintiff  was  an  em- 
ploy6  of  the  defendant  Missouri,  Kansas  & 
Texas  Railway  Company,  as  alleged  in  his 
petition,  and  that  while  en  route  from  his 
residence  to  the  tlnshop  of  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  in 
the  dty  of  Denison  for  the  purpose  of  hav- 
ing his  torch  repaired,  at  a  point  at  or  near 
the  place  where  Nelson  street  and  the  rail- 
road tracks  cross  Myrlck  avenue  in  the  said 
city  of  Denison  plaintiff  started  to  cross  one 
of  said  tracks,  and  was  struck  and  Injured 
by  the  tender  of  an  engine  then  and  there 
being  operated  and  run  along  and  over  said 
track;  and  If  you  believe  from  the  evidence 
ttiat  tbe  employ^  or  employes  in  charge  of 
the  engine  at  the  time  did  or  omitted  to  do 
any  one  or  more  of  the  following  acts  or 
things  as  charged  In  plaintiff's  petition, 
namely,  If  at  the  time  they  were  running 
said  engine  at  a  greater  rate  of  speed  than 
six  miles  an  hour,  or  if  they  failed  to  ring  the 
bell  on  said  engine  as  reqnira^  by  said  ordt* 
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nance  of  said  dtj  of  Denlson,  or  it  they 
did  not  keep  snch  lookout  to  dlBCOTW  per- 
sons on  tbe  track  at  said  point  as  an  ordi- 
narily prudent  person  would  bare  done  unAee 
like  drcnmstancM,  or  If  they  did  not  slve 
sucli  slgnsla  or  warning  on  approaching  the 
place  oi  tbe  accident  as  an  ordinarily  prudent 
person  would  hare  given  under  similar  cir- 
cumstances; and  If  you  further  so  believe 
that  such  acts  or  omissions  which  you  find 
have  been  so  done  or  omitted  by  such  em- 
ployte  was  or  were  the  proximate  cause  of 
the  plaintiff's  Injuries,  and  that  such  em- 
ployes were  guilty  of  Diligence  as  negli- 
gence has  been  bw^before  defined  In  doing 
or  omitting  to  do  any  of  the  said  acts  or 
things  which  yon  find  to  have  caused  plain- 
tiff's Injuries;  and  If  you  find  that  plaintiff 
was  not  himself  gnllty  of  contributory  neitt- 
gence  proximat^y  causing  or  contributlnc  to 
cause  bis  hijurlee— then  you  will  return  a 
verdict  for  plaintiff."  The  charge  Is  criticis- 
ed In  tbat,  as  appellant  contends,  it  antboi^ 
iHS  a  recovery  against  the  defmdant  without 
requiring  a  finding  tbat  the  engine  which 
sansed  the  injury  wn  being  operated  by  it, 
or  by  any  one  for  wboee  acts  it  was  respon- 
sible, or  by  either  of  the  defendants  1b  this 
suit,  and  also  It  submits  grounds  of  netf  I- 
gmce  not  aothorteed  by  tbe  pleadings,  in  tiiat 
there  was  no  allegation  either  that  the  em- 
pI<^C8  fiperating  tbe  engine  did  not  keep  snch 
lookout  to  discover  persons  an  tbe  track  as 
an  ordinarily  prudent  person  would  have 
done  under  like  ctrciunstanees,  nor  vras  there 
any  allegation  that  sudi  employte  did  not 
give  such  signals  or  warning  on  approaching 
the  place  of  the  accident  as  an  OTdlnarlly 
prudent  person  would  have  glvoi  under  simi- 
lar circumstances;  and,  further,  that  It  snb- 
mlts  grounds  of  negligence  not  anthorlEed  by 
the  evidence.  The  tracks  of  tiie  Mlssmiri, 
Kansas  &  Texas  BaOway  Company  do  not 
extend  south  of  Bed  River.  The  tracks  of 
the  Missouri.  Kansas  &  Texas  Railway  Oom- 
pany  of  Texas  begin  at  Red  River,  and  ex- 
tend south  through  Bay  Station  and  Denlson. 
Tbe  Missouri,  Kansas  ft  Texas  Ballway  Com- 
pany uses  the  tracks  of  the  Missouri,  Kansas 
&  Texas  Ballway  Company  of  Toas  from 
Bed  River  south  under  some  arrangement 
between  the  two  companies.  In  order  to  get 
into  Denlson.  There  are  double  trades  in 
Nelson  street,  which  street  runs  about  east 
and  west  from  Ray  Station  to  Denlson.  Bn- 
gines  and  trains  going  from  Denlson  to  Ray 
use  the  north  track,  and  In  coming  from 
Ray  to  Denlson  they  use  the  south  tradt 
The  undisputed  evidence  shows  tbat  the  en- 
gine by  which  plaintiff  was  Injured  was  own- 
ed by  the  Missouri,  Kansas  ft  T«as  Railway 
Company,  and  at  tbe  time  of  the  accident 
was  being  operated  by  employte  of  tbat  com- 
pany over  the  tracks  of  tbe  Missouri,  Kansas 
&  Texas  Hallway  Company  of  Texas.  There 
was  no  Issue  raised  by  the  evidence  on  these 
two  propositions,  and  It  was  not  error  tor  the 
court  to  assume  tbe  same  In  its  charge,  they 


being  conclusively  settieA  by  the  undilut- 
ed evidence.  Tbe  contention  that  the  alle- 
gatiens  contained  In  the  petitkm  were  not 
snflBclent  to  authorize  tbe  submtosion  of  tbe 
Issue  of  negligence  on  the  part  of  the  on- 
ployte  operating  the  engine  in  failing  to 
ke^  such  lookout  to  discover  persons  on  tbe 
track  u  an  ordinarily  prudent  perstm  would 
have  done  under  like  drcumstances  is  not 
tenable.  Tbe  petition  did  contain  such  alle* 
gatlons,  and  there  was  evidence  which  made 
it  necessary  for  tiie  court  to  submit  the  is- 
SU&  Tbe  contentlw  tiut  the  contract  be- 
tween tiie  two  companies  tor  the  use  of  the 
tracks  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Gonmpany  of  Tecas  by  the  Missouri, 
Kansas  ft  T^aa  Railway  Company  was 
legal,  and  therefore  tbe  former  company 
could  not  be  fadd  liable  for  an  Injury  caused 
by  tbe  Diligence  of  the  employes  ot  the  lat- 
ter company  In  the  operation  of  its  locomotiTe 
over  such  tracks,  is  not  tenable:  There  was 
DO  attempt  to  show  a  valid  lease  by  private 
act,  and  there  Is  no  genual  law  authortelnK 
snch  lease.  In  the  absence  of  statutory  au- 
thority, one  railroad  company  cannot  lease  Its 
road  to  another,  so  as  to  absolve  Itsdf  from 
its  obligations  to  the  public.  Every  railroad 
company  in  this  state  Is  liable  for  tiie  acto 
of  all  persons  to  whom  It  confides  the  man- 
agement and  control  of  Its  road  as  fully  as 
though  operated  under  tbe  immediate  con- 
trol of  the  agencies  provided  for  by  its  char- 
ter for  Injuries  resbltlng  in  the  operation  of 
trains  over  Its  track.  Railway  v.  Underwood, 
67  Tex.  589,  4  S.  W.  216;  Railway  v.  Moody. 
71  Tex.  614,  9  S.  W.  46fi;  RaUway  v.  Biyant 
(Tex.  CSv.  App.)  66  S.  W.  8M.  Tbe  appellant 
Missouri,  Kansas  ft  Texas  Railway  Ckimpany 
of  T^as  not  having  shown  a  legal  lease 
of  Ite  tracks  to  tbe  Missouri,  Kansas  ft  Texas 
Railway  Company,  Is  not  absolved  from  lia- 
bility tor  the  Injury  to  appellee 

4.  Tbe  refusal  of  the  court  to  Instruct,  at 
the  defendants'  request,  a.v^lct  for  defend- 
ants on  the  ground  that  the  undisputed  evi- 
dence ataovrad  that  plaintiff  was  guilty  of 
ccmtrihutory  negligence,  was  not  error.  Ap- 
pellee lived  <m  toe  north  side  of  Nelson  street, 
on  the  second  lot  east  of  Armstrong  avenue. 
Nelson  street  Is  75  feet  wld^  and  there  are 
two  railroad  tracks  laid  In  the  street— one  in 
the  center  of  the  street,  and  the  other  south 
of  It^  wltii  nine  feet  betwerai  the  two  tncbs. 
The  space  between  the  tracks  Is  used  by  peo- 
ple walktog  In  tbe  street  The  distance  from 
Armstrong  avenue  to  Myrlck  avenue  Is  940 
feet  When  appellee  had  reached  a  point  133 
feet  west  of  Myrick  avenue,  at  which  potot  a 
switch  leads  off  fnHU  tiie  south  track,  he 
turned,  and  looked  back,  and  saw  no  train  in 
sight  He  had  an  uninterrupted  view  as  far 
as  Armstrong  avenue,  a  distance  of  807  feet. 
He  had  two  purposes  In  looking  back— he 
wanted  to  see  If  his  wife  was  hitching  the 
horse  to  the  buggy,  and  thai  he  looked  for 
trains.  He  saw  no  trato.  He  then  walked 
on  to  Uyrlck  avenue.  He  heard  ft  train 
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wblstle,  and  looked  up,  and  saw  a  passenger 
train  going  west  on  tbe  north  track.  He 
turned  to  cmea  the  south  track  to  go  to  the 
tfnshop  to  have  hla  torch  repaired.  As  he 
started  to  cross  the  south  track,  he  looked^ 
6a w  and  heard  a  train  at^Hroaching  from  the 
west  on  the  south  track.  It  was  about  16 
or  20  feet  from  him.  He  turned  to  go  back 
oft  the  track,  but  did  not  succeed.  The  cor- 
ner of  the  tender  struck  him,  and  knocked 
him  down  and  Injured  him.  The  train  which 
struck  him  was  running  about  20  miles  per 
bour.  The  employte  operating  said  train 
failed  to  have  the  enghie  bell  rung,  and  fafleA 
to  keep  a  lookout  to  discover  persona  on  the 
track.  In  Tlew  of  the  eyld^ice,  It  cannot  be 
said,  as  a  matter  of  law,  that  appellee  was 
ICoXtty  of  contributory  negligence  In  attempt- 
ing to  cross  t)te  track  at  the  time  and  under 
tbe  dreunntances  sarroandbig  him.  When 
within  13S  feet  of  the  crossing',  he  looked  for 
a  train  on  the  soutii  track,  and  aatw  none,  al< 
though  he  could  see  aa  far  back  as  807  feet 
He  knew  tbe  rate  at  which  trains  were  pex^ 
.  mttted  to  run  by  the  terms  o£  the  ordinances 
of  the  city  and  tiie  rules  of  tbe  companj,  aad 
tbe  rate  thay  usually  ran,  and  he  may  have 
believed— aad  onder  tbe  evidence  the  Jury 
could  have  found— tbait  U  was  not  negligence 
on  bis  part  to  fall  to  look  again  before  at> 
tempting  to  cross  the  track.  He  was  walking 
at  the  rate  of  S  miles  per  hour,  and  had  only 
walked  133  feet  since  he  last  looked  for  a 
train.  Had  not  the  train  which  injured  him 
been  running  at  an  unusual  and  unlawful 
rate  of  speed,  and  had  not  those  operating  the 
same  violated  tbe  ordinances  of  the  city  and 
the  rules  of  the  company  in  falling  to  ring 
the  engine  bell  and  keep  a  lookout,  the  acci- 
dent would  not  have  occurred.  Caraway  v. 
BaUway  Oo.  (Tex.  Olv.  App.)  71  S.  W.  760; 
Railway  Co.  v.  Wagley  (Tex.  Civ.  App.)  40 
S.  W.  538;  Railway  Go.  v.  Holland  (Tex. 
Civ.  App.)  66  3.  W.  68;  Railway  Co.  v.  Crowd- 
er  (Tex.  Civ.  App.)  64  S>  W.  Oa 

6.  It  is  inristed  that  tbe  court  erred  in  ad- 
mitting in  evidence  rule  83,  fia  the  reason 
that  the  same  waa  irrelevant  and  immaterial 
to  any  issue  la  the  case,  and  its  admission 
was  calculated  to  prejudice  the  Jury  against 
the  defeadant.  The  plaintiff  pot  tbe  witness 
Stoner  on  the  witness  stand,  who  testified 
that  he  was  the  agent  of  tbe  Missouri,  Kan- 
sas St  Texas  Railway  Company  of  Texas  at 
DeoiaoD,  and  also  aa  to  the  ownership  of  the 
tracks,  and  the  publication  and  eiistence  of 
various  roles  and  bulletins  relating  to  the 
operating  of  trains.  In  connection  with  thin 
testimony  ai^ellee  offered  various  rulea  and 
bulletins  Identified  by  said  witness  a»  being 
In  f<arce  at  tbe  time  of  the  accident,  and  ai 
having  been  promulgated  for  the  government 
of  the  employee  of  both  defendants.  Among 
these  was  bulletin  No<.  332,  which  was  in  tbe 
following  language:  "In  all  cases  where 
trains  or  cars  are  backed  over  street  cross- 
ings it  must  be  done  at  a  slow  rate  of  speed, 
and  only  <hi  signals  from  some  member  of 


the  crew  sent  ahead  to  flag  the  crossing,  pro- 
tect trains,  and  warn  pedestrians."  On  cross- 
examluatlon  the  witness,  in  response  to  ques- 
tions propounded  by  defendants'  counsel,  tes- 
tified that  circular  No.  332  only  applied  to  an 
en  fflne— either  yard  or  road  engine— backing  a 
string  of  cars  over  a  crossing,  and  that  it  has 
no  application  to  any  engiue  which  is  sim- 
ply backing  up  with  Its  tender  in  front  aud 
pulling  a  caboose  hitched  on  the  nose  or  head 
end.  Thereafter  the  plaintiff's  counsel  ex- 
amined the  witness  on  the  new  matters 
brou^t  out  by  defendants,  and  asked  him  to 
define  a  train.  He  answered  that:  "A  train 
consists  of  engine  and  cars.  .  As  we  railroad 
people  understand  it,  a  train  necessarily  in- 
cludes cars;  and  that  an  engine,  cars,  and 
caboose  are  referred  to  if  it  was  a  freight 
train."  He  was  then  asked  to  read  rule  79 
under  the  head  of  '"IValn  Rules."  Witness 
read  the  mre  aa  follows:  "Train  Rules: 
Classification  of  Trains.  Whenever  tbe  word 
*tratn'  Is  used  It  must  be  understood  to  In- 
clude an  engine  in  the  service  without  or 
vrtth  cars,  equipped  with  signals  as  provided 
In  rules  33  and  34.  Regular  trains  are  those 
registered  on  the  time-table."  Thereupon,  In 
connection  with  rule  79,  plaintiff's  counsel 
offered  in  evidence  rule  33,  referred  to  in 
mre  T9.  The  defendants  objected  for  the  rea- 
sons above  set  out  The  objectlou  was  over- 
ruled, and  the  rule  was  read,  as  follows: 
"Each  train  while  running  must  display  two 
green  flags  by  day  and  two  green  lights  by 
night,  one  on  each  side  of  the  rear  of  tbe 
train,  as  marhlnga  to  indicate  the  rear  of  tbe 
train.  Yard  engines  will  not  display  mark- 
ers." Stoner  was  the  agent  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as at  Denlson.  He  was  Interrogated  as  an 
expert  as  to  the  construction  of  the  rules  and 
bulletins  offered  in  evidence.  Having,  In  an- 
swer to  the  question  by  defendants,  testified 
Id  reference  to  the  meaning  of  these  rules, 
U  was  competent  as  bearing  upon  his  knowl- 
edge, experience,  and  qualification  as  an  ex- 
pert, to  read  in  evidence  rule  33  in  connec- 
tion with  rule  79.  No  attempt  was  made  to 
show  that  the  train  whldi  struck  appellee  did 
Bot  display  tbe  signals  called  for  In  said  rule^ 
nor  any  contention  presented  that  the  de- 
fendants were  guUty  of  negligence  because 
of  a  failure  to  comply  with  such  rule.  The 
aeeident  occurred  in  the  daytime,  and  It  is 
not  contoided  that  the  display  of  flags  would 
or  would  not  hare  had  anything  to  do  with 
respect  to  the  injury  to  plaintiff.  The  admla- 
sion  of  the  rule  could  not  bave  Influenced  the 
Jury  one  way  or  the  other,  and.  If  there  was 
error  In  its  admission,  the  same  was  barm- 
leBs.  Rule  79  was  admissible  as  tending  to 
contradict  tbe  testimony  of  the  witness  as  to 
the  meaning  of  th'e  word  "train."  If  the  de- 
fendants wished  this  tesUipooy  specifically 
limited  to  the  purpose  for  which  it  was  ad- 
missible, they  should  have  requested  a  charge 
to  that  effect  The  admission  of  other  rules 
Is  complained  of  In  various  as^i^uneuts.i  We 
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bave  considered  these  assignments,  and  are 
of  the  opinion  that  they  are  without  merit 

0.  Error  is  assfgned  to  the  action  of  the 
conrt  in  refusing  the  following  special  charge, 
requested  hy  defendants:  "The  degree  of 
care  required  of  plaintiff  on  entering  upon 
the  tracks  of  defendant  to  discover  and  avoid 
iDjury  from  an  approaching  engine  was  as 
great  as  that  which  devolved  upon  the  em- 
ployes of  defendants  to  discover  and  avoid 
injuring  plaintiff,  and  If  you  believe  from  the 
evidence  that,  If  plaintiff  had  exercised  as 
high  degree  of  care  to  discover  and  guard 
against  the  engine  which  injured  him  which 
yon  find  the  employes  of  the  defendant  In 
charge  of  said  engine  should  have  observed 
to  avoid  Injuring  plaintiff,  he  (the  plaintiff) 
would  not  have  been  injured,  you  will  find  In 
favor  of  defendants."  There  was  no  error 
In  refusing  this  cliarge.  The  court  had  cor- 
rectly Instructed  the  Jury  as  to  the  degree 
of  care  required  of  plaintiff  at  the  time  be 
was  injured,  and  also  as  to  the  degree  of 
care  owed  by  defendants  to  the  plaintiff  un- 
der the  circumstances  surrounding  him  at  the 
time  of  the  accident.  The  requested  charge 
is  argumentative,  and  the  giving  of  the  same 
could  only  have  tended  to  confuse  the  Jury. 

The  assignments  not  diacussed  have  been 
considered,  and  we  are  of  the  opinion  that 
they  fall  to  point  out  any  ottot  in  the  record. 

The  Judgment  la  affirmed. 

On  Behearlng. 

amy  3, 1008.) 

Id  Bppellanta'  motion  for  rehearing  It  Is 
Insisted  that  the  statement  In  the  opinion 
that:  "His  [appellee's]  original  petition  was 
filed  on  January  20,  1902.  After  setting  out 
these  ordinances,  appellee  alleged  that  said 
ordinances  were  In  force  in  said  Denlson,  Tex- 
as, at  the  time  plaintiff  was  injured.  No  such 
objection  to  the  court's  charge  aa  that  pre- 
sented in  appellants'  brief  was  made  in  the 
motion  for  new  trial"— Is  not  supported  by 
the  record.  This  contention  is  sound.  The 
ordinances  referred  to  In  the  original  petition 
were  not  articles  806  and  SOT  under  discus- 
sion, bat  other  and  different  ordinances.  We 
were  drawn  into  tliis  mistake  by  statements 
contained  in  appellee's  brief  upon  which  we 
relied.  The  statement  is  not  literally  correct, 
and  the  same  Is  withdrawn.  Notwithstand- 
ing this,  we  are  still  of  the  opinion  that  there 
Is  no  error  in  the  charge  that  the  said  Ordi- 
nances 306  and  307  were  In  force  on  January 
4,  1902. 

The  motion  for  rehearing  !■  overruled. 


MARSHALL  et  al.  v.  STATB. 
(Supreme  Court  of  Arkansas.   June  6,  1003.) 
LARCBNT  —  MONBT  —  DESCRIPTION— PROOF  — 
COUMBNT  OF  PROSBCUTINO  ATTORNBY. 

1.  Under  Sand.  &  H.  Dig.  {  1717.  providing 
that  in  prosacntions  for  the  nnlawAu  talUng  ot 


money  by  larceny,  etc.,  it  shall  not  be  necessary 
to  particnlarly  describe  In  the  Indictment  the 
kind  of  money  taken,  furthw  than  to  allege 
gold,  silver,  or  paper  money,  an  indtctmeiit  for 
grand  larceny,  aeBcrlbing  the  money  stolen  as 
"thirty-five  dollars,  gold,  silver,  and  paper  mon- 
ey of  the  United  States,  of  the  value  of  thlrty- 
m-e  dollars,"  was  sufficient. 

2,  Recital  in  the  indictment  describicK  the 
money  as  "of  the  United  States,"  while  un- 
necessary, becomes  a  part  of  the  descriptioat 
and  must  be  Bustaioed  by  prooi,  to  warrant  con- 
viction. 

3.  Opening  statement  of  the  prosecuting  attor- 
ney in  a  prosecution  for 'grand  larceny,  io  which 
be  stated  that  defeudaatn  had  a  reputation  in 
certain  large  dtiee  as  profes^onsl  pickpockets 
and  thieves,  and  tlMt  their  pictures  were  in 
the  rogues'  gallery  In  certala  dtie^  and  that 
one  of  them  had  served  a  term  in  the  pmltra- 
tiary,  was  ground  tox  reversal. 

Appeal  from  Circuit  Court,  SebaBtlan 
County;  Styles  F.  Bowe,  Judge. 

D.  J.  Marshall  and  mnotber  wen  convlctedi 
of  grand  larceny,  and  appeal.  Bev«ned. 

Appellants  were  Indicted  as  follows:  "The 
grand  Jury  of  Sebastian  county,  for  the  Ft. 
Smith  district  thereof,  in  the  name  and  by 
the  authority  of  the  state  of  Arkansas,  ac- 
cttse  the  defendants,  B.  J.  Marshall  and  KA. 
Burdett,  of  the  crime  of  grand  larceny,  com- 
mitted as  follows,  to  wit:  The  said  defend- 
ants. In  the  county  and  district  aforesaid,  on 
the  15th  day  of  October,  1902,  one  pocket- 
book,  of  the  value  of  fl,  thlrty-flve  dollars, 
gold,  silver,  and  papw  money  of  the  United 
States,  of  the  value  of  f36,  all  the  property 
of  Jim  Dyer,  feloniously  did  steal,  take  and 
carry  away,  against  the  i>eace  and  dignity 
of  the  state  of  Arkansas."  Defendants  de- 
murred to  the  Indictment  for  the  insuffldent 
description  of  the  money,  which  demurrer 
being  overruled,  they  excepted.  In  his  open- 
ing statement  of  the  case  In  behalf  of  the 
plaintiff,  the  prosecuting  attorney  stated  to 
the  Jury  that  he  would  prove  that  the  de- 
fendants bad  the  reputation  In  New  York, 
in  St  Louis,  Id  New  Orleans,  In  Chicago,  and 
in  other  cities,  of  being  professional  pick- 
pockets and  thieves,  to  which  statement  de- 
fendants Immediately  objected  on  tlie  ground 
that  such  evidence  was  only  admissible  to 
contradict  them,  and  not  as  substantive  evi- 
dence, which  objection  the  conrt  overruled, 
stating  that  he  would  control  that  and,  If  It 
t>ecame  Inadmissible,  he  wonid  so  teli  the 
Jury,  to  which  defendants  excepted,  where- 
upon the  prosecuting  attorney  proceeded,  and 
stated  that  he  would  prove  that  def«idants' 
pictures  were  in  the  rogues'  gallery  at  St 
Louie,  and  that  defendant  Marshall  bad  serv- 
ed a  term  in  tbe  penitentiary,  to  all  of  which 
defendants  objected.  At  tbe  conclusion  of 
the  trial,  defendants  asked  the  court  to  In- 
struct the  jury  "that  the  proof  of  tbe  amount 
ot  money  taken,  f34  or  tSQ,  was  not  anfflcient 
to  sustain  a  conviction,"  which  being  re- 
fused, defendants  excepted. 

Mechem  &  Bryant  for  appellantiL  Oao. 
W.  Murphy,  Attj.  Oea^  tot  tha  Stetai 
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WOOD,  J.  The  Indlctmeot  ^as  Bnfflclent 
Sand.  &  H.  Dig.  {  1717  Statf  T.  Boyce,  65 
Ark.  S2,  44  S.  W.  1043. 

It  was  not  necesBary,  under  section  1717, 
■npra,  to  particularly  describe  In  the  indict- 
ment the  kind  of  money  taken,  further  than 
gold,  silver,  or  paper  money.  But  Inasmuch 
as  the  money  was  described  as  "of  the  Unit- 
ed States,"  it  was  made  a  part  of  the  descrip- 
tion, and  the  prosecuting  attorney  should 
have  proved  it;  also  that  it  was  gold,  silver, 
and  paper  money,  as  alleged.  This  was  not 
done,  and  the  court  should  have  given  the  in- 
struction asked  for  by  appellants.  Wilbum 
V.  State,  60  Ark.  141,  28  8.  W.  148;  Starch- 
man  V.  State,  62  Ark.  638,  36  S.  W.  840; 
Hamilton  v.  State,  60  Ind.  103,  28  Am.  Bep. 
653;  Watson  v.  State,  64  Ga.  61. 

The  object  and  scope  of  opening  state- 
ments, under  the  statute,  are  discussed  In 
McFallB  V.  State,  66  Ark.  16,  48  S.  W.  492. 
According  to  the  doctrine  there  announced, 
and  the  authorities  generally,  the  statement 
of  the  prosecuting  attorney  In  this  case  was 
highly  prejudicial— so  much  so,  tlutt  we  do 
not  think  the  charge  of  the  court  could  have 
eliminated  the  poison  from  the  minds  of  the 
Jury.  He  Is  not  supposed  to  know  what  the 
evidence  for  the  defense  will  be.  Ayrault  v. 
Chamberlain,  83  Bar.  229.  Judge  Graves,  In 
Scrlpps  V.  Reilly,  85  Mich.  871,  24  Am.  Rep. 
575,  says,  "The  cases  nnlte  In  substantially 
denying  the  right  to  get  before  the  Jury  a 
detail  of  the  testimony  expected  to  be  offered, 
and  especially  any  not  positively  entitled  to 
be  introduced,  and  deny  the  right  to  use  It 
as  a  cover  for  any  topic  not  fairly  pertinent." 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  lemanded  for  a 
new  trial. 


VIEFHAUS  ft  BOHENSTBHN  t.  STATE. 
(Sapreme  Court  of  Arkansas,  June  18,  1908.) 

INTOXICATINO  LIQU0RS-8TATUTB8— AFPLICA- 
HON— UNLAWFUL  SALB— LIGBN8B 
— DEFENasa. 

1.  Aets  1881.  p.  140,  prohibits  tha  sale  of 
Uqaors  within  three  tmlee  ttf  any  schoolhouse, 
where  a  majority  of  the  Inhabitants  shall  peti- 
tion the  connty  court  praying  that  the  sale  of 
liquors  withia  such  distance  be  prohibited,  pro- 
vided that  the  act  shall  not  affect  persons  who 
hare  already  obtained  a  llceuse  in  any  locality 
wherein  the  act  Bhall  be  pat  in  force,  until 
sDch  license  shall  expire.  Held,  that  such  pro- 
Tiao  protected  only  each  pei-soas  aa  had  obtained 
a  liopnse  prior  to  the  passaee  of  the  act 

2.  Under  Acts  180n,  p.  86,  empowering  the 
county  courts  to  prohibit  ail  sales  of  liquors  od 
petition  of  the  majority  of  the  adult  inhabitants 
within  a  radius  of  three  miles  from  a  church  or 
school,  on  such  prohibition  being  made,  tiie  fact 
that  a  liquor  seller  had  a  license  previously 
graoted  to  keep  a  dramshop  within  such  radius 
was  no  defense  to  a  prosecution  for  violating 
the  prohibitory  order  by  a  snbsequent  sale  of 
liquors  therein. 

Appeal  from  Circuit  Gour^  Scott  Ooaaty; 
Stylw  T.  Bowe,  Judga. 


Vlefhaus  ft  Bohenstehn  were  convicted  of 
Illegally  selling  intoxicating  Uqnon.  and  th«y 
appeal.  AflBrmedL 

Mechem  ft  Bryant,  for  appellants.  Geo 
W.  Marphy,  Atty.  Oen.,  for  appellee. 

BUNN,  C.  J.  At  the  February  term,  1902, 
of  the  Scott  circuit  court,  the  defendants 
were  indicted  for  selling  liquor  In  violation 
of  an  order  of  the  county  court  prolilbttlng 
the  sate  of  intoxicants  within  three  miles  of 
Fair's  Chapel,  In  said  county  of  Scott  The 
defendants,  on  the  case  being  called  for  tri- 
al, pleaded  not  guilty,  and  the  cause  was 
submitted  to  the  court,  sitting  as  a  Jury,  on 
the  following  agreed  statement  of  facts,  to 
wit:  "It  is  agreed  that  at  the  general  elec- 
tion of  September,  1900,  Scott  county,  and 
Hickman  township  therein,  voted  for  license; 
that  on  the  9th  day  of  January,  1901,  the 
coonty  court  of  said  connty  issued  to  de- 
fendants (they  paying  the  legal  sums  there- 
for), legally  and  regularly,  a  license  for  a 
dramshop,  wlilch  license  is  hereto  attached 
as  a  part  thereof,  as  Exhibit  A,  and  which  Is 
introduced  with  this  agreement  as  a  part  oi 
the  evidence  and  agreed  facts;  that  upon' pe- 
tition regularly  and  properly  presented  to 
said  county  court,  signed  by  a  majority  of  the 
inhabitants  within  three  miles  of  Fair's 
Cliapel,  praying  that  the  sale  and  giving 
away  of  vinous,  splrltnous,  and  Intoxicating 
liquors  of  any  kind,  and  alcohol  or  any  com- 
pound or  preparation  thereof,  called  tonics' 
or  'bitters,'  be  prohibited  within  three  miles 
of  Fair's  Chapel,  an  institution  of  learning 
and  church  bouse,  the  said  court  did,  on  the 
15tb  day  of  August,  1901,  enter  an  order 
thereon,  regularly  and  according  to  law,  pro- 
hibiting the  sale  and  giving  away  of  vinous, 
spirituous,  and  intoxicating  liquors  of  any 
kind,  or  alcohol  or  any  compound  or  prepa- 
ration thereof,  commonly  called  'tonics*  or 
'bitters';  that  defendants  did,  on  the  10th 
day  of  September,  1901,  at  and  in  said  dram- 
shop and  place  mentioned  In  the  license  at- 
tached hereto  marked  'Exhibit  A,*  the  same 
being  In  Hickman  township,  Scott  county, 
and  within  three  miles  of  said  Fair's  Chapel, 
sell,  vend,  and  give  away  vinous,  spirituous, 
and  intoxicating  liquors  and  alcohol."  The 
defendants  were  convicted,  and  appealed  to 
this  court 

The  sole  question  in  the  case  Is,  will  an  or- 
der of  the  county  court,  prohibiting  the  sale 
of  liquor  within  three  miles  of  a  schoolbouse 
or  church  named  In  the  petition,  have  the  ef- 
fect of  revoking  the  license  of  a  dramshop 
keeper  previously  granted  In  the  same  year, 
and  thus  make  the  sale  of  liquor  under  such 
license  a  violation  of  law?  The  defendants' 
counsel  contend  that  the  Issuance  of  the  li- 
cense to  a  dealer  for  a  large  sum,  as  In  this 
case.  Is  contractual,  and  Is  protected  by  the 
constitutional  provision  against  impairing  the 
obligation  ot  contracts,  while  the  same  Is  or 
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may  not  be  the  case  If  the  price  of  the  11- 
eenie  1b  a  small  amount,  only  enoagh  to 
pay  the  expenses  of  Issuing  It,  aa  In  the 
latter  case  the  Issuance  and  requirement  of 
the  license  would  be  an  exercise  of  the  police 
power  merely,  while  the  payment  of  large 
amounts,  as  required  by  the  laws  of  this 
state,  is  for  revenue,  and  not  for  regulation 
merely.  The  defendants  call  attention  to  the 
first  proviso  In  the  original  act  of  1881  (Acta 
1881,  p.  140),  and  contend  that  the  lan- 
guage of  the  proviso  Is  to  be  construed  as  pro- 
tecting not  only  those  who  have  obtained 
their  licenses  before  the  passage  of  the  act, 
but  all  such  as  may  have  obtained  the  license 
at  any  time  before  the  making  of  the  prohibi- 
tive order  by  the  county  court  A  majority 
of  the  court  are  of  the  opinion  that  the  pro- 
viso protected  only  those  who  had  obtained 
license  b^ore  the  passage  of  the  act  by  the 
Legislature,  and  that  the  digester  of  the 
statutes  for  that  reason  was  ri^t  In  leaving 
out  that  proviso  In  his  digest  of  ISSi;  that 
this  court  cannot  assume  to  say  that  tbe 
Legislature,  In  amendatory  acts,  was  guilty 
of  b^g  misled  In  Its  leaving  out  said  pro- 
viso, which  it  did  In  enacting  the  statute  now 
In  force  (Acts  1893,  p.  86)  on  the  subject 
We  cannot  call  In  question  the  reasons  or 
reasoning  of  the  legislative  branch  in  enact- 
ing, repealing,  or  amending  a  statute,  but 
mast  construe  the  enactment  to  mean  what 
Its  langBa^e  Imports  under  the  known  rules 
of  construction.  The  law,  as  It  stands,  em> 
powers  tbe  county  courts  to  prohibit  all  sales 
of  liquors  on  tbe  petition  of  a  majority  of 
the  adult  Inhabitants  within  the  three-mile 
radius,  and  thus  prohibition  Is  agalni^t  those 
holding  licenses  previously  granted  as  well  as 
those  who  may  apply  therefor  thereafter,  un- 
til the  period  of  prohibition  fixed  by  law 
expires.  This  being  true,  the  defendants  were 
guilty  of  violating  the  order  of  tbe  county 
court  prohibiting  the  sale  of  liquor  within  tbe 
district,  notwithstanding  the  license  prevloiu- 
ly  granted. 

Tbe  judgment  of  the  Scott  dnnilt  court  li 
therefore  affirmed. 


STATE  ex  rel.  SCOTT  v.  SMITH  et  al. 

(Supreme  Coart  of  Miesonrl.    June  15,  1903.) 

ATTOnXEYS— DISBARMENT  — APPEAL  —  JURIS- 
DICTION or  COURTS  OF  APPEALS— TRIAL 
DE  NOVO— CHANGE  OF  VENUE. 

1.  On  appeal  to  the  Kansas  City  Court  of 
Appeals  in  profwedings  for  the  disbarment  of 
nn  attorney,  tbe  order  made  recited  that  the 
court,  "beiag  of  the  opinion  that  the  mnttere 
involveii  me  triable  here  de  novo,  and  being 
duly  advised,  doth  find"  that  defendant  was 
frnilty.  etc.  Bcld  to  show  that  the  Court  of 
Apiieals  tried  the  case  de  novo,  rather  than 
hu%'inK  exercised  appellate  juriEdictiou. 

2.  llev.  St.  1809,  §  4024,  provides  that  an 
attorney  guilty  of  misconduct  may  be  removed 
on  rhargea  exhibited;   and  section  4025.  con- 
ferring jurisdirtion  on  certain  courts  to  try  the  | 
chiirpos,  provides  that  they  may  be  exhibited  I 
in  the  Courta  of  Appeals,  or  the  circuit  court  ' 
of  the  count]-.    Section  4920  provides  that  the  j 


court  where  the  eharget  are  exhibited  shall  fix 
a  day  for  hearing,  allowing  a  reasonable  time. 

and  that  a  citation  shall  be  Issued,  etc  Sec- 
tion 4935  provides  that,  in  all  cases  of  the  trial 
of  charges  in  the  circnit  court,  defendant  may 
appeal  as  in  an  action  at  law.  Section  8tf6 
provides  that  the  Courts  of  Appeals  shall,  on 
any  appeal,  examine  the  record,  award  a  new 
trial,  and  reverse  or  affirm,  or  give  such  judg- 
ment  as  ought  to  have  been  given.  Held  that, 
on  appeal  to  the  Kausas  City  Court  of  Appeals 
from  a  judgment  of  the  circuit  court  in  dis- 
barment proceedings,  the  Court  of  Appeals  had 
no  jurisdiction  to  try  the  case  de  novo,  but  Its 
Jnriadiction  was  appellate  only. 

3.  The  Court  of  Appeals  bad  no  authority  to 
hear  the  case  de  novo  on  the  theory  that  It 
was  an  eqnity  case,  as  such  court  m  equity 
cases  reviews  the  evidence,  vbc,  but  does  not 
try  a  case  de  novo. 

4u  Rev.  St  1809,  I  818,  provides  that  if  the 
jadge  is  interested,  or  related  'to  either  party 
to  a  cause,  he  shall  award  a  diauge  of  venue, 
without  any  appUeatioB  from  either  party,  un- 
less all  the  parties  consent  tiiat  be  may  sit 
Held  that,  where.  In  disbarment  proceedings,  de- 
fendant moved  for  a  change  of  venue  on  the 
gromd  that  the  judge  was  prejadiced  against 
him,  it  was  the  duty  of  the  latter  to  awmcd  a 
change  of  venae. 

In  Banc.  Certiorari  by  tbe  people,  od  tbe 
relation  itf  WUIIam  J.  Scott  to  review  pn>> 
ceedings  <H!  the  Kanaas  Glty  Court  of  Aiipeala 
on  appeal  tbeieto  la  proceedluga  to  remore 
relator  from  practice  aa  an  attorney  &t  law. 
Judgment  removing  relator  rereiBed. 

Adiel  Sherwood  and  Scaritt,  Griffith  & 
Jones,  for  relator.  Qardlner  Lathrop,  P.  F. 
Rozzelle,  Frank  F.  Brumback,  R.  B.  Ball, 
and  H.  U.  Beardsley,  for  respondents. 

Statemoit 

FOX,  J.  Tbe  proceeding  In  this  court  Is  a 
writ  of  certiorari  directed  to  tbe  judges  of 
tbe  Kansas  City  Court  of  Appeals,  requir- 
ing them  to  send  to  this  court  the  record 
and  proceedings  In  a  matter  pending  befn'e 
them  on  appeal  from  the  circuit  court  of 
Jackson  county,  Mo.,  at  Kansas  City,  Divis- 
ion No.  1,  entitled,  "In  the  Matter  of  Pro- 
ceedings to  Remove  William  J.  Scott  froDi 
Practice  as  an  Attorney  at  Law."  The  is- 
suance of  the  vrrlt  by  this  court,  directed  to 
the  judges  of  the  Kansas  City  Court  of  Ap- 
peals, springs  from  a  proceeding  Instituted 
In  the  circuit  court  of  Jackson  county  to  dis- 
bar the  relator,  who  was  a  practlchig  attw- 
ney.  On  January  13,  1900,  there  was  Bled 
In  the  office  of  the  clerk  of  the  drcult  court 
of  Jackson  county.  Mo.,  a  petition  signed  by 
Gardiner  Lathrop,  F.  F.  Rozzelle,  Frank  F. 
Brumback,  H.  B.  Ball,  and  H.  M.  Beardsley, 
who  represented  themselves  to  be  a  com- 
mittee appointed  by  the  Kansas  City  Bar 
Association  to  file  and  prosecute  proceedings 
for  disbarment  against  Mr.  Scott  This  pe- 
tition alleged  that  Mr.  Scott  bad  been  guilty 
of  improperly  retaining  his  client's  money, 
and  of  deceit  In  his  professional  capacity. 
Mr,  Scott  was  cited  to  answer  said  charges. 
On  .Tune  Kith  the  parties  appeared  for  trial, 
and  Mr.  Scott  flled  an  application  for  a 
change  of  venue  on  the  ground  that  the 
judge  of  said  dlvl^on  was  an  active  luember 
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oi  the  Kjanm  GII7  Bar  Aaaoclatitui,  and  was 
tberafore  Interested  In  said  canae,  and  waa 
alao  personally  prejudiced  against  Mr.  Scott, 
and  that  Scott  could  not  liave  a  fair  trial  be- 
fwe  blm.  Tbis  application  was  denied.  Mr. 
Scott  tben  died  his  answer  in  aald  cause, 
whicb  was  a  general  dailal  ot  the  cbai^^es. 
He  then  moved  the  conrt  to  Impanel  a  jury 
to  try  the  cause,  and  this  motkm  ma  also 
denied.  The  court  thrai,  ora  Scottfs  protest, 
heard  the  evidence,  and  on  June  22,  WOO, 
rendered  Judgment  of  diabarment  against 
3£r.  Scott  Motkma  In  , arrest  and  for  new 
trial  were  duly  flled  and  overruled,  and  a 
hill  of  ezceptloiiB  In  due  and  regular  form 
iras  by  tiie  court  signed,  sealed,  aj^woved, 
allowed,  and  ordered  to  be  flled  as  part  irf 
the  record  in  said  cause,  nils  cause  was 
argued  and  submitted  to  the  Kansas  QUj 
Court  of  Appeals  oa  December  8,  1800^  and 
It  Is  asserted  by  relator  that  after  coudderap 
tlon  the  said  Gonrt  tA  Appeals  flled  its  writ- 
ten opinion  in  said  caase,  and,  after  deddr 
ing  and  holding  tiiat  the  lower  court  had 
committed  error,  proceeded  to  assume  ordinal 
Jurisdiction  Itself,  and  rendered  a  Judgment 
ot  dlsbarm^  against  Mr.  Scott,  without  at- 
flrming,  rerwsing,  modifying,  or  correcting 
tbe  dedaion  of  the  lower  court  On  March 
14  1902,  Mr.  Scott  flled  in  said  court  his 
motion  fbr  a  rehearinc,  whidi  was  by  the 
court  oveiruled.  Mr.  Scott  tbm  petitlcmed 
this  court  for  a  writ  of  certiorari,  which  was 
granted,  served,  and  due  return  thereof  made 
to  this  court,  and  the  record  Is  now  before 
as  for  flnal  dl^oi^tlon. 

That  we  may  fully  comprehend  and  an>re- 
date  the  action  of  tbe  Kansas  Olty  Ooart  of 
Appeals  In  reqMct  to  tbe  disbarment  proceed- 
ing pending  In  that  court,  we  here  quote  the 
iqdnlMi  announced  in  that  case: 

**On  January  13,  1900,  a  complaint  was 
flled  in  the  circuit  court  by  Gardiner  Lathrop. 
Frank  F.  Boszelle,  R.  B.  Ball.  Henry  M. 
Beaidsley,  and  Frank  F.  Bnunback,  In  which 
It  was  alleged  that  they  were  each  and  all 
atttmeys  at  law,  duly  and  regularly  licensed, 
enrolled  and  practidng  in  tbia  circuit  court  of 
Jackacm  county,  Missouri;  that  the^  were 
each  and  all  members  of  tbe  Kansas  City 
Bar  ASBOclatton,  as  a  cmnmlttee  to  Resent 
to  that  court,  and  prosecute  therein,  charges 
against  William  J.  Scott,  an  attorney  at  law 
practicing  at  the  bar  of  said  conrtv  for  Im- 
pnqperly  retaining  his  client's  money,  and  t<a 
deceit  In  his  professional  capacity  as  such 
attorn^,  and  to  petition  this  conrt  fbr  the 
removal  of  said  William  J.  Scott  from  prac- 
tice as  an  attorney  at  law.  And  as  sudi  com- 
mittee, and  individually  as  attorneys  aa  afore- 
said, it  was  in  said  comidalnt  charged  by 
them  tbat  <m  tin  9tb  day  of  June,  1819, 
William  J. .  Scott  was  by  the  circuit  court  of 
Jtidufm  county.  Missouri,  at  Kansas  Cl^, 
duly  and  regdlarly  licensed  and  enrolled  as 
aa  attorn^  at  law,  and  upon  such  date  last 
named  duly  and  regularly  took  the  oath  as 
then  prescribed  by  the  laws  of  the  state  of 


Missouri,  and  ever  dnoe  the  said  9tb  day  of 
June,  1879,  said  William  J.  Scott  has  been, 
and  now  te,  an  attorney  at  law,  duly  am? 
r^larly  licensed,  enrolled,  uid  practicing  at 
the  bar  of  the  drcnlt  court  of  Jacksm  coun- 
ty, Missouri.  •  •  •  The  respondoit  [ap- 
pellant] contends  that  the  Ju^ment  ^onld 
be  reversed  because  the  trial  court  erred  in 
refusing  to  grant  him  a  diange  of  venue  <m 
his  awllcatioo  made  for  that  purpose. 

"This  is  a  case  whwe  the  matter  charged 
in  tiie  complaint  is  not  Indictable,  and  was 
for  that  reason  triable  1^  the  otnirt  Bev. 
St  1889,  i  4838.  And  here  It  Is  triable  de 
novo.  We  will  examine  tbe  evldenoe  con- 
tained In  tiie  record,  and  give  sudi  Jodgment 
as  we  CMuider  shall  be  warranted,  imln- 
fluenced  the  flndlng  and  judgment  ot  the 
court  below.  We  will  proceed  to  examine 
the  case  as  if  it  were  one  in  equity,  or  one  in 
vdilch  we  were  exerdslng  ortetoal,  rather 
than  appellate^  Jurisdiction.  It  is  «nr  duty 
to  bear,  try,  and  determhie  the  matter  In 
issne  anew,  without  regard  to  any  error,  de- 
feet,  or  bnperfeetlon  in  the  proceedings,  trial, 
or  Judgment  ot  the  drenlt  court 

"When  the  attention  of  the  learned  trial 
Judge  vras  called  to  the  t&ct  fliat  he  was  a 
member  of  tbe  bar  association,  the  com- 
plainant and  active  prosecntor  in  the  mat- 
te, and  was  therafoie  Interested  theretai  (In- 
habitanta.  etc,  r.  Smith  [Maa&]  11  Mete  890; 
Fitch  T.  Bates.  11  Barb.  471;  State  v.  Fnl- 
lertoD  [dedded  at  present  term]  76  8.  W.  — ), 
It  became  his  duty,  sua  sponte,  under  section 
819,  Bev.  St  1899,  to  award  a  change  of  the 
venue  to  some  other  division  of  the  Jackson 
circuit  court  <State  v.  Woodson,  88  Mo.  App. 
254;  Lacy  v.  Banett  7fi  Mo.  469;  Oale  v. 
Mlcble,  47  Mo.  82fl;  Barnes  v.  McMulllns,  78 
Ma  261).  But  sui^xne  the  disqualtflcatlon  of 
the  judge  did  deprive  him  of  jurisdiction,  and 
notwithstanding  this  be  erroneously  proceed- 
ed wlHi  the  trial  and  gave  Judgment,  and 
after  tbat  the  mattw  has  been  transfHned 
b«e  by  appeal,  and  fbr  Mai  de  novo;  what 
figure  can  such  an  error  cut  In  our  detwmina- 
tlmi  of  the  ease?  How  can  It  pr^udice  tiw 
complainant  [appellant]  In  bis  new  trial  hereT 
By  13ie  raspondents  appeal  the  matter  Is 
brought  before  us  to  be  tried  and  determined 
Just  as  If  we  woe  exerclidng  our  original. 
Instead  of  appellate.  Jurtodictlon.  Our  origin- 
al Jurisdiction  In  a  matter  ot  this  kind  Is 
concurrent  with  that  at  the  circuit  conrt 
(Bev.  St  1889,  |  ^25);  and  since  It  is  he»  by 
appeal,  and  the  parties  have  voluntarily 
subjected  themselves  to  our  Jurisdiction,  all 
prevlou  defects  In  the  proceedlnf^  must  be 
ecmstdered  aa  waived.  The  raqtondent,  who 
has  Invoked  by  his  appeal  tbe  exercise  of 
our  Jurisdiction,  can  derive  no  benefit  in  tbe 
new  trial,  to  which  his  appeal  entitles  him, 
by  reason  of  any  error  which  may  have  In- 
tervened in  the  proceeding  In  the  conrt  be- 
low.   Wllkeraon  v.  Sampson,  SO  Ma  App. 

276;  Peaimn  t.  GUlett^  K  Ma  App,  812. 
•  •  • 
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"(4)  The  charge  that  the  reapondent  Im- 
properly retained  the  money  of  Kirkendall  & 
Co.,  his  clienta.  as  we  understand  It,  is  aban- 
doned here  by  the  prosecatlon,  so  that  it  only 
remains  to  determine  from  the  evidence 
whether  or  not  that  for  deceit  In  his  pro- 
fessional capacity  the  Judgment  should  be 
sustained.  The  respondent  affirms,  if  of  any- 
thing be  is  guilty,  it  consists  mainly  in  cer- 
tain representations  made  by  bim  in  certain 
letters  written  by  him  to  Kirkendall  &  Co. 
*  *  *  The  charge  In  the  complaint  that 
the  respondent  was  guil^  of  deceit  in  his 
professional  capacity  as  an  attorney  at  law 
we  think  fully  sustained  by  the  OTldence 
contained  In  the  record  before  us.  It  only 
remains  for  us  to  pronounce  Judgment  ac- 
cording to  the  nature  of  the  facts  found. 
The  Judgment  will  be  that  the  respondent  be 
removed  from  the  practice." 

As  a  result  of  the  conclusions  reached  In 
the  opinion,  the  following  Judgment  was  en- 
tered of  record  In  said  court: 

"The  above  cause  having  been  heretofore 
submitted  to  the  court  upon  the  record,  argu- 
ment and  briefs  of  counsel,  and  the  court 
having  considered  the  same,  and  being  of 
the  opinion  that  the  matters  involved  are 
triable  here  de  novo  upon  the  record,  and 
being  duly  advised  in  the  premises,  doth  find 
that  the  said  WlUlam  J.  Scott  Is  guUty  of 
deceit  in  his  professional  capacity  aa  an  at- 
torney at  law,  as  set  forth  in  the  charges 
filed  in  the  court  below,  and  contained  in 
the  record.  Wherefore  it  Is  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
said  William  J.  Scott  l>e  removed  from  prac- 
tice as  en  attorney  at  law." 

This  Is  a  sufficient  statement  as  to  the 
record  before  us  to  indicate  the  controverted 
aiHwHon  luTolved  In  this  proceediDg. 

Opinion. 

Upon  the  petition  of  the  relator,  this  writ 
was  Issued,  duly  served,  its  commands  were 
obeyed,  and  the  record  certified  to  this  court 
By  this  proceeding  it  Is  sought  to  correct  al- 
leged errors  of  the  Kansas  Olty  Court  of 
Appe-ala  that  cannot  be  reached  by  an  appeal 
or  writ  of  error.  The  office  of  a  writ  of  this 
character  is  so  well  known  and  universally 
understood,  we  take  it,  that  it  Is  unnecessary 
to  burden  this  opinion  with  a  citation  of  au- 
thorities treating  of  Its  functions.  Under 
the  Constitution,  certiorari  Is  one  of  the 
methods  by  which  the  Supreme  Court  exer- 
cises its  superintending  control  over  the 
Courts  of  Appeals.  It  only  brings  up  the 
record,  and  this  court  will  only  treat  of 
such  errors  and  defects  which  appear  upon 
the  face  of  the  record,  and  which  are  Juris- 
dictional In  their  nature.  This  writ  may  be 
reported  to  not  only  In  cases  where  it  is  al- 
leged that  the  lower  court  is  absolutely  with- 
out auy  Jurisdiction  whatever,  but  It  also 
may  reach  and  aCTord  a  remedy  In  cases 
where  such  court  has  Jurisdiction,  but  under- 
takes to  axerdae  unauthorized  powers.  This 


principle  was  very  clearly  annonnced  bx 
Judge  Black  In  State  ex  Dawson  v.  St. 
I^ulB  Ct  of  App.,  99  Mo.,  loc.  Ctt  221,  12 
S.  W.  662,  where  it  is  said:  "But  it  cannot 
be  said  that  the  writ  will  be  Issued  ouly  in 
those  caees  where  the  lower  court  has  no 
Jurisdiction  whatever  over  the  case  before 
it.  High  says:  *The  province  of  the  writ  Is 
not  necessarily  confined  to  cases  where  the 
subordinate  court  is  absolutely  devoid  of 
Jurisdiction,  but  is  also  extended  to  cases 
where  such  tribunal,  although  rightfully  en- 
tertaining Jurisdiction  of  the  subject-matter 
In  controversy,  has  exceeded  its  legitimate 
powers.* "  There  is  but  one  question  Involved 
In  this  proceeding.  That  is,  does  the  record 
before  us  disclose  that  the  Kansas  City  Court 
of  Appeals,  in  the  dlsfrasitlon  of  relator's 
case,  pmding  before  it  upon  appeal,  exceeded 
Its  legitimate  powers,  or,  in  other  words, 
did  the  Court  of  Appeals  assume  to  exercise 
original,  and  not  appellate,  Jurisdiction  of  the 
cause,  and,  if  so,  was  it  such  an  exerdse  of 
unauthorized  power  as  this  court  will,  upon 
certiorari,  correct  and  remedy. 

Many  ctuestlons  are  presented  to  us  for  de- 
termination In  the  briefs  of  the  learned  conn- 
sel  in  this  cause.  They  are  earnestly  and 
very  ably  discussed.  We  shall,  however,  be 
content  with  the  determination  of  the  one 
vital  question  involved. 

We  shall  not  undertake  to  review  the  ac- 
tion of  the  circuit  court  In  respect  to  its  re- 
fusal to  award  relator  a  change  of  venue. 
The  learned  Judge  of  the  appellate  court,  in 
his  opinion  herein  quoted,  fully  settled  that 
question,  and  we  are  of  the  optnlon  that  it 
was  correctly  determined. 

The  question  with  which  we  are  confront- 
ed In  this  proceeding  must  be  determined  by 
the  statutory  provisions  applicable  to  It  The 
disbarment  proceeding,  which  is  the  origin 
of  this  case,  is  purely  statutory;  and  when 
the  statute,  In  a  proceeding  of  this  character, 
is  involved,  the  Jurisdiction  entertained  by 
the  court  must  be  determined  by  a  correct 
interpretation  and  application  of  the  statute 
whl(di  confers  the  Jurisdiction.  Our  atteu- 
tlon  is  directed  in  the  briefs  of  learned  coun- 
sel, iMth  for  relator  and  respondent  to 
numerous  cases.  We  have  searched  In  vain 
to  find  any  adjudication  upon  the  precise  or 
a  similar  question  to  the  one  before  us  for 
determination.  It  must  be  conceded  that  the 
Kansas  City  Court  of  Appeals  had  appellatP 
Jurisdiction  of  the  disbarment  proceeding 
against  the  relator.  The  case  was  tried  by 
the  circuit  court  of  Jackson  county,  testi- 
mony heard,  trial  proceeded  in  regular  order, 
and  relator  preserved  in  due  time  and  form 
his  exceptions  to  the  action  of  the  trial  court 
during  the  progress  of  the  trial.  His  ap- 
peal was  in  all  respects  duly  perfected,  and 
the  record,  as  provided  by  law,  transmitted 
to  the  appellate  court.  Relatrn's  case  was 
before  the  appellate  court  for  review,  as  Is 
provided  by  the  statute,  the  aamft  In  aU 
respects  as  In  actions  at  !»• 
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This  leaves  as  to  tbe  Inquiry  as  to  tbe  dq- 
tnre  and  character  of  Jtiriadlctlon  exercised 
by  the  appellate  court  In  respect  to  tblfl 
ease,  as  disclosed  by  the  record  before  ns. 
It  is  insisted  by  respondents  that  tbe  Ckt^irt 
of  Appeals  only  exercised  Its  appellate  Juris- 
diction. The  record  must  answer  this  ques- 
tion. Xo  one  can  read  the  opinion  in  this 
cause,  and  reach  any  other  conclusion  ttian 
that  the  appellate  court  was  not  exercising 
Its  appellate  jurisdiction,  but  did  undertake 
to  exercise  original  jurisdiction,  as  confer- 
red by  section  4925,  B«t.  St.  1809.  In  the 
opinion  the  Court  of  Appeals  very  clearly 
and  correctly  pointed  out  the  error  of  the 
trial  judge,  and  then  proceeded.  In  most  forci- 
ble and  unambiguous  terms,  to  determine  tbe 
nature  and  character  of  jarlsdictlon  It  was 
entertaining  in  the  disposition  of  the  cause. 
It  announced:  "But  suppose  the  dlBqnall0- 
cation  of  the  judge  did  deprive  htm  of  jnrls- 
dictlon,  and  notwithstanding  this  he  errone- 
ously proceeded  with  the  trial  and  gave  judg- 
ment, and  after  that  the  mattw  has  been 
transferred  here  by  appeal  and  for  trial  de  i 
noTo;  what  figure  can  such  an  error  cut  in 
our  determination  of  the  case?  How  can  it 
prejudice  the  complainant  [appellant]  In  his 
new  trial  here?  By  tbe  respondent's  appeal 
tbe  matter  Is  brought  before  ub  to  be  tried 
and  determined  just  as  if  we  were  exerdalng 
our  original,  Instead  of  appellate,  jurisdic- 
tion. Our  original  jurisdiction  in  a  matter 
of  this  kind  is  concurrent  with  that  of  the 
circuit  court  (Rev.  Bt.  1899, 1  4025),  and  since 
It  is  here  by  appeal,  and  the  parties  have 
voluntarily  subjected  tb^selves  to  our  ju- 
risdiction, all  prerlons  defects  in  tbe  pro- 
ceedings must  be  considered  as  waived.  The 
respondent,  who  has  invoked  by  his  appeal 
the  exercise  of  our  jurisdiction,  can  derive 
no  benefit  in  the  new  trial  to  which  bis  ap- 
peal entitles  blm  by  reason  of  any  eiTor 
which  may  have  intervened  in  tbe  proceed- 
ing in  the  court  below." 

It  la,  however,  earnestly  urged  by  respond- 
ents that  tbe  reason  given  by  the  appellate 
court  in  the  opinion  is  no  part  of  the  rec- 
ord, and  hence  cannot  be  considered  In  de- 
termining the  nature  of  the  jurisdiction  ex- 
ercised. This  may  be  conceded  for  the  pur- 
poses of  this  case;  still  we  have  the  conclu- 
sions reached  In  the  opinion,  clearly  em- 
phasized by  the  final  judgment  of  the  ap- 
pellate court.  Thus  it  18  stated  in  tbe  order: 
"And  being  of  the  opinion  that  the  matters 
Involved  are  triable  here  de  novo  upon  tbe 
record,  and  being  duly  advised  In  the  prem- 
toee,  doth  find  tbat  the  said  William  J.  Scott 
Is  guilty  of  deceit  in  his  professional  capacity 
as  an  attorney  at  law,  as  set  forth  in  tiie 
charges  filed  in  the  court  below,  and  con- 
tained in  the  record.  Wherefore  It  Is  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  William  J.  Scott  be  removed 
from  practice  as  an  attorney  at  law."  Here 
we  have  the  final  declaration  of  the  court 
that  tt  tried  tbe  case  anew  upon  tbe  record 


before  It,  Indicating  by  no  doubtful  termn 
tbat  It  was  exercising  Its  original  and  con- 
current jurisdiction  with  the  circuit  court, 
as  conferred  by  section  492G,  supra.  We  are 
of  the  opinion  that  but  one  conclusion  can 
be  reached  from  this  record,  upon  tbia  in- 
quiry, and  that  la  that  tbe  appellate  court 
disregarded  tbe  errors  apparent  In  the  rec- 
ord, and  proceeded  to  dispose  of  this  case 
as  though  the  complaint  had  been  originally 
filed  in  that  court.  This  is  made  apparent 
from  tbe  opinion  announced,  and  final  Judg- 
ment rendered. 

This  leaves  us  to  the  second  and  last  prop- 
osition in  this  proceeding:  Did  the  appel- 
late court,  by  tbe  exercise  of  its  original  ju- 
risdiction in  the  disposition  of  this  disbar^ 
ment  proceeding  pending  before  it  upon  ap- 
peal, exceed  Its  legitimate  powers?  This 
proposition  must  be  solved  by  a  correct  inter- 
pretation and  application  of  section  4925, 
supra.  Section  4924,  Bev.  St.  1899,  provides: 
"Any  attorney  or  counselor  at  law  who  shall 
be  guilty  of  any  felony  or  Infamona  crime, 
I  or  Improp^ly  retaining  his  client's  money, 
or  of  any  malpractice,  deceit  or  misdemeanor 
in  bis  professional  capacity,  may  be  removed 
or  suspended  from  practice,  upon  diarges 
exhibited  and  proceedings  thereon  had,  as 
hereinafter  provided."  Then  follows  section 
4926,  conferring  Jurisdiction  upon  certain 
courts  to  try  the  charges  exhibited.  It  pro- 
vides: "Such  charges  may  be  exhibited  and 
proceedings  thereon  had  in  the  Supreme 
Court,  the  St  Louis  Court  of  Appeals,  the 
Kansas  City  Court  of  Appeals,  or  tbe  circuit 
court  of  the  county  in  which  the  offense  shall 
have  been  committed  or  tbe  accused  resides." 
This  section  clearly  undertakes  to  confer 
original  as  well  as  concurrent  jurisdiction 
with  the  circuit  court  upon  the  Supreme 
Court  and  the  Courts  of  Appeals.  It  Is 
equally  clear  that,  to  authorize  tbe  appellate 
court  to  exercise  original  jurisdiction  in  pro- 
ceedings (tf  this  character,  the  charges  must 
be  exhibited  In  that  court;  In  other  words, 
the  proceedings  much  originate  before  that 
court  Section  4926,  Rev.  St  1899,  Indicates 
very  clearly  how  this  original  jurisdiction 
most  be  exercised.  It  provides:  "Tbe  cotirt 
in  which  such  charges  shall  be  exhibited 
shall  fix  a  day  for  the  hearing,  allowing  a 
reasonable  time,  and  the  clerk  shall  issue  a 
citation  accordingly,  with  a  copy  of  the  char- 
ges annexed,  which  may  be  served  upon  the 
accused  wherever  found."  It  will  be  observ- 
ed, by  the  last  section  cited,  that  the  court, 
whether  It  be  tbe  Court  of  Appeals  or  tbe 
circuit  court,  shall  issue  process  and  fix  a 
day  for  tbe  hearing  of  the  cause.  It  cer- 
tainly will  not  be  contended,  in  view  of  this 
statute,  that  the  charge  can  first  be  exhibit- 
ed in  the  circuit  court,  tried,  the  evidence 
preserved,  the  record  transmitted  to  the  ap- 
pellate court,  and  then  the  appellate  court 
can  appropriate  all  tbe  proceedings  of  the 
circuit  court,  in  the  exercise  of  Its  original 
and  concurrent  jiirisdlctloii.  We  are  onwill- 
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ing  to  sanction  any  such  interpretation  of  | 
tbat  statute.  Appellate  courts,  in  the  exeiv  i 
eiae  of  their  appellate  Jurisdiction,  are  courts 
of  review.  They  review  the  record  transmit-  ! 
ted  upon  appeal  or  writ  of  error,  and  afto* 
doing  so  they  are  authorized  to  affirm,  re- 
verse and  remand,  or  modify  the  ^udgm^t, 
or  enter  the  Judgment  that  the  trial  court 
should  have  entered.  I^e  Jurisdiction  flrst 
acquired  must  be  entertained.  In  this  pro- 
ceeding the  flrst  and  only  Jurisdiction  the 
appellate  court  acquired  was  an  appellate 
Jurisdiction,  and  It  was  not  authorized  to  ex- 
ercise any  other.  Relator  exercised  the  right 
conferred  upon  hfm  by  the  statute.  Section 
4035,  Rev.  St.  1890,  prvvides:  "In  all  cases 
of  a  trial  of  charges  in  the  circuit  court,  the 
defendant  may  eicept  to  any  decision  of  the 
court  and  may  prosecute  an  aiH>eai  or  writ 
of  wror,  In  all  respects  as  In  actions  at  law." 
In  pursuance  of  this  section,  relator's  case 
was  before  the  Court  of  Appeals  for  the 
purpose  of  correcting  any  errors  that  might 
be  disclosed  by  the  record  committed  by 
the  trial  court  In  the  disposition  of  the  case. 

It  Is  further  insisted  that  this  record  dis- 
closes a  proper  exercise  of  appellate  Jurisdic- 
tion, and  It  is  earnestly  contended  that  the 
appellate  court  had  the  right  to  review  the 
facts  and  enter  such  Judgment  as  the  trial 
court  should  have  entered.  In  sumwrt  of 
this  contention,  our  attention  Is  directed  to 
section  866.  Kev.  SL  1899,  which,  so  far  as 
pertioMit,  provides:  "The  Supreme  Court, 
St  Louis  Court  of  Appeals  and  Kansas  Oi^ 
Court  of  Appeals,  lu  appeals  or  writs  of  er- 
ror, siiall  examine  the  record  and  award  a 
new  trial,  reverse  or  affirm  the  judgment 
or  decision  of  the  circuit  court  or  give  such 
Judgment  as  such  court  ought  to  have  glveti, 
as  to  them  shall  seem  agreeable  to  law." 
In  pursuance  of  the  provisions  of  this  sec- 
tion, if  the  trial  court  had  failed  to  enter  Ita  I 
Judgment  In  proper  form,  or  had  entered  an 
erroneous  Judgment,  the  appellate  court,  In 
the  exercise  of  its  appellate  Jurisdiction, 
could  have  modified  It  or  entered  the  Judg- 
ment It  should  have  given.  But  that  section 
has  no  application  to  the  record  before  us. 
There  Is  no  pretense  in  this  proceeding  that 
the  Judgment  of  the  trial  court  was  defective 
or  erroneous  In  any  respect  and  the  Kansas 
City  Court  of  Appeals  did  not  undertake  to 
modify,  correct,  or  In  any  way  change  the 
fadgment  of  the  trial  court;  but  as  Indicat- 
ed by  the  final  order,  which  Is  emphaslKed 
by  the  opinion  of  the  court  It  tried  the  case 
anew,  and  entered  Its  own  Independent  Judg- 
ment, and  the  same  Judgment  that  was  ren- 
dered by  the  trial  court  This  simply  em- 
phasizes the  position  that  the  appellate  court 
in  relator's  proceeding,  notwithstanding  he 
had  perfected  his  appeal  in  due  form,  pro- 
ceeded to  exercise  original  jurisdiction,  and 
try  tlie  case  anew,  and  render  Its  judgment, 
as  though  said  charges  bad  been  flnt  ex- 
hibited in  that  court 

Cffiuuel  for  reqiondait  ^  tbelr  brief,  IB- 


I  slst  that  it  must  be  remembered  that  the 
{  Court  of  Api)eals  bad  both  original  and  ap- 
pellate Jurisdiction,  and  dte  the  caae  of 
!  State  V.  Harber,  129  Ma  271,  31  S.  W.  889. 
Will  say,  as  to  this  suggestion,  that  the  ap- 
pelate court  ill  this  proceeding,  did  not  liave 
original  Jurisdiction,  (or  the  reason  its  Juris- 
diction had  been  determined  by  the  appeal 
and  transmission  of  the  record  to  that  court 
and  tills  operated  tmly  to  confer  upon  that 
court  appellate  Jurisdiction.  It  could  only 
have  acquired  and  exercised  Its  original  Juris- 
diction, as  to  this  disbarment  proceeding,  1^ 
having  the  charges  exhibited  as  provided  by 
the  statute,  and  Issuing  its  prooeis  to  the  re- 
lator.  That  is  not  this  case. 

It  is  finally  contended  by  counsel  for  re- 
qwndenta  Uutt  the  record  in  this  cause  should 
be  sostalned  for  the  reason  that  the  appel- 
late court  had  tlie  power  to  hear  the  whole 
case  de  novo  cm  the  record  as  an  equity  case. 
If  by  this  contention  is  meant  that  appellate 
courts  can  hear  or  try  equity  cases  de  novo. 
It  is  a  mlBConception  of  the  Jurisdiction  of  ap- 
pellate courts,  even  lu  purely  eqnltaUe  pro- 
ceedings. While  the  Supreme  and  appellate 
courts  In  equity  cases  review  the  evidence 
upon  which  the  findings  of  the  trial  court 
are  based,  they  do  not  retry  the  case  anew, 
but  being  a  case  appealing  to  the  conscience 
of  the  chancc^or,  this  court  In  tbe  exercise 
of  its  appellate  jurtsdlctlOD,  reviews  all  the 
facts,  to  ascertain  if  all  the  equities  have 
been  adjusted  in  keeping  with  good  con- 
science; but  by  no  means  would  this  court 
hesitate  to  revme  an  equity  case  if  the  chan- 
cellor had  Ignored,  In  the  trial  of  the  cause, 
some  plain  and  mandatory  statute  applicable 
to  the  proceeding,  even  ttwugh  the  evidence 
fully  supported  the  finding  of  the  chancellor. 
Some  vt  the  equity  cases  cited  may  apply 
the  term,  in  reviewing  the  facts  by  the  ap- 
pelate court  as  a  trial  de  novo,  but  in  our 
<Vlalou,  this  la  a  misappropriation  of  the 
term.  This  phrase  is  only  applicable  Ic  ap- 
peals to  a  higher  court  that  corrects  the  er- 
rors of  the  Inferior  tribanal,  not  by  review, 
but  by  a  trial  anew. 

This  proceeding  was  Instituted  tn  pursu- 
ance of  the  statute.  In  that  respect  It  is 
purely  statutory.  Relator,  during  the  prog- 
ress of  the  trial,  preserved  hla  exceptions,  as 
he  was  fully  authorized  to  do  under  the 
statute.  He  had  the  right  to  have  an  im- 
partial tribunal  try  his  case.  His  affidavit 
for  a  change  of  venue,  whether  true  or  false 
In  point  of  fact,  must  be  takoi  as  true;  and 
the  Court  of  Appeals  correctly  held  that  it 
was  error  to  refuse  his  application  to  change 
the  venue,  and  the  court  should  have  revers- 
ed and  remanded  the  cause,  with  direct! (me 
to  the  trial  court  to  send  said  cause  to  an- 
other division  of  the  JackaoB  county  circuit 
court  for  trial. 

We  have  carefully  considered  the  record 
before  us,  and  we  are  unable  to  reach  any 
other  conclusion  than  that  the  Kansaa  City 
Ooort  of  Appeals  assumed  origliial  Jvladlc- 
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don  of  tbe  dbBbarment  proceeding,  without 
acquiring  it  Id  the  manner  pointed  out  bj 
the  statute,  and  proceeded  to  try  aaid  cause 
de  novo.  In  this,  witb  aU  due  respect  to 
said  court,  we  are  of  the  opinion  that  it  ex- 
ceeded Its  legitimate  powers.  It  la  tliere- 
fore  ordered  tliat  the  Judgment  of  the  Kan- 
sas Clt7  Oourt  of  Appeals  be  set  aside,  and 
It  Is  directed  to  reverse  the  judgment  of  the 
circuit  court,  with  direction  that  the  change 
at  renue  be  awarded.  AU  concor. 


OLIVBR  T.  SNIDZB,  Judge,  et  aL 

(Supreme  Court  of  MissourL    Jane  15,  190B.) 

COURTS— CAPB  GIRARDEAU  COMMON  PLEAS- 
EQUITABLE  JURISDICTION— ISSUANCE  OF 
INJUNCTION— POWERS  OP  JUDGE. 

1.  Undo-  Ber.  St  1899.  p.  2582,  I  18,  orgaa- 
Izlng  the  Cape  Girardeau  court  of  commoa  plena, 
and  giving  eald  court  "concurrent  original  ju- 
risOictkm  In  all  civil  acthHU  at  law"  wMi  Ifae 
eircttit  court  of  the  county,  said  oonuwm  ideas 
court  has  equitable  iurisdicUon. 

2.  Rev.  Sl  1899,  p.  2582. 1  18,  gives  the  Oape 
Qirardeau  court  of  common  pleas  concurrent 
original  jurisdiction  in  all  civil  actions  with  the 
circuit  ooart ;  and  section  80  (pam  2583)  pro- 
vides that  the  judge  shall  have  like  power  in 
relation  to  suits  therein  as  the  circuit  court 
judge  lias  In  like  cases,  and  that  he  may  grant 
vrrtts  of  injunction,  returnable  to  the  circuit 
court  Beld  that,  while  such  "court"  had  equi- 
table jnriadiction,  the  powers  of  the  "judge" 
must  be  strictly  limited  to  the  special  statute 
Crantinf  them,  and  injunctions  issued  by  him 
u  vacation  must  be  "returnable  to  the  circuit 
court" 

S.  Thb  construction  is  not  objectionable  cm 
the  ground  that  irreparable  Injury  may  eosue, 
as  a  writ  returoable  by  him  to  the  circuit  court 
has  all  the  elflcacy  it  would  have  if  returnable 
to  the  commoa  pleas. 

4.  Rev.  St  1899.  S  4161,  providing  that,  when 
the  term  "circuit  court"  is  need  Id  lany  law 
general  to  the  whole  state,  it  shall  Include 
"courts  of  the  common  pleas,"  unless  such 
constructioa  would  be  inconsistent  with  the  in- 
tent of  such  law,  or  of  some  law  specially  ap- 
plicable to  courts  of  common  pleas,  does  not 
apply  to  the  provislona  at  Act  ISBI  and  amend- 
ments (Rev.  St.  1899,  p.  2579),  granting  power 
to  the  judge  of  the  Cape  Girardeau  court  of 
common  pleas  to  issue  injunctions  returnable  to 
the  "circuit  court,"  the  act  being  special. 

In  banc.  Original  proceedings  by  John  F. 
Oliver  for  a  vrrit  of  prohibition  against  John 
A.  Snider,  judge  of  the  Cape  Girardeau  court 
of  oommcm  pleaa  and  anotha-.  Writ  grant- 
ed. 

Wilson  Cramer  and  B.  B.  Oliver,  for  plain- 
tiff. U  F.  Parkier  and  Frank  BL  Boirousba, 
for  defeudanta. 

OANTT,  J.  This  Is  an  original  proceeding 
In  this  court  to  obtain  a  writ  of  prohibition 
against  the  defendant  Judge  John  A.  Snider, 
the  judge  of  the  Cape  Girardeau  court  of 
common  pleas,  and  the  St.  Louis,  Memphis 
&  Southeastern  Railway  Company,  from  fur- 
ther proceeding  and  asserting  jurisdiction  to 
hear  and  determine  a  certain  suit  by  the  said 
railway  company  against  the  plaintiff,  John 
F.  Oliver,  wh«elD  a  tempcoary  writ  ot  ine- 


jnnctioa  was  issued  by  Judge  Snider  In  vaea- 
ti4Hi  of  his  said  court,  restraining  the  plain- 
tiff, Oliver,  from  entering  upon  the  right  of 
vray  of  said  railway  company,  and  cutting 
down  some  of  the  t^graph  poles,  and  from 
obstructing  and  preventing  aald  railway  com- 
pany from  grading  its  road,  and  from  Inter- 
fering with  Its  subcontractors,  agents,  and 
servants  in  carrying  on  Its  work  of  construct" 
Ing  Its  railroad  over  certain  lands  which  It  al- 
leged It  had  duly  condemned  and  appropri- 
ated for  a  right  of  way.  The  petition  alleges 
that  the  plaintiff  is  the  owner  o£^  and  for  a 
long  time  has  been  in  the  peaceable  pc^sea- 
aion  of,  the  following  real  estate  In  the  coun- 
ty of  Cape  Girardeau,  to  wit,  the  northwest 
fractional  quarter  of  section  28,  the  north- 
east fractional  quarter  of  section  29,  and  the 
southeast  fractional  quarter  of  section  20,  in 
township  83,  range  14;  that  on  the  23d  day 
of  January,  1902,  the  said  railway  company 
(a  railroad  company  duly  organized  mider 
the  laws  of  this  state,  and  engaged  in  the 
construction  of  a  railroad  In  and  through 
said  coun^)  presented  to  the  said  Snider,  as 
judge,  aforesaid,  of  said  common  pleas  court, 
Its  petition  for  the  condemnation  of  a  certain 
portion  of  said  real  estate.  The  said  peti- 
tion for  condemnation  is  th^  set  out  at 
length,  wherein,  in  brief,  it  was  allied  the 
said  company  needed  and  sought  to  condemn 
for  its  said  railroad  certain  strips  of  land, 
100  feet  in  vddth,  in  a  general  northerly  di- 
rection, and  q;>ecifically  describing  the  lands 
and  the  names  of  the  several  owners,  and, 
among  others,  100  feet  In  a  general  nortberly 
and  southerly  direction  over  and  through  and 
upon  the  northwest  fractional  quarter  of  sec- 
tion 28,  the  northwest  fractional  quarter  of 
section  29,  and  the  sontheast  fractional  quar- 
ter of  section  20,  In  township  33,  range  14, 
and  that  the  same  was  owned  by  J.  Frank 
Oliver,  upon  which  the  county  of  Cape  Gir- 
ardeau held  a  mortgage  for  f985;  that  the 
said  100  feet  in  width  In  each  of  the  parcels 
of  ground  speclfled  was  50  feet  on  each  side 
of  the  center  line  of  said  railroad,  as  the 
same  was  then  located  on  the  ground  by 
stakes  driven  in  the  ground  along  said  cen- 
ter line,  and  as  Indicated  on  a  plat  thereof 
therewith  filed,  and  made  a  part  of  said  pe- 
titi(m,  and  tliat  the  owners  of  said  parcels 
and  said  company  could  not  agree  upon  the 
proper  compensation  to  be  paid  for  said 
strips,  or  any  Interest  therein,  which  it 
aougbt  to  acquire,  or  the  damages  to  the  re- 
mainder of  the  tracts  by  reason  of  such  ac- 
qulsitlon,  and  prayed  for  the  appointment  of 
commlssloneiB  to  ascertain  the  damages 
which  said  owners  might  sustain,  as  a  just 
Dompensatlon;  that  thereupon  it  was  ordered 
that  a  hearing  of  said  petition  be  bad  before 
said  judge  on  the  14tb  day  of  February,  19(Xt, 
at  the  courthouse  In  Cape  Girardeau,  and 
that  plaintiff  was  duly  summoned  to  appear 
on  tbat  day  at  said  place;  tbat  upon  the 
bearing  the  matter  of  the  appointment  of 
commiasionera  was  taken  under  advisement 
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until  FebnuiT  ao,  1902.  at  whlcli  time  cec^ 
tain  oommlmlonoB  were  appointed  to  avww 
Mid  damagei,  and  directed  to  view  and  as- 
sen  tbe  same  and  make  retorn  therectf,  and 
afterwarda  qnallfled  and  nndertook  to  dis- 
charge their  duties  as  snch,  and  flle  tb^ 
report  In  the  oflOce  of  the  clerk  of  said  court 
"And  plaintiff  states  that  attex  the  appoint- 
■ment  of  said  oommlasloners  the  said  railroad 
company  abandoned  Ite  line  of  railroad 
across  {dalntUTs  lands  as  set  out  and  de- 
scribed In  Its  said  petition  for  condemnation, 
and  has  surveyed  and  located  an  entirely  dif- 
ferent line  instead  thereof,  and  has  wrong- 
folly  and  without  authority  of  law  nnder- 
taken  to  occupy  and  take  possession,  tor  tiie 
purposes  of  Its  railroad,  of  an  entirely  other 
and  different  strip  of  plalntlfTs  lands  than 
that  described  In  ita  petition  for  condemna- 
tion aforesaid;  that  plaintiff,  bebig  in  the 
lawful  possession  of  said  land,  undertook  by 
lawful  means  to  protect  his  property  from 
the  unlawful  acta  and  encroachments  of  said 
railroad  company;  that  on  23d  day  of  De- 
cember, 1902,  said  railroad  company,  tor  the 
purpose  of  harasshig,  annoying,  and  intimi- 
dating this  plaintiff,  and  of  taking  and  ob- 
taining possession  of  his  saUl  property, 
wrongfully  and  without  due  process  of  law 
filed  In  the  oCBce  of  the  clerk  of  the  Cape 
Girardeau  court  of  common  pleas  Ito  petttlrai 
for  Injnnctlon  against  plaintiff,  as  follows: 

'"In  the  Cape  Girardeau  Court  of  Com- 
mon Fleas,  County  of  Gape  Girardeau,  State 
of  Missouri.  January  Term,  1908.  St  Louis, 
Memphis  &  Southeastern  Railroad  Company 
T.  John  Frank  OUtw.  Petition  for  Injunc- 
tion. The  petitioner  herein,  the  St  Lonls, 
Memphis  &  Southeastern  Railroad  Company, 
respectfully  presents  that  it  is  a  coriwratlon 
duly  Incorporated  under  the  laws  of  the  state 
of  Missouri,  and  has  fidi  power  and  authority 
to  construct  opoate,  and  maintain  a  rail- 
road, and  Incidentals  thereto,  from  the  dty 
of  St  Louis,  through  the  of  Gape  Oir- 
ardeau,  in  the  state  of  Missonrl.  to  the  town 
of  Luzon,  In  the  state  of  Arkansas.  That  It 
has  begun  the  construction  of  Ita  rallnnrt, 
,  and  has  nearly  completed  the  entire  leading 
ot  the  same,  excepting  some  tew  small 
places,  Thst  It  owns  a  right  of  way  one 
hundred  feet  (100)  wide  through  the  landa 
ot  the  defendant  John  Frank  OliTer,  being 
the  northwest  Pactional  quarter  of  section 
28,  and  the  no^east  fracti<mal  quarter  of 
section  29,  and  the  southeast  fractional  quar* 
tcT  of  section  20,  township  88,  range  14,  In 
Cape  Girardeau  conn^,  Mlssonri.  An  ae- 
curate  descripticm  of  said  right  of  way  Is 
Indicated  on  the  plat  of  same  herewith  filed 
and  made  a  part  thereof,  the  center  line  ot 
which  one  hundred  feet  crosses  the  north  line 
of  said  OllTer's  property  at  a  point  1,992.5 
feet  from  the  northeast  comer  of  the  lands 
of  D.  Moore,  and  the  southeast  corner  of  the 
Isnds  of  8.  A.  Moss  or  George  Peterson,  and 
crosses  the  southerly  line  ot  said  Oliver's 
properly  at  a  point  1.338Jt  feet  easterly  trem 


the  quarter-section  comer  conmum  to  sec- 
tions 28  and  20  in  said  township  83,  rai«e  1^ 
In  said  conn^.  niat  petitioner  has  compet- 
ed grading  along  part  ot  said  right  of  way 
above  described,  and  Is  now  seeing  to  com- 
plete the  grading  of  the  road  along  the  bal- 
ance of -B^  right  of  way.  to  lay  track  there- 
on, and  tele^ph  pedes,  and  string  Ite  wire 
for  Ita  use.  That  the  petitioner  has  also 
placed  upon  said  right  of  way  tele^ph 
poles  ot  the  usual  dlmnudona,  for  the  pur- 
pose of  stringing  ita  wires  to  be  need  in  op- 
eration of  ita  trains.  That  tiie  defendant 
John  Frank  Oliver,  wrongfully  and  without 
cause  and  without  right  has  altered  upon 
said  right  ot  way,  and  has  cut  down  some 
of  the  td^npb  poles  and  thrown  them  in 
the  river,  and  has,  with  tbrce  and  arms,  ob- 
structed and  prevented  the  petitioner,  by  ite 
contractors,  agoits,  and  servanta,  from  fur- 
ther g^rading  upon  part  of  tiie  right  of  way 
aforesaid,  and  from  further  erecting  poles 
and  stringing  wires  thoreon.  That  said  Ol- 
iver has  threatened,  with  force  and  arms, 
to  shoot  and  kill  the  petitionn'B  snbcon- 
tti^cton,  agents,  and  servants.  That  the  pe- 
titioner has  no  adequate  remedy  at  law,  and 
therefore  prays  that  the  d^endant  John 
Frank  Oliver,  his  ag«its,  servants,  and  at- 
torneys, be  enjoined  and  restrained  from  cut- 
ting down  tiie  tel^praph  poles  of  the  plain- 
tiff, and  from  fondbly  obstructing  the  peti- 
tioner in  the  construction  of  ite  grading, 
track-laying,  pole-setting,  wire-stringing,  and 
tile  completion  of  ita  railroad  and  appurte- 
nances on  the  right  of  way  described.  Peti- 
tioner prays  that  a  temporary  writ  of  injunc- 
tion be  issued  as  abov^  returnable  to  the 
next  term  of  court  &nd  restrain  the  deteud- 
ant  as  •above  prayed,  until  the  further  flnd- 
tng  of  the  court  &>•  In  dvty  bound,  tbe  pe- 
titlonor  will  ew  i^y.  Frank  B,  Burroughs, 
Attorney  for  Petitioner.  ' 

"  *F.  B.  Dew^,  upon  oaUi,  states  tliat  be 
is  the  general  siv«lntendait  of  petitioner, 
and  that  he  Is  general  sqpwlntendent  of  con- 
struction of  ita  new  Unes,  and  baa  In  charge 
construction  ot  petitioner'B  road  upon  tbe 
afwesald  lands;  that  ttie  allegations  in  the 
foregoing  petition  are  true.   F.  B.  Dewey. 

"  'Subscribed  and  sworn  to  befwe  me  this 
22d  day  of  December,  1902.  My  term  ex- 
pires November  10,  1906.  RolUn  B.  An- 
drews, Notary  Public.  [Seal.]* 

"That  subsequently,  on  tbe  Slst  day  of 
December,  1902,  the  said  railroad  company 
presented  Ito  said  petition  for  injunction  to 
defendant  John  A.  Snider,  as  Judge  of  tbe 
Cape  Girardeau  court  of  common  pleas.  In 
vacation,  who  thereupon,  with  out  the  an- 
tiiority  of  law,  issued  a  temporary  writ  of 
injunction  against  this  plaintiff,  and  made 
the  same  returnable  to  the  Gape  Oinrdeau 
court  of  common  pleas." 

Upon  tbe  presentation  of  this  petition  a 
preliminary  rule  was  made  by  this  court  on 
the  20th  day  of  January,  190S,  and  was  serv- 
ed on  Judge  Bai&et  and  the  said  railway 
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company  on  the  2d  of  February,  1903. 
Thereafter,  on  the  7th  day  of  February,  1008, 
Judge  Snider  made  his  return  as  follows: 

"Comes  now  the  respondent  John  A.  Sni- 
der, and,  for  bis  return  to  the  writ  of  pro- 
hibition issued  In  this  case,  respectfully  says 
that  he  la  now,  and  was  at  the  time  mention- 
ed in  the  said  writ,  and  in  the  petition  for  the 
said  writ,  the  duly  acting  and  qualified  Judge 
of  the  Cape  Girardeau,  court  of  common 
pleas;  tliat  all  the  rarlous  proceedings  set 
out  in  the  itetition  for  the  writ  herein  occur- 
red as  Is  therein  pleaded.  He  avers  that,  as 
to  the  Identity  of  description  in  the  condem- 
nation proceedings  and  the  injunction  pro- 
ceedings, he  has  no  information  sufficient  to 
form  a  belief,  except  from  the  face  of  the 
pleadings  themselves,  and  that  he  believes 
the  lands  described  to  be  Identical.  He  fur^ 
ther  avera  that,  after  the  flUng  of  the  com- 
missions' report  in  the  condemnation  suit, 
relator  accepted  the  award  made  by  the 
ccnnmisBlonerB,  being  the  sum  of  |2,600;  that 
the  petitioner  for  Injunction,  the  St  Louis, 
Memphis  &  Southeastern  Bailroad  Company, 
filed  the  petition  In  the  Cape  Girardeau  court 
of  common  pleas  some  time  in  December; 
that  petitioner  gave  due  notice  to  the  de- 
fendant therein,  John  F.  Oliver,  that  it 
would  apply  to  said  Judge  for  a  temporary 
Injunction,  and  that  at  the  hearing  of  the 
said  temporary  writ  of  injunction  the  de- 
fendant therein,  John  F.  Oliver,  was  present 
in  person  and  by  counsel;  that  petitioner  for 
said  injunction  made  and  executed  a  good 
and  sufficient  bond,  both  as  to  amount  and 
security.  Indemnifying  John  F.  Oliver 
against  all  damages  which  might  accrue  by 
reason  of  the  Issuance  of  said  temporary  in- 
Jnnction;  and  that  said  Judge  Issued  said 
Injunction,  as  he  was  authorized  by  law  so 
to  do.  And  respondent  fnrther  says  that  it  is 
not  true  that  the  Judge  of  the  Gape  Girardean 
court  of  common  pleas  has  no  power  to  issue 
writs  of  injunction  returnable  to  the  com- 
mon pleas  court,  and  it  is  not  true  that  the 
law  expressly  requires  said  Judge  to  make 
all  such  writs  returnable  to  the  circuit  court 
of  said  county;  that  it  Is  not  true  that  the 
Gape  Girardeau  court  of  common  pleas  has 
no  Jurisdiction  to  hear  and  determine  writs 
of  Injunction;  that  It  is  not  true  that  all 
petitions  for  injunctions  in  the  county  of 
Cape  Girardeau  must  be  filed  in  the  office 
of  the  circuit  court  of  said  county.  But  on 
the  contrary,  respondent  says  that  the  Cape 
Girardeau  court  of  common  pleas  has  full 
power,  authority,  and  Jurisdiction  to  enter- 
tain all  proceedings  for  Injunction,  and  that 
the  Judge  of  the  said  court  has  full  power 
and  authority  to  issue  a  temporary  vn-lt  of 
injunction,  returnable  to  said  Cape  Girar- 
deau court  of  common  pleas;  and,  for  his 
authority  for  such  belief,  respondent  says: 
That  the  Cape  Girardeau  court  of  common 
pleas  was  established  by  an  act  of  the  Leg- 
islature passed  In  the  year  1851,  and  that  its 
power  was  supplemented  by  varioos  acts 
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since  passed,  all  of  which  are  collated  in  the 
appendix  to  the  Revised  Statutes  of  1809, 
at  page  2S79  and  following.  That,  among 
other  things,  the  charter  of  said  court  pro- 
vides in  section  2  thereof  as  follows:  'The 
said  court  of  common  pleas  shall  bave  power 
and  Jurisdiction  within  the  said  city,  county 
and  township  of  Cape  Girardeau  as  follows; 
Flrst,  concurrent  original  Jurisdiction  In  all 
civil  actions  at  law  with  the  circuit  court  ct 
said  county.*  Section  18  of  the  charter  oi 
said  court  provides:  'The  circuit  court  and 
court  of  common  pleas  shall  have  Jurl^ic- 
tion  to  hear  and  determine  all  civil  cases  In 
law  and  In  equity  which  shall  be  transferred 
to  them,  respectively.'  That  section  23  of 
the  charter  of  said  court  provides:  The 
practice,  process  and-  proceedings  in  said 
court  of  common  pleas  shall  be  the  same  in 
all  respects  as  is  or  may  be  provided  by  law 
for  the  government  of  the  circuit  conrt  and 
county  conrt  respectively  except  as  herein  oth- 
erwise specially  provided.'  That  section  80  of 
the  charter  of  the  said  court  provides,  among 
other  things:  'The  Judge  of  said  court  shall 
have  like  power  in  relation  to  suits,  processes 
and  proceedings  In  said  court  of  common 
pleas  as  the  circuit  court  Judge  by  law  has 
in  like  cases  in  the  circuit  court:  he  may 
grant  writs  of  ne  exeat  and  Injunctions  re- 
turnable to  the  circuit  court'  That,  in  ad- 
dition to  the  powers  and  Jurisdiction  confer- 
red by  the  foregoing  sections,  section  4161 
of  the  Revised  Statutes  of  1899  provides: 
•Whenever  the  term  "circuit  court"  is  used 
in  any  law  general  to  the  whole  state,  the 
same  shall  be  construed  to  include  "courts 
of  common  pleas,"  unless  such  construction 
would  be  inconsistent  with  the  evident  Intent 
of  such  law  or  of  some  law  especially  ap- 
plicable to  courts  of  common  pleas.'  •  •  • 
Respondent  avera  and  believes  that  the  clause 
in  the  charter  giving  the  Jndge  in  said  conrt 
power  to  issue  a  temporary  writ  returnable 
to  the  clrcnit  ponrt  Is  not  a  limitation  upon 
his  general  Jurisdiction  In  all  dvil  cases,  but 
is  additional  power.  Respondent  says  that 
he  is  willing  now  and  at  all  times  to  obey 
whatever  orders  this  honorable  court  may  see 
proper  to  make  In  the  premises,  and  avers 
that  be  Issued  the  writ  of  injunction,  as  he 
believed  he  had  a  right  to  do,  relying  upon 
the  authorities  aforesaid,  and,  having  fully 
made  return,  respectfully  prays  to  be  hereof 
discharged.  John  A.  Snider,  by  Frank  Ei. 
Burroughs  and  L.  9*.  Parker,  Attomeys  for 
Respondents." 

The  return  ot  the  company  is  to  the  same 
effect. 

To  which  returns  plaintiff  on  March  4, 
1903,  filed  bis  replies,  denying  the  new  mat- 
ter. 

Prohibition  is  asked  in  this  case  on  the 
ground  that  the  Judge  of  the  Gape  Girardeau 
conrt  of  common  pleas  exceeded  his  Jurisdic- 
tion in  granting  a  temporary  writ  of  In- 
junction returnable  to  said  court  of  common 
pleas.   With  the  mffldeni^  or  Insufficiency 
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of  tbe  application  for  InjuDctlou,  we  bave 
uothlng  to  do  at  this  time.  Tbe  point  for 
doteroilnatlon  Is  tbe  power  of  tbe  judge  of 
that  court  in  vacation  to  iseae  a  temporary 
wi-It  returnable  to  his  own  court.  This  must 
dfipend  upon  tbe  statutory  power  conferred 
upon  the  Judge  of  that  court  by  the  General 
Assembly.  Tbe  aald  common  pleas  court 
was  established  by  an  act  of  tbe  Legislature 
appi-oved  February  22,  1851  (I^aws  1851,  p. 
201).  Among  other  powers.  It  was  glTen 
"concurrent  original  jurisdiction  in  all  civil 
actions  at  law,  with  tbe  circuit  court"  From 
time  to  time,  amendatory  acts  have  since 
been  passed,  extending  and  defining  Its  Juris- 
diction. Laws  1853,  pp.  80,  81.  By  section 
14  of  the  act  of  1853  (page  82),  "the  jud^e 
of  said  court  sball  be  a  conservator  of  tbe 
peace  throughout  the  county,  and  shall  have 
like  powers  in  relation  to  suits,  process  and 
proceedings  in  the  said  court  of  common 
pleas  as  a  circuit  Judge  by  law  has  In  like 
cases  in  tbe  circuit  court;  he  may  grant 
writs  of  ne  exeat  ant]  InJnnctionH,  returnable 
to  tbe  circuit  court,  take  and  certify  the 
proof  and  acknowledgment  of  deeds,  convey- 
ances and  other  Instruments  of  writing;  ad- 
minister oaths,  issue  writs  of  habeas  corpus 
aud  bear  and  determine  the  same,  in  the 
same  manner  as  a  judge  of  the  circuit  court" 
Rev.  St  1899,  p.  2583.  In  Fulenwider  v. 
Fulenwider,  53  Mo.  439,  the  Jurisdiction  of 
said  court  In  causes  in  equity  was  chal- 
lenged, but  this  court  said:  "At  tbe  time 
this  act  was  passed,  our  Code  of  dvil  Prac- 
tice was  iu  full  force  as  enacted  In  1849 
(Laws  1849,  p.  73).  By  this  Code  tbe  dis- 
tinction between  actions  at  common  law  and 
suits  In  equity  was  abolished,  and  it  was 
declared  that  only  one  form  of  action  should 
exist  in  this  state,  to  be  denominated  a  'civil 
action.'  Although  the  Hue  of  demarcation 
between  cases  In  equity  and  cases  at  law 
still  exists,  there  is  but  one  form  of  action 
for  all  remedies.  Therefore  when  the  Legis- 
latore  used  the  phrase  'civil  actions  at  law* 
In  the  above-named  act  it  was  to  denote 
that  no  concurrent  criminal  Jurisdiction  with 
the  circuit  court  was  Intended  to  be  confer- 
red." Accordingly  it  was  held  said  court  had 
concurrent  jurisdiction  over  causes  In  equity 
with  the  circuit  court  Afterwards,  In  Roth 
V.  Tledeman  et  al..  53  Mo.  488,  the  jurisdic- 
tion of  said  court  to  enforce  mechanics'  Ileus 
was  deoled;  and  this  court  overruling  that 
contention,  through  Sherwood,  J.,  said:  "It 
is  difficult  to  perceive  how  the  Legislature 
could  have  employed  more  plain  and  unam- 
biguous language  as  to  the  jurlBdlction  in- 
tended to  be  conferred  than  In  the  act  now 
under  consideration.  By  the  very  terras  of 
tbe  act  tbe  Jurisdiction  of  tbe  Cape  Girar- 
deau court  of  common  pleas  is  made  coex- 
tensive with  the  circuit  court  in  all  civil 
actions.  To  hold  that  this  sweeping  clause 
does  not  Include  actions  for  the  enforcement 
of  mechanics'  Uena  would  be  to  rob  the 
words  of  th^  mulfeBt  meanlDg,"  More  re* 


cently,  in  State  ex  ret  t.  Ross.  122  Mo.  455, 
25  S.  W.  951,  23  Li  R.  A.  534,  this  court, 
while  differing  as  to  other  propositions  in- 
volved in  tbat  caae,  all  agreed  that  said  court 
had  Jurisdiction  to  appoint  a  receiver  on  a 
bin  in  equity;  Judge  Brace,  voicing  the  opin- 
ion of  the  majority,  sayli^  on  this  point 
"that  the  property  of  tbe  railway  company  Is 
partly  within  the  jurisdiction  of  tbe  Cape 
Girardeau  court  of  .common  pleas;  and  that 
In  a  proper  action  pending  In  that  court  It 
bad  Jurisdiction  to  appoint  a  receiver  there- 
of. Is  conceded."  Barclay,  for  the  minor- 
ity, referring  to  Fulenwider  v.  Fulenwider. 
63  Mo.  439,  and  Roth  v.  Tledeman.  63  Mo. 
4S9,  said:  ^Theee  decisions  have  stood  un- 
reversed for  thirty  years,  and  we  adhere  to 
tiiem  without  discussion,  as  expressing  the 
law  touching  the  rigbt  of  the  common  pleas 
court  to  hear  and  adjudicate  suits  of  tbe  gen- 
eral class  to  which  the  receivership  proceed- 
ing in  that  court  belongs."  In  view  of  this 
imlform  construction  of  the  act  creating  said 
court  and  the  fact  that  to  now  hold  other- 
wise would  unsettle  many  property  rights 
which  have  doubtless  vested  upon  the  ex- 
ercise of  equitable  jurisdiction  by  said  court 
we  have  no  hesitancy  In  holding  tbat  said 
court  has  equitable  jurisdiction,  and,  a«  In- 
cident thereto,  the  power  to  issue  and  try 
suits  for  injunction  and  enforce  Its  decrees 
In  such  cases. 

But  granting  that  said  court  has  such  pow- 
er, it  does  not  follow  that  tbe  Judge  thereof 
may  issue  writs  of  injunction.  In  vacation, 
returnable  to  said  court.  The  contention  of 
the  defendant  Judge  her^n  Is  that  Inasmuch 
as,  by  tho  old  chancery  practice,  the  Judge  of 
the  court  having  jurisdiction  in  eqiUty  could 
grant  a  temporary  writ  in  vacation,  and  as 
tbis  court  has  ruled  that  the  common  pleat 
court  has  jurisdiction  in  equity  and  In  In- 
junction cases,  it  necessarily  follows  tbat  he 
has  the  same  power  that  a  circuit  Judge  has 
to  Issue  temporary  writs  of  injunction  re- 
turnable to  his  own  court.  On  the  other 
hand,  the  plalntUf  Insists  that  as  tbls  Is  a 
statutory  court,  and  as  we  must  look  to  the 
act  creating  It  for  the  powers  of  the  judge 
thereof,  and  as  the  act  expressly  directs  that 
Injouctiona  granted  by  bim  shall  be  "re- 
turnable to  tbe  circuit  court"  his  powers  In 
injunctions  Issued  by  him  In  vacation  are 
necessarily  limited  by  the  statute,  and  be 
can  only  make  them  returnable  to  the  cir- 
cuit court.  Oounsel  for  defendants  refer  us 
to  section  4161.  Rev.  St.  1899,  which  provides 
that  "whenever  the  term  'circuit  court'  is 
used  in  any  law  general  to  the  whole  state, 
the  same  shall  be  construed  to  include  'courts 
of  common  pleas,'  unless  such  construction 
would  be  Inconsistent  with  the  evident  In- 
tent of  such  law  or  of  some  law  epe<dally 
applicable  to  courts  of  common  pleas."  And 
Inasmuch  as  section  8027,  Rev.  St  1899.  pro- 
vides tbat  "Injunctions  may  be  granted  by 
the  drcalt  court  or  judge  tbereof  In  vaca- 
tion."  if  we  read  Into  said  tectloB  *H!oiiuiion 
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pleas  court,**  Instead  of  "drcnlt  court."  the 
Judse  of  said  commou  pleas  court  would,  by 
express  statute,  tw  given  the  power  In  vaca- 
tion to  Issue  writs  of  injunction.  But  by 
recurring  to  section  4161,  Eev.  St  1899,  It 
win  be  observed  that  the  words  **common 
pleas"  are  not  to  be  read  into  the  statute,  if 
by  so  dolus  such  a  construction  would  be 
Uiconaistent  with  "some  law  specially  ap- 
plicable to  courts  of  common  pleas."  As  we 
are  considering  a  stetute  "specially  applic- 
able^ to  the  Cape  Girardeau  court  of  common 
pleas,  and  as  that  statute  expressly  provides 
that  "writs  of  Injunction  issued  by  the  judge 
of  said  court  shall  be  returnable  to  the  cir- 
cuit court,"  tt  Is  quite  obvious  Oiat  section 
41  SI  in  no  way  enlarges  the  powers  of  the 
judge  of  the  Cape  Girardeau  court  ot  com- 
mon pleas,  but  is  UiconslBtent  with  the  spe- 
cial  act  creating  that  court  So  that,  after 
all,  thb  record  calls  for  a  construction  of 
the  various  acts  defining  the  power  of  the 
Jodge  of  the  common  pleas  court  The  Legis- 
lature created  the  court,  and  had  plenary 
power,  subject  to  the  Cbnstltutlon,  to  give 
that  court  and  the  Judge  thereof.  Just  such 
authority  as  it  deemed  proper.  That  its  at- 
tention was  directed  to  the  power  It  should 
confer  on  the  Judge  In  vacation  is  too  plain 
for  discussion.  It  saw  fit  not  to  leave  his 
power  In  granting  injunctions  open  to  infer- 
ence, but  expressly  directed  such  writs  to 
be  "returnable  to  the  drcuit  court*'  It  Is 
not  our  duty  or  light  to  add  to  or  amplify 
that  power  or  change  it  by  construction. 
Generally  throughout  our  legislation,  when 
the  Legislature  has  deemed  it  necessary  to 
grant  the  Judge,  in  contradistinction  to  his 
court,  the  power  to  make  orders  and  grant 
wrtts  in  vacation,  it  has  done  so  by  positive 
enactment;  and.  In  View  of  the  general  doc- 
trine that  a  Judge  In  vacation  has  only  such 
powers  to  transact  Judicial  business  as  are 
expressly  conferred  upon  him  by  statute,  we 
think  that  wben  it  authorized  him  to  issue 
Injunctions  retarnable  to  the  circuit  court  It 
excluded  his  right  to  Issue  an  Injunction  re- 
turnable to  his  own  court  Nor  do  we  think 
that  this  involves  the  hardship  which  coun- 
sol  urge— that  Irreparable  injury  may  ensue 
If  he  Is  denied  this  power.  His  writ  Issued 
and  returnable  to  the  circuit  court,  has  all  the 
efficacy  and  restraining  power  that  It  would 
have  if  returned  to  his  own  court  for  the 
purposes  of  staying  a  threatened  Injury,  re- 
mediable only  In  chancery.  It  Is  returnable 
to  a  court  having  full  equity  powers,  and 
every  presumption  must  be,  and  Is,  Indulged 
that  If  the  applicant  therefor  Is  entitied  to 
such  a  remedy,  it  will  be  sustained  by  the 
elrcoit  court  and.  If  not  It  ought  to  be  dis- 
solved. 

Our  conclusion  la  that  the  Judge  of  the 
court  of  common  pleas  exceeded  hla  Juris- 
diction In  granting  an  Injunction  In  vacation 
returnable  to  his  own  court  ftnd  hence  the 
(ffovlslonal  rule  for  prohibition  must  be^  and 
Is,  made  absolirtb   All  concur. 


OHANET  V.  LOUISIANA  &  M.  R.  E.  00.« 
(Supreme  Court  of  Misaourl,  Division  No.  1. 
June  '^0,  1003.) 

HASTBR  AND  SBRVANT— RAILROAD  BMPLOTS 
—WHAT  CONSTITUTES  —  CARRIER  —  PASSEN- 
OER— CROWDED  CAR— ASSUMING  DANQBROUS 
FOSITION— INJURY  —  CONTRIBUTORY  NBQU- 
GEN'OE— ABSENCE  OF  PLEA. 

1.  One  who  is  acQuaiuted  vrfth  the  conductor 
tnd  brakeman  on  a  mixed  train,  aud  for  sev* 
eral  years  has  ridden  ouce  a  week  tfaraeon  with- 
out pajias  fare,  but  rendering  assistancs  in 
handliog  baggage  and  unloadlug  cars,  etc..  Is 
not  an  employ^  of  the  railroad  company. 

2.  fifelther  on  gen  era!  principles,  nor  under 
Ber.  St.  1899,  |  1080.  providing  that  If  a  rail- 
road-passenger shall  be  lojarea  while  on  the 
platform,  or  in  any  baggage,  wood,  or  freight 
car^  iu  violation  of  printed  regulations  posted 
inside  of  the  passenger  cars,  the  company  shall 
not  be  liable  if  at  the  time  it  famished  room 
inside  its  passenger  cars  guffldent  for  passen- 
gers, is  a  passenger  Justified  In  taliiDg  a  posi- 
tion, on  account  of  the  crowded  condition  of  the 
paBseoger  car,  ou  the  top  ot  a  fright  car,  hold- 
ing on  to  a  brake  with  liis  legs  dangling  over 
the  end  of  the  car. 

3.  Though  in  an  action  br  a  passenger  for  in- 
jnriee  there  is  no  plea  of  contributwy  negli- 
gence, yet  where  it  clearly  appears  from  plain- 
tiff's own  evidence  that  he  was  guilty  of  negli- 
gence directly  contributing  to  his  injury.  It  Is 

K roper  to  take  the  case  from  the  jury  t^  an 
istruction  in  tlu  natort  «f  a  demurer  to  the 
evidence. 

Appeal  from  Circuit  CSonrt  Aadraln  Coan- 
ty;  E.  M.  Hughes,  Jadge. 

Action  by  John  Ghaney  against  the  Louis- 
iana  &  Missouri  River  Ballrood  Oompany. 
Judgment  for  defendant,  and  plaintlfl  ap- 
peals. Affirmed. 

Geo.  Boberteon,  fiir  appellant  F.  Efous 
ton,  for  respondent 

VALLIANT,  J.  Plaintiff  sues  to  recover 
damages  for  personal  Injuries  sustained  by 
him  In  an  accident  on  a  railroad  owned  by 
the  defendant  corporation,  but  leased  to  and 
operated  by  the  Chicago  6c  Alton  Railroad 
Company.  Tbe  accident  Is  alleged  to  have 
resulted  from  a  defective  condition  of  the 
road  and  the  negligent  running  of  the  train. 
The  petition  Is  In  two  counts.  In  tbe  first 
count  plaintifr  declares  that  he  was  an  em- 
ployA  of  tfae  Chicago  &  Alton  Oompany,  en- 
gaged In  operating  the  train,  and  in  the  aec- 
ond  that  he  was  a  passenger. 

Tbe  plaintiff's  evidence  tended  to  show  as 
follows:  The  defendont  la  a  Mlssonri  cor- 
poration owning  a  railroad  extending  from 
Louisiana.  Mo.,  south  to  the  Missouri  riv- 
er, which  road  is  leased  to  and  operated 
by  the  Chicago  &  Alton  Railroad.  Company. 
Plaintiff  lived  near  Auxvaase,  which  Is  a 
station  on  tbls  road  a  few  miles  from  Mex- 
ico, Mo.  A  local  train  composed  ot  freight 
cars  and  a  caboose,  in  which  passengera  were 
usually  carried,  ran  regularly  on  that  part 
of  the  road.  Tbe  plaintiff  was  famlHar 
with  this  train,  was  well  acquainted  with 
the  conductor  and  brakeman,  and  made  tn- 

•RebMrtng  d«nlea  July  1,  UOI.  . 
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queot  tripe  on  It  from  AuxTasse  to  Mexico 
and  return.  He  was  not  In  the  habit  of 
paying  fare,  and  did  not  expect  to  do  bo. 
The  conductor  never  asked  htm  for  fare,  but 
frequently  would  ask  him  to  assist  In  taand- 
JlDg  the  baggage  and  unloading  care,  and  he 
always  assisted  in  whatever  he  was  asked  to 
do.  He  freQuently  rode  on  the  top  of  the 
cars,  and  helped  with  the  brakes  when  re- 
quested. He  had  been  going  to  and  fro  on 
this  train,  on  these  conditions,  once  a  week 
for  several  years.  On  the  day  of  the  acci- 
dent the  plaintiff  boarded  the  train  at  Aux- 
vasse,  aiming  to  go  to  Mexico;  he  got  on  the 
front  platform  of  the  caboose;  the  conductor 
At  that  time  was  on  the  rear  platform,  giv- 
Jng  tlie  signal  to  the  engineer  to  start; 
-plalntiCT  at  that  time  was  in  the  line  of  the 
•conductor's  vision;  whether  he  was  seen  by 
the  conductor  or  not  he  did  not  know.  When 
the  train  pulled  out  from  Auxvasse,  the  plain- 
tiff, standing  on  the  front  platform,  looked 
Into  the  caboose  and  saw  that  all  the  seats 
■were  occupied,  four  or  five  men  were  stand-- 
ing  in  the  aisles,  and  thereupon  be  climbed 
nxpon  top  «f  the  freight  car  next  in  front, 
and  walked  on  along  to  the  front  over  about 
fllx  cars  and  sat  down  on  the  top  of  a  freight 
car.  The  two  brakemen  saw  him.  When 
the  train  stopped  at  the  next  station,  he  got 
down  on  the  ground.  While  the  train  was 
standing  there  one  of  the  brakemen  asked 
blm  to  go  up  and  let  off  a  brake;  he  went 
up  on  top  of  the  car  for  this  purpose;  It 
was  the  third  or  fourth  car  from  the  caboose; 
he  let  off  the  brake  as  requested,  and  then 
sat  down  on  top  of  the  car  at  one  end,  facing 
to  the  rear,  with  his  legs  hanging  down  be- 
tween two  cars,  holding  to  a  brake.  He  was 
In  that  position  when  three  of  the  cars  in 
front  Jumped  the  track,  the  rails  spread,  the 
wheels  of  the  car  he  was  on  dropped  between 
the  rails,  the  rear  cars  crushed  against  it, 
(tnd  his  leg  was  crushed.  The  result  was  his 
leg  was  afterwards  amputated.  The  road 
was  In  bad  condition,  and  the  train  was  be- 
ing ran  unusually  fast.  Upon  tbe  conclusion 
of  the  plalntlfTs  testimony,  tbe  court,  at  tbe 
request  of  the  defendant,  gave  an  Instruc- 
tion to  the  effect  that  the  plaintiff  was  not 
entitled  to  recover,  which-  resulted  In  a  Judg- 
ment of  nonsuit,  from  which  tbe  plaintiff  ap- 
peals. 

Tbe  plaintiff,  as  shown  by  his  petition,  was 
not  entirely  satisfied  In  his  own  mind  wheth- 
er he  was  on  the  train  in  the  capacity  of 
an  employs  to  assist  In  Its  operation,  or  that 
of  a  passenger  to  be  taken  care  of  by  those 
In  charge  of  the  train;  in  his  brief  before 
us  he  inclines  to  the  position  that  lie  was  a 
passenger,  but  Insists  that,  whether  em- 
ploye or  passenger,  be  was  entitled  to  have 
bis  case  submitted  to  the  Jury.  We' think  It 
Is  very  clear  he  was  not  an  employs,  but  It 
does  not  follow  from  that  conclusion  ttiat 
he  was  a  passenger.  If  he  was  on  the  train 
with  the  knowledge  and  consent  of  tbe  con- 
ductor, for  the  purpose  of  being  carried,  be 


was  a  passenger.  The  only  evidence  from 
which  It  could  be  inferred  that  the  conductor 
knew  he  was  on  the  train  at  all  la  to  tbe 
effect  that  he  was  In  tbe  line  of  the  con- 
ductor's vision  when  the  latter  was  giving 
the  signal  to  the  engineer  to  start  But  at 
that  time  tbe  plaintiff  was  on  the  front  plat- 
form of  the  caboose;  there  Is  no  evidence 
tliat  the  conductor  saw  him  on  the  top  of 
tbe  freight  car.  It  Is  perhaps  unnecessary, 
however,  for  as  to  decide  that  question,  be- 
cause, if  we  concede  to  the  plaintiff  that  Ms 
relation  to  the  defendant  was  that  of  a  pas- 
senger on  tbe  train,  we  cannot  concede  that 
he  was  Justified  as  a  passenger  in  taking  his 
s^t  on  top  of  tbe  freight  car,  and  we  can- 
not adjudge  tbe  carrier  liable  for  an  injury 
received  by  the  plaintiff,  to  the  producing  of 
which  bis  position,  so  unneceasary  and  so  un- 
usual for  a  passenger,  contributed. 

The  plaintiff.  In  giving  bis  testimony,  was 
unable  to  divest  tiimself  entirely  of  either  of 
the  two  characters  in  which  he  sued.  Hav- 
ing in  mind  that  perhaps  his  rdatlon  was  that 
of  an  employs,  be  conveys  tbe  idea  tbat  be 
was  on  top  of  tbe  car  to  assist  with  tbe 
brakes;  but,  If  he  Is  to  be  adjudged  a  passen- 
ger, he  says  be  climbed  on  top  of  the  car  and 
took  his  scat  there  because  all  the  seats  in  the 
caboose  were  occupied  and  four  or  five  were 
already  standing  in  tbe  aisles.  If  we  should 
sustain  the  plaintiff's  suit  on  that  theory,  then 
we  would  be  laying  down  the  law  that  when- 
ever a  passenger  train  Is  so  crowded  that  one 
cannot  obtain  a  seat  Inside  be  may  climb 
on  top  of  the  train,  and  if  then,  through  the 
negligent  handling  of  tbe  train,  there  comes 
a  Jar  sufficient  to  throw  him  off  his  elevated 
seat,  and  he  Is  Injured,  tbe  carrier  Is  liable, 
notwithstanding  tbe  fact  that  his  position  on 
top  of  the  train  had  as  much  to  do  with  tbe 
Injury  as  the  Jar.  Of  course  the  bare  state- 
ment of  the  proposition  is  Its  refutation. 

But  tbe  plaintiff  relies  on  section  lOSO,  Rev. 
St  1899:  "In  case  any  passenger  on  any 
railroad  shall  be  Injured  while  on  tbe  plat- 
form of  a  car,  or  in  any  baggage,  wood  or 
freight  car,  in  violation  of  tbe  printed  r^u- 
latlons  of  the  company,  posted  up  at  the  time 
in  a  conspicuous  place  Inside  of  Its  passenger 
cars  then  In  tbe  train,  sucb  company  shall 
not  be  liable  for  the  Injury:  provided  said 
company,  at  the  time,  furnished  room  Inside 
Its  passenger  cars  sufficient  for  tbe  proper 
accommodations  of  the  passengers."  There 
were  no  such  printed  regulations  posted  in 
this  caboose.  That  Is  a  quaint  old  statute. 
It  was  enacted  in  1853  (Acts  1852-53,  p.  143) 
passed  Into  the  revision  of  1855,  and  seems  to 
have  escaped  the  pruning  knife  of  all  the  re- 
vising sessions  of  tbe  General  Assembly 
since  that  date. 

The  art  of  operating  railroads  has  Improv- 
ed since  that  statute  was  enacted,  and  the 
people  of  tills  state  now  know  more  al)out 
railroad  traveling  than  they  did  50  years 
ago.  Ttiat  act  seems  to  contemplate  that  It 
was  expected  tbat  passencer^  when  tbe  car 
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or  cars  eBpeclally  designed  for  them  happen- 
ed to  be  crowded,  would  And  seats  In  the 
baggage  car,  or  In  a  freight  car,  or  In  a  **wood 
car,"  whatever  that  may  have  been,  and  It 
devolved  the  dnty  on  the  railroad  company 
to  post  conspicuous  notices  on  the  passenger 
cars  warning  the  people  not  to  do  so.  Bnt  we 
need  not  say  In  this  opinion  what  the  effect 
of  that  statute  would  be  at  this  day  on  a 
case  brought  within  its  terms,  for  the  reason  : 
that  the  plaintiff's  case  does  not  come  within  | 
those  terms.  The  statute  contemplates  that,  ] 
when  the  passenger  car  is  crowded,  men  may 
take  refuge  in  a  baggage  car.  In  a  freight 
car,  or  in  a  wood  ear;  but  It  makes  no  provi- 
sion for  a  man  who  Is  so  reckless  as  to  take 
a  position  on  the  top  of  a  freight  car,  as  this 
passenger  did.  The  plaintiff  was  the  only 
person  hurt  In  the  accident,  and  It  Is  certain 
the  perilous  position  which  he  volimtarlly 
and  unnecessarily  assumed  contributed  to  the 
result. 

Although  there  was  no  plea  of  contributory 
negligence,  yet  where  It  clearly  appears,  as  it 
does  in  this  case  from  the  plaintftTs  own 
evidence,  that  be  was  guilty  of  negligence  ! 
that  directly  contributed  to  produce  the  in-  [ 
jury,  it  is  the  duty  of  the  court  to  take  the 
case  from  the  Jury  by  an  instruction  In  the 
nature  of  a  demurrer  to  the  evidence,  Hud- 
son V.  Wabash  Ry.  Co.,  101  Mo.  13,  14  S.  W.  I 
15;  Bueschlng  v.  Gas  L.  Oo.,  73  Mo.  210,  89  I 
Am.  Rep.  503.  I 

We  are  tempted  to  follow  the  learned  coun- 
sel In  their  able  discussion  of  the  question  of 
the  liability  of  a  lessor  company  when  the 
injury,  as  in  this  case,  is  alleged  to  have  re- 
sulted from  the  negligent  management  of  its 
train  by  a  lessee  company,  but  the  facts  of 
this  case  showing  no  right  of  recovery  In 
plaintiff  against  the  defendant,  even  If  the 
defendant  itself  had  been  operating  the  train, 
It  Is  not  only  unnecessary,  but  would  be 
Improper,  for  us  to  decide  what  would  be  the 
defendant's  attitude  if  the  case  was  dIflOTent 

The  Judgment  la  affirmed.  AU  concur 


OASTEBL  T.  POTTER  at  aL 

(Snpreme  Court  of  Missonrl.    June  IS,  1003.) 

DOWER— WIDOW'S  QUARANTINE—LANDS  UN- 
DER CONTRACT— UNPAID  PURCHASE  MON- 
ET—PAYMENT  AFTER  DECEDENT'S  DEATH. 

1.  Rev.  St.  1890,  S  293S,  provides:  "Eveiy 
widow  shall  be  endowed  of  the  third  part  of  aU 
the  lands  whereof  her  husband  •  *  • 
seised  of  an  estate  of  inberitauce  at  any  time 
daring  the  marriage."  Section  2035  provides: 
"If  the  hnsband  shall  have  made  a  contract  for 
lands,  and  at  the  time  of  his  decease  the  con- 
aideratlon  shall  not  have  been  paid,  but  after 
his  death  the  same  shall  be  paid  out  of  the  as- 
sets of  hts  estate,  Us  widow  shall  be  endowed 
of  the  third  part  of  said  lands.  In  the  same 
manner  as  if  ne  had  been  seised  of  an  estate 
of  inheritance  In  such  lands  at  any  time  daring 
the  marriage."  Section  2986  provides  that  if 
the  hnsband  made  a  contract  for  the  purchase 
of  land,  and  paid  a  part  only  of  the  purchase 
price,  and  the  laud  Is  sold  after  his  death  under 
a  Jadgment,  or  uider  a  pown  created  liy  tht 


contract  or  his  will,  the  widow  shall  have  dower 
in  the  land  against  every  person  except  tbos» 
holding  a  lien  for  the  unpaid  purchase  money 
and  those  clainung  under  them.    A  husband 

Sui-chased  a  tract  of  land  subject  to  two  trust 
eeds,  and  subsequently  purchased  17  acres  ad- 
joining, which  was  uuincambered,  establishing 
bis  home  on  the  land  purchased  and  using  the 
whole  as  his  farm.  After  his  death  his  exec- 
utor sold  both  tracts  and  paid  off  the  deeds  of 
trust,  the  balance  of  the  proceeds  going  int» 
the  assets  of  the  estate  and  being  used  to  pay 
the  debts  of  deceased.  Held,  that  his  widuw 
was  entitled  to  dower  in  the  whole  farm,  and 
the  purchaser  from  the  executor  took  subject 
to  her  rights, 

2.  Being  entitled  to  dower,  the  widow  was  en- 
titled to  quarantine  in  the  mansion  house  and 
plaotation,  which  here  embraced  all  the  land„ 
until  dower  was  assigned  to  her. 
Valliant,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  La>- 
fayette  County;  Samuel  Davis,  Judge. 

Action  by  Mary  C.  Ousteel  against  Herman 
Potter  and  others.  Judgment  for  defendantSr 
and  plaintiff  appeals.  Reversed. 

R.  Frank  J<meB  and  Wm.  AuU,  for  appel- 
lant W.  H.  Obllei  and  Jno.  8.  Blackwell  & 
Son,  for  reapondents. 

MARSHALI^  J.  The  following  oplnloiv 
heret(tf<we  rendered  in  Dlvtslon  Na  1,  Is  here- 
by adopted  as  the  opinion  of  the  Oourt  In 
Banc,  with  the  express  nndmtandlng,  how- 
ever, that  what  iB  horeln  said  aball  not  pre- 
dnde  the  defendants,  upon  a  trial  anew,  from 
relying  upon  and  showing  that  the  plaintiff 
abandoned  the  premises,  or  that  she  Ib  estop- 
ped to  claim  quarantine: 

This  Is  an  action  by  the  widow  of  Thomav 
H.  Casteel  for  her  quarantine  in  about  840 
acres  of  land  in  Lafayette  county.  The  hns- 
band died  on  December  13,  1891,  testate,  and 
making  provision  in  his  wilt  tor  his  wife. 
She  renounced  the  will  and  elected  to  take 
her  dower  under  Ijie  statute,  and  afterwards^ 
on  May  9,  1890,  brought  this  action  for  quar- 
antine and  another  action  for  dower.  The 
circuit  coort  entered  Judgment  for  the  de- 
fendants, and  the  plaintiff  appealed. 

The  case  made  is  this:  On  August  21, 
1889,  Thomas  H.  Casteel  bought  a  tract  of 
land  of  about  323  *Vioo  acres,  known  as  the 
"Maloney  Tract."  At  that  time  there  were 
two  deeds  of  trust  on  the  land,  made  by 
Maloney  and  wife— one  to  Geo.  M.  Catron, 
curator,  dated  July  15,  1887,  securing  a  note 
for  $6,150,  payable  at  tiiree  years  with  S' 
per  cent  interest  from  date,  and  the  other 
of  the  same  date  to  Turner  Williamson  for 
fl,588.20.  Casteel  took  the  land  with  these 
incumbrances  on  it,  and  therefore  he  ac- 
quh-ed  only  the  equity  of  redemption  in  the 
laud.  •  He  did  not  however,  assume  the  pay- 
ment of  the  deeds  of  trust  Afterwards,  oa 
August  80,  1800,  Casteel  purchased  17  acres 
of  land  that  adjoined  the  aforesaid  land. 
This  last-named  land  was,  and  ever  alnce- 
bas  been,  free  and  clear  of  Incumbnmce.. 

f  2.  Sm  BzecQtors  and  Admlalstratara,  voL  tL 
Omt.  Dig.  I  666. 
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Custeel  then  eatabUshed  lilfl  borne  upon  the 
luid  BO  purcbaaed,  and  used  tlie  whole  of  It 
&v  one  farm.  He  died  on  tbe  13tb  at  De- 
cember, 1801,  never  having  paid  the  two 
deedii  of  trust  upon  the  823  acres.  After  re- 
nonndng  tbe  proTiskms  of  the  will,  the  plain- 
tiff remained  In  possession  of  the  home  and 
tbe  plantation  for  quite  a  while,  and  en- 
joyed all  the  rents  and  proflta  arising  there- 
from. The  defendants  set  np  In  their  answer 
that  she  abandoned  tbe  premises,  and  that 
she  was  estopped  to  claim  quarantine;  but 
the  court  declared,  by  the  third  Instruction 

•  given  for  tbe  plaintiff,  that  the  evidence  did 
not  support  these  defenses,  and  therefore 
found  those  Issues  tw  the  plaintiff.   The  de- 

-  fendant  ffld  not  except  to  this  ruling,  and  did 
not  appeal  therefrom,  so  that  those  issues 
are  not  c^ien  to  review  In  this  court  The 
personal  estate  was  not  suffldent  to  pay  the 
debta,  and  henc^  at  the  August  term,  1893. 
of  tbe  probate  (»urt,  tbe  executor  procured 
an  order  for  tbe  sale  of  all  tbe  real  estate. 
UndOT  this  orda  the  executor  on  May  29, 
1804,  sold  tbe  IT-acre  tract  to  the  defendant 
Potter  for  fS45.50,  and  thereafter,  on  May 
31,  1895,  he  sold  the  323-acre  tract  to  the 
defendant  Potter  for  910.660.  With  these 
fnnds  tbe  executor  pafal  cSt  tbe  two  deeds 
of  trust;  aggregating  at  that  time  910,820.07, 
and  the  balance  of  tbe  910.600,  amounting  to 
9389.93,  together  With  the  9545.50  realized 
from  tbe  sale  of  the  17  acres,  and  aggregating 
9884.43,  went  into  the  assets  of  tiie  estate, 
and  was  used  to  pay  tbe  debts  of  the  deceas- 
ed. After  these  sales  tbe  esecutor  put  tbe 
defendant  Potter  In  possession  of  the  land, 
and  thus  tbe  matter  rested  frcsn  189S  to 
1889,  when  this  suit  for  quarantine  and  the 
other  suit  for  dower  were  instituted. 

1.  "By  the  Seventh  section  of  Magna  Oharta 
the  vridow  was  allowed,  under  a  right  known 
na  'qnarantliw,'  to  rranain  in  the  mansltm 
bouse  40  days  after  the  death  of  her  husband, 
during  wblch  time  her  dower  wwlb  to  be  oa- 
fligned,  and  during  her  continuance  a  reason- 
able support  was  allowed  hex  out  of  the  es- 
tate." 10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
148.  The  statute  of  MiSBOurl  (section  2954, 
Rev.  8t  1899)  provides:  "Until  dower  be  as- 
signed, the  widow  may  remain  In  and  enjoy 
the  mansion  bouse  of  her  husband,  and  the 
messuages  or  plantation  thereto  belonging, 
without  being  liable  to  pay  any  rent  for  the 
same."  Because  of  this  right  to  remain  In 
{tbe  term  at  c«umon  law  was  "tarry  In")  the 
mansion  liouse  of  her  husband  until  dowa  Is 
assigned  her.  It  Is  Imiutrtont  to  note  what  tbe 
dower  rights  of  a  widow  are;  for,  if  she  is 
not  entitled  to  dowor,  she  is  not  entitled  to 
quarantine.  Our  statute  (Bev.  St.  18D0,  f 
2933)  la  as  follows:  "Every  widow  shall  be 
endowed  of  the  third  part  of  all  the  londs 
whereof  her  husband,  or  any  other  person  to 
his  nse,  was  seiDed  of  an  estate  of  inb^t- 
ance^  at  any  time  during  the  marriage,  to 
which  she  shall  not  have  relinquished  her 
right  of  dower.  In  the  manner  prescribed  by 


hiw,  to  hold  and  enjoy  during  her  natural 
life,"  etc.  The  term  "estate  of  Inheritance" 
has  an  accepted  and  settled  meaning  In  law. 
It  means  an  estate  that  will  descend  to  a 
man's  heirs  by  the  simple  opwatlon  of  law, 
and  it  may  be  an  absolute  or  fee-^ple  es- 
tate, or  It  may  be  a  limited  estate,  such  as  a 
base  fee,  or  {tt  common  low)  a  fee  toll. 
Therefore  it  does  not  Include  an  estate  tac 
the  Ufe  of  tbe  husband,  or  other  lesser  es- 
tates. Cooley's  BlackStone  (4th  Ed.)  n04 
et  aeq.  Our  statute  as  to  dower  is  almost 
Identical  In  this  respect  vrltb  the  common 
law.  Oooley's  Blackstone  (4th  Ed.)  *12a. 
The  "estate  of  Inheritance"  here  referred  to 
need  not  necessarily  be  free  of  incumbrance 
or  lien;  for  its  inheritable  character  la  suffi- 
cient to  pass  the  title  to  the  heir,  subject  to 
the  lien  or  incumbrance,  just  as  it  stood  In 
the  ancestor.  Until  the  passage  of  the  dower 
act  In  England,  dower  was  not  permitted  In 
moi-tgagcd  estates.  Serlb'ner  on  Dower  (2d 
Ed.)  c.  22.  p.  463.  But  such  la  not  tbe  law 
In  most  of  the  United  States.  Certainly, 
ever  since  1846  (Bev.  St  1845,  p.  430,  c.  64, 
S  1),  dower  in  mortgaged  estates  has  been 
permitted  in  MlraourL  Atkinson  v.  Stewart, 
46  Ho.  510.  The  provisions  of  our  statute 
now  are  found  in  sections  2935  and  2936, 
Rev.  St.  1899,  which  are  as  follows: 

"Sec.  2935.  If  the  husband  shaU  have 
made  a  contract  for  lands,  and  at  the  tbne  of 
his  decease  the  consideration.  In  whole  or 
in  part  shall  not  have  been  paid,  but  'after 
bis  death  tbe  same  shall  be  paid  out  of  the 
assets  of  his  estate.  lUa  widow  shall  be  en- 
dowed of  the  third  part  of  said  tends,  to 
bold  and  enjoy  during  her  natural  life,  in 
the  same  manner  as  if  he  had  been  seized  of 
an  estate  of  Inheritance  in  such  lands  at  any 
time  during  tbe  marriage. 

"Sec.  2036.  If  the  hnaband  shall  have 
made  a  contract,  subsisting  at  the  time  of 
his  death,  for  the  real  estate,  and  paid  only 
part  of  the  consideration,  and  said  real  es- 
tate shall  be  sold  after  bis  death,  under  tbe 
order  or  judgment  of  a  court  or  by  virtue  of 
any  power  In  such  contract  or  of  any  power 
or  devlRC  In  the  will  of  the  husband,  tbe 
widow  shall  be  entitled  to  hold  and  enjoy,  as 
dower,  during  her  natural  life,  the  third  part 
of  auch  real  estate,  as  against  every  person 
except  such  as  may  hold  a  lien  on  such  real 
estate  for  the  payment  of  the  purchase  mon- 
ey, and  those  claiming  under  tfaem." 

Tbe  law  Is  settled  in  ttals  state  that  If  the 
I  husband  executes  a  mortgage  on  hia  land, 
I  In  which  bis  ^Ife  joins,  and  dies,  leaving 
the  mortgage  unpaid,  and  If  the  adminis- 
trator, under  an  order  of  court,  sells  the 
land  and  pays  off  the  mortgage,  the  widow 
wiU  be  entitled  to  dower  in  the  land,  and  the 
purchaser  at  the  administrator^  snle  is  not 
entitled  to  be  subrogated  to  tbe  rights  of  the 
mortgagee;  for  tbe  purchaaer  does  not  bold 
under  tbe  mor^gee,  and  there  Is  therefore 
no  equitable  assignment  of  the  mcMtgage  to 
him,  but  tbe  mortgage  Is  extinguished  by 
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paTmeat  out  of  usets  of  the  husband's  es- 
tate. Jonea  t.  Bragg,  88  Mo.  337.  SI  Am.  Dec. 
40;  AtklnaoDT.  Stewart.  4«  Mo.  510;  Sweaney 
T.  Mallorr.  62  Mo.  4S6.  So,  too,  the  bus- 
tMuid'B  right  to  cnrtray  Is  not  cut  off  where 
the  wife  mortgages  her  lands,  and  after  her 
deatii  the  administrator  sells  the  land  and 
pays  oCF  the  mor^ge.  Nor  Is  the  porcbaser 
■abrogated  to  the  rights  of  the  mortgagee. 
Caster  t.  Oxay,  ISO  Mo.  688,  60  S.  W.  1032. 
If  the  deed  fn»u  the  administrator  Is  defec- 
tire,  so  that  It  does  not  pass  the  title  at  th« 
administrator's  sale,  the -purchaser  Is  oititled 
to  be  subrogated  to  the  rights  of  the  credit- 
ors of  the  estate.  Carey  v.  West,  139  Mo. 
146,  46  S.  W.  661.  In  this  case,  however, 
tbB  executor's  deed  was  not  defecttve,  and 
hence  1Mb  principle  does  not  an>Iy. 

But,  white  the  defendants  do  not  deny 
that  this  Is  the  law  where  the  husband  (or 
wife)  executes  the  mortgage,  they  contend 
that  It  is  different  where,  as  hoe,  the  hus- 
band bought  the  land  subject  to  a  mortgage 
already  on  the  land.  If,  however,  dower 
Is  allowable  In  land  of  which  the  husband 
was  seised  of  an  estate  of  inhwltance,  and 
If  an  estate  of  Inheritance  means  an  estate 
that  will  descend  to  the  heir  by  operation  of 
law,  it  can  make  no  dlflterence  whether  that 
eitate  is  unincumbered,  or  subject  to  a  mort- 
gage or  other  lien.  If  the  mortgage  is  fore- 
closed (the  wife  having  Joined  in  It),  or  If 
the  land  Is  sold  to  satisfy  the  lien  created 
before  the  marriage  (2  Minor's  Institutes,  p. 
155),  of  course,  dower  is  cut  out  But  wheth- 
^  the  mortgage  Is  put  on  the  land  by  the 
husband,  or  Is  on  the  land  at  the  time  the 
husband  acquired  the  land,  the  result  Is  the 
same.  The  husband  has  only  an  equity  of 
redemption.  In  either  case.  If  the  hosband 
during  his  lifetime  pays  off  the  mortgage,  the 
wife's  Inchoate  r^t  of  dower  attaches,  or, 
If  tbe  husband's  adminlstrattv  pays  off  the 
mortgage  by  a  sale  of  all  the  hnsbsnd's  lands, 
the  widow's  dower  Immedlat^y  attaches. 
In  both  cases  It  was  the  husband's  money 
that  paid  off  the  mortgage,  and,  as  the  pur- 
chaser did  not  acquire  title  under  tbe  mort- 
gage, he  cannot  be  subrogated  to  the  mort- 
gagee's rights  under  the  mortgage.  10  Am. 
&  Eng.  Bncy.  Law  (2d  EtL)  p.  1(16.  and  cases 
cited  In  note  2.  In  such  cases  the  purchaser 
takes  whatever  title  the  administrator  could 
convey,  and.  as  the  administrator  paid  off 
the  mortgage,  the  purchaser  took  tbe  title 
the  adminlEtrator  had  power  to  convey,  and 
that  tben  belonged  to  the  husband's  estate. 
But  the  administrator  could  not  convey  the 
wife's  dower  rights.  The  husband  himself 
could  not  do  that  The  wife  alone  could  de- 
feat her  dower,  and  in  this  case  the  trial 
court  found  that  she  had  done  notblng  that 
would  estop  her  from  setting  up  her  claim. 

This  results  In  holding  that  upon  this 
showing  the  widow  is  entitled  to  dower  in 
tbe  whole  840  acres.  As  to  the  17  acres, 
there  could  be  no  question  as  to  her  right 
to  dMww;  for  it  was  free  at  Ineombiaiios^ 


and  tbe  -trial  court  evidently  overlooked  this 
fact  and  this  part  of  the  land.  Being  enti- 
tled to  dower,  the  widow  was  entitted  to 
quarantine  In  the  mansion  house  and  planta- 
tion, which  here  embraced  all  the  land,  until 
dower  was  assigned  to  her.  This  has  never 
been  done. 

The  Judgment  of  tbe  circuit  court  denied 
her  this  right,  and  Its  Judgment  is  therefore 
reversed,  and  the  cause  n^manded  to  be  pro- 
ceeded with  in  accordance  herewith. 

ROBINSON,  a  J.,  and  BRACE.  6ANTT, 
BURGESS,  and  FOX,  JJ.,  concur. 

VALLIANT,  J.  (dissenting).  The  effect  of 
the  opinion  of  the  court  in  this  case,  as  I 
understand  it.  Is  to  dectsre  that  the  widow 
Is  entitled  to  dower  of  an  estate  which  her 
hosband  in  his  lifetime  never  owned.  I  dis- 
sent from  that  proposition.  The  plaintiff's 
husband  In  his  lifetime  owned  the  equity  of 
redemption  In  this  land,  and  she  Is  entitled 
to  her  dower  in  that  estate,  but  nothing 
more.  If  he  had  owned  the  unincumbered 
fee  during  covertnre,  and  had  placed  a 
mortgage  on  the  land  without  her  Joining 
In  the  act,  she  would  have  been  entitled  to 
dower  in  the  land  superior  to  the  mort- 
gage, and  if  she  had  Joined  in  tt>e  deed 
of  mortgage,  and  ber  husband  In  his  life- 
time bad  paid  it  off,  she  would  have  been 
entitled  to  dower  In  the  whole;  but  In  such 
case,  if  the  hnsband  had  died  leaving  the 
mortgage  unpaid,  her  dower  right  nould 
have  been  subject  to  the  mortgage.  In  tbe 
case  at  bar  the  husband  bought  the  land  in- 
cumbered by  the  mortgage.  He  bouglit  only 
tlie  equity  of  redemption,  and  never  owned 
a  greater  estate  in  the  land.  If  he  had 
paid  off  the  mortgage  In  his  lifetime,  tbe  fee 
would  have  then  for  the  first  time  vested  in 
him.  and  his  wife's  Inchoate  right  of  dow- 
er would  then  have  attached  to  the  land, 
and  would  have  become  absolute  at  his 
death;  but,  as  he  never  paid  ofT  the  mort- 
gage, her  Inchoate  right  of  dower  never  at- 
tached during  the  coverture,  and  there  was 
no  inchoate  right  to  beconie  absolute. 

Onr  statute  (section  2933.  Rev.  St  1899)  gives 
the  widow  dower  in  "lands  whereof  her  hus- 
band •  •  ♦  was  seised  of  an  estate  of  in- 
heritance at  any  time  during  the  marriage," 
etc  It  is  only  of  the  estate  of  which  her  bus- 
band  was  seised  during  the  marriage.  Section 
2935  gives  the  widow  dower  In  land  wljich 
her  husband  In  his  lifetime  bad  contracted 
to  purchase,  but  had  not  paid  for  at  the  time 
of  bis  death,  and  the  purchase  money  la 
paid  by  tbe  adminlBtrator  out  of  tlie  ap^sets 
of  the  estate.  But  in  such  case  the  husl>and 
In  his  lifetime  had  become  bound  for  the 
debt,  and  his  estate  responded  to  his  obliga- 
tion. In  the  case  at  bar  tbe  plaintiff's  hus- 
band had  not  assumed  to  pay  the  mor^ge, 
and  his  estate  was  under  no  obligation  in 
regard  thereta  Under  section  293(},  if  tbe 
hnsband  had  made  a  contract  for  ttte  pnt^ 
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cbase  of  laud,  and  bad  paid  only  a  part  of 
the  porcbaae  price,  and  the  land  had  been 
•old  after  his  death  under  a  Judgment,  or 
under  a  powo*  created  Us  contract  or 
his  will,  the  widow  would  hare  dower  Id  the 
land  against  every  person,  except  the  one 
holding  the  Den  for  the  unpaid  purchase 
money.  That  section  Is  In  harmony  with  the 
view  that  she  Is  entitled  to  dower  only  In 
that  estate  which  her  husband  in  his  lifetime 
owned.  If  by  his  part  payment  of  the  pur- 
chase price  he  had  acquired  only  an  estate 
liable  to  be  defeated  inpon  a  foreclosure  of 
the  Hen  for  the  rest  of  the  pnrchase  price, 
she  mily  had  dower  In  the  land  subject  ta 
that  lien.  So,  when  the  husband  buys  and 
pays  tor  only  an  eQUi^  of  redemption,  the 
wife's  inchoate  dower  attaches  to  the  land 
subject  to  the  mortgage,  and  when  he  dies 
her  Inchoate  dower  becomes  absolute  in  the 
estate  as  he  left  it,  and  nothing  more. 

Those  three  sections  of  our  statutes  con- 
tain all  that  there  Is  in  our  law  defining  of 
what  estate  in  land  the  widow  eball  be  en- 
dowed, and  from  tbem  we  see  that  her  dow- 
er is  limited,  first  (section  2»38),  to  ''lands 
whereof  her  hosband  •  •  •  was  seised  of 
an  estate  of  Inheritance  at  any  time  dur- 
ing the  marriage";  second  (section  2935), 
land  which  the  husband  had  contracted  to 
purchase,  but  had  not  paid  for,  and  the  pur- 
chase money  was  paid  after  bis  death  out  of 
bis  estate;  and,  third  (section  2936),  land 
which  he  had  purchased,  and  paid  for  In 
part,  in  which  case  she  was  to  have  dower 
subject  to  the  lien  for  the  unpaid  part  of  the 
purchase  mouey— that  Is,  that  she  was  to 
have  dower  In  the  land  to  tbe  extent  that 
her  husband  had  paid  for  it.  I  am  unable  to 
see  bow,  upon  that  foundation,  she  can  bulid 
a  claim  to  dower  In  an  estate  in  land  which 
her  husband  did  not  own  at  any  time  during 
tbe  marriage. 

DOERB  T.  ST.  LOtnS  BBBWINO  ASS'N.* 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  27,  lOOS.) 

mJURiaS  TO  BBRVANT— CONTRIBUTORY  NBO- 
UOSNCB. 

1.  Where  a  serTaoL  In  oiling  mach!aer7.  ac- 
cidentally dropped  a  funnel  in  a  crank  pit,  and 
inserted  ais  hand  In  tbe  pit  to  remove  it,  know* 
ing  ttiat  tbe  whole  operation  must  be  performed 
within  ttie  space  of  three  seconds- In  order  to 
avoid  injury,  and  tliat  the  funnd  might  be 
easily  and  safely  witbclrawn  by  means  oi  a 
twisted  wire,  be  was  negligent. 

Appeal  from  St  Louis  Circuit  Court;  Jobs 
W.  Booth,  Judge. 

Action  by  Oscar  Door  against  the  St 
Louis  Brewing  Araodation.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

Kebr  ft  Tlttmann,  for  appellant  Oun- 
ningbnm  &  Maurer,  for  respondent 


•Reheartng  duM  July  t,  IHt. 


BBAGB,  V.  3.  This  Is  an  action  tor  po^ 
sonal  Injuries  instituted  m  the  St  Louis  dty 
circult  court,  taken  by  change  of  venue  to 
the  St  Louis  county  circuit  caart,  where 
tbe  idoiatlff  obtained  Judgment  for  «S,0UO, 
and  tbe  defendant  ^nteals. 

At  the  close  of  tbe  plaintiff's  evidence  ttie 
defendant  demurred  thereto,  the  demurrer 
was  overruled,  and  exception  taken.  The 
defeodant  offered  no  evidence,  and  ttie  case 
was  submitted  to  the  Jury  on  Inatmctlons- 
The  question  to  be  determined  on  this  aK»eal 
Is  whether  the  evidence  for  the  plaints 
made  a  case  for  the  Jury.  It  appeared  from 
that  evidence  that  on  2d  day  <tf  June,  1899. 
the  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  fireman  in  one  of  Its  breweries 
in  the  city  of  St  Loui^  In  which  was  a  ma- 
chine operated  by  steam,  to  oil  which  was 
among  the  dutira  of  Us  podtton.  That  on 
tbat  day  he  was  engaged  In  oiling  tbe  cs-onk 
shaft  of  tbe  machine  while  tte  same  was  In 
motion.  The  motimi  of  this  shaft  was  ver- 
tical, the  head  revolving  in  a  pit  b^ow. 
This  crank  pit  was  about  two  feet  deep,  two 
feet  wide,  and  two  feet  long,  was  directly 
undw  the  orank  shaft  end  In  It  the  bead  of 
the  shaft  moved  up  and  down  elllpticaliy.  ap- 
proaching tbe  bedj^te  at  tiu  bottom  closely, 
and  at  no  time  leaving  open  a  space  of  mtne 
than  IS  inches.  On  tiie  shaft  was  a  station- 
ary oil  cup,  directly  above  the  crank  pit,  fbr 
the  reception  of  (dl  tcx  the  machine.  The 
appliances  furnished  the  plaintiff  for  snpply- 
I  lug  this  cnp  were  a  small  funnel  made  to 
fit  In  tbe  oU  cnp,  and  an  oil  can  or  filler^ 
tbe  latter  about  stc  indies  in  diuneter,  and 
about  six  Inches  high— from  the  bottom  of 
which  projected  a  qiont  about  five  inches 
long.  In  ordo-  to  use  them,  the  oiler  stood 
up  in  trcmt  of  the  machine,  placed  the  fun- 
nel in  the  on  cup,  and  poured  the  oU  into 
the  funnel  from  the  flllo-  while  the  shaft 
was  in  motion.  On  the  day  aforesaid  the 
plaintiff  was  so  engaged  In  supplying  this 
cup  with  oil,  when  the  can  wblch  be  was 
holding  in  his  hand  "bumped  up  against  the 
fnnn^"  displacing  tbe  funnel,  which  fell  in- 
to the  crank  pit  and  thereupon  he  stooped 
down,  reached  into  tbe  crank  pit  wltb  his 
right  hand  and  arm  to  recover  the  funnd, 
when  bis  arm  was  caught  by  the  shaft  above 
tbe  wrist  and  so  mangled  as  to  subsequent- 
ly necessitate  amputation.  There  was  no 
person  present  when  tbe  acddest  occurred, 
except  tbe  plaintiff.  He  testified  that  when 
he  reached  down  into  the  pit  for  the  funnel, 
the  shaft  was  revolving  at  the  rate  of  about 
18  OT  20  revolutions  a  mtoute.  That  he  could 
have  recovered  the  funnel  In  half  a  second. 
That  when  his  arm  got  right  uadeae  tbe  shaft 
It  began  to  revolve  at  the  rate  of  at  least 
40  revfdntions  move  a  minute,  and  the  tbewy 
of  the  plaintiff's  petition  Is  tbat  bis  injury 
was  caused  by  defective  appliances  fnndsb- 
ed  him  for  oiling  the  machine,  and  a  defect 
in  tile  govemw  of  defendant's  engine,  by 
reason  of  which  the  qpeed  of  the  crank  shaft 
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was  instantaneonsly  accelerated.  nM  stated, 
while  his  arm  was  in  the  crank  pit  The 
aDswor  Is  a  s«neral  denial  and  a  plea  of 
contributory  negligence.  The  plaintiff  testi- 
Heci  further  that  he  had  been  in  the  employ 
of  the  defendant  as  fireman  contlnnonsly 
fnun  the  1st  (tf  August  189S,  until  the  day 
of  the  accident  and  that  be  commenced  the 
duty  of  oiUng  the  machinery  In  March,  1889, 
and  continued  In  the  dlschairge  of  that  du^ 
from  that  time  until  the  acddoit  That  be 
oiled  this  crank  shaft  every  half  hour,  that 
In  doing  so  fbe  funnel  fitequently  fell  Into 
the  shaft  pit  and  that  be  had  always  recor- 
ered  it  In  the  manner  In  which  he  attempted 
to  do  it  In  this  Instance,  and  that  during  all 
that  time  be  had  never  observed  tbe  shaft 
move  suddenly  with  accelerated  speed,  be* 
fore  the  luoment  in  which  he  was  injured. 
Other  evidence  for  the  plaintiff  tended  to 
iwove  tbat  the  maximum  speed  of  the  shaft 
was  60  revolutions  a  minute.  Tbat  this  oil 
can  and  fnnnel  had  been  used  in  oiling  the 
machine  for  some  yeus  prior  to  the  acci- 
dent That  It  was  necessary  to  pour  the  oil 
Into  the  stationary  cup  on  tbe  shaft  while  it 
was  In  motion.  TbaX  In  doing  so  the  fun- 
nel sometimes  became  diq>laced  and  f^  into 
the  pit  Tbat  it  was  tbe  custom  of  tbe  en- 
gineer with  whom  the  plaintiff  worked  In 
sncdi  instances,  to  extract  it  tnm  the  pit 
with  bis  band.  That  If  tbe  shaft  was  mov- 
ing at  tlw  rate  of  60  revt^ntlons  a  minute  this 
would  have  to  be  done  wifliln  one  second,  at 
40  revolutions  within  two  seconds,  and  at  20 
revolutions  within  three  secondly  to  escape 
being  caui^t  That  tbe  funnel  could  have 
be«i  easily  recovned,  without  risk  of  injury, 
by  means  of  a  stick  wltb  a  nail  driven 
throng  tbe  end  of  It  or  by  a  piece  of  wire 
bent  at  tbe  end  In  the  shape  of  a  book,  and 
that  material  for  ■  such  appliances  were  on 
the  premises,  easily  accessible  to  the  ollw. 
Tbe  evidence  further  tended  to  prove 
thou^  tbe  plataitiff  says  be  bad  never  ob- 
served it)  tbat  tbe  engine  would  at  times, 
without  any  apparent  cause,  suddenly  com- 
mence moving  at  an  Increased  rate  of  speed. 
The  actual  cause  of  tUs  eccentric  move- 
ment was  frequently  sought  for  but  never 
found,  but  was  attributed  by  tbe  engineer  to 
some  defect  in  the  governor. 

1.  Tbete  was  no  evidence  tending  to  prove 
tbat  tbe  Ml  can  or  funnel— tbe  appliance  fur- 
nisbed  to  plaintiff  with  which  to  oil  tiie  ma- 
chine—was defective  or  unsafe.  But  it  is 
coutraided  tbat  there  ma  evidence  tending 
to  show  tiiat  the  plaintifFs  Injury  was  caus- 
ed by  the  defect  in  tbe  oigine,  which  caused 
tbe  eccentric  movement  In  the  crank  shaft 
testified  to  by  tiie  plaintiff.  If  it  be  credible 
tiiat  the  plaintiff  coold  have  reached  down  two 
faet  to  the  bottmn  of  this  pit  grasped  tiie  fnn- 
nel. and  withdrawn  it  fnun  the  pit  within  a 
second  of  time,  and  while  attempting  to  do 


so  this  crank  could  in  an  Instant  liave  jump- 
ed fkom  a  speed  of  one  revolution  In  three 
seconds  to  one  revolution  In  a  second,  and 
that  tbe  plaintiff,  who  was  not  an  engineer  or 
skilled  mechanic,  could  in  bis  situation  have 
detected  and  approximately  estimated  the 
alleged  Instantaneous  Increase  of  speed.  It 
might  be  conceded  that  there  was  evidence 
tending  to  sbow  that  but  for  this  eccentric 
movement  the  plaintiff  might  not  have  been 
injured.  Couusd  for  defendant  contend  that 
tbe  facts  upon  which  this  propcnltion  Is  bas- 
ed are  incredible,  and  hence  there  was  no 
case  for  tbe  jury.  Tbe  proposition  may  be 
:  conceded,  however,  but  it  does  not  tben  fol- 
I  low  tbat  tbe  case  should  have  gone  to  tbe 
;  Jury.  In  order  tbat  it  should  so  go,  It  de- 
I  volved  upon  the  plolntlfl  to  introduce  evl- 
>  Hmce  tending  to  prove  more  tiian  this,  I.  e.. 
I  tbat  fills  eccentric  movement  was  tbe  pnnc- 
I  tanate  cause-  of  his  injury.  Now,  It  to  mau- 
i  Ifest  b^ond  question,  from  the  platotllTa 
!  own  evidence,  that  if  be  had  kept  his  arm 
i  out  of  the  shaft  pit  be  could,  with  ordinary 
I  care,  liave  gone  on  oiling  this  machine  un- 
;  til  doomsday  without  suffering  any  Injury 
from  tbe  eccentric  movement  of  the  engine. 
That  pit  was  a  dangerous  place  for  a  hu- 
man arm  to  be  In  at  any  time  when  the  shaft 
was  in  luotion.  whether  movtaig  at  the  rate 
of  one  revolution  every  one,  two,  or  three 
seconds.  Mo  man  has  fbe  moral  or  legal 
right  to  put  his  life  or  limb  to  the  hazard  of 
a  second,  unless  duty  and  the  exigencies  of 
his  situation  imperatively,  demand  ft.  No 
man  of  ordinary  ^udence  will  do  so.  There 
was  no  such  demand  in  thto  Instance.  Tbe 
plaintiff  was  a  man  of  mature  years.  He 
bod  been  oiling  this  machine  for  four 
months.   He  knew  tbe  danger  of  thrusting 
his  arm  into  tbto  pit  when  the  shaft  was  In 
motion.  Tbe  risk  was  manifest  the  danger 
InmUnent  The  discbarge  of  no  duty  .within 
the  scope  of  bis  employment  called  for  tbo 
assumption  of  such  risk.  The  recovery  of 
the  funnel  was  a  matter  of  little  or  no  Im- 
portence,  and  could  have  been  easily  effect- 
j  ed  without  incurring  tbe  risk.  The  ftict  that 
I  tbe  plaintiff  bad  before  this  accomplished 
'  the  feat  of  recovering  the  funnel  by  hand 
'  wbeu  the  shaft  was  In  motion,  w  tiiat  otb- 
!  en  may  have  done  so,  affords  no  acuse  for 
1  his  action,  nor  furnishes  any  reason  tor  ohar- 
i  glng  bto  employers  with  tbe  consequences  of 
'  his  folly.   Hence,  conceding  that  the  mar- 
'  velloua  Instantaneous  acceleration  of  tbe 
i  speed  of  tbe  shaft  took  place  as  testified  to 
'  by  the  plaintiff,  this  eccentric  movement 
j*  could  at  most  have  been  no  more  than  a 
1  cause  contributing,  wltb  bis  own  reckless- 
uess  and  want  of  ordinary  care^  to  btti  luJur}-. 

The  court  erred  In  rising  to  sustain  the 
demurrer  to  the  evidence,  and  for  this  error 
the  judgment  wUl  be  reversed.  All  concur, 
exc^  BOBINSON,  in  absent 
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(Snprane  Court  of  Missouri,  DiviBloii  No.  1. 
Juue  20,  1»03.) 

MECHANICS'  LIENS— ATTACHMENT— PimCHASB 
OF  LAND  —  PRIORITY  —  JUSTICES  OF  THS 
PEACE— JURISDICTION— JUDQJ.BNTS—HE8  JU- 
DICATA—FORECLOSURB  OF  LIEN- SALB  OF 
BUILDINGS— REMOVAL. 

1.  AVhere  a  subcontractor,  cIaini]Dg  a  me- 
chanic's lieu  for  materials  furnished,  delivered 
a  part  of  such  material*  before  the  property 
had  been  coareyed  to  the  purchaser,  who  had 
contracted  for  the  erection  of  the  balldings,  bis 
coutract  for  the  mnterialB  could  oot  relate  back 
beyond  the  date  of  the  purtrhaBe  of  the  land,  so 
aa  to  impair  the  rights  of  the  Teodor  under  a 
mortgage  given  to  secure  a  part  of  the  pur- 
chase  jirice. 

2.  \V  here  a  Justice  of  the  peace  In  an  action  to 
foreclose  a  mechanic's  lieu  had  no  jurisdiction 
to  decide  the  question  of  the  priority  of  the  me- 
chanic's lien  and  a  purchase-money  mortgage 
OQ  the  land,  a  finding  In  his  judgment  that  a  de- 
liTery  of  ue  materials  fOr  which  the  mechan- 
ic's lien  was  claimed  began  on  June  29,  1897, 
and  that  the  piirch:i(iers  of  the  land  who  had 
contracted  for  the  buildings  were  then  the  own- 
ers, was  not  res  judicata  of  the  question  when 
the  pnrohusers  acquired  title  to  the  land. 

3.  Under  Rev.  i?t.  1899.  8  «50,  providing  that, 
in  an  action  for  the  foreclosure  of  a  mechanic's 
lieu,  the  court  shall  define  and  adjudge  by  its 
Jadgment  or  decree  the  title,  estate,  and  inter- 
est of  the  parties  severally  in  and  to  the  real 

{►roperty,  where  the  court  found  that  a  mecfaan- 
c's  lien  was  entitled  to  priority  over  a  mort- 
gage for  purchn»e  money  r»  to  the  buildings, 
bat  was  subsequent  to  snch  mortgage  as  to  the 
land,  the  court  had  no  jurisdiction  to  ascertain 
the  amount  of  the  mechanic's  lien,  and  charge 
the  same  as  an  incumbrance  on  the  bntldiogs, 
with  a  right  to  the  owner  of  the  land  to  pay 
the  Kflme  within  a  given  time  and  redeem  the 
property. 

4.  liov.  St.  1890,  S  420S.  provides  that  me- 
chanics* liens  shall  attach  to  the  buildings  for 
which  materials  were  furnished.  In  preference 
to  prior  liena  or  mortgages  on  the  land,  and 
an^  person  enforcing  such  a  lien  may  have  the 
buildings  sold  under  execution,  and  the  purchas- 
er niny  remove  the  same  within  a  reasonable 
time  thereafter,  /frirf,  that  where  buildings  had 
been  sold  under  forci  losurp  of  n  mp<'hfinic'»  lien, 
and  tlie  purchaser  had  refeived  his  deed  there- 
for, the  court,  in  an  action  to  quit't  title  be- 
tween the  owner  of  the  land  and  tlio  owner  of 
the  building,  had  no  power  to  fix  the  amnimt  due 
under  the  mechanic's  lieu,  and  authorize  a  re- 
moval of  the  buildings  only  In  case  of  the  land- 
owner's failnre  to  pay  the  same  withiu  30  days. 

Appeal  from  St  Lonls  Circuit  Court;  P.  R. 
FUtcraft.  Judge. 

Action  by  Asa  B.  Wilson  against  Gporge 
W.  Lubke,  Jr.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Beverscd. 

W.  Christy  Bryan,  Willi  Brown,  and  Geo. 
W.  Lnbke,  Jr..  for  appellant  Baasleor  ft 
Rassleur,  for  respondent. 

VALLIANT.  J.  This  ia  m  snlt,  under  the 
statute,  to  quiet  title  to  real  property.  Sec- 
tion 690,  Rev.  St  1899.  Plalutlff  claims  as 
purcliiiifler  at  a  foreclosure  sale  under  two 
deeds  of  trust  Defendant  claims  as  purchas> 
er  at  a  sherlflTs  sale  under  execution  upon 
two  judgments  establishing  mechanics*  liens. 
The  qa<>stlon  is,  which  was  the  prior  llenT 
The  facts  are  aa  follows:  On  June  80,  1897, 


one  Laumcler  sold  the  east  balf  of  tiie  lot 
In  question  to  Ida  M.  Smith,  and  the  west 
balf  to  John  M.  Houser  and  wife.  At  the 
same  time  Ida  H.  Smith  ^»ented  back  to 
Laumeler  a  deed  of  trust  on  the  half  of  tbe 

.  lot  sold  to  her  to  seenre  her  notes  to  him  for 

;  HJOOO  and  Interest  and  Honser  and  wife  like- 
wise executed  back  to  Laumeler  a  deed  of  trust 
on  the  half  sold  to  tbem  to  secure  Uielr  notes 
for  B  like  sum  and  Interest  Tbe  notes  cor- 

I  ered  the  purchase  mimey  of  tbe  lot,  and  num- 
ey  advanced  hj  Laumeler  to  build  bouses  on 

I  the  same.  Tbe  deeds  from  Laumeler  to  Smith 
and  HbusOT,  and  tbe  deeds  of  trust  from  tbem 
back  to  lilm,  were  all  executed  and  filed  for 
record  at  the  same  tjme,  on  June  80^  iSOfl.  On 
September  28, 1898,  tbose  deeds  of  trust  mxe 
regularly  toreckwed.  Tbe  plaintiff  became 
the  purchaser  and  recdved  the  trustee's 
deeds.  That  Is  tbe  plalutUTs  tltl&  Btfore 
Ida  M.  Smith  and  Houser  and  wife  purebaa- 
ed  tbe  lot  A^oni  Laumeler,  but  tn  contempla- 
tion of  such  pnrebase,  tbey  made  a  contract 
wltb  one  Clans  for  tbe  erection  of  eertoln 
buildings  on  tbe  lot  Olaus  conducted  tbe 
negotiations  for  Smith  and  Hooser  In  the  par* 
chasing  ot  tbe  lot  and,  without  waltliqr  for 
the  completton  of  tbe  pnrebase.  and  witbont 
the  knowledge  of  Laumeler,  began  excsTa- 
tton  tor  tbe  buildings  on  the  28tb  of  June, 
and  sublet  ttie  mUlwortc  to  the  Toww  Grove 
Piantog  Min  Cqmpany,  which  eaatxm  be- 
gan delivering  the  matolal  tor  tbe  buildings 
on  tbe  ground  on  June  29tb,  which  was  one 
day  before  the  omsiminiation  of  tbe  pur^ 
chase  of  the  lot  by  Smttb  and  Honser  from 
Laumeler,  and  one  day  b^re  tbe  execution 
and  delivery  of  the  deeds  above  mentkmed. 
Shortly  after  tbe  executton  of  the  deeds. 
Laumeler  delivered  the  m<»iey  he  advanced 
for  the  bnlldlugs  to  Olana,  who,  as  already 
said,  was  acting  in  tbe  matter  for  Smltb-and 
HouBer,  so  that  Claiu,  tbe  contractor,  receiv- 
ed the  contract  price  of  the  buildings  In  ad- 
vauc&  Tbe  Towot  Orove  Planing  Mill  Cran- 
pany,  beginning  on  June  28th,  continued  to 
deliver  materials,  which  were  used  In  flie 
bulldlnf»  up  to  September  18,  1897.  After 
giving  due  notice,  that  concern  on  January  6. 
1898,  filed  two  mechanical  Uena  (one  ogatost 
each  building),  for  $310  each,  and  ra  Janu- 
ary 8tb  filed  suits  in  a  Justice's  court  to  en- 
force  tbe  same  (one  against  Ida  M.  Smith, 

;  and  tbe  other  aealust  Honser  and  wife). 
Clans  and  Laumeler  w«e  made  partlea  de^ 
fendant  In  both  suits.  There  was  a  judg- 
ment tor  plaintiff  in  each  suit  tor  $817.76  and 
costs,  wbldi  was  a  personal  Judgment 
against  Claus,  the  contractor,  and  special 
against  tbe  lot  and  building.   In  each  jnd^ 

{  ment  was  a  recital  that  tbe  materials,  for  the 

i  value  of  which  the  plaintiff  sued,  were  begun 
to  be  delivered  on  the  lot  on  June  29th,  and 
continued  until  September  18tb,  and  tbat 
Sinltb  and  Honser  were  the  owners,  respec- 
tively, at  those  dates.  Executions  issued  on 
those  judgments,  and,  at  a  sale  by  the  sheriff 
thereunder,  the  defendant  as  tnstee  for  bis 
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clients,  became  the  purchaser,  and  received 
the  BherifTs  deed.  That  is  the  defendant's 
title.  There  were  executions  under  other  me- 
chanics* lien  judgments  in  erldeuce,  but  in 
those  It  appeared  that  the  materials  were 
not  delivered  until  after  June  2&tb.  Those 
execntlonB,  however.  Informed  the  court  of 
tbe  aggregate  amount  of  all  the  mechanics' 
lleuB  against  the  houses.  Tbe  decree  of  the 
court  was  that  the  plaintiff  bad  tbe  better 
title  to  the  land,  but  tbe  defendant  tbe  bet- 
ter title  to  tbe  buitdingsi  tbat  the  amount  of 
all  the  mechanics'  Uena  against  the  houses 
was  $1,545.06;  that  if  plaintiff  would  p&j 
tbat  sum,  and  six  per  cent  Interest  from  date, 
to  the  defendant,  wltbln  30  days,  tbe  plaln- 
tUTa  title  to  land  and  houses  would  be  per- 
fect, but,  unless  he  paid  that  sum  within 
that  time,  defendant  had  the  right  to  remove 
tbe  houses  from  the  land  within  90  days. 
Tbe  plaintiff  was  satisfied  with  tbe  decree 
but  tbe  defendant  appeals.. 

1.  A  mechanic's  lien  must  have  for  its 
foundation  a  contract  made  by  tbe  owner  of 
tbe  land— not  necessarily  the  absolute  owner 
In  fee,  but  the  own^  of  the  estate  to  be 
charged  with  the  lien.  Lumber  Co.  v.  Clark 
<Mo.  Sup.)  73  S.  W.  137.  Until  one  is  such 
owner,  be  can  make  no  contract  that  will 
Impose  a  burden  on  tbe  laud.  He  may,  In 
contemplation  of  becomiug  the  owner,  make 
a  contract  that  will  affect  tbe  land  as  soon 
as  It  becomes  bis  property;  but  such  con- 
tract cannot  relate  back  beyond  tbe  date  of 
his  purchase,  so  as  to  impair  the  rights  of 
tbe  former  owner.  In  tbe  case  before  us, 
Smith  and  Houser  were  not  tbe  owners  of 
tbe  land  when  they  made  the  contract  with 
Claus  for  tbe  buildings,  and  they  never  there- 
after became  tbe  owners,  except  as  subordi- 
nate to  tbe  rights  of  Laumeler  nnder  these 
deeds  of  trust.  They  never  bad  a  title  that 
rose  above  the  rights  secured  by  those  deeds. 
Therefore  they  could  not  impart  such  a  title 
to  another,  either  directly  or  indirectly,  vol^ 
nntarily  or  Involuntarily.  The  Tower  Grove 
Planing  Mill  Company,  claiming  as  subcon- 
tractor nnder  the  contract  of  Smith  and 
Houser.  can  take  no  better  title  than  tbey 
had.  Their  title  was  subordinate  to  tbe 
deeds  of  trust,  and  tbe  title  of  the  aubcon- 
tractor  can  rise  no  higher.  Appellant  con- 
tends, however,  tbat  the  recital  In  the  Jus- 
tice's Judgments  tbat  tbe  delivery  of  the 
materials  began  on  June  29th,  and  that  Smith 
and  Houser  were  the  owners  then,  makes  the 
fact  of  ownership  at  that  date  res  adjudlcata 
against  Laumeler.  because  be  was  a  party 
to  tbose  suits,  and  is  concluded  by  the  Judg- 
ments. Whatever  fact  was  necessary  for 
the  Justice  to  find  In  order  to  establish  the 
mechanic's  lien,  we  must  now  consider  was 
foond,  and  sncb  fact  is  not  now  disputable 
by  tbe  partlc*  to  that  suit  Kellly  v.  Hud- 
son, 62  Mo.  883.  In  tbe  case  Just  dted  by 
appellant,  a  judgment  establishing  a  me- 
chanic's lien  on  account  of  a  cooking  range 
tbat  had  been  built  In  a  house  had  been  ren- 


dered, and  a  sale  had  under  execution  on  the 
Judgment  It  was  held  tbat,  as  between  the 
parties  to  tbat  suit,  the  fact  tbat  tbe  cook- 
ing range  was  attached  to  and  became  a 
part  of  tbe  realty  was  adjudged  In  tbe  suit 
to  establish  tbe  lien,  and  could  not  be  again 
Questioned.  That  was  a  fact  essential  to  the 
establishing  of  tbe  lien.  But  In  the  case  at 
bar  it  was  not  essential  to  the  establishing 
of  the  lien  of  the  Tower  Orove  Planing  Mill 
Company  that  Smith  and  Houser  were  tbe 
owners  of  the  land  on  June  29tb.  It  was  es- 
sential tbat  they  should  have  been  the  own- 
era,  but,  for  tbe  purposes  of  that  suit,  the 
fact  that  they  became  the  owners  on  June 
30tb  was  sufficient.  If  tbe  fact  was  con- 
ceded tbat  tliey  owned  tbe  property  on  June 
30th,  it  would  add  nothing  to  tbe  force  of 
tbe  lien  to  show  tbat  they  owned  It  on  the 
29tb,  HOC  would  it  detract  from  tbe  effect 
of  tbe  Hen  to  show  tbat  they  did  not  own  It 
before  tbe  80th.  The  fact  tbat  the  judgment 
recites  ttiat  they  owned  the  land  on  June 
20th  was  Immaterial.  Laomeler,  as  tbe  hold- 
er of  the  notes  secured  by  tbe  deeds  of  trust, 
was  made  a  party  defendant  In  tbose  suits. 
In  his  capacity  of  mortgagee,  fala  rights  were 
not  within  the  Jurisdiction  of  the  Justice  of 
tbe  peace;  tbat  Is  to  say.  the  Justice  of  tbe 
peace  could  not  In  those  suits  decide  the 
question  of  tbe  priority  of  the  IJens.  The 
justice's  Jurisdiction  extended  only  to  mat- 
ten  relating  to  tbe  establishment  of  the  me- 
chanics' liens  and  a  Judgment  against  the 
contractor.  Since  the  Justice  could  render 
no  judgment  as  to  priority  of  the  liens,  bis 
flndings  of  facta  could  not  be  held  to  be 
conclusive  In  the  circuit  court  in  a  suit 
between  the  parties  to  settle  tbe  question  of 
priority.  His  flndings  are  res  adjudlcata  for 
the  purposes  for  which  be  is  to  pronounce 
Judgment  but  they  do  not  go  beyond  tbat 
We  bold  that  Laumeler  Is  not  precluded  by 
tbe  recitals  in  the  justice's  judgments  from 
showing  tbat  Smith  and  Houser  did  not  own 
the  land  on  June  29th,  and  since  It  appears 
that  tbey  did  not  own  it  on  tbat  day,  and 
that  tbeir  title,  when  acquired,  was  subject 
to  tbe  deeda  of  trust  the  court  was  right  in 
adjudging  tbat  Laumeler's  title  to  the  land 
was  superior  to  tbat  of  defendant  And  tbe 
court  was  also  right  In  holding  that  tbe  de- 
fendant's title  to  tbe  buildings  was  superior 
to  tbat  of  tbe  plaintiff.  Section  4205,  Rev. 
St.  1S99. 

2.  This  suit  is  brought  under  section  650. 
Rev.  St.  1890,  but  tbe  decree  takes  a  wider 
range  than  that  statute  authorizes.  The 
limit  of  the  power  of  the  court  under  that 
statute  la  "to  define  and  adjudge  by  its  Judg- 
ment or  decree  tbe  title,  estate,  and  interest 
of  the  parties  severally  In  and  to  such  real 
property."  Seldel  v.  Cornwell,  166  Mo.  51, 
65  S.  W.  971.  It  was  proper,  therefore,  for 
tbe  court  to  decree  tbat  the  plaintlfTs  title 
to  tbe  land  was  superior  to  tbat  of  the  de- 
fendant And  since  the  bouses  are  attached 
to,  and  luTe  become  a  part  ot  the  fre^ld. 
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they  may  be  considered  fls  part  of  the  real 
property,  within  the  meaning  of  the  statute; 
and  therefore  the  court  could,  as  it  did  by  Its 
decree,  settle  the  rights  of  the  parties  In 
respect  to  the  houses.  Bat  when  the  court 
undertook  to  ascertain  the  amount  of  the 
mechanics'  Hens,  and  charge  them  as  an  In- 
cumbrance on  the  hooaes,  in  favor  of  de- 
fendant, with  right  in  the  plaintiff  to  pay 
the  same  within  a  given  time,  and  thus  re- 
deem the  property,  It  went  beyond  the  scope 
marked  out  by  the  statute.  Besides,  under 
the  terms  of  section  4206,  Rev.  St  1899,  after 
a  sale  under  execution  to  satisfy  a  mechanic's 
Hen  Judgment,  and  the  purchaser  has  re- 
ceived bis  deed,  the  day  of  redemption  has 
passed,  and  the  purchaser  has  a  right  with- 
in a  reasonable  time  to  remove  the  build- 
ings off  the  land,  and  is  not  bound  to  take  a 
price  for  them.  The  houses  are  his  property. 
He  can  fix  his  own  price  on  them,  or  refuse 
to  sell  them  at  all.  But  he  must  remove 
them  within  a  reasonable  time.  The  narrow 
limits  within  which  the  statute  under  which 
this  suit  is  brought  confines  the  decree  will 
not  admit  of  the  adjustment  of  the  equities 
of  the  parties  on  this  point.  Therefore  the 
court  cannot,  in  its  decree  in  this  case, 
specify  the  time  within  which  the  defend- 
ant must  remove  the  buildings.  The  stat- 
ute says  within  a  reasonable  time,  and  so 
the  court  in  this  case  must  leave  it. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  enter  a  Judgment  to  the  effect  that 
the  plaintiff  has  title  to  the  land  named  in 
the  petition  superior  to  that  of  the  defend- 
ant, that  the  defendant  has  title  to  the 
buildings  on  the  land  superior  to  that  of  the 
plaintiff,  and  that  defendant  has  a  right  with- 
in a  reasonable  time  to  remove  the  building 
from  the  land,  and  that  plaintiff  and  defend- 
ant each  pay  one-half  of  the  costs.  Ail  con- 
cur. 


HOGAN  V.  OITT  OF  ST.  LOUIS  et  aL 

(Supreme  CSoort  of  Hissonri,  Division  No.  1. 
June  20.  1903.) 

rORBION  CORPORATIONS-TRANSACTING  BUSI- 
NESS IN  STATE— MAKING  OF  CONTRACTS, 

1.  Rev.  St  1899.  H  1024.  1025.  declare  that 
a  foreixD  corporation  shall  not  transact  hasl- 
ness  witliin  the  state  until  it  establishes  a  pub- 
lic office  therein  where  books  are  kept  and  pro- 
cess may  be  served,  and  until  it  pays  its  quasi 
incorporation  tax  and  takes  out  a  license.  Held, 
that  the  mere  entering  into  a  contract  with  a 
oitv  for  street  lighting  by  a  foreign  corporation 
before  It  had  complied  with  such  statutory  re- 
quirements did  not  constitute  transacting  busi- 
ness within  the  state,  so  as  to  render  such  con- 
tract invalid. 

Appeal  from  St  tx>alB  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Snit  by  John  B.  Hogan  against  the  city 
of  St.  Louis  and  others.   From  a  decree  In 
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favor  of  defendants,  plaintiff  appeal*.  Af- 
firmed. 

Grover  &  Grover,  for  appelant  Ghas.  W. 
Bates  and  Wm.  F.  Wo^er,  for  reqrandentB. 

VALLIAN*.  J.  Plaintiff,  as  a  resident 
taxpayer  of  defendant  city,  brings  this  suit 
In  equity  to  enjoin  the  city,  ita  officers,  and 
their  codefendant  the  Kern  Incandescent 
Gaslight  Company  (hereinafter  called  the 
Kern  Company),  from  carrying  out  what  the 
petition  calls  a  pretended  contract  alleged 
to  have  been  made  by  the  city  with  the  Kern 
Company  for  lighting  the  streeta.  Accord- 
ing to  the  petition,  on  January  11,  1900.  the 
board  of  public  Improvements,  acting  under 
authority  of  City  Ordinance  19,892,  approved 
December  7,  1899,  advertised  for  bids  for  a 
contract  to  light  a  lai^e  part  of  the  city. 
In  answer  to  the  advertisement,  the  Kern 
Company  submitted  a  bid.  which  was  ac- 
cepted by  the  board,  whereupon  a  contract 
was  entered  into  between  the  city  and  the 
Kern  Company  whereby  the  latter  became 
obligated,  for  a  certain  consideration,  to  fur- 
nish the  light  specified;  and.  to  secure  the 
faithful  performance  of  Its  contract  the 
Kern  Company,  as  the  contract  required,  ex- 
ecuted Its  bond,  with  security,  payable  to 
the  dty,  in  the  penalty  of  $200,000.  The 
contract  and  bond  are  exhibited  with  the  pe- 
tition, the  details  of  which  it  la  unnecessary 
to  set  out  In  this  statement  The  petition 
alleges  that  the  Kern  Company  Is  a  corpora- 
tion organized  under  the  laws  of  New  Jersey, 
with  a  nominal  capital  stock  of  $12,000,000, 
whereof,  however,  only  $1,000  had  t>een  sub- 
scribed, and  $500  paid;  that  at  the  time  this 
pretended  contract  was  entered  into,  and  this 
bond  given  to  secure  its  faithful  perform- 
ance, this  foreign  corporation  bad  not  com- 
piled with  the  statute  requirements  of  this 
state  prerequisite  to  Its  admission  Into  the 
state  with  authority  to  do  business  here  (that 
la,  had  not  compiled  with  the  requirements 
of  sections  1025,  1026,  1315-1818,  Rev.  St. 
1899),  but  that  after  the  contract  and  bond 
bad  been  executed,  the  corporation,  prepara- 
tory to  entering  upon  Its  performance,  did 
file  Its  statement  and  receive  from  the  sec- 
retary of  state  a  license,  as  required  by  sec- 
tion 1025.  For  its  failure  to  comply  with  the 
terms  of  the  statute  before  executing  the 
contract,  the  plaintiff,  in  bis  petition,  draws 
the  conclusion  that  the  alleged  contract  and 
t>ond  are  void,  and  upon  that  ground  be  seeks 
to  have  their  performance  or  enforcement  en- 
Joined.  The  petition  is  quite  lengthy,  but  the 
force  of  it  is  contained  in  what  is  above 
stated.  The  city  und  the  board  of  public 
improvements  filed  a  demurrer,  as  did  also 
the  Kern  Company.  The  grounds  of  the 
demurrers  were  that  the  plaintiff  had  not  le- 
gal capacity  to  maintain  the  suit  and  that 
the  petition  did  not  state  facta  sufficient  to 
constitute  a  cause  of  action.  The  dentur- 
rers  were  sustained,  and.  plaintiff  declinin;: 
to  plead  further,  final  Jndgment  tm  defend- 
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anta  was  entered,  whereupon  plaintiff  brings 
the  cause  here  for  review. 

Section  1024.  Ber.  St.  1889.  declares: 
"Every  corporation  for  pecuniary  profit  form- 
ed Id  any  other  state,  terrltOTy  or  county, 
before  It  shall  be  authorized  or  iierniltted 
to  transact  business  In  this  state,  or  to  con- 
tinue business  therein  If  already  estahllah- 
M.  shall  have  and  maintain  a  public  office 
or  place  In  this  state  for  the  transaction  of 
Its  business  where  legal  service  may  be  ob- 
tained upon  It,  and  where  proper  books  shall 
be  kept  to  enable  such  corporation  to  comply 
with  the  constitutional  and  statutory  provi- 
sions {;ovemii^  such  corporation,"  etc.  Sec- 
tion 1025  requires  every  such  corporation  to 
file  in  the  office  of  the  Secretary  of  State  a 
copy  of  its  charter,  and  a  sworn  statement 
by  Its  chief  man  In  this  state,  showing  the 
proportion  of  its  capital  stock  employed  in 
its  business  here,  and  to  pay  Into  the  State 
Treasury,  on  that  proportion  of  Its  stock.  In- 
corporating taxes  and  fees  equal  to  those 
required  of  domestic  corporations  upon  their 
organization,  whereupon  the  Secretary  of 
State  is  required  to  give  the  corporation  a 
certificate  that  it  tias  complied  with  the  laws 
of  this  state,  and  is  authorized  to  do  busi- 
ness here.  Section  1026  imposes  as  a  penalty 
for  failure  to  comply  with  those  require- 
ments a  fine  of  $1,000.  and  disability  to  main- 
tain a  suit  In  any  court  of  this  state.  Sec- 
tion 1315  forbids  any  such  corporation  to  do 
Irasiness  in  this  state  "without  first  pro- 
curing a  license  therefor,  which  license  shall 
be  granted  by  the  Secretary  of  State."  Sec- 
tion 1316  forbids  the  Secretary  of  State  to 
Issue  such  license  to  any  corporation  "if  (up- 
on Inspection  of  its  charter)  it  shall  appear 
that  such  company  or  corporation  could  not 
organize  under  the  laws  of  this  state." 
When  the  Kern  Company  entered  into  the 
contract  In  question.  It  did  not  have  an  of- 
fice or  place  of  business  in  this  state,  as  re- 
quired by  section  1024.  and  it  had  not  taken 
out  a  license  to  do  business  here,  as  pro- 
vided In  section  1025;  and.  for  the  failure 
of  the  corporation  to  comply  with  those  con- 
ditions, the  plalntlfir  says  this  contract  is 
void.  That  Is  the  main  proposition  upon 
which  the  plaintiff's  case  is  bottomed.  The 
effect  of  the  demurrers  is  to  admit  the  facts 
pleaded,  but  not  the  concluslotts  drawn  by 
the  pleader.  It  does  not  appear  on  the  face 
of  the  petition  where  the  contract  was  en- 
tered Into— whether  the  Kern  Company  sent 
an  agent  to  St.  Louis,  and  entered  into  the 
contract  there,  or  the  city  sent  an  agent  to 
New  York,  and  entered  into  the  contract 
there.  The  contract  filed  as  an  exhibit  seems 
to  Indicate  that  It  was  executed,  on  the  part 
of  the  Kem  Company,  at  least.  In  New  York. 
If  that  is  the  case,  then,  even  taking  plain- 
tifTs  interpretation  of  the  term,  the  corpora- 
tion did  not  "transact  that  business"  In  this 
state;  and,  if  it  was  a  lawful  contract  where 
It  was  made,  the  statute  of  Missouri  would 
bvn  no  tnflnence  npoo  it,  imtU  the  party 
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should  come  to  this  state  to  perform  It.  Then 
the  corporation  would  be  In  the  act  of  trans- 
acting or  attempting  to  transact  business 
here,  and,  before  It  could  lawfully  do  so,  it 
would  have  to  comply  with  our  laws.  But 
we  do  not  consider  It  materia)  whether  the 
contract  was  made  in  St  Louis  or  In  New 
York.  We  refer  to  fact  merely  to  Illustrate 
the  difference.  In  relation  to  the  term  "trans- 
act business,"  between  entering  Into  a  con- 
tract to  do  an  act  and  the  performance  of  the 
act  The  one  may  be  lawful  per  se,  and  the 
other  lawful  only  on  condition.  Of  course,  a 
contract  cannot  be  lawfully  made  to  do  an 
unlawful  act,  but  a  contract  may  be  lawfully 
made  to  do  an  act  which  the  contracting  par- 
ty can  lawfully  do  only  when  he  shall  have 
complied  with  conditions  or  satisfied  other 
demands,  and  his  unconditional  contract  to 
do  It  carries  with  it  the  obligation  to  comply 
with  those  conditions  or  satisfy  those  de- 
mands. He  assumes  the  risk  of  being  able 
to  do  80.  Therefore,  when  the  Kern  Com- 
pany entered  Into  this  contract,  although  it 
could  not  lawfully  perform  it  without  con- 
forming to  the  conditions  of  the  Missouri 
statutes,  yet  the  contract  carried  by  impli- 
cation the  obligation  on  the  part  of  the  com- 
pany that  it  would  conform  to  those  condi- 
tions; and  a  neglect  to  do  so.  resulting  in  a 
failure  to  perform,  would  have  been  a  breach 
of  the  contract  Now,  when  our  statutes 
say  that  a  foreign  corporation  shall  not 
"transact  business"  here  nntil  It  establishes 
a  public  office  In  this  state,  where  books  are 
kept  and  process  may  be  served,  and  until 
it  pays  Its  quasi  Incorporation  tax  and  takes 
out  its  license,  do  they  mean  that  the  cor- 
poration must  do  all  those  acts  before  It  can 
lawfully  enter  Into  a  contract  to  do  any 
business  here?  Does  oar  law  mean  that, 
when  advertisements  Inviting  bids  on  public 
or  private  works  in  this  state  are  read  by 
foreign  corporations,  tbey  are  to  understand 
that  they  have  not  the  right  to  bid  and  have 
their  bids  accepted  unless  tbey  shall  have  al- 
ready complied  with  the  terms  of  our  stat- 
ute to  enable  thejn  to  transact  business  here? 
No;  that  Is  not  the  meaning  of  our  stat- 
utes. No  such  policy  of  exclusion  has  ever 
been  shown  in  any  of  our  legislative  acts. 
Foreign  corporations  have  always  been  in- 
vited and  encouraged  to  come.  The  obtain- 
ing of  a  desirable  contract  is  sometimes  an 
Inducement  for  a  foreign  corporation  to 
come  into  the  state.  It  is  not  bound  to  es- 
tablish itself  here  before  It  can  obtain  such 
a  contract  Entering  into  a  contract  like  the 
one  In  question  undoubtedly  is  "transacting 
business,"  within  the  unlimited  meaning  of 
the  term,  but  that  is  not  the  sense  In  which 
the  term  Is  used  In  the  statute  Just  quoted. 
As  there  used,  it  means  carrying  on  the  work 
for  which  the  corporation  was  organized, 
and,  In  its  application  to  the  facts  of  this 
case,  it  means  performing  the  work  called 
for  by  the  contract  The  Kern  Company, 
under  the  condltiona  stated  In  tbe  petition. 
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had  the  right  to  enter  Into  the  contract  in 
question,  and  we  bold  It  to  be  a  legal  and 
valid  contract.  These  views  are  sustained 
by  the  following  authorities  cited  In  the 
brief  of  the  counsel  for  the  respondents:  6 
Thompson  on  Corp.  §  7936;  Cone  Export  & 
Commission  Co.  t.  Poole  {S.  C.)  10  S.  B.  203, 
24  L.  R.  A.,  note  to  page  295  et  seq.;  Cooper 
Mfg.  Co.  T,  Ferguson,  113  U.  8.  727.  5  Snp. 
Ct.  739,  28  L.  Ed.  1137;  Coal  &  U.  Oo.  t. 
Ladd,  160  Mo.  435,  61  S.  W.  Ittl. 

There  are  other  questions  discassed  In  the 
briefs,  hut  we  deem  it  unnecessary  to  god- 
sider  tbem,  because  the  point  above  decided 
is  the  end  of  the  case. 

The  Judgment  Is  affirmed.  AH  concur. 


OOWAN  T.  KUBIjUHB  et  al. 

(Snprema  Court  of  Missouri,  DiTlslon  No.  1. 
June  20,  1903.) 

MORTaAGBS  ~  PORECLOSURB  —  UHITATI0N8 
—CLAIMS  AGAINST  MORTGAGOR'S  ESTATE— 
FAILURE  TO  PRESENT  —  STATUTES  —  CON- 
STRUCTION—RENTS AND  PROFITS. 

1.  Rev.  St.  181>9,  i  4276,  prorides  that  no  rait 
to  foreclose  shall  be  maiatoioed  after  the  debt 
has  been  barred  by  limitations.  Hrld,  that  the 
limltatifms  referred  to  were  the  general  statute 
of  limitations,  not  including  section  Itiu,  provid- 
\ag  that  all  demands  agaiujit  a  decedent's  estate 
not  exhibited  to  the  administrator  witbin  two 
years  shall  t>e  barred,  and  hence  the  failure  of 
a  mortgagee  to  present  tiia  claim  to  the  deoeas- 
ed  mortKatfor's  administratrix  within  such  time 
did  not  bar  his  right  to  foreclose  the  mortgage 
ia  an  actiun  brought  less  than  two  years  after 
maturity. 

2.  Where  defendants  In  poseessioD  of  land  had 
no  notice  of  plaintilTs  title  before  suit  was  l>e- 
gun  to  recover  the  same,  ttiey  were  only  charge- 
able with  rents  and  profits  from  the  date  of  fil- 
ing the  suit  till  the  aate  of  the  Judgment 

Appeal  from  St  Louis  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Ejectment  by  Pamela  H.  Cowan  against  Al- 
bert U  y.  Mueller  and  others.  From  a  Judg- 
ment iu  favor  of  plaintiff,  defendants  ap> 
pesl.  Reversed. 

a.  T.  O.  Smith,  for  appeJIaDti.    Wm.  F. 
Woemer,  for  respondent 

VALLTANT,  J.  This  Is  an  acHon  of  eject- 
ment Plaintiff  claims  under  a  deed  of  trust 
executed  by  A.  D.  Wilson,  the  common  source  | 
of  title,  to  secnre  a  note  for  S5,000.  dated  Feb- 
ruary 12,  VSH,  payable  In  five  years.  Wilson 
died  In  1896,  and  administration  was  duly 
bad  on  his  estate.  The  note  secured  by  the 
deed  of  trust  was  never  exhibited  to  the  ad- 
ministratrix, nor  proven  up  against  the  es- 
tate, although  the  notice  to  creditors  required 
by  the  statute  (section  86.  Rev.  St.  1889;  Id., 
Rev.  St  1S90)  -was  duly  given,  and  tbe  two- 
years  limitation  prescribed  by  section  185  for 
exhibiting  demands  against  the  estate  had 
expired.  May  26,  1000,  when  the  note  was  a 
little  more  than  a  year  past  due,  the  deed  of 
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trust  was  foreclosed,  and  the  plnlntlff  be- 
came the  purchaser  at  the  sale,  and  rpcplved 
tbe  tniBtee's  deed,  which  was  duly  recorded. 
That  Is  the  plaintiff's  titie.  Deceinlier  12, 
1899,  the  admlnlBtrator  of  Wilson's  estate,  by 
order  of  the  probate  court,  sold  the  land  to 
the  defendants,  made  them  a  deed  thereto, 
and  they  went  Into  possession  under  that 
deed  July  1,  1900.  That  is  the  defendjints* 
title.  It  was  agreed  that  the  monthly  rental 
value  of  the  property  was  $6.  This  suit  was 
beg:un  August  2, 1000.  The  Judgment  was  for 
the  plaintiff  for  possession  of  the  premises. 
|47  damages,  and  $6  monthly  rental  from 
date  of  Judgment,  February  25,  1901.  De- 
fendonts  appeal. 

There  is  no  dispute  as  to  the  facts,  the  only 
question  in  the  case  being  one  of  law.  Ap- 
pellants contend  that,  because  the  debt  secur- 
ed by  the  deed  of  trust  was  not  exhibited 
to  the  administratrix  within  tbe  two  years 
prescribed  by  the  statute,  nor  proven  up 
against  the  estate.  It  was  barred  by  the  stat- 
ute of  limitations,  within  the  meaning  of  sec- 
tion 4276,  Rev.  St.  1899.  and  the  rlfflit  to 
foreclose  the  deed  of  trust  was.  therefore, 
barred  also,  and  In  consequence  the  sale  by 
the  trustee  was  Invalid,  and  of  no  efTei-t  Un- 
til the  passage  of  the  act  of  1S91,  presently 
quoted,  It  was  the  law  of  this  state  that  the 
right  to  foreclose  a  mortgage  or  deed  of  trust 
was  not  barred  merely  because  the  debt  itself 
was  barred  by  the  statute  of  limitations, 
i  Cai>e  Girardeau  v.  Harbison,  58  ilo.  00; 
Lewis  V,  Schwenn,  93  Mo.  20,  2  S.  W.  S91.  3 
Am,  St.  Rep,  511;  Booker  v.  Armstrong,  93 
Mo.  49,  4  S.  W.  727;  Combs  v.  Goldsworthy. 
109  Mo.  IRl,  18  S.  W.  1130;  Eyerman  T. 
Piron,  151  Mo.  107.  52  S.  W.  229.  The  law 
on  that  subject  was  changed  by  an  act  of  tbe 
General  Assembly  entitled  "An  act  to  limit 
the  time  within  which  suits  may  be  brought 
to  foreclose  mortgages  and  deeds  of  trust," 
approved  February  18,  1891,  the  first  section 
of  which  Is  as  follows:  "No  suit,  action  or 
proceeding  under  power  of  sale  to  foreclose 
any  mortgage  or  deed  of  trust  executed  here- 
after to  secure  any  obligation  to  pay  money 
or  property,  stiall  be  had  or  maintained  after 
such  obligation  has  been  barred  by  the  stat- 
ute of  limitations  of  this  state."  That  is  now 
section  4270,  Hev.  St.  1899.  As  the  note  secnr- 
ed  by  the  deed  of  trust  In  question  was  not 
much  more  than  one  year  past  due  when  the 
deed  of  trust  was  foreclosed,  it  of  course  was 
:  not  barred  by  the  general  statute  limiting  tiie 
:  periods  within  which  personal  actions  might 
be  brought.  But  the  mortgagor,  who  was  the 
makier  of  the  note,  died  t>efore  the  note  "was 
due,  and  the  creditor  never  exhibited  the  de- 
mand to  the  administratrix,  nor  proved  It  up 
as  a  claim  against  the  estate  in  the  probate 
court,  and  the  contention  of  appellants  is  that 
the  debt  t)ecame  barred  by  the  terms  of  sec- 
tion 185  of  the  law  of  administration,  which 
(following  section  184,  which  requires  that  all 
demands,  before  being  allowed  against  the 
estate  of  a  decedent  shall  be  exhibited  to  the 
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administrator  Is  In  these  words:  "Section 
185.  All  demands  not  ttios  exhibited  In  two 
years  shall  be  forcTa*  barred,  saving  to  in- 
fants," etc.  The  question  for  decision  Is,  la 
the  debt  barred  within  the  meaning  of  the 
act  of  1801  (section  4276.  Rev.  St  1889), 
above  quoted,  when  it  becomes  barred  within 
the  meaning  of  section  185  of  the  law  of  ad- 
ministration? This  is  the  first  case  in  wMch 
this  question  has  appeared  in  this  court,  and, 
BO  far  as  our  examination  has  gone,  we  have 
not  found  any  discussion  of  It  In  the  books. 
The  learned  counsel  on  both  sides  have  given 
us  in  their  briefs  the  benefit  of  tbelr  re- 
searches, but  none  of  the  authorities  cited 
quite  reach  the  point  One  of  the  important 
purposes  of  onr  law  of  administration  Is  to 
wiud  'up  and  distribute  the  estate  as  soon  as 
possible,  consistent  with  a  due  obsorance  of 
the  rights  of  creditors  and  distributees.  For 
that  reason  the  period  of  two  years  was  fixed 
as  the  limit  in  which  persons  not  under  dis- 
, ability,  having  claims  susceptible  of  being 
established,  were  required  to  present  tbelr 
claims  under  penalty  of  being  thereafter  ex- 
cluded from  all  participation  in  the  assets  of 
the  estate.  So  absolute  is  the  bar  of  such  a 
one  from  participation  In  the  assets  of  the 
estate  that  even  when  all  the  creditors  who 
bave  presented  and  established  their  claims 
In  the  probate  court  have  been  paid  In  full, 
and  a  surplus  remains  In  the  hands  of  the  ad- 
ministrator for  distribution  to  the  nezt  of 
kin,  not  only  will  the  probate  court  not  en-, 
tertain  his  claim,  but  no  other  court  can  give 
him  such  relief.  It  was  so  held  in  Beekman 
r.  Richardson,  150  Mo.  430.  51  S.  W.  689. 
To  one  who  neglects  to  present  bis  claim  as 
tbereln  required,'  that  statute  Is  a  complete 
bar  to  his  satisfaction  out  of  the  assets  of  the 
estate.  But  is  that  a  bar  to  the  debt  by  the 
statute  of  limitations  within  the  meaning  of 
that  term  in  section  4276?  When  the  statute 
of  Umftations  bars  a  debt  In  the  usual  mean- 
ing of  that  term— in  the  technical  meaning 
in  which  It  Is  usually  used— the  eCTect  is  to 
preclude  the  creditor  from  recovering  a  per- 
sonal Judgment  against  the  debtor.  When 
we  say  that  a  debt  is  barred  by  the  statute  of 
limitations,  we  do  not  mean  tliat  It  bas  been 
satisfied  or  otherwise  extinguished,  but  we 
mean  tbat  the  man  that  owes  the  debt  can 
avoid  a  personal  judgment  by  pleading  the 
bar  of  the  statute.  Before  the  statute  of 
limitations  bas  run  its  course,  the  holder  of  a 
mortgage  note  bas  two  remedles—he  may 
have  a  Judgment  agulnst  the  debtor,  and  a 
decree  for  the  sale  of  the  property;  the  one 
being  a  proceeding  In  personam,  the  other 
partaking  of  the  character  of  a  proceeding  in 
rem.  But,  as  we  have  seen,  even  when  the 
right  to  proceed  against  the  person  bad  ex- 
pired, the  law  before  the  act  of  1891  recog- 
nized the  obligation  as  alive  sufTiclently  to  en- 
able  the  holder  to  have  It  enforced  against 
the  thing.  The  act  of  1891  was  Intended  to 
change  that  condition,  and  it  in  effect  dedar* 
ed  that,  wbtn  the  creditor  could  no  longs 


pursue  the  debtor  In  person,  the  mortgagee 
could  no  longer  pursue  the  property.  But 
when  the  debtor  dies  that  Is  the  end  of  all 
proceedings  in  p«8onam  for  the  satisfaction 
of  the  debt  The  proceedings  in  the  probate 
court  to  administer  the  estate  are  proceedings 
in  rem.  Even  where  an  administrator  Is 
sued  on  a  debt  of  the  Intestate  In  the  circuit 
court  the  judgment  Is  not  against  him  In 
person,  but  against  the  estate.  At  common 
law  the  execution  called  for  satisfaction  de 
bonis  testatorls.  Under  our  system  there  is 
no  execution,  but  the  judgment  is  certified  to 
the  probate  court  to  be  satisfied  out  of  the 
assets  of  the  estate  pro  rata  (if  there  is  not 
sufficient  to  pay  all)  with  other  creditora  who 
have  proven  their  claims  In  that  court 
Therefore,  when  the  mortgage  debtor  dies, 
the  mortgagee's  remedy  of  personal  judgment 
is  gone,  but  for  It  Is  substituted  another  rem- 
edy, which  is  a  proceeding  In  rem.  The  mort- 
gagee then  still  has  two  remedies— one  in  the 
probate  court  against  the  whole  estate,  the 
other  in  the  circuit  court  against  the  mort- 
gaged property.  But  when  one  proceeding  in 
rem  is  barred,  does  It  bar  the  other?  The  act 
of  1891  says  that  when  the  debt  Is  barred 
the  mortgage  is  barred.  Tbat  means  when 
the  mortgagee  can  no  longer  pursue  the 
debtor,  he  can  no  longer  pursue  the  thing 
mortgaged;  that  Is,  when  the  debt  is  barred 
under  the  general  statute  of  Umitationa,  the 
mortgage  is  barred  also. 

The  question  Is  asked  In  the  brief  of  the 
learned  counsel  for  appellants.  If  the  special 
statute  of  limitation  in  the  administration 
law  does  not  bar  a  debt  within  the  meaning 
of  the  act  of  1891,  when  Is  the  debt  of  the 
intestate  barred  so  as  to  bar  the  right  to  fore- 
close? The  act  of  1891  makes  no  express  pro- 
vision for  such  case.  It  refers  only  to  the 
general  statute  of  limitations,  and  It  means 
that  when  the  action  on  the  debt  under  that 
general  statute  Is  barred,  the  right  to  fore- 
close the  mortgage  Is  barred,  and  that  Is  all 
that  it  means.  But  the  argument  Is  that  the 
general  statute  of  limitations  has  no  appli- 
cation to  the  establishing  of  a  claim  or  debt 
against  the  estate  of  an  Intestate,  and  there- 
fore. If  the  act  of  1891  refers  only  to  that 
statute.  It  has  no  reference  to  a  mortgage 
debt  after  the  death  of  the  debtor.  Whilst 
the  act  of  1891  contains  no  express  provision 
for  such  case.  It  covers  It  by  analogy.  When 
the  debt  would  be  barred  by  the  general  stat- 
ute if  the  debtor  were  alive,  the  mortgage- 
would  be  barred.  The  judgment  of  the  cir^ 
cult  court  Is  in  conformity  to  this  interpreta- 
tion of  the  statute,  and  is  correct 

There  is  a  mistake,  however,  to  the  amount 
of  $6.40  in  the  assessment  of  plaiutifTa  dam- 
ages. There  is  nothing  In  the  record  to  show 
that  defendants  had  notice  of  the  plalntifTa 
title  before  the  suit  was  begun.  They  are, 
therefore,  chargeable  with  rents  and  profits 
In  the  way  of  damages  from  the  date  of  filing 
the  suit  which  was  August  2.  1900,  to  the 
date  of  the  JudgnwDt^  Falmiary  25,  1901,  at 
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$5  a  month,  according  to  the  agreed  state- 
ment, which  would  amount  to  $40.60. 

The  judgment  of  the  circuit  court  la  there- 
fore reversed,  and  Judgment  entered  here  for 
the  plalntlCr  for  possession  of  the  property 
sued  for,  $40.eo  damages,  and  $6  monthly 
rental.  All  concur. 


BIENB  at  al.  t.  KIRCHOFF  et  al.* 

(Soprone  Court  of  Misaouri,  Division  No.  1. 

June  20.  1903.) 

JCDOMBNTS-REa  JUDICATA— PARTIB  3— IN- 
FANTS—DBFEN8B  BY  QUARDIAN 
— BSTOPPBL. 

1.  Where.  In  an  action  to  foreclose  a  mortgage 
f^van  hy  plaintiffs*  aucestor  and  defendant,  to 
which  plaintiffs  and  defendant  were  parties,  it 
was  determined  that  the  deed  under  which 
plaintiff!^  ancestor  claimed  title  vested  the  fee 
of  the  land  conveyed  in  her,  and  a  judgment, 
which  was  anappealed  from,  was  rendered,  fore- 
dosing  the  mortgage  aa  to  the  entire  estate, 
such  judgment  was  res  judicata  of  such  quea- 

tlOD. 

2.  That  plaintiffs  were  minors,  and  defended 
such  prior  action  by  a  guardian  ad  litem^  after 
being  perstmally  served  with  process,  did  not 
affect  the  conclusiveneas  of  such  judgment  as 

to  them. 

3.  Where  plaintiffs  alleged  that  a  prior  ac- 
tion, in  which  a  deed  to  their  ancestor  under 
which  they  claimed  title  was  construed,  was 
bronght  about  by  the  ml&coodact  of  defendant 
In  requiring  snch  aucestor  to  give  a  mortgage 
to  secure  defmdant's  debt,  and  afterwards 
fraudulently  contriving  to  have  the  holder  of  the 
mortgage  bring  such  prior  suit  to  foreclose  the 
same,  in  order  that  defeudant  might  purchase 
the  land,  and  thereby  cut  out  plaintiffs*  rights 
in  the  property,  plaintiffs  were  estopped  to 
plead  that  plaintiffs  and  defendant  were  not 
adversary  parties  to  such  prior  suit,  and  that 
therefore  the  judgment  therein  was  not  ree 
judicata  as  to  them. 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
t7;  Samuel  Davis,  Judge. 

Action  by  Amelia  Flene  and  others  against 
Fritz  Klrchoff  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  ap- 
peal. Affirmed. 

Alexander  OraTes  and  John  Welbom,  for 
appellants.  John  B.  Burden,  for  respond- 
ents. 

MARSHALL,  J.  This  Is  a  blU  In  equity 
to  divest  title  out  of  the  def«idant  and  vest 
it  in  the  plaintiff  as  to  flve-sixtba  of  a  cer- 
tain tract  of  120  acres  of  land  in  Lafayette 
county.  The  plaintiffs  are  the  children  of 
the  defendant  Fritz  Klrchoff  and  his  de- 
ceased wife,  Mary.  The  case  made  is  this: 

On  December  27,  1867,  Mary  Patrick  con- 
veyed the  land  to  Frits  Klrchoff  for  a  consid- 
eration of  $3,000.  Klrchoff  paid  $1,100  in 
cash,  and  executed  a  mortgage  on  the  land 
to  Mrs.  Patrick  to  secure  the  balance  of  the 
purchase  money,  which  was  evidenced  by  a 
note  for  $1,000  payable  at  one  year,  and  a 
note  for  $900  payable  at  three  years.  The 
note  for  $1,000  was  paid.    Fritz  Klrchoff 

•BAeufag  deaied  Jnly  I,  UHL 


alone  signed  the  mortgage,  from  which  It 
would  seem  that  be  was  unmarried  at  that 
time.  On  September  6,  1860,  Fritz  Ktrcht^ 
and  his  wife,  Mary,  conveyed  the  land  to  his 
father,  Henry  Klrchoff,  for  an  alleged  con- 
sideration of  $1,500,  but  In  fact  the  convey- 
ance was  voluntary.  By  the  same  deed  they 
also  conveyed  "the  goods,  hous^old  furni- 
ture, farming  utensils,  beasts  of  all  kinds 
In  my  possesion  and  belonging  to  me  the 
said  Fritz  Klrchoff."  On  August  6,  1872, 
Henry  Klrchoff  and  his  wife  conveyed  the 
land  to  Mary  Klrchoff  by  the  following  deed: 

"Know  all  men  by  these  presents  that  we 
Henry  Klrchoff,  and  Charlotte  Klrchoff,  wife 
of  the  said  Henry  Klrchoff  of  the  county  of 
Lafayette,  in  the  state  of  Missouri,  have 
this  day  for  and  in  consideration  of  the 
sum  of  fifteen  hundred  dollars,  to  the  said 
Henry  Klrchoff  In  hand  paid  by  Mary  Klr^ 
choff,  of  the  county  of  Lafayette,  In  the  state 
of  Missouri,  granted,  bargained  and  sold,  and 
by  these  presents  do  grant,  bai^saln  and  sell 
nnto  the  said  Mary  Klrchoff  the  following 
described  tracts  or  parcels  of  land  situate 
In  the  county  of  Lafayette  In  the  state  of 
Missouri,  that  Is  to  say:  the  southwest  quar 
ter  of  the  southwest  quarter  of  section  ten 
(10)  also  the  northeast  quarter  of  section 
sixteen  (16),  also  the  northwest  quarter  of 
the  northwest  quarter  of  section  fifteen  (15) 
all  in  township  number  forty-eight  (48).  and 
range  number  twenty-four  (24)  containing 
,  120  acres  in  all  more  or  less. 

"Conditioned,  however,  that  the  above- 
mentioned  tracts  of  land  shall  be  the  prop- 
erty of  Mary  Klrchoff  for  tbe  use  of  herself 
and  the  children  of  Fritz  Klrchoff  and  her- 
self, and  the  said  Mary  Klrchoff  shall  here- 
by have  no  authority  to  sell  the  same  after 
the  death  of  her  husband  Fritz  Klrchoff. 

"To  have  and  to  hold  the  premises  hereby 
conveyed  with  all  the  rights,  privileges  and 
appurtenances  thereto  belon^ng  or  In  any 
wise  appertaining  tmto  the  said  Mary  Klrch- 
off, her  heirs  and  assigns,  forever. 

"We  the  said  Henry  Klrchoff  and  Charlotte 
Klrchoff  hereby  covenanting  to  and  with  the 
said  Mary  Kirchcrfl  her  heirs  and  assigns,  for 
herself  her  heirs,  executors  and  administra- 
tors, to  warrant  and  defend  the  titie  to  the 
premise  hereby  conveyed  against  the  dalm 
of  every  person  whatsoever. 

"In  witness  whereof,  we  have  hereunto 
subscribed  our  names,  and  affixed  onr  seals 
this  0th  day  of  August  A.  D.  1872. 
bts 

*'Heux7   X   Klrchoff.  [SeaL. 
mark 
her 

•'Charlotte  X  Klrcboff.  [8ea!.r 

mark 

Thus  the  matter  stood  until  April  24,  1875, 
when  Fritz  Klrchoff  and  Mary,  his  wife,  bor- 
rowed $1,000  from  one  Johnson  for  one  year, 
and  gave  a  mortgage  on  the  land  to  secure 
the  same.  With  this  money  they  paid  off 
the  balance  due  on  the  mortgage  to  Mrs.  Pat- 
rick, and  she  released  her  mortgage  on  the 
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margin  of  tho  racnd  on  April  26.  iSfPS.  On 
April  21.  1877,  Frlti  and  Alary  Elrchoff  bor- 
rowed 11,000  from  O.  F.  Broclunann,  gnard- 
lan  of  Carl  Brockhoff,  payable  one  day  after 
date,  and  ncured  It  by  clvlng  a  mortgage 
on  the  land.  With  this  money  they  paid  off 
the  Johnson  mwtgage,  and  It  was  released 
on  the  records.    Brockmann  assigned  the  ; 
note  to  Mrs.  Jeanette  J.  Tate.  Mary  Klrchoff  ; 
died.  Frits  quit  paying  the  Interest  on  the  | 
loan,  and  Mrs.  Tate  Instituted  a  suit  to  for&-  ! 
close  the  mortgage.  Frits  and  the  plaintiffs  i 
were  made  parties  defendant,  and  were  all  , 
properly  served  with  summons.  A  guardian  ; 
ad  litem  was  appointed  for  the  cblldren,  < 
who  were  all  minors.  The  petition  charged  r 
that  the  money  secured  by  the  mortgage  was  > 
borrowed  by  Mary  klrchoff  tor  her  own  i 
nse  and  that  of  her  children,  and  to  pay  off  1 
an  Incumbrance  aecurli^  a  part  of  the  pnr-  ' 
chase  price  of  the  land.  The  defendants  de-  ; 
mnrred  generally.    Upon  the  argument  of  ! 
the  demurrer.  It  was  agreed  between  counsel, 
in  writing,  that  In  ordra  to  raise  "a  pure 
question  of  law  on  the  amstmctlon  of  the 
deeds  and  notes  mentioned  and  referred  to 
In  plaintiffs'  petition,  and  the  transaotlona 
based  thereon,"  the  plaintiffs  withdrew  the 
allegation  of  the  petition  that  the  money  se- 
cured by  the  mortgage  was  borrowed  partly 
to  pay  off  the  balance  doe  of  the  purchase 
money,  pending  the  decision  on  the  demur- 
rer, with  leave  to  reinsert  that  allegation  aft- 
er the  demurrer  was  passed  upon.   The  de- 
murrer was  then  argned.  Mrs.  Tate  contend- 
ed that  the  whole  fee  was  vested  In  Mary 
KlnAoff,  and  that  the  mortgage  covered  the 
whole  fee,  and  tbe  defendants  contoided 
that  Mary  Klrchoff  had  only  an  undivided 
one-sixth  Interest  In  the  land,  and  that  the 
remaining  flve-slxtha  w«%  vested  in  her  chil- 
dren, the  plalntUZs  In  the  case  at  bar,  and 
therefore  Mary  could  only  mortgage  her  one- 
sixth  interest  Tbe  court  overruled  tbe  de- 
mnrrer.  The  defendantB  answered  over;  the 
answers  raising  tbe  same  question  as  the  de- 
murrer, with  a  question  ot  fact  as  to  the 
validity  of  the  assignment  of  the  note  by 
Brockmann  to  Bfrs.  Taie.  The  case  was 
then  tried,  and  resulted  on  December  16, 
1882,  in  a  decree  of  foreclosure.   Among  tbe 
other  findings  by  the  court  were,  first,  that 
Mary  Elrchoff  made  tbe  mortgage  to  Brock- 
mann "for  the  pnrpose  of  borrowing  money 
for  the  use  of  herself  and  the  children  of  her- 
self and  said  Fritz  Klrchoff,  and  for  paying 
off  an  incuml>rance  upon  the  land  created 
thereon  by  said  Maiy  and  Frits  Klrchoff  to 
pay  tbe  balance  of  the  purchase  money  re- 
maining due  and  unpaid":  and.  second,  "the 
court  further  finds  end  declares  that  tbe  fee- 
simple  title  In  and  to  said  lands  aforesaid 
by  reason  of  the  premises  aforesaid  Is  bound 
for  and  charged  with  the  payment  of  the 
balance  of  said  mortgage  debt  and  Interest, 
and  that  snch  charge  and  Hen  on  said  lands 
in  equity  passed  to  and  vested  In  plaintiff 
Jeanette  J.  Tate  by  virtue  of  said  assignment 
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of  said  note  to  tier  as  afOTeaald.**  And  tho 
oourt  decreed  "that  the  equity  of  redemption 
of  defendants,  and  each  of  th«n,  in  and  to 
tbe  lands,  be,  and  is  hereby,  foreclosed  and 
forever  barred."  and  that  the  land,  or  so 
much  as  might  be  necessary,  be  sold  to  satis- 
fy the  balance  found  to  l>e  due  upon  tbe 
mortgage.  There  was  no  appeal  taken  from 
this  decree.  Thereafter,  on  April  2,  1883, 
the  sheriff  sold  the  land  under  this  foreclo- 
sure decree,  and  Fritz  Klrchoff  became  the 
purchaser.  He  afterwards  mortgaged  tbe 
land  to  secure  a  loan  of  $2,000  from  tbe  New 
Bngland  loan  &  TnBt  Company. 

Thus  the  matter  rested  until  this  suit  was 
brought  on  July  16,  1893.  The  petition  sets 
out  nearly  all  of  the  facts  hereinbefore  stat- 
ed, and  asks  for  an  accounting  of  rents  and 
profits  by  Fritz  Klrchoff;  that  the  sheriff's 
deed  to  Frita  be  held  void  and  set  aside;  that 
the  mortgage  of  Fritz  to  the  New  Ebigland 
Ijoan  &  Trust  Company  be  dea«ed  to  be  of 
no  effect,  so  far  as  five-sixths  of  the  land  Is 
concerned,  and  that  tbe  jtlalntitb  be  decreed 
to  be  the  owners  In  fee  of  an  undivided  flve- 
slxtb  interest  in  tbe  land;  and  that  such  in- 
terest be  decreed  to  be  free  from  all  liens. 

The  answers  set  up  various  defenses,  but 
In  tbe  view  hereinafter  taken  of  this  case,  it 
Is  only  necessary  to  specify  tbe  defense  that 
the  plalntlfCs'  right  titie,  and  Interest  In  the 
land  was  adjudicated  in  the  case  of  Tate 
against  these  plaintiffs  and  th^r  tetber, 
Fritz,  and  It  was  there  held  that  the  Brock- 
mann mortgage  made  by  Mary  Klrchoff  cov- 
ered the  fee-simple  titie  to  the  wliole  land. 

Tbe  court  entered  a  Judgment  for  the  de- 
fendants in  this  case,  and  the  plaintiffs  ap- 
pealed. 

The  decisive  question  in  this  case  Is  wheth- 
er the  rights  liere  set  up  by  tbe  plaintiffs 
were  adjudicated  against  them  In  tbe  case 
of  Tate  against  these  plaintiffs  and  their 
father,  Fritz.  These  plaintiffs  took  the  same 
position  in  that  case  that  they  take  here,  to 
wit,  that  the  deed  from  Henry  Klrchoff  to 
Mary  Klrchoff,  of  August  6, 1872,  vMted  only 
an  undivided  one-slxtb  Interest  in  the  land  In 
Mary  Klrchoff.  and  that  tbe  remalnlug  five- 
sixths  Interest  was  vested  in  these  plalntHfii, 
and  therefore  that  only  Mary's  <nie-8lxtb 
passed  by  tbe  mortgage  to  Brockmann.  And 
Mrs.  Tate  denied  that  such  was  the  meaning 
or  legal  effect  of  the  deed,  and  claimed  that 
under  that  deed  Mary  acquired  tiie  feo-slm- 
ple  title  to  the  land,  and  th««fore  tbe  mort- 
gage to  Brockmann,  under  which  she  held, 
covered  the  whole  land.  Tbe  court  constru- 
ed tbe  deed,  first  on  demurrer,  and  then  up- 
on issue  Joined,  and  held  that  Mary  acquired 
the  fee-simple  title  by  the  deed  to  her  from 
her  father,  Henry,  and  that  her  mortgage  to 
Brockmann  carried  the  fee-simple  title,  and 
that  the  pbilntiffs,  as  her  beirs  at  law,  suc- 
ceeded  at  her  death  to  her  equity  of  redemp- 
tion In  tbe  land,  and  then  foreclosed  the 
mortgage  and  barred  the  equity  of  redemp- 
tion of  these  plaintiffs.   Thus  every  conten- 
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tlon  tbat  Is  now  made  as  to  tlie  proper  con- 
struction of  the  deed  of  Henry  Klrclioff  to 
Mary  Kircbotf,  and  every  contention  tbat 
could  have  been  made  with  respect  to  that 
deed,  were  made  by  these  plaintiffs  In  the 
Tate  case.  And  the  court  decided  all  those 
contentious  agtiinst  these  plaintiffs,  who  were 
all  ).»ti'tles  in  that  case,  and  no  appeal  was 
taken  from  that  Judgment.  The  deed,  there- 
fore, has  undergone  Judicial  Interpretation 
in  a  case  where  the  validity,  meaning,  force, 
and  effect  of  the  deed  were  necessarily  In- 
volved, and  these  plaintiffs  were  parties  to 
that  case.  The  matter  Is  therefore  res  ad- 
judlcata,  and  It  is  not  competent  for  any 
court,  at  the  Instance  of  these  plaintiffs  or 
their  privies,  to  consider  those  matters  again. 
In  Hope  V.  Blair,  105  Mo.,  loe.  cit.  93,  16  S. 
W.  595,  24  Am.  St  Rep.  366,  Maefarlune,  J., 
aptly  stated  the  law  as  follows:  "When  the 
court  has  cognizance  of  the  controversy,  as 
it  appears  from  the  pleadings,  and  has  the 
parties  before  it,  then  the  Judgment  or  or- 
der which  Is  authorized  by  the  pleadings, 
however  erroneous.  Irregular,  or  Informal  It 
may  be.  Is  valid  until  set  aside  or  reversed 
upon  appeal  or  writ  of  error.  This  doctrine 
is  founded  upon  reason  and  the  'soundest 
principles  of  public  policy.'  'It  is  one,'  says 
the  court  of  Virginia,  'which  has  been  adopt- 
ed In  the  Interest  of  the  peace  of  society 
and  the  permanent  seciulty  of  titles.  If, 
after  the  rendition  of  a  Judgment  by  a  court 
of  competent  Jurisdiction,  and  after  the  pe- 
riod  has  elapsed  when  It  becomes  Irreversi- 
ble for  error,  another  court  may  in  another 
suit  Iniiuire  Into  the  irregularities  or  errors 
In  sncb  judgment,  there  would  be  no  end 
to  litigation,  and  no  fixed,  established  rights." 
See,  also,  Wells  on  Res  Adjudicata  &  Stare 
Decisis,  g  2,  p.  2;  Fithlam  v.  Monks,  43  Mo., 
loc.  cit.  520;  Tapley  v.  McPlke,  ,50  Mo.,  loc. 
cit.  5S8.  Am.  &  Eng.  Bnc.  Law  (1st  Ed.) 
vol.  21,  p.  201,  says:  "All  those  matters  are 
considered  within  the  issue  which  must  nec- 
essarily have  been  either  expressly  or  Im- 
pliedly decided  In  order  to  have  arrived  at 
any  judgment  in  the  case.  Consequently  It 
is  not  essential  that  every  matter  must  "be 
formally  and  directly  contested,  if  it  be  so 
connected  with  the  main  issue  that  it  could 
not  be  ignored  or  lost  sight  of." 

The  fact  that  these  plaintiffs  were  minors, 
and  defended  by  a  guardian  ad  litem  after 
being  personally  served  with  process,  is  Im- 
raaterial.  Freeman  on  Judgts.  (4th  Ed.)  $ 
151.  says:  "The  general  tendency  Is  to  re- 
gard the  plea  of  infancy  as  a  personal  plea, 
which  may  be  waived.  And  whether  such 
plea  is  interposed  or  not,  a  judgment  or 
decree  against  an  Infant  properly  before  the 
court  la  as  obligatory  upon  hlra  as  though 
he  were  an  adult,  except  In  cysos  where  he 
1b  allowed  time,  after  coming  of  age,  to  show 
cause  against  the  judgment  or  decree.  If 
an  absolute  decree  Is  made  against  an  In- 
fant, be  la  as  much  bound  as  a  person  of  fnll 
age,  and  will  not  be  permitted  to  dispute 


the  decree,  except  upon  the  same  grounda 
which  would  be  available  If  he  were  an 
adult."  And  In  Shields  t.  Powers,  29  Mo. 
315,  Scott,  J.,  held  that  a  judgment  against 
a  minor  properly  before  the  court  was  bind- 
ing upon  blm,  and  that  he  was  not  entitled 
to  a  day  in  court  aftra-  becoming  of  age  to 
show  cause  against  the  decree.  In  Smith  v. 
Perkins,  124  Mo.,  loc.  cit.  64,  27  S.  W.  674, 
the  point  was  made  that  the  plaintiff  was  an 
Infant  when  the  Judgment  was  rendered 
against  him,  and  therefore  he  was  not  bound 
by  It;  but  this  court,  per  Brace,  J.,  said: 
"The  circuit  com-t  having  jurisdiction  of  the 
subject-matter  of  the  suit,  and  having  thus 
acquired  jurisdiction  over  the  defendant,  and 
its  proceedings  in  the  adjudication  of  the 
issues  being  in  literal  compliance  with  all 
the  requirements  of  the  statute  (article  2. 
c.  33,  Rev.  St.  18S9)  providing  for  suits  by 
and  against  infants,  the  Judgment  of  suld 
court  was  binding  and  conclnslve  upon  the 
plaintiff,  although  he  was  an  Infant;  and  the 
deed  read  In  evidence,  made  In  pursuance 
of  a  sale  under  the  execution  thereon,  all  in 
due  and  regular  form,  transferred  all  hla  In- 
terest In  the  premises  to  the  purchaser,  un- 
der whom  defendant  claims,  and  the  finding 
and  Judgment  should  have  been  for  the  de- 
fendant." 

The  plaintiffs  contend,  however,  that  they 
and  Fritz  .were  not  adversary  parties  In  the 
Tate  suit,  and  therefore  the  Judgment  In 
tbat  case  is  not  res  adjudicata  of  the  same 
questions  and  of  the  deed  in  this  case.  "The 
doctrine  of  res  judicata  applies  so  long  as 
the  Issue  is  between  the  same  parties;  and 
whether  they  continue,  respectively,  as  plaln- 
tiffa  and  defendants,  or  reverse  their  posi- 
tions is  not  material.  They  must,  however, 
have  been  and  continue  to  be  adversary  par- 
ties. But  when  Issues  between  various  de- 
fendants are  actually  decided  by  the  court 
they  become  res  Judicata,  the  same  as  If  they 
arose  between  opposing  parties."  21  Am.  & 
Eng.  Euc.  Law  <lst  Ed.)  p.  134. 

The  cases  of  Miller  v.  Gillespie,  59  Mo. 
220,  McMahan  v.  Gelger,  73  Mo.  148,  39  Am. 
Rep.  48».  and  Bank  v.  Bartie,  114  Mo.  276, 
21  S.  M'.  816,  relied  on  by  the  plaintiffs,  il- 
lustrate the  rule  above  laid  down,  but  do  not 
apply  to  this  case.  They  were  cases  where 
a  third  party  sued  both  of  the  parties  in  the 
case  at  bar,  claiming  on  a  joint  demand 
against  them  all,  and  it  was  properly  held 
that  the  Judgment  in  such  a  case  could  not 
sc'ttle  the  liability  or  extent  of  liability  of 
the  several  dcl'endants  Inter  sese.  But  the 
case  of  Tate  against  these  parties  fs  not  at 
all  like  those  cases,  for,  although  they  were 
all  parties  defendant  In  that  case,  no  per- 
sonal Judgment  was  asked  against  any  one, 
but  the  proceeding  was  in  rem  to  foreclose 
a  mortgage,  and  the  question  was  what  In- 
terest was  conveyed  by  the  mortgage.  The 
plaintiffs  In  this  case  charge  that  the  Tate 
case  was  brought  about  by  the  misconduct 
of  the  defendant  in  this  case  (Fritz)  in  mak- 
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Ing  his  wife  give  a  mortgage  to  seenre  bis 
debt,  nnd  afterwards  In  not  paying  evMi  the 
Interest  on  his  debt,  and  that  he  failed  to 
do  so  because  be  was  fraudulently  contriv- 
ing to  bare  Mrs.  Tate  foreclose  the  mortgage, 
BO  he  conid  buy  the  land  at  the  sale,  and 
thereby  cnt  out  the  rights  of  bis  children  in 
the  land.  Under  such  a  plea,  it  scarcely  lies 
In  the  moutb  of  the  plaintiffs  to  say  that  they 
and  Fritz  were  not  adversary  parties  in  the 
Tate  case  and  at  all  times.  Under  tbese  con- 
ditions, no  court  has  a  right  to  again  con- 
sider or  adjudge  the  meaning  of  the  deed 
from  Henry  KlrcbofC  to  Mary  Kircboff  at  the 
instance  of  the  plalntlfTa  herein,  nor  to  say 
that  Mary  acquired  anything  less  than  the 
fee-simple  title,  for  all  question  as  to  that 
matter  and  as  to  the  plaintiff's  rights  under 
that  deed  were  foreclosed  by  the  Judgment 
in  tbnt  case. 

The  3udj?ment  of  the  circuit  court  In  this 
case  was  therefore  for  the  right  party,  and 
It  i>  affirmed.  All  concur. 


MURRAT  T.  ST.  LOUIS  TRANSIT  CO. 

(Snpreme  Coort  of  Missouri,  DivisUw  No.  1. 
.  June  20.  1903.) 

flTREBT    RAILROADS  —  INJURIB9  —  8TRBBT 

CROSSINQS— 30UNDIN0  GONO— NBQLIOBNCK- 
BVI  DENGS— IN  STRUCT  1 0  N  S~R  BF  US  AL. 

1.  Where,  in  an  action  for  injuries  in  a  col- 
lision -with  a  street  car.  plaintiff  alleged  defend- 
ant's negligence  in  failing  to  sound  the  gong, 
and  witaesses  who  were  in  a  position  to  have 
heard  the  gons,  if  it  hnd  been  sounded,  testified 
that  tbey  aid  not  hear  It,  such  evidence  Jnstified 
m  finding  that  the  bell  was  not  sounded. 

2.  Whore,  In  an  action  for  injuries  sustained 
la  a  collision  with  a  street  car  at  a  croasiug, 
plaintiff  testified  that  be  saw -the  car  coming 
toward  the  crossing,  half  a  block  away,  the 
failare  of  defendant's  motorman  to  sonnd  the 
gong  In  approacliing  the  crossing  was  not  ac- 
tionable negligence  as  to  plaintifF. 

3.  Where,  in  an  action  Cor  injuries  in  a  col- 
lision with  a  street  car,  defondnnt's  evidence  jus- 
tified the  inference  that  plnintiff  attempted  to 
cross  the  track  without  looking  or  listening, 
and,  if  he  hnd  looked  after  he  had  passed  in 
front  of  a  furniture  van  in  frost  of  the  car,  he 
would  have  seen  the  car  In  time  to  have  stopped 
before  It  reached  him,  it  was  error  to  refuse  to 
charge  that  it  was  plaintiff's  duty,  before  going 
on  the  track,  to  look  and  listen,  and  If  by  so 
dolni;  he  could  have  avoided  the  accident,  by 
ordinary  care,  but  neglected  to  do  so,  be  coold 
not  recover. 

4.  The  fart  that  the  court.  In  an  action  for 
Injarics,  instructed  that  it  was  plaintiff's  duty 
to  use  ordinary  care  for  his  own  safety  in  at- 
tempting to  cross  a  street  car  track,  and  then 
defined  the  term  "ordinary  care,"  did  not  justify 
the  refusal  of  a  requested  instruction  that  if 
plaintiff  failed  to  look  or  listen  before  going  on 
tb«  track,  when,  if  he  had  done  so,  be  could 
have  avoided  injury,  he  was  guilty  of  con- 
tribatory  Diligence. 

Appeal  from  Bt  Louis  Cli-cuit  Court;  Sel- 
dem  P.  Spencer,  Judge. 

Action  by  Michael  Murray  against  the  St 
LoulB  Transit  Company.  From  a  Judgment 
in  favor  of  ptaintiCF,  defendant  appeals.  Re- 
versed. 


Boyle,  Priest  A  Lehmann  and  Lon  O. 
Hocker  and  Walter  H.  Saunders,  for  appel- 
lant  Geo.  Ei.  Smith,  for  respondent 

VALLIAXT,  J.  Plaintiff  recovered  a  Judg^ 
ment  for  f.'iOO  damages  for  personal  inju- 
ries received  by  him  in  a  collision  with  one 
of  def^idant's  street  cars,  cansed,  as  be  al- 
leges, by  the  negligence  of  defraidant's  serv- 
ants. Defendant  appeals  from  the  judgment, 
and  as  the  appeal  was  taken  before  this 
court  had  passed  on  the  qnestion  of  the  va- 
lidity of  tbe  constitutional  amendment  au- 
thorizing nine  Jurors  in  a  civil  case  to  retnm 
a  verdict  and  as  that  question  was  raised 
in  tbe  trial  court  In  this  case,  the  appeal  was 
brought  to  this  court.  Since  the  appeal  in 
this  case  was  taken,  however,  that  constlta- 
tlonal  question  has  been  decided  by  this 
court  and  it  Is  no  longer  In  doubt  GabtMirt 
V.  C,  R.  I.  &  P.  R.  R..  70  S.  W.  891. 

The  petition  charges  the  following  acts  of 
negligence:  That  the  servants  In  charge  of 
the  car  were  inexperienced  and  unsklllfuL 
They  were  rannlng  the  car  at  an  lulawful  and 
reckless  speed.  The  motorman  In  eliarge  saw 
the  plalutlff  crossing  the  ttacfe  in  ample  time 
to  have  averted  the  accident  but  neglect- 
ed to  do  tO.  Tba  motorman  neglected  to  rli^ 
his  gong.  Tbe  answer  waa  a  general  denial, 
end  a  plea  that  plaintiff  was  guilty  of  negli- 
gence contributing  to  the  accident  in  that  he 
drove  on  defendant's  track  without  looking 
or  itstening,  and  In  such  close  proximity  to 
the  moving  car  as  to  prevent  those  in  charge 
of  it  from  Btoppliig  In  time  to  prevent  the  eoi- 
Ilslon. 

Tbe  plalntifTs  evidence  tended  to  prove  as 
follows:  Montgomery  street  runs  east  and 
west,  crossing  Ninth  street  at  rlgbt  angles. 
In  tbe  afternoon  of  Angnst  17, 1900,  plaintiff, 
a  man  59  years  of  age,  was  driving  a  one- 
horse  wagon,  going  west,  on  Montgomery 
street  It  was  a  covered  wagon,  with  cur- 
tains at  the  Bides,  bat  tbe  curtains  were  roll- 
ed up,  and  tbe  driver  could  see  to  the  front 
and  on  both  sides.  Defendant  owns  a  single- 
track  street  railroad  on  Ninth  street  the  cars 
over  which  pass  only  in  one  direction—north. 
As  tbe  plalutlff,  driving,  approached  defend- 
ant's track,  when  his  horse's  bead  was  6  or 
7  feet  east  of  the  east  rail,  he  looked  to  the 
south,  and  saw  a  car  approaching  about  half 
a  block  distant  and.  Judging  that  be  would 
have  sufficient  time  to  cross,  drove  on  slow- 
ly; but,  ttefore  he  got  across,  the  car  struck 
the  wagon,  overturned  it,  and  threw  blm  out, 
inflicting  Injuries.  Neither  the  plaintiff  nor 
any  of  bis  witnesses  heard  a  gong  ring.  The 
defendant's  evidence  tended  to  prove  as  fol- 
lows: When  the  car  going  north  bad  passed 
about  50  feet  north  of  Warren  street,  which 
Is  the  next  street  south  of  Montgomery,  Its 
movement  was  Impeded  by  a  large  fumltnre 
wagon  on  the  track,  going  slowly  In  the  same 
direction.  Tbe  motorman  rang  his  bell  to 
•ignal  tbe  driver  of  the  furniture  wagon  to 
get  off  tlie  ttsck,  and  when  that  wagon  wu 
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about  20  feet  from  the  south  line  of  Mont- 
gomery street  it  moved  off  the  track  to  the 
right  The  car  was  then  about  IB  feet  be- 
hind It,  or  about  35  feet  from  the  south  line 
of  Montgomery  street  The  motorman  did 
not  see  the  plalntiflfs  wagon  until  the  furni- 
ture ■wagon  had  cleared  the  track.  Then  the 
plaintiff's  wagon  was  within  10  feet  of  the 
track.  As  soon  as  the  motorman  saw  the 
pliilntlff's  wagon,  he  applied  his  brake,  re- 
versed his  motor,  and  tried  to  stop  the  car, 
but  It  was  too  late.  The  car  struck  the  wag- 
on and  turned  It  over,  but  did  not  Injure  It, 
and  stopped  In  the  Intersection  of  the  two 
streets,  three  or  four  feet  south  of  the  north 
line  of  Montgomery  street. 

The  court,  of  Its  own  motion,  gare  the  jury 
the  following  instruction: 

"If,  from  the  evidence,  you  find  and  be- 
lieve that  on  August  17,  ItKK).  the  plaintiff 
was  thrown  out  of  the  wagon  which  he  was 
driving,  and  was  Injured,  by  reason  of  one 
of  defendant's  cars  striking  said  wagon  at 
a  public  crossing  In  this  city,  and  that  the 
plaintiff  In  approaching  the  track,  and  there- 
after, exercised  reasonable  care  for  his  own 
protection,  and  that  the  defendant's  servants 
In  charge  of  said  car  either  ran  said  car  at  a 
rate  of  speed  which  was  negligent  on  their 
part,  as  hereinafter  explained,  or  that  they 
negligently  failed  to  give  any  warning  of 
the  approach  of  the  car,  or  that  they  negli- 
gently failed  to  stop  the  car  in  time  to  avoid 
the  accident  after  they  saw  the  plaintiff 
crossing  the  tra<^,  and  that  one  or  more  of 
such  negligent  acts  of  defendant's  servants 
(if  you  believe  they  were  negligent)  was  the 
direct  and  proximate  cause  of  plaintiff's  In- 
Jury,  then  yoor  verdict  should  be  for  the 
plaintiff. 

"The  burden  of  proving  that  the  defendant 
was  guilty  of  any  one  or  more  of  the  acts  of 
negligence  hereinabove  referred  to,  and  that 
such  negligence  was  the  direct  and  proximate 
cause  of  the  plaintiff's.  Injury,  is  upon  the 
plaintiff;  that  Is,  he  must  establish  the  truth 
thereof  by  a  preponderance  or  greater  weight 
of  the  evidence. 

"Negligence  Is  the  absence  of  ordinary 
care.  Ordinary  care  Is  that  degree  of  care 
which  a  person  of  ordinary  prudence  would, 
under  the  same  or  similar  circumstances,  ex- 
ercise. Applying  these  definitions  to  this 
case,  the  defendant  was  required  to  use  such 
ordinary  care  In  regulating  the  rate  of  speed 
of  Its  car,  In  giving  warning  of  the  approach 
of  the  car,  and  In  stopping  the  car  after  the 
plaintiff  was  seen  by  them  to  be  in  peril. 
If,  on  the  other  hand,  you  believe  that  the 
plnintlff  failed  to  exercise  ordinary  care  for 
his  own  protection,  and  that  such  failure  on 
his  part  was  either  the  direct  and  proximate 
cause  of  his  injury,  or  that  without  such 
failure  to  exercise  ordinary  care  on  his  part 
the  injury  to  himself  would  not  have  occur- 
red, even  though  defendant's  servants  were 
negligent  as  herein  explained,  then  your  ver- 
dict should  be  for  the  defendant. 


"The  burden  of  proving  any  such  negli- 
gence on  the  part  of  the  pislntlff,  and  thar 
such  n^Iigence  contributed  to  the  plaintiff's 
Injury,  as  hereinbefore  explained.  Is  upon  the 
defendant;  that  Is,  they  must  establish  the 
truth  thereof  by  a  preponderance  or  greater 
weight  of  the  evidence. 

"If  your  verdict  is  for  the  plaintiff,  you 
will  assess  his  damages  at  such  a  sum  as. 
from  the  evidence,  will  fairly  and  reasonably 
compensate  him  for  any  Injury  to  head,  legs, 
or  body,  pain  or  suffering,  loss  of  time,  and 
expense,  he  lias  suffered  or  incurred  by  rea- 
son of  his  Injury;  and  If  you  believe,  from 
the  evidence,  he  will  be  wholly  or  partially 
disabled  from  earning  a  livelihood  by  reason 
of  the  injury,  yon  may  consider  that  fact  in 
determining  the  amount  of  hla  damage.  If 
your  verdict  Is  for  the  defendant  yon  will 
simply  BO  state  in  your  verdict" 

That  was  the  only  instruction  given. 

Defendant  asked  several  instructions,  all  of 
which  were  refused— among  them,  the  follow- 
ing, the  refusal  of  which  defendant  assigns 
as  error; 

"(2)  You  are  furtl^er  Instructed  that  it  was 
the  duty  of  plaintiff,  before  attempting  to 
cross  defendant's  track,  to  both  look  and 
listen  for  an  approaching  car;  and  If  yon 
find  that,  by  looking  or  listening,  the  plain- 
tiff would  have  seen  or  heard  defendant's 
car  In  time  to  have  avoided  collision  with  it 
then  the  plaintiff  cannot  recover,  awl  your 
verdict  must  be  for  defendant 

"(8)  The  court  Instructs  the  Jury  that,  even 
though  they  should  find  that  the  defendant 
had  been  guilty  of  some  one  or  more  of  the 
acts  of  negligence  stated  in  a  former  in- 
struction, nevertheless  plaintiff  is  not  enti- 
tled to  recover,  if  they  also  find  from  the  evi- 
dence that  by  looking  or  listening  he  might 
have  seen  or  heard  the  approach  of  defend- 
ant's car  In  time,  by  the  exercise  of  ordinary 
care  on  his  part,  to  have  avoided  collision 
with  It" 

Exceptions  to  the  giving  and  refusing  of 
the  Instructions  were  duly  preserved. 

1.  Appellant's  first  point  Is  that  the  court 
erred  in  submitting  to  the  Jury  the  qnestlon 
of  defendant's  negligence  in  falling  to  sound 
its  gon^,  because,  appellant  says,  there  was 
no  evidence  to  sustain  that  allegation.  The 
averment  In  the  petition  that  the  gong  was 
not  sounded  Is  the  statement  of  a  negative, 
and  the  proof  to  sustain  It  must  necessarily 
he  of  the  same  character.  Ordinarily  the 
only  means  of  proving  that  a  gong  was  not 
sounded  is  by  witnesses  who  were  In  posi- 
tion to  have  heard  it  If  It  had  been  sounded, 
and  who  testify  that  they  did  not  hear  it 
The  conclusion  from  such  evidence  is  only 
inferential.  Such  testimony,  when  ^ven  by 
Intelligent  and  honest  witnesses,  is  accord- 
ed more  or  less  probative  effect,  according 
to  the  attention  the  witnesses  were  paying. 
But  the  testimony  of  even  a  casual  bystand- 
er, whose  attention  was  not  especially  drawn 
to  the  subject,  but  who  nevertheleas  was 
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Mar  enough  to  hare  beard,  jet  did  not  bear, 
Is  some  erldence  that  the  gong  did  not  sound. 
We  cannot  agree  with  appellant,  therefore, 
that  there  was  no  evidence  of  that  kind  In 
the  caBe.  The  neglect,  however,  of  the  mo- 
torman  to  wrand  fbe  gtmg.  If  he  did  n^lect  to 
Bonnd  It,  cannot  have  any  Influence  In  this 
case,  unlw  the  plaintiff  abandona  bis  own 
evidence,  and  seeks  to  recover  on  the  cfm- 
dltlons  shown  In  the  defendant's  testimony. 
The  plaintiff  teatffled.  and  repeated  the  state- 
ment several  times,  that  he  distinctly  saw 
the  car  coming  towards  the  crossing.  The 
only  purpose  In  sounding  the  gong  Is  to  at- 
tract attention  and  give  warning  that  the 
car  Is  approaching.  Bnt  If  one  sees  the  car 
coming,  what  advantage  will  the  sounding 
of  the  gong  be  to  blm?  Under  the  condltlmiB 
however,  which  the  defendant's  evidence 
tended  to  prove,  It  was  the  duty  of  the  mo* 
torman  to  sound  the  gong,  because  under 
that  evidence  the  tact  appears  that  the  fnr^ 
nlture  wagon  shut  off  the  plaintiff's  view, 
and  he  could  not  see  the  car  until  that  wagon 
bad  moved  off  the  track  to  tbe  right,  which 
was  the  same  side  the  plaintiff  was  on,  and 
plaintiff  had  passed  In  front  of  It  and  got 
within  a  few  feet  of  the  track.  If,  there- 
for^ the  plaintiff  had  not  seen  the  car  a  half 
hlotik  away,  as  he  says  be  did.  and  did  not 
see  it  until  be  had  passed  Into  dangerous 
proximity  to  It,  In  that  condition,  If  the  gong 
bad  been  sounded,  It  might  have  given  him 
wamli^  wldch  be  might  have  heeded.  But 
tbe  plaintiff  was  not  entltied  to  go  to  the 
Jury  on  that  theory,  because  It  Impeaches  his 
own  testimony,  and  Is  contrary  to  the  theory 
on  wldeb  be  tried  his  case.  The  court  erred 
In  submitting  tbe  Issue  to  the  Jury. 

2.  Tlie  two  Instructions  refused,  of  tbe 
refiual  of  which  defendant  now  complains, 
were  to  the  effect  that  It  was  the  duty  of 
the  plaintiff,  before  going  cm  the  track,  to 
look  and  listen  for  the  approaching  car,  and 
If,  by  looking  or  listening,  he  would  have 
seen  or  heard  tbe  car  in  tbne  to  have  avoid- 
ed tbe  accident  by  tbe  exercise  of  ordinary 
care,  but  ne^ected  to  do  so,  then,  notwltih- 
standlng  tbe  defendant  might  also  have  been 
guilty  of  negligence  contributing  to  the  ac- 
cident, tbe  plaintiff  could  not  recover.  Those 
Instructions  correctly  stated  tbe  law  bearing 
on  those  points  in  the  case,  under  the  dr- 
cnmstances  which  tbe  defendant's  evidence 
tended  to  prov^  and  the  defendant  vras  en- 
titied  to  them.  If  the  defendant's  evidence 
Is  to  be  believed,  the  Inference  may  he  fairly 
drawn  from  It  that  the  plaintiff  attempted  to 
cross  tile  railroad  track  without  either  look- 
ing or  listening,  and  that.  If  he  bad  looked 
after  be  had  passed  In  front  of  tiie  furniture 
wagon,  he  would  have  seen  tbe  car  In  time 
to  have  stopped  before  it  reached  him,  and 
tliat;  If  be  had  listened,  even  while  the  fur- 
niture wagon  obstructed  bis  view,  be  would 
have  beard  the  gong  which  the  motorman 
was  sounding  to  vram  the  driver  of  the  fnr^ 
nlture  wagon  to  get  off  the  track.  According 


to  this  evidence,  wlwn  the  plaintiff  came  In 
view,  after  croislng  In  front  of  tlie  funil- 
ture  wagon.  Ills  horse  was  six  or  wven  feet 
from  the  east  rail  of  the  track,  it  was  then 
that  the  motorman  b^^  to  apply  bis  brake 
and  reverse  his  motor;  and,  if  the  plaintiff 
I  had  been  as  watiAfuI  as  the  motorman  was, 
I  he  would  have  at  least  tried  to  stop  bis 
I  horse  before  he  went  on  tiie  track.  Tbe  fact 
i  that  when  the  car  struck  the  wagon  it  did 
I  not  break  it,  b'lt  only  turned  It  over,  and 
i  the  car  Itself  stopped  before  It  reached  the 
I  north  crossing,  shows  that  it  was  at  the  In- 
'  Btant  of  the  collision  going  very  slowly,  and 
sustains  the  Idea  that,  If  the  plaintiff  had 
been  on  the  lookout,  be  could  have  avoided 
the  accident.  What  Is  here  said  Is  assuming 
;  <aa,  for  tbe  question  of  the  propriety  of  these 
:  Instructions,  we  should  assume)  that  the  de- 
,  fendanf  a  evidence  Is  true.  The  court  doubt- 
:  less  considered  that  It  had  sufficiently  cov- 
ered that  point  when  it  instructed  tbe  Jury 
'  that  It  was  the  duty  of  the  plaintiff  to  have 
.  used  ordinary  care  for  his  own  safety  In 
:  attempting  to  cross  the  track,  and  defined 
i  the  term  "ordinary  care."  A  party,  howev- 
I  er.  has  not  only  the  r^ht  to  have  tbe  gen- 
I  ei-al  principle  of  law  applicable  to  tbe  case 
declared,  but  be  Is  also  entitled  to  have 
I  the  court  Instruct  tbe  Jury  that  the  perform- 
i  ance  of  spedflc  acts  devolves  as  a  duty  on 
.  the  party  wben,  as  on  tbe  theory  of  the  de- 
fendant's evidence  In  this  case,  those  acta  are 
^  so  obviously  a  du^  that  there  can  be  no 
question  of  fact  about  It  Zimmerman  v.  B. 
;  B.,  71  Mo.  478.  The  learned  circuit  Judge, 
I  In  the  Instructions  given,  recognized  the 
\  propriety  of  pointing  out  certain  acts  as  con- 
stltnting  a  duty  demanded  by  tbe  law  of  the 
defendant.   After  Uying  down  the  graiwal 
i  principle  and  defining  ordinary  care,  the  In- 
i  stmction  cmitinues:   "Applying  tiiese  definl- 
I  tions  to  this  case,  the  defendant  was  required 
I  to  use  aach  ordinary  care  In  r^rd  to  the 
rato  of  speed  of  Its  cars,  In  giving  warning 
of  the  approach  of  the  car,  and  in  stopping 
I  the  car  after  tiie  plaintiff  was  seen  by  them 
I  to  be  In  peril."  The  fact  that  tbe  plaintiff  at- 
j  tempted  to  cross  the  track  without  looking 
or  listening  was  specifically  stated  in  tbe 
answo-,  and  was  an  issue  In  the  case.  The 
I  court  erred  In  refusing  those  Instructions. 
The  Judgment  Is  reversed,  and  the  cause 
remanded,  to  be  retried  according  to  the  law 
as  herein  declared.  All  concur. 


HAI^I^B  V.  CITT  OF  ST.  LOUIS.* 
(Supreme  Court  of  MIssoui,  IMvIslon  No.  1. 
May  27.  1808.) 

MUNICIPAL  CORPORATIONS  —  STRBBTS  —  RE- 
PAIR—STEAH  ROLLER— PRIOHTBNINa  BORSB 
—LIABILITY  OF  CITT— QVB8TI0N  FOR  JURT— 
ORDINANCE  —  VAUDITT  —  REQUESTED  IN- 
ST B  U  CTI  ON  S-APP  EAL. 

1.  Failure  to  have  a  flagman  to  warn  plain- 
tiff, driving  along  a  road,  of  the  approach  of  a 
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■team  roller,  coold  uot  bare  been  the  proximate, 
or  vrm  tlie  roaote,  canaa  of  the  injur?  to  her, 
reeultinic  from  her  havea  tahin^  fright  at  the 
roller  and  rimninc  away,  where  ahe  knew  her- 
self of  the  presence  of  tbc  roller. 

2.  Whether  a  snrnmer  road,  orer  which  plaln- 
t\1t  was  driving  when  abe  waa  injured  by  reason 
of  her  home  taking  fright  at  a  Bteam  roller, 
was  a  part  of  the  main  street  alongside  of  which 
it  ran,  and  which  was  being  repaired  by  the 
city,  and  bad  been  cloeed  to  the  public,  held 
under  the  evidence,  to  be  a  qnestioa  for  the 
jury. 

3.  Whether  plaintiff  waa  gnllty  of  cootribu- 
tory  negligence  in  driving  along  the  summer 
road  while  the  roller  waa  in  operation,  and 
whether  ehe  assumed  the  risk,  held,  under  the 
evidence,  to  be  for  the  jury. 

4.  A  municipal  ordinance  authorising  the 
street  cOTimlsalonet,  with  the  approval  of  the 
mayor,  to  done  any  street  and  withdraw  the 
same  from  public  use  temporarily,  and  to  pro- 
hibit its  use  during  such  time  as  public  work 
thereon  should  make  such  action  necessary,  etc., 
was  not  void,  though,  under  the  charter,  power 
to  open  and  dose  streets  end  regulate  their 
use  was  vested  in  the  municipal  assembly. 

6.  A  requested  Instruction  covered  by  an  In- 
struction given  by  the  coart  of  ita  own  motion 
la  properly  refused. 

6.  A  verdict  on  conflicting  evidence  wfll  not 
be  disturbed  on  appeal. 

Appeal  from  St  Loidi  Clrcnlt  Court;  Ja- 
cob Eleln,  Judge. 

Action  by  Lena  Haller  against  tbe  dty  <tf 
St  Louis.  Jadgment  for  defendant  Plain- 
tiff appeals.  Affirmed. 

Johnson,  Houts,  Marlatt  &  Hawes,  tat  ap- 
pellant. Cbas.  W.  Bates  and  Carl  Unger, 
for  req)ondent. 

MARSHALL,  J.  This  la  an  action  for 
$10,000  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  on  Hay  11,  1898,  on 
Broadway,  opposite  Bellefontalne  Cemetery, 
and  caused.  It  la  alleged,  by  the  negligence 
of  the  servants  of  tbe  city  in  permitting  an 
unusual  amount  of  steam  and  smoke  to  es- 
cape from  a  steam  street  roller  that  was  be- 
ing used  at  that  point  In  repairing  the  street 
thereby  making  a  loud  noise,  scaring  the  gen- 
tle horse  that  plaintiff  was  driving  to  a 
light  spring  wagon,  and  causing  him  to  mn 
away,  turn  tbe  wagon  over  down  an  em- 
bankment, and  injure  the  plaintiff.  There 
was  a  verdict  and  judgment  for  tbe  defend- 
ant, and  after  proper  steps  the  plaintiff  ap- 
pealed. 

The  n^ligence  charged  In  the  petition  Is 
the  failure  to  have  a  flagman  to  warn  the 
plaiutiff  of  the  approach  of  tbe  roller,  and 
in  allowing  or  causing  the  steam  to  escape 
and  make  a  loud  noise,  and  thereby  scare  the 
plalntlfTs  horse.  The  answer  is  a  general 
denial,  and  a  plea  of  contributory  negligence. 

Broadway,  at  the  place  of  the  accident.  Is 
CO  feet  wide.  There  Is  no  made  sidewalk  on 
either  side.  On  the  west  side  of  the  street 
there  Is  a  double  street  railway.  From  the 
street  car  tracks  eastwardly  the  street  Is 
macadamized,  making  an  Improved  street 
about  40  feet  wide.  East  of  tbe  east  line  of 
tbe.  street  but  not  forming  a  part  of  tbe 
vtreet  !■  what  Is  tanned  a  ■'■nmatar  toad." 


It  is  unimproved,  and  is  used  by  vehicles  In 
dry  weather.  It  is  higher  than  the  grade 
of  the  street  On  the  east  of  tbe  summer 
road  the  land  lies  below  the  grade  of  tbe 
summo-  road,  and  below  tbe  grade  of  tbe 
street  To  the  east  of  the  summer  road  tbe 
land  slopes  for  about  10  feet  to  a  barbed- 
wire  fence.  For  several  weeks  before  the 
accident  tbe  ctty  had  been  engaged  in  tbe 
work  of  repairing  Broadway,  by  putting  In 
new  macadam,  which  was  smoothed  and 
crushed  with  a  roller.  At  first  a  horse  roller 
was  used,  but  about  two  weeks  before  the 
accident,  a  steam  roller  was  substituted,  and 
was  used  thereafter.  A  block  at  a  time 
was  thus  repaired.  Some  of  tbe  blocks  were 
very  long,  being  seven  or  eight  hundred  feet 
long.  While  the  work  was  being  done  tbe 
street  was  temporarily  closed.  This  was 
d(me  by  placing  a  "Street  Closed"  sign  at 
either  end  of  the  block.  The  "Street  Closed" 
sign  consisted  of  a  notice  printed  on  white 
paper  and  attached  to  a  stand  about  2^  to 
8  feet  high,  and  a  small  red  flag  at  tbe  top 
of  the  stand.  Tbe  notice  and  the  dty  or- 
dinance recited  thereon  were  as  follows: 

"Street  Closed. 

"This  street  Is  temporarily  withdrawn 
from  public  use  by  antbority  of  Berlsad  Or- 
dinances of  1802: 

"  'Sec  56Q.  Tbe  street  commissioner  Is  an- 
thorized  with  the  approval  of  tbe  mayor  to 
close  any  street  alley,  public  place  or  high- 
way and  withdraw  the  same  from  public  use 
temi>orarl]y  and  during  such  period  as  public 
work  tbereon  shall  make  such  action  neces- 
sary any  person  using  or  attempting  to  use 
said  street,  alley,  public  place  or  highway  so 
withdrawn  from  public  use,  or  driving  or  at- 
tempting to  drive  any  animal  or  vehicle  there- 
on, shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  shall  be  fined  not 
leas  than  ten  dollars  nor  more  than  fifty 
dollars  for  each  offense. 

"  'Sec.  666.  It  shall  be  the  duty  of  the  po- 
lice within  their  respective  districts  to  watch 
for  and  arrest  persons  vlolatiDg  the  provi- 
sions of  the  above  section.' 

"By  order  of  A.  N.  Mllner,  Street  Oommls- 
sioner. 

"AiiproTed.  Hairy  Zlegenhdn.  Uayor.** 

The  pUilntiff  lived  In  Woodtawn,  about 
three  or  four  miles  north  of  tbe  place  of  ac- 
ddeait  She  bad  been  In  the  habit  of  com- 
ing to  the  city  two  or  three  times  a  week  to 
sell  vegetables,  butter,  milk,  cheese,  and  oth- 
er farm  products.  Her  customers  lived  gen- 
erally on  Broadway,  south  of  the  place  where 
the  aoddent  occurred.  She  says  she  knew 
no  other  way  to  get  to  town,  but  she  admits 
she  knew  that  Calvary  avenue  runs  west 
from  Broadway  between  Bellefontalne  and 
Calvary  Cemeteries,  which  was  north  of  the 
place  of  the  accident,  and  tbe  other  evldraice 
in  ttie  case,  on  both  sides,  shows  that  Gal- 
vBTy  avanne  goes  to  florlasant  avenue,  and 
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that  Florissant  arenae  runs  north  and  south. 
Just  aa  Broadway  does,  and  almost  parallels 
Broadway  at  that  point,  and  Is.  perhaps,  not 
over  half  a  mile  west  of  Broadway,  and  that 
It  also  furnishes  access  to  the  city  to  the 
farmers  living  north  of  the  city.  The  plain- 
tiff fenew  that  the  dty  was  repairing  Broad- 
way, and  bad  seen  the  work  progressing,  the 
"Street  Closed"  signs  used  as  aforesaid,  and 
also  the  borse  roller  and  the  steam  roller. 
She  drove  a  gentle  borae,  that  had  been 
worked  around  a  lumber  yard  In  the  city 
where  the  steam  railroad  cars  were  constant- 
ly passing,  and  be  was  not  afraid  of  the 
steam  or  noise  or  whistle  of  such  cars.  For 
two  weeks  before  the  accident  the  plaintiff 
had  passed  the  steam  roller  in  use  on  Broad- 
way two  or  three  times  each  week,  and  the 
horae  showed  no  signs  of  fear.  On  the  day 
of  the  accident  she  approached  the  block 
where  the  street  repairs  were  In  progress, 
from  the  north.  She  was  driving  In  the 
street  car  track  on  the  west  side  of  Broad- 
way. When  she  got  within  about  150  foet 
of  the  "Street  Closed"  sign,  she  saw  the 
steam  roller  jnat  south  of  the  sign.  It  was 
either  standing  still  or  moving  very  slowly. 
She  turned  off  of  the  car  tracks  and  drove  ! 
onto  the  summer  road,  and  proceeded  south-  | 
wardly.  When  she  got  about  opposite  the  j 
steam  roller,  her  horse  became  suddenly 
frightened  and  unmanageable,  and  gave  two 
or  more  Jumps,  and  turned  the  wagon  over 
down  the  incline  on  the  east  sld6  of  the  sum- 
mer road,  ran  Into  the  barbed-wire  fence, 
threw  the  plalntlfl  out  of  the  wagon,  and  In- 
jured her. 

There  is  a  direct,  sharp,  and  irreconcilable 
conflict  in  the  evidence  upon  the  question  of 
the  iiej;IIgence  charged  against  the  defend- 
ant The  plaintiff's  evidence  Is  that  neither 
she  nor  her  witnesses  saw  a  flagman  before 
the  accident,  and  that  no  warning  was  given 
to  her  of  the  approach  of  the  roller.  The 
defendant's  testimony  shows  that  there  was 
a  flagman  regulariy  employed,  who  always 
went  about  100  feet  ahead  of  the  roller  and 
waved  hia  red  flag  when  a  vehicle  was  ap- 
proachlnir,  and  that  the  roller  was  stopped  If 
the  horses  showed  evidences  of  fear,  and  that 
the  roller  was  stationary  and  the  flagman 
there  at  and  before  the  time  of  the  accident, 
and  that  when  the  borse  showed  signs  of 
fright  the  "straw  boss"  went  to  him  and 
caught  him  by  the  bridle,  but  the  horse  broke 
loose  from  him  and  ran  away  and  ttiroed 
the  wagon  over.  It  is  conceded  by  the 
plaintiff,  however,  that  she  knew  that  the- 
repairs  were  going  on,  that  the  steam  roller 
was  being  used,  that  the  street  was  straisht, 
and  that  she  saw  the  roller  gOO  feet  before 
she  got  to  it  and  turned  off  of  the  street 
about  150  feet  north  of  the  roller.  Hence, 
having  personal  knowledge  of  the  presence 
of  the  roller,  this  assignment  of  negligence 
becomes  unimportant  and  Immntorlal,  for 
she  knew  all  tliat  a  flagman  could  or  was 
intendefl  to  tell  her  of;  and  therefore  the 


failure  to  have  a  flagman,  if  such  was  the 
fact  could  not  he  the  proximate,  or  even  the 
remote,  cause  of  the  accident. 

The  evidence  la  also  irreconcilably  in  con- 
flict as  to  the  other  negligence  assigned,  to 
wit  that  the  city's  servants  allowed  or  caus- 
ed the  steam  and  smoke  to  escape  from  the 
roller  and  make  a  loud  noise,  and  thereby 
frighten  her  horse.  The  evidence  on  both 
sides  shows  that  when  the  rolliT  is  moving 
the  steam  mal;es  a  slight  noise  as  it  escapes 
through  the  exhaust,  and  that  the  weight  of 
the  roller  crushing  the  macadam  also  makes 
a  noise,  and  also  that,  when  the  engine  is  re- 
versed so  as  to  more  the  roller  backwards.  It 
causes  the  smoke  and  steam  to  puff  out  and 
to  make  more  noise  as  its  direction  Is  thus 
being  changed  than  It  does  when  it  la  moving 
regularly  eltLer  forward  or  backward.  As 
stated,  the  plaintiff  says  that  when  she  got 
within  150  feet  of  the  roller  It  was  near  the 
"Street  Closed"  sign  at-  the  north  end  of  the 
block  that  was  being  repaired,  and  was  either 
standing  still  or  moving  bo  slowly  that  Its 
motion  was  scarcely  perceptible.  Sh^*  fur- 
ther says  that  when  she  got  opposite  tlie  rol- 
ler the  steam  was  allowed  to  escape  and 
make  a  special  noise,  and  It  scared  her  horse. 
In  this  she  Is  corroborated  in  more  or  less 
degree  by  the  testimony  of  her  witnesses 
George  Repple  and  Ed  Gartb.  On  the  other 
hand,  the  "straw  boas"  of  the  work.  Louts 
Brunlng,  testified  that,  vfhen  he  saw  the 
plaintiff,  her  horse  was  standing  st'll,  as 
was  also  the  roller;  that  he  went  to  htm  and 
caught  him  by  the  bridle,  but  he  broke  loo<ie 
from  him;  that  there  was  no  noise  or  escap- 
ing of  steam,  and  the  horse  just  seemed  to 
take  fright,  and  be  knew  no  reason  for  It 
Defendant's  witness  William  Stelnkamp  tes- 
tified that  the  roller  was  standing  still,  and 
he  heard  no  noise  and  saw  no  steam  escaping. 
Defendant's  witness  Daniel  Miller,  who  was 
on  the  roller,  te^tlQed  that  the  roller  was 
moving  south,  and  be  heard  the  flnginan's 
whistle,  and  looked  out,  and  saw  him  waving 
the  flag  for  the  roller  to  stop,  and  he  told  the 
operator  of  the  engine  and  he  stopprd  It,  and 
that  by  that  time  the  flagman  was  running 
down  the  embankment  to  where  the  lady  was 
lying,  and  he  held  the  borse.  He  further 
says:  "The  engine,  when  It's  running,  makes 
a  little  noise,  like  'Sh-sh-sh-sh.'  It  was  not 
making  any  special  noise  at  the  time  of  the 
accident.  The  only  steam  that  was  escaping 
was  through  the  smoke  pipe." 

As  before  stated,  the  Jury  found  for  the 
defendant  The  plaintiff  assigns  as  error  the 
refusal  by  the  court  to  give  an  Inslnictlon 
asked  by  her  to  the  effect  that  Broad  way  was 
a  public  street,  and  that  the  plaintiff  had  a 
legal  right  to  drive  thereon  at  the  time  and 
place  stated,  and  that  the  court  erred  in  sub- 
mitting the-  question  of  contributory  negli- 
gence to  the  Jury. 

The  gist  of  the  plalntlflTs  contention  Is  that 
the  "summer  road"  was  a  part  of  Brondway, 
and  that  it  had  been  purposely  left  open  by 
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the  city's  serraats  for  people  to  drive  along, 
which  the  plaintiff  was  doing,  and  therefore 
It  was  error  to  admit  the  "Street  Closed" 
sign,  and  the  ordinances  upon  which  It  was 
tMised,  in  evidence  (absque  hoc,  that  the  ordi- 
nances are  void  because  a  delegation  of  legis- 
lative power  by  the  municipal  assembly  to 
the  mayor  and  street  commissioner),  and 
that,  this  being  so,  it  was  error  to  submit  the 
question  of  contributory  negligence  to  the 
Jury,  because  the  plaintiff  had  a  right  to  be 
where  she  was,  and  did  nothing  that  in  any 
wise  contributed  to  the  accident.  All  of  the 
witnesses  agree  that  Broadway  Is  00  feet 
wide.  The  evidence  as  to  whether  or  not 
the  summer  road  was  a  part  of  Broadway  Is 
as  follows:  The  plaintiff  was  asked,  "Q.  At 
the  time  your  horse  became  frightened,  how 
far  was  your  buggy  from  the  east  side  of 
the  road?  A.  I  guess  I  was  about  six  or  ten 
feet"  Plaintiff  called  as  her  witness  Wil- 
liam H.  Rudolph,  who  was  an  overseer  of 
roads  in  the  »nploy  of  the  dty  at  that  time; 
and  after  describing  the  street  car  tracks  on 
the  west  side  of  Broadway,  and  saying  that 
they  were  repairing  the  street  east  of  the 
car  tracks,  and  after  testifying  to  the  "Street 
Olosed"  sign  at  each  end  of  the  block,  the 
plaintiff  asked  him  these  questions:  "Q. 
Teams  were  passing  np  and  down  there  all 
day  long,  weren't  they?  A.  Yes,  sir.  Q.  You 
did  not  attempt  to  stop  the  teams  from  pass- 
ing up  and  down?  A.  No,  air;  there  was  a 
summer  road  there.  There  was  plenty  of 
room  for  them.  There  was  at  least  forty  feet 
of  space  there  between  the  railroad  track 
and  the—  Q.  (Interrupting.)  You  left  a  place 
expressly  for  teams  to  pass  up  and  down? 
A.  No,  sir;  the  summer  rond.  I  had  nothing 
to  do  with  the  summer  road,  only  to  take- 
When  I  was  raking  the  mud  off  with  the 
grading  machine,  I  would  run  that  down,  and 
by  that  means  I  was  widening  the  street 
and  raising  It  up  at  the  same  time.  I  didn't 
have  to  haul  that  dirt  away.  Q.  What  I 
want  to  get  at  Is  this:  You  did  not  object  or 
attempt  to  prevent  teams  from  passing  up 
and  down  between  those  two  flngs,  on  the 
east  side  of  the  road,  did  you?  A.  No,  sir; 
there  was  plenty  of  room.  Q.  Yon  bad  no  In- 
tention of  stopping  teams  from  going  up  and 
down  there?  A.  No,  sir."  On  cross-examina- 
tion, defendant's  witness  William  Stelnkarap 
testiOed  as  follows:  "Q.  There  are  a  great 
nuiny  people  passing  up  and  down  the  street 
there?  A.  People?  No;  I  don't  know  as  so 
many  people  pass  there.  Q.  Wagons  pass  up 
and  down?  A.  Wagons?  Yes,  sir.  Q.  That 
is  whjit  I  mean.  And  there  Is  a  summer  road 
on  the  east  side  of  this— to  the  east  of  the 
road— wa'n't  there— what  Mr.  Rudolph  calls 
a  'summer  road'?  A.  Yes;  there  was  a  lit- 
tle summer  road  there.  Q.  And  the  people 
used  that,  principally,  to  pass  up  and  down? 
A.  Yes,  sir;  in  the  summer  time,  when  it 
was  dry.  Q.  That  Is  on  the  east  side  of  the 
street?  A.  Yes.  sir.  Q,  And  down  at  the 
east  edge  of  that  rommn  road  there  Is  an 


embankment  there.  The  road  la  raised  h^ta- 
er  than  the  street,  Isn't  It— about  this  much 
higher?  A.  The  ditch  Is  a  little  lower  than 
the  street.  Q.  Well,  the  fact  Is  that  the  road 
Is  above  the  farms  and  the  balance  of  tbe 
country  out  there,  isn't  It?  A.  Yes,  air.  Q. 
About  four  feet;  and,  In  making  that  road, 
they  made  the  road  up  to  about  how  far 
from  the  wire  fence?  How  far  Is  the  wire 
fence  from  that  embankment?  A.  Well,  I 
don't  know  about  that.  Q.  Three  or  four 
feet,  or  Ave  feet?  A.  Oh,  It  was  further  than 
that  Ten  feet  from  the  main  road,  between 
the  wire  fence  and  the  road."  On  redirect 
examination  the  witness  testified  as  follows: 
"Q.  1  never  saw  that  place,  and  I  don't  quite 
understand  the  way  It  looked.  You  have 
spoken  about  a  summer  road.  I  am  going  to 
ask  you  to  describe  the  way  the  whole  road 
was,  and  the  '^'itch  and  the  wire  fence,  and  I 
am  going  to  undertake  to  describe  It  the  way 
the  picture  Is  In  my  mind.  Now,  let  ua  see 
If  this  is  right:  Mr.  Johnson:  I  would  rather 
have  the  witness  describe  It  Q.  Very  well. 
What  Is  on  the  west  side  of  the  roadway  next 
to  the  cemetery?  A.  Well,  there  Is  a  railroad 
track.  Q.  Tbe  west  side?  A.  Yes;  a  double 
track.  Q.  Between  that  and  the  bank,  how  is 
the  road  made?  A,  Between  the  railroad 
track  and  the  hank,  the  west  side?  Q.  No; 
the  bank  on  the  east?  A.  On  the  east—  Well, 
there  comes  North  Broadway.  Q.  Blade  out 
of  what?  A  Macadam.  Q.  How  wide  would 
you  say  It  was  from  the  east  rail  of  tbe  east 
track  over  to  the  end  of  the  embankment  on 
the  east  side  of  the  road?  A.  I  guess  about  €0 
feet.  Something  like  that— the  macadam, 
you  mean?  Q.  The  macadam  road.  A.  Well, 
about  60  feet.  Something  like  that  Q. 
Now,  after  the  embankment  what  cornea'' 
la  It  level,  or  does  It  go  down  tbe  hill  then, 
or  what  Is  It?  A.  Well,  air.  It  la-  The  dirt 
was  scraped  off  the  street,  and  It  Is  left  to 
one  side;  with  the  machine,  and  kind  of  a  lit- 
tle leveled  off;  and  they  call  that  a  'sommer 
road,'  you  know.  There  la  no  macadam  there. 
It  la  outside  of  the  line  of  tbe  road.  And  In 
the  summer  time,  of  course,  It  Is  a  little 
drive  without  tbe  macadam,  and  that  la  call- 
ed a  'summer  road.'  And  where  Is  th" 
embankment?  A.  Well,  outside  of  that,  yet. 
Q.  And  then  where  Is  tbe  fence?  A.  Ontsldp 
of  tbe  embankment  Q.  Then,  according  to 
your  description,  we  have  the  two  tracks; 
then  about  60  feet  of  macadam?  A.  Yea,  sir. 
Q.  Then  we  have  the  summer  road.  How 
wide  is  that,  probably?  A.  I  couldn't  state 
that  exactly.  Q.  Wide  enough  for  a  wag- 
on? A.  Yes,  about"  This  Is  all  of  the  testi- 
mony In  the  record  bearing  upon  the  char- 
acter of  the  summer  road.  It  is  not  by  any 
means  clear  from  this  testimony  that  the 
summer  road  constituted  a  part  of  Broadway. 
The  utmost  .that  can  be  said  of  It  is  that  it 
loaves  it  a  question  of  fact  for  the  Jury.  Tbe 
plaintiff's  contention  depends  upon  the  som- 
mer road  being  a  part  of  Broadway,  and  the 
borden  was  upon  iur  to  prove  that  to  be  tbe 
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fact  If  It  was  not,  then  it  was  not  within 
tlie  power  of  the  dty  to  close  It  up  and  pre- 
veut  people  from  dtiving  along  It  while  the 
street  nas  being  repaired,  and  therefore  It 
van  a  avestloo  for  the  Jury  whether  w  not 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, or,  knowing  the  conditions,  assumed 
the  risk  of  driving  along  the  summer  road 
while  the  steam  roller  was  In  use  repairing 
the  street  The  Jury  found  for  the  defendant, 
and,  in  this  state  of  the  record,  It  cannot  be 
said  there  was  no  substantial  evidence  to 
support  the  verdict;  and,  this  being  true,  this 
court  will  not  disturb  the  verdict 

But  aside  from  this,  the  Instruction  given 
by  the  court  of  Its  own  motion,  as  well  as 
those  asked  by  plaintiff  and  refused  by  the 
court,  as  well,  also,  as  those  given  for  the 
defendant,  put  the  case  to  the  Jury  upon  the 
tbeory  that  the  city  was  bound  to  repair  its 
streets,  and  had  a  right  to  use  the  steam 
roller,  and  that  the  plaintlflT  was  on  the  street, 
and  had  a  right  to  be  there,  and  was  exercis- 
ing ordinary  care  and  caution,  and  that  the 
plaintiff  was  entitled  to  recover  If  the  serv- 
ants of  the  city  "in  charge  of  said  roller  ei- 
ther knew,  or  by  the  exerclae  of  ordinary 
care  could  have  known,  of  plaintiff's  proxim- 
ity, and  that  as  the  plaintiff  was  near  to  said 
roller  the  said  servants  and  employes  of  the 
city  having  charge  of  the  said  roller  did, 
suddenly  and  without  any  warning  to  the 
plaintiff,  cause  steam  to  escape  from  said 
roller  and  to  make  a  loud  noise,  and  that 
plaintiff's  horse  became  frightened  thereby, 
and  Jumped  or  ran  and  overturned  her  wag- 
on." and  she  was  injured.  In  other  words, 
tb'i  case  went  to  the  Jury  upon  the  only  neg- 
ligence charged  to  the  petition  as  to  which 
there  was  any  question,  to  wit  the  act  of 
the  servants  of  the  city  in  allowing  or  caus- 
ing steam  to  escape  and  make  a  loud  noise 
and  scare  the  plaintiff's  horse  as  she  was 
passing  along  the  street  and  exercising  or^ 
dinary  care,  and  tlie  Jury  found  for  the  de- 
fendant and  there  was  substantial  evidence 
to  support  the  verdict.  That  verdict  can  only 
mean  that  no  such  steam  was  allowed  to 
escape  and  no  such  noise  was  made  by  the 
rollear  as  charged.  £ven  if  It  be  tme  that 
the  plaintiff  had  a  right  to  pass  aloi^  the 
street  while  It  was  being  repaired,  and  even 
If  It  be  conceded  that  the  dty  or  its  admlnls- 
traUve  oflteers  bad  no  right  to  withdraw  the 
street  from  use  temporarily  while  being  re- 
paired, and  even  if  It  be  tme  that  the  sum- 
mer road  constituted  a  part  of  the  street, 
and  that  the  servantB  of  the  city  left  It  open 
for  travel,  and  thoeby  Invited  people  to 
drive  along  thera  while  the  street  was  being 
repaired,  the  qmstion  was  still  one  for  the 
Jury,  whether  It  was  contributory  negligence 
for  the  plaintiff  to  attempt  to  drive  a  horse 
bj  the  steam  roller,  and  also  whether  the 
defendant  was  guilty  of  the  negligence  char- 
ged in  the  petition. 

The  plaintiff  objected  to  the  Introduction 
of  tb»  "Street  aosed"  sign,  and  to  tibe  read- 


ing of  the  city  ordinance  In  evidence,  and 
now  contends  that  the  ordinances  are  void, 
because,  under  the  charter,  the  power  to 
open  and  dose  streets  and  to  regulate  their 
use  is  vested  in  tlie  municipal  assembly,  and 
cannot  be  delegated  by  that  body  to  the  may- 
or and  street  comuiisslouer.   It  wlU  be  ob- 
;  served,  however,  that  the  power  of  the  city 
I  to  thus  close  a  street  was  dropped  out  of  the 
[  case  when  it  went  to  the  Jury,  and  It  was 
i  assumed  in  all  of  the  instructions  that  the 
I  street  was  not  closed,  and  that  plaintiff  w^s 
]  riglitfully  passing  along  it.   But  aside  from 
;  this,  tbe  ordinance  Is  uot  void  either  for  the 
'  reason  stated  or  otherwise.   It  Is  true,  the 
I  power  to  close  or  vacate  streets,  and  to  reg- 
\  ulate  their  use,  Is  vested  in  tbe  assembly. 
;  But  this  ordinance  does  not  offend  against 
I  that  charter  provision.    It  is  simply  a  police 
;  regulation  passed  in  pursuance  to  tbe  gen- 
I  eral  welfare  clause  of  tbe  charter  (paragraph 
{  14,  S  26,  art  3,  C&ty  Charter),  and  is  in  no 
I  ficuse  whatever  a  delegation  of  legislative 
I  power.    The  cases  cited  on  this  proposition 
by  tbe  plaintiff  apply  to  a  delegation  of  legis- 
lative powers,  and  not  to  pi-escrlhing  who 
shall  exercise  police  powers. 

There  was  no  error  in  refusing  the  plain- 
tlfTs  seventh  Instruction,  to  tbe  effect  that 
Broadway  la  a  public  street,  and  that  the 
plaintiff  had  a  legal  right  to  drive  thereon 
at  the  time  and  place  where  said  Injury  oc- 
curred, for  tbe  reason  that  the  same  Idea  Is 
fully  expressed  In  the  first  instruction  given 
by  the  court  of  its  own  motion. 

Tbe  Instrnctlons  put  the  case  to  the  Jury 
as  fairly  to  the  plaintiff  as  It  was  possible 
to  do  so.  The  case  hinged  solely  upon  ques- 
tions of  fact.  The  testimony  was  conflict- 
ing, and  would  have  supported  a  verdict  ei- 
ther way.  Under  these  circumstances,  this 
court  never  Interferes. 

The  Judgment  of  the  circuit  court  af' 
firmed.  All  concur,  except  BOBINSON.  J., 
absent 


TUTTLE  et  al.  v.  BLOW  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jnne  20,  1903.) 

HORTGAOES— PROPRIETART  HBDICINB— RIGHT 
TO  MANUFACTURE— RECBIVBRSHIP 
PENDENTE  LITE. 

1.  Where,  in  a  suit  to  foreclose  a  mortgage 
!  upon  the  right  to  mnoofacture  and  sell  a  cer- 
.  tain  trade-tnarked  article,  made  according  to  a 
j  secret  formula,  plaintiffs  alleged  that  the  seni- 
I  rity  was  instifflcient,  that  the  mortgagors  dis- 
I  puted  the  validity  of  the  mortgage  and  were  us- 

11^  the  subject  thereof  so  as  to  anticipate  and 
dlscomit  its  incooie,  and  that  one  of  tbem  had 
threatened  to  disclose  tbe  secret  formnla.  it 
was  proper  to  appoint  a  receiver  pending  suit. 

2.  A  mortgage  described  the  mortgaged  prop- 
erty as  a  certaia  trade-iuark  lor  an  eye  salve, 
which  was  duly  registered  in  the  Patent  Office 
on  a  certain  date,  and  also  all  the  mortgagor's 
right,  title,  and  interest  in  the  patent  and  pro- 
prietary  right  in  aud  to  a  certain  named  eye 
salve,  and  with  the  mortgage  the  mortgagee 
received  a  sealed  parcel  containing  the  secret 
formula  of  the  preparation,  to  be  used  In  case 
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H  became  necesaair  to  foreclose  the  mortgage. 
Sabseqaently  the  act  under  which  the  trade- 
mark was  registered  was  held  unconstitutiona]. 
Hnld,  that  nevertheless  the  right  to  manufac- 
ture and  sell  the  preparation  under  the  trade- 
uame  aad  accoi-ding  to  the  formula  was  con- 
veyed b7  the  mortgage,  and  was  a  tangible 
light,  ca^hle  of  being  so  incumbered. 

3.  An  instninient  puniorting  to  be  a  mort- 
gage on  a  certain  trade-mark,  described  it  as 
''certain  letters  patent  for  a  certain  trade- 
mark." etc.,  giving  the  nnmber  and  date  of 
regiiitratlon,  and  stating  that  the  right  to  man- 
ufacture a  certain  eye  salve  was  thereby  grant- 
ed to  the  mortgagor,  his  heirs,  etc.  HHd,  that 
though  no  such  rijrht  was  granted  by  the  certiB- 
cate  of  registration,  referred  to  as  letters  pat- 
ent," to  the  mortgagor,  yet,  as  he  had  that 
right  independent  of  the  certificate,  the  mort- 
gage was  sufficieut  to  cover  the  right  to  man- 
ufacture and  sell  the  eye  salve  in  question. 

Appeal  from  Bt  Lonla  drcnlt  Court;  H.  D, 
Wood,  Judge, 

Suit  by  E.  N.  Tattle  and  others  against 
Julia  W.  Blow  and  other*.  From  a  decree 
for  plalntlCh,  certain  defendants  appeal.  Af- 
firmed. 

S.  H.  King,  for  appellants.  Dawson  & 
Garvin,  for  reffpondent  Tnttle.  Noble  fk 
Shields  and  W.  H.  Ludwlg,  for  respondent 
Ltuders. 


VALLIANT,  J.  This  la  the  second  appeal 
in  this  case.  It  Is  a  suit  to  foreclose  a  mort- 
gage, and,  ancillary  to  the  main  object,  the 
equity  powers  of  the  court  are  invoked  to 
preserve  the  proper^  by  placing  It  in  the 
hands  of  a  receiver  pending  the  suit,  and  en- 
joining the  defendants  from  taking  certain 
action  calculated  to  Impair  the  value  of  the 
security.  Upon  the  filing  of  the  petition  a 
receiver  was  appointed  and  an  injunction 
granted.  There  were  motions  by  defendants 
to  vacate  the  order  appointing  the  receiver 
and  to  dissolve  the  Injunction,  which  motions 
were  overruled,  and  an  appeal  takes.  Upou 
tbe  hearing  In  this  court  that  appeal  was  dis- 
missed, and  the  cause  was  remanded  to  tbe 
circuit  court,  with  directions  to  proceed  to 
final  hearing  on  the  merits,  first  affording  de- 
fendants leave  to  file  an  amended  answer. 
This  court  on  that  appeal  held  that  the  only 
question  presented  by  the  record  In  Its  then 
condition  was,  did  the  circuit  court  have  Ju- 
risdiction to  make  the  orders  complained  of? 
and  the  Judgment  was  that  It  did  have  such 
Jurisdiction.  Tuttle  v.  Blow,  163  Mo.  825, 
63  S.  W.  8.39.  When  the  cause  was  returned 
to  the  circuit  court,  defendants  answered, 
and  a  trial  on  the  merits  was  had,  which 
resulted  In  a  decree  for  plnlntiffs,  from  which 
some  of  the  defendants  again  appeal. 

The  mortjrage  which  the  plaintiffs  seek  to 
foreclose  was  executed  by  tlie  defendants, 
the  Blows,  September  17,  18S9,  to  secure 
eight  notes  made  by  them  of  that  date,  agRre- 
gating  $25,817.64,  bearlnR  8  per  cent  Inter- 
est, maturing  In  series  running  from  18 
months  to  8  years,  pnynble  to  the  order  of 
Edwin  Curd,  who  Is  the  plaintiffs'  as^gnor. 
Tbe  property  mortgaged  la  thus  described  In 


the  granting  clause  of  the  instrument:  "That 
said  parties  of  the  first  part,  for  and  in  con- 
sideration [describing  the  notes],  do  by  these 
presents  sell,  assign,  transfer,  and  set  over 
to  the  said  party  of  the  second  part  all  their 
rlffht,  title,  and  Interest  in  a  certain  trade- 
mark for  eye  salve  which  was  duly  registered 
In  the  Patent  Office  of  the  United  States  by 
William  T.  Blow,  of  St.  Louis,  Missouri,  and 
recorded  In  the  Patent  Office,  and  declared  to 
be  in  force  for  thirty  years  from  25th  Febru- 
ary, 1873,  which  said  trade-mark  is  number- 
ed 1,142,  and  is  for  the  exclusive  right  for 
manufacture  and  sale  of  T.  L.  Stephens' 
Chemical  Eye  Salve,  as  also  all  our  ripht,  ti- 
tle, and  Interest  In  the  patent  and  proprietary 
right  in  and  to  T.  L.  Stephens*  Chemical  Eye 
Salve:  provided,  always,  this  sale,  transfer, 
and  assignment  are  upon  this  express  condi- 
tion; that  is  to  say,"  etc  Then  follows  the 
condition  that  the  sale  Is  to  become  void  if 
the  notes  are  paid;  otherwise,  tbe  mort^gee 
Is  given  the  power  to  sell  on  10  days'  notice. 

Upon  the  trial  It  was  shown  that  William 
T.  Blow  in  his  lifetime  owned  a  secret  formu- 
la, according  to  which  a  proprietary  medicine 
called  "T.  L.  Stephens'  Chemical  Eye  Salve" 
was  manufactured  and  sold  In  the  market. 
Although  the  sate  of  this  article  was  quite  ex- 
tensive, and  yielded  the  proprietor  an  Income 
of  $12,000  a  year,  yet  the  article  Itself  was 
small,  and  was  not  of  sufficient  proportions 
to  require  the  maintenance  of  a  mann^c- 
tory;  but  under  tbe  supervision  of  one  man. 
Michael  Fredericks,  employed  for  that  pur- 
pose, sufficient  quantity  of  tbe  salve  to  sup- 
ply the  trade  for  12  months  was  made  up 
and  put  Into  conditloD  for  sale  within  6 
weeks.  The  salve  was  put  up  In  small  bot- 
tles or  vials,  on  each  of  which  was  a  small 
label  of  particular  design,  and  on  each  box 
of  a  dozen  vials  was  a  larger  label  of  tbe 
same  design.  This  label  had  been  so  long 
used  In  connection  with  the  salve  that  It  was 
well  known  In  the  market,  and  was  a  mai^ 
by  which  the  article  was  known  In  the  trade. 
It  thus  became  the  trade-mark  of  the  pro- 
prietor of  the  compound.  In  1873  Mr.  Blow 
had  this  trade-mark  registered  In  the  Patent 
Office  at  Wastaington,  and  received  a  certifi- 
cate thereof,  as  was  contemplated  In  the  act 
of  Congress  of  1870  relnflng  to  trade-marks. 
That  act  was  afterwards  declared  unconsti- 
tutional by  the  Supreme  Court  of  tbe  United 
States,  and  the  certificate  of  registration 
therefore  became  of  no  legal  effect  Mr. 
Blow  died  In  1877,  and  his  widow  and  two 
sons,  defendants  originally  herein,  became 
the  owners  of  the  title  that  he  owned  to  the 
secret  formula,  the  trade-mark,  and  tbe  right 
to  manufacture  and  sell  the  proprietary  med- 
icine. They  continued  the  business  as  he 
bad  done,  with  some  variations  In  the  busi- 
ness methods,  and  were  doing  so  down  to 
the  time  that  this  suit  was  Instituted,  when 
the  receiver  took  the  business  out  o  *ielr 
hands.  Under  tbe  management  of  the  Jow 
and  sons  tbe  bnsInesB  doei  not  seem  to  bave 
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bem  as  snccessftil  in  yielding  rerenaes 
it  bad  been  In  tbe  lifetime  of  Mr.  Blow,  al- 
thoogh  it  ttlll  yldded  the  prvptteton  a  large 
income. 

On  March  1,  1883,  Mrs.  Kow  borrowed  of 
F.  W.  Mott  12,000.  and  of  Mrs.  Lneden  93,- 
500,  and  to  secure  the  same  made  an  asalgn- 
meut  of  her  right  In  this  eye  aalre  and  trade- 
mark to  them.  In  that  assignment  the  thing 
conveyed  was  described  as  a  patent  right  to 
manufacture  and  sell  tbe  salve  under  lettiirs 
patent  Issued  by  tbe  United  States.  Tbe  In- 
strument was  drawn  by  a  man  wbo  was  not 
a  lawyer,  and  who,  with  tbe  certlficste  of 
registration  of  tbe  trade-mark  before  hhu,  in- 
terpreted it  to  be  letters  patent  and  thus  de- 
scHbed  it:  *'Wb«%as  letters  patent,  bear^ 
ing  date  the  2Sth  day  of  February,  A.  D. 
18TS,  were  granted  and  Issued  by 'the  gov- 
ernment of  the  United  States  of  America,  un- 
der the  seal  thereof,  to  William  Blow,  of 
St  lonls,  Missouri,  for  a  certain  trade-mark 
for  ey9  salve,  styled  Dr.  T.  U  Stephena*  Oel- 
ebrated  Chemical  "Bye  Salve.*  which  patent 
is  No.  1,142,  and  registered  Fetenary  25,  1873. 
and  to  whldi  patent  reference  is  hereby  made 
for  a  full  and  particular  description  of  said 
trade-mark  and  eye  salve^  which  Is  annexed 
to  said  letters  patent,  by  which  letters  pa^ 
ent  the  full  and  exclusive  right  and  llborty 
of  maldng  and  using  said  invention,  and  cf 
vending  the  same  to  othm  to  be  used,  was 
granted  to  the  said  Wm.  T.  Blow,  his  heirs, 
executors,  administrators,  and  assigns,  fOr  the 
term  of  thirty  years  from  the  date  thereof." 
The  f2,000  secured  by  that  instrnment  was 
afterwards  paid,  but  tiie  $3,500  was  unpaid. 
The  parties  interested  in  that  mortgage  wen 
made  parties  defendant  When  Mr.  Oord 
took  the  mortgage  under  which  tbe  plalntlffa 
claim,  he  knew  of  the  existence  of  the  mor^ 
gage  In  faror  ot  Mr.  Mott  and  Mr&  Lueder& 
Upon  the  execution  of  the  mortgage  to  Curd, 
and  as  a  part  of  tiie  transaction,  the  secret 
formula  under  which  tbe  eye  aalve  was  com- 
pounded was  glvoi  to  blm  in  a  sealed  pack- 
age Up  to  August  18.  1894.  the  mortgngOT 
had  made  payments  on  tbe  Curd  debt  amount- 
ing to  fS.498.04.  Since  that  date  nothing  has 
been  paid  on  it  There  w«e  avermente  In 
the  petition  to  the  effect  that  tbe  mortgagors 
In  possession  were  conducting  the  business 
in  a  manner  to  Indicate  that  tbey  were  en- 
deavoring to  realize  as  much  as  possible  at 
once,  and  impair  the  value  of  the  propwty. 
and  it  was  upon  that  showing  that  tbe  court 
appointed  the  receiver  and  granted  the  in- 
junction. Tbe  ovidenoe  at  tbe  trial  tended  to 
sustain  those  averments.  When  the  receiver 
was  appointed,  tbe  package  containing  the  se- 
cret formula  was  delivered  to  him,  and  by 
m&er  of  tbe  court  be  opened  it  and  continued 
to  conduct  the  bnalnesa  aa  nearly  on  the  plan 
that  It  had  theretoftae  been  conducted  as 
good  jr'ilgmeut  for  the  interest  at  all  con- 
ctme*"  ^emed  to  dictete.  Fending  tbe  suit, 
Willlii  T.  Blow,  Jr.,  died,  and  bis  adminis- 
trator has  altered  his  appearance,  and  alsa 
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siuce  the  suit  was  begun,  Ben].  E.  Blow  haa 
transferred  to  8.  H.  King  his  Interest  in  the 
mortgaged  property,  and  Mr.  King  has  an- 
swered. It  aliio  appeared  that  since  the 
commencement  of  the  suit  Isaac  Curd  had 
by  purchase  become  the  own»  of  all  the 
notes  covered  by  the  plaintiffs'  mortgage. 

By  the  finding  of  the  court  there  Is  due 
Mrs.  Luedem  18.741.67  on  her  mwtgage,  and 
there  ts  due  the  plaintiff  Isaac  Curd,  aa  pur- 
chaser from  Tuttla.  aaslgnee  of  Edwin  Curd, 
on  his  mortgage,  150^408.34.  The  decree 
takes  the  form  of  a  Judgment  for  $3,741.67 
in  favor  of  Mrs.  Loeders  against  Mrs.  Blow, 
and  tor  $55,400.34  in  favor  of  Isaac  Cord 
against  Mrs.  Blow,  Benjamin  B.  Blow,  and 
the  administrator  of  William  T.  Blow.  Jr., 
deceased,  and  In  default  of  payment  of  the 
Jndgmente  a  foreclosure  of  the  mortgage  is 
decreed,  and  a  sale  of  the  secret  formula,  the 
trade-mark,  and  the  exclmave  right  to  man- 
ufacture and  sell  the  salve  menttoned  in  the 
name  of  "Dr.  T.  L.  Steidiena*  Obemlcal  Bye 
Salve,*'  and  out  of  the  proceeds*  after  paying 
costs,  one-third,  or  a  aufflclent  part  of  on»> 
third,  is  to  be  paid  to  Mra,  Luedera  im  bar 
mortgaf^,  and  the  rest,  to  tbe  extent  of  his 
debt  to  philntlfl  Isaac  Curd,  and  tbe  balance. 
If  any.  to  be  returned  Into  court  to  be  dis- 
posed of  as  the  court  may  thereafter  order. 

The  learned  counsel  for  def^dante  has 
favored  us  with  an  dabonte  brief,  in  which 
be  has  given  us  tbe  result  of  an  exhaustive 
roaearch  into  tbe  books,  and  bas  discussed  the 
case  from  several  stendpolnte;  but  all  tbe 
propoeltlons  laid  down  may  be  grouped  Into 
two,  vis.:  Fint,  that  the  court  had  no  au- 
thority, undo-  the  showing  made,  to  appoint 
tbe  receiver  and  issue  the  injunction  when 
and  as  he  did;  second,  that  the  thing  or  tbe 
right  attempted  to  be  mortgaged  was  not  su^ 
ceptible  of  being  incumbered  by  a  mortgageu 

1.  Upon  the  form«  appeal  In  tbis  case  it 
was  decided  (Brace.  P.  J.,  delivering  the  c^In- 
ion)  that  notwltbstandtog  the  fact  that  the 
proceeding  to  foreclose  a  mortgage,  under 
the  terms  of  our  stetute  (section  4842),  was 
an  action  at  law,  yet  tbe  circuit  court  aa  a 
coQrt  of  equity  still  retained  the  same  Juris- 
diction to  foreclose  mortgages  and  adjust  ttie 
rlgbte  of  the  parties  thereunder  which  was 
originally  exercised  by  courts  of  chancery. 
Whether  in  this  caae  the  court  had  properly 
exercised  Ite  Judicial  discretion  in  making 
tbe  appointment  of  tbe  receiver  and  Issuing 
tbe  livJunction  the  record  then  before  us  did 
not  warrant  us  In  decldli^.  But  as  tbe  rec- 
ord is  now  here,  with  all  the  showily  made 
by  the  plaintiffs,  the  question  Is  one  for  de- 
cision. Tbe  Jurlsdletlcm  of  tbe  court,  on  prop- 
er Bhowlug,  to  make  such  orders,  is  not  ques- 
tioned; but  It  is  insisted  that  tbe  pn^>er 
showing  was  not  made,  and  it  la  complained 
that  tbe  court  acted  without  notice  to  the 
defendants,  taking  their  property  from  than 
without  giving  them  a  hearing. 

Thore  were  avermente  In  the  petition  g«H 
Ing  to  abow  that  the  property,  or  tiA  Inew^ 
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poreal  right  conveyed  In  the  mortgage,  was 
lusufficient  In  value  to  pay  the  debts  for 
which  It  was  pledged,  and  that  the  defend- 
ants, the  mortgagors,  not  only  disputed  the 
validity  of  the  mortgage,  which  was  a  fact 
In  Itself  tending  to  depreciate  Its  value,  but 
Ihey  were  so  using  the  subject  of  the  mort- 
gage as  to  anticipate  and  discount  its  In- 
come, and  one  of  them  at  least  threatened  to 
disclose  the  secret  formula,  and  thus  destroy 
the  value  of  the  business.  A  chancellor  could 
not,  under  those  circumstances,  have  right- 
fully refused  the  prayer  of  the  plaintiff  for 
the  preliminary  orders  looking  to  the  safe  cus- 
tody and  preservation  of  the  property  In  dis- 
pute. The  court  may,  under  a  proper  show- 
ing, appoint  a  receiver  and  Issue  an  injunc- 
tion without  notice  to  the  other  side,  and  It 
should  do  so  wheneverltlsmade.to  appearthat 
an  act  ruinous  to  the  plalntlfTs  rights  Is  con- 
templated, and  notice  given  to  the  defendant 
would  enable  him  to  accomplish  It  before  the 
court  could  prevent  It  But  the  appointment 
of  a  receiver  without  notice  Is  the  exercise  of 
ID  extraordinary  power,  and  should  be  done 
only  in  cases  of  great  emergency,  and  even 
then  the  defendant  should  be  atTorded  a 
speedy  hearing  on  a  motion  to  vacate  the  or- 
der. St  L.,  &c..  R.  R.  T.  Wear,  135  Mo.  230. 
■36  S.  W.  357,  658,  33  L.  R.  A.  341;  High  on 
Receivers  (3d  Ed.)  S  HI  and  following.  The 
only  notice  required  by  our  statute  of  an  ap- 
plication for  an  Injunction  Is  In  case  the  In- 
Jnnctlon  is  sought  to  stay  proceedings  At  law. 
Section  3633,  Rev.  St  1899.  But  the  court  In 
any  case  may.  and  ordinarily  should,  require 
reasonable  notice  before  Issuing  an  Injunc- 
tion of  any  kind.  The  record  In  this  case 
shows  thatthe  defendants  were  afforded  an  op- 
portunity to  be  heard  without  delay  on  a 
motion  to  vacate  the  orders*  and  they  were 
granted  an  appeal  on  the  overruling  of  their 
motion,  and  every  opportunity  was  afforded 
them  to  right  any  wrong  that  was  done  them. 
There  Is  nothing  In  the  action  of  the  court  in 
relation  to  the  appointment  of  the  receiver  or 
Issuing  of  the  injunction  of  which  the  de- 
fendants now  have  any  cause  to  complain. 

2.  Appellants'  main  Insistence,  however,  is 
that  the  mortgage  of  plaintlfFs  Is  of  no  force 
or  effect,  because  the  thing  or  the  right  at- 
tempted to  be  mortgaged  Is  not  susceptible  of 
being  so  incumbered.  The  mortgage  of  plain- 
tiffs describes  the  trade-mark  as  "a  certain 
trade-mark  for  eye  salve,  which  was  duly 
registered  in  the  Patent  Office  of  the  United 
States  by  William  T.  Blow,  of  St.  Louis,  Mis- 
souri, and  recorded  In  the  Patent  Office,  and 
declared  to  be  in  force  for  thirty  years  from 
the  25th  day  of  February,  1H73,  which  said 
trade-mark  Is  numbered  1,142,  and  Is  for  the 
exclusive  right  for  manufacture  and  sale  of 
T.  L.  Stephens'  Chemical  Eye  Salve,"  etc.  The 
aet^f  Congress  under  which  tliat  registration 
was  authorized  was  afterwards  declared  to 
be  unconstitutional  Therefore  no  right  was 
acquired  by  it  But  whilst  the  registration 
and  tlie  cerUflcate  Imparted  no  new  rlglit  to 


the  holder  of  the  trade-mark.  It  did  not  de- 
tract from  the  right  he  already  had.  The 
terms  of  the  mortgage  do  not  purport  to  con- 
vey to  the  mortgagee  a  right  acquired  under 
the  act  of  Congress  by  the  registration,  but 
what  It  does  convey  In  the  clause  just  quoted 
Is  the  trade-mark;  that  Is,  that  trade-mark 
which  he  had  before  owned  and  which  he- 
registered.  But  In  addltlou  to  the  trade- 
mark, the  mortgage  conveyed  "also  all  our 
right  title,  and  Interest  in  the  patent  and 
proprietary  right  In  and  to  T.  I*  Stephens* 
Chemical  Eye  Salve,"  and  with  the  mortgage 
they  gave  the  mortgagee  a  sealed  parcel  con- 
taining the  secret  formula,  to  be  used  in  case 
it  became  necessary  to  foreclose  the  mort- 
gage. So  that  the  mortgage  conveyed  the 
trade-mark,  and  the  exclusive  right  to  make 
and  sell  the  eye  salve,  and  to  use  the  trade- 
mark in  connection  therewith;  and,  In  order 
to  enable  the  mortgagee  to  realize  the  right 
conveyed,  the  formula  was  also  given  him. 

It  may  be  conceded  to  appellants  that  a 
mere  trade-mark,  dissociated  from  the  trade 
or  business.  Is  not  susceptible  of  sale  or  trans- 
fer. As  such  it  is  of  no  use,  and  the  law 
will  take  no  account  of  it.  But  a  trade-mark 
as  an  accessory  of  property,  or  as  a  thing  to 
be  used  In  connection  with  one's  business, 
and  applicable  to  the  product  of  his  manu- 
factory or  to  his  goods  In  trade.  Is  a  subject 
of  the  law's  care,  and  Is  assignable.  Brown 
on  Trade-Marks  (2d  Ed.)  §  57.  As  a  general 
rule,  any  thiug  or  any  right  that  is  capable 
of  passing  by  succession  or  descent  to  the 
personal  representatives  or  heirs  of  an  Intes- 
tate, or  that  is  capable  of  passing  by  abso- 
lute sale,  is  capable  of  being  Incumbered  by 
mortgage.  The  mortgagors  themselves  claim 
to  own  this  trade-mark  and  the  proprietary 
medicine  by  succession  from  William  T. 
Blow,  deceased.  The  administrate  of  Wil- 
liam T.  Blow.  Jr.,  is  here  claiming  his  interest 
by  Buccession  as  assets  of  the  estate,  and  Mr. 
King  Is  here  also  claiming  a  one-third  inter- 
est by  assignment  How,  then,  can  they  be 
heard  to  say  that  the  right  is  not  assignable? 
Whilst  some  of  the  authorities  cited  In  their 
brief  bear  out  the  appellants'  contention  that 
a  trade-mark,  unconnected  with  any  proper- 
ty or  trade.  Is  a  mere  abstract  right  of  which 
the  law  vrill  take  no  account,  none  of  them 
sustain  the  proposition  that  a  trade-mark,  con- 
nected with  the  right  to  make  and  sell  the 
thing  which  It  indicates,  is  not  susceptible  of 
being  transferred  by  a  mortgage. 

As  to  the  Lueders  mwtgage,  the  only  ques- 
tion In  Its  way  Is  In  regard  to  the  description 
of  the  right  or  thing  mortgaged.  The  scriv- 
ener had  before  him  the  certificate  of  the 
registration  of  the  trade-mark,  he  saw  that 
It  emanated  from  the  Patent  Office,  and  he 
concluded  that  it  was  a  patent  right  But 
the  facts  ail  appear  on  the  face  of  the  in- 
strument to  show  what  it  really  was,  in  spite 
of  the  misnomer.  It  la  the  same  trade-mark 
described  In  the  plaintiffs'  mortgage,  and  In 
attempting  to  state  Its  legal  effect  the  sctIt- 
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euer  says:  "By  which  lettm  patent  [mean- 
ing tbe  oertlfleate  of  r^lstratlon]  the  fall 
and  excln^Te  right  and  llboty  of  maktaig 
and  using  said  Invention  [meaning  the 
salve],  and  in  vending  the  same  to  others  to 
be  used,  was  granted  to  WlUlam  T.  Blow, 
Ills  heirs,  execntoTB,"  etc.  No  soch  right  was 
by  that  cerUflcate  granted  to  Ur.  Blow;  hot 
he  had  that  right  Independent  of  the  cratlfl- 
cate,  and  the  plain  meaning  of  the  mifftgage, 
la  spite  of  Its  clnznsy  verbiage,  is  that  that 
r^ht,  together  with  the  trade-mailE,  is  pledg- 
ed for  the  payment  of  the  9SJSO0  which  the 
mortgagor  then  borrowed  on  the  faith  of  It. 
No  other  constmctlon  cui  be  put  upon  It 
iritbout  Impugning  the  good  faith  of  the 
mortgagor,  which  we  have  no  right  to  do. 

The  circuit  court  took  the  correct  view  of 
this  case,  and  the  Judgment  la  affirmed.  Ail 
concur. 


LOESOH  V.  UNION  CASUAI/TT  & 
SURETY  CO.* 

(Supreme  Court  of  Miasouri,  Divirion  No.  1. 
Jane  20,  190B.) 

ACCIDENT  INSURANCE— ACCIDENTAL  INJURY- 
EVIDENCE  —  POST  MORTEM  EXAMINATION-r 
NOTICE  TO  DEFENDANT  —  FORFEITURE  — 
WAIVER  —  PROOF  OF  LOSS  —  FURNISXUNO 
BLANKS— CONSTRtrCTION  OF  POLICY— QUES- 
TION FOR  COURT— EXTRAHAZARDOUS  EM- 
PLOYMENT-INSTRUCTIONS. 

1.  Where,  in  an  nctioD  on  bd  accident  policy, 
■  wiUiess  testified  that  he  went  with  inBurea 
into  a  car  to  untie  a  bull,  and  that  while  In- 

sured  was  so  engaged  he  saw  the  bull  throw  his 
heud  around,  and  immediately  aslied  insured  if 
the  bull  caught  him,  to  which  insured  answer- 
ed, "Yes,  but  he  did  not  hurt  me,"  and  the 
same  day  insored  snffered  pain  in  the  abdomen 
from  a  brulsei  and  he  subsequeotlpr  died  from 
inflammation  caused  by  such  bruise,  the  evi- 
dence  was  sufficient  to  justify  a  fiuding  tbat  in- 
sured's death  resulted  from  accidental  means. 

2.  Where  defendant,  at  the  time  of  famish- 
ing blanks  for  proof  of  death  under  an  accident 
policy,  stamped  the  same  with  the  words,  "In 
fiirniKhing  tbls  blank,  the  company  reserves 
all  its  rights  under  its  policr  contract,  and 
waives  none  of  the  eonditiona  tnereof,"  the  fur- 
Dishing  of  Buch  blanks  did  not  constitute  a 
waiver  of  a  forfeiture  for  violation  of  a  condi- 
tion declaring  that,  if  a  poet  mortem  examina- 
tion was  held  without  notice  to  defendant, 
plaintiff's  rights  should  be  forfeited. 

3.  After  insured's  death,  his  physician  in- 
formed plaintiff  that  he  desired  to  make  a  post 
mortem  examination.  She  testified  that  she  did 
not  know  what  he  meant  thereby,  and  the  physl- 
ciun  immediately  made  the  exaoiination.  After 
it  was  finished,  plaintiff  showed  him  an  accident 
policy  insuring  deceased,  which  provided  that 
It  should  he  void  If  a  post  mortem  examination 
of  insured's  remaios  was  made  without  notice  to 
insurer,  whpreiiiion  the  physician  immediately 
ootified  the  insurer  of  the  fact?,  and  offered  to 
allow  tn!^nrer  to  make  a  re-examination.  Held 
that,  in  the  abseuce  of  any  sug^pstion  that  a 
re-examinntion  would  not  have  disrloaed  any- 
thinir  apparont  on  the  first  exnmination,  the 
holding  thereof  without  notice  did  not  authorize 
a  forfeiture. 

4.  Where,  In  an  action  on  an  acciJeut  policy 
issned    under   an    application    describing  de- 
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ceased'a  occupation  as  "stock  deal«,  not  work- 
ing nor  tending  in  transit,"  which  was  classed 
as  a  preferred  risk,  plaintiffs  evidence  showed 
tbat  at  the  time  he  received  the  Injury  from 
which  he  died  he  was  in  a  stock  car  attending 
to  stock  before  th^  were  unloaded,  and  that 
such  occupation  was  classed  as  extrahazardous 
by  defendant,  an  instruction  that  if,  when  In- 
sured received  bis  injuries,  he  was  a  stock 
dealer  visiting  yards,  not  working  uor  tending 
in  transit,  he  was  entitled  to  recover  the  face 
of  his  policy,  was  erroneoos,  as  onsnpported  by 
the  evidence. 

5.  Cattle  transported  by  rail  were  "la  trans- 
it," within  the  terms  of  a  policy  designating 
insured's  occupation  as  a  "stock  dealer,  not 
working  nor  tending  in  transit,"  until  they  were 
unloaded  from  the  cars  of  the  company  and 
placed  in  pens. 

6.  An  accident  policy  provided  that  insured 
agreed  that,  for  any  injury  received  while  ex- 
posed to  a  hazard  classed  by  insurer  in  Its 
manual  as  more  hazardous  than  that  ^ven  as 
his  occupation  in  the  application,  the  company's 
linbility  should  be  limited  to  the  amount  that 
the  premium  paid  by  Insured  would  purchase 
in  the  more  hazardous  class.  Insured's  occupa- 
tion was  stated  as  a  "stock  dealer,  not  working 
nor  tending  iu  transit."  The  manual  classed 
such  occnpatlon  as  preferred,  but  dassed  the 
risk  of  a  stock  dealer  tending  In  transit  as  ex- 
trabaxardooa.  BeUl,  that  an  instruction  that, 
onlej^s  the  jury  found  that  the  act  of  untying 
a  bull  in  a  car  in  which  insured  was  engaged 
when  he  was  injured  was  designated  In  the 
manual  as  more  hazardous  than  insured's  occu- 
pation specified  In  the  application,  plaintiff  was 
entitled  to  recover  the  ftce  of  the  policy,  was 
erroneous,  as  submitting  the  construction  of  the 
manual  to  the  jury. 

7.  The  act  of  insured  In  untying  the  bnU  while 
In  the  car  was  a  more  hazardous  occupation 
than  that  described  In  the  application. 

Appeal  from  St.  Loula  Circuit  Court;  John 
A.  Talty,  Judge. 

Action  by  Catherine  Loesch  against  the 
Union  Casualty  &  Surety  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

Percy  Werner,  for  anwIUtnt  B.  M.  Nidi- 
ols,  for  respondent 

VALLIANT,  J.  Bnlt  on-an  acddent  policy 
insuring  Frederick  Loesch  agalnBt  loss  by 
bodily  Injury  sustained  through  otemal,  vio- 
lent, and  accidental  means;  In  case  of  his 
death  by  that  means  the  defendant  agreeing 
to  pay  the  plaintiff  his  mother  $5,000.  The 
petition  alleged  the  Insured  in  bis  lifetime 
performed  all  the  conditions  of  the  poilcy, 
and  tliat  while  It  was  in  fnll  force,  on  Sep- 
tember 26,  1900,  he  died  by  reason  of  bodily 
injuries  received  throngh  external,  violent, 
and  accidental  means;  that  due  proof  of  loss 
was  made  to  defendant,  yet  defendant  refus- 
ed to  pay,  ete. 

The  following  summary  of  the  affirmative 
matter  pleaded  In  the  answer  is  copied  from 
Mr.  Werner's  brief:  "The  answer  admitted 
the  issuance  of  the  policy  In  suit,  but  denied 
the  fact  of  death  through  accidental  means, 
Bg  stated.  It  thffli  set  up  as  a  special  defense 
the  violation  of  the  following  condition  of  the 
policy,  to  wit:  'If  the  company's  r^resenta- 
tives  are  denied  the  right  to  make  examina- 
tion of  the  insured's  person  or  body,  in  re- 
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spect  to  alleged  Injury  or  cause  of  death,  or 
If  port  mortem  be  held  without  notifying  the 
company  in  time  to  have  Its  medical  adviser 
present,  then  all  claims  under  this  policy 
■hall  be  forfeited*— alleghig  that  a  post  mor- 
ten  examination  was  held  over  the  body  of 
Frederick  Ixesch,  on  or  about  September  27, 
— i»eO,  without  the  knowledge  of  the  defrad- 
t  ant,  and  without  notifying  the  defendant  In 
/  time  to  have  its  medical  adviser  present,  and 
/  without  any  notice  to  It  of  any  intention  to 
/  hold  such  post  mortem  examination,  though 
the  defendant  had  at  the  time  a  medical  ad- 
.  riser  whom  It  would  have  had  present,  had  it 
been  advised  of  the  intention  of  holding  such 
examination.  For  further  defense  the  fol- 
lowing condition  of  the  policy  was  pleaded, 
viz.:  '(10)  I  agree  that  for  any  injury,  fatal 
or  otherwise,  received  by  me  while  exposed, 
temporarily  or  otherwise,  to  a  hazard  classeil 
by  the  company,  in  its  manual  last  Issued 
prior  to  this  date,  as  more  hazardous  than 
that  Riven  as  my  occupation  in  this  applica- 
tion, the  company's  liability  shall  be  limited 
to  the  amount  that  the  premium  paid  by  me 
would  purchase  In  such  more  hazardous  class. 
I  agree  that  the  classifications  In  said  manual 
shall  be  and  are  a  part  of  this  contract.*  The 
answer  then  set  out  that  the  deceased,  Fred- 
erick Iioesch,  was  Insured-  as  a  "stock  dealer,* 
whose  occupation  and  duties  were  In  the  pol- 
icy described  as  'visiting  yards,  not  working 
inor  tending  in  transit,'  and  that  the  hazard 
\of  such  occupation  was  therein  classed  as 
(preferred,*  and  that  the  premium  of^«!L 
fharged  for  said  policy  was  the  usual  imd 
amary  charge  for  such  risk;  that  part  of 
le  consideration  of  the  policy  sued  on  were 
the  representations  of  the  deceased,  made  by 
t  e  deceased  in  his  written  application,  rela* 
tl  TP  to  thft  ncerifaHmilli  'illLli^Ti' m  tftt8~TO:. 
g  ^fiSfl;  that  at  the  time  deceased  received 
tl  e  alleged  accidental  Injuries  be  was  en- 
g  ged  in  working  and  tending  stock  in  tran- 
8  t,  and  that  the  injuries  alleged  to  have  been 
r  icelved  were  so  sustained  whilst  defendant 
V  as  untying  a  bull  In  a  car;  that  said  occu- 
1  Ltlon  was  more  hazardous  than  that  stated 
b  r  deceased  In  his  applioation  and  In  the  pol- 
i  y,  and  that  the  said  occupation  of  workli^ 
flDd  tending  stock  in  transit  was  classified 
iy  defendant  in  its  manual  Issued  and  In 
torce  last  prior  to  the  issuance  of  the  said 
'policy,  as  an  'extm hazardous'  risk;  and  that 
the  premium  of  $25  paid  by  deceased,  if  be 
had  been  described  as  ft  *stock  dealer  and 
tender  In  transit,*  to  which  hazard  he  was  ex- 
posed at  the  time  he  received  the  alleged  ac< 
cidental  injuries,  would  ^fwyp  tf""'**"np^  for 
defendant  the  sam"n  |l,250  Insurance,  and 
no  more,  and  that,  if  liable  at  all  nnder  the 
policy  to  plaintiff,  defendant  was  not  liable 
tta  more  than  $l,2SO--41ie  manual  bi  question 
being  filed  with  the  answm  as  an  exhibit 
tbereto.*' 

The  T^ly  Joined  Issue  on  tiie  mattH^ 
Ideaded  In  the  answer.  The  policy  was  filed 
an  exbtblt  to  the  petlUm,  and  stiowed  tbat 


Ita  terms  and  conditions,  and  a'so  those  of 
the  application,  which  was  a  part  of  It,  were 
correctly  stated  In  the  pleadings. 

The  testimony  on  the  part  of  the  plnlntlfT 
tended  to  show  as  follows:  About  320  o'clock 
In  the  morning  of  September  13, 1000,  the  in- 
sured, Frederick  Loesch,  was  In  the  stock- 
yards in  St  Louis,  and  called  some  men  who 
were  the  regular  employ^  there  to  assist 
him  In  unloading  a  car  of  cattle  tbat  had  just 
arrived.  He  went  wltb  the  men  to  the 
swltdi  on  which  tbe  car  was  standing;,  and 
with  tbelr  assistanoe  unloaded  It  When  all 
the  loose  cattle  had  come  out,  there  remain- 
ed two  bulls  in  the  car,  which  were  tied  with 
ropes.  Loesch  went  In  with  one  of  tbe  men 
and  untied  tbe  bulls.  While  he  was  doing 
this  one  of  the  bulls  tossed  his  head  around 
and  struck  bim  In  the  abdomen.  One  of  tbe 
men,  seeing  the  motion  of  the  bull,  asked 
Loesch  if  It  caught  him,  to  which  he  replied. 
"Yes,  but  he  did  not  hurt  me,"  After  the  cat- 
tle were  unloaded  and  delivered  where  they 
were  destined,  Loesch  went  home.  After  be 
got  home  be  l>egan  to  suffer  pain  in  tbe  abdo- 
men, which  increased  as  the  time  went  on. 
On  tbe  15th  a  physician  attended  him,  and 
foand  him  suffering  with  tnfiammstion  of  the 
abdomen  apparently  caused  by  a  bruise.  Re 
grew  worse,  and  died  on  September  25th.  On 
the  next  day  the  physician  in  attendance  told 
tlie  plaintiff  that  he  desired  to  hold  a  post 
mortem  examination,  to  which  she  assented, 
or,  at  least,  made  no  objection.  He  called 
In  some  other  pbyiddans  to  assist  him,  and 
they  made  a  post  mortem  examination.  After 
It  was  done,  and  tbe  body  was  sewed  up,  tbe 
physicians  came  out  of  the  room,  and  then 
the  plaintiff  handed  the  attending  physician 
tbe  policy  In  suit,  and  asked  him  wlint  she 
should  do  In  regard  to  It  He  examined  it 
and  discovered  the  clause  declaring  that,  if 
a  post  mortem  be  held  without  notice  to  the 
company  In  time  to  have  Its  medical  adviser 
present,  ail  claims  under  the  policy  should 
be  forfeited.  He  went  Immediately  to  the 
ofQce  of  the  company,  and  notifled  them  of 
what  had  occurred,  and  on  behalf  of  the 
plaintiff  offered  to  hold  another  pnst  mortem 
with  their  medical  adviser.  If  they  so  destlrod. 
But  they  expressed  no  such  desire,  and  the 
plaintiff,  after  holding  the  body  nntll  the 
next  day,  caused  It  to  be  buried.  Plaintiff 
testified  that  wben  the  physician  told  her 
that  be  desired  to  make  a  post  mortem  ex- 
amination, she  did  not  know  what  he  meant; 
that  she  neither  assented  nor  dissented,  and 
did  not  know  what  was  done  until  after  it 
was  done.  Plaintiff  sent  an  agent;  with  the 
policy,  to  the  office  of  tbe  company  to  ob- 
tain the  pres<Tlbed  blank  form  on  which  to 
make  put  the  proof  of  loss.  Defendant  gave 
this  agent  the  blank  requested,  first  stamp- 
ing ou  Its  face  tbe  words,  "In  fumlahtn^  this 
blank,  the  company  reserves  all  Its  riytrts  nn. 
der  Its  policy  contract,  and  waives  ntme  of 
tbe  conditions  thereof.*' 

On  the  part  <tf  defendant  the  teBtlmony 
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tended  to  alum  as  jCoIIowb:  The  aesnred, 
Loescb,  went  with  one  Gerst  to  Peveley,  Mo. 
Tbere  be  assisted  Gerst,  who  was  the  owner 
of  the  cattle  referred  to,  In  loadUig  them  on 
the  car,  and  left  there  with  the  car,  In  charge 
of  It.  The  manual  of  the  defendant  com- 
pany,  classUylDg  the  various  basards  In 
force  at  the  date  of- this  iwUcy,  was  in  eri- 
dence,  and  It  showed  that  the  occupation  of 
the  anured,  as  stated  in  his  application, 
'*atoclc  dealer,  not  working  nor  tending  in 
transit,"  was  classed  as  "pr^erred,"  limit  of 
risk  «5,000.  fee  $25,  while  "stock  dealer, 
tender  in  transit"  was  classed  as  extrahaz- 
ardous, limit  of  risk  $1,000,  for  which  the 
fee  was  $20.  At  that  rate  $25  would  buy 
$1^250  Insurance  In  that  extrahazardous  class, 
if  the  company  could  go  beyond  the  $1,000 
limit.  When  the  plaintilC's  agent  asked  for 
the  blank  form  on  which  to  make  proof  of 
loss,  the  agent  of  the  defendant  gave  It  to 
him,  first  stamping  it  as  above  stated,  and 
at  the  same  time  gave  him  a  letter,  address- 
ed to  the  plaintiff,  in  which  it  was  said: 
**In  fornlshing  you  this  said  blank,  we  do 
not  thereby  waive  any  of  the  terms  or  con- 
ditions of  said  policy,  or  any  forfeiture  that 
may  have  accrued  to  us  thereunder." 

At  the  request  of  the  plalntltt  the  court 
gave  the  following  instructions: 

"(1)  The  court  Instructs  the  jury  tliat  If 
you  believe  and  find,  from  the  evidence  in 
this  case,  that  Fred  Loescb,  the  Insured,  on 
September  18,  1900,  received  bodily  injuries 
through  external,  violent,  and  accidental 
means,  from  which  injury  death  resulted  on 
September  26,  1900.  and  that  at  the  time  the 
said  Loesch  received  such  Injuries  he  was  a 
stock  dealer,  visiting  yards,  not  working  nor 
tending  in  transit,  pursuing  the  usual  and 
ordinary  avocation  of  a  stock  dealer;  and  if 
you  furthOT  believe  and  find,  from  the  evi- 
dence, that  after  the  death  of  the  said  Loesch 
defendant  was  caused  to  be  notified  by  plain- 
tiff that  a  post  mortem  examination  was  to 
be  held  over  the  body  of  the  said  Loesch 
before  the  same  was  held,  or  In  time  to  hold 
a  post  mortem  examination  over  Ills  body  on 
the  day  after  his  death  and  before  burial; 
or  if  you  believe  and  find,  from  the  evidence, 
that  after  a  post  mortem  examination  had 
been  held  over  the  body  of  said  Loesch,  the 
defendant,  with  knowledge  of  all  the  facts, 
furnished  to  plaintiff  blank  for  proofs  of 
loss,  and  that  these  proofs  were  made  and 
forwarded  to  the  defendant,  and  that  in 
making  such  proofs  plaintiff  Incurred  expense 
and  trouble,  and  was  required  or  Induced  to 
do  so  by  defendant— then  you  will  find  a 
verdict  for  the  plaintiff  in  the  sum  of  $5,000, 
together  with  Interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  25tta  day  of 
February,  1901,  to  this  date. 

"(2)  If  the  Jury  find,  from  the  evidence, 
that  the  said  Fred  Loesch  received  the  In* 
Juries  from  which  death  resulted  while  un- 
tying the  bull  in  the  car.  as  heretofore  In- 
Btrocted,  then  the  Jury  ar^  Instructed  that 


unless  they  find,  from  the  evidence,  that  the 
act  of  untying  the  bull  was  designated  or 
classed  by  defoidant  in  Its  manual,  shown 
in  evidence,  as  more  hazardous  than  that 
given  as  the  occupation  of  said  Fred  Loesch 
in  his  application,  viz.,  stock  dealer,  visit- 
ing the  yards,  not  working  nor  tending  -in 
transit,  you  must  find  a  verdict  tot  the  plain- 
tiff, and  assess  her  damages  at  the  sum  of 
$5,000,  as  heretofore  Instructed." 

And  of  its  own  motion  the  court  gave  the 
following: 

"(G)  The  court  Instructs  the  Jury  that  If 
you  find,  from  the  evidence,  that  a  post  mor- 
tal examination  was  held  ortx  the  body  of 
the  deceased.  Frederick  Loesch,  witiiout  no- 
tice to  the  defendant  In  time  to  have  its 
medical  adviser  prraent  at  tlie  time  of  such 
examination,  and  that  no  notice  was  given 
defendant  in  time  to  hold  a  post  mortem 
over  his  body  on  the  day  after  his  death, 
and  before  burial,  then  no  recovery  can  be 
had  herein,  and  your  verdict  should  be  for 
the  defendant,  unless  you  find,  further,  from 
tbo  evidence,  that  the  defendant  waived  com- 
pliance with  such  cMidiUon,  aa  explalnad 
In  others  of  these  instructions.'* 

At  the  request  of  the  defendant  the  court 
gave  an  instruction  to  the  effect  that  If  the 
Jury  should  find  for  the  plaintiff,  and  if 
they  should  further  find  that  Loesch  wm 
insured  as  a  stock  dealer,  visiting  yards, 
not  working  nor  tending  in  tran^t,  and  that 
such  occupation  was  classed  as  preferred, 
and  $25  would  pay  for  $5,000  risk,  but  that 
when  be  received  the  injury  he  was  engaged 
in  working  and  tending  stock  In  transit,  to 
vrlt,  untying  a  hull  in  the  car,  and  that  that 
occupation  was  more  dangerous  than  that 
specified  In  the  application,  and  classed  as 
extrahazardous  In  the  manual,  and  that  $25 
would  purchase  insurance  In  that  class  only 
to  the  amount  of  $1,250,  then  the  verdict  for 
the  plaintiff  should  be  for  only  $1,250;  also- 
an  instruction  to  the  effect  that  the  cattle 
unloaded  from  the  ear  were  still  In  tran- 
sit; and  one  to  the  effect  that,  to  constitute 
a  waiver  of  a  condition  in  the  policy,  an  In- 
tention to  waive  must  be  shown,  or  else  con- 
duct calculated  to  mislead  the  other  to  her 
injury.  Defendant  asked  several  Instruc- 
tions to  the  effect  tliat  the  holding  of  the- 
post  mortem  examination  without  notice  to 
the  defendant  was  a  forfeiture  of  the  policy, 
and  a  peremptory  Instruction  for  a  verdict 
for  the  defendant,  all  of  wblch  were  refused. 

To  the  giving  and  refusing  of  instructions 
exceptions  were  duly  preserved.  There  was 
a  verdict  for  the  plaintiff  tat  $5,005,  and 
Jud^nnent  accordingly,  from  which  the  de- 
fendant appeals. 

1.  In  support  ot  its  claim  that  the  peremp- 
tory instructions  for  a  verdict  for  defendant 
should  have  been  given,  the  defendant  relies 
on  two  propositions:  (a)  That  there  was  no- 
substontiul  proof  that  the  death  of  the  Insnr^ 
cd  resulted  from  accidental  means;  (b)  the 
holding  of  the  post  mortem  examination 
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without  notice  to  the  defendant  forfeited  the 
P0IIC7. 

(a)  The  argument  Is  that  as  no  one  actual- 
ly saw  the  born  of  the  bnll  strike  the  man, 
and  as  he  himself  said,  Immedlatdy  attet  the 
motion  of  the  bull,  which  the  witness  sav, 
tbat  be  was  not  hurt,  the  conclusion  that  be 
was  so  struck  In  the  abdomai,  and  that  that 
caused  fals  death,  rests  on  mere  conjecture. 
The  witness  saw  the  bull  toss  his  head  tn  the 
direction  of  the  man,  and,  whilst  he  conid 
not  just  see  the  result,  yet  the  circumstance 
immediately  excited  appreheiulon  In  the  mind 
of  the  witness,  and  be  asked,  "Did  be  catch 
yon?"  to  which  Loesch  answered,  "Tes,  bnt 
he  did  not  hurt  me."  Xo  one  can  doubt  tbat 
the  bull  struck  falm,  and  there  Is  no  reason- 
able accounting  for  the  pain  In  the  abdomen 
which  was  soon  experienced,  the  bruised  con- 
dltlon  and  consequent  Inflammation  of  the 
Intestinal  that  followed,  otherwise  than  tbat 
he  was  struck  In  the  abdomen  by  the  horn  of 
the  bull.  Thfl  triors  of  the  facts  were  Jnstl- 
fled  In  reaching  that  conclusion.  The  mere 
fact  that  the  man  did  not  Immediately  suffer 
pain  Is  of  no  significance.  It  was  a  question 
for  the  jury  at  all  events,  and  they  were  au- 
thorised to  draw  their  conclusions  from  all 
the  circumstances.  Biren  If  we  were  at  liber- 
ty to  wei^  tbe  evidence,  we  onild  find  no 
fault  with  the  verdict  on  tids  question  of 
fkct. 

(b)  On  the  proportion  that  the  plaintiff's 
rights  under  the  policy  became  forfeited  be- 
cause the  post  mortem  was  held  without  no- 
tice to  the  defendant,  the  plalntlfT  takes  tbe 
position  that  the  defendant,  by  fumlshlu? 
the  blank  form  for  making  proof  ot  the  lo^. 
waived  Its  rights  under  that  clause.  In  sup- 
port of  tbe  waiver  theory  plaintiff  rites 
Trippe  T.  Provident  F.  Society,  140  N.  T.  28. 
85  N.  E.  816.  22  L.  R.  A.  432,  87  Am.  St.  Rep. 
520.  and  Unthank  v.  Trav.  Ins.  Ga,  4  Blss. 
857,  Fed.  Cas.  No.  16,795.  But  tiie  drcnmstan- 
ces  under  which  the .  Insurance  companies 
were  held  to  bare  waived  the  benefliB  of  sim- 
ilar clauses  In  their  policies  In  those  cases 
wese  quite  diflerentfrom  the  circumstances  in 
this  ease.  The  Instmctlon  given  by  the  court, 
at  the  request  of  the  defendant  In  this  case, 
to  the  effect  that,  to  constitute  a  waiver,  an 
Intention  to  waive  must  appear,  or  else  con- 
duct to  mislead  the  other  party  Into  a  belief 
th.it  waiver  was  Intended,  stated  the  law  cor- 
rectly on  this  point.  The  conduct  of  defend- 
ant's agent  when  he  furnished  the  blank 
as  clearly  showed  an  Intention  not  to  waive, 
and  not  to  allow  the  plaintiff  to  think  that  a 
waiver  was  intended,  as  it  was  possible  to 
show. 

But  we  are  satisfied  that  tbe  holding  of  the 
post  mortem  examination  without  notice  to 
the  company,  under  the  circumstances  shown 
by  tbe  evidence  In  this  case,  did  not  have  the 
effect  to  forfeit  the  plaintiff's  rights  under 
the  policy.  A  clause  of  forfeiture  is  not  to  be 
strictly  construed  in  favor  of  the  company 
In  sueb  ease.  HcFarland  v.  Accident  Ass'n, 


124  Mo.  20<,  27  S.  W.  436.  On  tbe  oontrazy, 
whilst  it  should  be  given  a  reasonatrie  Inter- 
pretation, yet  the  Inclination  4>t  tbe  court 
should  be  against  the  forfeiture.  The  design 
of  this  clause  In  the  policy  was  to  enable 
the  company  to  learn  the  cause  of  the  deafli 
of  the  insured,  as  that  cause  might  be  sDown 
by  a  post  mortem  examination,  if  one  should 
be  held.  Whatever  such  an  examination 
might  show,  the  defendant  was  entlUed  to  an 
oivortunlty  to  know.  It  Is  a  reasonable  re- 
quirement under  reasonable  Interpretation, 
and  a  violation  of  its  twms  under  drGuin- 
stances  reasonably  showing  disadvantage  to 
the  company  would  work  a  forfeiture  of  tbe 
policy.  But  there  Is  nothing  In  tiila  case  to 
Indicate  any  such  disadvantage.  In  the  first 
place.  It  Is  very  doubtful  It  the  plaintiff  was 
responsible  for  the  act  If  It  occurred  wltti- 
out  her  knowledge  or  consent  It  would  be  no 
defoise  to  the  snlt  She  testified  tiiat  she  did 
not  know  what  the  word  meant,  and  did  iK»t 
know  what  the  physidans  woe  ddng.  But, 
however  that  may  be,  as  soon  as  tbe  Attend- 
ing phytician  saw  the  policy  and  read  this 
clause,  which  was  Immediately  after  the  post 
mortem  bad  been  held,  he  went  to  tiie  office 
of  the  defendant  and  Informed  them  what 
had  heea  Aone,  and  (rffered  to  allow  ttiem  to 
make  a  re-examlnatlon.  Than  Is  no  sugges- 
tion In  the  record  of  any  fact  or  theovy  which 
would  tend  to  show  that  a  re-examlnatlon  of 
the  body  at  tiiat  time  would  not  disclose 
to  the  eye  of  the  defendantfs  smiceon  every- 
thing that  the  first  examination  dlsdosed  to 
tbe  physicians  wbo  made  It  We  do  not  say 
that  the  first  examination  might  not  have  dis- 
closed fiicts  that  could  have  been  hidden 
from  one  makli%  a  second  examination;  bnt 
there  Is  no  such  suggestion  In  this  record, 
and  we  are  not  led,  tbereftoe,  into  sudi  nn 
inquiry. 

We  hold  that  tbe  fiict  that  the  post  mor- 
tem examination  was  held  without  notice  to 
the  defendant  is  no  bar  to  tiie  plaintiff's  ac- 
tion under  the  circumstances  disclosed  the 
evidence  In  this  case.  Tbe  court  did  not  err 
In  refusing  the  perempt(»y  instruction  tor  a 
verdict  for  defendant 

2.  We  come,  now,  to  the  second  ground  of 
defense,  founded  on  this  clause  of  tbe  ap- 
plication, which  was  a  part  of  the  contract 
of  Insurance:  "I  agree  that  for  any  Injury, 
fatal  or  otiierwise,  received  by  me  while  ex- 
posed, temporarily  or  otherwise,  to  a  hazard 
classed  by  tbe  company,  in  Its  manual  last 
issued  prior  to  this  date,  as  more  hazardoos 
than  tbat  given  as  my  occupation  In  this  ap- 
plication, the  company's  liability  shall  be 
limited  to  the  amount  tbat  fbe  premium  paid 
by  me  would  purchase  in  such  more  has- 
ardous  class.  I  agree  that  the  classIflcatloDs 
In  said  manual  shall  be  and  are  a  part  of 
this  contract"  The  manual  referred  to  was 
In  evidence,  and  It  showed  that  the  occupa- 
tion of  **stock  dealer,  not  workliMc  nor  tend- 
ing In  transit"  wns  classed  as  a  preferred 
risk;  that  in  that  class  insurance  to  the  Um- 
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It  of  96.000  coold  be  had  for  a  premlnm  or 
fee  of  925,  whilBt  the  occnpatlon  of  "stock 
dealer,  tending  stock  In  transit,"  was  classed 
extrahassardons;  that  in  that  class  the  limit 
of  Insurance  was  91,000,  and  the  premlnm 
or  fee  was  fSO. 

The  first  Instruction  for  the  plaintiff  di- 
rected the  Jury  to  find  for  the  plafntUC  In 
the  sum  of  90,000,  and  Interest,  If  they  found, 
from  the  evldeuce  (inter  alia),  that  when  the 
Insured  received  his  Injuries  be  was  a  stock 
dealer,  Tlslting  yards,  not  working  nor  tend- 
ing in  transit;  and  the  second  Instructlou  is 
to  the  effect  that  unless  the  Jury  should  find, 
from  the  evidence,  that  the  act  of  untying  the 
bull  was  designated  in  the  manual  as  more 
baznrdons  than  the  occupation  of  the  insur- 
ed specified  In  the  application,  if  the  verdict 
was  for  the  plaintiff,  it  should  be  for  $5,000. 
Both  of  those  Instructions  were  erroneous. 
The  first,  because  there  was  no  evidence  to 
sustain  the  hypotbesis  that  the  insured  was 
only  a  stock  dealer  visiting  yards,  not  work- 
lug  nor  tending  in  transit;  for  the  plaintiff's 
own  evidence  showed  that  he  was  working 
and  tending  those  cattle  in  transit  The 
plaintiff's  evidence  did  not  show  tliat  be  bad 
traveled  on  the  train  with  the  cattle,  bat  it 
did  show  that  be  was  in  the  car  attending  to 
tbem  before  they  were  unloaded.  Until  the 
cattle  were  out  of  the  hands  of  the  railroad 
company  and  in  tlie  pens  of  the  stockyards, 
tbey  were  Id  transit.  The  second  iDstniction 
was  erroneous,  because  it  submitted  to  the 
jury  to  interpret  the  meaning  of  the  contents 
of  the  printed  manual.  It  was  the  duty  of 
the  court  to  Interpret  tbe  written  and  printed 
documents.  In  this  instruction  the  court  In- 
terpreted the  clause  in  the  contract  in  ques- 
tion, but  left  the  jury  to  find  what  was  con- 
tained in  the  manual. 

This  clause  In  tbe  contract  is  cinmslly 
worded.  It  could  not  be  defended  under 
strict  rules  of  gramman  But  courts  are 
often  required  to  discover  tbe  meaning  of 
contracts  awkwardly  expressed.  Tbe  fault 
of  tbe  sentence  is  that  literally  it  attempts  to 
draw  a  comparison  between  two  subjects  in 
reference  to  a  quality  which  they  do  uot  pos- 
sess In  common.  In  the  beglnniug  It  refers 
to  a  hazard,  and  In  the  conclusion  compares 
tbe  hazard  to  en  occupation;  that  is  to  say. 
It  speaks  of  a  hazard  more  hazardous  than 
the  occupation.  "I  agree  that,  for  any  in- 
jury •  *  •  received  by  me  wbile  expos- 
ed •••  to  a  bazard  classed  by  the  cqm- 
pany  In  Its  manual  *  *  *  as  more  hazard- 
ous than  that  given  as  my  occupation  In  this 
application,"  the  company's  liability  Is  to  be 
limited,  etc.  The  meaning  undoubtedly  is  that 
be  agrees  that,  for  any  injury  received  by  him 
while  exposed  to  a  hazard  peculiarly  lucident 
to  an  occupation  classed  In  the  manual  as 
more  bazardons  than  that  given  by  him  as  tils 
occupation  in  the  application,  tbe  company's 
liability  should  be  livaited.  The  court  at- 
tempted to  follow  too  literally  the  language 
of  tbe  clause,  and  thereby  fell  into  the  error 
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of  instructing  tbe  Jury  that,  unless  the  man- 
ual classified  tlie  act  of  untying  the  bull  as 
more  hazardous  than  the  occu[>ation  of  a 
stock  dealer,  not  tending  stock  in  transit, 
then,  if  tbey  found  for  tbe  plaintiff,  the  ver- 
dict should  be  for  the  full  amount.  Taking 
the  plaintiff's  evidence  alone,  there  is  no 
doubt  that  the  Insured  was,  at  the  time  he 
received  bis  Injury,  exposed  to  a.  bazard  tlfat 
was  peculiarly  lucident  to   an  occupation 
I  which  was  classed  In  the  manual  as  more 
I  bazardous  than  that  named  In  the  applica- 
'  tion  as  tbe  occupation  of  the  insured,  aud 
therefore,  by  the  terms  of  tlie  contract,  the 
recovery  should  be  limited  to  tbe  amount  of 
j  Insurance  the  premium  paid  would  purchase 
I  in  the  more  hazardous  class,  which  it  is  ad- 
I  mitted  was  $1,250. 

I  We  have  all  the  facts  before  us.  Tbere- 
I  fore  there  Is  no  uecesslty  for  remanding  the 
I  cause  for  a  new  trial.  Tbe  judgmeut  of  tbe 
!  circuit  court  Is  reversed,  and  judgment  will 
I  be  entered  here  for  the  plaintiff  for  91,^50 
I  and  interest  at  G  per  ceut.  from  February 
20,  1001,  and  costs  in  the  circuit  court;  ap- 
I  pellaut  to  recover  tbe  costs  In  tble  court. 
I  A.U  concur. 

i 

'  STATE  ex  rel.  GURTICB      SMITH  et  al., 

i  Judges.* 

(Supreme  Court  of  Missouri.   Jane  15.  1903.) 

HUNIGIPAI.  CORPORATIONS  —  SPECIAL  TAX 
BILLS— VALIDITY— OBJECTIONS— FAILURE  TO 
PILB  WITH  BOARD  OF  PUBLIC  WORKS—CITY 
ORDINANCES  —  APPLICATION  —  CONSTITU- 
TIONAL QUESTION— APPEAL  —  JURISDICTION 
OP  SUPREME  COURT— PREVIOUS  DECISION. 

1.  Kansas  Oity  CHiarter,  art.  9,  S  23.  au- 
ttiorlzes  suits  to  enforce  payment  of  special  tax 
bills  for  street  improvemeuts.  aud  provldea  that 
the  owner  of  any  land  cliarged  witti  the  payment 
of  gucb  bills  ahall.  within  60  days  from  the  date 
of  issuance  thereof,  file  with  the  board  of  pub- 
lic works  a  written  statement  of  all  objections 
which  he  has  to  the  validity  of  such  tax  bills, 
or  the  doing  of  the  work,  etc.,  and  that  in  any 
suit  on  any  tax  bill  no  objection  shall  t>e  pleaded 
or  proved,  other  than  those  that  have  been 
filed  as  required.  Eeld,  that  such  section  was 
not  limited  in  its  application  to  tax  Ulls  which 
were  nierdy  Irregular,  but  applied  as  well  to 
bills  which  were  absolutely  void. 

2.  In  an  action  oo  a  special  tax  bill,  defend- 
ant, who  had  failed  to  file  his  objections  befora 
the  board  of  public  works  as  rcQuired  by  Kan- 
sas City  Charter,  art.  9,  i  23.  contended  that 
such  section,  in  prohibiting  defenses  to  tax  bills 
unless  objections  were  made  before  the  board 
of  public  works,  was  uncnustitutional.  The 
trial  court  so  hda,  and  permitted  defendant  to 
litigate  various  objections  to  the  validity  of  the 
bills,  which  were  overruled,  and  judgment  ren- 
dered for  plaintiff.  On  appeal  to  the  Court  of 
Appeal?,  it  was  held  thiit  one  of  the  defenses 
uri;ed  was  valid,  and  that  the  bills  sued  oa  were 
therefore  absolutely  void.  Plaintiff  thereupon 
prayed  an  appeal  to  the  Supreme  Court  ou  the 
ground  that  toe  constitutionality  of  the  charter 
provision  was  Involved,  which  was  disallowed. 
Held,  that  since  no  judgment  could  be  rendered 
in  favor  of  defendant  unless  such  charter  pro- 
viBl(Mi  was  held  unconatitutioual.  as  he  had 
waived  all  objections  by  failing  to  make  them 
before  the  hoard  of  public  works  as  required 
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thM^tqr,  the  oonstitattonttlitr  of  aach  section  was 
involved,  and  the  Supreme  Court  had  jurisdic- 
tion of  the  Bupeal. 

3.  Wliere  tlie  constitatiooality  of  a  city  ordi* 
nance  was  expressly  raised,  and  determiued  by 
the  trial  court,  the  right  to  appeal  to  the  Su- 
preme  Court  on  the  ground  that  the  cause  in- 
volved a  constitutiooEU  questioa  at  once  attach- 
ed, notwithstanding  soch  ordinance  had  been 
previonsly  declared  iuicoiiBtitati<mal  bj  the  Bn* 
preme  Court. 

In  Banc.  M&ndnmns  by  the  state,  on  rela- 
tion of  J,  M.  Curtice,  againBt  Jackson  L. 
Smith  and  others,  jndgee  of  Kansas  Olty 
Court  of  Appeals.  Peremptory  writ  granted. 

Scarrltt,  Griffith  &  Jones,  for  relator.  N. 

F.  Heitman,  for  respondents. 

MARSHALL,  J.  This  Is  an  original  pro- 
ceeding by  mandamus,  seeking  to  compel  the 
respondents,  aa  Judges  of  the  Kansas  City 
Court  of  Appeals,  to  transfer  to  this  court  the 
case  of  J.  M.  Curtice  t.  Frank  F,  Schmidt 
,  and  Molile  Schmidt,  now  pending  In  said 
Court  of  Appeals.  The  return  to  the  alterna- 
tive writ  asserts  the  jurisdiction  of  the  Kun- 
sas  City  Court  of  Appeals  over  said  cause, 
and  contests  the  Jurisdiction  of  this  court. 

The  record  discloses  the  true  status  of  the 
controversy  to  be  this:  J.  M.  Curtice  sued 
Frank  F.  and  Jlollle  Schmidt  in  the  .circuit 
court  of  Jackson  county  upon  a  certain  tax 
bill,  issued  April  29,  1897,  by  virtue  of  Ordi- 
nance 7.^9!J,  authorizing  the  paving  of  Nine- 
teenth street  bet^veen  Tracy  avenue  and 
OUve  street;  said  tax  bill  being  Issued 
against  lot  68  of  Elder's  addition  to  Kansas 
City,  and  owned  by  defendants  therein.  The 
answer  of  the  defendants  In  that  crtse  Is: 
First  A  general  denial,  except  as  otherwise 
expressly  admitted  in  the  special  defenses, 
fiecond.  An  admission  that  the  plaintiff  owns 
the  tnx  bill,  and  defendants  own  the  land. 
Third.  That  the  tax  bill  Is  void  because  the 
work  was  not  completed  within  the  time  pro- 
vided by  the  contract  Fourth.  That  the  tax 
bill  is  void  because  the  contract  required  the 
iWntractor  to  observe  the  eight-hour  ordi- 
lance  of  Kansas  City.  Fifth.  That  the  tax 
b  ll  Is  void  because  the  ordinance  authorizing 
tie  paving  of  the  street  specified  six  kinds  of 
muterlnla  that  might  be  used  In  paving  the 
str.jet  and  tliat  th.e  owners  of  a  majority  In 
fro\it  feet  of  the  lands  fronting  the  Improve- 
mpnt  selected,  as  they  had  a  right  to  do, 
Trinidad  Lake  asphalt  as  the  material  to  be 
used  for  snch  paving  (It  being  one  of  tlie  six 
materinls  mentioned  in  the  ordinance  from 
which  a  selection  was  to  be  mnde\  but  that 
the  board  of  public  works  disregarded  the  se- 
lection of  the  property  owners,  and  designat- 
ed Pittsburg,  Kan.,  Vitrified  Brick  Company's 
vitrified  bilck  as  the  material  to  be  used. 
Sixth.  That,  after  the  said  board  wmngfuily 
designated  such  vitrified  brick,  spedflcatloBB 
for  work  were  prepared,  and  a  contract  there- 
for was  let,  and  that  the  contract  was  cod- 
flrmed  by  ordinances  of  the  city,  and  timt 
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sncfa  des^putlon,  Bpsctflostions,  eootract,  and 
ordinances  are  Illegal  and  TOld  <1)  becsnse 
they  are  contrary  to  title  Kansas  01^  caiar- 
ter,  requiring  said  paTcment  to  be  let  to  the 
lowest  and  beat  bidder;  (3D  beeauee  th^ 
were  unauthorized  by  the  KansBS  City  char- 
ter, and  tn  vlodatlan  dereof,  In  excluding 
fBom  use  In  tbe  paTcment  la  qoestlon  all 
Tltrlfled  brick  of  similar  qnallly,  except  Pitts* 
bucg,  Kan^  Vltrlfled  Brlcb  Oompany's  vitil- 
fled  brick,  aerentb.  Tbat  prior  to  tbe  paa- 
sege  of  the  ordinance  antbortalng  tbe  Im- 
provemoit,  tiie  board  of  public  votlcs  made  a 
pretended  deslgoatlon  of  tbe  materials  wU(^ 
the  property  owners  mlffbt  sdlect  fnna,  bat 
that  said  deelgnatloB  did  not  comply  with  the 
charter  of  Kansas  Otty,  and  ttiat  the  details 
specified  In  the  eald  deslsnatlon  of  sncb  mate- 
rials **all  specif  Bcnne  pardcolar,  special  kind 
of  material  in  snch  way  as  to  promote  maaMp- 
oly  and  prevent  competition,  and  Hiat  suck 
designation  Tlolates  the  tituuetst  of  Kansas 
City,  which  requires  sncb  work  to  be  let  to 
the  lowest  and  best  l^er.**  Tbe  reply  Is  a 
general  denial,  with  a  qtedal  ^ea  as  fol- 
lows: "Further  answering,  plaintiff  states 
that  none  of  the  defendants  nor  any  owner 
of  the  tract  of  land  described  In  the  petition 
and  In  the  tax  bills  tber^  refored  to,  nor 
the  owner  of  any  Interest  ttaerelo.  Old  with- 
in sixty  days  from  tbe  Issne  of  the  ssld  tax 
bUls  described  in  tbe  petition  file,  with  tbe 
board  of  public  works  of  Ksnsas  City  a  writ- 
ten Btntoment  of  each  and  all  objectlone 
which  he  or  tbey  bad  to  tbe  raUdlty  of  socb 
tax  bills,  die  doing  of  tbe  work  mentioned  In 
said  tax  bills,  the  fnmlsblng  of  the  mate- 
rials charged  for,  the  sufflclen^  of  tbe  woxfc 
or  materials  tber^  used,  or  of  any  mistake 
or  error  in  the  amount  tiiereof ,  or  a  statement 
of  any  of  the  objections  of  facts  alleged  In  tbe 
amended  answer,  and  that  by  reason  of  the 
premises  the  defdndants  ought  not  to  be 
heard  to  plead  or  prove  all  or  any  of  the  facts 
all<%ed  In  their  amended  answer."  When  tbe 
case  came  on  for  trial,  the  jdaintlff  Introdn- 
eed  a  resolution  fif  the  board  ct  public  works 
relating  to  tbe  Issuance  of  special  tax  blll% 
and  the  special  tax  bill  sued  on,  and  then 
rested.  The  defendants  offered  In  evidence 
the  ordinance  nntboriztng  tbe  Improvement 
and  also  section  611  of  the  Revised  Ordi- 
nances of  Kansas  City  for  189S,  regulating 
the  advertising  for  bids  for  pnUlc  work,  and 
requiring  the  time  for  tbe  completion  of  tbe 
worii  to  be  specified.  Tberei^n  the  follow- 
ing proceedings  were  had:  "By  Mr.  Scar^ 
ritt:  We  object  to  the  Introduction  of  any 
evidence  on  behalf  of  defendants  retire  to 
objections  to  the  tax  bills  sued  on,  for  the 
reason  that  no  objections  thereto  have  been 
stated  in  writing  and  filed  with  the  board  of 
public  works  of  Kansss  City  by  tbe  defend- 
ants, or  any  of  them,  or  those  under  whom 
they  claim,  wltbln  sixty  days  after  the  date 
of  the  Issue  of  such  tfo.  bills;  and  eqjedaUy 
we  object,  for  the  same  Teasons,  to  any  evi- 
dence as  to  tiw  pictitlanB  addressed  to  the 
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Board  of  public  woriis  In  respect  to  the  matB- 
rlal  wtth  which  the  street  should  be  paved, 
and  aim  as  to  the  time  consumed  In  the  eze- 
cutlon  of  the  'work.  (Which  objection  was 
by  the  court  orermled,  to  which  ruling  of  the 
ooort  plalntlS  then  dnly  excepted.)  By  Mr. 
Heltman:  It  Is  admitted  that  no  objection 
whateTer  to  the  tax  bills  sued  on  was  stated 
and  filed  with  the  board  of  public  works  of 
Kansas  City  within  sixty,  days  afto:  the  ifane 
of  those  tsx:  bills."  The  court  then  permit- 
ted the  defendants  to  Introduce  evidence  Id 
support  of  their  several  defenses,  and  also 
heard  evidence  offered  by  the  plaintiff  bear- 
ing upon  the  several  defenses. 

At  the  close  of  the  evidence  the  plalnttft 
asked  the  court  to  declare  the  law  to  be  as 
follows: 

"(1)  The  conrt  declares  the  law  to  be  that 
imder  the  pleadings  and  the  evidence  the  find- 
ing and  judgment  should  be  for  the  plaintiff. 

"(2)  The  court  finds  the  facts  to  be,  under 
the  pleadings  and  admissions  of  the  parties, 
that  none  of  the  defiendanta,  uot  any  owner 
of  the  land  described  In  the  petition,  or  of 
any  Interest  therein,  did,  within  sixty  days 
after  the  dtite  of  the  issue  of  the  tax  bill 
sned  on,  file  with  tbe  board  of  public  works 
of  Kansas  City  a  statement  of  any  objections 
which  he  or  they  had  to  the  validity  of  the 
tax  bill  sued  on,  the  doing  of  the  work  men- 
tioned therein,  tbe  fnmisblng  of  the  materials 
charged  for,  tlie  sufficiency  of  the  said  work 
or  materials  therein  used,  or  any  mistake  or 
error  in  the  amount  thereof. 

"(8)  The  court  declares  tbe  law  to  be  that 
all  the  evidence  offered  and  introduced  tend- 
ing to  prove  that  the  work  of  paving  Nine- 
teenth street,  for  which  the  tax  bill  sued  on 
was  issued,  was  not  completed  within  ninety 
days  after  the  contract  therefor  became  bind- 
ing, is  irrelevant  and  immaterial,  under  tbe 
pleadings  and  admissions  of  the  parties,  and 
is  not  considered  by  the  court  In  detemUnliig 
the  Issues  In  this  case. 

"(4)  The  court  declares  tbe  law  to  be  that 
the  oontract  between  Kansas  City  aud  BYed 
Feigel  for  paving  Nineteenth  street,  in  evi- 
dence. Is  a  valid  contract;  that  It  was  con- 
firmed by  ordinance  of  Kansas  City  Novem- 
ber 21,  1896,  and  defined  and  established  the 
rights  of  tbe  respective  parties  thereto;  aiod 
that  to  hold  said  contract  void.  In  whole  or 
In  part,  te  to  deprive  the  plaintiff  of  his 
property  without  due  process  of  law,  and  con- 
trary to  tbe  terms  of  the  fourteenth  amend- 
ment to  the  Constitution  of  tbe  United  States. 

"(B)  The  court  declares  the  law  to  be  that 
section  23,  art.  9,  of  the  charter  of  Kansas 
City,  Is  constitutional  and  valid,  and  la  to 
be  taken  and  considered  as  incorporated  in 
and  forming  a  part  of  the  ordinance  autb<a- 
islng  tbe  Improvement  In  question,  and  tbe 
contract  therefor,  which  are  In  evidence,  as 
though  written  into  each  of  them,  and  that 
to  hold  such  section  void,  and  permit  the  de^ 
faidanta  in  this  suit  to  plead  or  prove  anjr 
objection  or  objections  to  the  tax  Ulla  «ied 


on,  when  no  such  objection  or  obJecUons 
have  been  stated  in  writing  and  nied  with 
the  board  of  pablic  works  of  said  city  within 
■ix^  days  from  the  date  of  tbe  Issue  of  the 
tax  bill  sued  on,  Is  to  violate  tbe  obligation 
of  the  Bald  contract,  and  to  deprive  the  plain- 
tiff of  his  property  without  due  process  of 
law,  contrary  to  section  10,  art.  1,  of  the 
Constitution  of  the  United  States,  and  article 
14  of  the  amendments  to  the  said  Constitu- 
tion, and  contrary  to  the  provisions  of  sec- 
tions 15  and  ait  2,  <tf  the  -Oonatltntlon  ot 
Missouri. 

"(S)  Tbe  court  finds  that  the  contract  for 
the  work  In  question  provides  that  said  work 
shall  be  begun  within  ten  days  after  said 
oontract  binds  and  takes  effect,  and  shall  be 
prosecuted  regularly  and  uninterruptedly 
tiiereaf  ter  (unless  tbe  engineer  shall  specially 
direct  otherwise  In  writing),  with  such  force 
as  to  secure  Its  full  completion  within  ninety 
days  from  tbe  date  of  Its  confirmation,  and 
that,  within  said  ten  days  after  said  con- 
tract bound  and  took  ^ect,  tbe  said  engineer 
did  specially  direct,  in  writing,  that,  owing 
to  freezing  weather  and  tbe  lateness  of  the 
aeason,  the  contractor  for  said  work  'is  here- 
by ordered  to  cease  operations  until  further 
notice';  that  said  contractor  was  not  notified 
by  said  raiglneer  to  proceed  with  tbe  said 
work  before  February  20,  1807,  and  that  the 
said  work  was  completed  on  April  28,  1897; 
and  that,  deducting  tbe  period  of  the  suspen- 
rion  of  tbe  said  work  aa  ordered  by  the  said 
engineer,  the  same  was  completed  within 
ninety  days  after  the  confirmation  of  the  con- 
tract for  said  work." 

Tbe  court  gave  all  of  these  instructions, 
except  the  fifth,  and  refused  that.  The  de- 
fendants asked  16  Instructions,  covering  all 
the  phases  of  their  several  defenses,  but  tbe 
court  reftised  them  alL  The  court  then  en- 
tered judsment  for  the  plaintiff,  and  the  de- 
fendants appeal.  The  appeal  wa»  allowed  to 
the  Kansas  City  Court  of  Appeals.  The 
plaintiff  moved  that  court  to  transfer  tbe 
case  to  this  court,  but  the  court  overruled 
tbe  motion,  proceeded  with  tbe  case,  and  re- 
versed the  judgment  of  the  circuit  court, 
without  remanding  the  case. 

The  opinion  of  tbe  Kansas  City  Court  of 
Appeals,  per  Broaddus,  J.,  is  as  follows: 

"This  la  an  action  to  enforce  the  collection 
of  an  installment  tax  bill  Issued  by  Kansas 
City,  dated  April  20,  1897,  against  defendants' 
land,  in  part  payment  of  tbe  price  of  con- 
structing a  brick  pavement  on  Kineteentb 
street,  from  Tracy  avenue  to  Olive  street. 
The  improvement  was  authorized  under  sec- 
tion 2,  art.  9,  of  tbe  Kansas  City  charter. 
Tbe  judgment  was  for  tbe  plaintiff.  In  said 
article  provision  is  made  for  tbe  paving  of 
streets  by  tbe  city  council  passing  a  resolu- 
tion declaring  it  to  be  necessary,  and,  If  no 
remonstrance  from  a  majority  of  prc^perty 
owners  la  thereafter  presented  In  a  designat- 
ed time,  by  passing  an  ordinance  directing  a 
contract  tot  the  work.  And  said  section  also 
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provides  as  foUowi :  'Provided  further,  how- 
eves,  that  If  the  board  of  public  works  shall 
unanlmouBly  recommend  to  the  city  council 
that  any  business  street  or  part  thereof  be 
paved  •  •  •  and  the  payment  thereof  is 
to  be  made  in  special  tax  bills,  and  the  com- 
mon council  shall  by  ordinance  order  such 
work  to  be  done  by  a  vote  of  two-thirds  of 
the  members  elect  of  each  bouse  of  the  com- 
mon council,  then  such  work  may  be  done 
without  any  resolution  as  hereinbefore  pro- 
vided and  regardless  of  such  remonstrance. 
When  the  work  shall  be  so  recommended  by 
the  board  of  public  works  and  so  ordered  by 
the  common  council  as  last  above  mentioned, 
the  resident  owners  of  the  city  who  own  a 
majority  In  front  feet  of  the  lands  belonging 
to  such  residents  and  fronting  on  such  street 
or  part  thereof  to  be  Improved  shall  have  the 
right  to  select  the  material  with  which  such 
street  •  •  •  or  part  thereof  shall  be  pav- 
ed, from  not  less  than  two  kinds  of  materials, 
to  be  designated  by  the  board  of  public 
works.  Such  selection  to  be  made  within  ten 
days  after  such  ordinance  shall  have  taken 
effect  and  been  published  for  ten  days  In  the 
newsiNiper  at  the  time  doing  the-  city  print- 
ing, which  selection  shall  be  by  petition  ad- 
dressed and  delivered  to  the  board  of  public 
works.  If  such  selection  be  not  made  witliln 
STjch  time,  tlien  the  board  of  public  works 
shall  designate  the  materia)  with  which  said 
street  •  •  *  or  part  thereof  shall  be  Im- 
proved.' The  said  board  of  public  works,  as 
so  authorized,  unanimously  recommended 
that  the  street  in  controversy  be  paved  as  a 
business  street.  Said  board  designated  six 
different  kinds  of  material  for  such  pave- 
ment, among  which  was  the  following:  'Vit- 
rified brick  as  manufactured  by  the  Pitta- 
burg  (Kansas)  Vitrlfled  Brick  Company,  on 
concrete,  to  be  laid  according  to  detail  1  of 
brick  pavement,  approved  by  said  board  Au- 
gust 11,  1890.  and  on  file  in  the  office  of  the 
l>oard.'  And  also  the  following:  Trinidad 
Lake  asphalt  on  concrete  to  be  laid  accord- 
ing to  detail  4  of  asphalt  pavement,  approved 
by  said  board  August  11,  1^6,  and  on  flle 
in  the  office  of  said  board.'  The  ordinance 
for  the  paving  In  controversy  was  approved 
September  9, 1896,  and  publication  thereof  as 
required  was  first  made  September  14,  1896. 
Appellants  claim  that  a  petition  of  the  ma- 
jority of  the  resident  property  holders  was 
addressed  and  delivered  to  the  board  October 
5,  1896,  selecting  Trinidad  Lake  asphalt  for 
the  pavement  It  was  denied  that  said  peti- 
tion was  Sled  within  the  time  required  by 
said  charter,  which  reads:  'Such  selection  to 
1)6  made  by  them  [a  majority  of  the  resident 
■property  holders]  within  10  days  after  such 
■ordinance  shall  take  effect  and  been  publish- 
ed for  ten  days,'  etc.  This  petition  was  not 
flled  In  time,  unless  we  exclude  Sunday  in 
computing  time,  but  the  law  Is  otherwise. 
St.  Joseph  V.  Bank,  54  Mo.  App.  315;  State 
V.  Oreen,  66  Mo.  831.  The  property  owners 
having  failed  to  exercise  their  right  to  select 


the  material  for  the  paving  of  said  street, 
that  duty  devolved  upon  the  board  of  public 
works,  which  made  the  following  selection: 
'Vitrified  brick  as  manufactured  by  the  Pitts- 
burg (Kansas)  Vitrified  Brick  Company.' 

"This  case  Is  like  that  of  Scboenberg  v. 
Field  (decided  by  this  court  June  2,  1902) 
68  S.  W.  945.  The  opinion  there  states  the 
point  in  issue  In  the  following  language, 
which  Is  precisely  the  same  here:  The  ques- 
tion thus  presented  Is  this:  Had  the  board  of 
public  works  the  power,  under  the  charter, 
to  arbitrarily  select  a  paving  material  that 
was  manufactured  by  one  company,  to  the 
exclusion  of  the  same  material  manufactured 
by  other  companies?  The  case  shows  that 
vitrlfled  brick  as  manufactured  by  the  Dia- 
mond Brick  &  Tile  Company  was  not  a  pat- 
ented article,  and  was  not  thus  a  monopoly 
by  reason  of  being  patented.  On  the  con- 
trary, several  other  companies  in  and  near 
Kansas  City  manufactured  sucb  brick  for 
paving,  which  had  passed  the  standard  tests 
for  street  paving.  The  general  policy  in 
Kansas  City  is  that,  In  letting  public  work, 
opportunity  must  be  given  for  competition. 
The  very  fact  that  the  work  Is  let  on  public 
notice  at  public  bidding  discloses  this.  Sec- 
tion 12,  art.  17,  Charter:  Galbreath  v.  New- 
ton, 30  Mo.  App.  380;  McQuiddy  v.  Brannock, 
70  Ma  App.  539,  548.'  No  good  cause  has 
been  assigned  for  overruling  said  case,  and 
we  feel  constrained  to  adhere  to  it,  for  the 
sound  reasoning  upon  which  it  Is  founded. 

"The  appellants  claim  that  the  ordinance 
of  the  city  prescribing  the  number  of  hours 
that  shall  constitute  a  legal  day's  work  Is 
Invalid,  and  has  a  tendency  to  stifle  competi- 
tion, and  thereby  increase  the  cost  of  pub- 
lic work.  We  think  not.  The  state  of  Mis- 
souri has  a  law  prescribing  the  number  of 
hours  for  a  legal  day's  work.  See  secdon 
8136,  Kev.  St  1899.  This  statute  Is  founded 
on  public  policy.  Other  states  have  a  similar 
statute,  and  so  has  the  United  States.  In 
St  Ixuis  Qtiarry  Co.  v.  Frost,  90  Mo.  App. 
677,  a  similar  ordinance  of  the  dty  of  St. 
Louis  was  upheld. 

"Many  other  questions  are  raised,  but  as, 
from  what  has  been  said,  the  plaintiff  was 
not  entitled  to  recover,  they  need  not  be  no- 
ticed. 

"However,  the  respondent  asks  tbat  the 
cause  be  certified  to  the  Supreme  Court  be- 
cause there  are  constitutional  questions  In- 
volved. At  the  close  of  the  trial,  plaintiff 
requested  the  court  to  declare  section  23  of 
article  9  of  the  charter  of  Kansas  City  valid. 
The  court  refused  this  request.  Said  section, 
amongst  other  things,  provides  that  'the  own- 
er or  owners  of  real  estate  charged  with  tax 
bills  shall,  within  sixty  days  from  the  date 
of  the  issue  of  the  tax  bills,  flle  with  the 
board  of  public  works  a  written  statement  of 
each  and  all  objections  which  he  or  they  may 
have  to  the  validity  of  sudh  tax  bills;  •  •  • 
and  In  any  suit  on  any  tax  blU  Issued  pmrso- 
ant  to  this  section,  no  objection  or  objections 
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to  It  Bhall  be  pleaded  or  proved  other  tban 
those  that  hare  been  fllgd  with  the  board  of 
public  works  wltbin  the  period  aforesaid.' 
In  Klehter  v.  Merrill,  84  Mo.  App.  150.  It  was 
held  that  said  provision  did  not  apply  to  a 
case  where  the  tax  bill  was  void.   In  Barber 
Asphalt  Co.  V.  Ridge,  68  S.  W.  1048,  the  Su- 
preme Court  of  MlBSotirl  held  that  said  provi- 
sion was  void,  as  it  was  'a  violation  of  the 
constitutional  Inhibition  against  deprivation 
of  private  property  without  due  process  of 
law.'   Bat  the  argument  is  made  here  that, 
as  said  decision  was  by  only  one  division  of 
the  court,  plalntiif  la  entitled  to  have  the 
question  again  considered  and  reviewed  by 
said  court.   And  It  was  held,  in  State  ex  reL 
V.  Kansas  (^ty  Court  of  Appeals,  105  Mo.  299, 
16  S.  W.  868,  that  the  decision  of  this  court  j 
that  the  act  was  constitutional  could  not  have  ! 
the  effect  of  eliminating  from  a  subsequent  | 
case  involving  the  same  question  the  juris-  ! 
dictional  fact.'    But  however  that  may  be,  j 
the  decision  in  tBls  case  Is  not  based  upon 
the  conclusion  that  said  charter  provision  is  | 
unconstitutional,  but  that  It  has  no  appllca-  I 
tion  in  a  suit  upon  a  void  tax  bill.    And  this  j 
holding  was  approved  In  Barber  Asphalt  Co.  I 
v.  Ridge,  supra.    It  would  be  a  nugatory  act  [ 
to  certify  this  case  to  tbe  Supreme  Court,  to  ; 
determine  a  consUtutlonat  question,  which,  | 
when  determined,  could  have  no  effect  on  j 
the  holding  here.  1 

"It  Is  also  claimed  that  defendants  raised  ; 
a  question  as  to  the  constitutionality  of  the 
eight-hour  ordinance  in  controversy,  for  which 
the  case  should  also  be  certified  to  the  Su- 
preme Court  The  appellant  raises  no  snch 
question  In  this  court,  but  he  does  insist,  not 
that  the  ordinance  Is  nnconstltutlonal,  but 
that  It  violates  section  12,  art.  17,  of  the  Kan- 
sas City  charter.  There  was  no  assertion  or 
denial  of  any  constitutional  right  of  plain- 
tiff, and,  as  defendants  have  not  appealed 
from  a  decision  against  them,  tbe  plaintiff  has 
In  no  way  been  adversely  affected.  In  fact, 
the  decision  In  the  trial  court  was  In  his  fa- 
vor. He  Is  not,  therefore,  entitled  to  have 
the  case  certified  for  such  reason.  Ash  v. 
City  of  Independence,  14S  Mo.  120,  46  S.  W. 
749.  The  plaintiff's  application  to  have  the 
case  certified  to  the  Supreme  Court  is  there- 
fore overruled.  For  the  reasons  given,  tiie 
cause  Is  reversed.   All  concur." 

This  decision  may  be  epitomized  as  fol- 
lows: First,  the  defense  that  the  board  of 
public  works  had  no  right  to  designate  vitri- 
fied brick,  becanse  tbe  property  owners  had 
selected  Trinidad  Lake  asphalt,  is  decided 
against  tbe  defendants,  because  they  did  not 
file  their  selection  of  material  with  the  board 
within  the  time  allowed  by  the  city  charter 
for  the  property  owners  to  make  a  selection; 
second,  the  eight-hour  provision  of  the  con- 
tract and  ordinance  Is  held  to  be  valid,  so 
this  point  is  decided  against  the  defendants 
and  in  favor  of  tbe  plalnt^f;  third,  the  des- 
ignation of  Pittsburg,  Kan,,  Vitrified  Brick 
Compan7*B  vitrified  brick,  when  such  brick  ia 


not  covered  by  a  patent,  and  when  othei"  com- 
panies in  and  near  Kansas  City  manufacture 
paving  brick  which  has  passed  the  standard 
tests  for  street  pavhig,  destroys  competition, 
and  the  general  policy  of  Kansas  City  in  let- 
ting public  work  is  that  opportunity  must  be 
given  for  competition.  Hence  the  tax  bill  la 
void.  And  the  Court  of  Appeals  reused  to 
transfra-  the  case  to  tbls  court  because  that 
court  bad  decided  that  the  provisions  of  sec- 
tion 23  of  article  9  of  the  aty  Charter,  which 
requires  the  property  owner  to  file  written 
objections  to  the  tax  bill  with  the  board  of 
public  works  within  60  days  after  the  tax 
bill  Is  Issued,  do  not  apply  where  the  tax 
bill' Is  void,  but  apply  only  where  the  objec- 
tions refer  to  some  error  or  Irregularity  In  tbe 
tax  bill  which  may  be  corrected.  And  the 
return  to  the  alternative  writ  proceeds  along 
the  same  lines. 

The  crucial  question  In  this  case  Is  wheth- 
er any  court  could  decide  tbe  case  of  Curtice 
V.  Schmidt  In  favor  of  the  defendants  with- 
out necessarily  deciding  that  section  23  of 
article  9  of  the  charter  of  Kansas  City  Is 
unconstitutional.  The  validity  of  the  charter 
provision  was  brought  into  the  case  In  this 
way:  The  suit  Is  upon  a  special  tax  bill, 
payable  In  Installments.  Tbe  answer  seta 
up  various  defenses.  The  reply  denies  the 
right  of  defendants  to  Interpose  any  defense, 
of  any  nature  or  character,  because  the  de- 
fendants are  cut  off  by  the  said  provision 
of  the  charter  from  making  any  defense,  for 
the  reason  that  they  failed  to  file  any  writ- 
ten objections  to  the  tax  bill  within  60  days 
after  it  was  Issued.  On  the  trial  tbe  plain- 
tiff Introduced  tbe  special  tax  bill,  which, 
under  the  charier,  made  out  a  prima  facie 
case,  and  rested.  The  defendants  then  offer- 
ed evidence  in  support  of  their  special  de- 
fenses. The  plaintiff  objected  to  the  Intro- 
duction of  any  evidence  on  the  part  of  the 
defendants,  because,  under  said  charter  pro- 
vision, they  were  not  entitled  to  Introduce 
any  evidence  or  to  make  any  defense  to  the 
tax  bill  whatever.  The  trial  court  overruled 
the  objection,  and  beard  tbe  evidence  offer- 
ed. Tbe  plaintiff  saved  proper  exception  to 
this  ruling  of  the  trial  court.  Tbe  plaintiff 
called  the  trial  court's  attention  to  the  point 
again,  by  asking  an  Instruction  declaring 
the  charter  provision  to  be  a  valid  and  con- 
stitutional enactment,  and  that  It  cut  off  the 
defendants'  right  to  make  any  defense  what- 
ever. Tbe  court  refused  the  Instruction.  It 
is  claimed  now  that,  as  the  plaintiff  saved 
no  exception  to  this  mllng,  the  point  is  not 
In  the  case;  but  this  Is  a  misapprehension, 
for  the  point  had  been  made  and  ruled 
against  the  plaintiff,  and  exception  properly 
saved,  at  the  opening  of  tbe  defenijants'  case, 
and  the  question,  therefore,  was  expressly 
raised,  and  exception  saved.  If  tbe  judg- 
ment had  been  for  the  defendants,  the  ap- 
peal would  clearly  have  been  to  tills  court, 
for  the  case  would  then  have  been  in  prac- 
tically tbe  same  shape  as  was  the  case  ol 
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Barber  A^halt  Paving  Co.  r.  Ridge,  168  Mo. 
378.  €8  S.  W.  1043.  and  thla  court  entortaln- 
ed  luriadlotlon  of  said  case;   In  the  Hldge 
Case  tbe  trial  oonr^  on  motion  of  the  plaln- 
tUt.  stmcfc  oat  the  special  defense,  because, 
under  the  charter,  the  defendants  were  cut 
off  £rom  making  any  defense.  The  defoid-  ! 
ants  claimed  in  the  motion  for  'new  trial  ; 
that  the  chartor  pEortolon  was  luiconstlta-  ' 
tional.  This  court  held  that  &e  charter  pro*  > 
Ttadon  was  uoconstltntional.  But  tbls  court  | 
only  had  Jurisdiction  of  that  case  because 
the  conatltationaUty  of  tiia  diarter  prorislon  1 
was  iUTolTed.  In  that  case  the  Question  of  ; 
the  constitutionality  of  the  charter  provision  ' 
•mn  expressly  xalsed  by  the  motton  tm  a  ' 
new  trial.   In  this  caae  the  diartw  proTi- 
slon  waa  InToked  by  tbe  plalntlft,  and  its  ' 
protection  denied  to  the  plaintiff.  This  could  ! 
only  have  been  done  by  heading  that  the  '. 
charter  provision  was  unconstltutlonaL  The  , 
trial  court,  howeTO-,  found  that  the  special  . 
defenses  of  the  defendants  were  not  well  ■ 
founded,  and  therefore  entered  a  Judgment  ' 
tfff  the  plaintiff.  The  defendants  annealed 
to  tbe  Kansas  City  Court  of  Appeals.   That  \ 
court  beld  that  the  defense  of  monopoly  was  ! 
well  taken,  and  reversed  the  Jndgtnent  of  ; 
the  drenlt  court,  without  remanding  the  : 
cause,  fm  the  ground  that  the  monopoly  fea-  i 
tore  raidered  the  tax  bill  and  tlie  ordinance  i 
under  which  the  woik  was  done  void,  and  i 
therefore  the  plaintiff  could  never  make  out  '. 
a  caae.  And  tiie  Court  of  Appeals  held,  as  ' 
it  had  held  In  Blchter  v.  MerrUl.  84  Mo.  App.  | 
150,  that  the  charter  provision  did  not  apply  \ 
where  the  tax  bill  was  vtdd.  but  only  ap-  | 
piled  where  tbe  d^enae  rested  upon  an  error  I 
or  Irrc^larlty  In  tbe  proceedings  upon  which  ; 
the  tax  bill  rested,  and  which  could  have  j 
been  corrected,  and  therefore  .refused  to  i 
transfer  the  case  to  tills  court   Thus  It  j 
appeara  that  tbe  trial  court  denied  the  plain- 
tlfl  the  benefit  of  the  charts  provlsimi  be- 
cause it  waa  unconstitutional,  and  that  the 
Court  of  Appeals  denied  tbe  plaintiff  tbe 
benefit  of  the  charter  provision  because  it 
held  that  it  did  not  apply  where  the  tax 
blU  was  void,  and  benoe  the  eonstitutlooal- 
Ity  of  the  charter  provision  was  not  Involved. 

The  Kansas  City  Court  of  Appeals  did 
decide.  In  Blcbter  v.  Merrill,  84  Mo.  App. 
150,  that  the  charter  provision  did  not  apply 
where  the  tax  bill  was  void,  but  only  ap- 
plied where  there  were  errors  or  Irregulari- 
ties In  the  tax  bill,  or  the  proceedings  upon 
which  it  rested,  that  might  be  corrected. 
And  In  that  case  it  Is  said:  "Merely  as  Illus- 
trative of  tbls,  see  Glrvin  v.  Sbnon,  116  OaL 
810,  48  Pac  720,  and  authorities  cited."  The 
Ulutratlve  case,  however,  Is  essentially  dif- 
ferent, and  tbe  reasons  upon  which  It  rests 
are  exactly  tbe  converse  of  those  employed 
by  the  Kansas  City  Court  of  Appeals.  Tbe 
California  case  arose  under  a  statutory  pro- 
vision In  reference  to  street  Improvements, 
which  provided  that  U  tbe  property  owner, 
contractor,  or  any  other  person  Int^sted, 


Mt  aggrieved  any  act  or  determlaatdon 
of  tlie  street  superintendent,  or  claimed  that 
tbe  work  had  not  been  perfumed  according 
to  the  contract;  In  a  good  aud  substantial 
manner,  or  who  had  any  objection  to  the 
eonectness  or  legalltjy  of  tlie  assessment  or 
otlter  act,  determination,  or  proceeding  of 
the  superintendent  of  streets,  he  should  ap- 
peal to  the  city  ooundl  within  30  d^a. 
Provision  Is  then  made  for  a  hearing  befwe 
the  council,  and  full  authority  is  given  to 
the  council  to  correct  all  Irregularities  and 
errors,  and  tlw  decision  of  the  council  Is 
made  final  and  conclusive  "as  to  all  enan 
and  iiregularitleB  which  the  eouncH  might 
have  rmiedled  and  av<tfded."  It  is  further 
provided  by  tbe  act  that  no  assessment  shall 
be  held  invalid,  except  upon  appeal  to  the 
eonncil,  for  errors  or  Informalities  or  other 
Aetata  prior  to  the  assessment,  <a  in  tbe 
assewnent  itself,  in  cases  where  notice  of 
Intention  to  do  the  work  has  been  duly  pub- 
lished as  by  law  required,  before  the  pas- 
sage of  tbe  resolution  ordering  tbe  work  to 
be  done.  The  Supreme  Court  c€  CalUomla 
very  pn^erly  held  that  the  council  had  pow- 
er, on  appeal,  to  correct  errors  and  irregu- 
larities which  might  have  been  remedied  or 
avoided,  liut  had  no  power  under  this  act  to 
pass  on  the  Question  whether  or  uot  tbe 
whole  jwoceedlng  was  void,  and  bence  such 
defense  was  open  to  the  defeudaat,  without 
havliv  first  appealed  to  the  council.  This 
Is  plainly  right,  for  no  appeal  to  the  coun- 
cil was  allowed  by  tbe  act,  except  as  to 
m^  Qonectlble  errors  or  irregularities,  and 
therefore  the  defendant  had  been  provided 
wllb  no  forum  outside  of  the  courts  in 
which  to  contest  the  Inherent  invalidity  or 
UlegHltty  of  tbe  tax  bill.  The  court  was  also 
dearly  right  in  holding  that  the  act  could 
not  cut  off  a  person's  right  to  contest  in  the 
Qourts  the  Inherent  invalidity  of  a  tax  bill, 
by  the  mere  publication  of  a  notice  ot  inten- 
tion to  do  the  work.  Such  provision  of  the 
act  was  properly  limited  to  mere  correctlble 
errors  or  Irregularities.  A  competent  forum 
was  provided  for  the  correction  of  socb  er- 
rors er  Irregularities,  but  the  attempt  of  the 
act  to  foredose  absolutely  all  defense  upon 
the  more  serious  grounds  of  the  tovalldity 
of  tlie  whole  proceeding  was  manifestly  fu- 
tile, for  every  man  is  entitled  to  a  day  In 
some  competent  court  In  which  to  try  all 
questions  relating  to  life,  liberty,  or  prop- 
erty. The  California  court  property  held, 
therefore,  that  tbe  courts  and  not  tbe  coun- 
cil, had  jurisdiction  po  bear  and  decide  all 
questions  that  went  to  tbe  legality  or  valid- 
ity of  the  tax  bill;  that  "a  void  contract 
does  not  become  valid  by  failure  to  appeal 
to  the  board  of  supervisors,"  "bat  as  to  aU 
matters  which  may  lawfully  be  corrected  ou 
appeal  to  the  dty  council  or  other  governing 
body  of  the  municipality,  and  for  which  an 
appeal  la  pn)vide4  by  the  statute,  the  prop- 
erty owner  deeming  himself  aggrieved  must 
prosecute  ids  appeal,  falling  -In  wbldi  he  is 
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estopped.**  It  will  be  obserred  tbat  tiie 
conrt  ibnt  upheld  tbe  valtdi^  of  tl»  act,  so 
far  as  It  made  it  oecesaair  for  any  one  to 
appeal  to  a  constitnted  forum  on  qaestiona 
affecting  correctible  erron  or  Irregularities, 
and  limited  tbe  operation  of  the  act  to  sucta 
cases  only,  and  beld.  In  effect,  tbe  act  to  be 
unconstltutlonBl  so  far  as  It  attempted  to 
foredose  more  sraieus  defoisee  without  a 
Judleial  Inquiry.  This  ease  affords  no  foun- 
dation, bowerer,  for  tbe  position  taken  by 
tbe  Kansas  City  Conrt  of  An>eals  In  tbe 
ease  of  Blebtcv  t.  SlerrlU,  supra— «nd  in  this- 
case — that  tbia  charter  prorlslon  of  Kansas 
Otty  does  not  apply  to  an  objection  tbat  a 
qpedal  tax  bill  is  Toid,  but  only  applies 
where  the  objection  goes  to  an  error  }n,  or 
irregularity  in.  the  tax  blU.  This  idea  is 
evidently  borrowed  from  tbe  California  case 
quoted.  Bnt  the  Court  <tf  Appeals  overlook- 
ed the  ladkal  differences  between  the  Cali- 
fornia act  and  tlie  iwovlston  of  tbe  Kansas 
City  cliarter.  When  those  differences  are 
noted.  It  will  at  once  be  apparent  that  tbe 
Oalifomla  case  Is  the  exact  antltbeBls  of  the 
decisions  of  Uie  Kansas  Cl^  Court  of  Ap- 
peals. Thus,  as  already  pointed  out;  the  Cal- 
ifornia act  provided  a  forum  in  which  qne»- 
tlons  of  error  or  irregularity  in  the  tax  bills 
could  be  tried,  and  such  matters  corrected, 
but  gave  that  forum  no  power  to  pass  upon 
questions  going  to  the  fundamental  Illegality 
of  tbe  tax  bills,  and  sought  to  foreclose  all 
Judicial  inquiry  as  to  such  grave  questions 
by  the  publication,  In  advance,  of  notice  of 
intention  to  do  the  vork.  The  first  provi- 
sion of  the  act  was  to  be  legal  and 
binding,  while  the  second  was  held  to  be 
nnconatltntlonal-— not  in  so  many  words,  but 
that  Is  the  necessary  meaning  of  the  opin- 
ion. Section  23  of  article  8  of  the  Kansas 
City  charter  is  very  dlfferrat  It  Is  as  fol- 
lows: "Suits  may  be  brought  to  enforce  tbe 
payment  of  such  tax  bills  or  any  Installment 
or  Installments  hereof,  with  all  interest 
thereon,  in  tbe  manner  herein  provided  for 
the  bringing  at  suits  on  other  tax  Mils:  {to- 
Tided,  however,  that  the  owner  or  owners  of 
any  tract  or  parcel  of  real  estate  charged 
with  payment  of  such  bills,  or  the  owner  or 
owners  of  any  Interest  In  such  tract  or  paiv 
eel  of  real  estate  shall,  within  sixty  days 
from  date  of  issue  at  tbe  tax  bills,  file  with 
the  board  of  public  works  a  written  state- 
ment of  eaoh  and  all  ejections  which  he 
or  tb^  mi^  have  to  the  voIidiYj/  of  atich 
tax  bills,  the  doing  of  the  work,  the  fur- 
nishing  of  the  materiaU  charged  for,  the 
mfficiency  of  the  work  or  matencUn  tfiere- 
in  used  and  any  mistake  or  error  in  the 
amount  thereof  [the  italics  are  superadded 
to  mark  the  differences  between  this  pro- 
TlBlon  and  the  California  act];  and  In  any 
suit  on  any  tax  bill  Issued  pursuant  to  this 
section,  no  objection  or  objections  to  It  shall 
be  pleaded  or"  proved  other  than  those  that 
have  been  filed  with  the  board  of  public 
woriM  within  tbe  period  afMresaid."  The 


California  act  affords  a  tribunal  for  the  cor- 
rection of  mors  and  irregularities  and  at- 
tempts to  foreclose  all  inquiry  as  to  the  es- 
sentials—the  validity  of  the  ^  bills.  The 
charter  4oes  not  take  away  any  person's 
rl^t  to  be  heard  in  the  oourta  up(m  any 
questlcui,  whether  of  error.  Irregularity,  In- 
validity, mistake,  or  of  any  kind  whatever, 
bat  requires  that,  as  a  iverequirite  to  such 
right  to  be  heard,  a  party  must  file  his  ob- 
jections with  tbe  board  of  public  works  wlth- 
hi  60  days  af tei;  the  tax  bill  is  issued.  The 
dlatlnctiou  drawn  by  the  California  court 
betwe^i  a  void  and  an  Irregular  or  errone- 
ous tax  bill  was  a  proper  distinction,  under 
the  act,  for  tbe  act  itself  drew  sneh  a  dls- 
tinetlon.  But  tliere  Is  no  foundatifm  what- 
ever for  sucb  a  distinction  under  tbe  char- 
ter provisions,  for  that  provision  expressly 
applies  to  objections  which  go  to,  first,,  the 
validity  of  the  tax  bills;  second,  to  tbe  do- 
ing of  the  work;  third,  to  tbe  materials  fur- 
nished; fourth,  to  the  suffltdency  of  the  work 
or  materials  used;  fifth,  to  any  mistake  or 
error  in  the  amount  The  Kansas  City  Court 
of  Appeals  evidently  adiwted  the  dlstinctton 
drawn  by  the  Callftn^la  court  between  irreg- 
ular and  void  tax  bills,  which  was  a  proper 
distinction,  under  th^  law,  without  noticing 
the  differences  between  the  California  htw 
and  tiie  charter  of  Kansas  City.  Otherwise 
tbe  Court  of  Appeals  could  not  have  fallen 
into  tbe  error  of  saying  that  the  charter  did 
not  apply  to  void  tax  bills,  when  tbe  charter 
provision  requires  the  objectimi  to  the  va- 
lidity of  the  tax  bill  to  be  filed,  as  well  as 
all  objections  to  other  esaentlala  and  irregu- 
htiities.  The  charter  requires  a  party  to  file 
all  of  his  objections  to  a  tax  bill,  whether 
they  go  to  show  that  tbe  tax  bill  Is  void,  or 
only  Irregular  or  erroneous,  and  cuts  off  all 
right  to  plead  or  defend  on  any  ground  not 
specified  in  the  objections  filed.  No  distinc- 
tion is  made  In  the  chartw  between  Hie 
character  or  nature  of  the  objections  or  of 
the  defenses.  All  objections  are  required  to 
be  filed,  and  the  courts  pass  on  all  kinds  of 
objections.  This  being  true,  no  court  has  a 
right,  by  construction,  to  change  the  plain 
prorlsloDS  of  the  charter.  No  court  can  con- 
strue away  the  express  requirement  of  tbe 
barter  that  all  objections  to  the  validity  of 
the  tax  bill  must  be  filed.  No  court  has  a 
right  to  differentiate  between  objections  tbat 
go  to  show  tbat  the  tax  bill  is  void,  and  ob- 
jections that  go  to  show  that  it  Is  erroneous 
or  irregular.  The  charter  makes  no  such 
distinction,  and  tbe  courts  cannot  do  so. 
The  provision  of  the  charter  is  either  wholly 
good  or  wholly  bad.  It  cannot  be  held  good 
as  to  errors  or  irregularities,  and  bad  as  to 
essentials.  It  cannot  be  distinguished  so  as 
to  apply  to  errors  or  Irregularities,  and  not 
apply  as  to  objections  going  to  the  validity 
of  the  tax  bill. 

If  the  charter  provision  is  a  valid  provision, 
the  defendants  in  this  case  are  not  entitled  to 
make  any  defense  of  any  kind  whatevw,  fw 
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tbey  did  not  comply  with  the  requirements  of 
the  charter.  Or  otherwise  stated,  the  defend- 
ants can  only  be  heard  to  defend  this  case 
for  any  reason  on  the  ground  that  the  char- 
ter provision  is  Invalid  because  It  is  uncMistl- 
tutional— because  it  deprives  a  party  of  Ills 
day  In  court,  and  therefore  la  not  due  pro- 
cess of  law.  This  case,  therefore,  cannot  be 
decided  In  favor  of  the  defendants  without 
first  deciding  that  the  charter  provision  Is  un- 
constltotlonal,  and  the  Kansas  City  Court  of 
Appeals  has  no  power  to  decide  that  ques- 
tion; the  appellate  jurisdiction  to  decide  that 
constitutional  question  being  vested  steely  In 
this  court  In  State  ex  rel.  T.  Smith,  1&2  Mo. 
444,  04  S.  W.  218,  this  court,  per  Valllant,  J.. 
held  that  a  oonstitntlonal  question  Is  neces- 
sarily involved  wheneva  the  condudon 
reached  could  only  be  arrived  at  after  a  con- 
struction of  the  Constitution.  In  State  ex 
ret  V.  Smith,  141  Mo.  1.  41  8.  W.  806,  tills 
conrt,  per  Barclay,  J.,  held  that,  "when  the 
Judgment  of  a  court  on  agreed  facts  obviously 
and  necessarily  comprehends  a  decision  on  a 
questkm  of  constitutional  rtSht,  that  question 
Is  Involved'  In  the  Jnc^ment  Kaukauna  Co. 
V.  Oreen  Bay,  etc..  Co.,  142  U.  S.  254  [12  Sup. 
Ct  ITS,  SS  L.  Ed.  lOM].**  In  Klrkwood  v. 
Meramee  ffighlands  Co.,  160  Mo.,  loc.  dt 
118,  00  S.  W.  1072,  Burgess,  J.,  said:  "To 
confer  upon  the  Supreme  Court  jurisdiction 
upon  an  appeal  from  the  circuit  court  upon 
the  ground  that  a  constitntional  question  Is 
involved,  it  must  appear  that  the  decision  is 
necessary  to  the  determination  of  the  case," 
etc.  In  the  federal  case  cited,  the  Stq^reme 
Court  of  the  United  States,  spmUng  through 
Mr.  Jnstlce  Brown,  said:  "Notwithstanding 
tile  Inhibition  of  the  -Constitution  is  not  dis- 
tinctly pnt  In  issue  by  the  pleadings,  nor  di- 
rectly passed  upon  In  the  opinion  of  the  court, 
it  Is  evident  that  the  court  could  not  bave 
reached  a  conclusion  adverse  to  the  defend- 
ant company  without  holding  dther  that 
none  of  its  property  had  been  taken,  <a  that 
It  was  not  entitled  to  compensation  there- 
fbr,  which  is  equivalent  to  saying  that  It 
had  not  been  deprived  of  Its  property  with- 
out due  process  of  law.  This  conrt  has  had 
frequent  occasion  to  hold  that  It  Is  not  always 
necessary  that  the  federal  question  should 
appear  affirmatively  on  the  record  or  In  the 
opinion.  If  an  adjudication  of  such  question 
were  necessarily  involved  in  tho  disposition 
of  the  case  by  the  state  conrt  Wilson  v. 
Blackbird  Creek  Marsh  Co.,  2  Pet.  245  [7  U 
Ed.  412];  ArmBtrong  v.  Athens  County,  16 
Pet  281  [10  h.  Bd.  965]:  Chicago  L.  Ins.  Co. 
V.  Needles.  118  U.  S.  674  [5  Sup.  Ct.  6S1. 
28  L.  Ed.  1084];  Eureka  Lake  &  T.  Canal 
Co.  T.  Yuba  County  Super.  Ct..  116  U.  S.  410 
[6  Sup.  Ct  429,  20  U  BdL  871]."  This  doc- 
trine rests  upon  quite  a  different  principle 
from  that  announced  in  Ash  v.  Independence, 
145  Mo.  120,  46  S.  W.  748.  The  rule  there 
laid  ^wn  applies  to  cases  which  can  be  de- 
cided without  In  any  manner  infringing  upon 
or  construing  the  Constitution,  bat  whwe  a 


llt^ant  may  or  may  not,  as  be  chooses,  in- 
ject a  constitutional  question  In  the  cRse, 
which  does  not  necessarl^  present  Itself, 
wUle  cases  like  those  Just  cited  apply  to 
cases  where  no  such  Judgmoit  as  was  ren- 
dered could  possibly  be  rendered  without 
meeting  at  the  threshold  of  the  Investigation 
a  constitutional  question,  and  deciding  It 
against  tiie  party  losing  in  that  court  This 
case  Is  an  apt  Illustration  of  tiie  latter  rale. 
Here  the  trial  court  decided  the  constitu- 
tional question  against  the  plalntUC,  but  gave 
judgment  In  his  favor.  He  had  no  cause  of 
complaint  as  to  the  result  of  the  whole  case, 
therefore.  It  was  possitde  for  the  coort  to 
thus  dedde  the  constitutional  question 
against  the  plaintiff  without  cutting  off  the 
plaintiff's  right  to  recover,  for  the  plaintiff 
might  still  recover  on  the  merits.  Bat  it  was 
not  possible  to  decide  tiie  constitutloDal  qnes- 
tion  in  favor  tft  the  plaintiff,  and  then  give 
Judgment  for  the  defendant  fi>r,  if  the  con- 
stitutional question  was  decided  in  favor  of 
the  plaintiff,  it  cut  oat  the  defendant's  right 
to  defend  the  case  at  all,  and  therefore  cut  off 
his  right  to'a  Judgment  In  other  words,  In 
order  to  decide  in  favor  of  the  defendants  in 
this  case,  or  even  to  permit  them  to  Introduce 
any  evidence  in  support  of  thdr  answn,  the 
court  would  liave  first  to  decide  that  the 
charter  provision  invoiced  by  the  plaintiff  Is 
Invalid,  and  It  could  only  be  Invalid  because 
It  Is  unconstitutional.  Hence  it  Is  absolutely 
necessary  to  conrider  and  decide  the  consti- 
tutional question  before  any  defense  of  the 
defendant  can  even  be  considered.  A  con- 
stitutional question  is  timrefore  necessarily 
Involved  in  thta  case,  and  necessarily  stands 
in  the  defendanfs  pathway  to  a  Judgment 
The  Kansas  City  Oourt  of  Appeals  has  no 
Jurisdiction  to  decide  that  question. 

The  case  of  Hllgert  v.  Paving  Co.  <Uo. 
Sup.)  72  S.  W.  1070,  lays  down  no  rale  incon- 
sistent with  what  is  here  said. 

But  the  defendants  Invoke  the  rule  of 
practice  of  the  Supreme  Court  of  the  United 
States  uinonnced  in  New  Orleans  Water- 
works V.  Loulslani,  185  U.  S.  886,  22  Sup.  Ct 
691.  46  li.  Ed.  936,  and  Equitable  Ufe  Ins. 
Co.  V.  Brown,  23  Sup.  Ct.  123,  47  h.  Bd.  — , 
that  when  tiie  constitutional  question  raised 
or  necessarily  Involved  has  been  explicitly 
decided  in  anotiier  case.  It  will  not  be  re- 
garded as  properly  in  a  snbsequeot  case. 
This  practice  In  this  court  is  oaetiy  tbe  re- 
verse. In  State  ex  rel.  Dugan  t.  Smltb,  105 
Mo.  289. 16  S.  W.  858,  the  constitationaUtr  of 
the  local  option  laws  ms  challenged,  and  It 
was  contended  that  thdr  constttationallty 
had  been  decided  by  this  court  snd  therefore 
the  attempt  to  again  raise  that  question  was 
a  mere  pretense  and  a  sham.  Bi^  this  court, 
per  Macfarlane.  J.,  said;  "The  decision  of 
this  court  that  the  act  was  constitutional 
could  not  have  the  effect  of  tilmlnatlng  from 
a  subsequent  case,  invi^vlng  the  same  ques- 
tion, the  Jurisdlcttonal  &ct  The  subject* 
matter  (that  la*  the  question  to  be  de^ed), 
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and  not  the  nanlt  of  the  decteton.  i^Tes  the 
Jurisdiction.  Tbe  subject-matter  of  the  suit 
attaches  itself  to  the  case  the  moment  It  Is 
directly  raised  In  the  circuit  court,  and  con- 
tinues with  the  case,  and  Is  a  part  of  it,  un- 
less subsequently  withdrawn,  until  ttie  case 
Is  Anally  determined.  If  an  appeal  Is  taken, 
tbe  Jurisdiction  Is  indelibly  stamped  upon 
tbe  case,  and  cannot  be  expunged  by  .previous 
decisions  of  tbe  court  UQon  the  same  ques- 
tion." The  same  contention  was  made  In 
State  ex  rel.  t.  Smith,  150  Mo.,  loc.  dt.  81,  51 
8.  W.  713;  and  this  court,  per  Burgess.  J., 
reached  the  same  conclusion  as  was  reached 
by  Mactsrlane,  J.,  In  the  case  quoted  ftom. 
The  same  rule  was  announced  by  this  court 
in  Brown  t.  H.,  K.  A  T.  B.  Co.  (No.  10,772, 
not  yet  offlclalty  reported)  74  S.  W.  978.  The 
tact,  therefore,  that  In  Barber  Asphalt  Pav- 
ing Co.  T.  RMge;  109  Ha  ff76.  68  &  W.  1048. 
this  court  held  the  proTlslon  of  the  Kansas 
City  charter  to  be  unconstitutional,  does  not 
take  the  question  out  of  this  case,  and  does 
not  confer  Jurisdiction  upon  the  Kansas  City 
Court  of  Appeals.  This  conrt  atone  has  Juris- 
diction to  dedde  that  question.  The  case  of 
Curtice  S<Amldt  conld  not  be  decided  In 
favor  of  tlie  defendants  without  first  holding 
that  the  clurter  prortolon  Inroked  by  tlie 
plalntur  Is  unconatltntlonal;  and  therefore  a 
constitutional  question  is  necessarily  Involv- 
ed in  that  case,  and  this  court,  and  not  tbe 
Kansas  City  Court  (Ht  Appeals,  bas  Jurisdic- 
tion* 

The  alternative  writ  of  mandamus  will 
therefore  be  made  peremptory,  commanding 
tbe  respondents,  as  Judges  of  the  Kansas  City 
Conrt  of  Appeals,  to  certify  and  transfer  to 
this  court  the  case  of  J.  M.  Curtice  v.  Frank 
F.  Schmidt  and  Hollle  Schmidt,  for  adjudica- 
tion by  tills  court.   All  concur. 


MBDDIS  V.  KXNNBT  st  aL 

(Supreme  Court  of  Missouri,  Dlvldon  No.  1. 
June  20,  IWXi.) 

BXBCVTOR8  AND  ADMINISTRATORS— SALfii  OF 
ZJkND— PATHBNT  OF  DBBTS-HOMBBTSAD— 
OCCUPATION  BT  WIDOW-ADVBRSB  POSSES- 
SION —  COURTS  —  JURISDICTION  —  FRBSUMP- 
TIONS-FORBION  CORPORATION— RIGHT  TO 
PURCHA8B  LAND— AFPOAX^-OBJECTIONS  NOT 
RAISED  AT  TRIAL. 

1.  Where  land  in  controverHy  wss  sold  for  the 

fiaymeDt  of  testator's  debts,  a  declaration  of 
a.w  that  If  teatator'a  widow  took  tbe  same  un- 
der tile  will,  which  deTised  the  property  to  her, 
subject  to  the  payment  of  testator's  debts,  she 
took  the  same  cum  ouere,  and  her  heirs  were 
estopped  to  deny  that  the  land  was  subject  to 
Mle  for  testator's  debts,  was  proper. 

2.  Where  an  heir  received  his  distributive 
share  arising  from  the  proceeds  of  the  sale  of 
lands  by  the  executor  for  the  payment  of  debts, 
as  did  also  his  brotbers  and  sisters^  through 
whose  deeds  such  heir  claimed  title  to  the  prop- 
erty, be  was  estopped  to  assert  soch  title  as 
against  the  title  conveyed  by  the  deed  executed 
in  pursuance  ot  the  executor's  sale. 

3.  A  declaration  of  law  that,  if  property  in 
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oestlon  was  need  by  testatm's  wife  sftsr  Ids 

eath  as  her  homestead,  her  posHesdon  was  not 

advenie  to  the  heirs  or  purchasers  at  an  admin- 
istration sale  of  the  property  for  payment  of 
testator's  debts,  aud  that  duriag  the  time  she 
occupied  the  property  as  a  homesteader  she 
could  not  enlarge  her  estate  by  a  claim  of  ad- 
verse possestiioD,  was  proper. 

4.  Where,  oa  an  application  to  the  court  of 
common  pleas  In  which  the  administration  of 
testator's  estate  was  pending  for  the  sale  of 
land  to  pay  debts,  the  judge  of  the  court  was 
disqualified,  and  thereupon  certified  the  cause 
to  the  circuit  court,  as  authorized  by  Kev.  St 
1800,  i  ITUO,  such  court  had  juriadiction  to  or- 
der a  sale  of  the  laud  in  question. 

5.  In  the  absence  of  countervailing  circum- 
stances, It  will  be  presumed  that  the  circuit 
coart— a  conrt  of  general  jurisdlctlou-^n  order- 
ing a  sale  of  testator's  real  estate  to  pay  debts, 

'  acted  within  its  jurisdiction, 
i     (i.  Kev.  St  1809,  S8  1024-1026,  profaibiUng 
j  foreign  corporations  from  transacting  lonsluess 
t  within  the  state  until  they  complied  with  such 
sections  in  establishing  a  place  of  business  with- 
in tbe  state  where  process  might  be  served,  etc., 
did  not  prohibit  a  foreign  corporation,  which  In 
the  course  of  its  business  in  its  home  state  bad 
!  become  tbe  bolder  in  trust  of  a  claim  agaioBt 
■  a  citizen  of  Missouri,  froco  purchasing  real  es- 
I  tate  sold  by  an  administrator  of  tbe  latter  for 
the  payment  of  debts. 

7.  An  objection  that  a  notice  of  an  adminis- 
trator's safe  of  decedent's  real  estate  to  pay 
debts  was  not  published  for  the  requisite  period 
:  of  time  cannot  be  made  for  the  first  time  on 
appeal. 

Appeal  from  Circuit  Court,  Cape  Otrardeau 
County;  Henry  C.  Riley,  Judge. 
AcUcHi  by  Curtiss  J.  Meddis  against  Nancy 
1  R.  Kmney  and  another.   From  a  Judgment 
1  In  favor  of  ptalntUf,  defendants  appeaL  Ai- 
firmed. 

J.  W.  Limbangh,  f«r  appellants.  Angelo 
Demps^  and  Robert  h.  ^son,  tor  respond- 
ent. 

ROBINSON,  J.  This  is  an  action  of  eject- 
ment, in  statotfury  form,  to  secure  possession 
of  the  north  half  of  lot  8,  range  A,  In  the 
dty  of  Cape  Girardeau.  Ha,  known  as  the 
"John  Albert  Homestead."  The  suit  was 
originally  begun  In  the  Gape  Girardeau  court 
<tf  common  pleas  against  the  defendant  Nan- 
cy R.  Kenney,  the  tenant  In  possession.  Af- 
terwards H.  H.  Albert,  the  landlord  of  the 
defendant  Kenney,  was,  on  his  own  appli- 
cation, made  a  party  defendant,  and  tlie  venue 
changed  to  the  Cape  Girardeau  circuit  court, 
where  the  cause  was  tried  by  the  court  with- 
out a  Jury,  resulting  in  a  Judgment  for  the 
plaintiff,  from  which  defendante  have  ap> 
pealed  to  this  court  The  petition  is  in  the 
nsuai  form,  and  the  answer  a  genml  denial. 

The  record  shows  that  John  Albert  died 
testate  in  Cape  Girardeau  county.  Mo.,  In 
August,  1881,  leaving  surviving  blm  his  wid- 
ow, Teresa  Albert,  and  the  following  chil- 
dren, to  wit:  Anna,  William,  Robert,  Clem- 
ent, Jules,  and  the  defendant  H.  H.  Albert; 
that  John  Albert  at  the  time  of  his  death  was 
seised  of  the  land  in  suit,  and  occupied  it  as 
bis  homestead.  Both  puties  dalm  through 
blm.  as  the  common  source  of  title.  By  the 
last  will  of  John  Albert,  which  was  duly  pro- 
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bated  In  that  cotmty.  Linus  San  ford  was  ap- 
pointed execntor.  Aftw  giving  to  each  of 
his  ctalldren  the  sum  oC  $1,  the  will  provides: 
"To  my  wife,  Teresa  Albert,  I  give  and  be- 
queath all  the  balance  of  my  property  of 
every  kind,  whether  real  or  personal,  after 
the  payment  of  my  debts."  Sanford  quali- 
fied and  proceeded  to  administer  on  the  .es- 
tate. In  1897  Sanford,  as  sncb  execntw,  filed 
Mb  petition  In  the  Cape  Girardeau  court  of 
common  pleas,  a  conrt  possessing  original 
probate  Jurisdiction,  setting  forth  the  facts 
that  the  personal  property  was  insufficient 
to  pay  the  debts  of  the  estate,  and  prayed 
for  an  order  authorizing  him  to  sell  the  land 
In  question.  At  tbe  next  term  thereof.  It  ap- 
pearing that  the  newly  elected  Judge  of  tbe 
court,  having  been  of  counsel  for  H.  H. 
Albert  and  bis  brother  and  sister,  was  dis- 
qualified to  act  In  the  matter,  an  order  of 
record  was  made,  certifying  the  cause  to  tbe 
Cape  Girardeau  circuit  court,  as  provided  by 
section  1760,  Rev.  St  1899,  and  the  clerk  was 
directed  to  transfer  all  of  the  original  papers 
therein  to  the  circuit  court  Thereupon  the 
circuit  court,  at  Its  May  term,  1897,  made  an 
order  authorizing  the  executor  to  sell  at  pub- 
lic outcry  the  lot  In  question  for  the  payment 
of  debts;  tbe  terms  of  sale  being  one-fourth 
cash,  aud  the  balance  payable  In  six  months. 
The  order  was  renewed  at  the  August  term, 
1897,  and  on  the  5tb  day  of  June,  1S98,  tbe 
executor,  after  having  the  lot  appraised,  sold 
the  same  at  public  sale  In  pursuance  of  the 
order  aforesaid,  at  which  sate  the  Fidelity 
Trust  &  Safety  Vault  Company,  a  Kentucky 
coqwratlou,  became  the  purcliaser,  for  the 
sum  of  $2,005.  The  estate  of  Teresa  Albert, 
the  administration  of  which  was  pending  In 
the  city  of  St.  Louis,  Mo.,  held  fifth-class 
demands  against  tbe  estate  of  John  Albert 
amounting  in  the  aggregate  to  about  Sl*800^ 
and  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany held  a  sixth-class  demand,  as  trustee 
against  said  estate,  for  91.500.  I^ortly  prior 
to  the  sale  the  executor  rei«esented  to  the 
agent  of  the  Fidelity  Trust  &  Safety  Vault 
Company  Hut  be  did  not  desire  to  handle 
any  of  the  puchase  money  to  be  paid  for 
this  property,  except  an  amoimt  necessary 
to  pay  tbe  expense  of  the  sale,  and  that*  If 
tbe  Fidelity  Company  would  purchase  tiiese 
demands  against  tbe  estate,  be  would  accept 
tbem  as  cash.  Ttaerenpon  tbe  Fidelity  Com- 
pany purchased  all  tbe  outstanding  demands 
against  the  estate,  except  the  one  held  by  It 
as  trustee,  and  paid  tiie  costs  of  the  sale,  bi- 
eluding  tbe  «ecutor'a  commlsalon.  The  mon- 
ey derived  from  the  proceeds  of  the  sale  of 
the  lot  in  question  was  paid  to  tbe  dotend- 
ant  H.  H.  Albert,  and  his  brothers  and 
dsters.  Upon  these  facts  tbe  circuit  court, 
at  tbe  next  term  tiiereafter,  approved  tbe 
sale,  and  ordered  the  exjecntw  to  make  a 
deed  to  the  purchaser.  Afterwards,  one  of 
tbe  securities  on  the  executor's  bond  bavhig 
died,  the  circuit  court,  nqton  tiie  application 
•of  a  creditor  of  tbe  estate,  ordered  tbe  exe- 


cutor to  give  a  new  bond.  Having  failed  to 
comply  wltb  this  order,  the  executor's  letters 
were  revoked,  and  I^eon  J.  Albert  was  ap- 
pointed as  administrator  de  bonis  non  with 
tbe  will  annexed,  and  duly  qualified  as  such. 
On  the  8th  day  of  February,  1899.  tbe  Fidel- 
ity Company  baring  assigned  Its  bid  to  the 
plaintiff  herein,  a  deed  was  made  by  the  ad- 
ministrator, at  the  request  of  the  Fid^ty 
Company,  to  tbe  plaintiff,  to  pursuance  of 
the  sale,  which  was  duly  approved  by  the 
court  This  deed  constltuteB  plalntlfTs  claim 
of  title  to  tbe  land  to  qaeation.  The  record 
further  shows  that  after  John  Alb^l's  death 
tbe  lot  In  question  was  occupied  by  hla  wid- 
ow, Teresa  Albert  until  her  death,  which  oc- 
curred In  September,  1894v  and  that  there- 
after her  children  occupied  tbe  premlaea  un- 
til May  26,  1898,  when  they,  after  receiving 
their  share  of  the  proceeds  of  the  sale,  con- 
veyed the  lot  by  quitclaim  deed  to  the  d»- 
feudant  H.  H.  Albert  wbose  tenants  hare 
been  In  tbe  possession  thereof  since,  and  be 
claiming  title  to  the  premises  from  that  time 
by  virtue  of  tbe  deed  so  procured  from  his 
brothers  and  sisters. 

At  tbe  close  of  tbe  case  the  following  de^ 
laratlons  of  law  were;  given  at  platotUTs  r»- 
quest: 

"First  The  court  declares  the  law  to  be 
that  if  Teresa  Albert  took  the  real  estate  In 
controversy  und«r  the  will  of  John  Albert, 
and  the  wUI  devised  the  property  to  b«r 
subject  to  the  payment  of  bis  debts,  then  sbe 
took  the  real  estate  In  controversy  cum  miere, 
and  her  heirs  are  estopped  denytog  that  the 
real  estate  is  snblect  to  sale  for  the  payment 
of  said  debts  of  said  John  Albert,  debased. 

"Second.  The  court  declares  the  law  to  ba 
that  if  tbe  <dilldren  of  Jobn  and  Tuesa  Albert 
accepted  the  proceeds  of  tbe  siUe  of  tbe  real 
estate  made  by  tbe  executor  (tf  John  Albert, 
knowing  it  to  be  so,  on  the  allowance  to  tbe 
estate  of  Teresa  Albert,  then  It  was  a  rati- 
fication of  said  sale,  and  ttwy  are  estopped 
now  from  contesting  said  sale,  or  tbe  cm- 
veyance  made  by  tbe  administrator  by  vlrtae 
of  said  sale. 

"Third.  The  court  declares  tbe  Uir  to  be 
that  tbe  pr^^er^  to  controversy  was  used 
and  occupied  by  John  Albert  as  a  bcnne- 
stead  to  his  Ufetlme,  and  vras  so  nsed  at  tbe 
time  of  his  ^tb.  and  at  bis  death  his  widow 
took  a  homestead  Interest,  and  tbat  aa  a 
Ikomesteader  her  occupancy  and  possesdon  etf 
said  praises  was  not  advene  to  tbe  belrs 
or  purchasers  at  administration  sale,  nor  did 
tbe  statute  of  limltatlcns  run  against  Uum; 
nor  during  (be  time  sbe  occuirted  said  i^»b- 
Ises  as  a  homesteader  could  she  enUtrge  her 
estate  from  a  homestead  or  life  estote  by 
dalm  of  adverse  po8Bestf<m." 

Tbe  defendants  asked  tbe  court  to  gtve  tbe 
tollowtog  declarations  of  law,  nnmbeted  1^ 
2,  8,  and  4: 

"First.  Tbe  court  declarea  tbe 'law  to  be 
that,  under  tbe  evidence  in  this  cause,  pbur 
tlflf  Is  not  entitled  to  recover,  and  tbe  flotf 
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lug  and  Jn^KoieDt  of  tbe  court  should  be  for 
defendants. 

"SecoDd.  The  court  declares  the  law  to 
be  that  U  the  court  shall  flad  from  the  evi- 
dence that  defendant  H.  H.  Albert,  and 
those  under  whom  he  claims,  have  held  the 
property  in  controversy  for  a  period  of  more 
than  ten  years  prior  to  the  commencement 
of  the  proceedings  In  the  estate  of  John  Al- 
bert by  the  executor  to  have  the  land  sold 
for  the  payment  of  debts  of  said  John  Al- 
bert, and  that  sold  holding  of  said  property 
has  been  open,  notorious,  and  adverse  to  all 
the  world,  said  occupants  claiming  title 
tho^to,  then  the  finding  and  Judgment 
■boold  be  for  defendants. 

*Thlrd.  The  court  declares  the  law  to  be 
that  the  circuit  court  of  Cape  Girardeau 
county  had  no  jurisdiction  to  order  or  ad- 
jud^  the  Bale  of  the  real  estate  in  contro- 
versy, and  that  said  order,  Judgment  of  sale, 
and  the  deed  made  thereunder  to  plaintiff, 
was  and  is  void,  and  plaintiff  acquired  no 
title  thereunder  iu  or  to  the  real  estate  la 
controversy,  and  the  finding  Bhould  be  for 
defendants. 

"Fourth.  The  court  declares  the  law  to  be 
that  the  Fidelity  Trust  &  Safety  Vault  Com- 
pany could  not  become  the  purchaser  of  the 
property  in  suit,  nor  take  nor  hold  the  legal 
title  thereto;  and  the  court  further  declares 
the  law  to  be  that  plaintiff  herein  could  not 
become  the  purchaser  of  said  property,  nor 
acquire  the  title  thereto  for  the  use  or  bene- 
fit of  said  Fidelity  Trust  &  Safety  Vault 
Company,  and  that  the  deed  to  plaintiff  is 
wholly  void  and  vests  no  title  In  plaintiff, 
and  the  finding  and  verdict  should  be  for  the 
defendants." 

The  court  gave  defendants'  declaration 
numbered  2,  but  refused  those  numbered  1, 
3,  and  4.  The  defendants  complain  of  the 
action  of  the  court  iu  respect  to  the  giving 
and  refusing  of  declarations  asked. 

The  objection  urged  against  plalntiCTs  first 
declaration  is  tliat  it  is  unsupported  by  evi- 
dence. This  objection  la  obviously  based 
upon  a  misapprehension  of  the  facts  of  the 
case.  The  record  shows  that  the  lot  In  ques- 
tion was  sold  for  the  payments  of  debts. 
This  instruction  announced  a  correct  propo- 
sition of  law,  and  Is  predicated  upon  facts 
iu  testimony,  and  was  properly  given. 

Plaintiff's  second  declaration  of  law  given, 
although  not  as  accurately  framed  as  It 
might  have  been,  Is  in  harmony  with  the 
principles  of  law  domloating  the  case.  The 
defendant,  H.  H.  Albert,  in  receiving  his 
distributive  share  arising  from  the  proceeds 
of  the  gale  of  the  land  by  the  executor,  as 
did  also  his  brothers  and  sisters,  through 
whose  deeds  he  now  claims  tiUe  to  the  prop- 
erty. Is  clearly  estopped  from  asserting  that 
title,  as  against  the  titie  conveyed  by  the 
administrator's  deed.  The  declaration  shows 
the  thought  in  the  mind  of  the  court  In  de- 
ciding the  case.  It  was  in  bo  way  prejudi- 
cial to  defendant 


No  error  is  perceived  In  the  action  of  the 
court  In  giving  plaintiff's  third  declaration. 
It  is  firmly  settled  in  this  state  that  the  wid- 
ow's possession  and  occupancy  of  the  home- 
stead is,  In  its  inception,  perfectly  friendly, 
and  not  adverse  to  the  heirs  of  the  deceased 
husband  or  their  assigns,  and  will  Iw  regard- 
ed as  continuing  so  until  disclaimed  by  hos- 
tile acts  or  declarations.  Chouteau  t.  Bid- 
die,  110  Mo.  330,  19  S.  W.  814;  Hickman  t. 
Link,  B7  Mo.  462,  10  S.  W.  600. 

We  are  unable  to  find  anythlug  la  the 
criticism  of  the  declaration  of  law  given  In 
behalf  of  plaintiff  to  Indicate  that  the  case 
has  been  tried  upon  a  wrong  theory,  or  that 
an  improper  judgment  has  been  pzodoced  on 
account  of  them. 

The  next  assignment  of  error  relates  to 
the  refused  declarations  of  law  requested  by 
defendant.  His  first  declaration  of  law  ask- 
ed was  in  the  nattire  of  a  demurrer  to  the  evi- 
dence, and  was  properly  refused.  The  testi- 
mony amply  Justified  a  finding  for  the  plain- 
tiff. There  was  also  no  error  In  refusing 
defendant's  declaration  numbered  3.  This 
declaration  was  predicated  upon  the  theory 
that  the  order  of  the  Cape  Girardeau  court  of 
common  pleas  transferring  the  case  for  the 
'  sale  of  the  real  estate  of  John  Albert's  es- 
I  tate  to  the  circuit  court  did  not  have  the  ef- 
fect of  conXerring  Jurisdiction  on  that  court 
to  order  the  sale  of  the  real  estate  in  ques- 
tion, as  it  did  in  that  proceeding.  This  po- 
sition, we  think,  cannot  be  maintained.  While 
it  Is  true  the  record  does  not  show  the  ante- 
cedent steps  leading  up  to  the  order  certify- 
ing the  case  to  the  circuit  court,  yet  It  very 
clearly  appears  tliat  an  order  was  duly  made 
by  the  Cape  Girardeau  court  of  common 
pleas  certifying  the  cause  to  the  circuit  court, 
which,  under  section  1760,  Rev.  St.  1899,  the 
Cape  Girardeau  court  of  common  pleas  was 
authorized  to  do;  and  this,  too,  when  the 
Judge  is  disqualified  of  his  own  motion,  with- 
out any  formal  application  or  affidavit  there- 
for. Moreover,  it  will  be  presumed,  in  the 
absence  of  countervailing  circumstances,  that 
the  circuit  court,  in  ordering  the  sale  of  the 
land  in  question,  being  a  court  of  general 
Jurisdiction,  by  right,  and  not  from  wrong. 
State  ex  rel.  v.  Bank,  120  Mo.  161,  25  S.  W. 
372.  We  therefore  hold  that  the  order  certi- 
fying the  cause  to  the  circuit  court  conferred 
upon  that  court  jurisdiction  to  order  the  sale 
of  the  land  in  question. 

The  fourth  declaration  asked  by  defendant 
was  properly  denied.  There  is  nothing  in 
sections  1024-1026,  Bev.  St.  1890,  to  which 
we  are  referred  by  appellant  as  his  author- 
ity for  asking  declaration  of  law  numbered 
4,  that  was  denied  by  the  trial  court,  that 
can  In  any  way  be  said  to  deny,  a  foreign 
corporation,  such  as  the  Fidelity  Trust  & 
Safety  Vault  Company,  that  in  the  course  of 
business  in  its  home  state  has  become  the 
assignee  or  holder  in  trust  of  a  claim  against 
a  citizen  of  tbis  state,  the  rtght  to  cone  into 
this  state  and  pursue  every  remedy  »nd  i»- 
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sort  to  cfrery  means  tbat  a  citizen  of  Uila 
state  might  do  to  collect  or  secure  tbe  bmefit 
of  that  claim.  The  section  ot  the  statute 
above  referred  to  only  applies  to  those  ear- 
porattons  who  have  or  desire  to  become  es- 
taMiShed  here  as  "resident  foreign  corpora- 
tions," and  do  not  apply  to  foreign  corpora- 
ttons  not  established  In  this  state;  and  a 
dtecnsdon  of  those  sections  and  the  require- 
ments thereof  will  serve  no  good  purpose 
here.  The  declaration  was  properly  denied 
by  the  trial  court 

The  defendant  further  assails  the  judg- 
ment rendered  herein  for  the  reason,  as  he 
now  asserts,  that  it  appears  in  the  deed  from 
the  ezecut<Mr  to  respondent,  under  which  he 
claims  to  own  the  lot  In  controversy,  that 
the  notice  of  sale  of  tbe  property  was  not 
published  for  the  requisite  period  of  time. 
This  question  was  not  raised  In  the  trial 
court,  but  is  made  here  for  tbe  first  time  on 
this  appeal.  No  objection  was  made  In  the 
trial  court  In  reference  to  the  sufficiency  or 
validity  of  tbe  notice  of  sale,  and  Inasmucb 
as  no  point  was  there  made,  either  at  the 
trial  or  in  the  motion  for  a  new  trial,  In  ref- 
erence to  tbe  advertisement  of  the  sale,  or 
that  proper  notice  of  sale  had  not  been  given. 
It  cannot  be  taken  advantage  of  here.  The 
case  must  be  disposed  of  here  on  the  same 
lines  It  was  heard  In  the  circuit  court  Rev. 
SL  1899.  6  8&4;  Gorham  v.  Ry.,  113  Mo.  408, 
20  S.  W.  1060;  City  of  St.  Louis  v.  Selferer, 
m  Mo.  663,  20  S.  W.  318;  Hanlford  v.  Olty 
of  Kansas  Olty,  103  Mo.  172,  15  S.  W.  753. 

No  error  prejudicial  to  defendant  appear- 
ing, tbe  Judgment  of  the  trial  court  wiU  be 
affirmed.  All  concur. 


STATE  ex  rel.  O'BRIANT,  Collector  of  Rev- 
enue, V.  KEOKUK  &  W.  E.  CO.* 

(Bnpreme  Court  of  Hissoori,  Division  No.  2. 

Uay  10,  1903.) 

TAX  SUITS— ATTORNEY'S  FEES-ALLOWANCE— 
HOnON  AFTER  EXPIRATION  OF  TERM. 

1.  Under  Kev.  St.  1899,  S  9378,  providing  that 
county  collectoi's  fihall  have  power  to  employ 
attorneys  to  assist  in  conducting  suits  for  taxes, 
and  that  the  court  shall,  if  plaintifl  obtain  a 
jndgnieut,  allow  such  attorneys  a  reasonable 
fee,  etc.,  tbe  eonrt  cannot,  on  motion,  allow 
■ucs  a  fee  three  years  after  termination  of  the 
term  of  court  at  which  Judgment  was  rendered. 

Appeal  from  arcuit  Court,  Schuyler  Coun- 
ty; N.  A,  Franklin,  Special  Judge. 

Proceedings  by  tbe  state,  on  tbe  relation 
of  Henry  W.  O'Brlant,  collector  of  revenue 
of  Schuyler  county,  against  tbe  Keokuk  & 
Western  Railroad  Company,  in  which  0.  C. 
Fogle  and  L.  French,  as  attorneys  for  re- 
lator, filed  a  motion  for  the  allowance  of  at- 
torney's fees  under  tbe  provisions  of  Rev.  St. 
1889,  S  9378.  From  an  order  overruling  the 
motion,  movants  appeal.  Affirmed. 


•lUhwrtiis  dtnled  July  I,  IMS. 


Smoot,  Fogle  &  Eason  and  Ur.  nench,  for 
appellants.  F.  T.  Bugbei  and  Hlgbee  ft 
Mills,  for  respondenb 

FOX,  J.  The  appeal  in  this  case  is  from 
tbe  action  of  tbe  Schuyler  circuit  court  in 
overruling  a  motion  filed  by  tbe  plaintUT  to 
allow  the  attorneys  for  the  collector  a  rea- 
sonable fee  fOr  bringing  and  prosecuting  a 
suit  for  taxes  against  the  respondent.  It  be- 
ing the  same  aae  as  appears  reposed  In  153 
Mo.  157.  M  8.  W.  569,  77  Am.  St  Rep.  704, 
as  provided  for  by  section  7746,  Rev.  St. 
1889,  which  is  section  9S78,  Bev.  St.  1899. 
Said  motion  was  filed  In  said  court  on  the 
5th  day  of  June,  1900,  and  states,  in  sub- 
stance, that  one  Henry  W.  O'Brlant,  now  de- 
ceased, was  collector  of  tbe  revenue  of  Schuy- 
ler county  In  1895,  and,  as  such  collector  ap- 
pointed. Id  writing,  a  O.  Fogle  and  EL  L. 
French,  attorneys  at  law,  as  his  attorneys  to 
aid  and  assist  the  prosecotlng  attorney  in 
prosecuting  salts  for  taxes  against  railroad 
companies  In  said  county;  that  the  county 
conrt  of  said  county,  by  an  order  duly  en- 
tered of  record  at  tbe  February  term,  1895. 
approved  tbe  said  written  appointment  of 
said  Bttomeys,  all  of  which  was  according 
to  tbe  provlsloni  of  section  7746  of  the  Re- 
vised Statotes  of  1889  of  Missouri,  which 
provides  that  the  court  in  which  suit  is 
brought  shall, 'if  plaintiff  obtains  Judgment, 
allow  such  attomejn  as  shall  be  employed 
under  Ita  provisions  a  reasonable  fee,  wbicb 
shall  be  taxed  as  other  costs  In  the  cnse; 
that  this  action  was  brought  to  recover  tbe 
Lilwrty  township  (In  Schuyler  county)  rail- 
road Interest  tex,  amounting  to  ¥113.23,  and 
the  eoanty  railroad  interest  tax,  amounting 
to  ¥804.60,  for  the  year  1894,  due  upon  tbe 
property  of  the  defendant;  that  plaintiff  ob- 
tained Judgment  In  the  circuit  court  on  the 
I2th  day  of  November,  1896,  for  the  full 
amount  of  texes  for  which  suit  was  brought, 
amounting  In  tbe  aggregate  to  |1, 128.81,  from 
which  Judgment  an  appeal  was  taken  to  the 
Supreme  Court  of  Missouri,  where  the  Judg- 
ment was  affirmed  on  the  19th  day  of  De- 
cember, 1S99,  and  same  is  reported  In  54  S. 
W.  658;  that  defendant,  In  reslstlDg  the  pay- 
ment of  said  taxes,  sought  thereby  to  ob- 
tain a  decision  of  the  Supreme  Oourt  of 
this  state  by  which  the  defendant  would 
avoid  the  payment  in  tbe  future  of  any 
taxes  levied  on  Its  property  to  pay  the  rail- 
road bonded  debts  of  Schuyler,  Scotland,  and 
Clark  couutles,  In  the  state  of  Missouri, 
through  which  defendant's  road  runs,  which 
debt,  in  Schuyler  county  alone,  amounts  to 
about  ¥175,000,  and  represents  a  debt  created 
by  said  Schuyler  county  to  aid  in  the  con- 
struction of  defendant's  railroad,  which  runs 
through  tbe  counties  above  named;  that  said 
attorneys  have  rendered  valuable  services  In 
this  cause;  that  other  cases  Involving  the 
taxes  of  other  years  depended  upon  the  re- 
sult in  this  cause;  that  the  sum  of  (2,500 
would  be  a  reasonable  fee  for  the  services  of 
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paid  attorney B  In  the  courts  In  this  case.  The 
motion  concludes  with  a  prayer  to  the  court 
to  allow  said  attorneys  for  the  collector  the 
sum  of  92,500  tor  their  professional  services, 
and  that  the  same  be  taxed  as  costs  In  the 
case.  The  trial  upon  this  motion  was  begun 
on  the  12th  of  November,  1800.  There  was 
evideoce  Introduced  by  both  the  relator  and 
the  defendant;  but.  In  the  view  we  take  of 
the  law  that  must  control  the  questions  In- 
volved, it  Is  unnecessary  to  burden  this  opin- 
ion with  a  statement  of  such  evidence.  The 
motion  was  submitted  to  the  court  upon  the 
testimony  introduced,  and  the  court,  on  the 
20th  day  of  November,  1900,  overruled  the 
motion.  From  this  action  of  the  court  In 
respect  to  such  motion  this  appeal  Is  prose- 
cuted. 

It  will  be  observed  that  the  original  suit 
toy  the  collector  for  the  recovery  of  certain 
taxes,  in  which  the  services  of  the  attorneys 
were  rendered  that  are  sought  to  be  recov- 
ered upon  this  motion,  was  tried,  and  final 
Judgment  rendered  in  the  circuit  court  of 
Schuyler  county,  on  the  12th  day  of  Novem- 
ber, 1896.  At  the  very  Inception  of  this  con- 
troversy we  are  confronted  with  the  vital 
question  Involved  in  this  case— as  to  the  right 
under  the  law  to  maintain  this  proceeding, 
after  the  lapse  of  so  many  years,  and  not 
only  after  the  termination  of  the  term  at 
which  the  final  judgment  was  rendered,  but 
after  the  lapse  of  many  terms  of  that  court 
This  is  a  proceeding,  by  motion,  to  have 
taxed  as  cost  against  the  defendant  a  rea- 
sounble  attorney's  fee,  the  services  of  the 
attorneys  having  been  rendered  In  the  orig- 
inal tax  proceeding  in  1896.  The  statute  upon 
which  thlti  attorney's  fee  Is  predicated  pro- 
vides (secdon  9.^78):  "It  shall  be  the  doty  of 
the  prosecuting  attorney  of  each  county  to 
prosecute  all  suits  for  taxes  under  tliis  ar- 
ticle. County  collectors  shall  have  power, 
wltL  the  approval  of  the  county  court,  or. 
In  St  Louis  city,  the  approval  of  the  mayor 
thereof,  to  employ  such  attorneys  as  may 
be  deemed  necessary  to  aid  and  assist  the 
prosecuting  attorney  in  conducting  and  man- 
aging such  suits;  and  the  court  in  which 
suit  is  brought  shall,  if  plaintiff  obtain  Judg- 
ment, allow  such  attorneys  a  reasonable  fee 
for  bringing  and  conducting  such  suit,  which 
sball  be  taxed  against  the  defendant  and  paid 
as  other  costs  in  the  case.  At  the  request  of 
the  collector,  the  Governor  may  direct  the 
Attorney  General  to  assist  In  the  prosecution 
of  any  such  suits."  It  will  be  noted  that 
upon  the  rendition  of  Judgment  for  the  plain- 
tiff in  such  tax  proceeding  "the  court  In 
which  suit  is  brought  shall,  if  plaintiff  obtain 
Judgment  allow  such  attorneys  a  reasonable 
fee  for  bringing  and  conducting  such  suit, 
which  shall  be  taxed  against  the  defendant 
and  paid  as  other  costs  in  the  case."  It  Is 
apparent  from  this  statute  that  judicial  ac- 
tion is  required  by  the  court  in  fixing  the 
reasonable  amount  to  be  allowed  the  attor- 
neys for  their  services  In  the  tax  proceeding. 


In  the  case  of  Brlggs  v.  St  Louis  Jfc  S.  F. 
Ry.  Co.,  Ill  Mo.  168,  20  S.  W.  32,  In  con- 
struing section  2613,  which  provided:  "It 
the  owner  of  any  live  stock,  including  horses, 
mules,  asses,  cattle,  sheep  and  hogs,  when- 
ever the  same  shall  have  been  injured  or 
killed,  as  In  section  2612  described,  shall  be 
compelled  to  bring  suit  In  court  to  recover 
the  damage  so  sustained,  It  shall  be  the  duty 
of  every  court  in  which  such  suit  may  be 
heard  to  tax  a  reasonable  attorney's  fee  In 
such  suit  In  favor  of  the  complainant  if  he 
recovers  Judgment,  which  shall  be  paid  as 
other  costs  by  the  defendant"— It  was  held, 
under  the  provisions  of  that  section,  that  not 
only  Judicial  action  was  required,  but  that 
the  defendant  was  entitied  to  a  trial  by  Jury 
upon  the  issne  as  to  the  amount  to  be  taxed 
as  an  attorney's  fee  as  cost  In  the  proceed- 
ing. In  the  case  of  Berberet  v.  Berberet 
136  Mo.  671,  38  S.  W.  551,  the  court  very 
clearly  announces  the  rule,  and  reviews  the 
authorities  as  to  applicatloos  for  the  taxation 
of  cost  at  a  term  subsequent  to  the  one  at 
which  the  final  judgment  was  rendered.  The 
court  In  that  case,  speakii^  through  Gantt 
J.,  says:  "It  was  ruled  in  Dulle  v.  Dlemler, 
28  Mo.  583,  that  the  courts  of  this  st&te  might 
retax  costs  at  a  subsequent  term  under  judg- 
ments made  at  prior  terms.  That  opinion 
was  predicated  upon  the  fact  that  the  court 
had  adjudged  the  costs,  and  tbo  subsequent 
retaxing  was  not  a  revision  or  alteration  of 
the  Judgment  but  was  the  act  of  the  court 
correcting  the  mere  ministerial  act  of  the 
clerk,  who  had,  through  misapprehension  of 
the  court's  order,  improperly  taxed  the  ad- 
judged costs.  Subsequentiy,  In  Ladd  v.  Cou- 
ssina,  52  Mo.  454,  it  was  held  that  an  allow- 
ance to  a  garnishee  cannot  be  taxed  after 
the  lapse  of  the  term  at  which  final  Judg- 
ment is  rendered  in  a  cause.  The  statute 
required  the  court  to  allow  the  garnishee  a 
sum  sufficient  to  Indemnify  him  for  bis  time 
and  expense  and  a  reasonable  attorney's  fee. 
It  was  evident  that  this  allowance  called  for 
judicial  action,  and  this  the  court  could  not 
exercise  before  the  adjournment  of  the  term 
at  which  final  Judgment  was  rendered.  To 
the  same  effect  Is  Jackson  v.  Ballroad,  89  Mo. 
104,  1  S.  W.  224.  The  allowance  for  print- 
ing Is  very  similar  to  an  allowance  to  a 
garnishee.  It  requires  Judicial  action,  and 
can  only  be  bad  during  the  term. 

We  have  been  confirmed  in  our  view  of  this 
section  by  the  very  satisfactory  and  thorough 
discussion  of  the  same  point  by  the  Kansas 
City  Court  of  Appeals  In  Wilson  v.  Stark, 
47  Mo.  App.  116,  1b  which  the  majority  of 
that  court  reached  the  conclusion  to  which 
\  we  have  come.    "The  application  for  costs 
to  be  allowed  for  the  first  time,  and  the 
amount  of  which  must  be  first  determined  by 
I  the  court,  must  be  made  during  the  term 
at  which  final  Judgment  is  rendered,  or  in 
I  this  court  within  the  ten  days  allowed  for 
:  filing  motions  for  rehearing  and  modification 
'  of  Judgment  which  time  is  pro  liac  vice  an 
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extension  of  the  term  for  those  purposea." 
It  will  be  noted  that  the  coort,  in  the  case 
last  cited,  fully  approves  the  annouucement 
of  the  rule  on  this  subject  in  the  cases  of 
Uidd  T.  Oouzlns,  52  Mo.  454,  Jackson  t. 
Railroad,  89  Mo.  104,  1  S.  W.  224,  and  Wilson 
r.  Starb,  47  Mo.  App.  116.  It  wiU  be  ob- 
served that  all  the  cases  treating  of  applica- 
tions to  tax  costs  at  a  term  subsequent  to 
the  one  at  which  final  Judgment  was  ren- 
dered make  clear  the  distinction  of  taxing 
Goate  which  are  definite  and  fixed  by  law  and 
costs  which  require  Judicial  action  in  de- 
termining the  amount. 

Appellant  earnestly  invites  onr  attention 
to  the  cases  of  Turner  v.  Butler.  66  Mo.  App. 
880;  State  v.  R.  R.  Co.,  78  Mo.  076;  Clark  v. 
Hill,  33  Mo.  App.  116:  and  DuIIe  v.  Dlemler, 
28  Mo.  683;  and  insists  that  they  furnish 
support  for  his  position  that  the  trial  court 
committed  error  in  refusing  to  tax  the  attor- 
ney's fees  as  cost,  upon  the  motion  filed  for 
that  pnrpoEFe.  A  careful  examination  of  those 
cases  will  demonstrate  that  they  keep  In 
view  the  distinction  herein  mentioned  as  to 
the  taxation  of  costs  definitely  fixed  by  stat- 
ute and  those  costs  which  require  Judicial 
action  by  the  court.  In  the  Turner  Case, 
supra,  the  learned  Judge  disclaims  that  the 
views  expressed  conflict  with  the  rule  an- 
nounced in  the  ease  of  Ladd  v.  Ck)uzlna,  supra, 
and  emphasizes  that  fact  by  calling  attention 
to  his  separate  opinion  In  the  case  of  Wil- 
son T.  Stark.  47  Mo.  App.  116,  in  which  the 
distinction  of  the  two  classes  of  costs  la 
clearly  drawn  and  iipproved.  In  the  case  of 
Dulle  V.  Diemler,  28  Mo.  583,  what  was  said 
by  Gantt,  J.,  In  the  case  of  Berberet  v.  Ber- 
beret,  supra,  heretofore  quoted,  fully  demon- 
strates that  It  is  not  applicable  to  the  ques- 
tions here  presented.  The  case  of  State  ex 
rel.  Clinton  v.  R.  R.  Oo.,  78  Mo.  575.  is  in 
perfect  accord  vrith  the  distinction  drawn 
in  all  the  cases.  In  that  case,  which  In- 
volved the  assessment  of  an  attorney's  fee 
in  a  suit  for  the  collection  of  back  taxes,  that 
suit  was  Instituted  under  the  law  of  1875. 
The  statute  definitely  fixed  the  amount  to  be 
allowed  the  attorney  for  his  services,  the 
same  as  other  items  are  fixed  for  other  offi- 
cers. It  la  apparent  In  that  case  that  no 
Judicial  action  of  the  court  was  required; 
hence  It  la  not  applicable  to  the  question  pre- 
sented In  this  record.  The  aectlon  of  the 
statute  (section  9378,  Rev.  St.  1899)  which 
provides  for  the  taxing  of  fees  of  the  attor- 
neys for  services  rendered  In  obtaining  the 
Judgment  for  taxes  requires  the  ■  court  to 
Judicially  ascertain  before  the  amount  Is 
taxed  as  to  what  would  be  a  reasonable 
amount  for  the  services  performed.  The 
amount  to  be  allowed  for  such  services  was 
not  ascertained  and  taxed  at  the  term  of 
court  in  Schuyler  county,  when  the  final  Judg- 
ment was  rendered  In  the  original  tax  pro- 
ceeding, nor  was  it  attempted  to  be  taxed 
at  the  term  of  this  court  in  which  such  Judg- 
ment wiu  affirmed;  and  we  an  clearly  of 


the  opinion,  in  Tiew  of  the  adjudieatlona  on 
that  subject,  that  it  cannot  be  done,  as  is 
sought  by  this  motion  to  do,  taxed  three  years 
after  the  final  Jni^ment  was  rendered,  of 
which  the  attorney's  fees  formed  a  compon- 
ent part 

HaTlng  reached  the  oonclnslon  that  the  ac- 
tion of  the  trial  court  in  respect  to  this  mo- 
tion was  correct,  it  Is  unnecessary  to  dis- 
cuss the  gu^tlon  as  to  the  constitutionality 
of  the  statute  providing  for  tlie  tsxlng  of  at- 
torney's fees  in  cases  of  that  character.  Upon 
this  appeal  we  are  dealing  with  the  result 
of  the  action  of  the  trial  court,  and  not  with 
the  reasons  for  its  action.  This  course  has 
been  approved  and  adopted  by  this  court. 
State  ex  rel.  r.  Sknlth,  141  Mk>.  1,  41  B.  W. 
906,  and  cases  cited. 

With  the  TlewB  as  herein  exivessed,  the 
Judgment  of  the  trial  court  In  overruling  the 
motion  will  be  affirmed.  All  concur. 


MARSHALL  &  MIGUBL  GRAIN  CO.  t. 

KANSAS  CITY.  FT.  S.  &  M.  B.  CO.* 
(Supreme  Court  of  Missouri,  Diviaion  No.  2. 

June  9,  1903.) 

CARRIERS  —  THROUGH  SHIPMENTS  —  BILL  OP 
LADING— LIMITATION  OF  LIABILITY  TO  OWN 
LINE  —  STATUTES  —  CONBTBUCTION  —  CON- 
STITUTIONALITY —  CONVERSION  —  evidence: 

—CUSTOM. 

1.  Rev.  St.  1899,  §  5222.  providii^  that,  when 
a  railroad  company  iBsoea  billa  of  ladiog  in  Mis- 
souri, it  shall  be  liable  for  any  loea,  damage,  or 
injury  to  the  property  caused  by  its  negligeuce. 
or  the  negligence  of  any  other  carrier  to  which 
the  iiropcrty  may  be  delivered,  or  over  whose 
lines  it  may  i>ass,  etc.,  when  construed  aa  de- 
urtviiig  A  carrier  of  the  right  to  contract  for  a 
limitation  of  liability  beyond  its  own  line  with 
respect  to  a  Uirough  shipment,  la  not  nnconsti- 
tutional. 

2.  Where  a  carrier  issued  a  bill  of  lading  In 

Missouri  for  a  through  shipment  beyond  its  own 
line  to  a  point  in  Arkansas,  it  could  not  exempt 
itself  from  Ilflbility  for  a  conversion  of  the  prop- 
erty by  a  connecting  currier  by  a  provision  id 
the  bill  limiting  its  liability  to  its  own  tine. 

3.  Grain  was  delivered  to  a  carrier  for  ship- 
ment to  a  destination  beyond  its  own  line  under 
a  through  bill  of  lading.  A  sight  draft,  with 
the  bill  of  lading  attached,  was  forwarded 
through  certain  banks  for  collection  from  the 
consignee,  who  refused  to  accept  the  same  be- 
cause of  the  nonarrival  of  the  grain.  The  draft 
was  protested  and  returned  to  the  shippers,  and 
thereafter  the  coanecting  carrier  detirered  the 
grain  to  the  conisignee  on  a  bond,  without  pres- 
entation of  the  bill  of  lading,  end  without  pay- 
ment of  the  draft.  H«14,  that  inch  delivery 
constituted  a  conversion  of  the  grain  by  the 
connecting  carrier. 

4.  Evidence  that  after  the  conversion  plaintiff 
was  notified  from  time  to  time  and  knew  that 
the  grain  was  in  a  certain  place,  at  hte  final 
disposal,  was  immaterial. 

5.  Where  grain  shipped  had  been  converted 
by  a  carrier  in  delivering  the  same  to  the  con- 
signee without  presentation  of  the  bill  of  lading, 
and  was  thereafter  redelivered  to  the  carrier, 
and  by  it  stored  in  a  warehouse,  evidence,  in  an 
action  for  the  conversion,  that  it  was  customary 
for  the  carrier  to  store  grain  In  a  wariehouae 
while  awaiting  demand  or  the  biU  of  lading, 
was  immaterial. 


■Rehearing  dented  July  3,  190S. 
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Appeal  from  circuit  Gonrt,  Jasper  County. 

Action  by  the  Marshall  &  Mlcbel  Grain 
Company  against  the  Kansas  City,  Ft.  Scott 
ft  Memphis  Railroad  Company.  From  & 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

L.  F.  Parker  and  Pratt.  Dana  &  Black,  for 
appellant  Tbomas  Dolan,  for  resirandent 

BUBQBSS,  J.  On  AngQHt  6,  18d5,  Mar- 
shall &  An  ties,  of  whom  plaintiffs  are  suc- 
cessors, detlTered  to  the  defendant  a  car  of 
corn  for  shi];nnent  over  its  railroad  from 
Jopltn  to  little  Bock,  Ark.,  with  Instructions 
on  the  bUl  of  lading  to  notify  the  Little 
Bock  Grain  Company.  Little  Bock  was  not 
on  the  Une  of  defendant's  toad,  but  the 
agent  of  defendant  at  Joplln,  having  author- 
ity to  so  do,  contracted  with  the  shippers  to 
transport  said  car  of  corn  to  Little  Rock, 
and  received  therefor  the  entire  freight 
charge  and  rate  betweea  Joplin  and  Little 
Rock,  and  delivered  to  the  shippers  a  bill 
of  lading  for  said  car  of  corn.  The  bill  of 
lading  sbowed  the  receipt  by  defendant  from 
BilarflbaU  &  Antles  of  one  car  of  corn,  said 
to  weigh  83,375  pounds,  "to  be  transported 
over  the  line  of  this  [defendant's]  railway 

to   ,  and  delivered  after  payment  of 

freight  and  advance  charges  in  like  good  or- 
der to  the  consignee,  or  a  connecting  carrier 
if  the  same  are  to  be  forwarded  beyond  the 
line  of  this  company's  road,  to  be  carried 
to  the  place  of  destinatloo;  It  being  express- 
ly agreed  that  the  responsibility  of  this 
company  shall  not  extend  beyond  its  own 
Une."  The  bill  of  lading  also  sliowed  that 
tbe  com  was  consigned  "S.  O.  notify  Little 
Rock  Groin  Company,  Little  Bock,  Arkan- 
BBB."  The  distance  from  Joplln,  Mo.,  to 
Little  Bock,  Ark.,  by  the  route  which  the 
car  was  to  travel  (that  is,  over  defendant's 
road  to  Jonesboro,  and  from  there  over  the 
St  Louis  Southwestern  Railroad,  commonly 
spoken  of  as  the  Cotton  Belt  Road),  was 
about  400  miles.  A  reasonable  time  for  the 
transit  would  be  from  four  to  six  days,  and 
the  car  reached  Little  Bock,  August  10, 
1890.  The  shippers  had  sold  the  corn  to  tbe 
Little  Bock  Grain  Company  for  ¥208.20,  and, 
apoD  receiving  said  bill  of  lading  from  ap- 
pellant's agent,  drew  a  draft  through  tbeir 
bank  at  Joplln  upon  the  Little  Rock  Grain 
Company  for  that  amount  The  draft  was 
deposited  in  said  bank  at  Jopltn,  with  the 
bill  of  lading  attached,  and  went  through 
regular  collection  channels  by  way  of  Kan- 
sas City  to  Little  Rock,  where,  on  August 
a,  1895,  it  was  presented  by  the  clerk  of  the 
Oennan  National  Bonk  in  that  city  to  the 
Little  Rock  Grain  Company  for  acceptance. 
The  drawee  refused  to  accept  the  draft  be- 
cause tbe  com  had  not  arrived.  The  clerk 
thereupon  protested  the  draft  for  uooaccept- 
ance  for  that  reason,  and  notified  plaintiffs. 
The  draft  was  returned  to  plaintiffs  through 
tiielr  bank  bX  Joi^,  and  the  protest  fees, 


amounting  to  $3.46,  were  charged  to  them. 
PlalntiflB  had  defendant's  agent  trace  tbe 
com,  and  on  August  13th  said  agent  (Conley) 
received  from  the  Cotton  Belt  agent  at  Lit- 
tie  Rock  a  telegram,  which  was  at  once 
shown  to  plaintiffs,  reading:  "Car  F.  S.  & 
M.  2194  arrived  10th;  deUvered  LittOe  Rock 
Grain  Co.,  Aug.  12tb."  Tbe  same  day  (Au- 
gust 13tb)  plaintiffs  drew  another  draft  on 
the  grain  company  for  the  amount  of  the 
first  one  plus  tbe  protest  fees,  and  deposited 
it  in  the  same  Joplin  bank,  with  the  same 
bill  of  lading  attached.  This  draft  on  Au- 
gust 17,  1895,  was  presented  by  the  same 
bank  clerk  at  Little  Bock  to  the  grain  com- 
pany there  for  acceptance.  Thereupon  the 
grain  company  telegraphed  plaintiffs:  "Your 
draft  with  protest  fees  added  is  here.  Is 
subject  to  protest  Will  pay  only  invoice 
face.  ThiB  ultimatum."  The  plaintiffs  hav- 
ing made  no  reply,  the  grain  company  re- 
fused to  accept  the  draft  because  "the 
amount  was  not  correct"  &nd  the  bank 
clerk  protested  It  and  notlfled  the  plaintiffs 
thereof.  The  second  draft,  with  original  bill 
of  lading  attached,  was  returned  through  the 
same  channels  to  the  shippers,  who  kept 
the  bill.  They  made  no  effort  to  secure  the 
corn;  gave  no  directions  for  its  disposition; 
nor  was  the  bill  of  lading  ever  presented  to 
appellant  or  Its  connecting  line,  tbe  Cotton 
Belt  Ballway  Company;  nor  was  any  de- 
mand ever  made  by  the  shippers,  or  anybody 
for  them,  upon  elttier  of  said  railroad  com- 
panies for  the  com.  Nor  did  they  ever  give 
the  purchaser  any  chance  to  pay  the  price 
agreed  on  and  get  the  com.  Instead,  they 
held  Mito  their  shipper's  order  bill  of  lad- 
ing, and  refused  to  give  any  directions  for 
the  disposal  of  the  com,  though  frequently 
asked  to  do  so.  After  the  arrival  of  the  com 
at  Little  Bock,  tbe  car  was  placed  upon  the 
warehouse  track  of  the  grain  company, 
where  it  wss  unloaded  by  that  company  (Its 
identity  being  preserved)  as  a  warehouse- 
man, under  a  general  bond  given  by  the 
Cotton  Belt  Bailway  Company.  A  few  days 
afterwards,  the  bill  of  lading  not  having 
been  presented  by  the  grain  company,  the 
Cotton  Belt  Company's  agent  at  Little  Rock 
demanded  the  surrender  of  the  bill  or  of  the 
com.  The  bill  of  lading  not  being  produced, 
for  the  reasons  already  stated,  the  com  was 
at  once  reloaded  into  a  car  furnished  by  the 
Cotton  Belt  Company;  being  the  Identical 
com  which  plaintiffs  bad  shipped,  and  in 
exactly  the  same  condition  as  when  It  reach- 
ed Little  Rock;  there  being  no  claim  or 
pretense  that  It  had  sustained  any  damage 
whatever.  On  August  22,  1S95,  the  shippers 
were  asked  by  the  Cotton  Belt  Company  for 
directions  as  to  the  disposition  of  liie  com, 
whereupon  they  replied:  "Yours  Ist  Have 
Just  notified  Memphis  Boad  we  would  not 
accept  car  since  it  tias  beeu  delivered  once. 
Our  draft  now  amounts  to  $275.12,  and  will 
take  matter  up  with  G.  F.  A.  Memphis  Road 
and  get  protection,  and  you  to  protect  your- 
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sdf  bad  better  wire  antborlty  to  make  draft 
at  ODce.  As  to  terms,  etc..  It  Is  qidte  evi- 
dent tbat  we  know  as  mncb,  or  more,  about 
tenns  than  you  do  about  8.  O.  sblpments, 
and  advise  yon  to  act  promptly  in  tbls  mat- 
ter before  It  la  out  of  our  teacb."  Repeated 
donands  were  made  by  tbe  Cotton  Belt  CionH 
pany,  to  correspondence  with  the  shippers, 
to  todnce  tbem  to  recelTe  the  com  or  dbrect 
Ito  disposition,  which  they  rOFased  to  do; 
and  It  was  Anally  stored  wltb  a  warehouse- 
man at  Little  Bock,  and  the  shippers  were  ; 
advised  of  that  fact,  and  that  It  would  still 
be  ddlvered  to  them  on  presentotlon  of  tiie 
original  bill  of  ladtog.  Tbe  grain  was  sub- 
seqnentiy,  about  a  year  after  Ito  shipment, 
and  long  after  this  action  was  begun,  sold 
by  the  shlmwrs  to  the  highest  bidder  at  Lit 
tie  Rock;  tbe  net  proceeds  of  the  sate,  after 
deduetli«  warehouse  charges,  amounting  to 
912&SO.  These  charges  w^  for  storage  at 
tbe  rate  of  one-quarter  of  1  cent  per  bushel 
per  month,  and  were  only  for  tbe  charges 
of  the  second  warehouseman.  Febmary  22, 
1896,  tbls  action  was  hegim  before  a  justice 
of  the  peace  to  recover  the  value  of  the  com 
at  tite  aelling  price  above  stated,  upon  tbe  I 
ground  that  defendant  bad  received  the  com  i 
for  shipment  to  tiie  shippen  at  Little  Rock, 
Ark.,  "and  to  there  deliver  It  to  said  Mar- 
shall &  Antles,  or  their  order,  but  said  de- 
fendant company,  Its  officers  and  agents.  In- 
stead ot  so  delivering  said  com,  wrongful- 
ly converted  the  same  to  their  own  use.** 
From  a  Judgmrat  for  plaintiff,  defendant 
appealed  to  the  drcnlt  court,  where  a  jury 
was  waived,  and  on  trial  a  Judgment  ren- 
dered by  that  court  In  favor  of  defendant, 
from  which  platotlCT  appealed  to  the  Kansas 
City  Court  of  Appeals,  which  reversed  the 
judgment,  remanding  tbe  cause,  after  which 
it  was  tried  hefore  tbe  circuit  court  and  a 
Jury,  and  a  Judgment  rendered  for  plaintiff 
for  ¥137.70,  from  which  this  appeal  has  been 
prosecuted  by  defendant.  The  appeal  was 
token  to  this  court  because  constitution^ 
and  federal  questions  are  claimed  to  be  In- 
volved. 

At  the  cloae  of  the  evidence  on  the  part  of 
plaintiffs,  and  again  at  the  close  of  all  the 
evidence,  defendant  asked  an  Instruction  In 
the  nature  of  a  demurrer  to  tbe  evidence 
which  was  refused,  and  the  action  of  tbe 
court  in  this  regard  Is  assigned  for  error, 
llie  argument  Is  that,  since  the  contract  of 
carriage  expressed  In  the  bill  of  lading  was, 
on  defendant's  part,  to  carry  only  over  its 
own  Hue,  as  the  alleged  conversion  (if  there 
was  any)  occurred  at  Llttie  Rock,  on  the 
line  of  a  connecting  carrier.  It  was  the  act 
of  that  carrier,  hence  there  was  no  evidence 
of  any  failure  on  tbe  part  of  defendant,  un- 
der the  contract,  to  discharge  its  duty  to 
plaintUC,  and  that  section  6222,  Rev.  St.  1899, 
when  construed  and  applied  to  the  bill  of  lad- 
ing to  evidence,  as  tbe  trial  court  construed 
and  applied  it,  is  repugnant  to  article  1,  S  8, 
of  tbe  federal  Constitution,  and  denied  the 


defendant  tiie  freedom  of  oontncting  to  sncb 
mattars.  That  section  of  the  statute  reads  as 
follows:  "Whenever  any  pn^ier^  Is  received 
by  a  common  carrier  to  be  transferred  from 
one  place  to  anotiier,  wltbto  or  without  tbls 
etote,  or  when  a  railroad  or  ether  transpmia- 
tton  company  Issnes  lecelpto  or  bills  of  lad- 
ing to  tbls  stote,  the  comnum  carrier,  rail- 
road, or  transportation  company  Issuing  such 
bin  at  ladliv  shall  be  lUble  for  any  loss, 
damage,  or  Injury  to  sncb  property,  caused 
by  its  negligence  or  the  negligence  of  any 
other  common  carrier,  railroad  or  transporta- 
tion company  to  which  sncb  property  may  be 
delivered,  or  oYet  whose  Itoe  such  property 
may  pass;  and  tbe  common  carrier,  railroad, 
or  transportation  cpmpany  Issuing  any  such 
receipt  or  bill  of  lading  shall  be  entitied  to 
recovo',  to  a  proper  action,  the  amount  of 
any  loss,  damage,  or  Injury  It  may  be  re- 
quta%d  to  pay  to  tbe  owner  of  sncb  property, 
from  the  common  carrier,  railroad,  or  trans- 
portation company,  through  wbose  negligence 
the  loss,  damage,  or  Injury  may  be  sustain- 
ed." In  soppcut  of  tbls  contention,  defend- 
ant relies  upon  Olmmttt  t.  Railroad,  103  Mo. 
440,  15  8.  W.  761,  McClann  v.  Eddy,  133  Mo. 
59,  38  S.  W.  71,  S5  L.  R.  A.  110,  and  Mis- 
souri, Kansas  &  Texas  R.  B.  v.  McCann,  174 
U.  a.  580.  19  Sup.  Ct  755,  43  L.  Ed.  1093, 
and  says  that  In  all  these  cases  it  was  plain- 
ly totimated  that  while  tbe  statute  was  not 
repugnant  to  the  Oonstttution,  as  applied  to 
the  facts  of  the  case  then  under  consldera- 
tion,  it  might  be  applied  In  such  way  as  to 
become  so,  by  a  constructton  which  dmled 
to  an  toterstate  carrier  the  right  and  power 
to  limit  Ite  contract  of  carriage,  and  conse- 
quent liability,  to  case  of  an  totentate  ship- 
ment, to  its  own  line.  We  think  those  cases 
were  properly  interpreted  by  the  Kansas  City 
Court  of  Appeals  in  the  case  of  Bank  v.  G. 
O.  W.  Ry.  Ca,  72  Mo.  App.  82,  whereto  it 
was  said:  "A  carrier  receivtog  freight  des- 
tined beyond  Ito  own  line  may  stipulate  that 
It  will  not  be  liable  tor  negligence  of  the 
connecting  carrier  If  Ite  contract  of  carriage 
Is  limited  to  the  end  of  Ite  own  route.  But 
If  the  Kcelvtog  earner's  contract  Is  to  trans- 
port tbe  freight  to  point  of  destination.  It 
cannot  so  limit  Ito  liability,  and  must  answer 
for  tbe  negligence  of  the  connecttog  carrier. 
Those  cases  further  hold  that  the  receiving 
carrier,  in  receiving  freight  and  issuing  a 
hill  of  lading  therefor  to  a  potot  beyond  its 
own  line,  prima  facie  agrees  to  carry  to  such 
point,  and,  to  prevent  such  construction  of 
the  contract.  It  will  be  nec^sary  that  it 
stipulate  it  Is  only  to  carry  to  the  end  of  its 
own  line."  That  case  was  followed  with  ap- 
proval in  this  case.  74  Mo.  App.  81.  More- 
over, McCann's  Case  vras  affirmed  by  the  Sn- 
preme  Court  of  the  United  States  In  174  U. 
S.  580,  19  Sup.  Ct.  755,  43  L.  Ed.  1093,  where- 
in it  was  held  that  the  statute,  as  toterpreted 
by  this  court  In  that  case,  could  not  be  held 
to  be  repugnant  to  the  Constitotion  mt  the 
United  States, 
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It  win  be  obserred,  from  tbe  bill  of  lading, 
that  tbe  point  ot  destination  to  which  the 
grain  was  to  be  shipped  was  left  blank;  hence 
there  was  no  express  agreement  with  respect 
thereto.  But  it  was  clearly ,  shown  by  In- 
dorsement at  the  end  of  the  bill  of  lading 
that  the  place  to  which  It  was  to  be,  and 
was  In  fact,  shipped,  was  Little  Rock,  Ark. 
And  defendant,  having  received  and  Issued  a 
bill  of  lading  for  the  com  to  a  point  beyond 
Its  own  line,  prima  facie  agreed  to  carry  to 
such  point,  in  the  absence  of  a  stipulation 
that  it  was  only  to  carry  to  the  end  of  Its 
own  line.  But  defendant  claims  tliat,  as  it 
was  expressly  agreed  by  tbe  bill  of  lading 
that  Its  responsibility  should  not  extend  be- 
yond its  own  line,  it  cannot  be  held  liable 
for  the  negligence  of  the  connecting  carrier. 
There  being  no  evidence  to  the  contrary,  it 
la  clear,  we  think,  that  the  contract  was  for 
B  through  shipment;  and,  this  being  the  case, 
could  the  defendant  at  the  same  time  by  con- 
tract exempt  Itself  from  liability  on  account 
of  tbe  negligence  of  the  connecting  carrier? 
In  McCann  t.  Eddy,  snpra,  tt  was  said:  "We 
cannot,  therefore,  give  such  an  interpreta- 
tion to  the  statute  as  would  permit  a  car- 
rier to  contract  for  a  through  shipment,  and 
at  the  aaine  time  exempt  himself  from  lia- 
bility on  account  of  tbe  negligence  of  con- 
necting carriers.  Such  an  interpretation 
would,  in  effect,  operate  as  a  repeal  of  the 
vital  provisions  of  the  law  which  declares  a 
conclusive  liability  in  such  case.  The  stat- 
ute does  not  undertake  to  change  tbe  law  in 
respect  to  liability  of  a  carrier  for  bis  own 
negligence,  but  to  extend  it  to  connecting 
carriers  as  well,  and  declare  a  liability  for 
negligence,  without  regard  to  which  was  In 
fault.  Under  these  views  of  tbe  law,  no 
dlfflculty  Is  found  in  giving  construction  to 
tbe  contract  Tbe  agreement  to  carry  from 
StoutsvUle  to  Chicago  is  absolute  and  un- 
conditional. The  thirteenth  condition  or  cov- 
enant can  only  be  regarded  as  an  attempt 
on  the  part  of  defendant  to  relieve  itself  from 
the  responsibility  of  answering  for  tbe  neg- 
ligence of  tbe  carrier  by  wblch  it  undertook 
to  complete  the  contract  The  statute  for- 
bids such  a  guallflcatlon  of  tbe  contract  It 
can  only  be  held  to  relieve  defendant  from  its 
common-law  liability-  of  an  insurer."  In  that 
case  It  is  held  that,  in  a  case  where  prop- 
erty is  received  by  a  carrier  for  transporta- 
tion from  one  place  to  another,  such  carrier 
may  be  held  liable  for  the  negligence  of  any 
other  carrier  to  which  such  property  may  be 
delivered,  unless  It  limits  Its  duty  and  obliga- 
tion to  transportation  over  its  own  route, 
which  It  may  lawfully  do,  but  that  sucb  car- 
rier cannot  contract  for  a  through  shipment, 
as  In  the  case  at  bar,  to  a  point  beyond  its 
line,  and  at  the  same  time  exempt  Itself  from 
liability  for  tbe  negligence  of  the  connecting 
carrier  which  completes  the  transportation. 
It  was  held  In  Railroad  v.  McCann,  supra, 
that  tbe  statute,  as  Interpreted  by  this  court 
In  the  same  case,  could  not  be  held  to  be 
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repugnant  to  the  ConBtltutim  ot  the  United 

States. 

It  is  said  that  there  was  no  conversion  of 
the  com  by  defendant's  connecting  carrier, 
and  that  the  verdict  sboutd  have  been  for 
defendant.  Tbe  evidence,  however,  showed 
that  Marshall  &  Antles  bad  sold  tbe  com  to 
the  Little  Rock  Grain  Company,  and,  not 
having  been  paid  for  It,  and  not  wishing  the 
com  delivered  without  receiving  pay,  attach- 
ed a  Bight  draft  to  the  bill  of  lading,  and 
sent  said  draft,  with  the  bill  of  lading  at- 
tached, to  a  bank  in  Little  Rock  for  collec- 
tion from  the  Little  Rock  Grain  Company,  so 
that  tbe  grain  company  could  not  get  tbe  car 
of  corn  without  paying  the  draft.  But  when 
the  car  of  corn  arrived  at  Little  Rock  the 
agent  of  the  Cotton  Belt  line,  which  tine  of 
road  the  defendant  selected  as  its  connecting 
carrier  to  Little  Rock,  delivered  the  car  of 
com  to  the  Little  Rock  Grain  Company,  when 
tbe  Little  Rock  Grain  Company  did  not  hold 
the  bill  of  lading  for  the  same;  said  bill  of 
lading  haying  been  attached  to  tbe  sight 
draft,  wblch  had  not  been  taken  up  by  the 
Little  Rock  Grain  Company;  the  Little  Rock 
Grain  Company  having  refused  to  pay  tbe 
draft.  The  Cotton  Belt  Road  was  protected 
by  a  bond  of  tiie  Little  Rock  Grain  Company, 
so  that,  if  it  became  liable  on  account  of  de- 
livery without  tbe  bill  of  lading,  It  would  be 
indemnified.  After  inquiries  bad  tieen  made 
of  defendant  railroad  company,  plaintiff  was 
notified  by  tbe  local  agent  of  tbe  defendant 
company  that  the  corn  had  been  delivered  to 
the  Little  Rock  Grain  Company.  It  refused 
then  to  have  anything  further  to  do  with  the 
corn,  which  was  afterwards  redelivered  by 
the  Little  Rock  Grain  Company  to  the  Cot- 
ton Belt  Railroad  Company,  which  company 
stored  it  in  a  public  warehouse.  There  can 
be  no  question  but  that  the  shipper  of  goods 
has  tbe  right  to  designate  the  consignee,  or. 
In  other  words,  the  person  to  whom  they  are 
to  be  delivered,  and  that  the  carrier  la  bound 
to  obey  the  direction  of  the  shipper,  or  to  com- 
ply with  tbe  terms  of  his  contract  of  ship- 
ment In  this  respect,  and,  If  he  disobeys  them, 
he  is  liable  as  for  a  conversion.  Wiggins  Fer- 
r>-  Co.  V.  C.  &  A.  Ry.  Co.,  128  Mo.  224,  27 
S.  W.  508,  30  S.  W.  430;  Jeflfersonville  R.  Co. 
V.  White,  6  Bush,  251.  A  misdelivery  by  a 
carrier  of  an  article  Intrusted  to  bim  to  be 
carried  Is  a  conversion.  Claflin  v.  Boston  & 
Lowell  Railroad  Company,  7  Allen,  341;  Bish- 
op on  Noncontract  Law,  S  405.  Nor  does  the 
fact  that  the  railroad  company  offered  to  re- 
turn tbe  com  after  it  bad  been  redelivered 
back  again  Into  tbe  cars  furnish  any  Justifi- 
cation for  tbe  conversion,  thoi^b  it  might  be 
considered  in  mitigation  of  damages.  SpaAs 
V.  Purdy,  11  Mo.  219. 

A  final  contention  is  that  the  court  erred 
in  excluding  competent  and  relevant  testi- 
mony offered  by  defendant,  and  In  admitting, 
over  defendant's  objection,  incompetent  and 
Irrelevant  testimony  offered  by  plaintiff.  The 
first  contention  is  predicated  of  the  fact  that 


Digitized  by  Google 


7S  80CTHWE8TEIBN  BBPOBrTBB. 


upon  the  cposs-examlnatlon  of  the  plaintiff 
Marshall,  who  testifled  as  a' witness  In  behalf 
of  plalntlfFs,  defendant's  attorney  aaked  him 
if  he  wus  not  notified  from  time  to  time,  or 
if  he  did  not  know,  tb&t  the  car  of  corn  was 
still  at  Little  Sock,  at  his  final  disposal.  This 
was  objected  to  by  plaiptllTs  attorney  as  Im- 
material, and  the  objection  sustained.  The 
objection  was,  we  tliink,  well  taken,  for,  as 
we  hare  held,  when  the  corn  was  once  con- 
verted by  defendant,  nothing  that  was  there- 
after done  or  offered  to  be  done  by  defend- 
ant could  have  the  effect  of  reliering  It  from 
Its  liability  for  the  conversion.  Nor  was  er- 
ror committed,  tor  like  reason.  In  excluding 
evidence  offered  by  defendant  to  the  effect 
that  it  was  customary  for  defendant's  cod- 
nectlDg  line  at  Little  Rock  to  store  corn  in 
a  war^iouse,  awaiting  the  demand  of  the  bill 
of  lading.  It  was  Immaterial.  On  the  redi- 
rect examination  of  plaintiff  Marshall,  bis  at- 
torney asked  him  what  was  meant  by  "free 
time,"  as  used  by  railroads  and  shippers  of 
grain.  This  qnes^Ion  ^as  objected  to  upon 
the  groimd  that  It  was  immaterial,  but  the 
objection  overruled,  and  the  witness  answer- 
ed. That  this  teBtimouy  was  immaterial, 
and  should  not  have  been  admitted,  we  think 
clear,  hot  we  are  unable  to  see  In  what  way 
the  Jury  could  have  been  misled  or  the  de- 
fendant prejndieed  by  It,  and  do  not,  tbere- 
tore,  think  the  Judgment  should  be  reversed 
upon  that  ground. 

Our  conclusion  Is  that  the  Judgment  sbould 
be  affirmed,  and  It  la  so  ordered.   All  concnr. 


SPBATT  T.  LAW80N  et  aL 
(Supreme  CJourt  of  Missouri,  Division  No.  1. 
June  20,  1903.) 

WILLS-RIGHTS  OF  WIDOW— RENOUNCSUBNT 
OF  WILL— ESTOPPBL— AQREBMBNT-CONSID- 
■RATION— PARTITION. 

1.  A  widow  was  not  estopped  from  reooun- 
cing  the  provisions  made  for  her  in  her  bus- 
bnnd's  will,  and  electing  to  take  under  the 
statute,  by  sif^niug  at  the  time  of  the  ezeen- 
tiOQ  of  the  will  a  statement  indorsed  thereon 
reciting  that  she  accepted  the  bequest  in  lieu 
of  dower  or  other  interest,  and  by  accepting 
from  the  executors  a  part  of  such  bequest,  where 
the  beqoett  was  leaa  than  the  amount  ^ven  her 
by  statute. 

2.  The  widow  had  the  right  to  renounce  the 
provisions  of  the  will,  Dotwithstnudliig  Bev. 
St.  1890,  S  4385,  which  confers  o»  a  married 
woman  the  right  to  contract  and  be  contraeted 
with,  because  the  acceptance  of  the  will,  when 
considered  as  a  contract,  was  not  supported  by 
any  consideration. 

3.  A  widow  renonneing  the  provlslona  in  her 
husband's  will,  and  Meeting  to  take  under  the 
statute,  could  maintain  a  suit  for  the  partition 
of  the  estate  without  waiting  for  the  expiration 
of  five  years  from  the  date  of  tlie  probate  of  the 
will. 

Appeal  from  Circuit  Court.  Audrain  Goxm- 
ty;  E.  M.  Hughes,  Judge. 

Suit  for  partition  by  Nannie  S.  Spratt 
against  Aaslnia  Lawson  and  others.  From  a 
Judgment  for  plalntifl,  defendants  appeal. 
Affirmed. 


T.  8.  Carter  and  W.  W.  Pry,  for  appel- 
lants.  Geo.  Robertson,  for  respondent. 

ROBIXSON,  J.  Suit  by  plaintiff,  tbe  wid- 
ow of  A.  D.  Spratt,  deceased,  against  tbe 
^ecntors  of  her  husband's  will,  and  the  lega- 
tees named  therein,  to  have  partitioned  cer- 
tain lots  in  the  village  of  Clark.  In  Randolph 
county,  and  about  490  acres  of  land  in  Au- 
drain county,  in  this  state.  Tlie  petition  sets 
out  tbe  fact  tbat  ^intiff  Is  the  widow  of 
A.  D.  Spratt  who  died  May  31,  1889,  child- 
less, leaving  a  will  by  wblch  all  the  land  In 
question  was  deeded  to  his  sister  Assinla 
LawBou  and  to  tlie  children  and  grandchil- 
dren of  Hall  W.  Spratt,  a  brother  of  de- 
ceased, and  that,  after  said  win  had  been 
duly  admitted  to  probate,  plaintiff,  on  the 
5th  day  of  June,  1899,  filed  In  tbe  office  oT 
the  probate  court  of  Audrain  county  her 
election  to  be  endowed  of  one-half  of  all  tbe 
real  and  personal  estate  of  which  her  hus- 
band died  poeseased;  that  plaintiff  was  en- 
titled to  one-half  of  all  the  land  soagtit  to  be 
partitioned,  and  that  the  defendants  were  en- 
titled to  the  other  half;  and  that  none  of 
the  land  named  will  be  required  for  tbe  pot 
pose  of  paying  debts,  as  the  estate  of  her 
deceased  husband  alao  consists  of  a  large 
amount  of  personal  property,  and  la  prac- 
tically free  of  debt.  Upon  the  Issue  Jobied,  a 
decree  was  made  in  compliance  with  the 
prayer  of  plaintiff's  petition.  To  tbe  Judg- 
ment entered  therein,  two  objections  are 
mode  by  appellant;  the  first  being  that  par- 
tition of  the  land  In  controversy  cannot  be 
made  until  after  the  lapse  of  five  years  from 
tfie  date  of  the  probate  of  tbe  will  of  plain- 
tiff's deceased  husband,  wherein  said  land 
had  been  devised;  and,  second.  It  Is  eon- 
tended  that  plaintiff  bas  no  Interest  In  tbe 
land  sought  to  be  partitioned.  This  last  con- 
tention by  appellant  Is  made  upon  the  as- 
sumption that  plaintiff  should  be  denied  the 
right  to  renounce  the  provisions  of  her  de- 
ceased husband's  will,  wherein  said  land  In 
controversy  was  devised  to  others  than  plain- 
tiff, and  claim  under  the  laws  the  undivided 
onc-balf  interest  therelu,  as  was  done  In  this 
suit,  for  the  reason,  as  alleged,  that  plaintiff 
signed  her  acceptance  of  the  will's  provisions 
in  lieu  of  all  dower  or  other  interests  in  the 
estate  of  her  husband  at  the  time  said  will  was 
executed,  and  that  after  his  death,  with  full 
knowledge  of  tbe  provisions  of  the  wlU,  she 
bad  accepted  $1,000  from  the  executors,  as 
part  of  the  97,000  legacy  left  to  her  under 
said  win  In  lieu  of  dower. 

Do  these  facts  in  any  way  operate  to 
abridge  the  right  of  renunciation  and  election 
In  plaintiff?  Ccrtalo  It  is  that,  under  the 
facts  of  this  case.  It  should  not  be  said,  as 
contended  by  appellant,  that  plaintiff  Is  es- 
topped from  asserting  her  statutory  right  of 
renunciation  and  election,  on  the  ground  that 
her  conduct  at  the  time  of  the  execution  of 
tbe  will  induced  the  testator,  In  the  making 
of  the  win  In  question,  to  devise  to  her  prop- 
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ertj  that  othwwtee,  by  operation  ot  law, 
wonM  bave  gone  to  them,  had  the  will  not 
been  made.  On  the  contrary,  plaintiff  not 
oaif  did  not  get  by  the  will  auytlilng  that 
would  have  gone  to  defendant,  had  no  will 
been  made,  but  by  it  she  got  leas  In  value 
than  one-fourth  of  the  personal  estate  ot  her 
deceased  husband,  and  that  legacy  waa  cou- 
pled with  the  condition  that  it  be  accepted 
in  lieu  of  all  dower  or  oth»  Interest  in  the 
estate  of  said  husband.  The  acceptance  of 
the  will  by  plaintiff  at  the  time  of  its  exe- 
cution In  the  following  language:  "I,  Nan- 
nie 8.  Spratt,  hereby  accept  this  above  be- 
quest in  Hen  of  all  dower  or  other  interest 
in  the  estate  of  nay  husband  A.  D.  Spnttt. 
In  wltnen  whereof  I  have  hereunto  set  my 
band  and  seal  this  February  3rd,  1894.  Nan- 
nie Su  Spratt  [Seal.]"— not  only  resulted  In 
no  harm  or  Injury  to  defendants,  or  any  of 
them,  to  warrant  the  invocation  of  the  doc- 
trine of  estoppel  against  ber  renun<T]ntion  of 
the  will's  provtsioD,  but  the  act  was  wholly 
without  coDBlderation,  aid  had  no  force  as  a 
contract,  however  It  might  be  considered.  In 
Bretz  v.  Matney,  60  Mo.  444,  tmder  clrcuin- 
staneea  quite  akmilaT  to  the  facts  (tf  this 
case,  the  right  of  the  widow  to  renounce  tli£ 
will  of  her  deceased  husband  at  any  time 
wftliia  12  months  after  Its  prouC,  In  accnrd- 
anee  with  the  terms  of  sections  15, 16,  p.  541, 
Wag.  St.  1872  (the  same  as  seetkns  2S48 
and  2940,  Ber.  St  1809^  came  up  for  deter- 
mtnation;  and  this  court  at  that  time  aald: 
"She  [the  widow]  is  entitled  to  the  12  months 
allowed  her  by  statute,  although  she  may 
have  fonaaUy  accepted  the  will  every  day  in 
the  year  previous  to  the  last  Such  aceep4r 
anee  Is  purdy  voluntary,  ahd  made  within 
the  period  during  which  our  statute  holds  ber 
irresponsible  for  her  acts."  Tbis  dedaratioo 
of  the  court  was  made  for  the  slmide  reason, 
as  obvious  now  as  it  waa  apparent  th«.  that 
the  statute  bad  so  ordained,  and  it  most  yet 
be  Mtorced,  except  under  circumstances 
where  the  acceptance  by  tbe  widow  has 
operated  to  induce  others  to  have  acted  in 
such  a  way  that  Its  after  renouncement 
would  result  In  their  injury— a  condition 
wholly  absent  from  tbe  facts  of  tbis  case. 
In  tbe  same  case  it  was  further  said:  "Tbe 
year  Is  given  to  her  to  roiounce  for  reasons 
which  are  obvious.  Her  acceptance,  however 
repeated,  amounts  to  nothing.  She  has  a 
year  within  which  to  make  up  her  final  in- 
tention, and  tbere  is  nothing  in  our  statute 
to  deprive  her  of  this  right."  This  ruling  of 
the  court  has  been  repeatedly  approved,  and 
has  never  been  overruled  or  criticised,  so  far 
as  we  are  advised,  and  it  will  t>e  adhered  to 
in  the  present  case.  In  so  far  as  It  is  In- 
voked to  sustain  the  contentiou  of  respondeat 
herein.  Tbe  right  of  a  husband  to  make  a 
will,  or  Ijequeath  any  part  of  his  estate  to 
bis  wife  In  lieu  of  dower,  is  always  qualified 
by  her  right  to  make  ber  election,  within  12 
months  after  tbe  probate  of  the  will,  to  re- 
ject Its  terms,  and  to  claim  ber  rights  under 


tbe  statutesL  All  wUls  mast  be  canddered 
as  made  with  reference  to  tills  statutory 
rlgiit  of  the  wife,  however  much  the  testator 
may  attempt  to  thwnrt  its  purpose^  or  how* 
ever  solemn  may  be  the  wife's  renunclatiou 
of  its  privileges  at  any  time  prior  to  tbe  last 
moment  of  tbe  12  months  after  the  protuite 
of  tbe  will,  when  she  msy  elect  to  take  un- 
der the  law.  In  executing  the  will  In  ques- 
tion, tbe  plainturs  husband  could  do  nothing 
to  deprive  her  of  her  statutory  right  to  exer- 
cise her  election  after  bis  death  to  renounce 
its  proTialons  and  take  her  interest  under  the 
law;  and  In  executing  the  written  accept- 
ance by  tbe  plalntlfr  berelii,  found  at  the 
bottom  of  the  wfll,  notldng  was  done  by  ber 
to  forftit  that  rl^t,  notwithstanding  the  con- 
tention of  apfKllants  tliat  since  tbe  enactment 
of  section  4335,  Rev.  St  1809.  part  of  the 
married  woman's  act,  tbe  [daintlfF  has  had 
the  right  to  transset  buslnesa  on  her  own 
account,  and  to  contract  and  be  contracted 
with  as  a  feme  sole,  including  the  right  to 
contract  with  her  husband.  Wliatever  may 
be  tbougbt  of  section  43S5,  supra,  aa  caorer- 
ring  upon  tbe  plalnllff  the  right,  as  a  temo 
sole,  to  contract  with  her  husband  in  hla 
lifetime,  and  If  tbe  written  acceptance  in- 
dorsed by  tbe  plaintiff  to  tbe  bottom  of  tbe 
will  In  question  at  tbe  time  of  Its  execution 
by  ber  husband  be  considered  In  the  light  of 
a  contract  between  the  plaintiff  and  ber  hus- 
band, it  would  uevertheless  be  worthless  as 
ft  bar  to  prevent  her  after  repTidtation  of  tbe 
will,  whose  provisions  she  agreed  to  accept, 
because  of  tbe  utter  want  of  consideration 
for  tbe  act  done.  If  for  no  other  reason.  By 
signing  her  written  acceptance  of  the  pro- 
visions of  tbe  will  at  tbe  time  of  its  execu- 
tloB,  plaintiff  got  nothing  therefor  or  there- 
by which  the  law  would  not  cast  upon  her 
If  the  acceptance  had  remained  unsigned  and 
unacknowledged.  In  fact  plaintiff's  act  of 
accei^auice,  if  she  could  be  hcM  by  its  terms, 
was  but  the  surrender  of  her  rights 'to  a  one- 
half  Interest  In  a  personal  estate  of  $30,000, 
to  which  she  would  have  been  entitled,  and 
the  surrender  of  a  one-half  interest  In  ber 
husband's  real  estate,  valued  at  |15,000  or 
?20,000  more,  for  absolutely  nothing.  By  the 
will,  plaintiff  was  to  have  ?7,000  paid  to  her 
in  seven  annual  installments,  of  $1,000  encli. 
out  of  a  personal  estate  of  the  value  of 
$2S,000  or  $30,000,  and  from  which  estate, 
without  a  will,  she  would  have  been  entitled 
at  once  to  double  that  amount  or  more. 

All  that  need  be  said  In  answer  to  appel- 
lant's first  contention,  that  partition  of  the 
land  In  controversy  cannot  be  had  until  after 
the  lapse  of  five  years  from  the  date  of  the 
probate  of  tbp  will  under  which  tbe  land  In 
suit  has  been  devised  to  defendants,  Is  that 
plaintiff  Is  not  claiming  her  Interest  In  the 
land  sought  to  be  partitioned,  under  the  will 
ot  ber  deceased  husband,  and  that  that  In- 
terest could  not  In  any  way  be  affected  by  a 
contest  over  tlie  will.  She  claims  her  inter- 
est in  the  land  as  a  result  of  ber  election  to 
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take  ander  the  law  an  nndlvlded  one-balf 
interest  In  all  the  land  of  which  her  husband 
died  seised,  and  tnat  interest  the  will  of  the 
husband  could  not  alter;  nor  could  a  contest 
over  Its  provisions  change,  modify,  or  disturb 
her  election  of  the  Interest  In  the  land  to 
which  she  was  entitled  under  It.  The  only 
limitation  upon  the  right  to  partition  real  es- 
tate affected  by  a  will  is  that  the  court  can- 
not order  a  partition  contrary  to  the  pro- 
Tislous  of  a  will  (that  Is,  it  will  not  disturb 
the  relative  chiims  of  the  respective  parties 
named  in  a  will  to  their  distributive  share  of 
the  land  devised);  but  whether  the  Interest 
in  the  land  devised  was  that  of  an  entire 
estate,  or  only  an  undivided  Interest  therein, 
the  court  must,  in  partition,  determine,  that 
a  proper  Judgment  may  be  entered  establish- 
ing the  rights  of  alt  Interested  parties. 

Finding  do  error  In  the  action  of  the  trial 
court,  Its  Judgment  is  affirmed.  All  concur. 


D.  B.  VIVION  MFG.  CO.  v.  ROBERTSON. 
(Supreme  Court  of  Missouri,  DivisioD  No.  1. 
June  20,  1903.) 

CONTRACTS— INTERPRETATION— aALBS— FLUC- 
TUATING PRICE— FAILURE  TO  STATE  CAUSE 
OF  ACTION— DETERMINATION  ON  APPEAL. 

1.  On  objection  that  the  petition  does  not 
state  a  cause  of  action,  made  for  the  first  time 
on  appeal,  the  pleading  will  be  ccmstnied  so  as 
to  state  a  cause  of  action,  if  susceptible  of  such 
construction;  the  rule  that  it  is  to  he  construed 
most  strongly  against  the  pleader  baring  then 
no  appIicatioQ. 

2.  The  petition  in  an  action  on  a  contract  for 
the  sale  of  goods  "f.  o.  h.  ears  In  St  I^oola"  Is 
not  fatally  defective  for  failure  to  allege  the 
meaning  of  the  quoted  phrase. 

3.  A  contract  for  the  sale  of  manufactured 
articles  provided  that  the  price  was  to  be  in- 
creased or  diminished  In  proportion  to  the  rise 
or  tall  of  the  price  of  material  of  which  the 
articles  were  made,  and  that  settlement  was  to 
be  made  July  Ist  o(  each  year  lor  all  the  goods 
furnished  during  the  year.  Held,  that  the  seller 
was  not  required  to  notify  the  buyer  of  an  in- 
crease in  price,  caused  by  an  increase  in  the 
price  of  material,  in  order  to  hold  him  for  such 
increase. 

4.  The  fact  that  the  seller  at  the  time  of  the 
increase  in  price  of  material  had  on  hand  suffi- 
cient materUl  to  maaofacture  the  goods  ordered 
by  the  buyer  did  not  entitle  the  latter  to  receive 
them  without  paying  the  increase  in  price. 

5.  A  contract  for  the  sale  of  patented  articles 
provided  that  it  should  remain  in  force  during 
the  life  of  the  patent,  or  uulesa  one  of  the  par- 
ties should  violate  it.  in  which  event  the  other 
might  terminate  it  within  a  reasonable  time, 
and  also  provided  that  the  buyer  was  to  have 
the  sole  right  to  sell  the  articles  in  the  state 
where  he  resided.  After  a  dispute  had  arisen 
as  to  the  amount  due  the  seller  under  the  con- 
tract, the  buyer  wrote,  complaining  that  other 
persons  were  selling  the  same  goods  in  his  terri- 
tory, and  stated  that  he  was  willing  to  pay  the 
amount  which  he  claimed  was  due  for  goods  al- 
ready fumifihed,  provided  the  seller  would  guar- 
anty to  protect  him  against  sales  of  other  par- 
ties in  his  territory,  and  further  stated  that,  if 
the  seller  did  not  mahe  arrangements  promptly, 
he  would  arrange  for  the  manufacturing  of  the 
goods.  It  appeared  on  trial  that  the  only  sales 
made  In  the  buyer's  territory  were  made  by  a 


1 1.  See  Pleading,  vol.  89,  Cent  Dig.  9 


coDcem  to  which  good*  had  been  sold  In  another 

state,  and  which  had,  without  the  consent  of 

the  seller,  sold  the  ai-ticles  In  the  state  where 
the  buyer  resided.  Held,  that  the  buyer's  let- 
ter justified  the  seller  in  terminating  the  con- 
tract. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  E.  M.  Hughes,  Judge. 

Action  by  the  D.  B.  Vlvion  Manufacturing 
Company  against  G.  W.  Robertson.  From  a 
judgment  for  plaintiff,  defendant  ajn^ls. 
Atftrnied. 

Geo.  Robertson,  for  appellant  James  A. 
Yantis  and  J.  S.  Uclntyre,  for  respondent. 

VALLIANT,  J.  This  suit  grows  out  of  a 
contract  between  the  plaintiffs  and  defend- 
ant for  the  sale  of  a  certain  patented  article 
Iinown  as  the  "Hoe  &  Gauge  Attachment  for 
Com  Planters."  Plaintiffs  were  the  owners 
of  the  patent.  In  December,  1888,  they  made 
a  contratjt  In  writing  with  defendant  under 
which  be  was  to  have  the  exclusive  sale  of 
the  attachments  In  Missouri  and  Kansas. 
Plaintiffs  were  to  manufacture  and  sell  the 
articles  to  defendant  at  the  price  of  $1.75  a 
set,  but,  if  there  was  a  rise  or  fall  as  mncli  aa 
10  per  cent.  In  the  market  price  of  the  mate- 
rials of  which  the  attachments  were  made, 
there  was  to  be  a  corresponding  rise  or  fall 
in  the  price  of  the  attachments  sold  by  plain- 
tiffs to  defendant.  Defendant  was  to  pay  on 
July  Ist  of  each  year  for  all  the  attachments 
sold  him  that  year.  It  was  stipulated  in  the 
contract  that  it  was  to  remain  In  full  force 
during  the  life  of  the  patent,  unless  soon^ 
terminated  by  mutual  consent,  or  unless  one 
of  the  parties  should  violate  the  terms.  In 
which  event  the  other,  at  his  option,  might 
terminate  It  by  giving  written  notice  within 
a  reasonable  time  after  hearing  of  the  breach. 
The  patent  will  expire  Deceml>er  6,  1901. 
Between  March  B,  1809,  and  May  13th  of  the 
same  year  plalutiffs  sold  and  delivered  to  de- 
fendant T68  sets  of  attachments.  Between 
those  dates  there  was  a  rise  in  the  market 
price  of  the  material;  that  is  to  say,  up  to 
April  1st  the  price  had  risen  14  per  cent.,  and 
up  to  May  Ist  It  had  risen  29  per  cent,  in- 
creasing the  cost  of  the  attachments  25  cents 
and  52  cents  per  set  respectively.  On  April 
15th  plaintiffs  gave  written  notice  to  defend- 
ant that  he  would  have  to  pay  the  advanced 
prices.  The  petition  asks  Judgment  for  all 
the  attachments  delivered  before  April  15th 
at  the  original  price.  $1.75,  for  those  deliver- 
ed after  that  date  up  to  May  1st  $2  a  set,  and 
for  those  delivered  after  that  date  J2.27  a 
set.  The  answer  admits  the  contract  as  stat- 
ed in  the  petition,  and  that  under  it  defendant 
purchased  the  number  of  attachments  stated, 
but  it  says  that  of  the  768  sets  of  attach- 
ments sued  for  all  but  22  were  ordered  before 
April  16th,  and  that  he  owes  for  all  ordered 
before  that  date  only  $1.75  a  set  sud  for  the 
22  sets  ordered  after  that  date  $2  a  set  Then 
the  answer  goes  on  to  state  that  the  plaintiffs 
violated  the  conti-act  by  selling  the  attach- 
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ments  to  otber  persons  In  Blissouii,  and  tbua 
Interfered  with  defendant's  trade,  and  cauB- 
ed  him  to  lose  f 2,D00,  for  whlcb  he  aaks  judg- 
ment. And  for  a  second  connterclaim  the  an- 
swer states  that  on  September  IS,  1889,  the 
plaintiffs  refused  longer  to  furnish  the  at- 
tachments, and  refused  to  allow  him  the  ex- 
clusive right  to  sell  the  same  In  that  agreed 
territory,  and  broke  the  contract,  to  the  de- 
fendant's damage  $10,000,  for  which  he  prays 
Judgment  The  caose  was  tried  by  the  court, 
Jury  waived.  There  was  a  finding  for  plahi- 
tlffs  in  the  sum  ct  $1,286.23  on  their  cause 
of  action,  and  for  the  plaintiffs  on  both  coun- 
terclaims, and  judgment  accordingly,  from 
which  the  defendant  appeals. 

1.  Appellant  makes  the  point  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  point  was  made 
at  the  beginning  of  the  trial  In  the  form  of 
an  objection  to  the  introduction  of  any  evi- 
dence to  support  the  petition.  But  the  par- 
ticular defect  to  which  attention  is  called 
in  the  briefs  for  appellant  now  was  not  call- 
ed to  the  attention  of  the  .trial  court.  In  such 
case.  If  the  statements  of  the  petition  are 
susceptible  of  a  construction  that  will  oon- 
stitvte  a  cause  of  action,  they  will  be  so  con- 
strued. The  rule  that  a  pleading  Is  to  be 
construed  most  strongly  against  the  pleader 
urill  not  be  applied  In  the  appellate  court 
wben  the  supposed  defect  was  not  called  to 
the  attention  of  tbe  trial  court  The  alleged 
defect  In  tUs  petition  is  that  It  states  that 
by  the  terms  of  the  contract  the  goods  were  to 
be  delivered  "f.  a  b.  cars  In  St.  Louis,"  and 
does  not  state  what  that  means.  So  far  as 
concerns  the  mattors  in  controversy  between 
the  parties  here,  that  criticised  term  1b  entire- 
ly unnecessary.  If  It  Is  unintelligible,  as  ap- 
pellant thinks  It  is,  It  adds  nothing  to  tbe 
plaintiffs*  case;  and,  if  it  is  stricken  out  or 
dterecarded  as  surplusage,  it  does  not  Impah: 
the  remaining  statements  In  tbe  petition. 

2.  The  grounds  on  which  the  defendant 
contests  the  plaintlffa'  claim  are  (a)  that  he 
had  ordered  tbe  goods  before  he  received  no- 
tice from  the  plaintiffs  that  there  would  be 
an  increase  in  the  price;  and  (b)  tbe  plahi- 
tiffs  had  on  hand,  before  the  rise  In  the  mar- 
ket price  of  the  material,  anffldent  material 
to  manufacture  all  the  goods  ordered.  These 
two  defenses  rest  upon  the  defendantfs  In- 
terpretation ot  the  contract  The  language 
of  the  contract  fbat  bears  on  this  subject  Is: 
"All  future  orders  to  be  purchased  from  party 
of  first  part  at  their  factory  at  one  and  seven- 
ty-flve  hundredths  ($1.75)  dollars  per  set,  f. 
o.  b.  cars  at  St  Louis,  payable  July  1st  of 
the  year  they  are  ordered.  This  price  ($1.75) 
Is  to  be  increased  or  diminished  In  proportion 
to  the  rise  or  fall  of  price  of  material  of 
which  they  are  made  when  the  rise  or  fall 
of  price  of  material  is  as  much  as  ten  per 
cent  of  the  price."  The  standard  by  which 
the  price  of  the  goods  was  to  be  determined 
was  fixed  by  tbe  contract  Xo  notice  was  re- 
quired by  tbe  toms  expressed,  and  none 


was  contemplated.  Botti  parties  were  In  the 
market,  and  one  knew  as  much  as  the  other 
about  the  fluctuation  of  the  price  of  iron  and 
steeL   It  no  more  devolved  on  the  plaintiffs 
to  notify  defendant  that  the  price  had  gone 
'  up  than  It  would  have  devolved  on  tbe  de- 
fendant to  notify  the  plaintiffs  that  the  price 
I  had  gone  down.   Wben  July  1st  came,  and 
j  tbe  bill  was  due,  either  party  had  a  right  to 
d«uand  that  the  price  $1.7S  should  be  scaled 
up  or  down  according  to  tbe  market  at  the 
'  several  dates  of  tbe  deliveries.   The  testl- 
j  mony  showed  that  tbe  goods  were  delivered 
I  as  defendant  ordered  delivery.   Under  those 
'  circumstances  the  sale  was  complete  when 
!  the  goods  were  delivered.   Collins  v.  Wayne 
j  L.  Co.,  128  Mo.  451,  31  S.  W.  24;  Scharff  v. 
i  Meyer,  133  Mo.  428,  34  S.  W.  858,  54  Am.  St. 
I  Bep.  672.   The  evidence  Is  conflicting  as  to 
whether  plaintiffs  bad  on  hand  from  tbe  be- 
ginning sufficient  material  with  which  to  fill 
the  orders  for  the  season.  But  that  Is  Imma- 
terial. The  contract  regulated  tbe  price  of 
the  manufactured  article;  not  by  what  the 
plaintiffs  paid  for  tbe  material,  but  by  Its 
market  price.   Tbe  steel  the  plaintiffs  may 
have  had  on  band  was  worth  as  much  to  them 
as  the  money  th^  would  have  had  to  pay  for 
It  If  they  bad  not  had  It  on  hand,  and  Its 
market  value  waa  the  same  on  a  s^ven  day 
aa  if  It  had  been  purchased  that  day.  The 
circuit  court  took  the  correct  vtew  of  that 
subject 

8.  The  defendant's  first  counlovlaim  rests 
on  the  statement  that  plaintiffs,  in  violation 
of  their  contract,  sold  these  attachments  to 
a  rival  concern  In  St  Louis,  to  compete  In 
the  trade  with  defendant  in  the  territory  In 
which  plaintiffs  bad  contracted  to  give  de- 
fendant the  exclusive  right  The  most  that 
can  be  said  for  defendant  on  this  point  Is 
that  his  testimony  tended  to  prove  the  al- 
legations, ^e  court  took  tbe  defendant's 
view  of  tiie  law,  and  gave  an  Instruction 
asked  by  him,  under  which.  If  It  had  found 
the  facts  as  bis  evidence  tended  to  prove, 
the  finding  on  that  issue  would  have  been 
for  the  defendant  But  the  plaintiffs  Intro- 
duced evidence  to  tbe  contrary,  and  the 
court,  after  weighing  the  evidence  on  both 
fddes,  foiud  the  facts  for  the  plaintiffs.  Un- 
der those  conditions,  In  an  action  at  law  this 
court  finds  nothing  to  review. 

4.  The  second  connterclaim  is  based  on  the 
fact  that  in  September,  1809,  tbe  plaintiffs 
declared  the  contract  termhiated,  and  re- 
fused any  further  performance  of  It  The 
evidence  shows  that  a  dispute  arose  between 
tbe  plaintiffs  and  defendant  concerning  the 
account  sued  on  In  the  petition,  and  that  de- 
fendant refused  to  pay  It.  On  September  12. 
1899,  defendant  wrote  to  plaintiffs,  in  which 
be  urged  hfs  opinion  that  he  was  not  bound 
to  pay  the  higher  price  except  for  goods  or- 
dered after  receipt  of  the  notice  contained 
In  tbe  letter  of  April  15th,  and  complained 
of  defective  constrnctlon  of  the  attachments, 
and  of  the  fact  that  other  jobbc;^  were^sell- 
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Ing  the  same  goods  in  bis  territory,  and  rai- 
dersenins  Um;  and  then  he  said:  "As  I  said 
liefore,  I  sm  very  anxlons  to  get  to  work 
now  amicably,  and  try  to  regain  what  we 
hare  lost  along  this  line,  and.  under  the  dr- 
cnmstances,  I  am  willing  to  pay  you  11.75 
per  set  for  all  tbose  ordered  up  to  the  time 
we  received  notice  of  the  advance  in  price, 
and  $2.00  per  set  for  the  40  sets  that  were 
shipped  and  ordered  after  that  tinie,  condi- 
tional that  you  will  agree  to  full;  protect 
me  in  my  territory  in  the  future,  and  will 
agree  to  add  a  clause  to  onr  contract  that 
win  be  acceptable  to  both  yonr  attorney  and 
mine  that  will  prorlde  a  suitable  ludemntty 
for  failure  to  protect  ns.  It  Is  now  time  that 
we  Btaonld  go  right  Into  the  harness  at  work, 
and  should  be  getting  out  new  and  attrac- 
tive business,  bringing  printed  matter,  and 
get  the  matter  pnymiuently  before  the  trade 
for  the  coming  year,  whether  or  not  we  can 
settle  this  matter  wtthont  going  Into  the 
courts.  Ton  must  advise  me  Immediately 
what  yonr  arrangements  are  for  supplying 
the  goods  for  another  season,  and.  If  there 
are  any  advances  In  the  cost  of  material 
since  the  last  InToict>9.  This  should  be  ar- 
ranged at  once,  so  we  may  Ieuow  exactly  on 
what  basis  to  place  our  cost.  We  must  hear 
from  yuu  regarding  this  at  once,  and,  If 
you  do  not  make  arrangCTQents  promptly  to 
sopply  us,  we  shall  arrange  for  the  manufac- 
ture of  the  goods."  On  the  next  day— Septem- 
ber 13th~plalntlff8  wrote  a  letter  to  defend- 
ant In  answer  to  the  above,  tn  whteh,  after 
some  argument  of  their  sfde  of  the  matters 
In  dispute,  they  said:  "We  hereby,  under  the 
provisions  of  article  6  of  the  contract  between 
yon  and  us  of  date  December  SOth,  1S98,  de- 
clare the  said  contract  enterred  into  between 
you  and  u«  an  said  December  30th,  1898,  ter- 
minated, and  under  Its  provisions  we  have  no 
further  denlinga  wtth  you.  Should  you  at- 
tempt to  manufacture  or  sell  the  articles  cov- 
ered by  jmtent  No.  374,218,  we  shall  hold  you 
liable  for  InfringcKrent  under  the  patent 
law,"  The  argmnent  of  appellant  is  that  the 
mere  refusal  to  pay  for  the  goods  thereto- 
fore sold  did  not  furnish  Justlficathm  to  the 
plaintiffs  to  terminate  the  contract.  In  sup- 
port of  this  proposition  we  are  referred  to 
Beach  on  the  Modem  I^w  of  Contracts, 
wherein  the  author  says  (section  619):  "In 
contracts  for  work  or  skill,  and  the  materials 
upon  which  It  is  to  be  bestowed,  a  statement 
fixing  the  time  of  performance  of  the  con- 
tract Is  not  ordinarily  of  its  essence,  and  a 
failure  to  perform  within  the  time  stipulated, 
followod  by  substantial  porformance  after 
a  short  delay,  will  not  Justify  the  aggrieved 
party  In  rppndiating  the  entire  contract,  but 
win  simply  give  him  his  action  for  damages 
for  the  breach  of  the  stipulation."  And  again 
(section  849):  "In  a  contract  for  the  sale  of 
goods,  to  be  executed  by  a  series  of  de- 
liveries and  payments,  default  of  either  party 
with  reference  to  one  or  more  of  the  stipu- 
lated acts  will  not,  ordinarily,  discharge  the 


otiier  party  from  his  obligation,  aod  eatltie 
him  to  rescind  the  contract,  unless  the  ocm- 
duct  ot  Hie  party  In  default  be  nch  as  to 
evince  an  Intention  to  abandon  the  contract, 
or  a  design  no  longer  to  be  hoimd  by  its 
terms."  The  law,  as  there  quoted,  is  not  In 
conflict  with  the  foltowing  from  Benjamin  <hi 
Sales  (7th  Am.  Ed.)  605,  quoted  in  the  brief 
of  respondent:  "On  the  other  hand,  there  Is 
abundant  authority  in  America  as  In  England 
that,  if  tjfte  buyer  not  only  refuses  to  pay  for 
one  inetallment,  but  puts  his  refusal  on  such 
ground  as  Justifies  the  iBfereace  that  be 
r^mdlatee  the  contract,  or  insists  upon  new 
terms  different  from  the  original  agreement, 
the  vendor  may  be  released  from  any  snbae- 
qnent  delivery."  In  his  lettcv  of  September 
12th,  above  quoted,  the  defeadant  not  only 
refused  to  pay  tbe  bill  f«r  the  goods  sold 
that  year  at  the  prices  charged,  but  made  it 
a  eondltloD  to  his  paying  even  what  he  ac- 
knowledged to  be  due  acccrding  to  his  own 
Interpretation  of  the  contract  that  the  ptaln- 
tlffs  ^ould  indemnify  btm  against  loss  by 
any  future  Invasion  of  his  territory.  In  tbe 
trial  «f  the  issues  on  the  first  counterclaim  It 
came  out  in  the  evidence  "Oiat  the  plaintiffs 
haid  seM  these  attachments  to  a  ooDcem  to 
be  sold  In  Texas,  and  that  that  concern,  wttb- 
out  tbe  knowledge  or  eoBseat  of  tbe  plalntiga, 
bad  sold  the  articles  In  Missouri,  and  had 
seriously  interfered  with  the  defendant's 
trvde.  The  meaning  of  defendant's  letter 
was  that  he  would  comply  with  his  part  of 
the  contract  as  he  bhns^f  tnterpreted  it, 
provided  the  plaintiffs  would  indemnify  him 
against  any  such  Inva^n  oi  bis  territory  in 
the  fntnre — a  matter  over  wblcb  the  plaiiitlffs 
had  no  control.  And  tbe  letter  eooclnded 
with  a  threat  Ouit,  unless  tbe  plaiatlflrs  made 
arrangements  to  supply  the  defendant  (by 
which  we  understand  be  neant  supp^  him 
on  the  terms  be  proposed),  be  would  arrange 
for  tbe  manufacturing  of  tbe  goods  himself. 
Tbe  contract  expressly  provided  that.  If  either 
party  should  vie4ate  Its  terms,  the  otiKr 
party,  at  his  option,  might  terminate  It  by 
giving  written  notice.  Under  these  drpum- 
stances  the  plaintiffs  were  Justified  In  tcr- 
nrinating  the  contract.  Tbe  JudgmeDt  of  the 
court  on  the  defendant's  second  cevnterdaim 
was  right. 

The  Judgment  Is  afflrmed.   AH  eoocsr. 


BATES  COUNTY  BANE  v.  GAILET  at  ol.» 

SAME  V.  HENSLET  et  ax. 

(Supreme  Court  of  Missouri,  Dlridon  No^  2. 
May  19.  1903.) 

FRAtTDtn,8NT  C0NVBTANCBS-BmDBNCB-8X- 
GURTTT  rOR  BONA,  FIDB  IHDEBTBDICBaS. 

1.  In  a  snit  to  set  iside  a  trust  deed  aa  in 
fraud  at  creditors,  evidence  considered,  and 
held  SDlBcient  to  show  that  the  amount  of  the 
deed  was  greater  than  tbe  amount  to  wbhdi  tlie 
grantor  was  indebted  to  tbe  ben^clary. 

*OpiiilOB  ntodlfleK  and  rehesrlDC  Aanled  July  jl 
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2.  Where  a  trust  deed  was  gtveo  to  secure  an 
exiatinK  iudebtedness  from  the  cantor  to  the 
beoefidary,  but,  with  intent  to  deCraud  cred- 
itors, the  deed  was  made  to  secure  a  greater 
sum  than  that  aetnally  owinr,  it  was  'rold  as  a 
whole. 

3.  Id  an  action  to  set  aside  a  tmet  deed  as 
in  fraud  of  creditors,  evidence  contitdered,  and 
held  mdlcient  to  show  that  the  beneficiary  had 
knowledge  of  the  trtndulent  purpose  of  the 
grantor. 

Appeals  from  Circuit  Court,  Bates  Comity; 
H.  C.  nmmondB,  Jtidge. 

Separate  auitB  by  the  Bates  County  Bank 
against  H.  M.  Galley  and  others  and  3.  T. 
Ilensley  and  wife.  From  judgment  for  de- 
fendants In  each  case,  plaintiff  appeals.  Ke- 
▼ensed. 

Tbo&  J.  Smith,  for  appellant  SllTers  & 
Silvers,  for  respondents. 

BUBGISSB.  J.  These  are  suits  in  equity, 
and  were  begun  on  the  29th  day  of  April, 
1889.  The  purpose  of  one  of  them,  to  wit, 
th&t  of  the  bank  against  Qailey  and  others, 
Is  to  hare  a  certain  deed  of  trust  executed 
by  tbe  defendants  on  the  east  half  <yt  the 
northeast  quarter  and  the  northwest  quarter 
of  the  northeast  quarter  of  section  14,  town- 
ship 40,  range  33,  In  Bates  county,  declared 
fraudulent  and  canceled  on  the  ground  that 
the  defendant  John  T.  Hensley  did  not  owe 
to  the  defendant  Galley  the  amount  recited 
in  tbe  deed  of  trust,  $2,800,  or  any  other 
amount.  Anotbw  ground  upon  which  the 
suit  Is  predicated  Is  that  if  in  fact  the  de- 
fendant Hensley  was  owing  the  defendant 
Galley  any  amount,  which  was  secured  by 
said  deed  of  trust,  It  was  a  sum  much  less 
than  the  amount  for  which  said  deed  of  trust 
was  taken.  The  deed  of  trust  bears  date 
May  4,  1802,  but  it  was  not  recorded  until 
tbe  8d  day  of  September,  1892.  The  other 
suit  la  against  John  T.  Hensley  and  his  wife, 
M.  B.  Hensley,  to  have  set  aside  and  declar- 
ed fraudulent  a  warranty  deed  made  by  said 
Hensley  aud  his  wife,  of  date  March  1^ 
1887,  recorded  April  26,  1897,  by  which  the 
land  In  controversy  above  described  was  con- 
veyed to  W.  D.  Orear,  who  was  the  father- 
in-law  of  defendant  John  T.  Hensley,  and 
also  to  hare 'set  aside  and  decreed  as  fraudu- 
lent a  deed  from  W.  D.  Orear  and  wife  to 
tbe  'defendant  M.  B.  Hensley,  who  is  the 
wife  of  tbe  defendant  John  T.  Hensley,  wbicb 
deed  bears  date  May  26,  1S97,  but  was  not 
recorded  until  April  8,  1898.  The  ground 
upon  which  the  plaintiff  predicated  Its  rights 
of  recovery  fn  these  two  actions, -In  addition 
to  tbe  alleged  frandolent  character  of  tbe  con* 
veyances  made,  was  the  fact  that  at  tbe  June 
term,  1897,  of  the  circuit  court  of  Bates 
county,  Mok,  the  plaintiff  had  recovered  judg- 
ment against  tbe  defendant  John  T.  Hensley 
for  the  sum  of  $1,164.25,  with  costs,  amount- 
ing to  18.45,  on  whkfa  Judgmmt  an  execution 
bad  been  Issned  and  deUrered  to  the  sheriff 
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of  Bates  county  In  October  of  1887,  and  the 
real  estate  above  described  had  been  sold 
under  levy  made  under  said  execution,  and 
purchased  by  the  plaintiff,  as  well  as  upon 
the  fact  that  the  plaintiff  was  still  a  Judg- 
ment creditor  under  said  judgment  against  the 
defendant  John  T.  Hensley;  there  being,  as 
alleged  in  the  petition,  more  tlian  $1,100  still 
due  the  plaintiff  on  said  Judgment,  which  was 
alleged  to  be  a  lieu  against  this  real  estate. 

Immediately  npcm  the  serving  of  the  writ 
of  summons  on  tbe  defendants  Hensley  and 
Galley  in  the  Srst-entltled  suit,  the  real  es- 
tate covered  by  said  deed  of  trust  was  adver- 
tised for  sale  thereunder  by  the  defendant 
Galley  in  the  name  of  W.  C.  Brown;  the  sale 
being  set  for  the  12tb  day  of  June.  1S90, 
aud  before  the  convening  of  the  June  term 
of  tbe  Bates  circuit  court,  to  which  the  writs 
In  this  suit  were  returnable.  Thereupon,  on 
the  &th  day  of  June,  1889,  the  plaintiff  In 
this  case  filed  a  petition  for  a  temporary  re- 
stralnii^  order  In  said  court,  and  on  that 
date  sued  out  from  tbe  Judge  of  said  court, 
at  chambers,  an  order  enjoining  the  sale  of 
said  real  estate  under  said  deed  of  trust  un- 
til tbe  final  hearing  of  the  case  of  the  bank 
against  Galley. 

The  testimony  of  the  defendant  W.  O. 
Brown,  as  given  in  his  deposition,  showed 
that  he  knew  personally  nothing  at  all  about 
the  existence  of  the  alleged  debt  referred  to 
In  the  deed  of  trust  from  the  defendant 
John  T.  Hensley  to  W.  C.  Brown  as  trustee 
for  defendant  Galley,  In  the  sum  of  $2,800. 
until  he  was  called  upon  by  Galley  to  take 
necessary  steps  to  foreclose  the  deed  of 
trust.  This  was  after  Galley  and  Hensley 
had  been  served  with  tbe  writ  of  summons 
in  the  suit  against  them  to  set  aatde  this 
deed  of  trust  for  fraud. 

Brown,  testifying,  said:  "Mr.  Galley  told 
me  he  wanted  me  to  push  tbe  claim.  *  * 
*  Mr.  Galley  told  me  to  have  the  sale  jnat 
as  soon  as  we  could  get  It,  and  my  Idea  was 
to  have  It  Just  as  soon  as  it  could  legally 
be  made."  Brown  also  testified  that  he  told 
Galley  to  go  ahead  and  have  Mr.  Silvers  In- 
sert the  necessary  notice,  which  tbe  evidence 
shows  was  done  by  bavlng  It  published  In  the 
Butler  Free  Press;  the  first  issue  In  which 
It  appeared  being  May  12,  1890,  while  tbe 
record  In  the  case  shows  that  Galley  was 
served  with  process  on  tbe  8tb  day  of  Hay. 
1899. 

Tbe  defendant  John  T.  Hensley.  In  his  dep- 
osition, testified  that  be  was  not  at  home 
when  tbe  writ  of  summons  was  left  there 
with  bis  family,  but  "when  I  came  back  my 
wife  gave  It  to  me.  a  day  or  so  after  it 
was  left  Q.  How  long  after  that  did  yon 
have  any  talk  with  Mr.  Galley?  A.  I  cant 
say,  it  was  several  days  after  that.  •  *  • 
Q.  When  did  you  learn  that  tbla  land  was 
advertised  for  sale  under  tbe  deed  of  tmat? 
A.  About  tbe  first  or  second  copy,  but  I  dont 
take  the  paper  It  was  In.  Q.  Did  you  have 
any  talk  with  Mr.  Galley?   A.  No^  sir.  Q. 
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Ever  talk  with  bim  about  it?  A.  Yes,  sir; 
be  talked  to  me  about  It  before  be  advertlaed 
it  Q.  How  loDg?  A.  A  abort  time.  Q. 
What  did  he  say?  A.  He  wanted  to  wait,  if 
I  conld  pay  him  so  much  money.  Q.  Where 
did  yon  have  this  talk?  A.  I  can't  say.  I 
spoke  to  him  several  times  about  it  I  told 
him  I  couldn't  raise  it"  Hensley  further  tes- 
tified that  he  had  been  Intimately  acquainted 
with  Galley  for  30  years,  and  during  all  tbls 
time  bad  been  borrowing  more  or  less  money 
from  him,  and  that  from  the  time  the  Kan- 
sas City,  Pittsburg  &  Gulf  Railroad  had  been 
built  through  Bates  county,  in  1890,  he  had 
been,  with  bis  brother  Cole  Hensley,  buying 
and  flipping  stock  to  market  from  Amoret 
on  tills  road,  and  always  In  the  name  of  the 
defendant  H.  M.  Galley;  Oailey  furnishing 
the  money  to  the  persons  from  whom  stock 
was  bought,  taking  his  money  out  of  the 
proceeds,  and  turning  over  to  the  defendant 
John  Hensley,  or  his  brother  Cole,  whatever 
of  profits  were  left  to  them.  With  reference 
to  the  note  secured  by  the  deed  of  trust  in 
qnestlon,  Hensley  testified  as  follows  on  di- 
rect examination:  "Q.  What  was  the  amount 
of  the  note  to  Mr.  Galley?  A.  $2300.  I 
think.  Q.  What  was  that  note  given  for? 
A.  Borrowed  money  and  notes;  money  that 
I  got  at  different  times;  old  notes  that  had 
been  standing  for  a  numl)er  of  year»— got 
at  different  times  a  long  time  ago.  Q.  What 
notes  did  yon  owe  him  at  the  time  of  giving 
the  deed?  A,  We  owed  bIm  several.  I  think 
I  owed  bim  one  for  (900,  with  interest  on  It 
that  amounted  to  fl,000.  Q.  Then  at  the 
time  this  note  was  given  you  owed  him  one 
thousand  dollars?  A.  I  think  I  owed  blm 
^800  when  the  mortgage  was  given.  Q. 
How  wu  that— In  coin  and  notes?  A.  It  was 
part  money  and  part  notes.  Q.  How  much 
In  notes  did  yon  owe  him?  A.  I  couldn't 
tell,  it  bad  been  so  long.  I  know  I  owed 
him  $000  that  amounted  to  $1,000."  He  fur- 
ther testified  that  this  $900  was  borrowed  to 
help  his  brother  Joe,  and  that  be  secured  the 
$900  by  givli«  to  the  defendant  H.  M.  Oailey 
a  deed  of  trust  on  120  acres  of  land  Id  Bates 
county,  known  as  the  "Forsythe  Place,"  be- 
ing the  north  half  of  the  northeast  quarter 
and  the  southwest  quarter  of  the  northeast 
quarter  of  section  26,  township  40,  of  range 
32,  In  Bates  county.  Mo.,  which  was  after- 
wards sold  on  the  20th  day  of  November, 
1891,  to  Wm.  A.  Downey  for  $3,000.  in 
which  deed  of  conveyance  Is  found  the  re- 
cital, "subject  to  a  certain  deed  of  trust  for 
$1,C00  which  the  grantee  herein  assumes  and 
agrees  to  pay."  He  further  testified  that 
this  land  which  he  testified  bis  brother  Joe 
owned,  and  which  he  used  this  $900  in  pay- 
ing incumbrance  against,  was  real  estate 
that  be  himself  sold  and  got  the  proceeds 
therefor,  selling  one  80  acres  to  Thos. 
Wright,  who  was  his  son-in-law,  and  the  other 
80  acres  was  conveyed  by  his  brother  Joe, 
ai  shown  by  the  deeds  introduced  In  evi- 
dence, to  his  nephew  Charles  H.  Hensley,  by 


whom  It  was  afterwards,  by  title  bond,  sold 
to  David  A.  Bean,  and  conveyance  made  to  the 
wife  of  David  A.  Bean  by  Cbas.  H.  Hensley, 
but  which  Mr.  Hensley,  in  his  deposition,  ad- 
mits that  he  sold,  and  got  the  proceeds  there- 
from. "Q.  How  about  Tom  Wright?  How 
did  he  pay?  A.  Why,  he  shouldered  the 
Eastern  loan,  which  amounted  to  $1,400,  I 
think.  Q.  What  was  he  to  pay  you  In  ad- 
dition to  the  mortgage  on  ItT  A.  $26  an  acre, 
I  think.  There  were  80  acres,  and  he  gave 
me  a  note  for  the  difference.  I  sold  the  note 
to  James  Rush,  who  lives  west  of  Amoret 
in  the  state  of  Kansas.  This  note  was  for 
$720,  Z  think,  or  something  like  that"  With 
regard  to  this  same  loan,  he  testified:  "I  was 
paying  Interest  on  the  loan  right  along,  and 
am  paying  the  Eastern  Loan  Company  now. 
Whenever  interest  comes  due,  I  pay  it" 
And  further  testifying  with  regard  to  the 
amount  which  he  was  owing  defendant  Gal- 
ley when  this  $2,800  note  and  the  deed  of 
trust  were  given,  he  testified:  **Q.  Going 
back  to  the  original  $900  note  yon  owed  Mr. 
Galley,  what  else  did  you  get  from  him?  A. 
When  we  fixed  up,  we  fixed  up  that  $900 
note  and  another  old  note  that  had  been 
standing  for  years  and  had  doubled  Itself. 
They  all  amounted  to  $2,300.  Q.  What  was 
there  to  make  $2,300?  A.  Other  notes.  Q. 
What  were  they  glvea  for?  A.  Different 
things.  Some  of  them  were  twenty-flve  years 
old.  Whenever  I  wanted  money,  I  went  to 
Mr.  Galley.  I  can't  remnnber  the  amount 
of  any  of  them  but  the  $900  note.  They 
were  small,  and  were  not  secured  by  any- 
thing. I  paid  him  once  In  a  while.  I  have 
been  doing  busInoH  with  blm  pretty  modi 
for  thirty  years,  and  I  never  asked  lilm  for 
a  dollar,  that  I  didn't  get  It  Q.  Did  yon 
get  any  money  from  him?  A.  He  gave  me 
bis  note  for  $500,  and  X  was  to  bny  stock 
with  it  Just  when  I  wanted  to.  Q.  You 
didn't  buy  stock  with  the  note,  did  you?  A. 
I  Just  gave  tickets  to  the  men  on  him,  and 
he  paid  them.  Q.  What  did  you  do  with 
the  note?  A.  I  gave  it  back  to  him  when 
the  stock  was  bought  Q.  How  long  was 
that?  A.  A  year  or  so.  Well,  whenever  I 
wanted  It,  be  gave  it  to  me.  Q.  How  did 
you  happen  to  give  him  a  mortgage  for 
$2,800,  when  yon  only  owed  him  $2,800?  A. 
I  wanted  money  to  woi^  on.  The  note  was 
on  demand,  and  ^enever  I  wanted  It  he 
would  give  the  money  to  me.  I  have  no 
idea  how  long  I  kept  the  note."  Cross-ex- 
amination: "Q.  Finally  you  owed  him  sev- 
eral small  notes,  and  one  note  for  nine  hun- 
dred dollars,  with  interest  on  it  and  all  these 
notes  together  amounted  to  $2,300?  A.  Tes. 
sir:  that's  my  recollection.  Q.  At  the  time 
you  gave  him  this  mortgage?  A.  Tes,  dr. 
Q.  This  mortgage  was  to  cover  a  $900  note, 
with  Interest  on  It  and  several  small  notes, 
and  the  Interest  on  them,  that  were  unse- 
cured, and  also  to  cover  $500  that  you  wanted 
to  use.  That's  your  recollection?  A.  Yes, 
sir.   Q.  At  that  time  he  did  not  pay  yon 
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five  hnndred  dollan  at  sll.  but  gare  yon  tbls 
note?  A.  Yea,  sir.  Q.  ThAt  made  up  the 
consideration  for  this  mortgage?  A.  Yes, 
sir." 

H.  H.  Oaltey,  In  his  deposition,  testified  \ 
Tsith  reference  to  his  dealings  with  the  Hens-  i 
leys— that  be  had  always  checked  on  the  ; 
Farmen:  Bank  at  Batler,  Mo.,  whenever  he  | 
drew  any  checks  at  all— saylDg:   "Yea;  since  ; 
I  became  Interested  in  the  Farmers'  Bank,  I 
bellere  I  am  safe  in  saying  that  I  never  got 
any  stock— never  checked  any  for  Hensleys— 
In  any  other  bank  than  the  Farmers'  Bank." 
With  reference  to  the  taking  of  the  deed  of 
trast  In  dispute,  he  testified  that  he  knew 
the  same  was  subject  to  a  prior  deed  of  trust 
for  $500,  and  was  taken  on  land  that  he 
knew  the  defendant  Hensley  and  his  wife 
had  lived  upon  for  a  great  number  of  years, 
there  being  120  acres  of  it,  and  that  the  land 
was  then  worth.  In  his  judgment,  $33  per  , 
acre;  the  wife  of  John  T.  Hensley  not  Join- 
ing him  in  the  trust  deed.   "Q.  You  knew 
that  during  all  these  years  Mr.  Hensley  was  \ 
in  strained  clrcumstancea?    A.  No,  sir,  I  ' 
didn't;  but  then  I  knew  that,  since  he  was  | 
tardy  In  paying  me,  he  must  be  using  bis  ! 
money  for  sometblng  else,  or  was  hard  up.  i 
Q.  Yon  knew  that  before  yon  took  this  mort-  1 
gage?  A.  No,  sir;  not  SNloua  circumstances,  j 
Q.  Did  you  think  be  was  prompt  and  straight  I 
at  the  time?  A.  I  tbou^t  he  was  all  right;  ! 
yes,  air.  I  nnderstood  that  he  had  several  ' 
pieces  of  land,  and  was  getting  rent  from  ; 
them.   Q.  What  pieces  of  land  did  you  un- 
derstand  blm  to  own?  A.  The  120  acres  that  . 
was  called  the  'Forsythe  Place,'  if  I  am  not  i 
mistaken.   I  bad  nine  hundred  or  a  thousand  [ 
dollars  against  It.    It  was  worth  thirty  dot-  , 
lars  an  acre.   He  also  bad  some  other  land  I 
over  there.   That  Is,  I  understood  that,  but 
didn't  look  np  the  records  to  see.   I  always  \ 
foond  Mr.  Hensley  straight  with  me.  and  I 
believed  he  owned  what  be  said  he  did.  I 
always  found  tiiat  when  I  insisted  on  any 
money  I  got  it— he  and  Gole  both.   Q.  What 
was  the  place  over  tbte  way— the  other 
place?  A.  Joe  Hensley*!  place.   Q.  Did  yon 
know  what  he  was  going  to  do  with  the  nine 
hnndred  dollars?  A.  Tea;  be  wanted  to  set- 
tle something  or  other.  I  think  It  was  with 
regard  to  Joe's  plac&  He  wanted  me  to  take 
a  deed  of  trust  on  that  laud.   I  knew  Jotfs 
circumstances  were  not  the  best,  and  I  didn't 
want  to  taave  anything  to  do  witii  It.  Q. 
What  vraa  the  Forsythe  place,  you  spoke  of. 
how  much  was  there  of  it?  A.  120  acres,  I 
think.  Q.  Yon  stlil  have  tliat  mortgage?  A. 
Ko  sir.   •   •  •  Q,  Was  this  a  first  mort- 
gage? A.  No,  sir;  a  second  mortgage.  Q. 
What  was  there  on  It?  A.  Fifteen  hnndred 
dollars,  is  my  recollection.  There  vras  120 
acres  of  that.  That  Is  my  recollection.  I  am 
not   positive.    Mr.    Downey   knows.  He 
bought  It  from  Mr.  Hensley.   Q.  Then  yon 
carried  that  along  to  what  time?  A.  Why, 
It  was  two  or  tbree—  It  was  put  on  that 
land  in  1888,  some  time,  and  taken  off.  I 


received  the  money  some  time  Just  shortly 
previous  to  or  about  the  time  I  took  this 
mortgage  on  Mr.  Hensley's  home  place.  I 
think  it  was  the  selfsame  money  that  I  got 
off  Mr.  Downey's  place  that  went  back  on 
Mr.  Hensley's  place.  X  had  a  namber  of 
notes  against  Mr.  Hensley  previous  to  that 
time.  Q.  Old  notes?  A.  Yes,  sir;  some  had 
run  until  the  interest  had  doubled  the  amount 
of  the  note.  One  was  running  thirteen  years, 
with  not  a  credit  on  it.  Q.  Notwithstanding, 
yon  regarded  blm  In  good  clrcnmstauces?  A. 
I  thought  he  was  perfectly  safe  until  I  want- 
ed myself  secured.  Q.  How  many  of  these 
notes  did  you  have?  A.  Maybe  half  a  dozen. 
Q.  What  did  the  tbirteen-year  note  amount 
to?  A.  It  started  at  one  hundred  dollars. 
Q.  Not  a  credit  on  It?  A.  No,  sir;  not  at  all. 
Some  bad  credits  on  them,  but  I  do  not  re- 
member the  amounts.  Tbls  |900  note  bad 
f  110  interest  on  It  due  at  the  time  I  took  the 
mortgage  on  Mr.  H«isley's-  place.  I  gave 
him  these  notes  at  different  times,  and  some 
money,  not  much  at  a  time,  and  altogether 
it  amounted  to  $230,  and  I  gave  blm  a  note 
payable  on  demand.  That  I  took  up  about  a 
month  or  six  weeks  after  It  was  given.  Q. 
To  whom  did  Mr.  Hensley  sell  bis  Forsythe 
place?  A.  To  Mr.  W.  A.  Downey.  Q.  What 
did  hp  sell  It  for?  A.  It  seems  to  me  it  was 
thirty  dollars,  but  I  won't  he  sure.  Q.  Did 
he  sell  It  before  or  after  he  gave  you  tbls 
deed  of  trust  in  dispute?  A.  Before.  Q. 
How  long?  A.  I  can't  say.  I  think  the  two 
transactions  were  close  together.  At  least, 
my  money  came  ctose  tbere.  I  can't  say.  I 
never  cbarge  my  memory  with  anything.  I 
generally  keep  an  account  of  my  dealings  In 
a  book.  I  have  a  vwy  poor  memory,  and 
have  had  for  several  years."  Gall^  further 
testified  that  be.bad  lived  within  three  miles 
of  Hensl^  all  tbls  time,  and  saw  bim  on  an 
average  of  two  or  three  times  a  week,  and  had 
sustained  very  Intimate  business  relations 
with  him  all  this  while.  With  regard  to  the 
payments  made  on  the  $2,800  note,  be  testi- 
fied that  the  payment  was  In  **cash,  tlie  pro- 
ceeds of  the  sale  of  some  stock." 

The  plaintiff  introduced  in  evidence  certain 
deeds  of  conveyance,  by  which  It  vras  shown 
tiiat  of  the  160  acres  of  land  which  fte  de- 
fendant H.  M.  Oall^  referred  to  in  his  depo- 
sition as  being  land  wbtcb  the  def«idant 
John  T.  Hensl^  had  purchased  from  his 
brother  Joe,  80  acres  only  was  conveyed  to 
defendant  John  Hensley  by  Joe  Hensley. 
which  was  th^npon  by  defendant  Hensley 
conveyed  to  bis  son-in-law  Thos.  A.  Wright, 
the  consideration  for  which,  as  testified  by 
defendant  Hensley  in  his  deposition,  was  a 
note  for  IT20  given  by  Wright  to  blm.  and 
which  he  afterwards  sold  to  Rush,  and  the 
fact  that  Wright  "shouldered  the  Eastern 
loan"  on  this  land.  In  this  same  deposition, 
Hensley  testified  that,  as  stated,  be  himself 
bad  been  paying,  and  was  then  stlU  paying, 
the  interest  on  tbls  loan.  The  other  80  acres 
of  this  160  acres  of  land  was  conveyed  by 
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Joe  Henaley  to  Charles  H.  Heneley,  a  nepbew 
of  defMidant  John  HeoBley,  for  an  expressed 
consideration  of  fl,200;  said  Hensley  assum- 
ing the  mortgage  debts  against  said  real  es- 
tate. The  defendant  John  Uensley,  when  his 
deposition  was  taken,  testified  that  he  him- 
self sold  this  land  to  Dave  Bean,  and  re- 
celTCd  the  purchase  price  therefor,  while  the 
records  introduced  in  evidence  show  that  this 
nephew  of  defendant  Henley  made  to  Dave 
Bean  his  hond  for  title  to  this  land,  and  after- 
wards conveyed  It  to  the  wife  of  David  Bean 
for  the  expressed  consideratlou  of  ¥2,240,  sub- 
ject to  the  deed  of  trust  for  $1,200.  -These 
several  conveyances  were  made  along  from 
1890  to  1805.  In  1807  the  defendant  John 
Hensley  and  his  wife  conveyed  their  home 
place,  of  120  acres,  to  W.  D.  Orear  for  the 
alleged  consideration  of  f3,600,  a  portion  of 
which  consisted  in  the  assumption  of  incum- 
brances, stated  to  be  ¥S,300,  by  the  grantee, 
who  thereiipon  In  turn  conveyed  this  land 
back  to  the  wife  of  defendant  Hensley,  but 
which  deed  was  not  recorded  until  after  the 
death  of  W.  D.  Orear.  The  evidence  showed 
that  Mr.  Orear  was  an  old  man,  without 
occi^iation,  possessing  a  little  home  In  the 
village  of  Virginia  worth  not  exceeding  $400 
or  ^00,  the  whole  of  his  remaining  estate 
not  being  worth  exceeding  $700;  that  he 
continued  to  live  on  his  village  place,  and  in 
fact  did  not  pay  for  the  equity  which  was 
conveyed  to  hlra  by  his  son-in-law,  never  took 
possession  of  the  land,  and  never  received 
any  rent  therefor,  and  nev<r  had  any  agree- 
ment as  to  the  receipt  of  the  rent.  The  other 
evidence  in  the  case  flowed  that  John  Hens- 
ley was  at  the  time  of  these  conveyances, 
and  long  inlor  thereto,  Insolvent;  doing  busi- 
ness, as  stated.  In  the  name  of  H.  M.  Galley, 
tbe  defendant.  It  was  shown  by  the  deed  of 
conveyance  made  to  W.  A.  Downey  by  the 
defendant  Hensley  In  October,  1891,  of  the 
Forsythe  land,  on  which  this  $000  mortgage 
from  Hensley  to  Galley  was  made,  that  it 
waa  conveyed  to  Downey  subject  to  incum- 
brance, and  that  instead  of  Hensley  owing 
Galley  this  $900  on  the  4th  day  of  May,  1802, 
the  date  when  the  deed  of  trust  for  $2,800 
from  Hendey  to  Galley  is  alleged  to  have 
been  made,  although  it  was  not  recorded  un- 
til September  8d  thereafter,  this  $900,  with 
interest,  was  paid  off  by  a  draft  given  by 
W.  A.  Downey  to  defendant  H.  M.  Gailey, 
and  the  note  assigned  by  Gailey  to  Downey, 
and  by  Downey,  as  assignee,  released  on  the 
margin  of  the  record  of  the  deed  of  trust  on 
the  9th  day  of  March,  1802.  With  respect  to 
this  $900,  Oalley  testified:  "In  the  spring  of 
18912  Mr.  Henaley  wanted  to  know  If  I  had 
in  tile  meantime  let  Mr.  Hensley  have  $900 
that  I  took  a  deed  of  tnist  on  what  we  call- 
ed the  'Forsythe  Place'— the  place  Mr.  Dow- 
ney afterwards  Iwught.  That  was  in  1888 
or  iSSO.  I  am  not  sure  now  which,  but  thp 
records  will  show.  And  Sir.  Downey  bought 
that,  and  he  assumed  It  in  the  payment  of 
the  tand." 


Plaintiff  also  oIEered  is  «Tlidence  tax  list 
made  out  by  H.  M.  Qalley,  and  sworn  to  by 
him,  for  the  years  1894,  160S,  1806,  1897. 
1898,  and  1809.  From  these  It  appears  that 
on  the  1st  day  of  June,  1894,  Galley,  on  faia 
oath,  returned  for  taxation  under  the  head 
of  '"solvent  notes  secured  by  mortgage  or 
deed  of  trust,"  nothing;  for  the  year  1803, 
notliing;  for  tbe  year  1806,  $000;  for  tbe 
year  1697,  nothing;  ftx  tbe  year  1S9S,  $000; 
and  for  the  year  1609,  after  tMs  suit  bad 
been  brought  against  hUo,  $2,700.  The  evi- 
dence showed  that  the  debt  due  tbe  Bates 
County  Bank,  under  which  tbe  real  estate 
in  question  was  sold,  was  contracted  by  de- 
fendant Hensley  in  January,  1686,  and  that 
title  to  80  acres  of  the  real  estate  in  qnestion 
bad  been  acquired  by  him  prior  to  that  time, 
and  occupied  by  him  as  a  bcHaestead,  and 
that  title  to  tbe  remaining  40  acres  waa  ac- 
quired by  him  In  1888,  about  2^  years  after 
the  debt  was  contract-ed. 

Upon  the  part  of  the  defoidants  tbe  evi- 
dence showed  that  H.  M.  Galley  was  a  man 
of  considerable  property,  living  In  tbe  west- 
ern portion  of  Bates  county.  Mo.;  that  he 
had  formerly  been  a  farmer;  that,  wb^  the 
little  town  of  Amoret  was  laid  oi^,  he  mov- 
ed to  Amoret;  that.  In  addition  to  his  Carm- 
ing,  he  loaned  considerable  money  of  his  own; 
that  he  had  loaned  money  to  defendant  Hens- 
ley for  a  number  of  years  prior  to  tbe  giving 
of  this  deed  of  trust;  that  defendant  Henaley 
was  a  farmer  living  In  the  western  portion 
of  Bates  county.  Mo.;  that  he  and  his  brother 
Cole  Hensley  were  engaged  in  the  purchaae 
and  shipment  of  stodc  tiom  Bates  county  to 
Kansas  City,  Mo. ;  that  John  T.  Henaley  t>ar- 
powed  money  from  H.  M.  Gailey;  and  that 
Cole  Hensley  borrowed  from  the  Bates  Ooon- 
ty  Bank.  It  tended  to  show  that  John  T. 
Hensley  had  been  in  fair  clrc«m«tances,  finan- 
cla^y,  up  to  1896  or  11607;  that  on  March  9, 
1892,  he  took  from  Mr.  W.  A.  Downey  a  trust 
deed  on  land  be  bad  sold  to  him  for  $494.15: 
that  this  left  him  80  acres,  -whleb  be  aoid  to 
T.  A.  Wright  in  ISBS,  out  of  which  he  realized 
$729;  that  be  handled  Jee  Heusley's  land, 
which  be  sold  tar  $2,240,  the  equity  being 
$1,040  (this  was  In  March.  1896):  that  in 
1866  he  signed  a  note  with  one  Short,  pay- 
abte  to  the  Bates  County  Bank;  that  this 
note  was  carried  along  by  Short  until  Short's 
death;  that,  after  Short's  death,  Henaley  paid 
tiie  Interest  on  the  note  for  nearly  11  years, 
and  until  1897;  that  In  1897  the  bank  brou^t 
suit  on  the  note,  and  recovered  Judgment 
against  Hensley;  that  Hensley  made  several 
payments  on  the  $2,800  note,  bat  did  not 
keep  it  reduced  to  the  original  amount;  that, 
when  pressed  by  Mr.  Galley  for  a  payment 
sufficient  to  reduce  It  to  its  original  amount, 
he  informed  Gailey  that  be  could  not  make 
such  a  payment;  that  thereupon  Gailey  Insti- 
tuted foreclosure  proceedings;  that  about 
tbe  same  time  the  Bates  County  Bank  com- 
menced this  action  to  set  aside  the  deed  of 
trust,  claiming  that  It  was  fraudulent;  ttiat 
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tbe  eonslderatloD  tor  the  f 2,800  note  consisted 
In  Bereral  old  notes  which  Henaley  had  glTen 
to  Qailey  at  different  ttraes  previous  to  the 
e:secutlon  of  the  deed  of  trnBt,  and  which  at 
that  time  amoDnted  to  f 1,300,  also  about  $1,- 
000  In  money,  and  a  duebiU  tor  $500,  which 
Galley  gave  to  Hensley,  and  which  he  paid 
oft  In  about  ZO  days  after  the  giving  of  the 
deed  of  trust  The  evidence  further  tended 
to  show  that,  prior  to  the  time  when  this  deed 
of  trust  was  given,  Galley  had  loaned  Hensley 
9900;  at  that  time  Galley  took  as  security  a 
deed  of  trust  on  some  land  which  was  after- 
wards Bold  to  the  witness  Downey;  that  j 
when  Downey  bought  this  land  be  assumed  | 
the  payment  of  the  $900;  that  in  March,  be-  j 
fore  this  $2,800  loan  was  made,  Downey  paid 
off  the  $900,  which,  with  tnterest,  amounted 
to  $1,000;  that  Hensley  applied  to  Galley  for 
this  money,  and  that  It  was  reloaned  to  Hens- 
ley, and  became  a  part  of  the  $2,800,  consider- 
ation for  the  deed  of  trust  In  question;  that 
the  consideration  therefor  consisted  of  $1,- 
300.  old  notes,  $1,000  paid  by  Downey  and  re-  ; 
loaned  to  Hensley,  and  $500  duebill  given  by 
Galley  to  Hensley,  and  taken  up  80  days 
later.  In  this  esse  the  court  found  for  de- 
fendants. 

Under  the  evidence,  the  court  found  In  the 
case  of  the  bank  against  Hensley  and  wife 
that  tbe  conveyances  from  Hensley  and  wife 
to  Orear  and  from  Orear  and  wife  to  Mrs. 
Hensley  were  fraudulent,  and  set  tbe  same 
aside,  as  to  tbe  40  acres  of  the  real  estate 
which  was  conveyed  to  Hensley  after  the 
debt  In  question  bad  been  contracted;  but 
as  to  the  other  80  acres,  -which  the  court  i 
found  to  be  of  the  value  of  $2,400,  the  court  | 
refused  to  set  the  same  aside.    In  the  case  | 
of  tbe  bank  against  Galley  et  al.,  the  finding  | 
of  the  court  was  for  the  defendants.   The  ; 
plaintiff  in  each  of  the  eases  filed  its  motion  ; 
for  a  new  trial.   These  motions  were  over- 
ruled, and  an  appeal  regularly  taken  to  this 
court. 

It  Is  claimed  by  plalnttff  that  tbe  fraudu- 
lent Intent  of  tbe  defendant  Hensley  to  dis- 
pose of  his  property  In  'Such  a  way  as  to  place 
It  beyond  the  reach  of  his  creditors—especial-  1 
ly  the  plaintiff— Is  established  beyond  any  i 
question  by  tbe  evidence  in  this  case.    And  , 
It  Is  argued  that  this  contention  finds  sup-  ! 
port  in  tbe  fact  that  the  finding  and  Judg-  I 
ment  of  the  court  in  the  case  of  the  bank  j 
against  Hensley  and  wife,  which  has  not 
been  appealed  from  by  defendants,  are  bas- 
ed upon  tbe  fact  of  a  fraudulent  conveyance 
of  the  laud  In  controversy  by  defendant  to 
\V.  D.  Orear,  and  by  him  back  to  the  defend- 
ant M.  B.  Hensley,  the  wife  of  John  T.  Hens- 
ley, who  was  the  owner  of  the  real  estate  In 
question.   But  it  is  conceded  by  plaintiff  that 
this  conveyance  was  declared  by  the  court  to 
be  fraudulent,  and  set  aside  for  that  reason, 
only  as  to  a  portion  of  the  real  estate  In  con- 
troversy; the  court  concluding  that  as  to  the 
80  acres  of  land  the  defendant  had  a  home- 
stead Eii^t,  wbieli,  wtth  the  IncumbraneeB 


fonnd  by  the  court  to  be  vaM,  did  not  exceed 
the  value  of  the  80  acres,  as  to  which  tbe 
finding  of  the  court  was  against  the  plaintiff 
in  the  suit  of  the  bank  against  Hendey. 

The  record  discloses  that  the  debt  of  tbe 
plaintiff  which  is  the  basis  of  these  suits  was 
contracted  January  26,  1880,  and  that  from 
that  time  Hensley  was  owing  to  the  defend- 
ant Galley  debts  that  were  unsecured  which 
amounted  In  May,  1802,  to  about  $1,300,  some 
of  which  were  25  years  old,  and,  among  oth- 
ers, one  note  which  was  at  that  time  18 
years  old,  upon  which  there  bad  never  t>een 
made  a  payment.  Tbe  evidence  shows  that 
there  were  Incumbrances  amounting  to  $1,400 
against  the  Porsythe  place,  containing  120 
acres,  which  Hensley  owed,  and  the  160  acres 
known  as  the  "Joe  Hensley  Place"  was  in- 
cumbered for  about  $2,500.  One  half  of  this 
place  was  conveyed  to  the  defendant  John 
Hensley,  who  thereafter  conveyed  the  same 
to  his  soD-ln-law  l^omas  Wright,  and  the 
other  half  was  conveyed  to  Charles  H.  Hens- 
ley, a  nephew,  which  was  sold  by  defendant 
Hensley  for  $700,  for  his  own  benefit,  sub- 
ject to  a  mortgage  for  $1,200,  and  the  con- 
veyance made  by  his  nephew  Ciiarles  H. 
Hensley  to  Mrs.  LIda  W.  Bean  therefor.  The 
conveyance  by  defendant  Hensley  to  his  son- 
in-law  Thomas  Wright  was  upon  tbe  consid- 
eration that  Wright  was  to  assume  tbe  pay- 
ment of  Incumbrance  against  It,  and  to  exe- 
oute  to  defeudant  Hensley  bis  note  for  $720, 
which  he  did.  Notwithstanding  that,  by  the 
terms  of  this  transaction,  Wright  assumed  tbe 
payment  of  the  incumbrances  on  this  land, 
Hensley  continued  to  pay  the  Interest  on  the 
Incumbrance  as  It  became  due.  This  fact 
seems  to  us  to  be  inconsistent  with  fair  deal- 
ing upon  the  port  of  defendant  Hensley,  and 
clearly  indicated  a  purpose  upon  his  part  to 
cover  up  and  place  beyond  the  reach  of  bis 
creditors,  and  especially  the  plaintiff,  bis  prop- 
erty. But  this  is  not  all.  At  once  upon  the 
instltntion  of  the  suit  for  tbe  purpose  of  tiav- 
ing  declared  frandnlent  and  void  against 
creditors,  and  especially  this  plaintiff,  the 
deed  of  trust  liy  Hensley  and  wife  of  date 
May  4,  1892,  to  Brown,  trustee,  for  the  use 
and  benefit  of  defendant  Galley,  they  at  once 
proceeded  to  sell  tbe  land  therein  described  at 
public  sale,  but,  at  the  Instance  of  plaintiff, 
were  enjoined  from  proceeding  therewith. 
Brown,  the  trustee,  was  requested  by  Galley 
to  push  tbe  matter  as  fast  as  he  could,  and 
have  the  sale  at  the  earliest  day  possible.  It 
seems  that  the  depositlona  of  Hensley  and 
Galley  were  taken  before  the  trial  of  this 
case.  Hensley  then  testified  that  at  the  time 
the  note  and  deed  of  trust  were  executed  he 
was  owing  the  defendant  Galley  old  notes, 
one  of  which  was  at  least  25  years  old,  which 
were  unsecured,  and  which  amounted  to 
about  $1,300,  and  In  addition  to  that  be  was 
owing  him  $900,  with  interest,  which  amount- 
ed to  $110,  that  was  secured  by  a  deed  of 
trust  on  120  acres  of  land,  known  as  the 
"Forsytbe  Place,"  wfalcb  was  afterwardSfMld 
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hy  him  to  W.  A.  Downey,  and  that  tiioBC 
debts  whJcb  be  then  owed  the  defendant. 
Galley,  amonnting  to  $2,300,  togetho:  wltb 
9900  for  whlcb  Mr.  Galley  gave  him  bis  due- 
bill,  made  the  $2,800,  the  amount  of  the  note 
secured  by  this  deed  of  trnst  wblch  he  gave 
to  Galley;  that  he  got  no  money  at  the  time 
the .  deed  of  truBt  was  ^ven,  but  that  Mr. 
Galley  gave  him  a  duebUl  for  $600,  the  un- 
dmtandlng  being  that  he  should  buy  some 
yonng  stock,  and  give  orders  therefor  upon 
Mr.  Galley,  who  would  pay  the  parties,  and 
the  amountB  were  credited  upon  the  dueblll 
until  the  same,  as  testified  by  Hensley,  was 
taken  up,  a  year  or  two  after  It  Aad  been 
giren.  Galley  testlfled  tliat,  at  or  about  the 
time  the  deed  of  trust  was  given,  he  may  have 
paid  Mr.  Hensley  some  small  sum  of  money; 
that  Mr.  Hensley  wanted  $500  with  which  to 
buy  some  young  stock,  and,  as  he  could  not 
spare'  the  money  at  the  time,  he  gave  Mr. 
Hensley  his  dueblll  for  $600,  which,  together 
with  the  unsecured  notes  which  he  held  at 
the  time,  and  the  $1,000  due  on  the  note  se- 
cured on  the  Forsytbe  place,  then  amounted 
to  $2,800;  that,  he  took  Hemiley's  note  fw ' 
$2,800,  payable  five  years  tho^fter,  giving, 
as  stated,  his  dueblll  f<nr  $600  to  Bensley, 
on  wbldi  be  paid  Hensley  some  mraey,  and 
paid  orders  that  Hensley  gave  upon  him  for 
the  balance. 

At  the  trial  the  plalntUI  Introduced  In  evi- 
dence the  deed  from  Hensley  to  Downey  to 
the  real  estate  covered  by  the  $800  mortgage 
to  Galley,  which  showed  that  In  Oetoba, 
1881,  more  than  six  months  before  the  date 
of  the  deed  of  trost  lo  question,  Downey 
purchased  tills  real  estate,  and  assumed  the 
payment  of  the  note  to  Galley.  The  deed 
of  trnst  securing  this  $900,  made  In  1899, 
with  the  marginal  Indorsements  thereon,  was 
also  Introduced  In  evidence  by  plalnttft,  and 
showed  that  on  the  9th  ot  March,  1892, 
about  two  months  before  the  date  of  tbis 
last  deed  of  trust,  this  $900  deed  of  trust 
was  released  of  rennd  by  W.  A.  Downey, 
assignee.  The  plaintiff  read  in  evidence  the 
assessment  lists  that  were  made  and  sworn 
to  by  the  defendant  Galley  from  the  year 
1894  up  to  and  Including  1898;  those  prior 
to  1894  having,  under  the  law,  been  destroy- 
ed. In  these  lists,  with  the  exception  of  the 
yearfl  of  1896, 1898,  and  1899.  he  returned,  un- 
der oath,  that  he  had  no  solvent  notes  secured 
by  mortgage  or  deed  of  trust;  and  for  the 
year  1896  he  returned  $600  under  that  head; 
and  1898,  $960;  but  in  the  year  1899,  after 
this  snft  was  brought,  he  returned  of  such 
notes  the  sum  of  $2,700. 

The  evidence  shows  that  for  years  prior 
to  the  time  this  deed  of  trust  was  taken,  up 
to  the  time  of  the  trial,  the  defendant  Gall- 
ey, who  testified  that  for  30  years  he  had 
been  on  very  Intimate  relations  with  defend- 
ant John  Heualey,  and  had  seen  him  gen- 
erally on  an  average  of  two  or  three  times 
a  week,  had  been  shipping  stock  bought  by 
the  Hensleys,  but  paid  for  by  himself.  In  bis 


own  name;  the  method  of  doing  business 
being  that  the  Henal^s  would  go  around 
and  make  contracts  for  the  purchase  of 
stock,  wbldi  would  be  brou^t  into  Amoret, 
where  the}  were  loaded  on  the  train,  paid 
for  by  the  defendant  Galley,  and  shipped  as 
his  stock.  The  remittances  were  made  to 
him  by  the  Bank  of  Commoce  at  Kansas 
City  through  his  bank— the  Farmers'  Bank 
of  Butler,  Mo. 

The  facts  thus  disclosed  conclusively  show 
(Indeed,  Galley  and  Hensley  so  testified)  that 
Hensley  was  not  indebted  to  Galley  at  the 
time  of  the  execntlon  of  the  deed  of  trust 
In  question  exceeding  the  sum  of  $2,300,  at 
most,  while  it  puiports  to  be  executed  to 
secure  the  paymeut  of  a  note  for  $2,800  (be- 
ing $500  in  excess  of  the  amount  ot  the  in- 
debtedness of  Hensley  to  Galley  at  the  time), 
and  was  to  that  extent  fraudulent  as  to  the 
creditors,  and,  under  repeated  ruliugs  of  tlds 
court,  vitiates  the  entire  mortgage.  State  ex 
rel.  V.  Hope,  102  Mo.  410,  14  S.  W.  985;  Be- 
hind V.  Ross,  120  Mo.  208,  25  8.  W.  624; 
Barton  v.  SlfUngton,  128  Mo.  164,  80  S.  W. 
514;  Imhoff  V.  McArthur,  146  Mo.  371.  4S 
S.  W.  456.  It  la  true  that  Galley  undertakes 
to  explain  this  discrepancy  by  testifying  that 
he  gave  to  Hensley  bis  duebill  for  ^00  at 
the  time,  which  was  taken  up  In  80  days. 
But  ttkis  did  not  relieve  the  transaction  ot 
Its  fraudulent  feature  with  whlefa  It  became 
inoculated  at  the  time.  It  Is  well  settled 
that.  In  case  of  the  .conveyance  of  laud  with 
a  fraudident  design  on  the  part  of  tbe  debt- 
or, a  creditor  receiving  the  same  In  security 
for  a  bona  fide  Indebtedness,  tbe  creditor 
win  not  be  affected,  although  he  la  aware 
that  the  transaction  itself  binders  or  delays 
other  creditors  In  fte  colleetlon  ct  their  de- 
mands against  the  fraudulent  grantw,  and 
that  such  was  the  purpose  of  tbe  debtor, 
provided  the  creditor  does  not  further  par^ 
tlcipate  in  such  purpose  than  taking  secu- 
rity for  bis  debt  But  upon  tbe  other  hand, 
if  any  part  of  the  debt  secured  by  the  con- 
veyance Is  not  bona  fide,  or  does  not  exist 
at  tbe  time  of  the  conveyance,  or  Ibe  con- 
veyance is  made  by  the  debtor  for  tbe  pur- 
pose of  hindering,  delaying,  and  defrauding 
bis  creditors  In  the  enforcement  of  th^ 
claims,  and  the  creditor  thus  preferred  either 
knew  of  or  participated  in  tbe  purpose  of 
the  debtor  when  the  transaction  was  con- 
summated, it  will  be  held  to  be  fraudulent 
as  to  other  creditors.  Now.  It  Is  p^ectly 
clear  from  the  evidence  that  Hensley  con- 
veyed the  land  In  question  to  Brown,  trustee 
for  Galley,  for  the  purpose  of  defrauding  his 
creditors,  and  espedally  the  plahitfff;  and  it 
Is  equally  clear  that  Galley  knew  of  bis 
fraudulent  purpose,  and  participated  in  It 
This  is  evidenced  not  only  by  his  taking  a 
deed  of  trust  for  at  least  $600  more  than 
Hensley  owed  him,  but  his  knowledge  of 
Hen8ley*8  Insolvency,  and  his  anxiety  to 
have  the  land  sold  by  the  trustee  In  the  deed 
of  trust  as  soon  as  it  could_iioB8ibly  he  done. 
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After  plaintiff  bad  sued  Henaley  on  the  note 
which  It  held  against  tiiem.  It  is  inconceiv- 
able tlut  Galley  did  not  know  of  Henaley's 
iDBolvency  and  bis  straightened  dicnmstan- 
cea  at  llie  time  of,  and  for  many  years  be- 
fore, tbe  execution  of  the  deed  of  trost,  for 
be  was  In  the  bablt  of  loaning  him  stuns  of 
money,  some  of  which  ran  for  13  to  25  years 
wltbont  tbe  interest  being  paid  upon  them. 
Wonld  not  socb  drcnmstances  of  themaelves 
satisfy  any  money  lender  that  bis  customer 
was  InscdTent,  m  at  least  not  iffompt  in 
meeting  his  obligations?  It  Is  Idle  to  say 
that  Galley  did  not  know  of  Hensley's  Insol- 
vency at  the  time  of  tbe  execution  of  fbe 
deed  of  trust  In  question,  and  of  bis  intent 
to  defraud,  hinder,  and  delay  his  creditors 
In  BO  doing,  and  that  Galley  was  not  a  party 
to,  and  did  not  participate  In,  bis  fraudulent 
purpose.  From  these  considerations,  it  must 
logically  follow  tiiat,  in  the  case  of  Batea 
County  Bank  against  J.  T.  Hensley  and  M. 
B.  Hensley,  the  deeds  from  Hensley  and 
wife  to  Orear,  and  from  Orear  back  to  Mm. 
Hensley,  are  fraudul^t  and  void  as  to  the 
plaintiff,  as  to  that  part  of  said  80-ftcre  tract 
in  section  14  described  In  tbe  petition  In 
that  case  which  may  be  found  to  be  In  ex- 
cess of  the  homestead  exranption  right.  We 
therefore  reverse  both  Judgments,  and  re- 
mand tbe  causes,  that  they  may  be  proceed- 
ed with  in  accordance  with  tbe  views  bereln 
apressed.  All  concur. 


COLBERN  T.  YANTIS  et  aL» 

(Supreme  Court  of  Missoarl,  Division  No.  1. 

Mty  27,  1903.) 

SJBCTMBNT  —  RESTITUTION  —  SALE  UNDER 
PARAMOUNT  DBBD  OP  TRUST— PURCHASHR 
NOT  PARTY  —  DISCHARQH  OP  RBCBIVBR  — 
WAIVER  OP  IUL.KGALITT— APPOINTMENT  OP 
RBCBIVBR— PROPRIBTT  —  PATHSNTS  UNDBB 
JUD0HENT-REVBR8AI<-RBFATIIBNT  —  BUH- 
MARY  RBMHDY. 

1.  The  appointment  of  a  receiver  in  ejectment 
on  plaintirs  showing  tihat  there  is  a  deed  of 
tmst  OD  the  property  on  which  luterest  is  un- 

fiaid,  that  tbe  taxes  are  delinquent,  and  that 
he  holder  of  the  trnat  deed  is  threatening  to 
foreclose,  is  erroneoas. 

2.  Where  a  receiver  appointed  in  ejectment 
sells  tbe  property  in  his  character  of  trustee  in 
a  deed  of  trust,  and  the  purchaser  is  not  a  party 
to  the  ejectment  suit,  restitution  of  the  prop- 
erty to  defendant  on  his  securing  a  reversal  of 
plaintiff's  judgment  cannot  be  ordered. 

3.  Where  a  receiver  appointed  in  ejectment 
Klls  the  property  in  hts  character  as  trustee  in 
a  deed  of  trust  which  is  paramount  to  the  title 
of  either  of  the  parties,  restitution  to  defendant 
on  his  secaring  a  reversal  of  plaintiff's  judg- 
ment cannot  be  ordered. 

4.  Where  a  receiver  appointed  In  ejectment 
has  heen  discharged,  after  selling  the  property 
in  his  character  as  trustee  ia  a  deed  of  trust, 
without  presenting  the  deed  to  the  court  or  se- 
curing an  order  for  the  sale,  tbe  regularity  of 
his  act  cannot  be  determined  on  an  appeal  by 
defendant  from  the  refusal  of  a  writ  of  resti- 
tution after  a  reversal  of  plflintiffs  judgment, 
and  hence  restitution  cannot  be  ordered. 
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5.  Where  a  receiver  appointed  In  ejectment 
sells  tbe  property  In  bis  character  of  trustee  in 
a  deed  of  trust,  and  the  defendant  Is  presmt, 
and  abjects  to  the  sale  only  on  the  ground  that 
the  obiigatitUL  secured  by  the  deed  la  not  due, 
he  cannot  afterwards,  and  after  .securing  a  re- 
vereul  of  plaintifl's  judgment,  have  restitution 
on  the  ground  that  the  receiver  had  not  secured 
leave  of  court  for  the  sale. 

6.  Where,  In  ejectment,  a  receiver  Is  appoint- 
ed, sells  the  property,  and  gives  possession, 
defeudaot  is  not  liable  to  plaintiff  for  rents 
accruing  aubsequent  to  tbe  receiver's  posses- 
sion, and,  having  paid  such  rents  to  plaintiff  to 
avoid  execution,  ia  entitled  to  a  recovery  there- 
of on  securing  a  reversal  of  plaintiff's  judgmen^ 
which  Itself  did  not  assess  any  rents  to  be  paid 
after  the  receiver's  poasessioD. 

7.  Where  plaiutifl^  in  ejectment  secures  a 
judgment  by  virtue  of  which  receiver  pays  to 
him  the  proceeds  of  a  sale,  reiffeeenting  tbe 
equity  of  redemption  <n  the  land  in  suit,  the 
defendant,  on  secnriog  a  reversal  of  the  Judg- 
ment, is  entitled  to  a  recovery  thereof. 

8.  Where  a  judgment  plaintiff  in  ejectment 
by  threat  of  execution,  secures  the  payment  of 
money  on  the  Judgment,  and  also  the  proceeda 
of  a  sale,  representing  the  equity  of  redemption 
in  the  land  in  suit,  the  defendant,  on  securing 
a  reversal,  is  entitled  to  summary  restitution  In 
tbe  ejectment  action,  and  is  not  relegated  to  a 
separate  suit 

Appeal  from  Circuit  Court,  Cass  County; 
H.  C.  Tipimonds,  Special  Judge. 

Action  by  D.  M.  Colbem  against  S.  A.  Yan- 
tls  and  others.  From  a  judgment  refusing 
restitution  to  defendants  after  reversal  of 
plaintiff's  Judgment,  defendants  appeaL  Re- 
versed. 

R.  T.  Ralley,  Cbas.  W.  Skmn,  and  Chas.  H. 
Winston,  for  appellants.  WlUard  P.  Hall,  for 
respondent 

BiARSHALL,  J.  This  Is  an  action  of  eject- 
ment It  Is  tbe  second  appeal  In  the  case. 
Tbe  decision  on  former  appeal  Is  reported  In 
167  Mo.  562.  67  8.  W.  1100.  As  therein  stat- 
ed, the  conclosion  thm  reached  was  the  nec- 
essary and  logical  r»ult  of  tte  det^sion  in 
Watter  v.  Scofield,  167  Mo.  S37,  67  3.  W.  276. 
'nie  origin,  nature,  and  proceedings  In  tbe 
controvexsy  over  the  land  are  set  out  in  those 
two  cases,  which  must  be  read  in  connection 
with  this  case,  and  need  not  be  repeated  hare. 
It  is  only  necessary  to  set  out  In  this  opin- 
ion such  matters  as  did  not  then  apimar  to 
this  court  or  have  occurred  since  tbe  farmer 
decision. 

It  now  ai^Ktars  that  while  this  cause  was 
pendli^  In  the  drcolt  court,  and  before  any 
Judgment  bad  been  rendered  In  the  case,  and 
while  the  defendants  were  In  possession  of 
tbe  land,  tbe  plaintiff  showed  to  the  court 
tlutt  there  was  a  deed  of  trust  upon  tbe 
land  for  some  98,000,  whldi  was  superior  to 
the  title  of  either  of  tiie  parties  to  the  case 
and  to  that  of  those  under  whom  these  par- 
ties claim,  and  that  tbe  interest  on  said  deed 
of  trust  was  unpaid,  and  the  taxes  were  de- 
linquent aud  that  the  holder  of  the  ^ed  of 
trust  was  threatening  to  foredose  the  deed 
of  trust,  and  prayed  the  court  for  these  rea- 
sons to  appoint  a  receiver  to  take  possession 
of  the  property.   The  court  tbereuptm  on 
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October  10,  1895,  appointed  Frank  Huber  re- 
ceiver of  Bald  property,  ousted  the  defend- 
ants from  tbe  possession,  and  put  the  receiv- 
er in  possession.  Tbe  action  of  the  court  In 
so  appointing,  a  receiTer  npon  snch  a  show- 
ing was  cleariy  erroneons.  Pullls  v.  Pnills, 
157  Mo.,  loc.  clt  580,  57  S,  W.  1095.  Bnt 
such  error  la  immaterial  In  this  case  npon 
the  present  state  of  tlie  record,  ajid,  further- 
more, was  acquiesced  in  by  all  parties.  The 
receiver  took  possession  of  the  land,  and  also 
of  the  growing  cropss  and  sold  the  crops  for 
$145.  Thereafter,  on  the  4tb  of  February, 
1896,  tbe  circuit  conrt  entered  Judgment 
against  the  defendants  for  possession  and  for 
$40  per  month  rents  and-  proflts  from  the 
date  of  the  institntion  of  the  suit  until  the 
receiver  toolc  possession,  amounting  in  the 
aggr^te  to  $200.  From  this  Judgment  the 
defmdants  appealed,  giving  a  supersedeas 
bond.  Tbe  appeal  was  dismissed  on  April 
17,  189&,  and  a  writ  of  error  sued  out  on  tbe 
same  day.  Undnr  tbrealis  of  seizure  of  tbelr 
property  the  defendants  thereafter,  on  Sep- 
tember 14,  1899,  paid  to  the  plaintiff  the  sum 
of  $826  In  full  of  the  damages  and  monthly 
rents  and  profits  from  February  4,  1896,  to 
September  14,  1899,  and  also  paid  H3.25,  the 
costs  in  tbe  case.  It  will  be  observed  that 
the  defendants  had  been  ousted  from  tbe  pos- 
session by  tbe  court  and  the  receiver  put  Into 
possession  In  October,  1895,  and  It  does  not 
appear  why  the  defendants  paid  the  plain- 
tiff the  rents  and  proflts  from  February  4. 
1896,  to  September  14.  IflM,  but  Is  perfectly 
apparent  that  the  defendants  could  not  have 
been  held  liable  therefor,  for  they  were  not 
in  possession  of  the  pmmises  during  that 
time,  but  the  receiver,  who  was  appointed  on 
tbe  plaintiff's  motion,  was  In  possession  from 
September  21,  1895,  until  February  8,"  1897, 
and  other  persona  were  in  possession  under  a 
aup«4or  title,  tz>  wit,  the  foreclosure  of  the 
deed  of  trust,  from  February  8,  1897,  until 
Septunber  14,  1809,  and  that  they  or  those 
clalmli^  under  them  are  still  in  possession. 

It  further  appears  that  Frank  Huber,  who 
had  been  appointed  receiver  as  aforesaid, 
was  also  the  trustee  under  the  deed  of  tmst 
aforesaid.  The  note  secured  by  the  deed  of 
tmat  was  owned  by  John  Bachman,  who  re- 
sided In  Pennsylvania.  He  died  intestate  in 
1894,  and  on  May  30,  1895,  Frank  Huber  was 
appointed  tbe  administrator  of  his  estate  by 
the  probate  conrt  of  Cass  county.  Mo.  He 
had  no  estate  in  Missouri,  except  as  it  arose 
from  owning  tbe  note,  secured  by  said  deed 
of  trust  on  this  land,  and  the  note  was  In 
Pennsylvania  at  the  time  of  his  death  and  at 
tbe  time  Huber  was  appointed  administrator. 
On  February  8,  1897,  at  the  Instance  of  the 
heirs  of  Bachman,  Huber,  as  trustee,  fore- 
closed the  deed  of  trust  to  satisfy  the  note 
which  be  held  as  administrator,  and  sold  the 
land  which  be  held  as  trustee.  At  that  sale 
Lloyd  S,  Walter,  acting  as  attorney  in  fact 
for  Jacob  Waiter,  read  to  the  persons  pres- 
ent at  said  sale  a  letter  written  to  him  by 


John  Bachman,  extending  the  time  for  tbe 
payment  of  the  deed  of  trust  uiKm  condltiOB 
that  the  interest  shonid  be  kqrt  paM  up, 
which  time  had  not  then  expired,,  aad  thMe- 
upon  I^loyd  S.  Walter  tendered  to  the  trus- 
tee and  administrator.  Huber,  all  niqiaid  in- 
terest and  costs,  and  objected  to  and  foiv 
bade  the  sale  under  tbe  deed  of  tnuL  Hu- 
ber refused  the  t«ider,  and  proceeded  with 
the  sale,  with  tbe  result  tliat  Uoyd  S.  Walter 
l^rchased  the  property  for  his  wife»  Ada  S. 
Walter,  for  $6,310.  and  paid  $500  cash  as  a 
part  payment.  Ada  S.  Walter  then  bM  tfae- 
south  half  of  the  premises  to  Portor  I.  Wai- 
ilngford  for  $2,750.  On  February  IS,  180?. 
Ada  a  Walter  and  Lloyd  S.  Walter,  her  hus- 
band, and  the  plalntilTs  attomeyt  met  Huber 
to  close  the  sale.  Mia.  WaltM*  paid  Huber 
$3,644.42  in  cash  (which  was  made  up  In 
part  by  the  $2,790  she  had  received  from 
Wallingford),  that  being  the  amount  due  un- 
der the  deed  of  trust,  with  interest  and 
oosts;  and  on  account  of  tbe  balauee  due  on 
her  bid,  to  wit,  tbe  sum  of  $1,5S&50;  ^ 
gave  Huber  a  note  made  by  hers^  and  her 
husband,  and  payaUe  at  30  days.  No  pro- 
vision  was  made  for  the  payment  of  the  bal- 
ance due  on  tiie  bid,  amonntlns  to  $107.06, 
nor  does  it  aj^ear  whether  or  not  It  was  ever 
paid.  Afterwards  Ada  &  Walt«  strid  th^ 
north  half  of  the  propc^  to  Porter  L  Wal- 
lingford, so  that  he  became  the  owner  of  tbe 
whole  tract,  and  has  been  ever  since  in  pos- 
session thereof. 

After  the  appeal  was  dismissed,  tbe  plain- 
tlfT  requested  Huber,  as  receiver,  to  make  a 
report,  which  he  did  on  June  2,  18D0,  show- 
ing tliat  he  bad  sold  the  land,  and,  after  pay- 
ing the  mortgage,  he  bad  loaned  tbe  balance 
realized  from  the  sale,  amounting  to  $1,558.50, 
uiron  real  estate  security,  and  that  he  had 
tbe  note  in  his  possession.  At  that  time 
Hon.  H.  C.  Tlmmonds,  Judge  of  the  Twenty- 
Sixth  .Judicial  Circuit  Court,  was  holding  the 
Oass  circuit  court  for  the  purpose  of  trying; 
certain  cases  wherein  the  regular  Judge,  Hon. 
W.  L.  Jarrott,  had  been  of  counsel.  Although 
called  on  to  try  certain  cases,  for  some  un- 
explained reason  the  report  of  tbe  receiver 
In  this  case  was  called  np  by  tbe  plaintiff 
without  any  notice  to  tbe  defendants,  and  in 
tbclr  absence,  and  an  order  was  procured 
from  Hon.  H.  C.  Timmonda  on  the  receiver  to 
turn  over  the  note  aforesaid  to  tbe  plaintiff. 
Tbe  receiver  was  allowed  $47.86  for  bis  serv- 
ices, and  he  was  discharged.  The  receiver 
turned  over  the  note  to  the  plaintiff.  He 
sold  it  to  the  Bank  of  HnrrisonvIIIe  for  $1.- 
828.84  (the  principal  and  Interest)  on  July  5, 
1899,  and  d^oslted  one  half  of  tbe  proceeds 
to  the  credit  of  Geo.  B.  Stroth«r,  and  tbe 
otlier  half  to  the  credit  of  John  W.  Scott, 
On  November  28,  1899,  A6a.  S.  Walter  paid 
the  note  In  full,  amounting  to  $1385.21,  to 
the  Bank  of  Harrisonvllle.  The  deed  of  trust 
was  not  exhibited  to  tbe  court,  nor  was  any 
leave  of  court  asked  or  obtained  to  sell  under 
tbe  deed  of  tmst  while  the  property  was  in 
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the  bands  of  tbe  raeelTer.  After  llie  sale, 
Huber  put  Mrs.  Walter  and  her  grantee,  Wal- 
llngford,  in  poBfieMlon.  Huber  received  about 
2,000  bushels  of  com  aa  rent  for  tbe  year 
from  March  1,  18M,  to  March  1,  18»7.  and, 
so  far  as  appeam;  do  accoont  has  ever  been 
taken  thereof,  nor  In  fact  of  any  rent  he 
collected  while  he  wm  receiver. 

After  tbe  }«dgment  In  this  case  vpas  re- 
versed on  former  ai^eal.  In  April,  1902,  tbe 
case  came  on  tm  further  proceedings  In  tbe 
circuit  court  on  May  23,  1002,  before  Hon.  H. 
C.  TlmmoMds,  Blttb^  tor  Hon,  W.  L.  Jarrott, 
who  had  been  of  oounsel  In  the  case,  and  the 
court  held  that  under  the  oplnfou  and  main 
date  of  this  court  it  was  limited  to  the  duty 
to  ascertain  whether  the  plaintiff,  or  any  one 
under  blm.  was  or  had  been  in  posses^u  of 
the  ptrailaeB  under  tbe  Judgment  In  the  case, 
and,  If  so,  to  ouat  him  or  them,  and  to  put 
the  defendants  bach  Into  poeseeaton;  and 
that  It  coold  not  ascertain  nor  restore  t»  the 
defendastt  anything  tbey  had  lost  by  vlrtne 
of  tbe  origliuil  Judgment  of  tbe  circuit  court 
In  the  case.  Thereupon  the  court  heard  testi- 
mony upoa.tta«  qneatloB  whether  the  plaln- 
tifiT,  or  any  one  under  him,  had  ever  been  fn 
poeaeealoB  of  the  land  ouder  the  original 
Judgment  of  the  ctrcirit  cooit,  and  foand  the 
fact  to  be  that  such  was  not  tbe  case,  and 
accordingly  refused  to  leave  a  writ  of  restUu* 
tlon  to  the  defeudantSL  Hiere  were  no  mo- 
tions or  written  pleadings  filed.  The  claims 
made  by  the  parties  were  ore  tenua.  The  de- 
fendants contended  that  they  were  mtttled  to 
be  restored  to  the  possessIoD  of  the  land,  bekI 
to  a  Judgment  against  the  plaintiff  for  rents 
and  pxoflts  at  940  per  month  from  tbe  date 
tbey  were  pat  out  of  possession  and  the  re- 
ceiver put  Into  possession  on  September  21, 
1896.  nntU  sacti  restitution  occurred;  or,  at 
any  rate,  that  they  are  entitled  to  recover  the 
9826,  with  Interest,  paid  to  the  pialnttff  on 
September  14, 1899,  together  wltb  $43.25  costs 
and  $83.90  other  expenses  Incurred  and  paid 
in  tbe  case,  and  also  the  $1,588.50,  with  In- 
terest; paid  to  the  plaintiff  by  the  receiver. 
Tbe  court  denied  all  these  claims,  and  the 
defendants  appealed. 

1.  The  first  contention  of  the  defendants  Is 
that  they  are  entitled  to  the  possession  of  tbe 
property,  with  a  JudsnMut  for  the  rents  and 
profits  from  September  14,  1895,  when  they 
were  put  out  of  possession.  This  contention 
la  based  upon  ttie  tbeory  that  the  plaintiff 
caused  the  receiver  to  be  appointed,  and  la 
reepeorthle  for  ail  lose  to  the  defendants  that 
waa  occasioned'  thereby;  that,  the  land  being 
In  the  custody  of  the  court  through  the  in- 
strnmentallty  of  the  receiver,  no  one  had  any 
right  to  meddle  with  It,  and  it  could  not  be 
9oId  without  the  permission  of  the  court; 
that,  if  any  one  had  any  claim  to  the  land, 
whether  tmder  or  ss^erlor  to  the  claim  of 
the  parties  to  the  suit,  It  was  necessary  for 
them  to  exhibit  tbelr  claim  to  the  court  and 
ask  proper  relief  and  that  a  sale  of  the  laud, 
even  under  a  superior  title,  was  void,  and 


conveyed  ne  tftle;  mUess  It  was  thus  per- 
mitted by  tbe  court.  Hence  the  receiver  is 
still  in  possession,  and  It  Is  tbe  duty  of  the 
court  to  restore  to  the  defendants  all  th^ 
have  lost  by  the  former  Judgment  by  putting 
them  back  Into  possession,  and  by  giving 
them  a  Ju^ment  against  the  plaintiff  for  the 
rents  and  profits  since  they  were  ousted  by 
tbe  appointment  of  the  recover. 

The  general  rule  of  law  is  that  upon  a 
reversal  of  a  Ji^gment  the  prevailing  party 
In  the  appellate  court  is  entitled  to  be  re- 
stored to  all  he  has  lost  by  reason  of  tbe 
Judgment  of  the  lower  court,  which  Is  thus 
reversed.  The  Enc.  of  R.  &  Pr.  vol.  18,  p> 
871,  thus  states  the  rale:  "Wh»«  a  Judgment 
or  decree  of  an  Inferior  court  la  reversed  by 
a  final  Jmdgmeat  In  a  court  of  review,  a 
party  Is  In  gaieral  «tltled  to  lastitation  of 
all  things  lost  by  reason  of  the  Judgment  In 
the  lower  court,  and  accordingly  the  courts 
will,  where  Justice  reyairee  It,  promptly,  and 
as  far  as  practicable^  place  blm  as  nearly  as 
may  be  In  the  same  condition  he  stood  la 
previously."  In  support  of  the  text  many 
cases  In  America  and  England  are  cited; 
amoug  them  Ming  t.  Su^ett,  34  Ho.  364,  86 
Am.  Dee.  112,  which  fully  sostaliis  tbe  tert. 
In  CMS  pen  v.  HanuMan,  86  Ma  100^  the  plain- 
tiff obtained  Judgment  in  ejectment  for  pos- 
session and  rents  and  proftts.  The  defend- 
ant appealed.  The  plaintiff  obtained  posses- 
Bion  under  the  Judgment  This  court  re- 
versed the  Judgment,  and  remanded  tbe 
cause,  with  the  usual  mandate  that  the  de- 
fendant be  restored  to  ell  he  bad  lost  by  vir- 
tue of  the  Jodgmoit.  The  defendant  then 
filed  a  motion  In  the  circuit  court  asking  to 
be  restored  to  possession  and  for  the  rents 
and  E^oflts  he  had  lost  while  out  of  posses- 
sloD.  The  circuit  court  sustained  the  motion, 
and  restored  the  defendant  to  possession, 
and  gave  him  a  judgment  against  the  plain- 
tiff for  rents  and  profits.  The  plaintiff  ap- 
pealed. This  court  held  that  tbe  effect  of 
the  reversal  of  the  former  Judgment  was  to 
restore  the  parties  to  the  same  condition  In 
which  they  were  prior  to  the  rendition  of  the 
Judgment,  but  reversed  tbe  Judgment  for  the 
reason.  Inter  alia,  that  there  vras  no  evidence 
to  support  tbe  finding  and  Jn^ment  as  to 
the  rents  and  profits. 

It  will  be  observed  that  In  the  case  of 
Crlspen  v.  Hannoran,  supra,  the  Judgment  of 
this  court  was  not  final  or  conclusive  of  the 
rights  of  the  parties,  whereas  In  the  case  at 
bar  the  Judgment  of  reversal  was  final  and 
conclurtve.  There  is  a  difference  as  to  a 
right  of  restitution  upon  a  reversal  of  a 
Judgment  where  the  decision  of  the  appellate 
court  Is  final  and  where  It  Is  not.  18  Bnc. 
PI.  &  Pr.  p.  8T7,  states  the  rule  to  be: 
"Where  the  Judgment  of  reversal  is  not  final, 
and  It  appears  that  the  court  of  review  has 
not  decided  anything  which  renders  It  eer^ 
tain  that  the  plaintiff  has  not  rightly  re- 
ceived payment  under  the  reversed  Jodgment, 
and  that  on  a  new  trial  the  plaintiff  may  be 
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Qnally  adjudged  entitled  to  bold  It,  restitu- 
tion will,  «B  a  rule,  be  refoBed  until  the 
rights  of  the  partlea  have  been  ascertained, 
or  the  plaintiff  may  be  ordered  to  bring  the 
money  into  court  to  await  further  directions." 
The  case  of  Orlspen  t.  Hannoran,  supra,  falls 
within  this  rule,  but  the  case  at  bar  does  not. 

To  this  general  rule  of  law  there  are,  how- 
ever, these  limitations:  That  "restitution  on 
reversal  of  a  judgment  can  be  compelled  only 
from  parties  to  the  record,  or  from  their  ben- 
eficial assignees,  or,  In  case  of  the  death  of 
the  plaintiff,  from  his  executor  or  adminis^ 
trator.  Bestltution  cannot  be  compelled  from 
third  persons  who  were  bona  fide  purchasers 
at  a  sale  under  an  execution  dependent  upon 
a  Judgment  subsequently  reversed,  or  who  bc< 
quired  bona  fide  collateral  rights  thereunder, 
and  their  rights  are  In  no  way  affected  by  the 
subsequent  reversal  of  tbe  judgment."  IS 
Enc.  PI.  &  Pr.  pp.  8S0-8S1.  And  this  Is  the 
rule  in  Missouri,  Qott  v.  Powell,  41  Mo.  416; 
Vogler  V.  Montgomery,  54  Mo.  577 ;  Jones  v. 
Hart,  60  Mo.  362.  In  Gott  v.  Powell,  supra, 
this  court  said:  "The  restitution  to  which  the 
party  is  entitled  upon  the  reversal  of  an 
erroneous  Judgment  Is  everythlug  which  Is 
still  in  tbe  possession  of  his  adversary. 
Where  a  man  recovers  land  in  a  real  action, 
and  takes  possession  or  acquires  title  to  land 
or  goods  by  sale  under  execution,  and  the 
Judgment  Is  afterwards  reversed,  so  far  as  he 
is  concerned  bis  title  is  at  an  raid,  and  the 
land  or  goods  must  be  restored  in  specie;  not 
the  value  of  them,  but  the  things  themselves. 
There  is  an  exception  where  tbe  sale  is  to  a 
stranger  bona  fide,  or  where  a  third  person 
has  bona  fide  acquired  some  collateral  right 
before  reversal  [citing  authorities].  Upon  the 
reversal  of  the  Judgment  in  tbe  Montgomery 
circuit  court  Powell  was  entitled  to  full  resti- 
tution of  the  land,  the  equity  of  no  stranger 
having  Intervened,  and  Gott's  title  entirely 
ceased."  In  Vogler  v.  Montgomery,  supra, 
the  plaintiff  in  ejectment  caused  the  land  to 
be  sold  under  execution,  pending  an  appeal 
without  supersedeas,  and  became  tbe  pur- 
chaser of  the  land,  and  thereafter  sold  It  to  a 
third  person.  Afterwards  the  Judgment  was 
reversed,  and  It  was  held  that,  while  the  de- 
fendant would  have  been  entitled  to  restitu- 
tion if  the  land  still  stood  In  the  plaintiff,  he 
was  not  entitled  to  restitution  against  the 
purchaser  in  good  faith  from  the  plaintiff. 
In  Jones  V.  Hart,  supra,  It  was  said:  "While 
all  rights  which  have  been  acquired  bona  flde 
by  any  third  person  under  an  execution  is- 
sued on  this  Judgment,  which  execution  has 
not  been  impugned  as  Irregular  or  invalid, 
will  be  respected  and  preserved,  the  defend- 
ant, whose  property  has  been  sold,  Is  entitled 
to  the  fruits  of  the  sale.  Shields  v.  Powers, 
29  Mo.  317.  If  the  property  itself  is  in  the 
hands  of  the  sheriff,  or  has  been  transferred 
to  tbe  possessloD  of  the  plaintiff  through  the 
instrumentality  of  the  execution^  he  Is  enti- 
tled to  be  lestored  to  tbat   Gott  t.  Powell, 


41  Mo.  420;  Hannibal  ft  St  Jo.  B.  R.  Go.  T. 
Brown,  43  Mo.  294." 

It  Is  clear  that  the  plaintiff  is  not,  aud 
never  was.  In  possessloD  of  this  land  by  vir- 
tue of  the  reversed  judgment,  or  in  any  other 
manna-.  When  the  court  appointed  the  re- 
ceiver and  ousted  the  defendants  and  pat  the 
receiver  Into  possession,  the  res  passed  Into 
tbe  custody  of  the  court  But  the  iHalntlff 
was  not  put  into  possession.  It  is  the  law 
that,  when  property  is  in  the  possession  or 
custody  of  the  court  through  the  Instnunen- 
tality  of  a  receiver,  the  court  will  not  permit 
any  one,  even  one  claiming  under  a  title  par- 
amount to  that  of  either  party  litigant  to 
Interfere  with  It,  but  will  require  all  persons 
claiming  any  title  or  Interest  tberein  to  sub- 
mit their  claims  to  tbe  court  for  adjudication, 
and  will  then  direct  what  disposition  shall  be 
made  of  the  property.  Smith  v.  Ballroad, 
ISl  Mo.  402,  52  S.  W.  378,  48  L.  B.  A.  368; 
Neun  V.  Blackstone  B.  &  L.  Ass'n,  149  Mo. 
74,  50  S.  W.  436;  WlswaU  v.  Sampson,  14 
How.  51,  14  L.  Ed.  322;  Ex  parte  Tyler,  140 
U.  S.  164,  13  Sup.  Ot.  798,  37  L.  Ed.  698; 
Porter  v.  Saben,  149  U.  S.  480.  13  Sup.  Ct. 
1008,  37  L.  Ed.  815. 

But  while  this  is  the  law  it  does  not  sus- 
tain the  defendants'  contention  In  this  case, 
for  the  following  reasons:  First  This  Is  not 
a  proceeding  to  recover  possession  from  the 
person  who  acquired  title  and  obtained  title 
under  the  foreclosure  ot  the  deed  of  trust, 
and  that  person  is  not  a  party  to  this  case, 
and  therefore  his  rights  cannot  be  determin- 
ed in  this  case.  Second.  The  person  in  pos- 
session is  not  in  possession  under  the  plain- 
tiff, nor  by  virtue  of  the  reversed  Jodgmenti 
but  under  the  deed  of  trust  which  Is  a  supe- 
rior title  to  that  of  either  of  the  parties  here- 
in. Third.  If  Huber,  as  trustee,  Improperly 
sold  property  that  was  In  bis  possession  as 
receiver,  tbe  court  that  appointed  can 
settle  with  him;  but  Huber  is  not  a  party  to 
this  case,  and  does  not  even  appear  to  have 
had  any  notice  of  this  proceeding,  bnt  on 
the  contrary,  has  been  discharged— whether 
regularly  or  erroneously  Is  immaterial  In  this 
state  of  the  case,  for  he  is  not  In  coart,  aud 
hence  the  question  of  the  regularity  or  legal- 
ity of  his  acts  as  receiver  cannot  t>e  adjudi- 
cated In  this  kind  of  a  proceeding  or  without 
giving  him  a  day  in  comt  Fourth.  The  de- 
fendants knew  that  Huber,  as  trustee,  was 
foreclosing  tbe  deed  of  trust;  and  the  real 
defendant  Jacob  Walter,  was  present  at  that 
foreclosure  sale  In  the  person  of  his  attorney 
In  fact,  Lloyd  S.  Walter,  and  stood  by  and 
saw  the  land  sold,  and  never  asserted  any 
such  claim  as  Is  now  set  up,  and  never  noti- 
fied purchasers  tbat  be  would  contest  tbe 
sale  on  the  ground  that  the  property  was  In 
custodla  legis,  and  that  the  trustee  had  no 
power  to  foreclose  tbe  deed  of  trust  wltfaoat 
leave  of  court.  On  the  contrary,  he  objected 
to  tbe  sale  solely  on  tbe  ground  that  tbe  cea- 
tnl  que  trust  had  extended  ttie  time  for  tbe 
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pflyment  of  the  debt,  upon  condition  that  the 
Interest  Tas  kept  paid  ap,  and  be  then  tender- 
ed the  arrears  of  interest  and  the  costs.  Un- 
der these  circumstances  the  defendants  are 
not  entitled  to  restltatlon  of  the  premises,  and 
especially  not  in  this  proceeding. 

2.  The  plaintiff  never  had  any  title  or  right 
to  the  land.  The  defendant  Jacob  Walter 
owned  the  equity  of  redemption,  which  was 
sublect  to  the  deed  of  tmst.  The  plaintiff 
caused  the  defendants  to  be  ousted  from  pos- 
seeslon  and  caused  the  receiver  to  be  put  into 
possession  on  September  14,  1895.  There- 
after, on  Febmary  4,  1890,  the  plaintiff  ob- 
tained a  Judgment  against  the  defendants 
for  poasesdon  and  for  the  rents  and  profits 
at  the  rate  of  940  per  month  up  to  the  time 
the  receiver  took  iiossesslon.  aegteg&tiDg  1200. 
The  defendants  appealed,  with  a  supersedeas. 
The  appeal  was  dismissed  on  April  17,  1899. 
Thereafter,  under  threat  of  an  execution,  the 
plaintiff  collected  from  the  defendants  ¥826, 
which  consisted  of  the  $200  and  f40  a  month 
from  February  4. 1896,  to  September  14, 1899. 
It  la  hard  to  understand  bow  the  defendants 
ever  made  the  mistake  of  paying  any  rents 
and  profits  after  February  4.  1886,  for  the 
property  was  In  the  hands  of  the  receiver 
after  Febmary  ^  1896,  until  the  sale  under 
the  deed  of  tmst  on  February  8,  1897,  and 
thereafter  was  in  the  possession  of  the  pur- 
chaser nt  that  foreclosure  sale  and  her  gran- 
tee, and.  In  addition  to  all  this,  the  Judgment 
itself  did  not  assess  any  rents  and  profits 
to  be  paid  after  tiie  receiver  was  put  Into 
possession.  However  the  mistake  occurred, 
the  fact  Is  that  the  plaintiff  asserted  a  right 
to  collect  the  9826  from  the  defendants  under 
the  Judgment,  and  threatened  to  enforce  it 
by  execution,  and  the  defendants  paid  it. 
Thns  the  plaintiff  received  fS2Q  from  the  de- 
fendants to  which  he  was  not  entitled,  and 
which  he  sfaonld  restore  to  the  defendants, 
with  legal  Interest.  Hie  plaintiff  also  re- 
ceived from  the  receiver  the  note  for  $1,- 
588.60,  dated  February  27.  1807,  and  sold  It 
to  the  bank  for  91,828.84.  being  the  principal 
with  Interest  to  July  6,  1899;  and  that  note 
was  afterwards  paid  to  the  bank.  That  note 
represented  the  value  of  the  equity  of  re- 
demptlod  In  the  land.  The  plaintiff  had  no 
right  to  the  equity  of  redemption,  and  there- 
fore he  bad  no  right  to  the  monegr  or  note 
which  represented  the  equity  of  reidemption. 
That  belonged  to  the  defendant  Jacob  Walter. 
The  plaintiff  was  enabled  to  collect  that  sum 
by  virtue  of  the  proceedings  had  In  this  case. 
The  defendants  lost  that  sum  by  virtue  of  the 
proceedings  had  In  this  case.  The  defendants 
are,  therefore,  entitled  to  recover  from  the 
plaintiff  '$1,688.50,  with  legal  Interest  from 
February  27,  1897.  That  amount  constitutes 
the  fruits  of  the  sale  under  the  deed  of  trust, 
to  which  defendants  are  entitled  to  restitu- 
tion Instead  or  in  lieu  of  the  land  Itself. 
Jones  V.  Hart,  60  Mo.,  loc  dt  364.  The  de- 
fendants are  also  entitled  to  have  taxed  as 
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coats  against  the  plaintiff  all  sums  expended 
by  them  in  payment  of  court  costs,  and  also 
all  taxable  expenses  in  appealing  the  case 
both  on  former  appeal  and  on  this  appeal. 

It  la  objected  that  the  defendants'  remedy 
la  not  summary  as  a  part  of  this  case,  but 
that  It  Is  by  a  separate  action.  The  defend- 
ants are  undoubtedly  entitled  to  recover  In  a 
separate  action,  but  they  are  also  entitled  to 
restitution  In  a  summary  manner  in  this  ac- 
tion. It  would  be  a  peculiar  law  that  would 
take  away  property  by  a  Judgment,  and 
then,  when,  on  appeal,  the  Judgment  was  re- 
versed, the  defendant  should  be  turned  out 
of  court,  and  told  to  come  In  again  In  another 
suit  against  the  same  plaintiff.  All  the  par- 
ties to  be  affected  by  the  restitution  are  now 
before  the  court,  and  It  is  the  duty  of  the 
court  to  right  the  wrong  done  with  all  possi- 
ble speed.  It  Is  ni^ed,  however,  that  the  de- 
fendants can  ODly  proceed  by  motion  or  scire 
facias.  Inasmuch  as  the  case  must  be  re- 
versed, the  defendants  will  be  granted  leave 
to  file  a  motion  In  the  circuit  court  asking  for 
the  restitution  of  the  Items  horelnbefore 
specified. 

The  Judgment  <tf  Ibe  drcult  court  Is  revers- 
ed, and  the  cause  remanded  to  that  court, 
with  directions  to  hear  and  determine  the 
case  In  accordance  herewith,  and  to  enter 
Judgment  tor  the  defMidants  and  against  the 
plaintiff  for  all  those  amounts  and  sums  tbat 
the  plaintiff  has  heretofore  received  by  rea- 
son of  any  proceeding  In  this  cause,  and 
which  sums  so  received  by  the  plaintiff  have 
been  lost  to  the  defendants  by  any  such  pro- 
ceedings; and  also  to  tax  all  the  costs  in  the 
case  against  the  plaintiff,  and  to  enter  Judg- 
ment for  the  defendants  and  against  the 
plaintiff  for  all  costs  and  taxable  expenses 
of  appeals  which  have  heretofore  been  paid 
by  the  defnidant  All  concur,  except  ROBIN- 
SON, J,,  absent. 


SBAECY  V.  CLAY  COUNTY  et  al.* 

(Supreme  Court  of  Missouri.   Division  No.  2 

June  9,  1908.) 

JUDGMENTS— OPENING  H I GHWAT— ATTACK  IN 
EQUITY  —  SURVEYOR'S  ERROR  —  DEMURRER 
TO  BILL-REMEDY  BY  APPBAL-PAILURB  TO 
PURSUE-COUNTY  AS  PARTY— PRAYER  FOR 
DAMAGES— MISJOINDER  OP  CAUSES  OP  AC- 
TION —  PRESBNCB  OP  ZJkNDOWNBB  —  PRB- 
SUMPTION. 

1.  A  landowner  having  due  notice  of  proceed- 
ings for  the  opening  of  a  highway  adjoialng 
his  property  is  presumed  to  have  been  present 
during  the  sarrey  and  to  have  seen  the  road 

marked  out. 

2.  A  bill  by  a  landowner  to  set  aside  pro- 
ceedings for  the  opening  of  a  highway  and  to  . 
eujoiu  the  same,  which  alleges  a  valid  judg- 
ment of  the  conatT  court  decreeing  the  opening, 
but  avers  that  the  surveyor's  report  In  fact, 
though  not  on  its  face,  departed  from  the  peti- 
tion lor  the  highway,  without  averring  any 
fraud  or  misrepresentation,  is  demurrable,  the 
allegation  as  to  the  judgment  precluding  plain- 
tiff frmn  pleading  toe  sur\'eyor*s  error. 


•Rebearlns  d«nle<  July  t.  UN: 
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3.  Ai  Rev.  St.  1880,  i  M19,  proTldee  an  ap- 
peal frani  the  jtidgmeDt  of  the  county  court  ot' 
cleriog  the  opening  of  a  highway,  au  fldjoiiiiDK 
landowDer,  failiDg  to  appeal,  canaot  sue  In 
equity  to  vacate  the  proceedings. 

4.  The  county  Is  hnpn^erly  made  a  party  to 
a  bill  by  au  adjoining  landowner  to  Tarate  pro- 
ceedings by  the  county  court  for  the  opening  of 
a  highway,  the  court  not  being  the  agent  of  the 
county,  nor  the  county  a  party  to  the  original 
proceedings. 

5.  Where  a  bill  In  equity  seeks  to  set  aside 
a  judgment  of  the  county  court  opening  a  high- 
way, and  also  asks  damages  against  road  over- 
seers, there  is  an  improper  joinder  of  matters 
of  equitable  jnTigdictfoii  witn  those  cognisable 
at  law. 

Appeal  from  Circuit  Oonr^  C3a7  Oaantf; 
T,  J.  Broadclus,  Judge. 

BUI  by  Cbaries  G.  Searcy  against  Olay 
county  and  otttera.  From  a  Judgment  for  de- 
fendants entered  on  austalnlng  a  demorrer 
to  the  bill,  plaintiff  ajq;)eala.  Afflnned. 

D.  0.  Allen,  for  appellant  ShnraU  ft  Trim- 
ble, for  req^omlenta. 

6ANTT.  P.  J.   This  is  a  milt  in  equltr, 

commenced  In  the  circuit  court  of  Clay  coun- 
ty. The  amended  petition,  to  which  a  de- 
murrer was  sustained,  omitting  caption,  is 
in  the  words  following: 

"And  now  comes  Charles  O.  Searcy,  the 
plaintiff  In  the  above«ntitIed  cause,  by  his 
attorney,  and  in  this,  his  first  amended  peti- 
tion therein,  states  the  facts  following  con- 
stituting bis  cause  of  action  against  the  de- 
fendants In  said  cause,  to  wit: 

"That  before  and  during  all  tbe  times  men- 
tioned herein  he  was,  and  ever  since  Inu 
been,  and  now  is,  the  owner  In  fee  and  in 
possessiott  of  the  following  described  lands, 
situate  In  Clay  county,  Missoiu4,  to  wit:  The 
west  half  of  the  northwest  quarter  of  section 
No.  16,  in  township  No.  B2,  of  range  No.  81; 
the  east  half  of  the  northeast  quarter  of  sec- 
tion No.  16,  In  Bald  township  and  range,  ex- 
cept the  parts  thereof,  embracing  five  acres, 
cut  off  by  the  right  of  way  of  the  Hannibal 
and  St.  Josepb  Railroad  Company,  and  oc- 
cupied by  said  railroad  company  as  right  of 
way,  and  t«n  acres  off  the  north  end  of  the 
■west  half  of  the  southwest  quarter  of  section 
Ko.  10  in  said  township  and  range— the  whole 
of  said  lands  so  owned  and  possessed  by 
plaintiCF  comprising  165  acres.  That  said  de- 
fendants Abram  W.  Gross,  George  W.  Sex- 
ton, and  John  G.  Cooper  were,  at  the  time 
of  the  institution  of  this  suit  and  the  service 
of  summons  herein  on  them,  and  ever  since 
have  been,  and  now  are,  jufitlces  of  the  coun- 
ty court  of  Clay  county,  Missouri,  duly  com- 
missioned, qualified,  and  acting  as  such. 
That  said  defendant  Daniel  J.  Mathews  was 
at  the  time  of  the  Institution  of  this  suit  and 
the  service  of  summons  herein  upon  him 
road  overseer  of  road  district  No.  9  In  town- 
ship No.  81  In  Olay  county,  Missouri,  duly 
appointed,  qualified,  and  acting  as  such.  That 
said  defendant  Josepb  Carroll  was  at  the 
time  of  the  institution  of  this  suit  and  the 


service  of  summons  h^In  upon  him  road 
oversea  of  road  district  No.  8  in  townsblp 
No.  &2  of  range  No.  81,  In  Olay  county,  Mis- 
souri, duly  appointed,  qualified,  and  actios 
as  such.  That  on  the  Ttb  day  of  November, 
1898,  J.  R.  Agnew  and  more  tban  eleven 
other  freeholders  of  Liberty  and  Kearney 
townships.  In  said  Olay  county,  filed  their 
application  In  tbe  county  conrt  of  Clay  county, 
Missouri,  after  notice  thereof  given  in  accord- 
ance with  law,  for  the  establishment  of  a 
new  public  road  and  for  tbe  widening  of  an 
old  public  nwd— Hie  two  to  aggregate  40 
feet  in  width— laid  off  to  tbe  extent  of  20 
feet  in  width  on  eacb  side  of  tbe  center  line 
of  such  proposed  new  public  road  and  widen- 
ing of  an  old  public  road  between  the  termi- 
ni And  along  tbe  line  tbns  described,  to  wit, 
b^nuing  at  a  point  on  the  east  line  of  sec- 
tion No.  10  In  township  No.  62  of  range  No. 
81,  in  Clay  coonty,  Missouri,  wbicb  point  Is 
20  and  *o/ioo  chains  north  of  tbe  southeast 
comwof  said  section  No.  lO.and  running  tbence 
west  20  and  *Vioo  cbaios  to  a  point,  tbence 
wnitii  20  and  *Vioo  chains  to  tbe  Bontbvrest 
comerof  the  southeast  quarterof  tbesontbeast 
quarter  of  said  section  No.  10,  tbence  west 
to  a  point  2  and  *i/ioo  chains  east  of  tbe 
quarter  section  comer  on  tbe  south  side  of 
said  section  No.  10,  tbence  south  1  and  *>/ioo 
chains,  thence  west  2  and  "^/loo  chains, 
tbence  north  1  and  "Vioo  chains  to  a  point 
IS  feet  west  ot  said  quarter  section  comer, 
thence  west  to  tbe  southwest  comer  of  said 
section  No.  10,  thence  west  to  the  south- 
west eoruer  of  section  No.  9  in  said  town- 
ship and  rang^  tbence  south  to  tbe  quar- 
ter section  comer  on  tbe  west  side  of  sec- 
tion Na  16  In  said  township  end  range, 
thence  west  to  the  northeast  comer  of  the 
west  half  of  the  souQieast  quarter  of  sec- 
tion No.  17  In  said  township  and  range, 
tlience  south  to  the  southeast  corner  of  said 
half  quarter  section  last  aforesaid,  tbence 
west  to  the  southeast  comer  of  tbe  west  half 
of  tbe  southwest  quarter  of  said  section  No. 
17  In  said  township  and  range,  the  southern 
terminus  of  sucb  proposed  road.  That  the 
part  of  such  proposed  road  to  be  in  said  ap- 
plication established  as  a  new  road  is  de- 
scribed as  follows:  Beginning  at  a  point  20 
and  'Vioo  chains  west  of  tbe  beginning  point 
atwve  described,  tbence  rannlng  south  20  and 
'Vioo  chains  to  tbe  southwest  comer  of  tbe 
southeast  quarter  of  the  sontbeast  quarter  of 
said  section  No.  10.  That  tbe  remainder  of 
said  proposed  road  by  said  application  was 
to  be  widened  to  20  feet  on  eacb  side  of  the 
center  line  above  described.  That  said  old 
public  road  had  been  located  and  established 
(on  said  7tb  day  of  November,  1898)  for  a  pe- 
riod of  near  43  years  In  Its  location  and  estab- 
lishment A  strip  20  feet  In  width  for  tbe 
pur])ose  of  such  old  public  road  bad  been 
taken  off  the  north  end  of  the  said  lands  now 
owned  ai^  possessed  by  plaintiff,  and  such 
strip  20  feet  In  width  had  ever  after  the  lo- 
cation and  establishment  of  vatb  old  public 
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road  been  In  the  o'wnersblp  and  use  of  the 
pnl)Ue.  That  on  said  7th  day  of  Norember, 
1698,  after  filing  of  said  application  and  proof 
of  the  publication  of  notice  of  its  present- 
ment for  further  consideration,  the  same  was 
continued  to  Its  January  adjonrnment  in  the 
year  1899  by  said  county  court,  to  wit,  to 
January  3.  1899,  and  thereupon  on  said  day 
said  county  court,  by  Its  order  of  record, 
made  and  entered  on  said  day,  required 
Charles  L.  Leitch,  county  surveyor,  and  ex 
offldo  road  commissioner  of  said  Clay  coun- 
ty, to  view,  survey,  and  mark  out  the  road 
so  applied  for  by  said  J.  R.  Agnew  and  oth- 
ers, and  otherwise  to  proceed  therein  accord- 
ing to  law,  and  to  make  report  of  his  exe- 
cution of  said  order  at  Ita  February  term, 
1899.  That  said  Leitch,  county  surveyor  and 
road  commissioner,  under  said  order  of  Jan- 
nary  3,  1899,  made  report  In  writing  to  said 
county  court  at  ita  February  term,  1899,  and 
In  making  such  report  reported  a  conformity 
therewith,  whereas  In  point  of  fact  he  did 
not  conform  therewith  In  his  view,  survey, 
and  marking  out  of  said  road  applied  for  by 
said  J.  R.  Agnew  and  others,  but  erroneous- 
ly and  unlawfully  disobeyed  the  same,  and 
deviated  therefrom  in  the  following  particu- 
lar, to  wit:  Instead  of  viewing,  surveying, 
and  marking  out  said  road  along  the  center 
line  named  in  said  application  by  J.  R.  Ag- 
new and  others,  and  mentioned  In  said  order, 
between  the  southwest  comer  of  said  section 
No.  9  and  the  beginning  thereof  on  the  east 
line  of  said  section  No.  10,  he  deviated  from 
said  center  line  along  that  distance,  and  er- 
roneously and  unlawfully  viewed,  surveyed, 
and  marked  out  such  road  along  an  erroneous 
and  unlawful  center  line,  thus  described,  to 
wit:  Beginning  at  the  southwest  comer  of 
said  section  No.  9;  thence  running  east,  bear- 
ing south,  to  a  point  35  links  south  from  the 
southeast  comer  of  said  section  No.  9;  thence 
east,  bearing  north,  to  a  point  on  the  south 
line  of  said  section  No.  10,  which  is  13  feet 
west  from  the  quarter-section  comer  on  the 
south  Bide  of  said  section  No.  10;  thence 
sonth  1  and  "Vioo  chains  to  a  point;  thence 
east,  bearing  south,  along  a  line  which,  If 
prolonged  to  the  east  line  of  section  No.  15 
in  said  township  and  range,  will  Intersect  such 
east  line  7S  links  from  the  southeast  comer 
of  said  section  No.  10,  2  and  '^/loo  chains  to 
a  point;  thence  north  1  and  'Vioo  chains; 
thence  east  17  and  o'/ioo  chains;  thence 
north,  80  minutes  west;  20  and  'Vioo  chains; 
and  thence  east  20  and  sVioo  chains  to  a 
point  on  the  east  line  of  said  section  No.  10, 
which  Is  75  links  south  from  the  point  of 
beginning  named  In  said  application  and  or- 
der. That  because  of  the  fact  that  said 
Leltcb,  as  surveyor  and  road  commissioner 
as  aforesaid,  reported  a  conformity  with  said 
order  In  viewing,  surveying,  and  marking 
out  said  road,  whereas  In  point  of  fact  he 
disobeyed  said  order  and  erroneously  deviat- 
ed from  the,  center  line  named  In  It  in  the 
particular  above  described,  the  said  diso- 


bedience and  deviation  lay  concealed  under 
the  form  of  said  report;  nor  did  plaintiff 
know  the  tmth  of  the  matter  of  said  error, 
disobedience,  and  deviation  nntl]  many 
months  after  the  dllng  of  said  report  to 
wit,  not  until  late  In  the  summer  of  1899. 
That  among  other  matters  reported  by  said 
Leitch  In  his  said  report  was  the  fact  that 
this  plaintiff  refused  to  relinquish  the  right 
of  way  over  his  said  lauds  for  the  said  road 
applied  for  by  said  J.  R.  Agnew  and  others. 
That  said  report  of  said  Leitch  was  by  said 
county  court  (after  the  filing  thereof),  by  Its 
order  of  record  made  and  dated  February 
8,  1890  (Including  therein  said  disobedience, 
error,  and  deviation),  unwittingly  approved, 
and  ordered  to  be  recorded,  and  now  re- 
mains among  the  records  of  said  county 
court.  That  afterwards,  on  said  8th  day  of 
February,  1899,  said  county  court,  by  its  or- 
der of  record,  made  and  dated  said  8tb  day 
of  Febraary,  1899,  unwittingly  appointed 
three  disinterested  freeholders  of  said  Clay 
county  to  act  as  a  tioard  of  commissioners  to 
view  the  premises,  hear  complaints,  and  as- 
sess damages  In  case  of  citizens  who  claim- 
ed damages  on  account  of  the  establishment 
and  opening  of  said  road,  so,  as  aforesaid, 
applied  for  by  J,  R.  Agnew  and  others,  and 
directing  them  to  perform  said  functions,  or- 
dered them  to  make  report  to  the  May  term 
of  said  county  court,  1899.  That  the  order 
of  the  appointment  of  said  commissioners 
was,  In  words,  In  conformity  with  the  route 
and  center  line  of  said  road  as  applied  for 
by  said  Agnew  and  others;  but  that  said 
commissioners  in  proceeding  under  said  order 
were  misled  by  said  .erroneous  and  Illegal 
view,  survey,  and  marking  out  of  said 
Leitch,  and  therefore  proceeded  to  assess 
damages,  and  did  assess  the  same,  where 
claimed  by  landowners,  on  account  of  the  es- 
tablishment and  opening  of  said  road,  be- 
tween said  southwest  comer  of  said  section 
No.  9  and  the  eastem  terminus  of  such  road, 
along  the  route  and  center  line  of  said  er- 
roneous survey,  view,  and  marking  out  of 
said  Leitch,  Including  said  deviation,  and 
not  along  the  route  and  center  line  between 
said  points  named  In  said  application  and  di- 
rected' In  said  order.  That  said  commission- 
ers made  report  of  their  proceedings  under 
said  order  to  the  May  term  of  said  county 
court,  1899,  showing  therein  that  they  as- 
sessed damages  In  the  sum  of  $1  to  the 
plaintiff  herein  on  account  of  the  establish- 
ment and  opening  of  said  road  over  his  said 
land;  but  such  report  in  words  conforming 
to  said  order  as  to  route  and  center  line  be- 
'  tween  said  points  of  fact  Included  said  er- 
ror and  deviation,  but  under  the  verbiage  of 
said  report  the  said  error  and  deviation  were 
concealed  from  said  county  court,  this  plain- 
tiff, and  all  others.  That  said  county  court, 
by  its  order  of  record,  made  during  said 
May  term,  1890,  to  wit,  on  the  Ist  day  of 
May,  1899,  unwittingly  approved  said  report 
of  said  commissioners.  Including  said  error 
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and  derlatton,  and  tbereafter,  to  wit,  abont 
July  8,  1899,  caused  said  $1  assessed  to 
plaintiff  as  damages  to  be  tendered  to  plain- 
tiff, which  he  then  and  there  refused  to  ac- 
and  which  he  erer  alnee  has  refused, 
and  now  refuses,  to  accept  That  nld  coun- 
ty court  during  its  August  term,  1899,  to 
wit,  on  the  Stb  day  of  August,  1899,  by  its 
order  of  record  of  that  date,  ordered  Dan- 
iel J.  Uathews,  road  overseer  of  said  road 
district  No.  0  in  said  township  and  range, 
in  accordance  with  law,  to  open  said  road, 
■as  wldraed  and  establlahed,  40  feet  In  width. 
In  words,  along  the  route  and  center  line 
Indicated  In  said  application  and, said  orders 
•of  said  county  court  hereinbefore  mentlon- 
•ed,  but,  in  point  of  fact,  unwittingly,  be- 
tweea  said  scmthwest  comer  of  said  section 
No.  9  and  the  eastern  terminus  of  said  road, 
because  of  said  ernv  and  deviation  of  said 
Leitchf  along  the  oxoneoua  center  line  in- 
dicated in  aald  erroneoua  and  illegal  view, 
surr^,  and  marking -out  of  aald  Leitch,  in- 
cluding said  deviation;  and  said  order  of 
August  1^  1899,  directed  said  road  overseer 
to  make  report  of  his  proceedings  under  said 
-order  at  the  nert  term  of  said  county  court, 
to  which  term  the  aald  matter  was  con- 
tinued. That  said  road  orerseer,  under  said 
order  of  August  8,  1899,  made  report  to  aald 
■connly  court  on  October  2,  1889,  during  fiie 
aesslon  of  said  court,  of  Us  proceedings  un- 
der said  order  of  August  8,  1890.  and  there- 
in reported  that  be  luid,  since  August  8, 1899, 
opened,  pn^erly  dea^,  and  put  in  a  condi- 
tion for  travel  the  wbt^e  of  said  road  ap- 
plied for  by  said  Agnew  and  others,  whI(A 
report,  although  not  true  In  fact  as  to  the 
amount  of  work  done  by  said  road  overseer, 
was  by  said  county  court,  by  Its  order  of 
record  made  and  dated  October  2,  1899,  un- 
wittingly approved  and  ordered  to  be  re- 
corded, and  the  same  Is  recorded  among  the 
records  isi  said  county  court  That  said  road 
overseer,  in  so  far  as.  he  executed  said  or- 
der of  August  8,  1899,  between  aald  south- 
west corner  of  section  No.  9  and  the  eastern 
terminus  of  said  road,  followed  the  route 
and  center  line  Indicated  In  said  erroneous 
and  unlawful  survey,  view,  and  marking  out 
«f  said  Leltcfa  between  said  pc^te,  and  made 
the  same  deviations. 

"And  plaintiff  further  alleges  aa  follows: 
That  on  said  7th  day  of  November,  1888,  one 
B.  M.  Massey  and  more  than  eleven  other 
freeholders  of  said  Kearney  and  Uberty 
townships  in  said  Clay  county  filed  their  ap- 
plication in  said  county  court,  after  notice 
thereof  j^ven  in  accordance  with  law,  for 
the  establishment  of  a  new  road  and  the 
widening  of  an  old  road,  40  feet  In  width, 
between  the  termini  and  along  the  center 
line  thus  described,  to  wit:  Beginning  at  the 
northwest  comee  of  the  southwrat  quarter 
of  the  southeast  quarter  of  section  No.  10  in 
township  No.  62  of  range  No.  81  In  Clay  coun* 
ty,  Missouri,  thence  running  south  17  and 
Vioo  chains;  thence  south,  45  degrees  west 


18  feet;  thence  south  2  and  sv/ioo  chains 
to  a  point  13  feet  west  from  the  quarter  sec- 
tion corner  in  the  south  line  of  said  section 
No.  10;  thence  west  39  and  8/i«o  chains  to 
the  southwest  corner  of  said  section  No.  10; 
and  thence  west  59  and  ^o/ioo  cliains  to  tbe 
southwest  comer  of  the  southeast  quarter  of 
the  southwest  quarter  of  said  section  No.  9 
In  said  township  and  range.  That  the  center 
line  of  said  road  applied  for  by  B.  M.  Mas- 
sey and  others  Is  identical  with  the  coiter 
line  of  said  road  applied  for  by  said  Agnew 
and  others  from  said  point  13  feet  west  teom 
the  quarter-section  corner  In  the  south  line 
of  said  section  No.  10;  thence  west  to  said 
southwest  comer  of  the  southeast  quarter  of 
the  southwest  quarter  of  said  section  No.  9. 
Ttiat  In  the  matter  of  the  application  of  said 
road  by  R.  M.  Masaey  and  others,  tbe  same 
procedure  as  to  orders  on  said  Leitch,  aa 
county  surveyor  and  road  commissioner,  for 
commissioners  to  assess  damages,  for  the 
road  OTerseer  to  open  the  road,  wUb  the 
same  character  of  reports  and  the  aame  or- 
ders  of  confirmation,  were  contemporaneously 
made  as  in  the  aald  road  applied  for  by  Ag- 
new and  others,  to  the  extent  of  the  Identity 
of  the  center  lines  of  the  two  roads  applied 
for.  That  the  commlsstonars  in  sold  road 
applied  for  by  R.  91.  Massey  and  otbwa  alao 
assessed  plaintiff's  damages  in  the  sum  of 
$1  on  account  of  the  establishment  and  open- 
ing of  said  road  ap^ed  for  by  B.  M.  Masaey 
and  others,  which  sum  of  (1  was  duly  ten- 
dered to  this  plaintiff  on  or  about  July  8, 
1889,  and  which  plaintiff  then  refused,  ever 
since  has  refused,  and  now  refuses  to  ac- 
cept That  tbe  sereral  orders  and  reports 
made  in  said  road  applied  for  by  B.  M.  Maa- 
sey  and  others  as  to  route  and  center  lines 
therein  between  said  point  18  feet  west  from 
the  quarter-sectlffli  oom^  on  the  aouth  line 
of  said  section  Na  10  and  aald  southwart 
comer  of  the  aontheaat  quarter  of  the  south- 
west quarter  of  said  aection  No.  0,  were  In 
conformity  In  words  with  the  applicatlCHi 
therefor  of  said  R.  M.  Masaey,  but  said 
Leltcb,  in  viewing,  surveying,  and  marking 
out  said  road  applied  tm  by  Massey  and 
others,  erroneously  and  unlawfully  abandoned 
said  order  directing  the  survey,  view,  and 
marking  out  and.  Instead  of  folloiring  the 
route  and  center  line  directed  In  said  order, 
followed  the  same  erroneous  and  unlawful 
center  Itoe  and  route— between  said  points 
wherein  there  Is  identity-— which  he  followed 
In  said  road  applied  for  by  Agnew  and  oth- 
ers^ and  made  the  same  deviation  from  the 
order  directing  him  to  view,  survey,  and  mark 
out  But  because  he  reported  a  conformity 
with  said  order,  whereas  In  tAct  he  disobeyed 
the  same,  and  varied  from  the  center  line 
Indicated  in  that  order,  his  error  was  con- 
cealed in  his  report  and  said  county  court 
unwittingly  approved  the  same,  and  under 
the  verbiage  of  the  reports  and  orders  afore- 
said tbe  said  error  and  deviation  escaped  the 
attention  of  said  coun^  court  and  all  others 
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till  long  after.  That  because  of  auch  coDceal- 
ment  the  plaintiff  did  not  dlacover  tbe  troth 
of  the  matter  until  late  In  tbe  Bummer  of 
1899,  wben  he  had  careful  sarvej  made  of 
all  the  UneB  and  comers  in  controversy.  That 
by  reason  of  said  errors,  mistakes,  and 
deviations  In  tbe  views,  surveys,  and  mark- 
ings out  ol  said  roads  tbe  same  have  been 
unlawfully  located  on  bis  lands,  and,  instead 
of  taking  and  occupying  for  public  use  a 
stlp  20  feet  in  width  off  tbe  north  end  of 
his  said  lands,  they  everywhere  will  take— 
if  said  roads  be  not  held  unlawful— over  20 
feet,  and  in  a  portion  of  the  way  across  hlB 
said  lands  over  40  feet.  That  by  means  of 
the  premises  and  through  the  said  errors  and 
deviations  plaintlfi's  lands  and  possession 
thereof  have  been  unlawfully  trespassed  on 
and  Invaded  by  defendants,  and  he  damaged 
in  the  sum  of  $500.  That  said  road  over- 
seers, at  the  time  of  the  Institution  of  this 
suit  and  the  service  of  summons  herein  on 
them,  had  a  joint  jurisdiction  extending  over 
a  line  of  road  thus  described,  to  wit:  Be- 
ginning at  the  Bouthwest  comer  of  said  sec- 
tion No.  9,  and  thence  running  eaBt  to  the 
quarter-section  corner  on  the  south  side  of 
said  section  No.  9.  That  at  said  time  and 
said  service  said  Daniel  J.  Mathews  bad 
juri^lction  over  such  road  over  a  line  thus 
described,  to  wit:  Beginning  at  the  point  of 
tbe  beginning  of  said  road  applied  for  by 
Agneif  and  others,  and  thence  westward 
along  the  center  line  of  tbe  said  road  applied 
for  by  said  Agnew  and  others  to  the  quarter- 
section  ccmer  on  tbe  south  side  of  said  sec- 
tion No.  9;  and  that  at  said  time  and  service 
said  Joseph  Canoll  had  jurisdiction  over  such 
road  over  a  11m.  thus  described,  to  wit:  Be- 
frtnnlng  at  the  southwest  corner  of  said  sec- 
tion No.  9,  and  thence  running  southerly  along 
the  center  line  of  said  road  applied  for  by 
Agnew  and  others  to  the  southern  terminus 
thereof.  That  after  the  discovery  by  plain- 
tiff of  tbe  said  error,  mistake,  and  deviation 
In  ttae  views,  surveys,  and  markings  out,  to 
wit,  on  December  5,  1890,  and  again  on  the 
2d  day  of  January,  1900,  be  api>eared  before 
said  county  court — when  the  same  was  in  ses- 
sion—and asked  tbe  Judges  thereof  by  proper 
orders  and  otherwise  to  remedy  said  errors 
and  deviations,  but  tbe  said  court  and  judges 
refused  to  do  so.  That  said  defendants  sdy 
and  threaten  that  tbey  will  enforce  the  said 
unlawful  orders  for  tbe  opening  of  said  roads, 
aud  will  Invade  plaintifTs  premises,  and  will. 
In  tbe  opening  and  repairing  of  said  roads, 
dig  up  and  excavate  and  plow  his  said  lands; 
and  said  officers  threaten  and  say  they  will 
obey  and  execute  the  said  orders  and  will 
Invade  plaintiff's  premises,  to  his  damage  and 
injury,  and  in  contempt  of  tbe  law  and 
plaintiff's  rights.  Wherefore  plaintiff  alleges 
that  be  has  no  remedy  at  law,  but  only 
through  the  equitable  Jurisdiction  of  said  cir- 
cuit court  and  the  conscience  of  the  judge 
thereof;  wherefore  plaintiff  prays  the  order, 


Judgment,  decree,  and  relief  of  said  circuit 
court  as  follows: 

"(1)  That  said  views,  surveys,  and  mark- 
ings out  of  said  road  made  by  said  Leitcb 
be  held  erroneous,  and  made  In  mistake 
and  disobedience  of  tbe  orders  of  said  coim- 
ty  court  directing  views,  surveys,  and 
markings  out  of  said  roads,  and  be  held 
null  and  void;  that  all  orders  of  said  court 
made  in  the  application  for  said  roads  after 
November  T,  18^  and  all  reports  filed  In  said 
matters  after  said  date,  be  held  null  and  Told* 
and  be  set  aside. 

"(2)  That  In  aid  of  his  main  action  herein 
he  have  a  temporary  Injunction  restraining 
defendants  and  all  others  from  executing  said 
unlawful  orders  and  from  invading  and  tres- 
passing on  plaintiff's  said  lands,  which  he 
prays  to  be  made  perpetual  on  final  bearing 
of  this  cause. 

"(3)  Tljat  bis  damages  herein  be  assessed, 
and  he  be  awarded  execution  therefor  against 
such  parties  defendant  as  by  law  he  may 
appear  entitled  to. 

"(4)  That  he  recover  of  defendants  all  his 
costs  herein. 

"(5)  That  plaintiff  have  such  other,  fur- 
ther, or  different  Judgment,  decree,  aud  relief 
as  be  shall  appear  entitled  to  In  equity  and 
good  conscience." 

Tbe  demurrer  of  Clay  county  la  as  follows, 
omitting  caption:  "(1)  Because  tbe  petition 
does  not  state  facts  snfilclent  to  constitute  a 
cause  of  action  against  the  said  defendant 
Clay  county.  (2)  Because  on  tbe  face  of  tbe 
petition  plaintiff  Is  not  entitled  to  recover. 
(3)  Because  tbe  petition  on  its  face  shows 
that  plaintiff  has  no  cause  of  action  against 
tbe  defendant.  (4)  Because  there  Is  no  law 
Butborlzlng  the  rendition  of  a  Judgment 
against  said  county  in  a  case  of  this  kind, 
and  hence  in  this  case  the  drenlt  court  haa 
no  Jurisdiction  of  this  defendant,  nor  author- 
ity to  try  this  cause.  (5)  Because  this  de- 
fendant is  not  a  necessary  party  to  tbe  de- 
termination of  this  action,  if  plaintiff  bas  any 
cause  of  action." 

The  other  defendants  other  than  Clay  conii-- 
ty  also  filed  a  demurrer  in  tbe  following- 
words:  "(1)  Because  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  (2)  Because  there  Is  a  misjoinder 
of  parties  defendant.  (3)  Because  on  the 
face  of  tbe  petition  plaintiff  bas  no  right 
to  recover,  and  has  no  cause  of  action.  (4> 
Because  there  are  joined  in  this  cause  parties 
defendant  who  are  not  necessary  to  a  com- 
plete determination  of  the  same,  if  any  right 
of  action  exists." 

Upon  a  hearing  tbe  circuit  court  sustained 
the  demurrers,  and,  plaintiff  declining  to 
plead  further,  final  Judgment  was  rendered, 
dismissing  the  bill,  and  plaintiff  appeals. 

1.  The  propriety  or  Impropriety  of  sustain- 
ing the  demurrers  and  dismissing  plalutlffs- 
blll  Is  tbe  sole  question  for  our  consideration. 
We  understand  from  the  petition  (and.  of 
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courae,  we  hare  Botblng  else  before  us)  that 
for  some  43  years  prior  to  the  proceedlngB 
In  the  county  court  of  Clay  county  which 
plaintiff  seeks  to  set  aside  by  this  suit  there 
had  existed  In  said  county  an  alA  county 
road  about  20  feet  wide,  which  ran  from 
the  northeast  corner  of  the  southeast  quarter 
of  tbe  southeast  quarter  of  section  10.  town- 
ship 62.  range  31  west,  a  distance  of  half 
mile  to  the  north  and  south  center  Une  of 
said  section  10,  and  thence  sontfa  on  said 
cwter  line  of  said  section  10  to  the  quarter- 
section  comer  on  the  south  of  said  section 
10,  veering  about  10  feet  to  the  vest  at  this 
last  point  to  avoid  striking  the  line  of  a 
cemetery  located  there;  and  from  ttUs  point 
it  ran  west  on  tlie  Une  between  aectliHis  10 
and  Ifi  and  sections  0  and  10  to  the  sonfli- 
west  comer  of  section  9,  and  thence  west 
From  both  sides  we  understand  plaintiff 
owns  the  west  half  of  ttie  northwest  quarter 
of  section  15  and  ttie  east  half  of  the  nortti- 
east  quarter  of  aectkm  16.  township ^2,  range 
31.  We  gather  also  from  ttie  petition  tbat 
the  center  Une  of  the  new  road  estabUshed 
In  1809  was  the  section  line  between  sec- 
tions 10  and  15  and  8  and  16;  that  while 
this  center  line  was  In  the  old  road,  this  cen- 
ter section  line  did  not  at  aU  points  coincide 
-with  the  center  line  of  this  old  road  running 
•east  and  west  This  old  road  was  deemed 
Ineufflclent  and  accordingly,  on  the  7th  day 
of  November.  1808,  the  county  court  was 
petitioned  to  widen  this  old  road  to  40  feet 
and  In  doing  so  to  make  the  center  section 
line  the  center  line  of  the  proposed  40-foot 
road.  In  so  doing  all  of  the  old  road  would 
be  utilized,  and  enough  more  on  the  north 
and  south  of  it  appropriated  to  make  it 
40  feet  wide.  It  appears,  mtHeover,  that,  ow- 
ing to  a  desire  to  make  certain  changes  east 
of  the  center  of  said  section  10,  two  petitions 
were  filed  on  the  same  day,  but  botb  of  them 
asked  to  widen  the  old  road  west  from  a 
point  18  teet  west  of  the  quarter-section  cor- 
ner on  the  south  line  of  section  10  in  precisely 
the  same  way.  One  application  was  made  by 
J.  R.  Agnew  et  al.,  and  the  other  by  B.  M. 
Massey  et  al.  The  opening  of  the  road 
w^  ftwm  IS  feet  west  of  the  center  line  on 
the  south  of  section  10  Is  the  only  portion  of 
which  plalntifT  complains.  These  two  peti- 
tions were  duly  filed,  notices  given  according 
to  law,  and  surveys  made,  and  commission- 
ers appointed,  damages  assessed  and  paid  or 
tendered,  and  Judgments  establishing  the  de- 
sired changes  were  duly  entered.  No  defect 
whatever  Is  pointed  out  in  any  of  these  pro- 
ceedings, and  thoy  must  be  assumed  to  have 
been  correct  in  these  respects.  After  a  care- 
ful reading  of  the  petition  and  brief  of  coun- 
sel for  plaintiff,  we  conclude  tliat  he  de- 
sires to  set  aside  these  two  juclpiments  of 
the  county  court  and  the  proceedings  of  the 
officers  acting  under  Its  direction  for  the 
reason  that  he  Insists  that,  as  a  matter  of 
fact,  the  county  surveyor  made  a  mistake  In 
locating  these  new  lines  of  the  new  .road. 


]  To  use  the  language  of  his  connsel,  "It  la  tbe 
departure  In  the  actual  location  by  tbe  county 
surveyor  of  which  plaintiff  complains."  He 
says  further:  "The  county  surveyor,  In  the 
actual  location  of  the  road  applied  for  by 
Agnew  et  aU  between  the  southwest  comer 
of  section  9,  departed  from  the  petition  or 
appUcatlon  and  order,  and  made  the  actual 
location  alcoig  the  foUowfng  line,  to  wit  be- 
ginning at  the  southwest  comer  of  section  9; 
:  thence  east  bearing  south,  to  a  ptAat  35  link* 
(28  and  Vioo  feet)  south  from  the  &  EL  cor- 
:  ner  of  said  section  9;  thence  east  bearing 
north,  to  a  ptdnt  13  feet  west  of  the  quart er- 
I  section  comer  on  the  south  Une  of  said  section 
;  10,  etc.**  Counsel  then  proceeds  to  say  that  at 
<  the  southeast  comer  of  section  8  the  center  line 
'  of  actual  location  to. 28  ajod  c/ioo  feet  distant 
from  the  comer.  The  same  errors,  he  Insists. 
:  was  made  by  the  surveyor  In  locating  the 
[  road  asked  for  by  Massey  et  al.,  so  that  as 
I  counsel  contends,  the  road  dips  from  the 
j  north  on  his  lands  48  and  s/ioo  feet  whereas, 
j  If  it  lud  been  located  as  called  for  by  the 
i  petition  and  orders  of  the  court  uo  additional 
i  land  beyond  ttiat  already  occupied  by  tbe 
'  old  road  would  have  been  required  of  platn- 
;  tiff.   Thus,  it  wUI  be  seen,  that  tlils  contro- 
I  ver^  la  narrowed  down  to  the  assertion  that 
I  the  petition  to  and  orders  of  the  county 
'  court  are  r^ular,  and  call  for  a  center  line 
'  of  the  new  or  widened  road  which  shall  coin- 
cide with  the  section  line  between  sections 
9  and  16  and  sections  10  and  15.  and  that 
the  report  of  tiie  surveyor  shows  he  so  lo- 
cated the  line,  and  the  commissioners  as- 
sessed damages  on  the  assumption  that  be 
correctly  located  the  road  as  directed,  where- 
as in  trath  and  In  fact  by  subsequent  surveys 
plaintiff  has  ascertained  the  surveyor  did  not 
locate  and  mark  out  tbe  road  as  required 
by  the  petition  of  Agnew  et  al.  and  by  tbe 
orders  of  the  county  court  and  therefore  he 
invokes  the  aid  of  a  court  of  equity  to  cor- 
rect these  errors  committed  by  the  surveyor 
and  the  county  court  which  are  concealed 
beneath  an  apparent  conformity  to  the  peti- 
tions ai^  orders  of  the  county  court  and 
therefore  he  prays  that  said  views,  surveys, 
and  markings  out  of  said  road  be  held  erro- 
t  neons,  and  made  In  mistake  and  disobedi- 
ence, and  that  they  be  held  null  and  void, 
and  set  aside. 

It  Is  insisted  by  plaintiff  that  the  demur- 
rers admit  the  truth  of  all  tbe  facts  alleged, 
and  hence  admit  tbe  several  errors  and  devia- 
tions charged  In  the  bill.   The  demurrers  ad- 
mit facta  that  are  well  pleaded,  but  In  de- 
termining tbe  legal  effect  of  the  demurrers 
we  must  look  to  the  whole  petition.  He  states 
that  the  judgments  which  be  seeks  to  over- 
turn In  this  way  were  rendered  ijy  a  court 
I  that  nnquestlonably  had  jurisdiction  over  the 
I  subject-matter,  and  In  a  proceeding  of  wtUch 
'  he  was  duly  notified;  that  all  of  its  orders 
I  were  made  In  strict  conformity  to  tbe  peti- 
I  tions  filed  before  it,  and  to  the  report  of  tbe 
I  county  surveyor.   It  to  tme  he  aUeged  tliat 


Digitized  by  Google 


SHJARCY  T.  CLAY  COUNTY. 


663 


tbU  officer  of  tbft  court  made  a  mistake  In 
locaUng  the  road,  but  It  appears  from  his 
petition  that  this  location  was  made  In  a  pro- 
ceeding to  which  he  was  a  party,  and  he  is 
presumed  to  have  been  present  and  to  have 
seen  the  surrey  made  on  his  land  and  the  road 
marked  out  Instead  of  calling  the  county 
court's  attention  to  that  fact  at  the  proper 
time,  he  permitted  the  county  court  to  judl- 
clally  approve  this  report,  and  to  thus  deter- 
mine that  as  a  matter  of  fact  the  survey  was 
made  In  accordance  with  its  orders,  and.  In 
effect  that  no  deviation  was  made.  In  a 
word,  he  pleads  a  Judgment  of  a  court  of 
competent  Jurisdiction  In  a  matter  of  which  It 
had  Jurisdiction,  and  to  which  he  was  a  party, 
and  In  the  next  breath  says  the  facts  which 
It  Judicially  found  and  determined  In  fact 
did  not  exist  How  are  we  to  reconcile  these 
two  all^attons?  Wbltdi  Is  admitted?  If.  as 
he  aUeges,  a  proper  petition  was  filed,  due 
notice  given,  the  petition  heard,  the  stirveyor 
ordered  to  view  and  mark  out  the  road  and 
report,  and  the  surveyor  did  locate  the  road, 
and  reported  that  he  had  obeyed  the  orders 
of  the  court  and  the  plalutlCt  stood  by  and 
made  no  objection,  and  the  court  found  the 
rarv«7or  had  properly  obeyed  Its  orders,  that 
Judgment  Is  a  finality  as  to  all  parties  to  that 
proceeding,  In  the  absence  of  fraud  practiced 
upon  the  court  In  procuring  the  Judgment  to 
be  entered  as  it  was.  Having  alleged  all 
these  facts,  must  the  allegation  of  plaintiff 
be  accepted  as  true,  so  as  to  overturn  all  the 
avemientB  which  conclusively  estop  him  from 
saying  the  surveyor's  location  was  not  as  he 
reported  It  There  Is  no  allegation  of  any 
fraud  practiced  on  the  court  In  the  procure- 
taeut  of  the  Judgments.  At  most  it  Is  the 
assertion  of  a  surveyor  against  the  judgment 
of  a  court  whose  duty  it  was  to  require  a 
lawful  survey  to  be  made  of  the  section  line, 
vbich  It  bad  determined  should  be  the  center 
line  of  the  widened  road.  It  cannot  be  main- 
tained that  a  demurrer  admits  a  fact  whlcL 
the  plaintiff's  petition  contradicts.  While  the 
plaintiff.  In  his  petition,  does  not  say  In  so 
many  words  that  his  statement  that  the  sur- 
veyor did  not  locate  the  road  as  directed  by 
the  orders  of  the  county  court  was  not  true, 
he  does  make  that  allegation  after  having 
pleaded  the  solemn  Judgment  of  a  court  which 
had  Jorlsdlctfon  to  establish  and  open  that 
road,  and  he  was  In  law  and  In  fact  a  party 
to  that  proceeding,  and,  as  the  law  devolved 
the  duty  on  that  court,  the  right  and  duty  of 
determining  the  correctness  of  that  survey 
and  the  truth  of  the  report  of  Its  commission- 
er, its  finding  and  Judgment  approving  the 
same  Is  Just  as  binding  and  conclusive  with- 
in the  sphere  of  its  Jurisdiction  as  that  of  a 
court  of  general  Jurisdiction,  and  It  must  be 
ruled  that  when  plaintiff  pleaded  that  Judg- 
ment he  was  conclusively  estopped  from  al- 
leging the  survey  was  23  and  b/ioo  feet 
south  of  said  center  line,  instead  of  being  on 
the  true  line,  unless  he  bad  first  charged  that 
B  finiQd  was  perpetrated  m  that  court  In  pro- 


curing said  Judgment  This,  it  will  be  ob- 
served, Is  not  done.  Plaintiff,  having  been 
duly  notified  of  the  filing  of  the  petition,  was 
l>ound,  like  every  other  litigant,  to  take  no- 
tice of  the  various  steps  leading  np  to  the 
appropriation  of  his  land  for  the  widening  of 
the  road.  If  he  was  satisfied  there  was  error 
In  the  location  of  the  road,  or  a  deviation 
from  the  line  designated  by  the  court  It  was 
tals  duty  to  call  that  fact  to  the  attention  of 
the  court  by  timely  action,  and,  if  It  oveirul- 
ed  his  contention,  he  was  entitled  to  appeal; 
but  it  appears  he  took  no  appeal,  and  permit- 
ted the  Judgment  to  become  final.  To  per- 
mit him  to  do  this,  and  now  to  say  that  the 
whole  public  h^hway  thus  solemnly  estab- 
lished Is  based  upon  an  error  which  could 
have  been  corrected  by  the  court  if  its  at- 
tention had  been  called  to  It,  but  which  he 
negligently  failed  to  do,  would  controvert 
the  whole  theory  of  the  conclusiveness  of 
Judgments  upon  the  parties  and  privies  there- 
to. The  establishment  of  the  center  line  of 
the  road  coincident  with  the  section  line  was 
one  of  the  essential  things  which  the  county 
court  was  asked  to  do.  It  ordered  this  to  be 
done.  Its  surveyor  reported  he  had  so  locat- 
ed the  road,  and  it  was  his  duty  to  find  the 
true  line,  and  locate  the  road  with  reference 
to  It.  The  court  approved  his  survey,  and 
the  road  was  established  accordingly.  So 
far,  at  least  as  plaintiff  is  concerned,  that 
location  must  stand  until  tbat  Judgment  la 
overturned  by  alleging  and  proving  that  It 
was  fraudulently  procured,  or  the  road  la 
changed  by  a  proper  petition  and  proceeding 
In  that  court  But  it  Is  apparent  that  this 
■suit  cannot  be  malntaiued,  because  It  seeks 
to  set  aside  Judgments  which  the  plaintiff 
confesses  were  correct  and  Just  in  themselves. 
He  complains  only  of  an  incident— a  mistake, 
of  which  he  concedes  the  court  knew  noth- 
ing, but  which  he  should  have  brought  to  the 
attention  of  the  court.  Mitchell  v,  Ry.  Co., 
138  Mo.  33(^331,  39  S.  W.  790.  If  plaintiff 
had  been  sued  on  a  forged  note,  and  he  had 
been  duly  summoned,  and,  knowing  the  note 
was  forged,  he  had  neglected  to  plead  non  est 
factum,  can  It  be  doubted  that  the  Judgment 
would  have  been  conclusive  that  he  did  sign 
and  execute  It,  and  can  there  be  any  doubt 
that  a  court  of  equity  would  not  relieve  hira 
upon  a  mere  statement  that  In  fact  he  did 
not  sign  It?  Every  fact  which  was  required 
to  be  established  in  the  establishment  of  the 
road  was  concluded  by  the  Judgment,  and 
the  ascertainment  of  the  line  on  which  the 
road  was  to  be  located  was  one  of  these  facts. 

Plaintiff  could  have  appealed  from  the  Judg- 
ment of  the  county  court  Section  Qil9.  Rev. 
St.  laSQ.  Having  bad  an  opportunity  to  ap- 
peal, and  not  having  availed  himself  of  it, 
plaintiff  is  in  no  position  to  ask  relief  from 
a  court  of  equity.  The  demurrers  were  prop- 
erly sustained  on  the  grounds  tbat  the  peti- 
tion on  its  face  disclosed  Judgments  which 
were  conclusive  on  plaintiff  as  a  party  there- 
to, and  that  he  had  bis  remedy  by  appeal,  of 
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'whlcb  he  neglected  to  avail  himself.  The 
demurrers  were  also  well  taken  because  Clay 
county  was  no  proper  party  to  the  suit  The 
county  had  no  control  over  the  court,  and 
wag  not  a  party  to  the  original  proceedings. 
The  county  court,  in  exercising  its  Jurisdiction 
in  opening  and  establishing  public  roads,  acts 
under  the  general  laws  of  the  state,  and  not 
as  an  agent  of  the  county.  Beardon  v.  St. 
Xx)uis  County,  36  Mo.  555. 

It  is  quite  obvious,  also,  that  the  bill  Im- 
properly joined  a  suit  to  set  aside  two  Judg- 
ments affecting  different  parts  ot  the  road 
with  a  suit  at  law  for  damages  against  the 
two  road  oyerseers. 

In  our  Judgment,  the  circuit  court  properly 
sustained  the  demurrers  and  rendered  Judg- 
ment for  defendants,  and  its  Judgment  la 
affirmed.  AU  concnr. 


NICHOLS  et  aL  T.  MUTUAL  LIFE  INS. 

CO.  OF  NEW  YORK.* 

(Supraw  GooTt  of  Miaaouri,  DlTlaion  No.  2. 

June  »,  1903.) 

UTB  IKSURANCn-NONPATMBNT  OF  PRBHI- 
UUB— RIGHTS  OF  INSUBBD— FOREIGN  GOHPA- 
NT— "PAID-UP  INSURANCE"— MEANING  OP 
TBRU. 

1.  Rev.  St.  1889,  S  5859,  as  amended  in  1895, 

ftroTidee  that  the  three  preceding  sections,  re- 
ating  to  the  rights  of  iusored  on  forfeiture  ot 
policy  after  payment  of  two  annual  premiums, 
shall  not  be  applicable  *if  the  policy  shall  hare 
been  issued  by  any  company  authorized  to  do 
business  in  thu  state  and  organized  under  the 
laws  of  anoth»  state  •  *  •  which  prescribea 
a  Borrender  Taloe  or  paid-np  or  temporary  in- 
surance in  case  of  default  m  payment  of  pre- 
miums, and  fdiall  contain  an  agreement  for  such 
surrencler  value,  temporary  or  paid-up  luBor- 
anc«  as  prescribed  by  such  other  state  as  a  part 
of  said  policy,  •  ♦  *"  etc.  Etld  that  it 
the  law  of  the  foreign  state  and  the  policy 
provide  for  either  of  uie  methods  ot  insurance 
on  default  In  the  payment  of  premiums,  it  is 
a  substantial  compliance  with  section  5859,  and 
the  three  preceding  sections  are  inapplicable. 

2.  The  fact  that  the  policy  makes  it  optional 
with  insured  as  to  the  character  ot  Insorance 
he  will  accept  Is  Immaterial. 

3.  The  proviso  to  section  5859,  Rev.  St  1889. 
declares  that  "in  no  instance  shall  a  policy  be 
forfeited  for  nonpayment  of  premiums  after  the 
payment  of  three  annual  preminms  thereon; 
but  In  all  instances  where  three  annual  pre- 
miimia  shall  have  been  paid  on  a  policv  of  in- 
surance, the  holder  of  such  policy  shall  be  en- 
titled to  paid-up  insurance,  the  net  value  of 
which  shnll  be  enaal  to  that  provided  for  in 
section  585(5  ot  this  article."  Held,  that  by  the 
term  "paid-up  insurance"  was  meant  insurance 
for  life,  fully  paid  up,  and  not  paid-np  temporary 
ioBU  ranee, 

4.  The  words  in  the  proviso,  "the  net  value  of 
which  sbnll  be  equal  to  that  provided  Cor  In 
section  58r>6,"  Rev.  St.  1889,  have  reference 
solely  to  the  computation  of  the  net  value  of 
the  policy,  so  as  to  nscertain  the  amount  of 
paid-up  insurance  which  can  be  bought 

Appeal  from  St.  Louis  Circuit  Court;  H. 
D.  Wood,  Judge. 

Action  by  ^Villlam  Nichols  and  others,  trus- 
tees of  the  Commercial  National  Bank  of  St 
Louis,  against  the  Mutual  Life  Insurance 
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Company  of  New  York.  Judgment  for  plaln- 
tUFs,  granting  insufficient  relief,  and  tb^  ap- 
peal. Affirmed. 

Stewart  Onnnlugham  &  BUo^  for  appel- 
lants. Seddon  &  Blair,  NathaDiei  S.  Browu. 
James  L.  Blair,  and  Bdw.  L,  Short,  tor  re- 
spondent 

FOX,  J.  This  Is  a  suit  upon  a  policy  of 
life  insurance  issued  and  delivered  April  9, 
1890,  in  Missouil,  to  a  citizen  of  Missouri, 
by  the  defendant  (respondent),  a  corporation 
of  the  state  of  New  York,  then  doing  a  life 
insurance  business  In  Missouri.  A  Jury  was 
waived,  and  the  case  was  tried  by  the  cir- 
cuit court  upon  the  petition,  the  amended  an- 
swer, the  application  tor  Insurance,  the  policy 
of  insorance,  and  a  stipulation  of  facts.  The 
petition  sets  forth  the  Issue  and  delivery  of 
the  policy  In  Missouri  on  the  9th  of  April, 
1896.  to  one  Samuel  Harris,  subject  to  tlu; 
laws  of  Missouri,  the  payment  by  said  HarrUj 
of  three  annual  premiums,  sufficient  under 
the  statutes  of  Mlasouri,  to  keep  the  [lolicy  in 
force  long  after  the  death  of  said  Harrht; 
the  assignment  and  transfer  of  the  policy  by 
Harris,  the  assured,  to  the  plaintiffs,  who 
were  and  are  his  creditors;  the  death  of  said 
Harris  on  the  2Sth  of  November,  1899;  the 
making  and  delivery  to  defendant  of  proofs 
of  death,  and  demand  of  payment  of  $6,000; 
and  the  failure  and  refusal  of  defendant  to 
pay  the  same.  The  petition  prays  Judgment 
for  $5,000,  the  full  amount  of  the  policy,  with 
Interest  and  special  damages.  The  answer 
sets  up  a  default  by  Harris  In  the  payment  of 
the  fourth  annual  premium  on  this  policy, 
and  contends  tiiat  by  reason  of  such  default 
the  policy  became  Totd  and  of  no  ^ect  and 
that  tlie  i^ntlffB,  as  bis  asMgneea,  had  and 
have  no  right  to  recover  on  the  policy,  but 
that  defendant  is  liable  to  the  plaintiffs  only 
for  the  amount  of  a  new  paid-up  poli<7  of 
insurance  In  the  sum  of  9S05,  which  sum  de- 
fendant says  it  is  ready  and  willing  to  pay. 

This  cause  was  submitted  to  the  court  up- 
on the  following  agreed  statement  of  facta. 

"For  the  purpose  of  tibe  trial  of  this  cause 
and  at  said  trial  the  plaintiffs  and  defendant 
stipulate  and  agree  qpon  the  following  facts. 
tIz.: 

"First  Prior  to  the  year  1888,  and  nntll 
January  27.  18B9,  the  Commercial  Bank  of 
St  Louis  was  a  banking  corporation  of  the 
state  of  Missouri,  transacting  business  at  tbe 
city  of  St.  Louis.  Said  corporation  was  dis- 
solved January  27.  1889,  and  plaintiffs  Uien 
were  the  president  and  directors  and  man- 
agers of  the  affairs  of  said  corporation,  and 
then  became,  and  now  are.  the  trustees  of  the 
Commercial  Bank  of  St  Louis,  and  entitled 
to  sue  as  such  npon  causes  of  actlrai  acmi- 
ed  or  accruing  to  said  bank. 

"Second.  Prior  to  April  8,  1896,  defendant 
tbe  Mutual  Life  Insurance  Company  of  New 
York,  was,  and  still  Is,  a  corporation  of  tbe 
state  of  New  York,  authorized  and  llcensfd 
under  the  provisions  of  the  laws  of  Missouri 
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to  carry  on  the  basinees  of  life  tnsuraDce  In 
Missouri,  and  tben  was,  and  ever  since  then 
baa  been,  and  still  Is,  carrying  on  satd  busl- 
uess  In  Missouri  under  the  license  and  au- 
thority of  the  state  of  Missouri,  subject  to  j 
>ind  in  conformity  with  all  the  requlrementa 
■ii)d  provisions  of  statutes  of  Missouri  In  that 
behalf  provided. 

•'Third.  In  the  prosecution  of  Its  said  busi- 
ness under  its  said  license,  defendant  on  or 
about  April  9,  18»0,  delivered  at  St.  Louis, 
Missouri,  to  Samuel  Harris,  a  dtlzen  and  resi- 
dent of  Missouri,  Its  certain  irallcy  of  Insur- 
ance, numbered  764,369,  hereto  attached,  with 
the  application  therefor,  also  attached  and 
made  part  hereof,  and  tben  and  there  accept- 
ed and  received  from  said  Harris  9110.50— 
one  full  annual  premium  on  said  policy.  Sub- 
sequently, on  or  before  April  9,  1807,  defend- 
ant, at  St.  Louis,  accepted  and  received  from 
said  Harris  fll0.60,  the  second  full  annual 
premium  on  said  policy,  whlcb  payment  oper- 
ated to  keep  said  policy  in  force  till  April 
9,  1898.  Subsequently,  on  or  before  April 
9.  1808,  defendant,  at  St.  Ix>uls,  accepted  and 
received  from  said  Harris  fllO.CO,  the  third 
full  annual  premium  on  said  policy,  which 
payment  operated  to  keep  said  policy  in  force 
tUl  the  eth  day  of  April,  1899,  at  noon. 

"Fourth.  Said  Harris  failed  to  pay  the  pre- 
mium falling  due  April  9,  1899,  and  never 
paid,  nor  did  any  one  for  him  ever  pay,  any 
premium  on  said  policy,  other  than  the  first 
three  annual  premiums  above  mentioned. 
Said  Samuel  Harris  died  on  the  28th  day  of 
November,  1809,  at  St.  Louis.  i 

"Fifth.  On  April  0,  ISSO,  when  the  fourth  : 
annual  premium  fell  due  and  wa^  not  paid,  '. 
the  net  value  of  said  policy,  computed  upon 
the  American  Experience  Table  of  Mortality, 
with  4^  per  cent,  interest  per  annum,  was 
one  hundred  and  thirty-eight  dollars  and  sev-  I 
enty-Qve  cents   (1138.75),   three-fourths  of 
wblch  sum  was  one  hundred  and  four  dollars 
and  four  cents  ($104.04).   There  were  no  no^ 
or  other  Indebtedness  to  the  defendant  given 
or  existing  on  account  of  past  premiums  on 
said  policy.   One  hundred  and  four  dollars 
and  four  cents  ($104.04),  taken  as  a  net  sin- 
gle premium  for  temporary  Insurance  for  [ 
^,000  written  In  said  policy,  would  keep  said  I 
policy  in  force  for  the  term  of  two  (2)  years 
and  eighteen  (18)  days  after  April  9,  1899. 

"Sixth.  During  the  life  of  said  Samuel  Har- 
ris and  of  said  policy,  said  Harris,  for  value 
received,  while  said  Commercial  Bank  was 
his  creditor  to  the  amouilt  of  about  f6,000, 
assigned,  transferred,  and  set  over  said  pol- 
icy to  the  Commercial  Bank  of  St.  Louis  as 
collateral  security  to  secure  the  Indebtedness 
of  said  Harris  to  said  bank.  Platntlfls  are 
stltl  the  holders  of  said  policy,  and  are  cred- 
itors of  said  Samuel  Harris  In  manner  afore- 
said to  the  amount  ot  about  96,000,  as  afore- 
said. 

"Seventh.  Plaintiffs,  within  due  time  after 
the  death  of  said  Samuel  Harris,  gave  defend- 
ant notice  thereof,  and  on  or  about  Decem- 


ber 15,  1899,  submitted  and  delivered  to  de- 
fendant proofs  as  required  by  said  policy. 
Defendant  thereupon  offered  and  was  ready 
to  Issue  to  plaintifC  a  paid-up  policy  for  $305, 
being  the  amount  of  paid-up  Insurance  pur- 
chasable by  the  life  reserve  of  said  policy 
according  to  the  provisions  of  section  8S, 
chapter  690,  p.  1969,  of  the  Iawb  of  the  State 
of  New  York  of  1892,  but  has  refused  and 
still  refuses  to  pay  or  do  more. 

*'£ighth.  Section  88,  c.  690,  p.  1969,  of  the 
Laws  of  the  State  of  New  York  of  1892,  in 
force  at  the  date  of  said  policy  as  a  law  of 
New  York,  is  In  the  following  words  and 
figures,  to  wit:  'Sec.  88.  Surrender  Value  of 
Lapsed  or  Forfeited  Policies.  Whenever  any 
policy  of  life  Insurance  Issued  after  January 
first,  eighteen  hundred  and  eighty,  by  any  do- 
mestic life  Insurance  corporation  after  be- 
ing in  force  three  full  years,  shall,  by  its 
terms,  lapse  or  become  forfeited  for  the  non- 
payment of  any  premium  or  any  note  given 
for  a  premium  or  loan  made  In  cash  on  such 
policy  as  security,  or  of  any  Interest  on  such 
note  or  loan,  the  reserve  on  such  policy  com- 
puted according  to  the  American  Experience 
Table  of  Mortality  «t  the  rate  of  four  and 
one-half  per  cent,  per  annum,  shall  on  de- 
mand made,  with  surrender  of  the  policy 
within  six  months  after  such  lapse  or  for- 
feiture, be  taken  as  a  net  single  premium  of 
life  insurance  at  the  published  rates  of  the 
corporation  at  the  time  the  policy  was  Issued, 
and  shall  be  applied,  as  shall  have  been 
agreed  In  the  application  or  policy,  either  to 
continue  the  insurance  of  the  policy  In  force 
at  Its  full  amount  so  long  as  such  single 
premium  will  purchase  temporary  insurance 
for  that  amount  at  the  age  of  the  insured  at 
the  time  of  lapse  or  forfeiture,  or  to  pur- 
chase upon  the  same  life  at  the  same  age. 
paid  up  insurance  payable  to  the  same  time 
and  under  the  same  conditions,  except  as  to 
payment  of  premium  as  the  original  policy. 
If  no  such  agreement  be  expressed  In  the 
application  or  policy,  such  single  premium 
may  be  applied  In  either  of  the  modes  al>ove 
specified  at  the  option  of  the  owner  of  the 
policy,  notice  of  such  option  to  be  contained 
In  the  demand  hereinbefore  required  to  be 
made  to  prevent  the  forfeiture  of  the  policy. 
The  reserve  hereinbefore  specified  shall  In- 
clude dividend  additions  calculated  at  .the 
date  of  the  failure  to  make  any  of  the  pay- 
ments above  described  according  to  the 
American  Experience  Table  of  Mortality, 
with  interest  at  the  rate  of  four  and  one- 
half  per  cent,  per  annum  after  deducting  any 
Indebtedness  of  the  insured  on  account  of 
any  annual  or  semi-annual  or  quarterly  pre- 
mium then  due  and  any  loan  made  in  cash  on 
such  policy,  evidence  of  which  Is  acknowl- 
edged by  the  insured  in  writing.  The  net 
value  of  the  Insurance  given  for  such  single 
premium  under  this  section,  computed  by  the 
standard  of  this  state,  shall  In  no  case  be 
than  two-thirds  of  the  entire  reserve  comput- 
ed according  to  the  rule  prescribed  in  this 
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section,  after  deducting  the  Indebtedness  as 
specified;  but  Bueb  insurance  shall  not  par- 
ticipate IQ  the  profits  of  the  corporation.  If 
the  reserve  upon  any  endowment  policy  ap- 
plied according  to  the  provisions  of  this  sec- 
tion as  a  single  premium  of  temporary  Insur- 
ance be  more  than  sufficient  to  continue  the 
insurance  to  the  end  of  the  endowment  term 
named  in  the  policy,  and  if  the  insured  sur- 
vive that  term,  the  excess  shall  be  paid  In 
cash  at  the  end  of  such  term,  on  the  condi- 
tions on  which  the  original  policy  was  issued. 
This  section  shall  not  apply  to  any  rase 
where  the  provisions  of  this  section  are  spe- 
cifically waived  In  tlie  application  and  notice 
of  such  waiver  is  written  or  printed  In  red 
inl£  on  the  margin  of  the  face  of  the  policy 
when  issued.' " 

The  court,  sitting  as  a  jury,  upon  the 
agreed  statement  of  facts  as  herein  quoted, 
rendered  Judgment  for  the  plaintiffs  In  the 
sum  as  admitted  to  be  due  hy  the  answer— 
$80S.  After  an  unsuccessful  motion  for  new 
trial  on  the  part  of  the  plaintlfls,  this  cause 
Is  brought  here. by  appeal. 

The  learned  tilai  Judge,  in  disposing  of  this 
case,  filed  a  written  opinion,  expressing  his 
views  upon  the  law,  as  applicable  to  the 
facts  agreed  upon.  That  we  may  fully  com- 
prehend and  appreciate  the  position  taken 
by  the  trial  court,  we  here  quote  tlie  opinion. 

"This  is  an  action  upon  a  policy  of  Insnr^ 
nnce,  in  which  plaintiffs  claim  that  they  are 
entitled  to  recover  the  sum  of  $5,000,  and  de- 
fendant admits  a  liability  of  $305.  The  ques- 
tion is  to  be  determined  by  a  construction 
of  the  statute  of  this  state  with  reference  to 
temporary  insurance.  I  know  of  no  decision 
that  has  ever  been  rendered  in  this  state 
or  elsewhere  upon  the  particular  points  of 
law  involved  in  this  case,  and  the  industry 
of  counsel  has  failed  to  produce  any  case  ex- 
actly like  the  one  which  I  am  now  consider- 
ing. Section  6853  of  the  Statutes  of  1880 
provides  that  no  policies  of  life  Insurance  Is- 
sued by  any  life  Insurance  company  author- 
ized to  do  business  In  this  state  on  and  after 
the  1st  day  of  August,  1879.  shall;  after  pay- 
ment of  two  fall  annual  premiums,  he  for- 
feited or  liecome  void  by  reason  of  nonpay- 
ment of  premium  thereon,  but  it  shall  t>e  8ut>- 
}ect  to  the  following  rules  of  commutation, 
to  wjt:  "The  net  vslue  of  the  policy  when  the 
premium  becomes  due  and  Is  not  paid,  shall 
be  computed  upon  the  American  Kxperlence 
Table  of  Mortality,  with  tour  and  one-half 
per  cent.  Interest  per  annum,  and  after  de- 
ducting from  three-fourths  of  mich  net  value 
any  notes  or  other  indebtedness  to  tlio  com- 
pany, on  account  of  past  premium  pfiyments 
on  said  policy  issued  to  the  Insured,  which 
Indebtedness  shall  be  canceled,  the  halnnce 
shall  be  taken  as  a  net  single  premium  for 
temporary  Insurance,  for  the  full  amount 
written  In  the  policy,  and  the  term  for  which  ! 
such  temporary  Insurance  shall  be  In  force  j 
shall  be  determined  by  the  age  of  the  person  | 
vhose  life  is  insured  at  the  time  of  default  of  I 


premium  and  the  assumption  of  mortality 
and  interest  aforesaid.' 

"It  is  conceded  by  both  parties  to  the  case 
that,  were  it  not  for  the  amendment,  passed 
in  the  year  181)5,  of  section  6859  of  the  Stat- 
utes of  1888,  the  plaintiffs  would  be  entitled 
to  recover  the  full  amount  of  ¥5,000  in  this 
case.  This  is  an  action  against  the  Mutual 
I^e  Insurance  Company  of  New  York,  a 
company  organized  under  the  laws  of  an- 
other state,  doing  business  In  this  state.  It 
Is  therefore  one  of  the  Insurance  companies 
referred  to  in  section  5856.  Three  premiums 
were  paid.  It  will  be  noticed  that  this 
amendment  provides  that,  in  case  of  default 
In  (1.  e.,  after)  the  payment  of  two  premiums, 
the  policy  shall  not  be  forfeited,  but  if  the 
value  of  the  policy  at  the  time  of  the  default, 
computed  as  stated  In  section  6856,  Is  suf- 
ficient to  procure  temporary  insurance  for  the 
time  stated  therein.  If  that  runs  past  the 
date  of  the  death  of  the  deceased,  then,  as 
a  matter  of  cotme,  the  assured  would  be  en- 
titled to  recover  the  full  amount  of  the  pol- 
icy. $5,000.  It  is  conceded  that,  if  said  com- 
putation la  made  In  this  case,  it  would  pro- 
cure temporary  insurance  suflQclent  to  carry 
the  policy  for  the  full  amount  beyond  the 
date  of  the  death  of  the  deceased.  Bnt  the 
defendant  invokes  the  amendment  of  sec- 
tion 6800,  which  was  passed  In  the  year 
18»5,  to  be  found  In  Session  Acts  of  18&5 
(page  11}7).  The  amendment  of  that  section 
is  as  foUows:  'Sec.  5859.  The  F(H«go!ng  Pro- 
visions not  Applicable  When:  The  three  pre- 
ceding sections  shall  not  be  applicable  in  the 
following  cases,  to-wit:  If  the  policy  shall 
have  been.  Issued  by  any  company  author- 
ized to  do  bneiness  in  this  state  and  or- 
ganized under  the  laws  of  another  state  of 
the  United  States,  which  prescribes  a  sur- 
render value  or  paid-up  or  temporary  insur- 
ance In  case  of  default  in  payment  of  pre- 
miums and  shall  contain  an  agreement  for 
such  surrender  value,  temporary  or  pald-np 
Insurance  as  prescribed  by  such  other  state 
as  a  part  of  said  policy:  ♦  ♦  •  provided, 
that  In  no  instance  shall  a  policy  be  forfeited 
for  nonpayment  of  premiums  after  the  pay- 
ment of  three  annual  premiums  thereon;  but 
in  all  Instances  where  three  annual  premiums 
shall  have  been  paid  on  a  policy  of  Insur- 
ance, the  holder  of  such  policy  shall  be  en- 
titled to  paid-up  Insurance,  the  net  value  of 
which  shall  be  equal  to  that  provided  for  In 
section  58.i0  of  this  article.'  It  Is  admitted 
by  the  agreed  statement  of  facts  that  $305 
is  the  amount  of  paid-up  Insurance  which 
plaintiffs  would  be  entitled  to  under  this 
clause  prior  to  the  passage  of  this  act  Pre- 
vious to  this  amendment,  the  Supreme  Court 
of  this  State  (Cravens  v.  New  Tork  life  Ins. 
Co..  US  Mo.  r,fiS,  m  S.  W.  B19.  53  L.  R.  A. 
305.  71  Am.  St.  Rep.  628),  and  the  Supreme 
Court  of  the  United  States,  In  Equitable  Life 
Soe.  v.  Clements,  140  U.  8.  226,  11  Sup.  Ct. 
822,  35  U  Ed.  497,  held  that  notwithstanding 
policy  holders  may  contract  with  reference  to 
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tlie  laws  of  tbe  itate  where  the  policy  Ib  Is- 
sued, DotwlthstandlDg  they  may  agree  that 
the  taws  of  Buch  state  may  be  taken  and 
deemed  to  be  portions  of  the  policy,  notwltb- 
fltanding  tbey  may  waive  any  provision— for 
Instance,  such  a  provision  for  temporary  in- 
surance under  section  5S5G— yet  such  agree- 
ment as  that  is  null  and  void,  and  the  policy 
is  construed  according  to  the  laws  of  the 
state  of  Missouri,  which  fcurbld  and  prevent 
forfeiture.  It  seems  to  me  that  this  section 
5309  Is  a  legislative  recogultiou  of  the  right 
of  parties  to  contract  with  reference  to  the 
iosorance  laws  of  other  states,  and  In  that 
respect  It  may  be  regarded  as  repealing  legta- 
latirely,  we  might  say,  the  decisions  which 
I  have  mentioned.  That  is,  It  recognizes 
and  gives  parties  the  right  to  contract  with 
reference  to  laws  of  another  state.  There- 
Core  the  question  to  be  determined  in  this 
case  is  whether  or  not  the  policy  in  question 
falls  within  the  purview  of  section  &S59,  which 
provides  that  section  0856,  which  gives  tem- 
porary insurance,  shall  not  be  applicable  If 
the  policy  shall  have  been  Issued  by  any 
company  organized  to  do  business  In  this 
state  that  is  organized  under  the  laws  of 
another  state,  which  prescribes  a  surrender 
value  or  paid-up  or  temporary  Insnrance  in 
case  of  default  In  tbe  payment  of  premiums— 
the  laws  of  Xew  York  provide  for  paid-up 
insurance  and  for  temporary  insurance. 
Then  the  section  goes  on  further  and  says, 
'and  shall  contain  an  agreement  for  sur- 
render value,  temporary  or  paid-up  insurance, 
as  prescribed  by  such  other  state  as  a  part 
of  said  policy.'  The  policy  in  question  con- 
tains a  provision  for  paid-up  Insurance  In 
accordance  with  the  laws  of  New  York.  It 
seems  to  me,  therefore,  that  the  policy  falls 
wltliln  section  5859,  as  amended.  This  sec- 
tion provides.  In  the  latter  part,  "provided 
that  in  no  instance  shall  a  policy  be  forfeited 
for  nonpayment  of  premium  after  the  pay- 
ment of  three  annual  premiums  thereon;  but 
in  all  Instances  where  three  annual  pre- 
miums shall  have  been  paid  on  a  policy  of 
Insurance,  the  bolder  of  such  policy  shall  be 
entitled  to  paid-up  insurance,  tbe  net  value 
of  which  shall  be  equal  to  that  provided  for 
in  section  5856  of  this  article.'  Under  the 
laws  of  New  York,  they  could  not  have  ob- 
tained temporary  insurance  in  this  case,  for 
the  reason  that  the  law  provides  for  de- 
mand for  such  temporary  insurance  being 
made  within  a  certain  time,  which,  it  ap- 
pears, was  not  done.  This  policy  was  as- 
signed to  William  Nichols  and  others,  trus- 
tees of  tbe  Commercial  Bank.  If  such  de- 
mand were  not  made  under  tbe  laws  of  New 
York,  tbey  would  not  have  been  able  to  re- 
cover  anything  whatever  In  this  case,  were 
It  not  for  the  saving  clause  in  tbe  amendment 
of  section  68p9,  which  provides  that,  in  all  i 
cases  where  three  premiums  have  been  paid,  ' 
tbe  then  bolder  of  the  policy  shall  be  entitled  j 
to  paid-up  Insurance.  Under  that  provision  | 
<Hr  proviso  of  this  amendment;  tbe  defendant  1 


In  this  case  has  tendered  the  amount  of  $305 
—it  has  tendered  a  paid-up  policy  for  that 
amount  Judgment,  therefore,  will  be  ren- 
dered In  favor  of  the  plaintiffs  for  ?305." 

We  are  of  the  opinion  that  the  trial  court 
very  appropriately  and  sharply  presents  the 
question  for  determiuatlon  in  this  contro- 
versy, where  It  says:  "Therefore  the  ques- 
tion to  be  determined  In  this  case  Is  whether 
or  not  the  policy  In  question  falls  within  the 
purview  of  section  5859,  which  provides  that 
section  6856,  which  gives  temporary  Insur- 
ance, shall  not  be  applicable  if  the  policy 
shall  have  been  issued  by  any  company  or- 
ganized to  do  business  In  this  state  that  is 
organized  under  the  laws  of  another  state, 
which  prescribes  a  surrender  value  or  pald- 
np  or  temporary  insurance  In  case  of  default 
in  the  payment  of  premiums."  In  1895  the 
L^lslature  amended  section  5859,  Rev.  St 
1889,  by  striking  out  all  of  that  section,  and 
inserting  In  Ilea  thereof  the  followliig  sec- 
tion: 

"Sec.  6859.  The  Foregoing  Provisions  not 
Applicable,  When.  The  three  preceding 
sections  shall  not  be  applicable  in  the  follow- 
ing cases,  to-wlt:  If  the  policy  shall  have 
been  issued  by  any  company  authorized  to 
do  busiuess  In  this  state,  and  organized  un- 
der the  laws  of  another  state  of  the  United 
States  which  prescribes  a  surrender  valne 
or  paid-up  or  temporary  Insurance  in  case 
of  default  in  payment  of  premiums,  and  shall 
contain  an  agreement  for  such  surrender 
value,  temporary  or  paid-up  Insurance,  as 
prescribed  by  such  other  state  as  a  part  of 
said  policy,  or  If  tbe  policy  shall  contain  a 
provision  for  an  unconditional  cash  surrender 
value  at  least  equal  to  the  net  single  premium 
for  the  temporary  insurance  provided  herein- 
before, or  for  the  unconditional  commutation 
of  the  policy  for  non-forfeltable  paid-up  In- 
surance, or  If  the  legal  holder  of  the  policy 
shall,  within  alsty  days  after  default  of  pre- 
mium, surrender  the  policy  and  accept  from 
the  company  another  form  of  policy,  or  if 
tbe  policy  shall  be  surrendered  to  the  com- 
pany for  a  consideration  adequate  in  the 
Judgment  of  the  legal  holder  thereof,  then, 
and  in  any  of  the  foregoing  cases,  this  act 
shall  not  be  applicable:  provided,  that  In  no 
Instance  shall  a  policy  be  forfeited  for  non- 
payment of  premiums  after  the  payment  of 
three  annual  premiums  thereon;  but  In  all 
Instances  where  three  annual  premiums  shall 
have  been  paid  on  a  policy  of  insurance,  tbe 
holder  of  such  policy  shall  be  entitled  to  paid- 
up  insurnnce,  the  net  value  of  which  shall 
be  equal  to  that  provided  for  In  section  585(t 
of  this  article.   Approved  April  19,  1895," 

The  preceding  sections,  upon  which  sec- 
tion 5S.59  was  to  operate,  were  sections  6850, 
5857,  5858,  Rev.  St  1889,  which  were  as  fol- 
lows: 

"Sec.  6856.  No  policies  of  Insurance  on 
life  hereafter  Issued  by  any  life  insurance 
company  authorized  to  do  business  in  this 
state,  on  and  after  the  first  day  of  August, 

Digitized  by  Google 


668 


75  SOUTHWESTERN  BEFOBTEB. 


(Mo. 


A.  D.  1879.  Btaall,  after  payment  upon  it  of 
two  full  annual  premiums,  be  foi^elted  or 
become  void  by  reaHou  of  the  non-payment 
of  premium  thereon,  but  It  shall  be  subject 
to  the  following  rules  of  commutation,  to- 
wlt:  The  net  ralue  of  the  policy,  when  the 
premium  becomes  due  and  is  not  paid,  shall 
be  computed  upon  the  American  Experience 
Table  of  Mortality,  with  four  and  one-half 
I>er  cent  interest  per  annum,  and  after  de- 
ducting from  three-fourths  of  such  net  value 
any  notes  or  other  Indebtedness  to  the  com- 
pany, given  on  account  of  past  premium 
payments  on  said  policy  issued  to  the  in- 
sured, wiilch  indebtedness  stiall  then  be  can- 
celled, the  balance  shall  be  taken  as  a  net 
single  premium  for  temporary  Insurance  for 
the  full  amount  written  In  the  policy  and 
the  term  for  which  such  temporary  insurance 
shall  be  in  force  shall  be  determined  by  the 
age  of  the  person  whose  life  is  insured  at 
the  time  of  default  of  premium  and  the  as- 
sumption of  mortaUty  and  interest  aforesaid; 
but  if  the  policy  shall  be  an  endowment, 
payable  at  a  certain  time,  or  at  death  if  it 
should  occur  previously,  then  If  what  re- 
mains as  aforesaid  shall  exceed  the  net  sin- 
gle premium  of  temporary  Insurance  for  the 
remainder  of  the  endowment  term  for  the 
full  amount  of  the  policy,  such  excess  shall 
be  considered  as  a  net  single  premium  for  a 
pure  endowment  of  so  much  as  such  prem- 
ium will  purchase,  determined  by  the  age 
of  the  Insured  at  date  of  defaulting  the  pay- 
ment of  premium  on  the  original- policy,  and 
the  table  of  mortality  and  Interest  as  afore- 
said, which  amount  shall  be  i>aid  at  end  of 
the  original  term  of  endowment,  If  the  In- 
sured shall  then  be  alive. 

"Sec.  5857.  At  any  time  after  the  payment 
of  two  or  more  full  aunual  premiums,  and 
not  later  than  sixty  days  from  the  beginning 
of  the  extended  insurance  provided  in  the 
preceding  section,  the  legal  holder  of  the 
policy  may  demand  of  the  company,  and  the 
company  shall  Issue,  its  patd-up  policy, 
which,  in  case  of  an  ordinary  lite  policy, 
shall  be  for  such  an  amount  as  the  net  value 
of  the  original  policy  at  the  age  and  date 
of  lapse,  computed  according  to  the  actuaries ' 
or  combined  experience  table  of  mortality, 
with  Interest  at  the  rate  of  four  per  cent, 
per  annum,  without  deduction  of  Indebted- 
ness on  account  of  said  policy,  will  purchase, 
applied  as  a  single  premium  upon  the  table 
rates  of  the  company;  and  In  case  of  a  lim- 
ited payment  life  policy,  or  of  a  continued 
payment  endowment  policy,  payable  at  a 
certain  time,  or  at  death.  It  shall  be  for  an 
amount  bearing  such  proportion  to  the 
amount  of  the  original  policy  ns  the  number 
of  complete  annual  premiums  actually  paid 
shall  bear  to  the  number  of  such  annual 
premiums  stipulated  to  be  paid:  provided, 
that  from  such  amount  the  company  shall 
have  the  right  to  deduct  the  net  reversion- 
ary value  of  ail  indehtednons  to  the  company 
ou  accvunt  of  such  policy;   and  provided, 


further,  that  the  policy-bolder  sltall,  at  the 
time  of  making  demand  for  such  paid-up 
policy,  surrender  the  original  policy,  legally 
discharged,  at  the  parent  ofBoe  oC  tiie  com- 
pany. 

"Sec.  5858.  If  the  death  of  the  Insured  oc- 
cur within  the  term  of  temporary  insurance 
covered  by  the  value  of  the  policy  as  deter- 
mined in  section  5856,  and  if  no  condition 
of  the  insurance  other  than  the  payment 
of  premiums  shall  have  been  violated  by  the 
insured,  the  company  shall  be  bound  to  pay 
the  amount  of  the  policy,  the  same  as  if 
there  had  been  no  default  in  the  payment  of 
premium,  anything  in  the  policy  to  the  con- 
trary notwithstanding:  provided,  however^ 
tliat  notice  of  the  claim  and  proof  of  the 
death  shall  be  submitted  to  the  company  in 
the  same  manner  as  provided  by  the  terms 
of  the  policy  within  ninety  days  &tter  the 
decease  of  the  Insured;  and  provided  also, 
that  the  company  shall  have  the  right  to 
deduct  from  the  amount  Insured  in  the  pol- 
icy the  amount  compounded  at  six  pt^  cent. 
Interest  per  annum  of  all  the  premiums  tfaiat 
had  been  forborne  at  the  time  of  the  decease, 
including  the  whole  of  the  year's  premium 
in  which  the  death  occurs,  but  such  premi- 
ums shall  In  no  case  exceed  the  ordinary  life 
premium  for  the  age  at  isane,  witb  intenat 
as  last  aforesaid." 

The  questions  presented  In  this  controver- 
sy are  sharply  In  dispute:  First,  It  is  con- 
tended by  appellants  that  this  policy  falls 
within  the  provisions  of  section  6856,  supra; 
second.  If  it  does  not  fall  directly  within  the 
provisions  of  that  section,  three  full  annual 
premiums  having  been  paid,  the  proviso  in 
section  5859,  p.  197,  Laws  1895,  as  herein 
quoted,  is  applicable,  and  that  *'pald-up  in- 
surance," as  mentioned  in  the  proviso,  con- 
templates temporary  Insurance,  as  provided 
for  in  section  6856,  supra.  On  the  part  of 
the  respondent,  it  is  contended  that  this  pol- 
icy falls  within  the  provision  of  the  body 
of  section  5859,  supra,  and  hence  sectlun 
6856  has  no  application  to  It,  other  ttian 
merely  furnishing  the  basis  for  the  calcula- 
tion of  the  amount  of  paid-up  Insurance  the 
assured  was  entitled  to,  as  provided  for  in 
the  proviso  of  section  6859.  These  conflict- 
ing contentions  are  very  earnestly  and  ably 
presented  by  counsel  for  appellants  and  re- 
spondent. Will  say,  however,  for  this  court 
to  undertake  to  discuss  and  review  every 
phase  of  the  questions  to  which  our  attention 
Is  directed,  would  make  a  volume.  This  is 
a  new  question,  and  one  of  first  impression. 
This  court,  nor  the  courts  of  any  of  the  other 
states,  so  far  as  we  have  been  able  to  dis- 
cover, have  never  been  called  upon  to  de- 
termine the  precise  qneetlon  Involved  in  this 
case. 

The  policy  upon  which  this  suit  b  predi- 
cated was  issued  and  delivered  April  9,  1890. 
In  Missouri,  to  a  citizen  in  Missouri.  It  was 
Issued  by  a  corporation  of  the  state  of  Xow 
York,  then  doing  a  life  Insurance  business  in 
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Hlssmm  It  H  conceded  hj  both  parties  tbat 
tUa  poUc7  ot  inanrance  la  a  HlMonri  con- 
tract In  the  application  for  Insannce'ln 
tbis  caae,  which  bj  tito  policy  la  made  a 
part  of  the  contract,  It  was  agreed  between 
the  parties  ttiat  tb»  contract  ot  inanrance 
sbonld  be  snhJectto  and  based  npon  the  laws 
of  the  state  of  Kew  Totk.  Until  the  enact- 
ment of  section  6868,  aupra,  the  law  was 
well  settled  by  this  court,  as  well  as  the  Su- 
preme Oonrt  of  the  United  States,  that  proTl- 
slons  In  a  policy  similar  to  the  proTlslms 
contained  In  the  policy  before  ns  conld  be  ct 
no  avail  to  the  Insurer;  that,  notwithstand- 
ing the  provisions  in  the  contract,  the  policy 
of  Insnrance  would  be  constmed  under  the 
statutes  of  BClssonrL  See  cases  of  (^rens 
▼.  Mew  Torfc  Llfft  Ins.  G&,  14S  Md  583,  60 
&  W.  619k  BS  L.  a  A.  80S,  71  Am.  St.  Rep. 
828  (which  was  affirmed  by  the  Supreme 
Court  of  the  United  States  In  178  TT.  S.  389, 20 
Snp.  Gt  982,  44  L.  Bd.  1110),  and  Bqultable 
Ufe  Society  t.  Clements,  140  U.  a  220,  11 
Sup.  Ct  822,  SS  li.  Ed.  497.  We  are  now  con- 
fnmted  with  a  statute,  tax  nmstroction, 
which  extends  ttn  contractual  powers  ot  the 
parties  in  a  contract  for  Insurance,  and  au- 
thorises them,  In  respect  to  this  particular 
subject,  to  Insert  provisions  In  an  Insurance 
poU^  that,  undw  the  cases  cited,  were  ot 
no  effect  under  the  law  In  force  at  the  time 
the  conclusions  were  reached  In  those  cases. 
Hence  the  remaA  of  the  trial  Judge  In  his 
opinion  was  very  appropriate  when  he  said: 
"It  seems  to  me  tiiat  this  section  6SiO  Is  a 
l^slatlve  recognition  of  the  rights  of  par- 
ties to  contract  with  refwence  to  the  insur- 
ance laws  of  other  states,  and  In  that  re- 
spect it  may  be  regarded  as  r^;>eallng  legle- 
latively,  we  mli^t  say,  the  dedslona  which 
I  have  mratlcmed."  In  the  case  of  Epperson 
T.  Insurance  Co.,  90  Mo.  App.  436,  section 
B8S9  was  directly  in  judgment  before  that 
court  Bailson,  speaking  for  the  court 
said:  "It  will  be  seen  that  this  act  materially 
changes  the  old  section,  Cor,  in  the  first  part 
ibereot,  it  clearly  ralieves  the  policy  of  a 
oompany  o^nlsed  in  a  foreign  state  from 
the  effect  or  application  of  section  6850,  if 
the  laws  of  that  state  prescribe  a  surrender 
value  or  paid-up  or  temporary  Insurance  In 
ease  of  default  in  payment  of  premloms,  and 
the  p(di(7  ehall  contain  an  agreement  for 
these  things  ss  they  are  prescribed  by  said 
laws.  And  the  last  part  of  said  act,  by  pro- 
tIso.  makes  a  material  addition  to  the  old 
section.  It  »tends  the  period  in  which  a 
policy  may  be  forfeited  from  two  years,  as 
provided  In  section  BSSQ,  to  three  yean.  The 
first  part  of  the  act  •  •  •  baa,  by  Ite 
terms,  application  only  to  policies  Issued  by 
fOredlgn  companies.  The  balance  of  the  act 
Indodli^c  the  proviso,  applies  to  all  policies, 
whether  forolgn  or  local.  In  this  case  It  was 
shown  at  the  trial  that  the  laws  of  tlie  steto 
of  New  Toric  did  prescribe  a  surrender  vahie 
or  paid-up  or  temporary  Insnrance  In  case  of 
default  in  the  payment  of  premiums.  It  was 
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etiown  that  the  policy  in  salt  contained  an 
agreement  for  aucb  surroider  valuer  tempora- 
ry, or  paid-up  Insurance  as  thus  prescribed 
by  tba  laws  ot  sold  rtato^  And  It  was  also 
shown  that  the  deceased  had  not  made  three 
payments  of  premium.  It  Is  thertfwe  clear 
that  the  policy  sued  on  was  forfeited  and 
rcHA  at  tbe  death  of  deceased."  The  conclu- 
sion reached  by  Judge  Ellison  In  that  case 
is  In  harmony  with  our  vlewa  as  to  the 
proper  construction  of  that  statuta  The 
L^slatnre,  by  the  enactment  of  section 
6SS9,  deaily  contemplated  the  eztemdon  or 
broadening  ot  tlie  powen  of  the  contractlog 
parties  In  respect  to  Insuranca  This  policy, 
from  Its  iwovlslons,  clearly  falls  within  the 
terms  ot  section  6859,  and  the  liability  of  the 
respondent  must  flow  from  the  application  of 
the  terms  of  ttiat  Kctlon. 

It  is  Insisted  by  appellante  tliat  section 
6869  should  be  construed  as  though  the  words 
'^fter  payment  of  two  annual  premiums" 
were  written  Into  eadt  prescription  ia  the 
agreements.  In  other  wjprds.  It  is  contended 
that  this  court  should  so  interpret  and  read 
that  section  tiiat  those  words  would  be  added 
to  it  "Courts  do  not  sit  to  say  what  tbe 
law  ought  to  be,  but  it  is  their  duty  to  de- 
dare  the  law  as  they  find  it  leaving  Ita  wis- 
dom and  iMllcy  to  the  liegialature."  In  the 
exendse  of  our  judicial  power,  it  Is  our  duty 
to  so  interpret  the  law  as  to  make  It  har- 
monize with  the  Intent  of  the  lawmakera;  but 
we  are  limited,  even  In  the  application  of  this 
prlndple.  to  a  judicial  interpretation,  which 
by  no  means  contemplates  the  power  to 
amend  the  law  as  handed  ns  for  construction. 
Tills  section  is  not  ambiguous.  It  Is  tfmply 
to  be  constmed  as  meaning  wliat  it  says. 
Parties  are  not  compelled  to  contract  under 
Its  provisions,  but  it  they  do,  the  liabilities 
are  to  he  determined  from  giving  the  terms 
ot  the  statute  their  ordinary  and  familiar 
signification  and  Import 

It  is  nert  liulsted  tiut  this  policy  does  not 
tall  'Within  tile  body  of  section  6869,  so  as  to 
render  Inapplicable  tbe  three  preceding  sec- 
tions referred  to,  for  the  reason  tiiat  the  New 
ToA  statute  does  not  contain  the  necessary 
provisions  to  bring  it  within  the  purview  of 
the  requirements  of  section  6869;  and  it  is 
also  urged  tiiat  tiie  policy  does  not  contain 
tiie  required  agreements  In  respect  to  sur- 
render value,  temporary  or  paid-up  Insur- 
ance, upon  default  being  made  In  the  pay- 
ment of  premiums.  Will  say.  In  reject  to 
such  contention,  tliat  we  have  carefully  ex- 
amined the  policy  and  tbe  law  of  New  York, 
OS  admitted  in  the  st^nlation,  and  from  such 
examination  we  have  readied  the  exclusion 
that  both  the  law  of  New  York  and  tbe  policy 
sued  upon  contain  all  the  necessary  provi- 
sions to  bring  this  policy  within  the  body  of 
section  6^,  and  render  Inapplicable  to  it 
tlie  three  preceding  sections  (6866,  6867,  and 
6868),  except  so  fsr  as  the  pravtoo  makes 
section  6866  applicable.  It  will  be  observed 
that  section  6850t  In  Its  requbemento  ot  what 
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the  otber  states  shall  prescribe,  and  as  to  the 
agreement  In  respect  thereto  to  be  Inaerted 
In  the  policy,  naea  the  terms  dlaJunctlTely; 
that  la  to  say.  It  prorldes  that  the  foreign 
companiea  doing  hnsineBS  in  this  state  shall 
"prescribe  a  snrrender  valne  or  paid-up  or 
temporary  insorance,  In  case  of  default  of 
payment  of  premiums."  It  Is  apparent,  un- 
der the  requirements  of  that  section,  that.  If 
the  law  of  the  foreign  state  and  the  policy 
provided  for  either  of  the  methods  of  Insur- 
ance upon  default  In  the  payment  of  pre- 
miums, it  was  a  snbatantial  compliance  with 
that  section.  It  will  ,be  noted,  by  reference 
to  the  law  of  New  York  and  to  the  terms  of 
the  policy,  tbat  provision  was  made  for  paid- 
up  Insurance,  as  well  as  temporary  insur- 
ance. The  fact  that  the  policy  made  It  op- 
tional with  the  insured,  as  to  the  character  of 
insurance  he  woald  accept,  did  not  place  It 
outside  the  bounds  of  that  section. 

This  brings  us  to  the  last  contention  of 
appellants;  that  is,  that,  even  if  the  policy 
does  fail  within  section  S8S8,  the  proviso  en- 
tities plaintlfFe  to  recover  the  full  face  ta  the 
policy  under  the  provlrions  of  section  5890. 
We  are  miable  to  reach  the  eonclnslon  that 
the  Legislature,  by  the  proviso  in  section  MBO, 
undertook  to  destroy  the  force  and  eCTect  of 
the  body  of  the  act  If  the  policy  in  suit 
falls  within  the  ptavMem  of  the  body  of  the 
act  of  section  tSS58,  then  section  1^50,  by  the 
express  terms  of  the  statute,  Is  not  appli- 
cable; but  appellants  insist  on  the  proviso, 
which  says:  **Provided,  that  in  no  instance 
shall  a  policy  be  forfeited  fw  non-payment 
of  premiums  after  the  payment  of  three  an- 
nual premiums  thereon;  but  in  all  instances 
where  three  annual  preminma  shall  have 
been  paid  on  a  policy  of  Insurance,  the  holder 
of  such  policy  sball  be  entitled  to  paid-up 
insurance,  the  net  value  of  which  shall  be 
equal  to  that  i^vided  for  in  section  B858 
of  this  article."  It  is  clear  that,  If  the  Legis- 
lature Intended  to  destroy  the  force  and  pow- 
er of  the  body  of  the  act  of  section  5898,  It 
would  have  used  terms  which  would  more 
clearly  indicate  such  Intent  than  are  used  in 
such  provlBO.  If  such  was  the  intention,  it 
could  have  avoided  all  confusion  by  simply 
saying  that,  in  cases  where  ttiree  annual 
premiums  are  paid  and  default  Is  made,  then 
the  holder  of  the  policy  shall  be  entitled  to 
such  character  of  insurance  as  is  provided 
by  section  5866.  Instead,  we  have  In  tbe 
proviso,  where  three  annual  pasrments  are 
made,  the  holder  of  the  policy  is  entitled  to 
"paid-up  insurance,  the  net  value  of  which 
shall  be  equal  to  that  provided  for  in  section 
5856.**  It  win  be  noted  that  section  5856  pro- 
vides how  the  net  value  of  the  policy  shall 
be  computed  when  the  premium  becomes  due 
and  is  not  paid.  It  says:  "The  net  value  of 
the  imlfcy,  when  the  premium  becomes  due 
and  is  not  pnid,  shall  be  computed  upon  tbe 
American  Experience  Table  of  Mortality, 
with  four  and  one-half  per  cent,  interest  per 
im,  and  after  deducting  from  three- 


fourths  of  such  net  value  any  notes  or  other 
indebtedness  to  the  company,  given  on  ac- 
count of  past  payments  on  said  policy  issued 
to  the  insured,  which  Indebtedness  shall  tiien 
be  cancelled,  the  balance  shall  be  taken  as  a 
net  single  premium  for  temporary  insurance 
for  tbe  full  amount  written  in  the  policy, 
and  the  term  for  wUch  vaiA  temporary  In- 
surance shall  be  In  force  shall  be  determined 
by  the  age  of  the  person  whose'  Ufe  is  In- 
sured at  the  time  of  default  of  premium  and 
the  assumption  of  mortality  ami  int^est 
aforesaid.**  Here  we  have  provided  for.  In 
express  terms,  temporary  Insurance  for  the 
full  amount  written  in  iOie  policy:  and  it  is 
Insisted  and  very  ably  argued  that  this  is 
the  character  of  tosurance  intended  by  ttie 
term  "paid-up  insurance,"  in  the  proviso  of 
section  6859.  We  are  unaUe  to  agree  to  this 
contention.  It  must  be  admitted  tbat  tbe 
science  of  life  insurance  is  in  an  advanced 
state  in  this  country,  and  In  the  management 
of  the  immoise  increased  bualneaa— in  fact, 
in  condncttog  any  business  invdvlng  the  ap- 
plication of  thorough  budness  principles— cer- 
tain terms  are  used,  as  applying  to  cwtaln 
subdivisions  of  the  business.  We  find  upon 
the  subject  now  before  us  that  not  only  in- 
OMduals,  but,  as  well.  Legislatures  and 
courts,  have  recognized  the  application  cS  eir- 
taln  terms  to  spedal  classes  of  the  business 
transaction.  An  examination  of  the  lawa  of 
Missouri  wffl  demonstrate  that  the  Legisla- 
tnn  keeps  clearly  the  distinction  between 
paid-up  Insurance  and  temporary  and  ex- 
tended Insurance.  The  very  term  "paid-up 
insurance*'  conveys  the  meaning  that  no  more 
payments  are  required,  and  we  are  of  tiie 
opinion  tbat  when  the  L^alature  Is  dealing 
with  the  subject  of  life  insurance,  and  uses 
the  term  "paid-up  insurance."  It  means  an 
insurance  tor  life,  fully  paid  up.  Section 
5867,  Rev.  St  1889,  recognizes  very  clearly 
tiie  distinction  between  paid-up  insurance  and 
extended  Insurance.  Upon  that  subject  It 
provides:  "At  any  time  after  the  payment  of 
two  or  more  full  annual  premiums,  and  not 
later  than  sixty  days  from  the  beginning  oT 
the  extended  Insurance  provided  In  the  pre- 
ceding section,  the  le^^l  holder  of  the  policy 
may  demand  of  the  company,  and  the  com- 
pany shall  Issue,  Its  paid-up  policy,  which, 
in  case  of  an  ordinary  life  policy,  shall  be 
for  such  an  amount  as  the  net  value  of  the 
original  policy  at  the  age  and  date  of  lapse, 
computed  according  to  the  actuaries*  or  com- 
bined experience  table  of  mortality,  with  In- 
terest at  the  rate  of  four  per  cent  per  an- 
num, without  deduction  of  indebtedness  on 
account  of  snid  policy,  will  purchase,  applleil 
as  a  single  premium  upon  the  table  rates  of 
the  company."  In  the  case  of  Cravens  v. 
Ins.  Co.,  supra,  the  court  fully  recognises  the 
distinction  heretofore  mentioned.  Burgess, 
J.,  in  that  case,  says:  "Tbis  section,  we 
think,  has  reference  solely  to  *pald-up*  poli- 
cies, and  gives  the  holder  of  a  policy  who  to 
entitled  to  extended  fnsurance  undw  section 
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6668  the  rlglit  to  compel  tbe  company,  vltUn 
a  limited  time  firom  tbe  beginning  of  sncb 
eztmded  Imanmce,  to  oooTert  the  extended 
insmrance  Into  a  pald-np  p<dlcy  of  a  preecrfb- 
ed  value,  If  lie  so  deelres."  Tbe  very  terms 
of  the  section  under  discussion  (section  6850) 
make  the  distinction.  In  Its  requlremoit  of 
the  Cor^gn  state  "to  prracribe  pald-np  or 
temporary  insurance."  It  becomes  more  ap- 
parent that  tbe  term  '"pald-np  Insurance,"  as 
used  In  the  proviso,  was  not  Intended  to  te- 
tet  to  temporary  Insurance,  as  mentioned  In 
section  5856,  when  we  look  at  the  amend- 
ment of  section  6869.  as  contained  in  section 
7900,  Rev.  8t  1899,  wUch  provides:  "Sec. 
7900.  The  three  preceding  sections  shall  not 
be  applicable  In  the  following  cases,  to-wit: 
It  the  pdlley  shall  contain  a  provision  for  an 
nncfuidltionai  snrrender  value,  at  least  equal 
to  tbe  net  single  premium,  for  tbe  tempcurary 
insurance  provided  for  herelnbafore,  or  for 
the  unconditional  commutation  of  the  policy 
for  non-forfeltable  paid-up  Insintince,  or  If 
tbe  1^1  holder  of  the  policy  shall,  wltliln 
sixty  days  after  default  of  premium,  sor- 
render  tbe  policy  and  accept  from  die  com- 
pany another  form  of  policy,  or  If  the  policy 
shall  be  surrendered  to  the  company  for  a 
consideration  adequate  In  the  judgment  of 
the  legal  bolder  thereof,  then,  and  In  any  of 
the  foregoing  cases,  this  article  shall  not  be 
arollcable:  provided,  that  in  no  instance  shall 
a  policy  be  forfeited  for  non-payment  of  pre- 
miums after  the  payment  of  three  annual 
iremlums  thereon;  but  in  all  instances  where 
three  annual  premiums  shall  have  been  paid 
on  a  policy  of  insurance,  the  holder  of  sneh 
I>oUcy  ^11  be  entitled  to  paid-up  or  extend- 
ed insurance,  the  net  value  of  which  shall 
be  equal  to  that  provided  for  in  this  article." 
It  will  be  specially  noted  that  the  contrast 
Is  maintained  all  through  the  section  between 
temporary  and  paid-up  insurance,  and  finally 
this  Is  emphasized  In  tbe  proviso,  which  pro- 
vides for  "pald-np  or  extended  Insurance,  the 
net  value  of  which  shall  be  equal  to  that 
provided  for  in  this  article." 

It  is  urged  that  "paid-up  Insurance,"  as 
used  In  the  proviso  of  section  eSSO,  should  be 
construed  to  mean  "pald-np  temporary  In- 
surance." To  give  It  this  coQstrncUon  would 
simply  require  judicial  legislation  by  amend- 
ing the  section  In  that  respect,  and,  In  order 
to  make  it  fully  fall  within  the  provisions  of 
section  6856,  we  would  be  required  to  make 
tbe  additional  amendment;  that  is  to  say, 
"paid-up  temporary  Insurance,  for  the  full 
amount  written  In  the  policy."  This  amend- 
ment by  judicial  construction  we  are  not 
willing  to  add  to  the  proviso  of  section  6859. 
We  take  It  that  the  words  in  the  proviso, 
"the  net  value  of  which  shall  be  equal  to 
that  provided  for  in  section  5S36,"  have  refer- 
ence solely  to  tbe  computatlqp  of  tbe  net 


value  of  the  policy,  so  as  to  ascertain  tbe 
amoimt  of  paid-up  Insm^noe  which  can  bo 
bought.  In  other  words,  that  reference  to 
section  5856  In  the  proviso  means  that  you 
shall  compute  the  net  value  of  the  policy,  to 
accordance  with  the  provisions  of  section 
5856,  hut  It  does  not  mean  that  the  result  of 
such  computatkm  shall  purchase  temporary 
insurance  for  tbe  full  amount  written  in  the 
policy.  If  it  bad  been  so  Intended,  it  would 
have  80  stated,  and  would  not  have  used  the 
t^m  *'paid-iqp  insorance,"  which  has  such  a 
well-understood  meaning  under  the  laws  of 
this  state,  as  well  as  nearly  every  other  state 
in  the  Unhm, 

It  is  Insisted  that  the  terms  fn  flie  pfotIbo 
cannot  refer  to  computation  of  the  net  value, 
as  provided  In  section  6850,  alone,  for  tbe 
reason.  It  Is  u^ed,  that  tbe  compntation  un- 
der that  section  cannot  be  made  applicable 
to  paid-up  Insurance  for  Ufa,  as  mentioned  In 
tbe  provlaa  If  a  computatton  can  be  made, 
BO  as  to  Invest  the  result  In  temp<»ary  In- 
surance, the  same  calculation  will  produce 
the  same  result  to  Invest  In  pald-np  Insur- 
ance. It  will  not  answer  tbe  conclusion 
reached  as  to  this  policy  to  say  that  this 
construction  is  unfavorable  to  the  policy  hold- 
er. We  are  not  prepared  to  say  as  to  which 
construction  would  be  most  beneficial  to  the 
Insured.  Tbe  terms  of  the  statute,  and  not 
the  interests  of  either  party,  must  control  in 
the  construction.  We  will  say,  however,  that, 
while  in  this  particular  case  it  may  cerate 
unfavorably  to  the  Insured,  had  he  lived  be- 
yond the  period  to  which  his  temporary  in- 
surance, contended  for,  extended,  and  then 
been  unable  to  farther  pay  the  premiums,  his 
temporary  Insurance,  even  for  the  full  amount 
of  the  p(dlcy,  would  be  of  little  benefit  to- 
bim. 

The  adjudications  upon  insurance  policies, 
even  as  numerous  as  they  are,  shed  but  lit- 
tle light  upon  the  conatrnction  and  applica- 
tion of  this  comparatively  new  statute;  hence 
we  have  been  left  to  apply  to  the  terms  of 
the  statute  under  discussion  the  common  and 
approved  use  of  such  terms. 

We  have  reached  the  conclusion  that  the 
policy  upon  which  this  suit  is  based  falls 
within  the  provisions  of  section  6859,  Laws 
1895,  p.  197,  and  that  section  5856,  Rev.  St. 
1889,  Is  Inapplicable,  except  so  far  as  the 
proviso  in  said  section  renders  Its  application 
necessary  In  the  computation  of  the  amount 
to  be  applied  to  the  payment  of  paid-up  In- 
surance. With  these  views,  we  are  of  the 
opinion  thei'e  was  no  error  In  the  Judgment 
by  the  trial  court,  and  that  the  learned  trial 
judge  correctly  Interpreted  tbe  law,  as  ap- 
plicable to  this  case,  in  his  written  opinion, 
and  the  Judgment  will  be  affirmed.  All  con- 
cur. 
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<8ttpr«in«  Court  of  Mlsioiirl,  DivMon  No.  1. 

Mar  27,  1803.) 

STRBBT    RAILROADS  —  INJURIES    TO  FEDBS- 
TiUAN  AT  CROSSINO— CONTRIBUTORT 
NEQIJaBNCB-NBW  TRIAL. 

1.  A  decedent's  contributory  negligence  in 
knowinelp'  attempting  to  pais  in  tront  of  an 
approaciung  street  car  at  a  Btreet  croasing,  in 
BOOL  dose  proximity  thereto  as  to  make  the 
dangw  of  collision  imminent,  bars  a  recoTerr, 
though  the  street  railway  company  was  negU- 
gent  in  failing  to  aoand  the  gong  of  the  ap- 
proaching car  running  at  an  excessive  rate  of 
speed,  and  even  though  it  also  failed  to  use 
propw  care  to  stop  die  car  after  tte  dangerous 
position  of  the  decedent  became  known  to  it. 

2.  Where  the  verdict  of  the  Jury  is  for  the 
right  par^  and  In  accordance  with  the  law,  it 
wU)  not  be  disturbed,  though  the  court  gave 
•rroneoua  instructions. 

8.  PlaintUPs  decedent  was  UDed  by  a  street 
car  at  a  crossing.  The  street  was  clear  of  ob- 
structions, and  tnere  was  plenty  of  light  to  see 
distinctly.  There  was  no  evidence  that  decedent 
looked  or  listened  before  going  on  the  track, 
except  that  of  the  motormau,  who  testified  that 
when  he  saw  her  he  hit  bis  gong,  but  sbe  con- 
tinued until  she  got  on  the  south-bound  track; 
that  at  that  time  the  car,  which  was  on  the 
north-bound  track,  was  within  probably  20  feet 
from  her;  that  she  paused  for  an  Instant,  and 
when  the  car  got  within  fire  feet  of  her  sbe 
deliberately  walked  on  the  uorth-boand  track 
in  front  of  the  car  and  attempted  to  cross,  when 
the  car  killed  her.  Held,  as  a  matter  of  law, 
that  decedent  was  guilty  at  contrlbntoiy  negli- 
gence. 

Appeal  frcHn  Circuit  Court,  St  Louis  Conn- 
ty;  Rudolph  Hirzel,  Judge. 

Action  by  Thomaa  Moore  agralnat  the  On- 
dell  Railway  Company.  Prom  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

A.  R.  Taylor,  for  appellant  Geo.  W.  Ea»> 
ley  and  Boyl^  Prieet  ft  Lebmann,  for  re- 
spondent 

MARSHALL,  J.  This  Is  an  action,  under 
the  statute,  to  recover  $5,000  damages  for  the 
death  of  the  plaintlfF's  wife,  on  the  14th  of 
October,  1896,  caused  by  being  run  into  and 
injured  by  one  of  the  defendant's  electric  cars 
on  Fourteenth  street,  opposite  the  termination 
of  Relmont  street.  In  the  city  of  St  Louis. 
There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

The  petition  charges  that  the  plalntifTs 
wife  was  crossing  Fourteenth  street,  "on  the 
north  crossing  of  Belmont  streelf'  (the  evi- 
dence on  both  sides  showed  she  was  cross- 
ing on  the  south  crossing),  and  that  the  car, 
without  any  warning  being  given  of  Its  ap- 
pro.ach  by  ringing  the  bell  or  otherwise, 
ran  upon  her,  knocked  her  down,  and  so 
Injured  her  as  to  cause  her  death.  The  pe- 
tition assigns  as  further  negligence  that  there 
was  a  city  ordinance  In  force  which  required 
motormen  and  conductors  to  keep  a  vigilant 
watch  for  vehicles  and  persons  on  foot  espe- 
cially children,  either  upon  the  track  or  mov- 
ing towards  it  and  upon  the  first  appear- 

Mtebearlos  deDied  July  2.  1903. 
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ance  of  danger  to  s^  the  car  witbln  tlie 
shortest  time  and  space  possible,  and  ttuit 
the  defendant's  motorman  and  conductor  fail- 
ed to  obey  the  reanlremaits  of  this  ordinanoe- 
Tbe  petition  assigns  as  further  negligence 
that  there  was  a  dty  ordinance  in  force 
which  prohlbltB  the  defendant  from  running 
its  cars  at  a  greater  rate  of  speed  than  10 
miles  an  hour,  and  that  the  car  that  struck 
the  plaintiff's  wife  was  running  at  a  greater 
rate  of  speed  than  10  miles  an  hour.  The 
petition  charges  that  in  consideration  of  the 
grant  by  the  city  of  the  right  to  operate  Ita 
cars,  the  defendant  undertook  and  bound  it- 
self to  observe  and  obey  the  provisions  of  the 
ordinances  hertin  referred  to.  The  answer  ts 
a  general  denial,  and  a  plea  of  contributory 
negligence,  In  that  the  plalntifTs  wUft  walked 
"upon  defendant's  track  In  front  ot  Its  car, 
without  looking  or  listening  for  an  approach- 
ing car,  in  such  proximity  to  the  car  that  it 
was  Impossible  to  stop  the  car  and  avoid  the 
collision  and  Injury.'* 

Tbe  locus  in  quo  was  this:  Fourteenth 
street  mns  north  and  south,  and  is  80  feet 
wide,  and  the  defendant  has  a  donble  track 
thereon,  near  the  center  of  the  street  the 
west  track  being  need  by  the  south-bound 
cars,  and  the  east  track  by  the  north-bonnd 
cars.  Belmont  street  is  25  feet  wide,  and 
intersects  Fourteenth  street  on  Ito  west  side. 
It  stops  at  Fonrteentb  street  Bast  of  Potuv 
teenth  street  but  not  on  a  direct  prolongation 
of  Belmont  street  there  is  an  alley  15  feet 
wide.  Tbe  next  street  south  of  Belmont  Is 
Spruce  street  snd  the  distance  between  tbe 
two  Is  only  ISO  feet  The  next  street  north 
of  Belmont  is  Clark  avenne,  and  the  distance 
between  these  two  Is  also  only  190  Cset 

The  undisputed  facts  in  tbe  case  are  that 
the  deceased  was  the  wife  of  the  plaintiff; 
that  they  lived  at  1411  Belmont  street;  that 
about  10  o'clock  on  the  night  of  October  14, 
1806,  she  left  the  house  to  get  the  plaintiff 
something  to  eat;  that  sbe  wait. east  to 
Fonrte«ith  street  sud  then  started  across 
Fourteenth  street,  at  tbe  south  crossing  of 
what  would  be  the  prolongation  of  the  south 
side  of  Belmont  street;  that  the  street  was 
free  of  obstruction,  and,  while  there  were 
no  lights  at  that  point  there  were  lights  at 
Spruce  street  on  the  south,  and  at  Clark 
avenue  on  the  north;  that  the  night  was 
clear;  that  there  was  plenty  ot  light  ttiere, 
and  an  approaching  car  conld  have  be«i 
easily  seen  as  Car  south  as  Spruce  street  and 
as  far  north  as  Clark  avenue;  that  the  plaln- 
tifTs wife  was  proceeding  across  Fourteenth 
street,  going  in  an  easterly  direction,  when 
she  was  injured;  and  that  Fourteenth  street 
at  tbe  p<^t  of  the  accident  Is  slightly  up 
grade. 

The  disputed  facts  are  as  follows:  The 
evidence  on  tUe  part  of  the  plaintiff  tended 
to  show  that  she  was  walking  very  slowly; 
that  tbe  car  was  running  very  rapidly,  as 
much  as  15  miles  nn  hour;  that  no  gong 
was  sounded;  that  she  was  struck  by  a 
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north-boniid  car  just  as  she  was  about  to 
step  off  tbe  east  track;  that  the  car  Old  not 
slacken  Its  speed  before  It  stmck  her;  that 
the  car  was  stopped  at  a  point  abont  80  feet, 
beyond  the  point  of  the  accident;  that  a  car 
running  at  the  rate  of  six  miles  an  bonr 
conid  be  stopped  b7  means  of  tbe  brakes  In 
abont  10  feet,  and  by  nsing  the  rererse  power 
In  3  to  4  feet;  that  running  S  or  10  miles  an 
hour  It  could  be  stopped  In  30  feet  by  using 
the  brakes;  that  mnning  15  miles  an  bonr  It 
could  be  stopped  in  a  car  length  and  a  half 
by  nring  the  rererse  power. 

The  witnesses  fOr  the  plaintiff  were  stand- 
ing at  the  northwest  comer  of  Fourteenth 
nnd  Spruce  streets  at  the  time  of  the  acci- 
dent. Beoiuse  the  car  was  between  them 
and  the  plaintlfl's  wife,  they  did  not  see  the 
car  strike  her.  But  they  said  when  she  was 
between  the  sidewalk  on  tiie  west  side  of 
Fourteenth  street  and  the  railroad  track  the 
car  wu  at  Spruce  street 

The  city  ordinances  pleaded  were  offered 
In  evidence,  and  it  was  admitted  tiiat  the 
defendant  had  accepted  them. 

The  evidence  of  the  defendanlfs  motorman 
was  that  he  saw  the  plaintiff's  wife  when 
the  car  was  about  80  feet  north  of  Spruce 
street;  that  she  was  then  between  the  cnrb 
on  the  west  side  of  Fourteenth  street  and 
the  south-bound  car  track;  that  tbe  car  was 
tben  running  about  Ave  miles  an  hour;  that 
he  Bounded  the  gong  when  he  flrst  saw  her, 
and  reduced  the  speed  of  tbe  car  to  four 
miles  an  bonr;  that  sbe  continued  on  her 
way  until  she  got  to  the  south-bound  track; 
fliat  "at  that  time*  when  she  stepped  there 
1  was  within  probably  perhaps  20  feet  of 
her;  she  paused  for  an  Instant,  and  when  I 
got  within  flTO  feet  of  her  she  Just  deliberate- 
ly walked  over  the  track.  I  reversed  my 
car,  but  she  was  too  close,  and  It  hit  her. 
Qnes.  Which  part  of  the  car  hit  her.  Ans. 
The  east  side  of  tbe  car— the  opposite  side— 
sbe  almost  cleared  tbe  track.  It  was  the 
fender  hit  her  about  at  the  ankle,  and  she 
fell  down  on  the  street"  This  witness  tes- 
tified that.  If  the  reverse  current  Is  applied 
to  a  car  going  at  the  rate  of  five  miles  ^n 
hour  on  a  slight  grade,  tbe  car  will  slide  90 
feet  Tbe  conductor  of  the  car  testified  that 
tbe  car  was  running  about  five  miles  an  hour, 
and  that  tbe  motonnan  rang  the  gong  con- 
tinuously as  be  approached  Belmont  street; 
that  It  was  foot  bell;  that  the  car  stopped 
with  the  rear  platform  "alongside"  of  where 
the  plalntitrs  wife  laid.  The  superintend- 
ent of  the  defendant  testified  that  the  car 
weighed  eight  tons,  and  that  it  would  take 
4%  seconds  to  stop  the  car  if  It  was  mnning 
at  a  rate  of  four  or  five  miles  an  hour,  and 
that  the  car  will  slide  from  five  to  ten  feet 
even  on  a  slight  up  grade.  The  assistant 
superintendent  of  tbe  City  Hospital  testified 
that  when  the  pl&lntlfl  reached  the  hospital 
she  had  a  contusion  of  the  skull,  and  was 
under  the  Infinence  of  liquor.  "Sbe  had  tbe 
odor  of  alcohol  on  her  breath." 
75S,W.-4a 


1.  Under  this  state  of  the  record,  connsel 
for  the  appellant  very  properly  says:  'Tor 
the  purpose  of  ttils  hearing  we  will  concede 
that  ttiere  was  evidence  for  the  defendant 
tending  to  sustain  the  answer  and  make  tbe 
Issue  for  the  jury,  and  we  claim  a  reversal 
of  the  case  upon  the  grounds  herein  stated"— 
that  Is,  that  the  trial  court  erred  In  a  matter 
of  law  In  giving  the  defendant* s  Instractlona. 
To  fully  understand  the  case,  It  Is  necessary 
to  set  out  all  the  instmctlons  bearing  upon 
the  question  of  the  liability  of  the  defendant 
and  the  duty  of  the  deceased  that  were  given 
at  the  request  of  either  Ihe  plaintiff  or  the 
defendant,  and  by  the  Court  of  Its  own  mo- 
tion. 

The  lutmctions  given  for  tbe  plaintiff  are 
as  follows:  "(1)  If  tbe  Jury  find  from  the 
evidence  In  this  case  that  on  tbe  18th  day 
'Of  October,  1886,  the  defendant  was  oper^ 
atlng  the  raUiray  and  car  herein  mentioned, 
as  a  pnbUc  conveyance,  for  tbe  purpose  of 
transporting  persons  for  hire  from  one  point 
to  another,  within  tbe  dty  of  St  Louis,  as  a 
street  railway;  and  If  the  Jury  further  find 
from  tbe  evidence  that  at  said  time  Four^ 
teenth  and  Belmont  streets,  at  the  place 
mentioned  In  the  evidence,  were  public  streets 
within  tbe  dty  of  St.  Louis;  and  If  the  Jury 
find  from  the  evidence  that  Jennie  Moore, 
mentioned  in  tbe  evidence,  was  tbe  lawful 
wife  of  the  plaintiff;  and  If  the  Jury  find 
from  the  evidence  that  on  the  itfght  of  Octo- 
ber 18k  1890.  the  plaintiff's  wife,  Jennie 
Moore,  was  pasdng  over  the  south  crossing 
of  Belmont  and  Fourteenth  streets,  and 
wbitot  doing  so  the  defendant's  car  ran 
against  her  and  so  Ii^ured  her  that  she  died 
from  said  injuries;  and  If  the  Jury  find  from 
the  evidence  that  said  car  was,  by  tbe  de- 
fendant's servants  In  charge  of  same,  being 
run  at  a  greater  rate  of  speed  than  10  miles 
per  hour  at  said  time;  and  If  the  Jury  fur^ 
tber  find  fnnn  the  evidence  that  such  ex- 
cessive rate  of  speed,  over  10  miles  per  honr, 
directly  contributed  to  came  said  car  to  so 
strike  and  Injure  plaintiff's  said  wife;  and 
If  tbe  Jury  further  find  from  the  evidence 
that  plaintiff's  wife  exercised  ordinary  care 
to  look  and  listen  for  an  approaching  car 
while  going  upon  and  over  defendant's  track 
—then  plaintiff  is  aititled  to  recover.  (2)  If 
tbe  jury  find  from  tbe  evidence  that  on  the 
18th  day  of  October,  1886,  the  defendant  wan 
operating  the  railway  and  car,  mentioned  in 
the  evidence,  for  the  purpose  of  transporting 
persons  for  hire  trom  one  point  to  another 
within  the  city  of  St  Iionls,  as  a  street  rail- 
way; and  if  the  Jury  find  from  the  evidence 
that  at  said  time  Fourteenth  and  Belmont 
streets  were  public  streets,  within  the  dty 
of  St.  Louis,  at  the  place  mentioned  In  tbe 
evidence;  and  If  the  Jury  further  find  from 
tbe  evidence  that  on  the  nlgbt  of  said  day 
the  plaintiff's  wife,  Jennie  Moore,  was  on  the 
south  crossing  of  said  streets,  passing  from 
the  west  side  of  Fourteenth  street  to  the 
east  side  thereof  acroas  defendant's  tracks; 
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and  if  the  jury  further  find  from  the  eTi- 
dence  that,  as  the  plaintiff's  wife  moved 
towards  and  across  defendant's  tracks,  de> 
fendant's  motorman  saw  ber;  and  if  the 
Jury  further  find  from  the  evidence  that  as 
plaintiff's  wife  approached  and  went  upon 
defendant's  track  she  was  in  danger  of  be- 
ing injured  "by  defendant's  north-bound  car; 
and  If  the  jury  further  find  from  the  evi- 
dence that  defendant's  motorman  on  the 
north-bound  car  saw,  or  by  keeping  a  vigilant 
watch  could  have  seen,  that  the  plaintiff's 
wife,  as  Bhe  approached  and  went  upon  de- 
feodant'a  north-bound  track,  was  In  danger 
of  Injury  from  said  car,  and  therefwe  could 
have  averted  Injury  to  plaintiff's  wife  by 
Btopplng  said  car  within  the  shortest  time 
and  space  possible,  and  neglected  to  do  so- 
then  plaintiff  is  entitled  to  recover  five  thou- 
sand dollars.  (3)  If  the  Jury  find  from  the 
evidence  that,  as  the  defendant's  car,  moving 
northward,  approached  the  south  crossing  of 
Belmont  street,  the  plaintiff's  wife  was  pass- 
ing over  sold  crossing;  and  If  the  Jury  fur- 
ther find  from  the  evidence  that  said  cross- 
ing was  a  public-  crossing  for  pedeatrlaos; 
and  if  the  Jury  farther  find  from  the  evi- 
dence that  as  plalntiers  wife  was  so  pa  Ming 
over  said  crossing  she  was  stmck  and  in- 
jured by  defendant's  north-bound  car  so  that 
she  died  from  said  injuries;  ajid  if  the  Jury 
further  find  from  the  evideQce  that  as  said 
car  approached  said  crossing  defendant's 
servants  in  charge  of  the  car  failed  to  give 
any  signal,  by  bell  or  otherwise,  of  the  ap- 
proach of  said  car  to  said  crossing;  and  If 
the  Jury  fivther  find  from  the  evidence  that 
said  failure  to  give  said  signal  directly  con- 
tributed to  cause  the  injury  and  death  of 
plaintiff's  wife;  and  if  the  Jury  find  fnun 
the  evidence  that  plaintiff's  wife  was  ez^ 
clslug  ordinary  care  whilst  approaching  and 
passing  over  said  track— then  plaintiff  Is  en- 
titled to  recover  five  thousand  dollars:  pro- 
vided the  Jury  believe  from  the  evidence  that 
such  failure  to  give  such  signal  was  negli- 
gence on  the  part  of  the  servants  of  the  de- 
fendant. (4)  By  the  term  'ordinary  care,'  as 
used  in  the  instructions,  la  meant  that  de- 
gree of  care  that  would  be  used  by  a  person 
of  ordinary  prudence  under  the  same  or  sim- 
ilar circumstances.  A  failure  to  eznxdse  ordi- 
nary care  as  thus  defined  would  be  negli- 
gence. (5)  The  court  instructs  the  Jury  that 
if  they  find  from  the  evidence  that  the  de- 
ceased. Jennie  Moore,  did  see  the  approach 
of  defendant's  car  before  it  struck  and  in- 
jured her,  yet  if  said  car  was  distant  from 
her  a  sufficient  distance  to  have  enabled  her 
to  cross  the  track  ahead  of  the  car  in  safety 
by  the  exercise  of  ordinary  care  and  expedi- 
tion, if  said  car  was  running  not  exceeding 
10  miles  per  hour,  then  she  had  the  right 
to  proceed  to  cross  defendant's  track.  If  she 
used  ordinary  care  and  expedition  in  doing 
so,  and  If  she  did  not  know  or  have  reason 
to  believe  said  car  was  in  fact  running  more 
than  10  miles  per  hour  (if.  Id  fact,  said  car 


was  running  mort  than  10  miles  per  hour)," 
The  instructions  given  at  the  request  of 
defendant  are  as  follows:  "(1)  The  jury  are 
Instructed  that  the  negligence  alleged  against 
the  defendant  is:  First,  tliai  the  d^widant 
failed  to  give  warning  of  the  apiH'oach  of 
the  car  by  sounding  the  liell  or  otherwise; 
second,  that  the  defendant  did  not  keep  a 
vigilant  watch  for  persons  <m  foot  upon  the 
tracks  or  moTing  towards  them,  and  did  not. 
v^oa  the  first  appearance  of  danger,  stop  the 
car  within  the  shortest  time  and  space  pos- 
sible; and,  third,  that  tlie  defendant  ran  its 
car  at  the  time  in  question  at  a  rate  of  speed 
exceeding  10  miles  an  tioar.  And  the  court 
instructs  the  jury  that  it  is  incumbent  upon 
the  plaintiff  to  prove  ttiat  the  defendant  was 
guilty  of  one  w  the  other  of  these  specified 
acts  of  segllgenee,  and  that  such,  negligence 
on  its  part  caused  the  injury  complained  of. 
Ajad  tveA  though  the  jory  find  that  the  de- 
fendant was  guilty  of  one  or  the  other  of 
the  acts  cluugcd,  and  even  if  they  find  tliat 
such  uaglisence  contributed  to  the  injury 
complained  of,  stUl,  If  tbey  further,  find  that 
the  deceased,  Mrs.  Moore,  was  negligent  in 
attempttag  to  erow  tbe  track  of  defendant  as 
sbe  did,  and  that  such  negligence  on  her  part 
contributed  tft  the  accident,  then  the  plaintiff 
is  not  entitled  t»  recover.  The  court  in- 
strocts  the  joMj  that,  altheugh  they  may  be- 
lieve and  find  from  the  evidence  tbst  the  de- 
fendant, thr««gb  Its  agents  and  servants  in 
charge  of  its  said  car,  was  i^Ugent  In  fail- 
ing to  sound  the  gong;  and  that  it  was  negli- 
gent in  running  said  car  at  a  rapid  rate  of 
speed,  yet  the  plaintiff  is  nevertheless  not 
entitled  to  recover  if  you  further  believe  that 
the  deceased  knowingly  tried,  by  hurrying, 
to  pass  in-  front  of  said  moving  car,  in  such 
close  proximity  thereto  as  to  make  the  dan- 
ger of  collision  imminent;  and  this  is  true 
evm  though  you  may  further  find  that  the 
agents  and  servants  of  the  defendant  failed 
to  use  proper  care  to  Stop  said  car  after  such 
dangerous  position  of  the  deceased  became 
known  to  them.  (3)  The  court  instructs  the 
Jury  that,  although  they  may  believe  and  find 
froip  the  evidence  that  the  motorman  of  de- 
fendant's car  saw  the  deceased  wife  of  plain- 
tiff approaching  the  track,  on  which  said  car 
was  moving,  afoot,  and  with  said  car  in  view, 
said  motorman  nevertheless  had  the  right  to 
assume  that  said  deceased  would  not  pass 
in  front  of  said  car,  but  that  she  would  stop 
before  passing  ooto  the  same,  and  that,  under 
such  assumption,  he  bad  the  right  to  proceed 
with  the  speed  of  said  car  unabated,  onless 
yon  believe  that  the  same  was  being  run  at 
an  unlawful  or  negligent  rate.  (4)  Even 
though  the  motorman  saw  Mrs.  Moore  cross- 
ing the  street  and  moving  toward  the  track 
along  which  this  car  was  moving,  atill  he 
bad  the  right  to  assume  that  she  knew  the 
car  was  approaching  and  would  have  r^ard 
for  her  own  safety,  and  not  attempt  to  pass 
in  front  of  the  same  if  it  was  obviously  dan- 
gerous to  attempt  to  do  so.  And  the  motor- 
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man  had  the  right  to  assume  that  she  would 
stop  when  she  came  to  the  track,  and  not 
attempt  to  cross  in  front  of  his  car  If  It 
was  manifestly  nnsafe  to  do  so.  And  the 
motorman  had  the  right  to  proceed  at  a  law- 
ful rate  of  speed,  and  was  not  bound  to  stop 
his  car  until  she  placed  herself  In  a  position 
of  peril  by  coming  npou  the  track,  or  so 
close  to  it  as  to  endanger  her." 

The  court  of  Its  own  motion  gore  to  the 
jury  the  following  instruction:  "The  Jury  are 
instructed  that  the  negligence  alleged  against 
the  defendant  Is:  (1)  That  at  the  time  in 
question  the  defendant  failed  to  give  warn- 
ing  of  the  approach  of  the  car  by  sounding 
the  bell  or  otherwise.  {2)  That  the  defend- 
ant did  not  keep  a  Tigllant  watch  for  persons 
on  foot  upon  the  tracks  or  moving  towards 
them,  and  did  not,  upon  the  first  appearance 
of  danger,  stop  the  car  within  the  shortest 
time  and  space  possible.  (8)  That  the  de- 
fendant ran  its  car  at  the  time  in  question 
at  a  rate  of  speed  exceeding  10  miles  per 
hour.  And  the  court  instructs  the  Jury  that 
it  is  incumbent  upon  the  plalntlfF  to  prove 
that  the  defeudant  was  guilty  of  one  or  the 
other  of  these  special  acts  of  negligence,  and 
that  each  negligence  on  its  part  caused  the 
injury  complained  of.  And  even  thou^  the 
Jury  find  tliat  the  defendant  was  guilty  of 
one  or  the  other  of  the  acts  charged,  and 
even  though  they  find  that  such  negligence 
contributed  to  the  Injury  complained  of,  still, 
if  they  further  find  that  the  deceased,  Mrs. 
Moore,  was  negligent  in  attempting  to  cross 
the  track  of  defendant  as  she  did,  and  {hat 
euch  negligence  on  her  part  contributed  to 
the  accident,  then  the  plaintiff  is  not  entitled 
to  recover,  unless  you  further  find  from  the 
evidence  that  the  defendant  motorman  saw, 
or  by  the  exercise  of  reasonable  care  might 
have  seen,  that  the  plaintiff's  wife  was  In 
a  position  of  danger  or  peril,  and  that  the 
said  motorman  thereafter  could  have  averted 
the  Injury  to  platntiCfs  wife  by  the  exercise 
of  reasonable  or  ordinary  care,  but  negli- 
gently failed  to  do  so." 

It  Is  onnecessary  to  notice  the  first  Instruc- 
tion given  for  the  plaintiff,  further  than  to 
say  that  there  is  no  evidence  whatever  In 
the  record  that  the  deceased  looked  or  lis- 
tened for  an  approaching  car  while  going 
upon  or  over  the  defendant's  track.  The 
plaintiff  Introduced  no  evidence  whatever 
bearing  upon  this  proposition,  and  the  defend- 
ant's evidence  shows  that  she  paused  an  In- 
stant while  on  the  south-bound  track  when 
the  car  was  20  feet  from  ber,  and  then  de- 
liberately stepped  upon  the  north-bound  track 
wh^n  the  car  was  within  5  feet  of  her. 

The  plaintiff's  second  Instruction  predi- 
cates a  right  of  recovery  upon  a  violation  of 
the  pleaded  and  accepted  dty  ordinance,  and, 
read  In  connection  with  the  defendant's  third 
and  fourth  Instructions,  and  with  the  Instruc- 
tion given  by  the  court  of  Its  own  motion, 
the  jury  could  not  fall  to  understand  the 
lav  of  the  case  as  mada 


The  appellant,  however,  attacks  the  second 
Instruction  given  for  the  defendant.  The 
dominant  idea  expressed  by  thla  Instructloa 
Is  that,  notwithstanding  the  defendant  may 
have  been  primarily  negligent,  neverthelefw 
the  plaintiff  cannot  recover  If  thereafter  both 
the  defendant  and  the  deceased  were  guilty 
of  concurrent,  subsequent  negligence,  nor 
can  the  plaintiff  recover  If  both  were  guilty 
of  negligence  of  euch  kind,  charact«,  or  de- 
gree as  to  constitute  It  recklessness  or  wan- 
tonness. The  rule  Is  thus  stated  in  7  Am.  A; 
Eng.  Enc.  Law  (2d  &>1.)  pp.  385,  S86:  "And 
BO  when  the  negligence  of  the  person  Ihfllct- 
ing  the  Injury  Is  subsequent  to,  and  Inde- 
pendent of,  the  carelessness  of  the  person 
injured,  and  ordinary  care  on  the  part  of  the 
person  inflicting  the  injury  would  have  dis- 
covered the  carelessness  of  the  person  in- 
jured In  time  to  avoid  Its  ^ects  and  prevenit 
Injuring  him,  there  Is  no  contributory  negli- 
gence, because  the  fault  of  the  injured  party 
becomes  remote  In  the  chain  of  causation. 
In  such  a  case  the  want  of  ordinary  care  on 
the  part  of  the  injured  person  la  not  held  a 
Juridical  cause  of  his  injury,  but  only  a  con- 
dition of  Its  occurrence.  Conversely,  when 
the  carelessness  of  the  person  fnfilcting  the 
Injury  is  antecedent  to  the  negligence  of  the 
person  Injured,  and  the  latter  might  by  ordi- 
nary care  have  discovered  the  failure  of  the 
former  to  use  such  care,  in  time  to  avoid  flie 
Injury,  there  can  be  no  recovery,  because  the 
Intervening  negligence  of  the  injured  person 
is  the  direct  and  proximate  cause  of  his  in- 
Juiy."  Judge  Cooley  states  the  law  with  bia 
usual  force  and  cleameas,  as  follows:  "Re- 
garding the  case  of  a  negligent  Injury,  the 
general  result  of  the  anthorittes  seems  ts 
be  that  If  the  plaintiff  or  party  Injured,  by 
the  exercise  of  ordinary  care  under  the  dr- 
cumstanees,  might  have  avoided  the  conse- 
quences of  defendant's  negligence,  but  did 
not,  the  case  Is  one  of  mutual  failure,  and 
the  law  will  neither  cast  all  of  the  conse- 
quences upon  the  defendant,  nor  will  It  at- 
tempt any  apportionment  thereof."  Cooley 
on  Torts  (2d  Ed.)  812.  The  rule,  however, 
Is  nowhere  more  clearly  or  accurately  stated 
than  In  the  recent  work  of  NelUs  on  the  Law 
of  Street  Surface  Railroads,  pp.  383,  384, 
where  he  says:  "It  may  be  stated  as  a  rule 
that  a  plaintiff  who,  by  his  own  negligence, 
has  placed  himself  in  a  dangerous  position 
where  an  Injury  was  likely  to  result,  may 
still  recover  for  such  injury.  If  the  defendant, 
with  knowledge,  or  such  notice  as  Is  equiva- 
lent to  knowledge,  of  plaintiffs  danger,  ,fall- 
ed  to  exercise  reasonable  care  by  which  the 
Injury  might  have  been  avoided,  unless  the 
Injury  was  the  result  of  concurrent  negli- 
gence of  both  parties,"  In  Murphy  v.  Rail- 
way Co.,  153  Mo.,  loc.  clt-  261,  54  S.  W.  442, 
the  court,  speaking  through  Brace,  J.,  said: 
'The  violation  of  an  ordinance  by  the  de- 
fendant could  not  be  the  proximate  cause  of 
an  Injury  which  was  the  product  of  ouch 
negligence  and  the  enBcnirent  ne^genee  ef 
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tte  plaintiff.  The  concurrent  negligence  of 
iwth  In  such  a  case  la  the  proxtmate  cause 
<tf  the  Injury,  and  the  plaintiff  cannot  re- 
cover. This  Is  the  law  nnivaisally  prevalent 
In  thlfl  country,  and  to  it  there  is  hut  one 
exception  in  this  state  made  on 'the  score 
of  humanity,  and  that  Is,  If  snflOdent  time 
and  opportunity  Intervene  between  the  con- 
•«urr^t  acts  of  negligence  which  produced 
the  dangerous  situation  and  the  Injury  to 
luve  enabled  the  defendant  by  the  exercise 
4tt  ordinary  care  to  have  {^evented  the  In- 
iury,  and  be  falls  to  exercise  such  care,  then 
he  will  not  be  protected  by  this  rule,  but  to 
the  failure  to  exercise  such  care  will  the 
Injury  be  attributed  as  the  proximate  cause 
thereof ,  and  for  such  faUure  the  plaintlfl  mi^ 
recover."  To  this  rule  I  add  the  logical  and 
necessary  corollary  that,  if  both  partlM  are 
guilty  of  recklessness  or  wantonness,  there 
can  be  no  recovwy.  For,  it  the  Injured  par^ 
ty  Is  gnllty  of'  recklessness  or  wantonness,  he 
Is  no  more  entitled  to  recover  for  the  defend- 
ant's recklessness  or  wantonness  than  be 
would  be  If  it  vras  the  plain  case  of  negli- 
gence and  contributory  n^Iigence  in  the 
^rst  degree.  Holwerson  v.  Ballroad,  167 
Mo.  216,  67  S.  W.  770,  60  L.  a  A.  860. 

It  has  always  been  the  law  In  this  state 
-that  It  is  such  gross  negligence  as  precludes  a 
recovery  for  a  person  to  step  on  a  railroad 
■track  directly  In  front  of  an  approaching 
train,  and  so  close  to  It  as  to  reoAae  it  im- 
possible to  stop  the  train  In  time  to  avoid 
Injury.  Boyd  v.  Ballroad,  106  Ma  S17,  16 
8.  W.  909;  Watson  v.  Rallrosd,  133  Ho.,  loc 
dt  250,  84  S.  W.  678;  Kelly  v.  Railroad,  76 
Mo.,  loc.  dt  140;  Sinclair  v.  Railroad.  138 
Mo.,  loc.  dt  241,  S4  S.  W.  76;  Krles  v.  Rail- 
road, 148  Mo.  321,  49  B.  W.  877;  Holwerson  v. 
Baltatiad,  187  Ma  216,  57  S.  W.  770,  60  U  R. 
A.  860;  Hook  T.  BallEoad.  162  Mo.  669,  68 
8.  W.  S60;  Tanner  v.  Railroad.  161  Ma 
61  8.  W.  826;  Van  Bach  r.  Raflroad  (Ma 
Sup.)  71  B.  W.  868.  And  this  Is  true  even  if 
the  train  was  runidng  at  a  rate  of  speed  In 
excess  of  the  maximum  rate  pemdtted  by 
law.  Tanno-  v.  Ballroad,  161  Ma  497.  01 
'8.  W.  ^6.  For  in  such  case  the  negllg^ice 
■of  the  injured  party,  and  not  the  rate  of 
«peed  of  the  train,  is  the  proximate  cause  of 
-the  Injury.  To  go  upon  a  track  in  front  of 
an  approaching  train,  and  so  dose  to  It  as  to 
render  It  Impossible  to  stop  the  train  in  time 
to  avoid  Injury,  Is  negligence,  whether  the 
train  Is  movli^  rapidly  «r  slowly;  and  the 
«nly  question  in  any  cnw  is  whetfaer,  not- 
withstanding such  negligence  of  the  injured 
party,  the  trabi  could  have  been  stopped  in 
time  to  have  avoided  the  injury;  and  If  the 
Itlalntiff  bases  a  right  to  recover  upon  the 
failure  of  the  defendant  to  exercise  ordinary 
care  to  prevrat  the  Injury  aftCT  the  peril  of 
the  plaintiff,  or  party  Injured,  was  known, 
or  could  have  been  known  by  the  exercise  of 
ordinary  care,  the  burden  of  alleging  and 
proving  that  such  was  the  fact  rests  upon 
the  plaintlfl.  U,  however,  the  undisputed 
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fiicts  show  that  the  Injured  party  was  gnllty 
of  such  contributory  negligence  as  will  pre- 
clude a  recov^,  and  If  there  Is  no  evidence 
of  a  willful,  recldess,  or  wanton  disregard  ot 
human  life  on  the  part  of  the  opeiatives  ot 
the  train,  there  la  nothing  for  a  jury  to  pass 
upon,  and  the  court  should  sustain  a  demurs 
rer  to  the  evidence.  Tanner  v.  Ballroad,  161 
Ma  407,  61  S.  W.  826;  KeUny  v.  Ballroad. 
101  Ma  67. 18  S.  W.  806,  8  L.  &  A.  783;  Hol- 
werson V,  Ballroad,  167  Mo.  216,  67  S.  W. 
770,  SO  L.  R.  A.  860:  Van  Badi  t.  Ballway 
(Mo.  Sup.)  71  a  W.  858;  Ouyser  r.  Railroad 
(Na  10,684,  not  yet  offldally  reported)  73 
&  W.  684.  If,  insteul  ot  so  dohig,  the 
trial  court  submits  the  case  to  the  Jury, 
and  gives  improper  aiul  oroneous  instruc- 
tions, and  the  jury  find  fw  the  defendant, 
the  verdict  will  not  be  disturbed,  notwith- 
standing such  ndsdlrectlon,  because  it  Is  in 
consonance  with  the  true  law,  and  is  for  the 
rlghi  party,  and  because  the  plaintiff  would 
not  be  entitled  to  a  verdict  at  all  upon  such 
a  showing.  HIU  v.  Wllklos,  4  Ma,  loc.  dt. 
88;  Orth  v.  DorSchleln,  82  Ma  866;  Kelly  v. 
Balteoad,  88  Mo.  684;  EUerbe  v.  Bank,  100 
Ma  445,  18  S.  W.  241;  Homuth  ▼.  Ballraad, 
129  Ma,  loc.  dt  642,  81  8.  W.  908;  Baven  v. 
RaUroad,  155  Mo.,  loc.  dt  228.  1^  66  &  W. 
1085,  and  cases  dted. 

In  this  case  there  Is  no  evidence  whatevw 
that  the  deceased  looked  or  listened  for  a 
car  before  going  upon  the  track.  All  the  evi- 
dence there  Is  In  the  record  Is  thst  furnished 
by  the  defaidanfs  mottaman,  and  he  says 
tiist:  "When  I  just  saw  h«  I  hit  my  gong, 
and  she  kept  coming  until  she  got  on  the 
south-bound  track.  At  tiiat  time  when  she 
stepped  there,  I  was  within  probably  jfo- 
haps  20  feet  of  her.  She  paused  for  an  in- 
stant, and  whm  I  got  within  Ave  feet  of  her 
she  just  dellbaately  walked  over  the  track. 
I  reversed  my  car,  but  die  was  too  close, 
and  It  hit  her."  If  the  deceased  saw  the  car 
coming,  as  her  pausing  on  the  south-bound 
track  would  indicate,  and  U  the  car  was  then 
within  20  feet  of  her,  It  tras  n^Ugence  for 
her  to  go  upon  tiie  north-bound  track  in  frcmt 
of  the  approaching  car  and  when  It  was 
within  five  feet  of  her.  whether  the  car  vras 
running  at  4.  B,  8,  10,  or  16  miles  an  hour. 
The  street  was  clMr  of  obstruction,  and 
there  vras  plenty  of  light  to  see  distinctly. 
The  motorman  saw  the  deceased.  She  saw 
the  car,  or  could  have  done  so  if  she  had 
looked.  The  mottmnan  saw  her  approaching 
the  tmck.  He  sounded  the  gong.  She  con- 
tinued to  approach  until  she  reached  the 
south-bound  track.  There  she  paused.  The 
car  was  then  20  feet  from  her.  The  motoi^ 
man  had  a  right  to  bdleve  that  she  Intended 
to  remain  In  her  then  place  of  safety  until  the 
car  passed.  Instead  of  doing  so,  howev», 
when  the  car  was  within  five  feet  of  her. 
she  stepped  on  the  track  In  front  of  the  car. 
and  attempted  to  cross  the  track.  Then  for 
the  first  time  die  placed  herself  In  a  place 
of  Imminent  peril  Then  it  was  too  late  to 
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Btop  the  ear  fn  time  to  avoid  the  Injury,  and 
this,  too,  whether  the  car  was  running  at  the 
rate  of  4  miles  an  hour,  as  the  defendant's 
evidence  shows,  or  at  the  rate  of  16  miles 
an  hour,  as  the  plaintiff's  evidence  shows. 
There  Is  no  evidence  whatever  of  willful-  j 
ness,  recUessnees,  or  wantonness  on  the  | 
part  of  the  operatives  of  the  car.   The  op-  ; 
eratives  of  the  car  kept  a  vigilant  watch  for  i 
persons  approaching  or  on  the  track,  and  on  ■■ 
the  first  appearance  of  danger  stopped  the  car  j 
In  the  shortest  time  and  space  possible,  and  ; 
therefore  obeyed  the  city  ordinances.   The  ; 
accident  was  palnfal  and  shocking.   Bnt  It  .: 
would  not  have  occurred  except  for  the  neg-  ' 
llgence  of  the  deceased  in  going  upon  the  : 
track  when  the  car  was  within  five  feet  of  i 
ber.   The  plaintiff,  therefore,  made  out  no  ! 
case  for  the  Jnry,  and  the  court  should  have  , 
so  declared.   The  verdict  of  the  jury  Is  for  ' 
the  right  party,  and  in  liarmony  with  t^e 
true  law.   The  verdict  will  not,  therefore,  be  '■ 
disturbed,  no  matter  whether  the  court  mis-  ! 
directed  the  Jury  or  not  ; 

This  conclusion  makes  It  'unnecessary  to  ' 
consider  the  other  points  urged  for  a  reversal,  I 
further  than  to  say  that  the  facte  upon  ; 
which  such  points  rest  were  sharply  contest-  : 
ed  in  the  trial  court,  and  that  court  found  •< 
them  in  favor  of  the  defendant,  and,  as  no  i 
abus'i  of  discretion  appears,  this  court  will  | 
not  disturb  the  finding  of  the  trial  court  In  j 
this  regard. 

The  Judgment  of  the  drcnlt  court  Is  af-  '. 
firmed.  I 

I 

BRACE,  P.  J.,  concurs.  TALLIANT,  J., 
concurs  in  the  resnit  B0BIN80N,  J.,  ab- 
sent 


QRIFFIN  et  aL  V.  McINTOBH.* 

(St^rome  Court  of  Missouri.  Division  No.  2. 

Jane  »,  1903.)  | 

DBBDS— CONSTRUCTION— TBSTAHBNTART  DI8-  i 
POSITION— ATTESTATION— DB- 

LIVBRT— BVIDENCB.  ! 

1.  A  deed  from  father  to  son  reciting  that  it  I 
was  on  the  espresa  condition  that  the  grantor  ; 
and  hia  wife  were  to  lire  on  the  farm  conveyed  j 
antil  their  death  as  "one  of  the  family,"  and  i 
to  hold  the  deed  in  their  possession  until  their 
death,  when  it  was  to  he  delivered  to  the  gran- 
tee or  hia  heirs,  was  a  testamentary  disposition 
of  the  land  to  the  sou,  and  did  not  pass  a  pres- 
ent Interest  in  the  property. 

2.  Defendaut'a  father  executed  a  deed  to  de- 
fendant, which  was  not  to  take  effect  until  the 
death  of  defendant's  father  and  mother,  when 
it  was  to  be  delivered  to  defendant  or  his  heirs. 
Shortly  before  the  father's  death  he  stated  to 
a  witnesa,  in  defendant's  presence,  that  be 
would  cire  the  deed  op  to  defendant,  that  de- 
fendant "could  take  care  of  it,"  and  that  he 
would  give  it  Into  defendant's  "care  to  take 
care  of  it."  The  witness  then  procured  the  ^ 
deed  and  delivered  the  same  to  defendant  : 
Hrld,  that  such  declnrntions  were  Insufficient  to 
show  an  intent  of  the  father  to  waive  the  pro- 
vidons  of  the  deed  and  vest  a  preset  interest 
in  the  grantee. 

*Reluarliic  dented  July  t,  ttOk 


3.  A  deed  which  was  In  effect  a  testamentar|r 
dispoBltioD  of  the  property  eoold  not  operate  »• 
a  will  after  the  grantor's  deatli.  where  not  pn|K 
erly  attested  as  snch. 

Appeal  from  Circuit  Conrt,  Polk  Oonnrty-; 
Argus  Cox,  Judge. 

Action  by  Susan  B.  Grlffln  and  otbem 
against  Jamea  H.  Mclntoab.  From  a  JnOp- 
ment  in  fiivor  of  defendant,  pliUntlfh  aivml- 
Reversed. 

Ross  '&  Sea,  for  appellants.  J.  B.  IJptoiB' 
and  0.  H.  Skinker,  tor  respondent 

GANTT,  P.  J.  This  is  an  action  by  two  of 
the  daughters  of  Collon  Mcintosh,  deceased; 
to  recover  each  one  undivided  one-eighth  of* 
certain  real  estate  In  Polk  county  from  tbe^ 
defendant  James  H.  Mcintosh,  their  brother,, 
who  Is  a  son  of  said  Collon  Mcintosh,  decease 
ed.  Collon  Mcintosh  left  surviving  hhn  at 
bis  death,  March  23,  1866.  hhs  widow,  Jane 
Mcintosh,  who  afterwards  died  January  T, 
1898,  and  eight  children.  After  the  death  of 
tbe  widow  the  plaintiffs  brought  this  actloi* 
of  ejectment  to  be  let  Into  iwsaessloa  witl» 
their  brother,  the  defendant,  of  two-elghtlui 
of  the  lands  owned  by  their  father  In  bis- 
llfetime,  and  of  which  defendant  was  nndl 
bad  been  In  the  exclusive  possession  since  the 
death  of  bis  mother,  January  7,  1898.  Tbe 
defendant  claimed  title  through  u  deed  from 
hia  fotber  and  mother  of  date  February 
IS,  1895,  which  Is  in  words  and  figures  fol- 
lowing: 

"This  Indenture,  Made  on  tbe  15th  day  of 
February,  A.  D.,  One  Thousand  Eight  Hut>- 
dred  and  Nlnety-flve,  by  and  between  Collon 
Mcintosh  and  Jane  Mcintosh  bis  wife  of  tbe 
County  of  Polk  and  State  of  Missouri,  par- 
ties of  tbe  First  Part,  and  James  H.  Mclntosb 
of  the  County  of  Polk  and  State  of  Missouri^ 
party  of  the  Second  Part 

"Wltnesseth,  That  tbe  said  parties  of  the 
First  Part  in  consideration  of  the  sum  of 
One  Dollar,  to  us  paid  by  Oie  said  party  of 
the  Second  Part,  the  receipt  of  which  Is 
hereby  acknowledged  do  by  these  presents 
Grant,  Bargain  and  Sell,  Convey  and  Confirni 
unto  the  said  party  of  tbe  Second  Part,  his 
belrs  and  assigns,  the  following  described 
lots,  tracts  or  parcels  of  land,  lying,  being 
and  situate  In  tlie  County  of  Polk  and  State 
of  Missouri,  to-wlt:  The  northeast  quarter 
of  the  northeast  quarter  of  section  No.  Eigh- 
teen (18)  also  tbe  northwest  quarter  of  the 
northwest  qtiarter  Section  No.  Seventeen  <17> 
less  ten  acres  off  the  east  side,  and  tbe  south- 
east fourth  of  the  northeast  quarter  Section 
No.  Eighteen  (18)  ail  In  Township  Thirty-three 
(S3)  of  Range  No.  Twenty-four  (24)  containing 
in  all  one  hundred  and  ten  acres. 

"Upon  this  express  condition  that  the  said 
Collon  Mcintosh  and  Jane  .Mcintosh  Is  to  live 
on  the  farm  till  their  death  as  one  of  tbe 
family  and  to  bold  the  deed  in  their  posses- 
sion till  their  death  then  this  deed  is  to  b» 
delivered  to  James  H.  Mcintosh  or  hia  heirs. 

"To  Have  and  to  Etold  the  premises  efoift- 
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■aid,  with  tU  and  singular  the  rlgbts,  privi- 
leges, appurteoancea  and  ImmnnltleB  tbereto 
belonging,  or  In  anywise  appertaining  unto 
the  said  party  of  the  Second  Part,  and  unto 
hiB  b^rs  and  assigns  forever,  the  said  Collon 
Mcintosh  hereby  covenanting  that  they  law- 
fully seised  of  an  indefeasible  estate  In  fee 
tn  the  premises  herein  coDTeyed,  that  they 
hare  good  right  to  eooTey  the  same,  that 
the  said  premises  are  free  and  clear  of  any 
Incumbrance  done  or  suffered  1^  them  or 
those  under  whom  they  claim;  and  that  they 
will  warrant  and  defend  -the  title  to  the  said  ! 
premises  unto  the  said  party  of  the  Second  I 
Fart,  and  unto  his  heirs  and  assigns  forever, 
against  the  lawful  claims  and  demands  of  all 
persons  whomsoerer. 

In  witness  Whereof,  The  sold  parties  of 
the  First  Part  have  hereunto  set  their  hands 
and  seals  the  day  and  year  arst  above  writ- 
ten. 

"CSeaU  Collon  Uclntosh. 

bar 

*'Jane  X  Mcintosh. 

mark. 

**Slgned,  sealed  and  delivered  In  presence 
«f  ns:  John  W.  Crow,  Ida  A.  Mcintosh,  wlt- 
nesses  to  mark. 

"State  of  Missouri,  County  of  Polk,— as. 
On  this  16th  day  of  February,  1895,  before  me 
personally  appeared  Collon  Mcintosh  and 
Jane  Mcintosh,  his  wife,  to  me  known  to  be 
fb.e  persons  described  in  and  who  executed 
the  foregoing  instrument,  and  adtnowledged 
that  th^  executed  the  same  aa  their  free  act 
and  deed. 

"In  testlmtmy  whereof,  I  have  berennto  set 
my  hand  and  affixed  my  offldal  seal  at  my  of- 
fice In  Madison  township  the  day  and  year 
Itrst  above  written. 

"Jno.  W.  Crow,  Justice  of  the  Peace. 

"Filed  for  record,  This  2nd  day  of  April  A. 
D.  1896,  at  9  o'clock  30  minutes  a.  m.  Arthur 
Grifiln,  Recorder.  By  Otis  Mosler,  D^uty.*' 

Plaintiff  objected  to  this  deed  on  the 
ground  that  It  was  void  on  Its  face.  The  de- 
fendant offered  parol  evidence  that  this  deed 
was  delivered  to  him  about  two  wedia  be- 
fore his  father's  death.  To.  this  evidence 
plaintiff  objected  on  the  ground  that  it  would 
contradict  the  Intration  of  the  grantor  as 
shown  on  the  face  of  the  Instrument,  and 
that  defendant  was  bound  by  the  recitals 
therein.  These  objections  were  by  the  court 
overruled,  and  plaintiff  duly  excepted. 

The  construction  to  be  given  this  Instru- 
ment Is  the  controlling  point  on  this  appeal. 
Tlie  instrument  is  an  ordinary  warranty 
deed  In  form,  except  the  clause  Immediately 
following  the  description,  which  Is  as  fol- 
lows: "Upon  this  express  condition  that  the 
said  Collon  Mcintosh  and  Jane  Mcintosh  la 
to  Uve  on  the  farm  till  their  death  as  one  of 
the  fomlly  and  to  hold  the  deed  in  th^ 
possession  till  their  death,  then  this  deed  Is 
to  be  delivered  to  James  H.  Mcintosh  or 
his  heirs."  What  effect  must  be  given  this 
*n8tniment?  It  is  beyond  conjecture  that 


Collon  Mcintosh  and  bis  wife  executed  tbte 
Instrument  with  the  Intentkm  of  conferring 
at  some  time  the  title  to  the  lands  ther^n 
described  aa  bis  son  James,  and,  looking  to 
this  condltltm.  It  would  ai^>ear  to  be  equally 
clear  that  the  time  when  the  title  was  to 
vest  in  the  son  was  after  the  dentil  of  the 
fath»  and  the  mother.  In  the  atraenee  of 
this  conditton  writtoi  Into  tlw  deed,  the 
Instrument  could  have  had  no  effect  to  con- 
vey the  title  until  it  was  delivered.  The 
grantor  and  his  scrlToier  were  evidently  un- 
der the  Impression  that  the  deed  could  be 
dellv««d  after  the  death  of  the  parents  to 
the  son,  but,  of  course,  delivery  Is  essential 
to  make  a  deed  effectual,  and  it  must  occur 
In  the  lifetime  of  the  gnmtw.  We  are  not 
left  entirely  to  this  expressioa  of  the  Inten- 
tion of  the  father.  This  Instnunmt  was  ex- 
ecuted and  acknowledged  on  the  15tb  day  ot 
February,  1896.  and  OoHon  Mclntosb.  the 
grantor  therein,  lived  until  March  23,  1896, 
more  than  a  year  after  Ito  execution;  and  it 
appears  from  the  testimony  of  Mrs.  Craln. 
one  of  bis  daughters  and  a  witness  for  de- 
fendant, that  the  old  gentlnnan  retained  tUs 
Instrument  In  his  own  poaseadon  in  his 
wife's  trunk  up  to  a  fortnl^t  b^re  his 
death.  This  retention  of  the  deed  was  in 
exact  accordance  with  the  condition  above 
noted.  John  Mcintosh,  a  son,  also  testUed 
that  he  had  a  conversatl<m  several  months 
after  the  deed  was  executed.  In  irtilch  he 
told  the  witness  that  "he  had  the  deed  there 
in  his  possession.**  Crow,  the  Justice  of  tiie 
peace,  also  testlfled  that  the  deed  was  not 
delivered  the  day  of  ite  execution,  although 
Jam»  Mcintosh,  the  grantee,  was  preamt  In 
the  room  when  It  was  written,  and  heard  it 
read  over.  The  written  condition,  and  the 
subsequent  conduct  of  tbe  grantor  in  retoln- 
Ing  the  deed,  all  Indicate  that  at  that  time 
It  was  not  tbe  purpose  of  the  maker  to  part 
with  the  dominion  over  tala  estate  or  this  In- 
strument during  his  lifetime. 

Tbe  instrument,  taken  as  a  whole,  was  a 
testamentary  dlsposltlcm  of  the  land  to  his 
son,  and  did  not  pass  a  present  Interest  In  the 
pr(^>erty  to  his  son.  As  said  by  this  court  In 
Murphy  v.  Oabbert,  166  Ma  596,  66  &  W.  536^ 
89  Am.  Bt  Bep.  733,  the  test  by  wblcb  we  de- 
termine whether  an  tastrnment  Is  a  deed 
or  a  will  Is  whether  it  takes  effect  In  pne- 
sentl  or  after  the  death  of  the  maker.  Tbe 
cases  are  collated  by  Burgess,  J„  In  that 
case,  and  It  will  be  observed  that  Ok  cases 
of  Tnmw  v.  Scott,  61  Pa.  126,  and  Leaver  v. 
Gauss,  62  Iowa,  314,  17  N.  W.  522,  were  both 
conatmctions  of  warranty  deeds,  vritb  condi- 
tions therein  Indicating  they  were  not  to  take 
effect  until  after  the  death  of  the  grantors, 
and  they  were  held  Inoperative  as  deeds.  So 
far  we  have  little  trouble  In  reaching  tbe 
conclusion  that  thto  Instrument  was  not  good 
as  a  deed,  because  on  Its  face  It  was  not  to 
take  effect  until  after  the  death  of  bofli  tte 
father  and  mother  of  defendant,  and  such 
was  the  intention  of  the  tether.  Doobtlest 


Digitized  by  Google 


KING'S  LAKE  DRAINAOB  &  LEVEE  DIST.  T.  JAMISON. 


679 


tbe  father  and  the  justice  of  the  peace  and 
the  defendant  all  were  of  tbe  Impression  that 
this  was  a  valid  conveyance,  but  tbe  law  is 
otherwise,  and,  while  courts  seek  diligently 
for  the  Intention  of  the  maker  of  an  Instru- 
ment, It  cannot  give  effect  to  that  Intention 
If  It  contravenea  some  Inflexible  principle  of 
law. 

B\it,  notwithstanding  the  father  expressly 
stipulated  this  Instrument  was  not  to  be  de- 
livered, defendant  Insists  he  waived  that  con- 
dition and  delivered  It  In  bis  lifetime,  and 
that  It  became  effectual  from  the  moment  of 
Its  delivery  some  two  weeks  prior  to  the  fa- 
ther's death,  and  the  conrt,  by  Its  declaratlcm 
of  law,  took  that  view,  and  **declared  tbe  law 
to  be  that  If  the  deed  from  Oollon  Mcintosh 
and  wife  was  actually  delivered  by  tbe  gran- 
tors In  their  lifetime  to  defendant,  then  the 
clause  in  the  deed  with  regard  to  delivery 
after  death  must  be  disregarded,  and  said 
deed  passed  tbe  title  to  defendant." 

On  the  other  hand,  tbe  plaintiff  prayed  the 
conrt  to  exclude  all  tbe  parol  evidence  tend- 
ing to  contradict  or  vary  the  Intention  of 
tbe  grantor  as  shown  therein,  and  to  declare 
tbat  there  was  do  evidence  of  title  in  defend- 
ant No  witness  except  Mrs.  Craln  testlfled 
to  B  delivery  of  the  deed  In  the  lifetime  of  tbe 
father  and  mother.  Her  testimony  was  to 
the  effect  that  about  two  weeks  before  her 
father's  death  she  was  at  his  bonse.  He  was 
very  feeble.  He  was  78  years  old.  She  was 
sitting  on  bis  bed,  and  be  was  leaning  against 
her.  No  one  was  present  but  her  mother, 
father,  brother  Tom,  tbe  defendant,  and  her- 
self. Her  father  said  he  had  made  a  deed 
to  Tom,  and  he  thought  he  would  be  up  and 
would  have  It  recorded  before  now.  "He  just 
said  to  my  mother,  'I  will  just  give  it  up  to 
Tom.'  He  says,  'He  can  take  care  of  It,*" 
and  her  mother  got  it  and  gave  It  to  him.  He 
said  be  "would  just  give  It  In  Tom's  care  to 
take  care  of  It"  "She  [meaning  her  moth- 
er] just  went  and  got  it,  and  gave  It  to  Tom 
to  take  care  of."  Giving  this  testimony  Its 
fnll  efFect,  did  It  amount  to  an  unequivocal 
delivery  and  relinquishment  of  all  dominion 
over  the  deed,  and  a  waiver  of  the  plabi  con- 
dition therein  written?  We  think  not  Pow- 
ell V.  Bank.  146  Mo.  632,  48  S.  W.  664.  Few 
questions  have  received  more  carefuJ  consid- 
eration by  tbiR  court  than  what  wUl  consti- 
tute a  delivery  of  a  deed.  It  is  well  Bald  In 
Sneathen  v.  Sneathen,  104  Ma  210,  16  8.  W. 
497,  S4  Am.  St  Sep.  326.  that  "the  rule  that 
the  grantor  must  part  with  all  dominion  and 
control  over  the  deed  does  not  mean  that  he 
must  put  It  out  of  his  physical  power  to  pro- 
cure possession  of  It  It  Is  sufficient  that  the 
deed  Is  delivered  •  •  •  without  reserva- 
tion, and  with  the  Intention  that  It  shall  take 
effect,  and  from  that  time  (^erate  as  a  trans- 
fer of  the  title."  "This  Intentlou  may  be 
manifested  by  acts  or  by  words,  or  by  both 
words  and  acts."  See,  ahso,  Tobln  v.  Bass, 
85  Ma  054,  55  Am.  Rep.  302;  Standlford  v. 
Standiford,  97  Ma  231,  10  S.  W.  836,  8  U  B. 


A.  290;  Crowder  v.  Searcy,  108  Mo.  117, 
118,  15  S.  W.  346. 

Taking  Mrs.  Grain's  evidence  altogetbftr, 
and  In  tbe  llgbt  of  tbe  terms  of  the  Instm- 
ment  and  the  relationship  of  the  parties,  we 
think  It  falls  short  of  waiving  the  express 
conditions  of  tbe  deed.  The  defendant  was 
present,  and  heard  his  father  say  that  de- 
fendant had  said  "he  could  takfe  care  of  It," 
and  her  father's  statement  that  "he  would 
give  It  in  Tom's  care  to  take  care  of  It" 
These  expressions  only  made  the  defendant 
the  custodian  of  the  deed  to  take  care  of  It 
for  hts  father  and  mother,  for  the  purposes 
therein  expressed,  and  defendant's  assent 
must  be  presumed.  The  grantor  at  no  time 
expressed  an  Intention  to  waive  its  reten- 
tion and  to  vest  tbe  title  at  once  in  defend- 
ant Tbe  mere  manual  delivery  under  such 
circumstances  was  not  a  waiver  of  bla  plainly 
e^ressed  intention  as  to  the  retention  of 
tiie  deed  during  his  lifetime  and  that  of  Ida 
wife.  This  was  not  delivering  It  without  res- 
ervatlim,  and  wiOi  Intent  to  vest  the  title  at 
once.  In  our  opinion,  the  court  erred  in  hold- 
ing that  the  grantor  waived  the  condition, 
and  in  declaring  that  Mrs.  Grain's  evidence 
showed  a  delivery  of  the  deed,,  and  there  was 
no  other  evidence  even  tending  to  show  such 
a  waiver  and  delivery.  We  think  It  was  com- 
petent for  the  father  to  have  waived  tbe  de- 
livery, but  we  hold  there  was  no  substantial 
evidence  that  he  did.  The  instrument  upon 
which  defendant  relied  as  a  muniment  of 
title  was  inoperative  as  a  deed  in  the  lifetime 
of  Collou  Mcintosh,  and  was  not  attested  so 
as  to  make  a  valid  will. 

Tbe  judgment  Is  reversed,  and  the  cause  re- 
manded to  be  tried  in  accordance  with  the 
views  herein  expressed.   All  concur. 


KINO'S  LAKE  DRAINAOB  ft  LBTEB 

DIST.  V.  JAMISON.* 
(Supreme  Court  of  Missoari.  Division  No.  1. 

May  27.  1903.) 

DRAINS— ESTABLISHMENT  ~  COMPETENCY  OF 
COMMISSIONEKS—WAIVER  OF  OBJECTIONS— 
VALIDITY  OF  PROCEBDINOS— RI0HT8  OF  AP- 
PEAU 

1.  Rev.  St.  1899.  §  8331,  authorizes  a  prop- 
erty owner  affected  by  the  creation  of  a  draio- 
atre  district  to  except  to  the  report  of  the  com- 
Bussioners;  provides  for  a  jury  trial  in  the 
county  court  to  determine  the  damages  and 
benefits;  requires  all  other  issues  to  be  tried 
by  the  court,  which  is  given  power  to  order  a 
modification  of  commissioners'  report;  apd  then 
provides  that,  if  the  proceedings  be  found  yulid, 
the  court  shall,  after  having  made  required 
modifications,  confirm  the  report,  and  that  "the 
ord^  of  confirmation  shall  be  final  and  coaclu- 
BiTe,  and  the  proposed  work  be  estabiiubed  and 
authorized,  and  the  proposed  aseesismeuts  ap- 
proved, subject  to  the  right  of  appeal  to  the  Su- 
preme Court"  Beld,  that  the  words  "subject 
to  the  right  of  appeal"  apply  to  tbe  whole  sec- 
tion, and  not  only  to  their  loimediate  antece- 
dent and  hence  the  right  of  appeal  Is  not  lim- 
ited to  the  assessment  of  damages  and  banefita, 
but  ai^lies  to  the  whole  case. 


•Rflhaarlng  denied  July  I,  IKML 
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3.  Rer.  St  1889.  i  S318,  authorizes  appeals 
from  the  count;  court  to  the  circuit  coort  lu  aU 
cases  not  expressly  prohibited.    Section  3434 

Erovides  that  Bach  appeals  shall  be  tried  de  novo 
^  the  drcnlt  court.  Held,  that  the  prOTiaion 
tn  Her.  St.  1899,  S  8331,  giring  a  property  own- 
er affected  by  the  creation  of  a  drainage  district 
the  right  to  "appeal  to  the  Supreme  Court,  as 
in  other  actions,  does  not  provide  for  ■  direct 
appeal  to  the  Supreme  Court,  bat  for  an  appeal 
through  the  circuit  court,  where  tiie  issues  are 
to  be  tried  de  novo. 

3.  Under  Acts  1893,  p.  189,  9  6,  providing 
for  the  appoiutment  by  the  county  court  of 
three  "competent"  commissioners  to  lay  out  and 
construct  a  proposed  drainage  system,  a  person 
who  bad  an  inchoate  right  to  land  owned  by  his 
wife,  which  land  was  subject  to  overflow,  and 
was  excluded  from  the  district  laid  out  by  the 
commissioners,  though  included  in  the  original 
petition,  was  inaxnpeteut  to  act  as  a  commis- 
sioner. 

4.  Though  two  of  the  three  commissioners 
appointed  to  lay  out  a  new  drainage  district  are 
competent  to  act,  their  action  wul  be  void  if 
the  third  Is  incompetent. 

6.  An  objectitMi  to  the  competency  of  a  com- 
miasioner  appc^ted  to  lay  out  a  wainage  dis- 
trict may  be  raised  for  the  first  time  on  appeal. 

Appeal  frcon  St  Louis  OlTcalt  Goiirt;  Jas. 

B,  Witbrow,  Judge. 

Proceedings  for  the  establlBbment  of  King's 
Lake  Drainage  &  Levee  District  Wm.  D. 
Jamison  excepted  to  the  report  of  W.  J, 
Seaman  and  others  as  commisdonera.  From 
B  Judgment  of  the  county  court  approving 
the  report,  Jamison  appealed  to  the  circuit 
court,  where  a  Judgment  was  rendered  set- 
ting aside  tbe  report,  and  the  district  proee- 
cntes  a  further  appeal.  Affirmed. 

John  H.  Overall,  for  appellant  Oherles 
Martin  and  F.  N.  Jndson,  for  respondent 

MARSHALL,  J.  This  Is  a  proceeding  to 
establish  a  drainage  and  levee  district  un- 
der the  provisions  of  the  act  at  1893  (Acts 
1883,  p.  188),  being  now  article  5.  ot  chapter 
122,  Rev.  St  1889,  {  8318  et  seq.  The  pro- 
ceeding was  commenced  in  the  county  court 
ot  Lincoln  county.  The  land  proposed  to  be 
included  In  the  drainage  district  lies  partly 
In  Lincoln  county  and  partly  in  Pike  county, 
tbe  larger  part  being  in  Lincoln  county.  A 
petltlOD  purporting  to  be  signed  by  the  "adult 
owners  of  more  than  one-half  of  tbe  lands 
thereinafter  described"  was  presented  to  the 
county  court,  accompanied  by  an  affidavit 
of  three  of  the  signers  to  the  efTect  that  they 
bad  examined  the  petition  and  were  acquaint- 
ed with  tbe  locality  of  Bald  district,  "and  that 
said  petition  Is  signed  by  the  adult  owners 
of  more  than  one-half  of  tbe  lands  embraced 
in  said  district"  Tbe  defendant  was  one 
of  tbe  petitioners,  but  afterwards,  by  a  let- 
ter addressed  to  the  attorney  for  tbe  re- 
monstrants, attempted  to  withdraw  bis  name 
from  the  petition.  Remonstrances  were  filed 
by  certain  owners  of  land  In  tbe  district. 
Notice  was  given  by  setting  up  handbills  In 
five  public  places  In  tbe  district  by  deliver^ 
ing  a  copy  to  the  owner  of  each  tract  of 
land,  or  by  leaving  a  copy  at  the  laat  usual 
place  of  abode  of  auch  owners,  and  by  publi- 


cation for  three  weeks  In  certain  new^apcra 
In  Lincoln  and  PUce  counties.  The  petition 
and  remonstrance  were  beard  by  the  county 
court  at  Its  May  term,  1894,  to  wit  on  July 
9,  1894,  and  taken  under  advisement  till 
the  regular  August  term,  1894,  when  the 
coun^  court  granted  the  prayer  at  tbe  peti- 
tion, and  appobnted  W.  J.  Seaman.  W.  H. 
Baskett,  and  Frank  L.  Wilson  commis^oners 
to  lay  out  and  construct  tbe  work,  and  re- 
quired tbem  to  give  a  bond  for  $80,000.  Dur- 
ing the  same  term  t^e  commissioners  made 
their  r^rt,  by  which  tbey  changed  the 
boundaries  of  tbe  district  aa  pn^oeed  In  the 
petition,  and  assessed  tbe  total  damages  at 
92,781.67,  and  the  total  benefits  at  f3Q,2o3.79. 
and,  Inter  alia,  omitted  from  tbe  district  cer- 
tain land  belonging  to  Fannie  Seaman,  tbe 
wife  of  tbe  commissioner  W.  J.  Seaman. 
The  defendant  Jamlscm,  was  allowed  (205.56 
damages  and  charged  with  $5,729  benefits 
to  his  1,677  acres  of  land  lying  In  the  dis- 
trict He  filed  nine  exceptions  to  the  report 
of  the  commissioners,  tbe  fifth  of  which  was 
as  f(^ow8:  "Fifth.  Because  one  of  com- 
missioners appointed  by  the  court  namely, 
W.  J.  Seaman,  was  not  a  competent  person  to 
act.  In  that  he  was  then  and  now  la  Inter- 
ested in  lands  within  tbe  limits  of  said  pro- 
posed district"  At  tbe  May  term,  1895,  the 
county  court  overruled  the  exceptions,  and 
entered  Judgment  approving  tbe  report  of  tbe 
commissioners  establishing  tbe  drainage  dis- 
trict under  the  name  of  "King's  Lake  Drahi- 
age  and  Levee  District"  and  declaring  it  to 
be  a  body  corporate.  Tbe  defendant  Jami- 
son, filed  an  affidavit  for  an  appeal,  and  gave 
bond  in  tbe  sum  of  $100,  and  was  allowed  an 
appeal  to  tbe  circuit  court  of  Lincoln  county. 
In  December,  189S,  the  circuit  court  of  Lbi- 
coln  county  ordered  the  vmue  changed  to  the 
circuit  court  of  St  Louis,  for  tbe  reason  that 
the  Judge  of  the  circuit  court  of  Lincoln  coun- 
ty had  become  Interested  in  land  In  tbe  dis- 
trict On  the  7tb  of  January,  1887,  tbe  plain- 
tiff moved  tbe  circuit  court  to  dismiss  the  ap- 
peal, assigning  as  grounds:  "First  The  coun- 
ty court  of  Lincoln  coun^.  Missouri,  having 
found  in  favor  of  the  validity  herein,  and 
having  entered  an  order  confirming  tbe  re- 
port of  the  commissioners  herein,  tbe  same 
is  final  and  conclusive.  Second.  This  appeal 
Is  not  from  proposed  assessments  of  bene- 
fits or  damages,  from  wblcb  alone  appeal 
lies.  Third.  An  appeal  lies  only  to  the  Su- 
preme Court"  The  circuit  court  overruled 
the  motion  to  dismiss  on  the  22d  of  December, 
1897.  The  case  came  on  for  trial  on  June 
12,  1899,  and  the  exceptor,  to  sustain  tbe  Is- 
sues on  bis  part.  Introduced  tbe  transcript 
of  tbe  cause  from  the  Lincoln  county  circuit 
court  which  embraced  the  record  of  tbe  pro- 
ceedings before  the  county  court  of  Lincoln 
county,  and  testimony  as  to  tbe  Ashbaugh 
land,  which  wlU  be  referred  to  later.  The 
plalntifl  then  Introdnced  parol  testimony 
which  showed  that  the  commissioner  W.  J. 
Seaman  owned  no  property  within  either  Hm 
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proposed  of  establlabed  drainage  district,  but 
.  tbat  blB  wife  owned  270  acres  of  land  In  the 
proposed  drainage  district,  a  part  of  wfalcb 
was  subject  to  overflow,  and  tbat  the  com- 
missioners excluded  said  land  from  the  dis- 
trict Id  tbetr  report,  and  tbat  there  was  one 
child  bom  of  the  marriage  of  the  commission- 
er Seaman  and  his  wile,  which  is  stUl  living. 
The  circuit  court  sustained  the  fifth  excep- 
tion above  quoted,  aod  set  aside  the  report 
of  the  commissioners  on  tbat  groand,  and 
overruled  all  the  other  exceptions.  From  this 
Judgment  the  plalntlfF  appealed  to  this  court. 

1.  The  first  error  assigned  Is  the  overrul- 
ing of  the  motion  to  dismiss  the  defendant's 
appeal  from  the  connty  court  to  the  circuit 
court  This  contention  involves  a  construc- 
tion of  section  14,  p.  193,  of  the  act  of  1893 
(being  section  8331,  Rev.  St  1899).  That  sec- 
tion authorizes  any  owner  of  land  In  the 
district  to  except  to  the  report  of  the  com- 
missioners; provides  for  a  trial  by  Jury,  if 
demanded,  npon  the  question  of  the  assess- 
ment of  damages  and  benefits;  requires  all 
other  Issues  to  be  tried  by  the  court;  au- 
thorizes the  court  to  order  a  modification  of 
the  report  of  the  commissioners,  and  then 
adds:  "If  the  finding  of  the  court  be  In 
favor  of  the  validity  of  the  proceedings,  the 
court,  after  the  report  shall  have  been  modi- 
fied to  conform  to  the  findings,  or,  If  there 
be  no  remonstrance,  the  court  shall  confirm 
the  same,  and  the  order  of  confirmation  shall 
be  final  and  conclusive,  and  the  proposed 
work  be  established  and  authorized  and  the 
proposed  assessments  approved,  subject  to 
the  right  of  appeal  to  the  Supreme  Court,  as 
In  other  actions."  Upon  this  the  plaintiff 
claims  that  the  Judgment  of  the  county  court 
Is  final  and  conclusive  as  to  all  matters  ex- 
cept as  to  the  assessment  of  damages  and 
benefits,  and  that  as  to  them  only  an  appeal 
lies,  but  lies  directly  from  the  county  court 
to  the  Supreme  Court  In  support  of  this 
contention  counsel  cite  cases  of  which  State 
ex  rel.  v.  Clark  County,  41  Mo.  44,  Foster  et 
al.  V.  Dunklin,  44  Mo.  21B,  Sheridan  t.  Flem- 
ing, 93  Mo.  321,  5  S.  W.  813,  and  Scott  Co. 
V.  Leftwlcb,  145  Mo.  26,  46  S.  W.  963,  are 
types.  An  examluation  of  those  cases,  how- 
ever, will  show  thaf  they  only  go  to  the  ex- 
tent of  holding  that,  where  the  county  court 
acts  as  the  agent  of  the  county,  and  the  par- 
ticular Judgment  doee  not  affect  the  rights 
of  any  particular  citizen,  but  affects  the 
common  rights  of  all  citizens  of  the  county, 
no  appeal  by  a  citizen  will  lie.  Whenever, 
however,  the  Judgment  Imposes  any  special 
burden  upon  any  citizen,  he  has  a  right  to 
appeal.  In  re  Big  Hollow  Road,  111  Mo. 
326,  19  S.  W.  947.  And  generally  a  right  of 
Bpi>eal  exists  under  the  general  law,  whether 
given  or  not  by  the  special  act  or  charter 
under  which  the  proceeding  Is  had,  when- 
ever a  burden  Is  Imposed  upon  the  property 
of  a  citizen.  Railroad  v.  Lackland,  25  Mo. 
615;  Bridge  Co.  v.  Scaubacker,  40  Mo.  655; 
IUt«  T.  Bridge  Co.,  57  Mo.  496;  Railroad  t. 


I  Campbell,  62  Mo.  685;  Railroad  v.  Evans, 
I  etc.,  Brick  Co.,  86  Mo.  323.  For  this  reason 
;  appeals  have  been  allowed  from  Judgments 
i  of  the  circuit  court  In  condemnation  pro- 
I  ceedlngs  under  the  charter  of  St  Louis,  not- 
I  withstanding  there  Is  no  provlsltm  of  the 
j  charter  regulating  such  proceedings  which 
;  provides  for  an  appeal.  St  Louis  t.  Thomas, 
;  100  Mo.  223,  18  S.  W.  686. 

It  is  claimed,  however,  that  by  virtue  of 
I  the  language  employed  In  section  14,  p.  193, 
i  of  the  act  of  1893  an  appeal  is  allowed  only 
i  as  to  the  assessment  of  damages  and  benefits, 
i  and  that  as  to  all  other  nutters  the  Judg- 
!  ment  of  the  county  court  Is  expressly  made 
'  final  and  conclusive,  and  that  in  this  case  no 
1  appeal  was  taken  from  the  assessment  of 
i  damages  or  benefits,  and  hence  the  appeal 
should  be  dismissed.   The  language  of  the 
'  section  in  question  Is  tbat  "the  order  of  cou- 
i  flrmatlon  shall  be  final  and  conclusive,  and 
,  the  proposed  work  be  established  and  author- 
I  ized  and  the  proposed  assessments  approved, 
j  subject  to  the  right  of  api>eal  to  the  Supreme 
I  Court,  as  In  other  actions."   The  contention 
j  Is  tbat  the  words  "subject  to  the  right  of  ap- 
•  peal  to  the  Supreme  Court  as  In  othvx  ac- 
I  tiODB,"  apply,  grammatically  and  legally,  <mly 
;  to  their  Immediate  antecedent,  which  Is  said 
i  to  be,  "and  the  proposed  assessments  ai^rov- 
I  ed."   The  proper  construction  to  place  upon 
j  limiting  or  qualifying  words  or  phrases  found 
at  the  end  of  a  section  has  lately  undergone 
adjudication  by  this  court  In  the  case  of 
State  ex  reL  Atty.  Gen.  v.  St.  Louis  (No.  10,- 
j  604,  not  yet  offlcIaUy  reported)  73  S.  W.  62Z, 
\  and  It  was  there  held  that  such  words  or 
!  phrases,  no  matter  where  they  appear  In  a 
I  section,  may  apply  to  the  whole  section.  And 
I  this  Is  manifestly  the  Intention  of  the  law- 
i  makers  in  this  case,  for  there  could  be  no 
I  good  reason  given  for  holding  that  the  Judg- 
I  ment  of  the  county  court  as  to  assessments 
I  for  damages  or  benefits,  which  Is  purely  a 
matter  of  fact  and  not  of  law,  should  be 
subject  to  the  right  of  appeal,  but  that  as  to 
al)  other  matters,  which  would  be  matters 
of  law,  no  such  right  of  appeal  should  exist 
Such  a  construction  would  reverse  all  appel- 
late practice,  for  it  would  make  findings  of 
fact  depending  upon  conflicting  testimony  re- 
viewable by  the  Supreme  Court,  and  deny 
the  power  of  that  court  to  review  the  Judg- 
ment of  the  county  courts  as  to  all  mattei's 
of  law.   Moreover,  cases  appealed  from  a 
county  court  to  a  circuit  court  are  tried  de 
novo  in  the  circuit  court  (section  3434,  Rev. 
St.  1889),  and  there  is  nothing  in  the  nature  or 
character  of  cases  like  this  which  would  Indi- 
cate that  such  case  should  be  treated  dif- 
ferently from  other  cases.    It  follows,  there- 
fore, that  the  right  of  appeal  applies  to  the 
whole  case,  and  Is  not  limited  as  claimed. 

Under  section  3318,  Rev.  St  1889,  appeals 
lay  from  the  county  court  to  the  circuit  In  all 
cases  not  expressly  prohibited,  and  nnder  sec- 
tion 3434  such  appeals  are  required  to  be 
tried  In  the  circuit  court  as  though  the  case 

Digitized  by  Google 


682 


75  SOUTHWESTERN'  REPORTER. 


(Mo. 


had  origtnated  In  that  court  without  regard- 
ing any  error,  defect,  or  informality  In  tbe 
proceeding  in  the  county  court.  When  tbe 
Legialature  passed  tbe  act  of  1803,  and  made 
the  proTlslon  quoted  in  section  14,  providing 
for  an  ai^al  to  the  Supreme  Oourt,  It  must 
be  presumed  to  have  had  in  mind  tbe  provl- 
sicuis  of  sections  3S1S  and  3434  of  the  Re- 
vised Statutes  of  1889  aforesaid,  and  to  have 
Intended  that  tbe  appeal  from  the  county 
oourt  should  be  taken  to  the  circuit  court, 
and  from  that  court  to  the  Supreme  Court, 
and  not  directly  to  tbe  Supreme  Court,  as  the 
plaintiff  contends.  This  Is  made  clear  by  tbe 
last  words  of  the  sentence,  to  wit,  "as  in  oth- 
er actions."  In  other  actions  the  appeal 
from  the  county  court  to  tills  court  comes 
only  through  the  circuit  court,  as  provided 
by  the  sections  of  the  statute  referred  to. 
The  motion  to  dismiss  the  appeal  was,  there- 
fore, properly  overruled  by  the  circuit  court 

2.  When  the  cause  came  on  for  trial  in  the 
circuit  court,  the  defendant  (the  exceptor),  to 
sustain  tbe  issues  on  bis  part,  offered  the 
transcript  of  tbe  cause  that  had  been  sent  up 
from  tbe  county  court,  which  embraces  the 
record  of  proceedings  before  the  county 
court,  and  then  showed  that  Andrew  Asb- 
baugh  died  In  1671,  leaving  a  wife  and  nine 
children,  and  that  by  the  terms  of  bis  will 
his  land  (which  Is  excluded  from  this  drain- 
age district)  was  devised  to  bis  wife  for  life, 
with  a  remainder  In  fee  to  his  children;  and 
tben  showed  that  tbe  children  were  not  made 
parties  defendant  herein,  nor  served  with  no- 
tice, although  it  appeared  that  they  employed 
counsel,  and  he  was  defending  on  their  ac- 
count as  well  as  on  account  of  their  mother. 
The  plaintiff  tben  showed  that  tbe  commis- 
sioner Seaman  had  no  interest  in  the  26  acres 
tying  in  the  west  half  of  the  northeast  quar- 
ter of  section  86,  township  61,  range  2  east, 
which  appeared  from  the  petition  and  assess- 
ment to  belong  to  him,  but  that  It  belonged 
to  R.  H.  Norton.  From  the  cross-examination 
by  the  defendant  of  the  commissioner  Sea- 
man, however,  it  did  appear  that  bis  wife 
owns  270  acres  **in  the  bottom,"  a  part  of 
which  was  subject  to  overflow,  and  that  such 
land  was  embraced  in  the  drainage  district 
described  In  the  petition,  but  that  It  was  ex- 
cluded from  the  drainage  district  by  the 
commlRsioners  (of  whom  her  husband  was 
one);  and,  further,  that  there  was  a  living 
child  born  of  their  marriage.  Upon  this  show- 
ing the  circuit  court  sustained  the  fifth  ex- 
ception, which  was  that  Seaman  was  not  a 
competent  person  to  act,  in  that  he  was  then 
and  Is  now  interested  In  lands  within  the  lim- 
its of  the  proposed  district,  and  set  aside  the 
report,  but  overruled  all  of  the  other  excep- 
tions. From  this  order  tbe  plaintiff  appeal- 
ed.  The  defendant  did  not  appeal. 

The  270  acres  belonging  to  the  wife  of  the 
commissioner  Seaman  was  subject,  or  partly 
subject,  to  overflow,  and  was  embraced  In 
tbe  drainage  district  described  In  the  petition, 
and  would  be  reclaimed,  protected,  and  ren- 


dered valuable  by  the  drains  and  levee.  It 
was,  therefore,  very  properly  Included  In  the 
proposed  district  Her  husband  was  appoint- 
ed one  of  the  commissioners,  with  the  re- 
sult that  her  land  was  excluded  from  the 
drainage  district,  with  the  resuU,  according 
to  the  uncontradicted  testimony  as  disclosed 
by  this  record,  that  her  land  would  be  t>en- 
eflted,  reclaimed,  protected,  and  rendered 
valuable,  and  she  would  not  be  charged  with 
any  part  of  tbe  original  cost  of  the  work, 
nor  with  any  part  of  the  recurring  annual 
expense  of  keeping  tbe  work  In  repair;  the 
result  of  all  which  Is  that  by  as  much  as 
her  land  was  benefited  and  she  was  exempted 
from  paying  therefor  the  burden  thus  taken 
off  of  her  land  was  necessarily  added  to  the 
burden  placed  upon  the  lands  of  tbe  other 
owners  of  land  in  the  district,  of  whom  the 
defendant  is  one.  This  was  clearly  anjust 
and  wrong.  The  commissioner  Seaman  bad 
a  marital  right  to  the  land  during  the  life 
of  his  wife,  and.  If  he  survived  her,  he  would 
have  an  estate  by  the  curtesy  In  the  land.  He 
was,  therefore,  directly  and  personally  inter- 
ested In  the  case,  both  as  to  benefits  received 
and  to  be  received  and  as  to  burdens  taken 
off  of  the  land.  He  therefore  sat  as  e  com- 
missioner in  a  case  wherein  he  was  person- 
ally Interested,  and  by  the  report  of  tbe  com- 
missioners was  enabled  to  derive  the  benefits 
of  the  proposed  drains  and  levee,  but  relieved 
from  the  burden  of  paying  anything  there- 
for. It  was  for  this  reason  that  the  circuit 
court  sustained  the  fifth  exception,  and  set 
aside  the  report  and  the  Judgment 

It  Is  contended  by  the  plaintiff  that  this 
was  error,  because  by  section  5,  p.  189.  of 
the  act  of  1893,  It  Is  provided  that  the  court 
"shall  appoint  three  competent  persona  as 
commissioners,"  and  that  tbe  statute  does  not 
disqualify  a  commissioner  because  be  Is  In- 
terested In  the  matter,  and  that  any  person 
Is  a  competent  commissioner  who  possesses 
skill  and  Intelligence  enough  to  do  tbe  work 
required  of  a  commissioner,  which  qualifica- 
tion Commissioner  Seaman  filled.  It  Is  fur- 
ther contended  that  whenever  the  Legislature 
Intended  a  commissioner  to  be  disqualified 
by  reason  of  Interest  In  .the  subject-matter  It 
has  expressly  so  provided;  In  support  where- 
of reference  Is  made  to  the  following  pro- 
visions of  the  statutes:  First,  that  section 
1260,  Rev.  St  1899,  provides  that  in  con- 
demnation cases  the  court  "shall  appoint 
three  disinterested  commissioners,  who  shall 
be  freeholders,"  etc.;  second,  that  section 
0041,  Rev.  St  1899,  concerning  roads  and 
highways,  provides  that  the  court  shall  ap- 
point "three  disinterested  freeholders  of  the 
county,  who  are  not  Interested  in  or  of  kin 
to  any  of  the  parties,"  etc.;  third,  that  sec- 
tion 72,  Rev.  St.  1S99,  concerning  administra- 
tion, requires  the  court  to  appoint  two  re- 
spectable householders  of  the  vicinity,  "who 
are  disinterested  end  of  no  kin  to  the  admin- 
istrator or  executor,"  and  that  section 
concerning  the  sole  of  real  estate  the 
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executor,  reqolres  that  he  "shall  have  It  ap- 
prabaed  by  three  ditiintereated  liouseliolders"; 
fourth,  that  section  S26,  coDceruliiK  rolun- 
tary  aBSignments,  requires  the  court  to  aj)- 
point  "two  or  more  disinterested  and  com- 
petent persons  to  appraise  the  property"; 
fifth,  that  section  2900,  ooncemlng  dower,  re- 
quires the  court  to  appoint  "three  competent 
persons  as  commisBlonm  to  assign  and  ad- 
measure such  dower";  sixth,  that  section 
3163,  coDcemfng  executions,  requires  the  of- 
ficer to  summon  from  the  neighbortiood 
"tliree  disinterested  householders";  seventh, 
that  section  4300,  concerning  partition,  re- 
quires  the  court  to  appoint  "not  Iras  than 
three  nor  more  than  five  competent  persons, 
as  commissioners,  residents  of  the  county," 
etc.  It  Is  further  contended  that,  as  two  of 
the  three  commissioners  appointed  were  nn- 
qaestionably  competent  and  disinterested. 
And  as  they  constituted  a  majority,  the  fact, 
if  It  lie  a  fact,  that  Commissioner  Seaman 
was  incompetent,  does  not  affect  the  case, 
nor  Justify  the  action  of  the  circuit  court  In 
setting  aside  the  report  It  is  further  coa> 
tended  that  the  defendant  knew  whether  or 
not  Seaman  was  competent  at  the  time  the 
commissioners  were  appointed,  and  that  he 
did  not  object  at  that  time  to  his  appoint- 
ment, and  therefore  be  waived  the  qu^tion 
of  tils  competency.  In  support  of  these  con- 
tentions the  paintifl  cites  WUbraham  v. 
Oam'rs,  11  Pick.  322;  Phillips  v.  Oom'rs.  122 
Mass.  268;  In  re  Southern  Boulevard.  S  Abb. 
Prac  (N.  S.)  447;  and  Doddridge  v.  Stout, 
9  W.  Va.  708.  Webster's  International  Dic- 
tionary defines  the  word  "competent"  to 
mean  "(1)  answering  to  all  requirements; 
adequate;  snffldent;  suitable;  capable;  le- 
gally quaJifled;  fit"  The  common  law  ex- 
cluded as  Incompetent  witnesses,  first,  par- 
ties; second,  persons'  deficient  In  understand- 
ing: third,  persons  Insensible  to  the  obliga- 
tions of  an  oath;  and,  fourth,  persons  whose 
pecuniary  interest  Is  directly  involved  in  the 
matter  In  issue.  All  such  persons  were  held 
not  to  be  "competent"  witnesses.  1  Greeo- 
leaf  on  Ev.  (16th  Ed.)  S  327.  In  Preleigh  t. 
State,  8  Mo.  606,  It  was  said  that  all  persons 
who  are  disinterested,  and  not  infamous, 
have  always  been  competent  witnesses  In 
this  state,  and  are  presumed  to  be  competent 
until  the  contrary  appears.  Competency  and 
credibility  are  held  to  be  entirely  distinct 
Rose  V.  Bates,  12  Mo.  80;  Deer  r.  State,  14 
Mo.  348.  Incompetency  because  of  being  in- 
terested and  because  of  being  a  party  has 
been  removed  by  our  statute,  but  the  statute 
makes  tlie  following  persons  incompetent  to 
testify:  First  insane  persons;  second,  a 
child  under  10  years  of  age,  who  appears 
Incapable  of  receiving  just  Impressions  of  the 
facts  respecting  which  they  are  examined,  or 
of  relatli^  them  truly;  third,  an  attorney, 
oonceming  communications  made  to  blm  by 
his  client  tn  that  relation  or  his  advice  tliere- 
on,  witliont  the  consent  of  such  client;  fourth, 
a  minister  or  priest  concerning  «  eonfeaslfm 


made  to  Mni  in  hts  professional  diaracter, 
etc.;  fifth,  a  physician  or  surgeon  concerning 
any  information  which  may  have  been  ac- 
quired from  any  patient  while  attending  him 
In  a  professional  character,  and  which  In- 
formation was  necessary  to  enable  him  to 
prescribe  for  such  patient  as  a  physician,  or 
do  any  act  for  him  as  a  surgeon.  Bev.  St 
1809,  S  4650.  The  term  "competent,"  as  ap- 
plied to  witnesses,  has  always  embraced 
something  more  than  mere  unfitness,  or,  as 
the  plaintiff  puts  it  lack  of  sufficient  skill  or 
intelligence.  As  to  judges  the  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  vol.  8,  p.  2S,  says:  "The 
judge  must  have  no  Interest  in  Hie  result  of 
the  trial;  otherwise  he  Is  Incompetent  to  sit 
in  the  cause."  And  among  the  many  cases 
cited  In  the  note  In  support  of  the  text  Is  Bow- 
man's Case,  67  Mo.  146,  wherein  the  com- 
petency of  the  judge  was  challenged  be- 
cause he  was  an  honorary  member  of  the 
St  LoDls  Bar  Association,  whose  committee 
was  prosecuting  Bowman  for  disbarment  It 
was  held  in  that  case  that  the  judge  was  not 
disqualified  or  Incompetent,  and  the  decision 
was  based  entirely  upon  the  ground  that  lie 
was  only  an  honorary  member,  paid  no  dues, 
was  not  entitled  to  a  vote,  and  "he  had  not 
a  particle  of  {pecuniary  interest  involved." 
In  17  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p.  732, 
it  is  said:  "The  prlnc^ile  that  a  man  may 
not  be  a  Judge  in  his  own  cause  is  of  uni- 
versal acceptance,  and  has  been  established 
since  the  earliest  periods  of  the  common 
law."  The  English  and  American  cases  cited 
in  the  note  to  the  text  are  too  numerous  to 
be  even  mentioned  here.  The  same  book 
(page  733)  adds:  "The  maxim  just  set  out 
that  no  man  may  be  a  Judge  in  his  own 
cause  was  always  applied  at  common  law 
where  the  judge  had  an  interest  In  the  cause." 
And  English  cases  and  cases  In  Florida, 
Maine,  Texas,  and  Wisconsin  are  cited  In 
support  of  the  text  The  same  book  and 
page  says  at  common  law  neither  relationship 
of  the  judge  to  a  party  nor  the  fact  that  the 
Juc^e  had  been  of  counsel  for  one  of  the  par- 
ties disqualified  him  as  Judge.,  Yet  In  State 
ex  rel.  Sansone  v.  WoSord,  111  Mo.,  loc.  dt. 
529,  20  S.  W.  236,  the  court  speaking  through 
Mflcfarlane,  J.,  said:  "It  is  a  maxim  of  com- 
mon law,  the  wisdom  and  propriety  of  which 
will  not  be  questioned,  that  'no  man  should 
be  a  Judge  in  his  own  cause.'  Provision  has 
always  been  made,  in  case  of  the  disqualifica- 
tion of  a  ju^e  to  sit  ^  any  case  by  reason 
of  ills  Interest  therein,  to  supply  a  enbstftnte 
to  hear  and  determine  the  cause.  This  in- 
terest which  disqualifies  a  Judge  Is  always 
made  to  include  that  which  an  attorney  bad 
in  a  case  In  which  he  has  profeHsionally  act- 
ed. Our  statute,  following  this  rule,  de- 
clares that  no  Judge  'who  shall  have  been 
counsel  In  any  suit  or  proceeding  pending 
before  him  shall,  without  the  express  con- 
sent of  the  parties  thereto,  sit  on  the  trial 
or  determination  thereof."  In  civil  cases  the 
statute  (Bar.  St  1889,  S  S18)  permits  a  change 
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of  venue  on  the  gronnd  "that  the  Judge  U 
Interested  or  prejudiced,  or  Is  related  to  eith' 
er  party,  or  has  been  of  counsel  In  the 
cause."  And  in  criminal  cases  section  2594 
provides  that:  "The  Judge  of  said  court  shall 
be  deemed  inccmpetent  to  hear  and  try  said 
cause  In  either  of  the  following  cases:  First, 
when  the  Judge  of  the  court  in  which  said 
case  is  pending  is  near  of  bin  to  the  defend- 
ant by  blood  or  marriage;  or,  second,  when 
the  offense  charged  Is  alleged  to  have  been 
committed  against  the  person  or  property  of 
such  Judge,  or  some  person  near  of  kin  to 
blm  by  blood  or  marriage;  or,  third,  when 
the  Judge  Is  In  any  wise  interested  or  preju- 
diced, or  shall  have  been  counsel  in  the 
cause,"  etc.  Thus  it  appears  that  the  whole 
spirit  and  genius  of  the  common  law  and  of 
our  law  Is  that  no  Judge  is  competent  to  sit 
In  a  case  who  has  a  personal,  pecuniary  in- 
terest in  the  case,  and  tills  is  true,  as  a  gen- 
eral proposition  of  law,  even  wbm  there  is 
no  statutory  regulation  on  the  subject  And 
wherever  a  witness  or  a  Judge  has  a  per- 
sonal pecuniary  Interest  In  a  cause,  he  is 
designated  as  not  "competent"  The  term 
"competent,"  as  used  In  the  fifth  section  of 
the  act  of  1803,  therefore  is  of  much  broader 
signification  than  the  plaintiff  construes  it, 
and  means  a  commissioner  who  is  not  only 
possessed  of  sufficient  skill  and  Intelligence 
to  properly  discharge  the  duties  to  be  per- 
formed by  a  commlBSfoner  under  the  statute, 
but  who  is  also  disinterested,  and  not  near 
of  kin  to  any  party  to  the  cause.  The  com- 
missioner Seaman  was,  therefore,  not  a  com- 
petent commissioner,  because  he  had  a  per^ 
Bonal  pecuniary  interest  In  the  cause.  He 
had  a  marital  right  to  the  possession  of  his 
wife's  land  (so  far  as  the  record  shows),  and 
an  Inchoate  estate  by  the  curtesy.  If  the 
land  was  Included  In  the  drainage  district— 
as  upon  his  own  testimony  it  should  have 
been  because  it  was  at  least  in  part  subject 
to  overflow,  and  would  be  benefited  by  the 
drains  and  levee— it  would  be  assessed  with 
Its  proportionate  part  of  the  benefits  con- 
ferred, and  have  to  bear  Its  part  of  the  orig- 
inal cost  of  construction,  and  also  of  the  re- 
curring annual  expense  of  repairs.  By  omit- 
ting the  land  from  the  district,  the  land  got 
the  benefits,  and  was  exempted  from  the 
burdens,  and  those  burdens  were  Improperly 
imposed  upon  other  land  owners.  The  com- 
missioner, therefore,  derived  a  personal  pe- 
cuniary benefit  by  having  the  boundaries  of 
the  district  changed  by  the  commissioners  so 
as  to  exclude  his  wife's  land.  He  therefore 
not  only  sat  In  Judgment  in  a  cause  where  he 
had  a  pecuniary  Interest  but  he  profited  by 
the  Judgment  that  was  rendered,  and  others 
suffered  correspondingly  thereby.  In  this  re- 
spect this  case  Is  unlike  the  case  of  Wtlbra- 
ham  V.  Oom'rs,  11  Pick.  322,  relied  on  by 
plaintiff,  for  there  the  commissioner  had  no 
personal  pecuniary  interest  and  was  inter- 
ested in  the  establishment  of  the  road  only 
In  tlie  same  degree  aa  any  taxpayw  of  the 


cotmty.  The  case  of  Phillips  v.  Oom'rs,  122 
Mass.  25S,  also  relied  on  by  plaintiff,  arose 
under  an  act  relating  to  the  drainage  of  the 
towns  of  Maiden  and  Melrose,  and  the  ques- 
tion was  whether  a  member  of  the  board  of 
county  commissioners  and  a  resident  of  Mai- 
den was  disqualified  by  reason  of  a  statute 
which  provided  that  "If  either  of  the  county 
commissioners  Is  interested  in  a  question  be- 
fore the  board,  or  if  any  part  of  the  road 
upon  which  they  are  to  act  lies  within  the 
city  or  town  In  which  either  of  them  resides," 
then  a  special  commissioner  shonld  be  called 
in.  The  court  said:  "We  are  of  opinion  tliat 
the  clause  which  prohibits  a  commissioner 
from  acting  upon  a  road  question  arising  in 
the  same  town  is  not  applicable  to  these 
proceedings.  The  Judgment  of  the  commis- 
sioners is  to  be  exercised  on  an  entirely  dif- 
ferent question,  and,  if  it  had  been  intended 
to  disqualify  the  residents  of  the  towns 
named,  tbere  would  have  been  an  express 
provision  to  that  effect"  It  thus  appears  tliat 
the  statute  in  reference  to  the  establishment 
of  roads  was  attempted  to  be  applied  to  the 
drainage  laws  of  that  state,  and  the  court 
held  it  did  not  apply.  The  court  also  held 
that  mere  residence  in  the  town  did  not  of 
itself,  outside  of  any  statutory  provision,  cre- 
ate such  an  Interest  in  the  cause  as  to  make 
such  a  resident  incompetent  to  act  as  a  com- 
missioner. But  that  Is  very  different  from 
the  case  at  bar.  There  the  commissioners 
had  no  personal  pecuniary  Interest.  In  the 
case  at  bar  he  had.  Hence  the  inapplicability 
of  that  case  to  the  case  at  bar.  In  the  caae 
of  In  re  Southern  Boulevard,  S  Abb.  Prac. 
(N.  8.)  447,  also  relied  on  by  the  plaintiff,  it 
was  held  that  a  commissioner  who  owned 
some  lota  that  were  taken  by  the  proceeding 
was  not  thereby  an  incompetent  commission- 
er, upon  the  maxim  th'at  no  man  can  be  a 
Judge  in  his  own  cause.  The  decision  is 
placed  upon  the  grounds  that  the  court  was 
not  aware  of  that  fact  when  it  appointed 
the  commissioners;  tliat  no  special  injury  ap- 
peared to  have  resulted  to  any  one  because 
of  such  Interest,  but  that  the  affidavits  filed 
in  support  of  the  application  to  confirm  the 
report  showed  the  reverse  to  be  true,  and  that, 
even  if  these  things  were  not  sufficient  in 
law,  Btlll  the  maxim  did  not  apply,  because 
it  applies  only  to  Judicial  officers,  and  not  to 
quasi  Judicial  officers,  like  commissioners; 
and  that  the  commissioner  did  not  act  In 
the  appraisement  of  his  own  land;  and  tliat 
the  objection  was  waived  because  it  was  not 
made  at  the  time  the  appointment  was  made. 
Of  this  case  It  is  only  necessary  to  say  that 
It  Is  not  In  harmony  with  the  analogous  de- 
cisions of  this  court  hereinbefore  referred 
to.  Furthermore,  it  la  not  in  line  with  the 
great  weight  of  authority  in  England  and 
America.  17  Am.  &  Eng.  Bucy.  Law  (2d  Bd.) 
p.  732,  and  cases  cited  In  notes.  In  Dodd- 
ridge V.  Stout  0  W.  Va.  703,  it  appeared  that 
the  statute  required  the  commissioners  to  bo 
freeholders,  and  that  one  of  those  who  was 
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appoluted  and  acted  vaa  not  a  freeholder, 
and  it  was  held  tbat  there  waa  nothing  Id 
the  record  to  abow  that  the  defendant  wag 
prejudiced  thereby,  and  that  he  walTed  the 
objectl(Hi  by  not  urging  It  when  the  commle- 
aloner  was  appointed.  The  mle  laid  down 
by  Hurlbnt,  3.,  in  Oakley  t.  Aaplnwall,  8  N. 
T.  M7,  resta  npon  a  nmcta  better  and  aounder 
baslB  tban  tbat  announced  in  the  Weat  Vir- 
ginia caae.  In  the  New  York  case  ttie  learned 
Judge  said:  "It  la  of  great  Importance  that 
the  courts  should  be  free  from  reproach  or 
snaplclon  ctf  unfairness.  The  party  may  be 
Interested  only  tbat  his  particular  suit  should 
be  Justly  determined,  but  the  state— the  com- 
munity—la  concerned  not  only  for  that,  but 
tbat  the  Judiciary  shall  enjoy  an  elevated 
rank  in  the  estimation  of  mankind.  The 
party  who  deidred  it  ought  to  be  permitted 
to  take  the  hazard'  of  a  bias  decision  If  he 
alone  were  to  suffer  for  his  folly,  but  the 
state  cannot  endnre  the  scandal  and  disgrace 
which  wlU  be  Tiaited  upon  the  Judiciary  In 
conaequence."  Judge  Coc^ey,  In  bis  work  on 
Oonatitational  Llmitatlona  (Sth  Ed.)  p.  207, 
saya:  "And  tcx  similar  reasona  a  leglalatlTe 
act  which  should  undertake  to  make  a  Judge 
tbe  arMtw  In  bis  own  conttorerales,  wonld 
be  void,  because,  though  In  form  a  proTialon 
for  the  exercise  of  Judicial  power.  In  anb- 
stance  it  would  be  the  creation  of  an  arbi- 
trary and  Irresponsible  authority,  neither 
leglalatlTe,  executlTe,  nor  Judicial,  and  wboh 
ly  unknown  to  constitutional  goVernqient" 
The  learned  Judge  further  says  (page  50ft  et 
aeq.):  "There  Is  also  a  maxim  of  law  re- 
garding Jodldid  action  which  may  have  an 
important  bearing  upon  tiie  constitutional 
validity  of  Judgments  in  some  cases.  No 
one  ought  to  be  a  Ju^e  Ip  hla  own  cause; 
and  ao  inflexible  and  so  manifestly  Just  is 
this  rule,  that  Lord  Coke  laid  it  down  that 
'even  .an  act  of  ^rllament,  made  against 
natural  equity,  as  to  make  a  man  a  Judge 
In  bis  own  case,  is  Toid  In  itself;  for  Juia 
natures  sunt  Immutabilla,  and  they  are  leges 
I^um.'  This  maxim  appUea  In  all  eases 
where  Judicial  functions  are  to  be  exradsed, 
and  excludes  all  who  are  Interested,  boweTer 
remotely,  (torn  taking  part  In  their  exercise. 
It  is  not  left  to  tbe  discretion  of  a  Judge,  or 
to  bis  sense  of  decency,  to  de<dde  wheUier 
be  shall  act  tn-  not.  All  his  powers  are  sub- 
ject to  this  alMOlute  limitation,  and,  when  hla 
own  rights  are  in  question,  he  baa  no  au- 
thority to  determine  the  cause.  Nor  Is  it  es- 
sential that  tbe  Judge  be  a  party  named  in 
tbe  record.  If  the  suit  is  brought  or  de- 
fended In  his  interest  or  If  he  is  a  corporator 
In  a  corporation  which  is  a  party,  or  which 
will  be  benefited  or  damnified  by  the  Judg- 
ment, he  is  equally  excluded  as  If  he  were 
the  party  named.  Accordingly,  where  tbe 
lord  Obaucellor,  who  waa  a  shareholder  in 
a  company  in  whose  favor  the  vice  chaneellw 
bad  rendered  a  decree,  affirmed  this  decree, 
the  House  of  Lords  reversed  tiie  decree  on 
tbla  ground.  Lord  Campbell  observing:  It 


is  (tf  the  last  Importance  tbat  the  maxim  that 
"no  man  la  to  be  a  Judge  In  his  own  cause" 
should  be  held  sacred.  And  that  Is  not  to 
be  confined  to  a  cause  tn  which  he  Is  a 
party,  but  applies  to  a  cause  In  which  he  has 
an  interest'  *We  have  again  and  again  set 
aside  proceedings  In  inferior  tribunals  be- 
cause an  individual  who  had  an  intraest  in  a 
cause  took  a  part  in  the  decision.  And  It 
will  have  a  most  salutary  effect  on  these 
tribunals  when  It  Is  known  that  this  high 
court  of  last  resort  In  a  case  In  which  tbe 
Lord  Chancellor  of  England  had  an  Interest, 
C(msldered  that  his  decree  was  on  that  ac- 
count a  decree  not  according  to  law,  and 
was  set  aside.  This  will  be  a  leason  to  all 
inferior  tribunals  to  take  care,  not  only  that 
In  their  decrees  they  are  not  influenced  by 
their  personal  interest  but  to  avoid  the  ap- 
poirance  at  laboring  under  such  an  In- 
fluence.' It  Is  matter  of  some  Interest  to 
know  whether  the  l^slatures  of  the  Ameri- 
can states  can  set  aride  this  maxim  of  the  com- 
mon law,  and  by  express  enactment  permit  , 
one  to  act  Judicially  when  interested  in  the 
controversy.  The  maxim  itself,  it  is  said,  in 
some  cases  does  not  apply,  where,  from  neces- 
sity, the  Judge  must  iffoceed  in  the  case, 
there  Mug  no  other  tribunal  authorized  to 
act;  but  we  prefer  the  opinion  of  Chancellor 
Sandford  of  New  York  that  In  such  case  it 
belongs  to  the  power  which  created  auch  a 
court  to  provide  another  in  which  this  Judge 
may  be'  a  party,  and,  whethor  another  tri- 
bunal is  established  or  not,  he  at  least  is 
not  Intrusted  with  authority  to  determine  bis 
own  rights  or  his  own  wrongs,  tt  has  been 
held  that  where  the  intoest  was  that  of 
corporate  in  a  municipal  corpwatton,  the 
Legislature  might  provide  that  it  should  con- 
stitnte  DO  disqualification  where  the  corpora- 
tion was  a  ^uty.  But  the  ground  of  tbis 
ruling  aroears  to  be  tbat  the  interest  Is  so 
remote  and  inslgnlflcant  that  it  may  fairly 
be  sun>osed  to  be  Incapable  of  affecting  the 
Judgment  or  of  Influemdng  the  conduct  of  an 
Individual.  And  where  penalties  are  Imposed, 
to  be  recovered  only  In  a  munidpal  court, 
the  Judges  or  Jurors  In  which  would  be  in- 
terested as  corpwators  fn  the  recovery,  the 
law  providing  for  audi  recovery  must  be  re- 
garded as  precluding  tbe  objection  of  Interest 
And  it  is  very  enumon  in  a  certain  class  of 
cases  for  the  law  to  provide  tbat  certeln 
township  and  county  officera  shall  audit  their 
own  accounts  for  services  rendered  tbe  pub- 
lic; but  in  such  caae  there  is  no  adversary 
party,  unless  the  state,  which  passes  tbe  law. 
or  the  mnnidpantles.  which  are  Its  com- 
ponent parts  and  subject  to  its  contnri,  can 
be  regarded  as  such.  But  except  In  such 
cases  resting  upon  such  reasons,  we  do  not 
see  how  the  Legislature  can  have  any  power 
to  abolish  a  maxim  which  ta  among  the 
fundamentals  of  Judicial  authority.  The  peo- 
ple of  the  stete,  when  framing  their  Con- 
stitution, may  possibly  establish  so  great  an 
anomaly.  If  they  see  fit;  but  If  the  Legls- 
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lature  Is  Intrusted  with  apportioning  and  pro* 
Tiding  for  the  exerctae  of  the  JadLclal  power, 
we  cannot  understand  It  to  be  authorized,  In 
tbe  execution  of  this  trust,  to  do  that  which 
has  never  been  recognized  as  being  within 
the  province  of  the  Judicial  authority.  To 
empower  one  party  to  a  controversy  to  de- 
cide It  for  himself  Is  not  within  the  legisla- 
tive authority,  because  it  is  not  the  estab- 
lishment of  any  rule  of  action  or  decision, 
but  is  a  placing  of  the  other  party,  »o  far  as 
that  controversy  is  coaceroed,  out  of  the  pro- 
tection of  the  law.  and  submitting  liim  to  the 
control  of  one  wliose  interest  it  will  be  to  de- 
cide arbltrarliy  and  unjustly.  Nor  do  we 
see  how  the  objection  of  Interest  can  be 
walred  by  the  other  party.  If  not  taken  be- 
fore the  decision  Is  rendered.  It  will  avail  In 
an  appellate  conrt,  and  the  suit  may  there 
be  dismissed  on  tliat  gronnd.  The  Judge  act- 
ing in  sncai  a  case  Is  not  simply  proceed- 
ing irregularly,  but  be  is  acting  without  Ju- 
risdiction. And,  If  one  of  the  Judges  con- 
stituting a  court  Is  disquaiifled  on  this 
ground,  the  Judgment  will  be  void,  even 
though  the  proper  number  may  have  con- 
curred in  the  result  not  reckoning  the  Intei^ 
eated  party."  In  addition  to  the  cases  cited 
in  support  of  the  text;  other.  English  and 
American  cases  holding  that  it  is  beyond  the 
power  of  Parliament  or  of  a  legislature  to 
confer  upon  a  person  the  right  to  act  as 
Judge  in  any  controversy  in  which  he  ts  per- 
sonally and  peculiarly  Interested  are  collated 
in  17  Am.  &  Eng.  Enc.  Imw  (2d  Ed.)  p.  733, 
and  notes. 

Without  further  eIaborati(Hi,  it  follows  that 
Seaman  was  not  a  competent  commissioner, 
and  that  the  circuit  court  was  right  in  so 
holding,  and  In  setting  aside  the  report  of  the 
commissioners  and  the  Judgment  of  the  coun- 
ty court. 

The  Judgment  ot  tbe  circuit  court  must, 
therefore,  be  affirmed,  and  the  cause  remand- 
ed to  the  county  court  of  Lincoln  county,  to 
be  by  it  taken  up  and  tried  as  if  tbe  original 
petiticm  TVas  presented  to  It  for  tbe  first  time, 
and  to  proceed  with  the  cause  witbout  re- 
gard to  anything  tbat  bas  heretofore  been 
done  in  the  cause,  but  in  conformity  here- 
with and  with  tbe  statute.  All  ooncur,  ex- 
cept ROBINSON,  J.,  absent 


BOWEN  T.  CITY  OF  HOLDEN. 
(Conrt  of  Appeals  at  Kansas  City,  Mo.  Dee. 
2,  am.) 

BXBCnnON—BXRMFTIONS— JUDGMENTS 

SET- OFF. 

1.  Rev.  Pt  1899,  8  31ti2,  prorides  that  eaoh 
bead  of  a  family  may,  in  lieu  of  other  statatory 
exemptions,  select  and  hold  free  frun  execo- 
tioQ  any  property  or  delits  or  wages,  not  ex- 
ceedinji  $300  in  value.  Section  44!>5  provides 
for  the  set-off  of  final  judpnients  between  par- 
ties to  a  suit  and  tbe  credit  of  execotlon  with 
the  amount  of  such  set-^.  HfU,  that  the  etat* 
utes  must  be  construed  together,  and  a  Judg- 

T  L  8m  BxHBpUoni,  vol.  M.  C«at  Dls.  |  IH. 


ment  for  coats  hi  favor  of  defendaat  covld  Mt 

b«  set  off  against  a  S300  personal  injory  Judg- 
ment  recorered  by  plaintiff,  who  was  the  head 
of  a  family,  had  no  other  property,  and  daimed 
such  judgment  as  an  exemption. 

Appeal  ftom  Circuit  (Tonrt  Johnson  Coun- 
ty; Wm.  L.  Jarrott  Judge. 

Action  by  one  Bowen  against  the  dty  of 
Holden.  There  was  a  judgment  of  recovery 
for  plaintiff,  and  for  costs  for  defendant  and 
defendant  paid  the  amount  of  plaintiff's  Judg- 
ment Into  court,  and  moved  to  have  the 
Judgment  for  costs  satisfied  ont  of  such 
amount  From  a  judgment  denying  the  mo- 
tion, defendant  appeals,  Afllrmed. 

Frank  B.  Fulkerson,  for  appellant  Jaa.  A. 
Kemper,  for  Teq;>ondent 

SMITH,  P.  J.  Plaintiff  sued  defendant  to 
recover  damages  for  i>erBona]  Injuries  sus- 
tained In  consequence  Of  the  negligence  of 
tbe  latter.  There  was  a  trial,  resulting  In  a 
Judgment  for  plaintiff  for  $300,  with  costs. 
Five  days  after  this  Judgment  was  rendered, 
the  court  on  the  motion  of  the  defendant 
set  aside  said  Judgment  as  to  costs,  and. 
Instead  thereof,  entered  a  Judgment  in  favor 
of  defendant  against  plolntlff  for  tbe  costs. 
The  ground  upon  which  H  changed  tbe  orig- 
inal Judgment  as  Just  stated,  was  that  ttie 
plaintiff  bad  not  presented  his  claim  to  the 
dty  council  before  commencing  his  suit  as 
required  by  stattrte  in  such  cases.  After  tbe 
defendant  was  given  a  judgment  for  coats 
against  plaintiff.  It  paid  Into  the  hands  of  tbe 
clerk  the  amonnt  of  said  judgment  and  inter- 
est thereon,  and  then  filed  a  motion  to  re- 
quire the  clttk  to  satisfy  the  Judgment  in  Its 
favor  for  the  costs  out  of  the  aniouot  it  had 
paid  Into  his  hands  in  satisfaction  of  the 
plaintiff's  Judgment.  At  the  hearing  of  this 
latter  motion,  It  was  shown  tbat  plaintiff 
was  tbe  head  of  a  family,  and  had  no  prop- 
erty except  the  said  $300  Judgment  against 
defendant  and  that  he  claimed  said  Judg- 
ment as  exempt,  and  not  subject  to  set-off. 
The  trial  court  adopted  the  plaintiff's  view, 
and  so  overruled  tbe  defendant's  motion. 
Defendant  thereupon  appealed. 

There  was  an  unsuccessful  attempt  "to 
kill  two  birds  with  one  atone,"  or  to  satisfy 
two  judgments  with  one  payment  and  which 
would,  no  doubt,  have  succeeded,  but  for  tbe 
statute  of  exemptions.  It  seems  to  us  that 
tbe  plaintiff,  under  these  statutes,  as  we 
have  several  times  construed  them,  was 
entitled  to  hold  as  exempt  $300  of  whatever 
judgment  he  recovered  against  defendant  on 
bis  claim.  Nor  do  we  think  tbat  the  plaintiff 
could  be  deprived  of  his  exemption  by  the 
statute  of  set-off  or  counterclaim.  Tbe  stat- 
ute of  exemptions  (sections  3159-S162.  Rev. 
St  1880)  and  that  of  set-off  (section  4495. 
Rev.  St  1899)  must  be  construed  together, 
and  tbe  latter  should  not  be  so  constmcd  ae 
to  nullify  the  former.  State  v.  Hudson,  86 
Mo.  App.  501;  Lewis  v.  Gill,  76  Mo.  App. 
504;  Wagner  v.  Furniture  C^,  03  Mo.  App. 
211.  The  first  of  the  above  cases  was  wbere 
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tbe  TennoDt  Uarlile  Ginapaity  held  tiie  notes 
of  Kendrlck  ft  Wagle,  on  which  it  broiiffht 
suit  by  attuhment;  which  failed,  bat  jnig- 
ment  waa  rendered  on  the  notes  against 
Kendrl^  Tbe  latta  tiien  aned  tbe  sore- 
tlea  on  the  attadunent  bond  tor  damagea. 
The  marble  company  waa  nude  party  de> 
fendant,  and  waa  permitted  to  plead  tta  Jodg* 
mcnt  as  a  set-ofF  against  the  claim  of  Ken* 
drlck  arising  ont  of  the  wrongful  attach- 
ment  While  the  right  of  tbe  marble 
company  to  Its  set-<tff  against  Oie  claim  of 
Kendrlck  was  npheld,  it  waa  ant^fect  to  Ken- 
dirtck's  right  of  exemption  nnder  the  atatntet 
or,  in  other  words,  It  was  held  that  Ken- 
drlck waa  entitled  to  bold  aa  exempt  fnun  the 
set-oA  fSOO  ot  tbe  anunmt  of  any  judgment 
obtained  <m  tbe  attachment  bond.  So,  in  the 
preaent  case,  we  mnst  tbiak  that  the  plain* 
tiff  waa  entitled  to  hold  aa  exempt  tbe  first 
1300  that  be  recovered  on  bis  claim  against 
defentent  This  rl^t  attached  to  tiie  <dalm, 
and  the  fact  that  andi  datan  was  nmged 
Into  a  Judgment  did  not  alter  the  plalntlfl'a 
rights.  When  the  judgment  was  rendered  in 
plaintiff's  favor,  fSOO  of  it  waa  aempt,  and 
hia  rlgbt  thereto  could  not  be  impaired  by 
any  of  the  proTistona  of  the  statute  in  rda- 
tkm  to  setoff.  If,  aa  was  the  case,  tbe  de* 
ffendant  afterwarda  obtained  a  judgment 
against  plaintiff  tot  costs,  we  cannot  see  that 
for  that  reaaH)  it  was  dlffemit  than  if  it  bad 
been  based  on  any  other  claim.  It  could  no 
more  overrMe  the  ptalntUFs  right  of  exemp* 
tton  with  a  judgment  of  that  kind  than  It 
could  with  any  other.  Of  course.  If  tbe 
plaintiff  bad  recovered  an  amount  in  escesa 
ot  $300,  then  the  defendant's  judgment  fbr 
costs  would  have  been  available  as  set-oft 
The  case  la  not  one  of  mutual  credita,  nor 
that  where  two  persons  bad  trusted  each 
other,  nor  that  where  a  presumption  of  biw 
arises  that  tbe  defendant  was  Induced  to 
trust  the  plaintiff  by  having  a  pledge  or 
credit  in  bis  bands.  It  Iv  no  mote  than  one 
where  the  defUidant,  by  its  iregUgence,  sub- 
jected plaintiff  to  grlevona  pt^nal  injuries, 
for  whldi  It  was  lefnllj  liable  to  pay  hUn  an 
indemnity.  This  Indemnity,  to  the-  extent  of 
S300,  was,  we  think,  exempt  from  any  claim 
asaiust  plaintiff,  whether  asserted  by  way  of 
set-off,  counterclaim,  or  otherwise.  Any  otb> 
er  construction  would  destroy  tbe  very  inten- 
tion and  object  of  the  statute,  the  wisdom  of 
which  Is  donbtleaa  Vdl  illustrated  by  the 
prraent  case. 

We  think  the  judgment  of  tbe  circuit  court 
should  be  aflaxmed,  and  it  la  io  ordered.  All 
concur. 


8HINN  V.  WOODKRSON  et  al. 
(Court  ef  Appeals  at  KeDsae  Gtty,  Mo.  Jan. 

20,  iim.) 

INTBRBrST— RIICOVERY— FLHIADINO— DBHAND. 

1.  Where  there  was  do  agreemeot  to  pay  in- 
terest on  a  loan,  demand  for  the  amoont  due 


and  the  date  of  euch  demand  must  be  alleged 
and  proved  in  order  to  justify  a  judgment  for 
interest. 

Appeal  from  Circuit  Conrt,  Clinton  Connty; 
A.  D.  Burnes,  Judge. 

Action  by  George  W.  Sbina  against  3.  L 
Wooderson  and  others.  There  was  judgment 
for  plaintiff,  which  was  set  aside  on  motion 
in  arrest,  and  plaintiff  appeals.  Eeversed, 
and  rdiearlng  granted.  Affirmed  on  rehear^ 
Ing. 

F.  B.  Bills,  for  appellant  Jno:  A.  Oross 
A  Sons  and  B.  CL  Hall,  for  respondents. 

BBOADDTT8,  J.  The  petition  In  this  case 
waa  flled  hi  the  <^ce  of  the  circuit  clerk  of 
Cninton  county,  BCo.,  on  tbe  12th  day  of  Au- 
gust, 1899,  and  on  the  aame  day  service  was 
bad  on  the  dtf  endants  mentioned  In  the  cap- 
tion. On  the  aoth  day  of  Septwher,  1899. 
and  on  the  ninth  day  of  the  regular  term 
of  aald  court,  tbe  plaintiff  was  allowed  to- 
amend  bia  petition  by  making  Valmtlne  HaT> 
mon  and  Slctord  Wear  defendants,  and  tbe 
judgment  th'en  and  there  rendered  shdwa 
tint  said  Harmon  and  Wear  entered  their 
appearance  and  that  tbe  defendants  Wood- 
nnn,  Haret,  and  Senn^  made  default,  and 
tbe  d^rendants*  (without  speciQing  which 
defendants)  "demurrer  to  the  petition  Is  tak- 
en up  and  overruled,  and  all  and  singular 
the  mattm  and  ttilngs  are  submitted  to  tbe 
court  upon  the  pleadings  and  the  proof." 
etc.,  and  the  conrt  finds  tor  tbe  plalntlfl  a 
balance  due  on  bis  account  I2T2.S1,  with 
Interest  at  6  p«  cent,  frttn  Blarch  22,  1894, 
and  dedares  a  lien  on  tbe  premises  described 
in  tbe  petition  to  the  extent  of  his  judgment. 
On  September  28,  1880,  the  defendants  Har- 
mon and  Wear  filed  their  motion  to  set  aside 
the  Judgment  by  default,  and  the  othw  de- 
fen&ints  also  filed  motion  to  set  aside  judg- 
ment by  default  and  motion  In  aneat  of 
judgment  On  the  29tfa  day  of  Blarcta.  1900, 
on  the  twdftfa  day  of  the  reguhir  t«m  of 
said  court,  the  court  sustained  the  motion 
of  defendants  BBxmoa  and  Wear  to  *t  aalde 
aaiA  judgment  of  default,  and  leave  was 
given  them  to  plead  in  20  days  after  the 
adjournment  of  com%  and  the  plaintiff  was 
allowed  10  days  after  adjournment  to  amend 
bis  petitlim  1^  interlineation,  and  the  cause 
was  ocmtlnued  until  tbe  nert  texm.  At  tbe 
next  tenn,  1800,  tbe  case  waa  continued  un- 
til the  next  term  upon  tbe  application  and 
at  the  cost  of  tbe  plaintiff.  On  the  12tb  day 
(tf  September,  1900,  tbe  plaintiff  dismissed 
Ms  suit  against  defendants  Harmon  and 
Wear.  On  the  25th  day  of  September  the 
motion  In  arrest  ot  judgment  flled  by  the 
remaining  and  original  defendants  to  tiie  suit 
was  taken  np  and  sustained.  It  Is  from  this 
judgment  that  the  plaintiff  has  appealed. 
The  petition  reads  as  follows:  "George  W. 
Stalnn,  Plaintiff,  against  J.  I.  Wooderson,  D. 
H.  Maret,  B.  O.  Kenn«y,  Richard  Weu, 
and  Valentine  Harmon,  Trustees  for  the  Cal- 
vary Baptist  Ghurcta  of  Lathrop,  Missouri, 
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Defendants.  Plaintiff  states  that  on  tbe  Tth 
day  of  October,  1892,  George  W.  Shlnn,  this 
plalntlCF,  and  Valentine  Harmon  and  Rich- 
ard Wear,  James  B.  Scott,  Willmaua  Scott, 
his  wife,  Ed.  U  Scott  and  Anna  May  Scott, 
his  wife,  conveyed  to  J.  I.  Wooderson,  D. 
H.  Maret.  and  Geo.  W.  Shlnn  lot  8  in  bloctc 
24  in  the  city  of  Lathrop,  Clinton  connty, 
Missouri,  for  tbe  puri)OBe  of  erecting  and 
building  thereon  a  church  to  be  known  aa 
the  'Calvary  Baptist  Church  of  Latbrop.' 

That  on  the  day  of  ,  1896,  the 

members  of  said  Calvary  Baptist  Church 
duly  elected  the  above-named  defendants 
Wooderson,  Maret,  and  Kenney  as  the  suc- 
cessors of  the  said  Shlnn,  Wear,  and  Har- 
mon, who  are  now  the  trustees  for  said 
church  for  tbe  purpose  of  holding  tbe  title 
thereof  and  for  tbe  management  of  the  busi- 
ness affairs  thereof.  That  for  the  purpose 
of  purchasing  said  lot  and  the  erection  of 
said  church  the  plaintiff  furnished  to  said 
truBtees  tbe  sum  of  $1,812.96.  That  there 
has  been  paid  on  said  sum  by  defendants 
the  sum  of  |1,540.16,  the  amount  of  which 
will  more  fully  appear  by  an  itemized  ac- 
count which  Is  herewith  filed  and  made  a 
part  of  this  petition  and  marked  'Exhibit 

A.  *  That  out  of  said  sum  so  paid  by  plaintiff 
there  remains  due  plaintiff  $272.81,  togeth- 
er with  six  per  cent,  interest  thereon  from 
March  22,  1^  the  date  of  the  last  item  In 
said  account.  Plaintiff  says  that  it  was 
understood  and  agreed  by  and  between  tbe 
plaintiff  and  the  said  other  trustees  and 
members  of  said  congregation  that,  if  plain- 
tiff would  pay  off  and  discbarge  the  obli- 
gations of  said  church  as  aforesaid,  the 
plaintiff  sbould.  in  case  of  tiie  failure  of  said 
trustees  to  pay  said  sum  as  aforesaid,  thai 
the  said  officers  were  to  execute  and  deliver 
to  plaintiff  a  mortgage  upon  said  lot  for  the 
balance  of  said  sum.  That  tbe  defendants 
have  failed  and  refused  to  pay  said  sum, 
althongb  tbe  same  Is  now  past  due  and  has 
been  demanded.  Wtawefore  plaintlft  prays 
jndgm^t  for  tbe  sum  of  f27Z81,  with  six 
per  cent  Interest  thereon  from  March  22, 
1894,  and  that  the  same  be  declared  a  mtnrt- 
gage  and  lien  upon  said  lot  and  Chnrcb 
bnllding,  and.  In  case  of  the  failure  of  de- 
fendants to  pay  said  smn,  tbe  same  to  be 
sold  to  satls^  said  debt  and  Interest,  and 
for  such  otiier  and  further  relief  as  plain- 
tiff In  equity  may  be  entitled  to  have.  F. 

B.  Ellis,  Att'y  for  Plaintiff."  An  itemized 
account  of  moneys  laid  out  and  expended  In 
behalf  of  tbe  trustees  of  the  church  Is  at* 
tacbed  to  the  petition.  The  last  item,  ac- 
cording to  the  account,  uras  furnished  March 
22,  1895.  bnt  tbe  petition  alleges  the  date  to 
have  been  March  22,  1S&4;  and,  as  It  Is 
tbe  i>etition  that  we  will  bare  to  consider, 
and  not  the  account,  tbe  latter  date  will  be 
beld  as  the  true  date.  The  court  arrested 
the  judgment  on  the  following  motion,  via.; 
"(1)  That  upon  the  record  the  Judgment  is 
erroneous.    (2)  That  the  petition  does  not 


state  facts  snffldent  to  constitute  a  cause  of 
action  against  the  defendants.  (3)  That  the 
Judgment  and  finding  of  the  court  are  not 
responsive  to  the  issue  made  by  tbe  plead- 
ings. (4)  That  the  Judgment  is  not  sustain- 
ed by  the  pleadings.  (5)  Ttiat  upon  the  face 
of  the  petition  it  Is  shown  that  plaintitTs 
cause  of  action  is  barred  by  the  statute  of 
limitation." 

It  is  claimed  by  the  defendants  that  the 
petition  shows  that  tbe  account  sued  on  is 
barred  by  the  statute  of  limitation,  tbe  last 
item  of  tbe  account  having  been  furnished 
more  tlian  five  years  before  tbe  beginning 
of  the  suit;  and,  as  it  Is  a  matter  tliat  ap- 
pears on  the  face  of  the  petition,  advantage 
can  be  taken  of  It  by  a  motion  In  arreal:  of 
Judgment  If  this  suit  was  upon  an  open 
account,  tbe  position  of  the  defendants  is 
right,  and  tbe  Judgment  of  tbe  circuit  court 
sustaining  the  motion  In  arrest  of  Judgment 
sbould  be  affirmed.  But  is  this  a  suit  upon 
an  account  as  a  legal  proposition?  Tbe  pe- 
tition alleges  that  In  1896  tbe  members  of 
tbe  CalTary  Baptist  Church  at  Latbrop,  Mo., 
purposed  to  purchase  a  lot  and  build  a 
church  thereon,  whereupon,  through  tbe  trus- 
tees of  the  church,  it  was  agreed  between 
tbem  and  plaintiff  that  plaintiff  would  fur- 
nish them  the  sum  of  $1,812.96  to  pay  for 
tbe  lot  and  erect  the  church  building  there- 
on; that  plaintiff  famished  said  amount; 
that  the  defendants  agreed  to  repay  said 
amount  to  the  plaintiff,  and  that  there  s^ll 
remains  dae  to  him  tbe  sum  of  $354.15. 
which  the  said  trustees  have  failed  and  re- 
fused to  pay;  that  said  sum,  with  Interest, 
amounting  to  $854.41,  is  now  doe  blm. 
nalntiff  further  alleges  that  it  was  under- 
stood and  agreed  by  and  between  tbe  plain- 
tiff and  tbe  said  other  tmstees  and  members 
of  said  congregation  that  If  plaintiff  wonld 
pay  off  and  fflscharse  the  obligations  of  said 
cbnrcb  as  aforesaid,  tben  the  said  officers 
were  to  execute  and  deliver  to  plaintiff  a 
mortgage  upon  said  lot  for  the  balance  of 
said  sum;  and  that  tbe  defoidants  bare 
failed  and  refused  to  pay  said  smn,  altbongh 
tbe  same  is  now  past  due,  and  has  been  de- 
manded. Tbe  lot  on  which  tbe  lien  la  aongbt 
to  be  enforced  la  lot  8,  block  24,  In  tbe  city 
of  Latbrop,  Clinton  county.  Ho.  An  Inspec- 
tion of  tbe  petition  will  show  that  it  la  in- 
artiflclally  drawn,  and  Is  somewhat  vague 
aud  tnd^ntte,  but  it  Is  sufficientiy  deftuite 
to  gatho*  tiie  purpose  of  the  pleader.  It 
may  be  properly  characterised  as  a  d^ective 
pleading.  In  other  wtwds,  It  is  a  defective 
statement  of  a  good  cause  of  actton,  wblch 
ia  an  objection  that  must  be  taken  before 
trial  and  Judgment  or  the  ^fect  Is  waived. 

The  main  question,  however,  remains,  vis.. 
Is  this  a  suit  upon  an  account  as  the  term  la 
understood  in  lawf  It  is  true  that  tbe  plain- 
tiff filed  an  itemized  account  of  the  amount 
of  money  be  expended,  but  bi  ^ew  of  the 
other  allegations  of  the  petition,  we  do  not 
tblnk  It  is  a  suit  upon  an  account   Tbe  pi>ti- 
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tton  alleseB  that  plalntlfl  agreed  to  rarnlsli, 
toe  tbe  UM  <^  the  trosteea  In  the  pujrcbase  of 
the  lot  and  for  ft»  purpoee  o(  bnUdins  the 
chnrch  thereon,  91,812.96,  npon  an  agree- 
maxt  that  upon  failure  ot  the  tnuteu  to  re- 
Imbtma  Mm  he  waa  to  have  a  mortgage  up- 
on the  lot  in  qoeetkm.  The  rendition  of  the 
account  l>7  Itema  will  be  treated  merely  aa 
OTldence  ctfered  iwon  the  part  of  plaintiff 
to  show  tlut  In  good  faith  he  did  pay  ont  the 
amoimt  be  agreed  with  defendants  to  ad- 
Tance.  The  petition  eeta  oat  that  he  fur- 
nUhed  tbat  amooat  to  the  traatees  npon  tbe 
nnderatandlng  that,  If  be  waa  not  repaid,  he 
waa  to  hare  bla  lloi  upm  the  lot  The 
amount  that  he  waa  to  let  the  trustees  bare 
was  agreed  npon  and  fixed  at  tiie  sum  stat- 
ed. It  foUowB,  then,  this  la  not  a  solt  upon 
■n  account,  but  a  suit  nptm  an  agreement 
la  the  agreement  Itself  hatred  by  the  statute 
of  llmltatlan?  If  tt  was  not  In  writing,  It 
-vrould  be.  As  we  bave  only  tbe  zecwd  prop- 
er before  na,  there  Is  no  means  of  detennlD- 
Ing  whether  It  waa  or  not  BowcTcr,  the 
rale  of  law  in  tUs  state  Is:  "That  when  a 
petition  declares  <m  a  contract,  wlUiout  dis- 
closing whether  it  Is  hi  writing  or  rMts  In 
parol,  it  wUl  be  presomed  to  be  the  allega- 
tion of  a  ralld  contract  When  the  contract 
la  not  denied,  tbe  statute  must  be  spedflcalJy 
pleaded,  but  It  the  contract  Is  denied,  tbe 
statute  may  be  invoked  at  tbe  trial,  but,  If 
not  then  iUTOked,  it  wUl  be  waived,  as  it  Is 
an  afBrmatlve  defense."  See  Van  Idoor  A 
Oo.  T.  Nelson,  Webb  &  Aylor,  60  Mo.  App. 
B28,  and  cases  therein  dted.  Tbe  coDtract  In 
said  suit,  not  bebw  denied  by  any  answer 
<tbere  being  a  Judgment  by  default),  must  be 
tafcoi  as  a  valid  contract;  that  is,  a  contract 
In  writing.  If,  then,  the  prraomptlon  must 
IwevaU  undtt-  the  foregoing  rule  of  pleading 
that  the  contract  was  a  valid  (me— tbat  Is,  In 
■writing— neither  the  statute  of  frauds  nor 
tbe  statute  of  limitation  can  be  Invoked 
against  tbe  Judgment  It  In  writing,  It  Is  a 
TBlid  contract,  and  one  which  may  be  m- 
forced  at  auy  time  within  10  years.  See  Rev. 
St.  1899,  i  4272. 

It  may  not  be  amlse  to  state  further  that, 
an  the  agreement  of  the  trustees  to  repay  the 
plaintiff  the  sum  of  ;noney  advanced  by  him 
for  them  to  pay  for  the  lot  and  erect  the 
church  in  questloD,  being  presumed  to  be  In 
writing.  In  order  to  defeat  tbe  statute  of 
frauds.  Independent  of  any  other  or  further 
agreement  would  entitle  him  to  a  Judgment 
against  tbe  defendants  as  trustees  for  the 
amount  they  failed  to  repay  him.  Therefore 
that  part  of  the  Judgment  for  the  amount  of 
bis  claim,  as  well  as  tbat  part  enforcing  his 
agreement  for  a  Uen  on  tbe  lot,  are  each  up- 
held as  good  In  law.  We  can  discover  no 
good  cause  for  the  arrest  of  Judgment  herein. 

It  Is  therefore  ordered  tbat  the  cause  be 
remanded,  with  directions  to  the  circuit  court 
to  set  aside  its  Judgment  of  arrest,  and  tbat 
aatd  original  Judgment  be  restored  In  all  par- 
ticulars. All  concuft 
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On  Bebearlns. 

(March  8,  1902.) 

On  motion  for  rehearing  It  la  suggested 
that  the  original  Judgment,  which  allowed 
plaintiff  Interest  on  tbe  principal  sum  from 
the  22d  day  of  March,  1894,  was  In  tliat  re- 
spect erroneous,  because  there  was  no  date 
of  demand  alleged  in  the  petition.   Upon  ex- 
amination we  find  that  the  petition  alleges 
that  plaintiff  did  make  demand  for  his  claim, 
'  but  does  not  state  at  what  time  it  was  made. 
I  It  la  the  law  that  demand  (where,  of  course, 
there  Is  no  agreement  to  pay  interest)  must 
be  alleged  and  proved  before  interest  can  be 
allowed.    PhilllpB  v.  Laclede  County,  76  Mo. 
68,  Soutbgate  v.  Railroad,  61  Mo.  89,  and  oth- 
'  er  cases.   As  the  petition  does  not  allege  that 
.  payment  was  demanded  at  any  particular 
I  date,  it  is,  in  ^ect,  as  if  no  demand  had  been 
,  made   at  any  time.    Not   knowing  what 
!  grounds  the  trial  court  had  for  setting  aside 
I  tbe  Judgment,  as  the  point  vras  not  called  to 
our  attention  when  the  case  was  originally 
submitted,  we  did  not  notice  this  defect  In 
the  Judgment   As  the  suit  was  not  commen- 
ced until  the  12th  day  of  August,  1899,  the 
I  amount  of  Interest  allowed  from  tbe  22d  day 
of  March,  1884,  was  in  excess  of  what  the 
!  plaintiff  was  entitled  to  under  the  allegations 
of  his  petition.   This  case  Illustrates  the  ne- 
cessity of  submitting  to  the  appellate  courts 
all  questions  upon  which  a  party  relies  for 
either  reversing  or  sustaining  the  Judgment 
of  a  trial  court.    And,  If  this  question  was 
raised  for  the  first  time  for  the  purpose  of 
overturning  the  Judgment  of  a  circuit  court, 
It  would  be  disregarded,  but,  as  It  is  our  du- 
ty to  uphold  such  Judgments  when  correct, 
we  do  not  feel  at  liberty  even  now  to  decline 
to  do  so. 

It  follows,  therefore,  that  the  motion  for  a 
rehearing  should  be  sustained,  and  tbe  cause 
affirmed. 


WBNDAt^  V.  CHIOAOO  ft  A.  BT.  OO* 

(Court  of  Appeals  at  Kausas  City,  Mo.  May 
25.  1903.) 

MABTBR— SERVANT'S  INJURIES— SAFE  PLAGE 
TO  WORK— DIRECTING  VERDICT. 

1.  Plaintiff  was  employed  by  defendant  aa  a 
car  cleaner.  worklDg  on  a  plank  platform  built 
ont  of  SxlO-inch  yeuow  pine  laid  loDgltndinally, 
and  uncovered,  and  which,  as  to  material  and 
structure,  conformed  to  that  which  was  usual 
and  customary  among  railroads.  The  surface 
of  the  platform  had,  while  comparatively  uew, 
become  somewhat  splintery  by  exposure  to  the 
weather  and  constant  trundhng  done  over  it, 
but  waa  otherwise  in  good  condition,  Plnlntiff 
was  injured  while  waliiing  on  the  platform  by 
a  splinter  penetratinK  through  the  sole  of  his 
shoe  into  his  foot.  Held,  that  the  platform  was 
a  reasonably  safe  place  for  plaintiff  to  work  In, 
and  he  could  not  recover  for  his  ininir. 

2.  In  aa  action  for  persons]  Injuries  to  a 
servant,  where  plaintiff  alleges  that  the  master 
failed  to  fumisb  a  reasonably  safe  place  to 
work,  and  the  evidence  is  undisputed  as  to  the 
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farts,  the  gneatkm  of  tb«  ufetf  of  soch  place 
is  for  the  court. 

Appeal  from  Olrcnit  Conzt,  Jackun  Coun- 
ty; James' Gibson,  Judge. 

Action  by  Albert  A.  Weodall  against  the 
Cblcftgo  &  Alton  Hallway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Franklin  Houston  and  T,  B.  Backner,  for 
appellant,  dted  2  Rorer  on  Railroads,  10S8, 
1039,  and  antboritles  tliere  cited;  Kelly  t. 
Union  RRllway  A.  Transit  Co..  11  Mo.  App.  1; 
Yancey  v.  Wabasb,  St  L.  &  P.  R.  R.  Co.,  90 
Mo.  433,  6  S.  W.  272:  Bell  v.  H.  A  St  J.  R.  R. 
Co.,  86  Mo.  699;  Zimmerman  t.  H.  &  -8t  J. 
R.  R.  Co.,  71  Mo.  476;  T^nlx  v.  Railroad,  76 
Mo.  86;  Harris  v.  Mo.  Pac.  R.  R.  Co.,  40 
Mo.  App.  2&5;  Jackson  v.  Mo.  Pac-  By.  Co., 
104  Mo.  448.  16  S.  W.  413;  Hyde  v.  M.  P. 
Ry.  Co.,  110  Mo.  272,  19  S.  W.  483;  Drake  t. 
C.  &  A.  R,  R.  Co.,  61  Mo.  App.  562;  Weaver 
T.  Bellefoatalne  R.  R.  Co.,  60  Mo.  App.  207; 
Weber  t.  Ballzoad,  100  Mo.  194,  12  8.  W.  804, 
13  S.  W.  687.  T  li.  B.  A.-810,  IB-Am.  «t  B«p. 
641. 

Frank  P.  Walsb,  for  respondent 

SMITH,  P.  J.  Tbe  defendant  Is  an  Incor- 
porated railway  company,  wblch  bad  and 
maintained  In  Its  yard  at  Kansas  (3ty  a  track 
known  as  "No.  7  Track,"  and  abutting 
against  It  on  the  north  side  for  a  distance  of 
about  SOO  feet  was  a  plank  platform,  the 
width  of  which  was  about  0  feet  On  the 
other  side  of  the  platform  were  two  small 
buildings,  about  25  feet  apart,  which  extend- 
ed up  to  and  opened  upon  It  In  one  was  a 
hydrant  where  the  employes  performed  their 
ablutions,  after  wblch  they  went  into  the 
other,  where  there  were  lockers  In  which 
they  kept  their  clothes.  Tbe  platform  had 
been  constructed,  three  or  four  months  previ- 
ous to  the  accident,  out  of  3xlO-lnch  yellow 
pine  plank  laid  down  longitudinally,  and  was 
uncovered.  It  was  built  for  tbe  benefit  of  the 
coach  cleaners  and  car  lepalren.  who  deaaed 
coaches  from  It  It  was  also  used  to  run 
wheelbarrows  and  trucks  over  In  hauling  Ice 
and  coal,  and  in  Jacking  up  cars,  etc.  Both 
as  to  material  and  structure  it  conformed  to 
that  which  was  usual  and  customary  among 
railroads.  At  the  time  of  the  accident  the 
upper  surface  of  the  platfona  was  in  a 
more  or  lees  spUntery  condition— a  condition 
brought  Into  existence  by  exposure  to  mete- 
orological Tlcls^tudes  and  the  constant  trun- 
dling done  OTcr  it  The  plnlnttflT,  at  the  time 
he  was  hurt;  had  been  in  the  employ  of  the 
defendant  in  the  capacity  of  car  cleaner  for 
upwards  of  a  month.  One  of  the  duties  of 
his  employment  was  to  dally  sweep  off  the 
platform,  and  while  in  the  performance  of 
this  duty  he  noticed  that  the  splinters  or 
Joose  fibers  on  the  rough  plank  "caught  pieces 
of  waste."  One  day  after  he  had  finished  bis 
work,  and  had  "washed  up"  in  tbe  hydrant 
room,  and  wliile  ' walking  omr  the- platCDrm 


on  bls-way  to  tfee  biindlivln'WU(^  street 
'  clothes  were  -  kq;»t  Ms  right  foot  came  In 
-contact  with  tiie  flhaip  end  of- a  «pliater.  Atc 
or  six  Imehes  long  and-about  a  halt  inch  wide, 
projecting  from  the-satfaee  of  a  pUnk  in  the 
platform,  which  penetrated  through  the  sole 
of  bis  shoe  into  the  bottom  of  his  foot  well 
forward,  passing  upward  about  two  Incbas. 
The  wound  thus  tnflleted  was  very  aertons. 
requiring  several  nsonths'  medical  aad  sm^ 
gical  attention.  He  was  gnatSy  dtsaUod, 
and  had  not  entirely  reeovmd  at  the  time 
of  the  trtal.  The  sfaee  mnm  -by  him  at  the 
time  of  the  injury  waa  'doirt>le^ed;  tke 
outer  one  having  been  <  worn  through  ander 
the  ball  of  the  big  toe.  wbsre  ■'tbe  ■  apliater 
penetrated.  The  foregoing  ls>a  atatemesit  of 
the  soHeut  facta  of  the  oaoe  as  dlaclosed  by 
the  evidenoe,  to  which  Vke  -defendaDt  inter- 
posed a  dMonrrer. 

The  declstve  question  thus  ndsed  Is  wbetii- 
er  or  not  the  plaintiff  made  out  a  prima  fade 
case  »itltllng  him  to  go  to  the  Jury.  Dn- 
doubtedly  tbe  law  enjoins  upon  tbe  employer 
tbe  duty  to  furnish  tAe  employ^  in  his  service 
a  reasonably  safe  place  in  which  to  perform 
the  woik  assigned  to  him,  and  in  default  of 
the  performance  -of  this  duty  ke  is  guilty  of 
n^llgence.  As  to  what  is  a  reasonably  safe 
place  to  wwk,  wbere  tbe  evidence  relating 
thereto  Is  conflicting,  the  case  la  one  for  the 
consideration  of  the  jury;  but  where  the  evi- 
dence is  undl^mted,  or  all  tends  the  same 
way,  then  it  is  a  question  sately  for  tlie  coart. 
Smith  V.  Coal  Co.,  75  Mo.  App,  177,  and  cases 
cited  In  defendant's  brtef.  Whatla  aoaant  by 
a  safe  place  which  the  employer  Is  required 
to  furnish  his  employ^  to  work  in  or  about 
is  not  tbe  obvlovB  or  patent  safety  tx  nnsnfe- 
ty  of  such  place,  became,  In  tbe  natnre  of 
things,  many  khids  of  labor  have  to  be  per- 
formed under  conifitlons  i!>riatlv«ly  unsafe 
and  often  dangeroos.  Fugler  t.  Botbe,  117 
Mo.,  loc.  dt  600,  22  a  W.  1113.  The  employ- 
er is  not  an  insurer  to  tbe  employd  of  the 
-safety  of  the  appliance  wlfli,  or  the  place  In. 
-wbicb  the  latter  la  required  to  perform  tbe 
work  required  of  him.  Kor  Is  be  responsible 
for  not  providing  cgahiit  all  poasible  and  un- 
anticipated happenings.  Manhall  t.  Hbj 
Press  Co..  60  Mo.  App.,  loc  eit  260;  Glover 
V.  Bolt  &  Nut  Co.,  153  Mow  827.  55' S.  W.  88. 
He  is  not  required  to  provide  a  place  that 
shall  be  safe  under  all  possible- dnmrastnn- 
ces.  Tomer  v.  Haar,  114  Mo.  S36,  21  8.  W. 
787.  It  is  a  part  of  hla  dttty  to  use  ordinary 
care  to  fumlsb  a  place  In  which  to  work 
which  is  reasonably  mte,  so  fitr  as  tlie  nature 
of  the  employment  permlta,  and  not  to  &cpoM 
the  employ€  to  any  twhnown  risks  Dot  ordi- 
narily incident  to  the  •cmplojtment  Day- 
harsh  V.  Ry.  Co.,  108  M«u  8T0,  15^8.  W.  »4, 
23  Am.  St  Rep.  MKK  Amd  '  tbe  '  enpIoyA 
has  a  r^t  to  rely  on  the  petfommnce  of 
tMs  duty-  by  hls«mploy«r.  Streetfs  Car  line 
V.  Bsnepder,  97  111.  App.  601. 

Now,  iooicl^-  at  the  Caets  .of  the  case  as 
we  have  stated  them  toibCr-ln  the  ll^it  of  the 
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prlnclplM  -to  wMcb  ve  hare  jnst  «dTflftEtt, 
and  what  eoght  to  be  our  conelmlMiT  Bai 
the  defendant  been  guilty  of  any  breach  of 
duty  yrtkb  be  owed  the  ^intiff,  and.  If 
fw,  In  wbat?  It  may  be  conceded  that  the 
duty  of  ti>e  defenilant  to  provide  a  veason- 
ably  safe  place  In  wbieli  tbe  ptalntiff  mw  to 
perform  bis  work  extended  to  tbe  plattonn 
over  wbfeta  the  latter  was  waHdng  wtoi  tn- 
fwed.  Heldmaler  t.  Cobba.  9S  III.  App.  8t&. 
Tbe  defendant's  duty  to  tbe  plalntiflT  req«lr- 
ed,  as  we  bare  seen,  no  more  of  him  Iten 
that  he  fnralab  a  reasonably  safe  pla«e  in 
wMcfa  to  do  tbe  work  asstgned  to  him;  amd 
as  the  platform  may  be  regarded  as  one  of 
the  places  in  which  tbe  plaintffT  was  obliged 
to  go  In  performing  tbe  duties  of  fais  em- 
ployment, and  for  tbe  reesonaMe  eaf»ty  of 
which  the  defendant  was  responsible,  tlie 
qnestion  narrows  Itself  down  to  whether  or 
not  It  was  reasonably  safe,  regard  being  had 
for  tbe  use  to  wbiefa  It  was  put  It  was  of 
tbe  usual  and  customary  material  aad  <ood- 
stmctloa  of  platformn  used  for  similar  par- 
poses.  It  was  comperatlTCly  new.  Mo  #elect 
or  imperfection  is  sbown  to  bsTe  existed  in 
It,  nnlesB  It  be  tbe  splinters  that  had  1»een 
developed  on  the  surfiice  of  tbe  plank  tbmln 
by  the  action  of  the  weatber  and  the  opfll- 
nary  vse  to  which  it  bad  been  subjected.  If 
tbe  plank  therein. bad  been  new,  and -laid 
down  tbe  day  before  the  accident,  n  could 
net  bare  been  safer,  except  as  to  the  spHst- 
ery  coodltton.  Tbe  accident  which  bsppened 
to  plalntiir  conld  not  have  been- reasonably 
foreseen  or  anticipated,  and  surely  no  4uty 
of  the  defendant  required  him  to  provide 
against  It,  because  that  would  be  most  un- 
reasonable Indeed.  If  tbe  plalnttff  had  eom- 
plained  tiiat  the  splintery  condition  of  410 
platform  rendered  It  msafe,  wbat  could  -tbe 
defendant  hare  done  to  obviate  ttiat  OMdi- 
tlonT  It  la  tc«e  that  It  conld  have  taken 'Up 
the  oM  plank,  and  laid  down  new  ones  In 
tbeir  stead;  but  -was  tt  required  to  do  that; 
Blnee  tte  platform  was  already  reasonably 
safe  for  the  use  to  wbk^i  it  was  subJeetedT 
This  would  have  Imposed  on  It  tbe  do^  <to 
bave  made  It  safe  under  all  circumstaaooa— a 
^ty  which  the  Miw  does  not  require.  M  <ttie 
defendant  was  required  to  do  tbia,  tben  it 
became  an  insurer  to  the  plalntffF  of  Its  ab- 
Mtnte  safety.  It  may  bave  been  that,  tad 
tbe  plank  been  laid  transversely  rather  than 
longitudinally  tbe  risk  of  tbe  danger  to  be 
apprehended  from  apllnters  would  taave  been 
less;  but  tbe  flact  that  the  platform  oould  in 
that  way  have  been  made  safer  does  not  «9- 
tobltob  that  it  was  not  reasonably  sate  and 
fit  for  its  designed  use.  BernlDg  v.  Sledart, 
B6  App.  448;  Higglns  v.  Railway,  4»  Mo. 
App.  M7;  Friel  v.  Railway,  IIS  Mo.  W3, 
22  S.  W.  498.  To  bold  that  it  was  a  duty  the 
defendant  owed  Ito  employee  to  tear  up  this 
structure  on  account,  alone,  of  the  splinters 
-that  bad  been  produced  on  tto  surface,  and 
veplaoe  it  wltb  a  new  one.  in  order  to  avoid 
Habllltr  ftascast  of  tUs  kind.  la.  m  UOak, 


ffotag  too  rax.  Beisra  (be  plafertir  is  emitted 

to  recover,  we  must  hoJfl  that  It  was  m  duty 
'the  daCendant  owcwl  him  to  tucnish  h^ir  a 
pbtttom  wUt^  tras  mat  oaly  iwasooaUy  safe, 
b«t  absolutely  so;  and  tMs  we  are  not  a-u- 
thorized  to  do. 

U  it  well  jiettled  that  neg^gence  cannot 
be  ipansnned,  wfaefe  notUng  is  done  out  of 
tbe  usual  course  ot  business,  unless  tbe 
courae  Is  iKn^ofitr.  There  vfmt  be  some  spe- 
cial circumstance  calling  for  more  particu- 
lar ear&  Hoiblng  is  shown  Indicating  any 
act  or.  omission  not  ia<ddent  to  the  constant 
use  of  Uie  piatfonn,  or  bidicating  fault 
When  something  unusual  occurs  which  injures 
an  employ^,  but  such  unusual  occurrence  is 
■not  even  Inferentlally  tbe  result  of  an  un- 
ustial  act.  and  tbe  employer  has,  so  far  as 
he  Is  concerned,  been  pursuing  bis  usual 
course,  which  had  theretofore  been  done  in 
safety,  tben  tiie  nnusual  occurrence  Is  what 
(s  called  an  "accident"  From  tbe  facts— the 
warp  and  woof  of  tUs  case-^  appears  that 
tbe  happening  of  the  i^intlfrs  injury  can- 
not be  attributed  to  any  fault  or  breaeb  of 
duty  of  the  d^endant;  end  It  was,  tberefore, 
but  an  accident,  for  wblcfa  tbe  defendant 
euiROt  be  held  liable.  Saxtoo  v.  Ry.  Oo.  (Mo. 
App.)  72  S.  W.  71T;  Wtaitaket^  Smith  on 
Wegl.  (2d  Am.  Bd.)  104;  Sbeannan  &  Redf. 
If  lS-10;  Anderson's  X>aw  Diet  tZ;  finawcll 
on  Par.  Inj.  |  111.  As  has  already  been  stat- 
ed, the  ma-tralal  facts  of  tbe  case  were  un- 
COB trove rted,  and  it  waa,  therefere,  one  for 
the  court  and  not  for  a  Jury,  As  was  said  by 
tbe  very  able  and  learned  }ndge,  'the  latcbet 
<af  whose  shoes  I  am  not  worthy  to  unloose." 
la  the  course  of  ^Is  dissenting  opinion  In  Fng- 
ler  V.  Botha,  supra,  which  was  approved  by 
tile  Supreme  Gonrt  and  lias  beoome  a  leading 
aegUgence  case  In  this  state:  "It  Is  a  matter 
of  dally  asperlence,  of  which  many  courts 
have  even  taken  jodklal  astiioe,  that  the  sub- 
mission of  a  ease  -of  this  class  to  tbe  juty  al- 
snys  leads  to  the  same  vesuJt  To  relieve 
ttie  idlstDeas  of  otbers  Is  a  conueendable  Im- 
pttlse.  which  juries  are  but  apt  to  follow, 
although  tbsj  must  necessarily  do  it  at  tbe 
expense  of  others.  Tbey  are  apt  to  forget 
tiiat  Judidal  charity,  under  the  guise  of  law 
and  at  tbe  ezi^ense  of  others,  but  an  act  of 
Ucansed  oppresston." 

In  onr  opinkuo,  the  trial  covrt  «rred  in 
dttoying  tbe  defendant's  deonurrer  to  tbe  evi- 
denos^  and  accordiagty  the  Judgment  must 
be  rrvarssd.  All  com»r. 


WABASH  B.  CO.  v.  FLANXIGAX  et  al. 

(Court  «C  Appeals  at  St.  Lonis,  Ma  May  13. 

1902.) 

INTBRPtAADKK  —  PARTIES  —  BNTITIiBD  TO  — 
JUDOMENT  DEBTORS-^NSBHT  OP 
DEFBNOANT— BFFaCT. 

L  Judsmsnt  tor  money  due  as  wages  was  re- 
covered by  a  sorvant  a^ust  hts  master,  which 

eidgment  was  afllrmed  oa  appeal.  Snbsequent- 
tbe  master  was  csrnlAad  for  tte  asms  wages 
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by  a  creditor  of  the  serraiit,  and,  falling  to  set 
□p  the  defense  of  the  servanfa  judgment  or  to 
estabUflfa  the  defense  set  op,  jndgment  vaa  ren- 
dered sgalnst  it.  Btild,  tnat  the  master  conld 
not  compel  the  assignee  M  the  snrrant's  jodg* 
ment  to  interplead  with  Ihe  creditw.  and  thns 
relitigate  his  claim. 

2.  The  fact  that  the  creditor  consented,  by 
answer,  to  the  Interpleader,  could  not  confer 
jnrisdictl(m  on  the  court  orer  the  aenranfs 
asdgnee  against  his  consent. 

Appeal  from  8t  Loals  Circuit  Court;  WU- 
11am  Zadirlts,  Judge. 

Interpleader  suit  b7  the  Wabash  Railroad 
Oompanjr  a^Inst  Alexander  Fiaunlgan  and 
Virgil  Rule.  Fnmi  a  Judgment  denying  the 
relief  prayed  for,  plaintiff  appeals.  Affirmed. 

Geo.  S.  Grover,  for  appellant.  Oharles  P. 
Johnson  and  John  D.  Johnson,  for  respond- 
ent Rule. 

BLAND,  P.  J.  Plaintiff,  by  its  third 
amended  petition,  averred  that  plaintiff  was 
flrst  organized  as  a  railroad  corporation  un- 
der the  laws  of  the  state  of  Ohio,  and  sub- 
sequently organized  under  the  laws  of  the 
states  of  Illinois  and  Missouri;  that  on  the 
1st  day  of  August,  18S9,  and  ever  since,  It 
has  been  continuously  and  without  change  a 
consolidated  corporation;  that  in  the  months 
of  May  and  June,  1891,  defendant  Tourvllle 
earned,  as  an  employe  of  plaintiff,  $81.98^ 
more  or  less;  that  defendant  Flannigan,  in 
April,  1895,  instituted  an  attachment  pro- 
ceeding against  Tourvllle  before  James  H. 
Wyatt.  a  Justice  of  the  peace  for  St  Clair 
county,  111.,  who  had  Jurisdiction  both  of 
the  subject-matter  and  person  of  defendant 
Tourvllle,  and  garnished  the  plaintiff  In  the 
cause;  and  that  on  June  14,  189S,  Jndgment 
was  rendered  by  said  Justice  In  said  cause 
against  Tourvllle  and  the  plaintiff,  as  gar- 
nishee, for  $81.%,  and  that  the  said  Judg- 
saent  was  not  appealed  from,  and  remains  In 
full  force  and  effect  no  part  of  It  having 
been  paid  by  Toundlle  or  the  Wabash  BaU- 
road  Company,  and  that  an  appeal  by  the 
Wabash  Railroad  Oon^any,  as  gamlBbee, 
would  have  been  wholly  unavailing  under 
the  laws  of  Illinois  as  there  In  fcwce;  that 
on  the  lOtb  of  June,  1891,  Tourvllle  instituted 
a  suit  beftffe  a  Justice  of  the  peace  in  the 
city  of  St.  Louis,  state  of  Missouri,  against 
the  Wabash  Railroad  Company,  claiming  the 
sum  of  981.88  due  hhn  for  wages  earned  in 
the  service  of  said  railway  compai^,  and  that 
said  suit  was  tried  and  passed  through  va- 
rious courts  of  this  state  by  appeal,  result- 
ing In  a  Judgment  of  $8L98,  which  was  final- 
ly a£9rmed  by  the  Supreme  Court  of  the 
United  States;  Oiat  both  Judgments  are  for 
the  same  sum  of  mtmey,  and  that  plaintiff 
never  owed  Tourvllle  but  the  one  sum  of 
$81.98;  that  Tourvllle  has  assigned  his  judg- 
ment to  defendant  Virgil  Rule,  and  that  Flan- 
nigan and  Rule  were  each  undertaking  to 
collect  his  several  judgmeut  and  that  plain- 
tiff is  In  danger  of  having  to  twice  pay  the 
:£ald  sum  of  $81.98,  and  alleges  that  It  Is 


ready  and  willing  to  pay  the  said  sum,  with 
Interest,  to  the  party  to  whom  it  is  due,  but 
that  It  Is  unable  to  determine  or  to  know 
whether  the  said  sum  and  Interest  should  be 
paid  to  Flannigan,  or  to  Tourvllle  and  Rule, 
and  Tonja  that  tbey  be  directed  to  come  Into 
court  and  interplead  for  said  moneys.  A 
temporary  restraining  order  was  issued,  to 
which  defendant  Rule  made  return,  assign- 
ing 17  reasons  why  plaintiff  should  not  main- 
tain Its  bill,  and  asked  that  the  restraining 
(HTder  be  dissolved.  On  the  22d  day  of  April, 
1901,  plaintiff  filed  its  motion  for  the  reUef 
prayed  for,  notwithstanding  the  return  of 
defendant  Rule,  as  follows:  "Now  comes  the 
plaintiff  in  the  above-entitled  cause,  by  Its 
solicitor,  and  moves  the  court  here  to  con- 
tinue its  restraining  wder  now  in  force,  and 
to  proceed  with  all  convenient  ^ed  at  its 
convenience  to  bear  and  determine  the  plain- 
tiff's bin  of  Interpleader  therein  filed,  not- 
withstanding the  return  of  VlrgU  Rule,  de- 
fendant, filed  in  this  cause  April  19,  1901, 
for  the  following  reasons,  to  wit:  First 
cause  this  court  has  full  and  complete  Juris* 
diction  over  this  matter.  Seccmd.  Because 
plaintiff  is  entitled  to  the  relief  hen  prayed 
for,  notwithstanding  said  return.  Third.  Be- 
cause said  return  states  no  facts  which 
would  deprive  the  plaintiff  of  Oie  relief 
prayed  for.  Fourth.  Because,  unless  the  re- 
lief here  prayed  for  Is  granted  to  plalntlC^ 
said  defendants,  Virgil  Rule  and  Alexander 
Flannigan,  will  immediately  proceed  to  de- 
feat said -bill  of  interpleader  by  compelling' 
the  plaintiff,  a  mere  stakeholder,  to  pay  fits 
sum  twice  out  of  the  sum  In  plaintiff's  bands. 
Fifth.  Because  the  plaintiff  is  entitled  to  the 
relief  here  i^yed  for,  both  at  law  and  in 
equi^,  opon  the  fhcts  stated  la  its  third 
amended  petition,  and.  adskltted  In  the  re- 
turn of  said  Vfargil  Rule."  On  the  same  day, 
defendant  Flannigan  filed  the  following  sep- 
arate anawer,  to  wit:  *'Now  on  tUs  day 
comes  the  defendant;  Alexandra'  Flannigan, 
having  entered  his  voluntary  appearance  in 
this  cause,  by  his  attorney,  to  plalntUTs  third 
amended  petition,  and  saTs:  He  admits  eatA 
and  every  allegation  set  taxfh  ta  the  petition 
of  the  plabitifl.  Defendant  fnrtber  saya  that 
by  virtue  of  said  Judgmoit  of  Peter  Toms 
vUle  against  the  Wabaah  Railroad  Ocunpany, 
to  the  use  of  Alexander  Flannigan  obtained 
In  Illinois,  as  stated  in  plaintira  third 
amended  petition,  this  defendant  thereby  ob- 
tained a  lien  upon  said  sum  of  $81.98^  ^lor 
in  right  to  all  itena,  if  any,  uptm  said  aom 
or  sums  claimed  by  Peter  TonrvUe  or  his 
assignee,  Virgil  Rule,  from  the  Wabash  Rail- 
road Ccuttpany,  and  is  therefore,  by  virtue  of 
said  Hen,  entitled  to  the  payment  of  said 
sum  from  the  Wabash  Railroad  Company. 
WherefiHre  this  defendant,  uaAet  ttie  facts 
stated  in  the  plaintiff's  third  amended  peti- 
tion and  this  defendant's  amended  answer, 
says  that  he  is  entitled  to  said  sum  of 
$81.98  mentioned,  for  irtiich,  with  his  costs, 
be  prays  Judgment."    On  April  28^  1901, 
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tbe  court  dlsBolred  the  temporary  Injunc- 
tion, and  entered  Judgment  against  plain- 
tiff, denying  tbe  relief  prayed  Cor.  After  an 
unaiiccessful  motion  for  new  trial,  plaintiff 
appealed.  After  the  appeal  was  perfected, 
the  plaintiff  obtained,  in  vacation,  an  order 
from  one  of  the  Judges  of  this  court,  re- 
straining the  collection  of  an  execution  which 
defendant  Bule  had  sued  out  on  the  Tour- 
vtlle  Jodgment.  A  motion  to  dissolve  this 
restraining  order  has  been  filed  In  this  court. 

Counsel  forappellant  baa  incorporated  In  his 
statement  and  brief  a  history  of  its  litigation 
with  Tourville  and  Flannlgan.  This  history, 
while  Interesting  as  history,  has  no  place  in 
the  record  beyond  what  is  set  forth  in  the 
bill  for  an  Interpleader,  and  what  appears  in 
the  opinions  of  the  appellate  courts  of  this 
state,  to  which  the  Tourville  case  was  taken 
by  successive  appeals.  From  the  bill  for  an 
Interpleader  It  appears  that  Tourville  began  a 
suit  against  the  appellant  on  June  10,  1891, 
before  a  Justice  of  the  peace,  and  from  the 
court  reports  it  appears  that  on  Marcb  26, 
1886,  this  Judgment  was  made  final  by  the 
decision  and  mandate  of  the  St  Louis  Court 
of  Appeals.  61  Mo.  App.  534;  Id.,  148  Mo. 
loc;  dt.  624,  50  8.  W.  300,  71  Am^  St.  Rep. 
650.  Tbe  bill  for  an  interpleader  alleges  that 
Flannlgan  began  his  suit  by  attachment  in 
the  state  of  Illinois,  and  garnished  the  appel- 
lant on  June  14,  1895,  so  that  It  affirmatively 
appears,  when  the  Flannlgan  suit  was  com- 
menced, Tourville  bad  reduced  his  claim  to 
a  final  Judgment,  and  that  his  cause  of  action 
was  merged  or  drowned  In  the  Judgment. 
Gooksey  v.  Railroad,  74  Mo.  477;  Freeman 
on  Judgments  (4th  Ed.)  §  215.  At  the  time 
Flannlgan  commenced  his  suit  the  old  debt 
had  ceased  to  exist,  and  was  not  thereafter 
the  subject  of  garnishment  under  the  laws 
of  this  state.  Drake  on  Attachments  (7th 
Kd.)  Tourville  v.  Wabash  R.  R.  Co., 

148  Mo.  624,  60  S.  W.  300,  71  Am.  St  Rep. 
650.  But  it  appears  that  a  different  rule  pre- 
vails in  the  state  of  Illinois,  and  that  an  in- 
debtedness npon  whlich  a  Judgment  has  tteen 
rendered  is  the  subject  of  garnishment  (Ml- 
nard  v.  Lawler,  26  111.  301;  Luton  v.  Hoehn, 
72  lU.  81;  Allen  v.  Watt,  79  111.  284),  and  that 
tbis  may  be  done  even  where  the  Judgment 
was  rendered  by  one  court  end  the  garnish- 
ment proceedings  were  in  anotber  and  In- 
ferior court.  Luton  v.  Hoebn,  supra.  In  Al- 
len T.  Watt,  supra.  It  was  held  that,  where  a 
debt  has  been  recovered  from  a  debtor  by 
garnishee  process  under  attachment  proceed- 
ings in  a  court  of  competent  Jurisdiction  In 
anotber  state,  the  recovery  is  a  protection  In 
Illinois  against  his  original  creditor,  and  tbe 
fact  that  the  debt  may  have  been  put  into  a 
Judgment  does  not  change  the  rule;  and  the 
court  granted  a  perpetual  Injunction  restrain- 
ing the  collection  of  tbe  Judgment  recovered 
by  the  debtor  In  the  Illinois  court  In  Drake 
on  Attachments  (7th  Ed.)  S  621,  It  Is  said  that 
where  the  action  is  pending  in  one  coort  and 
Uie  garnishment  In  another,  and  the  courts 


are  of  different  Jurisdictions,  that  which  was 
first  instituted  will  be  sustained;  and  that 
when  the  action  ia  in  such  a  situation  that 
the  garnlahee,  if  charged,  cannot  avail  him- 
self of  the  Judgment  in  attachment  as  a  bar 
to  recovery  in  the  action,  he  cannot  be  held 
as  a  garnishee.  To  the  same  effect,  see  14 
Am.  and  Eng.  Ency.  of  Law  (2d  Ed.)  p.  775, 
and  footnote  3.  Tourville  had  recovered  his 
Judgment  for  the  debt  when  the  Flannlgan 
suit  by  attachment  was  commenced,  which 
Judgment  was  never  reversed,  and,  under  the 
foregoing  anthorities,  the  appellant  could  have 
successfully  interposed  the  Judgment  as  a 
bar  to  a  recovery  against  It  as  garnishee  In 
the  Flannlgan  suit  The  bill  of  Interpleader 
does  not  allege  that  this  defense,  or  any  oth- 
er defense,  was  interposed  by  the  appellant  In 
the  Flannlgan  suit  Appellant  seems  to  have 
contented  Itself  by  trying  to  eetablteb  an  off- 
set of  f43.28  to  the  Tourville  claim  it  had 
paid  oil  a  prior  void  Judgment  rendered 
against  It  as  garnishee  In  an  Illinois  court  in 
favor  of  Flannlgan  in  his  first  attachment 
suit  against  Tourville.  Having  failed  to  es- 
tablish the  offset.  It  seems  to  us  that  it  can- 
not now  come  into  a  court  of  equity  and  as- 
sume the  Innocent  role  of  a  stakeholder,  and 
compel  Tourville  to  relltigate  his  claim,  which 
he  has  successfully  reduced  to  a  Judgment  at 
law.  A  stakeholder  In  equity  Is  defined  to 
be  "one  who  has  In  his  bands  money  or  oth- 
er property  claimed  by  several  others.*' 
Bouvler's  Law  Diet.  A  debtor  may  occupy  the 
situation  of  a  stakeholder  in  equity  when  he 
acknowledges  that  he  owes  the  debt,  that  It 
Is  due  to  one  or  the  other  of  several  claim- 
ants, but  that  be  Is  not  advised  to  which  of 
them,  and  when  he  deposits  the  money  In  . 
court  and  asks  that  the  contesting  claimants 
may  litigate  their  claims  between  themselves. 
The  appellant  is  not  in  this  situation.  It  does 
not  occupy  the  equitable  ground  of  a  stake- 
bolder.  It  has  contested  the  Tourville  claim 
through  every  court  to  which  It  could  resort, 
and,  having  lost  In  that  contest,  It  Is  in  no 
position  to  ask  that  Tourville  or  his  assignee 
be  compelled  to  relltigate  bis  claim  with  a 
stranger  to  the  original  suit.  But  It  la  con- 
tended by  appellant  that,  as  Flannlgan  vol- 
unterlly  appeared  in  court  and  filed  his  an- 
swer claiming  priority  to  the  so-called  fund, 
the  court  erred  In  dismissing  tbe  bill.  The 
bill  was  to  compel  Flannlgan  and  Rule,  as- 
signees of  Tourville,  to  interplead.  Flannl- 
gan's  willingness  to  submit  his  person  and 
Judgment  to  an  Interpleader  did  not  have  the 
effect  to  give  the  court  Jurisdiction  and  pow- 
er to  compel  Rule  to  submit  his  Judgment 
also  to  an  Interpleader,  nor  deprive  him  of 
the  right  to  demur  to  the  appellant's  bill  on 
the  ground  that  it  stated  no  equity,  nor  de- 
prive the  court  of  the  right  to  pass  on  his 
return  in  the  nature  of  a  demurrer.  Flannl- 
gan alone  cannot  interplead,  nor  can  he  force 
Rule  to  Join  in  an  Interpleader.  Two  things 
were  necessary  to  authorize  the  court  to  or- 
der an  interpleader:   First,  an  appropriate 
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bill  for  Itet  pttriiaaic  anAr-  aecaod^  jnrladie- 
tlon  of  the  partiM  makbig  adreoM  clkima  to 
th»  thing  to  be  intttpteaded  for.  Tba  conrt 
AbA  JurlBdlctton  a£  tb*  puttea.  b«t  It  ruled 
that  tbe  lim  for  tbe  Interpteftder  did  not  stets 
facts  BuffideBt  ta  autbcctae  It  to  onier  tbe 
parties  to  InterpIcBd.  I£  this  mUnff  of  ttio 
court  wai  oorraet,  tten  ttritfrtftiUy  dlmrtnad 
tbe  bill. 

The  TotmrfllB  and  FtenirigHrr  JudgmentB 
are  both  jodgmentB  at  la^  agoiaat  the  saiaa 
judgment  debtor,  and  for  the  same  debt 
Oan  the  defendant  in  sacb  chtmuHtancea 
compti  tte  Jndsnient  cr^tora  to  come  into  a 
court  of  eqnity  aid  interplead  tat  the  detitt 
is  tbe  qnartton  rateed  b^  tbe  pleadtaigai  A 
Judgment  la  a-  finality.  It  enda  tba  <rontEO^ 
Toraj  aa  between  the  parttoa,  and  It  weM 
sens,  on  ptiuc^lct  tbe  party  In  whoM'  tbror 
a  Judgment  baa  been  rendered  rimrid  net  be 
called  upun  by  tiie  Jm^ment  debtor  a  seoonA 
time  to  make  good  Wb  datmr  unleaa  the  In* 
tegrlty  of  the  Judgment  llaelf  la  direetly  at* 
tacked  for  fraud,  or  that  otli«  claimants  of 
the  debt  or  fimd.  In  ^ose  favor  no  Jodgraent 
has  been  rendered,  make  dnlm  to  the  fuaid. 
We  have  been  cited  to  no  case  where  it  haa 
been  hcM  that  ordinary  Judgment  creditors, 
having  a  common  debtor,  harre  ever  been  re- 
quired to  come  tato  a  ceort  of  eqiilty  and 
Interplead  tor  tiie  purpose  of  determining 
which  of  the  two  judgmuits  Aonld  be  paid. 
Priorities  maj  be  adjudicated  by  an  Inter- 
pleader^ bill  where  there  are  confllctliig 
claims  aa  to  wliicb  of  several  clatmantB 
Bhould  be  first  paid  oat  of  a  portlealatT  fand 
or  from  the  sale  of  spedflc  property,  and  on 
wUch  the  dalmants  claim  to  have  legal  or 
^gndtable  Uens;  but  ordinary  Judgment  cred- 
'  Itora  are  not  In  this  clasa.  That  they  cannot 
be  compelled  to  interplead  at  tbe  instaaoe  of 
a  common  debtor  is,  we  tblnk,  supported 
both  on  autiiortty  and  reason.  Cbeever  v. 
Hodgson,  9  Mo.  App.  Dodds  v.  CUng- 

ory,  M  MIsR  851;  Woodrult  t.  Taylm;  20  Vt 
65?  Provident  Savings  Instttutlao  y.  White, 
lis  Mass.  112.  The  caaeff  eC  Hauiflton  t. 
Marks,  B  De  Gex  &  Smelc,  636;  Johnson  v. 
Maaey,  43  Ala.  521;  MUta  v.  Townsend,  100 
Maaa  115;  Newhall  v;  Kastene,  70  III.  IM; 
Building  Association  v.  Joy,  56  Mo.  App.  488 
—cited  and  relied  on  by  appellant,  do  not 
meet  tbe  dlfflcolty  in  tbe  case  at  bar.  In 
each  of  tbe  atwve  cases  the  diebtn-  ocei^ed 
the  sKuatlon  of  a  stakeholder,  and  as  to 
some  of  the  daimants  there  had  been  do 
Judgment  The  nonjudgment  claimants  had 
never  had  their  day  in  court,  and  were  there> 
fore  in  a  sltnation  to  come  into  a  court  of 
equity  and  set  np  their  claims  against  a  Judg- 
ment claimant;  but  here  both  claimants  have 
had  their  day  In  cosrt;  and  appenant  baa  had 
its  dtay  and  opportunity  in  coart  to  make  Its 
detenees  to  both  of  the  claims.  It  defended 
tbe  Tomrllle  suit;  bnt,  from  augbt  that  ap- 
pears in  the  bin  of  interpleader  and  in  the 
pleadings,  the  defense  it  might  have  success- 
fully made  aa  gaarnlriiee  in  ttie  Vlannlgan  aolt 
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it  did  .  not  make,  and  It  Is  now  too  late  to  re- 
qnlre  Bulei  the  assignee  of  Tourrllle,  to  come 
into  a  court  of  equity  and  Interplead  for  a 
debt  that  has  be&i  reduced  to  a  ftnal  Judg- 
ment, and  to  show  bts  superior  claim  by 
showtag  priority  of  suit  and  priority  of  Judg- 
ment over  the  Flannigan  Judgment,  which 
the  an>ellant  might  have  done  as  garnishee 
as  a  bar  to  that  suit  It  may  be  that  under 
tbe-  ruling  in  Allien  v.  Watt,  supra,  the  ap- 
pellBBt,  after  paying  tibe  Tourrilte  Judgment, 
may  successfully  enjofn  the  collection  of  the 
Flannlgan  Judgment  In  the  coart  of  Illinois^ 
but  we  are  clearly  of  opinion  that  It  la  not  w- 
tltied  ta  the  relief  prayed  for. 

On  tke  showing  It  baa  made  by  Ite  bUI  for 
am  Intsrpleader,  tbe  tempwary  restrateing  or- 
d«r  Is  MsBolved  ami  the  Judgment  la  oflBnaed. 

nUUJULY  and  GOODS,  JJ^  coacor. 


KBBTtJNO  et  at.  v.  CREILI^T  et  aL 
(Ooort  of  Appeals  at  St.  Lonls,  Mo.  July  7, 
190S.) 

JlPPB*I«-BOND— APPROTAIr-FOWBB  0»  AF- 
FBZA.ATB  COURT. 
1.  Under  Bev.  8t  1888^  K  800,  810.  provld- 
ing  that  tbe  court  from  wEicb  au  appeal  Is 
taBen  may  fix  the  amomt  of  the  appeal  bond, 
and  authorisae  anj  judge  of  tbe  Supreme 
Court  or  of  either  of  the  Courts  of  Appeals,  ob 
an  inspection  of  the  record,  to  grant  an  appeal 
and  fix  the  amount  of  tbe  appeal  bond,  tbe  ap- 

ete  court  has  do  authiwi^  after  an  appeal 
beau  granted  by  the  cwenit  court,  to  fix 
tba  amount  of  an  appul  bond,  or  to  take  aad 
approve  the  same. 

.^ipeal  from  St.  Loola  Glrciilt  Gonrt  Boia- 
tlo  IX  Wood,  Jod^. 

Aetloa  by  August  Kreyllng  and  oOien 
against  M.  B.  O'Reilly  and  others.  From  a 
Judgment  for  defendants,  plalntUta  anraal, 
and  more  tbe  court  to  fix  tbe  amount  of  an 
appeal  bond,  and  to  apinnive  the  bood  pr»- 
seated.   Motion  denied. 

JL  T.  Farrlsh  and  T.  D.  Gannon,  for  ap- 
peltutft  Jamea  Et.  Wtthrow,  for  respond- 
entk 

BI*AND,  P.  J.  PlalnUffs  have  filed  in  Oils 
court  a  certified  copy  of  the  Judgment  ren- 
dered* by  tbe  St.  Louis  circuit  court  on  June 
2,  1902,  and  a  copy  of  an  order  granting  the 
appeal  tberefrom  to  tbis  court  PlalntMTa 
also  present  au  appeal  bond  In  the  penal  sum 
of  $29&,  and  move  tbis  court  to  fix  the 
amount  of  the  appeal  bond,  to  aiiprove  the 
one  they  have  presented,  and  to  order  a  stay 
of  execution  of  tbe  Judgment  of  the  circuit 
court. 

The  right  of  appeal  did  not  exist  In  com- 
mon law,  and  is  purely  statutory.  In  re  Bau- 
er, 112  Mo.  231,  20  S.  W.  488;  State  ex  rel.  v. 
Woodson.  128  Mo.  497,  81  S.  W.  lOB;  State  v. 
Clipper,  142  Mo.  474,  44  S.  W.  2M;  State  v. 
Brown,  IflS  Mo.  sre,  65  S.  W.  TB..  The  right 
ttsetf  being  purely  statutory,  such  steps  can 
only  be  taken  on  the  appeal  as  are  proTUIed 
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for  b7  statute.  Under  the  provi^ons  of  sec- 
tion 800,  Bev.  St.  1880,  ttie  court  from  which 
nn  appeal  is  taken  aaj  fix  the  amount  of 
the  appeal  btmd  at  the  time  the  appeal  was 
taken.  The  next  succeeding  section  (810) 
authorizes  any  Judge  of  the  Supreme  Court^ 
or  any  Judge  of  either  of  the  Courts  ot  Ap- 
peals, on  an  inspection  of  the  record,  to 
grant  an  appeal,  and  to  fix  the  amount  of 
the  appeal  bond.  It,  after  an  appeal  has 
been  i>erfected,  and  a  supersedeas  haai  has 
been  given  and  approved,  and  while  the  case 
Is  pending  la  the  appellate  court,  it  Is  made 
to  appear  to  the  appelate  court  that  the 
court  or  Judge  taking  the  bond  committed  er- 
ror In  approving  4t,  as  where  the  bond  is  de< 
fectlve  in  form  and  substance,  or  when  the 
sureties  are  inauffldent,  the  appellate  court 
may  require  a  new  bond,  as -a  condltton  to 
the  continuation  of  the  siyierBedeas.  Amei^ 
loan  Brewing. Co.  t.  Talbot,  1S6  Mo.  38S,  28 
S.  W.  585}  Americam  Brewing  Co.  t.  Talbot, 
135  Mo.  170,  36  &  W.  657.  Beyond  these 
powers,  noner  are-  conCwred  on  the  appellate 
court  to  fix  the  amount  of  an  appeal  bond,  or 
to  take  and  approve  the  aame.  The.  appeal 
In  this  case  Iiavlng  been  allowed  by  the  cir- 
cuit court,  that  court  alone  Is  vented  with  the 
power  to  fix  the  amount  of  the  appeal  bond. 
The  Dwtton  is  therefore  denied. 


HESTER  r.  JACOB  DOLD  PACKING  CO. 
(Court  of  Appeals  at  KanBas  City,  Mo.  Match 
S.  1»02.) 

UASTER— INJIIH1E9  TO  SERVANT— SAFO  FLACB 

TO  WORK— KNOWLEDGE  OF  DEFECTS-AS- 
SUMPTION OF  RISK— NEOLIOENCE— DEGREE 
or  CARB.^ADHI8SIDN  OF  BVIDBNC1>-HARU- 
LJGISS  ERROR— INSTRUCTIONS. 

1.  PlamtifC,  who  was  injured  the  breakiQg 
of  an  old  board  in  a  scaffolding,  testified  that 
he  was  a  carpenter  of  30  yejirs'  experience; 
that  he  never  went  on  a  scBSoldins  without 
in^iactlag  it;  that  be  ktMW/that  some  of  the 
boards  in  the  acaCToldins  in  qnestloa  were  old 
and  were  not  safe  for  scaffolding  purposes,  but 
did  not  Imow  thai  the  scaffolding  was  unsafe. 
Urld  that,  even  thou^  defendant  could  not,  by 
the  exercise  of  ordinary  care,  huve  Ifoowu  more 
in  refirnrd  to  the  dnogeroiis  condition  of  the 
scaffolding  than  plaintiff  knew,  it  was  for  the 
Jury  to  determine  whether  plaiotlEe  was  guilty 
of  neRltgence  in  using  the  scaffolding. 

2.  Where,  In  an  action  by  an  employe  for 
injuries  received  by  the  breaking  of  a  board  in 
a  BcaffoMin^,  there  was  evidence  tending  to  stiow 
that  the  attentios  of  defenduit's  foreman  bad 
been  called  to  the  unsafe  condition  of  the  scaf- 
folding, the  trial  court  properly  refused  an  In- 
struction in  the  nature  of  a  demurrer  to  plain- 
tiC*s  case,  though  plalntifCs  testimony  showed 
that  he  knew  of  the  unsafe  coodidim  of  the 
BcaB^oIding. 

3.  An  employe  at  work  as  a  carpenter  on  a 
scaffolding  is  not  required  to  exercise  the  bif?h- 
est  degree  of  care  in  the  performance  of  his 
duties  in  order  to  avoid  iujuries. 

4.  In  an  action  hj  an  employe  for  injuries  re- 
ceived by  the  breaking  of  a  board  in  a  scaffold- 
ing, a  witness  was  asked  to  state  whether  the 
defect  could  have  been  easily  discovered,  to 
which  he  answered,  "Yes,  certainly,  yes;  the 
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place  where  Mr.  H.  [plaintiff]  broke  through 

was  rotten."  BcM  that,  while  the  question  was 
calculated  to  elicit  a  conclusioa,  the  latter  part 
of  the  answer  rendered  any  error  therein  harm- 
less. 

Oa  Behearing. 

6.  Although  an  eiapioyi  at  work  on  a  scaffold- 
ing may  kuow  of  defects  therein,  which,  how- 
ever, do  not  render  the  scaffolding  glaringly 
dangerous  to  work  on,  he  may  mntiaue  his 
work,  and  has  a  right  to  assume  that  the  soaf- 
folding  may  l>e  oaed  with  safety. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  P.  aates,  Judge. 

Action  by  Daniel  Heater  against  the  Jacob 
Dold  Packing  Company  to  recover  for  negli- 
gent injuries.  Judgment  for  plaintiff,  and 
defmdant  appeals.  Affirmed. 

Lathrop,  McoTow,  Vox  ft  Moore,  for  ajftteir- 
lant.  HolUs  &  Fidlw,  for  respondent 


BBOADDUS.  J.  This  case  was  In  this  court 
once  before  on  appeal,  and  will  be  found  re- 
ported in  84  Mo.  App,  431.  The  philntlff  is  a 
carpenter,  and  the  defendant  corporation  Is 
engaged  in  the  business  of  killing  and  part- 
ing meats  In  Jackson  county,  this  state.  On 
about  the  3d  day  of  July,  1888,  the  defendant 
was  engaged  In  erecting  an  ice  plant  on  its 
premises,  and  while  so  engaged  it  became 
necessai^  to  have  scaffoldliMt  for  the  use  of 
plaintiff  and  otboe  workmen  who  were  the 
employes  of  defendant  in  constructing  said 
plant  This  ice  pkuit  under  constructhm  con- 
sisted of  two  tanlcB,  each  about  36  feet  wide, 
by  70  feet  loogiand  4  feet  deep.  The  frame- 
work (called  "latticework"  by  witnesses} 
was  being  put  on  one  of  these  tanks,  and, 
net  being  strong  enough  to  support  the 
weight  of  a  man,  planks  were  laid  across  for 
tlie  use  of  the  wwkraen  In  getting  about. 
The  boards  of  the  scaffc^ln^  were  supported 
at  about  every  15  or  20  inches.  Plaintiff  was 
walking  on  (me  of  these  boards,  in  going  aft* 
er  one  of  his  tools,  when  It  broke,  .letting 
bis  leg  into  the  tank,  injuring  It.  There  was 
evidence  tending  to  show  that  all  the  lum- 
ber furnished  by  the  defendant  was  new, 
good,  and  sufficient  for  the  purpose  intendeds 
There  was  also  evidence  to  show  that  the 
plauk  which  broke  with  plaintiff  waa  paint- 
ed, and  had  nail  boles  In  it.  Indicating  that  it 
had  been  used  before.  Much  of  this  state- 
ment is  taken  from  the  opinion  of  Judge  BL- 
LISOX  In  the  case  as  reported.  The  case 
was  reversed  for  error  of  the  trial  court  in 
giving  a  certain  Instruction  for  the  plaintiff, 
end  remanded  for  a  new  trial.  The  plaintiff's 
Instructions  herein,  seem  to  have  been  fram- 
ed so  as  to  comply  with  the  opinion  of  the 
court  rendered  as  aforesaid.  Therefore  the 
plaintiff  contends  that  the  case  is  res  adjudi- 
cate, and  should  be  affirmed.  On  the  con- 
trary, the  defendant  contends  that  under  the 
evidence  the  status  of  the  case  has  material- 
ly changed,  and  tbat  It  should  be  reversed, 
because  the  instructions  do  not  meet  the  issut 
under  the  changed  conditions,  ani  ttectuM' 
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the  court  committed  error  in  refusing  to  give 
to  the  Jury  certain  Instructlfms  asked  by  tba 

defendant 

The  defendant's  claim  is  tbat  on  tbe  second 
trial  tbe  plaintUTs  own  testimony  showed 
that  he  knew  of  the  defects  of  the  board  tliat 
broke  under  him  and  caused  his  Injury,  as 
w^  as  Itwas  possible  for  the  defendant's  fore- 
man In  charge  to  know.  As  the  first  bill  ot 
exceptions  containing  his  evidence  is  not  be- 
fore 1U,  we  do  not  know  what  his  eridence 
in  detail  was.  Bat  judging  from  a  state- 
ment in  the  opinion  referred  to,  that  the 
'■plalnUff  testified  that  he  did  not  notice  the 
defects,"  we  wUl  presume  tliat  such  was  the 
purport  of  Ills  testlmoay.  It  is  therefore  to 
be  ascertained  from  an  examination  of  the 
record  before  us,  whether  at  the  time  of  the 
injury  the  plaintiff  was  aware  of  the  defects 
ot  said  board,  or  that  he  prasessed  as  much 
knowledge  in  tiiat  respect  as  It  was  possible 
fW  defendantffl  foreman  to  have.  We  will 
clve  some  of  Us  testimony  In  answer  to 
qnesttons  proponnded  to  him:  "Q.  Now,  you 
say  you  have  been  a  carpent^  for  some  thir- 
ty years?  A.  Yes,  sir.  Q.  Have  you  ever 
helped  to  build  houses?  A.  Yes,  sir;  lots  ot 
them.  Q.  In  the  course  of  building  houses, 
Mr.  Hester,  did  yon  ever  see  any  scaCtoldlng? 
A.  Yes,  sir;  lots  of  them.  Q.  So,  as  a  mat- 
ter of  fact,  you  have  been  working  around  and 
on  scaffolding  for  some  thirty  years?  A. 
Yes,  sir.  Q.  You  have  put  up  scaffolding 
yourself,  have  yon?  A.  Yes,  sir.  Q,  Hun- 
dreds and  perhaps  thonsands  of  times?  A. 
I  expect,  a  hundred  times.  I  hare  built  lots 
of  scaffolding  In  my  life.  Q.  So  that  yon 
know  as  much  about  the  strength  of  boards 
and  scaffolding  as  any  man  could,  of  your 
thirty  years'  exp^ence?  A.  Well,  I  think 
I  know  when  a  board  will  hold  a  man  up. 
Q.  And  you  see  whether  it  is  a  new  board  or 
an  old  board?  A.  Yes,  sir;  I  never  use  old 
hoards  In  scaffolding.  Q.  Take  a  case  of 
scaffolding  built  by  somebody  else,  where  you 
hare  to  go;  you  always  examine  them?  A. 
Most  assuredly.  Anybody  would."  After 
stating  that  his  weight  was  about  230 
pounds,  the  following  questions  were  put  to 
him:  "Q.  And  so,  before  you  trust  your 
weight  upon  a  scaffolding.  It  has  been  your 
practice,  for  years  and  years,  to  examine  to 
see  if  it  will  hold  you  up?  A.  Yes;  where  a 
scaffold  Is  built  Q.  As  a  matter  of  fact,  do 
you  know  of  anybody  that  has  more  experi- 
ence and  more  likely  to  know  about  the 
strength  of  boards  than  you  hare?  A.  No; 
I  don't  kuow  that  I  do.  Q.  And  tbat  Is  the 
result  of  your  thirty  years'  experience?  A. 
Yes,  air.  Q.  And  these  boards,  you  say,  that 
yon  had  to  walk  on  there,  were  not  only  old 
boards,  but  they  were  painted  boards?  A. 
Yes,  sir.  Q.  And  had  nail  holes  in  them?  A. 
yes,  sir;  had  been  nailed  up  on  a  building 
Bomevrhere.  I  couldn't  say  where.  Q.  So, 
of  course,  you  noticed  that  when  you  first 
went  to  work,  did  you  not— when  you  first 
had  gone  to  use  theml  A.  Well,  yes.  Q. 


Anybody  who  walked  on  them  as  yoa  did 
couldn't  help  but  notice  tbat  th^  -wae  old 
boards,  and  that  they  were  painted,  and  had 
these  nail  holes  in  tiiem?  A.  Yes.  Q.  Bat 
if  tiiese  board  had  been  weakened,  why,  yon 
knew  from  your  thirty  years'  experience 
what  tile  danger  would  be  In  walking  over 
them,  didn't  you?  A.  Well,  y«8.  Q.  And 
from  your  experience,  you  knew  that  as 
well  as  any  one  dse,  didn't  yon?  A.  Wen, 
yes;  as  I  said  before,  I  think  I  know  whoi  a 
scaffold  is  safe.  Q.  Now,  when  was  It  yon 
made  .the  first  Inspection— when  you  first 
went  to  WOTk?  A.  Wtqr,  when  the  boards 
was  pat  in.  Q.  And  Jnst  from  force  ot  habit, 
as  an  old  carpenter,  when  you  were  called 
aa  to  work  on  this  work,  why,  yon  would 
examine  them  and  inspect  them  as  you  had 
occasion  to  use  them?  A.  Why,  most  assur- 
edly, Q.  And  based  your  judgment  on  that, 
as  to  whether  they  were  sound  and  sufficient 
to  hold  your  weight?  A.  Yes.**  This  eri- 
deuce,  in  short.  Is  Oiat  lie  was  a  carpenter  of 
80  years'  experience,  and  skilled  In  his  craft; 
that  his  experience  in  bulidlng  scaffolding 
was  great,  and  his  knowledge  as  to  tiieir 
stability  and  safety  equal  to  that  of  any  one; 
that  he  never  went  upon  one  wlthont  Inspect- 
ing it  in  order  to  ascertain  its  safety;  that  he 
knew  the  matolal  of  which  the  one  In  ques* 
tion  was  constructed,  Inspected  it  beftne  he 
got  on  It,  and  inspected  the  boards  from  time 
to  time  as  he  used  them.  Witii  alt  this 
knowledge,  he  testified  that  he  did  not  know 
that  scaffolding  wob  unsafe.  It  la  shown  by 
the  eridmce  of  J.  W.  Roberts  that  the  plank 
that  broke  under  the  weight  of  plaintiff  was 
unsound;  that  It  waa  a  rotten  board,  and 
painted  <m  one  side.  He  says  that  be  noticed 
the  cbaractOT  of  the  boards  at  the  beginning, 
when  the  scaffold  was  started,  and  that 
he  notified  the  foreman  of  Ita  insufficiency. 
Notwithstanding  the  plaintiff  may  have  been 
the  most  skillful  of  his  craft  and  had  exer- 
cised all  his  skill  and  caution  (which  it  seems 
he  did)  to  ascertain  whether  there  were  de- 
fects in  the  scaffolding,  and  failed  to  detect 
any.  yet,  If  the  defendant's  foreman  bad 
actual  knowledge  of  Its  Insecurity,  would  the 
defendant  be  liable?  The  witness  Roberta 
says  tbat  he  gave  him  notice  of  the  insecurity 
of  the  scaffold,  which.  If  true,  imposed  upon 
the  defendant  the  duty  to  make  it  reasonably 
safe.  The  defendant  Insists  that  if  the  plain- 
tiff's knowledge  and  sklil  were  of  the  high- 
est quality,  which  Is  not  to  be  denied,  and 
that  he  exercised  the  utmost  caution,  and 
failed  to  discover  any  defects  In  the  scaf- 
folding, then  the  defendant  Is  not  liable,  be- 
cause the  defendants  foreman  could  have 
done  no  more.  We  have  given  much  of  the 
plaintiff's  evidence  In  detail,  to  stiow  the 
difference.  If  any,  there  is  In  the  case  aa  now 
before  us,  from  what  tt  wu  when  It  waa  here 
as  reported. 

The  defendant,  with  the  view  of  meeting 
the  supposed  change  In  the  facts  of  the  case, 
asked  the  court  to  instrnct  the  jury  aa  foi- 
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lowi:  "If  ttie  Jniy  believe  from  tbe  evidence 
that  the  plaintiff,  Hester,  was  a  carpenter  of 
thirty  years'  experience,  and  thoroughly  fa- 
miliar  with  scatTolding,  and  boards  used  for 
scaffolding.  Including  the  one  by  which  be 
claims  he  was  injured,  and  that  Hester 
knew  as  much  about  the  strength  ot  said 
boards,  and  the  danger  to  be  apprehended 
therefrom,  as  the  defendant  could  or  should 
baTe  known  by  the  exercise  of  ordinary  care, 
then  yonr  verdict  will  be  for  the  defendant 
even  though  you  should  belleTe  that  Hester 
stepped  upon  a  scaffolding  plank,  and  the 
plank  broke  nnder  blm,  causing  the  Injury 
sued  for."  The  defendant  contends  that  said 
Instruction  Is  In  harmony  and  supported  by 
the  rule  of  law  announced  by  Judge  Rom- 
baner,  and  approved  by  the  Supreme  Ck>nrt, 
In  Fugler  v.  Bothe,  117  Mo.  475,  22  8.  W. 
1113.  The  rule  of  law  thus  stated  was  ap- 
plied to  a  state  of  facts  where  tbe  employ^ 
was  Injured,  owing  to  the  obvious  danger 
of  the  employment  itself.  The  general  rule 
applicable  to  such  cases  Is  stated  as  fol- 
lows: "If  a  workman  is  employed  on  a  dan- 
gerona  Job,  or  to  work  In  a  service  of  peril, 
and  If  the  danger  belongs  to  the  work  Itself, 
or  the  service  In  which  he  Is  engaged,  he 
will  be  held  to  all  the  risks  which  belong  to 
ettber."  In  Price  v.  Railroad,  77  Mo.  508,  a 
case  where  a  servant  of  the  company  acceptr 
ed  employment,  knowing  as  well  as  bis  em- 
ployer the  perils  attending  such  employ- 
ment. It  was  held  that  he  assumed  tbe  risk 
Incident  to  the  danger  of  the  service.  See, 
also,  Thomas  v.  Railroad,  109  Mo.  187,  18 
S.  W.  980.  In  all  this  class  of  cases  the  facta 
show  that  the  employes  knew  of  tbe  peril, 
the  danger  being  obvious  to  a  person  of  or- 
dinary caution  and  prudence.  But  there  is 
another  general  rule  recognized  by  the  courts 
of  this  state  as  applicable  to  another  and  dif- 
ferent state  of  facts,  vis.:  Where  there  Is 
no  danger  In  tbe  work  or  the  service  Itself, 
and  the  peril  grows  out  of  extrinsic  causes, 
which  cannot  be  discovered  by  ordinary  cau- 
tion or  prudence,  tbe  employer  is  liable,  pre- 
cisely as  a  third  person.  If  the  loss  or  Injury 
Is  caused  by  his  neglect  or  want  of  care." 
Beard  v.  Am.  Car  Co.,  63  Mo.  App.  382;  Ham- 
ilton V.  Mining  Oo.,  108  Mo.  364,  18  S.  W. 
977;  Stephens  v.  Railroad,  96  Mo.  207,  fl 
S.  W.  689,  9  Am.  St  Rep.  836.  And  It  is 
also  held  that  the  "mere  knowledge  by  tbe 
servant  that  an  appliance  Is  defective— that 
risk  Is  Incurred  In  Its  use — wlU  not,  as  a 
matter  of  law,  defeat  tbe  servant's  action 
for  an  Injury  received  in  using  It  when  the 
danger  Is  not  such  as  to  threaten  Immediate 
injury,  or  when  It  is  reasonable  to  suppose 
that  tbe  appliance  may  be  safely  used  by 
the  exercise  of  care  and  caution,  Hamilton 
V.  Mining  Co.,  supra.  And  tbe  following  cas- 
es were  dted  in  support  of  the  opinion  In 
that  case:  Stoddard  v.  Railroad,  66  Mo.  614; 
Devlin  V.  Railroad,  87  Mo.  646.  And  negU- 
gence  on  the  part  of  the  servant  does  not  nec- 
easarDy  arlH  from  a  knowledge  of  the  de- 


fects of  the  appliances  he  may  be  using,  "but 
it  Is  a  question  of  fact  to  be  determined  from 
such  knowledge  and  other  drcnmstances  In 
evidence."  Hnhn  v.  Railroad,  92  Mo.  440, 
4  S.  W.  987;  Devlin  v.  Railroad,  supra; 
Thorpe  V.  Railroad,  89  Mo.  650,  2  S.  W.  8, 
68  Am.  Rep.  120;  Dale  v.  Railroad,  63  Mo. 
466;  Soeder  v.  Railroad,  100  Mo.  678,  18  8. 
W.  714,  18  Am.  St  Rep.  724.  Having  the 
distinction  thus  made  clear  between  cases 
where  the  peril  to  the  employe  ts  Incident  to 
the  employment  and  obvious,  and  in  cases 
where  the  dang^  from  defective  applian- 
ces, however  obvious,  are  yet  of  such  a  char- 
acter that  It  may  be  reasonably  supposed 
that  they  may  be  used  In  safety  by  the  exer- 
cise of  care  and  caution,  we  are  prepared  to 
pass  upon  the  correctness  of  said  instmction 
as  applicable  to  the  facts  of  this  case.  In 
the  first  place,  the  plaintiff  testified  that  he 
knew  that  some  of  the  boards  In  the  scaffold 
were  old  boards,  and  had  nail  holes  in  them; 
that  old  boards,  such  as  they  were,  were  not 
safe  for  scaffolding  boards;  and  that  one  of 
these  boards  broke  nnder  his  weight  caus- 
ing blm  to  fall,  whereby  he  was  Injured. 
Assuming,  also,  that  this  was  all  that  the 
defendant  knew,  or  could  possibly  know  by 
the  exercise  of  ordinary  care,  still  we  do  not 
think  the  Instruction  should  have  been  given, 
for  the  reason  that  tbe  defects  were  not  of 
such  a  character  as  would,  as  a  matter  of 
law,  preclude  the  reasonable  supposition  that 
the  scaffold  might  be  used  with  safety  by 
tbe  exercise  of  ordinary  care  and  caution. 
The  Jury  were  not  to  be  told,  upon  thrae 
facts,  as  a  matter  of  law,  that  the  plaintiff 
could  not  recover.  It  was  for  the  Jury  to  de- 
termine, from  the  nature  of  the  defects  In 
the  scaffolding,  In  connection  with  all  the 
other  drcnmstances,  whether  the  plaintiff 
was  guilty  of  negligence  in  using  the  de- 
fective appliance.  There  was  evidence  tend- 
ing to  show  that  the  defendant's  foreman's 
attention  bad  been  called  to  the  insecurity 
of  the  scaffolding.  If  such  was  tbe  case,  it 
became  defendant's  duty  to  remedy  the  de- 
fects, so  as  to  render  it  reasonably  safe.  It 
follows,  therefore,  that  tbe  defendant's  In- 
struction No.  1,  In  the  nature  of  a  demurrer 
to  plaintiff's  case,  was  properly  refused.  In- 
struction No.  4,  being  In  conflict  with  tbe 
law,  as  held  In  this  opinion,  was  also  prop- 
erly refused.  Nos.  6,  6,  and  7  required  of 
the  plaintiff,  in  the  performance  of  his  du- 
ties, in  effect  the  blghest  degree  of  care, 
and  were  consequently  properly  refused  by 
the  court. 

Tbe  defendant  assigns  as  error  the  action 
of  the  court  In  overruling  Its  objection  to  the 
following  answer  to  a  question  put  to  wit- 
ness Roberts:  "Q.  Now,  state,  when  you 
came  to  Inspect  It  [referring  to  a  board  In 
tbe  scaffold],  whether,  if  It  had  been  exam- 
ined carefully,  tbe  danger  could  have  been, 
found  easily?  A.  Why,  certainly,  yes;  the 
place  where  Mr.  Hester  broke  through  was 
rotten."   The  question  propounded  was  eal- 
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eoltttea  to  fllktt  ft  conglMton.  and  Old  so  in 
part;  bat  tbe  latter  baU  of.the  anawer*  to 
tlie  ^ect  that  the  pl&ee  whrae  plaintiff 
broke  through  was  rMten,  was  a  statement 
of  fact,  and  practically  annulled  itke  rice  of 
tbat  whltA  preceded  it  The  Jury  could  not 
taking  the  anawer  as  a  whole,  have  been 
misled. 

^ere  Is  notldng  In  this  opinion  In  con- 
flict with  the  expression  of  Judge  ELLISON 
in  tbe  former  opinion  of  this  court,  bnt  en- 
tirely In  harmony  with  what  wu  there  said: 
We  quote  from  that  optnI<Hi.  Tb.:  *'TbB  re- 
marks of  Judge  Bombaner  in  Fu^err.  Bothe^ 
117  Mo.  500.  22  S.  W.  1113.  ate  not  appUca- 
bla  There  tbe  nature  of  the  work  and  the 
place  wue  snch  that  the  servant  knew  tbe 
detect  and  danger  much  t»ttor  than  tiie  maa- 
ter  could  pomibly  know  It'*  The  refmnce 
in  this  (Vlnlfm  to  that  class  of  cases  and  tbe 
ode  under  condderatiott  will  fully  explain 
tha  application  Intended  by  tbe  special  ref- 
erence of  Judge  ELLISON  to  that  case. 

Vfe  find  that  the  canae  was  tried  wtthoot 
material  emxa.  Affirmed.  AU  ctmcnr. 

On  Bebearln^ 

Tbe  trial  court  by  Instruction- numbered 
2,  informed  the  jury  tbat  plalntlfE  bad  a  right 
to  assume  that  def^dant  bad  famished  lum- 
ber  of  a  quality  to  make  tbe  use  of  it  by 
plalnttfl  reasonably  safe,  Tiuless  It  was  so 
glaringly  and  obviously  dangerous  that  a 
man  of  ordinary  prudence  would  refuse  to 
walk  upon  it  Defendant  asks  a  rdiearlng 
«n  accouBt  of  our  not  baTlng  cfmaidered  that 
instruction.  Defendant's  posltton  la  baaed 
upon  what  it  concdves  to  be  the  testimony  of 
plaintiff  himself;  It  being  contended  tbat  he 
knew  tbe  lumber  was  unflt  and  that  pre- 
sumptions or  assumptioas  rihoold  be  Indulged 
only'  In  caaea  where  the  complaining  party 
was  not  nbawn  to  have  been  gtdlty  of  contrib- 
utory negligence^  or  was  not  shown  to  haTe 
known  of  the  defectire  place  where  he  worfc- 
ed.  It  la  qulto  true  that  one  has  no  right  to 
aasnme  a  tiling  to  exist  which  be  knows  does 
Dort  As.  for  instanee,  be  has  no  right  to  aa- 
snsae  that  a  street  railway  company  had 
b^ls  on  ito  mules  wbich  were  drawing  an  ap- 
proaching car.  when  he  knew  tihey  had  not. 
Lynch  8t  Ballway.  112  Mo.  420,  20  S.  W. 
6^  The  objeettonable  Instmetlon  in  tbat 
case  put  the  Injured  party's  right  to  assume 
there  were  bells  on  tbe  nmles<  wtthout  regard 
to  whether  he,  in  exercise  of  ordinary  care, 
might  hare  known  there  were  not  The  In- 
fitructlon  In  that  case,  as  written,  left  tbe  in- 
jured part7  at  reAIesa  liberty  to  assnme 
there  were  bells,  when  the  least  attention  on 
his  part  would  have  dladosed  there  were 
not  In  other  irords.  the  instruction  was  half 
completa  As  said  by  tbe  court  in  tbat  case.  ' 
It  BhonM  bare  stated  *^bat  a  person  himself  \ 
in  the  ennlae  ct  ordinary  care  or  prudence  j 


has  the  right  to  aaBume  that  otbov:  vlU  ober- 
the  law  and  to  act  on  that  belief."  Page 
437, 112  Mo.,  page  646.  20  &  W.  That  la,  the 
party,  hbni^f,  In  KKerdse  of  ordinary  care, 
may  assume  that  tbe  other  party  will  per- 
form or  has  performed  bis  du^.  In  this  case 
the  tosferuction  objected  to  ma  complete  in  it- 
self. It  states  the  law,  tor  it  embraces  the 
respective  positions  of  the  contending  par- 
ties. It  la  the  law  that  plalnttfl  had  the  right 
to  asaume  tbat  defendant  had  pertorsned  Ite 
duty  In  foralablng  a  reaawiabJy  safe  scaf- 
told  tar  him  to  vralk  i^n,  unleaa  ito  Aetect 
was  BO  obvloualy  dangeroua  as  to  detier  an 
ordinarily  prudent  man  from.golv  upon  it 
If  It  waa  of  the  latter  duunicter.  then  plain- 
tiff had  no  right  to  assume  defendant  had 
performed  ite  duty,  for  he  knew  to  tbe  con- 
trary. Tbe  testimony  given  by  platotlff  was 
that  be  was  a  carpenter  of  tone  experience; 
tbat  he  wai  acquainted  with  lumber,  ite  nae, 
character,  and  relative  strength,  as  well  as 
aoltablenm  for  different  kinds  of  use:  that 
be  was  not  called  upon  to  Intact  tbe  lumber 
in  question,  though  he  observed  tbat  some 
of  tbe  boards  vrere  old  and  were  painted  on 
one  aide,  and  tbat  aoma  of  them  had  nail 
holes  In  them.  But  it  is  cleac  from  hia  testi- 
mony— indeed,  he  stated  In  terra»-that  the 
boards  b^ng  laid  aeroas  tbe  latticework  or 
bupports  of  tnmt  14  to  20  Inches  apart  were 
safe  for  blm  to  walk  np«i.  So,  conoeding 
that  there  was  evidence  tending  to  show  the 
boards  were  ao-  obvionaly  dancexona  that  a 
prudent  man  would  not  have  walked  on 
them,  yet  it  must  also  be  conceded  that  the 
evidence  also  tended  to  show  that  the  dan- 
ger waa  not  6bvtoua.  Tbe  Instnctlgii  com- 
plained of  submitted  tbe  comprebenalTe  prop- 
osition that  plaintiff  had  a  r^bt  to  aasome 
tbat  defmdant  had  fumiabed  him  a  safe 
place  to  vralfc  upon,  unteaa  the  daagar  was 
BO  ob^ona  as  to  have  preventBd  a  prudent 
man,  In  which  case  no  such  assumption  could 
be  made.  When  a  servant  knows  of  a  defact 
which  la  not  glaringly  daneerous.  why  may 
he  yet  cwHnne  to  workT  Platady,  tor  tbe 
reason  that  be  baa  a  right  to  aasnme  that  it 
may  be  used  wltti-  safety,  rise  tbe  maetor 
woidd  not  have  put  It  to  place  fbr  bis  nae. 
We  regard  the  tollowlng  cases  ae  fully  flloa- 
tratlng  and  supporting  what  we  have  aald: 
Duerat  v.  St  Louis  Stamping  Co.,  163  Mo. 
607.  GS  8.  W.  827;  Sullivan  v.  Ballroad*  107 
Mo.  78,  17  8.  W.  748.  28  Am.  St  Bep.  888; 
Doyle  V.  Trust  Ga,  140  Ho.  19. 41  N.  W.  2SB; 
Keegan  v.  Kavanaugh.  62  Mo.  2Sfli  In  each 
of  these,  the  swant  knew  of  tbe  defect,  yet 
his  right  to  assume  safety  Is  stated  to  various 
ways— aa  that  he  "had  a  ri^t  to  believe.'*  in 
tbe  I>aerst  Case:  that  ''he  bad  a  right  to 
rely,*'  in  the  SnUlvan  Case;  tbat  '4ia  ha«  a 
i  rlgbt  to  presame,"  in  the  Doyle  Casft 
\  The  motion  shonld  be  overrnlad.  All  oen- 
j  cur. 
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MOORB  T.  ST.  LOUIS  Ta.\Js'SIT  CO. 
(Court  of  Appeals  at  St.  Louis,  tSo..   Asg:  4, 
1002.) 

STREET  RAILWATS  —  PER30MAL  INJURIBS  — 
PERSON    CROSSING    TRACK  —  FAILURS  TO 
LOOK  AND  LISTEN— CONTRIBUTORY  NBGLI-  | 
GENGB  —  DISCOVERBD  PBRIL  —  BVIDBNCB^- 
BUFFIGISNCY— DBUUftRBB  TO  BVIDEHCO. 

1.  Where  a  demnrrer  is  snstained  to  the  plain- 
tiff's evidence,  every  fact  which  the  evtctence 
tends  in  the  sH^tert  degret  to  prore  most  b» 
taken  as  admitted. 

2.  In  an  action  against  a.  street  railway  com- 
pany by  a  person  injured  while  crossing  the 
track,  e^-idence  held  to  require  submission  to  the 
Jury  of  the  issue  as  to  whether  ptaiutifT  was 
guilty  of  contributory  negligence  in  falling  to 
again  look  and  listen  when  crossing  the  track 
Immediately  after  a  passing  car. 

3.  In  an  action  against  a  street  railroad  com- 
pany for  iDjuries  caused  hy  being  struck  by  a 
car  while  attempting  to  cross  the  track,  plain- 
tiff's contributory  negligence  was  not  fatal  to 
recovery  where  It  appeared  that  defndant's 
Kr\'ant8  could  have  stopped  the  car  in  time  to 
have  avoided  injury  to  plaintiff  had  It  not  been 
running  at  a  recklesalf  high  rate  of  qteed.  In 
excess  of  that  allowed  by  ordinance. 

4.  In  an  action  by  one  injured  while  attempt- 
ing to  cross  street  car  tracks,  erldence  fteld  to 
requiro  aubmisrion  to  the  joty.  of  the  isane  as  to 
whether  failure  to  stop  the  car  in  time  to  avoid 
injury  to  plaintifT  was  due  to  the  operation  of 
the  car  at  a  reckless  'rate  of  speed,  in  excoes 
of  that  pemiitted  by  ordinance^ 

Goode,  J.,  dissenting. 

Appeal  from  St.  Lonls  Circuit  Coort;  War^ 
wick  Hongb,  Judge. 

Action  by  Michael  Moore  against  the  St. 
Lonls  Transit  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Beversed. 

J.  O.  Moore.  T.  J.  Field,  and  Bert  Fenn,  for 
appellant  Boyle,  Priest  &  Lehmann  and 
Ijon  0.  Hocker,  for  respondent 

BLAND,  P.  J.  Was  the  plalnOft  guilty  of 
contributory  negtlgeuce?  and.  If  eo,  was 
such  negligence  the  direct  cause  of  the  in- 
jury, or  was  ther«  sufficient  evidence  to  have 
warmnted  the  court  to  have  sent  tlie  case 
to  the  Jury  to  determine  -whether  the  Injury 
was  due  to  the  fault  of  the  plnlntlft  or  to 
the  fault  of  the  defendant?  fire  the  questions 
presented  for  decision  by  the  record  in  the 
cone.  Tbe  trial  court  having  granted  a  de- 
murrer to  the  plaintiff's  evidence,  every  fact 
which  the  evidence  tends  to  prove,  though 
but  in  the  sUiEbtest  degree,  m\ist  be  taken 
as  admitted  by  the  demurrer.  Bander  v.  St 
L.  &  S.  P.  Hy.  Co,  137  Mo.  240,  37  S.  W. 
132;  Franke  v.  Tbe  City  of  St  Louis.  110 
Mo.  516,  10  S.  W.  938;  Noenlnger  v.  Vogt 
8S  Mo.  589;  Herboth  v.  Gaal,  47  Mo.  App. 
255;  Wilkerson  v.  Consolidated  Street  Ry. 
Co.,  29  Mo.  App.  144.  And  every  Inference 
which  the  evidence  tends  to  show  In  plain- 
tiff's favor  should  be  drawn.  Fatton  v. 
Bragg.  113  Mo.  595,  20  S.  W.  1050,  35  Am.  St 
Rep.  730;  Franke  v.  The  City  of  St  Louis, 
supra;  Field  v.  The  Mo.  Pac  Ry.  Ca,  46  Ma 
App.  448. 

The  evIdMute  of  plaintiff  is  that  he  did  ' 
not  look  or  llstem  tta.  a.  car.  comiag  ttom  tbe  1 


north  Jnst  before  ftopplas  on  13ie  crosstng; 
that  had  he  looked  he  could  have  seen  tbe 
car  at  least  100  feet  away;  that  he  did  not 
expect  a  car  from  that  direction,  one  having. 
Jui^  passed;  and  that  he  looked  out  for  a 
car  CO  ruing  from  the  south  on  tbe  east  track, 
whenr  he  was  stmck  by  one  coming,  from  the 
north  on  the  west  track.  There  ate  some 
acts  (such  as  the  nonobswvanee  of  statutes 
and  ordinances  designed  for  the  protection 
cf  the  public,  and  such  reckless  conduct  as 
manifests  a  wanton  disregard  for  the  safety 
and  property  of  others),  and  some  omissions 
of  duty,  that  are  so  palpably  n^lgent  that 
'the  courts  untformly  pronounce  them  to  be 
ne^lgence  per  se,  and  from  these  pronounce- 
ments rules  of  conduct  have  been  formulated, 
one  of  which  Is  that  a  pedestrian  who  Is 
about  to  cross  a  street  railway  crossing 
where  there  are  no  gates,  flagi,  guards,  or 
signals  of  waraloA  Is  guilty  of  negligence  if, 
according  to  his  opportunity,  he  falls  to 
look  and  listen  both  ways  for  a  car  before 
attempting  to  cross  the  track.  Cooksey  v. 
The  K.  C.  St.  J.  &  C.  B.  R.  R.  Co.,  74  Mo. 
477;  BIndbeutal  v.  Street  Ry.  Co.,  43  Mo. 
App.  463;  Hickman  v.  The  Union  Depot  Ry. 
Co.,  47  Mo.  App.  65;  Smith  v.  The  Cltlaens' 
Ry.  Co.,  52  Mo.  App.  36;  Sonnenfeld  Milli- 
nery Co.  V.  People's  Ry.  Co.,  59  Mo.  App.  668. 
This  rule  should  be  reasonably  applied,  and 
exceptions  made  to  it  when  reason. and  com- 
mon experience  would  make -Its  application- 
Impracticable,  or  harsh  and  unjust  to  the 
pedestrians  In  the  streets  of  a  populous  dty. 
There  are  timee  in  these  cities  when,  on  ac- 
count of  tbe  crowded  coudltlon  of  the  streets, 
to  apply  the  rule  In  all  of  Its  strictness,  would 
effectually  block  the  street  croestngs  or  ex- 
pose the  pedestrians  to  unavoidable  hazards. 
In  applying  the  rule.  It  seems  to  us  that  some 
regard  should  also  be  had  to  the  usual  order, 
time,  and  manner  of  the  passing  of  ears  one 
after  another  on  the  same  track,  and  to  tbe 
situation  and  environment  of  the  plaintiff; 
and,  if  Injury  is  Inflicted  by  a  car  to  tbe 
plaintiff  while  In  a  position  that  a  reasona- 
bly prudent  man.  would  have  taken  In  like 
circumstances,  be  ought  not  to  be  denied  a 
recovery  on  accotmt  of  his  mere  failure  to 
look  to  the  dlrectltui  from  which  the  car 
came,  when  to  have  looked  would  have  been 
to  have  exercised  more  than  ordinary  care  by 
ono  In  his  situation.  In  such  circumstances 
the  question  of  his  contributory  negligence 
should  be  for  the  Jury. 

It  seems  to  us  that  tbe  evldoice  In  the 
case  Rt  bar  presents  a  situation  wbw  the 
rule  should  yield  somewhat  to  the  circum- 
stances. The  time  between'  cars  on  tbe  same 
track,  white  not  always  uniform,  Is  well 
known  to  be  from  3  to  20  minutes.  The 
plaintiff  was  familiar  with  the  streets  and 
with  the  running  of  tbe  cars.  He  stated  he 
did  not  expect  a  car  so  soon  from  the  north 
(Deithw  would  any  other  person  In  his  situa* 
tlon  and  wltb  his  experlenceK  and  tfa&t  he 
looked  to  fiia  other  side  at  tbe  stnet,  aad 
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south  down  the  east  track  for  a  car  on  that 
track.  This  was  a  reasonable  expectation, 
and  one  that  would  have  been  realized  had 
the  cars  on  both  tracks  bean  running  on 
schedule  time.  If  this  was  such  care  as  an 
ordinarily  prudent  man  would  have  exercised 
In  like  circumstances,  then  the  plaintiff  was 
not  fndlty  of  contributory  negligence.  Cin- 
cinnati Street  By.  Co.  t.  SneU,  64  Ohio  St 
107,  43  N.  El.  207,  82  L.  R.  A.  276;  Consoli- 
dated Traction  Co.  v.  Scott  (N.  J.  Brr.  ft 
App.)  84  Atl.  1004,  33  L.  R.  A.  122,  55  Am. 
St  Bep.  620;  BvansvlUe  Street  By.  Co.  v. 
Gentry,  Adm'r  (Ind.  Sup.)  44  N.  E.  311,  87 
L.  B.  A.  378.  62  Am.  St  Rep.  421;  Johnson 
V.  St.  Paul  Street  By.  Co.,  67  Minn.  266,  69  N. 
W.  000,  36  L.  R.  A.  586.  But  conceding,  as 
the  decisions  of  our  appellate  courts  seem  to 
Indicate,  that  the  plaintiff  was  guilty  of  neg- 
ligence per  se  In  falling  to  look  to  the  north 
for  an  approaching  car,  the  fact  remains 
that.  If  there  was  time  and  opportunity  for 
the  motorman  to  hare  stopped  or  so  reduced 
the  speed  of  his  car  as  to  have  avoided  the 
Injury  after  the  peril  of  the  plaintiff  was  dis- 
covered, or  could  have  been  discovered  by 
the  motorman  by  the  exercise  of  ordinary 
care,  the  law  Is  that  though  the  plaintiff  was 
guUty  of  negligence  his  negligence  was  not 
the  direct  cause  of  the  Injury,  but  that  the 
negligence  of  the  motorman  In  falling  to  eto^ 
the  car  and  prevent  the  Injury  was  the  sole 
proximate  cause  of  the  Injury.  Shearman 
&  Bedfleld  on  Negligence  (5th  Gd.)  {  99; 
Chamberlain  t.  Pullman  Palace  Car  Co.,  66 
Mo.  App.  474;  Isabel  t.  Han.  &  St  J.  B.  B. 
Co.,  GO  Mo.  475;  Bine  v.  The  Chicago  &  Alton 
R.  R.  Co.,  88  Mo.  392;  Beardon  v.  The  Mo. 
Pac.  By.  Co.,  114  Mo.  384,  21  S.  W.  731;  Balrd 
V.  atlzens'  Ry.  Co.,  148  Mo.  265,  48  S.  W. 
78;  Oooney  v.  So.  Electric  Ry.  Co.,  80  Mo. 
App.  226;  Elockenbrlnk  v.  St  L.  &  M.  RlT. 
Co.,  81  Mo.  App.  366,  and  cases  dted;  Me- 
Andrew  v.  St  Louis  &  Sub.  Ry.  Co.,  88  Mo. 
App.  97;  Roberts  v.  Spokane  Street  Ry.  Co. 
(Wash.)  63  Pac.  506,  64  L.  B.  A.  184.  Judge 
Scott  expressed  the  rule.  In  Adams  v.  Wig- 
gins Ferry  Co.,  27  Mo.,  loc.  cit  101,  72  Am. 
Dec.  247,  as  follows:  "Where  there  Is  a  mere 
passive  fault  or  negligence  on  the  part  of  the 
plaintiff,  the  defendant  Is  bound  to  the  ol>- 
servance  of  ordinary  care  and  prudence  In 
order  to  avoid  doing  him  a  wrong."  And  In 
Tuff  T.  Borman,  5  Com.  B.  N.  S.  573,  the 
rule  Is  expressed  as  follows:  "Mere  negli- 
gence or  want  of  ordinary  care  will  not  dis- 
entitle a  plaintiff  to  recovery,  unless  It  Is 
such  that  but  for  It  the  misfortune  could  not 
have  happened,  nor  If  the  defendant  might 
by  the  exercise  of  care  on  Its  part,  have 
avoided  the  consequence  of  the  negligence 
and  carelessness  of  the  plaintiff."  To  the 
same  effect.  In  Virginia,  Midland  By.  Co.  v. 
White.  84  Va.  498,  5  S.  B.  678, 10  Am.  St  Rep. 
874. 

The  evidence  Is  that  plaintiff  was  In  the 
glare  of  the  street  lamp,  and  could  have  been 
■e«D  by  the  motorman  had  he  locked,  mnd  the 


fair  Inference  to  be  drawn  from  the  evidence 
la  that  the  car  was  at  least  100  feet  from 
the  crossing  when  the  plaintiff  was  about  to 
step  on  the  track,  and  tliat  the  car  could 
have  been  stopped  in  70  feet  bad  It  been  run- 
ning at  a  lawful  speed.  Without  any  warn- 
ing by  ringing  the  bell,  without  an  effort  to 
stop  or  check  his  car,  while  plalntlfTs  back 
was  turned  toward  the  north,  the  motorman 
ran  his  car  onto  him.  This  was  evidence  of 
culpable  negligence  that  should  have  been 
submitted  to  the  Jnry. 

2.  It  Is  a  reasonable  Inference  also,  that 
had  the  car  been  running  at  a  speed  of  eight 
miles  per  hour,  the  plaintiff  would  have  had 
ample  time  to  pass  over  the  west  track  In 
safety.  The  ordinance  regulating  the  speed 
of  cars  In  the  city  Is  a  police  regulation  for 
the  protection  of  the  public,  and  is  as  biud- 
Ing  on  the  defendant  as  If  the  regulation  had 
been  made  by  a  state  enactment  and  all  per- 
sons traveling  In  the  street  had  a  right  to 
expect  that  defendant  would  observe  the 
ordiuance,  and  to  govern  their  situation  ac- 
cordingly. The  ordinance  had  a  direct  bear- 
ing on  the  question  of  defendant's  negligence, 
and  should  be  taken  Into  consideration  in 
determining  whether  or  not  Its  Diligence 
In  running  Its  cars  at  an  unlawful  rate  of 
speed  was  the  proximate  cause  of  the  In- 
Jury.  Wright  V.  Maiden  &  Melrose  B.  B. 
Co.,  4  Allen,  283;  Correll  v.  The  B.  C  R. 
&  M.  B.  B.  Co.,  38  Iowa,  120,  18  Am.  Bep. 
22.  Plaintiff  was  lawfully  in  the  street 
The  evidence  Is  clear  and  uncontradicted 
that  defendant  was  running  Its  cars  at  not 
only  an  unlawful  speed,  but  at  a  speed  that 
was  reckless,  and  extremely  hazardous  to 
persous  traveling  In  the  streets.  Evansville 
Street  By.  Co.  v.  Gentry,  Adm'r  (Ind.  Sup.) 
44  N.  E.  311,  37  L.  B.  A.  378.  62  Am.  8t  Bep. 
421.  If  this  breach  of  duty  and  reckless 
conduct  can  be  reasonably  connected  with  the 
accident,  the  case  should  have  gone  to  the 
Jury.  Williams  v.  The  Great  Western  By. 
Co.,  L.  R  9  Eich.  157.  In  Correll  t.  B.  C.  B. 
&  M.  R.  B.  Co.,  38  Iowa,  at  page  123,  It  la 
said  by  Cblef  Justice  Miller  "that  If  the  In- 
Jury  would  not  have  occurred  except  for  a 
violation  of  the  ordinance,  the  defendant  is 
liable."  See,  also,  1  Shearman  ft  Redfleld  on 
Negligence,  {  27.  In  Langhoff,  Adm'r,  t. 
Railway  Co.,  19  Wis.,  loc.  clt  497,  the  court, 
through  Dixon,  C.  J.,  said:  "Certainly  some 
consideration  la  to  be  given  to  the  circum- 
stance that  the  defendant  was  prohibited  by 
law  from  running  its  train  at  a  rate  of  speed 
not  exceeding  six  miles  an  hour,  and  that 
If  the  trains  had  been  running  at  that  rate 
or  less,  the  deceased  would  have  had  ample 
time  to  pass  the  track  unharmed  and  with- 
out the  risk  of  harm." 

In  Hutchinson  t.  Mo.  Pac.  By.  Co.,  161  Mo. 
246,  61  S.  W.  635.  84  Am.  St  Bep.  710,  it  Is 
said:  "But  the  city  ordinance  forbade  the 
running  of  the  train  at  a  higher  rate  than  9 
miles  an  hour,  and  this  train  was  ruunlug 
at  the  rate  of  86  mllet  an  bour.  Tbax  act 
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wu  n^^Ugeut  per  se,  and,  U  It  waa  tbe  cniue 
of  tbe  accident,  then  defendant  was  liable. 
vmlesB  the  deceaied  contributed  to  tbe  lenilt 
b7  ber  own  n^llgenca"  And  It  was  beld 
tbat  tbe  fact  tbat  the  deceased  eaw  tbe 
train  approachlDg.  and  undertook  to  cross 
tbe  track  in  front  of  It  (misiJudgii^  the  speed 
at  which  it  TPas  mnntng),  was  not  concluslTe 
tbat  she  was  goilty  of  contributory  negli- 
gence. 

From  the  opinion  tn  Hlls  t.  Mo.  Pac.  Ry. 
•Ca,  101  Mo.  se,  loa  ctt  fiS,  64»  18  &  W. 
946,  we  take  the  following  extract:  'Tsis 
tles  operating  sucb  engines  must  do  so.  we 
apprehend,  upon  tbe  theory  tbat  collisions 
and  accidents  are  liable  to  happen  at  pub- 
lic cTDSslDgs  In  general  use  In  cities  like  St 
LonlSL  And  they  ought  to  be  TlgUant  and 
ready  to  avoid  Impending  dangers,  If  they 
can  reasonably  do  so.  This  Increased  care 
the  law  exacts  out  of  tenderness  for  human 
life.  wbicHx  Is  more  largely  or  frequently  ex- 
posed at  such  places  than  at  oQax  localities. 
If,  then,  tbe  law  charges  those  In  control  of 
such  dangerous  agencies  with  the  duty  of 
active  vigilance  at  such  places,  then  the  fact 
tbat  they  did  not  see  the  person  Injured  will 
not  In  such  cases  necessarily  exonerate  the 
corporation  ttom  liability.  If  sucb  failure 
to  so  discover  him  was  tbe  result  of  tbe 
omisskm  of  that  measure  of  duty  which  the 
law  reqidres,  In  view  of  the  locality,  dr- 
cumstnnces,  and  dangers  to  be  anticipated, 
and  tbe  due  observance  thereof  would  have 
enabled  the  persons  in  control  of  dangerous 
agencies  of  this  sort  to  have  avoided  tbe 
Injury  by  the  use  of  reasonable  care,  then 
and  in  sudi  case  sucb  omission  and  want  of 
reasonable  care  Is,  under  the  law,  beld  tlie 
proximate  cause  of  the  Injury,  and  liability 
for  tbe  resisting  damage  may  then  exist, 
notwithstanding  tbe  negligence  of  tbe  person 
injured." 

In  Hsnlon  v.  Ifo.  Pac.  Ry.  Co.,  104  Mo. 
881,  10  8.  W.  288.  it  was  held  that  the  fail- 
ure to  ring  a  bell  on  a  moving  rsilroad  en- 
gine, as  required  by  a  city  or^ance,  alone 
constituted  such  negligence  as  will  warrant 
ft.  recovery,  where  It  appears  that  obeiUence 
to  tbe  requirement  of  tbe  ordinance  would 
have  prevented  the  injury  sued  for. 

In  Sullivan  v.  Mo.  Pac.  By.  Co.,  117  Mo. 
214,  23  S.  W.  149,  tbe  deceased,  while  at- 
tempting to  pass  over  a  puUlc  railroad  cross- 
ing In  Kansas  City,  was  run  over  and  killed 
a  train  of  cars  running  at  a  speed  pro- 
hibited by  ordinance^  Tbe  trial  court  gave 
the  following  Instruction:  "(S)  Although  you 
may  believe  from  the  evidence  tbat  Mien 
Sullivan  was  guilty  of  negligence  in  stepping 
upon  file  track,  yet  it  you  further  find  from 
tbe  evidence  that,  after  said  Ellen  Sullivan 
was  guilty  of  n^Iigeuce,  the  agente,  servants, 
and  employes  of  defendant  In  charge  of  tbe 
locomotive  and  cara  discovered,  or  could  liave 
discovered  by  the  use  of  ordinary  care,  ber 
condition,  and  tbe  danger  of  the  same.  If  It 
was  dangerous,  and  could  hare  avoided  In- 


juring ber  by  the  nse  of  ordinary  car^  and 
failed  to  do  so,  then  such  negUgoiee  of  said 
FUen  Sullivan  is  no  defense  to  this  action 
[and  In  tbls  regard  tbe  court  further  in- 
structs you  that  although  you  believe  from 
(be  evldeuce  that  Ellen  Sullivan  was  guUty 
of  negligence  In  stepping  upon  the  track,  and 
although  you  may  believe  trom  the  evidence 
that  the  servants,  agents,  ami  employte  of 
defendant  In  charge  9t  said  train,  after  see- 
ing ber  oa  tbe  track,  and  discovering  tbe 
danger  of  her  pOHltlou,  if  it  was  dangerous, 
could  not  have  avoided  Injuring  her  by  the 
use  of  ordinary  care,  yet  if  you  further  find 
and  believe  from  the  evidence  that  their  in- 
ability to  av<dd  such  injury  after  discover- 
ing her  cradillun  was  caused  by  their  run- 
ning at  an  illegal  rate  of  speed,  and  If  they 
bad  then  and  there  been  running  at  a  legal 
rate  of  q^eed  they  oonld  have  avoided  Injur- 
ing her  by  the  use  of  ordinary  care,  then 
such  negligence  of  said  Bllen  Sullivan  Is  no 
defense  to  tbls  action]."  Tliat  part  of  tbe 
Instnu^on  embraced  In  brackets  was  con- 
demned by  Brace.  J.,  in  the  main  opinion, 
which  was  ooueurred  In  by  Sherwood  and 
Ooutt,  JJ,  Judge  Black,  In  a  separate  opin- 
ion, held  that  Inability  to  stop  tbe  train  In 
time  to  avoid  the  Injury  was  no  excuse.. if 
the  Inability  was  due  to  the  prohibited  rate 
of  speed  at  which  tbe  train  was  mnning. 
Judge  Barclay,  in  a  separate  opinion,  i^ke  as 
follows:  *^hl8  dlstinctiim  between  different 
sorts  ot  negl^ent  acts  of  the  defendant 
seems  to  be  entirely  artificial,  and  untoiu- 
ble  on  prbidple.  Wocse  than  that,  ite  ap- 
plication has  tbe  effect  to  excuse  tbe  de- 
fendant from  performing  one  duty  (said  to 
rest  upon  It  by  reason  of  common-law  prin- 
ciples) because  of  ito  AUlure  to  observe  an- 
other duty  enjoined  on  it  by  tbe  ordinance. 
These  ordinances  contemplate  that  persons 
are  likely  to  be  upon  the  public  streets  where 
defendant  has  Its  tracks,  and  their  design  is 
to  protect  the  lives,  limbs,  and  property  ot 
dtlsens  lawfully  using  tbe  highway  con- 
currently with  the  railway  company.  If  a 
train  Is  moving  slowly,  that  can  which  Ite 
raauagen  are  bound  to  use  to  avoid  mnning 
people  down  wlU  be  far  more  effective  than  if 
tbe  train  Is  going  at  a  great  speed.  It  ap- 
pears In  evidence  that,  if  tbe  train  had  been 
running  at  the  ordinance  rat^  It  could  hare 
been  stopped  within  10  feet;  but,  in  point 
of  fact,  It  was  stopped  'about  a  block'  after 
passing  the  place  of  accident  All  the  evi- 
dence establishes  tbat  It  was  running  at  a 
Irigher  rate  of  speed  than  the  i»dlnance  per- 
mitted. To  hold  that  defendant  was  bound 
only  by  the  duty  to  use  ordinary  care  to  dis- 
cover and  avert  Injury  to  Mrs.  Sullivan,  how- 
ever fast  tbe  speed  of  the  train  might  be,  Is, 
In  my  opinion,  to  take  tbe  life  out  of  the  or- 
dinance, and  to  put  a  premium  on  Its  viola- 
tion. Such  a  ruling  practically  gives  de- 
fendant a  great  advantage  ^m  Its  own 
wrong,  and  seems  to  me  to  be  out  of  harmony 
with  the  reason  and  spirit  of  the  law  of  neg- 
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^BeocA,**  ffttOce  BCadtolaaie,  in  a  separate 
opinion,  said:  "nie  nunftog  an  engine  -wtth- 
tn  an  lacorirorated  town  or  city  at  a  rate  of 
■peed  prohlUted  by  a  Tafid  ordinance  la  of 
Iteelf  negligence,  and.  if  one  Is  Injured  on  a 
puUlc  crossing  by  an  en^ne  being  ran  in 
Illation  of  sneh  ordluanee,  the  coq^oratien 
Is  prima  fode  liable  (or  all  danngee  result- 
lug  tbowffnmi."  S^Age  Buigess,  In  bis  eep- 
arate  oplolon,  said:  "X  coiwar  In  tbe  opin- 
ion <tf  tbe  court,  with  the  exception  o<  wbat 
ia  said  therein,  In  regard  to  instrucUtni  Kou  5, 
given  on  the  part  of  pontiff,  and  the  in- 
stmcttons  gtren  on  behalf  of  defendant,  to 
the  effect  that,  although  defendant  ms  guilty 
of  negligence  per  se  in  runnbig  its  train 
which  caused  the  accident  at  a  rate  of  speed 
prohibited  by  dty  onUnanee,  yet  if,  after 
those  In  charge  of  the  train  exercised  rea- 
Bonal^  care  and  dUlftence  to  avoid  the  eol- 
Hson  aft»  they  saw  the  perilous  position  of 
deceased,  the  defendant  is  not  liable.  But 
fbr  the  ordinance  limiting  the  rate  of  speed 
In  the  dty,  the  rule  thus  announced  In  the 
eptnton  -wonld  'be  'the  conect  one,  but  that 
it  la  not  -with  the  ordinance  in  force  ts,  I 
contend,  well-settled  law.  The  rule  Is  wdl- 
establlshed  In  this  state  tiiat  mortog  a  train 
in  a.  dty  In  excess  «f  the  rate  of  speed  flzed 
by  ordinance  is  negligence  per  ae.  Schleretta 
V.  Hallroad,  96  Mo.  B09,  10  B.  W.  66;  Flynn 
V.  Ballroad,  78  Mo.  201,  47  Am.  Bep.  99; 
HoImsB  T,  Sailroad,  69  Ma  6B6;  snuot  v. 
Railroad,  67  Ma  272;  Keim  t.  BaUroad,  00 
Ma  814.  2  S.  W.  437;  Bswln  r.  Railroad.  06 
Mo.  280,  9  8.  W.  err:"  From  these  four  «ep- 
sratf  oplnfons  It  appears  that  four  of  the 
seven  Judges  sHtbag  In  bane  approved  the 
Instruction  No.  5  as  a  whole,  and  held  that 
running  at  a  speed  prohibited  by  a  dty  or^ 
dinance  was  not  a  valid  excuse  for  not  stop- 
ping the  train  and  avoiding  the  Injury,  If  it 
could  have  been  stopped  In  time  had  the 
train  been  running  at  a  lawful  speed. 

In  L.  -8.  ft  M.  e.  Ry.  Co.  v.  Bodemer,  139 
HL  896.  20  N.  B.  692,  82  Am.  St  Rep.  21S. 
the  court  -said:  TThe  train  which  committed 
the  injury  was  travdlng  at  the  nnnaual  speed 
of  tiilrty-Ove  ot  forty  miles  an  hour,  in  the 
crowded  dty  of  Cblcego,  over  street  cross- 
ings, upon  unguarded  tracks  so  connected 
with  the  public  street,  and  so  apparently  tiie 
contintiation  of  the  public  street,  as  to  be 
regarded  by  (wdinary  dthsens  as  .located  in 
the  public  street,  along  a  part  of  such  track 
where  persons  were  known  to  be  passing  and 
crossing  every  day.  in  conceded  Tlolatlon  of 
a  dty  mdlnance  as  to  speed,  and  without 
warning  of  the  approach  lof  the  train  by  the 
ringing  of  the  bell.  This  conduct  tended  to 
^ow  snch  a  gross  want  of  eare  and  regard  for 
the  righto  of  others  as  to  Jtutlfy  the  presump- 
tion of  willfulness.  It  also  tended  to  show 
that,  if  there  was  a  falhire  to  discover  the 
danger  of  the  deceand,  snch  failure  was 
owing  to  tte  reoUessneBs  of  the  company's 
serrants  In  the  aunagement  ot  its  tmlns." 

Vhe  osDoaded- taota  in  the  ease  at  bar  Justi- 


fy tiw  same  taiCerenee.  that  If  ttcn  vaa  a 
■tellure  to  ffiscover  plaiutura  dai^r  and  to 
atop  the  ear  In  tlase  -to  avert  injury,  anch 
failiHe  was  «wing  to  Ihe  iw^lessness  of  the 
•defoidanf  s  serwite  in  the  management  of 
the  car.  In  Ouenther  v.  St  Leoli^  L  M.  ft 
8.  By.  Co.,  86  Ma  286,  8  8.  W.  371;  Bowen 

The  O.,  a  ft  K.  a  -Ga,  85  Ha  208. 
8  &  W.  280;  Men  v.  Mlasanl  Pacific  By.  Go^ 
88  Ma6T2.  1  8.  W.382;Frick  v. The  St  Londs. 
K.  O.  ft  N.  By.  Oa.  IS  Mb.  080:  Bluedom 
The  Ma  Pac.  By.  Oo.,  lUffi  8Io.^  18  8.  W. 
1103, 82  4m.  St  R^  <616-4be  speed  and  tver- 
athm  of  trains  in  dttes  voce  held  to  be  qi- 
propriate  evidence  to  eatebUah  negligence  on 
the  part  of  defend anta. 

From  the  evidence  In  Ihe  cause  m  eon- 
elude  that  It  csimot  be  -said,  laa  -a  matter  of 
law,  that  plaintttTs  negUgenee  ^  smj)  was 
tbe  direct  cause  of  tim  injury,  aid  that  there 
Is  abundanf  evidence  from  vdilch  the  inf^ 
enee  may  be  1cv1ca1I7  drawn  ttat  the  injury 
was  due  to  tte  ezosaslve  speed  of  the  car.  It 
so,  'the  plalntur  Is  entitlsd  to  fscotot.  Path 
T.  Railway  Oa,  106  Mo.  fiS7. 16  fi.  W.  913. 13 
L.  B.  A.  74. 

Tbe  Judgment  Is  revsraed,  -and  tiie  mnse 
remanded. 

BARCLAY,  J.,  concurs. 

GOODE,  J.,  dissents,  and  thinks  the  opin- 
ion is  In  conflict  with  Butts  v.  8t  Louis,  I. 
M.  ft  S.  Ry.  Co.,  98  Mo.  272,  11  8.  W.  754; 
Watson  V.  Mound  City  Ry.  Co.,  133  Mo.  246. 
34  8.  W.  573;  Kelsay  v.  Mo.  Pac.  Ry.  Co., 
129  Mo.  862,  SO  8.  W.  399;  Moberly  v.  K. 
C.  St  J.  ft  C.  R  Ry.  Ca,  98  Mo.  183,  11 
S.  W.  569:  Jones  v.  Barnard,  63  Mo.  App. 
601;  Drake  v.  C.  &  A.  Ry.  Co.,  51  Mo.  App. 
562— and  asks  thattbe  cause  be  certified  to  the 
Supreme  Court  for  Its  dedalon,  which  Is  ac- 
cording done. 

OOODB.  X  (cUssentbig).  In  this  case  the 
plalntitr  had  lett  his  home  on  the  north  side 
of  Thmnas  stred:,  west  of  Jefferson  avoine. 
one  evening  In  September,  1900.  to  go  to  a 
grocery  store  on  or  near  the  southeast  corner 
€t  said  street  and  avenue.  He  walked  alcug 
the  north  dde  of  Thomas  street  nntU  he 
came  to  the  crossing  on  the  west  sMe  of 
Jefferson  avenue,  then  turned  south  over 
the  crosdng,  on  which  he  miked  until  a 
little  north  of  the  center  of  Thomas  atreet, 
when  be  left  It  and  walked  diagonally  south- 
eastwardly  to  the  eroali^  ovtx  Jefferson 
avenue  on  the  south  side  of  Thomas  street. 
As  he  drew,  near  the  latter  crosstog  he 
looked  north,  and  saw  a  atreet  car  approach- 
ing from  that  dbrectlon.  Ttda  car  poased 
as  he  stood  a  short  dWanee  away  on  tbe 
crossing  last  mmtloned.  As  soon  aa  it  had 
passed,  he  took  m  few  steps,  mhSth  carried 
him  Into  the  middle  Of  the  west  railway 
track  <m  Jefferson  aveuie^  -and  heasd  aome 
one  diont  "Get  out  of  thoer*  wlddi  atarfled 
hfan  80  that  he  made  a  leap,  and  was  Imme- 
dfately  struck  by  a'Secood  car  leomlng  ftom 
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the  mftli.  Plaintiff  admits  that  after  th« 
flmt  car  pasaed  be  at  once  walked  onto  the 
west  tiaek.  irltbont  looking  north  again  to 
aee  If  a -car  was  eomtng,  although  he  was 
CamUIar  irttb  the  loeallty,  the  mode  In  which 
the  stzeet  can  -were  run,  and  knew  that 
those  on  the  weat  track  came  the 
norttL  At  BO  time  did  he  atop  walking,  as 
the  flnt  car  paeeed  without  It  being  necee- 
aary  for  blm  to  wtc^  and  he  then  ocmtlnaed 
acroaa  the  atreet  nuUl  he  waa  stmck  bj  the 
aeotmd  oar. 

Flalntifl  told  the  etory  of  ^e  accident  on 
tria  examination  In  chief  as  ft^ws:  "Well, 
I  was  after  walking  mj  feet,  and  I  waa  In 
the  houae,  and  I  goes  to  take  hold  of  me  pipe. 
I  wanted  to  get  a  smoke,  and  I  bad  no  to* 
bacco,  and  I  mn  me  shoes  on  without  atock- 
ings,  and  I  started  to  go  and  get  me  some 
tobacco,  and  I  took  hold  of  a  lltde  pitcher 
that  waa  there  to  get  me  a  little  i^t^r  of 
beer,  so  at  ttio  aame  time  I  would  hsTe  a 
cold  drink.  I  started  out,  and  when  I  got 
down  to  the  oorner  I  striped  out  ofC  of  tfae 
sidewalk  on  the  otMslng.  Tbe  car  was  com- 
ing down.  I  see  tbe  car  coming  down  tnm 
the  alley  as  I  was  passing  aUwg.  I  walked 
across  tiie-street,  and  that  car  passed  me  by, 
andhewasrlnglngbls  bell  and  goiogasfastas 
he  could  go;  there  to  no  mistake  In  thaL 
Well,  I  was  within  three,  or  maybe  I  had 
three  steps  to  make  before  I  got  Into  the  track, 
and  88  soon  as  I  got  into  tbe  track,  the  fel- 
low biMered,  'Get  out  of  there!  Get  out  of 
ttaecel*  and  I  looked  and  I  Jumped,  and  that 
"wtM  the  last  of  me;  I  couldn't  tell  no-more. 
Q.  Whan  did  yon  see  tbe  oar?  Tou  said  yon 
saw  a  oar.  A.  I  -see  tbe  ear  that  passed  me; 
I  seed  this  car  ahead  of  It  Just  before  It 
struck  me  that  way  [stHklng  bis  hands  to- 
gether], and  ao  more.  Q.  Did  you  see  that 
car  before  it  atmck  you?  A.  No,  sir.  Well, 
I  seen  It  Jast  as  It  was  going  to  strike  me, 
whan  the  fellow -was  hollering  at  me,  *Qet 
out  of  tbere!  Get  oat  of'there!*  And  I  gare 
a  jump,  and  I  Jumped  high  enough  to  get  out 
of  his  way,  and  tliat  la  all  I  know  when  this 
happened.  Q.  When  you  came  to  the  comer, 
did  you  look  one  way  or  the  other  to  aee 
whether  tbe  car  was  coming  down?  A. 
When  I  come  to  tbe  comer  and  I  stepped  out 
in  the  street,  I  looked  op.  Q.  Which  way 
did  yon  look?  A.  I  looked  up  north,  and  1 
was  looking  south;  I  was  going  south  to  get 
across  the  track,  and  I  would  see  anything 
that  would  be  eeralng  to  me  there;  but  I 
looked  to  the  nortii,  that  way,  and  the  car 
was  coming  down  from,  well  from  tbe  alley, 
from' this  side  of  tbe  alley,  and  Just  as  I  went 
across,  about  four  or  Ave  feet  of  the  crossing, 
tbe  car  passed,  and  I  waa  alongside  of  tbe  car 
oat  In  the  street.  There  iras  room  enough  for 
me-to  keep  out-of  tbe  car's  way  as  It  waa 
paaslng,  and  aa  soon  as  X  turned  to  go  acroaa 
an  tiie  crossing  tbe  fellow  hollered,  'Get  out 
of  tbere!  Get  out  «f  therer  and  with  that  I 
jumped  off  'tba  itraak,  and  I  know  no  more 
after  that" 


On  cmsa^xandnatlott  be  teettted:  ''Q. 
Yon  kept  walking  down  towards  the  south 
crosswalk  of.Jefleraon  avenue?  A.  Yes,  sir. 
Q.  And  where- were  you  when -the  ear  passed 
you  by?  A.  I  was  about  in  bere  [indlcattng 
on  a  map].  Q.  Walking  south?  lA.  Yea,  air. 
Q.  To  let  the  car  pass  you  by?  A.  Yes.  air. 
Q.  You  did  not  have  to-atep  In  ordenr  to  let 
tbe  car  puss  yon  by?  A.  No,  lir;  I  didn't 
have  to  stop.  Q.  When  the  ear  passed  you 
and  left  the  crossing  clear,  bow  far  were  you 
away  from  the  n^r-raU  of  the  tm<^7  A.  I 
bad  two  or  three  steps  to  make  until  I  got 
Into  the  ooiddle  of  that  track  tbere;  Just  two 

<  or  three  -aleps.  Q.  About  six  or  eight  feet; 
•something  of  that  sort?  A.  No,  sir;  two 
steps '  fzom  me  would  amount  to  five  feet; 
that  Is  -what  I  calculate,' a  step  Is  two  feet 
and  a  half.  Q.  Two  would  be  Ore  fe^  and 
three  would  beseren  and  one-balf  feet;  so  you 
were  from  five  to  seven  and  one-balf  feet 
away?  A.  ¥es,  sir.  Q.  When. this  car  pass- 
ed yon  by?  A.  Yes,  air.  •  •  •  Q.  And 
as  soon  as  -Qila  car  passed  you  by,  you  started 
right  on  across  tbe  track?  A.  Yes,  ato.  Q. 
And  you  didn't- took  any  moreafter  you  look- 
ed In  here  for  a  car?  A.  No.  Q.  And  you 
didn't  listen  or  pay  any  particular  attrition 
any  more  after  this  car  had  passed  you  by? 
A.  No,  of  oourse  not  *  *  *  -Q.  And  you 
could  aee  up  and  down  the  street  a  good 
ways,  coiddnt  you?  A.  If  It  wasn't  dark  yon 
could  see  a  good  ways  up  there,  but  tiie 
trouble  was  you  couldn't  aee  where  tbere  was 
two  cars,  one  behind  another.  You  couldn't 
see  If  tbere  be  two,  following  one  behind  the 
other.  Yon  could  see  only  the  one  oar  com- 
ing, and  then  I  expected  no  other  one  behind 
It  Q.  In  other  words,  you  did  not  expect 
two  to  be  so  close  together,  and  therefwe  you 
didn't  look?  A.  Exactly.  Q.  You  couUl  aee 
a  block  away  at  that  time  of  nlgtat  on  that 
day,  couldn't  you?  A.  I  don't  know  as  I 
conld  see  a  block  away  at  that  time  of  night; 
I  am  not  sure.  *  *  *  Q.  Yon  could  see  a 
light  a  long  ways?  A.  Yes.  Q.  And  yon 
could  see  an  object  that  was  not  lighted  orer 
a  hundred  feet  away,  couldn't  yon,  <m  tiiat 
evening?  A.  Yes,  sir.  Q.  Now,  in  order  to 
look  south  to  see  whether  the  car  comes,  and 
to  look  north,  you  merely  had  to  turn  your 

I  bead  and  your  neck,  Just  a  glance?  A.  Yes. 

I  Q.  You  don't  have  to  turn  your  whole  body? 

I  A.  Yes,  sir.  Q.  And  you  can  look  In  both  dl- 
rectltms,  can't  you.  In  the  space  of  a  second? 
A.  Both  north  and  south.  I  could  look  both 
north  and  south,  and  I  looked  north  because 
my  back  was  turned  to  tbe  north,  and  as  1 
was  going  across  I  looked  north  and  I  saw 
the  car  coming.  Q.  You  looked  north  when 
the  first  passed,  and  beftne  you  reached  the 
crosswalk?  A.  Yes,  sir.  Q.  But  after  that 
car  passed  you,  you  did  not  look  north  any 
more;  that  Is  what  you  say?  A.  No,  air,  I 
did  not." 

Mary  Fost^,  one  of  plaintiff's  wltneases, 
testified:  "I  saw  tbe  M  man  go  aercns,  and 
I  happened  to  see  the  car  coming  vaiy  swift. 
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bnt  I  didn't  know  he  was  going  to  go  right 
m  front  of  It;  but  when  he  stepped  In  the 
track  I  hollered,  but  tt  didn't  seem  to  do  him 
any  good.  Q.  The  car  was  right  on  him  at 
that  time?  A.  Yes,  sir."  This  witness  also 
swore  that  In  the  Interval  between  the  i)aa- 
sage  of  the  two  cars  she  walked  from  No. 
2612  Thomas  street,  passed  2610,  2608,  2606, 
and  was  In  front  of  2604  at  the  time  of  the 
accident  The  cars  were  running  about  120 
feet  apart 

The  foregoing  evidence  shows  to  my  mind 
very  conclusively,  that  the  plalntUf  was  guilty 
of  su4!h  contributory  negligence  as  to  Justify 
the  circuit  court  In  giving  the  peremptory  In- 
struction to  the  Jury  to  return  a  verdict  for 
the  defendant  Granting  that  the  car  which 
struck  him  was  being  run  at  too  high  a  speed, 
his  admission  that  he  was  seven  or  more  feet 
from  the  west  track  when  the  first  car  pass- 
ed, and  that  he  continued  to  walk  ahead  on 
to  said  track  without  again  looking  north  to 
see  if  a  car  was  approaching,  althoi^h  he 
knew  cars  on  that  track  approached  from  the 
north,  makes  such  a  case  of  carelessness  on 
his  part  as  to  defeat  his  action.  After  de- 
duclug  from  all  the  evidence  the  inference 
most  favorable  for  the  plaintiff,  we  must 
still  have  a  case  where  the  negligence  of  the 
plaintiff  concurred  with  that  of  the  defend- 
ant as  the  proximate  cause  of  the  accident 
No  recovery  can  be  had  In  such  Instances. 
Craig  V.  Sedalia,  63  Mo.  417;  Dougherty  v. 
Railroad,  97  Mo.  647,  8  S.  W.  900,  11  S.  W. 
261. 

This  controversy  Is  undistingulsbable  In 
principle,  as  far  as  1  am  able  to  see,  from 
numerous  others  In  which  the  plaintiff  was 
nonsuited  because  his  injury  was  sustained 
while  be  was  attempting  to  cross  a  railway 
track  without  first  looking  or  listening  to  as- 
certain If  a  train  or  a  car  was  approaching. 
Watson  V.  Mound  City  Street  By.  Co.,  133 
Mo.  246,  34  S.  W.  573;  Boyd  v.  Wabash 
Ry.  Co.,  105  Mo.  371,  18  S.  W.  909;  Butts 
V.  St  Louis  &  Iron  Mt.  Ey.  Co.,  98  Mo. 
272,  11  S.  W.  754;  Maxey  v.  Railroad  Co., 
118  Mo.  1,  20  S.  W.  654;  Davles  v.  Railroad 
Co.,  159  Mo.  1,  59  S.  W.  982;  Henze  v.  Rail- 
road Co.,  71  Mo.  636;  Vogg  v.  Railway  Co., 
188  Mo.  172,  36  S.  W.  646;  Tanner  v.  Railroad 
Co.,  161  Mo.  497,  61  S.  W.  826;  Hook  v.  Mo. 
Pac.  Ry.  Co.  (Mo.  Sup.)  63  S.  W.  360;  Jones 
V,  Barnard,  63  Mo.  App.  501.  The  fact  that 
the  defendant  was  guilty  of  negligence  In 
running  its  car  at  an  unlawful  speed  will 
not  exonerate  the  plaintiff  from  the  conse- 
quences of  his  own  negligence  In  stepping  on 
the  track  without  taking  the  simple  precau- 
tion of  looking  for  danger  where  be  knew  It 
was  apt  to  be.  This  has  been  often  decided. 
Drake  v.  Railroad  Co.,  51  Mo.  App.  562; 
Henze  v.  Railroad,  supra.  Running  cars 
more  rapidly  than  an  ordinance  allows  Is 
surely  no  more  flagrant  a  dereliction  than 
the  failure  of  a  steam  railway  company  to 
give  the  croEsIng  signals;  and  it  is  uuques- 
tlooable  law  that  this  omission  on  the  part  of 


the  servants  of  a  railway  company,  who 

were  running  one  of  Its  trains,  does  not  ren- 
der It  liable  to  a  plaintiff  who  is  hurt  by 
going  on  the  track  without  looking  or  listen- 
lug  for  an  approacliing  train  which  be  could 
have  seen  or  heard  If  he  bad  looked  or  listen- 
ed.  The  plaintiff's  testimony  in  the  present 
case  discloses  tiiat  at  no  time  did  he  hesitate 
or  pause  In  his  course;  that  he  was  seven  or 
eight  feet  from  the  west  track  when  the  flrsl 
car  passed  him,  and  could  easily  have  turned 
bis  head  north  to  see  if  anotlier  car  was  ap- 
proaching; that  he  could  have  seen  the  car 
which  bit  him  If  he  Iiad  looked,  whether  it 
had  on  a  headlight  or  not  100  feet  away; 
that  he  did  not  take  this  easy  precaution,  but 
went  straight  onto  tlie  tradk,  and  was  Im- 
mediately struck  by  the  car.    I  fall  to  see 
why  such  negligence  was  not  the  proximate 
cause  of  plaintiff's  Injury— at  least,  as  proxi- 
mate as  the  lawless  speed  of  the  car.  Plain- 
tiff gives  three  reasons  why  he  did  not  look 
to  the  north  after  the  first  car  passed.  He 
says  he  was  looking  to  the  south  to  see  if  a 
car  was  coming  from  there;  that  he  looked 
ahead  because  that  was  the  way  he  was  go- 
ing; and  that  he  did  not  look  north  again 
because  he  was  not  expecting  another  car  to 
follow  so  soon  after  the  first  one.    But  there 
was  no  necessity  for  him  to  be  watching  to 
the  southward  until  after  he  had  seen  the 
other  direction  was  safe,  for  he  knew  the 
cars  on  the  west  track  would  approach  from 
the  north.   A  glance  each  way  would  have 
been  sufficient  It  was  his  plain  duty  to  look 
out  'for  danger  on  the  west  track  before  he 
eudeavored  to  cross  It.    Nor  was  it  enough 
that  be  had  looked  one  time  and  seen  the  first 
car.    The  duty  of  looking  continued  tmtll 
the  danger  was  over;  that  Is,  until  be  saw 
the  vray  was  clear  for  him  to  cross  the  near- 
est track.   Hayden  v.  Railroad,  124  Mo.  566. 
28  S.  W.  74;  Eelsay  v.  Railroad  Co.,  129  Mo. 
362.  30  S.  W.  339;  Moberly  v.  RaUroad  Oo.. 
98  Mo.  183,  11  8.  W.  569;  Drake  v.  Railroad 
Co.,  51  Mo.  App.  562;  Jones  Y.  Barnard,  63 
Moi  App.  501.   Instead  of  doing  so,  be  heed- 
lessly walked  right  in  front  of  the  car  which 
hurt  him.  In  each  of  the  cases  last  cited,  the 
plaintiff  bad  taken  care  to  look  and  Uaten 
before  going  on  the  track,  but  had  done  so 
only  one  time,  although  be  might  easily  have 
detected  the  danger  thereafter,  if  he  had  look 
cd  or  listened  again,  and  for  his  omission  to 
do  so  he  was  denied  a  recovery.  In. my  Judfr- 
ment,  the  facts  in  this  case  make  tiie  rule 
announced  in  Morgan  v.  Railroad  Co.,  ICS) 
Mo.  262,  60  S.  W.  195.  and  Hutchinson  t.  Rail- 
road Co..  161  Mo.  24G,  61  S.  W.  6S5,  84  Am. 
St.  Rep.  7101.  wholly  Inapplicable.  That  mle, 
commonly  known  as  the  "humane  doctrine." 
Is  that  when  a  plaintiff  is  Injured  by  the  neg- 
ligence of  both  himself  and  the  defendant, 
but  the  defendant,  before  the  injury,  discov- 
ered, or  by  the  exercise  of  ordinary  car«> 
might  have  discovered,  plaintiff's  peril,  and 
afterwards  neglected  to  use  the  means  at 
band  to  prevent  lojarlng  him,  plaintiff's 
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contributory  negligesce  will  not  wider  Bucb 
clrcunutanceB  defeat  his  c&ae.  This  plaintiff 
woa  In  no  danger  nntll  he  stepped  on  the 
track,  wben  be  was  Instantly  run  down  by 
the  car,  Tbe  motoneer  bad  no  ^ance  to 
save  blm  aftn  discovering  hbi  position  of 
peril,  which  ig  of  tbe  eBsence  of  the  hnniane, 
or  "last  chance"  rule.  Whatever  negligence 
defendant's  servants  were  guilty  of  in  run- 
ning tbe  car  too  rapidly,  was  prior  to  and 
slninltaneons  witb  plaintiffs  n^Ilgence  in 
stepping  on  tbe  track  without  looking  for  a 
car,  thus  presenting  ttie  common  case  of  con- 
curring negligence.  But  tbe  theory  of  the 
rule  to  question  Is  that  a  defendant's  negli- 
gence In  omitting  proper  measures  to  avoid 
injuring  a  party  after  be  Is  discovered  to  he 
In  danger  to  which  he  carelessly  e^osed 
lilmself ,  makes  the  defendant  liable  notwith- 
standing the  plalntUTs  negligence.  Certainly 
a  motoneer  or  engineer  cannot  be  required 
to  assnme  that  an  adult  person  approaching  a 
rsllway  track  is  going  to  walk  in  front  of 
an  engine  or  car,  Instead  of  pausing  until  It 
passes,  or  act  on  such  an  assumption.  The 
humane  rule  is  properly  Invoked  in  eases 
where  the  Injured  party  was  on  the  track 
and  exposed,  to  peril  In  view  of  the  persons 
operating  the  car  or  train,  if  they  were  vlg-: 
llant,  for  a  period  long  enough  for  them  to 
avoid  striking  him  by  proper  efforts.  Here 
tbe  plaintiff,  to  tbe  surprise  of  one  witness 
who  was  watching  blm,  stepped  In  front  of 
tbe  rapidly  approaching  car,  which  he  could 
readily  have  seen  by  turning  bis  head,  and 
was  Immediately  struck.  It  is  plain,  there- 
fore, that  his  own  reckless  act  was  tbe  cause 
of  his  Injury.  No  reasonable  Inference  can 
be  drawn  that  he  would  have  escaped  but 
for  a  subsequent  negligent  act  or  omteston  of 
the  defendant,  at  tbat  tbe  negligence  of  the 
latter  was  any  more  tbe  proximate  cause  of 
tbe  accident  than  was  his  own. 

For  the  foregoing  reasons  I  am  constrained 
to  dissent  from  tbe  decision  of  my  learned 
associates  In  this  cause,  and  to  favor  an 
affirmance  of  the  Judgment  of  the  circuit 
court.  I  deem  the  decision  of  the  majority 
of  this  court  in  conflict  with  the  following 
prevlons  decisions  of  the  Supreme  Court,  to 
wit:  Butts  V.  St.  Louis  &  Iron  Mt  Ry.  Co.. 
98  Mo.  272,  11  8.  W.  764;  Watson  v.  Mound 
City  Street  Ry.  Co.,  133  Mo.  246,  34  S.  W. 
573;  Kelsay  v.  Railroad  Co.,  129  Mo.  362. 
SO  S.  W.  838;  and  with  the  following  deci- 
sions of  the  Kansas  City  Court  of  Appeals: 
Jones  V.  Barnard,  63  Mo.  App.  601;  Drake 
V.  Railroad  Co.,  SI  Mo.  App.  662. 

LAKBB  V.  ROYAL  FRATERNAL  UNION. 
(Court  of  Appeals  at  St,  I^ools,  Uo.  May  27, 
1902.) 

ntATBRNAL   BBNBFIT  INSURANCB-CBRTIFI- 
CATB-CON8TRUCTION— BXTBNT 
or  UABIUTT. 

1.  A  frstemsl  beniAt  society  Isaoed  a  cwtifl- 
cate  tp  a  member,  which  provided  that,  on  re- 

f  1.  a^r  Insunnc*,  voL  1^  CnL  Dig.  i  IML 
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ceipt  of  aatlsfactor^  proofs  of  death,  9^.000 
should  be  paid  hia  wife;  that  the  beDeflts  accru- 
ing under  the  certificate  should  be  payable  on 
the  annuity  system— a  specific  sum  quarterly 
until  the  full  amount  should  be  paid.   In  the 
application  for  insurance  and  in  the  certificate 
tne  member  aereed  that  tbe  constitution  aud 
by-laws  shoold  be  a  part  of  the  certificate.  By- 
law 108  provided  for  moatbly  asseaBments,  and 
conferred  authority  to  levy  and  collect  such 
additional  ussessments  as  might  be  necessary 
to  provide  for  the  payment  of  accrued  benefits 
'  and  expenses.  By-law  1S&  required  the  supreme 
.  executive  committee  to  pass  on  and  examine  all 
I  clnims  for  benefits,  and  to  order  their  payment 
,  first  from  tbe  benefit  fund;   then  out  of  the 
reserve  fund,  If  necessary;  and  then  pro  rata 
'  in  case  of  the  inanfllcieocy  of  both  funds.  By- 
;  law  209  limited  the  liability  of  tbe  society  for 
I  a  death  benefit  to  "the  amount  of  one  assess- 
ment actually  realized  for  the  benefit  fuml  from 
:  the    membership    in    force  •   •   •   for  the 
I  month  in  which  the  death  occurs,"  and  not  ex- 
;  ceeding  the  amount  of  the  certificate.  Held, 
that  ttic  beneficiary  in  tbe  certificate  was  entl- 
.  tied  to  $2,000  on  the  death  of  the  member,  and 
not  merely  to  the  amount  realized  from  one  as- 
sessment, as  provided  In  by-law  209. 

Appeal  from  Circuit  Court,  Greene  County, 
James  T.  Neville,  Judge. 

Action  by  Medora  E.  G,  Laker  against  tbe 
Royal  Fraternal  Union.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Vaughau  ft  Ooltrane,  for  appellant.  Mil- 
lard R.  Powers  and  Carios  8.  Hardy,  for  re- 
spondent 

BLAND,  P.  J.  The  suit  Is  to  recover  the 
fourth  Installmeut  of  fl25,  claimed  to  be  due 
plaintiff  as  the  beneficiary  In  the  benefit  cer- 
tificate Issued  by  the  defendnut  to  Frederick 
W.  Laker.  The  a)Qtents  of  the  certificate, 
material  to  this  controversy,  are  as  follows: 

"Division  Two. 
*'Read  Yonr  Certldcate. 
"Benefit  Certificate. 
"Royal  Fraternal  Union  of  St  Louis,  Ho. 

"No.  3,712. 

"Assessment,  Age^  S3  yearSb 

"12,000. 

"Date,  April  1,  1S08. 
"Member,  Frederick  W.  Laker. 
"Address,  Springfield. 
"State,  Mo. 

"National  Council  No.  One. 

"When  writing  the  home  office  with  refer- 
ence to  this  certificate,  always  give  the  num- 
ber. In  case  of  death  or  disability  from  ac- 
cident or  sickness,  immediate  notice  must  be 
given  the  home  office. 

"Division  Two. 

"Number  3.712.  Age,  53  years. 

"The  Royal  Fratenud  Union  of  St  Louis, 
Mo.,  hereby  certifies  that  in  reliance  upon  tbe 
representations,  statements,  aud  agreements 
contained  In  tl^  application  of  Frederick  W. 
Laker,  of  Springfield,  Mo.,  a  member  of  Na- 
tional Council  No.  one,  of  St  Louis,  state  of 

Digitized  by  Google 


Ttt  SOUTHWBSVfilBN  BBPOBTBB, 


MlSBonrl,  by  occupstlou  a  locomotlre  englifeer, 
passenger  tralu,  be  Is  accepted  as  a  ben- 
efldary  member  of  this  order,  In  Class  D, 
under  tbe  conditkHw  berelnafter  specified, 
and  that  he  Is  eirtltled  tor  tbe  following  ben- 
cflts,  to  be  paid  from  tbe  ben^t  or  benefit 
reserve  fnnd^  as  ^Tlded  In  the  by-lBTre,  dsr^ 
log  the  time  this  oertlfleate  la  maintained  In 
coutlnuons  force  and  efTect,  viz.:   •   *  * 

"Fifth.  To  be  paid  to  Mrs.  Medoia  Su  a 
Laker  (bis  wife).  If  snrrlTlng,  otberwlse  to 
the  legal  r^iresentatiTes  of  the  membw,  at 
the  home  office  of  said  order,  In  the  dty  of 
St  Louis,  Missouri,  upon  the  receipt  of  satto* 
tatctoTj  proof  of  tbe  death  of  the  member, 
together  flith  the  sttrreHder  of  this  certtflcat^ 
two  tliouittnd  ($2.000.0D)  dollars. 

"AU  benefits  accruing  onder  this  c^tlfleate, 
except  monthlft  Blck,  tcad  accident  beoeflts, 
shall  be  payable  on  the  annuity  system,  as 
follows:  One  hundred  and  twenty-fire  dol- 
lars shall  be  paid  quarterly  until  the  full 
amount  of  the  benefit  shall  have  been  paid, 
provided  that,  should  the  deatii  of  tbe  mem- 
ber occur  after  five  years  froin  the  date 
hereof,  then  In  such  case  the  death  ben^t 
win  be  paid  In  one  sum. 

"Sixth.  A  written  notice  from  tbe  mem- 
ber or  his  reprenentatlre,  and  a  certificate 
from  the  attending  physlcAan,  stating  the 
time,  place,  and  manner  and  natuito  of  in- 
Jnry,  sickness,  or  death,  must  be  rectired 
at  tbe  home  office  of  the  order,  lu  St  Louis, 
Missouri,  within  ten  days  of  the  date  of  In- 
jury, commencement  of  sickness,  or  within 
sixty  days  after  the  death  of  tbe  member, 
as  conditions  precedent  to  recovery.  No  sick 
or  accident  benefits  will  be  paid  for  any  time 
lirlor  to  the  date  of  mailing  letter  and  said 
notice  or  atieudlng  pbyslctan's  certificate. 
Monthly,  sick,  and  acddeut  benefits  will  not 
be  paid  In  excess  of  twenty  weeks  dnrlng 
any  membership  year;  neither  will  both 
sick  and  accident  benefits  be  paid  for  the 
same  period,  oi-  to  tbe  member  on  more  than 
one  certificate  at  the  same  time.  All  bene- 
fits for  which  the  order  is  liable  shall  be 
payable  only  after  satisfactory,  direct  and 
affirmative  proofs  have  been  received  by  the 
order  at  Its  office  in  St.  Louis,  Missouri. 

*'8eventii.  This  certificate  shall  not  take 
effect  until  after  payment  In  cash  of  tbe  cer- 
tificate fee  and  one  assessment  and  deliv- 
ery hereof  to  the  member  while  he  Is  alive 
and  in  good  health,  and  shall  continue  In 
force  only  so  long  as  all  assessments  are  ful- 
ly paid.  It  is  Issued  In  consldfratlon  of  tbe 
imyment  of  the  certificate  fee,  and  the  fur- 
ther payment  of  one  assessment  of  four  and 
thlrty-bundredths  dollars,  xmyable  In  advance, 
without  notice,  on  or  before  the  last  week 
day  of  each  month,  at  tbe  home  office  of  the 
order,  in  St.  Louis,  Mlssom'I,  or  to  the  au- 
thorlze'd  local  treasurer  or  collpctor— tbe  first 
assessment  to  apply  In  payment  for  the  month 
lu  which  this  certificate  Is  Isaued— and  Is  sntb- 
Jcct  to  the  agreementa  and  statpmeuts  con- 
tained in  the  member's  application,  all  of 


which  we  agree  to  be  wamiHtles;  and  tbfr 
conditions  and  statemmts  on  tin  bftA  here- 
of, and  the  constitution  and  by-laws  of  the 
cvd»,  nvw  lu  fwce  ot  hereafter  esMcted,  al! 
ot  which  are  made  a  part  of  tIAi  certHk^e. 

"In  testimoBv  w|iereof,  the  Royal  Fra- 
ternal UnloB  Baa*  caused  1Mb  eertifleate  to  be 
dgned  by  Its  supreme  pcesldest  snpreme  sec- 
retary, and  certificate  wrltw,  and  has  tut^ 
VBto  attached  Its  seal,  at  tAe  city  of  St  Louis, 
state  of  MlsBOurl,  this  Brat  day  of  April,  at 
12  o'cioA  neon,  A.  D.  eighteen  htutdred  and 
ninety-elgbt.  A.  Price.  Certificate  Writer. 
Jobn  y.  Dalby.  Supreme  Preridrat  F.  H. 
Plekerell,  Supreme  SeetVtary." 

"(3)  Privileges  and  RequirMnents.  While 
It  la  the  custom  and  privilege  of  tbe  order  to 
pay  Just  claims  Immediately  on  preaentatiou 
of  acceptable  and  proper  proofs  of  the  disabil- 
ity or  death  of  a  member,  yet  tbe  order  re- 
serves tbe  right  if  it  so  desires^  to  lake  sucb 
a  reasonable  time  as  is  necessary  to  properly 
investigate  the  merits  of  a  claim.  It  Is 
agreed  that  no  claim  shall  be  valid  against  the 
order  unless  final  proofs  thereof  are  received 
at  tbe  home  office  of  tbe  order,  In  9t  Louis. 
Missouri,  within  six  months  from  the  date  of 
the  death  of  said  member,  or  within  one 
month  from  the  date  tbe  disability  ceases  for 
which  Indemnity  is  claimed,  and  that  three 
months  shall  be  allowed,  after  tbe  receipt  of 
said  proofs,  for  tbe  InvMtlgation  of  said 
claim  by  tbe  order,  if  it  so  desires,  during 
which  period  no  proceedings  shall  be  com- 
menced thereon  against  said  order;  and  it 
la  agreed  that  all  claims  against  the  order 
ni>on  this  c»tiflcate  abail  be  deemed  to  be 
waived,  and  shall  be  Invalid  for  any  purpose, 
unless  the  matter  shall  be  submitted  to  ar- 
bitration in  the  manner  prescribed  in  the  by- 
laws of  this  order  within  six  months  after 
receipt  of  final  proof  of  the  claim.  Xo  suit 
at  law  on  this  certificate  shall  be  begun  or 
maintained  unless  Instituted  within  sixty 
days  n^  succeeding  the  adjournment  of  tbe 
supreme  council  next  following  tbe  decision 
of  the  arbitration  committee.  All  claims  for 
benefits  on  this  certiQcate  shall  require  af- 
fidavits of  tbe  claimant  attending  physician, 
undertaker,  and  such  others  as  are  clearly 
necessary  to  establisb  tbe  claim,  and  such 
affidavits  shall  be  on  the  forms  of  blanks  fur- 
nished by  the  order,  and  all  questions  there- 
on are  required  to  be  fully  anawered." 

Defendant  pleaded  two  special  defenses: 
First,  that  the  plaintilTa  claim  bad  not  been 
submltied  to  arbitrators  as  provided  for  by 
tbe  certificate,  constitution,  and  by-laws  of 
tbe  defendant  order;  second,  by-law  No.  200. 
which  rends  as  fbllowa.  to  wit:  "Sec.  209. 
The  liability  of  this  order  as  to  the  amount 
of  death  benefit  due  in  any  division  shall  not 
cxcood  tbe  amount  of  one  assessment  actual 
ly  realized  for  tbe  benefit  fund  on  tbe  mem- 
bersblp  In  force  in  such  division  for  the 
month  In  wblch  the  death  occurs,  and  not 
to  exceed  the  amount  named  in  the  benefit 
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certHleate  -as  befng  due,  or  proper  dalm 
tbenmnder,  and  Is  to  be  paid  under  tb»  ooo- 
ditloiis  qiecifled  Id  the  benefit  c^tlflcate"-- 
wtalcb  the  answer  alleges  was  In  force  when 
tUe  beneat  certlQcate  wns  Issued  to  F.  W. 
Laker,  and  that  It  entered  Into  and  formed  a 
part  of  tfae  contract  of  Insurance;  that  on 
March  23,  1888,  said  by-law  was  dnly  amend- 
ed by  the  suprenw  trustees  ot  the.  order, 
and,  as  amended,  reads  as  follows:  "Sec. 
200  <ainended).  The  liability  of  this  order 
as  realised  fw  the  benefit  fund  from  the 
membership  in  such  divisltKi  for  the  month 
In  which  the  death  occurs,  and  not  to  ex- 
ceed, the  amoont  named  In  the  benefit  cer- 
tificate, and  snch  snm  shall  be  the  full 
amount  of  the  liability  of  this  order,  and  It 
Is  to  be  paid  under  the  conditions  specified 
In  the  benefit  certificate  and  these  by-laws"— 
and  'that  said  Frederick  W.  Laker,  for  him- 
self and  on  b^alf  of  his  beneficiary,  ai^ 
sented  and  agreed  to  its  terms  and  condi- 
tions; that  the  amount  of  one  assessment  ac* 
tnally  realized  for  the  benefit  fund  from  all 
the  membership  In  force  ih  division  two  for 
the  month  in  which  said  Frederick  W.  Laker 
died,  to  wit,  September  20,  1S90,  amounted 
to  f429.74:  that  defendant  has  paid  to  plaln- 
ttfF  1375;  and  tfiat  plaintiff  ought  not  to  have 
or  recover  more  than  the  difference  between 
fMld  $425.74  and  «87S.  namely,  $90.74** 
There  waa  a  replication  -  denyiiv  th«  ncnr 
matter. 

Plaintiff  testified  that  she  was  the  wife  of 
Frederick  W.  Laker,  and  the  beneflclary  In 
the  InsoraDce  certificate;  that  her  husband 
died  on  September  20,  1889.  It  was  admitted 
that  the  proofs  of  death  regnlred  by  the  poli- 
cy were,  made  in  due  and  proper  form,  and 
that  Frederick  W.  Laker  paid  all  dues  and 
assessntents  up  to  the  date  of  his  death.  It 
wits  shown  by  the  testimony  of  pIaintlff*B 
attorney,  and  by  the  letters  of  defendant's 
secretary,  addressed  to  plaintiff  and  to  her 
attorney,  that  the  defendant  in  October,  1880, 
acknowledged  a  liability  on  the  certificate 
of  insurance,  but  claimed  that  the  extent  of 
Its  liability  was  to  pay  $425.74.  This  was 
the  amount  of  the  assessment  for  the  Aeatb 
benefit  fond  for  the  month  of  September, 
1889,  and  derived  from  the  membenditp  of 
diTlslon  No.  2  of  the  order,  of  which  dlTlsKm 
F.  W.  Laker  wns  a  member  at  the  time  ot 
the  issuance  of  this  certificate  and  at  tbe  date 
of  his  death. 

Defendant  read  In  eyldence  the  arttoles 
of  Incorporation  of  the  order,  which  are  as 
follows: 

"Know  all  men  by  these  presents:  That 
we,  whose  names  are  hereunto  subscribed, 
desiring  to  form  a  corporation  under  the  laws 
of  the  state  of  Missonri,  and  more  particular- 
ly under  the  provisions  of  the  Bevlsed  Stat- 
ntes  of  the  State  of  Missouri,  A.  D.  1889. 
chapter  forty-two,  article  ten,  do  hereby 
adopt  the  following  articles  of  agreement  as 
organic  regulatlMi  for  ourselTcs,  onr  aaw>- 
dntes  and  Boccesaors:  •  •  « 


**Thlid.  The  purpose  and  scope  oC'tto  8»' 
dety  HmSl  be  as  follows:  The  assodatlMi  to- 
gether, in  supreme  and  svbonUaata  eoundla; 
ot  all  8ultat>l*  •persona  of  gooA  moral  cfaarac^ 
ter  with  a  view  to  mntaal  Impnyrement  In 
edncatlon,  moral  vlrtne  and  ethical  derelop- 
m«it;  to  afford  the  mcKobers  congenial  sO' 
ciety  and  social  intercourse;  to  cultivate  right 
living  and  good  dtlzaishlp;  to  Incalcate  diar- 
Ity,  benevolence  and  promote  fraternity  and 
mutnaf  coK)peratiou  and  assiatanee;  to  pro- 
vide for  the  relief  and  aid  ot  mmben  and 
their  famlllea,  wMowb*  <Hpliami  or  other 
kindred  depoidenta  of  deceased  memkeEB,and 
by  assisting  soefa  as  may  be  side  or  disabled 
from  the  proceeds  o<  assesameBt  npm  tlia 
members  of  the  society,  and  to  that  end  to 
Issue  to  the  membeas  beneficial  certlfieatea 
payable  at  snlt^  times  and  In  sndi  mannra 
aa  shall  be  provided  In  said  bcnaflaial  certtfi>- 
cates,  and  do  such  other  tbiaes  aa  aliall  be 
provided  by  tiw  laws  of  ttda  atata 

"Fourth.  The  business  of  the  sodaty-  shaH 
be  managed  and  conducted  by  a  boaad  of 
three  trustees,  who  shall  be  known  aa-  the 
npreme  tmstaes^  who  shall  oiant  a«d.  adoirt 
a  cMistitntioa  and  by-law%  and  prescribe  tbe 
ttane  and  manner  of  moettng^.and  of  electing 
cOcera.  Tba  anprone  trustees  aball  also 
adopt  a  ritual  of  eeramanle^  preacrlhing  the 
form  ot  the  failtlatlon  of  Its  memben,  the 
opening  and  dosing  meetings  of  the  snpreme 
and  suboidinate  councUs;  tha  inatallatlon  of 
officers,  and  the  burial  sarvlce  of  Its  deceased 
members. 

"Fifth.  The  first  board  of  siqnwe  tmstwes 
shall  consist  of  John  H.  Alloa,  J.  F.  D.  Oef- 
ger,  and  W.  B.  Addlngton,  who  shall  hold 
office  for  two  years,  and  until  th^  successars 
are  duly  elected  and  Installed.   •   •  • 

"Seventh.  The  members  of  the  society,  at 
any  regular  meeting  of  the  supreme  council, 
may  ammd  or  r^ieal  any  by-law  enacted  by 
the  board  of  supreme- trustees,  or  may  enact 
new  by-laws" 

—And  proved  by  the  secretary-  of  the  defend- 
ant the  authenticity  of  certain  by-laws  (among 
them.  No.  200,  and  No.  209  as  amended),  both 
of  which  are  set  out  In  the  answer. 

Plalntifl  made  various  objections  to  the  in- 
troduction of  the  constitution  and  by-laws  as 
evidence,  and  they  w«v  excluded  by  the 
court  for  the  following  reasons  announced 
by  the  court  frun  the  bench:  "The  Court: 
This  minute  book,  I  think,  is  perfectly  com- 
petent, if  the  matters  contained  In  it  are  a 
defense,  or  tend  to  make  a  defense.  I  hold 
that  this  Is  just  a  plain  contract  of  insnmnee 
—so  much  money  pa^ble  monthly,  and  so 
much  to  be  paid  upon  death— and  that  these 
trustees  have  no  power  to  make  a  by-law 
there  of  this  kind  [the  one  objected  to],  and 
that  it  does  not  affect  this  contract  made  with 
Fred^ck  W.  Laker.  They  do  not  say  they 
win  pay  him  an  amount  not  exceeding  $2,000. 
but  say  they  will  pay  his  wife  $2,000  at  his 
death;  and,  while  a  member  of  a  corporation 
Is  In  some  sense  a  part  and  parcel  of  the 
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corporation,  still,  nnder  this  appUcattoD  and 
this  certificate.  I  hold  that  be  Is  dealing  with 
them  as  a  separate  entity,  within  the  plain 
wording  of  the  application  and  certificate. 
Tbe  objections  are  sustained." 

Defendant  then  read  In  evidence  the  fal- 
lowing application  by  Laker  for  Insurance, 
to  wit: 

"Application  for  Membership  and  Benefi- 
ciary Certificate  In  tbe  Boyal  Fraternal  Un- 
ion of  St  Louis,  Mo.  I,  Frederick  W.  Laker, 
baring  carefully  examined  the  principles,  con- 
stitution, and  by-laws  and  benefit  certificate 
of  tbe  Royal  Fraternal  Union  of  St  Louis. 
Mo.,  and  this  application  blank,  hereby  make 
application  for  membership  in  Council  No.  1. 
located  at  St  Louis.  Mo.,  and  for  a  benefi- 
ciary certificate  division  No.  2,  for  $2,000, 
and  agree  to  pay  tbe  certificate  fee  and  one 
advance  asaessment,"  etc.  "I  understand 
that  the  amount  of  each  withdrawing  mem- 
ber's share  of  tbe  reserve  fund  Is  not  fixed, 
but  estimated.  •  •  •  (14)  Beneficiary, 
Medora  El  C  Lak»;  relationship,  wife;  res- 
idence, Springfield.  Mo.  *  *  *  (18)  Do 
you  agree,  where  any  doubt  exists  as  to  the 
validity  of  your  claim,  to  tbe  reference  of  the 
matter  to  a  committee  of  three  qualified 
physicians,  to  be  composed  of  your  attending 
physician,  a  second  chosen  by  tbe  order,  and 
the  third  to  be  chosen  by  these  two,  and  tMt 
tbe  decision  of  this  committee  shall  In  all 
cases  be  final,  and  that  yon  will  not  appeal 
from  it,  except  as  provided  In  tbe  by-laws  of 
tbe  OTder?  Yes.  (19)  It  Is  hereby  agreed 
that  all  the  answers  and  statements  In  this 
ai^llcation,  whether  written  by  tbe  applicant 
or  not,  are  warranted  to  be  full,  complete, 
and  true,  and  this  agreement,  and  tbe  consti- 
tution and  by-laws  of  the  order,  with  all  tbe 
amendments  heretofore  or  hereafter  made, 
together  wltb  all  stetonuits  In  tbls  applica- 
tion, are  hereby  made  part  of  any  ben^t 
certificate  that  may  be  issued  hereon;  that 
If  any  of  the  answers  and  statements  made 
are  not  full,  comirtete,  and  true,  or  If  any 
condition  or  agreement  shall  not  be  fulfilled 
as  required  or  agreed,  then  tbe  certificate  Is- 
sued thereon  shall  be  null  and  void,  and  all 
money  paid  thereon  diall  be  forfeited  to  said 
order,"  etc.  **Thls  application  forwarded  by 
A.  T.  Sims,  who  acted  as  my  agent  Freder* 
Ick  W.  Laker.'* 

Defendant  <rflered  tbe  printed  constitution 
and  by-laws  of  the  order  as  a  whole,  having 
first  shown  that  th^  bad  been  duly  adopted. 
Tbe  court  excluded  tbem  on  the  ground  that 
they  were  Irrelevant  Tbe  excluded  evidence 
shoire  that  defendant  wai  incorporated  by 
an  order  of  tbe  St  Louis  circuit  court  on 
February  23.  1897.  The  articles  of  Incorpo- 
ration show  that  tba  order  was  on^nlced 
for  tbe  purpose  of  tbe  mutual  Improv^nent 
of  its  members,  and  mutual  co-operation  and 
assistance,  with  the  authority  to  issue  "ben- 
efit certificates  payable  at  such  times  and  In 
micb  manner  as  shall  be  provided  In  said 
"^dary  certificates."  The  business  of  the 


order  Is  managed  by  a  board  of  trustees,  to 
whom  power  Is  given  to  enact  and  adopt  a 
cooBtltutlon  and  by-laws,  and  to  adopt  a  rit- 
ual of  ceremonies  for  tbe  Initiation  of  mem- 
bers, etc.;  to  repeal  by-laws  and  make  new 
ones.  Local  councils  corresponding  to  the 
lodge  system  are  provided  for.  which  are  re- 
quired to  hold  regular  meetings  on  the  day 
and  hour  fixed  by  the  by-laws.  None  but 
members  of  the  order  can  bold  a  beneficiary 
certificate.  Social  members  are  not  required 
to  contribute  to  tbe  ben^t  fund  of  the  or- 
der, and  they  have  no  voice  In  tbe  manage- 
mait  of  tbe  same.  Tbe  supreme  governing 
l>ody  of  the  order  is  tlie  snprane  council, 
which  has  power  to  approve,  reject  ^  amend 
by-laws,  and  to  make  new  onea  On  Novem- 
ber 23. 1897*  the  order  adopted  a  new  consti- 
tution and  a  complete  set  of  by-laws,  with 
OiB  evident  purpose  of  availing  Itself  of  the 
benefits  of  the  act  entitled  **Fratemal  Boiefl- 
clary  Associations,"  approved  March  16.  1887 
(Acts  1897.  p.  132).  The  beneficiary  members 
of  the  order  are  divided  Into  claraes,  presum- 
ably on  account  of  tbe  difference  in  age  and 
In  the  degree  of  hazard  incident  to  the  dif- 
ferent occupations  of  tbe  memtiera. 

It  Is  evident  from  the  forgoing  that  the 
defendant  is  a  fraternal  benefit  society,  and 
the  circuit  court  erred  In  holding  the  certifi- 
cate of  insurance  to  be  an  old-line  insurance 
policy,  and  should  have  admitted  the  con- 
stitution and  by-laws  of  the  order  In  evi- 
dence. Defendant  showed  the  September. 
1899,  dues  from  tbe  members  of  division  No. 
2  (the  class  In  which  Laker  was  insured)  to 
be  H25.74.  and  that  of  this  total  araonnt  it 
had  paid  to  plaintiff  $375.  The  court  per- 
emptorily instructed  the  Jury  to  find  for 
plaintiff,  and  to  assess  her  damages  at  $1^ 
If  the  constitution  and  by-laws  had  been 
admitted  in  evidence,  would  It  have  been 
error  for  the  court  to  have  peremptorily  In- 
structed the  jury  to  find  for  tbe  plaintiff,  to 
the  principal  question  in  tbe  case.  If  de- 
fendant's liability  is  to  be  measured  by  by- 
law No.  209.  the  Instruction  was  clearly  er^ 
roneous.  If,  on  the  other  band.  Its  liability 
is  fixed  by  the  terms  of  the  certificate  of  In- 
surance, Independent  of  the  by-law.  the  in- 
struction was  correct  If  tbe  certificate 
stood  alon^  there  could  be  no  question  bat 
Uiat  the  defendant  would  be  liable  fm  the 
full  amount  of  the  insurance;  but  In  the 
application  for  insurance,  as  weU  as  in  the 
oertlfieate  itself.  Laker  agreed  that  tbe  cou- 
Btltntlon  and  by-laws  of  the  order,  with  all 
amendments  theretofore  or  thereafter  made, 
should  be  made  a  part  of  the  benefit  certifi- 
cate. The  constitution  and  by-lawa  of  the 
order,  by  tbls  agre^eut  were  made  a  part 
of  the  certificate,  and  must  be  read  Into  It 
to  make  up  the  complete  contract  of  insuis 
ance.  Aloe  v.  Mutual  Reserve  Life  Ass'n. 
147  Ma,  loc.  dt.  674.  49  S.  W.  668;  Houck 
V.  Frisbee,  66  Ma  App.,  loc.  dt  19;  Nib- 
lack  on  Benefit  Sodetles,  I  186.  Ordinarily, 
when  the  terms  of  a  benefit  certificate  and 
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the  by-IawB  of  tbe  order  conflict,  the  order 
will  be  deemed  to  have  waived  the  by-law, 
and  tbe  certtflcate  will  control.  Nlblack  on 
Benefit  Societies,  S  147;  Davidson  v.  Old 
People's  Mutual  Benefit  Society  (Minn.)  39  N. 
W.  803,  1  L.  B.  A.  482;  Fallry  v.  Fee,  83 
Md.  83,  84  AU.  839,  32  L.  R  A.  311,  56  Am. 
St.  Rop.  326;  Morrison  v.  Wisconsin  O.  P. 
Mut.  L.  Ins.  Co.,  59  Wis.  162.  18  N.  W.  13; 
McCoy  v.  Nortbwesteni  Mutual  Relief  Ass'u, 
92  Wis.  577,  66  N.  W.  697,  47  L.  R.  A.  681. 
But  when  the  laws  of  tbe  order  are  referred 
to  by  apt  words  in  tbe  certificate,  and  made 
a  part  of  tbe  policy  of  insurance,  tbe  certifi- 
cate and  laws  together  make  out  the  con- 
tract, and  the  whole  are  to  be  construed  to- 
gether, In  an  endeavor  to  ascertain  the  inten- 
tion of  the  parties.  Bacon  on  Benefit  So- 
cieties &  Life  Insurance,  §  184.  Tbe  certifi- 
cate contains  an  unconditional  promise  to  pay 
the  beneficiary  tbe  sum  of  $2,000  on  the  death 
of  tbe  member,  in  Installments  of  fl25  per 
quarter,  provided  tbe  member  should  die  with- 
in five  years  of  tbe  date  of  the  certificate. 
The  charter  of  tbe  order  (section  4)  provides 
for  the  Isstiance  of  benefit  certificates  to  Its 
members,  "payable  at  such  time  and  in  such 
manner  as  shall  be  provided  in  said  benefit 
certificate."  -On  November  13,  1807,  by-law 
IC^  was  enacted.  This  provides  for  the  pay- 
ment of  monthly  assessments,  and  confera 
Butboiity  to  levy  and  collect  such  additional 
assessments  as  may  be  necessary  to  provide 
for  the  payment  of  accrued  benefits  and  ex- 
penses. At  the  same  time,  section  1S3  of  the 
by-laws  was  enacted,  which  requires  the  su- 
preme executive  committee  to  pass  on  and 
examine  all  applications  or  claims  for  bene- 
fits, and  to  order  their  payment,  first  from 
tbe  benefit  fund,  and,  if  that  Is  not  soffl- 
clent,  then  out  of  tbe  benefit  reserve  fund, 
and  provides  that.  If  both  funds  are  Inaufll- 
dent  to  pay  all  claims,  they  should  then  be 
paid  pro  rata.  On  March  15,  1898,  section 
209  of  the  by-laws  was  amended  to  read  as 
follows:  "The  liability  of  this  order  as  to 
tbe  amount  of  death  benefit  due  on  any  ben- 
efit certificate  in  any  division  shall  not  ex- 
ceed the  amount  of  one  assessment  actually 
realized  for  tbe  benefit  fund  from  the  mem- 
t>ershtp  in  force  In  such  division  for  tbe 
month  in  which  the  death  occurs,  and  not  to 
exceed  the  amount  named  in  the  benefit  cer- 
tificate, and  such  sum  shall  be  tbe  full 
amount  of  tbe  liability  of  this  order,  and  is 
to  be  paid  under  the  conditions  specified  In 
tbe  benefit  certificate  and  these  by-laws." 
These  by-laws  were  all  In  force  at  tbe  date 
tbe  policy  was  signed  and  issued  (April  20, 
1898),  and  must  be  read  Into  the  policy  of 
insurance.  Under  the  enumeration  of  ben- 
efits secured  by  tbe  policy,  the  fifth  clause 
provides,  in  substance,  that  on  the  death  of 
Laker  in  good  standing,  and  proofs  of  his 
death,  there  shall  be  paid  to  bis  wife,  Me- 
dora,  $2,000.  The  provisions  of  the  certifi- 
cate, Independent  of  tbe  by-law,  plainly  and 
aneqnlTOcally  provide  f<nr  the  payment  of 


$2,000  to  his  wife  on  the  death  of  Laker. 
By-law  108  confers  the  power  of  the  govern- 
ing body  of  the  order  to  levy  and  collect  ad- 
ditional assessments  whenever  It  shall  be* 
come  necessary  to  provide  for  accrued  ben- 
efits and  expenses.    If  there  were  no  other 
provisions  found  In  the  by-laws  in  respect  to 
the  payment  of  death  benefits,  we  would  not 
I  hesitate  to  say  that  defendant  is  liable  for 
!  the  full  amount  of  the  insurance  ($2,000). 
I  By-law  183  seems  to  have  intended  that  ad- 
i  dltional  assessments  should  not  be  resorted 
to  for  making  up  deficiencies  to  pay  accrued 
benefits.   Yet  it  does  not  take  away  tbe  au- 
thority to  levy  and  collect  them,  nor  does  it 
appear  from  the  evidence  that  tbe  benefit 
j  fund  and  tbe  reserve  fund  were  not  sufficient 
I  to  meet  this  loss  in  full.    Tbe  defendant  of- 
!  fered  these  by-laws  In  evidence,  but  did  not 
I  offer  to  show  that  it  bad  complied  with  either 
.  of  them,  nor  that  it  did  not  have  in  these 
!  funds  ample  means  to  pay  the  policy  in  full; 
i  and  it  Is  fair  to  presume  that  it  did  have 
the  money  in  one  or  both  of  these  funds, 
,  and  could  have  paid  the  benefit  In  full.  By- 
;  law  209  is  clearly  in  conflict  with  by-laws 
\  108  and  183,  and  Is  in  conflict  with  tbe  terms 
of  the  policy  itself.    By-laws  which  qualify 
the  terms  of  the  certificate  of  Insurance  iu 
an  ambiguous  manner  are  to  be  construed 
most  favorably  to  the  insured,  under  the  gen- 
eral rule  that,  when  the  language  of  the 
promlssor  may  be  understood  In  more  senses 
than  one,  it  should  be  construed  in  tbe  sense 
In  which  he  had  Just  reason  to  believe  the 
promisee  understood  IL   Potter  v.  Ins.  Co., 
5  Hill,  149.   By  reading  tbe  certificate.  Laker 
would  naturally  conclude  that  his  life  was 
Insured  in  the  sum  of  $2,<MX)  for  tbe  benefit 
of  his  wife,  and  we  are  to  give  It  that  con- 
struction, if,  from  tbe  language  of  the  cer- 
tificate and  by-laws,  it  is  left  in  doubt 
whether  or  not  such  was  the  contract.  Yea- 
ton  V.  Fry,  6  Cranch,  341,  3  L.  Ed.  117;  Met- 
ropolitan Life  Ins.  Co.  v.  Drach,  101  Pa.  278; 
N'iagra  Fire  Ins.  Co.  t.  Bcammon,  100  HI. 
644. 

It  is  left  in  doubt  whether  tbe  contract  of 
insurance  is  for  tbe  payment  of  $2,000,  as  a 
stipulated  sum,  to  the  beneficiary  on  the 
death  of  tbe  insured,  to  be  drawn  from  the 
benefit  and  benefit  reserve  funds,  and,  if 
these  proved  inadequate,  then  the  balance  to 
be  raised  by  additional  assessments,  as  au- 
thorized by  section  108  of  the  by-laws,  or 
whether  a  pro  rata  distribution  of  the  ben- 
efits and  benefit  reserve  fund,  as  provided  by 
section  183  of  tbe  by-laws,  furnishes  tbe 
measure  of  tbe  Insurer's  liability,  or  whether 
or  not  that  liability  can  be  discharged  by  the 
payment  of  tbe  amount  realized  from  one 
assessment  for  the  month  in  which  the  mem- 
ber died,  on  the  members  of  the  division  to 
which  he  belonged,  as  provided  by  section 
209  of  the  by-laws.  In  this  uncertain  and 
ambiguous  condition  of  the  contract  as  to 
the  amount  due  on  the  certificate,  we  must 
give  to  It  that  constructton  which  la  mosf 
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favorable  to  Ite  plaintiff,  and  bold  that  die 
la  entitled  to  the  Coll  amount  of  the  insmv 
ance.  Tin  trial  court  so  adjodged,  and  we 
afirm  the  Jndsment. 

BABCLAT  And  GOODS,  JJu,  concnz: 


STATE  «x  nL  BABFIELD  T.  MAIDBN, 
Judge. 

(SupreiBe  Court  of  Tenneaaee.    June  1,  1908.) 
BILL  OF  BXCEPnOMS-CKRTTFICATION-RE- 
FUUL— lUNZMJiaS. 
l.liandaiDiii  will  sot  bp  sranted  to  compel 
a  trial  judge  to  certify  and  sign  a  bill  of  ex- 
ceptions tendered  In  a  case  tried  by  him,  where 
be  states  under  oath  hi  his  answer  that  the  Mil 
of  exceptions  tendered  is  not  a  troe  record  of 
the  canse.  and  that  he  had  already  signed  a  bill 
of  exceptions  which  he  avers  contains  a  tall  and 
correct  report  of  all  the  proceedings  Incident  to 
the  trial. 

Mandamns  by  the  state,  on  relation  of  W. 
A.  Barfleld,  against  B.  B.  Maiden,  drcult 
jDdge,  to  compel  the  latter  to  certify  and 
sign  8  bill  of  exeeptlona.  Writ  denied,  and 
petition  dismissed. 

Kirkpatrick  &  Tanaa*,  T.  J.  Smith,  and 
W.  W.  Craig,  for  ralator.  Ohariea  T.  Oates, 
Jr.,  Atty.  Gen.,  for  rettKmdent. 

BBABD.  C.  J.  The  relator  In  this  case 
was  tried  at  the  October  term,  1902,  of  the 
cfrcnlt  Gonrt  of  Landerdale  county,  and  found 
guilty  of  murder.  In  the  second  degree,  of 
one  Hammond,  and  his  pnnlshment  was  fix- 
ed at  20  years*  confinement  in  the  state 
poitentlary.  A  motion  for  a  new  trial  be- 
ing oreiraled,  an  appeal  was  prayed  and 
granted  to  this  court 

The  relator  filed  hia  present  petition  ai^ng 
this  court  to  grant  Um  its  writ  of  manda- 
mus requiring  the  Honorable  B.  B.  Maiden, 
the  judge  who  presided  at  the  trial  of  the 
cane,  to  authenticate  a  draft  for  a  Ull  of 
exceptions  which  accompanies  the  petition 
as  an  exhibit,  and  which  it  Is  alleged  Is  sub- 
stantially eorrect,  in  the  room  and  stead  of  a 
bil]  of  exceptions  already  signed  by  him,  and 
Sted  with  the  tierk  as  a  part  of  the  record 
in  ttie  eauae,  which  latter  blU,  It  Is  averred 
ttj  relator,  "does  not  cmrectly  state  the  pro- 
ceedings In  the  said  cause,  and  Is  not  the 
bill  of  exceptions  upon  which  the  relator 
should  have  to  rely  upon  the  trial  of  the  case 
in  the  Supreme  Court."  Accompanying  the 
petition  are  the  affldavlts  of  the  relator  and 
of  his  counsel,  and  also  ot  bystanders,  to 
the  effect  that  this  draft  contains  a  true 
history  of  what  occorred  during  and  snbae- 
quent  to  this  trial. 

Judge  Maiden  has  made  an  answer  under 
oath  to  this  petition,  in  which  he  denies  dis- 
tinctly and  in  detail  every  averment  in  the 
petition,  to  the  effect  that  the  bill  of  excep- 
tions already  signed  and  filed  by  him  Is  in 
any  respect  incorrect  or  unauthentic.  To  the 
contraiT,  he  asserts  It  contains  a  true  and 


complete  history  of  the  proceedings  dmrlns 
the  trial  of  the  cause,  as  well  as  of  those  sub- 
sequently Incldmt  to  it  He  also  avers  that 
the  paper  or  draft  submitted  by  tte  rdator, 
and  which  the  hitter  now  asks  tills  court  to 
rsqulK  the  re^adent  to  sign,  is  full  of  In- 
aeeurartes,  and  Is  In  many  rejects  tacor- 
reet  and  seriously  misleading. 

The  question  fs  thus  again  presented 
whether  this  court  will  compel  a  drcnit 
]u4^e  to  certify  a  bill  of  exe^tiona  wfaidi 
he,  under  his  oath,  states  is  not  a  true  rec- 
ord of  what  transpired  In  Che  progress  of 
the  trial  of  the  caose,  after  be  has  already 
signed  a  bill  of  exceptions  which  he  avers 
does  contain  a  full  and  correct  report  of 
such  trial  and  all  proceedings  incident  there- 
to. To  this  question  we  repent,  without  besl- 
tancy,  the  answer  given  In  the  case  of  State 
ex  Tel.  V.  Cotter,  Judge.  107  Tenn.  202,  G4 
S.  W.  50.  It  Is  unnecessary  to  restate  the 
reasons  for  the  ruling  there  made,  or  to  re- 
fer to  the  cases  which  fortify  It;  it  la  snffl- 
clent  to  say  that  upon  re-esamination  we  re- 
gard these  reasons  as  entirely  sound,  and  the 
conclusion  then  reached  as  sustained  by  the 
highest  authority  and  the  soundest  public 
policy.  In  addition,  however,  the  delay  in 
this  cause  would  be  of  itself  sufficient  to  re- 
pel the  relator.  The  case  was  disposed  of 
on  the  1st  of  November,  1002,  the  bill  of  ex- 
ceptions was  noted  by  the  clerk  as  filed  on 
the  28th  day  of  November  of  tiiat  year,  and 
the  present  petition  was  not  presented  until 
the  lapse  of  a  little  over  four  months  from 
that  date.  This,  under  the  facts  disclosed, 
was  an  unreasonable  delay.  Sprague  t.  Faw- 
cett.  53  Oal.  408;  People  t.  Judge,  81  Mich. 
72. 

It  follows  that  the  writ  of  peremptory 
mandamus  is  refused,  and  the  petition  Is 
dismissed. 


ADOLFF  V.  IBBT  &  OILLBLAND. 

(Supreioe  Court  of  Tennessee.   May  80,  1803.) 

WITNBBSBB-BXCLU8I0N— PHRSONS  HOT  PAR- 
TIBS— INTBRBST. 

1.  Shannon's  Code,  {  5S9II,  dedares  that  Doth- 
ing  In  any  section  of  the  articles  relating  to 
witnesses  shall  be  oonetrued  to  require  the  par- 
ties, or  either  of  them,  to  be  put  uuder  the  rule. 
Heia  that,  where  plaintiff  sued  a  firm  Cor  Inju- 
ries sustained  from  the  explosion  of  a  gasoline 
lamp  sold  to  him  by  them,  a  witness  wbo, 
though  not  a  party  to  the  suit,  was  interested 
in  the  controversy,  as  a  partner  with  defend- 
ants, and  wbo,  in  case  of  a  rec-orery,  would  be 
liable  to  contribution,  and  whose  presence  in 
court  durioff  the  trial  was  required,  by  reason 
of  his  intimate  knowledge  of  the  manufacture 
of  the  lamp,  was  properly  permitted  to  testify, 
notwithstanding  hu  failure  to  leave  the  conrt- 
rooBQ  when  the  witnesses  were  exduded  under 
the  rule. 

Appeal  from  C^cult  Ooort.  Sbelt^  Gonnty; 
li.  H.  Bstes,  Judge. 

Action  by  Cbaries  Adolff  against  Irby  A 
Glllelond.  From  a  Judgment  In  fitvior  of  de- 
fendants, plaintiff  appeals.  Afflrmed. 
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T.  D.  Toung,  tor  appelUut  Wrigbt,  Pet- 
ers A  Wriffbt,  Car  appellees. 

BEAUD,  C.  J.  Tbe  plalDtlff  in  tbis  suit 
souglit  to  recover  demages  agaixwt  tbe  de- 
fendants In  errw  far  persomai  loJuEies  sus- 
tained by  blm  firom  tbe  exidvslon  of  a  gaso- 
lUie  lamp  sold  by  tbem  to  bUn.  Tbe  cage  bav- 
Ing  resulted  Iaa  verdict  and  Judgment  against 
tbe  plalntm,  be  baa  bxougbt  it  into  tbis  court 
and  assigned  erron  ujwn  tbe  action  of  tbe 
trial  court  Amaag  -tbe  errors  .so  assigned 
Is  tbis:  That,  over  tbe  objection  of  tbe  plain- 
ttff,  one  Jameson  was  permitted  to  t^tlfy 
ter  tbe  defendants,  notwitbstaadiag  be  had 
remained  In  the  courtcoem  mhUe  tbe  trial 
was  in  pracresa,  and  After  the  rule  exclud- 
ing witnesses  hadibeeu  invoked,  and  granted 
by  the  court.  Waiving  technical  objections 
which  xQigbt  afford  a  auAdeBt  answer  to 
this  agBlgnment  we  think  there  was  no  er- 
ror in  the  acttan  of  tbe  trial  iuttoe  fn  tiiie 
matter.  Tbe  record  sbowa  that  the  .lamps, 
of  srhleh  this  was  one,  were  nawXaetured 
tor  the  defendants,  and  that  Jameson  was 
Interested  with  them,  as  partueni.  and. 
though  not  a  party  to  tbe  stilt,  was  oeoessa- 
rily  concerned  in  its  result.  For,  it  tbe  the- 
ory of  the  declaration  la  correct— that  tbe 
material  uaed  in  the  making  of  the  lamp  was 
inferior,  and  its  mechanism  was  so  faulty  as 
to  make  it  Inberentiy  dangerous— and  it  was 
purchased  from  tbe  defsidants  with  a  war- 
ranty of  soundness,  then  they  would  be  liable 
for  the  Injury  austalned  by  the  plaintiff  frcoi 
Its  ufdoalon  while  being  pmdmitly  uBed 
him;  and  In  such  a  case  tiiere  can  be  bo  doubt 
of  tbe  right  of  Jameaon'-a  copartners  to  coll 
upon,  him  for  contribution  to  tbe  amount  of 
tbe  recovery  made  by  tbe  plaintiff.  In  view 
of  this,  it  would  seem  a  hardship  If  the  aec- 
eaeary  conatrueUmi  or  application  of  thla 
mle  permitted  bis  presence  in  court  during 
the  ctmduct  of  the  trial  alone  wtiet  tbe  pen- 
alty of  tbe  forfeiture  of  bis  right  as  -a  wlt- 
ncBB  to  give  evidence  of  facts  wbleb  might 
be  essential  to  prevent  a  verdict  w  Judg- 
ment operative  as  much  ugalnst  him  4b  his 
partners,  who  happened  to  be  parties  to  the 
record.  However,  in  Rainwater  v.  Elmore, 
4S  Tenu.  303,  the  rule  was  annoimced  that 
upon  an  a^avlt  showing  the  necessity  there- 
for, it  was  the  duty  of  the  trial  court  to^  place 
nil  the  witnesses  in  a  particular  case  under 
tbe  rule.  It  was  conceded  that  there  was  a 
cQutlict  of  authority  as  to  tbe  rule,  nuiny 
courts  holding  It  to  be  within  the  discretion 
of  tbe  trial  Judge  to  exclude,  or  not  'wit- 
nesses during  the  trial  of  the  cause;  bat  this 
court,  in  the  case  referred  to,  deemed  it  the 
part  of  wisdom  to  align  Itself  with  those 
tribunals  which  made  the  granting  of  tbe 
role  Imperative  whenever  proper  grounds 
were  laid.  In  Wlsner,  etc.,  v.  Maupln.  61 
lean.  340  (decided  In  1872),  tbe  rule  was  ex- 
tended so  as  to  ranbrace  parties  to  tbe  suit 
who  desbred  to  become  witnesses,  and  tbis 
left  OS  exempt  from  its  (»paratlon  only  em- 


ployed counsel.  But  prior  4d  the  delivery  of 
tjie  oploion  of  tbe  court  In  tbte  last-mentton- 
ed  case,  but,  no  doubt,  after  its  trial  In  the 
lower  court  the  L^^islature^  at  tta  session  <a 
1871,  passed  an  act  in  these  words:  "Noth- 
ing in  any  section  of  this  article  [as  to  wit- 
nesses] shall  be  so  construed  as  to  require 
the  parties  or  either  of  them  to  be  put  under 
the  rule,  when  witnesses  in  any  case  In  which 
the  rule  has  been  applied  tot  and  granted." 
Shannon's  Code,  8  9598.  In  Lepoh:  Car  Cbm- 
pouy  V.  Smith,  100  Tenn.  1£7.  42  S.  W.  St9, 
the  proper  application  of  tUa  act  came  up  for 
censfderaUou  by  this  court  opon  the  action 
of  tbe  trial  Judge,  who  decUued  to  extend  its 
hanvflts  to  -an  o^oer  of  a  corpoeatlon,  wheise 
testimony  was  lEuxu-tant  as  t>eariitg  tm  the 
issues  involv«4t  And  yet  whose  presence  .dur- 
ing the  trial  was  essential  to  the  pn^iter 
presentation  of  tbe  case;  -and  we  hefd  that 
tiwugh  the  corporation  was.  and  tble  o$9cer 
was  pot,  a  party  to  the  seoord,  yet  be  waa 
within  tbe  spirit  of  the  act  and  that  hia 
competency  as  a  witness  was  net  affected  by 
tbe  faot  that,  in  violation  of  the  rule,  he  re- 
mained In  the  <k)urt  iv^bDe  the  tdal  wfts  in 
progress.  This  ruling  was  a  radical,  but  a 
proper,  departure  fntm  the  docti^ne  of  Qie 
earlier  cases.  Followtng  this  liberal  oon- 
stoucthm  of  this  statute,  we  tbhik  the  witnws 
JEaraesoo  vras  equally  within  its  .sninlt.  It 
hiwiWBed  that  he,  as  a  membCT  of  the  firm, 
was  most  familiar  with  the  constmctkm  and 
openatlon  of  tUa  lamp.  Be  It  waa  TRbo  se- 
lected the  firms  in  Connecticut  to  maaufac* 
tore  it,  after  superintending  tbe  makloc  <tf 
tbe  model  and  qteciflcationa  therefor.  He 
was  present  when  teats  were  appUed  to  as- 
certain tbe  holding  strength  of  the  metals 
used  In  Its  construction,  and  afterwards  he 
submitted  tbe  lamp  to  the  National  Board  of 
Underwriters  for  their  Inspection  and  ap- 
proval. His  superior  knowledge  of  the  de- 
vice, and  of  tbs  safe  as  well  aa  unsafe  way 
of  using  it,  is  shown  in  the  record;  and  it  Is 
equally  idiown  Uiat  bla  presence  was  needed 
to  counsel  conducting  a  defense  which  Inured 
to  blm  as  wril  aa  to  his  partners,  who  were 
the  technical  parties  to  tbe  record.  So  it  la 
this  asalgument  of  error  is  ovoniled. 

The  other  asslsnmenta  of  error  are  not  well 
taken,  but,  «8  they  possess  no  general  intw- 
cst,  tbey  are  disposed  of  in  a  memorandum 
opinion  filed  with  the  record. 

It  follows  that  the  Judgment  of  the  trial 
court  la  affirmed. 


CHICAGO.  ST  U  ft  N.  O.  R.  CO.  T.  SMITH. 
(Supreme  Oiurt  .of  Tennessee.  Jnae  23.  190S.) 

RAILROADEt-ACCIDBNT  TO  TRESPASSERa-UA- 
BILITY. 

1,  Ehrldence  examined  in  an  action  by  a  tres- 
paaser  Injured  while  aligbtiDg  from  a  train,  and 
ncZd  to  diow  no  negligaice  on  the  port  vt  de> 

fendant. 

Aiq[>eal  from  Circuit  Ciourt  Tlptui  Oonnty; 
ThoB.  J.  FUjwln,  Judge. 
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Action  by  Leona  Smith,  by  her  uezt  friend, 
W.  If.  Smith,  against  the  Chicago.  St  Loois 
&  New  Odeans  Batlroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
BeverBed. 

R.  W.  Sanford,  for  appellant  Charles  B. 
Slmonton  ft  Son  and  Fentress  ft  Goq;>er,  for 
appellee. 

WILKES,  J.  This  Is  an  action  tcx  dam- 
ages for  personal  injuries.  It  was  tried  be- 
fore a  Jury  in  the  court  below,  and  there  was 
a  verdict  and  Judgment  for  fl,000.  There 
ms  an  error  in  the  original  Jadgment,  for 
which  it  was  reversed  by  this  court,  and  on 
remand  the  judgment  was  corrected.  The 
railroad  company  has  appealed  and  assigned 
errors. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  that  platntfft  was  a  young  lady  19  years 
of  age,  and  resided  with  her  father  at  Brigh- 
ton, a  station  seven  miles  south  of  Covington 
on  the  nUnols  Central  Railroad.  She  went  to 
CoTlngton  on  the  29th  of  November,  1900 
(Thanksgiving  Day),  with  her  brother,  EI- 
taer,  a  lad  12  years  of  age.  In  the  evening 
she  went  with  him  to  the  statiou,  expecting 
to  send  him  home,  and  to  remain  ail  night  In 
Covington  herself.  Her  brother  was  not  will- 
ing to  retra'n  home  without  her,  and,  after 
much  time  spent  in  vain  eCForts  to  persuade 
him,  they  got  upon  the  train  together,  not 
having  bought  any  tickets,  she  giving  as  a 
reason  that  she  was  trying  to  persuade  her 
brother  to  go  atone  until  too  late  to  get  tick- 
ets, and,  moreover,  tliat  she  thought  the  mon- 
ey would  be  as  good  as  a  ticket  She  and  her 
brother  entered  the  rear  end  of  the  ladies' 
coach  with  other  passengers,  and  took  seats; 
she  says  near  the  back  end,  he  says  about 
the  middle  of  the  coach.  She  was  accustom- 
ed to  rldlug  on  the  train,  and  often  went 
from  her  home  to  Covington  and  Memphis, 
and  had  gone  upon  the  same  evening  train  on 
previous  occasions  when  she  bad  tickets. 
She  made  no  inquiry  whether  the  train 
would  stop  at  Brighton,  her  destination.  She 
knew  that  that  station  was  a  flag  station, 
and  trains  did  not  stop  there  unless  there 
were  passengers  to  get  oft  of  the  train,  or  the 
train  was  flagged  to  let  passengers  on.  The 
coach  was  full  of  passengers.  They  (the  sis- 
ter and  the  brother)  state  that  they  had  their 
fares  In  their  hands,  but  the  conductor  did 
uot  call  upon  them  for  tickets  nor  the  pas- 
sage money,  nor  did  they  offer  It  to  hlin,  nor 
tell  him  that  they  wanted  to  stop  at  Brighton. 
The  conductor  says  he  passed  through  the 
train  between  Covington  and  Brighton,  and 
called  for  and  took  up  tickets  and  fares.  He 
was  In  uniform,  and  stated  that  as  he  ap- 
proached the  passengers'  seats  he  would  call 
for  tickets,  and  take  up  all  that  were  ofTered, 
or  that  he  could  discover.  The  porter  was 
with  him,  and  says  that  as  the  conductor 
would  go  through  the  cars  he  would  call  out 
*^ckets."   Xo  ticket  for  Brighton  was  pre- 


sented, and  no  fare  paid  to  that  point  by  any 
one;  and  the  conductor  says  he  did  not  know 
that  any  one  desired  to  get  off  at  Brigbtan, 
and  he  would  not  have  stopped  there  If  it 
had  not  been  that  the  tralo  was  flagged  to 
stop  and  let  on  a  United  States  mail  inspec- 
tor, who  was  there  waiting  for  a  train.  At 
Covington  the  conductor,  when  the  train 
stopped,  had  ^ue  Immediately  to  the  ticket 
office  for  telegraph  orders,  and  did  not  assist 
passengers  to  board  the  train,  though  quite 
a  number  got  on.  As  the  train  approached 
Brighton,  It  was  flagged  and  signaled  to  stop, 
and  the  conductor  entered  the  front  door  of 
the  ladles'  coach,  and  called  out  "BrlgfatUL** 
No  person  arose  or  Indicated  a  purpose  to  get 
off.  The  condactor  stepped  down  on  the 
platform  at  the  front  end  of  the  car,  the 
usual  place  for  passengers  to  alight,  and 
stood  ready  to  h^p  passengers  on  or  off;  and, 
after  seeing  the  waiting  mail  agent  get  on 
the  car,  signaled  the  en^^neer  to  go  ahead, 
and  the  train  started.  After  the  conductor 
passed  out  of  the  front  door,  plaintiff,  with 
her  brother,  went  out  of  the  rear  end  of  the 
coach,  which  was  somewhat  dark,  and  pro- 
ceeded to  al^t  The  train  started  as  she 
was  stepping  from  tlie  bottom  step,  and  she 
fell  on  the  platform,  a  smooth  misbed-stone 
surface,  and  broke  her  thigh  bone,  causing  a 
serious  Injury.  It  appears  that  her  brother 
stepped  off  the  cars  after  she  did,  and  reach- 
ed the  ground  safely. 

The  trial  judge  charged  the  jury.  In  sub- 
stance, that  the  company,  xmder  tiie  circum- 
stances of  the  case,  owed  the  plaintiff  or- 
dinary care  and  prudence  to  see  that  she  was 
not  Injured,  and  this  was  due  her,  though  she 
had  never  paid  her  fare,  or  offered  to  do  so, 
and  thobgh  she  attempted  to  leave  the  car 
without  paying,  and  forfeited  all  rights  as  a 
passenger;  that  the  duty  of  the  company  In 
such  case  was  one  of  ordinary  diligence,  and 
not  the  highest  kind  of  diligence  required 
towards  passengers  who  bad  paid  fare;  and. 
if  the  condnctw  did  not  stop  a  reasonable 
time  for  all  passengers  to  alight  the  company 
would  be  liable.  We  are  of  opinion  that  the 
court  was  In  error  In  part  of  this  Instruction. 
If  the  relation  of  carrier  and  passenger  had 
never  been  established,  or  If  It  had  been  for- 
feited by  the  passenger,  the  company  owed 
her  no  duty,  and  would  be  liable  to  her  on- 
ly for  wlilful,  wanton,  or  Intentional  Injury. 
We  cannot  see  how  the  company  was  under 
anyobllgatlon  to  hold  the  train  for  theplalntlff 
to  alight  beyond  the  usual  halt,  which  the 
conductor  says  was  made,  when  the  conduc- 
tor did  not  know,  and  without  his  fault  could 
not  know,  that  she  wanted  to  alight,  or  that 
she  was  a  passenger,  or  that  any  passenger 
Intended  to  alight;  and  this  is  all  conceded 
by  the  plaintiff  herself.  He  had  adopted  all 
the  usual  precautions  to  ascertain  If  there 
were  any  passengers  for  Brighton,  and  the 
usual,  though  apparently  unnecessary,  warn- 
ings for  any  to  alight  that  might  be  aboard. 
The  plaintiff  left  the  car  at  an  unusual  place 
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—the  rear  of  the  coach— In  the  night,  and  was 
not.  and  conld  not  be,  seen  by  tbe  conductor 
from  his  nsnal  place  of  observation,  and  he 
was  totally  ignorant  that  she  was  on  tbe 
train  and  wanted  to  get  off.  We  are  nnable 
to  see  any  negligence  on  the  part  of  tbe  con- 
ductor, or  any  dnty  the  company  was  under 
to  plaintiff.  If  be  bad  seen  her,  and  recog- 
nized that  she  was  attemj}ting  to  allgbt,  be 
woald  have  been  under  obligation  to  give  her 
reasonable  time  to  get  off;  bnt,  not  knowing 
anything  whatever  of  her,  there  could  be  no 
obligation  to  wait  for  her— certainly  not  long- 
er than  the  usual  halt 

We  are  of  the  c^Inlon  that  a  condnctor  upon 
trains  of  a  commercial  road  cannot  be  requir- 
ed absolutely  to  see  and  kpow  at  all  hazards 
every  person  who  may  attempt  to  get  on  and 
off  his  train.  He  cannot  be  at  each  entrance 
to  each  coach,  and  see  each  person  who  may 
attempt  to  enter  or  leave.  When  he  has  call- 
ed for  tickets,  and  ascertained  tbe  destination 
of  bis  passengers,  he  can  only  be  required  to 
see  after  those  whom,  by  proper  diligence,  he 
has  been  able  to  discover,  and  not  after 
those  who  have  evaded  or  neglected  to  pay 
fare  or  to  notify  him  of  their  destination;  i 
and  especially  is  this  true  of  persons  who  en-  | 
ter  or  leave  the  coach  Improperly,  and  at  a 
point  wbere  they  cannot  be  seen  by  the  con- 
dnctor.  It  Is  tbe  duty  of  the  passenger, 
when  the  conductor  approaches  him  collect- 
ing fares  and  calling  for  them,  to  tender  his 
ticket  or  money,  and,  in  tbe  latter  event,  to 
notify  the  conductor  of  bis  destination;  and 
the  condnctor  must  take  notice  of  the  destin- 
ation of  each  passenger  known  to  him,  or 
that,  in  the  discharge  of  his  dnty,  he  may  be 
able  to  discover,  bnt  cannot  be  held  liable 
for  those  who  do  not  come  under  bis  notice 
by  evading  payment  of  fare. 

We  are  of  opinion  there  Is  error  in  the 
Judgment  of  the  court  befow  upon  the 
features  indicated,  and  It  la  reversed,  and 
the  cause  remanded  for  a  new  trial.  Appel- 
lee will  pay  costs  of  appeaL 


MEMPHIS  ST.  RT.  CO.  v.  SHAW. 

(Snpreme  Comt  of  Tennessee.    Jnue  9,  1003.) 

STHBET  RAILWAYS— INJURIES  TO  PASSBNQBR 
— NKOLIOENCHt-CONTRIBUTORY  NBOLIOBNCE 
—  DUTY  TO  AQBD  PAS8BN0ERS  —  INSTRUC- 
TIONS—WAIVER OP  ERROR— PUNITIVE  DAH- 
AOBS— SUFFICIENCY  OF  ETIDENCB. 

1.  Plaintiff's  couteatlon,  in  an  action  against 
a  street  railway  for  injuries,  was  that  she  was 
negligently  carried  beyond  her  destination  on 
the  trip  oat  from  the  city  to  lier  home,  and  to 
the  teiininns  of  the  road;  that  on  the  trip  back 
she  was  wantonly  carried  beyond  her  stopping 
place  again;  that  the  condnctor  treated  her 
mdeljr  on  the  trip  out  and  back;  and  that  she 
was  mjnred  In  attempting  to  get  off  at  a  place 
beyond  her  destination,  where  tbe  car  stopped 
on  the  return  trip.  Held,  that  evidence  of  what 
was  said  and  done  by  the  conductor  and  plain- 
tiff was  not  mty  competent,  but  coustltuted  the 
gist  of  tbe  action. 

2.  Though  tbe  charge  of  the  court,  in  an  ac- 
tion Bjgainst  a  atreet  railway  for  injnries,  to  the 


effect  that  defendant  would  not  be  liable  If 

f>Iaintiff's  negligence  was  the  sole  cause  of  the 
□jury,  was  erroneous,  defendant  is  not  in  a 
position  to  complain,  where  It  did  not  ask  for 
any  other  or  additional  cbarge. 

8.  Where  the  record  on  appeal  in  an  action 
against  a  street  railway  for  Injuries  shows  that 
defendant  insisted  that  the  facts  adduced  at  the 
trial  presented  a  case  of  sole  negligence  on  the 
part  of  defendant,  or  sole  n^igence  on  the  part 
of  plaintiff,  depending  on  wnetber  platntiflTs  or 
defcadant's  theory  of  the  facts  be  adopted,  and 
that  no  charge  on  contributory  negligence  was 
requested,  defendant  cannot  complain  of  the 
court's  failnre  to  charge  that  it  would  not  he  li- 
able, though  negligent.  If  plaintiff's  negligence 
contributed  to  her  injury. 

4.  It  is  the  duty  of  a  conductor  in  charge  of 
a  street  car  to  see  that  no  one  is  In  .  tbe  act  of 
alighting  when  he  starts  his  ear  after  having 
stopped  to  discharge  or  take  on  passengers  at 
a  regular  stopping  place. 

5.  It  is  the  duty  of  those  in  charge  of  a  street 
car  to  give  greater  care  and  consideration  to 
aged  and  infirm  passengers,  whose  age  or  in- 
firmities are  apparent,  than  to  other  passengers, 
and,  if  necessary,  to  asaist  snch  passengers  to 
alight  from  tbe  car  when  Qtsf  arrive  at  tbrir 
destination. 

6.  Defendant  in  a  civil  action  cannot  complain 
of  tbe  trial  court's  action  in  stating  plaintiffs 
theory  in  the  charge,  when  a  correct  statement 
ot  defnidant*B  theory  was  also  given. 

7.  iB  an  action  by  a  passenger  against  a  street 
railway  for  injuries,  evidence  Aeld  to  Justify 
panitive  damages. 

Appeal  from  Circuit  Court,  Slielby  County; 
J.  P.  Young,  Judge. 

Action  by  Mrs.  Kate  Shaw  against  the 
Memphis  Street  Railway  <!k)mpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Wright,  Peters  &  Wright,  for  appellant. 
Carroll,  McKeller  &  Bnlllngton,  for  appellee. 

WILKES,  J.  This  is  an  action  for  dam- 
ages for  personal  Injuries.  It  was  tried  be- 
fore a  Jury  in  tbe  court  below,  and  there 
was  a  verdict  for  $5,000.  On  motion  for  a 
new  trial,  $2,000  of  this  amount  was  remit- 
ted, and  Judgment  was  rendered  for  |3,000 
and  costs,  and  the  street  car  comi)any  has 
appealed  and  assigned  errors. 

The  substance  of  the  complaint  Is  that 
plaintiff  was  negligently  carried  beyond  her 
destination  on  her  trip  out  from  the  city  to 
her  borne,  and  was  afterwards  carried  on  to 
the  terminus  of  the  road,  and  bronght  back, 
and  again  wantonly  carried  beyond  ber  des- 
tination on  her  return. 

It  Is  said  the  court  erred  In  admitting,  over 
the  objection  of  the  company,  evidence  of 
what  was  said  and  done  by  tbe  conductor 
and  plaintiff  on  the  trip  out  and  the  return. 
Plaintiff's  contention  Is  that  she  was  car- 
ried negligently  beyond  ber  destination  in 
going  oat,  and  that  the  conductor  would  not 
return  with  her  to  ber  destination;  tbat  lie 
treated  ber  rudely  on  the  trip  out  and  back, 
and  negligently  and  wantonly  on  the  return 
trip  carried  her  beyond  ber  stopping  place. 
Tbe  case  In  this  court  mast  be  viewed  from 
tbe  plalntiCTB  standpoint,  and  on  ber  fbeorjt 

T  4.  8m  Caniws,  JtA.  9,  Gnat.  Dig.  |  USB}. 


Digitized  by  Google 


714 


75  SOUXHWSSTSBN  BEFOBTBB. 


fTenn. 


and  wlnt  wu-eaid  and  ten  on  the  trip  out 
attd  back  la  not  only  competent,  but  conati- 
tntea  tbe  very  gist  tit  the  action. 

It  ]8  aaid  the  oonirt  eired  .In  .the  following 
Instructlou  to  tbe  Jnir:  *The  court  farther 
instmctB  you  that  a  person  who  enters  a 
street  car  to  be  transported  to  a  certain 
place,  and  pays  his  fare,  1b  a  pasaenger,  and 
that  there  la  a  corre^iwidlng  obUgetlon  on 
the  part  of  the  passenger  to  act  with  prur 
dence,  and  to  use  tbe  means  provided  for 
his  safe  transportation  with 'the  aame  rea- 
sonable circumspection  and  care  that  la  re- 
quired on  the  part  of  Ihe  carrier,  for  the  law 
dees  not  prescribe  a  different  rule  or  measure 
of  care  -with  respect  of  parties,  and,  If  his 
negligent  act  solely  contributes  to  bringing 
about  the  Injury  of  wbldi  he  complains,  he 
cannot  lecova"."  The  erltldam  Is  In  the  use 
of  the  word  "solely,"  and  the  emitentlott  la 
that  the  court  shouM  hare  told  the  Jury  that. 
If  both  plaintiff  and  the  company  were  neg- 
llgent,  the  plaintiff  could  not  recover.  To 
give  to  tbe  word  "contribiite"  its  1^1  slg- 
nfficatkm  would  make  the  chai^  vnlntelUt^- 
ble,  as  one  act  cannot  "oontribnte"  aolely  to 
effect  a  given  result,  but  only  In  connection 
with  some  other  act;  and  there  can  be  no 
sole  contributory  cause  of  an  accident.  We 
may  assume,  tbcrefcve,  that  tbe  trial  Judge  ! 
meant,  If  tlie  negligent  act  of  the  plaintiff 
produced  or  was  the  sole  cause  of  tbe  injury, 
she  could  not  recover.-  There  are  two  or 
more  answers  to  thla  assignment,  assuming 
that  It  was  meant  to  charge  the  doctrine  of 
concurrent  negligence.  One  Is  that  tliere 
was  no  request  for  any  other  or  additional 
charge.  Another  Is  that  tbe  company  In- 
sisted throughout  the  trial  that  there  was 
and  could  be  no  contributory  negligence  or  I 
concurrent  negligence,  under  the  proof,  bnt  I 
that  the  facts  presented  a. case  of  aaie  neg-  ! 
llgence  on  the  part  of  plaintiff,  or  sole  neg- 
ligence on  tbe  part  of  defendant,  according 
to  whether  the  Jury  &6apteA  plain tlfTs  or  do* 
fendant's  ttieory  of  the  facts.  Counsel  for 
the  road  stated  that.  If  platntUTa  theory 
true,  then  the  road  was  guilty  of  negligence, 
to  wbicb.  In  the  language  of  counsel,  "we 
don't  claim  her  ne^gence  contributed."  The 
Jury  evidently  adopted  the  theory  of  plain- 
tiff. The  case  of  Xashvllle  Street  Railway 
Ca  V.  Korman,  108  Tenn.  331.  67  S.  W.  478, 
is  dted  by  counsel  for  the  road,  and  reUed 
on  by  him;  but  in  that  case  there  waa  a 
theory  of  concurrent  negligence  presented  by 
the  record,  and  the  court  was  asked  to  charge 
the  doctrine  of  concurrent  or  contributory 
negligence.  Tbe  conrt  in  the  present  cas^ 
in  bis  charge,  did  preaoit  the  feature  of  con- 
tributory negligence,  saying  to  the  Jury: 
"But  If  the  passenger  is  injured  by  his  or 
her  own  negligence  or  want  of  care,  and 
without  any  negligence  or  wont  of  care  on 
the  part  of  the  carrier,  tlien  tbe  carrier  Is  not 
liable,  and  there  can  be  no  recovery."  This 
.  was  meager,  but  there  waa  no  reauest  for 
additional  charge.' 


It  is  said  the  leaart  ermd  in  cbanins  a* 
toUows:  "You  are  also  instructed  that  it  Is 
tiie  duty  of  Vbaee  In  charae  of  tte  car.  when 
signaled  to  stt^  at  a  rqgslar  atoKtlng  idace 
to  disdiarge  passnsers  or  to  take  <m  ethers, 
to  await  a  sn£Bclent  length  of  time  .to  altow 
tbe  paseesgers  whether  those  giving  the  sig- 
nal to  stop,  or  those  who  are  undertaking  or 
att^Dttaw  to  aUtbt-a  aoOlcient  length  «f 
time  to  aUght  In  aaf  ety,  fay  the  CTetclae  tri! 
naaooable  diUfence,  and  to  -mo  and  know 
that  no  passenger  Ja  in  the  act  of  alighting 
wben  tbe  car  la  .again  Dut  in.  jsietlon.  And  It 
is  likewise  their  duty  to  .give  graaitK  .can 
and  consideration  to, aged  aad  Isfinn  pmbods, 
whose  age  or  inftzinlty  are  apparent -fram 
their  appeanutee,  tlian  to  «tiier  perasBe,  and, 
tf  necessary,  to  assist  tiwm  dn  vetUng  off  the 
car;  .and,  If  thsy  Call  to  perform  tkOr  duty 
in  these  req^ects,  tbe  amployer  Is  UaUe." 
One  objection  to  this  la  that  It  reqnina  the 
conductor  afasolotdy  to  know  and  see  tliat  no 
pasaenger  la  In  tiie  act  of  aUi^ting  when 
the  car  is  pnt  In  motion,  and  thus  matea 
ttie  company  vMnally  an  insurer  that  the 
eonductor  shall  see  tbe  passenger  if  alight- 
ing. This  doctrine  is  told  down  in  Bootb  on 
Street  BaHroads,  i  849,  in  these  worda:  "It 
la  the  duty  of  - those  In  tibarge  of  tlie  car, 
wten  signaled  to  stop  for  the  pntpeae  of  dls- 
(Aiaiglng  passengers. 'to  ascertain  who  and 
bow  many  of  tbe  paasongers  inteDd  to  alight 
at  that  plBce,  to  wait. a  sufficient  length  of 
time  to  allow  them- to:aU^  in  safety  1^  tbe 
essrdae  of  reaaooable  'dUlgenoe^  and.  In  any 
event,  to  see  and  Imow  that  no  paasenger  la 
in  tbe  act  of  allghtiog.  or  otherwiae  In  a 
position  which  wofaM  be  rendered  perlkraa 
by  tbe  motlDn  of  tbe  car  wben  It  Is  again 
put  in  motion."  Booth  on  -Street  Railroads, 
I  848.  Again,  in  HIgbland  Co.  r.  Bart, 
&2  Ala.  -28.  9  floatb.  410,  13  L.  R.  A.  95.  it 
Is  aaid:  "It  la  tbe  duty  of  tbe  driver  to  wait 
a  auffldent  length  of  time  to  -enable  paaaen- 
gers  to  ali^t  in  safety  by  -the  exercise  of 
reasonable  diligence,  and.  In  amy  evoit,  to 
aee  and  know  that  no  passenger  la  In  Uie  act 
of  alighting,  or  otherwise  In  a  posltlw  wblch 
would  be  rendered  peritoos  by  a  movement 
of  the  ear."  In  Bailroad  jOo.-'V.  .Mitdhttn,  98 
Tenn.  31,  40 -S.  W.  T2,  no -doubt  oltlng  ftan 
Booth  on  Street  Railroads.  It  Is  said:  "A 
common  carrier  is  guilty  of  negUgenee  If  It 
fiills  to  stop  Its  trains  at  atatfona  a  soffl- 
clent  length  of  tbne  to  eoable  passengcca, 
taudnding  the  nged  and  very  young,  by  the 
exerdse  of  dne  oare  and  diligence,  to  leave 
the  cars  In  safety  and  without  hurry  or  con- 
fusion, or  if,  after  having  waited  a  reason- 
able time,  It  starts  its  train  when  it  ts  known, 
or  should  by  reasonable  care  have  been 
known,  that  passettgars  were  In  tbe  act  of 
alighting  from  the  cars.  As  applied  to  a 
woman  aged  76  years,  and  weigbtog  200 
pounds,  the  following  instruction,  taken  aa  a 
whole,  Is  not  erroneous,  to  wit:  'It  was  Oie 
duty  of  the  defendant  ctanpany  to  use  all 
reasonable  care  and  diligence  for  her  aafety 
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while  an  and  getting  off  of  the  train,  and 
to  give  a  reasonable  time  on  arriving  at  tbe 
depot  [tier  destination]  to  alight  from  tbe 
train  In  safety;  and  It  was  tbe  doty  of  tbe 
company,  or  some  agent  or  employ^  of  de- 
fendant In  charge  of  the  train,  to  see  that 
sufficient  time  was  given  for  that  purpose, 
and,  if  necessary,  to  assist  in  making  her 
exit' "  In  Nellls  on  Street  Surface  B.  R.'s, 
p.  479,  notes,  it  is  said:  "The  conductor 
must  be  alert  to  see  that  so  one  is  alighting 
or  attempting  to  alight  before  he  starts  bis 
car."  Citing  Gilbert  v.  Street  BaUway.  160 
\Sab8.  403,  63  N.  E.  GO;  Losee  v.  Street  BaU- 
way, 63  Hun,  405,  18  N.  Y.  Supp.  29T. 
While  we  think  that  tbe  language  of  tbe 
trial  Judge,  when  taken  in  Its  connection, 
and  in  view  of  other  portions  of  the  charge, 
does  not  make  the  company  an  Insurer,  and 
was  not  so  intended,  we  cannot.  In  case  of 
street  railways,  wbeu  a  conductor  has  only 
one  car,  or,  at  most,  tv,o  or  three  cars,  to 
watch,  coJislder  it  too  high  a  degree  of  care 
that  be  should  be  required  to  see  and  know 
that  no  one  is  in  the  act  of  alighting  wlieu 
be  starts  bis  car.  Tbe  whole  length  of  the 
car,  and  every  passenger  on  it,  can  be 
brought  under  bis  notice  at  a  glance,  and 
they  all  alight  on  one  side  or  at  one  end; 
and,  by  the  exercise  of  any  reasonaNe  de- 
gree of  care  and  caution,  he  may  see  and 
know.  We  do  not  mean  to  apply  to  commer- 
cial ears,  where  there  are  several  coac-bea  to 
a  train,  tmder  one  conductor.  As  to  the  du- 
ty of  tbe  condactor  to  took  after  the  safety 
and  care  of  aged  and  Infirm  persons,  and,  if 
necessary,  assist  tfaem  in  alighting,  tbe  in- 
struction given  in  this  case  does  not  go  be- 
yond tbe  rule  of  duty  laid  down  In  Ball- 
road  Co.  V.  Mitchell,  98  Tenn.  31,  40  S.  W. 
72.  This  does  not  mean  that  It  Is  tbe  duty 
of  the  conductor  to  ^aaiat  paiseBgen  gen- 
erally to  alight. 

Tbe  sixth  assignment  complains  ot  the  fact 
that  the  trial  Judge  gave  plaintifTs  theory  of 
tbe  case  to  tbe  Jury.  We  find  that  it  was 
fnmiedlately  followed  by  a  atatement  of  de- 
fendant's theory,  and  both  are  stated  with 
substantially  and  virtually  exact  correctness. 
We  do  not  And  in  the  learned  Judge's  state- 
ment any  fact  stated  hypotbetlcaily  which 
was  not  brought  out  by  some  of  tbe  wit- 
nesses, and  plaintiff's  theory  is  correctly  .set 
forth,  as  well  as  tbat  of  defendant 

It  Is  said  tbat  the  trial  Judge  should  have 
given  no  charge  upon  the  subject  of  exem- 
plary damages;  that  tbe  case  presented  is 
not  one  for  punitive  damages,  and  hence  the 
verdict  and  Judgment  are  excessive,  and  so 
much  so  as  to  evince  passion,  prejudice,  or 
caprice,  caused  by  the  charge  upon  tbe  sub- 
ject of  exemplary  damages.  In  considering 
this  assignment  we  must,  of  course,  tike 
plalntifT's  version- of  the  matter,  as  the  Jury 
evidently  credited  her,  and  gave  tbe  weight 
of  their  verdict  In  her  favor,  and  there  is  no 
assignment  that  there  is  no  evidence  to  sup- 
port tke  verdict   It  the  cue  la  one  wblcta 


calls  Cor  exeoifthiry  damages,  then  the  court 
should  have  charged  tbe  Jnry  upon  that  fea^ 
ture.  In  American  X^ad  Penell  Company  v. 
Davis,  lOS  Tain.  2oi,  86  &  W.  1129,  thte 
court  approves  the  language  of  Sutherland 
I  on  Damages,  wiien  be  says  tliat  punitive 
damages  are  allowed  when  ft.  wrongful  act  Is 
done  with  a  bad  motive,  or  so  recklessly  as 
to  imply  a  disregard  of  social  obligations,  or 
when  there  Is  nes^gence  bo  gross  as  to 
amount  to  misconduct  and  reoklessness.  Con- 
tinuing, tbe  court  aaja:  **Tbe  authorities  af- 
firm that  what  amounts  to  gross  negligence 
under  the  facts  of  the  case,  or  to  &  disregard 
of  tbe  safety  of  the  person  injured,  is  a  dis- 
cretionary grooind  for  exemplary  -damages." 
This  court  has  also  said.  In  Tkie  Traction  Co. 
V.  I*ne,  108  Tenn.  376.  63  8.  W.  557, 46  L. 
R.  A.  648:  "A  contract  to  carry  passengers 
.  is  not  one  of  mere  toleuatton  and  daty  to 
tcansp<H*t  the  passengers  at  its  cars,  tmt  it 
also  includes  tbe  obligation  on  tbe  part  of  the 
carrier  to  gnaranty  to  its  passeag^  respect- 
ful and  courteous  treatment  to  protect 
Lh^  not  only  from  vloleace  and  tnsult  from 
strangers,  tout  also  from  vtolenee  aind  Insult 
from  the  carriers*  own  servants."  In  Trte- 
graph  Co.  t.  Bhaw,  102  Tenn.  318,  5Q  &  W. 
163,  It  Is  said:  "Tbere  need  not  be  posttlTe 
proof  of  malice  or  oppression.  If  the  trans- 
actlOBS,  or  facts  shown  in  connectton  tbere- 
wKb,  fairly  imply  its  extetevce,  and  it  is  left 
to  tke  Jury  to  look  at  the  chreumstances 
in  order  to  see  whetlier  there  was  anyt^lag 
in  the  conduct  of  the  defendant  to  aggravate 
the  damages.**  Tested  by  these  mlea,  we 
advert  to  tbe  facts  of  the  case  as  given  by 
plaintiff  and  her  witnesses:  PlainttCf  -was  a 
German  lady,  73  years  of  age.  She  entered 
a  car  In  the  city  to  go  to  her  borne,  in  the 
aubnrbs.  She  desired  to  get  off  at  Orleans 
street  and  so  told  the  conductor  at  ^  next 
(Tossing  beffffe  reaching  Orleans.  It  seems 
the  condactor  and  another  one,  not  en  duty, 
and  a  young  man  ttlaiA,  were  on  ttae  rear 
of  tbe  car,  talking.  He,  being  engaged  In 
conversation,  did  net  give  the  signal  to  stop 
at  Orleans,  and  plalntifF  hallooed  at  him,  but 
be  ran  on  to  Bicbland  avenue;  and  plaintiff 
declined  to  get  off  there,  and  demanded  to  be 
carried  back,  but  tbe  conductor  refused,  and 
notified  her  tbat  he  would  take  her  to  tbe 
end  of  tbe  line,  which  be  did.  Dn  the  way 
back,  the  conductor  demanded  of  her  anotber 
fare,  which  she  refused.  She  says  he  "fuss- 
ed*' at  her,  and  she  demanded  to  be  put  off 
.  at  Orleaus  street,  when  tbe  conductor  threat- 
I  ened  to  carry  her  on  to  town  again.  Befort^ 
I  reaching  Orleans,  tbe  conductor  and  motor- 
I  man  were  in  conversation,  looking  back  at 
:  ber  and  laughing,  and,  as  a  young  lady  pas- 
senger stated,  evidently  making  fun  of  plain- 
tiff. He  did  not  stop  at  Orleans,  but  ran  by 
that  crossing  very  rapidly,  and  only  stoyped 
at  the  next,  which  was  Lauderdale  street, 
in  order  to  take  on  three  ladies.  Plaintiff, 
when  tbe  three  ladies  got  on,  attempted  to 
alight;  and  while  on  the  step,  and  In  the  act 
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of  putting  her  foot  to  the  ground,  the  car 
wai  started  suddenly,  and  threw  her  vlulent- 
ly  to  the  ground,  bruising  her,  breaking  one 
rib,  and  otherwiM  Injuring  her.  There  is  a 
conflict  as  to  whether  the  car  had  stopped 
wheii  she  tried  to  get  off,  but  her  evidence, 
and  we  think  the  decided  weight  of  teati- 
mony,  to  to  the  effect  that  it  had.  The  fact 
that  three  other  ladles  entered  the  car  18 
strongly  persuasiTe,  if  not  condnsiTe,  that 
the  car  did  stop.  That  It  started  up  before 
she  alighted  appears  very  clearly  from  the 
testimony  o{  the  policeman,  who  picked  her 
up  about  six  feet  beyond  the  stopping  point 
where  the  ladies  entered  the  car,  and  l>eyond 
the  regular  crossing.  This  Tendon,  as  well 
aa  the  plaintiff's  entire  theory  of  the  case,  to 
fully  sustained  by  Hiss  Taylw  In  its  most 
impwtant  details. 

A  summary  of  the  facts  bearing  upon  this 
feature  of  punitlTe  damages  is  that  the  con- 
ductor had  only  two  passengers  to  look  atter. 
He  was  i^ed  in  ample  time  to  atop  the  car 
at  Orleans  street.  He  neglected  to  do  It,  pre- 
sumably because  engrossed  by  the  conTersa- 
tlon  <tf  hto  companions.  He  carried  her  to 
the  end  of  the  line,  and  became  angry  and 
quarreled  with  her  on  the  return,  demanding 
additional  fare.  He  threatened  to  take  her 
back  to  town,  and  joined  the  motorman  lu 
laughing  at  her,  or  In  such  manner  as  to 
Indicate  It  to  her  and  to  Miss  Taylor,  her 
fellow  passenger.  He  carried  her  again  by 
her  stopping  place  on  the  return,  at  a  high 
rate  of  speed,  laughing  with  the  motorman  at 
her  discomfiture.  He  stood  and  saw  her  at* 
tempt  to  get  off,  and  started  his  car  before 
she  was  safely  on  the  ground,  throwing  her 
Tlolently,  and  seriously  Injuring  her.  We 
think  these  facts  are  sufficient  n<^  only  to 
call  for  B  charge  upon  the  feature  of  punltlTe 
damages,  but  also  to  justify  the  jury  in  giw- 
ing  them,  and,  tn  Tlew  of  ttwse  fitcta  and 
the  injury  sustained,  there  to  no  error  In  the 
amount;  and  the  judgment  to  affirmed,  with 
costa. 


HALL  T.  STATE. 
(Supreme  CSourt  of  Tennessee.   June  20,  1903.) 

CRIMINAL.  LAW— TRIAL— MOTION  IN  ARREST— 
SUFFICIENCY— MOTION  FOR  NEW  TRIAL- 
WAIVBR— AFPEAL-PRESUM  PTIONB. 

1.  Where  defendant  made  a  motion  in  arrest 
of  judgment  after  conviction,  before  the  maklns 
of  a  motion  for  a  new  trial,  be  thereby  waWed 
the  latter  motion. 

2.  Where  the  recital  tn  an  appeal  record  re- 
lating to  the  making  of  a  motion  in  arrest  of 
judgment  and  for  a  new  trial  was,  "Comes  the 
defendant  and  moves  the  court  In  arrest  of 
judgment  and  for  a  new  trial,  which  modou 
being  heard  is  overruled,"  it  could  not  be  pre- 
sumed that  the  motion  for  a  new  trial  was 
nade  and  overruled  before  the  motion  In  arrest 
was  heard. 

Z.  A  general  motion  In  arrest  of  judgment  aft- 
sr  convictioD,  falling  to  point  out  to  the  trial 
^rt  the  matters  complained  of,  la  properly 
ivermled. 


T 1.  Sea  Criminal  Law,  vol.  15,  Cat  Dig.  f  US!. 


Appeal  from  CflKult  Court,  Obton  County; 
B.  E.  Maiden,  Judge. 
Noel  Hall  was  convicted  of  keeping  a  bonse 

of  prostitution,  and  appeals.  Affirmed. 

Swiggart  &  Spradlln  and  Bice  A  Pierce 
&  Sou,  for  plaintiff  in  error.  Charles  T. 
Cates,  Jr..  Atty.  Gen.,  Cor  the  State. 

BEABD,  G.  J.  There  was  in  thto  case  an 
Indictment  and  conviction  for  keeping  a  house 
of  prostitution,  to  the  common  nuisance  of 
the  community.  A  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  made.  This 
having  been  overruled,  the  defendant  appeal- 
ed, and  baa  assigned  errors  upon  the  action 
of  the  trial  judge. 

The  practice  In  thto  state  to  well  aetUed 
that  a  motion  In  arrest  of  judgment  made 
before  a  motion  for  a  new  trial  waives  tbe 
latter  motion.  Thto  is  upon  the  ground  that 
in  regular  order  the  lattor  motion  precedes 
tbe  former,  and  the  making  of  tiie  motion  In 
arrest,  being  In  the  nature  of  an  advanced 
step,  waives  that  which,  in  pleading,  should 
have  ^me  before.  Snapp  t.  Moore,  2  Tenn. 
236;  Ins.  Co.  t%  Crunk,  91  Tenn.  378,  23  S. 
W.  140;  Freeman  t.  Railroad,  107  Tenn.  840, 
61  B.  W.  1.  Upcm  examination  It  will  be 
found  tbat  thto  rule  is  recognized  and  enf<w- 
ced  by  many  courts  of  high  authority.  Cia- 
rinnati  v.  Chse,  122  Ind.  810,  23  N.  E.  79T, 
HaU  v.  Nees,  27  lU.  411;  Craig  T.  Uiss.  Mills, 
12  Mo.  App.  685;  Candle  v.  Hammcmd.  23 
Oa.  408;  Hipp  V.  Ingram,  3  Tex.  17;  Bespab- 
ilca  V.  I.acaze,  2  Dall.  118,  1  U  Ed.  818.  In 
his  work  on  General  Practice,  Judge  Elliott 
(volume  2,  {  895)  says:  "The  right  to  move 
for  a  new  trial  may  be  waived  by  agreement 
In  advance,  or  by  inconsistent  acts,  or  by 
neglecting  to  take  the  proper  steps.  Thus  it 
has  bera  held  moving  In  arrest  of  Judgment 
before  moving  for  a  new  trial  to  a  waiver  of 
the  latter  motion."  In  support  of  thto  text, 
many  cases  are  cited  by  the  author.  In  tbia 
state,  the  rule  goes  back,  at  least,  to  2  Over- 
ton's R^orts.  It  to  true  opinions  heretofore 
published  have  been  delivered  In  dvll  cases, 
yet  tiito  haa  not  indicated  that  the  applica- 
tion of  the  rule  was  not  .equally  proper  In 
criminal  cases.  Thoe  to  the  same  necessity 
for  orderly  procedure  in  tbe  totter  as  in  the 
former  cases,  and  no  reason  can  be  as^ied 
why  tbe  practice  in  thto  regard  should  be 
different  in  the  two  diasses.  In  Texas,  the 
rule  was  of  legislative  aa  well  as  judlctol 
recognitton,  and  was  enforced  In  criminal  as 
well  as  In  civil  cases  (State  v.  Maim,  18  Tex. 
62),  and  It  extoted  until  that  state  adopted  its 
Code  (tf  (Mmlnal  Procedm«,  and  dianged  It 
so  far  as  the  former  class  of  these  cases  was 
concerned.  Mathews  v.  State,  88  Tex.  102. 

And  it  to  an  incorrect  practice  to  entw 
and  have  acted  upon  these  two  motions  at 
Qie  same  time.  Freeman  t;  Ballioad,  supra. 
One  or  two  courts  have  held  that  tboe  two 
TnotloDs  may  be  pending  at  the  same  time, 
and,  If  there  to  nothing  to  the  contrary,  It 
will  be  presumed  Hat  they  w«k  ruled  upon 
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In  fbelr  proper  order.  Tolnme  1,  i  9D6,  Elli- 
ott, Gen.  Practice.  But  flila  preanmptlon,  even 
if  tolerated  In  tbls  state,  coold  not  be  Indul- 
ged In  In  this  record.  It  cannot  be  piesnm- 
ed  tbat  tbese  two  motions  were  made  and 
were  pending  together.  The  recital  la: 
**Come8  the  defendant  and  moves  the  conrt 
\n  arrest  of  Judgment  and  for  a  new  trial, 
which  motion  being  beard  Is  overruled."  EtI- 
dentljr  there  waa  a  single  motion  embracing 
two  distinct,  If  not  IncongmouB,  matters  of 
procedure,  and  Invoking  tbe  judgment  ot  the 
trial  Judge  apon  It  In  addition,  even  it  this 
was  constmed  as  an  equivalent  of  recital  of 
the  two  motions,  yet  It  could  not  be  presum- 
ed that  they  were  disposed  of  In  proper  or- 
der; for,  from  the  atatement  of  the  record 
Juat  given,  we  think  tbe  necessary  interence 
Is  that  the  motion  in  arrest  was  first  mad^ 
and,  being  ao  made,  was  disposed  of  first 
The  1^1  effect  of  tbe  waiver  of  the  motion 
for  new  trial  Is  that  the  conrt  la  confined  to 
error  assigned  upon  the  face  of  tbe  record. 

In  addition,  the  motion  In  arrest  should  1 
state  concdsely  tbe  defects  complained  of,  or  | 
tbe  ruling  of  tbe  lower  court  upon  such  mo-  ; 
tion.  It  Is  held,  cannot  be  reviewed  on  appeal. 
Noyes  V.  Parker,  64  Vt  379,  24  AU.  12;  Peo- 
ple V.  Dick,  87  Cal.  277;  State  y.  Wing,  32 
Me.  581;  Vandever  v.  OarsbwUer,  63  Ind. 
186;  JState  v.  Bryan,  89  N.  G.  B31.  Nor  wUl 
tbe  motion  be  enta-talned  tm  mere  matters 
of  form.  Greene  v.  State,  69  Oa.  869;  State 
V.  Raymond,  20  Iowa,  586;  Blllhigs  v.  State, 
107  Ind.  69;  Com  v.  Btaxleton,  2  Swan,  !i72. 
Tbls  court  haa  held  that  tbls  was  the  better, 
**lf  not  tbe  only  correct  practice."  State  v. 
Steele,  60  Tenn.  184.  A  motion  in  arrest  is 
much  in  the  nature  of  a  demurrer  which  goes 
to  defects  upon  the  face  of  the  pleadings, 
and  this  common-law  ruling  requiring  tbe 
motion  in  arrest  to  point  out  to  tbe  trial 
court  the  matters  complained  of  is  In  ac- 
cordance with  tbe  spirit  of  our  legislation  aa 
to  demurrers.  Tbe  general  demurr»  prevail- 
ed for  many  years  In  this  state,  bnt  It  was 
finally  condemned  as  a  vicious  practice,  In 
that  it  laid  a  trap  tor  trial  courts  and  for 
adversary  counsel.  So  the  C!ode  ot  1K>8  abol- 
ished It.  and  provided  that  the  demurrer 
must  specify  the  defects  relied  oa.  We  tiilnk 
a  general  motion  In  arrest  la  equally  objec- 
tionable, and  should  be  discountenanced. 

It  follows,  from  what  haa  been  said,  tbat 
tbe  Judgment  of  the  lower  court  la  affirmed. 


8HEBB0D  ft  OO.  v.  HUGHES. 
(Supreme  Court  of  Tennessee.   June  22,  1903.) 

DEPOSITIONS— WITNESSES  RESIDINQ  IN  COUN< 
TT— PRESENCE  OF  WITNESS  AT  TRIAL 
—USB  OP  DEPOSITION. 

I.  Sliannon's  Code,  S  5626,  provides  tbat  tbe 
deposition  of  any  person  residing  la  tbe  county 
where  the  lult  is  pending  may  be  taken  by  any 
party,  but  the  opposite  party  may  summou  the 
witness,  In  -whicii  case  he  shall  be  examined  as 

1 L  Bm  DtfotiaoBM,  vol.  16.  Cmt.  Die  H  SS.  IBS. 


If  summoned  by  the  party  taking  his  deposition. 
Heidi  ^^^^  where  tbe  deposition  of  a  witness 
residing  in  the  county  was  talcen  by  plaiotiil, 
and  the  witness  was  present  at  the  trial  under 
snbpoeua  issued  by  defendant,  plaintiff  was  en- 
titled to  read  tbe  same,  or  examine  the  wit- 
ness orally,  or  decline  to  do  either,  at  his  elec- 
tion, but  tn  either  event  defendant  was  entitled 
to  examine  the  witness  aa  plaintiff's  witness  as 
to  all  matters,  whedier  brought  out  In  the  depo- 
sition or  not. 

Appeal  from  Circuit  Court,  Crockett  Coun- 
ty; John  R.  Bond,  Judge. 

Action  by  Charley  Hughes  against  Sherrod 
ft  Co.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.  Affirmed. 

Craig  ft  Casey,  for  appellants.  W.  F. 
Poaton,  for  respondent 

WILKES,  J.  This  la  an  action  of  replevin 
for  some  lumber  and  shingles.  The  caae 
was  tried  before  a  Jury  in  the  conrt  below, 
and  there  waa  verdict  and  Judgment  for  the 
plalntlfT,  Hngbes.  and  the  defendants  have 
appealed. 

It  is  said  there  is  no  evidence  to  support 
tbe  verdict  This  Is  based  oa  the  Idea  that 
Hughes  became  the  owner  of  the  lumber 
and  sbingles  by  a  fraudulent  arrangement 
with  Shepard,  from  v^m  he  claims  to  have 
bought  them.  Tlds  was  a  matter  which  ad- 
dressed ita^  to  the  Jury,  and  tbey  have 
found  for  the  plaintiff,  and  thoe  Is  evidence 
to  support  their  finding. 

It  Is  said  that  it  was  error  to  allow  tbe 
deposition  of  tbe  notary  public,  Neal.  to  be 
read.  Neal  lived  in  the  county  when  the  suit 
was  tried,  bis  deposltifm  bad  been  taken 
by  the  plaintiff,  and  he  had  then  been  sum- 
moned by  tbe  d^endant  as  a  witness,  and 
was  present  at  the  trial  and  sworn,  and 
placed  under  the  rule  by  the  defendant,  and 
waa  80  under  the  mle  when  plaintlfl  offered 
to.  and  did,  read  tbe  d^titlon  over  defend- 
ant's objection.  It  Is  insisted  that  this  was 
contrary  to  statute  (Shannon's  Code,  }  6626), 
which  Is  as  follows:  "Tbe  deposition  oi  any 
person  residing  In  the  county  where  the  suit 
is  pending  may  also  be  taken  by  either  party, 
but  the  opposite  party  may  summon  the  wit- 
ness, in  which  case  be  shall  be  examined  i^s 
If  summoned  by  the  party  taking  his  depo- 
sition." This  statute  has  twice  been  passed 
upon  by  this  conrt:  First  iu  the  case  of 
Tnmey  v.  Offlcor,  3  Head,  676;  and,  second. 
In  tbe  case  of  Puryear  v.  Beese,  0  Cold.  21. 
In  the  two  cases  the  court  held  dlrecOy  oppo- 
site views,  holding  in  the  flnt  that  the  depo- 
sition might  be  read,  though  the  witness  was 
summoned  and  In  court  under  subpoena,  and 
he  might  then  be  cross-examined  by  tbe  op- 
posite party.  In  tbat  case  the  depositions 
appear  to  have  been  read  vrltbout  objection, 
and  the  witness  wiB  cross-examined  by  tbe 
opposing  party.  The  court  held  that  tbe  sec- 
tion did  not  make  it  obligator  in  such  cases 
on  the  party  taking  the  deposition  to  read  it, 
but  he  might  have  examined  the  witness 
orally  or  read  the  deposition;  and  the  appo- 
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aito  party  In  either  erftnt  iroald  hare  been 
^titled  to  cross-examine  blm  as  the  witness 
of  tbe  party  who  bad  taken  his  deposition. 
In  the  latter  case  (6  Cold.  27)  the  court  held 
that  in  such  case  the  party  taking  tbe  dep- 
osition could  not  read  It,  but  must  orally 
examine  tbe  witness.  While  the  case  of  Tur- 
ney  v.  Officer  is  not  referred  to  by  name,  tbe 
court  evidently  had  It  In  mind  when  It  said 
that  It  appeared  to  have  been  held  otherwise, 
but  the  practice  then  laid  down  was  the 
proper  one.  Judge  Caruthers,  in  his  His- 
tory of  a  Lawsuit  (page  192,  {  31^),  concurs 
with  the  Tlew  of  the  court  in  the  Goldwell 
Case,  but  without  referring  to  the  case  of 
Tumey  v.  Officer,  S  Head,  576,  which  was 
decided  about  the  time  the  History  of  a 
Lawsuit  was  written.  It  is  not  improper  to 
note  tbat  tlie  History  of  a  lawsuit  was  writ- 
ten very  soon  after  the  Code  of  1858  was 
enacted.  Prior  to  tbe  enactment  of  the  Code 
of  1868,  there  does  not  appear  to  have  been 
any  prorlslon  of  law  authorizing  tbe  taking 
of  depositions  of  persons  living  in  the  county 
of  the  pending  suit.  There  was  a  statute  pro- 
viding for  taking  deposltlona  of  parties  not 
Uviug  In  the  county,  and  In  such  cases  d^po- 
altions  might  be  read,  though  witnesses  were 
la  court  and  under  subpcena.  and  in  such 
cases  they  were  to  b*  treated  as  wdtneases 
of  the  party  taking  the  deposit! OBS.  Ford  t. 
Ford.  11  Humph.  8B;  Puryear  t.  Reese,  6 
Cold.  27;  Car.  Hist.  Lawsuit,  |  814;  Sweat 
T.  Rogers,  6  Heisk.  122.  It  is  not  of  so 
much  In^Kirtance  that  the  rule  be  settled  in 
accord  with  either  view,  as  it  Is  that  it  be 
settled  la  accwd.  with  one  or  the  other  defi- 
nitely. 

We,  are  of  the  opinion  that  tbe  practice 
laid  down  in  Tumey  t.  Officer,  S  Head.  676, 
should  be  establishod  and  followed.  This 
makes  the  rule  uniform  as  to  witnesses  in 
aad  out  of  the  county  whose  depositions  may 
be  taken,  and  we  see  no  valid  reason  tor 
any  difference  In  tbe  two  cases;  and  we 
therefore  Iioid  the  rule  to  be,  in  both  classes 
of  cases,  that  when  tbe  deposition  of  a  wit- 
ness In  or  out  of  the  county  has  been  taken 
by  either  party,  and  tbe  opposite  party  has 
bxonglit  the  witness  Into  court  by  snbpcena, 
tbe  party  who  has  taken  the  deposition  may 
read  it,  or  may  examine  the  witness  orally, 
or  may  decline  to  do  either,  as  he  chooses; 
bat,  in  either  event,  tbe  opposite  party  may 
examine  tihe  witness,  treating  him  as  the 
witness  of  tbe  party  who  has  taken  hla  dep- 
osition as  to  all  matters,  whether  bron^t 
out  in  the  deposition  or  not  It  is  true  tbe 
statute  uses  the  word  "shall,"  but  this  word 
has  been  held  to  be  a  conrertibie  term  with 
"may."  Bank  t.  Johnson,  3  Humph.  28; 
Barnes  v.  Thompson,  2  Swan,  813.  The  use 
of  the  term  "shall"  does  nojt  make  an  ex- 
amination impoatlve,  but  is  only  intended  to 
lay  down  the  mie  that  he  may  be  examined 
orally  by  eitfaw  party;  but  if  his  d^Mwitioa 
la  read  or  not,  or  he  la  examined  by  either 
party,  he  shall  be  treated  and  considered  as 


tbe  witness  of  tbt  party  who  has  tak«i  tiw 

deposition. 

It  follows  there  was  no  error  in  tbe  Judg- 
'  ment  of  the  coort  bdow,  and  it  is  affirmed, 
with  COSti^ 


JACKSON  V.  COFFIIAN  et  aU 

(Supreme  Court  of  Tennessee.   June  23,  1906.) 

ATTACHMBNT-PARTIBS— TRUST  D&BD— FORE- 
CLOSOBB— BIGHTS  IN  SURPLUS 
PROCBSDINOa. 

1.  Complaiaant  filed  a  bill  BTerring  tiiat  tiw 
principal  defendant  was  indebted  to  him  is  a 
stated  sum;  that  he  owned  certain  land,  but 
was  a  nonresident;  and  that  complainant  was 
entitled  to  attach  the  land  and  hold  It  as  se- 
cnilty  for  the  satisfaction  of  any  decree  re- 
covered  by  him.  He  joined  a  second  mort^ag^e 
as  a  party  defendant,  but  failed  to  Join  the 
trustees  under  a  prior  deed  of  trust.  Bcl4, 
that  he  took  nothing  by  bis  attachment. 

2.  On  foreclosure  of  a  prior  deed  of  tmst, 
and  coniieQuent  extiuguiaament  of  a  seeond 
mortgage  on  the  land,  the  lien  of  tbe  secoDd 
mortgagee  was  transferred  to  tbe  surplus  pro- 
ceeds arising  from  the  sale. 

3.  Levy  by  gamiabment  on  tbe  snrploB  pro- 
ceeds by  an  nnsecured  creditor  could  not  defeat 
the  second  mortgagee's  lien. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Heiskell,  Chancellor. 

Bill  by  J.  M.  Jackson  against  W.  P.  Caff- 
man  and  others.  Decree  for  complainant. 
Defendants  a^^l.  Bevnsed. 

Carroll,  McKeller  &  BnlUngton  and  Wat- 
eoD  A  Fltzhugh,  for  appellants.  W.  R  Oils- 
son  and  UalMie  ft  Malone,  for  appellees 

BEARD,  C.  J.  This  is  a  controversy  bfr 
tween  two  adverse  claimants  over  the  sur- 
plus proceeds  of  a  tract  of  land  lying  In 
Shelby  county,  realized  by  Eldridge  and  Rich- 
ardson, trustees,  who  foreclosed  a  trust  deed 
made  by  the  defendant  Coffman  to  them  to 
secure  a  purchase-money  note  described  there- 
in. Tbe  complainant  claims  that,  by  proper 
process  in  this  case,  be  impounded  tills  fund, 
and  is  entitled  to  have  it  applied  to  the  del>t 
against  Coffman,  which  be  sets  up  In  his 
bill;  and  tbe  defendant  the  Chickasaw  Coop- 
erage Company  rests  Its  contention  upon  a 
mortgage  second  in  i>oInt  of  time  to  this  trust 
deed,  made  by  CofTmao  to  secure  It  In  lai^t- 
advances  made  by  this  company  to  him. 
The  bin  was  filed  on  the  15th  of  May.  ISai". 
and  In  it  complainant  alleged  that  Coffmts 
was  Indebted  to  him  in  an  amount  set  out 
therein;  that  he  was  the  owner  of  this  tract 
of  land,  but  a  nonresident  of  tbe  state;  and 
that  complainant  was  entitled  to  attach  tlli^- 
property  and  hold  it  as  security  for  the  sat- 
isfaction of  the  decree  which  he  asked  tL'> 
court  to  render  in  his  favor  as  such  cre<l- 
itor.  As  the  holder  of  the  mortgage  shore 
referred  to,  which  bore  date  the  IStb  of  Fet^ 
mary,  1899,  the  Chickasaw  Cooperage  Com- 
pany was  made  a  defendant,  and  It  was  call- 
ed upon  to  disclose-  in  its  answer  wbst  ad- 

1 1.  Sm  HortcRM,  vsL  K,  Cut.  Dig.  i  UK 
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vanees-  bad.  bem  made  oa  tUe  faith  of  tUa 
secmlty  to  CofCman;  but.  romplalnant  arer^ 
red,  oa  Inftwmatlflii,  tbat  tbere  waa  little.  If 
anytblDS,  left  of  tlila  mor^M^  debt.  la 
accordance  with  tbe  pnyer  of  the'  Ull,  bb  : 
attachment  vaa  Issoed  ami  levied  oa  the  . 
land.  At  the  time  of  flUns  the  bin,  there 
was  oatBtandhig:  the  tmel  deed  to  Eldridge 
and  BlchardaoD^  iililch  aattedated  the  mort- 
gage made  b7  GoSman  to  tiie  cocqperage 
company.  The  eoEiatenoe  of  this  tmat  deed 
seems  to  have  been  OTerUxAed  by  the  draf ta* 
man  of  the  bill.  At  any  rate,  the  complai»- 
ant  proceeded  agalast  the  land  without  any 
mention  of  this  conTeyanee,  and  wtthont 
making  the  trutees  pairtlcs  defmdant  <  This 
being  it  la  evident  complahiant  toob  noth- 
ing l^  hlB  attadmient  Laae  r.  Marrimil,  1 
Helsk.  SO;  BlBcfctrnm  Clarke,  86  Xenn. 
SOB,  3  &  W.  006. 

SnbseqnenHy,  however,  at  the  81st  of  Jan- 
uary, 1900,  tin  compialttaart  filed  an  amend- 
ed and  sappleiBental  bSr  In  which,  after 
vepe&ting  the  aUegatfama  of  Us  orlgbial  bill. 
It  was  averred  tlmt  on  tb*  16th  of  December, 
1898,  Coffman  had  executed  a  mwtgaga  to 
the  CSitekasaw  Coopen^  Compai^  of  all  the 
white- oak  tlmbor  on  certain  lands  In  the  state 
of  Arkansas,  and  on  tbe  machinery  to  be 
erected  <ni  these  tcacta  to  manufactnre  tbii 
timber  into  staves  together  wltb  aU  the  bolts 
or  stavea-tbat  might  be  sawed  w  cot  from  It, 
to  aeciate  a  note  of  ^!,830  doe  the  company, 
and  "other  advances  to  be  made/*  It  was 
olao  alleged  ^t  this  indebtedness  secnred 
by  the  Arkansas-  mortgage  had  l»en  greatly 
redneed  by  the  ISth  of  P^roary,  1880,  the 
date  the  TeunotBee  mtHrtgage,  and  that 
since  that  datc^  as  well  as  since  the  flUng  of 
tbe  original  bUl  and  the  levy  of  the  attach- 
ment, the  cooperage  company  bad  received 
many  car  loads  of  ataves  which  woe  ship- 
ped by  Cf^fman,  tlie  aggregate  value  of 
which  was  at  least  112,000,  wbldi  snm,  it 
was  dialled,  was  amide  to  dUicha]^  all  lla- 
bllitiee  secured  by  tbe  land  mortgage  er- 
totlng  at  tile  date  of  the  levy  of  the  attach- 
ment, and  that  by  operation  of  law  this  mort- 
gage was  rtieased  as  agalast  complainant, 
and  the  pn^rty  covered  by  It  opened  to  the 
attachment  of  oomplidnant.  This  pleading, 
as  did  tbe  original  bill,  omitted  all  mention 
of  tbe  trust  deed,  and  also  failed  to  make 
the  trustees  parties  defendant 

After  the  filing  of  this  amended  and  sup- 
plemental bill,  ano&er  attachment  was  le- 
aned. It  seems  that  on  April  10,  1000,  tbe 
tmsteee,  Eldridge  and  Blchardson,  foreclosed 
this  trust  deed,  and  from  the  proceeds  of  sale 
had  remaining  in  their  hands,  after  satisfy- 
ing the  trust  deed  and  expenses,  a  consider- 
able  surplus.  Upon  this  tbe  last  attachment 
was  levied  by  proper  garnishment  process, 
and  it  Is  this  surplus  which  complainant 
seeks  to  reach;  and  his  -contention  Is  that 
either  under  tbe  original  attachment  on  tbe 
land,  or  else  by  virtue  of  the  garnishment,  | 
be  has  the  right  to  appropriate  it  to  his  debt  I 


As  has  been  seen,  thisi  claim  cannot  be  rested 

on  the  original.  Osn  It  be  on  flie  latter-  at- 
tachment? The  record  clearly  shows  that  on 
the  im  day  of  May,  1809,  Ooffman's  Indebt- 
edness to  tbe  OUekasaw  Coopmge  Compar 
ny.  secured  by  the  Arkansas  and  Tramessee 
mortgages,  amounted  to  the  sum  of  ¥0,0^00, 
and  that  from  tbat  date  tq?  to  tbe  time  of  the 
sorvlce  of  the  garnishment,  the  10th  of  April, 
1900,  it  had  additionally  advanced  to  htm,  in 
various  amounts  and  at  various  times,  sums 
aggregating  $10,861.26,  making  a  total  debit 
on  that  day  of  y21.0SB.  It  also  shows  that 
at  this  latter  date  tbe  sum  total  of  Coffman'a 
credits  with  the  company  was,  from  all  sour- 
ces, ¥10,424.81. 

We  think  th«e  is  little  difficulty,  In  view 
of  these  facts,  in  determining  the  respective 
rights  of  the  parties.  When  tbe  tmstdeedon 
this  land  was  foreclosed,  the  efEbct  of  such 
foredoBure  was  to  extingnlsb  the  second 
mortgage;  but,  as  to  tbe  Burplos  left  after 
the  payment  of  the  trust  deed  and  the  ex- 
pensee  of  sale,  there  can  be  no  doubt  It 
stood  in  the  place  of  and  represented  the 
eqoIlT  of  redemptlm,  upon  wUcb,  by  vbrtne 
of  its  mortgsge,  the  cooperage  conqiany  had 
a  lien.  2  Jones  on  Mortgages,  f  1687.  This 
being  se,  the  question  is,  undw  what  sound 
rule  can  cmiQilalnant  deprive  this  company 
of  Itv  light  to  thla  surplus,  and  have  it  ap- 
plted  to  ttila  claim,  when  his  lien  is  inferiw 
in  point  of  time?  None  has  been,  and  we 
tbink  nme  can  b^  found.  Had  complain- 
ant, after  his  levy  by  gamlslnnent  on  this 
surplus  fund,  filed  a  snpplemoital  biU,  in- 
voklng  the  doctrine  of  marshaling  securities, 
upon  tbe  ground  that  tbe  cooperage  company 
bad  two  securities,  and  he  a  Hen  only  on  one 
of  these,  tala  claim  would  have  been  entitled 
to  equitable  consideration.  But  this  wss  not 
don^  and  such  is  not  the  theory  of  his  case. 
He  comes  as  am  attachment  creditor,  and 
asks  the  court  to  oust  a  mortgagee  who  Is 
first  in  time  and  r^ht  ftom  a  aecurity  to 
which  be  Is  entitled,  and  an>ly  it  to  Us  (the 
complalnant'B)  claim.  Tlila  cwnot  be  done. 
Noien  V.  Crook,  6  Humph.  812. 

In  conclQSton,  it  is  proper  to  say  that  the 
rule  as  to  ai^llcatipn  of  paymoita.  Invoked 
by  complainant,  does  not  arise  on  the  facts 
presented  In  this  recwd. 

The  deoee  of  the  chancellor,  save  as  to  the 
l>er8onal  decree  agabist  Ooffman,  is  reversed, 
and  the  bill  is  dismissed  as  to  tlie  Chickasaw 
Cooperage  Company,  at  coat  of  comphiinant. 


MEMPHIS  ST.  BY.  CO.  v,  KABTRIGHT. 

(Supreme  Court  of  TennCBsee.    May  23.  1903.) 

STREET  KAILWAT  COMPANY— FALL  OF  TROI.- 
LEY  WIRE  —  RES  IPSA  LOQUITUR  —  NEGLI- 
GENCE —  SUFFICIENCY  OP  EVIDENCE  —  CON- 
STRUCTION AND  MAJNTKNANCB— DEGREE  OF 
GARB  REQUIRED. 

1.  The  doctrme  of  res  ipsa  loquitur  applies 
to  the  fall  of  a  street  car  compimj-'a  tn.lley 
-n-ire.  caused  by  a  stroke  from  a  deranged  trol- 
ley pole. 
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2.  Id  an  actios  against  a  street  raitwar  com- 
pany for  Injuries  from  a  fall  of  a  trolley  wire, 
occasioued,  as  plaintiff  testified,  b;  a  blow  from 
the  trolley  pole  of  an  approaching  car,  the  com- 
pany's employr^s  whose  duty  it  was  to  make  re- 
pairs testified  In  general  terms,  but  quite  em- 
phatically, as  to  the  quality  of  the  wire.  Its  con- 
dition, and  frequent  inspection.  Held  that,  in 
view  of  the  presumption  of  uegligeuce  arising 
from  the  manner  of  Uie  injury,  a  finding  of  neg- 
ligence was  BOStalBed  by  the  evidence. 

3.  A  street  ear  company  is  under  obligation 
to  use  the  highest  degree  of  care  In  constructing 
and  maintaiuiag  its  electric  wires,  BO  as  to  avoid 
injuring  persons  In  the  streets. 

Brror  to  Circuit  Court,  Slielby  County;  J. 
P.  Young,  Judge. 

Action  hy  William  Kartrlght,  by  his  next 
friend,  against  the  Memphis  Street  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Wright,  Peters  &  Wright,  for  plaintiff  In 
error.  Jerre  Home  and  M.  C  Ketchum,  fmr 
defendant  in  error. 

WILKES,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries.  It  was  tried  In  the 
court  below  by  a  Jury,  and  there  were  a  ver- 
dict and  Judgment  for  $250,  and  the  railway 
company  has  appealed  and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  that  plaintiff,  a  young  man,  about  20 
years  of  age,  was  standing  on  the  pavement 
at  the  comer  of  Raybum  and  Vance  streets, 
In  the  city  of  Memphis.  A  car  of  the  defend- 
ftnt  company  was  approaching  on  the  street, 
when  the  trolley  wire,  forming  part  of  its 
overhead  constmctlon,  with  an  insulator  upon 
Its  end,  fell,  and  the  Insulator  struck  the 
plaintiff  upcHi  the  bead,  inflicting  a  wound 
over  bis  right  eye.  wblcb  left  a  permanent 
scar  or  blemish  on  his  face.  He  was  con- 
fined to  'bis  bed  for  several  days,  and  was 
not  able  to  work  for  some  10  days,  and  Incur- 
red a  medical  bill  of  $25.  It  is  not  definitely 
shown  what  caused  tbe  breakage  and  fall  of 
the  trolley  wire,  but  the  plaintiff  states  that 
the  trolley  pole  knocked  the  wire  down;  that 
he  saw  It  fly  off  and  knock  the  wire  down. 

It  Is  assigned  as  error  that  there  Is  no  evi- 
dence to  sustain  the  verdict'  This  assign- 
ment is  based  upon  tbe  theory  that  there  Is 
no  definite  testimony  as  to  why  the  wire 
broke,  and  no  evidence  of  negligent  constmc- 
tlon, maintenance,  and  operation  of  the  line, 
while  there  Is  testimony  that  the  wire  was 
In  good  condltlMi,  and  had  been  Inspected  two 
days  before;  that  at  the  time  there  was  a 
break  In  the  wire  near  the  same  place  which 
was  repaired,  and  the  wire  was  then  found 
to  be  In  proper  condition.  The  rule,  as  laid 
down  In  the  case  of  Chattanooga  Ry.  Co. 
V.  Mingle,  103  Tenn.  007,  50  S.  W.  23.'  76 
Am.  St.  Rep.  703,  is  that  "negligence  on  the 
part  of  the  street  car  company  in  the  se- 
lection, constmctlon,  or  supervision  of  Its  guy 
wire  Is  presumed,  without  further  evidence, 
from  the  fact  that  such  wire,  dangerously 
charged  with  electricity,  falls  on  or  near  a 
public  street,  even  U  Its  fall  was  caused  by 


a  stroke  from  tbe  deranged  trolley  of  a  pass- 
ing car."  This  presumption  of  negligence 
must  be  overcome  by  tbe  car  company.  The 
evidence  Introduced  by  the  company  consist- 
ed of  the  testimony  of  Bowen,  tbe  lineman; 
Brickson,  tbe  foreman  of  the  repair  appara- 
tus, called  the  "Trouble  Wagon";  and  a 
negro,  Brancb,  a  member  of  his  crew.  Tbe 
testimony  of  these  witnesses  is  quite  con- 
tradictory, though  they  speak,  in  general 
terms,  quite  emphatically  as  to  tbe  quality 
of  tbe  wire.  Its  condition,  and  frequent  in- 
spection. They  are  more  or  less  interested,  as 
employes  whose  duties  were  to  make  repairs 
and  keep  tbe  line  In  order.  On  the  other 
hand,  tbe  testimony  of  the  plaintiff  furnishes 
some  evidence  that  the  breakage  was  caused 
by  tbe  slipping  of  tbe  trolley  pole,  which  is 
not  explained;  and  the  Jury,  from  his  state- 
ment, might  bave  legitimately  Inferred  that 
there  was  negligence  In  the  slipping  of  tbe 
pole,  or  a  defect  In  the  condition  of  the  wire, 
and,  under  the  rale,  this  is  sufficient  testi- 
mony, coupled  with  the  presumption,  aris^ 
Ing  out  of  the  breakage,  that  tiiere  was  n^li- 
gence. 

The  other  assignments  of  error  may  be 
treated  tc^ether,  and  relate  to  the  degree  of 
care  required  to  be  exercised  by  electric  street 
railways  In  the  constmctlon,  maintenance, 
and  operation  of  Its  superstracture. 

The  court  charged  the  Jury  that  the  street 
car  company  was  obligated  to  use  the  best 
materia],  most  approved  methods  of  c<mstmc- 
tlon,  and  the  highest  degree  of  care  and  skill 
In  maintaining  and  keeping  same  In  repair, 
considering  the  dangerous  nature  of  the  ap- 
pliances, and  the  peril  to  life  and  limb  em- 
bodied In  their  use.  And  it  Is  Insisted  that 
this  was  requiring  too  great  a  degree  of  care, 
and  tbe  court  was  requested  to  charge  that 
the  company  was  only  required  to  exercise  a 
high  degree  of  care  In  these  reflects,  and  not 
the  highest  degree  of  care.  Counsel  cites  In 
support  of  his  contention  the  language  of 
this  court  in  Chattanooga  Street  Railway  t. 
Slingle,  103  Tenn.  667,  56  S.  W.  23,  76  Am. 
St.  Rep.  703;  Street  Railway  v.  Nugent  (Md.) 
38  AU.  779,  3»  U  R.  A,  161;  Nellis  on  Street 
Surface  R.  R.  2SS.  Tbe  trial  Judge,  In  por- 
tions of  his  charge,  did  state  the  rale  to  be 
a  high  degree  of  care,  and  defined  the  term, 
with  accuracy,  as  requiring  care  commen- 
surate with  the  perils  to  be  apprehended, 
and  such  as  would  make  the  appliances  safe 
in  their  use;  but  he  also.  In  another  part, 
charged  that  tbe  highest  degree  was  required. 
The  charge  is  open  to  the  objection  that  the 
mie  is  not  stated  In  the  same  or  equivalent 
terms  In  ail  portions  of  the  charge,  and  was. 
to  some  extent,  confusing  to  the  Jury;  but 
we  must  assume  that  the  jury  applied  the 
strict  mle  of  the  highest  degree  of  care,  in 
order  to  constitute  error,  even  upon  defend- 
ant's contention.  It  Is  true  In  the  case  of 
Chattanooga  R.  Co.  v.  Mingle,  103  Tenn.  070, 
56  S.  W.  24,  76  Am.  St  Rep.  703.  this  court 
said*  "In  view  of  the  extreme  peril  ooose- 


Digitized  by  Google 


TeniL) 


JCBMFHIB  ST.  BT.  CO.  t.  KABTRIGHT. 


731 


qnent  vpm  fbm  dbplacement  and  fall  of  tbe 
wires,  and  In  ttie  t^ieratliHi  at  an  electric  rail- 
way Bystem,  it  is  esoentlal  tbat  a  high 
ct  care  be  exerdaed,  not  only  In  the  construc- 
tion, bat  In  thdr  continued  maintenance  In 
a  good  and  safe  conation."  Oltlng  Denver 
Cktns^  Oo.  T.  Simpson,  21  Colo.  371,  41  Pac.  4/00, 
81  L.  R.  A.  566;  Glraodo  t.  Electric  Imp. 
Co.,  107  Cal.  120^  40  Pac.  108,  28  L.  B.  A. 
690,  48  Am.  St  Itep.  114.  The  real  point 
at  issue  In  the  Hlngle  Case  was  whether  the 
doctrine  of  rea  Ipsa  loquitur  applies  In  'case 
of  breakage  of  tlie  wires,  so  as  to  require  the 
CMupany  to  ns»el  tiie  prMumptkm  of  negll- 
gmce  arising  from  the  mere  fact  of  breakage; 
but  the  court  was  not  attempting  to  lay  down 
with  strict  accuracy  the  full  measure  of  care 
required  of  such  companies  In  the  coDStmc- 
tlon,  maintenance,  and  operation  of  -their 
lines.  So  the  question  recurs,  was  it  error 
to  Instruct  the  jury  that  the  highest  degree 
of  care  must  be  eicerdsed?  In  the  case  of 
Denrer  Ccms.  Co.  t.  Simpson,  21  Colo.  871, 
41  Pac.  400,  81  L.  B.  A.  506,  It  was  said  by 
the  trial  Judge:  "The  defendant  was  not  an 
Insurer  of  tbe  safe^  of  the  ptadntUf,  but,  in 
constructlDg  Its  line  and  In  maintaining  the 
same  In  repair.  It  was  held  to  the  highest 
degree  of  care  and  diligence,  and  In  this  re- 
spect was  bound  to  the  highest  degree  ot 
care.  aUll,  and  diligence  In  the  construction 
and  maintenance  of  Its  lines  of  wires  and 
other  appurtenances,  and  in  carrying  on  its 
business  so  Hs  to  make  the  same  safe  against 
accidents,  so  far  as  such  safety  can,  by  the 
use  of  such  care  and  diligence,  be  secured. 
If  It  obserred  such  a  degree  of  care.  It  was 
not  liable.  U  it  failed  therein.  It  was  liable 
tox  the  Injuries  caused  thereby."  On  appeal 
this  charge  was  affirmed,  the  appellate  court 
saying:  **Where  all  minds  concur,  as  ttiey 
must  In  a  case  like  the  one  we  are  ocmslderlng, 
In  regarding  the  carrying  on  of  a  business 
as  fraught  with  peril  to  the  public  Inherent 
In  the  nature  of  the  business  Itstif,  the  court 
makes  no  mistake  In  defining  the  duty  of 
those  conducting  It  as  the  exercise  of  the 
utmost  care.  It  was  thmfore  uot  prejudicial 
error  for  the  court  to  tell  tbe  Jury  In  that 
ease  what  the  law  requires  of  the  defendant, 
Tlx.,  the  Ugfaest  degree  of  care  In  craiductlng 
Its  business.  The  late  case  of  Block  t.  Mil- 
waukee Street  Ballway  Company,  SO  Wis. 
871,  61  N.  W.  1101.  27  L.  B.  A,  866,  46  Am. 
St  Bep.  rightly  Interpreted,  supports 
this  doctrine;  and  the  case  of  Haynes  t. 
Balelgh  Oas  Ctnnpany,  114  K.  C.  203,  10  8. 
B.  344,  26  L.  B.  A.  810,  41  Am.  St  Rep. 
786,  expressly  lays  down  tiie  rule  as  ob- 
serred by  the  trial  court  in  the  Instructions 
glTen  In  this  case."  In  Olraudo  Case,  supra, 
the  court  say:  "The  public,  adde  from  the 
consumers  using  the  commodity,  owe  no  duty 
to  those  introducing  it  But  on  the  other 
hand,  it  Is  the  duty  of  those  making  a  prt^t 
from  the  use  of  so  dangerous  an  element  as 
electricity  to  use  the  uttnost  care  to  prevent 
litJury  to  any  class  of  people  composing  the 
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pnbll^  which  cmslBts  In  conriderable  mem- 
bcr&  They  must  protect  those  baring  less 
than  the  ordinary  knowledge  of  the  character 
of  Qie  commodllT'"  In  Haynes  t.  Ralegh 
Oas  Cwnpany,  supra,  the  rule  Is  stated  thus: 
"It  is  due  to  tbe  citizen  that  ^ectric  com- 
panies that  are  permitted  to  use  tor  their 
own  purposes  the  streets  of  a  dty  <a  town 
shall  be  required  to  use  tbe  utmost  degree 
of  care  In  the  construction,  infection,  and 
repair  of  their  wires  and  poles,  to  the  end  that 
travelers  along  tbe  highway  may  not  be  Injur- 
ed by  their  ai^llances.  The  danger  Is  great 
and  care  and  watchfulness  must  be  com- 
mensurate with  it  All  the  reasons  that  sup- 
port tbe  rigid  enforcement  of  this  rigid  mle 
against  the  carrier  of  passengers  by  steam 
apply  with  double  force  to  those  who  are 
allowed  to  lAace  above  the  streete  of  a  dty 
wires  charged  with  a  deadly  current  of 
electricity,  or  liable  to  become  so  diarged. 
The  requirement  does  not  carry  with  It  too 
heavy  a  burden."  In  City  Electric  Railway 
Company  v.  Conery,  61  Ark.  381,  33  S.  W. 
426,  31  L.  B.  A.  570,  64  Am.  St.  Rep.  282, 
the  court  uses  this  language:  "Electric  com- 
panies are  bound  to  use  reasonable  care  In 
tiie  amstructlon  and  maintenance  of  their 
lines  and  apparatus— that  Is^  such  care  as  a 
reasonable  man  would  use  under  the  dr- 
cumstences— and  will  be  responsible  tor  any 
conduct  falling  short  of  this  standard.  TbiA 
care  varies  with  tiie  danger  which  will  be  In- 
curred by  negligence.  In  cases  where  the 
wires  cairy  a  strong  and  dangerous  current 
of  electridty,  and  the  result  of  negligence 
might  be  eiqioeure  to  death  or  most  serious 
acddents,  the  highest  degree  of  care  Is  re- 
quired. This  is  especially  true  of  electric 
railway  wires  suspended  over  the  streete  of 
populous  cities  or  towns.  Here  the  dai^r 
is  great,  and  the  care  exercised  must  be  com- 
mensurate with  it  Bnt  this  duty  does  not 
make  them  Insurers  agahist  acddents,  tor 
tbey  are  not  responsible  for  acddente  which 
a  reasonable  man.  In  the  exerdse  of  tiie 
greatest  prudence,  would  not  under  the  dr^ 
cumstences,  have  guarded  against'*  In  &e 
case  of  Cook  v.  Wilmington  Cify  Electric 
Company,  0  Houst  306,  32  Atl.  643,  the  court 
say:  "The  law  requires  that  they  [electric 
light  companies]  should  use  every  way  to  pro- 
tect and  save  the  public  from  loss  or  Injury. 
They  must  use  every  means,  regardless  of 
expense,  to  protect  and  make  safe  tbe  public, 
or  dtizens  passing  over  the  streete  of  the 
dty^  who  are  not  aware  of  danger.  They 
must  use  due  care  and  ordinary  dll^ence  In 
such  case,  with  the  legal  meaning  in  law  fol- 
lowing and  attached  to  such  wwds  as  I  have 
steted."  As  to  the  meaning  of  these  words, 
the  court  say:  "Tbe  words  *usual  and  ordi- 
nary care'  mean,  in  such  cases,  nothing  more 
or  less  than,  if  there  be  a  great  danger  and 
hazard  in  the  business,  tiiere  should  be  a 
correBponding  degree  of  skill  and  attention 
required  by  the  law."  Mr.  Keasbey,  In  his 
w(^  on  Electric  Wires,  says:   "Tbe  use  of 
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the  electric  ccrrent  IB  antborlzed  by  law.  It 
win  do  no  barm  If  It  Is  kept  In  its  proper 
place,  but  it  la  very  dangeroua  If  it  ta  allowed 
to  escape,  mioae  who  use  it  are  charged 
with  a  public  duty  to  use  the  greatest  care 
to  keep  It  from  dolDg  barm,  and,  for  failure 
to  observe  this  care,  they  are  responsible  to 
persons  Rising  the  public  streets  who  may  be 
Injured  without  any  foult  of  their  own." 
Keasbey  on  Electric  Wires,  I  243.  And  Mr. 
Joyce,  in  his  work  on  Electricity,  holds  the 
same  Tiew:  "An  electrical  company  Is  under 
the  duty  of  so  maintaining  Its  wires  as  not  to 
Interfere  with  the  free,  unobstructed,  and 
Bate  use  of  the  highway.  Although  it  is  not 
an  absolute  insurer  of  its  wires,  yet  it  is 
bound  to  use  the  utmost  care  In  malntalnlog 
them."  Joyce  on  Electricity,  1 450.  See,  also, 
UcAdam  t.  Central  B.  Ca,  67  C!onn.  445, 
85  Atl.  341. 

We  are  of  the  opinion  that  In  rlew  of  tlw 
danger  attendant  upon  the  breaking  and 
falling  of  overtiead  electric  wires  In  the 
streets,  and  the  results  to  be  apprehended  to 
persons  in  the  streets,  the  company  should  be 
held  to  the  highest  or  utmost  degree  of  care 
in  the  construction,  maintenance,  and  opera- 
tion of  its  lines;  and  the  court  was  not  In 
error  in  bo  charging.  We  are  of  <^InIon, 
also,  that,  taking  tbe  whole  of  his  cfaarge 
together,  the  Jury  must  have  understood  the 
trial  Judge  to  lay  down  ttae  rule  of  the  high- 
est degree  of  care;  and  there  Is  therefore  no 
rererslble  error  In  the  record,  and  the  Judg^ 
ment  la  affirmed,  with  costs. 


WOLF  ft  BRa  r.  ERWIN  ft  WOOD  GQ. 
«t  al. 

(Supreme  Court  of  Arkansas,  June  20,  1903.) 

CORPORATION— DBBD  OF  TRUST— AtrmORITT 
TO  BXBCUTB  —  INSOLVSNCT  —  PRBFERENCS 
OF  CREDITOR— ATTACHMENT— FRAXJDULBNT 
MORTOAOB— VALID  TRUST  DBED— EFFECT. 

1.  The  fact  that  a  chattel  mortgage  permits 
the  moilgagor  to  retain  and  dispose  of  the 
property,  substituting  other  property  of  the 
Bame  kiiid  therefor,  and  Is  therefore  void  as  to 
creditors  as  to  that  portion  of  the  property 
actually  disposed  of,  does  not  furnish  a  ground 
for  Bttachmeot  where  the  remaiDing  property 
and  that  substituted  for  the  portion  disposed  of 
are  aftenrards  embraced  in  a  deed  of  trust 
to  the  same  mortgagee. 

2.  Where,  on  the  call  of  a  corporation's  pres- 
ident, the  directors  meet,  and  agree  that  a  loan 
is  necessary,  to  be  secured  by  mortgage  ou  the 
corporation  property,  and  a  few  days  later,  at 
another  meeting  at  which  all  except  the  pres- 
ident are  prenent,  it  is  ordered  that  he  execute 
notes  and  a  deed  of  trust,  as  before  agreed,  the 
authorization  of  the  deed  of  trust  by  the  cor- 
poration RufllcIeDtly  appears;  all  of  the  direct- 
ors and  the  president  haring  a  practical  notice 
of  the  meetings. 

8.  Tbe  right  of  a  corporation  to  prefer  one 
of  Its  directors  and  ofDcers  as  a  creditor  can- 
Dot  be  questioned  where  the  corporation  Is  not 
shown  to  be  InsolvenL 

Appeal  from  Circuit  Court,  Union  County. 
i&  Chancery;  Chailes  W.  Smith,  Judge. 


Bill  by  Wolf  ft  Bro.  against  the  Brwln  & 
Wood  Company  aud  o there.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

W.  D.  JamhwHi,  Jesse  B.  Moore,  and  Morris 
M.  Cohn,  for  appellant  8iuead«  ft  Powell, 
for  appelleesL 

BUNN,  C.  J.  At  the  October  term,  1886, 
the  plaintiff  Wolf  ft  Bro.,  a  mercantile  flrm 
doing  business  in  the  city  of  Little  Rock, 
filed  a  creditors'  bill  in  the  Union  circuit 
court  In  chancery  against  the  Erwin  ft  Wood 
Company,  C  M.  Cook,  trustee,  W.  T.  and  J. 
M.  Parnell,  as  garnishees.  Subsequently  B. 
W.  Albie,  tuterrener  in  certain  prior  attach- 
ment suits,  was  made  defendant  also.  The 
defendants  filed  their  answers,  taking  issue 
on  all  the  controverted  allegations  of  the  bill. 
We  gather  from  statement  of  counsel  in  tiie 
"case''  that  the  only  ground  for  tbe  attach- 
ment upon  which  the  bill  ts  based  wae  that 
the  defendant  company  was  a  fw^lgn  cor^ 
poration,  and  a  nomreaident  of  the  state; 
and  such,  as  we  understand  It,  was  tlie  only 
ground  fOr  prerlous  attachments,  ^Ich  bad 
been  dismissed  on  compromise  some  time 
before  the  later  attachments  were  sued  oat, 
as  will  appear  further  on. 

Having  established  a  sawmill  ^ant  at 
Norphlet,  In  Union  county  of  this  state,  the 
Srwin  ft  Wood  Company  on  the  IStta  June, 
1894,  borrowed  of  B.  W.  Albie  .the  sum  of 
95,000,  for  which  It  gave  him  its  notes,  due 
in  12  months  thereafter,  and  secured  the 
some  by  Its  mortgage  of  even  date  on  all 
its  property  in  that  ridnlty  situated.  The 
company  was  then,  and  still  Is,  a  corporation 
organized  under  the  laws  of  the  state  of 
Iowa,  with  Its  principal  office  at  tbe  dty  of 
Dubuque,  In  that  state,  and  doing  business 
at  the  time  at  Xorphlet,  as  aforesaid.  Albie 
was  then  the  Tlce  president  of  tbe  company, 
and  afterwards  became  Its  treasurer,  as  be 
Is  still,  BO  far  as  the  record  shows.  The 
money  thus  borrowed  was  for  the  purpose 
of  buying  iron  rails  to  be  laid  on  the  com- 
pany's tramways  from  the  mill  at  Norphlet. 
and  woa  so  used,  according  to  the  testimony 
of  N.  P.  Wood,  one  of  the  plaintiffs,  who  had 
been  secretary  P^rt  of  tbe  time,  and  oil  tbe 
time  an  employ^  of  the  company  from  the 
beginning.  Wood  also  testlfled  that  the  com- 
pany bad  borrowed  other  money  In  1893 
from  Albie  and  from  the  First  National 
Bank  of  Dubuque,  giving  a  note  therefor 
with  Albie  as  surety.  Witness  does  not  state 
the  amount  of  these  loans,  or  whether  Alble 
paid  tbe  surety  debt.  In  other  respects  his 
testimony  is  In  corroboration  of  Albie's  and 
other  witnesses  connected  with  the  business 
of  tbe  couipiuiy.  Tlic  mortgage  Is,  In  a  gen* 
eral  and  Indefinite  way,  alleged  to  have  been 
a  fraud  upou  the  rights  of  the  plaintiffs, 
whose  claims, '  however,  did  not  exist  prior 
to  September,  1809,  about  IS  months  after 
its  execution. 

There  can  scarcely  be  any  question  aa  to 
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tbe  bma-.fldai  ofrtbe  debt  seenred-  by  tUv 

mortgnge;  nor  1b  then  asxj  conteattau  tlut 
It  was  executed  wtttaoat  authority.  It  Iv 
ODntended,  hoiroref;  tbat  tbe  property,  or 
porttona  of  It— part  ot  tbe  Imnba^-waa  dla- 
poaed  of  by  the  mortKagor  eompaay;  vbtefa: 
was  pomttted  to  lemala  In  powestf  on  aad 
dlspoae  of  tbe-  liunbw,  bat  required  to  re- 
place tbe  samo  by  Inmber  tben  .to  be  mano- 
facttued,  and  tbat  the  proceeds  of  tbla  1am- 
ber  were  not  appropriated  to  tbe  mortgage 
debt,  doe  In  June.  1886,  as  aforesaid.  There 
la  meager  testimony  as  to  tlie  facts,  bnt  on 
tbe  face  of  the  mortgage  the  provision  refer- 
red  to  aboTo  appeared,  and  this,  mider  tbe 
mllnga  of  tbla  court  In  Fink  t.  Bhrman,  44 
Ark.  810,  and  Gauss  &  Sous  t:  Doyle  et  al., 
46  Ark.  322,  made  tbe  mortgage  tecbnlcally 
void,  bnt  only  pro  tanto;  that  Is,  as  to  ttaa 
property  permitted  t»  be  dlqioeed  of  in  ftOa 
way  by  Its  terms.  Tbe  mortgage  Is  nHd  Iv 
otbw  respects.  As  tbe  same  Inmber  and  that 
snbstltnted  for  It  Is  embraced  In  tiie>  latep 
deed  of  tmst,  attachment  as  to  that  Is  not 
aTallable;.  Tbe  lumbn  Included  In  tiie  mort^ 
gage  and  that  sabstltnted  for  It  was  taiduded 
In  the  deed  of  trust  dated  February  2g;  1896. 
In  the  latter  part  of  Januur.  1896,  the  phd» 
tiffs,  or  most  of  them,  sned  the  companyos 
tbelr  sereial  debts  against  It  In  Juatioe-  of 
tbe  peace  conrts  In  El  Von.60  townrtlv  ofi 
Union  county,  and  at  tbe  same  time'  sued 
oat  tbe  several  wrtta  of  attachment  tar  tbv 
ground  tbat  d^ndant  company  was  a  non- 
resident In  commoialng  Its  bualnesa-  at 
Xorptalet'tiie  company  had  appointed,  under 
the  reqniremento'of  the  statute  of  ttte'statef 
one  H.  P.  Oraham^  as  Its  agent  at  Norpbletr 
upon  yrbum  ssrrlee  fit  legal  process  might 
be  made.  Early  In  the  month  of  Febsuary. 
1686,  while  these  snlto  In  attachment  were 
pmdlnff  at  Tarloua  stages,  tbe  compaay  <B»' 
patched  thefr  attorney,  one  Dobs,  to  Vtnrfif 
let,  to  undertake  some  kind  of  settlement  ot 
tbe  matter.  After  much  negotiation' between 
Doha  and  tbe  attorneys  for  the  plaintiffs, 
acting  for  Oielr  respectlTe  cH«its,  on  f^ree* 
meut  was  finally  reached,  by  whlcb  tbe  com' 
pany  agreed  to  pay  one  halt  of  the  oevwal 
claims  of  plaintiffs  and  tbe  costs  of  the  at- 
tachments cash,  and  to  glre  Its  promissory 
notes,  due  In  da  days,  for  tbe  other  half  of 
tbe  plalntUb*  seTcial  dalms.  This  agree- 
ment WHS  carried  out,  the  half  of  tbe  ctalan 
was  paid  In  cash,  the  costs  were  paid,  and 
the  notes  tor  the  oUict  half  of  the  seTeral 
debts  were  gtren,  and  tbe  pending  attach- 
ment suits  were  dismissed  as  agreed.  About 
tbe  time  of  the  pendency  of  this  settlement,- 
or-Boon  afterwards— flie  exact  time  does  not 
appear— the  company  at  Dubuque  undertook 
to  make  provision  for  meeting  the  cash  part 
of  tbe  settlement  thus  made,  and  for  tbat 
purpose  had  to  effect  a  Itmn  of  that  -  mncb, 
and  finally  AlMe  was  Induced  to  make  It  an- 
additional  loan  ot  $2,000  for  that  purpose 
on  condition  that  the  company  would  secure 
him  not  only  for  that  sum,  but  for  all  hla 


nnaecarad  parttelty  seearvd  olafan'  agalnat  tbe 
compaoiy,  which:  at  that  Hme-  araountod  to 
9T,fiOO;  l^a-dead  ottxmt  m  all  ItS' property 
at  NoifAtet.  ThlB<  was  In-  addition  to-  tiw 
ans  secured  bjrtiie  first -mortgage  mid  named 
thereto,  and  tbe  deed  of  trost  wu  not  to  af- 
fect that  mor^ge  In  any  wise*  The  debt 
thus  to  be  aecured  amonnted  In  tbe  as^egate 
to  tbe  sum  of  f8,C00,  which  was  then  em- 
braced In  two  promissory  notes,  one  for  |S,- 
000  and  the  other  for  ^,600,  and  tbe  deed 
of  trust  of  ovea  d^te  therewtth'  was  ereent- 
ed  aecndlng  to  the  agreement  between  tiian, 
and  placed  on  record  In  tbe  recorder's  of- 
fice ot  Union  county,  Aik.,  on  Mandi  10, 
1806.  Upon  the  noupaymmrt  and  protest  of 
the  notes  given  lu  the  settlement  as  afore* 
said  when  they  fell  dn^  the  attachment 
suits  upon  which  the  bttl  In  this  cose  is 
baaed  were  Instituted,  and  levies  caused  to 
be  made  upon  all  the  ^sonal  property  of 
the  defendant  cempauyat  Norphlet'  conslat- 
Ing  of  a  large  quantity  of  manufactured  lum- 
ber,- the  commteaory,  ets.,  and  write  of  gor^ 

ntelunent  were  served  uptm  Famdl  and  

I^mell,  purchaaas  on  a  credit  of  aboat  20 
bead  of  cattle  belonging  to  the>  mill  of  the 
company.  Most  of  these  sutta  were  In  juv 
ttce'of  the  peace  court;  and  one  of  these  was 
prosecuted  to  Judgment  (and  by  agreemeut 
of!  recwd  all  tfaa  other*  were  to  abMd  tbe 
dMermlnatlon  of-fltfs  on^,  an-  appul  wat 
taken  to- tbe  chrcnlt  court  by  the  defendant 
company,-  tbe  trustee'  In'  the  deed  of-  trust; 
CX  M.  (Jook,  who  bad-  been  property  subatl- 
tuted  for  Orabam,  fAo  bad  declined  to  act; 
said  Oook,  at  sneh  trustee^  having;  all  the 
property  lu  possesston  at  the  time'  of  tbe 
service- of  tbe  write  of  attachment;  and  Al- 
ble,  the  Intervener,-  who  claimed  tiie  prop- 
&ty  embraced  In  the  deed  of  tmat  The 
other  suite  were  instituted  originally  In  said 
clnmlt  court,  and  were  then  pending,  and 
were  embraced  In  the  agreement  afwesald. 
An  these  suite  were  consolidated  when  the 
appeals  were  perfected,  and  In  the  meantime 
the  creditors*  bill.  In  wUcfa  all  the  plaUittffs 
joined,  was  filed,  and  the  cause  transferred 
to  the  equity  do^et  The  trustee.  Cook, 
answered  tbe  bill,  setting  up  his  possession 
of  the  property  at  and  before  the  attach- 
mente  were  levied,  and  from  the  time  of  the 
execution  of  the  deed  of  trust  through  his 
predecessor;  Urafaam,  and  that  he  had  dis- 
posed of  none  of  the  property  exc^  to  pay 
off  laborers'  and  other  liens  thereon;  and 
claiming  his  riglit  to  possess-  and  control 
tbe  same  as  such  tmstee.  Alble;  the  Inter' 
vener,-  also  answered,  clalmtng  tbe  property 
under  the  deed*  of  trust,  and  that  his  debt 
was-  Just  and  unpaid,  and  also  denylog  tbe 
fraud  alleged  In  the  bill.  Upon  the  heariu? 
the  chancellor  found  Qiat  the  mortgage  and 
deed  of  tmst  were  made  mattcM  of  record 
aeon-  after  the  respective  dates  of 'thetr- ex- 
ecution; that  tbe  debte  secured  by  both  were 
bona  fide  and  Jiist;  that  the  attachment  and 
Judgmente  were  void  for  want  of  proper  serv- 
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ice  upon  the  defendant  company;  that  the 
absence  of  pleadluES,  except  la  the  case  of 
Wolf  A  Bro..  was  occasioned  by  the  agree- 
ment aforesaid  that  the  othen  dionld  abide 
this  salt's  detennhiatloii,  and  should  not, 
thereftn^  prejudice  the  parUes;  and  gener^ 
ally  he  foond  all  the  essential  facts  for  the 
defendant,  the  trustee,  and  InterTena*,  and 
eotercd  his  decree  for  the  plaintiffs  as  to 
th^r  debte  against  the  defendant  company, 
and  for  the  trustee  for  the  possession  of  the 
property,  and  tor  the  interyener  according  to 
the  terms  of  the  deed  of  'trust,  and  ordered 
the  garnishees  to  pay  to  the  trustee  the 
amowits  they  respectlTely  owed  and  had  ad- 
mitted in  the  pleadings,  and  plaintUCs  ap- 
liealed. 

It  Is  contended  by  the  plaintiffs  the  board 
of  directors  of  the  company  did  not  authorize 
the  execution  of  the  deed  of  trust  of  the  28th 
February,  1896.  If  appears  in  testimony 
that  some  days  befpre  the  oecutlon  of  the 
deed  of  trust  the  directors,  on  the  call  (tf 
Bronson,  the  president  all  met  at  his  office  in 
DubuQue,  to  consider  the  financial  affairs  of 
the  company,  and  especially  the  condition  of 
Its  aflahra  at  Norphlet;  and  finally  they 
unanimously  agreed  that,  in  order  to  meet 
its  pressing  obUgatlons,  as  before  stated,  It 
was  necessary  to  borrow  the  snm  of  $2,000, 
and  fw  that  purpose  should  »eeute  a  mort- 
gage on  the  property  of  the  oompany.  It  was 
also  ascertained  that  Albie  would  make  the 
loan  on  the  condition  heretofore  statpd.  No 
mhmte  of  the  meeting  was  made.  A  few 
days  i^psed,  and  anotho:  meeting  was  had, 
all  being  present  except  Bronson,  tiie  presi- 
dent, and  at  this  meeting  It  was  resolved  and 
ordered  that  a  deed  of  trust  and  notes  be 
(;xccuted  by  the  president  to  Alble,  as  before 
ogreed  upon,  and  the  minutes  of  this  meet- 
ing were  properly  made  In  the  directors' 
books.  Immediately  afterwards  the  deed  of 
trust  was  executed  by  Bronson,  the  presd- 
dent,  as  directed,  and  the  same  was  put  on 
record  as  stated. 

It  was  held  by  this  court.  In  ^ect,  in  Simon 
T.  Serler  Association,  64  Atk.  68,  14  S.  W. 
1101,  that  the  stockholders  of  a  corporation, 
and  others  interested,  are  entitled  to  the  ad- 
Tlce  and  connsti  of  all  the  directors  in  all 
matters  of  business  action  by  the  boaid  of 
directors,  as  well  as  to  the  benefit  of  all  tbeir 
Totes;  that,  when  the  time  of  the  meeting 
Is  fixed  by  law  or  the  by-laws,  no  further  no- 
tice is  required;  that,  when  [ffoper  notice  of 
a  special  or  call  meeting  has  been  given  to 
all,  a  majority  present  constitutes  a  quorum, 
and  may  lawfully  transact  business,  but  that, 
when  no  notice  Is  given  to  all,  then  the  acts 
of  those  present  are  void,  and  not  binding. 
All  being  present  and  participating,  of  course 
obviates  the  necessity  of  previous  notice, 
^e  sole  object  of  the  notice  to  the  directors 
Is  that  each  one  should  have  an  <9portnntl7 
of  being  present  and  participating  In  the 


meetliv  and  Its  proceedings.  In  fbe  present 
case  the  whole  purpose  of  fiie  law  was  as 
fully  and  fairly  accmnpllabed  as  if  the  notioe 
bad  been  regularly  given,  or  all  hod  bem 
present  at  both  tiie  meetings,  delaying  after 
the  first  meeting  for  the  purpose  of  asc^ 
taining  the  exact  amounts,  etc..  as  we  Infer, 
the  second  meeting  was  bad,  and  the  deed  of 
trust  ordered  to  be  executed  accwdlng  t« 
thdir  former  agreement  This  was  dona  by 
the  president  as  before  stated,  and  he  wai 
the  only  one  absrait  at  the  lost  meeting. 
This,  we  think,  was  a  substantial  compliance 
with  the  requirements  of  the  law  under  the 
particular  circumstances  of  the  case,  and  this 
was  sufficient  authority  for  the  execution  of 
the  deed  of  trust 

There  is  no  sufficient  proof  that  the  com 
pany,  at  the  time  <tf  making  the  deed  of  trust 
was  Insolvent  Attat^ment  Is  a  harsh  rem- 
edy, and  all  the  facts  to  sustain  the  affldavll 
for  the  Issuance  of  the  writ  should  be  d^nlte- 
ly  shown  in  testimony,  and  not  be  left  to 
mere  suqilclon  or  conjecture^  The  solvency 
or  insolvency  of  a  corporation  or  other  busi- 
ness concwn  can  ordinarily  be  shown  with 
mwe  or  less  deflnltoiess  or  certainty  by 
proof  of  its  assets  and  their  valuer  and 
amount  of  its  liabilities,  and  attendant  vir- 
cumstances.  In  this  case  It  Is  contended  by 
plaintiff  that  the  company  was  at  the  time  In- 
solvent and  had  shut  down  its  mill,  and 
ceased  to  do  business.  On  the  other  band, 
the  defendants  contend  that  the  company  had 
sufficient  assets  to  pay  all  Ita  debts,  and 
that  while  its  mill  was  shut  down  for  the 
time  b^g,  that  was  owing  to  an  unusual 
stringency  In  the  lumber  market  which  pre- 
vented it  from  disposing  of  the  same  except 
at  a  greet  sacrifice;  and,  as  It  had  a  large 
amount  on  hand,  It  thought  best  to  so^end 
the  forthw  manufacture  of  lumber  until  the 
market  should  become  satisfactory,  and  then 
it  was  its  intention  to  resume.  Such  Is  the 
theory  they  claim  to  have  been  acting  on, 
as  we  undmtand  the  testimony.  Whether 
this  was  true  or  taiae,  Mn,  of  course,  camiM 
say.  It  might  be  tbat  such  was  the  Inten- 
tion when  the  deed  of  trust  was  executed, 
and  the  effort  to  revive  was  8ot»«]uently 
rendered  Ineffective  by  the  harassment  of  this 
attachment  lltlgatton.  As  to  this  we  cannot 
say.  We  do  not  think,  at  all  events,  that  in- 
solvency was  sufficiently  shown,  and,  tiutt 
being  true,  the  questlMi  as  to  the  right  of  a 
corporation  to  prefer  one  of  its  directors  and 
olficprs  as  a  creditor,  as  was  (tone  In  regard 
to  Alble  in  the  making  of  this  deed  of  trust 
does  not  arise,  as  the  question  could  only 
arise  wben  the  debtor  corporation  is  in- 
solvent, and  shown  to  be  so. 

The  chancellor's  opinion  fully  covers  all 
tiie  other  questions  raised,  and  we  think  his 
findings  are  sustained  1^  the  evidence,  and 
cannot  be  disturbed.  The  decree  is  therefore 
In  all  things  affirmed. 
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PLANTBRB*  HUT.  INB.  GO.  t.  LOYD. 
(Baprane  Coart  of  Arkansas.  Jane  20,  1903.) 

INBURANGB-WIFB'S  PR0PBRT7— HCSBAND'S 
INSURABLE  INTERBST. 
1.  Uiider  Const,  art.  9,  i  7,  proTiding  that 
the  propert7  of  a  married  woman,  so  long  as  she 
maj  choose,  shall  be  her  seiiarate  property, 
and  may  be  conveyed  or  devised  by  her  as  if 
she  were  single,  and  shall  not  be  subject  to  her 
hnsband*8  debts,  the  husband  has  do  tiwurable 
interest  in  his  wife's  ijropertr*  snd  his  policy 
taken  out  thenKW  is  void. 

Ai^l  from  CSrcnlt  Gonr^  Lltde  River 
County;  WIU  P.  Feazel,  Judge. 

Action  by  F.  M.  Loyd  against  the  Planters' 
Mutual  Iiuurance  Oompany.  Judgment  for 
plalntlfT,  and  defendant  appeals.  Beversed. 

J.  W.  House,  for  ajniellant.  A.  Syme, 
for  appellee. 

WOOD,  J.  This  Is  ttie  second  appeal  In 
tbiB  ease.  The  i^nlon  In  the  first  appeal  Is 
found  In  67  Ark.  584,  S6  S.  W.  44,  77  Am.  8t 
Hep.  136.  The  ault  Is  on  a  policy  of  Are  In- 
Borancff.  We  reversed  the  cause  on  ttie  first 
appeal,  because  the  assured  represented  that 
the  property  Insured  was  hia  property,  when 
In  Caet  it  vaa  the  property  of  bis  wife.  The 
representatlou  was  a  warranty,  and  part  of 
the  contisct  of  Insurance.  This  and  other 
grounds  of  forfeiture  were  urged  at  the  sec- 
ond trial,  and  are  presented  on  this  appeal; 
but  It  suffices  to  say  of  these  that  the  proof 
Is  sufficient  to  show  that  the  forfeiture  on 
these  grounds  was  waived  by  the  conduct  of 
the  company's  adjuster. 

When  the  cause  was  here  before  we  did 
not  pass  upon  the  question  as  to  whether  or 
not  the  husband  had  an  insurable  Interest  In 
bis  wife's  pn^wrty,  for  the  reason  that  the 
cause  bad  to  be  reversed  on  another  ground, 
and  we  did  not  know  what  the  proof  might 
develop  on  another  trial.  The  proof  on  the 
last  trial  shows  that  the  property  was  Insur- 
ed as  the  property  of  appellee;  but  the  fact 
is  the  title  was  In  his  wife,  and  the  property 
belonged  to  her.  The  appellant,  by  request 
for  InstmctionB,  raised  the  issue  that  the  hus- 
band cannot  Insure  in  his  own  name  the 
property  of  his  wife.  Article  9,  |  7,  of  the 
Constitution  provides:  "Tbe  real  -and  person- 
al property  of  any  feme  covert  in  this  state, 
acquired  either  before  or  after  marriage, 
whether  by  gift,  grant.  Inheritance,  devise  or 
otherwise,  shall,  so  long  as  she  may  choose, 
be  and  remain  her  separate  property  and  es- 
tate, and  may  be  devised,  bequeathed,  or  con- 
veyed by  her  theV^me  as  If  she  were  a  feme 
sole  and  the  same  shall  not  be  subject  to  the 
debts  of  her  husband."  Section  4940,  Sand. 
&.  H.  Dig.  In  Agrlcnltuml  Ins.  Co.  v.  Mon- 
tague, 38  Mich.  548,  81  Am.  Rep.  326,  Judge 
Cooley,  speaking  for  the  court,  said:  "But 
such  a  doctrine  [that  tbe  husband  can  Insure 
his  wife's  property]  is  at  war  with  the  fun- 
damental principles  of  insurance  which  re- 
quire that  a  person  shall  have  an  InsuraUe 
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Interest  before  he  can  Insure.  A  policy  is- 
sued where  there  Is  no  such  interest  Is  void, 
and  It  is  immaterial  that  It  ts  taken  In  good 
faith  and  with  full  knowledge.  The  policy 
of  tbe  law  does  not  admit  of  such  Insurance, 
however  willing  tbe  parties  may  be  to  enter 
Into  it.  The  doctrine  of  waiver  has  obvious- 
ly nothing  to  do  with  such  a  case." 

Under  statutes  similar  to  ours  the  authori- 
tiea  generally  bold  that  tbe  husband  bus  no 
Insurable  interest  in  bis  wife's  property.  Ger- 
man American  Ins.  Co.  v.  Paul  (Ind.  T.)  53 
S.  W.  442;  Traders'  Ins.  Co.  v.  Newman,  120 
Ind.  554.  22  N.  E.  428;  Clark  v.  Dwelling 
House  Ins.  Co.  (Me.)  17-AtI.  304;  Trott  v.  Ins. 
Co.,  S3  Me.  362,  22  Atl.  245;  Insurance  Co.  r. 
Jesse,  1  Mete.  (Ky.)  523;  Ostrander  on  Fire 
Ins.  p.  212,  S  61;  2  Joyce,  Ins.  S  1049.  There 
are  authorities  which  hold  that  the  husband 
has  an  Insurable  Interest  In  the  property  of 
bis  wife;  but  these  are  usually  based  upon 
statutes  giving  him  some  Interest,  or  upon 
conditions  In  tbe  relations  of  the  parties  to 
each  other  and  tbe  property  which  under  the 
common  law  would  give  an  Interest  In  bla 
wife's  property.  See  authorities  In  appellant's 
brief.  In  this  case  there  was  no  curtesy.  In- 
itiate or  consummate,  shown.  No  recovery 
can  be  had  for  the  personal  property,  for  the 
reason  that  the  contract  of  insurance  was  en- 
tire, under  tbe  decisions  of  this  court  In  Mc- 
Queen V.  Insurance  Co.,  62  Ark.  257,  12  S. 
W.  498,  5  L.  R.  A.  744,  20  Am.  St  Rep.  179, 
and  Pbcenix  Ins.  Co.  v.  Public  Parks  Co.,  63 
Ark.  202,  87  S.  W.  959l 

Judgment  reversed,  and  Judgment  for  ap- 
pellant 


RUSSELL  et  al.  v.  ST.  LOUIS  SOUTH- 
WESTERN BY.  CO. 

(Supreme  Court  of  Arkansas.   June  20,  1903.) 

EMINENT  DOMAIN— RAILROAD  CORPORATION  - 
DOMESTIC  OR  rORBIQN— RIGHT  TO  EXBR- 
CI8B—FR0CEBDINQS— INSTRUCTION  ON  DAM- 
AGES—BR  ROR—C  U  R  E . 

1.  The  Arkansas  Oonstitntlou  ordains  that 
corporations  mav  he  formed  under  general  taws, 
and  prohibits  the  exercise  of  eminent  domain 
except  by  lioniestic  companies.  Act  March  13, 
188U  (Acts  18Si»,  p.  43,  c.  34),  provides  that 
any  railroad  company  existing  under  the  laws 
of  another  state  may  build  Its  line  within  the 
state,  provided  that  before  It  shall  be  per- 
mitted "to  avail  itself  of  the  benefits  of  this 
act,  or  any  part  thereof,"  it  shall  file  with  the 
Secretary  of  State  a  certified  copy  of  Its  arti- 
cles of  incorporation,  etc.,  whereupon  it  shall 
become  to  all  intents  and  pnrposes  a  railroad 
corporation  of  the  state,  subject  to  all  its  laws, 
as  if  formally  incorporated  in  the  atate.  Held, 
that  a  railroad  corporation  organized  In  a 
sister  state,  on  complying  with  the  act,  became 
a  domestic  corporation,  with  the  right  to  ex- 
ercise eminent  domain,  notwithstanding  Uie 
act  also  provides,  with  reference  to  existing 
foreign  corporations  operating  in  the  state,  that 
they  shall  file  copies  of  their  charters,  and  shall 
thereupon  become  domestic  corporations,  and 
"process  may  be  served  upon  the  agents  •  *  • 
of  inch  corporation  *  *  *  In  the  same  man- 
ner tiiat  process  is  authorised  *  *  *  to  be 
served  on  the  agents"  ta  domestic  railroad 
poratlons. 
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2.1n -proeeediBsa  ^br  a  raUroad' compiutr  to 
the  tamamaaatiiaa.ot.umA  at  a.  bridge  approacli 
tor  the  erection  of  works  to  protect  the  brldse. 
in  tiie  course  of  "which  a  leree  of  the  owner  is 
destroyed, 'it  i8-«m>r-to  iasttuct  that  the  jury 
mast  not -award  damases  becanse  they  brieve 
iDjnry  may  .thereafter  be  saffered  hj  defendant, 
if  the;  could  be  prevented  b;  propor  cotlBtnie- 
tlon  and  nntintenaBee  ot  the' work. 

3.  Such  instmction  was  not  cared  by  ia- 
stmctiog  that  in  determining  the  owner's  dam- 
age the  Jury  should  consider,  as  tending  to  show 
deci-ease  in  market  value,  the  reasonable  cost 
of  a  new  levee,  the'market  rahie  of  a  steamboat 
landing  opon  the  land  taken.. and  tJie  kiereascd 
dasger  ot  .an  orerflow  .od  .the  owner's  plaata- 
tion. 

Hughes^  J.,  dianntlqf. 

A^eal  toon  Clrcait  Oonct,  Oolnmbla 
Ooonty;  Gbas.  W.  Smith,  Judge. 

Proceedings  by  .the  St  Louis  Southwestern 
Bailway  Conapaay  .for  -the  condemnation  ot 
real  estate,  coatetted -Ity  itbe  .ownen,  -  J.  O. 
and  'W..H.  BnaselL  From  a  judgment  grant- 
lac  InantBdent  nllAf,  the  ovnen  appeal. 
Berened, 

Jones  :&  ;NeUl  and  Oscar 4D.  i8oott,  for;8p- 
peUanta  .Cbm  fi.  'Wast  mad  Chmgtaan  * 
Lifford.  ftir.apptlha. 

^BATTLE,  J.  Xhe  St  Lools  SoathwMt- 
cm  Railvay  Company  instituted  proceedings 
In  the  lAfoyette  droolt  court  :for  tiie  pmv 
pese  of  condemnlqg  eerlaln  loads  .of  J.  0. 
Russell  and  W.  -H.  Bossell  for  Jts  nae  aad 
boKflt  It^sepreaeotedttai  Its  oomptaint  that 
It  was  a  railway 'oorporattDn  4nly  organiaed 
under  the  laws  of  this'state;  timt  Its  road 
crosses  Bed  river,  over  wbiob  it  -  maintains 
a  valuable  bridge;  that  the  bank  of  Red  riirer 
where  it  crosses  the  same  is  caving  and 
washing  away  In  such  manner  as  to  en- 
danger the  safety  of  the  bridge  if  It  be  not 
speedily  arrested;  that  J.  C.  and  W.  -H. 
Russell  own  a  certain  parcel  of  land  on  the 
bask  of  the  river  above  the  bridge  and  the 
railnxbd  Tight  «f  way,  conalatfag  .at  f&flT 
acres,  vhlch  It  vas -necessary  for  It  to  .ac- 
quire to  enable  It  to  do  certain  work  to  ]pro- 
toet  and  -save  ttae  bridge;  B»d  asked  that 
anch  parcel  be  condemned  for  Its  use,  aad 
that  . damages  on  acconnt  thereof  be  assessed, 
and  that -in  the  meantime  it  be  allowed  to 
proceed  with  auoh-wo^  apon  depdsltlng  wdtb 
the  clerk  of  the  comrt  a  anm  of  money  dealg- 
nated  by  the. Judge. 

The  -piabitlfr  was  permitted  to  begin  and 
proeeonte  the  work  'vpon  depositing  ¥1,000 
with  the  clerk. 

J.  G.iand  W.  H.  Rnsaell  answered,  and  de- 
nied that  plaintiff  was  a  dctmestlc  corpora- 
tion, but  alleged  that  it  was  a  foreign  corpo- 
ration organized  Jind  exlstlnj;  under  and  by 
virtue  of  the  daws  of  the  state  of  Missouri, 
and  that  it  did  'not  have  the  power,  under 
the  Constitution  -of  .  ArfcirasaB,  to  condemn 
or  appropriate  .private  property,  and  tbat  In 
many  ways  they  anmld  be  igreatly  damaged 
by  vnch  work. 

At  the  time  the  Jnry  -was  bnpaneled  to  as- 
sess the  damages  the  work  ires  rnmrlniil 


In  the  trial  the  following  agreement  was 
read  ss  evidence: 

"It  is  agreed  between  the  parties  hereto 
that  the  following  stipulation  of  facts  may 
be  considered  as  evidence  on  the  hearing  of 
the  above-entitled  cause  pending  in  the  cir- 
cuit court  of  Columbia  cotmty,  to  wit: 

"That  tbe  plaintiCT  corporation  did,.wItt)Io 
the  time  required  by  law,  flle  with  tbe  Sec- 
retary of  State  for  the  state  ot  .Arkansas  a 
certified  copy  of  its  articles  of  incorporation 
(it  having  been  incorporated  under  the  gen- 
eral law  of  the  state  of  Missouri),  with  a 
map  and  profile  of  the  line,  and  did  pay  the 
fees  prescribed  by  law  for  railroad  charters. 
In  obedience  to  section  6326,  Sand.  &  H.  Dig.; 
and*  since  the  date  of  said  filing  plalntilf  has 
contimioaely  and  still  does  operate  Its  rail- 
road on  the  same  line  mentioned  In  the  said 
charter  profile,"  etc.  "That  within  twelve 
months  past  said  plaintiff  has  as  often  as 
two  times  removed  causes  pending  between 
citizens  of  the  state  of  Arkansas  as  plahitiers 
and  itself  as  defendant  in  the  circuit  courts 
Of  said 'State  to  the  proper  Circuit  Courts  of 
the 'United  States  on  the  ground  of  diverse 
dtizenshlp  of  the  parties  under  the  Jndl- 
dary  acts  of  Congress." 

'Elvltence  was  also  adduced  tending  to  prove 
that  the  defendants  were  the  owners  of  a 
large  'fhrm,  of  which  tbe  8.97  acres  were  a 
part;  'that  in  tbe  construction  of  the  work  a 
part -of  a  levee  built  by  the  defendants  for 
Qie  protection  of  their  farm  was  taken  by 
the  -plaintiff,  and  also  a  steamboat  landing; 
that  the  work  bas  caused  much  of  the  farm 
to  cave  Into  the  rfver,  and  wlU  probably  con- 
thiae  to  do  so;  and  that  "try  reason  of  the 
foregoing  facts  the  present  market  valve  of 
the  defendants*  fitrm  has  been  ooasMerably 
reiduced. 

At  the  request  of  the  defendants  tbe  conrt 
Instructed  the  Jury  in  part  as  follows: 

■*<S)  In  determining  the  defendants'  dam- 
ages '70U  may  take  into  cons1deratl<ni,  as 
tending- to  show  the  decrtased  market  value, 
the  reastmable  cost  of  any  new  levee  that  tbe 
proof -shows  by  a  preponderance  may  be  re- 
qtdred'to  supply  the  place  of  that  taken  by 
the  plahitrff;  the  market  value  of  any  steam- 
boat landing  nimn  the  land  taken,  'If  the  proof 
*how8  that  any  such  was  taken;  the  In- 
creased danger  of  an  overflow  from  Red  riv- 
er upon  the  defendants'  plantation  by  reason 
of  the  construction  of  the  so-called  "protec- 
tion TTorit,'  if  the  preponderance  of  the  testi- 
mony shows  that  there  la  such  Increased 
danger;  and  that  the  saigi  has  depreciated 
the  -market  value." 

And  at  the  request  of  the  plaintiff  the 
court  instructed  the  Jury,  In  part,  over  tbe 
objections  of  the  defendants,  as  follows: 

-"(S)  If  the  Jury  believe  from  the  evMenre 
that-no  damage  will  accrue  to  the  defendants 
hereafter  by  reason  of  the  work  done  on  Red 
river,  If  the  same  Is  properly  maintained  and 
extended,  as  necessity  may  Require,  to  pre- 
vent  further  damag&Ji^eafter..lhen  they  will 
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not  award  Oefendanta  any  damage  becaaae 
tbey  may  believe  from  the  evideiice  sudi 
damage  wUl  hereafter  accrue  to  the  defend- 
ants from  the  work  as  it  now  ^Ists,  but 
which  may  be  prerented  tij  pn^er  constroc- 
tlon,  exteasloQ,  or  maintenance  at  aaM  work 
by  the  railroad." 

The  Jury  returned  a  verdict  In  favor  of  the 
defendant!  for  $500,  and  they  appealed. 

Appellants  contend  that  the  appellee  has 
no  right  to  condemn  or  appropriate  property 
tn  this  state,  because  it  was  originally 
formed  nnder  the  laws  o<  the  state  of  Mis- 
souri.  Are  they  correct? 

Unless  proiiiDlted  by  Its  Constitution,  one 
state  may  adopt  a  corporation  of  another 
state,  and  constitute  It  its  own.  Railroad 
Co.  v.  Harris,  12  Wall.  65,  20  L.  Bd.  354; 
Ohio,  etc.,  B.  Oo.  V.  Wheeler,  1  Black  (U.  8.) 
286,  293,  297,  17  L.  Ed.  130;  Bailrond  Co.  T. 
Vanee,  86  U.  8.  460,  457,  24  L.  Ed.  762;  Mem- 
phis, etc,  R.  Co.  V.  Alabama,  107  U.  B.  681, 
2  Sup.  Ct.  432,  27  L.  Ed.  618;  Clark  v.  Bar- 
nard, 108  U.  8.  436,  2  8up.  Ct  878,  27  L.  Bd. 
780;  Pennsylvania  R.  Co,  T.  St  Lonls.  etc., 
S.  Co.,  118  U.  S.  200,  6  Bup.  Ct  1004.  30  L. 
Ed.  83;  Graham  v.  Railroad  Co.,  118  U.  S. 
161,  6  Sup.  Ct  1000,  SO  L.  Ed.  196;  Ooodlett 
T.  Louisville,  etc.,  R.  Co.,  122  U.  S.  391,  7 
Sup.  Ct  12S4,  30  L.  Ed.  1230.  In  order  to  do 
60,  "the  language  used  mnat  imply  creation 
or  adoption  In  such  form  as  to  confer  the 
IHvwer  oaually  exercised  over  eorporatlons  by 
the  state  or  by  the  Ifeglalature,  and  such  alle- 
giance as  a  state  cwiKaratlon  owes  to  Its 
creator.  The  i^ere  .grant  of  privileges  or 
powers  to  it  as  an  existlDg  corporation,  wlth- 
oat  more,  does  not  do  this."  Pennsylvania 
BallToad  V.  St  Louis,  Alton  &  Tenre  Haute 
Railroad,  118  U.  B.  290,  286,  6  Sop.  Ct  1004, 
80  L.  Ed.  83;  Goodlett  t.  Louisville  &  Naah- 
TlUe  Railroad,  122  U.  S.  301,  405,  408,  7  Sup. 
Ct  1254,  30  L.  Ed..  1230;  St  Louis  &  San 
Frauclaco  Railway  v.  James,  161  U.  8.  646, 
561,  16  Sup.  Ct.  621,  40  L.  Ed.  802. 

The  Constitution  of  this  state  ordains  that 
corporations  may  be  formed  under  general 
laws.  And  section  2  of  an  act  approved 
March  13,  1S88  (Acts  1888,  p.  43,  c.  34),  which 
Is  entitled  "An  act  relating  to  the  consolida- 
tion of  railroad  companies,  and  the  purchaa- 
Ing,  leasing  and  operating  railroads,  and  to 
repeal  sections  1,  2,  3,  4,  and  6  of  an  act  en- 
titled 'An  act  to  prohibit  foreign  corporations 
from  operating  railroads  in  this  state,  ap- 
proved March  22,  1887* "  (Acts  1887,  p.  110, 
e.  80),  so  far  as  la  applicable  to  this  case,  Is 
as  follows:  "Any  railroad  company  existing 
under  the  laws  of  any  other  state  or  territo- 
ry, may  extend  and  construct  its  railroad 
into  this  state:  •  •  •  provided  •  •  • 
that  before  any  railroad  corporation  of  any 
other  state  or  territory  shall  be  permitted 
to  avail  itself  of  tbe  benefits  of  this  act,  or 
any  part  thereof,  snch  corporation  shall  file 
with  tbe  Secretary  of  State  of  this  state  a 
certified  cc^y  of  its  artlclea  of  inoorporation, 
if  Inooiponted  vndar  a  coDeial  law  of  siicb 


state  or  territory,  or  a  certified  eop^  of  the 
statute  laws  of  such  state  or  territory  Incor- 
porating such  company,  where  the  charter  of 
such  railroad  corporation  was  granted  b; 
special  statute  of  such  state,  and  upon  the 
filing  of  snch  articles  of  Incorporation  or  such 
charter,  with  a  map  and  profile  of  the  pro- 
posed line  and  paying  the  fees  prescribed  by 
law  for  railroad  charters,  such  railroad  com- 
pany shall,  to  all  Intents  and  purposes,  be- 
come a  railroad  corporation  of  this  state,  sub- 
ject to  all  of  tbe  laws  of  the  state  now  in 
force  or  hereafter  enacted,  the  same  as  If 
formally  incorporated  In  this  state,  anything 
In  its  articles  of  incorporation  or  charter  to 
tbe  contrary  notwithstanding,  and  such  acts 
on  tbe  part  of  such  corporation  shall  be  con- 
clusive evidence  of  the  Intent  of  such  corpora- 
tion to  create  and  become  a  domestic  corpora- 
tion." 

Upon  a  compliance  with  the  act  of  1888  a 
railroad  corporation  of  another  atate  be- 
comes a  corporation  of  this  state,  with  all  Its 
rights  and  powers,  and  subject  to  alt  its  du- 
ties and  obligations.  But  appellants  say  that 
the  act  further  provides: 

"That  every  railroad  coiporatlon  of  any 
other  state  which  has  heretofore  leased  or 
purcliased  any  railroad  in  this  state,  shall, 
within  sixty  days  from  tbe  passage  of  this 
act  Bie  a  duly  certified  copy  of  Its  articles  of 
incorporation  or  charter  with  the  Secretory  of 
State  of  this  state,  and  shall,  thereupon,  t>e- 
come  a  corporation  of  this  state,  anything  in 
Its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding,  and  in  all  suits  or 
proceedings  Instituted  against  any  such  cor- 
poration, process  may  be  served  upon  the 
agent  or  agents  of  such  corporation  or  corpo- 
rations in  this  state,  in  the  same  manner  that 
process  Is  authorized  by  law  to  be  served  up- 
on the  agents  of  railroad  corporations  In  this 
state,  organized  and  existing  under  tbe  laws 
of  this  state;"  and  suggest  that  the  last 
clause,  i^ovldlng  how  process  may  be  served. 
Indicates  that  It  was  not  tbe  Intention  of  the 
act  to  make  foreign  corporations  that  comply 
with  It  the  same  as  those  originally  incor- 
porated under  the  laws  of  tbls  state.  Bat 
this  suggestion  is  not  correct  The  last  pro- 
viso seems  to  apply  only  to  railroad  corpora- 
tions which  leased  or  purchased  any  rallnNid 
in  tUs  state  before  the  passage  of  the  act 
The  clause  referred  to  is  not  in  conflict  with 
what  precedes,  but  Is  a  useless  repetition  of 
what  is  already  said  In  other  words;  and  is  a 
further  evidence  of  the  fact  that  the  Inten- 
tion of  the  act  was  to  fully  and  completely 
make  corporations  complying  with  It  domes- 
tic corporations.  It  cannot  be  a  iimitntion  of 
the  effects  of  tbe  act;  for,  If  it  be  such,  the 
only  effect  of  the  act  would  be  to  provide  that 
the  railroad  corporations  complying  with  It 
may  be  served  with  process  in  the«same  man- 
ner domestic  eorporatlons  can  be  served— a 
most  unreasonable  construction  of  tbe  act 

AppeltaLDls  contend  that  the  act  does  Mt 
mpower  a  itsflioad  coiponttlMi  •(  anatliv 
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state,  which  has  compiled  with  It,  to  con- 
demn or  appropriate  private  property,  be- 
cause the  Constitution  of  tUs  state  declares 
that  foreign  corporations  shall  not  have  such 
power.  But  the  act  has  not  and  does  not 
undertake  to  do  so,  for  it  expressly  provides 
that,  before  any  railroad  corporation  of  any 
other  state  or  territory  shall  be  permitted  to 
avail  itself  of  "Its  beneflta,  or  any  part  there- 
of." it  shall  become  a  corporation  of  this 
state— a  domestic  corporation. 

Appellants  admit  that  appellee  has  com- 
plied with  the  act  of  1889,  but  Insist  that  it 
did  not  thereby  become  a  corporation  vested 
with  all  the  rights  and  powers  of  a  corpora- 
tlou  of  this  state,  and  cite  St  Louis  &  San 
Francisco  Railway  Company  v.  James,  161 
U.  S.  545.  16  Sup.  Gt  621,  40  L.  Ed.  802,  to 
support  their  contention.  In  that  case  Eltta 
James,  a  citizen  of  the  state  of  Missouri, 
brought  an  action  In  the  United  States  Cir- 
cuit Court  in  this  state  against  the  St.  Louis 
&  San  Francisco  Railway  Company  for  dam- 
ages caused  by  the  negligent  killing  of  her  bus- 
band  at  Monette,  In  Missouri.  The  defendant 
was  originally  created  a  corporation  of  Mis- 
souri, and  afterwards  became  a  corporation 
of  this  state  by  complying  with  the  act  of 
1889.  It  contended  that  the  court  had  no  ju- 
risdiction on  the  ground  that  the  defendant 
corporation  was  not  a  citizen  of  Arkansas, 
but  was  a  citizen  of  Missouri,  of  whicb  state 
the  plaintiff  was  a  resident  and  citizen.  The 
Supreme  Court  of  the  United  States  held  that 
tbe  defendant,  as  a  Missouri  corporation,  by 
compliance  with  the  act  of  1889  did  not  be- 
come a  corporation  of  this  state  In  such  a 
sense  as  to  make  it  a  citizen  of  this  state, 
so  as  to  subject  it  to  a  suit  or  action  In  the 
United  States  Circuit  Court  In  Arkansas  by 
a  citizen  of  the  state  of  its  origin.  This  de- 
cision was  based  upon  the  theory  tbat,  where 
the  Jurisdiction  of  a  federal  court  in  an  ac- 
tion in  which  a  corporation  is  a  party  de- 
pends upon  the  citizenship  of  the  parties,  the 
citizenship  of  tbe  corporation  is  determined 
by  that  of  Its  members;  and  that  "there  ts 
an  indisputable  legal  presumption  that  a  state 
corporation,  when  sued  or  suing  In  a  Circuit 
Court  of  the  United  StatM,  Is  composed  of 
citizens  of  the  state  which  created  It";  and 
hence  the  corporation  is  a  citizen  of  that 
state,  and  Is  "deemed  to  come  within  tbat 
provision  of  tbe  Constitution  of  tbe  United 
States  which  confers  Jurisdiction  upon  the 
federal  court  In  controversies  between  citi- 
zens of  different  states."  The  court  In  tbat 
case  did  not  hold  that  the  defendant  was  not 
a  corporation  of  this  state;  but,  on  the  con- 
trary, has  often  held  "tbat  a  corporation  of 
one  stite  mny^e  made  a  corporation  of  an- 
other state  by  the  Legislature  of  that  state 
In  regard  to  the  property  and  acts  within  Its 
territorial  •Jurisdiction."  Ohio  &  Mississippi 
Railroad  Company  v.  Wheeler,  1  Black,  286, 
297,  17  L.  Ed.  130;  Railroad  Oo.  v.  Harris, 
12  Wall.  65,  82,  20  L.  Ed.  3M;  RaUway  Co. 

Whltton,  13  Wall.  270,  283,  20  U  Ed.  071; 


Railroad  Co.  v.  Vance,  96  U.  B.  480,  467.  24 
L.  Ed.  752;  Memphis  &  Charleston  Railroad 
V.  Alabama,  107  U.  S.  581,  2  Sup.  Ct  432.  27 
L.  Ed.  618;  Clark  v.  Barnard,  108  U.  S.  43G. 
461,  462,  2  Sup.  Ct  878.  27  L.  Ed.  780;  Stoue 
V.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307, 
334,  6  Sup.  Ct  334,  388.  1191,  29  U  Ed.  636; 
Graham  v.  Boston,  Hartford  &  Erie  Railroad. 
118  U.  S.  161,  169,  6  Sup.  Ct  1009,  30  L.  E^d. 
106;  Martin  v.  Baltimore  &  Ohio  Railroad, 
161  U.  8.  673,  677,  14  Sup.  Ct  633.  38  L.  BW. 
311;  LoulsTllIe,  etc.,  Ry.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  662,  662,  10  Sup.  Ct.  817, 
43  L.  Ed.  1081. 

The  decision  in  St  Louis  &  San  Francisco 
Railway  Company  v.  James,  supra,  did  not 
affect  the  Question  In  the  case  at  bar.  The 
Supreme  Coiu>t  of  the  United  States  Tlrtuall^ 
BO  held  In  Louisville,  New  Albany  &  Chicago 
Hy.  Co.  T.  Louisville  Trust  Co.,  174  U.  S. 
552,  19  Sup.  Ct.  817,  43  L.  Ed.  1081,  in  wbicb 
tbe  question  decided  In  St  Louis  &  San  Fran- 
cisco Railway  Company  v.  James  arose.  In 
that  case  "a  corporation  created  in  Indiana 
brought  an  action  in  the  federal  court  in 
Kentucky  against  several  Kentucky  corpora- 
tions. There  was  a  plea  to  the  Jurisdiction, 
asserting  that  tbe  plaintiff  was  a  corporation 
and  a  citizen  of  Kentucky,  of  which  state  the 
defendants  were  corporations.  There  was  a 
contest  as  to  whether  the  Indiana  corporation 
had  accepted  the  provisions  of  a  Kentucky 
statute,  which  It  was  alleged  constituted  It 
a  corporation  of  Kentucky."  The  Supreme 
Court,  on  the  question  of  Jurisdiction,  said: 
"The  acts  done  by  the  Louisville,  New  Albany 
&  Chicago  Railway  Company  under  the  stat- 
utes of  Kentucky,  while  affording  ample  evi- 
dence that  it  bad  accepted  the  grants  there- 
by made,  can  hardly  affect  the  question 
whether  the  terms  of  those  statutes  were  suf- 
ficient to  make  the  company  a  corporation  of 
Kentucky.  But  a  decision  of  the  question 
whether  the  plaintiff  was  or  was  not  a  cor- 
poration of  Kentucky  does  not  appear  to  this 
court  to  be  required  for  the  disposition  of 
this  case,  either  as  to  the  Jurisdiction  or  as 
to  tbe  merits.  As  to  tbe  Jurisdiction,  It  being 
clear  that  the  plaintiff  was  first  created  a 
corporation  of  the  state  of  Indiana,  even  if 
It  was  afterwards  created  a  corporation  of 
the  state  of  Kentucky  also,  it  was  and  re- 
mained, for  the  purposes  of  the  Jurisdiction 
of  the  United  States,  a  citizen  of  Indiana, 
the  state  by  which  it  was  originally  created." 

The  Instruction  numbered  5  given  to  tbe 
Jury  by  the  court  at  the  request  of  the  appr- 
ise should  not  have  been  given.  In  that  In- 
struction the  court  told  the  Jury  not  to  award 
appellants  any  damage  because  they  may  be- 
lieve from  the  evidence  that  damage  will 
hereafter  accrue  to  the  appellants  from  tbe 
work  done  on  Red  river  as  it  now  exists,  but 
which  may  be  prevented  by  the  proper  con- 
struction, extension,  or  maintenance  of  said 
work.  That  Instruction  was  misleading  and 
prejudicial,  because  It  was  calculated  to  in- 
duce tbe  jury  to  believe  tbat  tb^j  ahooUl 

Digitized  by  Google 


TeniL) 


UEMPHIS  ST.  BT.  GO.  v.  GRAVES. 


729 


award  no  damage  on  acconnt  of  the  present 
market  value  of  appellants*  farm  being  Im- 
paired by  reason  of  the  Injury  that  appellee's 
work  will  probably  cause  in  the  future.  Why 
should  they,  If  such  injury  was  to  be  prevent- 
ed by  the  proper  construction,  extension,  or 
maintenance  of  said  work?  This  defect  was 
not  cured  by  the  Instruction  numbered  3  giv- 
en at  the  request  of  appellants,  as  contended 
by  appellee. 
Reverse,  and  remand  for  4  new  trial. 

HUGHBS,  J.,  dissents. 


UBMPHIS  BT.  BT.  GO.  r.  GRAVES. 

(Bnpreme  Court  of  Tennessee.  May  28,  1908.) 

OARRIBRS  OF  PASSBHGBRS  —  STRBBT  RAIL- 
WATS— EJECTION  OF  FA&SBNQERS—RE- 
FUSAL  OF  TRANSFSR  TICKET. 

1.  Where  the  conductor  on  a  street  railway 
car  gave  plaiatifl  a  transfer,  which  was  re- 
fused by  the  conductor  of  the  car  to  which 
plaintiff  properly '  changed,  ou  the  ground  that 
the  transfer  was  defective,  and  plaintiff,  be- 
ing without  money,  was  forcibly  expelled  from 
the  car,  he  could  recover  therefor  against  the 
railway.  Negligaice  In  the  issuiug  of  the  ti-ana- 
fer  was  that  of  the  company,  and  plaintiff  was 
not  bound  to  ezamiue  It. 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; J.  8.  Galloway,  Judge. 

Action  by  R.  L.  Graves  against  the  Mem- 
phis Street  Railway  Company.  From  a  Judg- 
ment for  plalDtifE  defendant  appeals.  Af- 
firmed. 

Wright,  Peters  *  Wright,  for  appellant 
J.  W.  Canda.  for  appellee. 

WILKES,  J.  This  Is  an  action  for  the  al- 
leged unlawful  ejection  of  the  plalntifC  from, 
the  car  of  the  defendant  company  by  one  of 
Its  conductors  The  action  was  commenced 
before  a  Justice  of  the  peace.  On  appeal  it 
was  tried  before  the  court  and  a  Jury,  and 
there  was  a  verdict  and  Jndgmoit  for  f50, 
and  the  street  railway  company  has  appealed 
and  assigned  errors. 

The  facts  necessary  to  be  stated  are  that 
the  plaintiff  boarded  a  car  of  the  defendant 
company  on  Its  suburban  line  at  the  corner 
of  Latham  and  McLemore  streets.  Wh«i  be 
paid  his  fare,  he  asked  for  a  transfer  ticket 
to  go  east  on  Vance  street.  At  the  proper 
transfer  point  he  boarded  a  Vance  Street  car, 
and,  when  the  conductor  of  that  car  came 
for  his  fare,  handed  him  the  transfer  ticket 
received  tnm  the  conductor  of  the  initial 
car.  The  conductor  of  the  Vance  Street  car 
refused  to  recognize  the  transfer  ticket,  and 
after  some  parley  the  plaintiff  was  ejected 
from  the  cor.  He  had  no  money  with  him, 
and  was  compelled  to  walk  to  his  place  of 
business,  where  he  arrived  late,  canslng  him 
anxiety  lest  he  lose  his  position.  The  plain- 
tUT  testifies  that  the  conductor  ejected  him 
by  force,  over  his  protest  and  explanation, 
and  treated  him  rooghly.   He  tesdfles  that, 
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when  he  presented  his  transfer  ticket,  the 
conductor  insolently  and  insultingly  handed 
it  back  to  him,  saying:  "This  ain't  no  good. 
You  will  have  to  pay  your  fare."  He  fur- 
ther states  that  he  politely  protested,  and  in- 
formed the  conductor  that  the  conductor  on 
the  suburban  line  had  given  It  to  him  as  a 
transfer  east  on  Vance  street.  To  which  the 
conductor  replied,  "You  vrili  have  to  get  off," 
and  thereupon  had  the  car  stopped,  and  Jerk- 
ed hiip  by  the  arm  In  the  presence  of  the  pas- 
sengers, and  rudely  and  roughly  carried  bim 
out  of  the  car,  and  put  him  on  the  ground, 
without  any  explanation  why  he  would  not 
honor  the  transfer;  that  there  were  many 
passengers  on  the  car,  some  of  whom  were 
ladles,  and  he  was  greatly  hnmlllated  and 
embarrassed;  and  that  It  was  a  rainy,  dls- 
flgreeable  morning. 

It  Is  said  that  the  court  erred  In  charging 
the  Jury  that  "It  was  the  duty  of  the  de- 
fendant company,  upon  being  applied  to  for 
a  transfer,  to  furnish  the  plaintiff  a  proper 
transfer,  and,  if  the  conductor  furnished  the 
plaintiff  a  different  transfer  from  the  one 
called  for,  that  would  be  the  negligence  of 
the  conductor,  and  not  the  negligence  of  the 
plaintiff;  that  the  plaintiff  had  the  right  to 
presume  that  the  street  car  conductor  would 
do  his  duty  In  the  premises,  and  had  a  right 
to  rely  for  passage  upon  the  transfer  given 
blm."  It  Is  said,  also,  that  It  was  error  to 
charge  It  to  be  negligence  on  the  part  of  the 
company  If  the  conductor  gave  him  a  wrong 
transfer,  and  also  that  It  was  error  to  hold 
that  the  plaintiff  could  accept  the  transfer 
without  question,  and  that  his  acceptance  of 
a  wrong  transfer  would  not  constitute  negli- 
gence on  his  part.  We  think  there  Is  no  er- 
ror in  the  charge,  and  that  the  question  has 
already,  in  principle  and  ^ect,  been  settled 
In  the  case  of  O'Rotirke  v.  Street  Railway 
Co.,  103  Tenn.  126,  52  S.  W.  872,  46  L.  R.  A. 
614,  76  Am.  St.  Rep.  639.  In  that  case  the 
court  said:  "To  require  a  passenger,  who  has 
made  a  valid  contract  for  transportation  and 
paid  the  requisite  fare,  to  retire  from  the  car 
and  suspend  his  Journey  because  of  an  orig- 
inal defect  in  the  ticket  furnished  htm  by  the 
company's  agent,  Is  to  visit  the  wrong  of  the 
offender  upon  the  offended.  It  is  to  make 
the  rightful  passenger  suffer  for  the  fault  of 
the  carrier,  end  that,  too,  in  the  letter's  in- 
terest This  court  will  not  yield  Its  assent  to 
a  result  so  unjust  and  oppressive.  The  plain- 
tiff had  a  right  to  believe  the  transfer  ticket 
all  that  it  should  be.  With  it  he  diligently 
sought  and  promptly  entered  the  first  trans- 
fer car,  and,  upon  being  chall«iged  by  the 
conductor  of  that  car  as  too  late  to  use  the 
ticket  be  made  a  fair  and  reasonable  state- 
ment showing  that  he  had  Just  left  the  first 
car,  and  that  the  first  conductor  must  have 
wrongfully  Indicated  the  hour  of  issuance  on 
the  face  of  the  ticket.  He  owed  the  com- 
pany no  other  duty,  and  his  expulsion  under 
such  circumstances  was  a  tortious  breach  of 
contract  for  which  be  became  entitled  to  re- 
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sorer  all  appTazlinately  resalting  damageB. 
Induding  tfaose  tor  tanmlUatian  and  morttfl- 
catlon.  U  auch  wne  In  fact  nstalDed." 
O'Rourke  t.  Street  By.  Co.,  lOB  Tenn.  13C, 
32  &  W.  874.  46  L.  B.  A.  614,  76  Am.  Bt 
B^.  639.  TlilB  oonrt  said  again  In  tlie 
O'Bonite  Cam:  "The  pasacnger  la  not  re- 
quired In  law,  nor  allorred  hi  fact,  to  print 
or  write  or  stamp  the  ticket  The  carrier 
alone  has  that  right,  and  the  passenger  la 
authorized  to  believe  and  presume  It  wUl  be 
properly  exercised,  and  that  the  tidcet,  when 
delivered,  Is  a  fattbful  eipresshm  of  tbe  eon- 
tract  as  made."  O'Bonrfce  t.  Btreet  By.  Co., 
108  Tenn.  138,  52  S.  W.  S74,  46  L.  B.  A.  614, 
76  Am.  Bt  689.   There  was  in  the 

O'Rourke  Case  a  printed  atatement  on  the 
back  of  tbe  transfer  ticket  to  the  effect  that 
the  passenger  would  "ffiountne  date,  thne, 
and  direction,  and  aae  that  the  vame  are  cor- 
Rct"  But  the  court  htf  d  that  tt  would  not 
enfwce  such  a  omdltkn,  tbat  It  was  unrea- 
•cmable,  and  that  It  would  not  place  upon  ; 
the  passenger  the  duty  of  verifying  the  act  i 
4ff  the  conductor  to  taming. a  tsamta  tldnt;  ! 
and  to  that  cam  the  platotlff  made  no  ex-  | 
amtaatlon  «t  all  of  the  tranaf  er  tindk,  as  hi  i 
ihla  case.   O'Bonzke  t.  Btreet  By.  Co.,  103  i 
^tem.  141,  S2  8.  W.  872,  46  I*.  K.  A.  614.  76 
Am.  8t  Bep.  688. 

Tlie  ailment  of  eounsd  tn  the  stmt  ear 
•company  la  lliat  passengers  shoidd  be  re- 
.qnlred  to  esamtoe  tranaf  er  tioketa  when 
handed  to  them,  -and  v«lfy  the  action  of  the 
conductor,  and,  tf  there  la  nny  defect  to  the 
th^et  or  any  derlatlen  from  tbe  request  to 
have  It  at  onee  Gorrected.  and,  If  he  does  not 
■do  so,  be  is  guilty  of  snefa  negl^ence  aa 
must  bar  fata  recovery.  We  think  this  ccoi- 
tcDtlon  not  sound.  The  tldBct  la  a  mere  tok- ' 
•m,  to  be  used  tar  tb€  ODorealcnce  of  the 
mad.  It.te  not  die  coatract  betweoi  tbe  road 
and  the  passenger.  It  is  a  statement  by  tbe 
tolttal  conductor  to  the  anbsequent  conductor 
vrhat  tiie  contract  Is,  and  what  tbe  pftssaager 
la  entitled  to.  and.  If  tt  ta  not  ooneet,  the 
fault  la  that  of  tlK  rood.  Km  can  passoi- 
gers  be  required  to  verify  tbe  acts  of  the  con- 
ductor, but  tbey  may  presume  that  be  aett 
correctly.  tiacets  or  tokcna  are  prepared 
by  the  company.  Tbey  contato  mon  or  less 
of  printed  and  other  dhwetluae.  Some  pas- 
sengen  caxmot  read.  Others  are  children. 
None  of  then  have  the  time  or  opportunity  to 
tbe  rush  of  travel  to  serutlntae  the  ticket, 
and  In  many  tostonees,  If  they  dM,  they 
oonld  not  undentand  fiie  devices  used  by  \ 
the  company.  The  passenger  has  the  Tight 
to  presume  the  conductor  has  given  him  a 
proper  ticket;  and,  it  be  make  a  mistake.  It 
te  the  fault  of  the  company,  for  which  It  is 
liable;  and.  If  the  passenger  to  good  faltb 
accept  the  tl^et  be  Is  not  boinid  to  stop  and  , 
scruttnlae  It.  to  aee  that  no  mlstoke  baa  been  I 
made.  ; 

We  are  of  o]^i«a  that  there  ta  no  error  ^ 
In  the  judgment  ot  the  covrt  below,  and  It  la  | 
jifflnaed  wltb  casta. 


UEMPHIS  ST.  BT.  CO.  v.  8TATB. 
(Supreme  Court  of  Tamessee.  Jmie  19.  1903.) 

BT&TUTBS-AMBNDATORT  ACTS  —  HMVBBBNCE 
TO  TITLE  OR  SUBSTANOB  OP 
AMENDED  LAW. 

1.  Acta  1903,  c.  43.  entitled  "An  act  to  amend 
chapter  f>2  of  Acts  of  1891,  being  sections  iHfti, 
3075,  and  307H,  Shannon's  Code  of  Tenneasee, 
so  as  to  include  street  railways  and  street  rail- 
roads," and  providiuK  that  suth  provisions  are 
amended  so  as  to  include  all  street  railroada 
and  street  raiiw^tya  in  any  county  In  Tennesiiee 
having  a  certam  population,  is  violative  of 
Const,  art.  2,  i  17,  reqniriue  that  all  acts  amend- 
ing former  laws  recite  in  tbelr  caption  or  other- 
wise tbe  title  or  aubetasce  of  the  law  amended, 
aince  the  reference  to  the  chapter  and  vcrfume 
of  the  authorized  publicatlcMi  of  the  act  la  not 
a  recital  of  the  title  or  sdbstauoe  at  Htm  act 
desired  to  be  amended. 

2.  The  constitutionality  of  the  amending  act 
is  not  aided  by  the  refereaee  to  the  title  to  the 
sections  of  Shannon's  Code,  as  snch  Code  has 
not  been  enacted  into  a  Code,  and  has  ao  gen- 
eral title  recognized  by  law. 

Appeal  from  Criminal  Court,  flbelliy  Oonn- 
ty;  Jno.  T.  Moss,  Judge. 

The  Memphis  Street  Railway  Company 
was  convicted  of  vtotattog  AjcIs  1603,  c.  48. 
requiring  separate  accouimaaaUoas  for  white 
and  colored  passengen,  and  It  appeals.  Be- 
veraed. 

Wright,  Peten  &  Wrifht,  for  an^dlant 
Tbo  Attorn^  General,  for  the  State, 

WILKES,  J.  The  street  railway  company 
Is  convicted  of  violating  tbe  provisions  of 
chapter  43  of  the  Acta  of  19(S  of  the  state  of 
Tennessee,  and  sentenced  to  pay  a  fine  of 
f 200,  and  has  appealed  to  tbta  conrt  and 
assigned  errors. 

In  the  court  below  a  motion  to  qoasb  tbe 
indictment  was  made  upon  several  grounds. 
This  motion  to  quash  was  overruled,  and  the 
cause  was  heard  upon  its  merits  before  tbe 
trial  Judge;  a  Jury  being  waived  by  consent 
of  parties.  It  appears  from  the  record  that 
the  defendant  company  was  iqieratlng  a 
street  railway  to  the  city  of  Meaq^bla,  county 
of  Shelby,  state  of  Tennessee,  and  was  tbe 
only  company  operating  a  atreet  r^road  to 
that  city;  that  the  dty  bad  a  population  of 
more  than  1G0.000;  that  it  wholly  fitiled  and 
refused  to  provide  separate  accommodations 
tor  white  and  colored  passengers,  as  required 
under  chapter  SS,  p.  135,  of  the  Acta  of  1S91. 
aa  Amended  by  chapter  43  of  the  Acta  of 
1903.  Tbe  questions  raised  by  the  motion 
to  quaah  are  the  same  aa  those  presented 
on  the  trial  of  the  case  on  the  merits,  and 
tbey  need  net  be  separately  considered. 

Several  assignments  of  error  are  made, 
and  they  may  be  l^efly  stated  aa  follows: 
(1)  Tbat  the  act  of  1903  falls  to  comply  with 
tbat  part  of  section  17,  art.  2,  of  the  Cousti- 
tutlon  of  the  state  of  Tennessee,  which  pro- 
vides that  "ao  bill  shall  become  a  law  which 
embraces  more  than  one  subject,  that  sabject 
to  be  expressed  In  the  title"  (2)  That  It  vio- 
lates tbe  remaining  portion  of  the  same  sec- 
tion, which  provMsB,  that  *U1  aels  which 
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rqwal,  revlTe  or  amend  former  laws  eball  re- 
cite in  tbelr  caption  or  otherwise  the  title  or 
BObBtance  of  the  law  r^ealed,  revived  or 
amended.'*  (S>  That  the  amendment  made 
la  not  gennane  to  the  anbject  of  the  original 
act,  nor  la  It  embraced  within  Its  title.  (4) 
That  It  Is  class  leglslHtlon,  making  distinc- 
tions unnatural,  onreasonable.  and  arbttra- 
jy,  and  It  is  not,  tber^ore,  the  law  of  the 
land,  bat  ia  partial,  and  appUes  only  to  SheU 
by  Gonnty,  and  in  Ita  results  only  to  the  de- 
fendant road.  GS>  Tbat  it  Is  repugnant  to 
the  toorteenth  amendment  of  tbe  Oonstlto- 
tlon  of  the  United  States,  wlildi  goaninttaB 
tbe  egnal  -protection  of  the  lam. 

The  act  of  1908,  now  attacked,  as  well  as 
tbe  act  or  tm,  -wMeh  4t  undertakes  to 
nmend,  are  aa  followo: 

■'Senate  BUI  No.  87.    Chapter  — ,  Acts  Of 
1903. 

**Aii  act  to  be  entitled  'An  act  to  amend  chap- 
ter 52  of  Acts  of  1801,  being  sections  8074. 
ACTS,  and  8070  Shannon's  Code  of  Tennes- 
■e^  BO  as  to  inidude  street  EaUwaya.and 
street  laiboods.' 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  'the  State  -of  Tennessee,  -that 
chapter  S2  of  the  Acts  of  191,  being  aectlona 
8074. 8075,  end  8070  of  Staanmm'fl  Code  of  Ten- 
nessee, be  and  tbe  same  Is.herebfy  amended 
•o  as  to  Include  all  steeet  tatlraeds  and  street 
reflways  In  any  eomrty  ta  tiie  «tate  of  Ten- 
ncBsee  having  one  hundred  and  fifty  ttion- 
sand  inhabitants,  or  over,  as  shown  by  the 
federal  census  of  MOO,  or  ai^  subsequent 
federal  census. 

**Sec.  2.  Be  It  further  enacted,  that  this  act 
take  effect  from  and  after  Its  passage,  the 
public  welfare  reqnirtng  It" 

Tbe  title  of  this  act'of  1801  Is: 

Chapter  'S2. 

*tAn  act  to  promote  tbe  comfort  of  passengers 
on  railroad  traioB  by  requiring  separate 
accommodatIaa&  for  tbe  white  and  colored 
races. 

"Section  1.  Be  it  enacted  by  the  Qeneral 
AsBouibly  of  tbe  State  of  Tenneasee,  ^t  all 
railroads  carrying  paBsengers  In  the  state 
(other  tlutn  street  nUroads)  shall  provide 
equal,  but -aerate  aeoommodations  tor  the 
wUte  and  colored  races,  by  providing  two  or 
more  passenger  cars  for  each  pasaengw  train, 
or  by  dividing  the  passenger  ears  by  a  par^ 
tltlon  BO  as  to  secure  Borate  aecommoda- 
tlons:  Provided,  tiuit  any  person  may  be  per^ 
mltted  to  take  a  nnroe  in  the  car  or  com- 
partment aet  aside  fbr  auoh  persons:  Provid- 
ed, that  ttils  act  ahall  not  appfy  to  mixed 
and  freii^t  trains  which  only  carry  one  pas- 
aaagec  or  eombtautlim  paasenger .  and  b^ 
gage  cor:  Provided  always,  that  .In  snob 
caoBs  the  one  passenger  car  «o  'carsiod  shall 
be  partitioned  into  apartments,  one  apart- 
ment for  tha  wbftea  and  one  lOr  tbe  colored. 

"Bsc  &  Bo  It  further  enacted,  that  the 


conductors  of  such  passenger  traiiu  shall 
have  power  and  are  tiereby  required  to  a» 
sign  to  tbe  car  or  compartment  of  the  car 
(when  it  is  divided  by  a  partition)  used  for 
tbe  race  to  which  euch  passengers  belong, 
and  sbonld  any  passenger  r^use  to  occup; 
the  car  to  wbioh  he  or  she  Is  assigned  by 
1  such  conductor,  said  conductor  shall  have 
.  power  to  refuse  to  carry  such  passenger  on 
his  train,  and  for  such  refusal  nether  he 
nor  the  railroad  company  abatl  be  liable  for 
ai^  damages  In  any  court  of  this  state. 

"Sec.  8.  Be  it  further  enacted,  tbatiall  rail- 
road companies  that  shall  fhH,  r^nse  or  neg- 
lect to  comply  with  the  re«alrements  of  sec- 
tion 1  of  thds  -act  ^11  be  deem^  vailty  of  a 
misdemeanor,  and.  upon  oonvlcMon.ln  a  court 
of  competent  Jnrlsdlctloo,  be  ftaed  not  less 
ttan  (me  hundred  nor  mere  tbm  live  hundred 
dollars,  and  amy  oonduetor  that  eball  fidl, 
neglect,  or  refoae  to  oarry  oat  the  provlskma 
lOf  ttala  aet  shall,  upon  eoinlctlon,  be  fined 
Dotleas  than  twenty-five  -nor  more  tiian  fifty 
dollars  Mofmeh  offense. 

"See.  4.  Be  U  (nrtber  'enaeted,  fltat  tbis 
■et  take  eff«et  ninety  days  ttom  >and  after  Its 
paasage,  the  public  welfare  tiqniring  It 

"BasBod  Maroh  11,  1801. 

"TlMsuaB  XL  Myers, 
"Speaker  of  tbe  House  of  BepresntatlvM. 
O.  DlsmukM. 
*'Etooaber  of  .tte  (Beuts. 

**Aiipiored  March  27. 

**3obn  P.  Bu^anm,  (Soveraor.** 

It  will  be  seen  that  the  law  sought  to  be 
amended  by  the  act  of  1903  Is  referred  to  In 
tbe  caption  or  title  of  tbe  latter  act  as 
"chapter  62  of  tbe  ActB  of  1891.  being  sec- 
tions 3074.  3075,  8076,  Shannsnfs  Code  of 
Tennessee,"  and  tbe  ptnrpose  of  tb»  .aet  Is 
stated  to  be  "to  Include  street  lalliwayB  and 
street  railroads";  that  ta  to-extend  the  provl- 
eionB  of  chapter  52,  p.  18S,  A«ts  ISOa,  '*m» 
'OS- to  Include  street  railwioya  «nd'«trBet  latl- 
iroade." 

On  behalf  of  tbe  state  it  Is  aignd  that  our 
:statttte  '(Oode,  8  8799;  EOnnnon's  OMttpllation, 
I  5684)  provides  that  the  acts  of  the  Legisla- 
ture may  be  proved  by  a  copy  purporting  to 
have  been  printed  by  voider  <tf  Ibe  Laglsla- 
tare.  The  act  songht  to  be  amended  in  this 
case  purputs  to  have  been  printed  under  tbe 
authority  and  by  order  of  tbe  Lef^slature  aa 
chapter  S2,  p.  135,  of  tbe  Acts  of  1891.  It 
baa  been  the  uniform  custmn  to  refer  to  acta 
by  tbe  chapter  and  volume  as  th^  are  pub- 
lished, except  that  the  laws  contained  in  the 
Geneial  Stettites  of  1EES8  are  referred  to  as 
the  "Code  erf  Tennessee,"  or  the  "Code,"  spec- 
ifybig  tbe  section.  This  Is,  it  must  be  con- 
ceded, an  eany.  convenient,  reliable,  and  def- 
inite mode  of*dtation  or  reference,  and  it  has 
been  uniformly  adopted  by  this  and  other 
:eo&rti,  -and  affords  a  qtri<A  and  ready  ref- 
Bfenoe  to  'any  «ct  to  'Wtalcb  It  fa  desired  to 
call  attention.  But  such  a  rtferenoe.  with- 
out more,  necsaidtates  and  teoalrea  an  oam- 

Digitized  by  Google 


732 


76  SOUTHWBSTIEBM  BEPOBTBB. 


(lenn. 


Ination  of  the  Tolame  and  chapter  dted  In 
order  to  see  what  the  act  contains^  either 

In  its  caption  or  body. 

For  the  state  it  Is  Insisted  that  in  an 
amendatory  act  it  Is  sufficient  to  refer  to 
the  act  to  be  amended  by  citing  the  voluiue 
and  chapter  of  the  authorized  and  published 
acta.  Can  this  contention  be  maintained  V 
The  exact  question  here  presented  has  not 
heretofore  been  directly  passed  upon  by  this 
court,  though  this  provision  of  the  Consti- 
tution has  been  frequently  under  considera- 
tion. It  is  the  genera]  rule  to  recite  in  the 
amendatory  act  the  title  or  substance  of  the 
act  to  be  amended.  Evidently  it  is  not  neces- 
sary to  recite  both  the  title  and  substance  of 
the  original  act,  but  a  recital  of  either  Is  sutB- 
dent.  Bank  v.  Haselton,  15  Lea,  239;  Ran- 
some  V.  State,  91  Tenn.  717,  20  8.  W.  310; 
State  T.  Runnels,  02  Tenn.  320,  21  S.  W.  686. 
But  the  plain  and  unambiguous  lai^uage  of 
the  Constitution  is  that  either  the  title  or 
substance  must  be  recited;  and  this  provi- 
sion, as  well  as  similar  provisions  in  the  Con- 
stitution, Is  mandatory,  and  any  act  not  com- 
plying therewith  is  invalid  and  Told.  Oan- 
uon  V.  Matbes,  8  Heisk.  616;  Uorrell  v. 
Fickle,  S  Lea,  82;  Truss  v.  St^te,  13  Lea, 
312;  Hyman  v.  State,  87  Tenn.  Ill,  9  S.  W. 
372,  1  L.  R.  A.  497. 

The  question  recurs:  Is  a  reference  to  the 
act  to  be  amended  by  chapter  and  volume 
sufficient  compliance  with  the  constitutional 
provision?  There  Is  a  broad  difference  be- 
tween a  reftfrence  to  an  act' and  a  recital  of 
Its  title  or  substance.  A  reference  to  an  act 
by  volume  and  chapter  carries  with  it  no 
Intimation  whatever  as  to  the  title  or  sub- 
stance of  the  act,  or  the  character  or  sub- 
ject-matter of  the  act  referred  to.  To  apply 
to  the  present  case:  The  act  of  1908  under 
consideration  purports  to  extend  the  provi- 
sions of  the  act  of  1891  to  street  railways  and 
street  railroads,  but  gives  no  Intimation  what- 
ever. In  Its  caption  or  body,  what  the  act  of 
1801  contains.  If  we  look  alone  to  the  title 
or  the  body  of  the  act  of  WOS,  and  Its  refer- 
ences to  chapter  62,  p.  135,  Acts  1881,  we 
cannot  tell  whether  the  latter  act  refers  to 
telephones,  distilleries,  or  commercial  roads, 
or  any  of  the  other  numerous  subjects  of 
legislation.  If  we  could  Infer  that  It  related 
to  commercial  railroads,  we  could  not  telt 
whether  it  dealt  with  the  condemnation  of 
lands,  the  fixing  of  fares,  the  protection  of 
pastsongers,  carriage  of  freights,  or  any  other 
features  of  railroad  regulation  and  legisla- 
tion. 

The  language  of  the  Oonstitntlon  is  that 
the  title  or  sabstance  of  the  act  to  be  amend- 
ed must  appear  in  the  amending  act,  either 
In  its  caption  or  otherwise.  The  term  "oth- 
erwise" can  only  mean  the  preamble  or  body 
of  the  act,  as  contradistinguished  from  the 
title  or  caption.  State  v.  Gaines,  1  Lea,  736: 
State  Yardley,  05  Tenn.  557,  32  S.  W.  481, 
34  L.  R.  A.  656;  Shelton  T.  State,  96  Tenn. 
fi21,  32  a.  W.  967.   And  the  conatltntlonal 


requirement  Is  not  met  when  existing  laws 
are  actually  in  terms  referred  to,  unless  the 
title  or  substance  Is  recited.  Burnett  v.  Tur- 
ner, 87  Tenn.  129,  10  S.  W.  194.  The  act  to 
be  amended  need  not  be  set  out  in  extenso; 
und  In  State  v.  Gaines,  1  Lea,  736.  It  was 
held  tliat  the  recital  of  the  substance  of  that 
part  of  the  act  which  was  to  be  repealed  or 
amended,  so  that  the  Legislature  might  sec 
and  understand  the  effect  of  its  action,  is 
sufficient.  The  conti'olUng  requirement  is 
that  the  title  or  substance  of  the  act  to  be 
amended  must  appear  from  an  inspection 
of  the  amending  act.  As  the  matter  under 
consideration  Is  one  of  great  Importance,  we 
deem  It  desirable  to  collate  and  to  some  ex- 
tent Comment  upon  the  decisions  of  this  court 
relating  to  and  construing  this  constitutional 
provision,  though  none  of  them  may  be  cou- 
elusive  in  the  present  case.  In  dolug  so  we 
bear  In  mind  and  give  full  force  to  the  rule 
so  often  announced  that  every  intendment 
must  be  made  in  favor  of  the  constitutional- 
ity of  the  law  that  can  be  legally  indulged, 
and  all  doubts  must  be  resolved  in  favor 
of  it.  Morrell  v.  Fickle,  3  Lea,  82;  Cole 
Manf.  Co.  v.  Falls,  9U  Teon.  460,  16  8.  W. 
1045;  State  v.  Yardley,  95  Tenn.  546.  32  S. 
W.  481,  34  L.  R.  A.  656. 

In  Slate  v.  Gaines,  1  Lea,  736,  the  act  Id 
question  was  held  constitutional  because  It 
recited  the  substance  of  that  portion  of  the 
act  which  It  was  intended  to  amend;  and  it 
was  held  not  necessary  that  the  entire  act 
which  was  a  general  revenue  act  of  many 
provisions,  should  be  recited.  In  McGhee  v. 
State.  2  Lea,  622,  an  act  which  bad  a  suffi- 
cient title  in  itself  was  held  unconslitation- 
a1,  because  It  changed  prior  laws  without  re- 
citing the  title  or  pubstance  of  the  prior  laws 
thus  changed.  In  Morrell  t.  Fickle,  3  Lea. 
86,  it  was  held  that  an  act  which  did  not  re- 
cite the  title  or  substance  of  a  former  act 
repealed  was  defective,  but  the  defect  wss 
cured  by  the  passage  of  another  act  at  the 
same  session  of  the  Legislature,  which  was 
free  from  the  objection;  the  two  acts  being 
considered  together  and  as  part  of  the  same 
legislation.  In  Home  Insurance  Cbmpany  v. 
Taxing  District,  4  Lea,  644,  it  was  held  that 
the  provision  of  the  Constitution  now  under 
consideration  does  not  apply  to  acts  which 
by  their  written  provisions  operate  a  re- 
peal of  previous  acts  by  necessary  Implica- 
tion. See,  also,  Ballentine  v.  Town  of  Pu- 
hLski.  15  Lea,  633;  Railroad  t.  Sadler.  91 
Tenn.  508,  19  a  W.  618.  30  Am.  St  Rep.  896. 

In  Bank  of  Rome  v.  Haselton,  15  Lea,  239. 
it  is  held  that.  If  tbe  title  of  the  act  repealed 
is  recited  in  the  body  of  the  repealing  act, 
that  is  a  compliance  with  the  constitutional 
provision.  In  Hyman  v.  State,  87  Teno.  109, 
9  8.  W.  372,  1  L.  R.  A.  497.  It  was  held  that 
the  amendatory  act,  whose  caption  merely 
recites  the  title  of  the  <Hi^al  act,  without 
enlargli^  its  scope.  Is  constltutlODal  and  val- 
id, provided  its  purview  la  germane  to  the 
title  of  the  original  act:  and.  U  tlw  title  of 
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tbe  origtauU  act  1>  rafflcloit,  it  is  not  neces- 
aaxj  tbMt  the  title  of  tba  amending  act  be 
likewlM  enfflcient  In  and  of  itself.  In  Bur- 
nett T.  Turner,  87  Tenn.  121.  10  8.  W.  IM, 
it  was  held  tliat  an  amending  act  waa  un- 
constltatlonal  which  rimply  referred  to  sec- 
tion 2746  of  the  Bevlaed  Code  as  the  act  to 
be  amended.  The  court  said  there  was  no 
Revised  Code  of  Ttamessee,  because  none  has 
been  adopted  ot  enacted  by  the  Legislature; 
and  it  was  not  tbe  amendment  of  a  recog- 
nised law  to  amend  fbe  Revised  Code,  nor  to 
amend  any  section  of  such  snppoaed  Code  by 
number.  "It  might  be/'  said  tbe  court,  "a 
correct  reprint  of  an  ezlsttng  law;  but  it  Is 
not  so  by  rlrtue  of  Its  existence  In  such  com- 
l^latlon,  or  by  reason  of  having  a  particular 
sectional  number  therein,  as  is  the  case  In 
the  enacted  Code  of  1868."  It  was  further 
said  by  the  court  that  as  a  matter  of  fact 
there  were  two  compUatlcms  of  statutes  to 
which  tbe  term  "Bevised  Code"  could  be  ajy- 
plied  with  equal  accuracy.  So  that  not  only 
Is  no  law  by  title  or  substance  recited  In  the 
repealing  statute,  but  no  law  Is  referred  to, 
and,  worse  stlU,  no  book  Is  named  or  Identi- 
fied bl  the  reference.  It  was  furtlier  said 
that  no  Inferential  method  could  be  restnrted 
to.  In  opposition  to  the  plain  terms  of  tbe  con- 
stitutional provision  requiring  that  the 
amending  act  shall  actually  recite  the  title 
or  substance  of  the  act  amended.  Contin- 
uing, the  court  said:  '*The  conceded  purpose 
of  the  Constitution  Is  to  prevent  the  amend- 
ment or  change  of  existing  laws,  even  when 
they  are  actually  In  terms  referred  to,  unless 
the  title  or  substance  Is  recited.  A  law, 
therefore,  which  iffoposed  to  repeal  tbe  origi- 
nal act  from  which  No.  2T46  In  the  late  com- 
pilation originated,  or  one  of  Its  amend- 
ments, aa  the  Acts  of  1881  (Laws  1881,  p.  79, 
c.  67).  by  reference  merely  to  a  certain  sec- 
tion of  a  certain  chapter  of  auch  act,  with- 
out more,  would  be  void.  As,  suppose  the 
Legislature  of  1887  had  enacted  that  sec- 
tions 1,  2,  and  8,  of  the  ac^  1881  (which  la 
the  most  material  amend^nt  to  the  me- 
chanic's Hen  law  embodied  in  section  2746 
referred  to),  should  read  as  follows,  and  thai 
substitute  for  them  the  sections  proposed  In 
lieu  of  No.  2746  of  the  Revised  Obde.  No 
one  would  controvert  that  the  attempted 
amendment  was  Invalid.  Can  it  be  possible, 
tben,  that,  If  a  law  enacted  cannot  be  so 
amended  by  such  reference  to  Itself,  It  can 
be  amended  by  a  reference  more  vague  to  Its  I 
mere  copy  or  reprint,  not  enacted  anywhere  | 
as  law?"  The  holding  of  the  court  In  this  | 
case  decides,  at  least  argneido,  the  very  \ 
question  Involved  In  the  present  controversy. 

In  State  V.  Algood,  87  Tenn.  166,  10  8.  W. 
310,  It  was  said  that  the  title  of  the  amend- 
ing act  need  not  Indicate  tite  character  of 
the  proposed  amendment,  If  the  amendment 
la  germane  to  tbe  original  act  and  Is  em- 
braced in  the  titie  of  the  original  or  amend- 
ed act,  since,  tbe  title  of  the  original  act 
being  made  part  of  the  amending  act,  the 


particulars  of  the  amending  act  need  not  be 
shown  by  Its  titie.  In  Bansome  v.  State,  91 
Tenn.  717,  20  a  W.  810,  It  is  held,  as  in 
Bank  of  Rome  v.  Haaelton,  15  Lea,  289,  tlut 
it  is  sufficient  If  the  amending  act  shall  re- 
cite tbe  subject  of  the  stetute  amended  in 
the  body  of  the  amendatory  statute,  wltiuut 
more.  It  la  evident  tiiat  tbe  learnad  Judge 
who  d^vwed  that  opinion  treated  the  word 
"reference"  as  synonymous  with  "redtel," 
and  the  word  "subject"  aa  synonymous  with 
'^utMtanc^"  in  that  casfc  He  says:  "If  the 
'substance*— that  i»,  the  *8ubjecf— of  the  act 
amended  be  recited.  It  will  be  snfflt^ent 
Such  a  reference  to  *tiie  subject  or  substance* 
will  snfflclently  identify  the  law  Intended  to 
be  amended."  Accordingly  in  that  case  the 
court  found  the  subject  or  Bubstance  of  the 
act  to  be  horse-racing,  and  that  subject  (or 
substance)  was  recited  In  the  amending  act, 
and  this,  continues  tbe  learned  Judge,  "deap 
ly  recites  the  subject  or  substance  of  tbe  act 
amended  as  one  referring  to  mnnlng  races." 
The  act  was  decided,  upon  this  ground  and 
reasoning,  to  be  valid  and  constitutional, 
though  It  would  have  been  so  on  a  different 
ground,  set  out  in  State  v.  Bnnnels,  92  Tenn. 
341,  21  8.  W.  665,  which  was  treated  as  a 
question  rested  at  that  time. 

In  Bu<^  v.  Athens,  91  Tenn.  20,  18  S.  W. 
400,  SO  Am.  8t  Rep.  8S8,  it  was  held  that 
tbe  constitutional  requirement  was  complied 
with,  because  the  repealing  act  recited  tai  Ite 
caption  the  titie  of  the  act  portions  ot  which 
were  repealed,  and  In  express  terms  repeiOed 
certain  sections  of  tbe  act  (by  number)  of 
which  the  titie  was  set  out;  and  it  was  held 
that  It  was  Immaterial  that  tbe  title  of  the 
orii^al  art  contahied  no  reference  to  the 
part  of  the  sufaject-matier  to  be  affected  by 
the  repeal,  nor  did  the  repealing  act  give  any 
intimation,  either  in  Ite  caption  or  body,  of 
the  nature  of  the  l^slation  to  be  repealed. 
In  State  V.  Runnels,  92  Tenn.  320,  21  8.  W. 
665,  a  statute  amendatory  of  the  Code  was 
entitled  "An  art  to  amend  section  46Ki,  sub- 
section 16,  of  ttie  Code  of  Tennessee"  (Laws 
1889,  p.  807,  c.  161),  and  contained  In  Ita 
body  substantially  tbe  same  description  of 
the  law  amended.  It  was  held  that  tbe 
amended  law  was  sufficiently  recited  in  both 
the  caption  and  body  of  tbe  amendatory  act 
It  was  also  held  to  tiiat  case  that  tbe  wrad 
"caption"  is  synonymous  with  "title,"  and 
that  the  word  "otherwise,"  used  in  the  Oon- 
stitutlon,  means  the  body  of  the  repealing, 
revising,  or  amending  statute.  It  was  also 
held  that  tbe  compilation  of  laws  in  1858  is 
entitled  "An  act  to  revise  the  statutes  of 
Tennessee,"  and  that  It  vras  provided  to  the 
compilation  tiiat  It  should  be  designated  as 
the  "Code  of  Tennessee,"  and  that  either  of 
these  expressions  might  be  used  aa  the  titie 
of  any  section  of  tiie  Ciode  In  the  recital  of 
an  art  ammding,  revising,  or  repealing  It. 
It  was  held  that  the  substance  of  the  art  to 
be  amended  In  that  case  was  not  recited  In 
either  the  caption  or  title  of  the  amendhig 
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act,  and  that  no  idea  of  the  amended  law,  not 
even  of  the  rabjeot  treated,  conld  be  gath- 
ered from  any  part  of  the  whole  of  the 
anended  act  The  oonrt  held,  boweTW,  Oat 
tiM  wovda  "Code  oC  Tenneuee"  ctnutltate 
the  aOaf  oC  the  compilation  of  18SS,  and  the 
omendtng-  act.  referring  to  a  section  of  the 
Code  oil  Xennesaee,  does  anf&clcntty  recite  In 
its  caption  and  otherwise,  the  1^1  title  of 
the  law  amended. 

The  qoeatlon  as  relating  to  other  acta  was 
stated  to  be  expressly  reserred  In  Ransome 
T.  State.  01  Tenn.  718,  20  8.  W.  310,  and 
Inferentlally  In  Burnett  Tamw,  87  Tenn. 
127,  10  8w  W.  IM.  In  Sfaeltou  t.  State,  96 
Teno.  521.  .32-  S.  W.  907,  an  act  which  had 
for  Its  captlonr  "An  act  to  amend  the  criminal 
laws  of  the  state"  was  held  not  to  be  a  sutD- 
dent  compliance  wMb  the  constitntltmal  re- 
qnlKement;  that  sneh  a  general  designation 
was  not  a  recital  at  the  title  or  sab^nce 
of  any  exlstfa«  law  or  laws.  It  was  said  that; 
"If  thsTC  was  a  enactment  or  an  ao- 

tfaoslzcd  codlflcatlen  legally  estftled  the 
'OrtatthiBl  liBWB  of  the  State,*  then  the  reler- 
ence  (or  recital)  might  have  been  snffictent 
Bn^  In  the-  abseace  of  some  former  law  «> 
colleetlon  of  laws  so  entitled,  to  which  the 
reference  can  be  appropriately  applied  ae  a 
redtat  of  tttie  or  subatance,  tbo  act  cannot 
stand.  By  Its  own  tenoa,  as  has  been  seen, 
the  act  Is  expresriy-  amendatery.  and  yet  It 
falls  both  In  Ita  caption  and  body  to  reette 
either  the  tltte  or  sabstance  of  any  exfstlng 
law  or  laws.  It  nowhere  mentions  the  title, 
or  attnnpcs  to  glre  the  snbstaace,  of  the  law 
or  laws  intended  to  be  dmaged,  and  benee  Is 
obnozions  to  the  Gonstltntten  and  necessarily 
nnn.  and  v^d." 

In  Henley  t.  State,  98  Tenn.  605.  41  S.  W. 
302,  lUM.  39  L.  R.  A.  12«v  the  act  In  contro- 
versy  was  held  not  to  be  an  amendatoiy  act; 
but  a  new  and  original  law;  and,  If  it  could 
be  held  to  be  a  repealhig  law,  it  was  se  only 
by  Implication,  and  need  not,  therefore,  re- 
cite the  act  repealed  cr>  modified— citing  cas^ 
In  Memphis  t.  Am.  Ex.  Co.,  102  Tenn.  340, 
B2  8.  W.  m,  it  was  held  that  the  case  pre- 
sented was  one  of  implied  repeal,  and  the 
presence  of  an  express  repealing  clause  had 
no  ft>rce  whateva,  and  benc|  the  act  did  not 
come  under  the  constitutKmal  requirement 
and  proTlston.  In  State  t.  Brown,  103  Tenn. 
449.  63  S.  W.  727,  It  Is  held  In  accord  with 
State  T.  Runnels.  03  lenn.  320,  21  8.  W. 
66S,  that  the  redtal  In  the  caption  or  body 
of  a  statute  that  It  amends  section  4614  of 
the  Code  satisfies  the  requirement  of  th& 
Gonstltntion,  and  that  the  chapter  56.  p.  50, 
Acts  1871,  also  referred  to  ba^  the  caption 
and  body  of  the  amending  act  as  bartng 
amended  section  4614  ot  the  Code,  need  not 
hare  been  more-  ^wdflcatly  referred  to^  aince- 
It  related  akme  to  the  punishment  to  be  in- 
flicted, and  in  no  sanse  affected  the  scope  or 
substaace  of  tbe  section,  but  left  them  the 


same  as  before  it  was  passed.  It  was  further 
said  that  it  was  not  necessary  that  the  title 
should  be  an  index  or  ejrttome  of  the  prorl- 
slons  of  tbe  act.  new  that  It  diould  set  out 
the  modes,  means,  or  instrumentalities  tliat 
shall  be  provided  In-  the  body  of  the  act  for 
the  accompHsbment  ot  its  general  purpose 
as  expressed  to  the  title.  In  case  of  State 
ex  rel.  Tyler  v.  King,  104  Tenn.  163.  168. 
57  8.  W.  ISO,  the  case  presented  was  me 
of  implied  repeal,  and  was  held  not  to  fsU 
within  the  constitutional  provlston  we  are 
now  considering.  And  so  with  tbe  case  of 
Zickler  t.  Union  Bank  A  Trust  Coi,  104  Tran. 
277,  57  8.  W.  3*1,  which  was  htid  to  be  a 
case  of  implied  repeal. 

We  have  thus  examined  and  commented 
upon  the  several  cases  to  be  found  In  onr 
books  relating  more  nearly  to  tbe  questions 
here  inTolved;  bat  none  of  them  directly  de- 
cide the  case,  as  hare  presented,  except  the 
case  of  Burnett  Turner,  67  Tenn.  124, 
10  S.  W.  194,  and  there  It  Is  treated  and  dis- 
posed ot  aiguendo.  8o  that  at  last  we  are 
driven  to  decide  what  is  tiie  prop«  meaning 
and  OMiBtnictlon  of  the  constltntlonal  provi- 
sion as  applied  to  a  case  like  tbe  present, 
when  the  chaptw  and  volume  of  an  author^ 
ixed  pablii»tlon  of  acts  Is  referred  to  in  tbe 
caption  of  tlw  amending  act;  and  we  are 
cMiatrained  to  bold  that  such  refmnce  to 
chapfiH  and  Tcrtume  Is  not  a  cwnpllance  with 
tbe  ctmatltutional  requirement,  in  that  there 
is  no  redtal  ot  ttte  tHle  or  substance  of  tiie 
act  desired  to  be  amended.  While  we  base 
01B'  decision  upon  the  words  of  oor  Crastttn- 
tion  and  the  previous  holdings  of  tills  court, 
so  Air  as  appllcabie,  we  are  of  opinion  that 
it  is  In  accord  with  the  holdings  In  other 
statea  having  similar  constltatlcmal  prorl- 
slons.  The  fact  that  Acto  1801,  p.  133.  c.  52, 
is  referred  to  In  the  caption  of  the  act  of 
1908  as  being  sections  3074.  3075,  and  8076 
of  Shannon's  Code  of  Tennessee,  does  not 
In  any  wise  cure  the  defect  Shannon's  Com- 
pilation or  Code,  though  exceedingly  valuable, 
and  in  constant  use  by  the  courts  and  people. 
Is  not  a  Code  enacted  Into  a  law,  as  la  the 
Code  or  General  Statutes  of  1868;  and  while 
a  reference  to  It  Is  snfDdently  definite  to  In- 
dicate tbe  volume  meant,  still  It  Is  not  en- 
acted Into  a  Code  or  law,  and  has  no  general 
title  recognised  by  law,  and  It  falls  wltbln 
the  reasonings  of  tbe  court  In  Burnett  v. 
Turner,  87  Tenn.  129.  10  S.  W.  194,  and  Its 
several  prwl^ons,  while  remarkably  accu- 
rate, have  not  the  verity  of  enacted  law  or 
acts  wltbltt  the  meaning  of  the  constitutitmal 
provision.  For  tbe  reasons  and  upon  the 
grounds  stated,  we  are  of  opinion  that  the 
act  In  question  is  Invalid  and  unconstitution- 
al, and  should  have  been  so  declared  hy  the 
court  below  on  the  motion  to  qnasfa. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  Indictment  Is  quashed,  and 
the  county  will  pay  the  costs: 
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BaSEOiliB  «t  d.  T.  FIDBLITT  IflTT.  UIV 

IKS.  GO. 

(Sopnme  Court  of  Tenaeweew  Jiia«  20,  190S.) 
UFS  IN8URANCB— PAILURB  TO  PAT  PREMIUM 

NOTB-AVOIDANCB  0»  POUCY. 
1.  Wbere  a  note  giTen  in  parmeiit  (tf  a  pre- 
mium on  a  lite  insurance  policr  provided  tbat» 
if  not  paid  at  maturity,  the  poIiC7  sbould  be 
void,  and  a  receipt  given  for  tbe  note  stated  that 
it  was  agreed  tbat  a  paat-due  note  was  not  pay- 
loent,  and  any  obligation  given  in  exchange  tor 
the  receipt,  when  not  paid  at  maturity,  should 
render  the  receipt  and  policy  void,  tbe  policy 
was  rendered  void  liy  failure  to  pay  tbe  note 
at  maturity,  tbongh  tbe  poU<7  contained  no 
■tipnlatiou  to  that  effect. 

Appeal  from  Chancery  Court,  Staetby  Conn- 
I7;  F.  H.  HelBktil,  Cba^ollor. 

Actitm  by  Hannah  Kessler  and  others 
asalnat  Uu  Fidelity  Mutual  life  inaunince 
Compaoy.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Henry  Craft  and  Wllkerson  &  McGebee, 
for  appellants.  .  U.  L.  Bartels,  for  appellee. 

BEARD.  C.  J.  On  the  Tth  of  December, 
1881,  the  defendant  lasued  Its  policy  of  In- 
surance for  the  Bum  of  $1,000,  and  for  tbe 
period  of  20  years  trom  Its  date,  upon  the 
life  of  Daniel  N.  Ressler.  The  premiums  on 
the  policy  were  payable  on  the  Tth  day  of 
each  December.  The  insured  paid  all  the 
accruing  premiums  up  to  and  inclusive  of 
tbe  one  due  on  the  Tth  day  of  December, 
1809,  thus  carrying  his  policy  for  the  uext 
ensuing  year.  For  the  premium  due  on  the 
Tth  of  December,  1800,  be  gave  bis  promis- 
sory note  to  the  company,  payable  on  the 
Tth  of  February,  1801.  This  note  was  not 
paid,  nor  was  the  premium  that  was  due  on 
the  Tth  of  December,  1801.  On  the  28tli  day 
of  December,  1801,  the  insured  died.  Soon 
%tter  his  death,  a  demand  was  made  upon 
the  Insurer  for  blanl£  proofs  of  loss,  which 
was  refused,  upon  the  ground,  as  asserted 
by  the  defendant  company,  that  the  policy 
had  lapsed  and  was  no  longer  a  valid  or  sub- 
sisting contract.  The  result  was  the  insti- 
tution of  the  present  suit 

The  ground  upon  which  payment  is  re- 
sisted Is  that  the  note  given  for  tbe  pre- 
mium due  In  December,  1800,  contained  a 
provision  that.  In  the  event  It  was  not  paid 
at  maturity,  tbe  policy  in  question  "should 
be  Ipso  facto  null  and  void,  without  notice  to 
the  maker  and  without  any  act  on  the  part 
of  the  company,"  and  should  "remain  so 
until  reinstated  as  provided  by  Its  terms." 
Contemporaneous  with  the  making  and  ac- 
ceptance of  this  note,  a  receipt  was  given  to 
the  assured,  uiKin  the  face  of  which  was 
marginally  printed  the  following  words: 
"Notice  to  Policy  Holders:  •  •  •  It  Is 
understood  and  agreed  that  a  protested  check, 
or  past-dne  note  or  obligation  of  any  kind, 
is  not  payment,  and  that  any  obligation  giv- 
en in  exchange  for  tbla  rec^pt,  when  dls- 

1 1.  Bm  iBHmnniv  vol.  n.  Out  Dig.  f  Ml. 


hoBiorttd  or  not  poM  at  maturity.  ihaD  rmi- 
dor  the  receipt  and  said  poUC7  absolutely 
Tidd."  It  la  conceded  by  the  eoUdtrnv  of 
the  complainants  that,  had  the  poU^  cat^ 
tolned  a  at^iatetlea  to  the  ^ect  that  the 
noiqiaymeBt  at  maturity  of  any  note  given 
by  ttie  assured  and  aoc^ted  hiy  tiie  com- 
pany would  forfeit  the  policy,  then  this  d»* 
fense  would  be  maintainable.  That  this  la 
true  la  wall  aettled  by  the  anthwItlBa. 
Thompson  T.  Insurance  Co.,  IDA  U.  S.  232, 
26  L.  Ed.  760;  Insurance  Oo.  v.  Pendleton, 
112  U.  8.  696,  6  Sup.  Ct  314,  28  L.  Kd.  8Wt; 
Pitt  r.  Insurance  Ca,  100  Masa.  BOO.  Bat, 
as  tt  contains  no  such  stipulation,  It  la  In- 
sisted that  ita  absence  or  omission  mani- 
fests the  iirtentlon  of  the  company  to  keep 
the  policy  aliva^  upon  receiving  luyment  of 
the  premium  by  note,  and  that  tbe  conrta 
will  not  permit  tbla  intention  to  be  defeated 
by  an  inconsiatent  condition  aobsequent  cod- 
talned  In  tiie  note^  a  mere  eollat«al  agree- 
ment 

As  to  tbla  inalstenee  it  may  be  said,  la  ai 
goiwal  way,  tbat  promptneaa-  In  tbe  pay- 
ment of  premiums  la  essential  to  the  sscceia' 
of  an  inanrance  company.  To  tbe  tnnd  de- 
rived trom  prcmlwna  tbe  company  nmst 
look  to  maet  expenaea  Inconed  In  ita  oper- 
ation, and  to  tiie  creation  of  a  resKve  to  be 
held  for  payment  of  kMses  when  they  occni. 
No  company  conld  runaln  long  sfdvent,  If  the 
rights  of  the  policy  holder  were  preserved 
tot  blm  notwMbatandlng  hia  deUnqnaicy.  and 
the  Insurer  be  left  to  recover  the  premium 
dm,  through  tbe  tedious  process  of  tbe  courts, 
wtQi  tbe  risk  of  encountering  an  insolvent 
debtor  after  judgment.  To  eufonse  ivompt* 
ness.  daoaea  of  forfeiture,- under  aome  f<Hrm 
or  other,  are  nsoally  found  In  contracts  of  In- 
surance; and  theee  clauses  are  enforced  by 
the  courts,  oniess  In  some  way  waived  by 
the  insurer.  Aa  was  said  in  Klein  v.  New 
York  Tns.  Co.,  101  U.  8.  88,  26  L.  Ed.  662. 
"If  the  assured  can  neglect  payment  at  ma* 
tnrlty,  and  yet  suffer  no  loss  or  forfeiture, 
premiums  will  not  be  punctually  paid. 
♦  •  •  The  provision,  therefore,  for  the 
releaae  ot  the  company  from  liability  on  a 
failure  of  tbe  insured  to  pay  tbe  i«emlnmB 
when  due,  Is  ot  the  very  essence  and  rab- 
stance  of  the  contract  of  life  inauraace.  To 
bold  the  comiMiny  to  Ita  promise  to  pay  tbe 
insurance  notwithstanding  the  default  of 
the  asaured  in  making  the  payment  of  the 
premium,  is  to  destroy  the  very  aubatance  of 
the  contract."  It  la  difficult,  if  not  Impoe- 
sible.  to  see  why  this  clause  providing  for 
forfeiture,  when  found  In  the  policy,  should 
be  enforced,  and  not  a  similar  provision  In  a 
note  for  the  premium,  which,  waiving  its 
strict  right  to  demand  payment  In  cash,  for 
the  accommodation  of  tbe  policy  holder,  tt 
reeelvea  and  thus  indnlgea  him  by  an  sk- 
tenslon  of  time.  For  the  extension  of  time, 
as  well  8B  the  prmnlum  doe*  fumlsbes  the 
consideration  of  the  note.  Such  a  tranne- 
tlon  is  as  it  the  policy  holder  should  say  te  - 
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tbe  companj  tbat  be  waa  nnabto  to  par 
promptly;  bnt  dealred  Indulgence  In  order  to 
eave  hla  tosnrance^  and  tbe  omipany  replied 
that  indnlgence  would  be  given  and  his  note 
would  be  accepted,  upon  the  condition,  bow- 
evet,  that  a  forfeiture  would  be  declared  If 
the  note  was  not  paid  at  matmity.  Upon  an 
acoqitance  of  this  proposition,  a  note  Is  ex- 
ecuted containing  the  condition,  and  a  re- 
ceipt la  given  to  the  assured,  calling  bis  at- 
tention to  the  necessity  of  strict  payment  in 
order  to  avoid  forfeiture  of  his  policy.  In 
such  a  case,  it  would  seem  that  the  policy, 
the  note,  and  the  rec^pt  were  all  to  be  look- 
ed to,  to  ascertato  the  agreement  of  the  par- 
ties, and  that,  questions  of  waiver  out  of  the 
vray,  the  courts  would  enforce  a  forfeiture 
for  nonpayment  as  stringently  as  where  the 
policy  by  itself,  or  together  with  the  note, 
stipulated  for  such  a  result  It  may  be 
granted,  however,  tbat  thoe  are  cases  relied 
on  by  complalnaute  which  give  some  color, 
upon  examination,  but  no  substentlal  sup- 
pcnrt,  as  we  think,  to  their  contention. 

Among  them  Is  tbat  of  X>welltog  House 
IiM.  Co.  V.  Hardle.  87  Kan.  674,  16  Pac.  92. 
In  the  note  accepted  for  the  premium  In  that 
cas^  the  c(mditIon  was  that  upon  a  failure  to 
pay  irheu  due  the  risk  should  cease  and  de- 
termine, as  "provided  In  the  policy."  The 
company  defended  upon  the  ground  that,  as 
the  note  was  not  paid  at  maturity,  the  rights 
of  the  assured  were  forfeited.  The  facts, 
wae  that  after  the  loss  occurred,  as  well  as 
after  ite  maturity,  the  assured  paid  the  note 
to  an  agmt  of  the  Insurance  company  an- 
thoriaed  to  rec^ve  payment  While  there  are 
some  general  expressions  in  the  opinion 
which  warrant  the  contentim  of  the  appel- 
lants, yet  we  think  there  was  no  purpose  to 
announce  any  such  general  rule  as  Is  now 
insisted  on;  bnt  Ito  authority  la  to  be  con- 
fined to  the  facts  of  tbe  case.  The  court 
makes  tbe  case  turn  upon  the  peculiarity  of 
the  phrase,  contained  in  the  note,  that  upon 
tbe  failure  to  pay  this  obllgatton  the  risk 
should  determine  "as  provided  In  the  policy," 
coupled  with  the  failure  of  the  policy  to  pro- 
vide for  such  determination.  The  court  said: 
'*Tita  policy  took  effect  upon  the  receipt  and 
acceptance  of  the  note.  *  *  *  It  was 
competent  for  the  parties  to  pay  and  accept 
paymoit  of  the  premium  In  the  form  of  a 
note,  and  this  8pi>ears  to  have  be«Q  dona 
This  purpose  was  also  evinced  by  tbe  com- 
pany In  the  collection  of  the  note  The  bank 
was  ite  agent  for  collection,  and  tbe  note 
had  matured  some  time  befwe  the  collection 
was  made.  Instead  of  *  *  *  declaring 
the  policy  at  an  end  when  d^ult  was  mada 
and  collecting  such  portion  of  the  premium 
as  the  company  regarded  to  have  been  earn- 
ed, it  allowed  the  note  to  run,  and  tiien  col- 
lected the  entire  amount  of  principal  and  In- 
terest." 

We  think  tbe  case  of  McAllister  v.  New 
England  Mnt  Life  Ins.  Co.,  101  Mass.  5.58, 
-8  Am.  Bep.  404,  when  examined,  gives  even 


less  wanank  to  this  etmtention.  Tbsn  tlie 
premium  was  paid,  part  in  cash  au&  the  bal- 
ance by  the  execution  ot  two  notes  by  the 
assured,  one  due  In  six  months  and  the  other 
in  five  years  from  date.  Neither  the  poltey 
nor  tbe  ^-months  note  provided  for  a  for- 
feiture upon  the  nonpayment  of  this  note. 
The  note  at  five  years  did.  The  first  note 
was  not  paid,  and  the  assured  died  before  the 
next  annual  premium  accrued.  Unquestton- 
ably  the  court  was  right  In  holding  that  un- 
der this  state  of  facts  the  rule  ot  tbe  tat- 
f  elture  could  not  be  Invoked. 

Trade  Ins.  Go.  v,  Barradlfl,  46  N.  J.  liaw, 
643,  46  Am.  Rep.  782,  and  Flthlan  v.  X.  W. 
L.  Ins.  Co.,  4  Mo.  App,  386,  were  determined 
upcm  their  peculiar  facts,  and  therefore  can- 
not be  taken  as  authority  by  complainants. 

The  case  of  Mut  Life  Ins.  Company  v. 
French,  SO  Ohio  St  240,  27  Am.  Bep.  413, 
adopting  the  view  that  a  distinction  was  to 
be  made  between  a  policy  which  provided  for 
a  forfeiture  upon  nonpayment  of  a  note  given 
for  a  premium  and  one  whidi  did  not  beld 
to  the  latter  cas^  whae  the  stipulation  was 
found  alone  to  tbe  note,  that  while  the  policy 
was  not  Ipso  facto  void  upon  the  failure  to 
pay  such  note,  yet  tbe  Insurer  could  avoid  It 
by  givtog  dlsttoct  notice  to  the  sssnred  that 
he  claimed  such  a  forfeiture.  This  case.  It 
will  be  seen,  required  an  afllrmative  act  to 
make  the  forfeiture  complete.  If  this  were 
held  to  be  a  sound  law,  ^e  defendant  com- 
pany here  could  maintain  Ita  defense,  for  It 
gave  notice  to.  the  assured  of  tbe  lapse  of  his 
policy  by  reason  of  hia  neglect  to  pay  Us 
note,  and  urged  him  to  undergo  a  medical  «c- 
amlnatlon  and  reinstate  himself  as  a  poUcy 
holder  according  to  the  condition  of  bis  poli- 
cy. To  the  letter  containing  this  notice  he 
made  no  reply.  But  we  do  not  think  tUber 
view  Is  sound.  On  reason  and  authority,  we* 
hold  the  policy  to  this  case  void,  and  tbe 
righto  of  the  assured  absolutely  «ided  when 
his  note  matured  and  was  unpaid. 

Holly  V.  Mutual  Life  Ins.  Co..  105  N.  Y. 
437,  11  N.  B.  607,  tovolved  a  policy  which 
provided  that  aft^  three  annual  premiums 
had  been  paid,  ahould  the  assured  fall  to  any 
payment  thereafter,  i^ion  a  surrender  of  the 
policy  wlthto  80  days  after  such  unpaid  pre- 
miums came  due,  tbe  company  would  Issue 
a  pajd-up  policy  tot  the  premiums  paid.  In 
that  caae,  the  assured  paid  more  than  three 
annual  premiums  and  then  defaulted.  Tbe 
defendant  company,  however,  accepted  his 
note  for  the  premium  doe,  wUch  contained 
this  clause:  "All  claims  to  future  insurance, 
and  all  beneflta  whatever  whldi  full  pay- 
mente  to  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and 
be  forfeited  *  *  •  if  this  note  Is  not 
paid  at  maturity.*'  The  note,  not  bebig  paid 
when  due,  was  renewed.  This  second  note, 
with  a  similar  condition,  matored  and  was 
not  paid.  Afterwards  the  assured  oCFered  to 
pay  It,  but  the  company  declined  to  accept 
payment  claiming  the  policy  ma  forfeited. 
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Actloo  mi  then  brought  to  eoiqpel  the  com- 
pany to  Inne  a  pald-iv  poller;  ^t  tbe  court 
hM  that,  npon  tbe  faUnre  to  pay  the  note, 
the  forfettnre  of  the  policy  at  once  attached, 
and  the  asBozed  lost  all  right  to  any  further 
Intnxance. 

In  Iowa  life  Ins.  Co.  t.  Lewie,  187  T7.  B. 
33St  28  Sup.  Ct.  126,  47  L.  Od.  — ^  tbe  Su- 
preme Court  of  the  United  Statee  has  had 
occasion  to  examhie  Uila  question  and  tbe 
caees  theret<tfore  decided  by  that  court,  tai> 
eluding  those  of  Thompson  t.  Insurance  Co., 
104  U.  8.  262,  26  L  Bd.  76S,  and  Insurance 
Co.  T.  Pendleton,  112  D.  8.  696,  5  Sup.  Ct. 
814,  28  L.  Bd.  866»  relied  on  by  appellants  In 
adM  case,  and  Its  conclusions  are  found  in 
the  qrllabi,  as  follows:  A  notice,  on  tbe 
back  of  a  proulmn  receipt,  that  if  &  note  is 
given  for  payment  of  premium  and  is  not 
paid  at  maturity,  the  policy  shall  determine, 
constltntes  a  part  of  the  contract  of  Insur- 
ance^ where  sudi  reeript  states  on  its  face 
that  it  is  subject  to  tbe  terms  of  the  contract 
and  the  conditions  on  the  back,  which  the  as- 
sured la  dbected  to  read.  (2)  A  policy  of  life 
Insurance  Is  forftfted,  wlthont  any  affirma- 
tire  action  on  the  part  of  the  insurance  com- 
pany, by  the  ftiilure  to  pay  at  maturity  a 
note  glToi  for  the  payment  of  the  premium, 
which  -wna  accepted  on  condition  tbst,  if  iK>t 
paid  at  maturity,  the  policy  shall  cease  aiUl 
detramlne." 

In  line  with  these  cases  are  those  <MC  Kerns 
T.  New  Jaeey  Mut.,  ete.,  Company,  86  Pa. 
171,  Insurance  Go.  Myers,  tS9  8.  W.  SO, 
Insurance  Co.  t.  Pentecost,  4B  8.  W.  426 
ifboBB  last  two  cases  having  been  decided  by 
tbe  Supreme  Court  oi  Kentodcy),  and  Gorton 
T.  Insurance  Ca,  88  Wis.  121. 

Thrae  bring  no  waiver  in  the  case  at  bar, 
we  are  satlsfled  that  all  tbe  rights  ct  tbe  as- 
sured ceased  by  and  vpoa  failure  to  pay  his 
note.  This  renders  It  unnecessary  for  us  to 
consider  other  questions  discussed. 

The  result  is  that  the  decree  of  the  chan< 
cellor.  dismissing  tbe  bill.  Is  afllrmed,  wlUi 
costs. 


STATE  ex  Inf.  CROW,  Atty.  Gen.,  v.  CON- 
TINENTAL TOBACCO  GO.  et  aL* 
(8iw«me  Ooort  of  Mlssoori.  June  15,  190S.) 

HONOFOLIBS— PCRCHASB  OF  COMPBTINO  B8- 
TABUSHUBNT— LEQALITT-PROCEBDINOS  BT 
ATTORNBT  OBNERAL-OBTAINING  TBSTI- 
HONT  OF  NONRESIDBNT  OFFICBRS  AND  BH- 
PLOTAS. 

1.  Uoder  Sess.  Acta  1887,  p.  208.  $  1,  pro- 
viding that  any  corporation  which  Bhall  create, 
enter  into,  or  become  a  member  ot  any  pool, 
trast,  combination,  or  understanding  with  any 
other  corporation  to  fix  tbe  price  of  any  man- 
ufactared  article,  merchandise,  commodi^,  etc, 
shall  be  guilty  of  conspiracy,  it  is  not  lil^l 
for  a  mannfactnring  corporation  to  purchase 
the  plant  and  buslneas  of  another  manufactm^ 
ing  corporation  engaged  in  the  same  busineBB 
for  a  cash  cooaideTatlon  and  in  good  faith. 

2.  Undw  Ber.  St  1880,  i  8888,  pnriding  that 

•iUh«arlas  MmaUd  JVly  1^  tM. 
7BaWw-47 


wbenerw  any  proceedlacB  shall  be  oommencod 

by  tbe  Attorney  General  agaioat  a  corporatloD 
tinder  tbe  law  against  trusts;  and  he  desires  to 
have  the  testimony  of  any  officer,  director,  or 
employe  of  any  corporation  proceeded  against, 
such  persons  being  nonresidents  of  the  state 
or  without  the  jurisdiction,  he  siiall  file  a  state- 
ment setting  forth  the  uamea  of  the  persons 
whose  testimony  he  desires  to  take,  and  there- 
upon the  court  shall  issue  notice  to  the  attor- 
ney of  the  corporation,  naming  the  persons 
wbose  testimooy  is  desired,  and  requiring  the 
attorney  to  have  sach  persons  at  tbe  place  nam- 
ed in  the  application  at  tbe  time  fixed  to  testify, 
I  etc.,  and  Hections  86S4  and  8985.  providing  that 
I  upon  failare  to  appear  and  testify  judgment 
;  by  default  shall  be  rendered,  a  mere  statement 
in  an  application  of  the  Attorney  General  that 
the  testimony  of  the  persons  named  therein  Is 
"valuable  and  material"  is  not  suffldent  to  re- 
<  quire  the  court  to  Issue  an  <nder  tor  the  at- 
tendance of  the  witnesses. 

In  Banc.  Quo  warranto  by  the  state,  on 
i  information  of  Edward  C.  Crow,  Attorney 
'  Genera!,  against  the  Continental  Tobacco 
!  Company  and  others.  Respondents  dischar- 
I  ged. 

I     The  Attoney  General  and  Sam  R  Jeffries, 
{  for  Informant   H.  8.  Priest,  W.  W.  Fuller, 
I  Martin  L.  Claidy,  and  Boyle,  Priest  ft  Leh- 
mann,  for  respondents. 

FOX,  J.  On  February  14,  1888,  the  fol- 
lowing information  waa  filed  in  this  Court: 

"Now  at  this  day  comes  Edward  C.  Qrow, 
Attorney  General  ot  tbe  state  of  Missouri, 
and  informs  the  court  that  the  Continental 
Tobacco  Company  Is  a  corporation  organized 
under  and  by  vhrtue  of  the  laws  of  the  state 
of  New  Jersey,  and  that  said  J.  G.  Butler 
Tobacco  Company,  Brown  Tobacco  Company, 
Dmmmond  Tobacco  Company,  and  Wright 
Bros.  Tobacco  Company  are  corporations  or- 
ganized under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri.  The  plaintiff  states 
that  all  of  said  named  respondents  were  so 
severally  organized  as  corporations  for  the 
purpose  of  buying,  manufacturing,  and  sell- 
ing tobacco,  and  wm  and  are  authorized  to 
own,  maintain,  and  operate  sutdi  plants,  ma- 
chinery, warehouses,  ete.,  as  may  be  neces- 
sary to  the  proper  conduct  of  thMr  several 
bnstoesses.  The  plaintiff  states  that  the  said 
Continental  Tobacco  Company  is  carrying  on 
ito  said  business  of  buying,  mam^cturii^, 
and  selling  tobacco  as  a  foreign  coiporatlon 
within  the  state  of  Missouri,  and  that  said 
J.  G.  Butler  Tobacco  Company,  Brown  To- 
bacco Company,  DmmnuHid  Tobacco  Com- 
pany, and  Wr^ht  Bros.  Tobacco  Company 
were  organized  under  the  laws  of  the  state 
of  Missouri  as  aforesaid  t<a  the  purpose  of 
carrjrlng  on  the  business  of  buying,  manu- 
facturing, and  selling  tobacco  in  said  state, 
and  have  stoce  heea  carrying  on  said  busi- 
ness in  said  state.  PlalntllE,  for  cause  of 
action  herein,  states  that  about  tbe  year  1880. 
and  for  many  years  prior  tliereto,  there  were 
certain  five  distinct  and  s^rate  corporations 
or  copartnership  companies,  to  wit,  Allen  & 
QintM>,  located  at  the  dty  of  Hlchmtmd, 
'nrglnia,  V.  Duke  Sons  ft  Co.,  located  at  the 

Digitized  by  Google 


338 


7S  S0UTHWB8TSBN  BBPDBTSIB. 


city  of  DorhAm,  North  Oarollaa,  W.  S.  Kim- 
ball &  Co.,  located  at  tbe  city  of  Rochester, 
New  York,  and  Goodwin  &  Co.  and  Klnqey 
Bros.,  each  located  at  the  city  of  New  York, 
New  York,  all  severally  engaged  la  the  busi- 
ness of  manufacturing  cigarettes  and  smok- 
ing tobacco,  and  also  severally  engaged  In 
seUlng  the  products  of  their  respective  fac- 
tories throughout  the  United  States.  Plaln- 
tlfT  further  states  that  on  or  about  the  year 
1890  the  said  Ave  last-named  corporatlosB  or 
copartnership  companies  were  merged  and 
consolidated  into  one  corporation,  to  wit.  In- 
to the  American  Tobacco  Company,  which 
was  then  at  that  date  organized  as  a  cor- 
poration under  tbe  laws  of  tbe  state  of  New  : 
Jersey.  PlalntlfiF  alleges  the  fact  to  be  that  | 
said  American  Tobacco  Company  was  organ-  ; 
Ized  as  a  corporation  as  aforesaid  with  the 
object  and  purpose  on  the  part  of  the  In-  j 
corporators  of  absorbing,  combining,  and  con- 
solidating said  five  corporations  or  copartner- 
ship companies  into  one  holding,  and  to  place 
the  same  under  the  control  and  management 
of  a  single  directory,  and  this  with  the  fur- 
ther object  and  purpose  thereby  and  by 
means  of  said  combination  to  limit  and  con- 
trol the  production  and  price  of  cigarettes 
and  smoking  tobacco.  Plaintiff  states  that 
after  tbe  organization  of  said  American  To- 
bacco Company,  to  wit,  about  the  year  1899, 
the  business  and  properties  of  said  above- 
named  five  corpMatlous  or  copartnership 
companies  were  transferred  to  the  said  Amer-  { 
ican  Tobacco  Company,  and  thereafter  were,  ' 
and  ever  since  have  been,  under  the  manage-  | 
ment,  direction',  and  control  of  said  American 
Tobacco  Ck>mpany.  Plaintiff  states  that  since  | 
the  year  1890  numerous  other  corporations 
and  copartnership  companies,  organized  and 
existing  In  different  states  of  the  Union,  for  ^ 
the  purpose  of  manufacturing  and  selling  : 
cigarettes  and  smoking  tobacco,  and  which 
were  severally  engaged  in  said  business  aa 
separate  and  Independent  concerns,  have  also 
transferred  their  business  and  properties  to 
said  American  Tobacco  Company.  Plaintiff 
states  that  said  fransferB  of  tbe  business  and 
properties  of  all  of  said  corporatl(mB  and  co- 
partnersbip  companies  to  said  American  To- 
bacco Company  were  made  with  the  object, 
purpose,  and  Intention  of  effecting  a  com- 
bination or  trust,  so  as  to  limit  or  destroy  ' 
competition  In  the  business  of  manufacturing 
aud  selllug  cigarettes  and  smoking  tobaccos, 
und  thereby  to  enable  tbe  said  American 
Tobacco  Company  to  acqnlre  a  monopoly  of 
saEd  business  throughout  the  United  States: 
und  plaintiff  alleges  that  by  reason  of  the 
premises  the  said  American  Tobacco  Com- 
pany lias  In  fact  acquited,  and  now  has,  a  < 
virtual  monopoly  of  said  business  of  niaan- 
facturlng  and  selling  dgarc^ttes  and  smoking 
tobaccos  tliroughout  tbe  United  States. 

"Further  complaining,  the  plaintiff  eaya 
that  the  said  American  Tobacco  Company, 
having  thus  acquired  a  virtual  monopoly  of  I 
said  bmdneaa  of  maniiftictPrtBg  aitd  wtfliag 


cigarettes  and  smoklitg  tobaoeoa  as  Aforesaid, 

then  and  thereafter,  to  wit,  between  the 
years  1893  and  1898,  organized  and  prose- 
cuted a  systematic  plan  or  scheme,  aa  here- 
inafter stated,  to  combine  and  bring  under 
its  control  and  direction  the  principal  and 
leading  corporations  and  eopartnershlp  oom- 
panlea  existing  in  tbe  diffwent  states  of  the 
United  States,  which  were  engaged  In  the 
business  of  manufacturing  and  selling  plug 
chewing  tobaccos.  Plaintiff  lays  tliat  be- 
tween the  years  1893  and  1898,  and  prior 
thereto,  there  were  a  large  number,  to  wit. 

about  the  number  of   ,  corporations  and 

eopartnershlp  companies  organized  and  exist- 
ing In  tbe  different  states  of  the  United 
States,  engaged  as  separate  and  Independeot 
concerns  in  the  buainees  «C  manufacturing 
and  aellhig  plug  chewing  tobaccos;  that  prior 
to  about  the  year  1893  tbe  businesB  of  mautt- 
facturlng  and  selling  smoking  tobaccos,  in 
the  form  of  cigarettes,  paciiages,  and  other 
forms,  and  tbe  business  of  maoutacturing 
and  selling  plug  chewing  tobaccos  wer«  car- 
ried on  and  conducted  as  dlflerwt  and  dis- 
tinct lines  of  manufacture,  certain  corpora- 
tions and  copartnerBhip  companies  beln£  en- 
gaged exclusively  In  the  manufacture  aud 
sale  of  amoking  tobaccos,  and  certain  other 
corporations  and  copartnership  companies  be- 
ing engaged  excludvely  in  the  maniuCacture 
and  sale  of  plug  chewing  tobaccoa;  and  tliat 
tbe  two  lines  of  manufactures  were  rarely, 
if  ever,  combined  in  the  buslneaa  of  any  one 
ot  such  corporations  or  ct^tiirtneisbip  com- 
panies. Plaintiff  states  that  in  furtherance 
of  its  said  plan  or  scheme  to  combine  and 
bring  under  its  control  the  principal  and 
leading  corporations  at  cDpartnarship  com- 
paniea  engaged  throughout  the  United  States 
In  the  business  of  manufacturing  and  selling 
plug  chewing  tobaccos,  tbe  said  American 
Tobacco  Company,  about  the  year  1893,  ob- 
tained control  by  purchase  of  the  National 
Tobacco  Works,  theretofore  under  the  man- 
agemeot  of  Pflngst,  Doerbofer  &  Co..  a  cor- 
poration organized  under  the  laws  of  Ken- 
tucky, and  engaged  in  the  business  of  manu- 
facturing and  selling  plug  chewing  tobacco. 
Plaintiff  states  that,  after  It  had  so  obtained 
control  of  the  said  National  Tobacco  Works, 
the  said  American  Tobacco  Company,  throut:h 
its  officers  thereto  duly  autborised,  proposed 
to  all  tbe  leading  and  principal  corporations 
and  companies  engaged  In  the  several  state!> 
of  the  Union  in  manufacturing  and  selling 
plug  chewing  tobacco  to  sell  their  business 
and  properties  to  it,  or  to  combine  with  it 
in  organizing  and  effecting  a  combination  or 
trust  to  control  and  monopolize  under  a  sin- 
gie  or  common  directory  and  management  the 
said  business  of  manufacturing  and  Belling 
plug  chewing  tobacco  throughout  tbe  United 
States:  and  plaintiff  says  that  wld  American 
Tobacco  Company,  at  the  time  of  making 
lt»  said  proposal  to  said  coiporations  and 
companies  to  buy  their  business  and  proi>er- 
ties,  <ff  to  combine  wttb  tkam  m  afttccaaid. 
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tbreatened  nld  ewporaUoos  and  compftnlca, 
or  many  of  tbem  that  If  they  refused  to  agree 
to  aald  pn^sal  that  the  said  Amoican  To- 
bacco Company  would  weU  on  the  markets  of 
the  country  the  ping  chewing  tobaccos  mann- 
factared  by  It  at  prices  far  below  the  coat  of 
production,  thereby  entailing  heavy  losses  on 
said  other  corporations  and  companies  en- 
gaged In  said  business  as  Its  competltorB, 
and  that  thereby  and  by  means  thereof  It 
would  compel  and  coerce  said  corporations 
and  companies  to  sell  their  business  and 
properties  to  It,  or  to  combine  with  It  bb 
aforesaid  for  the  puipoBes  afraesald.  Plain- 
tiff states  that  all  of  said  corporations  and 
companies  to  which  said  American  tobacco 
Company  made  said  proposal  as  aforesaid  at 
that  time  rejected  the  same,  and  refused 
either  to  sell  their  business  and  propeftles  to, 
or  to  enter  into  any  combination  with,  the 
said  American  Tobacco  Company;  and  plain- 
tiff states  that  thereafter.  In  furtherance  of 
Its  threat  to  coerce  and  compel  Its  said  com- 
petitors to  sell  to  or  combine  with  it  as 
abOTe  stated,  the  said  American  Tobacco 
Company  did  sell  for  general  consumption 
the  plug  chewing  tobaccos  manufactured  by 
It,  through  the  said  National  Tobacco  Works, 
In  enormous  quantities  at  prices  greatly  be- 
low the  actual  cost  of  producing  the  same. 
Plaintiff  states  that  the  trade  war  thus  1b- 
ttugurated  by  said  American  Tobacco  Com- 
pany In  the  manner  and  tor  the  purposes 
aforesaid  has  been  carried  on  and  maintained 
by  It  fw  a  long  period  of  time,  to  wit,  from 
since  about  the  year  1898,  at  a  large  loss 
to  the  said  American  Tobacco  Company;  and 
plaintiff  says  that,  In  being  compelled  to 
meet  the  lojurious  competition  thus  forced 
upon  them,  the  corporations  and  companies 
engaged  as  competitors  of  the  said  American 
Tobacco  Company  In  the  manufacture  and 
sale  of  plug  chewing  tobaccos  were  forced  to 
resort  to  oew  expedients,  to  Incur  extraor- 
dinary expenses,  and  suffer  heavy  losses, 
amountlDg  to  many  thousands  of  dollars,  In 
defending  and  protecting  their  trade,  busi- 
ness, and  properties  against  the  attacks  made 
tbereon  as  aforesaid  by  the  said  American 
Tobacco  Company.  Plaintiff  states  that  said 
American  Tobacco  Company  waa  better  pre- 
pared and  more  able  to  carry  on  said  trade 
war  than  were  Its  competitors  engaged  In 
manufiicturlng  and  selllog  plug  chewing  to- 
baccos, because,  as  plaintiff  alleges,  aald 
American  Tobacco  Company,  during  all  the 
period  since  1893,  has  been  receiving  large 
profits,  amounting  to  many  millions  of  dol- 
lars, from  its  business  of  manufacturing  and 
selling  cigarettes  and  smoking  tobaccos,  of 
which  business  it  has  acquired  a  Tlrtnal 
monopo^  as  aforesaid. 

"Plaintiff  states  that  about  the  y«ar  1886 
tiHe  said  J.  G.  Butler  Tobacco  Company,  lo- 
cated at  tile  dty  ef  St  Louis,  state  of  Mis- 
souri, sold  and  transfesred  its  business  and 
sroperty  to  the  said  American  Tobacco  Oom- 
pu/,  and  Has  been  tmt  since  nnder  ttw 


control  and  operated  by  the  sold  Ameafaain 
Tobacco  Company.  Plaintiff  states  that  dnc^ 
ing  the  year  18QS  the  said  American  Tobacco 
Company  succeeded  in  porctaaslng  the  busi- 
ness and  properttes,  or  in  purchasing  &  ma- 
jority of  the  capital  stocks,  and  thereby  ob- 
taining control  of  the  business  and  properties 
of  a  large  number  of  the  principal  and  lead- 
ing corporations  and  copartnership  compa- 
nies engaged  In  the  several  states  of  the 
United  States  In  the  business  of  mannfactur- 
Ing  and  selling  plug  chewing  tobacco;  that 
among  the  corporatlona  and  companies  whose 
business  and  properties,  or  the  ma^rity  of 
the  capital  stocks  of  which,  the  said  Ameri- 
can Tobacco  Company  purchased  In  the  year 
1898  as  aforesaid,  are  the  following,  to  wit: 
John  FInzer  &  Bros.,  located  at  the  city  of 
Louisville,  state  of  Kentucky;  P.  J.  Sorg  & 
Co.,  located  at  the  city  of  Mlddletown,  state 
of  Ohio;  P.  H.  Mayo  &  Bro.,  located  at  the 
dty  of  Richmond,  state  of  Virginia;  Daniel 
Scotten  &  Co.,  located  at  the  city  of  Detroit, 
state  of  Michigan;  P.  LorUlard  Co.,  located 
at  the  city  of  Jersey  City,  state  of  New  Jer- 
sey; Brown  Tobacco  Company,  located  at 
the  city  of  St  Louis,  state  of  Missouri;  and 
Drammond  Tobacco  Company,  also  located 
at  the  dty  of  St  Louis,  state  of  Missouri. 
And  plaintiff  says  that  In  addition  to  the 
foregoing,  the  said  American  Tobacco  Com- 
pany purchased  the  business  and  properties, 
and  purchased  and  acquired  control  of  a  ma- 
jority of  tile  capital  stocks,  of  other  corpora- 
tions and  copartnership  companies  engaged 
In  manufacturing  and  selling  plug  chewing 
tobaccos  In  the  states  of  Louisiana,  Ken- 
tucky, Virginia,  and  In  other  states,  to  wit, 
during  the  year  1898;  but  plaintiff  Is  unable 
to  state  definitely  the  names  and  exact  loca- 
tions of  said  corporations  and  companies. 
Plaintiff  stetes  that  the  business,  capital 
stocks,  and  properties  of  the  said  corporations 
and  companies,  so  purchased  by  said  Ameri- 
can Tobacco  Company  during  the  year  1898 
as  aforesaid,  were,  respectively,  transferred 
and  delivered  to  said  American  Tobacco  Com- 
pany by  the  several  owners  thereof,  and  the 
said  American  Tobacco  Company  entered  Into 
the  possession,  management,  and  control 
thereof.  Plaintiff  states  that  by  reason  of 
the  premises  the  said  American  Tobacco  Com- 
pany came  Into  the  possession,  managMnent, 
and  control  during  the  year  1898  of  manufac- 
turing plants  and  properties  which  produced, 
and  are  capable  of  prodadng,  about  66  per 
cent  of  the  total  annual  manufactured  prod- 
uct of  plug  chewing  tobaccos  throughout  the 
United  States. 

"Plalntlfl  states  that  at  the  time  of  the  pur- 
chase by  said  American  Tobacco  Company  of 
the  business,  capital  stocks,  and  properties 
of  said  corporations  and  copartnership  com- 
panies, during  the  year  1898  as  aforesaid,  it 
was  understood  and  agreed  between  the  said 
buyer  and  sellers  thereof  that  the  business 
and  properties  of  all  said  corporations  and 
flOBipanlea  >o  aaiUL  to  saU  Amenlcan  Tobaeer 
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Company,  as  well  as  all  other  manufacturing 
plants  and  properttea  owned  or  controlled  by 
said  American  Tobacco  Company  and  used  by 
It  in  manufacturing  plug  chewing  tobacco, 
should  be  merged,  consolidated,  and  transfer- 
red to  a  new  ocKrporation  to  be  organized  for 
that  purpose;  and  plaintiff  states  that  the  In- 
dlriduala  who  owned  or  were  interested  In 
said  business,  capital  atocka,  and  properties 
of  the  corporations  and  companies  which  were 
sold  and  transferred  to  aald  American  To- 
bacco Company  as  aforesaid  contracted  and 
agreed  with  said  American  Tobacco  Com- 
pany, as  part  consideration  of  said  sales  and 
transfers,  that  they  would  subscribe  to  and 
receive  portions  of  the  capital  stock  of  said 
new  corp<»atIon,  bo  to  be  formed  as  afore- 
said, in  payment  or  In  part  payment  of  the 
business,  stocks,  and  properties  so  sold  by 
tbem  to  said  American  Tobacco  Company, 
and  that  said  Indlrldnala  also  at  the  same 
time,  and  aa  a  part  of  said  contracts  of  sale, 
contracted  and  agreed  tbat  fbej  would  not  at 
any  future  time  engage  In  the  manufacture 
or  sale  of  tobacco  In  competition  witti  said 
American  Tobacco  Company,  or  with  any 
corporation  to  whicb  said  American  Tobacco 
Company  might  thereafter  assign  and  trans- 
far  the  business,  capital  sbKks,  and  propei^ 
ties  so  purchased  and  acquired  by  it  Plain- 
tiff states  that  after  the  sale  and  transfer 
by  said  named  corpOTations  and  companies 
of  their  business  and  propertlea  to  tbe  said 
American  Tobacco  Company  as  aforesaid,  to 
wit,  during  the  year  1888,  the  officers  and  oth- 
ers who  were  Interested  as  stockholders  or 
otherwise  in  the  business  and  properties  of 
said  American  Tobacco  Company,  and  In  the 
business  and  propotles  of  tbe  said  corpora- 
tions and  companies  whldi  bad  been  sold  to 
said  American  Tobacco  Ccnnpany  as  afore- 
said, did  organise  a  new  corporation  In  the 
state  of  New  Jersey,  unda  and  by  Tirtne  of 
the  laws  thereof,  to  wit,  the  said  Continental 
Tobacco  Company,  one  of  tbe  respondents 
herein.  And  plaintiff  states  that  thereafter, 

to  wit,  on  the  day  of  December,  1888, 

the  said  Ameri«in  Tobacco  Company  aarign- 
ed  and  transferred  to  said  Continental  To- 
bacco Company  all  business  and  properties 
theretofore  acqufred  by  it,  through  purchase 
or  otherwise,  which  were  h^  and  used  for 
the  purpose  of  manufacturing  plug  chewing 
tobaccos;  and  platntlfl  says  that  at  the  time 
of  making  said  transfer  tbe  said  American 
Tobacco  Company  received  In  payment  of 
said  bnsbiess  and  pnwertles  so  transferred  a 
large  amount  to  wit,  a  majorily,  of  the  cap- 
ital stock  of  said  Continental  Tobacco  Com- 
pany; and  plaintiff  also  states  that  In  ac- 
cordance with  the  contracts  and  agreements 
made  to  tbat  effect;  as  hereinbefore  stated, 
large  amounts  of  the  capital  stock  of  said 
Continental  Tobacco  Company  were  also  de- 
livered to  officers  and  others  who  were  in* 
terested  In  the  stocks,  business,  and  proper* 
ties  of  the  several  corporations  and  com- 
mies whose  capital  stocks,  business,  and 


properties  were  purchased  by  said  American 
Tobacco  Company,  as  aforesaid.  Plaintiff 
states  that  since  the  organization  of  said  Con- 
tinental Tobacco  Company  the  said  Ameri- 
can Tobacco  Company  has  been,  and  now  la, 
engaged  exclusively  In  the  business  of  mann- 
facturing  and  selling  cigarettes  and  smoking 
tobaccos;  that  the  said  Continental  Tobacco 
Company  la  engaged  exclusively  In  the  busi- 
ness of  manufacturing  and  selling  plug  chew- 
ing tobaccos;  that  the  two  lines  of  manufac- 
tures are  thus  separated,  one  being  carried 
'  on  by  said  American  Tobacco  Company,  and 
the  other  being  carried  on  by  said  Continental 
Tobacco  Company.  Plaintiff  states  that  the 
business  and  properties  now  owned  or  oon- 
troUed  by  said  Continental  Tobacco  Gom- 
:  pany  la  composed  In  whole  or  In  part  of  tiic 
capital  stocks,  business,  manufacturing  plants, 
and  other  properties  formerly  owned  by  said 
American  Tobacco  Company,  and  which  it 
acquired  by  purchase  from  other  corporatkms, 
companies,  and  individuals  engaged  in  man- 
ufacturing and  selling  plug  chewing  tobaccos, 
as  aforesaid.  Plaintiff  states  tbat  tbe  board 
of  directors  of  said  Continental  Tobacco  Com- 
pany is  composed  of  the  officers  and  Jtod^- 
boldera  of  the  said  American  Tobacco  Com- 
pany, and  of  the  officers  and  dhnctots  of  the 
said  corpoiatlona  and  companies  whose  busi- 
ness snd  properties  ware  purchased  by  said 
American  Tobacco  Company  as  aforesaid, 
and  thereafter  tranaferted  by  said  Amolcan 
Tobacco  Company  to  said  Continental  Tobac- 
co Company  as  aforeaaid;  and  plaintiff  states 
that  one  J.  B.  Duke  Is  the  president  and  chief 
executive  officor  of  both  the  aald  Amolcan 
Tobacco  Company  and  the  said  Continental 
Tobacco  Company. 

"Plaintiff  Btetes  that  since  the  Continental 
Tobacco  Company  was  organized,  to  wit,  on 

the  day  of  January,  1889,  It  pnrdused 

the  bualnMS  and  property  of  the  said  Wrl^t 
Bros.  Tobacco  Company,  and  has  entmd  In- 
to, and  now  has,  the  possession,  ns^  and  cm- 
trol  thereof.  And  plaintiff  states  that  during 
the  year  1800  the  said  Continental  Tobacco 
Company  has  also  purchased  and  entered  in- 
to, and  now  has,  ttie  possession,  use,  and  con- 
trol ot  the  bmdness  and  properties  of  other 
corporations  and  companies  which  existed 
and  were  engaged  outside  the  state  of  Mis- 
souri in  manufacturing  and  s^Ung  plug 
chewing  tobacca  Plaintiff  states  tbat  a  ma- 
jority of  the  several  corporatlona  whose  busi- 
ness and  invpertles  were  pundiased  by  tbit 
said  American  Tobacco  Company  and  fbt 
said  Contlnentei  Tobacco  Company  between 
and  Including  the  years  of  1885  and  180^  as 
afcnesald,  still  malnteln  their  corpwate  ex- 
istence, but  that  thebr  aevoal  affairs  are  con- 
ducted and  carried  on  under  and  subject  to 
the  control  of  the  said  Continental  Tobacco 
Company.  Plaintiff  atetea  that  the  aald  Con- 
tinental Tobacco  Company,  since  It  purchased 
the  business  and  properties  of  tbe  aaJd 
Wright  Bros.  Tobacco  Company,  on  the 
 day  of  January,  1880,  baa  dosed  flie 
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factrales  ot  said  Wrlgbt  Bros.  Tobacco  Com- 
pany and  discontinued  the  manufacture  of 
tobacco  tberein.  PlalntUT  states  that  the 
manufacturing  plants  and  properties  trans- 
ferred to  the  said  American  Tobacco  Com- 
pany by  the  said  J.  G.  Butler  Tobacco  Com- 
pany, the  said  Brown  Tobacco  Company,  and 
the  said  Drummond  Tobacco  Company,  as 
aforesaid,  and  which  were  thereafter  trans- 
ferred by  said  American  Tobacco  Company 
to  said  Continental  Tobacco  Company  as 
aforesaid,  are  now  being,  and  for  a  long  time 
past  hare  been,  used  and  operated  under  the 
directloD  and  control  of  said  Continental  To- 
bacco Company  in  manufacturlDg  plug  chew- 
ing tobaccos,  to  wit,  In  the  said  city  of  St 
Louis,  state  of  Missouri,  and  that  the  said 
ping  chewing  tobaccos  so  manufactured  are 
being  sold  throughout  the  state  of  Missouri 
under  the  direction  and  control  and  on  ac- 
count of  the  said  Continental  Tobacco  Com- 
pany. Plaintiff  states  that  the  said  J.  G. 
Butler  Tobacco  Company  Is  now  being  run, 
managed,  and  operated  by  the  said  Conti- 
oental  Tobacco  Company  as  the  J.  G.  Butler 
Company  branch  of  ttie  Continental  Tobacco 
Company,  and  that  the  said  Brown  Tobacco 
Company  Is  now  being  run,  managed,  and 
operated  by  the  said  Continental  Tobacco 
Company  as  the  Brown  branch  of  the  Cou- 
tinental  Tobacco  Company,  and  that  the  said 
Drummond  Tobacco  Company  Is  now  being 
run,  managed,  and  operated  by  said  Conti- 
nental Tobacco  Company  as  the  Drummond 
branch  of  the  Continental  Tobacco  Company. 
Plaintiff  further  states  that  the  said  Conti- 
nental Tobacco  Company  is  now,  and  for  a 
long  time  past  has  been,  engaged  In  the  busi- 
ness of  selling  plug  cbewlng  tobaccos  within 
the  state  of  Missouri,  which  are  manufactured 
by  said  Continental  Tobacco  Company  out- 
side tlie  state  of  Missouri;  that  is,  tobaccos 
manufactured  by  it  In  and  by  use  of  tbe  said 
several  manufacturing  plants  located  In  the 
cities  of  Louisrllle,  Kentucky,  Mlddletown, 
Obto,  Richmond,  Virginia,  and  Jersey  City, 
New  leney,  which  were  assigned  and  trans- 
ferred t»  it  by  the  said  American  Tobacco 
Company  as  aforesaid. 

"PlalntlfC  states  that  the  said  Continental 
Tobacco  Company  constitutes  and  is  an  un- 
lawful trust  or  combination,  formed  and 
created  by  the  said  American  Tobacco  Com- 
pany, the  said  John  Flnzer  &  Bros.,  the  said 
P.  J.  Sorg  Company,  the  said  P.  H.  Mayo  & 
Bro.,  the  said  Daniel  Scotten  &  Co.,  the  said 
P.  Lorlllard  Company,  the  said  J.  G.  Butler 
Tobacco  Company,  the  said  Brown  Tobacco 
Company,  the  said  Drummond  Tobacco  Com- 
pany, and  other  corporations,  companies,  and 
penons  to  this  plaintiff  now  unknown. 
Plalntifl  states  that  said  unlawful  trust  or 
combination  so  formed  and  created  as  afore- 
said was  created,  and  Is  now  maintained,  for 
the  purpose  of  limiting  the  amount  of  ping 
chewing  tobaccos  which  should  be  manu- 
factured in  tbe  state  of  Missouri  and  through 
the  United  StateSt  and  tat  the  purpose,  alao^ 


of  regulating  or  fixing  the  price  of  raw  to- 
bacco and  of  manufactured  plug  chewing  to- 
bacco wltiiln  the  state  of  Missouri  and 
throughout  tbe  United  States;  and  plaintiff 
fnrthor  states  that  said  unlawful  tniBt  or 
combination  was  created  as  aforesaid,  also^ 
for  tbe  purpose  and  with  a  view  to  lessening 
full  and  free  competition  both  in  tbe  manu- 
facture and  sales  of  plug  chewing  tobaccos 
within  the  state  of  Missouri  and  throus^out 
the  United  States,  and  for  the  purpose  and 
with  a  view  of  acquiring  a  monopoly  of  the- 
business  of  manufacturing  and  selling  plug 
chewing  tobacco  within  the  state  of  Missouri 
and  throughout  the  United  States;  and  plain- 
tiff further  states  that  said  unlawful  trust  or 
combination  does  in  fact  lessen  and  tends  to 
lessCT  full  and  free  competition  in  the  sale 
of  raw  tobacco  to  manufacturers,  and  also 
both  In  the  manufacture  and  sale  of  plug 
chewing  tobacco  within  tbe  state  of  Mlasouii, 
and  throughout  the  United  States,  and  that  by 
reason  thereof  the  said  unlawful  trust  or 
combination,  created  as  aforesaid,  creates 
and  tends  to  create  a  monopoly  In  said  trust 
or  combination  of  the  business  of  manufac- 
turing and  selllDg  plug  chewing  tobacco. 
Plaintiff  states  that  raw  tobacco  and  plug 
chewing  tobacco  are  articles  of  manufacture 
and  mercbandlse.  In  consideration  of  the 
premises,  the  plaintiff  states  and  charges  the 
fact  to  be  that  tbe  said  trust  or  combination, 
to  wit,  the  said  Continental  Tobacco  Com- 
pany, was  created,  and  is  now  maintained  as 
aforesaid,  to  the  detriment  of  the  public  and 
against  the  public  policy  of  the  state  of  Mis- 
souri; and  contrary  to  and  In  rlolatlon  of  the 
statute  laws  of  the  state  of  Missouri,  and 
also  contrary  to  and  In  violation  of  the  gen- 
eral common  law  in  force  In  tbe  state  of  Mis- 
souri. Plaintiff  further  states  that  since  the 
creation  of  said  unlawful  trust  or  combina- 
tion the  said  Wright  Bros.  Tobacco  Company 
has  entered  into  and  become  a  part  thereof. 

"Wherefore,  In  consideration  of  the  whole 
premises,  tiie  plaintiff  prays  that  tbe  court 
will  Issue  Its  writ  to  all  said  respondents, 
commanding  each  and  all  of  them  to  show 
cause  why  ttie  court  should  not  rendor  its 
Judgment  forfeiting  their  respective  corporate 
rights,  franchises,  and  privileges;  and  upon 
the  hearing  hereof  the  plaintiff  prays  the 
court  to  render  its  Judgment  forfeiting  the 
corporate  rights,  franchises,  and  existence  of 
the  said  J.  G.  Butler  Tobacco  Company,  the 
said  Brown  Tobacco  Company,  the  said 
Drummond  Tobacco  Company,  and  the  said 
Wright  Bros.  Tobacco  Company,  and  to  oust 
the  said  named  corporations  of  all  and  sin- 
gular their  corporate  rlghte  and  franchises, 
so  that  the  same  shall  thereafter  t>ecome 
void  and  of  nou  effect,  cease,  and  determine, 
and  that  tbe  court  will  also  render  Its  judg- 
ment forfeiting  the  right  and  privilege  of  the 
said  Continental  Tobacco  Company  to  do 
busluess  In  the  state  of  Missouri.  And  tbe 
plaintiff  prays  that  the  court  will  also  ren- 
der Its  judgment  onating  the  said  Continental 
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Tobacco  Compftnj,  the  said  J.  O.  Butler  To- 
bacco Company,  the  said  Brown  Tobacoo 
Company,  the  eald  Drummond  Tobaooo  Oom- 
nany,  and  the  said  Wright  Bros.  Tobacco 
Company,  and  each  of  them,  from  the  fran- 
chise and  pilvUege  of  nuumfacturlng  ping 
chewing  tobacco  within  tibe  state  of  Mla- 
sonri,  and  also  coating  and  depriving  tiiem, 
and  each  of  them,  from  the  franchise  and 
privU^e  of  selling  within  the  state  of  Mlft- 
Bourl  any  plug  chewing  tobacco  manufactur- 
ed by  them,  or  tither  of  them,  within  said 
state,  and  also  ousting  them,  and  each  of 
them,  from  the  franchise  and  prlvltege  of 
selling  any  ping  chewing  tobacco  whaterer 
within  the  state  of  Missouri;  and  the  court 
will  make  rach  other  and  further  ordws, 
Judgments,  and  decrees  as  may  be  necessary 
and  proper.  Plaintiff  also  prays  Judgment 
against  laid  respondent*  tor  tbe  costi  of  this 

BUlt" 

Beq;K)ndents  were  duly  serred  with  pro- 
cess. After  the  disposition  of  numerous  pre- 
liminary motions,  respondents  filed  separate 
answers  to  tbe  information.  It  is  mmeces- 
sary  to  burden  this  opinion  by  quoting  them 
herein.  It  will  be  snfflcient  to  say  that  they 
directly  put  in  issue  the  averments  In  the 
infwmatlon  which  attributed  to  them  tbe 
creation  of  any  trust  or  comblnatloQ,  in  re- 
spect to  their  business.  In  violation  of  any 
statute  law  of  the  state  of  Missouri,  or  in  vio- 
lation of  the  general  common  law  in  force  in 
this  state.  After  the  Issues  were  Joined,  as 
presented  by  the  information  and  answers 
filed  herein,  this  court  appointed  Hon.  John 
P.  Butler  special  commissioner  to  take  tlie 
testimony  In  said  proceeding  and  report  his 
findings  to  this  court  In  pursuance  of  said 
appointment,  ^tbe  commissioner  proceeded  at 
various  times  and  places  to  hear  the  testil- 
mony.  After  a  patient  and  considerate 
hearing  of  the  testimony,  the  commissioner, 
on  the  18th  day  of  April,  1902,  filed  his  re- 
port, which  is  as  follows: 

"Now,  to  wit.  on  this  14tb  day  of  April, 
1902,  comes  John  P.  Butler,  beretofiwe  ap- 
pointed referee  and  special  commissioner  In 
the  above-entitled  cause,  and  reports  to  the 
honorable  tbe  Supreme  Court  of  Missouri 
that  soon  after  hts  appointment  he  duly  qnal- 
Ifled  and  entered  upon  the  dlscHiarge  of  the 
duties  enjoined  upon  him  by  the  order  of 
reference;  that  from  time  to  time  and  at 
various  places  he  bas  taken  evidence  on  the 
part  of  tbe  Informant,  and  none  on  the  part 
of  the  respondents,  save  and  except.only.snch 
as  may  have  been  gleaned  from  the  examlna- 
tlom  of  witnesses  for  tbe  informant  on  cross- 
examlnatlOD.  Your  referee  and  special  com- 
mlssloner  Is  Informed  that,  if  the  conclusions 
of  law  reached  by  him  during  the  progress 
of  this  case,  and  made  manifest  by  his  rul- 
ings herein,  are  confirmed  by  the  Supreme 
Court,  no  further  attempt  to  produce  evi- 
dence Cor  the  Informant  will  be  made;  and 
as  tbe  .respbndents.  uar  elthw  of  them,  have 
expressed  anj  dMire  to  sabmlt  any  evidence 


In  rebuttal,  tte  fcAlowing  finding  of  facta 
and  ooocluslons  of  law  arising  i^n  the 
pleadings,  admissions  of  record,  and  undis- 
puted facts,  are  respectfully  submitted  for 
your  confirmation,  rejection  or  further  di- 
rection: 

"(1)  The  American  Tobacco  Company  was 
and  la  a  corporation  organized  and  existing 
under  tbe  laws  of  New  Jersey,  with  author^ 
Ity.  among  other  things,  to  purchase  and 
operate  tobacco  factories  and  warehouses, 
and  to  cure,  manufacture,  and  sell  all  kinds 
of  chewing  and  smoking  tobacco.  The  ex- 
act date  of  its  charter  hag  not  been  proven, 
but  it  Is  shown  by  the  evidence  to  have 
been  engaged  In  buslneaa  as  far  back  as 
1888.  In  1886  the  above-named  American 
Tobacco  Company  purchased  for  cash  the 
property,  trade-marks,  business,  and  good 
will  of  the  resjwndent  the  J.  G.  BuUer  To- 
bacco Company,  a  corporatltm  under  the 
laws  of  Missouri  and  doing  bnsineas  in  St, 
Louis,  and  since  tbe  said  sale  and  purchase 
the  said  J.  G.  BuQw  Tobacco  Ccmipany  has 
ceased  to  exist  as  a  corporate  entity  under 
Its  charter.  In  S^rtember,  1896,  the  Amer- 
ican Tobacco  Company  made  a  like  purchase 
for  cash  of  tbe  property,  trade-marks,  busi- 
ness, and  good  will  of  the  respondent  the 
Drtunmond  Tobacco  Company,  a  corporation 
under  tbe  laws  of  Missouri  and  doing  bad- 
ness at  the  dty  of  St  Louis,  aod  the  latter 
likewise  ceased  to  do  business  as  a  s^iarate 
entity  under  its  charter.  In  October,  1806, 
tbe  Am^can  Tobacco  Company,  by  a  pur- 
chase for  cash,  became  tbe  owner  of  the 
property,  trade-marks,  bo^ess,  and  eood 
will  of  the  respondent  Brown  Bros.  Tobacco 
Company,  a  corporation  under  the  laws  of 
Missouri  and  doing  bustneae  at  St  Louis,  and 
after  that  time  the  last-named  company  also 
ceased  to  do  business  as  a  separate  concern 
under  Its  charto*,  which  by  its  own  limita- 
tion expired  in  February.  1901.  December 
10,  1898,  the  respondent  tbe  Continental  To- 
bacco Company  was  formed  under  the  laws 
of  New  Jersey,  with  a  capital  of  $76^,000, 
with  power  and  authority  to  do  a  general 
tobacco  business,  and  to  own,  hold,  and  pur- 
chase factories,  warehouses,  etc.,  without 
limitation  as  to  situation  of  property.  De- 
cember 28,  1898,  the  Continental  Tobacoo 
Company  purchased  of  and  from  tbe  Amer- 
ica d  Tobacco  Company  all  of  Its  property, 
trade-marks,  business,  and  good  will  relating 
to  the  production  and  manufacture  of  ping 
chewing  tobacco;  the  American  Tobacco 
Company  retaining  that  portion  of  its  prop- 
erty and  business  relating  to  the  production 
and  manufacture  of  all  kinds  of  smoking  to- 
bacco. January  6,  1899,  the  respondent  tbe 
Conttoental  Tobacco  Company  filed  Its  arti- 
cles of  association  with  tbe  Secretary  of 
State  for  the  state  of  Missouri,  and  was  by 
tbe  latter  given  a  certificate  authoring  it 
to  do  businesa  In  Missouri  In  aeeordanoa  wtth 
Its  charter.  In  January,  1899,  the  oxaet 
date  not  shown,  tbe  ContlDental  Company 
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parcliafied  for  casb  the  property,  trade-nutrkfl, 
business,  and  good  wUl  of  tbe  respondent 
Wright  Bros.  Tobacco  Company,  a  Missouri 
corporation  doing  buslnesi  at  St  Cbarles, 
Missouri,  and  after  this  sale  and  purcbase 
the  last-named  lllcewlse  ceased  to  do  busi- 
ness under  its  charter.  Tbe  selling  com- 
panies, the  respondents  other  than  the  Con- 
tinental, at  the  time  of  tbelr  sale  and  absorp- 
tion by  the  pnrchaslng  companies,  were  do- 
ing a  large  and  lucratiTe  business  in  tbelr 
respective  lines  of  trade.  February  14,  1899, 
this  suit  was  filed,  only  48  days  after  tbe 
purchase  by  the  Continental  from  th«  Amer- 
ican, and  within  40  days  of  the  time  it  was 
granted  a  certificate  to  do  business  in  Mia- 
Bouri.  From  tbe  short  space  of  time  Inter- 
vening between  tbe  time  of  the  acquisitl(Hi 
by  the  Continental  of  the  property  of  tbe 
other  respondents  until  tbe  bringing  of  this 
suit,  your  referee  bas  been  unable  to  reach 
a  conclusion  as  to  tbe  ultimate  results  of 
these  purchases  by  the  Continental  Tobacco 
Company.  It  is  shown,  however,  that  tbe 
price  of  plug  chewing  tobacco  decreased 
within  that  time  (taking  into  account  the 
increase  In  internal  revenue  taxes).  This 
was,  of  course,  beneficial  to  the  tobacco  user, 
but  whether  a  like  benefit  resulted  to  the 
:obacco  grower  is  not  demonstrated  by  tbe 
evidence.  Tour  referee  bas  excluded  all  evi- 
dence In  relation  of  properties  purchased 
since  tbe  flUng  of  this  suit.  February  1^ 
1899,  for  tbe  reason  that,  if  this  suit  can  be 
maintained  at  all.  It  must  be  founded  upon 
a  cause  of  action  existing  at  tbe  time  It  was 
Instituted,  and  not  upon  after  occurring  facts. 
To  these  findings  of  fact  and  conclusions  of 
law  the  Attorney  General  excepted  and  still 
exeats.  The  several  purchases  hereinbe- 
fore referred  to,  whereby  the  property  of 
the  other  respondents  became  vested  in  tbe 
Continental  Company,  having  been  for  cash, 
your  referee  Is  of  tbe  o[dnloD,  and  so  holds 
as  a  matter  of  law,  that  such  sales  and  pur- 
chases were  not  unlawful,  and  that  a  per- 
son may  freely  do  with  bis  own  whatsoever 
be  will,  provided  he  does  not  use  it  In  dero- 
gation of  common  right  and  to  the  detriment 
of  the  general  welfare.  To  which  finding  of 
facts  and  conclusions  of  law  tbe  Attorney 
General  excepted  and  still  excepts. 

"(2)  During  the  progress  of  this  case  before 
the  referee,  and  on  the  25tb  day  of  February, 
1901,  tbe  Attorney  General  filed  his  petition 
asking  an  order  tO'  compel  tbe  attorneys  of 
record  for  the  Continental  Tobacco  Company 
to  produce  J.  B.  Duke,  president,  and  W.  H. 
McAlister,  secretary,  togethw  with  certain 
books,  records,  papers,  and  documents  of  said 
company,  at  the  law  office  of  Boyle,  Priest  & 
T^hmann.  and  to  submit  the  said  witnesses, 
and  as  well,  also,  the  said  books,  papers, 
etc.,  for  examination  and  inspection,  fur- 
ther alleging  in  bis  petition  that  said  wit- 
nesses were  residents  of  the  state  of  New 
Tork,  and  that  the  general  office  where  said 
booka,  etc*  were        were  likewise  In  the 
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said  state  of  New  Tork.  In  compliance  with 
the  petition,  and  at  the  time  of  its  presenta- 
tion, your  referee  made  the  order  requiring 
the  attorneys  of  record,  namely,  Boyle, 
Priest  &  Lehmann.  of  St.  Louis,  Mlssoarl,  to 
produce  the  witnesses,  books,  papers,  and 
records,  etc.,  at  tbe  time  specified  in  tbe  or^ 
der.  Afterwards  the  respondent  Continental 
Tobacco  Company  filed  its  motion  to  set 
aside  and  annul  tbe  said  ordra*.  In  support 
of  this  motion  tbe  respondent  submitted  a 
brief  as  to  the  law,  and  the  Attorney  General 
likewise  submitted  a  brief  In  opposition  there- 
to. The  matter  was  continued  from  time  to 
time  for  various  reasons  until  March  6,  1902, 
when  your  referee,  after  mature  considera- 
tion of  the  law  of  tbe  case,  sustained  the  mo- 
tion, and  set  aside,  canceled,  and  annulled 
tbe  order  of  February  29,  1901,  requiring  the 
production  of  booka,  papers,  witnesses,  etc., 
on  the  ground  that  the  statute  authorizing 
sach  procedure,  to  wit,  the  act  approved  May 
4,  1890  (Sess.  Acts  1899,  p.  318),  and  Incoiv 
poratcd  as  new  sections  8983-8985,  in  the 
Revised  Statutes  of  1890,  was  unreasonable, 
oppressive,  unconstitutional,  and  void.  Your 
referee's  conclaslonB  of  law  in  this  regard 
are  grounded  upon  and  supported  by  the  fol- 
lowing authorities:  Wilson  v.  Railroad  Co., 
108  Mo.  588,  18  S.  W.  286,  32  Am.  St.  Kep.  624; 
State  V.  Simmons  Hardware  Co.,  109  Mo.  118, 
18  fi.  W.  1125,  15  1*  R.  A.  676;  State  v. 
Young,  119  Mo.  520,  24  S.  W.  1038;  Matthews 
V.  Railroad,  142  Mo.  660,  44  S.  W.  802;  Boyd 
V.  United  States,  116  U.  S.  616,  6  Sup.  Ct 
524,  29  L.  Ed.  746;  Oonnseiman  v.  Hitchcock, 
142  U.  S.  547,  12  Sup.  Ot  195.  35  L.  Ed.  1110; 
Gulf,  Col.  &  S.  P6  T.  Ellis,  165  TI.  S.  IBO,  IT 
Sup.  Ct  235,  41  L.  Ed.  666;  Hovey  v.  Elliott, 
167  ir.  S.  409-419,  17  Sup.  Ct  841,  42  L.  Ed. 
215;  State  ex  rel.  t.  Union  Trust  Co.  (like 
motion  denied.  Sup.  Ct  Mo.,  October  term, 
1897):  Ex  parte  Carnot  Carter  (Mo.  Sup., 
February  4,  1902)  66  S.  W.  540.  To  the  ral- 
ings  of  the  referee  and  to  hla  conclusions  of 
law  in  this  regard  tbe  Attorney  General  ob- 
jected and  excepted,  and  still  excepts. 

"(8)  Tills  information  Is  based  upon  the  act 
approved  March  24,  1897  (Sees.  Acts  1897,,  p. 
208),  wbereunder  It  la  sought  to  establish  an 
illegal  combination,  pool,  trust  or  conspiracy 
on  respondents'  under  the  provisions  there- 
of.   Section  1  of  the  act  of  1897,  after  defin- 
ing what  shall  constitute  an  illegal  combina- 
tion and  what  shall  be  a  violation  of  law, 
!  contains  tbe  following  exception:  'Provided, 
I  however,  that  the  provisions  of  this  section 
j  shall  not  apply  to  agreements  of  fire  Insur- 
ance companies,  or  their  a^nts  or  boards 
of  fire  underwriters,  to  regulate  the  price  or 
premium  to  be  paid  for  Insuring  property 
against  loss  or  damage  by  fire,  lightning  <a 
storm  in  cities  in  this  state  which  now  have 
'  or  which  may  hereafter  acquire  a  population 
I  of  one  hundred  thousand  inhabitants  or 
more.'    Whatever  vice.  If  any,  be  attributed 
I  to  section  1  of  the  act  of  1897  by  reason  of 
,  the  ezccptlim  noted  has  been  rengoved  bj  llie 
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ffliactment  of  a  new  section  in  1899  in  Ilea 
tbereof,  which  not  only  omits  the  proviso  of 
1887,  bnt  specifically  declares  Its  application 
wltbont  reservation  of  any  kind  whaterer. 
Thia  statute  has  been  considered  by  tbe  hon- 
orable Supreme  Court  of  Missouri  In  the  fol- 
lowing cases:  State  ex  inf.  t.  ^tna  Ins. 
Oa,  160  Mo.  118,  61  S.  W.  418;  State  ex  inf. 
T.  Fireman's  Fund  Ina.  Co.  et  al.,  152  Mo.  1, 
52  S.  W.  695,  4S  L.  B.  A.  303;  State  ex  rel. 
T.  Associated  Press,  159  Mo.  410,  60  S.  W.  91, 
51  L.  R.  A.  151,  81  Am.  St.  Rep.  368.  In  the 
first-mentioned  case,  the  validity  of  the  ex- 
ception or  proviso  as  to  Insurance  companies 
was  upheld.  Since  the  determination  of 
these  cases  by  the  Supreme  Court  of  this 
state,  the  question  arising  here  has  been  be- 
fore tbe  Supreme  Court  of  the  United  States 
in  a  jrecent  case  arising  under  the  anti-trust 
laws  of  Illinois,  which  contain  exceptions 
similar  to  those  contained  in  the  Missouri 
statutes  upon  which  this  suit  is  bottomed, 
and  that  court  held  the  Illinois  statute  void 
because  of  the  exception.  Connolly  t. 
Union  Sewer  Pipe  Co.  of  Chicago  (not  yet 
officially  reported)  22  Sup.  Ct  430,  46  L.  Ed. 
679.  Your  referee  Is  of  the  opinion,  and  so 
holds  as  a  matter  of  law,  that  the  grant  of 
Immunity  to  insurance  companies  in  cities 
of  one  hundred  thousand  or  more  Inhabit- 
ants, as  contained  in  the  proviso  of  section 
1  of  the  act  of  1897,  renders  tbe  whole  act 
nugatory  and  violative  <^f  the  Constitution  of 
this  state  and  of  the  United  States.  In  con- 
sequence whereof  this  suit,  being  founded 
upon  a  void  statute,  cannot  be  maintained. 
To  tills  ruling  and  to  those  conclusions  of 
law  the  Attorney  General  excepted  and  still 
excepts. 

"Your  referee  and  special  commissioner 
herewith  submits  the  evidence  heretofore  tak- 
en, and  has  Caused  the  same  to  be  marked 
'Exhibit  A'  and  'Exhibit  B,'  together  with 
tbe  petition  for  the  production  of  books,  pa- 
pers, witnesses,  etc.,  tbe  order  made  there- 
on, tbe  motion  to  set  the  same  aside,  and  the 
briefs  and  a^ment  of  counsel  thereon,  to- 
gether with  the  original  papers  and  exhibits 
in  the  case,  and  asks  that  tbls  report  be  con- 
firmed, and,  If  confirmed,  that  your  referee 
and  commissioner  have  leave  to  file  a  sup- 
plemental report,  or  record  of  his  proceedings 
herein,  together  with  a  statement  of  time 
occupied,  and  a  detailed  statement  of  costs 
and  expenses,  for  the  purpose  of  taxing  the 
same  and  of  fixing  a  reasonable  allowance 
for  the  services  of  your  referee,  etc.  This 
report  has  been  hurriedly  made  and  hastily 
considered  during  the  Interval  of  other  du- 
ties, and  Is  respectfully  submitted,  with  the 
request  that,  If  It  be  not  affirmed,  yon  make 
such  other  orders  and  give  such  further  di- 
rection in  the  premises  as  you  may  deem 
proper." 

On  the  19th  of  April,  1902,  the  Informant 
filed  bis  exceptions  to  tbe  report  of  the  com- 
missioner, which  are  as  follows: 

"Now  at  this  time  comas  Edward  O.  Orov, 


Attorney  General  of  the  state  of  Missouri, 
who  Informs  and  prosecutes  in  this  behalf 
on  the  part  of  said  state  of  Missouri,  and  ex- 
cepts to  the  action  of  the  referee  and  special 
commissioner  In  his  r^rt  to  this  honorable 
court  for  the  following  reasons,  to  wit: 

"First.  This  Informant  objects  and  excepts 
to  tbe  action  of  said  referee  and  special  com- 
missioner upon  the  findings  of  tact  and  con- 
clusions of  law  arising  upon  the  pleadings, 
admissions  of  record,  undisputed  facts,  and 
evidence,  because  this  Informant  has  not  yet 
completed  the  taking  of  testimony  in  said 
cause,  and  has  not  as  yet  announced  to  said 
referee  and  special  commissioner  that  he  had 
completed  tbe  taking  of  said  testimony,  and 
that  there  is  yet  much  valuable  testimony  to 
be  taken  In  relation  thereto,  and  that  due 
diligence  has  been  exercised  upon  the  part 
of  this  informant  in  the  taking  of  testimony, 
as  is  shown  from  the  report  filed  by  the  com- 
missioner herein. 

"Second.  This  Informant  excepta  to  the  ac- 
tion of  the  referee  and  special  commissioner 
in  setting  aside,  canceling,  and  annulling  the 
order  of  February  25, 1901,  requiring  the  pro- 
duction of  books,  papers,  witnesses,  etc. 
Said  act  of  May  4,  1889,  upon  authority  of 
which  said  order  was  issued  is  constltutioDal 
and  valid,  is  not  unreasonable,  oppressive, 
or  void,  and  therefore  said  referee  and  special 
commissioner  should  have  required  said  re- 
spondents to  have  produced  the  Imx^  pa- 
pers, and  vltneaaes  asked  of  ft  by  tiita  In- 
formant 

"Third.  The  Informant  further  excepta  to 
tbe  special  repcvt  made  by  said  referee  and 
special  commissioner,  wherein  it  is  stated 
that  the  Information  in  tbls  cause  Is  based 
upon  the  act  approved  Mareb  24,  1897  (Sess. 
Laws  1887,  p.  208),  wherein  It  Is  sought  to 
establish  an  illegal  combination,  pool,  trust, 
or  conspiracy  on  respondents,  under  the  previ- 
sions thereof,  and  wherein  said  act  of  1897 
is  declared  by  said  referee  and  special  com- 
missioner unconstitutional  and  void;  and  as 
a  further  exception  to  the  report  aforesaid 
this  Informant  says  that  tills  suit  Is  not  based 
upon  a  void  statute,  nor  does  Its  determina- 
tion rest  upon  any  statute  law  of  the  state  of 
Missouri,  but  that  it  Is  alleged  In  informant's 
petition  herein  that  the  combination,  monop- 
oly, agreement,  and  conspiracy  so  formed  as 
alleged  therein  is  In  violation  of  and  con- 
trary to  the  general  common  law  in  force  in 
tbe  state  of  Missouri,  so  that  It  la  not  essen- 
tinl,  so  far  as  the  merits  of  the  case  are  con- 
cerned, whether  tbe  act  of  March  24, 18D7,  ba 
constitutional  or  unconstltutlonsl. 

"Fourth.  Tbls  Informant  further  excepts  to 
the  report  of  the  referee  and  qiedal  com- 
missioner herein,  In  that  the  act  of  the  J. 
O.  Butler  Tobacco  Company,  Brown  Bros. 
Tobacco  Company,  Drummond  Tobacco  Com- 
pany, and  Wright  Bros.  Tobacco  Company, 
Incorporations,  Id  transferring  the  control  of 
their  property,  fmnchlaeB,  and  pn^ertles  of 
every  character  and  description  to  tin  Ame^ 
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IcftD  Tobacco  Company,  and  by  it  to  the  Con- 
tinental Tobacco  Company,  Is  sufficient  In 
and  of  Itself  to  caose  a  forfeiture  of  their  re- 
spective corporate  charters,  and  that  the  act 
of  the  Bald  American  Tobacco  Company  and 
the  Continental  Tobacco  Company  In  aasnm- 
Ing  control  oTer  all  the  prc^erty  and  respec- 
tive rights  and  privileges  of  the  various  co- 
respondents of  the  Continental  Tobacco  Com- 
pany, and  its  purchase  of  practically  all  of 
the  plug  tobacco  factories  of  the  state  of  Mis- 
souri and  of  the  United  States,  as  this  in- 
iTormant  believes  be  will  be  able  to  prove  It 
further  testimony  Is  permitted,  Is  In  and  of 
itself  sufficient  to  find  said  Continental  To- 
bacco Company,  together  with  all  its  co-re- 
spondents herein,  engaged  In  an  unlawful 
combination,  conspiracy,  pool,  and  monopoly 
to  control  the  plug  tobacco  trade  and  traffic 
In  the  state  of  Mtsaonri  and  elsewhere. 

"Fifth.  And  that  this  Informant  will  be 
able  to  show,  as  alleged  In  the  petition,  that 
it  was  a  part  of  the  plan  of  the  officers,  di- 
rectors and  shareholders  of  the  various  re- 
spondent eorporatiais  her^  to  acquire  and 
amalgamate  all  the  property  used  In  the  man- 
ufacture and  sale  of  ping  chewing  tobacco 
within  the  state  of  Missouri,  with  the  view  of 
establishing  a  monopoly  in  this  business  In 
said  state. 

"Wherefore  this  Informant  moves  to  set 
aside  the  special  finding  of  the  referee  and 
Bpedal  commlsdoner  on  the  questions  of  fact 
and  conclusions  of  law  contained  in  his  re- 
port, and  to  set  aside  the  ruling  of  said  ref- 
eree  and  special  commissioner  In  refoslng  to 
require  respondents  to  produce  witnesses, 
books,  and  papers  demanded  by  the  Inform- 
ant, and  to  set  aside  and  overrule  bis  finding 
of  law  upon  the  constitutionality  of  said  act 
of  the  General  Assembly  of  1897  and  against 
this  Informant  In  general,  and  that  he  be  or- 
dered and  required  to  proceed  with  all  rea- 
sonable speed  vrith  the  further  taking  of  such 
testimony  as  may  be  required  of  him  by  this 
Informant  or  the  lespondents  her^.*' 

Opinion. 

It  will  be  observed  that  this  proceeding  has 
been  pending  for  more  than  four  years,  and 
the  Attorney  General,  with  conuneudable 
energ7  and  ability,  sought  to  secure  all  the 
testimony  pertinent  to  the  Issues  In  this  pro- 
ceeding. A  number  of  witnesses,  who  were 
supposed  to  know  something  of  the  methods 
of  organization,  as  well  as  the  manner  of 
transacting  business,  by  the  respondents,  were 
tntroduced  as  witnesses  and  testified  in  this 
cans&  This  testimony  has  been  preserved 
and  accompanies  the  report  of  the  commis- 
sioner. We  deem  It  unnecessary  to  recite  In 
detail  the  evidence  as  taken  before  the  com- 
mlBsloner.  It  will  suffice  to  say  that  It  fails 
to  show  a  combination  or  trust,  created  by 
respondents,  as  Is  sought  to  be  prohibited  by 
the  statute,  unless  the  purchasing  by  the 
American  Tobacco  Company  of  all  the  prop- 
erty, franchlMS,  etc.,  of  tbe  other  oorport- 


tioDs,  and  its  transfer  of  all  snob  property 
rights  to  the  Continental  Tobacco  Oompany, 
In  and  of  Itself,  constitutes  sufficient  proof 
of  a  combination  and  trust  With  the  re- 
port of  the  commbwloner  and  the  exceptions 
to  BDCh  report  before  us,  we  deem  It  neces- 
sary only  to  dispose  of  two  questions  in- 
volved: 

First.  Were  the  findings  and  legal  conclu- 
sions reached  by  tbe  commissioner  correct, 
as  indicated  In  this  part  of  the  report  where 
he  says:  "The  several  purchases  hereinbefore 
referred  to,  whereby  the  property  of  the 
other  respondents  became  vested  in  the  Con- 
tinental Company,  having  been  for  cash,  your 
referee  is  of  the  opinion,  and  so  holds  as  a 
matter  of  law,  that  such  sales  and  purchases 
w^re  not  unlawful,  and  that  a  penon  may 
freely  do  with  his  own  whatsoever  be  will, 
provided  be  does  not  use  It  In  derogation  of 
common  right  and  to  the  detriment  of  the 
general  welfare?" 

Second.  Was  there  a  sufficient  showing  on 
tbe  part  of  the  state  to  require  the  commis- 
sioner, In  the  exercise  of  a  proper  discretion, 
to  longer  continue  this  proceeding;  or  does 
the  record  before  us  disclose  such  a  state  of 
facts,  in  view  of  the  many  years  that  this 
proceeding  has  been  pending,  to  warrant  this 
court  in  setting  aside  all  tbe  findings  of  the 
commlssloiwr,  and  order  and  require  him  to 
further  proceed  wfth  tlw  taking  of  test! 
mony? 

In  the  discussion  of  these  propositions,  It 
ts  well  to  consult  the  statute  in  force  at  the 
time  of  the  filing  of  tftis  Information,  and 
ascertain  the  limitation  upon  the  powers  of 
corporations.  Section  1  of  tbe  act  of  1897. 
so  far  as  applicable  to  this  controversy,  pro- 
vides: "Any  corporaticHi  organized  under  the 
laws  of  this  or  any  otiier  state  or  country  for 
transacting  or  conducting  any  kind  of  busi- 
ness in  this  state,  or  wbich  does  transact  or 
conduct  any  kind  of  buslDess  in  this  stete, 
or  any  partnership  or  Individual,  or  other 
association  of  persons  whatsoever,  who  shall 
create,  enter  into,  become  a  member  of  or 
a  party  to  any  pool,  trust,  agreement,  com- 
bination, confederation  or  understanding  with 
any  other  corporation,  partnership.  Individ- 
ual, or  any  other  person  or  association  of 
persons,  to  regulate  or  fix  the  price  of  any 
article  of  manufacture,  mechanism,  merchan- 
dise, commodity,  convenleoce,  repair,  any 
product  of  mining,  or  any  article  or  thing 
whatsoever,  or  the  price  or  premium  to  be 
paid  for  insuring  property  against  loss  or 
damage  by  fire,  lightning  or  storm,  or  to  main- 
tain said  price  when  so  regulated  or  fixed, 
or  shall  enter  hito,  become  a  member  of  or 
a  party  to  any  pool,  agreement,  contract, 
combination  or  confederation  to  fix  or  limit 
the  amount  or  quantity  of  any  article  of 
manufacture,  mechanism,  merctiandlse,  com- 
modity, convenience,  rei>air,  any  product  of 
mining,  or  any  article  or  thing  whatsoever, 
or  tbe  price  or  premium  to  be  paid  for  In- 
suring protperty  against  Iom  or  damage  tj 
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Are,  Ufbtnlnc  or  storm,  shall  be  deemed  and 
adjudged  guilty  of  8  conspiracy  to  defraud, 
and  be  subject  to  penalties  as  provided  In 
tbls  act"  Tben  follows  tbe  proviso,  referred 
to  by  tbe  commisaionex,  from  wblch  be  de- 
duces the  legal  conclusion  that  said  act  ts 
unconstitntlonaL  We  will  not  discuss  tbe 
constitutionality  of  tbls  law.  It  is  not  ueces* 
sarily  Involved  in  tbe  determination  of  tbe 
questions  presented  by  tbe  record  before  us. 
We  will  say,  however,  that  we  do  not  concur 
with  the  legal  conclusions  of  tbe  commlB> 
sioner  In  respect  to  this  statnte,  and  it  will 
suffice  to  say  that  this  court  has  held  other- 
wise. State  ex  inf.  v.  Firemen's  Fund  Ins. 
Oo.,  152  Mo.  1.  B2  S.  W.  685,  46  L.  a  A.  363. 

We  quote  this  statute,  simply  that  we  may 
fully  comprehend  Its  import  and  appreciate 
the  evils  It  is  intended  to  suppress.  It  will 
be  noted  that  the  prohibitions  of  this  statute 
are  applicable  to  Individuals  and  partner- 
sblps,  as  well  as  corporations.  It  prohibits 
any  corporation  from  creating  or  entering 
into  any  pool,  trust,  agreement,  combination, 
confederation,  or  understanding  with  any 
other  corporation,  partnership,  Individual,  or 
any  other  person  or  assodatloD  of  persons, 
to  regulate  or  fix  prices,  or  to  maintain  such 
prices  when  so  regulatel  and  fixed,  or  to  fix 
or  limit  the  amount  or  quantity  of  any  ar- 
ticle of  manufacture.  This  statute  contem- 
plates the  existence  of  at  least  two  or  more 
corporations,  individuals,  or  partnerships,  so 
as  to  agree  or  combine  with  each  other  to  do 
tbe  prohibited  acts  mentioned  In  the  statute. 
In  other  words,  It  Is  ihtended  to  operate  upon 
two  or  more  corporations  or  indlTidoals,  who, 
so  far  as  the  public  are  concerned,  indicate 
-that  they  are  pursuing  an  Independent  busi- 
ness, legitimate  competitors,  when  In  fact 
there  Is  a  secret  agreement  by  wbicb  tbe 
very  things  condemned  by  tbe  statnte  are 
aecompUshed.  The  public  has  rights  which 
the  law  contemplates  shall  be  respected. 
Neither  corporations.  Individuals,  nor  part- 
nerships are  permitted  to  deceive  or  mislead 
tbe  public  by  an  apparent  competition,  when 
In  fact  none  exists.  On  the  other  hand,  the 
tertaa  of  this  statute  are  not  broad  enough 
to  prohibit  one  corporation,  in  good  faltb,  in 
the  legitimate  pursuit  of  its  business,  from 
purchasing  the  assets  of  another  corporation 
in  a  similar  business.  Its  terms  are  applic- 
able to  individuals  and  partnerships,  as  well 
as  corporations.  Its  condemnation  is  as  pro- 
nounced against  tbe  individual  as  it  la 
against  the  corporation.  Hence  It  follows, 
if  this  statute  la  to  be  coastnied  as  prohibit- 
ing corporations  from  purchasing  in  good 
faith  the  assets  of  another  corporation,  it 
must  he  applied  with  equal  force  to  tbe  rights 
and  powers  of  individuals. 

It  is  conceded  in  this  proceeding  that  the 
Continental  Tobacco  Company  was  organ- 
ised under  the  laws  of  New  Jersey,  and  that 
in  pursuance  of  the  certificate  of  the  Secre- 
tary of  State  It  is  auttaorlaed  to  do  business 
in  this  state.   Tbe  porpoHa  of  tbebr  organ- 


isation are  averred  In  tbe  Information.  It 
is  alleged:  "That  the  Continental  Tobacco 
Company  Is  a  corporation  organised  under 
and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey,  and  that  said  J.  O.  Butler  Tobacco 
Company,  Brown  Tobacco  Company,  Drum- 
mond  Tobacco  CtMnpany,  and  Wright  BrosL 
Tobacco  Company  are  c(ni;»orations  organ- 
ized under  and  by  virtue  of  tlie  laws  of  the 
state  of  :}ttiBSonrl.  The  plaintiff  states  that 
all  of  said  named  respondents  were  so  sever- 
ally oi^anlzed  as  corporations  for  the  pur- 
pose of  buying,  manofactdrlng,  and  selling 
tobacco,  and  vrere  and  are  authorized  to 
own,  maintain,  and  operate  such  plants,  ma- 
chinery, warehouses,  etc.,  as  may  be  neces- 
sary to  the  proper  oondnct  of  their  several 
bosinesses."  Thus  we  have  deaiiy  stated 
what  tbe  respondents  were  authoriaed  to  do 
under  their  respeettve  charters.  The  Con- 
tinental Tobacco  Company  having  been  or- 
ganised under  tbe  laws  of  New  Jersey,  be- 
ing authorized  to  do  buslnen  in  this  state, 
It  necessarily  brought  with  It  the  powers  of 
Its  charter,  wiless  restricted  by  the  lawa  of 
tbls  state.  In  the  case  of  Helf  v.  Rtmdle,  lOS 
U.  S.  222.  26  L.  Ed.  837,  Mr.  CUaf  JiHtiee 
Walte  says:  "No  state  need  allow  the  co^ 
porations  of  other  states  to  do  baslneas  with- 
in Its  Jurisdiction  unless  It  chooses,  with 
perhaps  the  exceptiim  of  commercial  corpora- 
tions; bat,  If  It  does,  wltiiout  llmltetlon.  ex- 
press or  implied,  the  cwpoiatlon  comee  In  as 
It  has  been  created.  E)vsry  corporation  neces- 
sarily carries  Its  charter  whersvo'  It  goes, 
for  that  is  the  law  of  Its  existence.  It  may 
be  restricted  in  tbe  use  of  some  of  its  powers 
while  doing  business  away  from  Its  corporate 
home,  but  every  person  who  deala  irlth  it 
everywhere  Is  bound  to  take  notice  of  the 
provisions  which  have  been  made  in  Its  char- 
ter for  the  management  and  control  of  Its 
affairs,  both  In  life  and  after  dfssolntlon." 
The  authority  to  brxy,  manufacture,  and  sell 
tobacco,  and  the  additional  anthortty  to  own. 
maintain,  and  operate  such  planti,  machlii- 
ery.  warehouses,  etc.,  as  may  be  necessary 
to  the  proper  conduct  of  their  business,  clear 
iy  granted  the  power  to  purchase  any  prop- 
erty, plants,  or  machinery  necessary  to  the 
proper  conduct  of  their  business.  W«  are  not 
aware  of  any  law,  geneial  or  Qtedal,  vhMi 
restricts  or  limits  a  corporation,  indlTtdual. 
or  partnership  as  to  the  contractual  powers 
in  respect  to  the  subject  Involved  In  this 
proceedLig. 

It  Is  true  that  the  lawnmhhig  power  may 
restrict  tbe  freedom  of  contracts  In  some 
directions;  but  as  to  the  power  and  author- 
ity exercised  by  tbe  respondents  In  this  cause, 
as  reported  by  the  commissioner.  If  done  In 
good  faith,  it  seems  not  to  have  been  restrict- 
ed. When  tbe  authority  is  clearly  granted 
to  tbe  corporation  or  individual  to  contract 
the  principle  denouncing  tbe  InfFingetBettt  of 
such  rights  Is  equally  applicable  to  both. 
Tbls  court.  In  the  case  of  Ry.  Co.  v.  By.  Ca, 
U6  Mo.,  lo&  dt  U9.  86  S.  W.  608,  88  li.  B. 
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A.  607,  In  dlscnsalDg  the  power  of  corpora- 
tions to  coutract,  speaking  through  Gantt,  J., 
said:  "What  corporatlonB  may  lawiully  do 
Is  summed  up  in  a  few  words  by  Jud^e 
Thompson  in  his  recent  Commentaries  on  the 
Law  of  Corporations  (volume  4,  {  6046),  where 
he  says:  'In  reject  of  the  power  of  corpo- 
rations to  make  contracts,  two  propositions 
may  be  stated:  (1)  That  tiiey  have,  by  mere 
implication  of  law  and  without  any  aEQrma- 
tlve  expression  to  that  effect  in  their  char- 
ters or  governiog  statutes,  and,  of  course,  in 
the  absence  of  express  prohibitions,  the  same 
power  to  make  and  take  contracts,  within  the 
scope  of  the  purposes  of  their  creation,  which 
natural  persons  have.  (2)  That  this  power, 
on  the  other  band,  Is  restricted  to  the  purpos- 
es for  which  the  corporation  has  been  cre- 
ated, and  cannot  be  lawfully  exercised  by  it 
for  other  purposes.'  This  statement  of  the 
law  accords  with  the  general  current  <^  au- 
thority on  this  subject."  Judge  Black,  In 
the  case  of  State  v.  iKwmls,  115  Mo.  307.  22 
S.  W.  350,  21  U  B.  A.  789,  In  the  application 
of  the  principle  of  the  right  to  contract,  ap- 
provingly quotes  from  Mr.  Story  on  the  Con- 
stitation,  where  he  very  appropriately  defines 
"liberty,"  as  used  in  the  Cbnstitution  and  as 
applicable  to  freedom  of  contract.  He  says: 
**The  word  'liberty,*  as  used  in  these  consti- 
tutional declarations,  means  more  than  free* 
dom  of  locomotion.  It  Includes  and  compre- 
hends, among  other  things,  freedom  of  speech, 
tbe  right  to  self-defense  against  unlawful  vio- 
lence, and  the  right  to  freely  buy  and  sell  as 
othen  may."  2  Story  on  tbe  Constitution 
(5th  Ed.)  S  1060.  Continuing  the  discnsslon 
of  the  application  at  this  principle,  tbe  learn- 
ed and  esteemed  Judge,  in  State  v.  Loomfs. 
snpra,  says:  "Liberty,  as  we  have  seen,  in- 
cludes the  right  to  contzact  as  others  may; 
and  to  take  that  right  away  from  a  class  of 
persons  following  lawful  pursuits  Is  sbnply 
deinlTlng  such  persons  of  a  time-honored 
right  which  the  Constitution  undertakes  to 
secure  to  every  citizen."  Judge  Cooley,  in 
treating  of  tbis  subject,  says:  "To  forbid  to 
an  individual  or  a  class  the  right  to  the  ac- 
quisition or  enjoyment  of  property  in  such 
manner  as  should  be  pamltted  to  tbe  com- 
munity at  large  would  be  to  deprive  tfaem  of 
liberty  in  particulars  of  primary  Importance 
to  their  'pursuit  of  havplness';  and  those  who 
should  claim  a  right  to  do  so  ought  to  be 
able  to  show  a  specific  autbotlty  therefor, 
Instead  of  calling  upon  others  to  show  how 
and  where  tbe  autltorlty  is  negatived."  Coo- 
ley's  Const  Lim.  (3tb  £kL)  484. 

Upon  tbe  power  of  ccai>oratlans  to  transfer 
property,  tbe  rule  Is  very  clearly  announced 
in  American  &  English  Encyclopedia  of  Law, 
VoL  7,  p.  734.  In  the  teit  we  And  the  rule 
thus  stated:  "And  by  the  weight  of  autb<»- 
ity,  both  In  England  and  the  United  States, 
a  strictly  porlvate  commercial  corporation,  ow- 
ing no  peculiar  duties  to  the  public,  may, 
with  tbe  consent  of  all  the  shareholders,  and 
In  Uie  abseace  of  express  or  Implied  restrlc- 


tiona  in  Its  charter  or  prejudice  to  tbs  rights 
of  creditors,  transfer  all  of  its  property  to 
another  corporation  or  pwson,  if  the  latter 
is  capable  of  taking."  The  Supreme  Court  of 
Texas,  in  Gates  r.  Hooper,  30  B.  W.  1079, 
very  cleaily  Interprets  tbe  meaning  of  the 
terms  **trust  and  combination."  It  says:  "In 
order  to  constitute  a  trust,  within  the  mean- 
ing of  tbe  statute,  there  must  be  a  'combi- 
nation of  capital,  skill,  or  acts  by  two  or 
more.'  'Combination,'  as  here  used,  means 
union  or  association.  If  there  be  no  union  or 
associatlou  by  two  or  more  of  their  'capital, 
skill,  or  acts,*  there  can  be  no  'combination,* 
and  hence  no  trust'  When  we  consider  the 
purposes  for  which  the  'combination*  must  be 
formed,  to  come  within  the  statute,  the  es- 
sential meaning  of  the  word  'combination,' 
and  the  fact  that  a  punishment  is  prescribed 
for  each  day  that  tbe  trust  continues  in  ex- 
istence, we  are  led  to  the  conclusion  that 
the  union  or  association  of  'capital,  skill,  or 
acta*  denounced  is  where  the  parties  In  the 
particular  case  designed  the  united  co-opera- 
tion of  such  agencies,  wblcb  might  have  been 
otherwise  Independent  and  competing,  for  the 
accomplishment  of  one  or  more  of  such  por- 
poees.  In  the  case  stated  in  tbe  petition  tiiere 
is  no  'combination.*  The  plaintiff  bought 
defendant's  goods,  together  with  the  good  will 
of  bis  business,  both  of  which  were  subjects 
of  purchase  and  sale;  and.  In  order  to  render 
the  sale  of  the  good  will  effectual,  tbe  seller 
agreed  that  he  would  not,  for  one  year  there- 
after, do  a  like  business  In  that  town.  This 
was  but  a  kind  of  covenant  or  warranty  that 
the  purchaser  should  have  the  use  and  Iwneflt 
of  snch  good  will  during  that  year;  for  it  is 
clear  that,  it  the  seller  had  Immeaately  en- 
gaged in  a  Uke  basin  ess  at  the  same  place, 
tbe  purchaser  would  have  had  no  benefit 
therefrom.  By  this  transaction  neither  the 
capital,  skill,  nor  acts  of  the  parties  were 
brought  into  any  kind  of  imlon,  aaaodatton, 
or  co-operative  action." 

The  Continental  Tobacco  Company  simply 
exercised  a  1^1  right  to  Incorporate  and  con- 
duct tta  business.  If  tbe  purchase  of  the 
plants  as  owned  by  tbe  American  Tobacco 

I  (Company  was  made  in  good  folth.  In  the  le- 
gitimate conduct  and  management  of  Its  busi- 
ness, then  the  couclnsiMi  reached  by  the  com- 
missioner In  his  report,  that  such  transaction 
was  not  unlawful,  was  correct.  That  the 
respondent  had  tbe  right  to  organize  a  cor- 
poration we  think  is  clear.  The  laws  of  this 
state  are  broad  enough  to  reach  IndlTlduals 
who  undertake  to  orgtnize  a  corporation  that 
would  create  a  trust  In  Itself;  but  where  the 
corporation  Is  alleged  to  be  duly  oi^anlzed, 
then  the  condemnation  of  the  statute  as  ap- 

I  pUcable  to  it  Is  not  In  tbe  method  of  tts  or- 
ganization, but  by  Its  express  terms  denonn- 
ces  and  prohibits  tbe  onlawful  acts  as  a  legal, 
existing  corporation.  It  was  a  leglthnate  In- 
quiry by  the  commisstoner  as  to  the  Integrity 
aad  good  faith  of  the  transfer  by  the  Amerl- 
CM  Tobacoo  Com^nj  of  alllts  MMts  to  tlw 
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Continental  Tobacco  Company,  and  we  have 
no  hesitation  In  saying,  considering  the 
amount  InTolved,  the  extent  and  far-reaching 
scope  of  the  ti'ansactlon,  It  was  sufficient  in 
itself  to  aronse  In  the  mind  of  the  Attorney 
General  a  strong  suspicion— yes,  even  a  strong 
prohablllty— that  a  trust  was  being  created, 
and  warranted  his  prompt  action,  In  the  In- 
terest of  the  public,  by  illing  the  Information 
ber^.  However,  It  must  be  remembered 
that  this  proceeding  partakes  of  the  nature  of 
a  criminal  prosecution.  Severe  penalties  are 
Imposed,  and  hence  It  Is  not  sufficient,  to  war- 
rant a  finding  adverse  to  respondents,  that 
we  may  entertain  strong  suspicions,  or  even 
strong  probabilities,  of  their  guilt.  Such  con- 
clusions should  only  be  reached  upon  a  clear 
showing  by  the  testimony,  fully  satisfying 
the  minds  of  the  court,  that  they  were  guilty 
of  the  violations  of  tha  law  u  cbaiced  In  the 
information. 

The  case  of  Distilling  Co.  v.  People,  166 
Ul  448,  41  N.  E.  188,  47  Am.  St  Bep.  200, 
la  distinguished  from  this  case  by  reason  of 
the  facta.  In  that  case  there  was  a  trust 
formed  by  a  number  of  unincorporated  asso- 
ciations, and,  as  was  shown  by  the  testimony, 
to  evade  the  condemnation  of  the  statute. 
This  same  trust  of  unincorporated  associa- 
tions incorporated  and  conducted  the  business 
along  the  same  lines  and  with  a  similar  pur- 
pose. The  court  said:  "That  corporation  thus 
succeeds  to  the  trust,  and  its  operations  are 
to  be  carried  on  In  the  same  way,  for  the 
same  purposes,  and  by  the  same  agencies  as 
before."  The  commissioner,  in  the  case  be- 
fore us,  finds  the  facts  Just  the  reverse  to  the 
Illinois  DlstllUng  Case.  The  commissioner, 
who  is  one  of  the  circuit  Judges  of  this  state, 
has  beard  the  testimony,  had  the  witnesses 
before  him,  and  reports  that  from  tbe  evi- 
dence adduced  there  was  nothing  unlawful 
in  the  sale  and  purchase  of  tbe  assets  of  the 
corporations,  as  detailed  In  the  report.  We 
will  not  disturb  tbe  finding  of  the  commls- 
Bioner  In  that  respect. 

This  brings  us  to  the  question  as  to  the 
further  continuance  of  this  cause,  for  the 
reasons  disclosed  by  the  record.  Pending 
the  hearing  of  testimony  before  the  commis- 
sioner, the  state  presented  the  following 
application  for  the  production  ot  certain  wit* 
nesses,  books,  and  papers: 

"Now  comes  Edward  C.  Crow,  Attorney 
General  of  the  state  of  Missouri,  who  pros- 
ecutes for  the  state  of  Missouri  In  this  be- 
half, and  states  and  informs:  That  J.  R 
Duke,  of  111  Bth  St,  Nftw  York  City,  la  the 
president  of  the  Continental  Tobacco  Com- 
pany, one  of  the  defendants  herein,  and  that 
W.  H.  McAlIster,  of  111  5th  St,  New  York 
City,  In  the  state  of  New  York,  Is  secretary 
of  the  said  defendant,  tbe  Continental  To- 
bacco Company.  That  the  said  J.  B.  Duke 
and  W.  H.  McAlIster  are  nonresldeats  of  the 
state  of  Missouri  and  are  without  the  Jurla- 
dictlon  of  tbe  court  in  wbldi  aald  cause  Im 
pending,  and  that  th^  an  Tshiable  and 


material  witnesses  for  plaintiff  In  satd  cause, 
and  have  in  their  possession  certain  books 
and  documents  which  are  material  and  nec- 
essary evidence  on  tbe  part  of  this  plaintiff. 
That  among  tbe  books,  papers,  and  docu- 
ments  In  the  care,  custody,  and  possession  of 
the  said  W.  H.  McAlIster,  secretary  of  the 
aforesaid  Continental  Tobacco  Company,  one 
of  the  defendants  her^.  Is  the  stock  book 
of  said  company  containing  a  list  of  the 
stockholders  and  the  number  of  shares  held 
by  each  prior  to  and  on  the  1st  day  of  Feb- 
ruary, 1890;  tbe  secretary's  minute  book, 
containing  an  account  of  the  actions  and 
transactions  of  the  board  of  directors  and 
the  stockholders  of  said  company  prior  to 
and  on  the  Ist  day  of  February,  1899,  to- 
gether with  tbe  book,  books,  paper,  papers, 
document,  and  documents  showing  a  list  of 
the  assets  and  holdings  of  tbe  said  Conti- 
neutal  Tobacco  Company,  and  the  value 
thereof,  prior  to  and  on  the  1st  day  of  Feb- 
ruary, 1899,  and  tbe  date  of  acquiring  the 
same.  That  said  books,  papers,  and  docu- 
ments are  necessary  and  material  evidence 
to  the  Issues  hi  said  cause.  That  said  Ed- 
ward 0.  Crctw,  Attorney  General  aforesaid, 
further  states  that  he  desires  to  take  the  evi- 
dence of  said  J.  B.  Duke  and  W.  H.  McAl- 
Ister, and  to  Introduce  In  evidence  tbe  books, 
papers,  and  documents  aforesaid,  at  the 
court  room  of  Division  No.  2  of  tbe  Sufweme 
Court  of  Missouri,  in  the  Supreme  Court 
building  at  the  city  of  Jefferson,  county  of 
Cole,  and  state  of  Missouri,  on  the  27th  day 
of  March,  1901,  between  the  hours  of  9 
o'clock  In  tbe  forenoon  and  6  o'clock  tn  the 
afternoon  of  said  day,  and.  If  not  comj^eted 
thereon,  to  be  continued  from  day  to  day 
until  the  same  Is  for  the  time  concluded.  And 
for  the  purpose  of  taking  said  testimony  and 
tbe  Introduction  of  said  evidence  the  said 
Edward  C.  Crow  desires  the  appearance  and 
attendance  of  the  said  J.  B. .  Duke  and  W. 
H.  McAlIster  at  tbe  place  and  time  afore- 
said. Wherefore  the  said  Edward  C.  Crow. 
Attorney  General  aforesaid,  requ^ts  and 
prays  the  Honorable  J.  F.  Bntier,  commis- 
sioner as  afor^ald,  to  Immediately  Issue  a 
notice  In  writing,  directed  to  Messrs.  Boyle, 
Priest  &  Lebmann,  a  law  firm  composed  of 
Henry  8.  Priest,  W.  F.  Boyle,  and  F.  W. 
Lebmann,  whose  office  Is  located  In  the  La- 
clede Building,  at  St.  Louis,  Mo.,  and  that 
a  like  notice  Immediately  Issue  in  writing  di- 
rected to  Hon.  Martin  L.  Clardy,  an  attorney 
at  law  of  St  Louis,  Mo.,  who,  together  with 
Messrs.  Boyle,  Priest  ft  Lebmann,  are  the 
attorneys  of  record  for  the  said  defendant 
Continental  Totwcco  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  New  Jersey,  and  a  like  notice  di- 
rected to  Fauntieroy  ft  Howe,  attorneys  of 
record  for  the  remaining  respondents,  noti- 
fying the  said  attorneys  of  record  tor  said 
Continental  Tobacco  Company  and  the  re- 
maining respondents  herein  that  thetestimony 
of  the  said  J.  B.  Duke  and  W.  H.  McAlIster  Is 
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desired  In  lald  cause,  and  leqnlre  the  raid 
attorn^  ot  record  In  said  cause  to  have 
said  J.  B.  Dnke  and  W.  H.  McAllster,  presi- 
dent and  secretary,  reqiectiTdy,  of  the  aton- 
nld  defmdant  Continental  Tobacco  Oom- 
pany,  at  the  place  and  on  tbe  day,  date,  and 
time  abore  set  out,  then  and  there  to  testify 
In  Bald  cause,  and  to  reanlre  the  said  W.  B. 
HcAUater  and  J.  B.  Duke  to  produce  In  erl- 
dence  the  book^  papers,  and  docmufflits 
above  mentioned  and  described." 

This  application  is  predicated  upon  section 
«D88.  Rot.  St  1888,  which  la  as  follows: 
"Whenever  any  proceeding  shall  be  com- 
menced In  any  court  of  competent  jurisdic- 
tion In  this  state  1^  the  attorney  genoral 
agnlnat  any  corporation  or  corporations,  In- 
dividual or  Individuals  or  association  of  in- 
dividuals, or  Jolnt-atock  assodationa  or  co- 
partnership, mAet  tiie  law  against  the  fonna- 
tlott  and  maintenance  of  pools,  traats  of  any 
kind,  monopolies  In  commodities,  combina- 
tions or  organizations  tai  restraint  of  trade 
to  dissolve  the  same  or  to  restrain  their 
formation  or  maintenance  In  this  state,  then 
In  such-  case,  if  the  attorney  goieral  derires 
to  take  the  testimony,  of  any  officer,  director, 
agent  or  empl<^  ot  any  corporation  or  Joint- 
stock  association  proceeded  against,  or  In  care 
of  a  copartoershlp,  any  member  of  said  part- 
nership or  any  employ^  tttereof ,  in  any  court 
in  which  said  action  may  be  pending  or  be- 
fore any  person  duly  autiiorlsed  by  any  court 
to  take  testimony  in  any  such  action;  and  tiie 
individual  or  individuals,  whose  testimony  to 
desired,  are  without  tbe  Jurisdiction  of  tiie 
courts  of  this  state,  or  reside  vrithont  tiie 
state  of  Missouri,  then,  la  such  case,  the 
attorney  general  shall  file  in  said  court  in 
term  time,  or  In  vacation,  or  vrltii  any  jm^ 
'fltm  duly  anthoilsed  to  teke  the  testimony 
in  such  case,  a  statement,  in  writing,  setting 
forth  the  name  or  names  of  tiw  persons  w 
individuals  wbose  testimony  he  desires  to 
take  and  the  time  'when,  and  the  place  in 
the  state  where  be  desires  the  said  persons 
to  appear;  and,  thereupon,  the  court  in 
-wbfcb,  or  one  of  the  Judges  tbeie<rf,  or  the 
person  before  whom  testimony  Is  being  taken, 
shall  Issue  Immediately  a  notice,  In  writing, 
directed  to  tbe  attorn^  or  attorneys  of  re(> 
ord  In  said  canse,  or  any  agent,  officer  or 
employ^  of  any  corporation.  Joint-stock  as- 
sociation or  n^rtnerabip  which  are  par 
ties  to  said  action,  notifying  said  attorn^s 
of  record,  or  officer,  agent  or  employ^  that 
the  testimony  of  the  person  or  persons  named 
in  the  anillcation  of  tiie  attorney  general  is 
desired,  and  requiring  said  attorney  or  at- 
torn^ of  record  or  said  officer,  agent  or 
emplt^A,  to  whom  said  notice  la  delivered 
or  upon  whom  the  same  Is  served^  to  have 
said  officer,  agent,  employ^  or  representative 
of  said  copartnership  or  agent  there  whose 
evidence  it  is  desired  to  take  at  the  place 
named  In  tbe  apidlcation  of  the  attorney 
general  and  at  the  time  fixed  In  said  appll- 
«atIon,  then  and  there  to  testify:  provided, 


however,  that  the  said  application  shall  al- 
waya  allow,  In  flxli^  said  time,  the  samd 
number  of  days  for  travel  to  reach  tbe  des- 
ignated point  to  Missouri  that  would  be  now 
allowed  by  law  in  case  of  taking  depositions: 
provided,  also,  to  fuldltton  to  the  above  nam- 
ed time,  six  days  tfbaU  be  allowed  for  the 
attorney  w  attorneys  ot  record,  or  the  agent, 
officer  or  employd  on  -whom  notice  la  served, 
to  notUy  the  person  or  persons  whose  testi- 
mony Is  to  be  taken.  Service  ot  said  notice 
and  the  return  thereon.  In  writing,  may  be 
made  by  any  one  authorized  by  law  to  serve 
a  subpoena."  There  follows  sections  88S4 
and  8886,  which  provldo  sabstantlally  that, 
upon  failure  to  appear  and  testify  as  ordered, 
all  defoises  to  such  proceeding  will  be 
stricken  out,  and  Judgment  by  d^ult  ren- 
dered upon  tbe  charges  In  the  information. 

The  commissioner  made  the  order  as  pray- 
ed for  to  tbe  petition  filed,  but  snbsequently 
set  It  atide.  Tbe  r^ort  ot  the  commtssloner 
assigns  as  his  reason  for  setting  aside  the 
order  that  tbe  statote  aothwlzli^  It  Is  un- 
reasonably oppressive,  void,  and  unconstito- 
tional.  We  will  not  undertake  to  pass  upon 
the  constitutlonalllT  of  this  statute.  It  Is 
not  necessarily  tovolved  to  this  recwd.  Tbe 
vrltoesses  were  not  compelled  to  wpear,  nw 
were  any  questioiu  pr(q;»ounded  to  them 
which  tended  to  Incriminate  them.  The  stat- 
ute is  a  very  strong  one  and  far-reaching  to 
Ita  results.  When  wltoesses  are  compelled 
to  obey  It,  then  will  be  the  appropriate  time 
to  determine  Ita  validity-  Conceding,  for  the 
purposes  of  this  case,  that  this  statute  Is  con- 
^totional,  and  that  it  may  not  be  subject  to 
the  criticism  In  the  retort  of  the  commis- 
sioner, in  which  he  says  It  "is  unreasonable 
and  oppressive,"  the  courta  that  are  called 
upon  to  enforce  It  must  give  It  a  reasonable 
toterpretation.  Under  the  statote^  the  appli- 
cation for  tbe  production  of  witnesses  may 
be  made  to  the  court,  or  to  the  commissioner 
taking  tiie  testimony.  We  take  It  that  the 
court,  before  issuing  ita  iwocess,  under  the 
provliadfms  ot  Ibis  strong  and  tor-reecblng 
statute,  where  It  requires  vrltnesses,  without 
compensation,  to  come  from  the  remotest 
parts  of  the  government,  would  at  least  re- 
quire a  clear  showing  In  the  application,  not 
only  of  the  materiality  of  the  testimony,  but, 
as  well,  the  competencr  of  tiie  wltoesses. 
The  statement  that  the  president  and  secre- 
tary of  this  corporation  can  famish  valuable 
and  material  testimony  Is  not  such  a  showing 
as  would  authorize  either  the  commisidoner 
or  tbe  court  to  put  to  motion  the  provisions 
of  this  statote.  It,  by  merely  giving  the 
names  of  tiie  parties  and  the  statement  that 
their  testimony  is  valuable  and  material,  the 
court  must  Issue  the  process,  then  the  terms, 
as  applied  to  this  statote,  that  It  Is  "onrea- 
Bonable  and  f^presaive,"  are  quite  appropri- 
ate. 

As  to  the  application  for  the  production  <tf 
certato  books  and  papers,  we  will  say  that 
the  commissioner  followed  the  precedent  to 
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the  case  of  State  ex  rel.  Attorney  General 
T.  TJnIoii  Trust  Ca  and  Mlfieiaslppi  Valley 
Trust  Co.,  at  the  October  term,  1897.  of  this 
court  While  there  -wan  no  opinion  -written 
denying  the  motion,  yet  ft  similar  motion  (ex- 
cept It  vaa  much  more  specific  as  to  the  ma- 
teriality of  the  books  and  papers)  was  filed 
by  the  Attorney  General,  praying  the  court 
to  compel  the  trnst  companies  to  produce 
certain  books  as  evidence  In  the  causes  then 
pending  against  them.  This  court,  hy  the 
following  order,  overruled  this  motion:  "Now, 
at  this  day,  the  court  having  fully  considered 
and  understood  the  motion  heretofore  filed 
for  an  order  for  the  production  and  lnspec> 
tlou  of  certain  books  and  papers,  doth  order 
that  said  motion  be,  and  the  same  Is  hereby, 
denied."  It  may  be  said  that  the  motion  filed 
In  these  cases  was  before  the  enactment  of 
this  statute,  and  not  based  upon  It;  but  It 
must  be  remembered  that  the  Union  and 
Mississippi  Talley  Trust  Companies  were  res- 
idents of  tills  state,  and,  If  it  had  been  deem- 
ed proper  and  appropriate  to  exercise  the 
power,  no  statute  was  required.  The  only 
purpose  of  this  statute  was  to  provide  a 
means  of  securing  the  witnesses  contemplat- 
ed by  it,  who  were  nonresidents  of  the  stata. 

With  the  record  before  us,  the  exception 
to  the  report  of  the  commissioner  in  setting 
aside  the  order.  Issuing  the  process  to  the 
attorneys  of  respondents,  and  a  refusal  to 
Issue,  stands  in  the  nature  of  an  application 
for  a  continuance  of  this  proceeding  that 
other  testimony  may  be  taken.  Measured  by 
the  well-settled  rules  as  to  the  essential  re- 
(lulrements  of  applications  of  this  character. 
It  falls  to  make  the  clear  showing  indicating 
in  what  respects  the  testimony  la  material 
and  relevant  to  the  Inquiry  before  the  com- 
missioner. The  Attorney  General  has  brought 
before  the  commlseloner  a  number  of  wit- 
nesses, presumably  supposed  to  know  the  en- 
tire nature  of  this  transaction,  and  their  tes- 
timony was  taken  and  failed  to  disclose  a 
vioIatloD  of  the  provisions  of  the  statute  or 
of  the  common  law  In  force  in  this  state  in 
relation  to  combinations  and  trusts.  We 
therefore  see  no  reason  why  this  proceeding 
should  be  further  prolonged. 

The  report  of  the  commissioner  In  respect 
to  the  finding  of  the  facts,  and  his  legal  con- 
clusions upon  that  particular  finding,  will  be 
confirmed,  and  the  respondents  discharged. 
All  concur. 


HEYBR  T.  CHRISTOPHER  et  aL 
CHRISTOPHER  et  al,  v.  METER  et  al.* 
(Supreme  Court  of  MissoorU  Division  No.  1. 
May  '21,  1903.) 

VBNDOa  AND  PURCHASER— TRUST  DEBD-SAT- 
ISFACTION— LIMITATIONS— BVTDBNCB— HEAR. 
SAY— FAILURB  TO  OBJECT. 

1.  PlaiutiflF  sold  defendant  realty,  which  had 
bten  pledged  by  plaintiff'a  predaceisor  hy  deed 

•Kdwarlnt  dsnlsd  Jnlr  t,  IMl 


of  trast  to  secure  pertain  notes,  which  deed  did 
Dot  appear  satisQed  of  record.  A  contract  wu 
made,  providing  that  <Hie  of  the  notes  givai 
by  def^idant  for  the  price  sboold  be  held  by 
a  third  person  ontil  the  notes  secured  by  the 
deed  of  trust  were  produced, '  and  sodi  third 

Serson  satisfied  that  thtg  had  been  paid  and  the 
eed  of  trust  released.  Plaintiff's  predecessor 
in  title  was  unable  to  find  the  notes,  but  said 
he  had  paid  them,  and  the  han  of  the  de- 
ceased b^efidary  in  the  tmst  deed  quitclaimed 
the  premises.  Held,  that  the  purpose  of  the 
contract  was  ooly  to  protect  defendant  against 
the  Dossible  defect  m  his  title,  and  hence, 
thoogn  she  was  unable  to  produce  the  notes, 
plaintiff  was  entitled  to  receive  the  purcbaae- 
mone;  note,  on  a  decree  declaring  the  trust  deed 
satisfied. 

2.  After  limitation  has  begrm  to  ran  agsinst 
a  note,  it  continues  to  run.  thoujch  the  note  Is 
transferred  to  one  under  disability. 

8.  Hearsay  testimony,  admitted  without  ob- 
jection, must  be  considered. 

Appeals  from  Circuit  Court  Jackson  Coun- 
ty; Jas.  H.  Slover,  Judge. 

Suit  by  F.  C.  Meyer  against  Lilla  L.  Chris- 
topher and  others.  Separate  action  by  the 
above-named  defendants  against  said  Meyer 
and  others.  From  Judgments  for  Ulla  L. 
Christopher,  said  F.  O.  Meyer  appeals.  Mod- 
ified. 

M.  A.  Fyke  and  John  Qeoegesk,  tot  appel' 
lant.  Karnes,  New  A  KEavtboff,  tot  re- 
spondent. 

MARSHALL.  J.  These  two  cases  are  sep- 
arate crDSS-aetlons  In  equity,  Imt  they  grow 
out  of  the  same  transaction.  The  case  made 
ia  this:  On  January  80^  1888,  Elizabeth  G. 
Williams  was  ihe  owner  of  the  lots  in  contro- 
versy here,  being  lots  8  and  9,  In  block  12. 
of  Dundee  Place,  an  addition  to  Kansas  City: 
and  on  that  date  she  exeevted  a  deed  of  trust 
I  upon  said  lots  to  secure  two  notes  for  f  1,500 
i  each,  with  Interest  coupons  attached,  paya- 
ble, respectively,  January  1,  1886,  and  188S. 
and  payable  to  the  Dundee  Mortgage,  Trust  & 
Investment  Conopany,  Limited,  of  Dundee, 
Scotland.  Edward  E.  Holmes  was  the  attor- 
ney In  tact,  at  Kansas  C^,  of  the  Dundee 
Mortgage,  Trust  &  Investment  Company  (re- 
ferred to  hereinafter,  for  the  sake  of  brevity, 
as  "the  trust  company"),  and  be  testified 
that  In  May  and  June,  18B6,  be  bad  posses- 
sion of  said  notes  for  tlie  trust  eosapany.  and 
that  "Mr.  Pratt,  of  some  place  In  New  York. 
I  don't  remember  the  place,  wrote  and  aBke>l 
how  much  It  would  take  to  procure  an  assign- 
ment ot  tbese  notes,  or  whether  we  would 
assign  tfaem  or  not;  and  this  is  my  recollec- 
ttOD.  although  It  Is  14  years  ago.  It  is  ao 
clear  as  anything  can  be  during  that  length 
of  time.  Subsequently  Mr.  Grove  remitted 
from  the  same  place,  or  near  the  same  place— 
I  think  from  the  same  town — the  amoant 
required  by  me  to  pay  It  off,  and  be  didn't 
meotlou  in  his  letter  that  he  wanted  an  as- 
signment, and  it  had  slipped  my  m«n(Hy. 
and  I  stamped  the  notes  'Paid,'  and  went 
np  and  released  them.'*  The  lefeaae  was  en- 

T 1.  Sm  Unttstton  of  AeUoiu^  voL  O,  Out.  Dts. 
I  417. 
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terod  an  the  maEgln  of  tbe  record  as  foUowa: 
"Tbia  deed  of  trust  is  satisfied  in  toll,  both 
priaeipal  and  Interest  Witness  my  hand 
and  seal  this  18th  day  of  May,  1888.  The 
Dundee  Mortgage,  Trust  &  Investment  Com- 
pany, Limited  [Seal],  by  Edward  E.  Holmes. 
Attorney  in  Fact  Countersigned  by  A.  bL 
aosaett.  Attorney.  Witnessed  by  C.  D.  Lu- 
cas. Becorder,  by  Fnd  Matting,  Deputy  Re- 
coEda:." 

Mr.  Holmes  further  testified  tliat  after  he 
had  marked  the  notes  "Paid,"  and  had  re- 
leased the  deed  of  trust,  "1  aent  tiie  notes 
to  Mr.  Orove,  and  he  immediately  wrote  that 
he  did  not  want  th^  marked  'Paid,'  that 
be  bad  distinctly  asked  me  for  an  assignment, 
and  that  I  bad  given  him  the  figures  at  wtiich 
I  would  assign  them.  I  looked  up  the  cor- 
r^ODdence,  and  found  that  that  was  tbe 
fact,  and  that  I  had  made  a  mistake.  Then 
I  wrote  to  him  that  the  only  thing  I  could  do 
to  rectl^  my  error  was  to  mark  on  the  notea 
that  they  were  stamped  by  mistake  and  file 
the  statement  which  is  copied  in  that  ab- 
stract, which  I  did  do."  He  further  testified 
that  he  mavked  on  the  notes  that  they  were 
paid  by  mistake,  and  made  a  formal  assign- 
ment of  the  notes,  and  sent  them  to  Qrove, 
and  bad  never  seen  them  since,  and  that  on 
June  11.  1886,  he  filed  for  record  in  the  ot- 
flce  of  the  recorder  of  deeds  of  Jackson  coun- 
ty  the  following  notice:  "To  Whom  It  may 
Concern:  Notice  is  hereby  given  ttiat  diaries 
C.  Orove,  of  Erie  county.  In  the  state  of 
New  Tork,  claims  that  the  release  made 
by  the  Dundee  Mortgage,  Tmst  &  Investment 
Company,  by  SI  B.  Holmes,  attorney  In  fact 
and  Alfred  M.  Goasett  attorney,  on  the  mar- 
gin  of  a  deed  of  trust  in  favor  of  the  Dundee 
Mortgage,  Trust  &  Invaetment  Company,  re- 
corded In  Jackson  comity,  Missouri,  in  Book 
B  Noi  81,  at  page  825.  made  by  E.  O.  Wil- 
liams and  husband  to  the  Dundee  Mortgage, 
Trust  &  Investment  Company,  Limited,  was 
entered  by  mistake,  and  that  said  deed  of 
trust  was  to  have  been  assigned  to  him  by 
said  oomfiany  without  recourse,  and  all  per- 
sons are  cantloned  against  buying  said  prem- 
ises without  release  from  Mm  until  said 
dftlm  la  adjusted.  In  witness,  tbe  said  com- 
pany has  hereto  set  its  hand  by  Edward 
E.  Holmes,  attorney  in  fact,  this  lOtb  day  of 
June,  1886.  [Signed]  The  Dundee  Mortgage, 
Trust  &  Inv«Btm«it  Co.,  Ltd..  A.  N.  Oossett, 
Attorney,  1^  Edward  B.  Holmea,  Attorney  In 
Fact" 

In  the  interim  between  the  18th  of  May, 
ISSe,  when  the  deed  of  trust  was  released, 
and  ttks  11th  of  June,  18S6,  when  tbe  notice 
above  set  out  was  filed,  to  wit,  on  May  21, 
1866,  Eliaabeth  6.  Williams  and  husband  con- 
veyed tbe  lots  to  Charles  H.  Pratt,  subject 
t»  the  said  deed  of  trust,  and  Pratt  assumed 
amd  agreed  to  pay  tbe  said  notes  secured  by 
said  deed  of  tnist.  Some  time  thereafter, 
Ai^  before  April  1,  18^  (the  date  la  not 
»hown,  nor  Is  the  deed  In  evidence),  Pratt 
c<Miveyad  tbe  property  to  lilla  L.  BUss;  and 


on  April  1.  18&3,  Mrs.  Bliaa  entered  Into  a 
written  contract  with  Mr.  Meyer  to  aell  him 
tbe  lots  for  $10,000,  to  be  paid  for  In  the 
following  manner:  (250  when  the  contract 
was  signed.  $500  when  the  deed  'was  deliv- 
ered, $400  in  80  days,  $400  In  60  days,  $450 
in  90  days,  $1,000  in  2  years,  $1,000  in  8 
years,  $1,000  In  4  years,  and  $5,000  In  5 
years— and  to  furnish  an  abstract  of  title, 
and  to  give  him  a  warranty  deed,  and.  If  the 
title  was  found  defective,  to  rectify  the  de- 
fects within  a  reasonable  time,  not  to  ra- 
ceed  80  days,  "but  in  caae  such  defects  in  the 
title  cannot  be  cured  or  remedied  within  tbat 
period,  and  no  extension  is  had  between  tbe 
parties,  this  contract  Is  to  be  null  and  void." 
On  April  5,  1893,  Mrs.  Bliss  conveyed  tbe  lots 
by  a  wsrranty  deed  to  Mr.  Meyer,  and  be 
paid  her  $750  in  cash,  and  gave  her  notps,  as 
agreed,  for  the  balance,  except  the  note  tor 
$5,000,  which  was  placed  In  the  bands  of  Mr. 
Leon  Block,  as  hereinafter  explained. 

An  examination  of  the  records  disclosed  tbe 
state  of  affairs  hereinbefore  set  out  as  to  the 
release  of  the  deed  ot  trust  and  the  notice, 
and  thereupon  the  parties  entered  into  the 
following  written  agreement: 

"This  agreement,  made  this  6th  day  of 
April,  1883,  between  Lilla  L.  BUss  and  F.  G. 
Meyer,  both  of  Kansas  City,  Jaekson  county, 
Missouri,  wltnessetb:  That,  whereas,  said 
Lilla  L.  Blisa  did  on  tbe  5th  day  of  April, 
1893,  sell  and  convey  to  said  Meyer  lots 
eight  (8)  and  nine  (9),  In  block  twelve  (12), 
in  Dundee  Place,  an  aiMltlon  to  the  dty  of 
Kansas,  Jackson  county,  ^lissourl,  and  as 
part  of  tbe  same  transaction  said  Meyer  and 
wife  did  execute  to  said  Ldlla  L.  Bliss,  on 
April  6,  1893,  various  notes  for  a  portion  of 
tbe  purchase  money  for  said  property,  se- 
cured by  a  deed  of  trust  theretm.  among 
which  notes  ie  a  note  for  five  thoosand  dol- 
lars ($5,000.00),  payable  five  years  aftCT  date, 
with  interest  from  date  at  the  rate  of  6  per 
cent  per  annum;  and,  whereas,  there  ap- 
pears upon  the  records  in  tbe  recorder's  of- 
fice at  Kansas  City.  Jackson  eennty,  Mis- 
souri, in  Book  B  81,  at  page  825,  a  deed  of 
trust  dated  January  80,  1883,  from  Elisabeth 
6.  Williams  and  Charles  F.  Williams,  her 
husband,  to  Edwin  E.  Wttson,  trustee  for 
Dundee  Mortgage,  Tmst  &  Investment  Com- 
pany, Limited,  of  Dundee,  Scotl?.nd,  which 
deed  of  trust  conveys  the  property  above 
described  in  trust  to  secure  two  notes,  dated 
January  30,  1883,  for  the  sum  of  fifteen  hun- 
dred dollars.  ($1,500.00)  each;  and,  whereas, 
said  Lilla  L.  Bliss  is  unable  at  this  time 
to  produce  satisfactory  evidence  that  said 
notes  and  deed  of  tmst  of  30th  of  January, 
1883,  have  been  paid  and  canceled:  Now, 
therefore.  It  is  hereby  agreed  that  said  note 
of  five  thousand  dcdlars  ($6,000.09)  above  de- 
scribed shall  be  placed  in  tbe  hands  of  Leon 
Block,  and  la  not  to  be  delivered  to  aald 
Lilla  L.  Bliss  by  him  until  said  two  notes 
of  fifteen  hundred  dollars  each  are  produced, 
and  tbe  aald  Block  ia  aattsfled  tbat  said  two 
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notes  have  be^  paid,  and  said  deed  of  traat 
securing  said  two  notes  properly  released  or 
canceled  of  record.  Witness  tbe  hands  and 
seals  of  tbe  parties  the  day  and  year  first 
above  written.  As  said  Meyer  has  the  prlvl' 
lege  of  paying  J1,000.00  or  any  multiple  there- 
of ai>on  said  ^,000.00  note  at  any  semiannual 
Interest  payment,  now,  if  said  Meyer  should 
be  ready  to  make*  any  such  payment,  and 
said  Lilla  L.  Bliss  should  not  then  have  ob- 
tained possession  of  said  $5,000.00  note,  then 
said  Meyer  may  deposit  any  such  sum  with 
tbe  New  England  Safe  Deposit  Co.,  of  Kansas 
City,  Mo.,  and  said  Meyer  shall  not  be  requir- 
ed to  pay  Interest  upon  any  sum  so  depos- 
ited; tbe  sums  so  deposited  to  be  paid  over 
to  said  LUIa  L  Bliss  by  said  Safe  Deposit 
A.  Trust  Co.,  upon  the  order  of  said  Leon 
Block.  Ulla  L.  BUB8.  [Seal.]  F.  O.  Meyer. 
[Seal.] 

"I  hare  received  tbe  five  thousand  dollar 
note  above  mentioned,  and  agree  to  bold  tbe 
same  In  accordance  witb  above  cendltlona. 
Lewi  Block." 

Mr.  Meyer  took  possession  of  the  property 
on  April  6,  1893.  In  tbe  transaction  Mr.  R. 
L,  Yeager  acted  as  attorney  for  Mrs.  Bliss, 
and  Mr.  Leon  Block  as  attorney  for  Mr. 
Meyer.  It  was  then  supposed  that  there 
would  be  no  trouble  about  obtaining  the 
notes  secured  by  the  deed  of  trust  from  Mr. 
Pratt.  Accordingly,  and  for  this  purpose, 
Mr.  Yeager  went  to  see  Mr.  Pratt,  who  at 
that  time  was  living  on  Wyandotte  street,  be- 
tween Twelfth  and  Thirteenth,  In  Kansas 
City,  and  was  engaged  in  the  banking  busi- 
ness at  Springfleld,  Kan.  Mr.  Yeager's  tes- 
timony of  what  was  said  and  done  was  ad- 
mitted without  objection  from  any  oue,  and 
Is  as  follows:  "I  was  informed  that  Mr. 
Pratt  was  not  at  home,  but  would  be  at 
home  on  Saturday  night  So  I  went  to  his 
bouse  on  Sunday,  and  be  said  he  thought  he 
had  tbe  notes.  He  knew  he  had  paid  them. 
It  went  over  for  a  week,  perhaps,  until  the 
next  Sunday,  when  I  saw  him  again;  but  he 
said  be  could  not  find  the  notes  anywhere. 
I  then  reported  that  fact  to  Mr.  Block— that 
it  would  be  Impossible  to  get  the  notes,  as 
Mr.  Pratt  said  they  were  lost  Then  we 
spoke  of  getting  a  release  or  a  quitclaim  from 
tbe  Grove  heirs,  and  I  sent  on  and  got  a 
deed  of  release.  Q.  They  were  the  parties 
who  beld  the  notes  originally?  A.  Yes,  sir. 
Mr.  Pratt  had  paid  them,  so  I  sent  to  tbe 
Groves  and  got  the  release.  Q.  You  found 
out  that  you  could  not  get  the  notes,  and  so 
reported  to  Mr.  Block,  and  then  he  wanted 
you  to  get  a  release?  A.  Yes,  sir.  We  talk- 
ed about  either  that  or  bringing  a  suit  to  can- 
eel.  I  think  Mr.  Block  -will  remember  that 
We  talked  of  that  as  the  shortest  way.  Q. 
Now,  he  thinks  that  quite  a  number  of  times 
afto-ward  he  asked  you  with  regard  to  these 
notes.  What  Is  the  fact  about  that?  A,  Mr. 
Block  and  I  do  not  agree  on  that;  for  I  told 
him  the  notes  were  lost,  and  I  could  not  get 
them.    It  was  Impossible  to  produce  the 


notes.  Q.  Then  yon  talked  about  bringing 

a  suit  or  getting  a  release?  A.  Yes,  sir;  and 
this  would  be  of  less  expense  and  trouble,  as 
I  got  the  names  of  all  tbe  hebra  from  Mr. 
Pratt  I  knew  from  him  that  Orove  was 
dead.  Q.  Now,  has  that  release  been  with 
Mr.  Block  until  this  suit  was  brougbt?  A. 
Yea,  sir;  I  then  went  and  got  It  from  blm." 

Tbe  release  hare  spoken  of  was  a  quitclaim 
deed  from  all  the  Qrove  beirs  to  the  lots. 
Mr.  Yeager  delivered  It  to  Mr.  Block,  who 
testifies  that  It  was  defective.  Id  that  three 
of  the  parties  acknowledged  It  before  unau- 
thorized officers,  and  that  Mr.  Meyer-  would 
not  be  satisfied  with  It  anyway,  and  Insisted 
that  his  contract  called  for  the  production  of 
the  notes  and  the  release  of  the  deed  of  trust 
and  that  be  would  not  accept  anything  else 
as  a  compliance  with  the  contract,  and  tliat 
If  the  notes  were  lost  or  destroyed,  and  could 
not  be  produced,  Mr.  Meyer  was  entitled  to 
rescind  the  sale.  Nevertheless,  Mr.  Meyer 
continued  to  pay  the  notes  for  the  deferred 
payments  as  they  fejl  due,  until  1895,  when 
he  failed  to  pay  the  ¥1,000  that  fell  due  In 
April,  1895.  Mrs.  Bliss  (who.  In  the  mean- 
time, bad  married  Mr.  J.  H.  Christopber) 
brought  suit  therefor,  and  Mr.  Meyer  Imme- 
diately paid  it  On  October  28.  1896,  Mr. 
Meyer  paid  Mrs.  Christopher  the  sum  of  ¥3.- 
887.50,  on  account  of  the  said  notes.  This 
covered  all  the  notes,  except  tbe  $5,000  note, 
which  was  held  by  Mr.  Block,  and  Included 
the  note  for  |1,000  payable  at  four  y^ira, 
and  which  was  not  then  due,  and  by  its 
terms  would  not  be  payable  until  April  fi, 
1897.  Thus  the  matter  stood  until  1899,  and 
in  that  year  the  propa*ty  bad  become  de- 
predated 40  per  cent,  so  that  Instead  of  be- 
ing worth  $10,000.  it  was  only  worth  $6,000. 
Mr.  Meyer  testified  that  in  1^3  he  proposed 
to  Mrs.  Bliss  to  give  her  back  the  property, 
and  that  she  should  give  him  back  tbe  notes. 
Mrs.  Bliss  denies  this.  Mr.  Meyer  testified 
that  in  1894  be  spoke  to  Mr.  Christopber  to 
tbe  same  effect  Mr.  Christopher  denies  this, 
and  says  that  at  that  time-be  did  not  even 
know  there  were  any  ancta  notes  or  deed  of 
trust  In  eztstence.  However,  on  Marcb  7, 
1895,  Mr.  Block  wrote  Mra.  Christopber  that 
from  what  Mr.  Yeager  told  him,  be  Judged 
It  would  be  impossible  to  produce  the  notes, 
and  that  Mr.  Meyer  wanted  to  treat  ber  fair- 
ly, and  he  therefore  proposed  to  treat  tbe 
case  as  though  he  had  gone  Into  possession 
as  her  tmant;  she  to  refund  him  the  money 
he  bad  paid  ber,  with  Interest  and  also  such 
sums  as  be  had  paid  out  for  taxes.  Insur- 
ance, repairs,  and  Improvements,  and  to  sur- 
render the  notes  for  the  deferred  payments, 
and  he  to  execute  to  her  a  quitclaim  deed  to 
the  property,  and  that  he  would  be  willing 
to  pay  $600  rent  for  the  first  year  he  had  oc- 
cupied the  house,  and  $40  a  month  thereafter, 
and.  If  she  did  not  care  to  repay  him  tbe  said 
amounts  in  cash,  he  would  take  a  pald-np 
lease  on  the  house  for  a  time  suffiei«it  to 
coY&e  those  amounts.    It  does  not  apfiear 
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that  Mn.  Gbristopher  nerved  tbe  letter,  and 
at  any  rate  she  never  anawered  It 

Nothing  further  appears  to  have  be^  said 
or  done  looking  towards  an  annulment  of  the 
sale  until  June  12. 1889,  when  Messrs.  Ess  & 
Ueorgen,  attorneys  for  Mr.  Meyer*  wrote  to 
Mr.  Christopher,  propocdng  to  cancel  the 
trade  and  reconvey  the  property,  if  Mrs. 
Christopher  would  pay  Mr.  Meyer  $1,200,  and 
surrender  his  note  for  $5,000  that  was  held 
by  Mr.  Block.  Under  date  of  June  28,  1889, 
Mrs.  Christopher  declined  this  proposition. 
Thereafter,  on  July  25,  1899,  Mr.  Meyer  wrote 
to  bis  attorneys,  Messrs.  Ess  &  Georgen,  and 
they  forwarded  the  letter  to  Mrs.  Christopher, 
in  which  he  said:  "At  the  time  when  I 
bought  the  house,  Mrs.  Clirlstopher  deposited 
with  Mr.  Block  the  note  of  ?5,000.00  to  pro- 
tect me  against  damages  which  might  occur 
to  me  by  failure  of  her  giving  a  clear  title 
to  the  property,  and  a  special  contract  was 
entered  Into  between  her  and  myself  regard- 
ing the  disposition  of  the  matter."  And  aft- 
er stating  that  he  had  performed  the  con- 
tract, bnt  that  she  had  failed  to  make  the 
title  good,  he  stated  that  be  had  expended 
on  the  property  already  tbe  following 
umonntB! 

Bepaln   «1>200  00 

Taxes  paid,  6  years,  at  ITOXK)   420  00 

Street  paving    209  00 

Insurance,  more  or  less   50  00 

Interest  of  6  per  cmt  for  6  years  on 
$0,000.00  .rt   1,800  00 

Would  be  total  coming  to  me. .  $3,679  00 
Value  of  nnt  received   8,800  00 

Balance  In  my  favor  $    79  00 

And  amount  paid  on  property   5,000  00 

$6,079  00 

And  then  he  added:  "That  is  the  amount 
-vbicb  I  am  entitled  to,  it  Mrs.  Christopher 
wants  tbe  property  back."  It  does  not  ap- 
pear whether  or  not  Mrs.  Christopher  an- 
■wared  said  letter.  From  the  time  Mr. 
Holmea  sent  the  two  notes  and  deed  of  trust 
to  Mr.  Grove  In  June,  ISSS,  until  the  trial  of 
tfaia  case  on  June  20,  1900,  nothing  was  ever 
beard  of  nld  notes  or  deed  ot  trust  They 
were  never  presented  for  payment  to  either 
Mrs.  Christopher  or  Mr.  Meyer,  and  the  only 
trace  of  them  that  the  diligence  of  the  par- 
ties has  been  able  to  discover  is  tliat  Mr. 
Pratt  said  he  thought  he  had  them,  he  knew 
be  bad  paid  them,  and  that  be  searched  for 
them  and  could  not  find  them. 

This  was  the  status  of  the  matter  on  No- 
vember 23,  1899,  and  on  that  day  Mr.  Mey- 
er Instituted  a  suit  in  equity  against  Mrs. 
Christopher  and  her  husband,  asking  to  have 
the  sale  of  the  property  rescinded,  the  deed 
from  Mrs.  Christopher  to  him  and  bis  deed 
of  trust  to  secure  the  purchase  notes  set 
aside,  for  an  accounting  for  rents,  issues,  and 
profits,  and  as  to  amount  paid  to  Mrs.  Chris- 
topher, and  as  to  amounts  paid  by  him  for 
repairs,  taxes,  water,  notes,  and  that  the  bal- 
ance dne  blm,  wltb  Interest,  be  declared  a 
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lien  on  the  land,  and  that  tbe  $6,000  note 
held  by  Mr.  Block  and  the  deed  of  trust  se- 
curing the  same  be  canceled.  On  tbe  21st  ot 
February,  1900,  Mrs.  Christopher  and  her 
husband  instituted  a  suit  In  equity  against 
Mr.  Meyer  ami  bis  wife,  Mr.  Block,  Mr. 
Yeager  ^trustee  under  the  Meyer  deed  of  trust 
in  favor  of  Mrs.  Christopher),  Harriett  N. 
Grove,  individually  and  as  sole  executrix  of 
the  will  of  Charles  0.  Grove,  deceased,  Wil- 
liam N.  Grove,  Clara  Grove,  Edward  B. 
Grove,  Lafayette  L.  Grove,  and  Hattle  A. 
Grove  (who  are  admitted  and  proved  to  be 
the  only  heirs  of  Charles  G.  Grove,  deceased), 
Kdwiu  E.  Wilson,  and  the  Dundee  Mortgage, 
Trust  &  Investment  Company,  asking  to  have 
the  deed  of  trust  and  two  notes  aforesaid 
made  by  Elizabeth  G.  Williams  on  January 
SO,  1883,  to  the  Dundee  Mortgage,  Trust  & 
Investment  Company  declared  paid  and  satis- 
fled,  and  land  declared  to  be  free  of  the  lien 
thereof;  that  Mr.  Block  be  ordered  to  turn 
over  to  Mrs.  Christopher  the  note  for  $5,000, 
held  by  blm  as  aforesaid,  and  that  the  deed  of 
ti-ust  securing  the  same  be  declared  to  be  a 
valid  lien  on  the  lots;  and  that  it  be  foreclos- 
ed, and  the  land  sold  to  satisfy  said  note  for 
$5,000.  Mrs.  Christopher  filed  an  answer  to 
Mr.  Meyer's  suit  which  was  virtually  the  same 
as  her  petition  in  her  suit  against  blm,  and 
Mr.  Meyer  filed  an  answer  to  Mrs.  Christo- 
pher's suit,  which  was  virtually  the  same  as 
bis  petition  In  bis  suit  against  her.  Mrs.  Grove 
and  the  Grove  belrs  entered  their  appearance 
in  Mrs.  Christopher's  suit  and  filed  an  an- 
swer, and  consented  that  a  decree  might  be 
entered  as  prayed,  upon  condition  that  no 
costs  should  be  taxed  against  them.  The  oth- 
er defendants  In  Mrs.  Christopher's  suit  made 
default  The  circuit  court  dismissed  Mr. 
Meyer's  suit  at^lnst  Mrs.  Christopber,  and 
held  that  he  was  not  entitled  to  recover.  In 
Mrs.  Christopher's  suit  against  Meyer  et  aL, 
the  court  found  tbe  facts  to  be  substantially 
as  herein  stated,  and  entered  a  decree  In  ber 
favor  as  prayed  In  ber  petition.  From  these 
decrees,  Mr.  Meyer  appealed. 

The  determination  ot  this  controversy  de- 
pends upon  the  proper  construction  to  be 
placed  upon  the  contract  of  April  6,  1893. 
with  regard  to  the  two  notes,  for  $1,600  each, 
made  by  Mrs.  Williams  on  January  30,  1883. 
and  secured  by  deed  of  trust,  and  with  regard 
to  the  $5,000  note,  dated  April  5,  1803,  made 
by  Mr.  Meyer  to  the  order  of  Mrs.  Christo- 
pher <n6e  Bliss),  and  placed  in  the  bands  of 
Mr.  Block  by  the  contract  of  April  6,  1803. 
The  language  of  the  contract  of  April  6, 
1893,  upon  which  Mr.  Meyer  predicates  his 
claim  is:  "It  Is  hereby  agreed  that  said  note 
of  five  thousand  dollars  ($5,000.00)  above  de- 
scribed, shall  be  placed  in  the  hands  of  Leon 
Block,  and  Is  not  to  be  delivered  to  said  Lilla 
L.  Bliss  by  him  imtil  said  two  notes  of  fif- 
teen hundred  dollars  each  are  produced,  and 
the  said  Block  is  satisfied  that  said  two  notes 
have  been  paid,  and  said  deed  of  trust  se- 
curing said  two  notes  properly  released  or 
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canceled  of  record,"  And  the  contention  of 
Mr.  Meyer  la  ttiat  this  contract  must  be  lit- 
erally and  Btrlctiy  construed,  and  Hiat,  as  no 
time  iB  mentioned  In  the  contract  for  Its  per^ 
formance,  It  was  Mrs.  Gbrlstopher's  duty, 
within  a  reasonable  time,  to  produce  the  two 
fl,500  notes  and  to  satlafy  Mr.  Block  that 
they  had  been  paid  and  tliat  the  deed  of 
trust  securing  them  was  properly  released 
or  canceled  of  record;  that,  falling  so  to  do, 
ft  was  the  privilege  of  Mr.  Ueyer  to  have  the 
sale  rescinded,  and  to  recover  all  be  had  paid 
Mra.  Christopher,  together  with  Interest  and 
all  expenses  for  repairs,  taxes,  Insurance, 
etc.;  that  this  Is  true,  even  If  the  notes  were 
destroyed,  and  therefore  they  could  not  he 
produced,  for  so  the  contract  reads,  and.  If 
Mrs.  Christopher  had  wlsbed  to  be  excused 
from  producing  the  notes  In  case  they  were 
lost  or  destroyed,  she  should  have  so  stipu- 
lated In  the  contract,  and,  having  failed  so  to 
do,  the  court  cannot  make  a  contract  tor  ber 
by  supplying  such  an  excusatory  clause;  that 
he  Is  not  obliged,  and  cannot  be  compelled,  to 
take  a  cancellation  of  the  notes  and  deed  of 
trust  hy  a  decree  of  court,  because  the  con- 
tract says  the  notes  must  be  produced,  and 
did  not  provide  for  any  alternative  or  equiva- 
lent means  of  securing  a  release  of  the  deed 
of  trust  Mr.  Meyer  further  claims  that  un- 
der the  contract  the  two  ¥1.S00  notes  had  to 
be  delivered  Into  bis  possession  and  become 
his  property  after  tbey  were  paid;  but  the 
contract  does  not  so  provide,  and,  on  the  con- 
trary, gives  no  color  to  this  contention.  Mr, 
M^er  further  contends  that  a  decree  cancel- 
ing the  notes  and  deed  of  trust  would  not  be 
as  good  or  safe  as  the  production  of  the  notes 
and  the  release  of  the  deed  of  trust,  for  the 
reason  t^at,  althougb  the  notes  were  more 
than  12  yeaxa  past  due  when  this  case  was 
tried,  and  no  demand  had  been  made  upon 
tbem  for  over  7  years,  still  they  might  have 
passed  bito  the  hands  of  a  person  under  disa- 
bility, against  whom  the  statute  of  limita- 
tions would  not  run.  and  therefore  they  might 
atUl  he  collected,  and  that  the  fact  that  they 
were  not  found  among  the  papers  belonging 
to  Mr.  Grove  shows  that  he  had  transferred 
them. 

The  law  Is  plain  that  courts  cannot  make 
contracts  for  litigants,  and  that  a  party  must 
show  performance  on  his  part  of  a  contract 
before  he  can  recover  upon  It  or  compel  the 
other  party  to  perform  It  This  rule  Is  ax- 
iomatic But  the  law  Is  equal^  as  well  set- 
tled that  courts  coustrue  contracts  and  ascer- 
tnln  their  meaning  from  all  of  tine  provisions 
of  the  contract  and  not  from  single  words 
or  phrases  or  sentences,  and.  when  the  In- 
tention of  the  contracting  parties  is  thus  as- 
certained, that  intention  effectuated,  luless 
it  violates  some  Inexorable  rule  of  law,  which 
is  not  the  case  here.  It  true  the  contract 
requires  like  notes  to  be  'produced,"  and  It 
Is  true  that  It  requires  that  Mr.  Block  shall 
be  "satisfied"  that  tliey  have  been  paid;  but 
It  is  too  apparent  for  dispute  that  these  steps 


were  Intended  only  as  means  to  an  end,  and 
that  end  was  that  the  deed  of  tmst  should 
be  released  and  the  title  cdeared  up.  :7elttier 
the  production  of  the  notes,  with  Hie  most 
Indisputable  evidence  that  they  had  been 
paid,  nor  the  fact  that  Mr.  Block  was  satis- 
fled  that  fliey  had  been  paid,  would  itave  had 
the  effect  of  releasing  the  deed  of  trust  on 
the  record.  It  would  have  been  evidence 
sufficient  to  procure  the  cancellation  of  the 
deed  of  trust  by  a  court  of  equity,  but  of 
Itself  It  would  not  accomidlsh  tbat  end.  The 
contract  did  not  even  require  that  this  evi- 
dence should  be  turned  over  to  Mr.  Meyer, 
as  he  erroneously  states.  The  purpose  of 
ttie  contract  was  to  protect  Mr.  M^er  from 
loss  If  Mrs.  Christopher  did  not  clear  up  the 
title  by  having  tbB  deed  of  trust  released, 
and  the  means  employed  by  tbe  contract  to 
affffl^  that  protection  were  to  have  the  note 
for  ¥5,000  placed  to  Mr.  Block's  hands,  to 
be  held  by  bim  until  the  title  was  cleared  np^ 
This  is  the  interpretation  placed  upon  the 
contract  by  the  parties  tor  oyer  six  years,  and 
this  Is  the  Interpretation  placed  upon  the  con- 
tract by  Mr.  Meyer  to  his  letter  to  his  at- 
torneys, and  by  Qiem  forwarded  to  Mrs. 
Christopher,  on  July  25,  1899,  about  four 
months  before  his  suit  was  begun;  ftir  he 
said:  "At  the  time  Trtien  I  bought  the  house, 
Mrs.  Christopher  deposited  with  Mr.  Block 
the  note  of  |6^000jOO  to  protect  me  aoainst 
damages  which  might  ooour  to  me  by  fUlnre 
of  her  giving  a  clear  title  to  the  property, 
and  a  special  contract  was  entered  Into  be- 
tween her  and  myself  regarding  the  disposi- 
tion of  the  mattOT.^ 

If  there  was  any  room  for  doubt  as  to 
the  true  meaning  aM  purpose  of  the  contract 
this  would  remove  It  Patterson  v.  Gkimden, 
23  Mo.  13;  Brewing  Co.  v.  Water  Works  Co., 
34  Mo.  App.  49;  Carter  v.  Arnold,  134  Mo. 
1JK5,  35  S.  W.  584;  Depot  Co,  v.  Railroad, 
131  Mo.  201,  31  S.  W.  OOS.  But  there  Is  no 
room  for  doubt  as  to  the  meaning  and  pur- 
pose of  the  contract.  It  was  to  make  Meyer 
whole  agnlnst  loss  until  the  title  was  cleared 
up.  Meyer  wanted  a  clear  title.  It  is  idle 
to  say  be  wanted  the  title  made  clear  by 
only  one  process  of  doing  so.  It  was  the 
end,  and  not  the  means,  that  was  necessary 
or  important.  That  end  Is  as  effectually— 
aye,  even  more  effectually— nttalned  by  a  de- 
cree of  a  conrt  of  equity  cancellug  the  deed 
of  trust,  as  It  Is  by  having  the  notes  pro- 
duced and  the  deed  of  trust  released  hy  the 
act  of  the  parties.  The  latter  Is  liable  to  be 
set  aside  for  mistake  or  teind.  The  decree 
of  court  Is  final.  The  purpose  of  the  con- 
tract Is  therefore  eCFectuated,  and  Mr.  M^-er 
has  no  ground  of  complaint  MuUally  v. 
Greenwood,  127  Mo.  13S,  29  S.  W.  1001,  48 
Am.  St  Rep.  813;  Hanna  t.  Land  Co.,  126 
Mo.  1,  28  S.  W.  652. 

The  fear  expressed  by  Mr.  Meyer  that  the 
notes  may  have  been  negotiated  by  Grove, 
and  may  have  fallen  Into  the  bands  of  some 
I>erson  who  Is  under  a  legal  disability,  and 
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■whtt  Is  not  a  party  to  this  case,  and  benee 
tbej  may  yet  be  collected  or  enforced,  fa 
groQDdlesc  The  sotee  were  dated  January 
SO,  1883,  and  were  payable  on  January  1, 
1886,  and  1888,  reepectWely.  They  were  held 

the  original  payee,  the  trust  company,  un- 
til Hay  or  June,  1886,  and  were  then  tranB- 
ferred  to  Grove.  At  that  time  the  first  note 
waa  pttBt  doe,  and  the  statute  of  limitations 
had  begun  to  nm;  and,  as  It  began  to  mn 
against  the  trust  company.  It  would  oontlnue 
to  ran  against  all  perscms  aequlrli^;  It  there- 
after, whether  they  were  under  dlaaUUty  or 
not.  Vim  T.  St  Louis.  122  Mo.,  loc.  dt  666, 
27  B.  W.  625.  As  to  the  other  note  the  eri- 
deuce  Is  uncontradicted  that  it,  as  well  as 
the  first  note,  was  paid.  Oounsel  for  Mr. 
Meyer  say,  however,  that  there  Is  no  evidence 
of  that  fact  They  ovnlook  the  testimony  of 
Mr.  Yeager  that  Mr.  Pratt  told  him  he  knew 
he  had  paid  the  notes,  and  at  first  thought 
he  bad  them,  but  was  unable  to  find  them. 
It  is  said,  however,  that  this  is  only  hearsny. 
TtM  answer  is  Uiat  Mr.  Yeager  was  permit- 
ted to  so  testify  without  any  objection  or  ex- 
ception. It  Is  therefore  In  the  case,  and  Is 
uncontradicted.  It  appears  that  Mr.  ^tt 
Uved  In  Kansas  City,  yet  neither  party  saw 
fit  to  call  hlm  as  a  witness.  The  parties 
made  their  own  case  In  their  own  way,  and 
the  court  must  deal  with  It  as  it  te  made  up 
In  the  record. 

It  Is  a  significant  fiict  that  Mr.  Pnitt  wrote 
to  Mr.  Holmes  to  ascertain  bow  much  an 
assignment  of  notes  could  be  had  for,  and 
that,  when  Mr.  Holmes  answered  Mr.  Pratf  s 
Inquiry,  Mr.  Grove,  who,  Mr.  Holmes  says, 
lived  in  the  same  or  In  a  neighboring  place 
in  New  Tork,  sent  the  exact  amount  of  money 
that  Mr.  Holmes  bad  written  Mr.  Pratt  that 
the  assignment  could  be  had  for.  This  fact, 
taken  in  connection  with  the  fact  tiiat  the 
money  was  received  by  Mr.  Holmes  on  May 
18, 1886,  and  that  on  May  21,  1886,  Mr.  Pratt 
purchased  the  property  from  Mrs.  Williams 
and  assumed  the  payment  of  the  notes  afoie- 
sald,  and  the  fact  that  from  that  day  to  this 
no  one  has  ever  asserted  any  right  under  the 
deed  of  trust  or  sought  to  collect  the  notes, 
gives  substantial  support  for  an  Inference  of 
fact  that  It  was  Mr.  Pratt  who  really  ac- 
quired the  notes  from  the  trust  company, 
and  ttiat  Mr.  Grove  only  acted  for  him. 

•But,  whatever  may  be  the  reason.  It  Is  now 
certain  that  the  notes  and  deed  of  trust  are 
barred  by  limitation,  and  that  there  was  sub- 
stantlal  evidence  to  support  the  finding  of 
the  trial  court  that  the  notes  are  paid;  and 
therefore  the  judgment  of  the  circuit  court 
In  dismissing  Mr.  Meyer's  suit,  and  In  de- 
creeing in  Mrs.  Christopher's  suit  that  the 
deed  of  trust  be  canceled,  and  In  ordering 
Mr.  Block  to  turn  ova  to  her  the  f6,000  note, 
and  ordering  the  deed  of  trust  to  be  fore- 
closed, was  correct  There  was  no  evidence 
that  Mrs.  Christopher  had  paid  any  taxes, 
and  therefore  so  much  of  the  decree  as  re- 
quired Bir.  Meyer  to  pay  her  any  such  taxes 


Is  eliminated  from  the  decree.  In  all  other 
respects  the  judgments  of  the  circuit  court 
in  both  cases  are  affirmed,  at  tiie  cost  of  the 
appellant  All  concur,  exc^t  ROBINSON,  J., 
absoit 
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(Supreme  Coort  of  Miswmri,  Division  No.  1. 
Ma?  '/rr,  1903.) 

JURT— PROVISIONS  FOR  SPBCIAL  JURT— 
CONSTITUTIONALITY. 

1.  Rev.  St,  18U9,  p.  1563,  c.  91,  art.  23,  I 
6566,  authorizes  courts  of  record  in  cities  hav- 
ing  over  100,000  inhabitants  to  order  a  spe- 
cial jury  for  the  trial  of  any  cause,  mi  the  ap- 
pUcaticm  of  either  party;  the  juiy  comtoIssioDer 
to  select  and  furnish  to  the  proper  officer  of  the 
courts  the  names  of  the  persons  to  be  sum- 
moned for  such  jnry,  and  the  costs  of  such 
jury  to  be  paid  by  the  party  applying  for  it, 
nreapMtiTe  of  the  resnltf  unless  st  the  close 
of  the  trial  the  presiding  judge  certify  that  the 
same  be  taxed  as  costs  against  the  toeing  party, 
etc.  Const.  Mo.  1875,  art.  2,  {  28,  provides: 
"The  right  of  trial  by  jury,  as  heretofore  en- 
joyed, shall  runain  inviolate.'^  Const  Mo.  186S, 
art  1,  S  1.  par.  17,  and  Const  Mo.  1820,  art 
13,  S  8,  provide  that  "tlie  right  of  trial  by  jury 
Aall  remain  Inviolate."  Act  March  17,  1835 
(Eev.  St  1836,  p.  S42)  }  14,  provided:  "The 
court  shall  have  power  to  order  a  special  jury 
for  &e  trial  of  any  civil  cause,"  etc.  The  ter- 
ritorial act  of  1816  provided  that  "the  common 
taw  of  England  *  *  *  and  all  statutes  made 
prior  to  the  fourth  year  of  James  I,  *  *  * 
not  contrary  to  the  laws  of  this  territory  and  not 
repognant  to  *  *  *  the  Constitution  and 
laws  of  the  United  States,"  should  be  deemed 
a  part  of  the  law  In  Missouri.  Held,  that  the 
right  of  trial  by  jury  referred  to  la  such  con- 
stitutional provisions  was  that  existlug  at  .com- 
mon law,  under  which  special  juries  obtained, 
and  hence  said  seetioa  6o60  was  not  uncsnsti' 
tatlonal. 

2.  The  fact  that  a  party  applying  for  a  tpe- 
dal  jury  is  required  to  deposit  the  cost  thereof, 
and  that  It  puts  it  oat  of  the  reach  of  a  poor 
man  to  have  a  special  jury,  does  not  make  the 
law  obnoxious  to  the  federal  Constitution,  as 
denying  him  the  equal  protection  of  the  law. 

8.  Rev.  Bt  1899,  p.  1553,  c.  91,  art.  23,  S 
eSSfi,  does  not  violate  Const  Mo.  art  2,  %  10, 
providing  that  "the  courts  of  justice  shall  be 
opw  to  every  person,  and  certain  remedy  aCEoid- 
ed  for  every  Injury  to  person,  properbr  or 
character,  and  that  right  and  justice  ehoold  he 
administered  without  sale,  denial  or  delay,"  Id 
that  a  price  beyood  the  reach  of  the  poor  man 
has  been  placed  on  the  enjoyment  of  the  right 
to  have  a  special  jury,  and  thn-efore  justice 
Is  sold. 

4.  The  fact  that  the  sheriff  in  the  county  or 
the  jury  commissioners  in  the  large  cities  have 
the  power  to  select  the  special  jury,  and  that 
they  are  not  drawn  by  lot,  as  the  regular  panel 
is,  does  not  make  the  law  unconstitutional. 

5.  Bev.  St  1899,  p.  1553.  c.  91,  art  23,  | 
6566,  does  not  violate  the  Constitution  of  the 
United  States  and  of  Missouri,  nor  Is  It  n^pUK- 
nant  to  the  principles  of  justice,  in  that  it  al- 
lows one  man — the  jory  commissioner — to  select 
the  jury,  and  thereby  opens  the  door  for  a  dis- 
honest commissioner  to  "fix"  any  jury. 

Appeal  from  St.  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Peter  Eckrich  against  the  St 
Louis  Transit  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 


•Rflhearlng  denied  July  3,  1908. 

f  4.  See  Jury.  TOl.  U.  Cent.  Dig.  |  Mk 
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Alfred  Ofeller  and  Geo.  D.  Bej'nolds,  for 
appellant  Boyle,  Priest  &  Lehmann  and 
Gea  W.  EaBler,  for  respondoit. 

MARSHALL,  J.  TUs  Is  an  action  for  per- 
sonal injuries.  When  tbe  case  was  set  fur 
trial  In  the  circuit  court,  the  defendant  ob- 
tained an  order  of  court  for  a  special  Jury, 
and  under  the  orda-  deposited  In  court  the 
sum  of  ?75  to  cover  tbe  cost  thereof.  When 
the  case  was  called  for  trial,  and  the  special 
Jury  was  called,  the  plaintiff  challenged  the 
array,  and  filed  the  following  motions,  In  re- 
spect to  which  tbe  following  proceedings 
were  bad: 

"Now  comes  Peter  Eckrlch,  by  vocation  a 
common  laborer,  a  citizen  of  the  United 
States,  and  residing  within  tbe  jurisdiction 
of  tbe  state  of  Missouri,  the  plaintifiF  in  tbe 
above-entitled  cause,  and  movM  the  court  to 
quash  tbe  venire  for  a  special  Jury  ordered 
issued  in  said  cause  by  this  court  upon  mo- 
tion of  tbe  defendant,  and  made  returnable 
on  the  day  set  for  trial  of  this  cause,  f<«: 
tbe  following  reasons,  to  wit: 

"(1)  Tbe  law  and  tbe  established  practice 
of  this  court,  and  tbe  officers  under  which 
said  ventre  for  a  special  Jury  has  been  Is- 
sued and  executed,  Is  unconstitutional  and 
repugnant  to  the  letter  and  spirit  of  the  Con- 
stitution of  tbe  United  States  of  America, 
and  especially  of  section  one  (1)  of  tbe  four- 
teenth amendment  thereof,  because  said  law, 
and  the  practice  of  said  court  and  its  officers 
.thereunder,  abridges  the  privileges  and  Im- 
munities of  the  plaintlfir  as  a  citizen  of  the 
United  States,  and  deprtves  plaintiff  of  bis 
property  without  due  process  of  law,  and 
denies  to  plaintifT,  a  citizen  and  Inhabitant 
of  the  state  of  Missouri,  and  within  Ite  jurla- 
dlction,  tbe  equal  ivotectton  aS.  the  lawi,  In 
this: 

"(a)  Said  law,  and  the  practice  of  the  court 
and  its  officers  thereunder,  commits  to  the 
unrestrained  will  of  a  single  public  officer, 
who  holds  an  office  not  provided  for  by  the 
Constitution  of  the  state  of  Missouri,  tbe 
power  of  selecting  a  Jury  in  a  manner  con- 
trary to  tbe  common  law,  and  against  the 
common  right,  as  well  as  contrary  to  the 
general  statutes  of  the  state  of  Missouri. 

"(b)  It  compels  the  plaintiff,  and  other 
peraons  similarly  situated,  to  submit  their 
causes  to  the  exclusive  determination  of  a 
Jury  not  chosen  Indiscriminately  from  quali- 
fied jurors  of  the  city  of  St.  Louis,  as  all 
other  Jurors  by  law  are  required  to  be  select- 
ed, but  selected  from  a  class  of  men  reputed 
to  be  owners  or  controllers  of  great  Industries, 
and  bankers,  merchants,  and  employers  of 
labor  generally,  whose  interests  and  bias  are 
antagonistic  to  plaintiff  aad  other  persons 
similarly  situated,  and  It  excludes  from  the 
panel  laborers,  mechanics,  and  artisans,  and 
employ^  who  have  equal  practical  knowl- 
edge, and  have  equal  intelligence,  with  the 
clasa  above  referred  to,  producing  an  unjust 


and  illegal  dlscrlmlnatloo  between  citizens 
of  the  United  States,  and  making  an  unequal 
and  unfair  class  discrimination  In  tbe  com- 
position of  tbe  Jury. 

"(2)  Because  tbe  law  and  practice  of  this 
court,  under  which  said  venire  for  the  spe- 
cial Jury  has  been  issued.  Is  unconstitutional 
and  repugnant  to  the  letter  and  spirit  of  the 
Constitution  of  tbe  United  States  of  America, 
and  especially  to  the  seventh  amendment 
thereof,  and  that  tbe  Jury  summoned  to  try 
this  cause  Is  not  a  common-law  Jury,  as 
guarantied  to  him  by  said  amendment. 

"(3)  Because  the  law  and  rules  of  practice 
of  the  court,  under  which  said  venire  of  a 
special  jury  has  been  Issued  and  executed.  Is 
nnconstltutionftl  and  repugnant  to  tbe  lettw 
and  spirit  of  tbe  Constitution  of  tbe  state 
of  Missouri,  and  eqieclaUy  article  2,  |  10^ 
thereof. 

"(4)  Because  the  law  and  rules  of  practice 
of  tbe  court,  under  which  said  venire  for  a 
special  jury  was  Issued  and  executed.  Is  un- 
constitutional and  repugnant  to  tbe  letter 
and  spirit  of  the  Ccnistitntlon  of  the  state  of 
MIssoiurl,  and  especially  article  2,  S  28,  and 
that  the  Jury  summoned  to  try  this  cause  is 
not  a  common-law  Jury  guarantied  to  him 
by  the  Constitution  of  the  state  of  Missouri. 

"(5)  Because  said  law,  and  the  rules  and 
practice  of  tbe  court  under  which  said  venire 
for  a  special  jury  has  been  Issued  and  exe- 
cuted, is  unconstitutional  and  repugnant  in 
letter  and  spirit  to  section  30,  art  2,  of  the 
Constitution  of  the  state  of  Sllssonri,  and 
that  the  Jury  summoned  in  this  cause  is  so 
biased  and  prejudiced  against  plaintiff  as  to 
deprive  him  of  due  process  of  law. 

"(6)  Because  tbe  statute  under  which  the 
venire  for  a  special  jury  issued  in  this  cause 
is  so  indefinite  and  uncertain,  and  conflicting 
with  other  statutes  of  the  state  of  Missouri, 
as  to  render  it  null  and  void. 

"(7)  Because  the  Jury  summoned  to  try 
this  cause  has  not  been  summoned  In  ac- 
COTdance  with  the  general  laws  of  tbe  state 
of  Missouri  governing  rules  In  civil  causes.** 

After  counsel  had  read  tbe  above  motion 
to  the  court  the  following  tocA  i^ce  In 
open  court: 

"Mr.  Gfeller:  If  It  may  please  the  court,  I 
desire  to  introduce  evidence  in  support  of 
my  motion  to  show  the  manner  In  which 
tbls  jury  has  been  selected  and  summoned. 

"Tbe  Court:  In  reference  to  the  question 
of  law,  I  don't  see  any  necessity  of  taking 
any  testimony.  I  wUl  pass  w  that  nurtim 
and  overrule  it 

"Sir.  Ofeller:  Permit  me  to  have  tbe  tes- 
timony of  the  jury  commissioner  introduced 
In  support  of  the  motion. 

"The  Court:  I  don't  see  tbe  necessltr  for 
that.  The  law  definee  his  duties.  You  don't 
charge  corruption  on  bis  part,  so  I  don't  see 
any  occasion  for  taking  his  testimony." 

To  which  ruling  of  the  court  in  refusing 
to  bear  evidence  In  Bupport  of;  and  tbit  mat- 
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rnllng  of,  sitfd  motion  to  quash  Bald  special 
venire,  plaintiff's  counsel  tiiea  and  there  duly 
exceptied. 

"Mr.  Qfeller:  I  desire  to  KSfsij  for  a  writ 
of  pndilbltlon  In  Ha  Supreme  Court  of  the 
steto  of  aUsBourl,  and.  If  necessary,  carry  the 
case  to  the  United  Btotes  Supreme  Court 
For  this  reason  I  desire  to  Introduce  this  tes- 
timony In  order  to  show  bow  special  Juries 
are  selected  and  summoned. 

"The  Court:  I  am  giving  you  Ihe  benefit 
of  the  allegations  ststed  In  tiie  motion  as  be- 
ing true.  Are  you  ready  for  trial  to  tbe 
case? 

"Mr.  Gfeller:  I  am  ready  for  trlaL 

*rrhe  Court:  Let  the  Jury  come  forward, 

"Mr.  Lon  O.  a>cker,  attorney  for  defend- 
ant: An  amoided  petition  was  filed  on  Sat- 
urday, and  I  have  not  filed  any  pleading  to  It 

"Mr.  Gfeller:  I  am  wflUng  that  the  cause 
may  be  continued  to  a  certain  day.  and  not  be 
tried  on  Its  merits  until  tids  question  has  been 
passed  on  by  the  higher  courts. 

"The  Court:  The  Jury  will  be  discharged 
until  February  lltb,  to  an>ear  here  at  that 
time  without  further  notice. 

'*Mr.  Gfeller:  I  desire  to  have  your  honor's 
decision  embodied  to  the  record.  I  under- 
stand, if  what  is  contained  to  tUs  motion 
were  true,  yon  would  overrule  the  motion 
anyway. 

••The  Court:  Tea. 

*OlT.  Gfeller:  I  desire  to  have  tiiat  embod- 
ied In  the  record." 

Platotur  property  saved  exertion  to  the 
mUng  of  the  court 

Afterwards,  at  the  February  term,  1901.  of 
tbe  court,  on  February  lltfa,  the  cause  was 
again  called  for  trial,  and  the  special  Jury 
selected  by  the  Jury  commissioner  under  or^ 
d«  of  court  of  January  7th,  made  on  motion 
of  defendant  a  list  of  whldi  was  theretofore 
returned  Into  court,  wss  called,  the  same  hav- 
ing been  duly  summoned  by  the  sheriff,  and 
the  following  proceedings  took  place: 

"Mr.  Gfeller:  If  the  court  please,  I  have 
presented  an  application  for  a  writ  of  prohi- 
bition to  tbe  Supreme  Court  and  that  court 
refused  to  grant  it  on  the  ground  that  plato- 
tiff  must  come  there  either  by  appeal  or  writ 
of  error.  I  agato  arte  your  honor  to  quash 
tbe  venire  fOr  the  specie  Jury  ordered  se- 
lected and  simimoned  to  this  cause,  for  the 
reasons  already  urged  and  for  additional  rea- 
sons stoted  to  an  additional  motion  to  quash, 
which  I  ask  leave  to  file  and  read. 

•The  Court:  Tou  may  file  and  read  the 
motion." 

PlalntifTs  counsel  filed  and  read  his  second 
motion  to  quash  the  special  venire  of  Jurors 
called  to  this  cause,  which  motton  is  to  words 
and  figures  as  follows  (omitting  caption): 

"Xow  comes  Peter  Bckrich,  a  common  la- 
tKver  and  without  meauB,  tbe  plaintiff  to  the 
above-entitied  cause,  and  agato  moves  tlie 
court  to  quash  the  special  Jury  venire  order- 
ed by  this  court,  selected  by  the  Jury  com- 
missioner and  summoned  by  tbe  sheriff  of  the 


city  of  St  Louis,  and  bom  which  a  Jury  Is 
to  be  sdected  to  try  this  causey  for  the  fol- 
lowing additional  reasons,  to  wit: 

"(1)  Because  the  order  of  this  court  direct- 
ing the  Jury  commissioner  to  select  said  spe- 
cial venire  Com  not  state  by  what  authority 
and  under  what  stotutes  said  order  was 
made,  nor  how  said  venire  Is  to  be  drawn  and 
selected. 

"(2)  Because  the  order  gmnttog  tbe  defend- 
ant's application  for  a  special  Jury  has  been 
made  In  pursuance  of  an  established  practice 
of  the  circuit  court  of  the  city  of  St  Louis, 
according  to  which  applications  for  special 
Juries  are  granted  only  upon  cmidltion  that 
tbe  applicant  tor  such  a  Jury  deposit  forth- 
with with  tbe  clerk  of  said  court  the  sum  of 
seventy-five  dollars  (¥76),  and  from  time  to 
time  sudi  further  sums  as  may  be  required 
to  meet  all  expenses  under'  such  order,  thus 
producing,  to  force  and  effect  an  unjust  and 
unlawful  discrimination  against  platotlff  and 
those  who  lack  the  means  and  are  unable  to 
deposit  such  sum  ot  money  for  a  special  Jury, 
and  granting  undue,  unjust  and  unlawful 
advantages  and  privileges  to  defendant  to 
this  cause  to  those  irtio  are  possessed  of  tbe 
means  to  enable  them  to  comply  with  the 
rule  and  practice  of  the  court  thereby  oMato- 
tog  for  a  money  consideration  a  venire  fnnn 
which  to  select  s  Jury  to  try  their  causes,  en- 
tirely different  and  disttoct  from  tiie  venires 
provided  for  by  the  graeral  stotutes  and  laws 
of  tile  stote  of  Missouri  governing  Jury  trials, 
contrary  to  the  letter  and  spirit  of  article  2, 
110,  of  the  Constitotion  of  the  stste  of  Mis- 
souri, whldi  provides  that  the  courto  of  Jus- 
tice Shan  be  open  to  every  person,  and  certoto 
remedy  offered  for  every  injury  to  the  person, 
pn^erty,  or  character,  and  that  right  and  Jus- 
tice should  be  administered  without  sale, 
denial,  or  delay. 

"(3)  Because  the  order  of  this  court  grant- 
ing defendant's  application  for  a  fecial  Ju- 
ry,  upon  condition  that  it  deposit  with  the 
clerk  of  this  court  tbe  sum  of  seventy-five 
dollars  (97S)  and  such  furtoer  sums  as  may 
be  required.  Is  unconstitutional,  and  repug- 
nant to  the  letter  and  spirit  of  section  1  of 
the  fourteenth  amendment  to  tiie  Constitu- 
tion of  tiie  United  Stotes,  to  this:  It  abridges 
the  privileges  and  Immunities  of  plaintiff  as  a 
citizen  of  the  United  Stotes,  and  deprives 
plaintiff  of  bis  property  without  due  process 
1  of  law,  and  denies  to  platotlff,  a  citizen  and 
'  tohabltant  of  the  state  of  Missouri  and  re- 
sldtog  wltbto  Ite  Jurisdiction,  tiie  equal  pro- 
tection of  the  law,  to  this:  That  defendant 
Iteelf  a  powerful  corporation,  employing  a 
great  force  of  laborers,  by  reason  of  ite  abil- 
ity to  deposit  wttii  the  clerk  the  sum  of  seven- 
ty-five dollars  (¥76.00)  bss  obtatoed  a  venire 
for  a  special  Jury  from  which  to  select  twelve 
(1^  men  to  try  this  csuse,  who  were  not 
drawn  Indiscriminately  from  the  names  of 
the  qualified  Jurors  of  the  dty  of  St  Louis, 
deposited  to  the  Jury  wheel,  as  all  «ther  Ju- 
rors by  law  ue  required  to  be  drawn,  but; 
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to  the  contrary,  a  v«Dlre  selected  from  a  c)aaa 
of  men  reiHited  to  be  owners  or  controUers 
of  great  Indiistrles,  and  bankers,  mercliants, 
and  employers  of  labor  generally,  and  boI^ 
and  ezclnalrely  from  a  cli»a  of  men  whose  in- 
terests and  bias  are  antagonistic  to  plalnticr, 
and  that  In  selecting  said  venire  the  jury  com- 
missioner pari>osely  and  intentionally  exclud- 
ed from  the  panel  laborers,  mechanics,  and 
artlssns  and  employes,  altbongh  they  hare 
equal  intelligence  with  the  class  of  men  first 
above  r^erred  to,  thus  producing  an  unjust 
and  illegal  discrimination  and  class  distlnc- 
tim  between  jdalntlff  and  defendant  as  citi- 
zens of  the  United  States,  and  making  an  nn- 
eonal  and  unfair  class  dlscrlznlnatlon  In  the 
compMltioR  of  this  }ury. 

"(4)  Because  the  facts  Involved  in  thle 
cause  do  not  require  trial  by  a  special  }nry." 

"The  Court;   I  overrule  your  motion." 

To  which  ruling  of  the  court,  in  ovwrnling 
said  second  motion  to  quash  said  special  Ju- 
ry venire,  plaintUTs  counsel  then  and  there 
du^  excepted. 

"Mr.  Gfeller:  Plalntifr  declines  to  proceed 
further  In  this  cause. 

"The  Court:  If  so,  I  dismiss  thta  cause  for 
failure  to  prosecute,  at  plainttfTs  cost  It  Is 
so  ordered.  Mr.  I^erlff,  discharge  the  spe- 
cial Jury  in  the  cause  of  Eckrlch  against  St. 
Lovls  Transit  Company  from  further  service.** 

To  which  order  and  ruling  of  the  court 
in  dismissing  plalntifTB  cause,  plaintiff  by  his 
counsel  then  and  there  dnly  excepted.  Judg- 
ment of  dismissal  and  for  costs  entered.  Aft- 
er proper  steps  taken,  the  plaintiff  appealed. 

1.  The  decisive  question  In  this  case  is 
the  constitutionality  of  the  law  allowing 
n  special  jury  in  civil  cases,  In  cities  having 
over  100,000  inhabitants,  being  section  6566, 
art  23.  c.  91,  p.  1553,  Rev.  St.  1889.  That 
section  is  as  follows:  '*In  ev^  city  in  the 
state  of  Missouri,  having  over  one  hundred 
thousand  inhabitants,  all  courts  of  record  In 
which  Juries  are  required  shall  have  power, 
upon  the  application  of  either  party,  to  order 
a  special  Jury  for  the  trial  of  any  cause,  if 
the  application  be  made  at  least  three  days 
before  the  trial,  and  when  ordered,  the  Jury 
commissioner,  as  he  may  be  directed  by  the 
court,  shall  select  and  furnish  to  the  proper 
officer  of  said  courts  the  names  of  the  per* 
sons  to  be  summoned  for  such  special  Jury, 
and  the  said  officer  shall  summon  them  ac- 
cording to  the  order  of  the  court,  and  make 
out  and  deliver  to  each  party  or  his  attor- 
ney, a  panel  of  the  Jury  so  summoned;  but 
the  costs  of  such  special  jury  shall  be  paid 
by  the  party  so  applying,  irre^iective  of  the 
result,  unless  the  Judge  presiding  at  the  trial 
siinll  at  the  close  thereof,  or  within  two 
days  thereafter,  certify  that  the  costs  of. 
the  special  Jury  shall  be  taxed  as  other  costs 
against  the  losing  party,"  etc.  The  plain- 
tlfF's  contention  is  that  this  law  violates  the 
seventh  and  fourteenth  amendments  to  the 
Constltutitm  of  the  United  States,  and  also 
sections  10^  28,  and  80  of  article  2,  of  ttw 


CoDstltation  of  Missouri,  and  llie  two  motloiis 
to  qwsh  the  venire  filed  by  the  plaintiff, 
and  set  out  In  full  herein,  specify  the  gcouMls 
and  reasons  iqwo  wUdi  tbe  oontention  Is 

bottomed. 

Couns^  for  plalntlfC,  in  very  comprehra- 
slve,  strenuous,  and  ahle  briefs,  Iiave  ampU* 
fled  their  contention,  so  that  tlielr  position 
may  be  summarized  to  be  as. follows; 

First.  The  provision  of  section  28  of  article 
2  of  the  Constitution  of  1875,  that  "tbe 
right  of  trial  by  Jury,  as  beretof(»e  enjoyed, 
shaU  remain  inviolate,"  and  the  provlaltm  of 
paragraph  17  of  section  1  of  article  1  of 
the  Constitution  of  1805,  "that  the  right  of 
trial  by  jury  shall  remain  lnviola.te^"  are 
m«z«  ctHitinuationB  of,  and  must  be  con- 
strued la  the  light  of,  the  provision  of  see- 
tion  8  of  article  13  of  the  ConstltutkiQ  of 
1820,  "that  tbe  tight  of  trial  by  jury  alwU 
remain  Inviolate,"  and  therefore  a  party  liti- 
gant Is  entitled  to  a  trial  before  such  a  jniy 
as  was  authorlaed  by  tbe  laws  of  Missouri 
at  the  date  of  the  adoption  of  the  Constltu- 
tim  of  1820,  and  any  law  passed  since  that 
date,  authorizing  a  jury  sneh  aji  was  not 
known  to  the  law  In  1820,  Is  unconstitntional. 

Second.  That  the  Jury  fipaarantied  by  the 
Conetltutiou  of  1820  was  not  such  a  jury  as 
was  known  to  tbe  common  law,  but  was 
such  a  jury  as  was  known  in  Missouri  under 
the  territorial  laws  before  tbe  admission  of 
Mlsaonrl  Into  the  Union  aa  a  state,  and  be- 
fore the  adoption  of  the  Constitution  of 
1820,  and  that  was  soch  a  jury  as  was  au- 
thorized by  the  act  of  Congreea,  known  as  the 
"Organic  Law,"  approved  June  4,  1812,  pre- 
serlUnc  the  law  for  the  government  (NC  the 
Missouri  Territwy,  section  11  whereof  was  as 
follows:  "That  all  free  male  white  persons 
of  tbe  age  of  21  years,  who  shall  have  re- 
sided one  year  in  the  said  territory  and  are 
not  disquallfled  by  any  l^al  proce^ting,  sliall 
be  qualified  to  serve  as  grand  or  petit  Jurors 
in  the  courts  of  said  territory;  and  they 
shall,  until  the  General  Assembly  thweof  oth- 
erwise direct,  be  selected  in  such  manner  as 
the  said  courts  shall  respectively  prescribe 
BO  as  to  be  most  conducive  to  an  Impartial 
trial  and  least  burdensome  to  the  inhabitants 
of  the  said  territory."  Geyer's  Dig.  p.  at 
It  Is  further  contended  by  the  plalntlfE  tliat 
by  the  territorial  act  of  1816  it  was  provided 
that  "tbe  conunon  law  of  England,  which  is 
of  a  general  nature,  and  all  statutes  *  •  * 
made  prior  to  the  fourth  year  of  James  1. 
*  *  *  which  common  law  and  statutes 
are  not  contrary  to  the  laws  of  this  terri- 
tory and  not  repugnant  to  or  inconsistent 
with  the  Constitution  and  laws  of  the  Unit- 
ed States,"  should  be  deemed  a  part  of  the 
law  in  Missouri;  but.  as  the  common  law 
in  reference  to  juries  is  inconsistent  with 
thm  Uiw  In  Missouri  prior  to  1S20,  this  fea* 
tnre  of  tbe  common  law  never  became  a 
part  of  the  law  in  Missouri.  It  is  fnrtber 
contended  that  priw  to  1^  the  only  spe- 
cial jnry  that  was  known  to  tbe  law  In  Hls- 
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Bouri  was  that  provided  for  liy  section  IS  of 
Act  Ah«.  20,  1813  (1  Terr.  Laws,  p.  276,  c. 
9ft)  "wblch  prescribed  that,  if  a  party  to  any 
pendins  suit  made  oath  that  he  could  not 
have  a  fair  and  impartial  trial  by  a  Jury 
selected,  from  the  county  wherein  the  court 
was  fitting,  the  court  ahould  order  a  special 
jury  to  be  summoned  from  an  adjoining  coun- 
ty. Upon  these  predicates  the  conteution  is 
based  that  It  was  a  Missouri  Jury,  and  not  a 
common-law  Jury,  that  was  guarantied  by 
the  Constitutttm  of  1820,  and  that  the  sub- 
sequent CoDstltutions  were  only  Intended  as 
contlnaatioDS  of  the  provision  of  the  Con- 
stitution of  18S0,  and  therefore  It  Is  still 
only  such  a  Jury  as  was  authorized  by  the 
laws  of  Missouri  prior  to  1820  that  Is  guar- 
antied or  allowed  by  the  Constitution  of 
1875;  and,  as  such  a  i^clal  Jury  as  is  pro- 
vided for  by  the  section  la  question  here 
(section  6S66.  Rev.  St  1889)  was  unautbor- 
issad  by  the  Constitution  of  1820,  it  is  there- 
fore uaauthorlsed  by  the  Constitution  of 
1875. 

Third.  That  section  6566  aforesaid  violates 
tiie  ConatLtutioai  of  the  United  States,  In  that 
it  is  such  a  Jury  as  only  a  rich  man  can  pay 
for,  and  therefore  a  poor  'man  Is  denied  the 
equal  protsction  of  the  law. 

Fourth.  That  section  6566  violates  section 
10  of  article  2  of  the  Constitution  of  Missou- 
ri, which  provides  that  "the  courts  of  Justice 
shall  be  open  to  every  person,  and  certain 
remedy  afforded  for  every  Injury  to  person, 
property  or  character,  and  that  right  and 
Justice  ^ould  be  admioistered  without  sale, 
denial  o;  delay,"  In  this:  that  a  price  be- 
yond thA-^reacb  of  the  poor  man  has  been 
placed  vpon  the  enjoyment  ot  the  right  to 
have  a  iptclal  jury,  and  ttiwefore  justice  Is 
sold. 

Fifth.  That  section  6566  violates  the  Oon- 
stituti(m  of  the  United  States  and  of  Mis- 
souri, and  Is  repugnant  to  the  principles  of 
Justice,  in  this:  that  it  allows  one  man— the 
jiiiy  commissioner— to  select  the  Jury,  and 
thereby  opens  the  door  for  a  dishonest  com- 
mlssloner  to  "flx"  any  Jury. 

Sixth.  These  postulates  necessarily  lead 
counsel  to  the  necessity  of  challenging  the 
correctness  of  what  they  term  the  dicta  in 
the  case  of  State  ex  rel.  v.  Witbrow,  133  Mo. 
500,  34  S.  W.  245,  36  S.  W.  43,  and  to  ask 
tint  what  was  there  said  by  the  majority  of 
this  court  shall  be  overruled.  Counsel  are 
also  forced  to  contend  that  the  decisions  of 
this  court  In  Vaughn  v.  Scade,  30  Mo.  600, 
and  State  ex  rei.  v.  Slover,  134  Mo.  607,  36 
S.  W.  50,  and  of  both  the  majority  and  mi- 
nority in  State  v.  Hamey,  IGS  Mo.  167,  67 
S.  W.  C20.  67  L.  R.  A.  846,  are  wrong,  aud 
that  the  only  correct  rule  that  has  ever  been 
announced  In  this  state  is  that,  laid  down  In 
Bank  v.  Anderson,  1  Mo.  244,  and  in  the 
minority  opinion  in  State  ex  reL  v.  Withrow, 
138  Mow,  loc  dt  528,  84  8.  W.  246,  86  S.  AV. 
43. 

It  will  b*  obnmd  that  ttie  position  taken 


by  counsel  for  plaintiff  Is  extreme  and  far- 
reaching,  and,  if  it  Is  correct,  the  result 
would  be  that  every  verdict  that  has  been 
rendered  by  a  special  Jury  in  this  state  since 
1836  has  been  an  unconstitutional  verdict 
The  adoption  of  such  a  view  would  be  most 
revolutionary,  and  would  be  a  sad  reflection 
upon  the  Intelligence  and  legal  learning  of 
the  legislators  who  have  enacted  the  laws 
that  have  been  on  our  statute  books  since 
1835,  and  of  the  bar  and  bench  that  Invoked 
and  enforced  such  laws.  Such  a  view  ought 
not  to  be  lightly  conaddered  or  adopted.  A 
retrospect,  as  brief  as  the  subject  permits, 
of  the  origin,  gi*owth,  and  present  condition 
of  tile  law  in  Missouri  in  regard  to  the  right 
of  trial  by  Jury,  is  both  necessary  and  per- 
tinent. 

At  common  law  the  sheriff  selected  and 
Biunmoned  the  Jury  pursuant  to  a  writ  of 
venire  facias  Issued  out  of  King's  Bench, 
and,  if  the  sheriff  was  disqualiSed  to  act,  the 
coroner  acted,  and.  If  he  was  disqualified,  the 
coart  appointed  two  elisors  to  act  12  Bnc. 
Pi.  &  Prac.  p.  278.  Originally  the  sheriff 
used  bis  own  discretion  aa  to  the  number  to 
be  summoned,  and  it  was  not  until  St.  Wm. 
II,  c.  38,  that  the  number  was  limited  to  24. 
Thompson  &  Merriam  on  Juries,  9fi  67,  79; 
12  Eac.  PI.  &  Pr.  p.  334,  and  cases  In  notes; 
Id.  p.  273.  The  essentials  at  common  kiw 
were  that  the  Jury  should  be  composed  of  12 
men,  that  they  should  be  impartial,  and  that 
their  verdict  should  be  nnanlmous.  State 
ex  rel.  v.  Slover,  134  Mo.,  loc.  cit  612.  36  8. 
W.  50;  Thompson  &  Merriam  on  Juries,  S  4. 
There  were  two  kinds  of  trial  Juries  known 
to  the  common  law— the  regular  panel  for  the 
sitting  or  term  of  court,  and  the  special  Jury. 
Speaking  of  the  latter  kind,  Thompson  & 
Merriam  on  Juries,  8§  12,  18,  says:  "Special 
Juries  appear  to  have  been  first  Introduced  In 
the  King's  Bench  upon  trials  at  bar  In  causes 
of  great  consequence,  or,  as  stated  by  Black- 
stone,  'when  the  causes  were  of  too  great 
nicety  for  the  discussion  of  ordinary  free- 
holders, or  where  the  sheriff  was  suspected 
of  partiality,  though  not  upon  such  apparent 
cause  as  to  warrant  an  exception  to  him.' 
Later  the  practice  seems  to  have  become 
quite  general  in  all  the  courts  of  allowli^ 
them,  upon  simple  application  In  any  civil 
case,  aa  a  matter  of  course,  or,  at  least,  they 
seem  to  have  been  easily  procured  when  the 
granting  was  within  the  discretion  of  the 
court  •  •  •  In  making  up  the  list  from 
which  a  special  Jury  is  to  be  struck,  the  officer 
charged  with  this  duty  is  not  obliged  to  tal^e 
the  names  in  any  order  in  which  they  stand 
upon  the  register  of  Jurors.  He  may  make  a 
selection  of  names  of  persons  who,  from  their 
position  in  the  community,  are  more  llkoly 
to  be  possessed  of  that  intelligence  which 
is  sought  In  a  Jury  of  this  kind."  "By  the 
English  Jury  act  [6  Geo.  IV,  c.  50,  |  341  the 
party  applying  for  a  special  Jury  is  fixed 
with  the  costs  of  the  same.  'unle»  Ihe  jndye 
boCore  whom  the  canse  !■  tried  ihaU,  Immett- 
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ately  after  the  verdict,  certify  under  his  hand, 
upon  the  back  of  the  record,  that  the  same 
waa  a  cause  pn^r  to  be  tried  by  a  ape- 
clal  Jury.*  "  Thompson  &  Merriam  on  Juries, 
p.  15,  §  13,  par.  4.  So  a  special  or  struck 
Jury  1b  allowed  in  nearly  all  of  the  states 
of  the  Union,  "in  order  to  obtain  persons 
acquainted  with  the  particular  class  of  mat- 
ters Involved  In  the  ease,"  or  when  "It  ap- 
peared necessary  in  order  to  obtain  a  fair 
trial,  or  when  It  appeared  to  be  required  by 
the  'importance  or  Intricacy'  of  the  case." 
17  Am.  &  ^ng.  Enc.  Law  (2d  Ed.)  pp.  1106, 
1197;  Thompson  &  Merriam  on  Juries,  |  14, 
and  statutes  cited  In  notes. 

Tiie  first  taw  in  Missouri  relating  to  Juries 
was  Act  Oct.  1,  1804  (1  Ter.  Laws,  p.  61,  c. 
13,  S  13),  by  which  It  was  provided  that  In 
ail  criminal  prosecutions  "the  trial  shall  be 
by  a  Jury  of  twelve  good  and  lawful  men  of 
the  vicinage,  and  In  civil  cases  the  trial  shall 
be  by  a  Jury,  If  either  of  the  parties  require 
It,  and  In  all  cases  where  neither  of  the  par- 
ties shall  require  a  Jury,  the  law  and  the  fact 
shall  be  determined  and  damages  assessed 
by  the  court,  and  execution  awarded  as  In 
other  cases,"  etc.  Section  15  of  the  act  pro- 
vided penalties  for  failure  to  attend  when 
summoned  as  a  Juror,  but  there  was  no  pro- 
vision made  as  to  bow  or  by  whom  the  Jury 
should  be  selected  or  summoned,  presumably 
leaving  those  matters  as  they  had  prevlotwly 
been  regulated,  however  tba.t  was. 

The  next  law  In  Missouri  on  this  subject 
was  Act  Oct.  28,  1808  (1  Terr.  Laws,  p.  198, 
c.  60),  under  which  the  Judges  of  the  courts 
of  common  pleas  were  requli-ed  to  select, 
from  a  list,  to  be  furnished  by  the  collector 
of  taxes,  of  all  free  white  male  persons,  over 
21  years  old,  whose  taxable  estate  In  real  or 
personal  property  amounted  to  $100,  "sixty 
honest  and  Intelligent  householders,  farmers, 
merchants  and  traders,  Inhabitants  of  this 
territory,  not  being  clergymen,  practitioners 
of  physic,  or  attorneys  of  any  court,  sheriffs 
or  their  deputies,  ferry-keepers,  or  constables, 
or  such  as  be,  or  be  reputed,  persons  of  111 
fome,  but  altogether  such  as  be  of  the  best 
fame,  reputation  and  understanding  and 
credit  In  there  [their]  district."  The  names 
so  selected  were  required  to  be  written  on 
separate  pieces  of  paper  of  the  same  size,  and 
the  clerk  was  required,  in  the  presence  of 
the  Judges,  the  suitors,  and  others  attending 
the  court,  to  draw  by  lot  the  names  of  the 
jurors  to  serve  at  the  next  term  *  of  the 
courts  of  commou  picas  In  St.  Louis,  St. 
Genevieve,  St.  Charles,  Cape  Girardeau,  and 
New  Madrid.  The  clerk  was  required  to 
keep  tile  pieces  of  paper  on  which  such 
names  were  written  In  a  box,  and  for  the 
trial  of  all  criminal  cases,  and  of  all  civil 
suits  In  the  general  court,  he  was  required 
to  draw  out  12  names  as  the  Jury  to  serve 
therein.  Id.  p.  200.  |  5. 

The  next  law  In  Missouri  relating  to  Juries 
was  Act  Oct.  25.  1810  (1  Ter.  Lawa.  p.  238, 
e.  74;  Oeyer's  Dig.  p.  272).   Section  1  of  the 


act  provided:  "The  several  courts  within  tbls 
territory  before  whom  Juries  are  required,  are 
hereby  authorized  to  direct  the  respective 
sheriffs  to  summon  a  sufficient  number  of 
persons  to  perform  the  duties  of  Jurors." 
Section  2  made  every  male  resldHit  of  lawful 
age,  except  clergymen,  physicians,  attorneys, 
sheriffs,  clerks  of  courts,  ferry  keepers,  con- 
stables, and  Judges  of  courts  of  record,  sub- 
ject to  Jury  duty,  but  required  the  courts  to 
divide  the  task  of  sitting  on  Juries  as  near  as 
may  be  equally  among  all  citizens,  and,  in 
order  to  "obtain  the  Impartial  administration 
of  justice,"  gave  the  court  power  to  direct 
the  sheriff  "to  avoid  persons  of  Hi  fame  or 
those  who  labor  under  the  influence  of  either 
party."  Act  Oct  24,  1808,  was  expressly  re- 
pealed. Thus  the  sheriff  was  vested  with  the 
power  of  selecting  and  summoning  the  Jury, 
with  the  qualification  stated. 

Then  came  Act  Cong.  June  4,  1812,  c.  95,  2 
Stat  746  (1  Tee.  Laws,  p.  12,  c.  4;  Oeyer's 
Dig.  p.  34),  by  section  11  whereof,  which  is 
fully  set  out  supra,  It  was  provided  that  all 
free  male  white  persons  of  the  age  of  ZL 
years,  who  have  resided  in  the  territory  one 
year  and  are  not  disqualified  by  any  legal 
proceeding,  shall  be  qualified  to  serve  u  Ju- 
rors, "and  they  shall,  until  the  General  As- 
sembly thereof  shall  otherwise  direct,  t>e  se- 
lected In  such  manner  as  the  said  courts  shall, 
respectively,  prescribe,  so  as  to  be  most  con- 
ducive to  an  Impartial  trial  and  least  bordtti- 
some  to  the  Inliabltanta  of  the  said  tesal- 
tory." 

Circuit  courts  were  first  established  In  Mis- 
souri by  Act  Jan.  4,  1815  (1  Ter.  ^ws,  p. 
845,  c.  125),  but  nothing  was  said  to  that  act 
about  selecting  Jurors.  Act  Jan.  SI,  1816  (1 
Ter.  Laws,  p.  444,  c.  159)  created\<he  supe- 
rior court  of  the  territory.  Section  6  of  the 
act  made  It  the  duty  of  the  judges  of  the 
court,  or  any  two  of  them,  to  issue  their  pre- 
cept, directed  to  the  sherifT  or  coroner,  com- 
manding bim  to  summon  60  good  and  lawful 
men  of  his  county,  qualified  by  law,  to  serve 
as  grand  and  traverse  jurors  at  the  next  term 
of  the  superior  court.  By  Act  Cong.  March 
6,  1820,  c.  22,  5  Stat.  545,  Missouri  was  ad- 
mitted Into  the  Union,  and  the  consent  of  the 
people  of  Missouri,  in  convention  assembled, 
was  given  thereto  on  July  0,  1820,  1  Tw. 
Laws,  p.  032,  c.  262. 

Thereafter  the  practice  act  of  Jan.  11,  1822 
(1  Ter.  I-awB,  p.  841,  c.  363)  was  adopted,  by 
the  forty-second  section  whereof  it  was  pro- 
vided that  any  party  to  a  suit  might  "require 
a  trial  by  jury,"  but,  If  neither  party  required 
a  Jury,  the  court  should  determine  the  law 
and  the  facts,  or  might  refer  the  cause  "to 
three  or  more  Indifferent  and  competent  per- 
sons, whose  report,  If  approved  by  the  court 
shall  have  the  same  effect  as  a  verdict  by  a 
Jury."  Nothing  was  said  about  how  the  jury 
should  be  selected  or  summoned,  nw  whether 
It  should  be  a  common  or  apedal  Jury  that  a 
party  might  "require." 

The  next  act  waa  approved  DecoutMr  28^ 
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1826  (2  Ter.  Laws,  p.  9S,  c.  S2),  and  was  en- 
titled "Jurors,"  the  third  Bectlon  whereof  re- 
quired the  party  demanding  a  Jury  to  depos- 
it, at  the  time  of  the  demand,  the  sum  of  25 
cents  for  each  Juror,  which  should  be  paid  to 
the  Jurors  as  soon  as  the  verdict  was  ren- 
dered, and  which  was  taxed  as  costs  against 
the  losing  party;  but.  If  the  party  made  afB- 
daTlt  that  he  was  unable  to  make  such  depos- 
it, he  should  nevertheless  be  entitled  to  de- 
mand a  Jury,  and  the  Jury  fee  should  be 
taxed  as  costs.  Nothing  was  said  In  this  act 
about  who  should  select  the  Jury,  nor  of  the 
character  of  the  jury. 

Next  came  Act  March  17,  1836  (Rev.  St 
1835,  p.  342),  which  was  entitled  "Jurors." 
The  first  section  of  the  act  provided:  "All 
courts  before  whom  Juries  are  required  may 
order  the  sheriff  or  other  officer  to  summon  a 
sufficient  number  of  Jurors."  The  fourteenth 
section  provided:  "The  court  shall  have  pow- 
er to  order  a  special  Jury  for  the  trial  of  any 
civil  cause;  in  such  case  the  sherllf  shall 
summon  eighteen  Jurors,  according  to  the  or- 
der of  the  court,  and  make  out  and  deliver 
to  each  party  or  his  attorney,  a  Ust  of  the 
Jury  so  summoned,  and  each  party  shall 
have  the  right  to  strike  oft  three  of  the  names 
on  snch  list."  The  fifteenth  section  provided 
that,  If  a  party  should  make  affidavit  that  he 
could  not  have  a  fair  and  Impartial  Jury  to 
try  the  case  on  acMunt  of  the  unfriendliness 
or  prejudice  of  the  •sheriff  and  coroner  to 
him  or  his  attorney,  the  court  should  appoint 
some  disinterested  and  impartial  pei-son, 
"who  shall  act  as  elisor,  and  proceed  to  sum- 
mon a  fair  and  Impartial  Jury."  It  will  be 
noted  how  like  to  the  common  law  this  act 
was,  and  also  that  the  first  section  Is  very 
similar  to  the  act  of  1810,  supra,  without  the 
qualification  as  to  the  power  of  the  sheriff  in 
selecting  the  jury. 

Sections  1  and  14  of  the  act  of  183S  were 
carried  almost  literally  into  the  revision  of 
1845.  Rev.  St.  1S45,  pp.  627,  628,  c.  91.  Sec- 
tion 1  of  the  act  of  1835  was  carried  literally, 
also.  Into  the  revision  of  1^,  and  became 
section  2,  c.  88,  p.  910,  Rev.  St.  1855.  Section 
14  of  the  act  of  1835,  relating  to  special  Ju- 
ries, was  also  carried  into  the  revision  of 
1856,  the  only  change  being  that  the  sheriff 
was  required  to  summon  24  persons  for  such 
special  Jury.  Rev.  St.  1855,  p.  912,  g  24.  Sec- 
tions 1  and  14  of  the  act  of  1835  were  also 
carried  Into  the  revision  of  1865,  and  became 
sections  19,  23,  of  c.  146,  p.  599.  Oen.  St  1865, 
with  the  change  from  18  to  24,  above  noted, 
that  was  made  by  the  revision  of  1855. 

The  act  of  March  15,  1873  (Acts  1873,  pp. 
46,  47),  entitled  "An  act  to  provide  for  the 
manner  of  selecting  and  summoning  grand 
and  petit  Juries  for  courts  of  record,"  pro- 
vided,  by  section  2,  that  "the  connty  court 
of  each  county,  at  a  term  thereof,  not  less 
than  thirty  days  before  the  commencement 
of  the  circuit  court,  or  other  court  having 
civil  and  criminal  Jurisdiction,  shall  select 
the  names  of  not  leM  tban  ime  taondred  ud 


seventy-five  persons  having  all  the  requisite 
qualiflcatlonB  of  jurors;  and  the  names  of 
such  persona  shall  be  written  on  separate 
slips  of  paper,  placed  in  a  box  to  be  provided 
for  that  purpose,  and  thoroughly  intermixed; 
and  the  court  In  selecting  such  names,  shall 
select  aa  near  as  practicable,  the  same  num- 
ber from  each  township  in  the  county,  ac- 
cording to  population."  Section  3  provided: 
"The  clerk  of  the  county  court,  so  situated  aa 
to  be  unable  to  see  the  names  on  said  slips, 
shall  then,  in  the  presence  of  said  court, 
draw,  by  lot  from  said  box,  the  names  of 
eighteen  persons,  who  shall  serve  as  a  grand 
Jury  of  the  county,  at  the  next  term  of  the 
court  for  which  said  jury  is  drawn;  and  the 
said  clerk  shall  then,  in  like  manner,  draw, 
by  lot  from  said  box  the  names  of  twenty- 
four  persons,  who  shall  serve  as  a  petit  jury 
at  the  next  term  of  said  court  for  which  said 
petit  Jury  Is  drawn."  Section  6  provided 
that.  If  the  regular  panel  be  exhausted,  the 
court  should  order  the  sheriff,  or  other  proper 
officer,  to  summon  a  sufficient  number  of 
other  competent  and  qualified  persons  to  com- 
plete the  panel,  and  in  executing  the  order 
It  required  the  sheriff  to  summon  "sober,  in- 
telligent and  indnstrloua  persons  to  complete 
such  panel;  and  he  shall  not  summon  any 
vagrant  common  idler  or  person  having  no 
risible  means  of  support"  This  act  changed 
the  method  of  selecting  the  regular  panel 
of  petit  jurors,  and  took  away  frojn  the 
sheriff  the  power  of  selection  that  had  been 
conferred  upon  him  ever  since  the  act  of 
1808,  and  vested  that  power  In  the  coxmty 
court,  to  be  exercised  by  lot  as  described, 
and  left  the  sheriff  the  power  of  ejection  only 
as  to  such  Jurors  as  became  necessary  aftw 
Che  regular  panel  was  exhausted.  This  act 
had  no  application,  however,  to  special  ju- 
ries, and  left  their  selection  to  the  sheriff,  as 
It  was  provided  for  by  section  23,  c.  146.  p. 
599,  Rev.  St  1865. 

The  aforesaid  provisions  of  the  act  of  1873 
as  to  the  regular  panel  were  re-enacted  .by 
the  act  of  March  28,  1874  (Acts  1874.  pp. 
97,  99,  §8  2,  8.  7).  This  act  also  left  the 
provisions  of  the  Revised  Statutes  of  1865  as 
to  special  juries  unaffected. 

The  act  of  March  15,  1876  (Acts  1875.  p. 
80),  providing  for  the  selection  of  the  regular 
panel  of  petit  Jurors,  repealed  the  provisions 
of  the  acts  of  1873  and  1874,  vesting  the 
power  of  selection  In  the  county  court,  with 
the  power  In  the  sheriff  only  to  s^ect  fur- 
ther Jurors  after  the  regular  panel  was  ex- 
hausted, and  re-enacted,  almost  literally  the 
provisions  of  sections  1  and  14  of  the  act  of 
1835,  and  again  vested  the  power  of  selection 
of  both  the  regular  panel  and  the  special  Ju- 
ries in  the  sheriff.  Acts  1875,  pp.  80,  81,  K 
19,  20,  23. 

In  the  revision  of  1879  the  act  of  1875 
seems  to  have  been  entirely  overlooked,  and 
the  provisions  of  the  act  of  1874  were  car- 
ried into  the  revision  of  1879,  with  certain 
amendments  thereto  which  are  not  Important 
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to  this  Inqolry,  and  sections  2,  8,  and  7  of 
the  act  of  1874  aforesaid  became  sections 
278S.  and  2786  of  chapter  43,  Rer.  St. 
1879.  Ttans  the  county  courts  were  again 
Slven  the  power  of  selecting  the  regular 
pan^  and  ^  shsrUt  was  gtren  only  the 
right  to  select  those  necessary  to  fill  up  aft- 
«r  the  regular  panel  was  exhausted.  But  a 
new  section  was  added,  to  the  law,  and  was 
numbered  sect! cm  2802  to  that  chapter,  which 
provided:  "Blither  party  to  a  cause  pend- 
ing in  the  circuit  court,  or  conrt  of  common 
pleas  or  criminal  conrt  of  any  county,  and 
triable  by  a  jury,  stiall  be  entitled,  as  of 
■course,  to  an  order  tot  a  special  venire  on 
motion  made  therefor,  three  days  before  that 
on  which  the  case  Is  set  for  trial;  but  the 
cost  of  such  special  Jury  shall  be  paid  by 
the  party  so  applying,  lrr«5)ectiTe  of  tbe 
result,  unless  ttie  judge  presiding  at  tlie 
trial  shall,  at  the  close  thereof,  or  within 
two  days  thereafter,  certify  that  the  case 
was  one  for  the  trial  of  which  a  special 
Jury  should  have  been  ordeced.  In  which 
case  the  costs  of  the  special  jury  shall  be 
taxed,  as  otbor  costs  against  the  losing  par- 
ty. This  section  shall  apply  to  cities  hav- 
ing over  one  hundred  tikoosand  Inhabitants, 
as  fully  as  to  all  other  parts  of  the  state." 

Notbtng  Is  said  In  this  section  as  to  who  shall 
select  the  special  jury,  nor  Is  there  any  pro- 
vision requiting  a  special  jury  to  be  drawn 
from  the  list  of  jurors  made  up  by  the  coun- 
ty court.  TWierefore  section  23  of  the  act  of 
18713  (Acts  3875,  p.  81)  remained  in  force, 
and  the  sheriff  had  to  select  them.  The  last 
sentence  of  section  2802,  Rev.  St  1879,  mat- 
ing the  new  section  apply  to  all  cities  of 
■over  100,000  inhabitants,  as  well  as  to  the 
whole  state,  was  evidently  added  because 
of  Act  April  11, 1879  (Acts  1879,  p.  28),  which 
provided  that  in  all  cities  of  this  state  having 
over  100,000  Inhabitants  the  Judges  of  the 
circuit  and  criminal  courts  should  appoint  a 
3ury  commissioner,  who  was  required  to 
make  up  a  Jnry  list,  and  put  the  names  of  the 
qnallfled  jurors,  on  separate  slips  of  paper, 
in  a  wheel,  and  should  draw  a  jury  from  the 
wheel,  by  lot,  whenever  the  conrt  ordered  a 
jury.  Acts  1879,  p.  33,  §  16.  This  act  said 
nothing  about  special  Juries.  Hence  the  sig- 
nlflcance  of  the  last  sentence  of  section  2802, 
Rev.  St.  1879. 

The  provlbions  of  sections  2784,  2785.  2788, 
and  2802,  Rev.  St.  1879,  were  carried  Into  the 
Revised  Statutes  of  1889.  and  became  sec- 
tions 60G7.  60G8,  6073,  and  6089,  respectively, 
of  the  Revised  Statutes  of  1889;  and  those 
sectlous  were  in  turn  carried  Into  the  revision 
of  1809,  and  became  sections  3769,  8770,  and 
?.7Qi,  Rev.  St.  1809. 

The  act  of  April  11.  1879,  regulating  juries 
in  cities  of  over  lOO.Ono  inhabitants,  was 
nmended  by  the  act  of  Jtarch  17.  1885  (Acts 
1885,  p.  74),  which  provided  for  special  Juries 
in  such  cities.  Thin  net  Is  like  section  2802, 
Rev.  St.  1879,  and.  In  addition,  made  sec- 
tlona  17  to  25  of  the  act  of  April  11,  1870, 


in  relation  to  the  summoning  and  oerrlee  of 
common  Jurors,  applicable  also  to  special 
Juries.  This  act  passed  Into  the  Revised 
Statutes  of  1889,  and  became  section  29  of 
article  21  of  the  appendix  to  volume  2,  at 
page  2169,  Xtev.  Bt  1889;  the  balance  of  that 
article  being  the  act  of  April  IL  1879,  afore- 
said. This  act  passed  also  Into  the  revision 
of  1899,  and  became  article  23  of  chapter  91, 
^v.  St  1899;  tJie  act  of  1885  aforesaid,  re- 
lating to  special  Juries  In  cities  of  over  100,- 
000,  becomhig  section  6566,  Rev.  St  1SU9. 
which  is  the  section  whoso  constltutlotiaiity 
is  challenged  in  this  case,  and  being  section 
29  of  article  21  of  the  appendix  to  Rev.  St. 
1889.  wiilch  is  set  out  In  full  in  State  ex  rel. 
V.  Wltbrow.  IBS  Ma.  at  page  tUX,  84  S.  W. 
a4fi»  36  8.  W.  43,  and  wUcb  andorwent  ad- 
judication In  that  case. 

Thus  it  appears  that  from  1808  to  1873  the 
sheriff  was  vested  with  the  power  of  selecting 
all  juries,  regular  as  well  as  special;  that  by 
the  acts  of  1878  and  1874  the  poww  to  select 
regular  jurors  was  transferred  from  the  sher- 
UE  to  the  county  courts,  but  the  provlsians  of 
iSie  Revised  Statutes  oX  1865  (aectloB  23  of 
chapter  146),  which  vested  in  the  shaiff  the 
power  to  select  special  jorors,  remained  in 
full  force;  that  the  act  of  1875  agaUi  placed 
the  power  of  selection  of  both  regular  and 
spedal  Juries  in  the  sherUT;  that  the  revision 
of  1879  gave  the  power  to  s^ect  the  regular 
panel  to  the  county  court;  and  added  a  new 
section  (2802)  providing  for  special  Juries,  but 
did  not  specify  who  should  select  them;  that 
the  same  is  true  of  the  revisions  of  1889  and 
1899;  that  ihe  act  of  1879  provided  for  the 
apiwlntment  of  a  Jury  commissioner  In  all 
cities  having  over  100,000  Inhabitants,  and 
prescribed  for  his  making  up  a  Jury  Ust  and 
drawing  the  regular  panel  from  a  wheel, 
nothing  being  said  about  special  Juries;  that 
the  act  of  1886,  which  became  section  29  of 
article  21  of  the  appendix  to  the  Revised 
Statutes  of  1889,  and  afterwards  became  sec- 
tion 6566,  Rev.  St  1899,  resting  to  special 
juries  in  cities  of  over  100,000  inhabitants,  re- 
quired the  Jury  conunlasloner  in  sach  dtlee 
to  select  the  special  jurors;  and  that  under 
the  decision  of  this  court  in  State  ex  rel.  v. 
Withrow.  133  Mo.  500,  84  S.  W.  245,  36  S. 
W.  43,  tiie  jury  commissioner  was  not  re- 
quired to  draw  the  special  jury  from  the 
wheel,  by  lot,  but  had  a  right  to  select  them 
from  the  Ust  of  qualified  Jurors  that  be  was 
required  by  law  to  l£eep.  So  that  the  power 
to  select  special  juries  Is,  and  baa  always 
been,  vested  In  the  ^eriicf  In  all  parts  of 
the  state  outside  of  cities  of  over  100,000  in- 
habitants, and  Inside  of  such  cities  It  is,  and 
ever  since  1885  has  been,  vested  la  the  Jury 
commissioner.  It  thus  appears  that  at  com- 
mon law.  and  In  Missouri  from  1835  to  this 
date,  special  juries  have  been  provided  tor 
by  law.  and  that  the  sheriff  always  has  wlect- 
ed  them,  except  since  1866  in  cities  of  over 
100,000  Inhabitants,  where  the  J«ry  oommis- 
BUmet  adecta  them.  Tfatre  to  no  aobatantlal 
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dfflemiee  bctw«en  tli»  character  of  qpadtl 
juries  at  conunon  law  and  In  MlMorni 

TUa  court  baa  unUormly  h^d  tbat  the  pro- 
vMaam  of  the  OonatttutloB  of  U30  and  1866, 
that  the  right  of  trial  bj  Jury  shall  remain 
InTlolate,  and  tbe  prorMon  of  the  Oonatlta- 
tloa  of  18TS,  tbat  tha  right  of  trial  by  Jury 
aa  heretofore  enjoyed  ibaU  remain  lorloi&te. 
meana  the  right  trial  by  jvry  ai  It  eilst- 
ed  at  ooaamon  law.  In  Vau^n  t.  Scadc^  90 
600^  Scott,  X,  aald:  "Tbe  term  trial  by 
Jury*  was  well  known  and  trnderstood  at  tttt 
common  law,  and  In  that  arauw  It  was  adopt- 
ed Into  our  BUI  of  Rlfl^t&  Of  couia^  tta> 
noBMaentlala  of  that  tautltutloD,  each  aa  cen- 
cem  the  qoallflcatlona  of  Jnron,  tbe  mode  ut 
summoning  them,  and  many  other  soch  mat^ 
tera,  were  left  to  tlie  regulation  of  law.  The 
Constitution  la  preserved  In  retaining  the 
enbstanoe  of  that  torm  of  trial  aa  It  was 
known  and  practiced  among  those  from 
whom  we  have  derived  It"  The  euoe  role 
was  laid  domi  by  Sherwood,  J.,  speaalng  fOr 
the  majority  of  ttie  court  In  State  ex  rel.  t, 
Wltbrow,  US  Ma  fiOO,  84  S.  W.  245,  36  S.  W. 
48r  and  by  Gantt,  J..  In  State  esrel.  t.  ^ver, 
m  Ma  607.  86  S.  W.  SO,  and  by  Gantt,  1., 
speaking  for  tiie  majori^  oi  tbe  court,  In 
State  T.  Hamey,  16B  Mo.  167,  67  S.  W.  620, 
57  L.  R.  A.  846.  Tbe  oidy  utteranc»  from 
thla  court  or  any  of  Its  members,  to  the  con- 
trail, are  what  waa  said  by  McGliK  C.  X,  In. 
Bank  T.  Anderson,  1  Mo,  244,  \fy  Bairday,  J., 
In  bis  dissenting  opinion  In  State  ex  rel.  t. 
WIthrow,  13S  Ma,  loc.  dt.  623.  21  S.  W.  24S, 
36  S.  W.  48,  and  by  Sherwood,  X  <ln  whlcb 
the  writer  hereof  concmred),  In  tbe  dissent- 
ing opinion  In  State  t.  Hamey,  168  Mo.,  loc. 
cit  204,  67  B.  W.  620.  67  L.  B.  A.  846. 

Judges  McGirk  and  Barday  agree  with  tbe 
contention  of  the  plaintiff  hereto  that  the  Con- 
stitution of  1820  dom  not  guaran^  a  com- 
mon-law jary,  bat  only  soch  a  Jury  as  waa 
prescribed  by  the  territorial  laws  of  Mfssonrt 
prior  to  the  adoption  of  tiie  Constitution  of 
1820,  and  that  the  only  special  jury  that  was 
spoken  of  In  those  lawa  waa  a  special  Jury 
caDed  from  an  adjoining  conn^,  when  a 
party  litigant  dlsquaUfled  by  affidavit  the 
people  of  the  county  in  which  the  court  waa 
sitting.  Tbe  dlsseuting  opinion  In  State  t. 
Hamey,  168  Mo.  204,  67  8.  W.  620,  57  L.  R. 
A.  846,  held  tiOat  the  ConsUtntLon  of  1875 
waa  an  original  organic  Instrument  and  not 
a  mere  continuation  of  tbe  Constitution  of 
1820.  and  that  the  provision  that  the  right  of 
trial  by  jury  as  heretofore  enjoyed  should  re- 
main Inviolate  meant  as  tiiat  right  was  oi- 
Joyed  according  to  the  laws  of  the  state  of 
MlsaourU  which  included  the  common  law 
and  the  English  statutes  enacted  prior  to  the 
fourth  year  of  James  X  »cept  aa  modified 
by  our  statute,  and  was  not  limited  to  the 
right  of  trial  by  Jury  aa  It  was  known  to  Ha 
common  law.  Ice  Oa  r.  Tbmm,  138  Mo., 
loc.  dt  388,  88  8.  W.  791.  See,  also,  to  the 
same  effect,  Ferry  v.  State,  9  Wia.  19.  But 
so  far  as  tbe  case  at  bar  la  concerned  thanla 


no  dllfarence  of  (WlDlon  imSer  either  the  mar 
Jority  M  the  minmlty  opinion  In  the  Ham^ 
Oaaa  For  aiwclal  Juries  wen  known  to  the 
commoo  law,  and  were  selected  ^  the  dierilE 
or  the  coroner  at  two  elisors,  and  spadal 
Juriea  have  been  provided  for  by  tbe  lawa  of 
Missonrl,  in  express  texma,  ever  since  tbe  act 
<d  1836,  and  In  tiie  coootry  they  are  selected 
tv  the  aheriff,  and  In  dtles  of  over  100^000 
Inhabitants  they  are  selected  by  the  Jury 
cmnmlssloner. 

In  Bngland  under  St  6  George  IV,  c  60, 
t  84,  the  coat  of  the  vedal  Jury  is  taxed 
against  tbe  party  applying  fw  It,  unless  tbe 
trial  Judge  after  tbe  trial  oertlflea  that  It 
was  a  proper  oaae  for  a  special  Jury;  and 
the  same  has  been  subatantlally  tbe  law  In 
MlBSOUri  since  1885.  Under  section  2803, 
Bev.  St.  18T9,  the  party  applylic  tat  the 
special  Jury  waa  required  to  pay  the  costs 
thereof,  Irreapecttve  of  the  r«B«IL  Similar 
provisions,  requiring  the  appl^ng  party  ta 
pay  for  the  spectol  Jury,  an  atoo  oontalned 
in  the  laws  of  Delaware  CEtor.  Code  DaL 
1874,  p.  061,  c.  lOO,  I  1«),  Indiana  (2  Bev. 
St  Ind.  1876k  P-  168.  I  1,  note).  Ohio  (Bev. 
St  Ohio  1880.  I  518^  New  Torfc  (Code  Bern. 
Jua.  N.  T.  I  1068).  Michigan  (Oomp.  laws 
Mleh.  1871.  I  QOCm,  and  New  Jersey  (Be- 
TUon  N.  J.  1877.  pi  62^  I  U).  "The  power 
of  the  Jjoglslatnra  to  reqvlre  payment  of  a 
reasonable  Jury  fee  as  a  oonditkin  to  entitle 
a  party  to  a  Jury  trial,  and  to  provide  that 
the  failure  to  do  so  shall  constltnte  a  waiver 
of  tbe  Jury,  la  nadonbted."  12  JQnc  Ft  & 
Fr.  Z4», 

The  plaintiff,  however,  attempts  to  break 
the  connection  betwem  the  common-law  right 
of  trial  by  Jury  and  the  right  of  trial  by 
Jury  in  Missouri  ainee  1835,  by  Invoking  Act 
Cong.  June  4,  1812,  a  96,  2  Stat  743,  and 
saying  that  there  have  been  no  lawful 
special  Juries  In  Missouri  since  1885,  because 
all  of  the  lawa  authmlalnc  them  were  vlt^ 
latlre  of  tbe  Constitution  of  1820.  Act  Cong. 
June  4,  1812,  c.  06,  2  Stat  748,  simply  pre- 
scribed the  quallflcatlMia  tor  Jnron  (wbliA 
was  evidently  Intuided  to  nullify  the  ter- 
ritorial act  of  Missouri  of  1806  prescribing  a 
prtqierty  qnallflcation  fw- Jurors,  but  which 
act  as  already  herein  pointed  out,  was  re- 
pealed by  the  territivlal  act  of  1610).  and 
then  provided  that  nntil  the  Gen^l  Assem- 
bly of  tbe  terrltcnr  of  Missouri  should  other- 
wise direct  the  Jurors  should  be  selected  In 
such  mannor  as  the  conrts  might  prescribe. 
It  will  be  easily  and  readily  seen  that  thia 
act  was  not  Intended  to  have  the  effect  of 
establishing  a  new  Jury  ayston.  nor  of  abol- 
lablng  the  apedal  Juries  known  to  the  com- 
mon law,  any  more  than  of  abolishing  any 
other  kind  of  a  Jury  that  waa  known  to  the 
common  law.  The  territorial  laws  enacted 
prior  to  1820  are  in  the  same  coodltlMi.  They 
rimply  provided  that  a  party  ahonld  be  en- 
titled to  a  trial  by  Jury.  and.  when  a  Jury 
was  demanded,  tibe  court  should  ordw  the 
sheriff  to  summon  one.  No  partlcnlar  kind 
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of  ft  Jury  was  epeclfled,  and  no  Intlmatton 
can  be  gleaned  from  the  act  of  Congress  or 
from  these  territorial  laws  that  any  other 
kind  of  a  Jury  than  euch  a  Jury  as  was 
known  at  common  law  was  Intended.  That 
was  the  only  kind  of  a  Jury  the  fathers  of 
our  country  knew  or  had  any  respect  for. 
Therefwe,  when  the  act  of  1816  was  passed^ 
adopting  the  common  law  of  England  and 
tlie  statutes  of  England  passed  prior  to  the 
fourth  year  of  James  I  as  a  part  of  the  law 
of  Missouri,  the  common-law  Juries,  regular 
and  special;  were  adopted,  and  became  a 
part  of  the  system  of  our  laws  and  of  the 
machinery  of  our  courts.  This  being  true, 
they  were  the  kinds  of  juriea  that  the  Con- 
stitution of  1820  guarantied.  There  were  no 
Missouri  Juries,  as  distinguished  from  com- 
mon-law Juries,  prior  to  the  adoption  of  the 
Constitution  of  1820,  atad  therefore  the  foun- 
dation of  the  plalntHTs  whole  contention  Is 
untenable. 

The  fact  that  a  party  applying  for  a  special 
Jury  is  required  to  deposit  the  cost  thereof, 
and  that  it  puts  It  out  of  the  reach  of  a 
poor  man  to  have  a  special  Jury,  does  not 
make  the  law  obnoxious  to  the  federal  Con- 
stitution. "The  preservation  of  the  common- 
law  right  to  trial  by  Jury  in  both  cItU  and 
criminal  cases  Is  guarantied  by  the  federal 
Constitution,  as  well  as  by  the  fundamental 
law  of  the  several  states.  It  is  well  settled 
that  the  federal  provision  is  a  restriction  only 
OD  the  general  government  and  Its  officers, 
and  the  states  may  constitutionally  abolish, 
niter,  or  amend  the  existing  right  of  trial  by 
Jury."  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  974,  and  cases  cited  In  notes.  The  re- 
quirement of  such  a  deposit  no  more  violates 
the  equality  clause  of  the  federal  Con- 
stitution than  the  fact  that  a  rich  man  can 
employ  the  highest-priced  lawyers,  while  the 
poor  man  can  only  afford  to  employ  the  low- 
er-priced lawyers,  violates  the  constitutional 
guaranty  that  a  man  shall  be  entitled 
to  defend  by  himself  or  coonseL 
The  law  furnishes  the  Jury  to  every  man  on 
the  same  terms.  The  Inequality  consists  in 
the  unequal  financial  ability  of  the  parties 
to  avail  themselves  of  the  benefits  of  the  law. 

Neither  does  the  fact  that  the  sherUT  In 
the  country,  or  the  Jury  commissioners  In 
the  lai^  cities,  have  the  power  to  select  the 
special  Jury,  and  that  they  are  not  drawn  by 
lot,  as  the  regular  panel  Is,  make  the  law 
unconstitutional.  Such  matters  depend  whtd- 
ly  upon  the  legislative  will.  The  power  of 
selection  must  be  lodged  somewhere,  in  one 
or  more  persons,  and  it  is  for  the  legislative 
wisdom  to  provide  whether  the  power  shall 
be  vested  In  the  sheriff,  as  It  was  at  common 
law  and  Is  in  Missouri  outside  of  the  large 
cities,  or  In  a  Jury  commissloDer  in  the  large 
cities,  or  In  a  body  composed  of  more  than 
one.  Experience  does  not  Justify  the  fear 
expressed  by  the  plaintiff  of  liaving  Juries 
"fixed,"  because  the  power  Is  vested  in  a 
single  offlcw;  nor  does  the  selection  by  the 


officer,  and  not  by  chance  or  lot,  make  the 
law  unconstltntlonaL  Poxy  t.  State,  9  Wis. 

19. 

Special  Juries  are  allowed  by  the  laws  of 
the  United  States  in  the  fedraal  courts.  Sec- 
tion 806,  U.  S.  Gomp.  St  1901,  vol.  1,  p.  626 
(Act  April  29,  1802,  e.  81,  i  80,  2  Stat  167), 
provides:  "When  spedal  Juries  are  ordered 
In  any  circuit  court,  they  shall  be  returned 
by  the  marshal  in  the  same  manner  and  form 
as  Is  required  in  such  cases  by  the  laws  of 
the  several  states." 

Th^e  considerations  show  that  the  Judg- 
ment of  the  circuit  court  is  right  and  It  is 
therefore  affirmed.  All  concur^  ezce^^t  Bobln- 
aon,  absent 


CORDER  V,  O'NEILL.* 

(Supremt  Court  of  Missouri,  Division  N<k  2. 
Jnne  8;  180S.) 

RBAL  BSTATB  BROKBB-OOUHTSSION— FRAUD 
OP  PRINCIPAL-DAHAOBS— INTBRBST-SUFn- 
GIBNCY  OP  PETITION— NATURB  OF  ACTION— 
BVIDENCB  —  GOMPSTBNCT  —  SaFFICIENCV  — 
INSTRUCTIONS. 

1.  A  petition  by  a  real  estate  broker  alleged 
that  be  had  entered  into  a  cmtract  with  de- 
fendant wherebr  he  was  to  have  a  certain 
comuiasion  for  the  sale  of  a  miniug  lease  to  a 
named  party,  or  his  assigns,  if  the  agreed  price 
was  paid  by  a  certain  date;  that  a  contract 
of  sale  was  duly  made  by  defendant  with  an 
assignor  o£  the  prospective  purchaser,  and  part 
of  the  pnrchEisc  price  paid  aown,  the  balance  to 
be  paid  on  the  date  named  In  plamtilTs  contract ; 
that,  a  few  days  before  this  final  payment  be- 
came doe,  defendant  verbally  agreed  with  the 
purchaser  to  extend  the  time  ttx  snch  final 
pnyment,  If  a  small  payment  wonld  be  made; 
that  the  purchaser  was  at  that  time  willing  and 
able  to  pay  the  balance  due  on  the  original  cw- 
tract,  and  would  have  done  so,  had  he  not  re- 
lied on  the  verbal  agreement  for  an  extension; 
that  on  the  day  the  original  contract  would  ex- 
pire the  purchaser  was  ready  and  offered  to 
make  the  agreed  partial  payment;  that,  for  the 
purpose  of  defrauding  plaintiff  oat  of  hts  com- 
mission, defendant  refused  to  accept  the  money 
and  make  a  contract  extending  the  final  time 
of  payment  but  agreed  to  do  so  after  tiie  ex- 
piration of  that  daj;  that  on  the  following  day 
the  partial  payment  was  made,  and  a  contract 
similar  to  the  original  was  entered  into,  exc^ 
that  the  consideration  was  larger  and  the  time 
of  final  consammation  different;  that  the  lease 
was  duly  transferred  to  the  purchaser;  that  by 
reason  of  the  fraud  thereby  practiced  by  de- 
fendant, plaintiff  was  damaged  in  a  named  smn 
(the  same  as  the  agreed  commiasion).  The  con- 
tracts were  all  set  out  Held  to  state  a  good 
cause  of  action  for  fraud. 

2.  It  was  necessary  for  plaintiff  to  allege  his 
contract  with  defendant  and  perfuTnance  tbere- 
of  in  order  that  he  might  complain  of  defend- 
ant's fraud. 

3.  While  an  averment  in  the  petition  that 
plaintiff  was  damaged  by  reason  of  tiie  fraud 
practiced  on  him  by  defendant  through  his 
breach  of  the  verbal  contract  as  to  an  extension 
was  misleading.  Indicating  that  the  action  waa 
based  on  contract.  It  did  not  affect  the  sol>- 
Btantial  avennenta  of  the  petition,  so  as  to  pre- 
vent a  reeoToy  for  fravd. 
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4.  It  wu  not  only  competeot,  but  material, 
to  allege  and  prove  the  breach  of  the  verbal  con- 
tract to  sbew  how  defendant  was  operating  to 
prevent  the  consammation  of  the  original  con- 
tract according  to  its  terms. 

6.  It  wu  unmaterial  whether  the  verbal 
agreement  was  within  the  statute  of  fraads. 

0.  It  wae  shown  that  plaiotitTs  first  negotia- 
tions in  regard  to  the  property  were  had  with 
a  son-in-law  of  defendant,  that  the  one  In  whose 
name  the  original  contract  was  made  negotiated 
-with  this  soD-in-law,  that  the  negotiations  as  to 
the  extension  of  time  were  carried  on  with  him, 
and  that  defmdant  had  tcAd  another  witness 
that  any  act  of  his  son-in-law  In  regard  to  this 
sale  was  his  act.  Held  to  warrant  snbmissioa 
to  the  inry  of  the  qnestion  whether  defendant's 
wn-iit-nw  had  authority  to  act. 

7.  It  was  nror  to  instruct  the  Jury  that.  If 
they  fonnd  for  plaintiff,  they  shomd  assess  hto 
damages  in  the  amount  of  the  commission 
agreed  on.  as  it  was  for  the  jnry  to  determine 
the  amount  plaintiff  was  entitled  to  recover. 

8.  It  was  error  to  instmct  the  jury  to  award 
plnintiff  interest  from  the  time  he  had  made 
demand  for  his  commission,  as  the  action  was 
for  unliqnidated  damages,  and  plaintiff  claimed 
no  interest  In  his  petition. 

0.  While  the  verbal  contract  was  material  to 
show  the  manner  in  which  defendant  attempted 
to  defraud  plaintiff,  it  was  error  for  the  conrt 
to  single-  it  oat,  and  make  It  the  sole  ba^  for 
plaintiff's  recovery. 

Appeal  from  Circuit  Court,  Jasper  County; 
Jos.  D.  Perkins,  Judge. 

Action  by  Hal  Corder  against  James 
O'Neill.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Edw.  Onnnlngham,  Jr.,  and  Galen  &  A.  E. 
Spencer,  for  appellant  B.  O.  Brown.  Tboa. 
Dolan,  and  C.  V.  Buckley,  for  r^ondent. 

Statement 

FOX,  J.  This  action  was  commenced  tn 
the  Jasper  county  circuit  court  November  7, 
1890.  Upon  the  trial  of  the  cause  there  was 
a  judgment  for  plaintiff  In  the  sum  of 
806.66.  From  this  Judgment,  tn  dne  time 
and  form,  defendant  prosecuted  this  appeal. 
The  record  is  now  before  us  for  review.  The 
plaintiff's  petition  contained  four  separate 
counts,  but  before  the  case  was  submitted 
to  the  Jury  the  plaintiff  abandoned  and  dis- 
missed tbe  first,  second,  and  fourth  counts, 
so  that  all  that  is  left  of  the  petition  is  tbe 
third  count,  which  Is  in  tbe  words  and  fig- 
ures foltowlng: 

"Third.  The  plaintiff  further  states:  That 
be  is  now,  and  was  at  all  times  hereinafter 
mentioned,  engaged  in  the  business  of  sell- 
ing real  estate,  mines,  mining  property,  and 
leases  on  mining  property  in  Jasper  county, 
Missouri,  as  agent  for  such  persons  or  con- 
cerns as  might  employ  him  therefor,  and 
on  March  22,  1899,  the  defendant  James 
O'NelU,  was  the  owner  of  a  certain  lease, 
known  and  described  as  the  'Get  There 
Lease,*  in  or  near  the  city  of  GarterTille,  in 
said  comity  and  state,  and  on  said  day  he 
-was  desirous  of  s^lng  the  same.  That  at 
the  same  time  plaintiff  had  as  customer  for 
a  piece  ct  mining  property  one  C.  C.  Flay- 
ter,  who  desired,  for  himself  and  oUiera, 


and  especiaily  for  one  B.  Tlbbets,  of  Bost<n.  ■ 
Massacbnsetts,  to  purchase  a  mining  lease  in 
Jasper  county,  Mlssoaxi,  and  on  said  date 
tbe  d^ndant  entered  Into  a  contract  with 
the  plaintiff,  wberet^  be  agreed  tiiat  If  the 
said  Playter,  or  Us  assigns,  dionld  take  the 
lease  of  tbe  defendant  known  as  the  'Get 
There  Lease,*  and  should  comply  with  the 
conditions  of  a  contract  made  with  said 
Playter,  or  his  assigns,  for  said  lease,  and 
should  pay  to  the  defendant  the  sum  ot 
ninety  thousand  doUars  in  cash  for  said 
lease  on  or  before  tbe  Ist  day  at  May,  1880, 
then  fba  defendant  wUI  pay  the  plabttiff  the 
sum  of  9S,000,  in  (nU  for  all  commissions 
and  compeiuation.  for  setrices  rendwed  by 
the  plaintiff  in  and  about  Hie  sale  of  said 
'Get  There  Lease.'  That  the  defendant  and 
said  Tlbbetfl,  acting  through  tbe  said  ^ay- 
ter  <tbe  defendant  at  all  times  knowing  that 
said  Plater  was  tbe  agent  of  said  Tlbbets 
In  tbe  purchase  of  said  lease),  entered  into  a 
contract  whereby  said  O'Neill  sold  to  the 
said  Tlbbets,  or  Kgreed  to  sell  to  said  Tlb- 
bets, for  the  sum  of  990,000,  the  said  'Get 
There  Lease':  95,000  to  be  paid  in  cash,  and 
the  balance  of  sold  purchase  money  on  or 
before  the  1st  day  of  May,  189B.  That  said 
Tlbbets  was  fully  able  to  pay  said  balance 
of  985,000  when  due  ,  That  said  Tlbbets  at 
tbe  time  of  ssld  contract  paid  to  defendant 
or  into  the  bank  for  his  uw,  the  sum  of 
95,000.  Tlutt  during  tbe  ezMence  of  such 
contract  tbe  said  Tlbbets,  tbrongh  bis  said 
agent,  requested  of  tbe  defendant  that  he 
would  extend  tbe  time  for  tbe  payment  of 
the  balance  of  the  purdiase  moncfy  tw  said 
lease  until  the  1st  day  of  Jnn^  iSBHk  Said 
contracts  are  herewith  filed,  marked  Dzhlblts 
'A'  and  *a'  Plaintiff  further  states:  that 
at  tbe  time  of  procuring  aald  property  for 
sale  d^endant  only  asked  tbe  sum  of  98S>- 
000  therefor,  and  by  agreement  with  d^end- 
ant  offered  and  ctmtracted  said  property  fw 
the  sum  of  980.000;  it  being  agreed  tbMt  the 
excess  over  9^.000,  to  wit  95,000,  should 
be  paid  by  defendant  to  plaintiff  for  making 
said  sale.  That  within  tbe  time  limited 
plaintiff  sold  said  property  for  980,000  to  one 
Frederick  R.  Tlbbets,  on  March  22,  1888, 
and  95,000  of  tiie  purchase  price  was  there- 
upon paid  by  said  Tlbbets  to  defendant  and 
tbe  balance  was  to  be  paid  by  sold  Tlbbets 
on  or  before  May  1,  1889.  That  about  tbe 
25tb  day  of  April.  1890,  and  on  the  SOtb 
day  of  April.  1899,  said  Tlbbets  bad  an  oral 
agreement  with  defendant  wber^  defend- 
ant promised  tbat  If.  upon  the  Ist  day  of 
May,  1888,  said  Tlbbets  would  pay  910.000, 
he  would  extend  said  contract  for  thirty  days, 
giving  said  Tlbbets  that  much  more  time  to 
purchase  said  property.  Tbat  said  Tlbbets 
and  the  plalntlfl  relied  npon  said  promise 
and  agreement,  and  at  the  time  said  agree- 
ment was  made  said  Tlbbets  was  able  and 
willing  to  put  up  and  pay  to  defendant  the 
balance  due  on  said  first-mentioned  contract 
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and  on  or  before  Ifay  1,  1809,  comidT  irtQk 
all  its  terms,  md  woold  hare  made  said  pay- 
ment and  eotnpUed  vltli  all  ita  ternw  by  tbe 
1st  of  May  had  It  not  been  for  nM  verbal 
agreement,  and  iraa  preroited  finm  m  doing 
and  IvUed  Into  security  in  tte  premiaefl  1^ 
reason  of  said  verbal  agreement  Ttiat  on 
said  l8t  day  of  May,  said  Tlbbets  offwed 
and  tendered  to  defendant  said  (10,000;  bat 
thB  defendant,  for  tbe  purpose  of  cheating 
and  defra'odlDg  plaintiff  out  of  bla  n,Id  com- 
missions,  refused  and  deferred  any  action 
thereon,  or  making  any  contract  on  tint 
day,  bat  prondsed  and  agreed  that  aft»  the 
expiration  of  that  day  he  would  make  a 
contract  with  said  Tlbbets  giving  him  until 
Jme  1,  1889,  to  commnmiate  said  deal  for 
•aid  lease.  That  thereafter,  to  vlt,  on  tbe 
ad  day  of  Kay,  1899,  In  pnrBoance  of  hla 
said  scbeme  to  cheat  and  defnnd  plaintiff 
out  of  bis  said  commUMlons,  defendant  had 
drawn  np  new  papers  to  cArry  oot  his  sale 
to  Bttid  rribbets,  whltdi  said  papo^  -were  of 
like  Import  wltii  said  o^nal  oontiact,  ex- 
time  for  consummation  of  said  sale  was 
extended  to  Jnne  1,  18BB,  and  Hlbbets  re- 
quired to  pay  $10,000  in  addition  to  amomt 
apedfled  in  or^nal  contract.  That  hi  pur*- 
snance  thereto  said  TIbbete  paid  $10,000  on 
May  lOtb  and  the  balance  on  Jnne  1,  1898, 
at  vbldi  ttane  aald  lease  ms  duly  trans* 
ferred  by  defendant  to  "nbbets.  That  by 
reason  of  breadi  of  saM  verbal  agreement 
and  promise  to  extend  said  original  contxact 
by  defendant,  and  by  reason  of  tbe  fraud 
thereby  practiced  on  plalntttf  by  d^endant 
platntlfl  Is  damaged  In  tbt  sum  of  $6,000, 
for  which  sum,  together  wttti  costs,  plaintiff 
prays  judgment" 

The  uiswer  of  the  defendant  denied  eadi 
and  every  allegation  contained  in  tbe  plaln- 
tUTs  petition. 

The  contract  mentltmed  in  tbe  petition, 
entered  into  by  the  defendant  wtHi  die  plain- 
tiff, -was  Introduced  in  evidence,  and  Is  as  fol- 
lows: 

••March  23.  1890. 

**If,  on  «r  before  May  1,  1890,  0.  C.  Flay^ 
ter,  or  assigns,  pays  to  me  the  full  sum  of 
ninety  thousand  dollars  ($90,000)  cash,  in 
performance  of  tiie  contract  I  have  made 
wttti  Flayter  for  the  sale  of  my  lease,  known 
as  tbe  'Oet  There  Lease,*  and  fully  com- 
plies with  all  the  conditions  of  said  con- 
tract, I  agree  to  pay  to  Hal  Gorder,  of  Jop- 
Iln,  Mtesourl,  the  sum  of  Ave  thousand  dol- 
lars (^,000.00)  In  full  for  all  commtssloni 
and  compensation  for  services  In  and  about 
said  sale.  No  money  whatever  to  be  due 
and  payaUe  except  on  fidl  performance  of 
all  tbe  above-named  conditions. 

"James  O'NelU.*' 

Hie  plaintiff  next  oSereA  in  evidence  the 
contract  referred  to  in  the  preceding  Instni- 
men^  by  which  the  sale  of  the  "Get  There 
t^ese,**  signed  by  James  0*196111  on  the  one 
part  and  C.  O.  Playter  on  tbe  other,  was 
made;   8ald  contract  Is  as  follows: 


"This  ap-ewnwit.  made  this  22d  day  of 
March,  A.  D.  1889,  by  and  betwea  James 
O'Neill,  as  Urst  party,  and  C.  G.  Flayter,  as 
second  party,  wltnesseth,  that  wbmas  flret 
party  lus  tbSa  day  scdd  to  seoond  party  bis 
lease  on  the  northeast  quarter  of  the  stratta- 
east  quarter  of  section  twenty>one,  townsUp 
twMty-^ht  (28),  range  thirty-two  (321.  in 
Jaspei'  county,  Missouri,  togeflier  -with  certain 
machinery  thereon,  for  ninety  thousand  dol- 
lars ($90,000.00)  cash,  to  be  paid  on  or  bef<»« 
May  1,  1898,  and  has  this  day  oeented  pirop- 
er  conveyance  thereof,  whldi  conveyance  b 
hoeby  referred  to  for  a  more  spedflc  descr^^ 
tlon  of  the  ^poiy  conveyed:  Now  It  ia 
agreed  that,  If  second  party  ahall  on  ttils  date 
pay  first  party  five  thousaid  dollars  (tS.000.- 
00)  cash,  first  party  wlU  in  conslderatian 
thoeof  deposit  sn^  conv^ance,  wMh  a  duly 
necuted  copy  hereof,  with  the  First  National 
Bank  of  Oortervllle,  Mlasourl,  and  If  second 
party,  or  his  assigns,  shall,  on  or  befwe  May 
1,  1888,  pay  Into  said  bank,  to  the  credit  of 
first  party,  the  further  sum  of  elgbty-flve 
thousand  dtdlars  ^,000.00)  cash,  and  comply 
with  all  the  conditions  hereof  said  convey- 
ance shall  th«i  be  delivered  to  second  party 
or  his  assigns.  If  second  party,  or  assigns, 
falls  to  make  sucb  payment  of  $85,000  within 
tbe  time  above  limited,  then  such  conveyance 
shall  be  returned  to  Ont  party,  and  said  bank 
Is  hereby  authorized  and  directed  to  deliver 
same  to  him,  and  he  shall  hold  and  retain  said 
five  thousand  dollars  ($3,000.00)  as  compen- 
sation for  the  making  of  this  con^et  and 
the  depositing  of  said  conveyance  (said  pay- 
ment being  made  as  a  cottsideraUon  thorefor, 
and  only  to  be  credited  on  price  In  the  event 
tbe  furttier  sum  of  $85,000.00  is  paid  -within 
the  time  limited),  and  all  rights  of  second  par^ 
ty,  or  assigns,  concCTulng  said  property,  or 
the  purchase  thereof,  shall  end.  It  la  agreed 
tiiat  time  Is  tbe  easence  of  this  contract,  and 
all  n^vements  of  said  party  must  be  strictly 
complied  with  on  or  before  May  1,  1899.  and 
an  rights  hereby  granted  him  shall  aid  on 
said  date.  Said  conveyance  shall  be  takoi 
subject  to  all  subleases,  mining  rl^ts.  con- 
tracts, or  licenses  In  force  on  said  premises  on 
the  dote  of  the  ddlvery  of  said  conveyance. 
Second  party  shall  by  written  agreement  aa- 
Bume  the  payment  of  all  orders  made  on  and 
acc^ted  by  first  party  In  the  <q>eratlon  of 
said  land.  Second  party  shall  also  by  a  writ- 
ten agreement  bind  himself  and  assigns  to 
pay  or  allow  to  Thomas  J.  Steers  his  rebate 
on  royalty  on  all  ores  mined  from  the  Laura 
B.  mine,  on  mining  lots  fourteen  (14)  and  fif- 
teen U5)  of  said  land,  said  rebate  being  two 
and  one-half  per  cent  gross  on  zinc  and 
five  (6)  per  cent,  gross  on  lead;  also  to  pay  or 
allow  to  Uvely  ft  Go.  their  rebate  on  royalty 
on  all  ores  cleaned  on  their  tailing  mill  <m 
said  land,  said  ores  being  produced  by  clean- 
ing tailings  In  said  mllL  Until  tbe  payment 
of  said  sum  of  $85,00a00  first  party  shall 
continue  to  (^erate  and  mine  said  land,  and 
collect  and  hold  for  his  own  use  and  benefit 
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all  rente,  rerenues,  and  royaltie*  therefrom, 
as  If  this  agreonent  bad  DOt  been  made. 
Witness  our  hands  the  day  and  year  first 
abore  mitten.  Executed  In  triplicate. 

"(Slgrned]  James  O'Neill. 

"[BIgnedl  a  0.  Ptayter." 

There  was  some  conflict  In  the  testimony. 
We  will  say,  howcTer,  that  the  testimony 
tended  to  prove  the  allegations  Ip  tiie  peti- 
tion, and  the  testimony  of  the  defendant 
tended  to  prove  hte  theory  of  tte  defense  to 
this  action.  The  testimony  bearing  most 
strongly  upon  plaintlflTa  theory  of  his  cause 
of  action  Is  ttint  relative  to  the  csteneton  of 
the  time  of  payment  from  the  let  day  of  May 
to  the  Ist  of  June.  This  testimony  being  so 
vital,  Tra  here  qoote  the  testimony  of  C.  C. 
Playter  and  his  brother,  Geo.  Playter: 

C  O.  Playter,  sworn  as  a  witness  on  be- 
balf  at  the  plaintiff,  testified  as  foUows: 

Direct  examination:  "Q,  Where  do  yoo  re- 
side now?  A.  Aurora,  Mo.  I  resided  here  tn 
J<H)lln  In  Hard),  1889.  Q.  Prior  to  that?  A. 
Well,  I  was  at  Pittsburg,  Kansas,  about  six 
montiis  previous  to  that  time.  Q.  Never 
mind.  X  thenght  yon  were  from  Boston.  A. 
No,  sir.  Q.  Acquainted  with  Ool.  O'NelHT  A. 
Yes,  rir.  Q.  State  If  you  are  the  C.  C.  Play- 
ter who  negotiated  the  sale,  or  the  purchase, 
rather,  of  the  'Get  There  Lease'?  a.  l  am. 
Q.  For  whom  were  you  acting  at  that  tlmeT 
A.  Frederick  R.  Tibbets,  of  Boston.  Q.  Did 
you  have  any  oonversatlons,  or  were  your 
dealings  direct  with  Ool.  O'Neill  or  Bruen? 
A,  My  deallugs  up  to  the  date  of  the  contract 
was  made  with  Bruen.  Q.  That  was  before 
March  22d?  A.  Yes,  sir.  Q.  You  are  the  Oi 
C.  Playter  that  made  the  contract  of  March 
22d?  A.  Yes,  sir.  Q.  On  behalf  of  Freder- 
ick It.  "nbbets,  of  Boston?  A.  Yes,  sir.  Q. 
Did  you  have  anything  to  do  with  the  trans- 
action aft^r  making  that  contract?  A.  Why, 
I  signed  the  second  contract  that  was  made. 
Q.  That  was  the  contract  of  March  22d7 
Did  yoB  sign  ttie  first  one?  A.  Yes;  that  le 
the  first.  Q.  Did  you  Ifuve  any  dealings  viith 
Col.  O'Neill,  or  his  son-in-law,  Mr.  Bruen,  sub- 
sequent to  that  time?  A.  I  saw  Mr.  Bruen 
on  the  iBt  day  of  May  in  regard  to  the  pay- 
ment on  the  property  that  we  were  to  make. 
Q.  Did  yoo  have  an  agreement—  Was  it  you 
or  your  brother  that  had  the  agreement  re- 
garding the  payment  of  that  ?10,000?  A.  My 
brother.  I  went  with  my  brother  to  make  the 
payment  Q.  State  what  took  place  at  that 
time  Mi  the  Ist  of  May.  A.  My  brother  and  1 
went  over  some  time  before  noon.  Went  Into 
the  office,  and  Mr,  Bruen  was  there.  We  told 
him  we  had  come  over  to  make  a  contract  ac- 
cording to  the  agreement  between  Bruen  and 
my  brother.  That  was  to  pay  f 10,000  and  get 
an  ertenslMi.  Q.  What  took  place  between 
you  and  your  brother  and  Mr.  Bruen?  A. 
We  went  tn,  and  I  told  Mr.  Bruen  that  we 
were  ready  to  make  the  payment,  and  he 
said  that  Mr.  O'Neill  had  refused  to  make  any 
agreement  until  the  other  agreement  had  laps- 
ed tbe  next  day.  Q.  What  was  his  reatMUt 


fbr  that?  A.  He  said  he  didn't  want  to  have 
two  contracts  out  at  the  same  time  on  the 
same  property.  Q.  Was  there  any  other  con- 
tract out  r^rdlng  that  property,  except  this 
agreement  of  CoL  Oorder^?  A.  Not  that  I 
know  of.  Q.  What  else  took  place?  A.  I 
told  Bruen  we  had  come  over  on  the  strength 
of  the  nnderstaudlng  between  be  and  my 
brother,  and  1  didn't  see  that  It  made  any 
difference;  that  we  were  there  to  make  a  new 
contract  to  take  up  Uie  old  contract,  and  the- 
making  of  the  new  coiftract  would  not  in  any 
way  make  two  contracts  on  the  property,  be- 
cause they  would  take  up  the  old  one  when 
the  new  one  was  made.  He  wouldn't  listen 
to  my  plea,  and  we  couldn't  do  anything  else. 
That  was  the  only  dealings  bad  that  day.  Q. 
What  arrangement  as  to  subsequent  meet- 
ing? A.  My  brother  went  to  O'Nein,  and  I 
left—  Q.  You  don't  know  yourself  about 
that?  A.  No,  sir.  Q.  Were  you  present  on 
the  2d  of  May?  A.  Yes.  Q.  Where?  A.  At 
Spencer's  office  la  Joplin.  Q.  What  time  on 
the  2d  of  May?  A.  I  didn't  get  there  until 
about  lOrOO  o'clock,  after  my  brother  and 
Mr.  O'Neill  had  been  there.  They  bad  been 
there  before  I  got  there,  and  bad  talked  ovw 
the  matter.  Q.  What  took  piaee  there?  A. 
When  I  came  up  my  brother  celled  me  aside 
—  Q.  Just  what  took  place  between  you  and 
your  brother  in  the  presence  of  O'Neill  or 
Braen,  or  botb  of  them?  A.  Well,  I  made 
oomplatnt  against  the  contract  as  I  under- 
stood It  with  O'Neill— from  the  agreement  un- 
derstood—it waa  different  from  the  agree- 
ment they  wanted  then.  Q.  In  what  respect? 
A.  That  tbe  f 10,000  to  be  paid  was  addition- 
al to  the  purchase  price.  Q.  Who  was  insist- 
ing on  that?  A.  OoL  O'NelH,  Q.  What  was 
that  contention  ?  A.  My  understanding— 
Q.  State  what  was  said  there.  A.  I  said  that 
Mr.  O'NelU—  I  considered  he  was  going  beck 
on  the  contract  be  made  with  my  brother. 
I  didn't  think  he  had  any  right  to  do  it. 
That  was  all  I  said  to  him.  Q.  Was  the  deal 
finally  closed  there?  A.  A  contract  was  made 
that  day,  yea,  sir.  In  regard  to  the  property. 
Q.  What  was  the  purchase  price?  A.  $100,- 
000.  Q.  State  to  the  Jury  what,  at  that  time 
and  previous  thereto,  was  the  financial  con- 
dition of  Predertck  R.  Tibbets.  A,  So  far  as 
that  Is  concerned,  I  cannot  say.  I  don*t 
know.  Q.  What  1  want  to  get  at,  Mr.  Play- 
ter, is  whether,  if  it  hadn't  been  for  the  agree- 
ment to  extend  the  time,  he  was  able  to  com- 
plete the  contract  by  May  1st,  as  originally 
agreed  upon?  A.  Tbe  paymwit  was  to  have 
been  made  by  the  1st  of  May.  Q.  What  pay- 
ment? A.  ¥85,000.00  on  the  fint  contract.  In 
case  we  had  received  no  extension.  Q.  New, 
Mr.  Playter,  what  money  was  paid  on  or  aft- 
er tbe  2d  day  of  May  for  tbe  pnrchase  of 
this  'Get  There  Lease*  ?  A.  $10,009  was  paid 
about  the  9th  or  10th  of  May,  1  believe.  The 
bolance  on  or  before  tbe  let  of  June.  Q. 
What  do  you  mean  by  balance?  A.  (8S,000. 
Q.  Did  that  make  ^00,000?  A.  All  told; 
yes,  sir.  Q.  Now  state,  Mr.  Pleytcr,  It  m»- 


Digitized  by  Google 


768 


76  SOUl^HWBSTBBN  BBPOBTBB. 


(Ma. 


l8  the  contract  you  referred  to  aa  having 
been  made  on  May  2d?  A.  Yes,  sir;  that  Is 
the  contract  [marked  **G"].  Q.  Now,  I  wUl 
ask  yon  If  this  Is  the  assignment  made  to 
Frederick  R.  Tibbets,  of  Boston,  Mass.,  of 
this  'Get  There  Lease'  by  Col.  O'NeUl?  A. 
To  the  bwt  of  my  knowledge  It  Is.  Q.  The 
description  there  Is  of  what  Is  known  as  the 
'Get  There  Lease.'  Isn't  It?  A.  Yea,  sir.  Q. 
Calling  your  attentlou  to  the  matter  of  your 
conversation  further  with  Mr.  Bruen  on  the 
iBt  of  May,  ^tate  If  at  that  time  you  bad  a 
draft  for  $10,000.  A.  I  did.  Q.  State  If  yoa 
offered  tiiat  to  Mr.  Bmen,  A.  Tea,  sir.  Q. 
State  the  exact  language  of  Mr.  Bruen,  so  far 
as  you  can  remember,  that  was  cued  by  him 
at  that  time  regarding  the  esqilratlon  of  this 
contract.  A.  Bnien  said  O'XelU  refused  to 
make  a  new  contract  until  after  midnight 
that  night;  that  It  would  be  out  that  night 
Q.  That  was  m  the  1st  of  May?  A.  Yes, 
sir." 

Crofls-examlnatloD ;  "Q.  Ton  didn't  see  Ool. 
O'Neill  on  the  1st  of  May  at  all,  did  you?  A. 
No,  sir.  Q.  What  conversations  you  had  «i 
the  1st  of  May  were  with  Bruen?  A.  Yes, 
sir.  Q.  Yon  say  Mr.  Bruen  told  yoa  that, 
when  you  wanted  to  pay  $1(^000  to  get  13ie 
contract  for  on  extension.  Col.  O'NeiU  would- 
n't enter  Into  any  new  contract  during  the 
life  of  the  outstanding  one?  A.  Yea,  air.  Q. 
You  have  also  said  that  you  told  him  at  that 
time  that  you  didn't  know  of  any  omtract 
that  was  out  except  the  one  with  yon?  A. 
Yea,  sir.  Q.  Did  you  at  that  time  know  of 
this  contract  between  O'Neill  and  Cords 
to  pay  Corder  «S,000?  A.  No,  sh-;  I  did  not 
Q.  You  didnt  know  anything  about  that? 
A.  No,  sta".  Q.  AjB  a  matter  of  fact  you 
didn't  know  Corder  was  getting  any  oommla- 
Blon  firom  O'NeiU?  A.  No,  sir.  Q.  Your  un- 
derstanding was  he  was  getting  bis  commto- 
attm  from  the  other  side,  if  any  at  aU?  A. 
No,  air.  Q.  At  the  time  you  said  to  OiA. 
O'Neill  that  yon  didn't  know  of  any  other 
contract,  you  didn't  know  at  that  time  of  hla 
contract  to  pay  90,000  that  night  If  the  prop- 
erty  vblb  taken  that  day?  A.  No,  sir.  Q. 
You  didn't  go  to  see  O'Neill  yourself  after 
having  this  conversation  with  Bruen?  A.  No, 
sir.  Q.  Wbat  time  of  day  was  that?  A.  In 
tbe  forenoon.  I  don't  remember  exactly. 
Somewhere  about  10  KM  o'clock.  Q.  On  'the 
lot  day,  the  last  day  of  the  life  of  this  con- 
tract between  O'Neill  and  Corder,  how  much 
money  did  you  have  here  of  Tibbets?  A. 
$10,000.  Q.  You  didn't  hav^  and  never  did 
have  during  the  llfd  of  that  contract,  the 
money  here  to  talce  It  up?  A.  No,  sir.  Q. 
You  ware  r^resenting  Tibbets?  A.  Yes,  sir. 
Q.  There  was  no  other  reason  for  that  exten- 
sion excepting  lack  of  money?  A.  He  wasn't 
ready  to  pay  the  money  at  that  time.  Q.  Ac- 
cording to  that  contract?  A.  Not  If  he  could 
get  an  extension.  Q.  And  you  went  over  to 
see  about  getting  the  extension?  A.  Yes,  sir. 
Q.  Bruen  told  you  O'Neill  wouldn't  give  an 
extension?   A.  No,  sir;  didn't  teU  me  that 


Q.  He  told  yon  be  wouldn't  enter  Into  any 
other  contract?  A.  Yea,  air.  Q.  And  after 
the  contracts  expired  he  would  be  at  liberty 
to  deal  wltb  yon?  A.  Yes,  sir.  Q;  And  pcr^ 
haps  trade  you  tiie  fsoparty?  A.  Ym,  sir. 
Q.  And  after  these  contracts  expired,  a  new 
contract  was  entered  into,  that  yon  have  tes- 
tified to,  for  that  purpose?  A.  Yea,  air.  Q. 
Have.you  with  you  any  of  the  lettm  or  tele- 
grams you  received  from  your  client  Mr.  Tib- 
beta,  Just  prior  to  the  time  you  went  over 
there  on  the  1st  of  May?  A.  No.  Q. 
What  did  yon  do  with  them?  A.  I  think  I 
have  them  on  file.  Q.  Have  you  ever  shown 
them  to  Mr.  Buckley  or  Mr.  OorderT  A.  No» 
air." 

Redirect  examination:  **Q.  l%e  agreonait 
about  the  extension  of  time  to  comidete  this 
contract  was  made  before  yon  went  ovex 
there  on  the  lat  of  May?  A.  Yea,  sir.  Q. 
That  wasn't  made  with  you?  A.  No,  sir; 
with  my  brother." 

Qeorge  H.  Playter,  awom  as  a  witness  on 
behalf  of  the  plaintUF,  testified  as  follows: 

Dhrect  examination:  "Q.  What  relation  are 
you  to  C  a  Playtw?  4.  Brother.  Q.  Wen 
you  b«e  on  the  22d  of  March,  18087  A.  Tea, 
air.  Q.  Did  you  have  anything  personallr  to 
do  with  the  tranaaetion  of  that  date  between 
yourself  or  your  fanther  and  OoL  O'Neill? 
A.  I  waa  here  at  tbe  time,  and  in  the  ofDce 
at  the  time,  tin  contrail  vras  made.  Tliat 
was  in  Spencer'a  office.  Q.  That  contract 
waa  made  between  Col.  O'Neill  and  yonr 
brother?  A.  Yea,  sir.  Q.  Who  wvn  yoa  and 
your  brotiier  representing  in  that  contract  for 
the  purchase  of  this  'Get  There  Lease'?  A. 
Frederick  B.  Tibbets,  of  Boston,  Mass.  Q. 
Is  that  the  same  F.  R.  Tlbbeta  to  whom  tbe 
assignment  of  the  'Get  There  Lease'  waa  final- 
ly made  by  Ool.  O'Neill?  A.  Yea,  sir.  Q. 
Now,  after  the  execution  of  that  cmtract  of 
March  22,  18BB;  did  yon  have  any  conversa- 
tion ot  agreement  with  Col.  O'N^l  or  Mr. 
Bruen?  And,  if  so,  state  what  it  was.  A.  I 
met  Mr.  Bruen,  and  txAA  him  Mr.  Tibbets  was 
desirous  of  procuring  an  ortenslon  <tf  time 
of  SO  days  for  carrying  out  tiiat  contract  Be 
told  me  be  would  aee  Col.  O'Ndll  and  let  me 
know  whether  thej  would  do  so,  or  whether 
OoL  O'Neill  would  do  so,  and  a  eoa^e  of  days 
lats  I  went  to  hla  ofllce  In  Webb  City,  wd 
he  aaU  that  ha  had  bad  a  talk  wltik  the  colo- 
nel and  on  payment  of  fUKOOO  more  tli^ 
would  extend  the  time  to  June  Ist  Q.  Wben 
was  that  payment  to  be  made?  A.  On  or 
before  the  explratlmi  of  the  contnct  On 
or  before  May  lat  I  aiAed  him  whether 
f 10,000  was  to  be  conaldoed  aa  a  bonus,  or 
to  be  applied  on  the  purchase  price,  and  he 
said  It  would  be  simply  a  payment  of  that 
much  addition  on  the  purchase  price,  and  the 
remainder  of  f 'ns,000  to  be  paid  on  or  before 
June  let  That  was  the  substance  of  my  ar- 
rangement and  talk  with  Mr.  BmoL  Thla 
was  several  days  previous,  five  or  ^  days 
previous  to  the  time  the  cmtract  would  ex- 
pire.  I  was  aatltfed  with  that  and  tele- 
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graphed  Ur.  Tlbbets,  and  be  forwarded  the 
monej  to  b«  paid  over.  Q.  The  |10,000?  A. 
Tea,  air.  That  was  In  a  draft,  Boston  ex- 
change. Either  the  day  preTioua  to  the  let 
of  May,  or  on  the  lat  of  May,  I  don't  recall 
which  It  was,  now,  I  went  with  my  brother 
to  Webb  Oity  with  the  money,  and  called  on 
Mr.  Bruen,  and  went  into  the  office  expect- 
ing to  find  Col.  O'Neill,  and  the  colonel  was- 
n't in.  I  told  him  we  bad  the  money,  and  my 
brother  showed  him  the  draft,  and  said  that 
he  was  ready  to  sign  It  over  to  him  on  the 
falflllinent  of  the  making  of  the  extension  of 
the  contract  Then  he  told  me  that  Col. 
O'Neill  objected  to  closing  up  the  matter  that 
day;  that  he  wanted  to  wait  vntll  the  pres- 
ent contract  bad  expired  entirely,  and  I  told 
him  that  that  pat  ns  in  a  very  awkward  posi- 
tion in  regard  to  our  principal,  Mr.  Tlbbets, 
and  be  said  that  that  was  all  he  could  do. 
The  colonel  bad  Just  left,  going  oat  to  the 
mines,  and  perhaps  I  could  catch  bim  at  the 
livery  stable.  I  walked  down  and  met  the 
colonel,  and  talked  to  him,  and  told  him  I 
would  like  to  fix  the  matter  up  to-day  and 
explained  fully  to  bim.  That  was  the  flrst 
time  I  had  been  able  to  see  bim.  He  bad 
been  sick,  or  where  I  couldn't  get  to  hlm^ 
and  I  considered—  Q.  State  what  you  said. 
A.  I  told  the  colonel  I  had  had  such  an  ar- 
rangement with  Mr.  Bruen  as  above  stated, 
and  that  I  would  like  to  close  the  thing  up 
and  pay  the  money  over  that  day.  He  de- 
murred, and  said  that  It  would  be  against  bis 
jndgmoit  to  make  a  contract  that  day,  and 
gave  me  no  final  answer  either  one  way  or 
the  other  whether  he  would  or  wouln't  fix  the 
matter  up  at  all,  except  saying  be  would  be 
over  to  Joplln  the  next  day,  as  soon  as  be 
got  the  other  contract,  and  would  meet  me  at 
Judge  Spencer's  office  for  the  further  consid- 
eration of  the  matter.  Q.  Next  day  was 
May  2d?  A.  I  judge  so;  yea,  sir.  It  was  the 
2d  of  May  at  any  rate.  On  May  2d,  I  met 
him  at  Judge  Spencer's  office,  and  be  said 
that  be  hadn't  onderstood  the  contract  as  I 
had  agreed  with  Bruen.  Q.  About  what? 
A.  In  regard  to  an  extension  and  the  pay- 
ment of  the  $10,000.  He  said  that  that  would 
have  to  be  an  entirely  new  contract,  and  the 
$10,000  woald  be  bonus.  Instead  of  being  ap- 
plied on  the  purchase  price.  I  asked  Mr. 
Bruen  If  oar  imderstanding  wasn't  exactly  to 
the  reverse  of  that— that  it  was  to  be  applied 
on  the  purchase  price,  simply  carrying  out 
the  old  contract;  and  he  stated  that  that  was 
his  understanding.  Q.  Tou  and  Mr.  Bruen 
understood  it  the  same?  A.  Yes,  sir;  but 
that.  If  he  had  so  stated  the  proposition. to 
Col.  O'Neill,  Gol.  O'Neill  had  misunderstood 
him  about  It  on  that  basis;  that  the  colonel 
hadn't  understood  his  position  In  the  mat- 
ter. Q.  What  you  Just  stated— was  that  in 
the  presence  of  Col.  O'Neill?  A.  Tes,  sir.  Q. 
60  ahead.  A.  That  changed  the  matter  ao 
completely,  so  far  as  I  was  concerned  and 
my  relations  with  Mr.  Tlbbets— my  statement 
to  bim  as  to  my  aUllty  to  cany  out  the  con- 
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tract  by  the  payment  of  the  additional  $10,- 
000-tbat  I  told  him  I  didn't  feel  like  giving 
him  the  money  under  those  drcomstancea.  It 
resulted  into  our  going  over  the  matter  [hto 
and  con,  and  that  he  gave  me  time  to  take  the 
matter  up  with  Tlbbets  to  see  whether  he 
would  agree  to  make  that  sort  of  an  arrai^^e- 
ment,  and  the  contract  was  drawn  up  where- 
in we  were  given  until  the  10th.  Q.  You 
were  given  until  the  10th?  A.  About  10 
days;  the  balance  on  or  before  June  lOtb.  Q. 
That  Is  the  contract  of  May  2d,  and  the  only 
contract  that  was  entered  into— written  con- 
tract—between Tlbbets  and  O'Neill,  or  yon 
and  O'Neill,  excepting  the  final  transfer  and 
the  contract  of  March  22d?  A.  The  only 
written  contracts.  Q.  Did  you  pay  that  $10,- 
000?  A.  Yea,  sir.  Q.  Did  you  pay  the  rest 
of  it  within  the  life  of  the  second  contract? 
A.  It  was  paid  within  the  life  of  the  second 
contract.  Q.  How  much  was  paid  on  that 
lease  all  together  by  Mr.  Tlbbets?  A.  $100,- 
000.  Q.  Would  you  have  carried  out  that  ex- 
tract and  paid  the  money  on  or  before  the 
Ist  of  May,  provided  there  hadn't  been  an 
agreement  to  extend  it?  A.  Personally,  of 
course  not,  If  I  am  allowed  to  state  what 
Instructions  I  had  from  Mr.  Tlbbets,  and 
what  he  wrote  me.  Q,  Where  are  those  let- 
ters? A.  I  suppose  in  my  office.  I  never 
have  been  asked  to  look  tbem  up.  Q.  State 
whether  or  not.  If  you  know,  Mr.  Tlbbets  was 
ready  and  willing  and  able  to  carry  out  that 
contract  If  the  extension  hadn't  been  agreed 
upon?  A.  Yes,  sir;  to  the  best  of  my  knowl- 
edge and  belief.  I  want  to  add  that  to  it,  of 
course.  Q.  Was  anything  said  by  Col. 
O'Neill,  or  by  him  through  Mr.  Bruen,  about 
getting  rid  of  any  contract  before  making 
this  second  one?  A.  Mr.  O'Neill  told  me  he 
didn't  want  to  make  one  contract  until  he 
was  through  with  anoth^  one.  Didn't  want 
to  get  mixed  up  In  It.  Q.  Was  there  any  oth- 
er contract,  except  the  Oorder  contract,  re- 
garding this,  excepting  the  one  you  bad? 
A.  I  knew  nothing  of  any  contract  excepting 
the  one  I  had." 

Cross-examination:  "Q.  You  didn't  know 
at  that  time  there  was  any  other  contract  out 
between  O'Neill  and  Gorder,  which  expired 
on  the  Ist  of  May?  A.  No,  sir.  Q.  The 
colonel  said,  when  you  went  to  see  bim  on 
the  Ist  day  of  May,  that  be  didn't  want  to 
get  mixed  up  with  different  contracts  on  that 
property?  A.  Yes,  sir;  didn't  want  to  make 
one  until  he  was  through  with  another.  Q. 
And  wouldn't  do  anything  towards  granting 
an  extension  or  anything  else  until  the  pres- 
ent contract  expired?  A.  Tt^d  me  he  would 
make  no  arrangements  whatever  until  the 
present  contract  expired.  Q.  You  have  said 
here,  in  answer  to  a  question  of  Mr.  Buckley, 
that  the  arrangement  would  have  been  car- 
ried out  If  you  hadn't  had  this  talk  about  the 
extension.  You  get  that  from  the  corre- 
spondence which  is  here  In  Joplln?  A.  Yes, 
sir.  Q.  It  Is  all  based  upon  that  correspond- 
encet  A.  Certainly.  Q.  And  the  statements 
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In  tbat  cMretpnUltt&ce  ctmslsts  of  knowledge 
of  letters  and  statemeutB  70a  sent  to  Tlbbets 
— telesram»~and  the  replies  yon  bave  on 
bands?  A.  No,  I  csm  bardly  say  tbkt.  Tbe 
letters  I  bad  blm  stattng  tbat  be  wonid 
do  sncb  and  sucb  things.  Q.  I  don't  care 
what  the  letters  said,  but  It  to  from  those 
letters?  A.  All  my  Information  Is  ttvm  corre- 
spondoice  I  bad  from  Mr.  Tlbbets.  Q.  You 
doD't  know  Hr.  Tlbbets  personally?  A.  Yea, 
sir.  Q.  How  long  hare  you  known  um? 
A»  For  6  or  7  years.  Q.  ITow,  In  relation  to 
Mr.  Tlbbets  being  able  to  take  this  property, 
yon  know,  as  a  matter  of  fftct,  at  no  time  was 
be  able  to  take  II,  and  couldn't  tiAe  it;  and 
finally  turned  it  over  to  OoHey  ft  Go.  H« 
couldn't  tfalK  it  himself?  A.  I  couldn't  state 
tbat  If  you  want  me  to  answer  tbe  qnes- 
tiott  in  Mil,  he  had  anrangemmts  made,  so 
he  told  m«,  to  take  np  this  property  on  tbe 
Ist  of  May,  If  there  wasn't  an  extension. 
Q.  That  was  In  a  letter?  A.  Tes.  sir.  Q. 
If  be  had  ^,000  at  the  time  yon  bare  JiWt 
spoken  about,  about  the  lat  of  May,  do  yoi» 
know  what  he  had  or  what  he  did  witb  that 
between  fliat  and  the  Ist  of  June?  A.  Tlb- 
bets la  a  broker  back  there,  acting  for  other 
parties.  Q.  This  extension  of  time  was  ask- 
ed simply  and  solely  to  enable  him  to  get  the 
money?  A.  No,  sir.  Q.  What  was  ft  for? 
A.  With  tbe  Idea  of  holding  flie  property 
to  go  Into  our  own  company,  termed  tbe 
'United  Zinc  Company.'  Q.  A  corporation  he 
was  ocganlElng?  A.  It  was  organized  at  tbat 
time.  Q.  When  was  it  organised?  A.  In  April, 
last  year.  Q.  Then  be  had  tbe  corporation  al- 
ready organised  before  this  time?  A.  Tes, 
sir.  Q.  And  had  its  money?  A,  Some  mon- 
ey; yes,  sir.  I  don't  know  bow  much  at 
that  time.  Q.  He  could  have  taken  up  the 
property  and  put  It  In  tbe  corporation?  A. 
Xot  at  tbat  time.  Q.  He  had  tbe  corporation, 
bnt  didn't  haTe  thb  daoneyf  A.  The  United 
Zinc  Company  dMn*t  haYe  the  money  at  tbat 
time  to  put  luto  It  Q.  That  is  what  I  say. 
The  money  was  afterwards  raised  by  selling 
stock?  A.  No,  sir;  Mr.  Tlbbets  was  at  tbe 
same  time  selling  properties  to  others.  He 
had  arrangements  made,  so  be  stated  to  me 
in  his  letters.  All  I  know  Is  through  corre- 
spondence. He  gave  me  the  uomes  of  the 
parties  who  were  willing  to  take  up  tbe 
property  at  the  original  purchase  price,  bnt 
in  so  doing  he  would  udmply  have  gotten  bta 
money,  but  he  wanted  to  keep  it  so  as  to 
get  the  United  Zinc  Company  to  take  ft. 
Q.  Did  you  toll  O'Neill  that?  A.  No,  Or. 
Q.  Bmen?  A.  Tes,  sir.  Q.  When?  A.  On 
tlie  iBt  of  May.  Q.  The  money  was  raised 
for  this  company  by  the  sale  of  stock?  A. 
Tes,  sir.  Q.  Tott  told  Bfoen  all  about  tbat, 
did  yon?  A.  Ye*,  str.  Q.  Ton  say  tB(e  flttrt 
time  you  sa#  Itraen  that  he  told  yoti  he 
would  have  to  see  O'Neill?  A.  He  said  tlutt 
be  wanted  to  see  (TNelll  about  it  Q.  Told 
yon  he  would  see  ©'N^eHl?  A.  Tes,  ntr  Q. 
Didn't  tell  you  then  and  there  be  woald  make 
any  contract  with  you  as  O'Neilfs  agent?  A. 


No,  air.  Q.  But  wAuM  carry  yonr  mesange 
to  O'Neill?  A.  Yes.  sir.  Q.  Ton  weren't 
making  any  contract  with  him  as  tbe  agent 
of  O'Neill,  but  he  saM  he  would  see  O'Neill 
and  let  you  know?  A.  Tea,  «lr.  Q.  How 
long  afterwards  until  yon  saw  blfflT  A.  Two 
of  three  days.  Q.  How  Iwg  would  that  be 
befwe  the  Ist  of  May?  A.  Six  or  8ev«D 
days.  Q.  Ton  told  us  a  while  ago  tbat  tbe 
flnt  coaTOcaatlon  was  flve  or  stx  days  before 
Hie  1st  of  May?  A.  Along  tbe  latter  part  of 
April.  Q.  Wasn't  It  on  Saturday,  the  29th  of 
April?  A.  No,  air;  because  I  had  time,  I 
know,  to  write  to  Tlbbets,  and  get  tbe  mon- 

;  ey.  Q.  That  was  when  yocr  first  saw  bfmT 
A.  No,  Sir;  after  I  got  bin  atMnrerat  tbe  Hme 
I  wrote  tb  TIbbete  to  get  the  money  ont  bere. 
<i.  Whm  did  yoD  see  Bmen  tbd  second 
tine?  A.  At  his  otBce  to  Webb  Glty.  Q. 
When  did  you  Bx  that  tlmeT  A.  Troa  tbe 
fact  that  I  bad  to  write  to  Boston  and  g?et 
an  answer  back  It  must  have  been-^  Q. 
Dtdnt  yon  testify  at  Carthage  tbat  yon  toM 
O'Neill  when  yon  went  out  there  abont  tbe 
agreement  you  had  with  Braeb  on  Saturday 
before?  A.  That  was  on  the  1st  of  May. 
Lefs  see.  The  time  I  saw  Mr.  Ocelli.  T 
saw  Bmen  three  titmes,  tai  Joplbi,  then  over 
there  when  I  went  to  see  wbeCher  I  coald 
get  an  exten^n,  and  then  when  I  wait  to 
take  the  money.  The  last  time  was  tbe  1st 
of  May.  Q.  Didn't  yon  teliMt.CNeni  on  Mod- 

'  day  there  about  the  agreement  yon  bad  witb 
Bmen  for  an  tittenslon  on  Saturday  bef<ne? 
A.  I  told  O'Neill  what  the  agreemrat  va» 
with  Bruen.  I  don't  know  what  day.  Q. 
What  yon  do  say  about  your  tormet  testi- 
mony tint  It  was  Saturday?  A.  May  bare 
been.  Q.  There  wasn't  time  then,  If  tt  wu 
Saturday,  to  write  to  Boston?  A.  Tbe  flrat 
time  I  saw  blm,  and  tbe  second  time  was  the 
time  I  wrote  to  Beaton.  Q.  It  Ma  on  Satar- 
day,  then?  A.  It  couldnt  have  been.  Q.  It 
^rttB  fire  or  stt  days  before  yon  say  bere  yon 
saw  htm  in  Joplln,  and  yon  would  not  have 
time  then  to  get  the  money?  A.  I  don't 
know.  The  draft  was  sent  tbrougb  tb»  mall. 
I  know.  Q.  That  vrm  for  S10.000?  A.  Tes, 
sir.  Q.  Tou  tdegraphed  for  that,  didnt  you  ? 
A.  It  might  have  been  by  telegraph,  I  don't 
know.  Those  things  get  old.  T  ha  rent 
thonght  of  It  since.  Q,  Tou  testtted  to  it  a 
year  ago?  A.  Yes,  sir.** 
After  the  rettisal  of  defendant;  O'Kelll,  to 

j  ertend  the  first  contract  with  O.  0.  Playter 

I  from  May  lat  to  June  Ist,  on  the  next  day. 

I  the  2d  of  May,  the  followli^  agreement  was 
entered  Into  with  Tlbbets,  tbe  party  whom 
Playter  was  representing: 

"This  agreement,  made  this  2d  day  of 
May,  A.  t>.  1899,  by  and  between  James 
O'Neill,  of  Webb  City,  Mtssourl,  as  first  par- 
ty, And  f*rederlck  B.  Tibbete,  of  Boston, 
Massachusetts,  as  second  patty,  wftoessetb, 
that  whereas  flnrt  party  has  this  day  sold 
to  second  party  his  lease  on  the  northeast 
quarter  (N.  B.  of  tbe  soutbeiist  quarter 
(S.  8.  ^  of  sectloD  twMty'One  t21).  In  towxt 


Digitized  by  Google 


171 


eUp  twentr-cAgbt  (28),  of  nuige  tblrty^trmi 
(82),  tn  Jaqior  county,  Mlasooil.  togcttw 
wttli  cestBiB  maehlnerr  thoKon,  tw  tbe  mim 
of  BliMty-ftve  thauBand  dolIarB  ^^>0@0)  oub, 
all  to  Iw  9ald  on  <v  before  June  1,  iseft.  aafl 
luw  tblB  daj-  executed  proper  convejiMB 
tlureaf,  wbicfa  conTeyanee  Is  hereby  refond 
to  for  a  more  i^tecific  descrlptkm  of  the  pmp- 
«rt7  oonveyed:  Mow,  In  comddexatlon  <tf  tihe 
premises,  and  the  sum  of  one  dollar  to  him 
paid  by  tbe  aecond  party,  tbe  receipt  of  ivtilch 
li  b«rehr  aofcnowledsed*  the  said  Jamea 
O'Neill  aiereeB  tbat  be  will  at  onoe  depoett  a 
proper  conveyance  of  all  said  leasdiold  prop* 
«rt7  and  effects,  with  a  duly  executed  copy 
•f  thia  asicement,  with  the  Vhrat  National 
Bank  of  OarterriUe,  Missouri,  and  If  fold 
party  tdiall,  on  or  before  Hay  10th.  hietant, 
pay  Into  said  bank  for  said  first  party  the 
anm  of  ten  tbousand  doUan  910i,00(H.  Ite 
said  hank  shall  continue  to  hold  mid  ouiTflr- 
ance  and  tranaf^r  until  the  1st  day  of  Jub^ 
1800.  and  if  on  or  before  said  laBt-mantisned 
date  esid  second  party,  or  any  <me  for  falm, 
•hall  pay  Into  said  named  bank  tor  aaid  flist 
par^  tte  farther  earn  of  ^hty-flre  tboiuand 
doUana  ($6&.000.00)  cash,  then  said  convey- 
ance and  tranter  shall  be  dtilvered  to  aald 
aeoond  party  or  assigns.  If  said  aecoad  par- 
ty, or  bta  aadgn%  falls  to  make  saM  pay- 
BBmtSk  to  wit  ten  thonsand  dollars  (|10,aoa- 
90}  on  cr  before  May  10th,  Instant,  and  tbe 
fnrUier  smn  of  elcbty-flve  thooBand  dtdlaas 
(985,000.00)  on  or  before  June  1,  1800,  as 
above  stated,  then  anch  conv^ance  ahaU  .be 
retnmed  to  first  party,  and  said  bank  la 
bneby  anttaorized  and  directed  to  ddlner 
the  same  to  hbn,  and  If  tbe  sum  oC  ten 
tbonsand  dollars  niO,000L00)  payable  en 
before  May  10,  1800,  shaH  have  be»  paid 
Into  aald  bank,  as  Imreln  pciavidad,  bat  tbive- 
after  4efft«lt  bas  been  made  by  aecond  party 
In  th»  payment  <tf  the  further  sum  of  elghty- 
flve  liioiiaBnd  doUan  ($8S,000.00),  to  be  paid 
on  or  before  June  1,  1809,  then  the  saM  ton 
thonsand  dollars  (110^000.00)  la  to  be  raitailiHd 
by  flmt  party  as  compensatlffii  tor  the  wmk- 
inc  «f  UUa  contact  and  tbe  deposit  of  aald 
oonveannoe;  aald  payment  being  ma4e  lii 
conalderaUon  thnreaf,  and  only  to  be  credtted 
on  purchase  price  In  tbe  event  the  fnrtitar 
■am  of  elsbty-flve  tbousatid  dollars  (f^MlOO.- 
00)  la  paid  within  the  time  limited,  and  all 
eights  of  second  party,  a  Ua  assign*,  oeo- 
ounlng  said  property  or  tbe  purchase  theraoC, 
aball ,  end.  It  la  agreed  tbat  time  la  tin 
caaoice  of  this  otmtract,  and  all  agreemanta 
of  second  party  must  be  strictly  complied 
with  within  the  times  herein  stated.  Said 
conv^ance  shall  be  taken  subject  to  all  aub- 
leasea,  mining  rights,  oontncts,  or  Ucenaea 
In  fovee  on  said  premises  on  tbe  date  of  the 
ddlvery  of  nid  conveyances.  Second  patty 
ahal^  by  written  agreement^  aasume  the  pay^ 
ment  0|C  all  ordoa  made  on  and  accepted  by 
trat  party  In  the  operation  ot  aaid  land. 
Saeend  party  shaJJ  also  by  written  agraa- 
mcQt  bind  himself  and  bis  aaslgna  to  pay  ar 


allow  to  Thomaa  I.  Kaoia  Us  rotate  aa  isy- 
alty  on  all  otcs  mined  from  the  Lana  B. 
mtne^  on  mining  lota  fourteen  (14)  and  fifteen 
OS)  on  said  land,  said  rebate  being  two  and 
ona-halt  per  cent.  ^  per  eent)  gnM  en 
aln^  and  five  per  eant  (B  per  emt)  giaaa 
on  lead,  and  also  to  pay  or  allow  to  Lively 
A  Oo.  tbalr  rebate  of  five  par  oeot.  per 
oent)  on  all  idnc  ores  cleaned  on  tlii^  taU- 
Ing  mill  on  said  land,  aald  ocea  being  pn>< 
dated  by  deaning  tailings  <m  their  mlU.  Un- 
til the  payment  ftf  tbe  said  final  sum  of 
elghty'flve  tbonsand  ^,000.0^,  fliat  parly 
shall  continue  to  operate  and  mine  said  land, 
and  collect  and  hoU,  for  fals  own  use  and 
benefit,  aS  the  tents,  revenues,  and  n^aMss 
aeroCtDBi.  aa  a  tbSa  agreemttit  had  net  bam 
made.  Witness  our  hands  the  day  and  year 
first  above  written.  Executed  In  triplicate. 
"James  O'NelU. 
**F.  B.  TIbbeta. 

a  a  Playtsr,  Agt" 
There  waa  aUm  a  final  agreement  entered 
Into  aa  the  2d  Uay,  but  not  dellveoied 
until  tbe  1st  day  of  June,  ttansfeBring  tbe 
lease  to  Tlbbets.  In  purananee  of  the  last 
csntraafc  Plaintiff  testified  aa  a  witness. 
His  testimony  tends  to  prove  the  formal  al- 
legotkna  in  the  petition,  his  buslnesa,  his 
■egotlationa  with  respect  to  tbe  sale,  and  the 
eonaammattott  of  tbe  original  contract  with 
0.  C.  Playter.  It  wlU  be  obacnad  that  bis 
negotiations,  so  fkr  aa  it  waa  necesaary  to 
confer  about  the  deal,  were  wttb  Bruen. 
Then  was  also  other  testimony  tnuUng  to 
show  Bmoi's  authority  to  repreaent  O'NelU. 
Oonnad  for  defendant  objected  to  all  conver- 
aati(HDS  or  agreements  with  Bmen.  on  the 
ground,  ttaey  urge,  tiiat  the  evidence  was 
iMuffldent  to  show  tfeat  Bruen  was  autboi^ 
laed  to  represent  O'Neill.  The  oidy  testlnHoy 
Ifftroduced  by  tbe  defendant  was  ae  Intn- 
daetlon  of  tbe  defendant  blmseU.  That  we 
may  fofly  appreciate  tbe  tbeory  of  the  de- 
fsnae,  we  here  quote  tbe  testtnumy  of  the 
dsfendant: 

James  O'Neill,  awom  as  a  witneas  on  be- 
talf  9i  the  dafnidant.  testified  aa  follows: 

Dtreet  examlnatltm:  **Q.  Yon  are  the  de- 
fendantT  A.  Tw,  abr.  QL  Realde  at  Webb 
City.  How  long  have  yon  rertded  there?  A. 
About  11  years.  Q.  Know  Ur.  Oorderf  A. 
Yes^  air.  Q.  When  did  yon  first  meet  Utm? 
A.  I  think  after  the  lat  of  June,  on  ttie 
street  oar,  when  I  was  going  to  Ctetana.  Q. 
That  was  what  year.  1809?  A.  Yra.  Q.  Do 
yon  know  this  man,  Gteddea?  A.  Know  of 
blm.  Q.  He  tesUfled  here?  A.  Yea.  Q.  Do 
yon  remember  seeing  blm  at  yomr  house  on 
«r  about  tbe  8d  of  June,  1690?  A.  Betwem 
tiie  2d  and  Btb.  to  tiie  evening.  Q.  Tell  the 
Jury  whether  or  not,  at  tbe  time  be  was 
th«e  at  your  bouse,  he  said  to  yon  that  If 
aweaiing  would  get  this  commlssien  tbey 
wonld  have  It,  or  words  to  that  effect?  A. 
Words  to  tbat  ^ect  He  said  they  woiUd 
ptoeecnte^  and  I  tiM  them  they  dldnt  bave 
any  otae^  and  he  said.  It  swearing  wooU 
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get  tbej  wonld  get  tt.  That  waa  Mr. 
Qeddea  that  teaUfled  ban  Oils  formoon.  Q. 
Did  yon  see  any  of  these  parties  after  thla 
contract  was  entered  Into  the  Ist  ctf  March? 
A.  After  the  22d  (tf  March?  Q.  Tea?  A.  I 
think  one  of  the  Playt«  b<^  alraig  pretty 
near  the  laat  of  AjirU.  He  aaked  me  some* 
Uilng  about  paying  some  money  and  giving 
them  mare  time.  I  told  him  I  wouldn't 
complicate  any  papers.  There  waa  one  set 
of  papas  out,  and  I  would  tfve  no  others 
until  that  time  run  out  Q.  What  papers 
did  yon  leter  to  thm?  A.  The  contract  I 
gave  them  to  buy  on  or  befwe  the  lat  of 
May.  Q.  The  oimtract  Introduced  In  erl* 
dence?  A.  Tes,  idr;  with  O.  G.  Playtw,  or 
his  aaidgns.  That  waa  the  flrat,  and  the  next 
was  made  to  I^'rederlck  B.  Tlbbets.  Q.  Tell 
tbe  lury  whether  or  not,  at  any  time  after 
this  contract  was  made  In  March,  you  had 
any  writing  with  them  In  re^rd  to  extend- 
ing the  time  until  after  the  Ist  of  May?  A. 
No,8lr;  I  didn't  Q.  Did  you  ever  agree  to  ex- 
tend the  time?  A.  No,  mAx.  Anybody  that 
aaked  me.  If  they  did  ask  me,  I  told  them  I 
wouldn't  complicate  the  matter.  Would  have 
noOilng  to  do  with  extending  the  time  until 
I  got  the  other  papers  taken  up.  If  they 
didn't  pay  that  day,  I  would  do  something 
else.  Q.  When  did  you  get  the  papna  back? 
A.  The  2d  of  May.  Tbey  were  left  in  the 
First  National  Bank  of  GarterrlUe,  and  were 
deUvered  to  me.  If  they  paid  thla  $85,000 
on  or  before  the  1st  of  "U&y,  fbey  were  to 
be  delivered  to  the  other  partlM;  If  th^ 
didn't,  tb^  was  to  be  delivered  to  me.  I 
went  over  on  the  2d  of  May  and  demanded 
the  papera.  Mr.  Kane  wrote  on  the  back  of 
the  envelope,  and  handed  It  to  me,  that  It 
was  9:00  a.  m.,  the  2d  of  May.  Q.  Did  yon 
evor  afterwards  promise  to  pay  Oorder  any 
commlBsltm?  A.  Never  had  any  ccmversatlon 
wia  falm  at  all  until  after  June,  to  my  recol- 
lection. Q.  Yob  hadn't  met  blm  paaonaUy 
at  that  time?  A.  Never  met  him  until  after 
the  Ist  of  June.  Geddes  and  I  had  a  very 
little  conversation.  Q.  Tell  the  Jury  whether 
at  any  time  you  delayed  carrying  out  the 
original  contract  fw  the  purpose  of  defiraud- 
Ing  at  beating  Gorder  out  of  his  commission, 
«r  anybody  else.  A.  I  did  not  I  could  get 
more  money  for  the  property  If  they  dldnt 
take  It  Q.  Tou  may  tell  the  jury  why  It 
was  you  refused  to  make  any  change  in  the 
contracts  or  negotiations  during  the  life  of 
the  first  contract?  A.  I  dldnt  want  to  get 
mixed  up  In  any  lawsuits,  because  I  hsd 
bad  contracts  out  befwe  and  wouldn't  do 
anything  until  they  wen  out  with  any  othw 
party.  When  I  agreed  to  anything,  I  held 
up  until  that  time  was  out  When  tiieae 
peoide  didn't  pay  their  money  In,  I  supposed 
it  was  out  The  papers  were  put  In  the 
First  National  Bank  at  Garta^e,  and  If 
they  paid  the  money  oa  or  befWe  that  date 
th^  was  to  take  the  papers,  and  If  not,  I 
was  to  take  ttiem.  If  they  had  paid  It  that 
Sawt  I  give  Corder  a  oontract  I  ahould  pay 


htm  15,000;  and  would  have  done  It  If  tbey 
bad  compiled  with  their  contract  tlie  way  the 
paper  read;  but  they  dldnt  do  i^  and  I 
didn't  pay  It  I  thought  if  there  was  axiy- 
thlng  In  papers,  why  they  were  to  do  as  tbe 
papers  said.  That  Is  what  We.  IBpencer  told 
me.  That  is  what  Mr.  Spencer  told  me— 
that  (we  day  waa  as  good  as  a  year,  and  one 
year  waa  as  good  aa  a  hundred,  when  tt 
comes  to  papers." 

Cross-enimlnatlon:  **Q.  Did  BpMicer  t»l] 
you  that?  A.  Tea,  air.  Q.  Whl^  one?  A. 
Arthur.  Q.  Arthur,  or  the  old  man?  A.  Ar^ 
thur,  on  tbe  2d  of  tlw  month.  Q.  Were  you 
thereat  tbe  time  he  and  the  old  man  and  yonr^ 
self  had  a  convezsatlm  about  Ois  thing?  A. 
Corder?  Q.  Tes?  A.  Yes.  Q.  IHdnt  yon  all 
have  a  conversation  about  it  one  time,  about 
the  effect  of  your  making  a  contract  <m  the  2d 
instead  of  on  the  Ist?  A.  Ocvder?  Q.  TesT 
A.  In  Spenco-'s  office?  Q.  YesT  A.  Noy 
sir.  Q.  There  wasnt  but  one  contract  out; 
was  there,  on  this  land?  A.  There  was  two. 
One  contract  to  Gorda.  |5,00a  Q.  Ttmt 
contract  and  the  contract  you  had  to  Hal- 
ter were  both  dated  March  22,  18097  A. 
That  was  all  that  was  out  at  tbat  time.  Q. 
Now,  when  George  Playter  saw  yon  on  the 
1st  of  May,  and  wanted  to  urange  with 
you,  or  told  yon  about  the  arrangnnaitB  he 
had  with  Bruoi,  to  extend  that  time,  he  was 
the  same  man  and  represented  the  same 
party  that  appeared  vrith  yon  on  the  2d  at 
fiapencer*s  office,  wasnt  he?  A.  He  spt^  to 
m&  Do  yon  want  I  should  tell  tbe  convert 
sation?  There  Is  too  many  questions  there. 
Q.  Gewge  H.  Playter  Is  the  same  Oetnge  H. 
Playter  that  saw  you  on  the  2d  of  May.  Is 
he  the  same  George  H.  Playter  that  saw  yon 
on  the  iBt  of  May?  A.  Yea.  Q.  These  Fhv* 
ters  were  the  parties  yon  bad  been  dealing 
with  all  the  time?  A.  One  Playter  was  the 
party.  Q.  One  w  the  other?  A.  Onn.  I 
was  dealing  with  one.  Q.  You  dealt  witb  O. 
a  Playter  first?  A.  Did  an  tbe  time.  Q. 
The  last  time  you  dealt  with  George  H.  Play- 
ter? A.  He  came  In  Uiere  and  signed  pa- 
pera,  I  tiilnk.  Q.  Oenge  H.  Playtor  signed 
papers,  dldnt  he?  A.  I  thon^  tt  was  Oe 
same  man,  0.  a  Playter.  Q.  This  pK^erty 
you  were  selling,  the  'Get  Then  Lesse,'  iwo- 
vided  for  in  the  second  contract  ^nu  the 
same  property  provided  for  in  tbe  first  con- 
tract? A.  With  tlion;  yea,  Ox.  Only  ttwas 
dlffermt  parties.  Q.  Only  tt  was  dlfftoent 
parties.  You  were  dealing  with  tlw  same 
parties?  A  No,  sir;  I  was  not  Q.  Witii 
the  same  property?  A.  Yes.  Q.  And  with 
the  Playters?  A.  Yes,  Mr;  but  not-  Q. 
Tell  me  how  It  is  you  wanted  to  get  abut 
first,  you  say,  of  the  contract  yon  had  with 
the  Playters  regarding  this  property,  and 
then  yon  went  ahead  and  made  the  eontnet 
with  them  for  tbe  same  propoty?  A.  To 
get  shut  of  Just  such  people  aa  you  are.  Q. 
Of  the  lawyers?  A.  Yes;  air;  exactly.  Q. 
There  irasnt  any  show  <m  earth  tix  a  ^w- 
snlt  If  yon  extended  the  contract?   i»  I 
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didn't  iDtoid  to  glTe  any  show.  I  don't 
think  there  la  any  now.  Q.  There  wasn't 
any  chance  on  earth  to  get  Into  a  lawsuit 
with  the  Playters?  A.  Not  If  I  went  accord- 
ing to  the  papers,  as  Spencer  told  me.  Q. 
Don't  lay  this  on  Spencer.  He  has  enough 
to  bear  hlmaelC.  I  want  yon  to  explain  to 
the  Jury  how  It  is  you  could  get  Into  a  law- 
suit, except  with  Corder,  in  this  transaction, 
if  you  had  extended  the  original  paper  of 
March  22d — the  contract  between  Playters 
and  yonrself?  A.  How  could  I?  Q.  Yes.  A. 
I  didn't  Intend  to  get  into  any.  Q.  How 
conld  yon  get  Into  one,  I  want  to  know?  A. 
I  don't  know.  May  be  you  conld  study  out 
Borne  way.  I  couldn't.  Q.  I  can't,  colonel. 
As  a  matter  of  fact  you  put  this  off  until  aft- 
er midnight  of  May  1st,  in  order  to  defeat 
Corder  from  collecting  his  commission?  A. 
That  is  what  yon  say.  Q.  Isn't  that  what 
yon  say?  A.  No,  sir.  Q.  You  say  you  nev- 
er had  any  other  arrangement  regarding  this 
contract  before  May  2d7  A.  With  whom? 
Q.  Regarding  any  other  contract?  A.  No, 
air;  or  wouldn't  have.  Q.  Playter  saw  you 
over  there  on  May  1st,  didn't  be?  George 
H.T  A.  I  couldn't  tell  you  what  date.  A 
few  days  before  the  time  run  out  Q.  Did 
yon  agree  to  meet  him  at  Spencer's  office 
the  next  morning  to  make  the  contract?  A. 
No,  sir.  Q.  Hare  any  conversation  with  him 
about  meeting  blm?  A.  I  told  him  I  was 
ready  to  deal  with  any  one  after  that  con- 
tract run  out  Q.  Did  yon  have  any  ar- 
rangement with  him  to  meet  him  at  Spa- 
cer's office  next  morning?  A.  No,  sir.  Q. 
How  did  you  happen  to  go  there?  A.  To 
see  Spencer,  my  attorneys;  to  see  whether 
I  was  doing  right,  or  not,  in  taking  up  the 
papers.  Q.  How  did  It  happen  the  Playters 
met  you  there,  and  you  entered  into  these 
negotlatloQB?  A.  You  will  have  to  ask  the 
Playters.  Q.  You  don't  know  how  they 
came  to  meet  you  there?  You  had  no  ar- 
rangement on  the  lat  by  which  you  were  to 
meet  them  on  the  2d?  A.  If  you  ask  Spen- 
cer, be  can  tell  you.  He  Is  attorney  for 
them.  Q.  You  didn't  have  any  arrangement 
to  meet  them  on  the  2d,  and  you  don't  know 
why  they  met  yon  there?  A.  I  didn't  go 
there  to  see  them.  Q.  Did  you  go  there  to 
have  this  second  contract  drawn  up?  A. 
Yes,  sir.  Q.  What  for?  A.  Because  they 
were  people  I  thought  I  could  trust  on  draw- 
ing up  papers.  Q.  Wby  did  you  go  there 
to  draw  It  up,  if  you  had  no  arrangement  to 
draw  It  up?  A.  I  went  there  to  see  if  I  did 
right  In  taking  down  the  first  papers.  I  was 
there,  and  the  other  was  drawn  up.  I  told 
them  the  first  was  out.  Q.  Did  you  have 
any  intention  of  drawing  up  another  con- 
tract? A.  No,  sir;  not  with  them.  Q. 
Spencer's  office  la  In  Joplin?  A.  Yes,  sir.  Q. 
You  live  at  Webb  Olty?  A.  Yes,  sir.  Q. 
Were  at  Webb  Olty  on  the  1st?  A.  Yes, 
sir.  Q.  Was  Playter  there  In  Webb  City  on 
the  Ist?  A.  I  saw  him  there.  Q.  How  long 
was  that  before  ttie  2dT  A.  It  wasn't  mon 


than  a  few  days  before  the  2d.  Q.  Yon  say 
now  yon  made  no  arrangement  wltb  him  to 
meet  him  after  the  expiration  of  that  con- 
tract? A.  I  made  no  arrangement  to  meet 
him  any  place.  Q.  You  don't  know  why 
you  did  meet  him?  A.  Only  what  X  told  you. 
I  suppose  he  was  In  thore  doing  business  with 
them,  the  same  as  I  was.  Q.  Was  any  other 
business  transacted  there  between  them  and 
the  Spencers?  A.  That  I  couldn't  tell  you, 
because  I  have  generally  all  I  can  attend  to 
to  attend  to  my  own  business.  Q.  Did  you 
have  any  other  business  there?  A.  I  had 
my  business  there  with  them  to  ask  if  I  was 
perfectly  right  In  taking  up  them  papers. 
Q.  You  had  no  other  business  in  Spencer's 
office  that  day,  except  something  connected 
with  the  'Get  There  Lease'?  A.  Perhaps 
you  know.  Q.  You  told  me  tliat.  Probably 
I  don't  know  as  much  as  you  do?  A.  You 
appear  to.  Ask  me  the  question,  and  I  will 
answer.  Q.  I  understood  you  to  say  you  had 
no  other  business  there  excepting  something 
connected  with  the  sale  of  the  'Get  There 
Lease'?  A.  That  is  all  I  went  for  on  the 
Qd,  to-  see  whether  I  done  right  in  taking  up 
the  papers.  I  am  not  an  attorney.  Q.  How 
much  did  you  get  as  the  purchase  price  out 
of  the  sale  of  the  'Get  There  Lease'?  A. 
You  mean  all  the  while?  Q.  Yes;  that  Is, 
from  Tlbbets  and  the  Playters?  What  was 
the  purchase  price?  What  was  received  by 
you  from  Tlbbets  or  the  Playters,  or  anybody 
else  Interested  with  yon?  A.  In  the  first 
place,  I  received  $5,000.  Q.  How  much  aft- 
erwards? A.  $95,000.  Q.  All  together  made 
$100,000?  A.  Yes.  Q.  Now,  you  thought,  by 
getting  down  there  on  the  2d,  and  drawing 
up  this  new  contract,  you  would  relieve 
yourself  of  the  obligation  to  Corder?  A. 
Why,  no;  I  dldnt  think  a  breath  about  Cor- 
der. I  thought  the  property  was  worth  more, 
and  I  would  get  it,  which  it  was.  Q.  Did 
you  have  Mr.  Corder  In  mind?  A.  I  didn't 
think  anything  about  htm.  I  supposed  Mr. 
Corder  was  out  of  it  after  that  date.  Q.  I 
believe  you  said  nobody  else  had  any  claims 
on  you  regarding  this  property,  excepting  the 
contracts  you  speak  of  of  March  22d?  A. 
Not  at  any  time.  Q.  You  don't  know  of  any 
lawsuits  tliat  were  threatening  against  you 
about  this  matter,  do  you,  at  that  time?  A, 
No,  sir;  I  wanted  to  steer  clear  of  them.  Q. 
Nobody  had  threatened  you?  A.  No.  Q. 
Playter  didn't  threaten  you?  A  They  could- 
n't. They  didn't  have  no  show  to  do  It  Q. 
I  am  askhig  if  they  did?  A.  No,  sir;  my  re- 
lations wltb  them  was  always  friendly,  and 
with  everybody  else.  I  thought  like  Oils,  if 
they  lived  up  to  the  contract  they  got  the 
money,  according  to  the  papers;  if  th^  did- 
n't, they  wasn't  entitled  to  it  That  Is  the 
same  as  to  any  other  papers." 

Redirect  examination:  "Q.  Did  you  au- 
thorize Bruen,  or  anybody  else,  to  extend  the 
time  or  agree  to  any  extension  of  time  on 
those  first  papers?  A.  I  do  my  own  business, 
regardless  of  Brnok  or  anybody  else,  when 
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I  am  able  to  walk.  Q.  Did  j«aT  A.  Mo» 
sir;  if  I  did.  I  gave  blm  a  paper.  <^  Some- 
tl^g  ma  aaid  htte  about  Bmcn  attcndfag 
tt»  tUs  matter  prior  to-  the  22d  of  Mareb. 
Where  were  you  then?  A.  Wbb  at  Hot 
Springs,  for  2ft  or  80  dajB.  Oeddes  wai  mia- 
tak«i  wbesi  he  said  he  mw  me  a  few  daya 
b^are  that;  beeaiue  I  went  there  the  ^Bt  of 
Fefarnary,  and  stayed  liiere  until  Sunday* 
the  19th  of  ManHi,  and  came  to  St  Louis, 
aad  had  some  ba^m  th»e  the  next  day. 
That  was  the  2Mh.  and  I  got  home  the  22d, 
in  the  morning.  Q.  After  yon  got  home  on 
the  22d  of  March,  this  contraet  was  ento^ 
Into.  Who.  represented  jon?  A.  Didn't  any- 
bedr  npreaent  w." 

Opinion. 

Tbts  Is  a  snfBdent  recitation  of  the  testi' 
meny  to  enable  ns  to  determine  tie  contio- 
verted  questlona  InvolTed  in  tbla  cause.  We 
hare  carefnlly  analysed  the  petition  In  this 
causiv  and  have  reached  the  conclusion  that  tt 
states  a  good  cause  of  action.  While  the 
contract  entered  lato  by  defendant  wltb 
phdntUT  Is  the  origin  of  the  cause  of  action, 
it  Is  not  in  fact  a  suit  upon  tbe  contract  but 
Is  dnutly  a  condse  statement  of  a  cause  of 
action  for  fraud,  alleging  the  damages  sos- 
talaed  by  reason  of  the  fraudulent  coodoet 
of  the  defendant  The  contract  was  an  ea- 
sential  ingredient  to  the  cause  of  action,  and 
la  embodied  In  the  statement  of  It  The  al- 
legations in  the  third  count  of  the  petttlcao, 
as  t«  the  contract  by  defendant  with  ptelntlft 
for  the  sate  of  this  mining  lease,  and  the  pez^ 
formanoe  of  It  by  plaintiff,  were  necessary  In 
order  to  place  plaintiff  in  a  position  to  com- 
pbUa  of  the  fraudulent  acts  of  defendant; 
which,  it  Is  averred,  deprived  him  of  the 
fratts  of  his  labor  in  the  performance  of  the 
costtract  The  cause  of  action  as  alleged  tn 
the  third  count  of  tbe  petttion  is  not  based 
upon  tbe  breach  of  the  yerbal  agreement  by 
defbndant  prior  to  the  exidratlon  of  the  acig<- 
ioal  contract  to  extmd  the  time  of  payment 
of  tiw  balance  of  the  pnrdiaae  money  to  tiie 
let  of  June.  In  this  re4>ect  the  prayer  of 
the  petition,  "That  by  reason  of  breach  of 
said,  verbal  agreement  and  promise  to  extend 
said  orl^nal  contract  by-  defendant  And  by- 
reason  of  tbe  fraud  thereby  practiced  on 
plaintiff  by  defendant  plaintiff  is  damaged 
in  tbe  ram  of  five  thonsand  dollars,  for  which 
SUBS,  togeth«'  wtth  costs,  plaintiff  prays 
Judgment"  Is  m^eading.  This  does  not 
howevw,  affect  the  substantial  averments  <jt 
tbe  petition,  and  would  not  prevent  a  recov- 
ery upon  the  tme  cause  of  action  stated  in 
the  petition.  The  erroneous  eonceptloti  of 
thla  verbal  agreem«)t  consists  In  treating  It 
as  a  part  of  the  cause  of  action,  when  its 
only  purpose  is  that  of  being  a  part  nt  the 
evidence  whldi  tends  to  establliSi  the  facts 
censtltntlng  the  cause  of  action. 

The  substantial  allegations  of  fraud,  as 
charged  In  the  petition,  are  In  respect  to  the 
efforts  of  tbe  defendant  to  bare  -ttie  time  ez- 


ptee  tn  whld)  tbe  original  contract  vras  to  l>e 
conmmmated  In  order  to  deprive  plaintiff  of 
bis  commission.  While  tbe  failure  to  carry 
out  tbe  verbal  agreement  that  on  the  1st  day 
of  May  he  (tiie  defendant)  would  extend  the 
time  tor  the  i-ompletkm  at  the  trade  would 
not  enmlsh  the  basis  for  a  cause  of  action, 
yet  It  was  competent  and  very  material  tea- 
timosy,  as  toidinc  to  show  how  defoidant 
was  ofieratlng  to  prevent  tbe  consummation 
of  the  original  contract  accordli^  to  Its 
t^ma.  This  is  not  an  action  to  enforce  the 
vertaal  contract  referred  to  In  the  petition, 
nor  is  it  an  action  for  the  breach  of  it  We 
may  eoDcede,  for  the  purposes  of  tMs  case, 
that  ttie  verbal  agreement,  la  respect  to  this 
wrttihig  lease,  was  not  of  such  a  character  as 
ceold  hare  been  enforced,  or  .for  which  an 
action  would  Ue  tor  the  breach  of  It  Yet  we 
take  H  that  In  this  action,  where  all  the  facts 
are  altoged,  and  it  is  charged  In  ^ect  that 
the  defendant  fraudulently  prevented  the 
coiis—ii  nation  of  the  original  contract,  In  or- 
der to  deprive  plalntifl  of  his  commission,  it 
was  dearly  competent  to  show  Mu  entire 
coBduet  his  or  his  ageofs  v^bal  agreemevt, 
which  were  calculated  to  deceive  or  mislead 
the  contracting  parties,  »d  prevent  them 
from  coa^ilylng  with  the  first  contract  The 
statute  at  frauds  has  no  application  to  tbe 
ca— c  of  action  stated  in  the  tbk'd  count  of 
the  petition. 

If  the  facts  are  tme  as  averred  in  the 
coimt  in  tbe  petition  upon  which  thla  case 
was  tried,  it  is  dear  that  they  constitulx  a 
fraud  iqtou  the  rights  of  tbe  plaintiff,  for 
vrhlch  he  is  entitied  to  recover  damages. 
Contracts  of  the  character  involved  In  this 
lltlgBttan  are  presumptively  entered  Into  In 
good  faith,  and  it  is  the  province  of  the 
courts,  tn  administering  the  law  as  to  such 
coattmcts,  to  carefully  protect  the  interests 
of  the  parties  according  to  the  true  spirit  and 
meaning  of  tbe  contract  Litigation  ia  not 
uncommon  upon  this  subject;  to  fa<^  It  has 
had  the  attention  of  the  coarte  of  all  the 
states  more  frequently  Uian  almost  any  other. 
An  examination  of  Oie  cases  will  demonstrate 
most  dearly  the  tendency  of  all  tbe  coorte  to 
ccaioosly  guard  againat  the  efforts  of  prin- 
cipals to  avoid  tbe  paymrat  of  the  legitimate 
commtadone  to  tbe  broker.  It  la  unnecessary 
to  burden  tills  opinion  with  the  dtatlon  of 
cases.  It  is  sufficient  to  call  attentttm  to  the 
very  careful  and  correct  annotation  of  all  tbe 
cases  on  this  subject  In  Brackeorldg*  v. 
Clarldgev  4a  R.  A.  698.  There  you  win 
find  but  one  unbroken  line  of  expreeslon, 
'"niat,  where  the  broker  is  the  Instrument 
through  which  tbe  sale  has  been  effected,  no 
sort  of  artifice,  deceit  or  fraud  will  deprive 
him  of  his  commission." 

Appelant  very  earnestly  In^tB  that  the 
testimony  as  to  tbe  conversations  and  agree- 
ment w4th  Bruen  was  tocompetent  on  the 
ground  that  no  suffldent  evidence  was  intro- 
duced irtiowing  bis  autborlty  to  represent  tbe 
dfitsndaot.  Conusal  tor  appellant  rery  aUr 
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and  logically  present  that  qaestioQ.  We  will 
eay,  however,  we  have  carefully  examined 
all  the  evidence  dlBclosed  by  the  record  on 
that  subject  It  must  be  noted  that  the  first 
negotiution  In  respect  to  this  property  was 
had  by  the  plalntlfl  with  Bruen.  C.  C.  Play- 
ter,  In  whose  name  the  original  contract  was 
made,  negotiated  and  talked  with  Bruen. 
George  Playter,  who  testified  as  to  the  ver- 
bal agreement,  negotiated  with  Bruen.  Thla, 
In  connectlmi  with  the  testimony  of  James  L 
Geddes,  certainly  was  sufficient  to  at  least 
submit  that  question  to  the  jury.  Witutiss 
Oeddes  testified  upon  that  particular  subject 
as  follows:  "Q.  Are  you  acquainted  with  Mr. 
Bruen?  A.  Yes.  Q.  What  relation  Is  he  to 
CoL  O'NelU?  A.  Son-in-law.  Q.  Now,  what 
conversation.  If  any,  did  yon  have  with  Col. 
O'Neill  regarding  Mr.  Bmen's  authority  to 
act  for  blm?  State  what  it  was  in  this  mat- 
ter. A.  He  said  anything  I  had  to  com- 
mnnlcate  or  any  act  of  Bruen  was  his  act. 
Mr.  Bruen  done  bis  business.  Q.  Was  that 
with  reference  to  this  transoetlon?  A.  Yes, 
sir."  There  was  a  anfiHclent  showing  to  sub- 
mit Ute  questions  to  the  Jury,  and  they  were 
the  triors  of  the  facts,  and  had  the  right  to 
weigh  the  tratimony  and  determine  the  fact 
as  to  the  authority  of  Bru«i  to  represent  the 
defendant 

This  brings  us  to  the  complaint  of  the  ap- 
pellant in  respect  to  the  instructions  of  the 
court,  upou  submitting  this  case  to  the  jury. 
The  Instructions  for  the  plaintiff  were  aa 
CoIIowb:  "(1)  The  eonrt  instructs  the  jury 
that  under  the  contract  read  In  evidence, 
dated  Mar<4i  22.  1899,  the  defendant  agreed 
to  pay  plaintiff  the  aum  of  five  thousand 
dollQTB  if  the  terms  and  conditions  therein 
expressed  were  compiled  with  by  0.  C.  Play- 
ter or  hfs  assigns.  You  are  further  in- 
structed that  if  you  find,  from  the  evidence, 
that  during  the  life  of  this  contract,  that  is 
to  say,  on  or  before  May  1,  1899,  it  was 
agreed  between  0.  0.  or  George  H.  Playter, 
acting  in  that  behalf  for  Frederick  B.  Tlb- 
tKts,  of  Boston,  Mass.,  If  yon  find  tbey  were 
BO  acting,  and  the  defendant  James  O'Xelll, 
by  himself,  or  through  his  ageoit,  G«orgo  H. 
Bruen,  if  you  find  said  Bruen  was  defend- 
ant's agent,  and  authorized  to  act  for  him  In 
reference  to  the  matter,  that  the  time  for 
the  completion  of  the  purchase  of  the  'Get 
There  Lease*  from  the  defendant  by  said 
Hbbets  would  be  extended,  provided  the  sum 
of  ten  thousand  dollars  was  paid  defendant 
<m  or  before  May  1, 1S99,  and  that  said  Tib- 
bets  was  able  and  willing  to  comply  with  the 
contract  read  In  evidence,  dated  March  22, 
1S99,  and  would  have  done  so,  had  it  not 
been  for  snch  agreed  extension,  if  you  find 
such  extension  was  agreed  upon,  and  the 
defendant  refused  to  grant  such  extension 
on  the  1st  day  of  May,  1899,  but  agreed  to 
make  a  contrax*t  with  them  on  the  next  day, 
and  thereupon  dM  make  the  contract  read  in 
evidence,  dated  May  2,  18S9,  and  If  you  fur- 


ther find,  from  the  evidence,  that  defendant's 
delay  in  making  the  last-named  contract  un- 
til after  the  1st  day  of  May  was  for  the  pur- 
pose or  with  the  intention  or  design  of  re- 
lieving himself  from  his  obligation  to  pay 
plaintiff  his  commiasion  as  agreed  upon,  or 
was  done  with  the  design  or  intention  on  hla 
part  of  depriving  plaintiff  of  his  commission 
for  the  sale  of  said  lease,  tiien  you  will  find 
the  issues  for  the  plaintiff,  and  assess  his 
damages  at  the  sum  of  five  thousand  dollars, 
together  with  Interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  the  time  demand 
was  made  by  plaintiff  upon  defendant  for 
such  commission,  if  you  believe,  from  the 
evidence,  such  demand  was  made.  (2)  The 
court  instructs  the  Jury  that  if  you  Und,  from 
the  evidence,  that  the  defendant  James 
O'Neill,  authorlepd  one  George  II.  Bruen  to 
act  for  him,  and  to  agree  with  Playtei*  for  an 
extension  of  the  time  in  which  to  comply  with 
the  contract  of  March  22,  1899,  read  in  evi- 
dence, then  and  in  that  event  an  agreement 
to  that  effect'  made  by  said  Bruen  would  be 
binding  on  defendant  to  the  same  extent  as 
if  made  by  himself  personally." 

Instruction  No.  1  Is  erroneous.  This,  as 
before  stated,  is  an  action  for  damages  in- 
duced by  the  fraudulent  acts  and  conduct  of 
defendant.  While  the  contract  fixing  the 
amount  of  commission  was  com[>etoot  evi- 
dence for  the  jury  to  consider  in  measuring 
the  damages  to  be  awarded,  yet  the  jury  had 
the  right  to  estimate  the  damages,  and  so 
state  in  their  verdict.  The  error  of  this  in- 
struction in  that  respect  is  In  the  fact  that 
the  court  tells  the  Jury  that  if  they  find  a 
certain  etate  of  facts,  tbey  will  assess  the 
damages  at  $5,000.  This  count  is  not  an 
action  on  the  contract,  and  the  contract,  un- 
der the  law  of  this  case,  cannot  definitely  fix 
tlie  amount  of  damages.  This  instruction 
should  liave  told  the  Jury,  if  they  find  for 
the  plaintiff,  tbey  should  assess  his  damagea 
at  such  amount  as  they  may  believe,  from 
the  evidence,  he  is  entitled  to,  not  exceediitf 
the  sum  of  $5,000.  It  was  also  error  to  iiave 
the  Jury  assess  as  damages  any  interest  The 
damages  In  this  cn&e  is  unliquidated.  No  In- 
terest is  claltned  in  -the  petition.  This  in- 
struction should  have  also  omitted  special 
reference  to  the  varbal  agreement  as  between 
Playter  snd  Bruen.  While  this  was  material 
and  most  Important  evidence  as  to  the  perpe- 
tration of  the  fraud  complained  of  in  the 
petition,  yet  it  ought  not  to  be  singled  out 
and  made  the  entire  basis  for  the  recovery. 
The  Issues,  by  an  appropriate  Instruction, 
should  be  clearly  defined.  Tbelr  attention 
should  be  called  to  the  contract  of  plaintiff 
with  defendant  for  the  sale  of  the  mining 
lease,  as  it  is  In  the  first  part  of  the  in- 
struction. This  should  be  followed  by  di- 
recting their  attention  to  the  contract  en- 
tered Into  by  Q  C.  Playter,  for  Tibbets,  with 
defendant,  purchasing  the  mining  lease,  and 
requiring  them  to  find  that  plaintiff,  nodfr 
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biB  contract  wtth  defendant,  tvought  abont 
tbU  sale;  then  followed  with  the  require- 
ment to  And,  by  reason  of  the  frandnlent 
acts  and  conduct  of  defendant,  the  action  of 
consummating  the  first  contract  was  defured 
and  prerented  by  defendant  until  the  2d  day 
of  Hay.  with  the  franduloit  Intent  and  de- 
sign of  depriving  plalntlfl  at  his  commission. 
Tbe  foregoing  Is  not  to  be  construed  as  a 
t<am  for  an  Inatmctlon,  but  simply  as  a 
sn^estlon  as  to  the  features  that  should  be 
embodied  In  one,  so  as  to  render  it  unob- 
jectionable. 

InstructiDn  N&  2  Is  erroneous,  because  it 
Is  calculated  to  mislead  the  Jury  a«  to  the 
true  purpose  of  the  testimony  as  to  tbe  Twbal 
agreement  by  Bruen  to  extend  the  time  In 
which  to  comply  with  the  contract.  That 
testimony,  as  before  stated.  Is  admissible 
only  for  the  purpose  of  estobllshlng  the 
diarge  of  fraud  allied  in  the  petition.  It 
Is  for  the  purpose  of  showing  the  efforts  of 
defendant  to  mislead  the  contracting  parties, 
and  then,  when  the  time  comes  to  act,  re- 
fuse  to  act,  and  by  that  method  prerent  the 
consnmmatton  of  the  first  contract  The 
orase  of  action  on  trial  does  not  require  the 
Jury  to  find  that  the  agreement  with  Bmen, 
as  the  agent  of  defendant,  waa  a  binding 
contract,  .and  one  that  could  be  enforced. 
The  concluding  part  of  that  Instmctlon, 
which  tells  the  Jury,  "then  and  In  that  erait, 
an  agreement  to  that  effect  made  by  said 
Bmen  would  be  binding  on  defendant  to  tlie 
same  extent  as  if  made  himself  pmonol- 
ly,"  should  be  left  out,  and  in  lieu  thereof 
might  be  added,  **then  and  in  that  erent  the 
acts  and  conduct  of  Bmen  In  respect  to  such 
agreement  will  he  construed  to  be  the  acts 
of  the  defendant,  and  the  Jury  may  take 
into  coQSlderatlon  moxA  facts  in  determining 
the  Issues  in  this  caase."  With  this  modifica- 
tion, the  first  Instruction  clearly  defining  tbe 
issues,  the  jury  would  be  advised  as  to  the 
application  of  the  testimony  as  to  the  Issues, 
and  not  misled  Into  the  belief  that  the  court 
was  directing  them  to  find  the  agreement  a 
binding  contract  upon  the  defendant, 

We  bare  examined  the  record,  and  have 
reached  the  conclusion  that  if  the  plaintiff, 
in  pursuance  of  his  contract  with  defendant, 
Iwought  about  the  rale  of  the  mining  lease, 
as  indicated  by  the  first  contract  with  O. 
O.  Playter,  and  tbat  defendant,  by  mislead- 
ing the  extracting  party,  and  by  his  fraud- 
ulent acte  and  condnct,  prevented  such  sale 
being  consummated  on  the  1st  of  May,  and 
designedly  deferred  the  final  completion  of 
the  sale  until  the  2d  of  May,  in  order  to  de- 
prive plaintiff  of  his  commission,  he  is  liable 
in  this  action.  This  is  substantially  the  conse 
ot  action  set  forth  In  the  third  comit  of  tiie 
petition.  The  discusiMon  of  the  errors  hi  the 
Instructious  given  at  the  instance  of  plaintiff 
indicate  clearly  the  views  of  this  court  as 
to  the  Issues  which  should  be  submitted  In 
the  declarations  of  law  upon  a  retrial  of  this 
case.  Hence  it  Is  unnecessary  to  review  the 


contentions  as  to  the  instructions  for  the  de- 
fendant, and  modification  ot  tiiem,  by  tbe 
court 

For  the  errors  as  Indicated  by  the  views 
herein  expressed,  the  judgment  will  be  re- 
versed, and  the  cause  remanded.  All  concur. 


8TAT0  ex  Inf.  OBOW,  Atty.  Gen.,  v.  ATOHI- 
80N,  T.  ft  S.  r.  BT.  0O.« 

(Snpreme  Court  of  Missouri.  June  IS,  UK)8.) 

RAILROADS  —  TBRUINALS  —  RBC0HS!ONlfBNT 
CHAROBS  —  QUO  WARRANTO  —  INIERSTATB 
OOHMBRCB-POWBRS    OF  OOHHIBBIOH— BX- 

CLUSIVBNB8S. 

1.  Hie  impoestion  of  a  reconslgnment  charge 
b7  railroad  companies  having  switch  tracks 
within  a  city,  whereby  a  certain  charge  Is  made 
for  tbe  deliveiT  of  each  car  of  grain  from  tba 
track  upon  which  It  is  originally  placed  to  that 
desiguated  by  the  consignee.  Is  a  matter  of  pri- 
vate concern  between  the  railroad  companieB 
and  the  consignees,  and  not  one  of  pnUic  in- 
terest, and  quo  warranto  wil!  not  lie  to  prevent 
the  companies  from  mailing  snch  charge. 

2.  Bev.  St  1889.  ||  1112-lllfi,  requiring  de- 
livery by  the  initial  carrier  of  fr^ht  upon  any 
track  it  owns,  leases,  or  usei^  or  can  ose,  does 
not  prevent  such  Initial  earner  from  assessing 
a  reconslgnment  charge  for  delivering  a  ship- 
ment  upon  another  track  than  that  upon  which 
it  was  originally  placed. 

8.  Quo  warranto  will  not  lie  to  prevent  the 
violation  of  a  custom  of  railroads  having  switch 
tracks  In  a  dty  to  deliver  consignments  of 
goods  from  one  track  to  another  witboQt  mak- 
ing extra  charge  therefor. 

4.  Interstate  Oommerce  Law,  H  1-0,  Act 
Feb.  4,  1887,  e.  101,  ^  Stat  879,  882  [U.  S. 
Comp.  St  ^1,  pp.  3164-3158],  provides  tiiat 
all  cnarges  for  service  rmdered  in  transporta- 
tion of  iHxq^erty.  or  for  lec^vlng,  delivering 
storage,  or  haDollng  of  such  propertr,  aball 
be  reasonable  and  last  and  prohibits  nnjnst 
discrimination,  and  prohibits  the  making  or 
giving  of  any  undue  or  unreasonable  preferenceh 
It  is  further  provided  that  for  any  violation  of 
the  act  tbe  carrier  shall  be  liable  to  toe  per- 
son injured  thereby,  and  that  any  person  claim* 
Ing  to  be  damaged  may  either  make  complaint 
to  the  interstate  commerce  commission  or  soe 
In  his  own  behalf,  etc.  Other  sections  of  the 
act  furnish  remedy  by  way  of  injnnction  In 
the  Circuit  Court  of  the  United  States.  Held, 
that  the  remedies  afforded  by  the  act  extend  to 
the  regulation  of  charges  imposed  by  railroad 
companies  for  the  transportation  of  conrign- 
meats  from  the  part  of  a  city  to  which  they 
were  originally  delivered  to  some  other  part 
at  the  cousignee'e  order,  and  exclude  tbe  review 
of  such  questions  by  quo  warranto  io  the  state 
conrts. 

6.  Under  Rev.  St  1888,  c.  12.  arts.  2,  4. 
establishing  a  state  railroad  commisrioo.  pre- 
scrlbliw  th^  powers  and  dntiesp  and  deaaiing 
that,  U  any  private  Individual  sustain  dam- 
ages by  reason  of  any  fault  of  a  railroad,  be 
shall  be  afforded  redress  by  resort  to  a  state 
court,  or  tj  complaint  to  the  railroad  com- 
mission, quo  warranto  will  not  lie  to  prevoit 
rnllroad  companies  from  making  reconslnimettt 
charges  for  delivering  cars  from  the  tradt  In  a 
city  upon  which  they  are  first  placed  to  another 
track  designated  by  the  conitignee:  the  remedy 
provided  by  statute  being  excloalve. 

In  Banc.  Quo  warranto  by  the  state,  on 
the  toformadon  of  Edward  O.  Crow,  Attor- 
ns General,  against  the  Atchison,  T<^ka  St 
Santa  F6  Railway  Company.  Writ  quashed. 

•Rebtarlag  denied  Jnly  9,  Utt, 
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,EdTrard  C.  Crow,  Atty.  Gen.,  Frank  Hager- 
man,  and  Adiel  Sherwood,  for  relator.  Ed> 
ward  D.  Kenna,  Robert  Dnnlap,  GardlDer 
Latbrop,  and  Samuel  W.  Moore,  for  respond- 
ent. 

BUBOBSS,  J.  ,  ThiB  Is  a  proceeding  bj 
QUO  warranto,  ex  Informatione  the  Attorney 
Ueneral,  against  tbe  respondent,  the  Atchison, 
Topeka  ft  Santa  F6  Railway  Company,  a  rail- 
road corporation  doing  business  in  this  state, 
to  onst  it  from  the  exercise  of  certain  rights, 
prlTileges,  and  franchises  alleged  to  be  il- 
legally exerclBed  by  it  The  Information  al- 
leges that  the  re^nndent  Is  a  corporation  of 
the  state  of  Kansas,  operating  lines  of  rail- 
way extending  through  the  territory  of  Okla- 
homa and  the  states  of  Colorado,  Kansas, 
Nebraska,  and  Missouri,  to  Chicago,  III.,  and 
extending  west  and  south  from  Kansas  City 
to  San  Francisco,  Los  Angeles,  and  San  Di- 
ego, Oal.,  and  tbe  Bio  Grande  river;  that  It 
has  no  authority  to  do  any  business  In  Mis- 
souri, except  as  a  foreign  railroad  corpora- 
tion, hariug  complied  with  Its  laws  and  ob- 
tained a  certificate  to  do  business  in  the  state; 
that  Kansas  City  is  a  market  dty  for  grain 
and  grain  products,  with  large  mills  and 
tioTator  facUltieB,  and,  being  located  on  the 
lines  of  many  railroads,  it  reaches  the  East- 
ern, Western,  Northern,  and  Southern  mar- 
kets; that  It  Is  Important  to  the  people  of 
this  state  that  Kansas  City  be  maintained  as 
a  grain  market;  that  there  Is  In  Kansas  City 
a  large  number  of  firms  or  companies,  em- 
ploying a  large  number  of  men  and  having 
a  large  InTestment  of  capital  tn  the  business 
of  dealing  In,  buying,  sellii^,  storing,  and 
handling  of  grain,  many  of  than  doing  busi- 
ness as  commission  merchants,  and  all  of 
whom  have  made  their  Investments  upon  the 
faith  of  the  course  of  business  hereinafter 
'stated;  that  Chicago  and  the  dtles  and  towns 
upm  the  Mlsalsslppi  river  are  strong  com- 
petlton  of  Kansas  City  for  grain;  that  it  has 
been  customary  to  ship  grain  to  Kansas  City 
in  car  and  train  load  lots,  and  place  the  same 
on  what  are  called  "hold  tracks,"  for  Inspec- 
tion, barter,  and  sale,  and  subsequent  direc- 
tions for  delivery  In  the  city  of  its  destina- 
tion; that  on  tiie  faith  of  such  universal  cus- 
tom and  usage  lai^  nunibers  of  the  citizens 
of  this  state,  and  especially  said  persons  at 
Kansas  City,  have  engaged  In  tbe  grain,  ele- 
Tatw,  milling,  feed,  and  stock  business,  and 
Invested  large  sums  of  money  therein;  that 
the  coarse  of  business  has  been.  In  shining 
grain  to  Kansas  City,  for  the  shippers  to 
draw  drafts  against  the  shipments  with  bills 
of  lading  attached,  with  tbe  right  to  the  con- 
signee to  Inspect  the  shipments  on  the  "hold 
tracks"  before  making  payment  of  such 
drafts;  that  about  57,000  cars  of  grain  are 
brooght  Into  the  Kansas  CSty  market  and 
placed  npon  the  "hold  tracks"  In  tbe  course 
of  a  year,  of  which  about  67  per  cent.  Is 
bnrai^t  In  by  the  Santa  P6,  Missouri  Pacific, 
Rock  Island,  and  Bnrilngton  Ballway  Com- 


m 

panies;  that  up  to  July  28, 1902,  the  universal 
custom  at  Kansas  City  and  all  dtles  west  of 
the  Mississippi  river  had  not  only  been  to 
place  tbe  cars  upon  the  "bold  tracks,"  but 
to  take  them  from  thence  to  the  point  ot 
delivery  la  said  dty  designated  by  tbe  coo- 
signee,  without  additional  charge  for  so  much 
of  the  carriage  as  passed  over  the  tracks  of 
the  Initial  carrier  or  the  tracks  used  by  It; 
that  switching  diarges  over  tbe  tracks  oi 
connecting  lines  were  made,  averaging  $3  per 
car;  that  48  hours'  free  time  for  Inspection, 
sale,  and  delivery  of  can,  after  arrival  on 
"hold  tracks,"  Is  allowed,  a  charge  of  |i 
per  day  per  car  bdng  thereafter  charged  tor 
demurrage;  that  the  grain  coming  to  Kansas 
City  is  largely  sent  to  elevators  for  cleaning 
and  gradii^  and  sutueqaent  sliipment  oat; 
that  there  are  a  number  of  lines  of  railway, 
of  which  Kansas  City  Is  the  western  ter- 
minus, which  are  the  competitors  of  respond- 
ent and  the  other  tbrough  lines  above  men- 
tioned for  traffic  destined  from  or  through 
Kansas  City  to  Eastern  and  Southern  points, 
and  such  companies  seek  to  carry  a  part  of 
the  grain  brought  into  Kansas  City  by  re- 
spondent to  polnte  east,  south,  and  north  of 
Kansas  Qity;  that  respondent  and  other 
through  lines  use  every  effort  and  endeavor 
to  carry  all  the  grain  brought  through  or  to 
Kansas  City  by  them  from  polnte  on  their 
lines  to  points  east,  north,  and  south  of  Kan- 
sas Caty;  that,  if  they  succeed,  competition 
between  the  various  railroads  for  the  haul 
east,  north,  and  south  of  Kansas  City  will  be 
destroyed,  which  competition  is  beneficial  to 
the  public;  that  the  Burlington,  Missouri  Pa- 
cific, Santa  F6,  and  Hock  Island  Railway 
Companies  are  the  only  companies  having 
lines  extending  from  the  west  through  Kan- 
sas City,  extending  east  thereof,  and  reach- 
ing the  Gulf  ports  and  the  porte  upon  the 
Great  Lakes;  that  said  four  companies  have 
adopted  the  practice  of  having  large  eleva- 
tors constructed  on  their  lines  in  tbe  heart 
of  the  grain  produdi«  country,  for  the  stor- 
age of  grain,  for  tbe  purpose  ot  having  such 
grain  carried  over  their  lines  for  tbe  longest 
possible  dlstence,  and  to  said  Gulf  and  Lake 
ports,  and  they  seek  to  impose  a  reconslgn- 
ment  charge  at  Kansiu  Qty  of  a  soffldent 
amount  to  deter  producers  of  grain  from 
shipping  the  same  to  the  Kansas  dty  mar- 
ket; that  to  protect  themselves  against  those 
producers  and  dealers  who  will  not  ship  ov«r 
the  Unes  of  said  four  companies  to  markets 
east  and  sooth  of  Kansas  CStj,  said  com- 
panlM  considred  and  confederated  to  adopt 
some  device  or  scheme  In  the  way  of  an  un- 
lawful delivery  charge  for  delivery  at  said 
Kansas  Olty  from  the  "hold  tracks"  to  the 
point  in  Kansas  City,  Mo.,  designated  by  the 
cons^ee,  which  would  enable  them  to  haul 
out  of  Kansas  City  practically  all  the  grain 
destined  east,  north,  and  south  thereof;  that 
such  scheme  Is  expressive  to  tiie  public,  a 
burden  to  tbe  Kansas  Olty  market,  Inter- 
feres vrith  shipments  tbereto,  and  places  fiie 
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-coDfiumert,  merchants,  and  people  ot  tbat 
clt7,  and  those  th&ie  dealing  In  grain,  at  a 
'lUsadTantace  in  attempting  to  compete  with 
the  Eastern,  Northern,  and  fiouthem  mar- 
kets; that  the  result  ot  the  combination  and 
conspiracy  is  to  divert  grain  fnom  the  Kan- 
sas City  market,  which  legitimately  would 
flow  to  the  said  market,  or  pass  through  the 
same  for  sale  and  ultimate  diaposittoo;  that 
said  ^in  is  concentrated  at  Western  points 
and  shipped  over  said  lines  to  points  aouth, 
east,  and  north  of  Kansas  City;  that  the  de- 
rice  and  eobeme  ao  adopted  was  this:  that 
said  fonr  through  Unes  would  make  an  extra 
eliarge,  called  a  "reconaignment  charge,"  of 
$2  per  car  for  dellTerlng  any  car  of  grain  in 
Kanaaa  City,  Mo.,  at  any  oaoaection  with  any 
other  railroad,  or  at  any  warehonse  or  mill 
or  elevator  or  private  industry  tiiareln,  In 
addition  to  the  Siwitching  and  deimtrrage 
-charsfee  hereinbefore  mentioned,  and  in  ad- 
-dltton  to  the  frelglit  charge  made  for  carry- 
ing such  grain  to  the  consignee  at  Kansas 
City;  that  notice  thereof  was  given,  making 
said  charge  efifectlTe  on  the  28tb  day  of  July, 
1902;  that  said  charge  Is  ultimately  paid  by 
the  ivoducer,  placee  tbe  Kansas  City  market 
at  a  'tUsadvantage  as  compared  with  other 
concentrating  points  west  of  the  Mlsalsslppi 
-rlrer,  and  is  wholly  unwarranted  by  law; 
that  said  reconsignment  charge  Is  absorbed 
or  refunded  If  grain  coming  into  Kansas  City 
over  one  of  said  four  lines  is  taken  out  of 
said  city  east,  north,  or  south  upon  any  of 
tbe  other  of  said  four  Unes,  but  not  if  it 
goes  ant  over  any  other  line;  tiiat  the  effect 
of  said  absorption  or  refunding  of  said  charge 
is  to  create  a  monopoly  in  the  buying,  sell- 
ing, and  dealing  In  grain  In  favor  of  those 
who  can  and  will  ship  out  of  Kansas  City 
over  one  of  said  four  linas;  that  the  scheme 
and  plan  aforesaid  is  a  dfscrlnkinatlon  in 
Kansas  C3ty,  Mo.,  in  charges  and  facilities 
between  transportatirai  oompanles  and  Indi- 
vldnals,  contrary  to  the  laws  of  the  state  of 
Missouri;  that  an  exclusive  right  and  priv- 
Itege  is  thereby  ^ven  to  shippers  out  of  Kao- 
■aai  City  over  said  four  lines,  contrary  to  the 
Conetitation  and  lavs  of  iUssouri;  that  said 
shippers  have  an  unlawfol  advantage  over 
those  persons,  Anns,  and  corporations  who 
do  not  so  chip,  and  who  are  engaged  In  sim- 
ilar huidness  under  similar  circumstances  and 
conditions  at  tbe  same  place;  that  the  com- 
petition of  other  railroads  for  the  transporta- 
tion out  of  Kansas  City  of  the  67  p^  cent, 
of  the  grain  or  grain  products  received  there- 
-at  over  said  four  lines  is  thereby  prevented; 
that  said  reconsignment  charge  constitutes  a 
-discrimination  against  the  locality  of  Kansas 
Gty,  because  no  luch  chaise  is  made  upon 
crain  or  grain  products  transported  to  any 
other  city  fn  the  state  and  afterwards  trans- 
ported therefrom;  that  under  the  laws  of 
'ttie  state  it  Is  the  duty  of  every  railroad  com* 
•pany  to  deliver  grain  at  every  point  desig- 
nated by  the  consignee  on  the  line  of  such 
•voaO,  ineiodliig  crosalngi  with  other  Itoei, 


without  diiBcrlmination;  that  tbe  result  Is 
that, tbe  respondent  is  illegally  charging  $2 
on  each  car  of  grain  shipped  to  Kansas  (^ty. 
Mo.,  fcr  delivering  the  same  in  said  city  to 
tbe  point  on  Its  lines  designated  by  the  eon- 
slgnee,  under  the  false  and  flctltlous  pretense 
that  It  has  the  right  to  place  tlie  car  upon 
the  "bold  tracks,"  notify  tbe  consignee  of  Ite 
arrival  at  such  point,  and  then,  when  he 
deaignatei  tbe  place  of  dettveir,  to  make  meb 
charge  for  such  delivery  by  c^lUng  It  a 
"reconsignment  charge,"  and  then  refund 
same  only  to  the  shipper  or  consignee  who 
wIU  ship  from  Kajisat  CSty.  Mo,,  over  thdr 
Unes,  or  any  one  of  tbe  said  few  thmuxb 
lines,  a  like  amount  of  grain  or  grain  prod- 
ucts. The  defendant  filed  answer  and  re- 
turn to  tbe  information  in  which  U  ntoed 
both  issues  of  law  and  of  fact 

The  Issues  of  law,  upon  which  the  cause  Is 
now  submitted,  are  as  follows:  (1)  That 
plataitlff  ought  not  to  have  or  maintain  lb 
aforesaid  action,  because  It  appears  upon  the 
face  of  said  information  that  tbe  object 
sought  thereunder  is  the  vindication  of  purely 
private  rights  and  the  redress  of  private 
grievances,  in  whl<di  the  public  has  so  inter- 
est, and  for  which  there  is  fnll  and  adequate 
remedy  both  at  law  and  in  equity,  available 
to  eacb  and  all  of  tbe  parties  interested  theore- 
in;  and  an  original  proceeding  by  infotnm- 
tlon  in  tbe  nature  of  quo  warranto  is  not  a 
proper  remedy  therefor,  and  this  court  has 
no  jurisdiction  over  said  matters  in  tills  pro- 
ceeding. (2)  That  there  Is  no  usurpation  or 
unlawful  exerctee  of  any  franctiise,  lis^t,  or 
privilege  set  out  In  said  information,  and  no 
sufficient  facts  stated  therein  to  constitnte  a 
cause  of  action,  or  to  entitle  informant  to  tbe 
Judgment  prayed,  or  any  relief  whatever,  in 
this  proceeding.  (3)  That  there  is  no  unlaw- 
ful exercise  of  any  rights,  privileges,  or  fran- 
chises shown  In  and'  by  said  information^ 
when  this  court  has  autbority  or  Jurtedlction 
to  inquire  into  or  adjudicate  concerning  in 
this  proceeding. 

It  is  Insisted  by  defendant  that  tbe  infor- 
mation shows  upon  its  face  that  it  is  prose- 
cuted solely  for  the  indication  of  private 
rights  and  the  redress  of  private  grievances, 
in  which  tbe  public  has  no  iDterest,  and  there- 
fore this  proceediflg  cannot  be  maintained. 
Upon  the  other  hand,  It  is  asserted  that  there 
is  nothing  in  the  information  to  justify  each 
claim,  but,  even  if  there  was,  this  eourt  has 
DO  power  to  interfere  with  the  determination 
of  the  Attorney  General,  upon  an  information 
of  this  character,  that  public,  as  distlngulsbed 
from  the  private,  interests  are  Involved.  We 
concede  that  the  Attorney  General  ex  officio 
exercises  his  own  discretion,  and  without 
leave  of  court  has  tbe  right  at  any  time  to 
file  In  the  Supreme  Court  an  information  In 
quo  warranto  wherein  matters  of  public  In- 
terest are  Involved;  but  that  be  cannot  main- 
tuin  such  a  proceeding  solely  for  tbe  vindi- 
cation of  private  rights  or  tbe  redress  of  pfl- 
Tate  grievances,  In  whi<A  tbe  pirtille  bu  no 
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Interest,  w«  think  cleftr,  and.  If  thftse  facta 
appear  from  the  infonnation,  tbey  may  be 
taken  adrojitagc  of  by  return,  or  Bp«cial'  plea 
to  the  order  to  show  cause.  The  chief 
grounda  of  comi^laint  are  those  affecting  the 
rights  of  certain,  grain  dealers  In  Kansas 
City,  and  certain  railroad  companies  whose 
terminus  la  at  that  ci^,  who  deny  the  right 
of  defendant  to  make  a  particular  charge, 
called  e  "recwslgnment  charge,"  oo  grain 
and  gi'aln  products  made  by  fouf  through 
lines  of  railroad,  for  a  service  actually  Ten<- 
dercd,  after  delivering  the  grain  upon  certain 
of  their  tracks  known  as  "hold  tracks,"  which 
said  service  had  been  performed  gratuitously 
prior  te  July  28,  1002,  and  which  said  charge 
absorbed  or  was  refunded  in  the  event  of 
reslilpment  out  of  said  city  over  any  of  said 
four  lines  of  road.  We  are  unable  to  see 
wherein  the  public  has  any  Interest  In  the 
"reconslgninent  cha^e,"  which  Is  paid  sole- 
ly by  certain  grain  deal^s  and  railroads 
whose  western  terminus  Is  at  Kansas  City 
for  an  additional  service  not  covered  by  the 
freight  Into  that  city,  and  which  they  have 
the  right  to  charge,  provided  It  be  nothing 
more  than  what  la  reasonable  for  the  serv- 
ices rendered. 

In  Spiling  on  Injunctions  and  Other  Ex- 
traordinary Bemedies  (2d  Ed.)  vol.  2.  §  1773, 
It  Is  said:  "It  has  been  stated  that  quo  war- 
ranto originated  as  a  prerogative  remedy,  and 
has  always  retained  the  character  as  a  judi- 
cial means  for  the  assertion  of  sovereign 
rights.  It  is,  and  always  was,  a  mandate  la- 
suing  from  or  at  the  Instance  of  the  sovereign 
against  an  individual  or  corporaticm,  requir- 
ing him  or  it  to  show  quo  warranto~by  wtiat 
warrant  or  authority— an  office  or  franchise 
Is  claimed  or  exercised.  That  feature  ad- 
heres to  it  iB  all  cases,  even  where  the  intez^ 
est  of  the  relator  seems  to  outweigh  any  pub- 
lic Interest  In  the  qnestfon  at  issue,  as  where 
It  is  resorted  to  to  test  the  title  to  an  office 
between  two  claimants;  for,  while  the  pub- 
lic may  not  have  any  interest  in  the  question 
whether  A.  or  B.  shall  perform  the  duties 
and  enjoy  the  emoluments  of  a  public  office, 
still  it  has  an  Interest  tliat  neither  A.  nor  B. 
shall  usurp  a  public  office.  And  the  same 
reasoning  applies  where  title  to  an  office  in  a 
priTate  corporation  is  in  dispute,  since  such 
controvert  usually  involves  the  further  ques- 
tion of  whether  a  corporate  francblaa  baa  or 
has  net  been  usurped.  Hence  quo  warranto 
wlU  not  issue  merely  for  the  determination 
of  a  private  right,  where  the  whole  commu* 
nlty  are  not  interested.  Parties  must  be 
their  own  judges  as  to  suits  they  will  insti- 
tute to  bare  their  private  rights  determined, 
and  these  must  be  tried  and  adjudicated  up- 
on their  merits,  where  no  general  public  in- 
terests are  affected."  I^ter  on  in  section 
1830,  of  the  same  volume,  it  Is  said:  "The 
people  of  the  state  have  no  power  to  invoke 
the  action  of  the  courts  of  justice  In  this  form 
for  the  redress  of  cItU  wrongs  sustained  by 
some  citizens  at  the  hands  of  others.  When 


the  people  come  into  court  In  the  name  and 
right  o£  a  sovereignty,  as  plaintiffs  in  a  civil 
action,,  they  must  come  upon  their  own  right 
for  relief  to  which  they  are  th^selves  enti- 
tled. It  is  not  sufficient  for  them  to  show 
that  wrong  has  been  done  to  some  one.  The 
wrong  must  appear  to  be  done  to  the  public, 
iu  order  to  support  an  action  by  the  people 
for  redress.  Thla  principle  has  been  applied 
and  illustrated  In  numerous  cases,  both  in 
England  and  the  United  States.  Thus,  where 
a  tuiTipike  company.  In.  making  the  road 
through  private  lands,  bad  failed  to  compen- 
sate the  owners  according  to  the  direction  of 
the  act,  it  was  held  that  the  company  was 
merely  a  trespasser,  and  that  the  fact  that 
the  public  was  in  na  way  Interested  in  such 
controversy  was  a  sufficient  reason  for  not 
granting  an  information  in.  the  nature  of  quo 
warranto.  In  such  cases,  It  la  plain  tlut  en- 
tering and  injuring  lands  of  private  parties 
is  neither  an  abuse  nor  an  assumption  of  cor- 
porate power,  but  singly  a  Tlolatlon  of  pri- 
vate right.  A  .provlskin  of  the  company's 
charter,  requiring  It  to  do  certain  things  be- 
fore entering  on  lands.  Is  inserted,  not  for 
public,  but  for  private,  security.  By  entering 
without  complying,  the  company  was  simply 
guilty  of  a  tort,  as  Its  trespassing  agenta 
would  hare  been  If  no  charter  had  been 
granted." 

la  Beach  on  Private  Corporations,  vol  1,  | 
58,  it  is  said:  "ScHuething  more  than  a  non- 
user,  accidental  negligence,  excess  of  corpo- 
rate power,  is  requlalte  to  constitute  a  cause 
of  forfeiture.  There  must  be  some  willful  or 
Improper  act  or  neglect,  such  as  to  work  or 
threaten  a  substantial  injury  to  the  public,  or 
actual  inability  to  perform  some  corporate 
obligation,  or  an  entire  noauser  of  its  pow- 
ers and  privileges  for  such  a  tlmo  as  to  cre- 
ate a  preamnptien  of  surrender.  The  trans- 
gression, must  not  be  mer^  formal  or  Inci- 
dental, but  material  and  serious,  and  such  as 
to  harm  or  menace  the  public  welfare;  tix 
the  state  does  not  ctmcem  Its^f  with  the 
quarrels  of  private  litigants.  It  furnlshea  for 
them  sufficient  courts  and  remedies,  but  Inr 
terrenes  as  a  party  only  where  some  public 
Interest  requires  its  action.  Corporations 
may,  and  often  do,  exceed  their  authority 
where  only  private  rights  are  affected.  When 
these  are  adjusted,  all  mischief  ends,  and  all 
harm  is  avwted." 

In  State  ex  rel.  T.  Meek,  129  Mo.  438,  81 
B.  W.  915,  the  court  aays:  "The  primary  and 
fundamental  question  in  a  proceeding  by  quo 
warranto  is  whether  the  defendant  is  legally 
entitled  to  the  office,  and  net  as  to  the  rights 
of  any  person  who  may  claim  it." 

In  Bamsey  v.  Carhart,  27  Ark.  12,  the  syl- 
labus is  as  follows:  "The  writ  of  quo  war- 
ranto will  only  issue  in  the  name  of  the  state 
in  cases  where  the  whole  community  are  in- 
terested, and  will  not  be  granted  at  tbe  in- 
stance of  an  individual  for  the  determinatloa 
of  a  private  right"  Tbie  court  says:  "The 
only-  question  it  whether  a  quo  wanraoto  will 

Digitized  by  Google 


780 


TO  80UTHW1DSTBBN  KBPOBTBB. 


Issue  on  the  relation  of  a  private  perBon.  It 
was  beld,  in  State  t.  Ashler.  1  Ark.  279, 
Caldwell's  Adm'r  t.  Bell  and  Graham,  6  Ark. 
227.  and  State  t.  WllUamB.  that  the  writ 
of  quo  warranto  would  onl7  Issue  on  the  re- 
lation of  the  Attorney  General,  in  the  name  of 
the  state,  in  cases  where  the  whole  commu- 
nity are  Interested,  and  would  not  be  granted 
at  the  Instance  of  an  individual  for  the  de- 
termination of  a  private  right.  •  •  •  Quo 
warranto  was  invented  originally,  not  to  de- 
termine which  of  two  persons  were  entitled 
to  an  office,  but  to  require  the  Incumbent  to 
show  by  what  authority  he  was  exercising  or 
attempting  to  exercise  the  duties  of  an  of- 
fice created  by  sovereign  authority.  The  is- 
sue was  between  the  state  and  the  person  In 
office,  and  not  between  two  persons  who 
claimed  the  right  to  exercise  its  duties.  In 
short,  quo  warranto  ia  the  right  of  the  state, 
and  only  Issues  at  the  instance  of  the  state. 
It  was  not,  nor  Is  it  now,  designed  or  used 
as  a  remedy  at  law  by  which  Individuals 
may  contest  the  right  to  an  office.  The  Ijeg- 
islatnre  has  provided  a  separate  remedy  for 
the  determination  of  such  a  question,  and 
the  parties  must  seek  the  remedies  provided 
for  them,  Ingtead  of  one  provided  for  the 
state." 

In  Cuplt  V.  Bank,  20  Utah,  293,  68  Pac. 
842,  the  court  says:  "It  is  well  settled  by 
abundant  authority  that  the  writ  will  not  Is* 
sue  and  cannot  be  invoked  for  the  purpose 
of  determining  merely  a  private  right  In 
which  the  public  Is  not  interested."  To  the 
same  effect  are  People  t.  Cooper,  139  111. 
461,  29  N.  B.  872;  People  ex  reL  v.  Bridge 
Co.,  IS  Colo.  11,  21  Pac.  898,  16  Am.  St. 
Rep.  182;  State  v.  Railroad  Co.,  60  Ohio  St 
289,  38  N.  B.  1061;  Territory  v.  Virginia 
Road  Co.,  2  Mont  104;  People  T.  Railway 
Co.,  8  Colo.  App.  301,  46  Pac.  219;  Attor- 
ney General  v.  Railway  Co.,  96  Mich.  65, 
65  N.  W.  662;  Attorney  General  v.  Salem, 
103  Mass.  133;  People  v.  Drainage  Commis- 
sioners, 31  111.  App.  219;  Reagan  v.  Loan 
&  Trust  Co..  164  U.  S.  362,  14  Sup.  Ct  1047, 
38  L.  Ed.  1014. 

Quo  warranto  Is  not  a  remedy  to  deter- 
mine disputes  between  private  persons  and 
a  corporation,  but  is  to  determine  by  what 
right  a  corporation  exercises  wrongfully  or 
illegally  a  certain  franchise,  or  to  oust  It 
from  ttie  right  to  be  a  corporation,  for  an 
abuse  or  nonuser  of  franchises  granted.  In 
a  word,  it  will  only  lie  against  a  corporation 
ffor  some  violation  of  its  charter.  But  it  is 
claimed  by  the  Attorney  General  that  sec- 
tions 1118-1116.  Rev.  St.  1899,  require  de- 
livery by  the  initial  carrier  of  freight  upon 
any  track  it  owns,  leases  or  uses,  or  can  use, 
and  that  the  enforcement  of  that  statute  nec- 
essarily deprives  the  railroad  companies  of 
this  right  to  assess  and  collect  the  reconslgn- 
ment  charges  described  in  the  information. 
We  are  unable  to  concur  in  the  view  that, 
because  the  statute  imposes  additional  duties 
npon  Initial  carriers  to  those  incurred  bj 


contract,  express  or  Implied,  that  flierefore  It 
in  any  way  derived  the  railroad  companies 
of  the  right  to  assess  and  collect  a  reasona- 
ble compensation  for  such  extra  work. 
There  is  nothing  in  the  express  terms  of  the 
statute  requiring  a  free  delivery  to  levators 
or  elsewhere  after  being  placed  on  the  "Iiold 
tracks,"  nor  can  such  duty  be  implied  from 
the  language  used.  Nor  do  we  believe  thei 
Legislature  so  Intended;  otherwise,  it  would J 
have  so  indicated.  Our  conclusion  la  that 
mere  private  rights  are  invoked  in  this  pro- 
ceeding, and  that  quo  warranto  will  not  lie. 

Nor  will  quo  warranto  lie  for  the  violation 
of  an  alleged  custom  of  gratuitously  per- 
forming the' services  for  which  the  recon- 
slgnment  charge  Is  now  made.  No  legal 
right  can  be  predicated  upon  such  a  custom. 
Usages  and  customs  may  be  useful  in  the 
interpretation  of  a  contract  which  was  made 
with  respect  thereto,  but  cannot  be  held  to 
create  them.  27  Am.  &  S^g.  Ency.  of  Law, 
712;  Ulmer  v.  Farnsworth,  80  Me.  600,  15 
Atl.  66.  "Usage  cannot  make  a  contract 
where  there  is  none."  National  Bank  v. 
Burkhardt  100  U.  S.  692,  25  L.  Bd.  766;  Tli- 
ley  T.  County  of  Cook,  108  U.  S.  165,  2«  L. 
Ed.  374. 

It  must  be  obvious  to  any  one  that  the 
charges  In  question  are  made  with  reference 
to  Interstate  commerce;  for.  as  long  as  the 
loaded  car  remains  in  the  custody  of  the  ini- 
tial carrier,  and  until  It  is  finally  delivered 
to  the  consignee  or  forwarded  to  its  final  des- 
tination upon  bis  order,  after  being  placed 
upon  the  "bold  tracks,"  any  further  move- 
ment of  the  car  would  be  a  part  of  the  In- 
terstate transportation,  cliarges  for  which 
service  are  fully  covered  by  the  Interstate 
iSvCommerce  law.  Act  Feb.  4,  1887,  c.  104,  24 
7  Stat  379  [U.  S.  Comp.  Bt  1901,  p.  3154]. 
Section  1  of  that  law  provides  that  the  pro- 
visions thereof  shall  apply  to  any  common 
carrier  engaged  in  the  transportatlGn  of  pas- 
sengers or  proparty  wholly,  by  railroad,  or 
partly  by  railroad  and  partly  by  water,  when 
both  are  used,  under  a  common  control,  man- 
agement, or  arrangement,  for  a  continDooa 
carriage  or  shipment  from  one  state  or  terri- 
tory of  the  United  States  to  any  other  state 
or  territory.  It  also  contains  the  following  pro- 
vision: "All  charges  made  for  any  service 
rendered  or  to  be  rendered  In  Qie  transporta 
tion  of  passengers  or  property,  as  aforesaid,  or 
In  counectlon  therewith,  or  for  the  receiving, 
delivering,  stomge  or  handling  of  such  prep- 
erty,  shall  be  reasonable  and  Just,  and  every 
unjust  and  unreasonable  charge  for  snch 
ser\ice  Is  prohibited  and  declared  to  be  on- 
lawful."  Section  2  prohibits  unjust  discrim- 
ination as  l>etween  shippers  In  the  making 
of  charges  for  any  service  rendered  In  the 
transportation  of  a  like  kind  of  traffic  nnder 
substantlally  similar  circumstances  and  con- 
ditions. Section  3  prohibits  the  making  or 
giving  of  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person, 
company,  firm,  corporation,  ox  locality,  or 
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any  partlcalaT  deieriptlon  of  tnfflc  Section 
6  proTldei  for  the  estalillflliment;  printing 
and  poatlns  of  scbednles  of  rates  In  force  at 
the  time  npon  Its  ronte,  which  sehedolee 
shall  plainly  state  the  places  upon  Its  rail- 
road between  which  j/tapaty  and  pasaengera 
will  he  carried,  and  "also  state  separately 
the  terminal  charges  and  any  rulings  or  reg- 
ulations which  In  any  wise  change,  affect  or 
determine  any  part  of  the  amregate  of  each 
aforesaid  rates,  fares  and  charges." 

It  will  thus  be  seen  that  any  and  all  serr- 
Ices  incidental  or  necessary  to  the  trans- 
portation and  final  dellTery  of  the  shipment 
Is  a  part  of  tiie  Interstate  tran^ortation.  and 
that  charges  therefor  are  regulated  by  the  In- 
terstate commerce  act  Section  8  provides 
that  for  any  violation  of  the  act  the  common 
carrier  "shall  be  liable  to  the  person  or  p^ 
s«i8  Injured  thereby  for  the  full  amount  of 
damages  sustained  In  conseqaence  of  any 
such  violation  of  the  p^vlslons  of  this  act, 
together  with  a  reasonable  counsel  or  attor- 
ney's fee.  to  be  fixed  by  the  court"  Section 
9  provides  "that  any  person  or  persons  claim- 
ing to  be  damaged  by  any  common  carrier, 
snbject  to  the  provisions  of  this  act,  may  ei- 
ther m;ike  complaint  to  the  commission,  as 
hereinafter  provided,  or  bring  suit  In  his  or 
their  own  behalf,  for  the  recovery  of  the  dam- 
ages for  which  such  common  carrier  may  be 
liable,  under  the  provislonB  of  this  act.  In  any 
District  Court  or  Circuit  Court  of  the  Unit- 
ed States  of  competent  Jurisdiction,  but  such 
person  or  persons  shall  not  have  the  right 
to  pursue  both  of  said  remedies,  and  must.  In 
each  case,  elect  which  one  of  the  two  methods 
of  procedure  herein  provided  for  be  or  they 
will  adopt"  Other  sections  of  the  act  txxc- 
nlsh  remedy,  by  way  of  Injunction  In  the 
Circuit  Court  of  the  United  States,  to  the 
commission  or  any  company  or  person  inter- 
ested In  Its  order  or  requirement,  against  the 
continuance  of  violations  of  the  act  by  com* 
mon  carrier.  Further  relief  by  way  of  In- 
junction In  the  Circuit  Conrt  of  the  United 
States  against  violations  of  the  act  is  af- 
forded by  virtue  of  section  3  of  a  recent 
act  of  Congress,  approved  February  19,  1903, 
entitied  "An'  act  to  further  regulate  com- 
merce with  foreign  nations  and  among  the 
states."   32  Stat  MS,  c.  708. 

That  the  validity  of  ail  charges  for  serv* 
ices  rendered  in  connection  with  Interstate 
transportation  is  vested  exclusively  in  the  In- 
terstate commerce  commission  and  the  courts 
of  the  United  States  Is  well  settled.  In  the 
case  of  Covington  &  Cincinnati  Bridge  Co.  v. 
Kentucky,  154  V.  8.  204,  14  Sup.  Ct.  1087,  88 
L.  Ed.  062,  the  state  of  Kentucky  passed  an 
act  providing  that  It  should  be  unlawful  for 
the  bridge  company  to  charge,  collect,  de- 
mand, or  receive  for  passage  over  the  bridge 
spanning  the  Ohio  rtver  any  toll,  fare,  or  com- 
pensation greater  or  in  excess  of  certain 
rates  prescribed  by  the  act,  which  were 
much  less  than  the  directors  had  fixed.  The 
conrt  held  that  the  traffic  across  the  river 


was  interstate  commerce;  that  the  bridge 
was  an  instniment  of  such  commerce;  that 
the  statute  woa  an  attempted  regulation  of 
such  commerce,  which  the  state  had  no  con- 
stitutional power  to  make,  and  that  Congress 
alone  possessed  the  requisite  poww  to  oiact 
a  nnlform  scale  of  charges  in  snch  a  case; 
the  anthorlly  of.  the  state  behig  Umlted  to 
fixing  tolls  on  snch  ebann^  of  commerce 
as  were  exclusively  within  Its  territory.  So 
In  Interstate  Commerce  Commission  v.  Rail- 
way Co.,  167  U.  S.  683,  17  Sup.  Ct  986,  42  L. 
Bd.  806,  It  was  said:  "It  must  be  conceded 
that  a  state  railroad  corporation,  when  It 
engage,  as  a  common  carrier,  In  Interstate 
commrace,  by  making  an  arrangement  for  a 
continuous  carriage  or  shipment  of  goods  and 
merchandise.  Is  subjected,  so  far  as  snch  traf- 
fic is  eonceraed,  to  the  regalatiwB  and  provi- 
slons  of  the  act  of  Congress.  *  •  •  So,  like- 
wise. It  Is  settled  that  when  a  state  statute 
and  a  federal  statute  operate  upon  the  same 
subject-matter  and  prescribe  ditCerent  rules 
concerning  it  and  the  federal  stetute  is  one 
withbi  ttm  competence  of  Congress  to  enact 
the  state  stetute  must  give  away.  Rhodes  v. 
Iowa,  170  V,  8.  412,  18  Sup.  Ct  664,  42  L. 
Bd.  1068;  Gatton  v.  Railway  Co.,  9S  Iowa, 
112.  68  N.  W.  589.  29  L.  R.  A  566;  Fielder 
V.  RaUway  Co.  (Tex.  Olv.  App.)  42  S.  W.  862; 
affirmed,  92  Tex.  176,  46  S.  W.  633;  .  Copp  v 
Railroad  Co..  48  La.  Ann.  511,  9  South.  441, 
12  L.  R.  A.  72S.  26  Am.  St  Rep.  198." 

It  follows,  from  what  has  been  said,  that 
no  common  carrier  doing  an  interstate  busi- 
ness derives  Its  right  to  charge  tolls  or  fares 
for  Interstate  transportation,  or  for  services 
therefor  or  In  connection  tiierewlth  from  the 
state,  but  from  the  federal  government; 
hence  the  stete  has  no  power  or  authority  to 
forfeit  such  right  or  franchise,  or  to  oust  any 
such  common  carrier  from  the  exercise  of  any 
snch  right.  But  even  If  the  matter  under 
consideration  Is  not  Interstate  (which  we  do 
not  concede),  and  the  state  alone  possesses 
the  requisite  power  to  regulate  the  charge  In 
question,  will  quo  warranto  lie  to  control  the 
defendant  company  In  making,  chaining,  and 
collecting  rates  for  transportation  and  for 
charges  for  serrlces  rendered  in  connection 
therewith?  The  Legislature  has  made  ample 
provisions  for  the  regulation  of  transporte- 
tion  charges  by  railroads  and  prohibiting  dis- 
criminations. Xrticles  2  and  4,  c.  12,  Rev.  St 
1809.  Unjust  and  unreasonable  rates  and 
charges,  discrimination,  undue  advantages 
and  preferences,  and,  in  fact,  the  entire  sub- 
ject-matter of  transportation  wholly  within 
this  state,  are  fully  covered,  remedies  provid- 
ed, and  penalties  Imposed;  by  the  article  last 
named  a  state  railroad  commission,  some  of 
the  powers  and  duties  of  which  are  provided 
for  by  said  article  2.  Ttx  commission  Is  also 
given  the  right  to  appeal  to  the  courts  of 
this  state  for  assistance  In  the  enforcement 
of  its  orders.  By  these  statutes.  If  any  pri- 
vate individual  sustains  damages  by  rea- 
son of  any  fault  of  a  railroad  common  car- 
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Iter,  lie  Is  afforded  Anvte  fedrees  b7  resort 
to  tbe  rt&te  coorti  or  bj  eom^alnt  to  tbe 
railroad  oommls^ii.  Tluae  statutes  luiTlng 
been  enaeted  In  pmsnanee  of  the  Constitu- 
tton.  tbe  remedies  tberedn  pointed  out  for 
redress  fw  damacss  snatained  are  eselnslTeb 
and  It  Is  tbevefore  not  vitbta  the  Jniisdle* 
tlon  of  tlUa  coort  to  «itert$Lbi  quo  warranto 
against  defendant  cm  aeeoont  of  any  sDcb 
matter. 

In  State  OK  reL  T.  Frandi,  68  Uo.  667,  it 
Is  said:  **When  the  Qennal  Assembly,  In 
obddlMioe  to  tbe  conatltntional  mandate,  des- 
tenstea  by  ceneial  law  tbe  court  or  courts, 
or  jndc^  by  wbom  electlim  contests  sbaU  be 
tried,  and  ngolatea  tbe  manner  of  trial,  and 
all  Inddsnts  thereto,  from  that  moment  the 
Juiisdletlon  of  coorte  or  judges  not  thus  des- 
ignated eeases.  If  they  possessed  it  b^ore, 
and  the  courts  to  wfaleb  the  Jurlsdletlon  Is 
confided  must  nerdse  It  as  iweicilhed  by 
law.  State  ex  rel.  Attorney  General  t.  Ma- 
son, 77  Uo.  189;  Btato  «x  rel.  Tall,  SS  Uo. 
97;  Comnunwaaldi  GarrlgtMB,  2S  Fa.  9, 
70  Am.  Dee.  108;  Commonwealtta  t.  Hrassey, 
•81  Pa.  101;  Baker  t.  BaUroad  Co.,  Sft  Uo. 
644;  Bonlaid  t.  aty,  86  Uo.  540;  People'B 
Bailroad  Co.  t.  Grand  Atc.  Ballway  Co.,  140 
Uo.  245.  60  B.  W.  829;  Young  t.  Ballway  Oo., 
88  Mo.  App.  008;  Stete  ex  rel.  t.  Marlow,  IS 
Ohio  8t  114.  In  Wtauw  Coal  Oow  t.  Bailroad 
Oa  (O.  C.)  62  7ed.  716,  It  was  said:  The 
right  of  action  edsfiag  at  cmnnum  law  lu 
favor  at  the  shipper  for  extortionate  chaises 
was  superseded  the  remedies  provided  by 
tiie  statutei.*  nmn^wut  the  entire  act  it  is 
dear  that  it  was  tbe  l^[lslatiTe  mind  to  Im- 
pose  upon  the  chosen  agonto  of  the  state, 
the  railroad  commissioners,  the  duty  of  sn- 
p«rrlslng  and  regulating  the  rates  charged 
by  sacb  carrier,  and  to  ascertain  and  declare, 
from  ttane  to  time,  as  the  changing  condi- 
tions of  trade  and  ccoomenie  might  suggest, 
wha^  as  betweoi  shipper  and  carrier,  la  a 
reasonable  and  just  rate  of  cMripensatton. 
In  the  absence  of  any  efflmatiTe  action  by 
the  eommlBsloaers,  the  Legislature  declares  s 
maximum  rate,  and  the  carrier  is  to  make 
and  keep  public  a  schedule  within  this  maxi- 
mum. Tile  railroad  commissioners  may  re- 
Tise  It  If  deemed  right  and  Just  to  do  so, 
and  rates  ttans  fixed  are  to  be  obserred  by 
tile  carrier  until  changed  conformably  to  the 
statate.  The  statote  expressly  declares  It 
to  be  unlawful  toie  the  carrier  to  oact  a 
greater  or  less  rate  tiun  that  so  scheduled. 
In  the  absence  of  any  afflrmative  action  by 
tbe  commiasloners,  the  Intendmrait  of  law, 
artring  fEMu  tiie  legal  presumption  that  pnb- 
Ue  officers  perform  tb^  duties,  should  be 
that  no  complaint  had  arisen  of  unjust  char- 
ges, or  that  tbe  commissioners,  who  are  pre- 
sumed to  be  In  possession  of  tbe  sdiedule 
adopted  by  ttie  carrtv,  deoned  tite  maximum 
fixed  ^  the  carrier  and  Legislature  to  be 
taasoMable  and  Juat  •  *  •  A  right  of  ac- 
tion tai  fftTor  of  the  dilpper,  it  may  be  con* 
csfiedt  existed  at  oesornGSk  law  for  extortloa- 


ate  charges;  but  the.  statute  has  snpersedetf 
the  common-law  remedy." 

Oar  conclusion  is  that  evm  If  the  recon- 
slgnment  cbacge  be  not  InterBtate,  but  within 
tbe  ccmtrol  and  nnder  tlte  jurfsdicttim  of  this 
state,  quo  waitanto  will  not  He  to  oonttol  the 
d^ndant  In  making,  charglnc,  and  oolleet- 
tng  rates  for  transiMX'tatton  and  charges  for 
oerrlces  rendered  In  connection  therewith. 
Nor  do  we  think  the  Informatln  sbows 
such  a  stete  of  facte  as  would  from  any 
BtendiwlQt  of  Ttow  antiKHize  the  Isasance  of 
the  writ  of  ouster. 

The  plea  to  tbe  Informatton  will  be  sus- 
tained, and  writ  avasbed.  It  Is  as  srdeied. 
All  concur. 


101  LIVB  STOCK  OO.  T.  KANSAS  OITT, 

M.  ft  B.  B.  CO.* 
(Court  of  Appeals  at  Kansas  GUy,  Uo.  Jane 
8,.  1908.) 

0ARRIBR3— LIVB  STOCK— DELA.T  IN  TEAN8IT— 
UABILITY  or  INITIAL.  CARRIBB— CONHBCT- 
INQ  CARRIBRS— REFUSAL  TO  ACCEPT  STOCK 
—  GROUNDS  OP  RBPUSAL  —  CONTRACT  OF 
8HIPMBNT— STIPULATIONS-NOTICE  OF  IHUt- 
KY-MBASUBB  OP  DAUAQBS-INaTRVCTIOHft- 
FRBJUDIOLAL  BRROR. 

1.  In  an  actioo  against  an  Initial  carrier  for 
injarr  to  oattl«  In  traoeit,  the  evidaace  axam- 
lued,  and  held  to  sufllcieDtlr  disclose  negUgeux. 

2.  Where  tbe  agents  of  a  connecting  carrier 
refuse  to  accept  cattle  tendered  by  the  Initial 
carrier,  because  unaceompsaiod  by  a  resnlar 
waj-biU,  as  requiretl  by  a  rale  ttC  their  com- 

fianj,  responaibUity  for  tbeir  refusal  is  oo  the 
□iual  carrier,  even  thongh  It  famished  infor- 
mation sufficient  to  bare  enabled  the  oonnecting 
carrier  to  receive  aad  properly  bill  the  cattle. 

3.  In  an  action  against  an  initial  carrier  for 
damages  to  cattle  in  transit,  a  charge  that  plain* 
tiff  was  not  compelled  to  consent  to  a  delivery 
of  the  cattle  to  any  other  conuectiDg  carrier 
than  that  designated  by  it  was  Impcoptf,  where 
there  was  no  evidence  that  defendant  ztauired 
plaintiff  to  so  consent. 

4.  In  an  action  against  a  railroad  for  tnjury 
to  cattle  in  transit,  a  charge  that  the  miaaare 
of  damages  waa  the  differeuce  between  the  con- 
dition of  the  cattle  as  they  should  have  arrived 
at  a  certnin  point  and  their  condition  as  they 
did  arrive  was  not  prejudicial  to  defendant  in 
misstating  their  destination  as  billed,  where  the 

Elace  named  in  tbe  charge  aud  that  designated 
y  the  bill  were  bat  a  few  miles  apart. 
8.  A  stipulation,  in  a  contract  of  ^(pmeot  of 
cattle,  that  in  case  of  loss  the  valoe  snoidd  be 
fixed  as  at  the  time  and  ^ce  of  shipnieot,  is 
valid,  though  there  is  nothing  to  show  that  the 
transpoi-tatioo  was  at  a  redured  rate, 

8.  Notice  of  injury  to  stock,  required  by  ■ 
contract  of  shipment  to  be  given  by  tbe  shipper 
as  a  condition  precedent  to  his  right  to  damages 
for  such  injury,  was  waived  by  tbe  carrier, 
where  it,  on  receiving  a  partial  and  IncoBplete 
notice,  refused  to  investisate  the  lAipptr's  daam 
and  denied  liability. 

7.  'J'bough  a  contract  of  shipment  of  cattle 
provided  that  the  shipper  should  at  h^  own  riak 
feed  and  water  its  Rtock  wltile  en  route,  wher« 
the  carrier  undertook  to  perfona  that  dotj 
against  the  protest  of  plaintiff,  it  was  Uahlo  tor 
dama^res  resultlDK  from  a  negligent  perframance 
thereof. 

Appeal  from  Circuit  Court,  Jftckson  Coon- 

ty;  Wm.  B.  Teasdale,  Judge. 

"Rehearlns  dflnled  JtUM  SS,  tHt. 

f  f.  8aa  Oarrlsrs,       f,  Cant.  B4fr  |  M» 
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Action  IV  th«  101  Live  StoA  Company 
against  tbe  Kanaas  City,  Mempbls  &  Blr- 
minfbam  Railroad  Company.  From  a  Jvdc* 
ment  tor  plalatttf,  defodant  appeala.  Be- 

li,  E*.  Barker  and  Prat^  Dana  ft  Black,  for 
appellant,  J.  0.  Rosenberger  and  EtalE  ft 
Mlcliaeli^  for  respondent 

Statement. 

BBOADDUSi  I.  TtLto  ia  a  mlt  by  the  101 
Live  Stock  Conpany  against  tbe  Kansaa 
City,  HtmpUm  ft  Btavlngbam  Railroad  Com- 
pany for  delay  «C  a  ahipment  of  stock  at 
Houpbls,  Tenn.,  and  for  a  flUlnre  to  prop- 
erly feed,  water,  and  take  care  of  tald  stock 
on  the  part  of  tbe  Union  StoAyarda  Com- 
pany at  liempbli,  Tenn.,  into  wtaosa  hands 
they  veft  placed  by  the  railroad  company 
while  tralttng  further  orders,  and  to  comply 
-with  tbe  federal  statatea  Id  regard  to  waters 
Ing  and  feeding  atoek  in  tatnalt  There  wet* 
three  corata  lu  plaintUTs  second  amended  pe- 
tition. At  the  trial  platntnr  dlnrnisnfid  as  to 
tbe  first  and  ttdrt  coonta  of  tbe  petitioo,  and 
stood  i^n  ttiQ  seoond  eoant,  wtalcb  alleged: 
That  defendant  m»  a  railroad  cwpoiation 
and  a  common  carrier  between  Binning  ham 
and  Memphis;  that  on  tbe  Sth  day  of  Jnne^ 
18D8^  ftt  7  ottocA:  a.  m.,  at  Birmingham,  de- 
fendant received  S61  bead  ot  cattle  to  tains- 
port  to  Xenqihta,  Tean.,  and  there  d^er  to 
a  oonnectlBg  Une,  tbe  St.  XahIs,  Xnn  Moim- 
tatn  ft  Sevtbern  Railway  Oompany,  for  fvt- 
Iber  tRBsportatton  to  White  Eagle;  Old.; 
that  at  said  time,  and  for  a  long  tbne  prior 
thent^  there  was  and  had  been  a  cnstom  <hd 
tbe  part  of  said  last-named  railway  not  to  re- 
celve  any  cattle  anlese  tbe  same  was  accom- 
panied by  regular  waybills  or  expense  vouch- 
ers, Showing  weight  of  shipment  and  freight 
cbarges  ttereon,  and  advanced  and  back 
ehaivee  and  expenses  of  soch  shipment  to 
MempUs;  that  thto  was  well  known  to  de- 
fwdant;  that;  at  the  time  defendant  reoelTed 
tts  cattle,  at  Bfaningham,  defendant  failed 
and  neglected  to  procnre,  provide,  ta  make 
ent  aald  regular  bnilng,  ftned  to  inform 
^alnttft  of  the  rale  exacted  by  the  St  Lonla, 
nroo  Mountain  ft  Sootbem  Railway  Company 
aforesaid  aa  to  eoch  waybills  or  expense 
vouchers,  and  failed  to  notl^  plaintiff  that 
it  wonld  be  unaUe  to  deliver  aald  cattle  In 
a  reaaonahle  time;  that  by  reason  of  said 
negligence  or  carBleBsneas  defendant  did  not 
and  could  not  dellror  said  cattle  to  the  said 
St  LonlB,  tion  Mountain  ft  Southeni  Sail- 
way  Company  In  a  reasonable  time,  and  not 
nntil  24  hours  bad  elapaed;  that  during  said 
delay  d'efendant,  against  the  protest  of  plain- 
tiff, caused  said  cattle  to  be  unloaded  hi 
stodt  pena  or  yards  wboTIy  nnflt  for  the  prop- 
er care  of  aald  cattle,  where  said  cattle  were 
not  property  watered  or  fed  or  cared  for; 
that  by  reason  theieof  plaintiff  was  compelled 
to  pay  980  for  feed  and  stockyard  charges, 
fid  fbr  BwltcUng  c3iai%es,  and  was  oompdled 
to  make  two  sti^  en  route,  Instead  of  <me; 


that  41  head  of  cattle  sickened  and  died,  and 
tbe  remaining  320  bead  became  sick  and 
ahrunk  In  weight— «U  to  plalnHITa  damage 
In  tbe  sum  of  f  l,fiOa 

Tbe  evidence  was  somewhat  aenfilctlng. 
Howew,  on  the  part  of  plaintiff.  It  tended  to 
show  the  following  facts,  Tia.:  That  plaia- 
tUt  was  engaged  In  the  cattle  business  In 
Oklahoma  Territory;  that  In  the  firing  of 
1898,  through  its  agent,  one  Z.  T.  Miller,  It 
bought  and  shipped  ttom  Selma,  Ala.,  861 
bead  of  cattle  to  White  Bagle,  In  aald  tearrl- 
tocy;  that  they  were  billed  fron  Seimn  over 
the  Western  Railroad  to  Mootgemecy,  from 
Montgomery  to  Birmingham  over  ttw  Louia- 
vlUe  ft  Nashville  Railroad,  from  Birming- 
ham to  Memphis  over  fbc  defendant  railroad, 
from  Memphis  over  the  Iron  Mountsln  BaU- 
road  to  Coffeyville,  and  from  CoOeiyvUle  to 
thehr  destination  over  the  Santa  FA  Railroad: 
that  they  were  loaded  at  Sclma  In  eight  cars 
at  0  o'clock  p.  m.  Saturday,  June  4;  tiutt 
Miller,  plaintiff's  agent,  accoinpanied  the  cat- 
tle, and  that  they  arrived  at  Montgomery  at 
about  midnight  tbe  aame  day;  that  the 
Lonlsvllle  ft  NaabvUle  Railroad  then  to<rik 
charge  of  them  and  dellvoed  them  at  Bir- 
mingham at  about  5  o'clock  a.  m.  Sunday, 
June  Sth;  and  that  at  Montgodoiery  nine  oth- 
er car  loads  at  cattle  ti»i<«ig^»E  to  parties  by 
tbe  name  of  R^ecs  wrae  attached  to  the 
train,  so  that  when  It  arrived  at  Birming- 
ham the  train  conslated  of  17  ear  loads  of 
cattle.  PlalntUTa  evidence  tended  to  show 
that  MlUcr  had  nothing  to  do  with  the  Rogers 
cattle,  while  that  at  defendant  tended  to 
ahow  that  be  did.  At  Birmingham  the  Louis- 
ville ft  NashvlUe  Railroad  turned  tbe  cattte 
over  to  the  defendant,  and  new  ccaitracts 
were  entered  into  between  Miller,  plaintiff's 
agent,  and  tbe  defendant,  by  which  the  latter 
agreed  to  carry  and  deliver  them  to  the  Iron 
Mountain  Railroad  at  MempUs.  Tbe  train, 
composed  of  the  17  car  leads  of  cattle,  left 
Mrmlngham  at  about  6  o'clock  l  m.  June 
Sth,  and  arrived  over  defendant's  road  at 
Memidils  at  about  5  o'dock  p.  m.  of  tbe  same 
day.  Pli^tlfl's  cattle  had  been  bUled  In 
the  care  of  the  Iron  Mountain  Railroad  at 
Memphis,  the  connecting  line  wbhA  was  to 
carry  them  from  that  point  to  Cofleyvllle, 
Ean.»  under  an  arrangement  with  the  Inm 
Mountain  agent  made  by  Miller  before  leav- 
ing Selma, 

The  evidence' further  tended  to  riiow  that 
tt  was  Miller's  totontlon  to  stop  at  Little 
Rock,  AA.,  a  station  on  the  Iron  Mountain 
Railroad,  to  rest,  water,  ai^  feed  the  cattle, 
In  conipllance  with  the  act  of  Congress  pro- 
hibiting shin^eis  and  railroads  from  comfln- 
Ing  cattle  In  can  longer  than  28  hours  with- 
out unloading  them  for  feed,  water,  and  rest: 
that  tbe  distance  from  Memphis  to  Uttle 
Rock  was  150  miles,  and  that  the  cattle  could 
have  arrived  at  said  last-named  place  wltiiln 
28  hours.  If  def«adant  had  imnnptly  delivw^ 
ed  them  to  the  connecting  line  MlUer  gave 
as  bis  reason  for  wanting  to  unload  and  feed 
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xt  Little  Sock,  Instead  of  at  Memphis,  that 
the  run  from  that  place  to  White  Eagle  could 
have  been  accompUBhed  Id  24  hours,  so  that 
only  one  stop  for  feed,  watra",  and  rest  would 
have  been  neceseary  for  the  entire  Journey, 
which  would  save  the  expense  of  two  stops 
on  the  road  for  said  purpose,  whereas  It 
would  have  required  more  than  28  hours  to 
have  made  the  distance  from  Memphis  to 
White  Eagle,  requiring  two  stops,  and  with 
added  expense.  Miller  had  telegraphed  ahead 
to  the  Iron  Mountain  agent  at  Memphis  that 
the  cattle  were  on  the  way,  and  when  they 
arrived  at  Memphis  said  road  was  ready  with 
an  engine  and  train  crew  to  start  on  the  jour- 
ney at  once  with  them.  There  was  evidence 
tending  to  show  that  when  the  cattle  got  to 
Memphis  the  cars  containing  them  were  set 
upon  what  was  known  as  the  "transfer 
track,"  and  the  defendant's  agent  went  to 
the  office  of  the  Iron  Mountain  Railroad,  In- 
formed Its  agent  that  be  had  no  billings  cov* 
erlng  plaintiffs  cattle,  and  that  all  he  did 
have  was  a  memorandum  called  a  "slip  bill- 
ing" or  a  "hilling  with  weight  and  charges  to 
follow."  The  Iron  Mountain  road  refused  to 
accept  the  cattle,  unless  accompanied  with 
a  regular  shipping  blU,  containing  weights, 
charges,  destination,  and  other  necessary  In- 
formation for  forwarding  freight  of  the  kind. 
Whereupon  the  defendant's  agent  sent  the 
cattle  to  the  stockyards  for  the  purpose  of 
unloading  them.  To  this  Miller  objected,  at 
which  time,  according  to  his  testimony,  de- 
fendant's agent  said  to  him  that  they  would 
do  as  they  pleased  with  them.  Miller  stated 
that  he  Insisted  oo  having  the  cattle  proceed 
to  Little  Rock,  where  he  Intended  to  feed, 
and  offered  to  pay  the  freight,  and,  in  addi- 
tion, $5  more  per  car  than  the  regular  tariff 
mte.  but  the  agent,  not  having  the  billing, 
could  not  furnish  the  amount  of  charges,  and 
refused  his  offer;  that  he  then  asked  the 
agent  to  ascertain  by  telegram  the  amount 
of  the  charges,  but  the  agent  refused  to  do 
so;  that  he  himself  sent  a  telegram  to  de- 
fendant's general  freight  agent  at  Kansas 
City,  Mo.,  asking  him  to  guaranty  to  the  Iron 
Mountain  road  that  the  freight  charges  would 
not  exceed  the  amount  he  bad  paid  on  a  prior 
shipment,  to  which  he  received  no  answer. 
The  defendant  unloaded  the  cattle  In  tbd 
stockyards.  There  was  evidence  that  tbesn 
yards  were  In  bad  condition  and  unfit  for  the 
proper  care  of  cattle,  and  that  they  wew* 
not  properly  fed  and  watered;  that  the  cat- 
tle were  fresh  from  grass,  and  would  not 
eat  the  cotton  seed  hulls  given  them  until 
they  were  starred  into  doing  so;  that  Miller 
demanded  hay,  but  there  was  none;  that  be 
made  an  effort  to  get  water  for  the  cattle, 
and  asked  for  the  key  to  the  water  box,  and 
was  told  that  It  was  lost;  that  as  a  result  of 
the  condition  of  the  stockyards  and  treat- 
ment of  the  cattle  while  there  the  plaintiff 
lost  six  of  them;  and  that  the  remainder  be- 
came weak  and  feverish  and  sick,  and  b^ian 
to  get  down  in  the  can. 


The  delayed  waybills  arrived  at  Memphis 
at  6  o'clock  p.  m.,  when  the  cattle  were  re- 
loaded. They  reached  CoffeyviUe  at  abont 
9  o'clock  p.  m.  June  7th,  where  a  stop  was 
made,  the  28-hour  limit  having  expired,  when 
they  were  rested  and  fed.  At  CoffeyviUe 
the  billing  was  changed  from  White  Eagle  to 
Bliss,  a  place  claimed  to  be  more  convenient 
for  unloading.  They  arrived  at  BUss  at 
about  0  o'clock  p.  m.,  where,  when  they  were 
unloaded  from  the  cars,  It  Is  claimed  that 
they  stampeded,  and  got  beyond  the  control 
of  those  in  charge  of  them,  and  rushed  to  a 
pond,  where  many  of  them  drank  too  much 
water  and  were  foundered.  There  was  evi- 
dence going  to  show  that  within  36  hours 
after  they  were  unloaded  16  of  them  had 
died,  and  that  within  10  days  41  had  Oied, 
and  that  the  othera  did  not  recover  their 
health  before  the  expiration  of  two  months. 
There  was  evidence  tending  to  show  the 
amount  of  damages  sustained.  A  letter 
from  Miller  to  Mr.  Riddle,  defendant's  gen- 
eral freight  agent  at  Kansas  City,  was  in 
evidence,  in  which  he  stated  plalntitTs 
damage  in  the  total  was  $479.50;  but  this 
statement  only  referred  to  five  dead  cattle. 
His  explanation  was  that. his  only  purpose 
in  writing  said  letter  was  to  give  defendant's 
agent  an  opportunity  to  visit  the  cattle  ranch 
to  see  the  cattle  and  investigate  hla  claim. 
Said  Riddle  acknowledged  receipt  of  Miller's 
letter  notifying  him  of  the  toss  of  and  dam- 
ages to  the  plaintlfTs  cattle,  but  he  declined 
to  Investigate  the  matter  and  denied  all  lia- 
bility therefor.  There  was  evidence  show- 
ing that  the.  waybills  In  question  were  in 
the  office  of  the  Louisville  &  Nashville  Rail- 
road at  Birmingham  at  the  time  plalntiflTi 
cattle  were  shipped  over  defendant's  rail- 
road, but  that  defendant's  agent  u^Ugently 
failed  to  obtain  them  and  forward  them 
with  the  cattle.  The  agents  of  the  defend- 
ant railroad  were  forbidden  the  use  of  mem- 
orandum waybills,  such  as  defendant  bad 
when  plaintiff's  cattle  reached  Memphis; 
and  it  was  a  rule  of  the  Santa  F6  Railroad 
not  to  receive  shipments  on  memoranda  of 
the  kind,  of  all  which  defendant  had  notice. 

The  contract  of  shipment  In  part  reads  as 
follows: 

"Live  Stock  Contract  Executed  at 
Bgham.,  Ala.,  station,  June  6,  1898. 

"This  agreement,  made  between  the  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company,  of  the  first  part,  and  Zeck  Miller, 
of  the  second  part,  witnesseth:  That  where- 
as, the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company  is  a  common  carrier  only 
at  tariff  rates  and  subject  to  the  above  rules 
and  regulations,  all  of  which  are  hereby 
made  a  part  of  thfs  contract,  by  mutual 
agreement  between  the  parties  hereto,  now, 
therefore,  for  the  consideration  and  mutual 
covenants  and  conditions  herein  contained, 
the  said  first  party  wlU  transport  for  the 
said  second  party  the  live  stock  described  be- 
low, which  It  has  received  fw  shipment. 
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and  parties  In  charge  thereof  as  benliiaftar 

proTlded,  vlB.: 

"  cars,  said  to  con- 
tain   head  of  cattle, 

conaigned,  as  stated  in 
ma^ln,  from  Birmingham, 
Ala.,  station  to  Memphis, 
Tenn.,  station,  and  at  that 
place  dellTered  to  — — 


"Tblf  oompcnr. 
iB  behalf  ol  and  M 
agent  tor  connect- 
ing line  or  llnea, 
but  not  as  prlnol- 
pal,  guarantlea 
tbrough  rat«  as 
herein  Mt  forth. 


or  connecting  line,  at  rate 
named  In  mai^gln,  the  same  being  a  special 
lire  stock  rate  made  in  cwsideration  of  the 
provisions  contained  in  this  contract,  for  and 
In  consideration  of  whldi  qpedal  rate  the 
said  second  party  hereby  covenants  and  agrees 
as  follovrs: 

**••••• 

*^  *  •  And  If  any  said  stock  shall 
sustain  injury  or  damage  white  In  transit, 
the  presumption  sball  be  that  the  same  re- 
sulted from  overloading,  or  from  the  neglect 
or  inattention  of  the  party  of  the  second 
part,  or  bis  or  their  employes  accompanying 
said  stock,  for  whlcb  the  party  of  the  first 
part  sball  In  no  respect  be  liable. 

"Third.  That  at  his  own  risk  and  expense 
be  la  to  take  care  of.  feed,  water,  and  at- 
tend to  said  stock,  while  the  same  may  be  In 
tlic  stockyards  of  the  said  first  party,  or  else- 
wh^,  awaiting  shipment,  and  while  the 
same  Is  being  loaded,  transported,  unloaded, 
and  reloaded,  and  to  load  and  unload  and 
reload  the  same  at  feeding  and  transfer 
points,  and  wherever  the  same  may  be  un- 
kmded  and  reloaded  for  any  porpose  what- 
erer,  and  hereby  covenants  and  agrees  to 
hold  said  first  party  harmless  on  account 
of  any  or  all  losses  of  or  damage  to  his 
said  stock  while  being  so  In  his  charge,  and 
ao  cared  for  and  attended  to  by  him  or  his 
agent  or  employes  as  aforesaid.  And  In 
ease  the  first  party  should  for  any  reason  un- 
dertake to  water  and  feed  said  stock,  It 
sball  not  be  liable  for  Insufficient  supplies  oi 
Imperfect  discharge  of  such  undertaking. 
*•«••«* 

"Sixth.  That  tor  the  consideration  afore- 
said said  second  party  further  agrees  that, 
as  a  omdltlon  precedent  to  his  right  to 
any  damages  or  any  loss  or  Injury  to  his 
■aid  stock  during  the  transportation  thereof 
or  previous  to  loading  thereof  for  shipment, 
be  will  give  notice  to  writing  of  his  claim 
tiierefor,  stating  the  grounds  thereof  to  some 
general  dfflcer  of  said  first  party,  or  to  Its 
nearest  station  agent,  or  to  the  agent  at  the 
delivering  station  on  the  railroad  which  car- 
ries the  said  stock  to  destination,  or  to  the 
nearest  station  agent  or  general  officer  of 
such  delivering  road,  before  said  stock  is  re- 
moved from  the  point  of  shipment,  or  from 
the  place  of  destination,  and  before  such 
stock  is  mingled  with  other  stock,  and  with- 
in five  days  after  the  delivery  of  such  stock 
at  Its  point  of  destination,  to  the  end  that 
mch  claims  may  be  fully  and  fairly  Investi- 
gated, and  wUI  afford  a  full  and  fair  oppor- 
tunity for  the  Investigation  thereof;  and  a 
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failure  to  comply  in  every  respect  with  the 
terms  thereof  shall  be  held  to  be  a  waiver 
by  said  second  party  of  any  such  claim,  and 
shall  be  a  complete  bar  to  any  recovery  there- 
for. No  one,  except  a  general  office  of  said 
first  party,  has  authority  to  waive  such  no- 
tice, and  he  only  In  writing. 

*•*••-•• 

"Eighth.  The  said  second  party  further 
agrees,  for  the  consideration  aforesaid,  that, 
In  case  of  total  loss  of  his  said  stock  from 
any  cause  for  which  the  said  first  party  shall 
be  liable  to  pay  for  the  same,  the  actual  cash 
value  at  the  time  and  place  of  shipment 
shall  be  taken  as  full  compensation  there- 
for." 

Defendant  offered  evidence  to  the  effect 
that  the  Louisville  &  Nashville  Railroad  set 
the  cars  containing  the  cattle  on  its  track  at 
Birmingham,  but  that  Its  agent  did  not  deliv- 
er any  billing,  expense  accounts,  or  anything 
else  to  defendant  at  the  time;  that  Miller 
was  anxious  for  the  cattle  to  go  forward  as 
soon  as  possible,  and  that  In  order  to  ac- 
commodate blm  defendant  made  np'a  special 
or  extra  freight  train  for  the  purpose;  and 
that  If  It  had  not  made  up  a  special  train,  as 
stated,  the  catUe  would  not  have  left  Bir- 
mingham until  11:46  o'clock  p.  m.,  and  would 
not  have  reached  Memphis  until  2:30  p.  m. 
the  next  day,  which  was  only  a  few  hours 
before  the  time  they  afterwards  In  fact  did 
leave  Memphis.  Defendant  claitns  that  on 
account  of  the  ftillure  of  the  Louisville  & 
Nashville  Railroad  to  deliver  expense  bills  to 
defendant  at  Birmingham,  and  on  account  of 
the  hurry  to  have  the  stock  reach  their  des- 
tination AS  soon  as  possible.  It  forwarded 
the  cattie  to  Memphis  without  the  Infonna- 
tion  in  the  possession  of  the  said  Louisville 
ft  Nashville  Railroad  Company.  It  was 
shown  that  the  latter  company  sent  to  de- 
fendant's agent  at  Birmingham  the  r^lar 
waybills  for  plaintifTs  cattie  at  about  10 
o'clock  Sunday,  June  5th,  about  three  hours 
after  they  had  started  for  Memphis,  and  at 
the  same  time,  notified  defendant  that  the 
bills  for  tbe  Rogers  cattle  had  not  been  re- 
ceived, which  were  not  delivered  until  the 
next  day.  Upon  receipt  of  the  waybills  for 
plalntiflTs  cattle,  defendant's  agent  at  Bir- 
mingham telegraphed  to  its  agent  at  Mem- 
phis of  such  receipt,  and  also  other  infor- 
mation, which  the  defendant  claims  was  suf- 
ficient to  have  authorized  tbe  agent  of  the 
Iron  Mountain  Railroad  at  Memphis  to  have 
received  plalntifTs  cattie  and  to  have  for^ 
warded  them  at  once.  There  was  evidence 
going  to  show  that  tbe  Iron  Mountain  Ball- 
road's  agent  at  Memphis  would  have  re- 
ceived plaintiff's  cattie  when  they  arrived, 
and  forwarded  them  upon  the  Information  In 
the  slip  waybills  mentioned,  had  defendant's 
agent  tendered  them  separately  from  the  cars 
containing  tbe  Rogers  cattie;  but  it  seems 
he  did  not  do*  this,  as  he  wanted  to  get  rid 
of  them  all  at  the  same  time.  And  It  la 
claimed  that  it  was  through  Miller's  Infln- 
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ence  that  plaintiff*!  cattle  wa«  not  so  receiv- 
ed and  forwarded  at  once,  because  he  want- 
ed both  ahlpmenta  kept  together,  for  the 
purpose  of  getting  the  Kogers  cattle  upon  his 
ranch,  so  that  he  would  hare  tiie  oppor- 
tunity of  grazing  them;  but  there  la  no  evi- 
dence that  be  iQflnenced  the  Iron  Mountain 
a^nt  In  the  matter  to  any  ratent  There 
was  evidence  to  the  effect  that  the  water  that 
the  cattle  drank  when  unloaded  at  Bites  was 
so  Impure  as  to  cause  their  death.  There 
was  also  evidence  that  the  cattle  were  worth 
more  In  Oklahoma  than  at  Setma,  the  point 
of  shipment. 

The  finding  and  Judgment  were  for  the 
plaintiff  In  the  sum  of  $856,  from  all  which 
defendant  appealed. 

Opinion. 

The  contention  of  tiie  defendant  is  that  nn* 
der  the  evidence  the  court  committed  error 
in  not  Instructing  the  jury  to  return  a  ver^ 
diet  for  the  defendant,  and  that  the  court 
committed  enoT  in  the  giving  and  refustaig 
of  certabi  instructions  named.  We  believe 
that  the  court  committed  no  error  In  refoff- 
ing  to  instruct  for  the  defendant  on  the  evi- 
dence, as  there  was  ample  proof  to  show 
that  it  was  through  the  neglect  of  defend- 
ant's agents  that  the  plaintiff's  cattie  were 
not  promptly  received  and  shipped  by  the 
Iron  Mountain  road  on  their  arrival  at  Mem- 
phis, which  act  of  negligence  resulted  In 
some  damage  to  plalntifTs  cattle.  And  It 
Is  not  a  matter  of  dispute  that  It  was  negli- 
gence on  defendant's  part  not  to  have  had 
a  proper  billing  accnnpanytng  the  shipment 
of  the  cattle  from  Birmingham.  Reynolds 
V.  Ry.  Co.,  121  Mass.  201;  Mt  Temon  Go. 
V.  By.  do..  92  Ala.  296,  8  Sontb.  687;  Ins. 
Go.  V.  Ry.  Co.,  8  Baxt  268.  Besides,  the  jury 
might  have  found,  upon  the  evidence,  that 
the  Iron  Mountain  road  would  have  received 
and  promptly  shipped  plalntifTs  cattle  on 
their  arrival  at  Birmingham,  on  the  inftmna- 
Hon  contained  In  the  "slip  waybills,"  had 
they  been  tendered  as  a  separate  shipment 
from  that  of  the  Rogers  cattie. 

Instructions  Nos.  1  and  2  are  not  subject 
to  the  objection  made  by  defendant  that  the 
Jury  were  authorised  to  find  against  defend- 
ant on  a  general  custom  between  the  con- 
necting carrier  and  railroads  generally, 
whether  defendant  had  notice  of  such  cus- 
tom or  not.  On  the  contrary,  such  Instruc- 
tions require  that  such  notice  to  defendant 
should  have  been  shown. 

Said  instructions  are  also  attacked  on  the 
ground  that  It  makes  the  case  depend  upon 
the  theory  that  defendant  did  not  obtain  the 
regular  billing  of  the  cattle  from  the  Louis- 
ville ft  Nashville  Railroad,  as  the  Informa- 
tion obtained  was  all  that  was  neccssaiy.  It 
may  be  true  that  the  Information  could  have 
enabled  the  Iron  Mountain  Railroad  to  have 
received  the  cattie  and  billed  tbem  properly 
to  the  next  connecting  carrier;  but,  If  Its 
■genta  refused  to  recrtve  and  ship  them  be- 


cause tiie  regular  waybill  was  not  tendered, 
which  they  were  authorised  to  do  under  the 
rule,  the  fault  was  with  the  defendant,  and 
there  wAs  no  delivery  to  tiie  connecting  car- 
rier. Ins.  Co.  V.  Ry.  Oo.,  8  BaxL  (TennJ 
268;  Reynolds  v.  By.  Co.,  121  Mass.  291; 
Mt  Vernon  Co.  v.  By.  Ca,  supra. 

Instruction  No.  5  Should  not  have  been 
given,  because  It  was  not  authorised  by  the 
evidence.  It  was  not  shown  that  the  plain- 
tiff was  required  to  consent  to  a  deliv^  of 
bis  cattle  by  defendant  to  Its  own  road  or 
that  of  any  other  connecting  carrier.  This 
fnstructitm  In  effect  tells  the  Jury  that,  as 
the  plaintiff  had  the  right  to  designate  the 
railroad  at  Memphte  to  which  It  wished  de- 
livery to  be  made,  he  was  not  compelled  to 
consent  to  a  delivery  of  said  cattle  by  de- 
fendant to  Its  own  or  any  other  connectlag 
carrier. 

Instruction  No.  4  Is  criticised  because  it 
fixes  the  measure  of  the  damages  to  the  cat- 
tle as  the  fflfferenee  between  their  condltiim 
as  tiiey  should  have  arrived  at  Bliss  and  their 
condition  as  they  did  in  fact  so  arrive  This 
objection  Is  based  upon  the  fact  that  the  cat- 
tle were  destined  for  White  Ea^e,  and  not 
Bliss;  but,  as  it  was  shown  that  the  two 
points  were  only  a  few  miles  apart,  the  con- 
dition of  the  cattie  would  not  have  been  ma- 
terially different,  bad  they  been  unloaded  at 
the  former,  instead  of  at  the  latter,  point. 
The  defendant  could  not  have  been  preju- 
diced by  the  giving  of  said  Instmctlon. 

But  the  farther  objection  is  made  to  said 
Instruction  tiiat  It  fixes  the  value  of  the  cat- 
tie  at  their  destination,  whereas  the  contract 
fixes  their  value  at  the  place  of  shipment.  It 
Is  contended  by  plaintiff  that  this  provision 
of  the  contract  Is  Invalid,  because  there  was 
no  consideration  for  It,  as  the  rate  charged 
was  not  a  reduced  rate.  There  Is  noUiIng  in 
tills  case  to  show  that  the  rate  for  transpor- 
tation was  a  reduced  rate.  In  Kellerman  v. 
Ry.  Co..  130  Mo.  178,  M  S.  W.  41.  8T  S.  W. 
828,  it  was  held  that  "a  stipulation  In  a  writ- 
ten contract  of  shipment,  placing  a  limited 
valuation  on  the  property  shipped  In  case  of 
Its  los9  by  the  default  of  the  carrier,  wfa«i 
not  made  in  consideration  of  special  or  re- 
duced rates  of  shipment,  Is  not  binding  on  the 
shipper."  See,  also,  Bowrlng  v.  By.  Co.,  77 
Mo.  App.  250.  "In  the  absence  of  any  agree- 
ment, the  place  for  fixing  tiie  value  would  be 
at  the  place  of  dellv«y."  Sturgeon  v.  Ry. 
Go.,  65  Mo.  S68;  Glascock  v.  Ry.  Co.,  69  Mo. 
569;  Ry.  Co.  V.  Traube,  59  Mo.  3S5.  But  the 
contract  here  Is  not  one  fixing  the  value  of 
the  cattie,  but  merely  a  stipulation  providing 
at  what  point  this  value  shall  be  fixed.  In 
D.  Klass  Commission  Co.  v.  Wabash  R.  Co.. 
80  Mo.  App.  164,  It  was  beld  that  "a  stipula- 
tion in  a  bill  of  lading  that  tilie  amount  itf 
loss  or  damage  shall  be  computed  at  the  time 
and  place  of  shipment  does  not  apply  to  loss 
occurring  for  failure  to  deliver  t2ie  goods  in  a 
r«i8onable  time,  but  rather  to  injury  dnrli^ 
shipment"   The  validity  ot  tiie  contract  t^ 
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•elf  was  not  qveatloned,  bnt  tbe  eoatrofcwy 
an>M  orer  its  conBtroctloxL  In  tUa  cue  tbe 
erldenee  showed  tbmX  tfce  cattle  mre  wartb 
mora  In  Oklaboma  Own  st  Selina,  Che  place 
where  tlier  irare  eb^ped.  But  foab  mlgU 
not  be  the  cub  In  eTei7  Intanee,  for  ve 
Know  ,  that  at  ttanea  property  la  worth  more  at 
the  tline  and  place  of  ahlpment  than  It  la  at 
its  deatlnatum  at  the  time  of  Ita  anlTml. 
However.  Ihe  vallUty  of  tbe  contract  la  vp- 
held  In  Rogao  t.  Ry.  Oa.  SI  Uo.  App.  080. 
It  waa  therefore  error  for  the  court  to  In- 
atiaet  the  jury  to  compute  plalBtUTa  damagea 
for  cattle  loat  ae  of  thdr  value  at  their  dea- 
ttnattm  and  the  time  of  tiielr  arrlTaL 

The  court  refuaed  to  Inatmct  the  jniy  that 
there  «mld  be  no  reoorery  tor  men  than  21 
catOfc  This  1*  anupied  aa  erm.  l%e  «m- 
traet  of  ablpmenl^  aa  seen  In  the  atatemmt, 
inoTttea,  as  a  condition  precedoit  to  ptadn- 
tUTa  tight  to  damages  for  any  loaa  at  bijnry 
to  bis  etocft  during  tranqiortBtlon,  that  It 
should  give  notice  In  writing  to  d^end- 
ant,  before  the  stock  was  removed  from  tbe 
point  of  sh^ment,  of  its  damages,  to  the  evd 
that  Its  claim  ndght  be  fnl^  and  talriy  In- 
▼eatlgated.  and  Ibat  a  faUnre  to  comply  In 
erery  teapeet  with  ttie  terms  thereof  shotdd 
be  bold  a  waiver  of  such  cUilm.  The  evldwoe 
dlBclosed  that  the  plalntUf  gave  to  tte  de- 
fendant notice  of  the  kwa  of  only  a  part  of 
its  cattle;  but  tt  waa  alao  shown  that  de- 
fendant rufoaad  to  Inreatlgate,  and  denied 
all  Uablll^.  Such  b^ng  Um  caae,  tk«e  ec- 
lated no  neceaalty  whatever  for  any  notice, 
and  becauas  plaHUUFa  notice  wns  Incon- 
pleto  and  did  not  refer  to  Ua  entlra  kns  can 
make  no  dUTerenee,  as  the  defendant,  by  Mb 
refasal  to  tovesUgate  Ua  claim  tar  ^magaa, 
waived  all  right  to  the  notice  provided  hr  tbe 
contract  Thla  la  a  familiar  rule  at  law  as 
applied  to  Insurance  contracta,  and  we  tUilk 
la  especially  applicable  to  the  facta  of  this 
caae. 

It  la  also  contended  by  defendant  that,  -aa 
It  waa  Oie  duty  of  plalntUf  under  tbe  ccmtract 
of  ahlpment  to  feed  and  water  Its  own  atock, 
the  defendant  is  not  liable  because  said  cat- 
tle wOTe  not  properly  fed  and  watered.  The 
idaintlfF  concedes  that  auch  is  tbe  law,  but 
that  It  la  also  the  law  that  It  Is  the  duty  of 
the  carrier  to  furnish  a  proper  place  and 
fadlltleB,  and  a  reasimable  on^wtunlty  for 
BO  doing,  which  Is  true;  Lowensteln  t.  Ry. 
Co.,  63  Mo.  App.  08;  Duvenlck  v.  Ry.  Co.,  07 
Ifo.  App.  660.  And,  aa  the  evidence  In  this 
case  was  that  the  defendant  undertook  to  per- 
form the  duty  of  watering  and  feeing  tbe 
8to<ft  at  Memphis  without  the  consent  of 
plalntlfr.  It  muat  be  held  to  account  for  auch 
damagea  aa  resulted  from  a  negligent  p«r^ 
f  ormance  of  such  duty. 

As  the  defendant  asked  88  inatructlona  In 
all,  many  of  which  were  refused,  we  will  not 
nnd«rtake  to  review  them  In  detail,  as  we 
think  what  has  been  aald  will  indicate  those 
which  should,  aa  well  oa  those  which  should 
not,  have  been  given. 


The  plalntlfl  inrtsls  that  dafendasTa  ap- 
peal liiould  be  dtaodssed  for  want  of  a  aof- 
flclant  abstrad;  as  required  by  ttia  mlea, 
aoid  dtes  In  support  (tf  Ma  Inaistenee  Beno 
VttM  Jarr«a,  168  Mo.  411.  68  &  W.  806,  and 
other  cases  of  Uke  chamcter;  bat  that  and 
tbe  other  cases  named  no  longer  govern.  See 
State  ez  rti.  V.  Jackson  Xb  Smith  et  aL  (Mo. 
SnpL;  not  yet  officially  reported)  78  8.  W. 
184.  Under  tbe  latter  tbe  abstract  Is  snfll- 
dent 

For  the  reasona  given,  the  cauae  la  reversed 
and  remanded.  All  concur. 


HANKINS  T.  STATS. 

(Oonrt  of  Criminal  Appeals  of  Texas.  June  34. 

1903.) 

OSnnNAL  LAW— BVIDBNCB— ADHISBtBIUTT— 
ATTBHPT  TO  BRIBE  AOCOIi- 
PUOa— INSTRUCTIONS. 

1.  In  a  proeeeutlon  for  theft  It  was  errer  to 
permit  defendant'i  accomplice  to  testify  that 
while  he  and  defendant  were  confined  in  Jail 
itefautant  oCfered  to  pay  one-half  of  bis  fine 
If  he  wooid  testify  that  defendant  had  no  oon- 
aection  with  tbe  crime. 

2.  In  a  misdemeanor  ease,  If  defendant  deems 
the  court's  charge  to  be  incomplate,  he  sboold 
make  a  request  In  writing  fw  a  charge  on  tbe 
iisMB  not  cevered. 

Appeal  from  Travis  County  Court;  Jamea 
B.  Hamlltmi,  Jodga 

George  Hanhlna  was  convicted  of  theft, 
and  appeals.  Reversed. 

Howard  Martin,  Aast  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft,  and  hla  punishment  assessed  at 
eonflnement  in  tbe  county  Jail  fw  10  montliB. 

Among  othw  mattera  ccHnplalned  ot,  la  tbe 
action  of  the  court  pmnitting  accomplice 
Meredith  to  teBtSty  that  while  he  and  appel- 
lant wera  confined  In  Jail  appellant  sought  to 
bribe  htm  to  testify  in  sneh  manner  that  he 
(appellant)  might  be  relieved  from  cmvie- 
tlon.  In  other  words,  be  offered  to  pay  one- 
half  of  Meredith's  fine  if  Meredith  wonld  tes- 
tify that  he  (appellant)  had  no  nmneeUon 
with  tlie  tteft  of  flie  pants.  Among  other  ob- 
jections urged  were  that  appelant  was  under 
arrest,  and  confined  in  the  county  JalU  ns 
shown  by  the  testimony  of  the  wltneea  Meve- 
dltb,  at  the  time  theae  statemwto  were  made. 
Tliese  objections  should  have  been  sustained. 
M(»ale8  T.  State,  36  Tex.  Or.  B.  284,  36  B. 
W.  435,  846;  Wright  V.  State,  86  Tex.  Gr.  R. 
427,  87  S.  W.  732.  For  this  enor  the  Judg- 
ment must  be  reveraed. 

Then  Is  another  queatlim  suggested, 
tbongh  not  placed  In  sdA  manner  as  to  re- 
quire a  reversal  of  the  Judgment,  but  «i  an- 
other trbil  it  should  be  avoided.  The  court 
tailed  to  charge  the  Jury  wilh  refer«ioe  to 
the  testlmoi^  of  the  accomplice,  Meredith. 


ft.  Bm  (Mnlnal  Lsw.  tel.  U,  Omt  XHc.  f  Ml. 
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£zceptlon  la  reeorved  to  this  omission  in  the 
charge,  bat,  being  a  misdemeanor,  It  waa 
necessary  for  appellant  to  make  a  request  in 
writing  for  such  a  charge,  and,  Id  case  the 
court  failed  to  give  bis  requested  Instruction, 
then  rescrre  propw  exception  presenting  the 
matter.  As  this  question  may  arise  upon 
another  trial,  attention  is  called  to  it 

Fat  the  error  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded. 


'  LEWIS  T.  STATia. 

(Court  of  Criminal  Appeals  of  Texas.  Jane  17, 
1903.) 

HOMIGIDB  —  INSTRUCTIONS  —  SBLF-DEFEN8B 
—SEPARATION  OF  JURY— DILL  OF  EX- 
CEPTIONS—NECESSITY. 

1.  In  a  prosecution  for  murder;  defendant 
teEtiiied  be  went  to  decedent's  room  with  a 
giiD,  found  him  iu  bed.  and  told  him  he  had 
cume  to  Kettle  with  him  about  the  talk  he  had 
been  making  about  his  {defendant's}  wife;  tliat 
"at  tbi?  time  be  attemf^ed  to  go  under  fais  pU* 
low  I  shot  him.  *  *  *  I  klHed  him  because 
of  the  cradc-shot  talks  be  bad  been  making 
about  me  in  connection  with  my  wife,  and  be- 
cause he  was  attempting,  as  I  thought,  to  kill 
me  after  I  went  into  tbe  room,"  etc.  "He 
raised  up  and  reached  as  U  for  something  un- 
der the  pillow,  and  I  shot  blm.  He  was  uttlng 
on  tbe  side  of  the  bed  when  I  shot  him." 
Held  not  to  retinire  a  charge  on  self-defense. 

2.  Objection  that  the  jury,  after  being  sworn, 
were  permitted  to  separate  cannot  be  ctmsld- 
ered,  where  there  is  no  bill  of  exceptions  pre- 
fientbig  tbe  matter,  bat  it  was  merely  urged  tn 
the  motion  for  new  trial. 

Appeal  from  District  Court,  Bexar  Ooniriy; 
John  H.  Clark,  Judge. 

Freston  Lewis  was  convicted  of  mnider, 
and  appeals.  Affirmed. 

Howard  Uartln,  Asst  Atty.  Oen^,  for  the 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  his  ptmlsh- 
ment  assessed  at  confinement  In  tbe  peniten- 
tiary for  life.  The  evidence  for  the  state 
shows  that  appellant  went  to  the  bouse  of  de- 
ceased, found  him  In  bed,  and  killed  him; 
that  he  stated  to  one  witness  a  short  while 
b^re  the  killing  that  he  would  load  his 
gun  and  go  there  for  that  purpose.  Tbe  tes- 
timony of  the  appellant  himself  shows  that 
he  complained  to  the  deputy  sheriff  and  coun- 
ty attorney  about  deceased  living  with  his 
wife.  Appellant  then  testified:  "I  went 
down  to  my  bouse,  got  my  gun,  and  went  to 
where  deceased  lived.  I  went  to  his  room, 
and  told  him  that  I  came  to  settle  tbe  matter 
with  hlin  about  tbe  crack  talk  he  bad  made 
to  me  about  my  wife.  At  this  time  be  at- 
tempted to  go  under  bis  pillow  I  shot  blm. 
*  *  *  I  klHed  him  because  of  the  crack- 
shot  tolks  he  had  been  making  about  me  In 
connection  wftb  my  wife,  and  because  he 
was  attempting,  as  I  thought,  to  kill  me  aft- 
er I  went  into  the  room  where  be  was.  He 
was  lying  In  bed  awake  when  1  went  into 


the  room,  and  I  said,  'How  about  those  crack- 
shot  talks  you  have  been  making  about  me 
and  my  wife?*  and  be  raised  up  and  reached 
as  it  for  something  under  tbe  pillow,  and  I 
shot  him  with  my  shotgun.  He  was  sitting 
on  the  side  of  the  bed  when  I  shot  him." 
We  have  copied  this  statement  of  appellant's 
testimony  because  tbe  main  Insistence  is 
that  It  raises  tbe  Issue  of  self-defense,  and 
that  the  court  erred  In  falling  to  charge  there- 
on. We  do  not  think  tbis  testimony  of  appel- 
lant raises  the  Issue  of  self-defense,  but,  on 
the  contrary,  shows  he  loaded  his  gun  and 
went  to  the  place  of  the  killing  for  the  pur- 
pose of  killing  deceased,  and  that  be  did 
not  shoot  deceased  because  be  was  attempt- 
ing to  shoot  him.  The  tenor  of  the  entire  tea- 
tlmony  shows  that  no  element  of  self-de- 
fense actuated  or  moved  appellant  at  the 
time  of  the  shooting,  but  that  his  act  was 
prompted  by  animus  towards  deceased  on 
account  of  supposed  Intimacy  with  his  wife. 
The  evidence  on  tbe  part  of  the  state  shows 
that  deceased  and  appellant  had  frequently 
met  at  the  bouse  of  deceased,  where  appel- 
lant's wife  was  stoying,  drank  whisky  to- 
gether, talked,  and  were  very  friendly.  There 
is  nothing  In  tbe  record  to  authorise  tbe 
court  to  diarge  tbe  jury  on  tbe  law  «f  aeU- 
defense. 

Appellant  also  insists  that  the  evidence  Is 
insufflelent  to  support  tbe  verdict  To  tbis 
contention  we  cannot  agree,  for,  In  our  ofita- 
lon,  tbe  evidence  la  aufflcieat 
I  Appellant's  other  contention  Is  Uiat  tbe 
jury,  after  being  sworn  and  impaneled,  were 
permitted  to  a^iarate.  There  Is  no  bill  of 
exceptions  presenting  this  matter,  but  it  is 
merely  urged  In  motion  for  new  trial,  and 
therefore  cannot  be  revised. 

No  error  appearing  in  the  record,  tbe  Judg- 
ment ia  affirmed. 


McFABLAND  r.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  24. 
1903.) 

CRIMINAL  IJ.W— SWINDLING— EVIDENCE— 
FLIGHT— CONSPIRACY— CONFESSION. 

1.  Defendant  and  another  were  arrested  a 
few  days  after  swindiiug  witness,  who  testified 
that  on  their  arrest  he  f<^owed  them  to  the 
city  hall  without  being  seeo  by  them,  and  that, 
when  he  there  confronted  them,  Mie  of  them 
uttered  an  exclamation  indicating  guilt  or  sur- 
prise, and  both  jumped  from  a  window  and 
fled.  Tbe  court  excluded  the  evidence  of  the 
exclamation,  directing  tbe  jury  to  disregard  it 
Held,  that  there  was  no  error  in  leaving  the 
balance  of  the  evidence  before  the  jury. 

2.  Defendant  and  B.  were  arrested  a  few 
days  after  Hwlndling  witness  with  a  trick  lode 
Witness  testified  that  on  their  arrest  and  on- 
known  to  them,  be  followed  them  as  they  were 
being  taken  to  tbe  dty  ball,  and  saw  B.  put 
his  hand  to  his  pocket  and  finger  the  pocket 
flap,  and  on  searching  him  the  lock  wss  found 
in  the  flap  of  the  pocket  Held,  that  this  evi- 
dence was  admissible  against  defendant,  and 
was  not  objectlonaUe  because  detakdant  had  not 
beat  warned. 
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Appeal  txom  District  Ooort,  Tarrant  Coun- 
ty; M.  B.  Smltli,  Judge. 

James  3lcFarland  was  convlctod  of  nrln- 
dling,  and  appeals.  Afflrmed. 

Howard  Martin,  Aast  Atty-  <3en..  for  tbe 
State. 

DATIDSOM,  P.  J.  Tbe  Indictment  cbar- 
ges  appelant  wttb  swindling  by  means  ot  a 
trick  lock,  and  It  Is  shown  that  be  and  Bar- 
nett  acted  ft^etber  In  swindling  Murphy. 
Tbe  evidence  discloses  tlie  swindling  occni^ 
red  in  Ft  Worth  on  Saturday  morning,  about 
8  or  8:S0  o'clock;  that  tbe  parties,  by  tbdr 
devleea,  repreeentadonB,  and  acts,  induced 
the  Injured  party  to  bet  with  one  of  ibe  two 
conspirators  that  he  could  open  one  of  the 
locks.  It  seems  they  had  two,  one  <tf  which 
could  be  opened  and  the  other  not  After 
Inducing  bim  to  make  tbe  bet,  the  locbs 
were  changed  without  Ills  knowledge^  and 
of  course  he  failed  to  open  tbe  lock.  This 
shorn  a  clear  case  of  swindling,  so  far  as 
the  state's  evidraee  is  concerned.  In  a  day 
or  two  after  the  alleged  offense  the  parties 
were  arrested.  -  While  en  route  from  tbe 
place  of  arrest  to  the  city  hall,  Mu^hy  tes- 
tified that  he  followed  tbe  ofltoer  and  defend- 
ant  and  Bamett;  that  they  «itmed  the  city 
hall  before  his  arrlTSl;  that  they  had  not 
seen  him  until  be  entered  the  city  haU. 
When  be  entered  they  were  sitting  on  a 
tiench  in  t^e  police  office,  and,  as  be  entered 
tlie  door,  both  lotrt^ed  at  witneaa,  and  one 
of  them  said,  **Jesus  CbrlstI"  and  both  of 
them  immediately  ran  and  Jumped  out  of 
the  window  and  fled.  Witness  chued  Bar- 
nett  and  caught  him,  and  an  officer  chased 
and  caught  defendant  This  evidence  was 
objected  to  because  appellant  was-  under  ar- 
rest and  not  warned  as  required  by  law. 
Tbe  court  qnallfled  this  bill  by  stating  tiiat 
on  objection  be  occluded  tbe  expression  used 
by  one  of  the  defendants,  and  in  the  charge 
Instructed  the  Jury  to  diar^rd  that  ex- 
pression. It  would  seem  from  this  that  the 
testimony  In  regard  to  Jumping  ont  of  the 
window  and  flight  from  the  city  ball  was 
left  before  tbe  Jury.  In  this  there  was  no 
eiTor.  Buchanan's  Case  (Tex.  Or.  App.)  S2 
8.  W.  769;  Walte'B  Oaae,  18  Tex.  App.  160. 

WltiMBS  Murphy  was  further  permitted  to 
testify:  *'After  Offlcor  Newt^  arrested  de- 
fendant and  Barnett,  I  followed  along  be- 
hind the  three  on  the  way  over  to  the  dty 
hall.  I  saw  Bamett  put  his  hand  In  his 
pocket  and  raise  the  flap  of  his  coat  pocket, 
as  If  he  was  fingering  with  the  flap  of  hla 
pocket.  After  we  arrived  at  the  city  hall,  I 
saw  the  officer  search  Bamett.  and  saw  them 
And  in  flie  flap  of  the  i>ocket,  between  the 
linings  of  the  flap  of  the  coat  pocket  a  pair 
of  locks,  tbe  same  locks  as  those  used  by 
them  on  the  morning  of  October  4,  1902, 
the  time  they  got  my  money;  there  was  a 
small  hole  In  the  lining  of  tiie  flap  of  his 
coat  pocket  TiM  offlcen  got  the  locks  out 


of  the  hole."  Objection  was  urged  because 
appellant  was  under  arrest  at  the  time  these 
matters  occurred  and  was  not  warned,  and 
on  the  further  ground  that  defendant  was 
not  responsible  for  any  of  these  acts;  that 
If  a  conspiracy  had  previously  existed  be- 
tween them  to  swindle  Murphy,  these  acts 
were  long  subsequent  to  tbe  consummation 
of  such  conspiracy.  Usually  tbe  acts  and 
declarations  of  a  party  under  arrest  are  not 
evidence.  But  where  a  party  is  found  in 
possesidon  of  the  fruits  of  the  <xlme,  or  tbe 
Instrument  with  which  a  crime  is  perpetrat- 
ed, It  la  admissible  against  tbe  party  in 
whose  possession  it  is  found,  and  as  well 
against  those  who  acted  with  him  In  the 
crime.  This  Is  not  an  act  or  declaration  in 
the  nature  of  a  confession  or  admission.  It 
is  a  physical  fact  The  locks  are  shown  to 
be  tiie  same  as  those  used  by  Bamett  and 
defendant  In  the  perpetration  of  their  swin- 
dling game.  Bamett  la  tbe  man  shown  by 
the  testimony  wlio  had  the  locks  In  his  pos- 
session at  the  time  Murphy  was  swindled, 
and  which  were  used  by  himself  and  Mc- 
Farland  in  carrying  out  their  swindling 
scheme,  ^e  possession  of  these  locks  by 
either  or  both  is  not  an  admission  w  confea* 
sion,  no  more  than  the  possession  of  a 
tol  In  a  homicide  case  would  be  the  act 
and  declaration  of  the  man  who  perpetrated 
the  homldde  irltb  that  i^stol.  Under  the 
peculiar  tacts  of  thia  case,  It  would  be  whol- 
ly inunaterlal  which  of  tbe  parties  bad  In 
poBsesBlon  the  before-mentioned  locks.  They 
are  shown  to  have  acted  together  at  the  time 
of  tbe  commission  of  Ihe  crime;  their  friends 
show  them  intimately  associating  witA  each 
other  about  that  time,  though  they,  say  at  a 
different  place;  they  were  together  on  the 
day  of  their  arrest,  and  up  to  Oie  time  of 
their  arrest;  upon  witness  Murphy  entering 
the  dty  hall  they  became  badly  demoralised, 
and  instently  Jumped  through  the  window 
and  fled.  There  was  a  consiriracy  and  an 
acting  together  between  them.  While  the 
fact  that  they  were  together  after  the  crime 
would  not  be  a  basis,  periiaps,  for  the  admls- 
don  of  the  testimony  in  regard  to  Bamett* s 
possession  of  tbe  locks,  still  this  was  rele- 
vant teatinumy,  not  as  a  confession,  but  as 
a  fact  or  circumstence  wlilcb  would  tmd  to 
prove  the  guilt  of  appellant  Bametf  s  pos- 
session of  the  locks,  under  all  the  facts  and 
clrcumstences  detailed,  was  an  Independent 
physical  fact  of  an  inculpatory  nature,  and 
admissible  against  either.  The  question  of 
warning  was  not  involved.  Bamett  was  not 
on  trial.  Plerson  State,  18  Tex.  App.  524: 
Pace  State  (Tex.  Cr.  App.)  20  S.  W.  762: 
Bodrlquez  v.  State,  82  Tex.  Cr.  R.  250,  22 
S.  W.  978;  Thompson  v.  Stete,  88  Tex.  Or.  B. 
217.  28  8.  W.  198;  Angley  T.  State,  85  Tex. 
cr.  B.  4Srr,  34  S.  W.  116;  Munson  v.  State,  34 
Tex.  cr.  R.  4p8,  81  a  W.  8S7;  Olark  v.  State, 
28  Tex.  App.  189,  12  ».  W.  729.  19  Am.  St 
Rep.  817;  Oonde  v.  Stete.  88  Tex.  Cr.  R.  10. 24 
S.  W.  415;  Jackson  t.  State,  28  Tex.  App.  870. 
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U  &  W.  4SL;  McAniiUy  State  (Tez.  Oc. 
App.)  78  8.  W.  4M. 

Tbese  fleem  to  be  the  main  errors  suggest- 
ed for  reversal.  We  do  not  believe  tbey  are 
well  takes.   Tba  Jadgment  la  affimied. 


JBx  parte  SULLIVAN. 
(Court  of  CMmlnal  Appeals  of  Toas.  June  SC» 

1903.) 

INTOXICATINO  LIQUORS— LOCAL  OPTnOH  BLSO- 
TIOH— PUBLICATION  OF  RBSULT— 
BNTRT  OF  JUDOB. 

1.  All  entry  of  the  county  juige,  made  Decem- 
ber 19th  on  the  minates  of  the  commiBiloneni* 
court,  ahowing  that  the  order  of  soch  court 
declaring  the  resiilt  of  a  local  option  electtou 
prohibiting  the  sale  of  intozlcatliig  liquors  was 
pnbliBhed  In  a  weekly  newspapw  November 
21st  NoTMDber  28th,  December  5th,  and  De- 
cember 12tfat  shows  that  the  order  was  publish- 
ed tor  four  sacceasive  weeks,  as  req  ulred  by 
law. 

Appeal  from  Madison  County  Court;  G.  SL 
Ouatavus,  Judge; 

Application  of  John  SoUivan  for  writ  of 
habeas  corpoa.  From  a  Judgment  remajnd- 
Ing  him  to  the  custody  of  the  sheriff,  he  ap- 
peala.  Affirmed. 

Howard  Martin,  Asst  Atty.  OesL,  tor  the 
Btmte. 

HENDERSON.  J.  This  iB  an  appeal  from 
a  judgment  of  the  ommty  court  of  Madison 
county  In  a  habeas  corpus  proceeding.  Re- 
lator was  held  In  custody  by  W.  A.  Beny, 
Bbwlff  of  said  county,  by  virtue  of  a  irar- 
rant  of  arrest  Issued  by  the  clerk  of  the  coun- 
ty court  upon  an  Information  charging  re- 
lator with  a  violation  of  the  local  qptlon  law 
of  said  county.  He  applied  to  the  Judge  of 
said  court  ft»r  the  writ  of  habeas  corpus,  and 
tlw  same  was  granted;  but  upon  a  hearing 
thereof  said  county  court  at  a  regular  term 
remanded  Um  to  the  custody  of  the  sheriff. 
It  was  admitted  on  the  trial  that  prohibition 
iraa  In  force  in  Madison  county  If  the  wder 
of  the  commissioners'  court  declaring  the  re- 
aidt  of  the  election  which  resulted  in  fiavor 
ot  protiibltloQ  had  been  published  in  the 
weekly  newspaper  for  four  successive  weeks, 
aa  Is  required  by  law.  It  was  also  admitted 
that  xcdatMT  was  h^  In  custody  by  said  sher- 
iff toy  virtue  <tf  a  warrant  of  arrest  issued  as 
aforesaid  upon  an  Information  which  in  due 
form  charged  him  with  unlawfully  seUiog 
Intoxicating  llquozs  in  Madlsoo  county  alter 
the  qoalifled  voters  of  said  county  had  de- 
termined at  an  elecUon  that  the  sale  of  such 
Uquors  should  be  prohibited  in  said  county. 
It  Is  alleged  In  said  Information  that  the 
sale  in  question  was  made  on  June  18,  1908. 
It  was  shown  by  an  entry  which  had  been 
made  by  the  county  Judge  on  the  minutes  of 
the  commlaslon^*  court  that  the  order  of 
the  commissioner^  court  declaring  the  result 
of  the  election  and  prohibiting  the  sale  of 
tmSx  liquors  was  pnbliabed  in  the  Madison- 
vUle  Mateo^  m  wetkij  nsw^p^^ar  pahllsked 


In  Madlscm  county;  that  said  tirder,  aa  ttbown 
by  said  entry  of  liie  county  Judge,  was  pub- 
lirtied  in  said  paper  on  the  foUowti^  dates, 
to  wit,  November  21,  Novembw  28,  Decon- 
ber  6,  and  December  12,  1902.  This  entry 
was  made  on  December  19.  1902.  Relate 
contends  that  the  entry  of  the  county  Judge 
made  on  the  minutes  of  the  commissioners' 
court  shows  that  the  order  declaring  the  re- 
sult of  the  electloi  and  prohibiting  the  sale 
of  intfoicatlng  liquors  was  not  published  tor 
four  successive  weeks  in  the  Madlaonville 
Meteor,  but  that  the  said  ordfff  was  only  pub- 
lished in  said  paper  for  27  daya,  the  entry  of 
publication  being  made  on  December  19, 
1902;  and  therefore  the  local  option  law  la 
not  in  force  In  Madison  county.  He  con- 
cedes that,  If  the  county  Judge  had  entered 
the  fact  of  publication  oo  the  minutes  on  De- 
cember 20th,  It  would  have  shown  that  said 
order  bad  been  published  the  required  length 
of  time— 4  weeks,  or  2S  days.  We  think  tbat 
the  entry  of  the  publication  made  by  the 
county  Judge  shows  that  the  order  of  the 
commia^ners'  court  declaring  the  result  of 
the  eleetion  and  pnhlUtlng  the  sale  of  liquor 
in  Madison  coimty  was  published  for  tour 
sneceasive  weeks,  as  Is  required  hy  law.  It 
was  pnbllsbed  In  four  weekly  issues  of  the 
paper,  the  last  publication  being  on  Decem- 
ber 12,  1902,  six  months  before  relator  la 
charged  with  having  made  a  saleu 

We  find  no  error  in  the  record,  and  the 
Judgment  is  aflBrmed. 


WILLIS  T.  BTATB. 
(Court  of  Orlmfaia]  Appeals  of  Texss.  June  3<, 
190B.) 

HOmciDB-aTIDKNCB-lNStn/rS  TO  FMALS 
BBUTIVB-^BQUATB  CAU8B-41IDDEN  PAB- 
SICK— DBFBNBBS— BILL  OF  BXCEPtlONS— BX- 
CLUBION  OF  BVIDBNOB-ntBSBNTATION— RB- 
VIBIW. 

1.  Where  an  assdgnment  that  the  court  erred 
in  overruling  defendant'^  motion  to  quash  the 
array  of  tanianen  summoned,  and  hi  compelling 
defendant  to  select  five  Juron  from  tm  list, 
was  not  BOpp<^ed  by  proof  of  the  facts  aUeged, 
except  by  a  recital  thereof  in  the  motion  for  a 
new  trial,  such  asslimment  camiot  be  reviewed. 

2.  The  exclusion  of  testimony  cannot  be  re- 
viewed where  the  object  or  purpose  aongbt  to 
be  subserved  by  the  evidence  is  not  assigned  in 
the  bill  of  excepticms. 

S.  In  a  prosecution  for  homicide,  evidence 
relating  to  a  difficulty  between  third  persona, 
having  no  bearing  on  »nj  issue  In  the  prosecu- 
tion oa  trial,  Is  inadmissible. 

4.  Where,  In  a  prosecution  for  homicide,  de- 
fendant introdncea  evidence  that  two  other  per- 
sons were  carrying  gnns  for  each  other,  which 
was  irrelevant  to  any  issue  in  the  prosecution 
oo  trial,  the  introduction  of  such  evidence  did 
not  aamiMrize  defendant  to  Introduce  the  details 
of  such  transaction. 

5.  In  a  proeecutiott  for  homicide,  a  ronarfc 
of  the  court,  in  excluding  certain  tettiraony, 
that  he  had  previously  ruled  on  the  same  ques- 
tion, and  demred  his  ruling  respected,  was  not 
prejudicial. 

'  6.  Where,  in  a  prosecution  tor  homicide,  it 
was  contended  that  the  killing  was  laduced  fay 
Information  of  cruelty  practiced  by  deceased'iv 
oonain  <m  his  wife,  who  was  defendant's  sister, 
a  bill      exceptions  aUsgtaig  error  la  the  ex- 
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duloa  of  evldeBoe  relating  to  eucb  acts  frf 
cruelty,  communicated  hj  the  wife,  since  de- 
ceased, to  witness,  did  not  present  reversible 
MTor,  where  it  was  not  shown  when  defendant 
was  informed  of  the  knowledge  of  the  witness, 
and  that  the  killinx  occarred  ou  defendant's 
first  meeting  with  deceased  after  such  knowl- 
edge had  been  communicated  to  him. 

7.  The  fact  that  the  husband  of  defendant''* 
sister  compelled  her  to  submit  to  sexual  Inter- 
course whUe  she  was  sick  with  her  menses  was 
not  suAlcient  to  reduce  defendant's  killing  of 
the  husband  from  murder  to  manslaughter. 

8.  lu  •  proeecution  for  homicide,  aUeKed  to 
iMTe  be«a.  caused  by  craelty  practieed  nr  the 
bnaband  of  defendant's  sister  on  bis  wife,  evi- 
dence that  on  one  occasion  he  got  rat  poison, 
threw  his  wife  down,  got  on  top  of  her,  held 
her  Doee,  and  poured  some  down  ber  mouth, 
wUcb  caused  ber  to  be  sick  for  seTeral  days, 
In  connection  with  evidence  that  the  killing  oc- 
curred at  the  first  meeting  of  defendant  and  de- 
cesBed  after  defendant  acquired  knowledge  of 
anch  fact,  was  admissible,  as  tending  to  create 
sudden  passion. 

9.  The  statute  relating  to  Insults  toward  a 
female  relatire,  as  affecting  the  liability  of  a 
person  for  homicide,  is  not  limited  to  female 
relatives  who  are  alive  at  the  time  of  the  killing, 
but  inrlndes,  as  well,  insults  to  a  female  relative 
ivbo  was  dead  at  the  time  of  the  insult,  or  the 
commnnicatioa  thereof  to  the  defmdant. 

10.  The  fact  that  defendant's  sister  was  mar- 
ried did  not  render  a  statute  relating  to  insuita 
to  female  relatives,  as  affecting  defendant's  lia- 
billtr  for  homicide,  inapplicable  to  her,  as  to 
insQits  toward  ber  committed  by  ber  husbBDd. 

11.  Where,  In  a  prosecution  of  defendant  for 
killing  a  cousin  of  tbe  husband  of  defendant's 
sister,  deceased,  on  the  last  meeting  between 
himself  and  defendant,  had.  by  hia  express 
declaratfoB,  made  all  the  insulting  langoage  and 
conduct  of  his  consin  toward  defendant's  de- 
ceased sister  his  own,  evidence  that,  just  prior 
to  the  killing,  defendant  learned  that  his  tes- 
ter's hasband  bad  attempted  to  poison  hff,  was 
admiseible,  as  showing  an  adeiiaBte  ouise  for 
kilUngdeceased. 

12.  where,  In  a  prosecution  for  hon^clde,  a 
new  insult  offered  by  decedent's  cousin  to  his 
wife,  who  was  defendant's  ststK,  was  admissi- 
ble, as  tending  to  show  adeijuate  cause  for 
tbe  killing,  such  evidence  rendered  competent 
evidence  of  other  insults  between  decedent's 
oousin  and  bis  wife,  for  tiie  parpose  of  explain- 
ing and  giving  character  to  auch  new  insult, 
and  as  showing  defendant's  state  of  mind  at 
tbe  time  of  tbe  bMuiclde. 

Brooks;  J.,  dlssentfog. 

Appeal  from  District  Ooort,  Ellis  County; 

J.  E.  Dlllard,  Judge. 

Henry  Willis  was  convicted  of  murder  In 
tbe  aecoDd  degree,  and  be  appeals.  Re- 
versed. 

J.  B.  mslaaa  and  Templctoii  ft  wamiiig, 
for  appellsDt   Howard  Uartlii,  Asst  Atty. 

Oen.,  for  tbe  State. 

HENDHRSON,  J.  Appellant  waa  convicted 
of  murder  In  tbe  second  degree,  and  bis  pnn- 
iabment  asseated  at  conflnement  In  tbe  peni- 
tentiary for  a  term  of  40  years;  bence  tbls 
appeal. 

It  appears  from  tbe  record  that  on  the 
evening  of  December  27,  1902,  about  sun- 
down, appellant,  who  was  armed  with  a  shot- 
gun, met  deceased,  Claude  Sbaw,  and  his 
cotudn,  Jim  Sbaw,  on  tbe  public  road,  some 
three  or  fotir  mllei  east  of  Bnnls,  Ellis  coun- 
ty, and  Bbot  and  killed  both  of  them.  He 


was  Indicted  and  tried  In  this  case  for  the 

murder  of  Claude  Shaw.  Tbe  evidence  fur- 
ther shows  that  about  March  6,  1901,  Jim 
Shaw,  who  was  a  conaln  of  Claude's,  mar- 
ried Leila  WUlls,  tbe  sister  of  defendant, 
and  lived  with  her  imtll  August  15.  1901, 
when  she  left  bim,  and  lived  with  ber  father 
■until  some  time  in  Mardi,  3902,  when  she 
died.  However,  some  five  or  six  months  be- 
fore ber  death  she  procured  a  divorce  from 
her  husband,  Jim  Shaw.  Out  of  this  mar- 
riage and  separation  the  Shaw  family  and 
tbe  Willis  family  became  estranged,  and 
there  ensued  a  great  deal  of  bitterness,  par- 
ticularly between  appellant,  Henry  Wllils, 
and  Jim  Sbaw,  who  lived  in  the  same  neigh- 
borhood, about  four  miles  apart.  A  map  of 
tbe  locus  In  qno  is  here  set  out,  which  shows 
the  place  of  the  killing,  and  tbe  bouses,  pub- 
lic, road,  and  environments  In  ttiat  Immediate 
locality: 
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ShorUr  after  the  Beporatlon  ot  Jim  Shaw 
and  his  wife,  defendant  and  Jim  Shaw  had 
a  fight;  and  tome  months  afterwards  Jack 
Willis,  a  brother  of  appellant,  assaulted  Jim 
Shaw,  and  knocked  him  down,  in  the  town  of 
Ennls,  on  account  of  the  alleged  maltreat- 
ment by  Jim  Shaw  of  their  sister  Leila.  It  is 
shown  that,  some  time  during  the  fall  of 
1902,  Jim  Shaw,  on  account  of  apprehension 
from  the  Willis  boys,  left  Ellis  county,  and 
went  to  Milam  coun^,  to  a  relative's  nam- 
ed Llndsey,  who  lived  some  six  miles  from 
Cameron.  He  remained  there  ontll  some 
time  In  February.  During  his  sojourn  there. 
Jack  Willis  went  down  to  Milam  county  and 
located  Jim,  and  then  sent  for  his  brothers, 
appellant  and  Arthur,  to  come  down.  They 
went  out  from  Cameron  to  where  Jim  lived, 
for  the  purpose,  as  alleged,  of  giving  him  a 
beating  for  the  way  he  had  treated  appel- 
lant's sister.  On  the  way  out,  they  met  Llnd- 
sey and  Jim  Shaw  coming  Into  town  in  a 
wagon.  Jim  Jnmped  out  of  the  wagon  and 
escaped.  Some  months  after  this,  Jim  re- 
turned to  Ellis  county,  to  bis  father's.  About 
this  time,  deceased,  Claude  Shaw,  a  cousin 
of  Jim's,  appears  to  have  espoused  his  cause 
fts  against  the  Willis  boys,  and  was  gen- 
erally found  in  bis  company.  Shortly  after 
Jim  returned  to  Ellis  county,  at  the  Instance 
of  the  Willis  boys  he  was  arrested  on  some 
misdemeanor.  However,  he  continued  In  the 
neighborhood,  and  on  various  occasions  met 
up  with  the  Willis  boys,  and  among  them  ap- 
pellant On  one  occasion,  some  time  in  the 
early  part  of  December,  he  and  Claude  at- 
tended a  party  in  the  neighborhood,  at  one 
SchTiltz's;  and  some  of  the  Willis  boys,  In- 
cluding defendant,  were  also  there.  It  is 
shown  that  Jim  Shaw  became  alarmed,  and 
was  afraid  to  go  home  that  night,  and  asked 
the  owner  of  the  house  to  let  him  remain 
there  that  night  However,  Claude  persuad- 
ed him  to  go  home,  and  no  trouble  ensued  on 
that  occasion.  On  the  night  before  the  homi- 
cide, appellant,  who  had  come  from  his 
father's  to  his  brother  Nln  Willis',  stayed 
all  night  at  Snipe's  house,  who  lived  on  the 
same  road,  east  of  said  Willis  house.  Claude 
and  Jim  Shaw  were  then  Stopping  at  Shaw's 
house,  some  750  yards  further  east  of  Snipe's 
house.  They  passed  up  and  down  the  road, 
going  to  and  from  Ennls,  several  times  dur- 
ing the  day  of  the  homicide.  Some  time  in 
the  evening  appellant  was  seen  with  his 
shotgun  apparently  hunting  along  the  branch 
in  front  of  Nln  Willis'  house,  and  about  500 
or  600  yards  from  Boren's  house,  some  half 
mile  west  of  the  place  of  the  killing.  Sub- 
sequently he  was  seen  coming  down  the 
road  In  the  direction  of  the  place  of  the  kill* 
ing  with  a  shotgun.  Jim  and  Claude  Shaw 
were  seen  about  the  same  time  coming  down 
from  the  Shaw  bouse,  going  west,  in  the  di- 
rection of  Ennls.  Matilda  Herron,  a  witness 
for  the  state,  at  this  Juncture  relates  as  fol- 
lows: "I  was  cooking  supper— frying  some 
meat— and  saw  a  man  passing  the  road,  with 


a  shotgun  lying  across  his  arm.**  She  gives 
the  location  of  the  surroundings  as  follows. 
"Ennls  is  west  of  my  bouse.  The  residence 
of  Shaw  Is  east.  Snipe's  boose  is  east  from 
my  house.  My  house  and  Snipe's  honse  are 
on  the  south  side  of  the  road.  Shaw's  house 
is  further  on.  On  the  north  side  of  the  road 
Is  the  schoolhouse,  Buck  Wood's  honse,  and 
Nln  WUlls*  house.  [See  these  bouses  marked 
on  the  map,  with  the  respective  distances.] 
I  was  standing  at  the  stove,  turning  some 
meat,  and  happened  to  look  out  the  kitchen 
window,  and  saw  a  man  passing,  with  a 
gun  on  bis  arm.  The  gun  was  lying  across 
Ma  left  arm,  near  the  elbow,  AvA  bis  right 
band  was  on  the  breech.  It  was  a  shotgun. 
Before  I  finished  turning  the  meat,  I  heard 
a  g:un  fire  twice;  and  I  moved  to  the  table, 
and  the  gun  fired  again,  and  I  stepped  to  the 
kitchen  door.  The  stove  and  table  are  about 
a  st^  apart.  When  I  got  to  the  kitchen 
door,  I  saw  Mr.  Mullins.  I  went  out  toward 
the  cistern,  three  or  four  steps  from  the 
kitchen  door,  and  saw  a  man's  head  In  the 
road.  A  man  was  standing  up  In  the  road, 
with  a  shotgim.  I  could  Just  see  the  man's 
bead  In  the  road.  He  appeared  to  be  on  ail 
fours.  The  gun  was  fired  again.  It  was 
pointed  toward  the  man  In  the  road.  Up  to 
this  time  I  liad  heard  three  shots.  They 
were  from  the  shotgun.  They  were  heavy 
reports,  like  the  report  of  a  breech-loadlog 
shotgun.  After  I  saw  this  last  shot  from  the 
gun,  I  saw  the  man  with  the  gun  stoop  over, 
and  as  he  raised  up  be  began  the  fast  shoot- 
ing, which  appeared  to  he  with  a  pistol.  He 
was  not  using  the  gun  then,  and  appeared 
to  be  shooting  right  In  the  road  in  front  of 
blra.  I  could  not  see  anybody  but  the  man 
doing  the  staootlng.  He  went  from  there  to 
Mr.  Snipe's.  Nobody  ^se  left  there,  where 
the  shooting  occurred."  The  state  also  prov- 
ed the  dying  declarations  of  Claude  Shaw, 
who  stated  that  they  met  Henry  Willis  iu 
the  road,  with  a  double-barreled  shotgun, 
and  that  he  was  Jnst  passing,  and  he  shot 
him  with  one  barrel,  and  Jim  with  the  other, 
and  took  Jim's  pistol  off  of  him  and  finished 
him.  Appellant  himself  testified  as  to  what 
occurred  at  the  time  of  the  shooting  as  fol- 
lows: That  he  was  out  hunting,  and  had  a 
shotgun.  That  when  be  got  into  the  road 
he  went  down  to  his  brother  Nin  Willis',  and 
saw  no  one  was  at  home,  and  then  turned 
and  went  back  toward  Snipe's,  where  he 
had  stayed  the  night  before.  "When  I  got 
on  the  rise  of  the  bill,  I  saw  two  boys.  I  did 
not  recognize  them  at  first  I  was  going 
east,  and  they  were  going  west.  I  was  hunt- 
ing on  the  south  side  of  the  road,  and  came 
into  the  road  between  Buck  Wood's  house 
and  Nln  Willis'  house.  It  was  hardly  half 
mile  where  I  came  into  the  road  to  Snipe's 
bouse.  I  recognized  the  boys  when  I  was 
about  75  or  100  yards  from  there.  Jim  was 
on  the  south  side  of  the  road,  and  Claude 
was  on  the  north  side.  Jim  motioned  with 
bis  bead,  as  tbon^  beckoning  Olande  to 
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come  oTer  to  him.  Claude  stepped  rlxM 
over  close  to  Jim.  All  this  time  we  were 
walking  towards  eacb  other.  The  next  move, 
I  saw  Olaude  pull  off  his  right-hand  glove. 
We  were  then  tolerably  close  together.  I 
was  carrying  my  gun  across  my  left  arm, 
with  my  right  hand  near  the  breech.  After 
Claude  pulled  off  the  glove,  he  ran  Ms  band 
back  under  his  coat  and  pulled  out  a  pistol, 
and  held  It  down  by  his  aide.  I  then  drop- 
ped my  gun  into  my  band,  and  the  shooting 
commenced.  When  I  saw  him  pull  off  his 
glove,  I  thought  we  were  going  to  have 
trouble.  It  Is  hard  to  tell  how  the  shooting 
ended.  I  was  so  excited.  I  thought  when 
he  pulled  the  pistol  he  was  going  to  use  It 
on  me,  and  Immediately  I  dropped  the  gun 
into  my  hand.  The  pistol  and  gun  were 
raised  about  the  same  time.  I  shot,  and  be 
fell,  and  I  shot  Jim  with  the  other  barrel. 
Of  course,  I  was  excited.  I  do  not  know  how 
many  times  I  shot  with  the  gun— three  or 
four  times.  They  were  scrambling  around 
on  the  ground.  I  supposed  they  had  two 
pistols,  and  I  ran  up  and  grabbed  the  one 
In  front,  and  shot  It  two  or  three  times,  and 
then  went  on  down  to  Snipe's.  I  dropped  the 
pistol  as  soon  as  I  quit  shooting  It.  MulUns 
was  about  Snipe's.  I  remember  seeing  him. 
I  was  pretty  badly  sca^.  •  •  •  I  do  not 
know  why  I  shot  with  the  plsttri.  I  was  so  ex- 
cited. I  was  pretty  sure  they  had  two  guns, 
and  did  not  know  where  the  other  one  was, 
and  there  was  right  smart  of  smoke  there,  and 
I  supposed  they  were  still  shooting.  Sound- 
ed like  to  me  there  was  more  than  one  gun 
shooting  at  the  time.  I  believed  myself  to 
be  in  danger.  Of  course,  I  was  excited.  I 
did  not  know  where  my  brothers  were  when 
the  killing  occurred.  When  I  got  in  the 
road  I  did  not  know  the  Shaw  boys  were  In 
the  road,  coming  west;  nor  did  I  know  I  was 
going  to  meet  them  till  I  recognized  them. 
The  bad  feeling  between  me  and  Jim  Shaw 
grew  out  of  the  mistreatment  of  my  sister 
Leila  by  Jim  Shaw.  Claude  Shaw  had 
nothing  to  do  with  It,  only  be  was  taking 
up  for  Jim— taking  the  lead.  I  believed  he 
was  taking  the  lead  since  my  sister  died. 
Shortly  after  the  death  of  my  sister,  myself 
and  brother  had  a  conference,  and  agreed  to 
drop  the  matter  of  differences  with  the 
Shaws.  There  was  no  other  cause  of  our 
animosity  toward  the  Shaws,  except  the 
treatment  of  Leila  by  Jim  Shaw." 

It  may  be  proper  to  state  that  both  Jim 
and  Claude  Shaw  were  shot  with  buckshot. 
Claude  Shaw  was  also  shot  one  time  with  a 
pistol,  and  Jim  Shaw  was  shot  twice  with  a 
pistol.  This  is. a  sufficient  statement  of  the 
case  In  order  to  discuss  the  bills  of  excep- 
tions. 

Appellant  assigned  as  error  the  action  of 
the  court  In  overruling  his  motion  to  quash 
the  array  of  talesmen  summoned  by  the  sher- 
iff and  his  deputies,  and  compelling  defend- 
ant to  select  five  juroiti  from  said  list  of  talee^ 
man.  In  motloa  for  ncrw  trial,  appellant  says 


that  this  matter  la  presented  by  a  bill  of  ex- 
ceptiona  We  find  tbe  motion  to  quash  the 
list  of  talesmen  summoned  by  the  sheriff,  and 
the  order  of  the  court  sustaining  said  motion. 
Then  follows  the  second  motion  to  quash  the 
list  of  talesmen;  "First,  because  the  court 
failed  to  instruct  tbe  officer  summoning  said 
Jurors  as  required  by  law.  In  tb&t  he  failed 
to  lostnict  said  officer  to  summon  as  Jurors 
such  parties  as  are  not  prejudiced  against  de- 
fendant, or  biased  In  bis  favor,  if  be  knew  of 
such  bias  or  prejudice;  second,  tiiat  the  Jur- 
ors last  drawn,  being  twenty-six  In  number, 
with  the  exception  of  one,  to  wit,  J.  H.  Ham- 
bUn,  are  the  same  Identical  persons  formerly 
summoned  on  yesterday,  April  9,  1003,  and  to 
which  a  challenge  was  made  to  the  array,  and 
sustained  by  the  court,  all  of  which  Is  ap- 
parent from  the  list  of  talesmen  hereto  at- 
tached." Then  follows  the  order  of  the  court 
overruling  said  motion,  to  which  ruling  de- 
fendant excepted.  This  does  not  present  the 
matter  In  a  shape  for  review.  The  grounds 
alleged  should  have  been  shown  as  facts  by 
some  means,  which  was  not  done. 

On  the  trial,  appellant  offered  tbe  record 
of  the  dvU  proceedings  In  the  divorce  salt 
between  Leila  Shaw  and  Jim  Shaw,  Includ- 
ing the  petition  for  divorce,  citation,  with 
the  return  of  tbe  officer  th^eon  showing  serv- 
ice on  Jim  Shaw,  and  the  Judgment  of  the 
court  granting  said  divorce.  No  object  or 
purpose  Is  assigned  In  the  bill  of  exceptions 
for  the  admission  of  this  tatimony.  We  un- 
derstand this  to  be  necessary,  in  order  that  a 
bill  of  exceptions  properly  present  the  matter 
for  review.  See  White's  Ann.  Code  Cr.  Proc. 
i  1123,  Bubd.  5,  for  authorities. 

Bill  of  exceptions  No.  2  is  to  the  action  of 
the  court  in  refusing  to  permit  appellant  to 
prove  the  particulars  of  a  difficulty  between 
Snipe  and  H.  M.  Shaw.  Appellant  says  he 
desired  to  show  the  particulars  of  this  difficul- 
ty, or  enough  thereof  to  demonstrate  that  it 
bad  nothing  to  do  with  the  difficulty  between 
defendant  and  deceased.  We  understand  that 
the  details  of  difficulties,  even  between  ap- 
pellant and  deceased,  shonld  not  be  admit- 
ted, unless  they  have  some  bearing  or  Illus- 
trate some  issue  In  the  case  on  trial.  But  we 
know  of  no  rule  that  authorizes  the  admis- 
sion of  the  deteUs  of  difficulties  Iwtween 
third  parties.  Besides,  we  understand  ap- 
pellant introduced  this  matter;  that  Is,  that 
Snipe  and  H.  M.  Shaw  were  carrying  guns 
for  each  other.  We  fall  to  see  tbe  reason 
for  the  Introduction  of  this  testimony,  but 
certainly  Its  Introduction  did  not  authorize 
appellant  to  go  Into  the  details  of  the  trans- 
action. Further  than  this,  it  was  in  evi- 
dence that  this  matter  had  nothing  to  do 
with  the  homicide,  or  the  cause  therefor,  and 
there  was  no  controversy  in  regard  to  it  It 
Is  also  objected  that  the  court  remarked,  in 
connection  with  his  ruling  on  this  question, 
that  he  had  previously  ruled  on  a  similar 
question,  and  he  desired  the  ruling  of  the 
court  respected.  It  does  not  occur  to  us  that 
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4117  lumn  to  appellaBt  001^  ban  ouraed 
from  this  remark. 

ApiwUant  desired  to  prore  by  WUlle  Beeres 
tbat  aftar  the  leparation  ot  Jim  Bhaw  from 
fate  wife.  I>eUa  Shaw,  nto  WUlis.  Jim  Shaw 
told  lier  tliat  he  was  to  blame  for  the  separa- 
ttm,  and  that  be  had  mistreated  her,  and  that 
no  womon  cenld  live  with  a  man  that  had 
treated  her  as  he  had  treated  the  said  Leila; 
Aud,  in  that  connection,  defendant  further 
«ffered  to  show  tbat  said  fads  were  com- 
municated to  defendant  before  the  homicide. 
It  wlU  be  noticed  that  tbis  biU  is  subject  to 
<the  same  d^ect  discvased  la  ain>ellant*B  first 
:bUl  of  exceptions;  tbat  Is,  appellant  failed 
to  state  the  object  and  purpose  of  the  Intro- 
•doctlon  of  said  tratimony.  Besides  this,  no 
fact  la  shown  in  said  WU  of  exceptionB  as  to 
■any  act  of  cmel  treatmaat,  but  merdy  a  con- 
clusion of  the  witness. 

Appellant  also  complaiM  of  the  action  «f 
the  court  In  refining:  to  permit  Lula  Wake- 
field, a  deter  of  d^ndant,  and  a  sister  of 
Letta.  who  married  Jim  Sbaw,  to  testify  that 
After  Jim  Sbaw  married  JjeXitL  Aej  lived  for  a 
while  In  the  same  house  witii  witness,  and 
that  dnrli^  said  time  Sim  fflhaw  more  than 
«nce  assaulted  his  wtte;  that  be  practiced  ex- 
-cess^  upon  her  wben  she  was  sick  with 
fnOTStmatkm,  and  that  be  compelled  ber  to 
«nbmlt  to  hhn  In  copubition  from  two  to  fo«r 
times  at  night;  that  he  roptnred  ber  with 
his  fingers,  and  tried  to  prodnce  tm  abortion 
upon  ber;  that  he  continued  the  excesses  for 
the  greater  part  of  their  married  life,  while 
they  lived  together;  tbat  Us  treatment  was 
most  cruel  and  bratel,  and  that  his  wife 
pleaded  with  him  to  desist;  tbat  the  ezecss- 
«s  made  hex  a  ithysical  mwA,  and  reduced 
ber  to  a  state  of  nerrons  prostratloB^  on  ac- 
«onttt  of  which  she  flnaUy  left  him  and  went 
to  ber  father's  home,  and  from  the  effect  at 
which  excesses  she  died.  Defwdant  says 
that  he  expected  to  prove  a  knowledge  of 
these  facts  on  the  part  of  defendant  at  Que 
rtlme  of  the  bomlelde,  and  that  he  beUered 
«aine  to  be  tme;  that.  In  connection  with  bis 
claim  of  self-defense  on  acooont  of  the  aa- 
«ault  by  one  of  the  deceased  Shews,  the  facts 
stated,  which  be  prtqiesed  to  show,  all  taken 
together,  might  be  an  adequate  cause  to  at 
least  reduce  the  grade  of'  the  offense,  if  any, 
and  tbat,  at  the  time  the  fatal  shots  were 
<flred  wbldb  killed  Shaw,  defendant,  in  any 
^Toit,  was  in  a  state  of  mind  that  ouglit  to 
ar  might  rednce  the  grade  of  the  offense^  If 
any.  The  court  attains  this  bill  stating 
as  follows:  **It  Is  farther  shown,  in  con- 
nection wlUi  the  aforesaid  tratimony  of  Lnla 
Wakefi^d,  that  Jim  Shaw  and  Leila  Shaw,  n6e 
Willis,  wen  married  about  March,  1001;  that 
it  was  shortly  afterwards  (within  a  month  or 
two)  tbat  sold  Jim  Shaw  and  wife  lived  for 
three  or  four  months  In  the  house  with  wit- 
ness, and  it  was  during  this  time  that  said 
witness  learned  the  facts  to  which  she  would 
have  testifled;  that  tiwse  acts  and  tacts  sbe 
would  hare  te  stifled  to  occurred  three  or 


four  months  before  the  «QMratlso  of  Jim 
Shaw  and  wife,  abont  August,  1901.  nearly  a 
year  before  Leila  Shaw's  death,  about  March, 
1902,  and  ntne  months  before  the  kilUng  of 
Claude  Shaw  and  Jim  Shaw.  It  was  shown  hy 
the  evidence  that  after  the  brutal  treatment 
claimed  to  have  besn  pei^trated  u^n  Mrs. 
Sbaw  by  tke  husband,  James  Shaw,  defend- 
ant had  met  up  with  deceased;  tbat  In  Oc- 
tober or  Korvember,  1901,  defendant  and  two 
of  bffi  brothws  followed  James  Shaw  tram 
Bills  county  to  Milam  county  for  the  purpose 
of  whipping  him  or  doing  sMoe  harm;  and 
it  was  further  shown  by  other  evidence  in 
this  case,  before  this  evidence,  that  dtfeud- 
ant  had  at  other  times  met  up  with  deceased 
before  the  kUUng.  Wherefore  tin  cotut  is 
of  opinion  tbat  the  maltreatment  of  James 
Shaw  of  his  said  wife.  If  it  could  have  been 
established,  conld  not  be  shown,  in  any  as- 
pect of  the  case,  as  affording  adectoate  cause 
to  reduce  the  homldde  «C  Claude  Shaw  to 
the  grade  of  manslani^er."  We  would  ob- 
serve with  reference  to  this  bill  of  axce|>- 
tloos  that  the  rule  requires  a  bill  to  be  so 
full  and  complete  as  to  Aow  tbe  enor  of 
the  court  in  rejecting  or  refusing  to  admit 
tbe  testimony.  Hne  appeUant  staoald  have 
sbown  affirmatively  that,  after  appellant 
may  have  been  Informed  of  the  matters  to 
which  tbe  witness  would  testify,  he  dew  tbe 
party  using  the  langoags  on  tbe  flnt  meet- 
ing thereafter.  Now,  if  it  be  conceded  that, 
because  Jim  Shew  was  guilty  of  excesses 
acd  cruel  treatment  toward  his  wife,  appel- 
lant could  kill  him,  and  only  be  guilty  ot 
manslaughter,  and  If  Claude  Interfered  wbw 
he  attempted  It,  to  prevent  tbe  killing  of 
Jim,  and  he  killed  lilm  on  account  of  tbe 
interference,  such  killing  would  only  be  man- 
Blaoghter,  still  tbe  Mil  should  show  that 
what  was  done  was  on  tbe  first  meetii«  aft- 
er appellant  had  been  Informed  of  Jim's  mis- 
conduct. Howard  v.  State,  23  Tex.  App. 
MS,  6  &  W.  281.  Tbe  bin  does  not  even 
show  when  appellant  may  have  been  Inform- 
ed of  what  the  witoess  Wakefield  knew, 
and  It  does  not  attempt  to  show  tbat  tbe 
kllUng  occurred  on  the  first  meeting  between 
appellant  and  Jim  Shaw;  nor  does  it  show 
bow  M>P?lIant  would  have  a  r^bt  to  slay 
Ohinde  Shaw  became  Jfau  Sbaw  treated  Us 
sister  cruelly. 

By  appellants  next  bill  of  exceptions,  he 
complains  of  the  action  of  tbe  court  in  re- 
fusing to  permit  him  to  Introduce  In  evidence 
a  book  or  manuscript  written  by  Leila  Willis 
dnrbv  her  lifetime,  entitled,  "Tbe  Descrip- 
tion of  My  Married  Life  for  Fire  Months  and 
Nine  Days."  This  bill  of  exceptions  covers 
some  17  pages  of  t3i>ewritten  matter,  and  we 
will  only  quote  or  refer  to  so  much  of  It  as 
manifests  tbe  action  of  the  court  in  this  re- 
gard.* The  bill  recites  that  appellant  was  on 
the  stand,  and  testtfled  that  be  bad  koown 
Jim  Sbaw  about  15  yeaxfl,  and  <Mude  Shaw 
about  2  years;  ti»t  Jtan  Stanw  uatried  bis 
youngest  sister,  LeUa  WflUa,  on  March  6, 


Digitized  by  Google 


mhUS  T.  STATEl 


T95 


IIIOI,  and  ftaX  tbey  Urcd  tocatber  abont  6 
loontha.  wbsQ  tbey  s^taiatod,  and  aftra  Uiat, 
until  the  time  of  ber  death,  In  March,  1902, 
she  lived  at  her  tethw'a,  wbere  defendant 
lived;  that  die  Informad  defendant,  in  a  gen- 
eral way,  that  Jim  Shaw  bad  mlstceated  her, 
bnt  did  not  go  Into  the  details  of  sncb  treat- 
mmt  Defendant  tben  identified  the  hand- 
writing of  bl0  slater  Leila  to  the  manoscriirt 
wblch  be  proposed  to  Introduce  In  eridence^ 
as  being  In  her  handwriting.  He  further 
stated:  That  be  read  this  statement  In  fall 
two  or  three  weeks  before  the  bomldde,  for 
the  first  time.  That  be  had  never  read  the 
contenta  ot  said  statement  so  made  by  bla 
sister  nntU  two  or  three  weeks  before  the 
homicide.  That  he  bad  read  only  a  part 
tfaweof  prior  to  that  time.  Tb^t  he  met  Jim 
Sbaw  and  Claude  Shaw  in  the  road  near  Sn- 
nls  abont  a  month  before  tbe  homicide,  and, 
as  he  passed  tiiem,  Jim  Shaw  said  (address- 
ing defendant),  ''Where  in  the  hell  sure  you 
going?"  and  witness  made  no  reply,  and  Jim 
Shaw  then  stated,  "Tou  are  mighty  brave 
when  with  others,  but  are  a  coward  by  yonr^ 
■elf."  Chinde  Shaw  said,  "We  have  read 
tint  book  [referring  to  the  statement  written 
out  by  Leila],  and  that  no  WlUlaea  have 
nerve  enongb  to  take  It  up."  Witness  went 
on  by  without  speaUng  or  stopi^g.  Tbla 
was  tbo  last  time  witness  evw  saw  either 
Jim  or  Claude  Sbaw  np  to  the  time  of  the 
bomldde.  That,  about  a  week  after  this 
meeting,  defendant  got  tbe  said  written  state- 
ment from  bis  father's  trunk,  took  it  up- 
stairs to  hts  room,  and  read  it  over  from 
b^lnnlng  to  end,  for  the  first  time,  and  then 
for  the  first  time  did  he  learn  of  matters  and 
things  of  which  he  had  never  heard  or  known 
before,  and  that  be  believed  the  statement 
so  made  and  written  by  hla  sister  liella,  and 
that  tiie  bomldde  occurred  on  tbe  first  meet- 
ing after  such  lnfonnatb>n  on  tbe  part  of 
defendant,  and  tbat  at  the  time  defendant's 
mind  was  Inci^ble  of  cool  reflection.  Tbat 
bis  mind  waa  on  account  thereof.  In  a  state 
of  passion.  Witness  was  tlien  aBked  to  state 
what  it  was.  If  anytblng,  that  be  learn- 
ed that  he  did  not  know  before  (referring  to 
what  he  may  have  learned  tttm  said  Btate- 
ment).  The  state  objected  to  such  question 
because  tbe  matters  sought  to  be  elicited  were 
Improper  and  Irrelevant,  and  tbe  court  then 
ordered  the  Jury  withdrawn  from  tbe  court- 
room, and  defendant  announced  what  It  was 
be  proposed  to  prove  by  tbe  witness:  That 
be  could  prove  by  defendant  that  he  for  tbe 
first  time  read  tbe  statement  entirely  (written 
by  bis  elBter  Leila,  In  her  own  handwriting. 
Just  before  she  died,  March,  1902)  about  two 
or  three  weeks  before  tbe  homicide,  and  that 
after  he  read  it  over,  two  or  three  weeks 
before  the  homicide,  he  had  never  seen  or 
met  Jim  Shaw  or  Claude  Shaw  up  to  tbe 
very  time  of  the  homicide;  tbat  he  believed 
■aid  redtalB  in  said  atatement;  and  that 
among  the  things  he  learned  from  said  state- 
ment for  the  flnt  time  on  reading  it  in  foD 


were  these:  "That  Jim  Sbaw  had  during  hla 
married  life,  while  living  with  his  wife,  gone 
to  a  whorehouse  In  Snnls,  and  caught  the 
dap,  and  transmitted  It  to  bis  wife,  Leila; 
tbat  ^m  Shaw  frequently,  during  his  mar- 
ried life,  and  while  living  with  his  wife, 
compelled  hts  wife  to  submit  to  his  lusts  while 
sbe  was  sick  with  menstruation,  against  her 
consent  and  protestetions,  from  three  to  four 
times  a  night;  and  that  at  due  time  Jip:^  Sbaw 
got  some  rat  poison,  and  threw  his  wife, 
Leila,  down,  and  got  on  top  of  her,  held  her 
nose,  and  poured  the  same  down  her,  causing 
her  to  be  sick  several  days."  In  oftering  tbls 
testimony,  appellant  stated,  it  was  done  in 
cumectlon  with  other  testimony  already  In 
evidence,  wbicb  was,  in  stibstance,  tiut 
Qaude  Shaw  and  Jim  Sbaw  were  cousins 
and  companions,  and  were  togetfaer  at  tiie 
time  of  tbe  homicide,  and  that  Claude  Shaw 
had -Stated  before  then  tiitat.  If  Jim  Sbaw  got 
Into  trouble  with  tbe  WlUls  boya,  he  would 
h^p  Jim  out  And  also,  by  the  witness 
Brown,  tbat  Claude  Shaw  h&d  stated  at  Kd- 
nls  tbat  th^  Oie  and  Jim)  were  going  to  a 
party  tbat  night,  and  expected  to  meet  some 
of  the  Willis  boys,  and  tbat  they  (he  and  Jim] 
were  going  to  wind  up  their  afTalrs.  And 
also  by  witness  Newt  Wlls(m  tbat  be  knew 
CUude  Shaw,  and  bad  frequently  heard  bim 
telk  abont  tbe  dlfCerences  between  Jim  Shaw 
and  the  WllUses,  and  had  heard  him  say  tbat 
be  (Claude)  was  not  afraid  of  any  of  tbe  "damn 
aons  of  bltdies"  (referring  to  the  WllUs  boys), 
and  that,  If  Jim  Shaw  got  into  trouble  with 
them,  be  would  help  Jim.  And  defendant 
furtbw  announced  that  all  this  testimony  was 
offered  on  tbe  theory  that  Jim  and  Cbiude 
Shaw  were  acting  together  at  the  time  of 
the  homldde,  and,  further,  that  the  offered 
testimony  was  competent  and  relevant  on 
the  question  of  manstaugbter  as  ag  adequate 
cauae,  under  the  law,  and  also  in  connection 
with  the  claim  of  self-defense,  and  that  both 
together.  In  showing  tbe  state  of  mind  of  de- 
fendant, and  to  reduce  the  grade  of  boml- 
dde, if  no  more.  Tbe  courtt  in  rejecting  this 
testimony,  made  tbe  following  explanation: 
"Defendant  bad  himself  testified  that  about 
September,  1801,  about  14  months  before  the 
killing,  he  and  Jim  Shaw  bad  a  fight  over 
the  conduct  of  Jim  Sbaw  to  bis  wife,  and 
that  previous  thereto  (same  beluf  after  tbe 
separation  of  Jim  Shaw  and  his  wife)  he 
(defendant  and  Jim  Shaw  had  a  wordy  al- 
tercation about  said  conduct,  and  that  after 
that,  about  December  1,  1001,  ha  (defendant), 
acting  with  bis  brotbera  Arthur  and  Jack, 
followed  Jim  Shaw  to  Mtlam  connty  to  whip 
him,  on  account  of  said  conduct  and  miscon- 
duct to  his  wife,  met  him,  but  he  escaped 
them;  tbat  after  that,  both  before  and  after 
I^lia  Shaw's  death,  nine  months  before  tiie 
homldde,  he  repeatedly  met  defendant"  It 
will  he  seen  by  reference  to  said  bill  of  ex- 
ceptions that  appellant  was  fomlllar  wltii  all 
that  said  book  contelned,  three  things. 

The  first  of  these  is  that  be  tor  tbs  first 
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time  learned  on  reading  tbe  book  in  fnll  that 
Jim  Shaw  had,  dnrliig  hla  married  life,  while 
llTlng  with  his  wife,  gone  to  a  whorelioiiae 
In  Ennis,  and  cai^ht  the  clav,  and  transmit- 
ted It  to  biB  wife,  Leila.  Now,  If  tiie  book 
In  anestlon  does  not  contain  this  inf<»matlon, 
then  appellant  cannot  avail  himself  of  It. 
We  have  examined  the  tranaeript  of  tbe  blU 
In  that  connection,  and  this  la  the  lai«ni^ 
used:  **I  told  bim  be  was  Just  like  bim.  too 
(meaning  his  pa);  that  If  be  could  get  the 
money,  when  he  couldn't  get  it  otherwise, 
he  would  go  as  straight  to  that  old  house 
as  he  could  go,  which  he  did  before  we  were 
married,  but  I  didn't  know  It,  of  course;  but 
I  soon  found  It  out,  after  we  were  married, 
and  found  out  besides  that  he  had  caught 
some  bad  disease  that  I  had  never  heard  of 
before.  But  he  never  told  me  that  he  had 
It  and  I  never  knew  it  until  his  sister  asked 
me  one  day  if  he  had  ever  gotten  well  of  the 
dap.  And  I  was  surprised  to  know  of  such 
a  thing,  and  asked  what  It  was,  and  where 
he  got  it  I  didn't  know  whether  be  was 
well  or  not,  and  she  up  and  told  me  all  about 
It  I  bad  noticed  some  peculiar  Insbrument 
in  his  trunk,  but  never  thought  anything 
about  it,  and  never  said  anything  about  them. 
And  he  got  nuid  because  I  asked  him  what 
made  him  keep  it  from  me  when  he  knew  he 
would  give  it  to  me  at  the  rate  he  was  go- 
ing. He  said  be  didn't  have  no  such,  and 
wanted  to  know  who  told  me.  I  told  him 
Dollle  tcdd  me  all  about  It  and  then  I  told 
him  if  I  was  like  many  a  woman  I  would 
leave  him;  and  be  said  that  wasn't  nothing, 
and  I  Just  let  It  pass."  The  next  Informa- 
tion alleged  to  have  been  derived  from  a  full 
perusal  of  the  book  Is  tliat  Jim  Shaw  fre- 
quently, during  hla  married  life,  and  while 
his  wife  had  her  menses,  copulated  with  her, 
against  her  consent  from  three  to  four  times 
a  night  While  tbia  was  highly  Indecent  not 
to  say  filthy,  yet  it  does  not  occur  to  us 
to  hare  been  that  character  of  insult  from  a 
husband  to  his  wife  which  would  authorize 
a  relative  to  kill  the  husband,  even  during 
bee  lifetime,  and  only  be  guilty  of  manslaugh- 
ter. The  other  lnformatI<m  alleged  to  have 
been  derived  was  that  at  one  time  Jim  Shaw 
got  some  rat  poison,  and  threw  hla  wife, 
Leila,  down,  and  got  on  ti^  of  her,  held  her 
nose,  poured  some  down  her,  and  caused  her 
to  be  sick  several  days.  Here  Is  how  she 
relates  this  transaction:  They  were  about  to 
move,  and  she  says:  "So  we  commenced 
packing  our  things,  and  he  came  across  a  box 
of  rat  poison,  but  never  noticed  what  it  was; 
and  I  came  In,  and  saw  what  It  was  on  the 
box,  and  asked  him  where  he  got  that  rat 
poison.  And  he  said  he  had  been  wanting 
some  poison  ever  since  I  came  back  without 
buying  it;  and  so  he  threw  me  down,  and 
got  on  top  of  me,  held  my  nose,  and  poured 
the  atnff  in  my  mouth,  and  I  couldn't  move 
an  Inch,  until  be  thought  I  had  swallowed 
enough  of  It  to  kill  me,  maybe,  and  let  me 
up.  I  waa  so  scared,  but  spit  all  out  I  conli^ 


and  rinsed  my  moufli  out  witA  wat»,  and 
took  a  dose  of  liver  medicine,  unblown  to 
falm,  that  my  slater  bad  left  there.  I  waa 
sl(£k  for  two  or  three  days,  but  it  dldnt  hurt 
me  much.  He  saw  hla  brother  BUI  coming, 
and  told  me  if  I  told  him  he  wonld  kill  me, 
and  then  kill  himself."  Of  course,  a  serious 
attempt  on  the  part  of  the  husband  to  poiam 
hla  wife  would  cause  resentment,  and  wonld 
likely  create  itasslon  in  every  one  who  might 
be  attached  to  that  wife  by  the  bonds  of 
relationship  or  affection;  and  we  are  not 
prepared  to  say  that  tills  waa  not  such  an 
attempt  This  is  shown  to  have  been  tbe 
first  meeting  after  the  consummation,  and. 
If  the  testimony  was  otherwise  admlaalble. 
It  waa  at  least  a  question  for  the  Jury  to  pass 
on.  It  may  be  inroper  to  state  here  that  we 
are  cwnfronted  with  two  questtons  which. 
80  far  as  we  are  advised,  have  not  been  di- 
rectly passed  iqxm  by  this  court:  First 
Does  our  statute  relating  to  insults  toward 
a  female  relative  refer  to  and  comprehend 
a  female  relative  who  may  be  dead  at  tbe 
time  of  the  alleged  Insult  or  the  communi- 
cation thereof  to  the  slayer?  Second.  Does 
the  fact  that  one's  female  relaHva  baa  mar- 
ried take  such  female  relative  out  of  the 
statute,  BO  far  as  the  Insults  toward  her  by 
the  husband  are  concerned?  While  the  stat- 
ute, by  Its  literal  terms,  would  appear  to 
concern  only  the  living,  yet  It  occurs  to  ns 
that  it  is  broad  enough  to  cover  the  mtmorj 
of  the  character  of  a  dead  female  relative. 
The  fair  fame  and  good  name  of  one  deceas- 
ed is  as  dear  to  ns  as  the  living;  and,  if  any- 
thing, we  cherish  their  memory  bj  more 
sacred  and  hallowed  ties,  and  are  Just  as 
ready  to  resent  an  insult  directed  toward 
such  a  person  as  if  they  were  allv&  Wtaetb- 
er  the  above  1b  a  correct  interpretation  of 
the  statute  or  not,  as  has  often  been  held  by 
this  court  there  are  adequate  causes  not 
enumerated  by  the  statute:  and  we  believe 
that  a  grievous  insult  or  injury  directed  to- 
ward a  (Perished  female  relative  would  be 
adequate  cause,  or,  it  made  during  life,  and 
communicated  afterwards, the  result  wonld  be 
the  same.  As  to  whether  an  intermarriage  by 
a  daughter,  slater,  or  other  female  relative 
would  deatroy  tbe  relationship  theretofore 
existing,  we  do  not  believe  there  can  be  any 
serious  question.  ^I^e,  in  such  case  the 
husband  would  have  all  the  privileges  which 
the  law  accords  him,  and  many  things  which 
in  others  would  be  an  insult  to  the  female 
relative  wonld  not  be  so  with  him.  At  tbe 
same  time,  some  things,  sndi  aa  assaults 
and  brutal  and  outrageous  treatment,  might 
be  such  Insults  on  his  part  as  wonld  author- 
Ize  relatives,  such  aa  father  or  brother,  to 
interfere.  The  new  insult  here  ofFered  in  ev- 
idence—that is,  <Hie  wtiicb  appellant  claims 
he  had  not  previously  heard  of— was  both 
an  assault  and  an  attempt  to  poison  his  sis- 
ter.  While  we  are  not  prepared  to  hold  that 
this  was.  in  law,  adequate  cause,  yet  we  do 
hold  that  the  testimony  should  have  been 
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admitted,  and  the  jnry  permitted  to  say.  on- 
dOF  appropriate  tnatmctlons,  whether  or  not 
tbla  waa  adequate  cause,  In  connection  with 
all  the  other  facta  and  circumstances  In  evl- 
dence,  to  reduce  the  killing  to  manslaughter. 

This  brings  ns  to  another  question,  which 
18  whether  or  not  this  character  of  eTidence 
was  admissible  when  appellant  was  on  trial 
tor  killing  ClaTidc  Shaw,  and  not  Jim  Shaw, 
the  former  husband  of  bis  deceased  sister. 
We  uiderstand  the  authorities  to  hold,  as  a 
general  proposition,  that,  in  felonious  homi- 
cide, the  slayer  Is  punished  according  to  his 
Intent  So  that.  If  A.,  Intending  to  kill  B.. 
accidentally  kills  C,  but,  if  he  had  killed  B., 
the  offense  would  be  only  manslaughter,  he 
could  not  be  convicted  of  a  greater  offense 
than  manslaughter  In  killing  C.  Clark  v. 
State,  19  Tex.  App.  4S5.  Here,  iiowever,  It 
Is  said  the  killing  of  Claude  Shaw  was  not 
accidental,  but  Intended.  On  this  point  ap- 
pellant testifies  that  Claude  drew  his  pistol 
and  attempted  to  shoot  him.  which  caused 
him  to  shoot  Claude.  Of  course,  if  his  state- 
ment be  true,  the  killing  of  Claude  was  self- 
defense.  However,  the  Jiiry  may  not  have 
believed  this,  but  they  may  have  believed 
one  of  two  other  theories,  to  wit,  that  he 
did  not  kill  either  of  said  parties  in  self-de- 
feuae;  that  when  he  met  them  his  pas- 
sion was  aroused  because  of  the  insults— the 
new  as  well  as  the  old— of  Jim  Shaw  to- 
wards his  deceased  sister,  and  that  he  in- 
tended to  manslaughter  Jim  Shaw;  and  that 
Claude  Interfered  to  prevent  it,  and  in  con- 
sequence thereof  he  shot  and  killed  Claude. 
Or  the  jury  may  have  believed  from  the  evi- 
dence that  Claude  had  adopted  all  the  insults 
that  had  been  used  by  Jim  Shaw  toward  ap- 
pellant's deceased  sister,  inasmuch  as  appel- 
lant testified  that,  on  his  last  meeting  with 
Claude  and  Jim  Shaw  before  the  homicide, 
they  stopped  blm  in  the  road,  and  Claude 
Shaw  said,  "We  have  read  that  book  [re- 
ferring to  the  statement  written  by  bis  sis- 
ter Leila],  and  that  no  Willises  have  nerre 
enough  to  take  It  up." 

With  reference  to  the  first  proposition, 
while  the  statute  says  that  the  provocation 
must  be  extended  by  the  person  killed,  In 
order  to  reduce  It  to  manslaughter,  the  writer 
Is  inclined  to  the  opinion  that  If  one  has  man- 
slaughter In  his  heart  toward  another,  and 
some  third  party  interferes  and  makes  the 
quarrel  his  own,  and  such  third  party  la 
slain  In  the  difficulty,  it  might  be  manslaugh- 
ter, on  account  of  the  original  Intent  of  the 
slayer.  My  Brethren,  however,  do  not  agree 
to  this  proposition.  How^va  that  may  be  in 
this  particular  case,  as  was  shown  above, 
the  deceased,  Claude  Shaw,  had  by  bis  lan- 
guage to  appellant  on  their  last  meeting  be- 
fore the  homicide,  by  his  express  declara- 
tion, made  all  the  Insulting  language  and 
conduct  of  his  cousin  JJm  Shaw  toward  the 
deceased,  sister  of  appellant,  his  own,  and 
whatever  of  insult  was  contained  In  that  doc- 
ument be  then  avowed  directly  to  appellant, 


and  dared  him  to  take  it  op.  So  that  what- 
ever of  adequate  cause  was  contained  In  said 
book  of  memoirs  of  her  married  life  by  Leila 
Shaw  in  favor  of  appellant,  as  against  Jim 
Shaw,  equally  existed  as  between  appellant 
and  Claude  Shaw.  And  we  bold  that  the 
new  testimony  offered  in  the  foregoing  bill  of 
exceptions  was  admissible  on  the  trial  of 
appellant  for  killing  Ctande  Shaw.  And 
■when  the  evidence  of  the  new  insult  was  ad< 
mitted.  It  then  opened  the  doorway  to  the 
admission  of  all  the  evidence  of  insults  glvoi 
by  Jim  Shaw  to  Leila  Shaw,  as  shedding 
light  upon,  and  giving  character  to,  the  new 
Insult,  or  that  Insult  which  appellant  sub- 
sequently ascertained,  in  order  that  the  Jury 
might  know  the  exact  state  of  mind  of  ap- 
pellant at  the  time  of  the  homicide,  and  what 
caused  that  state  of  mind.  Jones  v.  State, 
33  Tex.  Cr.  R.  492,  26  S.  W.  1082,  47  Am. 
St  Rep.  46;  Utzman  v.  Stat^  82  Tex,  Or. 
R.  426,  24  S.  W.  412. 

Outside  of  the  question  of  manslaughter, 
there  is  another  view  under  which  we  be- 
lieve this  evidence  was  admissible,  under  the 
circumstances  of  this  case,  regardless  of  the 
killing  having  happened  on  the  first  meeting 
after  the  utterance  of  the  same,  or  if  there 
was  some  question  about  this  being  the  first 
meeting.  It  will  be  seen  from  the  record 
that  the  jury  were  deprived  of  all  this  char- 
acter of  testimony  showing  what  actually 
brought  about  the  killing.  They  evidently 
did  not  believe  appellant's  theory  and  testi- 
mony on  self-defense.  Disbelieving  self-de- 
fense, they  ought  to  have  found  appellant 
guilty  of  murder  In  the  first  degree,  unless 
they  believed  there  was  some  theory  undis- 
closed by  the  testimony.  Now,  even  If  this 
testimony  was  not  admissible  as  affording 
adequate  cause.  It  seems  to  us  that  it  ahould 
have  been  admitted  as  showing,  or  tending  to 
show,  appellant's  state  of  mind  at  the  time  of 
the  homicide;  that  is,  that  It  was  not  cool 
and  deliberate,  and  consequently  he  was  not 
capable  of  forming  the  intent  to  kill  upon 
express  malice.  True,  they  found  appellant 
guUty  of  murder  In  the  second  degree,  but 
they  gave  him  a  term  of  40  years  in  the  pen- 
itentiary. If  the  Jury  had  been  possessed  of 
the  excluded  testimony,  they  might  equally 
have  found  appellant  guilty  of  murder  In  the 
second  degree,  If  they  did  not  believe  that 
adequate  existed,  but  the  evidence  might 
have  been  used  by  them  as  extenuating  or 
mitigating  the  punishment. 

The  view  we  have  taken  of  the  questions 
heretofore  discussed  contravenes  the  view 
taken  by  the  court  in  the  submission  of  man- 
slaughter, which  he  confined  alone  to  the 
pistol  shot  fired  by  appellant  into  the  body  of 
Claude  Shaw.  This  was  predicated  on  the 
Idea  that  appellant  may  have  been  justified 
In  shooting  Claude  Shaw  in  the  first  instance 
with  the  shotgun,  but  that  the  last  shot  was 
not  necessary  In  bla  self-defense,  and  he  may 
have  seized  the  pistol  from  Jim  or  Claude 
Shaw  and  shot  Claude  Shaw  while  bis  mind 
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wu  cKcHed  anfl  be  wtm  tactpable  of  cool 
TCAeetloii;  tluit  tUB  «bot  wu  not  neces- 
wBTf,  and  oonsMiaflntljr  be  mtgbt  be  gulltr  of 
manBlaoffliter.  Of  eoane,  If  the  learned 
Judge  fras  rlgbt  In  {sdndbig  bH  teettmony  re- 
lating to  InmiltB  B8  aObrdJnK  ade^oate  canm, 
then  he  was  jnatUed  In  refttsing  to  charge  on 
manelangbter  ottacrwtse  tban  -mu  4oDe;  but, 
Inasmneh  aa  we  bold  tbat  the  court  erred  in  I 
exdvdlng  mM  teMlmonr  relating  to  insults 
toward  a  female  xtilatlTe,  on  snotber  trial  of 
thla  case,  If  tbe  evidenoe  sbould  be  the  aame, 
tin  ooart  sbould  give  a  cbarge  on  manalaugb- 
tor,  anOuvizlng  tbe  Jmy  to  Bay  wbetiiw  or 
not,  undOT  all  tbe  drcunutancea,  tbey  be- 
lieved tbe  provocation  afforded  was  adequate 
cause,  and  whetber  or  not  appellant  slew  de- 
feased In  tbe  beat  of  passlim  engendered  by 
aucb  cause,  and,  If  aot  to  find  blm  guilty  only 
of  mansUragbter. 

Appellant  also  queMloM  tte  comt's  <diarge 
on  self-defense,  because  he  alleges  tbe  court, 
In  Us  obarge,  groi^M  a  number  of  facts  tes- 
tUed  to  by  appellant,  and  requires  tbe  Jury 
to  beUcrro  eaeb  and  all  of  said  fftcts  before 
tbey  would  be  anttwriBed  to  And  he  was  Jus- 
tifiable, We  believe  the  charge  Is  subject  to 
that  <9ltlelsm.  tn  anch  case  the  court  should 
have  submitted,  In  general  temns,  that  tf, 
when  tbe  parti ee  met  in  the  road,  Qaude  or 
Jtan,  one  or  both,  did  any  act  or  made  any 
demonstratlim  wtaltdi,  under  the  drcumBtanr 
ces.  rcaaonably  oauaed  appeUairt  to  b^eve 
that  Us  Ufe  was  In  danger,  or  he  was  tn 
danger  at  wrfooi  bodily  Injisy,  la  soch  case 
he  bad  a  light  to  alay. 

Then  are  other  errors  presented  and  dls- 
cuMed  In  appeUanfa  able  brief,  some  of 
wUdi  are  not  likely  to  occur  again;  and.  In 
the  Tlew  we  have  taken  of  tbls  case,  we  do 
not  deem  It  necessary  to  dtscusB  tbem. 

For  tbe  errors  pointed  out  the  Judgmait  Is 
revened  and  tbe  cause  remanded. 

BROOKS,  J.  I  tbink  many  of  tbe  pM^- 
osltlons  In  thla  optaUMx  are  incoirec^  aad 
turrtij  dissent. 


YOUNG  r.  STATH. 
<Gowt     Grfanioal  Appeals  of  Texas.  June  23, 
1903.) 

THBPr--OONVBRBION  BT  BAILBB-TNDICT- 

MBNT. 

1.  An  iDdictment  for  theft,  cbarxing  that  "Y„ 
having  possession  of  two  head  of  cattle,  then 
and  uere  tbe  property  of  B,,  by  virtue  of  his 
contract  of  hiring  and  bmrowlng  with  tbe  said 
It.,  did  then  and  there  ualawfullr,  and  wlthont 
the  consent  of  the  said  R.,  tbe  owner  thereof, 
fraudulently  convert  said  two  head  of  cattle  to 
his,  tbe  said  Y.'s,  own  use  and  benefit,  and  with 
the  intent  to  deprive  the  said  R.,  the  owner,  of 
the  value  of  the  same,"  was  sufficient  onder 
"White'a  Ann.  Pen.  Code,  art  877,  S  1501. 
declaring  that  any  person  having  possessiion  of 
tbe  personal  prot)etty  of  another  by  virtue  of 
any  contract  of  hiring,  or  other  bailment,  who 
shall,  without  the  consent  of  the  owner,  fraud- 
ulently convert  tbe  same  to  his  own  use,  with 
Intent  to  deprive  the  owner  of  die  same,  shall 
bb  goaty  elf  tbeft 


Appeal  from  District  Court,  Denton  Ooun- 
tf;  D.  E.  Barrett  Judge. 

9.  Toung  was  cenvtoted  of  Ibeft,  and  ap- 
peals. Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  Cw  tbe 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
tbe  theft  of  two  bead  of  cattle,  and  hig  pon- 
Ishment  assessed  at  coDflnement  In  the  peni- 
tentiary for  a  term  of  two  years.  Tbe  In- 
dictment contains  two  counts;  the  Jftrst 
charges  tbeft  generally,  and  tbe  second  char- 
ges conversion  aa  hirer  and  bailee.  The  sec- 
ond count  la  as  follows:  That  F.  Toung, 
•  •  having  possessiou  of  two  bead  of 
cattle  then  and  there  the  property  of  Mary 
Bayborne,  by  virtue  of  bis  contract  of  hlrlnfC 
and  borrowing  with  tbe  said  Mary  Bayborne. 
did  then  and  there  unlawfully,  and  without 
tbe  consent  of  the  aald  Mary  Bayborne,  tbe 
owner  thereof,  fraudulently  convert  aald  two 
bead  of  cattle  to  bis,  tbe  said  F.  Young's, 
own  use  and  benefit,  and  with  the  Intent  to 
deprive  the  said  Mary  Rayborne,  tbe  owner, 
of  the  value  of  tbe  same,  against  the  peace 
and  dignity  of  the  state."  Appellant  urges 
TarlouB  objections  to  tbls  count  of  tbe  In- 
dictment. Tbe  indictment  le  sufficient.  See 
White's  Ann.  Pen.  Code,  art  877,  S  1501. 

Appellant  requested  various  special  char- 
ges. As  far  as  tbe  same  were  applicable  to 
the  facts  of  this  case,  they  were  covered  by 
the  main  charge  of  the  court  The  cbarge  of 
tbe  court  was  very  full  on  every  phase  of  the 
evidence.  Tbe  evidence  is  ample  to  support 
tbe  conviction;  in  fact,  shows  beyond  dispute 
that  appellant  was  a  hirer  and  bailee  of  tbe 
cattle,  and  as  such  sold  tbe  same. 

There  Is  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 


aAT  V.  STATB. 
(Court  ot  Criminal  Appeals  of  Tens.  Jane  S, 

1903.) 

HOMICIDIt-APPLICATION   FOR  CONTINUAWH 
-NEWLT  DISCOVKRED  BVIDENCB— 
ABSENT  WITNESSES. 

1.  A  party  failing  to  examine  witnesses  prat- 
ent  at  tbe  trial  as  to  their  knowledge  of  tbe 
transaction  cannot  set  up,  as  newly  discover«d 
evidence,  facts  elicited  from  such  witnesses  aft- 
er the  termination  of  the  trial. 

2.  It  is  not  error  to  deny  an  application  for  a 
new  trial,  based  on  the  testimony  of  absent  wit- 
noRRes  merely  cumulative  In  its  nature,  and 
which  had  been  made  the  basis  of  a  second 
application  for  a  continuance. 

3.  In  a  prosecution  for  murder  the  restimooy 
for  tbe  state  show'ed  that  deceased  had  so 

Eistol;  that  immediately  before  the  ehootlng 
e  was  sitting  ou  his  horse,  with  both  legs  en 
the  same  side,  leaning  towards  defendant,  who 
was  standing  four  or  five  feet  away.  Imme- 
diately after  hearing  the  first  ahot  witnesses 
beard  a  groan,  looked  in  the  direction  of  tbe 
shooting,  saw  deceased  on  the  around,  and  de- 
feudant  going  throng  the  motions  ot  loading 
his  gun  and  saw  him  approach  tbe  prostrate 
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torn,  of  deceased  and  ihoot  affaln.  Deceaaed 
was  shot  ]□  the  shoulder,  and  the  aide  ot  his 
head  was  alao  shot  off,  both  wounds  being  mor- 
tal. Defendant  testified  that  deceaaed  advanced 
OD  him  with  a  pistol,  and  that  he  ahot  in  aelf- 
defeme.  His  application  for  coutUinance  was 
based  in  part  oq  the  affidavit  of  a  wltneaa  to 
the  effect  ttiat  deceatied  fell  from  bis  horse  after 
the  last  shot.  Held,  that  such  evidence  was 
neither  msterial  nor  probably  ttua  In  the  light 
of  the  record,  and  the  applicatiiia  for  contliui- 
ance  was  properly  overruled. 
Davidson,  P.  J.,  disaentius. 

Appeal  from  District  Ctonr^  Hmutmr  CXnOh 
ty;  Jotan  loung  Qoocb,  Judge. 

Felix  Bay  was  oowrlcted  of  murder,  and 
appeala  Alflrmed. 

Moore  &  Newmau  and  Adams  &  Adams, 
for  appellant  J.  M.  Crook,  Dlst  Atty.,  and 
Howard  Martin^  Asst  At^.  Gtan^  for  tba 
State. 

BHOOKS*  J«  ^WBUuit  was  coBTicted  o£ 
mnrder  Jn  ttie  seoKid  degree,  and  bla  pna- 
iabment  amssed  at  conUoemmt  In  tlis  pen* 
itentlary  for  a  term  of  U  Tears. 

The  appllcatlao  for  contbraonce  li  for  the 
want  of  tbft  teatfiBonr  of  Mrs.  EU  Hogaa 
and  I.  O.  Qamer,  allied  to  reside  la  Hou- 
ton  cowitr*  and  laam  Gamer  and  Frank 
LiTely,  alleged  to  realda  In  Andersen  connty. 
The  aiqpUcatUm  states  tbat  defiendant  as* 
pectad  to  akow  by  his  own  testimony  tbat 
Mark  DansoB  was  trying  to  sboot  him  when 
he  ahot  DenaiHi.  Tha  stats  wUl  attenqtt  tor 
show  tbat  Mark  Denson  was  unarmed  wtien 
be  waa  abot,  whUe  defendant  can  show  bgr 
ottao'  witnesses  that  Casen  Bush  took  seme* 
thing  from  the  person  of  Mark  DoiseOt  and 
that  Mrs.  Hogan  is  tba  oaiy  witness  wbo 
will  posltlTtily  swear  tbat*  after  the  afaoottng^ 
of  Mark  DeoBon»  Ouou  Bnab  took  a  ^stol 
from  the  person  of  Mark  Denaon.  Bbe  will 
alao  testify  tbat  Densoa  was  standing  np  wlm 
^ob  And  def^idant  Is  Infwmed  that  the 
state  will  prove  tbat  he  shot  Denson  after 
he  fell.  By  Isam  Oamer  defeadant  ezpeeta 
to  sbow  tbat  on  Monday  night  befwe  the 
kllUog  OB  Tuesday  morning  be  beard  Maxk 
Denson  say  that  be  would  kill  defendant  be- 
fore 10  o'clock  the  nest  day,  and  by  I.  O. 
Gamer  defendant  especta  to  sbow  that  on 
Monday  night  before  the  kUUng  ok  Tneaday 
be  beard  Jim  Spni^ser  say  that  Mark  Denson 
had  shot  at  defendant  twice  on  the  Sunday 
before.  And  defendant  new  is  Informed  and 
believes  that  Spurger  will  deny  snch  tact, 
and  will  state  that  Denson  did  not  shoot  at 
defendant  on  the  occasltm  referred  to.  De* 
fendant  wlU  testify  tbat  Denscm  did  shoot 
at  blm  OB  said  occaslea.  By  Frank  lively 
defendant  «peets  to  show  that  on  Sunday 
evening.  Jiut  after  the  shooting  by  Denson 
at  defendant,  witness  met  Denson,  who  told 
him  that  be  bad  Jast  shot  at  defendant— 
■which  facts  beoHne  material  as  corrobo- 
rative of  defendant's  testimony  and  of  the 
bearing  of  the  shots.  Isam  Qamer  and 
Frank  Lively  are  allied  to  have  been  duty 


subpasnaed.  Appellant  alleges  tbat  Mrs.  Ho- 
gan is  now  alck  in  bed  with  a  i^ild  only 
elgM  days  irid.  and  It  pbyricallr  unable  to- 
attend  court  That  Isam  Gamer  was  i» 
court  yesterday,  under  process  as  a  witness; 
but  developed  a  case  of  smallpox,  and,  de* 
fendant  is  Inftonned,  was  forced  to  leave  by 
tbe  authorities.  L  O.  Gamer,  defendant  la 
informed,  is  sick.  Why  Frank  Lively  is  not 
present  defendant  cannot  say.  Tbe  applica- 
tion also  shows  tbat  at  the  last  day  of  the 
term  defendant  continued  the  case  because 
neither  Btlrkland  nm*  Isam  Gamer  had  beet» 
served  and  were  absent  and  also  became  of 
the  absence  of  Mrs.  BU  Hogan;  that  Mn. 
Hogan  was  then  unwell,  but  had  started  to 
Crockett,  and  on  the  way  heard  of  the  con- 
tinuance. Mid  went  back  borne;  that  under 
such  circumstances  defendant  coidd  hardly 
get  ovt  any  further  process  for  her,  aa  she 
bad  not  r^Uy  disobeyed  any  stfbpiBna;  and, 
even  if  she  bad.  It  wouM  not  aid  to  se- 
enre  her  presencei  Tbe  cowt  overruled  the 
aK>Ucatlon  tor  continuance,  and  appellant 
assigns  this  as  error,  as  w<Al  aa  tiie  orer^ 
ruHng  ot  bto  motion  for  new  trial  on  tbl»  - 
ground. 

In  motion  for  new  trial,  to  which  appel-  • 
lant  BweaiB,  be  stUl  states  that  Mrs.  Hogan 
win  swear  tbat  she  saw  Bush  take  a  pistol 
ttom  the  body  of  deeeesed.  He  Insists  tbat 
said  teettanony  la  material  from  the  fact  that 
dsoeased  was  In  tiie  act  <tf  shooting  him  with 
a  pistol,  that  the  pistol  riiot  was  fired  by 
him,  and  that  the  shoottng  t^  dflendftnt  was 
In  self-defensei  And  Is  material  because 
some  of'  tbe  witnesses  wbo  testified  for  tbe 
state  testified  tbat  Bush  did  not  take  any- 
thing from  tbe  person  or  body  of  deceased. 
That  Mrs.  Hogan  would  have-  tMtlfled,  bad 
she  be«i  present  that  at  tiie  time  the  seccHnt 
shot  was  fired,  deceased  was  not  lying  on 
tbe  ground,  as  testified  by  the  state's  wtt* 
nesses,  but  was  at  tbat  time  standing  on  tbe 
ground  in  front  of  defendant  and  did  not 
fall  until  aft»  the  second  shot  was  fired. 
Appellant  inalstff  tbat  this  testimony  was- 
material  firom  the  fftct  that  it  was  a  material 
inquiry  wfaethKr  deceased  ms  standing  or 
lying  on  the  ground  when  tbe  senmd  shot 
was  fired,  and  her  testimony  would  hare  cor- 
roborated the  testimony  of  appellant  and 
would  have  contradicted  the  statements  of 
the  state's  witnesses  who  testified  that  de- 
ceased was  lying  on  the  groand  when  tbe 
last  shot  was  fired.  Mrs.  Hogan's  affidavit, 
attached  to  ttie  motion,  Is  as  follows:  "On 
tbe  morning  the  killing  of  Marcus  Denson  by 
Felix  Ray,  I  was  at  home  near  Perdlla,  and 
saw  Ray  and  Denson  meet  a  little  southeast ' 
from  my  house  In  the  public  road,  about  one 
hundred  yards  distant  from  my  house.  *  •  • 
Th^  stood  there  several  minutes  before  my 
attention-  was  attracted  In  that  direction, 
which  was  by  tbe  report  of  a  gun.  When  1 ' 
heard  tbe  gnu  I  was  some  three  or  four  steps 
from  my  kitchen  window.  I  stepped  to  the- 
window  as  soon  as  I  heard  the  first  shot  and* 
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looked  ont,  and  jnst  as  I  looked  out  of  tbA  vla- 
dow  the  aecond  shot  fixed.  The  tame  pulled 
the  reina  from  bands  of  deceased  Immediate- 
ly after  the  second  shot,  and  deceased  fell  to 
the  ground.  I  saw  deceraed  Jnst  as  he  fail 
orer.  Don't  know  what  position  he  wss 
standing  In,  bnt  be  tell  after  the  last  shot 
The  first  person  that  came  to  deceased  after 
be  was  killed  was  Cason  Bush.  He  went 
dose  to  tiie  bo^,  sbont  three  or  four  feet, 
88  best  that  I  could  telL  If  he  picked  up 
anything  I  conld  not  see  It  Ghaa.  Bnsh 
came,  and  got  Oason,  and  carried  blm  off.  If 
he  lacked  up  a  gun  or  anything  before  Cbas. 
Bush  took  hold  ct  him,  I  don't  know  any- 
thing about  it" 

After  insisting  apon  a  new  trial  for  want 
of  the  testimony  of  title  otber  witnesses  al- 
leged In  the  motiim  fbr  continuance,  appel- 
lant further  Insists  that  a  new  trial  should 
be  granted  on  the  ground  at  newly  discov- 
ered and  material  testimony,  showing  that 
thwe  were  no  gunshots  In  the  ground,  as 
shown  by  the  affldavlt  of  Will  lAugham, 
which  absolutely  contradicts  the  testimony, 
as  appellant  Insists,  that  defendant  Bhot  ds- 
■ceased  while  lying  on  the  ground,  which  eri- 
dence  be  contends  Is  newly  dlscorered  since 
the  trial,  and  came  to  light  by  accident  in 
dhKrosslng  the  case.  I^ngbam's  affidavit  is 
as  follows:  '*I  was  at  the  scene  of  the  killing 
of  Marcus  Denaon  about  one  hour  after  the 
killing,  and  examined  the  wounds  on  blm, 
both  on  the  head  and  on  tbe- collar  bone. 
So  far  as  I  could  tell,  tbe  body  bad  not  been 
moved  ^m  the  time  it  bad  been  shot 
From  the  character  of  the  wound  In  the  head 
and  the  range  of  the  shot,  caused  me  to 
make  a  close  examination  of  the  ground 
around  there  to  ascertain  whether  the  shot 
that  struck  his  bead  went  Into  the  ground, 
and  I  saw  no  evidence  to  that  effect,  and 
made  the  examination  for  that  purpose.  The 
ground  was  not  disturbed."  Tbe  district  at- 
torney filed  a  counter  affidavit  as  to  witness 
Win  Langbam.  Attached  to  tbe  district  at- 
torney's controTersIoD  of  tbe  motion  tbe 
affidavit  of  J.  B.  Stanton,  stating  that  Will 
Langbam,  by  whom  It  was  proposed  to  prove 
newly  discovered  evidence,  was  a  witness 
and  present  during  the  trial  of  defendant 
This  cannot  be  regarded  as  newly  discovered 
evidence,  because  the  statute  says  that  on 
motion  for  new  trial  the  question  of  newly 
discovered  evidence  must  be  treated  tbe 
same  as  in  civil  cases,  and,  where  a  witness 
is  present  the  evidence  cannot  be  regarded 
as  newly  discovered;  but  It  Is  tbe  duty  of 
appellant  to  examine  the  witness  present  to 
ascertain  bis  testimony,  and,  if  he  knows  any 
fact  pertinent  to  tbe  issue  then  on  trial,  to 
place  such  witness  on  tbe  stand,  and  let  blm 
detail  tbe  facta  be  may  kuow  to  tbe  ]ury. 
Clearly,  it  would  be  a  novel  proposition  to 
say  appellant  could  have  witnesses  present 
make  no  ezamlnuUon  of  tbem  touching  tbelr 
knowledge  of  tbe  transaction,  and  then,  after 
-the  termination  of  the  trial,  talk  with  the 


witnesses^  and,  after  eliciting  facts  from 
than,  aet  up  maatk  facts  as  newly  dlscoTered 
evidence.  Such  practice  should  not  be  tol- 
erated. This  exact  question  was  decided 
against  arosUant  in  HaUlbnrtoa  t.  State, 
84  Tex.  Cr.  App.  411,  81  S.  W.  297.  rortbeE^ 
more,  tbe  testimony  bdng  cumulative.  It 
would  not  be  ground  for  new  trial,  thla  being 
tbe  second  application  tat  omtinuancek  la 
Prultt  T.  State,  30  Tex.  App.  158*  IS  8.  W. 
773,  the  court  aald:  "It  Is  not  In  every  case, 
howerer,  even  where  the  absent  testlnKuiy  is 
material,  and  probably  tme^  that  thla  oomt 
will  revise  the  trial  Judge  In  refusing  a  new 
trial  considered  with  ref  eroioe  to  tiie  applica- 
tion for  continuance.  It  la  only  In  a  case 
where,  from  tbe  e^dence  adduced  upon  tbe 
trial,  we  would  be  impressed  with  the  con- 
viction, not  merely  that  defSndant  might 
probably  have  been  prejudiced  In  his  rights 
such  ruling,  but  that  it  was  reasonsbly 
probable  that  If  the  absent  testimony  bad 
been  before  tbe  jury,  a  verdict  more  ttLVox- 
able  to  defendant  would  have  resulted."  Cit- 
ing Browning  t.  State,  26  Tex.  App.  443,  9 
S.  W.  770;  Covey  v.  State,  23  Tex.  App.  888, 
6  S.  W.  283:  Maney  v.  State,  80  Tex.  App. 
64,  18  S.  W.  770. 

Now,  reverting  to  the  affidavit  of  Mrs. 
Hogan,  we  say  that  although  appellant 
states  In  bis  sworn  motion  that  she  would 
swear  that  she  (witness)  saw  Bush  take  a 
pistol  from  the  body  of  deceased,  still  said 
witness  In  her  affidavit  expressly  denies  any 
such  statement  Then  tliis  application  must 
be  viewed  In  the  light  of  thla  proposition 
alone:  Does  tbe  fact  that  Mra.  Hogan  swears 
tliat  she  knows  what  position  deceased  was 
In,  but  that  be  fell  after  the  last  shot  make 
a  material  Issue,  and  one  so  probaldy  true, 
in  tbe  light  of  this  record,  as  authorizes  this 
court  to  reverse  this  case  because  the  lower 
court  refused  to  grant  tbe  motion  for  new  trial 
on  this  account?  We  say  not  In  tbe  first 
place,  said  testimony.  In  the  light  ot  this  rec- 
ord. Is  not  material.  In  the  second  place,  it  Is 
not  probably  true.  Tbe  testimony  for  tbe  state 
shows  that  deceased  had  no  pistol.  The  sub- 
stance of  tbe  testimony  of  tbe  four  eyewit- 
nesses tor  the  state  establishes  the  fact  that 
deceased  was  sitting  on  bis  horse,  with  both 
legs  on  tbe  same  side  of  the  saddle,  leaning 
forward  towards  defendant,  who  was  stand- 
ing on  tbe  ground,  some  four  or  five  feet 
from  deceased.  Immediately  before  tbe 
shooting  this  was  the  attitude  of  the  parties. 
Immediately  after  bearing  tbe  first  shot 
witnesses  beard  a  groan,  looked  in  tbe  direc- 
tion of  the  shooting,  and  saw  deceased  on 
the  ground,  and  defendant  going  through  tbe 
motions  of  loading  his  gun  (which  he  admits 
himself),  approaching  tbe  prostrate  form  of 
decQMsed,  and  shoot  again.  Deceased  was 
shot  in  the  shoulder,  and  the  side  of  his 
bead  was  also  shot  ofF;  both  wounds  being 
mortal.  Tbe  evidence  estebllsbed  the  fact 
that  blood  was  spattered  <m  tbe  fence,  and 
that  a  hole  was  shot  throuali  tiie  twlm  of  tbe 
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hat  of  deceased,  Bhowlng  that  deceand  was 
sitting  on  hla  hone  in  a  leanhig  posture  when 
the  idiot  was  fired,  and  Hut  the  first  shot 
went  throngb  the  brim  of  the  bat  and  Into 
the  deceased's  shoulder,  and  that  deceased 
rec^ved  the  last  shot  while  lying  on  the 
ground.  Defendant's  theory  was  that  de- 
ceased advanced  on  blm  with  a  pistol;  that 
he  shot  once,  and  immediately  reloaded  and 
shot  again.  AH  of  the  state's  testimony  ren- 
ders utterly  iuvrobable  the  testimony  of  the 
absent  witnesses.  It  la  possible  that  the  first 
wound  inflicted  In  the  collar  bone  could  have 
been  Inflicted  by  appellant  on  deceased  at  the 
first  shot,  provided  deceased  was  approach- 
ing appellant  in  a  sto<ving  posture.  But,  as 
described  In  this  record,  the  wound  Ife  of 
such  a  character  as  renders  It  highly  im- 
probable, and  nearly  Impossible,  for  it  to 
luTe  been  so  made.  Of  course,  if  deceaned 
was  standing  up*  as  appellant  Insist^  and 
approaching  him,  he  could  not  have  ahot  him 
In  the  aide  of  the  head.  Bnt  the  entire  rec- 
ord shows  conclusively  that  his  testimony  la 
a  pure  fabrication,  and  that  deceased  was  sit- 
ting sideways  on  his  horse  In  a  leaning  poa- 
ture;  that  appellant  fired,  the  hall  passing 
through  deceased's  ha^  entering  his  shoul- 
der; deceased  fell  off  his  horse,  and  while 
prostrate  on  the  ground  defendant  reloaded 
Ms  gun  (which  he  admits),  approached  the 
prostrate  form  of  deceased,  and  shot  off  the 
left  side  of  his  head.  The  malice  is  abundaut- 
ly  established.  Previous  preparation  la 
demonstrated.  The  ftmfled  design  to  take 
life  is  manifest  from  a  casual  inspection  of 
this  record.  There  is  a  total  absence  of  any 
evidence  Indicating  any  demonstration  on  the 
part  of  deceased,  except  t^e  testimony  of 
appellant.  The  absent  testimony  would  not 
strengthen  his  own  testimony  (as  it  is  not 
pretended  that  Mrs.  Hogan  saw  the  begin- 
ning of  the  difficulty),  but  to  a  certain  ex* 
tent  contradict  him;  and  especially  wherein 
he  swears  that  deceased  started  at  hbn  with 
a  pistol  in  his  hand.  The  absent  witness 
swears  that  she  saw  no  pistol,  and  the  phys- 
ical facts  demonstrate  that  he  had  none; 
that  all  the  state's  witnesses  swear  he  had 
none;  and  one  state's  witness  testified  that 
his  pistol  was  at  another  and  different  place, 
and  had  been  sent  to  such  place  some  time 
prior  to  the  difficulty.  We  thaefore  hold 
that  this  testimony  is  neither  material  ncx 
probably  true  In  the  light  of  this  record. 

The  demonstration  by  the  district  attorney 
OS  to  the  relative  position  of  deceased  and 
defendant  at  the  time  of  the  shooting  could 
not  have  been  erroneous,  as  Indicated  by  the 
affidavits  In  this  record;  but  such  demon- 
stration by  the  district  attorney  was  legiti- 
mate argument  in  answer  to  the  argument 
made  by  appellant's  counsel. 

The  judguient  Is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).    I  cannot 
agree  with  my  Brethren  in  the  affirmance  of 
the  Judgment  In  tblM  case.   By  the  witness 
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Mrs.  Hogan  appellant  expected  to  prove  that 
deceased  was  standing  up  when  tlie  second 
ahot  was  fired.  The  state's  theory  was  that 
deceased  was  dtting  on  his  horse  sideways— 
that  Is,  with  both  1^  on  the  same  side  of 
the  horse— at  the  time  the  firat  ^ot  was 
fired,  and  that  he  fell  off  and  was  lying  on 
tlie  ground  when  defendant  fired  the  second 
shot  There  were  five  young  mm  standing 
not  far  away  when  the  difficulty  occun-ed. 
They  all  testify  to  the  fact  that  defendant 
and  deceased  met;  that  deceased  was  sitting 
on  his  horse  with  both  legs  on  one  side,  de- 
fendant standing  on  the  ground,  and  they 
engaged  in  conversation.  None  of  these 
young  men  were  looking  at  the  partiea  when 
the  first  shot  was  fired,  and  there  la  no  wit- 
ness who  testffies  he  saw  the  first  shot,  ex- 
cept defendant  himself.  The  first  shot  at- 
tracted the  attention  of  these  young  men,  and 
upon  looking  around  four  of  them  testify  that 
deceased  was  on  the  ground,  and  defendant 
walked  up  and  fired  the  second  shot  at  his 
prostrate  form.  Gook,  the  other  young  man, 
testified  that  deceased  was  in  a  falling  posi- 
tion at  the  time  the  second  shot  was  fired.. 
Mrs.  Hogan'a  affidavit  is  attached  to  the  mo- 
tion for  new  trial,  in  whldi  she  states  that: 
"On  the  morning  of  the  killing  of  Blarcua 
Denson  by  Felix  Bay,  I  was  at  home,  near 
PercUla,  and  aaw  Bay  and  Denson  meet  a 
little  southeast  from  my  house.  In  the  public 
road,  about  one  hundred  yards  distant  from 
my  house.  The  best  that  I  could  recollect, 
they  stood  there  several  minutes  before  my 
attention  was  attracted  in  tb&t  direction, 
which  was  by  the  report  of  a  gun.  When  I 
heard  the  gun  I  was  some  three  or  fbur  steps 
from  my  kitchen  window.  I  stepped  to  win- 
dow as  soon  as  I  heard  the  first  stot,  and 
looked  out;  and  Just  as  I  looked  out  of  Qie 
window  the  second  shot  fired.  The  horse 
pulled  the  reins  from  hands  of  deceased  im- 
mediately after  the  second  shot,  and  deceas- 
ed fell  to  the  ground.  I  saw  deceased  Just  as 
he  fell  over.  Don't  know  what  position  he 
was  standing  In,  but  he  fell  after  the  last 
shot.  The  first  person  that  came  to  deceased 
after  he  was  killed  waa  Caaon  Bush.  He 
went  dme  to  the  body— about  three  or  four 
feet,  as  best  that  I  could  tell.  If  he  picked 
up  anything,  I  could  not  see  it  Chas.  Bush 
came  and  got  Cason  and  carried  him  off.  If 
he  picked  up  a  gun  or  anything  before  Chas. 
Bush  took  hold  of  him,  I  don't  know  anything 
about  it"  Mrs.  Hogan's  testimony,  if  true, 
places  deceased  erect  at  the  time  the  second 
shot  was  fired.  Defendant  testified  that  de- 
ceased was  advancing  on  him  when  he  fired 
both  shots,  and  that  deceased  brought  on  the 
difficulty  by  attempting  to  use  a  pistol.  On 
the  day  before  deceased  shot  at  appellant 
twice,  and  bad,  subsequent  to  the  shooting, 
threatened  to  take  his  life  before  10  o'clock 
of  the  day  of  the  killing.  These  threats 
were  communicated  to  appellant.  Now,  Mrs. 
Hosan's  testimony  was  of  a  most  material 
character  to  appellant  in  aid  of  his  defenslv 
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theory,  and  to  meet  the  state's  case  that  de- 
ceased was  shot  while  on  the  ground.  If  de- 
fendant was  standing  up  at  the  time  the  sec- 
ond shot  was  fired,  the  state's  case  was  bro- 
ken down,  because  It  turned  upon  the  testi- 
mony of  the  four  young  men  that  deceased 
had  already  been  shot  down  at  the  time  the 
second  shot  was  fired,  Mrs.  Hogan's  testi- 
mony was  material  for  two  purposes:  First, 
In  support  of  defendant's  testimony  on  the 
theory  of  self-defense;  and.  second,  that  if 
deceased  wu  standing  up  or  was  adranclng 
on  defendant,  either  or  both,  it  tended  to 
break  the  force  of  the  state's  case,  which 
showed  deceased  was  shot  on  the  ground, 
and  therefore  the  malice  in  defendant's  mind. 

My  Brethren  refer  to  the  case  of  PnUtt  t. 
State,  80  Tex.  App.  158,  16  8.  W.  773.  in  sup- 
port of  their  concIUBl(»i  that  no  injury  was 
done  appellant  The  writer  herself  also 
wrote  the  opinion  in  the  Pmltt  Case,  and 
still  believes  the  general  proposition  announc- 
ed there  as  correct  That  decision  lays  down 
the  rule,  as  copied  from  the  Browning  Gaae, 
26  Tex.  App.  443,  9  S.  W.  770,  that  it  is  only 
Where,  viewed  In  the  light  of  the  evidMice 
upon  the  trial,  we  would  be  impressed  with 
the  conviction  not  merely  that  defendant 
might  probably  have  been  prejudiced  in  fals 
Tights  by  refusing  the  continuance,  bnt  It  ta 
reasonably  proI>able  that.  If  the  absent  testi- 
mony bad  been  before  the  Jury,  a  verdict 
more  favorable  to  defendant  would  have  re- 
sulted. Then  It  would  follow  that  if  the  tes- 
timony, being  probably  true,  would  tend  to 
bring  about  a  verdict  more  favorable  to  de- 
fendant, the  court  should  grant  the  continu- 
ance. That  Is  the  proposition  for  which  I  am 
now  contending.  If  Mrs.  Hogan  had  been 
before  the  Jury,  and  testified  as  claimed  by 
appellant,  and  as  she  sets  out  in  her  affidavit, 
it  Is  very  reasonable  and  probable  that  a 
milder  verdict  would  or  might  have  been  ob- 
tained. 

Appellant  sought  a  new  trial  based  on  the 
newly  discovered  testimony  of  Will  Lang- 
ham.  His  affidavit  is  to  the  effect  that  after 
the  homl<dde  he  was  at  the  place  where  the 
body  of  deceased  lay,  and  examined  the 
ground  carefully,  to  ascertain  if  any  shot 
(defendant  being  killed  with  a  shotgun)  had 
entered  the  ground  at  the  point  where  the 
head  of  deceased  was  when  state's  witnesses 
say  the  shots  were  fired  into  it  It  Is  an  ad- 
mitted fact  that  the  shot  passed  out  through 
the  back  of  the  head.  This  witness  states  In 
his  affidavit  that  he  examined  the  ground 
carefully  for  evidence  that  these  shots  passed 
into  the  ground  and  found  none.  This  was 
most  material  testimony  for  appellant  be- 
cause it  was  directly  contradictory  of  the 
State's  witnesses,  and  the  entire  theory  of 
taie  prosecution,  and  was  one  of  the  most 
vital  questions  to  be  decided  by  the  Jury. 
But  defendant's  right  to  this  testimony  is 
met  by  my  Brethren  with  the  statement  that 
the  witness  was  present  during  the  trial, 
and  not  placed  upon  the  stand.  This  Is  true; 


bnt  It  is  further  tme  that  the  subpcena  In 
the  records  shows  he  was  bronght  by  the 
state,  and  defendant  had  no  knowledge  fbat 
I  he  wotUd  testis  to  these  facts,  as  Is  made 
'  apparent  by  the  motion  fttr  new  trial,  until 
I  after  the  trial;  and  It  was  called  to  his  atten- 
tion by  bearing  some  argument  ot  counaeL 
It  makes  no  difference  that  he  was  In  at- 
tendance upon  the  trial  If  he  knew  the  facts 
and  they  were  unknown  to  defendant  De- 
fendant was,  therefore,  placed  In  no  wane 
light  tlun  If  witness  bad  not  attended  the 
triaL  Appellant  could  not  be  held  responti- 
ble  for  what  a  state's  witness  knew  when  he 
(defendant)  had  no  knowledge  of  It  This  Is 
the  very  basts  of  newly  discovered  testimony. 
Of  course,  If  defendant  knew  It  the  mles  In 
r^ard  to  newly  discovered  testimony  wonld 
not  apply;  bnt  It  Is  the  first  time,  so  tar  as  Z 
can  ascertain,  that  a  defendant  has  been  held 
responirible  for  his  ignorance  of  testimony 
within  the  knowledge  of  the  state's  witness, 
and  made  to  eoKer  Infamy  simply  l)ecftu8e 
that  witness  was  in  attendance  at  the  triaL 
The  opinion  refers  to  the  case  of  Halliburton 
v.  State,  34  Tex.  Cr.  App.  410,  31  S.  W.  297, 
as  conclusive  against  appellant  The  opinion 
In  that  case  shows  appellant  sought  a  contin- 
uance for  five  witnesses,  four  of  whom  had 
been  served  with  process.  "By  each  of 
these  witnesses  he  expected  to  prove  the 
same  facts,  to  wit,  that  they  were  present 
and  witnessed  the  entire  transaction;  that 
the  assault  was  not  made  with  intent  to 
murder;  that  the  accused  had  no  malice  to- 
wards Mulllus,  the  assaulted  party,  and  that 
he  had  no  deHh*e  and  Intent  to  kill  or  Injure 
MulUns.  •  *  ♦  But  conceding  this  to  be 
the  first  application,  and  the  facts  properly 
stated,  still  the  motion  for  a  new  trial  was 
properly  overruled,  because  two  of  the  men- 
tioned witnesses  were  in  attendance  upon  the 
trial,  and  were  not  placed  on  the  stand  to 
testis  In  appellant's  behalf,  and  In  fact  did 
not  testify.  The  same  facts  could  hare  been 
proved  by  these  two  witnesses  as  by  the 
three  who  did  not  attend  said  triaL  He 
should  have  called  on  them  to  testify."  The 
Halliburton  Case  has  absolutely  no  applica- 
tion to  the  case  In  hand,  because  there  two 
of  the  five  witnesses  for  whom  appellant 
'  sought  continuance  were  present  Each  of 
[  the  five  were  alleged  to  be  cognizant  of  the 
same  facts,  and  would,  therefore,  give  the 
same  evidence;  two  of  them  being  present 
and  not  placed  on  the  stand.  In  this  case  no 
witness  would  testify  to  facts  detailed  by 
Mrs.  Hogan,  and  the  testimony  of  I^angbam 
was  clearly  newly  discovered.  If  the  testi- 
mony of  Mrs.  Hogan  and  that  of  Langbaui 
had  been  before  the  Jury— as,  In  my  Judg- 
ment, It  should  have  been— the  verdict  In 
this  case  may  have  been  entirely  dlfF^ent. 
The  fact  that  the  verdict  was  15  years.  In- 
stead of  Imprisonment  for  life,  or  the  death 
penalty,  indicates  that  the  Jury  did  not  be- 
lieve the  state's  theory  In  toto,  and  with  this 
additional  evidence  before  them  It  occurs  to 
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me  It  Ib  at  least  fnlly  reasonable,  if  not  i 
patent,  that  tbe  verdict  would  have  been 
more  favorable  still.  It  defendant  had  been 
negligent  In  regard  to  Mrs.  Hogan,  or  if  he 
had  known  or  had  reason  to  believe  Will 
Tjengham  would  testify  to  tbe  facts  stated 
by  him  in  the  affidavit,  his  case  would  not 
present  this  so  favorably.  But  Mrs.  Hogan 
was  confined  in  bed  from  childbirth,  and 
could  not  attend,  and  appellant  knew  nothing 
of  the  facts  detailed  by  Langbam  until  after 
the  trial.  Appellant  ought  to  have  had  the 
opporttinity  of  a  fair  trial,  which.  In  my  judg- 
ment, has  been  denied  blm.  For  these  rea- 
sons I  dissent. 


GVLV,  0.  &  S.  F.  RY.  CO.  T.  HOWARD 
et  al. 

(Gonrt  of  Civil  Ap];>ealB  of  Texas.  March  26, 
1008.) 

MASTER  AND  SERVANT— IN  J  U  RIBS  TO  SERV- 
ANT—NBOLIGENCE  OF  FELLOW  SERVANT- 
MASTER'S  LIABILITY  —  CONSTRUCTION  OP 
STATUTE— INSTRUCTIONS. 

1.  BatU'  Ann.  Civ.  St.  art.  45C0ea,  which 

Erovides  that  a  raUroad  company  shall  be  lia- 
le  for  all  damages  eustained  by  any  servant, 
while  "engaged  in  the  vork  of  operating  the 
cars,  locomotives  or  trains,"  by  reason  of  the 
negligence  of  a  fellow  servant,  applies  to  em- 
ploy^ operating  locomotives  In  yards  at  sta- 
tiouB,  rooudhntuies,  or  coal  cbnteR. 

2.  Wher*.  in  an  action  for  the  death  of  a 
railroad  employ^,  defeodant  pleaded  contribu- 
tory negligeuce,  aad  plaintitTs  testimony  show- 
ed that  decedent  left  defendant's  roundhoase, 
going  towards  two  eugines  moving  on  a  track, 
that  he  had  a  lighted  lantern,  that  he  was 
fonnd  in  a  dying  condition  by  the  side  of  the 
track  with  one  leg  across  one  rail,  and  that  the 
employes  operating  the  engines  took  thdr  or- 
ders from  oecedmt  or  the  voandhonse  foreman, 
an  Instruction  that  the  burden  was  on  defend- 
ant to  prove  contributory  negligence  was  mis- 
leading as  causing  the  jury  to  believe  that  thoy 
shovdd  not  consider  plaintiff's  evidence,  which 
was  snfflcient  to  support  the  contention  that  de- 
ceased was  gnil^  ia  contributory  negligence. 

Appeal  from  District  Court,  Bell  Oonnty; 
John  M.  Furman,  Judge. 

Action  by  Ussle  Howard  and  oth^ 
against  the  Oulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defmdant  appeals.  Affirmed. 

J.  W.  Terry  and  A.  H.  Oulwell,  for  appel- 
lant. John  W,  Parker  and  W.  C.  Halbert,  for 
appellees, 

KEY,  J.  This  la  a  statutory  action  to  re- 
cover damages  resulting  from  the  death  of 
J.  D.  Howard,  the  plaintiffs  alleging  that  his 
death  was  caused  by  the  negligence  of  the  de- 
fendant The  defendant  answered  by  gpiicrnl 
demurrer,  special  exception,  general  denial, 
and  pleaded,  Bpeclally,  contributory  negli- 
gence on  the  part  of  Howard,  and  that  the 
defendant's  servants  who  were  charged  by 
the  plaintiffs  as  committing  tbe  negligent  acts 
were  fellow  servants  of  Ploward.  A  verdict 
and  Judgment  were  rendered  for  the  plain- 
tiffs, and  the  defendant  has  appealed. 


I  The  testimony  shows  the  following  facts: 
J.  D.  Howard  was  In  the  employ  of  the  de- 
fendant as  a  hostler  at  Temple,  Tex.  His 
duties  were  to  take  charge  of,  operate,  and 
handle  all  engines  In  and  about  tbe  round- 
house, coal  chute,  and  cinder  pit.  He  had 
two  assistants,  one  named  Hoherd  and  the 
other  Langford,  but,  In  tbe  absence  of  spe- 
clflc  authority,  neither  of  them  were  author- 
ized to  take  charge  of  and  move  engines. 
Their  duties  were  to  assist  In  coaling,  re- 
moving cinders,  switching,  etc.  On  the  oc- 
casion In  question,  about  3  o'clock  a.  m.  dur- 
ing a  dark  night,  two  engines  coupled  togeth- 
er, called  a  "double  header,"  were  left  in  the 
yard  at  Temple.  These  engines  were  takea 
charge  of  by  Hoherd  and  Langford,  and 
placed  at  the  coal  chute,  where  one  was  coal- 
ed. They  were  then  sfairted  back  to  the 
roundhouse,  both  engines,  while  going  to  the 
roundhouse,  moving  backward.  A  few  min- 
utes before  the  engines  left  the  coal  chute, 
Howard  left  the  roundhouse,  200  or  300  yards 
away,  going  In  the  direction  of  the  two  en- 
gines, for  the  purpose,  presumably,  of  taking 
charge  of  them  and  running  them  to  the 
roundhouse.  In  a  very  few  minutes  after 
the  two  engines  started  from  the  coal  chute, 
Howard  was  fonnd  lying  by  the  side  of  the 
track  over  which  the  en^nes  bad  Just  passed, 
one  of  his  legs  being  across  one  of  the  rails 
and  cut  almost  In  two.  There  were  also  oth- 
er severe  and  fatal  wounds  upon  his  body, 
and  he  died  in  about  30  minutes  after  he  was- 
fonnd,  without  giving  any  explanation  as  to 
how  the  accident  occurred. 

We  rule  against  the  appellant  on  the  con- 
tention that  Hoherd  and  Langford  were 
Howai-d's  fellow  servants,  and  for  that  rea- 
son the  defendant  is  not  liable.  According 
to  the  rule  of  the  common  law,  the  employes 
referred  to  would  be  fellow  serronts;  but  on 
that  subject  the  common  law  has  been  modi- 
fled  In  this  state  by  statute,  one  article  of 
which  reads  as  follows:  "Every  person,  re- 
ceiver or  corporation  operating  a  railroad  or 
street  railway  the  line  of  which  shall  be  situ- 
ated In  whole  or  in  part  in  this  state,  shall 
be  liable  for  all  damages  sustained  by  any 
servant  or  employs  thereof  while  engaged  In 
the  work  of  operating  the  cars,  locomotives 
or  trains  of  such  person,  receiver  or  corpora- 
tion, by  reason  of  the  negligence  of  smy  other 
servant  or  employ^  of  such  person,  recover 
or  corporation,  and  the  fact  that  such  sei'v- 
ants  or  employes  were  fellow-servants  with 
each  other  shall  not  Impair  or  destroy  such 
liability."  Batts'  Ann.  Civ.  St.  art.  4500ea. 
Counsel  for  appellant  contend  that  employes 
operating  locomotives  In  yards  at  stations,  or 
In  and  about  roundhouses,  coal  chutes,  etc.. 
are  not  within  the  purview  of  the  .statute 
quoted.  The  argument  is  that  such  service 
Is  merely  preparatory  to  operation,  and  does 
not  constitute  "operating"  such  locomotives. 
While  there  may  be  some  apparent  plausi- 
bility In  such  argument,  still  It  Is  not  be- 
neved  to  be  sound.   It  may  be  tme  that 
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ancb  serTioe  In  reference  to  a  locomotlTe  1b 
incidental  and  preparatory  to  the  operation 
of  railway  trains,  and,  if  the  statute  bad 
omitted  the  word  "locomotlTes/'  the  con- 
struction urged  might  be  sonnd.  But  the 
T^eglslatnre  saw  proper  to  Insert  the  word 
"iocomotlyes,"  and  to  ose  the  dlsJunctlTe  con- 
junction "or,"  thereby  making  the  statute 
apply  to  employes  who  might  operate  loco- 
motives wltbont  cars,  and  under  such  cir- 
cumstances as  not  to  constitute  trains.  It  la 
often  the  fact  ttut  railroad  yards  cover  a 
considerable  area,  and  In  tbis  case  some  of 
the  witnesses  state  that  It  was  atxrat  900  feet 
from  the  roundhouse  to  the  coal  cbnta  To 
more  locomotives  in  and  about  such  yards 
toTolTes  the  same  character  of  service  and 
risk  that  it  does  to  more  them  upon  the  main 
line  in  hauling  freight  and  passenger  trains, 
end,  m  our  opinion,  the  one  constitutes  op- 
erating as  much  as  the  other.  Hence  we 
hold  that  the  statute  quoted  applies  to  this 
case,  and  that  the  defense  of  fellow  servant 
la  not  available. 

An  of  the  objections  urged  against  the 
charge  of  the  court  are  overruled,  except  that 
presented  by  tbe  eighth  assignment,  wbicb 
complains  of  the  charge  given  on  the  burden 
of  proof.  The  paragraph  of  tiie  charge  re- 
ferred to  instructed  the  jury  that  the  burden 
was  on  the  plaintiffs  to  prove  the  material 
allegations  of  their  petition,  "and  on  the  de- 
fendant to  prove  the  material  allegations  of 
its  defense  of  alleged  contributory  negligence 
on  tbe  part  of  tbe  deceased."  The  Instruc- 
tion quoted  Is  objected  to  on  the  ground  that 
it  was  calculated  to  cause  tbe  Jury  to  be- 
lieve that,  in  considering  the  question  of  con- 
tributory negligence,  they  were  not  to  con- 
sider evidence  submitted  by  the  plaintiffs. 
It  seems  now  to  be  the  established  rule  that 
If  evidence  coming  from  the  plaintiCfs  side 
raises  tlie  issue  of  contributory  negligence, 
and  that  issue  Is  presented  by  tbe  defendant's 
answer,  such  a  charge  on  the  burden  of  proof 
as  was  given  in  this  case  will  constitute  re- 
versible error,  unless  the  Jury  are  further  in- 
structed that,  In  determlnlog  the  question  of 
contributory  negligence,  they  may  consider 
all  the  evidence  bearing  on  that  issue,  wheth- 
er offered  by  the  plaiutUt  or  tlie  defendant 
Ry.  Co.  T.  Shelton,  72  S.  W.  165,  8  Tex.  Ot 
Rep.  734;  Ry.  Co.  v.  Reed.  88  Tex.  439,  31 
S.  W.  1058;  Ry.  Co.  v.  Hill  (Tex.  Sup.)  69 
S.  W.  136;  Id.,  70  S.  W.  103.  4  Tex.  Ct.  Rep. 
79S;  Ry.  Co.  v.  Martin  (Tex.,  Civ.  App.)  63 
8.  W.  1089;  Ry.  Co.  v.  Lewis  (Tex.  Civ. 
App.)  63  S.  W.  1092. 

In  Railway  Co.  v.  Shieder,  88  Tex.  152,  30 
S.  W.  902.  28  L.  R.  A.  538,  while  the  plain- 
tiffs evidence  perhaps  raised  tbe  question  of 
contributory  negligence,  a  charge  similar  to 
tlie  one  under  consideration  was  approved; 
but  it  does  uot  appear  that  that  charge  was 
objected  to  as  misleading.  In  that  case  the 
contoution  on  behalf  of  the  defendant  was 
that  the  burden  of  proof  rested  upon  the 
plaintiff  on  the  lisae  ot  oontributwy  aegUr 


genoe.  The  Supreme  Court  ruled  against 
that  contoition,  and  held  that,  nnlesB  tbe 
facts  pleaded  by  the  philntlff  show  a  prima 
facie  case  of  contributory  negligence,  or  the 
undisputed  evidence  adduced  <m  tiie  trial  es- 
tablishea  contributory  negligence  as  a  matter 
of  law,  the  burden  at  proof  on  that  Issue  is 
upon  the  defendant.  It  does  not  appear 
from  the  report  of  the  case  that  any  objec- 
tion was  urged  against  the  form  of  tlie  In- 
struction, or  that  it  was  complained  of  aa 
calculated  to  mislead  tbe  Jury. 

In  Ry.  Co.  v.  Reed,  88  Tex.  439,  31  S. 
W.  1058,  such  an  Instruction  was  held  to  be 
misleading,  the  court  saying:  "Clearly,  If 
plaintiff's  own  testimony  showed  that  he 
was  negligent,  he  could  not  recover.  By  one 
learned  in  the  law,  the  court's  charge  would 
not  have  been  construed  as  excluding  that 
testimony  in  determining  the  question;  but 
the  Jury  may  have  understood  it  as  Inatmct- 
Ing  them  that.  In  order  for  tbe  defendant  to 
prevail  upon  the  Issue,  it  must  have  ad- 
duced some  evidence;  or,  in  other  words, 
that  there  must  have  been  some  evidence 
coming  from  Its  ovm  side  tending  to  show 
contributory  n^llgence,  although  the  plain- 
tiff's evidence  may  bava  made  that  fftct  ap- 
parent" 

Counsel  for  the  plaintiffs  make  the  conten- 
tion that  the  testimony  submitted  by  the 
plaintiffs  did  not  raise  the  issue  of  contribu- 
tory negligence;  and  If  It  be  true  tiiat  tbere 
was  no  evidence  coming  from  the  plaintiffs' 
side  tending  to  establish  any  fact  proof  of 
which  was  necessary  to  show  contributory 
negligence,  then  the  charge  complained  of 
was  not  misleading,  and  it  was  not  error  to 
give  it.  But  It  was  the  defendant's  right  to 
have  the  Jury  consider  any  evidence  sub- 
mitted by  the  plaintiffs,  as  well  as  that  of- 
fered by  tbe  defendant  tending  to  prove  any 
fact  essential  to  show  contributory  n^U- 
gence. 

The  defendant  charged  Howard  with  con- 
tributory negligence  in  failing  to  look  and 
listen  before  going  on  or  near  the  track  on 
which  he  was  injured.  Did  tbe  plaintiffs 
submit  any  testimony  tending  to  prove  that 
charge?  We  think  so.  It  Is  true  that  neither 
Bide  produced  any  direct  testimony  on  that 
subject.  Howard  was  dead,  and  none  of 
the  witnesses  saw  him  at  tbe  very  time  be 
received  bis  injuries.  But  some  of  the  plain- 
tiffs' witnesses  testified  that  a  few  minutes 
before  the  accident  he  left  tbe  roundliouse. 
going  In  the  direction  of  tbe  two  engines: 
that  he  had  a  lighted  lantern,  and  was  found 
in  a  dying  condition  by  the  Bide  of  the  track, 
with  one  across  one  rail.  And  Hoberd. 
one  of  tbe  plaintiffs*  witnesses,  while  testify- 
ing that  he  and  the  other  assistant  hostler 
worked  under  Howard,  and  bad  no  right  to 
move  englnm  without  specific  authority,  stal- 
ed that  they  also  worked  under  the  control, 
orders,  and  direction  of  the  roundhouse  foiv^ 
man:  and  the  witness  used  this  language: 
"I  performed  the  duties  ot  my  emplogrmait 
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subject  to  the  orders  of  J.  D.  Howard  whm 
the  tvmnihouM  fonman  M4  not  order  etker- 
wtM."  This  last  pbraae,  whlcb  we  have 
Italicized,  tends  to  show  that  the  roiindhouBe 
foreman  was  saperior  to  Howard,  and  could 
direct  the  assistant  hostlers  to  handle  en- 
gines in  the  yard,  contrary  to  Howard's  or- 
ders. This  was  supplemented  by  tntlmony, 
given  by  the  defendanlfs  witness  Langford, 
to  the  effect  that  Hofaerd  sometimes  moved 
en^nes  into  nnndbouse  and  elsewhere, 
without  authority  from  Howard.  And  Oien 
were  circumstances  tending  to  show  that 
Howard  must  hare  known  of  such  prcTious 
conduct  on  the  part  of  Hoherd,  whether  au- 
thorised by  the  roundhouse  foreman  or  done 
without  any  authority  whateyer. 

Surely  these  circumstancM  formed  some 
basis  for  contention,  on  behalf  of  the  defend- 
ant, tliat  It  was  Howard's  duty,  before  at- 
tempting to  go  on  or  across  the  tnck,  to 
look  and  listen  for  the  engines,  and  that  he 
did  not  do  BO^  for  the  reason  that,  if  he  had 
pursued  that  course,  he  would  have  discover- 
ed the  approach  of  the  engines  In  time  to 
have  avoided  the  catastrophe;  and  that 
therefore  bo  was  guilty  of  nmtributory  neg^ 
ligence.  And,  If  the  defendant  had  the  right 
to  urge  that  theory  In  argument  before  the 
Jary.  it  had  the  right  to  have  it  submitted 
to  and  decided  by  the  Jury. 

In  saying  this,  we  do  not  wish  to  be  un- 
derstood as  intimating  any  opinion  as  to  liow 
the  question  of  oontiibutory  negligence,  or 
any  other  issue  of  fact,  ought  to  be  decided. 
All  that  we  dedde  on  this  subject  Is  that 
the  Issue  of  contributory  n^Iigence  was  in 
the  cas^  and  that  some  of  the  testimony 
raising  liiat  issue  came  from  the  plaintiffs' 
witnesses. 

The  case  of  Lee  v.  Railway  Co.,  88 
683,  86  8.  W.  6S,  relied  on  appelieea*  coun- 
sel, does  not,  as  we  understand  It,  support 
their  contention.  In  that  case,  Lee  was 
walking  In  the  railroad  yard  at  night  when 
a  train  came  by,  and.  In  attempting  to  get 
out  of  the  way  of  the  train,  he  stopped  in 
an  aipen  frog  connecting  a  switch  with  the 
track,  and  his  foot  became  fastened  so  that 
he  could  not  escape,  and  be  was  killed  by 
the  train.  The  Court  of  Olvll  Appeala  held, 
as  a  matter  of  law,  that  he  mis  guilty  of 
contributory  n^ligence.  The  Supreme  Court 
overruled  that  holding,  and  remanded  the 
case  tw  another  trial.  It  Is  true  that  the 
oontt  there  said:  'The  law  presumes  that 
deceased  was  In  the  exercise  of  due  care 
when  be  was  killed,  and  It  dev(rtved  vptm 
the  defendant  to  show  that  he  ma  not,  in 
order  to  relieve  itself  of  the  liability  fixed 
upon  it  1^  its  negligent  acts  canstog  the 
death."  But  in  another  portion  of  the  opin- 
ion It  is  also  said:  "In  order  for  the  rail- 
road company  to  relieve  itself  from  liability 
for  the  negligence  of  ite  servants,  the  bur- 
den was  upon  It  to  prove  the  contributory 
negligence  of  the  deceased,  unless  it  appear- 
ed trom  tlie  pleading  of  the  plaintiff  or  the 


evidence  Introduced  by  bw.  Hallway  v. 
Shleder,  SS  Tex.  162,  SO  S.  W.  ^  28  L.  a 
A.  588."  And  to  show  tbe  exact  point  decided 
in  that  case,  we  make  this  further  quotation 
from  the  opinton:  "These  facts  to  our  min^ 
strongly  indicate  negi^ence,  but  they  are 
not  so  conclusive  as  to  exclude  a  difference 
of  opinion  among  ordinary  men  as  to  wheth- 
er the  deceased  did  what  a  man  of  ordinary 
prudence  would  have  done  at  that  time  and 
under  like  circumstances,  and  they  did  not 
warrant  the  holding,  as  matter  of  law— a 
necessary  conclusion— that  deceased  was 
n^ligent  In  taking  that  step.  In  so  holding, 
the  Court  of  Civil  Appeals  was  In  error." 

Our  concluskm  is  tliat  the  Instruction  com- 
plained of  constitutes  revwsible  error. 

Thero  are  some  other  points  of  law  pre- 
sented In  appellant's  brief,  on  all  of  which 
we  rule  against  it 

On  the  merlte  of  the  case,  as  developed  by 
the  testimony,  we  express  no  opinion. 

For  the  error  Indicated,  tbe  judgment  is  re- 
versed and  the  cause  renvinded. 

Oidnlon  on  Motion  for  Reliearing. 

(June  24,  1903.) 

At  a  former  day  of  this  term  this  case  was 
reversed  and  remanded,  because  this  court 
was  then  of  the  opinion  that  tbe  trial  court's 
charge  on  the  burden  of  proof  was  mislead- 
ing. The  question  referred  to  has  been  certi- 
fied to  tbe  Supreme  Court,  and  decision  of 
appellees'  motion  for  rehearing  reserved  to 
await  the  opinion  of  that  court-  That  opin- 
ion, overruling  the  decision  of  this  court,  has 
been  received,  and  therefore  the  Judgment 
of  tbls  court  will  be  set  aside  and  the  Judg- 
ment of  the  district  court  affirmed. 

In  addition  to  wbat  was  held  in  our  for- 
mer opinion,  we  now  hold  that  the  verdict  of 
the  Jury  Is  supported  by  tbe  testimony, 
which  verdict  Involves  the  following  findings 
of  fact:  (1)  Tbe  defendant  was  guilty  of 
negligence,  as  cbsrged  in  the  plaintiffs'  peti- 
tion. (2)  J.  D.  Howard,  the  deceased,  was 
not  guilty  of  contributory  negligence.  (8) 
The  plaintiffs  are  his  heirs,  as  alleged  in 
their  petition.  (4)  The  defendant's  negli- 
gence was  the  direct  and  proximate  cause  of 
Howard's  death.  (5)  As  a  result  of  that 
death,  the  plaintiffs  were  damaged  to  the  ex- 
tent of  the  several  sums  awarded  to  them. 

This  disposes  of  the  entire  case,  and  re- 
sults In  an  affirmance  of  the  Judgment  ap- 
pealed from.  • 

Motion  granted,  and  Judgment  affirmed. 


GULP,  C.  &  S.  F.  RY.  CO.  v.  HOWARD 
et  al. 

(Supreme  Court  of  Texas.  Juae  4,  1903.) 

UA8TBS  AND  SERVANT— INJURY  TO  BBCPLOTA 
—INSTRUCTIONS. 
1.  Where,  in  an  actioD  for  tbe  death  of  a  rail- 
way employe  b;  being  run  over  by  an  engine, 
the  court  charged  that  If  the  Jury  believed  from 


Digitized  by  Google 


806 


76  SOUTHWESTERN  BEFOKTEB. 


(Tex. 


n  prepaadciaice  at  the  evidence  tbat  decedent, 
in  going  on  the  track,  failed  to  use  ordinary 
care,  or  was  attemptiDg  to  monnt  the  engine, 
and  oil  that  account  sostained  lojurles  causing 
hifl  death,  the;  3lioald  find  for  the  company,  and 
that,  if  they  believed  "from  the  evidence"  that 
nt  the  time  decedent  was  killed  he  failed  to  ex- 
ercise ordiDanr  care,  and  tbat  snch  failure  con- 
tributed to  h&  deatA,  tbey  should  find  for  de- 
fondant,  an  iiutructi(»)  that  the  burden  of  prov- 
ing contribatory  negligence  was  on  defendant 
was  not  misleading,  as  causing  the  jury  to  be- 
lieve that  in  considering  the  qneBtion  oS  con- 
tributory negligence  th^  shCKud  not  cimrider 
plaintiffs  evidence. 

Oertlffed  Questions  from  Court  of  OIvll  Ap- 
peals of  Third  Supreme  Judicial  District 

Action  by  Lizzie  Howard  and  others 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appealed  to  the  Court  of  Civil 
Appeals,  which  reversed  the  Judgmmt  (75 
S.  W.  803)  and  certified  a  queaticm  to  the  Stt- 
prpme  court.   Question  answered. 

J.  W.  Terry,  A.  H.  Culwell,  and  Chas.  K. 
Ijee,  for  appellant.  John  W.  Parker  and 
W.  c.  Halbert,  for  appellees. 

BROWN,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  of  the  Third  Supreme 
Judicial  ZHstrlct,  as  follows: 

"At  a  former  day  of  tbis  term  the  Court  of 
civil  Appeals  reversed  and  remanded  this 
case,  because  It  was  of  opinion  that  the  trial 
court's  cliarge  on  the  burden  of  proof  was 
misleading.  75  S.  W.  S08.  Authorities  in 
support  of  our  view  on  tbat  question  are 
cited  In  our  opinion,  a  copy  of  which  Is  here- 
to attached  and  made  a  part  hereof.  In  ad- 
dition to  those  there  cited,  we  refer  to  the 
tase  of  Stooksbury  v.  Swan,  85  Tex.  556,  22 
S.  W.  963.  The  case  is  now  pending  In  tbis 
<»nrt  on  a  motion  for  rehearing,  and  we  de- 
sire to  certify  for  decision  the  question  re- 
ferred to. 

"It  is  contended  In  the  motion  for  rehear- 
ing that  all  the  facts  were  established  by 
witnesses  on  both  sides,  and,  there  being  no 
controversy  about  the  facts  from  which  con- 
tributory negligence  was  to  be  adduced,  If 
found  at  all,  the  contention  Is  that  the  Jury 
could  not  have  been  misled  by  the  charge  on 
the  burden  of  proof.  It  Is  true  that  most  of 
the  facts  upon  which  appellant's  contention 
of  contributory  negligence  is  founded  were 
proved  by  both  sides,  but  the  testimony  given 
by  the  plaintiffs'  witness  Hoherd,  as  stated 
on  the  fifth  page  of  our  opinion,  went  fur- 
ther and  was  more  specific  in  support  of  the 
theory  that  Hoherd  and  his  associate.  Lang- 
ford,  worked  under  the  control  and  direction 
of  the  roundhouse  foreman,  and  that  the  lat- 
ter was  superior  in  authority  to  Howard  than 
any  testimony  given  by  any  other  witness. 

"We  deem  it  proper,  however,  to  explain 
that  the  testimony  referred  to  was  given  by 
Hoherd  while  being  cross-examined  by  the 
defcudant;  but  if,  for  that  reason.  It  follows 
that  the  Jury  understood  it  as  evidence  sub- 
mitted by  the  defendant,  then  ttae  rale  cuts 


the  other  way  when  applied  to  certain  testi- 
mony given  by  the  defendant's  witness  Lee 
Langford  while  being  croaa-examlned  by  the 
plaintiffs.  During  bis  cros&«xamlnatlon, 
Langford  testified:  'Hoherd  was  assistant 
hostler.  Sometimes  the  assistant  hostler 
would  spot  engine  for  water.  He  sometimes 
moved  engines  Into  the  roundhouse.  It  was 
against  the  hostler's  niles  for  the  assistant 
hostler  to  move  engines.  It  usually  caused 
ttODhle.*  Thfflre  was  no  other  testimony  tend- 
ing to  show  that  on  former  occasions  Hoherd 
bad  moved  engines  into  the  roundhouse  la 
disobedience  of  the  rules  and  regulations;  and 
If  the  testimony  given  by  Hoherd  in  refer- 
ence to  receiving  orders  from  the  roundhouse 
foreman  Is  to  be  regarded  as  evidence  of  the 
defendant,  because  drawn  out  on  cross-ex- 
amination, tb^  the  testimony  given  by  Lang- 
tord,  as  quoted  above,  must,  for  the  same 
reason,  be  regarded  as  plaiutlfCs'  testimony. 

"The  testimony  referred  to  Is  believed  to 
be  important,  because  the  circumstances  In- 
dicate that  Howard  had  knowledge  of  the 
facts  testified  to  by  Hoh^  and  Langford. 
as  stated  above;  and  therefore,  by  considw- 
Ing  such  testimony,  the  Jury  might  conclude 
tbat  Howard  bad  no  right  to  assume  tbat  the 
engines  would  not  be  moved  before  he  reach- 
ed them,  and  sbonld  have  been  on  the  look- 
out to  ascertain  if  they  were  moving.  The 
other  facts  relating  to  the  question  of  con- 
tributory negligence  were  proved  by  wit- 
nesses on  both  sides,  and  were  uncontro- 
verted. 

"We  deem  it  proper  to  further  add  that 
the  court  specifically  submitted  to  the  Jury 
the  question  of  contributory  negHgeuce  hi 
the  main  charge,  and  in  a  special  charge  re- 
quested by  the  defendant  The  main  charge 
on  that  subject  reads  as  follows:  '(4)  You 
will  also  find  a  verdict  tor  the  defendant 
company  If  you  believe  from  a  preponderance 
of  the  evidence  that  the  said  J.  D.  Howard, 
in  going  upon  the  track  before  the  said  en- 
gines, If  he  did,  failed  to  use  ordinary  care, 
as  hereinbefore  defined  to  you,  and  on  tbat 
account  was  struck  and  killed,  you  will  find 
a  verdict  for  defendant  company,  or  If  you 
believe  from  the  evidence  that  the  deceased 
was  attempting  to  mount  said  engine  or  ten- 
ders, and  on  that' account  sustained  the  in- 
Jnries  which  caused  bis  death,  you  will  Uk^ 
wise  find  for  defendant  company.* 

"The  charge  requested  by  the  defradant, 
and  given  by  the  court,  reads  as  follows:  'If 
you  believe  from  the  evidence  that  at  the 
time  lie  was  killed  the  deceased  was  on  the 
railroad  track,  or.  after  he  entered  thereon, 
had  looked  or  listened  for  the  engine  or  en- 
gines, he  would  have  discovered  the  presence 
or  the  approach  of  the  same  in  time  to  have 
either  remained  off  the  railroad  track  or  to 
have  gotten  off  the  same  without  injury  to 
himself;  and  If  you  further  bellere  from 
the  evidence  that  a  man  of  ordinary  care  and 
prudence,  under  the  same  or  similar  circum- 
stances, would  liave  so  looked  or  llstoied. 


Digitized  by  Google 


GULF,  O.  A  a  F.  RT.  CO.  v.  BBOWH. 


and  tluit  Id  any  of  ttie  partlcidan  bereln 
mentlwied  the  mid  Howard  failed  to  exer- 
cise Bucb  care  and  caation  tor  bis  own  pro- 
tection as  vould  have  been  exercised  bj  a 
person  of  ordinary  prudence  under  tbe  dr- 
cumstances,  and  that  nich  failore  caused  ot 
contributed  to  bla  deatb— that  is,  tbat  but  for 
the  sanw  his  deatb  wonld  not  bare  happened 
—then  yon  are  Instmcted  to  And  a  verdict 
for  the  defendant.' 

"The  conrt'8  charge  on  the  hnrdm  of  proof 
la  set  oxA  In  oar  opinion,  a  copy  ot  vlilcb  is 
attached.  We  understand  the  Supreme  Court 
to  hold  that  it  is  not  error  to  charge  on  bur- 
den of  proof  when  tbe  charge  la  so  found  as 
not  to  be  misleading.  Ohittlm  ft  Parr  t. 
Martines.  94  Tex.  141,  68  &  W. 

"Witii  the  foregotaig  statement  and  explana- 
tlffli,  the  Court  of  Civil  Appeals  for  the  Third 
District  certifies  to  the  Supreme  Court  for 
decision  this  qnestlm: 

"Did  we  rule  correctly  Is  holding  that  the 
charge  of  the  trial  court  on  the  tmrden  of 
proof  was  mlsleadtng  and  constituted  rcversi- 
bte  emnrr* 

Answer, 

Tbe  dmrge  of  the  court  tm  the  burden  of 
proof  of  eonttitnitmy  n^igeoce^  when  taken 
in  connMtlon  with  the  charges  set  out  in  this 
certificate,  mw  not  calculated  to  mialettd  the 
Jury. 

The  fourth  clause  of  the  charge  given  by 
tbe  court  embraced  two  acts,  alleged  by  de- 
fmdant  to  have  been  negligently  done  by  the 
deceased,  that  contributed  proximate  to  bla 
death.  The  court  charged  the  jury  that,  if 
they  found  txma  a  preiwndetanoe  of  the  evi- 
dence tbat  tither  vt  said  acts  had  been  done 
by  tbe  deceased,  and  that  he  was  gnllty  of 
jtegllgwce  as  d^ed  in  the  charge,  then  they 
would  find  for  the  defendant.  To  obey  this 
cha^  In  determining  the  question  of  con- 
tribntory  negligence,  the  Jury  must  neces- 
sarily have  considered  all  of  the  testimony 
inttoduced  upon  the  subject  of  contributory 
negllgmce  by  both  the  pialntlfCs  and  defend^ 
ant,  fcv  in  no  other  way  could  tlie  preponder- 
ance of  the  testinumy  upon  that  Issue  be  de- 
termined, addition  to  this,  the  court,  at 
tbe  request  of  the  defendant,  gave  the  tiiAtge 
stated  in  the  certificate  upon  the  subject  of 
contributory  negligence,  in  which  tiie  lan- 
guage Is  used,  "if  you  brieve  from  the  evi- 
dence,"  etc.  The  words  "the  evidence"  em- 
brace all  ttie  evidence  of  both  parties,  and 
the  ^ect  wu  to  submit  tbat  Issne  to  the 
Jury,  not  upon  the  evidence  (Acred  by  the 
one  aide  nor  the  other,  but  upon  all  the  evi- 
dence. Considering  the  charges  givm  upon 
the  specific  Issue  of  contributory  negllguice, 
the  Jury  could  not  have  reasonably  understood 
that  any.  testimony  which  was  Introduced  by  i 
either  party  tending  to  prove  negligence  on 
the  part  of  the  deceased  could  be  rejected 
fimra  th^  consideration,  or  that  they  would 
be  confined,  in  detmninlng  the  question,  to 
any  part  of  the  evidence.  The  gcnwal  to-ms 


of  the  charge  npou  contributory  negligence^ 
whereby  the  formal  statement  of  the  burden 
of  iHToot  resting  upon  each  one  of  the  parties 
was  made,  must  have  had  much  less  force 
and  effect  vptm  the  minds  of  tbe  JnrorB  than 
the  dear,  direct,  and  specific  duurges  on  tbe 
very  lasne  Itself. 


GULF,  C.  &  S.  F.  RY.  CO.  r.  BROWN. 
(Court  of  Civil  Appeals  of  Texas.   June  17, 
1003.) 

PERSONAL  INJURIES— COMPULSORY  EXAMINA- 
TION BY  PHYSICIANS  — CONTINUANCE  — AP- 
PLICATION —  VERIFICATION  —  SUFFICIENCY 
—  SECOND  APPLICATION  —  DISCRETION  OF 
COURT. 

1.  A  verification  to  au  application  for  a  con- 
tinuance bj  an  attorney,  which  avers  that  the 
facts  set  forth  in  the  application  "are  true,  to 
the  best  of  his  information  and  belief,"  is  io- 
BUttlcieflt,  within  Rev.  St  18tffi.  art.  1276,  pro- 
viding that  Bo  continuance  shall  be  granted  ex- 
cept for  cause  "aopported  by  affidavit." 

2.  A  second  apiilieution  for  a  continuance 
not  made  in  strict  compliance  with  the  atatute, 
is  addressed  to  the  sound  discretion  of  the 
court. 

3.  TTie  refusal  to  compel  plaiatiff,  in  a  per- 
sonal injury  action,  to  submit  to  a  physical  ex- 
emiuaticm  by  phj-siciaos  summoned  by  defend- 
ant <v  to  be  appdnted  the  court,  la  not  er- 
roneoua. 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  A.  E.  Brown  against  the  Oulf, 
Colorado  &  Sante  F6  Railway  Company, 
From  a  Judgment  for.  plaintiff,  defendant  ap- 
peals. Affirmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  ap- 
pellant John  W.  Parfcw  and  W.  G.  Hal- 
bert,  for  appellee. 

KEY,  J.  This  is  a  personal  Injury  suit  re- 
sulting In  a  verdict  and  Judgmrait  for  tbe 
plaintiff  for  glO.000,  and  tbe  defendant  baa 

appealed. 

The  verdict,  in  effect,  flnda  (1)  that  the  de- 
fendant was  guilty  of  negligence,  as  charged 
In  the  plaintiff's  petition;  (2)  that  the  plain- 
tiff waa  not  guilty  of  contributory  negligence; 
and  (3)  that,  as  a  direct  result  of  the  de- 
fendant's negligence,  the  plaintiff  was  In- 
jured to  such  an  extent  as  that  $10,000  was 
reasonable  compensation  for  his  Injuries. 

The  plaintiff  submitted  tefltlmony  which 
amply  supports  the  verdict  In  all  respects, 
and  we  therefore  find  as  did  tbe  Jury  on 
the  Issues  of  fact  referred  to. 

The  chance  of  the  court  waa  a  full  and  fair 
presentation  of  the  law  of  the  case,  and  all 
Hsslffuments  urged  against  It  are  overruled. 
Nor  was  error  committed  In  refuslnfj  special 
Instructions.  The  court's  charge  on  the  bur- 
den of  proof  la  similar  to  the  one  approved 
by  the  Supreme  Court  In  G.,  0.  &  S.  F.  Ry. 
Co.  V.  Howard  (decided  a  few  days  ago)  7& 
S.  W.  805. 

No  error  was  committed  in  overruling  tbe 

1  3.  Sm  Damaga.  vol.  15,  Cent  Dig.  |  sn;  Dis- 
covery, vol.  16,  C«nt  Dig.  S  SS. 
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Becond  application  for  a  coDtlnuance.  It  was 
not  properly  verified,  tbe  attorney  vbo  Bwore 
to  It  merely  stating  '*that  tbe  facts  set  forth 
In  tbe  foregoing  appIleaticHi  for  contlnnance 
are  true,  to  the  best  of  his  Information  and 
beUef."  Bev.  St  1BS5,  art  1276:  Graham  t, 
McOarty,  69  Tex.  324,  7  8.  W.  842;  Splnks 
T,  Mathews,  80  Tex.  874,  15  S,  W.  IIOL 
Fnrtbeimore,  being  a  second  application,  and 
not  In  strict  compliance  with  the  statute,  it 
was  addressed  to  tbe  sound  discretion  ot 
the  court,  and  we  are  of  opinion  that  such 
discretion  ms  .not  abused. 

We  also  bold  that  no  error  was  committed 
by  the  trial  court  In  refusing  to  compel  tbe 
plaintiff  to  submit  to  a  physical  examination 
of  bis  person  by  physicians  summoned  by 
tbe  defendant  or  to  be  appointed  by  tbe 
court  Railway  Co.  t.  Cluck  (recently  decid- 
ed by  this  court)  73  S.  W.  568;  By.  Co.  t. 
Sherwood  (Tex.  Civ.  App.)  67  S.  W.  777;  By. 
Go.  T.  Botsford,  141  U.  S.  250,  11  Sup.  Ct 
1000,  85  L.  Bd.  784. 

We  also  bold  that  no  error  was  committed 
in  tbe  several  mlings  complained  of  by  ap- 
pellant in  reference  to*  the  admission  and  ez- 
clnslon  of  testimony. 

The  Judgment  is  affirmed. 


QRESHAM  V.  HARCOUBT. 

(Conrt  of  Civil  Appeals  of  Texas.  July  1, 
1903.) 

PAKTNBRSHIP  —  AGCOUNTINO  —  BVIDBNCB  — 
BBAB8AT— BBS  OBSTA-VALUB  OF  PROFBR- 
T7  —  AUDITOR'S  RBFORT  —  BXCBPTIONS  — 
■WAIVER. 

1.  FlaintifTB  testlmouy  as  to  the  Dumber  of 
sheep  beloDging  to  the  partnership  existing  be- 
tween her  decedent  and  defendant  was  not  in- 
admissible BB  hearsay,  it  appearine  that  she 
was  present  when  the  sheep  were  connted, 
heard  the  men  who  did  the  couDting  call  oat 
the  nnmbera,  and  at  the  time  pat  the  numbers 
down  in  a  book. 

2.  The  testimony  was  admissible  as  res  gestse. 

3.  An  exception  to  tbe  report  of  the  auditor 
In  an  action  for  a  partnership  accounting,  em- 
bodied in  a  pleading  entitled  "plaintiff's  first 
amended  Rupplemental  petition,"  was  not  waived 
by  the  filing  of  another  amended  supplemental 
petition  which  did  not  ioclade  any  exceptions  to 
the  auditor's  r^ort. 

4.  In  au  ttctiou  brought  by  the  administra- 
trix of  a  deceased  partner  for  an  accounting, 
a  contract  whereby  defendant  sold  to  a  third 
oerson  an  undivided  half  interest  in  the  part- 
nership property  was  not  admissible  on  the 
question  of  value  of  tbe  property  when  the  sale 
was  made. 

Appeal  from  District  Court,  Tom  Oreen 
County;  J.  W.  TImmlns,  Judge. 

Action  by  Mrs.  John  J.  Harcourt  as  admin- 
istratrix of  John  J.  Harcourt,  deceased, 
against  Walter  Qrea^am,  to  obtain  an  ac* 
counting  of  the  partnership  affairs  of  her  de- 
cedent and  tbe  defendant  Judgment  render- 
ed, and  defendant  appeals.  Afilrmed. 


W.  B.  Lockbart  fw  an>ellani  J.  W.  HlU, 
for  appellee. 

KEY,  J.  This  la  the  second  appeal  in  Uila 
case.  On  tbe  fwnier  aiqjieal  it  was  heard  by 
the  Court  of  Civil  Appeals  at  San  Antonio, 
and  finally  went  to  the  Supreme  Court  The 
nature  of  the  case  Is  fully  stated  to  60  S.  W. 
1058,  and  83  Tex.  149,  63  S.  W.  1019.  At  the 
second  ti-ial  to  the  court  below  toe  platotiff 
was  succenful,  and  the  defendant  has  ap- 
pealed, and  presento  the  case  to  this  court 
on  two  oaslgnmento  of  error. 

L  It  is  claimed  toat  the  court  erred  to  per^ 
mitting  the  plaintiff  to  testify  as  to  the  num- 
ber of  sheep  belonging  to  the  partnenA^p  of 
Gresham  &  Harcourt  on  May  2S,  189&  Two 
objections  were  urged  to  lier  testimony;  the 
first  being  tbkt  it  was  hearsay,  and  the  sec- 
ond that  it  was  contradictory  of  the  auditor's 
report,  which  was  condualve,  because  not 
excepted  to.  These  objections  were  properly 
overruled.  Mrs.  Harcourt  was  {oesent  when 
tbe  sheep  were  counted.  She  heard  the  two 
men  who  did  tlie  counting  call  oat  the  niim- 
bers,  and  she  at  the  time  put  the  numbers 
down  to  a  bo<riE.  Her  evidence  was  not  hear- 
say, but  was  orlgtoal  toatlmony  coming  wlth- 
to  the  rule  of  res  gestee.  By.  Co.  v.  Collier. 
62  Tex.  820;  By.  Co.  v.  EOierwood,  84  Tex. 
186, 10  S.  W.  456,  17  L.  B.  A.  643;  By.  Cb.  v. 
Musette,  7  Tex.  Civ.  App.  177,  24  B.  W. 
620.  Appellee  excepted  to  toe  r^»ort  of  toe 
auditor,  which  exception  included  an  objec- 
tion to  bis  finding  the  numbw  of  sheep  on 
band.  It  is  true  that  the  exception  referred 
to  was  embodied  to  a  pleadtog  entitled  "plain- 
tiff's first  amended  supplemental  petition," 
and  thereafter  tbe  plaintiff  filed  anotfaw 
amended  snpplementol  petition  wUdi  did  not 
Include  any  exc^ttons  to  tbe  audftor's  re- 
port; but  we  do  not  think  filing  of  toe  latter 
pleading  should  be  construed  as  an  abandon- 
ment ot  the  exceptions  to  the  auditor's  reptut. 

2.  The  otoer  ass^ment  charges  that  toe 
court  committed  error  to  refuslDg  to  admit 
In  evidence  a  contract  of  sale  from  appel- 
lant to  James  Welch,  by  whldi  appellant  sold 
to  Welch  an  undivided  half  toterest  to  toe 
partnership  property  of  Oresham  &  Harcourt 
The  stotement  submitted  under  tola  assign- 
ment does  not  support  toe  assignment,  be- 
cause it  shows  that  tbe  court  did  admit  the 
contract  to  evidence  for  toe  purpose  of  show- 
ing toat  appellant  bad  made  a  sale  of  a  one- 
half  toterest  to  the  partoersbip  property,  and 
the  date  of  toe  sale.  It  Is  contended,  how* 
ever,  on  behalf  of  appellant  toat  the  contract 
wns  also  admissible  on  the  quMtton  of  value 
of  the  prc^)erty  at  the  time  toe  sale  was 
made.  !Dils  contentifm  Is  not  believed  to  be 
sound.  The  appellee  was  not  a  party  to  that 
contract,  and  was  In  no  wise  bound  by  Ito 
tennB  and  recitals. 

This  disposed  of  the  only  questions  preaent* 
ed  for  decision,  and  resulto  to  an  afflrmance 
of  toe  Judgment  Affirmed. 
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TEXAS  &  FT.  S.  RY.  CO.  y.  HARTNETT* 
(Court  of  CiTll  Appeals  of  Texas.   June  17, 
1903.) 

RAILROADS— INJURIES  TO  SERVANT— DUTY  OP 
MASTER  —  SAFETY  OF  APPLIANCEIS  —  NEQLI- 
GENCK  — ASSUMPTION  OF  RISK  —  PRESUMP- 
TION  OF  LAW— INSTRUCTIONS— WEIGHT  OF 
BVIDENCE-BXCBSSIVB  VSRDtCT. 
1.  A  railroad  company  ow«b  its  engineer  the 
duty  of  using  ordinary  care  to  see  tbat  the  en- 
gine and  tender  furnished  him  for  use  are  rea-' 
Bonably  safe,  and  of  using  ordinary  dilig«ice  to 
keep  them  in  a  reasonably  safe  condition. 
«      '1.  Ad  engineer,  entering  the  nnploy  of  a  rail- 
road company,  has  a  right  to  assume  that  the 
en»;ine  and  tender  fumisned  him  are  reasonably 
Rate. 

3.  A  servant  is  not  required  to  nae  ordinary 
core  to  ascertain  whether  the  master  has  per- 
formed his  duty  of  exercising  ordinary  care  to 
fuinish  him  with  reasonably  safe  instrumentall- 
ties  with  which  to  perform  bis  duties. 

4.  There  is  no  i>resumptiou  of  law  that  the 
steps  to  a  locomotive  cab,  by  defects  in  which 
an  engineer  was  injured,  were  in  a  primer  con- 
diHou  when  the  locomotlTe  was  delivered  to 
the  engineer  for  his  run. 

5.  Wnere  a  charge  given  at  a  party's  request 
embraced  the  substance  of  other  requested  char- 
ges, the  party  cannot  complain  of  the  court's 
refusal  to  gire  the  latter. 

6.  In  an  action. by  an  engineer  against  a  rail- 
road company  for  injuries  caused  by  the  break* 
ing  of  a  step  on  the  engine,  the  court  properly 
refused  to  charge  that  it  was  the  duty  of  plain- 
tiff to  make  such  repairs  on  the  engine  as  he 
oould  with  the  tools  he  bad  at  hand,  and  to  ex- 
amine the  engine  to  discover  the  need  of  such 
repairs,  as  the  instruction  would  have  been  not 
only  contrary  to  law,  but  on  the  weight  of  the 
evidence. 

7.  Even  though  It  may  be  assumed  that  au 
engineer,  who  was  injured  by  the  breaking  of  a 
step  on  his  engine,  knew  that  during  the  run  no 
inspection  of  the  engine  was  being  made,  ex- 
cept what  he  made,  aad  that  it  therefore  fel- 
lows that  he  assumed  any  risk  arising  from  the 
absence  of  any  inspection  by  the  company  dur- 
ing tiiat  time,  he  atiU  had  a  right  to  assume 
tbat  the  atop  was  safe  when  the  engine  was 
handed  over  to  him,  and  that  it  would  remain 
BO,  except  for  defects  discoverable  by  ordinary 
observation,  until  the  company  might  deem  it  its 
duty  to  make  an  Inmection. 

8.  A  verdict  of  915.000,  in  favor  of  a  raUroad 
engineer  who  had  lost  his  left  hand  in  an  ac- 
cident, Aeld  excessive,  and  reduced  to  flO,000. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; J.  D.  Martin,  Judge. 

Action  by  Bugene  Hartnett  against  the 
Texas  &  Ft  Smith  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified. 

Greer,  Greer  &  Nail,  l-atlin  p.  >:(iitow.  Fox 
&  Moore,  and  J.  P.  Ollmore,  fw  appellant 
Smith,  Crawford  &  Sonfield  and  liovejoy  ft 
Maievtiiaky,  for  appellee. 

NEILL,  J.  This  Is  a  snlt  to  recover  dam- 
ages for  personal  injaries  inflicted  upon  ap- 
pellee by  the  alleged  negligence  of  appellant. 
The  auctions  of  plaintiff  are  substantially 
tbat  on  the  9th  day  of  June,  1900,  he,  whOe 
In  the  employment  of  defendant  as  a  loco- 
motlre  engineer,  In  the  discharge  o^f  his  du- 
ties undertook  to  dimb  into  the  cab  of  the 
engine  furnished  him  by  the  defendant,  which 
was  then  being  operated  by  a  co-employ^ 

■Writ  of  error  pendlos  m  Supr«m«  Court 


and  while  In  the  act  of  climbing  into  ttie  cab, 
the  step  near  the  cab  door,  on  which  he 
placed  his  foot,  broke  or  came  loose,  and 
threw  him  on  the  trad^  and  the  wheels  of  the 
locomotlTe  ran  over  and  cut  off  his  left 
arm  near  the  elbow  Joint,  causing  great  phys- 
ical pain  and  mental  anguish,  and  the  lora  of 
the  use  of  his  arm  and  hand;  that  the  de- 
fendant company  negligently  and  carelessly 
furnished  plaintiff  for  his  use  a  defective 
and  unsafe  engine  and  tender,  with  defective 
and  unsafe  appliances;  tlint  the  step  near  the 
cab  dow,  used  for  the  purpose  of  enabling 
him  to  climb  into  the  engine,  was  In  a  dan- 
gerous and  unsafe  condition;  and  tbat  the 
nut  and  screw  holding  the  step  In  place  were 
old,  worn,  defective,  and  out  of  repair,  one 
nut  and  bolt  being  entirely  gone,  which  caus- 
ed the  step  to  break  or  pull  loose,  which 
caused  the  fall  and  injury  to  plaintiff  as  be- 
fore stated.  The  defendant  answered  1^  a 
general  demurrer  and  general  denial,  and 
pleaded  specially  (1)  that  by  the  terms  of  his 
contract  of  employment  plaintiff  was  re- 
quired to  act  ft!  his  own  inspector  of  the  en- 
gine, and  to  do  such  light  repairs  thereon  aa 
he  could  with  the  tools  furnished  him  for 
that  purpose;  (2)  contributory  negligence; 
(3)  assumed  risk;  and  (4)  that  plaintiff  at- 
tempted to  climb  into  the  cab  In  violation  of 
the  rules  of  the  company  when  be  was  in- 
jured, and  was  not  performing  nor  attempt- 
ing to  perform  any  duty  within  the  scope  of 
his  empli^ment .  The  case  was  tried  before 
a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  f  15,O00l 

Conclusions  of  Fact 

On  the  Qtfa  day  of  June,  1000,  plaintiff, 
while  in  the  employ  of  defendant  In  the  ca- 
pacity of  a  locomotive  engineer,  in  pursuance 
of  the  duties  of  his  employment,  and  in  the 
exercise  of  ordinary  care,  undertook  to  climb 
into  the  cab  of  the  engine  furnished  for  hta 
use  by  the  defendant,  and  in  doing  so  placed 
his  foot  on  the  step  below  and  near  the  cab 
^Mr,  and,  while  in  the  act  of  climbing  Into 
the  cab,  the  step  came  loose,  and  threw  blm 
to  the  ground  on  the  railroad  track,  and  the 
locomotlTe  wheels  ran  over  and  cut  off  his 
left  hand.  The  Injury  thus  Inflicted  by  plain- 
tiff was  caused  by  the  negligence  of  defend- 
ant In  failing  to  exercise  ordinary  care  to 
furnish  plaintiff  a  reasonably  safe  engine  and 
tender,  and  In  falling  to  use  such  care  to  in- 
spect and  keep  them  and  their  appliances  in 
a  reasonably  safe  condition  with  which  to 
perform  the  duties  of  his  employment.  In 
that  the  step  near  the  cab  door,  provided  for 
climbing  and  entering  into  the  cab,  was  inse- 
curely fastened;  it  having  no  nut  on  the  bolt 
to  hold  It  seemly  in  place  when  used  by  de- 
fendant's servants  for  the  purpose  of  etep- 
pli%  thereon  and  entering  the  engine  cab.  It 
was  not  made  plaintiff's  duty,  by  his  cou- 
tract  of  employment,  to  Inspect  the  eufdne, 
tender,  or  their  appliances,  nor  to  discover  (w 
repair  defects  thereon  not  open  to  ordinary 

Digitized  by  Google 


810 


76  SOUTHWESTERN  BEPOBTBB. 


(Tex. 


obserratlon;  oor  did  plaintiff,  by  blB  contract 
with  defendant,  exprcBBly  or  Impliedly  aa< 
sume  the  risk  of  dangers  resulting  from  the 
negligent  failure  of  defendant  to  use  ordi- 
nary care  In  furnishing  him  with  a  reason- 
ably safe  engine  and  tender,  equipped  with 
appllanties,  with  which  to  perform  the  duties 
of  hlB  employment  with  ordinary  safety. 
The  plaintiff  was  guilty  of  no  negligence,  nor 
did  he  violate  any  role  of  the  defendant  which 
contributed  to  talB  injuries;  but  the  negli- 
gence of  defendant  was  the  sole  and  proxi- 
mate cause  of  the  Injuries  sustained  by  him. 

Conclusifms  of  Law. 

To  the  plaintlfF,  as  its  servant,  the  defend- 
ant owed  personally  the  duty  of  using  ordi- 
nary care  and  diligence  to  provide  for  bia 
use  a  reasonably  safe  engine  and  tender  as 
instnunentaUties  of  his  service,  and  was 
bound  from  time  to  time  to  inspect  and  ex- 
amine such  lustrum  en  talities,  and  to  use  or- 
dinary care,  diligence,  and  skill  to  keep  tbem 
in  a  reasonably  safe  condition.  Shear.  & 
Bed.  Neg.  81  194,  194a.  When  plaintiff  en- 
tered defendant's  employment,  be  had  a  right 
to  rely  upon  the  asBumptiw  that  the  engine 
and  tender  famished  him  were  reasonably 
safe.  He  was  not  required  to  use  ordinary 
care  to  see  whether  plaintiff  bad  used  such 
care  In  furnishing  him  such  reasonably  safe 
InstrumaitBllties  for  Ms  uae.  Not  knowing 
of  defendant's  negligent  teilure  to  discharge 
its  duty  in  this  regard,  and  tSie  defects  not 
being  obvious,  or  such  as  would  have  neces- 
sarily been  discovered  by  blm  In  the  ordi- 
nary discharge  of  his  duties,  and  it  not  being 
mnde  his  duty,  by  the  terms  or  nature  of  his 
employment,  to  Inspect  the  engine,  tender,  or 
their  appliances,  plaintiff  was  not  required 
to  use  ordinary  care  to  see  whether  defend- 
ant bad  performed  Its  duty  of  using  ordi- 
nary care  to  furnish  him  with  reasonably  safe 
instmmentalitles  with  which  to  perform  the 
duties  of  his  employment.  Railway  v.  Han- 
nig.  91  Tex.  347,  43  S.  W.  SOS:  Railway  v. 
Biugle.  91  Tex.  287,  42  8.  W.  971;  Railway 
V.  O'Flel.  78  Tex.  486.  15  S.  W.  33;  Railway 
T.  Engelhoru  (Tex.  Glv.  App.)  62  S.  W.  661; 
Railway  t.  Wlnton  (Tex.  Civ.  App.)  66  S. 
W.  481;  Railway  v.  Davis  (Tex.  Civ.  App.) 
65  S.  W.  217;  Railway  v.  Llndsey,  Id.  669; 
Railway  v.  Abbey  (Tex.  Civ.  App.)  68  S.  W. 
293;  Railway  v.  Buch  (Tex.  Civ.  App.)  65  S. 
W.  681;  RaUway  v.  Newport,  Id.  657;  Rail- 
way V.  Blackman  (Tex.  Glv.  .\pp.)  74  8.  W. 
74;  Flnnerty  v.  Bumham  (Pa.)  54  Atl.  996; 
Whltaker's  Smith  on  Neg.  p.  155,  and  author- 
Itles  cited  in  note  "d,"  p.  157. 

The  conclusions  of  fact  we  have  deduced 
from  the  evidence  in  the  record  and  princi- 
ples ot  law  Just  stated,  which  we  deem  appli- 
cable to  tbem,  dispose  of,  adveraely  to  appel- 
lant, tbe  second,  third,  foutb,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  eleventiti,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  and  twenti- 
eth asalframents  of  errm. 

There  is  no  repugnancy  or  contradiction  In 


the  several  paragraphs  ot  the  oourffs  main 
charge  complained  of  in  the  seventeenth, 
eighteenth,  and  nineterath  assignments  ot  er- 
ror. The  iwragraphs  of  the  charge  mention- 
ed in  tlie  assignments  referred  to  are  in  per- 
fect harmony,  and  enunciate  well-«BtabliBbed 
principles  ot  law  applicable  to  the  case  as 
made  by  the  pleadings  and  evidence. 

The  special  charges  Nbs.  S,  5,  and  T,  tbe 
failure  of  which  to  give,  at  appellanfa  re- 
quest, is  assigned  as  error,  are  clearly  upon 
the  weight  of  evidence,  and  were  pn^riy 
refused. 

There  Is  no  presnmptton  of  law  that  the 
step  of  the  engine  cab  iras  In  a  proper  and 
safe  condition  on  Blay  27, 190(K  when  tbe  en- 
gtoe  and  tender  were  first  delivered  to  tbe 
plaintiff  by  the  defendant  Therefore  the 
I  court  did  not  err  In  refusing  to  give,  at  ap- 
'  pellant's  request,  special  charges  N<m.  6,  S. 
and  0,  as  complained  of  in  the  twenty-fourth, 
twenty-fifth,  and  twenty-sixth  aaslgnmoits. 

There  was  no  error  in  the  refusal  of  ttie 
court  to  g^ve  special  charge  No.  11,  complain- 
ed of  In  tlie  twenty-seventh  assignment  of 
error,  becawse  tbe  evidence  does  not  tend  to 
show  that  plaintiff  had  lett  hta  engine  con- 
trary to  rule  848,  as  la  contended  by  appel- 
lant; but,  on  the  contrary,  it  indisputably 
shows  that  he  was  with  his  engine,  within 
the  meaning  of  said  rule. 

Tbe  substance  of  special  charges  Nos.  12 
and  IS.  requested  by  appellant,  is  embraced 
in  special  charge  No.  10  given  at  Its  request. 
Therefore  the  twenty-eighth  and  thirtieth 
assignments  of  errw  cannot  be  sustained. 

If  the  court  had  Instructed  the  Jury,  as  re- 
qneBted  by  appellant,  in  special  charge  No. 
14,  that  under  the  e^ence  It  was  the  duty 
of  plaintiff,  during  the  time  be  was  operat- 
ing the  engine  and  tender,  to  make  such 
light  repairs  thereon  as  he  could  with  tools 
and  material  available  to  blm,  and  that  It 
was  also  his  duty  to  have  made  such  exami- 
nation or  inspection  as  would  disclose  to  bim 
the  necessity,  if  any,  ot  such  r^lrs,  etc„ 
such  instruction  .would  have  been  upon  the 
wplgbt  of  tbe  evidence,  and  would  bare 
been  tantamount  to  stating  that  as  a  mat- 
ter of  law  such  duties  rested  uptm  plaintiff, 
and  consequently  his  failure  to  discbarge 
tbem  would  be  negligence  per  8&  As  a  gen- 
eral rule,  the  duty  of  Inspecting  instmmental- 
Ities  of  work  and  repairing  their  defects,  if 
disclosed,  rests  upon  tbe  master,  and  Is  non- 
delegable in  so  far  as  it  has  relation  to  in- 
trinsic defects.  Tbe  evidence  in  this  case  Is 
sudlclent  to  warrant  the  conclusion  that  the 
Insecure  fastening  of  the  step  was  an  in* 
berent  defect  In  the  construction  of  tbe  en- 
gine, and  to  have  given  tlie  requested  cbnrjre 
I  would  have  been  to  ^rnore,  not  tmly  a  legit- 
imate condusltm  dedudtde  from  tbe  evi- 
dence, but  a  general  principle  of  law  appli- 
cable to  tbe  facts  In  the  case.  ■ 

The  thirty-third  assignment  of  error  Is  di- 
rected against  tbe  action  of  tbe  court  In  re- 
fusing to  give,  at  aivellantfs  request;  the 
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foDowlng  special  charge:  "The  jury  are  tur- 
ther  Instructed  that  If,  at  the  time  of  ac- 
cepting tbe  employment  and  assignment  upon 
the  Bo-called  Tort  Arthur  Bun,*  plaJntlfl 
fcnev  that  there  was  no  other  engine  Inspect- 
or provided  at  either  Beaumont  or  Fort  Ar^ 
thur,  or  at  any  intennedlate  points  and  knew 
that  thoe  was  no  roundhouse  m  rqialr  shop 
at  either  Beaumont  or  Port  Arthur,  or  at  any 
Intermediate  poln^  and  duiing  the  time  that 
he  was  working  upon  said  Port  Arthnr  nm 
knew  that  no  Inspecttoo  of  tiie  engine  and 
tender  was  being  made,  ezc^t  what  he  made, 
and  continued  to  the  time  of  bis  Injury  upon 
said  run  without  complaint  or  objection,  then 
he  must  be  held  to  liBTe  assumed  the  risk 
arising  from  the  absence  of  any  separate 
inspection  by  anotbw,  and  cannot  recover  be- 
cause no  other  inspector  or  Inspection  was 
provided."  I«t  it  be  assumed  that  the  evi- 
dence Is  sufficient  to  establish  the  matters 
of  fact  submitted  In  tills  charge,  and.  from 
them,  that  It  follows  as  a  matter  of  law  that 
plaintiff  assumed  tbe  risk  arising  from  the 
absence  of  any  inspection  of  the  engine  dur* 
ii^  the  time  it  was  in  bis  use;  yet  it  does 
not  fellow,  from  sucb  assumptlMi  of  fact  and 
law,  .that  plaintiff  was  prednded  thereby 
from  a  recovery.  For,  notwithstanding  the 
assumption  thus  made  pro  hac  vice,  plaintiff 
had  the  right  to  assume,  from  the  duty 
resting  upon  the  defendant  to  exercise  ordi- 
nary care  to  furnbih  him  a  reasonably  safe 
ffligtne,  that  the  defect  In  the  fastenii^  of  Its 
at^  did  not  exist  when  It  was  turned  over  to 
him,  and,  the  defect  not  being  open  and  dis- 
coverable by  ordinary  observatlim  on  his 
part,  that  it  woold  continue  in  a  reasonably 
safe  condition  tor  use  until  'such  time  as 
defmdant  might  deem  It  its  duty  to  have  the 
engine  and  appliances  inspected.  We  do  not 
tbluJv  tbe  pnq>er  constructlm  of  plaintiff's 
pleadings  restricted  him  to  proof  of  the  con- 
dition of  the  ei^ne  when  it  was  first  fur- 
nished him  for  nse  by  the  defendant.  To  us 
It  seems  that  the  auctions  relate  to  its  con- 
dition, not  only  at  the  time  It  was  originally 
furnished,  but  at  the  time  of  the  occurrence 
of  the  accident  Railway  v.  Blackman,  supra. 
But,  however  this  may  be,  there  was  no 
evidence  tending  to  ^w  that  the  defect  did 
not  exist  when  tiie  ^ine  was  ortelnally 
turned  over  defendant  to  plaintiff  for  his 
use. 

The  asBlgnmgnt  which  complains  of  tbe 
verdict  being  excessive  we  have  concluded, 
after  careful  conslderntion  of  the  tpstlm&ny 
and  of  analogous  cases,  Is  well  takm.  We 
have  not  been  able  to  find  a  single  case 
where  damages  In  the  amount  asaesHed  by 
the  verdict  have  been  adjudged  any  one  for 
injnrles  similar  to  those  anstalned  by  the 
plaintiff.  In  our  best  Judgment  $10,000  will 
be  fuU  compensation  for  the  loss  of  bis  left 
hand  and  the  physical  and  mental  suffering 
incident  thereto.  Tbe  excessiveness  of  the 
verdict  Is  the  only  error  that  we  have  found 
ftt  the  Judgment   If,  theref<ne,  the  plaintiff 


will  within  10  days  enter  a  remlttttnr  In  this 
court  of  $5,000,  tbe  Judgment  will  be  reform- 
ed and  aiOrmed;  otherwise,  it  will  bo  revos- 
ed,  and  the  cause  remanded. 


MISSOUBI,  K.  ft  T.  RT.  CO.  OF  TEXAS  v. 

MeFARLAND. 

(Court  of  Civil  Appeals  of  Texas.  June  17, 

1903.) 

ABSIQNHBNTS  OF  BRROR-SUFFIGIBNCT— RB- 
qUBSTBD  INSTRUCTIONS. 

1.  Ail  assiguuient  of  error,  without  any  prop- 
ositioQ  under  it  aod  explanatory  of  it,  is  bad. 

2.  Uegueated  instructions,  covered  by  the 
main  charge,  are  properly  refused. 

Appeal  from  District  Court;  Bell  County; 
John  M.  Fnrman,  Judge. 

Action  by  S3.  A.  McFarland  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Tez&B.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed, 

T.  S.  Miller  and  Geo.  W:  l^ler,  for  appel- 
lant 

FlfiHBB,  O.  J.  The  appellee,  aa  plaintiff 
below,  sued  the  railway  company  for  dam- 
ages to  his  lands,  caused  by  overflows  which 
occurred  in  June,  1S&9,  and  April,  1900,  with 
the  result  of  Injuring  and  destroying  bis 
crops  of  com  and  grain.  He  alleges  that  tbe 
overflows  were  due  to  an  embankment  erect- 
ed by  the  railway  company  adjacent  to  plain- 
tiff's land,  which  caused  the  water  to  over- 
flow or  accumulate  and  stand  to  a  great  depth 
on  the  plaintUTs  land  for  a  number  of  days, 
and  but  for  said  ^bankment  the  ^-ater 
would  have  flowed  off  without  injury  or  dam- 
age to  plaintUTs  crop.  Defendant  for  an- 
swer pleaded  a  general  denial,  and  that  the 
embankment  was  constructed  with  reason- 
able care  and  diligence  and  precaution,  so 
as  to  provide  against  ordinary  rainfalls  and 
floods,  and  for  the  drainage  of  the  adjacent 
lands  according  to  tbe  natural  lay  of  the 
surface,  and  with  sufficient  culverts  and 
sluices  to  pass  off  water  accumulated  from 
ordinary  rainfalls  and  floods,  and  that  the 
overflow  of  plalntifiTs  lands  was  due  to  an 
extraordinary  and  unprecedented  flood.  Ver- 
dlct  and  Judgment  resulted  In  plaintiff's  favor 
for  91,4&l.eo. 

We  flnd  the  facts  substantially  as  alleged 
by  plaintiff  In  his  petition.  The  crops  were 
destroyed  and  injured,  as  alleged  by  him; 
and  there  Is  evidence  tending  to  show  that 
the  rainfalls  and  floods  that  overflowed  his 
lands  were  not  extraordinary  and  unprece- 
dented, and  that  tbe  embankment  caused  tbe 
water  to  accumulate,  collect,  and  stand  upon 
his  land,  and  thereby  destroy  the  crops,  to 
the  value  as  found  by  the  verdict  of  the 
Jury.  And  there  to  evidence  which  has  a 
tendency  to  show  that  If  the  embankment 
had  been  provided  with  sufficient  sluices  and 
culverts  to  have  permitted  the  escape  of  the 
water,  the  plalntitTs  crops  would  not  have 
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been  damaged  to  tbe  extent  claimed  by  him 
in  blB  petition;  and  for  the  failure  to  pro- 
vide such  Blulces  and  culTerta,  the  eTldence 
warrants  the  Inference  that  the  railway  com- 
pany was  KuUty  of  negl^ence. 

The  testimony  of  the  witness  Huckabee.  aa 
found  In  the  record.  Is  anbBtantlally  the  same 
as  that  which  appellant.  In  its  first  assign- 
ment of  error,  states  was,  upon  tbe  objec- 
tion of  the  plaintiff,  excluded;  but,  if  we  are 
not  correct  In  this,  we  are  of  the  opinion 
that  we  ought  not  to  consider  this  assign- 
ment as  sufficient  It  Is  not  a  proposition, 
nor  Is  there  any  proposition  submitted  nnder 
it  and  explanatory  of  it 

Appellant's  second,  third,  and  foiurth  as- 
signments of  error  complain  of  the  refusal 
of  the  court  to  submit  special  Instructions 
which  wero  requested  by  it  The  court  in- 
dorsed upon  this  request  a  refusal  upon  the 
ground  that  the  charges  were  substantially 
covered  by  the  main  cbarge  of  the  trial 
court.  A  comparison  of  the  charges  request- 
ed, and  which  were  refused,  with  the  ques- 
tions submitted  by  the  main  charge  of  the 
court,  shows  that  the  issues  presented  in 
the  special  instructions  were  substantially 
given  by  tbe  court  In  Its  main  cbat^e. 

We  overrule  appellant's  assignments  that 
complain  of  the  verdict  as  being  contrary  to 
the  evidence.  There  Is  evidence  In  the  record 
which  will  support  the  verdict  of  the  Jury 
and  the  findings  of  fact  of  this  court 

We  find  no  error  in  tbe  recoxd.  and  tbe 
judgment  Is  alflrmed. 

Affirmed. 


(JliEENLAW  et  al.  v.  CITY  OF  DALLAS.* 
(Court  of  Civil  Appeals  of  Texas,   Jnne  17, 
IWKi.) 

TAXBS— LIMITATIONS-RBPBAL  OF  EXCEPTION. 

1.  Act  July  4,  1879  {Acts  1879  [Bp.  Btm.}  p. 
in,  c  17,  §  1(1),  providing  that  no  delinquent 
taxpayer  BhouM  have  the  right  to  plead  limita- 
tion against  any  taxes,  was  omitted  in  the  revl- 
siou  of  the  statutes  of  18&5,  and  was  re-enacted 
five  weeks  later  by  Laws  1885,  p,  60,  c.  S,  i  1. 
Held,  that  thereafter  limitations  were  not  a  de- 
fense to  taxes  which  would  have  been  barred 
prior  to  the  act  of  1895.  except  for  the  provi- 
nioDS  of  tbe  act  of  1879. 

Error  from  District  Conr^  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  the  dty  of  Dallas  against  W. 
B.  Greenlaw  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

F.  M.  Etherldge,  for  plaintiffs  In  error.  W. 
T.  Henry  and  J.  J.  Collina,  for  defendant  in 
error. 

STREETMAN,  J.  The  city  of  Dallas 
tvonght  this  suit  October  25,  1895.  to  recover 
the  taxes  due  said  city  upon  real  estate  of 
plaintiffs  In  error  for  the  years  1887,  1888, 
1889,  1890,  1891,  1892,  1893,  and  1894,  and 
recovered  judgment;  with  foreclosure  of  Hen 

*Rc  hearing  pending. 


upon  said  property.  PlalntiffB  In  enor  plead 
the  two-year  statute  of  limitations.  Plain- 
tiffs in  error  concede  the  cwrectness  of  the 
Judgment  as  to  the  taxes  for  1891,  and  also 
that  the  Judgment  as  to  the  previous  years 
la  cwrect,  nulesa  their  plea  ot  limitation 
Bhonld  have  been  aastalDed. 
The  act  of  the  Legislature  approved  July 

4,  1879,  contained  the  following  provision: 
"No  delinquent  taxpayer  shall  have  the  right 
to  plead  In  any  court  or  In  any  manner  rely 
upon  any  statute  of  limitation  by  way  of  de- 
fense against  the  payment  of  any  tax  due 
from  bim  or  her,  either  to  the  state,  or  any 
county,  city  or  town."  Acts  1879  (Sp.  Sess.) 
p.  15,  c  17,  I  16.  This  provision  continued 
In  force  until  the  revision  of  the  statutes  in 
189&,  In  that  revision,  which  became  ef- 
fective September  1,  1896,  this  clause  was 
omitted.  By  an  act  of  the  special  session  of 
1885,  which  went  Into  effect  October  9,  1S95 
(Laws  1895,  p.  6^  c  S,  }  1),  this  clause  was  re- 
enacted.  Plaintiffs  In  error  contend  that  the 
omission  In  tbe  Revised  Statutes  of  1895 
operated  to  repeal  this  clause,  and  that  from 
that  time,  as  to  taxes  then  due,  the  statutes 
of  limitation  operated  against  cities  and 
towns,  as  if  there  had  never  been  any  law 
to  prevent  limitation  from  running;  and 
they  furtb»  insist  that,  the  bar  of  the  stat- 
ute having  become  complete  by  the  repeal  of 
this  statute,  its  op^^tlon  could  not  be  pre- 
vented by  f'e  re-enactment  of  this  provision. 

The  same  question  has  been  passed  upon 
by  the  Court  of  Civil  Appeals  of  the  Fourth 
District  In  the  case  of  Hernandez  v.  City  of 
San  Antonio,  30  S.  W.  1022,  and  by  this  court 
In  Abney  v.  State,  20  Tex.  Civ.  App.  101.  47 

5.  W.  lOiZ.  "the  reason  for  the  decision  Is 
not  stated  in  the  former  ease;  the  court  sim- 
ply saying  that  tbe  article  saving  cities  from 
the  statute  "was  in  effect  until  September 
1,  1895,  and  was  re-enacted  with  the  emer- 
gency clause  on  October  9,  1805,  and,  the 
taxes  of  1877  and  those  due  for  the  follow- 
ing years  not  being  barred  at  that  time,  the 
statute  denying  tbe  right  to  plead  limitation 
as  to  taxes  was  applicable."  In  the  case  of 
Abney  v.  State,  a  decision  of  the  question 
was  perhaps  unnecessary,  as  the  suit  was  for 
taxes  due  the  state  and  county.  In  discuss- 
ing It,  however,  Judge  CoUard  said:  "If  It 
could  he  said  that  limitation  would  run 
against  the  state,  when  the  statute  is  silent 
upon  the  subject,  it  could  only  run  from  the 
time  that  the  Revised  Statutes  took  effect  to 
the  time  the  law  was  re-enacted,  from  Sep- 
tember 1  to  October  9,  1896.  •  •  •  The 
period  during  which  the  statute  was  silent 
was  not  sufficient  to  create  a  bar,  and  there 
was,  therefore,  no  vested  right." 

It  may  be  conceded  that  the  statutes  In 
such  cases  only  affect  the  remedy,  and  thnt. 
when  an  exception  operates  to  prevent  the 
running  of  the  statute  of  limitations,  such 
exception  may  be  repealed,  and  causes  of 
action  which  would  have  been  barred,  but 
for  such  exccjftion,  will  be  barred  after  its 
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repeal  as  If  it  bad  never  been  In  existence. 
It  may  ateo  be  conceded  that,  when  tbe  bar 
of  tbe  statute  bas  once  become  complete.  Its 
effect  cannot  be  destroyed  by  subsequent 
legislation.  Tbe  first  rule,  however,  Is  sub- 
ject to  an  important  qualification.  To  re- 
peal such  an  exception  without  allowing  a 
reasonable  time  to  sue  would  be  unconstitu- 
tional. It  is  customary,  therefore,  in  repeal- 
ing an  exception  wbfcb  has  prevented  limita- 
tion from  running,  to  allow  a  reasonable  time 
after  the  repeal  to  sue  upon  causes  of  action 
which  would  be  otberwlse  barred.  But 
when  the  Legislature,  as  In  the  present  In- 
stance, bas  failed  to  make  such  provision, 
the  repeal  la  not  held  invalid  because  of  such 
omission;  but  the  court,  while  giving  eftect 
to  the  law,  will  nevertheless  construe  it  as 
if  It  contained  a  provision  allowing  parties 
a  reasonable  time  to  assert  rights  which 
would  be  barred.  Boon  v.  Chamberlain,  82 
Tex.  480,  18  S.  W.  655;  Rucker  v.  Dalley,  66 
Tex.  284,  1  S.  W.  316.  What  Is  a  reasonable 
time  may  sometimes  become  a  question  of 
fact.  Link  v.  City  of  Houston  (Tex.  Sup.) 
90  8.  W.  664.  The  evidence  may  sometimes 
be  such  that  the  court  can  determine  it  as  a 
question  of  law.  Williams  v.  Bradley,  67 
S.  W.  170,  3  Tex.  Ct.  Rep.  968. 

In  this  case,  only  one  month  and  nine  days 
elapsed  from  the  repeal  of  tbe  clause  and  Its 
re-enactment.  It  is  -unnecessary  to  deter- 
mine whether  we  should  bold,  as  a  matter 
of  law,  that  a  failure  to  sue  within  this  time 
was  not  unreasonable.  There  are  no  con- 
clusions of  fact  or  law  in  the  record,  and 
we  may  presume.  If  necessary,  that  the 
court  passed  upon  this  as  a  question  of  fact, 
and  we  shonld  certainly  be  authorized  In 
sustaining  such  finding.  Link  v.  Houston, 
supra.  It  follows,  therefore,  whether  we  say 
that  limitation  only  ran  from  the  repeal  of 
the  article  on  September  1,  1895,  or  that  the 
city  after  that  time  bad  a  reasonable  time 
within  which  to  sue,  that  there  was  no  time 
before  this  law  was  re-enacted  when  the 
statute  of  limitations  could  have  been  ef- 
fectively pleaded  as  a  defense.  This  being 
tbe  case,  there  is  no  reason  why  tbe  law  as 
re-enacted  should  not  be  made  to  apply  to 
tbe  taxes  prior  to  the  year  1894,  so  as  to  pre- 
vent them  from  being  barred  by  limitation. 

There  being  no  error  in  tbe  judgment.  It  Is 
therefore  affirmed. 

AfOrmed. 


McAF£:e  v.  meadows. 

(Goort  of  Civil  Appeals  of  Texas.   Jm»  16, 

1903.) 

SALB&-BREACH  OF  WARRANTY— INSPECTION 
BY  BUYER— INSTRUCTIONS. 
1.  In  an  action  by  the  vendee  of  a  horse  for 
breach  of  a  warranty  of  eoundaess,  it  was  error 
to  charge  that  If  it  was  injured  by  ill  care  or 
Improper  drivinjjr  to  find  for  defendant,  where 
there  was  no  evidence  that  it  bad  been  injured 
by  ill  care  or  hard  driving. 


2.  Tbe  horse  was  **buck-kneed,"  and  there 
was  evidence  that  the  defect  was  apparent,  but 
that  whether  it  would  injure  him  or  not  could 
be  ascertained  oa\y  tor  actual  use.  It  was  un- 
disputed that  plaiutiflT  saw  the  defect,  Inquired 
about  it,  and,  according  to  bis  teEtlmony,  re- 
ceived a  warranty  against  any  bad  results  there- 
from. Held  error  to  charge  that  if,  though  war- 
ranted sound  and  proven  nnsonad,  plaintifC 
could  by  looking  at  the  horse  have  seen  that 
his  knees  were  defective,  defendant  was  not 
liable. 

3.  The  fact  that  the  excluded  issues  were  sub- 
mitted elsewhere  in  other  charges  did  not  cure 
the  error. 

Appeal  from  Busk  County  Court;  W.  W. 
Moore,  Judge. 

Action  by  0.  W.  McAfee  against  8.  T. 
Meadows.  Judgment  for  d^endant,  and 
plaintiff  appeals.  Reversed. 

J.  H.  Turner,  f<Hr  appdlanL  Bnford  &  Bn- 
ford,  for  appellee. 

GILL,  J.  This  action  originated  in  the  Jus- 
tice court,  and  is  a  suit  upon  breach  of  war- 
ranty of  soundness  of  a  horse  purchased  by 
appelant  from  appellee.  The  answer  was 
a  general  denial.  On  appeal  to  the  county 
court,  a  Jury  trial  resulted  in  a  verdict  for 
appellee.  The  appellant  has  brought  the 
judgment  here  for  revision. 

McAfee  bought  from  the  agent  of  S.  T. 
Meadows  a  black  horse  named  "Midnight," 
for  which  be  paid  him  ^125.  McAfee  testi- 
fied that  the  seller  warranted  the  horse  to  be 
sound,  and  agreed  that  if  the  buyer  was  not 
satisfied  with  his  purchase  he  could  return  it 
and  get  bis  money  back.  Ed  Meadows,  who 
sold  the  horse,  testified  that  this  was  not 
true.  The  horse  was  "buck-kneed,"  and  this 
defect  or  peculiarity  was  apparent.  There 
was  testimony  to  tbe  effect  that  any  one 
could  see  that  tbe  horse  was  "buck-kneed," 
but  thjit  whether  It  would  injure  him  or  not 
could  be  ascertained  only  by  actual  use.  The 
testimony  adduced  by  platntifl  tended  fur- 
ther to  show  that  the  first  time  the  horse  was 
driven  after  the  sale  he  became  lame  In  his 
left  knee,  and  that  thereupon  plaintiff  at 
once  returned  the  horse,  expressed  himself 
dissatisfied,  gave  his  reasons,  and  demanded 
a  rescission.  This  was  refused.  Other  like 
demands  were  refused,  after  which  this  suit 
was  brought 

On  the  trial  tbe  Judge  gave  no  general 
charge,  but  submitted  several  special  charges 
requested  by  one  or  the  other  of  the  parties 
to  tbe  suit.  The  assignments  of  error  whicb 
we  shall  notice  relate  to  the  charges  given 
at  the  request  of  defendant. 

By,  the  first  assignment  plaintiff  complains 
of  special  charge  No.  2  given  at  tbe  request 
of  defendant.  The  charge  submits  as  a  de- 
fense that,  if  the  horse  "was  injured  by  111 
care  or  improper  driving,  the  Jury  should  find 
for  defendant."  The  objection  urged  Is  that 
the  issue  is  not  raised  by  the  evidence,  and 
we  think  the  objection  is  sound.  There  is 
no  evidence  that  the  horse  had  been  Injured 
by  ill  use  or  hard  driving. 
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By  the  second  assignment  plaintiff  com-  | 
plains  of  special  charge  No.  3  given  at  tlie  : 
request  of  defendant,  to  the  effect  that,  U 
defendant  did  not  warrant  the  horse  sound, 
tbey  should  find  for  defendant,  and  that, 
though  warranted  Bound  and  proven  unsound, 
plaintiff  could  not  recover  if  by  looking  at 
the  horse  he  could  have  seen  that  his  luiees 
were  defective.    Id  view  of  the  evidence  the 
charge  was  erroneous  upon  both  points,  as  j 
pointed  out  In  the  proposition  and  statement 
There  was  evidence  to  the  effect  that  the 
horse  might  be  returned  If  plaintiff  became  , 
dissatisfied.    Tills  was  a  valid  ground  of  res- 
cission if  established,  yet  the  charge  pre- 
cluded It.   There  was  evidence  that  the  de- 
fect In  the  knees  was  apparent,  but  that  | 
whether  it  would  prove  Injurious  would  not  | 
be  disclosed  by  Inspection.    It  was  undis- 
puted that  plaintiff  saw  the  condition  of  the  . 
knees  and  inquired  about  their  effect,  and,  ' 
according  to  his  testimony,  received  a  war- 
ranty against  bad  results  from  the  condition  | 
of  the  knees.   Yet  the  charge  acquits  the 
defendant  If  the  plaintiff  saw  the  defective  I 
knees.    The  assignment  must  be  sustained. 
The  fact  that  the  excluded  Issues  were  sub-  | 
mitted  elsewhere  in  other  charges  docs  not  ' 
cure  the  error.    The  charges  are  not  so  fram- 
ed and  related  to  each  other  as  to  be  given 
the  effect  of  modifying  each  other. 

For  the  errors  Indicated,  the  Judgment  is  | 
reversed  and  the  cause  remanded.  Keversed 
and  remanded. 


INTKRXATIONAL  &  O.  N.  B.  00.  T. 
COLUSB.* 
(Covrt  of  Civil  Appeals  of  Texaa   June  12, 

1003.) 

RAILROAD  HMPLOVe— INJURIES  —  DEPBCTIVB 
BRAKESTAPP  —  INSPECTION  —  PLEADINQ  — 
VARIANCE— EVIDENCE—EXPERTS  — LBADINO 
QUESTIONS  —  CONCLUSIONS  —  INSTRUCTIONS 
—APPEAL— OMISSIONS  IN  CHARQB. 

1.  Id  an  action  for  personal  injuries,  plahi- 
tlff'a  testimony  that  he  was  nursed  by  his  eis- 
ter,  while  appnreutly  irrelevant  and  Immaterial, 
VH8  nut  prcjudic-ial  error. 

2.  Ill  uu  octiou  fur  personal  injuries,  the  mere 
nskhig  of  a  qiieslion  whether  plaintiff  was  a 
married  uiaa,  which  the  court  on  objection  re- 
fnseci  to  allow,  was  not  error. 

3.  Plaliiliff  had  te^ilied  that  bis  injuries 
caused  him  to  suffer  pain  in  the  hack  of  his 
testicle,  and  defendant's  attorney  asked  him  on 
cnvis-examiuatloii  whether  he  had  any  private 
trouble,  which  he  answered  in  the  negative, 
whereiipou  the  attorney  asktd,  "You  have  been 
a  milroad  man  30  years  and  never  had  a  pri- 
vate trouble?"  to  which  plaintiff  answered, 
"Xot  quite  30  years.  I  have  been  married  21 
years.'*^  Brld  not  error  to  refuse  to  strike  out 
that  part  of  the  ans^\'er  showing  plaiutiff  to  be 
ninrripfl,  since  defendant's  question  iuMnuated 
that  the  RiifTeriniir  complained  of  might  hare 
lK*on  canse<l  by  some  private  disease,  to  repel 
which  plaintiff  was  entitled  to  testify  liat  he 
was  a  married  man. 

4.  Where  defendant's  attorney,  by  an  unwar- 
TBQted  insinnadcm  in  a  question  put  by  him, 
kad  brought  oat  a  statement  that  plaintiff  had 
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been  married  21  years,  !t  was  not  error  for 
plaintiff's  counsel  on  redirect  examinatioD  to  re- 
peat the  plaintiff's  former  statement  of  that 
fact  in  askiuif  the  <^uesti(xi  whether  plaintiff 
WHS  still  niaiTicd,  which,  on  objcctloa,  was  dis- 
allowed. 

5.  Where,  in  an  action  for  iojuries,  i^aiutiff 
testified  that  he  had  been  in  the  railroad  busi- 
ness fur  more  than  20  years  as  a  brakcman  uud 
conductor,  and  was  inspector  of  cars  on  an  im- 
portont  railroad  tor  4  years^  be  waa  competent 
to  testify,  as  an  expert,  whether  a  defect  in  a 
brakestuff,  which  caused  hii>  injuries,  could  have 
been  discovered  by  proper  inspection, 

tt.  Where  a  witnetis  bad  showD  himself  quali- 
fied to  testify  as  an  expert,  his  afflrmative  an- 
swer to  a  question  whether  he  was  qualified, 
from  experience  and  knowledge,  to  state  wheth- 
er a  certain  defect  in  a  railroad  brakestaff 
could  have  been  discovered  by  a  proper  test, 
was  harmless. 

7.  In  an  action  Cor  injuries,  questions  asked 
an  alleged  expert  whether  he  was  qualified  from 
experience  and  knowledge  to  state  whether  a 
defect,  if  any,  that  existed  in  a  certain  brake- 
staff  could  have  been  discovsed  by  a  proper 
test,  and  asking  him  to  state  from  his  experi- 
ence, etc.,  whether  in  his  opinion  the  condition 
of  the  brake  was  such  ai  could  have  been  as- 
certained by  proper  inspectioD,  were  not  objec- 
tionable as  leading. 

8.  Where  a  witness  was  qualified  aa  an  ex- 

Sert,  a  question  ashinc  his  opinion  whether  a 
efect  in  a  brakestaff  could  have  be«i  ascertain- 
ed by  proper  inspection  was  not  objectionable 
as  calling  for  a  conclusion. 

9.  A  petition  alleged  that  plaintiff,  a  brake- 
man,  wniie  passing  from  one  car  to  another, 
took  h<^d  of  a  brakestaff  to  support  himsdf,  and 
was  injured  hjr  reason  of  the  breaking  of  the 
staff.  The  evidence  showed  that  he  was  not 
passing  from  one  car  to  another  at  the  time, 
but  was  standing  at  the  brake,  with  one  foot  on 
one  car  and  the  other  on  another^  and  tnroine 
the  brake  for  the  purpose  of  setting  iL  Utla, 
that  the  variance  was  immaterial. 

10.  Where  the  undisputed  evidence  showed 
that  defect  in  a  brakestaff  which  caused  plain- 
tiff's injuries  would  have  been  discovered  by 
proper  inspection,  an  instruction  that  thou^  de- 
fendant did  not  exercise  ordinary  care  to  dis- 
cover the  defect,  yet  if,  had  such  care  been 
exercised  bv  defendant,  it  would  not  bare  dis- 
covered sucn  defect,  plaintiff  could  not  recoxet, 
was  properly  refused. 

11.  where  defendant  failed  to  request  ad^- 
tloual  diarges,  it  conld  not  complain,  on  appeal, 
of  omissions  in  the  charge  givm. 

Appeal  from  District  Court,  Harris  County; 
Ohas.  £1  Asbe,  Judge. 

Action  by  O.  H.  Collins  against  the  Inter- 
national &  Qreat  Northern  Railroad  Com- 
pany. From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

J.  A.  Read,  for  appellant  LoreJoy  &  Maie- 
Tlnsky,  tor  appellee. 

PLEASANTS,  J.  This  Is  a  suit  brought  by 
the  appellee  against  the  appellant  to  re- 
cover damages  for  personal  injuries  to  ap- 
pellee, alleged  to  have  been  caused  by  the 
negltgence  of  the  appellant. 

At  the  time  he  received  the  injuries  com- 
plained of,  appellee  was  In  the  employment 
of  appellant  as  a  switchman  in  its  railroad 
yard  in  the  cUy  of  Houston.  In  the  perform- 
ance of  the  duties  of  his  employment  be 
went  upon  a  car  in  a  train  which  was  being 
switcbed  in  said  yard,  and  attempted  to  set 
tbe  brake  upon  said  car.  While  thus  usaged 
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the  brakeataff  broke,  and  an>ellee  was 
tbrown  to  the  ground  from  the  car,  and  was 
seriously  and  painfully  injured.  There  was 
an  old  crack  In  this  brakeataff  down  In  the 
ratchet  wheel  or  socket,  which  rendered  It 
unsafe  and  dangerous,  and  caused  It  to  give 
way  when  appellee  attempted  to  set  the 
brake.  This  defect  In  the  brnkestaff  was 
latent,  but  could  have  been  discovered  by  a 
proper  Inspection  on  the  part  of  appellant. 
The  car  did  not  belong  to  appellant,  but  had 
been  received  by  It  from  a  connectti^  car- 
rier a  short  time  before  the  appellee  iras 
Injured.  Appellant's  servant,  whose  duty  It 
was  to  Inspect  cars  handled  by  It,  made  an 
Inspection  of  this  car  when  it  was  received, 
but  failed  to  discover  the  defect  In  the  brake- 
staff  because  he  did  not  go  upon  the  car  and 
try  the  brake.  He  tesUfled  that  the  staff 
looked  all  right*  and  that  he  did  not  get  cm 
the  car  and  try  the  brake  because  the  lum- 
ber with  which  the  car  was  loaded  pressed 
Against  the  brake  wheel  and  would  have  pre- 
vented him  from  turning  the  brake.  If  the 
inspector  had  taken  hold  of  the  brake  wheel 
and  tested  the  brake  In  a  proper  manner  by 
turning  it,  be  would  have  discovered  the 
defect 

The  first  assignment  of  error,  which  is 
submitted  as  a  proposition,  is  as  follows: 
"The  court  erred  in  Its  actions,  as  shown 
in  defendant's  bill  of  exception  No.  1,  as 
follows:  While  plaintiff,  during  the  trial  of 
said  cause,  was  on  the  witness  stand,  de- 
fendant asked  permission  of  the  court  to 
object,  and  objected  beforehand,  to  the  ques- 
tion that  the  plalnfiff's  attorneys  had  sig- 
nifled  their  intention  of  asklug  the  plaintiff, 
as  to  whether  he  had  a  family,  plaintiff's  at- 
torneys having  stated  that  they  differed  with 
the  Supreme  Court  on  that,  and  intended  to 
ask  the  question  anyhow,  said  objection  be- 
ing made  in  the  presence  and  bearing  of 
plaintiff's  attorneys,  and  with  their  acquies- 
cence, the  objection  t>elng  that  such  testimony 
was,  and  would  be,  irrelevant  and  immaterial 
to  the  issues,  and  defendant's  attorney  asked 
the  coiurt  to  forbid  in  advance  such  question, 
and  the  court  refused  to  do  so,  to  which  de- 
fendant excepted;  and  thereafter  plaintiff's 
Attorneys  asked  the  plaintiff  the  following 
question:  'Who  nursed  you  while  yon  were 
sick?  to  which  the  witness  responded:  'My 
sister,  Mrs.  Jordan.'  Ques.  'Who  nursed  you 
here?'  To  this  question  the  defendant  ob- 
jected, unieee  It  was  expected  to  follow  up 
the  evidence  by  showing  the  materiality  of 
identifying  the  person  who  nursed  him,  be- 
cause It  was  irrelevant  and  immaterial  to  the 
issues.  The  court  stated  that  It  thought  so, 
too,  but  that  it  could  not  anticipate  what 
plaintiff's  attorneys  desired  to  prove  by  the 
plaintlft,  and  thereupon  plaintiff's  attorneys 
asked  the  following  question:  'Q.  I  will  ask 
you  this  question,  If  yon  have  got  a  family 
here  in  Texas  to  wait  on  you?'  To  which 
question  defendant  objected,  aud  the  court 
sustained  the  objection,  and  defendant  ex- 


cepted to  the  asking  of '  the  question,  and  to 
Its  tacitly  being  permitted  by  the  court,  on 
the  ground  of  Irrelevancy  and  immateriality, 
as  hereinabove  indicated."  There  Is  no  merit 
in  this  assignment  The  statement  of  the 
witness  that  he  vras  nursed  by  his  sister, 
while  apparently  Irrelevant  and  therefore 
inadmissible,  could  not  have  had  any  effect 
upon  the  Jnry  or  In  any  way  prejudiced  de- 
fendant, and  Its  admission  in  evidence  was 
immaterial  and  harmless  error.  Conceding, 
as  an  alwtract  proposition,  that  it  was  not 
permissible  for  plaintiff  to  show  whether  or 
not  he  was  a  married  man,  the  mere  asking 
of  the  qnestlon,  the  answer  thereto  being  for- 
bidden by  the  court,  could  not  possibly  have 
injured  defendant  as  the  form  of  the  ques- 
tion did  not  suggest  the  answer  desired  or 
expected,  and  there  Is  nothing  In  the  state- 
ment of  the  proceedlngB  shown  In  the  bill  of 
exception  which  would  authorize  the  conclu- 
sion that  plaintiff's  attorney  in  asking  this 
questton  was  improperly  attempting  to  get 
before  the  Jury  evidence  which  he  knew  to  be 
Inadmissible. 

Upim  ax»B*ezamlnatlon  plaintiff  was  asked 
by  defmdant's  attorney  if  he  had  any  pri- 
vate tronble,  and  be  answered  in  the  nega- 
tive. Defendant's  attorney  then  asked  this 
question:  "You  have  been  a  railroad  man 
30  years  and  neyer  had  a  private  trouble?" 
To  this  qnestlon  plaintiff  answered,  "Not 
quite  80  years.  I  have  been  married  21 
years."  Appellant  objected  to  this  answer, 
and  moved  the  court  to  delude  It  from  the 
consideration  of  the  Jury,  on  the  ground  that 
it  was  not  reeponslTe  to  the  question,  and 
was  irrelevant.  There  was  no  error  in  the 
refusal  of  the  court  to  sustain  the  objection 
to  this  testimony.  The  plaintiff,  In  testify- 
ing as  to  his  present  condition  and  the  suf- 
fering caused  him  by  his  Injnrles,  had  stated 
that  be  suffered  lutln  in  his  back  and  testicle. 
The  question  propounded  by  defendant's  at- 
torney plainly  Insinuated  that  the  pain  and 
suffering  complained  of  by  plaintiff  was  or 
might  have  been  caused  by  some  private 
trouble  or  disease  with  which  plaintiff  was 
afflicted,  and  in  repelling  such  Insinuation— 
which  was  not  Justified  by  any  evidence  in 
the  case— it  was  not  improper  to  allow  plain- 
tiff to  state  that  be  had  been  a  married  man 
for  21  years. 

The  third  asstgnment  of  error  complains 
of  the  action  of  plaintiff's  counsel  In  asking 
the  plaintiff,  while  on  the  stand  as  a  wit- 
ness, the  following  question:  "Mr.  Read  [de- 
fendant's attorney]  asked  you  if  you  bad  any 
venereal  disease,  and  you  said  not,  and  that 
you  had  been  married  21  years.  We  will  ask 
yon  whether  you  are  still  married,"  The 
defendant  objected  to  the  repetition  by  plain- 
tiff's attorney  of  the  statement  previously 
made  by  plaintiff  that  he  had  been  married 
21  years,  and  also  objected  to  the  question 
as  to  whether  plaintiff  was  still  married,  on 
the  ground  that  it  was  irrelevant  and  im- 
material. The  court  sustained  the  objection. 
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and  plalntlfr  wae  not  permitted  to  answer  it 
Thereupon  defendant  excepted  to  the  action 
of  plaintiff's  attorney  In  repeating  the  former 
statement  of  the  plaintiff  and  in  asking  the 
qnestlon  above  set  out,  on  the  ground  that  it 
tended  to  prejudice  defendant's  case.  The 
assignment  presents  no  error.  As  before 
stated,  we  think  defendant's  attorney,  by  an 
unwarranted  insinuation  in  the  question  put 
by  bim  to  the  plaintiff,  brought  out  the  state- 
ment from  plaintiff  that  he  had  been  a  mar- 
ried man  21  years,  and  cannot  be  heard  to 
complain  of  such  statement  as  irrelevant  and 
Immaterial  to  any  issue  in  the  case.  It  Is 
unnecessary  for  us  to  determine  whether  it 
was  proper  for  plaintiff  to  testify  as  to  wheth- 
er he  was  married  at  the  time  of  the  trial, 
as  the  trial  court  sustahied  defendant's  ob- 
jection to  this  question.  No  injury  could  have 
possibly  resulted  to  defendant  by  the  action 
of  plaintiffs  attorney  in  propounding  the 
question. 

Plaintiff,  while  testifying,  was  asked  by 
his  attorneys  the  following  question:  "Are 
yon  qualided,  from  experience  and  knowl- 
edge, to  state  to  the  Jury  whether  or  not  the 
defect.  If  any,  that  existed  in  that  brake, 
could  have  been  discovered  by  a  proper 
test?"  Having  answered  this  question  in  the 
affirmative,  he  was  asked  to  "state  to  the 
jury,  from  your  experience  as  an  inspector 
and  your  knowledge  about  the  business, 
whetlier  or  not,  in  your  opinion,  the  condi- 
tion of  that  brake  was  such  as  could  have 
been  found  out  by  a  proper  Inspection."  To 
this  quwtion  he  answered:  "The  defect 
should  have  been  discovered  by  a  proper  test; 
could  have  been  found  out  by  proper  handling 
and  inspection."  The  defendant  objected  to 
those  questions  and  answers,  on  the  grounds 
that  the  witness  was  not  shown  to  be  quali- 
fied as  an  expert,  and  that  the  questions 
were  leading,  and  called  for  the  mere  conclu- 
sions of  the  witness.  The  plaintiff  testified 
that  he  had  been  in  the  railroad  business  for 
more  than  20 -years  as  brakeman  and  con- 
ductor, and  was  inspector  of  cars  on  the 
New  York  Central  Railroad  for  4  years. 
Upon  these  facta  the  trial  court  correctly 
held  that  the  witness  was  qualified  to  give 
his  opinion  as  an  expert  upon  the  question 
of  whether  the  defect  In  the  brake  could 
have  been  discovered  by  a  proper  inspection. 
The  witness  having  shown  himself  qualified 
to  testify  as  an  expert,  bis  statement  that 
he  so  considered  himself  was  Immaterial  and 
harmless.  The  objection  that  the  questions 
were  leading  cannot  be  sustained.  Under 
the  rule  generally  laid  down  by  the  best 
text-writers,  the  questions  would  be  leading 
in  that  they  embody  a  material  fact  and  may 
be  answered  by  a  simple  affirmative  or  nega- 
tive, but  our  Supreme  Court  has  modified 
this  rule,  and  holds  that  a  question  which 
may  be  answered  by  a  simple  "Yes"  or  "No" 
is  not  leading,  unless  the  form  of  the  ques- 
tion su^ests  the  answer.  It  would  be  Im- 
possible to  tell  from  the  form  In  which  these 


questions  were  put  what  answer  was  desir- 
ed, and  therefore  the  questions  cannot  be  coii- 
sidered  leading.  Lett  v.  King,  79  Tex.  SJK*. 
15  a  W.  231;  Ry.  Ca  v.  Dulwigb,  92  Tex. 
655,  51  S.  W.  500.  The  objection  that  the 
questions  call  for  the  omcluslons  of  the  wit- 
ness Is  likewise  untenable.  All  expert  testi- 
mony is  necessarily  but  the  opinion  and  con- 
clusion of  the  witness,  and  an  objection  to 
such  testimony  on  this  ground  can  only  be 
sustained  when  the  witness  is  not  shown  to 
be  qualified  as  an  expert  to  express  an  opin- 
ion, or  when  the  issue  is  one  which  is  not 
susceptible  of  proof  by  expert  testimony,  but 
must  be  determined  by  the  jury  from  the 
facts  before  them  and  their  common  knowl- 
edge, and  by  the  exercise  of  the  beat  judg- 
ment. As  before  shown,  this  witness  was 
qualified  to  testify  as  an  expert,  and  it  is 
clear  the  question  of  what  was  a  proper  In- 
spection of  the  car,  and  whether  such  inspec- 
tion would  have  discovered  the  defect  in  the 
brake,  was  a  question  upon  which  the  opin- 
ion of  those  familiar  with  the  railroad  service 
and  the  ordinary  and  usual  manner  In  which 
cars  are  Inspected,  and  who  were  informed  as 
to  the  exact  character  of  the  defect,  could 
be  properly  received  in  evidence.  Ry.  Co.  v. 
Thompson,  75  Tex.  503,  12  S.  W.  742. 

The  sixth  assignment  of  error  coroplali^  of 
the  refusal  of  the  trial  court  to  Instruct  the 
jury  to  find  for  the  defendant,  on  the  ground 
that  the  evidence  shows  that  the  appellee 
was  not  injured  In  the  manner  and  under  the 
circumstances  alleged  In  bis  petition.  Tbe 
petition  alleges  that  appellee  was  passing 
from  one  car  to  another,  and  In  order  lo 
support  himself  took  hold  of  the  brakestaff. 
when  said  staff  broke,  and  caused  him  to 
fall  and  receive  the  Injuries  complained  of. 
Tbe  evidence  shows  that  appellee  was  not 
passing  from  one  car  to  another  at  the  time 
of  the  accident  but  was  standing  at  tho 
brake,  with  one  foot  on  one  car  and  one 
upon  the  other,  and  was  turning  the  brake 
for  the  purpose  of  setting  same.  We  think 
this  variance  between  tbe  allegation  and  the 
proof  is  Immaterial.  Appellee's  cause  of  ac- 
tion, as  alleged  in  his  petition,  was  grounded 
upon  the  negligence  of  appellant  in  furnishing 
him  a  defective  and  dangerous  Instnunent 
with  which  to  perform  his  work,  by  reason 
of  which  he  was  injured.  It  Is  a  fundamenhii 
rule  of  evidence  that  only  the  substance  of 
the  Issue  need  be  proven.  Proof  that  tbe 
brakestaff  was  defective,  and  that  this  de- 
fect was  the  direct  cause  of  appellee's  Injury, 
certainly  met  the  requirement  of  tbe  rule 
before  stated,  and  it  was  wholly  immaterial 
whether,  at  tbe  time  the  staff  broke,  appellee 
was  simply  holding  onto  same  for  support,  or 
turning  same  for  the  purpose  of  setting  the 
brake,  no  issue  of  contributory  negligence 
being  raised  under  either  circumstance. 
Hicks  V.  Ry.  Co.  (Tex.  Sup.)  72  S.  W.  Rfl; 
Ry.  V.  Lee,  7  Tex.  Ct.  Rep.  40,  74  a  W.  34.-.. 

The  seventh  assignment  complains  of  the 
,  refusal  of  the  court  to  submit  to  tbe  Jury  a 
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si>eclal  cba^e  reqneated  by  appellant  to  tbe 
effect  that.  If  the  jury  believed  from  the  evi- 
dence that  the  plaintiff  was  not  injured  sub- 
stantially Id  the  manner  alleged  In  his  peti- 
tion, they  should  find  for  the  defendant. 
This  charge  was  properly  refused,  because 
the  undisputed  evidence  shows  that  the  plain- 
tiff was  Injured  substantially  in  the  manner 
and  under  the  circumstances  all^d  in  his 
petition.  The  immaterial  variance  between 
the  evidence  and  tbe  allegation  of  the  peti- 
tion discassed  under  tbe  preceding  assign- 
ment did  not  raise  tbe  issue  eougbt  to  be 
submitted  by  tbis  chai^. 

The  appellant  requested  the  trial  court  to 
charge  the  Jury  as  follows:  "If  you  believe 
that  the  defendant  did  not  exercise  ordinary 
care  to  discover  the  defects  in  the  brakestaff 
In  tbte  case,  but  if  you  yef  believe  that  bad 
8ucb  care  been  exercised  by  the  defendant 
it  would  not  have  discovered  such  defect, 
then  you  will  find  for  the  defendant"   The  1 
refusal  of  the  trial  court  to  give  tbls  charge  ; 
Is  complained  of  in  ttie  eighth  assignment  of  j 
error.   The  assignment  is  without  merit,  i 
The  requested  charge  was  properly  refused, 
because  the  undisputed  evidence  shows  that 
the  defect  in  the  brakestaff  would  have  been 
discovered  by  a  proper  inspection  of  tbe 
oar,  and  therefore  the  charge  presented  an 
Issue  not  raised  by  the  evidence. 

There  was  no  affirmative  error  in  the 
charge  on  the  measure  of  damages.  If  the  j 
defendant  desired  fuller  Instructions  to  the 
Jury  upon  tbis  subject.  It  should  have  pre- 
sented a  correct  special  charge  and  requested 
its  submission  to  the  jury,  and,  having  fail- 
ed to  do  this,  it  cannot  complain  of  omis- 
sions In  tbe  charge  given  by  the  court. 

There  is  ample  testimony  to  sustain  the 
verdict  of  the  jury  on  the  Issue  of  the  Ha-  ] 
blllty  of  appellant,  and  the  amount  of  the  [ 
verdict  Is  not  shown  to  he  excessive.  The  I 
record  discloses  no  material  error,  and  tbe  | 
judgment  of  tbe  court  below  is  affirmed. 

Affirmed. 


SOUTHERN  Oil.  CO.  v.  CHURCH. 

(Court  of  Civil  AppeaU  of  Texas.    June  10, 

1903.) 

Additional  findings  of  fact  For  former 
opinion,  see  74  S.  W.  797. 

FISHER,  C.  J.  The  appellant,  when  It 
furnished  to  Hammll  &  Bro.  the  derrick, 
could  by  the  exercise  of  ordinary  care  have 
known  that  it  was  defective,  as  stated  In  our 
original  finding,  and  at  the  time  knew  that  It 
would  be  used  by  the  servants  of  Hammll  & 
Bro.  in  drilling  tbe  well.  Hammll  &  Bro. 
used  the  derrick  in  the  ordinary  and  usual 
way  in  drilling  the  well,  and  the  defective 
condition  of  tbe  crown  piece  of  the  derrick 
did  not  arise  by  reason  of  the  use  by  Hammll 
ft  Bro..  but  existed  when  furnished  to  them 
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by  the  appellant  Tbe  appellant  also  fur- 
nished Hammll  &  Bro.  the  piping  or  casing 
used  In  the  well.  The  iron  bolt  that  struck 
the  plaintiff  was  not  in  the  crown  piece,  but 
In  the  crown  block. 
Tlie  above  are  additional  findings. 


ROGERS  V.  MctiUFFET. 

(Court  of  Civil  Appeals  of  Texas.  June  24, 

1903.) 

LANDLORD  AND  TENANT— RAISIN  a  CROPS  ON 
SHARES-BREACH  OF  CONTRACT— MB  ASURB 
OF  DAMAGES— VALUE  OF  BXPECTBD  CROP- 
VALUE  OF  LABOR  PERFORMED. 

1.  The  measure  of  damans  tor  the  breach  of 
a  rental  contract,  whereby  defendant  was  to 
furnish  tbe  land,  tools,  teiimg,  and  'food  neces- 
Bary  to  make  a  crop,  and  was  to  receive  halt 
of  the  crops  produced,  waa  one-half  of  the 
crop  which  plaintiff  would  reasonably  be  ex- 
pected to  have  raised  daring  the  term  of  Uie 
lense.  less  such  amount  as  be  was  shown  to  have 
earned,  or  by  the  use  of  reasonable  diligence 
might  have  earned,  after  the  breach  of  the  con- 
tract. 

2.  The  value  of  labor  performed  by  plaintiff 
In  breaking  land  and  mowing  weeds  prior  to 
the  breach  of  the  contract  and  removing  com 
subsequent  to  and  In  conaequeuce  of  the  breach, 
waa  not  a  proper  item  of  damage. 

Appeal  from  Collin  County  Court;  J.  H. 
Faulkner,  Judge. 

Action  by  O.  W.  McGuffey  against  B.  D. 
Rogers.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Abemathy  &  Mangum,  for  appellant  H. 
L.  Davis,  J.  S.  Gresham,  and  W.  C.  Jones, 
for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  recover  of  appellant  damages  In  the 
sum  of  $583.75.  resulting  from  the  breach  of 
fl  rental  coutruct  as  to  50  acres  of  land  for 
the  year  1901.  The  trial  resulted  in  a  verdict 
and  Judgment  In  favor  of  appellee  for  $30. 

Appellant  rented  50  acres  of  land  to  ap- 
pellee for  1901:  tbe  terms  being  that  ap- 
pellant waa  to  furnish  the  land,  and  tools, 
teams,  and  food  necessary  to  make  a  crop, 
and  waa  to  receive  as  CMnpensation  cue-half 
of  what  crops  were  produced  on  the  land. 
Appellee  plowed  a  few  acres  of  the  land,  and 
about  January  1,  1901,  tbe  contract  was 
breached  by  appellant. 

The  court  gave  the  following  charge  on  the 
measure  of  damages:  "And  in  determining 
plaintiffs  damages.  If  any,  you  are  Instructed 
that  the  measure  of  damages  would  be  the 
reasonable  market  value  of  one-half  of  all  the 
corn  and  cotton  which  plaintiff  would  be  rea- 
sonably expected  to  bare  raised  upon  said 
premises  during  the  term  of  said  lease,  less 
such  amount  as  plaintiff  Is  shown  to  have 
earned,  or  by  the  use  of  reasonable  diligence 
be  might  have  earned,  by  engaging  In  a 
similar  or  different  business  after  the  breach 
of  said  contract;  and  In  addition  thereto.  If 
you  find  and  believe  that  plaintiff  broke  some 
laud  and  mowed  some  weeds  on  said  prem- 
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isea,  the  plaintiff  woald  be  entitled  to  re- 
cover the  reasonable  value  of  said  work, 
and  that  in  conseqifence  of  Bald  breach  of 
said  contract  was  compelled  to  move  and  re- 
move  some  corn,  then  he  would  be  entitled 
to  recover  the  reasonable  costs  of  moving 
said  corn." 

The  cliarge  was  correct,  In  so  far  as  It  in 
structed  the  Jury  that  the  measure  of  dam- 
ages would  be  one-half  of  all  the  com  and 
cotton  that  would  reasonably  have  been 
raised  on  the  leased  premises,  less  what 
was  earned,  or  should,  by  ordinary  diligence, 
have  been  earned,  by  appellee  after  the 
breach  of  the  contract.  Rogers  v.  McGuffey 
(Tex.  Sup.)  74  8.  W.  753.  The  charge  is  er- 
roneous, however.  In  permitting  a  recovery 
for  labor  performed  in  breaking  some  of  the 
land.  That  item  of  damages  is  embraced  In 
the  probable  profits  to  be  derived  from  the 
crops.  Breaking  the  land,  cutting  down 
weeds,  and  cultivating  and  harvesting  the 
crops  were  means  to  the  end  of  raising  the 
crop,  and  to  allow  compensation  for  per- 
formance of  those  means,  as  well  as  one>baIf 
tlte  crops,  would  be  to  allow  double  damages. 

For  the  error  In  the  charge,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


STATE  T.  OOLOBADO  BBIDGB  OO.  at  aL 

tOoort  of  GItU  Appeals  ot  Texas.   Iva»  17, 

1903.) 

RAILROADS— AID    IN  CONSTRnCTION-^BXBBfP- 
TION  FROM  TAXATION— FORFEITURE 
—CONSTITUTIONAL  LAW. 

1.  Act  March  10.  1875  (Sp.  Laws  1875.  p.  99, 
c.  49),  which,  in  compromise  of  a  claim  of  a 
railroad  company  against  the  state  for  bonds 
to  be  given  in  aid  of  the  construction  of  the 
railroad,  exempts  from  state  taxes  for  25  years 
all  propert:^'  -nhich  may  I>e  owned  by  It  or  its 
snccessors  in  virtue  of  the  act  incorporating  it, 
is  cotiBtitutional. 

2.  Sugh  exemption  is  not  forfeited  by  sale  of 
the  railroad. 

3.  Nor  la  It  forfeited  by  failure  of  the  com- 
pany to  construct  and  complete  Its  road  between 
tbe  places  and  within  the  time  required  by  Its 
charter. 

Appeal  from  District  Court,  Travis  Coun- 
ty; R.  L.  Penn,  Judge. 

Suit  by  the  state  of  Texas  against  tbe  OoU 
orado  Bridge  Company  and  others.  Judg- 
ment for  defendants.  The  state  appeals. 
AfiBrmed. 

C.  K.  Bell,  Atty.  Gen.,  Jno.  W.  Brady,  Oa 
Atty.,  D.  A.  McFall,  L.  D.  Brooks,  and  Gard- 
ner Buf^lea,  for  the  State.  N.  A.  Btedman 
and  S.  B.  Fisher,  for  appellee, 

FISHEB,  G.  J.  This  suit  was  Instituted 
on  the  7th  day  of  Feln-uary,  1901,  In  the  name 
of  the  state  of  Texas,  as  plaintiff,  against  the 
Colorado  Bridge  Company,  a  corporation,  to 
recover  of  it  taxes  due  the  state  of  Teus 
and  lYavlB  county  for  the  years  18S1  to  iSB9, 
both  Included,  on  a  railroad  bridge  alleged  to 
belong  to  It  and  erected  across  the  Colorado 


rirer,  In  Travis  county,  between  the  points 
where  the  International  &  Gr^t  Northern 
Ballroad  Company's  railroad  toucheR  said 
river  on  either  side.  The  petition  asks  for 
the  recovery  of  penalties,  interest,  and  costs, 
as  well  as  the  principal  sums  alleged  to  be 
due,  and  for  a  decree  of  foreclosure  on  the 
bridge  as  described,  and  for  Its  sale  to  satisfy 
the  claims  of  plaintiff.  The  International  & 
Great  Northern  Railroad  Company  was  made 
a  party  defendant  under  the  allegation  that 
It  was  claiming  some  Interest,  right,  or  title 
to  said  bridge,  the  exact  nature  of  which, 
while  unknown  to  plaintiff,  was  alleged  to  be 
subordinate  to  the  claim  and  lien  asserted  by 
plaintiff.  Plaintiff  filed  a  first  amended 
original  petition  on  August  80,  1902,  and  a 
second  amended  original  petition  on  Decem- 
ber 9,  1902,  the  day  on  which  the  case  was 
called  for  trial.  The  defendant  the  Gcdorado 
Bridge  Company  filed  an  answer  consisting 
of  a  general  demurrer  and  genwal  denial  on 
October  8,  1902,  and  on  December  9,  1902. 
filed  a  first  amended  original  answw,  where- 
in, In  addition  to  its  general  demurrer  and 
genersl  denial,  It  adopted  the  answer  of  Its 
codefendant,  International  &  Great  Mortb- 
em  Ballroad  Gmnpany.  The  answer  ot  the 
International  ft  Great  Northern  Railroad 
Company  consisted  of  a  general  demurrer  and 
general  denial  and  special  ideas  to  tlie  effect 
that  it  owned  the  bridge  under  an  executory 
contract  of  sale  made  by  and  between  It  and 
its  codefendant,  the  Colorado  Brieve  Com- 
pany, and  tliBt  it  owned  the  bridge  by  and 
through  the  Colorado  Bridge  Oompany,  which 
Is  and  was  a  mere  agency  or  Instmmentallty 
of  the  International  ft  Great  Northern  Ball- 
road Company,  and  that  the  said  bridge  oom- 
pany was  incorporated  by  It  to  be  used  as 
an  instrument  and  agent,  and  that  it  has 
been  under  the  control  and  direction  of  the 
International  ft  Great  Northern  Ballroad 
Company  from  the  time  of  Its  Incorporation; 
that  by  reason  of  the  foregoing  the  bridge,  be- 
ing the  property  of  the  International  ft  Great 
Northern  Ballroad  Company,  was  not  subject 
to  taxation  during  the  25  years  from  August 
5,  1875,  to  August  6,  1900,  but  was  exempt 
under  and  by  virtue  of  the  act  of  Hardi  10, 
1875  (Sp.  Laws  1875,  p.  09,  c.  49).  The  court 
rendfred  Judgment  in  favOT  of  defendants, 
and  adjudged  that  plaintiff  take  nothing,  and 
pay  the  costs. 

We  find  that  the  flicts  alleged  in  appellees' 
answer,  as  above  stated,  are  substantially 
true;  that  the  railway  company  Is  and  was 
the  owner  of  the  Inrldge  In  question  daring 
the  time  that  It  was  sought  to  be  held  liable 
for  taxes  claimed  In  this  suit.  Therefore  It 
was  exempt  from  taxation  under  the  act  of 
March  10,  1875.  There  Is  no  dispute  as  to 
the  remaining  fiicts  In  the  case.  We  boM 
that  the  exemption  statute  above  referred  to 
Is  constitutional,  and  tbat  soldi  cxemptloB 
was  not  forf^ted  l3y  reason  of  the  sale  of  the 
railway  to  Kennedy  and  EHoan;  nor  was  the 
ffl^emptlon  fwfelted  hy  reasmi  ot  tbe  fOlhve 
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of  tlie  International  &  Great  Nortbem  Ball- 
road  Company  to  construct  and  complete  Its 
road  between  the  places  and  within  the  time 
as  required  hj  Its  charter.  The  anthorltlea 
cited  by  appellees  on  these  several  qncsttons 
are,  In  ow  opinion.  In  point,  and  decide  the 
questions  against  the  contention  of  appellant 
We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed.  Affirmed. 


OOX  et  bL  T.  THOMPSON. 

(Court  of  GItII  Appeals  of  Texas.   Jvne  S» 

10U3.) 

INTOXICATINO  LIQUORS-OtTIL  DAUAQB  ACTS 
— MINORS-BNTRT  AND  RBMAININO  IN  SA- 
LOON—GOOD FAITH  OF  UQUOB  DBALSRr- 
SALF  TO  MINORS. 

1.  To  render  a  llgnor  dealer  and  the  sureties 
on  his  boud  liable  under  the  statnte  giving  a 
ciiDse  of  action  to  a  parent  whose  minor  child 
ia  permitted  by  the  saloon  keeper  to  "enter  and 
remain"  in  the  saloon,  it  is  necessary  that  such 
minor  both  "enter"  and  "remain"  in  the  saloon. 

2.  Whether  the  child  "remained"  Id  the  sa- 
loon witliiu  the  meaning  of  the  law  was  for  the 
jury,  and  it  was  error  for  the  court  to  diarge 
upon  that  subject  that  the  lenatb  of  time  that 
the  minor  remained  in  the  Mioon  was  imma- 
terial. 

3.  If  the  minor  entered  the  saloon  for  a  law- 
ful purpose,  having  no  intention  to  remain,  and 
immediately  after  the  accomplishment  of  such 
purpose  left,  there  would  be  no  violation  of  the 
law. 

4.  The  fact  that  a  liquor  dealer  In  good  faith 
believes  a  minor,  whom  he  permits  to  enter  and 
remahi  in  his  saloon,  to  be  of  age.  Is  no  defense 

to  sn  action  on  the  statute  giving  a  parent  a 
cause  of  action  againtit  the  saloon  keeper  and 
his  sureties  for  permitting  such  entry  and  re- 
maining. 

5.  But  If  the  minor  enters  the  saloon,  and 
remains  no  longer  than  necessary  to  procure  a 
drink  given  him  by  the  saloon  keeper  in  good 
faith  believing  him  to  be  of  age,  then  no  lia- 
bility arises  against  the  saloon  keeper  under  the 
statute. 

Appeal  from  District  Court,  Hamilton 
County;  W,  J.  Oxford,  Judge. 

Action  by  W.  B.  Thompson  against  P.  O. 
Cox  and  oth»^.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed. 

Dewey  Langford,  for  appellants.  Main  & 
Cbesley,  for  appellee. 

FISHEB,  C.  J.  This  is  an  action  by  ap- 
pellee, Thompson,  against  Cox  and  the  sure- 
ties on  bis  liqnor  dealer's  bond  tor  the  sum 
of  $3,000,  arising  from  three  vlolatk)&s  for 
selling  intoxicating  Ilqnor  to  bis  minor  son 
and  three  vlolatlcms  for  permitting  the  minor 
to  ent»  and  remain  In  the  saloon.  The  ap- 
pellantq  answered  by  general  and  special  de- 
murrers, general  denial,  and  special  answer 
denying  that  Cox  or  his  employ^  ever  per-  | 
mitted  the  minor  to  enter  and  remain  in  the  i 
saloon,  or  ever  sold  any  intoxicating  liquors 
to  said  minor;  that  the  plaintiff,,  the  father 
of  the  minor,  bad,  long  prior  thereto,  emanci- 
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pated  and  rellnqnldied  all  control  <mr  flte 
minor,  and,  if  the  minor  entered  and  remain- 
ed In  the  saloon,  or  there  was  sold  to  him 
any  intoxicating  llqaor,  the  same  was  sold 
m  good  faith,  with  the  belief  that  the  minor 
was  of  age.  Verdict  and  Judgment  resulted 
In  plaintiff's  favor  against  the  defendant  for 
three  Infmctions  of  tbe  bond  for  permitting 
the  minor  to  enter  and  remain  In  the  saloon, 
and  assessing  the  aggregate  damages  at  fl,- 
600. 

The  trial  court  instructed  tbe  jury  as  fol- 
lows: "In  this  case  W.  B.  Thompson,  plain- 
tiff herein,  sues  the  defendants  P.  O.  Cox, 
Sam  Levy,  and  W.  M.  Krana  to  recover 
statutory  penalties  for  alleged  b reaches  of 
the  defendant  P.  O.  Cox's  Ilqnor  dealer's 
bond.  The  defendants  plead  a  general  denial, 
and,  further,  that  if  P.  O.  Cox,  his  agents  or 
employes,  sold  or  gave,  or  caused  to  be  sold 
or  given,  intoxicating  liquor  to  Wm.  W. 
Thompson,  that  sucb  sale  or  gift  was  made 
In  good  faith,  with  the  belief  that  tbe  said 
Wm.  W.  Tbompscm  was  of  age,  and  that  tbe 
seller  had  good  ground  for  such  belief.  Tou, 
gentlemen,  are  tbe  exclusive  Judges  of  the 
facts  proved,  of  the  credibility  of  tbe  wi^ 
nesses,  and  of  tbe  weight  to  be  given  to  tbe 
testimony;  but  yon  will  receive  and  be  gov- 
erned by  tbe  law  as  ho^ln  given  yon.  In 
the  first  place,  then,  yon  are  instructed  that 
whisky  and  bea  are  each  intoxicating  liq- 
uors, within  tbe  meaning  of  this  chaig^ 
Now,  If  you  believe  and  find  from  the  evi- 
dence in  this  case  that  on  or  about  the  date 
alleged  In  plaintiff's  petition  the  defendant 
P.  O.  Cox  procured  a  llewse,  and  executed 
and  filed  tbe  bond  exhibited  in  evidence  be- 
fore yon,  and  that  thereafter  he  engaged  la 
tbe  busdness  of  a  retail  liquor  dealer  under 
said  license  and  bond  in  H!co,  Hamilton 
county.  Tex&B,  and  that  he  was  so  engaged 
on  the  80th  day  of  May.  1902;  and  you  fur- 
ther believe  from  tbe  evidence  that  on  said 
last-named  date  the  said  defendant  P.  O.  Cox, 
his  agents  or  employes,  permitted  Wm.  W. 
Thompson  to  enter  and  remain  In  bis  said 
house  or  place  for  selling  spirituous  liquors; 
and  you  further  believe  from  the  evidence 
that  said  Wm.  W.  Thompson  was  then  and 
there  a  person  under  tbe  age  of  twenty-one 
years,  and  that  W.  B,  Thompson,  plaintiff 
herein.  Is  his  father,  and  did  not  consent  for 
said  son  to  enter  and  remain  in  said  house — 
then  you  will  find  for  tbe  plaintiff  under 
paragraph  3  of  his  petition,  and  assess  his 
damages  at  five  hundred  dollars  for  each 
time  you  find  that  said  Wm.  W.  Thompson 
was  so  permitted  to  enter  and  remain  in  said 
house  and  place  of  business,  not  to  exceed 
tbe  number  of  breaches  alleged  In  said  para- 
graph 3  of  plaintiff's  petition  In  any  event 
If  you  do  not  so  find  from  the  evidence,  yon 
will  find  for  tbe  defendants  and  against  the 
plaintiff  on  said  paragraph  of  said  petition. 
You  are  farther  Instructed  that  if  yon  believe 
from  the  evidence  in  this  case  that  after  tbe 
defendants  executed  the  bond  exhibited  In 
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«videnee,  and  after  the  defeDdant  P.  O.  Cox 
engaged  In  the  busioesB  of  a  retail  Uqnor 
dealer  under  said  bond  In  the  town  of  Hlco, 
Hamilton  county,  Texas,  that  he,  the  said 
Oox,  or  his  agents  or  employ^,  sold  or  gave, 
«r  permitted  to  be  sold  or  glTen,  In  his  said 
bouse  or  place  of  business,  intoxicating  liq- 
uors to  Wm.  W.  Thompson  on  or  aboat  the 
■30th  day  of  May,  1902,  and  that  the  said  Wm. 
'W.  Thompson  was  then  and  there  a  person 
under  the  age  of  tweutynjne  years,  and  that 
plaintiff  herein,  W.  B.  Thompson,  Is  his  fa- 
ther, and  that  plaintiff  did  not  consent  to 
«uch  sale  or  gift.  If  any,  then  you  will  find 
tot  plaintiCF  under  paragraph  4  of  bis  peti- 
tion, and  assess  his  damages  at  five  hundred 
dollars  for  each  sale  or  gift,  If  any,  to  said 
"Wm.  W.  Thomiwon,  unless  you  find  for  de- 
fendants on  this  issue  under  subsequent  in- 
struction herein.  You  are  further  Instructed, 
gentlemen,  that  If  the  defendant  P.  O.  Cox, 
Ills  Agents  or  employes,  sold  Intoxicating  Uq- 
nor to  Wm.  W.  Thompson,  as  alleged  In 
paragraph  4  of  plalntlfF's  petition,  and  you 
so  believe  from  the  evidence  in  this  case; 
And  you  further  believe  that  Wm.  W.  Thomp- 
son was  a  person  xmder  the  age  of  twmty- 
«ne  years  at  the  date  of  such  sale  or  gift,  if 
Any;  but  you  further  believe  from  the  evi- 
dence that  the  parson  maldng  ancb  sale'  or 
sift  did  80  In  good  faith,  with  the  belief  that 
the  said  Wm.  W.  Thompson  was  of  age  (that 
is,  was  21  years  of  age),  and  you  further  be- 
lieve that  such  person  bad  good  ground  for 
«uch  belief— then  you  will  find  for  the  de- 
fendants on  the  issue  of  sale  or  gifts.  By 
the  term  'enter  and  remain,'  as  used  In  this 
charge,  is  meant  that  the  person  under  the 
age  of  twenty-one  years  must  have  entered 
•or  remained  In  the  house  or  place  for  retail- 
ing spirituous  llqu(W8  with  the  knowledge 
-and  consent  of  the  person  or  persons  in 
-charge  of  said  house  or  place,  and  the  length 
•«f  time  be  so  remained  therein,  if  any,  Is  im- 
material." The  trial  court  erred  in  the  fol- 
lowing part  of  its  charge:  "By  the  term 
''enter  and  rooaln,'  as  used  in  this  charge,  Is 
meant  that  the  person  under  the  age  of  twen- 
ty-one years  must  have  entered  or  remained 
in  the  house  or  place  for  retailing  spirituous 
liquors  with  the  knowledge  and  consent  of 
the  person  or  persons  in  charge  of  said  house 
«r  place,  and  the  length  of  time  he  so  remaln- 
«d  therehi,  if  any,  Is  Immaterial."  The  stat- 
ute, and  the  bond  executed  under  It,  give  a 
•cause  of  action  to  the  parent  when  the  mi- 
nor enters  and  remains  In  the  bouse  or  place 
business  for  retailing  spirituous  liquors. 
To  "entOT  or  remain"  does  not  bring  the  con- 
duct within  the  terms  of  the  law  or  the  bond. 
It  require  the  concurrence  of  both.  He  may 
«iiter  and  not  remain,  and  it  cannot  be  said 
that  a  bare  entry  In  all  cases  also  constitutes 
remaining.   While  we  are  satlsfled  that  this 


was  an  unintentional  error  of  ttie  learned 
trial  Judge  In  the  haste  of  pr^rlng  the 
charge,  we  cannot  say  that  the  expression 
may  not  have  misled  the  Jury. 

This  charge  Is  also  erroneous  In  that  It  in- 
structs the  Jury  that  the  length  of  time  he  so 
remained  is  immaterial.  The  law  does  not 
undertake  to  define  what  constitutes  remain- 
ing in  or  upon  the  premises.  Whether  a 
party  remains  In  the  saloon,  so  as  to  bring 
the  offense  within  the  meaning  of  the  law,  is 
a  question  of  fact  for  the  Jury.  Doubtless, 
remaining  within  the  premises  may  be  for 
such  a  length  of  time  that  there  can  be  no 
reasonable  dispute  as  to  the  fact;  and,  on 
the  other  hand,  the  remaining  may  be  for 
such  a  short  period  of  time  that  it  would  be 
doing  violence  to  the  common  acceptation 
and  use  of  the  expression  to  say  that  the  act 
comes  within^  Its  deflnltlon  and  meaning. 
The  Legislature,  In  framing  the  law  vpotn 
this  subject,  did  not  see  fit  to  prohibit  a  mere 
entry  upon  the  premises,  but  the  prohibition 
extends  to  an  entry  and  remaining;  and,  if 
the  minor  enters  the  premises  for  a  lawful 
purpose,  and  the  facts  and  circumstances  In- 
dicate that  It  was  not  his  Intention  to  remain, 
and  he  did  not  raualn,  but  immediately  up- 
on the  accomplishment  of  the  purpose  for 
which  he  entered  he  departed,  there  wonld 
be  no  violation  of  the  law,  unless  It  was  the 
purpose  to  hold  the  owner  of  the  premises  re- 
sponsible for  a  bare  entry,  which  is  clearly 
not  the  case.  These  views  may  be  opposed 
to  what  is  said  by  the  court  In  Quails  v. 
Sayles,  18  Tex.  Civ.  App.  400,  45  S.  W.  839. 

In  view  of  another  trial,  tho'e  Is  another 
subject  upon  which  we  think  It  proper  to  In- 
dicate onr  views.  The  law  does  not  hold  the 
saloon  keeper  responsible  if  at  the  time  he 
sells  Intoxicating  drinks  to  a  minor  he  In 
good  faith  brieves  that  the  minor  is  of  age. 
As  said  by  the  Supreme  Court,  the  good  faith 
which  protects  the  saloon  man  in  the  sale  to 
the  minor  would  afford  no  protection  where 
he  permits  the  minor  to  enter  and  remain  in 
the  saloon;  that  the  statute  does  not  author- 
ize the  good  faith  to  operate  as  a  defense 
when  the  cause  of  action  Is  based  upon  enter- 
ing and  remaining  In  the  saloon.  But  we 
are  of  the  opinion  that  when  a  minor  enters 
a  saloon,  and  the  keeper  furnishes  him  an 
intoxicating  drink  under  the  beli^.  In  good 
fafth,  that  the  minor  Is  of  age,  and  he  re- 
mains In  the  saloon  no  longer  than  necessary 
to  procure  his  drink,  th^  In  such  a  case  no 
more  liability  would  arise  or  ulst  than  would 
be  the  case  If  the  minor  entered  i3»  saloon 
for  anj  othw  purpose  and  immediately  left 
it 

We  find  no  other  &Tor  in  the  record.  For 
the  reasons  stated,  the  Judgment  Is  rewaed, 
and  the  cause  rananded.  Berened  and  re- 
manded. 
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ALLBN  T.  BBUNNHR  at  aL 

(Conrt  of  OItU  Appeals  ot  Texas.  Jam  24, 

lOOS.) 

LANDLORD  AND  TENANT— DISTRESS  WAR- 
RANT—BENT NOT  DUE— WHERE  RETURNED 
—COUNTY  COURT— JURISDICTION— ATTACHED 
aOODS. 

1.  Kev.  St.  1895,  art  3240,  which  dedares 
that  where  the  tenant  shall  be  about  to  remove 
fiom  the  premises,  or  to  remove  his  property 
therefrom,  it  shall  be  lawful  for  the  person  to 
whom  the  rent  is  payaMe  to  apply  for  a  war- 
rant to  aelce  ^e  property,  authorizes  the  issae 
of  a  warrant  whether  the  rent  is  due  or  not 

2.  Under  Rev.  St  tSB&,  art.  3242,  relating  to 
distress  wan-ants,  which  declares  that.  If  tbe 
amount  in  controTersy  exceeds  $200,  and  does 
not  exceed  $500,  the  writ  shall  be  made  re- 
turnable to  the  county  court,  tbe  writ  was  prop- 
erly returned  to  the  county  court  where  $420 
rent  was  daimed,  and  at  the  time  of  the  trial 
S202.50  was  due,  though  when  the  warrant  was 
issued  and  the  petltkm  was  filed  less  than  $200 
was  due. 

S.  Rev.  St  1895,  art.  3251,  provides  that  per- 
sona leaning  storehouses,  etc.,  shall  have  a  lien 
on  all  the  property  therein  for  rent  due  and 
that  may  become  due.  but  that  the  lien  tor 
rent  to  become  due  shall  not  continue  for  a 
louser  period  than  the  current  contract  year. 
A.  landlord  rented  a  storehouse  for  five  years 
commencing  Uay  1,  1900.  Febniary  19,  1902, 
the  tenant  execute  a  deed  of  trust  on  the 
goods  therein  to  secure  certain  indebtedness. 
The  trustee  toolc  possession  at  once.  February 
22,  1902.  a  creditor  of  the  tenant  attached  the 
goods,  bat  they  remained  in  tbe  storehouse  un- 
til December.  1002.  Held  that,  the  goods  hav- 
ing been  in  the  storehouse  on  Msy  1,  1902,  the 
beginning  of  the  contract  year,  the  landltwd  had 
a  usn  on  them  tot  the  vhole  of  that  year. 

Appeal  from  Robertson  County  Cburt;  Tom 
H.  Taylor,  Judge. 

Petition  filed  by  E.  Bnmner  against  G.  B. 
Bndd,  a.  Htrsch,  and  B.  H.  Allen.  Judg- 
ment In  taroc  of  petltioDa,  and  defendant 
AUen  aivealB.  Affirmed. 

J.  Felton  Lane  and  Davis  ft  Cocke,  for  ap- 
pellant. 

STREETMAN,  J.  Appellee  Brunner,  by 
written  contract,  rented  to  J.  D.  Rudd  & 
Bro.  a  storehouse  in  the  town  of  Calvert  for 
a  term  of  five  years  begioning  May  1,  1900. 
J.  D.  Rudd  sold  his  Interest  to  his  brother, 
O.  E.  Rudd,  who  assumed  tbe  contract  and 
continued  the  business.  On  February  19, 
1902,  C.  E.  Rndd,  being  insolvent,  executed 
a  deed  of  trust  on  the  stock  of  goods  and 
fixtures  to  M.  Hirsch,  trustee,  to  secure  cer- 
tain Indebtedness.  This  deed  of  trust  au- 
thorized the  trustee  to  sell  the  property, 
but  fixed  no  time  In  which  the  property 
should  be  sold.  We  find  no  evidence  that 
any  of  the  credltora  named  accepted  un- 
der the  deed  of  trust  before  the  levy  of 
appellant's  attachment.  The  trustee,  how- 
ever, took  possession  of  the  property  at 
once,  and  assumed  the  lease  contract.  On 
February  22,  1902,  appellant,  B.  H.  Al- 
len, sued  G.  B.  Rndd  In  a  Justice's  court 
of  McZ^nan  county,  and  caused  an  at- 
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tachment  to  be  Issued  and  levied  upon  the 
property  In  controversy  in  this  suit  Tbe 
prop^ty,  however,  continued  to  remain  In 
and  occupy  the  rented  premises  up  to  the 
trial  of  this  case  In  Decemt>er,  1002.  The 
trustee,  Hlrach,  became  a  party  to  this  at- 
tachment suit  but  tbe  landlord,  Brunner^ 
was  not  a  party.  On  Uay  80,  1902,  judg- 
ment was  rendered  in  the  attachment  suit 
foreclosing  the  attachment  lien  as  against 
Rudd  and  Hirsch.  An  order  of  sale  was  Is- 
sued upon  this  Judgment,  and  the  property 
was  sold  July  2,  1902,  to  appellant,  B.  H. 
Alien.  In  tbe  meanwhile,  on  Jtme  4,  WOZ^ 
appellee  Brunner  had  filed  his  affidavit  anA 
bond,  and  caused  a  distress  warrant  to  issue 
out  of  tbe  Justice's  court  of  Precinct  No.  1* 
Robertson  county,  claiming  $420  rent  for  tbe 
year  b^;inning  May  1,  1902.  Notice  wa» 
given  of  appellee's  claim  at  the  sale  above 
mentioned,  and  immediately  afterwards  tbe 
distress  warrant  was  levied  upon  the  prop- 
erty Involved  in  this  suit.  The  distress  war- 
rant was  made  returnable  to  and  was  filed 
In  the  county  court  of  Bobertaon  county  od 
September  1,  1902.  On  the  same  day  ap- 
pellee Brunner  filed  his  original  petition  In 
that  court  In  which  he  claimed  $420  as  rent,, 
and  sought  a  foreclosure  of  his  lien  for  that, 
amount  A  trial  was  had  December  15.  1902;. 
and  judgment  was  rendered  in  favor  of 
Brunner  for  $262.60,  tbe  amount  of  rent  then' 
due  since  May  1,  1902,  with  foreclosure  of 
landlord's  lien  as  against  Rudd  and  Hlrscti 
and  appellant.  Alien.  It  was  shown  that  alL 
rent  had  been  paid  up  to  May  1,  1902. 

The  first  contention  of  appellant  Is  that 
the  county  court  did  not  have  Jurisdiction, 
because  the  rent  due  when  the  distress  war- 
rant was  Issued  and  when  the  petition  was 
filed  did  not  amount  to  $200.  Article  8240,. 
Rev.  St.  1805,  authorizes  the  issuance  of  a 
distress  warrant  under  the  circumstances 
there  stated  whether  the  rent  Is  due  or  not. 
Du  Bose  V.  Battle  (Tex.  Civ.  App.)  34  S. 
W.  14a  Article  3242  requires  the  writ  to 
be  returned  to  the  court  which  has  Jiirlsitlc^ 
tlon  of  the  amount  in  controversy.  In  this 
case  $420  was  claimed,  and  at  tbe  time  of 
the  trial  $202.50  was  due.  No  Judgment  was 
rendered  for  rent  not  due  at  the  time  of  the 
trial.  The  writ  was  properly  returned  to 
the  county  court,  and  that  court  had  Juris- 
diction of  the  case. 

The  other  contentlpn  of  appellant  Is  that,, 
because  the  current  contract  year  ended  on 
May  1,  1902,  and  the  attachment  was  levied 
on  February  22,  1902,  the  landlord  could  not 
assert  a  lien  for  any  time  after  May  1,  1002,. 
and,  as  all  rent  was  paid  to  that  time. 
Judgment  should  have  been  rendered  for  ap- 
pellant Appellant  relies  upon  article  3231 
of  the  Revised  Statutes  to  support  this  view. 
As  we  understand,  the  effect  of  this  article 
Is  to  prevent  a  landlord  from  ever  asserting 
a  claim  for  more  then  one  year's  rent  t» 
become  due  In  the  future;  that  is,  no  mat* 
ter  how  many  years  may  be  covered  by  tf 
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rental  contract,  the  lien  can  only  be  en- 
forced for  a  parted  up  to  tbe  end  of  the  cur- 
rent contract  year.  It  does  not  i>revent  the 
making  of  a  lease  for  more  than  one  year, 
but  it  divides  auch  a  contract,  as  far  as  the 
Hen  Is  concerned,  into  a  series  of  yearly  con- 
tracts, and  when  the  tenant  has  occupied  the 
premises  for  any  part  of  any  of  said  series  of 
years  the  landlord  has  a  lien  for  the  balance 
of  such  year.  So,  In  this  case.  If  Rudd  him- 
self had  continued  to  occupy  the  premises 
until  after  May  1,  1902,  we  think  there  could 
be  DO  question  that  the  landlord  would  have 
had  a  Hen  for  the  contract  year  beginning 
May  1,  1902.  Marsalls  v.  Pitman,  68  Tex. 
624.  5  S.  W.  404.  Instead  of  occupying  It 
himself,  he  turned  the  property  over  to  the 
trustee,  Hlrsch,  who  assumed  the  lease  con- 
tract, and  then  the  property  was  levied  upon 
under  appellant's  attachment  It  continued, 
however,  to  occupy  the  building  until  an- 
other contract  year  had  begun.  Under  a 
similar  state  of  facts  in  the  case  of  Meyer, 
Wels  &  Co.  V.  Oliver  &  Griggs,  61  Tex.  584, 
it  was  held  that  the  occupancy  by  the  ten- 
ant was  not  terminated  by  the  levy  of  the 
attachment,  but  that  the  occupancy  of  the 
otflcer  was  the  occupancy  of  the  tenant.  We 
regard  these  views  as  conclusive  upon  the 
questions  raised  In  this  appeal. 

There  being  no  error  In  the  Judgment,  tt 
to  therefore  affirmed.  Affirmed. 


HEN^  T.  INTERNATIONAL  ft  G.  N.  B, 
CO. 

fCourt  at  Civil  Appeals  of  Texaa.  Jnnt  24, 

1003.) 

RAILROADS— INJURIES  AT  CROSSINO— FRIQHT- 
ENINO  HORSRS— EVIDENCS— 
ADMISSIBILITY. 

1.  In  an  action  against  a  railroad  for  injnrles 
sustained  by  plaintiff  at  a  crosang  by  reason 
of  defendant's  negligently  running  a  hand  car 
in  front  of  his  team  as  he  was  about  to  cross, 
thereby  frightening  them,  etc.,  it  was  error  not 
to  permit  tilaiotiff  to  testify  how  close  the  band 
oar  jvas  to  the  team  as  it  passed  In  front  of 
IhenL 

Appeal  from  District  Court,  Comal  County; 
L,  W.  Moore,  Judge. 

Action  by  Heinrich  Henze  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Judgment  tor  defendant  PlaintUI 
appeals.  Reversed. 

P.  J.  Ualer  and  E.  Z.-  Mast,  for  appellant 
8.  R.  Flsber  and  N.  A.  Stedman,  for  appellee. 

STRKETMAN,  J.  Appellant  brought  this 
suit  on  account  of  personal  injuries  sustained 
at  a  public  road  crossing  on  defendant's  rail- 
way. It  was  alleged  that  just  as  plaintiff 
was  about  to  cross  said  railroad,  defendant 
negligently  ran  a  hand  car  In  front  of  his 
team,  and  frightened  tbem  so  that  they  ran 
away  and  threw  plaintiff  off  the  wagon,  in- 
flicting serious  personal  Injuries.  At  the 
cIoK  of  the  plalntUTa  evidence  the  court, 


upon  motion,  Instructed  a  verdict  for  the 
defendant  and  the  principal  question  Is 
whether  said  instruction  was  correct  We  do 
not  deem  It  proper.  In  view  of  another  trial, 
to  enter  upon  a  discussion  of  the  evidence, 
but,  after  a  careful  consideration  of  the 
statement  of  facts,  we  are  convinced  that 
the  case  should  have  been  submitted  to  the 
jury.  There  was  also  error,  as  pointed  out 
In  appellant's  tenth  assignment  in  refuaing 
to  permit  the  plaintiff  to  testify  how  close 
the  hand  car  was  to  his  mules  as  It  passed 
in  front  of  them.  While  the  case  might  not 
be  reversed  on  this  ground  alone,  as  It  is  to 
be  reversed,  we  deem  it  proper  to  say  that  the 
plaintiff  should  be  permitted,  If  he  can  do  so, 
to  state  this  fact.  We  have  considered  the 
other  assignments,  but  find  no  error,  except 
as  above  Indicated.  Because  of  the  error  In 
instructing  a  verdict  for  defendant,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


WBSTERN  UNION  TEL.  CO.  T.  SIM- 
MONS. 

(Court  of  Oivil  Appeals  of  Texas.  Joiie  10, 

180S.) 

TBX.BORAHS— DELAYED  DBLIVBRY— DAHA0K8 
— MBNTAL  ANGUISH— B VI OBNCB— 
CROSS-EXAMINATION. 
1.  Where  mental  anguidi,  predicated  on  delay 
In  delivering  a  telegram  annooucing  death  of 
plaintiff's  broths,  was  inability  to  be  present 
at  the  fuoerul,  it  was  error  for  the  court  to  ex- 
clude on  cross-examination  of  plaintiff  testi- 
mony as  to  the  nature  and  doratioQ  of  his  grief 
on  bearing  of  the  death  of  hte  brother,  and 
whether  it  was  increased  by  his  Inability  to  at- 
tend the  funeral. 

Appeal  from  District  Court  Tom  Gieoi 
County;  J.  W.  Timmlns,  Judge. 

Action  by  Jeff  Simmons  against  the  West- 
em  Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  d^endant  appeals.  Re- 
versed. 

0.  O.  Harris  and  M.  a  tenith,  for  a^el- 
lant  Dubois  ft  Allen,  ftv  appellee. 

STREETMAN,  J.  Appellee  brought  suit 
for  damages  on  acconnt  of  delay  In  dellrer- 
ing  to  blm  the  following  telegram:  "Dublin. 
Tex.,  June  25,  1900.  To  Jeff  Simmons:  Dave 
Simmons  shot  and  killed  by  M.  A.  Brown. 
Come.  Tom  Sanders."  ApiwUee  was  at  San 
Angelo,  Tex.,  where  he  lived,  and  his  brother, 
on  the  date  mentioned,  was  killed  at  Dublin, 
Tex.  The  telegram  was  sent  about  4  o'clock 
p.  m.  on  that  date,  and  It  was  claimed  that 
It  should  have  been  delivered  on  the  same 
day,  but  It  was  not  delivered  untU  about  3 
o'clock  p.  m.  of  the  next  day.  Appellee  was 
thus  delayed  24  hours  in  reaching  Dublin,  and 
arrived  there  too  late  to  attend  his  brother's 
funeral.  Upon  the  trial  appellee  testified  to 
the  blood  relationship  and  to  the  close  friend- 
ship between  blm  and  bis  brother,  and  that 
he  wanted  to  attend  his  fnneraL  Upon  cross- 
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examination,  flefendanf  a  counsel,  for  the  pur- 
pose of  laying  the  predicate  for  proving  by 
said  witness  that  be  did  not  suffer  any  In- 
creased or  augmented  mental  anguish  by 
reason  of  the  fact  that  he  was  not  present  at 
his  brother's  funeral,  and  for  the  purpose  of 
proving  by  said  witness  that,  if  he  suffered 
mental  anguish  after  be  reached  Dublin  and 
ascertained  that  his  brother  had  been  burled, 
said  mental  suffering  was  the  prolonged  suf- 
fering natural  to  the  death  of  his  brother, 
asked  the  following  question:  "Is  It  not  a 
fact  that  you  experienced  feelings  of  grief 
and  gnfferisg— mental  anguish— upon  receiv- 
ing the  news  of  the  death  of  your  brother, 
and  Is  It  not  a  fact  that  such  mental  suffer- 
ing continued  up  to  the  time  you  reached 
Dublin,  and  for  a  long  time  thereafter?"  Ajy- 
pellee  objected,  and  the  witness  was  not  re- 
quired to  answer  the  question.  Api)ellant 
then  asked  the  following  question:  "Waa 
your  grief  and  mental  suffering  any  greater 
when  you  reached  Dublin,  Texas,  and  learned 
that  your  brother's  funeral  had  taken  place 
the  day  before,  than  It  had  been  from  the 
time  you  first  received  the  news  of  his  death 
until  you  reached  Dublin  and  received  In- 
formation that  the  funeral  had  taken  place?" 
Upon  objection  the  witness  was  not  required 
to  answer.  Appellant  then  asked  the  follow- 
ing question:  "Waa  your  mental  suffering 
increased  or  augmented  by  reason  of  the  fact 
that  yon  were  not  preaent  at  your  brother's 
fnneral?"  Objection  was  sustained  to  this 
qneatlon,  and  the  witness  was  not  required  to 
answer. 

It  waa  emar  not  to  require  the  plaintiff  to 
answer  ttieae  questions.  The  injury  for 
which  a  recovery  was  sought  was  mentnl  an- 
guish occasioned  by  the  Inability  to  attend 
the  funeral.  Whether  mental  anguish  was 
occasioned  by  said  cause  was  an  Issue  of 
fact.  It  ia  true  that  from  the  fact  of  blood 
retetlonship,  as  proved,  the  Jury  might,  with- 
out other  proof.  Infer  that  mental  angiilsh 
was  occasioned  by  the  failure  to  be  present 
nt  the  funeral.  Tel.  Co.  v.  Coffin  (Tex.  Sup.) 
30  S.  W.  896.  We  do  not  nnderstand,  how- 
ever, that  the  Inference  which  may  be  drawn 
from  such  facts  cannot  be  rebutted,  nor  that 
the  character  of  proof  mentioned  la  the 
only  method  by  which  the  fact  of  mental 
anguish  may  be  established  or  disproved.  -If 
a  plaintiff  auffera  mental  anguish,  that  Is  a 
fact  which  he  knows,  and  we  do  not  think 
tt  Is  necessary  to  establish  It  solely  by  cir^ 
cumstancea,  but  that  the  witness  may  testify 
to  It  as  a  fact  within  his  knowledge.  If  he 
did  not  suffer  mental  anguish,  that  is  a  fact 
equally  known  to  him,  and  we  see  no  reason 
why  a  defendant  has  not  the  right  to  compel 
him  to  BO  testify.  In  the  case  of  Tel.  Co.  v. 
Adams  (Tex.  Sup.)  12  S.  W.  857,  6  L.  R.  A. 
844,  16  Am.  St.  Rep.  920,  a  recovery  waa 
sought  for  menta'i  suffering  of  Mrs.  Clara 
Adams  on  account  of  failure  to  see  her  brother 
before  he  died.  Judge  Henry  says;  "A 
wttness  WW  permitted  to  testify  that  Mrs. 


Clara  Adama,  while  waiting  for  a  train  to 
Waco,  after  the  measage  had  been  delivered 
to  her,  seemed  to  be  in  great  distress,  and 
said  that  ahe  would  give  everything  that  ahe 
possessed  to  see  her  brother  and  talk  with 
him  before  he  died.  As  the  Jury  would  be  In- 
Btmeted  that  they  might.  In  assessing  dam- 
ages. Include  her  mental  anguish  In  their  e» 
timate.  It  was  doubtless  thought  that  evidence 
of  her  mental  condition.  Including  expressions 
of  It  at  the  time,  might  be  given.  As  Juries 
may,  from  their  own  knowledge  and  experi- 
ence of  human  nature,  estimate  damage  pro- 
ceeding from  that  cause  without  any  evi- 
dence, it  la  not  important  to  produce  it,  and, 
when  produced,  it  ought  not,  as  a  general 
rule,  to  have  a  controlling  effect;  and  yet 
we  are  not  able  to  see  why  the  fact  that 
mental  anguish  was  felt,  and  was  exhibited 
by  speech  or  otherwise,  may  not  be  proved 
for  what  it  may  be  worth.  It  at  least  fur- 
nlshea  no  ground  for  setting  aside  a  verdict 
that  might  be  sustained  without  any  evi- 
dence as  to  the  existence  or  degree  of  mental 
pain."  In  G.  C.  &  S.  F.  Ry.  Co.  v.  Moore, 
08  S.  W.  558,  5  Tex.  Ct  Rep.  100,  damages 
were  claimed  on  account  of  mental  suffering 
arising  from  certain  personal  lujories.  The 
court  there  says:  "Appellant  complains  of 
the  admission  over  its  objections  of  testi- 
mony to  the  effect  that  before  the  accident 
Moore's  disposition  was  pleasant,  bright,  and 
sunny,  and  that,  after  he  was  injured,  be 
was  depressed  In  spirits  and  melancholy. 
The  evidence  was  admlsaible  aa  tending  to 
show  that  be  suffered  physical  pain  and 
mental  anguish  on  account  of  his  injuries." 
In  M.  K.  &  T.  Ry.  Co.  v.  Miller,  61  S.  W.  878, 
2  Tex.  Ct.  Rep.  295,  the  plaintiff  was  per- 
mitted to  testify  as  follows:  "There  are 
times,  when  I  am  thinking  of  what  I  have 
been,  the  prospects  are  so  heavy  for  me 
that  I  can  hardly  bear  the  weight.  I  have 
been  a  very  active  man  in  my  days,  and  when 
I  think  of  what  I  have  been,  a  powerful  man, 
and  when  I  think  that  I  have  got  to  be  laid 
up  the  balance  of  my  life,  the  load  ia  a  llttie 
heavy  for  me."  In  discussing  the  admissi- 
bility of  this  evidence,  the  court  says:  "Since 
mental  anguish  or  suffering  Is  a  proper  sub- 
ject for  damages  In  casea  where  one  in  good 
health  and  strength,  sound  In  mind  and  mem- 
bers, by  reason  of  the  wrongful  act  of  an- 
other is  reduced  to  the  state  of  a  physical 
wreck,  maimed  and  crippled  for  life,  broken 
In  body  and  spirit;  and  since  the  Jury  may 
presume  mental  anguish.  In  the  absence  of 
affirmative  evidence  thereof.  In  cases  where 
such  would  be  the  natural  consequence  of 
such  injury— we  can  see  no  good  reason, 
since  parties  to  a  suit  may  testify,  why  they 
may  not  relate  their  mental  anguish  as  well 
as  their  physical  sufferings."  A  writ  of  error 
was  refused  in  this  case. 

It  follows  from  these  authorities  that  the 
plaintiff  In  this  case  might  have  testified 
that  he  did  experience  mental  anguish  as  & 
result  of  being  absent  from  his  brotibet^ 
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funeral,  although  snch  mental  suffering.  In 
the  absence  of  other  evidence,  might  have 
been  inferred.  We  do  not  think  It  Is  Incon- 
ceivable or  Impossible,  however,  that  the 
plaintiff  may  not  have  experienced  mental 
anguish  on  said  account  It  la  obvious  that 
the  d^ree  of  suffering  incident  to  such  a 
cause  wlil  vary  uuder  the  circumstances  pre- 
sented in  different  cases;  and  we  do  not  think 
it  impossible  that  cases  might  arise  in  which 
no  mental  anguish  would  be  experienced,  not- 
withstanding the  fact  of  a  relationship  from 
which  such  anguish  might  be  inferred.  We 
conclude  that  the  court  should  have  required 
the  plaintiff  to  answer  the  questions  above 
set  out,  and  that  the  defendant  had  the  right, 
In  this  manner,  to  require  blm  to  testify 
whether,  in  fact,  he  suffered  mental  anguish 
by  reason  of  his  being  absent  from  the 
funeral. 

We  have  carefully  considered  the  remain- 
ing assignments,  and  find  no  other  error. 
Because  of  the  error  above  indicated,  the 
Judgment  Is  reversed,  and  tiie  canae  re- 
manded. 

Bevened  and  remanded. 


McGOLPIN  at  aL  T.  HcGOLPIN'S  ESTATE 
et  aL 

(Court  of  OirU  Appeals  of  Texas.  July  1, 

1903.) 

HEIRSHIP  —  BTIDENCE  —  SUFFIOIENCT  —  DIS- 
TRICT COURT— PROBATE  APPSAU 
—JURISDICTION. 

1.  In  a  probate  proceeding,  where  petitioner 
claimed  as  heir  by  adoption  of  deceased,  evi- 
dence examined,  and  held  insuffldent  to  afaow 
heirship, 

2.  The  district  court  trying  a  probate  case 
appealed  from  the  county  court  has  no  jaiisdic- 
tiou  to  try  a  question  of  title  founded  on  an  al- 
leged contract  for  adoption  and  heirslilp  made 
with  deceased  'on  behalf  of  petitioner  by  an 
orphans'  home  society. 

Appeal  from  District  Court,  Uano  Conntr; 
M.  D.  Slator,  Judge. 

In  the  matter  of  tbe  estate  of  M.  McCol- 
pln,  deceased.  From  a  Judgment  of  the  dis- 
trict court  on  appeal  from  the  county  court, 
finding  that  Savannah  Ctimmlna  was  tbe 
adopted  daughter  and  sole  heir  of  deceased,  C. 
A.  McColphi  and  others,  coUaterttJ  relatives  of 
deceased,  appeaL  Beversed. 

Jno.  C.  Oatman,  for  appellants,   Chaa,  Zi, 

lisuderdale,  for  appellees. 

KEY,  J.  This  Is  an  appeal  from  the  Judg- 
ment of  the  district  court  In  a  probate  pro- 
ceeding, the  only  contest  being  one  of  heir- 
ship. 3.  H.  Cummins,  as  administrator  of 
the  estate  of  M.  McColpin,  filed  his  final  ac- 
count, sbowlng  that,  after  the  payment  of  all 
debts  owing  by  the  estate,  certain  real  and 
personal  property  remained  on  hand,  and 
stating  that  bis  wife.  Savannah  Cummins, 
was  the  adopted  daughter  of  M.  McColpin, 
and  sole  heir  to  the  residue  of  said  estate. 
C.  A.  McColpin  and  other  odhiteral  relatives 


of  tbe  deceased  filed  an  answer,  contesting 
the  right  of  Mrs.  Cummins  to  Inherit  the 
property,  and  claiming  that  they  were  the 
heirs  of  M.  McColpin,  deceased.  Thereafter 
Mrs.  Cummins  filed  an  elaborate  petition,  al- 
leging, in  substance,  that  M.  McColpin  and 
his  wife,  M.  B.  McColpin,  had  duly  and  le- 
gally adopted  her  in  the  state  of  Kentucky, 
and  in  accordance  with  the  laws  of  that 
state.  She  also  pleaded  In  the  altematilTe 
that,  If  she  had  not  been  adopted,  as  alleged, 
that  McColpin  and  his  wife  liad  made  a  con- 
tract with  the  Louisville  Baptist  Orphai^' 
Home,  by  which  they  bad  agreed  and  prom- 
ised to  adopt  h^  and  make  her  tbelr  heir; 
that  upon  the  faith  ol  such  promise  made  to 
said  orphans*  home,  which  was  acting  for 
Mrs.  Cummins,  she  was  delivered  to  McCol- 
I^n  and  his  wife  when  she  was  about  seven 
years  of  age,  and,  acting  upon  the  faith  of 
said  promise,  alie  continued  to  reside  with 
them  as  their  child  until  after  the  death  of 
Mrs.  McColpin,  and  until  the  petitioner  mar- 
ried her  husband,  John  Cummins,  and  dur- 
ing all  that  time  treated  said  McColpins  as 
a  ctilid  should  treat  a  parent;  and  that  Mc- 
Colpin and  his  wife  frequently  declared  that 
they  had  adopted  the  petitioner  and  that  she 
was  their  heir.  Wherefore  Mrs.  Cummins 
asserted  that,  ahe  having  fully  complied  with 
the  oral  contracL  for  her  adoption,  said  con- 
tract is  now  binding  upon  his  estate  and  the 
contestants.  To  this  plea  the  contestants 
responded  to  the  effect  that  under  the  laws 
of  Kentucky  there  could  be  no  adoption,  ex- 
cept by  an  Instrument  of  writing,  dniy  ac- 
knowledged and  recorded,  and  averred  that 
no  such  writing  was  executed  and  recorded 
by  McColpin  and  his  wife  in  reference  to 
Savannah  Cummins,  the  petitioner.  The 
case  is  submitted  In  this  court  on  the  follow- 
ing concluslona  of  fact  filed  1^  tbe  trial 
Judge: 

"(1)  The  petitioner,  Mrs.  Savannah  Cum- 
mins, was  regularly  received  into  the  Louis- 
ville Baptist  Orphans'  Home,  of  Louisville, 
Kentucky,  under  the  name  of  Savannah  Sal- 
yer,  on  the  3d  day  of  March,  18S4,  being  at 
that  time  about  ten  years  old,  and  her  father 
and  mother  both  being  dead,  and  she  remaio- 
ed  in  said  home  continuously  until  about  tbe 
20th  day  of  October,  1887. 

."(2)  Said  Louisville  Baptist  Orphans' 
Home  was  at  that  time  and  is  now  duly  In- 
corporated under  a  special  act  of  the  Legis- 
lature of  tbe  state  of  Kentucky,  and  by  ttw 
said  special  act  of  Incorporation  said  or- 
phans* home  was  specially  authorized  to  ex- 
ecute contracts  tor  the  adi^tlon  of  such  chil- 
dren as  were  Inmates  of  said  home,  which 
contracts  were  to  be  in  writing,  signed  by  the 
president  of  such  institution  and  by  the  per- 
son or  persons  contracting  to  adopt  such  child 
or  children;  which  contracts  were  to  be  ac- 
knowledged as  deeds  are  required  to  be  ac- 
knowledged by  all  the  parties  thereto,  and  to 
be  recorded  In  the  office  of  the  clerk  of  the 
comity  court  of  Jefferson  county,  K«itacky; 
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by  tb*  execution  of  which  iDStrument  the 
cbltd  so  adopted  was  to  become  the  heir  at 
law  ot  the  person  so  adopting,  and  capable 
of  inheriting  as  such.  Said  Institution  was 
specially  authorized  to  take  and  care  for 
destitute  orphan  children,  and  to  apprentii^e 
them  or  deliver  them  Into  the  care  and  cus- 
tody ot  other  persons  under  such  contract 
or  agreement  as  It  might  see  proper  to  do  in 
the  Interest  of  such  child  or  children. 

"(3)  On  the  20th  day  of  October,  1887,  for 
the  consideration  her^below  stated,  M.  Mc- 
Colpln  and  his  wife,  M.  B.  McColpln,  went 
to  the  said  home,  and  made  with  It— the  said 
ecH*poratlon  acting  on  behalf  of  said  Savan- 
nah Salyer  and  under  its  charter—a  verbal 
contract  to  adopt  said  Savannah  Salyer  as 
tbelr  own  child,  to  take  her  home  with  them 
Into  their  custody,  to  educate,  care  for,  nur- 
ture, and  train  her  as  their  own  child,  to 
leave  her  their  property  at  their  death,  and 
that  at  their  death  all  of  their  property 
should  and  would  descend  and  pass  to  and 
vest  in  her  In  the  same  manner  and  to  the 
same  extent  and  proportion  as  though  she 
had  been  bom  to  them  in  lawful  wedlock 
and  was  their  natural  heir,  in  consideration 
for  which  contract  and  agreement  on  the 
part  of  said  M.  McColpln  and  his  wife  the 
said  LouiSTllle  Baptist  Orphans'  Home,  for 
iteelf  and  on  behalf  of  said  Savannah  Sal- 
yer, and  she  through  said  home,  agreed  and 
contracted  with  said  M.  McColpln  and  hla 
wife  that  said  Savannah  Salyer  should  be  by 
said  home  delivered  Into  the  custody  of  said 
M.  McColpln  and  his  wife,  and  should  and 
would  during  the  same  time,  in  the  same 
manner  and  to  the  same  extent  as  though 
she  were  their  natural  child,  remain  and  re- 
side with  them,  and  to  them  devote  her  cnn- 
panlonsbip  and  services;  and  the  said  M. 
McCidpln  and  wife,  in  consideration  for  said 
agreement  and  contract  on  the  part  of  said 
home  and  on  behalf  of  said  Savannah,  far- 
ther agreed  and  promised  to  execute  said 
contract  in  wilting,  and  in  the  manner  re- 
quired by  the  laws  of  said  stat&  Under  said 
contract,  and  upon  the  faith  that  it  would 
be  executed  in  writing  by  said  M.  McColpln 
and  his  said  wife,  and  would  oe  fully  p^- 
formed  by  them,  said  home  delivered  said 
child  Savannah,  on  October  20,  1887,  to  the 
custody  of  said  M.  McColpln  and  his  wife, 
and  said  Savannah,  believing  and  relying 
upon  their  said  contract,  willingly  went  Into 
their  custody,  and  from  said  date  until  the 
date  of  the  deatn  of  said  M.  B.  McColpln,  In 
1891,  she  remained  with  and  faitiifnliy  and 
continuously  resided  with  and  devoted  to 
said  M.  McColpln  and  his  said  wife  all  of 
her  time,  companionship,  and  services  of  the 
same  character  in  the  same  manner  and  to 
the  same  extent  as  thongh  she  had  been 
tbelr  natural  daughter,  and  after  the  death 
of  M.  B.  McColpln  at  said  date  said  Savannah 
continued  In  the  same  manner  and  to  the 
same  extent  to  reside  with  and  devote  her 
nompanlonstilp,  services,  and  attention  to  the 


said  M.  McColpln  as  though  she  were  his 
natural  daughter,  imtll  her  marriage.  In  1892; 
she  during  all  of  that  time  believing  and 
relying  upon  the  belief  that  said  contract 
was  valid  and  binding  upon  said  M.  McCol- 
pln, and  that  he  bad  also  executed  the  same 
in  the  manner  and  form  required  under  the 
laws  of  Kentucky  Incorporating  said  home. 
In  1802  said  Savannah,  with  the  consent  of 
said  M  McColpln  as  though  she  were  his 
Prior  to  that  time  M.  McColpln  had  paid  all 
the  expenses  ot  and  taken  care  of  said  Sa- 
vannah, sending  her  to  the  country  schools 
at  different  times.  In  1802  M.  McColpln 
I  moved  away  from  the  place  where  said 
Savannah  was  residing,  but  in  1898,  request- 
ed her  and  her  husband  to  move  to  Uano, 
where  said  M.  McColpln  was  in  business,  In 
Texas,  which  she  did  at  his  request,  and  he 
then  went  into  the  home  of  said  Savannah, 
and  resided  there  with  her  until  the  time 
of  his  death,  in  1900,  she  devoting  to  him 
at  all  times  the  same  character  of  compan- 
ionship, services,  and  attention  as  though 
she  bad  been  his  natural  daughter.  During 
aU  the  time  from  said  20th  October,  1887, 
up  to  the  time  of  his  death  said  McColpln 
repeatedly  declared  that  said  Savannah  was 
his  adopted  daughter,  and  she  believing  she 
was  so,  and  all  of  her  actions  and  conduct 
towards  him  during  all  of  that  time  were 
induced  by  and  done  upon  that  belief,  and 
by  reason  of  ber  reliance  upon  said  con- 
tract. 

"(4)  On  October  20.  1887,  before  said  Mc- 
Colpln took  said  Savannah  from  said  home, 
said  home  caused  to  be  prepared  in  writing 
:  an  adoption  contract,  such  as  Is  described 
in  the  preceding  paragraph,  No.  3.  In  sub- 
stance, and  said  McColpln  and  wife  and  the 
officers  of  said  home  took  said  writing  to 
the  courthouse  to  sign  same,  but  did  not 
so  sign  It  owing  to  the  courthouse  being 
I  closed,  and  said  officers  permitted  said  Mc- 
I  Colpiu  and  wife  to  take  said  child  home 
j  with  them  on  the  promise  and  agreement 
I  that  they  would  In  a  short  time  execute 
I  said   contract,   and   return   same   to  said 
home  (and  they  would  not  have  permitted 
said  McColpln  and  wife  to  have  taken  said 
child  away  except  upon  said  promise);  but 
there  Is  no  evidence  that  said  contract  was 
ever  so  executed  and  returned  to  said  home, 
and  It  is  not  among  the  papers  of  said  home, 
and  there  is  no  record  of  Its  having  been 
returned  to  the  same. 

"(5)  Said  M.  McColpln  was  never  married 
but  one  time,  and  both  be  and  his  wife,  M. 
B.  McColpln,  are  dead,  and  neither  of  them 
left  any  child  or  children.  The  father  and 
mother  of  eacb  of  them  died  before  they 
aid.  O.  A.  McColpln,  M.  E.  Llndsey,  N.  H. 
Stayton,  M.  A.  Wolf.  J.  H.  McColpln,  B.  O. 
McColpln,  W.  A.  Page,  B.  M.  Page,  and  J. 
O.  Page,  petitioners  herein,  are  the  sole  sur- 
viving brothers  and  sisters,  and  descendants 
of  brothers  and  sisters,  of  said  M.  McColpln. 
deceased. 
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"(6)  S&Id  SaTannah  Cummins  compiled  in 
every  partlcnlar  Trtth  and  fully  performed 
her  part  of  tbe  contract  made  on  her  behalf 
with  Bald  M.  McGolplD  and  his  wife,  de- 
scribed In  the  preceding  paragraph  No.  3. 

"(7)  M,  McColpln  died  In  Texas  about  the 
middle  of  February,  1900,  Intestate,  and  he 
left  an  estate  cooalstlng  of  real  and  personal 
property." 

Opinion. 

1.  If  It  had  been  shown  that  Mrs.  Onm- 
mlns  had  been  adopted  by  M,  McCoIptn  In 
the  state  of  Kentucky,  and  in  conformity 
with  the  statute  of  that  state,  It  would  have 
been  necessary  to  decide  whether  or  not  such 
adoption  would  be  efFectlTe  In  this  state,  and 
make  Mrs.  Oummlns  McColpln's  heir;  but. 
such  adoption  not  having  been  shown,  and 
no  effort  made  to  show  adoption  In  this  state 
In  conformity  with  our  statute,  we  hold  that 
Mrs.  Cummtns  failed  to  show  tliat  she  was 
an  heir  of  M.  MeColpIn. 

2.  The  other  ground  of  title  asserted  by 
Mrs,  Cummins  was  one  that  the  court  below 
was  without  Jurisdiction  to  try.  Wadsworth 
V.  Chick,  55  Tex.  241.  In  the  case  cited  It 
was  held  that  the  district  court  trying  a  pro- 
bate case  appealed  from  the  county  court 
had  no  jurisdiction  to  decide  a  question  of 
title  founded  upon  a  gift  from  an  intestate. 
Following  the  doctrine  announced  In  that 
case,  we  hold  that  the  district  court  had  no 
jurisdiction  to  try  the  question  of  title  found- 
ed upon  the  alleged  contract  made  on  behalf 
of  Mrs.  Cummins  with  the  Intestate,  M.  Mc- 
Colpln. This  point  Is  not  presented  in  ap- 
pellant's brief,  but  constitutes  fundamental 
rrror. 

The  judgment  of  the  district  court  will  be 
reversed,  with  Instructions  to  that  court  to 
render  judgment  against  Mrs.  Cummins  and 
in  favor  of  the  appellants  on  the  question  of 
heirship  and  title  to  the  property,  and  to  par- 
tition the  same  among  the  appellants  in  the 
manner  prescribed  by  statute.  The  Judg- 
ment here  rendered  will  be  without  prejudice 
to  any  right  Mrs.  Cummins  may  have  to 
maintain  a  suit  in  the  proper  court  founded 
upon  the  alloged  cause  of  action  which  we 
bold  the  district  court  had  no  Jurisdiction 
to  try. 

Reversed  and  remanded. 


HOUSTON  ft  T.  O.  R.  CO.  T.  LBNSINQ. 
(Court  ot  Civil  Appeals  of  Texas.  Joly  1, 

1908.) 

OVBRPLOWINa    LAND— ACTION    FOR  SDCCBS- 

SIVE  OVERFLOWS— DAMAGES. 

1.  Where  an  action  is  for  successive  overflows 
of  lend,  the  measure  ot  damages  ia  the  sum  of 
the  differetioes  between  the  market  value  of  the 
land  Immediately  before  and  after  the  several 
overflows. 

Appeal  from  District  Coor^  TraTis  Coun- 
ty; N.  A.  Bectw,  Judge. 


Action  by  A.  L.  Lenstng  against  the  Hon^ 
ton  &  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

B.  R.  Fisher  tnd  Baker,  Botta,  Baker  A: 
Lovett,  tor  appellant.  John  Dowdl  and  H. 
N.  Swain,  for  appellee. 

KEY,  J.  Appellee  sued  appellant  to  re- 
cover damages  on  account  of  his  farm  being 
overflowed,  and  alleged  that  appellant  and  its 
predeceswHT,  the  Austin  &  Northwestern  Rail- 
road Company,  in  the  construction  of  the 
railroad  now  owned  by  the  appellant,  had 
failed  to  construct  and  maintain  the  necessary 
i  sluices  and  culverts  required  by  statute.  Ap- 
I  pellanfs  answer  contained  a  general  densur- 
I  rer,  special  exceptions,  general  denial,  pre- 
j  scriptive  right  resting  upon  continuous  use 
I  for  more  than  20  years,  and  contributory  neg- 
ligence on  the  part  of  appellee.  There  was  a 
Jury  trial,  resulting  in  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $800.  The  defend- 
ant has  appealed,  and  presents  the  case  In 
this  court  on  38  ass^ments  of  error;  but, 
from  the  manner  in  whl<4]  the  case  Is  present- 
ed, it  Is  dltflcnlt  for  us  to  determine  which  of 
the  many  questions  thus  presented  ap[>ellant 
regards  the  most  Important  Therefore,  while 
It  ia  the  duty  of  this  court  to  consider  and 
pass  upon  all  the  questions  presented,  and 
while  we  have  done  so  in  consultation,  it  is 
not  our  duty  to  discuss  them  all  In  detail  in 
this  (pinion;  and  as  many  of  them  present 
questions  heretofore  definitely  settled,  and 
none  of  them  present  novel  questions  or  ques- 
tions of  special  importance,  we  do  not  feel 
called  upon  to  write  an  elaborate  opinion,  or 
to  give  extended  consideration  to  any  of 
them. 

We  will  say,  however,  that,  of  the  several 
exceptions  urged  to  the  plaintlfTs  petition, 
we  think  there  was  no  merit  In  any,  except 
perhaps  the  one  which  pointed  out  the  fart 
that  the  plaintiff  was  seeking  to  recover  dam- 
ages for  Injury  to  a  portion  of  the  land  be- 
fore he  acquired  it,  and  the  one  which  related 
to  the  prayer  for  a  mandamus;  but.  if  error 
was  committed  in  not  sustaining  these  excep- 
j  tions,  it  was  controlled  by  the  charge  of  the 
court  and  the  judgment  rendered.    No  writ 
of  mandamus  was  awarded,  and  the  court's 
charge  restricted  the  plaintiff's  right  to  re- 
cover damages  to  the  land  for  injuries  caused 
after  the  plaintiff  acquired  the  same.  The 
court's  charge,  especially  when  considered  in 
connection  with  a  special  Instruction  given  at 
the  instance  of  the  defendant.  Is  not  subject 
to  the  criticisms  ur^ed  in  appellant's  brief.  It 
!  followed,  in  the  main,  the  rules  of  law  appll- 
I  cable  in  cases  of  this  kind,  as  announced  tn 
1  Ry.  Co.  V.  Schofleld,  72  Tex.  BOO,  10  S.  W. 
I  675;   Ry.  Co.  v.  Anderson,  79  Tex.  428,  1.% 
S,  W.  484,  23  Am.  St.  Rep.  350;  Ry.  Co.  v. 
Hener,  85  Tex.  414,  18  S.  W.  441;  Ry.  Co.  r. 
Richards.  83  Tex.  208,  IB  S.  W.  011. 
On  the  measure  <tf  damages,  the  oonrt  !&• 
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Btructed  the  Jury  that  the  Injury  to  the  land 
would  be  the  difference  between  ita  market 
value  Immediately  before  and  Immediately 
after  the  overflow,  and  that  thia  rule  would 
apply  to  successive  overflows.  If  there  was 
more  tban  one.  Appellant  contends  that  ttds 
la  an  Incorrect  sfatemeut  of  the  law.  and  that 
the  correct  measure- of  damages  in  case  of 
more  than  one  overflow  Is  the  difference  be- 
tween  the  market  value  of  the  land  Imme- 
diately before  the  first  and  Immediately  after 
the  last  overflow.  Owens  v.  Railway  Co.,  67 
Tex.  679,  4  S.  W.  593,  Is  cited  in  support  of 
this  contention,  but  we  do  not  understand  that 
ease  to  hold  that  the  tule  referred  to  Is  the 
only  correct  rule  applicable  to  cases  of  this 
kind.  The  plaintiff  could  have  brought  sepa- 
rate suits  Immediately  after  each  overflow, 
and,  if  he  had  Aoae  so,  the  measure  of  dam- 
age in  each  case  would  have  been  the  differ- 
ence tn  the  market  value  of  the  land  Imme- 
diately before  and  immediately  after  the  In- 
jury. And  we  can  see  no  reason  why  the 
measure  of  damages  should  be  different  be- 
cause, instead  of  bringing  separate  suits  for 
each  injury,  he  has  waited  until  otbers  oc- 
curred, and  brought  bis  action  in  one  salt  to 
recover  for  all  the  injuries. 

We  bold  that  no  error  was  committed  in 
giving  and  refusing  Instructions,  nor  in  tlie 
several  rulings  complained  of  in  reference  to 
the  admission  of  testimony.  The  two-years 
statute  of  limitation  was  not  pleaded,  and  ttie 
requested  charge  on  that  subject  was  proper- 
ly refused. 

The  verdict  of  the  Jury  Involves  findings 
to  tlie  effect  that  the  defendant  failed  to 
properly  construct  the  necessary  culverts  and 
sluices  required  for  drainage  purposes,  and 
thereby  caused  surface  water  to  be  diverted 
upon  the  plaintiff's  farm,  and  injured  the 
same  and  the  crops  growing  thereon  to  the 
extent  of  $600,  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  These  flnd- 
inge  are  sustained  by  the  testimony. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  afl^rmed.  Affirmed. 


NABOUBS  et  al.  r.  UcCOBD  et  aL 
(Oout  of  Cflrll  Appeals  of  Texas.    JoM  8, 

1903.) 

A0SIONBB  FOR  CRBDITORS— BRBAGH  OF  DtTTT 
—  PURCHASE  OP  TRUST  PROPERTY  —  INDI- 
RECT PURCHASE— GUARANTY  —  EXECUTORY 
CONTRACTS— INSTRUCTION. 

1.  Id  an  action  against  an  assignee  for  cred- 
itors tor  breach  of  trust,  in  indirectly  pur- 
diariug  trust  property,  evidence  showed  that 
the  assignee  guarantied  to  a  purchaser  that  cer- 
tain of  the  property  would  be  sold  at  the  price 
paid  for  it,  and,  in  pursuance  of  such  guaranty, 
took  over  that  property  some  time  after  mak- 
ing the  contract  of  sale.  The  court  charged 
that  this  agreement  and  the  transfer  subse- 
goentl^  made  therennder  were  valid  if  made 
hy  the  assignee  iu  good  faith  for  the  purpose 
of  obtaining  a  fair  price  for  the  property,  and 
not  with  a  view  to  his  own  l>eueflt  as  a  pur- 
chaser, and  provided  the  purchaser  was  under 
tto  promise  to  allow  the  assignea  to  take  tha 


benefit  of  the  purctiase.   ffeld,  that  the  charg* 

was  erroneous,  as  being  on  the  evidence,  ;iu!l 
on  the  legal  effect  of  one  circumstance  of  the 
trauaaetiou,  which  should  have  been  left  to  the 
jury,  in  connection  with  other  circumstuoces,  on 
the  issue  as  to  the  assignee's  motives  of  self- 
interest. 

2.  In  an  action  against  an  assignee  for  cred- 
itors for  breach  of  trust,  In  indirectly  pur- 
chasing trust  property,  evidence  showed  that 
defendant  guarantied  a  purchaser  of  the  prop- 
erty to  find  a  market  for  it  at  the  price  piiiil 
for  it,  and,  iu  pursuauce  of  such  guaranty,  took 
over  the  property  himself  on  demand  of  the 
parchaser.  Tne  property  never  came  into  the 
hands  of  tne  purchaser,  except  to  be  trans- 
ferred by  him  by  indoraement,  but  remaiued  in 
the  hands  of  the  aasigoee;  and  the  purchaser 
never  actually  paid  for  it.  but  parchascd  it  In 
expectation  that  his  guarantw  would  take  it  off 
his  liands.  Held,  that  the  evidence  raised  the 

auestion  as  to  whether  the  contract  of  sate  to 
le  purchaser  was  executed  or  executory,  and  it 
was  error  for  the  court  to  treat  it  as  executed. 

3.  While  a  trustee  may  acquire  property  which 
he  has  fairly  sold  in  his  Gduciarr  capacity  after 
the  sale  has  been  completed  and  title  vested  in 

,  the  porchaser,  yet,  if  the  transaction  remains 
executory,  and  title  has  not  vested,  his  relation 
to  the  property  as  trustee  still  coatinues,  and 
his  discinalification  to  buy  exists,  as  In  a  pur- 
chase from  himself  in  the  first  instance. 

4.  Where  an  assignee  for  creditors  guaranties 
a  purchaser  of  trust  propertv  to  flad  a  market 
for  it,  for  the  purpose  of  thereafter  becoming 
the  purchaser  of  the  property  himself,  and,  in 
furtherance  of  such  guaranty,  pui-chases  the 
property  on  d«nand  at  the  purchaser,  such  pur- 
chase is  invalid  as  to  the  assignee,  although  the 
purchaser  may  not  have  been  aware  of  t^e  ob- 
ject of  the  guaranty. 

Key,  J.,  dissenting  In  part. 

Error  from  District  Oonrt,  MUam  Oonnty; 
J.  C  Scott,  Judge. 

Action  by  W.  A.  Nabonni  and  others 
against  A.  P.  HcCord  and  others.  There  was 
Judgment  for  defendants,  and  plaintiffs  bring 
MTor.  Beversed. 

D.  W.  Doom,  W.  K.  Homan,  Hefley,  Mc- 
Brlde  &  Watson,  and  Etherldge  &  Baker, 
for  plaintiffs  In  error.  Ford  &  Chambers,  J. 
M.  Ralston,  T.  S.  Henderson,  M.  J.  Moore, 
Crane,  Greer  &  Wharton,  and  N.  H.  Tracy, 
for  d^endants  in  error. 

OOCHRAN,  Special  Judge.   The  plaintiffs 
tn  error,  Xabours  and  others,  brought  tbls 
suit  for  tbelr  own  use,  ^nd  for  the  use  of  all 
other  accepting  creditors  of  W.  F.  and  F.  M. 
Crawford,  under  a  deed  of  assignment  made 
to  defendants  McCord  and  Henderson  as  as- 
signees, naming  as  defendants  the  assignees 
j  and  tbelr  bondsmen  and  the  Mihhn  County 
I  OllmiU  CcMnpany.    At  the  trial. the  plalntiffi^ 
dismissed  tbelr  suit  as  against  the  defendants 
Henderson  and  the  bondsmen,  and,  upon  the 
j  verdict  of  a  Jury  fot  the  remaining  defend- 
ants,  judgment   was  accordingly  entered, 
,  from  which  the  plaintiffs  have  sued  out  this 
:  writ  of  error.   The  suit,  as  against  McCord, 
,  is  predicated  upon  the  charge  of  breach  of 
duty  on  bis  part  in  negotiating  and  making 
a  pretended  sale  of  part  of  the  assigned 
estate  to  a  third  party  under  clrcumstaneea 
contemplating  a  retransfer  to  him,  followed 
by  lucb  transfer*  and  tubsequent  api«opit 
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atlon  of  the  property  to  his  own  use.  The 
property  which  It  Is  alleged  that  McGord 
thus  acquired  consisted  of  stock  In  the  de- 
fendant ollmill  of  the  par  value  of  (24,200, 
an  nndlTlded  Interest  of  1,800  acres  of  land 
In  Jefferson  county,  a  like  Interest  of  1,000 
acres  fn  Milam  county,  and  a  one-half  In- 
terest In  five  notes,  of  the  face  value  of  $5,- 
743.75,  secured  by  a  vendor's  lien  on  510 
acres  of  land  In  Milam  county.  The  oUmlU 
was  made  defendant  for  the  purpose  of  pro- 
tecting the  rights  of  creditors  li^  the  above 
stock  pending  this  suit  as  to  the  payment  of 
dividends  and  otherwise. 

The  plaintiffs  in  error  seek  a  reversal  of 
the  judgment  upon  three  grounds,  viz.:  (1) 
Error  in  the  court's  charge  as  given;  (2) 
error  in  refusing  a  special  charge  asked;  and 
(3)  error  in  refusing  to  set  aside  the  verdict 
on  motion  for  a  new  trial,  because  contrary 
to  the  evidence.  It  Is  sufficient  for  the  pur- 
poses of  this  opinion  to  find  the  facts  of  the 
case,  as  shown  by  the  record,  to  be: 

(1)  W.  F.  Crawford  and  F.  M.  Crawford, 
bankers  at  Cameron,  Tex., .  under  the  firm 
name  of  Milam  Oonnty  Bank,  failed  in  busi- 
ness March  16,  1806,  owing  debts  secured 
to  the  amount  of  (45,100.87,  and  unsecured 
In  the  sum  of  $79,619.40.  On  that  day  they 
executed  a  statutory  deed  of  assignment, 
naming  McCord  and  Henderson  as  assignees, 
who  qualified  on  the  following  day,  and  pre- 
ceded with  the  admlnlstcation  of  the  trust 
until  they  filed  their  final  leport  on  Jnne 
23,  1900. 

(2)  This  report  shows  that  the  remnant  of 
the  estate,  consisting  of  the  property  sued 
for,  and  other  lands  and  chattels,  was  sold 
to  O.  W.  liawrence  on  May  5,  1897,  for  the 
sum  of  $22,500;  that  the  total  receipts  were 
$90,271.21,  a  large  part  of  which  was  used 
in  redeeming  such  of  the  assets  held  in 
pjedge  as  were  thought  to  be  to  the  interest 
of  the  estate,  and  the  balance,  after  pay- 
ing expenses,  was  sufficient  to  pay  five  divi- 
dends, aggregating  40.82  per  cent.,  to  the  un- 
secured creditors,  who  bad  filed  claims 
amounting  to  $76,624.22.  leaving  unpaid 
practically  50  per  cent  of  these  claims,  or 
more  than  $45,000. 

(3)  The  plaintiffs  were  among  those  who 
accepted  under  the  deed  of  assignment,  filed 
their  claims,  duly  verified,  as  required  by 
law,  and  have  rlgliti  entltUiq;  them  to  pnw< 
ecute  this  suit 

(4)  The  facts  connected  with  the  sale  to 
Lawrence,  aa  disclosed  by  the  testimony  of 
himself  and  Ralston,  and  other  witnesses  for 
the  defendants,  are  as  follows:  Lawrence 
and  one  Sprinkle  bad  for  some  time  been 
considering  the  Joint  purchase  of  the  rem- 
nant  of  the  assets,  after  the  assignees  had 
indicated  a  desire  to  close  the  administra- 
tion by  sale  in  bulk,  If  necessary,  and  had 
made  a  Hat  of  what  remained,  and  attached 
a  value  or  selling  price  to  certain  articles, 
among  which  was  the  property  in  contro- 
versy.   Balaton  and  Ub  law  partner  wwe 


employed  by  these  parties  under  an  agree- 
ment that  Lawrence  and  Sprinkle  should 
furnish  the  money  to  make  the  purchase, 
and  the  lawyers  were  to  assist  in  making 
collections  and  sales,  and  the  net  profits, 
after  repaying  the  money  advanced  and  In- 
terest, were  to  be  equally  divided.  Mr. 
Henderson,  as  one  of  the  assignees,  appears 
to  have  been  anxious  to  close  out  the  assets, 
and  received  a  bid  of  about  $20,500  for  the 
remnant  from  one  Hefley.  Notice  of  this 
r^ched  Lawrence  and  Ralston,  and  they  be- 
gan to  consider  what  amount  they  would  of- 
fer. There  is  no  evidence  tliat  the  bid  made 
by  Hefley  was  his  final  offer,  and  it  Is  ahown 
that,  as  soon  as  he  heard  of  the  deal  with 
Lawrence  for  $22,500,  he  offered  him  $2.- 
000  for  bis  bargain.  Lawrence  did  not  want 
to  bay  the  oilmltl  stock  and  the  other  prop- 
erty sued  for,  to  which  values  were  affixed 
In  the  list  and  objected  particularly  to  the 
stock.  Ralston,  who  lived  with  McCord,  and 
was  related  to  him,  told  him  of  Lawrence's  ob- 
jections, to  which  McCord  replied,  as  shown 
by  Ralston'a  testimony.  "The  ollmill  stock  la 
worth  that  much  money  [$8,000],  and  ought 
to  sell  for  that  much  money,  and  If  he  makes 
a  proper  bid,  and  gets  the  ollmill  stock,  and 
wants  to  sell  It  for  that  amount  I  can  get 
him  a  purchaser  for  It  at  that"  Ralston 
states  that  In  talking  with  Lawrence  the 
next  day  he  stated  to  him  "that  we  need  not 
be  afraid  of  not  being  able  to  turn  the  oil- 
mill  stock.  If  we  wanted  to,  at  that  price; 
that  It  we  bought  It,  that  a  party  told  me 
that  he  would  have  a  purchaser  for  It  at 
that  price  if  he  [we]  wanted  to  sell  it"  Ral- 
ston did  not  tell  Lawrence  who  made  the 
statement,  and  the  only  inquiry  made  by 
Lawrence  was  If  the  party  was  responsible 
and  could  be  -relied  on.  He  then  raised  ob- 
jections to  the  other  properties  sued  for. 
This  was  also  reported  to  McCord  by  Bal- 
aton. The  same  assurances  being  given,  and 
reported  back  to  Lawrence,  he  concluded 
that  he  would  be  safe  in  making  an  offer  of 
$22,500  for  the  remaining  assets,  provided  he 
could  get  terms.  The  record  does  not  show 
what  terms  were  asked,  but  the  contract,  as 
closed,  resulted  In  the  assignees  giving  him 
until  June  1st  to  pay  $8,500,  and  until  Oc- 
tober 15th  to  pay  the  remaining  $14,000;  they 
to  retain  possession  of  everything,  and  to 
surrender  the  different  items  to  him  as  he 
was  able  to  realize  upon  them  and  pay  their 
list  value.  A  written  proposition  was  then 
drawn  to  the  above  effect  &nd  carried  by 
Lawrence  to  Henderson,  who  objected  to 
signing  an  acceptance  of  it  until  he  could 
consult  with  McCord.  Being  assured  by 
Lawrence  that,  if  it  was  not  satisfactory  to 
McCord,  the  trade  would  not  be  closed,  Hen- 
derson signed  the  paper,  and  It  was  subse- 
quently signed  by  McCord,  but  the  date  of 
his  doing  so  Is  not  shown.  While  Lawrence, 
In  giving  his  views  as  to  the  effe<!t  of  what 
occurred  In  conuectloD  with  the  contract, 
states  that  be  dU  not  know  wbo  tbe  puty 
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was  tiiat  gave  tlie  asBurance  of  guaranty  of 
a  imrcbaBer  to  Ralston,  and  that  there  waa 
no  contract  or  agreonent,  expressed  or  Im- 
plied, that  he  ma  buying  tm  McCord,  or 
waa  to  retransfer  any  part  of  the  proiioty 
to  him,  he  nerertheleaa  naya,  "but  for  tiie 
guaranty,  he  -would  not  have  hoogbt"  ttie 
Btock  and  other  prqpeity  sued  for;  that  he 
made  the  Inquiry  as  to  the  respoDsIblUty  of 
the  party  becanae  he  "felt  or  expected  that 
he  would  sell  that  BtnfT  to  that  man,"  and 
wanted  to  know  If  he  was  able  to  carry  out 
his  contract;  that  he  did  not  want  to  handle 
this  part  of  tbe  property,  because  he  did  not 
think  there  waa  anything  to  it;  tJiat  after 
the  contract  was  closed  he  paid  bat  little  at- 
tention to  these  Itrans  of  property,  because 
he  expected,  to  pursuance  of  that  guaranty, 
for  them  to  be  taken  off  his  hands.  Thla 
witness  further  states  that  *^afta:  the  trade 
tras  eloaed  I  saw  Mr.  Ralston  about  hla  land, 
and  I  toslsted  on  Ita  being  closed  up.  These 
were  mattera  that  I  thought  were  Important, 
and  should  be  closed  up."  I^awrence  teatl- 
fles  that,  when  he  made  the  proposition  to 
buy,  SprlnUe  was  Interested  with  blm;  that 
he  went  to  Sprinkle,  tM  him  tiiat  there  was 
not  enough  to  the  trade  for  three,  and  offw- 
ed  to  withdraw  In  his  faror,  but  that  Sprln^ 
kle  dedlned  tbe  offor  and  withdrew  frmn 
the  transaction. 

(6)  The  record  shows  that  atta  rignlng  the 
contract  of  sale,  and  while  the  mill  stock 
still  remained  to  the  possesidcni  of  the  as- 
algnees,  McCord  borrowed  $8,000  tmn  one 
Flato,  to  Kanaaa  City,  with  which  to  pay 
for  thte  Bto<A,  agreeing  to  hypothecate  the 
aame  aa  security,  and  that  tm  May  27th,  tbe 
stock  stUl  remaining  with  the  anignees,  Law- 
rence, by  Balaton's  dlrectkm,  bidorsed  the 
certlflcatea  to  Flato,  and  hla  check  to  McOord 
for  $8,000  was  used  to  pay  tor  tbe  stock; 
Lawrence  testlfytog  that  thla  was  the  only 
time  he  ever  had  hla  hands  upon  this  stock. 
He  also  teatlflea  that  he  never  had  poasession 
of  tbe  Steele  notes  sued  for,  and,  having  di- 
rected Ralston  to  call  on  tbe  "guarantor,'*  he 
paid  very  little  attention  to  what  became  of 
these  Items,  and  on^  signed  snch  transfers  as 
Rftlstim  prepared.  Ralston  testifies  that  on 
May  20th  he  called  upon  McCord  to  produce 
ft  purchaser  for  the  mill  stock,  and  thla  he 
said  he  would  do,  and  oa  tbe  2Tth  directed  it 
to  be  indorsed  to  Flato,  and,  when  he  asked 
him  who  the  lands  should  be  sold  to,  he  said 
"he  didn't  know  yet,  but  that  he  would  be  re- 
■poDBlble  for  it— considered  it  was  sold  to 
blm."  It  appean  that  McCord  to  this  way 
became  responsible  tor  and  paid  to  himself 
$8,000  for  the  mill  stock,  and  $2,B00  for  the 
other  iiropertles;  hot  as  to  how  and  when  tbls 
last  imyment  was  made,  Is  not  shown. 

C6)  The  record  shows  tb&t  McCord  and 
Hendmon,  as  assignees,  executed  a  deed 
conv^ng  to  Lawrence  seven  different  par- 
cels of  land,  among  them  the  two  tracts  In- 
TtMred  In  thla  suit.  This  deed  beara  date 
M^  5,  1887,  waa  acknowledged  May  7,  1887, 


and  filed  for  record  August  8,  18B7»  bat  It  Is 
not  shown  when  it  waa  to  fact  delivered  to 
Lawrence.  Tbe  consideratlfm  Is  recited  In  the 
two  notes  of  Lawrence  for  $8,500,  due  June  1, 
1807,  and  $14,000  due  October  16,  1897;  and 
the  Instrument  expressly  retains  the  vendOT's 
Hen  on  all  of  the  lands  cmiveyed,  except  the 
two  tracta  here  sued  for,  on  which  tracta 
the  vendor's  Hen  was  expressly  waived.  The 
Steele  notes  were  conveyed  by  a  separate  In- 
strument, dated  May  10,  1807,  but  not  ac- 
knowledged nntU  March  15,  1898.  As  to 
when  thla  document  waa  written  and  deUv- 
ered,  the  recwd  la  silent  It  appears,  how- 
ever, that  Steele  on  January  4,  1898,  con- 
veyed the  land— one-baK— to  McCord,  In  satis- 
faction (tf  hla  toterest  to  tbe  notes.  The  rec- 
ord shows  a  deed  from  Lawrence  to  McCord 
conveying  Qie  Jeffoson  county  land,  dated 
May  31,  1898,  and  a  conveyance  of  the  same 
land  by  McCord  to  another  party,  dated  Sep- 
tember 19, 1898,  tor  the  sum  ot  $2,160  paid,  of 
which  McCord  received  net  $3,000.  The  title 
to  tbe  other  tract  of  land  remained  In  the 
name  of  lAwrence  untH  November  22,  1898, 
wbm  he  executed  a  deed  conveying  tiie  same 
to  F.  J.  and  W.  R.  FltzwlUIams;  Qie  only 
consideration  xedted  being  the  settlement  ot 
the  note  tor  $10,000  given  by  F.  M.  to  W.  F. 
Crawford,  and  which  Tras  secured  by  ven- 
dor's Hen  on  tbe  land. 

(7)  We  find  that,  when  the  contract  of  sale 
was  made  with  Lawrence,  a  separate  bidder 
for  tbe  interest  of  1,000  acres  In  Milam  coun- 
ty had  indicated  to  McCord  a  willtogneas  to 
take  this  property  at  the  prtce  asked  for  it; 
that  this  occurred  oa  April  30,  1897,  and  this 
party  had  returned  to  his  home  to  arrange  for 
the  purchase  money,  and,  after  so  arranging 
for  about  one-half  of  the  agreed  price,  he 
heard  tiiat  the  land  had  been  sold.  We  also 
find  tbat  Flato  bad  todlcated  a  disposition  to 
buy  the  (dlmlll  stock  at  one-third  of  Ita  face 
value.  The  record  does  not  ahoW  that  these 
Items  of  property  had  any  connection  with 
each  other,  w  vltii  tiie  balance  of  the  estate, 
so  as  to  require  that  all  fthonld  be  sold  to- 
gether; and  we  tiier^re  find  that  the  giving 
of  the  guaranty  or  assurance  by  McCord  was 
not  necessary,  under  the  <drcum8tances,  to  se- 
cure a  bidder  tor  these  properties,  stoce  there 
was  no  time  fixed  or  required  within  which 
the  sale  should  be  made. 

(8)  WhUe  the  record  discloses,  by  the  di- 
rect testimony  of  W.  F.  Crawford,  an  agree- 
ment entered  tato  between  him  and  McCord, 
prior  to  the  sale,  to  acquire  the  property  sued 
tor  through  Lawrence.  In  the  manner  It  was, 
and  a  corroboration  of  this  witness  by  the 
declaration  of  McCord  to  Balstoo  after  tiie 
sale  that  Crawford  was  toterested  with  blm 
to  the  lands,  and  other  tacta  and  drcum- 
stances  In  support  of  this  contention,  ve  have 
not  thoi^ht  it  necessary  to  refer  to  this 
branch  of  tbe  case;  preferring  to  make  our 
flndtogs  upon  the  undisputed  tacts,  and  the 
testimony  of  Ralston  and  Ijiwrence,  and 
otbor  witnesses  produced  by  tbe  defaidanta. 
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We  Ce^  called  vpcm  to  lemuk  that  defead- 
ant  HcGord  did  not  testify  at  tbe  trial,  and 
the  record  often  no  ezplanatlan  for  his  faU- 
nre  so  to  da 

CoDcluslona  of  Law. 

The  charge  com[dalned  of,  and  in  giving 
which  we  think  there  was  error,  was  as  fol- 
lows: 

"Although  an  aeslgnee  would  have  iio  right 
to  make  an  agreement  with  a  proposed  pur- 
chaser of  the  property  of  an  assigned  estate 
by  which  the  purchaser  was  bound  to  sell 
to  such  assignee  any  portion  of  the  prc^rty 
after  his  purchase,  yet  such  assignee,  In  or- 
der to  procure  an  advantageouB  sale  of  the 
property,  would  have*  the  right  to  guaranty 
to  such  prospective  purchaser  a  sale  of  cer- 
tain of  such  assets  at  a  designated  price. 
So  If  70U  believe  from  the  evidence  that  the 
defendant  McGord,  In  good  faith,  for  the  pur- 
pose ot  having  the  property  bring  a  fair 
price,  and  not  with  a  view  to  his  own  benefit 
as  pnrchaser  thereof,  but  as  an  Inducement 
to  Lawrence  to  buy  the  property  at  a  fair 
price,  caused  the  statement  to  be  made  to 
Lawrence  that  a  pnrcbasar  would  be  fur- 
nished who  would  take  the  property  off  hla 
hands,  should  he  wish  to  sell  it,  at  the  price 
Lawrence  gave  for  It,  then  said  statement 
would  not  vitiate  the  sale,  prorl^d  Law- 
rence was  under  no  promise,  express  or  Im- 
plied, to  allow  McCord  to  take  the  benefit  of 
his  purchase;  and  if  you  believe  that  Law- 
rence purchased  said  property  under  said 
drcoro^nces,  and  afterwards,  in  parsuance 
of  said  statement,  sold  a  portion  of  said 
property  to  said  McCord,  said  sale  to  Law- 
rence and  by  him  to  McCord  would  be  valid, 
and  yon  will  find  for  defendants." 

This  charge  should  not  have  been  given, 
because,  in  our  oplnhm,  It  was  a  charge 
upon  evidence,  and  an  instruction  as  to  the 
legal  effect  of  one  circumstance  in  the  trans- 
action, which  should  have  been  left  to  the 
Jury,  in  connection  with  all  other  facts  and 
circumstances  in  the  case,  on  the  issue  as  to 
whether  McGord,  In  making  tbe  contract  to 
sell,  was  actuated  by  motives  of  selC-intorest. 
and  a  desire  to  acquire  trust  property  indi- 
rectly through  Lawrence.  Occupying  a  po- 
sition of  trust  for  the  benefit  of  creditors, 
in  whose  selection  or  Appointment  they  had 
no  voice,  and  invested  with  a  very  broad 
discretion  under  the  law,  McGord  should 
be  held  to  the  use  of  the  most  Jealous  care 
for  the  lutere^s  of  those  whom  It  was  hla 
duty  to  serve,  and  cannot  be  permitted  to 
have  a  i>ersonal  Interest  in  opposition  there- 
to.  2  Pomeroy's  Bqnlty,  I  1077. 

When  a  trustee  is  found  with  trust  prop- 
erty in  his  hands,  which  he  is  charged  to 
liave  sold  in  breach  of  his  duty,  and  to  have 
repurchased  for  himself,  the  burden  ta  show- 
ing the  fairness  and  regularity  of  his  con- 
duct is  upon  him;  and,  tf  wrongful,  the  foct 
that  his  vendee  may  have  been  Innocent  of 
the  fraud,  and  had  no  consciona  partldpatiOB 


In  it,  will  not  iffotect  liim.  EailB  T.  Sin|^ 
tary,  46  Tex.  41;  Everett  t.  Henryi  67  Tex. 
401,  3  8.  W.  666;  Perry  on  Trnsti.  U  22Z. 

830. 

It  is  the  fraud  or  wrongdoing  of  the  trus- 
tee which  gives  a  right  of  action  to  those 
for  whom  he  Is  acting,  and  the  concurrence 
or  participation  of  a  third  party  is  not  an 
essential  feature  in  it  McGord  was  a  trus- 
tee to  sell  tbe  trust  property  to  the  best  ad- 
vantage. This  the  law  says  can  only  be 
done  when  he  has  no  self-interest  to  pro- 
mote. A  direct  sale  to  blmsdf  la  a  patent 
fraud,  and  Is  easy  of  solution.  When  tbe 
sale  is  indirect,  wliile  tt  may.be,  and  usually 
is,  difficult  to  bring  the  case  clearly  within 
fixed  rules,  and  say  that  this  or  that  state  of 
facts  establishes  an  indirect  sale,  the  prin- 
ciples of  law  which  govern  the  one  case  are 
the  same  as  in  the  otho*.  The  taw  is  well 
settled  that,  when  a  trustee  is  charged  with 
becoming  the  purchase  at  his  own  sale,  he 
cannot  defend  on  the  ground  of  his  own  good 
faith,  by  showing  that  he  was  paid  full  valae 
for  the  proi>erty,  and  that  In  the  particular 
case  no  injury  lias  resulted.  McLaury  t. 
MlUer,  64  Tex.  382;  Perry  on  Trusts,  1 197. 

While  the  charge  of  the  court,  In  the  main, 
recognizes  these  prlndples,  the  pangmpb 
complained  of  makes  the  case  tuni  on  a  sale 
to  Lawrence,  and  a  promise,  egress  or  Im- 
plied, on  his  part,  to  reconvey  to  McCwd, 
and  states  that  the  giving  of  a  guaranty  in 
order  to  obtain  a  fair  price  would  be  legal, 
erm  If  the  property  was  subsequently  re- 
conveyed  to  McCfH-d  In  pursuance  of  the 
agreement  by  which  tbe  guaranty  was  tUvtm. 
If  the  good  faith  of  a  purchase  by  a  trustee 
at  his  own  sale  and  ihe  paymmt  ot  full  value 
Is  no  defense  in  one  case,  we  Call  to  see  Oiat 
good  faith  through  a  guaranty  resulting  in 
the  acquisition  of  the  pn^ierty  by  tbe  trustee 
can  change  the  rule.  The  glvtog  of  tbe  guar- 
anty may  have  been  In  the  utmost  good  faith, 
ao  far  as  getting  Lawrence  to  pay  a  fair 
price  for  the  property  is  ctmcomed,  yet  It 
may  be  a  means,  and  perhaps  have  been  the 
only  means,  by  which  the  trustee  could  hope 
to  acquire  the  pn^kerty. 

The  case  at  bar  may  serre  am  an  Illustra- 
tion.  Tbe  mill  stock  may  have  had  an  in- 
trinsic value  above  the  $8,000  asked  for  ir. 
and  the  trustee  alone  knew  this,  or  it  may 
have  had  a  value  to  him  In  controlling  the 
management  of  the  corpiHration  or  otherwise. 
Lawrence  wants  to  buy  the  other  pn^wrty, 
but  does  not  vrant  this  stock,  and  no  one  bnt 
the  trustee  may  want  It  While  LAwraice 
Is  hesitating  about  making  an  offar,  the  trus- 
tee causes  tbe  assurance  <»■  guaranty  of  a 
purchaser  to  be  communicated.   No  promise 
I  to  hold  tbe  stock  tor  him  Is  asked.  Indeed. 
I  why  should  there  be,  when  the  trustee.  In 
i  fixing  the  time  of  payment  requires  that  a 
I  sum  atwut  equal  to  the  price  of  this  stock 
'  shall  be  paid  In  loss  than  30  days,  and  knows 
that  the  purchaser  opecto  to  pay  by  con- 
verting ttu  assets  Into  mmk^T  What  could 
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be  mora  certain  than  tbat  he  woald  be  called 
upon  to  produce  a  purchaser— "make  bia 
guaranty  good"— and  thus  by  necessary  se- 
quence he  becomes  the  purchaser?  The  good 
faith  as  to  making  the  stock  bring  the  price 
asked  Is  perfect,  but  the  giving  of  the  guar- 
anty becomes  the  direct  means  of  acquiring 
the  property. 

The  charge  would  require  that  the  pur- 
chaser should  be  under  promise  to  reconrey 
to  the  trustee,  as  a  condition  necessary  to 
render  the  sale  inralid.  This  rale  might  ap- 
ply If  the  suit  was  against  the  purchaser. 
But  if  the  purpose  or  intent  of  the  trustee  in 
making  the  sale  was  to  'wrong  the  bene- 
ficiaries by  becoming  the  owner  of  the  trust 
property,  through  Lawrence,  by  means  of  the 
guaranty,  and  the  trustee  does  become  the 
owner,  the  trust,  in  the  property  is  reTlred. 
The  wrong  need  not  be  attended  with  pe- 
cuniary loss  to  the  beneflciary  or  personal 
gain  to  the  trustee.  It  consists  In  doing 
what  the  law  says  he  cannot  do. 

The  vice  In  the  transaction,  If  any  there 
be,  must  depend  upon  motives  of  self -Interest 
actuating  the  trustee  In  making  the  contract 
of  sale,  and  if  th^e  is  to  be  any  fixed  rule 
of  law  applicable  to  the  giving  of  a  guaranty 
to  the  purctiaser  by  a  trustee  in  making  a 
Bale,  followed  a  repurchase  of  the  prop- 
erty Iqr  the  trustee,  it  should  be  a  rule  of 
censure,  and  not  of  encoaragement,  because 
of  the  danger  of  abuse  by  the  trustee  of  bia 
dlflo-etlon  in  choosing  the  time  and  terms  of 
sale,  and  tite  persoD  to  be  favored  by  his 
guaranty. 

We  need  not  go  to  the  extent  of  holding 
that  a  guaranty  against  loss  given  by  the 
trustee  to  the  intending  purchaser  would,  in 
a  given  case,  per  se,  Invalidate  the  sale.  What 
we  do  hold  is  that  It  is  at  most  but  a  cir- 
cumstance, proper  to  be  considered  as  evi- 
dence In  tmnnectlon  with  all  other  facts  and 
circumstances  connected  with  the  transac- 
tion. Its  probative  force  must  be  left  to  the 
Jury,  foT  while  It  may,  under  the  drcnrastan- 
ces  of  one  case,  have  little  or  no  bearing  In 
proof  of  the  charge  that  the  trastee  became 
the  purchaser  Indirectly  at  his  own  sale,  it 
may,  under  other  circumstances  and  sur- 
ronndlngs,  be  a  drcmnstance,  ct^ent  and  con- 
vincing, tbat  the  guaranty  was  but  an  artifice 
or  indirect  means  by  which  the  trustee  be- 
comes invested  with  trust  property. 

Counsel  for  defradanta  In  error  rely  upon 
the  case  of  Ives  v.  Ashley,  97  Mass.  198,  as 
sustaining  the  charge  of  the  court.  We  have 
carefully  considered  tbe  opinion  In  that  case, 
nnd  are  not  inclined  to  follow  It,  or  hold  it 
applicable  to  the  facts  of  this  case,  'i^he 
question  bef<H%  the  court  was  as  to  the  effect 
<jt  a  guaranty  given  by  an  administrator  prior 
to  a  sale  made  by  lilm  at  public  auction.  We 
niust  assume  that  sncb  a  sale  was  made  by 
order  of  court,  and  subject  to  its  approval. 
While  it  may  be  safe  to  permit  an  administra- 
te to  become  the  purchaser  of  property  thus 
sold  by  him  at  public  sale,  through  his  per- 


sonal fuaranty  to  tbe  pnrcbaser,  the  powers 
of  an  assignee  In  making  a  sale  under  our  as^ 
Blgnment  laws,  when  the  sale  Is  made  pri- 
vately, and  he  may  choose  tbe  time  to  sell, 
the  person  to  buy,  and  fix  the  terms  of  sale 
at  his  own  discretion,  are  so  entirely  diifei^ 
ent  from  a  public  sale  ordered  and  approved 
by  tbe  court  that  we  are  unwllliDg  to  c^en 
the  door  to  possible  fraud  by  announcing  as  a 
fixed  rule  tbat  a  guaranty  followed  by  a  trus- 
tee's purchase  would  be  valid  as  a  matter  of 
law.  The  exception  to  the  general  rule  an- 
nounced by  some  courts,  which  permits  a 
trustee,  under  some  circumstances,  to  become 
interested  In  the  purchase  of  trust  property, 
rests  upon  the  fact  that  It  is  made  under  the 
control  of  a  court  or  Its  oJScers,  and  is  there- 
fore public  and  free  from  suspicion  or  oppor- 
tunity for  fraud  by  the  trustee.  Am.  &  Kng. 
Bncy.  of  Law,  vol.  27,  p.  210.  This  exception 
Is  not  a  settled  rule,  and  courts  of  the  highest 
authority  deny  its  application.  Davoue  v. 
Fanning,  2  Johns.  Ch.  252,  and  cases  cited. 
Fraud  and  wrmgdolng  by  persons  occupying 
positions  of  trust  and  confidence  have  always 
been  the  subject  of  tbe  most  Jealous  care  on 
the  part  of  courts  of  equity,  and,  where  the 
sale  has  been  made  Indirectly  to  the  trastee, 
it  would  be  difficult,  if  not  Impossible,  to  lay 
down  a  rale  which  would  apply  to  each  case; 
and  when  the  transaction  Is  to  be  reviewed  by 
a  Jury,  under  a  charge  from  tiie  coort,  where 
there  Is  no  fixed  rule  applicable  to  the  par- 
ticular facta,  a  charge  which  assDmes  ttiat 
one  fact  or  state  of  facts  would  constitute 
fraud  and  invalidate  the  sale,  or  would  not 
do  so,  and  that  the  sale  is  valid.  Invades  the 
province  of  tbe  Jury,  and  would  be  a  chaise 
upon  the  weight  of  evidence.  Tbe  law  seeks 
to  remove  all  temptation  frran  the  trustee, 
and  often  disapproves  of  his  acta,  performed 
in  apparent  good  faith,  because  of  the  danger 
of  collusion,  and  to  avoid  inquiry  Into  tie  in- 
tricacies of  his  motives  and  conduct,  in  wblcb 
evil  would  often  escape  detection,  and  tbe 
trath  be  discovered,  if  at  all,  at  great  disad- 
vantage. 

Holding,  as  we  do,  that  the  giving  of  the 
guaranty  was  not  a  proper  subject  to  be 
singled  out  and  ctiarged  upon  by  the  court, 
disposes  of  the  error  claimed  as  to  the  re- 
fusal of  a  special  charge  upon  the  -same  sub- 
ject asked  by  the  plaintiffs,  presenting  what 
we  would  otherwise  hold  to  be  a  correct  prop- 
osition of  law. 

In  view  of  another  trial,  it  Is  our  opinion 
that  the  evidence  raises  the  question  of  execu- 
tory or  executed  contract  of  sale,  and  that  the 
court  erred  In  treating  the  transaction  wltb 
Iiswrence  as  a  sale. 

The  rule  seems  to  be  well  settled  tbat  while 
a  trustee  may  buy  property,  which  he  has 
once  fairly  sold  In  his  fiduciary  relation,  after 
the  sale  has  been  completed  and  the  title 
vested  in  the  purchaser,  yet  if  only  a  contract 
for  the  sale  of  the  property  has  been  entered 
into,  and  the  transaction  remains  In  fieri,  and 
the  title  has  not  finally  vested  In  the  pur- 
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chaser,  hlB  relation  to  the  property  as  trustee 
lias  Dot  ceased,  and  the  same  disquallficatloo 
to  buy  or  acqtiire  an  Interest  in  the  property 
exists  in  such  case  as  in  a  purchase  from 
himself  In  the  first  Instance.  Cook  y.  Berlin 
Woolen  Mills  Co.,  43  Wis.  433.  The  reason 
for  the  role  seems  to  he  that  If  the  contract- 
ing purchaser  becomes  dissatisfied  with  his 
trade,  or  be  unable  to  carry  it  out,  and  there 
should  exist  any  reason  why  the  trustee 
should  want  to  possess  himself  of  the  proper- 
ty, be  should  be  required  to  give  the  cestui 
que  trust  the  beneSt  of  It,  and  cancel  the 
trade,  instead  of  purchasing  for  his  own  in- 
terest This  rule  applies  with  special  force 
to  the  mill  stoclt  and  to  the  Steele  notes  con- 
verted by  McCord  into  the  land  tor  which 
they  were  given,  for  the  reason  that  it  ai>- 
pears  from  the  evidence  that  the  only  right 
which  Lawrence  ever  had  in  these  properties 
was  based  upon  bis  contract  of  purchase,  and 
that  the  title  to  these  had  not  become  vested 
In  him  prior  to  the  time  that  McCord  was 
called  upon  to  take  them  under  his  assurance 
of  a  purchaser  or  guaranty  against  loss. 

In  addition  to  the  authorities  cited.  It  oc- 
curs to  us  that  the  right  which  the  creditors 
had  to  object  to  the  sale  to  Lawrence  be- 
cause made  on  credit  or  for  other  reasons, 
and  to  have  brought  suit  to  compel  a  sale  for 
cii<!h  or  to  set  It  aside  for  any  other  reason, 
so  long  as  It  remained  executory,  as  held  In 
Keller  v.  Smalley,  63  Tex.  &16,  and  Moody  v. 
Carroll,  71  Tex.  146,  8  S.  W.  510,  10  Am.  St 
Rep.  734,  furnishes  a  further  reason  why  Mc- 
Cord could  not  lawfully  acquire  the  rights  of 
Lawrence,  whatever  they  may  have  been, 
under  the  contract  To  permit  him  to  do  so, 
would  place  htm  in  the  attitude  of  having  a 
personal  Interest  to  enfoice  the  contract,  and 
the  duty  as  trustee  to  resist  it  The  incon- 
sistency of  permitting  a  trustee  to  thus  place 
himself  is  apparent 

While  counsel  have  urged  with  much  force 
that  the  case  should  be  reversed  on  the  facts, 
we  have  not  thought  It  necrasary  to  indicate 
our  opinion  on  this  point 

The  Judgment  will  be  reversed  for  error  in 
the  charge  of  the  court,  and  remanded  for 
further  proceedings  In  accordance  with  the 
views  of  the  law  herein  expressed,  and  It  is 
so  ordered. 

KEY,  J.  Concurring  with  the  majority  of 
the  court  In  the  conclusion  that  this  case 
should  be  reversed,  but  not  agreeing  with  so 
much  of  the  majority  opinion  as  holds  that 
there  is  error  In  that  portion  of  the  trial 
court's  charge  that  Is  copied  in  that  opinion, 
tbe  writer,  as  required  by  statute,  will  state 
the  grounds  upon  which  his  dissent  is  based. 

Plaintiffs  in  error  address  two  assignments 
to  the  charge  referred  to,  both  charging  error 
In  general  terms  and.  neither  assignment  stat- 
ins any  reason  why  the  charge  was  errone- 
ous. Therefore  the  assignments  could  not 
lie,  and  were  not.  submitted  as  propositions, 
and  the  propositivuis  submitted  under  them 


should  be  looked  to,  to  ascertain  wherein  It 
is  claimed  the  char^  was  incorrect  Of 
these  propositions,  the  first  declares  that  "a. 
charge  which  Is  upon  the  weight  ot  the  evi- 
dence is  erroneous."  That  proposition  is  at>- 
stract  and  cannot  be  consid^ed  as  pointing 
out  error  in  the  charge  complained  of.  It 
states  a  general  rule  of  law  applicable  to  all 
cases,  but  does  not  charge  that  the  instruc- 
tion complained  of  In  this  case  was  upon 
tbe  weight  of  evidence.  The  second,  third, 
fourth  and  fifth  propositions  submitted  by  ap- 
pellants contend  that  the  charge  was  upon 
the  weight  of  evidence  with  reference  to  the 
question  of  guaranty,  and  for  particular  rea- 
sons stated  in  the  several  prcq;>osltions. 
Without  considering  these  objections  in  de- 
tail, and  discussing  the  evidence  in  the  case, 
the  writer  is  of  the  opinion  that  the  objec- 
tiona  so  pointed  out  are  untenable.  The  sixth 
proposition  alleges  that  the  charge  was  mis- 
leading. In  that  It  was  calculated  to  imbue 
the  Jury  with  the  idea  that  the  pretended 
Bale  to  Lawrence  was  valid,  unless  Lawrence 
was  a  party  to  the  unlawful  Intent  and  pur- 
pose of  McCord.  It  is  not  t>elleved  that  tliis 
objection  is  sound,  because  the  instruction 
referred  to  required  the  Jury  to  find.  In  order 
to  uphold  McCord's  title,  that  the  sale  made 
by  McCord  to  Lawrence  was,  in  efifect,  with- 
out unlawful  intent  or  purpose  on  the  part  of 
McCord.  The  seventh  and  last  proposition 
assailing  the  charge  under  consideration  com- 
plains of  It  as  tending  to  imbue  the  Jury 
with  the  Idea  that  the  purported  guaranty  of 
McCord  was  made  for  the  purpose  of  en- 
abling the  assignees  to  obtain  a  fata:  price 
for  the  assigned  estate,  whereas  the  evidence, 
without  dispute,  established  the  fact  that 
such  pretended  guaranty  was  but  a  guise  and 
device  whereby  McCord  expected  to,  and  did, 
become  the  purchaser  by  indirection,  at  bis 
own  sale,  of  such  property  of  the  aaadgned 
estate  as  he  coveted.  This  objection  Is  also 
untenable.  The  cha^  was  so  framed  as  to 
leave  all  questions  of  fact  to  the  Jury,  and 
contained  no  intlination  of  the  Judge's  opinion 
as  to  whether  oi  not  the  alleged  guaranty 
was  made  for  the  purpose  of  enabling  tbe 
assignees  to  obtain  a  fair  price  tor  the  prc^ 
erty,  nor  as  to  any  other  question  submitted 
to  the  jury. 

This,  In  my  opinion,  dispCMes  of  all  tbe  ob- 
jections which  the  plaintiffs  in  error  have 
made  to  the  charge  referred  to.  However, 
my  associates  do  not  agree  with  me  in  this 
construction  of  plaintiffs  In  error's  brief,  and 
hold  that  the  trial  court  shouid  not  have 
given  any  charge  whatever  upon  the  question 
of  guaranty,  and  that  that  point  is  presented 
in  plaintiffs  in  err(H*'8  brief.  The  writer  has 
no  disposition  to  enter  upon  any  further  con- 
sideration of  the  manner  In  which  the  case 
Is  presented  in  this  court  and  will  now  con- 
sider the  qupntlon  of  law  dealt  with  in  the 
majority  opinion,  upon  the  assumption  that 
it  is  properly  presented*  and  should  be  dft> 
dded  by  this  court. 
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In  my  opinion,  the  charge  referred  to  an- 
uounced  a  cmrect  rule  of  law,  and  was  ap- 
plicable to  tblB  case.    It  iB  a  welt^ttled 
proposition  of  law,  and  is  not  denied  by  any 
one  connected  with  this  case,  tbat  when  a 
trustee,  acting  within  the  scope  of  his  author- 
ity, in  good  faith  makes  a  sale  of  the  trust 
property,  without  any  reservation,  contract,  i 
or  agreement,  express  or  Implied,  by  which  | 
he  Is  thereafter  to  acquire  the  property  or  de-  | 
rire  some  other  benefit  from  the  sale,  then,  i 
after  the  sale  has  been  fully  consammated,  ! 
he  may  buy  the  property  from  the  purchaser  ! 
at  the  trust  sale.   In  bringing  their  suit,  the 
plalntlfFa  tn  this  case  have  recognized  the  cor- 
rectness of  this  proposition,  and  have  assailed 
McCord's  title  by  chaiglng  coUuslon  between 
him  and  I^wrence,  the  purchaser,  and  that 
the  sale  was  made  upon  an  agreement  or  un- 
derstanding between  them  to  the  effect  that 
Lawrence  was  to  convey  the  property  back 
to  McCord;  and,  if  the  facts  alleged  by  them 
are  true,  they  are  entitled  to  maintain  their  I 
action,  because  in  that  event  the  law  would  I 
regard  McCord  as  a  purchaser  at  his  own  sale, 
made  as  trustee,  and  snch  sales,  however  hon- 
estly and  fairly  made,  and  however  beneficial 
to  the  cestuls  que  tnutent,  are  In  law  fraud- 
ulent, and  the  trustee  so  acquiring  the  prop- 
erty holds  the  same  Impressed  with  the  orig-  i 
inal  trust.  I 

The  defendants'  general  denial  put  in  issue  | 
all  the  averments  of  fraud,  collusion,  and  im-  | 
proper  conduct  charged  in  the  plaintiffs'  peti-  | 
tlon,  and  It  was  upon  the  Issues  tbus  present- 
ed ttiat  the  case  was  tried.   Before  giving  the 
paragraph  of  the  charge  complained  of,  the 
court  Instructed  the  Jury  as  follows: 

"An  assignee  is  not  permitted  by  law  to 
■ell  to  himself,  either  directly  or  indirectly, 
the  property  of  the  assigned  estate.  So  if  yon 
believe  from  the  evidence  that  on  or  aboat 
May  6,  1897,  the  assignees.  T.  S.  Henderson 
and  A.  P.  McCord,  made  to  C.  W.  Lawrence  a 
transfer  of  the  properties  herein  sued  for,  and 
then  belongtog  to  the  assigned  estate  of  said 
Crawford  and  Crawford  and  the  Milam  Coun- 
ty Bank,  or  any  of  said  properties,  and  you 
believe  that  it  was  either  expressly  or  implied- 
ly agreed  or  understood  at  the  time  on  the 
part  of  the  said  A.  P.  McCord  and  C.  W.  Law- 
rence that  said  transfer  should  not  be  an  ab- 
solute sale  of  said  property  to  said  Lawrence, 
but  that  It  was  either  expressly  or  impliedly 
understood  at  the  time  of  or  prior  to  said  sale 
to  Lawrence  that  the  said  McCord  should 
have  the  right  and  privilege  of  purchasing  all 
or  any  part  of  said  property  from  the  said 
Lawrence,  and  that  the  said  Lawrence  would 
sell  the  same  to  said  McCord,  and  you  believe 
that  after  said  transfer  to  said  Lawrence,  said 
McCord,  either  for  himself  or  for  other  per^ 
sons,  did  purchase  said  property,  or  any  part 
thereof,  either  in  his  own  name,  or  in  the 
name  of  other  persons  for  his  own  benefit, 
tben  you  are  instructed  that  said  sales  and 
transfers  of  so  much  of  said  property  as  was 
Included  within  said  agreement  between  Mc- 
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Cord  and  Lawrence  were  Invalid,  and  that 
the  title  to  such  i>ortlon  of  said  proi)»ty  did 
not  pass  by  said  sale  from  said  assignees,  and 
you  will  find  for  plaintiffs  as  to  such  prop- 
erty. 

"If  you  believe  from  the  evidence  that 
Lawrence  purchased  the  assigned  property 
from  Henderson  and  McCord  absolutely, 
without  any  promise,  agreement,  or  under- 
standing, either  express  or  implied,  with  Mc- 
Cord, that  he  (McCord)  should  have  any  In- 
terest In  said  purchase,  or  that  lie  should  be 
permitted  to  purchase  it,  then  yon  will  find 
for  defendants." 

The  charge  complained  of  follows  Immedi- 
ately after  the  Instructions  just  quoted,  and 
was,  It  la  believed,  a  correct  statement  of  the 
law  upon  a  phase  of  the  case  presented  by 
the  testimony,  unless  it  be  that  a  contract 
of  guaranty,  made  In  good  faith,  by  Mc- 
Cord to  LavTrenee,  would  secure,  or  purport 
to  secure,  to  McCord  a  right  to  purchase  the 
property  from  Lawrence,  or  some  other  vnhi- 
able  right  Would  a  contract  of  guaranty 
have  such  effect?  This  question,  I  think, 
must  be  answered  in  the  negative.  A  con- 
tract of  gnaranty  does  not  secure  to  the 
guarantor  any  right  as  against  the  other 
party  to  the  contract  On  the  contrary,  snch 
contract  la  always  for  the  benetit  of  such 
other  party,  and  not  the  gnarantor.  It  is  a 
unilateral  contract  purporting  to  bind  the 
guarantor  only.  So,  In  this  case,  if  McCord, 
as  trustee,  sold  the  property  to  Lawrence 
under  a  guaranty  made  in  the  manner  and 
for  the  purpose  stated  in  the  charge,  and 
there  was  no. promise  by  Lawrence,  either 
express  or  implied,  to  allow  McCord  to  take 
the  benefit  of  his  purchase,  then  after  such 
sale  McCord  could  lawfully  purchase  from 
Lawrence,  because,  if  the  facts  were  as  stat- 
ed, and  as  the  charge  complained  of  required 
the  jury  to  find  In  order  to  protect  UcOord'a 
purchase,  then  there  could  have  been  no  col- 
lusion between  McCord  and  Lawrence,  and. 
the  latter  acquired  absolute  title  to  the  prop- 
erty, and  was  under  no  obligation  or  prom- 
ise to  sell  to  McOord,  and  McCord  had  no 
greater  right  than  any  otha>  person  to  pur- 
chase from  Lawrrace.  In  other  words,  the 
facts  referred  to  and  grouped  together  in 
the  charge,  If  found  to  exist,  would  neces- 
sarily negative  the  charge  of  collusion  be- 
tween McCord  and  Lawr«ice,  alleged  In  the 
plaintiffs'  petitkm  as  the  basis  of  the  plain- 
tiffs' suit 

It  Is  held  in  the  majority  opinion  that  the 
charge  complained  of  should  not  have  been 
given,  because  "It  was  a  charge  upon  evi- 
dence, and  an  instruction  as  to  the  legal  ef- 
fect of  one  circumstance  in  the  transaction, 
which  should  have  been  left  to  the  Jury,  In 
connection  with  all  other  facta  and  circum- 
stances In  the  case  on  the  Issue  as  to  whether 
McCord,  In  making  the  contract  to  sell,  was 
actuated  by  motives  of  self-interest,  and  a 
desire  to  acquire  trust  property  Indirectly 
through  Lawrence."    In  my  Jw^ncoent,  tlM 
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chaise  does  not  tingle  out  and  declare  tbe 
legal  effect  ot  only  one  circomstance,  ttaongb 
It  Is  not  error  to  do  tMs,  when  the  legal  ef- 
fect of  sucb  circumstance  iB  declBive  of  tbe 
case  on  trial.  The  cbarge  deals  with  three 
facts  or  circumstances  grouped  together,  and 
tells  the  Jury  that.  If  the  group  of  facta  re- 
ferred to  Is  shown  by  the  testimony,  the  Ter- 
diet  should  be  for  tbe  defendants.  The  facta 
referred  to  are  (l)  a  guaranty  on  the  part  of 
McCord  that  Lawrence  would  be  able  to  sell 
the  property  for  tbe  price  at  which  he  bought 
it;  (2)  that  McGord,  In  making  the  contract 
of  guaranty,  acted  In  good  faith  for  the  pnr^ 
pose  of  having  the  property  bring  a  fair 
price,  and  not  with  a  view  to  his  own  bene- 
fit as  purchaser  thereof;  and  (8)  that  Law- 
rence was  under  no  promise,  exfveas  or  im- 
plied, to  allow  McCord  to  take  the  benefit  of 
his  purchase.  The  cbarge  was  bo  framed  as 
to  leave  it  for  the  jury  to  decide  whether  or 
not  the  facts  referred  to  existed,  and  tben 
declared  the  legal  result  of  the  facts,  if  found 
by  the  Jury  to  exist,  by  telling  tbem.  If  they 
found  the  facts  referred  to,  to  return  a  Yet- 
dict  for  the  defendants.  Aa  said  before,  If 
the  facts  referred  to  existed,  they  negatlrea 
the  existence  of  the  essential  averments  In 
tbe  plaintiffs'  petition  and  broke  down  tbe 
plaintiffs'  case.  A  charge  which  directs  the 
attention  of  the  Jury  to  a  feature  of  the  case 
presented  by  evidence,  without  usumlng 
that  It  Is  established  by  tbe  testioHmy,  but 
for  the  purpose  of  annomidng  tbe  law  ap- 
plicable thereto,  is  not  a  charge  on  the 
weight  of  evidence.  Owens  Railway  Od., 
67  Tex.  679,  4  S.  W.  698.  It  has  frequently 
been  held  In  this  state  that  where  the  cbarge 
glTen  by  tbe  court  correctly  states  the  law 
on  an  Issue,  but  does  not  apply  It  directly  to 
the  evidence,  a  party  has  the  right  to  pre- 
pare and  have  given  a  charge  requiring  the 
Jury  to  find  whether  tbe  evidence  establishes 
the  existence  of  any  specified  group  of  facts, 
which.  If  true,  would.  In  law,  establish  his 
cause  of  action  or  defense,  and  instructing 
tbem,  if  they  find  such  group  of  facts  proven, 
to  find  in  his  favor.  Hallway  Ck>.  v.  Shieder, 
88  Tex.  166,  80  S.  W.  902,  28  L.  R.  A.  MS; 
Railway  €k>.  v.  McGIamory,  89  Tex.  635,  85 
8.  W.  1058.  If  a  party  has  the  right  to  have 
a  particular  group  of  factr  submitted  to  the 
Jury  In  a  charge  requested  by  falm,  of  conrse 
it  Is  not  Improper  for  the  court,  of  Its  own 
Dootlon,  and  without  request,  to  submit  sucb 
group  of  facts  to  the  Jury,  and  declare  what 
would  be  their  legal  effect  This  Is  what 
the  writer  believes  was  done  by  the  charge 
complained  of  in  this  case,  and  condemned 
by  the  majority  opinion.  A  cbarge  similar 
to  the  one  under  consideration  was  approved 
in  Ives  V.  Ashley,  97  Mass.  198. 

However,  in  my  opinion,  tbe  third  as- 
signment points  out  reversible  error.  It  com- 
plains of  tbe  action  of  tbe  trial  court  in  re- 
fusing the  following  requested  Inetmction: 

"If  McGord  authorised  Ralston  to  assure 
Lawrence  that  a  purchaser  would  be  found 


for  him  (Lawrence)  for  certain  of  the  assets 
which  be  (Lawrence)  did  not  want.  If  sncb 
was  the  case,  and  if  you  find  that  the  object 
and  purpose  of  McGord  in  having  such  as- 
surance made  to  Lawrence,  if  such  asanr- 
aace'  was  made,  was  to  enable  falm  (McCord) 
to  thereafter  become  the  purcbaser  from  said 
Lawrence  of  said  assets,  or  any  part  thereof, 
and  that.  In  furtherance  of  such  object  and 
purpose,  McCord  did  thereafter  become  the 
purchaser  from  Lawroice,  fben  yon  are  In- 
structed that  such  sale  was,  and  as  to  said 
McOord  la,  invftlld,  and  this  notwithstand- 
ing Lawrence  may  not  have  been  aware  of 
tbe  object  and  pnipoee  of  McCord  In  hartng 
him  so  assured." 

Tbe  fifth  {rropositlon  submitted  by  plaln- 
frtfs  tfi  error  under  the  assignment  complain- 
ing of  the  refusal  of  this  cbarge  asserts  tliat 
It  embodied  a  correct  proposition  of  law.  di- 
rectly applicable  to  focts,  In  that.  If  Mc- 
Oord acted  In  bad  faith,  ft  was  wholly  Im- 
material thst  Lawrence  may  have  been  no- 
aware  of  that  fact,  and  tbe  Jury  should  hare 
been  so  Instructed.  On  this  point,  it  Is  be- 
IleTcd,  appellants  atv  correct.  Courts  of 
eqillty  are  so  Hgtd  in  requiring  good  faitb, 
honesty,  and  integrity  on  tbe  part  of  tma- 
tees,  that  when  they  fall  short  in  these  re- 
spects, in  purpose  or  intent  only,  though  no 
actual  barm  results,  If  they  reacquire  the 
property  which  ttaey  have  dlsirased  of  with 
such  fraudulent  Intent,  it  will  be  relmpressed 
with  the  trust,  although  the  purchaser  to 
whom  it  has  been  sold,  and  from  whom  the 
trustee  has  acquired  It,  may  not  have  been 
a  party  to,  or  bad  knowledge  of,  the  trus- 
tee's wrongful  Intent.  Perry  on  Trusts,  H 
222,  830;  Ellis  r.  Stugletary,  46  Tex.  41. 

While  tbe  refused  Instruction  might  hare 
been  so  framed  as  to  present  tbe  question 
more  definitely.  It  embodied  a  correct  prin- 
ciple of  law  applicable  to  a  phase  of  the  case 
presented  by  the  testimony,  and  not  covered 
by  the  main  cbarge,  and  which  it  was  tbe 
tight  of  plaintiffs  in  error  to  have  submitted 
to  the  Jury.  In  other  words.  If  McCord  re- 
sorted to  the  alleged  promise  of  ^aranty,  not 
for  tbe  purpose  of  securing  a  fair  price  for 
the  property,  but  as  a  scheme  on  bis  part  to 
enable  blm  to  finally  acquire  It,  then.  In  my 
Judgment,  he  should  not  be  permitted  to  bold 
It  as  against  the  plaintiffs. 

I  concur  with  tbe  majority  opinion  in  what 
Is  said  on  tbe  subject  of  executed  and  execn- 
t<H*y  contracts  of  sale,  as  applied  to  this  ca^e. 

riSHER,  0.  J.  I  agree  to  what  Is  said  by 
the  court  in  Its  opinion,  and  abo  agree  nith 
the  dissenting  Justice  that  the  trial  court 
erred  in  refusing  plaintiffs  In  error's  request- 
ed Instmctfon,  set  out  In  the  dissenting  opin- 
ion, provided  the  subject  of  guaranty  was  a 
proper  issue  to  be  submitted  to  the  Jury.  I 
am  fully  satisfied  with  the  views  of  tbe  ma- 
]<HTlty  of  tbe  court,  as  expressed  In  tbe  opin- 
ion of  Associate  Justice  Cochran;  and,  in  ad- 
diti<Hi*  I  offer  tbe  snggeation  that  U  It  could 
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be  assamed  that  the  coDtract  of  guaranty  be- 
tween the  purchaser,  Lawrence,  and  the  trus- 
tee, McCord,  was  made  In  good  faith,  with 
the  object  of  having  the  property  sell  for  a 
fair  price,  and  with  no  purpose  to  benefit  the 
guarantor,  but  at  the  time  that  the  guaranty 
waa  entered  Into,  and  at  the  time  that  the  sale 
was  made  by  the  trustee,  It  was  the  purpose 
and  design  and  Intention  of  the  parties  to 
the  guaranty  that  the  sale  was  made  In  reli- 
ance upon  the  guaranty,  and  that  this  con- 
tract should  be  performed  and  become  exe- 
cuted by  the  purchaser  thereafter  delivering 
the  property  to  the  gtiarantor,  and  within  a 
short  time  thereafter.  In  pursuance  of  said 
previous  agreement,  there  was  a  performance 
of  the  contract  of  guaranty  by  the  purchaser 
delivering  the  property  to  the  guarantor,  then, 
In  my  opinion.  It  inevitably  follows  that  the 
guaranty  was  the  prominent  fact  that  led  to 
the  attempted  acquisition  of  title  by  McGord, 
Prior-  to  and  at  the  time  of  sale  McCord,  as 
trustee,  would  not  be  permitted  to  enter  Into 
a  contract  with  the  prospective  purchaser,  by 
virtue  of  which  It  was  the  purpose  and  inten- 
tion that  McCord  should  ultimately  acquire 
the  title,  although  there  should  be  no  purpose 
and  Intention  to  defraud,  or  to  acquire  any 
benefit  or  right,  other  than  the  mere  title  to 
the  property.  McCord,  as  trustee,  could  no 
more  be  protected  In  the  acquisition  of  the 
prc^rty  under  the  guise  of  a  guaranty, 
where  It  appears  that  in  selling  the  purpose 
and  intention  was  that  the  guaranty  should 
be  performed,  than  would  be  the  case  If  be 
had  acquired  the  property  from  the  purchas- 
er at  trustee's  sale  predicated  upon  a  previ- 
ous agreement  that  such  purctiaser  should 
sell  to  him.  The  evidence  bearing  upon  this 
subject  clearly  shows  that,  when  Lawrence 
purchased  at  the  trustee's  sale,  his  purpose 
and  intention  was  to  require  a  performance 
of  the  contract  of  guaranty,  at  least  to  the 
extent  of  much  of  the  property  Involved  In 
this  action.  The  guarantor  and  trustee,  who 
was  McCord.  did  not  testify  in  the  case;  but 
the  direct  evidence  in  the  record,  together 
with  the  deductions  to  be  drawn  from  the 
"  facts  and  circumstances  testlfled  to,  leads  In- 
evitably to  the  conclusion  that  it  was  the  ex- 
pectation and  intention  of  McCord  to  acquire 
the  title  to  the  property  in  question  from 
Lawrence  after  the  trustee's  sal^  and  the 
evidence  shows  tbat  the  acquisition  followed 
within  a  abort  time  tiUereafter. 


RICHARDSON  et  at  T.  BRUCE. 
(Gbort  of  Civil  Appeals  of  Texas.  May  27, 

TBESPASa  TO  TRT  TITLE  —  PRINCIPAL  AND 
AGENT— REPTTDIATION  OP  AOBNCT-KNOWL- 
BDGB  OF  PRINCIPAL-STATUTE  OF  LIMITA- 
TIONS. 

1.  Where  It  appeared,  In  treapass  to  try  titl^ 
that  an  agent  selected  certain  land  for  his  prln- 
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dpal,  and  took  posaesslcMi  thereof  as  azcut  or 
tenaut.  and  there  was  some  evidence  that  ho 
asserted  a  claim  to  it,  but  none  that  he 
pudiated  his  agency  or  tenant  and  tkat  knowl- 
edge of  such  fact  was  brought  home  to  tho 
prfaclpal,  there  was  nothing  requiring  the  sab- 
misrion  of  any  qnestitm  on  the  statute  of  lim- 
itatiom. 

Appeal  from  District  Court,  McLennan 
County;  M.  Surratt,  Judge. 

Action  by  D.  H.  Bruce  against  Marttia  J. 
Richardson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

For  former  opinion,  see  64  S.  W.  785. 

Baker  &  Ross,  John  S.  Patterson,  and 
Chas.  A.  Jennings,  for  appdlanti.  Sleeper  & 

Kendall,  for  appellee. 

FISHER,  O.  J.  This  Is  an  action  by  ap- 
pellee tn  trespass  to  try  title  against  appel- 
lants to  recover  100  acrea  of  laud,  a  part 
of  the  Thomas  M.  Blake  1,280-acre  survey. 
Verdict  and  judgment  resulted  In  appellee's 
favor. 

The  appellants  claim  under  Geo.  W.  Rlcth- 
ardson,  deceased,  who  was  the  husband  of 
Martha.  J.  Richardson  and  the  father  of  the 
other  appellants.  Appellee  claims  under  a 
deed  executed  to  D.  H.  Brace  by  Colnnan 
Blake  and  wife.  In  1871,  Blake  and  wife 
executed  a  deed  to  Gea  W.  Richardson  for 
295  acres  of  land  out  of  the  aouth  end  of  tne 
l,2S0-acre  surrey;  and  about  the  same  time 
executed  a  deed  to  D.  H.  Bruce  for  100  acres 
to  be  selected  out  of  s^d  1,280-acre  surr^. 
Geo.  W.  RiduTdson,  as  the  agent  of  D.  H. 
Bruce,  selected  the  100  acres  In  controvony 
as  the  land  Bruce  was  entitled  to  under 
said  deed,  and  took  possession  of  the  same, 
and  inclosed  this  land  by  a  fence  about  1884. 

In  submitting  the  Issues  raised  by  the  evi- 
dence, the  trial  court  charged  the  Jury  as 
follows:  "Now,  if  you  believe  from  the  evi- 
dence that  D.  H.  Bruce  delivered  his  said 
deed  to  Geo.  W,  Richardson,  and  that  he 
(Richardson)  brought  the  same  to  this  state 
for  Bruce,  and  bad  the  same  placed  upmi 
record,  and  selected  for  him  the  said  100 
acres  of  land;  and  that  the  said  Richardson 
thereafter  took  possession  of  the  same  for 
the  said  D.  H.  Bruce,  as  his  agent  or  tenant, 
then,  if  you  so  find,  you  will  find  for  the 
plaintiff.  Otherwise,  you  will  find  for  the 
defendant"  This  charge  was  In  accord  with 
the  facts,  and  we  find  that  Richardson  did 
take  possession  of  the  land  as  the  agent  or 
tenant  of  Bruce,  and  tbat  such  agency  or 
tenancy  was  never  repudiated,  or.  If  such 
was  the  case,  Bruce  was  not  so  informed. 
The  evidence  bearing  upon  the  question  of 
possession  by  Richardson  clearly  establishes 
the  fact  that  he  took  possession  of  the  100 
acres  in  question  and  remained  in  iMsaes- 
slon  of  the  same,  and  that  this-was  the  land 
that  he  had  selected  for  Bruce.  There  la 
some  evidence  to  the  effect  that  Richardson, 
dm-ing  his  lifetime,  asserted  a  claim  to  this 
land,  but  there  Is  no  evlde>)ce  in  the  record 
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fSat  he  reiradlated  lili  agracy  or  tenaiicr 
and  tliat  knowledge  of  that  tact  was  brongtat 
borne  to  Bruce.  What  we  said  upon  tiria 
subject  In  the  torm&e  Kppeal  of  tills  case, 
which  la  found  reported  in  64  8.  W.  TSt,  ap- 
plies to  the  facts  as  stated.  Conseqnmtlr, 
the  conclusion  must  be  reached  that  the  evi- 
dence does  not  develop  a  state  of  facbi  whicb 
would  require  the  trial  court  to  sabmit  any 
question  of  limitation. 

We  bare  carefully  consId»ed  the  assign- 
ments, and  think  that  none  are  wdl  taken; 
-therefore  the  Judgment  of  the  trial  court  la 
^affirmed.  Affirmed. 


BAN  ANTOXIO  ft  A.  P.  BT.  00.  T.  THIG- 
FEN  et  al. 
<Coart  of  Civil  Appeal  of  Tezaa.   June  27, 

1903.) 

APPBAI^RBVIEW— MOTION  FOR  NEW  TRIAI*. 

1.  Defendant  In  an  action  for  oTerflowB  of 
land  cannot  complain,  on  appeal,  that  the  evi- 
dence showed  the  overflows  were  bo  extraordi- 
nary and  unprecedented  that  it  was  not  requir- 
ed to  guard  against  them,  whue  its'motkui  for 
new  trial  alleged  merely  that  the  verdict  was 
contrary  to  the  law  aod  the  evidence, '  in  that 
there  was  no  evidence  of  the  damage  to  the 
land,  and,  if  there  was,  the  verdict  was  ex- 
cesaive. 

Appeal  from  District  Court,  Fall*  Connty; 
Sam  B.  Scott.  Jndge. 

Action  by  Mattle  Thigpen  and  others 
against  the  San  Antonio  ft  Aransas  Pass 
Railway  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Affirmed. 

A.  W.  Houston  and  W.  B.  Baker,  for  ap- 
pellant. Martin  ft  Eddins  and  Bice  ft  Bart- 
lett,  for  appellees. 

EST,  J.  Appellees  brought  tSils  suit 
against  appellant  to  recover  damages  alleged 
to  have  been  sfiatalned  on  account  of  over- 
flows of  a  tract  of  land  belonging  to  them, 
alleging  that  tihe  Injuries  complained  of  re- 
sulted from  a  defective  and  negligently  con- 
atmcted  trestle  across  Cow  Bayou.  Appel- 
lant In  its  answer,  in  addition  to  a  general 
denial,  averred  that  the  overflows  referred 
to  were  caused  by  such  extraordinary  and 
unprecedented  floods  as  could  not  be  antici- 
pated and  guarded  against  At  the  trial,  ibe 
Jury  returned  a  verdict  fer  the  plalntlfb  for 
fl.OOO  and  6  per  cent  interest  thereon,  dam- 
^es  to  the  land,  and  found  ttx  the  defend- 
ant on  the  issue  of  damages  to  cnqts. 

The  defendant  has  appealed,  and  submits 
the  case  In  this  court  on  about  20  assign- 
ments of  error,  which  we  deem  It  unnec- 
essary to  set  out  and  constdw  In  detail  In 
this  opinion.  The  trial  Judge  of  his  own  mo- 
tion submitted  to  the  Jury  a  .reasonably  full 
and  fair  charge,  and  also  gave  several  spe- 
cial Instructlohs  requested  by  the  lespectlTe 
parties.    To  the  court's  charge,  and  those 
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given  at  the  Instance  of  tte  pialntiffs,  no- 
meroos  objections  are  urged;  but  we  are  of 
the  opinion  that  13m  objections  are  unten- 
able, and  that,  centering  all  the  fiutmc- 
tlons  given,  the  Jury  were  properly  advlaed 
as  to  the  rules  of  law  by  which  they  should 
be  governed.  We  alao  hold  that  error  Is  not 
shown  by  the  asslgnmenta  and  bills  of  ex- 
ception which  complain  of  the  action  of  fbe 
court  In  ruling  upon  the  admlsribilltj  of  tes- 
timony. 

The  vehUct  of  the  Jury  Is  Tlgcmusly  as- 
sailed In  tills  court  upon  the  contentlmi  tbat 
the  testimony  shows  tbat  the  ovwflowa 
which  caused  the  injuries  complained  of 
were  so  extraordinary  and  unprecedented  as 
that  appellant  was  not  reqidred  to  guard 
against  them.  TUm  ground  of  complaint  was 
not  made  against  the  verdict  In  appellant's 
motion  for  a  new  trial  in  the  court  below, 
and  for  that  reason,  if  for  no  other,  it  can- 
not avail,  in  tbls  court  The  motion  for  a 
new  trial  alleged  that  the  verdict  of  the 
Jury  '*wa8  contrary  to  the  law  and  the  evi- 
dence. In  tiiat  there  was  no  evidence  of  the 
damage  to  the  land,  and.  If  there  was,  the 
verdict  was  excesslTe."  And  no  other  com- 
plaint was  made  against  the  verdict  The 
rule  is  weU  settled  In  this  state  that  If  a 
party  desires  to  have  a  verdtet  set  aside  he 
must  in  his  motion  for  a  new  tilal  speclll- 
cally  point  out  wherein  the  verdict  is  not 
supported  by  testimony,  and  on  appeal  he  is 
limited  to  the  partlcnlar  objections  thm 
made,  and  will  not  be  heard  to  complain 
tbat  the  verdict  la  unsupported  In  other  re- 
spects. Clark  ft  Loftus  v.  Pearce,  80  Tex. 
146, 16  S.  W.  787,  and  authorities  there  dted. 
However,  we  deem  It  proper  to  add  that  we 
haTO  read  the  testimony  of  the  witnesses; 
and  are  not  prepared  to  say  that  the  verdict 
is  not  ai^tported  by  evidence. 

No  reversible  error  has  heea  pointed  out 
and  the  Judgment  will  be  affirmed.  Affirmed. 


SHBCKLOS  et  nx.  V.  LSiWIS  et  aL 

(Court  of  C^vil  Appeals  of  Texas.  June  lOi, 
1908.) 

HOMESTEAD-XSTOFPBL  TO  ASSBRT— HORT- 
QAGB—FALSB  REPRESENTATION. 

1.  Where  hosband  and  wife  own  and  occupy 
a  tract  of  land  aa  a  rural  homestead,  and,  Ui 
order  to  mortgage  part  of  It  falsely  represent 
to  a  lender  uiat  they  own  and  use  adjac^t 
landa  actually  owned  and  occupied  by  another, 
■o  as  to  show  by  tbat  device  an  apparently 
mortgageable  excen  over  200  acres,  uwj  are 
not  estopped  from  afterwards  claiming  each 
portion  of  the  mortgaged  lands  bo  used  and  oe- 
cnpied  by  them  as,  with  the  unmortgaged  part 
will  make  up  the  fall  hmneitead  exemptkm. 

Appeal  from  District  Court  Ulam  Coonty; 
J.  O.  Scott  Jndga 
Action  1^  A.  J.  Lewis  and  otiiers  against 

W.  O.  Sheckles  and  wife.  Judgment  In  fa- 
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for  of  platntUh.   Defendanta  appeaL  Ke- 
TOTsed. 

Hendenon,  Streetman  ft  Freeman  and  K 
H.  Tracy,  tor  appeUanta.  Spenca  Ford, 
Monta  J.  Moore,  and  H^^,  McBzide  &  Wat- 
ion,  tar  appelleea 

MILLER,  S[>eclal  Justice.  The  app^eei 
broQffht  this  actioD  of  trespasB  to  tiy  title  to 
62  acres  of  land  against  appellants  W.  O. 
Staecklea  and  wife,  and  obtained  a  Terdlct 
and  Judgment 

Appelleea  claim  title  through  a  sale  of  the 
land  under  a  deed  of  trust  executed  hj  appel- 
lants to  C.  H.  SUllman,  trustee;  while  appel- 
lants contend  the  Instrument  Is  void  on  the 
ground  that,  when  It  was  made,  the  land  was 
a  part  of  their  rural  homestead.  Appellants 
also  claim  rent  for  the  time  appellees  have 
had  possession  of  the  land  nnder  sequestra- 
tion proceedings. 

Sheckles  and  wife  owned  and  had  Inclosed 
a  tract  of  about  221  acres,  including  the  land  : 
in  dispute,  and  they  were  actually  using  and  I 
occupying  all  of  it  for  homestead  purposes,  | 
when  they  wished  to  cut  off  of  the  southwest  i 
end,  and  mortgage,  62  acres  of  it  Adjacent 
to  the  inclosed  tract  on  the  northeast  side 
was  a  strip  of  about  86  acres  that  appellants 
seem  to  claim,  but  which  for  13  years  con< 
tlnnously  was  claimed  and  actually  used  and 
sccupled  by  the  adjoining  landowner.  This 
ftrip,  with  the  Inclosed  tract,  made  about  308 
acres,  or  246  acres  besides  the  62  acres  appel- 
lants wished  to  mortgage.  Th^  applied  to 
Silliman  for  the  loan,  representing  that  their 
homestead  consisted  of  the  806  acres.  He 
had  the  lands  surveyed,  Sheckles  going  with 
the  Burreyw  and  pointing  out  to  him  his  cor- 
ners and  boundaries,  so  as  to  include  the  86- 
acre  strip  as  a  part  of  his  homestead,  and 
thus  embrace  the  308  acres.  Sheckles  and 
wife  then  executed  and  recorded  a  formal 
designation  of  the  246  acres,  all  bnt  the  62 
acres,  as  their  homestead,  and  Silliman  made 
the  loan,  and  took  their  deed  of  trust  on  the 
42  acres  for  security.  Silliman  bad  no  actual 
knowledge  that  the  86-acre  strip  included  in 
the  240-acre  designation  was  not  appel- 
lants'  land,  and  was  not  in  fact  used  and  oc- 
cupied Igr  them. 

A  part  <tf  the  62  acres,  and  also  of  the  rest 
of  tiie  221  acres  of  inclosed  land,  was  cnlti- 
Tated,  and  between  these  parts  was  pasture 
land  used  by  appellants  for  their  stock. 
Their  house,  stable,  etc.,  were  not  on  the  62 
acres,  but  tbey  cnltivated  a  part  of  it  and 
used  the  rest  of  It  for  their  stock.  A  t^iant 
house  was  on  It,  but  the  t«iant  did  not  culti- 
vate or  nse  any  of  the  62  acres,  and  no  fencs 
divided  that  part  from  the  rest  of  the  221  in- 
closed acres. 

The  court  instructed  the  Jnry  to  find  for 
appellees  if  they  believed  that  appdlants 
owned,  used  and  occupied  as  a  home  200 
acres  of  land  in  addition  to  the  62  acres  sued 
for  when  they  made  the  deed  of  trust,  and 


also  to  find  for  appellees  on  the  ground  of  es- 
topp^  if  they  believed  that  appellants  rep- 
resented, to  obtain  the  loan,  that  they  owned 
200  acres  besides  the  land  in  dispute,  and 
their  representations  were  false,  and  the 
lender  in  good  faith  relied  upon  them  as  true 
In  making  the  loan,  and  appellants  at  the 
time  of  getting  the  loan  did  not  actually  re- 
side upon  the  land  sued  for. 

The  appellants  requested  special  charges, 
which  the  court  refused  to  give,  embodying: 
the  Idea  that  where  husband  and  wife  owd 
and  actually  use  and  occupy  a  tract  of  land^ 
as  a  rural  homestead,  and,  in  order  to  mort- 
gage a  part  iSt  It,  falsely  represent  to  a  lender 
that  they  own  and  use  adjacent  lands  actU' 
ally  owned  and  occnpled  by  anoth^  person, 
so  as  to  show  by  that  device  an  apparently 
mor^geable  exc«s  over  200  acres,  they  are 
not  estopped  from  afterwards  claiming  such 
portion  of  the  motgaged  lands  so  used  and  oc- 
cupied by  them  as,  with  the  unmortgagedt 
part,  will  make  up  the  full  homestead  exempt 
Uon. 

We  are  of  opiulon  that  the  courf  b  charge- 
on  the  Issue  of  estoppel  was  wrong,  and  that* 
instead,  the  law  is  as  contended  for  by  ai^ 
pellants.  Since  the  Blalock  dedtion  (76  Tex. 
89,  18  S.  W.  12),  an  estoppel,  It  would  seem^ 
cannot  arise  In  favor  of  a  lender  who  at- 
tempts to  secure  a  lien  on  any  part  of  a 
homestead  in  the  actual  use  and  possession 
of  the  family,  when  based  on  representations 
of  the  husband  and  wife  made  contrary  t» 
the  fact  Whatever  the  members  of  this- 
court  may  think  of  the  utility  or  good  morals 
of  such  a  ruling,  they  must  accept  it  as  law. 
In  Parrlab  v.  Howes.  66  S.  W.  211,  the  Su- 
preme Court,  referring  to  the  Blalock  Case, 
says:  "In  that  case  Blalock  and  wife,  at  the 
time  they  gave  the  m(H:tgage,  were  living 
upon  the  mortgaged  property  as  their  home,, 
and  used  no  other  property  as  such.  They 
represented  that  it  was  not  their  homestead, 
but  that  other  land  was,  which  they  did  not 
then  and  had  never  resided  upon  or  used  aK 
a  home.  In  fact  and  in  law,  the  property 
mortgaged  was  their  only  home,  and  the  court 
so  held,  saying:  *If  property  be  homestead 
In  fact  and  in  law,  lenders  must  understand 
that  liens  cannot  be  fixed  upon  it,  and  that 
declarations  at  husband  and  vrlfe  to  the  con- 
trary, however  made,  must  not  be  relied 
upon.' " 

The  strip  of  86  acres  adjoining  appelfaints' 
inclosed  lands,  and  Included  in  their  home- 
stead designation  for  the  purpose  of  making: 
a  greatw  showing  of  acreage  to  the  leader., 
and  by  such  means  getting  a  loan  on  part  of ' 
the  land  actually  used  and  occupied  by  them 
as  a  home,  whether  In  law  owned  by  them  or 
not,  was  claimed  and  actually  used  and  in 
ponessiui  of  the  a'djacent  landowner,  and 
nnd»  our  decisions  the  lender  relied  upon  ap- 
pellants declarations  and  acts  to  the  con- 
trary at  his  peril.   The  means  of  ascertain- 
ing bow  much  and  what  lands  appellanta-- 
owned,  and  woe  actually  uaing  and  occupy- 
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log,  were  opea  to  tbe  lender.  Thej  eoald 
not  have  deod^ved  Urn  as  to  tbelr  boundaries 
If  the  aurreyior  bad  made  Us  own  tavestiga- 
tkuu  instead  accepting  Sbecfclea*  state- 
ments. 

U,  on  the  next  trial,  tbe  ertdeDce  staowa 
that  appeUants,  wben  they  got  tbe  loan,  were 
actually  twitig  and  occupying  as  a  home  only 
tbe  lands  Inclosed,  and  that  tbe  adlacent 
str^  used  and  in  poasesslwi  of  tbe  ad- 
jolning  landowner,  then  appellants  would  be 
entitled  to  elect  out  oC  tlie  tract  sued  fw 
a  BufltdeDt  quantity  to  mako  up,  wttit  the 
test  of  tb«  inclosed  land,  200  acres,  and  to 
recorer  of  apptfiants  tbe  rent  on  flie  part  so 
elected,  and  appellees  sfaoold  recover  the  rest 
of  tbe  land  In  dispute. 

For  tlie  reasons  giTen,  the  Judgment  la  re- 
vnsed  and  tbe  cause  remandad. 


SHAIN  PACKING  CO.  t.  BURRUS. 

(Court  of  Olril  AppeaU  of  Texas.  May  20, 

1903.) 

VUISANOB—DAMAaBB— POLLUTION  OF  STBBAJK 
— BVIDKNCH. 

1.  Where  plaintiff  sought  to  recovo'  from  de- 
fendant for  BO  negligentlr  condnctinc  Its  pack- 
■err  as  to  pollute  a  stream  od  plainufTs  prem- 
ises, and  cause  a  disagreeable  and  unhealthy 
Bt«ich  abont  Us  residence.  It  was  error  to  ex- 
clude evidence  by  defendant  that  the  stench 
complained  of  origfnated  vhoUy  or  in  part  from 
another  stream  on  plaintiff's  premises,  polluted 
by  others. 

2.  Defendant  was  entitled,  on  croes-examlna- 
tion  of  plaintifTs  witness,  to  Inqnire  as  to  cer- 
tain facts,  tbongh  in  part  contraaietOTy  to  other 
testimony  given  by  the  witness. 

Appeal  from  District  Coart,  Collin  County; 
J.  E.  Dlllard,  Judge. 

Action  by  W.  G.  Bnrras  Rgalust  tbe  Shaln 
Packing  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Abemathy  &  Beverly,  for  appellant.  Abw- 
^oatby  ft  llangnm,  for  appellee. 

KBT,  J.  This  Is  a  suit  to  recover  damages 
and  abate  a  nuisance,  and  upon  trial  resolted 
iu  a  veardlct  and  Judgment  ft>r  the  plaintiff  for 
f 1.250,  and  the  defendant  has  appealed. 

We  stistaln  the  seventh  assipiment  ot  er- 
ror, and  reverse  the  Judgment  The  evidence 
which  the  bin  of  exception  shows  was  ten- 
dered and  excluded  would  have  tended  to 
show  that  fibere  was  a  stench,  at  or  near  the 
plalntifTa  premises,  ortglnattng  from  a  sonroe 
other  than  the  defendant's  pacfeery.  Tbe 
plaintiff  Bought  to  recover,  and  did  recover, 
apoB  tbe  theory  that  the  defendant  had  so 
ucgllgentty  conducted  its  packery  as  to  pol- 
lute a  stream  of  water  on,  the  plaintiff's  prem- 
ises, and  cause  a  disagreeable  and  unhealthy 
stentili  at  and  ahout  hla  residence.  Buch  be- 
ing the  theory  upon  whldi  the  plaintiff  sought 
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to  reca¥a  daougea,  tlM  defmOavt  luid  tto 

right,  If  it  could,  to  ahow  .that  the  staii^ 
and  pollution  complained  of  by  the  plalntUI 
originated,  either  wholly  <x  In  part,  from  an- 
other and  different  source  than  the  defend- 
ant's packery. 

We  cannot  agree  witti  counsel  for  ai^Uee 
In  the  statement  that  tbe  witness  Flnley,  le- 
CeriBd  to  in  tbe  bill  of  exceptlan,  teadfled  fally 
on  the  matters  referred  to  In  tbe  bill.  As  ■ 
matter  ot  fac^  another  bill  of  exception  abown 
that  the  ooort  reused  to  permit  tbe  de- 
fendant's counsel  to  fully  cro8»«xamiDe  Uw 
wttness  as  to  tbe  mattors  lefened  to.  Lt  is 
true  that,  after  the  refnsal  referred  to.  tbe 
plaintiff  recalled  the  witneaa,  and  lie  tiwn 
stated  that  be  had  not  tesUfled  that  titere 
was  any  stench  at  tlw  floor  mQl,  and  did  not 
think  there  was  any,  but  that  be  amefied  a 
stench  wben  passing  under  the  railroad.  Tbe 
bill  of  exception  noder  conslderatkm  shows 
that  tbe  defendant  offered  to  prove,  and  tbe 
Qsnrt  would  not  peimit  it  to  prove,  by  the 
witness  Flnley,  that  tboe  was  another 
branch  running  neariy  parallel  with  and 
about  aoo  yards  from  tte  baneli  alleged  to 
have  beoi  ptdluted,  and  that  along  this  otber 
branch  the  witness  had  often  noticed  a 
stench;  and,  further,  tbat  refuse  water.  iUtb, 
and  refuse  matter  from  a  flooring  mill  In 
whl^  tbe  plaintiff  was  Interested  ww  emp- 
tied Into  tbe  othM-  twancb. 

We  understand  the  bltt  of  exoeptioD  to 
state.  In  substance,  and  signify,  thnt  tbe  wtt- 
ness would  have  testified  as  therein  stated, 
and,  If  be  would,  tbe  defendant  bad  tlie  right 
to  place  such  testimony  befM«  tbe  Jury,  even 
though  It  ml^t  conflict  with  otber  testimony 
fonxterly  givMi  by  the  witness.  But  a  por- 
tion of  it  would  not  have  been  to  conflict 
with  what  the  witness  had  prevfoualy  stated. 
The  trial  court  l>eld  that  the  testimony  of- 
fered was  irrelevant  and  Immaterial,  which 
holding,  we  think,  was  erroneoas. 

At  the  Instance  of  tlie  [dalntlff.  the  court 
Instructed  the  Jury  as  follows:  **The  fact 
that  suits  may  be  brought  by  other  parties 
would  not  impsir  or  defeat  ndaiutiurs  cause 
of  action.  If  any,  against  defendant"  With- 
out Iwldiog  that  this  charge  waa  reversible 
wmr,  we  content  ourselves  with  saying  that 
no  reason  Is  perceived  why  such  instruction 
should  have  been  given.  Ordinarily,  the 
charge  of  the  court  ehould  be  confined  to  the 
Issues  presented  by  tbe  pleadbiga  and  evl- 
deuce,  and  should  not  go  beyond  audi  issues 
and  deal  with  speculations.  Circumstances 
night  extet,  on  account  of  improper  ailment 
to  tbe  Jury,  which  would  warrant  the  court  in 
giving  some  such  admonitory  instruction,  but 
tbe  record  in  this  case  does  not  dlsdoee  aqy 
such  eircamstafices. 

The  otber  assignments  of  error,  relating  to 
questions  of  law,  are  overruled. 

No  opinloB  is  expressed  upon  the  merfta  oC 
tbe  case  as  developed  by  the  testimony. 

Judgment  reveraed,  and  eauae  nmandid. 
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<<3oart  of  Oivll  Appeals  of  Texas.    May  8, 

1B08.) 

AFPBAL— RSCORD-QUESTIONS  tOK  BOVISW. 

1,  Where  tbe  record  od  appeal  contalDS  nei- 
ther findings  Of  fact  nor  bills  of  exceptions,  tbe 
0DI7  question  for  determioatioD  is  whether  or 
not  there  ia  auSlcleDt  eridauce  to  SDpport  the 
jadgmcQt. 

Brror  from  Diatriet  Court,  Haakell  Gotmty; 
P.  D.  SaDden,  Judge. 

A<^OD  by  S.  W.  Scott  anA  othen  against 
B.  W.  HoUer  aod  others.  From  a  judg- 
ment for  platntlflEB,  defendants  bdng  oror. 
Reversed. 

L.  D.  Brooks,  tor  plaintiffs  In  error.  8. 
W.  Bcott,  for  defendants  In  emr. 

8PEER,  J.  Appellees  seek  %o  recover  from 
appellants  820  acres  of  land  In  Haskell  coun- 
ty upon  sutwtantlally  the  followlug  allega- 
tions: Hiat  appellant  B.  A.  Butherford  was, 
on  January  29,  1888.  Indebtei}  to  B.  O.  Smlttk 
and  others,  and  was  then  In  failing  circum- 
stances, and  soon  thereafter  became  wholly 
insolTent;  that  on  said  date,  in  contempla- 
tl<ni  of  insolvency,  and  vltb  Intent  to  binder, 
delay,  and  defraud  bis  said  creditors,  he  ex- 
changed certain  lands  belonging  to  the  com- 
munity estate  of  himself  and  wife  for  other 
property,  the  title  to  which  he  todt  in  his 
wife's  name;  ttat  the  land  In  controversy  was 
a  part  of  the  property  so  received  in  exchange, 
and  that  the  conveyance  to  the  wife  was 
voluntary,  without  consideration,  in  fraud  of 
creditors,  etc.;  that  the  debt  of  said  B.  Q. 
Smith,  which  was  at  that  time  some  fS,000, 
but  afterwaM  reduced  by  payments  to  tbe 
sum  of  ¥3,232.68,  was,  on  January  25,  1892, 
merged  Into  a  Judgment;  that,  after  several 
ineffectual  efforts  to  collect  this  Judgment  by 
tbe  Issuance  of  executions,  said  Smith  caused 
an  execution  to  Issue  to  Haskell  county,  whlcb 
was  levied  upon  the  land  In  controversy,  and 
tbe  same  was  sold  as  the  property  of  R. 
A.  Rutherford,  and  bought  in  by  Smith,  who 
subsequently  conveyed  to  appellee  Ghas. 
Stephenswi,  who  In  turn  conveyed  an  Interest 
to  appellee  8.  W.  Scott  Appellants  answer- 
ed ^  plea  of  not  guilty,  and  Interposed  some 
special  pleas,  not  necessary  to  notice  here. 
7he  court  rendered  judgment  in  favor  of  the 
appellees  for  the  land,  and  the  only  ques- 
tion for  our  determination  Is  whether  or  not 
there  is  sufBcient  evidence  to  support  the 
Judgment,  there  being  nelthw  findings  of 
fact  nor  bills  of  exceptions. 

We  cannot  resist  the  conclusion  that  the 
evidence  wholly  falls  to  support  the  judg- 
ment of  the  court  Tbe  evidence  does  not 
show  that  the  conveyance  was  made  to  thi 
wife  with  the  Intent  to  hinder,  delay,  or  de- 
fraud creditors,  nor  that  It  was  for  any 
other  reason  void  as  to  Rutherford's  credl- 
tors.  Especially  Is  this  true  as  to  Smith, 
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since  the  evidence  tends  very  strooRly  to 
show  that  he  is  precluded  from  attacking 
the  oonveyance  because  of  his  participation 
and  acquiescence  in  the  transaction. 

We  purposely  refrain  from  a  discussion  of 
the  testimony  In  view  of  another  trial. 

The  judgment  Is  reversed*  and  the  cause 
remanded. 


SOMB8  V.  AJNt^WORTH  et  al. 

(Court  ot  Civil  Appeals  of  Texas.  June  10, 
1908.) 

TBIAL-CLOSma  TO  JURY— RBMARKS  OF 
COUNSBU 

1.  On  a  former  appeal  tbe  conrt  decided  that, 
if  plaintiff's  husband's  credit  was  used  at  all 
In  the  procurement  of  money  loaned,  such  mon- 
ey would  be  community  property.  On  the  re- 
trial plaintifTs  counsel  was  permitted  to  argue 
to  the  jury  that  the  comt  held  that,  if  the 
lender  of  uie  money  looked  to  plaintiff's  sepa- 
rate property  for  security,  the  money  would  be 
her  separate  property.  The  jury  decided  fco- 
plaintiff,  although  tbe  evidence  to  rebut  the 
statutory  preauniptlon  that  the  money  was  com- 
munity property  was  very  meager.  Beid,  that 
tbe  coDstructlMi  of  tbe  opinion  by  plaintiff's 
counsel  was  eironeoos  and  prejudidal. 

Appeal  from  McLennan  County  Court;  0. 
B.  Gerald,  Judge. 

Action  by  Peari  Alnsworth  and  another 
against  Mont  Somes.  From  a  Jndjrment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Clark  &  Bollnger  and  J.  A.  Klbler,  tot  ap- 
peU«at   J.  T.  Sluder,  for  appellees. 

KEY,  J.  This  Is  the  second  appeal  In  this 
case.  Tbe  nature  of  the  case  Is  stated  In  our 
former  opinion  in  67  S.  ^V'.  468.  We  sustain 
the  ninth  assignment  of  error,  which  com- 
plains of  tbe  actloo  of  tbe  trial  court  in  per- 
mitting the  ptaintlflB'  counsel  to  discuss  be- 
fore the  Jury  the  opinion  of  this  court  ren- 
dered on  tbe  former  appeal,  and  to  urge  be- 
fore the  jury  a  ccmstroctlon  of  that  opinion 
not  Justified  by  its  terms;  In  which  argument 
It  was  contended  that  the  decision  referred  to 
held,  in  effect  that.  If  the  lender  of  tbe 
money  to  Mrs.  Alnsworth,  for  which  tbe  note 
In  coutroversy  was  executed.  Intended  to  and 
did  look  to  tbe  separate  property  of  Mrs. 
Alnsworth  as  security  for  tbe  debt,  then  the 
money  so  obtained  by  mortgage  upon  her  sep- 
arate property  would  be  tbe  separate  prop- 
sartj  of  Mrs.  Alnsworth.  It  was  held  on  the 
former  appeal,  and  Is  still  held,  that  If  the 
money  referred  to  was,  by  agreement  or  un- 
derstanding between  Mrs.  Alnsworth  and  her 
husband,  borrowed  for  her  separate  estate, 
and  undw  a  contract  which  required  it  to  be 
paid  out  of  her  separate  property,  with  no  in- 
tention that  the  husband  should  be  looked  to 
for  payment  of  tbe  debt,  then  It  would  be  her 
separate  property;  otherwise  It  would  be 
oommunlty  property.  In  other  words,  If  tbe 
husband's  credit  was  used  at  all  In  the  pro- 
curement of  the  money,  then  it  was  commu- 
nity proporty.  The  husband  signed  the  notth 
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and  tbe  lender  testified  that  be  looked  to  the 
hustiand,  as  well  as  the  mortgage,  for  the 
payment  of  the  debt  If  tiie  transaction  was 
In  fact  as  stated  bj  the  lender,  tben  tiie 
money  was  commnnlty  property.  Under  tlie 
statute  the  money  referred  to  was  presumed 
to  be  community  property,  and  the  testimony 
contained  In  the  statement  (tf  facts  tending  to 
Bbow  the  contrary  Is  very  meager  Indeed. 
Hence  It  seems  probable  that  the  jnry,  In 
reaching  the  conclnslon  that  the  note  soed  on 
was  the  separate  property  of  Mrs.  Ahiswortb, 
vrere  Infioenced  by  tbe  erroneoos  constmctlon 
of  onr  fwmer  i^nlon,  which  her  connsel  was 
permitted  by  the  court  to  urge  njfoa  the  Jury 
over  tile  protest  of  the  defendant 
Judgment  rsYeraed,  and  cause  remanded. 


UcGLEl/LAN  t.  MANOUH. 

(Oonrt  ot  GItU  Appeals  of  Texas.  Joly  1, 

1903.) 

■XECUTORS  AND  ADMINISTRATORS— DEATH— 
8HTTLEMENT  OF  ACCOUNTS- JURIS  DIC- 
TION OF  COUNTY  COURT. 

1.  In  view  of  Batts'  Ann.  OIt.  St  art  8857. 
which  makes  limitations  begin  to  mn,  as  to 
salts  on  bonds  of  execaton  and  admlolstrators, 
from  their  death,  i-esignatlon,  remoTsl,  or  dis- 
charge, and  other  provisions  of  tbe  statutes,  it 
must  be  deoned  the  iegidative  intent  that  the 
death  of  an  executor  or  admiuistrator  should 
sever  the  relation  theretofore  existing  between 
him  and  the  estate,  and  tb^efore  it  is  not  with- 
in the  jurisdiction  of  the  county  court,  sitting 
in  probate,  to  determine  the  amount  dns  fraa 
the  deceased  executor  or  administrator  to  the 
estate. 

Error  from  District  Court,  Collin  Conn^; 
J.  E.  Dillard,  Judge. 

Hugh  McClellan,  as  executor  of  B.  C 
White,  deceased,  filed  a  final  Bettleraent  In 
the  county  court  for  R.  C.  White,  as  admin- 
istrator of  John  W.  Baker,  deceased.  T.  F. 
Mangum,  as  administrator  de  bonis  non  of 
John  W.  Baker,  filed  exceptions.  Prom  the 
Judgment  of  the  county  court  an  appeal  was 
taken  to  the  district  court,  where  the  final 
settlement  was  strlckoi  ont  McOlellaa 
brings  error.  Affirmed. 

J.  M.  Pearson,  for  plaintiff  in  error. 

KBIT,  J.  Tbe  natnre  and  result  of  this 
stdt  Is  stated  as  follows  In  tbe  brief  filed  for 
plaintiff  in  error:  "John  W.  Baker  died  in 
Collin  county,  Tex.,  and  left  an  estate,  con- 
sisting of  real  and  personal  property.  R.  O. 
White  was  snwinted  by  tbe  county  court  of 
OoUln  county,  Tez.,  administrator  of  the  es- 
tate of  said  John  W.  Baker.  R.  C  White  ad- 
ministered the  estate  of  said  John  W.  Baker 
for  about  two  years,  and,  before  he  had  fully 
and  finally  administered  tbe  estate,  the  said 
B.  O.  White  died.  At  tbe  time  of  the  death 
of  ths  ssid  B.  a  White,  tbe  said  White  owed 
tbe  estate  of  tbe  said  Baker,  and  the  estate 
of  the  said  Baker  owed  White  certain  com- 
mlsstons,  etc.  Hugh  McClellan  was  appoint 


ed  indqimdait  executw  of  tb»  estate  of  said 
R.  C  White  under  tbe  terms  of  a  -will  left 
by  the  said  White,  ^hlch  appointment  was 
confirmed  by  the  county  court  of  Collin  coun- 
ty, T^,  and  the  said  HcCIelian  proceeded  to 
administer  the  estate  of  the  said  B.  O.  Wliite. 
deceased.  T.  F.  Mangum  was  ai^ofnted  ad- 
ministrator de  b«da  non  ot  tbe  estate  of  said 
John  W.  Baker,  deceased.  For  tbe  purpose  of 
adjusting  tbe  accounte  of  B.  a  White,  as  ad- 
ministrator at  the  estate  <tf  said  John  W.  Ba- 
ker, deceased,  and  in  aider  to  close  the  admln- 
istiatiou  of  B.  C  White-  as  admlnlstEstiK'  of 
the  estate  of  John  W.  Baka,  tbe  said  Ho^ 
McClellan,  as  cacecutor  ot  tiw  estate  of  B.  C. 
White,  deceased,  filed  a  final  settlonent  tm 
R.  a  White  as  admlnMrator  ta  tbe  estate  <a 
John  W.  Baka,  deceased,  to  which  final 
settlemmt  T.  F.  Msngum,  as  administrator 
de  bonis  non  of  tbe  said  John  W.  Baker, 
deceased,  filed  exertions  In  tiie  comity 
court  of  ColUn  comity,  Tez.,  sitting  as  a 
court  ct  probate.  From  tbe  Judgment  ot 
tbe  county  court,  sitting  as  a  court  of  ino- 
bate,  an  appeal  was  taka  to  the  district 
<»urt  ot  C<dlln  county,  Tex.»  where,  at  tbe 
March  term,  1002,  a  judgment  was  rendered 
by  tbe  district  court  striking  out  tbe  final 
settlement  filed  by  Hugh  McCl^lan,  as  ex- 
ecute of  tbe  estate  of  B.  0.  Whit^  deceased, 
of  tbe  administration  at  tbe  said  B.  C  White, 
as  administrator  ot  tbe  estate  of  J<din  W. 
Baker,  deceased,  and  refusing  to  adjudicate 
[  tbe  issues  raised  by  said  final  setUement 
'  The  district  court  held,  In  substance,  that 
where  an  adndnistrator  or  esecntcv  dies  be- 
fore be  finally  administers  an  estate,  tbe 
county  court  sitting  as  a  court  d  ivobate, 
has  DO  authority  or  Jurisdiction  to  determine 
the  matters  in  dispute  between  tbe  deceased 
administrator  In  his  representative  capacity 
and  the  administrator  de  bonis  non  who  suc- 
ceeds In  the  administration,  and  held,  fur- 
ther, that  the  county  court  cannot  aaoertaln 
the  amount  due  by  tbe  deceased  administra- 
tor to  the  estate  which  he  represented,  and 
cannot  grant  a  discharge  of  tbe  deceased 
representative  and  his  bondsmen  from  fur- 
ther liability  on  account  ot  said  administra- 
tion." 

The  ruling  referred  to  is  the  only  qnes- 
tlou  presented  for  decision,  and,  whUe  not 
entirely  free  from  difficulty,  we  have  reached 
the  amduslon  that  the  trial  court  was  cor- 
rect The  relation  ot  tbe  executor  or  ad- 
ministrator to  tiie  estate  ot  tbe  decedent  Is 
one  1^  trust,  and  the  general  rule  Is  that  a 
trust,  not  coupled  with  an  Intoest,  ceases  to 
exist  when  the  trustee  dies,  and  that  tbe  l^al 
representative  of  the  estate  of  tbe  trustee 
does  not  succeed  to  the  orls^nal  trust.  In  the 
absence  of  a  statute  declaring  tbat  result 
Counsel  for  plaintiff  In  error  concedes  that 
there  Is  no  statute  expressly  requtrlng  or  an- 
tbcnrlsing  the  representative  ot  a  deceased 
executor  or  administrator  to  file  a  final  ac- 
count for  and  on  behalf  of  sw^  decedent 
but  contends  that  certain  provisions  ot  tbe 
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statute  regulating  tbe  admlnlstratioii  of  es> 
tates  lead  to  that  result.  Of  tbe  several 
provisions  of  the  statute  relied  on  to  support 
that  contention,  the  most  cogent  seems  to  be 
the  one  vrhlcb  makes  the  common  law  applic- 
able to  executors  and  administrators  when 
not  In  conflict  with  the  statute,  followed  up 
by  authorities  which  sustain  the  contention 
that,  according  to  the  common  law,  It  was 
the  duty  of  an  administrator  of  a  deceased 
administrator  to  settle  the  account  of  his  de- 
cedent. However,  there  are  other  proTistons 
of  the  statute  which,  In  our  view,  lead  to 
the  conclusion  that  the  Legislature  under- 
Btood  and  intended  that,  when  an  executor 
or  administrator  died,  his  relation  to  the 
estate  was  thereby  severed,  and  the  probate 
court  liad  no  jurisdiction  over  the  heirs  or 
legal  representatives  of  the  deceased  admin- 
istrator. For  instance,  according  to  article 
8357,  Batts*  Ann.  Civ.  St.,  limitation  begins 
to  run  as  to  suits  on  bonds  of  executors,  ad- 
ministrators, or  guardians  from  and  after  the 
death,  resignation,  removal,  or  discbarge  of 
anch  executor,  administrator,  or  guardian. 

It  seems  clear  that  when  probate  jurisdic- 
tion has  once  attached,  and  as  long  sm  it 
continues  to  exist,  no  suit  by  the  heirs  can 
be  maintained  In  another  court  against  the 
administrator  or  the  sureties  on  his  bond. 
And  therefore,  while  such  probate  jorlsdlc- 
tion  continues.  It  would  seem  that  the  statute 
of  limitation  could  not  be  operative.  Hence 
we  reach  the  ctmcluslon  that.  In  enacting  the 
article  of  the  statute  referred  to,  it  was  the 
legislative  Intention  that  death  of  an  execu- 
tor or  administrator  should  entirely  sever  the 
relation  theretofore  existing  between  such 
executor  or  administrator  and  the  estate,  and 
that  no  other  person,  nor  the  probate  court 
itself,  could  restore  that  relation  and  adjudi- 
cate the  rights  of  the  first  estate  as  against 
the  estate  of  the  deceased  executtff  or  admin- 
istrator, nor  the  rights  asserted  by  the  repre- 
sentative of  the  deceased  execntor  or  admin- 
istrator against  the  first  estate. 

We  have  found  no  Texas  case  entirely  anal- 
ogous to  this,  but  dte  the  following 
as  tending  to  support  the  views  here  ex- 
pressed: Ingram  v.  Mayuard,  6  Tex.  130; 
Fort  V.  Fltts,  66  Tex.  593,  1  S.  W.  563;  Mar- 
low  V.  Lacy,  68  Tex.  164,  2  S.  W.  52;  Tlm- 
mlns  V.  Bonner,  58  Tex.  668;  Davis  v.  Har- 
wood,  70  Tex.  71,  8  S.  W.  68.  The 
case  of  Bopp  v.  Hansford,  18  Tex.  Civ. 
App.  340,  45  S.  W.  744,  relied  on  by  plaln- 
tlCC  in  error,  is  not  entirely  analogous.  That 
was  a  suit  on  the  bond  of  a  guardian  who 
had  been  removed  by  the  probate  court. 
The  decision  in  that  case  was  rested  upon  a 
provision  of  the  statute  regulating  guardian- 
ships, which  does  not  by  its  terms,  nor  by 
any  other  provision  of  the  statute  to  which 
we  have  been  cited,  apply  to  executors  and 
administrators,  and  it  was  not  there  hdd 
that  the  death  of  a  guardian  would  not  ter- 
minate the  fiduciary  relationship,  and  de- 
prive the  ivobate  court  of  all  jurtadictlon 


J  to  adjudicate  the  rights  of  the  former  estate 
j  and  of  the  estate  of  the  deceased  guardian. 
No  error  has  been  pointed  ont;  and  the 
judgment  la  afBrmed.  Affirmed. 


I    HISSOITBI,  K.  &  T.  BY.  00.  OF  TBXAS 

T.  McGEHBB. 
'  (Ooort  of  OivU  Appeals  of  Texas.  May  20, 

!  1908.) 

NUISANCH— DAUAQES— HARlfLBSS  ERROR. 

1.  On  the  erection  of  live  stock  pens  consti- 
:  toting  a  nuisance  of  a  permanent  nature  near 
!  plaintiff's  premises,  the  measure  of  damages  la 
;  the  depreciation  In  value  of  the  premise*  arising 
i  from  the  maintenance  of  the  nuisance. 
;     2.  Where  a  complaint  stated  a  good  cause  of 
'  action  for  the  maintenance  by  defendant  of 
sto^  pws  near  plaintiiTs  prunlse«,  but  con- 
!  tained  averments  of  damages  from  the  driving 
I  of  cattle  along  the  street  to  the  pens,  and  for 
the  language  used  by  the  drivers,  for  which  de- 
fendant might  not  have  been  liable,  and  objec- 
tions to  these  averments  were  not -followed  no 
I  by  objections  to  the  evidence,  and  it  appeared 
{  from  the  InBtmctions  that  this  feature  did  not 
.  enter  into  the  consideration  of  the  jury  In  ar- 
riving at  a  verdict  fw  plaintiff,  the  judgment 
I  will  not  be  reversed. 

I  Appeal  from  Hays  County  Court;  Bd.  R. 
I  Kone,  Judge. 

Action  by  George  T.  McOebee  against  the 
I  Mlasourl,  Kansas  &  Texas  Railway  Company 
'  of  Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Fleet,  Miller  St  McGlendmi,  for  appellant. 
O.  T.  Brown,  for  appellee. 

FISHBB,  a  J.  As  to  llie  main  question 
Involved  In  the  case,  tbat  1^  as  to  whether 
the  stock  pens  in  questlmi  were  a  permanent 

'  nuisance,  the  case  of  Denison  ft  P.  S.  By.  Co. 

!  T.  O'Maley  (Tex.  Civ.  App.)  45  8.  W.  227,  is 

I  controlling.  Id  the  case  cited,  a  writ  of  error 
was  denied  by  the  Supreme  Court 
As  to  the  questUHi  of  the  atock  pens  being 

'  so  constructed  as  to  divert  the  surface  water, 
and  the  liability  of  appellant  ther^or,  tbe 

:  case  of  Gambler  v.  Bctaterboff  (Tex.  OIt. 

.  App.)  67  S.  W.  314,  is  against  tlie  contoitioD 
of  appellant;  but,  however.  It  la  not  neces- 
sary for  us  to  pass  upon  this  latter  question, 
because  It  la  apparent  from  the  charge  of 

:  the  court  and  the  verdict  ot  flie  jury  that  the 
liability  ot  the  app^ant  for  injury  and  de- 

I  Btruction  of  the  fence  was  not  submitted  to 

I  and  passed  upon  by  the  jury.  The  only  issue 

j  of  damages  submitted  by  the  diarge  of  the 
court  waa  the  depreciation  In  tbe  market 
value  of  appellee's  lands  ariahig  fiiHn  the 

,  nuisance  occasioned  by  tbe  erection  and  oper- 
ation of  tbe  stock  pens.  We  are  of  tiie 
optnka  tiiat  the  appellee's  petition  In  effect 
alleges  a  permanent  Injury  and  nuisance  aris- 
ing from  the  stock  pens,  and  therefore  Uiere 
was  no  error  In  ovomling  aKMllanfa  demnr- 
rers  upon  this  subject 

It  may  be  the  case,  as  contended  Iqr  appel- 
lant; that  it  would  not  be  liable  in  this  ac- 

I     f  L  8m  Nolauoa,  vrt.  H.  Osat  Dtg.  H  US,  Uli 
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Hon  eu  aceovnt  of  danttges  arfsliig  by  drlv- 
ing  tbe  cattle  along  the  public  street  to  the 
pens,  or  on  account  of  the  language  Indulged 
in  by  parties  In  so  driving  tbe  cattle  ^nd  In 
penning  tbe  rame;  and,  if  tbe  demurrer  bad 
been  sustained  aa  to  tbese  avermenta,  still  tbe 
petition  would  bava  presented  a  good  cause 
of  action  on  tbe  ground  that  the  Injury  com- 
plained of  constituted  a  permanent  nuisance. 
The  objections  to  tbe  pleadings  pointed  out 
Ui  these  special  exceptions  were  not  followed 
by  objections  to  tbe  evidence,  and  It  is  clear, 
though,  from  tbe  verdict  of  tbe  Jury,  when 
considered  Id  the  light  of  tlie  cbarge  of  tbe 
court,  that  tbese  matters  did  not  enter  into 
the  consideration  of  the  Jury  In  reaching  a 
verdict.  There  la  evidence  In  tbe  record 
which  authorized  the  Jury  to  draw  the  con- 
clusion that  tbe  cattle  pens  so  erected  and 
used  were  a  permanent  nuisance,  and  we  are 
ot  opinion  that  the  testimony  complained  of 
tending  to  establish  this  issue  was  admissible. 

There  was  no  error  In  refusing  tbe  charges 
requested  by  appellant 

We  find  no  erfor  In  the  record,  «Dd  tlw 
Judgment  Is  affirmed.  Affirmed. 


WBErTBROOK  et  al.  t.  BSUTOJX  NAT. 
BANK  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.  May  SO^ 

1903.) 

NOTES— SURETIBSB— TRUST  DBHD  FOB  DT- 
DBUNITY— RENEWAL  NOTE. 

1.  Where  the  wife  of  the  maker  of  a  note  ex- 
ecuted 8  trust  deed  to  indemnify  a  surety,  such 
deed  did  not  continue  In  force  to  indemnify  the 
surety  on  a  renewal  note  executed  biy  the  same 
parties  without  her  coasent. 

Appeal  from  District  Court  Bell  County; 
Jno.  M.  Fnrman,  Judge. 

Action  by  tbe  Betton  National  Bank  and 
others  against  M.  S.  Westbrook  and  others, 
to  which  Mrs.  Harrison  was  made  a  party 
by  defendants.  From  a  Judgment  for  plaln- 
tlfC  and  In  favor  of  defendant  Harrison, 
the  other  defendants  appeal.  Affirmed. 

Obas.  A.  Jennings  and  Baker  &  Thmnas, 
for  appellants.  A.  h.  Curtis,  for  appellees. 

8TBEETMAN.  3.  This  suit  was  brought 
by  the  Belton  National  Bank  on  a  note  for 
$1,800,  dated  October  27,  1900,  due  Novem- 
ber 4,  1901,  payable  to  said  bank,  and  signed 
by  Richard  H.  Harrison.  M.  8.  Westbrook, 
and  Waller  S.  Baker.  It  was  alleged  that 
RarrlBon  was  dead,  and  only  Westbrook  and 
Baker  were  made  defendants.  They  answer^ 
ed,  and,  among  other  things,  alleged  that 
tbe  note  sued  upon  was  given  In  renewal  of 
a  certain  other  note  for  $1,576,  dated  No- 
vember 4,  1890,  and  due  October  27,  1900, 
executed  by  said  defendants,  together  witti 
Jas.  A.  Harrison,  as  sureties,  and  R.  H. 
Harrison  as  principal,  to  said  bank.  That, 
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at  the  time  said  $1,675  note  was  nceraited, 
Mrs.  Mary  &.  Harrison,  In  order  to  Indemnlfx 
Mid  sureties  against  any  loss  on  account 
of  their  BuretyaUp.  executed  to  W.  H.  Jen- 
kins, as  trustee  for  tbem,  a  deed  ct  tmst  on. 
certain  land  whlcb  w«s  her  aerate  pnw 
erty.  It  was  alleged  that  when  said  note 
became  due  an  extensloo  was  granted,  and 
tbe  note  In  suit  was  given  in  renewal  of  tbe 
balance  due  thereon,  but  It  la  not  alleged  Uiat 
Mrs.  Harrison  consented  to  tbe  renevnU  and 
extension.  Urs.  Harriaon  and  the  trustee  tn 
said  deed  of  trust  were  made  parties  by  tlie 
defendants,  and  it  was  sought  to  subject  said 
im^rty  to  tbe  paymoit  of  such  Judgment  mm 
should  be  reooveied  by  the  bank  befine  the 
defendants  should  be  held  liable.  Mrs.  Har- 
rison luten>osed  a  general  d«nurrw  to  that 
pact  of  the  answer  seeking  Judgment  entot' 
oing  said  deed  of  trust,  which  was  sustained, 
and  the  plaintltC  recoveced  Judgment  for  the 
ftmoiuit  due  upon  tin  note  against  the  wls- 
Inal  defendants. 

Notwltbatandlng  the  action  of  the  court 
In  sustaining  the  genoral  demurrer,  the  tacts 
seem  to  have  tieen  foUy  developed,  and  they 
show  the  execution  of  tbe  deed  of  trust  by  Ura 
Harrison  to  indemnify  tbe  sureties  opon  tbt 
original  note,  but  fall  to  show  that  Mrs. 
Harrison  agreed  to  the  renewal  and  exten- 
sion. 

Appellants  Insist  that  as  Mn.  HarrlacHi 
was  not  a  aurety  to  the  bai^  and  the  deed 
of  trust  was  not  given  by  her  to  secure  tbe 
payment  to  the  bank,  bat  <Hily  to  indemnify 
the  sureties  upon  her  husband's  note,  the 
ordinary  rule,  wbleb  rdeaaes  a  8m»ty  by  an 
extension  of  a  note  without  his  consent,  does 
not  apply.  It  may  be  conceded  that  Mrs. 
Harzison,  or  hw  iwoperty  conv^ed  in  the 
deed  <tf  trast.  did  not  occupy  tbe  poaitian  of 
surety  to  tbe  bank;  that  the  bank  oovld  not 
bave  enforced  the  deed  of  trust  for  Its  own 
benefit,  or  resorted  to  it  as  aeeiwlty;  stlU  it 
does  not  appear  to  us  that  this  would  change 
the  effect  of  the  extension  fif  the  not& 

In  support  Qt  their  cont^tlon.  appellants 
cite  the  following  from  1  Jones  on  Mcwt- 
gagee,  p.  882:  "A  mortgage  given  to  indem- 
nify an  indorser  or  sure^  on  a  note  is  a 
continuing  security  for  all  renewals  of  sn^ 
note  until  it  Is  flnall7  paid.  So  long  as  tiie 
liability  continues,  tbe  security  cbntlnnes  al- 
so." This  prlQclple  is  undoubtedly  true,  but 
It  baa  generally  been  applied  In  cases  where 
tbe  BHHrtgage  was  given  flie  principal  in 
the  note  to  Indemnify  bis  snrettes,  and  In 
eucb  cases,  of  course  tbe  inlncHHU  executed 
tbe  renewals,  and  the  <inestIon  of  hia  con- 
sent to  tbe  idiai^  in  the  contact  conld  not 
arise.  In  one  case  only,  w  tar  as  we  have 
been  able  to  find,  has  It  been  held  tiiat  tbe 
juorigage  would  contlnne  in  toroe  to  eecurs 
a  iienewal  note—wbere  the  mortgage  was  «- 
ecBted  by  a  person  who  did  not  sign  tbe 
renewal  note.  Mayer  v.  Grottendkk.  68  Ind. 
1.  This  case  cites  no  other  aniliorltr  for 
this  doctrine  than  the  paaaac*  ctwre  qvotsf 
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from  Jonai  on  Uortgagea.  whldi  we  think  i 
hMM  reference  to  the  case  of  a  nuvtgage  eze-  i 
cnted  bj  the  principal  debtor  to  Indraintfy  \ 
his  snretlea. 

In  tUa  case^  boweTer,  the  emitract  reall7 
made  by  Utb.  Harrison  la  that.  It  her  hus- 
band ahoidd  fall  to  par  the  $1,S7B  note  which 
was  doe  October  27,  1900,  hor  property 
aheald  stand  good  to  the  aaretiea  on  that 
note.  While  ahe  occupied  no  contract  rela- 
tion to  the  bank,  yet  her  attltode  to  the 
nuetlea  on  that  note  was  preolBelr  that  Dt 
■nre^  for  her  hnaband,  and  we  aee  no  reason 
wb7  title  parttee  to  that  eontraet  dwnld  be 
permitted  to  make  a  different  contract,  graat- 
Ing  an  extension  of  time  to  her  husband, 
without  her  consent  Her  contract  was  to 
Indemnify  them  against  loss  npon  the  origl- 
Hal  note,  and  not  upon  a  nev  and  dUtereat 
note.  The  reasons  why  a  enrety  Is  released 
by  an  extension  of  tbne  to  the  principal 
debtor  are  clearly  stated  In  lAoe  t.  Soott. 
57  Tex.  SS7,  and  they  seem  to  as  to  apply 
in  erory  rewect  to  the  attitode  of  Mrs.  ^r- 
rlaon  In  this  sntt 

We  are  of  opinion  tluit  no  enor  Jam  been 
BhowDt  and  the  Jadgment  is  tberaliim  a^ 
firmed.  Affirmed. 


WESTERN  UNION  THU  00.  T.  OBAW- 
FORD. 

(Oonrt  «f  CHtH  Appeals  of  Texas.  May  27, 

1908.) 

ISLBORAPH  G0MPANIB8— DEATH  MBS9AOB- 
FAILUBB  TO  DEUVBR  —  NBOUOENCB  —  NO- 
TICK  OF  CLAIM— EVI DENCB-INSTRUCTION— 
APPBAL— ASSIQNMGNTS  OT  ERROR. 

1.  A  party  desiring  an  additional  fawtrnctlon 
should  veqnest  it. 

2.  The  Court  of  drll  Appeals  will  not  con- 
sider assignments  of  error  submitted  together 
when  the  questiooB  raised  by  them  are  separate 
and  inflependent,  and  are  presented  m  one 
proposition. 

3.  lu  an  BCtioD  against  a  telegraph  company 
for  failnre  to  deliver  promptly  to  a  third  person 
a  telegram  requesting  him  to  notify  plaintiff  Of 
the  death  of  the  latter'a  mother  and  of  the  ttana 
of  the  faaeral,  evidence  of  the  whueabonts  of 
plaintiff  on  the  day  the  message  was  seat  was 
admissible  to  show  that,  if  it  had  been  prompt- 
ly delivered  to  the  addrenee,  he  could  have  de- 
liTered  it  on  the  same  day  to  the  plaintiff. 

4.  The  filing  of  suit  and  the  issuance  and 
service  of  citation  within  90  days  of  the  date 
the  message  was  sent  relieved  pIsIntifF  of  the 
necessity  of  presenting  bis  claim  in  writing 
within  that  time,  as  requited  by  the  stipulation 
subject  to  which  the  message  was  sent. 

Ik  There  being  evidence  that  wcNjtd  authorlce 
As  jnry  to  eondode  that,  under  the  clrcnmstanr 
oes,  the  fonera)  would  not  have  been  postptmed 
in  order  to  await  the  delayed  arrival  of  plaio- 
tlff,  he  was  not  negligent  in  falling  to  send  a 
tawgram  requestlug  such  postponement. 

Appeal  frmn  District  Coort,  Mills  Oonntgr; 
Jn&  W.  Goodwin,  JTodge. 

Action  by  B.  G.  Crawferd  against  tte 
Weateffo  Uniim  TdegrasA  Oranpany.  Jndg- 
mtent  for  plaintiff,  ud  defendant  appeahL 
Affirmed. 


Arch  Grinnan.  tot  appellant  B.  li  R. 
WllUams  and  Oox  ft  Anderson,  for  appellee. 

7ISHBR,  O.  3.  Tba  appeUec,  Crawford, 
sued  the  tdemph  company  Cor  failnre  to 
Samnptly  driver  the  following  tdegram: 
"Orandall.  Texas,  Jnne  15th,  19(KL  To  Bob 
Atkinson:  Mother  Is  dead.  Will  bnry  to- 
m<nrow.  Notify  Bd.  [Stgned]  J.  D.  Craw- 
ford." Verdict  and  Judgment  wan  in  ap* 
pellee's  favor. 

We  find  tin  following  Cacta:  J.  D.  Oraw- 
fnd,  the  sendM  of  the  message  la  a  brother 
«C  B,  G.  Crawf(»^  and  it  waa  for  the  pnr- 
poM  of  notifying  B.  O.  Orawfbrd  of  the  deatb 
of  Us  mother.  The  person  Bd.,  mentioned 
In  tile  message,  was  the  pls^tlff.  The  party 
to  wham  it  was  sent.  Bob  Atidnaon.  was  the 
friend  of  tlie  plaintiff,  and  lie  and  the  plaln- 
tiCC,  at  the  time  tiie  message  was  raeelred  at 
GoldtbwBlte,  Tex.,  both  resided  at  that  town 
within  the  free  delivery  limits.  The  mes- 
sage was  received  at  Ooldthwalte  abovt  S:90 
o'clock  p.  m.  on  Jane  ISth,  but  was  not 
deUvcfied  nntll  the  fellewing  day.  If  It  had 
been  delivered  to  Bob  Atidosm,  be  would 
ba-we  jtrcKoptly  notified  Ite  plaintiff,  who 
conld  have  boarded  -a  tr^  ca  tte  nie^  of 
the  15th,  and  have  reached  the  town  of  Oran- 
dall before  the  burial  ot  hla  mother.  The 
dehty  In  the  delivery  of  the  message  deprived 
him  of  his  fvlvllege  of  being  present  at  the 
funeral  of  his  mothor,  and  we  And  that  the 
appellant  was  guUty  of  negligence  In  not 
promptly  delivering  the  message  to  Bob  At- 
kinson on  the  evening  vt  June  16th.  From 
the  date  of  the  message  up  till  late  In  the 
evenlog  of  that  day  Bob  Atkinson  was  In 
the  town  of  Ooldthwalte,  and  the  message 
eonld  have  been  delivered  to  talm,  if  appel- 
lant's messenger  bad  exercised  ordinary  dili- 
gence and  care  to  have  found  Bob  Atkinson. 

Tbe  charge  of  the  oonrt  complained  of  In 
the  eighth  assignment  of  errw,  vras  proper 
under  the  fiicts.  As  a  matter  of  fact,  it  was 
an  Issue  brought  Into  the  case,  and  insisted 
upon  by  app^ant  as  one  of  Its  defenses.  If 
the  defendant  desired  any  additional  Instmc- 
tioo  on  tiie  subject  of  its  not  being  required 
to  deliver  outdde  of  tbe  free  delivery  limits. 
It  should  hftve  been  requested. 

The  tenth  and  twentieth  assignments  of 
error  are  aubmltted  together,  and  the  ques- 
tions raised  by  them  are  presented  In  one 
proposition.  Tbe  two  questions  are  separate 
and  Independent;  that  la,  they  do  not  relate 
to  tlM  same  subject  Therefore  we  decline 
to  consider  tbe  proposition  submitted  uoAev 
these  assignments  fmtber  than  to  State  that 
the  evidence  as  to  the  whereabouts  of  plain- 
tiff, B.  O.  Crawford,  was  admissible,  in  order 
to  establish  the  fact  that,  if  the  message  had 
been  promptly  delivered  to  Atkinson,  It 
could,  iQion  June  15th,  bave  been  by  htm  de- 
llvneid  to  the  plalnUfC 

Our  findings  of  tact  dispose  of  those  assign- 
ments tiiat  complain  of  the  verdict  and  lodg- 
ment being  contrary  to,  and  not  supported  bj. 
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the  evidence.  The  eridence  complained  of  in 
appellant's  nineteenth  assignment  of  error 
"was  not  admissible.  The  letter  written  by 
the  agent,  Ohurcb.  addressed  to  his  super- 
intendent, long  after  the  transaction,  was 
hearsay.  The  same  objection  may  be  urged 
to  the  evidence  set  ont  under  the  twenty-flrst 
assignment  of  emH:.  What  the  messenger 
boy,  Adams,  said  to  Church,  was  hearsay. 

The  filing  of  suit  and  the  issuance  and 
service  of  citation  within  90  days  of  the  date 
of  sending  the  message  relieved  the  appellee 
of  the  necessity  of  presenting  bis  claim  in 
wrltlt^  within  that  time.  Western  Union 
Telegraph  Co.  v.  Pbillips  (Tex.  Sup.)  69  8. 
W.  63;  Id.  (Tex.  Civ.  App.)  69  S.  W.  997. 

In  disposing  of  tbe  sixteenth  assignment 
of  error  we  cannot  say  that  the  facta  estab- 
lish tbe  proposition  tliat  tbe  appellee  was 
guilty  of  negligence  in  not  sending  a  tele- 
gram requesting  a  postponement  of  the  fu- 
neral of  his  mother.  There  Is  some  evidence 
that  would  authorize  the  jury  to  conclude 
that  under  the  circumstances  tbe  funeral 
would  not  have  been  postponed  in  order  to 
await  tbe  delayed  arrival  of  the  plaintiff. 

We  find  no  errw  In  the  record,  and  tiie 
Judgment  la  affirmed.  Affirmed. 


SUPBJEBfE   RULING   OF   THB  FBA- 
TERNAL  MYSTIC  CIROLB  v. 
CRAWFORD.* 
(Court  of  Civil  Appeals  of  Texaa    Jane  6. 

1903.) 

LIPB  IN8URANCB  —  BXAMINATION  —  WARRAN- 
TIBS  A8  TO  HEALTH  —  BXPRB8B10N8  OF 
OPINION— BVIDBNCB—SUFFICIBNCT. 

1.  A  fraternal  order,  after  receipt  of  assess- 
ments from  a  pereon  and  delivery  to  bim  of  a 
benefit  certificate,  cannot  question  his  member- 
ship, tiioogh  he  were  not  initiated. 

2.  Where  an  applicant  for  membership  in  a 
fraternal  order  is  examined  by  a  physician  hav- 
ing authority  from  the  state  deputy  to  examine 
his  owo  applicants  for  membership  and  have 
pliyHidans  of  his  own  sdection  sign  the  reports, 
and  such  examination  is  signed  by  an  approved 
examiner  of  the  order,  it  is  anfflcient,  though  the 
laws  of  the  order  declare  that  uo  examination 
shsll  be  legal  unless  made  by  an  examiner  ap- 
proved by  the  supreme  medical  director. 

3.  The  applicant's  answer  that  he  has  never 
ha&  any  serious  illDess  may  be  considered  as  a 
mere  expression  of  opinion,  which  will  not  avoid 
the  policy,  thoogb  untrue,  unless  he  knew  of  its 
falsity. 

4.  An  spplicaat  for  life  Insnrance  answered 
negatively  questions  as  to  whether  he  had  had 
any  serious  illness,  local  disease,  disease  of  the 
long,  pleurisy,  pneumonia,  or  Inflammation  of 
the  lungs.  The  evidence  tended  to  show  that 
he  was  suffering  from  tuberculosis,  and  had  bad 
pleuropneumonia  when  he  made  the  several  an- 
swers. Physicians  stated  that,  becsuse  he  died 
of  general  tuberculosis,  they  attributed  his  for- 
mer illness  to  a  tubercle.  The  spplicaat  stated 
be  bnd  been  treated  for  la  grippe,  and  tbe 
physician  who  treated  liim  stated  that  bis  lungs 
were  not  attacked  until  just  prior  to  his  death. 
The  examining  physician  examined  him  thor- 
oaghly,  and  found  him  sound.   The  physicians 

*R«b«Krtng  denied  July  S,  IMS. 
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did  not  tdl  his  wife  he  ksd  tobocidode  ontU 

after  his  death.  There  was  other  similar  testi- 
mony. Beld  sufficient  to  sustain  a  finding  that 
deceased's  answers  in  his  apiplicatlon  were  true. 

Appeal  from  District  Gonrt  Barkw  Ocnm- 
ty;  J.  W.  Patterson,  Judge. 

Action  by  Xj.  P.  Crawford  against  tbe  Su- 
preme Ruling  of  the  Fraternal  Mystic  Cir- 
cle. From  a  judgment  la  favor  ot  plaintiff, 
defendant  appeals.  Affirmed. 

MeOaU  ft  Temple  and  W.  D.  WUUama,  for 
appellant  J.  M.  Bleharda,  for  appdtee^ 

BPBBR,  J.  Appeltoe  la  tiie  snrrlTing  wid- 
ow of  W.  H.  Ohivftwd,  deceased,  and  appel- 
lant la  a  fraternal  Insurance  order  chartered 
nnder  the  laws  of  the  state  <rf  PeonsrlTanla. 
having  agents  and  snbordlnate  mUnga  or 
lodges  In  tUs  state.  Tbe  suit  was  InsUtnted 
by  appose,  as  beneficiary  In  a  benefit  fond 
certtflcate  Issoed  by  appellant  to  her  deceased 
husband,  and  the  defenses  were  general  de- 
nial, mnunembersbip  In  the  order,  and  pleas 
of  fiand  and  false  etatranenta  upon  llie  part 
of  deceased  In  bis  applications  for  member- 
ship and  reinstatement  in  the  local  ruling. 
Appellee  rolled  by  a  plea  of  estoppel  to  ap- 
pellant's rl^ta  to  deny  deceaaed'a  mouber- 
ship.  Upon  a  trial  bttCore  the  eomrt.  jodg- 
ment  waa  entored  In  favor  of  appellee  for 
the  amount  of  tbe  certificate,  and  the  Insur- 
ance order  an»eala> 

The  first  assignment  of  enw  la  that  the 
court  erred  in  rendering  Judgment  against 
appellant,  becaaae  deceased  was  new  In- 
itiated Into  the  Fraternal  Mystic  Circle.  Tbe 
evidence  does  show  that  deceased  nev^  ap- 
peared before  tbe  local  ruling  for  InttlaticHi 
and  was  never  Initiated  Into  the  order,  but 
It  further  appears  that,  with  a  fun  knowl- 
edge of  this  fact,  the  rnllng  reodved  aU  Us 
assesnnenta  and  does,  and  dellrered  to  Um 
the  benefit  certificate.  We  tldnk  timt  In 
thus  treating  him  as  a  member,  and  In  de- 
livering to  him  the  cerH&iate,  the  appelant 
cannot  be  heard  tb  qnestlott  his  membership. 
It  has  waived  the  matter.  Order  of  Oolnm- 
bus  V.  Fnqua,  00  S.  W.  102(^  1  Tex.  CL  Bep. 
689;  McObrkle  v.  Tex.  Ben.  AasX  71  Tex. 
149,  8  8.  W.  616;  Knights  of  Pythias  of  the 
World  T.  Bridges  (Tex.  CIt.  A^)  39  S-  W. 
83a 

The  second  and  third  assignments  com- 
plain that,  deceased  never  having  beea  duly 
examined  by  an  authorised  medical  examiner 
of  the  order,  tiie  Judgment  was  Ux  that  rea- 
son erroneous.  The  laws  of  the  order  pro- 
vide that  "no  examinations  for  (he  order 
shall  be  legal  unless  made  by  an  examiner 
approved  by  the  snpreme  medical  dta«ctoT," 
and  It  seems  that  th«e  waa  such  approved 
examlner^ne  Dr.  W.  W>  Wilkes— at  Waco, 
where  deceased  applied  fbr  memberslfip  and 
was  examined,  whose  name  Is  subscribed  to 
the  report  of  tbB  medical  examination  of 
the  deceased.  He  denies  Utat  he  nwde  tbi^ 
examination,  bnt  admits  tSiat  be  pmbabir 
signed  the  nport  at  tbe  instance  of  I>r 
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SonUiwwtli.  a  depaty  ors&iiiaer  As  ttie  or- 
der. Dr.  Sonthwortli  tMtlfled  tbat  Dr.WllkM 
was  present  during  fbe  latter  part  of  the 
amlnatlon  and  elgned  tbe  reprat,  He  fm^ 
ther  testified  that  lu  examined  deceued  falm- 
eelf,  through  an  arrangonent  with  the  state 
d^u^  ot  tbe  order,  by  which  he  (South- 
worth)  waa  to  examine  Us  own  appUcanta 
for  membership,  and  to  bare  pbTsldans  of 
bla  own  selection  to  sign  the  r^Nxrta,  wUcb 
ware  to  be  approved  wtttaont  farther  exam- 
ination, and  tbat  be  bad  esunlned  maiv  of 
bla  applicants  and  nerer  heard  the  mattor 
questioned.  In  this  state  of  tbe  evidence 
we  cannot  say  the  examination  waa  not 
aafOdent. 

Appellant  complains  tbat  certain  answers 
of  deceased  to  the  medical '  examlnor,  the 
trnthfalnesB  of  whlcb  by"  the  terms  of  tbe 
certificate  he  bad  warranted,  were  In  fact 
false  and  a  umcealment  of  the  real  facta, 
and  that  be  knew  them  to  be  false  and  In- 
complete, notably  to  the  fonrtta  and  seventh 
questkma,  which  were;  "(4)  Have  you  had 
any  salons  Ulneos,  local  disease,  or  personal 
Injnryr*  to  wblch  he  answered  "No";  "(7) 
Have  yon  ever  been  sabjoct  to,  or  bad  any 

ot  tbe  following  dlsordeit  or  diseases?   

Disease  of  tbe  lung;    plevrlsy;   

pneumonia,  or  Inflammation  of  the  Inngs.*' 
To  each  wblch  the  deceased  answered 
"No."  It  seems  to  ns  that  the  answer  of 
an  arolicant  for  life  insurance  open  bis  own 
life  ti»t  be  has  never  had  any  serious  Ill- 
ness should  be  considered  aa  a  mere  expres- 
sion of  opinion  as  to  the  character  of  the 
sickness,  and  should  not  avoid  tbe  policy, 
even  though  such  answer  was  untrue  pro- 
vided, ot  course,  tbe  applicant  did  not  know 
ot  its  falsity.  The  form  ot  the  question  nee* 
essarlly  calls  for  an  opinion,  and  an  agree- 
ment to  wairant  tbe  truthfulness  fxf  the  an- 
swer Is  no  more  tban  to  warrant  that  the 
applicant  will  make  a  bona  flde  answer  aa 
to  his  opinion  of  tbe  character  of  bla  aliment. 
See  H(«le  v.  Ins.  Co.,  N.  T.  Supa.  Ct 
607;  Illinois  Mas.  Ben.  See.  v.  Wlnthrop,  8B 
DL  D87;  Bacon,  Ben.  Soc.  |  284.  But  wheth- 
er this  be  the  true  doctrine  ot  not,  we  are 
not  prepared  to  hold  that  there  la  not  suffi- 
cient evidence  In  tiie  record  to  support  a 
finding  that  the  answers  of  deceased  were 
true.  There  Is  evidence  tending  to  show 
tbat  he  was  suffering  from  tubercnloflda,  and 
had  bad  pleuropneumonia,  at  the  time  he 
made  the  several  answers  and  warranties. 
But  the  physicians  who  testified  for  aK>el- 
lant  say  that  because  deceased  died  of  gen- 
eral tuberculosis,  they  attributed  bla  former 
Illness  to  a  tubercular  origin.  In  answer  to 
the  question  whether  w  not  he  bad  been  pro- 
feaskmally  treated  by  a  physician  for  sick- 
ness in  the  past  five  years,  deceased  replied 
that  he  had  for  ''\a  grippe,"  and  gave  the 
name  and  residence  of  the  physician  who 
treated  him.  This  physician  testified  tbat 
bla  lungs  wen  not  seriously  attacked  till 
just  before  his  death,  which  occurred  In  Oc- 


tober, 1001,  while  the  re^eoentationB  of  de- 
ceased were  made  In  March  and  May  preced- 
ing. Dr.  Southworth  testified  that  he  exam- 
ined deceased  tboroui^ly,  and  found  him  all 
right— as  sound  as  a  dollar.  Appellee  testt 
fled  that  deceased  had  a  spell  ot  la  grippe  in 
June  or  July,  1900,  and  was  confined  to  his 
bed  tor  a  week  or  ten  days,  though  this 
sickness  was  not  serious  or  dangerous;  and 
was  again  sick  in  April,  1801,  tor  about  five 
daya,  but  tbat  she  did  not  consider  this  at 
all  serious  or  dangerous,  and  that  he  was 
soon  out  and  attending  to  his  business  as 
usual;  and  that  he  waa  In  good  health  from 
about  May  1.  1001.  to  last  of  August,  1901. 
That  she  never  heard  either  of  bis  physicians 
say  that  he  had  general  tuberculosis,  or  con- 
sumption, until  after  his  death.  Tbat  she 
never  beard  her  husband  complain  of  lung 
trouble.  We  think,  from  this  and  other  sim- 
ilar testimony  contained  in  tlie  record,  that 
tbe  trial  court  was  warranted  in  flndii^ 
tbat  deceased's  various  answws  and  war- 
ranties complained  of  were  true. 

This  disposes  ot  all  aeelgnmente  of  error 
but  the  fifth,  which  Is  to  the  effect  tbat  the 
court  erred  in  not  finding  for  defendant  be- 
cause the  evidence  shows  a  conspiracy  up- 
on tiie  part  of  Crawford  and  Southworth  to 
defraud  the  appellant  order.  But,  after  hav- 
ing carefully  examined  the  testimony,  we 
conclude  that  this  assignment;  too,  should 
be  overruled.  The  deceaaed  waa  a  traveling 
salesman,  and.  while  at  Waco  on  traidnesB. 
met  Dr.  Southworth.  whom  he  had  formerly 
known,  and  there  underwent  tiie  examlnstion 
and  applied  for  membership  In  the  local  ruling. 
This  is  probably  suffldcmt  explanation  of  his 
not  applying  to  the  local  ruling  In  hla  home 
dty— Weatherford,  Tex.  While  the  evidence 
raises  a  probable  snspldon  of  fraud.  It  lacks 
that  certainty  conclusiveness  which  would 
require  of  us  a  reversal  of  the  trial  court's 
Judgment  up(m  this  issue. 

Appellee's  cross  asdgnment  of  error  is 
also  ovwruled,  and  the  Judgment  of  tiie  dis- 
trict court  In  all  things  affirmed. 


GULF.  O.  &  8.  F.  BY.  CO.  v.  BOANB. 
(Court  of  CHvll  Appeals  of  Texas.    May  6, 

1008.) 

HASTBR  AND  SERVANT— RAILROADS— PERSON- 
AL INJURIES— NEQLIOBNCH— INSTRUCTIONS. 

1.  It  was  not  errw  to  luBtmct  that,  where  a 
carpenter,  woriiing  on  a  railroad  bridge,  seeing 

an  approachiug  train  about  three-quarters  of  a 
mile  diatant,  started  to  leave  the  bridge,  but, 
aeelng  an  ircm  rod  on  the  track,  and  apprebend- 
Ing  danger  to  the  train,  ran  on  the  track  and 
removed  the  rod,  but  the  train  was  moving 
fapter  than  he  had  reason  to  suppose,  and,  in 
order  tu  avoid  being  run  down,  he  expeditiously 

6 laced  himself  oa  the  abutment  of  vie  bridge, 
:  appearing  to  him  to  be  the  only  safe  place 
then  accessible,  and  the  engineer  saw  plaintiffs 
danger,  or  contd  have  done  so  by  the  use  of 
ordinary  care,  and  the  high  rate  of  speed  and 
the  momentam  thereof  threw  plaintiff  from  tbe 
abutment,  and  the  engineer,  by  ordinary  caret 
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coQld  hare  stopped  tlie  train  or  slackened  tti 
speed  after  he  tuscoTered  plaintlfrs  daager,  or 
after  the  danger  could  have  been  diacoTered  by 

a  man  of  ordinary  prudence,  thereby  avertinir 
the  danger,  such  fallore  on  bis  part  waa  negli- 
gence, and  plaintiff  could  recover  agafnst  the 
company. 

2,  Where  the  charge  of  the  court  correctly 
presented  all  the  issues,  there  was  no  error  iu 
refusing  requested  instructions. 

Appeal  from  District  Court,  Bell  County; 
Jdo.  M.  Furman,  Judge. 

Action  by  J.  L.  Roane  against  the  Gulf, 
Colorado  &  Santa  F€  Railway  Company  for 
personal  Injuries.  From  a  judgment  for 
plaintiff,  defendant  appeala  Affirmed. 

J.  W.  Tenry  and  Ballinger  Milla,  for  app^ 
lant  W.  O.  Halbert,  tor  appellee. 

FISHER,  C.  J.  The  appellee,  J.  L.  Boane, 
tnatltuted  this  suit  In  the  district  court  of 
Bell  county  to  recover  of  ai^ellant  damages 
for  Injuries  sustained  by  him,  alleged  to  have 
been  caused  by  the  n^IIgenoe  of  the  appel- 
lant, the  appellee  all^^li^.  In  substance,  that 
on  or  about  the  lia  day  of  Oetobw,  1809,  he 
was  employed  the  appellant  as  a  bridge 
carpenter,  and  was  on  that  date  wwklng  for 
the  ai^llant  on  Its  bridge  over  what  la 
known  aa  "Knob  Ore^"  about  two  idIIm 
southeast  of  Temjde,  Toe.,  i^frlng  the 
some;  that  about  1  o^clock  In  the  afternoon 
of  that  date,  while  Oie  appellee  and  other  la- 
borers were  working  on  said  bridge,  a  train 
ot  the  appellant  was  seen  approaching  from 
the  north,  rising  over  a  hill  some  half  or 
three-quarters  ot  a  mile  away  from  the 
bridge.  The  appellee  and  ftll  the  other  labor- 
era  who  were  working  wlUi  him  started  to 
leave  the  bridge  to  get  out  of  the  way  of  the 
approaching  train,  and  that,  aa  the  appellee 
was  BO  leaving  the  bridge,  he  caught  sight  of 
an  Iron  bar  about  five  or  six  teet  long  lying 
on  tile  tnuft  on  the  brl^e  between  the  rails, 
and  parallel  to  them.  Appellee  allied  that 
the  aatd  bar  In  that  position  waa  dangerous 
to  the  safety  of  the  approaching  train,  and 
that  be  turned  back  to  remove  the  bar  from 
the  track  before  the  train  should  reach  the 
bridge.  Appellee  alleged  ttiat  the  train  was 
approaching  at  a  rate  greater  than  the  usual 
speed  of  the  appellant's  trains,  and  that  when 
he  turned  back  to  remove  the  bar  he  thought 
he  had  ample  time  to  do  so  and  then  to  es- 
cape to  a  place  of  safety;  that  he  picked  up 
the  bar,  and  threw  ft  off  the  track,  and  then, 
glancing  back,  discovered  that  the  train  was 
right  upon  him.  He  alleges  that  when  he 
discovered  his  danger  there  was  no  way  of 
escape  from  his  position  of  danger  except  to 
get  on  the  end  of  one  of  the  abutments  of  one 
of  the  rock  piers  of  the  bridge,  which  he  did, 
going  on  the  north  end  of  the  pier,  which 
was  near  him;  that  Just  as  he  reached  the 
said  pier  the  train  rushed  by,  and  that  the 
dnst,  etc.,  caused  by  the  train  and  Its  motion 
and  Inertia  were  so  great  as  to  oiuse  him  to 
fall  off  the  pier  onto  the  rocks  below,  recetv- 
Ing  the  Injuriea  of  which  he  complains,  whlift 


he  alleges  have  Injured  him  for  life.  He 
alleged  that  his  Injuries  were  caused  by  thf* 
negligence  of  appellant's  engineer  In  t^ar?''- 
of  the  train  In  not  slowing  or  stopping  th*^ 
train  as  It  approached  htm.  The  appellant 
answered  by  general  denial,  and  that  the  ap- 
pellee waa  grullty  of  contributory  negligence 
In  stepping  otT  the  track,  and  stopping  so  near 
the  same  as  to  cause  the  Injuries  be  com- 
plains of.  Verdict  and  Judgment  were  In  ap- 
pellee's favor  for  JIO.OOO. 

The  court,  after  stating  the  case  and  the 
Issues  Involved,  and  defining  negligence  and 
eontrlbotory  negligence,  Instructed  the  Jnry 
as  follows:  "(8)  Now,  if  you  "find  from  the 
evidence  that  at  the  time  and  place  as  al- 
leged the  plaintiff  was  working  on  the  de- 
fendant's track,  and,  se^ng  a  train  of  cars 
approaching,  and  also  at  the  same  time  see- 
ing a  bar  or  rod  of  Iron  lying  on  tSie  track, 
and  apprehending  danger  to  socb  moving 
train,  he  ran  upon  the  track  to  move  and  did 
move  the  same,  but  that  the  said  train  was 
moving  faster  ttian  he  supposed  aral  had  reas- 
on to  suppMe,  and  that  when  he  did  remove 
said  bar  tliat  said  train  was  ahnost  upon  Urn. 
and,  in  order  to  avoid  being  nm  down  and 
crushed  thereby,  he  expeditiously  placed  him- 
self (tiavlng  barely  time  to  do)  upon  the  abut- 
ment of  said  brlt^e,  It  appearing  to  plaintiff 
In  the  emergency  to  be  the  only  safe  i^ce 
then  accessible;  and  if  you  further  find  that 
the  engineer  operating  Qie  engine  drawing 
said  train  saw  plaintiff's  danger,  or  by  the 
nse  of  ordinary  care  and  diligence  could  have 
seen  his  danger,  bat  made  no  effort  to  atop 
said  train  or  slacken  the  speed  thereof;  and 
If  you  farther  find  that  the  high  rate  of 
speed  at  which  said  train  passed  plaintiff,  and 
the  force,  momentum,  and  motltm  thmof. 
threw  plaintiff  fTom  said  abutment  to  the 
ground,  Injmlng  him  as  alleged;  and  if  you 
fortbo!  find  that  said  engineer,  by  the  use  of 
onUnary  care  (sn<A  aa  a  prudoit  man  under 
ISka  dremnstances  would  have  used  to  avoid 
Injury  to  plaintiff),  could  have  stopped  said 
train  or  slackened  the  speed  tbweof,  after 
cHscovering  plalnHfTs  danger  {or  after,  by 
ttie  exercise  of  ordinary  care,  his  danger 
could  have  been  discovered  by  a  man  of  or- 
dinary prudence),  and  thereby  averted  the 
danger  and  avoided  the  Injury  to  irialntUf— 
ttken  such  billure,  under  atich  clrcmnstances. 
on  the  part  of  su^  eng^eer,  would  be  such 
negligence  as  would  entitle  plaintiff  to  re- 
cover damages  for  audi  Injuries^  aa  are  the 
proximate  and  direct  resolt  of  audi  n^l- 
gence;  and  If  you  ao  find,  you  will  find  a 
verdict  for  plaintiff."  We  find  that  tiiere  Is 
evidence  In  the  record  which  authmlsed  the 
above  Quoted  chat^e.  We  also  find  that  tiie 
appellee  waa  not  guilty  of  contrfbatory  negll- 
genoe,  and  that  the  vwdlet  and  Judgment  are 
not  SKcesrive.  The  court  In  Ita  charge,  also 
submitted  the  Iwue  of  eontributorj  nc^ 
gence.  The  charge  of  the  court,  when  eon- 
I  Bldered  as  a  whole,  correctly  presented  an  the 
lasues  that  arese  frem  the  evidence  and  tiie 
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pleadlDgs,  and  tbere  w&i  no  ettot  In  refusing 
the  appellanf  a  requested  lostnictlonB.  There 
was  no  error  In  tbe  ruling  of  tbe  court  con- 
eemlDg  tbe  argument  of  counsel,  as  com- 
plained of  In  appellant's  blllf  of  exceptions. 
There  Is  no  complaint  tbat  tbe  verdict  Is  el- 
cessWe.  and  tbe  argument  of  Mr.  Halbert, 
complained  of,  was  promptly  withdrawn,  and 
the  Jury  Instructed  "not  to  consider  tbe  same. 
But  however,  we  do  not  tiHInk  It  was  so  ob- 
jectionable aB  was  calcalated  to  wrongfully  In- 
flueuee  tbe  Jury.  The  argument  of  Judge 
Banks,  which  Is  complained  of.  we  think  was 
admissible.  It  was  based  upon  tbe  evidence, 
and  be  bad  the  right  to  draw  the  conclusions 
stated  In  bis  argnment  from  tiie  c(Hiduct  of 
these  witnesses. 

We  find  no  error  In  tbe  record,  and  tt» 
Judgment  la  afllnned.  Affirmed. 


UISSOnBI,  K.  &  T.  BY.  00.  Or  TBXAB  v. 
SrOBBY. 

(Oonrt  of  ClvU  Appeals  of  ^xoa.  April  28, 

19US.) 

CARRIERS  OF  8TOCK-DELAT  IN  SHII*MBNT~ 
HBASURB  OF  DAMAQB8-IN8TRUC- 
TIONS-EVIDBNCB. 

1.  In  an  actfou  for  delay  in  shipment  of  cat- 
tle, the  court  charged  that  the  measure  of  plaln- 
tifTs  damages  was  an;  difference  between  the 
market  price  of  the  cattle  at  tbe  time  they 
were  delivered  and  such  price  at  tbe  time  when 
they  should  have  arrived,  "and  in  addition,  if 
any,  the  market  value  by  reason  of  loss  In 
weight  snatained,  if  any,  during  the  time  elaps- 
ing between  the  time  that  they  did  re&ch  their 
destination  and  the  time  that  they  diould  have 
reached  it  If  transported  and  delivered  with  rea- 
sonable dispatch."  Held,  though  not  clear,  not 
misleading,  the  court  evidently  Intending  la  the 
first  clause  to  submit  the  item  of  damages  based 
on  a  decline  in  the  market  price,  and  in  the 
second  the  damages  on  account  of  shrinkage, 
and  it  appearing  that  the  Jury  did  not  assess 
double  damages. 

2.  The  petition  alleged  a  contract  for  ship- 
ment to  East  St.  Louis,  111.,  but  did  not  al- 
lege whether  the  contract  was  written  or  oral. 
The  written  contract  offered  In  evidence  was 
to  ship  to  St.  I'ouis,  Mo.  It  was  not  set  out  In 
full  lo  the  statement  of  facts  and  bill  of  ez- 
ceptloDs,  which  simply  stated  that,  "among  oth- 
er terms,  it  provided  that  defendant  agrees  to 
transport  the  cattle  in  oueAion  *  *  *  to 
*  *  *  St  Louis,  Mo."  Seld  not  to  negative 
tbe  tact,  which  the  other  evidence  tended  to  es- 
tablish, that  the  contract  further  bound  defend- 
ant to  transport  the  cattle  to  Bast  St  Ltmla, 

Api>eal  from  Hnys  Gonnty  Oowt;  Bid.  B. 
Kone,  Judge. 

Action  by  H.  O.  Storey  against  the  Mls- 
Bonri,  Kansas  &  Texas  Bailway  Company  of 
Texsa.  Judgment  for  plalntUf,  and  defend- 
ant aroeala.  Affirmed. 

Flset,  Miller  &  HcCflendon,  for  appellant 
WUl  O.  Barber,  fbr  appellee. 

BTREFTMAN,  J.  Appellee  bnmgbt  salt  to 
recover  damagea  for  delay  In  shipment  of 
beef   cattle.    Tbe   damages   alleged  were 

f  1.  Sea  Carriws,  toL  «,  Cant  Dig.  i  Mi. 


$218.12  on  accotmt  of  extra  shrinkage,'  and 
9186.45  on  account  of  decline  In  market;  ag- 
gregating 9354.57.  The  verdict  and  Judg- 
ment waa  for  9364.57. 

The  first  an^cnmeot  of  error  complains  of 
ttie  charge  on  measure  of  damages,  which 
was  48  follows:  "If  you  find  from  tbe  evi- 
dence before  you  that  plaintiff,  Storey,  mt- 
der  the  foregoing  charge  given  yon,  has  sus- 
tained damages  as  alleged,  t^en  you  are  In- 
structed that  tbe  measure  of  his  damages 
will  be  the  difference,  if  any,  between  tbe 
market  price  of  the  cattle  shipped  at  the  Na- 
tional Stock  Tards  In  East  St  Loula,  111.,  at 
tbe  time  they  were  delivered  and  could  have 
been  placed  upon  tbe  market  and  such  price 
at  tbe  time  when  they  should  have  arrived 
and  been  placed  upon  tbe  market  and  In  ad- 
dition, If  amy,  tbe  market  value  of  said  stock 
by  reason  of  toss  In  weight  sustained,  if  any, 
by  such  cattle,  during  the  time  elapsing  be- 
tween the  time  that  tbey  did  reach  their  des- 
tination and  the  time  that  tbey  should  have 
reached  such  destination  if  transported  and 
dtilvered  wfth  reasonable  dispatch."  This 
charge  is  not  as  clear  as  It  might  have  been, 
but  we  cannot  say  that  it  Is  necessarily  mis- 
leading. The  court  evidently  Intended  In  the 
flnt  clause  to  submit  tbe  item  of  damages 
based  on  a  decline  In  the  market  price,  and 
In  the  second  clause  the  damages  on  account 
of  shrinkage.  Looking  to  tbe  evidence  and 
the  verdict  as  we  may  do  In  such  cases,  we 
discover  that  the  Jury  did  not  assess  double 
damages.  The  evidence,  without  any  con- 
flict showed  that  the  total  weight  of  the  cat- 
tle when  sold  was  186,460  pounds,  and  that 
the  market  price  when  tbey  were  sold  was 
10  cents  per  hundred  low^  than  on  the  day 
liefore.  If  the  defendant  was  liable  for  this 
delay,  it  followed  that  tbe  damages  on  tlila 
account  were  9136.45,  and  no  more  and  so 
less.  On  tbe  other  Item  It  Is  apparent  that 
the  Jury  estimated  the  shrinkage  at  35  pounds 
per  haad,  allowing  9218.12  on  this  item. 
Most  of  the  witnesses  estimated  the  shrink- 
age at  from  85  to  50  pounds  per  head.  None 
of  them  placed  It  lower  than  30  pounds. 
The  jury  might  therefore  have  adopted  80 
pounds  per  bead  as  tbe  shrinkage.  Had  they 
done  so,  the  damages  on  this  account  would 
have  been  one-seventh  less,  that  is,  $31.16. 
Under,  tbe  most  f&vorable  aspect  of  tbe  testi- 
mony, therefore,  the  Jury  could  only  have  al- 
lowed 9S1.16  less  than  tb^  did  as  damages. 
Had  they  con^dered  eltbw  of  tbe  Items  of 
fall  In  price,  or  shrinkage,  twice,  they  must 
necessarily  have  found  a  much  larger  verdict 
than  they  did.  Looking  to  tbe  verdict  and' 
the  whole  of  tbe  testimony,  we  are  con- 
vlnosd  that  the  Jury  were  not  misled,  but 
properly  understood  the  charge.  Ry.  Co.  v. 
Randell  (Tex.  Civ.  App.)  69  S.  W.  1013;  S.  A. 
&  A.  P.  Ry.  Co.  V.  Corley,  87  Tes.  482,  29  S. 
W.  231. 

Several  assignments  of  error  are  based  up- 
on a  supposed  variance  between  the  contract 
alleged  and  proved.  Tbe  petition  alleged  a 
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contract  for  itilpment  to  East  St  LooIb,  111. 
It  did  not  allege  whether  the  contract  waa 
wrlttm  or  oraL  There  was  evidence  tending 
to  ahow  that  such  a  contract  was  made.  The 
plaintiff,  however,  testified  that  his  contract 
was  In  writing.  He  seems  to  have  rested 
without  offering  the  written  contract,  and 
the  defendant  then  objected  tliat  he  conld 
not  recover  witfaoat  putting  the  written  con- 
tract In  evidence.  The  plaintiff  then  offered 
the  written  contract,  and  it  was  objected  to 
because  it  showed  a  contract  to  ship  to  St 
Louis,  Mo.,  Instead  of  East  St  Louis,  111. 
The  contract  is  not  set  out  in  full  In  the 
statement  of  facts  nor  In  the  bill  of  excep- 
tions. It  la  simply  stated  that  "among  other 
terms,  It  provided  that  defendant  agrees  to 
transport  the  cars  of  cattle  in  question  from 
San  Marcos  to  St.  Louis,  Mo."  It  does  not 
negative  the  fact,  which  the  other  evidence 
in  the  case  tended  to  establish,  that  the  con- 
tract further  bound  the  defendant  to  trans- 
port the  cattle  to  East  St  Louis,  111.  This 
other  evidence  remained  in  the  record,  and 
was,  in  our  opinion,  sufficient  to  sustain  the 
allegations  of  the  petition  that  the  destina- 
tion was  East  St  Louis,  IlL 

We  have  considered  all  of  ttie  asslgomenta, 
and.  finding  no  error,  tlie  Judgment  la  af- 
firmed. Affirmed. 


KENTUCKY  FURNACE  OO.'S  TBUSTBB 
T.  CITY  NAT.  BANK  OF  PA- 
DUCAH.  KY. 
(Onut  of  Appeals  of  Kxntadcj.  May  26^ 
19(0.) 

PLBDOBS-WARBIHOUBB  RBCKPTS-^QI^ 
ARTICLES— FRAUD— RIGHT  TO  RB- 
HOVB  PROPBRTT. 

1.  A  furnace  company  leased  certain  land, 
aad  placed  on  the  ground  so  leased  its  pig  Iron, 
for  which  the  leasee  ieeued  waiehooBe  receipts, 
which  the  cwnpany  pledged  to  defendant  for 
money  loaned.  The  transactioDs  were  in  per- 
fect good  faith,  the  property  subject  to  the  lien 
was  separated  and  marked,  and  was  left  in  the 
lessee's  possessioD  as  agent  for  defendant  and 
the  lien  was  recognized  by  tiie  fiumace  compa- 
ny. Beld,  that  the  pledge  was  valid.  The  fact 
that  the  property,  being  of  great  weight  vaa 
left  in  poasession  of  the  pledgor'a  lessee^  was 
not  a  badge  of  teud. 

Appeal  from  drcoit  Court  McCncfceD 

County. 

"Not  to  be  offlclally  reported." 

Action  by  the  Kentucky  Furnace  Com- 
pany's Trustee  against  the  City  National 
Bank  of  Paducah,  Ky.  From  a  judgment  for 
defendant  plaintiff  i^peals.  Affirmed. 

J.  D.  Uocqoot  for  appellant  Oreer  ft 
Eleed,  for  appelle& 


5  I.  See  Flsdm  m.  «.  Cut.  Dig.  H  4. 11.  M,  tt. 


HOBSON,  J.  The  Kentucky  Furnace  Com- 
pany leased  to  J.  P.  Holt  a  part  of  its 
ground,  and  then  placed  upon  the  ground 
BO  leased  Its  pig  iron,  and  Holt  issued  to  it 
warehouse  receipts  therefiur.  These  ware- 
house receipts  it  pledged  to  appellee  for 
money  loaned.  The  pig  Irtm  was  stacked 
on  the  ground,  and  was  marked  by  Holt  with 
chalk  marks,  "C.  N.  B.,"  after  the  pledge  of 
the  certificates,  to  show  that  It  belonged  to 
the  app^lee,  the  City  National  Bank.  The 
bank  officers  saw  Holt  wbo  ttdd  them  ttiat 
the  receipts  were  all  right;  and  tbey  also 
examined  the  Iron.  The  arrangement  was  In 
perfect  good  faith.  The  property  on  which 
the  bank  held  a  Uen  was  separated  and  mazk- 
ed,  and  the  lien  of  the  bank  was  recognised 
by  the  furnace  company.  After  all  this,  on 
August  B,  1900,  the  furnace  company  became 
bankrupt  and  appellant  was  elected  trustee 
of  the  bankrupt  estate.  At  the  time  of  tbe 
adjudication  In  bankruptcy  the  bank  had 
brought  a  snlt  In  the  McCracken  circuit  conrt 
to  enforce  Its  lien,  and  the  court  had  taken 
possession  of  the  property.  Appellant  after 
this,  brought  the  suit  befwe  us,  alleging 
that  he  had  demanded  the  possession  of  the 
property  from  the  bank  that  he  might  ad- 
minister upon  it  as  part  of  the  bankrupt  es- 
tate, and  praying  Judgment  against  It  tot  the 
property.  The  two  suits  were  conscrildated. 
The  property  was  sold  und»  an  agreed  or^ 
der,  by  which  the  proceeds  were  to  be  held 
subject  to  the  judgment  of  the  court,  and  on 
final  hearing  appellants  petitlou  was  dis- 
missed. 

It  Is  insisted  for  appellant  that  the  ware- 
bouse  receipts  Issued  by  Holt  were  not  war- 
ranted by  section  4771,  Ey.  St  1899,  on  the 
ground  that  be  was  not  a  warehousonan 
within  the  meaning  of  the  statute.  We  do 
not  deem  It  necessary  to  decide  this  point, 
and  no  opinion  is  intimated  tbereuL  The 
evidence  clearly  shows  that  appellee  was 
given  a  lien  on  the  IIS  tons  of  pig  iron  in 
controversy,  and  that  it  was  set  apart  and 
Identified  beyond  question.  Holt  had  charge 
of  it  as  the  agent  of  the  bank.  He  held  it 
for  the  bank.  It  was  placed  In  his  posses- 
sion for  this  purpose,  and  the  evidence  Is  un- 
disputed that  he  informed  the  bank  that  he 
held  the  iron  for  It  and  the  bank  instructed 
him  to  keep  It  safely.  This  was  a  Talld 
pledge,  and  the  circuit  court  properly  en- 
forced It  The  property  was  cumbrous,  and 
in  regard  to  heavy  property  like  this  the 
rule  as  to  things  easily  carried  off  or  con- 
cealed does  not  apply,  and  it  Is  not  a  badge 
of  fraud  tiiat  the  113  tcms  of  Inm  was  rldced 
vp  on  that  part  of  the  furnace  company's  lot 
which  had  been  rented  to  Holt 
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ILLINOIS  CENT.  R.  CO.  t.  WHITWORTH. 

(Court  of  Appeals  of  Kentockj.  Jnne  20, 
1908.) 

Diftscntlns  opinion.  Vor  majority  (Vimon, 
see  73  S.  W.  766. 

HOBSON.  J.  A  very  delicate  duty  Is  Im- 
posed on  the  state  eonrts  when  called  npon 
to  define  the  jnrlsdlctlon  of  the  federal 
courts  nnder  the  acts  of  CongrMS.  Conflict- 
ing dedstons,  always  unfortunate,  are  here 
more  than  usually  to  be  regretted.  The 
court  follows  the  Dumerlcal  weight  of  au- 
thority, and  seems  to  rely  entirely  thereon. 
But  as  the  question  turns  simply  on  the  prop- 
er construction  of  the  statute,  and  has  not 
been  determined  by  the  United  States  Su- 
preme Court  or  Circuit  Court  of  Appeals,  It 
seems  to  me  it  should  bo  decided  by  this 
court  on  the  construction  of  the  statute  Itself. 
The  contrary  view  to  that  followed  by  the 
court  Is  adopted  In  an  able  opinion  In  Fonlk 
T.  Gray  (C.  C.)  120  Fed.  15^  and  In  that  opin- 
ion a  number  of  otber  cases  holding  the 
same  Tlew  are  collected. 

The  first  section  of  the  act  of  March  3, 
18S7,  as  amended  by  the  act  of  August  13, 
18SS  (25  Stat  488,  c.  866  [U.  S.  Comp.  St 
1901,  p.  B08]),  confers  JurlsdlctlMi  on  the 
Clrcolt  Courts  of  the  United  States,  among 
other  things,  of  all  suits  of  a  dvil  nature 
where  the  matter  In  controversy,  excluding 
interest  and  cost  exceeds  (2,000,  In  wbldi 
there  Is  "a  controversy  between  citizens  of 
different  states."  Then  this  is  added:  "But 
no  person  shall  be  arrested  In  one  district  for 
trial  in  anotho'  In  any  civil  action  before 
a  Circuit  or  District  Court.  And  no  civil  suit 
shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process 
or  proceeding  In  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but,  where 
the  Jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  dif- 
ferent states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendnnt"  By  the  second 
section  of  the  act,  "any  cItU  action  of  wbldi 
the  Circuit  Courts  of  the  United  States  are 
given  original  jurisdiction  by  the  preceding 
section  •  *  •  may  be  removed  by  the 
defendant  or  defendants  therein  into  the 
Circuit  Court  of  the  United  States  for  the 
proper  district.**  By  the  third  section,  the 
defendant  entitled  to  remove  the  case  may, 
at  or  before  the  time  for  answer,  file  a  peti- 
tion "for  the  removal  of  such  suit  into  the 
Circuit  Court  to  be  held  In  the  district  where 
such  suit  Is  pending  and  file  therewith  a 
bond  with  good  and  snfllclent  surety,"  for 
bis  entering  a  copy  of  the  record  in  that 
court  at  Its  next  term,  and  paying  all  costs, 
if  the  case  be  Improperiy  removed.  It  is 
then  provided:  "And  the  said  copy  being 
entered  as  aforesaid  In  said  Circuit  Court  ot 
the  United  States  the  same  shall  then  pro- 
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ceed  In  ttie  same  mannw,  as  If  It  bad  been 
originally  commenced  in  the  said  Circuit 
Court" 

The  three  sections  must  be  read  together. 
By  section  1  a  dvll  suit  where  the  jurisdic- 
tion is  founded  only  on  the  tact  that  the  ac- 
tion Is  between  dt&ens  of  different  states, 
can  only  be  brought  In  the  district  of  the 
residence  of  dther  the  plaintiff  or  the  de- 
fendant By  section  2,  ai^  dvU  action  of 
which  the  Oircult  Ciourts  of  the  United  States 
are  given  original  jurisdiction  by  the  pre- 
ceding section  may  be  removed  by  the  de- 
fendant to  the  Circuit  Court  of  the  United 
States  for  the  "proper  district"  By  section 
3,  the  removal  must  be  to  the  Giicult  (3oort 
of  the  United  States  in  the  district  where  the 
suit  is  pending,  and  tiie  case  must  then  pro- 
ceed In  the  same  manner  as  if  it  had  been 
originally  brought  In  that  court  When  the 
three  sections  are  thus  read  togethv,  It  is 
apparent  that  the  case  cannot  by  removal 
be  taken  out  of  the  district  In  which  It  is 
brought,  and  that  it  stands  in  the  court  to 
which  It  is  removed  just  as  if  brought  orig- 
inally In  that  court.'  It  will  also  be  observed 
that  the  only  authority  in  the  act  for  the  re- 
moval at  a  case  Is  section  2,  and  that  there- 
by any  dvll  action  of  wUch  the  Circuit 
Courts  of  the  United  States  are  gi^n  orig- 
inal jurisdiction  by  the  first  section  may  be 
removed  by  the  defendant  into  tbe  Circuit 
Court  of  tbe  United  States  "for  the  proper 
district"  As  by  section  8  tbe  remoral  must 
In  all  cases  be  to  the  Circuit  Court  of  the 
district  in  which  the  action  Is  pending,  the 
words  "proper  dlstrtet"  in  section  2  must 
refer  to  the  provisions  of  section!  defining 
the  district  in  which  salt  may  be  brou^t, 
for  there  is  nothing  else  in  the  act  to  which 
they  can  refer. 

The  meaning  of  sedloiis  1  and  2,  so  far 
as  here  material.  Is,  therefore,  that  the  Cir- 
cuit Courts  of  the  United  States  are  given 
jurisdiction  of  civil  actions,  involving  the 
required  amount  ^  which  tiiere  is  a  con- 
troversy between  dtizois  of  different  states; 
but  the  suit  must  be  brought  in  the  district 
of  the  residence  of  the  plaintiff  or  defendant, 
and.  If  brought  in  a  state  court,  It  may  be 
removed  to  tbe  United  States  Circuit  Court 
in  the  district,  if  the  suit  might  have  beoi 
proiierly  Instituted  In  that  court.  That  this 
is  the  meaning  of  these  sections  Is  also  shown 
by  the  provision  of  section  3,  that  the  action 
when  removed,  shall  proceed  "as  If  It  had 
been  originally  commenced  in  the  said  Cir- 
cuit Court."  To  hold  otherwise  Is  not  only 
to  Ignore  this  provision,  and  to  allow  tbe  ac- 
tion to  proceed  on  removal,  althou^  It  could 
not  have  proceeded  except  by  consent,  If 
begun  in  that  court,  but  also  to  omit  tbe 
words  "for  the  proper  district"  from  section 
2,  and  read  it  as  though  it  provided  that  any 
dvll  action  "of  which  tiie  Circuit  Qiurto  at 
the  United  States  are  given  original  jurisdic- 
tion by  the  precedtog  section  •  •  •  may 
be  removed  by  tbe  defendant  or  defmdants 
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therein  Into  the  Circuit  Court  of  tbe  United 
Statw."  To  do  tbis  seems  not  to  give  fair 
effect  to  the  act  of  Congress.  Tbe  second 
section  was  not  intended  to  confer  Jurladlc- 
tkw  on  the  federal  court  of  cases  excluded 
from  their  cognizance  by  the  first  section. 
Tbe  words  "for  the  proper  district"  were  ob- 
viously added  to  prevent  its  being  so  con- 
strued, and  to  show  that  the  right  of  removal 
to  the  federal  court  was  confined  to  cases 
which  might  properly  be  brought  therein  in 
the  first  place.  This  view  of  tbe  statute  was 
taken  by  the  United  States  Supreme  Court  in 
Davidson  v.  Railroad  Co.,  157  U.  S.  201,  15 
Sup.  Ct.  563,  39  L.  Ed.  672,  where  it  said: 
"The  Jurisdiction  of  the  Circuit  Court  on  re* 
moval  by  the  defendant  under  this  section 
Is  limited  to  such  suits  as  might  have  been 
brought  in  that  court  by  the  plaintiff  under 
the  first  section." 

Previous  to  the  act  of  1875  (Act  :tfarch  a 
1876,  18  Stat  470,  c.  137)  there  could  be  no 
removal  where  the  plaintiff  and  defendant 
were  cittzena  of  different  states,  and  neither 
resided  in  tbe  state  where  the  suit  was 
brought  Shute  v.  Davis,  Pet.  a  C.  431.  Fed. 
Cas.  No.  12,828;  Moffat  v.  Soley,  2  Paine, 
103,  Fed.  Gas.  No.  9,688;  White  v.  Fenner,  1 
Mason,  620.  Fed.  Cas.  No.  17,547.  That  act 
extended  the  jurisdiction  of  tbe  federal  courts, 
and  under  it  tbe  right  to  remove  this  class 
of  cases  was  upheld;  but  the  words  of  that 
act  under  which  this  right  was  maintained 
are  omitted  from  the  present  statute,  and  the 
record  of  its  passage  clearly  shows  it  was 
aimed  to  confine  tbe  federal  courts  in  this 
class  of  actions  to  cases  between  parties  one 
of  whom  lived  in  the  district.  It  is  also 
clear  that  the  purpose  of  the  act  was  to  re- 
strict the  jurisdiction  then  exercised  by  the 
federal  courts.  The  right  to  removal  does 
not  exist  except  as  it  Is  conferred  by  statute. 
It  is  apparent  that  Congress  aimed  to  place 
the  plaintiff  and  defendant  on  an  equal  foot- 
ing, and  the  fair  effect  of  the  act  is  denied 
when  this  is  not  done.  The  plaintiff  could 
not  have  brought  his  suit  in  the  court  to 
which  the  removal  was  asked,  as  neither  he 
nor  tbe  defendant  resided  in  that  district 
He  bad  the  right  to  sue  In  the  state  court 
The  defendant,  by  removing  the  case  and  fail- 
ing to  object  to  the  forum,  may  waive  Its 
right  to  object  to  It  but  the  plaintiff  has  not 
waived  his  right  to  object,  and  the  suit  can- 
not be  maintained  in  that  court  without  tbe 
consent  of  both  the  parties.  The  fallacy  of 
the  entire  argument  for  the  defendant  is 
aptly  illustruted  by  the  order  made  In  the 
United  States  Circuit  Court  on  the  motion 
to  remand.  It  was  in  effect  held  that  the 
case  would  be  remanded  unless  the  defendant 
would  consent  to  try  the  case  In  that  forum. 
But  its  consent  alone  could  not  confer  juris- 
diction. This  would  follow  If  tbe  plaintiff 
had  sued  In  that  court  but  this  he  declined 
to  do.  He  had  tbe  right  to  a  trial  of  his  case. 
If  tried  In  the  federal  courts,  in  the  district 
of  bla  MridMice.   He  lus  not  consented  to 


try  elsewhere,  and  the  act  of  tbe  defend- 
ant alono  he  cannot  he  reo^lred  to  try  bi« 
case  in  the  United  States  Circuit  Court  out 
of  tlie  district  of  his  realdneeL 

The  purpose  of  the  statute  la  to  relieve  the 
defendant  of  the  buxdien  of  trying  his  caae  in 
the  state  court  at  the  home  of  tha  plaintiff, 
where,  from  local  reasons,  be  may  be  at  a 
disadvantage.  But  where  neltber  of  the  par- 
ties rertde  in  the  state,  this  deea  not  apply, 
and  no  reason  exists  for  remavUiff  the  case  to 
the  federal  court  There  la  Id  tbla  event  no 
"proper  dlatrietT'  to  wUdi  Uw  eiw  may  be 
removed. 

I  therefon  dlaaent  trom  tiift  onltBaiim  ot  tbe 
coort 

NUNM.      concurs  with  this  dissent 

IXIZT  r.  8TAT& 
(StopreBS  Court  of  Arkansas.  Jn»a  ST,  1903.> 

CRIMINAL  LAW— mSTRITCTIONS— TB8TIHONT 
OF  ACC01U>LdCB. 

1.  On  the  examlniiig  trial  of  defendant  char- 
ged with  grand  larceny,  his  alleged  accomplice 
testified  tbat  defeodant  stole  the  money  and 
gave  him  part  of  It.  On  the  trial  In  the  drcoit 
conrt  he  testified  that  his  testimiHiy  oa  the  ex- 
amining trial  was  not  true,  that  so  far  as  he 
knew  defendant  did  not  steal  any  money,  and 
that  he  testified  as  he  did  on  Oie  examining 
trial  to  exonerate  himself.  The  court  charged 
that,  il  the  accomplice  was  corroborated,  tbe 
jury  should  convict  defendant  Beld  error  for 
assuming  that  the  accomplice's  testimony  tended 
to  show  defMidant  to  be  g«Uty,  whidi  lo  tact 
it  did  not 

Appeal  ttom  Olrcnlt  Oourt,  Orawford  Oonn- 
ty;  J^ba  H.  Bvans,  Judge. 
William  Lott  vraa  ccmvieted  of  grand  lar^ 

ceny,  and  appeals.  Beversed. 

The  appellant  was  jointly  indicted  with 
Ed  Shaw  for  grand  larceny,  charged  with 
having  stolen  f20  in  money  from  Jim  Bry- 
ant He  pleaded  not  guilty,  was  tried  and 
convicted,  and  filed  a  motion  for  a  new  trial, 
which  being  overruled,  he  excepted  and  ap- 
pealed to  this  court.  The  appellant  had  been 
tried  before  Esquire  Wells  In  examining 
court,  and  Ed  Shaw  bad  testified  in  that 
court  on  the  appellant's  examination  on  this 
charge  there,  that  "Lott  had  stolen  the  mon- 
ey and  given  me  [him]  part  of  It"  On  the 
trial  In  the  circuit  court  Shaw  testified  that 
be  swore  In  tbe  magistrate's  court  as  stated 
above,  but  that  he  did  it  in  order  to  escape 
punishment;  that  Lott  did  not  turn  over  any 
money  to  him,  or  tell  him  that  he  had  taken 
any  money  from  Bryant  or  any  one  else; 
that  be  "did  not  take  any  money  from  Jim 
Bryant  or  any  one  else,"  and  **bo  tar  as  I 
know  WlUiam  Lott  did  not" 

Chew  &  Fitzhugh.  for  appellant  Geo.  W. 
Murphy,  Atty.  Uen.,  for  the  State. 

HUGHES,  J.  (after  stating  the  facta).  On 
tiie  trial  of  this  cause  In  the  circuit  court  the 
court  o/vvF  the  objection  of  tbe  d^aidant 
gave  to  the  jmr  the  foUowing  tawtmcUon.  to 
which  tba  defendant  excq>ted,  to  wit:  "Am 
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aceompltcft  Ib  one  who  partlctpatei  in  the 
guilt  of  the  tnnBactton.  If  Shaw  Is  an  ac- 
complice In  tbe  larceny  charged  to  bare  been 
committed,  tbeo  Lott  conid  not  be  conrlcted 
upon  tbe  nncMToborated  testimony  of  Shaw. 
In  such  a  caae  there  must  be  some  other 
evidence,  direct  or  circnmstantlal,  tending  to 
connect  defendant  with  tbe  commlBSion  of 
tbe  offense;  and  tbe  corroboration  Is  not 
sufilcient  if  it  merely  shows  the  commission 
(tf  tbe  offense  and  the  circumstances  thereof. 
Bat  tbe  testimony  of  an  accomplice  may  be 
corroborated  by  direct  evMaice,  or  by  cir- 
cumstantial evidence,  tending  to  connect  de- 
fendant with  the  commission  of  the  offense. 
It  is  not  necees&ry  that  the  defendant's  guilt 
should  be  made  out  by  evidence  other  than 
Shaw's,  If  Shaw  la  In  fact  an  accomplice.  It 
is  (Mily  necessary  In  tbe  respect  that  there  Is 
other  snbstantlre  evidence  than  Shaw's,  If 
Shaw  la  an  accomplice,  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense,  and  that  upon  all  the  evidence  the 
jury  are  aatlsfled  beyond  a  reasonable  doubt 
that  defendant  Is  guilty.  If  these  conditions 
are  met,  the  defendant  abonld  be  convicted; 
If  these  conditions  are  not  met,  the  defend- 
ant abonld  be  acquitted, "  Tbla  instruction 
is  erroneous  and  misleading,  and  for  tbe  er- 
ror 1b  giving  it  the  canse  must  be  reversed. 

The  vice  in  this  Instruction  Is  that  It  as- 
sumes that  the  testimony  of  Shaw  tended  to 
show  that  the  appellant  was  guilty  of  the 
offense  with  which  he  was  charged,  which  it 
did  not  do.  Though  tbe  testimony  of  Shaw 
on  the  examining  trial  of  the  defendant  In 
this  case  did  tend  to  show  the  guilt  of  the 
defendant,  yet  on  the  trial  of  the  defendant 
In  the  circuit  court  Shaw  stated  In  evidence 
that  his  testimony  on  the  examining  trial 
was  not  true,  and  that  he  gave  It  to  exon- 
erate blnsself.  He  said:  "I  .«iwore  In  tbe  ex- 
amining trial  of  Lott  that  he  had  stcden  the 
money  and  given  It  to  me;  but  that  was  not 
true.  What  I  swear  here  Is  true.  So  far  as 
I  know,  William  Lott  did  not  steal  any  mon- 
ey from  the  parties.  Defendant  did  not  turn 
over  any  money  to  me,  nor  tell  that  he  had 
taken  any  money  from  Bryant;  or  any  one 
else.  *  •  •  I  did  tell  Mr.  Ohastain  that 
the  defendant  had  stolen  the  money  and  giv- 
en me  part  of  ft;  but  that  was  not  true." 
This  was  all  his  testimony  on  the  trial  In  tbe 
circuit  court  Yet  the  court  told  the  Jury 
that,  if  Shaw  was  corroborated,  the  defend- 
ant should  be  convicted. 

Foe  the  error  in  giving  this  Instniction,  the 
judgment  Is  reversed,  and  the  cause  la  re- 
manded for  a  new  trial. 


TANKS  T.  STATEL 

(Supreme  Court  of  Arkansas.   Jane  27,  1903.) 

HURDBR—BVIDElfCB—SnrFrCIENCr— HAN- 
SLAUGHTER— BURDEN  OF  PROOF 
— RBASONABLB  DOUBT. 

1.  Evidence  held  insufficient  to  support  a  con- 
viction of  murder  In  the  second  degree. 


2.  Sand.  &  H.  Dig.  1  1660,  providfng  that  ^ 
k&llns  of  a  hninanlbefnK,  'without  dedgn  to  ef- 
fect death,  in  the  heat  of  passion,  but  la  a  cruel 

and  uniiBual  manner,  unless  under  circumstan- 
ces that  would  constitute  excusable  or  justlfl- 
able  homicide,  shall  be  adjudged  manslaaghtw, 
is  not  applicable  to  a  killing  with  a  pfartoL 

3.  In  a  prosecutlou  tor  murder,  an  instruc- 
tion that,  if  the  evidence  failed  to  satisfy  the 
jury  befond  a  reasonable  doubt  of  the  guilt  of 
dcfendaut,  It  was  their  duty  to  give  him  the 
benefit  of  such  doubt  and  acquit,  was  errone- 
ously modified  by  adding  the  words,  "unless 
you  further  believe  that  the  killing  by  the  de- 
fendant has  been  established  by  the  state,  and 
the  defendant  has  failed  to  show  by  the  evi- 
dence that  be  was  justifiable  or  excusable." 

4.  In  a  proBecution  for  murder,  the  evidence 
showed  that  deceased,  while  in  a  playful  mood, 
was  attempting  to  extract  a  pistol  from  the 
pocket  of  defendant,  and  that  during  tbe  strag- 
gle by  defendant  to  prevent  her  from  doing  s* 
the  pistol  was  discharged,  probably  by  catch- 
ing upon  the  pocket  of  the  coat.  Beld.  that  at 
most  deceased  was  gullty_only  of  manslaughter, 
so  that  onder  Sand.  &  H.  Dig.  i  1643,  provide 
ing  that,  the  killing  being  proved,  the  burden  of 
proving  mitigation  or  justification  shall  devolve 
upon  accused,  "unless  it  is  sufficiently  mauifeet 
that  the  offanse  only  amounts  to  mansIaQghMr,*' 
it  was  error  to  charge  that  the  burden  was  oo 
defeadant  to  show  fustification,  after  proof  oC 
the  killing  by  the  state. 

Appeal  from  Circuit  Conrt,  Aabtey  Goonty; 
Zacbarlah  T.  Wood,  Judge. 

Wesley  Tanks  waa  cooTleted  ot  mnido^ 
and  am>ealB.  Reversed. 

Robert  E.  Craig,  for  appellant  Geo.  W. 
Uuipby,  Atty.  Gen.,  Cor  the  State 

BUNN,  0.  J.  This  Is  an  todlctment  for 
murder  In  the  first  degree,  tried  at  the  Janu- 
ary term,  1908,  of  the  Ashley  circuit  court, 
and  resulting  in  a  conviction  of  tbe  defend- 
ant for  murder' in  the  second  degree.  Mo- 
tion for  new  trial  made  and  overruled,  anA 
Judgment  upon  the  verdict,  and  defendant 
appealed  to  this  court 

Tbe  evidence  in  the  case  does  not  justify 
the  verdict  of  the  Jury  for  murder  In  the  sec- 
ond degree,  the  offense  being  murder  In  the 
first  degree  or  involuntary  manslaughter,  if' 
anything.  There  Is  absolutely  no  evidence 
upon  wtilch  the  charge  of  mtirder  in  the  first 
degree  can  be  supported,  since  It  is  not  shown 
that  the  defendant  did  tbe  killing,  nm  la 
there  any  evidence  whatever  that  he  had  de- 
liberated upon  or  premeditated  the  killing  or 
designed  it  in  any  way,  nor  was  there  shown 
any  motive  in  the  defendant  to  commit  such 
a  crime. 

The  facts  are  that  a  party  of  young  peo- 
ple had  been  In  attendance  upon  tbe  session 
of  a  debating  society,  and  were  returning  to 
their  homes  In  a  frolicsome  and  merry  mood, 
iai^hing  and  talking  good-humoredly  as  they 
went.  One  of  the  party  had  a  pistol,  but 
being  without  a  coat  In  which  to  carry  the 
pistoi,  or.  more  probably,  with  which  to  con- 
ceal It  gave  It  to  the  defendant  who  wore  a 
coat  to  carry  It  for  him.  Tbe  defendant 
was  walking  abreast  with  the  deceased  girl. 
Bmliine  Moony,  and  another,  and  the  de- 
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leased,  In  a  playftd  mooA,  wai  endeaTerlng 
4o  take  the  piatol  fr6m  his  pocket,  the  muz- 
^  being  np.  The  defendant  was  endeaToiv 
to  prevent  her  getting  the  pistol.  In  the 
■truggle  between  them,  the  piatol  was  dis- 
charged, apparently  by  being  caught  in  the 
pocket,  and  in  the  effort  of  the  deceased  to 
draw  It  out  The  ball  entered  and  went 
Ihrongh  the  head  of  deceased,  killing  her  In- 
stantly, the  pistol  dropping  to  the  ground. 

^uch  was  the  evidence  on  the  part  of  the 
A^endant,  and  the  state  could  adduce  none 
to  the  contrary,  and  relied  mainly  upon  In- 
ferences and  conclusions  to  be  drawn  from 
the  act  of  carrying  a  pistol  In  violation  of 
Saw,  and  other  drcumstances  of  even  less 
•conclusiveness,  and  upon  the  careless  man- 
ner In  which  the  pistol  was  carried  and  ban- 
■died.  If  any  evidence  could  have  been  ad- 
-dnced  showing  a  previous  design  and  present 
Intent  to  commit  the  homicide  on  the  part  of 
the  defendant,  the  Jory,  of  course,  might  have 
found  the  defendant  guilty  of  murder,  but 
none  such  was  adduced  In  the  trial.  In  this 
state  of  case,  the  trial  court  failed  to  Instruct 
the  Jury  on  the  subject  of  involuntary  man- 
«laugbter  and  to  define  the  same,  and  this 
was  made  a  ground  of  objection  by  the  de- 
fendant especially  as  the  court,  in  Instruc- 
tion^ had  defined  the  higher  grade  o(  homi- 
cide. This,  of  Itself,  might  not  have  been 
■sreatly  prejudicial  to  the  defendant,  but  the 
peculiar  wording  of  Its  definition  of  man- 
slaughter vnis  calculated  to  mislead  and  con- 
fnse  the  Jury  In  their  efforts  to  make  an  ap- 
plication of  It  to  the  facts  of  this  case.  That 
Instruction,  which  Is  a  liberal  copy  of  section 
■1660,  Sand.  Sc  H.  Dig.,  reads  as  follows,  to 
-wit:  '^he  killing  of  a  human  being  with- 
out design  to  effect  death,  In  the  heat  of  pas- 
■fldon*  but  In  a  cmel  and  nnnsoal  manner,  un- 
less It  be  onder  circumstances  that  would 
-constitute  excusable  or  Jnstlflatde  homicide, 
<^11  be  adjudged  manslaughter,  and  If  yon 
'IwUeve  frun  the  evidence  that  Wesl^  Tanks 
■41d  not  design,  In  the  heat  of  passion,  to  ef- 
fect the  death  of  Emlllne  Moony,  yet  If  you 
further  believe  that  he  did  kill  her  In  a  cruel 
«nd  unusual  manner,  and  wttbont  excuse, 
then  he  will  be  guil^  of  manslaughter."  The 
«tatote  was  evidently  intended  to  cover  a 
case  of  h(»nlclde  committed  unintentionally, 
iHit  with  such  wanton  savagery  and  cruelty, 
and  in  such  an  unusual  mannw,  as  to  Imply 
recklessness  <tf  design.  In  one  sense,  It  la 
true,  all  killing  Is  cruel,  but^  In  the  sense,  of 
this  statute,  killing  ■vr\tti  such  a  common  and 
-effective  Instroment  of  ^ath  as  a  pistol  can- 
not be  regarded  as  cruel;  still  less  Is  this 
manner  of  death  unusual.  lUuBtrations  of 
-the  difference  might  easily  be  given.  Thus, 
where  a  person  or  a  number  of  persons  un- 
'dertBke  to  torture  and  maltreat  another,  with- 
out the  design  to  kill,  and  carry  their  treat- 
ment to  such  an  extent  as  to  result  In  death. 
It  would  not  be  manslaughter,  notwlthstand- 
:lng  the  abaum  of  design  to  UlL  It  was,  of 


course,  prejudicial  emr  to  nuke  an>lk»tlon 
of  this  statote  to  the  case  at  bar. 

The  defendant  asked  the  court  to  glre  the 
fgurth  Instruction,  which  is  as  follows,  to 
vrit:  "Yon  are  Instructed  that  the  bnrden 
Is  on  the  state  to  prove  that  the  defendant  Is 
guilty  as  charged  In  the  indictment,  and,  if 
the  evidence  falls  to  Batisfy  your  minds  be- 
yond a  reasonable  doubt  of  the  guilt  of  the 
defendant,  then  It  Is  your  duty  to  give  blm 
the  benefit  of  such  doubt  and  acquit.  If  any 
reasonable  view  of  the  evidence  is  or  can 
be  adopted  which  admits  of  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  then  it 
is  your  duty  to  adopt  such  view  and  acquit" 
This  Instruction  was  proper,  and  should  have 
been  given  as  asked,  but  the  court  modified 
It  by  this  addendum,  "That  unless  yon  fur- 
ther believe  that  the  killing  by  the  defendant 
has  been  established  by  the  state,  and  the 
defendant  has  failed  to  show  by  the  eTidence 
that  he  was  Justifiable. or  excusable  In  com- 
mitting the  act"  Tfae  Instruction,  as  asked, 
Buffldently  defined  the  law  as  to  reasonable 
doubt  The  modification  was  not  only  un- 
necessary, but  positively  harmful  to  the  de- 
fendant to  this:  that  It  had  the  effect  of 
rendering  negative  the  rule  on  the  subject  of 
reasonable  doubt  which  had  been  laid  down 
in  the  Instruction  as  asked,  and  thus  the  de- 
fendant was  deprived  of  the  benefit  of  tiie 
reasonable  doubt,  the  very  thing,  or,  at  least, 
one  of  the  things,  be  was  claiming  the  benefit 
of  to  asking  the  Instruction,  Moreover,  to 
this  Instruction,  aa  well  as  in  the  eleventh 
instruction  given  by  the  court  and  possibly  In 
others,  the  Idea  is  lnv<^Ted  that  the  tmrdcn 
of  proof  Is  shifted  to  tbe  defendant  wheu 
once  the  killing  has  been  proven  by  the  prose- 
cution. The  idea  or  thing  appears  to  be  bas- 
ed upon  the  language  of  sectlra  1643,  Sand. 
&  H.  Dig.,  which  reads  as  follows,  to  wit: 
"The  killing  lielng  proved,  the  bnrden  of 
proving  circumstances  ot  mitigation  that  Jus- 
tify or  acuse  the  homicide  shall  Oamltn  up- 
on the  accused,  unless  by  the  proof  on  Oie 
part  of  the  prosecution,  it  is  sufBcioitly  man- 
ifest that  the  offense  committed  only 
amounto  to  manslaughter,  w  that  the  ac- 
cused was  Justified  or  excused  in  committing 
the  homitdde."  Now  in  this  case  it  Is,  we 
think,  sufficiently  manifest  tliat  the  evidence 
on  the  part  of  the  proeeenUon  shows  that 
the  offense  committed  only  amomited  to  man- 
slaughter at  most  TU*  b^ng  tro^  it  fol- 
lows that  nndw  tlie  statato  quoted,  there 
could  be  no  shifting  of  the  burdoa  <tf  proof 
from  the  state  to  tlie  defendant  to  this  case. 
Th«efore,  whereto  in  the  instructions  given, 
and  to  the  modifications  of  those  asked  by 
the  defendant  and  given  as  modified,  tills 
theory  of  the  shifting  of  the  burden  of  proof 
is  given  or  suggested  to  the  Jury  as  the  law 
of  the  case,  there  is  error. 

Toe  the  errors  Indicated  above,  the  lodg- 
ment is  reversed,  and  the  eaose  remanded  tar 
a  new  trial. 
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(Snprune  Court  of  Arkansas.  Joue  27,  1908.) 

CBIHINAIi  LAW-^PPEAI^nNB-PATUINT 
— SDCURITT. 

1.  Act  Hard!  8,  18&7  (Acta  1887,  ».  47,  No. 
87),  amendins  Sand.  &  H.  Dig.  I  2321.  pro- 
Tides  that  when  any  pwaaa  coavlcted  of  a  mis- 
demeanor diall  give  Mcurto  for  the  fine  and 
costs,  the  officer  talring  sncn  seeority  shall  file 
with  the  clerk  of  the  court  or  jnstice  of  the 
iwace  rendering  tiie  judgment  the  bond  or  note 
00  taken,  vbich  shall  have  the  effect  of  a 
jndgment,  and  axecation  may  be  isaued  there- 
on. Held,  that  the  act  Intended  a  perKmal 
security,  and  not  a  mortgage  or  lien  on  prop- 
erty. 

2.  There  being  no  authority  for  taking  a  mort- 

Sge  to  secure  a  fine  imposed  by  a  justice  of 
e  peace,  a  defendant  convicted  of  a  misde- 
meanor by  executing  such  a  morteage  did  not 
loK  his  right  of  appeal  from  the  jn&ment  un- 
der Gantt^B  Dig.  |  2103,  Droviding  that  there 
can  be  no  am>eal  from  the  jodgment  oC  a  justica 
after  It  has  beat  paid. 

.^?peal  from  Clrcolt  Ooort,  Belnstian  Gouiir 
ty;  Styles  T.  Bowe,  Judge. 

Artfanr  Hubbard  was  convicted  by  a  joa- 
tlce  of  the  peace  at  a  mlsdemeanOT,  and 
from  an  order  of  the  drcult  court  dlamliwlng 
an  ajipeal  be  appeals.  Bermed. 

T,  B.  Px7or,  tat  appellant 

BATTLE.  J.  Arthmr  Hnbbardwas  accosed, 
before  a  jnetlce  of  the  peace,  of  gaming,  and 
was,  on  the  23d  of  November,  1900,  convict- 
ed of  that  oCtense,  and  was  fined  in  the  sum 
of  ¥10.  After  conviction  he  executed  a  uote 
and  mortgage  to  secure  the  payment  of  the 
fine  and  costs.  On  the  29th  of  December, 
1900,  he  prayed  an  appeal  to  the  circuit  court, 
and  filed  a  bond,  which  was  approved  by  the 
Justice,  and  the  appeal  was  granted.  In  the 
circuit  court  the  proaecnting  attorney  moved 
the  court  to  dismiss  the  appeal  on  the  ground 
that  the  defendant  had  executed  a  note  and 
mortgage  to  the  state  of  Arkansas  in  pay- 
ment of  the  fine  and  costs  adjudged  against 
him  by  the  Justice  of  the  peace,  and  the'Court 
sustained  the  motion,  and  tbe  defendant  ap- 
pealed to  this  court. 

Section  2103  of  Gantt's  Digest  provides: 
"No  appeal  shall  be  taken  from  the  Judg- 
ment of  a  Justice's  court  after  It  has  been 
paid  or  collected,  nor  after  sixty  days  from 
the  rendition  of  the  Judgment." 

In  Floyd  V.  State,  32  Ark.  200,  the  appel- 
lant was  accused  and  convicted  of  a  misde- 
meanor in  a  Justice's  court,  and  bis  punish- 
ment was  assessed  at  a  fine  of  ¥20.  and  Judg- 
ment was  rendered  against  htm  for  the  fine 
and  costs.  He  paid  the  costs  and  executed  a 
mortgage  for  the  fine.  Thereafter  he  ap- 
pealed to  the  circuit  court  The  prosecuting 
attorney  moved  the  circuit  court  to  dismiss 
the  appeal  on  the  ground  that  the  appellant 
had  paid  and  satisfied  the  Judgment  before 
taking  the  appeal.  The  circuit  court  sus- 
tained the  motion.   This  court  held  that  no 

1 1.  8m  Orlmlaal  Iaw,  vol.  U,  Cant  Dig.  I  MT. 


<Hke  bad  any  lisal  antluMAtr  to  take  a  mort- 
gage tot  the  fine  adjudged  to  the  state,  audi 
treat  the  judgment  as  "paid  and  coUecte^" 
and  that  the  drcnlt  ooort  rared  In  dlsmls*- 
Ing  the  an»eal 

In  Schllef  t.  State,  88  Ark.  622,  this  court 
followed  the  ruling  of  Floyd  v.  State,  uapn^ 
and  in  both  easea  held  that  the  ezecutloD  of 
a  mortgage  for  a  fine  was  not  a  payment  or 
collection  of  the  fine  within  the  meaning  off 
section  2108  of  Gantf  s  Digest 

Since  the  opinions  In  tba  cases  dted  abOT» 
were  delivered  section  2103  has  been  amend- 
ed ^  an  act  approved  Febmary  21,  1898,  t» 
read  as  follows:  "No  appeal  shall  be  taken 
from  a  Judgment  of  a  justice's  court  after 
sixty  days  ttom  the  rendition  thereof"  (Act 
Na  83,  1898.  p.  60),  and  an  act  entitled  "An 
act  amending  section  2821  of  Sandels  &  miVm 
Digest,"  aiwroved  Uarch  8,  1897,  baa  been 
passed,  which  is,  In  part,  as  follows:  "WIwd- 
ever  any  pason  shall  be  convicted  of  a  mto- 
demeanor  by  any  court  or  Justice  of  tk* 
peace,  and  shall  give  securl^  for  the  fine 
and  costs  adjudged  against  him,  the  sheriff 
or  other  office  taking  sucb  security  idiall 
forthwith  file  with  the  clerk  of  the  court  or 
Justice  of  the  peace  rendering  the  Judgment 
tbe  bond  cr  note  so  taken,  which  bond  or  note 
when  80  filed,  shall  have  tbe  force  and  ef- 
fect of  a  judgment  and  if  the  same  be  not- 
satisfied  at  the  maturity  thereof,  the  tietfc 
of  tiw  courts  or  justice  of  the  peace,  as  the 
case  may  be,  shall  issue  an  execution  against 
the  defendant  and  the  said  securities,  wbfeb 
execution  so  Issued  shall  have  the  same 
force  and  effect  as  otbor  executions  In  crink- 
inal  caaea."  Acts  1897.  p.  47,  No.  87. 

It  Is  obvious  that  the.  security  mentioned  im 
the  act  of  March  8,  1897.  is  personal  securi- 
ty, and  not  a  mortgage  or  lien  upon  property^- 
and  that  no  one  had  authority  to  take  » 
mortgage  for  the  fine  in  this  case.  Accord- 
tng  to  Floyd  V.  State  and  Schllef  v.  State, 
appellant  was  not  derived  of,  or  eatapgeA 
from  taking,  an  appeal  by  the  execution  of 
his  note  and  mortgage,  and  the  drcnlt  court 
erred  In  dismissing  the  same. 

Tbe  weight  of  authority  goes  to  the  extent 
of  holding  that  In  tbe  absence  of  a  statute 
to  the  contrary,  "a  Judgment  defendant  doe» 
not  waive  the  right  to  appeal  and  to  re- 
verse the  judgment  for  error  by  paying  tbe 
amount  thereof,  either  before  or  after  taUnip 
his  appeal,  no  matter  whether  the  payment 
is  made  voluntarily  or  after  execotlmi  has 
issued  and  been  served  upon  him."  State  v. 
Conkling  <Kan.  Sup.)  37  Pac.  992,  46  Am.. 
St  Bep.  272;  Page  v.  People,  99  lU.  418; 
Hayes  v.  Nourse,  107  N.  T.  677.  14  N.  B. 
50&  1  Am.  St.  Bep.  891;  Pittsburgh,  etc..  By. 
Co.  V.  Martin.  53  Ohio  St.  386,  41  N.  B.  690; 
Ohapman  v.  Sutton,  68  Wla.  657,  32  N.  W. 
688;  O'Hara  v.  McGonnell,  93  U.  S.  160,  2& 
L.  Ed.  840;  Elliott  on  Appellate  Fzocedurew 
I  162,  and  cases  dted. 

Reverse  and  remand,  with  Instructlona  te 
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the  court  to  oremUo  tbe  motion  to  cUBmUv 
the  appeal,  and  for  other  proceedlogB  con- 
sistent wilh  tbla  opinion. 


KLONDIKE  LUMBER  GO.  t.  WTTJJAMB 
BBOS. 

<SBpreoie  Conrt  of  ArksDsaa.  April  18,  1003.) 

l.ABOKJB]B.'B  LIBN— PRIVITY  OF  CONTRACT -USB 
OP  TBAM--C0NTRACT0U3. 

1.  Uuder  Sand.  &  H.  Dig.  S  4766.  giving 
Taborers  a  lien  on  the  product  of  their  labor  for 
the  amount  doe  them,  laborers  who  cut  and 
hauled  timber  to  a  sawmill  for  a  person  who 
had  a  contract  with  the  owner  of  the  mill  to 
famish  Guch  timber  were  not  del>arred  from 
claimiag  a  lieu  on  prodoct  of  flie  mil), 
merely  bj  the  fact  that  they  were  not  directly 
employed  by  the  owner  of  tbe  mill. 

2.  As  such  labor  contributed  directly  to  tbe 
invdnctiou  of  lamber,  the  laborers  were  enti- 
tled to  a  lien  tm  snch  lambw  not  ezceediog  tbe 
mm  which  the  mill  owner  agreed  to  pay  the 
contractors. 

3.  The  contractors  were  entitled  to  a  lien  to 
the  extent  of  labor  actually  performed  by  them, 

4.  One  using  a  team  in  tbe  performance  of 
aocb  labor  is  entitled  to  a  lien  for  the  valae 
of  labor  of  the  team  in  addition  to  the  raloe  of 
Ms  own  labor. 

Appeal  from  Circuit  Court,  little  Elver 
County,  In  Chancery;  WUl  P.  Fraxee,  Jndga 

Action  by  Williams  Bros,  agalnrt:  the  Long 
Pine  LiuDber  Company,  in  which  the  Klonr 
dike  Lamber  Company  intervened.  From  a 
Judgment  for  plaintiffs,  interreiw  appeals 
Affirmed. 

Tbe  Long  Pine  Lumber  Company  In  1898 
owned  and  operated  a  sawmill  In  Little  BlT- 
er  county  for  tbe  purpose  of  making  lumber. 
This  company  made  a  contract  with  the  firm 
•f  Williams  Bros.,  composed  of  J.  M.  and  A. 
D. '  Williams,  to  cut  and  dellvw  logs  on  the 
skidway  at  their  mills.  To  carry  out  this 
contract.  Williams  Bros,  employed  a  nnmba 
of  persons  to  assist  In  cutting  and  hauling 
the  lumber  to  the  mill.  They  did  part  ot  the 
labor  tbemeelves,  but  did  not  work  all  the 
time,  cff  make  regular  hands.  The  Long  Pine 
Company  had  a  contract  with  the  Klondike 
Lumber  Company  by  which  the.  Klondike 
Company  was  to  purchase  and  become  tbe 
•wuer  of  all  the  lumber  manufactured  by  the 
Long  Pine  Company.  The  Long  Pine  Com- 
pany afterwards  became  flnancfally  inTolved. 
was  unaUe  to  meet  Its  debts,  and  quit  busi- 
ness about  January,  1899.  At  tbe  time  It 
quit  business  It  bad  a  considerable  quantity 
•f  lumber  on  its  yards,  which  was  claimed 
by  the  Kl<nidike  Lumber  Company.  Ttils 
lumber  was  attached  in  an  action  brought  by 
Williams  Bros,  in  the  drcolt  court  against 
tbe  Long  Pine  Oompany  to  recorer  the  sum 
of  31,032.22  due  on  the  contract  above  men- 
tioned, and  to  enforce  a  laborer's  lien  which 
they  claimed  on  the  logs.  The  men  employ- 
ed by  WUllams  Bros,  to  cut  and  banl  tbe  logs 
to  tbe  mill  brought  actions  b^ore  a  Justice 
ef  the  peace  to  enforce  labor  Uens  on  the  Inm- 


f  4.  8m  Logs  and  XiOCtliiK  foh  SS,  Caat  Dig.  |  M. 


ber.  Besides  these  parties  employed  by  Wil- 
liams Bros.,  the  laborers  employed  by  the 
Long  Pine  Company  to  run  the  sawmill 
which  cut  tbe  timber  also  brought  suits  of 
attachment  against  the  lumber  to  enforce 
liens  which  they  claimed  upon  tbe  property 
by  reason  of  work  and  labor  performed  In 
manufacturing  the  lumber.  The  property 
was  seized  under  tbe  several  actions.  The 
circuit  Judge,  on  tbe  application  of  Williams 
Bros.,  issued  In  vacation  an  order  for  tbe 
Bherlft  to  sell  the  property  on  tbe  ground  that 
it  was  of  a  perishable  nature,  and  likely  to 
depreciate  In  value.  After  this  order  was 
made,  and  before  tbe  sale  of  the  prop^tr, 
the  laborers  who  bad  brought  suits  and  re- 
covered Judgments  before  a  Justice  of  the 
peace  intervened  in  the  snlt  brought  by  Wil- 
liams Bros.  The  Klondike  Lumber  Compa- 
ny also  iQterrened,  and  filed  a  petition  claim- 
ing to  be  tbe  owner  of  the  lumber,  and  offer- 
ing to  pay  ofC  any  valid  lien  existing  against 
the  property,  and  asked  that  the  case  be 
transferred  to  the  equity  docket  so  that  the 
rights  of  the  various  parties  could  be  deter- 
mined. Tbe  case  was  thereupon  transferred 
to  tbe  equity  docket,  and.  after  hearing  the 
evidence,  the  court  found  that  tbe  Klondike 
Lumber  Oompany  was  the  owner  of  the  prop- 
erty; that  both  Williams  Bros,  and  the  la- 
borers employed  by  tiiem  in  cutting  and  haul- 
ing the  timber  had  liens  on  the  property  for 
tiie  amounts  claimed  by  tbem,  but  that  tbe 
lien  of  WUilams  Bros,  was  subject  to  that 
beld  by  tbe  men  employed  by  them.  The 
court  also  found  that  certain  of  the  men 
employed  by  tbe  Long  Pine  Lumber  Compa- 
ny In  and  about  their  mill  In  the  sawing  of 
the  lumber  attached  had  Hens  upon  the  same: 
that  certain  other  parties  to  whom  the  Long 
Pine  Lumber  Company  was  Indebted  had 
done  no  labor  towards  tbe  manufacturing  of 
the  lumber,  and  had  no  Ileus.  The  court  ren- 
dered a  decree  In  accordance  with  Its  flnd- 
IngB,  and  the  Klcmdlke  Lumber  Company 
appealed. 

L.  A.  Byrne  and  W.  R  Oowley,  for  appel- 
lant   J.  D.  Cook,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
The  guestloa  presented  by  this  appeal  is 
whether  certain  contractors  and  laborers  had 
a  lien  on  lumber  manufactured  by  tfie  Long 
Pine  Lumber  Company  and  sold  by  tbem  to 
the  appellant  Klondike  Lumber  Company. 
Our  statute  gives  laborers  who  perf(H>m  work 
and  labor  a  Hen  on  tbe  production  of  their  la> 
bor  for  the  amount  doe  them  for  such  work 
snd  labor.  Sand.  &  H.  Dig.  S  4766;  Acts  1895, 
p.  39.  The  statute,  as  it  now  stands  In  the 
Acts  of  1895,  Is  silent  as  to  whether  the 
labor  shall  be  done  under  a  contract  or  not 
but  of  course  It  was  not  Intended  that  a  mere 
trespasser  should  have  a  lien.  Tbe  labor 
must  be  done  either  under  a  contract  with 
the  owner  or  imder  drcumstances  showing 
that  the  owner  cons^ted  thereto,  tbcragfa  a 
majority  of  us  are  <tf  the  opinion  that  It  is 
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QDDecessary  tbat  the  laborer  should  perfono  r 
the  work  under  a  contract  In  direct  privity 
■with  the  owner  of  the  property.  If  It  la 
done  under  a  contractor  who  has  a  contract 
with  the  owner  for  the  performance  of  the 
wort,  then  It  sufficiently  showa  the  consent 
of  the  owner,  though  in  such  a  case  the  Uen 
could  not  exceed  the  amount  agreed  to  he 
paid  hy  the  owner  to  the  contractor  for  the 
performance  of  the  work.  It  might  even  be 
limited  to  tiie  amount  due  the  ctmtractor  at 
the  time  the  action  to  enforce  the  Hen  Is  com- 
menced, but  under  the  facts  of  this  case  that 
question  need  not  be  considered.  All  that 
we  need  say  here  is  that  the  laborers  who  cut 
and  hauled  the  timber  to  the  mill  are  not  de- 
barred from  claiming  a  lien  by  the  mere  fact 
that  they  were  not  directly  employed  by  the 
owner  of  the  timber.  It  Is  sufficient  that 
they  worked  under  one  who  had  a  contract 
with  the  owner  to  do  the  work,  and  that  the 
owner  baa  paid  neither  the  contractor  nor 
the  laborer.  Mnnger  t.  Lenroot,  32  Wis. 
541;  Winslow  t.  TJrqnhart,  89  Wis.  260; 
Parker  v.  Bell,  7  Gray,  429;  Moore  t.  Eriek- 
son,  158  Mass.  71,  32  N.  E.  1031;  Reeve  t. 
Elmendorf,  38  N.  J.  Law,  125;  Bolsofs  Me- 
chanics' Liens,  239.  The  case  of  Tucker  v. 
Railway  Co.  (Ark.)  26  S.  W.  375,  may  seem 
to  some  extent  In  conflict  with  this  ruling, 
but  It  Is  sufficient  to  say  that  the  statute  con- 
strued In  that  case  Is  a  dlfiTerent  statute  from 
the  one  which  controls  this  case,  and  that, 
taking  the  object,  purpose,  and  history  of  this 
act  Ihto  consideration,  we  think  that  the  con- 
struction contended  for  by  the  appellant  Is 
too  narrow,  and  would.  If  adopted,  to  a  large 
extent  defeat  the  purpose  of  the  statute. 

On  the  question  as  to  whether  these  men 
who  cut  the  timber  into  togs  and  hauled  and 
placed  them  on  the  skldway  at  the  mill  of 
the  owner  are  entitled  to  a  lien  on  the  lumber 
made  from  the  logs  there  may  be  more  reason 
te  doubt  But  their  labor  was  part  of  the 
work  necessary  to  change  the  timber  Into 
lumber.  It  contributed  directly  towards  the 
production  of  the  lumber,  and  we  are  of  the 
opinion  that  they  hare  a  Hen,  though  the 
aggregate  amount  of  these  liens  cannot  ex- 
ceed the  sum  which  the  owner  agreed  to 
pay  the  contractors  for  performing  the  work. 

Aa  to  the  contractors,  we  have  several 
times  held  that  a  contractor  Is  not  a  laborer 
within  the  meaning  of  the  statute  giving  per- 
sona Hens  who  perform  work  and  labor,  the 
statute  being  intended  to  protect  the  actual 
laborer,  and  dbes  not  apply  to  contractors, 
or  those  who  only  superintend  the  labor  of 
others.  The  mere  fact,  therefore,  that  Wil- 
liams Bros,  contracted  to  do  this  work,  and 
hired  persons  to  do  it,  gives  them  no  lien; 
but  they  also  themselves  performed  work 
and  labor  under  their  contract,  and  to  the 
extent  of  the  value  of  their  own  liibor  they 
have  liens  as  other  laborers  have.  This  Hen, 
we  think,  should  Include  the  value  of  the  use 
of  their  wagon  and  team  when  actually  driv- 
en and  used  by  them  in  p«fonning  the  work; 


r  for  In  such  a  case  the  labor  of  one  who  uses 
a  wagon  and  team  or  other  Instrnmentalfty 
furnished  by  himself  In  the  performance  of 
his  work  Includes  both  the  work  of  himself 
and  that  of  the  Instrumentality  by  which  he 
performs  It.  and  be  has  a  lien  for  the  value 
of  all  his  labor.  Martin  v.  Wakefield,  42 
Minn.  176,  43  N.  W.  966,  6 1*  R  A.  362;  Hale 
V.  Brown,  59  N.  H.  567. 

While  we  approve  of  the  ruling  of  the  cir- 
cuit court  sustaining  the  Hen  of  the  laborers 
employed  by  Williams  Bros.,  we  are  of  the 
opinion  that  the  court  erred  In  holding  that 
Williama  Bros.,  the  contractors,  had  a  Hen 
for  the  full  amount  due  them  by  the  Long 
Pine  Lumber  Company.  As  before  stated, 
they  had  a  Hen  only  to  the  extent  of  the  val- 
ue of  the  work  actually  performed  by  them. 
Ae  the  evidence  does  not  show  the  value  of 
this  work,  we  are  unable  to  enter  a  final 
decree  here.  The  Judgment  in  favor  of  Wil- 
Hams  Bros,  declaring  a  Hen  on  the  lumber  to 
the  full  extent  of  the  amount  claimed  by 
tiiem  under  the  contract  will  be  reversed,  and 
the  case  remanded  for  further  proceedings 
that  the  amount  for  which  they  have  a  Uen 
may  be  determined.  In  all  other  respects  the 
decree  1b  afflnued. 


KLONDIKE  LUMBER  GO.  T.  BSNDBR 

WAGON  OO. 

(Snpreme  Court  of  Arkansas.   April  18,  1903.) 

CONSOLIDATION     OP    ACTIONS  —  LABORSSB' 
LIBNS-SALB  MADE  IN  VACATION- 
WANT  OF  NOTICE— VALIDlTr. 

1.  In  an  action  to  enforce  laborers'  liens  the 
property  was  sold  by  order  of  court,  and  sub- 
sequently ft  corporation  dalminir  it  by  a  sale 
from  defendant  in  the  action  to  enforce  the 
lieiis  antedating  the  sale  by  order  of  the  court 
brought  replevin  against  the  purchaser  at  the 
latter  sAie  to  recover  the  property.  Held,  that 
a  motion  by  the  plaintiff  lii  the  replevm  action 
to  consolidate  was  properly  denied. 

2.  Sand.  &  H.  Dig.  $  348,  provides  for  the 
sale  of  perishable  property  in  attachment,  and 
declares  that  no  euch  sale  sbol]  be  made  In 
vacati<Hi  without  notice  in  writing  to  the  oppo- 
site party  or  his  attorney.  In  an  action  to  en- 
force laborers'  lifens  against  certain  property 
the  property  was  sold  by  order  of  court,  made 
In  vacation.  The  court  snbsequently  found  that 
the  defendant  ia  the  action  to  enforce  the  liens 
was  not  the  owner  of  the  property,  which  had 
prior  thereto  been  purchased  by  a  corporation 
which  had  no  notice  of  the  sale.  Held,  that 
as  to  this  corporation  the  sale  was  void. 

Appeal  from  Circuit  Court,  Little  Blver 
County;  Will  P.  Frasee,  Judge. 

Action  by  the  Klondike  Lumber  Company 
against  the  Bender  Wagon  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  Is  an  action  of  replevin,  brouRht  by 
the  Klondike  Lumber  Company  against  the 
Bender  Wagon  Company  to  recover  certain 
lumber.  For  a  history  of  the  main  facts  out 
of  wlilch  this  controversy  about  the  posses- 
sion of  the  lumber  arose  we  refer  to  the 
statement  of  facts  in  the  case  of  Klondike 
Lumber  Go.  T.  WllHama  Bros.,  7B  S.  W.  854. 
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In  tiitt  case  It  was  stated  that  certain  lumber 
was  seteed  In  an  action  brought  by  Williams 
Bros,  against  the  Long  Pine  Lumber  Oom- 
pany.  This  lumber  was  sold  under  an  order 
of  the  circuit  Judge,  made  in  Tacation.  At 
the  sale  the  lumber  waa  purchased  the 
Bender  Wagon  CSompany.  Afterwards  the 
Klondike  Lumber  Company  tHrougbt  this  ac- 
tion of  replevin  to  recover  the  lumber.  There 
was  a  motion  made  by  the  Klondike  Lumber 
Company  to  transfer  this  case  to  the  equity 
docket,  and  to  cousolldate  this  action  with 
the  action  In  case  of  Williams  Bros,  and  oth- 
ers. The  court  orerruled  the  motion  to  trans- 
fer and  consolidate,  and  on  the  hearing  gave 
Judgment  In  favor  of  the  Bender  Wagon  Com- 
pany, from  which  Judgment  the  Klondike 
Lumber  Company  appealed. 

L.  A.  Bryne  and  W.  B.  Oowley*  for  appel- 
lant J.  D.  Oook.  for  appellee. 

BIDDICK,  J.  <«fter  stating  the  facta). 
This  la  an  appeal  tn>m  a  Jndgm^t  in  an  ac- 
tion of  rq^ln.  There  was  a  motion  to  con- 
solidate this  action  of  replevin  brought  by 
the  Klondike  Lumber  Company  against  the 
Bender  Wagon  Company  to  recover  lumber 
with  an  acti(m  brought  by  Klondike  Lumber 
Go.  against  Williams  Bros.,  76  S.  W.  K4, 
to  enforce  laborers*  liens  against  the  lumber. 
This  motion  was  made  in  the  case  of  Klon- 
dike Lumber  Co.  Williams  Bros.,  but  it  Is 
Just  as  convenient  to  dispose  of  the  p(dnt 
raised  here  as  in  that  case,  luid  we  do  so  by 
saying  that,  in  onr  opinion,  the  court  com- 
mitted no  error  in  refusing  to  consolidate  the 
two  actioiu.  The  parties  plaintiff  and  de- 
fendant were  not  the  same  in  the  two  ac- 
tions, and  the  Issues  presented  were  not  ttie 
same,  and  are  not  such  as  would  be  properly 
Joined. 

One  action  was  a  milt  by  cotain  parties 
against  the  Long  Pine  Lumba  Company  to 
enforce  liens  on  certain  lumber,  l^e  other 
action  was  brought  by  the  BJondlke  Lumber 
Company  to  recover  tills  lumbar  from  tlie 
Bolder  Wagon  Company,  and  the  two  a& 
tiona  raised  entirely  different  qnesUons.  Tlie 
title  of  the  Bender  Wagon  Gompaiqr  rested 
upon  a  sale  made  by  virtiw  of  an  order  of  the 
drcnlt  Judge  in  vacation.  Whether  this  vras 
a  valid  sale  and  passed  the  title  of  the  lum- 
ber was  the  question  raised  by  the  action  of 
replevin.  If  the  sale  was  valid,  then  the 
wagon  company  was  entitled  to  the  lumber, 
otherwise  not;  and  there  was  no  need  to  con* 
Bolidate  this  wltii  the  other  action  when  the 
qnesUon  raised  concerned  the  validity  of  cet^ 
tain  liens  on  the  luroceeds  of  the  lumber.  Vot 
it  must  be  remembered  that  the  lumber  had 
already  been  sold,  and  liad  passed  from  the 
possession  and  control  of  the  court  and  Ite 
officers,  before  the  action  of  replevin  was 
commenced.  The  proceeds  of  the  lumber- 
that  Is,  the  money  for  which  it  was  sold— 
took  the  place  of  the  lumber,  and  the  action 
to  recover  the  possession  of  the  lumber  did 
not  thereupon  affect  tbe  other  action  to  en- 


force liens  against  the  iwoceeds  of  the  Inm- 
ber,  and*  there  was  no  necesid^  of  consoli- 
dating them.  It  may  Iw  thai;  bad  the  Klon- 
dike Company  chosen  to  do  so.  It  could  have 
raised  the  question  as  to  the  validity  of  this 
sale  by  flUng  a  motion  In  tlie  other  can  to 
set  the  sale  aside.  Bat,  having  chosen  to 
bring  a  separate  actiott  of  replevto,  it  has 
no  room  to  complahi  that  the  court  after- 
wards refused  to  consolidate  the  two  cases. 

The  only  remaining  question  for  us  to  de- 
termine Is  whethar  the  sale  of  the  lumber 
made  under  the  order  of  the  drcult  Judge 
In  vacation  was  a  valid  sale.  The  order  for 
the  sale  was,  as  before  stated,  made  In  an 
action  brought  in  the  drcnlt  court  by  Wil- 
liams Bros,  against  tiie  Long  Pine  Lumber 
Company  to  enforce  a  lien  for  labor  upon  tlie 
lumber  replevied  In  this  action.  Now,  we 
find  In  the  statute  regulating  the  proceedings 
for  the  enforcement  of  laborers'  Hens  no  pro- 
vision authorizing  the  sale  of  the  property  by 
sn  order  of  the  Judge,  made  in  vacation,  and 
there  Is  room  tor  doubt  as  to  whether  the 
Judge  in  vacation  can  wder  such  a  sale  In 
actions  of  Uiat  kind.  But  there  Is  a  pro- 
vision in  the  statote  regulating  proceedingfi 
In  actions  ot  attachment  authorizing  the  Judge 
In  vacation  to  order  the  sale  of  polshable 
propmrty,  and  this  is  no  donbt  the  stetute 
under  which  the  Judge  acted  In  this  case. 
That  section  provides  tiiat  "no  sndi  sale 
shall  be  made  in  vacation  without  reason- 
able notice  in  writing  to  the  tqiposlte  party 
or  bis  attorney.  If  eithor  of  them  reside  in 
the  county  In  which  the  cause  is  pending  of 
tiie  time  and  place  of  the  application  there- 
for." Sand,  ft  H.  Dig.  {  348.  Now,  fibe  Long 
Pine  Lumber  Company  was  the  party  sued 
in  that  case,  but  the  evidence  shows,  and 
the  court  found,  that  this  company  waa  not 
the  owner  of  the  lumber  atM.  The  lumber 
wss  owned  by  the  Klondike  Lumber  Com- 
pany, and  that  omij^any  was  not  a  party  to 
the  snlt  until  after  the  order  for  the  sale  of 
the  lumber  was  made,  and  had  no  notice  of 
the  application  fOr  the  sale  of  the  lumber. 
Under  these  drcumstances  the  sale  of  the 
lumber  did  not  affect  any  right  or  Interest 
which  the  Klondike  Lumber  Company  had  in 
the  lumber.  The  sale  did  not  affect  their  ti- 
tle. The  cwnpany,  after  the  sale,  still  own- 
ed the  lumber,  subject,  of  coorse,  to  any  valid 
liens  existing  against  it,  and  had  the  right 
to  recover  tlie  same  from  the  purchaser  at 
the  sale,  tor  the  purchaser  acquired  only  the 
right  tltl^  and  interest  thweln  owned  tqr 
the  Long  Pine  Lumber  Company,  the  defend- 
ant in  the  action.  Growell  v.  Barbara,  57 
Ark.  195,  21  S.  W.  83.  As  to  whether  it  ac- 
quh%d  the  right  ftf  sutwogatlan  to  the  tighto 
of  parties  holding  liens  cvon  the  propoiT, 
vre  need  not  decide^  for  a  lien  of  that  Und 
could  not  be  entorced  In  an  action  of  replev- 
in, nw  has  any  such  lien  been  set  iv  or 
claimed  in  this  case.  On  tte  oontrary,  the 
Bonder  Wagon  Gompuiy  has  rested  its 
rights  on  a  claim  to  the  legal  title  to  the 
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lumber,  and  has  resisted  all  efforts  to  trans- 
fer the  case  to  the  eqtilty  docket 

Being  of  the  opinion  that  the  sale  of  the 
lumber  under  the  <vder  of  the  Judge,  made  In 
Tacatlon,  was  Told  for  the  reasons  stated,  we 
think  that  it  passed  no  title  to  the  defend- 
ant, and  that  the  Judgment  in  favor  of  de- 
fendant Is  not  supported  by  the  evidence. 
For  this  reason  the  Judgment  la  revened,  and 
a  new  trial  ordered. 


TRENT  T,  STATB. 

(Court  of  Criminal  Appeala  of  Texas.  Jane  24, 
1908.) 

ANIMALS— CATTLB-QtrARANTINB-UTS  STOCK 
SANITART  COMMISSION— POWSR. 

1.  The  action  of  the  IAvb  Stock  Sanitary  Com- 
misaion  in  drawing  another  qaarantine  tine, 
segregating  other  counties  than  those  segregated 
by  the  federal  qnarantine  line,  and  seekiug  to 
eataUish  another  indepmdent  line,  was  ultra 
vires  and  void,  under  Sayles'  Ann.  Civ.  St  art 
5043k,  exifresBly  requiring  any  quarantine  line 
fixed  by  such  commission  to  conform  to  the 
federal  quarantine  line  or  that  fixed  by  the 
Uiiited  States  D^artment  of  Agricultnre. 

Appeal  from  Fisher  County  Court;  Jesse 
"Wright,  Judge. 

Riley  Trent  was  convicted  of  violating  the 
mlea  of  the  Live  Stock  Sanitary  Commission, 
and  appeals.  Reversed. 

Beall  &  Beall  and  W.  H.  Walton,  for  ap- 
pellant D.  B.  Decker  and  Howard  Martin, 
Asst  Att7.  Gou,  for  the  State. 

DATIDSON,  P.  J.  Appellant  was  charged 
by  hiformatlon  with  nnlawfolly  drlvhig  400 
head  of  cattle  from  Fisher  to  Lubbock  coun- 
ty, In  violatloh  of  the  rules  and  regulatlona 
of  the  Live  Stock  Santtary  Ctommlasloa.  Tn 
accordance  with  artlde  6048k,  Sayles'  Ann. 
Civ.  St,  the  Live  Stock  Sanltuy  commission 
has  declared  a  quarantine  Une  mnnlng  across 
the  state  of  Texas  in  conformity  with  the 
federal  quaranUne  line.  This  article  limits 
the  authority  of  the  sanitary  commission  hi 
the  establishment  of  quarantine  lines  to  that 
designated  by  the  federal  authorities.  Across 
tills  line  fnun  the  south  and  east  no  cattle 
conid  be  driven  nortii  and  west  at  certain 
seasons  of  the  year.  North  and  west  of  this 
line  the  sanitary  commission  bad  drawn  an- 
other quarantine  line,  segregating  other  comi- 
ties, which  were  north  and  west  of  such  fed- 
eral qnarantine  line,  and  sought  thus  to  es- 
tablish another  quarantine  Une  independent 
of  and  additional  to  the  former  Ihie.  This 
was  ultra  vires  uid  void.  Wallace  v.  State, 
69  &  W.  606^  6  Tex.  Ct.  B^.  614,  and  au- 
thorities cited.  If,  as  a  matter  of  fact;  these 
cattle  were  Infected  with  i^tenetic  fever,  and 
this  fact  had  been  ascertained  by  the  com- 
mission, they  could  have  been  segregated  w 
Isolated  until  the  disease  haa  been  cured,  or 
tiie  cattie  restored  to  health.  In  the  case  In 
hand  a  party  representing  hlmsdf  to  be  an 
inspector  appointed  by  the  sanitary  commis- 


sion states  that  he  inspected  ai^>eUant's  herd 
of  cattle,  and  found  several  ticks  upon  one 
of  them;  and,  whUe  he  did  not  throw  down 
and  examine  the  herd,  he  thought  he  ob- 
served evidences  of  ticks  <m  another  animal 
or  twa  undo-  this  condltim  appellant  mov- 
ed his  cattie  from  Fishu  into  Lubbock  coun- 
ty, Fisher  being  south  of  the  second  quar- 
antine Une  sought  to  be  established  by  the 
commission  nortii  of  the  federal  quarantine 
line,  and  Lnbbot^  county  Just  nortii  and 
west  d  said  second  Une.  For  a  violation  of 
the  mle  or  regulation  prohibiting  the  carry- 
ing of  cattle,  without  Inspectiou,  north  and 
west  of  the  second  quarantine  line,  appellant 
I  was  prosecDted. 

j  The  rule  or  regulation  prescribed  by  the 
I  sanitary  commission,  under  which  anwUant 
!  has  been  convicted,  is  as  foUows:  **Beventb. 
\  The  Livestock  Sanitary  Commission  of  the 
1  state  of  Texas  has  ascertained  that  cattle 
located  north  and  west  of  the  quarantine  line 
Infested  with  boophUos  bovlc  or  sootiiem  cat- 
tie  ticks,  are  Infected,  and  ttiat  the  pastures 
in  which  such  Infected  cattie  may  be  located 
are  Infected  territory,  and  that  pastures  in 
which  ticks  have  been  discovered  during  the 
year  1900^  are  Infected  territory,  and  that  If 
said  cattle  so  Infected,  or  cattie  from  pas- 
tures BO  infected,  ore  permitted  to  be  moved 
out  of  said  pasture,  they  are  liable  to  com- 
municate a  contagtous  and  litfectious  disease 
known  as  sonthem  or  splenetic  fever,  to  oth- 
er cattle  located  mnth  and  west  of  said  quar- 
antine line.  It  is  therefore  ordered  by  the 
Livestock  Sanitery  Commission  of  the  state 
of  Texas,  that  from  this  date,  no  cattle  shall 
be  moved,  shaped  or  driven,  transported  or 
otherwise  moved  or  removed  toun  or  out  of 
any  pasture  or  pastures  lying  north  and  west 
of  said  quarantine  Une,  when  such  cattie  are 
infested  with  ticks."  The  elKhth  regulation 
prescribed  moitions  the  counties  soutii  and 
east  of  the  additional  or  second  quarantine 
Une  prescribed  by  the  sanitary  commlsslou, 
and  north  and  west  of  that  prescribed  by  the 
federal  authorities,  adopted  by  the  sanitery 
commlsBlon  by  virtue  of  article  S043k,  supra. 
Tile  seventeenth  regulation  is  In  the  foUow- 
log  language:  "It  Is  further  ordered  that  a 
violation  of  any  or  either  ct  tiie  above  rules 
and  regulations  shaU  be  an  offense  and  pun- 
ishable as  is  provided  by  the  laws  of  tiie 
stete  of  Texas."  This  was  sought  to  be  glv- 
«i  vltellty  by  the  proclamatiott  of  the  Gov- 
ernor. 

As  before  stated,  the  power  of  the  sanitary 
ccnnmission  In  regard  to  prescribing  quaran- 
tine lines  was  limited  by  the  Legislature  as 
set  forth  In  article  6043k.  Beyond  this  they 
have  no  authority  to  prescribe  quarantine 
lines.  Their  act  in  prescribing  another  and 
different  quarantine  line  was  a  nullity,  and 
therefore  there  can  be  no  violation  of  law  hi 
violating  the  order  so  declaring  that  line. 

There  are  several  other  questions  raised 
for  adjudication,  among  wtilch  tiie  indict- 
ment Is  attacked  as  being  vicious.  WbiM 
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tiun  grapoatttinn  u»  eamcQy  userted,  and 
tbe  iBdlctmoit  Is  Tldooa,  still  the  mattws 
discussed  finally  dispose  ot  this  css^  end  any 

dlBcnuBlon  of  the  other  matten  Is  pratarmit- 
ted. 

Tbe  Jadcment  Is  nvened,  and  the  proae- 
cotton  ordered  dismissed. 


BBBBT  T.  8TATB. 
(Court  of  GrfanlDal  Appeals  of  Texas.  Jons  S3, 

1903.) 

CRIMINAL  LAW— NEW  TRIAL-AFFIDAVIT— AP- 
PBAI^-STATBUENT  OF  FACTS— BILL  OF  BZ- 
CBPTIONS— BXPULININO  ABSBNCB. 

1.  Defeodaut  ii  not  mtitled  to  a  new  trial 
on  the  ground  that  he  was  not  prepared  be- 
cause be  was  indnced  to  believe  ble  case  wonid 
be  dismissed,  the  county  attorney  hflTlng  merely 
said  that  lie  would  dismiss  it  a  witness  testified 
as  it  was  said  he  wonld,  and  defendant  hayina 
said  he  had  no  witnesses,  and  wanted  none,  ana 
not  having  shown  what  defease  he  bad,  or  what 
preparation  he  deeired  to  make. 

2.  Defendant  is  not  entitled  to  a  new  trial 
on  tb.B  groonds  of  newly  discovered  evidence  on 
his  nnsupnorted  affldavtt,  not  giving  the  evi- 
dence, or  nis  means  or  aonrce  of  ii^cvmatloD, 
that  oe  expected  to  prove  a  certain  fact  Iqr  a 
certain  person. 

3.  An  affidavit  explaining  the  absence  of  a 
statement  of  facts  is  insufficient,  It  not  showing 
that  a  statement  of  facta  was  ever  presented  to 
the  trial  judge. 

4.  An  aQIdavlt  stating  that  a  bill  of  excep- 
tions was  prepared  and  handed  to  the  court, 
which  he  refused  to  sign  and  approve,  saying, 
however,  that  he  would  give  a  full  and  complete 
Ult  of  exceptions,  which  he  failed  to  do,  does 
not  excuse  the  absence  of  a  bill  of  exceptions, 
it  not  being  shown  whether  the  bill  was  present- 
ed in  term  time,  and  it  b^ng  necessary,  where 
it  is  presented  in  term  time,  aud  the  court  re- 
fnaee  to  sign  it,  that  defendant  prepare  a  hiU  to 
be  proved  up  by  bystanders. 

Appeal  from   District  Court,  UcLeniuii 
County;  Sam  R.  Scott  Judge. 
Dave  Berry  was  convicted  of  burglary, 

and  appeals.  Affirmed. 

J.  T.  Sluder,  for  appellant  Howard  MaN 
tin.  Asst.  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  bis  punlsiiment  asseBsed 
at  two  yeara'  confinement  In  the  penitentiary. 

Tbe  bouse  Is  alleged  to  be  In  the  possession 
of  C.  King.  Appellant's  motion  for  new  trial 
alleges  that  he  was  not  prepared  for  trial 
because  be  was  induced  to  believe  his  case 
might  be  dismissed;  in  support  of  which  be 
files  the  affidavit  of  his  brother-in-law, 
MooreHeld.  and  SherlCF  Baker,  From  these 
aflidavits  It  is  made  to  appear  that  tbe  case 
was  set  for  trial  on  April  20th,  and  reset  for 
May  7th.  It  Is  alleged  that  tbe  resetting, 
however,  was  wltliout  tbe  knowledge  of  ap- 
pellant, wlio  was  confined  in  Jail.  Moore- 
field  states  that  be  was  led  to  believe  from 
bis  convorsations  with  tbe  sheritF  that  tbe 
ensQ  would  be  dismissed,  and  for  that  reason 
be  failed  to  procure  counsel  to  aid  appellant 
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In  bis  defense;  aad  that  he  was  not  apiwlMd 
that  ttie  ease  -wonld  be  tried  on  ICay  Tfli. 
when  tlie  sberltE  notliled  blm     flie  fact  tbat 
the  case  -waa  thai  called  for  trial;  Oiat  he 
came  to  the  courthouse,  and  employed  connsel 
at  once.    This  statement  Is  sDstafned  by 
tibe  affidavit  of  tbe  sheriff.  The  county  at- 
toniey  filed  an  answer,  in  which  be  states 
that  w^en  aefendant  waa  bronght  Into  conrt 
originally,  and  asked  if  he  bad  any  wltuusa 
ee  he  wanted  snmmoned,  be  replied  that  "be 
had  none,  and  did  not  want  any*';  that  he 
(county  attorney)  had  sereral  coDTersatlonB 
with  MooreOdd  as  wen  as  with  Iteker,  hi 
whidi  be  expressed  sympathy  with  defend- 
ant's people,  and  In  which  be  got  the  Im- 
pression that  King  (the  party  alleged  to  be 
in  possesdon  of  the  borglarised  house)  would 
testify  that  defendant  liad  the  right  to  enter 
the  home,  and  tbat  be  recelTed  a  letter  from 
King  Indicating  this  would  be  bis  testi- 
mony; that  the  county  attorney  told  Ifoore- 
field  if  King  would  so  testify  b^  wonU  dls- 
mlna  tbe  case,  but  that  he  (county  attorney) 
wonld  hare  to  see  King,  and  bear  King  make 
the  statemmt  himself;  that  he  never  prom- 
ised Uoorefleld  the  case  wonld  be  dismissed, 
nor  did  he  make  any  such  statement  to  any 
<Hie  else.  It  is  not  contended  that  under  ar- 
ticles 667  and  S6&  appellant  was  not  served 
with  a  copy  of  the  liMSlctment  two  days  prior 
to  being  placed  np(m  trial;  nor  is  It  claime-l 
that  he  desired  the  benefit  of  the  two  days  in 
which  to  file  written  pleadings  and  prepare 
his  defense.  As  made  to  appear  by  the  coun- 
ty attorney— which  Is  not  controverted-^  In- 
formed appellBnt  and  Moorefleld  that.  If 
King  wonld  testify  appirilant  had  a  right  tn 
enter  the  bouse,  he  would  dismiss  the  case; 
and  ai^Uant  retted  upon  this  statement,  and 
built  Us  bf^ws  for  a  dismissal.  A^^llant 
bad  no  witnesses,  and  desired  none.  What 
^tiier  preparation  he  desired  to  make  for  his 
defense  is  not  stated.   If  be  bad  any  other 
defense  theory,  it  should  have  been  set  out 
so  that  the  court  would  have  been  advised. 

Appellant  filed  an  affidavit  to  the  effect 
that  be  expected  to  be  able  to  prove  by  Tom 
King  that  the  hole  In  the  burglarized  boase 
was  too  small  for  a  person  of  appellant's 
size  to  enter.  This  he  alleges  is  newly  dis- 
covered testimony.  The  evidence  Is  not  be- 
fore us,  and  we  are  unable  to  form  any  eos- 
clnrira  as  to  tlds  matter.  In  feet,  flie  testi- 
mony may  have  deinonstrated  that  be  did 
not  enter  through  a  bole  in  flie  house  at  all. 
but  through  the  door  or  window.  This  por- 
tion of  the  motion  Is  supported  alone  by  the 
aOldavlt  of  appellant,  and  he  does  not  ^ve 
his  means  of  intormation,  or  from  whom  ob- 
tained. 

There  is  an  afildavlt  in  the  ncorH  which 
seeks  to  explain  the  absence  of  the  state- 
ment of  facts  and  the  failure  to  reserve  i 
bill  of  exceptions  to  the  action  of  tbe  conrt 
placing  htm  on  trial.  The  affidavit  Is  signed 
by  counsel,  and  shows  tbat  he  prepares  a 
statement  of  tacts,  and  requested  the  conn- 
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ty  attom^  to  agree  to  like  lUDe;  and  that 
tw  lefDsed  to  agree  to  tbe  atatement  of  facta 
■ubmitted  by  appellant'a  connael,  and  refoa* 
ed  to  prepare  and  snlunlt  a  statement  of 
facta  to  tbe  court  within  ten  days;  that  the 
atatsmeat  of  facta  prepared  by  affiant  and  de- 
livered to  the  county  attmiey  waa  aald 
county  attorn^  ao  mntUated  and  Interlined 
that  Its  identity  was  wholly  destroyed,  so 
that  same  oonld  not  now  be  filed  herein  as  a 
statement  ot  facts  pr^Mted  h7  affiant  This 
showing  la  entirely  liunfficlent  It  falls  to 
show  that  a  statement  of  fiurts  was  erer 
presmted  to  tbe  trial  judge  at  any  tlme^ 
either  within  or  after  the  10  days  allowed. 
If  the  party  on  trial  aeeldiig  a  statement  of 
facta  talla  to  get  an  agreemoit  from  tbe 
ptoaeentlng  officer.  It  Is  his  dnty  to  present 
to  the  court  a  statement  of  facte  to  tbe  end 
that  It  may  be  apptoved  and  Hied  wltbln  tbe 
10  days  allowed.  This  was  not  done. 
Oeorge  r.  State,  25  Tex.  Gr.  App.  228,  S  8. 
W.  26. 

It  is  also  stated  to  (be  same  affldarlt  that 
a  UU  of  eueptkms  covering  the  quesUon 
raised  to  the  motion  An  new  trial  as  to  ttie 
understanding  between  the  sheriff  and  coun- 
ty attorn^  was  pr^red  and  banded  to  the 
court,  which  the  court  refused'  to  sign  and 
approve,  but  stated  that  he  would  give  affiant 
a  full  and  complete  bill  of  nceptlMis  covers 
Ing  tbe  point  raised  as  he  recollected  It,  pre- 
senting tbe  fbcte  folly  and  fairly,  bat  iR^ch 
the  court  taUed  to  da  Whether  thla  bill'  waa 
pieaented  to  term  or  out  of  tetm  time  ia  not 
idiown.  If  presented  In  teem  time,  and  the 
court  had  refused  to  sign  the  bill,  It  was  ap* 
pellanf  a  duty  to  prepare  a  bill  to  be  inoved 
up  bystanders.  This  question  waa  also 
adihidlcated  to  Oeorge  v.  State,  supra. 

As  t2ie  record  Is  ^^sented,  there  Is  no  errw 
requiring  a  reversal  of  the  Jndgmoit  and  tt 
is  affirmed. 


EDWARDS  T.  STAm 

<Ooiirt  of  Criminal  Appeals  of  Texas.  June  28, 

1903.) 

HISDE»HANORS->rOINT  VKRDICT. 
1.  A  joiat  verdict  In  a  misdemeaaor  case 
againgt  two  defeudanta,  aBseSBing  their  fine  at 
$75,  is  huufflclent  to  sapport  a  judgment,  not 
■hewing  whether  the  fine  li  against  each  or 
both. 

Appeal  ftom  Dallas  Conn^  Court;  Ed.  S. 
Lauderdale^  Judge. 

John  T.  EUwards  was  convicted  of  coun- 
terfeiting a  trade-mark,  and  ai^ieals.  Re- 
versed. 

A.  E.  Flrmln,  for  appellant  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

BROOKS.  J.  Appellant  was  jointly  char- 
ged by  Information  with  W.  H.  Wood  for 
counterfeiting  and  unlawfoUy  using  a  trade- 
mark, to  violation  of  articles  918d  and  918e 
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tit  White's  Ann.  Pen.  Code.  AK>enant  tuges 
various  objections  to  the  toformatlon,  but, 
after  a  careful  euuntoatlon  of  the  same,  to 
our  optolon  It  Is  correct  Upon  the  trial  the 
Jury  returned  the  following  verdict:  "We, 
the  Jury,  And  W.  H.  Woods  and  John  T.  Bd 
wards,  defeudanta,  guilty  as  charged  to  to- 
dlctment,  and  assess  their  fine  at  seventy- 
five  dollars."  DefMidant  Wood  was  granted 
a  new  trial,  and  the  judgment  was  entered 
against  appellant  Edwards,  for  the  full  sum 
of  f  75.  The  verdict  should  have  been  sev- 
eral, and  not  joint  We  cannot  ascertain 
from  the  verdict  whether  the  Jury  totendcd 
to  find  each  of  tbe  defemlauta  $75,  or  fine 
them  Jototly  VtS.  The  law  does  not  author- 
ise soch  a  verdict,  and  It  does  not  support  a 
valid  judgment  Cunningham  State,  26 
Tex.  App.  88,  B  S.  W.  62;  Whltcomb  v.  State, 
SO  Tex.  App.  269,  17  S.  W.  268.  This  betog 
a  miademeanor,  toe  dedsloDS  of  this  court 
are  that  toe  verdict  must  be  several,  and  hot 
Jfdnt,  whoe  two  defeudanta  are  tried.  How- 
ever, to  a  fdony  case,  where  we  can  reaaon- 
ably  asctftato  the  vodlct  of  tbe  jury,  toe 
rule  is  dlfferoit  Davidson  v.  State  (Tex. 
Or.  App.)  60  S.  W.  865.  In  a  misdemeanor 
case^  where  the  fine  is  against  two  defend- 
anh^  as  stated,  we  cannot  tell  wbetow  toe 
Jury  totended  to  rendw  a  jotot  verdict  agatost 
ea<A.  or  wbetber  It  totended  aald  fine  to  be 
several. 

There  being  no  valid  verdict,  such  as  the 
law  autooriaes,  and  reqnlres,  toe  judgment  It 
reversed,  and  the  cause  remanded. 


WILLIAMS  V.  STATE. 
(Court  of  Ciimlnal  Appeals  of  Texas.  Jane  IT, 

1903.J 

CRIMINAL  LAW-^CCIDBNTAL  AND  NEQU- 
GBNT  HOHICIDB— SBLBCTIOH  OF  JURT  COM- 
MISSION BRS-^E  LECTION  OF  JURY— CONTIN- 
UANCE—ABSENT  WITNKSSES— INSTRUCTIONS 
—HARMLESS  ERROR. 

1.  Code  Or.  Proc.  1895,  art.  372,  relating  to 
the  appointment  of  jury  commissionerB,  requires 
that  they  be  residents  of  different  portions  of 
the  coauty  for  which  they  are  appointed.  Bcld, 
that  the  mere  fact  that  the  commissioners  ap- 
pointed at  one  term  of  court  all  resided  in  the 
same  city,  which  contained  two-thirds  of  the 
qualified  voters  of  the  county,  did  not  diaqnalify 
toem  to  act 

2.  Where  the  jury  commission  era  appointed 
for  a  term  of  court  appeared  In  response  to  a 
notice  of  their  appointment,  and  were  sworn 
and  instrocted,  this  amounted  to  a  waiver  of  the 
Issuance  of  a  citation. 

8.  The  mere  fact  that  all  the  inrors  for  a 
term  WM'e  selected  from  one  and  the  same  city 
is  not  a  valid  objection  to  the  venire. 

4.  A  continuance  for  absent  witnesses  was 
properly  denied,  where  tbe  evidence  of  those 
witness^  would  have  t>een  merely  cumulative. 

5.  Where  the  only  evidence  to  indicate  neeli- 
gent  homicide  was  that  the  victim  was  killed  oy 
the  difichflrge  of  a  pistol  which  he  was  either 
attempting  to  talie.  away  from  the  accused  or 
trying  to  prevent  the  accused  from  ahooting 
him  with,  the  court  properly  refused  to  give  a 
charge  on  negligent  homicide. 


T  4.  See  CrttDlsal  Lav,  vol.  U,  Cent  Dtg.  |  tUL 
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6.  Where  the  entire  trend  of  the  conr^s  charse 
m  a  prosecntlon  for  hmnicide,  claimed  hj  the 
accosed  to  hare  been  accidental,  was  that,  ff 
the  accoaed  intentlraallr  or  "porpoaelT"  killed 
the  deceased,  be  would  be  gniltj  of  either  mur- 
der or  manslaaghter,  it  was  harmless  error  not 
to  present  afflrmatlTely  the  Issne  of  accidental 
homicide^ 

Appeal  from  District  Ck>art,  Harris  Odhh- 
ty;  J.  K.  P.  QUIaapIe,  Judge. 

D.  E.  Williams  was  coDTlcted  at  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

Coleman  ft  Abbott,  <or  appelant  How- 
ard Martin,  Asat  Attj.  Gen,,  tor  tbe  Stata 

BBOOKS,  J.  Appellant  was  convicted  oC 
murder  in  the  second  degree,  and  his  punisb* 
ment  assessed  at  confinement  In  the  peniten- 
tiary for  a  term  of  five  years. 

Appellant's  son  was  working  for  deceased, 
Dr.  De  LIpcsey,  as  office  boy,  and,  on  ac- 
count of  some  indignity  offered  by  deceased 
to  said  boy,  appellant  and  two  oihee  sons 
went  to  the  ofllce  of  deceased,  and,  meeting 
deceased,  asked  him  why  he  pulled  his  boy's 
ears  snd  nose.  Some  words  followed  be- 
tween appellant  and  deceased.  Thereupon 
appellant's  two  sons  began  to  beat  deceased 
over  the  head  with  billiard  cues,  deceased 
retreatiiig  into  an  office  in  the  building,  ap- 
pellant  and  his  two  sons  following.  Appel- 
lant, having  a  pistol,  shot  deceased,  from 
which  wound  he  died.  The  state's  testimony 
shows  that  appellant  had  threatened  Tiolence 
to  the  penKHi  of  deceased  If  he  did  not  apol- 
ogize for  the  manner  in  whicb  he  had  treat- 
ed his  boy. 

Appellant  filed  a  motion  to  quash  the  re- 
nire  of  200  jurors,  and  also  what  he  terms 
**a  challenge  to  the  array  of  petit  Jurors,"  on 
the  ground  that  said  venire  did  not  consti- 
tute a  lawful  Jiny,  and  as  ground  of  said 
challenge  and  motion  states:  (1)  The  stat- 
utes of  this  state  provide  tliat  there  shall  be 
holden  for  the  county  of  Harris,  among  other 
terms  of  this  court,  what  is  known  as  the 
"March,  1903,  term,"  and  the  "April,  1903, 
term."  (2)  That  no  order  was  made  during 
the  March  term.  1903.  of  this  court,  appoint- 
ing jury  commissioners.  (3)  That,  notwith- 
standing no  order  of  this  court  was  made 
daring  the  March  term,  1903,  appointing  jury 
commissioners,  yet  D.  Rice,  Sam  McNeal. 
and  J.  E.  Archer  undertook  and  pretended  to 
act  as  jury  commissioners,  and  under  such 
pretenses,  and  as  sucli,  did  select  and  draw 
the  petit  jurors  now  held  and  retained  by  this 
court  for  the  present  April  term,  a  part  of 
whom  were  summoned  for  each  of  the  four 
weeks  of  said  term,  and  from  it  the  200 
veniremen  were  selected  and  summoned, 
from  which  venire  a  jury  was  to  be  selected 
to  try  defendant;  and  that  the  state  and  de- 
fendant were  required  to  select  jurors  on  the 
trial  of  this  case  from  said  venire  so  select- 
ed. (4)  That  the  persons  so  selected  were 
not  selected  from  the  ditTerent  portions  of 
Harris  county,  but  as  a  matter  of  fact  said 
entire  list  of  jurors  and  special  venire  were  I 


all  selected  from  and  are  etUaens  of  tha  city 
of  Houston,  and  were  such  at  tbe  time  of 
snch  selectlcm,  ercept  one  juror,  who  is  a 
resident  of  the  town  of  Houston  Heights,  a 
suburb  of  Houston;  and  the  lesldeace  of 
said  jurors  Is  within  five  miles  of  tbe  city 
of  Houston.  (5)  That  no  persons  were  noti- 
fled  by  the  sheriff,  constable,  or  any  other 
person  authorized  In  the  premises,  or  by  this 
court,  to  meet  or  act  as  jury  commissioners: 
and  that  there  Is  no  record  of  this  court 
showing  that  said  pretended  jury  commis- 
sioners ever  appeared  b^ore  the  cour^  re- 
ceived any  instructions  as  to  their  dntlo,  or 
that  the  Judge  designated  to  said  person  or 
persons  pretendli^  to  act  as  such  jury  com- 
missloners  for  what  weeks  they  should  se- 
lect petit  jurors,  etc.  That,  -when  such  per- 
sons so  acting  bad  selected  a  Jury  as  above 
stated,  they  gave  the  names  of  said  jurtus 
to  the  clerk  of  this  court,  who  then  made 
the  following  entry  on  the  record  of  this 
court:  "This  day  D.  Rice,  Sam  McNeal,  and 
J.  B.  Archer  were  appointed  oi  Monday, 
March  9,  1803,  by  the  court  Jury  oommiBSlon- 
«B,  and  that,  havii^  been  duly  sworn  ac- 
cording to  law  to  select  grand  and  petit  ju- 
rors for  the  April  term,  1903,  of  this  court, 
and  they  having  performed  all  duties  requir- 
ed of  them,  and  having  made  their  report  in 
open  court,  were  discharged."  This  entry  Is 
dated  March  12,  1903.  The  bUl  of  exceptions 
further  shows  that  this  constitutes  every  en- 
try of  record  on  the  books  of  the  court,  or 
among  its  files,  relative  to  the  jury  com- 
missioners. Then  the  bill  contahis  a  long 
list  of  tbe  special  venire,  showing  that  they 
all  lived  in  the  dty  of  Houston,  with  the  ex- 
ception stated.  Appended  to  this  bill  Is  the 
following  qualification  by  the  judge:  **That 
the  commissioners  were  appointed  as  requir- 
ed by  law,  and  were  assembled,  sworn,  and 
instructed  as  required  by  law,  and  held  their 
session  by  direction  of  the  court  as  required 
by  law,  and  duly  made  their  report,  and  tbe 
lists  were  handed  to  the  clerk  after  be  was 
sworn  to  receive  them  as  required  by  law. 
The  court,  upon  being  questioned  by  defend- 
ant's counsel,  further  stated:  'No,  sir.  There 
was  no  written  process  Issuod  for  said  Jury 
commlraioners.  They  were  summoned  oral- 
ly. Yes,  they  were  summoned  orally  by  the 
court'  All  of  the  commissioners  lived  in  the 
city  of  Houstw,  but  In  different  portions  of 
tbe  city;  and  that  two-thirds  of  the  popula- 
tion of  Harris  county  reside  in  the  city  of 
Houston.  *  •  *  The  jury  was  acc^ted 
by  defendant  without  exhausting  hia  chal- 
lenges allowed  him  by  law."  Article  872, 
Code  Cr.  Proc.  1885,  among  other  things,  pro- 
vides that  the  jury  commissioners  shall  be 
intelligent  citizens,  freeholders,  and  qualified 
jurors  In  the  county.  It  further  provides 
that  they  stiall  be  residents  of  different  por- 
tions of  the  county.  Tbe  mere  tact  that  the 
Jury  commissioners  all  reside  withbi  the  city 
of  Houston,  which  contains  two-thirds  of  the 
qualified  voters  of  tbe  (wnnty,  would  not 
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render  them  ^fisqnallfled  to  act  as  Jur?  com- 
missloDers.  having  other  qnallflcatloiis.  The 
statute  does  not  say  how  far  the  commis- 
sioners shall  Utc  from  each  other,  bnt  mere- 
ly that  they  shall  reside  In  different  portions 
of  the  county.  It  seems  that  appellanfa 
contention  Is  that  by  the  selection  of  jury 
commissioners  from  the  city  alone  this  pre- 
cludes any  knowledge  on  the  part  of  tbe  Jury 
commissioners  of  the  fitness  and  qualifica- 
tion of  Jurors  residing  outside  the  limits  of 
the  city.  If  true,  this  would  not  be  a  valid 
objection  to  the  selection  of  Jury  commis- 
sioners. 

Appellant,  as  we  understand  the  bill,  fur- 
ther Insists  that  the  Jury  commissioners  were 
not  summoned.  The  judge's  qualification  Is 
that  the  commissioners  were  appointed  as  re- 
quired by  law,  and  were  assembled,  sworn, 
and  Instructed  as  required  by  law.  We  do 
not  understand  tliat  tt  Is  absolutely  essen- 
tial to  issue  citation  to  the  Jury  commisslon- 
en.  Inasmuch  as  they  were  notified  in  this 
Instance,  and  came  Into  court.  This  clearly 
would  he  a  waWer  of  any  character  of  cita- 
tion. Nor  Is  It  any  valid  objection  to  the 
Tenire  because  the  same  was  selected  entire- 
ly from  the  dty  of  Houston.  This  Is  not  a 
test  as  to  the  qnallflcatlon  of  a  juror,  for.  If 
he  Is  a  freeholder  In  the  state,  or  householcl- 
er  In  the  county,  and  has  paid  his  poll  tax 
as  the  law  requires,  be  Is  a  qualified  Juror  in 
the  trial  of  the  case  in  that  coonty,  regaid- 
len  of  whether  he  tlve  In  or  out  of  the  city. 
We  see  no  error  In  the  rnUng  of  the  court  In 
selecting  the  Jury  commJsslonas  and  v  en  ire- 
men  bT  said  Jury  commlssionen  that  an* 
tlior£ns  a  lerenal.  However,  we  desize  to 
ssy  that  ttie  aiilrit  of  tbese  statntea  sbonld 
be  comi^ied  with  and  as  far  as  practicable 
the  letter  tbeieof. 

KU  No.  2  complains  tiut  the  court  ened 
In  oTanmUng  appellant* a  second  application 
Cor  continuance  on  aeeonnt  of  the  absence  of 
Wade,  Weaver,  Meadows,  and  Moore.  Ap- 
pellant a^ected  to  prove  tqr  Wade  that  de- 
ceased carried  a  pistol*  and  wltneas  had  seen 
It  on  several  occaskms;  that  said  witness 
identifled  the  pisttd  ftrand  upon  the  floor 
wbore  flie  homldde  occutred  as  deceased's 
jfiwM.  Tbla  fact  was  abundantly  establish- 
ed by  other  witnesses,  and  tronld  be  merely 
cnmnlatlve.  By  the  witness  Meadows  ap- 
pellant expected  to  prove  that  he  talked  with 
deceased  about  12  o'clock  noon  of  the  day 
prior  to  the  kllUng,  and  be  told  witness  be 
had  aaaatdtBd  the  Uctle  child  of  defendant, 
had  abused  Um.  bnt  he  had  no  regrets  In 
the  natt»;  that  he  expected  appellant  and 
bis  boys  voold  be  to  see  talm  In  conseqnaice 
thereof  uid  that  be  (deceased)  was  aimed, 
and  prepared  for  them,  one  or  all;  that  he 
was  armed,  and  proposed  to  remain  so,  and 
that  he  had  no  retractlMi  to  make,  and  would 
back  up  what  he  had  aaid  and  d<nie;  tha^  It 
necessary,  be  would  shoot  The  recwd  Is 
full  at  evidence  showing  the  desperate  char^ 
acter  of  deceased,  and  that  snch  character 


was  known  to  appellant  It  Is  abundantly 
established  that  he  went  armed.  We  think 
this  testimony  would  also  be  cumulative. 
Appellant  expected  to  prove  substantiaUy 
the  same  fact  by  the  witness  Weaver.  By 
witness  Moore  he  expected  to  prove  that  de- 
ceased went  armed,  and  that  the  pistol  found 
at  the  homicide  was  of  the  same  character 
and  size  as  the  pistol  he  bad  seen  deceased 
carry.  All  this  testimony  is  cumulative,  even 
conceding  diligence,  which  we  do  not  deem 
necessary  to  pass  upon.  The  court  did  not 
err  In  overruling  the  application. 

In  motion  for  new  trial  appellant  com- 
plains that  the  court  erred  in  his  charge  on 
implied  malice.  The  charge  of  the  court  fol- 
lows the  statute  d^ing  implied  mallei and 
has  been  approved  by  this  court  In  numerous 
decisions. 

Ap[>ellant  insists  that  the  court  erred  in 
not  charging  oa  the  law  of  self-defense  and 
justifiable  homicide.  There  Is  not  an  ele- 
ment of  aelf-defense  or  Justifiable  homicide 
made  apparent  by  this  record. 

The  fifth  ground  of  bis  motion  is  that  the 
court  ared  "in  falling  to  charge  the  Jury  on 
the  law  relating  to  negligent  homicide,  and 
submit  the  question  of  negligent  homicide  to 
the  jury  under  the  facts  and  drcnmstances 
In  evidence.  Defendant  claimed  that  the 
shooting  was  an  accident,  and  he  was  enti- 
tled to  have  that  qnestkm  submitted  to  the 
Jury,  and  tbelr  verdict  thereon.  There  was 
undisputed  evidence  of  the  accident,  and  how 
It  occurred,  and  the  court  slHHitd  bare  per- 
mitted the  Jury  to  pass  on  the  sufficiency 
tbereof."  The  only  evidence  Insisted  upon 
by  appellant  in  brief  and  argument  laesent- 
Ing  the  issue  of  n^Ugent  homicide  is  ap- 
pellant's own  testimony,  in  ^ect  that  after 
he  pulled  deceased's  nose,  his  boys  struck 
and  then  followed  him  Into  the  room;  that 
he  pulled  his  pistol,  and,  when  he  got  close 
enough  to  deceased,  struck  at  him  arer  his 
son  Harold's  ahonld«.  He  says  that  lie  did 
so  In  order  to  knock  deceased  down,  and  pre- 
vent deceased  shooting  his  child  or  himself. 
"That  thereupon  deceased  backed  away,  and 
got  iq>  Iqr  the  fireplace.  Then  I  stnx^  at  him 
with  my  right  hand,  and  In  the  meantime 
deceased  did  not  have  the  grip.  It  was  six 
or  eight  feet  away,  and  he  threw  up  fala  left 
hand  that  way,  and  his  right  hand  was  down 
upon  that  gun,  and  was  Just  pulling  It  down 
this  way,  dlrectiy  towards  Williams'  breast 
and  I  reached  In  with  my  left  hand  for  my 
pleUA,  and  deceased  caught  it  aboro  my  right 
band  and  tried  to  wrench  It  from  m^  and  we 
surged  and  pulled  around  tben  and  got  the 
pistol  down  this  way  (Indicating  noct  to  his 
breast}  between  us,  and  In  the  scuffle  the  pis- 
tol was  flred.  The  gun  was  up  in  that  posi- 
tion, right  near  the  side  of  his  netk.  Don't 
know  wMch  side.  I  must  have  had  tiie  gun 
n&ir  the  muzzle,  because  my  hand  was  pow- 
der-burned, and  was  that  way  two  or  three 
weeks  or  a  mouth  after.  Deceased  fell  about 
tbe  time  the  shot  was  fired,  and  at  that  time 
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be  bad  bia  gm  out  In  bis  hand.  I  don't 
know  wby  deceased  did  not  use  bis  gnn.  I 
do  not  know  how  my  pistol  was  dlschar- 
£ed.  I  haven't  any  Idea.  It  was  all  done  in 
the  acramble  when  he  grabbed  It,  and  when 
the  pistol  was  discharged  it  snrprlsed  me." 
We  hare  made,  In  effect,  an  exact  copy  of 
app^anfa  testimony  in  reference  to  tbe 
shoothig.  While  It  la  scarcely  IntelUfl^ble, 
we  nnderstand  deceased  was  endeavoring  to 
take  the  pistol  away  from  appellant,  or  was 
trying  to  prevent  ^pellant  Cram  ahoottng 
blm  with  the  pistol.  If  either  fact  be  traa, 
then  the  issue  of  negligent  homicide  is  not 
In  tba  case;  that  is.  If  appellant  was  at* 
tempting  to  dnot  deceased,  it  could  not  be 
negligent  homldde;  If  Iw  was  not  attend 
Ing  to  shoot  deceased,  and  the  pistol  was 
accidentally  discharged,  it  would  tdmply  ba 
an  accident  If  the  record  before  as  had 
shown  that  d^endant  struck  deceased  with  a 
pistol,  and  the  same  was  discharged,  then 
the  striking  wltb  the  pistol  might  have  been 
at  least  a  misdemeanor:  and  if  tbe  discbarge 
took  place  In  the  perpetration  of  a  misde- 
meanor tbe  Issue  of  negligent  honddde  would 
arise;  but;  If  be  was  attempting  to  shoot  de- 
ceased, it  would  have  been  either  murder  or 
manslaughter,  as  the  facts  might  warrant 
The  trend  of  the  entire  diarge  of  tbe  court 
is  that  if  appellant  Intentionally  killed  de- 
ceased, ot  "purposely,"  as  stated  In  one  place, 
he  would  be  guilty  of  eithec  murder  In  tbe 
flmt  or  second  degree  or  manslaughter.  This 
b^ng  true.  It  certainly  was  harmless  error  not 
to  present  afSrmatlTely  the  issue  (tf  acddmt- 
al  hfHnidde. 

Appellant  crltlclBeB  ibe  fdiarge  ot  the  court 
in  various  particulars.  We  have  carefully 
ezambied  the  charge  in  connection  with  ap- 
prtlants  objections,  and,  in  our  <vlnion.  it  la 
not  subject  to  the  criticism  ui^^  by  app^ 
lant 

No  reverBlble  error  appearing  in  this  reis 
ord,  the  judgment  is  afllnned. 


ROUSS  T.  RATLirF  et  at 
(tjotirt  of  Civil  Appeals  of  Texas.  Jane  10, 
1903.) 

DEBD  OF  TRUST— SALE  BY  TRUSTEO— VAUD- 
ITT— ATT  ACH  M  BNT. 

1.  One  of  the  defendants  conveyed  a  stock  of 
merchaadise  in  trust  authorijtiu^  tlie  trustee  to 
sell  the  same  for  cash  and  appl;  tbe  proceeds 
on  debts  due  named  creditors,  plainUfTs  de- 
cedent TaeiaK  one  of  them.  All  tbe  creditors 
named  accepted  except  plaintiff's  decedent. 
Thereafter  the  truatee  sold  the  stock  partly  on 
credit.  All  the  creditors  Damed  in  tbe  deed 
as  well  as  the  maker  knew  the  terms  of  the 
sale,  aud  a^freed  to  and  ratified  it  as  made. 
Thraeaftw  plaintiff  attached  tbe  property. 
There  was  no  intent  to  defraud  creditors. 
Held,  that  the  sale  was  not  absolntelr  void,  so 
as  to  preclude  tbe  purchaser  from  recovering 
dnmnses  on  account  of  a  levy  of  the  attadi- 
ment 

Appeal  from  District  Oourt,  Bunnela  Comi- 
ty; John  W.  Goodwin,  Jodge. 


Action  by  W.  W,  BeoM,  executor  eC  Ghartes 
B.  Rouss,  deceased,  against  J.  D.  BatlifE.  B. 
M.  RatUfl,  J.  W.  Tiumpkln,  and  oth«a.  J. 
W.  Lumpkin  filed  a  plea  tn  veconTentlon. 
JudgmMit  in  Cavor  of  ptotatlff  against  tbe 
BatUffs  and  In  favor  of  Iiumpfclji  on  taia  plea 
Id  reconvention,  and  plaintiff  appeals.  Af- 
firmed. 

R.  B.  Truly  and  J.  W.  Powell,  for  appel- 
lant a  O.  Harris,  C.  P.  Shepherd,  and  G. 
N.  Harrison,  for  appellees. 

8TBBBTMAN,J.  Charles  B.  Bouss  brom^t 
tills  suit  to  rooovw  of  J.  D.  and  B.  M.  Bat- 
Uff,  IndlvldnaUy  and  aa  partners,  a  balance 
of  t70A  dne  upon  an  account  for  ■Mrtibaadlae. 
The  plaintlfl  died  in  March,  1M2.  and  bk 
afoentor,  W.  W.  Bonsih  prosecuted  tbe  cue 
to  judgment  At  the  time  the  snit  waa  In- 
stituted tbe  plaintlfl  proenved  a  writ  of  at- 
tachment, and  had  It  levied  iqwn  a  stock  of 
merchandise  then  in  pMseaskw  of  J.  W. 
Lompkln,  who  claimed  to  have  bought  the 
same  from  G.  P.  Isbepberd,  who  held  it  by 
virtue  ot  a  chattel  mortgage  in  the  fOrm  of 
a  deed  of  trast  enecuted  1^  J.  D.  BatUff  to 
said  Sb^herd,  as  tnistee.  Said  LompiEfen 
and  Shepherd  were  made  defeadanta,  as  were 
also  Jerry  Etarbomr  and  W.  B.  HrCaellan, 
who  wwe  named  aa  credlton  in  aald  deed  of 
trust  ^e  defendant  TjsnmMn  reconrened 
for  damages  on  account  of  the  levy  of  Ibe 
attachment  setting  out  the  facta  with  ref- 
erence to  the  executlofi  of  the  deed  of  trvat 
to  Shepherd  and  his  pordiase  from  Shepherd. 
He  also  made  tbe  sheriff  who  levied  ttie  at- 
tocbment  and  the  sureties  upon  bla  oflldai 
bond  parties  to  tbe  suit  and  the  sheriff  In 
turn  filed  pleedlngs  In  whldi  he  antght  a 
recovery  against  the  plaintiff  and  tbe  SDre* 
ties  upon  the  Indemnity  bond  axeeuted  to 
him.  The  case  was  tried  upon  special  is- 
snes.  and  frmn  the  verdict  fomd  the 
Jvry  we  find  the  following  tecta: 

Prior  to  August  S,  IWl.  J.  D.  BatUflr  and 
B.  W.  RatUff  were  partners  In  a  mercantile 
business  at  Mllea,  Tex.,  aud  owned  tbe  stock 
of  goods  in  question.  On  ttiat  date  tiw  part- 
nership was  dissolved,  and  B.  M.  BatUff  ceo- 
veyed  all  of  his  interest  to  3.  D.  BatUff: 
J.  D.  BatUff  assuming  all  Indebtedneea  of  the 
Arm.  J.  D.  Batliff  continued  to  mn  the  bosl- 
aesa  nntU  Angust  21,  1801,  at  whtdi  thne  he 
^eented  a  deed  of  trust  conveying  tbe  atock 
of  merchandlae,  notes,  and  accounts  then  on 
hand  to  OL  P.  Shepherd,  as  trustee.  By  this 
deed  of  trust  Shepherd  was  aiMiorised  to 
take  possession  of  tbe  stock  of  goods,  and 
sell  the  some  tot  cash,  and  apply  tbe  pro- 
ceeds to  tbe  payment  of  tbe  ftrtlowliig  in- 
debtedness In  the  ordMT  named:  (1)  Jerrr 
Harboor,  f860;  (2)  W.  B.  McCIeUan,  flOO; 
<3)  O.  B.  Rouss,  9704;  <4)  J.  lipoid.  «80.15: 
^  See.  Walche,  I19.M;  fd)  Tens  Paper 
Co..  122.00;  (7j  Galveston  Dry  Goods  Cb.. 
918.86;  OS)  A.  Korey  ft  Sm,  99L  Tbe  trm- 
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tM  Mcetrted  mUt  deed  of  trust,  and  at  cmce 
took  poBaeaslon  of  said  attxit  of  goods.  All 
of  tlie  credlten  named  In  said  deed  of  tract 
at  once,  and  before  tbe  levy  at  the  writ  of 
attachment,  accepted,  except  0,  B.  Bousa 
All  of  said  indebtedness  named  In  said  deed 
of  tmst  waa  Indebtedness  owing  by  the  orlg- 
Inid  firm  ot  BatUff  Bios.;  and  said  deed  of 
tmst  was  made  in  good  fatth,  and  without 
any  intention  on  the  part  of  said  J.  D.  Bat* 
Uff  to  blndw,  delay,  or  defraud  Us  crcdittHCiL 
Some  time  in  Sq;itanber,  1901,  and  vslat  to 
the  lerr  of  the  writ  of  attachment,  the  trn»- 
tee;  Shephrad,  sold  said  stock  of  goods  to 
J.  W.  Lnn4)klh  for  9BB5,  fSOO  of  which  waa 
paid  in  cash  and  the  balance  In  three  promis- 
sory notes  of  said  Ltuai^ln  due  two,  fbnr, 
and  alz  months  after  date.  Lumpkin  took 
possession  of  the  stock  ot  goods  at  once,  and 
on  September  27,  1801.  the  writ  of  attach- 
ment In  this  case  was  lerled,  and  the  stock 
of  goods  was  taten  out  of  the  poneSBltm  of 
said  Lomi^n,  and  waa,  up  to  the  time  of 
the  trial,  still  In  the  poooeislon  of  the  sbec^ 
Iff  of  Bnnnela  county  under  said  writ.  The 
stock  of  goods  at  the  time  of  the  levy  was 
of  the  market  value  of  9900.  Judgment  was 
rendered  in  favor  of  the  idalntlff  against  J. 
Ik  and  &  Bl.  BatUff  for  the  debt;  and  fods- 
ment  was  rendered  In  favor  of  J.  W.  Lump* 
kin  against  the  plaintiff  and  tbe  sheriff  and 
others  for  9900  damages  on  account  of  the 
levy  of  said  writ  of  attachmcmt 

We  haw  carefully  examined  aU  of  the 
asslgnmeati  of  error,  and,  tn  oar  ofrtnton* 
DO  revmlble  error  1>  shown.  It  is  earnestly 
insisted  that  the  title  to  the  goods  did  not 
pass  by  the  conveyance  from  the  trustee, 
She^wrd,  to  lAunpUn*  because  the  sale  was 
mads  partly  on  a  credit.  Instead  of  entirely 
for  cash,  as  provided  by  the  deed  ct  trust 
Tbe  evidence  shows  that  at  the  time  this 
sale  was  made  all  of  the  creditors  named  In 
the  deed  ot  trust,  as  well  as  Oie  maker  <rf  the 
deed  of  trust,  knew  the  terms  of  the  propoft. 
ed  sale,  and  agreed  to  and  ratified  tbe  sale 
as  made.  The  sale  was  made  before  tbe  levy 
of  plaintiff's  writ  of  attachment,  and  before 
ft  could  be  said  that  the  plalntifl  had  ac- 
quired tbe  equity  of  redemption  in  said  proiH 
crty.  Hm  sale  wu  made  without  any  ac- 
tual fraud  or  Intent  to  defraud  the  creditors, 
and  tbe  qoestitm  presented  is  whether,  u&> 
der  these  drcnmstances,  the  sale  to  Lnu^ 
kin  was  absolutely  void.  We  do  .not  doubt 
that.  If  the  maker  of  the  deed  of  trust  or  ome 
of  the  creditors  had.  in  a  proper  manner,  ob- 
jected to  the  sale  as  made.  It  might  have 
been  set  aside;  and  thia  would  also  pr(d>- 
ably  be  true  as  to  the  plaintiff  If  be  had  ac- 
quired the  equity  of  redenqrtlon  at  that  time; 
and  had  placed  hlmiielf  In  the  position  of  the 
maker  of  tiie  deed  of  trust  Under  the  facta 
as  shown  by  the  record,  however,  we  are  wor 
able  to  ny  that  the  titie  conveyed  to  Lump- 
kin, ss  against  the  lAalntlff  In  this  suit,  waa 
absolutely  void,  so  that  Lumpkhi  would  not 


be  entitled  to  maintain  the  salt  for  damages 

on  account  of  the  levy  of  the  attaclunent 

Finding  no  error  In  the  Judgment,  It  la  ac- 
cordingly affirmed. 


BAUM  V.  COBSIGANA  NAT.  BANE. 
(Gonrt  ef  OM  Appeals  Of  Texas.  May  37, 

1903.) 

TRUST  DBBDB  FOB.  BBNnVTr  OF  CREDITORS— 
FBAUOULSNT  CUOMB-BVIDENCB-ADUISSI- 
BIUTY  —  FBTITION  —  ALLEGATIONS  ASSCnT- 
INO  LIEN  — SCFFICIBNCT  — BRRORS-PARTT 
ENTITLED  TO  COMPLAIN— PC WBR  OF  COURT 
TO  CORRECT  ITS  MINUTES  IN  VACATION. 

1.  In  an  action  by  a  trustee  under  a  deed 
for  tbe  beuefit  of  certaia  creditors  for  a  wrong- 
f al  attachment  of  the  property  conveyed  th» 
deed,  the  petition  of  intervention  by  a  creditoi 
averred  that  tbe  debtor  had  executed  notes  to 
tile  creditor,  tbat  the  debtor  bad  executed  the 
deed  to  the  trustee  to  secure  tbe  notes  among 
other  bMtobtedness,  and  alleged  tbe  institution 
of  the  suit  resulting  la  the  attacluneut  ot  tbe 
property,  together  vith  the  sale  thereof,  and 
the  deposit  of  the  proceeds  in  court,  and  pray- 
ed for  Jodgment,  on  final  hearing,  for  its  debt, 
interest,  and  costs,  and  that  the  proceeds  of  any 
Judgment  recovered  against  defendants  In  the 
suit  should  be  applied  on  the  jndgment  rendered 
in  favor  ef  the  creditor  against  the  debtor,  to- 
gether with  a  foredoBure  of  its  nuwtgage  lien 
tbereon.  and  execution  against  the  debtor  for 
any  balance.  Beld,  tbat  the  petition  asserted  a 
lien  on  or  Interest  in  the  proceeds  of  the  sale 
under  the  attachment 

2.  An  assignment  of  errw  eooHilainlng  of 
several  distinct  rulings  of  the  trill  court  pre- 
sents no  question  for  review. 

8.  A  party  could  not  complain  of  the  action 
ot  Um  court  refusing  to  sustain  an  exception  to 
the  prayer  of  tbe  opposite  party  addng  for  a 
personal  judgment  against  him  where  no  per- 
sonal Judgment  was  rendered. 

4.  An  assignment  of  error  that  the  court 
erred  In  refusing  to  sustain  all  of  appdlant's 
special  demurrers  Is  too  general. 

5.  Where  a  claim  againet  a  debtor,  who  ex- 
ecuted a  deed  to  a  trbstee  for  the  heneflt  of 
certain  creditors,  was  fraudulent  It  was  Im- 
material as  to  claimant  whether  the  transactitHi 
between  the  debtor  and  another  alleged  cred- 
itor was  also  frandulent. 

6.  On  tbe  Issue  whether  a  landlord's  dahn 
t<a  rent  against  a  debtor  who  executed  a  deed 
to  a  trustee  for  the  benefit  of  creditors  was 
fraudulent,  evidence  tbat  a  bank's  claim  against 
tbe  debtor  was  fraudulent  waa  admissible 
where  tliere  were  drcumstances  showing  that 
tbe  landlord  knew  of  and  participated  In  the 
transnction  between  the  bank  and  the  debtor. 

7.  Where  a  landlord's  claim  for  rent  against 
8  debtor  who  executed  a  deed  of  trust  for  the 
benefit  of  certain  creditors  waa  fraudulent  he 
could  not  complain  of  a  Judgment  requiring  the 
proceeds  of  the  sale  of  tbe  property  conveyed 
by  the  deed  under  an  attachment  by  another 
creditor  to  be  returned  into  court. 

8.  A  court  may,  in  vacation,  c<«rect  Its  min- 
utes BO  as  to  make  them  speak  the  truth  with 
Rference  to  a  jod^nent  actually  rendered  by  It 
at  a  term. 

Appeal  from  District  Court,  Navarro  Coun- 
ty; L.  B.  Cable,  Judge. 

Consolidated  actions  by  Sanger  Bros, 
against  N.  Cabn,  I.  Batim  against  N.  Cahu, 
and  J.  R.  Goodman,  trustee,  against  J.  M. 
Weaver  and  others.  In  which  the  Corslcana 
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XatioDal  Bank  intervened.  From  a  Judg- 
ment for  the  lntenren«,  I.  Baum  appeals. 
Afflrmed. 

Ballew  &  Wheeler,  Frost,  Neblett  &  Bland- 
Ing,  and  CalUcutt  &  Call,  for  appellant  Slm- 
klns  ft  Mays,  for  appellee. 

STREBTMAN,  J.  The  snbject-matter  of 
this  suit,  as  it  was  finally  tried,  was  the 
nun  of  $2,335,  which  was  the  proceeds  of  a 
certain  stock  of  goods  formerly  belonging  to 
the  firm  of  N.  Oabn.  This  firm  was  engaged 
in  a  mercantile  business  In  Corsicana,  and  on 
October  24,  1896,  being  Insolvent,  executed 
to  J.  R.  Goodman,  as  trustee,  a  deed  of  trust 
on  their  stock  of  merchandise.  Certain  In- 
debtedness was  preferred,  namely,  an  attor- 
ney's fee  of  $500,  the  debt  of  the  First  Na- 
tional Bank  of  Corsicana  of  f 1,000,  rent  to  I. 
Baum  amoDDtlng  to  about  S2,600,  and  the  ex- 
penses of  executing  the  trust.  Sanger  Bros, 
were  also  named  in  said  deed  of  trust,  but 
their  claim  was  not  preferred.  The  trustee 
accepted  and  took  chaise  of  the  property, 
and  shortly  thereafter  Sanger  Bros.,  refus- 
ing to  accept  under  the  deed  of  trust, 
brought  suit  against  Cahn  for  an  Indebted- 
ness of  about  $7,000,  and  levied  an  attach- 
ment on  the  stock  of  goods.  The  goods  were 
sold  under  the  order  made  In  this  suit,  as 
perishable  property,  for  the  sum  of  $3,328, 
and  the  proceeds  were  deposited  in  court 
Prior  to  this  time  Baum,  the  landlord,  sued 
out  a  distress  warrant,  which  was  levied  on 
the  property  already  in  the  hands  of  the 
sheriff  under  the  attachment,  and,  the  writ 
being  returned  to  the  district  court,  the  two 
suits  of  Sanger  and  Baum  against  Oahn  were 
consolidated.  On  February  25,  1887,  Sanger 
Bros,  filed  their  first  amended  petition,  com- 
plaining of  I.  Baum,  Wm.  Croft  C.  W.  Croft, 
the  First  National  Back  of  Corsicana,  the 
Corsicana  National  Bank,  J.  T.  Sullivan  & 
Co.,  and  J.  R.  Qoodman,  alleging  that  said 
parties  were  setting  up  pretended  liens  on 
the  proceeds  of  tiie  sale  of  said  stock  of 
goods,  and  alleging  that  plalntUTs  lien  was 
the  only  valid  lien  thereon,  and  asking  for  ci- 
tation, etc.  On  March  9,  1807,  Croft  and 
Croft  the  First  National  Bank  of  Corsicana, 
the  Corsicana  National  Bank,  J.  T.  Sullivan 
&  Co.,  and  J.  B.  Goodman  answered  in  said 
suit,  alleging  that  the  property  upon  which 
they  had  a  lien  had  been  converted  and  de- 
stroyed by  Sanger  Bros.,  and  that  said  de- 
fendants, beneficiaries  under  said  deed  of 
trust,  did  not  claim  any  lien,  and  had  no. 
legal  right  to  claim  any  lien,  upon  the  pro- 
ceeds of  said  goods  or  sale  of  said  property, 
but  that  J.  R.  Goodman  had  sued  tbe  sherUf 
of  Navarro  county,  J.  M.  Weaver,  for  the 
conversion  of  said  property,  and  that  a  sepa- 
rate and  distinct  suit  at  law  was  being  prose- 
cuted against  said  J.  M.  Weaver,  and  that 
said  defendants  were  not  proper  or  necessary 
parties,  and  should  be  dismissed.  On  March 
SI,  1887,  said  defendants  were  diamlased 


from  said  suit  On  January  9,  1897,  the  trus- 
tee, Goodman,  had  entered  suit  in  the  dis- 
trict court  of  Navarro  county,  Tex.,  against 
J.  M.  Weaver,  sherUT  of  said  county,  for 
damages  for  the  wrongful  conversion  of  said 
stock  of  goods;  the  conversion  alleged  being 
the  levy  of  the  writ  <jt  attachmait  Issued  in 
the  suit  of  Sanger  Bros,  against  Oahn.  On 
October  14,  1887,  the  consolidated  case  of 
Sanger  Bros,  v.  Cahn  and  Baum  v.  Calm, 
was  tried.  Judgment  was  rendered  in  fa- 
vor of  Sanger  Bros,  against  N.  and  A.  Cahn 
for  their  full  demand,  with  foreclosnre  of  at- 
tachment lien  as  against  L  Baum.  Judg- 
ment was  rendered  In  favor  of  Baum  against 
Cahn  for  the  full  amount  of  Banm's  claim, 
but  finding  that  the  same  was  not  for  rent 
and  did  not  constitnte  a  lien  upon  the  goods 
or  the  proceeds  thereof,  and  by  said  Judg- 
ment the  clerk  was  ordered  to  pay  orer  to 
Sanger  Bros,  the  proceeds  of  said  stock  <rf 
goods  then  In  court  Batmi  appealed  from 
this  judgment,  and  the  case  was  reversed, 
and  is  r^orted  in  49  S.  W.  6Ga  In  Uarch, 
1888,  J.  B.  Goodman  recovered  a  Jodsment 
against  Weaver  and  his  bondsmm.  from 
which  Weaver  appealed,  and  judgment  was 
reversed.  61  S.  W.  860.  Both  of  said  causes 
having  thus  been  reversed,  on  Octob^  16. 
1890,  upon  motion  of  Sanger  Bros.,  all  of 
said  causes  were  consolidated.  On  October 
12,  1899.  the  Corsicana  National  Bank  Ued 
its  first  original  petition  of  Intervention  In 
the  suit  of  J.  B.  Goodman  v.  J.  M.  Weaver. 
alleging  that  N.  Cahn  liad  executed  notes 
for  $500  and  $2,660,  respectively,  dated  Au- 
giut  17.  1886  and  January  4,  1886;  the  first 
note  payable  on  demand,  and  the  second  on 
May  1, 1896.  It  further  alleged  the  execution 
of  the  deed  of  trust  by  Cahn  to  Goodman  to 
secure  said  notes,  among  other  Indebtedness, 
and  allied  the  institution  of  the  suit  by 
Sanger  Bros.,  the  sale  of  tiie  propertj  under 
attachment,  and  the  d^KMlt  of  the  inoceeds 
in  court 

It  is  contended  by  appellant  that  the  bank 
did  not.  In  this  pleading,  assert  any  Hen  vpoa 
or  interest  In  the  proceeds  of  said  goods. 
With  this  contention,  however,  we  are  nn- 
able  to  concur.  After  setting  oot  all  of  the 
facts  which  would  entitle  the  bank  to  a  Uen 
upon  the  proceeds  of  said  goods,  the  petition 
concludes  as  follows:  "That  the  said  goods 
levied  on  under  the  writ  of  attadmient  afore- 
said have  -been  sold  under  the  order  of  this 
court,  and  the  proceeds  thereof  paid  into  the 
hands  of  the  honorable  court  subject  to  the 
final  result;  and  intervener  prays  that  on 
final  hearing  it  have  Judgment  for  Its  debt 
interest  and  coste  of  suit  and  that  the  pio- 
ceeds  of  any  Judgment  that  may  be  recov- 
ered against  Weaver  and  Sanger  Bros,  be  ap- 
plied, to  the  extent  of  such  money,  as  a  cred- 
it on  the  Judgment  herein  to  be  rendered 
against  the  d^endant  N.  Cahn,  composing 
the  firm  of  N.  Cahn,  together  with  a  fore- 
closure of  Its  mortgage  Hen  thereon,  and  exe- 
cution against  the  aald  N.  Oahn  and  A.  Cabn. 
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lndlTldiiaIl7,  fbr  tlw  balance,  it  any.  tor  coats 
of  suit,  and  Cor  an  sncb  otber  fenwal  ra- 
il^ as  maj  be  demanded  In  tlie  premlsee.** 
caae  tbin  consolidated  was  tried  on  De- 
comber  8,  1808,  and  Judgmait  was  rendoed 
In  fSTor  of  L  Banm  for  tbe  fnll  amount  of 
bla  claim  against  N.  Oahn,  with  foreclosnre 
of  bis  landlord's  Uen  iqwn  tbe  proceeds  of 
said  goods  as  against  Banger  Bros.»  and  for 
pomnal  Judgment  against  Sanger  Bros,  for 
the  Taloe  of  said  goods.  Judgment  was  fnr* 
ttaer  rmdeied  that  J.  B.  Goodman  and  tbe 
Gorslcana  National  Bank  take  nothing  In 
canse  Na  4,787  as  against  J.  U.  Wearer  and 
Sanger  Broa  vptm  their  claim  for  damages. 
Uptm  appeal  tbe  Gorslcana  National  Bank 
tbe  lodgment  was  reversed  as  betweoi  I. 
Banm  and  tbe  Ciorsfcana  National  Bank,  and 
was  rraunded  for  tbe  pnipose  of  trying  tbe 
Issue  between  said  parties,  as  to  wtaleb  was 
entitled  to  tbe  proceeds  of  said  stock  of 
goods.  62  S.  W.  812.  On  October  80,  1901, 
after  the  case  had  been  reversed,  tbe  Corsl- 
cana  National  Bank  filed  Its  first  amended 
original  petition,  again  alleging  tbe  ttecntlon 
of  said  notes  and  of  the  deed  of  tmst  and  re- 
citing all  of  the  proceedings  herelnbeftne 
set  ont,  and  partlcnlarly  allegli^  that  the 
clabn  of  L  Banm  for  rent  was  fraudulent; 
and  asking  for  Judgment  foreclosing  Its  mort- 
gage Uen  npon  the  money  then  In  court 
Baum  filed  certain  cocceptlona  to  this  plead- 
ing, which  were  oTerruled,  and  upon  a  trial 
of  tbe  OM  Judgment  was  rendered  in  favor 
of  tbe  Oorslcana  National  Bank,  foreclosing 
Its  Hen  vpm  the  iHroeeeds  ot  said  stodc  of 
goods.  The  Judgment  further  proceeded  to 
order  Sanger  Bros,  to  return  to  court  said 
sura  of  money  wbldn  had  been  paid  to  them 
under  tbe  original  order  In  their  suit  against 
Cabn;  and  It  fnrttier  directed  that.  If  Sanger 
Bros,  bad  paid  said  money  to  I.  Baum,  said 
Banm  returned  said  mone^  into  court,  and 
provided  for  the  enforcanent  of  said  orders 
by  tiie  issuance  of  elocution.  Baum  alone 
has  appealed  frobi  Qds  Judgment 

TbB  first,  eighth,  and  thirteenth  assign- 
ments of  error  raise  the  qucHtlon  of  limita- 
tion, It  being  contended  that  tbe  Oorslcana 
National  Bank  never  asserted  Ite  right  to 
foreclose  a  lien  upon  the  proceeds  of  said 
goods  until  tbe  filing  of  Its  first  amended  pe- 
tition on  the  let  of  Octobw,  1001.  What  we 
have  already  stated,  however,  disposes  of 
these  asslgnmente.  We  think  It  is  evident  that 
this  cause  of  action  was  asserted  In  the  first 
oilgittal  petition  of  intervention  filed  on  Oc- 
tober 12,  1880,  at  which  time  the  suit  upon 
tbe  notes  and  lien  was  not  barred  by  limita- 
tion. 

Tbe  second  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  In  overruling  and  In 
refusing  to  sustain  the  special  exception  of 
I.  Baum  to  the  first  amended  petition  of  tbe 
bank  filed  October  80,  1001,  setting  op  res 
Judicata,  election,  and  atoppel."  The  four* 
teenth  assignment  of  error  Is  as  follows: 
"The  court  erred  In  refusing  to  submit  tba 
75  8.W.-« 


Issue  of  election  of  remedies,  walvw  of  Uen, 
res  Judicata,  and  estoppel  to  the  July,  as 
raised  In  the  pleadings  of  Baum,  sustained 
by  tbe  evidence,  and  requested  by  the  q>e- 
(dal  drnrges  which  were  refused."  Appel- 
lee objects  to  tbe  consideration  of  these  as- 
.signments,  because  they  axe  Aot  In  compli- 
ance with  the  mles  prescribed  by  tbe  Su- 
preme Court  It  will  be  observed  that  tbe 
second  assignment  undertakes  to  raise  three 
dlsttoct  qnestlons,  vlx.,  res  Judicata,  elec- 
tion, and  estOK^;  and  tbe  fourteenth  as- 
signment attempts  to  raise  these  questions 
and  tbe  further  qnestlMi  of  a  waiver  of  Uen. 
We  are  clearly  ot  the  opinion  that  these  as- 
slgnmente do  not  present  the  questloas  in 
such  mannor  as  to  require  a  couslderatloa 
by  this  court  Oammack  v.  Sogers,  7  Tex. 
Ot  Bep.  211,  78  S.  W.  79B. 

The  Ibird  assignment  of  error  complains 
of  tbe  action  of  tbe  court  in  reftul^  to  sus- 
tain tbe  exception  of  I.  Baum  to  the  pnyer 
of  tbe  bank  asking  for  a  personal  Judgment 
against  said  Baum.  No  personal  Judgment 
was  rendered  against  Banm.  except  such 
Judgment  as  would  require  him  to  return 
into  court  the  proceeds  of  said  stock  of  goods 
in  case  be  had  received  the  same  from  Ban- 
ger Bros.;  and,  the  court  bavlug  found  that 
tbe  appellee  was  entitled  to  the  proceeds  of 
said  sale,  we  do  not  think  that  Baum  Is  enti- 
tled to  complato  of  this  feature  of  tbe  Judg- 
ment 

Tbe  fifUi  assignment  of  error  Is  as  follows: 
"The  court  erred  In  refusing  to  sustain  all  of 
Banm's  special  demurrers  set  fUrth  in  tbe 
trial  amendment**  This  assignment  Is  too 
general. 

The  sixth  ass^^nmcnt  of  error  complains  of 
tbe  refusal  of  the  court  to  give  tbe  special 
charge  requested  by  Baum  upon  the  burdm 
of  proof.  In  our  opinion,  the  court's  general 
charge  upon  tiie  burden  of  proof  was  snffl- 
clent. 

Hie  seventh  assignment  of  error  complains 
of  the  actton  of  the  court  In  sustaining  tbe 
exceptions  of  appellee  to  that  portion  of 
Baum's  pleading  setting  up  the  fraud  of  the 
bank's  claim.  Tlw  pleading  of  Banm  to 
which  the  excepttons  were  sustained  In  ef- 
fect alleged  tbat  at  the  time  the  notes  were 
executed  to  appeUee  an  agreement  was  made 
between  appellee  and  Cahn  that,  to  case  of  n 
failure,  Cahn  would  execute  a  deed  of  trust 
preferring  said  indebtedness  to  appellee,  and 
that  said  agreement  was  fraudulent;  and  to- 
valldated  the  deed  of  trust  snbsequently  ex- 
ecuted to  J.  R.  Goodman,  and  which  was  set 
up  as  a  Uen  In  this  suit  Even  If  such  an 
agreement  would  invalidate  the  deed  of 
trust  executed  to  Goodman  for  the  benefit 
of  appdlee,  yet  we  think  that  Banm  would 
have  no  right  to  complato  of  said  fact  If 
Baum's  claim  for  rent  was  valid,  then  It  was 
a  superior  Uen  to  that  asserted  the  bank 
under  the  deed  of  trust  If,  on  the  otber 
hand  It  was  fraudulent,  then  Banm  had  no 
right  whatever  to  tbe  proceeds  of  tbe  stock 
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of  goodd.  This  being  the  case,  we  cannot 
see  that  be  could  be  prejudiced  by  any  /raud 
existing  between  Cabn  and  appellee.  Tlie 
Ttrdict  of  the  jury  estnblielies  tiie  fact  that 
Baum's  claim  was  fraudulent,  and  that  he 
had  no  right  whatever  to  the  proceeds  of 
said  sale;  ami,  this  beiug  the  case,  it  seems 
to  us  Immaterial,  as  far  as  be  is  concerned, 
whether  the  transaction  ai  between  Cahu 
and  the  bank  was  fraudulent  or  not  RUl- 
iugs  T.  Schulze  <Tex.  Sup.)  67  3.  W.  401. 

The  ninth  assignment  of  error  complains 
of  the  admission  of  evidence  to  show  that 
the  claim  of  the  First  National  Banlc  for 
$1,000  mentioned  In  the  deed  of  trust  to  Good* 
man  was  fraudulent.  This  evidence  wag 
properly  admitted.  There  were  circumstan- 
ces from  which  the  jury  might  have  inferred 
tbat  Baum  knew  and  participated  in  this 
fraudulent  transaction,  and  it  was  a  circum- 
stance which  the  Jury  were  entitled  to  con- 
sider in  passing  apon  the  character  of  Baum'B 
claim  for  rent  agalnat  Calm. 

With  reference  to  the  remaining  assign- 
ments of  error,  all  of  which  have  been  care- 
fully considered  by  the  court,  we  deem  It 
sufficient  to  state  that,  UC  there  Is  any  error 
in  the  judgment  of  the  court,  It  Is  not  such 
ag  would  entitle  the  appellant.  Baum,  to  a 
reversal  of  the  case.  Sanger  Bros,  and  Cahn 
have  not  appealed;  and,  tbe  jury,  under  prop- 
er Instructions,  baving  determined  that  the 
llcn  of  appellee  was  valid,  and  that  the  claim 
of  Banm  to  tbe  proceeds  of  said  stock  was 
fraudulent,  Baum  certainly  has  no  right  to 
complain  that  the  court  bag  required  said 
proceeds  to  be  returned  Into  court,  in  order 
that  It  may  be  subjected  to  tbe  claim  of  ap- 
pellee. If  Baum  has  acquired  tbe  possession 
of  said  property  under  orders  which  bave 
been  vacated  on  appeal,  it  is  proper  that  tie 
should  be  required  to  return  said  proceeds 
Into  court.  In  order  tbat  It  may  be  properly 
disposed  of. 

After  the  judgment  In  this  suit  had  been 
rendered,  motions  were  made  to  strllce  oat 
certain  portlona  of  tbe  Jqdgment,  and  certain 
orderg  were  entered  upon  tbe  minutes  of 
tbe  district  court  of  Navarro  county  striltlng 
our  certain  portions  of  the  Judgment  as  ren- 
dered. After  the  adjournment  of  court  ap- 
pellee filed  a  motion  to  strike  out  said  orders 
so  entered  from  the  minutes  of  the  court. 
Having  determined  that  said  subsequent  or- 
ders were  entered  upon  the  minutes  without 
its  authority,  and  that  the  Judgment  ag  orig- 
inally entered  was  the  judgment  In  fact  ren- 
dered, tbe  court  granted  the  motion  of  ap- 
pellee, and  struck  out  said  subsequent  orders 
from  tbe  record.  The  proceedings  had  up- 
on this  motion  of  appellee  in  vacation  are 
omtKKlied  In  a  supplemental  transcript  filed' 
in  this  court  subsequent  to  tbe  filing  of  the 
transcript  by  appellant,  and  appellant  has 
filed  a  motion  to  strike  out  said  supplemental 
transcript.  In  our  opinion,  the  court  had  the 
right  Id  vacation  to  correct  its  minutes  so 
as  to  make  them  speak  the  truth  as  to  th« 


Judgment  Actually  rradored,  ani  for  Uila  rea- 
son the  motion  to  strike  out  said  supple- 
mental transcript  will  be  OTerruled. 

FIndiug  no  error  In  the  Judgment^  it  la 
accordingly  afttrmed.  Afflnned 


TBKAA  LOAN  AGBNOX  r.  DINOBB  at  oL* 
(Comrt  of  Olrfl  Appeftls  «f  Ttaam,  Jna  20; 
lOOSw) 

TfrtlST  DEBDS-POWBR  OP  SALE— HBVOCATIOK 
—  DBATH  OP  ORANTOH  —  DBCBDENTS'  ES- 
TATES—LOSS OF  CLAIUS— FAILURE  TO  PRE- 
SENT —  ADUINISTRATORS  —  ADDITIONAI.  IN- 
VENTOKY. 

1.  A  purchaser  of  land  assumed.  In  port  ctui- 
sideration  therefor,  a  note  given  by  a  former 
owner,  and  executed  a  deed  of  trust  to  secure 
the  same.  This  deed  provided  that  tbe  power 
of  mie  Hhould  not  be  revoked  br  the  crantor'i 
death,  and  tbat  the  bolder  of  the  note  sboald 
not  be  obliged  to  resort  to  probate  proceedings 
to  enforce  his  claim.  The  grantor  died,  and. 
pending  probate  proceedings,  the  tmatee  sold 
the  property.  HeM,  that  the  power  of  sale  con- 
tained ui  tbe  deed  was  revoked  by  tbe  grantor's 
death,  and  tbe  sale  by  the  tni^tee  was  void, 
notwithstauding  the  provisioas  of  the  deed. 

2.  The  caitBi  que  nrust  under  the  deed  lur- 
ing failed  to  preseat  its  claim  to  the  admiois- 
trstrix  of  the  grantor's  estate  for  allowance, 
and  the  Bdmluistratriz  having  suliseqoently  sold 
the  property,  and  the  admioistTation  having 
ht*n  closed,  the  cestoi  qne  trust  bad  waived  its 
ritfhts,  and  lost  its  debt  and  lien. 

3.  Saylea*  Aon.  Civ.  St.  1S07.  art.  1973,  ex- 
pressly autfaorizes  an  administrator  to  make 
and  ntuTD  an  additional  tarsntory  of  newly 
discovered  property  not  Indoded  in  the  original 
inventory. 

Appeal  bom  Dlrtrlct  Gonrt.  Tamnt  Coun- 
ty; Irby  Ehmkltn,  Jndjit. 

Action  by  A.  8.  Dlngee  and  anotber 
against  tbe  Tcsns  Loan  Agency.  From  a 
judgmoit  Cor  plalntiflg,  defendant  appeals. 
Affirmed. 

Frost,  Neblett  A  Blandlng.  for  appellant. 

Oarlock  &  Gillespie,  for  appellees. 

SPEER,  J.  Appellant,  by,  appropriate  a«- 
slgnments  of  error,  complains  of  tbe  Judg- 
ment of  the  district  court  awarding  to  ap- 
pellees the  land  In  controversy,  and  insists 
that  the  same  should  be  reversed  and  here 
rendered  for  It,  upon  the  following  state- 
ment of  the  facts,  which  we  adopt: 

"The  title  of  appellant  Is  as  follows:  It  Is 
shown  that  C.  L.  Froat  la  the  common  source 
of  title  to  the  land  Involved.  On  the  2ist  of 
September,  1889,  A.  C.  Renfro  and  R.  E. 
Rpiifro,  his  wife,  executed  a  deed  of  trust 
to  H.  G.  Damon,  for  the  benefit  of  appellnnt. 
conveying  the  land  In  controversy  to  secure 
the  pnyment  of  a  note  for  $400  for  money 
loaned,  and  which  note  was  executed  by  the 
said  Renfro  and  wifp  to  appellant  This 
deed  of  tmst  was  properly  acknowledged  and 
recorded  In  Jack  comity,  Tex.,  where  the 
land  was  located,  on  the  25th  day  of  October. 
1SS9.  In  volume  2,  p.  286.   On  the  9tta  day 

•RabearlBg  denM  JUr  %  tm. 
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of  May,  WBO,  H.  C  Benftti  and  bis  wlfs, 
S.  EL  Benfro,  etecnted  a  general  warranty 
deed  to  O.  L.  Frost,  conTering  the  land  In 
conttDTen^*  and,  aa  a  part  of  tbe  consider- 
ation paid  by  Frost  to  Benfro  for  said  land, 
tbe  said  Frost  agreed  and  assumed  to  pay 
the  note  for  $400  executed  by  said  Benfro 
and  wife  to  tbe  Texas  Loan  Agency.  On  tbe. 
9tb  of  January  O.  L.  fVost  executed 
hlfl  note  payable  to  tbe  Texas  Loan  Agency, 
doe  on  tbe  Ist  day  of  October,  1897,  for  $400» 
whlcb  note  was  executed  In  renewal  and  ex- 
tension of  tbe  note  above  described,  TbU 
last  note  executed  by  Frost  was  secured  by 
deed  of  tmst  and  Hen  on  tbe  land  In  con- 
troversy, and  tbe  (Higlnal  note  ececuted  by 
Benfro  to  tbe  appellant. was  extended  and 
continued  In  full  force,  and  all  of  tbe  rfgbts, 
liens,  and  equities  securing  tbe  debt  were  ac- 
knowledged and  continued  In  full  force.  W. 
B.  Brigbt  was  named  as  trustee  In  tbe  deed 
of  trust  executed  by  Frost  for  tbe  benefit  of 
appellant  And  tbe  said  deed  of  trust  em- 
powered tbe  said  Brigbt  or  bis  substitute  to 
eell  tbe  land.  In  default  of  tbe  paymeUt  of 
tbe  note,  at  public  sale  In  Jack  county,  aft- 
er giving  notice,  etc.  Tbls  deed  of  trust  pro- 
dded, among  otber  tblngs,  tbat  tbe  death  of 
ttte  grantor.  Frost,  should  not  postpone,  af- 
fect, alter,  or  revoke  tbe  pow»  of  tbe  true* 
tee  to  sell  and  convey  tbe  property,  nw  re- 
voke nor  alter  any  otber  of  the  covenants 
or  agreements  In  tbe  deed  of  trust,  and  tbat 
on  default  In  tbe  paymrat  of  the  note,  'not- 
wttbstandtng  tbe  deatiti  of  tbe  grantor,'  the 
pn^erty  could  be  sold,  and  the  proceeds  ap- 
plied to  the  pnyment  of  the  note;  and  It  was 
further  provided  tbat  tbe  holder  of  the  note 
should  not  foe  required  to  resort  to  tbe  pro- 
bate court  for  tbe  purpose  <tf  establlRhing  or 
collecting  tbe  note,  or  for'  tbe  purpose  of 
enforcing  tbe  Uen  of  tbe  deed  of  trust;  and 
all  at  tho  powers  given  to  Bright,  trustee, 
could  be  exercised  by  Brlgbt's  sobstitute. 
Tbl9  deed  of  trust  was  properly  acknowl- 
edged and  properly  recorded  In  Jack  connty, 
Tex.,  on  the  28th  day  of  February,  1805. 
Bright  died  In  December,  1805.  and  George 
Splller  was  properly  appointed  snbstttute 
trustee,  under  tbe  proviKions  of  tbe  deed  of 
trust,  by  the  Texas  Loan  Aeency.  who  was 
tben  the  l^al  owner  and  bolder  of  the  note. 
Splller  qualified  as  trufitee,  accpptPd  tbe  ap- 
pointment, and  on  tbe  3d  day  of  July,  ISOO,  , 
In  BCPOi'dnnce  with  the  provisions  of  tbe  i 
trust  deed,  after  giving  the  required  notice 
for  the  time  required.  Bald  trustee  sold  tbe 
property  at  public  outcry  to  tbe  Texas  Loan 
Agency  for  $100,  wblch  was  credited  on  the 
note  beld  by  it,  and  on  tbe  8d  day  of  July, 
1900,  executed  a  deed  conveying  said  property 
to  said  Texas  Loan  Agency,  appellant,  wblcb 
was  properly  acknowledged  and  recorded  on 
tbe  20th  of  July.  1900,  In  Jack  county.  Tex. 
At  tbe  time  tbe  land  was  sold  by  said  Spll- 
ler to  tbe  said  loan  aj^ncy  tbe  note  for  $400 
above  specified,  and  tbe  deed  of  trust  secur- 
ing tbe  same,  were  owned  and  beld  by  ft. 


Tbe  note  was  past  due  and  upafd,  and 
note  Is  still  owned  by  tbe  Tn^as  Loan  Agen- 
cy, and  Is  now  unpaid,  save  and  except  the 
sum  of  9100  credited  on  said  note  as  above 
stated.  After  tbe  execution  of  tbe  tnut  deed 
by  Frost  to  Brigbt  as  above  stated,  tbe  taxes 
on  tbe  land  In  controversy,  amounting  to 
¥40,  were  paid  by  Ibe  Texas  Loan  Agency. 
In  1900.  about  tbe  time  BpIUer,  as  trustee, 
eaecnted  tbe  deed  to  appellant.  It  In  good 
faltb  took  possession  of  tbe  land  In  contro- 
versy, and  Is  now  In  possesion  of  tbe  same. 
This  substantlally  Is  tbe  tltie  ot  appellant. 

*Tbe  title  of  appellees  is  as  follows:  O. 
L.  Frost;  tbe  common  source  of  title,  died 
bi  1896,  tbe  exact  date  of  bis  death  not  be- 
ing shown  more  definitely.  The  probate 
court  of  Tarrant  comity,  Tex.,  bad  jnrls- 
dlctkin  vt  tbe  estate  of  tbe  nld  Frost 
in  November,  1897,  Horace  Cobb  was  ap- 
pointed administrator.  Cobb  filed  tbe  bond 
and  affidavit  required  by  law,  and  qualified 
as  administrator  In  Tarrant  connty,  T«x., 
and  on  tbe  9tb  day  of  November,  1887,  be 
filed  an  Inventory  of  tbe  property  belonging 
to  said  estate  in  said  court  TUs  inventory 
did  not  contain  the  property  In  controversy. 
Three  tracts  of  land,  all  sltnated  in  Jack 
county,  Tex.,  aggregating  In  valne  about  |1,< 
500,  and  about  400  acres,  were  shown  In  tbe 
inventory.  In  1806  Cobb  resigned,  and  Hrs. 
Frost,  tbe  surviving  wife  of  G.  L.  Frost,  was 
appointed  adtblnlstratrtx  de  bonis  non  on  tbe 
27tb  of  May,  1898.  8be  gave  tbe  required 
bond  and  qualified  In  May.  1898.  On  tbe 
IStb  of  Septembet',  1900,  an  additional  Invoi- 
tory  was  filed  In  tbe  administration  of  said 
estate,  whlcb  contaliwd  tbe  property  In  con- 
troversy. On  tbe  12tb  day  of  June,  1001, 
Urs.  Frost  as  administratrix,  regularly  ap- 
plied tor  and  obtained  an  order  from  the 
probate  court  of  Tarrant  county  to  sell  at 
private  sale  tbe  land  In  controversy.  On 
tbe  14tb  of  May,  1902,  Mrs.  Frost  filed  ber 
report,  showing  tbat  she  bad  sold  tbe  prop- 
erty In  controversy  to  appellees  for  $50, 
wblcb  report,  after  Inspection  by  tbe  court 
was  confirmed  and  approved,  and  tbe  admin- 
istratrix ordered  to  make  deed.  In  1902. 
Mrs.  Frost,  as  administratrix,  executed  and 
delivered  a  deed  to  appellees,  conveying  tbe 
land  In  controversy.  G.  L.  Frost  was  In- 
solvent In  1896.  He  left  a  wife  and  children 
I  snrvlvln;;  bim,  and  bis  estate  continued  In- 
I  solvent  tlirougbout  tbe  administration.  Tbe 
estate  was  closed  In  September,  1902,  and 
tbere  were  probated  debts  then  against  tbe 
estate  remaining  unpaid.  Appellant's  note 
and  trust  deed  were  never  presented  to  tbe 
administratrix  for  allowance." 

It  bas  been  frequently  decided  that  tbe 
death  of  a  mortgagor  so  for  revokes  tbe  pow- 
er conferred  upon  a  trustee  to  sell  tbat  a 
sale  made  pending  an  administration,  or 
wltbln  four  yeani  after  tbe  deatb  of  ttie 
mortgagor,  Is  void.  Bobertson  v.  Panl,  Ifi 
Tex.  472;  McLane  v.  Pascbal,  47  Tex.  365; 
Black  V.  Bockmore,  60  Tex.  84;  Abney  t. 


Digitized  by  Google 


868 


TB  SOUTHWBSTBRN  RBFORTBB. 


Pope,  62  Tex.  288.  TtilB  nile  has  also  hosa 
lield  to  ^tend  to  tbe  pnrchaaer  of  ttae  mort- 
gaged property,  so  that  upon  Ma  death,  even 
though  he  has  not  assumed  ttae  debt,  the 
foreclosure  must  be  bad  through  the  probata 
court,  and  not  through  a  sale  by  the  trustee. 
Buchanan  r.  Monroe,  22  Tex.  637;  Whltmlre 
T.  May,  72  S.  W.  375,  6  Tex.  Ct  Eep.  731.  It 
Is  true  that  in  some  instanccB  sales  made  by 
the  trustee  after  tbe  death  of  the  mortgagor 
■bave  been  upheld,  bat  this  has  been  tbe  deci- 
sion only  In  those  cases  where  there  had 
been,  and  by  reason  of  lapse  of  time  covld 
l>e,  no  administration.  Rogers  t.  Watson, 
81  Tex.  400, 17  S.  W.  29;  Swearepgln  v.  Wil- 
liams (Tex.  OiT.  App.)  67  S.  W.  1061.  But  we 
know  of  no  case  where  the  power  of  the 
trustee  to  sell  has  been  recognized  where  the 
«ale  was  made,  as  In  this  case,  wbtle  an  ad- 
ministration npon  ttae  mortgagor's  estate  was 
yet  pending. 

Where  there  Is  an  administration,  the 
method  prescribed  by  our  statute  for  the  col- 
lection of  claims  due  from  ttae  estate  is  ex- 
cluslre  of  all  others,  and  must  be  pursued. 
Claims  secured  by  liens  npon  real  estate  con- 
stitute no  exception  to  the  rule.  Buchanan 
V.  Wagnon,  62  Tex.  375.  Neither  can  It  make 
any  difference  that  the  lien  is  to  secure  the 
purchase  money  of  ttae  real  estate,  as  was 
expressly  decided  In  the  case  of  Bobratson 
T,  Paul,  supra. 

The  land  In  controvm^  at  all  times  con- 
stituted a  part  of  Frosfs  estate,  and  after 
bis  death  was  subject  to  administration— 
chained,  of  course,  with  appellant's  lien— 
and  passed  to  the  control  of ,  the  administra- 
trix. In  this  respect  the  case  differs  from 
Andrews  t.  Insurance  Company,  92  Tex.  684, 
50  S.  W.  572,  Fulton  v.  Nat'l  Bank  (T«x.  ClT. 
App.)  62  S.  W.  85,  and  WilUaraa  v.  Lnmpkln, 
T4  Tex.  601,  12  S.  W.  488.  cited  by  counsel; 
for  in  those  cases  the  property  involved  was 
not  subject  to  the  control  of  tbe  deceased 
during  his  life,  nor  to  that  of  tals  adminis- 
trator after  his  death,  and  tberefore  consti- 
tuted no  part  of  the  estate  for  administra- 
tion. It  was  not,  as  counsel  urge,  so  m«cb 
*  question  of  contract  of  ttae  iwrtles,  as  It 
vas  the  status  which  the  law  gave  to  tbe 
property.  So  we  see  no  force  In  the  conten- 
tion that  It  was  within  tbe  power  of  de- 
based to  contract  that,  on  default  In  ttae 
payment  of  ttae  note,  the  tmstae  might  sell 
motwitbstandlng  ttae  deatta  of  the  grantor. 
Upon  Frost's  death  the  property,  being,  as 
-ve  hare  seen,  a  part  of  bis  estate  subject  to 
Administration,  It  waa  for  the  law  to  say 
bow  liens  against  it  should  be  enforced.  Ap- 
pellant having  failed  to  present  its  claim  to 
tbe  administratrix  for  allowance,  and  tbe 
property  having  been  sold  and  the  admlnis- 
tratlon  closed,  we  think  it  has  waived  Its 
rights,  and  lost  Its  debt  and  Hen. 

Tbe  action  of  the  administratrix  In  mak- 
ing and  returning  an  additional  inventiwy 
embracing  the  property  In  contrdversy  Is 
aipeclflcally  aathorised  by  statute.  Sayles' 


Ann.  OlT.  St  1887,  art  ISVS.  No  reason  Is 
assigned  or  ai^rent  why  appellees  did  not 
obtain  a  good  title  at  the  administratrix's 
sale,  and  ttae  Judgment  of  tbe  district  court 
is  therefore  affirmed. 


ELLX80N  et  al.  v.  IKTB1RNATI0NAI>  ft 
O.  N.  B.  OO. 

(Court  of  QtII  Appuda  of  TeuSi  June  10. 
19080 

RAILItOAIlS-INJimiSS  TO  PABSBNaSRS-NBO- 
LIOBNCB  —  SURVIVAL  OT  ACTION  —  STATU- 
TORY CONSTRUCTION— LIABIUTT—mJURIBB 
RESULTING  IN  DBATH— PROXIMATS  CAUSE— 
COMCURRBNT  CAUSES  —  INSTRUCTIONB— RB- 
VERSIBLB  ERROR. 

1.  Sayles'  Ann.  Civ.  8l  1897,  art  3353a.  pro- 
vides that  causes  of  action  upon  which  suit  has 
been  brought  by  the  Injured  party  for  personal 
injoriea  other  than  those  resulting  in  death 
shall  not  abate  by  reason  of  his  death.  Beld  to 
permit  the  survira]  of  the  cause  of  action  only 
when  the  personal  injuries  do  not  result  in 
death. 

2.  Prior  to  her  deatti,  deceased  sued  defend- 
aut  railroad  for  personal  injuries  caused  by  its 
neffligeoce.  After  her  death,  plaiatiffs,  her 
children,  filed  an  amended  petition  under  the 
statute,  alleRiag  the  injuries,  defendanf a  negli- 
gence, and  the  expenditure  by  them  of  certain 
sums  for  medical  serrices,  etc.,  but  faDed  to  al- 
lege that  the  death  of  deceased  did  not  result 
from  the  Injuries.  Beld  that  as  defendant  was 
not  liable  in  the  action  for  the  Injuries,  as  the 
■cti<Hi  did  not  sorrive.  it  was  not  liable  for  ex- 
penditures made  br  ptalntifCs  In  earing  for  de- 
ceased during  her  wst  Illness,  althou^  Incurred 
by  reason  of  the  injuries. 

5.  There  was  evidence  to  show  that  an  Intes- 
tinal disease  waa  the  prominent  efficient  cause 
of  tbe  death  of  deceased,  and  that  the  injuries 
only  slightly  contributed  to  It  Held  error  to 
charge  uiat  tbe  jury  might  o(msider  tbe  injurieii 
as  the  cause  of  tier  deaui.  If  tber  In  part  oper- 
ating concurrently  with  ttae  disease,  brought 
about  that  result - 

4.  To  attribute  death  to  two  or  more  concur- 
rent causes,  each  must  be  a  prominent  efficient 
cflUBc;  for,  if  one  of  tbe  alleged  causes  oparates 
slightly  with  another,  which  is  the  ^mliient 
efficient  cause,  then  the  proximate  cause  of 
death  should  be  traced  to  the  lattw. 

6.  It  was  error  to  limit  the  jury  to  a  consid- 
eration of  the  effect  of  the  intestinal  disease 
after  tbe  injury,  and  they  should  have  been  al- 
lowed to  consider  the  effect  of  such  dlaeaae  be- 
fore as  well  as  after  the  Injuries  la  operating 
to  produce  the  death. 

6.  Ad  error  in  a  cbaree.  Invited  by  tiis  facial 
instructi(»is  requested  by  a  party,  which  were 
refused,  was  not  ground  of  reversal. 

Appeal  from  District  Court  Williamson 
CJounty;  R.  L.  Penn,  Judge. 

Action  by  John  N.  Gllyson  and  others 
against  the  International  &  Great  Nortbeni 
Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiffs  aroeaL  Reversed. 

Nelms  &  Sansom  and  O.  W.  Glasscock,  for 
appellants.  S.  B.  Fislier  and  N.  A.  StoduuD. 
for  appellee. 

FISHBR,  a  7.   This  snlt  «u  orttbwllj 

brought  by  Mrs.  Mary  BDyson  against  the 

railroad  company  on  tbe  2Stb  of  Noremticr, 
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1902,  for  damages  for  personal  iojnrlaa  r** 
celTed  by  her  while  a  pasaenser  on  cme  of 
defendant's  trains,  said  Injuries  being  pro- 
duced by  a  collision  of  the  passenger  and  a 
freight  train  at  Lewis  station.  The  petition 
alleges  that  the  colllalon  arose  from  the  n^li- 
gence  of  the  defendant,  and  such  fact  Is 
established  by  the  evidence.  It  Is  averred 
that  the  nature  of  the  Injuries  sustained  were 
bruises  upon  the  head  and  arm,  and  that  her 
left  tbl^  was  broken,  an  of  which  caused 
her  to  suffer  physical  and  mental  pain.  On 
the  1st  day  of  December,  1902,  Mrs.  Bllyson 
died,  and  on  January  6,  1908,  the  appellants, 
as  her  <diildren,  suggested  her  death,  and 
made  themselTM  parties  plaintiff,  and  were 
granted  leave  to  fUe  a  first  amended  original 
petition.  In  this  petition  averments  of  neg- 
ligence and  Injuries  sustained  by  Mrs.  Elly- 
Bon  were  alleged  by  the  irialntiffs;  and,  In 
addition,  they  allied  that  they  had  expend- 
ed certain  sums  for  medical  servlees,  nurse 
hire,  and  medicine.  The  court  sustained  a 
demurrer  to  plaintiffs'  amended  petition  on 
the  ground  that  it  did  not  allege  that  the 
death  of  Mrs.  Ellyson  did  not  result  from  the 
injuries  she  had  sustained.  Thereupon  the 
plaintiffs  filed  a  trial  amendment,  in  which 
they  alleged  that  Mrs.  Ellyson  did  not  die 
from  the  injuries  complained  of  in  their  first 
amended  original  petition,  and  that  said  in- 
juries were  not  the  direct  or  proximate  cause 
of  her  death.  There  Is  evidence  in  the  rec- 
ord which  tends  to  establish  the  fact  that 
Mrs.  Ellyson  died  either  from  the  effect  of 
diarrhea  and  bowel  trouble,  or  the  concur- 
ring effect  of  the  bowel  trouble  and  diarrhea 
and  the  injnrles  she  sustained  in  the  collision; 
and  there  is  some  evidence  which  has  a  tend- 
en^  to  show  that  the  bowel  trouble  was  the 
proximate,  prominent,  and  efi3clent  cause  of 
her  death,  and  that  the  injuries  may  have 
only  slightly  contributed  to  that  result. 

Appellants,  by  arguments  of  error,  com- 
plain of  the  action  of  the  trial  court  in  sus- 
taining a  demurrer  to  their  amended  original 
petition,  and  requiring  them  to  proceed  with 
the  trial  of  the  case  upon  the  theory  that 
the  plaintiffs  could  not  recover  if  the  in- 
JuHea  received  by  Mrs.  Ellyson  in  the  col- 
lision were  the  proximate  and  efficient  cause 
of  her  death.  The  appellants  contend  that 
the  cause  of  action  as  originally  brought  by 
Mrs.  BIlyBon  survived,  and  that  they  were 
entitled  to  recover,  althoi^h  her  death  was 
attributable  to  the  injnrles  she  had  sustain- 
ed. In  support  of  this  view  appellants  refer 
UB  to  articles  4507,  301T,  3021,  and  3868a  of 
Sayles*  Ann.  Civ.  St.  1897.  In  our  opinion, 
this  action  by  the  appellants  is  predicated 
upon  the  last  article  of  the  statute  mention- 
ed, and  the  others  referred  to  have  no  bear- 
ing upon  the  subject,  except  as  they  may  be 
serviceable  In  an  argumentative  way.  Ar^ 
tide  S3Q8B,  Is  a's  follows:  "Oauses  of  action 
upon  which  suit  bas  been  or  may  be  here- 
after brought  by  the  Injured  party  for  per 
sonal  Injuries,  other  than  those  resulting  in 


death,  whether  such  Injiirles  be  to  the  health 
or  to  the  reputation  or  to  the  person  of  tbm 
injured  party,  shall  not  abate  by  reason  oC 
bis  death,  nor  by  reason  of  tbe  death  of  the 
person  against  whom  such  cause  of  actloa 
shall  have  accrued;  but  In  case  of  the  deatb 
of  either  or  both,  such  cause  of  action  ahall 
survive  to  and  In  favor  of  the  heirs  and  legat 
representatives  of  such  injured  party,  antf 
against  the  person,  receiver  or  corporation 
liable  for  such  Injuries  and  his  legal  repre- 
sentatives, and  so  surviving,  suCb  .cause  may 
thereafter  be  prosecuted  in  like  manner  anA 
wltb  like  legal  effect  as  would  a  cause  of  ac^ 
tion  for  injuries  to  personal  property."  This- 
suit  was,  prior  to  the  death  of  Mrs.  saiysoiw 
Instituted  by  her  to  recover  the  damagefr 
sustained  to  her  person  by  reason  of  tbe  coh- 
llslon.  If  she  died  as  a  result  of  the  Injorie* 
then  received,  the  plaintiffs  could  have  main- 
tained an  action  under  what  Is  termed  tbe 
"death  statute,"  as  shown  by  articles  301T 
and  9021;  but  tbe  petition  of  the  plalntfffs- 
was  not  framed  with  a  view  of  seeking  re- 
lief under  these  provisions  of  the  statutes, - 
but,  as  said  before,  was  predicated  upon  ar- 
ticle 8353a,  which  expressly  gives  a  cause  of 
action,  and  a  survival  of  the  same,  for  In- 
juries other  than  those  resulting  in  deatb. 
There  was  no  survival  of  an  action  of  this 
class  at  common  law,  and  when  the  remedy 
Is  pursued  under  the  statute  It  must  be  con- 
fined to  the  class  there  mentioned,  and  predi- 
cated upon  the  conditions  pointed  out  by  the- 
law.  The  terms  of  the  statute  only  permit 
the  survival  of  the  cause  of  action  when  the 
personal  Injuries  do  not  result  in  death.  This 
la  clear  from  the  meaning  of  the  expreselou 
"for  personal  Injuries  other  than  those  re- 
sulting In  death."  There  was  no  error  In  tbe 
ruling  of  the  trial  court  upon  tbis  subject. 

Appellants,  In  their  eleventh  assignment  of 
error,  insist  that,  if  tbe  railroad  company- 
could  not  be  held  liable  for  the  Injuries  sus- 
tained by  Mrs.  Ellyson,  it  would  nevertheless 
be  liable  for  tbe  reasonable  amounts  expend- 
ed by  the  plaintifrs  In  her  last  Illness.  We 
cannot  agree  with  appellants  In  this  conten- 
tion. If  the  railroad  company  was  not  lia- 
ble upon  the  main  branch  of  the  case.  It 
would  not  be  liable  for  tbe  items  expended 
by  the  plaintiffs  In  treating  and  caring  for 
Mrs.  Ellyson  during  her  last  Illness,  althougb 
such  expenses  were  Incurred  on  account  of 
tbe  Injuries  she  sustained.  If  the  defendant 
could  be  held  liable  under  tbe  statute  upoir 
which  this  suit  was  based,  then  the  plaln- 
tlfls  could  recover  for  the  sums  shown  to 
be  reasonable  that  were  expended  as  neces- 
sary items  in  treating  Mrs.  Ellyson  for  her 
Injuries. 

The  charge  of  the  court,  after  stating  the 
Issues  raised  by  the  pleadings,  Is  as  follows: 
"(4)  Upon  the  trial  the  defendant  has  formal- 
ly admitted  that  tbe  said  Mrs.  Mary  Ellyson 
was  at  the  time  alleged  a  passenger  for  hire 
upon  said  train,  and  that  the  said  collision  of 
said  two  trains,  and  the  Injuries  sustained  br 
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said  Mrs.  Mary  Ellyson,  were  occasioned  by 
negligence  of  defenduiit's  servants  and  em- 
ployes operating  said  tw.o  trains.  (5)  This  Is 
not  a  suit  by  plaintiffs  against  defeodaat  for 
damage  sustained  by  tbum  on  account  of 
tbe  death  of  said  Mrs.  Mary  SUyson,  but,  on 
the  contrary,  tbey  allege  tbat  tbe  deatb  of 
Mrs.  Mary  Ellyson  was  not  tbe  result  of  tbe 
injuries  sustained  by, her  in  such  cQlliBlou, 
and  tbe  controlling  question  in  this  cose  Is, 
was  tbe  death  of  said  Mrs.  Mary  £]lly8oa  the 
result  of  the  Injuries  sustained  by  her  in 
such  collision?  and  tbe  burden  is  upon  tbe  : 
plaintiffs  to  show  by  a  preponderance  of  tlie 
evidence  that  ber  deatb  was  not  tbe  result  of 
faticb  Injuries  before  they  can  recover  in  this  ; 
suit  (6)  If  you  believe  from  a  preponder- 
ance of  the  evidence  that,  after  receiving  the 
said  Injuries  in  such  collision,  the  said  Mrs, 
Mary  Ellyson  became  affected  with  diarrhea 
or  bowel  disease,  and  that  such  diarrhea  or 
bowel  disease  arose  Independently  of  tbe  In- 
juries sustained  by  her  In  such  collision,  and 
was  not  caused  by  such  Injuries,  and  that 
such  diarrhea  of  Iwwel  disease,  acting  inde- 
pendently of  tbe  Injuries  sustained  by  ber  in 
suub  collision,  caused  her  death,  then  you  are 
instructed  as  a  matter  of  law  that  her  death 
was  not  the  result  of  the  injuries  sustain- 
ed by  ber  in  such  collision.  (7)  On  the  other 
band,  you  are  instructed  that  if  you  believe 
from  tbe  evidence  tliat  such  diarrhea  or 
bowel  disease  was  caused  by  the  injuries  re- 
ceived by  tbe  said  Mrs.  Mary  Ellyson  In  such 
collision,  or  arose  as  a  result  of  the  effects 
of  such  Injuries  upon  her  physical  strength  or 
system,  or  arose  as  a  result  of  tbe  couQne- 
ment  resulting  from  such  injuries,  or  if  you 
believe  from  tbe  evidence  that  such  diarrhea 
or  bowel  disease  was  not  caused  by  such  In- 
jin-ies,  and  did  not  arise  as  a  result  of  the 
effects  upon  her  physical  strength  and  system 
of  such  injuries,  and  did  not  arise  as  a  result 
of  the  conSneuient  resulting  from  such  inju- 
ries, but  further  believe  that  the  deatb  of 
said  Mrs.  Mary  Ellyson  was  caused  by  the 
concurring  effects  upon  ber  strength  and  sys- 
tem of  such  injuries  and  of  such  diarrhea  or 
bowel  disease,  and  that  ber  death  would  not 
liave  resulted  from  such  diarrhea  or  bowel 
disease  alone,  but  was,  in  part,  caused  by 
such  injuries,  then  you  are  instructed  as  a 
matter  of  law  that  in  either  of  sucli  events 
her  death  was  the  result  of  such  injuries." 
The  charge  then  proceeds  to  submit  to  the 
jury  the  measure  of  damages  If  tbe  plaintiffs 
should  recover.  As  before  said,  there  is 
some  evidence  In  the  record  tending  to  show  | 
that  tbe  diarrhea  or  bowel  disease  was  tbe  | 
prominent  efficient  cause  of  her  death,  and  I 
there  Is  evidence  which  might  .authorize  the  ! 
conclusion  that  tbe  injuries  sustained  by  ber  | 
ns  the  result  of  the  collision  only  slightly  con-  I 
tributed  to  that  result  In  view  of  tbls  tes- 
timony, we  are  of  the  opinion  that  a  portion 
of  tbe  charge  as  last  stated  was  erroneous. 
This,  In  effect  Informs  the  Jury  that  they 
oQuId  conaldw  the  Injurioi  as  the  cauae  ot 


her  death,  if  they  in  part,  opmitlnc  concnr- 
rently  with  the  diarrhea  or  bowel  disease, 
brought  about  such  result.  So  much  of  tbe 
charge  as  is  embraced  \\-lthin  tbe  criticism  la 
as  follows:  "And  that  her  death  would  not 
have  resulted  from  such  diarrhea  or  bowel 
disease  alone,  but  was,  in  part  cansed  by 
Buch  injaries,  then  yon  arc  instracted  as  a 
matt^  of  law  that  in  either  of  such  events 
ber  death  was  the  result  of  such  Injuries." 
The  jury  may  have  Inferred  from  this  charge, 
by  the  uae  of  the  expression,  "in  part  caused 
by  such  injuries,"  that  tbey  were  author- 
ized to  consider  the  injuries  as  one  of  the 
causes  of  death,  altbou^  they  were  so  slight 
that  It  could  not  be  said  that  they  were  a 
proximate  prominent  efficient  cause  In  pm- 
duclng  that  result  To  attribute  deatb  to 
two  or  mors  concurrMit  causes,  each  must  be 
a  prominent  efficient  cause;  for,  if  one  of  tbu 
alleged  causes  operates  slightly  with  another, 
which  is  the  prominent  efficient  cause,  then 
tbe  proximate  cause  of  death  ahotild  be  traced 
to  the  latter.  In  Insurance  Co.  v.  Transpor- 
tation Co.,  12  WalL  199,  20  L.  Ed.  S78.  the 
Supreme  Court  of  the  United  States  states 
the  rule  in  this  language:  "There  Is  tm- 
donbtedly  difficulty  In  many  cases  attend- 
ing the  application  of  tbe  maxim,  'Proxima 
causa,  Qon  remota  spectator,'  bnt  none  when 
tbe  causes  succeed  each  other  in  order  oC 
time.  In  such  cases  tbe  rule  is  plain.  When 
one  of  several  successive  causes  is  anffldent 
to  produce  tbe  effect  for  example,  to  canae  a 
lofis,  tbe  law  will  never  regard  an  antecedent 
cause  of  that  cause,  or  the  cansa  canaaos. 
In  such  a  case  there  Is  no  doubt  which  cause 
is  tbe  proximate  one  within  the  meaning  of 
tbe  maxim.  Bnt  when  there  Is  do  order  of 
succession  In  time;  when  there  are  two  con- 
ciu-rent  causes  of  a  loss,  the  predominating 
efficient  one  must  be  regarded  as  the  prox- 
imate, when  the  damage  done  by  each  can- 
not be  distinguished.  Such  Is.  in  effect  Mr. 
Phillip's  rule.  And  certainly  tliat  cause 
which  set  the  other  In  motion  and  gave  to 
It  its  efficiency  for  harm  at  the  time  of  tbe 
disaster  mnst  rank  as  predominant."  Id 
Freeman  v.  MercantUe  Mot  Acc.  Ass'n,  15:^ 
Mass.  853,  30  N.  E.  lOlS,  17  L.  B.  A.  753. 
the  court  says:  "Where  different  forces  and 
conditions  concur  In  producing  a  result  It  Is 
often  difflcalt  to  determine  which  is  pn^erly 
to  be  considered  the  cause;  and  In  dealing 
with  snch  cases  the  maxim,  *Gansa  proxima. 
non  remota  spectatur,*  Is  applied.  Bnt  tbls 
does  not  mean  that  the  cause  or  condition 
which  Is  nearest  In  time  or  epace  to  the  re- 
sult is  necessarily  to  be  deemed  the  proximate 
cause.  It  means  that  the  law  will  not  go 
f.irtUer  back  in  the  line  of  causation  than  to 
find  tbe  active,  efficient  procuring  cause  of 
which  the  event  under  consideration  is  » 
natural  and  probable  consequence  in  view  of 
the  existing  circumstances  and  conditions. 
Tbe  law  does  not  conaldw  the  cause  of  caut>- 
es  beyond  seeking  the  efficient  predominant 
cavse^  wbich,  toUowing  It  no  Cartlm  tban 
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thoae  coDBequences  that  might  bave  be«D  an- 
ticipated  as  not  unlikely  to  result  from  It, 
bns  prodoced  the  effect  Ad  Injury  -which 
might  naturally  produce  death  In  a  person  of  a 
certain  temperament  or  state  of  health  Is  the 
cnuse  of  his  death  If  he  dies  by  reason  of  It, 
even  if  he  would  not  have  died  If  his  tecii- 
perament  or  previous  health  bad  'heen  differ- 
ent; and  this  is  so  as  well  when  death  cornea 
through  the  medium  of  a  disease  directly  in- 
duced by  the  injury  as  when  the  injury  Im- 
mediately Interrupts  the  Tltal  processes." 
The  principle  here  ontlined  la  further  lllna- 
trated  in  applying  the  law  that  relates  to  con- 
tributory negligence.  In  the  latter  class  of 
cases  it  Is  the  concurring  negligence  of  tbe 
plaintiff  with  the  negligence  of  the  defendant 
that  excuses  tbe  latter  from  liability.  Tbe 
negligence  of  the  plaintiff,  to  preclude  him 
from  recovery,  must  amount  to  want  of  ordi- 
nary care.  If  his  concurring  negligence  Is  bo 
slight  that  it  did  not  amount  to  a  want  of 
ordinary  care,  then  bis  conduct  could  not  be 
Riild  to  be  an  efficient  or  proximate  cause  of 
his  injuries.  In  Cremer  v.  Portland,  36  Wis. 
92,  It  Is'sald:  "If  the  plaintiff  was  guilty 
of  any  want  of  ordinary  care  and  prudence, 
however  slight,  which  neglect  contributed 
directly  to  produce  the  Injuries,  be  cannot  re- 
cover. It  18  not  the  law  that  slight  negli- 
gence on  the  part  of  the  plaintiff  will  defeat 
the  action.  Slight  negligence  1b  tbe  want 
of  extraordinary  care  and  prudence,  and  the 
law  does  not  require  of  a  person  injured  by 
the  carelessness  of  others  to  exercise  that 
high  degree  of  caution  as  a  condition  preced- 
ent to  his  right  to  recover  damages  for  the 
injuries  thus  sustained."  And,  aa  said  in 
Strong  v.-  Railway  Co.,  61  Cal.  326:  "It  Is 
not  any  degree  of  negligence,  however  slight, 
that  will  preclude  a  recovery,  but  It  must  be 
such  uegii^ence  as  amounts  to  the  absence 
or  the  want  of  ordinary  care."  Tbis  rule 
may  be  illustrated  by  a  number  of  cases 
which  It  Is  unnecessary  to  cite.  We  are  of 
the  opinion  that  the  court  erred  In  tbe  charge 
for  the  reasons  stated,  and  for  this  error 
the  Judgment  will  have  to  be  reversed. 

The  sixth  subdivision  of  the  charge,  as 
quoted,  is  also  complained  of  by  the  appel- 
lants on  the  ground  that  It  limits  tbe  jury  to 
a  consideration  of  the  effect  of  diarrhea  and 
bowel  disease  after  Mrs.  Ellyson  sustained 
her  Injuries.  We  do  not  make  this  objection 
ground  of  reversal,  for,  in  our  opinion,  the 
error  of  the  court  In  this  respect  was  Invited 
by  the  special  instructions  requested  by  tbe 
plaintiffs,  which  wore  refused;  but,  In  view 
of  another  trial,  we  suggest  that  lu  submit- 
ting the  question  to  tbe  jury  they  be  allowed 
to  consider  the  effect  of  the  bowl  troulile  be- 
fore as  well  as  after  tbe  Injurlos  in  operat- 
ing to  produce  the  death  of  Mrs.  Gllyson. 

There  are  some  objections  urged  to  those 
charges  quoted  as  being  on  the  weight  of 
evidence.  We  do  not  think  tjiese  objectlona 
well  taken. 

Rerened  and  remanded. 


PATTON  et  A  t.  COX  «t 
(Coort  of  Civil  Appeals  of  Texas.  May  20, 

JUDGMENT— SATISFACTION— RETAXATION  OF 

COSTS. 

1.  Where  there  has  been  a  fiual  settlement 
and  BatinfactioD  of  a  judgment  in  the  trial  court, 
co»t8  cauuot  be  relaxed  without  a  ihowiug  of 
efiuitublu  grouads  tor  opening  the  case  and  set- 
ting aside  tlie  settlement. 

Appeal  from  District  Court,  McLennan 
County;  Marshall  Surratt,  Judge. 

Suit  by  J.  P.  Cox  and  others  agelnat  George 
M.  Fatten  and  others.  From  a  decree  for 
plaintiffs,  defendants  aiweal<  Affirmed. 

Bavia  &  Cocke,  for  appellants,  D.  A. 
Selkij,  for  appeUees, 

FI8HKR,  O.  J.  This  salt  was  an  applica- 
tion on  the  part  of  tbe  appellee^  John  P.  Cox 
and  others  for  an  InJnnctloa  to  restrain  tbe 
appellant  Geo.  H.  Patton,  executor,  from  the 
enforcement  of  an  execution  for  certain  costs 
In  the  old  case  of  No.  8,652,  styled  "Geo.  M. 
Patton,  Executor,  v.  Scba  P.  Cox  et  al.,"  In 
■Sid  district  court  of  McLennan  county,  Tex- 
as. Id  said  old  esse  of  Patton  t.  Cox,  Judg- 
ment bad  been  rendered  In  Patton's  fAvor 
against  tbe  defendants  th^ln,  John  P.  Cox 
and  others,  which  judgment  had  been  ap- 
pealed to  the  Oonrt  of  Civil  Appeals,  and  had 
been  affirmed,  and  such  Judgment,  together 
with  Interest  due  tbereon,  and  all  the  costs 
of  coart  shown  In  flie  record  ou  appeal,  had 
been  paid  off,  settled,  and  ssttsfied  In  fnll. 
After  all  of  this  bad  been  done,  Patton's  attor- 
ney fished  np  some  additional  cost,  which  he 
claimed  to  have  long  previonsly  paid,  and 
liad  the  district  clerk  to  issue  axecutlon  there- 
for. This  present  suit  was  for  the  purpose 
of  enjoining  tbe  enforcement  of  tbat  execn- 
tlon;  also  to  restrain  tbe  Issuance  of  any  other 
execution  upon  said  Judgment,  whlcb  bad 
been  satisfied  and  dlscbarged.  Upon  a  bear- 
lns  of  the  caae  up<Hi  Its  merits,  tbe  preUm- 
iuary  Injunction  which  had  been  previously 
granted  was  made  perpetual  and  final.  From 
this  judgment  the  present  appeal  baa  been 
prosecuted. 

The  trial  court  filed  tbe  following  conclu- 
sions of  fact  and  law: 

"(1)  I  find  tbat  the  case  formerly  pending 
in  this  court,  styled  'Geo.  M.  Patton,  Ex'r  v. 
Jno.  P.  Cox  et  al.,'  and  No.  8,652  in  this  court, 
was  originally  brought  In  the  dl.<<trlct  court  of 
Hill  county  In  February,  1893,  and  was  No. 
2,G34  In  that  court,  and  that  at  tbe  fall  term, 
of  said  court,  an  order  was  entered  re- 
quiring tbe  plaintiff,  Patton,  to  pay  all  costs 
of  court  np  to  that  time,  and  that  be  did  so. 
Tbat  the  case  was  tried  three  or  four  times  in 
HUl  county  before  it  was  transferred  to  the 
district  court  of  McLennan  county,  which  was 
on  the  13th  day  of  April,  1890.  That  in  the 
transcript  sent  up  on  transfer  of  s:iid  causo 
from  the  district  court  of  HHI  county  to  tbe 

T 1.  See  CMt%  VOL  U,  Cant  Dig.  |  m. 
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district  court  of  UcLennan  county,  whlcb 
was  certified  to  on  May  1,  1899,  tbere  was  a 
bill  of  all  the  costs  of  the  case  from  its  In* 
ception  down  to  the  date  of  the  transfer,  as 
shown  by  the  vartons  fee  books  of  Hill  coun- 
ty, as  follows: 

BlU  of  Gotta. 

Clu>k'i  Cotti. 

Vib'r  Itb,  Un.  To  fLUng  and  docketing  lult..  |  16 

'*           To  iMUlng  4  citations   S  00 

"          Saterlag  appMrmaoM   ?i 

**         ZimliiM  mbpceSM,  S  nanea...  B 

M              ....        I     ..  40 

"              •«            "        1     "     ...  « 

"               "             "         1            ...  66 

"          AffldmTlta  with  seal  B  I'.l  t  SO 

"          Files  10    1 50 

**          Docketing  motloa   SO 

**          Xnterlng  ordsr  on  motion...,  76 

**          Entering  2  orders   1  60 

**  Entering  and  O.  Jnrr  *  R.  * 

R.  verdict    70 

"           Swearing  wltneaaM   1  00 

*■          Ento-lng  decree    76 

**          .Tax  costB    16 

"          CerUficate  with  aeal   U 

"  riling   petition   tor   writ  of 

error    16 

**          ApproTlng  and  filing  bond   1  16 

**         Certified  coplea  petition  In  er- 
ror  100 

•*         Citation  In  •rror  I   S  W 

"           riles  4    60 

*'           Affidavits  with  seal   60 

**           Transcript    IS  SO 

**         SnbptBDa     with  additional 

names    S  SO 

"           riles  12    1  80 

"          Affldaviu  with  seal  U   8  00 

**          Entering  two  orders   1  60 

**           BabptBtias  4  and  11  names   I  tS 

**  "1  and  6  additional 

names    1  U 

*•          AffldavltB  with  seal  and  filing  6 16 
"          niing  and  docketing  two  mo- 
tions  n 

nies  19    S  8S 

**          Entering  contlnaance   SO 

"          AffldaTlts  with  seal  3   1 » 

**          Swearing  and  Impaneling  Jury  S6 
**          Receiving  and  recording  ver- 
dict   IB 

*  Entering  tour  orders   t  00 

**         I  lubpceoaa  wltb  tbret  addl* 

tlonal  names   B 

"          t  subpoenas  with  4  addition- 
al names    80 

Files  29    8  06 

**           Swearing  witnesses    8  00 

**  Swearing  and  impansllng  In- 

rr.  receiving  and  rvoordlns 

verdict    76 

**          Entering  orden    1  60 

"         Entering  final  Jodgmant  and 

•xcess    1  60 

**          DocketlDg  motion   20 

"           Entering  order  on  motion   76 

**          Approving  two  vpeal  bonds..  8  00 

"          Flies  8    46 

■*         Affidavits  with  se^   50 

*  Witness  affldavlta   4  26 

"          Transcript    76  OO 

**           Filing  and  docketing  motion..  SO 

"           Files  8    80 

"           Copies  amended  pedUon  S....  4  00 

**           Citation  and  copies   1  26 

"           Copy  supplemental  petition...  SO 

*•           Notloo  to  Hra.  Herring   1  00 

**  Bwaarlng  and  Inqianellng  Ju- 

m  receiving  and  reoordfng 

verdict    TO 

*■         Swearing  wltnasMS   I  00 

Fllea    60 

**         BubpouM  with  I  additional 

names   1  Bft 

**         Bnbpoanas    80 

**         Fillikg  and  dooketlngmotlonat  H 
*■         Entering  orders  on  three  mo- 
tion*   S  S6 

**         Entering  order  on  ohanga  iA 

venna  ,   76 

Witness  affldAvita  IS   t  M 

**         Tranaerlpt  on  ohuga  of  venue  S  00 

<■   '     Taxing  coata   IB 

Total  clerk's  eosts  • 


ahedlTB  Coato. 

To  serving  citations  9 

"      "  tubpcenai  


citatlont  la  arrMT  f . 

citation  

'*  sulQKBnaa   


Total  shMirs  IMS. 


Notary  tMS,  R.     Johnaon....  |  U  M 

Jury  fM  paid  by  plaintiff   S  SO 

Witness  Fees. 

O.  U.  Cato  I  X  80 

W.  R.  Jackson   18  So 

C.  H.  Cauble   S8  SB 

M.  V.  Rites   S7  00 

H.  W.  Oldham^   8  48 

H.  P.  Harris   IS  12 

B.  N.  Wills   S  S2 

G.  W.  Patton   Z3  SO 

N.  Patton    Ss  60 

W.  R,  Dodson   S  40 

W.  B,  Mayes   6  40 

r.  H.  Caddenhoad   6  40 

J.  L.  Cauble   X  S£ 

O.  Robertson    S  IS 

D.  B.  Cauble   tt  60 

W.  R.  Henderson   S3  40 

J.  T.  Rodgers   IS  9S 

J.  H.  WiUlanu  .t....  Uoo 

8.  H.  HcFall   $40 

J.  R.  Ballard   s  00 

Total  witness  fees  ^  |8B7  60 

'The  foUowliig  named  witnesses  have  beuu 

paid  the  amounts  opposite  their  names: 

o.  u.  Cato  I  s  80 

W.  R.  Jackson   7  40 

H.  V.  Rites   10  OS 

H.  W.  Oldham   4  SS 

C.  M.  Cauble   S  SO 

B.  N.  Wills   n  00 

O.  W.  Patton    IS  00 

W.  R.  Henderson   IS  60 

N.  Patton    t  00 

r.  If.  CteddOBlMSd   6  48 

D.  B.  Cauble   •  SB 


Total  amount  of  wltniaasa  teea  paid  (US  SB 

"The  following  credits  are  shown  on  the 
clerk's  fee  book  to  be  received  by  fbe  differ- 
ent clerks,  as  follows,  to  wit: 

"June  5,  1803,  received  by  O.  H.  Toung. 
district  clerk,  ^.10.  Angost  9.  1893,  re- 
ceived by  O.  H.  Young,  district  clerk,  H8.H0. 
Feb'y  26,  1897.  received  by  Krum  Klrk- 
patrick,  D.  O..  $85.60.  Received  by  Geo. 
M.  Patton,  list  of  witnesses  paid  by  him 
amounting  to  $93.20.  2/27/97.  Rec'dbyKmm 
Klrkpatrick,  D.  O.,  $4.23.  The  above  amounts 
are  to  be  placed  to  the  credit  of  plaintiffs. 
7/7/97.  Rec*d  by  Krum  Klrkpatrick,  D.  C.. 
$75.  Last  item  paid  by  Herring  and  Kelley. 
County  clerk  of  Hill  county  (pd.  by  plaintiff), 
$1.20. 

"(2)  I  further  find  that  said  Patton  ob- 
tained Judgment  in  this  court  in  said  cause 
No.  8,652  on  the  18th  day  of  February,  1901, 
for  $1,600.53,  with  6  per  cent  per  annnm  In- 
terest, together  with  all  costs  of  suit  against 
the  defendants  therein,  to  wit,  J.  P.  Cox.  D. 
M.  Matthews,  John  D.  Warren,  and  H.  M. 
Leary,  which  Judgment  also  provided  that 
these  defendants  have  the  same  Judgment 
over  against  theh:  Indemnitors,  D.  A.  Kelley 
and  Alice  O.  Horlng,  as  executrix  of  ths  ca- 
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tate  of  M.  D.  Herring.  The  defendants  In 
the  case  carried  It  to  tbe  Court  of  Civil  Ap- 
peals, giring  W.  W.  Seler  and  Meredith  A. 
SulllTan  as  sureties  on  the  appeal  bond,  and 
the  Judgment  was  affirmed  by  tbe  Court  of 
Civil  Appeals  on  January  8,  1902  [66  S.  W. 
04],  and  Judgment  there  entered,  as  shown 
by  tbe  mandate,  that  plaintiff  Geo.  M.  Patton, 
executor,  aforesaid,  do  recover  of  tbe  said 
plaintiffs  Cox,  Matthews,  Warrai,  Leary, 
Kelley,  Herring  (as  executrix  aforesaid),  as 
principals,  and  their  sureties,  Seley  and  SulU* 
vnn,  'the  amounts  adjudged  by  the  court  be- 
low, and  all  costs  in  this  behalf  expended,  and 
this  decision  be  certified  below  for  observ- 
ance.'" 

"(3)  I  further  flnd  that  said  Herrhig  and 
Kelley,  on  the  7th  of  April,  1902,  paid  to  the 
attorney  of  said  Geo.  M.  Patton  $1,803.60  In 
full  settlement  as  to  prindpal  and  Interest  of 
said  Judgment 

"(4)  I  further  find  that  said  Herring  and 
Kelley,  on  the  22d  of  April,  1902,  paid  to 
the  clerk  of  the  district  court  of  McLennan 
county  $140.15,  being  tbe  balance  of  costs 
due,  as  per  tbe  record  In  the  Court  of  Civil 
Appeals  In  the  case  aforesaid  of  Gea  M.  Pat- 
ton, Ex'r,  V.  Jno.  P.  Cox  et  al.,  except  as  to 
the  defendants*  witnesses. 

"(G)  I  further  find  that  said  Herring  and 
Kelley  paid  the  fees  of  the  defendants'  wit- 
nesses In  said  case  of  Patton  v.  Cox  et  al., 
daring  May,  1002,  and  that  the  said  Herring 
and  Kelley  paid  $68.75  fee  for  transcript  of 
the*record  In  said  case  ot  Patton  v.  Cox  et  al., 
on  said  appeal. 

"(6)  I  further  find  that  the  said  Herring 
and  Kelley  paid  all  the  costs  Incurred  In  said 
case  In  the  Court  of  Civil  Appeals  on  the 
10th  of  April,  1902,  $31.20,  and  also  all  costs 
of  tbe  Supreme  Court. 

"(7)  I  further  find  that  the  execution  com- 
plained of  In  plaintiffs'  petition  herein  was 
Issued  by  the  clerk  of  the  district  court  of 
McLennan  county,  Texas,  on  the  30tb  day  of 
May,  lOCffi,  In  said  case  No.  8,^2,  styled  'Geo. 
M.  Patton,  Ex'r,  v.  Jno.  P.  Cox  et  al.,'  and 
was  Issued  against  John  P.  Cox,  D.  M.  Mat- 
thews, John  D.  Warren,  H.  M.  Leary,  D.  A. 
Kelley,  Alice  Q.  Herring,  as  executrix  of  tbe 
estate  of  M.  D.  Herring,  deceased,  as  princi- 
pals, and  W.  W.  Seley  and  Meredltb  A.  Sulll- 
mn  as  sureties,  for  the  sum  of  $137.67  for 
costs  doe  officers  and  witnesses  of  the  district 
court  of  Hill  and  McLennan  counties  In  said 
cause,  as  set  forth  In  tbe  following  bill,  to 
■wit: 

Issuing  writ   I  1  00 

Swearing  witnesses    S  00 

Oath  wltbout  cerUflcats   I  00 

Swearing  and  Impaneling  inrj   36 

Ftltng  papers    1  3fi 

Entering  moIi  order  ot  Judgmoat   S  SB 

laiulng  execution  and  return   1  BO 

Ono-half  tnuucrlpt  to  HoLemuui  oounty   I  60 

Total    tU  9S 

BberUt'f  fflM  inmmoalng  wltneawB   1  80 

JniT  fe«   E  OO 

Witness  attanduuM   K  92 

Stenographer's  tees    20  00 

Total   9137  ff 


"—AH  of  which  were  Incurred  Im  district 
court  ot  Bill  county,  except  stenogtapber's 
fees.  $20,  which  bad  been  allowed  by  the  dis- 
trict Judge  upon  trial  In  McLennan  county 
previous  to  tbe  one  appealed  from,  and  $1.50 
charged  for  issuing  and  return  of  said  execu- 
tion. The  witness  fees  which  make  up  the 
cliarge  of  $96.92  In  the  foregoing  bill,  im  made 
up  of  the  following  items,  to  wit: 

H.  p.  HarrU  t  «tt 

J.  H.  Wmiams.....   18  00 

W.  R.  Hendenon   16  SO 

B.  N.  WllU   M  00 

D.  B.  CauUe   U  80 

W.  R.  JaekKo   U  80 

J.  R.  BalUrd   3  00 

M.  T.  Rltea   7  00 

a  R.  Hamm   f  40 

R.  H.  DavlB   4  « 

Total    906  » 

"All  these  fees  accmed  while  tbe  case 
was  pending  In  tbe  district  court  ut  Ulll 

county. 

"I  further  find  that  the  costs  contained  in 
the  execntlfHi  complained  of  were  not  entereil 
upon  the  feebook  kept  by  the  clerk  of  the 
district  court  ot  McLennan  county  until  after 
the  affirmance  and  settlement  of  the  judg- 
ment and  costs  in  the  case  of  Patton  v.  Cox 
et  al.,  as  h^elnbefore  stated;  and  that  the 
costs  complained  of  In  the  said  execution 
were  not  contained  In  the  transcript  of  the 
said  case  on  appeal  as  aforesaid;  and  that, 
after  tbe  Judgment  and  costs  had  been  paid 
by  plaintiff  herein  as  hereinbefore  stated, 
that  the  clerk  of  this  court,  with  tbe  advice 
and  assistance  of  the  attorney  of  said  Pat- 
ton, made  up  tbe  said  costs  complained  of  In 
said  execution  from  data  contained  In  the 
record  and  papers  in  the  case  sent  by  trans- 
fer as  aforesaid  from  the  district  court,  of 
Hill  county  to  the  district  court  of  McLen- 
nan county,  and  cost  bill  paid  by  Patton  and 
In  his  possession,  and  that  costs  thus  taxed 
were  put  upon  blank  fee  bills,  and  pinned  to 
the  feebook,  and  upon  tills  the  execution  for 
costs  was  Issued.  All  of  said  costs  except 
the  witness  fee  of  J.  R.  Ballard  for  $3  and 
the  $1.50  for  issuing  and  returning  said  exe- 
cution were  paid  by  defendant  Patton,  and 
have  not  been  paid  by  plaintiff.  Tbe  $5  Jury 
fee  was  incurred  prior  to  tbe  fall  term,  1896, 
and  was  finally  adjudged  against  Patton, 
and  the  remainder  of  the  Hill  county  costs 
accrued  after  189G,  and  were  paid  by  Patton 
on  and  before  October  16,  1899,  and  the 
stenographer  fee  of  $20  was  paid  by  him 
more  than  two  years  before  this  suit  was 
filed.  Ballard's  fee  was  not  paid  by  Patton. 
:  After  tbe  Judgment  in  No.  8,652  was  enter<>i? 

in  this  couri,  and  before  the  appeal  was 
,  taken,  defendants  therein  made  a  motlor  to 
'  retax  coats,  but  none  of  the  items  here  In- 
j  volved  were  Included  In  said  motion  or  in 
!  the  judgment  entered  thereon.  I  find  that 
j  all  of  said  Hill  county  costs,  except  the  wit- 
ness fees  of  C.  R.  Hamm  for  $6.40  and  R.  M. 
I  Davis  for  $4.40,  were  taxed  on  the  feebook 
I  in  Hill  county,  and  are  shown  in  tbe  bill 
ot  costs  which  accompanied  tbe  transcript 
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from  that  connt?  to  Mclennan,  and  that  tbey 
;ind  the  Btenographcr's  fee  of  $20,  except 
the  $6  jury  fee  adjudged  against  Patton, 
conid  have  been  properly  entered  on  the  fee- 
hook  in  McLennan  county  as  part  of  the 
costs  In  said  cause,  and  copied  Into  the  tran- 
script on  appeal  of  said  cause  No.  8,652,  and 
that  affidavits  of  said  Hamm  and  DbtIs 
were  sent  down  with  the  record  from  Hill 
county  provlug  up  their  attendance  as  wit- 
nesses, and  that  their  names  and  amounts 
as  claimed  were  included  In  a  bill  of  costs 
made  out  hy  the  cleric  of  HUl  connty  for 
Patton  on  May  6,  1899,  and  by  blm  paid 
October  16,  1899. 

"After  the  Injunction  was  Issued  In  tbls 
case  the  sherlflT  returned  the  execution  en- 
joined Indorsed,  'Returned  this  10th  day  of 
June  not  executed  by  order  of  plaintiff.' 

"Conclusions  of  Law. 

'1  am  of  opinion  that  when  the  case  of 
Patton  7.  Cox  et  al.  (No.  8,652  In  this  court) 
was  affirmed  on  appeal,  that  this  court  bad 
no  further  Jurisdiction  thereof  to  retax  costs 
thereon,  and  that  the  clerk  of  this  court  bad 
no  pon*eT  to  retax  the  costs  and  Issue  the 
execution  therefor,  and  that  said  execution 
should  be  enjoined,  and  defendant  enjoined 
from  taking  out  further  execution  thereon; 
and  also  that  this  court  has  no  power  In  this 
case  to  retax  the  costs  In  that  case,  and  to 
give  defendant  Patton  a  judgment  therefor 
herein,  or  In  any  manner  grant  the  relief 
prayed  for  by  him  In  his  cross-bill  herein." 

It  is  unnecessary  for  ob  to  determine 
whether  the  trial  court  was  correct  or  not 
in  the  conclusion  that  It  had  no  Jurisdiction 
to  retax  the  costs,  but  we  are  of  the  opinion, 
in  vleTv  of  the  facts  as  stated,  that  there  was 
no  error  In  the  result  reached  In  the  dis- 
position of  the  case.  The  facts,  as  stated, 
show  that  there  was  a  flnni  settlement  and 
satisfaction  of  the  Judgment  of  the  trial 
court  as  affirmed  by  this  court,  which  in- 
cluded the  costs.  This  being  true.  If  the  ap- 
pellants desired  to  open  up  the  case  for  the 
purpose  of  relaxing  costs,  they  should  have 
stated  some  equitable  grounds  for  setting 
aside  the  settlement.  The  pleadings  of  the 
appellants  were  not  sufflcleut  for  this  purpose. 
Oalnes  t.  Menslng  Stratton  Co.,  64  Tex.  326. 

We  find  no  error  in  the  record,  and  the 
judgment  la  affirmed. 

KRT,  J.,  did  not  sit  In  this  case. 


HILL  &  MORRIS  y.  ST.  LOUIS  SOUTH- 
WKSTEUN  BY.  CO.  OF  TEXAS.* 
(Court  of  Civil  Appenis  of  Texas.   May  8^ 

RAILROADS  —  DISCRIMINATION  IN  THB  CAR- 
RIAOE  OF  GOODS  —  STATUTES  —  VALiniTY — 
CONSTRUCTION-PEN AT.TY— JURISDICTION  TO 
ENTER  JUDGMENT  FOR  ACTUAL  DAMAGES. 

I.  Kev.  St.  JS1I5.  arts.  4537,  4539,  proTtdlng 
that  a  railroad  company  giving  a  preference 

*A-i)itlcat!on  tor  writ  of  error  pending  In  SasrsnM 

Court. 


to  one  shipper  orer  another  In  the  order  or 
time  of  forwRTfing  goods  delivered  tor  trana- 
portation  shall  be  liaUe  for  all  losses  resulting 

from  the  deia^,  and  aW  liable  to  a  penalty  for 
each  ;u-t  of  discrimination,  are  valid. 

2.  Where  the  petition  In  an  aetlra  agalnat  a 
railway  company  for  anlawfnl  dIscriiDlnatloD 
I  stated  a  cause  of  action  for  tha  recovery  of  the 
I  penaJty  prescribed  by  Rev.  St,  1895,  art.  45.39, 
mit  the  evidence  only  established  the  fact  that 
'  plaintiff  snstRlued  damages  because  of  the  com- 
'  pauy's  delay  in  seasftoably  fWwarding  property 
delivered  to  it  for  carriage,  the  court  bad  jaris- 
du'tion  to  render  Judgment  for  the  actual  dam- 
ages. 

On  Bdiearhig. 

S.  Rev.  St.  180S.  art  45S7,  directing  rail- 
rmcls  reccdvhig  goods  for  transportation  Into 
their  "warehouses  or  depots"  to  forward  thMn 
in  the  order  lu  which  tbey  are  received,  and 
ninking  them  liable  for  losses  occnsionod  by  a 
failure  so  to  do.  requires  a  railroad  to  forward 
property  received  for  shipment  is  the  order  io 
which  it  is  received,  though  merely  received  oo 
a  platform  used  for  handling  ttiat  kind  of 
property*;  the  phrase  "warehouses  or  depots' 
eoioimcing  the  eotlra  ^tion  of  the  road. 

Appeal  from  District  Ooart;  Franklin  Oonn- 
ty;  J.  M.  Talbot,  Judge. 

AcUon  by  HIU  &  Morris  against  the  BL 
Louis  Soutlitvestern  Hallway  Cosopany  of 
Texas.  From  a  Judgment  for  defendant 
plaintiffs  appeal  Reversed. 

HUl  ft  Morris  brought  tbls  ndt  against  the 
Railway  Company  io  recover  $160  actual 
damages  and  f 1,000  as  a  statutory  penalty 
for  failure  to  ship  certain  cotton  and  for 
unlawful  discrimination.  There  was  a  non- 
Jury  trial,  which  resulted  In  a  Judgment  for 
the  defendant,  and  the  plalntlSIs  bsTS  ap- 
pealed. 

The  trial  court  filed  the  following  findings 
of  ftict,  which  are  conceded  to  be  correct: 
"I  find  that  the  defendant,  the  St  Louis 
Southwestern  Railway  Company  of  Texas, 
operates  Its  line  of  railway  through  FrankUn 
county,  Texas,  and  has  a  station  and  agent 
at  Mt.  Vernon,  In  said  county,  and  that  it 
has  a  dei>ot  and  warehouse  at  said  station 
for  passengers  and  freight,  and  also  a  cot- 
ton platform,  from  which  cotton  was  load- 
ed on  defendant's  cars;  and  said  cotton  plat- 
form was  disconnected  from  and  about  100 
feet  from  said  depot  and  warehouse,  and 
said  pl.itform  had  no  cover  over  It,  but  was 
an  ordliiai-y  platform.  That  on  the  15tb  day 
of  February.  1901.  the  plaintiffs.  Hill  &  Mor- 
ris, wore  merchants  doing  business  In  said 
town  of  Mt.  Vernon,  and  on  the  market  of 
said  to^vn  purchased  18  bales  of  cotton,  and 
on  said  date  delivered  said  18  bales  of  cot- 
ton outo  the  platform  above  mentioned,  and 
the  defendant  then  and  there  received  it 
and  l.<;8ued  to  plaintiffs  Its  bill  of  lading 
sliowtng  that  on  said  date  It  received  from 
plaintiffs  18  bales  of  cotton  consigned  to  W. 
L.  Moody  &  Co.,  Galveston,  Texas.  That 
said  cotton  was  to  be  sold  at  Galveston  on 
its  arrival  by  W.  L.  Moody  &  Co.  on  pialx>- 
tiffs'  account,  and  the  freight  charges  were 
to  be  paid  on  delivery  at  Galveston.  That 
when  plaintiffs  delivered  eald  cotton  to  de 

Digitized  by  Google 


Tex.)    HILL  A.  MORRIS  T.  ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF  TEXAa  875 


fendant  for  shipment  they  wrote  to"  W.  L. 
Moody  &  Co.  to  lell  the  same  on  the  mai-ket 
at  GalreetoD  as  sood  as  It  sboald  Ije  dcUver- 
ed  to  tfaejTL  That  said  cotton  was  transport- 
ed by  defendant  from  Mt  Yemou  about 
March  6,  UMl,  and  when  It  reached  coDslgD- 
ees  at  Galveston,  Texas,  was  by  them  sold 
on  account  for  plaiotUTs,  and,  on  account  of 
the  falling  market  from  the  time  said  cotton 
would  have  reached  Galveston  If  It  had  been 
shiiiped  by  defendant  when  received  by  It  and 
the  time  when  It  was  shipped  and  delivered 
to  consignees,  plaintiffs  lost  on  said  cotton 
the  sum  of  ^G.GO.  That  on  the  17th  day  of 
February,  1901,  the  defendant  received  from 
H.  L.  Edwards  &  Co.  on  Its  said  platform  In 
Mt  Vernon,  Texas,  75  bales  of  cotton  consign- 
ed to  H.  L,  Kdwards  &  Oo.,  Sulphur  Springs, 
Texas,  and  forwarded  same  from  Mt.  Ver- 
non, Texas,  on  the  18th  day  of  February, 
1901,  to  Sulphur  Springs,  Texas.  That  said 
U.  L.  Hdwards  &  Co.  were  large  cotton  buy- 
ers, buying  for  export,  and  had  a  number 
of  men  stationed  In  the  different  towns  and 
cities  of  Texas  buying  cotton  for  them,  and 
all  cotton  bouglit  in  the  towns  near  Sulphur 
Springs,  a  city  on  defendant's  line  of  rail- 
road, 22  miles  from  Mt  Vernon,  was  during 
February  and  March,  1901,  concentrated  at 
Sulphur  Springs  to  be  put  in  condition  for 
shipment  and  export  by  being  compressed. 
That  there  was  a  compress  at  Sulphur  Springs 
which  compressed  all  the  cotton  concentrat- 
ed at  said  place  for  H.  L.  Edwards  &  Co^ 
and  there  was  no  compress  at  Mt.  Vernon, 
and  never  has  been.  That  all  cotton  for  ex- 
port must  be  compressed.  That  said  cotton 
loaded  and  forwarded  from  Mt.  Vernon  by 
defendant  on  the  18th  day  of  February,  1901, 
consigned  to  H.  L.  Edwards  &  Co.,  Sulphur 
Springs,  Texas,  was  purchased  by  one  of 
their  men  at  Mt.  Vernon,  and  was  not  a 
regular  shipment  of  said  cotton,  but  was  re- 
ceived and  forwarded  by  said  defendant  tor 
the  purpose  of  ooncentratlng  the  sause  at 
Sulphur  Springs,  to  be  put  lu  condition  for 
export  and  shipment  by  being  compressed  at 
said  place;  and  that  defendant  handled  and 
transported  said  cotton  for  H.  L.  Edwards 
&  Co.,  and  regulated  and  made  Its  chaises 
therefor  under  the  rules  and  regulations  of 
the  Batlroad  Commission  of  Texas  governing 
the  concentration  of  cotton  for  the  purpose 
of  compressing  the  same.  That  the  cotton 
crop  of  the  year  1900  which  was  being  han- 
dled and  transported  In  February  and  March, 
1901,  was  an  unprecedented  heavy  crop, 
and  at  said  time  the  largest  portion  of  same 
was  being  concentrated  for  compressing,  and 
the  cars  on  which  said  cotton  was  loaded  and 
forwarded  from  Mt.  Vernon  for  H.  L.  Ed- 
wards &  Co.  were  used  exclusively  for  haul- 
ing cotton  to  said  concentrating  points  to  be 
compressed  for  shipment  and  for  export,  and 
were  not  used  to  haul  regular  shipments  of 
cotton  to  points  of  Snal  destination.  That 
after  defendant  received  said  IS  bales  of  cot- 
ton from  plalntlffli,  op  to  the  time  it  ahipped 


same  from  Mt  Vernon,  It  bad  no  car,  and 
was  unable  to  get  one,  that  could  be  sent  to 
Galveston,  or  in  that  direction.  That  said 
IS  bales  of  cotton  was  less  than  a  car  load, 
and,  if  defendant  had  been  able  to  get  a  car 
which  could  have  been  sent  to  Galveston,  or 
In  that  direction,  it  could  have  loaded  and 
forwarded  said  cotton;  and  that  It  did  load 
and  forward  said  cotton  on  the  first  caif  it 
could  obtain  on  which  the  same  could  be  for- 
warded In  the  direction  of  Its  destination 
after  it  received  the  same.  That  after  the 
receipt  of  plaintiflrB'  cotton  hy  defendant  at 
Mt.  Vernon,  and  before  It  transported  same. 
It  did  not  transport  fi*om  Mt  Vernon  to  Oal- 
reston,  or  to  any  point  near  Galveston,  any 
cotton  or  goods.  That  Sulphur  Springs  and 
Mt  Pleasant,  the  points  on  defendant's  rail- 
road where  the  compresses  nearest  to  Mt. 
Vernon  are  situated,  are  over  100  miles  from 
any  Gulf  port  and  that  defendant's  railroad 
Is  the  only  one  running  through  Mt  Vernon. 
That  freight  shipped  from  Mt.  Vernon  to 
Galveston  can  be  shipped  eltha*  through  Sul- 
phur Springs  or  Mt.  Pleasant,  and  that  at 
Sttlphar  Springs  there  are  connecting  lines  of 
railroad  leading  in  the  direction  of  Galveston, 
and  that  at  Mt  Pleasant  defendant  has  u 
connecting  railroad  leading  In  the  direction 
of  GalTeston.**  After  hearing  the  testimony, 
the  court  below  sustained  the  defendant's 
general  demurrer  to  the  plaintiffs'  petition. 
Also,  at  the  reqn^t  of  the  plaintiffs,  the 
court  passed  on  the  facts  proved,  and  held, 
regardless  of  the  question  of  pleading,  that 
the  facts  established  did  not  bring  the  cnsp 
within  the  statute  and  entitle  the  plaintiffs 
to  recover  the  penalty.  It  also  held,  as  a 
matter  of  law,  that,  although  the  facts  show- 
ed that  the  defendant  was  liable  to  the  plain- 
tiffs in  the  sum  of  $86.60  actual  damages, 
they  were  not  entitled  to  recover  the  same 
In  this  suit,  because  the  court  was  without 
jurisdiction  to  render  judgment  therefor. 

J.  F.  Jones,  for  appellants.  Glass,  Estea  ft 
King  and  E.  B.  Ferliioa,  for  appellee. 

KEY,  J.  (after  stating  the  facts).  It  Is  pro- 
vided by  statute  (Rev.  St  1895,  art.  4537) 
that  "where  **rallronds  within  this  state  re- 
ceive goods  for  transportation  into  their 
ware-houses  or  depots,  they  shall  forward 
them  In  the  order  in  which  they  are  received, 
the  first  received  to  be  the  first  forwarded, 
without  giving  preference  to  one  over  an- 
otlier;  and  In  case  of  failure  to  do  so,  tbey 
shall  be  liable  for  all  loss  occurring  while 
the  goods  remain,  and  for  all  damage  occa- 
sioned or  In  any  wise  resulting  from  delay." 
It  Is  also  provided  by  statute  fRev.  St.  1805, 
art.  4539)  that,'  "if  any  railway  company  do- 
ing business  In  this  state  •  •  •  shall  vio- 
late in  any  manner  any  other  provisions  of 
this  and  the  four  preceding  articles,  such 
railway  company  so  offending  shall  be  deem- 
ed guilty  of  dIscriminatloD  within  the  mean- 
ing of  thUi  title,  and  shall  forfeit  and  pay 
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to  the  person  or  corporation  aggrlered  there- 
by the  sum  of  $1,000  as  penal  damages  for 
each  and  every  act  of  discrimination  or  tIo- 
latlon  of  this  law."  We  think  the  plaintlfb* 
petition  brought  the  case  within  the  letter 
and  spirit  of  the  statute,  and  that  the  court 
erred  in  sustaining  the  general  demurrer. 
Counsel  for  appellee  assail  the  statute  as  be- 
in£  unconstitutional  and  void,  but  we  cannot 
sanction  the  contention  urged.  However,  we 
think  the  court  ruled  correctly  in  holding 
that  the  facts  proved  failed  to  bring  the  case 
within  the  statute.  The  rule  is  well  settled 
in  this  state  that,  in  order  to  recover  a  stat- 
utory penalty,  the  plaintiff  must  bring  his 
case  clearly  within  the  t«rms  of  the  statute. 
Schloss  V.  Ry.  Co.,  85  Tex.  601,  22  S.  W. 
1014;  Ry.  Co.  T.  Campbell,  45  S.  W.  2.  In 
order  to  recover  the  penalty  to  this  case.  It 
devolved  upon  the  plaintiffs  to  prove,  among 
other  things,  not  only  that  the  defendant  re- 
ceived the  plaintiffs'  cotton  for  shipment, 
but  also  that  it  received  it  in  Its  warehouse 
or  depot.  This  was  not  shown.  On  the  con- 
trary, the  testimony  shows  that,  while  the 
railway  company  had  a  warehouse  and  de- 
pot, the  cotton  in  question  was  not  placed 
therein,  but  was  received  upon  a  platform 
wholly  disconnected  from  the  warehouse  and 
depot.  This  variance  between  the  statute 
and  the  proof  la  in  this  case  mat«ial,  and 
fatal  to  the  plalntlfla*  light  to  recover  the 
penalty. 

No  good  reason  is  perceived  why  the  Leg- 
islature should  have  restricted  the  penalty 
to  a  failure  to  forward  such  goods  only  as 
were  received  by  railroads  In  their  ware- 
houses or  depots,  but  the  liCglsIature  had  the 
power  to  impose  that  restriction,  and  to  pre- 
scribe the  very  terms  upon  which  the  pen- 
alty should  accrue;  and,  having  done  so,  it 
is  the  duty  of  the  courts  to  enforce  the  law 
as  the  Legislature  made  it,  and  not  as  the 
courts  and  others  may  believe  it  Bbould  have 
been  made. 

We  sustain  the  assignment  of  error  which 
complains  of  the  action  of  the  court  in  not 
rendering  Judgment  for  the  plaintiffs  for 
$8G.eo  actual  damages.  As  stated  above,  the 
plaintiffs'  petition  stated  a  cause  of  action 
for  the  penalty,  which  was  $1,000,  and,  al- 
though the  proof  failed  to  establish  that 
claim,  the  court  had  Jurisdiction  to  render 
Judgment  for  the  actual  damages.  Willis  v. 
Gordon,  22  Tex.  241;  Stein  v.  Frleberg,  64 
Tex.  273;  Hale  v.  McComas,  59  Tex.  486; 
Seymour  v.  Hill.  67  Tex.  385,  3  S.  W.  313; 
Hoffman  v.  Building  &  lH>an  Ass'n,  85  Tex. 
410,  22  S.  W.  164;  Ablowlch  v.  Greenville 
Nat  Bank,  64  8.  W.  794,  4  Tex.  Ct  Rep. 
763;  Cammack  v.  Prather  (recently  decided 
by  this  court)  74  S.  W.  354.  . 

Although  we  hold  that  error  was  commit- 
ted in  sustaining  the  demurrer  to  the  plain- 
tiffs' petition,  yet,  as  both  parties  fully  de- 
veloped the  case  by  testimony,  and  as  there 
Is  no  dispute  about  the  facts,  we  see  no  rea- 
son why  the  case  should  be  sent  back  to 


the  court  below.  Therefore  the  judgment  of 
the  trial  court  la  reversed,  and  Judgment  here 
rendered  that  plaintiffs  take  nothing  as  to 
their  suit  for  penalty,  and  that  they  recover 
against  the  defendant  $86.60  aa  actual  dam- 
ages, and  all  coats  of  both  oonrti. 
Reversed  and  rendered. 

On  Betaearlns. 
(July  1,  1908.) 

Upon  further  consideration,  we  haw  Kach- 
ed  the  conclualtm  that  we  fell  Into  taerw  in 
construing  arUcIe  4B8T  of  the  Beviaed  Btat- 
utea.  We  are  now  of  opinion  that  It  was  (be 
purpose  of  the  Leglalature,  In  otactlng  ao 
much  of  that  article  as  la  quoted  in  our  tot- 
mer  opinion,  to  require  rallroada  to  forward 
pn^wrty  received  for  ahtpment  in  the  doe 
order  In  which  it  was  rec^ved.  The  dictlfKi- 
arles  give  as  one  of  the  deflnitlone  of  tlw 
.word  "depot."  "a  railroad  station/*  and  it 
seems  to  us,  keeping  In  view  the  evU  which 
It  was  the  purpose  ot  the  Legislatore  to 
remedy,  that  the  language  "warehonaea  or 
depots,"  in  the  connection  in  wblcb  it  ia  naed 
in  thla  statute,  waa  Intended  to  embrace  the 
entire  station  of  the  railroad,  inclnding  plat- 
forms used  for  handling  cotton.  Tbim  oon- 
stmctlon  Is  supported  by  anthorltr.  9  Am. 
&  Bng.  Ency.  Law  (2d  Ed.)  p.  66;  State  v. 
Ry.  Co.,  87  Conn.  168;  Railway  Go.  v. 
Thomsberry  (Tex.  Sup.)  17  S.  W.  R21;  Gto'ean 
V.  By.  Co..  2S  Grant  a  H.  64;  Hnmptar^ 
V.  McKissock.  144  U.  S.  313.  11  Sup.  Ot  770. 
35  L.  Ed.  478;  Ry.  Oo.  v.  Com.  (Kj.)  88  S. 
W.  889;  Ry.  Go.  v.  Rose,  24  Ohio  St  229. 

The  motion  for  rtiiearing  vriU  be  granted, 
the  Judgment  of  the  court  below  reversed, 
and  Judgment  here  rendered  for  appellants 
for  $86.60  damages  and  for  $1,000  itotntoiT 
penalty. 


Mclennan  goitntt  t.  frost  et  ai. 

(Court  of  Clrll  Appeals  of  Texas.  June  10. 

1903.) 

COUNTY  OFFICES— APPOINTMENT-ORDKR  HX- 
INQ  BALART— PROVISO. 
1.  Under  Acta  2oth  Ueo.  Asaem.  p.  10,  c  5. 

5  12,  providing  that  the  coonty  judge,  oo  ia- 
siiiDg  his  order  granting  authority  to  appoint 
depnty  aBseasors,  shall  gtate  in  such  order  the 
number  of  deputiea  autborieed,  and  the  amount 
to  be  paid  each,  a  proviao  iu  anch  an  order 
that  the  office  shall  ^ield  revenue  suffldeat  to 
pay  tbe  sums  named,  la  ma«  suiplnsase,  and 
does  not  vitiate  the  wder. 

Appeal  from  District  Court,  McLennan 
County;  M.  Surratt,  Judge. 

Action  by  McLennan  county  against  J.  W. 
Frost  and  others.  From  a  judgment  f&r  de- 
fendants, plaintiff  appeals.  AflDrmed. 

Clark  &  Bollnger,  for  appellant  niylor 

6  Gallaghor,  for  appellees. 

KBY,  J.  This  is  a  suit  by  McLmnan 
county  against  a  forma*  tax  asseaaor  for  a 
debt  the  principal  of  which  la  alleged  to  be 
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$871.84;  tbe  coontjr't  coatenHon  being  that 
the  defntOant  had  obtained  that  earn  from 
the  oonnty  la  aceas  of  the  compensation  al- 
lowed him  bj  law.  W.  8.  Frost.  J.  G.  Fct- 
nell,  and  S.  0.  Brown  interrened,  and  aasert- 
ed  that  they.  lutTlng  acted  as  d^ntles  nnder 
the  defendant  Frost,  wwe  entitled  to  llie 
fond  claimed  by  the  connty.  There  was  a 
nonJni7  trial.  resnltlDg  in  a  jodgmnit  against 
tbe  county,  end  judgment  for  the  interven- 
ers as  prayed  In  their  respective  pleas. 

The  jnriadlctloo  of  this  comrt  being  final, 
we  are  not  required  to  file  findings  of  fact 
However,  there  Is  no  dispute  about  the  facts. 
Hie  main  contention  of  the  county  Is  that 
tbe  county  Judge  had  not  authorised  tbe 
connty  assesaor  to  employ  tbe  Interveners 
as  d^ntles,  and  allow  tbem  the  compensa- 
tion claimed  In  this  case.  The  county  Judge 
made  an  order  authorizing  tbe  county  aasesa- 
or  to  appoint  nine  deputies  and  three  assist- 
ants; one  deputy  to  receive  a  salary  of  $100 
per  month,  and  each  of  the  others  $75  per 
month,  provided  the  office  should  yield  reve- 
nue sufficient  to  'pay  the  suma  named.  It  Is 
contended  on  behalf  of  appellant  ^t  this 
waa  not  such  fixing  of  the  salaries  to  be  paid 
to  the  deputies  as  la  required  by  section  12 
of  the  act  of  June  16,  1897  (Acts  25tb  Gen. 
Assem.  p.  10,  c.  S),  regnlatlng  the  fees  of 
county  officers.  This  contention  Is  not  be- 
lieved to  be  sound.  In  our  opinion,  tbe  pro- 
viso embodied  in  the  county  Judge's  order 
fixing  tbe  salaries  was  wholly  Immaterial, 
and  may  be  treated  as  anrplDsage.  If  the 
proviso  had  not  been  made,  and  tbe  fees  and 
commissions  allowed  by  law  had  been  Insuffi- 
cient to  pay  tbe  depntles  the  full  amount  of 
their  salarleB,  tbe  result  would  have  beat 
tbe  same. 

All  of  the  questions  presented  in  appel- 
lant's brief  have  received  due  consideration, 
and  our  cmcluslon  Is  that  the  proper  Judg- 
ment was  rendered,  and  it  will  be  affirmed. 

Affirmed. 

KELiT  et  al.  v.  SHORT  et  aJ.* 
(Court  of  Civil  Appeals  of  Texas.  Jnns  Zi, 

1903.) 

CONTRACTS  —  CONSTRUCTION  —  PROOF  ■— 
BCDTION— REPUDIATION— aPBCIFIC 
PERFORHANCB. 

1.  A  contract  reciting  that,  whereaa,  the  par- 
ties are  jointly  interested  in  certain  laud,  and 
a  KOit  ifl  pending  for  part  of  it.  and  It  may  tie 
necesnary  to  bring  or  defend  other  suits  in  ref- 
erence to  it,  it  is  agreed  they  will  work  In  each 
othpr'fl  Interest  Id  prosecuting  aud  defending 
suits  in  reference  to  it,  nod,  if  Ruccesisful,  and 
the  land  Is  awarded  to  either  of  them,  it  shall 
be  divided  among  them  in  a  certain  way,  does 
not  contemplate  the  division  of  bd  interest  In 
the  land  subsequently  acquired  by  one  of  the 
parties  by  purchase. 

2.  Though  a  suit  be  not  strictly  one  for  spe 
cific  performance  of  a  contract,  but  one  to  en- 
force an  exprev  trust  based  on  a  rerlMl  con- 
tract, proof  of  the  contract  must  be  dear  and 
satisfactorv,  and  failure  to  prove  that  one  <tf 
the  alleged  partiss  partldpated  In  the  contract 
Is  fstaL  

•■liebearlng  denied. 


3.  Bvldence  In  a  suit  In  tbe  nature  of  specific 
performance  held  Insuffldent  to  show  that  one 
of  the  alleged  parties,  or  one  authorized  to 
represent  faun,  participated  in  the  Terl>al  con- 
tract. 

4.  Evidence  in  a  suit  In  the  nature  of  specific 
pwformance  held  Insuffldeut  to  show  that  the 
contract  was  not  repudiated  and  mutually  abui- 
doned  bj  the  parties,  but  conclaeire  that  It  was 
so  abandoned  and  repudiated. 

5.  The  parties  to  a  contract  having  repudiated 
it,  and  recognized  and  each  accepted  ue  repu- 
diuiiou  of  the  other,  and  conducted  litigation 
on  that  basis,  neither  can  afterwards  claim  it  Is 
In  force. 

Appeal  from  District  Court,  Camp  County; 
J.  M.  Talbot,  Judge. 

Suit  between  William  Kelly  and  others 
and  D.  F.  Short  and  others.  From  the  Judg- 
ment, Kelly  and  others  appeal.  Affirmed. 

Morris  &  Crow,  Sheppard,  Jones  ft  Shep- 
pard,  and  Frende^st  &  Armistead,  for  ap- 
pellants. B.  A.  King,  W.  P.  McLean,  and 
Gano^  Gano  &  Gano,  for  appellees. 

STKGETMAN.  J.  The  original  petition  in 
this  suit  was  filed  January  2,  188C  It  was 
an  action  of  trespass  to  try  title  by  EL  S. 
Hepburn,  as  receiver  of  the  Bankers*  &  Uer- 
chants'  National  Bank  of  Dallas,  T^x.. 
against  V.  F.  Short,  to  recover  a  tract  of  land 
consisting  of  about  1,000  acres  tai  Upshur 
county  and  about  6,000  acres  In  Gamp  coun- 
ty. In  some  manner,  not  clearly  disclosed 
by  the  record,  Wm.  Kelly  was  also  made  a 
defendant,  and  on  January  8,  1885,  filed  his 
first  amended  answer  and  cross-bill,  contain- 
ing, among  oth«r  things,  a  pleading  In  the 
form  of  trespass  to  try  title  for  all  of  the 
land  in  suit  as  against  the  plaintiff  and  his 
codefendant,  Short  The  plaintiff  undertook 
to  dismiss  the  suit,  and  was  permitted  to 
do  so  by  the  district  court;  but  the  Supreme 
Court,  upon  a  certified  question,  beld  that 
tbe  court  could  not  dismiss  as  against  the 
crosB-bill  of  the  defendant  Kdly,  and  the 
cause  was  remanded  for  trial.  Short  v. 
Hepburn,  89  Tex.  622,  35  S.  W.  1056. 

The  titles  relied  upon  by  the  respective 
parties  at  this  time  were  as  follows: 

James  B.  Simpson  waa  the  common  source 
of  title.  On  July  21,  1881,  he  executed  a  deed 
to  Keunett  Cayce,  acknowledged  on  tbe  same 
day  before  M.  L.  Robertson,  notary  public 
of  Dallas  county,  conveying  the  land  in  con- 
troversy. This  deed  was  filed  for  record  In 
Camp  county  January  19,  1892.  About  this 
time  Wm.  Kelly  bad  acquired  obtain  Dallas 
city  property,  known  as  the  ''Skating  Rink 
Property,"  and  became  liable  for  an  indebt- 
edness against  it  secured  by  deeds  of  trust 
held  one  Caven.  Kelly  negotiated  a  sale 
of  this  property  with  James  B.  Simpson; 
Simpson  purportiug  to  act  for  Keunett  Cayce. 
Tbe  negotiations  resulted  in  a  conveyance 
from  Kelly  to  Keunett  Cayce  of  this  skating 
rink  property,  and  the  assumption  by  Cayce 
of  the  incumbrances  held  by  Caven.  Subae- 
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quentlj,  tbe  property  was  sold  under  the 
deeds  of  truat  to  pay  these  incumbrances, 
and  lacked  abont  ?6,000  of  bringing  enough 
to  pay  the  Indebtednesa  due.  On  March  4, 
1892.  Kelly  brought  suit  in  tbe  district  court 
of  Dallas  county  against  James  B.  Simpson 
and  Kennett  Cayce,  setting  out  the  foregoing 
ti'ansactlons,  and  cialniing  that  be  had  been 
compelled  to  pay  off  the  balance  of  the  In- 
cumbrance to  Caven,  which  Cayce  had  as- 
simied.  Cayce  was  cited  by  publication,  and 
an  original  attachment  was  issued  and  levied 
upon  the  lands  in  controversy;  tbe  levy  be- 
ing made  In  Camp  county  at  10  o'clock  a.  m., 
March  4,  1802,  and  In  Upshur  couuty  at  9 
o'clock  a.  m.,  Mwch  5,  1892.  In  the  peti- 
tion and  the  affidavit  for  attachment  Kelly 
states  that  he  does  not  know  whether  In  fact 
there  Ii  such  a  person  as  Kennett  Cayce,  but, 
whether  there  is  or  not,  that  James  B.  31mp> 
BOD  was  the  person  really  Interested,  and  for 
whose  benefit  the  purchase  of  the  skating 
rink  property  was  made,  and  that  he  is  lia- 
ble to  Kelly  for  the  balance  which  he  was 
compelled  to  pay  on  said  deeds  of  trust.  The 
suit  was  subsequently  dismissed  as  to  Simp- 
son, and  judgment  by  default  taken  against 
Kennett  Cayce,  with  a  foreclosure  of  the  at- 
tachment Hens  upon  the  lands  In  controver- 
sy. Orders  of  sale  were  Issued  under  this 
Judgment,  the  lands  were  regularly  sold  by 
the  sheriffs  of  Camp  and  Upshur  counties, 
Kelly  became  the  purchaser  of  all  the  lands, 
and  proper  conveyances  were  executed  to 
him.  This  was  the  origin  of  Wm,  Kelly's 
title  to  the  lands  In  controversy. 

On  March  2,  1892,  a  conveyance  was  exe- 
cuted by  M.  Robertson,  as  attorney  In  fact 
for  Kennett  Cayce,  to  U.  F.  Short,  for  a  re- 
cited consideration  of  $5,500,  conveying  the 
lands  In  controversy.  This  was  filed  for 
record  In  Camp  county  May  Sffl.  1892.  M.  L. 
Robertson  was  a  son-in-law  of  James  B. 
Simpson.  This  was  the  only  title  shown  by 
tbe  records  In  U.  F.  Short  when  this  suit 
was  Instituted.  U.  F.  Short  executed  a  deed 
conveying  to  W.  D.  Simpson,  Jr.,  son  of 
James  B.  Simpson,  all  his  Interest  In  the 
land  In  controversy,  for  a  recited  consider- 
ation of  ?4.250  cash.  This  deed  bore  date 
May  24,  1802,  but  was  not  acknowledged  un- 
til May  8.  1897,  nor  flied  for  record  until 
May  17,  1807. 

The  title  under  which  Hepburn,  as  receiv- 
er, claimed  tbe  land  was  as  follows:  Sam 
Thurman  obtalued  jud^rment  In  the  district 
court  of  5Inrl0D  county,  Tex.,  for  .fr)24.26, 
with  Interest '  and  costs,  against  Simpson, 
Perkins  &  Co.,  and  the  members  of  said  firm, 
one  of  whom  was  James  B.  Simpson.  An 
nbstrftct  of  this  Judgment  was  pnipr^rly  fllod, 
recorded,  and  Indexed  in  Camp  county  on 
February  4,  1892,  at  10  o'clock  a.  m.  Exe- 
cution was  subsequently  issued  on  this  judg- 
ment to  Camp  county,  the  Innd  in  contro- 
versy was  levied  upon  by  the  sheriff  of  Camp 
county  as  the  property  of  James  B.  Simpson, 
and  sold  and  conveyed  to  the  Bankers'  Sc 


1  Merchants'  National  Bank  <tf  Dallas,  Tex.,  on 
July  5,  1892.    Tbe  Bankers*  &  Merchants' 
,  National  Bank  of  Dallas  also  brongbt  suit 
'-  against  Simpson,  Perkins  &  Go.  fn  tbe  dis- 
trict court  of  Dallas  county  for  an  lodebt- 
;  ednesa  of  about  |5,000.  and  cnnsed  an  attach- 
ment to  be  issued  to  Camp  county,  and  lev- 
'  led  upon  that  portion  of  the  lands  In  contro- 
I  versy  situated  In  that  county  as  the  propertj 
I  of  Jamee  B.  Simpson.   This  attachment  was 
i  levied  Febrnaty  22,  1892,  at  8  o'clock  a.  m. 

Judgment  waa  subsequently  rendered  In  said 
!  cause  for  plaintiff  for  $2,154,  and  costs,  with 
I  a  foreclosure  of  tbe  attachment  lieo.  An  or- 
I  der  of  sale  was  issued  to  Camp  county,  under 
which  said  land  was  regularly  sold  by  the 
sheriff  of  that  county  to  the  ikinkers'  &  Mer- 
chants' National  Bank  of  Dallas.  The  Bank- 
I  ers'  &  Mwcbants'  Nath>nal  Bank  of  Dallas 
I  became  involved,  and  H.  S.  Hepburn  was 
appointed  receiver. 

Tbe  foregoing  statements  show  tbe  le- 
spectlve  titles  at  tbe  Institution  of  this  suit; 
said  bank,  by  Its  receiver,  being  plaintiff, 
and  U.  F.  Short  and  Wm.  Kelly  defendants. 
I  On  April  S,  1894,  the  following  agreement 
was  executed: 

"The  State  of  Texas,  County  of  Dallas. 
This  agreement  entered  Into  between  WII- 
Uam  Kelly,  U,  F.  Short,  and  Wm.  D.  Simp- 
son, Jr.,  wltnessetb:  That  whereas,  said  par* 
ties  are  jointly  interested  In  a  certain  tract 
!  of  land  as  hereinafter  described  and  In  tbe 
1  pr(^K>rtioD  as  hereinafter  stated;  and  where- 
j  as,  a  suit  is  now  pMidtaig  In  district  court. 
I  Camp  county,  Texas,  for  part  of  said  tract  of 
i  land,  and  it  may  be  necessary  to  ln*ing  or  de- 
fend other  suits  in  reference  to  said  land  de- 
scribed as  follows;  A  tract  of  land  situated 
in  tbe  counties  of  Camp  and  Upshur,  known 
as  the  'Dickson  Lands,*  containing  7,630.8 
acres,  as  fully  deBcrll)ed  In  a  deed  of  Aman- 
da Dickson  and  others  to  James  B.  Simpson, 
dated  19th  end  21st  days  of  December.  1899. 
and  recorded  In  Vol.  G.  pages  247.  248,  249. 
and  250  of  tbe  records  of  deeds  of  Camp 
county,  Texas,  to  which  reference  Is  here 
made  for  a  full  and  complete  description  of 
said  tract  of  land:  Therefore,  It  is  agreed,  by 
and  between  the  parties  hereto,  that  we  will 
make  common  cause  and  work  In  each  other's 
interest  in  prosecuting  and  defending  suits 
In  reference  to  said  land,  and.  If  sncreAsful. 
and  said  property  Is  awarded  to  either  of  the 
parties  hereto,  then  Wm.  Kelly  shall  first 
have  2,000  acrra,  undivided,  of  said  land;  and. 
If  over  2,000  acres  is  recovered,  then  U.  F 
Short  shall  have  200  acres,  undivided,  of  said 
land;  and  after  Wm.  Kelly  has  receiv  ■ 
hl»  2,000,  and  U.  F.  Short  his  200,  all  the 
balance  of  said  land,  supposed  now  tn 
amount  to  about  3,000,  shall  belong  to  and  be 
the  property  of  Wm.  D.  Simpson,  Jr.,  and 
an  equitable  partition  and  dlvlalon  of  same 
shall  be  made  between  all  the  parties  hereto 
In  the  proportion  as  herein  before  stated. 
It  is  further  agreed  that  In  all  lltlgatkn  la 
reference  to  said  land  each  party  shall  far- 
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Dish  hts  attorney  at  his  own  expense,  but  the  i 
court  costs  shall  be  shared  pro  rata  In  pro-  , 
portion  to  the  Interest  in  said  land  as  herein  ! 
indicated;  that  Is.  every  dollar  of  coats  U.  i 
F.  Short  shall  pay.  Wm.  Kelly  shall  pay  ten  \ 
dollars,  and  Wm.  D.  Simpson.  Jr..  fifteen  dol-  \ 
Ifira. 

"Signed  and  executed  in  trtpUcate; 

"Witness  our  hands  this  the  5th  day  cC 
April.  A.  D.  IBM. 

"[Signed]         Wm.  Kelly. 
"LSignedJ         Wm.  D.  SUupson.  Jr. 
"tSlgnedl         U.  f .  Short."  - 

WhUe  this  suit  was  stlU  pending  in  the 
district  court  of  Camp  county,  Hepburn,  as 
receiver  of  said  Bankers'  &  Merchants'  Na- 
tional Bank,  on  December  28,  1884.  brought 
suit  in  the  United  States  Circuit  Court  at 
Jefferson,  Tex.,  against  K^y  and  Short  for 
tlie  recovery  of  the  land  in  controversy.  Thb 
theory  of  the  plaintUF,  Hepbam,  was  that 
ICenuott  Cayce  was  a  myth,  and  that  there  | 
was  really  no  such  person  In  existence,  that  < 
Jas.  B.  Simpson  had  executed  the  deeds  pui>  j 
porting  to  convey  this  property  to  Cayce  for  j 
the  purpose  of  defrauding  his  creditors,  and 
that  these  facts  were  known  to  Kelly  and 
Short  A  trial  was  had  In  the  federal  court, 
and  resulted  in  a  verdict  for  the  plalntlif, 
Hepbars.  Upon  appeal  this  Judgment  was 
revcraed  by  the  Circuit  Oourt  of  Appeals  tot 
errors  In  the  charge  of  th«  court,  and  the 
cause  remanded.  Short  T.  Hepburn,  70  Fed. 
113,  21  G.  C.  A.  252. 

Aftm  the  judgment  reversing  the  cause 
was  rendered,  a  material  change  occurred  in 
the  attitude  of  ttie  parties.  Up  to  this  time 
there  had  been  no  apparent  conflict  between 
abort  and  Kelly.  After  tbls  judgment  there 
were  sMue  negotiations  between  Kelly  and 
Short  with  a  view  to  purchasing  the  title  of 
the  receiver.  The  evidence  is  conflicting  as 
to  the  extent  of  these  a^otiatlons.  Short 
claims  that  ttiey  went  no  furtho:  than  mere 
conversadoa  between  him  and  Mwris,  the 
attorney  representing  Kelly.  Morris  testiflea 
tiiat  there  was  a  definite  contract,  binding, 
as  far  as  be  liad  authority  to  bind,  the  par- 
ties, that  Short  should  buy  out  the  title  of 
the  receiver  for  $2,500,  and  hold  the  same  In 
truat  for  the  parties  to  the  written  agree- 
ment of  April  5,  1894,  above  set  out,  In  the 
same  proportions  provided  by  said  lostru- 
ment,  and  that  each  of  said  parties  should 
pay  their  pE<q;K>rtion  of  said  $2,500.  It  la  un- 
necessary to  determine  which  side  of  this 
ciHitentton  is  correct  We  shall  refer  again, 
however,  to  the  evidence  concerning  this 
contract  Whatever  may  have  been  the 
agreement,  or  whether  there  was  an  agree- 
ment or  not,  between  ShOTt  and  Morris,  Short 
did  in  fact  purchase  the  title  of  the  receiver. 
U.  C.  Weaver  had  succeeded  H.  S.  Hepburn 
as  receiver  ot  the  Bankers'  &  Merchants'  Na- 
tional Bank,  and  on  December  8,  1896,  under 
order  of  the  Circuit  Court  of  the  United 
States  at  Waco,  Tex.,  he  conveyed  the  land 
In  contrsveny  to  U.  F.  Short  for  a  conald- 


eratloD  of  92,500.  On  the  same  day  U.  F. 
Short  for  a  recited  consideration  of  $3,500, 
conveyed  ttie  lands  In  controversy  to  J.  W. 
Bartlett  Both  of  these  deeds  were  executed 
In  Camp  county.  Tex.,  on  December  12,  1806. 

The  suit  in  the  federal  court  at  Jefferson 
came  to  trial  again  on  January  29,  1898,  end 
the  parties  were  the  same  as  before;  but 
the  suit  assumed  the  attitude  of  a  contest  be- 
tweeo  the  defendant  Kelly  on  the  one  hand, 
and  Short  and  Bartlett  who  had  succeeded 
to  the  title  (rf  the  receiver,  on  the  other.  The 
defendant  Kelly  first  moved  to  dismiss  the 
suit  because  the  court  had  lost  jurisdiction 
by  tlw  sale  of  the  receiver's  title.  This  mo- 
tion was  overruled,  and  upon  trial  a  Judg- 
m&it  was  rendered  for  Kelly  for  all  of  the 
land.  The  plaintiff  appealed,  and  the  Cir- 
cuit Court  of  Appeals  held,  in  effect  that  the 
evidence  disclosed  that  the  receiver  no  longer 
had  any  interest  in  the  controversy,  and,  the 
Jurisdiction  of  the  federal  court  depending 
solely  on  the  character  of  the  original  plain- 
tiff, his  sale  of  the  property  in  litigation  to 
one  of  the  defendants  deprived  the  court  of 
Jurisdiction,  and  reversed  and  remanded  the 
caase,  with  directions  to  the  Circuit  Court  to 
dtamiss  the  case,  wtalcb  we  presume  wa» 
done.  Weaver  r.  Kelly,  82  Fed.  417.  84  a 
O.  A.  423. 

This  suit  in  the  district  court  of  Camp- 
county  had  been  In  abeyance  while  these 
proceedings  wwe  being  had  in  the  federal 
courts.  After  the  termination  of  the  suit  at 
Jefferson,  however,  this  case  came  on  for 
trial,  and  tbe  attitude  of  the  parties  was 
practically  the  same  as  at  Jefferson.  The 
receive  had  been  dismissed  from  the  case, 
and  the  defendant  Kelly,  by  bis  cross-bill, 
occupied  the  attitude  of  plaintiff,  and  Bart- 
lett and  Short  the  attitude  of  defendants. 
Kelly  was  seeking  to  recover,  if  he  could, 
all  of  the  land  in  suit;  and,  in  the  alterna- 
tive, If  he  could  not  recover  all  tbe  land,  he 
sought  to  enforce  the  agreement  of  April  S, 
1894.  Short  and  Bartlett  attacked  the  title 
of  Kelly  and  those  claiming  under  him  as 
fraudulent  claiming  that  Kennett  Cayce  was 
a  flctltlous  personage,  and  that  the  convey- 
ances to  him  were  made  by  James  B.  Simp- 
son in  fraud  of  hts  creditors.  Upon  a  trial 
veidtct  was  rendered  for  Kelly,  and  judg- 
ment accordingly,  awarding  him  all  of  the 
land  in  suit  Short  appealed,  and  the  Judg- 
ment was  ■  reversed  by  the  Court  of  Civil 
Appeals  of  tbe  Fourth  district  because  the 
verdict  was  contrary  to  the  great  prepon- 
derance of  the  evidence,  and  because  of  an 
error  In  tbe  cbarge  of  the  court.  Short  v. 
Kelly  et  al.,  2  Tex.  Ct  Rep.  580,  &  S.  W. 
944.  In  the  meanwhile,  and  before  the  last 
trial  of  tblr  suit  In  the  district  court  of  Camp 
county,  further  llUgation  was  being  tud  in 
the  Circuit  Court  of  tbe  United  States  at 
Dalhis. 

It  will  be  noted  that  the  attachments  and 
executions  under  which  the  Bankers'  St  Mer- 
ebants'  National  Bank  acquired  their  Utto- 
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were  directed  only  to  tbe  eberlff  of  Camp 
county.  Acting,  evidently,  upon  the  hypoth- 
esis that  these  proceedings  did  not  affect  the 
title  to  that  portion  of  the  lands  situated  In 
Upshur  oonnty,  other  creditors  of  James  B. 
Simpson  undertook  to  subject  the  Upshur 
county  lands  to  their  debts.  On  January  14. 
1892,  T.  L.  Torrans  obtained  a  Judgment  in 
the  district  court  of  Marlon  county,  Tex., 
against  J.  B.  Slmpswi  for  fSSl.lS.  An  ab- 
stract of  this  judgment  was  duly  filed,  re- 
corded, and  Indexed  In  Upshur  county  on 
February.  2S,  1892.  Elxecutlon  was  Issued  on 
the  judgment  within  12  months,  and  in  Oc- 
tober, 189e,  an  alias  execution  was  issued  to 
Upshur  county,  under  which  the  portion  of 
the  land  in  that  county  was  levied  upon  and 
regularly  sold  and  conveyed  to  R.  T.  Tor- 
rans. February  12,  1896,  R.  T.  Tcnrans  con- 
veyed said  land  In  Upshur  county  to  Thom- 
as Kelly  for  a  recited  conriideration  of  $o94, 
and  on  May  18,  1897,  said  Thomas  Kelly  foe 
a  recited  consideration  of  $S04  conveyed  said 
lands  to  Wm.  Kelly. 

.\nother  title  to  the  Upshur  county  lands 
originated  as  follows:  Simpson  &  Cowan 
owed  A.  C.  Petri  three  notes  of  about  fl5,- 
000  each,  secured  by  Hen  on  real  estate.  The 
National  PaA  Bank  of  New  York,  having 
acquired  these  notes,  brought  suit  in  the  dis- 
trict court  of  Dallas  county  on  the  same, 
foreclosed  their  lien  on  the  property,  which 
was  sold,  but  left  a  balance  of  the  judgment 
unsatisfied  amounting  to  about  $35,000.  The 
Ninth  National  Bank  of  Dallas  became  In- 
solvent, and  Geo.  B.  Morgan  was  appointed 
receiver.  As  such  receiver,  he  held  a  claim 
for  money  collected  by  the  National  Park 
Bank  of  New  York  for  the  Ninth  National 
Bank  of  Dallas,  and  In  satisfaction  of  said 
claim  said  National  Park  Bank  transferred 
to  hira  the  balance  of  the  Judgment  against 
Simpson  &  Cowan.  An  execution  was  issued 
upon  this  judgment,  and  levied  upon  the  Up- 
shur county  lands  May  15.  1807;  and  on  Ju- 
ly 1,  1897,  said  lands  were  regularly  sold  un- 
der said  execution,  and  conveyed  to  F.  M. 
Hayes,  who  had  succeeded  Morgan  as  re- 
ceiver of  the  Ninth  National  Bank  of  Dallas. 
Tex.  Hayes  thereupon  brought  suit  in  the 
Circuit  Court  of  the  United  Statra,  at  Dal- 
las, against  James  B.  Simpson,  W.  D.  Simp- 
son, Jr.,  Wm.  Kelly,  M.  L.  Morris,  W.  M. 
Crow,  and  J.  W.  Bartlett,  to  set  aside  as 
fraudulent  all  the  conveyances  under  which 
said  parties  claimed  title  to  the  Upshur 
county  lands,  and  to  recover  said  lands. 
Pending  the  suit  a  sale  was  made  of  this 
title  of  Hayes,  as  receiver,  to  one  A.  P.  Mo- 
ney, and  on  August  7,  1899,  Morey  filed  a 
supplemental  bill,  In  the  nature  of  an  original 
bill  in  equity,  seeking  a  recovery  of  the  Up- 
shur county  lands,  alleging  his  purchase  from 
the  receiver,  and  that  he  was  a  resident  of 
Missouri,  and  that  the  defendants  were  all 
residents  of  Texas,  and  setting  out  In  de- 
tail and  with  great  particularity  every  trans- 
action by  which  any  of  the  defendants 


claimed  to  have  acquired  title  to  said  lands, 
and  that  all  of  said  acts  constituted  a  part 
of  a  fraudulent  scheme  on  the  part  of  James 
B,  Simpson,  with  tbe  aaslatance  <tt  Oie  oth- 
er defradants,  to  dl^oae  of  aald  laikds  in 
fraud  of  hla  creditors. 

It  will  be  noted  that  Morris  ft  Crow  were 
the  attorneys  of  Wm.  Kelly,  and  had  receiv- 
ed conveyances  from  him  for  portions  of  the 
land.  It  was  particularly  charged  in  said 
bill  that  the  purpose  of  the  defendants  In  ac- 
quiring the  several  titles  held  by  Bartiett  and 
Kelly,  and  those  claiming  under  Kelly,  was 
to  permit  James  B.  Simpson  to  hold  3.000 
acres  of  the  lands  in  controversy  and  accom- 
plish a  fraud  upon  his  creditors.  The  answer 
of  Wm.  Kelly  and  Morris  ft  Grow  denied  in 
detail  such  auctions  in  the  bill  as  charged 
them  with  any  fraudulent  purpose,  and  set 
out  circumstantially  the  manner  In  which 
each  claim  of  title  was  acquired  by  them. 
This  answer  contained  the  following  para- 
graphs, with  reference  to  ttia  tranaactlonB 
between  Short  and  Kelly: 

"(15)  That  the  facts  stated  In  paragraph 
IB  of  the  amended  hill  are  true,  except  that 
defendants  eay  that  after  Kelly  acquired  his 
title  against  Kennett  Cayce,  and  subsequent 
to  the  date  of  his  sherifTs  deed,  dated  Janu- 
ary 2,  1804,  H.  S,  Hepburn,  receiver  of  tbe 
Bankers*  &  Merchants*  National  Bank  of  Dal- 
las, about  January,  1884,  filed  suit  In  the 
state  court,  the  district  court  of  Camp  coun- 
ty, Texas,  at  Pittsburg,  Texas,  against  Wm. 
Kelly  and  U.  F.  Short,  to  recover  all  said 
lands  situated  In  Camp  county  and  Upsbur 
county;  and  as  U.  F.  Short  bad  acquired  a 
title  to  said  lands  by  deed  from  Kennett 
Cayce  which  antedated  the  titie  by  attach- 
ment of  William  Kelly,  and  the  latter,  not 
knowing  the  nature  of  Short's  said  title, 
but  being  assured  it  was  a  valid  title  and 
found  in  good  faith,  Wm.  Kelly  entered  Into 
negotiation  with  U.  F.  Short  to  compromise 
their  Interests,  which  resulted  In  an  agree- 
ment to  the  effect  that  Kelly  was  to  have  tbe 
first  2,000  acres  of  said  land,  and.  If  more 
than  2,000  acres  vres  recovered,  then  Short 
was  to  have  tiie  balance,  and  Short  and  Kelly 
agreed  to  make  common  cause  and  work  in 
each  other's  interest  in  the  prosecution  and 
defending  of  suits  In  refoence  to  said  land. 
After  this  agreement  was  made  orally,  Kelly 
suggested  that  it  be  reduced  to  writing,  and 
when  defendants  came  to  prepare  the  writ- 
ten agreement  they  were  Informed  Short 
bad  conveyed  part  of  his  interest  In  said  land 
in  good  faith  to  W.  D.  Simpson,  Jr.,  and  the 
written  agreement  was  then  prepared  and 
signed  by  Wm.  Kelly,  U.  F.  Short  and  Wm. 
D.  Simpson.  Jr.,  dated  April  B,  1894,  with 
contents  as  stated  above,  and  giving  to  Wm. 
Kelly  the  first  2,000  acres  of  said  land  re- 
covered, and,  if  more  than  2,000  acres  were 
recovered,  then  Short  was  to  have  200  acres, 
and  the  balance,  supposed  to  amount  to  about 
3,000  acres,  was  to  go  to  William  D.  Simp- 
son, Jr.  That  Wm.  Kelly  entered  Into  aald 
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AgTcenient  lu  good  faith,  defendants  being 
aaenired  and  believing  the  title  to  said  lands 
in  Keunett  Gayce  was  valid,  and  with  do 
other  motlTe  than  to  collect  the  debt  of  tVm. 
Kelly  against  Kennett  Cayce.  That  after- 
wards, on  or  about  December  26,  1894,  H.  S. 
Hepburn,  receiver  of  said  Bankers'  &  Mer- 
chants' National  Bank,  of  Dallas,  Texas,  filed 
suit  afloat  Wm.  Kelly  and  U.  F.  Short, 
seeking  to  recover  said  lands  In  Gamp  and 
Upshur  counties  under  his  said  pretended 
title  against  J.  B.  Simpson  In  the  United 
States  Circuit  Court  for  the  Eastern  District 
of  Texas,  at  Jefleraon,  Texas,  and  that  Wm. 
Kelly  and  U.  F.  Short  made  common  cause 
and  worked  together  In  the  defense  of  said 
two  suits,  one  In  the  state  and  one  in  the 
federal  court,  until  In  the  summer  of  1896 
the  said  H.  S.  Hepburn,  aa  receiver  of  said 
lunk,  offered  to  sell  out  to  Wm.  Kelly  and  U. 
F.  Short,  and  compromise  and  terminate 
said  litigation,  and  that  Wm.  Kelly  and  U. 
F.  Short  agreed  orally  between  themselves 
to  buy  the  said  plaintiff's  claim  and  pay  blm 
$2,500  for  same,  but  it  was  agreed  the  offer 
was  to  be  made  by  U.  F.  Short,  and  the  pur- 
chase and  conveyance  to  be  to  him  of  said 
lands  in  trust  for  him  and  said  Kelly,  Kelly 
to  pay  bis  part  of  the  $2,500  based  on  his  pro 
rata  of  the  lands  as  determined  by  the  for- 
mer written  agreement  of  date  April  5,  1894, 
so  that  Kelly  should  have  tbe  first  2,000 
acres  of  said  land  so  recovered,  and  U.  F. 
Short  the  balance,  and  acting  under  said 
agreement,  U.  F.  Short  made  Hepburn  an 
offer  on  said  lands  of  $2,600,  which  was  ac- 
cepted and  approved  by  the  Comptroller  of 
the  Currency,  and  by  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  Tex- 
as, at  Waco;  but  said  Short,  to  wrong  and 
defraud  said  Kelly,  secretly  secured  said  or- 
der of  court  approving  the  same  [sale]  to 
bim.  and  procured  deed  fraudulently  to  be 
made  to  himself  without  the  knowledge  of 
defendants,  and  to  accomplish  his  nefarious 
purpose  and  design  to  swindle  these  defend- 
ants out  of  any  part  of  said  land  did  not 
give  them  an  opportunity  to  pay  any  part  of 
said  ^,500,  and  secretly  and  fraudulently, 
and  as  soon  as  deed  was  made  to  him,  by  his 
deed  in  writing  executed  and  dettvered,  he 
conveyed  said  lands  to  J.  W.  Bartlett,  who 
was  a  party  to  and  had  knowledge  of  said 
fraudulent  transactions  of  U.  F.  Short,  where- 
by they  conspired  together  to  wrong  and  de- 
fraud these  defendants.  That  all  these  mat- 
ters are  fully  pleaded  and  set  op  by  defend- 
ants in  a  cross-bili  In  said  suit  in  state 
court.  No.  1,293,  at  Pittsburg.  Texas,  which 
is  still  pending  in  said  court;  said  cross-bill 
filed  March  27,  1897,  and  amendment  to  It 
January  8.  1898,  and  to  which  the  receiver 
of  said  bank,  these  defendants,  U.  F.  Short, 
Wm.  D.  Simpson,  Jr.,  and  J.  W.  Bartlett,  are 
all  parties,  wherein  Wm.  Kelly  seeks  on  his 
orosB-bill  to  recover  all  said  lands,  or,  if  de- 
nied this  right,  he  prays  that  he  be  allowed 
to  recover  2,000  acres  of  same,  and  partition 
7BS.W.-6e 


of  same  Is  prayed  for,  and  this  action  is  stlU 
pending  in  said  court  That  In  said  court, 
the  federal  court  at  Jefferson,  Texas,  on  Feb- 
ruary 4,  1898,  a  trial  was  had  in  which  all 
the  matters  herein  alleged  were  considered, 
and  Judgment  was  rendered  for  Wm.  K^ly 
for  all  said  lands  In  Camp  and  Upshur  coun- 
ties, based  on  the  fact  that  he  had  acted  in 
good  faith  in  all  said  matters,  and  that  in 
entering  Into  said  agreement  of  April  5,  1894, 
he  was  Imposed  upon  by  the  treachery  and 
nefarious  schemes  of  U.  F.  Short,  of  whk-h 
defendants  then  had  no  knowledge,  and  that 
said  judgment  was  still  in  full  force  and  ef- 
fect until  set  aside  by  appeal  and  cause 
dismissed. 

"(16)  The  facts  stated  in  paragraph  16  of 
tbe  amended  bill  are  true,  except  that  on 
February  12,  1896,  B.  T,  Torrans  conveyed 
said  lands  In  Upsbur  county  to  Thomas  Kel- 
ly, and  he,  on  May  18,  1897,  by  his  deed  in 
writing  duly  executed  and  delivered,  and  for 
a  valuable  consideration,  sold  and  conveyed 
same  to  Wm.  Kelly,  who  now  owns  all  of 
said  lands  in  Upehnr  county.  Texas,  but  In 
purchasing  same  he  did  not  do  so  In  pursu- 
ance 6t  any  agreement  with  Jas.  B.  Simp- 
son to  enable  him  to  place  his  property  be- 
yond the  reach  of  his  creditors,  nor  was  said 
purchase  made  for  the  joint  account  of  Simp- 
son and  Kelly,  nor  was  It  made  to  support 
the  fraudulent  title  of  said  Kelly,  derived 
from  Gayce,  because  said  title  was  not  fraud- 
ulent, but  acquired  in  good  faith  bv  Kelly 
to  collect  a  bona  fide  debt  due  him  by  Cayce, 
nor  was  said  purchase  made  with  the  inten- 
tion of  dividing  the  result  of  said  lands  with 
J.  B.  Simpson;  that  Wm.  Kelly  made  said 
purchase  of  tbe  Torrans  title  to  tbe  Upshur 
county  lands  in  good  faith,  and  paid  for  same 
with  his  own  money,  and  without  any  agree- 
ment with  any  one  to  share  any  part  of 
same,  except  such  interest  aa  his  attorneys, 
Morris  &  Crow,  might  have  by  reastm  of 
their  services  to  blm,  and  that  said  purchase 
was  made  to  remove  dond  from  the  title  to 
said  land,  and  so  as  to  perfect  the  title  and 
save  the  expense  of  litigation  over  tlie  same, 
of  which  he  was  fully  advised  by  the  pend- 
ing litigation  at  that  time;  that  said  lands 
are  held  by  him  as  his  own  property,  and 
will  be  used  for  bis  own  purposes,  or  to  pay, 
first,  his  attorneys,  Morris  &  Crow,  a  rea- 
sonable fee,  then  to  reimburse  himself  said 
Torrans  judgment,  and  pay  the  judgment 
against  Kennett  Cayce  of  $7,005.60,  dated 
October  10,  1893,  interest  at  10  per  cent,  per 
annum,  and  costs;  and  said  land  In  Upshur 
county  is  not  worth  over  $1  to  $2  per  acre, 
and  there  are  only  about  850  acres  of  same 
Involved  in  this  controversy." 

This  answer  concluded  with  an  averment 
to  the  effect  that  A.  P.  Morey,  who  filed  said 
supplemental  bill,  did  not  In  fact,  but  only 
nominally,  make  tbe  purchase  from  F.  ^I. 
Hayes,  receiver,  and  that  the  real  purchaser 
was  U.  F.  Short,  who  frequently  used  the 
name  of  A.  P.  Morey,  and  that  A.  F.  Morey 
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had  no  Interest  wliaterer  In  tbe  pn^erty, 
and  acquired  mme  by  said  purchase,  and  that 
U.  F.  Short  waa  acting  as  tba  attwney  of  F. 
M.  Hayes,  and,  ftwudnlently  pretendluc  that 
the  purchase  waa  by  Moray,  ooncealed  tiie 
rral  facta  from  tba  recdTer,  and  for  tbls 
reason  asked  for  a  dismissal  of  the  bill.  Up- 
on a  trial  of  tbls  cause  March  1.  190!^  a  de- 
cree was  rendered  In  which  It  was  found  that 
the  deed  to  the  landa  in  qnestion  from  Simp- 
son  to  Kennett  Cayce,  and  the  titles  under 
execution  against  Cayce,  were  fraadulent  as 
against  the  creditors  of  Simpson;  bot  it  was 
further  found  that  U.  F.  Sbort  was  the  real 
complainant- In  this  case.  and. that  by  reason 
of  his  participation  in  the  agreemeot  with 
Simpson  and  Kelly  to  hold  the  lands  against 
Simpson's  creditors  he  was  precluded  from 
obtaining  relief  In  equity,  and  the  MU  was 
accordingly  diemfssed. 

We  hare  set  out  Uds  much  of  these  pvo- 
ceodlngs.  In  order  that  the  attitude  of  the 
parties  In  this  litigation  may  •deat.-ly  appear; 
as  we  shall  presently  tiave  occasfon  to  refer 
to  the.  testimony  of  appellants  Morris  and 
Kelly  upon  this  trial.  This  proceedhig  hav- 
ing been  thus  terminated,  there  remained 
only  tills  suit  in  the  district  court  of  Cawa^ 
county  to  be  disposed  of;  the  Judgment  in 
favor  of  the  defendants  having  been,  as  stat- 
ed above,  reversed  by  tlie  Court  of  OItII  Ap- 
peals at  Son  Antonio.  The  suit  went  to  trial 
npoo  the  ninth  amended  answer  and  eroM- 
Wii  of  Wm.  Kelly. 

The  fourth  paragraph  of  said  Cross-bill  con- 
tains substantially  the  following  allegations: 
(a)  The  written  agreement  of  April  5,  1894, 
between  Wm.  Kelly,  Wm.  D.  Simpson.  Jr., 
and  U.  F.  Short  is  set  out,  followed  by  a  de- 
scription of  the  lands  In  controversy.  (1^ 
It  Is  alleged  that  Kelly  wtered  into  brM 
agreement  In  good  faith,  and,  for  the  punmse 
of  malting  certain  the  title  to  the  Tpshur  coun- 
ty lands,  with  the  acquiescence  ef  U.  F.  Short 
and  Wm.  D.  SimpsMi,  Jr.,  purcliased  the 
Torrans  title  to  said  lands,  and  paid  therefor 
f;594.  (c)  tt  Is  then  alleged  tliat  Short,  Wm. 
Kelly,  and  W.  D.  Simpson,  Jr.,  on  July  I, 
1806,  made  a  Terl>al  agreement  to  buy  ««t  the 
title  of  H.  S.  Hepburn,  receiver,  fw  92,500, 
the  purchase  to  be  made  by  Short,  but  to  lie 
paid  for  by  the  parties  jn  proportion  to  their 
Interests  under  tl>e  written  contract  of  April 
5,  1S94,  and  to  be  held  In  trust  by  Short  for 
said  parties,  (d)  That  Short  bought  tbe 
Iniids  from  Hepburn,  but  on  the  same  day.  In 
order  to  defraud  Kelly  and  W.  D.  SimpsMi, 
Jr.,  exDcutwi  a  conveyance  to  J.  W.  Bartlett, 
iiiicl  that  Bartlett  then,  in  this  suit  and  the 
suit  In  federal  court  at  Jefferson,  undertook 
to  hold  all  of  the  lands.  Bartlett  is  charged 
t^  have  bought  with  notice  of  tbe  agreements, 
and  It  is  further  charged  that  be  has  now 
conveyed  baclt  to  Short;  aud.  If  Bartlett 
was  an  innocent  purchaser,  all  of  Short's 
truusactioiiB  were  fraudulent  and  void  as 
agiiinst  Kelly,  (e)  It  is  then  allegod  that  the 
parties  liave  tendered  to  Short  th^  propor^ 


I  tlonate  amonnta  of  fbe  92,000  paid  to  Hep- 
bnni,  and  this  tender  is  renewed.  Kelly 

I  alM  teDden  tke  tttle  acquired  under  the  Tor- 

!  rans  pvrdiaae.  (f)  It  Is  alleged  that  afttrr 
the  judgment  was  rendered  Kt  Jefl^rsoD, 
awmrdli^  all  (rt  aeld  lands  to  Wm.  Kelly, 
ftard  befbte  It  vas  reversed.  In  accordance 
with  Mid  agreements,  be  adjvsted  tbe  In- 
terest of  W.  D.  Sfmpaon  In  said  lands  by 
oonveyh^  to  Mi^pard  ft  Jmws,  attorneys. 

'  1,600  acres,  and  t<o  W.  T.  Armlstead,  attor- 
ney, 200  acres,  and  tbe  balance  of  the  8,000 
acres  coming  to  W.  D.  Slnipson,  Jr.,  be  con- 
veyed to  H.  £•,  Morris  for  tbe  benefit  of 
said  Slmpwm,  Jr..  takii^  a  vendor's  Hen  exe- 
cvtei  by  said  Morris,  binding  only  the  land, 
and  net  Monis  persoBally,  ^Ich  note  was 

:  taken  by  W.  D.  Simpson,  Jr.,  In  full  satls- 

'  facttoR  ef  all  bis  Interest  tn  the  lands:.  fg> 

I  It  Is  also  alleged  that  ^e  deed  executed  by 
n.  F.  Short  to  W.  D.  Simpson,  7r.,  dated 
May  84,  1686.  ms  a  apedal  warranty  deed. 
«nd  wns  suScteM  to  pass  the  title  snbst-- 
quentty  a«iulred  by  Short  tn  bis  purchaee 
from  Hepburn,  receiver,  (h)  Tbe  interests  of 
the  neveml  parties,  arising  oat  of  all  these 
transRCtions,  are  alleged  to  be  as  follows: 
Wm.  Kelly,  1,000  acres;  Moirls  ft  Crow,  1,000 
acres;  U.  F.  Short,  200  acres;  Sbeppard  ft 
Jones,  1,000  acres;  W.  T.  Armlstead.  200 
acres;  and  the  pemalnlng  1,000  acres  h^ 
by  M.  L.  Morris  sabject  to  the  vendor's  lien 
note  executed  to  Wm.  Kelly  for  the  ben^t 
of  W.  D.  Simpson,  Jr.,  and  now  held  by  V. 
P.  Short;  and  said  parties  are  respectively 
enbr^ted  to  the  rights  of  U.  F.  Short,  Wm. 
Kelly,  and  W.  D.  Simpson,  Jr..  under  said 
written  and  verbal  agreements.  ^  Tbe 
prayer  to  for  a  jndgment  establishing  the 
•everal  Intepests  as  aforesaid,  subject  to 

,  payment  ef  tke  proportionate  amounts  ex- 
pended by  Short  In  bis  pnrchase  from  Uep- 

\  bum,  and  by  Kelly  in  b)s  purchase  of  tbe 

I  Tomas  title,  and  for  the  appotnnnent  of 
cosDmlsstoners  and  a  partition  of  the  landft. 
The  fifth  paragraiAi  of  tiie  cross-bill  Is'  in 

^  form  of  an  action  of  trespasa  to  try  title  by 
Kelly  against  Weaver,  as  woeiver,  U.  F. 
Short,  J.  W.  Bartlett,  and  W.  D.  Slmjison. 
Jr.,  for  all  of  tbe  land  In  controversy.  Moi^ 
ris  &  Crow,  M.  L.  Morris^  Sbeppard  ft  Jones. 

I  and  W.  T.  Armlstead  tn  effect  adopt  the 

I  pleadings  of  Kelly,  in  so  far  as  applicable. 
U.  F.  Short,  la  anewev  to  these  pleadings, 
filed  bis  fonrth  amended  answer,  which  con- 
stHted  of  (1)  a  plea  of  not  gnllty;  (2)  pleas  of 
two  and  four  year  statutes  of  limitation  to 
the  fuurtb  clause  of  Kelly's  croes-blll;  <3)  a 
pies  setting  up  the  hlatory  of  the  114if»tlon 
In  this  case,  and  In  tbe  federal  court  at  Jef- 
ferson, and  tbe  conduct  ef  Kelly  with  ref- 

'  erence  to  said  lands,  which  Is  alleged  to 
amount  to  a  repadletlOB  and  renonciatloB  by 
Kelly  of  any  rights  be  may  have  bad  under 
any  agreement  with  Short;   (4)  a  detailed 

j  account  of  the  manner  In  which  Kelly  bad 
acquired  each  title  under  which  he  ctalned 

1  and  allegations  Hiat  all  of  said  aete  ware 
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done  for  the  fraudulent  pnrpoBe  of  assisting 
jRfl.  B.  Simpson  to  defratid  bis  creditors,  nnd 
tor  said  reason  were  InefTectual  to  vest  any 
title  In  Kelly  or  those  claiming  under  blm; 
and  In  tbls  connection  the  proceedings  In 
the  case  of  Hayes,  RecetT«>,  t.  Kelly,  In  the 
Circuit  Court  of  the  tTnlted  States  at  Dallas, 
were  fully  set  out,  and  It  was  alleged  that 
In  said  suit  Ae  tasne  of  tnaH  in  all  said 
trnns&ctlons  was  adjndlcated  and  settled  as 
against  Kelly,  and  that  his  Claims  of  Htle 
had  all  In  said  suits  been  adjudged  to  be 
fmudnlent,  and  he  was  precluded  by  said 
judgment  from  asserting  said  claims  against 
Bhort  In  this  snlt. 

When  the  cause  vras  called  for  trial,  and 
the  exceptions  had  been  disposed  of,  tbe 
Judgment  recites  that  "Winiam  Kelly  and 
his  coplalntlffs  valred  their  suit  In  tres- 
pass to  try  tltie,  as  eontafned  in  the  flftb 
clause  of  said  cross-bill,  and  announced  that 
they  would  try  the  case  upon  the  cause  of 
action  set  forth  In  the  fourth  clause  of  said 
cross-bfll."  After  hearing  tbe  evidence,  the 
court  directed  a  verdict  for  the  defendant  IT. 
F.  Short,  and  verdict  and  judgment  were  ac- 
cordingly rendered  that  Kelly,  Morris,  Grow, 
Sheppard,  Jones,  Armfstead,  and  Simpson, 
Jr.,  take  nothing  by  their  suit  against  Short 
or  Bartlett  Prom  this  judgment  all  of  said 
defendants  have  appealed.  The  only  ques- 
tion necessary  for  our  decision  Is  whether  tbe 
evidence  was  In  such  ccmdltlon  as  to  war^ 
rant  the  peremptory  Instruction  for  defend- 
ant 

It  Is  contended  by  appellee  Short  that  said 
Instruction  was  warranted  npcm  each  of 
several  grounds,  viz.:  (1)  That  the  pleadings 
of  appellants  were  insuffldent  to  entitle  them 
to  recover;  (l^  that  the  evidence  failed  to 
establish  the  verbal  contract,  which  was  the 
basis  of  appellants'  right  to  recover;  <3)  that. 
If  said  contract  was  estaUlsbed,  the  evidence 
of  plaintiff  Kelly  and  his  attorney,  M.  L. 
Morris,  showed  that  the  same  had  been  re- 
pudiated and  rescinded;  (4)  that  the  evidence 
showed  conclusively  that  all  of  the  titles  of 
Kelly  and  those  claiming  under  him  and  with 
hlra  were  fraudulent;  and  (5)  that  the  fraud 
In  said  titles  of  Kelly  and  his  coplalntlflTs  was 
res  adjndicata  by  reason  of  the  Judgment 
rendered  In  the  case  of  Hayes,  Receiver,  v. 
Kelly,  In  the  federal  court  at  Dallas.  We 
conclude  that  the  plendinsjs  sulfldently  alleg- 
ed a  contract,  and,  If  we  had  reached  a  dif- 
ferent conclusion  as  to  this,  If  there  were  no 
other  reason.  It  would  hardly  have  justified 
us  in  affirming  the  judgment,  as  the  effect 
of  our  decision  would  be  to  sustain  an  excep- 
tion, and  appellants  should  have  an  oppor- 
tunity to  amend. 

From  a  careful  examination  of  the  record, 
we  are  convinced  that  the  second  and  third 
grounds  above  mentioned  are  sustained,  and 
ftftord  aoffldeut  reason  for  giving  the  instruc- 
tion for  defendant.  It  has  been  noted  that 
upon  tbe  trial  the  count  In  trespass  to  try 


title  was  abandoned,  and  appellants  relied 
only  upon  the  cause  of  action  set  out  In  the 
fourth  paragraph  of  their  cross-bill.  This 
para^ph  was  based  upon  the  written  con- 
tract of  April  S,  18&1,  and  the  verhfti  con- 
tract of  July,  1896.  An  examination  of  the 
written  contract  of  April  6,  1894,  wHl  clearly 
disclose  that  It  does  not  contemplate  the  di- 
vision of  any  Interests  snbReqtiently  to,  be 
acquired  by  the  parties,  and  it  seems  clear 
to  tis  that,  relying  alone  upon  that  contract, 
appellants  were  not  entitled  to  recover  any 
part  of  tbe  Interest  subsequently  acquired  by 
any  of  the  parties  In  any  manner.  The  plead- 
ing rccogntjsefi  the  validity  of  tbe  title  ac- 
quired by  Short  In  his  purchase  from  Hep- 
bum,  and  soeks  a  division  of  the  title  thus 
acquired.  Whether  this  title  vested  In  Short, 
or  whether,  as  omteDded  by  appellant,  It  at 
once  passed  to  W.  D.  Simpson.  Jr.,  by  reason 
of  the  deed  prevtously  executed  by  Short  to 
W.  D.  Simpson,  Jr.,  and  which  appellants 
claim  l8  a  special  warranty  deed,  It  is  in 
either  case  obviousi  from  an  examination  of 
the  written  contract  of  April  B,  1891,  that 
such  subsequently  acquired  interest  was  not 
contemplated,  and  was  not  the  subject  of  said 
contract.  It  therefore  became  necessary  for 
appellants  to  prove,  as  alleged,  that  a  verbal 
contract  was  made,  to  which  Short,  Kelly, 
and  W.  D.  Simpson,  Jr.,  were  parties,  for 
13ie  purchase  ctf  the  title  held  by  Hepburn, 
by  which  Short  was  to  purchase  said  title 
and  bold  the  name  In  trust  for  himself,  Kel- 
ly, and  Simpson,  Jr.,  In  proportion  to  the  In- 
terests agreed  upon  In  the  former  written 
contract. 

Appellees  have  presented  the  case  upon  the 
theory  that  the  clause  of  the  cross-htll  relied 
upon  was  an  action  to  enforce  specific  per- 
formance of  the  written  and  verbal  con- 
tracts, and  ■  have  dted  authorities  holding 
that,  In  such  cases,  there  must  be  clear  and 
unequivocal  proof  of  the  contract  sought  to 
be  enforced.  It  Is  Insisted  by  appellants  that 
this  Is  not  a  suit  for  specific  perforuisnce, 
and  that  the  authorities  cited  have  no  ap- 
plication. It'Is  perhaps  true  that  the  cause 
of  action  Is  not,  Strictly  speaking,  for  a 
specific  performnnce  of  the  contracts.  Staf- 
ford V.  StafTord  (Tex.  Sup.)  70  S.  W.  75.  It 
may  perhaps  be  more  correctly  termed  an 
action  to  enforce  an  express  trust,  based  up- 
on a  contract.  Gardner  v.  Rnndell,  70  Tex. 
4H3,  7  S.  W.  781.  This  distinction,  however, 
does  not.  In  our  opinion,  render  it  any  the 
less  necessary  to  prove  the  contract  as  al- 
leged. If  there  la  any  dlflTerence,  tt  would 
seem  that  the  evidence  should  be  more  clcnr 
to  establish  a  trust  than  to  enforce  specific 
performance.  Mead  v.  Randolph,  8  Tex.  1(19; 
Miller  V,  Thatcher,  9  Tex,  482,  80  Am.  Dec. 
172;  Grace  v.  Hanks,  67  Tex.  14;  King  v. 
Gllleland,  GO  Tex,  271.  In  the  cose  last  cited, 
it  is  said:  "Perhaps  there  is  no  fact  which 
In  tbe  trial  of  civil  causes  Is  required  to  be 
ao  satisfactorily  proved  as  that  which  va- 
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grafts  a  parol  tnist  upon  tbe  legal  title"— 
dtlng  Ferry  oa  Trnats,  |  136.  Not  only 
should  the  evidence  be  clear  and  satlsfactOTy, 
but,  if  tbe  pn>of  fails  to  show  tbat  one  of 
the  all^^ed  parties  to  the  contract  participat- 
ed in  making  it,  sncfa  failure  would  appear 
to  be  fatal  to  the  action.  In  tbfa  case  tbe 
pnrtles  alleged  to  have  participated  In  mak- 
ing tbe  verbal  contract  were  Short;  Kelly, 
and  W.  D.  Simpson,  Jr. 

The  only  evidence  that  such  contract  was 
mnde  Is  that  of  M.  L.  Morris,  the  attorney 
of  Wm.  Kelly,  and  upon  this  point  he  tes- 
tiQed  SB  follows:  "After  the  reversal  of  tbat 
suit  at  New  Orleans,  Hr.  Hepburn,  the  plain- 
tiff in  the  case,  came  to  me  about  closing  out 
the  matter.  He  said  he  was  receiver  of  the 
national  bank,  and  that  he  had  been  ordered 
to  clofie  out  all  assets  of  the  bank;  proposing 
to  compromise  this  litigation.  Said  he  was 
receiver,  and  was  not  In  an  attitude  to  make 
a  proposition,  but  asked  me  to  make  him  a 
proposition.  On  the  same  day  defendant 
Short  came  to  my  office  and  si^gested  that 
Hepburn  had  been  talking  to  him  about  clos- 
ing out  the  affairs  as  receiver  of  the  iMnk. 
He  said  that  he  owned  the  National  E«xchange 
Bank  Building,  said  Hepburn  rented  an  of- 
fice from  him,  and  that  he  was  attorney  for 
receiver  for  the  Ninth  National  Bank,  F.  M. 
Hnyes,  and  he  was  on  very  friendly  terms 
with  them,  and  suggested  that  W.  D,  Simp- 
son, Jr.,  Kelly,  and  himself  were  all  in- 
terested In  this  matter,  and,  inasmuch  as  tbe 
Court  of  Appeals  at  New  Orleans  had  made 
some  very  harsh  critlciama  about  the  char- 
acter of  this  litigation,  that  he  wanted  It 
stopped,  and  wanted  to  buy  out  Hepburn  and 
stop  the  suit.  He  suggested  to  me  that  he 
could  buy  out  the  claim  of  Hepburn  cheaper 
than  I  could,  owing  to  bis  relation  to  him, 
being  attorney  for  the  receiver  of  tbe  Ninth 
National  Bank,  He  said.  If  they  would  per- 
mit him,  he  would  make  an  offer,  and  Kelly 
and  myself  and  Simpson  would  decline  to 
make  a  purchase,  and  let  him  make  an  of- 
fer, and,  on  our  declining  to  make  a  better 
offer,  tbat  Hepburn  would  accept  the  price 
he  offered.  We  talked  over  the  matter,  and 
he  was  to  make  the  purchase  for  the  benefit 
of  himself  and  for  Wm.  Kelly  and  W.  D. 
Sinipiwn,  Jr.,  and  agreed  to  offer  ?2,500  to 
Hoiiburn  for  his  Interest  In  the  lawsuit.  This 
conversation  occurred  in  the  offlee  of  Slorrls 
&  Crow  at  Dallas.  Texas.  We  had  several 
talks  about  the  matter  from  time  to  time,  and 
It  was  understood  that  the  written  agree- 
ment was  in  force,  and  that  he  would  pay 
¥2,600,  each  party  to  pay  his  part  of  tbe 
money,  and  Short  was  to  take  the  title  In  his 
name  for  the  benefit  of  himself,  Kelly,  and 
Simpson.  After  the  agreement  was  made,  he 
went  to  Hepburn  and  made  the  proposition, 
and  be  accepted  it,  as  he  reported  to  me 
later,  as  we  hnd  declined  to  make  Hep- 
burn any  offer.  Mr.  Short  being  a  party  to 
this  suit  and  the  salt  at  Jefferson,  Wm. 


ly  being  also  a  party,  we  thooght  It  was  oC 
Interest  to  all  parties  to  close,  and,  as  I  tin- 
derstood  It,  the  matter  rested  nntll  Mr.  Hep- 
bum  went  bade  North  to  take  bis  summer 
vacation,  and  nothing,  it  ma  nnderstood, 
could  be  dime  until  the  federal  conrt  met  in 
Dallas  In  January,  1897.  So  Mr.  Short  and 
T-  frequently  met  and  discussed  tbe  matter, 
and  it  was  onderstood  that  the  trade  was  all 
fixed  upt  and  we  looked  around  to  see  where 
we  might  borrow  the  money.  This  title 
cleared  up,  and  Hepburn  bought  out.  would 
make  a  good  title  to  the  land.  W^e  agreed 
to  place  a  mortgage  on  tbe  land,  and  to 
borrow  $2,500,  and  pay  Mr.  H^bnm.  We 
Inquired  around,  and  made  some  Investiga- 
I  tlon  to  see  If  we  could  borrow  the  money, 
or  make  any  arrangement  whereby  we  could 
get  it.  Some  time  before  January,  1897, 
about  the  10th  or  llth  of  December,  I  think 
'  It  was,  I  was  down  here  at  Pittsburg,  and 
.  happened  to  be  In  the  clerk's  office,  and  Mr. 
Davis,  county  clerk,  showed  me  two  deeds- 
one  from  Weaver,  the  receiver,  who  had 
taken  the  place  of  Hepburn,  to  Short,  and 
another  deed  from  Short  to  J.  W.  Bartlett— 
whereby  Weaver  had  conveyed  the  land  to 
Short,  and  Short  had  closed  the  trade  with 
Weaver.  Then  on  the  same  day  Short  bad 
conveyed  the  prcq?erty  to  Bartlett  It  was 
my  understanding  that  the  trade  was  to  be 
made  In  Dallas  In  Janoary.  I  went  home  to 
Dallas  in  a  few  days,  and  went  to  see  Mr. 
Short,  and  proposed  to  him  that  we  put  up 
our  part  of  tbe  money,  and  asked  him  to 
make  Kelly  a  deed  to  his  part  of  tbe  land. 
I  asked  him  what  he  was  going  to  do  about 
Simpson's  part  of  tbe  land.  He  declined  to 
do  anything,  and  said  that  the  land  belonged 
to  Bartlett,  and  be  declined  to  have  anythUig 
to  do  with  it.  According  to  that  agreement, 
the  land  was  to  be  divided.  2,000  acres  to 
Kelly,  200  acres  to  Short,  and  the  other  to 
go  to  Will  Simpson.  I  went  to  Short,  and 
proposed  to  pay  our  part  of  the  considera- 
tion; asked  him  to  make  conveyance  to  our 
part  of  the  laud.  He  declined  to  accept  my 
tender,  or  make  any  adjustment  whatever 
about  it  When  I  was  tolklog  to  Short  in 
these  conversations,  I  was  really  represent- 
ing Wm.  Kelly.  Some  time  during  that  sum- 
mer, I  mentioned  to  Sh(»-t  that  he  bad  re- 
ceived 200  acres  of  land  from  Simpson  as  a 
fee  for  his  services,  and  that  be  ought  to 
represent  W.  D.  Slmpstm  in  this  matter.  In 
fact,  I  was  getting  a  little  suspicious  of 
him,  and  told  him  tbat  I  wanted  him  to  un- 
derstand that  I  was  representing  Wm.  Kelly, 
and  that  I  wanted  Kelly's  Interest  In  the 
laud,  and  that  after  Kelly  gets  his  part  of 
tbe  land  I  told  him  he  should  adjust  with 
Simpson  for  his  part  of  the  land.  I  noti- 
fied Wm.  Kelly  of  the  negotiations,  and  Kel- 
ly assented  to  the  agreement  to  boy  out  Hep- 
bum,  and  expressed  a  wlllinguess  to  put  up 
his  part  of  the  money  when  we  got  to  that 
potot  We  have  alwayi  been  zeady  and  vUl- 
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Ing  to  comply  with  that  agreement  wIiencTer 
we  could  get  at  It.  It  has  always  beeu  my 
disposition.  I  never  had  an  opportunity  of 
paying  my  pro  rata.  Short  baa  always  de- 
clined to  consider  the  matter,  of  make  any 
deed  of  partition.  Always  said  be  did  not 
own  the  land;  that  Bartlett  owned  It,  and  he 
had  nothing  to  do  with  It  further."  Upon 
cross-examination,  Horrls  testified:  "This 
agreement  was  made  In  my  office  between  V. 
F.  Short  and  myself.  Neither  Simpson  nor 
Kelly  were  present.  I  had  no  authority  to 
represent  Simpson  In  making  the  agreement. 
I  do  not  know  that  Short  bad  any  such  au- 
thority." 

The  statement  of  facta  covers  more  than 
200  pages  of  the  record;  but  we  have  ex- 
amined It  as  carefully  as  possible,  and  fail- 
ed to  discover  any  other  evidence  to  show 
that  W.  D.  Simpson,  Jr.,  entered  Into  the  con- 
tract as  alleged.  Short  denies  the  making  of 
the  contract,  and  directly  contradicts  the  tea- 
tlmony  of  Morris  upon  this  point.  Crow,  the 
partner  of  Morris,  tpRtlUes  in  a  general  way 
to  corroborate  Morris  as  to  the  transactions 
between  him  and  Short,  but  does  not  even 
go  as  far  as  Morris  to  show  the  particulars 
of  the  contract.  Simpson,  Jr.,  does  not  tes- 
tify. We  therefore  conclude  that  there  was 
an  entire  failure  to  show  a  participation  by 
W.  D.  Simpson,  Jr.,  or  by  any  one  authorized 
to  represent  bim.  In  making  the  verbal  con- 
tract; and,  proof  of  this  verbal  contract  be- 
ing essential  to  the  cause  of  action  alleged, 
this  failing  of  proof  authcxized  the  court  to 
instruct  a  verdict  for  defendant. 

If,  however,  it  should  be  conceded  that  the 
verbal  contract  was  made  as  alleged,  we 
think  the  evidence  Is  so  conclusive  that  It 
was  repudiated  and  mutnally  abandoned  by 
the  parties  to  It  that  the  court  was  authorized 
to  Instruct  the  jury  that  It  could  no  longer 
form  the  basis  of  a  suit.  As  we  have  al- 
ready shown,  after  the  written  agreement 
was  made,  the  suit  was  Instituted  In  the 
federal  court  at  Jefferson,  and  after  that  suit 
was  reversed  upon  the  first  appeal  It  Is 
claimed  the  verbal  agreement  was  made. 
This  verbal  agreement,  while  necessary.  In 
addition  to  the  written  agreement,  to  entitle 
appellants  to  recover  In  this  suit,  was  at  the 
same  time  so  based  upon  and  connected  with 
said  written  agreement  as  to  become  really 
a  part  of  It.  After  It  Is  claimed  both  agree- 
ments bad  been  made,  the  second  trial  was 
had  In  the  federal  court  at  Jefferson,  and  the 
first  trial  of  this  suit  In  the  district  court  of 
Camp  connty,  and  the  trial  of  Hayes  v.  Kel- 
ly In  the  federal  court  at  Dallas.  In  each  of 
these  trials,  tbe  contest  was  really  between 
Short  npon  the  one  hand  and  Kelly  on  the 
other.  In  the  Jefferson  case,  and  the  first 
trial  In  Gamp  county,  Kelly  recovered  a  Judg- 
ment for  all  of  tbe  lands  In  stilt.  It  la  true 
that  In  his  pleadings  the  agreement  1>etween 
him  and  Short  was  alleged,  bnt  It  was  Mily 
asaerted  u  a  aiue  of  action  In  can  he 


should  be  denied  a  recovery  of  tbe  entire 
land.  We  have  set  out  tbe  pleadings  In  the 
federal  court  at  Dallas,  in  the  salt  by  Hayes, 
Receiver,  v.  Kelly  et  al.  It  will  be  seen  tbat 
the  effort  there  was  to  show  that  Kelly's 
participation  In  all  of  the  transactions  with 
reference  to  the  land  was  really  In  tbe  In- 
terest of  Jas.  B.  Simpson,  and  It  was  the  pur- 
pose of  Kelly  to  refute  that  idea.  For  this 
purpose  Kelly  and  his  attorney,  M,  L.  Mor- 
ris, testified  In  that  snit 

Kelly  there  testified,  among  other  things, 
as  follows:  "When  you  (Short)  went  to  Jef- 
ferson last  February,  1898,  you  repudiated 
that  transaction— that  contract  I  didn't  say 
I  did.  I  said  now  I  would  make  no  promise 
until  the  case  at  Jefferson  was  decided,  and, 
of  course.  If  I  win  the  appeal,  I  win  It  I 
claimed  the  whole  land  at  Jefferson.  You 
repudiated  the  contract  there,  and  didn't 
want  to  go  Into  It;  I  claimed  the  land  against 
everybody.  Of  course,  under  tbe  ruling  of 
tbe  court,  my  nnderstandlng  was  we  went  to 
trial  strictly  on  my  title.  If  I  recover  In  the 
upper  court.  It  la  my  land.  Simpson  nor  any 
one  else  will  have  any  Interest  in  it  That 
is  my  understanding.  Sheppard  &  Jones  help- 
ed In  the  case  at  Jefferson.  Judge  Morris  em- 
ployed them,  and  if  the  case  was  gained  I 
was  willing  to  give  them  some  land.  I  said 
that  before,  and  I  still  aay  so.  I  am  will- 
ing to  pay  Judge  Sheppard.  Sheppard  & 
Jones  went  down  there  to  help  win  the  case. 
I  don't  know  who  told  them  to  go  down  there. 
T  did  not  tell  them.  I  didn't  tell  Judge  Mor- 
ris to  tell  them  to  go.  I  told  Svdge  Morris  to 
do  just  as  he  pleased,  and,  If  they  took  tbem, 
that  I  would  make  them  a  deed  to  whatever 
he  agreed.  I  did  not  know  that  Sheppard 
ft  Jones  would  be  there  until  I  saw  them 
there.  I  supposed  they  wonld  be  there.  They 
were  down  there  before,  early  in  the  sum- 
mer. I  suppose  they  went  there  In  tbe  first 
place  to  represent  Simpson.  When  the  con- 
tract didn't  come  up,  they  represented  me. 
I  suppose.  I  did  not  ask  them  to  represent 
me.  I  told  Judge  Morris,  If  be  saw  fit,  be 
eonld  employ  any  one  be  saw  fit.  I  didn't 
mnke  any  contract  with  Sheppard  &  Jones 
myself.  Judge  Morris  was  down  there  a 
week  ahead  of  me,  and  I  told  him.  If  he  saw 
fit  to  employ  extra  counsel,  I  thought  be  had 
better  do  It.  He  spoke  of  hiring  Armlstead, 
and  said  Sheppard  ft  Jones  would  help.  After 
the  trial  came  up  between  me  and  the  bank, 
I  told  him,  if  I  won,  I  would  pay  them.  I 
suppose  they  were  to  get  a  thousand  acres. 
I  have  since  made  tbem  a  deed.  I  didn't  be- 
fore. I  have  since  I  came  back.  As  for  my 
asserting  my  own  title  down  there  against 
any  former  agreement  for  dividing  the  land, 
I  don't  think  the  case  was  tried  on  that. 
Tou  repudiated  the  contract,  and  forced  me 
to  try  it  on  my  own  title  against  Hepburn, 
or  H^bom  against  me.  I  claimed  the  whole 
land.  I  claimed  the  whole  land  against  Simp- 
•on  and  every  one  else— against  tbe  whole 
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world,  as  Oaa»  says.  I  told  Judge  Morris,  If  | 
he  could  not  go  to  trial  od  the  controct,  be 
had  bettor  MBplay  connael,  and  wliateTor 
acreem«it  he  bmkIc  I  would  make  good.  I 
would  deed  tke  land.  X  did  not  bire  Simpson's 
lawyers  to  belp  Judge  Uonia  beat  Simp- 
son and  you  both,  and  give  them  a  thousand 
acres  of  land  to  do  It.  It  waa  not  tbat  way 
at  all.   You  repudiated  fbe  cwxtract,  and 
forced  ub  ta  go  to  trial  strictly  oa  my  title 
against  Ueiibr.rn.  Sheppard  A  Jones  helped 
to  defeat  the  case.  That  cut  you  and  Slmp- 
Bon  both  out  I  haveii't  made  any  trade  since 
tbE>n.  I  gare  Armlstead  a  deed  down  there. 
I  don't  ranember  bow  much.   X  think  600  ' 
acres.  Judge  Morris.  200  acrea.   All  the  rest  ' 
was  Jodcs  Morris'  and  mine.  I  have  not  ! 
made  an^  deed  to  the  other  1,500  acres.  I  '< 
am  not  gotog  to  give  any  to  Simpson;  not 
unless  I  change  my  mind.  These  attwrneya 
helped  me  to  get  the  land;  and,  instead  of  < 
getting  2,000  acres,  I  get  3,500  acrea,  and  . 
Simpem  gets  nothing.  I  didn't  bring  Simp-  ' 
son  iDto  11  la  the  first  placew"  I 

in  this  case,  also,  tlie  followhig  paragraph  , 
of  tbe  aaswer  was  sworn  to  by  WlUlain  Kel-  < 
]y.  W.  M.  Grow,  and  M.  L.  Horrla: 

"(10)  The  facta  stated  In  paragraph  16  of  \ 
the  amended  bill  are  true,  except  that  on  ! 
February  12,  1806.  R.  I.  TcMmna  conveyed  | 
said  land  in  Upahur  county  to  Thomas  Kelly,  | 
and  be^  mi  May  18.  18d7,  by  his  deed  la  writ-  j 
log  duly  executed  and  delivwed.  and  for  a  | 
valnable  ocnslderation,  aoid  and  cmveyed  j 
same  to  Wm.  Kelly,  who  now  owns  all  of  ; 
aaid  landa  In  Upshur  connty,  Teias,  but  In  i 
pnrcba^i^  same  be  did  not  do  so  In  pursuance  ! 
with  any  a^'eement  with  Jas.  B.  Simpson  to  ' 
enable  blm  to  place  his  property  beyond  the  | 
reach  of  Us  creditors,  nor  was  said  purchase  | 
made  for  the  Joint  account  <tf  Simpson  and  ; 
Kelly,  nor  was  it  made  to  support  a  fraudu-  i 
lent  title  of  said  Kei\y,  derived  from  Cayce,  i 
becauae  said  title  was  not  fraudulent,  but  ac-  j 
quired  in  good  faltb  by  Kelly  to  collect  a  ' 
bona,  fide  debt  due  him  by  Cayce,  nor  waa 
said  purchase  made  witb  the  Intention  of  - 
dlvIdlBK  the  results  of  said  Innds  with  J.  B.  i 
Simpson;  that  Wm.  Kelly  nmde  said  purcbase  ! 
of  the  Torrans  title  to  tbe  Upshur  county  { 
lands  In  good  faith,  and  paid  tor  same  with  i 
his  own  money,  and  without  any  agreement  | 
with  any  oue  to  share  any  part  of  same,  i 
except  such  Interest  as  his  attorneys,  Morris 
&  Crow,  might  bave  by  reason  ot  their  ser- 
vices to  blm,  and  that  said  purchase  wna 
made  to  remove  cloud  from  tbe  title  to  said 
lands,  and  so  as  to  perfect  tlie  title  and  aave 
the  expense  of  litigation   •    •    •   at  that 
time;  that  said  lands  are  held  by  him  as  his  ' 
own  property,  and  will  be  used  for  his  own 
purposes,  or  to  pay,  first,  his  attorneys.  Mor- 
ris A  Cnyw,  a  reasonable  fee,  then  to  reim- 
burse bdmself  said  Torrans  judgment,  and 
pay  the  Judnment  agalnet  Kennett  Cayce  of 
$7,005.60.  dated  October  10.  IMKt.  interest  at 
U>  per  cent  per  anmu^  and  co^;  and  said 


land  In  Upshur  county  Is  not  worth  over  91 
or  $2  per  acre,  and  there  are  only  about  850 
acres  InvolTed  in  this  ctrntrorersy." 

On  the  trial  of  that  case,  M.  L.  Morris 
testified  as  follows:  "It  Is  true  that  Shep- 
pard  &  Jones.  In  Oie  trial  of  the  case  of 
Jefferson  in  ISOS^  asf^ted  me  In  behalf  of 
Kelly.  After  tbe  trial  in  May,  1807,  when 
It  became  known  to  Elelly  that  W.  D.  Slmp- 
BOB,  Jr.,  had  no  Interest  In  the  land  through 
any  former  title,  Kelly  simply  decided  to 
repudiate  the  whole  thing.  He  felt  that  he 
had  been  led  Into  a  tra^  and  at  Jefferson 
he  asserted  title  to  the  entire  tract  of  land, 
which  he  had  always  asserted  at  Pittsburg, 
claiming  that  neither  Simpson  nor  Short  luitl 
any  interest  On  that  lasue  he  gained  tbe 
suit,  and  got  the  whole  tract  of  land  lying 
In  Camp  and  Upshur  counties.  This  was  on 
February  4, 1808,  at  Jefferson,  T^&  •  •  • 
After  Kelly  found  that  he  bad  been  trapped 
Into  supposing  that  W.  D.  Simpson  had  sn 
interest,  be  then  repudiated  the  whole  thing, 
and  fought  everybody  for  the  land.  •  •  • 
It  Is  not  true  that  Col.  Simpson  of  [or]  W. 
D.  Simpsou,  Jr.,  Is  to  have  an  interest  in 
this  land.  80  far  as  I  know;  and  Mr.  Kelly 
has  consulted  me  in  every  move.  It  was 
understood  that  neither  one  was  to  have  any 
Interest  in  this  property.  Wm.  Kelly's  prayer 
has  always  been  for  the  entire  land.  I  un- 
derstood that  Sheppard  &  Jones  were  to  get 
1,000  acres  for  represoiting  W.  D.  Simpson, 
If  he  got  any.  They  were  representing  blm. 
Mr.  Kelly  agreed  to  give  us  half  of  what 
he  recovered.  Be  first  agreed  to  give  ns  half 
of  the  land  recovered;  but  In  1885  Mr.  Kelly 
was  led  into  making  a  deal  with  U.  F.  Short 
with  reference  to  this  land,  whereby  Kelly 
was  to  get  2,000  acres.  But  that  agreement 
has  been  repudiated,  so  we  have  never  had 
any  chnnge  in  the  mattw.  I  made  the  agree- 
ment with  Sheppard  ft  Jones,  to  give  them 
1,000  acres  to  repreaent  Kelly  in  tbe  liti- 
gation at  Jefferson.  They  reiMidiated  their 
agreement  at  Pittsburg  with  Simpson,  be- 
cavise  it  develoiKd  that  he  had  no  Interest 
in  the  land  at  all,  and  I  made  an  Independent 
agreement  with  them  to  repre~3nt  Kelly.  I 
did  not  have  Simpson's  consent  He  was  not 
a  party;  Col.  Simpson  was  not  a  party.  I 
had  no  communication  with  Jas.  B.  and  W. 
T>.  Simpson  about  it  I  did  not  make  an 
agreement  with  them  as  to  attorney's  fees. 
I  think  Sheppard  &  Jones  were  at  Pittsbm?. 
tlielr  home,  one  term  of  court;  but  nothiu-.; 
was  done.  They  were  simply  looking  after 
W.  D.  Simpson's  interest,  as  I  nnderstooil 
it  Wm.  Kelly  made  a  deed  to  Sheppard  A: 
Jones  and  W.  J.  Armlstead  after  the  trial 
at  Jefferson  In  February  last;  and  the  day  1 
started  home,  after  judgment  was  rendered 
In  favor  of  Kelly,  he  gave  Armlstead  a  deed 
to  200  acres  of  the  land.  After  coming  home. 
I  had  him  execute  a  deed  to  Sheppard  & 
Jones  to  l.OUO  acres.  That  agreement  of 
April  6,  1804,  was  entered  Into  la  good  faitb. 
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and  Kelly  proposed  to  keep  his  part  of  It; 
but  Short  repudiated  It  No,  sir;  he  nerer 
made  any  tender  of  the  Torraoa  purchase. 
He  held  the  matter  In  statu  quo,  His  broth«- 
bougbt  in  that  pri^rty,  Q.mA  paid  the  muney 
for  it.  No,  sir;  he  never  notified  Simpson  or 
Short  that  his  brother  held  that  property 
{or  him.  Kelly  txHigbt  It  in  without  their 
knowledge  or  consent.  They  knew  nething 
about  it.  It  was  bought  by  Thomas  Kelly, 
with  this  Idea:  that  Wm.  Kelty  woold  p«y 
blm  for  It  when  he  got  the  money.  He  ^dn't 
liare  the  money  to  pay  Torrans.  It  was 
bought  for  Wm.  Kelly,  If  he  could  raise  the 
money  to  pay  for  It  I  understand  that  he 
Old  afterwards  satisfy  Tbosnas  Kelly.  He 
never  did  offer  any  part  of  It  to  Short  or 
Simpson,'  except  what  was  set  up.  In  the  al- 
ternative plea  at  Pittsburg.  If  be  could  not 
hold  all  the  land,  then  he  wanted  part  of  it. 
There  nerer  was  any  concesalon  made.  The 
matter  was  left  open  until  the  litigation  ter- 
minated with  Hepburn,  receiver." 

The  force  of  these  statements  is  sought 
to  be  overcome  by  the  contention  that  Short 
was  not  niiminally  the  antagonist  of  Kelly 
In  these  various  branches  of  the  litigation; 
that  at  Jeffenon  and  Pittsburg  he  was  using 
the  name  of  J.  W.  Bartlett,  and  at  Dallas 
lie  was  Baing  in  the  name  of  A.  P.  Morey; 
and  that  Kelly  had  never,  before  the  last 
trial,  bad  an  opportunity  to  present  this  cause 
of  action:  And  this  la  tnw  to  a  certain  ex- 
tent, and  might  have  excused  Kelly  for  not 
more  actively  prosecuting  the  cause  of  ac- 
tion based  upon  flia  agreements;  but  to  our 


minds  these  facts  do  not  satisfactorily  ox- 
plain  the  strong  and  unequlYOtal  Btateiuenls, 
made  under  oath  by  both  Kelly  and  his  coun- 
sel, that  these  agreements  bad  been  repu- 
diated, eepcclally  when  their  pleadings  in  the 
various  suits,  and  their  whole  conduct  with 
reference  to  the  litigation,  atrongiy  indicate 
the  same  attitude  with  reference  to  these 
agreementsi  If  we  are  to  credit  these  state- 
ments, they  show  that  if  any  verbal  agree- 
ment was  made,  as  claimed,  by  Kelly,  he 
and  Short  had  both  repudiated  that  agree- 
soent,  as  well  as  the  written  agreement,  and 
each  recognized  and*  accepted  the  repudiation 
on  the  part  of  the  other,  and  conductfed  the 
litigation  in  Its  several  branches  on  ilint 
basis.  Having  done  so,  we  do  not  believe 
that  either  party  can  now  be  heard  to  say 
that  the  agreements  are  still  in  force. 
Graves  r.  White,  87  N.  Y.  403;  Roi-hm  v. 
nonrt,  178  V.  S.  1,  30  Sup.  Ct.  780,  44  L. 
Ed.  053;  Ry.  Co.  t.  Richards,  152  Til.  50,  S8 
y.  E.  773,  and  note  to  same  as  reported  In  30 
L.  R.  A.  33. 

These  conclusions  render  It  unnecefwary 
for  us  to  determine  whether  the  evidence 
conclusively  established  that  the  transactions 
were  fraudulent  on  the  part  of  Kelly,  or 
whether  the  ludgmeot  of  the  federal  court 
at  Dallas  constituted  res  adjudlcata  as  to  the 
Issue  of  fraud  In  this  suit  They  also  rendcv 
unnecessary  a  further  consideration  of  the 
assignments  of  appellants.  The  Judgment  Is 
accordingly  atflrmed. 

AfinBed. 
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STATE  ei  Inf.  ATTORNEY  GENEBATi.  v. 
MISSOURI  PAC.  RY.  CO.  SAME  v.  CHI- 
CAGO. R.  I.  &  P.  R.  CO.  SAME  V.  CHICA- 
GO, B.  &  Q.  R.  CO.  et  al.* 

(Supreme  Court  of  MissoarL  Jane  IS,  1903.T 

In  Base.  Separate  proceedinsrs  in  the  na- 
ture of  qoo  warranto,  oo  the  tuformntton  of 
the  Attorney  General,  aftainst  the  Missouri 
Pacific  Railway  Company,  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company,  and  the 
Chicago,  Burliogtou  &  Quincy  ilailroad  Com- 
pany and  others.  Writs  qnaBhed  In  each  case. 

The  Attorney  General,  Frauk  Hagerman, 
and  Adiel  Sherwood,  for  istormnot.   O.  M. 

r"  ncer   Warner,  Dean,  McI<eod  &  Holden, 
A.  Ix>w,  W.  F.  Evans,  Frank  P.  Sebree, 
and  Martin  Li.  Clardy,  for  respondents. 

BUROESS,  J.  These  are  all  companion 
cases  to  the  case  of  State  of  Missoari  ex  inf. 
Edward  C.  Crow.  Atty.  Geo.,  v.  Atchison, 
Topeka  &  Santa  F6  Railway  Company  (decided 
at  the  present  term  and  not  yet  officially  re- 
ported) 76  S.  W.  776;  and  for  reasons  given  in 
the  opmiou  handed  down  in  that  case  the  pleas 
to  the  Informations  are  snstained,  and  informa- 
tions quashed. 

All  coDcor. 


STATE  ex  inf.  ATTORNEY  GENERAL  v. 
ST.  LOUIS,  K.  C.  &  C.  RY.  CO. 
et  al.  (nine  cases).* 

(Supreme  Court  of  Missonrl.  June  15,  1903.) 

In  Banc.  Separate  proceedings  in  the  nature 
of  qno  warranto,  on  the  information  of  the  At- 
torney General,  against  the  St.  Louis,  Kansas 
City  &  Colorado  Railway  Company,  the  Mis- 
sonrl Pacific  Railway  Company,  the  St.  Louis, 
Iron  Mountain  ft  Soathem  Railway  Commmy, 
the  St  Louis  ft  San  Francisco  Railway  Com- 
pany, the  Wabash  Railroad  Company,  the  Chi- 
cago &  Alton  Railway  Company,  the  Missouri, 
Kansas  &  Texas  Railway  Company,  the  St. 
Lonls  ft  Southwestern  Railway  Company,  and 
the  Chicago,  Burlington  ft  Qnincy  Railway  Com- 
pany.  Writs  iQ  each  case  quashed. 

The  Attorney  General,  Frank  Hagerman,  and 
Adiel  Sherwood,  for  informant.  L.  F.  Parker, 
Geo.  S.  Grover,  C  N.  Travous,  Wm.  Brown, 
Geo.  P.  B.  Jackson,  O.  M.  Spencer,  Warner, 
Dean.  McLeod  &  Holden,  Martin  L.  Clardy, 
Sam  H.  West,  W.  F.  Erans,  and  Frank  P.  Se- 
bree, for  respondents. 

BURGESS,  J.  These  cnses  are  nil  of  the 
same  character,  being  iu  quo  warranto  by  the 
Attorney  General  to  oust  defendants  of  certain 
franchises  charged  to  be  unlawfully  and  with- 
out authority  exercised  by  them.  They  will 
therefore  be  considered  tosetber.  The  ques- 
tions involved  are  substantially  the  same  as  in 
State  of  Missouri  ex  inf.  Attorney  General  v. 
Atchison,  Topeka  &  Santa  Railway  (decided 
at  the  present  term  and  not  yet  oQlcialty  re- 
ported) 75  9.  W.  776;  the  only  material  differ- 
ence being  that  in  these  cases  there  is  no  ques- 
tion of  interstate  transportation  involve<1,  while 
there  was  in  that  case.  The  matters  complain- 
ed of  in  these  cases  are  the  making  by  defend- 
ants of  reconsignment  charges  at  the  city  of  St. 
Louis  of  $2  per  car;  in  discriminating  in 
charges  for  switching  facilities  and  against  the 
city  of  St.  Louis  as  a  locality;  in  refusing  to 
make  deliveries  without  extra  churge  on  any 
tracks  of  defendajits  or  upon  any  track  they 
can  use;  In  making  a  discrimination  ajjainst 
and  between  shippers,  consignees,  and  the  St. 
Louis  market  with  respect  to  delivery  of  cars 
of  grain,  wares,  and  merchandise  to  connecting 
lines  within  ihe  city  of  St.  I^uin;  in  creating 
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and  maintaining  a  monopoly  at  St.  Louis  by  re- 
fusing to  afford  to  steamboat  and  barge  line 
companies  like  facilities  io  the  handling  sod 
transportation  of  grain  and  grain  products  which 
railroad  companies  furnished  to  each  other  on 
shipments  through  'and  out  of  St  Ixtuis:  in 
creating  and  maintaining  a  monopoly  at  St. 
Louis  by  refusing  to  furnish  to  shippers  at  St. 
Louis  facilities  In  the  transportation  and  hnu- 
dling  of  grain  or  grain  productit  equal  to  the 
facilities  afforded  to  persons,  firms,  or  corpora- 
tions who  do  ship  out  of  St  Louis  over  some 
railroad  an  amount  of  grain  or  grain  products 
and  other  commodities  corresponding  to  that 
shipped  to  St  Louis;  and  in  imposing  said  re- 
consignment  charge  and  switching  charge  in  the 
manner  hereinbefore  stated  at  St.  Louis  mmUl 
railroad  companies  attempt  to  create  and  do 
create  and  maintain  a  monopoly  at  St  Loab 
in  the  handling  and  transportation  of  grain  and 
grain  products  and  other  commodities  shipped 
into  St  Louis,  by  preventing  shipment  thereof 
on  steamboat  and  barge  lines  from  St  lioai^ 
as  above  described  at  length. 

For  the  views  expressed  in  the  ease  of  the 
.same  informant  against  the  Atchison,  Tot>eka 
&  Santa  F6  Railway,  supra,  the  pleas  to  the  iu- 
formatlooa  are  sustained,  and  the  writs  quack- 
ed.  All  concur. 


HARWELL  T.  SOUTHERN  FURNITURE 
CO. 

(Conrt  of  Civil  Appeals  of  Tnas.  July  8i 
1903.) 

WRIT  OP  ERROR— AFFIDAVIT  BT  ATTORNEY- 
VALIDITY— PROOF  BEFORR  COURT. 

1.  Rev.  St  1885,  art.  6,  provides  that  when- 
ever it  is  necessary  for  any  party  .to  a  dvi] 
suit  to  make  an  affidavit  it  may  be  made  by 
either  the  party  or  his  agent  or  attorney.  A 
writ  of  error  was  perfected  by  filing  an  affida- 
vit of  poverty  in  lieu  of  a  cost  bond.  Hiid, 
that  the  party's  attorney  was  authorized  to 
make  the  affldn'\'it. 

2.  It  appeared  that  at  the  time  the  aOldnvit 
of  poverty,  which  was  sworn  to  before  the 
judge  trying  the  case,  was  made,  the  court 
was  In  session,  but  there  was  a  temporary  sus- 
pension of  business.  The  judge  was  not 
tnally  sitting  on  the  b«ich.  but  was  in  the 
courtroom  where  business  of  the  court  was  dis- 
patched. Held,  that  the  making  of  the  affidavit 
was  making  proof  before  the  court  trying  the 
case. 

Action  by  L.  0.  Harwell  against  the  South- 
ern Furniture  Company.  On  motion  to  dis- 
miss appeal.  Motion  overruled. 

For  former  opinion,  see  76  S.  W.  92. 

Cbas.  S.  Todd,  for  the  motion,  Glaaa^  EMtrs 

&  King,  (H>I)Ui^. 

RAINEY,  C.  J.  The  defendant  In  error 
bns  presented  a  motion  requesting  conclu- 
stous  of  fact  and  law  on  Its  motion  to  dii*- 
miss  writ  of  error,  which  was  overruled  April 
11,  1903,  with  a  view  of  applying  to  the 
Supreme  Court  for  a  writ  of  error,  and  some 
Is  compiled  with  as  follows: 

The  writ  of  error  was  perfected  by  the 
plaintifT  In  error  filing  an  affidavit  In  lieu 
of  a  cost  bond.  Said  aflSdavit  speaks  for  It- 
tielf  as  to  the  objections  urged  as  to  what  ap- 
pears on  Its  face.  It  was  awom  to  before 
the  Judge  trying  the  case,  and  the  recitations 
In  the  Judgment  entered  nunc  pro  tunc  as  to 

*ri.  Bm  Appeal  and  Brrae,  toL  t.  Cent.  Dig.  | 
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bow  the  proof  of  Inability  to  pay  costs  show 
the  manner  In  which  such  proof  was  made, 
and  we  adopt  the  statements  so  made  In  said 
Judgment  as  our  condnalons  of  fact 

Conclusions  of  Law. 

1.  The  aiSdavIt  being  made  by  the  plain- 
tiff In  error's  attorney  did  not  render  the 
affidavit  defective.  He  was  authorized  under 
the  statute  to  make  It   Rev.  St  1895,  art.  tS. 

2.  The  malting  of  the  affidavit  before  the 
court  trying  the  case  Is  sufficient  proof  un- 
less there  Is  a  contest  But  it  Is  Insisted 
that  the  Judge  was  not  sitting  as  a  court  when 
the  proof  was  made  before  him.  At  the  time 
tlie  affidavit  was  made,  the  evidence  shows, 
in  substance,  that  the  court  was  in  session, 
but  tliere  was  a  temporary  suspension  of 
business.  The  Judge  was  not  actually  sitting 
on  the  bench,  but  was  in  the  courtroom, 
■where  business  of  the  court  was  dispatched. 
We  are  of  the  opinion  that  the  making  of  the 
affidavit  under  those  circumstances  was  mak- 
Injr  .proof  before  the  court  trying  the  case. 

The  motion  to  dismiss  appeal  is  overruled. 


WITCHER  V.  WILES  et  al.* 

(Court  of  Civil  Appeals  of  Texas.  June  13, 
1903.) 

SCHOOL  LANDS— OCCUPANCY  BT  PURCHA3B1R 
—ABANDONMENT. 

1.  Under  Act  Feb.  23,  1900,  c.  11  (Gen.  Lawa 
2(t1b  Leg.  pp.  32,  33),  and  Amendatory  Act 
April  15,  1901,  c.  89  (Gen.  Laws  27th  Les.  p. 
254),  providuig  that,  if  any  purchaser  of  scfaooi 
land  falls  to  reside  on  it,  he  shall  forfeit  it  to 
the  state,  a  purchaser  of  land  which  is  not  de- 
tached must  comply  with  the  conditions  of  ac- 
tual settlement. 

2.  Act  April  16,  1901.  c.  88  (Gen.  Laws  27th 
I^eg.  p.  2Si),  provides  that,  if  any  purchaser  of 
school  land  fails  to  reside  thereon  and  improve 
it,  be  shall  forfeit  it,  and  the  land  shall  he 
again  on  the  market.  A  purchaser  executed  a 
bond  redtiag  a  sale  of  the  land  and  obligat- 
ing falmieir  to  make  title  after  acceptan<»  of 
proof  of  three  years'  occupaucy.  Prior  there- 
to the  purchaser  leased  the  land  to  the  obligee, 
reserving  the  use  of  it  and  continued  in  poa- 
Mft^on,  residing  on  aootber  part  of  the  land. 
Held,  that  the  execution  of  the  instrument  was 
not  an  abandonment  of  the  land  by  the  pur- 
fdiaser,  so  as  to  subject  it  to  another  sale. 

Appeal  from  District  Court,  Childress 
County;  O.  A.  Brown,  Judge. 

Trespass  to  try  title  by  B.  B.  WItcher 
against  J.  A.  Wiles  and  another.  From  a 
Judgment  in  favor  of  defendants,  plaintiff 
appeals.  Affirmed. 

E.  E.  Dlggs,  for  appellant.  W.  B.  How- 
ard and  Q.  8.  Barrett,  for  appellees. 

SPEER,  J.  The  award  of  the  land  In 
controversy  to  appellee  Bayless  must  be  sus- 
tained. His  applications  for  the  survey  and 
to  purchase  being  regular,  and  all  other  re- 
quirements of  the  law  having  been  fully 
complied  with,  he  was  entitled  to  the  award, 
and  his  right  was  superior  to  that  of  Cuw- 
tfaon,  under  whom  appellant  claims,  for  the 
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reason  that  said  Cawthon  was  never  an  ac- 
tual settler  upon  the  land.  The  land  not 
being  detached  land,  the  purchaser,  under 
the  acts  of  1900  and  1901,  must  be  held  to  a 
compliance  with  the  conditions  of  actual 
settlement  See  Act  Feb.  23,  1900,  c.  11 
(Gen.  Laws  28th  Leg.  pp.  32,  33);  Amenda- 
tory Act  April  15,  1901,  c.  88  (Gen.  Lows 
27th  Leg.  p.  254). 

This,  then,  brings  us  to  a  consideration 
of  the  more  Important  question  in  the  onse, 
of  what  effect.  If  any,  Is  to  be  given  to  the 
following  instrument  executed  by  Bayless 
to  appellee  Wiles,  to  wit: 

"The  State  of  Texas,  C!ounty  of  Childress. 
Know  all  men  by  these  presents,  that  I,  W. 
H.  Bayless  of  the  County  of  Childress  and 
State  of  Texas  am  held  and  flrmly  bound  to 
J.  A.  Wiles  of  the  County  of  Childress  and 
State  of  Texas  In  the  sum  of  Five  Hundred 
(¥500.00)  dollars  to  be  paid  to  J.  A.  Wiles 
bis  executors  administrators  or  assigns,  to 
the  payment  whereof  I  bind  myself  my 
heirs  executors  and  administrators  flrmly  by 
these  presents.  Dated  Feb.  24th,  1002.  The 
condition  of  the  above  obligation  Is  that 
whereas  the  above  bound  W.  H.  Bayless 
has  this  day  sold  to  the  said  J.  A.  Wiles  his 
heirs  and  assigns  forever  the  following  de- 
scribed real  estate,  lying  and  being  in  the 
County  of  Childress  and  State  of  Texas  to 
wit:  One  hundred  and  twenty  seven  and 
one  tenth  acres  off  of  the  sooth  psrt  of 
survey  25  block  T  in  Childress  County  Texas 
awarded  to  W.  H.  Bayless  and  containing 
285.7  acres  and  more  fully  described  In  the 
County  surveyor's  records  of  Childress  Coun- 
ty as  the  survey  of  S.  Oawthon  as  a  home- 
stead. The  consideration  paid  for  said  land 
Is  as  foUoTFS  to  wit:  Two  Hundred  and 
Fifty  Dollars  ($250.00)  cash  In  hand  the 
receipt  of  which  Is  hereby  acknowledged. 
Xow  if  the  said  W.  H.  Bayless  shall  make 
or  cause  to  be  made  to  the  said  J.  A.  Wiles 
his  heirs  assigns  or  legal  representatives 
two  years  and  ten  months  from  this  date  or 
after  proof  of  three  years  occupancy  has 
been  made  by  said  W.  H.  Bayless  and  ac- 
cepted at  the  General  Land  Office,  a  good 
and  valid  School  .I^and  title  to  said  premises, 
then  this  obligation  shall  be  null  and  void, 
otherwise  It  shall  remain  In  full  force  and 
effect. 

"Witness  our  bauds  this  24th  day  of  Feb. 
1902.  W.  H.  Bnyless. 

*'J.  A.  Wilea" 

The  application  of  Bayless  to  purchase 
and  the  award  of  the  commissioner  thereon, 
were  made  on  November  21,  1001;  and  It  is 
contended  that,  since  Wiles  has  made  no 
application  to  pnrcliase  the  land,  nor  in  any 
other  way  sought  to  hare  himself  substi- 
tuted as  purchaser,  the  execution  of  the 
above  Instrument  operated  as  a  complete 
abandonment  of  the  land  upon  the  part  of 
Bayless,  and  that  the  same  was  immediate- 
ly again  upon  the  market  for  sale  under  the 
act  of  April  19,  1901  (Gen.  Laws  27th  Leg. 
p.  284)t  and  that  It  sliould  hare  been  award- 
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ed  to  nM>«I)aDt  upon  his  applications  of  date  | 
March  28,  1902,  and  April  26,  1002.  be  be- 
ing at  tbe  time  qnallfled  In  ererj  respect 
to  pnrcbitse,  and  Ids  applications  being  in 
nil  respects  sufficient.  The  testimony  was 
to  the  effect  that  the  Inatroment  showed  the 
real  transaction  between  the  parties,  and 
that  the  eonaidentlon  named  was  paid.  It 
further  showed  that  prior  to  the  execution 
of  the  bcmd  tot  title  Bayless  had  leased  the 
land  to  Wiles  at  10  cents  per  acre  per  yeur, 
reservlug  the  right  to  use  the  same  for 
the  pasturage  of  his  own  stock,  and  bad  nev- 
er surrendered  the  possession  of  the  land  to 
Wiles  under  the  bond  for  title,  but  was  still 
recelTlng  rent  under  the  lease  contract  and 
was  still  pasturing  the  land  jointly  with 
Wiles,  and  was  still  residing  and  making 
his  home  upon  another  part  of  the  285.7 
acres  awarded  to  him,  of  whldi  the  land  In 
controTersy  Is  a  part  Tbe  act  of  April  19, 
1901,  above  cited,  provides:  "If  any  pur- 
chaser shaU  fall  to  reside  upon  and  improve 
in  good  faith  the  land  purchased  by  him  as 
required  by  law,  he  shall  forfeit  said  land 
and  nil  payments  msde  thereon  to  the  state, 
to  tlie  same  extent  as  for  the  non-payment 
of  iuterest,  and  such  land  sball  be  a^aln 
upon  tbe  market  as  If  no  sucli  sale  and  for* 
feiture  had  occurred,  and  all  forfeitures  for 
non  occupancy  shall  have  the  effect  of  pia< 
cinK  the  land  upon  the  market  without  any 
action  whatever  on  the  pai-t  of  tbe  Coui- 
miBSioner  of  the  General  Land  Ofllce."  It 
has  been  held  that  this  act  does  not  apply 
to  sales  under  priw  acts  (Bates  v.  Brattou 
[Tex.  Sup.]  72  8.  W.  157);  but,  treating  tlie 
purchase  of  Bayless  as  one  under  this  act« 
still  we  do  not  think  the  facts  show  aa 
almndonment  of  the  land.  The  contract  be- 
tween himsrif  and  Wiles  contemplates  tbiit 
Bayless  will  continue  to  occupy  the  laud  lu 
compliance  with  law  for  tbe  full  period  of 
three  j'ears,  at  tbe  end  of  which  time  be  will 
make  a  sufficient  sclH>ul-lau(l  deed  conveyint? 
tbe  property  to  Wiles,  Tbe  Legislature  has 
never  seen  fit  to  proscribe  such  coatractK, 
.iiid  the  courts  cunuot  do  so.  Abandonment 
is  a  question  of  fact,  to  be  determined  from 
all '  the  circumstances  in  evldouce,  and  in 
this  connection  It  is  proper  to  consider  such 
a  contract,  ami  to  ^ve  to  it  »ui'h  weight  as 
it  is  entitled  to  In  view  of  all  the  other 
facts  In  evidence.  This  was  done  in  tlm 
trial  court,  and  the  qne^tion  of  abtiiidomuent 
resolved  against  appelinnt.  and  we  cannot 
say  tiint  in  this  the  coart  erred. 
The  Judgment  is  affirmed. 


MOORE  V.  ROIWNJ'OX  et  al.  (BRANDT,  In- 
ten-ener). 

(Court  of  Civil  Appeals  of  Texas.  June  10, 

1003.) 

FBAUDUUENT  CONVEYANCES  —  BTIDENCE  — 
aUPFlCIBNCT  —  ADMISSIBILITY  —  meCLARA- 
TIONS  OF  GRANTOR— HEARSAY  BVIDENCH^- 
INTENT— INSOLVBNCY. 

1.  In  gamisbmeot  against  a  teonnt  of  certain 
ropcrty,  on  the  Isuue  wlicUier  a  truuyfur  of 


the  routs  Hccruinff  from  the  property  dnrine*  a 
certain  year  hail  iieeu  executed  by  the  laitdlvrd 
to  a  third  person  in  fraud  of  the  landlord's 
crpilitors,  the  evidence  examined,  and  held  to 
make  a  case  for  the  jnry. 

2.  Tbe  creditor,  attacking  the  transfv  slioald 
have  t>een  permitted  to  testify  that  elRht  nr 
ten  years  laefore  it  was  made,  and  after  he  ob- 
tained his  judgment,  tbe  landlord  told  hjm: 
"Inasmuch  as  yoa  have  sued  me,  I  never  io- 
tend  to  pay  you;  and,  if  you  ever  collect  it.  it 
will  be  settled  by  law.  Ton  have  appealed  tu 
the  taw,  and  I  will  let  the  law  settle  it." 

S.  The  testimony  was  not  objectionable  as 
hesrsar. 

4.  Objectioa   that  tha  testimony   was  not 

binding  on  the  transferee  was  mitenable. 

5.  To  warrant  the  admission  id  evidence  of 
the  declarations  of  the  grantor,  made  after  the 
sale,  and  tending  to  show  that  it  was  in  fraad 
of  bis  creditors,  a  prima  facie  case  to  defraud 
mast  first  be  established  outside  of  the  declara- 
tions 

a.  A  transfer  M  property  frons  deUw  to 

creditor  is  not  uivalidated  by  the  mere  fact  that 
it  itt  made  in  order  to  defeat  an<rtber  creditor  in 
the  collection  of  bis  chiim. 

7.  The  fact  that  the  debtor  is  hisolvent  would 
not  affect  tha  validity  of  the  transfer. 

Appeal  from  Mflam  Oounty  Court;  R.  B. 

Pool.  Judge, 

Suit  by  James  B.  Moore  against  A.  T. 
Robinson  and  others.  Including  F.  D.  Brandt, 
iiitefveuer.  Judgment  In  favor  of  interven- 
er.  Plaintiff  appeale.  Reversed. 

R.  Lyles  and  Moore  &  Moore,  for  appel- 
lant Hcnderaoi^  Morrison  &  Freeman,  for 
appellees. 


RECTOR,  Special  Jodge.  This  ault  was 
institnted  in  the  iusttce's  court  by  James  B. 
Moore  against  A.  T.  Robinson,  ss  garnishee. 
Moore  had  recovered  a  judgment  In  the  Jus- 
tice's com't  In  1889  against  J.  A.  Picken!<, 
which  Judgment  was  revived  on  January 
8,  1900,  and  upon  this  Ju^ment  In  Octolter 
following  a  writ  of  gamlshmeut  was  sued 
out  and  served  on  antellee  A.  T.  Robinson. 
Robinson  answered  tiMt  he  was  a  t»ant  on 
said  Pickens'  ferm;  that  he  had  rented  said 
premises  from  Pkkcna  in  the  aumuer  of 
1890,  for  tbe  year  1900.  agreeli«  to  psty  him 
as  rent  one-fonrth  of  the  cottw  and  cotton 
seed  raised,  and  f3  per  acre  for  each  acre 
planted  In  com  and  grain;  that  the  rent  due 
on  the  rent  Contract  amounted,  after  de- 
ducting an  accotmt  tn  his  favor  for  expenseie 
and  repairs,  to  f200.95,  which  amount  he 
was  ready  to  pay  to  the  person  to  whom  it 
was  adjudged  to  be  due.  He  farther  an- 
swered that  in  May  or  Jme,  1900,  he  bs'l 
been  notified  that  Pickeas  had  transfentvl 
the  rent  due  for  that  year  to  V.  D.  Bramlr. 
and  prayed  that  Brandt  be  made  a  party, 
and  the  matter  adjudicated,  so,  that  lie  vosM 
be  protected.  P.  D.  Brandt,  one  of  the  ai»- 
pelleea,  Intervened  In  said  suit,  and  set  op 
bis  title  to  the  uoo^  due  as  rent,  allesing 
that  for  a  vaJnable  eonaldoration  be  had 
tMught  aaid  rent  from  J.  A.  Pickens  early  In 
January.  1900,  and  that  ths  same  was  trans- 
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ferred  to  htm  by  said  Plckena,  and  that  be 
had  so  DOtiAed  said  Robinson,  and  prayed 
JtidKm«nt  for  the  amount  stated  Id  BoIiIq- 
SOD'S  answer  to  be  due  as  roit.  The  plain- 
tiff, Moore,  denied  the  allegations  in  Inter- 
vener's petition,  and  further  speclalljr  al- 
leged that,  If  said  Pickens  had  transferred 
ilie  rent  on  bis  place  for  1900  to  laterrener, 
the  same  was  fraudulent  and  simulated,  and 
was  done  under  and  hj  virtue  of  a  con- 
spiracy between  him  and  Intervener,  with 
intent  to  defraud  plaintiff  and  Pickens' 
other  creditors  out  of  tbelr  debts;  that  said 
E*ickenB  was  Insolvent,  as  the  Intervener  well 
knew,  and.  if  he  took  a  transfer  of  said 
rents  from  said  Pickens,  he  took  the  same, 
and  was  then  attempting  to  use  the  same, 
to  protect  said  Pickens  against  the  collection 
of  plaintiff's  debt,  and  for  the  purpose  ot 
defrauding  plaintiff  and  other  creditors. 

The  above  is  a  snfflclent  statement  of  the 
pleadings  of  the  parties.  A  trial  in  the  Jus- 
tice's court  resulted  in  a  Judgment  for  plain- 
tiff, Moore;  and  on .  appeal  to  the  county 
court,  upon  a  trial  de  novo,  Moore  again  ob- 
tained a  Judgment.  From  this  Judgnunt 
Brandt  aH>raIed  to  this  court;  and  the  Judg- 
ment was  reversed,  and  the  cause  remanded, 
upon  Issues  not  Involved  in  this  appeal.  The 
trial  in  the  county  court,  which  resulted 
in  a  Judgment  from  which  this  appeal  was 
taken,  was  had  before  a  Jury.  After  the 
evidence  was  all  In,  the  court  instructed  the 
Jury  to  return  a  verdict  for  intervener, 
Brandt,  which  it  accordingly  did,  and  Judg- 
ment was  accordingly  entered  for  interven- 
er and  against  the  plaintiff.  By  proper 
Aignments  appellant  brings  in  review  the  ac- 
tion of  the  court  below  in  peremptorily  In- 
stmctlng  a  verdict  for  appellee  Brandt: 

The  Oonstltutlon  guarautlea  to  litigants, 
wbui  seasonably  demanded,  the  right  of  a 
trial  by  Jury;  and  it  in  tlie  duty  of  the  court 
to  sealousiy  guard  against  an  invasion  of 
this  rl»;ht.  In  this  case,  the  burden  was  on 
appellee  Brandt  to  show  by  a  preponderance 
of  the  evidence  his  ownership  of  the  reuts 
owing  by  the  tenant.  Robinson,  on  the  Pick- 
ens place  during  the  year  1900.  This  burden 
be  attempted  to  discbarge  by  his  own  testi- 
mony, taken  by  deposition.  BLis  case,  as 
thus  made,  was  attacked  by  appellant  by 
the  proof  of  circumstances  which  he  claims 
warranted  the  Jury  In  disregarding  the  tes- 
timony of  Brandt,  and.  the  case  standing 
thus,  that  he  has  been  denied  his  constitu- 
tional right  of  a  trial  by  Jury.  The  follow- 
ing is  a  sufficient  statement  of  the  facts: 

J.  A.  Pickens  is  insolvent,  and  has  been 
for  the  last  10  or  12  years;  there  being  sev- 
eral Judgments  against  him  during  that  time. 
The  plaintiff  lived  In  Milam  county,  and  the 
Pldcens  farm  Is  in  Milam  county.  The  said 
Pickens  Is  a  brother-in-law  of  appellee 
Brandt,  and  at  the  time  of  the  trial,  and  for 
the  lest  2  years  past,  bad  lived  in  Wallace, 
in  Austin  county,  where  said  Brandt  re- 
sides, and  has  l>een  engaged  as  a  clerk  in 
the  store  of  Brandt  &  Harris  (of  which  ap- 


pellee  Brandt  Is  the  senior  member)  on  a 
salary  of  $50  per  month.  The  Pickens  farm 
is  about  100  miles  distant  from  the  town  of 
Wallace.  Brandt  had  never  seen  the  Pick- 
ens farm,  and  was  unacquainted  with  the 
tenant,  A.  T.  Bobinson.  Pickens  attended 
the  trial  in  the  Justice's  court,  but  never 
testified.  Brandt  attended  the  flrst  trial  In 
the  county  court,  but  did  not  testify.  His 
depositions  theretofore  tak^i  were  used  on 
the  trial.  Pickens  came  to  Milam  county  a 
few  days  before  the  last  trial,  and  remained 
up  to  the  day  wlien  the  case  was  set  for 
trial.  During  tbls  visit  be  went  out  hito 
the  country  to  see  Robinson  ta  get  bim  to 
attend  the  trial  as  a  wltneu.  He  never  tes- 
tified at  any  of  the  three  trials.  Brandt  tes- 
tified, by  deposition  taken  In  1900,  that  about 
January  1,  1900,  he  bought  the  rent  on  the 
Pickens  place  in  Milam  county  from  J.  A. 
PlckCTS  for  $150;  that  he  took  an  ftsslgn- 
ment  of  the  rent  for  a  debt  due  him  by 
Pickens  for  money  that  be  had  furnished  to 
Pickens  over  two  years  before  that  time. 
The  exact  amount  vt  money  that  Pickens 
owed  him  is  not  distinctly  stated;  nor  Is  it 
stated  whether  the  debt  existed  In  tbe  shape 
of  a  note  or  was  due  on  open  account.  He 
does  not  state  whether  the  transfer  was 
made  by  a  writing  or  by  parol.  He  states 
that  J.  A  Pickens  Is  his  brotber-In-law,  and 
was  a  clerk  in  the  store  of  Brandt  &  Har- 
ris on  a  Rfllnry  of  $50  per  month.  He  states 
that  he  did  not  know  that  Pldcens  was  in- 
debted to  Moore,  nor  did  he  know  anything 
about  Moore's  suing  Pickens.  He  also  states 
that  his  claim  Is  not  fictitious,  but  that  the 
transfer  was  made  in  payment  of  Pickens' 
debt  to  him,  and  not  for  the  purpose  of  de> 
laying  and  hindering  the  creditors  ot  Pick- 
ens. He  states  that  in  January,  1900.  he  no- 
tifled  the  tenant,  Robinson,  by  letter  In  bis 
own  handwriting,  that  the  rent  bad  been 
assigned  to  blm;  says  he  was  not  acquaint- 
ed with  Robinson.  The  garnishee,  Bobln- 
son,  testified  that  he  was  not  acquainted  with 
F.  D.  Brandt,  app^ee;  that  in  May  or  June, 
1900,  Joel  Plckena,  a  brotlter  of  J.  A.  Pick- 
ens, delivered  to  him  a  note  which  stated 
tlint  Brandt  was  the  owner  of  the  rent  due 
on  the  Pickens  place  for  that  year;  that  he 
recdved  no  other  notice  from  Brandt,  and 
bad  never  had  any  couununication  wlthUlm; 
that  the  notice  In  May  or  June  was  the  &r»t 
and  only  notice  he  ever  had.  It  also  appears 
In  the  record  that  in  the  fall  of  1899  J.  A. 
Pickens  was  In  Milam  county,  and  tried  to 
collect  the  rent  of  that  year,  but  Robinson 
was  not  then  ready  to  pay,  and  that,  at  tbo 
request  of  Pickens,  Robinson  later  on  pnid 
the  rent  to  one  Burnett,  who,  at  request  of 
Pickens,  remitted  it  to  appellee  Brandt  at 
Wallace,  and  that  J.  A.  Pickens  acknowl- 
edged the  receipt  of  it. 

To  warrant  a  court  in  withdrawing  a  case 
from  the  Jury,  the  facts  ought  to  so  clearly 
establish  the  issue  as  to  exclude  the  idea  that 
Jurors'  minds  might  reasonably  differ  in 
tbeh:  conclusions.  U  rarely  happens  tiiat  In 
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cnseB  of  fraud  the  IssueB  ought  to  be  with- 
drawn from  the  jury.  If  fraud  has  been 
perpetrated,  it  need  not  be  expected  that  the 
guilty  party  will  admit  It;  and  the  party  who 
attacks  the  tranaactlon  must  necessarily  re- 
sort to  circumstances  to  uncover  what  Is 
generally  hidden  and  covered.  The  negative 
fact  that  appellee  Brandt,  thongh  present  at 
one  trial,  did  not  testify  In  persMi,  resting, 
as  he  was,  under  a  charge  of  fraud,  and  the 
further  fact  that  at  no  trial  did  J.  A.  Pickens 
testify,  either  in  person  or  by  deposition, 
might  be  considered  by  the  jury.  The  jury 
bad  the  right  to  take  into  consideration  the 
fact  that,  about  the  date  appellant  revived 
hfs  old  judgment  against  Pickens,  appellee 
Brandt  claims  be  obtained  the  transfer  of 
rent  on  a  place  100  miles  away  from  bis 
home,  due  on  a  farm  he  bad  never  seen,  by 
a  tenant  whom  be  did  not  know,  and  before 
the  crop  thereon  wbb  pitched.  We  do  not 
wish  to  be  understood  as  expressing  any 
views  by  this  court  npon  the  tects;  but  the 
drcnmstances  are  stated  only  to  emphasize 
the  reasons  why  we  tbiiA  the  court  below 
committed  error  in  instructing  a  verdict  In 
tills  case.  Appellee's  case  was  wholly  made 
by  bis  own  testimony.  Being  an  Interested 
witness,  the  jury  might,  If  it  saw  fit,  disre- 
gard his  testimony.  They  were  the  exdnsive 
judges  of  the  credibility  of  the  witnesses; 
and,  where  tht  vritness  is  an  Interested  party, 
the  Jury  may  discredit  blm.  This  rule  is  too 
well  established  to  be  any  longer  an  open 
qnestlon.  I.  &  G.  N.  R.  R.  Go.  t.  Johnson 
(Tex.  GiT.  App.)  55  S.  W.  791;  Gonzales  t. 
Adoue  (Tex.  Civ.  App.)  56  S.  W.  548;  Son- 
nenthell  v.  Morleln  Brew.  Co.,  172  U.  S.  408, 
19  Sup.  Ct  233,  4S  Ij.  Bd.  402.  These  cases 
discuss  the  qnestlon  and  cite  esses  support- 
ing the  doctrine.  As  the  case  must  be  re- 
versed for  the  error  pointed  out.  it  will  be 
necessary  to  consider  other  assignments  com- 
plaining of  the  cxcIasItHi  ot  evidence  offered 
on  the  trial. 

Appellant  In  bis  sixth  ass^nment  com- 
plains of  the  refusal  of  the  court  to  permit 
htm  to  testify  to  a  conversation  tbat  oc- 
curred between  blm  and  J.  A.  Pickens  eight 
or  ten  years  ago,  after  be  had  obtained  a 
Judgment  a^Inst  Pickens,  In  which  said 
Pickens  stated:  "Inasmuch  as  yon  have  sued 
me,  I  never  Intend  to  pay  you;  and,  If  yon 
ever  collect  It,  It  will  be  settled  by  law. 
Ton  bare  api)ealed  to  the  law,  and  I  will 
let  the  law  settle  It."  Pickens  was  char- 
ged with  fraud  In  covering  up  his  property, 
and  his  motives  and  intent  were  In  Issue, 
and  any  evidence  that  wonid  explain  his 
conduct  was  admissible.  The  objection  tbat 
said  conversation  was  hearsay,  and  not  bind- 
ing on  intervener,  Brandt,  ought  to  have 
been  overruled,  and  the  evidence  admitted. 
McKlnnon  t.  Eeliance  Lumber  Co.,  63  Tex. 
31. 

In  the  seventh  and  eighth  asslRnments  ap- 
pellant complains  of  the  refusal  of  the  court 
to  permit  blm  to  prove  a  certain  statement, 
alleged  to  have  been  made  by  J.  A.  Pick- 


ens, In  reference  to  the  collection  of  the  rent 
on  the  Pickens  place  for  the  year  1899.  It 
occurs  to  us  that  all  that  was  admissible 
with  respect  to  tbat  conversation  Is  found 
in  tlie  record,  and  that  the  excluded  portion 
was  hearsay  and  was  properly  excluded. 

By  proper  assignments  appellant  challen- 
ges the  rulings  of  the  trial  court  in  exclud- 
ing evidence  offered  to  be  shown  by  the 
garnishee,  Robinson,  relating  to  acts  and  dec- 
larations of  J.  A.  Pickens  on  two  occasions- 
one  Just  after  the  trial  In  the  justice's  court, 
aud  the  other  Just  before  the  last  trial  in 
the  county  court.  In  the  ftrst  converEation 
he  sought  to  show  that,  immediately  after 
the  trial,  Pickens  went  to  the  witness*  house 
and  requested  blm  to  pay  over  the  rent  to 
Brandt,  stating  that  Brandt  was  financially 
able  to  protect  blm,  if  Moore  finally  won; 
tbat  they  were  going  to  appeal,  and  that  be 
(Pickens)  had  been  kind  to  him  (Robinson), 
and  it  would  be  a  great  accommodation  to 
him  (Pickens).  On  the  otber  ctrnversatlon 
with  said  witness,  appellant  ottered  to  sbow 
tbat  said  Pickens  stated  to  Robinson:  "The 
case  of  Moore  against  yon  as  garnishee  on 
my  place  is  set  for  to-morrow,  and  I  am 
anxious  for  yon  to  attend  the  trial,  and  have 
come  out  beie  to  get  yon  to  do  so."  The 
general  rule  is  well  settled  that  tbe  declara- 
tions of  a  grantor,  after  bis  sale,  cannot  be 
received  to  impeach  his  conveyance.  Ham- 
burg V.  Wood,  66  Tex.  177,  18  8.  W.  623: 
Hinson  T.  Walker,  65  Tex.  106;  Winchester 
Partridge  Oo.  Creary,  116  U.  8.  105,  6 
Sup.  Ot.  369,  29  L.  Ed.  591.  There  are  ex- 
ceptlons  to  the  mle,  bowever,  which  are  uni- 
versally recognized:  (1)  Where  there  bas  been 
a  prima  fade  case  of  fraud  establisbed.  as 
where  the  Ibing  granted  has  a  corpus,  and 
the  possession  of  the  thing  after  the  sale  re- 
mains with  the  seller;  (2)  where  tbe  decla- 
rations ate  made  in  the  presence  of  the  ven- 
dee, and  he  acquiesces  in  tiie  statemoita.  w 
asserts  no  rights  where  he  ought  to  i^eak; 
and  (3)  where  the  evidence  establishes  a  con- 
tinuing conspiracy  to  defraud  between  tbe 
vendor  and  rendee. 

It  is  Insisted  that,  vnder  the  last  excep- 
tion, the  testimony  ought  to  have  been  ad- 
mitted. It  is  also  well  recognized  in  tbe  de- 
dritms  that  a  prima  fade  case  to  defraud 
must  first  be  established,  ontslde  of  and  in- 
dependent of  the  said  declarations,  btfore 
the  latter  are  admissible  In  evidence.  It 
would  be  a  dangerous  practice  to  allow  tbe 
testimony  and  attempt  to  limit  Its  conslderv- 
tlou  by  the  Jury,  only  in  the  event  they 
found  a  prima  fade  case  had  first  been  es- 
tabll^ied.  Otherwise,  the  Jury  might  flml 
the  conspbacy  from  the  declarations  alone. 
Under  the  facta  In  the  record,  we- do  not 
believe  thwe  was  error  In  exdndlng  said 
declarations.  Winchester  I^rfdge  Oo.  r. 
Creary,  116  U.  8.  166,  6  Snp.  Ct  369.  20  L. 
Kd.  591. 

If  Pickens  owed  Brandt  a  debt  he  had 
the  right  to  prefer  him:  and  it  would  u<it 
invalidate  his  transfer  of  the  rent  to  show 
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tbnt  be  Intended  to  defeat  Moore  In  the  col- 
lection of  his  Judgment,  provided  he  trans- 
ferred 00  more  property  than  vaa  reason- 
ably mifflclent  to  pay  hie  debt  to  Brandt 
Nor  would  the  InsolTency  of  Plckena  affect 
Brandt's  title  to  the  i^operty  transferred. 
IM  Belle  T.  TtdbaU,  68  Tex.  165.  6  S.  W. 
672.  If  Brandt's  testimony  wae  true,  the 
aBslgnment  of  the  rent  was  for  f  150,  which 
paid  the  debt  of  Pickens  to  him,  and  the 
fact  that  the  rent  pxored  to  be  worth  $200 
wonld  constitute  no  ground  for  attacking 
hie  title  to  same,  nnder  the  facta  ftnmd  in 
the  record.  Besides,  appdlant;  on  the  stand 
as  a  witness  in  his  own  behalf,  expressly 
stated  that  he  did  not  attack  the  transfer. 
If  there  was  one,  on  the  ground  that  more 
property  was  conveyed  than  the  alleged  debt. 
This  disposes  of  appellant's  fifth  assignment. 

For  the  errors  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


FORD  V.  BROWN.* 
(Conrt  of  Oirll  Appeals  of  Texas.  Joly  1, 

1903.) 

PUBLIC  LANDS— ACTUAL  SETTLEMENT— RIGHT 
TO  QUESTION— PURCHASE— PRB- 
HATURB  APPLICATION. 

1.  Plaintiff,  in  trespass  to  try  title  to  land 
which  defendant  maae  application  to  pnrchase 
as  additional  laud  to  his  home  section,  is  not 
precluded  from  gaestioning  defendaot^s  actual 
settlement  on  the  home  section  at  the  time  of 
the  application,  either  by  the  original  acceptance 
of  the  application,  or  by  proof  of  occupancy  be- 
fore the  land  commissioner,  after  commence- 
ment of  the  action,  and  issuance  of  his  certifi- 
cate. 

2.  An  application  by  an  actual  settler  to  pur- 
chase school  land,  though  premature  and  re- 
jected, because  made  before  the  appraisement  of 
the  land  was  filed  In  the  office  of  the  county 
clerk,  gives  him  a  title  against  one  who  filed 
an  application  to  purchase  it  as  additional  land 
to  bis  home  section,  iuvalid  because  he  was 
not  an  actual  settler  on  his  home  land. 

Appeal  from  District  Court,  Ooncbo  Coun- 
ty; John  W.  Ooodwln,  Judge. 

Trespass  to  try  title  by  W.  T.  Browii 
njtalust  Henry  Ford.  .Tudgment  for  plain- 
tiff. Defendant  appeals.  AfiBrmed. 

John- 1.  Oulon,  W.  A.  Wright  G.  H.  Gaf 
land,  and  J.  W.  Hill,  for  appellant  Jen- 
kins &  McCartney,  for  appellee. 

STBEBTUAN,  J.  On  a  former  day  of 
this  term  we  certified  certain  questions  of 
law  arising  in  this  case  to  the  Supreme 
Court  Ford  t.  Brown,  7  Tex.  Ct  Rep.  S22, 
74  S.  W,  635.  The  opinion  of  the  Supreme 
Court  is  referred  to  for  the  facta  there  found 
by  us.  From  the  facts  there  stated  it  ap- 
pears that  on  August  23.  1897,  at  12K)5 
o'clock  p.  m.,  appellee.  Brown,  being  an  ac- 
tual settler  thereon,  filed  his  application  in 
proper  form  in  the  general  land  office,  to 
purchase  section  204,  state  school  land.  In 
Cbncho  county,  located  under  a  certificate 

*Wrlt  of  error  pending  lo  Supreme  Court 


to  BeattT*  Seals  &  Forwood.  This  oppllca- 
tUm,  however,  under  the  declslou  of  the  Su- 
preme Court,  was  premature,  being  made  40 
minutes  before  the  appraisement  of  said  sec- 
tiott  was  filed  In  the  office  of  the  county 
clerk  of  Concho  county.  On  the  same  day, 
at  4:29  p.  m.,  after  the  land  was  on  tiie 
market  appellant  Ford,  filed  bis  applica- 
tion to  purchase  said  sectton  204,  as  addi- 
tional land  to  his  home  section,  which  was 
section  No.  2,  H^,  T.  &  B.  R.  R.  Co.  lands. 
Ford,  however,  as  fotmd  by  the  Judgment 
did  not  make  his  first  payment  on  the  land 
In  controvert  until  November  2, 1897.  Ford's 
application  to  purchase  bis  home  section 
was  filed  August  21,  1897,  and  was  in  com- 
pliance with  law,  except  as  to  bis  settle- 
ment thereon  and  first  ^lyraent  hereinafter 
mentioned. 

The  second  question  certified  was  as  fol- 
lows: "If  aaid  land  was  not  subject  to  sale 
until  said  clerk  had  been  so  notified,  could 
appellee  acquire  any  Interest  or  title  In  said 
land  by  Tlrtue  of  his  application,  filed  In  the 
general  land  office,  40  minutes  before  sudi 
notice  was  recdved  by  the  county  derk  of 
Cfmcho  county;  said  application  having  aft- 
erwards been  rejected  by  the  commissioner 
of  tlie  land  office?"  Appellee,  Brown,  who 
filed  the  premature  application,  being  the 
ptelntifl  In  the  case,  and  bound  to  recover. 
If  at  all,  upon  the  strength  of  his  own  title. 
It  did  not  occur  to  us  that  the  validity  of 
Ills  application  would  be  dependent  upon 
tects  which  subsequently  transpired  with 
reference  to  the  application  of  appellant. 
Ford.  Being  wAvr  this  impression,  we  fail- 
ed to  Include  in  our  certificate  a  fact  which 
now  appears  to  be  of  vital  Importance. 

The  Jury,  In  response  to  a  special  issue, 
found  that  appellant,  Ford,  was  not  an  ac- 
tual settler  on  his  home  section  at  the  time 
he  applied  to  purchase  it.  Appellant  com- 
plains of  this  finding  as  against  the  evi- 
dence; but  after  a  careful  examination  of 
the  statement  of  facts,  we  conclude  that  the 
evidence  Is  sufficient  to  sustain  the  findlu;; 
of  the  Jury  upon  this  Issue.  From  this  .It 
follows.  In  our  opinion,  that  the  application 
of  appellant  to  purchase  the  section  In  con- 
troversy was  Invalid.  In  reaching  this  con- 
clusion, we  have  not  failed  to  consider  the 
fact  that  after  the  Institution  of  this  suit 
appellant  In  accordance  with  Rev.  St.  189.~>, 
art.  4218J,  made  proof  of  his  three  years' 
occupancy  of  bis  home  section,  and  obtained 
the  certificate  of  the  land  commissioner, 
which  was  introduced  In  evidence.  We  do 
not  think  that  the  question  of  actual  settle- 
ment upon  the  home  section  would  he  con- 
cluded, either  by  the  original  acceptance  of 
the  application  to  purchase,  or  by  the  proof 
of  occupancy  before  the  land  commissioner, 
and  the  Issuance  of  his  certificate  after  this 
had  become  a  material  issue  pending  In  this 
suit  Franklin  v.  Klriln  (Tex.  Civ.  App.) 
74  S.  W.  592;  May  v.  HoilinBsworth  (Tex. 
Civ.  App.)  74  S.  W.  592;  Uiiukln  T.  Mastler 
(Tex.  Civ.  App.)  73  S.  W.  970. 
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While  we  did  not.  In  oor  certlflcate,  al- 
lude to  any  defect  In  the  aiu'lJcntion  ot  ap- 
pellant, Ford,  yet  the  Supreme  Court,  in  an- 
swering the  qoestion,  indicate  the  Importance 
and  the  effect  of  this  fact.  They  answer: 
"At  Bffninst  one  *rfto  tpjMed  io  pvrotiase  the 
land  after  the  notice  had  baen  raccivei  bv 
the  derk,  the  appoilee  did  not  acquire  any 
rlglit  or  title  in  the  land  by  his  application 
which  was  prematurely  made."  (Italica  are 
ours.)  It  may  be  true  that  the  Supreme 
Oourt  has  not  committed  itself  to  the  con- 
verse of  this  proposition;  that  is,  that  la 
the  absence  of  a  valid  application,  made  aft- 
er the  land  was  on  the  market,  appellee 
would  acquire  title  by  his  rejected  premature 
application,  which  he  could  enforce  as  plain- 
tiff in  an  action  of  trespass  to  try  title.  The 
establishment  of  this  rule  gives  rise  to  some 
interesting  speculations,  as  illustrated  b7  the 
facta  of  this  case. 

There  Is  no  evidence  In  the  record,  aside 
from  thto  eontlnned  occupancy  of  appellee, 
and  the  foct  that  the  application  and  obli- 
gation and  money  were  not  withdrawn,  to 
indicate  a  renewal  of  the  appllrnthm  by  ap- 
pellee, or  an  insistence  on  it  after  the  land 
came  onto  the  market;  and,  if  these  facts 
are  sufflclent  to  show  that  appellee  was  In- 
sisting upon  his  application,  would  they  not 
become  (HKratlve  eo  Inatsnto  when  the  land 
'  came  on  the  market;  so  as  to  preclude  any 
subsequent  applicant  from  acquiring  title? 
If  not,  what  time  mnit  tiapse  before  they 
would  be  i^ven  that  effect?  We  can  con- 
cdre  that  fiicta  might  possibly  arise  which 
would  be  tantamount  to  a  renewal  of  the  pre- 
mature application,  without  actually  refiling 
It  after  the  land  canie  on  the  maAet;  but 
we  do  not  think  that  we  have  such  facts  in 
this  record.  Again,  as  we  have  stated,  the 
first  payment  was  not  made  appellant  on 
the  land  in  controversy  until  November  2, 
1897;  appellee's  application  having  been  fil- 
ed August  23,  1897.  Suppose  appellant  had 
been  an  actual  settler,  but  had  failed  to 
make  his  payment  as  stated,  sppellee  would 
then  have  had  a  title  which  be  could  have 
maintained  until  November  2d;  but  could 
he  have  maintained  it  after  that  time?  If 
not  how  long  will  tiie  title  under  a  prema- 
ture rejected  application  be  held  in  suspense 
to  await  the  filing  of  a  valid  application  after 
the  land  Is  placed  on  the  market?  These 
and  other  dilflculties  suggest  themselves  to 
tbe  writer  as  Ukcly  to  arise  in  applying  the 
doctrine  which  makes  the  validity  of  a  pre- 
mature application  dependent  upon  the  filing 
of  a  valid  applfoitlon  after  tbe  land  is  on 
the  market  We  do  not  deem  it  necessary 
or  proper  to  express  any  o^nlon,  but  sim- 
ply suggest  them  as  being  possibly  helpful 
in  Ae  flnal  determination  of  the  case. 

Appellee  has  filed  a  motion  requesting  us 
to  find  tbe  additional  facts  above  stated  with 
referonce  to  tbe  time  of  first  payment  by 
appellant  on  the  land  In  controversy,  and 
with  reference  to  appellant's  settlemfnt  on 
his  home  section,  and  to  certify  additional 


questions  to  the  Supreme  Court  predicated 
on  said  findings.  We  have  found  tbe  facts 
as  requested,  but  we  regard  the  intimation 
of  the  Supreme  Court  upon  the  question  dis- 
cussed as  BO  strong,  under  the  drcumstan- 
ces,  that  we  are  constrained  to  Itollow  it  in 
iite  disposition  of  tbe  case,  and  OTttmJe 
the  motion  to  certify.  We  are  impelled  to 
this  action  upon  the  motion,  not  mo  much 
because  we  are  free  from  doubt  on  tbe 
questions  discussed,  as  tjecause  the  deciaiou 
of  the  case  Is  soch  as  to  glre  the  Supreme 
Court  Jurisdiction  upon  application  for  writ 
of  error,  and  this  course  will  in<obably  ef- 
fect a  speedier  dispositliKi  of  the  salt  tban 
to  grant  the  motion  to  certif;r< 

We  have  carefully  ezamUwd  tbe  remalnin;; 
assignments  of  error,  and  some  of  tbem  arc 
In  effect  disposed  of  In  our  findings  of  tact 
stated  herein  and  In  the  certlflcate  above 
referred  to.  We  find  no  error  in  the  Jodf- 
ment.  and  It  is  accordingly  afllrmed. 

Affirmed. 


WREN  et  aL  v.  HOWLAND  et  aL 
(Court  of  Civil  Appeals  of  Texas.  June  17. 
1903.) 

TREBPABS  TO  TRY  TlTLE-BVIDBNCE-PEi;i  ■ 
GttEE  —  DEEDS  -  BECOtlDS  —  DBSCBIPTIO^  - 
POWER  OF  ATTOHNEY—LNAUTHORIZKD  REC- 
ORD—LAND OFFICE-^BCIUVES. 

1.  Where  detendanti  in  trespass  to  try  title 
went  into  possession  and  coutinuetl  in  auch  po>- 
sesaiou  during  the  coverture  ol  the  owner  of 
the  land,  limitatioiiB  did  not  begio  to  niu  in 
favor  of  defendaotB  uatil  termiuation  or  the 
coverture.  .  l    ...  * 

2.  A  curatrix,  acting  under  authority  of 
probate  court  of  I-ouisiaiia.  could  not  make  a 
valid  conveyDuce  of  land  belongiiig  to  the  wanl 
and  situated  ia  Texas. 

8.  Under  Act  May  12,  184G,  p.  237  (Hart. 
Dig.  art.  2,191).  providing  that  the  proof  of  any 
Instrument  of  writing,  for  the  purpose  of  be- 
ing recorded,  shall  be  by  the  subscribing  wu- 
aesses  appearing  before  aonie  authorized  ofEc-er 
and  KUling  that  they  saw  the  grantor  subscribe 
the  same,  or  that  the  grantor  acknowledged 
in  their  presence  that  he  subscribed  the  same, 
and  that  they  signed  as  witnesBes  at  the  requen 
Of  the  grantor,  and  that  the  officer  taking  such 
proof  shall  mnke  his  certificate  under  his  offlcm! 
peni,  it  is  not  necesearj-  that  the  officer  s  cpr- 
tilicnte  should  state  tiiat  the  subacrOilns  wit- 
uesses  were  known  to  him. 

4.  Whore  the  execution  and  delivery  of  a  deed 
were  entablished  by  evidence  not  objected  to. 
the  alleKL'd  erroneous  adiiiisaion  of  a  certificalv 
of  ackiiowledRnieat  was  harmless. 

5.  Where  objection  Is  made  to  the  introdiu'- 
tion  of  a  statement  in  a  deed  as  a  whole,  fcu^h 
objection  is  not  fiiliictent  to  raise  tbe  question 
of  the  admis.'iibility  of  a  specific  part  of  the 
statement,  and  it  was  not  error  to  admit  tlu- 
entire  statement,  If  any  part  thereof  was  proper 
evidence. 

6.  In  trespass  to  try  title,  where  it  was  hi 
issue  wbethor  plninUfTs  remote  gnintor  was  the 
son  of  the  original  patentee  of  the  land,  a  dfwl 
wherein  such  remote  grantor  stated  that  he  wns 
tbe  son  of  the  original  patentee,  and  the  onl; 
heir,  with  the  excepti<m  of  his  mother,  w«< 
properlj'  admitted. 

7.  In  trespass  to  try  title,  a  void  deed  under 
which  defcndantp  claim  may  be  put  in  evidence 
by  plaintiff  to  show  common  source  of  title. 

V 1.  See  Llmttatlgo  of  Actions,  TOL  tt,  Ccfit- 
Dlg.  i  401. 
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S.  In  trespBSB  to  try  title,  defendaDti  could 
Dot  be  regarded  as  inuocent  porcbaeera  of  the 
land  In  controTorsy,  where  oae  deed  forming 
a  part  of  their  chain  of  title  was  abeolntelr 
Toid. 

9.  In  trespass  to  try  title,  certified  copies 
of  the  record  in  proceeding  in  a  foreign  state, 
orer  which  the  court  in  miich  the  procee<Ungs 
were  had  had  no  jisMlctlon,  were  not  admieal- 
bie  in  evidence. 

10.  Where  certified  copies  of  the  record  ia  a 

Broceeding  in  a  foreign  state  were  not  admiaai- 
le  in  evidence,  becaose  the  conrt  in  which  snch 
proceedings  were  had  was  without  Jurisdiction, 
partial  contenta  of  sodi  cepiee  were  not  admli^ 
ble  to  prove  statements  therein  contained. 

11.  Under  the  express  provisions  of  Rev.  St. 
1895,  art.  280*;,  certified  copies  of  the  record 
of  procee^nga  in  conrts  of  this  state,  node  un- 
der a  seal  of  the  cuatodian  of  such  record,  ate 
admissible  in  evidence. 

12.  In  trespass  to  try  title,  hi  which  defendants 
denied  that  plaintiff's  remote  grantor  was  the 
son  of  the  wigiual  patentee  of  the  land,  the 
pleadings  in  a  suit  for  divorce  by  tbe  wife  of 
snch  onginal  patentee,  in  which  she  prayed  for 
the  castody  of  a  minor  child,  :wbo  was  after- 
ward nlaintiff's  remote  grantor,  were  admissible 
in  evidence. 

13.  In  trespass  to  try  title,  where  plaintiff 
daimed  under  a  deed  from  a  married  woman, 
her  testimony  that  her  buaband  always  recog- 
nized tbe  land  as  her  separate  property,  and 
that,  at  tbe  time  the  land  was  conveyed  to  her, 
ber  husband,  herself,  and  the  grantor  under- 
stood  that  the  title  was  to  vest  in  her  as  her 
individnal  property,  was  admissible  to  prove 
that  the  land  was  her  separate  property,  and 
that  she  therefore  had  the  right  to  convey. 

14.  A  power  of  attorney  with  reference  to  the 
Bale  of  land  is  not  entitled  to  record  in  a  county 
in  which  none  of  tile  land  la  situated. 

16.  Where  a  power  of  attorney  with  referenoa 
to  tiie  sale  of  lands  was  recorded  in  a  county 
in  whldi  none  of  the  land  was  situated,  a  copy 
of  the  record  filed  in  the  land  office  did  not  be- 
come an  archive  of  that  office. 

10.  In  trespass  to  try  title,  in  which  it  was  in 
issue  whether  plaintiff's  remote  grantor  was  the 
son  of  the  original  patentee  of  the  land,  evi- 
deiice  that  the  wife  of  the  original  pat^itee 
on  one  occasion  weat  to  see  the  grave  of  this 
remote  grantor,  saying  that  it  was  that  of  her 
son,  etc.,  was  admissible  as  tending  to  show 
that  plaintiff's  remote  grantor  was  the  son  of 
the  wife  of  the  original  patentee. 

17.  This  evidence  was  also  admisaibla  as  show- 
ing that  plaintltTs  remote  grantor  was  dead,  as 
a  predicate  for  tbe  introduction  of  a  deed  con- 
taining a  declaration  by  him  that  he  was  tbe 
fion  of  the  original  patentee. 

15.  In  trespass  to  ti?  title,  where  it  was  in 
tssoe  f^etiier  plaintifrs  remote  grantor  was  the 
sou  of  the  original  iwtentee  of  the  land,  tbe 
Family  Bible  of  plaintiff's  remote  grantor,  iden- 
tified by  his  eon,  was  admissible  to  show  that 
such  remote  grantor  was  the  son  of  the  original 
patentee. 

19.  In  trespass  to  try  title,  in  which  it  was 
in  issue  whether  plaintiff's  remote  irrantor  waa 
the  son  of  the  original  patentee,  iu  which  a  wit- 
ness had  testified  for  defeudant  that  a  person 
nf  tbe  eame  .surname  as  plaintiff's  remote  gran- 
tor, but  of  a  different  given  name  from  tbe 
(irixinal  patentee,  was  the  husband  of  the 
ivoman  who  was  admitted  to  be  tbe  mother  of 
plninttlTs  remote  srnntor.  testimony  by  wit- 
nesses who  Imew  this  witness,  to  show  that  his 
mental  capacity  and  faculties  of  recollection 
were  much  impaired,  was  admissible. 

20.  In  trespass  to  try  title,  where  It  was  in 
Issue  whether  plaintiff's  remote  grantor  wbb  the 
son  and  hwr  of  the  original  patentee,  evidence 
of  declaratioos  made  by  a  woman  who  was  ad- 
mitted to  be  the  rootber  of  plaintiff's  remote 
l^antor  as  to  his  pedigree  and  her  relationship 
with  the  oiteioal  patentee,  mad*  long  prior  to 


any  controversy  about  the  ownerAip  of  the 
land,  was  admissible. 

21.  Where  the  record  on  appeal  dose  not  eon- 
tain  any  requested  instruction  iu  writing,  idgn- 
ed  by  the  appellants  or  their  attorneys,  no  error 
In  refnsal  to  give  diargea  requested  by  appel- 
lants is  shown. 

22.  An  assignment  of  error  embracing  more 
than  one  distinct  qoesUoa  wUI  not  ha  consid- 
ered on  appeal. 

Appeal  from  District  Oonrt,  Caldwell  Coun- 
ty; L.  W.  Moore,  Judge. 

Action  by  Amelia  M.  Howland  and  hus- 
band against  James  A.  Wren  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.  Affirmed. 

A.  B.  Storey,  Jm.  L.  Storey,  8.  B.  McBrlde, 
and  Walton  &  Walton,  for  appellants.  Will 
'  G.  Barber  and  E.  B.  Ooopwood,  for  appellees. 

'     FISHER,  0.  J.  This  Is  an  action  of  tres- 
!  pass  to  try  title,  and  was  originally  brought 
I  by  Ainella  M.  Howland  and  her  husband, 
I  James  A.  Howland,  to  recover  an  undivided 
j  one-balf  Interest  In  a  league  and  labor  of 
land  situated  in  Hays  county,  patented  to  the 
!  hrfrs  of  David  Wilson.   In  1896  Mrs.  How- 
I  land  died,  when  ber  husband,  Thomas;  A. 
'  Howland,  and  her   son,   Henry  Howland, 
!  made  tbemselves  parties  plalntlCT,  and  sought 
j  to  recover  as  the  heirs  of  Mrs.  Amelia  How- 
land.  Tbe  defendants,  wbo  were  James  A., 
John,  and  Mack  Wren,  O.  G.  Parke,  S.  M. 
Heard,  and  fi.  F.  Hemdon,  for  answer  filed 
certain  demurrers,  pleaded  not  guilty,  and 
pleaded  the  statutes  of  llmU:itIons  of  three, 
-  five,  and  ten  years,  and  Improvements  In 
good  faltb.    In  reply  to  tbe  pleas  of  limita- 
tion, tbe  plaintiffs  pleaded  the  coverture  of 
;  Mrs.  Amelia  M.  Howland  from  1853  to  the 
I  time  of  her  death  In  1898.    The  questions 
arising  on  tbe  evidence  and  pleadings  in 
tbe  trial  conrt  were  submitted  to  tbe  Jury 
,  by  special  issues,  and,  upon  tbe  answers  re- 
j  turned  by  the  verdict  of  the  Jury  In  response 
I  to  the  special  Issues  snbmltted,  tbe  trial  court 
I  rendered  Judgment  In  favor  of  plaintiffs  for 
the  land  sued  for,  and  rendered  Judgment 
'  adjusting  the  value  of  Improvements  erected 
I  by  the  defendants  and  tbe  rents  dne  plaln- 

tUfs  from  tbe  defendants. 
I     There  are  no  assignments  of  errors  by  any 
,  of  the  defendants,  who  are  appealing  from 
I  the  judgment  of  the  trial  court,  complaln- 
:  liig  of  so  mucb  of  the  Judgment  as  relates  to 
the  subject  of  Improvements  and  rents.  Ap- 
1  pellants  In  their  brief  make  this  statement: 
'  "Tliere  are  four  main  Issues  In  tbe  case: 
(1)  As  to  the  heirship  of  plaintiffs'  remote 
j  vendor,  James  M.  Wilson,  as  tbe  beir  of 
I  David  Wilson,  the  grantee  of  tbe  land;  (2) 
I  whether  the  land  In  controversy  was  the  sep- 
I  arate  property  of  Amelia  M.  Howland,  the 
I  plaintiff,  under  coverture  when  the  suit  was 
I  brought,  who  died  pending  the  litigation;  (3) 
whether  defendants  were  purchasers  of  the 
land  bona  fide,  for  value,  and  without  notice 
in  tbe  meaning  of  tbe  law;  (4)  as  to  whelbor 
defendants  have  acquired  tiie  land  sued  for 
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by  tbe  statutes  of  llmltatioiu  of  five  yean, 
under  all  tbe  facts.  And.  Incidentally,  the 
subject  of  Tsluable  ImproTementa  In  good 
faith  -was  biTOtred.'*  Tbls  statnnent  <tf  the 
Isanes  Inrolred  Is  substantially  correct,  and 
Is  apparently  acquiesced  In  by  tbe  appellees, 
In  that  It  is  not  denied  or  controverted  In 
their  brief.  As  said  before,  we  do  not  find 
where  any  objection  Is  raised  to  that  portion 
of  the  Judgment  of  tbe  trial  court  that  re- 
lates to  tbe  subject  of  improrementa  In  good 
faith. 

We  find  tbe  facts  material  to  tbe  disposi- 
tion of  tills  case  to  be  as  stated  In  the  foK 
lowiiv  condensation  of  the  many  tects  es- 
tablished by  the  special  verdict  of  the  Jury, 
and  some  addltlona]  facts,  at  shown  by  tbe 
evidence  in  the  record: 

Tbe  league  and  labor  of  land,  a  part  of 
which  is  In.  controversy,  and  which  Is  situat- 
ed in  Hays  county,  Tex.,  was  granted  to  tbe 
hdrs  of  David  Wilson  by  patent  of  date 
July  3,  1847.  TlilB  patent  is  based  upon  a 
land  certificate  issued  to  David  Wilson  by 
the  board  of  land  commisstoners  of  Harrla- 
burg  county,  Tex.,  on  Febmaty  2,  1838,  for 
one  league  and  labor  of  land.  The  certifi- 
cate recites  that  on  the  day  of  Its  date 
David  Wilson  appeared  in  person  before  said 
land  board,  and  proved  according  to  law  that 
he  bad  arrived  In  the  Republic  of  T«cas  In 
the  year  1835,  and  that  be  was  a  married 
man.  On  October  9, 1830,  In  Indiana,  David 
Wilson,  the  grantee  mentioned  In  the  two 
above  Instruments,  married  Ophelia  P.  Mor^ 
rell.  About  1831  or  1832,  there  was  bom 
of  tblB  marriage  a  male  child  that  was  snb- 
seqnently  named  James  M.;  and  the  evi- 
dence authorizes  the  conclusion  that  this 
was  the  only  child  bom  of  that  marriage. 
David  Wilson,  the  grantee,  is  shown  to  be 
dead,  and  tbe  evidence  warrants  the  conclu- 
Blon  that  he  died  at  some  period  of  time 
between  tbe  years  1841  and  1847;  and  upon 
bis  deatb  the  land  descended,  one-half  to  his 
son  James  M.  Wilson,  and  one-half  to  bis 
wife,  Mrs.  Ophelia  P.  Wilson,  as  her  com- 
munity interest  It  is  the  interest  of  James 
M.  Wilson  only  which  Is  tn  controversy  In 
this  suit.  May  30, 1854,  James  M.  WUson  by 
deed  conveyed  his  undivided  one-half  inter- 
est in  the  land  in  controversy  to  Abram  M. 
Gentry.  This  deed  was  recorded  in  1864. 
December  16,  1858,  by  a  deed  duly  executed 
and  delivered,  Abram  M.  Gentry  conveyed 
the  land  in  controversy  to  Amelia  M.  How- 
land,  wblcb  deed  was  dniy  recorded  Novem- 
ber 12,  1860.  At  the  time  this  deed  was  ev- 
ented it  was  the  purpose  and  Intention  of 
Gentry,  Amelia  M.  Howland,  and  ber  hus- 
band. Thomas  A.  Howland,  that  the  land 
therein  conveyed  should  become  and  be  the 
separate  property  of  the  grantee,  Amelia 
M.  Howland;  and  we  find  as  a  fact  that  the 
evidence  shows  that  the  land  In  controversy 
became  tbe  separate  property  of  Amelia  M. 
Howland  by  virtue  of  this  conveyance,  and 
continued  to  be  her  separate  property  from 


that  time  to  hex  death,  irtilch  oceorred  in 
1896,  and  that  during  all  that  tiipe  she  was 
under  coverture  as  tbe  wife  of  Thomas  A. 
Howland,  to  whom  she  was  mauled  In  18S3, 
and  that  the  defendants  went  into  possession 
and  continued  tn  possession  during  sueli  oov- 
orture.  Therefore  we  find  Oiat  the  rl^t  and 
tllie  asserted  by  tba  plaintUto  was  not,  up 
to  the  time  of  filing  this  suit,  affected  by  tbe 
statutes  of  Umltetlon  wlilch  were  pleaded 
by  tbe  defendants.  S^tembor  11,  1808. 
Thomas  A.  Howland  executed  and  delivered 
to  Henry  A.  Howland  a  deed  conveying  an 
undivided  one-balf  Intraest  in  tiie  league  and 
labor  of  land  in  question,  and  all  dalm  <rf 
the  former  against  all  persons  for  the  use 
and  occupation  thoeof,  aa  alleged  by  t^ 
plaintiffs  in  their  petltlmL 

The  several  defendants  hraeln  denign 
their  title  or  claim  of  title  to  the  land  in 
controversy  tbrougb  a  deed  encuted  1^ 
Ophelia  P.  Tallw^  which  attempts  to  conv^ 
her  Interest  In  the  David  Wilson  league,  and 
the  Interest  of  ber  minor  son,  James  Wllaon. 
This  latter  interest  la  the  same  Interest  con- 
veyed by  James  Wilson  In  the  deed  to  Abram 
il.  Gentry.  Tbe  deed  here  mentioned  was 
executed  by  Ophelia  P.  Talbot  to  Francis 
Brlchta,  dated  March  81,  1862,  and  recorded 
In  1852.  Tbe  effect  of  this  conveyance  Is  to 
establish  the  tact  that  the  defendants  and 
tbe  plaintiffs  claim  under  James  Wilson  as 
common  source  of  title.  The  James  Wilson 
here  mentioned  Is  the  same  James  M.  Wilson, 
the  son  of  David  Wilson,  the  original  grantee 
of  the  land  in  question,  and  of  his  wife. 
Ophelia  P.  Wilson.  Tbe  grantor  In  this  deed. 
Ophelia  P.  Talbot,  was  formerly  Ophelia  P. 
Wilson;  and  there  Is  some  evidence  in  tbe 
record  tending  to  show  that  after  the  deatb 
of  her  former  bnaband,  David  WUson.  she 
married  a  man  by  tbe  name  of  Talbot.  In 
1852,  Francis  Brichta  conv^ed  the  land  I* 
controversy  to  D.  C.  Osbora,  which  convey- 
ance was  recorded  in  1852,  All  of  the  de- 
fendants, except  Mack  Wren,  bought  their 
respective  interests  in  the  land  tn  question  in 
good  faith  under  the  above  two  last-men- 
tioned deeds,  and  tbey  have  bad  actual  pos- 
session of  the  land,  using,  cultivating,  and  en- 
joying the  same,  and  paying  taxes  thereon, 
under  deeds  duly  executed  and  registered,  for 
more  than  five  years  prior  to  July  31,  1803: 
and  according  to  the  findings  of  tbe  verdict 
of  the  Jury  the  defendanto  claim  the  land  In 
controversy  by  a  consecutive  chain  of  title, 
from  and  under  tbe  deed  heretofore  stated 
as  executed  by  Ophelia  P.  Talbot  and  her  bus- 
band,  wb^ln  she  attempts,  as  curatrix  for 
her  minor  son,  James  Wilson,  to  convey  tbe 
land  in  controversy  to  Brlchta.  We  find  that 
this  deed  was  simply  admitted  by  tlie  court 
for  the  purpose  of  estebllsblng  common 
source  of  title  In  James  M.  Wilson.  Other 
than  tor  the  purpose  of  serving  aa  a  basis  of 
common  source  of  title,  we  find  that  this 
deed  was  not  sufficient  to  conv^  tbe  title 
and  Interest  of  James  U.  Wilson  in  the  land 
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in  controversy,  for  the  reason  that  he  was 
iiot  a  party  to  the  conveyance,  but  It  was 
•  executed  by  his  mother,  Ophelia  Talbot,  as 
curatrlx,  acting  under  authority  and  by  vir- 
tue of  orders  of  a  probate  court  of  the  state 
of  Louisiana;  that  court  having  no  jurisdic- 
tion over  lands  situated  here  in  Texas. 

There  being  no  question  raised  on  the  Is- 
sue of  Improvements  In  good  f  altb,  or  the  sub- 
ject of  tents,  It  Is  unnecessary  to  make  any 
findings  of  fact  upon  these  questions. 

Appellants'  first  assignment  of  «ror  com- 
plains of  the  admission  In  evidence  of  the 
deed  executed  by  A.  M.  Gtontry  to  Mrs.  Ame- 
lia M.  Howland,  tor  the  following  reasons: 
(1)  Because  the  officer  taking  tlie  acknowl- 
edgment doa  not  state  In  his  certificate  that 
the  officiating  witness,  Louis  B.  Reed,  iras 
known  to  him;  (2)  because  the  subscribing 
witness  did  not  state  under  oath  that  he  saw 
the  grantor  subscribe  the  same,  and  did  not 
swear  that  the  grantor  acknowledged  in  his 
presence  that  he  had  subscribed  and  executed 
the  deed  for  the  purposes  and  consideration 
therein  stated;  and  (Si,  that  the  officer  who 
took  the  Acknowledgment  had  no  authority 
to  take  acknowledgments  of  deeds  to  land  lo- 
cated In  Texas. 

The  acknowledgment  Is  as  follows: 

"State  of  New  York,  City  and  County  of 
'  New  York.  I,  Gordon  L.  Ford,  a  commission- 
er in  said  state,  appointed  by  the  Governor  of 
the  state  of  Texas  to  take  and  administer 
oaths  and  affirmations,  and  to  take  the  ac- 
knowledgment and  proof  of  deeds  to  be  used 
and  recorded  In  said  state  of  Texas,  do  here- 
by certify  that  this  day  Louis  B.  Beed,  Jr., 
personally  appeared  before  me,  and,  being 
duly  sworn,  salth  that  Abram  M.  Gentry, 
whose  signature  appears  to  the  annexed  In- 
strument of  writing,  acknowledged  same  to 
be  his  act  and  deed,  for  tiie  consideratlonB 
and  purposes  therein  expressed,  and  that  he, 
with  John  Sessions,  the  atha  witness,  sub- 
scribed their  names  as  witnesses  thereto  at 
the  request  of  the  same  Abram  M.  Gentry. 

"In  testimony  whereof,  I  hereunto  set  my 
hand  and  offidal  seal,  this  17th  day  of  De- 
cember, 1858. 

"[Signed]  Gordon  L.  Ford, 

'*Conunl8Sloner  for  Texas  In  and  for 
the  State  of  New  York." 

The  eighth  section  of  the  act  of  May  12, 
1846  (Laws  1846,  p.  287;  Hart.  Dig.  art.  2791), 
under  which  this  acknowledgment  is  taken, 
reads  as  follows:  "That  the  proof  of  any  in- 
strument of  writing,  for  the  purpose  of  being 
recorded,  shall  be  by  one  or  more  of  the  sub- 
scribing witnesses  personally  appearing  be- 
fore some  officer  authorized  to  take  such 
proof,  and  stating  on  oath  that  he  or  they  saw 
the  grantOT  br  person  who  executed  such  In- 
strument, subscribe  the  same,  or  that  the 
grantor  or  i»rson  who  executed  such  Instru- 
ment of  writing  acknowledged  in  his  or  their 
presence  that  he  had  subscribed  and  execnted 
the  same  for  the  pur[)os^  and  consideration 
therein  stated,  and  tJliat  he  or  they  had  sign- 
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ed  the  same  as  witnesses,  at  the  request  of 
the  grantor  or  person  who  executed  such  In- 
strument, and  the  officer  taking  such  proof 
shall  make  his  certificate  thereon,  sign  and 
seal  the  same  with  his  official  seal."  The 
effect  of  the  certificate  is  to  state  that  the 
grantor,  Gentry,  acknowledged  and  admitted 
to  the  subscriblDg  and  officiating  witness, 
Louis  B.  Reed,  that  he  (the  grantor)  had  sub- 
scribed and  executed  the  deed  for  the  pur- 
poses and  consideration  therein  stated.  This 
brings  it  within  the  terms  of  the  statute  as 
quoted.  It  was  not  required  by  the  act  in 
question  that  the  certificate  should  state  that 
the  subscribihg  witness  was  known  to  the 
officer  taking  the  acknowledgment.  Sowers 
V.  Peterson.  59  Tex.  216;  WatkUis  v.  Hall, 
57  Tex.  1;  Oook  V.  Cook  (Tex.  Civ.  App.)  23 
S.  W.  927. 

In  the  last  objection  it  is  contended  that 
there  was  no  law  authorizing  a  commissioner 
of  deeds  to  take  the  acknowledgment  of  con- 
veyances to  land  situated  in  Texas.  The  con- 
tention is  that  the  act  of  May  8,  1846  (Laws 
1846,  ^.  187)  conferring  such  authority,  was 
repeated  by  a  subsequent  law  passed  during 
the  same  month  at  the  same  session  of  the 
Legislature.  This  question  was  discussed  by 
the  court  In  Monroe  v.  Arledge,  23  Tex.  481, 
and  the  point  was  ruled  contrary  to  the  con- 
tention of  appellants.  But,  however,  if  this 
certfficate  could  be  held  defective,  it  would 
not  constitute  reversible  error,  iKcause  the 
execution  and  delivery  of  the  deed  was  estab- 
lished by  other  evidence,  found  in  the  record, 
which  was-not  objected  to. 

The  deed  from  James  M.  Wilson  to  A.  M. 
Gentry  contained  this  redtal:  "I  declare 
that  I  am  the  son  of  David  Wilson,  deceas- 
ed, and,  except  my  mother,  Ophelia  P.  Wil- 
son (or  Talbot),  I  am  the  only  heir."  The 
defendants  objected  to  tills  recitation,  be- 
cause they  were  strangers  to  the  deed,  and 
tbat  It  was  not  admissible  to  prove  the  ma- 
terial Issue  in  the  case,  whether  James  M. 
Wilson  was  the  sod  of  David  Wilson,  the 
grantee  of  the  land  In  controveniy,  and  in- 
sisted that  the  jury  be  Instructed  to  disre- 
gard the  recitation.  James  M.  Wilson  had 
been  dead  many  years  at  the  time  of  the  trial 
of  this  case,  and  it  was  a  disputed  question 
In  the  court  below  whether  he  was  the  son 
of  David  Wilson,  the  grantee.  The  appellants 
contended,  and  offered  mnch  evidence  to  the 
effect,  that  his  father's  name  was  James  Wil- 
son, and  not  David  Wilson,  the  grantee  of 
the  land  In  controversy.  At  the  time  this 
deed  was  executed,  tlie  controversy  su^estcd 
In  this  case  had  not  arisen.  The  statement, 
"I  am  the  only  heir,"  nilght  not  be  admissi- 
ble; but  the  objection  was  not  urged  to  that, 
but  embraced  the  entire  statement  The 
court  was  asked  to  exclude  all  of  the  state- 
ment, and  not  a  part  of  it  This  being  the 
case.  If  a  part  was  admlsiedble.  It  was  the 
duty  of  the  court  to  admit  it  and  to  eltber 
control  (If  asked,  which  was  not  done),  the 
objectionable  portion  by  a  charge,  w  exclude 
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It.  The  portloD  of  the  statement  to  the  effect, 
"I  declare  that  I  am  the  son  of  David  Wil- 
son, deceased,"  and  that  his  mother  was 
Ophelia  P.  WilBon  (or  Talhot),  was  admissi- 
ble. A  declaration  or  statement  coutaiued  in 
an  instrument  executed  by  one  who  has  since 
deceased  Is  admissible  on  the  subject  ot  his 
pedigree.  Summerhill  v.  Darrow.  94  Tex,  71, 
57  S.  W.  042:  Ohamblee  v.  Tarbox,  27  Tex. 
Uo,  84  Am.  Dec.  614.  In  the  latter  case  It 
Is  said:  "Recitals  in  deeds  are  ordinarily 
said  to  be  evidence  only  against  parties  and 
privies;  but  when  the  recital  is  of  a  matter 
of  pedigree,  which  Includes  the  facts  of*  birth, 
marriage,  and  deatli,  it  may  be  used  as  orig- 
inal evidence,  even  against  strangers." 

It  is  contended  by  appellants,  in  their  third 
assignment  of  error,  that  the  trial  court  erred 
in  admitting  the  deed  of  date  March  31, 1852, 
executed  by  Ophelia  Talbot  and  her  husband, 
to  Brichta,  in  order  to  establish  common 
source  of  title  in  James  Wilson.  They  urge 
the  fact  that,  this  deed  being  Told,  common 
source  of  title  could  not  be  established  by 
such  a  conveyance.  In  Bums  v.  Ooff,  79  Tex. 
236.  14  S.  W.  1000,  it  is  In  effect  held  that  a 
void  deed,  under  which  the  defendants  claim, 
may  be  offered  as  evidence  eBtabllabing  com- 
mon source  of  title. 

Appellants*  fourth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  admit  in 
evidence  the  deed  above  referred  to,  when 
otTcred  by  defendants  as  evidence  of  title. 
As  before  stated,  the  court  admitted  this 
deed,  when  offered  by  the  plaintiffs,  for  the 
purpose  of  establishing  common  source  of 
title,  but  declined  to  recognize  Its  validity 
as  establishing  title  In  the  defendants,  and 
refused  to  admit  it  for  that  purpose.  The 
plaintiffs  objected  to  the  deed,  because  the 
cprtiflcate  of  acknowled;rment  of  Mrs.  Tal- 
bot was  not  Bufilcipnt  under  the  statute  that 
related  to  the  subject  of  conveyance  of  prop- 
erty by  married  women,  and  for  the  further 
reason  that  the  protute  court  of  Loniaianft 
had  no  authority  or  Jurisdiction  over  the  es- 
tate or  the  lands  of  the  minor,  James  M.  WU- 
^n,  situated  in  Texas.  It  appears  from  the 
face  of  the  deed  that,  so  far  as  the  minor 
1b  conceraed,  Mrs.  Tallmt  attempts  to  act 
as  curatrix  by  virtue  of  autlrwrlty  of  the 
Louisiana  court.  We  are  of  the  opinion  that 
both  of  these  objections  are  sound.  The  ac- 
knowIr>dgment  was  not  in  accordance  with 
the  terms  of  the  statute.  There  was  no  au- 
thority shown  in  Mrs.  Talbot  to  convey  the 
interest  of  James  M.  Wilson.  Mills  T.  Hem- 
don,  60  Tex.  353;  Mos^y  T.  Burrow,  B2  Tex. 
404. 

And  In  this  connection  it  may  be  well  to 
(lisiK)se  of  t)ip  contention  of  the  appellants 
to  the  effect  that  the  evidence  tends  to  show 
that  they  were  Imiocent  purchasers  of  tbe 
land  in  controversy.  Tbe  deed  Just  discuss- 
ed would  be  an  essential  link  In  tbe  chain 
of  their  title  to  connect  them  with  tbe  sot- 
erei^nty  of  the  soil;  and,  this  deed  being  elim- 
inated oa  the  gioand  that  it  la  void,  of  couree, 


there  is  no  foundation  for  the  dalm  that  they 
occupy  the  attitude  of  innocent  purchasers. 

The  defendants  offered  In  evidence  certi-  • 
fled  copies  under  tbe  act  of  Congress  of  pro- 
ceedlugs  of  the  probate  court  of  I^ulslana, 
for  the  p\u>pose  of  showing  statenients  of 
Mrs.  Ophelia  Talbot  contained  in  these  in- 
struments, to  the  effect  that  James  M.  Wil- 
son was  the  son  of  her  husband,  James  Wil- 
son. These  statements  appear  in  5tome  of  the 
proceedings  and  court  papers  filed  In  the 
Louisiana  court  concerning  the  guardianship 
of  James  M.  Wilson.  A  copy  of  wie  of 
these  papers,  which  appeared  1»  be  an  In- 
ventory of  the  estate  of  James  U.  Wilson,  Is 
signed  by  Mrs.  Ophelia  Talbot.  The  otlieis 
are  not  signed  by  her,  but  they  were  all 
offered  as  copies  under  the  act  of  Congress, 
which  authorized  the  admission  in  erldpnce 
of  the  records  and  Judicial  proceedings  of 
other  states.  The  purpose  of  this  evidence 
was  to  establish  the  fact  that  Mrs.  Ophelia 
Tallmt,  formerly  Mrs.  Ophelia  Wilson,  the 
mother  of  J&mea  M.  Wilson,  admitted  that 
her  former  husband's  name  was  James,  and 
not  David.  Mrs.  Wilson  (or  Talbot)  died  spt- 
eral  years  prior  to  the  trial.  The  records 
offered  were  a  part  of  a  supposed  Judicial 
proceeding;  and  we  are  of  the  opinion  that. 
If  the  court  in  which  these  proceedings  were 
created  did  not  liave  Jurisdiction,  they  xronld 
not  be  admissible.  Tbe  full  faith  and  credit, 
exacted  by  the  act  of  Congress  that  shnnld 
be  given  to  the  Judicial  proceedings  of  a  sia- 
ter  state,  applies  only  to  those  of  a  Court  ex- 
ercising Jurisdiction,  and  would  not  extend 
to  a  recognition  of  one  that  had  no  Juris- 
diction over  the  snbject-matfer  with  which 
it  is  attempting  to  deal.  Norwood  t.  Cobb. 
24  Tex.  556;  Easl^  T.  McClinton,  33  Tex. 
2SS;  I^njnie  V.  Henecke  (Tex.  Civ.  App.)  26 
S.  W.  720;  IJndley  v.  O'Reilly,  60  X.  J. 
Law.  63G,  15  Atl.  379,  1  L.  R.  A.  7ft.  7  Am. 
8t  Rep.  802.  At  the  time  these  proceedlnir* 
occurred.  James  M.  Wilson,  the  minor,  was 
a  young  man  recently  captured  as  a  memlter 
of  the  Lopez  Expedition  to  Cuba,  and  was 
from  there  sent  and  oonflned  In  me  of  the 
prisons  of  Spain. 

It  is  apparent,  from  tbe  fiice  of  fliese  pro- 
ceedings, in  which  the  Loaislana  court  ap- 
pointed Mrs.  Talbot  curatrix  of  the  minor. 
James  M.  Wilson,  that  the  only  purpose  and 
object  was  to  sell  and  dispose  of  the  Interest 
of  James  M.  Wilson  in  the  lands  situated  and 
located  In  Texas,  which  Is  the  land  In  con- 
trovcray,  a  part  of  tbe  David  Wilson  lenfrue 
and  labor;  and  that  court  could  not.  for  any 
purpose,  exercise  its  probate  Jurisdiction  orvr 
lands  situated  here  In  Texas.  Mosel^  t.  Bur- 
row, 52  Tex.  404.  There  was  no  attempt  to 
prove  these  documents,  except'  tn  tbe  way 
Just  stated.  If  the  documents  could  not  be 
admitted  in  evidence,  by  reason  of  tbe  fact 
that  the  court  from  which  tbey  are  taken 
did  not  have  Jurisdiction,  partial  eontenta  of 
them  would  not  be  admissible  for  tbe  pur- 
pose of  proving  statements  thoaln  contained. 
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where  tbe  only  manner  of  proof  conslstB  in 
cerUfled  copies  under  the  law  permitting  Jn- 
dlclal  proceedings  occurring  In  other  statea 
to  be  admitted  In  erldence. 

For  tbe  purpose  of  tending  to  prore  that 
Ophelia  WllBon  was  the  wife  of  David  Wil- 
son, the  grantee  of  tbe  land  In 'controversy, 
and  that  James  Wilson  was  his  son,  the 
plaintiffs  offered  In  evidence,  and  the  same 
was  admitted  by  the  court,  a  certified  copy 
of  a  petition  for  divorce,  from  the  district 
court  of  Harris  county,  Tex.,  of  Ophelia  P. 
Wilson  agalust  David  Wilson,  filed  on  the 
27th  of  November,  1S40,  sworn  to  and  signed 
by  Ophelia  Wilson;  also  a  certified  copy  of 
a  petition  in  tbe  probate  court  of  Harris 
county,  filed  on  September  12,  1840,  signed 
by  Ophelia  Wilson,  for  the  guardianship  of 
her  minor  son,  James  Wilson.  To  the  Intro* 
ductlon  of  this  evidence  the  defendants  ob- 
jected, for  the  reasons  that  there  was  no  evi- 
dence showing  tbe  Identity  of  the  person 
making  the  application,  that  the  original  pa- 
pers were  not  produced,  tliat  there  was  no 
evidence  that  the  applicant  la  person  signed 
the  papers,  or  authorized  the  signing  thereof 
In  her  name  or  at  her  request  These  docu- 
ments were  pleadings  pending  In  the.  courts 
of  this  state,  from  which  they  came;  and, 
by  virtue  of  article  2306  of  the  Revised  Stat- 
utes, certified  copies,  under  the  band  and 
seal  of  the  custodian  of  such  records,  were 
admissible  In  evidence.  It  was  the  conten- 
tion of  the  appellants  in  the  trial  court  that 
Ophelia  P.  Wilson  was  not  tbe  wife  of  David 
Wilson,  tl»e  grantee  of  the  land  In  contro- 
versy, and  that  James  Wilson,  although  her 
son,  was  not  the  son  of  this  David  Wilson. 
As  stated  before,  Mrs.  Ophelia  Wilson  died 
several  years  before  the  trial  of  this  case, 
and  at  the  time  these  pleadings  were  filed 
In  the  courts  of  Harris  county  the  controver- 
sy as  to  the  heirship  of  James  Wilson,  or 
tlie  fact  of  Mrs.  Wilson's  being  tbe  wife  of 
David  Wilson,  had  not  arisen.  The  recitals 
of  thpse  floeunients.  which  were  executed  by 
Mrs.  Wilson,  stating  who  was  her  husband 
at  that  time,  and  who  was  the  father  of 
James  Wilson,  were  admissible. 

The  evidence  complained  of  In  appellants* 
eighth  assignment,  of  error  was  admissible  as 
a  fact  and  circumstance  bearing  on  tlie  ques- 
tion as  to  the  ownership  of  the  property  in 
controversy  after  It  was  conveyed  to  Mrs. 
Howland.  It  was  proper  to  admit  her  testi- 
mony to  tlie  effect  that  her  husband  always 
recognised  that  the  land  was  her  seimrate 
property,  and  that  bo  never  claimed  any  In- 
terest In  it,  and  also  as  to  what  was  the  un- 
derstanding l)etween  ber  and  her  husband 
and  Gentry,  at  the  time  that  the  conveyance 
was  executed  and  delivered  to  ber,  as  to 
whom  the  property  belonged.  She  testified 
that  it  was  the  understanding  of  herself,  her 
husband,  and  Gentry  that  the  title  was  to 
vest  in  her  as  her  individual  property.  Tbe 
deed  to  tbe  property  was  taken  in  her  name; 
but  there  were  no  recitals  contained  in  tbe 


face  of  the  Instrument  Hiat  In  Qxpress  terms 
declared  that  tbe  purpose  and  intention  was 
that  It  should  be  her  separate  estate.  This 
is  not  a  case  in  which  the  creditors  of  Thom- 
as A.  Howland,  the  husband  of  Mrs.  How- 
land,  are  seeking  to  subject  tlie  property  to 
the  payment  of  the  hnshand's  debts;  nor  Is 
it  a  case  in  which  any  one  is  claiming  under 
a  conveyance  from  the  husband  In  opposition 
to  a  right  asserted  by  Mrs.  Howland  In  her 
separate  interest.  The  defendants  are  not 
connected  with  the  Howland  title.  Where 
the  deed  to  the  wife  is  silent  as  to  wliom  It 
Is  intended  that  the  title  to  the  property 
shall  vest,  an  inquiry  Is  pennissible  Into  the 
understanding,  agreement,  and  intention  of 
the  husband  and  wife  and  vendor.  In  order 
to  ascertain  if  tbe  wife  has  a  real  separate 
Interest  In  the  property.  The  testimony  ob- 
jected to  was  not  merely  an  opinion  of  the 
witness  upon  this  subject,  but  was  tbe  state- 
ment of  a  fact  which  she  seemed  to  be  famU- 
lar  with. 

What  has  Just  been  said  also  disposes  of 
the  question  raised  In  the  ninth  assignment 
of  error. 

The  appellants  offered  In  evidence  a  certi- 
fied copy  from  the  records  of  Travis  county 
of  a  power  of  attorney,  executed  by  Mrs. 
Oplielia  Ilenning  and  Albert  Hennlng,  on  tbe 
17th  day  of  May,  1861,  and  recorded  in  Travis 
county  on  the  27tb  of  January,  1862,  and  a 
certified  copy  of  a  copy  of  this  power  of  at- 
torney from  the  general  land  office,  which 
contained  the  following  statement:  "Ophelia 
Ilenning,  formorly  Ophelia  Wilson,  the  wife 
of  David  Wilson,  deceased.  Joined  by  ber  hus- 
band, Albert  Hennins,  only  heirs  at  law  of 
David  Wilson,  deceased,  who  lost  his  life 
In  the  Texas  War  of  Independence  at  the 
Alamo,  in  the  year  1836,  constitute  and  ap- 
point James  T,  G^f^leston  and  Matthew  M. 
Young  to  demand  from  the  government  of  the 
state  of  Texas  any  and  all  lands,  patents, 
laud  certificates,  land  warrants,  money,  or 
pay  due  to  the  said  Ophelia  as  only  heir  at 
law  of  tbe  said  David  Wilson,  deceased,  for 
services  In  the  Texas  War  of  Independence 
as  aforesaid,  and  to  sell  and  convey  one-half 
of  said  lands,"  etc.,  "due  the  said  Ophelia 
Hennlng  and  Albert  Hennlng."  This  was  ac- 
knowledged and  signed  by  Ophelia  Hennlng 
and  Albert  Hennlng.  It  is  here  Important  to 
state  that  Mrs.  Ophelia  Talbot,  who  was  for- 
merly Ophelia  Wilson,  afterwards  married 
Albert  Hennlng;  and  the  evidence  In  tlie 
record  tends  to  identify  this  Ophelia  Hen- 
nlng as  the  same  person  as  Ophelia  Wilson, 
tbe  mother  of  James  Wilson.  The  purixise 
of  tbis  evidence  was  to  introduce  tbe  admis- 
sion of  Mrs.  Wilson  that  she  was  the  wife 
of  a  David  Wilson  who  fell  at  the  Alamo, 
and  not  the  wife  of  the  David  Wilson  the 
grantee  of  the  land  in  contronrsy. 

The  objections  which  were  sustained  to 
the  admission  of  this  testimony  were  that  it 
was  not  an  archive  of  the  land  office,  and 
that  the  paper  from  that  office  waa  a  copy  ot 
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a  copy  (the  latter  was  not  produced),  and  that 
the  original  was  not  properly  recorded  In 
ihe  records  of  Travis  county,  as  none  of  the 
land  In  controversy,  or  that  was  called  for  In 
the  power  of  attorney,  was  shown  to  be  In 
Trayis  county.  None  of  the  land  in  contro- 
versy is  situated  in  Travis  county,  nor  does 
it  appear  from  the  evidence  that  any  of  the 
Jand  or  property  called  for  In  the  power  of 
attorney  was  ever  situated  or  located  In  Tra- 
tIb  county.  To  entitle  the  power  of  attorney 
to  be  recorded,  it  must  be  in  a  county  where 
some  of  the  land  or  property  covered  by  It 
was  situated.  French  v.  Groesbeck  (Tex. 
'Oiv.  App.)  27  S.  W.  43;  Broxson  v.  Mc- 
Dougal,  63  Tex.  197;  Burck  v.  Taylor,  162 
V.  S.  635.  14  Sup.  Ct.  696,  38  L.  Ed.  578.  A 
copy  of  the  unauthorized  deed  records  of 
Travla  county  of  the  power  of  attorney  filed 
in  the  land  office  would  acquire  no  higher 
-standing  than  the  record  from  which  it  is 
taken;  and,  if  the  latter  was  unauthorized, 
the  mere  filing  of  a  copy  of  It  In  the  land 
office  would  not  give  to  such  copy  so  filed 
any  validity.  An  unauthorized  paper  filed 
3d  the  land  office  does  not  become  an  archive. 
Sogers  V.  Pettus,  80  Tex.  427,  15  S.  W.  1093; 
Patrick  V.  Nance,  26  Tex.  299. 

The  old  bill  of  sale,  which  Is  objected  to 
iyy  appellants'  eleventh  assignment  of  error, 
in  connection  with  the  testimony  of  Miss 
Alice  Henntng,  the  daughter  of  Mrs.  Ophelia 
fienning  (formerly  Ophelia  Talbot  and  Ophe- 
lia Wilson),  was  admissible  on  the  Issue  of 
common  source  of  title,  which  was  sought 
to  be  established  by  the  plaintiffs  to  be  In 
James  Wilson.  It  was  proper  to  establish 
the  fact  that  the  mother  of  James,  who  pre- 
tended as  curatrix  to  convey  the  property 
by  deeds  under  which  the  defendants  claim, 
was  the  Mrs.  Talbot  who  was  the  mother  of 
James  Wilson.  The  evidence  oEEered  had 
acme  bearing  upon  this  subject.  If  It  was 
not  admissible  for  this  purpose.  It  was  harm- 
iess,  and  would  not  be  reversible  error. 

It  is  difficult  to  perceive  the  materiality 
«f  the  evidence  complained  of  in  appellants' 
■twelfth  assignment  of  error;  but  its  admis- 
sion, in  our  opinion,  was  not  harmful  error. 

The  evidence  complained  of  in  appellants* 
thirteenth  assignment  of  error  was  objected 
to  on  the  ground  that  It  was  Irrelevant,  im- 
material, and  calculated  to  mislead  the  Jury 
and  prejudice  the  defendants.  These  objec- 
tions were  overruled,  and  the  testimony  ad- 
mitted. The  evidence  is  to  the  effect  that 
In  1885  Mrs.  Ophelia  Wilson  went  to  Texas, 
saying  that  she  wanted  to  see  ber  son  James 
Wilson's  grave  before  she  died.  She  brought 
tMick  with  her  a  few  leaves  off  the  grave, 
which  she  wanted  buried  with  her  when  she 
died.  "In  1885,  while  on  a  visit  to  her  grand- 
children, and  while  going  to  Houston  on  her 
return,  Mrs.  Heuning,  formerly  Mrs.  Wilson, 
was  thrown  from  the  wagon  and  broke  her 
arm.  Receiving  a  telegram  her  daughter 
Alice  and  myself  went  to  Houston  from  New 
Orleans  and  brought  her  home  on  her  re* 


covery."  The  objection  was  to  the  whole 
of  the  evidence.  Some  of  it  might  not  be 
admiraible,  but  a  part  of  It  was  properly  ad- 
mitted. Objections  should  have  been  urged 
to  the  objectionable  portion,  or  a  request 
should  have  been  made  that  its  effect  be 
controlled  by  a  charge;  but  this  was  not 
done.  The  objection  went  to  the  entire  tes- 
timony. A  part  of  it  was  admissible  as  tend- 
ing to  show  that  James  Wilson  was  the  son. 
of  Ophelia  P.  Wilson,  who  la  Identified  by 
much  of  the  evidence  In  the  record  as  beln^ 
the  wife  of  David  Wilson,  the  grantee;  and 
it  was  also  admissible  as  tending  to  estab- 
llsh  that  James  Wilson  was  dead.  It  was 
material  that  the  plaintiffs  should  establish 
the  death  of  James  Wilson  as  a  predicate 
to  the  introduction  of  the  declarations  of 
James  Wilson  contained  In  his  deed  to  Gen- 
try that  his  father  was  David. 

The  plaintiffs  offered  in  evidence,  In  con- 
nection with  the  testimony  of  Charles  Wil- 
son, tbe  son  of  James  M.  Wilson,  the  entries 
In  the  Family  Bible  of  James  M.  Wilson. 
These  entries  were  objected  to  as  irrelevant 
and  Immaterial,  and  not  sufficiently  proven, 
and  calculated  to  mislead  the  Jury  and  prej- 
udice the  defendants.  Charles  Wilson  testi- 
fied: He  was  the  son  of  James  M.  Wilson. 
His  grandmother  was  Ophelia  Hennlng  <or 
Wilson).  "I  have  with  me  my  father's  Fam- 
ily Bible.  The  entries  therein  shown  me  are 
In  the  handwriting  of  my  father.  I  do  not 
remember  to  have  seen  him  write,  but  have 
seen  his  writing,  and  my  mother  told  me  that 
It  Is  his  handwriting.  There  are  some  entries 
there  in  the  handwriting  of  my  mother,  and 
yet  some  others  which  I  do  not  recognize. 
This  Bible  has  been  In  the  family  since  1 
can  first  remember."  Tbe  following  entries 
were  admitted:  "James  Morrell  Wilson  and 
Nancy  Artemesia  Wilson  were  married  No- 
vember 3,  1853.  James  Morrell  Wilson  was 
born  February  9,  1832."  Then  follows  other 
entries  showing  the  birth  of  Mrs.  Artemesia 
Wilson,  and  of  the  children  of  her  and  James 
Wilson.  It  was  important  to  prove  tbe  date 
of  the  birth  of  James  M.  Wilson,  which  &p- 
pears  by  this  entry  in  the  Family  Bible  to 
be  February  9,  1832.  This  shows  that  he 
was  born  after  the  marriage  of  David  and 
Ophelia  Wilson.  If  tbe  balance  of  the  eu- 
tries  were  Immaterial,  they  were  harmless. 

We  do  not  think  there  was  any  error  In 
admitting  the  photograph  of  James  M.  Wil- 
son, which  evidence  is  complained  of  In  the 
fifteenth  assignment  of  errw.  We  agree  with 
what  the  appellees  say  upon  this  subject  on 
pages  37  and  38  of  their  brief. 

We  are  of  the  opinion  that  tbe  evidence  of 
8.  O.  Selkirk,  Mrs.  S.  O.  Selkirk,  H.  L.  La- 
batte,  and  J.  A.  Labatte,  as  complained  of 
in  appellants'  sixteenth,  seventeenth,  and 
eighteenth  assignments  of  error,  was  admissi- 
ble. They  stated  facts  bearing  npon  the 
question  of  tbe  mental  capacity  or  competen- 
cy of  tbe  witness  A.  C  Smith,  who  liad  by 
deposition  testifled,  fRTorabJr  to  the  defend- 
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ants,  to  tbe  effect  that  one  James  Wilson  was 
the  husband  of  Ophelia  and  the  father  of 
James  M.  Wilson.  Tbe  testlmonr  was  not 
for  tbe  purpose  of  establlstilng  the  insanity 
of  tbe  witness  Smith;  but  the  evidence  of 
these  witnesses  was  to  establish  facts  tend- 
ing to  show  that  tbe  mental  capacltr  and 
tbe  faculty  of  recollection  of  the  witness 
Smith  was  mnch  impaired.  This  testimony 
came  from  witnesses  who  knew  him  and 
were  well  acquainted  with  his  condition. 

Tbe  court  admitted  in  evidence,  on  bebalf 
of  tbe  plaintiffs,  the  testimony  of  Mrs.  Bayne 
and  Miss  Henning,  to  the  effect  that  they 
bad  beard  conversations  between  Mrs.  Hen- 
ning, who  was  formerly  Mrs.  Wilson,  and 
Mr.  Smith,  in  which  they  spoke  of  James 
Wilson  being  the  son  of  Mrs.  Henning,  for^ 
merly  Mrs.  Wilson,  and  her  buslmnd,  David 
Wilson.  Miss  Alice  Henning  testified,  fur- 
ther, that  they  also  spoke  of  David  Wilson 
as  tbe  former  husband  of  her  mother,  who 
was  Mrs.  Ophelia  Henning,  formerly  Mrs. 
Ophelia  Wilson,  and  that  David  Wilson  was 
the  father  of  James  Wilson.  What  occurred 
in  these  conversations  when  Mrs.  Henning, 
formerly  Mrs.  Wilson,  was  present,  was  ad- 
missible. The  declarations  made  by  hei; 
or  to  which  she  assented,  establishing  tbe 
pedigree  of  James,  or  her  relationship  with 
David  Wilson,  were  admissible  as  original 
testimony.  As  stated  before,  she  bad  been 
dead  mAny  years,  and  these  conversations 
occurred  long  prior  to  any  controversy  about 
the  subject  to  which  the  testimony  relates. 

It  Is  asserted  In  appellants*  twentieth  and 
twenty-second  assignments  of  error  that  tbe 
court  refused  to  give  certain  charges  request- 
ed by  appellants.  It  does  appear  In  bills  of  ex- 
ception that  the  defendants  requested  certain 
instmctlons;  but  tbe  record  does  not  con- 
tain  any  requested  instruction  in  writing 
signed  by  the  appellants  or  their  attorneys. 
Moore  v.  Brown  (Tex,  OIv.  App.)  64  S.  W, 
947;  Belcher  v.  Ry.  Co.,  92  Tex.  599,  50  S. 
W.  569.  Therefore  no  error  Is  shown  In  this 
respect 

There  is  no  merit  In  appellants'  twenty- 
first  assignment  of  error.  Tbe  special  Issues 
submitted  by  the  court  which  are  complained 
of  In  this  assignment  were  proper  questions 
to  be  submitted  to  the  Jury,  or,  at  least.  In 
view  of  tbe  fact  that  the  evidence  clearly 
demonstrates  that  the  land  in  question  was 
the  separate  property  of  Mrs.  Amelia  How- 
land,  the  findings  complained  of  would  not 
be  harmful;  but  we  are  of  tbe  opinion  tliat 
the  court  bad  the  right,  If  it  saw  fit  to  do 
so,  to  permit  tbe  jury  to  find  the  facts  upon 
which  ttaer  predicated  the  conclusion  that 
flie  land  was  intended  to  be  of  tbe  separate 
estate  of  Mrs.  Howland.  The  findings  of  tbe 
Jury  as  submitted  In  this  assignment,  and  as 
complained  of,  had  a  tendency  to  find  fiicts 
establishing  this  Issue. 

Our  findings  of  fact  in  effect  dispose  of  the 
twenty-third,  twenty-fifth,  and  twenty^ixtta 
assigumeots  of  error.   Further  than  this  state- 


ment, we  do  not  feel  called  upon  to  pass  oa 
the  questions  presented  in  tbe  twenty-third 
assignment  of  error,  as  we  do  not  think  that 
that  assignment  Is  in  accord  with  the  rules. 
It  embraces  more  tlian  one  separate  and  dis- 
tinct question.  Cammack  v.  Rogers  (recent- 
ly decided  by  this  court)  74  S.  W.  945. 

Tbe  so-called  two  fundamental  errors 
urged  In  appellants*  brief  do  not  go  to  the 
merits  of  tbe  piaintlffs'  title  or  tbe  judgment 
of  the  court.  We  find  no  error  In  the  record, 
and  the  judgment  Is  affirmed. 

Afilrmed. 


SUPREMB  OOUNOIIi,  AMERICAN  LE^- 

GION  OF  HONOR,  v.  STOREY  et  ati. 
(Court  of  Civil  Appeal*  of  Texas.  May  27,. 
IBOS.) 

BBNSPICIAL  ASSOOUTION  — BT-LAW8  — COK- 
8TRUCTI0N-^ART    PATHBNT    OS*  OBRTIFI- 
CATIt-RBLBAfiB— CONSIDERATION  —  PLEAD- 
ING   AND    PROOFU-DAMAOES    AKD  ATTOR— 
NET'S  FBH8. 

1.  Findings  of  fact,  not  complained  of  by  as- 
BiKDments  of  error  as  UDBupported  by  evidence,- 
will  be  coDsldered,  on  appeal,  as  correct 

2.  The  words  "face  value.  In  a  by-law  ol  a 
heneficial  association,  providing  that  ¥2,000  shall 
be  the  highest  amount  paid  on  a  benefit  certifi- 
cate, provicled  that  the  amount  paid  shall  not 
ejfceed  the  amount  of  a  fall  assesEment  on  each 
of  the  members,  and  provided  "that  the  face- 
valoe  of  the  benefit  certificate  shall  he  paid,  so 
long  as  the  emergency  fund  *  •  *  baa  not 
beeii  exhausted,"  means  the  amount  stated  in 
tbe  body  of  tbe  certificate,  so  that,  the  emer- 
gency fund  not  being  exhausted  at  the  death  of 
a  member  whose  certificatCL  Issued  b^ore  pass- 
age  of  the  by-law,  provided  for  payment  eC 
$5,000,  all  of  It  is  payable. 

8.  A  receipt  or  release  in  full,  given  on  pny- 
ment  by  a  beneficial  association  of  $2,000  of 
the  $5^000  which  a  certificate  provided  should 
be  paid,  is  without  consideration  as  to  ^e- 
f3,000;  HabUi^  for  the  92,000  not  being  de^- 
niedf^^t  conceded. 

4.,'I>efeQdaiit,  in  an  action  against  a  benefi- 
cial association  on  a  certificate,  may  not  prove 
a  by-law,  passed  after  isauance  of  tiie  certifi- 
cate, changing  the  contract  to  defeat  recovery ; 
not  having  pleaded  It^ 

5.  It  not  being  shoWa  that  defendant  fraternal 
beneficiary  society  is  a  fraternal  beneficiary  as- 
sociation, as  defined  by  Act  May  12,  1899  (Acts 
1899,- p.  195,  c.  115)  8  1,  It  is,  like  an  inanrance 
company,  liable  for  12  per  cent,  damages  and 
attoi-ney'a  fees;  having  failed  to  pay  in  full 
its  certificate  at  maturity,  aad  after  demand,  ac- 
cording to  its  liability. 

Appeal  from  District  Court,  Mllafti  County?. 
J.  a  Scott,  Judge. 

Action  by  James  F.  Storey  and  anotber-^ 
against  the  Supreme  Council,  American  Le- 
gion of  Honor.  Judgment  for  plaintiffs.  De- 
fendant appeals.  Affirmed. 

John  L.  Terrell  and  Monta  J.  Hoore,  for- 
appellant  Hefley,  McBrlde  &  Watson,  for- 
appellees. 

KEY,  J.  This  Is  a  suit  to  recover  $3,00(K- 
a  balance  claimed  by  the  plaintiffs  upon  a. 
benefit  certificate  Issued  by  tbe  defendant,, 
and  for  12  per  cent,  damages  and  reaaonable- 

f  L  8m  Inmtruot,  voL  M,  OmL  Dig.  H  lUi,  UMi. 
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attorney's  fee,  as  preacrilied  by  statute. 
Prom  a  Judgment  In  favor  of  the  plaiutiCCa 
tlie  defendant  has  appealed.. 

The  trial  court  filed  the  following  conclu- 
slons  of  fact: 

"(1)  The  defendant  the  Supreme  ConncU* 
American  L(%ion  of  Honor,  Is  a  corporation 
Incorporated  under  the  laws  of  the  state  of 
Massachusetts.  It  la,  and  has  been  contin- 
uously since  the  year  18T9>  a  life  Insurance 
company,  issuing  Iffe  insurance  policies  up- 
on the  lives  of  persons,  being  a  fraternal 
beneflciary  society.  In  this  connection,  see 
conclusion  of  fact  No.  18,  filed  separately. 

"(2)  That  the  defendant  has.  and  has  had 
since  the  year  1879,  a  subsidiary  branch  at 
Cameron,  Tex.,  known  as  'Hercules  CJounell, 
No.  265.'  On  October  19.  1880.  D.  M.  Storey 
made  written  application  for  membership  In 
said  Hercules  Council,  No.  285,  and  was  ac- 
cepted and  became  a  member.  In  her  ap- 
plication, wlilch  was  on  a  form  furnished 
her  for  the  purpose,  was  the  language: 

"  'I  agree  to  make  punctual  payment  of  all 
dues  and  assessments  for  which  I  may  be- 
•come  liable,  and  to  conform  in  all  respects 
to  the  laws,  rules,  and  usages  of  the  order, 
now  In  force  or  which  may  hereafter  be 
adopted  by  the  same.* 

"On  Marcb  30,  1881,  the  defendant  Issued 
and  delivered  to  the  said  D.  M.  Storey  Its 
policy  of  Insurance,  or  benefit  certificate,  No. 
16,360,  for  like  amount  and  In  all  respects 
exactly  like  the  one  now  sued  upon,  except 
that  the  beneficiaries  in  same  were  William 
Storey,  husband,  and  Lou  Atkinson,  Cella, 
Frank,  and  Andrew  Stor^,  children  of  the 
aald  D.  M.  Storey;  the  said  Frank  and  An- 
drew Storey  being  the  plnlntilTs  James  F. 
and  William  A.  Storey,  respectively.  On 
March  20,  1891,  the  defendant  issued  to  the 
said  D.  M.  Storey,  in  liuu  of  said  benefit  cer- 
tificate No.  10.300,  another  benefit  certificate 
or  policy  of  insurance,  for  like  amount  aud 
In  all  respects  exactly  like  the  one  now  sued 
upon,  the  beneflciaries  tliercin  being  the  pres- 
ent plaintiffs.  On  March  6.  1S97,  the  defend- 
ant, in  lieu  of  said  certificate  of  date  Maroli 
20,  J891,  Issued  to  said  D.  M.  Storey  the  ben- 
efit certificate  or  policy  of  Insurance  No. 
1^,265,  now  sued  upon,  and  which  Is  In  sub- 
stance as  follows: 

'"No.  1©5,205.  $5,000.00.  Benefit  Certifi- 
cate Issued  by  Supremo  Council.  Ampilcan 
Legion  of  Honor.  This  is  to  certify  that  D. 
M.  Storey  Is  a  companion  of  tlie  American 
I^eglon  of  Honor—said  companion  having 
made  nppliontlon  (or  membpi'ship  to  Her- 
cules Council,  No.  20.5,  A.  L.  of  H.,  instituted 
and  lofatcd  at  Cameron,  In  the  state  of  Texas, 
and  papst'd  the  reiiuisite  medlcn!  examination, 
and  has  bei-n  duly  initiated  into  said  coun- 
cil; and  this  certillcatp  is  IsRiicd  to  sold  com- 
panion as  an  evidence  of  the  facts  In  it  con- 
tained, and  as  a  statement  of  the  contract 
existing  between  said  companion  and  the  Su- 
preme f'ouucil,  American  Legion  of  nonor. 
Id  ooneideratlOD  o£  the  full  compliance  with 


all  the  by-laws  of  tbe  Supreme  Oonncll,  A. 
L,  of  H.,  now  existing  or  hereafter  adopted, 
and  the  conditions  herein  contained,  the  Su- 
preme Council,  A.  L.  of  H.,  hereby  agrees 
to  pay  Jas.  F.  storey  and  Wm.  A.  Storey, 
children,  one-half  each  of  five  thousand  dol- 
lars, upon  satisfactory  proof  of  the  death 
while  In  good  standing  upon  the  books  of 
the  Supreme  Council  of  the  companion  here- 
in named,  and  a  full  receipt  and  surrender 
of  this  certificate,  subject,  however,  to  tbe 
conditions^  restrictions,  and  limitations  fol- 
lowing: 

"  'First.  That  all  statements  made  by  tbe 
companion  in  application  for  membership, 
and  ail  answers  to  the  questions  contained 
in  the  medical  examination,  are  In  all  re* 
spects  tme,  and  shall  be  deemed  and  taken 
to  be  express  warranties. 

"  'Second.  That  said  companion  shall  hare 
paid  all  assessments  called  within  the  time 
aud  in  the  manner  required  by  the  by-lawa 
of  the  Supreme  Council,  in  force  at  the  time 
of  tbe  Issuance  of  this  certificate,  or  as  the 
same  may  be  hereafter  amended. 

"  'Third.  That,  In  case  the  companl(Mi  sball 
die  by  his  own  hand  within  three  years  after 
admission  to  membersbip,  whether  sane  or  In- 
sane, this  certificate  shall  be  void,  and  no 
liability  abail  exist  thereon,  and.  If  his  death 
shall  be  by  hia  own  hand  after  three  years, 
recovery  shall  only  be  bad  for  such  fractional 
part  of  this  certificate  as  the  number  of  years 
tbe  companion  has  been  a  member  of  the  or- 
der bears  to  the  whole  number  of  years  he 
would  have  been,  had  be  lived  to  be  TO  years 
of  age,  plus  50  per  centum  of  tbe  unpaid 
balance.  If  death  shall  occur,  either  as  the 
Immediate  or  consequent  cause  of  the  ex- 
cessive use  of  ^IrltuouB  liquors,  the  same 
fractional  rule  shall  apply. 

'"Fourth.  That  this  benefit  certificate  Is 
issued  by  the  Supreme  Council,  and  accept- 
ed by  the  companion  herein  named  for  him- 
self and  his  beneficiary,  ui>on  the  express 
agreement  and  condition  that,  in  case  of  any 
false  or  fraudulent  statement  or  mlsrepre- 
aentatlou,  or  vioiation  of  any  of  the  covenants 
herein  contained,  the  same  shall  be  void. 

"  'In  witness  whereof,  the  Supreme  Coun- 
cil, American  IjCglon  of  Honor,  has  hereunto 
affixed  itB  corporate  seal,  and  caused  this  oer- 
titicate  to  be  sitriiod  by  its  Supreme  Oom- 
mauder,  and  attested  by  Its  Supreme  Secre- 
tary, nt  Boston,  Massachusetts,  this  the  6t]i 
day  of  March.  A.  D.  1897.' 

"Said  certificate  Is  signed  by  the  Supreme 
Commander  and  the  Supreme  Secretary  of  the 
defendant,  and  has  the  seal  of  the  defaidant 
affixed. 

"<3)  Jamea  F.  Storey  and  Willis  m  A.  t<tcv- 
rcy,  named  as  beneficiaries  In  said  benefit 
ceiiiScate,  are  the  plaintiffs  in  this  suiL 

"(4)  The  said  D.  M.  Storey  died  on  De- 
cember 6,  1901,  and  on  May  8,  1902,  the  plain- 
tiffs  made  out  and  furnished  to  tbe  defendant, 
in  accordance  with  tbe  rules  of  tbe  defend- 
ant, satlsfoctory  evidence  of  Ot»  death  oC 
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the  mlA  D.  M.  storey.  The  said  D.  M.  Sto- 
rey, DP  to  and  at  the  time  of  her  death,  was 
in  good  standing  with  the  defendant  order. 
The  certificate  or  policy  sued  npon,  and  vblcb 
is  numbered  195,265,  was  never  surrendered 
by  the  said  D.  M.  Storey,  and  another  policy 
or  certificate  issued  in  lien  of  it. 

"(5)  Tbe  Supreme  Oouncll  of  the  defend- 
ant  met  in  the  state  of  New  Jersey  on  A.vr 
gust  21  and  22  of  the  year  1000,  and  passed 
the  following  by-law: 

"  '(55)  Two  thousand  dollars  shall  be  the 
highest  amount  paid  by  the  order  on  the 
death  of  a  member  upon  any  benefit  certifi- 
cate heretofore  or  hereafter  Issued.  This 
sum  shall  be  paid  on  the  death  of  every 
member  holding  a  benefit  certificate  of  two 
thousand  dollars  or  over,  and  one  thoosaud 
dollars  on  tbe  death  of  every  member  hold- 
ing a  benefit  certificate  for  that  amount,  and 
five  hundred  dollars  on  the  death  of  every 
member  holding  a  benefit  certificate  for  that 
amount:  provided  that,  if  at  the  death  of  said 
member  one  full  assessment  upon  each  of  the 
members  of  tlte  order  will  not  amount  to  the 
full  sum  of  two  thousand  dollars,  then  the 
amount  to  be  paid  to  the  beneficiaries  of 
said  deceased  member  shall  not  exceed  the 
amount  collected  by  said  assessments.  If  snid 
member's  benefit  certificate  la  tor  two  thou- 
sand dollars;  one-half  of  the  amount  If  tbe 
benefit  certificate  is  for  one  thousand  dol- 
lars, and  one-quarter  of  the  nmount  If  the 
benefit  certificate  la  for  1500;  and  provided 
that  the  face  value  of  tbe  benefit  certificate 
shall  be  paid,  so  long  as  the  emeri^ncy  tond 
of  Qie  order  has  not  1>een  exhausted;  and  pro- 
vided that  the  said  member  shall  at  the  time 
of  the  doath  be  a  member  of  the  order  In  good 
standing,  and  shall  have  complied  with  all 
the  laws,  rules,  and  regulations  of  the  or- 
der, as  they  now  are,  or  as  they  may  here- 
after from  time  to  time  be  altered  or  amend- 
ed.' 

'^Id  by-law  went  Into  effect  October  1, 
1900. 

"(6)  Neither  D.  M.  Storey  nor  either  of  the 
plalutlO:^  ever  expressly  or  Impliedly  consent- 
ed to  the  passage  of  by-law  55,  and  there  Is 
no  evidence  to  indicate  that  ^ther  the  said 
D.  H.  Storey  or  the  plaintiffs,  prior  to  the 
passnse  of  said  by-law,  knew  that  the  pas- 
sage of  same  was  contemplated.  Shortly 
after  the  said  by-law  was  passed,  both  of  tbe 
plalntlfTs  learned  of  its  pnssnKe;  also  the 
said  D.  M.  Storey  learned  of  the  passage  of 
the  said  by-law  shortly  after  it  had  been 
passed. 

"(T)  Jtlst  prior  to  the  time  snld  by-law  R5 
went  into  effect  the  assessments  levied  by  the 
defendant  against  the  said  D.  M.  Storey 
amonnted  at  each  assessment  to  f4.80  for 
each  $1,000  of  her  $5,000  policy;  that  Is,  ¥24 
for  each  assof^smcnt.  After  said  by-law  went 
into  effect,  the  assessments  levied  by  the 
detendnnt  agnlnst  the  said  D.  M.  Storey 
amounted  at  each  anseiisment  to  $4.80  for 
bat -92,000;  that  Is,  each  assessment  there- 


after amounted  to  fD.00.  Such  assessments, 
as  so  reduced,  were  paid  to  the  defendant 
npon  the  certificate  or  policy  of  tbe  said  D. 
M.  Storey,  continuously  thei-eafter  up  to  her 
death  as  they  became  due.  I  And  tlint  con- 
tlnuonsly  after  the  said  D.  M.  Storey  fii-st  be- 
came a  member  of  the  defendant  order,  up 
to  the  date  of  her  death,  all  assessments 
which  she  was  called  upon  to  pay  to  the 
defendant,  or  for  which  she  was  liable,  were 
punctually  paid  to  the  defendant.  The  as- 
sessments called  for  by  tbe  defendant  ngnlnfit 
the  said  D.  M.  Storey,  after  October  1,  1000, 
up  to  and  Including  the  date  of  her  death, 
were  twenty-two  (22)  assessments,  for  ¥0.00 
each.  I  find  that  Immediately  after  said  by- 
law 6S  was  passed,  and  as  soon  as  the  said 
D.  M.  Storey  and  the  plaintiffs  lonmcd  of 
the  passage  of  the  same,  James  F.  Storey,  in 
bebalf  of  himself  and  of  hla  mother,  D.  ^f. 
Storey,  and  of  hla  brother,  William  A.  Storey, 
protested  to  the  defendant  against  any  at- 
tempt upon  the  part  of  the  defendant  to 
scale  the  amount  to  be  paid  upon  the  bene- 
fit certificate  now  sued  upon  to  less  tban  Its 
face  Talne,  and  Insisted  with  tbe  defendant 
that  the  said  I>.  M.  Storey,  or  the  said  James 
F.  Stor^  in  her  behalf,  be  permitted  to  piiy 
assessments  In  the  amouqts  levied  and  re- 
quired prior  to  the  passage  of  said  by-law 
56,  and  prior  to  the  time  same  went  Into 
effect,  and  that  the  raid  James  F.  Storey  then 
notified  the  defendant  It  was  the  desire  of 
his  mother  and  himself  and  of  bis  said  brotli- 
er  to  pay  all  assessments  and  do  all  tliinics 
necessary  to  entitle  the  plaintiffs  to  the  full 
$5,000,  as  called  tor  In  said  benefit  certifi- 
cate, npon  the  death  of  the  said  D.  M. 
Storey;  but  tbe  defendant  declined  to  per- 
mit tbe  said  D.  M.  Storey  or  the  plaintiffs 
to  pay  any  other  or  further  assessments  than 
as  called  for  by  the  defendant,  which  assess- 
ments, as  above  stated,  amounted  to  $9.00  at 
each  assessment  since  October  1,  1900,  and 
were  twenty-two  (22)  in  number  since  said 
time.  D.  M.  Storey  paid  all  dues  for  which 
she  was  liable  up  to  her  death. 

**(S)  Said  benefit  certificate  Issued  by  the 
defendant  to  the  said  D.  M.  Storey  on  March 
20,  1891,  as  also  the  benefit  certificate  sued 
upon,  were  taken  out  by  the  said  D.  M. 
Storey  with  the  agreement  between  her  and 
the  plaintiffs,  James  F.  and  Wllllnm  A. 
Storey,  that  the  said  plaintiffs  should  pny  to 
the  defendant  all  of  the  assessments  due  or 
to  become  due  to  the  defendant  from  the 
said  D.  H.  Storey,  after  the  Issuance  of  said 
certificate,  and  said  plaintiffs  have  In  fact 
paid  all  assessmento  since  March  20,  if-'nt,  up 
to  the  date  of  the  death  of  the  said  D.  M. 
Storey. 

"(0)  At  the  Same  session  of  the  Supreme 
Oouncll  of  the  defendant  In-  New  Jersey,  In 
the  year  1000,  at  which  by-law  55  was  pass- 
ed, the  said  Supreme  Coun<dI  also  passed  by- 
law 72,  reading  as  follows: 

**  '(2)  An  emergency  fnnd  of  five  per  cent- 
um of  the  aggregate  face  value  of  all  out 
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Btandlns  benefit  certificates  aa  recognized  by 
tbe  b7-lawB  of  tlie  order  Is  hereby  establish- 
ed, to  .be  created,  collected,  maintained,  and 
dlabnraed  in  conformity  with  tlie  laws  of  the 
8tate  ot  Masaachasetts;  and  that  for  the  es- 
tablishment ot  said  fund  fbere  be  cliarged 
against  the  certificate  of  each  member  of 
the  order  five  per  centum  of  the  by-law  Talue 
(reduced  or  otherwise)  thereof:  provided. 
however,  that  If,  upon  tbe  decease  of  any 
member,  any  part  of  said  charge  shall  re- 
main unpaid  by  said  member  to  said  fund, 
the  same  shall  be  deducted  from  the  amount 
payable  to  the  beneficiary.  This  by-law  shall 
take  effect  September  1,  1000.' 

"There  Is  no  evidence  that  D.  M.  Storey, 
or  either  of  tbe  plaintiffs,  ever  Impliedly  or 
expressly  consented  to  the  passage  of  said 
by-law  72,  or  that  either  of  tbem  ever  knew 
of  Its  having  been  passed. 

"(ID)  Some  time  during  tbe  year  1902,  and 
prior  to  the  8tb  of  May,  said  year,  tbe  plalu- 
tiflFs  William  A.  Storey  and  James  F.  Storey 
made  out  and  delivered  to  the  defendant  a 
wfltten  statement,  addressed  to  Adam  War- 
noClc,  Supreme  Secretary  of  the  defendant. 
In  which  statement  plaintiffs  notified  the  de- 
fendant of  the  dMth  of  D.  M.  Storey  and 
cla  toned  95,000  upon  the  benefit  oertiflcate 
DOW  sued  upon. 

"(11)  On  August  27.  1902.  the  defendant 
paid  to  tbe  plaintiffs,  Wm.  A.  Storey  and 
James  P.  Storey,  $2,000  upon  tbe  benefit  cei^ 
tiflcate  sued  upon,  and  said  plaintiffs  then 
turned  said  benefit  certificate  to  the  defend- 
ant, and  signed  the  receipt  upon  said  certifi- 
cate reading  as  follows: 

"  'Undersigned,  beneficiaries  named  In  the 
within  benefit  certificate,  hereby  acknowl- 
edge having  received  the  amount  herein 
agreed  to  be  paid,  and  this  certificate  is  here- 
by surrendered  to  the  Supreme  Council, 
American  Legion  of  Honor,  for  cancellation.' 

"And  said  plalntifFs  also,  at  the  time  said 
$2,000  was  paid  to  them,  signed  and  deliver- 
ed to  the  defendant  a  receipt  as  follows: 

"  'Release.  Know  all  men  by  these  pres- 
ents, that  I,  James  F.  Storey  and  William 
A.  St<»ey,  beneficiaries  of  the  late  Dollle  M. 
Storey,  do  hereby  remise,  release,  and  forever 
discharge  the  Supreme  Ooondl.  American 
Legion  of  Honor,  its  successors  and  assigns, 
of  and  from  all  and  all  manner  of  ac- 
tims  and  causes  of  actions,  suits,  debts,  dues, 
accounts,  bonds,  covenants,  contracts  and 
agreements,  judgments,  claims,  and  demands 
whatsoever.  In  law  or  In  equity,  which 
against  the  said  Supreme  Council,  American 
Legion  of  Honor,  I  ever  had,  now  have,  or 
which  my  heirs,  executors,  administrators, 
or  assigns,  or  any  of  them,  hereafter  cau, 
shall,  or  may  have,  for  or  by  reason  of  any 
cause,  matter,  or  thing  whatsoever,  from 
the  beginning  of  tbe  world  to  the  date  of 
these  presents.' 

"(12)  I  find  that  the  sole  and  only  con- 
sideration for  the  execution  and  delivery  of 
the  said  aforesaid  receipt  and  release 


tbe  plaintiffs,  and  the  sole  and  only  ccmaJder- 
atlon  for  the  surrender  to  the  defendant  of 
the  benefit  certificate  sued  on,  and  the  sole 
and  only  consldezation  which  ever  passed 
from  tbe  defendant  to  the  plaintiffs,  or  ei- 
ther of  tbem,  upon  any  occasion  whatBoever. 
was  the  said  $2,000  so  paid  to  tbem  by  tbe 
defendant  upon  the  occasion  of  the  execution 
ot  the  said  receipt  and  release  and  anirender 
of  the  said  benefit  certificate. 

"(13)  I  find  that  the  defendant  never,  ei- 
ther upon  the  occasion  of  ttie  payment  by  It 
to  the  plaintiffs  of  the  $2,000,  or  at  any 
other  time,  made  or  urged  any  dispute  as  to 
its  being  liable  to  tbe  said  plaintiffs  for  the 
full  $S,000  upon  the  benefit  certificate  sued 
upon.  The  defendant,  at  tbe  time  of  said 
settlement.  In  which  It  paid  to  the  plaintiffs 
tbe  said  $2,000.  did  not  believe -that  It  was 
not  liable  to  the  plaintiffs  for  the  fall  $5,000 
upon  said  benefit  certificate  sued  on,  nor  was 
there  any  reasonable  grounds  for  its  so  be- 
lieving. 

"(11)  Neither  D.  M.  Storey,  nor  the  plain- 
tiffs, Dor  either  of  them,  have  paid  to  the  de- 
fendant tbe  6  per  cent  of  the  benefit  certifi- 
cate sued  upon,  as  provided  for  In  the  afore- 
said by-taw  72;  nor  have  they,  or  either  of 
them,  ever  been  called  upon  to  tbe  same, 
or  any  part  of  it 

"aS)  I  find  that  the  defendant  has  failed 
and  refused  to  pay  to  the  plaintiffs  any  fur- 
tber  sum  than  the  said  $2,000  upon  the  bene- 
fit certificate  sued  upon,  notwithstanding  tbe 
plaintiffs  did  both  of  them,  prior  to  the  filing 
of  this  suit,  make  written  demands  ot  the  de- 
fendant for  the  payment  of  the  entire  amount 
of  $5,000,  as  called  for  in  said  certificate  or 
policy. 

"(16)  I  find  that  tbe  plaintiffs  have  in- 
curred necessarily,  in  the  matter  of  the  pro<>e- 
cutlon  and  collecti<m  of  tti^r  claim  herein 
sued  for,  the  sum  of  $400  attorney's  fees,  and 
I  find  that  said  sum  is  a  reasonable  attomey*B 
fee.  I  find  that  tbe  plaintiffs  are  the  holders 
of  tbe  benefit  certificate  or  inaurance  policy 
sued  upon. 

"(17)  I  find  that  the  emergency  fund  of  the 
defendant  order  on  October  1,  1900,  was 
$413,217.31;  and  at  the  date  of  the  death  of 
tbe  said  Dollle  M.  Stmey,  and  also  at  the  date 
of  tbe  proof  of  ber  death,  said  fund  was 
$406,334.31. 

"I  file  my  additional  finding  of  fact,  Na 
18,  as  follows: 

"(IS)  I  find,  as  already  stated  in  my  former 
conclusions  of  fact,  that  the  defendant  Is  a 
fraternal  beneficiary  society;  but  the  evidence 
falls  to  show  as  to  whether  it  Is  an  associa- 
tion having  no  capital  stock,  or  as  to  whether 
it  is  conducted  by  lodges,  a  quorum  of  whose 
members  meet  In  their  resiiective  lodge  rooms 
at  least  once  a  month,  or  whether  it  has  made 
to  the  Insurance 'department  of  this  stete  a 
report  or  statement  such  as  the  laws  of  this 
state  require,  or  as  to  whether  it  has  desig- 
nated tbe  Insarance  commissioner  qf  this  state 
as  its  agen^  upon  whom  s^rice  may  be 
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had;  and  the  evideiice  shows  tbat  tt  is  not 
mch  a  fratemal  bm^daiy  association  as  la 
defined  by  section  1  of  tbe  Acts  of  IMs  state 
of  1899,  p.  195,  c.  116,  relating  to  fratmial 
lienefldary  associations,  and  falls  to  tOaovr  that 
It  Is  such  a  beneficiary  association  as  Is  re- 
lieved from  the  provisions  ait  the  lusorance 
laws  of  this  state;  and  hence  the  evidence 
does  not  show  that  the  defendant  Is  en- 
titled to  be  relieved  from  tbe  provisions 
of  the  insurance  laws  of  this  state  provid- 
ing for  12  i>er  cent  penalty  and  reasonable 
attorney's  tees;  and  hence  I  hold  defendant 
liable  for  both  the  said  penalty  and  attor- 
ney's fees." 

Opinion. 

1.  There  Is  no  assignment  of  error  com< 
plaining  of  the  foregoing  findings  of  fact 
as  unsupported  by  testimony;  and  therefore 
appellant  must  be  regarded  as  acquiescing 
In  the  correctness  of  tbe  findings,  and  the 
appeal  must  be  disposed  of  npon  the  same 
theory. 

2.  One  of  the  defenses  relied  on  Is  by- 
law 65;  appellanfs  contention  being  that  It 
was  binding  upon  tbe  assured  and  the  bene- 
ficiaries In  the  policy,  and  resulted  In  scal- 
ing the  policy  from  $6,000  to  $2,000,  the 
amount  paid  by  appellant  before  suit  was 
brought.  Appellees  contend  that  as  the  by- 
law referred  to  was  enacted  after  the  policy 
or  certificate  was  Issued,  and  was  not  con- 
sented to  by  them  or  tbe  assured,  it  cannot 
affect  their  rights,  and  tbey  cite  decisions 
from  other  Jurisdictions  which  support  their 
contention.  They  also  contend  that  under 
the  tacts  presented  in  this  case,  if  the  by- 
law be  considered  valid,  the  policy  should 
not  be  scaled.  This  contention  is  founded 
upon  the  proviso  embodied  In  the  by-law 
to  the  effect  that  the  face  value  of  benefit 
certificates  shall  be  paid,  so  long  as  tbe 
emergency  fund  of  the  order  has  not  been 
ahausted,  and  the  fact  that  at  the  time 
of  the  death  of  the  assured,  and  at  the 
date  of  the  proof  of  her  death,  the  fund 
referred  to  bad  not  been  exhausted,  but  was 
then  over  $400,000.  While  the  writer  be- 
lieves that  appellees  are  correct  in  both  con- 
tentions, the  decision  of  this  court  is  rested 
upon  the  correctness  of  the  latter  contention. 
The  proviso  In  by-law  65  states  in  clear  and 
unambignouB  language  "that  tbe  face  value 
of  the  benefit  certificate  shall  be  paid,  so 
long  as  the  emergency  fund  of  the  order 
has  not  been  exhausted,  if  the  member  shall 
at  the  time  of  death  be  a  member  of  the 
order  In  good  standing,  and  shall  have  com- 
piled with  all  the  laws,  rules,  and  regula- 
tions of  the  order."  The  words  "face  value" 
undoubtedly  mean  the  amount  stated  In  the 
body  of  the  certificate  as  payable  upon  the 
death  of  the  assured,  which  in  this  case  was 
$5,000.  Therefore,  tbe  emergency  fund  not 
bcdiv  exhansted,  according  to  the  very  terms 
of  the  by-law  Itself  tbe  entire  $6,000  was 
owing  and  dn& 


1  8.  The  retease  executed  by  the  appellees 
was  without  consideration,  ezc^t  as  to  the 
$2,000  then  paid  on  the  debt,  which  Is  not 
bavolved  In  tbto  suit  AppeUant  never  de- 
nied liability  in  toto,  but  always  conceded 
its  liability  for  $2,000,  the  amount  which 
it  paid;  and  therefore,  having  paid  nothing 
more  than  Its  conceded  liability,  the  receipt 
or  release  was  without  consideration  as  to 
the  remainder  of  the  debt  FranUIn  In- 
surance Go.  V.  Vnieneave  (Tex.  Civ.  App.)  60 
a  W^IOM,  68  8.  W.  208. 

4.rThe  trial  court  inoperiy  excluded  the 
am^ded  by-law  of  1901,  because  the  same 
bad  not  been  pleaded.  The  plaintiffs  sued 
upon  a  written  contract,  which,  If  the  facta 
alleged  In  their  petition  were  true,  entitted 
them  to  recover;  and,  if  the  defendant  sought 
to  defeat  such  recovery  on  account  of  a  sub- 
sequent cbai^^e  in  the  contract  (and  such 
seems  to  have  been  the  purpose  for  which  the 
excluded  by-law  was  offered),  then  It  de- 
volved npon  tile  defendant  to  eimclally  plead 
such  changgji. 

6.  Having  failed  to  pay  tbe  full  amount  of 
the  policy  or  oertlflcate  at  nutnrf ty  and  after 
demand,  the  defendant  became  liable,  under 
the  statute  r^pilating  Insurance,  for  12  per 
cent,  damages  and  reasonaUe  attorney's  fees, 
unless  it  was  made  to  apprar  that  it  was  a 
fratemal  bCTefidary  association,  as  defined  by 
the  act  of  May  12,  1899.  According  to  the 
findings  ot  the  court,  tills  was  not  Aown,  and 
therefore  appellees  woe  entttied  to  recover 
damages  and  attom^s  fees.  Mutual  Reserve 
Fund  Life  Ass'n  t.  Payne  (Tex.  Civ.  App.) 
32  8.  W.  1065. 

6.  There  are  some  other  minor  questkms, 
which  we  deem  it  unnecessary  to  discuss  In 
this  opinion.  Th^  bave  been  duly  considered, 
and  our  conclusion  is  tiiat  no  reversible  ocxor 
has  been  shown. 

Judgment  affirmed. 


HENNINO  et  aL  V.  WBBN  et  aL 
(Oourt  of  Civil  Appeals  of  Texas.  May  27, 

1908.) 

ADVERSE   POSSESSION— JOINT  AND  SEVERAL 
PLEA—DBEDS— DESCRIPTION— RECORD— 
SUFFICIENCY— PAYMENT  OP  TAXES. 

1.  Ill  trespass  to  try  title  against  several  de- 
fendants, toe  answer  set  up  that,  if  plaintiffs 
ever  had  any  cause  of  action  against  defend- 
ants, it  was  barred  by  limitations,  because  de- 
fondants  and  those  under  whom  they  claimed 
had  had  adverse  possession  of  tue  land  for 
more  than  five  years,  and  that  "each  of  the 
defendants  say  that.  If  plaiutifEB  ever  had  any 
cause  of  action,  such  action  Is  barred  by  the 
statute  of  limitations,  wbldi  they  and  each 
of  defendants  plead  in  bar  of  this  action." 
Held  to  plead  the  statute  jointly  and  severally 
for  each  of  defendaots,  so  as  to  allow  them  tu 
prove  llmitatiouB  separately  as  to  the  partlcnlar 
portions  of  tbe  entire  tract  sued  for. 

2.  Where  a  deed  described  land  "as  my  uii- 
divided  one-half  interest  in  the  David  Wilson 
league  and  labor  of  land,"  but  the  deed  as  re- 
corded described  It  as  the  Daniel  Wilson  sur- 
vey," the  record  was  insufflclent  to  support  the 
five-year  statute  of  limitatianB. 
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3.  Iq  the  abs^uce  of  a  Btatement  of  facts,  it 
will  be  presunird  lhat  there  was  suIDrient  evi- 
-deiice  to  warrant  finilings  of  the  trial  (oiirt. 

4.  Where  the  grantee  in  a  recorded  deed 
pnyn  taxes  on  the  number  of  acres  called  for 
in  his  deed,  actually  believing  be  is  pnying 
for  the  full  quantity  in  bis  pussession,  he  ia 
uot  de])rived  of  the  benefit  of  the  five-year  stat- 
ute of  limitations,  merely  becauBe  his  tract  is 
larger  than  he  supposed. 

On  Bebearing. 

5.  Where  the  record  of  a  deed  to  an  undi- 
vided interest  in  a  survey  of  luiid  was  defect- 
ive for  failure  to  describe  the  land  as  it  was 
described  io  the  deedj  the  defect  could  not  be 
cured  by  parol. 

Appeal  from  District  Court,  Caldwell  Coun- 
ty; L.  W.  Moore,  Judge. 

Action  by  Alice  V.  Heunlng  and  otbers 
against  James  A.  Wren  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Beversed  as  to  defendant  Parke  alone. 

W.  Q.  Barber,  B.  B.  Coopwood,  and  P.  N. 
Springer,  for  a^ellants.  A.  B.  Stxaej,  8.  B. 
McBride,  and  Walton  &  Walton,  for  appellees. 

STREETMAN,  J.  Appellants,  as  heirs  of 
Mrs.  Ophelia  P.  Wilson  (who  was  sfterwaids 
Mrs.  Talbot,  and  flnallr  Mrs.  Henning), 
sought  In  this  action  to  recover  an  undivided 
half  Interest  in  the  Daniel  Wilson  league  and 
labor  of  land  In  Hays  county,  Tex.  Upon 
change  at  venne  to  Caldwell  county,  a  trial 
was  had  without  a  Jnry,  and  the  court  found 
the  following  facts: 

"(1)  On  the  9th  day  of  October.  1830,  DavW 
WllBon  and  Ophelia  P.  Morrell  were  married 
at  Vlncennes,  In  the  state  of  Indiana,  and  emi- 
grated together  to  the  state  of  Texas  and 
county  of  Harrishurg,  where  they  arrived  In 
1885. 

"(2>  That  on  February  2,  1838,  said  David 
Wilson  appeared  before  the  board  of  land  com- 
missioners of  said  Harrisburg  county  and 
made  the  proper  proof,  upon  which  said  board 
Issued  to  him,  as  a  mairled  man,  a  written 
certificate  for  one  league  and  labor  of  land, 
which  certificate  is  the  basis  for  the  patent  to 
the  land  in  controversy. 

"(3)  That  prior  to  the  3d  day  of  July,  1847, 
said  David  Wilson  died,  leaving  surviving  Mm 
only  one  child,  named  James  U.  Wilson,  and 
his  widow,  Ophelia  P.  Wilson. 

"(4)  That  on  July  8,  1847,  the  state  of 
Texas,  by  patent  No.  4:}S,  vol.  15,  granted  to 
the  heirs  of  enfd  David  Wilson,  deceased,  the 
league  and  labor  of  laud  described  in  the  pe- 
tition of  plaintiffs  In  tbla  cause,  and  In  con- 
troversy In  this  suit;  It  being  survey  No.  83 
and  abstract  Ko.  476. 

"(5)  That  said  Ophelia  P.  Wilson  was  tlie 
wife  of  the  oripiinal  grantee,  David  Wilson,  at 
the  date  of  the  Issunuce  of  said  certificate  and 
at  the  date  of  the  accrual  of  his  right  thei-eto, 
and  as  such  she  owned  an  undivided  half  In- 
terest In  said  land  in  her  community  right. 

"(6)  Prior  to  the  31st  day  of  March,  1852, 
O.  P.  Wilson  Intermarried  with  one  James 
Talbot,  and  was  the  wife  of  said  Talbot  on 
said  date  and  prior  and  subsequent  thereto. 


I     "(7)   That  on  said  Slat  day  of  March,  1852. 

said  Ophelia  P.  Talbot,  joined  by  her  huslMiDd, 
i  James  Talbot,  executed  and  delivered  to 
;  Fronds  Bricbta  a  deed,  attempting  or  purport- 
ing to  convey  alt  said  land.   In  said  deed  it  is 
i  recited  that  she,  as  the  widow  of  David  Wil- 
I  son,  owned  an  undivided  one-balF  interest  to 
!  said  land,  and  that  James  M.  Witeon,  as  the 
!  son,  owned  the  other  undivided  one-half  Inter- 
i  est.    She  attempts  to  convey  the  whole  surrey 
:  of  the  land  by  this  deed,  reciting  that  her  son. 
{  James,  is  a  minor,  and  that  she  has  been 
I  authorized  to  convey  bis  Interest  by  certain 
orders  from  the  First  district  court  of  the  dty 
of  New  Orleans,  state  of  Louisiana.  Tills  deed 
Is  properly  acknowledged  by  the  husband, 
James  Talbot;  but  the  purported  acknowledg- 
ment thereof  by  the  wife,  Ophelia  P.  Talbot, 
was  and  is  defective,  and  not  In  compliance 
with  the  requirements  of  the  law.   Said  eer- 
tlQcate  of  acknowledgment  of  the  wife  wholly 
fails  to  show  that  the  Instrument  was  ex- 
plained to  het  in  any  way  by  the  ofilcer,  and 
further  falls  to  show  in  any  way  that  she 
j  acknowledged  to  the  officer  that  she  did  not 

wish  to  retract  same. 
I  "(8)  On  May  15,  1855,  said  Ophelia  P.  Tal- 
'  bot  married  Albert  Henning,  and  GontlnuonBly 
thereafter  was  the  wife  of  and  lived  with  the 
said  Albert  Henning  until  the  25th  day  of  No- 
vember. 1892,  when  said  Albert  Henning  died. 

"(0)  That  said  Ophelia  herself  died  on  the 
12th  day  of  August,  1897,  Intestate,  and  there 
has  becoi  no  admlnistralion  upon  her  estate, 
and  no  necessity  has  ever  existed  therefor. 

"(10)  That  said  OpheUa  was  the  mother  of 
only  two  children;  that  Is,  the  plaintiff  Alice 
I  V.  Henning,  who  was  born  in  1857,  being  the 
!  daughter  of  said  Ophelia  and  her  last  husband. 
\  Henning,  and  the  other  child  being  the  said 
I  James  M.  Wllssn,  by  her  first  husband,  David 
'  Wilson. 

I  "(11)  That  said  James  M.  Wilson  died  In 
Harris  conntyt  Tex.,  Intestate,  and  no  admln- 

•  istration  was  ever  had  npon  his  estate. 

"(12)  That  James  M.  Wilson  was  married 

I  in  1858  to  Artlmisla  Haberniacher,  by  whom 
he  had  three  children;  that  Is,  the  plalntlfb 
Charles  A.  Wilson,  Ophelia  Black  (whose  fans- 
band  Is  Peter  Black),  and  Jas.  M.  Wilson. 

"(13)  That  said  Artlmlsia  also  died  prior  to 
the  Institution  of  this  suit,  and  bi  the  early 
part  of  1S!)7,  and  that  said  three  children  were 
the  only  childreu  of  the  said  Artlmlda  and  the 

!  said  James  M.  Wilson. 

I     "(14i    That  the  said  Ophelia  P.  Wflson 

I  never  sold  or  conveyed  her  interest  in  the  said 

I  land,  and  never  attempted  to  do  so,  except  by 
the  said  deed  executed  to  said  Brichta,  as 
shown  above. 

"(15)  That  plaintiffs  each  claim  the  nndi- 
vldtd  one-haif  interest  In  said  land  Involved 
in  this  suit  through  the  said  Ophelia  P.  Wil- 
son, who  is  common  source  of  title  as  to  such 
undivided  one-half  Interest. 

"a<i)  That  the  title  to  said  land,  as  con- 
veyed by  tiie  said  deed  from  said  Ophelia  Tal- 
bot and  her  husband,  attempting  to  convex  aU 
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of  the  survey,  one-half  for  borself  and  one- 
half  for  Bon,  to  said  Brlcbta,  passed  by 
snccessiTe  conveyances,  duly  executed,  ac- 
knowledged, and  recorded,  to  Mre.  Emma 
Burleson,  John  T.  Allen,  abd  D.  C.  Os- 
bom;  the  said  Mrs.  Emma  Burleson  own- 
ing an  undivided  one-half  thereof,  and 
the  said  Allen  and  Osbom  owning  ttie  oth- 
er one-half  thereof.  That  on  the  2l8t  day 
of  April,  1871,  the  said  Mrs.  Burieson, 
Joined  by  her  husband,  on  the  one  hand,  and 
Allen  and  Osbom.  on  the  other,  executed  par^ 
titlon  deeds,  by  which  they  conveyed  In  sev- 
eralty to  said  Osbom  and  Allen  all  the  land 
lying  north  and  eaut  and  northeast  of  the 
partition  line,  and  by  which  they  conveyed  to 
aoid  Mrs.  Burleson  In  severalty  aD  the  land 
lying  west  and  south  and  southwest  of  said 
partition  line;  the  said  partition  line  being  set 
oot  In  said  partition  deeds,  the  some  as  set 
out  In  the  amended  otiginal  answw  of  defend- 
ants in  this  cause. 

"(17)  That  on  the  16th  day  of  Febraary, 
1880,  said  Allen  and  Osborn  conveyed  to  the 
defendant  Jas.  A.  Wren,  by  deed  of  that  date, 
all  the  land  lying  northeast  of  said  partition 
line,  describing  it  as  containing  2,302^  acres, 
more  or  less.  This  deed  was  regularly  ac- 
knowledged for  record  by  the  grantors,  and 
properly  recorded  in  the  deed  records  of  Hays 
county,  Tex.,  on  March  3,  1880. 

"(18)  On  June  30.  1871,  said  E:mma  Burle- 
son and  her  husband,  Ed.  Burleson,  by  deed, 
properly  acknowledged,  and  duly  recorded  Im- 
mediately thereafter,  conveyed  to  Joseph  D. 
Sayers  that  portion  of  said  survey  lying  south 
of  said  division  line;  and  on  March  11,  1878. 
by  deed  of  that  date,  properly  acknowledged, 
and  Immediately  thereafter  recorded,  said 
Payers  conveyed  to  W.  O.  Hutchison  the  land 
so  conveyed  to  him  by  same  description. 

"(19)  On  September  12,  1882,  W.  O.  Hutch- 
ison, l^y  deed  of  that  date,  duly  recorded  on 
September  26,  1882,  In  the  deed  records  of 
Hays  county,  conveyed  to  D.  A-.  Nance  and 
S.  N.  Heard  nine  different  tracts  of  land  in 
Hays  county,  Tex.;  one  of  them  being  de- 
scribed as  2,304  acres,  the  west  half  of  the 
David  Wilson  league  and  labor  of  land,  and  all 
thereof  lying  southwest  of  said  division  line. 

"(20)  On  AprU  8,  1884,  D.  A.  Nance  and 
wife,  by  deed  of  that  date,  duly  acknowl- 
edged, and  recorded  on  April  19,  1884,  in  the 
deed  records  of  said  Hays  county,  conveyed  to 
the  defendant  O.  Q.  Parke  an  undivided  one- 
half  interest  In  the  same  lands  conveyed  by 
the  said  deed  from  W.  O.  Hutchison  to  Nance 
and  Heard  by  a  like  description. 

"(21)  On  the  2Sth  day  of  January,  1887. 
said  S.  M.  Heard  aecuted,  properly  acknowl- 
edged for  record,  and  delivered  to  the  de- 
fendant O.  O.  Parke  a  deed  in  wilting  of 
which  the  following  la  an  exact  copy: 

"  'State  of  Texas,  Coanty  of  Hays.  Know 
all  men  by  these  prints,  that  I,  S.  M. 
Heard,  of  said  state  and  county,  for  and 
IB  consideration  of  the  sum  of  twenty-five 


hundred  and  twenty-five  dollars,  cash  to  me  In 
hand  paid  by  O.  G.  Parke,  of  said  Rtite  and 
county,  the  receipt  whereof  I  do  h^erehy 
acknowledge,  have  bargained,  sold,  aliened, 
transferred,  and  conveyed  to  the  said  Parke, 
to  have  and  to  bold  to  him  and  his  hoirs,  for- 
ever, all  of  my  Interest,  which  is  an  undivided 
one-half  Interest,  in  the  following  tracts  and 
parts  of  tracts  of  land  situated  in  Hays  coim- 
ty  and  state  of  Texas,  to  wit:  My  undivided 
one-half  Interest  in  ^e  David  Wilson  survey, 
containing  1,G64^  acres;  my  one-half  un- 
divided interest  in  the  R.  J.  Smith  610-acre 
sorvey;  my  undivided  one-half  Interest  in  the 
1,006  acres  oot  of  the  Martha  Andrews  1,280- 
acre  survey— the  aforesaid  tracts  of  land  be- 
ing owned  by  myself  and  the  said  Parke  In 
equal  undivided  Interest,  and  hereby  convey 
to  him  my  undivided  one-half  interest  in 
each  of  said  tracts.  The-  1,006-acre  Martha 
Andrews  surrey  is  all  of  said  survey  except 
274  acre&  The  said  Parke  has  cwiveyed  to 
me  his  undivided  (me-balf  by  deed  of  this 
date,  and  said  274  is  described  In  said  deed; 
and  for  the  better  description  and  Identifica- 
tion of  the  aforesaid  tracts  and  parts  of 
tracts  of  land,  reference  Is  here  made  to  all 
of  the  title  papers,  and  to  the  record,  of  the 
same,  and  to  plat  and  map  made  hy  Otto 
Grooa,  the  county  surveyor  of  Hays  county, 
Mark  A.  And  the  said  Heard,  for  myself, 
my  heirs,  and  legal  representatives,  do  war- 
rant the  title  to  the  undivided  one-half  in- 
terest in  said  tracts  of  land  herein  conveyed, 
and  will  defend  the  same  against  the  claims 
of  all  persons  claiming  or  to  claim  same  by 
lawful  title. 

"  'Witness  my  hand  this  25th  day  of  Jan- 
uary, A.  D.  1887.  8.  M.  Hear^.' 

"The  plat  referred  to  In  said  deed  was  not 
Introduced  in  evidence  and  was  uot  of  record. 
That  said  deed  was  filed  for  record  on  its 
day  of  execution,  and  was  recorded  on  the 
29th  day  of  January,  1887,  in  Book  V,  pages 
40,  41,  of  the  deed  records  of  Hays  county, 
Tex.  That  the  clerk  of  the  county  court  of 
Hays  county.  In  recording  said  deed,  did  ac- 
curately transcribe  same  upon  the  records, 
except,  where  there  Is  written  in  the  deed 
'David  Wllaon,'  it  Is  written  upon  the  recoi-d 
of  said  deed  'Daniel  Wilson';  the  result  being 
that  the  deed  shows  upon  the  record  exactly 
as  originally  written,  except  'Daniel  WUson* 
is  substituted  for  David  Wilson.' 

"(22)  On  the  10th  day  of  October,  1887,  the 
state  of  Texas  granted  to  the  defendants  O. 
G.  Parke  and  S.  M.  Heard,  as  assignees  of 
Martha  E.  Andrews,  a  patent.  No.  517,  vol. 
16,  for  1,280  acres  of  land,  which  land  was 
and  Is  In  fact  part  of  the  same  land  covered 
by  the  grant  heretofore  made  to  the  heirs 
of  David  Wilson.  That  said  patent  was  duly 
filed  and  recorded  In  the  deed  records  of  Hays 
county,  Tex.,  on  March  8.  1888. 

"(23)  By  deed  dated  January  25,  1887,  and 
at  once  thereafter  recorded  In  said  deed 
records,  O.  G.  Parke  conveyed  to  S.  M.  Heard 
the  former's  tmdirlded  one-half  interest  in 
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274  acres  <rt  lai^  covered  1^  tfae  said  An- 
drews patent,  describing  said  274  anes  as 
being  all  tberettf  lying  sontli  and  west  of  a 
certain  line  Sdentifled  and  described  In  said 
deed. 

"(24)  By  deed  dated  March  S,  1888,  and 
recorded  In  said  deed  recwds  on  March  12, 
1888,  said  S.  M.  Heard  and  wife  conveyed 
an  undlTlded  one-balf  Interest  In  a  nnmbor 
of  tracts  of  land,  Inclndlng  the  said  274 
acres,  to  John  W.  Hemdon;  and  by  deed 
dated  Hay  11,  1888.  said  John  W.  Hemdon 
conveyed  to  the  defendant  B.  F.  Hemdon  an 
undivided  one-half  Interest  In  a  numbw  oi. 
tracts  land,  one  being  described  as  con- 
taining '274  acres  out  of  the  Martha  BL  Dar^ 
den  snrv^  of  1,280  acres.'  This  deed  t^ers 
for  further  dmcrlptlon  to  the  deed  to  John 
W.  Hemd<m,  shown  In  nert  preceding  find- 
ing of  fact;  and  the  wiHd  'Darden'  was  writ- 
ten therein  by  tiie  motual  mtstake  of  the 
parties,  Instead  of  the  word  'Andrewa* 

"(25)  The  defendant  James  A.  Wren  to- 
dosed  all  of  tbe  land  claimed  by  bim,  and 
lying  north,  northeast,  and  east  of  the  said 
partition  line  fixed  in  the  partition  deed  be- 
tween  Bnrleson,  Allen,  and  Osboro,  In  the 
latter  part  of  1886  and  the  first  of  1887;  the 
Inclosore  being  completed  by  the  1st  day 
of  May,  1887.  Since  that  date  said  James  A. 
Wren  has  need,  occupied,  and  enjoyed  the 
land  so  claimed  by  him,  bedding  the  same 
peacefnlly  and  adversely  to  all  persons,  and 
claiming  same  as  his  own  nnder  deeds  duly 
registered,  and  paying  taxes  thereon,  as 
hweln  shown.  Prior  to  bis  Indosnre  of  said 
hind,  and  subsequent  to  his  purchase  there<tf, 
his  wife  died  Intestete,  leaving  only  two  heirs 
at  law;  that  1^  the  defendants  John  Wren 
and  Mack  Wrm.  The  community  one-half 
Interest  of  their  motha  vested  by  Inheritance 
In  these  two  children,  and  tbe  occupancy  and 
claiming  of  the  land  by  the  Ather  has  been 
for  himself  and  bis  said  two  children;  they 
living  with  him. 

"(26)  Since,  for  and  before  the  said  year 
1887,  Wren  has  rendered,  as  appears  fn»n 
the  assessor's  rolls,  cidlector's  rolls,  and  the 
original  tax  receipts,  for  taxes,  2,032  acres 
of  land,  showing  the  original  grantee  as  David 
Wilson.  Sncb  rendition  has  also  shown  the 
abstmct  number  of  the  survey  as  No.  476, 
except  for  the  years  1886  and  18OT,  tor  each  of 
which  years  the  rendition  so  made  by  the 
aaid  James  A.  Wren  shows  tbe  abstract  num- 
ber as  47B.  None  of  the  renditions  made  by 
the  Bald  Wren  show  the  certificate  number, 
nor  the  survey  number  of  the  said  land,  nor 
the  number  of  tbe  patent,  nor  do  they  In  any 
way  d^rlbe  tbe  particular  land  so  rendered 
by  bIm,  except  only  to  show,  as  tbe  name  of 
the  grantee  and  the  owner,  'James  A.  Wren*; 
as  the  abstract  number,  '476,'  for  tfae  various 
years  except  1886  and  1887,  when  It  la  shown 
as  *47D';  as  tbe  name  of  the  original  grantee, 
David  Wilson';  and  as  the  number  vH  acres 
rendered,  '2,302.'  The  receipts  for  the  taxes 
issued  to  tbe  defendant  Wren  correspond  with 


the  renditions  so  made  tfj  htan,  and  do  not 
further  describe  the  tend. 

"(27)  The  defendants  John  Wren  and 
Maift  Wren  made  no  rendition  for  taxes,  and 
paid  no  taxes  upoU  said  land,  or  any  pan 
there<tf;  bat  In  payli^  same  tbeir  father. 
James  A.  Wren,  did  so  to  recognitloQ  of  ther 
rights  therein  and  for  thtir  benefit 

"(28)  Tbe  defendant  O.  O.  Farke,  In  Oe 
latter  part  ot  1886,  Inclosed  and  took  pos- 
session of  an  that  portion  of  the  David  Wil- 
son survey  lying  south,  southwest,  and  wes 
of  the  said  partition  Itoe,  and  has  tince  then 
occupied  same  conttonously  and  adversely 
to  all  other  persons,  claiming  same  as  Us 
ovrn;  except  cmly  the  274  acres  above  de- 
scribed. The  said  Parke,  prior  to  tbe  year 
18^  and  for  tiut  year,  and  for  each  sur- 
ceedlng  year,  has  rendwed  for  taxes  1,664 
acres  of  tbe  David  Wilson  surv^,  and  paid 
the  taxes  thereon  under  sudi  rendition. 
The  rendition  did  not  othwwlse  dascrlbe 
tbe  particular  land  paid  upon,  exc^t  by 
showing,  as  tiie  name  of  tiie  owner,  *0.  G. 
Parke*;  as  the  abatiaet  number,  '47ff;  as 
the  original  grantee,  'David  Wilson*;  and 
as  the  number  tA  acres  rendoed,  '1.6G4.' 
No  survey  number,  nor  certificate  number, 
nor  patent  numba  are  shown  tij  such  ren- 
dition, and  the  taxes  paid  by  the  defendanc 
Parke  woe  paid  under  such  renditions. 
<Hily  fnnn  1884  to  1887  said  Fa^  paid  on 
2,S03V&  acres  of  the  WUsoa  league,  and  fnnn 
1887  to  1801  he  paid  <m  1,664  acres  «A  the 
Wilson  and  1,006  acres  to  the  name  ot  An- 
drews l^iSO-acre  survey,  that  had  been  pat- 
ented over  the  Wilson  to  1887.  Bald  Parke 
also  rendered,  as  stated,  prior  to  and  tor 
the  year  ISK!,  and  for  each  succeeding  year, 
1,006  acres  of  tbe  land  upon  the  M.  E.  An- 
drews survey!  which  rendition  does  not 
show  the  surrey  number,  the  certificate 
number,  nor  abstract  number.  It  does  not 
otherwise  describe  the  particular  lands  ren- 
dered, except  only  by  showtog  as  tbe  name 
of  the  owner,  'O.  O.  Parke*;  as  the  abstract 
nimiber,  '658*;  as  the  original  grantee,  'M. 
E.  Andrews';  and  as  tbe  number  of  acres 
rendered,  1,006.*  The  payment  of  taxes  by 
the  said  Parke  was  made  under  sncb  ren- 
dition only. 

"(29)  Defendants  Heard  and  Hemdon,  in 
the  latter  part  of  1888,  inclosed  and  took  ac- 
tual possession  ot  the  274  acres  of  land,  and 
have  tince  then  had  and  held  actual  peace- 
able possession  thereof,  clalmtog  same  ad- 
versely to  all  persons  and  as  their  own. 
For  the  year  1882,  prior  thoeto,  dnd  contin- 
uously since  then,  said  Heard  and  Hemdon 
have  rendered  and  paid  taxes  upon  274 
acres  of  the  said  M.  B.  Andrews  survejr. 
The  renditions  made  by  them  as  basis  for 
the  pajrment  ot  such  taxes  did  not  show 
survey  number  nor  the  patent  ninnber  of 
said  land,  nor  otherwise  descrllie  the  psr- 
tlcular  land  paid  upon,  except  only  to  show 
as  the  name  of  the  owner,  'Heard  and  Hem- 
don'; as  the  abstract  number,  'ffiW:  as  Xu» 
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certificate  number,  '1,264';  as  tbe  original 
grantee,  *M.  E.  Andrew^;  and  aa  the  niim- 
tter  of  acres,  '274.* 

"(30)  On  March  6,  1801,  the  state  of  Tex- 
as  patented  to  A.  Wyschetskl,  as  assignee  of 
the  Texas  Central  Railroad  Company.  S14% 
acres  of  land,  known  as  'Survey  No.  3.' 
This  314H  acres  of  land  ts  In  fact  iwrt  of 
the  said  David  Wilson  surrey;  It  being 
placed  upon  land  which  was  not  vacant, 
but  which  was  already  covered  by  the  Da- 
vid Wilson  survey.  Since  and  including 
tbe  year  1892  taxes  have  been  each  year 
regularly  assessed  upon  said  surrey  in  the 
name  of  A.  Wyscfaetakt,  and  taxes  so  as- 
sessed have  been  paid  by  said  A.  Wyschet- 
skl,  and  none  of  the  defendants  hare  paid 
the  taxes  upon  said  land,  imless  same  was 
pa.id  by  the  defendant  James  A.  Wren,  un- 
der said  rendition  of  2,302  acres,  shown  as 
being  upon  the  David  Wilson  surrey. 

"(31)  For  tbe  year  1892,  and  each  year 
since  then  and  prior  thereto,  there  was  reg- 
ularly asseased  In  the  name  of  'Unknown 
Owner*  639  acres  of  the  Darld  Wilson  sur- 
vey, abstract  No.  476,  and  the  taxes  so  as- 
sessed against  said  638  acres  In  the  name 
of  'Unknown  Owner*  have  not  been  paid  by 
any  of  the  defendants,  unless  same  were 
paid  under  their  several  renditions  herein 
above  shown. 

"(32)  The  testimony  tends  to  show  that 
tbe  said  David  Wilson  survey  Is  consider- 
ably in  excess  in  acres  of  the  amount  called 
for  by  the  patent.  The  testimony  tends  to 
show,  and  the  plaintiffs  ask  tbe  court  to 
find,  that  there  Is  as  much  as  314^  acres 
of  said  Wilson  survey  over  and  above  the 
2.302  acres  as  rendered  for  taxes  by  defend- 
ants Wren,  and  lying  on  the  north,  north- 
east, and  east  side  of  said  partition  Uutf; 
and  tbe  evidence  further  tends  to  show,  and 
the  plaintiffs  ask  the  court  to  find,  that 
there  is  lying  on  the  other  side  of  said  line 
as  much  as  630  acres  of  said  Wilson  survey 
over  and  above  the  1,661  acres  thereof  as 
rendered  for  taxes  by  defendant  O.  G. 
Parke,  and  over  and  above  all  of  portions 
of  safd  Wilson  survey  covered  by  the  An- 
drews patent  But  the  court,  although  so 
requested  by  plaintiffs,  declines  to  find  In 
any  way  on  the  question  of  excess  in  acre- 
age or  the  amount  thereof,  because  the 
court  holds  same  to  be  wholly  immaterial, 
as,  defendants  having  paid  on  as  many 
acres  as  their  title  papers  call  for,  and  as 
many  acres  as  they  .thought  they  bad,  any 
excess  in  acreage  cannot  defeat  their  title 
by  limitation  to  all  the  land.  The  M.  E. 
Andrews  survey  all  Ues  upon  the  south, 
southwest,  and  west  side  of  said  partition 
line, 'and  the  said  Texas  Central  Railroad 
Company's  survey  Ues  upon  the  north, 
northeast,  and  east  side  of  aald  partition 
line. 

"(33)  In  making  bis  said  rendition  of  2,302 
acres  upon  said  Wilson  survey,  said  V^ren 
intended  thereby  to  render  and  pay  taxes 


on  all  the  Wilson  surrey  which  he  had,  In- 
cluding the  land  covered  by  said  Texas  Cen- 
tral Railroad  Company's  survey,  which  he 
has  ail  the  time  claimed,  and  yet  claims, 
and  has  possession  of  as  part  of  said  Wilson 
survey. 

"(34)  Said  Parke  has  during  these  several 
years  supposed  that  said  renditions  of  tbe 
1,664  acres  of  land  of  the  said  Wilson  sur- 
vey and  1,006  acres  upon  tbe  said  Andrewf> 
survey  covered  all  the  land  which  he  bad 
within  the  limits  of  the  Wilson  survey,  and 
in  paying  taxes  under  such  renditions  his 
purpose  has  been  to  pay  upon  all  the  WUson 
survey  owned  or  claimed  by  him. 

"(35)  At  the  time  the  said  Andrews  sur- 
vey was  located  by  the  said  Parke  and 
Heard,  they  then  thought  the  land  thereby 
covered  was  part  of  the  Wilson  survey,  and 
part  of  the  land  claimed  by  them  upon  the 
Wilson  survey;  but  on  account  of  the  ex- 
cess in  acreage  of  the  said  Wilson  surrey, 
and  as  a  precaution,  and  upon  the  advice 
of  the  county  surveyor  of  Hays  county, 
they  filed  upon  said  land  and  caused  same 
to  be  patented  to  tbem  as  assignees  oC  M. 
E.  Andrews." 

There  is  no  statement  of  facta  in  the  rec- 
ord. Tbe  court  concluded  that  the  defend- 
ants had  established  their  defense  under 
the  five-year  statute  of  limitation,  and  ren- 
dered Judgment  accordingly. 

The  third  and  four  assignments  of  error 
complain  of  the  admission  of  evidence  to  sup- 
port the  plea  of  limitation,  and  of  the  Judg- 
ment based  thereon,  because  It  Is  claimed  to 
be  at  variance  with  the  pleadings  on  that  is- 
sue. Appellants  Insist  that  the  answer  of  the 
defendants  is  a  Joint  plea  of  limitation  as  to 
the  whole  tract,  and  that  under  this  plea  they 
should  not  hare  been  permitted  to  prore  lim- 
itation separately  as  to  particular  portions  of 
the  tract.  We  do  not  deem  it  necessary  to 
determine  what  the  result  would  be  if  the 
pleading  was  as  claimed.  The  i>ortlon  of  the 
answer  setting  up  tbe  five-year  statute  on 
which  tbe  Judgment  was  based  Is  as  follows: 

"(2)  And,  further  answering,  defendants 
say  that,  if  plaintiffs  ever  had  any  cause  of 
action  against  tbe  defendants  for  tbe  land 
sued  for,  the  same  has  long  been  barred  by  the 
statute  of  limitation  of  five  years,  because 
they  say  that  they  (defendants)  and  those  un- 
der whom  they  claim  have  had  the  actual, 
peaceable,  adverse,  and  quiet  possession  of 
said  land  sued  for,  using,  enjoying,  possess- 
ing, and  cultivating  tbe  same,  and  paying  the 
taxes  thereon,  and  claiming  the  same  under 
a  deed  or  deeds  duly  registered  for  more  than 
five  years  next  before  the  institution  of  this 
suit,  and  they  and  each  of  defendants  say  that 
If  plaintifTs,  or  either  of  them,  ever  had  any 
cause  of  action  against  them  for  said  land,  said 
action  is  barred  by  the  statute  of  limitations 
of  five  years,  which  they  and  each  of  defend- 
ants here  plead  in  bar  of  this  said  action." 

It  is  evident  that  this  answer  pleads  tbe 
statute  Jointly  and  several^  for  each  of  the 
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dcfendantB.  Had  only  one  of  the  dcfc-ndants 
hoen  sued  and  pleaded  limUation  as  to  the 
whole  tract,  we  do  not  doubt  that  he  could 
have  recovered  any  portion  of  the  tract  which 
the  evidence  might  have  shown  him  entitled 
to  under  the  statute,  although  he  might  not 
bare  sustained  biB  defense  as  to  the  irhole. 
So,  each  of  the  defenclnuts  haTlng  pleaded 
limltntlon  as  to  the  whole  tract,  we  see  no 
reason  why  they  should  not  have  been  per- 
mitted to  hold  the  portions,  rcspectirely,  to 
wliich  they  established  their  defense  of  lim- 
itation. 

The  Sftb  assignment  of  error  attacks  the 
deed  from  S.  M.  Heard  to  O.  G.  Parlfe,  and 
the  record  of  said  conveyance,  as  insufficient 
to  support  the  five-year  statute  of  limitation. 
We  are  of  opinion  that  this  assignment  should 
be  sustained.  The  description  in  the  deed 
ai  recorded  Is  as  follows:  "My  undivided 
one-half  Interest  to  the  Daniel  Wilson  survey, 
containing  1,664^  acres."  Had  the  deed  been 
recorded  as  It  Is  written.  It  would  probably 
have  been  sufflclent;  but  almost  the  only  fea- 
ture of  the  description  which  would  serve  to 
Identify  the  land  conveyed  was  the  name  of 
the  survey,  and  this  was  so  changed  in  record- 
ing the  Instmment  that  this  means  of  Identi- 
fication was  not  only  destroyed,  but  rendered 
positively  misleading.  The  object  of  the 
statute  In  making  rcfrlstry  of  the  deed,  neces- 
sary to  enable  the  possessor  to  avail  himself 
of  the  five-year  limitation.  Is  to  give  notice  to 
the  owner  that  the  defendant  In  possession  is 
claiming  under  the  deed;  and.  If  there  is  sucb 
falsity  or  uncertainty  of  description  as  that  it 
will  not  answer  the  purpose  futendcd.  It  can- 
not  be  considered  a  deed  duly  recorded  under 
the  statute.  Flanagan  t.  Boggess,  46  Tex. 
335;  Kllpatricfc  V.  SisneroB.  23  Tex.  136. 
While  It  may  not  be  necessary  to  literally 
transcribe  an  Instrument,  In  order  to  say  that 
It  is  duly  registered,  yet  there  should  certainly 
not  be  such  an  error  In  recording  it  as  to  de- 
stroy the  effect  of  the  descriptive  part  of  the 
instnunent  We  cannot  believe  that  a  record 
purporting  to  show  a  conveyance  of  an  "undi- 
vided one-half  Interest  In  the  'Daniel  Wilson 
survey/  containing  l,664i4  acres,"  would  Im- 
part notice  that  the  grantee  was  claiming  an 
imdlTlded  half  toterest  of  l,664i^  acres  In  the 
"David  Wilson  league  and  labor." 

The  temalntng  assignments  complain  of  the 
lusufflcimcy  of  the  evidence  to  show  payment 
of  taxes  for  the  Hme  required  to  complete  the 
bar  of  the  statute.  It  will  be  observed  that 
during  the  years  1^  and  1S97  the  defendant 
James  A.  Wren  rendered  his  land  onder  ab- 
stract No.  476;  the  correct  abstract  number 
being  476.  For  these  years,  however,  the 
name  of  the  survey  was  correctly  given,  aft 
well  as  the  name  of  the  owner.  There  being 
no  statement  of  facts,  we  cannot  tell  what 
other  evidence  the  court  may  have  acted  upon 
in  finding,  as  it  most  have  found,  that  the  pay- 
ment was  made  upon  the  lands  In  controversy. 
It  la  not  shown,  as  it  was  In  Dutton  v.  Thomp- 
son, 86  Tex.  116,  i»  S.  W.  1026,  that  there 


was  another  survey  In  the  county  to  which  the 
description  would  apply,  and  that  the  hind 
rendered  was  really  dlffereut  from  that 
claimed  by  the  defendant.  We  will  presume, 
in  the  absence  of  a  statement  of  facts,  ttmt 
there  was  evidence  sufficient  to  warrant  the 
court  in  finding  that  the  land  rendered,  and 
upon  which  payment  was  made,  was  the  land 
in  suit,  and  that  the  abstnict  number,  as 
shown  on  the  tax  rolls,  was  an  error,  but  not 
sufiiclcnt  to  destroy  the  identity  of  the  hind  on 
wblcb  taxes  were  paid. 

It  Is  insisted,  because  there  was  evidence 
tending  to  show  that  the  lands  held  by  de- 
fendants actually  contained  a  larger  numlter 
of  acres  than  rendered  by  them,  tliat  this 
would  defeat  the  operation  of  the  statute,  at 
least  as  to  the  excess.  The  court  found  tliat 
the  defendants  reudered  as  many  acres  as 
their  deeds  called  for,  and  as  many  acres  as 
they  thought  they  had.  We  do  not  hold  that 
such  a  disparity  might  not  exist  between  the 
quantity  of  laud  held  In  possession  and  tbat 
rendered  for  taxes  as  to  prevent  the  statute 
from  runnlug,  nor  do  we  hold  that  the  number 
of  acres  called  for  In  the  deed  Is  conclusive; 
but  we  do  not  believe,  where  a  grantee  in  a 
recorded  deed  pays  on  the  number  of  acres 
called  for  in  his  conveyance,  actually  believ- 
ing that  he  is  paying  for  the  full  quantity  to 
his  pof^sesRion,  that  he  should  be  deprived  of 
the  benefit  of  the  statute,  because  It  may 
subsequently  be  ascertained  that  his  tract  Is 
somewhat  lai^er  than  be  believed  it  to  be. 

We  have  carefully  considered  all  of  the  as- 
signments, and  find  no  error,  except  as  shown 
In  the  fifth  assignment.  This  error  affects 
only  the  portion  of  the  lands  claimed  by  the 
defendant  O.  G.  Parke.  As  to  all  the  other 
defendants,  the  Judgment  will  therefore  be  af- 
firmed. We  are  unable  to  determine  definitely 
to  what  extent  and  what  portions  of  his  tract 
the  defendant  Parke  may  be  able  to  bold  un- 
der the  three-year  statute  of  limitations:  and. 
In  addition,  the  findings  of  fact  are  not  suffi- 
ciently full  and  definite  to  enable  us  to  settle 
the  questions  of  rents  and  Improvements  be- 
tween him  and  plaintiff.  The  judgment  in  fa- 
vor of  the  defendant  Parke  will  therefore  be 
reversed,  and  as  to  him  alone  the  cause  re- 
manded. 

Affirmed  to  part,  and  reversed  and  remand- 
ed In  part 

On  Rehearing. 

(July  1,  1903.) 

Appellants  and  appellee  have  filed  motions 
for  rehearing  of  so  much  of  the  formra  Judg- 
ment as  is  adverse  to  them,  and  appellants 
have  also  filed  a  motion  requesting  that  Judg- 
ment be  i-endered  In  their  favor  against  appel- 
lee Farke  for  so  much  of  the  laud  as  they 
would  be  entitled  to  recover  tmder  the  de- 
cision herein  rendered.  Appellees  contend  tbat 
the  description  In  the  deed  from  8.  U.  Heani 
to  O.  G.  Parke  Is  either  sufficient  to  Itself,  or 
that  It  might  be  made  suffideut  by  parol  evl- 
dence,  and  conclude       saytos  that  "it  ths 
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ambiguity  In  the  deed  cannot  be  removed  by 
testliuony,  •  •  *  there  would  seem  to  be 
DO  reason  for  a  reversal  of  the  case."  We  do 
not  think  the  defect  In  the  record  of  the  deed 
could  be  cured  by  parol  evidence,  and.  In  th!a 
situation,  we  understand  that  appellees  would 
prefer  that  the  case  be  not  reversed. 

Some  question  has  arisen  as  to  the  extent  to 
which  appelluDtB  are  entitled  to  recover 
against  appellee  Parke;  said  Parke  having 
established  title  by  limitation  to  an  undivided 
liulf  interest  in  the  tract  in  question,  and  ap- 
pellants having  sued  for  an  undivided  half  in- 
terest in  the  land,  Including  said  tract.  The 
question  has  not  been  argued  by  counsel,  but 
we  have  concluded  that  the  recovery  should 
be  for  an  undivided  baif  only  of  the  portion 
to  which  Parke  failed  to  establish  title;  that 
is,  for  an  undivided  one-fourth  of  the  Parke 
tract,  after  deducting  the  portions  which  said 
Parke  can  hold  under  the  three-year  statute  of 
llmltatlona.  On  account  of  the  absence  of 
field  notes  from  the  record,  and  the  genera] 
nature  of  the  description  contained  In  the 
findings  of  fact,  we  deem  it  best  not  to  under- 
take to  render  judgqient;  and,  as  the  case 
must  be  remanded  for  a  partition  and  adjust- 
ment of  the  questions  of  rents  and  improve- 
ments, we  win  modify  our  former  judgment 
reversing  and  remanding  the  case  as  to  the  ap- 
pellee O.  O.  Parke,  and  reverse  and  remand 
the  case  as  to  said  defendant,  with  directions 
to  the  lower  court  to  render  Judgment  for 
appellants  against  said  Parke  for  an  undi- 
vided one-fourth  interest  in  all  the  land  in 
suit  lying  on  the  west  and  southwest  side  of 
the  partition  line  established  between  Mrs. 
Emma  Burleson  on  the  one  part  and  John  T. 
Allen  and  D.  0.  Osborn  on  the  other  part,  by 
deed  dated  April  21,  1871,  except  so  much 
thereof  as  Is  covered  by  the  Martha  E.  An- 
drews 1,280-acre  survey— this  direction  Irelng 
conclusive  only  upon  the  question  of  title,  and 
iiot  as  to  the  rights  of  any  of  the  parties  con- 
cerning partition,  rents,  or  Improvements. 

The  motions  for  rehearing  will  be  0Tei> 
ruled. 


GASET-SWASBY  CO.  et  al.  VIRQINIA 
8TATB  INS.  GO. 

(Conrt  of  Civil  Appeals  of  Texu.  June  13. 
1903.) 

WITNESSES— IMPEACH  M  ENT-CROSS-BXAM- 
INATION— DISCREDITING  PAR- 
TY'S OWN  WITNESS. 

1.  A  witness  ciiiiDfit  be  impoacbed  by  show- 
iug  iiKllctmeiits  ot  perjury  peudiug  against  him, 
except  on  cross-esamination. 

2.  A  ynrty  offering  a  witness  may  not  im- 
peach his  character. 

Appeal  from  District  Court,  Comanche, 
County;  J.  C.  Randolph,  Special  Judge. 

Action  by  the  Casey-Swasey  Company  and 
others  against  the  Vin;lnia  State  Insurance 
Company.  From  a  judgment  in  favor  of  de- 
fendant plal.ntlffa  appeal.  BereraecL 


Geo.  E.  Smith  and  Orrick  &  Terrell,  for  ap- 
pellants. G.  H.  Goodson,  for  appellee. 

STEPHEN'S,  J.  Appellee  was  permitted, 
against  the  objections  of  appellant,  to  prove 
by  witness  Z.  P.  West  that  two  Indictments 
for  perjury  were  pending  against  him  (West) 
In  the  district  court  of  Comanche  county, 
Tex.;  and  by  witness  J.  T.  Maroney  that  he, 
too,  had  been  Indicted  in  the  same  court  for 
the  same  offense.  That  it  is  incompetent  to 
thus  impeach  a  witness,  except  on  cross-ex- 
amination, Is  well  settled.  Texas  Brewing 
Company  v.  Dickey  (Tex.  Civ.  App.)  43  S.  W. 
577.  True,  It  has  been  held  by  this  court 
and  several  others  that  a  witness  may  be 
thus  discredited ,  cm  cross-examination,  but 
there  are  numerous  authorities.  Including 
some  from  our  Courts  of  Civil  Appeals,  to 
the  contrary.  See  cases  cited  by  us  In  Texas 
Brewing  Company  v.  Dickey,  supra,  and  the 
following,  cited, by  appellants:  Hill  v.  Dons 
(Tex.  Civ.  App.)  37  S.  W.  638;  Freedman  v. 
Bonner  (Tex.  Civ.  App.)  40  S.  W.  49; 
Kruger  v.  Spacbek  (Tex.  Civ.  App.)  54  S. 
W.  295;  Van  Bokkelen  v.  Berdell,  130  N.  Y. 
141,  29  N.  E.  254;  Stanley  v.  Insurance  Co. 
(Ark.)  66  S.  W.  432;  Hendrlckson  v.  Com. 
(Ky.)  64  S.  W.  954;  Lewis  v.  Com.  (Ky.)  42  S. 
W.  1127;  Miller  v.  Curtis,  158  Mass.  1-27,  32  N. 
E.  1030,  35  Am.  St  Rep.  469.  The  rulings 
in  this  instance  are  not  brought  within  the 
exception  to  the  general  rule,  since  tlie  record 
refutes  the  idea  that  this  testimony  was 
drawn  out  on  cross-examination.  It  was  not 
until  after  "West,  who  was  an  important 
witness  for  appellant,  had  been  examined  In 
chief  and  cross-examined,  and  not  until  after 
appellant  bad  rested,  and  appellee  had  offered 
him  as  a  witness,  as  appears  from  the  state- 
ment of  facts,  that  the  fact  of  his  having 
been  Indicted  was  proven.  Maroney  was 
not  offered  as  a  witness  by  appellant  at  all, 
though  his  testimony  in  the  main  was  favor- 
able to  appellant,  agreeing  sulistantlally  with 
that  of  West;  and  the  fact  of  his  having 
been  indicted  appears  to  have  been  drawn  out 
on  his  direct  examination  by  appellee.  The 
blils  of  exception,  Iwsldes  showing  that  the 
testimony  was  introduced  on  the  trial  over 
objection,  -only  show  the  questions,  answers, 
and  objections,  and  do  not,  therefore,  of 
themselves  show  how  it  was  Introduced;  but, 
read  In  connection  with  the  agreed  statement 
of  facts,  leave  no  room  for  the  inference 
that  it  was  drawn  out  on  cross-examination, 
particularly  as  to  witness  Maroney.  The  ob- 
jections stated  in  the  bills  of  exception  were 
prima  facie  good,  and  the  record,  as  a  whole, 
so  far  from  bringing  the  case  within  the  ex- 
ception to  the  general  rule,  which  exception 
at  best  rests  upon  conflicting  authority, 
affirmatively  excludes  that  view,  at  least  as 
to  Maroney. 

Another  well-settled  rule  of  evidence  was 
violated  In  the  admit<sIon  of  this  testimony 
of  Maroney~that  which  forbids  the  impeach- 
ment of  the  character  of  a  -witness  hj  tbe 
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party  offering  hhn.  That  the  evidence  ob- 
jected to  was  prejudicial  will  not  be  dlapnted. 
and  Its  admlsBlon  neceaaltates  a  reversal  of 
the  judgment.  In  Tlew  of  a  retrial,  we  Ten- 
tore  to  suggest  that  If,  in  Uie  pending  Indict- 
ments, perjory  was  assigned  upon  statements 
made  after  this  amtrorersy  arose,  and  about 
the  matters  ont  of  which  It  arose,  we  yery 
mnch  donbt  the  admlssiUllty  of  stub  testi- 
mony, even  when  drawn  out  im  cross-enunl- 
nation. 
Reversed  and  remanded. 


MOSBLBY  V.  HOtTSTON  &  T.  C.  B.  CO. 

(Court  of  Civil  Appeals  of  Texas.  Jane  20, 

1908.) 

CARRIERS  or  OOODS-RAILROADS-LIVB  STOCK 
— DAHAQSS— TRIAL-VBRDICT— BVIDSNCB. 
1.  In  an  action  for  damases  to  horses  shipped 
on  defendant's  railroad  tne  plaintiff  claimed 
that  one  horse  killed  was  woith  $100,  that  the 
damage  to  another  was  $65,  and  that  to  an- 
other was  ¥25,  Then  was  aome  evidence  that 
the  one  horse  was  not  dead,  bnt  had  been  badly 
Injured,  and  left  at  an  intermediate  station. 
The  couaitrnee  of  the  horses  testified  that  the 
lamage  was  as  alleged,  and  this  was  the  ex- 
tent of  evidence  relating  to  value  or  damages. 
Held,  that  there  was  no  basis  for  a  verdict  for 
$104.&0.  but  plaintiff,  if  he  was  entitled  to  re- 
cover at  all,  was  entitled  to  the  whole  amount 
testified  to. 

Error  from  Bills  Oonnty  Court;  Lee  Baw- 

felDS,  Judge. 

Action  by  M.  M.  Moseley  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
There  was  judgment  awarding  plaintiff  less 
damages  than  the  amoont  claimed,  and  be 
brings  error.  Reversed. 

Tom  P.  Wblpple,  for  plaintiff  In  error. 

TBMPLBTON,  J.  Hos^y  sued  the  raU- 
road  company  to  recovn  the  value  of  a  large 
sCHTel  bwse,  and  damages  tox  Injuries  to  a 
roan  mare  and  a  small  aorrel  horse.  It  was 
alleged  that  the  large  horse  was  killed  and 
the  other  horses  Injured  while  being  trans- 
ported from  Waxabachle  to  Beaumtmt  over 
the  line  of  the  company,  and  that  the  loss 
was  due  to  the  cwnpany's  negllguice.  The 
la^  horse  was  valued  by  the  plaintiff  at 
flOO.  The  damage  to  the  mare  was  esti- 
mated at  $65,  and  the  damage  to  llie  amall 
horse  at  $25.  The  plaintiff  obtahied  judgment 
in  the  justice's  court  for  $190,  the  total 
amount  claimed  by  bim.  and  the  company 
appealed.  A.  jury  trial  In  the  county  court 
resulted  In  a  judgment  for  the  plaintiff  tar 
¥1M.50.  He  was  not  satisfied  with  the  amount 
of  his  recovery,  and  has  angled  to  this 
court  by  writ  ol  error. 

Joe  Harding  testified  that  be  was  in  tbe 
employ  ot  the  plaintiff,  and  accompanied  tbe 
shipment;  that  "between  Bnnia  and  Houston, 
at  a  station  called  'Benchly,*  the  stock  were 
In  such  a  ccmdltlon  that  the  conductor  had 
them  tfde-tracked  and  unloaded.  The  big 
sond  borse  was  dead;  the  little  sorrel  horse 


was  so  badly  used  up  that  be  could  hardly 
stand,  and  the  roan  mare  was  down,  and 
was  badly  cut  and  bruised."  Henry  Forbes 
testified  as  follows:  "The  stock  vns  cm- 
aigned  to  me  at  Beaumont,  Texas,  and  I  was 
there  when  they  came  In.  As  soon  as  they 
were  unloaded,  I  made  a  close  examination 
of  them  all,  and  found  some  of  tb^  badly 
damaged.  The  large  sorrel  horse  said  to 
have  been  left  at  Bencbly  was  worth  a 
hundred  dollars.  The  roan  mare  was  a  very 
fine  animal,  and  was  worth  one  hundred  and 
fifty  dollars.  She  was  all  bruised  up,  and 
had  a  bad  cut  on  her  leg.  The  small  sorrel 
horae  was  bruised  and  badly  cot  about  his 
foretop.  The  sMrel  horse  was  wortti  a  tlW. 
1  sold  him  for  $60.  I  kept  these  two  ani- 
mals for  two  weeks  or  more  after  th^  ar- 
rived, BO  as  to  get  tbem  In  some  sort  of 
condition  for  market  I  sold  the  roan  mare 
for  $85.  The  damage  to  the  roan  mare  was 
$35  and  to  tbe  small  'sorrel  horse  $29.  I  saw 
the  stock  when  they  were  loaded  on  the 
cars  at  Waxabachle,  and  they  were  all  in 
good  condition."  The  conductor  of  the  train 
testified  that:  "When^  we  reached  Benchly. 
I  was  Informed  that  some  of  the  stock  was 
down,  and  I  ordered  tbe  cars  unloaded.  W( 
side-tracked  and  unloaded  them.  The  large- 
sorrel  horse  was  not  dead,  but  when  we  got 
ready  to  start  we  did  not  take  him,  but  left 
him  In  charge  of  the  agent  at  Benchly.  1  do 
not  know  what  became  of  him."  Tbe  plain- 
tiff testified  that:  "I  have  no  personal  knowl- 
edge of  any  damage  to  any  of  tbe  stodc.  I  was 
Informed  that  two  sorrel  horses  and  a  roan 
mare  had  been  killed  or  damaged.  Tbe  large 
sorrel  horse  was  worth  a  htmdred  dollars.  If 
the  large  sorrel  borse  Is  not  dead,  tbe  railroad 
company  have  never  Informed  me  that  he  was 
alive."  There  was  no  other  evidence  relat- 
ing to  the  value  of  the  horses  or  to  the  ex- 
tent of  tbe  damages. 

There  Is  no  basis  fn  the  evidence  for  the 
verdict  which  was  returned.  If  the  plaintiff 
was  entitled  to  recover  at  all,  he  was  entitled, 
under  the  evidence  adduced,  to  recover  more 
than  the  amount  awarded  him  by  tiie  jury. 
The  judgment  will  therefore  be  rereraed,  and 
tbe  cause  remanded. 

Reversed  and  rananded. 


SECUBITT  MOT.  LIFE  INS.  CO.  t.  CAL- 
VERT. 

<Oottrt  of  dvU  Appeals  of  Texas.  June  20l 

1903.) 

CONTINUANCB— DUB  DILIOENCS-COnNTBR 

AFFIDAVITS. 

1.  On  an  application  for  a  continuance,  con- 
troverting Hindavits  to  the  effect  that  plaintiff's 
connspl,  on  the  day  before  the  suit  was  in^ti- 
tut^d,  informed  an  adjuster  of  defendant  that 
suit  would  be  brought  on  the  next  day.  and  that 
it  was  BO  brought,  should  not  be  considered  on 
the  question  of  diligence,  as  defendant  was  not 
required  to  prepare  for  trial  ontil  the  servkv  of 
dtation  upon  it. 

2.  A  continuance  should  be  granted,  or  a 
postponement  liad  to  a  tutors  day  ta  the  Um, 
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where  tiie  application  therefor  4iowa  on  its 
face  a  I^al  defenBO,  and  where  defendant  act- 
ed promptljr,  and  exercised  due  diligence  after 
service  cut  citation  in  preaentinx  the  same. 

Appeal  from  District  Oonrt,  Baliig  Oonnty; 
B.  C.  Coonor,  Judge. 

Action  Jeff.  B.  Galrert  against  flie  8e- 
cnritj  Mutual  Life  Inauranoe  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
ReTersed. 

Coke  &  Colce,  for  appellant.  B.  M.  McMa- 
han  and  Looney  St  Clark,  tat  ax^ellee. 

SAINEIT,  O.  J.  The  court  erred  In  over- 
rnlins  defendant's  application  for  a  contin- 
uance. The  application,  on  Its  face,  stated 
snfficlent  grounda  entitling  defendant  to  a 
continuance,  and  the  coDtrorertlng  affidavita 
filed  b7  plaintlfl,  to  the  effect  that  phiintlff'B 
counsel  on  the  day  before  the  suit  was  Insti- 
tuted Informed  an  adju^er  <^  defendant  that 
the  suit  would  be  brought  on  the  next  day 
and  tbAt  It  was  so  brought,  should  not  be  con- 
sidered on  the  question  of  diligence,  as  de- 
fendant was  not  required  to  exert  any  dili- 
gence to  lurepare  for  trial  until  citation  was 
Berred  upon  It.  After  the  serrlce  of  citation 
the  application  shows  that  defendant  acted 
promptly,  and  exercised  due  diligence  to  pre- 
meat  Iti*  defense.  A  legal  defense  being  shown 
on  the  >  .tL-e  of  the  application,  and  proper  dili- 
gence having  been  exercised,  the  motion 
sbould  have  been  granted,  or  a  postponement 
bad  tilt  a  future  day  during  the  term. 

The  Judgmoit  la  rereraed,  and  the  cause  re- 
manded. 


DUCKWORTH  et  al.  v.  FT.  WORTH  ft  B. 

G.  KT.  CO.* 

(Court  of  Cirll  Appeals  «f  Texas.  June  18, 

1903.) 

RAILROADS— FIRKS— INSTRUCTIONS— NOW 
TRIAL— APPEAL— WAIVER  OF 
ASSIQNMBNT. 

1.  Where,  in  an  action  against  a  railroad  for 
causing  a  fire,  It  was  shown  that  the  property 
was  located  156  feet  from  the  riRbt  of  way, 
that  the  fire  was  not  discovered  until  more  than 
two  hours  after  tiie  engine  had  passed,  and  the 
evidence  was  conflicting  as  to  the  direction  of 
the  wind,  and  defendant's  testimony  was  that 
the  locomotive  did  not  emit  sparks,  while  plain- 
tiffs testimony  was  that  on  other  occasions  de- 
fendant's engines  had  emitted  sparks,  the  court 
properly  refused  to  Instruct  that  defendant  had 
the  burden  of  showing  freedom  from  neirligence, 
as  the  real  issue  was  whether  the  fire  was 
caused  by  sparks  from  the  locomotive. 

2.  Where  the  newly  discovered  evidence  for 
which  a  new  trial  was  sought  was  incooclnsive 
and  nncertaiu^  and  one  of  the  witnesses  testi- 
fied at  the  trial,  the  court's  action  in  I'efuaing 
a  new  trial  would  not  be  disturbed  on  appeal. 

8.  An  assignment  of  error  not  followed  by  any 
proposition  or  statement  will  be  deemed  waived. 

Appeal  from  District  Court,  Hood  County; 
W.  J.  Oxford,  Judge. 


•Retaearing  denied  July  S,  ISOt. 

W  2.  See  New  Trial,  vol.  IT,  Cent.  Dig.  H  M3,  XU, 

75  S.W,-58 


Action  by  W.  J.  Duckworth  against  the 
Ft  Worth  &  Bio  Grande  Railway  Company, 
In  which  the  Fire  Association  of  Philadel- 
phia Intervened,  and  asked  to  be  subrogat- 
ed to  certain  rights  of  plaintiff  against  de- 
fendant Judgment  for  defendant  and 
plaintiff  and  Intetrraer  appeal.  Affirmed. 

Beeder  ft  Cooper  and  Crane,  Greer  ft 
Wharton,  ftv  appellants.  West  Chapman 
ft  Weat  for  appellee. 

CONNER,  0.  J.  Appellant  Duckworth 
sued  appellee  to  recover  damages  for  the 
loss  of  his  gin  property,  alleged  to  have  been 
burned  by  reason  of  escaping  sparks  from 
one  <tf  appellee's  passing  engines,  and  the 
appellant  Fire  Association  of  Phllad^bla 
Intervened,  alleging  the  payment  of  cartaln 
insoranoe  on  tbe  propoty  burned,  and  pray- 
ing to  be  subrogated  to  the  extent  thereof 
to  the  right  of  appellant  Duckworth.  It 
was  alleged  that  the  engine  which  set  out 
the  fire  was  at  the  time  negllgentiy  oper- 
ated, and  unproTlded  with  proper  and  snffi- 
clent appliances  to  prevent  the  escape  of 
sparks.  Appellee  pleaded  the  general  de- 
nial, and  tbe  trial  resulted  In  Its  favor. 

The  principal  assignment  of  error  relates 
to  the  refusal  of  the  court  to  give  the  fol- 
lowing special  charge,  vl&:  "Counsel  tot 
the.  plaintiff  and  intervmer  ask  the  tollow- 
Ing  charge:  'Gentlemen  of  tiie  Jury,  yon  are 
Inetmcted  that.  If  the  plaintiff's  gin  was 
set  on  fire  by  sparks  emitted  from  the  m- 
glne  of  the  defendant  railway  company,  as 
charged  in  their  petitions,  and  If  the  emis- 
sion of  said  sparks  which  set  Are  to  said 
gin  vras  the  result  of  the  n^ligence  of  the 
said  defendant  company's  agents  and  serv- 
ants In  operating  flielr  said  engine  so  emit- 
ting same,  or  if  yon  believe  from  the  evi- 
dence tiiat  the  emission  of  said  sparks  was 
due  to  the  fact  that  tbe  said  engine  being 
then  and  there  operated  by  the  agents  and 
servants  of  said  defendant  company  was 
unsklUfully,  Improperly,  and  negligently 
constructed  and  that  it  was  not  suflSclently 
and  properly  equipped  with  spnrk-arresting 
devices,  and  that  by  reason  of  these  condi- 
tions that  said  engine  was  out  of  order  In 
regard  to  its  appliances  for  the  prevention 
of  Qie  escape  of  sparks,  and  that  but  for 
such  negligence  tbe  sparks  emitted  from 
said  engine  would  not  have  set  fire  to  plaiu- 
tiCTs  property,  yon  will  find  for  the  plain- 
tiff and  Intervener.  In  this  connection  you 
are  charged  that  the  burden  of  proof  de- 
volves upon  the  defendant  company  to  prove 
that  its  locomotive  was  not  negligently  con- 
structed, as  chaiiEed  by  the  plaintiff  and  the 
said  Intervener,  and  that  It  was  properly 
equipped  with  the  best  approved  appliances 
In  general  use  for  preventing  the  escape  of 
fire;  and  also  to  prove  that  its  locomotive 
was  being  careful^  operated  at  the  time 
when  said  sparks  were  emitted  that  set 
flre  to  said  building.*  **  We  tlilnk  tbe  charge 
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was  pn^>«rly  refused.  The  gla,  with  ma- 
ebioery,  burned  was  situated  about  153  feet 
south  of  appellee's  rlgbC  of  way  in  tbe  tow* 
of  Graubury.  There  was  no  direct  evideuce 
aa  to  the  origin  of  the  fire,  and  tbe  Bbarp- 
ly  contested  issue  In  the  evidence  was 
T\-hetber  the  fire  originated  from  a  passlag 
engine  at  all,  as  alleged.  The  real  Issue 
was  not  whether  the  engine  indicated  by 
the  testimony  as  the  only  one  which  could 
probably  have  set  out  the  Are  was  provided 
with  a  proper  spark  arrester,  or  was  Im- 
properly bandied  at  tbe  tim&  Tbds  eoglne 
was  shown  to  have  been  attacbed  to  a  U^btt 
train,  wbieh  passed  at  a.  a.  on  the 
morning  of  November  13,  1801.  aad  tbe  tos- 
timony  of  appellee's  witnossas  UMt  tt  wa« 
properly  operated  and  eQOipped  wlfli  «^ 
proved  spark  arreBteos  was  not  dJapntot 
save  by  tbe  teatimony  of  wma  of  appot- 
lanfs  witnesses  to  ttie  afleet  tbat  on  oUiw 
occasions,  and  from  «gln«s  aat  Idofttifled 
aa  tbe  oma  nndw  ooasideratlan,  iiwifcs  had 
been  (Knitted  and  set  out  Qv  at  as  j^eat  a 
distance.  The  Are  In  question  was  not  dto- 
covered  until  abont  6  a.  m.  of  the  moming 
stated,  and  tbe  erldence  conflkits  as  t»  the 
direction  of  tbe  wind.  Duckworth  testified 
to  the  effect  that  some  openings  In  tbe  fln- 
bonse  towards  tbe  right  of  way  were  un- 
closed, and  that  the  fire  bad  apparentAr 
originated  from  a  point  en  tbe  insUe  pear 
one  of  these  <H>enlngs,  and  buraed  th^^ 
along  the  hard  pine  floor  to  the  gin  ataads 
on  the  south  side  of  the  building,  where  tbe 
fire,  at  the  time  of  observation,  bad  gained 
great  headway.  There  was  mach  teetlnKMy 
as  to  the  direction  of  tbe  wind,  and  tbe  nlgbt 
agent  of  appellee  testified  that  at  tbe  tinjb 
Involved  he  stood  on  the  platform,  watched 
the  outgoing  train,  and  observed  no  iparka, 
but  did  notice  heavy  black  smoke  Issuing 
from  the  engine,  but  tbat  aucta  smoke  rolled 
to  the  north.  Other  clrcumstaucee  might 
be  adverted  to,  but  we  think  this  sufficient 
to  indicate  the  real  issue,  and  to  illustrate 
our  conclusion  that  a  charge  in  effect  indi- 
cating when  the  burden  of  proof  shifted  to 
appellee  would  have  been  ioappropriate  and 
confusing.  Ry.  Co.  v.  Syfan  (Tex.  Civ. 
App.)  43  S.  W.  551;  Ry.  Oo.  v.  Dotson  (Tex. 
Civ.  App.)  38  S.  W.  644.  Besides,  the  re- 
quested charge  would  have  devolved  a  great- 
er burden  on  appellee  than  the  law  Imposes. 
The  law  does  not  require  of  railway  com- 
panies the  equipment  of  tbelr  engines  with 
absolutely  the  "best  approved  appliances  In 
general  use  for  preventing  the  escape  ot 
fire,"  but  that  degree  of  care  anly  in  this 
respect  that  would  be  exercised  by  a  per- 
son of  ordinary  prudence  under  tbe  same  or 
similar  circumstances.  By.  do.  T.  Cartsr 
(Tex.  Sup.)  68  S.  W.  159. 

Assignments  of  error  not  Involved  in  the 
foregoing  conclusions  need  but  brief  notloe. 
Of  the  two  witnesses  on  account  of  wlioae 
newly  discovered  testtmony  a  new  trial  was 
sought,  one  bad  testlfled  on  tba  trial  !■ 


behalf  of  appellants,  and  tb«  sllgbteat  dili- 
gence In  examination  most,  at  tlie  i»oper 
time,  have  disclosed  the  alleged  newly  dis- 
covered fact.  The  testimony  of  the  other 
witness,  as  well  as  tbat  of  liw  first,  was, 
we  think,  altogether  too  incoBctosive  and 
uncertain  ta  the  Hght  of  tbe  testlmoDy  to 
bave  justlfted  a  new  trial.  At  least  we  can- 
not say  that  tbe  court  abused  his  dlacretloii 
In  overruling  tbe  motion  therefor  on  tbts 
ground.  The  assignment  questioning  tbe 
sufficiency  of  the  evidence  to  sustain  the 
verdict  and  Judgment  Is  not  followed  liy 
any  proposition  or  statement,  and  Is  evident- 
ly not  relied  upon. 

Finding  BO  error  as  aaalgBod.  the  faHg- 
nent  is  aflnned. 


SCEi,TB  ax  wtL  WTANDOTTB  LODGB.  Na 
aOL  i.  O.  a  F.,  et  aL  T.  SVAKS, 
Jadge.  ck  aL 
(Saprema  Coart  af  Miasoari.  Jane  80.  IQOS.) 

UOBSQAOaB-M^ltmi  TO  PORECLOSB— KQUITY 
OR  LAW-DECREHl-VALIDITY  — SALE  — CON- 
RRUATIOM—NBCaniTT— WRITS  OT  ASS15T- 
ANOK. 

LXhe  dlatlHdKL  betwasa  law  and  eauitr 
is  as  clearly  observed  In  MlsBoort  aa  it  is  in 
those  states  in  which  separate  cooiti  are  beld 
tor  the  dispoaal  of  equKy  canaas. 

±  Wbilte  a  eaas*  ariatng  la  the  eircatt 
coart  is  to  be  jndgod  to  be  an  action  at  law  or 
a  suit  iu  equity  must  depend  on  the  facts  of 
the  case,  and,  though  the  form  of  tbe  pleadings 
and  of  the  jadcmeat  or  decree  may  have  some 
lutiueDce,  yet  tbe  subatanoe  ot  tba  controvany 
must  cootroL 

8.  Where  the  pleadings,  etc.,  in  an  action  to 
foreclose  a  mortgage,  showed  that  the  qncs- 
tiona  involved  were  cl  such  a  nature  as  could 
not  be  settled  in  a  tribunal  proceeding  within 
the  limits  that  circumscribe  a  court  in  the  trial 
of  an  erdiaary  lawsuit,  the  action  was  in  equity 
and  not  at  law. 

4.  If  tbe  pleadinn  presented  to  the  court  a 
suit  lo  equity,  its  character  would  not  be  chan- 
ged because  the  decree,  erroneously,  it  may  be, 
in  one  respect,  took  the  form  of  a  judgment  at 
law. 

5.  If,  under  the  pleadings  in  aa<  action  to 

foreclose  a  mortage,  the  coort  bad  no  jurisdic- 
tion to  enter  a  personal  ^uBgment,  that  much 
of  the  decree  would  be  void,  out  the  rest  of  it 
would  not  be  affected. 

6.  A  decree,  in  a  suit  in  equity  to  foreclose  a 
mortgage,  which  ordered  the  sheriff  to  sell  the 
projierty  as  in  case  of  ordinary  sales  of  land 
under  ezecutioa,  to  execute  a  deed  to  the  pur- 
chaser, receive  from  liim  the  purchase  money, 
■nd  pay  it  out  in  a  certaiu  way,  and  which 
also  declared  that  title  to  the  property  should 
pans  to  aud  rest  ia  the  purctuiser,  and  tjiat  he, 
OB  conditions  named  therein,  would  be  let  into 
pOBseeaou,  instead  of  following  tbe  ancient 
chancery  practice  of  having  the  officer  report 
the  sale  to  the  court  and  having  It  coofirmed, 
otc^  even  If  enoaeeai*  was  net  void. 

T.  After  the  sale  by  tbe  sheriff  and  the  de- 
livery by  him  of  the  deed  to  tbe  porcfaaser,  the 
latter  weot  with  bis  deed  to  the  parties  in  pos- 
session and  demanded  to  be  let  Into  possession, 
as  the  decree  required,  but  they  reftised,  and 
then  the  purchaser  applied  to  the  conrt  for  a 
writ  of  assistance.  After  a  fall  bearing,  in 
which  all  parties  interested  participated,  the 
court  ordered  the  writ  to  iMoe.  Held  that,  if 
confirmation  of  the  sale  was  aecossary.  tbe 
jodgBient  of  tha  cauit  ocderiac  tha  vaa  a 
couurmation. 
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8.  Courts  of  equity.  In  the  forectosure  of  mort-  { 
gages,  hare  power  to  iame  writs  to  pot  the 
parchasera  into  poMeialon  of  tlko  property  aoU. 

Burgeai^  J.,  diveuting. 

In  Btnc.  Application  hf  the  itat^  on  the 
relation  of  tbe  Wyandotte  liidgo^  NOl  85,  L 
O.  O.  and  otbera,  Cor  a  writ  of  prohlbttlon 
directed  to  Andrew  F.  Srans,  jnage*  etc..  and 
otbera.   Writ  denied. 

H.  P.  Wiemar,  B.  F.  Porael,  and  Porter- 
flcld.  Sawyer  &  Conmd,  for  relator.  Warner, 
Dean,  McLeod  ft  Holden,  for  respondent 

VAIXIAXT,  J.  TUe  la  an  original  proceed- 
ii^  which  the  relator  ae^  a  writ  to  pro- 
hibit a  Judge  of  the  dreult  conrt  hi  Jackson 
oonnty  lasnlng  a  writ  of  aasfatance  to  put  tbe 
pnrchaaer  Into  poaacodon  of  certain  real  estate 
wUch  waa  sold  mider  a  decree  at  that  court 
In  a  anlt  to  fbredoae  a  deed  of  trust 

Tbe  applieatloD  for  the  writ  of  prohlUtlon 
la  baaed  oa  two  pmpoaitlons:  First  That  the 
■nit  in  which  ttw  fcradosnre  Judgment  was 
rendered  was  an  action  at  law,  in  wlilcb  re- 
lator says  DO  writ  of  assistance  can  isaue.  Sec- 
ond. If  relator  is  mistaken  in  tbe  nature  of 
that  BCitt,  and  it  Is  to  be  adjudged  a  suit  In 
equity,  then  it  says  tbe  court  has  exceeded  its 
Jurisdiction  in  ordering  tbe  writ  of  assistance, 
because  there  had  been  no  confirmation  of  the 
sale,  whi^  was  essoitial  to  tbe  passing  of  tbe 
title. 

I.  We  hare  a  statutory  proceeding  to  fore- 
cloae  a  mortgage,  which  haa  been  l  IJndged  to 
be  an  action  at  law.  Section  4842.  Rer.  St. 
1890,  iHovldes  that  a  mortgagee  may  file  hla 
petition  in  tbe  circuit  court  against  tbe  mort- 
gagor and  tboee  In  possession  of  the  property, 
"setting  forth  the  substance  of  the  mortgage 
deed,  and  praying  that  judgment  may  be  ren- 
doed  for  tbe  debt  and  damage,  and  that  the 
equity  of  redemption  may  be  foreclosed,  and 
tbe  mortgaged  property  sold  to  satisfy  the 
amount"  In  that  brief  quotation  Is  deflned 
the  entire  scope  of  the  petition  contemplated 
In  the  proceeding  there  authorized.  The  Judg- 
ment to  be  entered  in  such  a  suit.  If  plnintlCF 
la  successful,  ia  prescribed  In  sections  ^'>0 
and  4351  following,  which  Is,  If  the  mortgagor 
has  not  been  anmmoned  or  does  not  appear, 
that  the  plaintiff  "recoyer  the  debt  and  dam- 
ages, or  damages,  found  to  be  due,  and  costs, 
to  be  levied  of  tbe  mortgaged  property,"  and. 
If  the  mortgngor  has  been  summoned  or  ap- 
pears, the  judf^ment.  In  addition  to  the  above, 
is  to  be  "that  if  tbe  mort^god  property  la  not 
sufficient  to  satisfy  said  dcht  and  dnmn^es,  or 
damages  and  costs,  then  the  residue  to  be 
levied  of  other  goods  and  chattels,  lands  and 
tenements  of  said  mortf^gor."  That  Is  tbe 
statutory  proceeding  which  this  court  from 
the  banning  has  decided  to  be  an  action  at 
law,  as  distinguished  from  a  suit  in  equity. 
Thayer  v.  Campbell.  9  Mo.  281;  Riley's  Adm'r 
T.  McCord'B  Adm'r,  24  Mo.  265;  Fltblan  t. 
Monks,  48  Ho.  502;  Pemberton  v.  Johnson, 
46  Mo.  842.    Tbe  proceeding  there  content 
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I  plated  deals  with  no  uncertain  parties  and  no 
equivocal  titles.  Tbe  parties  are  tbe  mort- 
gagee on  the  one  side,  and  the  mortgagor 
and  the  man  in  [>osseasloD  on  the  other;  tbe 
one  holding  the  legal  tltie  with  a  defeasance, 
the  other  holding  tbe  equity  of  redemption 
and  the  possession.  Tbe  only  duties  of  the 
court  are  to  ascertain  the  amount  due  on  the 
mortgage  debt  and  pass  judgment  that  tbe 
property  be  sold  for  the  amount  so  ascertain- 
ed, and  that  execution  Issue  for  tbe  balance.  If 
any,  against  the  mortgagor's  other  property. 
When  that  Is  all  there  Is  of  substance  In  a 
case,  It  is  a  suit  at  law,  even  though  tlie  peti- 
tion denominate  it  a  suit  hi  equity,  and  states 
the  case  In  language  more  appropriate  to  bills 
In  eqtrity.  Riley's  Adm'r  v.  McCord'B  Adm'r, 
24  Mo.  265.  But  the  remedy  given  by  that 
statute  Is  not  exclusive.  Courts  of  equity  re- 
tain their  original  Jurisdiction,  and  mortgages 
are  still  foreclosed  through  equity  Jurispru- 
dence. McClurg  T.  PhllHps,  49  Mo.  815; 
Hannah  v.  Davis,  112  Mo.  599,  20  S.  W.  688; 
Brim  T.  Fleming,  135  Mo.  597,  87  S.  W.  601. 
If  a  case  which  Involves,  among  other  things, 
the  foreclosure  of  a  mortgage,  must  for  that 
reason  be  limited  to  tbe  proceeding  given  In 
the  statute,  that  proceeding  would  often  be 
found  to  be  Inadequate,  because,  while  un- 
der its  forma  the  amount  of  the  debt  can 
be  ascertained  and  tbe  equity  of  redemption 
be  ordered  to  be  sold  to  pay  it  and  execu- 
tion against  the  mortgagor  awarded  for  tbe 
balance,  if  any,  yet  there  may  be  other 
complications  Involved  which  only  a  court 
of  equity  can  adjust  Wolff  v.  Ward,  IM 
Mo.  127,  16  S.  W.  161.  In  our  Code  of 
Cliil  Procedure  we  start  out  by  saying  that 
there  shall  be  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights, 
which  Is  to  be  called  a  civil  action  (sfeoUon 
539,  Rev.  St.  1890);  yet  we  do  not  say,  and  it 
would  be  futile  to  say,  that  we  no  longer  ob- 
I  serve  the  fundamental  distinctions  that  exist 
between  causes  that  are  to  be  adjudged  ac- 
cording to  principles  of  equity  and  those  that 
are  to  be  measured  by  tbe  rules  of  law.  And 
whilst  we  submit  all  causes  to  tbe  Judgmeot 
of  one  court  of  the  highest  original  Jurisdic- 
tion, yet,  in  order  to  render  that  court  com- 
petent to  fulfill  Its  duty,  we  have  been  com- 
pelled to  clothe  its  presiding  officer  not  only 
with  the  attributes  of  a  law  judge,  but  also 
with  those  of  a  chancellor.  Under  our  Judicial 
system  the  distinction  between  law  and  equity 
Is  as  clearly  observed  as  it  la  under  the  sys- 
tems in  vogue  In  those  states  in  which  sep- 
arate courts  are  held  for  the  disposal  of  equity 
cauaes.  Whether  a  cause  arising  Ln  tbe  cir- 
cuit court  la  to  be  Judged  to  be  an  action  at 
law  or  a  suit  in  equity  must  depend  on  tbe 
facts  of  tbe  case,  and,  although  the  form  of 
the  pleadings  and  of  tbe  Judgment  or  decree 
may  havfe  some  influence,  yet  the  substance  of 
the  controversy  must  control,  the  decision  of 
the  question.  If  the  pleader  in  his  petition, 
or  the  court  In  its  decree,  has,  through  mla- 
cona-ptlon  of  the  nature  of  tbe  cause,  added 
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«omethiDg  inconsistent  wtfh  Its  tnie  nature, 
mch  may,  or  may  not,  according  to  its  bear- 
ing on  the  case,  render  tbe  proceeding  er- 
nneons,  bnt  it  wlU  not  cbange  its  character 
dn  respect  to  fbe  question  as  to  Urn  being  an 
■action  at  law  or  a  suit  In  eqnl^. 

To  determine,  ttaerefwe,  ^etber  tbe  fore- 
■<do6ore  salt  with  wblch  we  have  now  to  deal 
was  a  snlt  In  equity  or  a  proceeding  under 
-tbe  statute,  let  as  llrst  look  at  tbe  pleadings. 
According  to  tbe  petition,  tbe  facts  of  tbe 
-<«ase  are  as  ftdlows:  Tbe  plaintiff  is  the 
bolder  of  past-doe  notes  and  a  deed  of  trust 
-to  secnre  tbem,  wblcb  were  executed  In  1892 
3>y  the  Wyandotte  Hall  Joint-Stock  Company 
^wbtcb  will  hereinafter  be  called  tbe  stock 
company),  wblcb  was  chartered  by  a  special 
mA  of  tbe  General  Assembly  in  1867.  Wyan- 
^tte  Lodge,  No.  35,  <rf  the  Ind^tendent  Order 
«f  Odd  Fellows  (wblch  will  hereinafter  be 
called  tbe  lodge),  Is,  and  was  In  1857,  and 
liad  been  Itmg  i^or  to  that  date,  a  voluntary 
Association'  for  charitable  and  benevolent  pur- 
poses. The  lodge  consisted  of  about  125  mem- 
bers, and,  under  Its  constitution  and  by-laws, 
James  O.  McKeelian,  L.  B.  Austin,  and 
Samuel  M.  Taylw,  who  are  defendants  In 
Ihe  suit,  are  tbe  trustees  to  own,  hold,  and 
ananage  all  the  property  of  tbe  lodge.  In 
1SB1  the  lodge,  being  desirous  of  acquiring 
areal  estate  and  erecting  a  house  or  hall  in 
-which  to  twiA  its  meetings,  and  being  unable 
In  itself  to  raise  the  required  capital,  in 
order  to  obtain  outside  financial  assistance 
promoted  and  obtained  tS^  incorporation  of 
the  stock  company.  It  was  provided  In  tbe 
-charto"  tiiat  the  trostees  of  tbe  lodge  were 
to  have  the  privilege  of  purchasing  the  stock 
of  tlie  stock  company,  and,  acting  on  that 
right,  they  did  purchase,  and  have  since  held, 
■and  now  hold,  all  the  stock  of  tbe  corporation 
lor  the  use  of  the  lodge.  In  1892  the  lodge, 
%elng  desirous  of  erecting  a  new  building 
tor  Its  use,  by  resolution  authorized  the  stock 
-company  to  borrow  f25,00O  for  tliat  purpose, 
and  to  secure  the  same  by  deed  of  trust  on 
the  land  described  In  the  petitltm,  the  title 
to  which  was  then  held  by  the  corporation 
tor  the  use  of  tbe  lodge.  In  accordance 
-with  that  direction  the  corporatl<Hi  borrowed 
that  amoimt  of  money  from  one  Snyder,  and, 
to  secure  tbe  same,  executed  Its  notes  and 
-the  deed  of  trust  in  question.  Tbe  plaintiff, 
"before  tbe  maturity  of  the  notes,  purchased 
tbe  same  for  value.  The  money  so  bor- 
orowed  was  used  In  erecting  a  building  on 
the  land,  and  the  same  has  ever  since  been 
In  tbe  possession  and  use  of  tbe  lodge  and 
tlie  trustees  thereof.  Tbe  terms  of  tbe  deed 
of  trust,  wblch  Include  a  power  of  sale,  are 
set  out  in  the  petition,  but  it  is  unnecessary 
to  repeat  them  here. 

At  the  date  of  filing  the  suit,  the  principal 
jnote  and  some  of  tbe  Interest  notes  vrere  due 
and  unpaid,  and  other  breaches  ot  fbe  condi- 
tions of  the  deed  had  occurred.  The  insolv- 
<^ncy  of  the  corporation,  the  depreciation  of 
the  property  in  valne,  its  Insufficiency  to  pay 


tbe  debt,  its  mismanagement,  and  mlsap- 
prt^rletion  of  tbe  rents  }jf  the  defendants, 
are  alleged  In  the  petition  as  reasons  why  fbe 
court  should  appoint  a  recover.  It  is  also 
alleged  that  tbe  Indtvldaal  defendants,  tbe 
trustees,  and  the  officers  of  the  corporation 
have  denied  the  validity  of  tbe  plaintiff's 
security,  on  the  ground  that  Uae  alleged  cor^ 
pcmtlon  whidi  was  chartered  in  1857  bad 
expired  by  llmitatlan  in  1877,  nndra  the  pfro- 
vlslon  of  tbe  general  statute  limiting  tbe  life 
of  corporations  to  twenty  years,  and  was  not 
in  legal  existence  In  180%  when  tbe  notes  and 
deed  of  trust  were  raecuted.  Bat  the  petitUni 
says  that  In  tact,  whatever  the  law  on  tbe 
point  may  be,  the  stockholders  and  officers 
ot  the  corporation  kept  up  tbe  organization 
by  annual  electicm  of  officers  and  tnnsactlon 
of  bnriness,  treating  It  u  a  live  ooncoii. 
boldhig  it  out  as  sudi,  and,  on  Hie  ftUtfa 
of  Boch  dftqilay  of  life,  borrowed  the  money 
and  erected  the  building  on  the  lot,  and  that 
tb^  are  now  estopped  to  doiy  the  validity 
of  tbe  act  The  stock  company,  McKeeban. 
Austin,  and  Taylor,  as  trustees  of  the  lodge, 
and  Mr.  Dean,  the  trustee  in  tbe  deed  oC 
tmst  are  made  parties  defendant  The  prayer 
ot  tiie  petition  Is  that  the  amount  of  tbe 
plaintiff's  dd>t  be  ascertained:  that  it  may 
bare  Judgment  for  tbe  amount  against  the 
defendsnts  other  tiian  the  trustee  in  tbe  deed 
of  trust;  tltat  the  deed  be  declared  a  Talid 
and  first  lien  cm  tbe  real  estate;  that  the 
properly  be  so  aold  to  satisfy  the  debt;  that 
the  defendants*  eqtdty  of  redemptkm  therein 
be  thereby  foreclosed;  that  In  the  meantime 
a  receiver  be  appointed  to  take  possession 
of  the  property,  to  collect  tbe  rents  and  pre- 
serve the  same,  to  the  end  that  they  be  used 
to  protect  tbe  property  from  taxes,  etc,  and 
finally  applied  towards  payment  of  the  debt; 
and  for  general  rellet 

The  return  ot  tbe  sheriff  on  the  summons 
Is  not. in  tbe  record  befora  us,  bat  we  Infer 
from  what  does  appear  that  tbe  service  as  to 
tbe  stock  company  was  on  Mr.  Porterfipld 
as  ito  president  Mr.  Pioterfleld  In  bis  own 
name  was  allowed  to  file  what  in  the  proceed- 
ings Is  called  a  plea,  which  was  to  tbe  effect 
that  tiie  stock  company,  having  be«i  In- 
corporated in  1857.  ceased  to  exist  as  a  cor- 
poration in  1877  by  force  of  the  20-year  lim- 
itation; that  at  tbe  date  of  tbe  deed  of  tmst 
In  question  it  had  no  corporate  existence  and 
Its  allc^Eed  acts  were  null  and  void. 

Tbe  taidlvldaal  defendants  wbo  are  sued 
as  trustees  of  the  lodge  filed  an  elabwate 
answer,  to  wblcb  they  made  a  specific  de- 
nial of  each  material  all^tkm  in  tbe  peti- 
tion. Including  that  of  their  own  alleged  title 
to  the  property,  and  averred  that  llie  stock 
company  had  ceased  to  be  a  corporation 
in  1877,  taartog  expired  l  Ibnitotlon;  tbat 
of  the  last  board  of  directors  two  were  yet 
living;  that  the  title  to  tbe  property  owned 
by  Qw  corpivatlon  at  the  date  of  tbe  ex- 
piration of  the  (diarter  passed  to  tbe  Indl- 
Tlduals  composing  tbe  then  board  of  direct- 
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on,  as  tniBtees,  and  la  now  held  bj  the  two 
BurvlTliig  members,  whose  names,  however, 
the  answer  does  not  state,  nor  does  It  state 
that  they  are  nnknown  to  the  defendants 
answerhiff.  The  plaintiff  came  back  with  a 
reply,  which  was  to  the  effect  that,  under 
the  circumstances  already  stated,  the  de- 
fendants were  estopped  to  deny  the  corpo- 
rate existence  of  the  stock  company  or  the 
validity  of  the  deed  of  trust. 

In  the  foregoing  summary  we  have  not 
given  the  full  statements  that  are  set  forth 
In  the  pleadings,  as  might  be  necessary  if 
the  record  in  that  case  were  now  before  us 
for  reylew  on  appeal,  but  only  sufficient  to 
show  the  nature  of  the  suit  and  the  char- 
acter of  the  issnes  of  law  and  of  fact  ttiat 
the  court  liad  for  trial.  The  cause  was 
tried  by  the  court  upon  tbe  pleadings  and 
proofs  adduced,  and  there  was  a  finding  of 
all  the  issues  for  the  plaintiff.  On  the  qnes- 
tion  of  the  corporate  existence  of  the  stock 
company  at  the  date  of  the  deed  of  trust, 
the  court  makes  a  special  finding  to  the 
effect  that,  from  the  date  of  the  act  of  in- 
corporation down  to  and  including  that  of 
the  execution  of  the  notes  and  deed  of  trust, 
tbe  concern  continued  to  act  as  a  corpora- 
tion, holding  regular  elections,  and  in  all 
respects  behaving  as  if  it  were  a  legal  en- 
tity; that  the  defendants  the  trustees  of 
the  lodge  owned  all  tbe  stock  for  tbe  use 
of  the  lodge,  that  tbe  lodge  had,  by  a  reso- 
lution, directed  its  trustees,  as  such  stock- 
holders, to  obtain  the  loan  in  question 
through  means  of  the  corporation;  that  tiie 
money  was  obtained  by  tills  means,  and 
used  for  the  erection  of  tbe  building  in  the 
name  of  tbe  stock  company,  and  had  been 
ever  since  its  erection  In  the  use  of  the  de- 
fendants; and  that,  therefore,  they  were 
estoi^ed  to  deny  tbe  corporate  existence  of 
the  stock  company.  Tbe  court  found  that 
there  was  due  on  tbe  notes  ^.085.26,  for 
which  sum  and  interest  It  rendered  judg- 
ment against  the  stock  company,  and  de- 
creed that  the  deed  of  trust  to  secure  that 
debt  was  a  first  Hen  on  the  real  estate  Id 
question;  that  the  same  be  sold  by  the  sber^ 
iff  of  tbe  county  "In  the  same  manner  as 
lands  are  sold  under  tbe  laws  of  this  state 
under  ordinary  executions  tor  the  sale  of 
real  estate,  and  that  upon  such  sale,  and 
tbe  payment  to  the  sheriff  of  tbe  purchase 
price  thereof,  tbe  said  sheriff  shall  execute 
and  deliver  to  the  purchaser  a  good  and 
sufficient  deed  of  conveyance  of  said  land 
and  Improvements,  which  shall  vest  in  said 
purchaser  tbe  title  thereto,  free  and  clear 
of  ell  claims,  rights  or  demands  of  the  de- 
fendants, and  each  of  them,  and  all  per- 
sons In  privity  with  or  claiming  by,  through, 
or  under  them,  or  any  of  them,  and  that  the 
title  of  such  purchaser  to  said  land  and  Im- 
provements be,  and  the  same  Is  hereby, 
quieted,  confirmed,  and  established  against 
all  of  said  defendants,  and  all  persons 
claiming  or  to  claim  by,  ttinragb,  or  under 


them  or  any  of  them;  and  It  la  further  oz^ 
dered,  adjudged,  and  decreed  that  the  de- 
fendants and  all  such  persons  above  refer- 
red to  be,  and  they  are  hereby,  barred  anA 
foreclosed  of  all  equity  of  redemption  or 
claim  in  and  to  said  land  and  improvements 
and  any  and  every  part  thereof.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  by  ther 
court  tliat  tbe  purchaser  of  said  land  anA 
improvements  at  said  sale  be  let  into  pos- 
session thereof,  and  to  every  part  thereof 
and  that  defendants  and  each  of  them  wfii> 
may  be  in  possession  thereof,  or  any  park 
thereof,  and  any  and  all  persons  who,  sfne*- 
the  commencement  of  this  suit,  have  come 
Into  possession  thereof,  or  any  part  thereof; 
deliver  possession  to  such  purchaser  upon' 
tbe  production  to  them  of  tbe  sberlCTB  dee^ 
therefor,  and  In  default  thereof  that  a  writ 
of  'possession  issue  out  of  this  court  to  pot 
such  purchaser  Into  possession  according  t» 
law."  Then  follows  direction  to  the  sheriflr 
as  to  the  appropriation  of  the  proceeds  of 
tbe  sale,  first  to  tbe  costs,  then  to  the  debt,, 
and  the  surplus  to  the  stock  company.  The- 
decree  concluded  with  a  Judgment  for  cdsts 
against  tbe  stock  company,  and  an  award 
of  execntkm  to  enforce  the  decree  In  an  it» 
parts. 

There  was  an  appeal  tbken  by  the  defend- 
ants, which  is  now  pending,  but,  as  there 
was  no  supersedeas,  execution  issued,  a  sale 
occurred,  at  which  the  respondent  Atsc^ 
came  tbe  purchaser,  received  tbe  sberltTs 
deed,  which  he  exhibited  to  tbe  defendants 
and  their  tenants,  and  demanded  posses- 
sion, which  they  refused;  then  he  applied: 
to  the  court,  which  rendered  the  judgment 
for  a  writ  of  assistance  to  put  him  in  pos- 
session. Notice  of  tbiB  application  was  duly- 
given  to  the  defendants  and  their  tenants;, 
and  also  to  the  lodge,  which  entered  a  spe- 
cial appearance,  and  filed  an  answer  iir 
which  it  claimed  to  be  a  corporation  and' 
the  sole  owner  in  possession  of  the  pro^erty^ 
and  contested  the  right  of  Alsop  to  the  writ 
asked  for  and  the  jurisdiction  of  the  court 
to  issue  it  Tbe  trustees  Austin  and  Taylor 
answered,  as  did  also  some  of  the  tenants; 
all  contesting  the  right  of  the  purchaser  to- 
the  vnrit,  and  the  authority  of  tbe  court  tO' 
issue  it  The  application  came  on  for  bear- 
ing upon  the  petition  by  the  pnrchiirj*;r,  tho- 
answers  or  returns  of  the  parties,  and  the* 
proofs  adduced  on  the  issues  of  fact  raised. 
There  was  a  finding  for  the  petitioner  on 
the  facts,  and  tbe  court  awarded  a  writ  to 
put  him  In  possession.  There  is  no  neces- 
sity, for  the  purpose  of  our  present  Inqulryv 
to  set  out  here  the  details  of  tbe  order,  Its 
conditions,  limitations,  etc.  Tbe  general 
purport  of  the  order  was  tliat,  as  against 
the  lodge,  the  trustees,  and  their  tenants, 
the  purchaser  at  the  sheriff's  sale  was  to- 
bave  possession  of  the  property.  Upon  the 
entering  of  that  order,  tbe  lodge  filed  itv 
petition  for  the  writ  of  prohibition  we  ar» 
now  asked  to  iBsno; 
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The  totegoltog  epitome  te  sufficient  to 
Bbow  HiAt  there  were  questions  In  the  case 
of  such  a  nature  as  could  not  be  settled  in 
a  tribunal  proceeding  within  the  limits  that 
circamscribe  a  court  In  the  trial  of  au  ordi- 
nary lawsuit;  questions  of  (i  character  cer- 
tainly different  from  those  which  were  in 
the  minds  of  the  lawmakers  when  they  en- 
acted our  statute,  above  quoted,  providing 
for  the  foiecloBure  of  a  mortgage;  questions 
of  the  very  character  which  rendered  the 
establishment  of  courts  of  equity  Jurisdic- 
tion a  necessity  In  the  administration  of 
Justice. 

If  the  relator's  idea  in  referoioe  to  the 
plratlon  of  the  life  of  the  ctn^oration  is  cot- 
rect,  then  the  court  had  to  deal  with  a  title 
in  the  doud,  with  no  one  tangible  by  the  pro- 
eess  of  the  court  except  those  having  only 
the  equitable  interest— those  for  whose  use 
the  {Hopoty  was  acquired.  If  the  statements 
la  the  petition  are  true,  the  stock  company 
acquired  and  held  the  title  to  the  property  Cor 
the  sole  use  and  braeflt  of  the  lodge;  the 
stock  company  was  the  trustee,  and  the  lodge 
the  cestui  que  tnut;  the  stock  company  held 
the  legal,  and  the  lodge  the  equitable,  title. 
This  relatkm  was  rendered  the  more  intimate 
by  the  lodge  owning,  through  its  trustees,  all 
the  stock  in  the  Btodc  company,  so  that,  as  to 
the  stock,  the  legal  title  was  in  the  trustees, 
whUe  the  equitable  title  was  in  the  lodge.  It 
is  Miid  in  the  answer  (tf  the  trustees  that  two 
of  the  members  of  the  board  of  directors,  who 
WGi-e  such  In  1S77,  when  the  life  of  the  cor- 
poration expired,  are  still  alive;  that  the 
legal  title  to  the  property  passed  to  them  on 
the  demise  of  the  corportition,  and  la  now  held 
by  them.  The  issue  on  tint  point  is  not  suffi- 
ciently tendered,  because  the  names  of  the  al- 
leged surviving  directors  are  not  given.  The 
court  could  not  find  for  the  defendants  on  that 
Issue  unless  it  could  locate  the  title,  and  that  it 
could  not  do  unless  it  was  Informed  of  the  in- 
dividuals who  beld  it  If,  therefore.  It  Is  true 
that  the  corporation  at  the  date  of  the  deed  of 
trust  was  dead,  we  have  a  case  (if  tlie  state- 
ments In  the  petition  are  true)  in  which  the 
trustee  is  dead,  but  the  cestui  que  trust  has 
assumed  manag^ent  of  the  property,  has  put 
forward  certain  persons  professing  to  repre- 
sent the  trustee,  has  induced  confidence  to  be 
placed  in  them  as  such,  has  obtained  a  large 
amount  of  money  through  that  means,  and 
now  denies  the  validity  of  their  act  and  deed 
on  the  ground  that  tiiey  liad  no  legal  authority 
to  do  as  they  did.  In  a  court  which  deals 
with  strict  rules  of  law  alone,  the  position 
could  perhaps  be  sustained;  but  a  court  of 
equity  can  adjust  the  rights  of  the  parties  oo 
broader  prluciplcs.  In  such  case,  If  tlie  legal 
title  has  diRsoIved  or  become  intangible,  a 
court  of  equity  alone  can  reconstruct  it  out  of 
the  equitable  Interests  that  remain. 

We  have  not  intended  by  anything  that  la 
liece  said  to  express  or  Intimate  any  opinion 
on  the  merits  of  the  controversy,  but  only  to 
indicate  tlie  nature  of  the  controveraty,  so  that 


we  can  Judge  whether  it  la  a  salt  In  equity 
or  an  action  at  law.  It  la  a  suit  in  equity- 

2.  On  one  point  the  decree  tskes  the  fonn 
ot  a  Judgment  in  personam  against  the  stock 
company,  and  tUs  Is  oonsldned  by  relator 
as  showing  ooncluslTtiy  ttiat  the  proceeding 
is  an  action  at  law.  If  the  pleaiUngs  present- 
ed to  tha  court  a  suit  in  equity.  Its  character 
would  not  be  clianged  because  the  decree^ 
erroneously  it  nwy  Iw,  in  oae  respect  took  the 
form  of  a  Judgmsit  at  law.  If  tbe  court, 
undeo:  tbe  pleadings,  liad  no  Jurisdiction  to 
enter  a  personal  Judgment,  that  much  of  the 
decree  wouU  be  void,  but  the  rest  of  it  Is 
not  dependent  on  it  And  if  there  was  in 
this  case  hi  that  pattlcolar  an  excess  of  Juris- 
diction, it  was  on  a  point  that  in  no  manner 
affected  the  r^tor.  If  what  tbe  nUatat  now 
ssys  about  the  stoA  company  Is  true,  a  Judg- 
ment againrt  It  amounts  to  notblng,  and,  at 
all  events,  relator  has  no  came  to  oooq^als 
of  it. 

a  Bator's  next  pnvodtlon  Is  fJmt,  U  it 
Is  a  suit  in  equity,  then  title  to  the  proiMrty 
did  not  pass  by  the  sale  and  aherlfrs  deed, 
but  is  held  in  saqMsase  until  the  sale  shall  be 
eonflrmed  by  the  court  The  usual  courae  of 
procedure  In  courts  of  dumeery  in  such  case 
was  for  the  4^cet  w  spedsl  coBamiasicmer, 
who  was  ordered  the  decree  to  make  tbe 
sale,  to  report  his  act  to  tiw  court  and  await 
ito  furthw  ordw;  th».  if  tbe  act  waa  am- 
firmed,  he  would  make  tbe  deed;  and  then  tbe 
court  if  It  deemed  it  right  to  do  so,  would 
ord»  a  writ  to  laaoe  to  put  tbe  purchaser  into 
posseeskin.  In  the  case  at  bar  tbe  court,  by 
ite  decree,  radered  the  sheriff  to  sell  the  prop- 
erty as  In  case  ot  ordinary  sales  ot  land  un- 
der executitma,  to  execute  a  deed  to  the  pur- 
chaser, receive  from  hhn  the  purchase  mon^, 
and  pay  it  out  in  a  certain  way.  The  decree 
also  declared  that  the  tide  to  the  pn^crty 
ahould  pass  to  and  vest  In  tbe  purchaser,  and 
that  he,  ao  craditlons  thereto  named,  aOiould 
be  let  into  poasesslon.  In  these  particulars 
tbe  deoee  did  not  follow  the  andcnt  chancerr 
practice,  but  passed  Judgmmt  on  polnta  that 
under  that  jnactice  would  not  have  been  ad- 
Jodged  until  the  coming  In  of  tiie  report  of 
the  tOicet  or  oomndsrioDer.  Upon  the  part  of 
respondent  it  is  argued  that  whilst  equity 
Jurisdictlw  Is  Reserved  to  our  courts,  yet  as 
to  procedure  our  Code  of  Procedive  applies, 
where  it  can  ai^ly,  as  well  to  equity  as  to  law 
cases.  We  will  not  dedde  that  questioi  now, 
nor  Intimate  any  opinion  on  It  because  It  Is 
not  necessaiT  for  the  purpose  at  this  applica- 
tion to  do  so,  and  because  to  decide  It  now 
might  be  to  anticipate  tbe  decldon  m  timt 
point  whML  tbe  case  comes. beftne  ns  for  re- 
view on  appeal.  If  the  decree  ought  to  have 
followed,  io  tiie  reject  complained  of,  more 
closely  tbe  ancient  chancery  ^ncednre,  tbe 
most  that  can  be  said  i^alnst  It  la  that  te 
that  retQ>ect  it  was  orroneons.  but  that  would 
not  be  tbe  same  as  saying  that  the  court  ex* 
ceeded  its  Jurisdiction.  The  court  has  said 
in  its  decree  that  the  sale  and  sheriCs  deed 
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should  pass  the  title  to  the  purchaser,  and  that 
he  should  be  let  into  possession.  The  court 
was  dealing  with  a  subject  over  which  It  had 
Jurisdiction,  and  the  decree  Is  ralld  and  bind- 
ing uDtU,  If  eTer,  It  Is  reversed  on  appeal. 

It  appears  that  after  the  sale  by  the  sherlfll, 
and  the  delivery  by  hltn  of  the  deed  to  the 
purchaser,  the  tatter  went  with  his  deed  to 
the  parties  In  possession  and  demanded  to  be 
let  into  possession  as  the  decree  required,  but 
they  refused,  and  then  the  purchaser  applied 
to  the  court  for  the  writ  of  assistance.  In 
the  hearing  of  that  Rpplication  the  relator, 
with  others  Interested,  was  present  and  par- 
ticipated. An  the  facts  necessary  to  show 
that  the  purchaser  was  entitled  to  bare  that 
provision  of  the  decree  relating  to  putting  hhn 
In  possession  were  shown  to  the  court,  and 
all  that  the  relator  and  otbers  desired  to  show 
to  the  contrary  was  shown,  and  after  a  full 
hearing  the  court  decided  that  the  purchaser 
was  entitled  to  the  writ,  and  so  ordered.  If 
a  couflrmatlon  of  the  sale  was  necessary,  the 
Judgment  of  the  court  on  that  application  was 
a  confirmation.  Jones  t.  Manley,  !SS  Mo.  SS9; 
Orayson  r.  Weddle,  63  Mo.  S38. 

That  courts  of  equity,  In  the  exerctoe  of 
their  Jurisdiction  in  the  foreclosure  of  mort- 
gages, bare  the  power  to  issue  writs  to  put 
the  purchasers  into  possession  of  the  property 
sold,  is  a  proposition  well  established.  Jones 
on  Mort.  (4th  Ed.)  |  1663  ;  2  Ency.  PL  &  Pr. 
975,  978;  Wirtsie  on  Mort  For.  S  593;  Root 
V.  Woolworth,  160  U.  S.  411,  14  Sup.  Ct  136, 
37  L.  Ed.  112?;  Kershaw  Thompson,  4 
Johns.  Ch.  610;  Woodsworth  v.  Tanner,  W 
Mo.  124,  loc.  dt.  128,  7  S.  W.  104.  Under  the 
ancient  chancery  proceeding  it  is  called  a  writ 
of  assistance,  and  there  Is  no  objection  to  that 
name  In  our  practice.  Our  statute  gives  to 
our  courts  express  authority  to  issue  all  writs 
necessary  in  the  exercise  of  their  Jurisdictions. 
Section  1698,  Rev.  St.  1899. 

Nothing  we  have  said  In  this  opinion  is  in- 
tended as  pacing  Judgment  on  any  points  in 
the  decree,  or  the  proceedings,  which  the 
parties  appealing  therefrom  conceive  to  be  er- 
ror, but  we  have  viewed  the  case  only  from 
the  standpoint  of  relator,  who  has  challenged 
the  validity  of  the  action  of  the  court  in 
awarding  a  writ  of  assistance,  upon  the 
ground  that  the  court,  in  awarding  the  writ, 
exceeded  Its  Jurisdiction.  We  hold  that  the 
court  had  Jurisdiction  to  issue  the  writ,  and 
that  it  was  in  duty  bound  to  do  so  If,  In  its 
own  Judgment  the  right  and  Justice  of  the 
case  demanded  it 

The  writ  of  prohibition  Is  denied.  All  c«n- 
cor,  «xeept  BUBGE>iS,  J.,  who  dtaseota. 


WHITBHEAD  T.  ST.  TX>ni8. 1.  M.  *  8.  RT. 

CO. 

(Snpnme  Oonrt  of  Missoari,  DivisioD  Ntt.  2. 

June  30,  1908.) 
APFKAtr-ABSTRACT— DISMISSAL. 

1.  Supreme  Court  Rule  12  (73  S.  W.  vi>  pro- 
vides that,  In  all  cases  where  a  complete  tran- 


script is  brought  to  that  court  In  the  first  lu" 
stance,  appellaut  shall  deliver  to  respondent  a 
copy  of  his  abstract  of  the  record,  and  file  10 
copies  thereof  with  tb«  clerk  of  the  court  Rule 
13  (73  S.  W.  vi)  requires  diat  the  abstract  be 
printed,  and  that  It  set  out  so  much  of  the  ree- 
•rd  as  is  necessary  to  a  fnti  understanding  of 
the  questions  preeentsd.  Beli,  that  where  no 
abrtract  has  been  filed  on  an  appeal  where  a 
verdict  was  directed  for  defendant,  and  the 
statement  mentions  the  evidence  of  only  3  out 
of  14  witncsscc,  the  appeal  moat  be  dismissed. 

Appeal  from  .Circuit  Gotirt,  Butlw  Connty; 
/.  L.  Fort,  Judge. 

Action  by  King  Whitehead  against  the  St 
Louis,  Iron  Mountain  ft  flonthem  Railway 
Company.  Judgment  for  defendant  anA 
plaintiff  appeals.  Dismissed. 

Murray  &  Renfro,  for  appellant  Martin 
I*.  Clardj  and  Louis  F.  Dinning,  for  respond- 
ent 

GANTT,  J.  This  Is  an  appeal  from  the 
Butler  circuit  court  When  the  cause  was 
reached  on  the  docket,  counsel  for  respond- 
ent inateted  that  the  appeal  should  be  dls- 
mtesed  for  failure  to  comply  with  the  rules, 
of  this  court  particularly  rules  l2  and  13. 
(73  8.  W.  Tl).  It  to  obvious  tbat  counsel 
for  appellant  have  failed  to  comply  with 
either  the  spirit  or  the  letter  of  those  rules. 
They  were  designed  to  aid  this  court  In  grasp- 
l«g  a  fWl  and  com^te  understanding  of  the 
questions  presented  in  the  circuit  court,  and 
it  Is  therefore  provided  in  rule  12  that  "in 
all  cases  where  a  con^lete  transcript  Is 
brought  to  this  court  in  the  first  instance, 
the  appellant  shall  deliver  to  respondent  a 
copy  of  his  abstract  of  the  record  at  least 
thirty  days  before  the  day  on  which  the  cause 
is  set  for  hearing  and  file  ten  copies  thereof 
with  the  clerk  of  tbls  court  not  later  than 
the  day  preceding  the  one  on  which  the 
cause  Is  set  for  bearing."  In  Johnson  t.  Car- 
ringtou,  120  Mo.  31B,  25  S.  W.  200,  this  court 
ruled  tbat  a  statement  by  the  plaintiff  In  er- 
ror, merely  giving  an  abstract  of  the  evidence 
offered  at  the  trial,  is  hot  a  compliance  with 
rules  12  and  13,  and  the  writ  will  t>e  dle- 
mlBsed  on  motion  of  the  reapondent  In  this 
case  it  does  not  even  ai^ar,  except  by  the 
d(>8igDatlon  of  plalntitC,  that  this  case  was 
brought  here  by  appeal.  There  is  no  effort 
to  abstract  the  evidence  at  ail,  and  that  only 
of  three  witnesses  is  mentioned,  whereas 
eleven  other  witnesses  testified.  The  perti- 
nency of  this  observation  will  be  seen  when 
we  note  that  plaintiff  says  the  circuit  court 
directed  a  verdict  for  the  defendant  and 
the  Jury  returned  a  verdict.  Now  it  Is  evi- 
dent that  if  we  are  to  review  the  action  of 
the  circuit  court  on  the  demurrer  to  the  evi- 
dence, we  are  entitled  to  an  abstract  of  all, 
not  merely  of  three,  wltncssesL 

Moreover,  It  often  happens  that  a  fragment 
of  testimony,  standing  alone,  appears  to  be 
incompetent  or  was  erroneously  excluded, 
but  when  viewed  in  the  light  of  all  the  testi- 
mony and  the  rulings  of  the  court,  It  Is  en- 
tirely pc<yper,  or  at  least  harmless.  We  have 
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been  Terj  consmratlTe  In  the  enforcement 
ot  tbese  rales,  tmt  a  number  of  eaaes  wlU 
Bbow  that  wben  tbe  appellant  dlsregaida  tbe 
ndea  to  ancb  an  extent  that  his  HHialled  ab- 
stract will  necessitate  the  preparation  ol  one 
by  this  conrt^  or  tbe  bnrdoi  and  cost  of  so 
doing  ttrlU  be  entailed  on  the  reqKmdent,  we 
have  enforced  them  by  dlsmlaring  tbe  appeal. 
Brand  t.  Gannon.  118  Ma  fiOS,  24  8.  W. 
484;  Craig  t.  Scadder,  88  Mo.  665.  12  S.  W. 
341;  Garrett  t.  Coal  Mining  Co.,  Ill  Ma 
281,  20  S.  W.  25;  Halstead  t.  Stone.  147  Mo. 
649,  4B  8.  W.  860;  Bobb  t.  WoUt,  148  Mo. 
835,  49  S.  W.  806;  Clements  T.  Tomer,  162 
Ma  467.  68  S.  W.  84. 

As  there  is  not  eren  an  effort  to  flle  an 
abstract  In  this  case,  and  the  statem«kt  Is 
■0  utterly  InsufSdent  to  enable  ns  to  pass 
at  all  on  the  demurrer  to  the  evidence,  this 
appeal  must  b^  and  ia^  dismissed.  All  con- 
cur. 


PHILLIPS  «t  al.     JONES  et  iL 

(Supreme  Court  of  Missonri,  DWiaioD  No.  2. 

June  80.  190S.) 

APPBAL  —  QUESTIONS  REVIEWABLE  —  HOTIOK 
FOR  NSW  TRIAI/-RECORD— BILL 
OP  EXCEPTIONS. 

1.  Alleged  error  in  the  admiseiou  and  rejec- 
tion of  evidence  cannot  be  reviewed  on  appeal, 
where  no  motion  for  a  new  trial  ia  made  below. 

2.  The  fact  that  a  motion  for  a  new  trial  waa 
made  can  only  be  shown  hj  bill  of  exceptions, 
and  is  not  made  to  appear  by  copring  the  mo- 
tion into  the  record  proper. 

Appeal  from  Circuit  Court,  Lawrence 
County;  H.  O.  Pepper,  Judge. 

Action  by  Jesse  H.  PhllUpe  and  others 
against  Lucy  A.  Jones  and  others.  From 
a  judgment  for  defendants,  plaintUEs  ap- 
peal.  Affirmed. 

J.  W.  FarrlB  and  B.  8.  PhilUps,  for  ap- 
pellants. J.  L.  Newhouse,  for  respondents. 

GANTT,  J.  This  Is  an  appeal  from  the 
circuit  court  of  Lawrence  county.  Tbe  ac- 
tion Is  ejectment  for  certain  lands  in  La- 
clede county,  and  was  originally  brought  in 
Laclede  county,  and  a  change  of  venue 
awarded  to  Lawrence  county.  The  judg- 
ment was  for  defeudantB,  and  plaintifiTs  ap- 
peal. 

A  jury  was  waived,  and  the  cause  was 
tried  to  tbe  court  No  errors  are  assigned 
on  the  record  proper.  The  only  points  as- 
signed in  brief  and  argument  of  counsel  are 
the  iuBuffictency  of  the  evidence  to  sustain 
the  judgment,  and  the  admission  of  evi- 
dence. There  is  no  motion  for  a  new  trial 
Incorporated  In  the  bill  of  exceptions,  and 
as  error  in  the  admission  and  rejection  of 
evidence  can  only  be  made  to  appear  In  a 
bill  of  exceptions,  and  as  such  errors  can 
only  be  reviewed  In  this  court  after  tbe  at- 
tention of  the  circuit  court  has  been  called 
to  them  In  a  motion  for  new  trial,  it  Is 
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plain  that  Ibere  Is  nottdng  before  ns  for 
review.  It  Is  true  that  In  tbe  transcript  a 
motion  for  new  trial  Is  G<q)led  Into  the  rec- 
ord proper  by  tbe  deA,  but  tbe  preserva- 
tion of  these  motions  is  the  special  and  ex- 
clusive office  <tf  the  bill  of  esceptlons.  nwy 
can  be  preserved  nowhere  else,  Ko  recital 
In  tbe  record  proper  will  have  any  such 
effect. 

In  Nichols  V.  Steven^  128  Ma,  loe.  eit. 
110.  26  8.  W.  67a  27  8.  W.  613,  45  Am.  8L 
Bep.  614,  it  was  ruled  tbat  "r  redtattoa  In 
tbe  record  of  matters  not  properly  belong- 
ing th^eto  cannot  be  noticed  In  an  ftppd- 
late  court  Mattfirs  wtalcb  an  not  in  fact 
a  part  of  the  record  cannot  be  made  such 
by  the  mere  recital  of  tbe  derk."  Citing 
Parkinson  v.  People  (10.)  24  N.  B.  772; 
Gould  V.  Howe,  127  DL  261,  18  N.  B.  714; 
Byan  v.  Orowney,  126  Ma  474,  28  & 
188;  State  v.  Bevely,  146  Ma  660,  47  &  W. 
787;  State  v.  Burdett,  146  Ma  674,  47  8. 
W.  796;  State  v.  Gllmore.  UO  Ma  1.  18  & 
W.  218. 

This  court  In  a  long  line  of  decisions,  has 
held  that  it  wUl  not  consider  objections  to 
the  action  of  the  circuit  courts  which  were 
not  brought  to  tbe  attentttm  oC  the  dmilt 
court  by  a  motltm  for  a  new  trlaL  Boss 
T.  BaOroad,  141  BCo.  380.  88  8.  W.  826,  42 
8.  W.  957;  Mattock  v.  WllUama,  08  Ala 
106:  State  V.  Harvey,  106  Ma  316,  16  8. 
W.  886.  We  have  then  before  us  nothing 
but  a  copy  of  the  evidence  taken  en  tbe 
trial.  Tbe  aU^ed  errors  on  wbldti  the  ap- 
pellant relies  were  not  called  to  the  atten- 
tion of  tbe  circuit  court  so  far  as  ttic  bUl 
of  exceptions  dischwes,  and  hence,  so  Car 
as  this  record  shows  to  the  contrary,  no  ex- 
ceptions were  saved  to  the  action  of  tbe 
drcnlt  court  It  is  most  unflHtnnate  Oiat 
counsel  overlooked  these  essential  prereq- 
uisites to  a  review  1^  this  court,  and  thus 
Incurred  the  cost  and  delay  of  tills  appeal, 
but  tbe  [nactice  has  been  too  long  settled 
to  justify  UB  In  making  an  exception  of  this 
appeal. 

It  results  that  we  must  affirm  tin  Judg- 
ment, and  it  Is  according^  so  ordered,  AD 
concur. 


Bx  parte  HANDLBB. 

<Snpreme  Court  of  Misaooii,  DivMon  N*. 
Jane  30,  1903.) 

INTOXICATINQ  LIQUORS-LOCAL  OPTION  LAW- 
CON  ST  IT  UTIO  NALITT. 

1.  The  local  option  law  (Rev.  Bt  1899,  p. 
765,  art.  8,  c.  22)  is  not  iu  violation  of  the  con- 
Etitational  proviuou  that  all  laws  of  a  general 
natnre  shall  have  aniform  operation  throuchoot 
the  Btate,  on  the  gronnd  that  a  pmalty  la  there- 
by imposed,  for  seUing  and  giving  away  intox- 
icating liquors,  different  frtMU  tiuit  Inflicted  for 
the  illegal  sale  or  giving  away  of  audi  Uqoon 
in  portions  Of  Ae  state  vAen  Oe  law  la  not  ia 
operation. 

2.  The  local  optitm  law  (Bav.  St  1889.  p. 
76S,  art.  3,  c.  22),  anthorizbg  dties  having  a 
population  of  2,500  faihabttants  to  prohibit  ths 
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sale  oi  iDtoxicatlog  liqaora  thereiu,  ia  not  in 
cuntrereution  of  Conit.  art.  8,  i  7,  in  that  it 
mnkes  a  new  class  of  cities  of  the  fourth  class, 
to  wit,  those  having  a  population  of  2,500  in- 
habitants. 

Application  for  writ  of  habeas  corpos  bj 
Bone  Handler,  alias  Joel  Smith,  to  secure 
applicant's  release  from  custody.  AppUca- 
tloo  denied. 

L.  D.  Bamsey,  T.  If.  Bailey,  and  Porter  ft 
Groves,  for  petitioner.  Edward  O.  Crow, 
Atty.  Qen,,  and  L.  J.  HUes,  for  respondent 

GANTT,  J.  The  petitioner  1b  confined  in 
the  jail  of  Atchison  county  for  failure  to 
pay  a  fine  of  $300  assessed  by  a  jury  in  the 
circuit  court  of  Atchison  county,  Mo.,  in  the 
cause  of  the  State  <tf  Missouri  against  said 
Bone  Handler,  for  a  Tlolatlon  of  the  local 
option  law  of  this  state  by  unlawfully  and 
willfully  selling  and  giving  away  Intoxicat- 
ing liquors  In  said  county  of  Atchison  on 
the  28th  day  of  May,  1902.  after  the  act  of 
the  Oen^I  Assembly  of  this  state  approved 
April  5,  1887,  and  known  as  the  "Local  Op- 
tion Law,"  bad  been  adopted  by  said  connty 
and  was  In  force. 

From  the  Judgment  and  sentence  In  that 
case  the  defendant  therein,  the  petitioner 
herein,  took  his  appeal  to  this  court,  and  the 
same  Is  now  lodged  in  the  clerk's  office 
this  court;  nevertheless  he  see^  to  be  dis- 
charged by  virtue  of  a  writ  of  habeas  corpus, 
on  the  ground  that  the  act  of  the  Goieral 
Assembly  approved  April  5,  1887.  and  now 
known  as  article  8  of  chapter  22,  page  765,  of 
the  Bevlsed  Statutes  of  1888  of  this  state,  is 
nnconstlttitlonal. 

1.  The  constitutionality  of  this  law  was  aft- 
sailed  In  State  ex  rel.  Maggard  v.  Pond,  98 
Mo.  606,  6  S.  W.  468  (1887).  and  after  the 
most  exhaustive  argument,  in  which  every 
proposition  now  advanced  by  petitioner  and 
his  counsel,  save  two,  was  considered  and 
weighed  by  the  court.  It  was  held  constitu- 
tional In  an  opinion  by  Chief  Jnstice  Norton, 
Judge  Sherwood  alone  dissenting.  That  de- 
cision was  rendered  16  years  a^.  The  next 
year  after  tiwt  declsl<»i  was  promnlgated. 
the  law  was  again  attecked  in  Ex  parte 
Swann.  96  Mo.  44,  8  S.  W.  10  (1888).  and  its 
constltntlonallty  reaffirmed  after  reargument 
Those  decisions  were  followed  and  accepted 
as  settling  the  validity  of  this  law  In  State 
T.  Mitchell.  104  Mo.  121.  16  8.  W.  118,  24 
Am.  St  Bep.  824.  In  State  v.  Dillard  Moore, 
107  Mo.  78,  16  8.  W.  887  0881).  this  court 
was  asked  to  overrule  Stete  ex  rel.  Ma^ard 
T.  Pond.  98  Mo.  606.  6  8.  W.  468,  but  the  Su- 
preme Court  In  Banc  said:  "No  reason  has 
been  suggested,  and  none  can  be  seen  by  us, 
for  receding  from  the  concltudim  reached  In 
the  eases  of  State  ex  rel.  Maggard  v.  Fond, 
93  Ma  617,  6  S.  W.  468,  and  Ex  parte  Swann, 
96  Mo.  44,  8  S.  W.  10.  These  cases  were  con- 
sidered with  great  care,  and  the  conclusl<ni 
reached  therein  meets  with  our  continued  ap- 
proval, and  we  reaffirm  the  constitutionality 


of  said  law."  In  State  v.  Searcy,  111  Mo. 
236,  20  S.  W.  186  (1882),  the  question  being 
again  mooted,  the  constitutionality  of  the 
law  was  reaffirmed.  In  State  v.  Watta,  111 
Mo.  554,  20  S.  W.  287,  this  Division  again 
unanimously  expressed  its  satisfaction  with 
th%  decisions  in  State  ex  rel.  Maggard  v. 
Pond  and  Ex  parte  Swann,  supra.  In  State 
T.  Wlngfield,  116  Mo.  428.  22  g.  W.  363,  37 
Am.  St.  Bep.  406  (1883),  the  coustitutioD- 
allty  of  the  act  was  once  more  brought  in 
question,  but  Judge  Burgess,  while  believ- 
ing the  law  unconstitutional,  expressly  de- 
ferred to  the  previons  adjudications  sustain- 
ing it,  and  Judge  Sherwood,  who  bad  dis- 
sented up  to  that  time,  concurred  in  the  opin- 
ion. Afterwards,  in  City  of  Warrensburgh 
V.  McHugh,  122  Mo.  649,  27  8.  W.  523,  the 
constltutiouallty  of  this  law  was  again  rais- 
ed, and,  because  of  that  contention  alone, 
this  court  had  Jurisdiction  to  bear  and  de^ 
termlne  the  appeal  therein.  Judge  Shwweod 
wrote  the  opinion,  anct  in  answer  to  the  in- 
sistence that  the  local  option  law  was  uncon- 
stitutional, said.  "We  will  not  enter  in  any 
discussion  of  the  constitutionality  of  the  lo- 
cal option  law,"  and  thereby  sustained  ita  con- 
stitutionality, because  It  is  perfectly  obvious 
that,  if  it  was  unconstltnttonal,  the  ordinance 
of  the  city  Imposing  the  fine,  teom  which  the 
appeal  In  that  case  was  teken.  was  Clearly 
invalid,  and  the  Judgment  must  have  been  re- 
versed, whereas  It  was  affirmed  with  the  con- 
currence of  evwy  member  of  this  Division. 

Thus  this  law,  on  eight  distinct  occasions, 
baa  hem  solemnly  adjudged  by  this  court  to 
be  a  valid  and  constitutlmial  enactment 
It  is  true  that  afterwards,  in  State  v.  Buch- 
ardt,  144  Mo.  8S,  46  S.  W.  ISO,  an  appeal 
from  a  conviction  in  a  petit  larceny  case. 
Judge  Sherwood,  arguendo,  referred  to  the 
dedsion  in  Stete  ex  reL  Maggard  v.  Pond, 
88  Mo.  606,  6  S.  W.  469,  and  said  it  was  In- 
correctiy  dedded  and  would  not  be  followed, 
but  In  that  statement  tiie  vrrlter  did  not  con- 
cur, as  in  bis  oj^nlon,  then  and  now,  the  cor- 
rectness  of  the  Maggard-Pond  dedalon  was 
not  involved  In  the  Bucbardt  Case.  A  read- 
ing of  the  last-mentioned  case  will  show,  we 
think,  that  the  remark  of  the  learned  author 
of  It,  in  reference  to  the  Maggard-Pond  Case, 
was  obiter,  and  In  no  manner  affected  the 
Jtid^ent  In  that  case,  whieh  was  affirmed. 
SubsequenUy.  in  Owen  v.  Baer,  164  Mo.  538. 
66  8.  W.  644.  the  Maggard-Pond  decUOon 
vras  discussed  arguendo  by  Jndj»s  Marshall. 
Sherwood,  and  the  vnlter  hereof,  and  an  ex- 
amination of  those  <9lnl(ms  will  demenstrate 
that  Judges  Brace,  Marshall,  Valllant  and 
Robinson  and  the  writer  all  adhered  to  and 
approved  the  decisions  In  State  ex  rel.  Mag- 
gard V.  Pond,  93  Mo.  606,  6  8.  W.  469,  and 
Ex  parte  Swann,  and  the  cases  above  cited 
which  followed  those  decisions,  and  Judges 
Sherwood  and  Biurgess  dissented  from  that 
view,  so  that  thcne  decisions  are  still  con- 
trolling autiiorlty  on  this  question  as  to  this 
law  now  under  consideration.  Surely,  if  any- 
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thing  fi  erer  to  be  beld  settled  by  Judicial 
opinion,  and  If  the  doctrine  of  atare  decisis 
is  not  to  be  entirely  discarded,  it  should  ob- 
tain and  gOTcm  as  to  the  coDstitutloDBlIty  of 
the  local  option  law,  and  especially  so  when 
every  objection  now  urged,  except  two,  was 
ably  and  exhaustively  considered  by  both 
court  and  counsel  in  those  cases,  and  par- 
ticularly so  when  the  only  dissenting  judge 
In  those  cases  has  subsequently  given  his 
adherence  to  the  concluslou  reached  by  the 
majority,  in  opposition  to  his  views,  In  State 
V.  Wingfleld,  115  Mo.  439,  22  S.  W.  868,  37 
Am.  St  Bep.  406,  and  Warrensborgli  v.  Mc- 
Hugb,  122  Mo.  649,  27  8.  W.  523. 

Addressing  ourselves  now  to  the  two  prop- 
ositions which  counsel  now  urge  In  addition  to 
those  decided  In  the  Ma^rd-Pood  Oase,  the 
first  is  that  It  violates  the  constitutional  provi- 
sion that  all  laws  of  a  general  nature  shall 
have  uniform  operation  throughout  tbe  state, 
and, inasmuch  asadlfferent  penalty  is  tm posed 
by  the  local  option  low  for  selling  and  giving 
flway  Intoxicating  liquors  from  that  Inflicted 
for  the  sale  or  giving  away  such  liquors  In 
other  portions  of  the  state,  it  necessarily  of- 
fends the  principle  of  uniformity.  That  ft 
local  option  law  like  our  statute  on  that  sub- 
ject was  not  a  general  law  was  one  of  tlie 
chief  contentlonB  In  Maggard  v.  Pond,  and 
was  ruled  adversely  to  that  contention.  The 
decision  of  this  court  on  that  point  is  abund- 
antly fortified  by  many  of  tbe  courts  of  last 
resort  in  the  various  states  of  tbe  Union,  and 
the  decision  of  this  court  Is  expressly  ap- 
proved by  name  In  several  well-considered 
decisions.  Mathls  v.  Jones,  84  Ga.,  loc.  cit. 
807,  11  S.  E.  1018;  Paul  v.  Gloucester  Co.,  50 
N.  J.  Law.  594.  15  Atl.  272.  1  L.  R.  A.  86. 
"This  objection  has  generally  been  held  nn- 
tenable.  To  render  such  laws  constitution- 
al, it  is  necessary  only  that  they  shall  oper- 
ate generally  upon  all  persons  or  classes  of 
persons  Intended  to  come  within  their  pro- 
visions. The  fact  that  they  have  been  ac- 
cepted in  one  locality,  and  not  in  another,  is 
Immaterial  If,  by  complying  with  the  neces- 
sary formalltiGs,  they  are  capable  of  adoption 
in  all  localities  alike."  19  Amer.  &  E:ng. 
Ency.  p.  493.  and  cases.  Tlie  very  words 
"local  option"  imply  the  grant  of  the  right  to. 
one  locality  to  adopt,  and  another  to  decline 
to  avail  itsplf  of,  the  law.  Moreover,  It  la 
no  objection  to  a  law  that  it  does  not  oper- 
ate upon  every  citizen  alike;  It  is  siiflJcient 
if  It  operates  equally  upon  all  who  in  all 
parts  of  the  state  come  under  the  same  cir- 
cumstances and  conditions.  Gordon  v.  The 
State.  46  Ohio  St.  607,  2,3  X.  E.  03.  6  L.  R.  A. 
749;  Snntoro  v.  Tlie  State,  46  Ohio  St.  607, 
23  N.  K.  OX  0  L.  R.  A.  749. 

It  aeems  linrdl.v  necessary  to  argue  that, 
when  the  people  of  a  given  county  or  city 
elect  to  avnil  themselves  of  the  Iocs!  option 
law  to  prohibit  the  sale  of  intoxicating  liq- 
uors in  such  county  or  city,  a  different  condi- 
tion Is  at  once  created  from  that  which 
obtalna  In  counties  where  It  has  not  been 


adopted.  In  the  one,  regulation  only  is  the 
object  of  tbe  hiw;  In  the  other,  prohibition; 
and,  the  circumstances  being  different,  obvi- 
ously It  is  entirely  within  tbe  power  and  dis- 
cretion of  the  Legislature  to  Impose  different 
penalties  in  the  one  from  those  provided  for 
tbe  violation  of  tbe  law  for  the  other.  As 
said  by  Judge  Black  In  Ex  parte  Swann,  96 
Mo.  44,  9  S.  W.  10:  "It  iB  plain  that  the  two 
laws  cannot  t>e  in  force  in  the  same  locality 
at  the  same  time."  Both  are  general  lavrs 
within  the  meaning  of  the  Constitution  of  this 
state,  though  the  adoption  of  the  local  option 
act  suspends  the  operation  of  tbe  general 
law  goTernlBg  Hie  sale  of  Intoxicating  llq- 
Bors  in  tike  counties  and  localities  where 
adopted.  And,  as  further  said  by  that  able 
and  emtneBt  jorlst:  "Tliere  is  no  discrim- 
ination wlwtever  in  favor  of  or  against  per- 
sons or  elomea  of  persons  within  sndi  ter- 
ritory. They  are  an  treated  alike.  It  is 
tme,  the  penalties  for  violating  this  law  are 
not  the  same  as  those  tor  violating  tlie  dram- 
shop law.  They  are,  indeed,  not  the  same 
offenses.  In  the  one  case  the  offense  is  the 
TlelntloB  of  a  law  which  allows  and  regnlates 
traffic  in  intoxicating  liquors  as  a  beveragp. 
and  in  the  other  case  the  offense  is  for  selling 
such  liquors  where  the  sale  Is  wholly  pre 
talMted  by  law."  A  different  policy  Is  indi- 
cated by  tbe  two  systems,  and  It  la  entirely 
competent  for  the  Legislature  to  adopt  more 
stringent  and  drastic  methods  to  prevent  tbe 
sale  or  giving  away*  of  Intoxicating  Itqcors 
in  those  counties  in  which  the  people  have 
voted  they  do  not  vrant  It  under  any  r^ 
nlatlons,  than  in  those  where  the  sale  is  al- 
lowed under  regulations.  Indeed.  Judge 
Sherwood,  In  his  able  and  strong  dissent  in 
Maggard  v.  Pond,  says,  "I  do  not  deny  but 
that  a  local'  option  law  conid  be  passed,  one 
that  would  repeal  existing  laws  and  denounce 
heavier  penalties  than  they  do  against  the 
sale  of  intoxicating  liquors."  While  counsel 
deem  this  is  a  new  question,  It  was  fally  and 
clearly  disposed  of  In  Ex  parte  Swann,  and 
we  think  unanswerably. 

As  to  the  other  proposition,  that  it  offends 
against  section  7  of  article  9  of  the  Oonstitn- 
tlon  of  this  state,  in  that  It  makes  a  new  class 
of  cities  of  tbe  fourth  class,  to  wit,  thosw 
having  a  popnhitlon  of  2,900  Inhabitants,  to 
enlarge  the  corporate  powers  of  said  cltie?". 
so  as  to  enable  them  to  prohibit  the  sale  of 
Intoxicating  liquors  altogether,  while  those 
having  500  and  under  2,500  can  merely  reg- 
ulate the  sale  by  levying  and  collectfDg  a 
Hcense  tax  thereon,  this  contentton  is  based 
on  the  opinion  of  three  of  the  judges  in  Owen 
V.  Baer,  154  Mo.  439,  55  S.  W.  644.  An  ex- 
amination of  that  case  will  show,  however, 
that,  while  the  writer  took  that  view  of  the 
statDte  under  consideration  In  that  case,  his 
views  were  not  adopted  by  the  court,  and 
hence  did  not  become  the  opinion  of  the 
court,  and,  while  it  is  true  that  Judge  Mar- 
shall thought  that  the  vievra  of  myself  and 
those  agreeing  with  me  were  biconslBtent 
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with  the  MasgaM-Pond  daclaiou,  he  fully 
maintalnea  the  last-named  declaitHi  In  a  most 
able  and  elaborate  review  of  all  tbe  autboii- 
tlea  on  tbe  quesUona  InTolved  in  tbe  Mogsard- 
Fond  Qaae.  The  wrlttf  and  Judges  Valiiant 
and  Boblnson  agreed  that  Magtpinl  t.  Pond 
was  correctly  decided,  and  were  of  opinion 
that  the  local  option  act  could  not  properly 
be  construed  aa  changing  the  municipal 
charters  of  cities  of  tbe  fourth  class.  Tbe 
right  to  issue  dramshop  Ucaises  had  not  been 
Gonfored  on  ancb  dttes,  and  tbe  grant  to 
the  citizens  of  such  cities  taaTlng  %S00  and 
more  Inhabitants  to  vote  tbMt  they  were  op- 
posed to  the  sale  at  Uqnors  in  such  cities 
was  simply  a  prohlMtlon  on  ^  county  courts 
in  countlea  containing  such  tdtles  to  Issue 
Uc»se8  to  sell  intoxieating  liquors  therein. 
Ctai  its  face  it  dlld  not  purport  to  amend  the 
durtera  of  sudi  dtlea  in  any  way,  nor  to 
change  their  statutory  pow«.  It  was  a  po* 
lice  regulation  by  a  general  law  of  tbe  stote^ 
and.  If  adopted  by  a  vote  of  the  people,  ttw 
law  prohibited,  not  the  city  council,  but  Ihe 
county  courts^  from  legalldng  the  sale  of 
intoxicating  llqnon  therein,  and  In  no  man- 
ner wolarged  their  charters.  But,  whatever 
the  opinion  of  the  writer  as  to  tlie  effect  of 
the  law  In  emending  the  charter  of  Westport 
In  Owen  t.  Baer,  the  wrltw  concurred  with 
Judge  Marshall  ta  holding  that  the  local  oi^ 
tlon  law  waa  entirely  constitutional,  and,  as 
has  already  been  said.  Inasmuch  as  tbe  oon- 
■tltutlonallty  of  that  act  has  been  solemnly 
Bostelned  on  eUgbt  dlfloent  occashms,  it 
should  be  regarded  aa  the  settled  law  of  tills 
stete. 

Tba  petltlra  tor  a  discharge  is  denied, 
and  tiie  petitioner  remanded  to  the  enstody 
of  the  sheiifl  to  abide  the  judgment  and  sen- 
tence of  the  circuit  court  until  it  Is  reversed 
or  set  aside  for  some  error  other  than  the 
nnconstltntionallty  of  tiie  law  of  1887,  known 
as  tin  "Local  Option  Act" 

BUBOBISS  and  FOX  are  of  the  opin- 
ion that  tbe  local  option  law  la  unooutitn* 
tlonal,  but,  as  it  has  so  often  been  held  otb* 
erwlse  by  this  court,  concor  In  the  result 


BTLTBBTER  T.  JOHNSON. 

(Snpreme  Conrt  of  Tennessee.    Ma;  21,  1903.) 

REAL  ESTATE  AOENTS-SALB  BT  ANOTHER— 
COUUiaSION-TERHINATION  OF  AOENOT. 

1.  Deftndant't  daaghter,  who  generally  con- 
ducted defeadsat'a  affairs,  gave  complainant  the 
sole  agency  for  the  sale  of  a  lot,  and  he  placed 
his  sign  as  aueb  sole  agent  thereou.  removing  all 
other  »igna.  This  was  done  with  defendant's 
towwledge.  and  without  objection.  Tbe  daiiKh- 
ter  referred  a  prospective  purchaser  to  plaintiff, 
with  the  statement  that  the  matter  was  entirely 
ont  of  her  bands,  and  there  wns  no  denial  of 
the  existence  of  an  aspncy.  H'ld  to  show  that 
complainant  was  defendant's  sole  agent. 

2.  Where  a  peiBOD  who  had  the  sole  agency 
fOr  the  sale  of  a  lot  commeaced  the  negotia- 

%%.  8m  Biokm,  VOL  t,  Cnt.  Dig.  H  82,  81. 


tk>na  with  the  porchaaer,  ho  Is  entitled  to  his 

commUiiion,  though  the  sale  waa  cODsnmmated 
through  the  agency  of  another, 

3.  While  an  agency  for  the  sale  of  a  certain 
lot  was  terminated  by  the  sale  of  the  property 
to  one  with  whom  the  agent  had  commenced 
negotiations,  this  did  not  defeat  the  agent's 
right  to  his  commission. 

Appeal  from  Chancery  Conrt,  Shelby 
County;  F.  H.  Helakell.  Chancellor. 

Action  by  J.  A.  Sylvester  against  Elisa- 
beth Johnson.  Decree  dismissing  the  bill, 
and  complainant  appeals.  Reversed. 

Bbea  P.  Gary,  for  complainant  Tbos.  M. 
Scruggs  and  H.  O.  Bvans.  fOr  defendant 

WILKES,  J.  This  is  an  action  by  a  real 
eatato  broker  to  recover  cnnmlsrioa  upon  a 
sale  of  certain  real  estate  In  Hemphla  for 
the  defendant  The  dedsloi  of  the  case 
turns  upon  the  questions  whether  the  com- 
plainant bad  the  exclusive  agency  for  tiie 
sale  of  the  lot  at  the  time  it  waa  sold,  and 
whether  be  mu  instrumental  to  proeorlng 
the  purchaaer,  Tbe  chancellor  found  against 
complainant  denied  him  any  relief,  and  dis- 
missed tds  bill,  and  complainant  has  Appeal- 
ed and  assigned  errors. 

Defendant  contends  that  complainant  was 
not  sole  agent  and  that  he  was  not  tbe  effl- 
dent  cause  In  negotiating  the  sale.  Her 
contention,  in  detell.  Is  that  the  complain- 
ant was  never  given  the  sole  agency,  but 
if  he  was,  It  was  ^hout  defendant's  au- 
tiiorltr,  end  that  tiie  agency  was  revoked 
by  a  sale  of  the  lot  We  have  examined 
the  record  with  much  care,  and  feel  con- 
strained to  differ  with  the  chancellor,  and 
reverse  his  decree.  We  think  tbkt  com- 
philnant  was  given  the  sole  agency.  While 
tills  was  done  by  the  daughter  of  defend- 
ant it  was  known  to  defendant  and  con- 
sented to  by  her.  Complainant  placed  bis 
sign  upon  the  lot  on  which  was  painted  tiie 
words  *'8ole  Agenf*  and  this  was  known 
and  sem  by  both  mother  and  daughter.  In 
her  answer,  defendant  admits  that  she 
made  no  objection  to  tiila.  He  removed  all 
other  signs  of  other  agmte  from  the  lot  and 
tills  waa  seen  by  and  known  to  defendnnt. 
The  defoidant  was  old,  and  her  daughter 
generally  attoided  to  her  bnalnesa.  When 
Hr.  Lake  approached  the  danghto-  with  a 
view  of  buying  the  lot  she  refeired  blm  to 
the  statement  on  the  sign,  and  sbld,  "The 
matter  Is  entirely  ovt  of  my  hands."  There 
Is  no  question  or  controversy  but  tiiat  be 
was'  an  agent  and  we  tidnk  complainant 
has  made  out  his  contention  tiiat  be  was 
sole  agent 

Tbe  lot  was  sold  to  a  man  named  God- 
win by  another  real  estate  agent,  named 
McNeill.  Godwin  says  that  his  first  nego- 
tiations were  with  complainant  and  tbe 
daughter  corroborates  this,  and  knew  of  tiie 
fact  that  complainant  was  negotiating  with 
Godwin.  We  think  that  tbe  evidence  shows 
that  the  first  negotiations  were  had  between 
complainant  and  Godwin  while  complainant 
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had  the  sole  agency,  and  that  McNeill  came 
In,  pending  tlie  negotlatlnnB,  and  effected  thB 
sale.  Under  this  atate  of  facta,  complain* 
ant  li  entitled  to  bla  eommlaalon. 

It  la  aaid  tbat  his  aole  agency  waa  termi- 
nated t>7  a  sale  of  the  property,  and.  at 
course,  this-  is  tme,  but  doea  not  affect  com- 
plainant's right  to  hla  compensation.  It  aot 
every  agent  who  la  fnatmmental  in  brb^E- 
Ing  property  to  sale  may  be  d^eated  of  hla 
compensation  If  the  principal  sell,  even  If 
the  sale  be  to  a  party  with  whom  the  agent 
la  n^tlatlng. 

We  are  of  <qMnlon  that,  under  the  record, 
complainant  la  entitled  to  hla  compensation, 
and  the  decree  of  tiie  oonrt  below  la  re- 
versed, and  Jndgmttit  la  rendned  here  for 
the  cunmlsrion  and  Interest,  and  all  coats. 
In  tB.Y€K  of  complainant. 


UnUPHIS  ST.  BT.  GO.  t.  BIDDIOK  et  al. 

(Snpreme  Conrt  of  Tennessee.   Jane  9,  1903.) 

STREET  RAILWAY— INJURY    TO    PERSON  ON 
STREET— FAILURE  TO  LOOK  AND  LISTEN. 

1.  It  is  not  uegligence  aa  a  matter  of  law  for 
a  pertton  driviag  on  a  street  in  a  vehicle  in  the 
daytime,  under  ordinary  circumstances,  to  fail 
to  look  and  listen  for  the  approach  of  street 
cars. 

Error  to  Circuit  Court,  Shelby  County;  J. 
P.  Young,  Judge. 

Separate  actions  by  T.  K.  Riddick,  Harriett 
Riddick,  and  William  Holloway  against  the 
Memphis  Street  Railway  Company.  The  ac- 
tions were  tried  together,  and,  from  Judg- 
ments for  plaintiff  in  each  case,  defendant 
brings  error.  Berersed. 

Wright,  Peters  &  Wright,  for  plaintiff  In 
error.  M.  0.  Ketchmn  and  W.  A.  Percy,  for 
defendants  in  earn, 

NBIL,  J.  Shortly  before  the  preaent  suit 
was  brought,  the  phsetou  of  the  defendant 
In  error  was  run  down,  by  a  car  of  the  plain* 
tiff  In  errw,  on  Beal  street,  in  the  city  of 
Memphis,  by  reason  of  which  occurrence  the 
phaeton  was  broken,  and  Mr.  Blddick's  daugh- 
ter, Alias  Harriett,  and  hla  colored  driver, 
William  Holloway.  were  Injured.  Mr.  Bld- 
dlck  brought  suit  for  the  breakup  of  hte  ve- 
hicle, and  also  for  the  eq;>enae  of  medical 
attention  to  his  daughter,  necessitated  by  the 
cfdllslML  Miss  Harriett  alao  brought  suit  tm 
the  Injury  she  sustained.  The  colored  driv- 
er also  brought  suit,  and  these  lliree  actlcms 
were  tried  together  as  one  case  In  the  court 
below  and  in  this  court  Verdicts  were  ren- 
dered In  favor  of  each  of  the  three  plaintiffs 
Id  the  court  below,  and  Judgments  were  en- 
tered thereon.  No  question  was  made  here 
as  to  the  amomit  of  these  Judgments,  the 
errors  assigned  b^ng  directed  alone  to  the 
charge  of  the  circuit  ju^. 

NumerouB  objectlona  were  made  to  the 
charge,  and  all  have  been  disposed  of  in  a 
written  memorandum  filed  with  the  record. 


In  the  present  opinion,  designed  for  publica- 
tion, we  need  notice  only  one  of  these  ob- 
jections, and  we  do  tills  In  order  to  correct 
a  misconception  of  one  of  the  oi^ons  of 
this  court,  which  haa  been  aeveral  times  man- 
ifested during  the  present  turn.  The  objec- 
tion referred  to  is  aa  foHowa:  Dmriug  tbe 
eourae  of  hia  himoE's  charse,  he  used  the 
following  lu^rnage:  "While  it  is  ordinarily 
the  duty  of  a  person  traveling  on  ttie  street 
in  a  v^lcle  to  look  and  listen  for  the  ap- 
proach of  cars,  yet  this  is  not  an  absolute 
rule  of  law;  but  It  Is  for  the  Jur;  to  say. 
In  view  of  all  the  proof,  whether  the  plain- 
tiff was  guilty  of  contributory  negligence  in 
falUng  to  look  and  Usten."  It  is  insisted  that 
the  circuit  judge  OTed  in  giving  this  Instmc- 
tlon,  because  It  Is  said  to  be  In  conflM  with 
our  latest  case  upon  tiw  subject  NaabTille. 
etc..  By.  Oo.  v.  Norman,  108  Tenn.  S2t.  67  S. 
W.  478.  The  instruction  was  In  aeocvd  with 
Wilson  T.  Street  Ballway  Co.,  106  Tain.  74. 
88-86,  58  8.  W.  884,  and  the  cases  ttaer^ 
cited,  and  with  catlaena^  Bapld  Transit  Go. 
V.  Selgrist,  96  Tenn.  119,  88  S.  W.  920,  and 
Saunders  v.  City  &  Suburban  Ballroad  Oo. 
99  Tenn.  180,  41  a  W.  1031.  It  ia  insisted 
by  counsel  that  a  different  rule  is  laid  down 
in  the  Norman  Case,  but  this  Is  a  mistaken 
view.  It  was  not  Intoided  In  that  case  to 
overrule  any  of  the  cases  referred  to,  or  to 
in  any  wlae  depart  from  or  modify  ttiem. 
In  the  Norman  Osse  there  was  evidence  tend- 
ing to  show  that  Norman  drove  his  wagon,  ut 
11  <^ciock  at  night,  along  Obnrch  street.  In 
Nashville,  Into  the  crossing  made  by  tbe  in- 
tersection of  Church  street  and  Front  street, 
at  the  foot  of  a  heavy  grade  nmning  north- 
ward from  that  point  to  tiie  public  square, 
and  that  at  this  point  be  was  struck  by  a 
car,  upon  Front  street  coming  downgrade 
from  the  direction  of  the  public  square,  and 
that  before  going  upon  this  crossing  be  ne- 
ther looked  nor  ilstened.  In  view  of  these 
facts,  counsel  for  the  railway  company  re- 
quested the  circuit  Judge  to  give  the  follow- 
ing instruction  to  the  Jury,  via.:  "It  waa  the 
duty  ot  the  plaintiff  to  look  and  listen  for  the 
approach  of  the  car  before  he  attempted  to 
pass  over  the  track,  and  If  you  believe  from 
the  evidence  that  he  failed  to  look  and  listen, 
and  that  such  failure  was  tiie  direct  and 
proximate  cause  of  the  accident  or  directly 
contributed  to  It  as  ito  apprtnbnate  cause, 
your  vonllct  should  be  for  the  defendauf* 
The  drcidt  Ju^  declined  to  give  thia  in* 
stmction  to  the  jury,  and  tide  action  of  his 
was  usigned  aa  error  In  this  court  In  re- 
spect of  this  mattor,  this  comrt,  speaking 
through  McAlister,  J.,  aald:  *'We  are  con- 
atralned  to  hold  that  the  objection  thna  urged 
to  the  charge  Is  well  founded,  and  the  court 
was  In  error  in  refusing  thta  supplemental 
request  to  the  effect  that  If  tiie  plalntlfTa 
negligence  contributed  proxhnately  to  the 
accident  this  fact  would  defeat  the  right  of 
recovery."  In  that  caae  the  court  regarded 
the  act  of  the  plaintiff  In  driving  at  night 
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with  hig  wagon  Into  a  crossing  at  such  a 
place  as  negligence  per  se — that  Is,  under  the 
special  facts  Just  stated— and  held,  in  effect, 
that,  if  that  negligence  was  the  proximate 
cause  of  the  plaintiff's  Injury,  he  coald  not 
recover.  But  this  holding  In  no  wise  Im- 
I>eacbe8  the  rule  announced  In  the  case  of 
Wilson  T.  Street  Railway  Co.,  snpra,  and  oth- 
er cases  referred  to.  It  results  that  the 
foregoing  asalffninent  of  error  mast  be  otw> 
ruled. 

For  other  errors,  however,  pointed  out  In 
the  memorandum  opinion,  the  judgment  must 
be  reversed,  and  tbe  came  remanded  for  a 

new  trial. 


GORDON  T.  COX  «t  aL 

(Supreme  Coart  of  Tennessee.   Hay  9.  1908.) 

JUDGMENT  —  LIBN  —  PROPBRTT  AFFBCTED  — 
FRAUDUUSNT  CONVBTANCB  BT  JVDaHBNT 
DBBTOBr-BONA  FIDB  PCROHASKB. 

1.  Several  months  before  the  recovery  of  judg- 
ment asainst  him,  a  judgmeut  debtor  trans- 
ferred  all  bis  property  to  a  third  person.  After 
recovery  of  the  judgment,  complainaQt,  with- 
out notice  of  any  frand  in  the  conveyance, 
offered  to  bay  land  included  therein.  Tbe  third 
I>eraon  declined  to  convey  direct,  but  offered  to 
make  a  conveyance  back  to  tbe  judgment  debt- 
or, who  could  convey  to  complainant.  This 
was  done,  both  deeds  being  simultaneously  deliv- 
ered to  complainant.  Eeld,  that  tbe  judgment 
debtor  was  merely  a  conduit  for  the  transmis- 
sion of  the  title,  and  the  lien  of  tbe  jadgment 
did  not  attach  to  tbe  land. 

2.  It  was  immaterial  whether  the  conveyance 
by  the  jodgment  debtor  to  tbe  third  person  was 
fraudnlent  or  not.  complainant  havuig  had  no 
notice  of  tbe  fraud. 

Appeal  frora  Chancery  Court,  Shelby  Coun- 
ty; F.  a  Helskell,  Chancellor. 

Bill  to  enjoin  an  execution  sale  brought 
by  G.  W.  Gordon  against  A.  O.  Cox  and  oth- 
ers. Decree  for  complainant,  and  defendants 
appeal.  Affirmed. 

H.  D.  Minor,  for  appellants.  McFarland  ft 
Neblett,  for  appelle& 

BRANTLT,  G.  J.  On  December  8.  1S8S, 
A.  6.  Cox  recovered  a  Judgment  against  J.  O. 
Oox  in  a  court  of  record  In  tbe  county  of  Shel- 
by, where  the  defendant  then  resided.  Sev- 
eral montbs  before  tbe  rendition  of  this  judg- 
ment, tbe  defendant  debtor  transferred  all 
of  his  real  estate  In  that  county  to  one  Mrs. 
McOuoy,  the  deed  to  her  being  at  once  put  of 
record  In  tbe  reglstor's  office.  In  1900  the 
complainant,  0<vdon,  opened  negotiations 
with  a  real  estate  company  in  Memphis, 
wblch,  as  an  ^^ent,  had  for  sale  some  of  tbe 
lots  covered  by  this  deed,  tor  a  purchase 
of  the  sam&  These  n^^attons  ended  wllb 
an  agreement  on  the  part  of  Oord<»i  to  buy. 
After  this  asremnent,  but  before  tbe  com- 


pletion of  the  contract  of  purchase,  the  com- 
plainant was  informed  that  Mrs.  McGuoy  de- 
clined to  make  a  deed  direct  to  him,  but 
was  willing  to  make  it  to  tbe  original  ven- 
dor, J.  O.  Cox,  who  would  convey  to  the 
complainant  Tbe  complainant  accepted  In 
good  faith  this  modified  arrangement,  and 
without  any  suspicion  that  there  was  any 
fraud  In  tbe  original  transaction  between  J. 
O.  Cox  and  Mrs.  McGuoy.  Thereupon  a  deed 
was  made  by  Mrs.  McGuoy  to  J.  O.  Cox,  and 
he  and  bis  wife  executed  a  conveyance  to 
complainant,  Gordon,  and  tbe  two  deeds  were 
withheld  tbe  respective  grantors,  and 
were  slmnltaneonsly  delivered  to  Ibe  com- 
plainant, Gordon,  who  at  the  same  moment 
delivered  them  to  the  proper  officer  In  Shel- 
by county  for  reglslzation.  At  tbe  time  of 
the  delivery  of  these  deeds  to  complainant, 
he  paid  tbe  purchase  money,  and  so  much  as 
was  left,  after  settling  tbe  taxes  on  the 
property  and  certain  expenses,  was  divided 
between  Mrs.  McGuoy  and  the  wife  of  J.  O. 
Cox.  Soon  thereafter,  an  execution  was  is- 
sued upon  the  judgment  before  referred  to, 
and  levied  upon  the  proper^  purchased  by 
Gordon.  To  enjoin  a  sale  under  tills  levy, 
the  present  bill  was  ffied. 

We  think  this  case  clearly  falls  within  the 
authority  of  Huflaka  v.  Bowman,  4  Sneed, 
94.  J.  O.  Cox  was  merely  a  conduit  for  the 
transmission  of  the  title  from  Mrs.  McGuoy 
to  the  purchaser,  and  there  was  no  such  sei- 
sin in  him  as  would  afford  a  point  of  time 
for  the  lien  of  this  Judgment  to  attach.  We 
think  It  Immaterial  whether  the  original 
transaction  between  Mrs.  McGuoy  and  tbe 
Judgment  debtor  was  fraudulent  or  not  If  It 
was  not  fraudulent  then  the  judgment  oedlt- 
or  had  no  more  ri^t  to  levy  upon  this  prop- 
erty than  If  Offic  bad  been  a  stranger  to  tbe 
title,  and  yet  had  been  selected  by  the  ven- 
dor as  a  channel  through  which  she  saw 
proper  to  convey  to  her  vendee.  On  ttie  other 
hand.  If  ft  was  fraudulent  Gordon  in  no  way 
participated  In  this  fraud,  nor  was  he  ad- 
vised of  any  wrong  that  might  bav«  been 
perpetrated  by  tbe  parties.  In  either  event 
he  was  entitled  to  the  benefit  of  tbe  rule  as 
announced  In  Huffaker  v.  Bowman,  supra. 

It  Is  Insisted,  however,  that  the  case  of 
Gregg  V.  Jones,  5  Helsk.  4S9,  is  authority  for 
the  contention  of  tbe  judgment  creditor. 
We  do  not  think  so.  That  case  was  rested 
alone  vpoa  tlie  construction  of  section  2889  of 
the  Code  of  18S8  (Shannon's  Code,  i  4189), 
which  gave  a  widow  dower  In  all  the  estate, 
both  real  and  equitable,  of  wblcb  her  hus- 
band died  seised  and  possessed.  This  case 
has  never  been  understood  to  shake  In  tbe 
slightest  degree  the  authori^  of  Huffaker  v. 
Bowman,  supra. 

The  decree  of  the  chancellor  Is  affirmed. 
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8I«^TT0N  V.  TBNNBSSBB  GOAL,  IBOH 
&  R.  CO. 

TBNNMSSEE  COAL,  IRON  &  K.  CO.  t.  3.  3. 

DYKES  &  CO.  et  at 
(Sapreme  Court  of  TennesMc.  Nov.  20, 1902.)* 

«U)VBBSE  POSSESSION— COLOR  OF  TITLB— EX- 
TENSION OP  POSSESSION— BOUNDARIES 
— CUAMPBRTOUS  DEEDS. 

1.  Ponesrion  <rf  land  not  vitbin  the  bounda- 
riea  recited  iu  a  deed  is  not  under  color  of  title 

which  ma;  be  invoked  to  perfect  an  adverse 
possession,  since  the  claim  must  be  based  oa 
a  written  Instrument  purporting  to  conv^  the 
fee. 

2.  Where  land  not  in  the  boundaries  describ- 
ed in  a  deed  is  occupied  by  the  vendee,  aud 
the  deed  ia  subsequently  corrected  so  as  to  in- 
clude the  land,  adverse  posseatiion  cannot  be 
perfected  by  relaticm  to  the  sobaeqaantlj  ae- 
qaired  title,  as  there  must  be  actual  possesrion 
at  the  time  under  color  of  title. 

3.  Where  land  is  occupied  oatsMe  the  bound- 
aries described  in  a  deed,  the  vendee  cannot  sus- 
tain adverse  poMceslon  hy  aasertinf  that,  being 
a  tenant  at  will  of  his  vendor,  his  possession 
was  his  vendor's  possession,  aud  the  latter's  deed 
was  color  of  title,  which  Inured  to  hlnit  as  a 
vendee  under  parol  contract  holds  for  hinweH, 
and  not  as  tenant  of  the  vendor. 

4.  Where  a  vendee  is  not  in  actual  possession 
of  land  outside  the  boundaries  as  recited  in  his 
deed,  a  deed  to  the  lands  of  which  he  has  no 
poBsesaiou  Is  not  champotons. 

Appeal  from  Chancery  Court,  Marlon 
County;  T.  M.  McConnell,  Chancellor. 

Consolidated  actions  by  John  Slatton 
against  the  Tennessee  Coal,  Iron  &  Railroad 
Company,  and  by  such  company  against  J. 
J.  Dykes  &  Co.  and  others.  From  tlie  decree 
the  aforesaid  company  appeals.  ReTeriied. 

Speara  &  Hall,  for  appellant  A.  L.  Robw- 
Bon,  for  appellees. 

HeALISTER.  J.  The  Temwasee  Coal,  Iron 
&  Railroad  Company  has  appealed  from  the 
decree  pronounced  against  It  In  these  oonr 
solldated  eases.  The  actltm  Is  In  ejectment, 
and  iBTdves  the  title  and  right  of  posses- 
sion of  a  tract  of  land  In  Marlon  county. 
The  facts  found  by  the  Court  of  Chancery 
Appeals,  spealdng  tbrongh  Judge  Wilson,  are 
as  follows:  Slatton  claims  title  under  a  deed 
from  David  Melton,  dated  March  11,  1875. 
and  poBsraslon  thereunder  for  over  20  years. 
Melton  purchased  the  land  by  deed  from  M. 
M.  Kilgore  and  R.  Lane,  rebraaiy  24.  1874. 
Shortly  after  bis  purcbase  In  March,  187S, 
from  Melton,  Slatton  went  into  possession 
by  bis  son,  as  he  supposed,  of  the  lands  em- 
braced In  ibe  bonndarles  of  Us  deed,  and 
made  ImproTements  thereon,  sneh  as  clearing 
10  or  12  acres,  bnlldlng  a  bouse  thereon, 
phinttng  out  an  (»t!hard,  and  has  occupied 
the  Improrements  eror  since.  As  a  matter 
of  fact,  the  deed  of  Melton  to  Slatton  In 
Its  terms  and  txmndarles  did  not  tnchide  the 
land  upon  which  Slatton  afterwards  erected 
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his  ImproTements.   Tbe  land,  it  avpeans.  Is 
In  tbe  diape  of  an  Irregular  parallelogranL 
The  description  4tf  tbe  land  in  flie  deed  from 
Melton  to  Slatttm  calls  fw  a  certain  comer, 
thence  to  the  second  eonm,  thence  to  tbe 
tUrd  coma  and  thoice  to  tbe  beglnnlns. 
wnittlnK  ttie  fourtii  call.  Tbe  result  was  that 
the  description  included  only  about  one-half 
of  tbe  land  purchased.  Slatton,  mder  tbe  Im- 
pression that  Ids  deed  cowed  tbe  whole  tract, 
went  into  possession,  aected  a  dweUIng 
honss,  and  inclosed  several  acres  around  his 
ImprOTements^  but  located  than  outride  tbe 
boundaries  of  his  deed.  He  held  poaaesston  of 
the  land  openly,  adversely,  and  coaUnuonsly 
for  18  (»r  20  y«tTB.  Tbe  omission  In  the  deed 
to  Include  the  lands  on  vhldi  the  ImproTe- 
ments were  erected  was  not  discovered  by 
Slatton  untU  May  SS,  180B,  when  he  had  bi^ 
land  surveyed.  l^Mveafter,  to  wit,  Novonber 
5,  1897,  Slatton  filed  a  blU  In  the  Gbancety 
court  of  Marion  county  against  Melton  to  cor- 
rect tbe  errors  and  mistakes  fn  tbe  deed,  and 
make  its  terms  and  boundaries  conform  to 
and  embrace  tbe  land  he  bad  bought.  Be 
^edally  set  out  In  bla  Ull  tbe  boundartea  his 
deed  oufbt  to  have  contained,  and  exhibited 
with  the  Mil  a  plat  sfaowins  what  ahouM  be 
tbe  boundaries  in  his  deed,  and  fbe  bounda- 
ries In  the  deed  delivered  to  him.  Tbe  Inslst- 
enoe  of  the  bill  was  that  the  deed  as  made 
was  incorrect  and  erroneous  in  ttae  ,i»rtlculars 
pointed  out  as  ttie  result  of  mistake,  inadvert- 
ence, or  ovenright  Ibe  deed  waa  corrected  by 
tbe  chancery  court,  and  on  appeal  the  decree 
waa  afilrmed  bj  tbe  Court  of  Chancery  Ap- 
peals.  There  was  no  appeal  to  this  court 
The  deed  of  Meltm  to  Slatton,  as  corrected 
by  tbe  decree  mentioned,  embraoea  tbe  Im- 
provements made  by  Slatton  or  his  son,  and 
which  the  fattier  or  the  bod  has  possessed 
and  occupied  since  shortly  after  tbe  pur- 
chase of  the  fwmer  from  Melton.  It  further 
appears  that  prior  to  the  correction  of  the 
deed  from  Melton  to  Slatton,  and  on  Sep- 
tember S,  1S85,  Slatton  sold  and  conveyed 
by  deed  to  Dykes  &  Brown  about  ^  or  4 
acres  of  the  land  he  bought  from  Meltim. 
Dykes  A  Brown,  after  their  purchase  from 
Slatton,  erected  four  bouses  on  It,  and  have 
had  control  or  possession,  either  In  person 
or  by  tenants,  ever  since,  until  their  tenant 
Northcot ,  attorned  to  tiie  Tennessee  Coal. 
Iron  ft  Railroad  Company,  as  alleged  In  Its 
bllL  Nortiicnt,  It  appears,  rented  fnxn  Dykes 
ft  Brown,  and  went  Into  possessten  of  tbe 
three  or  four  acres  purchased  by  them  from 
Slatton,  and  paid  fbem  tbe  rents  until  iu>tUlcd 
by  the  Tennessee  Coal,  Iron  ft  Railroad 
Company  not  to  do  so  any  longer,  wbn 
■Northcut  attorned  to  said  ennpany. 

The  foregoing  statement  embraces  the  find- 
tag  of  the  Court  of  Chancery  Appeals  In  re- 
spect to  the  title  of  Slatton  to  the  land  bi 
controversy.  Tbe  title  ct  ibe  Tennessee  Coal, 
Iron  ft  Railroad  Company  Is  found  by  that 
i  court  to  be  as  follows:  Vlrst^  an  entry  (Na 
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1,521)  tor  5,000  acres  In  tbe  nome  of  Violet 
Hendricks,  dated  December  1,  1830,  and  sur- 
vey of  this  entry  May  11,  1837;  second,  a 
grant  Issued  on  said  entry  March  15,  1838,  to 
Burgess  Matthews;  third,  the  heirs  of  Burgeas 
Matthews,  who  died  intestate,  conveyed  their 
interest  in  said  land  by  several  deeds,  In  1882, 
to  E.  O.  Nathurst  and  E.  F.  Colyar;  fourth, 
Xnthurst  and  Golyar,  by  deed,  conveyed  the 
land  to  the  Tennessee  Coal,  Iron  &  Railroad 
Company.  Tbe  land  embraced  in  these  vari- 
ous conveyances  Is  the  land  Included  in  the 
said  grant,  and  Is  the  land  claimed  by  the 
Tennessee  Coal,  Iron  and  Railroad  Company 
in  Its  bill.  The  grant  and  oanveyances  re- 
cited cover  tbe  land  in  dispute.  "In  other 
worda,"  continues  that  court,  "tbey  cover 
and  embrace  all  tiie  land  t)ou^t  by  Slattoo 
from  Melton,  both  that  contained  in  tbe  de- 
fective deed  and  ttie  deed  as  corrected.  Bo 
it  is  clear  and  undisputed  that,  if  the  cohh 
pany  has  deraigned  Its  title  back  to  grant 
No.  6»7<^  aforesaid,  it  has  tbe  older  paper 
title.  It  is  equally  clear  from  tl^  proof  that 
the  Tennessee  Coal,  Iron  A  Railroad  Com- 
pany has  never  had  any  actual  possession, 
either  by  Itself,  or  by  agent,  or  by  tenant  of 
the  land  in  dispute,  until  Northcut,  as  the 
original  tenant  <rf  Dykes  &  Brown,  attorned 
to  it  a  short  while  before  this  litigation  arose, 
with  respect  to  the  land  he  had  rented  from 
Dykes  &  Brown."  Tbe  Court  of  Citancery 
Appeals  in  a  supplemental  opiulon  And  as  a 
fact  that  the  Tennessee  Coei,  Itoa  A  Rail- 
road Company  was  la  the  open,  peaceable, 
notorious,  exclusive,  and  adverse  possesaloB 
of  tiie  land  embraced  In  tlie  Violet  Hendricks 
entry.  No.  1,521,  upon  which  grant  No.  6,766 
to  Burgess  Matthews  was  issued,  for  more 
than  seven  years  before  the  Institution  of 
either  ef  these  sttlts:  tliat  Is  to  say,  it  was 
In  the  open  and  adverse  possession  by  Its 
employte  or  tenants  of  lands  embraced  with- 
in tbe  boundaries  of  said  entry  and  grant 
for  more  than  seven  years  before  these  sultB 
were  brought.  Its  possession  was  evidenced 
by  bouses  and  Inclosurea,  but  none  of  Its  po»- 
sessioos  and  inclosurea  were  on  tbe  land  con- 
veyed by  the  deed  of  Liane  and  Kilgore  to 
Melton,  and  not  on  the  land  conveyed  In 
the  deed  of  Melton  to  Slatton,  original  or 
corrected.  The  Court  of  Chancery  Appeals 
then  summarizes  the  respective  contentions 
as  follows:  Slatton  rests  his  title  on  the 
deed  of  Melton,  dated  March  11,  1875,  and 
open,  notorious,  continuous,  adverse  posses- 
alon  thereunder  since  that  date.  Slatton  went 
into  actual  possession  In  person,  or  by  bis 
son,  of  the  land  he  supposed  be  bought  from 
Melton,  and  made  Improvements  and  Inclos- 
\ires  thereon;  and  tbe  land,  he  supposed,  was 
covered  by  the  deed  of  Melton  to  him,  until 
he  discovered  the  defect  in  such  deed  In  May, 
1895.  But,  as  before  stated,  his  improve- 
ments and  inclosures  were  not  witliin  the 
boundaries  of  the  defective  deed,  but  were 
within  the  boundaries  of  the  corrected  deed. 


Tbe  Court  of  Chancery  Appeals  also  found 
as  a  fact  that  the  Tennessee  Coal,  Iron  & 
Railroad  Company  or  its  agents  or  employes 
knew,  after  Slatton  bought  from  Melton,  the 
land  be  claimed  imder  his  purchase,  and  all 
parties  supposed  bis  lines  were  as  he  claimed, 
and  as  they  were  established  under  his  bill 
against  Melton,  until  tbe  defect  in  tbe  boun- 
daries was  discovered  when  be  had  bis  land 
surveyed  In  1895,  and  the  agents  of  tbe  com- 
pany in  cutting  timber  respected  the  lines  as 
claimed  by  him,  and  all  parties  believed  they 
existed  under  Ub  deed  as  first  made  and  de- 
livered. 

The  contention  of  the  company,  under  this 
state  of  facts,  is,  of  course,  that  Slatton's  pos- 
session, not  beiiig  within  the  boundaries  of 
his  deed  as  made  and  delivered,  was  not  un- 
der color  of  title  until  the  deed  was  Judicially 
corrected  in  1897,  and  hence  that  tbe  statute 
of  limitations  does  not  operate  to  give  him 
title  or  to  perfect  his  title.  At  most.  It  is  con- 
tended, all  that  bis  poasesston  could  effect  la 
to  give  him  a  defensive  possessory  title  that 
will  enable  him  to  retain  his  poaseflslon  with- 
in his  actual  inclosure. 

A  further  defense  of  Slatton  Is  that  the  deed 
ef  Matthews  to  Nathurst  and  Colyar  and 
from  tbe  latter  to  the  Tennessee  Coal,  Iron  & 
Railroad  Company  were  executed  while  be 
was  in  open  and  notorious  possession  of  the 
land,  claiming  in  his  own  right,  and  hence  said 
deeds  are  champertoiu.  Staajmon's  Code,  I 
ai71  et  seq. 

With  this  statement  of  the  facts,  talun 
from  tbe  <^ioion  of  the  Court  of  Chancery  Ap- 
peals, we  proceed  to  state  our  opinion  of  the 
law  which  governs  Its  determination. 

It  is  plain  the  Tennessee  Coal,  Iron  &  Rail- 
road Compa-oy  has  established  a  superior  pa- 
per title  to  the  land  in  controversy.  It  is 
also  true  that  the  adverse  possession  of  Slat- 
ton has  not  been  made  out,  for  the  reason 
that  it  was  not  held  under  an  assurance  or 
color  of  title  purporting  to  convey  tbe  fee. 
The  possession  of  Slatton  by  his  son,  George 
Slatton,  was  prior  to  the  reformation  of  tbe 
deed  from  David  Melton  to  John  Slattoo,  and 
the  fiction  of  relation  cannot  b&  invoked  to 
perfect  John  Slatton's  posaesslon.  The  pos- 
session of  John  Slatton  of  8  or  10  acres  of  this 
land  prior  to  tbe  reformation  of  his  deed  was 
under  a  parol  sale.  It  Is  well  settled  that 
possession  without  a  deed  deflning  the  land  is 
only  notice  to  the  boundaries  actually  inclosed. 
It  is  also  held  that  a  disseisor  holds  construct- 
ive possession  of  the  whole  tract  only  when 
his  entry  was  under  color  of  title  by  specific 
boundaries  to  the  whQle  tract.  The  first 
requisite  of  such  color  of  title  as  will  give  con- 
structive possession  to  the  claimant  is,  there- 
fore, some  definite  description  showing  the  ex- 
tent of  the  claim,  which,  as  to  the  part  con- 
structively possessed,  may  be  said  to  perform 
the  same  office  as  acts  of  ownership  upon  tb^ 
parts  In  actual  possession.  Without  tbe  paper 
title,  the  possessloQ  It  limited  by  tbe  pedis 
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posMsslo,  and  it  Is  Immateifal  wbetber  the 
deed  conveys  a  good  title  or  not  If  no  landB 
are  described  In  it,  nothing  can  pass,  the  deed 
is  a  nullity,  and  lays  no  foundation  for  a 
claim  beyond  tbe  actual  possession.  Sedge- 
wick  and  Walt  on  Trial  of  Title  of  Land, 
H  767,  768.  In  section  76&  tbe  same  authors 
say:  "There  can  be  no  constroctive  adverse 
possession  which  is  not  based  upon  a  claim 
under  some  written  instrument,  eonstltatlng  in 
form  a  paper  title."  The  idea  of  a  parol  sale 
being  color  of  title  so  as  to  make  out  an  ad- 
verse possession  under  the  statute,  as  has  been 
suggested  in  ai^nuQent,  Is,  of  conrse,  out  of 
the  question. 

These  prindples,  we  take  it,  are  so  well 
settled  as  to  be  axiomatic  in  the  law  of  eject- 
ment. >^oreovar,  a  color  or  assurance  of  title 

r by  relation  cannot  be  Invoked  to  perfect  an 
adverse  possession.  Our  statute  contemplates 
that  the  title  should  be  made  out  by  the  con- 
currence, first,  of  an  adverse  possession  of 
seven  years,  and,  second,  an  assurance  or 
color  of  title  purporting  to  convey  the  fee. 
Unless  there  Is  actual  possession  at  the  time 
under  an  assurance  or  color  of  title,  that  ad- 
verse possession  cannot  be  perfected,  under 
the  doctrine  of  relation,  by  a  title  subsequent- 
ly  acquired. /It  was  also  InBlsted  on  behalf 
of  Slatton  that,  Inasmuch  &s  he  held  the  land 
outside  of  the  boundaries  of  the  Melton  deed 
under  a  parol  sale  from  Melton,  he  was 
therefore,  a  tenant  at  will  of  Melton  and  that 
his  possession  was  Helton's  possession,  and 
perfected  Melton's  title;  the  deed  from  Kll- 
gore-to  Melton  being  an  assurance  of  title  pur- 
porting to  convey  a  fee,  and  that  this  title 
now  inures  to  bis  benefit— citing  Valentine  v, 
Oooley,  Meigs,  613,  33  Am.  Dec.  166;  Napier's 
Lessee  v.  Simpson,  1  Tenn.  462,  and  Wlnnard 
V.  Bobbins,  3  Humph.  614.  It  snffieea  to  say 
that  when  those  decisions  were  made  a  ver- 
bal contract  for  the  sale  of  land,  under  the 
ded^ons  of  this  court,  was  absolutely  void. 
Crippen  V.  Bearden,  6  Humph,  120;  Hurst  v. 
Means.  2  Swan,  590.  This  rule  has  since  been 
changed,  and  the  law  now  Is  that  a  parol  sale 
of  land  is  not  void,  but  voidable  merely.  There 
may  be  a  spedflc  performance  enforced 
against  either  party  if  be  fails  or  refuses  ta 
rely  on  tbe  statute  of  frands.   Brakefleld  v. 


Anderson,  87  Tenn.  211, 10  B.  W.  360;  4  Pickle 
335. 

Horeovo;,  under  the  uniform  holdli^  of  this 
court,  during  the  currency  of  the  parol  con- 
tract and  until  it  Is  repudiated,  the  vendee  in 
possession  holds  for  himself,  and  not  as  tenant 
of  tbe  venflor.  Railroad  Co.  t.  Gammon.  .5 
Sneed,  567;  Sullivan  v.  Ivey,  2  Sneed,  4S7; 
Beard  v.  Bricker,  2  Swan,  50;  James  v.  Pat- 
terson's licssee,  1  Swan,  309,  55  Am.  Dei*. 
737;  Pain  v.  Headerick,  4  Gold.  334.  In  some 
of  onr  cases  the  vendee  has  been  likened  to  a 
quasi  tenant  of  the  vendor,  but  In  tbose  cases 
the  parol  sale  had  been  repudiated.  It  ap- 
pears, however,  in  the  case  now  being  ad- 
judged, that  the  sale  from  Melton  to  Slatton. 
so  far  from  being  repudiated,  has  been  af- 
firmed, Slatton  always  claiming  the  land  un- 
der his  purchase,  and  relying  on  the  statute 
of  limitation  of  seven  years.  He  baa  never 
at  any  time  claimed  to  be  a  tenant  of  Melton. 

In  Ellege  v.  Oooke,  6  tea,  627,  Judge  Mc- 
Parland,  entered  Into  a  thorough  review  and 
discussion  of  the  cases,  and  the  ccmclnalon 
was  reached  tliat  a  pundiaser  In  possession 
under  a  parol  contract  la  not  h(dding  tbe  pos- 
seHBion  for  his  vendor,  so  as  to  make  oat  tbe 
tatter's  title,  by  the  first  section  ftf  tbe  act  (tf 
1810,  against  a  superior  title  In  a  third  party. 

We  are  further  of  opinion  the  Court  ot 
Chancery  Appeals  was  in  enror  In  holding 
that  the  deeds  from  Nathurst  and  Oolyar  to 
the  Tennessee  Goal,  Iron  &  Railroad  Gompany 
were  champertous.  This  holding  was  correct 
as  to  the  land  whereof  Slatton  was  in  actoal 
possession,  but  under  tbe  findings  of  the  Court 
of  Chancery  Appeals  fatten  was  only  In  pos- 
session of  8  or  10  acres  outside  of  Uw  land 
descril>ed  In  his  deed,  and  the  conveyances  of 
Nathurst  and  Golyar  to  the  TamcBsce  Coal. 
Iron  ft  Railroad  Company  were  only  champer- 
tous to  that  extent  They  were  certainly  not 
champertous  as  to  the  land  ontiAde  of  the  de- 
scription of  Slatton's  deed,  and  as  to  lands  of 
which  he  had  no  possession. 

It  results  that  the  decree  of  the  Ooort  <rf 
Chancery  Appeals  must  be  reversed,  and  com- 
plainant's bill  dismissed,  and  relief  will  be 
decreed  tbe  Tennessee  Coal,  Iron  &  Railroad 
Company  under  Its  bill.  The  costs  will  be 
divided. 


Digitized  by  Google 


Ark.) 


JETER  T, 


STATE. 


929 


HALLIBURTON  t.  STATE. 
(Supreme  Court  ot  Arkaosas.  July  6,  1903.) 
INDICTMENT— 8AB8ATH  BRBAKINO— NBGATIV- 
ING  BXCBPTIONS  IN  8TATDTB. 
1.  A  statute  enacted  that  "every  person  who 
fihall,  on  the  Sabbath  or  Sunday,  be  found  la- 
boring, or  ehali  compel  hU  apprentice  or  serv- 
ant  to  labor  or  to  perform  other  serriceB  than 
customary  boogehold  dntieB,  of  daily  necessity, 
comfort  or  charity,  on  convlctioD  thereof  shall 
be  fined."  Sand.  &  H.  Dig.  i  1887.  An  in- 
dictment charged  that  defendant  "did  uolaw- 
fnlly  make  sale  of  a  bill  ot  drags  and  take  and 
make  orders  for  same"  on  the  Sabbath  day. 
UeM  bad,  aa  not  negatiTlng  the  exception  in 
the  statute. 

Appeal  from  GiiGnlt  Court,  Olark  Countjr: 
Joel  D.  C!onway,  Jndge. 

W.  H.  Halliburtw  was  oonrlcted  of  Sab- 
bath breaking,  and  appeals.  Beroned. 

Jno.  E.  Bradley,  for  appellant.  Geo.  W. 
Murphy,  Atty.  Gen.,  for  the  State. 

HUGHES,  J.  This  Is  an  indictmmt  for 
Sabbath  breaking,  heard  and  detamlned  in 
the  Olaric  circuit  court,  August  term.  1902. 
Verdict  of  guilty,  and  Judgment  accordli«ly, 
from  which  the  defendant  appealed  to  this 
court  duly  and  In  due  tlm& 

The  Indictment  to  a«  follows,  to  wit: 
grand  Jurors  of  the  state  of  Afianaas,  duly 
selected,  empaneled,  sworn  and  charged,  to 
inquire  In  and  for  the  boi^  of  the  county  of 
Olark,  In  tlie  state  ot  AAansas,  on  oath  pre- 
sent that  one  W.  H.  Halliburton,  late  of  said 
county,  on  the  Slat  day  of  August,  1902,  said 
day  b^ng  the  Sunday  or  Christian  Sabbath, 
did  unlawfully  make  sale  of  a  bill  of  drugs, 
and  take  and  make  orders  for  same,  contrary 
to  the  form  of  the  statute,  and  against  the 
peace  and  dignity  of  the  state  of  Arkansas." 
The  statute  i^on  which  the  forcing  Indict- 
ment was  founded.  Is  as  follows,  to  wit: 
"Every  person  who  shall,  on  the  Sabbath  or 
Sunday,  be  found  laboring,  or  shall  compel 
tato  apprentice  or  serrant  to  labor  or  to  per- 
form othw  services  than  customary  house- 
bold  duties,  of  dally  necessity,  comfort  or 
charity,  on  couTlction  thereof  shall  be  fined 
one  dollar  fbr  each  separate  offense."  Sand. 
&  H.  Dig.  I  1887.  A  controlling  question  In 
this  case  to,  does  the  indictment  native  tiie 
oxc<9llons  named  in  the  statutes?  and  this 
question  Is  raised  by  the  general  demurrer. 
That  exceptions  named  In  the  clause  of  the 
statute  creating  the  offense  must  be  nega- 
tlred  m  the  Indictment  to  well  settled.  Brlt- 
tin  T.  State,  10  Ark.  299;  Matthews  t.  State, 
24  Ark.  484;  Wilson  T.  State,  33  Ark.  657, 
34  Am.  Rep.  52;  Id..  35  Ark.  414;  State 
Bailey,  43  Ark.  IfiO;  State  t.  Railroad,  54 
Ark.  546,  16  B.  W.  567;  State  v.  Scarlett.  38 
Ark.  563;  Thompson  t.  State,  Id.  408;  Bone 
V.  State,  18  Ark.  100.  The  particular  ques- 
tion, then,  to,  does  the  allegation  In  the  in- 
dictment, **dld  unlawfully  make  sale  of  a  bill 
of  drags  and  take  and  make  orders  for  same" 
on  the  Sabbath  day.  necessarily  imply  a  de- 
nial of  the  charge  that  the  sale  was  made 
75  S.W.-50 


tiirongh  necessity,  dharity,  or  tm  comfort? 
A  majority  of  the  court  are  of  the  opinion 
that  it  does  not,  and  that,  therefore,  the  in- 
dictment to  fatally  def ectira 
BeTersed  and  remanded. 


JETER  T.  STATE. 

(Sapreme  Court  of  Arkansas.   June  27,  1903.) 

TRBSPAae—HVIDBNCE-aUFPICIBNCT— OWNER- 
SHIP OF  LAND. 
1.  A  trespass  was  charged  to  have  beeu  com- 
mitted on  land  "belonging  to  the  Little  Rock  & 
Pt.  Smith  Railway."  The  proof  showed  that 
the  land  at  one  time  belonged  to  the  Little  Rock 
&  Ft.  Smith  "Eaihx>ad,"  being  part  of  the  laud 
granted  It  by  Congress.  A  deed  was  introduced, 
conveying  all  the  land  granted  by  Congress  to 
this  latter  road  to  the  Little  Rock  &  Ft.  Smith 
Railway,  "except  such  portions  thereof  as  the 
Little  Rock  &  Ft.  Smith  Railroad  Company 
had  heretofore  sold."  There  was  no  proof  that 
the  tract  named  In  the  indictment  had  not  thup 
been  sold.  Held,  that  a  conviction  was  not  aus- 
taiiied. 

Appeal  from  Circuit  Court.  Franklin  Coun- 
ty; Jcptha  H.  Evans,  Jndge. 

H.  E.  Jeter  was  convicted  of  a  trespass, 
and  appeals.  Reversed. 

Cbew  &  Fltzhugh  and  J.  J..  Walker,  for  ap- 
pellant Geo.  W.  Murphy,  Atty.  Gen.,  for  the 
State. 

RIDDICK.  J.  Thto  la  an  appeal  from  a 
Judgment  convicting  the  defendant  of  a  tres- 
pass, which  the  Indictment  alleges  that  be 
committed  by  willfully,  knowingly,  and  with- 
out lawful  authority  catting  trees  on  land 
"belonging  to  the  Uttle  Rock  ft  Ft  Smith 
Railway,  a  corporation."  We  are  of  the  opin- 
ion that  the  appeal  must  be  auata^ed,  and  the 
Judgment  tevmeA,  for  the  reason  that  there 
to  in  the  transcript  no  evidence  to  show  that 
the  lands  from  which  the  timber  was  cut  be- 
longed to  the  Uttte  Rock  ft  Ft  Smith  Bail- 
way,  or  that  the  railway  was  a  corporation, 
as  alleged  in  the  indictment  On  the  question 
of  the  title  the  record  evidence  Introduced  at 
the  trial  seems  to  show  that  land  from  which 
the  timber  In  question  was  cot  was  at  one 
time  owned  by  the  old  Little  Rock  ft  Pt 
Smith  Railroad  Company,  being  a  part  of 
the  land  granted  by  Congress  to  aid  In  the 
ctmstruction  of  a  railroad  from  Little  Rock 
to  Ft  Smith.  To  show  that  the  land  Is  now 
owned  by  the  *'IJttIe  Rock  ft  Ft  Smith  Rail- 
way," as  alleged  In  the  Indictment,  the  state 
Introduced  the  deed  of  a  q)ectol  commissioner 
and  master  of  the  Cnlted  States  Circuit  Court 
for  the  Eastern  District  of  Arkansa&  The 
recitals  in  that  deed  show  that  all  the  lands 
granted  by  Congress  for  the  purpose  of  con- 
structing the  Little  Rock  ft  Ft  Smith  Rail- 
road, and  which  became  tha  property  of  the 
Uttle  Bock  ft  Pt  Smith  Railroad  Company, 
were  sold  under  decree  of  the  court,  and  pur- 
chased by  the  Little  Rock  ft  Pt  Smith  Rail- 
way, "except  such  portions  thereof  as  the 
Little  Rock  ft  Ft  Smith  Railroad  Company 
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had  beretofore  wrid."  In  oOwr  Tocda,  tt« 
deed  ahowB  that  not  all  the  land  gnunted  by 
CongresB  tat  the  purpose  meDtioned  was  sold 
to  the  Little  Rock  St  Ft  Smith  BaSwor,  bat 
only  Bueh  of  that  land  as  bad  not  previona  to 
the  decree  been  sold  by  the  railroad  company. 
There  Is  no  testimony  to  show  that  this  tract 
had  not  been  tbna  sold,  and  therefore  noth* 
Ing  to  show  tiiat  It  passed  by  the  decree  and 
deed  Introdaced  tn  erldence,  and  nothing  to 
show  that  It  was  at  the  time  of  the  alleged 
trespass  o^rned  1^  the  Ltttle  Bode  A  Ft 
Smith  Railway,  as  alleged. 

As  the  Judgment  must  be  cereraed  on  ac- 
count o£  the  failure  of  the  ertdence  In  respect 
to  ttie  ownership  of  the  land,  we  need  not 
discuss  the  question  as  to  whether  the  evl- 
dence  was  si^ient  to  show  that  the  trespass 
was  committed  within  one  year  before  the 
finding  of  the  Indlctmmt,  or  notice  the  aOux 
questions  raised. 

Judgment  revoaed,  and  eauw  xomaiided  far 
new  trial. 


CHICAGO.  B.  L  A  rr.  BT.  00.  T.  JAMBS. 
(Oonrt  of  OItII  Appeals  of  Texas.  Jaly  8, 

190S.) 

RAILROADS-CROSSINO  ACCIDENT— GARB  RB- 
QVIRBD   OP  COMPANY  —  INSTRUC- 
TIONS—ORDINARY CARB. 

1.  All  fnstnictlon.  In  an  action  for  collision 
of  a  train  with  a  team  at  a  public  erosaing, 
tiiat  the  company  would  be  liable  If  those  in 
ohnr^e  of  the  engine,  in  approaching  the  cros»- 
inc.  failed  to  use  that  degree  of  care  vbidi  an 
ordinarily  prndeot  person  "eoold"  han  nsed 
to  avoid  the  injury,  places  too  high  a  d^ree 
of  cnre  on  the  company. 

2.  The  words  "or  ought  to"  should  be  omit- 
ted from  the  instmction  "ordinary  care  •  •  • 
meana  that  degree  of  care  which  an  ordinarily 
prudent  person  would  or  oujiht  to  use  in  re- 
pard  to  a  similar  matter  under  like  clrcam- 
Btances." 

Appeal  from  District  Court,  Tarrant  Coun- 
ty: M.  E.  Smith,  Judffe. 

Action  by  C.  W.  .Tames  against  the  Chl- 
pago.  Rook  Island  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

N.  H.  Lasslter  and  Robert  Harrison,  for  aiH 
pellant.  R.  O.  Armstrcmg,  Jr.,  O.  8.  Lattl- 
more,  and  Theodore  Mack,  tw  aMnllesw 

STEPHENS,  J.  Appellee  was  traTellag 
east  In  a  wagon  on  Twelfth  street,  in  Ft 
Worth,  when  an  engine  and  teaSsr  ai^et- 
lant,  g^ng  south,  struck  the  wagon  mjiA 
knocked  him  out,  producing  injuries  for 
which  he  recovered  damagea  In  tbie  case. 

One  of  the  alleged  grounds  ol  recovery  was 
the  reckless  running  of  the  train  at  a  gz«at 
rate  of  speed  across  said  atreet  while  anwl- 
lee  was  In  the  act  of  crossing  the  railway 
track  therein.  In  submitting  this  issue,  the 
court  Instructed  the  jury  that  appellant  w»ld 
be  liable  fbr  the  consequences  of  the  col- 
lision, If  "those  In  charge  of  said  engine.  In 
oproaching  said  crossing  In  the  manner  and 


under  the  drcnmstancn  they  did.  Called  to 
use  that  d^ree  ot  care  wUdi  an  ordinarily 
prudent  peinon  could  have  used  under  tbe 
same  circumstances  to  avoid  injnry  to  tbe 
plaintiff."  This  was  tantamount  to  an  In- 
struct ton  to  find  against  ^pellant,  for  un- 
doubtedly an  ordinarily  prudent  person  conld 
have  used  that  degree  of  care  which  would 
have  ivevented  the  colUskm.  In  other  wordf^. 
those  tn  charge  of  the  engine  could  have  ap- 
proached said  croBidng  In  such  manner  and 
under  such  drcnmstaneea  as  to  have  avidded 
the  poesiblllty  ef  ctrilbtoD.  Thia  la  a  higher 
degree  of  care  than  is  required  of  those  c^r^ 
atlng  railway  trains  even  across  public 
■tteeti^  and  fbr  this  error  tbe  Ja^gment  must 
be  reversed. 

In  deflningr  ordinary  care,  the  court  nsed 
this  languaget  "Ordinary  eare,  as  used  In 
fiUs  and  other  sectlona  of  this  cfaarse,  means 
that  degree  ot  care  wUcb  an  ordlnarUy  pra- 
drat  person  would  or  ought  to  tue  in  regard 
to  a  similar  matter  mdw  like  drenmstancefc" 
Wtbout  onideBinInc  thla  deflnitton,  to  view 
of  a  retrial,  we  deem  it  advisable  to  spggest 
the  pnqHrlety  of  ellmlnattog  the  dense,  ^r 
eoght  tst"  since  wtthoot  It  tbe  definition  Is 
complete,  and  has  been  too  often  ap^oved 
to  warrant  the  eaperlmoit  of  new  pbrarii^ 

We  doubt,  .alsok  whether  tiie  evidence  raised 
the  Issue  of  negUgence  on  the  part  oi  ap- 
pellant after  appellee's  peril  was  discovered, 
but  have  not  snffldently  OMiiridered  the  evi- 
dence liearlng  on  It  to  warrant  va  In  snstoin- 
iiig  the  asrigmnent  complaining  ot  tbe  sub- 
iniarioa  of  that  Issue  to  the  Jury. 

Fee  the  error  first  noticed,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  re- 
trial. 


MISSOURI.  K.  &  T.  RY,  GO.  OF  TEXAS 
V.  DYER. 

{Oovt  of        Appeals  nt  Texas.  June  27, 

1903.) 

MASTER  AND  SERVANT— PBR90NAL.  INJUBIBS 

— BVIDBNCB-SOFFIGIENCY. 

1.  In  an  action  by  a  section  hand  for  Injiunet 
received,  while  "spiking  down  track,"  owing  to 
tbe  alleged  defective  condition  of  maul  and 
spike,  the  evidrace  examined,  and  fce/d  to  show 
that  the  defects,  if  any  existed,  were  obviooa, 
and  a  verdict  for  plaintiff  was  not  lustaioed. 

Appeal  from  Clay  County  Court;  Jaa.  P. 
Carter,  Judge. 

Action  by  G.  A.  Dyer  against  tbe  Missouri. 
Kansas  &  Texas  Railway  Cwnpany  of  Texas. 
Judgment  Cor  plaintiff.  Defendant  (^peala. 
Reversed. 

H.  IE.  Bldridge  and  W.  F.  Midklff,  tor  ap- 
psllant 

STEPHENB,  J.  This  appeal  Is  fRim  a  ver* 
diet  and  Judgment  in  fhvor  of  aiqi^ee  tot 
1400  aa  damages  for  personal  Injuries.  Tbe 
accident  Is  claimed  to  have  ooenrred  on  ap- 
pellant's road  near  Henrietta,  Tvx^  while  ai>< 
pellee  was  at  work  for  appellant  as  a  aecthm 
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hand.  He  was  engaged  In  "spiking  down 
track,"  using  a  steel  and  Iron  maul,  wbich,  as 
described  by  blm,  was  "kinder  flared  out  on 
the  edges,  and  was  rounded  in  the  center," 
and  "was  of  an  oval  shape  instead  of  being 
flat,"  a  spike  maul  when  In  good  condittoa 
being,  as  teatifled  hj  him,  "perfectly  smooth 
around  the  edges  and  square  across  the  face." 
He  had  been  oslng  the  maul  for  several 
months  when  the  accident  occorred.  The 
spike  and  accident  were  thus  described  by 
him:  "The  spike  that  I  used  on  that  occasion 
was  old  and  dull  and  battered.  I  set  it  with 
my  hand  and  struck  It,  and  the  spike  bit  me 
on  the  leg.  The  head  of  the  spike  was  greasy. 
When  I  struck  It,  It  flew  back  and  hit  me  on 
the  leg.  The  Wck  did  not  break  the  spike.  It 
bent  it  back;  and  I  put  it  In  my  pocket,  and 
In  stooping  over  It  broke  into  [in  two]."  Ap- 
pellee continued  to  work,  for  a  week  after  the 
accident,  as  usual,  without  any  of  the  other 
section  hands  knowing  that  he  had  ever  been 
hurt,  and  then  only  lost  about  SO  days  from 
work,  during  which  time  both  he  and  his  wife 
had  erysipelas,  an  Infectious  disease,  the  wife 
claiming  that  he  had  it  first,  and  the  attending 
physician  being  of  opinion  that  she  had  It 
first.  His  earning  capacity  was  $1.15  per  day, 
and  the  e^cpense  of  his  Illness  was  small, 
making  a  total  loss,  besides  physical  Bnfferlng, 
of  less  then  $100. 

It  seems  clear  to  us  that  the  evidence  did 
not  warrant  the  verdict,  and,  consequently, 
that  the  court  should  have  granted  appellanf  a 
motion  for  a  new  trial.  In  the  first  place,  we 
doubt  If  the  evidence  as  a  whole  warranted 
the  Inference  that  the  maul  was  not  In  a 
reasonably  safe  condition,  or  at  least  that  a 
person  of  ordinary  prudence  would  not  have 
furnished  it  as  it  was,  since  the  evidence  falls 
to  show  that  any  such  result  as  that  com- 
plained of  was  at  all  likely  to  attend  the  use 
of  such  a  maul.  The  master,  in  furnishing 
the  servant  with  tools  to  work  with,  is  not 
required  to  guard  against  every  possible  acci- 
dent, but  Is  only  required  to  take  such  care 
as  a  person  of  ordinary  prudence  would  take 
to  furntfib  reasonably  safe  tools.  But  if  it 
be  conceded  that  the  maul,  by  reason  of  its 
worn  and  battered  condition,  had  become  un- 
safe, It  Is  perfectly  clear  from  the  evidence 
that  this  condition  was  obvious,  and  that  ap- 
pellee could  not  reasonably  have  been  Ignor- 
ant of  It,  since  be  had  been  using  the  maul 
constantly  for  several  months.  He  admitted 
on  crosi^xamlnatlon  that  if  be  had  looked  at 
the  maul  he  could  have  seen  Its  condition; 
further  stating,  "It  was  no  trouble  to  see  it. 
It  was  plainly  and  easily  to  be  seen  after  I 
got  hurt"  If,  then,  he  did  not  see  it  before, 
it  was  because  he  did  not  look.  While  not 
required  to  search  for  defects  in  the  tools 
furnished  him,  the  servant  cannot  shut  his 
eyes  and  refuse  or  neglect  to  see  what  Is  open 
and  patent  to  common  observation. 

What  is  said  above  of  the  maul  may  be  said 
of  the  spike,  except  that  appellee  had  not 
been  handling  it  bo  long.   He  did,  howevor, 


pick  It  up  and  place  It  in  position  to  be  drlvei^ 
and  if  he  did  not  see  that  It  was  "old  and  dull 
and  battered,"  and  that  It  was  "grea^"  and 
'broken,"  it  was  because  he  did  not  took.  It 
had  too  many  defects,  and  was  In  too  bad  a 
condition  generally,  according  to  his  testt 
mony,  for  him  to  have  overlooked  everything, 
accustomed  as  he  was  to  handling  and  driving 
Bptkes.  He  admitted  that  he  could  have  see* 
that  the  spike  was  greasy  and  broken  If  be 
had  noticed  It  The  only  excuse  offered  for 
not  noticing  the  unusual  condition  of  the  spike 
he  was  thus  handling  and  driving  was  that 
the  section  foreman  was  hurrying  him  ao  that 
be  did  not  have  time  to  look  at  It;  but  this 
1b  far  from  being  satisfactory. 

The-  Judgment  is  therefore  reveiaed,  and 
tlM  cause  remanded  for  a  nev  trial. 


FT.  WORTH  ft  D.  C.  RT.  CO.  t.  OARLOCK 
ft  OILLESPIH. 

(Ceitrt  of  Oivil  Appeals  <a  Tons.   Jidr  8. 

1903.) 

ATTORNBIY  AND  CLIBNT-CONTRACT— VALID- 
ITY—INTEREST  IN  CAUSE  or  ACTION— FAUr 
URB  TO  PAY  OCCUPATION  TAX. 

1.  The  promise  of  an  attorney  at  law  to  de- 
fray all  toe  expenses  incident  to  the  collectioa 
of  bis  client's  claim  for  damages  is  a  promise 
to  give  or  grant  "a  valuable  tbhig"  to  his 
client,  within  Acta  1901,  p.  125,  which  tnada 
it  a  misdemeanor  for  an  attorney  at  law 
"promise  to  give,  loan,  or  otherwise  grant  mo»- 
ey  or  other  valuable  tiling  to  the  person  from 
whom  such  employment  is  sought  before  saA 
employment  in  order  to  Induce  such  emi^c^- 
ment/' 

2.  Whether  the  promise  of  attorneys  to  pay 
the  expenses  incident  to  the  collection  of  their 
client's  claim  was  made  to  Induce  their  em- 

Eloyment  by  him,  Md,  under  ths  evidencer  t» 
e  for  the  jury. 

3.  A  contract  with  an  attorney,  whereby  he 
la  given  a  part  interest  in  a  claim  as  comp^nu- 
tlon  (or  his  services  in  collecting  the  same,  is 
not  void  as  against  pnbllc  policy,  though  It 
prohibits  the  client  from  settling  tiie  daim 
withont  the  attorney's  consent. 

4.  The  failure  of  a  lawyer  to  pay  the  ocru- 
pation  tax  imposed  by  Rev.  St.  1895,  arts. 
G049,  6054,  wUi  not  bar  his  ri^ht  to  recover 
on  a  caoae  of  action  assigned  to  him  Iqr  hls- 
client  ai  cmnpensstion  for  his  lervloes. 

Appeal  from  Tarrant  County  Gotart;  R.  F. 
Milam,  Jodge. 

Action  by  Carloek  ft  Gillespie  against  the- 
Pt  Worth  A  Denver  City  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Stanley,  Spoonts  &  Thompson  and  Marsh- 
all Spoonts.  for  appellant.  Carloek  ft  Gil- 
lespie, In  pro.  per. 

STEPHENS,  J.  E.  J.  Wynn,  who  had  sus- 
tained personal  Injuries  tiirough  the  negli- 
gence of  appellnnt,  employed  appellees,  a 
firm  of  lawyers,  to  collect  his  claim  for  dam- 
ages, the  contract  of  employment  reading: 
"Ft.  Worth,  Texas,  Feb.  8th,  1902. 

'This  agreement  between  Wynn  and 
Oarlock  ft  Gillespie,  witticsseth  that  the  said 
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■Wynn  has  this  day  employed  said  Carlock  & 
Gillespie,  to  collect,  by  suit  or  otherwise,  a 
claim  against  the  Fort  Worth  &  Denver  City 
Railway  Company  for  personal  injuries  to 
said  Wynn,  sustained  on  the  18th  day  of 
January,  1002,  at  Sanborn.  Texas,  said  In- 
Jury  consisting  of  a  crushed  knee-cap.  In 
consldn-ation  of  said  services  of  Carlock  & 
<3111esple  in  and  about  said  claim  the  said 
Wynn  hereby  agrees  to  give  to  said  Carlock 
&  Gillespie  one  half  of  what  may  be  recov- 
ered from  said  Railway  OMupany,  either  by 
suit  or  otherwise;  provided,  that  if  said 
ciaim  Is  compromised  before  suit  that  said 
Carlock  &  Gillespie  shall  have  for  their  serv- 
ices one  fourth  of  the  amount  collected. 

"To  secure  said  Carlock  ft  Gillespie,  I 
"hereby  transfer  a  one  half  interest  In  and  to 
-said  cause  of  action.  It  Is  further  agreed 
and  understood  that  said  Wynn  Is  to  be  at 
no  expense  In  and  about  said  matter,  and 
that  if  nothing  is  recovered  on  said  claim 
said  Carlock  &  Gillespie  are  to  get  nothing 
for  their  services,  and  said  claim  Is  not  to 
be  compromised  without  the  consent  of  all 
jmrtles  hereto." 

Appellees  gave  appellant  notice  of  the 
claim  and  of  their  Interest  in  It,  and  brought 
suit  for  Wynn  to  collect  It.  Pending  this  suit 
appellant  paid  Wynn  $S00  In  full  satisfaction 
of  the  claim,  and  refused  to  pay  appellees  any< 
thing.  This  suit  was  consequently  brought 
by  them,  and  resulted  In  a  verdict  and  Judg- 
ment in  their  favor  for  flSO,  the  conrt  In- 
structing the  Jury  to  so  find. 

Complaint  Is  made  of  the  peremptory  in- 
struction upon  the  ground  that  the  agree- 
ment that  Wynn  was  to  be  "at  no  expense  in 
and  about  said  matter"  made  the  contract 
of  employment  obnoxious  to  that  clause  of 
the  act  of  1901  which  made  It  a  misdemeanor 
for  an  attorney  at  law,  In  seeking  or  obtain- 
ing employment,  to  "promise  to  give,  loan 
or  otherwise  grant  money  or  other  valuable 
thing  to  the  person  from  whom  such  employ- 
ment Is  sought  before  such  employment  In 
order  to  Induce  such  employment."  Acts 
1901,  p.  12S.  We  are  Inclined  to  agree  with 
counsel  for  appellant  that  the  promise  of  an 
attorney  at  law  to  defray  all  the  expenses 
incldeut  to  the  collection  of  his  client's  claim 
for  damages,  If  not  a  literal  promise  to  pay 
film  money,  Is  at  least  a  promise  to  give  or 
grant  a  valuable  thing  to  his  client;  and  snch 
la  the  construction  a  statute  very  similar  to 
omr  own  has  recently  received  In  New  York 
in  the  case  of  Stedwell  v.  Etortmann  (Sup.)  77 
N.  Y.  Supp.  498;  the  New  York  Code  (sec- 
tion 74)  reading:  "An  attorney  or  counselor 
shall  not  •  •  •  promise  or  give  or  pro- 
cure to  be  promised  or  given  a  valuable  con- 
sideration to  any  person,  as  an  inducement 
to  placing  •  ♦  *  a  demand  of  any  kind 
for  the  purpose  of  bringing  an  action  there- 
on." There  can  be  no  substantial  difference 
between  a  promise  to  give  or  grant  money 
or  other  valuable  thing,  as  denounced  in  our 
statute,  and  a  promise  to  give  a  valuable 


consideration,  as  denounced  In  the  New  York 
Code,  In  the  case  above  cited  arising  under 
the  New  York  Code  the  questlMi  was  thus 
stated  and  decided:  "But  the  question  still 
remains  as  to  the  validity  of  a  contract  by 
vrhich  an  attorney,  in  conslderatjon  of  having 
a  claim  placed  in  his  bands  for  suit,  gives 
the  valuable  con^deratlon  as  an  Inducement 
that  the  attorney  will  himself  pay  all  the 
expenses,  or,  In  other  words,  that  be  himself 
will  malntahi  the  suiL  *  *  *  In  the  case 
at  bar  the  agreement  was  not  only  to  ad- 
vance money,  but  to  carry  on  the  suits  or 
actions  at  the  expense  of  the  attorney  him- 
self, under  the  agreement  that  he  should  re> 
celve  a  certain  compensation;  and  thus  be 
was  promoting  the  suit,  and  defraying  for 
the  plaintur  the  expense  thereof." 

We  liave  yet  to  determine  whether  the 
promise  to  give  a  valuable  consideration  In 
this  instance— that  Is,  to  defray  the  expenses 
of  coUectii^  the  claim— was  made  In  order  to 
Induce  the  employment,  or,  rather,  whether 
the  evidence  raised  that  Issue;  and  we  hare 
reached  the  conclusion  that  it  did.  The  tact 
that  the  contract  of  employment  contained 
such  a  promise  was  Itself  some  evidence 
that  the  promise  was  made  to  Indnce  the  em- 
ployment On  the  other  hand,  the  clrcimi- 
stances  under  which  the  contract  was  made 
tended  to  raise  the  Inference  that  the  promise 
complained  of  may  not  have  been  made  as 
any  Inducement  whatever  to  the  employment, 
but  was  a  mere  incident  ot  It,  affecting  rather 
the  terms  than  the  fact  of  employment  Ttiis 
phase  of  the  issue  does  not  seem  to  have 
been  fully  developed  on  the  trial. 

The  contract  In  question  Is  further  aa- 
salled  by  the  proposition,  but  without  as- 
signment of  error,  for  being  against  public 
policy  because  of  the  clause  prohibiting 
Wynn  from  settling  the  claim  without  the 
consent  of  appellees,  in  support  of  which 
Davis  V.  Webber,  60  Ark.  190.  49  S.  W.  822. 
45  L.  R.  A.  196,  74  Am.  St.  Rep.  81.  is  dted. 
That  decision  is  placed  upon  the  ground  that 
such  contracts  "foster  and  encourage  litiga- 
tion," and  are,  therefore,  against  that  public 
policy  which  favors  the  settlement  of  dis- 
putes "without  hindrance  fr«n  disinterested 
parties."  To  the  same  effect  Is  Davis  r. 
Chase  (Ind.  Sup.)  61  N.  B.  Sa  It  seems  to 
us,  however,  that  the  reason  for  such  hold- 
ing Is  wanting  In  this  Instance,  since  ap- 
pellees acquired  by  valid  assignment  a  one- 
half  interest  In  the  cause  of  action  Itself. 
Railway  v.  Miller  (Tex.  Civ.  App.)  S3  S.  W. 
709;  Railway  v.  Andrews  (Tex  Civ.  App.) 
67  S.  W.  924.  That  assignment  placed  it  in 
their  power  to  prevent  a  settlement  of  the 
controversy,  and  It  would  hardly  be  against 
public  policy,  therefore,  to  merely  add  a 
stipulation  which  could  do  no  more  than  that 
In  other  words,  where  the  law,  as  it  doe? 
In  this  state,  permits  a  transfer  In  part  of  a 
claim  for  damages  to  the  attorney  as  com- 
pensation for  his  servIcM,  thus  placing  It  in 
his  power  to  prevent  a  compromise  ot  titae  en- 
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tin  claim  wltb  flw  dient,  tben  seems  little 
room  for  tiie  contoDtlon  that  public  p<riley  Is 
rlolRted  hj  a  claaae  In  the  contract  whidi 
can  add  nothli^  to  this  power. 

It  remains  to  determine  whether  the  fail- 
ure of  a  lawyer  in  Texas  to  pay  hla  occupa- 
tion tax  will  bar  his  right  to  recover  on  a 
cause  of  action  assigned  to  him  by  his  dlent 
as  compensation  for  Us  iwofesslonal  serricea. 
It  seems  clear  from  our  Civil  Sbitntes  on  the 
subject  that  bowerer  it  may  be  with  some 
other  occupations  therein  mentioned,  It  was 
not  the  Intention  of  the  L^Hslatore  to  make 
an  occupation  tax  license  a  condition  preced- 
ent to  the  right  to  practice  law.  Ber.  8t 
1896,  arts.  6049,  5064.  and  pages  1014.  1016, 
and  1022.  It  seems  equally  dear  from  articles 
112,  lis,  and  114  of  our  Penal  Code  that  the 
only  object  of  imposing  a  penalty  for  pur* 
suing  an  occupation  without  paying  the  tax 
and  obtaining  a  license  was  the  collection  of 
ttie  tax.  The  case  of  Singer  Mfg.  Oo.  t. 
Draper  (Tenn.  Sup.)  S2  S.  W.  879,  so  much 
relied  iqwn,  arose  under  article  604,  MilL  & 
V.  Code  Tenn.  (1884),  which  made  the  oc- 
cupations therein  enumerated  pzlTll^s,  and, 
besides  taxing  them,  expressly  declared  tbat 
tbey  should  not  be  pursued  without  license. 
In  Amato  t.  Dr^fua  Cl^ez.  Civ.  App.)  84  8. 
W.  460,  it  was  held  that  the  feUure  of  a  land 
agent  to  pay  his  occupattm  tax  did  not  bar 
his  rig^t  to  recover  his  commlsidMis  on  a 
land  sale. 

Because  the  court  Instructed  a  verdict  for 
anwllees^  the  Judgment  is  reversed,  and  the 
cause  remanded  fw  a  new  trial. 


BRITT  et  ox.  V.  SWEBNBT  et  aL 
(Conrt  of  Civil  Appeals  of  Texas.  Jane  27, 
1908.) 

APFVAL-FINAL  JUSOlDBKt. 
1.  Where  a  Jadgment  in  trespass  to  try  title 
does  uot  dispose  of  all  the  parties.  It  Is  not  final, 
and  no  appeal  lies  therefrom. 

Error  from  District  Court,  Dallas  County; 
Rlch'd  Uorgui,  Judge. 

Action  by  William  H.  Male  against  Bngene 
Sweeney  and  others.  From  a  Judgment  for 
plaintlfT,  defendanta  Britt  and  wife  bring  er- 
ror. Dismissed. 

Plowman  &  Baker,  tor  plaintiffs  In  error. 
Thomas  Shearon,  for  defendants  in  error. 

BOOKHOUT,  J.  William  H.  Male  brought 
SQlt  in  trespass  to  try  title  against  Eugene 
Sweeney,  W.  J.  Britt,  and  his  wife,  Susan  B. 
Britt  Answers  were  filed  for  each  of  the 
defendants.  Pleas  of  intervention  were  filed 
by  H.  H.  Hayden,  William  Halla,  Jr.,  and 
Benjamin  Graham,  who  adopted  the  plead- 
ings of  plaintiff.  The  cause  went  to  trial,  and 
upon  the  conclusion  of  the  evidence  the  court 
instructed  a  verdict  for  plaintiff  against  all 
of  tbB  defendants.   Upon  a  verdict  returned 

T 1.  8w  AvpmA  SBd  Irror,  toL  t.  Cant  Dig.  I  4H. 


In  BCCCHrdance  wlUi  this  instmetlon  Judgment 
was  rend«ed  In  favor  of  plaintiff,  W.  H. 
Male,  against  W.  J.  Biitt  and  Us  wife,  Susan 
BL  Britt,  for  ttie  land  sued  for,  and  for  costs, 
and  awarding  execution.  The  Judgment 
makes  no  disposition  of  the  defendant  Sween- 
ey or  of  the  said  Interveners.  The  defend- 
ants Britt  and  vrlfe  prosecuted  an  appeal  by 
writ  of  error,  and  suggest  that  there  was  no 
final  Judgment  In  ibe  cause. 

The  Ju^ment  la  not  final  in  that  it  doe? 
not  dlqirase  o€  the  parties,  and  h«ice,  for  this- 
reason,  we  have  not  Jurisdiction  to  pass  upon-, 
the  questlonB  presented.  Mlgnon  v.  Brinson.. 
74  Tex.  18.  U  S.  W.  908;  Whltaker  v.  Oee,  61- 
Tex.  218. 

The  appeal  Is  dismissed. 


BOAOH  V.  SFBINGSB  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.  Jnly  8, 

1903.) 

INTOXIOATINO  UQUORS— 8ALB  TO  HINOBB— 
GITIL  ACTION— BST0PPEL—8TATB- 
HBNT  OP  MINOR. 

1.  One  Is  uot  estopped  by  his  condact  to  sne- 
for  sale  of  liquor  to  nla  minor  son  by  a  Hqnor 
dealM:,  where  the  dealer  did  oot  rely  on  his  con- 
duct, but  on  his  alleged  coasent  to  the  sale. 

2.  It  Is  no  defense  to  an  action  against  » 
liquor  dealer  for  selliD|r  liquor  to  plaintifiTfr 
miuor  son  that  plaintiff  did  not  object  to  others 
selling  liquor  to  him,  though  this  may  be  ad- 
missible to  corroborate  the  dealer's  testimony 
that  the  father  conaented  to  liis  sale. 

3.  What  a  minor,  when  pnrcbaeing  liquor, 
■aid  as  to  his  father's  consent  to  such  sale  to 
him,  la  not  admissible  In  an  action  by  the  father 
against  the  liquor  dealer  for  making  the  sale^ 

Appeal  from  Oo(^  County  Court;  J.  M. 
Wright,  Judge. 

Action  by  R.  W.  Roadi  against  Frank 
Springer  and  others.  Judgment  for  defend- 
ants.   PlalntUf  appeals.  Reversed. 

Bobt  B.  Oofer,  for  appellant  Culp  &  Old- 
dings,  for  appellees. 

STEPHENS,  J.  Suit  on  liquor  dealer** 
bond,  In  which  recovery  was  denied. 

The  court  erred  in  giving  the  following' 
charge:  "If  the  plaintiff,  prior  to  the  time  of 
the  sale  as  alleged,  or  prior  to  the  time  that 
Frank  Roach  is  alleged  to  have  entered  the 
boose  and  place  of  business  of  defendants 
had  permitted  Ms  son.  Frank  Boach,  Co  fre- 
qnent  saloons,  and  If,  by  his  course  of  conduct, 
towards  his  son,  plalntitr  acted  In  such  man- 
ner as  to  leave  [lead]  defendant  to  believe- 
that  he  did  not  object  to  others  selling  his  son. 
beer,  you  will  find  for  the  defendant."  This 
issue  was  raised  by  the  answer,  but  not  by 
the  evidence,  for  appellee  Springer,  the  sa- 
loon keeper,  admitted  on  cross-examination 
that  In  selling  beer  to  appellant's  minor  son 
be  did  not  rely  upon  such  conduct  of  appel- 
laut,  testifying:  "This  is  not  my  defense  In^ 
this  case.  I  rely  on  the  consent  of  Mr.  Roach, 
as  I  have  stated,"  as  to  which  the  evidence 
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was  conflicting  Misleading  conduct  whlcb 
does  not  mislead  works  no  estoppeL 

We  are  also  oX  opinion  that  tbe  plea  itself 
was  bad,  and  tliat  tbe  exception  to  it  should 
teve  becD  sustained.  Tbat  appellant  may 
bare  been  culpable  for  Infractlona  of  similar 
bonds  given  hj  other  liquor  dealers  was  no 
defense  to  tbe  action  on  this  bond.  The  eri- 
dence  offered  under  the  plea  may  have  been 
admissible  as  tending  to  cmroborate  the  testi- 
mony of  appellee  Springer,  which  was  in  con- 
flict with  that  of  appellant;  to  the  effect  that 
tbe  latter  had  prior  thereto  consented  to  the 
nie  lu  question.  Such  testimony  has  been  held 
to  be  competent  by  two  of  oar  Courts  of  GItII 
Appeals,  though  perhaps  not  upon  precisely 
the  same  ground.  Edgett  v.  Finn  (Tex.  OlT. 
App.)  30  S.  W.  832;  Kruger  t.  Spachek  (Tex. 
dv.  App.)  54  S.  W.  295,  and  cases  there  cited. 

We  hardly  tblnk,  however,  that  what  the 
minor  said  about  his  father's  consent  when  he 
obtained  the  beer  should  have  been  admitted. 

We  think,  also,  that  the  evidence  set  out 
voder  the  seventh  assignment  was  Irrelevant 

The  objections  to  the  form  of  the  charge 
presented  In  the  ninth  and  eleventh  asslgn- 
■MDts  of  error  should  be  obviated  on  another 
trial,  and  also  that  presented  In  the  twelfth 
assignment. 

Reversed  and  remanded. 


Mccarty  t.  hartpobd  firb  ins.  oo. 

tCoort  of  Civil  Appeals  of  Xexaa.  June  20, 

1M)3.) 

riRB  INSURANCE— IDENTITT  OF  INSURED— 
OWNERSHIP  OF  PROFEBTT— MISTAKS-NEQ> 
1.10ENCB  —  PLBA  —  TERIFTCATION  —  CROSS- 
KXAMINATION-CRBDIBIUTY  OF  WITNBaS— 
AOBNCY— DECLARATIONS  OF  AGENT— ACMIS- 
fflBILlTT— CONSPIRACY  TO  DEFRAUD  COM- 
PANY—DECLARATIONS OF  CONSPIRATORS. 

1.  In  an  action  on  a  fire  policy  the  evid«ieB 
examioed,  and  held  to  snstaia  the  finding  of  the 
trial  jndge  that  the  property  inROred  was  in 
fiet  owned  by  the  woiuau  with  whom  the 
plaintiff ,  at  the  time  tbe  policy  was  issued, 
was  livine  in  udulLery,  and  that  plaintiff  had  no 
interest  therein. 

2. 1-^idence  examined,  and  held  to  show  tliat 
the  alleged  mistake  of  tbe  company  in  sut>i)u»iDg 
that  the  pi'();>ei'ly  belonged  to  tbe  womau  with 
whom  plaintiff  was  living  when  it  was  insured, 
and  not  to  plaintiff,  was  not  due  to  negligence 
«D  its  part 

S.  A  plea  admitting  the  issuance  of  an  In- 
aarauce  policy,  l)ut  denying  that  plaintiff  was 
the  person  insiirect,  was  not  refjuired  to  be  veri- 
fied. 

4.  A  woman  having  testified  for  plaintiff,  de- 
fendant was  pi'operly  permitted  to  quu^ition  her 
as  to  her  relations  with  him,  and  as  to  her 
reflsnn!*  for  going  under  an  assumed  name,  the 
crosii-examiuation  tending  to  impeach  her  cred- 
ibilitT. 

5.  It  wna  proper  to  permit  defendant  to  ques- 
tion plaintiff  on  the  same  eiibject. 

6.  It  aiipeared  that  tbe  woman  fii-st  approach- 
ed the  agent  of  the  company  relative  to  obtain- 
ing the  iusurauce.  nud  that  he  offered  to  go  at 
once  and  inspect  the  property,  but  she  tola  him 
it  was  not  ready  for  inspection.  A  day  or  two 
later  she  sent  her  daughter  to  request  tbe  agent 
la  make  the  inspection.  Another  agent  was 
sent  for  that  purpo:jti.  lie  was  met  by  plaintiff, 
who  told  him  the  woman  would  be  in  shortly. 


She  came  in  and  sliowed  the  agent  the  prt^i- 
erty.  plaintiff  being  present.  Held,  that  the 
statements  made  by  her  to  the  first  agent  relat- 
ing to  insurance  vrere  admissible  in  evidence. 

7.  A  week  after  tiie  policy  was  Issued  tbe 
property  was  burned.  Tbe  fire  CMnmenced  early 
m  the  morning.  Plaintiff  and  the  woman  were 
alone  in  the  house,  the  Istter'a  little  daughter 
ha^'ing  gone  to  spend  the  night  with  a  neighbor. 
Both  were  fully  dressed  when  observed  shortly 
after  the  fire  was  discovered.  The  woman  even 
bad  on  her  corset  Held  to  make  such  a  prima 
facie  case  nf  conspiracy  to  collect  the  Insnrance 
thst  the  acts  snd  declarations  of  either  plaintiff 
or  the  woman  ivlating  to  the  purpose  of  tbe  con- 
spiracy, and  during  its  pendency,  were  admissi- 
ble. 

8.  The  woman  having  stated  that  plaintiff 
was  exclusive  owner  of  the  property,  it  was 
proper  to  show  that  shortly  Attex  tbe  fire  she 
told  a  third  person  that  if  the  company  would 
not  prosecQte  her  for  arson  she  wonld  give  up 
the  policy,  and  Out  plaintiff  bad  cotking  to  do 
with  it,  as  everytliing  belonged  to  ber. 

Appeal  from  IMstrlct  Court,  Johnson  Ctomi- 
ty;  W.  Poinderter.  Judge. 

Action  by  E.  C.  McOarty  against  the  Hart* 
ford  Fire  Insurance  Company.  Judgment  for 
defendant   Plaintiff  appeals.  AfOrmed. 

Brown  &  Bledsoe,  for  appellant.  Cnxte, 
Oreer  &  Wharton,  for  appellee, 

TEUFLBTON,  J.  On  Hb7  14,  1901.  the 
Hartford  Fire  Insurance  Company  Issued  a 
policy  of  Insnrance  In  the  sum  cf  $1,500. 
whereby  It  insured  B.  a  McOarty,  for  the 
term  of  one  year,  against  loss  or  damage  by 
fire  to  a  lot  of  honseliold  fomtture  and  medi- 
cal instruments  sttnated  In  a  dwelling  bouse 
in  Cleburne,  Tex.  On  May  21,  1901,  tbe  In- 
sured property  was  destroyed  by  fire.  A  man 
who  claimed  that  his  name  was  E.  0.  Mc- 
Oarty, that  the  policy  was  issued  to  him,  and 
tliat  be  was  tbe  owner  of  the  lnB1^«d  prop- 
erty, made  out  and  presented  proofs  of  loss. 
Payment  was  refused  by  the  company,  and 
the  said  claimant  thereupon  brought  this  suit 
to  recover  the  sum  for  which  the  policy  was 
issued.  In  addition  to  tbe  general  issne.  the 
defendant  pleaded:  (1)  That  the  Insured 
property  did  not  belong  to  tbe  plaintlfl.  bnt 
was  the  property  of  a  woman  named  Ellen 
O.  Battles,  who  falsely  claimed  that  ber 
name  was  Ellen  Ol  McCarty  and  that  she  was 
the  wife  of  the  plahitlff;  <2)  that  the  policy 
was  not  Issued  to  the  plaintiff,  but  was  Is- 
sued to  the  said  woman  under  her  allied 
name;  <3)  that  the  plulntlffs  name  was  not 
B.  a  McOarty,  but  was  A.  C.  McCarty;  that 
at  the  time  the  policy  was  issued,  the  plain- 
tiff and  the  said  woman  were  not  husband 
and  wife,  as  they  claimed  to  be.  but  were 
living  together  in  adultery,  and  that  In  or- 
der to  effect  the  said  insurance  the  plaintlfl 
and  tbe  said  woman  fraudulently  concealed 
from  the  company  their  true  names  and  rela- 
tionship, and  thereby  induced  the  company 
to  Issue  the  policy,  which  It  otherwise  would 
not  have  done;  (4)  tliat  the  plaintlfl  falsely 
and  knowingly  represented  and  stated  In  the 
proofs  of  loss  that  the  Insured  property  be- 
longed to  blm,  when  It,  In  fact,  bdonaed  to 
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the  said  woman;  and  (5)  tbat  the  plaintiff 
and  the  aald  woman  willfully  burned  the  in- 
sored  pntpert^,  or  caused  It  to  be  humed. 
It  was  alBO  allied  that  the  policy  contained 
the  neoal  atlpalatloBa  respecting  the  owner- 
dUp  of  the  Insored  prtqwrty.  the  traudoleirt 
concealment  of  facts  material  to  tke  rlift, 
and  tiie  wlUfnl  making  of  false  representa- 
tlons  retettag  1o  the  subject  «t  taMwanee. 
The  cause  was  tried  befsas  the  covt  with- 
out a  jury,  and  lodgment  was  mdoed  for 
the  def aidant 

In  1806  one  Ctarlcs  Battles,  together  with 
his  wtfe  and  their  little  daughter,  leeMed  at 
JerseyrHle,  UL  The  wife's  name  was  fitten 
a  BatOea  She  was  fiS  or  40  years  oM,  and 
conducted  a  sort  ef  bMpital.  A  man  named 
Alonio  a  llcCarty.  «r  Blosno  a  UcCarty. 
came  to  her  hospital  tat  treatment.  He  was 
about  21  3«arB  old,  his  edncatlMi  was  Tsry 
limited,  and  be  bad  little  means.  He  was  n 
day  laborer  by  occapatton.  About  this  time 
Battles  and  Iris  wife  separated.  He  retamed 
to  Missouri,  wbenoe  he  came,  and  she  and 
their  daughter  remained  at  Jerseyrllle.  Aft- 
er Mccarty  reearered,  he  became  an  asslsl- 
ant  abottt  the  hospital.  A  year  or  two  there* 
after  tiie  parties  left  Jerseyrllle.  and  appear 
to  hare  gone  to  Bt  Louis.  They  remained 
there  sereral  moarthB,  when  aieOarty  came  to 
Tens.  He  was  followed  In  a  few  weeks  by 
Mrs.  Battles  and  bw  daughter.  M<Carty  met 
them  at  DaOaa,  and  they  all  went  to  Ole- 
bnme,  reaching  there  early  Id  1901.  They 
boarded  together  a  short  time  at  a  hotel,  and 
then  at  a  boarding  house.  Finally,  about  the 
middle  of  Febrosry,  Mrs.  Battles  rented  a 
dwelling  house,  and  they  moved  into  It 
They  bad  an  X-ray  machine,  a  few  medical 
Instruments  and  books,  some  hottsebold  and 
kitcben  furniture,  wearing  apparel,  etc.  The 
man  and  the  womau  held  tbemselTes  out  as 
husband  and  wife.  They  had  never  been 
married.  Battles  was  still  living,  and  bad 
not  been  divorced  from  his  wife.  McOarty 
appears  to  have  worked  in  the  railroad  sbops. 
Mrs.  Battles  professed  to  be  a  physician  and 
stirgeon,  and  to  treat  diseases  of  women. 
She  bad  cards  printed  wblch  gave  her  name 
as  "Ella  McC&rty"  and  which  stated  her 
business.  Her  name  was  given  In  the  sign 
on  her  door  as  "Dr.  B.  0.  McCarty."  Shortly 
before  tbe  policy  was  issued  she  applied  to 
the  agent  of  appellee  for  Insurance  on  tbe 
property  covered  by  the  policy.  In  her  con- 
versation with  the  apont  she  spoke  of  the 
property  as  being  her  own.  Tbe  agent  of- 
fered to  po  at  once  and  Inspect  the  property, 
but  she  told  him  It  was  not  ready  just  then 
for  inspection.  She  retiirncd  borne,  and  a 
day  or  two  Iatf*r  sent  her  little  daughter  to 
tbe  agent  with  a  note  requesting  the  agent 
to  come  and  make  the  Icppectlon.  Another 
agent  of  tbe  company  wns  sent  out  for  tbat 
purpose.  He  was  met  by  McCarty,  who,  on 
being  informed  of  the  agent's  business,  told 
him  that  the  doctor  would  be  In  directly. 
Mrs.  Battles  soon  came  in,  and  showed  the 


agent  what  property  she  wanted  insured. 
McCarty  was  present,  and  showed  how  the 
X-ray  machine  was  operated.  The  agent  re- 
tamed  to  the  office,  and  two  er  three  days 
fliereaftw  the  preminm  waa  paid-  and  the 
policy  was  Issued  and  delivered.  A  week 
later  the  property  was  burned.  The  fire  oc* 
cnrred  between  4  and  6  o'clock  in  the  morn- 
ing. MeOarty  amd  Mrs.  Battles  were  alone 
te  tbe  bouse  that  night,  the  little  daughter 
at  the  latter  having  gone  to  spend  the  nlgbt 
at  8  neighbor's.  McOarty  and  Mrs.  Battles 
were  fnlly  droned  when  they  were  observed 
Aortly  after  tbe  Ore  was  discovered.  Tbe 
woman  even  had  «n  her  corset  With  regard 
to  the  ownership  of  the  proper^,  both  of 
fliem  testtlled  that  tt  belonged  ezi^sively 
to  MeOarty.  He  testified  that  when  he  left 
minolB  his  fBflwr  gave  tilm  $1,600;  ISiat  he 
got  to  Texas  with  about  11,400;  that  he 
bought  the  "X-ray  machine,  and  paid  there- 
for the  sum  of  91;000  In  cash;  tbat  he  bougbt 
the  other  property,  and  paid  therefor  the 
sum  of  $800  In  cash.  His  father  testified  by 
deposition  In  bis  behalf  tbat  his  son  had 
some  money  when  be  left  Illinois,  but  denied 
having  given  him  any  considerable  amount 
SAeOarty  was  never  Hcensed  to  practice  medi- 
cine, and  did  not  treat  any  patients  wbtle 
at  Olebonie.  He  sinted  tbat  he  bought  the 
nmchlue  and  the  medical  tnstruments  and 
books  after  he  reached  Texas,  in  the  expecta- 
tlcm  of  establishing  a  hospital  at  Cleburne. 
He  had  never  been  at  Oletrarne  at  that  time. 
He  and  his  father  testified  tbat  bis  name 
was  Elonzo  C.  McCarty.  Several  persons 
testffted  by  deposition  for  the  defendant  that 
they  had  known  him  many  years,  and  that 
he  always  went  by  the  name  of  Alonzo  0. 
McCarty.  Tbe  agents  of  the  company  at 
Cflebunie  knew  nothing  of  the  facts  at  tbe 
rhne  the  iwllcy  waa  issued,  except  what  ap- 
peared on  the  surface.  They  supposed  tbat 
tbe  parttes  were  husband  and  wife,  and  tbat 
the  property  belonged  to  the  woman.  Had 
they  known  the  facts  they  would  not  have 
issued  the  policy.  In  October,  1901,  McCarty 
and  Mrs.  Battles  were  married.  Battles  hav- 
ing theretofore  obtained  a  divorce. 

Oonclusipus  of  fact  and  law  were  not  re- 
quested or  filed,  but  tt  appears,  from  an  ex- 
planation to  a  bill  of  exceptions,  that  tbe 
trial  Judge  found  "that  tbe  property  was  in 
fact  owned  by  Mrs.  Battles  at  the  time  the 
policy  was  issued,  and  tbat  the  plaintiff  bad 
no  interest  In  it,  and  that  tbe  agents  thought 
tbe  policy  was  Issued  to  tbe  woman,  and 
that  she  was  the  B.  C.  McCarty,  and  that 
tbe  policy  would  not  have  been  Issued  had 
It  been  known  tbat  the  man  was  B.  C.  Mc- 
Carty and  tbe  name  of  the  woman  Ellen  C. 
Battles."  There  can  be  no  doubt,  as  a  mat- 
ter of  law,  that  the  plaintiff  was  not  entitled 
to  recover  if,  as  a  matter  of  fact,  tbe  in- 
sured property  belonged  to  Mrs.  Battles.  The 
trial  Judge  having  so  found,  and  the  evidence 
being  sufficient  In  our  opinion  to  Justify  the 
flndiuK  the  other  teim  in  the  case  are  not 
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materlaL  We  will  uy,  bowerer,  that  we 
ttalnk  the  evidence  was  suttlclent  to  warrant 
the  other  findings  of  the  trial  Judge. 

^pellant  InaiBts  that,  notwithatandlng  the 
said  flndhii^  fbe  defendant  was  not  entitled 
to  Judgment  on  the  imie  of  mlstatEe  In  the 
Identity  of  the  assured.  It  la  true,  as  con- 
tended by  appellant,  tliat  If  the  ptosexty  be> 
longed  to  McCarty,  and  the  policy  was  taken 
ont  for  his  benefit,  the  supposition  of  the 
agents  of  the  company  that  the  property  be* 
longed  to  the  woman,  and  that  the  poU<7 
was  being  Issued  to  her,  would  not  preroDt  a 
recovery  by  the  ptaintUf,  provided  the  mis- 
take was  due  to  the  negligence  of  the  eam- 
pany,  and  not  to  any  fraud  practiced  by  the 
assured.  We  think  the  evidence  shows  that 
it  is  not  a  case  of  n^llgence  on  tbn  part  of 
the  company.  Zta  agents  assumed  that  tlw 
parties  were  what  Uiey  held  themselves  out 
to  be,  and  It  cannot  be  held  that  they  were 
guilty  ot  negligence  in  doing  ao.  The  woman 
procured  the  insurance,  and  represented  her- 
self as  the  owner  of  the  property.  The  agents 
of  the  ctmipany  were  therefwe  Justified  in  sup- 
poting  that  they  were  Issuing  a  policy  to  the 
woman  on  her  property.  The  suppositlcns 
were  induced  by  the  misconduct  and  misrep- 
resentations of  McCarty  and  Jfrs.  ^ttles, 
who  were  evidently  acting  together  in  the  ac- 
compllahment  of  a  common  purpose  in  an 
that  was  done.  The  facte  not  known  to  the 
company  were  material  to  tba  risk,  and  we 
think  the  defendant  was  entitled  to  Judgm&at 
on  the  issue  of  mistake  and  fraud  In  pedcu^ 
Ing  the  Insurance. 

Appellant  further  Insists  that  the  company 
cannot  avail  Itself  of  the  defense  of  mistake 
In  the  idratity  of  the  assured,  because  it  did 
not  plead  non  est  factum  under  oatfa.  The 
plaintiff  sued  on  a  irallcy  issued  by  the  defend- 
ant to  B.  0.  HcCarty.  The  defendant  admit- 
ted the  Issnance  of  the  policy  as  alleged,  but 
denied  that  the  plaintiff  was  B.  O.  McCarty, 
or,  if  he  was,  that  he  was  the  B.  O.  McCar^ 
to  whom  the  policy  was  Issued.  It  was  not 
necessary  for  this  plea  to  be  verified.  The 
instrumrat  sued  on  was  not  disputed,  but  was 
admitted.  The  foots  put  in  issue  1^  the  plea 
were  outside  the  instrument  Such  plea  does 
not  come  within  the  statute  requiring  the  ver* 
Ification  of  certain  pleadings. 

Mrs.  McCarty  was  used  as  a  witness  by  the 
plaintiff,  and  the  defendant  was  permitted, 
over  objections  urged  t>y  the  plaintiff,  to  ques- 
tion her  concerning  her  relations  with  the 
plaintiff,  and  her  reascms  for  going  under  an 
assumed  name.  The  objections  were  properly 
overruled.  The  oross-ezamlnation  of  Mrs.  Mc* 
Catty  tended  to  Impeach  her  credililllty  as  a 
witness.  The  facts  sought  to  be  elicited  tend- 
ed to  e^blish  the  defense  of  the  company 
that  facts  material  to  the  risk  were  fraudu- 
lently concealed  by  the  assured.  For  the  rea- 
sons stated,  the  trial  court  did  not  err  in  per- 
mitting the  defendant  to  questtim  the  plaintiff 
himaelf  on  the  same  subjects. 

The  plaintiff  objected  to  the  agent  of  the 


company,  who  was  first  approached  by  Mrs. 
Battles,  being  permitted  to  testify  as  to  state- 
ments mad£  to  him  by  her  relating  to  the  in- 
surance. There  can  be  no  doubt  as  to  the  ad- 
missibility of  this  evidancew  Bven  acewding 
to  the  plaintiff's  theory  of  the  case,  she  was 
his  vent  to  procure  the  insurance,  and,  as 
the  statements  were  made  in  One  contae  of 
the  transaction  In  which  be  had  engaged  ber. 
he  cannot  complain  of  the  statementt  being 
used  against  talra.  .^tcordtng  to  tbe  defend- 
ant's thecvy,  McCarty  and  Mrs.  Battles  were 
acting  togeOier  In  procuring  the  insmmnce. 
tiieir  purpose  being  to  fire  the  iwoperty,  col- 
lect tbe  insurance,  and  appn^rlate  tlie  sane 
to  Qieir  comnum  use.  fPe  think  the  evidmce 
makes  such  a  prima  fade  case  of  con^Imcy 
between  them  aa  to  render  the  acts  and  dec- 
larations of  either  relating  to  tiie  purpoae  •t 
the  convlracy,  and  occurring  during  tlw 
pendency  thereof,  admisslUe  against  the  eth- 
er. 

Mrs.  McCarty  teatifled,  at  the  imtanee  mt 
the  plaintiff,  that  he  was  the  exdusiva  mwnax 
of  the  Insured  property,  and  that  aba  bad  mo 
Interest  in  it  She  was  aaked  on  croB»«aEaniii- 
natlmi  if  she  did  not  state  to  one  MeClalii. 
shortly  after  the  flr^  tlut  if  tbe  company 
would  not  pn»ecute  ha  for  arson  she  weald 
give  up  the  policy,  and  that  McCarty  had 
nothing  to  do  with  it  and  that  everything 
bekmged  to  her.  She  denied  having  made 
such  atetement  and  was  contradicted  by  Mc- 
Claln.  Tbe  plaintiff  complains  of  the  aeUam 
of  the  court  in  permitting  the  d^endant  to 
go  Into  an  investigation  of  ttie  matters  afore- 
said, proper  bills  of  exception  b^ng  reserved. 
The  evidence  tended  strong  to  impeach  the 
credibility  of  the  plaintiff's  witness,  Mrs. 
McCarty,  and  waa  therefwe  admissible. 
And  we  are  not  sure  tSiat  tbe  evidence  was 
not  admissible  on  another  theory.  It  appears 
that  McCarty  and  Mrs.  Battles  were  being 
Jointly  prosecuted  tbr  adultery  and  arson.  It 
seems  that  from  first  to  last  they  have  acted 
in  perfect  concert  hi  retard  to  all  mattm  re- 
lating to  the  said  prosecutions  and  tbe  said 
insurance,  the  woman  b^ng  the  manager  for 
both  parties.  If  there  was  a  conspiracy  be- 
tween them  to  swindle  the  Insurance  com- 
pany, it  waa  not  completed  whoi  the  policy 
was  issued  or  when  the  pnqierty  was  de- 
stroyed. If  such  conspiracy  existed,  it  eon- 
ttoued  while  the  policy  remahied  outstanding 
and  uncollected.  The  evidence  complained  of 
was  certainly  admissible  for  Impeacbnrait 
purposes,  and  we  are  not  prepared  to  say  that 
it  was  not  admissible  as  original  evidence. 
What  is  said  above  is  suflident  to  dispose  of 
the  plalntUFs  objections  to  tlie  testimcmy  <rf 
the  defendantfa  witness  Toakum  cwcemitv 
stetemente  made  to  him  by  Mrs.  Battles. 

The  defendant  was  permitted,  over  objec- 
tions urgud  by  the  plaintiff,  to  prove  Oat 
under  the  rules  Of  the  Insurance  company, 
policies  were  not  written  on  propnty  of  p«<- 
aons  living  in  adultery.  We  are  inclined  to 
tbe  opinion  that  the  evidence  was  admiarible. 
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bat,  aa  It  appears  from  an  explanation  to  the 
bill  of  exception  that  tbe  evidence  was  not 
considered  by  tbe  court,  It  Is  unnecessary  to 
decide  tlie  question. 

On  the  whole  case,  we  are  satlafled  tbat 
the  trial  court  entered  the  only  proper  Judg- 
ment tbat  could  bare  been  rendered,  and  the 
said  judgment  will  therefore  be  afflnned. 


MISSOURI.  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

TARWATEK. 

(Court  of  Otrtt  Appeals  of  Texas.  June  20^ 

1903.) 

CARRIBRS— EJECTION    OF   PASSENGERS— MEN- 
TAL SUFFERINO— LIABILITY— BVIDBNCa 
— CUSTOM— RBB  OBBTjB. 

1.  An  action  lies  against  a  common  carrier 
for  mental  suffering  occasioned  by  being  eject- 
ed from  a  train,  thoagh  tbe  mental  suffering  is 
not  accompanied  with  physical  injury. 

2.  In  an  action  agaiut  a  carrier  by  an 
ejected  passenger,  it  was  improper  to  admit 
evidence  of  a  custom  among  defendant's  con- 
ductors to  permit  old  trackmen  to  ride  tree 
on  its  trains. 

3.  A  statement  made  by  one  ejected  from  a 
train  after  tbe  train  had  gone,  and  he  had 
walked  back  some  60  yards,  and  when  some  5 
or  10  minutes  had  elapsed,  that  "the  conductor 
had  put  him  off  after  be  had  offered  to  pay  his 
fare,"  was  not  res  gestse. 

Appeal  from  Montague  County  Court;  W. 
W.  Cook,  Judge. 

Action  by  T.  J.  Tarwater  against  the  Mto- 
Boiirl,  Kansas  &  Tiexas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

H.  W.  Hunt,  for  appellant.  A.  L.  Scott 
and  Smith  *  Walter,  for  appellea 

SPKER,  J.  ThlB  appeal  la  prosecuted  from 
a  verdict  and  Judgment  In  tlie  county  court  In 
favor  of  appellee  for  the  nam  of  VIGO  for 
mental  nflerlng  occasioned  him  by  being 
ejected  fr«n  one  of  appellant's  tzalns  after 
he  bad  tendoed  to  the  conductor  tlie  neces- 
sary fare  for  transportation. 

We  think  the  complaint  states  a  cause  of 
action,  although  the  mental  suffering  was  not 
accompanied  with  any  physical  Injury.  The 
case  is  not  analogous  to  Oulf,  G.  &  S.  F.  Ry. 
Co.  V.  Tiott  (Tex.  Sup.)  25  S.  W.  41A,  40  Am. 
St  Rep.  8G0,  and  that  line  of  authorities,  but 
Is  ruled  by  the  iwlnclples  announced  in  Mis- 
souri P.  Ry.  Co.  V.  Kaiser,  82  Tex.  144,  18 
&  W.  305;  Texas  &  P.  Ry.  Co.  v.  Armstroi^ 
(Tex.  ^up.)  51  S.  W.  835;  Same  v.  Jones 
(Tex.  Civ.  App.)  39  S.  W.  124;  Same  v.  Gott 
(Tex.  Civ.  App.)  60  S.  W.  103;  Leach  v. 
Leach  (Tex.  Glv.  App.)  33  S.  W.  703;  L  &  Q. 
N.  Ry.  Co.  T.  Anchonda,  68  S.  W.  743,  B  Tex. 
Ot  Rep.  289;  Tex.  &  P.  By.  Co.  t.  Dennis, 
4  Tex.  ClT.  App.  90,  28  S.  W.  400;  and  the 
many  other  cases  to  the  same  effect  that 
might  be  cited.  We  think  the  court  erred, 
however,  in  admitting,  over  the  objection  of 

ir  1.  Sat  Oarnwa,  vol.  i,  Cent.  Dig.  ||  14S3,  IttS, 


appellant,  tbe  testimony  of  appellee  that  it 
was  the  custom  of  appellant's  conductors  to 
permit  old  trackmen  to  ride  on  its  trains 
without  paying  fare.  The  custom  of  appel- 
lant's conductors  in  this  respect  could  not 
alter  the  legal  rights  of  the  parties  In  tbe 
matter  at  Issue,  and  the  question  was  an  im- 
proper one  for  tbe  conslderatiou  of  the  Jury. 
It  can  easily  be  seen  how  the  conslderatiou 
of  such  an  apparently  unjustifiable  discrimina- 
tion against  appellee,  who  was  an  "old  track- 
man," might  unduly  affect  the  verdict  of  tbe 
Jury  in  giving  damages.  See  Missouri  P.  Ry. 
Co.  T.  Fagaii,  72  Tex.  127.  9  S.  W.  749.  2  I.. 
R.  A.  TS,  13  Am.  St  Rep.  776.  The  admis- 
sion in  evidence  of  the  conversation  between 
appellee  and  tbe  witness  Fitch  was  also  er- 
ror. It  was  not  res  gestse.  Tbe  statement  of 
appellee,  In  response  to  Fitch's  query  if  they 
had  put  him  off  tbe  train,  that  "the  con- 
ductor had  put  him  off  of  the  train  after  be 
bad  offered  to  pay  his  fare  at  4  cents  per 
mile,"  was  but  a  narrative  of  a  past  and  com- 
pleted transaction.  The  appellee  bad  alighted 
from  the  train,  the  train  had  gone,  and  he  had 
walked  back  some  SO  yards,  and  some  5 
or  10  minutes  had  elapsed.  The  circumstan- 
ces do  not  exclude  the  idea  that  his  state- 
ment was  an  afterthought,  or  indicate  that  it 
was  a  spontaneous  expression  occurring  so 
nearly  contemporaneous  with  tbe  transaction 
as  to  be  descriptive  of  It  The  error  Is  ac- 
centuated when  It  Is  rememl)«ed  that  the 
vital  Issue  In  tbe  case  was  whether  or  not 
appellee  bad  tendered  his  fare  to  the  con- 
ductor. See  Pilklntou  v.  Railway,  70  Tex. 
226,  7  S.  W.  80Q;  Texas  &  P.  Ry.  v.  Barron 
'(Tex.  Sup.)  14  S.  W.  698;  Texas  &  N.  O.  Ry. 
V.  Crowder  (Tex.  Sup.)  7  S.  W.  709;  Gulf, 

C.  &  S.  F.  Ry.  V.  Moore,  69  Tex.  157,  6  S.  W. 
631;  Leabey  t.  Ry.  (Mo.  Sup.)  10  S.  W.  US, 
10  Am.  Sf.  Rep.  300;  Louisville  &  N.  B.  Co. 
V.  Pearson  (Ala.)  12  South.  176;  Richmond  ft 

D.  R.  Co.  V.  Hammond  (Ata.)  9  South,  677. 
Tbe  otber  assignments  are  without  merit, 

and  are  overruled. 
Reversed  and  remanded. 


KATZENBERGEB  et  al.  v.  WBAVBR. 
(Supreme  Court  of  Tennessee.   May  18,  1903.) 

WILLS— CONSTRUCTION  —  CROSS-BILLS  —  PAR- 
TIBS— RES  ADJUDICATA— SPECIFIC  PER- 
FORMANCE-APPEAL AND  ERROR. 

1.  Testator  left  half  of  his  estate  to  his  chil- 
dren. By  a  sutraeguent  clause  of  his  will  he  pro- 
vided that  if  any  of  his  children  died,  leaving  n 
child  sorviviog,  the  property  thereby  devised 
to  a  child  so  dying  should  go  to  the  snrriTins 
grandchild.  Held,  tbat  testator's  grandchil- 
dren took  au  interest  only  in  the  event  of  their 
respective  parents  dying  before  the  death  of 
testator. 

2.  One  of  testator's  married  daughters  ac- 
quired the  interest  of  testator's  widow  and  of 
his  other  children  in  certain  of  bis  property, 
and  sued  for  specific  performance  of  a  contract 
for  the  sale  thereof  against  the  vendee  in  such 
contract,  who  objected  to  the  title  on  the  ground 
that  testator's  other  children  and  complaiaaDt's 
children  took  an  interest  (n  the  property  under 
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Ui«  will  BeJd,  thnt  compIaioatit'B  children  -were 
proper  parties  defendant  to  a  cross-bill  and  an- 
swer filed  by  defendant. 

Testator's  other  grandchildren  were  not 
proper  partie*  defendnnt  to  the  croea-bill. 

4.  While  the  Question  of  constructioo  could 
huve  boeo  settled  with  no  one  before  the  court 
except  the  original  complainants  and  the  de- 
fendant, the  decree  would  not  have  been  blod- 
iDfu  aa  rea  judicata,  on  complainant'a  children. 

5.  A  croBS>hill  was  filed  by  defendant  to  a  bill 
to  enforce  specific  performance  of  a  contract 
to  convey  real  estate,  aud  a  demurrer  thereto 
by  the  original  complainants  was  tmproperly 
sustained.  Held,  on  appeal,  tliat  no  deerae 
granting  a  specific  performance  could  be  ent^ 
ed  in  the  Supreme  Court,  the  canae  being  re- 
manded for  tesue  on  the  cross-bill. 

Appeal  Arom  Chancery  Court;  EQielby  Coon- 
ty;  F.  H.  HelBkell,  Obancellor. 

Bill  liy  William  Kataenbergo;  and  ethers 
against  Dudley  EL  Weaver  to  eutorce  veclflc 
performaDce  of  a  warrant  t»  convey  real  es- 
tate. A  demurrer  to  a  cross-blU  was  sustain- 
ed, and  the  same  dlsmlased,  and  specific  per-^ 
formance  decreed.  Defendant  appeals,  and 
assigns  maa.  Decree  constmlng  a  wUl  In- 
volved, and  remanding  the  cause  for  issue  on 
Uie  cr(«B-blll. 

Cooper,  HIerii  &  Cooper  and  Oeo.  Hassh, 
for  complainants.  BansdoB  Oaxy,  t&t  defrnd- 
sat 

NEIL,  J.  On  tke  20t]i  day  of  March,  IWO, 
Jacob  Qans  died,  leavhig  a  will  in  wMch  be 
-disposed  of  his  property  aa  follows: 

In  the  first  paragraph  of  his  will  he  gave 
to  his  wife,  Bluma  Ganst  one-half  of  all  of 
his  real  and  personal  property,  absolutriy. 

The  second  paragraph  reads  as  follows: , 
"I  will  that  the  rest  and  residue  of  my  es- 
tate, real  and  personal,  shall  be  divided  equal- 
ly, share  and  sbare  alike,  between  my  said 
children,  Gds  Cans,  Solomon  CNtna.  and 
GMlzabetb  M.  Katzenberger,  and  I  denire  In 
making  said  division  among  them  an  account 
may  be  taken  of  any  and  all  advances  that 
I  may  have  made  to  each  up  to  the  time  of 
my  death." 

Tbe  third  paragraph,  after  stating  that  the 
two  Bons  of  the  testator  were  In  the  mer- 
cantile business  in  the  city  of  Little  Rock, 
Ark.,  and  that  his  daughter,  Elizabeth,  lived 
In  a  house  In  tbe  city  of  Memphis  that  be- 
longed to  him,  expressed  the  tesrta  tor's  de- 
sire that  In  the  division  of  the  mtate  tbe 
sons  should  take  the  mercantile  property, 
and  the  daughter  the  house  and  lot  In  Mem- 
phis. 

Tbe  fourth  paragraph  of  the  wUl  reads 
as  follows:  "In  cnse  any  of  my  children 
herein  named,  sball  die  leaving  a  child  or 
children  at  the  time  of  his  or  her  death,  then 
my  will  Is  that  tbe  property  hereby  devised 
and  bequeathed  to  sucb  child  or  children  so 
dying  shall  go  to  the  surviving  child  or  chil- 
dren of  such  cliild  or  children  so  dying,  and 
that  tbe  renta,  issues,  and  profits  of  said 
property  hereby  devised  and  beqneatbcd  shall 
he  applied  to  tbe  support,  maintenance  and 
ednoatltm  ot  such  survlviiig  child  or  chil- 


dren until  they  become  of  fall  age,  at  wbicli 
time  said  property  shall  go  to  them  equ:ill> 
and  in  fee  «buple,  provided  that  if  either 
of  my  said  sons  shall  die  leavit^  a  widovr. 
then  my  will  Is  tliat  sucli  widow  riiali  receive 
the  Income  of  tbe  property  devised  and  be- 
queathed to  said  sons  during  tbe  time  of  her 
widowhood,  the  title  to  said  property  remain- 
ing in  tbe  children  of  such  sons  dying  u-i 
aforesaid,  and  upon  the  death  or  marriage 
of  such  widow  tbe  rents,  issues  and  proflts 
of  the  property  shall  go  to  the  said  child  or 
children  of  any  such  son  of  mine  dying  as 
aforesaid." 

The  fifth  paragraph  designated  the  widow 
as  sole  executrix,  and  the  sixth  and  last  par^ 
agraph  revoked  other  wills. 

Sucb  negodatioaE  and  settlements  were  had 
between  the  widow  and  her  eblldm  as  that 
die  and  the  two  sons  released  to  Mrs.  Elisa- 
beth Kati«ibcrgeE  all  oC  their  interests  tn 
tbe  heuse  and  let  fat  Mem^ds.  After  Mrs. 
KatxenbergCT  tftm  arqnired  the  sole  Interest 
in  the  house  and  lot,  she  and  her  hnsband, 
the  complainant  William  Katzenbover,  con- 
traeted  tfo  sell  this  property  to  the  defend- 
ant. Ihidley  8.  Weaver,  the  consideration  ex- 
pressed in  the  contract  being  911,000,  but 
of  this  was  eeally  fior  the  furniture  tn 
the  house,  which  bad  afcwidy  been  delivered 
and  iwid  for.  After  the  contract  was  enter- 
ed Into,  Mr.  Weaver  declined  to  receive  a 
deed  to  the  property,  upon  tbe  ground  that 
be  eould  not  get  a  good  tlHe.  His  objection 
to  tbe  title  was  that  under  the  Hourtb  para- 
graph of  the  will,  quoted  above,  the  children 
of  Mrs.  Katzenberger  and  also  of  her  two 
brothers  took  an  Interest  in  the  property. 
Upon  tbe  foregoing  objection  being  made. 
Katzenberger  and  wife  filed  a  bill,  the  orig- 
inal btn  In  the  present  ease,  for  the  purpose 
of  obtaining  a  specific  performance  of  tbe 
contract,  tendering  with  the  bill  a  deed  duly 
executed  by  themselves.  No  one  was  made 
a  defendant  to  this  Mil  bat  Mr.  Weaver.  He. 
however,  filed  an  answer  and  cross-bill,  bring- 
ing In  as  defendants  to  the  cross-bill  Bemicp 
Cans,  tile  danghter  of  Sols  Cans.  Leab,  Rosa- 
Hn,  and  Jacob  Gans,  tbe  children  of  Gus  M. 
Cans,  and  Irene  De  Toong  Hyman  and  Wil- 
liam M.  Katzenberger,  children  of  the  eom- 
plnlnant  Elizabeth  M.  Katrenlwrger;  also 
Edward  Hyman,  the  husband  of  the  said 
Irene.  He  also  made  defendants  to  the  cross- 
bill tbe  original  complainants,  William  Katz- 
enberger and  bis  wife,  the  said  Ellcnbeth. 
AH  of  the  aforesaid  children  were  minors  and 
nonresldentB  of  the  state,  and  were  duly 
brought  before  the  court  by  publication.  A 
guardian  ad  litem  was  appointed  to  represent 
the  Interests  of  each,  and  he  answered  for 
each  of  them.  There  was  an  order  pro  con- 
fesEo  taken  against  Edward  Hyman,  who 
had  been  legally  brought  before  the  court. 
Tbe  original  complainants,  Katzenberger  and 
wife,  demurred  to  tlie  cross-bill,  on  the  ground, 
among  other  things,  that  the  above-mention- 
ed children  were  not  yxopes  parties.  The 
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chancellor  sostained  the  demurrer,  and  dla> 
mimed  the  croaa-bUl  on  the  ground  that  the 
minor  defendants  above  mentioned  bad  no 
Interest  In  tfae  property,  and  were  lmpxop> 
erlj  made  def8ndant&  He  thereupon  besid 
tbe  case  upon  tbe  orlgSnal  bill  and  ansiw, 
adjudged  ttiat  the  title  was  good,  and  decreed 
a  spedfle  performance  as  prayed  In  said 
eflglnal  bill.  The  .de£»idant  WcaTcr  has 
appealed,  and  assigned  errors.  The  minora 
hare  also  assigned  errors. 

Tbe  chief  qnestkm  to  be  determined  arises 
upon  tbe  cooatructloik  of  the  wlU.  For  the 
SMWllitnt  It  la  insisted  that,  under  a  tnw 
constmctlon  of  tbe  fourtb  paragraph  of  tbe 
abOTe-mentioned  wUl,  tbe  minor  defendants 
to  the  croBs-blll  took  some  kind  of  Interest  In 
the  pn^frty.  Complainants  In  the  orlgbial 
tdll  deny  that  this  Is  tbe  true  constxuctloi^ 
and  Insist,  ondar  tbe  antluffllty  of  Vaughn  r. 
Gator,  86  Tenn.  802,  2  B.  W.  202,  and  ICeacb- 
am  T.  .Graham,  98  Tenn.  190,  89  8.  W.  12, 
that  nnder  a  true  conBtnietlon  of  the  mSA 
fourth  paragraph  tbe  aforesaid  minors, 
grandchildren  of  Jacob  Gans,  conld  take  no 
interest  otc^t  In  the  erent  ot  tbetr  ra- 
spectlTe  parents  dying  beCme  the  death  <^ 
tbe  testator,  and  Oat,  Inasmaeh  as  all  vt 
Jacob  Gana'  cblUren  sarrtrad  blm,  tb^  es- 
tates became  absolute. 

In  Vaoghn  t.  Oator,  the  'coOb^  eonjrtmed 
read  as  follows:  "Fmr  tbe  pmpose  of  msUng 
a  change  In  tbe  beqnest  to  Basil  Bmltb;  In 
tbe  event  Basil  Smith  dies  without  lawful 
Issue,  then  the  property  herein  bequeathed 
shall  revert  to  my  eatate  and  be  equally  di- 
vided among  tbe  other  named  belra  In  said 
will,  of  which  this  Is  a  codlcU."  Tbe  words 
"dies  without  lawful  Issu^  were  eons&oed 
to  mean  death  during  tiie  lifetime  of  the  tes- 
tator. Basil  Smith  survived  tbe  testabv, 
and  died  several  years  aftv,  without  Issae, 
bis  mother  surviving  blm.  It  wss  held  that 
iqran  tfae  death  of  the  testator,  leaving  Basil 
&nlth  surviving,  the  estate  of  the  latter  be- 
came absolute,  and  iqmn  his  death  without 
issue  his  mother  took  the  estate  as  bis  heir 
at  Uw. 

In  the  case  of  Bfeacbam  t.  Graham,  so 
much  of  tbe  wlU  as  is  pertinent  to  the  pres- 
ent Inquiry  was  as  follows:  After  giving  an 
estate  to  the  testator's  daughter,  TbomaBella, 
tbe  will  proceeded,  "In  the  event  of  her  death 
without  living  children,  her  share  of  tbe  es- 
tate to  go  to  my  sons,  John  M.  and  Harry 
equally;  and.  In  case  either  of  them 
shall  be  dead,  leaving  living  children,  then 
to  their  child  or  children."  The  words  "In 
the  event  of  her  death  without  living  cbll- 
dren"  were  held  to  mean  In  tbe  event  of  ber 
death  vrlthoot  living  children,  before  tbe 
death  of  the  testator;  and  It  was  further 
held  that,  having  survived  the  testator,  she 
took  the  absolute  estate.  OS  Tenn.  IM.  207, 
39  8.  W.  13. 

It  Is  observed  that  in  both  of  these  cases 
tbe  event  provided  against  was  the  dying 
wtttMOt  child  or  fiblldzen;  and  in  these  cases, 


and  the  numerous  anthorltleB  dted  in  the 
latter  opinion.  It  Is  Indicated  as  a  general 
rule  tliat,  where  thwe  Is  a  limitation  over 
upon  the  dying  of  one  vrltbont  cUldreD  or 
Issue,  wltbont  more,  and  an  estate  Is  givra 
socb  one,  tbe  wqrds  shall  be  bdd  to  Import 
a  death  in  tbe  lifetime  of  tbe  testator.  As 
thus  stated,  tbe  present  case  does  not  fall 
within  tbe  scope  of  tbe  two  cases  referred  to, 
tnasmnch  as  tbe  will  Involved  In  the  present 
controvert  involves  ttte  contingency  of  tbe 
devisees  and  legatees  ot  tbe  testator,  his  chil- 
dren, dying  leaving  children.  This  apparent 
divergence  has  Induced  tbe  eltatlfHi  on  tbe 
part  of  counsel  tot  defendant  Weaver,  and 
also  on  the  part  of  tbe  guardian  ad  litem.  <a 
Mveral  of  our  reported  cases,  which,  when 
cncsocUy  examined,  seem  to  s<mH>rt  th^ 
contention.  These  cases  wUl  be  presently 
eonstdered. 

Tbe  rule  annoanced  in  Meaelmm  v.  Gra- 
ham, and  Indicated  in  Vaughn  t.  Catn:.  is 
but  a  particular  expression  of  a  nmch  wider 
rula  of  comrtmetlon  ap^loalde  to  wills. 

In  a  Jarman  on  Wills  <Bandcrtpih  A  Tal- 
ootfB  Ed.)  O06,  it  Is  said  that,  where  a  be- 
qoest  Is  made  to  a  parson,  wlfli  a  gift  over 
in  case  of  Us  deaths,  a  question  arises  wheth- 
er tbe  testator  uses  ttie  vrords  'in  case  of  In 
tbt  sense  of  "wff*  or  "from,"  and  thereby  as 
restrictive  of  the  prior  beqnest  to  a  life  in- 
terest—that is;  as  reducing  a  gift  to  take  ef- 
fect on  tbe  decease  of  tbe  inior  legatee  under 
all  dicnmstances— or  wltti  tbe  view  to  create 
a  bequest.  In  defeasance  at  or  in  snbstttu- 
tkm  for  tiie  prior  one,  in  the  event  of  the 
death  of  tbe  legatee  in  some  contlngwcy. 
*«The  dUBculty  In  such  eases,"  continues  tbe 
author,  "wciaea  from  the  testator  baring  ap- 
plied terms  of  contingency  to  an  event  of  all 
others  the  most  certain  and  Inevitable,  and 
to  satlB^  which  terms  It  Is  necessary  to  con- 
nect with  desth  some  circumstance  In  asso- 
ciation vrlth  which  It  Is  contii^nt:  Tlut 
circumstance  Is  naturally  tbe  time  of  Its 
bsppenlng;  and  snch  time,  where  tbe  bequest 
Is  Immediate  (L  e.,  in  possesslonK  necessarily 
Is  the  death  of  the  testator,  there  being  no 
other  period  to  which  the  words  can  be  re- 
ferred. Hence  It  has  bec<mie  an  establlBhed 
rule  that  where  the  bequest  Is  simply  to  A., 
and  to  case  of  his  death,  ot  if  be  die,  to  B., 
A.,  surviving  tbe  testator,  takes  absolutely." 
Tbe  foltowlng  cases  are  cited  In  support  of 
the  rule:  Lowfleld  v.  Stoneham,  2  Stra. 
1261;  Northey  v.  Burbage,  Pre.  Oh.  471; 
Hinckley  v.  Simmons,  4  Ves.  160;  King  v. 
Taylor,  B  Ves^  806;  Turner  v.  Moor,  6  Ves. 
550;  Cambridge  v.  Itons,  8  Ves.  12;  Webster 
V.  Hale,  Id.  410;  Ommaney  v.  Bevan,  18  Ves. 
29t;  Wright  v.  Stevens,  4  B.  ft  Aid.  B74. 

In  Theobald  on  Wills,  p.  830.  the  follow^ 
ing  rules  are  laid  down  fw  the  constmctloD 
of  such  clauses:  "If  there  Is  an  immediate 
gift  to  A.,  and  a  gift  over  In  case  of  his  death, 
or  any  similar  expression  implying  the  death 
to  be  A  contingent  event,  the  gift  over  irttt 
take  effect  only  to  the  ev^t  ot  ^*a  death  be- 


Digitized  by  Google 


940 


7S  SOUTHWBSTBBN  BBPOBTBB. 


(Icdh. 


fore  tbe  testa^"— citing  Lwd  Blndon  t. 
Earl  of  Suffolk.  1  P.  Williams,  96;  Crlgan 
T.  Balnea.  7  Sim.  40;  Taylor  v.  Stalnton.  2 
Jnr.  (N.  S.)  634.  "Bo.  too.  ft  gift  to  aereral, 
and  in  case  of  tlie  deatb  of  either  In  the  life- 
time of  the  otbera,  or  other,  was  confined  to 
the  death  befwe  tbe  teetatoFt  the  deatb  of 
one  before  the  other  being  a  certain  and  not 
a  contingent  event"— citing  Howard  t.  How- 
ard. 21  B.  550.  "It  makes  no  difference  that 
tbe  gift  In  case  of  A.*b  death  la  to  his  chil- 
dren." Slade  T.  Mllner,  4  Had.  144;  Scbenck 
T.  Agnew,  4  K.  ft  J.  405.  And  the  rule  ai»- 
plles  In  derlses  of  realty,  as  w^  as  in  be- 
quests of  perscmalty.  Bogers  T.  Bogers,  7  W. 
R.641. 

Speaking  fartbo*  of  the  mle,  Mr.  Jarmau 
■ays:  "The  case  of  Trotter  t.  Williams  (Pre. 
Cb.  78;  2  Eq.  Cases,  Al.  S44)  appears  to  bare 
carried  this  constmctlon  to  a  great  extent 
J.  S.  bequeathed  to  A.  600  pounds,  to  B. 
600  pounds,  and  in  a  like  manner  gave  900 
pounds  apiece  to  five  others,  and.  If  any 
died,  then  her  legacy,  and  also  the  residue 
of  his  personal  estate,  to  go  to  such  of  them 
as  should  be  thea  living,  equally  to  be  di- 
vided betwixt  them  aU.  The  court  held  that 
these  WOTds  referred  to  her  dying  before  the 
testator,  so  tliat  Hie  death  of  any  of  the 
legatees  after  would  not  carry  it  to  the  sor- 
vlvors.  The  word  then'  seemed  to  present 
some  difficulty  In  the  my  of  the  construction 
adopted  In  this  ease.  It  f<riIowed  Immediately 
after  the  reference  to  the  deatb  ot  the  l^tee, 
and  might  with  great  fusibility  liave  been 
held  to  refer  to  tiiat  event  whenever  It  ahould 
bapi>en,  for  a  testotor  could  hardly  totend  to 
make  existence  at  a  period  anterior  to  hte 
own  deatii  a  necessary  qnallflcatlon  of  a 
legatee.  This  case  exhibita  tbe  extreme  point 
to  which  tbe  construction  In  that  direction 
has  been  carried." 

Numerous  other  llluatratlons  might  be  giv- 
en from  tbe  cases  referred  to  In  the  text 
of  Jarman,  and  In  the  notes  of  the  edition 
referred  to,  but  the  foregoing  will  suffice.  It 
Is  clear,  on  comparing  tbe  fourth  paragraph 
of  the  will  of  Jacob  Gans  with  the  rule 
above  announced,  that  the  fwmer  falls  with- 
in tbe  terms  of  the  latter,  and  Is  controlled 
by  It  But.  before  leaving  the  subject  we 
shall  say  a  few  words  In  explanation  of  the 
cases  to  our  own  Beporte  referred  to  by 
counsel  as  being  in  contravention  ot  the  rule. 
Before  referring  to  these  cases,  however.  It 
Is  necessary  that  we  should  note  the  follow- 
ing qnallficatlonB  of  tbe  mle:  Mr.  Jarman 
says:  "But  alttiou^.  In  the  case  of  an  Im- 
mediate gift  It  Is  generally  true  that  a  be- 
quest  over.  In  tbe  event  of  the  death  of  the 
preceding  legatee,  refers  to  that  event  oc- 
curring In  tbe  lifetime  of  tbe  testator,  yet 
this  construction  is  only  made,  ex  necessi- 
tate rel.  from  the  absence  of  any  other  period 
to  which  the  words  can  be  referred,  as  a 
testator  Is  not  supposed  to  contemplate  the 
event  of  himself  survivtog  the  object  of  bis 
Dounty;  and  consequently,  where  there  Is 


another  pcdnt  of  tlma  to  wUch  such  Ajlng 
may  be  refened  (as  obviously  Is  the  case 
where  the  bequest  is  to  take  effect'  to  posses- 
sion at  a  period  mbsequent  to  the  testator's 
decease),  the  words  to  question  are  consid- 
ered aa  extending  to  the  evoit  ot  the  legatee 
dying  In  the  tot«val  of  the  testator's  de- 
cease and  the  period  of  vesting  in  posstsaion." 
It  Is  elsewhere  diown  to  the  text  that  qoall- 
tylng  expressions  used  to  the  will,  or  attend- 
ant circumstances  ivoven,  may  suffice  to 
make  tbe  words  under  consideration  refer  to 
death  at  any  period.  Sundry  lUnstrattona  are 
given  to  the  text;  but  we  need  not  tocumber 
this  opinion  with  ttiem.  With  tbe  principle  to 
view,  we  shall  now  examtoe  the  caaes  refer- 
red to. 

Alston  V.  Davis.  2  Head.  268,  could  in  no 
event  aK>ly.  The  dause  of  the  will  tbm  re- 
ferred to  contains  directions  to  the  executors, 
and  henoe,  of  necessity,  referred  to  a  date 
after  the  testator's  death,  when  the  ex- 
ecutors would  be  to  toe  dlschaxge  of  tMelr 
duties. 

,  In  Oowan.  McGlung  ft  Co.  v.  Wells,  5  Ijca. 
682,  the  clause  under  examination  read  as 
fbllows:  "I  direct  that  should  my  son  La- 
ther F.  Wells  die  without  heln^  then  and  to 
that  case,  toe  property  that  I  have  hereby 
given  to  him  sball  be  equally  divided  be- 
tween my  three  daughters,  Unda  Lane. 
Louisa  Nash,  and  Lavena  Miller."  Oonstm- 
tog  this  clause,  the  court  said;  "If  the  con- 
tingency happens,  toe  limitation  over  to  fa- 
vor of  toe  sisters  takes  effect;  if  it  does  not 
happen,  toe  abaolute  gift  to  toe  first  taker 
remains  tmdlsturbed;  and  to  ntitoer  event 
do  the  children  of  Lutow  F.  take  any  toter* 
est  under  toe  wUl." 

The  will  to  the  case  referred  to  came  vp 
for  construction  after  toe  deato  itt  toe  tes- 
tator, and  tbe  court  and  connael  seem  to  have 
tacitly  regarded  the  matter  from  tbe  stand- 
point of  toe  then  existing  status,  and  to  have 
assumed,  wltooot  stating  the  point,  that  the 
death  referred  to  was  deatb  after  toe  deatb 
of  toe  testator.  There  may  have  been,  and 
we  must  infer  toat  toere  were,  other  parts 
of  tbe  wlU,  not  stated  to  tSie  oidnloD,  which 
made  tbe  potot  clear,  only  a  small  portion  of 
toe  will  being  set  out  The  mle  of  cons^c- 
tlon  which  we  have  under  consId«atIon  to 
the  present  case  was  not  referred  to  to  any 
way,  and  does  not  seem  to  have  been  to  toe 
ndnd  of  the  court  or  of  toe  Judge  dellrerlng 
toe  opinion,  at  toe  time.  If  toere  was  noth- 
tog  to  otoer  parte  of  toe  will  eiplatoing  the 
language  used,  or  no  circumstances  shown 
todlcatlng  toat  toe  testator  had  to  mind  a 
deato  subsequent  to  his  own.  It  would  se«n 
toat  this  case  should  have  beat  dedded  dif- 
ferently, according  to  toe  [winciple  recognized 
and  enforced  to  tbe  later  cases  of  Vaughn  v. 
Oator,  supra,  and  Meacham  v.  Qcaham.  su- 
pra; yet  on  toe  assumption  that  a  death 
after  toe  testator's  deato  was  Indicated  by 
other  expressloDS  to  toe  will,  toe  proper  le- 
gal consequences  were  deduced,  and  the  case 
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was  correctly  decided.  However,  as  tlie  rule 
of  eoDStractlon  under  examination  In  the  pres- 
ent case  was  not  considered  In  Cbwan,  Mc- 
(^tmg  &  Co.  T.  Wells,  that  case  cannot,  as 
pointed  out  below,  be  taken  as  an  authority 
against  the  role. 

In  Hottell  T.  Browder,  13  Lea,  676,  It  ap- 
pears that  the  will  was  executed  when  the 
testator  was  very  low,  was  unable  to  sit  up, 
never  expected  to  recover,  and  In  fact  was 
npon  his  deathbed;  and  his  daughters  were 
strong  and  healthy.  Th«e  facta  were  suffi- 
cient to  negative  the  construction  that  the 
testator  referred  to  his  daughters  dying  be- 
fore his  death,  and  to  give  to  the  expression 
"In  case  of  the  death  of  either  of  my  daugh- 
ters" (the  clause  being,  "and  In  case  of  the 
death  of  either  of  my  said  daughters  above 
named,  then  my  will  is  that  all  the  part  of 
my  estate  which  I  hereby  give  to  her  shall 
go  and  descend  to  her  children")  the  general 
meaning  of  death  at  any  time.  And  It  was 
so  held  in  that  case. 

In  Stovall  V.  Austin,  16  Lea,  700,  704,  700 
n  appeared  that  the  codicil  was  made  two 
days  before  the  death  of  the  testator;  also 
that  the  language  used*  in  the  codicil,  which 
was  the  portion  of  the  will  under  construc- 
tion, was  that,  in  the  event  of  the  death  of 
testator's  daughter  or  daughters  leaving  a 
child  or  children,  "such  child  or  children  shall 
succeed  to  and  take  all  the  rights  of  Its  or 
their  mother,"  etc.  The  words  "succeed  to 
and  take"  indicated  that  the  testator  was 
looking  to  a  time  beyond  bis  death,  and  that 
the  words  "In  the  event  of  the  death  of  ei- 
ther of  my  said  daughters"  should  bear  the 
general  meaning  of  death  at  any  time. 

In  Armstrong  v.  Douglass,  89  Tenn.  219, 
14  S.  W.  604,  10  U  R.  A.  85,  no  reference 
to  the  rule  under  consideration  was  made. 
The  court  was  considering  another  rule  al- 
together—the rule  against  perpetuities.  How- 
ever, It  seems  to  have  been  assumed  In  that 
case  that  the  language  was  broad  enough  to 
cover  death  at  any  time,  either  before  or  aft- 
er the  testator's  death.  And  manifestly  this 
assumption  was  correct,  as  will  be  seen  from 
reading  the  fourteenth  and  fifteenth  clauses 
together  of  the  will  there  copied.  When  so 
taken  together,  they  show  beyond  contro- 
versy that  the  testator  was  referring  to  a 
period  beyond  his  death. 

As  already  Intimated,  in  none  of  the  cases, 
except  In  Hottell  v.  Browder,  was  the  rule 
referred  to  In  the  present  case  considered, 
or  apparently  at  aU  In  the  mind  of  the  court 
at  the  time.  We  shall  add  the  observation 
that,  although  a  case  should  be  found  pre- 
senting a  state  of  facts  to  which  the  rule 
might  have  been  applied,  yet  if  the  court  did 
not  have  the  rule  In  mind,  and,  upon  some 
other  ground  than  an  intentional  disregard 
of  It,  reached  a  conclusion.  In  the  solution  of 
the  case,  the  same  as  that  which  would  have 
heeu  reached  upon  a  purposed  disregard  of 
It,  such  case  would  not  be  authority  for  the 


proposition  that  the  court  had  abrogated  or 
declined  to  enforce  the  rule. 

Recurring  now  to  the  case  In  hand,  we  have 
already  Indicated  the  construction  which  we 
think  the  will  should  bear.  It  remains  to 
state  that  we  are  of  the  opinion  that  the  chll- 
I  dren  of  Mrs.  Katzenberger  were  proper  par- 
I  ties,  and  the  demurrer  to  the  cross-bill  should 
I  not  have  been  sustained  on  the  ground  that 
they  were  not  proper  parties.  The  cross-com- 
plainant had  the  right  to  bring  them  before 
the  court  for  the  purpose  of  settling  their 
claims,  and  thereby  removing  any  doubt  that 
might  be  cast  upon  his  title.  Of  course,  the 
question  of  construction  could  have  been  set- 
tled with  no  one  before  the  coturt  except  the 
original  complainants  and  the  defendant. 
Weaver;  but  the  decree  would  not  have  been 
binding,  as  res  adjudicato-,  on  the  children. 
We  do  not  think  that  the  children  of  the  two 
brothers  of  Mrs.  Katzenberger  were  proper 
parties,  as  under  a  true  construction  of  the 
will  they  could  In  no  event  take  thereimder 
'  the  property  devised  to  Mrs.  Katzenberger; 
but,  as  tb^e  was  no  demurrer  directed  spe- 
cially to  their  status  before  the  court  they 
will  have  to  remain  In  the  cause  until  the 
final  decree. 

No  final  decree  granting  a  specific  perform- 
ance can  be  entered  In  this  court,  owing  to 
the  fact  that  the  cross-bill  is  before  the  court 
on  the  demurrer  of  the  original  complainants. 
All  that  can  be  done  here  Is  to  enter  a  de- 
cree construing  the  will  In  the  msnner  above 
directed,  and  remand  the  cause  for  Issue  on 
the  cross-bill,  and  other  proceedings  looking 
to  a  flnal  decree  settling  the  rights  of  the 
parties. 


MEMPHIS  NBWS  PUB.  00.  r.  SOUTHBIRN 

BT.  CO.  et  a1. 
(Supreme  Court  of  Tennessee.   Jane  80,  1903.) 

OARRIBRS— CARRIAQB  OF  FRBIQHT— DUTT  TO 
CARRY— UNLAWFUL,  DISCRIMINATION  —  SPE- 
CIAL CONTRACTS— ACTIONS  BY  8HIPPBHS— 
DBFBNSBS  —  EQUITABLE  RELIEF  —  CONOI- 
TI0N&-A8SUHPTI0N  OF  BURDEN. 

1.  A  railroad  company  contracted  with  a 
newspaper  publisher,  agreeing -to  ran  a  special 
early  morning  train  carrying  only  the  news- 
papers  of  the  pablish^,  in  consideration  of  the 
publishing  coiqpany  guarantying  to  It  a  cer- 
tain revenne  from  the  operation  of  the  train. 
This  train  became  one  of  Its  scheduled  trains, 
and  was  advertised  as  such.  It  was  controlled 
exclusively  by  the  company,  and  all  the  rev- 
enue derived  from  its  operation  In  the  carrying 
of  passengers  and  freight  was  its  property. 
Utld,  that  the  railroad  could  not,  relying  on  its 
contract,  refuse  to  carry  on  such  train  news- 
papers tendered  it  by  a  rival  publishing  house, 
which  offered  to  comply  with  all  the  condi- 
tions as  to  guaranty,  indemnity,  etc.,  complied 
with  by  the  house  making  the  contract,  and 
such  refosal  constituted  an  illegal  discrimina- 
tion between  persons  of  the  same  class. 

2.  The  fact  that  the  publishing  company  so- 
licited the  institution  of  the  tram  service  and 
sapported  it  by  a  large  ootlsy  of  money  during 
its  early  days  did  not  change  the  rule,  nor 
make  the  train  a  spedal  one,  chartered  for  a 
special  purpose. 
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S.  It  vas  th^  daty  of  tfae  railroad  compsnr 
to  forward  the  papers  tendered  it.  vithoat  dia- 
criminatioa  ia  Ume  or  order  of  sbipment;  and 

it  could  not  refuse  to  carry  papers  of  the  rival 
house  on  the  early  monilng  train,  on  the  ground 
that  it  bad  other  trains  going  out  later  io  the 
day. 

4.  The  early  morning  train  being  la  opera- 
tlon,  the  railrond  company  conid  not  rffuse  to 
nocomiDOdfite  tfae  rival  paHiehins  bouse,  and 
defend,  when  nued  for  auch  refusal,  on  the 
grouad  that  such  bouse  could  onake  a  special 
contract  similar  to  that  made  by  the  first  bouse. 

5.  In  a  suit  by  a  publinhiug  house  against  a 
railroad  company  for  refusal  to  carry  Its  pa- 
pers on  an  early  raoroing  train,  which  was 
put  in  service  by  the  railroad  ouder  a  coDtract 
with  another  pnbllshlng  house  which  stipa- 
lated  that  the  railroad  company  should  not 
forward  tlic  papers  of  anf  other  house  than 
tbe  contractor,  the  contracting  bouse  could  not, 
when  mnde  a  party  to  the  suit  by  its  rival,  file 
a  croBs-bill,  and  thereby  work  out  any  equities 
that  it  might  hare  against  it  on  account  of 
expenses  incurred  through  tbe  egtablishmont 
and  early  maintenance  of  the  train  servico. 

6.  The  granting  of  such  relief  would  be  im- 
practionWe.  ss  an  account  could  not  lie  stated 
which  would  do  equal  Justice  to  the  parties, 
since  it  would  be  tmponible  to  ascertain  tbe 
bind  or  value  of  the  advantages  which  should 
be  taken  into  account,  derived  by  tbe  contract- 
or from  the  enterprise. 

7.  If  bound  to  contribute  to  mch  expenses  at 
all,  the  rival  house  could  only  be  required  ta 
contribute  to  the  extent  of  its  proportional 
part  of  the  service;  other  shippers,  who  had 
availed  tliemtielTes  tliereof,  being  equally  lia- 
ble to  contribution. 

8.  Since  the  railroad  company  was  bound, 
under  its  duty  as  a  common  carrier,  to  carry 
any  freiRbt  property  tendered  to  It,  neither  tbe 
raUrood  nor  the  boose  contmrtlDg  tat  the  serv- 
ice could  impose,  as  a  condition  of  acceptance 
and  delivery  of  poods  tendered,  an  obligation 
to  Rhnre  the  biirdpn  of- cptablisliing  the  service 
Toluntarily  aasomed  by  the  contracting  house. 

Appeal  from  Chancery  Court.  Shelby  Coun- 
ty; F.  H.  HelsiEcIl,  Chancellor. 

Bill  for  an  inJunctloD  by  tbe  Memphis  News 
Publishing  Company  against  the  Southern 
Railway  Company  and  tbe  Commercial  Pub- 
liabing  Company.  Fnun  a  decree  for  plain- 
tiff, defendants  appeal.  AfOrmed. 

F.  P.  Poston  and  Wright,  Peters  &  Wright, 
for  appellants.   O.  T.  Fitzhugh,  for  appellee. 

BEARD,  C.  J.  This  ts  an  Injunction  bill, 
filed  by  the  complainant,  a  corporation  organ- 
ized under  the  laws  of  Tennessee,  against  the 
Southern  Railway  Company,  a  corporation 
chartered  by  the  state  of  Virginia,  engaged  In 
operating  a  line  of  railroad  running  between 
tbe  cities  of  Memphis  and  Chattanooga,  and 
the  Commercial  Publishing  Company,  a  cor- 
poration with  a  charter  Issued  under  the  au- 
thority of  the  state  of  Tennessee.  The  first 
and  third  of  these  corporations  are  engaged 
In  the  publication  and  circulation  of  two  daily 
newspnpprs,  and  have  their  situs  in  the  city 
of  Memphis,  and  the  Southern  Railway  Com- 
pany Is  a  cnramon  carrier  of  freiplit  and  pas- 
sengers between  the  termini  moiitloncd.  The 
controversy  arises  out  of  a  refusal  upon  tbe 
part  of  tbe  railway  company  to  receive  and 
carry  u^ion  Its  train  No.  6,  scheduled  to  Imre 
Memphis  tar  Quntsvllle,  Ala.,  each  morning 


at  4:30  tfclo<*,  packages  containing  newRpa- 
pers  pnbllsbed  by  tbe  complainant  oompany 
and  put  up  for  delivery  at  certain  stations 
along  the  Hne  of  Bald  railroad;  the  refnsal 
being  based  upon  tbe  ground,  alleged  by  the 
railway  company,  that  by  the  terms  of  a  con- 
tTEct  already  existing  between  It  and  tbe  Com- 
mercial Publlahlng  Company  it  was  prohibited 
from  carrying  any  other  newspaper  than  sucli 
as  was  published  by  that  company.  Tbe 
facts,  conceded  In  the  pleadings  or  found  In 
the  agreed  stipulatton  of  counsel  In  the  nc- 
ord,  are: 

Tbe  defendant  tbe  Commercial  PuMisblns 
Company  was  on  tbe  20th  of  Noveml»er.  1901. 
and  had  been  for  years  prior  thereto,  engaged 
tn  the  publication  dally  of  a  newspaper  called 
tbe  "Commercial -Appeal,"  of  wide  circulation, 
and  especially  with  many  subscribers  living 
along  the  line  of  the  railroad.  At  ttiat  time 
there  was  no  early  train  service  out  of  Mem- 
phis by  which  newspapers  could  be  carried  to 
points  between  that  place  and  Hnntavllle.  a 
point  on  the  road  situated  in  the  state  of  Ala- 
bama. Conceiving  the  Idea  that  the  value  of 
ftfl  newspaper  would  be  larpely  enhanced  by 
tbe  establishment  of  such  train.  It  entered  into 
a  contract  with  the  Sontbem  Railway  Com- 
pany, tbe  terms  of  which,  so  Car  as  It  Is  nee- 
esary  to  state  them,  may  be  siimmnrlzed  a<- 
follows:  (1)  The  railway  company  agreed  to 
operate  a  passenger  train,  consisting  of  an  en- 
gine, a  combination  passenger  and  baggage 
car,  and  at  least  one  passenger  couch,  between 
Memphis  and  Huntsvllle,  leaving  Slemphis 
about  4  a.  m.  dally,  and  reaching  Huntsvllle 
at  or  about  10:40  a.  m.,  and  on  its  return 
trip  departing  from  the  latter  place  about 
T50  a.  m.  and  arriving  at  Memphis  about  2^>0 
p.  m.  (2)  It  agreed  to  forward  upon  said 
train  all  newspapers  which  tbe  Commercial 
Publishing  Company  might  desire  to  distrib- 
ute between  Memphis  and  Huntsvllle,  and  to 
transport  upon  such  train  dally  also  such  em- 
ployes of  the  Commercial  Pnblipblng  Company 
as  might  be  necessary  to  handle  the  same, 
and  also  to  forward  daily  on  a  freight  train 
such  newspapers  to  points  east  of  Huntsvllle; 
also  to  operate  Its  own  hand  car  or  velocipede, 
at  its  own  risk  and  expense,  over  Its  branch 
line  to  Somorville,  Tenn.,  from  the  town  of 
Moscow.  (3)  It  ftn-ther  agreed  to  refuse,  so 
far  as  It  might  lawfully  do  so  without  violat- 
ing the  postal  laws,  rules,  and  regulations 
of  the  United  States,  to  carry  upon  said  train 
the  newsimper  or  publication  of  any  other 
publishing  company;  but  other  newspapers 
or  publications  were  to  be  transported  upon 
any  other  train  or  trains  of  tbe  railway  com- 
pany except  the  one  In  question.  (4)  Tbe  con- 
tract further  provided  that  the  railway  com- 
pany might  carry  on  said  train  all  such  pas- 
sengers and  their  baggage,  express  matter, 
and  other  business  usually  accommodated  up- 
on passenger  trains,  as  might  be  offered,  upon 
such  rates  or  terms  as  It  might  prescribe,  and 
should  retain  all  earnings  and  revenue  derived 
from  tbe  operation  of  these  tiains.    fJS)  It 


Digitized  by  Google 


Tens.) 


UBHPHIB  NBWB  PUB.  00.  t.  SOUTHBBN  BT.  CO. 


943 


-was  alM  provided  that  tbe  vza^iojem  of  tbe 
Commercial  Publishing  Company  were  to  be 
under  the  ezdtulTe  control  of  tbe  railway 
company,  and  amenable  to  the  erdm  and  In- 
Btroctloas  of  Its  eonduetor,  and  to  the  reasMi- 
able  mlee  and  resiilatiena  of  tlie  carrier  com- 
pany. In  consideration  of  these  andertaldiigs 
on  the  .part  of  the  raiiway  company,  en  Its 
part  the  Commercial  PnUlghlng  Company  In 
this  contract  guarantied  to  the  railway  cem- 
pany  a  revenue  from  the  operMton  of  this 
train  of  $125  for  each  one  of  tbe  Foend  trips 
CMitMuplated  by  the  contract,  and  agreed  to 
pay  the  railway  company  the  difference  be- 
tween the  gross  earnings  «f  each  of  these 
trips  and  this  aom.  The  Commavial  Publfah- 
Ing  Company  farther  agreed  to  indennlfy 
the  railway  company  against  all  demawto, 
suits,  Judgments,  or  aaras  of  money  aecrofag 
to  the  publishing  company  or  any  one  or 
more  of  Its  employte  and  to  protect  It  agaliMt 
any  claims  of  the  emploj£e  of  the  pidjllslilng 
company  and  tbe  cost  of  defending  them.  If 
suits  were  brought  agaUwt  It.  In  other  words, 
the  pubUfiblng  company  agreed  to  be  re- 
sponsible for  all  costs,  demands,  and  claims 
growing  out  of  tbe  operatkm  of  the  train 
and  Incurred  In  handling  papers  by  and 
transporting  employte  of  tbe  pubitsfatng  com- 
pany. It  also  undertook  to  publish  daUy 
a  schedule  time-card  of  the  railway  com- 
pany In  the  Commercial- Appeal,  as  the  same 
might  be  promulgated  from  time  to  time, 
with  oil  desired  changes  and  correctiona  there- 
in as  might  from  time  to  time  be  made, 
and  also  to  publish  500  inches  of  any  adver- 
tising matter  desired  by  the  railway  Company, 
all  of  which  should  be  done  at  the  expense  of 
the  C<Hnmercial  Publishing  Company.  The 
railway  company,  however,  agreed  to  grant 
a  reasonable  amount  of  free  transportation 
over  Its  lines  to  the  piUiUshing  company.  Tbta 
contract  took  effect  December  1,  1901,  an^ 
was  to  continue  until  December  81,  1902,  with 
the  rl^t  of  renewal  for  a  further  period  of 
one  year.  The  train  thus  provided  for  was 
soon  thereafter  put  In  operation  by  the  Sontih- 
ern  Railway  Company,  and  it  Is  axreed  In  tlie 
cauae  that  It  was  ooe  of  its  scbeduled  trains, 
and  was  advertised  to  the  public  as  such.  It 
Is  also  agreed  that  It  was  controlled  exclusive- 
ly by  that  company,  that  all  of  the  revenue 
derived  from  Its  oi>enitlon  was  Its  property, 
and  that  It  cuTicd  pnsspn^era  and  tlielr  bag< 
gi^e.  tbe  United  States  mall,  express  matter, 
newspapers  of  tlie  Commercial  Publishing 
Company,  and  all  such  other  freight  as  if 
usually  transported  on  passenger  trains  at  a 
commercial  railroed. 

On  the  4th  of  May,  1902.  the  complataant 
beRan  In  tbe  dty  of  Memphis  the  publica- 
tion and  issuance  of  a  dolly  momlog  paper 
called  tlie  "Memphis  Morning  News,"  and 
immediately  secured  several  thousand  sub- 
scribers In  the  territory  reached  by  this  line 
of  railroad.  Desirous  of  reachlug  these  sub- 
scribers at  as  early  hour  as  possible,  tbe 
complainant  demanded  the  right  to  ship  as 


freight  its  [>ackages  of  newspapers,  properly 
directed  to  its  several  agents  at  the  various 
stations  along  the  line  of  the  railroad  where 
the  train  was  scheduled  to  stop,  and  tendered 
the  vsnal  charges  on  the  same.  This  de- 
mand, however,  was  refused  by  tbe  rnlhray 
company,  upon  the  ground  that  It  was  re- 
strained f^m  such  carriage  by  the  terms 
of  Its  contract  with  tl»e  Commercial  Publish- 
ing Company.  Upon  this  refusal  the  com- 
plainant tiien  tendered  to  the  rallFoad  com- 
pany a  bond,  with  proper  security,  in  con- 
sideration of  being  allowed  to  ship  its  pack* 
ages  of  newspapers  as  freight  on  this  train, 
by  which  It  undertook  to  indemnify  It  against 
all  loss  resulting  from  the  operation  of  tbe 
train  vp  to  |125  for  each  round  trip  thereof; 
oomplalnant  thereby  seeking,  so  far  as  the 
railway  was  concerned,  to  plikce  Itself  in  the 
same  condition  of  llnbnity  as  was  the  Com- 
mercial Publishing  Company.  This  tender 
was  also  declined.  Thereupon  the  complain- 
ant offered  for  transportation,  with  charges 
prepaid,  Its  packages  of  newspapers  to  tbe 
Southern  Express  Company,  which  was  ship- 
ping express  matter  on  this  train;  but  it  also 
declined  to  receive  or  transport  these  pack- 
ages, assigning  as  a  reason  for  the  refusal 
that  the  railway  cmnpany  had  reserved  to  It- 
self exclusively  this  right.  The  record  dls- 
cloees  that,  in  order  to  avoid  complications 
which  possibly  might  result  from  this  re- 
fusal, the  express  company  temporarily  with- 
drew Its  service  from  these  particular  trains. 
Thus  thwarted  in  all  its  efforts  to  avail  itself 
of  tbe  advantage  of  this  dally  train,  and 
there  being  none  other  by  which  It  could 
reach  Its  subscribers  In  the  territory  tribu- 
tary to  this  railway,  so  as  favorably  to 
compete  with  the  Commercial  Appeal  news-. 
papOT,  the  [H'esent  Uli  was  Bled. 

The  theory  of  the  bill  Is  found  In  the  ninth 
clanse  ttiereof,  which  is  In  these  words: 
**CbmplaInant  avers  tliat  In  receiving  and 
transporting  the  papers  of  the  aforesaid  Com- 
mercial Publishing  Company  on  said  train, 
tins  enabling  it  to  deliver  Its  papers  to  iti 
aabBcrlt>ert  In  that  particular  territory  a 
short  time  after  the  publication  thereof,  and 
In  refusing  to  receive  and  transport  on  the 
same  terms  the  papers  of  complainant,  and 
thus  depriving  it  of  an  opportunity  to  de- 
liver its  papers  to  Its  subscribers  with  equal 
promptness,  the  defendant  railway  company 
has  been,  and  still  Is,  granting  dally  to  said 
Commercial  Publishing  Company  an  midue, 
anreasonable,  and  unlawful  preference  or  ad- 
vantage over  complainant,  and  has  been, 
and  still  is,  guilty  of  an  unjust  end  Illegal 
discrimination  against  complainant  and  In  fa- 
vor of  the  said  Commercial  Pulilishing  Com- 
pany. •  •  •  Complainant  Is  advised,  and 
so  charges,  that  the  said  contract  so  entered 
Into  by  and  between  defendant  and  the  said 
Commercial  Publishing  Company,  In  so  far 
as  It  attempts  to  Rive  to  the  said  Commer- 
cial Publishing  Company  a  monopoly  of 
transportatl<m  of  a  certain  kind  of  traffic,  to 
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wit,  newfipapera,  causes  the  defendant  Sontb- 
em  Railway  Oompany  to  violate  Its  daty  as 
a  common  carrier  by  nf OBfn;  to  recelTe  and 
transport  on  said  trains  tbe  newspapers  or 
pnbllcatlona  publlsbed  by  any  otber  publisher 
dian  said  Oommerdal  PubUdUng  Company. 
Is  absolutely  prohibited,  and  unlawfuL"  It 
la  also  allied  that  the  contract  was  Tlola- 
tlve  of  the  serenteenth  section  of  an  act  of 
the  General  Assembly  of  the  state  of  Ten- 
nessee, passed  Bloich  24, 1897,  and  approved 
April  7,  1897.  which  Is  In  these  words:  "Be 
it  enactedt  tliat  It  shall  be  unlawful  for  any 
coriKnation  to  make  or  give  any  undue  or 
unreasonable  preference  or  advanta^  to  any 
particular  description  of  traffic,  or  to  aabject 
any  particular  person,  company,  firm,  cor- 
poration or  locally,  or  any  particular  de- 
scription of  traffic  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage."  Acts 
1887.  p.  120,  c.  10.  The  prayer  of  the  bill 
was.  in  effect,  that  the  rights  of  the  com* 
ptamant  In  this  regard  be  ascertained  and 
ostablished,  that  an  Injunction  be  awarded 
rentratnlng  the  defendant  the  Southern  Bail- 
way  Company  as  a  common  carrier  from  dis- 
criminating In  fftvor  of  the  Oommerdal  Pob- 
llsliiug  Company  and  against  tbe  complainant 
in  the  transportation  of  packages  of  their 
respective  newspapers  upon  this  train,  and 
for  a  mandatory  Injunction  requiring  the  rail- 
way company  to  accord  to  It  the  same  priv- 
ileges as  was  granted  the  publlstalng  com- 
pany in  the  matter  of  transportation,  upon 
the  tender  of  freight  charges  and  guaranties 
against  loss  such  as  hod  been  »ecuted  by 
the  Commercial  Publishing  Company;  and 
upon  final  hearing  it  was  asked  that  the  in- 
junction be  made  perpetual  and  general  re- 
lief be  granted. 

To  this  bill  answers  were  fUeA  by  fbe  two 
defendants,  In  which  it  was  Insisted  that 
under  tbe  c<mdltions  existing  at  the  time  of 
the  making  ttiis  contract  tt  was  legal;  that 
there  was  at  that  time  no  early  train  service 
out  of  Memphis  on  which  newspapers  could 
be  carried;  that  the  railway  company  did 
not  believe  this  train  would  be  self-sai^ort- 
Ing,  and  it  was  only  at  the  solicitation  of  the 
Oommercial  Publishing  Company,  and  upon 
Its  gaaranty  that  it  should  earn,  at  least  $125 
for  each  round  trip,  that  the  train  was  put 
on;  that  in  the  early  history  of  Its  opera- 
tion It  was  not  self-sustaining,  but  entailed  a 
loss  on  the  Commercial  Publishing  Company 
under  its  guaranty  of  about  $7,000  In  money 
paid  by  it  to  the  railway  company.  Under 
these  facts  it  was  Insisted  that  this  train 
was  a  chartered  train,  on  wMcb  alone  the 
Commercial  Publishing  Company  was  entitled 
to  carry  Its  new8j;>apCTS,  and  that  ttie  rail- 
way company,  In  complying  with  this  con- 
tract hereinbefore  set  out,  was  not  a  com> 
mon  carrier,  and  was  not  guilty  of  any  un- 
just, unlawful,  or  discriminating  conduct 
against  the  complainant. 

^tb  itB  answer  the  Commercial  PubllBhinp 
Company  filed  a  cross-bill,  in  which,  after  re- 


peating many  of  the  allegations  of  its  answer, 
it  insists,  among  other  things,  that,  If  the 
Memphis  News  Publishing  Company  should, 
by  decree  ot  tbe  court,  be  let  into  an  equal 
enjoymrat  of  this  train  service,  tor  tbe  car- 
riage of  Its  packages  of  new^papws.  then  it 
should  tatty  be  on  the  conditions  that  it  reim- 
burse the  cross-complainant  to  the  extent  of 
one-half  tbo  money  paid  out  by  costs  expend- 
ed by  it  In  the  establiabmoit  of  this  swvlce, 
and.  In  addltitm.  one-half  tbe  value  of  tbe 
advertisements  which,  undw  the  oontmct,  tt 
bad  done  fw  Ibe  railway  company.  To  this 
end  the  chancellor  was  aAed  ttiat,  If  it 
should  be  hdd  the  News  Publishing  Cmnpany 
was  entitled  to  an  equal  advantage  In  this 
sovlce,  then  tt  dumld  be  decreed  to  pay  to 
cross-complainant  one-half  of  all  such  sums. 
Tills  cross-bill  was  dlsmlned  on  demurrer. 

Upon  tbe  hearing  of  the  Issue  made  by  tbe 
original  bill  and  answras  tberetc^  a  decree 
was  entered  adjudlcatli^  all  the  questiona  In- 
volved in  favor  of  tbe  Morning  News  PnUlab- 
Ing  Company.  Prom  the  decree  dismissing 
Its  cross-bill,  and  from  tbe  final  decree,  tbe 
Commercial  Publishing  Company  has  appeal- 
ed, and  now  makes  the  fOIiowhig  assignment 
of  errors,  to  Wit: 

"(1)  The  court  ened  in  holding  that  tbe  con- 
tract with  title  Commwdal  Publishing  Com- 
pany was  made  by  the  Southern  Railway 
Gompai^  M  a  common  carri«,  and  that  it 
was  invalid  and  Illegal,  in  that  It  undertook 
to  grant  excludve  rights  and  privileges  to  the 
Commercial  Fnbllsbing  Company,  and  in  hold- 
ing that  the  Memphis  News  Publishing  Com- 
pany was  entitled  to  tbe  same  rights  as  were 
conferred  upon  tbe  Commercial  Pnbllabing 
Company  by  the  said  contract  in  transportins 
Us  newspapers  and  ranployte  on  this  train. 

*'(2)  The  court  erred  in  heading  ttiat  the 
contract  between  the  Southern  BaUway  Com- 
pany and  the  Commercial  Publishing  Ccm^ 
pany  was  not  valid. 

"<3)  The  court  erred  In  holding  that  tbe 
contract  between  tbe  Southern  Bailvniy  Com- 
pany and  tiie  Conmiercl^  Publishing  Com- 
pany created  a  mom^ly,  that  It  unjostly  and 
Illegally  dlscrlndnated  against  the  Manphis 
News  Publishing  Company,  and  waa  Invalid 
as  against  said  company. 

"(4)  The  court  erred  In  holding  that  tbe 
Memphis  News  Publishing  Company  was  en- 
titled to  transport  Its  papers  and  employfia  on 
this  train,  and  to  enjoy  equal  privileges  and 
rights  with  the  Commercial  Publishing  Com- 
pany thereon,  without  paying  to  it  anything 
therefor. 

"(5)  The  court  erred  in  not  holding  that, 
before  the  Memphis  News  Publlshii^;  Com- 
pany could  conduct  Hs  bushiess  and  transport 
its  newspapers  and  agents  on  this  train,  nod 
avail  Ittelf  of  aO  the  rights  and  privileges 
accorded  to  the  Commercial  Publishing  Omu- 
pany  on  Bald  train  under  Its  contract  wifli  tbe 
Southern  Railway  Company,  tbe  said  Mem- 
phis News  Publishing  Company  should  be  re- 
quired to  pay  to  tbe  Commercial  Publishing 
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Company  one-bhlC  of  all  the  sums  of  money 
expended  by  It  in  loaugurating  and  maintain- 
ing tbe  operation  of  the  said  train,  and  In 
advertlsementB  and  otber  expenditures,  whicb 
amounted  to  a  rery  large  sum  of  money." 

Tbe  first  tbree  of  tbese  BsaignmentB  may 
well  be  treated  together,  as  raising  tbe  ques- 
tion whetber  tbe  Southern  Railway  Company, 
in  tbe  matter  of  tbe  transportation  of  the 
newspapers  of  tbe   Commercial  Pnbllsbing 
Company,  is  a  common  carrier;   for,  if  so, 
then  it  cannot,  at  common  law  or  under  tbe 
statute,  discriminate  against  any  otber  per- 
BOD  -who  in  like  condition,  with  a  tender  of 
all  reasonable  charges,  otFers  its  new^wper* 
to  be  transported  as  freight  over  Its  line  of 
road.   Tbe  criterion  by  which  It  Is  ordinarily 
determined  whether  one  is  a  common  carrier 
is  that  "he  has  held  himself  out  or  has  adver- 
tised himself  in  bis  dealings  or  course  of 
business  with  the  public,  aa  being  ready  and  ! 
willing  for  hire  to  carry  particular  classes  of  | 
goods  for  all  those  who  may  desire  the  trans-  j 
portation  of  such  goods  between  the  places 
between  which  he  professes  in  this  manner  \ 
his  readiness  and  willingness  to  carry.   If  be  | 
has  done  so,  be  la,  of  course,  to  be  regarded  ' 
as  a  common  carrier;  but,  if  not,  he  will  be 
treated  aa  a  private  carrier  for  hire."  Hutch- 
inson on  Garr.  S  48.    This,  however,  it  has 
been  held,  Is  not  a  universal  test.   There  are  , 
cases,  exceptional.  It  Is  true,  where  a  party  > 
has  had  Imposed  upon  him  the  character  of  > 
a  common  carrier,  though  It  be  be  has  not  j 
given  tbe  public  to  understand  that  tbls  was 
his  profession,  but  has  carried  only  in  occa-  j 
sional  or  particular  Instances,  but  in  this  has  , 
received  hire  for  bis  service.    In  Gordon  v. 
Hutchinson,  1  Watts  &  S.  285,  37  Am.  Dec.  ] 
472,  and  Moss  v.  Bettls,  51  Tenn.  661,  13  Am.  : 
Rep.  1,  It  was  ruled  that  such  a  party  pro  j 
bac  vice  assumed  the  responsibilities  of  a  I 
common  carrier. 

Whatever  doubt  may  have  been  thrown  by  ' 
text  writers  on  tbe  wisdom  of  extending  the  ; 
common-law  definition  or  rule  so  as  to  em-  j 
brace  such  exceptional  cases,  there  can  be  I 
none  that  commercial  railroad  companies  are  > 
by  their  very  nature  end  organic  character 
common  carriers.  Recognizing  them  as  pub- 
lic utilities,  as  well  as  private  enterprises, 
there  has  been  conferred  upon  them  extensive 
rights  and  franchises,  among  these  being  that 
of  the  right  to  invoke  the  power  of  eminent 
domain;  but  at  the  same  time,  whether  by 
statute  or  upon  the  principles  of  the  common 
law.  they  have  had  Imposed  upon  them  duties 
they  cannot  avoid,  one  of  wblcb  Is  that  they 
shall  serve  the  public  without  unjust  discrim- 
ination. Not  only  have  they  l>een  fostered  by 
the  government,  but,  by  reason  of  aggregation 
of  capital  and  the  great  facilities  which  they 
possess  for  the  transportation  of  all  tbe  com- 
modities of  commerce,  they  have  practically 
monopolized  the  land  carriage  of  tbe  country. 
This  being  so.  It  Is  just  and  proper  that  they 
should  be  held  to  the  strict  discharge  of  tbelr 
comraoii  law  and  statutory  duties.  Hutchln- 
78  S.W.-00 


son  on  Carr.  S  67.  One  of  the  duties  Imposed 
upon  a  railroad  as  a  common  carrier  Is  that 
It  sball  deal  fairly  and  impartially  with  all 
who  seek,  as  passengers  or  shippers  of  freight, 
to  avail  themselves  of  Its  service.  Impressed, 
as  it  Is,  by  Its  grant  of  franchises,  with  a 
trust  to  the  public,  this  trust  can  only  be  dis- 
charged by  extending  equal  facilities  to  each 
member  constituting  tbe  public.  It  falls  of 
Its  duty,  therefore,  when,  discriminating  be- 
tween Individuals  In  like  condition,' it  gives 
one  an  advantage  In  the  carriage  of  bis  per- 
son or  property  whicb  It  refuses  to  another, 
and  It  follows  that  any  contract  made  by  It. 
by  which  one  or  more  members  of  a  class  are 
fostered  at  the  expense  of  or  to  the  detriment 
of  others  of  tbe  same  class,  who'  demand  like 
service.  Is  unenforceable.  Granting  that  goods 
not  dangerous  In  their  nature  and  not  unfit 
for  shipment  are  offered  at  a  proper  place  and 
time,  and  that  the  cost  of  carriage  Is  ten- 
dered, and  the  railroad  bas  facilities  for  ship- 
ment, then  It  must  accept  and  transport  them. 
In  doing  this  It  "can  show  no  favor,  nor  make 
distinctions  which  will  give  one  employer  an 
advantage  over  another,  either  in  tbe  time  or 
order  of  shipment,  or  in  the  distance  of  tbe 
carriage,  or  in  the  convenience  or  accommo- 
dations which  may  be  afforded."  Hutchinson 
on  Carr.  8  297;  New  Eng.  Ex.  Co.  v.  Maine 
Cent  R.  R.,  57  Me.  188,  2  Am.  Rep.  31;  Mes- 
senger T.  Penn.  B.  R.,  36  N.  J.  Law,  407,  13 
Am.  Rep.  457;  Union  Pac.  Ry.  Co.  v.  Good- 
ridge,  149  U.  8.  680.  13  Sup.  Ot  070,  37  L. 
Ed.  986. 

These  general  principles  are  conceded  by 
the  defendants  to  be  sound,  but  It  Is  In 
sisted  they  do  not  control  the  present  case. 
It  Is  admitted— or  It  Is  true,  whetber  admitted 
or  not— that  the  railway  company,  as  to  tne 
train  In  question,  was  a  common  carrier  of 
passengers  and  of  mall  and  express:  but  It 
Is  contended  that  It  was,  by  reason  of  Its 
contract  with  the  Commercial  Publishing 
Company,  a  private  carrier  of  newspapers, 
and  therefore  was  under  no  obligations  to 
admit  the  newspapers  of  the  complainant  on 
Its  train.  It  la  true  "a  common  carrier  may 
become  a  private  carrier  or  bailee  for  hire, 
when  08  a  matter  of  accommodation  or  spe- 
cial agreement  he  undertakes  to  carry  some- 
thing which  It  Is  not  his  business  to  carry." 
Hutchinson  on  Carr.  f  44.  For  example,  "If 
a  carrier  of  produce,  running  a  truck  boat, 
should  be  requested  to  carry  a  keg  of  silver 
or  a  load  of  furniture,  •  •  •  be  might 
justly  refuse  to  receive  such  freight,  except 
by  such  an  agreement  as  he  might  choose  to 
make.  •  •  •  But  when  a  carrier  has  a 
regularly  established  business  for  carrying  all 
or  certain  articles,  and  e^eclally  if  that  car- 
rier be  a  corporation  created  for  the  pur- 
pose of  the  carrying  trade,  and  tbe  carriage 
of  the  articles  Is  embraced  within  the  scopo 
of  Its  chartered  powers.  It  Is  a  common  car- 
rier, and  a  special  contract  about  Its  re- 
sponsibility does  not  dWcst  it  of  tbe  char- 
acter."  N.  Y.  O.  R.  R.  CO.  V.  liockwood,  IT 
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Wall.  8B7,  21  li.  Ed.  627.  If  fhe  contract 
complained  of  In  tlilfl  case  waa  one  wblcb 
granted  an  exclusive  right  and  jnlTllege  to 
the  G(nnmerclai  Publlafaing  Company  to  Mil 
Its  newQiapers  oa  thla  train,  and  tbe  com* 
plalnant  was  bere  leeking  to  Interfae  wltb 
this  CMitract  and  to  force  the  railroad  to 
grant  It  an  equal  prlTlIeiK,  then  thoe  would 
be  presmted  a  spedal  agreement  wUcb  the 
courts  woold  not  Intermeddle  with;  and  tills 
upon  the  ground  that  as  a  common  carrlw 
It  owed  no  duty  to  furnish  newapapers  to 
the  traveling  public,  and  was  not  bonnd  to 
permit  another  to  do  so.  If  it  choae^  however, 
to  grant  thla  privilege,  another  to  whom  it 
was  refused  would  not  be  heard  to  com- 
plain. 

But  this  Is  not  the  case  at  bar.  Under  the 
contract  the  railway  company  la  carrying 
the  newspapers  of  the  Oomraendal  Pabllsb- 
Ing  Company  as  property,  and  the  complain- 
ant is  InslBtlng  that,  having  the  means  of 
doing  80,  it  should  eauslly  and  impartially 
carry  its  packages  of  papers  nptm  the  same 
terms  as  merchandise.  It  tnmld  hardly  be 
contended  that  a  railroad  by  making  a  q>e- 
clal  and  exclusive  contract  to  transport  shoes 
manufactured  by  one  paitr  hs  a  commvntty, 
could  strip  Itself  of  Its  omraion-law  dumic- 
ter,  and  decline,  without  any  reason  save 
the  existence  of  said  contract,  to  transport 
boxes  of  shoes  for  another  manufacturer  hi 
the  same  community.  If  tl^  be  so,  where  Is 
the  controlling  difterence  between  sndi  a 
case  and  fhe  one  now  before  us?  Packages 
of  newspapers  are  as  much  ^topertj  as  shoes, 
and  the  principle  which  controls  In  the  one 
case,  it  seems  to  us,  must  equally  app^  to 
the  other.  If  this  be  not  so,  by  parceling 
ont  Its  means  of  transpnrtatlon  to  the  full 
extent  of  Ite  carryli^  capacity.  It  would 
be  possible  for  a  railroad  to  build  up  a  few 
in  a  community  to  the  destruction  of  the 
many  who  equally  seek  shipment  This  the 
law  will  not  tcrierate  In  one  who  holds  him- 
self out  as  a  common  carrier.  As  has  been 
already  said,  be  must  accord  equal  privllegea 
to  all  who  are  in  like  condition.  He  cannot 
foster  monopolies.  He  will  no^  by  making 
special  prefraentlal  agreemmts,  be  permitted 
to  build  up  one  set  of  shippers  at  the  ex- 
penae  of  anothw.  He  must  carry  for  all 
aUke. 

These  genwal  principles  being  establldied. 
what  is  there  to  ivevent  their  an^licBtttm  In 
this  cflseT  We  see  nothing,  A  ralhnad  by  tto 
very  nature,  as  has  been  seen.  Is  a  common 
carrier.  The  train  In  question  Is  a  scheduled 
one,  advertised  to  the  world  as  such.  An  in- 
vitation is  given  to  the  public  to  take  passsge 
and  ship  freight  upon  It  Its  own  employAa, 
managers,  and  the  railway  ccHupany  appro- 
priate all  Its  revenues.  So  far  as  tiie  reocoA 
ahows.  It  receives  on  ttda  train  merchandise 
from  every  othw  memb»  of  the  community, 
and  refuses  carriage  alone  to  that  of  tills 
complainant;  and  this  refusal  Is  based,  not 
upon  a  lack  of  carrying  aapad^,  but  exclu- 


sively upon  tlie  ground  that  It  has  contracted 
away  Its  duty,  in  respect  to  such  property 
as  the  oon4>lalaant  has  tendered,  to  anotiier 
party.  Soch  an  excuse  cannot  relteve  the 
railway  company  from  Its  obligattcms  to  cmu- 
plalnant  as  one  of  the  public,  unless  It  be 
that  thla  contract  In  question  brings  tfai? 
within  the  lines  of  certain  CTceptlonal  cases 
on  whl<A  the  defaidants  rely  as  autiiorft; 
for  their  contention.  Some  of  these  cases, 
which  may  be  token  as  representatives  of 
their  respective  dasses,  will  be  now  referred 
to. 

It  has  been  held  tiiat  a  oommoi  carrier  of 
passengers  may  establish  In  hla  car  w  ves- 
sel an  agency  tor  tiie  d^vety  of  passengers* 
baggage^  and  may  ndude  sll  other  persons 
from  entering  upon  It  for  the  purpose  of 
soliciting  or  receiving  orders  therefor.  Bar- 
ney T.  Oyster  Bay,  ete.,  Steamboat  Co.,  97 
N.  Y.  901,  28  Am.  Bep.  IIS.  It  has  been  also 
held  that  a  railroad  ooqioratlon  may  exclude 
from  ita  ligfst  of  way  one  party  wlio  e<Hnes 
to  sell  hmchea  to  its  pasaei^TB  and  admit 
another  to  this  privilege.  If  it  pleases  (Flnker 
v.  Oa.  B.  B.,  etc..  Co..  81  Oa.  461,  8  B.  B. 
629,  2  L.  B.  A.  843,  12  Am.  8t  Bep.  S2S).  and 
that  a  steamAhlp  corporation  and  a  raOraad 
may  equally  give  preferential  privilege  to 
certain  hackmen  to  soUdt  passengers  mi  tiielr 
property  and  exclude  otiiera  (Smith  New 
York  R.  B.  Go..  149  Pa.  249.  24  Ati.  804;  Nor- 
folk &  W.  R.  B.  V.  Old  Dominion  Bag.  Co..  99 
Ya.  Ill,  87  8,  B.  784,  90  L^R.  A.  722.)  These 
cases  and  others  tike  tiiem  rest,  however,  on 
tbe  ground  that;  save  aa  to  duties  which  he 
owes  to  the  public,  a  cnnmon  carrier  has  as 
complete  dominkm  over  tts  property,  whatever 
it  may  be,  as  does  every  other  owner,  and 
may  thereforo  occlude  from  or  admit  to  It 
at  ito  win,  particular  persona.  In  other  words, 
an  InhiUtlon  upon  preferential  Indulgences 
extends  only  to  tbose  services  whlcfh  Inhere 
in  or  pertain  to  the  office  of  a  common  car- 
rier, and  beyond  these  he  Is  entitied  to  the 
absolute  ecmtrol  of  Us  own,  snd  that  In  sone- 
of  these  matiers  covered  by  these  cases  does 
he  owe  anything  to  tbe  pnbUc. 

In  Audenried  v.  Philadelphia  ft  Bead.  R. 
R.,  68  Pa.  870,  8  Am.  Bep.  195,  the  question 
was  aa  to  the  right  of  the  defendant  company 
to  BO  parcel  or  divide  Ito  nhxrt  among  other 
ooal  dealers  as  to  exclude  the  eompialnsnt 
therefrom.  After  expressing  great  doubt  ns 
to  whetbCT  the  d^ndant  under  Its  dmrter. 
was  bound  to  provide  wharf  accommodations 
to  any  tiie  coal  dealers  to  question,  or  was 
a  trustee  to  any  extent  for  them,  tbe  court 
adds;  "Bxxt,  concede  both  of  these  points: 
what  tiien?  As  trustee  there  Is  a  discretion 
repoaed  In  tiion  In  the  use  ot  tiie  property 
wlth  which  a  chanceUw  cannot  Interfere.  It 
Is  agreed  that  they  have  not  room  enough 
fbr  alL  They  must  select  some  and  reject 
others.  Can  a  chancellor  toqnlro  toto  their 
motives  and,  not  ai^rovlng  of  tbem,  as- 
sume tbe  selection  himself?"  Tim  court  to 
this  opinion  by  necessary  implication  de- 
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Glared  that  Its  holding,  could  not  be  authority 
for  such  a  contention  as  is  now  made  by 
these  defendants;  for  it  adds:  "Transporta- 
tion by  a  common  carrier  Is  necessarily  open 
to  the  pnbllc  upon  eqoal  and  reasonable 
terms.  An  exclnsire  right  granted  to  one  Is 
Incondstent  with  the  rights  of  all  others. 
This  was  not  transportation,  but  wharfage, 
the  nature  of  which  requires  exclusive  pos- 
session temporarily." 

In  Hoover  v.  Penn.  B.  B.,  106  Pa.  220,  27 
Atl.  282.  22  L.  R.  A.  263,  36  Am.  St  Rep. 
43,  the  court  held  that  an  agreement  made 
in  18S1  to  charge  a  uniform  rate  on  ship- 
ment of  coal  to  the  Bellefonte  Nail  Works 
for  consumption  In  operating  its  machinery 
could  not  be  complaioed  of  as  imjust  dis- 
crimination against  a  mere  dealer,  who  re- 
ceived hlB  coal  over  the  same  road  and  was 
charged  a  higher  rate.  This  was  held  not 
to  be  unjust  discrimination,  because  the  busi- 
ness of  the  coal  dealer  paid  but  one  freight 
to  the  carrier,  while  that  of  the  nail  company 
paid  two  freights,  to  wit,  one  for  handling 
the  coal  to  the  nail  works,  and  the  other  for 
carrying  all  the  products  manufactured  by 
the  nail  company.  "This,"  said  the  court, 
"was  a  most  important  and  vital  difference 
In  the  conditions  and  circumstances  of  the 
two  shipments.  The  authorities  are  very 
clear  and  strong  that,  where  an  additional 
freight  is  obtained  by  means  of  the  lesser 
charge,  the  discrimination  is  Justified,  both 
at  common  law  and  under  the  statute."  To 
save  such  an  arrangement  from  condemna- 
tion, however,  it  must  appear  that  "the  same 
advantages"  were  "extended  to  all  persons 
under  the  like  circumstances.  This  latter  in- 
cident." adds  the  court,  "wouldj  of  course, 
be  essential  where  all  the  favored  class  were 
in  the  same  business."  The  case  was  dls- 
tlngutehed  from  Messenger  v.  R.  R.  Co.,  37 
N.  J.  Law,  631.  18  Am.  Rep.  754.  where  It 
was  held  that  there  was  a  clearly  unlawful 
preference  by  the  common  carrier  In  favor 
of  one  party  over  all  others  In  the  same  busi- 
ness in  "giving  him  a  speclQed  drawback 
upon  freight  on  hogs  carried  from  the  same 
points."  "This  drawback,"  said  the  Penn- 
sylvania court,  "as  of  course,  was  giving  one 
a  direct  preference  over  all  others,  and  was 
In  violation  of  the  law."  . 

We  think,  as  the  discrimination  of  the 
case  at  bar  is  one  In  favor  of  and  against 
another  of  the  same  class.  It  falls  under  the 
condemnation  of  the  Messenger  Case,  rather 
than  being  within  the  saving  authority  of 
that  of  Hoover,  supra.  Nor  can  we  see  how 
the  fact  that  the  solicitation  or  the  money  of 
the  Commercial  Publishing  Company,  how- 
ever able  was  Its  exhibition  of  public  or  pri- 
vate enterprise,  contributed  to  the  institu- 
tion of  this  train  service  and  its  support  in 
Its  early  days,  la  to  affect  this  question. 
From  the  beginning  the  railway  company  had 
itself  recognized  that  it  was  operating  this 
train  as  a  part  of  Its  common  carrier  serv- 
loe.  It  was  tn  no  sense  a  special  train,  char* 


tered  for  a  special  purpose,  with  the  carriage 
of  freight  and  passengers  as  simply  Inci- 
dental. The  contract  Itself  gives  notice  that 
It  Is  a  public  enterprise,  and  the  contem- 
poraneous conduct  of  the  parties  has  so  con- 
strued it  The  railway  company  has  con- 
trolled It  by  its  own  employes,  and  has  ad- 
vertised its  readiness  to  serve  the  public  with 
It;  and  the  Commercial  Publishing  Company, 
according  to  this  record,  has  continually  pub- 
lished It  as  one  of  the  schedule  trains  of  the 
railway  company. 

It  is  said,  however,  that  the  railway  com- 
pany has  other  trains  going  out  every  day, 
though  later  In  the  day,  on  which  the  com- 
plainant may  ship  bis  papers.  But  it  was 
the  duty,  upon  the  record,  of  the  company 
to  receive  the  packages  for  shipment.  Hav- 
ing done  this,  It  could  make  no  "discrimina- 
tion, either  in  the  time  or  order  of  shipment,** 
between  these  two  publishing  companies. 
Hutchinson  on  Carr.  {  297.  It  was  bound 
to  use  due  diligence  In  the  delivery  of  the 
goods.  N.  &  a  B.  R.  T.  Jackson,  68  Tenn. 
271. 

It  is  also  said  that  If  complainant  wishes 
a  train  to  use  in  carrying  its  goods,  it  should 
make  a  special  contract,  as  Is  relied  on  Is 
this  case  by  the  defendant  This  would  be 
a  good  answer  for  the  railway  company.  If 
complainant  wanted  an  early  service  and 
there  was  no  train  on  which  could  render 
the  service.  But  It  is  not  for  either  defend- 
ant with  the  present  train  on,  amply  able  to 
take  complnlnant's  goods,  to  decline  only 
upon  the  ground  of  the  special  agreement. 

After  a  careful  consideration  of  the  as- 
signments of  error  raising  the  question  as 
to  legal  effect  of  this  agreement  upon  the 
carrier  duty  of  the  railway  company,  we 
hold  that  they  are  not  well  taken,  and  they 
are  overruled. 

There  remains  open  now  only  the  assign- 
ment of  error  upon  the  action  of  the  chan- 
cellor In  sustaining  the  demurrer  to  the 
cross-bill.  In  arguing  this  assignment,  the 
cross-complainant  overlooks  the  fact  that 
the  real  controversy  in  this  cause  Is  between 
the  Memphis  News  Publishing  Company  and 
the  railway  company.  It  was  a  proper,  but 
by  no  means  a  necessary,  party  to  this  suit 
No  relief  was  asked  against  the  Commercial 
Publishing  Company.  Complainant  sought  a 
remedy  alone  against  the  railway  company, 
and  this  remedy  would  have  been  applied  as 
effectually  without,  as  with,  the  former  com- 
pany a  party  defendant;  and  the  defense  of 
the  railway  company.  If  sound  In  law,  was 
maintainable  even  If  It  stood  alone.  This 
company  has  been  paid  all  It  is  entitled  to, 
and  Is  claiming  nothing  for  past  service. 
This  being  so,  we  know  of  no  principle  upon 
which  the  cross-complainant  can  in  this  suit 
work  out  any  equity  against  complainant,  If 
it  has  any;  for  on  this  cross-bill  It  is  in  the 
attitude  it  would  be  in  if,  not  a  party  to  this 
suit  It  had  filed  an  Independent  bill,  and 
asked  the  court  to  grant  It  leUet  before  gtr- 
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log  a  decree  In  favor  of  the  Morning  News 
Publishing  Companr  against  the  railway 
<-ompan7.  It  would  hardly  be  Insisted  that 
such  a  bill  could  be  maintained.  Nor  do  we 
think  tbe  contention  of  croBS-complainant  that 
the  original  complainant  shall  be  compelled 
to  account  to  It  for  one-half  of  the  soma 
expended  in  placing  this  train  service  on  a 
self-sustaining  basis  before  being  let  Into 
its  enjoyment  can  be  maintained  on  otlier 
gronods. 

First  We  think  It  would  be  Impracticable 
to  state  an  account  that  would  do  equal  jus- 
tice to  the  parties.  While  It  would  be  easy 
to  ascertain  tbe  amount  of  money  expended 
and  the  value  of  the  service  rendered  In  fos- 
tering this  train  by  cross-complalnant,  yet 
It  would  be  Impossible  to  ascertain  the  kind 
or  the  value  of  the  advantages  derived  by  It 
from  this  enterprise.  Certainly  the  worth  of 
this  advantage  should  be  taken  Into  account 

Second.  If  bonnd  to  contribute  at  all,  we 
think  the  Morning  News  Publishing  Com- 
pany could  only  be  required  to  do  so  to  the 
extent  of  its  proportional  part  of  the  same; 
all  other  Bfatppers  who  have  availed  them- 
selves of  this  service  being  equally  liable  to 
contribution. 

Third.  Having  heldj  however,  that  the 
duty  of  a  common  carrier  attached  from  tbe 
establishment  of  this  train  service,  it  fol- 
lows  that  every  shipper  who  made  a  timely 
and  proper  tender  of  freight  was  entitled  to 
Its  benefit,  as  long  as  there  was  accommoda- 
tion for  his  freight,  without  regard  to  the 
connection  between  the  railway  company  and 
other  shippers.  All  other  tblngs  being  equal, 
the  company  was  botmd  to  accept  and  make 
prompt  delivery  of  the  goods  so  tendered. 
Neither  tbe  company  nor  a  third  party  could 
Impose  as  a  condition  for  acceptance  and 
delivery  that  complainant  should  agree  to 
share  a  burden  vohintarlly  assumed  by  this 
third  party.  No  more  can  either  demand  at 
this  day  that  this  burden  shall  now  be  di- 
vided as  a  condition  precedent  to  the  rail- 
way company's  discharging  Its  duty. 

However  meritorious  this  claim  of  cross- 
complainant  we  can  see  no  legal  or  equitable 
ground  on  which  It  can  be  vested.  Tbe  as- 
signment Is  therefore  overruled. 

The  decree  of  Qie  chancellor  Is  in  all  things 
affirmed. 

/  /   .'  •       i  ^  ; 

STATig  ex  rel  WELIiFORD  r.  WILLIAMS. 
Mayor. 

<8npreme  Court  of  Tennessee.    June  29,  1903.) 

MUNICIPAL  CORPORATIONS  —  TAXPAYERS  — 
RIGHT  TO  EXAMINE!  BOOK&-MANDAM  US- 
ANSWER— SUPFICIENCT— PURPOSE  OF  BXAH- 
INATION— CnSTODUN  OF  BOOKS. 

1.  In  mandamus  proceedings,  where  the 
caase  is  set  down  for  hearing  on  petition  and 
answer,  every  fact  properly  averred  In  the  an- 
8wer  must  be  treated  as  true. 

2.  A  provision  of  a  cit^  charter  that  every 
officer  and  agent  of  tiie  aty  shall  at  all  times, 
when  requeated,  submit  hla  books  and  official 
papers  to  tbe  lospection  of  the  mayor,  or  any 


member  of  the  legislative  conndt  or  to  m.aj 
person  or  committee  appointed  ja  aathoriied  Iqr 
said  legislative  council  to  examine  the  same, 
is  not  exclusive,  so  as  to  preclude  an  examina- 
tion of  such  boidEs  any  person  not  wped&c- 
ally  designated. 

3.  The  right  of  a  srand  jury  to  examine  the 
books  of  a  munlciparity  is  not  exclusive,  so  as 
to  prevent  such  an  examination  by  a  private 
Individual. 

4.  The  fact  that  a  person  making  application 
for  examination  of  the  books  of  a  manici^lity 
is  politically  hostile  to  the  administration  is  do 
excuse  for  refosing  to  permit  such  lamina- 
tion. 

5.  That  an  examination  of  the  books  and  rec- 
ords of  a  muDiclpality  would  produce  worry 
and  inconvenience,  and  that  the  transactions 
recorded  are  numerous,  involving  large  sums  of 
money,  is  not  a  sufficient  reason  for  denying  a 
citixen  the  right  to  examine  such  books. 

6.  In  mandamus  to  compel  the  mayor  of  a 
city  to  allow  relator  to  examine  the  books  of 
the  city,  the  answer  stated  that  prior  to  the 
time  application  was  made  for  examinadoo  of 
the  books  the  city  was  much  indebted  and 
without  funds,  and  that  a  committee  of  citi- 
sens  had  been  called  together  by  the  mayor  tor 
tbe  purpose  of  devising  means  to  raise  revenue, 
and  that  relator's  application  was  denied,  be- 
cause respondent  believed  that  the  proposition 
to  examine  the  books  was  made  rather  to  im- 
pede and  thwart  the  object  had  in  view  by  call- 
ing the  committee  than  to  forward  such  object 
Held,  not  sufficient  to  show  that  relator  was 
actuated  by  a  fraudulent  and  dishonest  par- 
pose,  so  as  to  justify  the  denial  of  a  writ 

7.  Where  a  city  had  become  deeply  indebted, 
and  the  tax  rates  were  so  heavy  and  bnrden- 
Bome  that  an  application  had  been  made  to 
the  Legislature  for  an  increase  of  the  means 
of  raising  taxes,  and  subsequently  the  mayor 
called  a  meeting  of  the  citizens  to  devise  wars 
and  means  for  repairing  and  improving  the 
streets,  etc.,  a  taxpaying  citizen  was  entitled 
to  an  examination  of  the  books  of  the  city,  for 
tbe  pnrpose  of  teaming  its  financial  condition 
and  asoertainias  the  true  facts  relative  to  tbe 
expenditure  of  Its  resources. 

8.  Where,  after  the  commencement  of  man- 
damus proceedings  to  compel  the  mayor  of  the 
city  to  allow  a  taxpayer  to  examine  tbe  books, 
the  mayor  appointed  a  committee  to  make  sucb 
an  examination,  and  offered  to  allow  the  tax- 
payer  to  name  a  part  thereof,  such  action  did 
not  affect  relator's  right  to  the  writ. 

9.  Under  WatWns'  Dig.  1902.  pp.  19,  20,  i  6; 
Id.  p.  22.  fiS  1,  2;  and  Id.  p.  107,  art  5--the 
mayor  is  custodian  of  the  books  and  records 
of  the  city  to  a  sufficient  extent  to  make  it 
proper  that  a  writ  of  mandamus  to  enforce  a 
taxpayer's  right  to  examine  tbe  books  should 
be  directed  to  the  mayor. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chancellor. 

Mandamus  by  the  state,  on  relation  of  W. 
L.  Wellford,  against  J.  J.  Williams,  as  mayor 
of  the  city  of  Memphis.  From  a  decree  deny- 
ing tbe  writ,  relator  appeals.  Bevwsed. 

Carroll.  McKeliar  ft  Bnlllngton  and  Ganitb- 
ers  Ewing,  for  appellant  W.  B.  Etendenon, 

for  appellee. 

NEIL,  J.  This  was  a  proceeding  instituted 
In  the  chancery  court  of  Shelby  county  for  a 
mandamus  upon  the  defendant  as  mayor  of 
the  city  of  Memphis,  to  compel  him  to  allow 
the  relator  to  examine  the  corporation  books 
of  the  said  city  of  Memphis  with  an  expert 
accountant.  An  alternative  writ  was  issoed 
b7  the  chancellor,  to  whicb  the  defraduit  te> 
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sponded.  Tbereopon  the  relator  deinandefl 
the  peremptory  writ  on  tbe  pleadings  as  they 
then  stood.  The  chancellor  deided  the  relief 
Bought,  and  complainant  bas  appealed  and 

assigned  errors. 

In  order  to  folly  undeistand  the  scope  of 
tbe  litigation.  It  will  be  neceeaary  to  set  ont 
the  substance  of  the  bill  or  [>etit]on,  and  of 
tbe  defendant's  response  or  answer  to  the 
alternative  writ  Before  doing  tbls,  In  order 
to  properly  understand  tbe  legal  effect  of  the 
allegations  and  averments  In  tbe  pleadings 
referred  to,  It  is  necessary  to  state  certain 
rules  applicable  thereto.  In  Harris  t.  State 
ex  rel.,  96  Tenn.  496-513,  84  S.  W.  1017,  It 
is  said:  /Tbe  power  to  Issue  mandamus,  and 
the  practice  under  it,  is  to  some  extent  regu- 
lated tn  tbls  state  by  statute.  Code  1858, 
3567  et  seq.;  State  v.  Marks,  6  Lea.  12.  By 
these  provisions  the  return  to  tbe  writ  Is  made 
traversable,  and  tbe  averments  of  the  peti- 
tion may  be  put  in  issue  by  a  denial  in  the 
return  or  answer,  In  which  event  tbe  case 
will  be  determined  by  the  court,  or  tried  by 
tbe  jury  on  evidence.  With  these  exceptions, 
the  proceedlDg  Is  one  largely  controlled  by  tbe 
rules  of  pleading  established  by  the  common 
law.  Among  these  rales,  we  think  tbe  fol- 
lowing are  well  established:  (1)  Whenever  it 
appears  that  tbe  return  falls  to  answer  the 
important  facts  alleged  in  the  petition,  every 
Intendment  will  be  made  against  It.  High  on 
Ex.  Leg.  Rem.  {  461.  (2)  Tbe  allegations  not 
denleil,  nor  confessed  and  avoided,  are  taken 
to  be  true.  Merrill  on  Mandamns,  i  274.  (8) 
If  the  xelatoz^  moves  for  a  peremptory  writ 
upon  the  pleadings,  this  motion  Is  equivalent 
fo  a"3emurrer  to  the  return  for  not  stating 
factR  sufficient  to  constitute  a  defense.  High 
on  Ex.  Leg.  yjlem.  SS  521.  623;  ^te  v. 
Marks,  suprty''  With  these  principles  in  view, 
we  eball  now  endeavor  to  ascertain  the  flicts, 
as  contained  In  the  pleadings. 

The  petition  contains  the  follovring  allega- 
tions: Tbat  tbe  relator  Is  a  resident  citizen 
and  taxpayer  of  the  city  of  Memphis,  and  as 
such  one  of  the  incorporators  of  tbe  city, 
which  is  a  municipal  corporation  nnder  and 
by  virtue  of  chapter  11  of  the  Acts  of  1879 
and  the  acts  amendatory  thereof;  tbat  tbe  de- 
fendant Is  the  mayor  and  chief  executive  of 
the  said  mnnlclpallty;  that  as  such  mayor 
and  chief  executive  he  has  tbe  custody  of  the 
books  of  tbe  said  city,  on  which  are  kept  tbe 
receipts  and  expendltnres  of  the  funds  of  tbe 
said  city;  that  in  tbe  said  receipts  and  ex- 
penditures tbe  relator,  as  a  taxpayer  and  dtl- 
sen,  has  a  direct  interest;  tbat  some  time  be- 
fore tbe  petition  was  filed  the  relator,  unin- 
vited, attended  a  meeting  of  200  invited  clti- 
Kens,  called  by  tbe  mayor,  for  tbe  purpose  of 
devising  ways  and  means  to  assist  the  city 
administration  to  pave,  repair,  and  "round 
np,"  more  or  less,  the  streets  of  the  city,  and, 
being  interested  In  tbe  material  prosperity  of 
the  dty,  be  afterwards  attended  the  meeting 
of  a  committee  of  16  anointed  at  tbe  afore- 
mSA  meeting  of  dtlMus;  that  the  relator. 


having  the  interest  of  a  corporator  and  tax- 
payer (the  financial  condition  of  tbe  city  show- 
ing the  necessity  ftnr  the  providing  of  addi- 
tional means  for  the  purpoeee  aforesaid  and 
the  tax  rate  being  already  very  high  and  very 
burdensome),  thought  tbat  business  men.  In 
the  conduct  of  their  own  affairs,  ought  to 
know  the  sources  of  the  revenue  of  the  city 
and  the  items  of  expenditure  of  that  revenue, 
and  thereupon  the  rdator  proposed  to  tbe  said 
committee  to  provide  for  an  examination  of 
tbe  books  of  the  dty,  for  the  sole  purpose  of 
ascertaining  the  exact  financial  condition  of 
the  dty,  the  eourcea  from  which  It  was  re- 
ceived, and  for  what  It  had  been  paid  ont; 
tbat  afterwards  a  subcommittee  of  6  was  ap- 
pointed from  the  said  committee  of  15;  that 
this  subcommittee  undertook  to  make  such 
investigation  as  was  practicable  of  a  superfi- 
cial cbarader,  and,  having  called  upon  the 
defendant  for  such  Information  as  would  en- 
able  the  members  thereof  to  have  a  concep- 
tion of  the  amount  of  revenue  received,  th& 
sources  from  which  it  had  been  received,  and 
tbe  accounts  to  which  it  had  been  appropriat- 
ed, the  defendant,  as  mayor,  furnished  tb& 
committee  with  certain  figures,  which  are  ex- 
hibited with  the  bin  and  marked  "A";  tbat 
the  proposition  of  the  relator  for  tbe  examina- 
tion of  the  dty  books  by  experts  resulted  in  a 
declination  by  the  chairman  of  the  committee 
of  200  before  referred  to;  and  that  thereupon 
tbe  relator  demanded  of  defendant  tbe  right 
to  make  an  examination  of  the  hooka,  rec- 
ords, papers,  and  vouchers  In  his  possessiour 
claiming,  as  a  corporator  and  taxpayer  In  and 
of  the  dty,  tbe  right  to  make  a  general  in- 
spection of  the  public  records  of  the  dty, 
and  to  make  copies  of  its  public  documents 
and  records,  nnder  snch  rules  and  regulations 
as  would  Insure  their  safety— tbe  relator  stat- 
ing at  the  time  tbat  tbe  books  would  be  ex- 
amined with  the  least  possible  Inconvenience 
to  the  mayor  and  to  the  other  officers  of  the 
dty  government,  and  that  he  trusted  tbat  tbe 
examination  m^bt  be  made  without  any  hard 
feelings  between  any  officers  of  tbe  dty  gov- 
ernment and  himself,  but  that  tbls  demand 
was  Ignored  and  refused,  and  treated  with 
contempt  and  derision. 

Tbe  petition  then  proceeds;  "The  relator 
is  advised  by  counsel  that  the  books  of  the 
dty  of  Memphis  are  public  records,  and  that 
as  a  corporator  and  taxpayer  of  said  city  of 
Memphis  he  has  the  right  to  Inspect  them, 
to  make  copies  of  them  under  such  roles  and 
restrictions  as  will  preserve  their  safety;  and 
he  Is  entitled,  to  this  end,  to  tbe  benefit  of 
agents  and  employes,  and  to  the  right  of  a 
general  Inspection.  That  the  relator  Is  In- 
formed and  believes,  and  upon  Information  of 
a  public  character  avers  the  fact  to  be,, 
tbat  tbe  refusal  to  grant  blm  the  right  he 
claims  by  the  defendant  is  not  based  upon 
any  abuse  or  inconvenience  likely  to  arise 
by  inspection,  examination,  and  making  note 
of  tbe  records,  or  any  damage  or  loss  that 
la  likely  to  ensue  by  xeoson  nt  such  ex- 
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aminatlon  of  the  recordi,  but  is  predicated 
wholly  iqwn  the  usamed  and  imwarrauted 
claim  of  the  defendant  that  the  examination 
sought  by  the  rdator  and  demanded  a«  of 
Tight  ia  predicated  of  political  antmoBlty. 
which  the  relator  aaya  Is  Ul-fonnded  In  fact; 
he  (HalnUng  the  right  pur^  becaoae  of  hla 
lntax!Bt  ai  a  corporator  and  taxpayer,  and 
making  the  demands  to  the  end  that  he  may 
know  that  which  he  has  the  right  to  know— 
the  exact  statna  financially  of  the  corpora  tlw 
of  which  be  ia  a  member,  and  what  has  be- 
come of  Its  fundSb" 

The  prayer  at  tbe  bill  was  for  an  alters 
native  mandamus  and  for  ultimate  relief  la 
accord  with  the  substance  thereof.  An  al- 
ternatlve  writ  was  Issued  In  accordance  with 
the  prayer  of  the  petlttm  or  bill,  and  there- 
upon tbe  defendant  filed  his  answer. 

Hie  answer  does  not  deny  that  the  relator 
waSt  at  the  time  tbe  petition  was  fll^  a  resi- 
dent citizen  and  taxpayer  of  the  dty  of  Mem- 
phis; that  he  attended  the  meeting  of  citi- 
zens moitloned  in  tine  petition;  that  this 
meeting  was  called  for  tiie  pu^juse  stated; 
tiiat  the  relatOT  also  attraided  the  meeting 
of  the  subcmnmlttee  of  16,  and  that  he  pro- 
posed to  the  committee  to  provide  for  an 
examination  of  tbe  booka;  that  the  subcom- 
mittee of  6  was  appt^ted  as  stated,  and  that 
the  defendant  furnlsbed  to  that  committee 
fte  figures  mmtltmed  in  the  petition;  that 
ftm  relator's  request  for  an  examination  of 
the  city's  books  1^  experts  waa  declined  by 
tbe  chairman  of  the  committee  of  200;  and 
that  tberenpon  he  demanded  of  the  defoidant 
tTie  right  to  make  an  examination  of  the 
ttooks,  records,  papm,  and  vouchers  ot  the 
cl^,  claiming  as  a  corporator  and  taxpayer 
tlie  right  to  make  a  i^neral  Inspection  of 
tbe  public  reoords  of  tibe  city,  and  to  make 
M^ies  of  Its  pul^  documents,  under  such 
rules  and  regnlutions  aa  would  insure  their 
safety,  and  that  this  demand  was  refused 
hy  him.  These  facta,  tberefture,  must  be 
treated  as  establlRhed. 

In  response  to  the  allegation  that  be  waa 
the  custodian  ot  the  books  and  papers  re- 
ferred to,  the  answor  cmtalns  the  following: 
"He  denies  that  he  Is  the  custodian  of  the 
city's  books  as  set  forth  In  complainanfs 
UU  of  complatait  His  connection  with  or 
power  over  said  books  Is  controlled  1^  ot- 
dlnanee,  which  provides  as  follows:  The 
mayor  sball  have  power  to  inspect  such  of  tlie 
books,  papers,  and  records  of  the  officers  of 
the  city  aa  may.  In  bla  opinion,  be  necessary 
to  enable  him  to  discharge  the  dotles  Imposed 
upon  him,  and  may  call  upon  all  of  the  of- 
ficers of  the  city  to  furnish  him  In  writing 
with  any  informattfm  connected  with  the  re- 
spective offices.' "  Bespondent  states  tbat  un- 
der tbe  legl^tive  enactment  creating  the  d.^ 
of  Memphis,  and  the  acts  amendatory  there- 
of, the  government  of  the  said  dty  ia  vested 
In  a  board  of  Are  and  police  comnUeskMiers, 
a  board  of  public  works,  and  a  legislative 
counciL  "The  oitire  govemmait  of  the  dty 


of  Memphis,  under  and  1^  virtue  of  tbe 
charter  ot  the  taxing  district  of  Shelby  ooun- 
ty  and  tbe  amendmcmts  thereto,  is  lodged  in 
said  two  boards  and  legislative  coun<^  and 
such  agenta  as  they  and  the  mayor  may  ap- 
point The  custody  and  the  control  of  all  of 
tbe  property  of  the  dty,  ito  books,  and  cash 
funds  are  mider  tbe  control  and  aiwervlBion 
ot  said  boards  and  l^slative  ooundl,  and 
county  trustee  of  Shelby  county;  he  being  tbe 
tax  collector  of  the  dty.  Bespondent  further 
states  that,  under  the  legislative  enactmento 
creating  the  dty  <tf  Memphis  and  tbe  or- 
dinances thereof,  tbe  custody  of  all  the  dty 
booka  la  vested  in  the  secretary  and  book- 
Iraepera  <^  the  various  dty  departmoits,  tbe 
county  trustee,  and  a  general  secretary  of  the 
dty  government,  who  do  not  hold  tliem  tor, 
or  subject  to,  the  orders  of  the  mayor,  but 
as  the  officers  and  representetivea  of  the 
board  of  fire  and  police  commladonera  and 
tbe  board  of  public  works  and  the  l^slattve 
council  of  tbe  dty  of  Memphis,  and  subject 
to  such  duties  with  regard  to  the  same  as 
are  Imposed  upon  them  by  law.  Respcmdent 
has  not  tbe  right,  under  and  by  virtue  of  tbe 
laws  and  ordinances  of  the  dty  of  Mempbis, 
to  grant  tbe  inspecti<m  of  the  books  demand- 
ed by  complainant  In  his  bill." 

In  an  amended  answer  be  adds  concerning 
tbe  custody  of  tbe  books  as  follows:  "Re- 
spondent does  not  have  tbe  dliarge  tir  control 
of  the  bod^s  of  the  dty,  as  he  has  already 
explained;  they  being  in  tbe  possesslmi  and 
control  <^  W.  B.  Armour,  the  secifetory  of 
tbe  dty,  and  other  secretaries  and  booUuep- 
ers,  who  are  under  heavy  bond  for  the  cor- 
rect ai^  honest  keepli^  of  tiie  books,  tlieir 
custody,  preservatiM)  ot  papers,  etc."  The 
matters  here  referred  to  are  partly  matters 
of  law  and  partly  matters  oi  tact,  and  the 
queetkm  as  to  the  defendant's  right  of  cus- 
tody to  the  papers  and  records  rrferred  to 
will  bave  to  be  determined  lattf  by  the  lan- 
goage  of  the  charter,  takoi  Ja  connection 
with  tbe  ordinance  above  referred  to  and  the 
tacts  above  stated. 

As  to  tbe  refusal  on  his  part  to  allow  the 
relator  to  make  the  extmded  examination  be 
demanded  the  opportunity  of  making,  while 
not  denying  that  be  had  so  refused,  he  an- 
swered, further,  tbat  he  had  never  refused 
to  relator,  as  a  dtlzea  of  Memphis,  **tlie  right 
personally  to  Inspect  the  hookm  ot  tbe  dty 
In  any  reasonable  manner,  whldi  this  re- 
spondent baa  never  denied  to  any  dtlsoi,  but 
has  at  all  times  been  rea^  to  concede  and 
accord  [this]  to  all."  We  construe  this  to 
mean  that  he  has  not  d«iled  the  right  to 
make  an  examination  for  any  special  or  par- 
ticular metier.  But,  taking  this  In  eonnee- 
tion  with  otha'  parts  of  the  answev,  we  in- 
ter tbst  tbe  defmdant  did  not  cooaider  as 
reasonable  the  demand  made  by  tiie  relator 
for  a  general  examination,  such  as  ia  daimed 
in  tbe  petltkm,  and  tbat  tiw  danand  for  sneta 
examlnati<m  be  did  refuse. 

Upon  the  subject  of  tiie  motive  and  aalmns 
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of  the  r^tor,  after  referring  to  the  proposl* 
tlon  for  an  examination  made  by  the  relator 
to  the  committee  called  by  defendant,  tbe  an- 
swer proceeds:  "Respondoit  states  that  the 
complainant  is  very  hostile^  politically  to  him, 
and  to  the  present  dly  administration,  and  he 
beUeres  that  the  design  of  the  said  proposi- 
tion, made  at  the  time  it  was,  or  the  effect  of 
It,  was,  or  would  be,  not  to  promote  and  aid, 
bat  rather  to  Impede  and  thwart,  the  objects 
and  purposes  bad  In  view  wben  said  dttetne 
were  Invited  to  meet  to  conrider  the  subject 
of  streets.  Betpondent,  under  Hie  circa  in- 
stall ees,  regarded  the  proposition  of  complain- 
ant as  an  Intended  obstacle  to  what  be  was 
desiring  to  accomplish  for  the  good  of  the  city 
of  Memphis,  and  did  not  accede  to  the  de- 
mand." 

After  setting  out  tiie  fact  that  be  had  ad- 
dressed a  letter  to  certain  well-known  gen- 
tlemen In  Memphis,  asking  tbem  to  consent 
to  act  as  a  committee  to -examine  the  books 
ot  tbe  dty,  and  that,  upon  their  ezpreasliig  a 
wilUagness  to  act,  they  had  been  appointed 
fw  that  purpom  and  to  perform  that  duty 
by  the  legialatlTe  eoondl  ot  the  dty  of  Mem- 
phlst  the  answer  set  forth  tbe  following  oor- 
reaponc^ence  that  passed  between  the  cbair- 
man  of  that  committee,  Mr.  S.  Caldwell, 
and  tbe  solicitors  of  the  relator,  as  Indicating 
and  tbrowii^  light  upon  the  motlre  mad  pur- 
poees  of  the  relator  In  demanding  tbe  exim- 
InatioiL  Tbe  firat  letter  la  as  CoUowa: 

"Memphis,  Tenn..  Feb.  11,  1003. 
.  "CatToU,  McKellar  &  Bnlllngton  and  Oa- 
mttam  Elwlng,  AttcwneyB  fttr  W.  U  Wdlfbrd 
—Dear  Slra:  I  am  Inatmcted  by  tbe  commit- 
tee who  bare  accepted  Mayor  WilUama*  Invl- 
tatUm  to  aiqiervlae  tiie  examination  of  ttaa 
dty*!  books  to  address  this  eommonlcatioD  tn 
yoa  and  to  make  tbe  same  pnUlc.  We  call 
your  attention  to  the  letter  of  tbe  mayor, 
dated  February  10,  1903,  pnUtahed  In  the 
dally  papOTS,  wUcb  coaf«red  upon  ns  full 
authority  to  make  this  examination  without 
any  llmitatlona  vbatever,  and  with  the  power 
to  Increase  oar  membership.  We  accepted  tbe 
mayor's  Invitation  because  ire  believed  this 
w«k  WAS  a  public  dnty  we  should  not  sbirk. 
We  desire  tbe  Inveatigaflon  to  be  made  In  a 
thorough  and  comprehensive  noanner,  and  un- 
der aucb  snpwvlslon  that  the  report,  wben 
made,  win.  command  tbe  respect  and  confl- 
deece  of  tlie  whole  cwnmunlty.  We  believe 
tbat  title  can  best  be  accomplished  with  the 
(MKiperatlmi  of  your  client,  and  therefore  wag- 
fS&Mt  Qiat  all  l^al  proceedings  be  dlsmlsBed, 
and  tbat  you  select  five  prmttaient  citizens, 
IrreqiecttTe  of  thdr  bualneas  occupations,  and 
we  will  appoint  them  members  of  our  commit- 
tee. If  desirable  to  farther  increase  tiie  com- 
mittee, tiie  new  committee  of  ten  may  do  so. 
If  this  iiropoBal  te  acc^ted  by  you,  it  will  not 
be  Dscesaary  for  Mr.  Wellford,  or  those  in* 
tsnsted  with  him,  to  eontrlbnte  sny  money 
toward  the  examinatiotL  Our  sole  object  in 
making  tbls  proposal  is  a  sincere  d»lre  to 
obtain  TOW  aH>penitk>n.  to  tbe  end  that  only 


one  examination  shall  be  made,  and  that  by 
a  committee  reprraentlng  all  of  the  cltlzuiiB  of 
Memphis.  Will  you  kindly  let  me  bear  from 
you  by  11  o'clock  tomorrow? 

"By  order  of  committee, 

"Albert  S.  Caldwell,  Chairman." 

Tbe  reply  to  this  is  set  forth  in  the  answer 
•s  ftdlows: 

*^emphl8,  Tenn.,  Feb.  11,  1003. 

"Mr.  A.  S.  Caldwell,  City-Dear  Sir:  Re- 
ferring to  your  call  on  yesterday,  when  yon 
requested  that  Mr.  Wellford  select  five  more 
members  to  be  added  to  your  committee,  and 
let  the  tno-eased  committee  of  ten  select  ac- 
countants and  examine  tbe  books  of  the  city, 
we  wish  to  make  the  following  suggestion  in 
lieu  thereof:  Mr.  Wellford  has  put  up  his 
money  and  can  close  his  contract  at  any  time 
with  accountants  to  examine  the  boobs.  We 
suppose  that  your  committee  has  the  funds 
and  can  do  likewise.  Why  not,  then,  simply 
let  the  accountants  employed  by  jonr  com- 
mittee and  those  employed  by  Mr.  Wellfwd 
get  to  work  on  tbe  books  and  examine  th«n7 
Id  this  way  there  will  certainly  be  an  exami- 
natl<»i  of  the  boc^,  concerning  which  no  ono 
can  complain,  and  tn  which  examination  no 
one  can  be  injured.  We  submitted  tbe  mat- 
ter to  our  client,  Mr.  Wellford,  who  directs 
ua  to  say  that  Uie  mayor  having  assumed 
sud)  a  hostile  attitude  toward  htan,  he  Is  now, 
tn  justice  and  fatniess  to  himself,  unwilling 
to  take  port  tn  any  examination  of  the  dty 
books  unless  lie  has  the  legal  right  to  do  so. 
Mr.  Wellford  directs  lu  to  say  to  your  com- 
mittee tliat  -we  shall  be  glad  to  meet  you  in 
conference  at  any  time. 
'•Very  truly  yours, 

"Garroll,  McKellar  ft  Bulllngton. 
**Gamtbers  Slwlng." 

Tbe  answer  furOia  avers  tbat,  prior  to  the 
rscmtion  of  flils  lettor  from  tbe  attorneys  of 
Mr.  Wellford,  tiie  aforesaid  Mr.  Albert  & 
Caldwell,  as  cbslrman  of  the  committee  of 
five,  had  addressed  another  communication  to 
tbe  said  attorneys,  and  In  reply  thereto  re- 
cdved  the  followli^: 

*^emphlB,  Tenn.,  Feby.  12th,  1903. 

"Mr.  A.  8.  Cftldwell,  Chairman,  City— Dear 
Sir:  After  conferring  with  our  client,  Mr. 
Walker  L.  Wellford,  we  have  concluded  to 
accept  for  him  your  proposition  that  we  se- 
lect five  prominent  dtlsens,  who,  wlUi  the 
five  gentlemen  selected  by  the  mayor,  shall 
cfHHtltnte  a  committee  of  investigation  of  the 
city's  bo(As  and  aEFairs,  subject,  however,  to 
tbe  following  express  conditions:  The  scope 
of  the  investigation  to  be  conducted  shall 
embrace  tbe  following: 

"(1)  A  thorough  and  complete  examination 
of  all  books,  contracts,  vouchers,  and  other 
documents  In  any  way  bearing  on  the  con- 
duct of  the  city's  affairs  during  Mayor  Wil- 
liams' administration.  The  conunlttee  to  be 
aided  by  such  reputable  expert  accountants 
and  other  agents  and  employes  as  may  be 
necessary,  who  shall  be  named  toy  the  five 
dtlzens  selected  by  nn. 
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"(2)  A  searching  and  exhaustive  Inrestlga- 
tlon.  with  a  Tlew  of  being  able  to  report 
definitely  aa  to:  (1)  The  disposition  of  all 
taxes  and  reventies  collected  by  the  dty. 
(2)  The  amount  collected,  and  the  methods 
employed  In  collecting  money,  from  gam- 
bio's  and  ottier  violators  of  the  law,  and 
the  disposition  made  of  same.  (3)  Whether 
all  persons  appearing  on  the  cl^'s  pay  rolls 
rendered  services  to  the  city.  (4)  Whether 
improper  inflnencea  have  been  brought  to 
bear  on  any  member  of  the  city  council  tor 
the  purpose  of  securing  franchises  or  other 
ooncesslona;  If  so,  specify  same.  (19  Wheth- 
er relatlom  between  members  of  the  city 
council  and  corporations  granted  franchises 
or  concessions  have  been  entirely  proper  and 
legitimate.  (8)  Whether  money  has  been  bor- 
rowed, w  d^ect  or  Indirect  benefits  of  any 
Und  have  been  received  by  members  of  the 
dty  conncU.  from  such  corporations  or  In- 
dlvldoali  granted  franchises  or  privileges. 
(7)  Whether  any  city  official  has  been  or  is 
Intoested,  directly  or  Indirectly,  in  contracts 
awarded  by  the  city  for  paving  or  otitier  pur- 
poses. (8)  Whether  mayor  or  other  member 
of  the  <kty  council  has  used  his  position  for 
personal  profit.  (9)  The  rdatlon  of  the  may- 
or or  any  member  of  the  city  council,  di- 
rectly or  indirectly,  to  gamblers,  those  sell- 
ing liquors  wttbont  license,  and  those  who 
are  permitted  to  carry  on  their  bnshiess, 
though  under  the  ban  of  the  law.  (10) 
Whether  the  city  has  recdved  adequate  com- 
pensation for  its  franchises,  and  whether  It 
has  received  materials,  services,  etc.,  on 
reasonably  fair  terms,  or  whether  cfmsldaa- 
tions  other  than  those  of  the  best  interests 
of  the  city  have  entered  Into  such  matters. 
(11)  Whethor  the  affairs  of  the  city  during 
3fayor  Williams'  administration  have  been 
conducted  in  an  honest,  economical,  and  busi- 
nesslike manner,  or  otherwise.  (12)  Whetb- 
et  the  contracts,  purchases,  car  sales  made  by 
the  city  during  tiie  present  administration 
have  been  made  In  accordance  witti  the  law. 
after  proper  advertising,  or  whether  any  of 
such  contracts,  purchases,  or  sales  have  been 
made  privately,  or  In  any  oth^  way  In  viola- 
tion of  the  law. 

"(8)  That  every  member  at  the  comndttee 
shall  bind  himself  to  adt^  such  means  and 
to  employ  such  agencies  as  may  be  neces- 
sary to  conduct  a  thorough  and  earnest  in- 
vestigation in  accordance  with  tills  agree- 
m&it,  and  to  this  end  tlut  any  witnesses 
whose  names  may  be  suggested  by  three  or 
mmre  of  the  conunlttee  shall  be  summoned, 
and  every  member  of  the  committee  shall 
demand  that  said  witness  shall  answer  any 
and  all  questions  that  may  be  propounded  by 
the  committee  bearing  on  the  subjects  of  In- 
quiry herein  set  forth,  and  a  refusal  to  an- 
swer shall  call  forth  the  cuisnre  of  the  en- 
tire committee.  That  the  money  [HX}vided 
for  the  examination  shall  be  used  by  the 
committee  for  the  above  purposes.  That  the 
"halrman  of  the  organlmd  committee  of  ten 


shall  be  named  by  the  five  gentlemen 
lected  by  us. 

"Ebtving  stated  that  yon  desire  the  investi- 
gation to  be  made  in  a  thorough  and  com- 
prehenslTe  manner,  and  under  such  soper- 
Tlslon  that  the  report,  whoi  made,  wlU  c«n- 
mand  the  respect  and  confidence  of  the  whole 
community,  we  feel  assured  that  yon  will 
accept  the  above  conditions,  by  which  alone. 
in  our  opinion,  this  much  desired  result  caxi 
be  achieved.  On  receiving  the  unanimoas 
approval  of  these  terms,  we  will  at  Mce 
select  the  five  gentlemen  whom  we  wish  to 
co-operate  wltii  the  five  appointed  by  ttie 
mayor,  all  of  whom  can  then  meet;  ergan- 
ize,  and  iffoceed  to  business. 

"Very  truly  yours, 
"[Signed]    Carron,  McEellar  A  Bullingtoa. 
"Carothen  Swing." 

To  this  letter  the  committee  replied  as  fol- 
lows: 

"Memphis,  Tenn.  Feby.  12th,  IMS. 

"Messrs.  Carroll,  McKcUar  ft  BulUiistoB 
and  Caruthen  Ewlng,  Attwnesw  for  Walker 
Ij.  WeUford— Dear  Sirs:  Tour  letter  of  Feby. 
12th  has  been  referred  to  my  committoe.  and 
I  am  Instructed  to  reply  as  ftillows:  Toni 
proposals  that  we  shall  have  no  voice  In  the 
selection  of  accountants  and  other  agents 
and  employte  connected  with  the  Investiga- 
tion, and  that  the  chalmun  of  the  reorgan- 
ized committee  diall  be  selected  by  you,  re- 
flects sodi  want  of  confidence  in  xm  that  we 
can  see  but  little  hope  for  useful  and  har- 
monious action  along  the  lines  you  subtest. 
We  ate  still  of  the  opinion  that  the  Inveatisa- 
tlon  should  be  Impartial,  and,  as  for  aa  pos- 
sibly free  from  public  orltldam;  and  to  evi- 
dence our  entire  dMutnestedness  we  now 
propose  that  you  and  we  Jointly  request 
Ohancellor  Helakell  to  sde(A  a  committee  •( 
five  or  ten,  as  his  Judgment  may  seem  best, 
to  conduct  tills  Investigation.  If  yon  agree 
in  this,  we  will  ]dn  you  In  an  Immediate 
request  to  the  chancellor  to  name  Ibia  new 
committee,  and  uptm  Its  appointment  we  wfll 
tender  io  the  dty  coonetl  our  reslgnatloB. 
with  a  request  tiiat  they  appoint  tiie  chan- 
cellor^ committee  In  our  stoad.  Kindly  give 
me  an  answer  as  early  to-morrow  as  poesibie. 
"Sincerely  yours, 

"tSlgned]  Albeit  &  Caldwell, 

"Chairman-" 

The  answer  avers:  "Thus  dosed  the  re- 
peated attempts  of  the  dty  government  and 
a  committee  of  five  to  bring  about  tiie  np- 
resentation  of  all  conflicting  Interests  In  an 
examination  whidi  should  have  been  satls- 
fadory  to  every  dtlsen  in  the  entire  dty  ef 
Memphis." 

With  respect  to  tiie  selection  ot  the  com- 
mittee whose  chairman  cmidncted  the  frae- 
going  correspondence  with  the  attom^v  of 
the  relator,  the  answer  omtains  the  t<rtlow- 
Ing:  "Respondcoit  fortiier  states  flut,  as  com- 
plainant persisted  In  ImlBtlng  on  an  tnveotl- 
gation  of  the  dty*s  books  by  himself  or  oth- 
ers designated  by  him,  wltboot  pnrsoing  the 
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coarse  prescribed  and  authorized  by  law,  tbis 
respondent,  in  order  to  aatlafy  any  reason- 
able demands  of  the  complainant,  or  the  de- 
aires  of  any  other  citizens,  addressed  a  com- 
munication to  Messrs.  M.  S.  Buckingham,  J. 
A.  Omberg,  James  Nathan,  a  W.  Schulte, 
and  A.  S.  Caldwell,  requestii^  that  tbey 
take  charge  of  the  matter  of  the  Investiga- 
tion of  the  city's  books,  and  to  have  them 
thoroughly  examined  by  bonded  expert  ac- 
countants. These  gentlemen  agreed  to  serve 
In  the  matter.  The  complainant  objected  to 
tbis,  and  was  himself  determined  to  have  a 
band  In  such  examination.  Respondent 
states  that  the  above  Ave  named  gentlemen 
are  citizens  of  Memphis  of  the  very  highest 
character  and  standing  in  the  community, 
TOClally  and  commerdally,  and  are  men  of 
spotless  reputation  for  fairness,  honor,  and 
Integrity.  Not  one  of  them  will  suffer  if  a 
comparison  is  made  between  him  and  the 
complainant  Any  work  which  they  may 
agree  to  undertake  will  be  honestly  done,  and 
the  result  would  entirely  ntlBfy  the  public 
at  large." 

The  answer  then  sets  oat  the  correspond- 
ent* between  the  gentlemen  referred  to  and 
the  defendant,  Williams,  the  substance  of 
which  was  an  offer  to  appoint  them  a  commit- 
tee  to  make  an  examination  and  their  accept- 
ance. The  answer  then  sets  out  a  communi- 
cation from  the  mayor  to  the  legislative  coun- 
cil, asking  that  body  to  ratify  bis  action  In  ap- 
pointing the  committee,  and  a  resolution  of 
the  council  making  such  ratlflcatlou  of  the  ap- 
pointment and  organization  of  the  committee 
for  the  purpose  of  Conducting  a  fair.  Impartial, 
and  thorough  examination  of  the  books  of  the 
city  of  Memphis  by  such  means  and  In  such 
manner  as  they  may  decide  on,  and  appro- 
priating 95,000  for  the  purpose. 

The  amended  answer  contains  the  follow- 
ing upon  the  same  subject:  "Respondent 
states  that,  since  the  filing  of  the  answer  on 
yesterday.  February  18,  1903,  the  said  com- 
mittee reported  to  the  board  of  police  and  fire 
commissioners  that  tbey  had  selected  to  do  the 
said  work  the  American  Audit  Company  of 
New  York,  which  is  an  institution  of  as  high 
standing,  character,  and  integrity  as  any  In 
America;  and  the  board  of  fire  and  police 
commissioners  approved  of  said  selection  and 
recommendation,  and  placed  said  audit  com- 
pany immediately  in  char^  of  the  books,  pa- 
pers, and  vouchers  of  the  city  for  the  purpose 
indicated,  and  It  Is  In  chat^  and  control  of 
the  same.  In  pursuance  of  the  authority  given 
said  committee  by  said  city  council.  Re- 
spondent submits  that  there  should  be  no  In- 
terference with  the  said  work  by  either  the 
complainant,  respondent,  or  this  honorable 
court  While  respondent  denies  the  right  of 
the  complainant  to  make  such  an  examination 
as  he  bad  demanded  of  the  books  of  the  city 
through  any  agent  he  may  appoint,  and  while 
respondent  does  not  have  the  control  of  said 
books,  yet  bo  far  as  he  Is  concerned,  or  Is  per^ 
mltted  to  ezpreH  liU  Tiewi,  be  atates  that  ha 


la  perfectly  willing  that  the  complainant, 
Wellford,  should  select,  and  that  the  court 
should  appoint  a  competent  bonded  expert  ac- 
countant to  examine,  check  over,  and  verify 
the  work  of  satd  American  Audit  Compauy, 
and  he  would  be  glad  to  have  this  done.  Re- 
spondent believes  that  the  legislative  council 
of  the  city  would  not  object  to  this,  although 
be  has  no  authority  to  speak  for  them.  The 
matter,  however,  is  entirely  In  charge  ef  the 
aforesaid  committee  of  Ave,  and  respondent 
cannot  interfere  with  them,  nor  In  any  way 
speak  for  them;  but  he  believes  from  tbelr 
high  character,  Impartiality,  and  disinterest- 
edness, that  tbey  would  accede  to  any  reason- 
able request  made  of  them  in  the  matter,  to 
the  end  that  the  result  shall  be  satisfactory." 

The  answer  contains  the  following  as  fur- 
ther reasoDS  why  the  relator  has  not  a  right 
to  enforce  a  personal  wmlnatlon  of  the  city's 
books  on  bis  part:  "In  addition  to  the  lack  of 
control  of  said  books  as  already  stated,  re- 
spondent states  that  It  Is  provided  by  tbe  m- 
dlnance  of  the  city  of  Memphis  bow  an  ex- 
amination of  the  books  shall  be  made,  and 
who  has  the  right  and  authority  to  grant  tbe 
same.  The  ordinance  controlling  this  mattor 
was  passed  as  early  as  the  year  1879,  In  tbe 
month  of  February,  sbtntly  after  the  city  of 
Memphis  under  Its  present  form  of  govern- 
ment was  created,  and  years  before  this  re- 
spondent held  any  official  position  in  tbe  city 
government.  Tbe  ordinance  Is  as  follows: 
'Every  office  or  agent  of  the  dty  shall  at  all 
times,  when  requested,  submit  bis  books  and 
official  papers  to  tbe  inspection  of  the  mayor, 
or  any  member  of  the  legislative  council,  or 
to  any  person  or  committee  appointed  or  au< 
tborized  by  the  legislative  council  to  examine 
the  same.'  dty  Digest  (Watkins*  Edition)  p. 
168.  Respondent  av«s  that  by  this  ordinance 
tbe  mayor  or  any  member  of  the  legislative 
council  may  Inspect  the  books,  and  that  tbe 
legislative  council  of  the  dty  Is  vested  with 
the  sole  and  exclusive  authority  to  determine 
when,  bow,  and  by  whtmi  examinations  shall 
be  made  of  tbe  papers,  books,  and  records  of 
the  dty  of  Memphis;  and  therefore  your  re- 
spondent denies  the  right  of  tbe  complainant 
to  Inspect,  or  to  make  copies  of  the  records 
from,  tbe  books  of  tbe  dty  of  Memphis,  and 
this  honorable  court  Is  without  authority  of 
law  to  grant  or  decree  the  same.  Respondent 
would  aver  that  it  would  cause  a  great  deal  of 
confusion,  worry,  and  much  inconvenience  to 
the  business  of  tbe  city  of  Memphis,  and  to 
the  various  officers  of  tbe  said  dty  and  othrr 
employ^,  to  allow  any  and  every  one,  at 
their  own  whim  and  desire,  to  make  a  con- 
tinuous examination  of  the  books,  vouchers, 
and  papers  of  the  dty.  as  the  various  officers 
thereof  and  tbeir  deputies  would  be  required 
to  keep  a  close  and  careful  supervision  over 
any  and  all  examinations  of  tbe  books  and 
vouchers  constituting  the  public  records  of  the 
dty  of  Memphis.  They  involve  transactions 
covering  a  period  of  five  years,  and  many 
mllllona  of  dollars,  and  U  would  take  at  least 
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five  or  Blx  niMitbs  to  make  m  complete  and  \ 
thorough  iDveatlgatlon  of  all  <tf  the  affairs  of  : 
the  said  city,  during  which  period  mnch  vtdo- 
abte  time  would  be  lost  by  Its  employ^  and  ' 
offlcera,  pnbUe  busineas  would  be  Int^ered 
wltb,  and  the  establishment  of  such  a  rlgbt  ■ 
would  cause  great  damage  to  the  public  sot-  • 
ice,  and  would  place  within  the  power  of  the  '• 
political  eoemles  of  the  city  administration,  ^ 
or  any  person,  upon  the  least  pretext  and  i 
slightest  su^Iclon.  to  demand  and  Inaugurate  i 
examlnatloDS  ot  the  <dty  trooks,  wbl^  exami* 
Dations  would  impede  the  puWic  service  and 
impair  the  usefulness  of  tbe  various  depart- 
ments of  the  city.  With  such  posslbllittai  con- 
fronting It,  the  city  of  Memphis,  as  set  fnth  i 
herein,  in  tbe  year  1879  passed  tbe  ordinance  | 
hereinbefore  refened  to,  in  ordw  to  provide 
and  regulate  such  an  examination  as  this  com-  ' 
plalnant  is  now  desiring  st  tbe  hands  of  this  | 
hontffable  court   Bespondoit  further  states  | 
that,  in  addition  to  tbe  said  author!^  for  and  ' 
mode  of  examining  the        books,  under  the  ' 
law  and  ordinance  aforesaid,  the  power  to  ex-  ' 
amine  tbe  books  of  all  otflclals,  state,  county,  : 
and  munldpal.  Is  vested  by  the  law  In  the  I 
grand  Jury  of  Shelby  county,  which  body  has 
full  power  in  the  premises,  not  only  to  inspect  , 
and  examine  the  papers,  books,  and  records 
of  the  city  cAclals,  but  also  to  summon  witr 
nesses  end  Interrogate  them,  and  examine  and 
report  npon  the  condition  of  the  records  of  the  , 
city,  and  any  wrongdoing  or  delinquency  of 
this  respondent,  or  any  other  <^cial  of  the 
city  of  Mempbis.    Bespondrat  submits  that  ' 
under  the  foregoing  provisions  trf  the  law  the 
complainant  lias  no  right  to  the  Inspection  of  | 
the  city  records,  as  Is  claimed  by  bUn  in  bis  1 
bill.  In  person  and  by  his  agents  and  em-  , 
ploy^s,  but  that  the  grand  Jury  of  the  county  : 
is  tbe  body  designated  by  tbe  law  to  perform  j 
this  public  service,  and  that  it  Is  their  prov-  ' 
ince  and  duty  to  act  In  the  premises;  and 
If  they  fail  in  this  regard,  or  if  any  dtlsen  i 
or  committee  deilre  an  Investigation  of  tbe 
books  of  any  dty  official,  the  law  prescribes 
that  the  l^lslative  council,  upon  proper  ap-  I 
pliontlon  to  it  may  have  this  done." 

It  was  stated  in  tbe  beginning  of  this  opin- 
ion that  tbe  relator,  upon  tbe  coming  In  ci 
the  answer  to  the  altematlTe  writ,  had  made 
demand  for  tbe  peremptory  writ.  As  a  mat- 
ter of  fact  while  this  was  in  substance  what 
was  done,  the  form  of  tlie  proceeding  was  dif- 
ferent The  decree  of  the  court  below  recites 
that  the  cause  has  Iieen  specially  set  down  i 
for  hearing  by  tbe  complainant,  or  petitioner,  ' 
on  tbe  bill  or  petition  and  the  answer  of  the  , 
defendant,  and  was  so  heard.    The  ^ect  { 
of  each  an  ord»  would  be,  under  our  chan- 
cery rule,  to  treat  every  fact  properly  set  out 
and  averred  In  the  answer  as  proven  and 
as  true.    So  the  same  result  is  reacbed  as 
If  tiie  petitioner  bad  formally  denuinded  the 
peremptory  writ  upon  tbe  coming  in  of  the 
aforesaid  answer  to  the  alternative  writ;  the 
latter  act,  as  already  stated,  being  equiva-  < 

It  to  a  demorrar  to  the  aald  answer  or  re-  I 


totn.  It  results  fSmt  w»  most  treat  erery 
arerment  of  fact  In  Uk  answw,  for  tiie  pur- 
poses of  the  presoBt  bearing,  as  troe,  and, 
after  constdemtlon  thereof  either  giant  or 
deny  the  peronptory  writ 

Tunilng  to  the  1^1  queatioiis  Involved,  we 
shidt  first  omaldar  whether  Uie  relator,  as 
one  of  tbe  corporators  of  the  monidpalltT. 
has  tbe  right  to  make  tl^  general  examlwa- 
tk«  he  asks  tor  In  the  petltkm.  Several  au- 
thorities have  been  cited  to  w  by  tbe  counsel 
tor  the  re^ective  parties. 

Vat  the  petitioner  we  are  dted  to  Herbert 
T.  Asbbumer,  1  WIIsmi,  207:  King  v.  Babb. 
3  Term  Sep.  682;  B»  v.  Guardians  of  Great 
Farrli^<«i,  9  B.  &  O.  541,  and  other  aattior- 
ities  which  will  be  presently  stated. 

In  Herbert  t.  Ashbomw  thne  was  a  rule 
made  to  show  cause  why  the  defendant  sboold 
not  have  the  liberty  of  ii^;»ectlng  the  books 
ot  the  sesdon  of  the  corpcwation  of  Klndale. 
It  was  objected  that  the  party  was  not  en- 
titled to  see  tbe  books,  unless  be  could  show 
to  the  court  by  affidavit  that  they  contained 
matters  relating  to  the  thing  in  question, 
which  was  whether  certain  park  lands  were 
within  the  town  or  corporatfon  of  Klndale. 
Upon  this  mattfflT  the  court  said:  "These  are 
public  books  which  evwybody  has  Ute  right 
to  see."  The  rule  was  tiiereupon  made  ab- 
scdnte,  without  more. 

In  King  r.  Babb,  when  a  Rde  bad  been 
granted  for  an  Infonnation  in  the  nature  of  a 
quo  warranto  against  A.  to  show  by  wliat 
antiMTlty  he  claimed  to  be  mayw  of  Q.,  « 
tbe  relation  of  some  of  the  corporators,  and 
anotbar  rule  to  that  cause  tor  injecting  all 
the  corporation  bot^  papers,  etc,  directed 
to  the  town  clerk,  an  iospectkm  of  socb  only 
as  related  to  the  election  and  <rfllee  of  mayor 
was  held  to  be  a  snffielait  conpllanjoe  wftti 
the  latter  rule,  so  as  to  protect  the  town 
clerk  from  an  attadunent  as  for  a  eontempt 
of  the  court:  It  appearliv  that  be  bad  acted 
bona  HiSa  Bat  Lord  Kenyon,  In  that  case. 
In  rendering  Judgment,  assumed  'Mhat  in  eer- 
tato  cases  the  members  ot  tbe  eo9<»atkm 
may  be  permitted  to  Inspect  all  papers  relat- 
ing to  the  corporation." 

In  Bex  V.  Guardians,  etc.,  of  Great  Far^ 
ringtoD,  9  B.  &  O.  641«  it  was  held  thst  a 
rated  piBrlsblraer  bad  a  rti^t  to  inspect  toe 
accounts  of  tbe  expenditure  of  the  psrlsb 
moneys,  kept  by^  tbe  guardians  for  tiie  poor, 
appototed  under  22  Geo.  II,  c.  8S,  and  tbe 
court  granted  a  mandanma  to  tSie  gnazdianB. 
etc.,  eonuoandliv  them  to  allow  mch  tar 
vectloD. 

In  Glover  an  Mnnletpal  Owrporatlcwa,  262, 
It  is  said:  "Every  corporator  has  the  rljttat 
to  inspect  all  records,  bot^  and  oflier  doco- 
mente  of  the  corporation  npon  sll  pnxper  o^ 
caslons,  and  It  upon  application,  an  offlcft 
who  is  interested  refuses  to  show  ttmn,  the 
court  will  grant  a  mandamoa  ts  anforee  kli 
rigbts." 

In  DlUtm  on  Mnnldpal  Ootporatkns,  i 
806,  tt  Is  said:  "Tha  foUowlBC  points  terc 
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1>Mn  nded  asd  itatett  bgr  Mr.  Wllcoz:  Srery 
mnnldpal  coiiMmtDr  has  the  right  to  liiapeet 
ftll  the  recoida,  boote,  and  o^er  docnmraitii 
of  the  coipoimtlMi  on  all  pnqmr  oocasbms; 
and  If,  npon  ■^^Ucatkm  for  that  purpoee, 
the  offioer  who  baa  the  cnstody  refmes  to 
show  them,  the  oonrt  will  grant  mandamm 
to  enforce  Ua  right."  Again  the  aame  author 
aaya  In  aeetlon  848:  "In  tUa  ooDntry  the 
reoorda,  booloi,  and  hy-lawa  of  a  manldpal 
corporation  are  of  a  public  natnre,  and  tf 
BDch  oonNiratton  ahonld  refnae  to  give  li^ 
apectton  thereof  to  any  paeon  having  an  tn- 
tereat  thet^n,  or  perhi^  fnr  any  pazpoee^ 
to  any  inhabitant  <rf  the  corporation,  irhether 
he  haa  any  q^lal  or  private  Intereat,  w  not, 
a.  writ  of  mandamos  will  tie  to  omnmand  the 
cozporatlon  to  allow  anch  inapectlon,  and  cop- 
lea  to  be  takm  under  raaaonaUe  pFeeaotkma 
to  eecore  the  or^ifnalB," 
The  relator  alao  referred  to  People  ex  reL 
Ohaa.  B.  Onnell,  47  Bari).  829,  not  aa  an 
authority  (becanae  the  decree  In  that  caae  was 
aubaeqvent^  revCTsed  by  the  Court  of  Ap- 
peala,  without  any  written  oirinioo,  howern), 
but  tor  ^e  ben^t  ot  tta  veaaoniiig.  In  the 
course  of  hla  oplnton  In  that  case,  Mr.  JubOcb 
Bamatd  to  part  aald:  "Upon  the  argument, 
I  waa  atroi^ly  of  the  optnfoq  that  anch  eor- 
porator  had  aoeh  r^t,  and  sabaequent  re- 
flection and  toTcatlgatlDn  have  conflrmed  that 
<H»tolon.  It  was  claimed,  and  strongly  Inriat- 
ed  upon  to  the  argnniMil;  that  the  corporatw 
had  the  right  to  toqwet  andi  recorda  only 
when  he  had  aome  mtnto  Intereat  for  the 
information  and  protectim  of  wtddi  the  In- 
spectkMi  (rf  aald  document  waa  neceaatry, 
and  that  then  this  Inspection  muat  be  limit- 
ed to  those  docDmmta,  and  it  waa  claimed 
that  thia  rale  was  establledied  by  English  de- 
dsiona.  I  have  examined  the  English  au- 
thorities referred  to  in  the  arenment,  and 
soeb  ae  I  have  been  able  to  dtaeorer  to  the 
books.  I  think  that  none  of  tiiem  so  reetriet 
the  right  of  tospectlon,  while  many  of  them 
dlotluctiy  hold  the  right  of  a  genenl  to- 
spectlim.  And.  agato,  I  aee  do  principle  upon 
wfakdi  It  can  be  held  that  the  corporator  haa 
not  tiie  right  to  a  genwal  Inapectlon  of  tiie 
public  records.  It  waa  true  that  the  whole 
body  of  incorporators  acttog  through  their 
legally  conatltntad  repreaentatlTes,  aa  well 
pwhaps  as  the  Leglalatare  under  which  the 
coiporatton  bolda  ita  chartM,  may  make  laws 
and  ordlnancea  restricting  ttie  ^^t  of  gen- 
eral tospectlon;  but.  unlesa  there  ia  anch  re- 
atrtctloD,  I  am  unable  to  see  any  prindple 
npon  vrhUSi  it  can  be  held  that  a  corporatw 
has  not  the  right  to  a  gennal  tospectlon  of 
the  putrtie  recorda  of  the  corporation.  Xn  the 
language  itf  the  court  in  Herbert  t.  Aah- 
bumor:  Theae  are  potdlc  books,  whieb 
everybody  has  a  right  to  aee.'  And,  again, 
tiie  eitlacna  withto  flw  cmporate  Ilmlta  con- 
atltirte  the  corpomtton,  while  ttw  mayor, 
aldermen,  common  council,  a  tree!  eommla- 
atoner,  and  othera,  are  ita  offlcera  and  agenta, 
to  irtwm  are  confided,  nndw  cotato  roatiifr 


tlona,  the  care  and  management  of  the  prop- 
er^, buatoeaa,  and  toterests  of  the  corpora- 
tion.   If.  from  the  bate  fact  that  the  eor^ 
poratlOD  can  only  act  fhrongb  <^cera  or 
agents,  and  tba^  therefore,  offieen  are  ap- 
pototed  to  whmn  ttie  care  of  the  property, 
bnslness,  and  hiterest  of  the  corporation  are 
totrusted,  and  who  ere  subject  to  removal 
before  the  time  for  which  they  are  appoint- 
ed haa  eqilred,  and  who  are  also  aabject,  tm 
Cbe  expltattoa  of  flielr  terms,  to  be  r^laced 
by  othera  at  the  wdl  of  the  corporators.  It 
reaulte  that,  Immedlatoly  npon  the  appolnt- 
mMit  of  Buch  offlcera,  tiie  corporators  have  no 
longer  intereat  to  flie  manner  in  which  their 
property,  bnstoees,  and  Interest  are  cared  for, 
conducted,  and  loolud  after  by  Hu/tr  agenta, 
ttien  alao  tollowa  tiuit  the  corporatora  have  no 
r^t  to  Invect  the  books  and  papers  to  the 
custody  of  the  efflcras  relating  to  thcdr  offlrinl 
business.   If,  however,  the  corporators,  not- 
witiistandlng  fba  appointment  of  sudi  of- 
ficers, still  retato  an  totereat  to  the  manner 
to  which  their  property,  bnslneBs.  and  In- 
tereetM  are  cared  fw,  conducted,  and  looked 
I  afto*,  then  It  tolknrs  that  they  are  entitled 
I  to  bave  aa  full  knowledge  of  an  the  official 
'  acta  ot  thdr  offlcera  aa  the  officers  them- 
'  selTea  have,  so  as'to  mable  them  to  ascer^ 
'  Into  whether  their  officers  have  performed 
I  to^  duty  In  audi  manner  as  Is  aeceptoble 
I  to  them,  with  tiie  view  to  determining  wheth- 
er they  wlU  contlnne  them  in  office  or  not.** 
In  that  case  it  appeared  that  the  relator 
waa  a  eitlaen  of  New  Tori^  and  tliat  the  de- 
fendant waa  an  officer  of  the  corporation, 
being  the  head  of  the  street  department  and 
the   street  commissioner.     The  affidavit, 
among  other  things  npon  which  the  appllm- 
tton  waa  fimnded.  eet  forth  that  the  de- 
fendant, as  such  street  commissioner,  had 
in  his  custody  certahi  contracts  ft»-  various 
I  public  works  done  under  his  direction,  and 
I  certain  vouchers  pertaining  to  the  payment 
ot  ppblle  moneys  of  tlie  C(np6Tatlon,  made 
I  out  toe  anch  works;  tiiat  the  relator  had  the 
I  i^t,  aa  a  member  of  the  corporation,  to  see 
I  and  tospect  all  such  contracts  and  vouchers, 
'  and  fl»t  It  waa  the  duty  of  the  defendant  to 
I  exhibit  them  to  any  member  of  the  corpora- 
j  thm;  and  that  the  relatw  had  applied  to  the 
I  defendant  In  August,  1866,  for  permldslon  to 
see  such  doenmenta,  and  had  been  refused. 
It  waa  held,  under  the  toregolng  opinion,  that 
the  relator  was  entitled  to  the  tot^ectlon  he 
asked,  and  had  the  right  to  make  such 
copies  of  the  recod  oa  be  dealred.  and  ac- 
oordtogly  a  peremptory  writ  of  mandamus 
waa  awarded  him.   Aa  before  stated,  how- 
ever, tlie  decree  to  thla  case  was  reveraed  ta 
the  Court  of  Appeals;  bnt.  no  opinttm  hsvlng 
been  banded  down,  we  do  not  know  what  the 
ground  of  reversal  was. 

The  relator  refera  to  certatai  other  casea— 
Bos  V.  Shelly,  7  Term  Bep.  746;  Bogera  v. 
Jonea,  6  D.  ft  B.  484;  King  v.  Lneaa,  10  Bast, 
236;  King  V.  Allgood.  4  11.  ft  S.  162-whlch 
Indeed  are  referred  to  to  some  of  the  tex^ 
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tmota  abon  mentloiied;  bnt  tbey  do  not  seam 
to  bear,  In  strictness,  on  the  point  we  now 
haTO  under  examination,  referring,  as  tbe^ 
do,  to  tbe  inq)ectlon  of  court  rollB  or  reewdi. 

The  defendant  repUes  the  American  cases 
bearing  substantlaUy  upon  the  same  class  ct 
records,  or  similar  onea.  He  refen  to  Buck 
Collins.  51  Oa.  881.  It  appears  tbat  tbe  com- 
plainant there  insisted  npon  the  legal  i^ht  to 
go  into  the  office  of  tbe  clerk  of  the  Siva>M 
Conrt  who  was  also  the  register  of  deeds^  and 
make  from  the  books  an  abstract  of  them.  Aa 
he  did  not  need  tbe  aid.  ot  tbe  cloks,  h6  In- 
sisted that  he  was  entitled  to  do  this  wlthoot 
paying  any  fees.  Section  14  of  the  Oode  of 
Georgia  declares  that  all  books  kept  by  any 
public  ofiBcer  shall  be  sabject  to  tbe  in^ectloD 
of  all  dttzens  of  the  state,  within  office  honis, 
every  day  except  Sunday.  The  fee  bill  pro- 
vided fees  Cor  Inqractlon  and  abstracts  as  fid- 
lows:  For  sncb  Inspection  when  the  derJts 
aid  Is  required,  2S  oeatB,  and  for  examination 
of  books  and  abstracts  of  result  |L  Under 
this  law  the  complainant  insisted  tbat  he  hsd 
a  right  to  go  into  the  clerk's  office,  during  of- 
fice boars,  from  day  to  day  and  from  month 
to  month,  at  his  pleasure  and  copy  from  tiie 
books  when  they  were  not  In  use,  and  thus 
collect  material  tar  a  book  which  be  proposed 
to  publish  for  sale.  Aa  he  was  able,  by  on- 
ploying  experts,  to  do  this  Inspection  and  com- 
pilation himself,  wlthoot  tbe  asalstence  of  the 
derk,  be  Insisted  that  no  fee  was  required, 
and,  as  the  clerk  refused  to  allow  him  to  go 
on,  exccvt  nptm  the  payment  of  a  fee  for  each 
Borate  InvestigatUm  of  tbe  title,  he  prayed 
that  the  clerk  might  be  eojblned. 

To  tbe  same  effect,  in  substance,  was  dted, 
also,  the  esses  of  Webber  t.  Townley,  48 
Mich.  638.  688,  6  N.  W.  971,  and  Bean  T. 
People,  7  Colo.  201,  2  Pac  909.  They  are 
dted  the  defendaint  as  supporting  tiie  gen- 
«ral  proposition  that  neither  at  common  law 
nor  by  statute  is  the  duty  imposed  npon  the 
custodian  of  public  records  to  allow  ccmtlriulng 
and  permanent  inspection  and  use  of  the 
books;  tbat  he  is  not  bound  to  give  so  much 
of  bis  time  as  would  be  required  to  watdi 
the  books  while  thus  continuously  examined 
and  used;  and  that  he  Is  not  bonnd  to  in- 
trust them  to  pwsons  who  desire  to  so  inspect 
and  use  tbem,  and  who  require  no  aid  from 
him  in  doing  so.  These  cases  ate  also  cited 
as  raising  the  objection  that  tbe  jigtt  of  In- 
spection, whatever  It  may  be,  exists  without 
regard  to  the  character  of  tbe  applicant 

Botb  sides  quote  from  High  on  Bx,  Les.  Bem. 
I  S30,  u  follows:  "Upon  principles  anal- 
ogous to  those  ajready  conddered,  the  courts 
interfere  by  mandamus  to  compel  mnnldpal 
authorities  to  allow  Inspection  of  their  rec- 
ords by  posons  entitled  tiiereto,  and  the  writ 
will  be  granted,  in  behalf  of  a  member  of  a 
munldpallty  who  la  entitled  to  the  Inspection 
of  ito  books,  to  pomlt  him  to  make  such  In- 
spection and  to  take  copies  and  abstracts  of 
the  record  at  his  own  «)st  It  Is,  of  course, 
essential  to  tbe  exerdses  of  the  Jurisdiction  in 


such  cases  that  the  relator  should  Aow  some 
tntorest  to  the  records  which  he  seeks  to  In- 
spect,  and  it  may  well  be  doubted  whether 
the  writ  would  In  any  case  be  allowed  qpon 
the  relation  of  a  moo  strangw.  Bnt  a  reai- 
Aakt  within  a  munldpallty,  who  has  been  sued 
by  the  corpmtUm  for  a  violation  itf  one  of 
Its  by-laws,  Is  entitled  to  tbe  aid  (tf  a  man- 
damus to  procure  an  inspection  of  the  books 
of  the  corporation,  so  far  as  they  relate  to 
the  matter  in  dispute,  and  to  compel  tbe  clerks 
of  the  cotporatlon  to  furnish  bis  copies  of  the 
l^-lawB  at  hla  expoise."  Tbe  complainant 
rdles  fbr  authority  i^on  the  flrat  sentence  at 
the  excerjrt,  and  the  defendant  npon  what 
follows. 

Both  aides  seek  support  In  tbe  cases  which 
refer  to  the  examination  of  the  botds  of  oat- 
pwatlons  othw  than  municipal  bodlesL  Among 
otho'  cases,  tito  relator  refers  to  Biatter  sf 
Btdnway.  168  N.  T.  260,  58  N.  B.  1103,  45 
Ii.  R.  A.  461,  and  our  own  case  of  Deaderick 
Wilaon,  8  Baxt  108,  and  to  CoUowing 
text-books:  4  Thompson  on  Gorporationa,  i 
4406;  Morawete  oa  Corporations.  I  473;  2 
Oodik  on  Sbxdc  and  Stoddioldm,  t  ni-  The 
defendant  dtes:  v.  Bfarlqnita  Min.  Ga. 
1  HL  A  BL  288;  Commonwealth  t.  Iron  Co., 
106  Pa.  Ul,  61  Am.  Rep.  184;  Bex  v.  Mer 
cbanrs  Taytor  Ooi,  2  B.  ft  Ad.  116;  Railroad 
Co.  V.  White,  1  L.  B.  :W2;  Imp.  Gas  Go.  v. 
dark,  7  Bing.  85;  Hoyt  t.  Bank,  1  ijuer,  «02; 
and  other  cases.  Also  the  following  next- 
books:  18  A.  &  B.  Bncy.  Law,  281-288;  Tay- 
lor on  Evidence,  |  ^6. 
.  We  shall  not  nndertalu  an  examlnaMon  of 
the  cases.  The  conflict  of  opinion  upon  the 
subject  vrlll  suffidentiy  aroear  from  a  few  ex- 
cerpts  made  from  some  of  the  text-books  re- 
ferred to. 

In  Morawete  on  Corporatlona.  |  47S.  It  is 
said:  "The  meonben  of  a  irimple  oivartnM^ 
sh4>  "n  entitled  to  examine  tiie  partnerahip 
books  and  aooonnts  whenever  th^  desire: 
but  this  rule  is  Inapplicable  to  large  Joint- 
stock  companies  and  corporatlone.  Tbe  con- 
trol over  the  affairs  of  associations  of  this  de- 
scription is,  1^  common  consent,  delegated  to 
directors  and  managing  agents  elected  by  the 
majority,  and  Indlvtdual  shareholders  have  no 
authority  w  control,  except  by  their  votes  at 
abareholdera*  meetl^pi.  It  every  shareholder 
to  a  laige  jotot-stock  aaaoclatlon  were  allowed 
to  examine  Its  books  and  aceotmte  at  pleaanre, 
it  would  beconw  impossible,  in  practice,  to 
keep  the  bocdm  to  a  proper  mannu-.  More- 
over, It  la  evident  that  the  tesoit  would  be  to 
lay  (^en  tbe  affairs  of  the  company  to  the 
public,  and  render  any  privacy  in  Ite  dealings 
Impossible  [dttag  Reg.  v.  Mariqutta  MIn.  Co.. 
1  Bl.  ft  BL  288;  Rex  T.  Merchantra  Taylor 
Co.,  2  B.  ft  A.  116;  Bex  T.  Uoatman,  2 
Strafe,  1223;  Uayor  of  Southampton  v. 
Graves,  8  T.  B.  580].  It  Is  reasonable,  how- 
ever, that  tin  majority  at  ttie  company  should 
have  the  power  to  examine  ito  books  and  ai^ 
counfat^  throi^  agrats  qipt^ted  for  that  pur- 
pose at  a  meeting  duly  oonraied.  However. 
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tn  the  United  States,  tbe  prevailing  doctrine 
appears  to  be  that  the  Individual  shareholdera 
In  corporations  have  the  same  right  as  the 
members  of  an  ordinary  partnersliip  to  ex- 
amine their  ctHnpany's  books,  although  they 
have  no  power  to  interfere  with  the  com- 
pany's management.  Tbe  Supreme  Court  of 
Pennsylvania  said:  'Dnless  the  charter  pro- 
Tides  otherwise,  a  shareholder  In  a  trading 
corporation  has  the  right  to  Inspect  its  books 
and  papers,  and  to  take  minutes  from  them 
for  a  definite  purpose  at  reasonable  times. 
Tbe  doctrine  of  tbe  law  Is  that  the  books  and 
papers  of  tiie  corporatltm,  though  of  necessity 
kept  In  some  one  band,  are  tbe  common  prop- 
erty of  all  stockholders'  [citing  Com.  v.  Pbce- 
nlx  Iron  Co.,  106  Pa.  111-U6,  61  Am.  B^. 
184;  Cockbnm  t.  Union  Bank,  18  La.  Ann. 
2t»;  Deaderick  t.  Wilson,  8  Baxt  108;  State 
T.  Einstein,  46  N.  J.  Law.  478;  Union  Nat 
Bank  v.  Hunt  76  Uo.  438;  Wannell  t.  Kem, 
67  Mo.  478;  People  t.  N.  P.  B.  B.  Go.,  00  N. 
7.  Super.  Ct.  4m" 

In  Thompson  on  Gorporatlomi,  I  4418,  after 
citing  several  vases  that  coqflned  the  right 
to  Inspect  to  a  case  with  reference  to  some 
defined,  distinct  dispute,  as  to  which  it  ap< 
peared  that  it  might  be  to  his  advantage  to 
see  the  minutes  of  the  corporation,  all  of  than 
ElngltBh  cases  except  one  (Com.  t.  Phoenlz 
Iron  Go.,  supra),  be  adds:  "It  should  be  care- 
fully added,  however,  that  this  tiieory  has 
gained  no  considerable  footing  tn  America, 
nor  ia  It  based  upon  any  foundation  of  sense. 
Subject  to  the  convenience  of  the  otbera,  or 
of  the  common  agency,  which  acts  for  all. 
It  is  ttie  right  of  every  propriety  to  know 
how  the  business  in  which  he  has  embarked 
his  money  is  belog  carried  on,  whether  there 
is  any  dispute  about  it  or  not." 

In  Cook  on  Stock  and  Stockholders,  on  the 
other  hand,  after  stating  (aectfon  611)  that 
the  stockholdcors  of  a  coxporation  had,  at 
common  law,  a  right  to  examine  at  any  rea- 
sonable time  any  one  or  all  of  the  books  or 
records  of  the  corporation,  and  that  this  rule 
grew  out  of  an  analogous  rule  applicable  to 
public  corporations  and  to  ordinary  co-part- 
nerships, "the  bof^B  of  which,  by  well-estab- 
lished laws,  are  always  opened  to  the  In- 
spection of  members,"  he  adds.  In  section 
615,  that,  'in  order  to  Justify  the  granting  of 
a  mandamus,  either  the  property,  or  some 
property  right,  of  the  stockholder  moat  be 
involved,  or  some  controversy  exist,  or  some 
spedflc  or  valuable  Interest  be  In  question, 
to  settle  which  an  Inspection  of  the  corporate 
records  becomes  necessary." 

Passing  ^m  this  conflict,  tt  Is  said,  In 
section  4419  of  Thompson's  work,  that  the 
right  of  a  shareholder  to  Inspect  the  books 
of  a  coloration  will  not  be  enforced  for 
speculative  purposes  or  the  gratification  of 
curiosity.  It  is  also  said.  In  section  4422, 
that  tt  la  no  answer  to  an  application  to  In- 
spect that  it  is  Inconvenient  to  grant  tbe 
right  Individual  shareholders  cannot,  of 
conne,  appropriate  the  books  of  a  corpora- 


tion for  the  purpose  of  Inspecttog  them  to  an 
unreasonable  extent,  and  to  tbe  detriment  of 
the  Interests  of  the  corporation  and  the  rights 
of  other  shareholders.  But  the  right  of  a 
shar^iolder  to  such  an  Inspection  being  clear. 
It  is  not  a  sound  view  that  the  corporation 
can  deny  It  upon  the  mere  plea  that  it  would 
be  inconvenient  to  grant  It  The  convenience 
of  tbe  corporation  and  the  convenience  of  the 
eliareholder  most  to  some  extent  yield  to 
each  other,  and  the  law  will  not  permit 
either,  in  the  exercise  of  its  rights,  to  act 
unreasonably  toward  the  other.  The  stock- 
holder must  take  tha  Inspection  In  a  peace- 
ful manner.  Section  4424.  But  he  may  exer- 
dae  tbe  right  ot  inqtectlon  throng  an  agent 
attorney,  or  expert  Section  4426.  And  he  has 
the  right  to  make  copies  and  extracts.  Sec- 
tion 4^.  The  conrti  may  control  the  man- 
ner of  the  Inspection.  But  it  is  not  always 
a  mattw  of  eonxae  tor  the  court  to  grant 
the  Inapectlfni  when  applied  to.  In  section 
4^  will  be  found  numerous  examples  or  In- 
stances In  which  Inspection  was  granted, 
while  to  section  44S8  will  be  found  numer- 
ous oth»  Instance!  wluan  the  nundamns  was 
refused. 

Upon  this  subject  the  following  from  Cbok 
on  Stock  and  StocUiolders  is  appropriate: 
"The  writ  ot  mandamus,  however,  does  not 
issue  herdn  as  a  matter  ot  course.  It  is  an 
extraordinary  remedy,  to  be  invoked  only 
upon  special  occasitHia.  The  court  does  not 
grant  the  mandamus  until  It  has  taken  Into 
careful  consideration  all  the  facts  and  dr- 
cumstances  of  refusal  by  the  corporatton. 
The  specific  purpose  of  the  stockholder  to 
demanding  Inqiectlon.  the  general  reason- 
abloiess  of  the  nqnest  and  the  effect  <m 
tbe  orderly  transaction  ot  the  aHuwrate  bnai- 
ness  In  case  It  Is  granted,  are  all  considered 
In  granting  m  refusing  the  writ  It  is  grant- 
ed In  furtherance  of  essential  Justice." 

Passing,  for  tbe  present  tiie  questUm  as 
to  who  Is  th«  true  custodian  ai  the  books  of 
the  city,  we  shall  now  consider  some  of  the 
other  reasons  given  in  the  answer  of  the 
defendant  or  his  return,  to  the  alternative 
writ 

We  do  not  think  it  material  that  there  Is 
an  ordinance  which  provides  that  "every  of- 
ficer and  agent  of  the  dty  shall,  at  all  times 
when  requested,  submit  his  books  and  of- 
ficial papers  to  the  Inspection  of  the  mayor, 
or  any  member  of  the  l^lslatlve  council,  or 
to  any  person  or  committee  appointed  or  an- 
thorised  by  said  i^slative  council  to  ex- 
amine same."  This  provision  is  not  exclu- 
sive, nor  are  we  prepared  to  admit,  as  In- 
timated to  People  v.  Cornell,  supra,  that  tbe 
dty  authorities  could,  through  a  by-law,  cut 
off  tile  right  of  a  corporator  to  make  an  ex- 
amination on  sulteble  occasions.  It  is  like- 
wise immaterial  that  the  grand  Jury  has 
the  right  to  make  an  examination.  This  right 
is  not  exclusive.  Moreover,  soch  examina- 
tion Is  nearly  always  cursory  and  wholly  in- 
adequate. Nor  is  It  a  nufadentrq^  that  the 
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ftpplleuit  It  poUticaltr  boettte  to  tlw  eu- 
todlBD  vt  the  papenir  unlen  it  appear  that 
the  CTamlnatlon  ke  asks  la  aoi^ht  wltb  tbe 
corrupt  purpose  of  merely  fnrtberlng  sncli 
animosity.  If  It  appear  that  the  examina- 
tion ia  sought  for  an  honeet  and  laudable 
purpose,  the  peraoaal  antagonism  ot  tbe  par- 
ties will  not  be  snflOcient  ground  upon  wtak^ 
to  deny  the  right  It  should  not  be  granted 
for  any  political  or  otber  Improper  purpose. 
Nor  is  It  anfieient  repty  Oat  such  an  ex- 
amination cooM  produce  worry  and  Incon- 
venience, nor  that  the  transactions  to  be  ex- 
amined are  numerons  and  inrolTe  many  mll- 
llona  of  dollars.  The  InconTOilence  and  ob- 
struction to  tnurineas  can  be  rery  modified 
by  the  order  of  the  court  prescribli^  tbe  i 
method  of  examination,  and  the  court^s  re-  | 
serTing  the  right  to  make  additional  orders 
from  time  to  time  as  occasion  therefrom 
may  appear;  and,  indeed,  that  tbe  objections 
referred  to  la  this  paragraph  are  not  fnaupo^ 
able  la  shown  by  the  fact  that  the  defend- 
ant felt  able  to  overcome  them  In  making  a 
way  for  such  examlnattofi  by  the  committee 
over  which  Albert  S.  Oaldwell  was  named  as 
chnirman. 

Before-  gtrfng  fmtber,  w«  sball  determine 
the  question  whctbcs  tiiere  la  enough  set 
forth  In  tbe  answer,  taken  In  connection  with 
the  adinlssiona  made,  mider  the  forms  of  Ihe 
pleadings,  of  certain  allegatlens  in  the  US  or 
petitions,  to  show  that  the  relator  Is  actuated 
by  a  fraudulent  and  dtartHnest  purpose.  It 
appears  that  when  tbe  relator  made  bis  ap- 
plication tbe  defendant  had  already  called 
t(^ther  the  committee  of  200,  and  had  made 
known  tbe  fact  tlmt  the  city  was  badly  in 
need  of  money  to  take  care  of  the  streets 
and  was  without  funds  for  that  purpose.  The 
committee  was  convened  fbr  the  purpose  of 
devising  ways  and  means  to  meet  the  city's 
needs.  Under  these  ctrcnmstances  It  was 
natural  that  a  citlBen  and  taxpayer  rtiouid 
desire  to  know  the  exact  condition  of  the 
city's  flnancea,  and  the  plan  of  a  thorough 
and  cxhanstive  «amInatfon  nneeoswrlly  arose 
bt  the  mind.  The  purpose  be  professed  wan 
to  ascertain  the  real  condition  of  affairs,  how 
much  money  had  come  in,  and  where  It  had 
gone  to,  as  a  necessary  prettmlnary  to  ftenil 
ameliorations.  The  defendant  does  not  aver 
In  terms  that  the  present  proceeding  was  In- 
stituted for  a  fraudolent  and  corrupt  pur- 
pose, nor,  indeed,  would  mere  opinions  pre- 
vail; but  he  states  that  he  refused  tbe  re- 
quest because  he  believed  ttiat  the  proiKHSi- 
tion  was  made  rather  to  impede  and  thwart 
the  object  had  In  view  by  calling  the  com- 
mittee of  cKlsens  together,  than  to  forward 
such  object  This  is,  at  most,  but  the  mere 
exprcBRion  of  an  opinion,  and,  beridea,  refers 
to  tbe  pr(^>o8ition  made  by  the  committee. 
The  correspondence  that  passed  between  tbe 
eounfiel  for  the  relator  and  the  chairman  of 
the  Caldwell  committee  was  merely  an  at- 
tempt at  an  adjustment,  and,  while  tt  nuinl- 
Csats  a  very  persistent  purpose  to  obtain 


leave  to  make  examination,  If  posf^le.  tt 
contains  no  word  of  vituperation  or  aiQUili^ 
hkUeatlBg  malfee. 

We  pass,  now,  to  a  statement  of  onr  con- 
cluBlons  upon  the  general  question  of  law  as 
to  the  right  of  a  citizen  and  taxpayer  of  a 
city  to  make  an  ffictimtnatlon  of  the  books 
and  papers  of  tbe  city.  In  stating  ttiese  con- 
clusions we  shall  not  discuss  the  authorities 
above  refmd  to,  or  attempt  to  reconcile  tbeir 
confliete  After  considering  all  of  these  an- 
Oiorlties  and  tbe  whole  subject  Involved,  we 
shall  state  what  we  believe  to  be  tbe  sound 
principles  api^lcable  to  the  matter.  In  theory 
tbe  right  of  examination  is  absolute,  bat  In 
practice  ft  is  at  last  only  a  matter  of  dis- 
cretion, beeaose  snch  aK>11C8tlon  Is  likely 
■t  any  time  to  be  refused  on  the  pffrt  of  the 
cnstodlftn  of  the  books  and  papers  sought 
te  be  examined,  and  then  the  rl^t  most  be 
forced  by  mandamus,  and  titls  writ  la  not  of 
abstrfnte  right  but  merely  of  discretion,  to 
be  awarded  only  In  a  pn^>er  case;  tbe  tects 
claimed  as  authoiiidng  Its  Issuance  to  be 
Judged  of  In  every  case  by  the  fmnrt,  and 
the  writ  to  be  awarded  or  withheld  upon  a 
eonslderatlan  of  all  the  drenmstances  pre- 
sented. So,  while  tbe  right  Is,  In  tiieery,  alno- 
hite,  yet  It  Is  In  practice  so  limited  by  tbe 
mnedy  necessary  for  its  enforcement  as 
that  It  can  be  denominated  ontr  a  *^qnallfled 
right"  The  right  to  an  examination  for  a 
special  porpoee,  as.  for  entmple,  to  obtain 
spedflc  Inftmnatlon  to  use  In  a  litigation  be- 
tween the  applicant  and  third  parties;  or  be- 
tween the  applicant  and  the  corpomtlon,  and 
the  Hke  cases,  iriille  not  in  principle,  stand- 
ing npon  higher  grounds,  yet  Is  the  more 
eaidly  grantable,  becanse  it  does  not  inrolre 
BO  much  time,  and  sn  much  inconvenience  to 
the  custodian  of  tbe  books  and  papers,  and  so 
much  intermptlon  of  bnslnes^  as  In  case 
of  a  general  exsmfamtlon.  Tet  It  camiot  be 
doohted.  nuder  a  state  of  facts  showing  It 
to  be  important  to  tiie  pubHc  Interest  that  tbe 
general  elimination  of  tbe  books  of  a  mnnlc- 
Ipallty  should  be  had,  tiiat  the  conrt  should 
allow  mcb  examination  at  the  suit  ot  one 
who  Is  a  dt^aen  and  taxpayer  of  tbe  cor- 
poration. The  right  rests,  not  only  on  the 
ground  that  the  books  are  public  bocMn,  but 
also  on  the  same  principle  that  anthorlxes 
a  taxpayer  to  enjoin  tbe  enforcement  of  Il- 
legal contracts  entered  Into  by  the  municipal- 
Ity,  county,  or  state,  for  the  protection  of  The 
applicant  and  all  other  taxpayers  from  Illegal 
burdens.  And  tt  Is  obvious  that  In  making 
and  enforcing  eudi  application,  tbe  taxpayer 
acta,  In  a  very  real  sense,  not  only  ftir  hhn- 
Belt  but  for  all  other  taxpayers,  and  acts, 
Oerefore,  In  the  capad^,  as  It  were,  of  a 
trustee  for  all.  It  must  be  admitted,  also, 
tliat  tbe  exerdse  of  sacfa  imwa-.  if  pmdently 
and  carefnlly  guarded,  cannot  be  ottierwfse 
tban  sslntary,  because  tbe  knoiriedge  that  It 
esn  be  nercised  by  a  tdtfien  ^d  taxpayer, 
and  may  be  exercised  when  the  pnbllc  good 
shall  eeem,  on  sound  reasmiB,  to  demand  tt; 
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cannot  nsuK  otherwlK  ttiaa  In  prodadnff 
an  added  lense  of  responstUltty  la  tbose 
vbo  admlntater  On  afMn  of  mnnlelpBl  eor- 
ptMatlons,  and  In  IndDdng  a  greatar  canfol- 
new  In  the  dlBdurse  of  tbe  tnisti  Imposed 
upon  diem  hy  ttuit  felkm  dtlzena  nnder  the 
unctiMW  of  law.  Tet-tt  to  e^nallT  tme  that 
inch  general  examinations  moat  necenarily 
to  aoBW  extent  Intnropt  the  otdtaiary  and 
uaoal  ooarae  of  bnafneaa  In  public  offices, 
and  require  of  the  oflken  la  charge  tbereof 
Bune  additional  dnttea  for  fin  time  being. 
And  It  ftrilows,  from  this,  that  anch  csamlna- 
tlons  should  not  be  Ughtly  granted,  or  per- 
mitted with  oaneeeaHUT  frequency;  0iat  the 
i}ccai^on  should  be  graTe  and  Importanrt;  and 
that  the  p«son  seeidns  the  examination 
Rliould  be  trustworthy  and  reUaMCi  aaA  at  all 
times  and  at  every  stage  sot^ect  to  the  supers 
vision  of  the  court,  to  the  end  that  titers  may 
be  no  opptesslon  practiced  under  the  guise 
of  doing  service  to  the  public  and  that  tte 
safety  of  the  books  and  records  sabjected  to 
the  examination  shall  be  continnally  provht 
ed  for.  All  of  these  matters  fall  within  the 
principle  that  the  granting  of  permtoslon  to 
make  tlie  enunloatlon  rests  in  the  aomid  dis- 
cretion of  the  cooit;  In  the  form  of  grantbig 
or  withholding  the  writ  of  mandanms. 

It  only  remains  to  detennlne  irtietber  the 
occasion  shown  In  the  iffesent  case  Is  of  suffi- 
cient gravity  to  move  die  dlsoetlon  of  the 
court  The  case  presented,  as  drawn  from  the 
petition  and  answer,  Is  that  the  period  of  tiie 
examination  songU  covers  the  opaoe  of  five 
yean;  during  which  Ume  many  millions  of 
dollatB  have  been  oirilected  by  the  dty  admin- 
istration and  expended;  that  during  19Q2 
there  were  receipts  to  the  amomit  of  91,087,- 
816^  and  dlsburaements  to  the  amount  et 
91.060,008.88,  and  the  city  burowed  fmn  one 
bank  VB8,S57.04,  on  which  93,172.80  was  paid, 
from  another  bank  $62,136.48,  on  which  9%- 
982.17  Interest  was  paid,  and  tsom  anolber 
bank  922.822.33,  on  which  9562.90  Interest 
was  paid,  aggregating  9185.122.82,  and  that 
during  the  previous  year  there  was  Ixxrowed 
$101,861;  that  the  tax^  collected  from  year 
to  year  from  the  taxpayers  of  the  tity  are  al- 
ready very  heavy  end  verr  burdensome;  and 
that  the  mayor,  notwithstanding  the  great 
revenues  «^lected,  a  liberal  nrardae  tiw 
■fiower  to  borrow  money,  and  the  recent  ses- 
sion of  the  L^slatnre,  to  wiitcfa  application 
could  have  been  made  tor  an  Increase  of  the 
means  of  raising  taxes,  if  the  inoperty  of  the 
city  could  bear  more,  found  It  necessary, 
shortly  before  the  petition  was  filed,  to  rraort 
to  the  atraordinary  expedient  of  calling  a 
meeting  of  200  dtizens  of  Memphis  to  devise 
ways  and  means  to  pave,  repair,  and  *^und 
vcp"  the  streets  of  the  city.  Under  such  a 
state  of  facte,  we  think  It  not  unnatural,  and 
not  unreasonable,  that  the  taxpayers  of  the 
dty  should  desire  to  have  the  books,  papers, 
and  vouchers  of  tbe  city  looked  Into,  to  the 
end  that  tbey  may  fuiiy  learn  the  financial 
OMidltlMi  Of  the  munidpall^;  and  we  think 


the  facta  stated  make  a  ease  sufficient  to  Jus- 
tly the  court  In  allowing  the  genexal  examin- 
ation sought  In  the  petition. 

Indeed  the  conclusion  as  to  the  propriety  of 
making  such  general  examination  is  substan- 
tially conceded  In  the  answer  of  the  defend- 
ant. In  the  fact  that  he  replies  that  he  has  set 
on  foot  juat  such  examination,  through  a  cmn- 
mlttee  of  citizens  selected  by  him  and  agreed 
to  by  the  legislative  coundL  However,  the  cre- 
ation of  that  committee  can  In  no  wise  inter- 
fere with  the  present  proceeding.  After  Judl- 
dal  proceedings  have  been  started,  as  in  the 
present  case,  for  the  purpose  of  obtaining  a 
gmeral  enmhutlon,  they  cannot  be  thwarted 
bythe  appdntmentofaccnnmitteeonthe  part 
of  the  custodian  of  Ibe  books,  or  his  asso- 
ciates in  authority,  to  make  an  examination 
In  Ilea  of  the  one  sought  The  right  of  the 
peUtlener  to  have  his  application  itassed  upon 
Ml  ita  merlta  became  complete  upon  the  filing 
of  Oe  petition,  and,  of  course,  cannot  be  af- 
fected by  Bubseqoent  ads  of  the  defendant 
taken  without  hta  consent,  and  to  vrtiich  he 
was  not  a  party.  It  fioOows  fibat  the  writ 
must  be  allowed.  If  the  dtfendsnt  Is  the  cus- 
todian of  the  books  and  papers  of  the  dty  in 
fudi  a  sense  that  he  can  be  Justly  called  upon 
to  produce  Ibem. 

Upm  examinan«i  vt  the  laws  governing 
the  dty,  and  the  rights  and  power  of  Ite  may- 
OT—BM  shown  In  WatUns'  Digest  (1002)  pp.  19, 
20,  16;  Id.  p.  22,  II 1,  3;  Id.  p.  170,  art.  5- 
we  think  snffldent  powers  are  vested  In  the 
nuyor  to  make  It  pmper  that  the  writ  should 
go  against  him  fw  the  aDowance  of  the  ax- 
Bndnatlon  sought  In  the  petition  and  for  the 
production  of  the  books  and  papers. 

It  rasnlta  that  flie  decree  of  the  diancellor 
must  be  reversed,  and  the  cause  remanded 
for  the  entry  of  a  decree  awarding  Ibe  per- 
emptory writ;  but  such  decree  shall  reserve 
to  tiie  court  below  the  powers  and  control 
above  Indicated  to  prevent  (^presslon,  and 
for  the  preservation  of  the  books  and  papers^ 
and  to  BO  order  the  nEamlnatlon  as  to  Inter* 
fere  as  little  as  practicable  with  the  fransac- 
tien  of  current  business,  and  said  decree  shall 
reserve  to  eadi  party  the  right  from  time  to 
time  to  apply  to  the  court  tat  instructions 
pending  the  examination. 


J.  P.  GENTRY  CO.  v.  MARGOLIT73  ft  CO. 

(Supreme  Court  ot  Tenaessee.   May  25,  1903.) 

BALSS-CONTRACT— CANCBLLiiTION— BIUUOEI 
— HBASURS  or  DAMAQBS. 

1.  Defendants  contracted  with  compiainants 
to  deliver  certain  goods  in  ease  at  a  fntore  date, 
but  prior  to  tliis  date  comDlaloants  notified 
defendants  by  two  iettera  of  tiie  cancellation  ot 
tiie  contract,  which  they,  however,  refused  to 
accede  to.  A  short  time  thereafter,  aod  before 
the  time  for  delivery,  complainants  bad  a  broker 
representing  defeudants  write  them  ttiat,  by  an 
agreement  with  an  agent'  of  defendants,  the 
contract  bad  been  revived,  and  that  they  were 
willing  to  accept  the  goods,  to  which  defend- 
ants replied  that  they  regarded  the  contract  as 
canceled.  Held  that,  as  there  waa  no  uniting 
ot  the  minds  as  to  the  cancellation,  and  as  the 
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good!  to  be  ddlvered  wtfe  in  cbbb,  the  oontnct 
WBB  nerer  canceled. 

2.  Id  an  action  to  recover  for  the  breach  of 
a  contract  tor  the  sale  of  goods  which  were 
to  have  been  delivered  "during"  a  certain 
month,  the  measnre  of  damages  la  the  differ- 
ence between  the  contract  price  and  the  market 
price  at  the  place  of  deliTery  ou  the  last  day  of 
the  montt). 

Appeal  from  Chancery  Clonrt,  Shelly  Oonn- 
ty:  P.  H.  Helskell,  Chancellor. 

Bill  by  the  J.  P.  Gentry  Company  against 
MargoUns  &  Co.  Decree  for  complainants, 
and  defendants  appeal.  ICodifled  and  affirm- 
ed. 

Myers  &  Banks,  for  an^ellanta.  Smith  4e 
Treserant,  for  appellees. 

NEIL,  J.  The  bill  in  this  ease  was  filed 
in  the  chaiu»i7  court  at  Memphis  <m  Sep- 
tember 11, 1901,  to  recover  tm  breach  of  con- 
tract to  deliver  to  the  complainant  5,000  ban- 
dies of  cotton  arrow  tfes,  dnrlng  Ancost. 
1001,  at  |1  per  bundle  The  defendants  do 
not  deny  n)W^f*ng  the  contract,  bnt  claim  that 
It  was  canceled  by  agreement  of  the  parties. 

The  facts  bearing  upon  tbls  snbiect,  so  far 
as  necessary  to  be  stated,  are  as  foUowa: 
The  contract  was  made,  as  stated,  on  Jane 
18, 1001,  for  the  deUrery  of  the  5,000  bundles 
of  ties  at  the  price  stated,  at  any  time  dnrlng 
the  month  of  August  of  the  same  year,  at 
Memphis.  In  order  to  properly  understand 
what  followed.  It  la  necessary  to  state  that 
there  had  been  a  prior  contract  of  date  April 
22,  1901,  for  6,000  bundles  of  ties  to  be  de- 
l^ered  tab.  Pittsburg.  A  controTersy 
arose  between  the  parties  as  to  the  routing 
of  these  ties,  that  Is.  those  embraced  In  the 
April  contract,  with  the  result  that  the  toL- 
lowing  correspondence  ensued: 

Mai^ollus  ft  Oa  having  failed  to  route  the 
April  ties  as  directed  1^  complainants,  the 
latter  wrote,  July  8,  1901:  "As  you  decline 
to  comply  with  your  contract,  ve  faoeby  can- 
cel all  contracts  with  yon." 

This,  of  course,  referred  to  the  contract  of 
June  13tb,  as  well  as  that  of  April  22d. 

On  fhB  same  day,  July  8th,  defendants  re- 
plied: "Our  amtracta  are  not  subject  can- 
cellation; hence  will  not  canceL" 

On  July  10th,  complainants  replied:  "It 
Is  immat^lal  with  us  wbat  you  do.  We  will 
not  receive  or  pay  for  any  ties  trom  you,  and 
will  have  no  transaction  with  you  at  all." 

On  July  loth,  defendants  rejOied:  "We 
hereby  tender  you  our  dellveiy  of  ties  yon 
bought  (tf  us  on  all  contracts,  at  same  time 
stating  for  your  Information  that  we  wUl  pay 
you  wfaatevtf  lawful  damages  yon  would  In- 
cur by  our  billing  those  ties  f .  o.  b.  Memphis 
Instead  of  Pittsburg.  We  beg  to  state  that 
you  are  not  entitled  to  any  railroad  rebate 
of  any  kind,  as  we  dmi't  receive  any  money 
from  any  corporation  or  indtvidual  to  Induce 
us  to  make  shipment  over  any  particular  line, 
nor  do  we  receive  any  rebate  of  any  kind  on 
this  shipment  Tberefore,  you  will  plainly 
see  that  yon  are  not  entitled  to  any  reduc- 


tbm  whatever.  We  beg  fnrtha  to  state  that 
In  your  let^  of  the  10th,  yon  absolutely  re- 
fused to  complete  your  contract;  Ton  have 
also  returned  draft  accompanyli^  B— D—  for 
yoor  first  shipment  and  otntract  We  ask 
that  you  give  ns  no  turtha  trouble  in  this 
matter  and  wire  us,  so  tliat  we  m^  forward 
draft  immediately,  and  that  you  irlll  honor 
same,  otborwlse  we  vrlll  put  the  matter  in 
our  attom^s  bands  at  once,  and  sne  you  tor 
damages.  Including  demurrage,  storage,  in- 
surance, drayage,  loss  of  Interest  on  money, 
and  othtf  Inconveniences,  etc.,  and  force  you 
to  take  ttiese  ties.  Ton  wW  bear  in  mind 
that  we  were  very  indulgent  regarding  trans- 
action of  1,000  ToUa  of  twggtwg  Kut  yon.  end 
this  must  be  thanks  for  our  leniency.  Please 
r^ly  at  once  as  to  what  you  propose  didng." 

Up  to  this  time,  July  15.  1901,  tt  Is  clear 
there  had  been  no  cancellation.  The  com- 
plainant, it  is  tme,  Inidsted  upcm  it;  bnt  the 
defendant  as  stnmgly  dedlned  to  agree  to  it 
It  takes  two  to  make  a  contract;  and  Just 
as  truly,  it  takes  two  to  do  away  wifb  tme. 
In  the  absence  in  the  contract  itself  of  a 
term  allowing  either  party  to  retire  at  pleas- 
ure; and  that  would  be,  not  a  bond,  but  a 
rope  of  sand,  because  it  would  lack  the  quali- 
ty of  1^1  obUgement  So  upm  July  ISth 
the  contract  was  still  standing. 

Matters  rested  in  this  condition  untU  July 
20,  1901,  when,  with  the  knowledge  and  con- 
sent of  the  comphdnant,  tbe  following  letter 
was  addressed  br  Bocdter  &  Gentry  ^  bn- 
kmge  firm  that  had  been  reprearatlng  de- 
fendanta  to  the  city  of  MempUs)  to  the  de- 
fendants, viz.:  ■^our  Mr.  MargoUus  called 
upon  us  this  morning.  He  saw  Mr.  Gentry, 
and  arranged  sverythli^t  to  his  [Oentry*!i] 
satlsfactton.  He  baa  arranged  to  ahip  SjOOf* 
bundles  to  J.  P.  .Gentry  Company  on  yonr 
August  contract  at  fl.00  per  bundle,  signed 
June  13th,  wtdcb  ends  all  controveraj  as  to 
the  oth«>  July  eontract  These  ties  can  be 
shipped  In  July  If  yon  wish  or  at  any  otha 
time  daring  the  month  of  August  Begardii^ 
the  other  2,000  bundles  August  tor  omrselves. 
you  can  ship  tbem  at  any  time  after  tlie  first 
of  August" 

To  this  letter  the  defendants  replied  as 
follows,  also  addressed  to  Bother  A  0«itry. 
on  j;p]y  28, 1001:  "We  have  yonrs  of  tbe  aotb 
tnst  All  the  contracts  between  us  having 
been  cancelled  by  your  Mr.  Gentry,  we  have 
sold  the  ties  to  other  parties.  We  bare  in- 
curred consldmble  loss  in  d(dng  so,  having 
had  to  smd  our  salesman  to  Memphis  and 
otha  pototo  at  great  expense,  and  don't  think 
we  were  treated  right  in  this  matter  by  yon 
cancelling  these  contracts.  Bad  not  tbe  mar- 
ket rallied  a  little,  yon  would  have  put  us  to 
great  loss  by  yonr  actions,  and  if  we  escape 
now  without  loea.  It  will  certainly  be  by  mere 
chance.  Tou  mentioned  especially  that  ail 
contracts  woe  cancelled  which  therefore  In- 
cluded the  2,000  sold  to  Booko'  &  Gentry, 
as  w^  as  Gentry  &  Co.  •  •  •  The  can- 
c^tlon  was  for  all  ties,  and  the  letter  wrU- 
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t«D  OS  with  tbls  cancelUtUm,  was  a  very  In- 
snltlDg  epistle,  and  was  not  fit  to  be  written 
to  any  business  house  of  good  standing. 
*  *  *  In  conclusion  we  beg  to  say,  that 
our  contracts  are  not  made  for  the  purchaser 
to  cancel  at  will,  and  then  take  than  up  at 
wllL  especially  when  the  ntaterial  has  ad- 
vanced. We  therefore  do  not  wish  to  re-open 
this  matter,  and  enter  into  new  contracts." 

This  letter  was  shown  by  Mr.  Booker  to 
Mr,  Gentry,  who  was  the  leading  spirit  of 
J.  P.  Gentry  Company,  and  the  matter  was 
discussed  between  them.  Then,  without  re- 
ferring to  the  foregoing  tetters  at  all,  the 
complainant  addressed  the  following  to  the 
defendants  on  July  27,  1901:  "Xour  Mr. 
Margollua  was  here  a  few  days  ago,  and  re- 
quested us  to  allow  our  contract  which  you 
have  with  ue  for  6,000  bundles  cotton  ties, 
Aoguat  shipment,  to  stand.  We  asked  him 
to  write  out  a  new  agreement  in  Tlew  of  the 
fact  that  we  had  written  that  we  would 
cancel  the  old  one.  and  you  replied  refusing 
to  do  so;  he  stated  that  it  was  unnecessary 
to  write  a  new  agreement,  but  was  only 
necessary  for  us  to  adrlse  you  of  our  ac- 
ceptance, oor  willingness  to  take  the  ties 
on  the  old  contract.  This  we  had  Mr.  Book-  - 
^  to  do  In  Hr.  Margollus'  presence,  and  also 
in  the  presence  of  Mr.  G.  S.  Scruggs  of  King. 
Scroggs  &  Oo.  of  this  city.  After  reviving 
the  contract  at  Mr.  Margollus*  solicitation, 
and  without  request  on  our  part,  all  of  which 
was  done  in  the  presence  of  Mr.  Scruggs,  we 
•old  the  5,000  bundles  ties,  and,  on  Mr.  Mar- 
gollns'  return  to  our  office  during  the  day, 
w«  Dotifled  blm  In  Mr.  Scmgss'  preaenoe 
that  we  had  sold  the  ties.  We  requested 
Hr.  Booktt  to  write  you,  statlDC  that  yon 
could  ship  the  ties  at  once,  if  you  desired, 
with  the  understanding  that  same  could  be 
delivered  dther  now,  or  during  August  Of 
course,  we  pteter  that  you  ahlp  now,  and 
should  be  glad  to  hear  from  you  by  return 
maU  to  this  efCect" 

The  defendants  made  no  reply  to  this,  and 
this  closed  the  correspondence. 

It  Im  Impossible  to  read  these  letton  wltta< 
coming  to  tbe  conclusion  that  the  minds 
nt  Om  parties  never  met  upon  the  subject 
of  canceling  tbe  contract.  At  first  the  com- 
plalnanta  asked  to  cancel,  or  Insisted  that 
they  had  tbe  right  to  do  so.  Tlw  d^endanu 
refused  to  agree  to  this,  and  said  that  they 
would  hold  complaliunts  to  tbe  contract 
At  the  last  on  July  20tb.  when  tbe  com- 
plabiants  cansed  tbe  communication  of  that 
date  to  be  sent  to  the  defendants,  the  Jattet 
changed  front,  and  said:  "Yon  have  already 
canceled  the  contract"  All  of  the  forego- 
ing happened  before  the  time  fixed  for  de- 
livery by  the  contract. 

It  la  immaterial  that  when  the  letter  of 
July  20th  was  writtui,  the  complainants, 
were  under  the  seeming  Impression  that  their 
own  prior  commonicatlona,  tbe  letters  of  tbe 
8th  and  lOtb  of  July,  bad  been  legally  effl- 
dettt  to  put  an  end  to  tbe  contract  The 
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vital  point  Is  that,  by  virtue  of  tbe  refusal 
of  tbe  defendants  on  the  ISth  of  July  to 
agree  to  a  cancellation,  the  contract  was 
still  In  force,  and  the  complainants,  by  tbe 
communication  of  July  20th,  through  Booker 
&  Gentry,  brought  to  the  attention  of  the 
defendants  that  they  were  still  willing  to 
accept  the  goods,  and  this  was  within  the 
time  fixed  for  delivery  by  the  contract. 

It  Is  equally  Immaterial  that  the  com- 
plainants believed  that  the  legal  efficiency 
of  their  act  depended  upon  tbe  conversation 
and  agreement  or  understanding  Gentry  says 
he  had  with  young  Mr.  Margollus,  defend- 
ants' clerk,  whereby  he  supposed  an  old 
contract  previously  canceled  had  been  re- 
vived; because,  as  a  matter  of  fact  and  of 
law,  there  bad  been  no  cancellation,  and  the 
contract  needed  no  reviving.  The  legal  re- 
lation stUi  subsisted. 

Agatai,  If  we  Ignore  wholly  the  transac- 
tion of  July  20th,  the  result  is  tbe  same. 
That  la  to  say,  the  complainants  had  sought 
on  tbe  8tb  and  lOth  of  July  to  cancel  the 
mntract  Tbe  defendants  had  replied  on  the 
IStb  of  tbe  same  month,  refusing  to  cancel. 
So  the  matter  stood  on  tbat  day  with  the 
contract  in  full  force,  and  there  was  no  sub- 
sequent agreement  between  tbe  parties  for  a 
cancellation,  none.  Indeed,  even  up  to  the 
time  tbe  present  suit  was  brought. 

Or,  if  we  r^ard  tbe  transaction  of  July 
20th,  proven,  as  insisted  upon  by  the  com- 
plainants, tbe  condition  of  the  defendanto  la 
the  same,  because.  If  David  Margollus  bad 
the  power  to  make  that  agreement,  there 
was  a  clear  recognition  by  it  of  the  binding 
force  of  the  old  contract  tbat  is,  of  June  13, 
1901;  If  David  Margollus  did  not  have  the 
power,  then  matters  stood  Just  as  tbey  did 
on  tbe  16tb  of  July,  1901. 

So  from  every  point  of  view  tbe  defend- 
ants are  bound  upon  tbe  contract 

This  case,  in  respect  of  tbe  cOTrespondence 
tbat  passed  between  tbe  parties,  la  rery 
much  like  tbe  case  of  Anlt  v.  Dustin,  10 
Fickle,  366,  referred  to  by  coimsel.  But 
there  is  a  striking  difference  between  the  two 
cases,  in  this:  In  tbe  preset  case  tbe  sub- 
ject of  negotiation  and  contract  betwe«i  tiie 
parties  was  property  in  esse,  while  in  the 
case  referred  to  the  goods  ordered  were  to 
be  manufactured,  and  a  considerable  time 
was  required  for  their  manufacture.  So  It 
was  held  In  that  case  that  while  the  cor- 
respondence indicated  that  no  agreement  as 
to  rescission  bad  been  reached,  yet  there  was 
an  implied  term  in  the  contract  which  re- 
quired that  sufficient  time  should  be  allowed 
for  the  manufacturo  of  tbe  goods  before  th^ 
should  be  ordered  out  and,  tbat  Inasmuch  as 
tUs  term  bad  been  violated  by  the  complain- 
ant in  tbat  case,  in  that  the  defendant  was 
not  allowed  time  to  manufacture  the  goods, 
the  contract  was  breached  by  tbe  complain- 
ant; the  d^endant  was  In  no  default  in  re- 
fusing to  deliver  the  goods,  and  thera  could 
be  no  recovery.  In  that  case  the  principle 
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applied  tai  the  present  case  was  recogntzed, 
in  the  followiug  langnege:  "A  refusal  to 
perform  a  contract,  made  by  a  party,  at  any 
time  before  the  performance  on  bis  part  is 
<hie,  If  not  treated  by  tbe  other  party  as  a 
breach  of  the  contract,  Is,  In  effect,  merely  the 
expression  of  an  Intention  to  breacb  the  con- 
tract, and  may  be  retracted,"  quoting  with 
approval  a  passage  from  2  Keene  on  Con- 
tracts. Again:  "When  one  party  assumes 
to  renounce  the  contract— that  la,  by  anticipa- 
tion refuses  to  perform  It— he  thereby,  so  far 
as  he  Is  concerned,  declares  bis  intention 
then  and  there  to  rescind  the  contract  Buch 
renunctatlon  does  not,  of  course,  amonnt  to  a 
rescission  of  tbe  contract,  because  one  party 
to  a  contract  cannot  by  himself  rescind  It, 
but.  by  wrongfully  making  such  a  renuncia- 
tion of  the  contract,  he  entitles  the  other 
party.  If  be  pleases,  to  agree  to  the  contract 
being  put  an  end  to,  subject  to  tbe  retention 
by  him  of  his  right  to  bring  an  action  In  re- 
spect of  such  wrongful  rescission.  The  other 
party  may  adopt  such  renunciation  of  the 
contract,  by  so  acting  upon  It,  as,  in  effect,  to 
declare  that  he  too  treats  the  contract  as  at 
an  end,  except  for  the  purpose  of  bringing  an 
action  upon  It  for  the  damages  sustained  by 
him  In  consequence  of  such  renunciation. 
•  *  *  If  he  adopts  the  renunciation,  the 
contract  Is  at  an  end,  except  for  the  pur- 
nose  of  tbe  action  for  such  wrongful  re- 
nunciation. If  he  does  not  wish  to  do  so,  he 
must  wait  for  the  arrival  of  the  time  when, 
In  the  ordinary  course,  a  cause  of  action  on 
the  contract  would  arise"— quoting,  with  ap- 
proval, from  1  Beach  on  Contracts.  §fi  409. 
411,  412.  It  was  held,  factaever,  that  these 
rnles  were  not  controlling  In  that  case,  be- 
cause the  goods  were  not  In  esse,  but  were 
yet  to  be  manufactured,  and  that,  after  one 
ordering  goods  has  given  the  manufacturer 
notice  not  to  proceed  with  his  woric,  the 
party  so  notified  has  no  right  to  continue  the 
manufacture;  that  while  a  contract  Is  ex- 
ecutory a  party  has  the  right  to  stop  per- 
formance on  the  otlier  side  by  an  explicit  di- 
rection to  that  effect,  subjecting  himself  to 
such  damages  as  will  be  compensation  to  the 
other  party  for  being  stopped  in  the  perform- 
ance of  his  work,  and  that  the  party  thus 
forbidden  cannot  afterwards  go  on  and  there- 
by Increase  the  damages,  and  then  recover 
«ut'h  damages.  But,  as  stated,  the  goods  in- 
TolTed  in  the  present  case  being  in  esse,  and 
\  o  defonse  being  made  that  they  had  to  be 
minufflcturod  to"flIl  the  contract,  the  forego- 
In&  case  does  not  control  tbe  present  one. 

Fiom  what  has  been  already  said,  it  fol- 
lows *hat  It  is  unnecessary  to  consider  the 
qucstlc!!  whether  David  Marsrollus  was  cloth- 
ed with  authority  to  make  the  agreement  he 
Is  said  to  have  made,  and  it  is  unnecessary 
to  consider  the  credibility  of  the  resjipetive 
witnesses.  However,  we  must  say  in  this 
couneotion  that,  taking  all  the  testimony  as 
competent,  and  overruling  all  of  the  excep- 
tions, the  weight  of  the  evidence  seems  to  be 


tn  favor  of  the  compIalMnts  w  to  the  ques- 
tion of  fact  It  seems  singular,  to  be  enre. 
that  David  MargoIiuB  would  In  Jnly  make 
such  a  contract  when  tbe  price  of  ties  was 
up  so  high;  yet  It  must  be  remembered  that 
the  ties  In  question  were  for  August  delivery, 
and  be  might  well  have  thought  that  during 
the  month  of  August  the  price  would  drop 
back  to  fl  per  bundle,  especially  In  view  of 
the  fact  that  the  advance  was  owing  to  a  la- 
bor strike,  which,  9t  course,  might  be  set- 
tled at  any  time.  But  howerar  this  may  be, 
the  view  previously  expressed  we  deem  cim- 
clusive  of  the  case  as  to  the  question  of  lia- 
bility. 

This  disposes  of  all  Uw  mors  assigned, 
except  the  question  as  to  the  price  tint  staonld 
be  paid,  that  Is,  how  much  damages  Aonld 
be  allowed;  and  in  order  to  ascertain  this, 
at  what  price  should  the  ties  be  fixed  on  the 
last  of  August,'  1901?  But  before  going  to 
this  subject,  it  should  be  premised  that  tbe 
measure  of  damages  tn  such  a  case — an 
ecutory  contract  for  the  sale  of  goods  and 
failure  to  dellvw— is  ttie  dlflerenee  between 
the  contract  price  and  the  market  price  at 
the  time  and  place  of  dellvwy.  C<^man  v. 
Williams,  4  Heisk.  233;  Cole  v.  Zucat«lk>. 
104  Tenn.  64,  56  S.  W.  860,  and  cases  cited. 
The  date  of  shipment  fixed  in  tbe  contract 
was  "during  the  month  of  August,  1801." 
That  gave  the  seller  the  whole  of  the  month 
to  make  delivery  in,  and  tbe  purchaser  could 
;  not  demand  delivery  before  the  last  day. 
Accordingly  tbe  price  on  that  day  must  de- 
termine the  rights  of  the  parties,  and  the  dif- 
ference between  the  contract  price  and  the 
price  on  that  day  in  Memphis,  tbe  place  of 
delivery,  must  show  tbe  amount  of  damages 
sustained  by  tbe  complainant.  Paragon  Re- 
fining Co.  V.  Ijee  Bros.,  98  Tenn.  643-645.  41 
S.  W.  362:  Mecbam  on  Sales.  {  1747.  No  one 
tmdertakes  to  fix  the  price,  precisely,  on  the 
last  day  of  the  month.  Mr.  J.  P.  Gentry 
says  be  sold  ties  during  tbe  month— not  dur- 
ing the  whole  month,  as  we  understand  bhu 
—but  at  sonie  time  during  the  month,  at  $l.3n. 
Mr,  Levy  Joy  says  he  sold  ties  at  from 
11.25  to  71.27  "from  the  lOtb  of  Aogu^  on 
throughout  the  month."  We  have  carefully 
read  all  the  testimony,  and  we  tlilnk  this  the 
most  reliable,  and  the  price  fixed  should  be 
an  average  between  the  two  figures.  So  we 
fix  the  price  at  |;i.2(% 

The  complainant  Is  entitled  h>  recover  the 
dlfFei-encG  between  $1  and  $1.26^  or  the  sum 
which  will  be  produced  by  multiplying  S.fK^n 
by  2(iVi  cents,  together  with  four-fifths  of  tbe 
costs;  the  defendants  will  recover  of  com- 
plainants one-fifth  of  tbe  costs.  There  Is  no 
necessity  for  any  order  of  reference  to  the 
master,  us  suggested  by  defendants.  Tbe  tes- 
timony showing  the  market  price  at  the  time 
and  place  of  delivery,  and  the  contract  show- 
ing the  price  at  which  tbe  property  was  sold. 
It  Is  a  mere  matter  of  calculation. 

Let  the  decree  of  the  chancellor  be  modi- 
fled  and  affirmed,  as  Just  Indicated. 
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(Supreme  Court  of  Tennessee.   May  9,  1903.) 

RAILROADS  —  WRONGFUL  EJECTION  FROM 
TRAIN— RAILWAY  NEWS  AGENT— INSTRUC- 
TIONS—PC  NITIVB  DAHAQB8. 

1.  A  servant  employed  bj  a  railway  news 
company  waa  by  agreement  with  the  railroad 
company  transported  by  it  without  payment  ol 
(are,  subject  to  the  orders  of  the  railroad  com- 
pany and  to  its  regnlationa  It  tbe  same  manner 
as  any  of  its  own  servaDts.  Being  detected  in  a 
Tiolatlon  of  the  rales,  he  was  ejected  from  the 
train,  to  which  he  subsequently  returned,  of- 
feriug  to  pay  his  fare  to  a  poiut  to  which  he 
desired  to  go,  but  was  agafai  igected.  BeM,  that 
snch  ejection  was  wtonfftnL 

2.  In  an  action  against  a  railway  company 
for  wronsfiil  ejection  from  its  train,  evidence 
that  plaintiff  was  jerked  off  the  car  was  auffl- 
dent  to  jmtiiy  an  histrnctioa  anthoriaiDg  dam- 
ages for  physical  snfFerlng. 

3.  In  an  action  against  a  railroad  company 
for  wrongful  ejection  from  its  train,  an  in- 
stniction  that  the  jury  might  coosider  plain- 
tiff's loss  of  time,  physical  and  mental  suffer- 
ing, humiliation  of  feeling,  etc.,  and  give  what, 
in  their  soimd  discretion,  would  be  fair  and 
just  compensation,  was  not  error. 

4.  lu  an  action  against  a  railroad  compairy 
for  wrongful  ejection  from  its  train,  in  whidi 
there  was  evidence  that  plaintiff  was  forcibly 
jerbed  froiu  the  train,  and  then  held  and  re- 
strained of  his  liberty,  a  charge  authorhdng 
punitive  damegee  was  not  error. 

5.  Id  au  action  against  a  railroad  company 
for  wrongful  ejection  from  its  train,  an  instruc- 
tion that  whenever  the  element  of  malice  or  op- 
pression, or  a  reckless  disregard  of  the  rights 
of  others,  enters  Into  a  transaction,  and  when 
the  act  ifl  done  in  the  strict  line  of  duty  of 
the  conductor,  but  done  under  a  state  of  facts 
not  justifying  the  act  done,  and  in  a  wrongful 
or  perhaps  careless  manner,  the  law  authorizes 
exemplary  damages,  is  not  objectionable  because 
of  the  use  of  the  phrase,  "and  when  the  act  is 
done  in  the  strict  line  of  duty  of  the  conductor." 

tf.  The  charge  was  not  erroneous  becanse  ot 
the  use  of  the  expression  "careless  manner." 
the  word  "careless''  behig  naed  in  the  sense  of 
"reckless." 

7.  In  an  action  against  a  railroad  company  by 
a  railway  news  agent  for  wrongful  ejection 
from  the  train,  in  which  it  appeared  that  plain- 
tiff was  forcibly  jerked  from  the  train,  and 
thereafter  held  and  restrained  of  his  liberty, 
and  that  his  rtock  In  trade  was  lost  or  destroy- 
ed in  consequence,  a  verdict  for  $200  was  not  ex- 
cessive. 

Appeal  from  Circuit  Court,  Shelby  County; 
J.  P.  Young,  Judge, 

Action  by  John  W.  Hill  against  the  Choc- 
taw, Oklahoma  &  Qnlf  Railroad  Company. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Wright,  Peters  &  Wright,  for  appeUant 
JTno.  E.  Bell,  for  appellee. 

NEIL,  J.  This  action  was  bronght  In  the 
court  helow  by  the  defendant  in  error  to  re- 
cover damages  for  his  wrongful  ejection 
from  one  of  the  trains  of  the  plaintiff  in  er- 
ror. There  was  a  verdict  for  $2o0,  on  which 
the  court  below  rattered  Judgment  A  mo- 
tion for  new  trial  was  made  and  orermled 
In  that  court,  and  thereupon  the  plaintiff  in 


f  I.  Sm  Carriers,  vol.  f,  Ceot.  Dig.  »  1483,  1485- 


error  prayed  for  and  dMslBeA  an  apqpsal  to 
this  court,  and  has  aasAgaed  enrors. 

There  was  testimony  hitroduoed  In  tbe 
coort  beknr  ten^ng  to  show  the  foUowdng 
facts,  tIb.:  That  defendant  in  error  was  a 
newsboy  on  plaintMl  in  erroria  teats,  in  the 
employ  of  the  Van  Noy  News  Company,  but 
by  contract  between  the  latter  and  the  rail- 
way company,  likewise  with  the  consent  of 
defendant  in  error,  he  was  sabject  to  the  or< 
ders  of  tlie  railway  company,  and  amenable 
to  its  rnles  and  regolattons  Just  as  any  serr- 
ant  of  tlw  lattor,  and  was  to  be  transported 
bade  and  forth  wtthont  payment  at  fare. 
that  on  the  Mth  of  Anguat.  1902,  whUe  de- 
fendant in  &eroe  was  in  this  service  on  one 
ot  bis  accustomed  trips,  and  while  the  train 
was  standing  at  Oklahoma  City,  he  was  de- 
tected in  the  violation  of  a  rale  of  tbe  rail- 
way compaiqr,  whlcli,  on  pain  of  dlsduirge 
from  tlw  service  of  the  compaiv,  forbade  its 
servants  to  drink  beer  or  spirits,  or  to  have 
the  same  In  possession;  the  defendant  In  er- 
ror having  been  seen  driiddng  beer  at  a  res- 
taurant in  OlElahoma  City,  and  having  pnr- 
chased  and  carried  upon  his  train  a  pint  bot- 
tle of  whisky  for  tbe  conductor.  That  upon 
being  so  detected  be  was  ordoied  by  B.  H. 
Barnes,  the  supalntendent  of  that  division  of 
the  road,  to  leave  tlie  train.  That  he  threw 
the  bottle  of  whJ^y  out  of  the  window  of  the 
car  he  was  then  in,  and  asked  to  be  allowed 
to  remain  upon  the  train  and  proceed  to 
Memphis,  saying  that  he  was  willing  to  pa:y 
tibat  fare.  The  superintendent  denied  this 
request,  and  upon  his  failure  to  go  ordered 
ttie  oonductw  to  remove  him  fkrom  tbe  train. 
That  the  conductw  did  so.  That  he  in  a  very 
short  time  returned  to  the  train,  going 
through  the  ladles'  car,  and  thence  into  the 
oar  to  which  he  had  previously  been  travd- 
Ing,  and  In  which  his  goods  were,  oimslBtlng 
of  newspapers,  fruit,  tobacco,  and  confec- 
tions. That  he  took  oft  his  cap,  but  still  kept 
on  tbe  rest  of  his  uniform.  That  he  was 
again  ordered  from  the  train,  bat  in  reapmise 
said  he  vrished  to  pay  his  fore,  and  go  at 
least  to  the  next  station,  Shawnee  Town,  so 
that  he  could  have  time  to  get  his  goods  to- 
gether, that  th^  might  not  be  lost.  That 
he  tendered  at  this  time  fo,  but  the  conduct- 
or refused  to  receive  the  money.  That  the 
fare  to  Shawnee  Town  was  only  $1.25.  That 
duriiv  the  same  conversation  In  which  he 
tendered  the  $5  he  also  told  the  conductor  he 
wished  to  go  through  to  Memphte.  That  he 
knew  that  the  fare  to  Memphis  was  more 
than  $5.  That  upon  the  conductor's  refusal 
to  accept  the  fare  he  was  agnln  removed 
from  the  train,  and  in  accomplishing  this  the 
plaintiff  in  error's  employ^  Jerked  him  from 
the  car.  That  after  he  had  been  so  removed 
he  was  held  by  the  servants  of  the  company, 
and  forcibly  restrained  from  again  returning 
to  the  train,  and  was  so  restrained  until  the 
train  resumed  its  Journey.  That  Oklahoma 
City  was  one  of  the  regular  stopping  places 
of  tlw  train.   That  the  usual  st^  was  25 
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mtnutes,  but  on  the  occatloD  Id  question  the 
train  had  been  delayed  an  hour,  awaiting  the 
arrival  of  another  train.  There  waa  evidence 
tending  to  show  that  the  fare  from  Oklaho- 
ma City  to  Memphis  was  $15.12,  and  that 
defendant  in  error  had  In  his  pocket  at  the 
time  he  was  ejected  from  the  train  the  sum 
of  lis.  There  is  no  testimony  showing  wheth- 
er defendant  In  emn*  knew  the  exact  fare  or 
not;  nor  is  there  any  evidence  showing  that 
the  conductor  Informed  defendant  In  error  of 
the  amount,  or  that  he  demanded  It,  and  from 
the  attending  circumstances  we  infer  that  he 
did  neither.  The  defendant  In  error  stayed 
In  Oklahoma  City  until  the  next  day  at  10 
o'clock,  when  he  boarded  a  train  of  the  plain- 
tiff In  error,  and  proceeded  to  Memphis,  pay- 
ing his  fare  as  a  passenger.  By  reason  of  his 
ejection  from  the  train,  defendant  In  error's 
goods,  left  upon  the  train,  were  wasted  or 
lost,  to  the  TOlue  of  about  f  12,  for  which  he 
was  compelled  to  account  to  the  Van  Noy 
Nem  Company. 

Upon  these  facts  It  Is  Insisted,  first,  that, 
Inasmuch  as  defendant  In  error  was  clearly 
In  the  wrong.  In  that  he  had  violated  a  rule 
of  the  company  for  which  the  company  had 
the  right  to  discharge  him  from  the  service, 
and  (as  plaintiff  In  error  Insists)  eject  him 
from  the  trains,  and  for  which  he  was  so 
discharged  and  ejected,  be  had  no  right  to 
again  board  the  train,  and  then  to  attempt 
to  acquire  and  maintain  the  status  of  a  pas- 
senger by  offering  to  pay  fare.  Counsel  en- 
deavor to  support  this  contention  by  refei^ 
ence  to  those  cases  which  hold  that  when  a 
person  upon  a  train,  claiming  the  rights  of  a 
passenger,  has  forfeited  or  failed  to  pra'fect 
these  rights  by  a  refusal  to  pay  fare,  and  the 
train  has  been  stopped,  and  the  train  crew 
are  In  the  act  of  putting  him  ofT  the  train, 
waitk  person  cannot  restore  his  original  status, 
and  acquire  and  perfect  his  rights  as  a  pas- 
senger, by  then  offering  to  pay  the  legal 
fare.  Railroad  v.  Harris.  0  Lea,  180,  186, 
187.  42  Am.  Rep.  608;  Hlbbard  v.  N.  Y.  ft  E. 
R.  Co.,  15  N.  Y.  455;  State  r.  Campbell,  32 
N.  J.  Law,  300;  Hutchinson  on  Carriers,  | 
591.  The  reason  assigned  In  supprnt  of  the 
rule  is  that.  If  one  passenger  might,  by  his 
unjustifiable  conduct,  delay  the  train  to  put 
him  off,  another  might  do  the  same  thing, 
and  thus  the  utmost  Irregularity  in  the  run- 
ning of  the  trains  be  produced.  Jeopardising 
the  safety  of  the  ccmipany's  property,  and 
the  lives  of  aU  on  board.  9  Lea,  186.  But 
the  reason  of  the  rule  would  not  exist,  and 
hence  the  rule  itself  would  not  obtain,  when 
the  train  Is  stopped  at  a  regular  station,  as 
is  shown  in  the  pres«it  case.  Toledo,  W.  & 
W.  B.  Co.  T.  Wright,  68  Ind.  686,  84  Am. 
Rep.  277.  Moreover,  cases  of  the  class  re- 
ferred to  do  not  fnrnMi  a  fair  analogy  for 
the  case  we  have  before  na.  While  It  la  true 
that  the  company  had  the  right  to  disctiarge 
■the  defendant  in  error  because  of  his  viola- 
tion of  the  rul^  and,  upon  his  failure  to 
^y  fare,  also  to  eject  blm  from  the  train,  it 


did  not  have  the  right  to  ^ect  him  if  he  waa 
willing  and  offered  to  pay  fare  to  any  station 
ahead.  One  reason  given  in  many  of  the 
oases  for  the  right  of  ejection  even  though 
one  offers  to  pay  fare  after  the  ejection  is 
begun  is  that  the  person  in  questira  has.  by 
bis  previous  conduct,  broken  the  contract  im- 
plied between  falm  and  tlie  company,  upon  liia 
entering  the  train,  that  it  vronld  carry  him  to 
tils  destination  upon  his  paying  the  fare,  by 
his  refusal  to  pay  fare  in  the  first  Instance, 
and  that,  thus  having  broken  the  contract  on 
hte  part,  he  has  no  status  under  tt,  and  ta 
In  no  position  to  tender  a  new  contract,  the 
company  being  In  the  very  act  of  enforcing 
the  right  accrued  to  It  upon  the  breach. 
The  case,  however,  Is  different  In  respect  of 
an  employs  being  carried  as  this  one  was 
without  payment  of  fare,  under  the  terma  of 
his  service.  Upon  the  discharge  of  such  em- 
ployg,  It  Is  true,  his  right  to  be  transported 
without  payment  of  fare  would  cease,  but  he 
would  not  forfeit  his  right  to  remain  nptm 
the  train,  and  to  proceed  aa  a  passenger,  up- 
on the  payment  of  fare.  The  duty  of  the 
conductor,  under  such  circumstances,  would 
be  to  demand  payment  of  fare,  end  npon 
i  failure  or  refusal  to  pay  he  would  then  have 
the  right  to  eject  such  dischai^ied  employft. 
So,  in  the  present  case,  the  company  was  in 
the  wrong  In  both  the  first  and  the  second 
ejection— In  the  first.  In  that  the  conductor 
did  not  demand  fare  of  the  defendant  In  ^ 
ror  to  his  destination,  which  destination  was 
known  to  the  conductor,  or  give  him  the  op- 
tion of  paying  fare  to  any  other  potot  be- 
tween Oklahoma  City  and  Memphis  that  he 
might  desire  or  of  leaving  the  train;  in  the 
second,  in  that  be  removed  the  defendant  In 
error,  notwithstanding  the  fact  that  he  ten- 
dered fare  to  Shawnee  Town,  and  subse- 
quently, before  iUs  removal,  manifested  a 
purpose  to  go  through  to  Memphis,  and  the 
conductor  removed  him  from  the  train  with- 
out making  a  demand  for  bis  ftire. 

We  need  not  consider  what  the  respective 
rights  of  the  company  and  of  the  defendant 
in  error  would  iiave  been  if  the  conductor 
had  demanded  the  tare,  or  the  defendant  In 
error  had  refused,  or  the  train  bad  beoi 
stopped  fbr  the  purpose  of  putting  taUn  off, 
and  he  liad  then  tendered  the  tar&  No  Boch 
case  appears  in  the  record. 

It  is  insisted  that  the  court  below  erred 
in  giving  the  following  Instruction  to  the 
Jury,  vis.:  "If  you  find  tor  the  plaintiff  im- 
der  the  fbregolng  Instruction,  yon  may  con- 
sider his  loss  of  goods,  If  any,  bla  loas  of 
time,  bis  mental  and  physical  Buffering;  if 
any,  his  humiliation  of  ffeelt^g,  and  give 
what.  In  your  sound  discretion^  wonld  be  a 
fair  and  Just  compensation."  We  do  not 
think  there  was  any  error  In  this  Instmc* 
tlon.  It  is  said  ttiat  there  wag  no  evidence 
of  the  value  of  the  time  lost  If  so,  then 
under  tbe  well-known  rule  the  error  will  be 
held  Innocuous,  unless  the  court  can  see  that 
some  injury  resulted.   In  the  preseQt  case 
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we  are  muble  to  aee  that  any  injury 
nilted. 

It  la  aald  Uiat  there  waa  no  erldenee  to 
ahow  phyelcal  anfferlng.  There  was,  hower- 
w,  some  erldenee  upon  ttala  subject,  though 
alight,  In  the  testimony  of  the  defendant  In 
error  that  he  was  Jerked  off  the  car. 

It  la  said  Oiat  the  Instruction  was  errone* 
oua,  in  that  the  jury  were  told  that  they 
conld  giro  as  damages  what.  In  their  sound 
discretion,  would  be  fair  and  Just  compensa- 
tion; and  that  this  was  contrary  to  the  rule 
laid  down  In  Olrdner  t.  Taylor,  6  Helsk. 
244,  246.  In  that  case,  however,  It  appear^ 
ed  that  the  circuit  Judge  had  Instructed  the 
Jury  that  they  could  allow  any  amount  of 
damages  they  should  see  ivoper,  without  dl- 
recting  their  attention  to  the  teatlmony.  or 
Indicating  that  th^  should  be  guided  by  It. 
In  the  present  case  tho  Jary  were  referred 
to  Hie  testimony,  and  what  waa  mid  In  the 
Instruction  in  question  was  aald  with  refer- 
ence to  that  testimony,  and  could  not  hare 
been  mlsnndwstood. 

It  Is  Insisted  that  the  drcnlt  Judge  erred 
in  giving  the  following  Instmctlon  upon  the 
subject  of  punitive  damages,  viz.:  "When- 
ever the  element  of  malice  or  oppression,  or 
a  reckless  dlaregard  of  the  rights  of  othm, 
enters  into  a  transaction,  and  when  the  act 
Is  done  in  the  strict  line  of  duty  of  the  con- 
ductor, but  done  under  a  state  of  facts  not 
Justifying  the  act  done,  and  in  a  wrongful, 
or  perhaps  careless,  manner,  to  the  Injury 
of  the  plaintiff,  tlwn  the  law  blends  the  In- 
terests of  socle^  with  those  of  the  aggrieved 
Individual,  and  authorizes  the  Jury  In  ito 
discretion  to  give  exemplary  damages.  These 
are  allowed  in  addition  to  damages  for  com- 
pensation or  actual  damages,  to  punish  the 
offender,  and  deter  others  from  the  repeti- 
tion of  like  offenses."  We  do  not  consider 
this  instruction  as  a  model  of  correct  ex- 
presalon,  but  there  la  no  reversible  error  In 
it 

It  is  said  Uiere  waa  no  testimony  to  Jus- 
tify the  court  in  giving  a  charge  upon  the 
subject  of  punitive  damages,  and  that.  In 
tile  absence  of  sach  testimony,  no  charge 
upon  that  subject  should  have  been  given; 
citing  American  Lead  Pencil  Co.  v.  Davis, 
108  Tenn.  2S7,  66  S.  W.  1129;  RaUway  v. 
]>a.  90  Tenn.  574,  18  S.  W.  268.  But  there 
is  much  evidence  In  the  fact  that  the  defend- 
ant In  error  was  forcibly  Jerked  from  the 
train,  and  was  then  held  and  restrained  of 
his  liberty  by  the  company's  aervante. 

Objection  Is  taken  to  the  language,  "and 
when  the  act  la  done  in  the  strict  line  of 
duty  of  the  conductor."  By  this  language, 
in  the  connection  in  which  It  was  used,  the 
circuit  Judge  intended  to  Indicate  to  the 
jury  (and  correctly)  Uiat  the  act  or  acta 
complained  of  must  have  been,  not  of  a 
character  lying  outside  of  the  scope  of  the 
employment  of  the  conductor  as  a  servant 
of  the  company,  but  of  a  character  falling 
under  that  employment,  but  not  JustiHed  by 


the  facto  of  the  particular  case;  and,  more- 
over, was  dime  in  a  malicious  or  oppressive 
way,  or  In  reckless  dla«gard  of  the  righto 
of  others.  Railroad  v.  Garrett,  fl  Lea,  488. 
449,  41  Am.  Bep.  640. 

Objection  Is  taken  to  the  expression  "or 
perhaps  careless  manner."  This  exprMslon, 
together  with  the  preceding  one,  was  copied 
by  his  lionor  from  the  opinion  of  this  court 
in  the  case  of  Railroad  v.  Garrett,  supra. 
The  whole  passage  Is  as  follows:  **There 
Is  no  class  of  cases  where  the  doctrine  of 
^mplary  damages  can  be  more  beneficially 
applied  than  In  the  case  of  railroad  corpore- 
tioiis  in  their  capacity  as  common  carriers 
of  passengers.  We  see  no  reason  to  go  over 
the  cases  in  other  states  to  find  support  tor 
this  view.  It  Is  sound.  In  oar  Judgment,  and 
needs  no  further  discussion.  It  Is  proper  to 
say  that  the  case  of  Na^vllle  &  Ohattouooga 
Railroad  V.  Stames,  9  Htisk.  63,  24  Am.  Rep. 
298,  did  not  Intend  to  announce  any  con- 
trary general  doctrine,  and  does  not.  wheu 
considered  in  connection  with  the  facta.'  So 
far  from  limiting  the  liability  of  a  railroad 
company  for  the  acto  of  its  servanto,  when 
an  injury  Is  done  In  the  performance  of  the 
duties  of  their  poaltions,  it  was  extended  In 
that  case  to  the  act  of  the  servant  In  wan- 
tonly and  for  mischievous  purposes  using 
the  engine  of  the  company  to  alarm  horses 
in  a  wagon  (a  proposition  the  writer  of  the 
opinion  thinks  a  very  doubtful  one).  In  a 
case  like  that,  however.  It  was  said  the 
company  should  not  be  liable  for  vtodlctlve 
damages,  because,  says  the  judge:  The  act 
complained  of  was  manifestly  done  without 
the  defendant's  knowledge  or  consent,  and 
was  the  willful  and  unauthorized  act  of  the 
servant  alone.'  Whether  that  be  correct  or 
not  in  reference  to  the  fticts  of  that  case, 
we  need  not  now  determine,  but  it  has  no 
application  whatever  to  the  case  before  us, 
when  the  act  was  done  In  the  strict  line  of 
the  duty  of  the  conductor,  but  was  done  un- 
der a  state  of  tacts  not  Justifying  the  act 
done,  and  in  a  wrongful,  or  perhaps  care- 
less, manner,  to  the  Injury  of  the  plaintiff." 
There  can  be  no  doubt  that  the  word  "care- 
less" here  was  a  misprint  for  the  word 
"reckless."  The  facts  recited  in  the  opin- 
ion in  respect  of  which  the  passage  above 
quoted  was  used  show  that  the  word  "care- 
less" was  wholly  Inappropriate,  and  that  the 
Judge  writing  the  opinion  Intended  to  use, 
and  no  doubt  did  use,  the  word  "reckless." 
The  word  "careless."  therefore,  appearing 
In  the  Charge  to  question,  was  not,  strictly 
speaking,  a  correct  word  to  express  the  mean- 
ing Intended;  but  it  could  not  have  misled 
the  jury,  because  In  the  connection  In  which 
It  was  used  it  must  hare  conveyed  to  their 
minds  the  meaning  carried  by  the  word 
"reckless";  not  the  idea  of  n^ligent  in- 
difference, but  without  care  of  consequences 
or  for  the  righto  of  the  person  ejected. 

It  Is  next  Insisted  that  the  verdict  ^s 
exeeeslve.   We  do  not  thtok  ao. 
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We  have  tbua  disposed  of  the  subBtance 
of  all  of  tbe  errors  assigned,  except  tlie  tbird, 
fioncerning  tbe  exclusion  of  certain  eTidenee. 
We  thlntc  this  testimony  was  so  clearly  In- 
competent that  we  need  not  extend  tbls  opin- 
ion by  discossing  it  here. 

It  results  that  the  Judgment  of  tbe  court 
below  must  be  afllrmed. 


.  WAGNER  T.  EDISON  ELECTRIC  ILLU- 
MINATING CO.  OF  CARONDBLBT. 
(Sl^lreme  Ooart  of  Mimari.  Julr  S,  1908.) 

OONTRACT  OF  SKRVXCD-IHFUBD  COHPBN8A- 
TION— INTENTION  —  QUANTUH  UERUIT  —  AF- 
PORTIONABLB  CONTRAOI^BECOVBRT. 

1.  In  complying  with  an  ordinance  requiring 
tiiat  all  electric  wires  in  a  certain  district  be 
placed  under  groond,  several  electric  companies 
acted  jointly  through  a  committee.  This  com- 
mittee elected  one  of  its  members  as  engineer 
for  the  work.  E<^  that,  though  the  engineer 
was  a  member  of  the  construction  committee, 
he  oould  recover  on  the  quantum  meruit  for 
serrlces  rendered  as  snpervising  engineer. 

2.  A  committee  representing  several  dectric 
oompanie?,  in  supervising  tbe  work  of  placing 
wires  underground,  elected  one  of  its  members 
to  act  as  engineer.  The  action  of  the  committee 
was  binding  on  all  the  companies,  and  the  en- 
gineer could  not  be  discharged  except  by  a 
majority  vote  of  the  committee.  There  was  no 
agreemoit  as  to  the  compensation  the  engineer 
was  to  receive,  but  the  contractor  was  to  re- 
ceive monthly  payments  on  estimates  furnished 
by  the  engineer.  HeM-  that,  as  the  beuefits  ac- 
crued with  the  progress  of  the  worh,  it  will  be 
presumed  that  tne  compensation  was  to  be  paid 
from  time  to  time,  and  hence  the  contract  was 
apportionable,  and  the  engineer  entitled  to  re- 
cover for  s^vices  rendered  during  the  progress 
of  tbe  work  and  before  ita  completion. 

3.  The  engineer  was  not  entitled  to  recover 
for  services  rendered  nuiess  both  he  and  the 
defendant  company  had  understood,  or  ought  to 
have  underiitood,  Uiat  he  was  to  be  paid  for  bis 
services,  judging  from  what  reasonable  persons 
under  like  conditions  would  have  understood. 

Robinson,  C.  J.,  and  Gantt,  J.,  dissenting  in 
part. 

In  Banc.  Appeal  from  St.  Louis  Circuit 
Court;  Wm.  Zachrltz,  Judge. 

Action  by  Herbert  A.  Wagner  against  the 
Edison  Electric  Illuminating  Company  of 
Carondelet  to  recover  for  services.  Judg- 
ment for  plaintiff  affirmed  by  the  St  Louis 
Court  of  Appeals  (S2  Mo.  App.  287),  and  case 
certified  to  the  Supreme  Court  Reversed. 

JudBon  &  Green,  for  appellant  Morton 
Jourdan,  for  reapondsnt 

BRAGBk  J.  TbiB  case  la  oertlfled  bere  fnnn 
the  Bt.  Lonla  Court  (tf  Appeals,  upon  the  di»> 
sent  of  one  of  tbe  Judges  of  tbat  court  to  the 
decision  of  a  majority  tiiereof,  In  an  opinion 
by  Bland,  P.  J.,  reported  In  82  Mo.  App.  287, 
A  coi^  of  that  opinion,  afBrmlne  the  Judg* 
ment  of  the  circuit  ooart  In  favor  of  the  i^aln- 
tlff,  without  addlttonal  argument  or  brief,  la 
filed  1^  bla  oomiBel  in  aiqiport  of  tbat  Jndg- 
mmt,  and  may  be  taken  for  tiie  atatonait  of 
the  case.  Ilia  aa  followa: 

"In  1896  the  municipal  aasembly  of  tbe 
of  St  Louia  paaaed  Ordinance  No.  18,680 


(known  aa  the  'Eeyes  Ordinance'),  which  re- 
quired electric  light  and  power  companies  do- 
ing business  wlttfin  the  district  bounded  by 
the  river  and  Twenty-Second  street.  Wash 
and  Spruce  streets,  to  bury  their  wires  under 
ground,  and  forbidding  the  use  of  poles,  etc., 
above  ground  within  the  designated  territory 
after  December  31, 189S.  Tbe  ordinance  iwo- 
vlded  certain  priTllegcs  to  persons  and  coc- 
poratlons  complying  with  Its  terms.  The  de- 
fendant the  Pbcenlx  Light  Heat  &  Power 
Company,  tbe  Mlasoori  Electric  Light  &  Pow- 
er Company,  and  the  St  Louis- Electric  Light 
ft  Power  Company  qualified  under  the  ordi- 
nance, and  presented  to  the  board  of  public 
improTements  of  the  city  their  several  plans 
fw  eonatmction  of  underground  conduits. 
These  plana  were  located  in  many  instances 
on  tbe  same  streets  and  alle:^  in  the  district, 
for  which  the  several  companies  were  com- 
pelled to-  construct  Jointly,  by  order  of  the 
board  of  public  ImproTementa,  In  the  exer- 
cise of  a  power  delegated  to  It  by  the  ordi- 
nance. Tbe  above-mentioned  companies  on 
April  17,  1897.  entered  Into  a  single  but  aer- 
eral  contract  with  tbe  National  Conduit  Con- 
struction Company  of  St  Loula  and  two  otfi- 
er  construction  companies  for  the  under- 
ground conduits  to  be  used  by  them  Jointly. 
This  contract  provided  -for  a  construction 
committee  of  four  members,  one  to  be  select- 
ed from  each  of  the  four  companies,  to  wtilcb 
all  disputes  between  the  said  companies  and 
the  construction  companies  should  be  nXer- 
red  for  final  dedsion.  No  en^neer  was 
named  in  this  contract  for  these  sereral  com- 
panlea,  yet  the  contract  In  numerous  places 
refers  to  one,  and  certain  powers  are  given 
him  wttb  respect  to  Bupwvislon  and  approval 
of  the  work,  showing  tbat  tbe  appointment 
of  such  an  engineer  was  contemplated  all 
the  parties  to  tbe  contract  The  conduits  are 
roughly  described  In  ttie  evld«ice  aa  atmflar 
to  a  large  gun  barrel  with  mnnerous  circular 
spaces  extending  Ita  entire  length  with  flie 
ducts  of  each  company,  varying  In  nombn 
according  to  Ita  needs,  but  made  inaeparable 
from  the  dncta  of  tbe  ottier  companies,  ao 
that  die  ducts  of  one  could  not  be  ronoved 
wittxmt  removing  all;  ao  that  tbe  aorvayi, 
plans,  auperTlBlon  permits,  and  all  tbat  ap- 
pertained to  the  construction  of  the  oondnlts, 
was  both  the  Joint  and  Individual  nndotak- 
ing  of  the  four  companies.  The  committee 
provided  for  In  tiie  contract  was  made  up  of 
EL  V.  Hatlacik,  representing  the  defendant  A 
Rosa,  representing  tbe  Fhoenlz  Company.  D. 
W.  Cuemaey,  representing  the  St  Louis  Com- 
pany, and  plaintiff,  represoitlng  tbe  Hls- 
soori  Company.  On  April  90,  1807,  tbe  com- 
mittee organised  XifT  electing  Wajgaer  chair- 
man, and  Ross  secretary,  and  adopted  rules 
for  the  conduct  of  Its  ipvoeeedlngs,  amimg 
which  was  one  providing  tbat  no  motion 
could  be  carried  unless  It  received  three 
votes  In  the  nfilrmattve;  On  May  7,  189T, 
.  Mr,  Boss  moved  tbat  Wagnn  be  appointed 
engineer  to  snperrlse  the  underground  work 
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us  provided  for  in  tbe  contract  of  April  17, 
1897.  The  motion  was  seconded  by  Guern- 
sey. On  vote  being  taken,  all  voted  aye,  ex- 
cept Mr.  Matlack,  who  voted  no,  and  Wag- 
ner was  declared  duly  appointed  engineer. 
Mr.  Wagner  appointed  the  other  gentlemm 
of  the  committee  a  committee  of  three  to 
outline  and  define  the  duties  of  the  engineer. 
A  majority  and  minority  report  was  made; 
the  majority  report  was  adopted  by  the  full 
committee,  Matlack  voting  In  the  negative. 
Briefly  stated,  the  majority  report,  as  adopt- 
ed, required  the  engineer  to  provide  all  plans 
for  construction,  to  secure  permits  therefor 
from  the  board  of  public  Improvements,  and 
to  have  general  supervision  ovea:  the  work 
provided  for  In  the  contract  of  April  17,  1897. 
The  committee,  In  behalf  of  the  several  com- 
panies In  interest,  then  gave  to  the  board  of 
public  tmproTements  the  following  notice: 
"  'St  Louis,  Mo.,  May  11th,  1897. 
'*  'To  the  Hon.  Board  of  Public  Improve- 
ments of  the  City  of  St.  Louis— Gentlemen: 
The  undersigned  companies  have  appointed 
Mr.  Herbert  A.  Wagner  engineer  tor  the  con- 
struction of  their  conduits,  under  authority 
of  Ordinance  No.  18,680.  You  will  please  de- 
liver permits  for  conduits  to  him  or  his  order. 
Very  respectfully,  Missouri  Electric  Light  & 
Power  Co.  &  Edison  lUumiuating  Co.  of  St 
Loulfl.  The  Electric  Light,  Power  &  Conduit 
Co.,  a.  B.  Pike,  Secretary.  The  Phoenix 
Light,  Heat  &  Power  Ca,  A.  Ross,  President 
The  Edieon  liiuminathig  Co.  of  CarondeJet. 
E.  V.  MaUack,  Secretary.  St  Louis  Electric 
Light  &  Power  Oa,  D.  W.  Ouerns^,  Presi- 
dent* 

"Each  block  of  street  where  It  was  planned 
to  construct  the  conduit  was  obstructed  by 
underground  gas  and  water  pipes,  and  in 
some  Instances  by  sewers;  these  it  was  nec- 
essary to  go  over  or  under  without  di8tu^l^ 
log  them,  hence  great  care  was  required,  and 
a  study  of  the  city  records  as  to  location  of 
these  obstructions  and  the  preparation  of 
maps  and  drawings  showing  their  location, 
depth,  etc.,  was  necessary.  All  this  was  done 
under  the  supervision  of  Wagner,  and  a  spe- 
cial preliminary  plan  of  each  block  was 
made  and  furnished  to  each  company.  From 
these  preliminary  plans  final  plans  were  pre- 
pared by  Wagner  acceptable  to  all  the  com- 
Iianiea,  and  then  submitted  to  the  board  of 
public  Improvements  for  the  purpose  of  get- 
ting permits  for  the  construction  of  the  con- 
duit Of  this  work  about  20  plans  were  pre- 
pared for  each  block;  to  prepare  them  re- 
quired the  work  of  four  or  five  draftsmen  for 
a  year;  all  the  measurements  were  taken 
by  Wagner,  or  by  an  engineer  acting  under 
him.  and  a  record  made  of  them;  monthly 
estimates  of  the  work  was  made  by  or  un- 
der bis  (Wagner's)  supervision,  and  submit- 
ted to  the  construction  committee,  on  which 
monthly  payments  to  the  contractor  were 
made;  a  large  number  of  Inspectors  were 
employed  to  watch  the  contractor;  these  re- 
ported to  Wagner,  and  were  assigned  to  duty 


by  him,  and  alt  orders  to  the  contractor 
came  from  Wagner.  An  olTlce  force  of  clOTks, 
draftsmen,  and  injectors,  and  a  force  of 
under  engineera,  were  furnished  by  the  re- 
spective companies,  but  all  acted  as  a  imit, 
and  worked  under  the  order  and  control  of 
Wagner,  as  engineer  in  chief.  The  labor  was 
not  only  great,  hut  also,  as  to  the  wo^k  of 
the  engineer,  it  had  to  be  skillful  and  exact 
to  meet  the  requirements  of  the  ordinance, 
and  to  leave  undisturbed- the  existing  under- 
ground obstructions.  Ine  responsibility  for 
plans,  measm'ements,  and  successful  con- 
struction were  all  on  Wagner,  as  engineer  In 
chief,  and  be  supervised  and  directed  alL 
The  work  of  construction  as  It  progressed 
was,  on  the  estimate  and  certificate  of  Wag- 
ner, when  approved  by  the  construction  coea- 
mittee,  paid  by  the  respective  compontoa, 
pro  rata,  as  follows:  Missouri  Company,  t/ic* 
Phoenix,  Vit:  defendant  Via-  A  shorttUne 
after  the  formation  of  the  conatructlon  com- 
mittee, the  St  Louis  Company  was  absorbed 
by  the  Missouri  Company,  but  Mr.  Guernsey 
continued  on  the  committee,  and  acted  there- 
on in  the  interest  of  the  Missouri  Company. 
At  the  time  the  construction  committee  was 
formed,  AVagner  was  general  superintendent 
and  engineer  of  the  Missouri  Company  and 
the  Edi&on  of  St.  Louis,  receiving  per  month 
¥250  and  $200,  respectively,  for  his  services, 
which  salaries  he  continued  to  receive  during 
joint  construction  of  the  underground  con- 
duit He  made  no  special  charges  against 
these  companies  for  extra  services  as  engi- 
neer in  chief  of  joint  construction.  Wagner 
represented  on  the  construction  oommlttee 
the  Missouri  Company,  the  Edison  of  St 
Louis,  and  the  Electric  Light,  Power  &  Con- 
duit Company.  The  three  latter  companies 
were  absorbed  by  the  Missouri  Company. 
Boas  and  GuH'nsey  testified  that  Wagner 
was  chosen  as  chief  engineer  tat  the  reason 
that  they  thought  be  would  not  charge  as 
much  for  his  services  as  an  engineer  who 
had  no  connection  with  any  of  the  companies, 
and  that  on  several  occasions  at  committee 
meetings  Wagner  stated  he  expected  pay  for 
his  services  as  chief  aiglneer  of  the  work, 
-and  that  they  always  understood  he  was  to  be 
paid.  Matlack,  on  the  contrary,  says  that 
nothing  was  ever  said  about  paying  Wagner 
until  In  the  summer  of  1807,  when  the  Im- 
perial Electric  Company  wanted  to  come  in. 
The  question  was  then  discussed  In  reference 
to  its  just  proportion  of  the  expenses,  should 
it  be  let  In;  but  that  prior  to  that  time  the 
committee  had  never  agreed  upon  any  sum 
to  be  paid  to  Wagner  for  engineering  work, 
and  that  the  matter  had  never  been  discuss- 
ed or  reported  to  the  companies,  and  that  at 
this  same  meeting  he  expressly  stated  tliat 
his  company  would  not  pay  for  such  work, 
but  would  provide  for  its  due  projiortlon  of 
the  engineering  work;  and  whenever  the 
matter  cnme  up  afterwards,  he  Invariably 
said  to  Wagner,  'We  don't  owe  yon  anytblns» 
and  won't  pay  you  anything,'  to  which  Wag- 
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ner  would  reply,  'I'll  make  you  pay."  The 
Phoenix  Company  paid  Wagner  |100  per 
month  for  10  months'  apices  as  chief  en- 
gineer of  joint  construction,  without  objec- 
tion. On  February  18,  1898,  Wagner  made 
a  written  request  on  appellant  for  payment 
of  his  aerrlces  at  the  rate  of  $100  per  month. 
The  appellant  refused  to  pay  the  bill.  The 
construction  continued,  and  Wagner  contin- 
ued to  act  as  chief  engineer.  Some  time  In 
the  latter  part  of  May,  1898,  he  placed  his 
claim  in  the  hands  of  Mr.  Jourdan,  his  at- 
torney, for  collection.  On  June  4,  1898,  in 
answer  to  a  letter  addressed  to  htm  by  Mr. 
Jourdan,  in  regard  to  the  account,  Mr.  Ryan, 
attorney  for  the  defendant,  stated,  to  use  bis 
own  language;  'The  defendant  does  not  con- 
sider Itself  liable  to  Mr.  Wagner  for  any  du- 
ties he  had  theretofore  or  might  thereafter 
discharge  as  engineer  of  conduit  constinic- 
Uon.'  Wagner  on  the  trial  testified  that  he 
had  rendered  services  aa  engineer  on  joint 
construction  In  NoTember,  1898,  and  that  he 
still  considered  himself  in  defendant's  em- 
ploy as  engineer  of  joint  construction,  and 
that  his  total  claim  for  serrices  as  such  en- 
gineer rendered  appellant,  prior  and  aubse- 
qoent  to  the  beglnnlnc  tbe  anit  was 
700. 

"It  was  admitted  on  the  oral  argument 
that  SlOO  per  month  for  plaintiff's  services 
was  a  reasonable  charge  against  defendant, 
if  defendant  is  legally  bound  to  pay  for  such 
services.  The  suit  was  commenced  on  June 
6.  1898.  The  petition  is  as  follows:  That 
on  May  7,  1897,  plaintiff  was  employed  by 
defendant  to  render  service  to  It  as  engineer 
In  charge  of  and  to  supervise  work  in  and 
the  construction  of  its  conduit  system,  and 
promised  to  pay  the  reasonable  value  of  the 
service;  that  he  rendered  the  services  from 
May  7,  1897,  to  May  7,  1898;  that  they  were 
reasonably  worth  twelve  hundred  dollars; 
that  payment  has  been  refused,  and  prays 
judgment.'  The  answer  was  a  general  de- 
nial. The  jury  returned  a  verdict  in  favor 
of  plaintiff  for  ?I,200.  A  motion  for  new 
trial  proving  of  no  avail,  defendant  appealed. 

"The  court  gave  on  behalf  of  respondent 
tbe  following  Instructions,  to  all  of  which  - 
appellant  objected  and  excepted:  *{1)  If  the 
Jury  find  that  defendant,  through  Its  secre- 
tary, Mr.  Matlaek,  requested  the  plaintiff  to 
perform  tbe  services  In  Issue,  and  that  plain- 
tiff performed  said  services,  then  the  verdict 
will  be  for  plaintiff.  (2)  If  the  defendant'd 
offlcera  saw  and  knew  that  plaintiff  was  ren- 
dering the  services  In  Issue,  and  that  plaintiff 
expected  pay  therefor,  then  the  verdict  will 
be  for  plaintiff.  (8)  Even  though  you  find  no 
employment  or  request  to  perform  said  serv- 
ice by  defendant,  yet  If  plaintiff  rendered 
said  services,  and  the  defendant  accepted  the 
results  of  his  labor,  then  the  verdict  should 
he  for  tbe  plaintiff.  (4)  The  defendant  is  a 
corporation,  and  hence  can  act  only  through 
Its  duly  elected  and  acting  officers;  hence 
any  act  of  Mr.  Matlaek,  the  secretary,  or  Mr. 


Scott,  the  president,  with  reference  to  the  em- 
ployment of  plaintiff,  if  you  find  there  was 
such  employment,  or  with  reference  to  per- 
mitting plaintiff  to  do  the  work  expecting 
payment  thereof,  or  the  acceptance  of  the  re- 
sults of  the  labor  of  plaintiff,  if  labor  you 
find  he  performed— was  the  act  of  and  bound 
the  defendant.* 

"Appellant,  at  the  dose  of  plalntUTs  case, 
demurred  to  the  evidence,  which  was  over- 
ruled. To  this  ruling  it  duly  objected  and 
excepted  at  the  time.  There  are  a  number  of 
exceptions  to  the  admission  and  rejection  of 
testimony  saved  by  appellant  during  the 
progress  of  the  trlaL  An  examination  of 
these  falls  to  disclose  any  material  error  in 
tbe  rulings  of  the  court  on  questions  of  evi- 
dence, and  we  wlU  pass  tbem  over  wttlioat 
further  notice. 

•The  clause  of  the  contract  providing  for 
the  construction  committee  reads  as  follows: 
To  prevent  all  disputes,  it  is  agreed  by  and 
between  the  parties  to  this  contract,  that  a 
construction  committee  composed  of  repre- 
sentatives, one  to  be  selected  by  each  of  the 
companies,  shall  decide  all  questions  which 
may  arise  relative  to  the  execution  of  the 
contract  on  the  part  of  the  contractors,  and 
Its  decisions  shall  be  final  and  conclusive.' 
All  through  tbe  contract  the  engineer  of  the 
contracting  companies  Is  mentioned;  It  is 
provided  that  the  work  of  construction  shall 
be  done  under  his  supervision,  and  must  be 
accepted  by  him;  he  is  authorized  to  super- 
vise construction;  to  Inspect  and  test  mate- 
rial to  be  used  In  construction;  he  Is  requir- 
ed to  locate  and  designate  manholes;  and  all 
disputes  between  the  contractor  and  the  en- 
gineer are  referred  to  the  construction  com- 
mittee for  final  decision.  In  short,  the  super- 
vision and  execution  of  tbe  contract  on  their 
part  Is  delegated  by  the  contracting  compa- 
nies to  the  committee  and  the  engineer.  The 
personnel  of  the  engineer  is  not  named  in  the 
contract,  nor  did  tbe  contracting  companIe^ 
after  its  execution,  at  any  time  undertake  to 
appoint  one,  but  acquiesced  in  the  appoint- 
ment of  Wagner  by  the  committee.  It  may 
therefore  be  said  that,  even  if  tbe  power  to 
appoint  an  engineer  was  not  expressly  or  im- 
pliedly conferred  on  the  committee,  yet  Its 
appointment  of  him  was  ratified  and  approv- 
ed by  all  the  companies,  as  shown  by  the  no- 
tice of  his  appointment  served  on  the  board 
of  public  Improvements  May  11,  1897.  The 
construction  committee  was  the  agent  of  all 
the  companies— not  each  member  thereof  tbe 
agent  of  the  company  selecting  him  as  a  com- 
mitteeman—and  the  powers  given  the  com- 
mittee under  the  contract  were  such  aa  to 
authorise  the  appointment  of  an  en^eer,  or 
to  do  anything  that  might  be  done  by  the 
contracting  parties,  acting  Jointly,  necessary 
to  be  done  to  secure  the  construction  of  the 
conduit  according  to  the  terms  and  require- 
ments of  the  contract  Wagner's  employ- 
ment, therefore,  by  tbe  defendant  ti  not  an 
open  question.  In  view  of  all  tbe  evidence  In 
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tbe  record.  It  Is  admitted  that  his  eervicea 
to  the  defendaot  were  worth  f  100  per  month, 
but  the  contention  of  appelkint  Is  that  be 
should  not  be  paid  for  bis  serrtces,  because, 
first.  It  was  not  exxaressly  agreed  when  he 
was  employed  that  he  should  receive  compen- 
sation; and,  second,  because  all  tbe  compa- 
nies furnished  other  engineers,  Inspectors, 
clerks,  and  messencers  from  their  general 
force  of  employte,  for  whose  services  no  ex- 
tra charges  were  made  or  compensations 
claimed;  and,  third,  because  Wagner,  at  the 
time  he  was  performing  services  for  all  the 
companies,  was  receiving  salaries  as  the  su- 
perintendent and  engineer  of  two  of  the  com- 
panies, against  whom  he  made  no  extra  char- 
ges for  hla  special  work  as  chief  engineer  of 
constmctlon.  The  evidence  of  Wagner's  In- 
tention to  charge  for  hla  service  when  ap- 
pointed Is  somewhat  conflicting,  but  this 
question  was  squarely  submitted  to  the  jury 
by  the  third  Instruction  given  on  tbe  part  of 
appellant,  and  the  Jury  found  against  the 
appellant  on  this  Issue  of  fiict.  There  is  evi- 
dence tending  to  support  that  finding,  hence 
the  question  Is  not  open  for  discussion  by  us 
on  appeal.  That  Wagner  was  recelvlDg  sal- 
ary from  other  companies,  against  which  he 
made  no  extra  charge.  Is  no  reason  why  ap- 
pellant should  receive  the  benefits  of  bis  skill 
and  labor  for  nothing;  nor  does  the  fact  that 
employes  of  the  several  companies  performed 
services  under  Wagner  as  chief  engineer,  for 
which  no  extra  charges  were  made,  stand  In 
the  way  of  Wagner's  recovery  for  his  serricea. 
That  he  was  employed,  that  he  earned  what 
he  had  sued  for,  and  that  tbe  appellant  justly 
owes  bim.  It  seems  to  us,  In  view  of  all  tbe 
evidence  and  the  verdict  rendered  by  the 
jury,  are  questions  about  which  there  is  no 
longer  reason  for  controversy.  Some  of  the 
Instructions  given  are  not  hypothecated  on 
tbe  evidence,  and  required  tbe  jury  to  find 
some  facts  not  necessary  to  be  found  to  enti- 
tle respondent  to  recover,  and  were  therefore 
erroneous,  but  not  prejudicial  to  appellant. 
The  material  question  in  tbe  case  was  tbe 
light  and  purpose  of  Wagner  to  charge  for 
^jls  services.  This  was  im}perly  submitted  by 
Instructions  given  for  appellant,  and  we  find 
Do  reversible  error  in  the  giving  of  iostruc- 
tfons. 

"Appellant  contends  that  the  suit  was  pre- 
maturely brought.  Wagner  was  employed 
by  the  committee  for  joint  construction;  his 
employment  necessarily  covered  the  entire 
coMtrnctlqu,  which  was  not  completed  un- 
til flinie  time  after  the  suit  was  brought; 
his  services  were  therefore  not  at  an  end 
when  he  commenced  bis  suit,  unless  tbe  let- 
ter of  appellant's  attorney  of  June  4th  ter- 
minate! his  employment  in  so  far  as  the  ap- 
pellant was  a  party  thereto.  The  peculiar 
relatioi  of  these  several  companies  to  each 
other  nakes  this  question  a  difficult  one. 
They  wire  not  partners,  but  joint  contractors, 
with  a  several,  but  not  joint,  liability  for 
Axpense  and  charges  for  the  construction  of 


the  conduit  under  the  joint  contract  Appel- 
lant could  not  withdraw  from  the  joint  un- 
dertaking, nor  revoke  the  agency  (the  con- 
struction committee)  which  It  bad  agreed  to 
create  and  had  helped  to  raise.-  It  might 
have  withdrawn  Its  appointee  on  this  com- 
mittee, and  persuaded  the  other  companies 
to  do  the  same  thing  and  make  new  appoint- 
ments, but  It  could  not  destroy  the  commit- 
tee, nor  revoke  any  of  Its  delegated  powers, 
nor  could  it  repudiate  Its  actions  when  with- 
in the  scope  of  its  authority.  It  might  have 
persuaded  the  committee  to  discharge  Wag- 
ner, but  it  could  not  force  It  to  do  so,  nor 
could  It  discbarge  him  from  the  employ- 
ment he  had  received  from  tbe  committee, 
nor,  under  tbe  circumstances,  refuse  to  ac- 
cept tbe  benefit  of  his  services.  The  position 
of  appellant  was  somewhat  anomalous,  but 
It  put  Itself  In  that  position  by  Its  own  con- 
tract, and  we  hold  that  the  letter  of  June 
4th  did  not  discharge  Wagner,  and  that  he 
continued  tbe  servant  and  employd  of  appel- 
lant until  tbe  completion  of  the  work  of  con- 
struction. Tbe  time  for  which  Wagner  was 
employed  was  not  designated  In  the  motion 
appointing  bim,  but  the  circumstances  of  the 
appointment,  the  understanding  of  the  mem- 
bers of  the  committee,  and  his  own  under- 
standing, was  that  It  was  for  the  whole  peri- 
od of  construction.  There  was  no  agreement 
to  pay  in  Installments,  or  to  pay  at  any  par- 
ticular time,  or  to  pay  a  stipulated  sum.  The 
contract  being  for  the  entire  construction, 
and  no  agreement  as  to  time  or  amount  of 
payment,  was  anything  due  when  the  suit 
was  twought?  In  other  words,  Is  the  con- 
tract apportionable?  If  not,  then  the  suit 
was  prematurely  brought.  Hill  v.  Mining 
Company,  119  Mo.  0,  24  S.  W.  223;  Bersch 
V.  Sander,  37  Mo.  104;  Alklre  Grocer  Com- 
pany V.  Tagart,  60  Mo.  App^  389.  A  deep- 
rooted  principle  of  the  common  law  Is  that, 
where  parties  have  entered  into  a  contract 
by  which  tbe  amount  to  be  performed  by 
one,  and  the  consideration  to  be  paid  to 
the  other,  are  made  certain  and  fixed,  the 
contract  cannot  be  apportioned.  But  where 
tbe  services  to  be  performed  are  specified 
aud  fixed,  but  the  consideration  to  be  paid 
is  left  to  be  implied  by  law,  the  contract 
may  be  apportionable,  provided  the  nature 
of  the  contract  Is  such  that  the  accrual  of 
the  benefits  go  along  and  keep  pace  with  per- 
formance, and  are  not  dependent  upon  a  com- 
pletion of  the  contract  in  Its  entirety.  Note 
to  Vutter  V.  Powell,  2  Smith,  Leading  Gas. 
1228;  Sickels  v.  Pattison,  14  Wend.  257,  28 
Am.  Dec.  527;  Wade  v.  Elaycock,  25  Pa.  S82. 
Where  benefits  accrue,  as  they  did  In  this 
case,  as  the  work  progressed.  It  may  be  well 
presumed  that  the  parties  contemplated  re- 
muneration should  be  paid  from  time  to 
time  during  the  progress  of  construction; 
especially  may  we  indulge  this  presumption 
here,  In  view  of  the  fact  that  tbe  contract 
provided  for  monthly  payments,  to  the  con- 
tractor, of  estimates  to  be  made  by  Wagnv 
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and  approved  hy  the  committee.  Indulglog 
this  preBumption,  we  hold  that  the  contract 
la  apiwrtionablc.  and  that  the  salt  was  not 
iwematurelr  brought 

"Should  the  Judgment  be  reversed  ob  ac- 
oount  of  the  error  la  Instructiuns  given  for 
respondent?  In  view  of  all  the  evidence,  we 
think  not.  The  sole  question  of  fact  about 
-^'hJch  there  was  any  controversy  at  the  trial 
was  whether  or  not  Wagner  intended  to 
charge  for  hia  services  when  he  was  ap- 
pointed chief  engineer  of  construction  by 
the  committee.  As  hereinbefore  stated,  that 
iasae  of  fact  was  iH-operly  submitted  to  the 
Jury  by  appellant's  third  inatruction.  which 
reads  as  follows:  'The  court  Instructs  the 
jury  that  if  they  believe  from  all  the  facts 
and  drcumstauces  In  evidence  that  the  piaio- 
tlf^  when  he  was  a^Mlnted  by  the  construc- 
tion  committee  engineer  for  Joint  construe- 
tlon,  did  not  Intend  to  cliarge  for  bis  serv- 
ices, that  he  could  not  thereafter  change  his 
mind  and  charge  therefor,  even  though  you 
believe  that  the  services  were  beneficial  to 
■defendant.'  None  of  the  Instructions  given 
for  the  respondent  contradict  or  are  opposed 
to  this  instruction.  The  Jury  were  there- 
fore bound  to  find  that  Wagner  Intended  to 
charge  appellant  for  his  services,  at  the  very 
time  of  bis  appointment  before  they  were 
authorized,  under  the  evidence  and  instruc- 
tions of  the  court,  to  return  a  verdict  in  his 
favor.  The  evidence  on  all  the  other  issues 
of  fact  to  entitle  him  to  recover  was  prac- 
tically all  on  the  side  of  Wagner,  and  there 
is  no  controversy  as  to  them.  On  this  show- 
ing from  the  whole  record,  It  Is  our  duty  to 
afflim  the  Judgment  notwithstanding  the 
giving  of  erroneous  instructions,  which  in 
our  opinion  did  not  materially  affect  the  mer- 
its or  prejudice  the  appellant  Rev.  St 
1889,  {  2303:  Jones  v.  Poundstooe,  102  Mo. 
240,  14  S.  W.  824;  Homuth  v.  Street  R.  B., 
129  Mo.  629,  31  S.  W.  903;  Sullivan  v.  R. 
R..  133  Mo.  1,  34  S.  W.  566,  32  U  R.  A.  167; 
Whitehead  v.  Atchison,  136  Mo.  485,  37  a 
W.  928;  Scotland  County  Nat  Bank  v.  O'Con- 
nel.  23  Mo.  App.  105;  Newberger  v.  Frlede, 
23  Mo.  App.  631;  Noble  v.  Blount  77  Mo. 
235;  Browne  v.  Ins.  Co.,  68  Mo.  133;  RoweU 
V.  St  Louis,  50  Mo.  92;  Barr  v.  Armstrong, 
56  Mo.  577;  Nelson  v.  Foster,  66  Mo.  381; 
Gorren  v.  R.  R.  Co.,  60  Mo.  405. 

•'The  Judgment,  with  the  concurrence  of 
Judge  Bond,  is  affirmed.  Judge  Biggs  dis- 
sents, and  is  of  the  opinion  that  the  second 
instruction  given  for  the  respondent  Is  In  con- 
flict with  Klnner  v,  Tschlrpe's  Ex'rs,  54  Mo. 
App.  575,  and  that  the  third  one  is  in  con- 
flict with  the  following  cases:  Watkios  v. 
Richmond  College,  41  Mo.  SOZ;  Whaley's 
Ex'rs  V.  Peak.  49  Mo.  80;  Painter  v.  Rltebey. 
43  Mo.  App.  Ill;  Carter  v.  Phillips,  49  Mo. 
App.  319;  Hiemenz  v.  Goerger,  51  Mo.  App. 
586;  and  Hartnett  v.  Christopher,  61  Mo. 
App-  64— and  that  the  error  was  prejudicial 
to  the  appellant,  and  that  the  Judgment 
should  be  reversed  and  the  cause  remanded. 


and  requests  that  the  cauw  be  aertlfled  to 
the  Supreme  Oourt  for  final  detecndnatloiL 

It  is  so  ordered." 

In  this  court  counsel  tor  defendant  pre- 
sent their  side  of  the  case  anew,  and  In  an 
elalrorate  brief,  supplemented  by  oral  argu- 
ment, contend  that  the  Judgment  of  the  cir- 
cuit court  should  be  reversed  for  error,  the 
errors  assigned  being  the  ref^al  of  the  coort 
to  sustain  defendant's  demurrer  to  the  evi- 
dence, and  errors  in  the  instructiona  given 
for  the  plaintiff  in  submitting  the  case  to 
the  Jury.  They  contend  that  the  demurrer 
to  the  evidence  ought  to  have  been  anstained, 
because,  on  the  undisputed  facts  and  circum- 
stances of  the  case,  the  law  will  not  imply 
a  promise  on  the  part  of  the  defendant  to 
pay  plaintiff  for  the  services  rendered;  and. 
If  it  would,  the  action  is  premature. 

1.  In  support  of  the  first  proposltioii,  it  Is 
suggested  that  the  relation  which  the  plain- 
tlET,  as  a  member  of  the  Joint  conBtniction 
committee,  sustained  to  the  defendant,  pre- 
vents such  an  implication,  and  in  support  of 
this  suggestion  the  case  of  Bennett  v.  Car 
Co.,  19  Mo.  App.  349,  In  which  It  was  held 
that  a  contract  between  a  corporation  and  a 
director  thereof,  fixing  his  salary,  embodied 
in  a  resolution  for  the  passage  of  which  the 
director's  vote  was  necessary,  was  invalid; 
and  Remmers  v.  Seky,  70  Mo.  App.  864,  la 
which  it  was  held  that  In  the  absence  of  any 
express  agreement,  the  officers  of  a  corpora- 
tion will  be  presumed  to  serve  witboat  com- 
pensation— are  cited.  As  to  these  cases,  and 
many  others  that  might  have  been  cited  aloog 
the  same  lines,  it  Is  only  necessary  to  say 
that  this  suit  Is  not  on  an  express  contract, 
hut  on  quantum  meruit,  and  that  the  services 
rendered  were  not  within  the  line  of  the 
plaintiffs  datles  as  a  member  of  the  Joint 
committee.  A  case  more  analogous  to  the 
case  in  hand  than  these  cases  is  the  recent 
one  of  Taussig  v.  St.  Louts  &  Kirkwood  Ry. 
Co.,  166  Mo.  28,  65  S.  W.  969,  88  Am.  St 
Rep.  674,  in  which  It  was  held  that  a  lawyw 
could  recover  on  quantum  meruit  for  profes- 
sional services  rendered  a  corporation  of 
which  he  was  secretary,  treasurer,  and  one 
of  its  directors,  such  serrlces  being  without 
the  line  of  his  official  duties  in  any  of  these 
relations.  In  considering  that  esse,  the  re- 
cent cases  on  the  subject  were  carefully  ex- 
amined, many  cited,  some  of  the  leadiag 
cases  reviewed,  and  the  rule  to  be  dedufced 
therefrom  stated  as  follows:  *'Tfae  mie  ap- 
plicable to  snch  a'  case  to  be  dedpoed  from 
the  modem  and  best  considered  cases  li,  we 
thinlt,  that  a  party,  although  a  director  or 
other  officer  of  a  corporation,  may  recover 
the  reasonable  value  of  necessary  services 
rendered  to  a  corporation,  entirely  ouWde  of 
the  line  and  scope  (tf  his  duties  as  socfa  di- 
rector or  officer,  performed  at  the  Instance  of 
its  oflicers,  whose  powers  are  of  a  general 
character,  upon  an  implied  promise  to  pay 
for  such  services,  when  they  were  rendered 
under  such  drcamstances  aa  to  raise  a  fair 
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presiimpttoD  tbat  the  parties  Inteaded  and  un- 
derstood they  were  to  be  paid  for,  or  ougbt 
to  hare  so  Intended  and  understood.  Fitz- 
gerald Constractloii  Oo.  v.  Fitzgerald,  137  TJ. 
S.  98  [11  Sup.  Ct.  86,  34  L.  Ed.  608];  Pew 
V.  Gloactister  Nat.  Bank.  130  Mass.  391;  Bas- 
sett  v.  Falrchlld.  132  Cal.  687,  64  Pac.  1082 
[52  L.  R.  A.  611];  Nat.  Loan  &  InTestment 
Go.  T.  Rockland  Go.,  94  Fed.  335  [36  O.  a 
A.  8701;  Brown  v.  Silver  Mines,  17  Colo.  421 
[30  Pac.  66,  16  L.  R.  A.  426];  Orflensboro 
Company  r.  Stratton,  130  Ind.  296  [22  N.  S. 
247];  Santa  Clara  Mining  Ass'n  v.  Meredith, 
49  Md.  389  [33  Am.  Bep.  264];  Rogers  t. 
Railroad.  22  Minn.  26;  Shackelford  t.  BbU- 
road,  37  Miss.  202;  Chandler  v.  Monmouth 
Bank.  IS  N.  J.  Law,  255;  Cheeuey  v.  Rail- 
road, 68  III.  570  [18  Am.  Rep.  584];  CItlMnB* 
Nat  Bank  y.  Elliott,  55  Iowa,  101  [7  H'.  W. 
470,  38  Am.  Rep.  167]." 

The  principle  of  the  cases  dted  may  he 
sufficiently  Illustrated  by  a  qnotatlon  from 
one  of  them  trsed  In  the  Taussig  Case.  In 
Fitzgerald  Construction  Company  t,  Fitzger- 
ald. 137  U.  S.,  Ice.  cit.  111.  112,  11  Sup.  Ct 
36,  40,  84  L.  Ed.  608,  Chief  Justice  Fnllw. 
speaking  for  the  court,  says:  "The  evidence 
tended  to  establlsli  that  Fitzgerald  acted  as 
treasurer  for  some  month  In  1886,  and  that 
while  Bo  acting  he  went  to  expense  and 
trouble  in  the  procuring  of  money  for  the 
company,  and  In  discharge  of  dnttes  outside 
of  those  assigned  to  the  treflstver  as  such,  as 
defined  In  section  0  of  the  by-laws  already 
quoted,  and  that  as  manager  or  saperintcnd- 
ent  he  procured  right  of  way,  saperlnt«nded 
the  doing  of  the  work,  the  hiring  of  the  men, 
the  subletting  of  the  contracts,  etc,  which 
wow  matters  not  at  all  pertaining  to  his  of- 
ace  as  director.  The  character  of  all  these 
services  placed  them  outidde  of  official  du- 
ties proper.  The  general  rule  Is  well  stated 
by  Justice  Morton  (since  Chief  Justice  of 
Messachnsetts)  in  Few  t.  Nat.  Bank,  130 
Mass.  391,  SK^:  'A  bank  or  other  corpora- 
tion may  be  bonnd  by  an  implied  contract  In 
the  same  manner  as  an  Individuai  may.  But 
in  any  case,  the  mere  fact  that  valuable  serv- 
ices are  rendered  for  the  benefit  of  a  party 
does  not  make  him  liable  upon  an  Implied 
promise  to  pay  for  them.  It  often  happens 
tbat  persons  render  services  for  others  which 
all  parties  anderstand  to  be  gratnitous. 
Thus,  directors  of  banks  and'of  many  other 
corporations  usually  receive  no  compensation. 
In  snch  cases,  however  valuable  the  services 
may  be,  the  law  does  not  raise  an  implied 
contract  to  pay  by  the  party  who  receives  the 
benefit  of  them.  To  render  such  party  liable 
as  a  debtor  under  an  implied  promise,  it 
must  be  shown  not  only  that  the  services 
were  valnablc,  bnt  also  that  they  were  ren- 
dered under  such  circumstances  as  to  raise 
the  presumption  tbat  the  parties  intended  and 
understood  that  they  were  to  be  paid  for.  or 
at  least  that  the  circumstances  were  such 
that  a  reasonable  man  In  the  same  situation 
with  the  petson  wlio  received  and  Is  benefited 


by  them  would  and  ought  to  understand  tbat 
compensation  was  to  be  paid  for  them.' 
Tested  by  this  rule,  we  think  the  court  fairly 
left  It  to  the  Jury  to  determine  wbeiiier  Fitz- 
gerald rendered  services  of  such  a  character 
and  under  such  drcumstMices  that  he  was 
entitled  to  claim  compensation  therefor.  It 
could  not  propo-ly  be  hetd  as  matter  of  law 
that  he  was  not  so  entitled." 

While  the  case  in  band  is  anomalous,  and 
no  parallel  for  It,  perhaps,  can  be  found  In 
the  books,  yet  it  Is  manifest,  we  thinks  that 
it  comes  within  the  principle  of  the  rule  laid 
down  in  the  Taussig  Case,  and  tiiat  that  and 
the  last  case  quoted  from,  furnishes  not  only 
an  answer  to  the  suggestion  that  no  promise 
to  pay  would  arise,  by  Implication,  in  this 
case,  by  reason  of  tfae  relation  which  the 
plaintiff  as  a  member  of  the  joint  committee 
sustained  to  the  defendant,  but  furnishes  a 
rule  for  such  implication;  and  as  we  ere 
satisfied  with  the  reasoning  of  Judge  Bland, 
which  led  to  the  conclusion  that  the  action 
was  not  premature,  we  hold  that  the  court 
did  not  err  In  ovarullng  the  defendant's  de- 
murrer to  the  evidence. 

2.  This  brings  us  to  the  instructions  with 
a  rule  by  which  to  test  tbeiii.  It  Is  well-set- 
tled law  that  "If  a  person  render  a  service 
without  Intending  to  charge  for  the  same, 
and  this  Is  so  understood  by  the  oth^  party, 
no  recovery  can  be  had  for  such  servioe"  (1 
Beach  on  M.  L.  Coutracts,  647);  or,  as  was 
said  by  Rombauer,  P.  J.,  speaking  for  the 
court  in  Kinner  v.  Tschirpe's  Ex'rs,  54  Mo. 
App.  579:  "in  the  absence  of  an  express 
agreement  the  contemp<mineous  Intention  of 
both  parties  tbat  the  services  should  be  paid 
for  must  be  Implied  to  create  an  enforclble 
promise  to  tbat  effect"  But  "where  there  is 
no  relationship  between  the  parties,  and  one 
accepta  and  retains  the  beneficial  results  of 
another's  service,  which  he  had  no  reason  to 
suppose  were  gratuitous,  and  which  be  could, 
or  not,  accept,  at  bis  option,  the  law  will  im- 
ply a  previous  request  for  tlie  ssrvioes,  and 
a  promise  to  pay  what  they  were  reasonably 
worth."   1  Beach.  M.  L.  Contraats,  §  65a 

The  vice  running  through  all  the  Instruc- 
tions given  for  the  plaintiff  Is  that  they  Ig- 
nore the  relation  between  the  parties,  which 
tiannonlzes  the  roles  last  quoted,  and  brings 
the  case  within  the  rule  laid  down  In  the 
first  paragraph  of  this  opinion.  Under  the 
first  iDBtructlon  the  jury  were  authorized  to 
find  for  plaintiff;  non  constat  that  he  did 
not  Intend  to  charge  for  his  services.  Under 
the  second  they  were  aothorlsed  to  find  for 
the  plaintiff;  non  constat  that  the  defendant 
understood  they  were  not  to  be  paid  for. 
And  undw  the  third  they  were  authorized  to 
find  for  the  plaintiff;  non  constat  that  nei- 
ther party  intended  nor  understood  that  the 
services  were  to  be  paid  for.  So,  under  these 
Instmctlona,  read  in  connection  with  plain- 
tiff's fourth  explanatory  Instruction,  the  jury 
might  well  have  returned  a  verdict  for  plain- 
tiff Cor  flerrices  rendered,  wtaicb  the  defend- 
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ant  bad  no  option  to  refuse,  for  wtaich  the 
defendant  had  never  agreed  to  pay,  for  which 
the  plaintiff  may  not  hare  intended  to 
chais;e,  and  for  which  the  defendant  may 
have  understood  no  compensation  was  to  be 
made.  They  are  erroneous  In  themselves, 
and  Inconeistent  with  the  Instructions  given 
for  the  defendant,  which  are  as  follows:  "(1) 
The  court  Instmcts  the  Jwy  that  although 
they  believe  from  the  evidence  that  plaintiff 
may  have  intended  to  charge  defendant  for 
such  services  as  he  might  render  It,  yet  if 
the  jury  further  believe  from  tne  evidence 
that  he  did  not  disclose  said  intention  to  de- 
fendant at  the  time  of  or  before  his  selec- 
tion by  the  committee  as  engineer,  and  the 
defendant  did  not  understand  that  it  was  ex- 
pected to  pay  him  and  did  not  intend  to  pay 
him  for  such  services,  and  that  it  notified 
him  promptly,  when  it  learned  he  meant  to 
make  a  charge  against  it  for  such  services, 
that  it  did  not  intend  to  pay  him  therefor, 
and  yon  believe  from  the  evidence  that  it 
bad  not  the  power,  In  the  circumstances,  to 
discontinue  his  services  as  such  engineer, 
then  the  court  instructs  the  Jury  the  plalntUf 
is  not  entitled  to  recover.  (2)  The  court  In- 
structs the  Jury  that  the  defendant  could 
not  against  Its  consent  be  made  a  debtor  to 
plaintiff,  and  If  they  believe  from  the  evi- 
dence that  defendant  first  learned  that  plain- 
tiff meant  to  make  a  charge  against  It,  for 
services  as  engineer  of  Joint  conatrnction, 
after  his  appointment  by  the  committee,  and 
that  It  promptly  notified  him  It  would  not 
pay  for  such  services,  and  that  plaintiff  con- 
tinned  to  act  as  engineer  under  said  appoint- 
ment, and  to  render  such  services  as  his  ap- 
pointment required  to  this  defendant,  and 
that  defendant  bad  no  power  to  cancel  said 
appointment  and  discontinue  plalntlfTs  serv- 
ice as  such  engineer,  then  the  court  Instructs 
the  Jury  the  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  defendant.  (3)  The  court 
Instructs  the  Jury  that  if  they  believe  from 
all  the  facts  and  circumstances  In  evidence 
that  the  plaintiff,  when  he  was  appointed  by 
the  construction  committee  engineer  for  Joint 
construction,  did  not  Intend  to  charge  defend- 
ant for  bis  services,  that  he  could  not  there- 
after change  his  mind  and  charge  therefor, 
even  though  you  believe-  that  the  services 
were  beneficial  to  defendant" 

That  the  plaintUTs  instructions  are  errone- 
ous is  conceded  in  the  opinion  of  Judge 
Bland,  bat  It  Is  therein  held  that  the  Judg- 
ment should  not  be  reversed  therefor,  be- 
cause under  the  third  Instruction  for  the  de- 
fendant the  Jury  were  required  to  find  that 
plaintiff  did  intend  to  charge  for  this  service, 
and  this  was  the  only  disputed  question  of 
fact.  In  this  view  we  cannot  concur.  That 
the  plaintiff  Intended  to  charge  for  his  serv- 
ices constitute  but  a  part  of  the  Issue  which 
should  have  been  submitted  to  the  Jury  on 
the  undisputed  facts  In  the  case.  In  order 
that  the  plaintiff  recover  In  this  case,  it  was 
necessary  that  the  Jury  shoald  have  found 


not  only  that  plaintiff  Intended,  but  that  un- 
der all  the  facts  and  circumstances  botb  he 
and  the  defendant  understood,  or  ought  to 
have  understood,  that  compensation  for  his 
services  was  to  be  made;  and  the  Jury  would 
have  been  warranted  In  so  finding  If  they 
found  that  reasonable  men  in  their  places.  In 
the  same  drcumstancea,  would  have  ao  un- 
derstood. This  Is  the  Issue  which  should 
have  been  clearly  presented  to  the  Jury,  and 
as  It  was  not  so  presented  In  any  <v  all  of 
the  IttstrnctlonB  given,  however  reed  or  con- 
strued, the  Judgment  of  the  circuit  court 
should  be  reversed  and  the  cause  remanded 
for  new  trial,  and  It  Is  accordingly  so  order- 
ed. All  concur,  except  ROBINSON,  C.  J., 
and  OANTT,  J.,  who  dissent  on  tbe  point  of 
apportioning  the  contract 

QANTT,  J.  I  concur  In  the  opinion  of  my 
learned  Brother  BRACE  In  every  respect, 
except  wherein  It  holds  that  the  plaintiff 
could  apportion  his  contract  and  sue  for  tbe 
same  as  for  monthly  payments  np  to  the  time 
of  the  commencement  of  this  action.  As  I 
read  the  record,  If  there  was  any  tmdertak- 
ing  defendant  to  compensate  plaintiff  pro 
rata  for  the  services  rendered,  It  was  for  his 
services  in  formulating  and  superintending 
the  entire  construction  of  the  Joint  conduit; 
and,  as  the  undertaking  was  entire,  tbe  com- 
pensation. In  the  absence  of  a  specific  con- 
tract to  pay  In  Installments  or  monthly,  must 
also  be  one  sum  for  the  whole,  and  neces- 
sarily no  action  would  lie  until  the  work  was 
completed,  and  in  my  opinion  there  can  be 
no  apportionment  of  the  services  on  the  show- 
ing made.  Hill  v.  Rich  Hill  Mining  Co.,  119 
Mo.  9.  24  S.  W.  223;  Sinclair  v.  Bowles,  9  B. 
&  C.  G2;  Cox  V.  Western  Pac.  R.  R.  Co..  44 
Cal.  18;  Qulgley  v.  De  Haas,  82  Pa.  267: 
Barker  T.  Reagan,  4  Helak.  (Tenn.)  680. 

I  am  unable  to  find  any  evidence  of  an 
agreement  to  pay  plaintiff  by  the  month,  and, 
considering  the  character  of  the  services  ren- 
dered. It  seems  to  me  entirely  illogical  to  ap- 
portloa  professional  services,  such  as  plain- 
tiff rendered,  by  the  month.  If  apporticma- 
ble  at  all,  they  should  be  In  propcvtlon  to  tbe 
services  rendered,  with  reference  to  the 
whole  work  to  be  performed.  Assuming  tbe 
predicate  upon  which  Judge  BRACE'S  opin- 
ion rests,  to  wit,  that  "Wagner's  employment 
was  for  the  whole  period  of  cfmstructlon, 
that  there  was  no  agreement  to  pay  Id  In- 
stallments, or  to  pay  at  any  particular  time, 
or  to  pay  any  stipulated  sum,"  and  that 
Wagner  so  understood  it.  Is  strongly  fortified 
by  the  fact  that  be  never  rendered  any 
monthly  bill  to  defendant  and  that  he  says 
he  made  an  enthre  charge  of  yi,700  for  tbe 
entire  amount  of  wwK  the  contract  la  not 
severable. 

In  a  word,  we  have,  If  anything,  an  indi- 
visible Implied  contract  of  employment  for 
the  entire  work,  and,  there  being  no  agre4>- 
ment  to  pay  tn  installments,  plaintiff  cannot 
split  up  his  cause  of  action  and  aubject  de- 
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fendftnt  to  as  many  nilts  be  may  elect, 
and  eataU  the  coate  of  two  or  a  balf  doses 
actions  where  one  only  exiated. 

As  I  interpret  the  dedtolon,  the  plataitlff  Is 
not  estopped  from  aning  for  the  balance  of 
the  time  not  Included  In  this  aalt  This  be- 
ing so,  this  case  Is  readily  distinguishable 
from  those  cases  In  which  the  employer 
wrongfully  terminates  the  employment,  in 
which  the  empk^  is  permitted  to  sue  on 
quantum  m«nlt  for  services  rendered  cp  to 
the  dismissal,  or  may  wait  until  the  whole 
period  of  emplt^'ment  has  expired  and  sue 
for  damages  for  the  breach  of  the  contract 
Hnring  reached  the  conclusion  that- defend- 
ant did  not  and  could  not  terminate  the  con- 
tract under  the  peculiar  drcumstances.  It 
seems  to  me  illogical  to  aiiply  the  rule  which 
governs  wha«  the  employe  la  discharged  be- 
fore his  term  of  service  is  completed;  and 
hence.  In  my  opinion,  the  action  is  jffona- 
ture.  Ooz  Ballway.  4i  Gal.  18;  Krumb  v. 
Oampbell.  102  Cal.  370,  36  Pac.  061;  Gobum 
T.  City,  38  Conn.  290. 

I  fully  agree  as  to  Judge  BRACE'S  view! 
as  to  the  instructions,  and  that  the  Judgment 
must  be  reversed  for  the  errors  in  those  giv- 
en by  tiie  court;  but  I  go  further  and  hold 
that,  the  action  having  been  brought  before 
the  completion  of  the  woA,  It  was  prema- 
ture, and  hence  I  ttiink  it  should  be  reversed 
altogether,  and  a  new  action  bton^t  for  com- 
pensation for  the  entire  woric 

ROBINSON,  a  X,  concurs  in  my  vtewL 


lo  re  WBST  TEBRAOB  PABK. 

KANSAS  CITY  v.  MULKBY  et  al. 
(Snpreme  Court  of  Missouri.  Jose  80,  lOOS.) 

CONDBMNATION  PROCBBDINQS— APPSAI^RS- 
VBRSAL— SECOND  TRIAL  OR  PROCBBD- 
INO— PRIOR  VBRDICT. 

1.  Tbongh  part  only  of  defendants  in  a  pro- 
ceeding to  coudemn  land  for  a  park  appeal, 
the  rerdlct  and  judgmoit  as  to  all  is  set  aside 
by  a  reversal. 

2.  Whether  a  proceeding  by  a  cit7  to  condemn 
land  for  a  park  be  a  continuation  of  the  orig- 
iofll  proceeding  after  a  reversal  on  appeal  by 
part  ot  defendants,  or  a  new  one  based  ou  an 
ordinance  passed  after  repeal  of  the  ordinance 
authorizing  the  first  proceeding,  the  city  charter 

firoridiog  that  In  case  of  such  a  repeal  the 
udgment  for  compensation  and  benefits  shall  be 
void,  the  verdict  on  the  first  trial  cannot  be 
made  the  baais  for  the  verdict  on  the  second 
triaL 

In  Bane.  Appeal  from  Circuit  Court, 
Jackson  County;  Jaa  Gibson,  Judge. 

In  the  matter  of  West  Terrace  Park. 
Condemnation  proceeding  by  tbe  city  of  Kan- 
aas  City.  From  the  Judgment  defendants 
William  Mulkey  and  another  appeaL  Af- 
firmed. 

Gage.  Ladd  ft  Small,  for  appellants.  B. 
&  Ball  and  D.  J.  Haff.  for  respondent 
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BOBINSON,  C.  J.  This  Is  a  proceeding  by 
Kansas  City,  begun  In  June,  189B,  to  con- 
demn lands  for  a  park,  to  be  known  as 
"West  Thrace."  under  an  ordinance  of  the 
dty  passed  and  approved  j^il  Cth  of  that 
year.  Hie  lands  sought  to  be  condemned 
Included  28.62  acres,  of  whldi  amount  the 
appellanto  William  and  Catiierlne  Multey 
own  about  6  acrM,  valued  by  the  Jury  In 
the  present  proceeding  at  $55,500.  For  an- 
swer, defendants  William  and  Cathoine 
Mulk^  (the  ai^eUants  here)  filed  the  follow- 
ing: 

"Now  at  this  day  come  the  defendanto, 
Catherine  Mulkey  and  William  Mulkey,  her 
husband,  and  show  to  the  court  that  hereto- 
fore, to  wit,  at  the  April  term,  1896.  of  this 
court,  the  said  dty  of  Kansas  City,  under 
and  by  virtue  of  an  ordinance  of  said  dty 
providing  for  the  estobllshment  of  said  West 
Terrace  Park,  approved  on  the  11th  day  of 
September,  iSOS,  du^  instituted  proceedings 
I  to  condemn  the  same  property  of  these  de- 
J  fendanto  which  said  dty  prtqposes  to  con- 
I  demn  in  Oils  proceeding  as  a  part  ot  said 
;  West  Terrace  Park;  that  said  proceeding 
was  regularly  prosecuted  to  a  final  determina- 
tion in  this  court  and  a  TmUct  was  render- 
ed therein  on  the  6th  day  of  October,  1806. 
duly  assessing  the  value  of  defendants'  said 
l^perty  at  the.  price  and  sum  herdnafter 
mentioned.  The  said  dty  filed  no  objections 
or  exceptions  to  said  verdict,  and  that  on  or 
about  the  18th  day  of , October,  ISM^  at  the 
instance  and  request  of  said  dty,  said  rm- 
dlct  was  confirmed  and  Judgment  rendered 
accordingly,  condemning  said  property  as  and 
tor  said  West  Tmace  Park.  That  said  d^ 
nev«r  appMled  from  said  verdict  and  Judg- 
ment, and  that  the  only  parties  who  did  ap- 
peal therefrom  were  Martha  B.  Bacon,  James 
Munroe,  and  WlUard  N.  Mnnroe^  owners  ot 
a  small  portion  of  the  property  In  the  boie- 
fit  district  which  had  been  assessed  with 
benefits  in  said  proceeding,  said  appellants 
giving  a  supersedeas  bond;  and  that  said 
appeal  rCTuUned  pending  in  the  Supreme 
Court  of  Missouri  until  dlqioBed  of  as  here- 
inafter set  forUi.  That  afterwards,  on  the 
2Sd  day  of  June,  1807,  tiie  park  board  of 
said  dty  caused  to  be  pr^red  and  Intro- 
duced into  the  common  coundl  of  said  dty 
an  OTdinance  to  rqwal  said  flrst-mentloned 
ordinance,  and  to  modify  said  West  Terrace 
Park  by  providing  for  tbe  condemnation 
therefw  of  a  part  of  the  pnpertt  condemned 
by  said  flnt  proceeding,  which  said  ordi- 
nance said  council  refused  to  pass.  That 
afterwards,  on  the  GQi  day  of  Septembo-. 
1888,  said  park  board  pr^red  and  caused 
to  be  Introduced  into  said  coundl  another 
ordinance  to  repeal  said  Ibrst-mmtloned  ordi- 
nance, and  to  reduce  and  modify  said  park 
by  providing  tor  the  condemnatton  therefor 
of  a  part  only  ot  the  inoperty  sought  to  be 
condemned  under  said  flnrt-mentloned  ordi- 
nance, which  said  ordinance  said  council  also 
refused  to  pass.   That  In  each  of  said  ordl- 
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uances  m  prepared  and  Introduced  by  eald 
park  board,  the  property  of  tbose  defendante 
was  part  of  the  property  proposed  to  be  con- 
demned and  takes  as  part  of  said  West  Ter- 
race Park.  That  on  the  5tb  day  of  April. 
ISMt,  with  the  coDcnrreoce  of  the  Board  of 
Park  Commissioners,  and  before  any  benefits 
assessed  In  said  first  proceeding  were  paid,  and 
not  until  then,  an  ordinance  was  duly  pass- 
ed by  said  city  repealing  Enid  flrst-mentlDned 
wdlnance,  which  said  ordinance  is  In  words 
and  flgnres  as  follows:  [Here  ordinance  is 
copied  in  full.]  That  afterwards,  on  April 
2ft,  1899,  the  attorneys  for  said  city  and  for 
■aid  Bacon  and  others,  appellants  In  said 
flrst-mentloned  proceedings,  filed  in  the  Su- 
preme Court  of  Missouri  a  st^nlation  in 
writing,  in  words  and  flgnres  as  follows: 

"  'In  tlie  Supreme  Court  of  the  State  of 
Missouri.  In  the  Hatter  of  the  Condf>mna- 
tion  of  Land  for  Opening  and  Establishing 
a  Pnbllc  Park  in  the  West  Park  District  in 
Kansas  City,  AUssouri,  to  be  Known  as 
West  Terrace.  Kansas  City,  Respondent,  v. 
BCartba  E.  Bacon,  James  Mnnroe,  and  W.  N. 
Bfunroe,  Appellants.  Stlpnlatlon.  By  author- 
ity of  an  ordinance  of  Kansas  City,  Missouri, 
nmnbtr  11,429,  approved  April  5th,  A.  D. 
1898,  and  entitled,  "An  ordinance  to  repeal 
Wdinance  number  6, TBI,  of  Kansas  City,  Mis- 
souri, approved  September  11th,  A.  D.  1895, 
proTidlng  for  the  establishment,  of  a  public 
park  in  the  West  Park  district  In  Kansas 
Oity,  Missouri,  to  be  known  as  West  Ter^ 
race,**  It  is  hereby  stlpalated  between  the 
respondent  and  appellants  in  the  above- en- 
titled cause,  that  an  order  may  be  entered 
by  tliia  court  revenring  and  remanding  the 
above  entitled  cause  to  the  circuit  court  of 
Jackson  county,  Missouri,  and  Kansas  City, 
respondent  in  the  above-entitled  cause,  here- 
by waives  all  right  to  exceptions  to  said  or- 
der, and  all  rigfat  to  file  any  modon  for  re- 
bearing  therein.  Appellants  to  have  taxed 
In  their  faror  all  taxable  costs  of  ai^)eal  tn- 
emred  by  them.  D.  J.  HalT,  Attorney  tcx 
Beapondent  Brown,  Chapman  &  Brown, 
Langston  Bacon,  Attorneys  for  Appellants. 
VUed  April  2(t,  1899-   Jno.  R.  Green.  Clerk.* 

"That  said  Supreme  Court,  without  hearing 
said  cause,  and  pursuant  to  said  stipulation 
and  repealing  ordinance,  entered  an  order  in 
said  cause  on  the  26th  day  of  April.  1889,  la 
words  and  figures  as  follows: 

"  'In  the  Supreme  Court  of  Missouri,  AprD 
Term,  1899.  Court  In  Banc.  In  re  West 
Park  District.  Kansas  City,  Respondent,  v. 
Martha  E.  Bacon,  James  Mnnroe,  and  Wil- 
llard  N.  Munroe,  Appellants.  Appeal  from 
Jackson  County  Circuit  Court.  Now  at  this 
day  come  said  parties,  by  attorneys,  and  upon 
their  stipulation  it  Is  considered  and  adjudged 
by  the  Court  that  the  judgment  rendered  in 
this  cause  by  the  Jackson  County  Circuit 
Court  be  reversed,  annulled  and  for  naught 
held  and  esteemed,  and  that  the  said  appel- 
lants be  restored  to  all  things  which  th^ 
liKTe  test  br  leaaon  of  the  said  Jndgmoit  It 


is  further  considered  and  adjudged  hj  the 
Court  that  the  said  cause  be  remanded  to  tbe 
said  Jackson  County  Circuit  Court  for  further 
proceedings  to  be  had  therein,  and  that  t> 
said  appellants  recover  against  the  said  re- 
spondent their  costs  and  charges  herein  ex- 
pended, and  have  therefor  execution. 

"  'State  of  Missotiri,  S6.;  Z.  Jno.  B.  Greeo- 
derk  of  the  Supreme  Court  at  the  State  of 
Missouri,  certify  that  the  fOTegring  is  a  full 
true  and  complete  transcript  of  the  Judgmeo; 
of  said  Supreme  Court,  entered  of  record  at 
the  April  term  thereof,  1809,  and  on  the  2iJtb 
day  of  April,  1899,  in  the  abore  entitlol 
cause.  Given  under  my  hand  and  seal  of 
said  court  at  the  City  «f  Jefferson,  this  4th 
day  of  May,  1899.  John  B.  Oveoi.  Clerk. 
[Seal.]' 

"That  afterwards,  the  attorneys  tvt  said 
city  procured  an  order  to  be  entered  in  thii  | 
court  on  the  27th  day  of  May,  1899.  dismiss- 
ing said  cause.   All  of  which  said  orders  and 
proceedlDgs  in  said  Suiveme  Court  and  im 
this  court  were  without  the  knowledge  or 
consent  of,  and  without  notice  to,  the  said 
defendants.    But  l^ese  defendants  ny  thai 
nevertheless  said  city  never  did  in  good  faitb  | 
or  at  all,  aban^n  its  design  and  pm-posi' t^: 
appropriating  the  property  of  these  dtfeuo- 
ants  as  and  for  a  part  at  said  West  Terraci- 
Park.   That,  on  the  aune  day  and  at  tht 
same  session  of  the  common  council  of  Kan- 
sas City  said  ordlnanoe  repealing  said  6t^v 
mentloned  ordinance  and  annulling  aaid  t^:-' 
proceeding  was   passed,   and  immedUt(':> 
thereafter,  to  wit,  on  the  8d  day  of  April. 
1809,  the  ordinance  under  which  this  jir-.- 
ceeding  was  instituted  was  passed  by  , 
common  council  of  said  cKy,  and  that  sn  i 
repealing  ordinance  was  approved  by  lii* 
mayor  of  said  city  on  the  5th  day  of  Apri:. 
1899,  at  11:10  o'clock  Id  the  momlug,  and  ai 
11-.20  o'clock  in  the  morning  of  the  same  dsv 
the  ordinance  under  which  this  proce^niii-!: 
was  Instituted  was  approved  by  said  mayor, 
and  that  this  proceeding  was  Instituted  in 
this  court  on  the  3d  day  of  Jnne.  1890.  That 
the  ordinance  under  which  this  procecfiiTt:: 
was  instituted  differs  from  said  first  or<ii 
nance  and  proceeding  only  in  this:  that  iIh- 
area  of  the  park  to  be  establi^ed  Is  less,  by 
the  amount  of  16»»/ioo  acres,  than  was  \>T" 
Tided  for  in  said  first-mentioned  ordinac  -t\ 
and  that  such  reduction  in  area  Is  acivin- 
plished  by  omitting  from  the  property  to 
taken  a  portion  of  the  property  condeniavJ 
in  the  first  proceeding,  but  not  Includin!;  uny 
property,  as  a  part  of  said  park,  that  wa?  n  -t 
condemned  by  said  first  proceeding,  the  ami 
under  the  first  proceedings  being  4r<i'<.  - 
acres,  and  nnd«-  this  proceeding  28"=/.  ^■ 
acres.   And  these  defendants  say  that  sa.i 
city  passed  said  ordinance  repealing  and  ac 
nulling  said  first-mentioned  ordinance  an<< 
proceeding,  and  enacted  the  ordinance  pn*- 
viding  for,  and  instituted  this  proceedin:. 
simply  and  solely  for  the  purpose  of  omittiLj 
a  part  of  the  j/tagettj  origlnaUT  included  i" 
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said  West  Terrace  Park,  and  of  securing  the 
remainder  thereof,  to  wit,  the  defendants' 
said  property  and  the  other  property  retain- 
ed for  laid  park,  at  a  new,  and,  if  possible,  a 
less  Talnatlon  than  was  flzed  by  said  flrat 
proceeding,  iind  these  defendants  state  that 
by  reason  of  said  flrst-mentloned  condemna- 
tion proceeding,  and  the  continuation  thereof 
by  this  proceeding,  they  were,  from  the  In- 
atltntlon  of  said  first  proceeding  until  this 
date,  deprived  of  their  right  to  sell  said  pToi>- 
erty  cr  to  Improre  the  same,  or  to  make  other 
beneficial  use  of  the  same.  That  ttiey  were 
put  to  great  cost  and  expense  for  counsel  fees 
and  otherwise.  In  defending  th^  rights  in 
said  first-mentioned  {voceedlng,  and  were 
thereby  otherwise  greatly  damaged  and  in- 
jured. Defendants  allege  that  to  permit  said 
dty  to  take  their  said  property  In  this  pro- 
ceeding at  a  less  anm  than  was  allowed  them 
tlier^or  In  said  first  proceeding,  nnder  all  the 
eltenmstances  hereinbefore  set  forth,  wonld 
be  oontrary  to  the  Constitution  of  this  state, 
whleta  prohibits  the  taking  or  damaging  of 
private  property  for  public  use  without  Just 
oranprasatlon,  and  provides  tliat  no  person 
shall  be  deprived  of  bis  property  without  due 
process  of  law.  and  would  also  be  contrary  to 
the  fourteenth  amendm^t  to  the  Constitu- 
tion of  the  United  States,  which  provides 
that  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  law. 
Wherefore  defendants  say  that  said  city,  by 
reason  of  the  matters  and  things  hereinbefore 
set  forth,  and  the  law  of  the  land,  is  and 
ought  to  be  estopped  to  take  the  said  prop- 
erty of  these  defendants  in  this  proceeding 
for  less  than  the  sums  awarded  to  them  in 
and  by  the  verdict  and  Judgment  of  this  court 
In  said  flrst-mentloned  proceeding,  which  is 
and  was  as  follows,  to  wit:  [Here  follows  a 
description  of  defendants'  property  sought  to 
be  condemned,  with  the  amount  of  the  award 
BO^de  to  them  by  the  Jury  in  the  first  or  prior 
proceedings.]  Wherefore  these  defendants 
pray  the  court  to  enter  judgment  herein  fix- 
ing the  value  of  defendants'  said  property, 
■ought  to  be  taken  in  this  prc»eeding,  at  the 
warn  aforesaid,  so  awarded  therefor  in  said 
first  proceeding,  and  for  such  other  relief  as 
defendants  are  entitled  to  in  the  premises." 

This  answer,  on  motion  of  the  dty,  was 
stricken  out,  and  when  the  case  came  up  for 
hearing,  and  before  any  evidence  was  lutro- 
duced  by  the  city,  these  appePants  (two  of 
ft  large  number  of  defendants  then  before 
the  court)  objected  to  the  introduction  of  any 
evidence  as  to  the  value  of  their  property, 
except  the  verdict  of  the  Jury  in  the  former 
condemnation  proceedings  referred  to  In  their 
answer.  When  the  city  ca1lt>d  its  witness  to 
l^ve  the  values  of  defendants'  property  to 
be  condemned,  the  defendants  Slulkey  ob- 
jected to  the  witnesses  testifying  as  to  the 
value  of  their  property,  for  the  same  reason 
given  above,  that  the  value  thereof  had  been 


flzed  by  the  jury  In  the  former  condemaatiaB- 
proceedings  mentioned  in  tlielr  answer.  TU« 
objection  was  overruled  the  court,  and 
the  witnesses  were  permitted  to  testify,  to 
wfaldi  ruling  and  action  of  the  court  appd- 
lants  duly  excepted.  At  the  dose  of  tbe- 
city's  testimony  the  appellants  Mulkey  offered 
to  show  In  their  behalf  the  prior  condemua- 
tion  proceedings  by  the  dty  to  condemn  tlieir 
property,  the  amount  of  the  verdict  of  the- 
jury  therein,  and  all  the  matters  and  facts 
set  up  In  th^r  answer^  to  which  offer  the  dty 
objected,  and  said  objectione  were  by  tiie- 
oourt  sustained,  and  appellants  duly  except- 
ed. The  appellants  then  called  several  wtt-^ 
nesses,  wlio  were  permitted  to  testify  as  te 
the  value  of  their  property  to  be  taken,  and 
after  due  cwislderatlon  the  Jury  returned  in- 
to court  a  verdict  assessing  the  value  of  ap- 
pellants' property  to  be  taken  at  $55,500,  out 
of  a  general  total  allowed  to  all  the  Interested 
defendants  of  $217,236.20.  Pr<nn  the  judg- 
ment piedicated  upon  this  assessment,  the  de- 
fendants Mulkey,  after  the  nsoal  steps  taken, 
have  brought  tlie  case  here  by  appeal. 
•  It  will  be  observed  that  while  defendants' 
answer  that  was  stricken  out  oontalns  the 
stotement  that  "the  city  never  in  good  faith, 
or  at  all,  abandoned  its  original  design  and 
purposes  of  appropriating  the  property  of 
these  defendants  as  and  for  a  part  of  said 
West  Terrace  Park,"  and  also  contained  the 
further  statement  that  the  dty  "enacted  the 
ordinance  providing  for  the  institution  of 
this  proceeding  simply  and  solely  Cor  the  pur- 
pose of  omitting  a  part  of  the  property  or^ 
Inally  Included  In  said  West  Terrace  Park, 
and  of  securing  the  remainder  thereof,  to  wit. 
the  defendants'  said  property  and  otber  "ptop- 
erty  retained  for  said  park,  at  a  new,  and. 
If  possible,  a  less  valuation  th&n  was  fixed 
by  said  first  proceedings,"  they  did  not  ask 
therein,  nor  in  any  way  sedt,  to  have  the 
present  proceedings  quashed,  dismissed,  or 
abated  for  either  of  these  reasons,  nor  do 
they  plead  thv  trial  and  Judgment  In  the 
former  proceeding  in  bar  of  tlie  present  pro- 
ceeding; but  on  the  contrary,  their  chief 
claim  seems  to  have  been  ttiat  the  dty  "ought 
be  estopped  to  take  the  said  property  of  these 
defendants  in  this  proceeding  for  less  than 
the  sum  awarde(>  to  them  by  the  verdict  and 
Judgment  of  the  court  In  said  flrst-mentloned 
procG<'dlng,"  amounting  to  $93,9ft4.  Their 
answer  closes  with  the  prayer  that  the  court 
"enter  Judgment  therein  fixing  the  value  of 
defendants'  said  property  sought  to  be  taken 
In  this  proceeding  at  the  sum  aforesaid  no 
awarded  therefor  In  said  first  proceedli^," 
etc. 

As  said,  while  the  allegation  of  want  of 
good  faith  on  part  of  the  city  in  abandoning 
the  prior  procceillng  to  condemn  defendantfl* 
property  is  contained  In  defendants*  answer, 
as  also  the  averment  that  the  subsequnt  or 
present  proceedings  was  b^un  simply  and 
solely  for  the  purpose  of  securing  defend- 
ants* property  at  a  new  and  less  vainatlon 
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then  waB  fixed  In  the  prior  proceeding,  the 
facta  and  drcumatancee  under  which  the 
abandonment  did  occur,  as  well  as  the  purpose 
of  the  change  In  the  present  proceeding,  was 
so  set  out  and  disclosed  In  the  answer  as  to 
rob  the  allegation  of  want  of  good  faith  in 
the  dt;  of  all  force,  even  though  the  sab- 
sequent  part  of  defendants*  answer  had  not 
disclosed  the  fact  that  their  real  purpose  was 
not  to  have  the  present  proceedings  abated 
on  account  of  the  city's  want  of  good  faith, 
but  was  to  bare,  as  they  prayed  the  court 
to  do,  assess  their  property  in  the  present  pro- 
ceeding at  the  value  Oxed  by  the  jury  in  a 
prior  proceeding  that  had  for  its  purpose  the 
condemning  defendants'  land  along  with  that 
of  the  land  of  others  not  included  In  this 
proceeding. 

The  chief  question  then  for  determination^ 
as  we  understand  appellants'  position,  is, 
did  the  trial  court  err  In  striking  out  appel- 
lants' answer  setting  up  the  verdict  in  the 
prior  proceeding,  and  In  excluding  such  ver- 
dict and  the  judgment  thereon  from  the  con- 
sideration of  the  jury  in  the  present  proceed- 
ing, and  In  permitting  them  to  consider  other 
and  independent  testimony  as  to  the  then  val- 
uation of  the  property  sought  to  be  taken  un- 
der the  present  proceeding? 

Appellants  in  their  brief  expressly  say  that 
no  contention  is  now  made  by  them  that  the 
city  was  hound  to  take  their  property  at  the 
valuation  fixed  by  the  determination  of  the 
jury  In  the  first  proceeding,  or  that  the  city 
might  not  have  abandoned,  in  good  faith,  the 
purpose  of  taking  said  property  absolntely, 
and  subsequently  to  have  instituted  a  new 
proceeding  to  condemn  Sfime;  yet  by  a  pro- 
cess ot  reasoning,  not  altogether  clear  to  the 
writer,  the  proposition  is  reached  that  the 
verdict  of  the  jury  in  the  prior  proceeding  of 
the  city  against  them  should  In  some  way  be 
treated  as  a  final  adjudication  upon  the  ques- 
tion of  the  value  of  their  property,  and  bind- 
ing upon  the  court  \xpoii  that  Issue  in  the 
present  proceedings,  and  that  the  city  should 
be  now  estopped  to  dispute  that  valuation  so 
fixed  in  the  prior  proceedings. 

There  Is  tn  this  case  no  place  for  the 
application  of  the  doctrine  of  res  adjudicate 
or  estoppel,  so  much  discussed  In  appellants* 
brief.  It  is  most  certain  that  the  city  could 
not  have  availed  itself,  In  the  present  pro- 
ceedings, of  the  verdict  establishing  the  value 
of  appellants*  property  In  the  prior  proceed- 
ing. Against  such  an  effort  on  part  ol  the 
city  It  would  have  been  a  complete  answer  to 
have  said,  "You  prosecuted  the  former  pro- 
ceeding under  authority  of  an  ordinance 
which  you  have  since  repealed,  and  by  the 
provisions  of  your  charter,  which  is  the  sole 
law  governing  your  right  to  prosecute  the 
former,  as  this  latter,  proceeding.  It  is  pro- 
vided that  the  repeal  of  the  ordinance  provid- 
ing for  a  given  Improvement  will  operate  to 
render  void  all  proceedings  had  thereunder; 
In  other  words,  leave  the  parties  thereto,  and 


all  findings  therein,  as  If  Qie  proceedings  bad 

uever  been  Instituted.*' 

Section  19  of  article  10  of  the  ctiarter  of 
Kansas  City  provides:  "The  common  coun- 
cil shall  have  the  power,  ^vlth  the  concur- 
rence of  the  board  of  park  commissioners, 
at  any  time  before  any  of  the  parties  as- 
sessed with  benefits  shall  have  paid  the 
amount  so  assessed  to  repeal  the  ordinance 
ordering  the  proposed  Improvement,  if  such 
re[>eal  be  deemed  for  the  tiest  interests  of 
the  city;  and  In  such  event  the  judgment  for 
compensation  and  benefits  shall  be  void.*' 

That  the  city,  in  view  of  this  (diarter  pro- 
vision, could  not  have  claimed  the  Ijenefit  of 
any  portion  of  the  prior  proceeding,  or  of 
any  question  determined  therein  after  it  tiad 
repudiated  and  abandoned  such  prf>ceedings 
by  the  repeal  of  the  ordinance  upon  which 
the  proceeding  was  predicated,  needs  only 
to  be  mentioned  to  assert  the  correctness  of 
the  proposition.  If  then,  the  city  could  not 
claim  the  benefit  of  any  and  every  question 
determined  In  the  prior  proceedings  Bfter 
the  repeal  of  the  ordinance  upon  which  that 
proceeding  was  predicated,  the  defendants, 
for  like  reasons,  ought  also  be  denied  that 
right.  A  contrary  proposition  would  violate 
every  principle  upon  which  estoppel  is  found- 
ed. If  the  repeal  of  the  ordinances  under 
which  the  prior  proceeding  was  Instituted 
rendered  void  all  that  was  done  thereunder. 
If  It  released  the  propei-ty  sought  to  be  taken 
as  well  as  the  property  assessed  with  ben- 
efits to  pay  therefor,  on  what  principle  can 
It  be  contended  that  the  city  In  an  Independ- 
ent proceeding,  brought  under  a  new  and  in- 
dependent ordinance,  is  bound,  at  the  option 
of  one  whose  property  is  sought  to  be  con- 
demned In  said  second  proceeding,  by  the 
value  of  said  property  assessed  in  a  prior 
abandoned  proceeding?  If  the  judgment 
upon  the  question  of  the  value  of  defend- 
ants' property  in  the  prior  proceeding  Is  void 
—and  such  Is  its  eCtect  by  the  terms  of  the 
charter  under  which  both  this  and  the  prior 
proceedings  were  authorized  and  Institnted— 
upon  what  theory,  or  under  the  application 
of  what  principle  of  law,  did  appellants  ask 
or  expect  the  trial  court  to  take  cognisance 
of  a  verdict  and  Judgment  rendered  In  the 
original  proceedings,  and  Impose  it  (as  a 
fixed  and  nnalterable  standard  of  value  of 
defendants'  property)  upon  the  jury  Impanel- 
ed In  the  present  proceeding  called  to  deter- 
mine that  question,  before  appellants'  prop- 
erty could  be  taken  for  public  use  under  sucb 
proceeding? 

If  we  win  suppose  that  appellants'  prop- 
erty, the  value  of  which  had  been  fixed  by 
the  verdict  of  the  Jury  In  the  prior  proceed- 
ing be^n  by  the  city  in  1896  to  condemn 
same,  tiad  doubled  or  quadrupled  In  value 
since  that  time  (a  condition  not  unusual  In 
the  prosperous  and  growing  cities  of  onr 
country),  what  court  would  have  tolerated 
for  an  instant  an  effwt  by  the  city  to  liavit 
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It  appropriated  for  public  ose,  under  a  new 
and  independent  proceeding  bronght  in  188(K 
at  the  value  fixed  for  its  appropriation  In 
t896.  under  looceedingB  TOlnntarlly  aban- 
doned bj  the  repeal  of  the  ordinance  author- 
izing the  proeeedlnga?  Or,  U  we  win  again 
snppoee  that,  slnee  the  value  of  defendants 
property  was  determined  In  1896  vhOst  pro- 
ceedings afterward  abandoned  by  tb»  city, 
they  had  placed  tbereon  valuable  improre- 
mentB,  would  that  additional  ralne  be  Ig- 
nored under  new  proceedli^  in  1899 
to  condemn  the  same  property  for  a  like 
c<mtemplated  use?  Most  certainly  not,  and 
yet  such  would  be  the  result  if  the  position 
of  the  appellants  In  this  case  is  correct,  that 
the  award  of  the  jury  In  the  prior  abandcmed 
proceedings  1^  the  dty  should  be  made  the 
Talnatlott  of  defendants  property  in  the 
present  Inquest  As  the  valuation  of  de- 
fendants' property  by  the  jury  In  the  prim 
proceedings,  under  the  <drcumstances  g^- 
en,  could  not  be  made  availing  to  the  <dty 
in  a  snlMequent  ivoceedlng  begun  to  con- 
demn the  same  property  and  to  determine 
defendants*  damage  for  Its  appropriation 
for  a  lUce  reason  it  must  be  unavailing  to 
defendants,  now  tSiat  tlielr  property,  Judg- 
ing from  the  great  dlscr^tancy  between  the 
previous  and  subsequent  valuations  made 
thereof,  baa  undergone  a  decline-^  condition 
also  quite  common  in  our  dtlea  when  they 
have  become  more  progressive,  at  times,  than 
prosperous. 

But  if  we  should  Ignore  the  effect  of  the 
repealing  ordinances  passed  by  the  dty  April 
S,  1899,  and  the  dismissal  of  the  first  pro- 
ceedings in  obedience  to  its  terms,  and  treat 
this  as  in  some  way  but  a  oonttnnance  of  the 
case  under  the  original  proceedings,  and 
comrtder  flie  case  simply  as  if  it  had  been 
reversed  this  court  upon  the  stipulation 
and  agreement  between  the  dty  and  the 
appellants-  in  that  proceeding,  as  it  was  re- 
versed according  to  the  averment  of  appel- 
lants* answer,  these  appellants  would  stil] 
be  In  no  better  attitude  to  make  the  conten- 
tion that  a  new  verdict  by  a  Jury  In  a  sub- 
sequent hearing  would  not  be  necessary  be- 
fore ttielr  lands  could  be  appropriated  by 
the  dty  for  public  use,  or  tliat  the  prior 
award  was  the  ir(q;ier  basis  for  the  subse- 
quent valuation  to  be  made  for  the  pn^erty 
to.be  taken;  nor  could  It  make  any  differ* 
ence,  In  considering  the  efled  of  the  assess- 
ment made  by  tiie  first  jury,  that  the  appel- 
lants  hwe  did  not  appeal  from  the  judgment 
on  said  first  assessment,  or  that  they  were 
satisfied  with  the  appraisement  then  made 
by  the  jury  called  to  determine  the  ques- 
tion of  the  value  of  tbdr  property  proposed 
to  be  taken. 

An  appeal  was  taken  by  two  of  the  par* 
tloi  Interested  In  the  result  of  that  proceed- 
ing, and  these  appellants,  as  defendants 
tberem,  though  not  appealing,  are  equally 
bound  by  the  result  of  that  appeal  as  though 
they  had  joined  Uierein.  This  court  has 
7B8.W.-a 


held,  in  cases  of  this  dmracter,  tiiat  upon  a 
reversal  the  whole  verdict  and  judgment  la 
set  aside,  erexi  though  one  person  only  prose- 
cuted bis  or  her  appeal,  and  the  assessment 
of  damages  was  made  to  each  individual  de- 
fendant as  his  or  her  intoest  in  the  property 
to  be  taken  was  made  to  appear,  and  that  a 
new  trial  must  be  had  as  to  all  defendants 
upon  the  issues  of  the  value  of  thdr  prop- 
ertj  sought  to  be  condemned.  So,  whether 
we  consider  the  case  now  before  us  as  In 
some  way  but  a  continuation  of  the  original 
proceeding  begun  in  1896  by  the  dty  to  con- 
demn defendant's  property  for  public  use,  or 
as  a  new  proceeding  bc«un  for  that  purpose 
in  1899,  based  upon  an  ordinance  passed  sub- 
sequent to  the  repeal  of  the  ordinance  author^ 
IjEing  the  first  proceeding,  the  result  must  be 
the  same,  so  far  as  concerns  the  question 
of  the  mode  and  manner  of  ascertaining  tbe 
value  of  defendants'  property  proposed  to 
be  taken.  On  a  new  trial.  In  the  original 
proceedings  resulting  from  a  reversed  judg- 
ment tberdn,  as  at  a  trial  in  a  new  proceed- 
ing, as  this  Is,  to  condemn  defendants*  pToji* 
erty,  thdr  damages  should  be  determined  by 
the  then  value  of  their  property  to  be  taken, 
independent  of  the  consideration  of  Its  value 
as  determined,  in  any  way  or  by  anybody, 
at  some  previous  date  or  on  some  prior  oc- 
casion. 

We  have  examined  all  the  authorities  dted 
by  aM>dlantB,  but  In  none  do  we  find  where 
a  rule  has  been  announced,  or  where  a  conri 
of  last  resort  has  held,  that  a  jury  Impaneled 
in  a  new  or  subsequent  condemnation  pro- 
ceeding by  a  munldpality  to  assess  damages 
and  benefits  was  bound  by  or  must  adopt 
the  verdid  or  award  made  by  a  jury  In  a 
prior  proceeding  that  had  been  prosecuted 
for  the  same  purpose;  but  in  one  case  dted 
(the  City  of  St.  Joseph  v.  Hamilton  et  al.,  43 
Mo.  2842,  from  our  own  state),  where  this 
question  was  directly  presented,  the  attempt- 
ed i)ractlce  was  condemned.  In  that  cose, 
which  was  a  proceeding  begun  originally 
before  the  mayor  of  the  city  of  St.  Joseph 
to  condemn  a  strip  of  lands  owned  by  cer- 
tain of  Its  dtlzens.  for  the  purpose  of  widen- 
ing one  of  the  streets  of  the  dty  by  ordw 
of  its  council,  under  Its  charter  power,  It 
seems  that,  when  the  Jury  was  sworn  the 
defendants  sought,  as  the  appellant  did  In 
this  case,  to  have  the  damages  to  be  award- 
ed them  determined  by  a  prior  award  that 
had  been  made  in  their  behalf  In  a  previous 
condemnation  iwoceedlng  by  the  dty  against 
them  for  the  same  purp(»e.  This  was  denied 
to  them  In  the  proceeding  before  the  mayor, 
and  their  damages  was  assessed  at  the  sum 
of  91,500.  From  this  assessment  the  de- 
fendants prosecuted  their  appeal  to  the  dr- 
cuit  court,  and  in  that  court  th^  again 
moved  tliat  judgment  be  entered  in  tbdr 
tavw  for  93,000,  the  amount  awarded  by 
the  jury  in  the  first  or  prior  condemnation 
proceeding.  This  motion  the  court  sus- 
tained, and  gave  judgment  accordingly.  The 
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case  was  thea,  taken  to  the  district  court, 
wliere  a  reversal  was  had,  and  Crgn  tben 
It  came  to  this  court  for  revision,  and  upon, 
tills  point  tlie  court  said;  "Xhe  Br^t  qaesr. 
tlon  that  will  be  considered  In  the  actitm  ot 
the  circuit  court  In  entering  up  Judgpient  for 
the  amount  assessed  by  the  Qrst  j,ui7.  Qow 
it  was  presented,  In,  such  ai  abHI4«  ^twU  tb» 
court  could  take  jurisdiction  of  iti  I.  caiwoti 
comprehend,  It  wag  a  distinct  procKAdlng^ 
of  Itself,  The  second  proceeding  wtw.lQ'tbe.- 
nature  of  a  new  suit,  comiQeiuwd,  on  a9W 
process,  and  was  not  a  continnatiw.  of.  tbC: 
former.  *  *  *  If  the  second  r  ^MCMinent 
in  this  case  was  a  nullity. .  that  waar  Kpod.. 
ground  for  quashing  it,  but .  it  CAuLd  not 
authorize  the  court  to  render  a  Jp^wuwt  09. 
a  matter  not  before  it" 

Although  this  case  has  since  heAD  over*, 
ruled  upon  the  main  proposition  dlBcufved. 
therein,  and  upon  which  the  case,  wm  made 
to  tarn,  to  wit,  that  the  city,  by  the-  first 
proceeding  against  defendants'  propertr«  was 
bound  absolutely  from  beginning,  the,  seoond 
proceeding  in  which  the  appeal  was.  taken* , 
upon  the  first  question  considered  b^  the 
court,  which  was  as  to  the  court's  want  of 
authority  to  take  cognizance  ■  of,  the  asffeas- 
ment  and  verdict  In  the  first  or  pritu*  pro- 
ceedings to  condemn  and  make  a  Jury  Im- 
paneled In  the  new  or  second  proceeding 
for  the  same  purpose  adopt  arbitrarily,  the 
assessment  or  verdict  of  tbe  Jury,  in  ttM, 
first  proceeding,  no  qoestian  ha«  eyev  bean 
made,  and  the  proposition  then  ajuDOUaeed 
is  still  the  law. 

The  n^t  case  from  this  state  cited  by  ap- 
pellants, as  supporting  their  contentlojt,  is 
Rogers  V.  City  of  St.  Charles,  3. Mo.  Apjpi  41. 
This  was  an  action  by  pJaintUXi  a.cltlaen  of 
8t  Charles,  to  recover  against  tbe  city,  the 
value  of  certain  real  estate  which, thie  city- 
had  taken  and  appropriated  for  street  puxt 
poses.  To  this  action  the  city,  answered, 
claiming  the  property  under  condemnation 
proceedings  previously  begun  to  ajpproprlate- 
same  to  widen  one  of  its  streets,  and  averred 
Its  readiness  to  pay  to  plaintiff,  the  amount 
awarded  bim  In  that  proceeding,  and  t^n^ 
dered  tbe  amount  into  court,  and  prayed 
Judgment.  To  this  answer  plaintiff  repU^ 
denying  the  legality  and  regularity  of,  the 
condemnation  proceedings  under  wlUch,  thsr 
city  claimed  the  property  taken,,  and  alfio- 
set  up  the  fact  that  a  prior  proceeding .  te 
tbe  one  under  which  the  city  claimed  the, 
property  had  been  begun  by,  tbe  city  to 
condemn  tbe  same  identical  prc^erty,  and 
that  the  amount  of  bis  damages  for  the,  prop- 
erty to  be  taken  as  then  made,  flzed  its 
value  at  $1,000,  and  pleaded  that  prior  con- 
demnation proceeding  was  a  bar  to  the  com- 
mencement of  the  second  proceeding.  On 
motion,  this  last  part  of  plaintiff's. reply-  was 
stricken  out.  At  the  trial  plaintiff's  con- 
tention seems  to  have  been  that  he  was  eur 
titled  to  damages  In  the  sum  of  $1,000,  tbe, 
amount  of  the  award  under-  the  first  or 


IVlor  candfuunation  proceedings  begun  by 
tbe  dtjn  against  hla-  property^  while  that  of 
the  city  was  that  plalntlffrs  damages  ^uld 

,  b»  limited  tp  HoO,  tbe  amount  of,  the  award 
at  tbe  BiBcoiid  or.  siibaeqnent  condemnation 

.I)rDoeeding8,,begpDtby  it.  for  the  purpose  of 
oQudemning  defendant'a  vst^ertj  after  tbe 
abandonment  of;  the  first  proceeding.  In  that 
c«w.  no .  Oceanian  existed  for.  a  coosideratlon 

'  oS,  the  Qionesltion  involved,  in  the  prayer  of 
d«Sen«}ant'B,  anwwer,  that  was  stricken  out 
In,  thisi  oasai  nor  wa»  there  said  in  that 
cciinloa,  IOj  dtBRoalng;  of  the  Issuea  Involved, 
OB, in  the  dicta  bulged  of  which  it  abandons, 
aAytbing  giving:  sanction  to  the  oontentlea 
Blade  by-  tbe^  ainwUai^  in  this  case,  that 
tiw- veFdlcit  of.  the*  Jury^  in  ttae  prior  aban- 
dftned.  nrppeeilng  byv  ai  cfty.  ta  oondawji  ooe'e 
BjBiperty  fpftpnUic  naa  coold.  by«cy<  prooeM 
kn«wQ,tot.th&  law,  be  Inposed.Qpeo  a  Jury 
impanelfld  in  ar  eutaeqnent  proceeding  by 
tba-BapwrminnltipiaUty>  to  oondemn  a  part  ot 
tbei  same,  pmnBrty  involved  in  tbe  prior 
abandoned  condemnatlan  proceeding.  All 
that  was'  said  by  the  court  in  tbet  case. 
aftariit.bA4id«tenpbwd  that  the  second  con- 
dwmatloa  ppoceedins.  b^a' by  tbe  city  of 
St,,  Qbarl«»,  t«,  condemn  plaintiff's  pnqierty 
waM  laralld.  because  tbe  record  .thereof  fidled 
toktsbow.ainy;  atteaipt  on  tbe  pert  of  the  city 
tft, agree- with, tbe  plaintiff  upon  tbe  valoe 
of  hla  proswrty  iv^or,  to  tbe  Institution  oS  tbe 
proceeding-  (aa  tbe>  cbttrtv  required  akould 
be  done  as  a  condition  precedent  to  the  city** 
right  to  ejwiclee  the  right  of  eminent  do- 
main) was;  "Bat  we  are  of  the  opinien 
that  thiS'valae  was.fixed  by  the  first  award; 
that  this  ,1s  binding, upon  tlie  city,  except  In 
tha  event  of  tbe  abandonment  of  the  deeicn 
of,  Widening  the  street;  and  that  it  is  net 
competent  forr  tbe  city,  adhering  to  its 
original  purpose  te  widen, tbe  street,  to  have 
recourse,  tentatively,  to  a  nnniber  of  Juries, 
to  .  reject  such  findings,  as  tt  does  not  think 
eligible,  and  to  fagt«i  upon  and  hold  the 
citizen  to  tbe  flxst'oae  which  places  an  esti- 
mate la  its  eyea,  si^elently  low  upon  tbe 
property  the  coBdemna tlon  of  which  is  sought 
•  •  •  We  cannot  perceive  what  possible 
advantage  can  arise  from  the  OKistitutioaal 
declaration  that  private  prvverty  shall  not  be 
taken -foe  pubUc  use  without  Juat  compensa- 
tlouk  if  the  state,  or,  any  of  ita  deputlea, 
exer«l8lng,.the -right  of  eminent  domnlB,  may 
caiise,.a^<aiany  laove^  ae  it  pteaaes  of  tbe 
value,  of  .  the)  property  to  be.  condemned,  and 
set  aside  as.  many  of  them  as.  It  sew  fit,  xmtU 
one  is  found  isufflolently  small  to  sntt  Its  no- 
tions of  a,  JuBt>  compensation,  and  then  to 
declare  it  to  be-so.  Of  course,  thla  permits 
one  of  the  parties  to  a  controversy  to  de- 
termine a  Judicial  question  in  his  own  favor, 
and.  compel  tba  other  patty  ta  submit  to  the 
decision," 

Under, the  Issue  tendered  by  the  pleadings 
Int  that  case,  and  as  the,  parties  thereto 
\  sought  to  have  the  case  tried,  the  question 
ot.thot-ainpunt  of  damages  ■  for  which  the 
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plaintiff  WHB  mlng-  was  maAe  to  tnrn  upon 
the  validity  or  Invalidity  of  proceeding  In 
whlcb  the  measnre  of  plaintiffs  damages  for 
the  property  taken  by  the  city  had  been 
prevlonsly  awarded,  the  city  tendering  the 
amount  «f  one  award  made,  the  plaintiff 
asking  that  his  damages  be  determined  at 
the  amount  fixed  in  a  prior  award  made  In 
the  same  character  of  proceeding;  but  no 
qnestioa  of  the  rl^  to  have  Imposed  a 
verdict,  or  the  Judgment  baaed  thereon,  In 
one  proceeding,  upon  a  Jury  Impaneled  In 
another  pPocee<Hng  of  the  same  character, 
was  cmrtenplated,  considered,  or  discussed  In 
that  case.  Not  only  doea  that  case  not  sup- 
port appellanti^  eontwtlort  that  the  verdict 
or  award  In  the  prior  proceeding  against  ap- 
pellants' property  should  determine  the 
amount  of  the  Jn^ment  In  the  present  pro- 
ceeding, but  the  proposition  of  law  which 
the  opinion  dees  assert,  also  urged  upon  our 
consideration  by  appellants^  that  a  mun1cIpa^ 
ity  In  this  state  should  be  denied  the  right 
to  proaounce  a  particular  property  sought  to 
be  condemned  necessary  or  unnecessary,  ac- 
cording i»  the  terms  at  which  It  may  be  a<> 
quired,  has  beei>  ex[H^sIy  disapproved  by 
this  conrt  Simpson  t.  K.  0.,  Ill  Mo.  243, 
20  8.  W.  3S. 

It  will  be'  sufficient,  without  further  com- 
ment upon  the  numerous  authorltiw  cited  by 
appellants,  to  say  that  none  go  further  than 
to  hold  thai,  where  there  Is  a  vaHd,  sub- 
sisting, and  final  Judgment  In  condemnation 
proceedings,  unappealed  from,  not  vacated,  or 
set  aside,  such  former  proceeding  or  Judg- 
ment therein  may  be  Interposed  as  to  bar 
the  prosecution  of  a  new  proceeding  for  the 
condemnation  of  the  same  property  tor  the 
same  purpose  by  the  same  corporation.  None 
have  gone  to  the  extent  of  holding  that  in  a 
second  proceeding,  whether  barred  or  not  bar- 
red by  a  former  proceeding,  the  verdict  or 
Judgment  ot  the  former  proceeding  may  be 
made  the  bftsls  for  a  verdict  and  Judgment  in 
the  latter  proceeding,  as  appellants  sought  to 
have  the  court  do  for  them  in  this  proceed- 
ing. 

Seeing  no  error  In  the  action  of  the  trial 
cwart  striking  out  appellants'  answer  filed, 
and  nothing  appearing  to  indicate  that  ap- 
pellants have  been  aggrieved  by  the  award 
made  to  tbem  at  the  present  tequest.  the 
Judgment  of  the  drcult  court  Hill  be  At- 
0rmed.  Alt  cddcut. 


8TA.TIQ  T.  KSNNEDY. 
(SnpreiDft  Oonrt  of  Missouri,  DlvMon  NOb  S. 
July  S.  1903.) 

HOMICIDB— OONSPIBACT— EVIDHNCB— ADMiaSI- 
BILirr  OF  STATEMENTS   OF  CO-CONSPIRA- 
TORS—INSTRUCTIONS  —  TRIAL  —  PROSBCUT- 
INO  ATTORN  EY—KBPLT  STATEMENT. 
1.  Under  Uev.  St.  1»09,  f  2U27,  providing 
that,  after  a  jury  is  sworu,  the  prosecuting  at- 
torney must  Btate  the  case  and  offer  the  evi- 
dence In  support  of  the  prosecution,  and  then 
the  defendaai  or  his  conniBri  may  state  his  de> 
fcnse  and  offer  evidence  in  support  thereof,  and 


the  parlies  may  then  respectively  off'er  rebut- 
ting testimony,  it  was  prejudicial  error  to  per- 
mit the  prosecoting  attorney  to  mate  a  reply 
to  the  statement  of  defendant'B  attoroey,  and 
attack  defendant's  character;  the  statement  of 
the  defense  containing  no  inttmatloD  tiiat  de- 
fendant would  testify  and  put  her  character  in- 
issue,  and  defeudant  not  t^tifying  nor  pottlnc 
her  character  In  issue. 

2.  Ou  a  trial  for  murder,  under  an  Indict- 
ment whlcK  charges  defendant  alone  with  the 
crime,  and  contains  do  averment  of  a  conspiracy 
between  her  and  third  persons  to  commit  the 
crime,  evidence  showing  the  couspimcr  Is  ad- 
missible. 

8.  Where  a  craspiracy  to  tbg  Bstfsfoctfen  eC 

the  trial  judge  is  shown  to  have  existed,  the 
stat^ents  and  acts  of  each  conspirator,  mada 
or  doue  in  pursuance  of  the  common  design  prior 
to  the  commiuion  of  tfte  crime,  may  be  ahowm 
against  the  others  on  tiieir  trial  for  the  crtnm. 

4.  Where,  on  a  prosecutloD  fbr  murder,  it 
was  shown  that  more  tlian  two  months  befOr* 
the  killing  a  conspiracy  existed  between  defend- 
ant, her  father,  and  brothers  to  kill  decedent 
if  he  did  not  marry  defendant,  evidence  thatr 
while  the  conspirators  and  decedent  were  la 
the  recorder's  olHce  to  procure  a  marriage  li- 
cense, the  father  said  to  decedent,  when  at- 
tempting to  go  over  to  a  newspaper  reporter  la 
the  olflce,  "No,  you  don't;  this  isn't  over  yet," 
did  not  tend  to  show  a  conspiracy  between  de- 
fendant and  her  father  to  murder  the  decedent 
if  he  did  not  live  with  defendant  after  the  mat^ 
riage,  which  occurred  on  the  day  the  license 
was  issued. 

5.  Evidence  that  after  the  maxriage  of  d0> 
fendant  and  decedent  the  father  preseiited  t» 
decedent  a  bill  for  a  month's  board  of  defend- 
ant, and  asked  payment,  and,  on  decedent'p  re- 
fupal  to  pay,  toe  father  said  be  woald  show 
what  a  low-down  man  decedent  was,  and  that 
he  did  not  deserve  to  live,  did  not  tend  to  prove 
a  conspiracy  between  defeudant  and  her  father 
to  kill  decedent  if  he  did  not  live  with  defend- 
ant 

6.  The  evidence  was  Inadmissible  against  de- 
fendant, who  was  not  preHeut  at  the  time  and 
knew  uDthiog  about  the  bill  for  board. 

7.  Evidence  that  on  the  evening,  of  the  kill- 
ing,  and  shortly  prior  thereto,  defendant,  her- 
father,  and  brothers  met  at  the  father's  potA 
room  and  had  a  conversatitm.  and  that  after- 
wards defendant  and  one  of  the  brothers  had  a, 
conversation  in  the  hall  outside,  without  showing 
what  the  conversation  was  about,  did  not  tand 
tn  show  a  conspiracy  between  them  to  kill  de- 
cedent. 

8.  Where  no  conspiracy  was  shown  to-  exist 
between  defendant,  on  trial  for  murder,  and  hn 
father  and  a  brother  to  kill  decedent,  it  waa 
error  to  admit  in  evidence  the  statements  madb 
by  the  father  and  brother  with  respect  to  the 
killing. 

Q.  Where,  on  a  trial  for  murder,  resulting  In 
a  conviction  of  murder  In  the  second  degree, 
the  court  erroneously  admitted  teatimouy  of 
statements  of  the  father  and  brother  of  defwd- 
aut  which  tended  to  show  thoit  the  homicide 
was  committed  with  malice  and  dellberatioi^ 
where  but  for  sneh  evidence  defendant  might 
have  been  found  guilty  of  manslaDgltter  merdy, 
the  error  was  prejudicial. 

10.  The  declaration  of  a  conspirator  to  a  honk- 
fcide,  made  after  the  homicide,  la  inadmissiblr 
against  a  co-conspirator. 

11.  On  a  prosecution  for  murder,  eridenos  la 
chief  tendina  to  show  that  defendant  was. 
guilty  of  unchaste  conduct,  and  tending  to  at- 
tack her  character  by  specific  acts  of  immorality 
in  her  associations  with  a  tUrd  pasaon,  was- 
inadmissible. 

12.  On  a  prosecution  for  murder,  the  petitlM 
by  decedent  for  the  annulment  of  his  marriags 
to  defendant  was  not  competent  evidrace. 
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13.  Under  Rct.  St.  tm,  I  4658,  proridins  that 
a  physician  ahall  be  incompetent  to  testify  con- 
cerning any  information  acquired  from  any 
(uiticut  while  attending  him  in  a  profeesional 
•capacity,  and  which  loformaUon  was  necetsary 
to  enable  him  to  prescribe  for  the  patient,  a 
Shyeician,  orer  the  objection  of  a  patient,  cath 
not  testify  to  conversntions  with  her,  in  tbe  ab- 
«ctice  of  a  diowing  tliat  the  coaversation  relafr 
«d  to  intormatfm  not  necessary  for  the  phyei- 
«ian  in  order  to  prescribe  for  the  patient;  il 
being  presumed  that  such  information  was  neo 

14.  Where,  on  a  prosecution  for  murder,  evU 
•deuce  of  the  statemeota  and  acta  of  third  per- 
sons were  admitted  in  evidence  on  the  theory 
•that  a  conspiracy  to  murder  decedent  existed 
lietween  defendant  and  the  third  persons,  the 
xiourt  should  instmct  tbe  jury  that,  if  a  con~ 
spiracy  was  proven,  then  the  evidmce  of  th<i 
declarations  and  acta  of  the  third  persons  might 
be  considered  in  considering  the  guilt  or  inno- 
cence of  defendanL 

Ifi.  Where,  on  a  trial  for  murder,  the  court 
announced  that  the  question  of  conspiracy  be- 
•tween  accused  and  tnird  persons  was  one  of 
fact  for  the  jury  to  decide,  and  of  its  own  voli- 
tion instructed  tbe  jnr^r,  it  was  unnecessary  for 
defmdant  to  aslc  for  instrnctiooa  on  the  ques- 
tion of  cooftpiracy,  or  to  call  the  court's  at* 
tention  to  the  fact  that  it  failed  to  Instmct 
thereon. 

16.  Under  Ber.  St.  1889.  |  ^7,  requiring 
the  court  to  instruct  on  all  questions  of  law, 
Aud  declaring  that  a  failure  to  so  instruct  tn 
<ai>es  of  felony  shall  be  a  cauee  for  granting  a 
new  trial  in  case  of  conviction,  on  a  prosecu- 
tion for  murder,  the  failure  of  the  court  to  in- 
struct that  the  question  of  a  conspiracy  be- 
tween defendant  and  third  persons  to  kill  de- 
cedent was  for  the  jury,  and  that  they  must 
find  the  existence  of  the  conspiracy  before  they 
could  consider  the  e^'idence  of  the  statements 
and  acts  of  the  third  persons,  was  vror, 

Oantt,  J.,  dissenting. 

Appeal  from  Criminal  Court,  JackBon  Coun- 
ty; .Tno,  W.  Woftord,  Judge. 

Lulu  Kennedy  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  Reversed. 

Chas.  H.  Nearlng,  Blake  L,  Woodson,  and 
^hos.  J.  Mastin,  for  appellant  The  Attor- 
ney General,  for  the  State. 

BURGESS^  J.  At  the  April  term,  1901,  of 
the  'criminal  court  of  Jackson  county,  the 
•defendant  was  convicted  of  murder  In  the 
-second  degree,  and  her  punishment  fixed  at 
10  years'  imprisonment  in  the  penitentiary, 
under  an  Indictment  theretofore  presented 
by  the  grand  Jury  of  said  county  charging 
ber  with  murder  in  the  first  degree  for  hav- 
ing at  said  county,  on  the  10th  day  of  Jan- 
uary. 1901.  shot  and  killed  with  a  pistol 
ber  husband,  Philip  H.  Kennedy.  In  due 
time  defendant  presented  motion  for  new 
trial,  which  being  overruled,  -she  saved  her 
exception,  and  brings  the  case  to  this  court 
by  appeal  for  review. 

The  defense  was  insanity;  the  homicide 
being  admitted.  The  salient  facts  which 
led  to  the  killing  are  about  aa  follows: 

The  defendant  was  about  23  years  of  age 
at  the  time  of  the  homicide,  and  lived  with 
ber  parents  and  two  brothers,  Charles  Wil- 
liam and  Albert  K.  Prince,  commonly  called 
"Bert."  The  deceased,  Philip  H.  Kennedy, 
'waa  about  80  yean  of  age  at  that  time,  and 


was  employed  as  clerk  and  Kll<dtor  tn  tli« 

Merchants'  Dispatch  Transportation  Compa- 
ny, with  offices  on  the  second  fioor  of  tbe 
New  Ridge  Building,  situated  on  the  east 
side  of  Main  street  between  Ninth  and  Tenth, 
Kansas  City.  He  lived  with  his  father, 
mother,  brother,  and  sister.  The  defendant 
and  the  deceased  had  been  acquainted  for 
about  two  years  prior  to  tbe  kllllDg,  and  in 
the  latter  part  of  1899  and  the  early  part  of 
1900  the  deceased  called  on  the  defendant 
frequently  at  her  home  and  at  the  place 
where  she  worked.  In  the  month  of  April, 
1900,  Will,  the  brother  of  the  defendant, 
noticed  the  attention  of  the  deceased  to  the 
defendant,  went  to  him,  and  asked  him  if  bis 
Intentions  were  serious.  On  being  answered 
in  the  negative,  WIU  Prince  requested  Mr. 
Kennedy  to  cease  calling  on  his  sister,  and 
after  that  time  the  evidence  discloses  that 
they  were  together  but  twice  until  the  4th 
day  of  December,  1800.  On  December  4. 
1900,  the  deceased  was  called  by  telephone, 
while  in  his  office  In  the  Ridge  Building,  and 
asked  to  go  at  once  to  the  office  of  Carles 
H.  Nearlng,  a  lawyer  lu  the  Nelson  Build- 
ing, at  Missouri  avemie  and  Main  street,  on 
important  business.  Kennedy  went  to  Mr. 
Nearlng's  office,  and  was  there  informed  by 
Mr.  Nearlng  that  he  would  have  to  marry 
Lulu  Prince  or  ber  father  would  kill  him. 
Kennedy  Informed  Nearlng  that  th^e  was 
no  reason  why  he  should  marry  Lulu  Prince, 
and  that,  besides,  be  was  engaged  to  marry 
another  woman.  He  left  Mr.  Hearing's  of- 
fice, went  out  Into  the  hall,  and  there  met 
a  W.  Prince  and  Will  Prince  and  the  de- 
fendant On  that  morning,  before  going  to 
Nearlng's  office,  WUl  Prince  bad  oiled  up  his 
pistol,  and  put  it  In  his  pocket  D.  W.  Prince 
and  Will  Prince  told  Kennedy  that,  unless 
he  married  the  defendant  at  once,  he  would 
be  a  dead  man  In  five  minutes.  He  then 
went  with  the  defendant,  her  father,  and 
brother  to  the  recorder's  office  for  a  mar- 
riage license,  which  he  procured;  and  he 
and  defendant  then  went  before  Judge  Gib- 
son and  were  married,  through  threats  of 
Tlolence  to  deceased  by  her  father  and  broth- 
er. The  parties  then  left  the  courthouse: 
Mr,  Kennedy  returning  to  tbe  office  where 
he  worked.  That  evening  Kennedy  visited 
the  Prince  household,  but  slept  at  his  own 
home,  as  he  continued  to  do  up  to  the  time 
he  was  killed.  So  far  as  the  evidence  dis- 
closes, he  did  not  see  the  defendant  again 
•up  to  the  time  of  the  homicide.  In  convo^ 
sation  with  Mr.  Bullene,  he  asked  the  de- 
fendant what  was  the  cause  of  the  forced 
marriage,  and  she  informed  him  that  It  was 
because  Kennedy  had  been  engaged  to  mar- 
ry her  and  was  about  to  marry  another  wo- 
man. He  asked  her  if  there  had  been  any 
Inthnacy  between  them,  and  she  replied  that 
there  had  not  He  asked  her  why  it  was 
that  she  wanted  to  marry  a  man  wfao  wanted 
to  marry  another  girl,  and  she  replied  that 
**riie  wanted  her  nrenge."  A  day  or  two 
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before,  sbe  called  on  the  dty  editor  of  the 
Star,  Capt.  Wade  Mountfort,  and  asked  blm 
to  publisb  the  marriage  Itcenae.  She  said 
that  Kennedy  had  been  forced  to  marry  her 
because  be  had  tried  to  jUt  her,  and  she  said 
•  that  she  wanted  htm  to  get  some  notoriety, 
and  that  she  wanted  him  roasted.  On  the 
Saturday  evening  following  the  marriage 
the  defendant  and  Will  Prince  called  again 
at  the  Star  office,  saw  Mountfort,  and  re- 
quested that  an  article  be  published  In  the 
Star  to  the  effect  that  the  marriage  had  been 
brought  about  by  the- fact  that  Kennedy  was 
about  to  marry  another  girl  after  having 
been  engaged  to  Luiu  Prince.  Will  Prince 
stalL-d  in  the  defendant's  presence  that  the 
marriage  was  a  forced  marriage,  but  that  he 
didn't  want  that  fact  published,  as  it  would 
annul  it;  and  he  further  stated  that  there 
never  had  been  any  intimacy  between  the 
defendant  and  Kennedy.  It  was  finally  pro- 
posed by  Mountfort  that  Bnllene  accompany 
Prince  and  his  sister  to  Kennedy's  house  to 
verify  their  story,  and  in  response  to  this 
suggestion  Prince  assented,  saying:  "I  have 
had  one  round  with  that  fellow.  I  gave  Mm 
hla  choice  of  marrying  the  girl  or  going  to 
bell,  and  he  chose  to  marry  her."  He  called 
Kennedy  a  puppy  and  a  coward,  and  other 
offensive  names,  and  said  that  he  did  not 
deserve  to  live.  Will  Prince,  the  defendant, 
and  Bullene  started  on  the  street  car  for  the 
Kennedy  house,  and  on  the  way  oat  Will 
Prince  and  the  defendant  proposed  to  Bul- 
lene that  be  call  Kennedy  out  on  tbe  porch, 
while  he  and  the  defendant  stand  around 
tbe  corner  of  the  house.  This  Bullene  re- 
fused to  do,  and  Prince  and  bis  sister  re- 
mained in  tbe  street,  while  Bullene  entered 
the  bouse  and  had  a  conversation  with  Ken- 
nedy. From  the  day  of  tbe  forced  marriage, 
December  4th,  up  to  the  day  of  the  killing, 
January  10,  1901,  Will  Prince,  Bert  Prince, 
and  C.  W.  Prince  had  converBatlons  with  sev- 
eral parties  In  which  covert  tbreats,  besides 
those  already  mentioned,  were  made  against 
Kennedy,  and  statements  made  In  reference 
to  the  relations  between  bim  and  the  defend- 
ant, her  father,  and  brothers.  Four  or  five 
days  after  the  forced  marriage.  R.  J.  Costel- 
lo,  deputy  recorder,  who  issued  tbe  marriage 
license,  met  C.  W.  Prince,  and  asked  him  how 
tbe  couple  were  getting  along.  C.  W.  Prince 
aald  that  the  young  lady  was  at  home  with 
blm.  Oostello  replied  that  it  would  only  be 
a  question  of  time  until  Kennedy  got  a  di- 
vorce, and  C.  W.  Prince  said:  "I  would  like 
to  see  blm  get  a  divorce.  He  is  dealing  with 
the  old  man  now,  and  he  isn't  so  old  he 
couldn't  take  care  of  himself."  About  a 
week  or  ten  days  before  the  killing  Costello 
again  met  Prince  on  the  street  car,  and  asked 
him  again  how  they  (the  defendant  and  de- 
ceased) were  getting  along,  and  0.  W.  Prince 
replied  that  Kennedy  wasn't  doing  the  right 
thing,  to  which  Costello  replied,  "That  boy 
will  never  live  with  your  daughter,"  and  GL 
W.  Prince  answered  blm  by  saying,  "He  had 


better  do  the  right  thing,  or  tbe  papers  wflV 
have  something  to  write  about." 

On  the  evening  of  January  8,  1901,  Ken- 
nedy filed  in  tbe  drcuit  court  of  Jackson 
county  a  petition  seeking  to  annul  the  mar- 
riage into  which  he  had  been  forced  to  enter. 
The  filing  of  this  suit  was  published  In  tbe 
morning  and  evening  papers  of  tbe  9tb,  bat 
the  summons  was  never  served.  About 
on  tbe  evening  of  January  0th  Will  Prince 
was  seen  walking  around  on  tbe  second  Hoor 
of  the  New  Ridge  Building  at  and  near  the 
place  where,  on  tbe  evening  of  the  next  dnyv 
the  killing  took  place.  Tbe  same  evening  the- 
defendant  was  also  seen  in  the  New  Rldge- 
BuUdlng,  on  the  stairway  between  the  sec- 
ond and  third  fioor,  from  which  place  ooe 
could  see  into  the  office  In  which  Kennedr 
was  employed.  That  evening,  between  5  an* 
6  o'clock,  the  defendant  met  Steve  O'Grady, 
a  newspaper  reporter  on  the  Kansas  Cltr 
World,  at  Rloksecker's  cigar  store,  at  Ninth 
and  Walnut,  where  she  was  waiting  for  a 
telephone  message  from  some  one,  or  else- 
trying  to  call  some  one  by  telephone.  St» 
had  a  conversation  with  O'Qrady,  an 
qualntance,  and  in  this  conversation  O'Grsdy 
asked  her  what  was  the  cause  of  the  forcecb 
marriage— If  she  and  Kennedy  had  been  1d> 
timate.  She  said  there  bad  been  no  intimacy 
between  them,  but  that  Kennedy  had  been- 
going  with  her  and  was  abont  to  marry  ai>- 
other  girl,  and  that  she  "had  beat  her  to  It," 
or  "bad  beat  her  time."  O'Grady  asked  her 
what  sbe  was  going  to  do  abont  the  annul- 
ment suit,  and  she  answered  "that  her  time 
would  come  to  get  even,"  or  "to  get  her  re- 
venge." He  asked  her  if  It  would  be  sooiin. 
and  sbe  said  it  would. 

On  January  10th  Bert,  Will,  and  C.  W:. 
Prince  left  home  at  different  times  In  the- 
morning.  Beri  went  to  tbe  New  Ridge  Bulld> 
Ing  some  time  betwetm  8  and  11  o'clock  on^ 
that  morning.  Will  returned  home  at  the 
noon  hour,  and  ate  lunch  with  hla  sister. 
They  left  the  bouse  togetb^,  or  else  Joined 
each  other  shortly  after,  and  were  seen  walk-  - 
ing  together  west  on  Eleventh  street,  be- 
tween Park  and  Olive.  When  about  midway 
between  these  streets  Will  handed  the  de- 
fendant something  which  stie  retained.  At 
Eleventh  and  Brooklyn  tbe  defendant  got  on- 
to an  electric  car,  and  as  she  did  so  her 
brother  made  some  remark  to  her,  to  which, 
she  replied,  "All  right."  This  occurred  about 
3  o'clock.  Will  went  direct  to  his  fatber's- 
pool  hall  in  the  Exchange  Building,  to  whlcb 
place  defendant  came  shortly  afterwards.. 
She  went  into  the  pool  hall,  and  had  a  con- 
versation with  her  fatha*  and  her  two  broth- 
ers, Bert  and  WUl,  after  which  she  and  Will 
went  out  into  tbe  hall  and  held  a  conversa- 
tion for  IS  or  20  minutes,  after  Which  she 
left  At  abont  4:30  o'clock  Bert  appeared  at 
the  fire  department  headquarters  on  the  east 
side  of  Walnut  street,  between  Eighth  anA 
Ninth,  one  block  north  of  the  Ridge  Building. 
He  left  there,  going  soutb,  acrou  Xiutb 
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•tnet,  la  tbe  dlcectloD  of  tte  Bldga  BnUdlng. 
Betwe«i  4:30  and  S  o'clock  lie  and  the  de- 
Xendant  were  seen  eneaged  In  oonrenntlon  in 
the  tmllway  -of  tbe  Bidge  Building  on  the 
tliird  floor.  Tbej  separated,  she  going  to  Ut. 
CrosB'  office  in  the  filalto  Building,  a  htook 
•Bd  a  half  eaat,  wlUle  Bert  took  the  eteTator 
«■  the  thlFd  floor,  riding  to  tbe  first  flow,  and 
went  oat  of  the  Main  street  entrance.  Some 
Ume  between  4:80  and  0  o'clock  tlie  defead- 
ant  called  at  Dr.  Gtobb'  office,  and  told  him 
■he  was  net  Mrs.  Caae  Patten,  whom  she 
had  repreaented  herself  to  be  on  ber  previous 
visits,  but  tliat  her  name  was  Bira,  Kennedy; 
tiiat  theatorr  ahe  told  him  on  tbe  occasion  of 
her  last  visit  to  the  effect  that  she  had  gotten 
rid  of  her  ciiild  by  an  alMrtloa,  waa  not  true, 
and  that  she  was  still  hi  a  pregnant  oondltion- 
She  requested  the  doctor  to  go  to  Mr.  Kea- 
■edtr's  office,  and  tell  Iiim  that  she  was  In 
the  same  condition  tliat  she  had  been  in. 
The  doctw  at  first  refused  to  go,  and  said 
that  he  would  telephone  to  Mr.  Kennedy  to 
ctme  to  bis  office.  He  did  telephone  to  Mr. 
Kenaedy,  but  Kennedy  Inforned  him  that 
he  could  not  leave  his  office  until  after  6 
•*<dock.  The  defendant  again  requested  the 
doctor  to  go  and  see  Mr.  Kemedy,  and  urged 
Um  to  do  80,  saying  ttaat  It  would  be  a  great 
fitvor,  as  tbe  papers  in  the  anrndment  suit 
would  be  served  that  night,  and  then  she 
.added:  "Hy  father  will  make  me  flgbt  tide 
suit,  and  everythUig  will  come  out."  She  al- 
w  said.  In  ui^ing  the  doctor  to  go  and  see 
Kenpedy,  "  'I  am  afraid  my  f atbo:  and  broth- 
cra  win  hurt  him.'  I  don't  remember,  which 
ahe  said^-faarm  or  shoot  talm,  or  do  some  dam- 
age to  him."  He  asked  her  what  was  the 
great  hurry  of  having  tbe  matter  attended  to 
that  night,  and  she  replied  that  "tbe  papers 
■win  he  served  to-nlgbt,  and  it  mrnrt  be  at- 
teadMl  to  thia  evening."*  The  defendant  was 
in  and  out  of  the  doctor's  office  three  times 
tliat  afternoon,  and  after  he  consented  to  go 
she  left,  and  he,  after  attending  to  some  mat- 
texs  at  hte  office,  followed.  It  was  about  45 
minutes  after  her  first  call  tiiat  tbe  doctor 
started  f»m  his  office  In  the  Rialto  Building 
for  the  Bldge  Building.  He  entered  the 
Bfdge  Building  at  the  Wahiut  street  entnuic4 
which  18  on  a  level  with  the  third  floor  of  the 
■ew  Bldge  Building,  and  waited  tbrongh  the 
hall  to  tbe  stairway  leading  ftom  the  third 
floor  down  to  the  second  floor,  on  which  floor 
Mr.  Kennedy  worked.  Bie  met  the  defend- 
ant at  the  top  of  tbe  steira  on  the  tlilrd  floor, 
and  stopped  and  conversed  with  h&  a  mo- 
ment She  said  to  him,  "You  go  down  and 
see  him,  and  then  I  will  come  down."  Sbe^ 
however,  preceded  Dr.  Cross  down  the  stair- 
way, and  stepped  back  Into  tbe  eoiridor  to- 
ward the  east  so  she  couldn't  be  seen  from 
the  ^trance  of  tbe  office  of  the  Merchanti^ 
Dispatch  Transportation  Company.  Dr. 
Cross  came  down  tbe  atalra,  went  to  tbe  door 
ut  the  office,  and  asked  for  Mr.  Kennedy,  who 
was  called  to  tbe  ^r  by  Roland  Butler,  and 


be  (Kennedy)  stepped  out  tafto  ttie  ball.  As 
Mr.  Kenaedy  stepped  out  In  the  hall,  he  waa 
addressed  by  Dr.  Gross,  and  Just  then  Roland 
Butlw,  who  was  looking  through  a  crack  to 
tbe  door,  noticed  the  d^endant  abroach  iSx. 
Kennedy  and  Dr.  CkMb,  ontnttoning  her 
Jacket  When  she  saw  Butler  she  stuped 
back.  Dr.  Cross  told  Mr.  Kennedy  what  the 
defendant  had  requested  h<wr>  to  tdl  him,  and 
Just  then  tbe  defendant  vbepptO.  no  to  ttaeoL 
She  said  to  filr.  Kumedy,  "Walt  a  minate;  I 
Want  to  talk  to  yon."  Kennedy  replied,  "I 
havoi't  got  auythlBK  to  say  to  yon."  She 
then  said,  "Are  you  gtdng  to  live  with  mef* 
and  be  answered,  "Ng."  While  tbeae  ques- 
tions WW*  b^ng  artad  and  answered.  Dr. 
Cross  turned  to  tbe  sonth  to  go  toward  the 
ctovator.  Koinedy  and  the  defendant  had 
moved  away  a  few  steps  east  In  llie  hall. 
Dr.  CIraas  bad  gone  not  onr  im  feet  whien  be 
beard  tbe  regiot't  of  tbe  revolver.  Whux  the 
defeada^  b^on  to  shoot  Kenaedy  turned 
toward  tbe  west  and  atarted  toe  the  door  of 
the  office;  ibe  defendant  ewtlnntog  to  fire 
very  Cast  Tom  Kenaedy,  tiie  brothw  of  tb* 
deceased,  and  Boland  Butler,  tbe  stenog- 
rapher, rushed  out  of  the  office  as  qulcUy  ae 
poselbie.  Tom  Kennedy  grabbed  the  d^Cendr 
ant  Just  as  she  fired  tbe  last  shot,  and  Uuf 
fell  to  tbe  floor;  she  ottering  a  scream  as 
they  fell.  Just  as  Tom  Kennedy  grabbed 
Mrs.  Koinedy,  he  was  strack  fn»n  behind  a 
blow  by  Will  Prince,  who  aiqwared  Imme- 
diately upon  the  scene  of  the  tragedy.  Tom 
Kennedy  sprang  to  his  feet  and  grappled 
with  WUI  Prince,  and  with  tbe  aaatstanee  of 
two  otiiera,  wtM  had  mshed  oat  of  the  office, 
pndnd  him  against  tbe  walL  Prluoe  said  to 
Tom  Kennedy,  "Who  In  the  bell  are  yon?" 
and  Kennedy  answered,  "Tes,  who  to  the  hell 
are  you?"  to  whlA  Prinoe  answered  by  say- 
tog,  *T  thought  yoB  ware  striking  a  lady." 
The  defendant  then  tamed  to  the  three  men 
who  were  holding  Will  Prince,  struggling  to 
get  away,  and  said,  "Turn  that  man  loose; 
it  was  I  who  did  the  dKmUng.**  No  sign  of 
recognition  paaaed  between  the  defendant 
and  her  brother.  Prince  waa  then  released, 
as  he  was  not  reoognlaed  at  tbe  time^  and 
left  his  bat  which  had  fallen  off  to  the 
acrlmmag^  and  ran  opetairs  to  the  third  floor, 
down  tbe  ball,  and  out  the  Watoot  street  ea- 
teance.  Kennedy  got  just  Inside  the  <^ce, 
uttering  the  worOa,  "It  wasn't  ber  gun  tbat 
did  it"  and  tell  dead.  He  bad  been  hit  Six 
times,  the  nnmbw  of  shots  fired.  One  of  tbe 
shots  altered  from  the  front  of  his  body,  one 
from  the  side,  two  to  the  back,  one  pierced 
bis  ear,  and  tbe  other  struck  his  fortiiead.  J. 
J.  Monntjoy  was  stondtog  to  fbe  east  and 
west  hallway  on  the  third  flow,  about  80 
feet  east  of  and  tedng  tbe  stairway  leading 
from  the  tlUrd  to  the  second  floor,  at  the  time 
bis  attention  was  attracted  to  tbe  shooting, 
and  saw  Will  Prince  stn^gUng  with  those 
who  were  holding  him  when  he  reached  the 
top  of  the  Btotrs  on  the  third  floor.  Tomlln* 
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son  and  Elncald  were  In  a  prtntTng  office 
withlc  a  few  feet  of  tbe  door,  about  5D  fe6t 
east  ot  the  place  of  tbe  killing. 

The  defendant  stated  In  conversation  with 
the  police  matron,  Mrs.  Fettle  Sloore,  after 
the  shooting,  that  she  went  to  the  Bldge 
Building  to  talk  to  the  deceased;  that  he  re- 
fused to  talk  to  her,  and  pushed  or  brushed 
her  aside;  and  that  she  lost  her  temper  and 
shot  him.  The  defendant  was  visited  that 
evening  at  the  police  station  by  her  father 
and  brother  Bert  Will  Prince  clainled  his 
hat  when  It  was  Identified  at  the  coroner's 
Incluest.  Before  tbe  defendant  was  seen  by 
her  father  and  brother,  she  told  tSre.  Moote 
that  she  was  afraid  her  father  would  ndt 
speak  to  her;  but  when  her  father  and  Bert 
came  to  the  police  matron's  room  they  and 
the  defendant  ^eeted  each  6ther  .pleasantly, 
<kinv6rsed  In  low  tones,  and  'laughed  an'd 
nulled  while  talking.  Her  taia'nn^r  a:nd  ap- 
pearance at  the  police  'station,  whfire  she  re- 
mained from  Thursday  evening 'to  ^dturda'y 
afternoon,  was  cool  and  Collected,  and  It  was 
shown  by 'the  testimony  of  Mrs.  ^odre,  who 
was  the  mother  of  11  (ihlldr^n,  that  the  de- 
fendont  suffered  no  miscarriage  while  In  her 
charge,  and  showed-  no  signs  or  symptonu 
of  pregnhncy.  It  was  shown  by  the  testimo- 
ny of  Dr.  Boarman,  the  Jail  phyWcIan,  who 
saw  the  defendant  almost  daily  from  Janu- 
ary 12tta  to  June  l2th,  that  she  suffered  no 
mlBcarHage  while  In  the  county  Jail,  and 
Showed  no  signs  or  symptoms  of -pregnancy. 
This  was  In  substance  the  case  In  chief  ma'dis 
by  the  ata:te.  The  defendant  did  not  take  the 
stand  In  her  own  behalf. 

The  evidence  upon  thfe  part  ot  the  defense 
tended  'to  Show  that  Kennedy  began  pay- 
ing attention  to  defendant  about  two  years 
before  the  homicide,  and  under  promise  of 
marriage  bfe  debauched  her.  From  the  IJlIcIt 
Intercourse  between  them  she  became  preg- 
nant, and  he  had  her  go  away;  but  she  re- 
turned. This  was  during  the  year  1899,  but 
that  thereafter,  early  in  the  yeat  l90O.  he 
began  fo  treat  her  with  Indifference,  In  conse- 
quence tit  which  she  became  very  8ad,  low- 
spirited,  and  cried  a  great  deal.  Upon  In- 
veBtlgatltfn  by  her  father,  lie  'leaded  from 
her  thait  Kennedy  had  maintained  criminal 
relations  with  her  under  promise  of  mar- 
riage. Her  father  and  brother  "Will  Prince 
then  MOipelleQ  Kennedy  by  threats  of  vio- 
lence to  marry  h^r;  but  he  refused  to  live 
■with  "htfr,  and  In  "a  few  days  "brought  suit 
against  h^  for  ah  annulment  o'f  the  mar- 
rl&ge.  She  askfed  him  to  live  with  "her,  (f 
duly  Wr  a  short  time,  until  she  Could  ll^e 
her  trouble  flowh,  and  then  was  willing  to  le't 
hlto  dbtain  a  WvofCe,  If  he  desired.  This  be 
refused'to  do.  She  continued  to  become  more 
moody  "and  'Worried.  On  Saturday,  January 
Btb,  Ae  W6nt  down  town.  She  came  home 
and  went  to  her  room.  When  she  was  called 
fbr  supper,  she  did  not  respond.  A  servant 
went  to  her  room,  and  found  her  on  the  bed 
aytng.   In  about  half  an  bour  the  servant 


went  back,  and  found  her  Very  sick.  A  doc- 
tor was  called,  who  descrlbea  her  condition 
as  follows:  "She  was  ill  and  restless,  and 
complained  of  having  lost  sleep,  with  dilated 
pitplls.  Her  appearance  was  unusual.  It 
was  an  unusual  appearance."  She  was  con- 
fined  to 'her  bed  until  Tuesday.  Meanwhile 
a  slilt'for  divorce  had  been  filed  by  Mr.  Ken- 
nedy. ."She  came'home  about  noon,  went  Into 
'the  kitchen,  laid  her  head  upon  the  table, 
commenced  trying,  and  cried  for  half  an 
hour.  That  night  she  was  unable  to  sleep, 
and  talked  of  Kennedy  and  his  wrong  to 
her.  ^he  next  morning  she  did  not  get  up 
early, '^nd  remained  around  home  until  after 
lUhcheon.  "^he  then  dressed  and  weut  down 
town.  Learning  of  this  suit,  she  went  to  the 
office  of  Dr.  Cross,  and,  while  she  had  stated 
to  him  6h  a  'former  occasion  that  she  was 
Mrs. 'CaSe 't*'atf en  and  thought  she  was  preg- 
hitfilt,  ^e  stated  to  him  that  this  was  not 
'BO,  that  she  was  "lllrs.  Kennedy,  and  wanted 
him'to  teiliCennedy  that  she  said  she  was  in 
tbe  'dame  condition  that  she  had  been  aU  the 
time.  'On  the  ilay  of  the  homicide,  and  a  few 
mliiut^^  before  It  occurred,  she  was  In  Dr. 
Cross'  idtece,  and  at  her  request  he  went  to 
see  Kennedy  fdr  her,  when  the  homldde  oc- 
curred as  before  stated.  Other  facts  will  t>e 
herearter  stated  in  course  of  the  (pinion. 

The  court  Instructed  for  morder  In  the 
'flr^  land  second  degrees  and  manslaughtm 
'in 'the  fourth  degree. 

I  shall  not  undertake  in  this  opinion  to  call 
tttt^ntlon  to  the  many  errors  with  which  this 
record  abounds,  nor  to  say  that  defendant  Is 
not  guilty,  under  the  facts  and  law,  of  some 
criminal  offense;  but  I  shall  try  to  satisfy 
the  Unbiased  mind,  however  enormous  tbe 
crime  with  which  defendant  stands  charged, 
that  she  did  not  have  a  fair  and  Impartial 
trial,  but  was  manifestly  convicted  in  utter 
disregard  In  many  respects  of  the  law  In  re- 
gard to  criminal  prosecutions. 

In  the  first  place,  notwlthatandmg  the  atat- 
nte  (section  2(^7,  Bev.  St  1898)  provides 
that,  after  the  Jury  Is  Impaneled  and  swoni, 
the  prosecuting  attorney  must  state  the  case 
and  ofrer  the  evidence  In  support  of  the 
prosecution,  and.  second,  the  defendant  or 
bis  counsel  may  then  state  bis  defense  and 
offer  evidence  In  support  thereof,  and  the 
parties  may  then  respectively  offer  rebutting 
testimony,  the  prosecuting  attorney  was  per- 
mitted to  make  two  statements— an  opening 
statement,  and  a  reply  statement  to  the 
statement  in  belialf  of  the  defendant— and 
in  the  latter,  over  the  objection  and  excep- 
tion of  defendant  was  permitted  to  make 
an  assault  upon  defendant's  character,  and 
to  state,  "If  evidence  in  support  of  the  con- 
tention suggested  by  defendant's  counsel  is 
brought  before  you,  the  state  In  rebuttal 
win  Introduce  along  two  lines:  First  will 
relate  to  the  character  and  reputation  of  the 
defendant,  a  line  of  investigation  unpleasant 
to  those  connected  with  criminal  prosecution. 
*   *  *  In  reference  to  tbe  first  branch  ot 
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rebuttal  testlmini7  to  whlcb  I  haTe  rotored. 
It  wlU  be  shovn  In  evidence  by  reputable 
people  that,  in  the  years  prior  to  the  time 
when  the  defeiuSant  in  this  case  came  Into 
the  Ufe  of  the  deceased,  het  reputation,  her 
conduct,  and  h»  course  of  life  wrae  such 
that  she  couldn't  have  been  led  by  him  aside 
from  the  path  of  virtne."  There  bad  been 
no  statement  that  defendant  would  be  placed 
upon  the  witUMs  stend  to  test^  In  her 
own  behalf,  nor  was  she;  bat,  even  if  she 
had  been,  unless  she  first  pat  her  character 
in  issue  by  offering  evidence  of  her  good 
character,  the  prosecuthm  could  not  have  at- 
tacked It— "the  reason  being  that  such  evi- 
dence is  too  likely  to  move  the  Jury  to  con- 
demnatipn  Irrespective  of  his  actual  gntit  of 
the  oftens^  charged."  8  Greenleaf  on  Evi- 
dence (lOtb  Ed.)  S  14,  b;  State  v.  Lapage,  57 
N.  H.  289-2D6,  24  Am.  Bep.  8&;  People  v. 
Sharp,  107  N.  T.  427.  14  N.  E.  818,  1  Am. 
St.  K^.  851.  Citations  are  hardly  necessary 
for  supiKxt  of  this  fundamental  rule.  These 
statements,  made  as  ^ey  were  with  the  ap- 
Iffobation  of  tbe  court,  coold  but  have  led 
the  Jury  to  believe  they  were  true,  and  were 
Just  as  prejudicial  as  if  tiiey  had  been 
proven,  and  conld  but  have,  from  the  very 
inc^ixtion  of  the  trial,  Imbued  the  Jury  with 
tbe  idea  that  defendant  was  for  years  prior 
to  the  time  she  formed  the  acquaintance  of 
'deceased  of  bad  reputation  fcnr  chastity. 
This  of  ItKlf  Is  Buffldent  to  reverse  this 
case. 

It  Is  said  that  tbe  court  erred  in  permit- 
ting the  Introduction  of  testimony  on  the 
part  of  the  state  for  the  purpose  of  show- 
ing a  conspiracy  between  defendant,  her 
father,  and  brothers  to  kill  Kennedy;  they 
not  being  Included  in  tiie  indictment,  nor 
such  an  averment  contained  thereto.  There 
la  some  conflict  among  the  authorities  upon 
this  qnestlfm.  For  tostonce,  Mr.  Wharton, 
In  his  work  on  (Mmlnal  Evidence  (8th  Ed., 
I  tWi,  says:  "It  makes  no  dllference,  as  to 
tlM  admissibility  of  the  act  or  declaration  of 
a  oonspirator  agatost  a  defendant,  whether 
the  former  be  indicted  or  not,  or  tried  or  not, 
with  the  latter,  for  making  one  a  codefend- 
ant  does  not  make  his  acts  or  declarations 
any  more  evidence  agatost  another  than  they 
were  before;  the  principle  upon  which  they 
are  admissible  at  all  being  that  the  act  or 
declaration  of  one  la  the  act  or  declaration 
of  all  united  to  tme  common  des^,  a  prin- 
ciple whidi  is  wholly  unaffected  by  the  con- 
sideration of  their  being  Jointly  indicted.** 
The  same  rule  seems  to  be  announced  to 
Bishop's  Xew  Orlmlnal  Procedure,  8|  1248, 
1248;  8  Greenleaf  on  Evidence  (18th  Ed.) 
I  82.  On  the  other  hand.  It  was  held  to 
Stoto  T.  Carroll,  81  Ia.  Ann.  860^  that  the 
conversation  of  an  accused,  on  trial  for  mur- 
der after  the  alleged  killing,  with  a  person 
Jointly  todlcted  for  the  morder.  are  not  ad- 
missible to  evidence  when  the  indictment 
'loes  not  charge  conspiracy.   The  court  ob- 

^ed:  **It  Is  too  elementary  to  require  rea- 


soning that,  If  the  todlctmmt  did  not  chaxve 
a  conspiracy,  the  conversations  were  not  ad- 
missible." While  we  are  oonstratoed  to  hold 
to  accordance  with  the  rule  announced  by 
Mr.  Wharton,  we  do  so  vwy  reluctantly,  for 
certainly  the  better  practice  la  to  make  all 
of  the  consplratora  parties  defendant  to  the 
todlctment;  or  to  aver  thereto  the  existence 
of  such  conqtlracy,  the  parties  thereto,  if 
known,  and  th^  purpose;  for  then  the  de- 
fendant upon  trial  will  have  reason  to  an- 
ticipate what  erideutt  wlU,  or  may  be,  of- 
fered against  him,  and  to  prepare  to  meet 
the  same,  otherwise  he  will  not.  A  «»• 
splracy  Is  a  combination  by  two  or  mom 
persons  to  do  a  thing  crlmtoal  or  unlawful 
to  itself,  snd  may  be  provw  by  facte  and 
circumstences,  if  suffldent;  and,  when  shown 
to  have  existed,  then  the  statemente  and  acts 
of  each  of  the  conspirators,  made  or  done  to 
pursuance  of  the  commcu  design,  may  be 
proven  agatost  the  others  upon  a  prosecu- 
tion against  them  for  the  commission  «f  the 
crime,  but  notbli«  said  or  done  by  tbem 
after  tbe  crtoie  has  been  accomplished  Is  ad- 
missible. But,  to  Justify  the  admission  of 
such  evidence,  the  proof  mast  show  prima 
fade,  to  the  first  place,  to  the  opinion  of  the 
Judge,  that  the  conq»Ira<7  fivM^,  and  thwe- 
after  the  question  of  tbe  actual  existence  el 
such  coni^acy  sidnnltted  to  the  Jury.  State 
v.  WalkOT,  88M0.85,  9S.W.  646,U8. 
W.  1188;  State  McOee,  81  Iowa,  17,  46 
N.  W.  704,  and  authorities  died.  It  wUl  not 
be  contended  that  the  evidence  did  not  show 
a  conspiracy  between  defendant  her  fatber, 
and  brothers  to  oomfiel  Kennedy  to  many 
defendant,  and  to  kill  him  If  he  reused  to 
do  so,  nw  that  there  was  not  a  conspiracy 
between  defendant  and  hex  broths  William 
to  fciu  him  If  he  refused  to  live  with  ber 
after  audi  marriage,  nor  that  the  homidde 
was  not  committed  to  pursuance  of  the  eon- 
spira(7  with  William;  hence  his  acta  and 
statemente  with  respect  thereto,  after  such 
conspiracy  was  formed,  up  to  and  at  the 
time  of  the  homicide,  were  admissible  to  evi- 
dence against  her.  But  I  contend  that  there 
was  no  such  consjtfracy  as  this  last  one,  either 
expressed  or  Implied,  betweoi  defendant, 
her  fatber,  and  her  brother  Bert  Pthux,  or 
between  defendant  and  dther  of  tbem,  and 
that  therefore  tbdr  statementa  and  acts, 
whatever  they  may  have  be«i,  were  toad- 
mlsslble  to  evidence  against  her. 

To  establish  the  conqflracy  betwsmi  de- 
fendant, bet  fiather,  C.  W.,  and  Will  Prtoe^ 
the  state  was  pennitted  to  show  by  «ie 
Fred  8-  Bullene,  a  newspaper  reporter,  that 
he  was  to  tbe  recorder's  office  when  Kennedy, 
defendant,  ber  father,  and  ber  brother  WlU 
Prince  came  to.  and  be  tbought  Keuicdy 
asked  for  a  manlage  license;  that  tbe  deifc 
started  to  Issue  It,  when  KeaneSj  got  up 
and  started  to  come  over  where  vltaeaa  was; 
that  he  had  a  pen  to  bis  hand,  and  hsd 
started  to  take  notes;  that  u  he  started 
toward  witness,  0.  W.  Prtooe  stepped  v^.  In 
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between  Kennedy  and  blnueU,  and,  with 
a  motion  of  bis  bands  to  Ills  side,  eitber  touch- 
ing blm  or  Kennedy*  shoring  tbem  apart; 
that  a  W.  Prince  then  said,  "Xo,  yon  don't: 
this  isn't  over  yet;"  that  Kennedy  tiien  said. 
"All  rlsbt"  Witness  than  testified  to  the 
facts  attending  the  ceremony  of  marriage. 
The  objection  to  tbe  admission  in  evidence 
of  these  statements  by  Bnllene  was  upon 
i  the  grounds  "that  it  was  incompetent,  ir- 
L  relevant,  and  immaterial;  but  the  objection 
was  overruled  and  oceptlons  saved.  But. 
whether  the  objection  was  speciAc  enough, 
or  not,  the  remark  of  C  W.  Prince,  "No,  yon 
i  don't;  thia  isn't  over  yet,"  had  no  reference 
whatever  to  anything  other  tlian  the  mar- 
riage, and  camiot  be  tortnred  into  anything 
tending  to  show  a  conspiracy  betwe^  de- 
fendant and  him  and  defendant's  brother 
WiU  to  UU  Kennedy  if  he  did  not  live  with 
defendant  after  he  was  married  to  her.  The 
preliminary  steps  to  the  marriage  were  then 
being  arranged,  and  the  expression  and  acts 
of  a  W.  Prince  could  not  by  any  fair  con- 
struction have  had  reference  to  anything 
else. 

Another  drcnmstanos  relied  upon  as  tend- 
ing to  show  a  conspiracy  between  defendant 
and  her  father  to  Ull  Kennedy  was  that,  aft-  i 
er  the  marriage  he  presented  a  blU  to  Ken- 
nedy for  $40  for  one  month's  board  of  hU 
wife,  which  Kennedy  refused  to  pay,  and, 
upon  bdng  asked  by  defendanfs  father,  "Are 
yon  going  to  pay  It?"  deceased  said,  "No,"  to  | 
which  the  father  replied,  "I  will  show  yon 
-n-faat  a  low-down  son  of  a  bitch  yon  are; 
you  don't  deserve  to  live."  Defendant  was 
not  present  at  the  time  of  this  controversy, 
nor  is  it  pretended  that  she  knew  anything 
abont  the  bill,  Its  presentation,  or  that  she 
was  in  any  wise  concerned  In  It;  and  the 
conversation  betwera  Komedy  and  O.  W. 
Prince  with  respect  thereto  was  clearly  in- 
admlsdble  against  defendant,  nor  did  tbe  re- 
mark of  C.  W.  Prince  to  Kennedy  have  any 
tendency. to  show  a  conspiracy  between  him 
and  defendant  to  kill  Kennedy,  or  even  a 
threat  by  C.  W.  Prince  to  do  so  himself. 

Still  anodier  circumstance  relied  upon  by  ! 
the  state  as  tending  to  show  a  conspiracy  be- 
tween defendant,  ber  father,  and  her  two 
brothers  was  that  on  the  evening  of  the  kill- 
ing, and  shortly  prior  thereto.  Will  Prince 
went  to  his  father's  pool  room,  where  de- 
fendant soon  Joined  him,  and  that  she,  her 
father,  and  two  toothm  bad  a  conversatUm, 
after  which  she  and  WUl  wait  Into  the  hall 
and  held  a  tew  minutes*  conversation,  in 
which  a  witness  stated  "they  seemed  to  be 
very  much  interested,"  after  which,  some- 
where between  8:30  and  4  o'dock  she  1^ 
Tbere  was  no  evidence  of  any  whispered  con- 
Torsatlon,  a«  claimed  by  the  state,  between  de- 
fendant and  Will,  nor  as  to  what  the  oonvei^ 
aatlon  was  abont  But  it  will  scarcely  be 
contended,  even  if  It  were  proven  that  de- 
fendant and  her  father  and  brothers  were  eaur 
gaged  In  a  private  conv^satlon,  tbat  such  an 


occurrence  is  unusual  between  penons  oc- 
cupying such  a  relation,  or  that  it  could  be 
lnf»xed  tberefrom  that  th^  were  conspiring 
to  kill  Kennedy.  Upon  these  and  oQier  facts, 
not  tending  in  any  way  to  show  that  O.  W. 
Pilnce  and  Bert  Prince  had  conq^lred  with 
defenduit  to  kill  ^nnedy,  was  the  basis  tor 
the  admlssltm  in  evldmce  against  defendant 
of  the  statemoit  of  Bert  Prince,  when  read- 
ing an  account  of  the  suit  In  an  evening  pa- 
per by  Kennedy  against  dtfendant  for  annul- 
moit  of  the  marriage.  "That  was  a  thot- 
gnn  wedding,  and  yon  will  read  something  a 
good  deal  worse  tlian  that"  and  other  state- 
ments made  by  him,  and  also  the  statement 
of  a  witness  tor  the  stato  by  the  name  of 
Ckwtello,  who  testifled  that  on  the  evening  of 
the  bomldde,  and  Just  after  It  occurred,  lie 
met  C  W.  Prince  at  the  entrance  to  tbe 
Bldge  Building,  and  spoke  to  him;  that 
about  tiiat  time  somebody  came  ronning  out 
of  tbe  building,  and  said  there  was  a  woman 
up  there  shoottog  hw  husband.  Witness 
said  to  Prince,  "That  Is  your  daughter  up 
there,  shooting  that  fellow  Kennedy,  her  hus- 
band." to  which  Prince  replied,  "That  la  who 
it  is;  keepstUL" 
When  the  evidence  of  tills  last  witness  was 
I  offered,  it  was  objected  to  by  counsel  for  de- 
fendant upon  the  gronnda  that  It  was  "In- 
compet«it,  irrelevant,  immaterial,  that  there 
Is  no  charge  of  any  conspiracy  in  the  Indict- ' 
meut;  it  Is  not  part  of  the  res  gestae,  and 
I  there  has  not  been  any  evidence  of  any  na- 
ture tending  to  show  a  conspiracy."  The 
court  observed;  "Tbe  qnestion  of  conspiracy 
Is  a  question  of  fact  that  Is,  of  course,  left 
to  the  Jury.  It  Is  not  necessary  for  the  In- 
dictment to  charge  a  conspiracy  In  order  for 
It  to  be  proven.  *  *  *  It  is  not  crffered 
by  the  state  as  a  part  of  the  res  gestae.  Tbe 
qnestion  for  tiie  Jury  is  whether  a  conspLracy 
Is  proven  or  not.  I  will  overrule  the  objec- 
tion." Defendant  saved  aceptitm.  As  there 
was  no  conspiracy  shown  to  exist  as  w€  con- 
tend, between  defoidant  her  father,  and 
Bert  Princ^  or  between  her  and  eitber  of 
them,  to  kill  Kennedy,  It  was  enor  to  admit 
'  the  Btatnuents  made  by  them,  or  of  their 
acts  at  any  tim^  with  respect  to  the  homi- 
cide. In  evidence  against  her.  If  the  evi- 
dence Aowed  them  to  be  guilty  ef  any  con- 
nection witii  the  homicide.  It  was  that  of  ac- 
cessories or  principals,  but  certainly  not  as 
conspIratorsL  It  was  upon  the  theory,  alone, 
that  they  had  conspired  to  take  the  life  of 
Kennedy,  that  tiie  testimony  with  respect  to 
the  statements  and  acte  of  O.  W.  and  Bert 
Prince  was  admissible,  whldi  tended  to 
show  that  the  homicide  was  committed  with 
malice  and  deliberation,  and  defendant  guilty 
of  murder  In  the  first  degree,  when  but  for 
such  evidence  defendant  might  have  been 
found  gnllty  of  manslaughter;  hence,  preju- 
dicial to  her. 

But  tbe  conversation  between  0.  W.  Prince 
and  this  witness  was  Inadmissible,  even 
though  0.  W.  Prince  was  a  conspirator  to  the 
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bomlciae,  because  Kennedy  bad  tiien  been 
killed,  and  tbe  nnupiracr,  if  there  erer  was 
one.  ended,  and  aiiTthlng  said  by  Prince 
therMfter  wtth  respect  to  tbe  bomidde  was 
Inadmissible  as  evidence  against  the  defend- 
ant 8  Qreenleaf  on  Bvldaiee  (lOtb  Bd.)  I 
94.  It  was  not  <rfrered  as  res  geste. 

The  state  was  permitted  to  Introduce,  oTer 
tbe  objection  and  exception  of  defendant,  evi- 
dence In  etdef  as  follows:  That  In  tbe  scuu- 
mer  of  1900,  one  Oase  Fatten,  a  professional 
bsseball  playw,  came  to  Kansas  City  as  one 
of  tbe  idtcbers  on  the  local  team,  and  that  he 
and  d^endant  soon  thereafter  became  ac- 
Qoainted;  Uiat  be  called  upon  her  a  few 
times  at  ber  home.  That  sbe  eallefl  tear  blm 
on  several  occasions  where  be  boarded.  That 
they  walked  together  on  the  streets,  and  were 
out  riding  toffether  i^wn  one  occasion.  That 
die  wore  his  gold  watch  and  chain  dnrliv  the 
•ommer  ttf  1900,  and  she  loaned  him  ber  dia- 
mond ring,  which  be  wore.  Tbat  in  tbe  lat- 
ter part  of  September  or  tbe  early  part  of 
October  Ibe  defendant  called  to  see  Case  Fat- 
ten at  hla  boarding  houae  one  evening,  and 
airangCTients  were  made  tbat  Patten  should 
call  at  her  home  on  tbe  next  morning  and 
return  to  her  her  ring.  This  Patten  did  not 
do,  as  he  got  out  (tf  town  that  night  wltbont 
letting  tbe  defendant  ae  ber  family  know  of 
bis  d^artnre.  On  Ibe  IBth  itf  October  tbe 
defendant  went  to  tbe  police  station  In  Kan- 
sas CHty,  and  stated  to  Andy  O'Hare,  a  clt7 
detective,  that  Oase  Patten  bad  left  Kanns 
City  wl^  a  diamond  ring  belonging  to  her, 
and  requested  ttiat  a  letter  be  written  to  tbe 
chlet  of  police  of  Wes^rt,  N.  T.,  where  Pat- 
ten lived,  requesting  that  the  ring  be  secured 
and  returned.  In  defendaulfs  presence  the 
following  letter  was  written  by  Mr.  H1A> 
man,  the  secretary  of  the  tMeti  "Kansas 
City,  Moh  Oct  16,  1900.  Chief  of  Police, 
Weatport,  N.  Y.— Dear  Sir:  Miss  'Lulu 
Prince  called  at  my  offloe  this  morning,  and 
reported  that  last  Jnly  she  loaned  a  small 
diamond  ring  to  Case  Patten,  who  was  a  ball 
player  with  our  local  clnb  the  last  year,  and 
that  he  left  fbr  bis  home  (which  is  your  city) 
Saturday  night,  taking  the  ring  with  him. 
Will  yon  kindly  see  Mr.  Patten,  and  get  the 
ling,  and  express  It  to  me.  Thanking  yon  in 

advance,  I  ain.  very  truly,  ,  Chief 

of  Police."  That  the  defendant  called  at  the 
police  station  at  police  headquarters  "to  to-' 
quire  in  reference  to  this  matter,  and  finally, 
no  reply  having  been  received,  she  told 
O'Hare  that  she  was  golug  to  Westport,  N. 
Y..  and  see  Patten  and  get  h^  ring.  0*Hare 
asked  her  tbe  value  of  the  ring,  and,  when 
the  defendant  told  him  it  was  worth  about 
$20,  he  suggested  to  her  tiiat  it  would  be 
chMpcT  to  let  him  keep  It  That  the  defend- 
ant replied  that  she  intended  to  go  and  see 
Patten  and  get  the  ring  back,  even  If  It  cost 
her  sev«»l  times  Ite  valuer  Uiat  she  left 
the  dty  for  liVesport.  N.  Y.,  her  brother  WIU 
knowing  of  her  departore  and  the  reason  of 
it  That  be  tried  to  dissuade  her  from  tiie 


lilp,  and  offered  to  bT7  taw  tmotha  ring,  but 
she  refused  the  offer.  That  sIuHtly  after  ber 
return  she  met  0*Hare,  showed  him  a  ting, 
and  told  him  she  bad  beai  to  Westport  N.  Y.. 
and  had  seen  Patten,  and  had  recovered  tbe 
Ting. 

The  admission  0f  this  evidence,  If  it  be 
entitled  to  be  called  such,  is  attempted  to 
be  Justified  upon  the  ground  fliat  it  was 
competent  to  go  to  tbe  Jury  to  disabuse  Oieir 
minds  'that  tbe  mind  of  defendant  bad  been 
derailed  by  brooding  over  tiie  falthless- 
nesfl  of  deceireea;  that  deceased  was  not  a 
suitor,  bnt  had  been  a  vlsitw,  and  that  dur- 
ing the  summer  of  1900  the  defendant  was 
the  constant  assodate  of  another  young  man. 
esse  Patten,  'to  whom  sbe  bad  loaned  her 
ring;  that  was  wearii:^  hte  watcb,  was 
seeking  Ills  company,  and  made  a  tr^  to  New 
York  'to  get  "her  ring;  tbat  It  was  entirely 
competent  to  "prove  ber  acte  and  sttftemente, 
'to  show  flhe  Xftn  perfectly  TBtlonil,  uid  tbat 
ber  conduct  was  that  of  ti  sane,  and  not  an 
tusane.  person,  as  tiie  defendant  Intimated 
she  was.  Bnt  flils  position  is  absolutely  nn- 
tenable,  for  tbe  record  shows  that  It  was  not 
ottered  for  any  snch  purpose,  but  was  of- 
fered for  tbe  sole  purpose  of  besmirching  de> 
tenda&fs  character.  It  was  totrodnced  to 
chief,  when  It  could  not  properly  have  been  I 
Introdnced  under  any  drcnmstenceB  other- 
wtoe  than  In  rebpttel  of  evidence  offered  by 
defendant  as  to  good  Character  (Stete  Ga- 
briel, 88  Mo.  6S1;  State  T.  Oeson,  38  Mo.  372; 
H^Tbarton,  Crim.  Bv.  [Stti  Ed.]  K  0%  83;  Peo- 
ple T.  Bodtoe,  1  DenlQ,  281).  and.  as  defood- 
ant  Old  not  testify,  fliere  was  nothing  to  re- 
but 

0r«it  stress  was  placed  upon  flie  bet  that 
Case  Patten  was  a  professional  baseball  play- 
er, both  in  the  ojKnlng  statemmt  of  tbe 
prosecuting  attorney  to  tbe  Jury  and  ttiroogb- 
out  tbe  trial.  For  Instance,  the  fbllowlng  is 
a  sample  of  tbe  quMtions  tbat  were  per- 
mitted to  be  asked  over  the  objection  and 
exception  of  defendant:  "Q.  I  will  ask  you 
to  state  If  you  saw  tiie  defendant  and  Oase 
Patten,  this  baseball  pitcher,  together  to  fbe 
summer  and  fall  of  1900.  A.  I  have,  walking 
up  and  down  Olive  street"  And  as  If  to 
make  that  fact  more  promtoent  and  by  in- 
nuendo that  he  was  a  disrqmtoble  character, 
the  court  took  It  upon  Itself  to  ask  a  wit- 
ness for  the  state  the  following  qoestlona: 
**Be  played  With  a  professional  baseball 
teamf  Witness:  Yes,  sir.  The  Govt:  They 
went  on  trips  sometimes?  "Witness:  Tea.  Or. 
The  Court:  Did  he  play  on  Manning's  team 
here?  Witness:  Yes,  sir.  They  went  out  to  I 
Kansas  for  a  trip.**  Can  it  be  tbougbt  tar  a 
moment  that  if  It  bad  been  some  gentleman 
of  high  character,  who  was  engaged  to  any 
nnquestloiiable  business,  any  such  questtons 
would  have  been  asked  the  witoess?  Tbe 
question  furnishes  Ita  own  answer,  niese 
facts  threw  no  light  whatever  upon  tlw 
homicide;  for  certainly  defendanf  a  flirtetlon 
with  Patten  could  not,  nor  did  not  famlab 
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a  motlTC  for  the  bomlclde,  and  no  one  will 
«M>  contend,  bo  that  It  mturt  follow  that  tbey 
were  InadmlsBible  for  any  porpose. 

Moreover,  when  the  facts  connected  with 
this  episode  are  considered  In  connection 
with  the  testimony  of  Dr.  Otosb,  hereafter 
dlscnMed,  also  Introduced  In  chief  by  the 
proaecntten,  tiiat  she  was  pr^ant  by  Pat- 
ten, this  was  to  assanlt  defendant's  prirate 
character  by  proving  specific  acts  and  by  In- 
nuendoes, which  was  clearly  erroneous  and 
prejudicial. 

Bat  It  Is  said  the  tacts  connected  wtth  the 
Patten  epteode  were  properly  admitted  In 
«rldenoe  to  prove  her  acts  and  statements,  to 
show  she  was  perfectly  rational;  that  her 
conduct  was  that  of  a  sane,  and  not  an  In- 
sane, persui,  aa  the  defendant  Insisted  she 
waa.  But  there  is  not  one  word  in  this  im- 
mense record  of  over  650  typewritten  pages 
which  tends  to  show  that  It  was  introdaced 
or  admitted  In  evidence  fer  any  snch  pur- 
pose, nor  was  It,  but  that  It  was  admitted 
Bor  43w  sole  purpose  of  showing  defeedant  to 
guilty  of  unchaste  conduct,  and  to  attack 
her  dkaracter  by  spedflc  acts  of  Immorality 
ud  Um  asaodate  ct  a  disreputable  peraim, 
clearly  appears.  The  facts  with  respect  to 
defendant's  assoclatloB  and  eonnectlen  with 
Case  Fatten,  and  everything  connected  there- 
with and  growing  oat  of  It,  had  nothing  what- 
ever to  do  with  the  homicide,  either  directly 
or  Indirectly,  and  threw  no  light  upon  It, 
Bor  the  <eondltlffli  of  defendant's  mind  at  tba 
time  of  bomlclde,  and  were  not,  as  It  seema 
to  us,  within  the  range  of  legitimate  Inquiry, 
but  were  even  beyond  vrbat  might  be  prop- 
erly called  the  boundarr  line  of  even  the 
shadow .  of  evidence,  Improperly  admitted, 
and  prejudicial  to  defendant 

So  with  respect  to  the  content*  of  the  pe- 
tition for  the  annulment  of  the  marriage, 
which  counsel  for  the  state  say  In  their  brief 
was  read  to  the  jury,  fhey  were  nothing 
more  than  the  statements  of  deceased,  which 
were  not  competent  evidence  for  any  pur- 
pose or  from  any  standpoint  and  no  more 
so  than  If  the  8tatem«its  had  been  mo^ly 
vert)al,  which  no  one  will  seriously  contend 
would  have  been  permissible. 

It  Is  also  said  that  the  court  erred  in  per- 
mitting Dr.  Gross,  a  physician  who  prescribed 
for  defendant  to  testify  over  her  obJectlonB 
to  statements  made  to  him  during  that  time. 
Tbe  following  occurred:  "Q.  Before  you  pro- 
ceed to  ttaat  did  you  make  an  examlnationT 
A.  Yes,  sir.  Q.  Did  sbe  give  you  a  history 
of  her  condition?  A.  Simply  a  history  that 
led  me  to  believe.  Q.  What  did  she  say? 
Mr.  Nearing:  Walt  a  minute.  We  object 
to  that  as  Incompetent  and  privileged  con- 
versation. The  Court:  You  are  asking  what 
the  defendant  said?  Mr.  Hndley:  Yes,  sir. 
The  Oonrt:  Overruled.  Q.  I  will  ask  you  to 
state  to  the  court  whether  or  not  she  made 
any  statement  to  you,  on  the  occasion  of  the 
third  visit,  whether  or  not  sbe  was  then  In 
a  ^Kgnant  ceodltiont  Mr.  Nearing:  Object- 


•ed  to  as  Incompetent,  Irrelevant,  and  immn- 
-terlal,  and  privileged  communication.  The 
Court:  That  Isn't  necessarily  privileged  com- 
mculcatlon.  The  Court:  I  will  ask  you  the 
question.  You  can  save  your  exception  to  it 
When  she  came  to  yon,  did  she  call  for  treat- 
ment for  any  purpose  with  refmnce  to  her 
pregnancy?  Mr.  Nearing:  Objected  to  as  In- 
competent, Irrelevant  and  Immaterial,  and 
privileged  communication.  The  Witness: 
Oh!  can't  say.  She  asked  treatment  fox 
aleeplessnesB,  bat  not  for  pregnancy.  The 
Oourt:  You  may  state  whether  at  Qiat  time 
she  said  she  was  pregnant  or  not  Mr.  Near- 
ing: Objected  to  as  Incompetent  and  Imma- 
terial, and  privDeged  '  communlCBtlon.  The 
Witness:  I  asked  her  tf  she  was  all  right 
otherwise.  She  said,  'All  right'  Mr.  Near- 
ing: Exception,  and  asked  ttiat  It  be  stricken 
out  for  the  same  reason.  The  Court:  Over- 
raled.  Mr.  Nearing:  Exception.  Hr.  Hadley: 
Answer  the  question.  The  Witness:  I  un- 
derstood from  her  Bhe  was  not  Mr.  ^dley: 
Not  what?  The  witness:  Pregnant.  Mr. 
Woodson;  We  move  to  strike  it  out  The 
Oourt:  Str&e  out  what?  Mr.  Weodson:  1 
asked  her  If  she  was  all  right  otherwise, 
and  she  said.  "Yes,  sir." '  The  Court:  I  am 
ruling  it  Is  not  privllegefl  for  her  to  say 
whether  Ae  was  pregnant  or  not  I  hold 
that  is  not  a  privileged  communication.  Mr. 
Woodson:  Exception.  The  Court:  That  Is  a 
eonunustcatlon  that  may  be  made  to  any- 
body. Mr.  Woodson:  Exception.  Q.  I  will 
ask  you  to  state  to  the  Jury  whether  or  not 
■he  told  you  about  having  been  treated— 
.  about  having  had  an  abortion  performed  by 
another  physician  In  the  dty.  Mr.  Nearing: 
Objected  to  as  Incompetent  Irrelevant,  im- 
material, and  privileged  communication.  The 
Oourt:  Objection  overmlea  Mr.  Nearing: 
Ssceptlon.  The  statement  made  to  you  on 
the  occasion  of  her  third  visit,  namely,  that 
she  wasn't  In  a  pregnant  condition,  was  true 
or  not  true?  Mr.  Nearing:  We  object  to 
that  The  Court:  Overruled.  Tell  what  she 
said.  Mr.  Nearing:  Exception."  It  win  be 
observed  that  no  exceptions  were  saved  to 
the  action  of  the  court  In  overruling  a  num- 
ber of  objections  to  questions  propounded  to 
this  witness,  but  beginning  with  the  question 
propounded  by  the  court,  and  beglnniug  witli 
the  following  language:  **I  will  ask  you  the 
question.  You  can  save  your  exceptions," 
etc.,  and  from  that  on,  the  objections  were 
timely  made  and  exceptlonB  duly  saved. 

Section  4659.  Rev.  St  1889,  provides  that 
a  physician  or  surgeon  shall  be  incompetent 
to  testify  concerning  any  Information  which 
he  may  have  acquired  from  any  patient  while 
attending  him  In  a  professional  character, 
and  which  Information  was  necessary  to  en- 
able him  to  prescribe  for  such  patient  as  a 
physician  or  do  any  act  for  him  as  a  -sur- 
geon. We  take  It  that  the  physician  or  exas 
geon  must  as  a  general  rule,  under  the  stat- 
ute, determine  for  himself  whether  the  in- 
formation acquired  by  him  from  bis  patient 
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Is  necesaary  tot  talm  to  preBcrnie  for  soCh 
paUent,  and.  In  the  absence  of  some  sbow- 
ing  to  the  contraT7>  as  In  the  case  at  bar, 
the  presun^tlon  must  be  Indulced  tbat  tbe 
Information  In  qneatlon  was  necoaaary  for 
tbat  purpose;  othoivlBe,  he  would  not  desire 
It  To  rule  otherwise  would  be  to  usnrp 
the  prerogatlTe  of  a  physician  learned  In  bis 
profession,  which  we  have  no  Inclination  or 
right  to  do.  We,  of  course,  do  not  mean  to 
say  that  we  will  not  pass  upon  questions 
which  are  apparent  to  the  radlnaty  observer, 
and  to  one  not  teamed  in  the  adences  of  medi- 
cine and  surgery,  which  bSTe  nothing  what- 
ever to  do  with  the  case  under  considera- 
tion, and  hold  them  not  privileged.  In  Gart- 
slde  V.  Conn.  Mutnal  Life  Ins.  Go..  76  Mo. 
446,  48  Am.  Rep.  766.  it  said:  "Not  only 
tbe  statemento  from  the  paHmt  but  tbe 
information  obtained  through  his  observation 
or  examination  while  attending  the  patient 
in  a  professional  capacity,  are  privileged." 
In  the  case  of  Bdingttm  v.  Mutual  Life  Ins. 
Oo.,  67  N.  Y.  104.  tbe  court  said:  "The 
statute  Is  very  explicit  In  forbidding  a  phyil- 
dan  from  dlscloelng  any  information  receiv- 
ed by  him  wlilch  Is  necessary  to  enable  talm 
to  prescribe  for  a  patient  under  his  charge. 
It  Is  a  Juat  and  useful  enactment.  Intended 
to  give  protection  to  thoae  who  were  In 
charge  of  physicians  from  tbe  secrete  dis- 
closed to  enable  ttaem  to  properly  prescribe 
fbr  diseases  of  tba  patient.  To  open  tbe 
door  to  the  disclosure  of  seovts  revealed  on 
the  sick  bed  or  when  consulting  a  physician, 
and  deatn^  confidence  between  a  pbysldan 
and  the  patient.  It  is  easy  to  see,  might  tend 
very  much  to  prevent  the  advantages  and 
benefits  whldi  fiow  from  the  confidential  re- 
lationship. Tbe  point  made,  that  thore  was 
no  evidence  that  the  information  asked  for 
was  essential  to  enable  the  physician  to 
prescribe.  Is  not  well  taken,  as  it  must  be 
assumed  from  tbe  relationship  existing  that 
the  information  would  not  bave  been  im- 
parted, except  for  the  purpose  of  aiding  the 
physician  In  prescribing  for  tbe  patient 
Aside,  however,  from  this,  the  statute  in 
question,  being  essential,  should  receive  a 
liberal  interpretation,  and  not  be  restricted 
by  any  tecbnlcal  roUng." 

No  error  was  committed  by  the  exclusion  of 
the  evidence  of  tbe  witnesses  for  defendant 
Lewis  and  Kuhn,  unless  what  th^  testified 
to  was  part  of  tbe  res  gestn  (State  v. 
Curtis,  70  Mo.  o84;  State  v.  Nocton.  121  Ma 
S37,  20  S.  W.  651;  State  V.  Pnushoa.  124 
Mo.  4S7,  27  8.  W.  UU;  State  v.  Fitzgerald. 
130  Mo.  407,  82  S.  W.  1113;  State  V.  Bauerle, 
145  Mo.  1,  46  S.  W.  609);  and  we  do  not  think 
it  was. 

While  the  autiioritiea  all  hold  that  "It  Is 
tot  the  court  In  the  first  place  to  say  whether 
there  Is  any  evidence  of  a  conspiracy,  and 
for  the  Jury  to  determine  whether  there 
was  one  and  Ita  objecta"  (State  v.  Walker, 
OS  Mo.  85.  9  S.  W.  646,  11  8.  W.  1133;  State 
V.  McGee,  81  Iowa,  17,  46  N.  W.  761;  2 


Thompson  on  Trials,  f  2456),  and  the  conn 
so  announced  from  tbe  bench,  tbe  case  was 
tried  by  the  state  upon  the  theory  that 
there  was  a  conspiracy  between  defendant, 
her  &ther,  and  brothers,  Bert  and  Will 
Prince,  to  force  the  deceased  to  marry  her. 
and  to  kill  him  If  be  did  not  do  ma  and 
thereafter  live  with  her,  and4be  case  is  so 
presented  In  this  oomt,  yet  the  trial  court 
ignored  this  theory  of  tbe  case  in  the  in- 
BtructlonB— In  fact,  did  not  say  one  word 
about  a  conspU»cy,  but  usurped  ttie  prov- 
ince of  the  Jury  in  ttaat  r^ar^  regardleaa  of 
the  law  govemliv  tbe  case.  In  State  v. 
McOee,  supra,  It  is  said:  **Tbe  rule  Is,  as 
to  a  conspbacy.  to  Justify  sudi  evidence, 
that  the  iwoof  must  show  xurima  faci^  in 
the  <qplnIon  of  tba  Judge,  ita  existence.  1 
Greenl.  Ev.  |  111;  Rose.  Grim.  Bv.  (7  Am. 
Ed.  1874)  H  417,  418;  State  v.  George.  29 
N.  a  821;  Card  v.  State  (Ind.)  »  N.  B.  SBl. 
The  qnestUm  of  the  sufiiclency  of  each  proof 
Is  one  peculiarly  for  the  determination  vC 
the  trial  court  Card  v.  Sta^  aupEa.  It 
should  be  borne  In  mind  tbat  the  question 
of  the  actual  exlatence  of  a  conqiiracy  Is 
one  to  be  finally  snbndtted  to  tbe  Jury,  and 
tbat  the  finding  or  conclusion  of  the  trial 
Judge  Is  only  a  basis  for  the  admission  of 
evidence." 

The  court  should  have  instructed  the  Jury 
in  efFect  as  vres  done  In  w«wnn  t.  State. 
4  Tex.  App.  855;  tbat  Is,  If  yon  tMiUeve 
from  tbe  evidence  tbat  the  state  baa  proven 
a  conspiracy  between  tbe  defendant  her 
father,  and  brotbors,  or  with  any  of  tbem 
acting  with  her,  to  force  Komedy  to  marry 
ber,  and  to  take  bis  life  If  be  refused  to  do 
so  and  to  live  with  her  thereafter,  and  that 
she  and  her  father  and  brothers,  or  any  of 
them,  acting  with  her,  did  so  force  Kennedy 
to  marry  ber,  and  did  so  take  the  life  ik 
Kennedy  because  he  thoeafter  refused  to 
live  with  her,  ttaen,  in  considering  the  gnflt 
or  Innocence  of  tbe  defendant  yon  may  take 
into  consideration  every  act  and  declaration 
of  each  member  of  tbe  confederacy  in  pur- 
suance of  tbe  ffflginal  concerted  plan,  and 
with  reference  to  the  common  object  wbleb 
baa  beea  ifiven  In  evidence  before  you.** 
Thompson  on  Trial,  I  2466. 

As  the  court  announced  from  tbe  bench 
that  *Hbe  question  of  con^tiracy  is  one  ot 
fact  the  Jury  has  to  decide."  and  of  its  own 
volition  inatructed  them.  It  was  wholly  un- 
necesaaty  for  defendant  to  ask  it  to  instruct 
on  the  question  ot  consjriracy,  tnr,  aftor  tbe 
instructions  w^  read,  to  caU  its  attention 
to  the  fact  that  It  bad  faUed  to  do  so,  be- 
pause  it  cannot  under  such  clrcamstaaces, 
be  presumed  that  it  was  an  oversight  that 
it  did  not  do  so.  As  to  whetbw  or  not  tbere 
VFSs  a  conspiracy  between  defendant  and 
othen  to  kill  Kennedy  was  a  qnestloa  to 
be  found  in  tbe  afiinnatlve  by  tbe  Jury  be- 
fore the  statomenta  and  acta  <tf  Ibe  coih 
spirators  could  be  considered  In  evidence 
against  defendant,  and  tbe  court  Should  have 
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BO  Instmcted  the  Jury,  whether  asked  to  do 
10  w  not  (section  2627,  Rer.  St.  1889),  ftnd  In 
Calling  to  do  80  committed  error. 

For  these  Intimations  the  judgment  should 
be  reversed,  and  the  cause  remande<L 

FOX,  J.,  conenra, 

OAN'TT,  J.  (dissenting).  Hie  defendant 
was  indicted  by  the  grand  jury  of  Jackson 
county  at  the  February  term,  1901,  for  the 
murder  of  her  husband,  Philip  H.  Kennedy, 
on  the  10th  day  of  January,  1901.  The  cause 
was  tried  at  the  succeeding  April  term  of 
said  court,  and  resulted  in  a  verdict  of  guilty 
of  murder  in  the  second  degree  on  the  IStb 
day  of  June,  1901.  A  large  number  of  wit- 
nesses testified,  and  the  transcript  includes 
more  than  600  pages.  An  extended  and  de- 
tailed statement  of  the  facts  in  evidence  is 
essential  to  an  understanding  of  the  various 
propositions  urged  by  defendant  for  a  re- 
versal of  the  judgment  and  sentence.  As 
gleaned  from  the  mass,  the  following  !■  an 
abstract  of  the  facts  proven: 

Lulu  Prince  Kennedy,  the  defendant,  was 
about  23  years  old  at  the  time  of  the  mur- 
der. She  bad  been  a  stenographer  for  about 
three  years,  having  been  employed  In  a  num- 
ber of  different  offices  In  Kansas  City.  She 
lived  with  her  parents  near  Olive  and  Peery 
avenue,  and  ber  two  brothers,  CSiarles  Wil- 
liam (commonly  called  "Will")  and  Albert 
(commonly  called  "Bert")  Prince.  The  latter, 
a  professional  mandolin  player,  who  claimed 
to  have  returned  in  the  December  prior  to 
the  killing  from  a  trip  around  the  world, 
also  resided  at  the  same  place.  The  defend- 
ant's father  conducted  a  pool  room  In  the  Ex- 
change Building,  at  Eighth  and  CJentral.  The 
deceased,  Ptilllp  H.  Kennedy,  who  was  about 
30  years  of  age,  bad  been  employed  for  n 
number  of  years  as  a  clerk  and  solicitor  with 
the  Merchants'  Dispatch  Transportation  Com- 
pany, with  offices  on  the  second  floor  of  the 
New  Ridge  Building,  situated  on  the  east 
side  of  Main  street,  between  yinth  and 
Tenth.  He  lived  with  his  father,  mother, 
brother,  and  sister  at  2306  Troost  avenue. 
The  defendant  and  the  deceased  had  been 
aci]ualnted  for  about  two  years  prior  to  the 
killing,  and  in  the  latter  part  of  1890  and  the 
early  part  of  1900  the  deceased  called  on  the 
defendant  frequently  at  her  home  and  at  the 
place  where  she  worked.  In  the  month  of 
April,  1900,  Will,  the  brother  of  the  defend- 
ant, noticed  the  attentions  of  the  deceased 
to  the  defendant,  went  to  him,  and  asked 
bim  if  bis  Intentions  were  serious.  On  be- 
ing answered  in  the  negative.  Will  Prince 
requested  Mr.  Kennedy  to  cease  calling  on 
his  sister,  and  after  that  time  the  evidence 
discloses  that  they  were  together  but  twice 
until  the  4th  day  of  December.  1900.  In  the 
Bummer  of  1900,  Case  Patten,  a  professional 
baseball  player,  came  to  Kai^s  City  as  one 
of  the  pitchers  on  the  local  team,  and  be  and 
tbe  defendant  soon  became  acquainted  with 


each  other.  She  called  frequently  at  tbe 
place  where  he  roomed,  and  he  called  on  her 
at  her  home,  taking  her  riding  and  walking, 
and  was  seen  frequently  In  her  company. 
He  gave  her  his  gold  watch  and  chain,  which 
she  carried  during  the  summer  of  1900,  and 
she  loaned  blm  a  diamond  ring,  which  he 
wore.  These  intimate  relations  apparently 
continued  through  the  summer  of  1900  and 
up  until  the  close  of  the  baseball  season.  In 
the  latter  part  of  September  or  the  early 
part  of  October,  the  defendant  called  to  see 
esse  Patten  at  bis  boarding  house  one  even- 
ing, and  arrangements  were  made  that  Pat- 
ten should  call  at  her  home  on  the  next 
morning  and  return  to  her  ber  ring.  This 
Patten  did  not  do,  as  be  got  out  of  town 
that  night  without  letting  the  defendant  or 
her  family  know  of  his  departure.  On  the 
1.5th  of  October  the  defendant  went  to  the 
police  station  in  Kansas  City,  and  explained 
to  Andy  O'Hare,  a  city  detect!- e,  that  C^se 
Patten  had  left  Kansas  City  with  a  diamond 
ring  belonging  to  her,  and  requested  that  a 
letter  be  written  to  the  chief  of  police  of 
Westport,  N.  T.,  where  Patten  lived,  request- 
ing that  the  ring  be  secured  and  returned. 
In  defendant's  presence  tbe  following  letter 
was  written  by  Mr.  Hickman,  the  secretary 
of  the  chief: 

"Kansas  City,  Mo.,  Oct.  15,  1900. 

"(Jblef  of  Police,  Westport,  N.  T.— Dear.Slr: 
Miss  Lulu  Prince  called  at  my  office  this 
morning  and  reported  that  last  July  she 
loaned  a  small  diamond  ring  to  C^se  Patten, 
who  was  a  ball  player  with  our  local  club 
the  last  year,  and  that  he  left  for  bis  home 
(which  Is  your  city)  Saturday  night,  taking 
the  ring  with  him.  Will  you  kindly  see  Mr. 
Patten,  and  get  the  ring,  and  express  it  to 
me.  Thanking  you  in  advance,  I  am,  very 
truly,   ,  Chief  of  Police." 

The  defendant  called  at  the  police  station 
at  police  headquarters  to  inquire  in  reference 
to  this  matter,  and  finally,  no  reply  having 
been  received,  she  told  O'Hare  that  she  was 
going  to  Westport,  N.  Y.,  and  see  Patten, 
and  get  ber  ring.  O'Hare  asked  her  the  value 
of  the  ring,  and,  when  the  defendant  told 
him  it  was  worth  about  $20,  he  suggested  to 
her  that  it  would  be  cheaper  to  let  him 
keep  it.  Tbe  defendant  replied  that  she  In- 
tended to  go  and  see  Patten,  and  get  the 
ring  back.  If  it  cost  ber  several  times  its 
value.  She  left  the  city  for  Westport,  N. 
T.;  her  brother  Will  knowing  of  her  de- 
parture, and  the  reason  of  it.  He  tried  to 
dissuade  her  from  the  trip,  and  offered  to 
buy  her  another  ring;  but  she  refused  the 
offer.  Shortly  after  ber  return  she  met 
O'Hare,  showed  him  a  ring,  and  told  him 
she  bad  been  to  Westport,  N.  Y.,  and  had 
seen  Patten,  and  had  recovered  the  ring. 
About  the  last  of  October,  or  during  the  first 
week  in  November,  the  defendant  went  to 
the  office  of  Dr.  C&-oss,  in  the  RInlto  Build- 
ing, at  Ninth  and  Grand  avenue,  and  told  him 
tliat  ihe  vas  the  vite  of  Case  I^tten.  tbe 
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baseball  plaj-er;  that  abe  was  In  a  pregnant 
condltloD,  and  wanted  blm  ta  perform  an 
abortion  on  her,  aa  her  huaband  would  low 
his  position  it  It  was  known  that  be  was  a 
married,  man.  iDr.  Cross  refused  to  praform 
the  abortitm,  and  she  left.  The  doctw  made 
no  examination  of  the  defendant  by  which 
her  pregnancy  could  be  determined,  takii^ 
her  statement  on  that  matter  as  true.  Some 
time  after  the  first  part  of  December  she 
called  again  on  Dr.  Oross,  and  contlniied  to 
represent  herself  as  Mrs.  Oase  Pattoi,  and 
Informed  blm  that  she  had  bad  an  abortion 
performed  upon  ber  anotber  physician, 
and  asked  him  tor  some  treatment  for  nerr* 
ousneSB.  The  doctor  gave  bar  a  prescription 
for  a  simple  nerve  sedative.  Dr.  Oosa  was 
not  acquainted  with  the  deceased.  He  did 
not  see  the  defendant  again  until  tbe  day  of 
the  killing. 

On  December  4,  1900;  llie  deceased  was 
callod  by  telephone,  wblle  in  his  office  In 
the  Ridge  Building,  and  asked  to  go  at  once 
to  the  office  of  Charles  H.  Nearing,  a  mem- 
ber of  the  bar,  in  tbe  Nelson  Building,  at 
MiKBouri  avenue  and  Main  street,  on  im- 
portant business.  Mr.  Kennedy  went  to  Mr. 
Nearlng's  office,  and  was  there  informed 
by  Mr.  Nearing  that  be  would  have  to  mar- 
ry Lulu  Prince  or  ber  father  vroold  kill 
him,  Mr.  Kennedy  Infwmed  Mr.  Nearing 
that  there  was  no  reason  why  he  should 
mnny  Lulu  Prince,  and  that,  besides,  be 
was  engaged  to  many  another  woman.  He 
left  Mr.  Nearlng's  office,  went  Into  tbe  ball, 
and  there  met  C.  W.  Prince  and  Will  Prince 
and  the  defendant  On  that  morning,  be- 
fore going  to  Nearlng's  office.  Will  Prince 
had  oiled  up  his  pistol  and  put  It  in  his 
pocket.  G.  W.  Prince  and  Will  Prince  told 
Kennedy  tbat,  unless  he  married  the  de- 
fendant at  once,  he  would  be  a  dead  man  in 
five  minutes.  At  this  his  courage  failed  him, 
and  he  went  with  tbe  defendant,  her  father, 
and  brother  to  the  recorder's  office  for  a 
marriage  license.  While  sitting  at  the  table 
In  the  recorder's  office,  waiting  for  a  deputy 
to  make  out  tbe  license,  Mr.  Kennedy  saw 
Pred  Bullene,  court  reporter  for  the  Kansas 
City  Star,  and,  apparently  recognizing  him, 
got  up  from  ills  chair  and  started  toward 
blm.  0.  W.  Prince  stepped  between  them, 
and  with  bis  left  hand,  bis  right  remaining 
significantly  In  bis  overcoat  pocket,  pushed 
them  apart,  and  ordered  Kennedy  to  go  back 
and  sit  down,  remarking,  "This  thing  is  not 
over  yet."  While  In  the  recorder's  office 
Will  Prince  and  0.  W.  Prince  kept  thdr 
bands  apparently  on  their  pistols  In  their 
overcoat  pockets.  After  Kennedy's  futile  ef- 
fort to  communicate  with  Bullene,  be  made 
no  further  effort  to  escape,  but  went  re- 
signedly to  Judge  Qlbson's  chamb^s,  where 
a  marriage  ceremony  was  performed.  ThO' 
parties  then  left  the  courthouse,  Mr.  Ken- 
nedy returning  to  tlie  office  where  he  wwked. 
Tbat  evening  Kennedy  visited  the  Prince 
household,  but  slept  at  bla  own  homeb  as 


be  contlnufid  to  d»  up  to  the  time  he  wu 
kiUed.  So  far  aa  tbe  evidence  dlschwos,  b* 
did  not  see  tbe  defendant  ^ain  iq>  to  the 
time  of  the  murdw.  On  the  Saturday  fol- 
lowing the  Tuasday  m  w3dfllt  the  marriage 
ceremony  was  performed,  the  defendant  went 
to  tbe  county  conrtbonse  and  sew  Mr.  Bul- 
lene, the  reporter  for  tbe  Kansas  City  Star, 
for  the  piurpose  of  having  anottiar  artide 
wrlttoi,  in>  additlwi  to  the  one  that  bad  bem 
pnbllflbed,  giving  tiie  here  facte  of  the  mar- 
rlag&  In  tbe  eonversatton  tbat  ensued  Hr. 
Bullene  asked  the  defendant  what  was  tb» 
cause  of  the  forced  marriage,  and  Ae  In- 
Cormed  him  that  it  was  beeauae  Kennedy  had 
been  sogaced  to  marry  her,  and  was  about 
to  mairy  another  woman.  He  adcad  ber  If 
there  had  been  any  intimacy  between  iUiem, 
and  she  replied  tbat  there  had  not  He  asked 
her  wby  it  was  that  she  wanted  to  marry  a 
man  who  wanted  to  many  amUhfx  girl,  and 
die  replied  tbat  "tiie  wanted  Iter  revenge." 
A  day  or  two  before,  she  called  on  the  dty 
editor  of  tbe  Star,  Oapt  Wade  MonntCnt. 
and  a^ed  him  to  pobltata  the  marriage  li- 
cense. Siie  said  tbat  Kennedy  had  been 
forced  to  marry  her,  because  be  had  tried 
to  Jilt  bw,  and  die  said  tbat  sibe  wanted 
him  to  get  some  notoilety,  and  tbat  she 
wanted  him  roasted.  On  the  Saturday  even- 
ing following  the  manlage  tbe  defendant 
and  Will  Prince  called  again  at  tbe  Star 
(^ce,  saw  Bullene  and  Blonntfor^  and  re- 
quested tbat  an  article  be  published  in  the 
Star  to  the  effect  that  tbe  marriage  had 
been  brought  about  by  the  tact  ttiat  Ken- 
nedy waa  about  to  marry  another  girl  after 
having  been  engaged  to  Lulu  Prince.  Will 
Prince  stated  in  tbe  def«idantfa  presence 
that  the  marriage  was  a  forced  manlage,  but 
that  be  did  not  want  that  fact  published,  ax 
It  would  annul  it;  and  he  further  stated  that 
there  never  had  been  any  Inttmaey  betweoi 
tbe  defendant  and  Kennedy.  It  was  finally 
proposed  by  Monntfort  that  BuUme  accom- 
pany Prince  and  bis  sister  to  Kennedy'? 
house  to  verify  their  story,  and  In  req>onse 
to  this  suggestion  Prince  assented,  snytog: 
"I  have  had  one  round  with  tbat  fellow.  I 
gave  him  his  choice  of  marrying  tbe  girl  or 
going  to  hell,  and  he  cfaose  to  marry  ber." 
He  was  very  bitter  against  Kennedy  In  bis 
conversation,  otlling  him  a  pui^y  and  a 
coward,  and  other  offensive  uuues,  and  said 
that  he  did  not  deserve  to  live.  Will  Prmcr. 
the  defendant,  and  Bullene  started'  on  the 
street  car  for  the  Kranedy  house,  and  on 
the  way  out  Will  Prince  and  Ihe  deCendant 
proposed  to  Bullene  that  he  call  Kennedy  out 
on  tlie  porcta,  wUle  he  and  the  defoidant 
should  stand  aroond  tbe  oemw  of-  tbe  bouse. 
This  Bidlene  refused  to  do,  and  Brinee  and 
bis  sister  remained'in  the  street;  wbile  Bul- 
lene entered  the  honee  and.  had  a  amversa- 
tion  with  Kennedy^  in  which  ^naedy  detried 
that  he  had  ever  been  engiaged  to  marry 
Lulu  Prlnee,  and  said  that  he  was  engaged 
to  many,  another  womanj  He  also  told  Bah 
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lene  tbe  eircnmstaneea  of  the  foved  mar- 
riage ag  the7  bave  been  stated  aboTe;  and 
tills  coiLTWBatlon  Bullene  repeated  to  the 
defeDdant  and  WUl  Prince  when  lie  rejoined 
tbem  after  learlns  the  bouBe.  No  publica- 
tion was  made  as  a  result  of  the  vlalL 

From  the  day  of'  the  forced  marriage,  De* 
oember  4th,  up  to  the  day  of  the  killing, 
January  10,  1901,  Will  Prince,  Bert  Prince, 
and  G.  W.  Prince  had  cottversatlonfl  with 
several  parties  In  which  conrt  threats,  be- 
sides those  already  mentioned,  wece  mads 
against  Kennedy,  and  statementa  made  In 
reference  to  the  relations  between  him  and 
the  defendant,  her  father,  and  brothers. 
Four  or  five  days  after  the  forced  marriage. 
R.  J.  CostellOp  deputy  recorder,  who  Issued 
ttae  marriage  Ueeme,  met  O.  W.  Prince,  and 
naked  him  bow  the  couple  were  getting  along. 
O.  W.  Prbice  said  that  the  yooag  lady  was 
at  home  with  him.  Costello  replied  that  ft 
would  only  be  a  question  of  time  until  Kea- 
nedy  got  a  divorce,  and  C.  W.  Prince  said: 
"1  would  like  to  see  him  get  a  divorce.  He 
Is  dealing  with  the  oid  man  now,  and  he 
Isn't  so  old  he  couldn't  take  care  of  bimself.*' 
About  a  week  or  ten  days  before  the  killing 
Costello  again  met  Prince  on  the  street  car, 
and  asked  him  again  bow  they  (tiie  defendant 
and  deceased)  were  getting  aloi^^,  and  C.  W. 
Prince  replied  that  Kennedy  waa  not  doing  the 
right  thing,  to  which  Costello  replied,  "That 
boy  will  never  live  with  your  daughter,"  and 
C  W.  Prince  answered  him  by  saying,  "Ue 
bad  better  do  the  right  thing,  or  the  papers 
will  ba.ve  something  to  write  about"  One 
evening  about  two  or  three  weeks  after  the 
ceremony  C  W.  Prince  met  Edward  J.  Cur* 
tin,  a  shoe  salesman,  In  a  drug- store  In  Kan- 
sas City,  and  Curtln  aatd  to  him,  "Mr.  Prince, 
what  Is  this  X  hear  yon  are  doing?"  Prince 
Bald,  "I  am  not  going  to  let  any  son  of  a 
bitch  jUt  my  daughter."  Then,  apparently 
tliinKtng  tiiat  Curtln  -was  Bullene,  as  they 
resembled  each  othu:.  Prince  said,  "Xou  were 
tbere.  wenen't  you,  Mr.  Bullener*  Curtln 
nodded,  to.  tbis,  and  then  Prince  said  to  him, 
.*That  was  a  pretty  good  stiHr:  and,  If  things 
don't  go  right,  you  will  get  a  good  deal  bet- 
ter story  tban  that"  He  was  excited  and 
mad,  and,  wh«i  Curtln  asked  him  If  the 
couple  were  Uvlng  together,  Prince  answered, 
"No:  and  he  would  see  that  they  didn't  live 
together."  Curtln  also  heard  somebody  In 
tbe  drug  store  say  to  Prince  that  Kennedy 
would  try  to  get  a  divorce  from  his  daughter, 
and  Prince  replied:  "Let  the  son  of  a  bitch 
try  it  He  Is  dealing  with  the  old  man  now, 
not  the  girl."  On  the  morning  after  the 
forced  marriage,  Will  Prince,  In  conversation 
with  Jtuik  Caldwell,  a  machinist  with  whom 
he  had  some  business  connections,  raid.  In 
speaking  of  the  circumstances  of  the  forced 
marrlnge,  after  tbe  ceremony  had  been  per- 
formed, "t  remarked  to  blm  (Kennedy)  that 
ho  bad  prolonged  his  life  three  weeks  by 
doing  what  he  bad  done."  He  also  stated 
to  Caldwell  that  Kennedy  bad  been  going 


with  bis  sister,  and  waa  about  to  marry 
another  woman,  and  so  they  called  him  down 
to  Mr.  Nearlng's  ofBce,  met  Urn  when  he 
came  ou^  and  took  him  to  the  courthouse, 
and  made  him  get  a  license  and  get  mar- 
ried. At  another  time  Caldwell  asked  Will 
Prince  If  Kennedy  was  living  wltb  bis  ds- 
ter,  and  Will  Prince  answered  him  by  say- 
ing: "It  to  an  Immaterial  fact  whether  he 
does  or  not  He  has  crossed  bis  Rubicon 
long  ago." 

On  the  1st  of  January  C.  W.  Prince  sent 
Philip  Kennedy  by  a  messenger  boy  tbe  fol- 
lowing bill,  to  which  Kennedy  did  not  reply: 
"a  W.  Prince,  Exchange  Pool  Hall,  717 
Central.  Kansas  City,  Mo..  Dec.  31st  1000. 
Mr.  Philip  H.  Kennedy.  Dr..  to  O.  W.  Prince. 
To  one  month's  board  and  maintenance  of 
your  wlffti  (40.00.  Please  remit  [Signed]  G. 
W.  Prince."  On.  the  envelope  were  the  fol- 
lowing Indorsements:  "Return  in  6  days  to 
G.  W.  Prince,  Exchange  Pool  Hall,  717  Cen- 
tral Street  Kansas  City,  Mo."  Addressed: 
"Philip  H.  Kennedy,  Core  Merchants'  Dis- 
patch, Ridge  BuUdlng.  Kansas  City,  Ma" 

On  tbe  evening  of  January  8d.  at  about  6 
o'clock,  and  Just  after  Mr.  Nash  and  Mr. 
Porteus,  tbe  only  two  men  connected  with  the 
office  In  which  Kennedy  was  employed,  had 
left,  C.  W.  Prlnoe  and  Will  Prince,  with 
their  hands  again  suggestiTely  In  th<^  over- 
coat pockets,  appeared  at  the  door  of  the 
office  and  Inquired  tor  Mr.  Kennedy  .of  Bo- 
land  Butler,  a  boy  employed  ttiere  as  a  ste- 
nographer. They  stepped  In  the  office  and 
asked  Keniwdy  If  he  had  received  tbe  bill 
they  had  sent  him.  Mr.  Kennedy  replied 
that  he  bad.  G.  W.  Prince  said,  "Are  you 
going  to  pay  It?"  and  Mr.  Kennedy  said, 
"No.'*  Mr.  Prince  aald,  "You  refuse  to  pay 
it?"  and  Mr.  Kennedy  said:  "Yes;  you  can 
sue  me  ttae  maintenance.  I  am  acting  under 
the  advice  of  counsel."  Mr.  Prince  then  sald- 
to  Mr.  Kennedy:  "I  will  show  you  what  a 
low-down  son  of  a  bitch  yon  are.  You  don't 
deserve  to  live.**  At  that  remark,  by  reason 
of  some  movement  on  tbe  part  of  Will  Prince 
or  0.  W.  Prince,  Kennedy  ran  for  the  door. 
Will  and  C.  W.  Prince  tried  to  Intercept  him 
at  tbe  door,  but  Kennedy  got  out  Into  tbe 
hall,  pursued  by  Will  Prince;  Butler  having 
grabbed  C.  W.  Prince  around  the  waist  and 
holding  him  back.  When  Kramedy  got  to  a 
flight  of  stoirs  leading  from  the  second  to 
the  Orst  floor,  he  was  elthear  struck  down 
stairs  by  Will  Prince,  who  was  following,  or 
else  slipped  and  fell.  He  cried  Cor  help,  and 
then  Will  turned  and  ran  back  to  his  father, 
and  called  out  to  him  to  "come  out  this  way." 
C.  W.  Prince  tore  himself  loose  from  Butlw, 
and  the  two  men  ran  upstairs  to  the  third 
Aoor,  and  down  tbe  ball  to  the  Walnut  street 
entrance,  Kennedy,  with  the  blood  stream- 
ing down  his  face  from  a  cut  over  the  eye, 
found  a  policeman  who  returned  wltb  blm  to 
the  Ridge  Building. 

The  state  offered  evidence  to  the  effect  that 
on  the  Monday  following  the  flnt  day  Ken- 
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ned7  was  able  to  get  oat  of  the  bouse  after 
the  assaalt  on  the  evening  of  the  Sd,  he 
Bongtat  and  seemed  an  order  for  a  peace  war- 
rant agalnat  O.  W.  Prince  and  WIU  Prince 
from  C  E.  Bnmbam.  arolstant  prosecntlng 
attorney.  This  erldence  the  court  excluded 
on  the  objection  of  the  defendant  On  the 
daj  after  this  assault  was  made  Will  Prince 
told  Jack  Caldwell  how  Kennedy  bad  dived 
downstairs  from  "under  the  shadow  of  a 
gun,"  and  said  tiiat  "he  was  the  most  Im- 
maculate coward  Christ  ever  died  to  save." 

On  the  evening  of  January  S,  1001,  Ken- 
nedy filed  In  the  circuit  court  of  Jackson 
cocuty  a  petition  seeking  to  annul  the  mar- 
riage into  which  he  had  been  forced  to  enter, 
which  was  never  served.  The  filing  of  this 
suit  was  published  In  the  momli^  and  even- 
ing papers  of  the  &th,  bnt  the  summons  was 
nevOT  served.  About  4:30  on  the  evening  of 
January  9th  WIU  Prince  was  seen  walking 
around  on  the  second  floor  of  the  New  Ridge 
Building,  at  and  near  the  place  where,  on 
the  evening  of  the  next  day.  the  killing  took 
place.  He  was  apparmtly  Studying  "the  lay 
of  the  ground."  The  same  evening  the  de- 
fmdant  was  also  seen  in  the  New  Ridge 
Building,  on  the  stairway  between  the  sec- 
ond and  third  floor,  from  which  place  one 
could  see  Into  the  office  In  which  Kennedy 
was  employed.  That  evening,  between  5  and 
6  o'clock,  the  defendant  met  Steve  O'Orady, 
a  newspaper  reporter  on  the  Kansas  City 
World,  at  BIcksecker's  dgar  store,  at  Nlntb 
and  Walnut,  where  she  was  waiting  for  a 
telephone  message  from  some  one,  or  tise 
trying  to  call  some  one  1^  telephme.  She 
had  a  conversation  with  O'Orady  (with  whom 
she  had  chanced  to  become  acquainted  while 
employed  as  a  stenographer  at  the  Home 
Product  Show  In  Convention  Hall  the  first 
week  in  October),  and  In  tbis  ctmversation 
O'Grady  asked  her  what  was  the  cause  of 
the  forced  marriage^  and  if  she  and  Kennedy 
lud  been  Intimate.  She  said  there  had  been 
no  Intimacy  betwerai  them,  but  that  Ken- 
nedy had  been  going  with  her,  and  was  about 
to  marry  anoth«>  girl,  and  that  she  "had 
beat  her  to  it,"  or  "had  beat  her  time.** 
O'Orady  aaked  her  what  she  was  going  to  do 
about  the  annulment  suit,  and  she  answered 
"that  her  time  would  come  to  get  even.'*  or 
"to  get  her  revenge."  He  a^ed  her  if  it 
would  be  soon,  and  she  said  It  would.  He 
asked  ttet  It  It  would  be  by  a  proceeding  In 
court,  and  to  this  question  she  made  no  re- 
ply. The  same  night  Bert  Prince  was  In  a 
saloon  on  the  Southwest  Boulevard,  and 
started  a  conversation  with  a  bartender, 
whom  he  noticed  reading  an  account  of  the 
annalmmt  suit  In  the  evening  paper.  He 
yald,  pointing  to  tiie  article,  "That  was  a 
shotgun  wedding,  and  yon  will  read  some- 
thing a  good  deal  worse  than  that"  He 
seemed  to  be  angry,  and  called  Kennedy  a 
3on  of  a  bitch. 

On  January  10th  Bert.  Will,  and  0.  W. 
Prince  left  home  at  different  times  in  the 


morning.  Bert  went  to  the  New  Ridge  Build- 
ing, apparently  to  look  over  the  ground,  as 
Win  had  done  the  night  before,  and  his  pres- 
ence there  at  some  time  between  8  and  11 
o'clock  on  the  morning  of  the  10th  was  testi- 
fied to  by  one  of  defendants  witnesses.  'Will 
returned  home  at  the  noon  hovir,  and  ate 
lunch  with  his  sister.  They  left  the  house 
together,  or  else  Joined  each  otbtx  shortly 
after;  for  the  two  were  seen  walking  close 
together  west  on  Eleventh  street  between 
Park  and  Olive.  When  about  mldvray  be- 
tween these  streets,  Will  handed  the  defend- 
ant something  wlUch  she  retained,  apparent- 
ly covered  with  a  pocket  handkerchief.  At 
Eleventh  and  Brooklyn  the  defendant  got 
onto  an  dectrlc  car,  and  as  she  did  so  her 
brother  made  some  remaiiE  to  bw,  to  which 
she  replied,  "All  right."  This  occurred  about 
8  o'clock.  Will  went  direct  to  his  father's 
pool  ball  in  the  Exchange  Building,  to  which 
place  defendant,  came  shortly  afterwards. 
She  went  into  the  pool  hall,  and  had  a  con- 
versation with  her  father  and  her  two  broth- 
ers, Bert  and  Will,  after  which  she  and  WIU 
went  out  into  the  hall  and  held  an  earnest 
convnsatlon  for  16  or  20  minutes,  sfta  which 
she  left  This  was  somewhere  between  3:30 
and  4  o'clock.  At  about  4:30  o'clock  Bert 
appeared  at  the  fire  department  headquarters 
on  the  east  side  of  Walnut  street  between 
Blghth  and  Ninth,  one  block  north  of  the 
Ridge  BuUdlng.  He  left  there,  going  Hnith, 
across  Ninth  street,  In  the  direction  of  th« 
Ridge  Bulldli^.  Between  4:80  and  6  o^clock 
be  and  the  defendant  were  seen  engaged  la 
close  conversation  In  the  hallway  of  the 
Ridge  Building  on  the  third  floor.  Th^  sep- 
arated; she  going  to  Dr.  Cross'  office  In  the 
Rlalto  Building,  a  block  and  a  half  east 
while  Bert  took  Uie  eievatw  on  the  third 
floor,  riding  to  the  flrst  floor,  and  went  out 
of  the  &Ialn  street  entrance.  While  going 
down  the  elevator  he  was  adced  by  an  ac- 
quaintance If  he  was  going  to  play  ttiat  aigb^ 
and  he  answered  that  he  was  not  He  ap- 
parency returned  to  Us  tether's  pool  ball, 
and  with  his  companions  furnished  some 
music  for  fbe  patrons  of  the  place.  Some 
time  between  4:80  and  5  o'clock,  the  defotd- 
ant  called  at  Dr.  Oroas*  office,  and  told  him 
she  was  not  Mrs.  Case  Patten,  whom  Ae  bad 
represented  herself  to  be  on  her  previons 
visits,  but  that  her  name  was  Mrs.  Kennedy; 
that  the  story  she  told  him  on  tbe  occasion 
of  her  last  visit  to  the  effect  that  she  had 
gotten  rid  of  her  child  by  an  abortton,  was 
not  true;  and  that  she  was  still  In  a  preg- 
nant condition.  She  requested  the  doctor  to 
go  to  Mr.  Kennedy's  office,  and  tell  him  that 
she  waa  in  the  same  condition  that  she  had 
been  In.  The,  doctor  at  flrst  refused  to  go, 
and  said  that  he  would  telephone  to  lb.  KeiH 
nedy  to  come  to  his  office.  He  did  telet^ne 
to  Mr.  Kennedy,  but  Kennedy  Informed  him 
that  he  could  not  leave  his  office  until  after 
e  o'clock.  The  defendant  again  requested 
the  doctor  to  go  and  see  Mr.  Kennedy,  and 
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ur^ed  blm  to  do  so,  saying  that  It  would  be 
a  great  favor,  as  the  papers  In  the  annul- 
ment salt  would  be  served  that  night,  and 
then  she  added:  "My  father  will  make  me 
fight  this  suit  and  everything  will  come 
out"  She  also  said,  in  urging  the  doctor  to 
go  and  see  Kennedy,  "I  am  afraid  my  father 
and  brothers  will  hurt  him."  "I  don't  re- 
member," the  doctor  continues  In  his  testi- 
mony, "which  she  said,  'harm  or  shoot  him,' 
or  'do  some  damage  to  him.' "  He  asked 
her  what  was  the  great  hurry  of  having  the 
matter  attended  to  that  night,  and  she  re- 
plied that  "the  papers  will  be  served  to-night, 
and  It  niust  be  attended  to  this  evening." 
The  defendant  was  In  and  out  of  the  doctor's 
office  three  times  that  afternoon,  and  after 
the  doctor  consented  to  go  she  left  and  he, 
after  attending  to  some  matters  at  his  office, 
followed.  It  was  about  45  minutes  after  her 
first  call  that  the  doctor  started  from  his 
office  In  the  RIalto  Building  for  the  Hldge 
Building.  He  entered  the  Ridge  Building 
at  the  Walnut  street  entrance,  which  Is  on  a 
level  with  the  third  floor  of  the  New  Ridge 
Building,  and  walked  tbrongfa  the  hall  to  the 
stairway  leading  from  the  third  floor  down 
to  the  second  floor,  on  which  floor  Mr.  Ken- 
nedy worked.  He  met  the  defendant  at  the 
top  of  the  stairs  on  the  third  floor,  and  stop- 
ped and  conversed  with  her  a  moment  She 
said  to  him,  "You  go  down  and  see  him, 
and  then  I  will  come  down."  She,  however, 
preceded  Dr.  Cross  down  the  stairway,  and 
stepped  back  into  the  corridor  toward  the 
east,  so  she  could  not  be  seen  from  the  en- 
trance of  the  office  of  the  Merchants*  DIs- 
patch  Transportation  Ck>mpany.  Dr.  Cross 
came  down  the  stairs,  went  to  the  door  of 
the  office,  and  asked  for  Mr.  Kennedy,  who 
was  called  to  the  door  by  Roland  Butler,  and 
he  (Kennedy)  stepped  out  into  the  hall.  As 
Mr.  Kennedy  stepped  out  in  the  hall  he  was 
addressed  by  Dr.  Cross,  and  Just  then  Ro- 
land Butler,  who  was  looking  through  a 
crack  in  the  door,  noticed  the  defendant 
approach  Mr.  Kennedy  and  Dr.  Cross,  nn- 
buttonlng  her  jacket  When  she  saw  Butler, 
she  stepped  back.  Dr.  Cross  told  Mr.  Ken- 
nedy wliat  the  defendant  had  requested  him 
to  tell,  and  Just  then  the  defendant  stepped 
up  to  them.  She  said  to  Mr.  Kennedy:  "Wait 
n  minute.  I  want  to  talk  to  you."  Ken- 
nedy replied,  "I  haven't  got  anything  to  say 
to  you."  She  then  said,  "Are  you  going  to 
live  with  me?"  and  he  answered,  "No." 
While  these  questions  were  being  asked  and 
answered.  Dr.  Cross  turned  to  the  south  to 
go  toward  the  elevator,  and  Kennedy  and 
the  defendant  had  moved  away  a  few  steps 
east  In  the  hall.  Dr.  Cross  had  gone  not 
over  ten  feet  when  he  heard  the  report  of 
the  revolver-  When  the  defendant  began 
to  shoot,  Kennedy  turned  toward  the  west 
and  started  for  the  door  of  the  office;  the 
defendant  continuing  to  fire  very  fast  Tom 
Kennedy,  the  brother  of  the  deceased,  who 
called  at  the  office  to  protect  bia  brother 
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each  evening  after  the  assault  of  January  3d, 
and  Roland  Butler,  the  stenographer,  rushed 
out  of  the  office  as  quickly  as  possible,  paM- 
Ing  Kennedy  staggering  toward  the  door. 
Tom  Kennedy  grabbed  the  defendant  Just  as 
she  fired  the  last  shot,  and  they  fell  to  the 
floor;  she  uttering  a  scream  as  they  felL 
Just  as  Tom  grabbed  Mrs.  Keuuedy,  he  was 
struck  from  behind  a  vicious  blow  by  wui 
Prince,  who  appeared  immediately,  as  If  he 
had  been  in  waiting,  upon  the  scene  of  the 
tragedy-  Tom  Kennedy  sprang  to  his  feet, 
and  grappled  with  Will  Prince,  and  with 
the  assistance  of  two  others,  who  had  rushed 
out  of  the  office,  pushed  him  against  the  wall. 
Prince  said  to  Tom  Kennedy,  "Who  in  the 
hell  are  you?'  and  Tom  answered,  "Yes, 
who  in  the  hell  are  you?"  to  which  Prince 
answered  by  saying,  "I  thought  you  were 
striking  a  lady."  The  defendant  then  turned 
to  the  three  men  who  were  holding  Will 
Prince,  struggling  to  get  away,  and  said 
coolly:  "Turn  that  man  .loose.  It  was  I 
who  did  the  shooting."  No  sign  of  recogni- 
tion passed  between  the  defendant  and  her 
brother.  Prince  was  then  released,  as  he 
was  not  recognized  at  the  time,  and  left  his 
hat,  which  had  fallen  off  In  the  scrimmage, 
and  ran  upstairs  to  the  third  floor,  down  the 
hall,  and  out  the  Walnut  street  entrance. 
Kennedy,  who  was  staggering  toward  the 
office  door  when  his  brother  and  Roland  But- 
ler rushed  past  him,  got  inside  the  office, 
turned  In  his  death  throes,  and,  uttering  the 
words,  "It  wasn't  her  gun  that  did  It,"  fell 
dead  in  the  hall.  He  bad  been  hit  six  times, 
the  number  of  shots  fired.  One  of  the  shots 
entered  from  the  front  of  his  body,  one  from 
the  side,  two  In  the  hack,  one  pierced  his 
ear,  and  the  other  struck  his  forehead.  Eith- 
er of  the  body  wounds  were  mortal. 

Before  Kennedy  fell  to  the  floor  Will 
Prince  appeared  upon  the  scene.  Where  he 
came  from  no  one  seems  to  know.  He  bad 
probably  stationed  himself  In  the  hallway  on 
the  second  floor  to  the  east  of  the  stairway, 
or  on  the  landing  of  the  stairway,  between 
the  second  and  third  floors.  J.  J.  Mountjoy, 
the  head  Janitor  of  the  building,  was  stand- 
ing In  the  east  and  west  hallway  on  the  third 
floor,  about  30  feet  east  of  and  facing  the 
stairway  leading  from  the  third  to  the  sec- 
ond floor,  at  the  time  his  attention  was  at- 
tracted by  the  shooting.  He  testified  posi- 
tively that  no  one  was  in  the  hallway  on  the 
third  floor  between  ^Im  and  the  stairway, 
that  he  ran  to  and  down  the  stairway,  and 
that  no  one  passed  down  the  stairway  In  ad- 
vance of  him.  Mountjoy  saw  Will  Prince 
struggling' with  those  who  were  holding  him 
when  he  reached  the  top  of  the  stairs  on  the 
third  floor.  Dr.  Cross  did  not  see  Prince  come 
down  the  stairway,  and  Tomlinson  and  Kin- 
cald,  who  were  In  a  printing  office,  within  a 
few  feet  of  the  door,  about  50  feet  east  of  the 
place  of  the  killing,  rushed  out  In  the  hallway 
on  hearing  the  reports  of  the  pistol,  and  saw 
Will  Prince  moving  In  a  westerly  direction 

Digitized  by  Google 


f 


994  76  SOUTHWEST 

toward  Tom  Kennedy  and  the  defendant. 
At  the  time  Mouutjoy  beard  the  firing  be  bad 
Jnst  looked  at  a  regulated  clock  in  the  win- 
dow of  a  jewelry  store  on  the  third  floor  of 
the  Ridge  Building,  and  it  was  exactly  17 
minutes  to  6  o'clock  by  that  clock  when  the 
shooting  took  place.  Two  parties  went  for 
an  officer  immediately  after  the  shooting; 
one  riding  down  the  elevator  and  the  other 
running  down  the  stnlrs.  They  found  Officer 
Crane  going  south  on  Moln  street  about  10 
feet  to  the  north  of  tbe  entrance  of  the  Bldge 
Building.  He  ran  at  once  into  tbe  building, 
took  the  elevator,  which  was  waiting,  and 
was  carried  to  the  second  floor.  Oflleer  An- 
derson was  standing  on  tbe  west  side  of  Main 
street,  across  from  the  Ridge  Building,  and, 
seeing  Officer  Crane  running  Into  the  build- 
ing, he  followed  on  a  run,  going  upstairs  to 
the  second  floor.  Crane  had  just  arrested 
the  defendant  when  Anderson  arrived.  Crane 
told  him  to  call  tbe  ambulance,  and  Officer 
Anderson  stepped  into  tbe  Merchants'  Dis- 
patch Transportation  office,  secured  prompt 
telephone  connections  with  tbe  police  station, 
and  called  for  the  ambulance;  ttie  call  being 
received  at  15  minutes  to  6  o'clock  by  the 
regulated  clock  at  tbe  police  station.  It  was 
shown  in  evidence  that  ail  that  was  done  in 
the  calling  of  tbe  officers  and  their  arriving 
upon  tbe  scene  and  the  calling  of  the  patrol 
could  easily  be  done  in  less  tliau  two  min- 
utes. The  police  ambulance  responded  at 
once  to  tbe  call,  and  arrived  at  the  Ridge 
Building  in  about  four  minutes  after  the  call 
was  received,  as  was  shown  by  subsequent 
tests.  Before  Officer  Crane  arrived,  the  de- 
fendant had  been  held  by  the  wrist  by  Tom 
Kennedy.  A  physician  In  the  building,  who 
had  been  attracted  by  the  shooting,  knelt 
down  by  the  side  of  Kennedy's  body,  placed 
his  ear  to  his  breast,  and,  bearing  no  heart 
beat,  tbe  physician  raised  his  bead  and  said, 
"He  Is  dead."  The  defendant  stepped  up 
and  asked,  "la  he  dead?"  and  the  doctor  an- 
swered, "He  is  dead."  Tbe  defendant  then 
kicked  tbe  deceased  In  the  face,  and  said, 
"He  will  never  seduce  another  girl."  Her 
manner  was  cool  and  collected.  When  Officer 
Crane  arrived  he  took  hold  of  the  defendant 
by  tbe  wrist,  and  she  said  to  him,  "Turn  my 
bands  loose,  officer.  I  want  to  fij^  my  hair." 
When  the  officer  let  loose  of  her  hands,  sbe 
said,  "I  am  not  going  to  run  away."  Tbe 
officer  remained  but  a  moment— "less  than 
two  minutes,"  was  hje  testimony— until  he 
started  with  the  defendant  for  the  station. 
They  walked  down  the  stairs  at  her  request, 
and  when  they  got  onto  tbe  first  floor  she  re- 
quested the  officer  to  walk  ahead  bf  her  and 
let  her  follow.  This  the  officer  refused  to  do. 
He  also  asked  her  who  it  was  she  had  killed, 
and  she  said  It  was  her  husband.  He  asked 
her  what  she  did  It  for,  and  she  said,  "I  can't 
tell  you  now."  He  asked  her  her  name,  and 
she  refused  to  give  it  This  was  after  they 
got  to  the  ground  floor.  They  went  out  of 
the  door  and  turned  north  on  Main  street 
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I  Between  the  entrance  of  the  Ridge  Building 
and  Ninth  street  the  defendant  kept  looking 
back,  and  when  they  got  in  front  of  the 
Sheidley  Building,  at  the  southwest  corner 
of  Ninth  and  Main  streets,  she  turned  clear 
around,  facing  the  south,  as  if  looking  for 
some  one,  and  the  officer  said  to  her,  "Are 
you  looking  for  some  one?"  and  she  answered 
evasively,  "It  doesn't  seem  to  create  much 
excitement,  does  it?"  They  went  on  north 
to  the  police  station,  passing  the  ambulance 
going  south  on  a  run  near  Sixth  and  Main. 
The  defendant  was  taken  to  the  station  and 
placed  in  charge  of  the  police  mapivu. 

At  20  minutes  to  «  Bert  Prince  went  Into 
Jenkin's  music  store,  airaut  50  feet  south  of 
tbe  entrance  of  the  Ridge  Building,  went 
behind  the  coonta,  as  was  his  custom,  and 
left  his  mandolin.  One  of  the  clerks,  on  ac- 
count of  tbe  change  In  the  closing  hour  of 
tbe  store,  looked  at  his  watch  and  suid  to 
Bert,  "It  la  now  20  minutes  to  6,  and  you 
had  better  not  leave  your  mandolin,  if  you 
want  to  use  it  again  to-night"  Bert  replied, 
"I  won't  need  It  to-night"  and  went  out, 
turning  to  tbe  north  toward  tbe  entrance  of 
the  Ridge  Building.  Two  women,  who  bad 
an  office  at  tbe  south  end  of  the  north  and 
south  hall  on  tbe  third  floor  of  the  Ridge 
Building,  heard  the  shooting,  and,  together 
with  a  gentleman  friend,  ran  at  once  to  the 
stairway  leading  from  the  third  to  the  second 
fioor.  When  they  got  there  Bert  Trince  was 
leaning  over  the  banister,  looking  down  upon 
tbe  sc€«e  of  tbe  tragedy.  The  three,  the 
two  women  and  the  man,  went  down  to  the 
landing  of  tbe  stairs,  between  the  second  and 
third  floors,  and  saw  the  defendant  kick  the 
deceased  in  the  face,  saw  the  officer  take  tbe 
defendant  away,  and  then  at  once  went  back 
to  the  third  floor.  Bert  was  still  there,  aud 
in  response  to  an  Inquiry  by  one  of  the  wo- 
men, with  whom  he  was  acquainted,  as  to 
who  had  done  tbe  shooting,  Bert  said:  "Why 
it  was  I'OU.  She  fixed  blm.  Sbe  gave  him 
all  that  was  coming  to  blm.  He  didn't  treat 
her  right."  Bert  was  filing.  R.  J.  Cos- 
tello,  deputy  county  recorder  before  mention- 
ed, had  left  a  barber  shop  on  Ninth  street, 
between  Main  and  Walnut,  at  about  25  niln- 
ntes  to  6  by  his  watch.  He  walked  west  on 
Ninth  street  to  Main,  south  on  Main  to  the 
entrance  of  the  New  Ridge  Building,  at 
which  place  be  met  C.  W.  Prince,  who  was 
standing  there  and  seemed  to  be  excited. 
He  stopped  and  spoke  to  Prince  for  a  mo- 
ment and  while  he  was  talking  a  man  ran 
out  of  the  entrance  of  the  building  and  said 
there  was  a  woman  upstairs  shooting  her 
husband.  Costelki  said,  "That  is  your  daugh- 
ter up  there,  shooting  Kennedy,  her  hus- 
band." and  he  said,  "That's  who  it  Is."  Coa- 
tello  then  said':  "Prince,  this  Is  some  of  yoiur 
work.  You  could  have  prevented  this  if  you 
had  wanted  to."  Prince  said  to  Costello, 
"Keep  still."  He  then  went  into  the  build- 
ing, and  Costello  saw  him  start  upatalrs  to 
the  second  floor.   Shortly  after  tbe  poUcemaB 
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came  down  with  the  flcfcndant,  and  In  from 
five  to  seven  mlnntes  after  C!osteIIo  had  met 
Prince  tbe  ambalance  arrived.  There  was 
no  crowd  In  front  of  the  Ridge  Building,  only 
the  ordinary  travel  passing  to  and  fro  on  the 
aldewalfe,  when  Costello  first  met  Prince;  Imt 
the  crowd  qnlckJy  gath«^.  Just  about  the 
time  the  ambulance  arrived,  another  party 
saw  Prince  come  out  of  the  entrance  of  the 
Ridge  Building;  and  as  the  driver  of  the 
ambulance  drove  up  h«  saw  Prince  come  out 
of  the  door  without  his  hat.  look  up  and 
down  the  street,  and  then  disappear  In  the 
crowd.  It  was  shown  in  evidence  that  be- 
fore 0:30  o'clock  Will  Prince  was  noticed 
sitting  on  the  armchair  In  bis  fath^s  pool 
hall,  intently  looking  at  the  clock  on  the  wall. 

It  was  cfHitended  by  the  defendant  that 
Will  Prince  went  fnKD  the  scene  of  the 
tragedy  to  tals  father's  pool  hall,  knocked  on 
the  window,  called  his  father  out,  told  him 
of  the  kllUQg,  and  then  his  father  went  back 
into  the  pool  ball  through  the  Exchange 
Building,  and  out  the  south  entrance  of  the 
Exchange  Building,  down  Eighth  street,  to 
the  Itldge  Building,  meeting  Bert  Prince  in 
the  Exchange  Building,  and  that  the  two 
went  over  to  the  Ridge  Building  together. 
Some  witnesses  gave  testlmfmy  tending  to 
support  this  theory;  but  It  appeared  beyond 
dispute  that  Will  left  the  pool  ball  a  little 
before  5:30  o'clock,  Bert  a  few  minutes  later, 
and  It  appeared  from  the  evidence  of  several 
witnesses  called  by  the  defendant  that  some- 
body knocked  on  the  window  ol  the  pool 
hall,  that  It  was  too  dark  out  on  the  walk  to 
see  who  it  was,  and  that  C.  W.  Prince  at 
once  got  his  coat  and  hat,  went  to  his  desk, 
got  his  pistol,  went  out  the  side  door  of  the 
pool  hall  on  Central  street,  and  did  not  re- 
turn. It  appeared  In  evidence  fb&t  it  took 
over  six  minutes  to  go  from  the  second  floor 
of  the  Ridge  Building  over  the  course  trav- 
eled by  Will  Prince  to  the  Cpntral  street  en- 
trance of  the  pool  hall,  and  that  It  took  4% 
minutes  to  go  from  the  pool  hall  to  the  west 
.entrnnce  of  the  Ridge  Building.  Bert  Prince 
Admitted  owning  the  plst<d  with  which  the 
defendant  shot  her  husband. 

The  defendant  stated.  In  ctmversatlon  with 
the  police  matron,  Mrs.  Paul  Moore,  after 
the  shooting,  tliat  she  went  to  the  Ridge 
Building  to  talk  to  the  deceased,  that  he  re- 
fused to  talk  to  her.  and  pushed  or  brushed 
her  aside,  and  that  she  lost  her  temper  and 
shot  him.  The  defendant  was  visited  that 
evening  at  the  police  station  by  her  father 
and  Bert;  but  Will  discreetly  failed  to  make 
his  appearance,  and  did  not  claim  his  hnt  un- 
til It  w&a  Identified  at  the  coroner's  Inquest 
Before  the  defendant  was  seen  by  her  fath- 
er and  brother,  she  told  Mrs.  3Ioore  that  she 
was  afraid  her  father  would  not  speak  to  her; 
bat  when  her  father  and  Bert  came  to  the 
police  matron's  room  they  and  the  defendant 
greeted  each  other  pleasantly,  conversed  In 
low  tones,  and  laughed  and  smiled  while 
talking.  Her  manner  and  appearance  at  the 


police  station,  where  she  remained  from 
Thursday  evening  to  Saturday  afternoon,  was 
cool  and  coltected;  and  It  was  shown  b;  the 
testimony  of  Mrs.  Moore,  who  was  the  moth- 
er of  11  children,  that  the  defendant  suf- 
fered no  miscarriage  while  In  her  chaige,  and 
showed  no  signs  or  symptoms  of  pregnancy. 
It  was  shown  by  the  t»tlmony  of  Dr.  Boar- 
man,  tiie  Jail  pliysidan,  wbo  saw  the  defend- 
ant almost  dally  from  January  12th  to  June 
12fh,  that  she  suffered  no  mlscaiTlage  while 
in  the  county  Jail,  and  showed  no  ^gns  or 
symptoms  ot  pregnancy.  This  was  In  sub- 
stance the  case  In  chief  made  by  the  state. 

The  defense  Interposed  was,  as  haa  been 
stated.  Insanity— hysterical  Insanity.  The 
contentiim  of  the  state  that  the  defendant's 
fotber  and  brother  conspired  with  her,  and 
aided  and  abetted  her  in  the  mnrdor.  was  de- 
nied, and  evidence  (rffered  to  estabUdi  an 
alibi  for  Bert  and  C.  W.  Prince,  and  Wlirs 
presence  at  the  time  of  the  killing  was  ex- 
plained on  the  theory  that  he  was  a  "vic- 
tim of  ctroumstances."  Defendant's  attor- 
neys stated  In  their  opening  statement  that 
her  relations  with  Case  Patten,  and  her  trip 
to  New  York  for  the  alleged  purpose  of  se- 
cnring  her  ring,  and  her  passing  under  ttie 
name  of  Mrs.  Case  Patten,  and  her  visits  to 
Dr.  Cross,  wonld  all  be  explained  to  soch  a 
manner  as  to  convince  tbe  jury  that  these 
facts  lud  nothing  to  do  with  the  killing,  and 
that  the  sole  cause  of  the  killing  was  that 
she  had  been  wronged  by  Kennedy,  and,  dis- 
tressed in  mind  by  this  fact,  she  had  lost 
her  ability  to  distinguish  between  right  and 
wrong  as  to  that  partlodat  act.  and  wblfe 
to  this  condition  of  mind  had  shot  him.  The 
defendant  did  not  testify  in  her  own  behalf, 
nor  did  her  father,  C  W.  Prince,  Sr.;  but 
on  the  trial  she  offered  la  evidence  state- 
ments made  by  deceased  to  Edward  W. 
Lewis  and'  Arthur  Kuhn  tending  to  prove 
that  deceased  had  seduced  the  defendant  and 
then  refused  to  marry  ber.  It  was  not  as- 
seited  that  these  declarations  of  defendant 
were  part  of  the  res  gestae.  After  the  of- 
fer was  made  the  stiite  objected  to  it  as  In- 
competent, because  the  deceased  was  not  a 
party  to  the  record,  and  the  admissions  and 
statements  were  not  a  part  ot  the  res  gestae, 
and  the  court  sustained  the  objectlcms,  and 
defendant  ^cepted.  Outside  of  the  declara- 
tion made  by  defendant  in  the  Ridge  Build- 
ing, after  she  had  been  told  that  Kennedy 
was  dead,  and  at  the  time  die  kicked  Lis 
dead  body,  that  "he  would  never  seduce 
another  girl,"  there  was  do  evidence  that 
Kennedy  had  seduced  and  abandimed  ber. 

Other  evidence  tot  defendant  was  as  fol- 
lows: 

W.  C.  :.IIchae1s  and  Sidney  F.  Woody,  twa 
unmarried  men,  testified  that  they  bad 
roomed  at  the  Prince  house  at  1518  East 
Fifteenth  street  from  August,  1898,  to  April, 
1899,  and  during  that  period  Kennedy  called 
frequently  to  see  the  defendant:  that  she 
was  then  empl<^ed  as  a  stenographer  in  a 
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downtown  office.  ■Woody  met  her  twice  on 
the  street  after  the  forced  marriage,  and  tes- 
tified that  Bhe  looked  worried.  Michaels  also 
testified  that  during  the  winter  of  1898  and 
1899  Kennedy,  with  whom  he  waa  acquaint- 
ed, was  taking  the  regular  course  In  the  Kan- 
sas City  Law  School,  in  addition  to  his  work 
as  solicitor  for  the  Mercbanttf  Diqtatch  Trans- 
portation Company. 

R.  S.  Swaggar  testlfled  that  in  the  early 
spring  of  1900  he  was  guarding  the  Prince 
tiome  as  a  smallpox  guard,  and  during  the 
time  that  he  was  there  (25  days)  the  deceased 
communicated  by  tetter  frequently  with  the 
defendant. 

H.  H.  Allen,  Thomas  Field,  and  Edwin  R. 
'Marvin  testlfled  that  the  defendant  worked 
■U6  a  stenographer  In  the  office  with  which 
they  were  connected,  which  was  visited  by 
a  large  number  of  people  dally,  from  Febru- 
ary, 1899,  and  up  to  the  Ist  of  December, 
1899,  and  that  during  that  period  the  de- 
ceased called  frequently  at  the  office  during 
the  noon  hour  to  see  the  defendant  Mr. 
Field  and  Mr.  Marvin  were  unmarried  men. 

Judge  Gibson,  of  the  circuit  court,  was 
called  to  the  stand,  and  told  of  his  perform- 
ing the  marriage  ceremony  between  the  de- 
ceased and  defendant,  and  stated  that  when 
the  deceased  stood  up  to  be  married  he  kept 
bis  hat  on,  and  that  he  was  asked  to  remove 
it.  He  was  asked  the  question:  "No  in- 
formation came  to  you  at  the  time  you  per- 
formed this  ceremony  as  to  what  had  oc- 
curred In  the  recorder's  office?"  He  answered 
it:  "No,  sir;  or  I  wouldn't  have  performed 
it- 
Mrs.  Rebecca  Walker  stated  that  she  visit- 
ed In  the  nefghtwrbood  where  the  PrlncM 
lived  in  September,  1900;  that  she  saw  the 
defendant,  and  thought  she  "acted  rather 
strange";  that  on  several  occasions  she  saw 
faer  walking  down  the  street  as  if  she  seemed 
to  be  thinking  about  something,  and  all  at 
once  she  picked  np  her  dress  and  ran  as 
"though  somebody  was  after  her.  Mrs.  Walk- 
er was  the  only  witness  who  testlfled  to  such 
performances. 

Mrs,  Sarah  Flllean,  and  her  husband,  B. 
A.  Fllieau,  portrait  artists,  testified  that 
they  were  at  the  Prince  house  the  night  be- 
fore the  shooting;  and  they  both  testified  that 
at  that  time  the  defendant  was  quite  uncom- 
municative, that  she  sat  a  great  deal  with 
her  head  down,  and  that  she  went  out  Into 
the  dining  room  and  ate  an  apple. 

Mrs.  Nellie  Taylor,  a  domestic  employed  In 
the  Prince  family,  testlfled  that  she  had 
worked  at  the  house  from  1898  until  No- 
vember, 1809;  that  during  that  time  Kennedy 
called  frequently  at  the  bouse;  that  she  re- 
turned to  work  for  the  Prince  family  In  May, 
1900;  and  that  she  saw  Kenneijy  but  once 
after  that,  as  one  of  the  Princes  forbade 
him  to  come  there.  She  testified  on  cross- 
eiamlnation  tliat  Case  Patten  called  at  the 
Prince  home  to  see  the  defendant  during  the 
«ummer  of  1900,  and  that  the  defendant 


called  on  Case  Patten  at  bis  boarding  bouse; 
that  Case  Patten  had  8  small  diamond  ring 
belonging  to  the  defendant;  that  she  and 
the  defendant  went  to  see  Patten  in  regard 
to  the  ring  one  evening,  and  the  next  morn- 
ing he  was  to  bring  the  ring  to  her  house,  but 
instead  of  doing  so  be  left  town;  that  this 
occurred  early  In  October.  The  witness  also 
testified  that  the  defendant  carried  a  gold 
watcb  which  belonged  to  Case  Patten  dur- 
ing the  summer  of  1900,  and  during  the  time 
that  be  had  her  ring.  Witness  also  testified 
that  the  defendant  did  not  sleep  well  during 
the  week  prior  to  the  kilUng;  that  she  had 
choking  spells.  In  which  she  would  lose  con- 
sciousness, and  that  she  was  quiet  and  sad; 
that  she  was  sick  on  Saturday  previous 
to  the  killing,  and  was  attended  by  Dr. 
Murphy.  Witness  stated  that  she  slept  with 
the  defendant  the  night  before  the  kllliDg. 
and  that  the  defendant  was  nervous;  that 
when  she  arose  the  next  morning  she  only 
drank  a  cup  of  coffee  for  breakfast;  tbat  on 
the  day  before  the  killing  she  was  down 
town  to  see  about  a  position  which  she  ex- 
pected to  get  as  a  stenographer;  tbat  she  only 
drank  a  cup  of  coffee  or  tea  for  lunch,  which 
she  ate  with  Will  Prince,  Mrs.  Prince,  and  a 
married  sister;  tbat  she  left  her  house  on  the 
day  of  the  killing  about  2  o'clock,  and  that 
WIU  didn't  leave  until  some  time  afterwards. 
The  witness  further  testified  tbat  she  had 
gone  with  the  defendant  to  Dr.  Doyle,  at 
Fifteenth  and  Charlotte,  about  the  first  of 
the  year,  and  that  the  defendant  had  got 
some  medicine  from  him,  and  that  she  bad 
been  with  her  to  see  Dr.  Doyle  frequently. 
She  denied  on  cross-examination  of  having 
testified  at  the  coroner's  inquest  that  on  the 
day  of  the  killing  she  noticed  "nothing  in 
particular  about  the  defendant,  except  that 
she  was  sitting  In  a  chair  in  the  back  parlor 
talking  with  the  family."  The  witness  also 
testified  on  cross-examination  that  before  the 
defendant  left  the  house  she  and  WIU  had 
a  conversation  which  witness  did  not  hear. 

O.  W.  Prince,  Jr.,  known  as  "Will  Prince," 
testified  that  be  left  home  on  the  morning 
of  January  15tb,  and  went  to  Mr.  Nearing's 
office,  and  from  there  to  the  circuit  court 
returned  to  Mr.  Nearing's  office,  and  went 
from  there  to  his  home,  ate  lunch  with  hla 
sister,  and  that  she  "hardly  ate  nothing"; 
that  she  left  Id  advance  of  him,  he  following 
some  time  afterwards;  that  he  went  down 
town,  and  went  to  his  father's  pool  ball, 
and  that  the  defendant  came  Into  the  pool 
hall  about  4  o'clock,  and  tbat  he  and  the 
defendant  went  out  In  the  hall  and  had  a 
conversation  lasting  five  or  ten  minutes,  and 
that  she  then  left  and  he  waited  for  her 
to  return,  as  she  said  she  would;  tbat  be  did 
not  know  the  exact  time  tbat  he  left  the  pool 
hall,  but  tbat  it  was  after  20  minutes  after  5; 
that  he  went  to  the  Ridge  Building,  third 
floor.  Walnut  street  entrance;  tbat  In  going 
through  the  hall  on  the  third  floor  be  heard 
A  woman  scream;  tbat  he  "knew  U  was  his 
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slater";  that  he  niahed  downataln,  nw  some 
man  apparently  choking  his  slater,  and  ran 
up  and  hit  blm;  that  he  aaw  It  waa  not  Een- 
nedf,  the  one  he  thought  It  was,  and  apolo- 
gized; that  be  lost  hla  hat,  and,  seeing  that 
he  was  a  "Tlctlm  of  drcnpiBtances,"  "went 
up"  on  the  third  flow  and  went  out;  that  be 
went  north  on  Walnut  atreet  to  Blghtb,  west 
on  Eighth  Are  hlocka  to  Central,  and  north 
on  Central  to  the  west  entrance  of  fals 
father's  poo!  hall,  called  hla  father  out,  and 
told  falm  what  his  sister  had  done.  In  ref- 
erence to  the  appearance  and  conduct  of  the 
defendant,  he  stated  that  prior  to  the  killing 
be  had  seen  her  hare  **tliree  atrangling 
spells,"  and  that  these  stranglli^  spells 
would  affect  her  something  as  foUows:  tbst 
while  telUng  she  would  reel  and  fall,  and 
clutch  at  her  tbroat.  and  that  bis  mother 
and  the  servant  wonld  throw  water  in  her 
face,  "seemingly  the  only  thing  that  would 
help  her";  that  these  three  occurred  between 
December  4tb  and  January  10th.  He  also 
testified  that  he  noticed  that  she  was  de- 
spondent and  flaning  off  some  In  flesh.  He 
testified  that  he  knew  of  the  defendant  leav- 
ing town  in  October,  1900,  to  get  a  ring, 
and  that  be  tried  to  dissuade  ber  from  go- 
ing, offering  to  buy  ber  a  ring  In  the  place 
of  tiie  one  that  Patten  bad  taken.  On  cross- 
examination  he  admitted  having  taken  part 
In  public  boxing  matches,  but  did  not  think 
that  they  were  professional,  as  he  was  not 
connected  with  the,  box  office;  that  he  had 
noticed  that  the  defendant  was  noncommunl- 
cative  In  ber  manner  from  July,  1899;  that  In 
April,  1900,  he  had  Inquired  of  Kennedy  if 
his  Intentions  were  serious,  and,  finding  they 
were  not,  forbade  her  and  the  deceased  from 
going  with  each  other,  and  the  defendant 
had  promised  lilm  that  she  would  wmply 
with  his  wishes.  He  admitted  that  after  bis 
conversation  in  the  hall  of  the  Exchange 
Building  with  the  defendant  be  had  returned 
to  the  pool  ball  and  sat  looking  at  tbe  dock.. 
He  admitted  that  be  ran  away  after  he  was 
released  at  the  time  of  tbe  shooting,  and 
did  not  go  back  to  claim  his  bat  that  even- 
ing or  tbe  next  day,  as  "his  attorney  told 
him  not  to." 

Albert  Elmmons  (or  "Bert")  Prince  teatl- 
fled  that  be  came  to  Kansas  City  a  short 
time  before  the  holidays;  that  be  left  home 
on  tbe  morning  of  the  day  of  tbe  killing, 
was  around  town  at  different  places,  went  to 
bis  father's  pool  room  at  about  2  o'clock,  and 
remained  there  until  about  6:80;  that  when 
he  left  the  pool  ball  be  went  ont  In  the 
Bzchange  Building  into  the  water  closet,  and 
remained  there  fbr  some  time,  and  while  re- 
turning to  the  pool  lull  he  met  bis  father 
In  tiie  corridor  of  the  Exchange  Building, 
and  was  Informed  ot  the  killing,  and  to- 
gether they  went  orer  to  the  Ridge  Building; 
that  he  went  up  to  the  second  floor,  and  saw 
Kennedy's  body  lying  on  the  floor,  and  then 
went  up  to  the  office  ot  a  lady  friend  on  the 


fourth  floor,  and  was  refttsed  permission  to 
leave  his  mandolin,  and  then  went  down  and 
left  his  mandolin  at  Jenkin'a  store  a  few 
minutes  before  6,  contradicting  the  testimony 
of  tiiree  witnesses  who  placed  him  there  at 
20  minutes  before  &  He  denied  that  at  any 
time  be  had  any  understanding  with  bis  sis- 
tor  aboDt  killing  Mr.  Kennedy.  He  testified 
that  bis  pistol,  with  which  the  defendant 
bad  abot  her  husband,  bad  been  left  by  hln» 
on  tiie  dresaer  In  hla  room  on  the  morning  of 
the  killing.  He  denied  having  any  cohver- 
satton  with  a  bartender  on  the  Southwest 
Boulevard.  On  cross-examination  be  denied' 
being  in  tbe  Ridge  Building  on  the  morning- 
of  January  10th,  as  testified  to  by  Tracy  • 
Derrick,  a  witness  called  by  the  defendant. 
He  denied  having  had  a  conversation  with 
01  J.  Dillon  on  the  night  of  January  lOtb,  In 
which  he  said  tiiat  be  had  beard  of  tbe  kill- 
ing wbile  In  tiie  pool  hall,  and  had  heard  of 
it  by  telephone.  He  also  d«iled  having  been 
at  the  flre  department  headquarters  between 
4:80  and  5  o'clock,  as  testified  to  by  three 
witnemes.  This  witness  gave  no  testimony 
relating  to  tbe  conduct,  actions,  and  appear- 
ance of  the  d^ndant 

Thomas  S.  Ridge  testifled  that  he  was  on 
the  fourth  floor  of  tbe  Ridge  Building  at  the 
time  of  the  shooting  on  the  evening  of  Janu- 
ary 10th;  that  his  attention  was  attracted 
by  tbe  shooting  and  a  woman's  screams;  tiiat 
he  ran  down  two  flights  of  staira  to  the  place 
of  the  killing,  and  saw  the  drcumstances 
that  occurred  afterwards,  snbstonttally  In  ac- 
cordance with  the  testimony  of  the  other 
witnesses.  On  cross-examination  be  stated 
that  It  was  about  a  minute  after  he  got  there 
Hiat  a  policeman  came. 

T.  J.  Noble  testified  that  be  officed  on  the 
fourth  floor  of  the  Ridge  Building;  that  bis 
attention  was  attracted  by  the  shooting;  that 
he  went  down  to  tbe  landing  between  the 
second  and  third  floor,  and  that  be  saw  Will 
Prince  scuffling  vritb  two  other  men;  that 
somebody  seemed  to  search  him  for  a  gun; 
that  be  saw  an  officer  come,  and  that  the 
defendant  appeared  to  be  excited;  that,  after 
he  had  been  down  to  the  place  of  tbe  kill- 
ing for  about  five  or  aeven  minutes,  he  looked' 
at  bis  watch,  and  it  was  then  15  minutes  to 
e.  This  witness  also  heard  the  defendant 
say,  when  Will  Prince  was  stmggUng  witb 
those  who  sought  to  detain  him:  "Turn  that, 
man  loose.  It  was  I  who  shot  blm.** 

O.  F.  Bemhart,  who  waa  in  the  same  office" 
with  Noble  on  the  fourth  floor  of  tbe  Ridge 
Building,  testifled  that  bis  attention  was  at- 
tracted by  tbe  shots;  that  be  went  to  the 
place  of  the  killing,  saw  Will  Prince  scuf- 
fling with  those  who  woe  holding  him,  and 
heard  tbe  defendant  say:  *Tnm  that  nuD 
loose.  It  was  I  who  shot  him;"  that  he  ikk 
tlced  the  appearance  of  the  defendant,  and* 
that  she  was  excited,  "clenched  ber  lists,  and 
ber  eyes  blazed."  This  wltneaa  also  testified 
that  he  returned  to  his  offlca  when  the  police- 
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men  left  with  the  defeodaDt,  and  tbat  he 
looked  at  his  watch,  aod  that  it  was  then 
15  mioutes  to  6. 

Miss  Clemie  Lallmand,  a  hair  droBser,  with 
offices  OD  the  fourth  floor  oC  the  Ridge  Build- 
ing, beard  the  report  of  the  pistol,  went  into 
the  hall,  but  did  not  go  to  the  place  of  the 
shooting,  returned  to  her  office,  and  stayed 
there  about  15  minutes  (she  fixed  the  time 
by  the  length  of  time  she  thought  it  took  her 
to  do  certain  work  on  a  customer),  and  then 
went  again  to  the  stairway,  where  she  saw 
Bert  Prince  with  his  maDdolIn,  and  was  told 
by  him  tbat  his  sister  had  shot  Kennedy. 
She  denied  that  Bert  Prince  had  been  In  her 
.office  on  the  morning  of  the  shooting. 

Tncy  Derrick,  connected  with  Miss  Lall- 
majid  in  the  hair-dressing  business,  heard 
the  shooting,  ran  to  the  stairway  of  the 
fourth  floor,  and  returned  to  her  work,  and 
Id  a  few  minutes  (the  witness  thought  it  was 
15)  lieard  Bert  Prince  out  in  the  hall,  looked 
out,  and  saw  him  with  his  mandolin  In  his 
hand.  She  fixed  the  time  by  the  length  of 
time  sbe  thought  it  took  her  to  do  some  work 
on  a  customer.  This  witness  also  testified 
that  "Bert  Prince  was  a  friend  of  mine  and 
Miss  Lallmand.  He  was  In  the  office  on  the 
morning  of  the  shooting,  and  Miss  Lallmand 
was  there  at  the  time.  He  remained  in  the 
morning  about  a  half  an  lK>ur,  and  it  was 
somewhere  between  8  and  11  o'clock  that 
he  was  In  the  office." 

George  M.  Jarrls,  who  was  engaged  In  sell- 
ing Qre  eztlnguisfaers.  saw  C.  W.  Prince  and 
Bert  Prince  on  Wall  street  between  Eighth 
and  XInth,  walking  south  on  the  evening  of 
the  killing.  They  passed  him  on  this  street 
He  went  on  down  Wall  street  to  Ninth,  east 
on  Ninth  to  the  Stlckney  cigar  store,  stopped 
there  and  played  a  slot  machine  five  times, 
bought  a  cigar,  lighted  It,  and  then  went  out 
As  he  went  out  of  tlie  cigar  store,  east  on 
Ninth  to  Main,  and  south  on  Main  to  the 
Ridge  Building,  he  saw  the  ambulance  in 
front  of  the  Ridge  Building.  Witness  had 
nothing  to  fix  the  time  that  he  saw  C.  W. 
and  Bert  Prince  on  the  street,  but  thought  it 
was  from  15  to  20  miuutcs  to  6. 

Benjninln  C  Brock,  engineer  at  the  Ex- 
change Building,  was  In  the  pool  hall  on  the 
evening  of  the  killing;  saw  Bert,  C.  W.,  and 
Will  in  the  pool  room;  saw  WlH  leave  the 
pool  room  some  time  after  6  o'clock;  thought 
the  music  stopped  about  5:30,  and  tbat  Bert 
left  Immediately  afterwards;  saw  Will  come 
to  the  Central  street  entrance  of  the  pool 
ball  and  tap  on  the  window;  saw  0.  W. 
Prince  go  out  side  door,  come  back  and  get 
a  coat  and  two  hats,  and  go  out  the  west 
entrance  of  the  pool  hall.  On  cross-exam  i  na- 
tion the  witness  testified  that  before  Will 
left  he  had  noticed  him  sitting  on  the  arm 
of  a  chair  looking  intently  at  the  clock  on 
the  wall.  He  did  not  want  to  be  certain  as 
to  whether  Bert  left  at  5:30  or  five  minutes 
before  5:30.  He  had  nothing  to  fix  tlie  time 
In  his  mind.  He  thought  it  somewhere  near 


5:30  thut  Bert  went  ovt  the  south  Aoor  of  the 
Ijool  room,  through  the  Exchange  Building. 
He  saw  O.  W.  and  Bert  return  to  the  pool 
hall  about  5  minutes  to  6.  C.  W.  left  the 
pool  hall  a  few  minutes  after  Bert  left: 
from  two  to  five  minutes,  the  witness  esti- 
mated. Witness  saw  C.  W.  Prince  go  to  his 
desk  and  get  sometliing,  and  somebody  re- 
marked that  the  old  man  was  getting  bis  pis- 
tol Just  before  he  left.  Witness  thought  it 
was  about  25  minutes  to  6  that  Bert  left  the 
pool  hall,  and  about  20  minutes  to  6  that  C. 
W.  left. 

Max  Smallberg,  a  meat  cutter  employed  In 
a  saloon  adjoining  the  pool  hall,  beard  the 
music,  and  saw  Bert,  C.  W.,  and  WUl  Prince 
in  the  pool  ball  on  the  evening  of  the  kill- 
ing; said  the  mnsic  stopped  about  6  o'clock; 
was  In  the  pool  ball  after  Bert  and  Will  had 
left;  heard  a  rap  at  the  window  on  the  Cen- 
tral street  side  of  the  pool  ball  about  half- 
past  5  to  a  quarter  of  6,  but  did  not  see  who 
it  was;  saw  C.  W.  Prince  put  on  a  bat,  go 
outside,  come  back  without  a  hat,  put  on  his 
coat  and  hat,  go  to  his  desk,  and  then  leave: 
saw  Bert  and  C.  W.  Prince  return  to  the 
pool  ball  about  7.  He  testified,  on  cross- 
examination,  that  C.  W.  Prince  did  not  go 
out  the  west  entrance  of  the  pool  hall,  but 
went  out  the  south  entrance,  through  the  Ex- 
change Building. 

George  A.  Brockman,  employed  in  the 
Prince  Pool  Hall  as  a  helper,  testified  that 
the  music  stopped  between  5  and  5'.30;  after 
the  music  stopped  Bert  Prince  went  oat  of 
the  south  door  of  the  pool  hall,  through  the 
Exchange  Building;  after  Bert  had  left  beard 
a  rap  on  the  window  on  the  Central  street 
entrance;  saw  Will  there  bareheaded.;  saw 
O.  W.  Prince  go  out  with  his  iiat  on,  come 
back  without  a  hat,  put  on  another  hat,  and 
go  out  the  west  door  of  the  pool  halL  He 
testified  tbat  it  was  about  5:30  tbat  Will 
Prince  rapped  on  the  window. 

R.  H.  Uall  was  in  the  pool  hall  on  the 
evening  of  the  day  of  the  shooting;  heard 
the  music,  which  was  being  made  by  Bert 
Prince  and  his  accompanist,  Guy  Daniels; 
heard  a  rap  on  the  window,  which  witness 
thought  occurred  about  a  quarter  of  6  to  the 
best  of  his  recollection ;  looked  oat.  bnt 
"could  see  no  one,  as  It  was  wo  dark  I 
couldn't  tell";  saw  C.  W.  Prince  go  out  at 
once,  and  Immediately  return,  put  on  his 
coat  and  hat,  and  go  out  the  west  entrance 
of  the  pool  hall.  Witness  was  closer  to  the 
wludow  upon  which  the  rap  was  made  than 
any  other  parties  In  the  pool  hall,  about  10 
feet  away.  He  testified  on  cross-examination 
that  Bert  had  left  from  a  half  an  hoar  to 
an  hour  prior  to  the  ttme  the  rap  waa  heard 
on  the  window. 

L.  G.  Myers,  who  waa  playing  pool  with  R 
H.  Hall,  testified  that  the  music  stopped  be- 
tween 4:80  and  5  o'clock,  end  after  the  laaaic 
stopped  he  did  not  see  Bert  Prince  any  more; 
did  not  see  Will  leave  the  pool  ball,  but  heard 
a  knock  on  the  window;  looking  aroimd,  he 
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recognised  Will  Prlitee  on  tbe  sidewalk, 
and  did  not  think  he  bad  a  hat  cm;  saw  O. 
W.  Prince  go  ontalde,  and  oome  back,  get 
hlfl  coat  and  hat,  and  leave  the  building; 
could  not  sa.y  whether  he  had  a  bat  on  the 
first  time  he  went  out  or  not  On  crose* 
examination  the  witness  testified  tiiat  it  was 
about  fi:30  that  Will  Prince  rapped  on  the 
window  and  0.  W.  Prince  left  the  pool  halL 
He  further  testified  tbat  it  was  pretty  dark 
out  on  the  sidewalk,  and  he  would  not  BOf 
whether  he  had  testified  before  the  gcvoA 
Jury  that  he  could  not  recf^nlze  who  tt  was 
who  rapped  on  the  window;  saw  O.  W.  Prince 
go  to  his  desk  and  get  something  out,  and 
beard  aom^iody  make  the  remaik  that  the 
olA  man  was  putting  a  gnn  In  his  pocket; 
saw  the  defendant  tn  the  pool  hall  In  ^e 
afternoon  about  half -past  3  o'dock;  saw  her 
talking  with  Will  and  Bert,  and  he  thought 
C.  W.  also  waa  la  the  party.  Tbla  qnestioa 
was  asked  and  answered:  **(^  It  Is  your 
recollection  that  Bert  left  abont  6  o'clock,  and 
It  was  about  6:30  tbat  you  heard  this  rap 
on  the  window  and  the  old  gentleman  wait 
away?  A.  That  was  as  near  as  1  can  recol- 
lect" 

Guy  Daniels,  who  accompanied  Bert  Prince 
on  the  guitar,  testified  that  he  played  with 
Bert  at  the  pool  hall  on  the  afternoon  of  the 
killing;  that  the  mnalc  eontlniied  until  half- 
past  B,  and  that  he  and  Bert  then  went  Into 
the  mloon;  tbat  be  stopped  In  the  saloon, 
and  Bert  went  on  out  through  the  Exchange 
Building;  tbat  Bert  left  about  five  minutes 
before  be  did.  On  cross-examination  he 
stated  ttiat  Will  was  in  the  pool  room  trom 
3  o'clock  until  about  half-past  5,  at  which 
time  he  left  uid  that  Bert  left  a  few  min- 
utes after  Will;  tbat  Will  did  not  leaTe  untU 
Bert  was  putting  on  his  orereoat  to  go. 

Edwin  Kichter  testified  that  he  was  la  tbt 
pool  hall  abont  bslf-past  5,  and  remained 
there  about  ten  minutes,  and  that  Bert  was 
paying  on  his  mandolin  at  that  time.  He  did 
not  see  Will  Prince. 

Orsa  Elliott  heard  Bert  Prince  and  Qny 
Danieto  play  some  music  on  the  afternoon  of 
the  day  of  the  killing  In  the  pool  hall,  and 
that  he  left  the  building  at  from  a  auart» 
after  5  to  half-past  5. 

B.  F.  Barrett  testified  that  b*  vas  in  the 
pool  room;  heard  the  music  and  saw  Mr. 
Elliott  at  the  time;  had  notldng  to  fix  the 
time  that  he  was  In  tber«^  but  thought  he 
left  abont  half-past  & 

John  W.  Moore  was  in  the  pool  hall  oa 
that  erailng;  heard  the  music,  and  left  the 
pool  ball  atxiut  half -past  5. 

Edwin  W.  Lewis,  Theodore  Remley,  and 
Arthur  A.  Knhn  were  called  to  the  witnesa 
stand,  but  were  not  permitted  to  testify. 

Dr.  Franklin  Murphy,  a  practicing  physi- 
cian, testified  la  behalf  of  the  defendant  and 
stated  that  on  January  5th,  Saturday  nlgiit 
be  was  called  to  attend  the  defendant,  and 
fonnd  her  tn  "rather  a  nervous  condition, 
restless."  Tbe  question  was  asked:  **Wa8 


ber  talk  connected  or  disconnected  f  A.  Well, 
I  couldn't  call  It  disconnected.  She  manl 
tested  some  petulance  and  Indisposition  to 
be  disturbed."  This  witness  furtlier  testl* 
fled  that  he  considered  that  the  defendant 
was  suffering  from  a  "sllglit  Indisposition"; 
that  she  had  a  small  increase  In  temperature, 
which  might  come  from  1nd1go»tion.  He 
saw  her  on  Saturday  evening,  and  gave  her 
some  mild  sedatire,  and  on  the  Monday  fol- 
lowing he  called  at  tbe  house,  on  his  way  to 
tbe  office,  before  she  bad  gotten  out  of  bM. 
She  called  on  tbe  doctor  at  Ills  oiflce  that  day 
or  the  next  day,  and  be  then  dismissed  her 
fnnn  his  charge.  She  was  In  bed  about  88 
boars.  On  eross-examlnatirat  tbe  witness 
was  asked  this  one  qnestion  and  made  the 
one  amnrer:  "Q.  I  will  ask  you  to  tell  tbe 
Jury  whether,  in  your  opinion,  during  those 
three  or  four  days  yon  saw  the  defcudant 
she  was  sane  or  insaae.  A.  I  think  she  was 
not  Insane." 

Dr.  John  Pnnton.  a  specialist  in  nervous 
and  mental  diseases,  was  called  as  a  witness 
by  the  defendant  He  testified  tbat  hysteria 
is  a  nervous  disease  affecting  the  brain  cen- 
ter; that  It  la  considered  a  mental  disease, 
and  affects  Uw  will  power  of  tiie  Individual. 
This  was  his  examination  in  chief.  Oa 
cross-examination  be  testified  that  hysteria  Is 
largely  a  .functional  trouble,  and  in  a  gen- 
eral way  It  is  a  manlfesthtion  of  a  generally 
recognised  female  characteristic.  He  was 
asked:  "If  a  person,  at  the  tlnie  fif  a  homi- 
cide, Aould  say  In  a  eoci  and  collected  mnn- 
aer,  to  bystanders  who  were  holding  another 
person:  'Let  that  maa  go.  It  was  I  who  did 
the  shouting'— -would  you  find  In  that  any 
manifestation  at  a  hysterical  condition?  A. 
I  don't  think  so.  Q.  If  a  person  sbould  also 
state,  immediate  after  the  comm'i^slon  of 
a  bomldde,  to  an  officer  ^o  was  holding  her 
hands:  *I  wish  you  would  release  my  hands. 
I  want  te  fix  my  bah*.  I  am  not  going  to  run 
away,'— would  3'ou  find  in  that  stntfniL'nt  any 
manifestation  of  a  hysterical  condition?  A. 
No,  sir;  i  would  not"  A  number  ot  other 
questions,  based  upon  the  actions  and  re- 
marks of  the  defendant  made  Immediately  fol- 
lowing the  shooting,  were  suggested  to  the 
witness,  and  he  answered  tbat  he  fonnd  In 
them  no  manifestations  of  a  hysterical  condi- 
tion. The  wtlnesfl  further  tpstifled  tUnt  he 
examined  the  defemlant  while  she  wos  in 
Jail;  that  he  took  her  temporature,  and  talked 
with  her  for  some  time.  He  was  asked  the 
question,  "What  is  your  opinion,  wberlier  she 
was  sane  or  Insanel"  and  he  aiuwered,  **I 
think  she  was  sane." 

The  defendant  Introduced  evidence  showing 
that  Warren  Prince,  the  grandfather  of  the 
defendant  was  confined  in  a  bo^ltal  for  tlie 
insane,  at  the  age  of  75  years,  on  October  23, 
1888.  and  was  sent  home  with  bis  daughter 
on  April  Q, 

Various  asslimments  of  error  are  noted  In 
the  brief  of  defendant's  counsel  and  were 
uived  on  tbe  oral  argvment 
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Tbe  first  propoettlon  1b  that  the  crImlDa) 
court  erred  In  admitting  evidence  of  a  con- 
splracy  between  tbe  defendant  and  ber  fath- 
er and  her  two  brothers  to  murder  the  de- 
ceased, without  having  flist  charged  such 
conspiracy  In  the  Indictment.  In  King  v. 
William  Stone,  6  Term  Reports,  527.  the 
prisoner  was  indicted  for  treason.  The  erl- 
dence  tended  to  show  that  the  prisoner  con- 
^ired  with  John  Hurford  Stode  and  William 
Jackson.  The  two  latter  were  not  indicted, 
nor  was  there  a  charge  of  conspiracy  la  the 
indictment.  The  evidence  of  his  conspiracy 
was  received.  In  Gill  v.  State,  59  Ark.  422, 
loc.  cit.  430,  27  S.  W.  598,  600,  the  coort 
said:  "Nor  Is  It  material,  as  to  the  admisEd- 
bllity  of  the  acta  and  declarations  of  a  con- 
spirator against  a  defendant,  whether  the 
former  (the  ctHisplrator)  be  indicted  or  not, 
nor  what  the  nature  of  the  Indictment  Is,  pro- 
vided tbe  c^ense  Involved  a  conspiracy" — 
cltli^  Wharton's  Crlm.  Bv.  i  700.  In  Peo- 
ple T.  McEane,  80  Hnn,  332,  30  N.  T.  Supp. 
95,  the  court  said:  "It  Is  not  necessary  that 
the  co-consplrator,  whose  acts  and  deciara- 
tions  In  furtherance  of  the  ends  of  tbe  con- 
spiracy are  c^ered  in  evidence,  should  be  a 
party  to  the  record.  It  Is  plain  that  the 
indictment  or  nonlndlctment  of  the  consplr^ 
ator  whose  acts  and  declarations  are  offered 
against  bis  fellow  can  neither  Impart  any 
quality  of  verity  or  of  relevancy  to  such  acts 
and  declaratioDS,  nor  withdraw  it  frcHn  him; 
and  hence  his  inclusion  or  exclusion  as  a 
party  to  the  Indictment  la  not  material." 
That  case  was  subsequently  taken  to  tbe 
Court  of  Appeals  and  is  reported  In  People 
r.  McKane.  143  N.  Y.  455,  38  N.  B.  950. 
Judge  O'Brien  wrote  tbe  opinion.  In  which  all 
the  Judges  concurred.  He  said:  "When  a 
conspiracy  is  shown,  or  evidence  on  the  Fnb- 
Ject  given  sufficient  for  the  Jury,  then  the 
acts  and  declarations  of  tbe  conspirators  In 
futberance  of  its  purpose  and  object  are  com- 
petent; and  in  a  case  like  this  it  la  not 
necessary,  in  order  to  make  such  proof  com- 
petent, that  tbe  conspiracy  should  be  charged 
In  the  indictment."  Tbla  statement  of  the 
law  on  this  point  Is  reiterated  in  some  of 
our  most  careful  text  writers.  Wharton's 
Orlm.  Bv.  I  700;  1  Greenleafs  Bv.  S  111; 
Hoscoe's  Crim.  Br.  (8tb  Bd.)  p.  432.  See, 
also,  People  v.  Kiel  126  N.  Y.  661,  27  N.  B. 
566;  Golns  T.  State,  46  Ohio  St,  loc.  clt  463, 
464,  21  N.  B.  476.  In  our  opinion  the  point 
Is  not  tenable.  Where  tbe  act  of  conspiring 
is  Itself  tbe  crime,  it  is  essential  to  charge 
It  In  the  Indictment;  but  where  the  con- 
spiracy is  merely  the  common  purpose,  lead- 
ing up  to  another  distinct  crime.  It  need  not 
be  alleged,  nor  all  the  conspirators  Indicted. 

This  brings  us  to  the  more  important  ob- 
jection that  conspiracy  was  not  established, 
or  sufficiently  so  to  permit  the  evidence  of 
the  acts  and  threats  of  her  father  and  broth- 
ers against  the  deceased  to  be  admitted  In 
evidence,  to  determine  whether  there  was  or 
waa  not  such  a  conspiracy  to  murder  Philip 


Kennedy.  The  general  rule  unquestionably 
Is  that  the  conspiracy  most  be  shown  before 
the  acts  and  declarations  of  the  conspirators, 
other  than  the  defendant  on  trial,  can  be 
admitted  In  evidence;  but  this  rule,  wisely 
formulated  for  the  protection  of  defendants. 
Is  not  Inflexible.  As  said  In  State  v.  Ross, 
29  Mo.,  loc.  dt  61:  "Such  acts  and  declara- 
tions are  sometimes  admitted  for  the  sake  of 
convenience  before  sufficient  proof  is  given 
of  the  conspiracy."  State  v.  Wm.  Walker,  9S 
Mo.  95,  9  S.  W.  646,  11  8.  W.  1133;  State  v. 
Daubert,  42  Mo.  239;  Spies  v.  People,  122  111. 
238,  12  N.  B.  865,  17  N.  B.  898,  3  Am.  St 
Rep.  320.  It  Is  a  matter  largely  restli^  In 
the  discretion  of  the  trial  court  as  to  when 
the  proof  shaU  be  offered.  The  prosecution 
may  prove  the  declarations  and  acts  of  one, 
made  and  done  in  the  absence  of  tbe  others, 
before  proving  the  conspiracy,  provided  proof 
Is  afterwards  made.  State  v.  Winner.  IT 
Kan.  298;  Wharton's  Crlm.  Bv.  (8th  Bd.)  | 
698a;  1  Greenleaf  Bv.  |  111.  It  should  be 
further  premised  that  a  conspiracy,  like  any 
other  fact  may  be  established  by  circom- 
stantlal  evidence,  and  It  la  not  essential  that 
It  should  be  proven  by  express  agreement 
or  compact  between  the  conspirators,  or  by 
direct  evidence  of  any  agreement  Indeed, 
from  their  very  natnre,  conspiracies,  like 
frauds,  are  usually  concocted  In  secrecy,  and 
can  seldom  be  shown  by  direct  and  positive 
testimony,  and  this  makes  it  peculiarly  nec- 
essary to  permit  them  to  be  established  by 
proof  of  fftcts  and  drcumstances  tending  to 
show  their  existence.  U.  S.  v.  Goldbei^,  7 
BisB.  175,  Fed.  Gas.  No.  15.223;  State  v. 
Sterling,  34  Iowa,  443;  2  Wharton's  Crlm. 
Bv.  (9tfa  Ed.)  S  1398;  State  v.  Walker,  98  Mo. 
104,  9  S.  W.  646,  11  S.  W.  1133.  With  these 
observations,  we  proceed  to  the  objections 
urged  In  this  court  to  the  admission  of  the 
specific  evidence  which  It  Is  anerted  was 
error. 

First,  Fred  S.  BuUene.  a  wltoess  fw  the 
state,  testified  that  he  had  resided  In  Kansas 
City  nearly  37  years,  and  on  the  4tb  of  De- 
cember, 1900,  was  at  the  county  courthouse 
in  said  city  ou  duty  as  a  r^rter  for  the 
Kansas  City  Star  newspaper;  that  be  saw 
defendant  Philip  H.  Kennedy,  the  deceased, 
C.  W.  Prince,  the  father,  and  Wlil  Prince, 
the  brother,  of  defendant,  all  there.  It  was 
about  11  o'clock  in  the  morning.  He  was 
asked  to  state  what  happened,  and  answered: 
"The  persons  above  mentioned  came  Into  tho 
recorder's  office,  where  I  happened  to  be  at 
the  time.  •  •  •  I  think  Mrs.  Kennedy 
asked  for  a  marriage  license.  The  clerk 
started  to  Issue  It,  when  Kennedy  got  up  and 
started  to  come  over  where  I  was.  I  bad  a 
pen  in  my  hand,  and  had  started  to  take 
notes.  As  he  started  toward  me,  Mr.  G.  W. 
Prince,  tbe  father,  stepped  up  In  between 
Mr.  Kennedy  and  myself,  and  with  a  motion 
of  his  bands  to  his  side,  dther  touching  me 
or  Kennedy,  shoving  us  apart,  said—  We 
object  to  any  stotement  by  O.  W.  Prince  as 
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Incompetent,  Irrelerant,  and  ImmateriaL  i 
Was  ttwt  in  tbe  presence  of  ISie  defendant? 
'  Yes,  8fr;  bi  the  preeence  of  all  of  m.  The 
Court:  I  believe  I  will  oTerruIe  that  objec- 
tion. Exception."  Thercnpon  Bnlloie  iwo- 
ceeded  to  state  what  the  fiither  of  defendant, 
C.  W.  Prince  then  said:  "He  said,  *No,  70a 
don't.  This  Isnt  orer  jeL'  Kennedy  there- 
npon  BBld,  'All  right,'  and  aat  down  In  front 
of  the  deputy  recorder."  Tbe  witness  then 
detailed  that  the  parties  all  went  to  the  pri- 
vate chamber  of  Judge  James  Gibson,  who 
was  trying  a  case  at  the  time.  The  Judge 
was  called  from  the  bench  and  poformed  a 
marriage  cavauwy  for  defendant  and  the  de- 
ceased. 

The  objection  In  tbe  form  tt  was  made 
amonnted  to  no  more  than  saying,  "I  object," 
and  hence  gave  no  reason  why  the  eridenoe 
was  not  admissible;  but  it  really  was  not  ob- 
jectionable.  One  of  the  four  parties  whom 
the  reporter  saw  on  fliat  occasion  had  been 
shot  and  killed  by  anothra  of  'Oie  parties,  the 
defendant  in  this  case;  and  It  was  entirely 
competent  to  show  the  relation  of  these  two 
parties  as  husband  and  wife,  the  obtaining  of 
the  license,  and  the  drenmstances  aurround- 
Ing  it  It  was  proper  for  the  state  to  show 
the  jury,  who  were  to  determine  the  gunt  or 
Innocence  of  the  defendant  bow  that  ma^ 
rlage  came  to  be  solemnised,  irtiether  by 
duress  or  the  free  act  of  the  parties  to  it; 
and,  taken  in  connection  with  the  othw  erl- 
dence  In  the  case,  the  act  of  the  father  at 
that  time  in  preventing  the  deceased  from 
communicating  with  the  reporter  was  at  least 
very  significant  The  purpose  and  purport  of 
Bullen^a  testimony  was  to  show  that  de- 
ceased had  bem  compelled  to  go  through  a 
marriage  ceremony  with  defendant  and  it 
was  perfectly  proper  to  advise  the  triors  of 
the  fact  of  tiie  relations  eztstlng  between  the 
defendant  and  Philip  Kennedy;  and  the  con- 
duct and  remaA  of  O.  W.  Prince  made  at 
the  time  in  the  preaoice  of  both  defendant 
and  deceased,  in  connection  with  the  procure 
ing  of  the  license,  was  an  Ins^arable  part 
of  that  transaction.   Moreover,  tbe  testimony 
of  Mr.  Honntfort  the  dty  editor  of  the  Star, 
was  that  the  defendant  sought  him  at  his 
office  the  next  evening,  and  told  him  that  the 
marriage  was  a  forced  one.  This  evidence 
was  properly  admitted  to  sho^  tlie  relations 
of  defendant  and  deceased,  and  to  show, 
moreover,  who  were  tbe  parties  compelling 
and  assisting  In  enfOTClng  a  marriage  cere- 
mony. 

The  same  considerations  must  govon  as  to 
tbe  second  assignment  that  the  court  eired 
In  permitting  BuUene  to  state  what  defend- 
ant said  to  him  the  next  day,  when  she  re- 
quested a  different  article  or  story  to  be 
printed  In  tbe  Star.  The  reasons  she  gave 
tended  to  rfhow  and  further  explain  the  rela- 
tions and  the  state  of  feeling  existing  be- 
tween ha  and  deceased  at  the  time. 

Tbe  third  proposition  is  that  the  court  m- 
red   in  admitting  the  statements  of  Will 


I  Prince,  made  in  tiie  inesenee  of  defendant 
at  tbe  Star  of&ce,  the  next  evoiing  after  the 
forced  marriage,  on  the  ground  that  there 
was  no  charge  of  conspiracy  In  the  indict- 
ment, and  none  shown.  This  objection  raises 
the  question  how  tax  tbe  testimony  tended  at 
that  time  and  snbseqnenfly  during  the  trial 
to  show  a  conspiracy  to  compel  decased  to 
marry  and  maintain  defendant  and  to  kill 
him  If  he  refused.  In  this  court  we  mnst 
look  at  the  whole  evidence  to  determine  this 
point: 

On  December  4,  1900;  the  deceased,  while 
attending  to  his  duties  In  the  Ridge  Build- 
ing, on  Walnut  street  was  called  by  tele- 
phone.to  go  at  once  to  the  office  of  Gharles 
H.  Nearing,  an  attorney,  in  the  Nelson  Build- 
ing, comer  Missouri  avenue  and  Main  street 
on  InqKurtant  business.  The  deceased  went 
to  Nearing's  office,  and  was  then  and  there 
Informed  by  Nearing  that  he  would  have  to 
marry  Lnlu  I^rlnce,  the  defendant,  or  her  fa- 
ther would  kill  him.  Deceased  told  Nearing 
there  was  no  reason  why  he  should  marry 
Luln  Prince,  and  tlut  be  was  engaged  to 
marry  anofiier  lady.  He  1^  Nearing's  office, 
went  out  into  the  hall,  and  there  met  C.  W. 
Prince,  her  tether,  and  Will  Prince  and  tbe 
defen^nt  Will  Prince  liad  that  morning 
oiled  his  pistol  and  pnt  It  in  his  pocket 
When  deceased  encountered  these  parties  In 
the  ball.  0.  W.  Prince,  the  father,  and  Will 
Prince,  the  brother,  told  Kennedy,  the  de- 
ceased, that  unless  he  married  tiie  defendant 
at  once  he  would  be  a  dead  man  In  five  min- 
utes. TTnder  this  threat  be  aconupanled 
them  to  the  recordCT's  office  and  the  marriage 
ceremony  was  ^xmounced.  On  the  following 
Satarday  the  def  mdant  and  Will  Prince  went 
to  the  Star  office,  and  In  defendant's  presence 
ynil  Prince  said  the  marriage  was  a  forced 
one;  and,  upon  the  suggestion  that  tbe  paper 
could  not  afford  to  give  a  dlfformt  version 
of  the  forced  marriage  without  ascertaining 
wliat  Kennedy,  tbe  deceased,  had  to  say 
about  tt,  William  Prince  consented  to  go  out 
to  Kennedy's  home,  saying:  "I  bare  bad  «ne 
round  with  that  fellow.  I  gave  him  his 
choice  of  marrying  the  girl  or  going  to  hell, 
and  be  chose  to  marry  her."  To  Jack  Cald- 
well, a  machinist  to  whom  he  was  talking 
of  the  forced  marriage.  Will  Prince  said,  "I 
remarked  to  hbn  [Kennedy]  that  he  had  pro- 
longed his  life  three  weeks  by  doing  what  he 
had  done."  Later  on  Caldwell  Inquired  of 
Will  Prince  if  his  sister  was  living  with 
Kennedy,  the  deceased,  and  be  replied:  "It 
Is  an  immaterial  fact  whether  he  does  or 
not  He  has  crossed  his  Rubicon  long  ago." 
On  the  1st  of  January,  1001,  some  three  or 
four  weeks  aftw  the  forced  marriage,  tbe 
father  of  defendant  soit  deceased  a  board 
bill  for  one  month's  board  and  maintenance 
of  defendant,  V40,  to  v^icb  deceased  made 
no  reply.  On  the  evoiing  of  the  8d  of  Jan- 
uary, 1901,  about  6  o'clock  in  the  evening, 
after  all  the  other  employ^  In  the  office  with 
deceased  had  left^  except  Roland  Butler,  a 
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boy  acenographw,  the  father,  C  W.  Prince, 
uid  WUl  Prince,  witb  tlieir  hands  in  their 
overcoat  pockets,  appeared  at  the  door  of  the 
office  and  Inquired  for  Kennedy.  They  step- 
ped in  and  asked  blm  If  be  had  rucelved  the 
board  bill,  and  he  answered  that  he  bad. 
The  father  then  asked,  "Are  you  going  to  pay 
It?"  and  deceased  said,  "No."  Whereupon  C. 
W.  Prince  said,  "You  refuse  to  pay  It?"  and 
Kennedy  said:  "Yes;  yon  can  sue  me  for 
maintenance.  T  am  acting  under  the  advice 
of  counsel."   Whereupon  the  father  said:  "I 

will  show  you  what  a  low-down  s        of  a 

b        you  are.   You  don't  deserve  to  live." 

At  that  remark,  or  by  reason  of  some  move- 
ment of  Win  Prince,  Kennedy  ran,  and  they 
tried  to  Intercept  blm.  Will  Prince  pursued, 
but  Roland  Butler  cauRht  him.  Kennedy 
cried  for  help,  and  then  Will  Prince  called  to 
his  father  to  "come  out  this  way."  Will 
Prince  the  next  day  told  Caldwell  how  Ken* 
nedy  bad  dived  down  fltalrs  "under  the  shad- 
ow of  a  gun,"  and  was  an  "immaculate  cow- 
ard." On  tbe  erenlDg  of  January  9. 1901,  the 
evidence  discloses  that  about  4:^  o'clock 
William  Prince  was  seen  walking  od  the  sec* 
ond  floor  of  tbe  New  Ridge  Building,  at  aiid 
near  the  point  where  the  killing  of  Philip 
Kennedy  took  place  next  day,  and  on  tbe 
same  evening  defendant  was  seen  on  the 
stairway  between  the  second  and  third  Boon. 
On  tbe  lOtb  of  January,  1901,  Will  Prince  and 
defendant  ate  their  lunch  tt^^etber  at  home, 
and  either  left  together,  or  soon  after  Joined, 
each  other,  aa  tbey  were  seen  walking  to- 
gether west  on  Elevaith  street,  between  PaA 
and  Olive.  He  was  seen  to  give  her  soraetlilng, 
which  she  retained,  apparently  covered  with 
a  taandkerchief.  About  3  p.  m.  she  got  aboard 
an  electric  car.  Will  went  to  bis  father's 
pool  room,  wliore  defendant  soon  ^Ined  blm. 
There  she,  her  father,  and  the  two  brothem 
bad  a  conversation,  after  which  she  and  Will 
went  Into  tbe  hall  and  had  an  earnest' conver- 
sation for  15  or  20  minutes,  and  she  left, 
pomewbn-e  between  S:30  and  4  o'clock. 
Without  repeating  the  details  of  the  homi- 
cide. It  Is  Bufflcicnt  to  say  that  when  Thomas 
Kennedy,  a  brother  of  deceased,  seized  tbe 
defendant  as  she  fired  the  last  shot  Into  tbe 
body  of  his  brother,  William  Prince  was  so 
close  that  he  struck  Thomas  Kennedy  and 
pulled  him  away  from  defendant.  No  one 
recognized  him  just  then  as  defendant's 
brother,  and  be  slipped  out  of  the  Bidge 
Building,  leaving  bis  hnt,  and  did  not  return 
to  claim  It,  he  says,  because  advised  by  his 
lawyer  not  to  do  sa 

This,  in  brief,  li  an  epitome  of  the  part 
played  by  William  Prince  In  this  trajtrdy; 
and  it  la  urged  by  defendant  that  there  is 
no  evidence  of  cODtqiirney  between  this 
brother  and  sister  to  kill  Philip  Kennedy 
or  do  blm  any  bodily  barm.  Recalling  tbe 
steps  of  the  defendant,  ber  father,  and 
brotbera  froin  tbe  time  they  met  deceased 
In  tbe  Nelson  Building  on  the  4th  of  De- 
camber,  1800^  wben  the  alternative  was  pre- 


sented to  him  of  marrying  defendant  or  death; 
the  enforced  trip  to  the  recorder's  office  under 
the  guard  and  anrvelllance  of  tbe  four;  de- 
nied the  right  to  eommnnlcate  with  Bnllene 
until  tbe  mockery  of  a  marriage  bad  been 
consummated;  tbe  oiling  of  his  revolver  b^ 
William  Prince  on  that  morning:  the  demnnj 
of  a  month's  maintenance  by  tbe  father  and 
William  about  the  1st  of  January,  and  the 
flight  of  Kennedy  "under  the  shadow  of  Wil- 
liam's gun"  when  he  refused  tbe  demand: 
the  whispered  conferences  of  defendant  witb 
the  other  three  at  ber  father's  pool  room,  not 
exceeding  an  hour  before  tbe  fatal  shots  were 
fiT«d  by  defendant;  the  rKonnaiasances  hj 
William  and  defendant  of  tbe  balls  and  en- 
trances to  the  office  of  deceased  In  Oie  New 
Ridge  Boildlng  on  the  afternoon  preceding 
the  homicide;  tbe  hovering  of  WlUlam  Prince 
and  defendant  in  the  haUa  while  Dr.  Cross 
was  sent  forward  to  decoy  tbe  deeeaaed  into 
tbe  hallway;  the  sudden  appearance  of  de- 
fendant OD  tbe  scene,  armed  with  a  deadly 
weapon  which  she  bad  bidden  under  her 
Jacket;  and  the  shooting  to  death  of  Kmi- 
nedy  because  he  dedlned  to  talk  wttfa  taw  or 
live  with  ber— tbis  to  our  minds  and  oar  ao- 
derstanding  of  the  taw  la  the  evidence  of  a 
deliberate  s(^me  and  combination  between 
the  defendant  and  ber  fatbw  and  brothen 
to  force  ^nnedy  to  marry  defendant  and 
live  wltii  ber  as  her  husband,  and  to  mnr- 
der  blm  if  be  refused  to  do  aa  To  the  aelf- 
servlng  statement  to  Dr.  Gross  tliat  ahe  was 
afraid  ber  father  and  hrottiers  would  hnrt 
blm  we  attach  little  importance.  In  -rlew  of 
the  fact  tiiat  at  that  very  moment  she  her- 
self was  armed  with  the  rerolver  with  which 
la  a  few  minutes  she,  not  her  tather  or 
brothers,  shot  and  killed  Kennedy.  That 
she  was  a  party  to  tbe  orfanlnal  consplrat?, 
and  that  WiUlam  Prince,  who  was  lurking 
noLT  in  the  hall,  was  ftdly  cognisant  of  her 
purpose  to  kill,  and  was  hovning  there  to 
aid  and  assist  in  the  execution  of  tbe  eon- 
sphvey,  the  testimony  leaves  no  donbt  what- 
ever In  our  minds.  That  be  was  a  puty  to 
tbe  conspiracy,  and  that  tbe  conspiracy  had 
been  formed  prior  to  the  forced  marriage 
ceremony  on  the  4tb  ctf  December,  1900i  and 
tiiat  tbe  subsequent  acta  down  to  tbe  fatal 
abootlug  <a  Kennedy  were  bat  parts  of  one 
and  tbe  same  unlawful  purpose,  we  Oiink 
was  clearly  established.  Tbe  autbmltles  are 
quite  conclusive  that  the  conspiracy  Is  suffi- 
clontly  shown  when  It  la  made  to  appear 
tliitt  the  common  purpose  was  to  commit  an 
unlawful  act,  even  dissimilar  to  the  one 
actually  perpetrated,  if  tbe  latter  waa  oae 
that  mi^t  have  been  reasonably  oontoB- 
plnted  as  likely  to  result  from  the  attempt 
to  commit  tbe  act  Intended.   4  Amer.  A  Eng. 
Eney.  Law,  6J&  But  here  the  purpose  was 
expressed  to  be  to  kill  Kennedy  If  be  re- 
fused to  marry  defendant  and  then,  wben 
be  had  submitted  to  that  to  kill  blm  If  be 
refused  to  live  with  her  or  persisted  in  trying 
to  annul  the  marriage.   These  threatSi  wl^ 
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Tarytng  In  ftmn,  tli  udicateil  one  fell  pur- 
pose. We  think  the  court  property  admitted 
the  proof  of  WlUlam  Piince'i  itatements 
pending  the  conspiracy. 

The  fourth  objection  to  evidence  relates  to 
what  occurred  on  the  trip  which  def^dan^ 
Will  Prince,  and  BuUene  made  to  K^medy's 
home  on  Saturday  night  after  -  the  fwced 
marrlaKe.  When  the  alitw  of  the  Star  had 
refused  to  change  the  report  in  that  papw 
at  the  demand  of  defen^nt,  unless  Mr.  Ken- 
nedy would  agree  to  her  version,  It  was 
agreed  that  she,  her  brother,  and  Bollene 
should  go  and  see  hbn.  Will  Prince  iKopooed 
that  Bullene  call  Kennedy  to  the  door,  and 
that  BuUene  should  Interview  Kennedy  while 
they  stood  around  the  cwner  out  of  jslght 
but  In  hearing.  Mr.  Bullene  refused  to  do 
this.  Arriving  at  the  house^  BuUene  went 
In  apd  taUced  with  S^nnedy,  and  when  be 
came  out  told  defendant,  at  her  request,  what 
Kennedy  said— in  sabstance,  that  he  (Ken- 
uedy)  had  gone  to  Nearing'a  office  on  the 
uioruing  of  the  marriage,  and  had  be»i  told 
that  be  had  to  marry  hw;  that  he  refnaed, 
and  In  going  oat  Into  the  CMTidor  was  met 
by  her  father,  O.  W.  Frbice,  Will  Prince,  and 
Mrs.  Kennedy;  and  that  her  father  and  Will 
told  blm  h6  bad  to  marry  her  or  be  a  dead 
man  In  five  minutes,  "and  he  married  her." 
The  aole  and  only  objection  to  this  8tat»- 
ment,  which  BuUene  made  to  defendant  at 
ber  request,  after  she  had  requested  him  to 
get  Kennedy's  version  of  the  marriage,  ma 
that  it  was  incpmpeteut  No  ground  was 
asirigned  for  its  Incompetency,  and  in  fact 
the  same  evidence  as  to  the  forced  marriage 
was  fthown  in  other  ways;  and  she  had  told 
TOrlous  witnesses  herself  of  his  engagemrat 
to  another  woman,  and  assigned  that  as  a 
reason  for  forcing  him  to  marry  ber.  Bul- 
lene was  detailing  a  conversation  with  de- 
fendant. 

The  evidence  of  Roland  Butler,  the  atenoff- 
rapher,  as  to  ttae  Interview  of  O.  W.  Prince, 
the  father,  (ind  WlUlam  Prince,  the  son, 
with  Kennedy  onr  the  board  bill,  and  the 
flight  of  Kennedy,  was  admitted,  but  subse- 
quently excluded  by  an  instruction  of  the 
court  In  our  oplnlcm,  as  it  was  a  step  and 
an  act  tending  to  show  the  settled  purpose 
to  force  Kennedy  to  support  and  recognize 
Pendant  as  his  wil9,  ox  kiU  him  if  he  re- 
fused, the  first  ruling  was  correct,  and  the 
court  erred  In  excluding  it  by  instruction.  It 
necessarUy  foUows  tliat  it  Is  no  ground  for 
reversaL 

Again,  It  Is  Insisted  tttat  the  court  erred 
In  permitting  CoeteUo  to  state  that  a  few 
momenta  after  2S  minutes  to  6  o'clock  on  the 
evening  of  January  10,  1001,  he  met  0. 
W.  Prince,  the  father  of  defendant,  at  the 
entrance  of  the  New  Ridge  Building,  as 
some  person  ran  by  aaylng  "there  was  a 
woman  up  there  shooting  her  husband,"  and 
Prince  was  much  excited,  and  the  wltoess 
■aid  to  Prince.  "That  is  your  daughter  up 
thero^  slioottng  that  fellow  Kennedy,  iter 


husband."  and  he  answered:  "That  is  who 
it  is.  •  •  •  Keep  BtUL"  We  think  It 
was  competent  It  tended  to  prove  that  G. 
W.  Prince  knew  the  homicide  vras  to  take 
place  at  that  time,  and  was  there  at  the 
place  of  ita  perpetration  as  one  of  the  con- 
spirators. But  in  no  event  could  it  have  In- 
jured the  defendant  ss  aU  the  evidence 
eetabUshed  that  his  daughter,  the  defendant, 
did  do  the  shooting,  and  tbls  was  the  state- 
ment merely  of  a  conceded  and  otherwise 
thoroughly  established  fact  in  the  case.  It 
was,  moreover,  contemporaneous  with  the 
kiUlng,  and  not  subsequent. 

It  is  asserted  that  error  was  committed  in 
permitting  Oostello  to  testify  that  C.  W. 
Prince  said  to  him,  in  answer  to  lila  sugges- 
tion that  Kennedy  would  set  a  divorce:  "I 
would  like  to  see  him  get  a  divorce.  He  is 
dealing  with  the  old  man  now,  and  he  isnt 
so  old  he  can't  take  care  of  himself."  The 
evidence  being  sufficient  to  go  to  the  Jury 
to  show  that  0.  W.  Prince  was  a  party  to 
the  oonspimcy,  fbia  covert  threat  Implied  in 
this  language  was  competent  to  go  to  the 
Jury  to  show  the  purpose  of  the  conspiratora 
to  kill  Kennedy  If  he  refused  to  Uve  with 
defendant  as  her  husband. 

The  most  important  and  aertoua  error  as- 
signed on  the  admission  of  evidence  on  b» 
half  of  the  state  Is  the  ruling  of  tlie  court 
in  permitting  Dr.  Ooas  to  testify  as  to  what 
occurred  betvreen  the  defendant  and  himself. 
This  testimony  is  severable— that  which  oc- 
curred on  the  day  and  Just  previous  to  the 
homicide,  and  that  which  occurred  on  a 
previous  oocaslon. 

As  to  what  occurred  on  the  10th  of  Janu- 
ary, 1001.  the  Kcord  discloses  that  defend- 
ant went  to  the  office  of  Dr.  Gross  and  said 
to  him  that  she  was  not  Mrs.  Case  Patten, 
but  was  Mrs.  Kennedy;  that  die  vras  In 
trouble,  and  requested  him  to  go  and  tell  her 
husband  that  she  was  in  the  same  condition 
to  which  she  had  been-~begged  him  to  go; 
laid  be  would  be  doing  her  the  greatest  favor 
he  had  ever  done  anybody  tiae,  and  he  would 
never  regret  it;  that  the  papers  (tiie  suit 
Cor  annulment)  wonid  be  served  on  her,  and 
her  father  vrould  make  her  fight  this  suit 
and  everything  would  come  out  She  said, 
"I  am  afraid  my  father  and  brother  vrill 
hurt  him."  He  didn't  remember  which  tiie 
said— "harm  fafm,"  or  "shoot"  or  "do  some 
damage  to  him."  "If  you  will  go  over  there 
and  tell  him  I  am  In  this  condition,  he  will 
talk  to  you."  The  doctor  at  first  refused  to 
go  to  see  Kennedy,  wlien  she  said,  "Do  you 
wont  me  to  go  home  and  shoot  myself?" 
and  thereupon  he  went  to  Kennedy's  office. 
The  doctor  explicitly  testified  that  treatment 
of  the  defendant  was  not  mentioned  on  that 
day;  t^t  ahe  did  not  want  to  be  treated 
by  blm  in  a  professtoiui]  way,  and  made  no 
statement  with  that  in  view.  Her  statement 
at  that  time  tiiat  she  vras  not  Mrs.  Case 
Patten,  bot  Mrs.  Kennedy,  was  not  made 
with  a  view  to  treatment  hut  was  a  corn- 
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munlcatlon  tbat  abe  could  haTe  made  as  well 
to  any  other  person,  and  we  see  no  ground 
for  holding  what  there  occurred  was  priv- 
ileged or  Inrompetoit  The  defendant  was 
Invoking  the  pbyaldan's  aid  as  a  friendly 
act,  wholly  disconnected  from  his  profession- 
al obligations.  The  relation  of  physldan 
and  patient  did  not  exlat  as  to  any  oonunonl- 
cations  made  to  him  that  afternoon. 

Section  46B8,  Ber.  St  189&,  prescribes  the 
mle  of  privilege  and  incompetency  tn  this 
state.  That  section  provides  that  a  phyddan 
■hall  he  incompetent  to  testify  "concerning 
any  Information  which  be  may  have  ac- 
quired from  any  patient  while  attending  him 
in  a  professional  character,  and  whleb  in- 
formation was  necessary  to  enable  him  to 
prescribe  for  snch  patient  as  a  phydUdant  or 
do  any  act  for  him  as  a  surgeon."  Now,  tt 
is  perfectly  obvloua,  as  Dr.  Gross  testtfles^ 
tbat  defendant  did  not  seek  his  services  as 
a  physician  on  tile  afternoon  of  January  10^ 
1901.  She  desired  no  treatment  at  his  hands 
as  a  physician,  and  what  she  told  him  of 
her  physical  condition  was  with  no  purpose 
on  her  part  to  enable  him  to  prescribe  in- 
telligently for  her,  but  was  made,  ostenaib^ 
at  least,  to  toduce  Kramedy,  the  deceased, 
to  receive  and  treat  ber  as  his  wife.  What 
she  told  him  as  to  her  pregnancy,  tta«tt,  was 
not  a  privileged  communication  wlthto  the 
meaning  of  the  law,  and  it  was  competent 

Now,  as  to  the  evidence  of  stotemento 
made  on  a  previous  occaidon.  Dr.  -Oross 
without  objection  was  permitted  to  testify 
tiiat  he  was  a  physician  In  Kansas  Glty,  and 
had  been  for  12  years.  His  office  was  In 
the  Blalto  Building,  and  had  been  for  ntoe 
or  ten  months  previous  to  January  10,  1901. 
He  knew  Philip  Kennedy  and  the  defendant, 
Lulu  Prince  Kennedy.  He  first  saw  and 
met  defendant  to  his  office  to  the  Blalto 
Building  to  the  latter  jart  of  October  or 
first  part  of  November,  1900.  Sbe  came  to 
his  <^ce  and  requested  him  to  make  an  ex- 
amination to  determine  her  condition,  but 
he  first  aAked  her  name  and  several  other 
questions.  Sbe  refused  to  tell  him  her  name, 
but  finally  told  him  her  name  was  Mrs.  Case 
Fatten.  Sbe  said  her  husband  was  a  base- 
ball player.  She  said  she  was  recently  mar- 
ried, and  she  wanted  to  know  what  hw  con- 
dition was.  She  did  not  want  it  known  who 
she  was,  who  she  married,  because  Mr.  Pat- 
ten would  probably  lose  Us  Job  If  it  was 
known  he  was  married.  She  requested  the 
examtoation,  which  he  made.  She  said  she 
thought  she  was  pregnant,  and  wanted  him 
to  determtoe.  She  gave  him  a  history  of 
hn«elf,  but  be  conld  not  positively  deter- 
mtoe, but  based  on  what  she  told  him  and 
her  symptoms,  condition,  and  all,  he  was  of 
opinion  sbe  was.  He  gave  her  no  tr^tment 
Asked  if  she  requested  an  abortion,  the  doc- 
tor declined  to  answer,  or  said  nothing.  To 
all  the  foregoing  there  was  neither  objection 
nor  exception  taken.  She  came  agato  the 
next  day,  or  day  after,  and  requested  treat- 


ment Koa  Job  treated  her.  Tor  what  be 
treated  ber,  or  what  treatment  be  gave  ber, 
be  did  not  state.  The  only  obJecUon  raised 
to  anything  said  on  second  Ttslt  was  her 
name,  which  the  doctor  says  she  still  gave  as 
Mrs.  Oase  F&tten.  The  information  as  to 
her  name  did  not  and  conld  not  enable  talm 
to  prescribe  for  h«r. 

The  gratest  difAenl^  to  reaching  a  proper 
conclurion  arises  as  to  what  IntOrmatioB 
the  doctor  testified  he  received  from  defmd- 
ant  on  her  third  visit  to  blm.  The  sob- 
Btonce  of  it  was  that  she  told  him  she  wanted 
something  to  fbe  way  of  medicine  for  ale^ 
leasness,  and  he  toqnired  If  she  was  slJ 
light  otherwise,  and  sbe  told  him,  *^ea;  all 
right"  uid  he  understood  fliat  she  was  not 
pr^nant  Onncedtog,  which  we  think  is  cor- 
rect that  it  would  ordinarily  be  necessary 
and  proper  for  a  ph^dan  to  know  whether 
a  female  patient  ms  pregnant  or  not  to  or- 
der to  prescribe  medldnes  for  any  other  ail- 
ment and  tbat  tbe  doctor  was  permitted  or 
required  to  stote  ttiat  the  defendant  told  him 
sbe  was  not  pregnant  <m  hec  third  visit  and 
he  tlien  prescribed  for  ber  sleeplessness,  and 
conceding  this  was  a  mlsconstructloa  of  our 
Btotote,  tbe  questton  arises,  was  It  reversible 
errorf  How  did  It  materially  afltect  tbe 
case?  The  evidence  aliunde  abnndantty  es- 
tablished she  was  not  pregnant  The  ma- 
terial fact  disclosed  was  tost  she  stated  to 
the  physician  sbe  wu  all  right— that  Is.  not 
pr^nant— at  tbat  time.  Abundant  testimony 
vras  Introduced  to  show  affirmatively  that 
d^endant  was  not  pregnant,  and  without  ob- 
jectton  or  exception.  As  was  said  to  Stole 
V.  Bapp,  142  Mo.  449,  44  &  W.  272:  *'Now, 
with  all  that  nonexchided  testimony  as  to 
numerous  other  threato  left  with  Uw  jury. 
It  Is  difficult  to  conceive  how  testimony  as 
to  a  single  threat  conld  seriously  prejudice 
the  defendant  and  we  hold  It  did  not"  So 
we  say  here,  with  all  this  evidence  that  de- 
fendant was  not  pregnant  confirming  her 
statement  made  at  that  third  vldt  bow  can 
it  be  said  that  the  admission  of  that  state> 
ment,  slbeit  made  to  a  pbyslclatt,  and  tben- 
fore  privileged  under  tbe  circumstances, 
prejudiced  the  defendants  rights  beftnv  the 
jury?  and  we  hold  it  was  not  reversible  e^ 
ror. 

Counsel  for  defendant  also  Inslsto  that 
ror  was  committed  to  p«rmitttog  fhe  state  to 
show  the  relations  of  defoidant  with  Case 
Patten  in  the  summer  of  1900,  and  down  to 
October,  and  her  vlstt  to  him  at  Westiiort. 
N.  T.,  Just  a  few  we^  prlw  to  the  forced 
marriage  with  Kennedy.  As  to  tills  objec- 
tion many  reaaims  auggest  themsrives  why 
it  was  not  error.  It  must  be  borne  to  mind 
tbat  tbe  defense  toterposed  to  tbis  case  was 
emotional  or  hysterical  tosanlty,  i«oduced  by 
the  Inconstancy  of  th»  deceased  as  a  suitor 
to  defendant  Because  of  said  alleged  breach 
of  tils  promise  to  marry  defendant  deceased 
had  been  forced  by  defendant  and  her  father 
and  brotliers,  under  threat  of  dMtfa,  to  manr 
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htt.  What  more  pertinent  oTldence  conld 
lUTe  been  introduced  to  the  Jar;  to  disabuse 
tbeir  minds  that  defendant's  mind  had  been 
deranged  by  brooding  over  the  faithlessness 
of  deceased  than  that  which  disclosed  that 
be  was  not  only  not  a  suitor,  but  had  been 
forbidden  to  visit  her  early  in  the  spring  of 
1900,  and  that  during  the  snmmer  of  1900  the 
defendant  was  the  constant  associate  of  an- 
other young  man,  Case  Patten,  to  whom  she 
had  loaned  her  diamond  ring,  and  was  wear- 
ing bis  watch,  and  that  she  was  seeking  bis 
<x>mpnny,  and  walking  and  riding  with  blm, 
both  night  and  day,  and  tliat  she  bad  even 
gone  unattended  to  Westport,  N.  Y.,  as  late 
as  October,  1900,  to  see  him  and  get  her  ring 
from  him.  Certainly  this  was  utterly  Incon- 
sistent with  the  theory  that  she  was  in- 
fataated  with  deceased,  and  was  pining  away 
t>ecaQse  of  his  neglect,  or  was  driven  to  mad- 
ness because  he  had  Jilted  her.  The  evidence 
tended  strongly  to  disprove  that  she  was, 
during  all  the  months,  the  trusting  aCQanced 
of  deceased.  Moreover,  it  was  entirely  com- 
petent to  prove  her  acts  and  statements  to 
show  she  was  perfectly  rational;  that  her 
conduct  was  that  of  a  sane,  and  not  an  In- 
sane, person,  as  the  defendant  insisted  she 
was.  But,  In  addition  to  all  this,  the  de- 
fendant proved  the  Patten  episode— her  trip 
to  New  YoriE— with  much  more  particularity 
than  the  state  did.  For  all  these  reasons  we 
hold  no  error  was  committed  In  permitting 
the  state  to  show  the  very  Intimate  relation- 
Bhlp  with  Patten  at  a  time  when  the  Jory 
were  asked  to  believe  she  was  Qie  tmstiug 
affianced  of  deceased. 

Neither  was  error  committed  In  proving 
that  deceased  brought  bis  suit  to  annul  the 
forced  marriage.  The  petition  itself  was  not 
offered  and  read  In  evidence,  though  for  some 
reason  not  apparent  to  us  counsel  for  the 
state  have  Incorporated  it  in  their  state- 
ment of  the  tacts  and  abstract.  An  examina- 
tion of  the  entire  record  discloses  no  such 
paper  as  the  petition  in  the  annulment  case 
la  the  record.  It  was  shown  by  defendant's 
statement  that  such  a  suit  was  filed,  but  not 
ser^-ed,  prior  to  the  homicide.  The  fact  that 
it  was  begun,  simply  as  a  fact,  was  admissi- 
ble, in  connectlm  with  the  threats  ot  C.  W. 
Prince  as  to  what  would  fbllow  such  an  at- 
tempt 

We  are  now  brought  to  an  examination  of 
the  errors  assigned  on  the  exclusion  of  evi- 
dence offered  by  defendant  It  was  too  plain 
for  argument  that  the  testimony  of  Eklward 
W.  Lewis  and  Arthur  A.  Kuhn  as  to  state- 
ments by  deceased  not  a  part  of  the  res  ges- 
tae were  properly  excluded.  The  deceased 
was  no  party  to  the  record,  and  his  admis- 
sions, unless  a  part  of  the  res  gestae  or  as 
dying  declarations,  do  not  conclude  the  state. 
State  V.  Curtis,  70  Mo.  C94;  McMUlen  v. 
State,  13  Mo.  31;  State  v.  Punshon,  124  Mo. 
457.  27  S.  W.  1111;  State  v.  Banerle.  145 
Mo.  1,  4«  S.  W.  608;  State  r.  Mocton*  121 
Mo.  537,  26  S.  W.  551. 


Slqnally  Inadmissible  were  the  statements 
of  defendant  in  ber  own  behalf,  made  at  the 
pool  room  to  Will  Prince.  There  was  not 
the  slightest  foundation  or  offer  to  show  that 
her  statements  made  at  that  time  would 
have  tended  to  show  her  insane.  There  was 
no  offer  whatever  to  make  such  proof  for 
that  purpose. 

Judge  Gibson  was  allowed  to  state  a'.l 
the  circumstances  of  the  marriage  cere- 
mony he  performed,  and  hence  there  is  no 
ground  for  complaint  In  r^rd  to  hlR  erU 
dence. 

As  to  the  instructions,  the  counsel  fur  de- 
fendant "have  not  pointed  out  any  specific 
instruction  which  they  assert  was  erroneous. 
We  have  examined  them  carefully,  and  find 
no  error  in  those  given  for  the  state;  but  we 
gravely  doubt  whether  the  court  was  justi- 
fied, in  view  of  all  the  evidence.  In  submit 
ting  the  issue  of  Insanity  to  the  Jury.  As 
that  was  altogether  favorable  to  dDfeiKlunt, 
of  course,  she  has  no  ground  to  complain  of 
it 

A  careful  examination  of  the  objection  as 
to  the  indorsement  of  the  names  of  thii  wit- 
nesses relieves  the  prosecuting  attorney  of  any 
charge  of  unfair  practice  to  defendant  He 
served  the  written  list  on  the  defendant.  As 
it  was  so  large,  atl  the  names  could  not  have 
been  well  Indorsed  on  the  Indictment  itself. 
Counsel  for  defendant  had  expressed  himself 
as  being  satisfied  with  the  list,  and  made  no 
objection  as  to  the  time  of  the  service.  A 
few  witness^  were  discovered  after  the  trial 
began,  and  notice  was  given  of  the  intention 
to  use  them.  We  agree  with  the  criminal 
court  there  is  no  merit  In  this  point. 

Upon  a  full  examination  of  this  record  I 
think  the  Judgment  should  be  afi3rmed,  and 
bence  dissent  from  the  Judgment  ol  my 
BreOtroL 


JOHNSON  V.  FLUETSGH. 

(Saprane  Cottrt  of  Missouri,  Dlviskm  No.  2. 
June  SO,  1908.) 

PUBLIC  LANDS  —  WARRANTS  —  ASSIONMBNT  — 
LOCATION  BY  ASSIGNEE!— FAILURE  TO  RE- 
TURN WARRANT  TO  GENERAL  OFFICE— SUB- 
SEQUENT ENTRY  BY  OTHER  PERSON  — 
RIGHTS  OF  ADVERSE  CLAIMANT— NOTICE- 
STATE  COURTS  —  JURISDICTION  —  APPEAL  — 
CORRECTION  OF  ERRORS. 

1.  Act  Cong.  Feb.  11,  1847  (9  Stat  125,  c. 
8}  provides,  in  section  9,  that  each  noncommis- 
sioned officer,  etc.,  who  has  served  or  may  serve 
during  the  present  war  with  Mexico,  and  who 
Bhall  receive  an  honorable  discharge,  etc.,  shall 
be  entitled  to  receive  a  certificate  or  warrant 
from  the  War  Department  for  the  quantity  of 
IGO  acres,  and  which  may  be  located  by  the 
warrantee  or  his  heirs  at  law,  and  oa  the  re- 
turn o'f  the  certificate  or  warrant,  with  evi- 
dence of  the  location  thereof,  a  patent  shall  l>e 
issued.  The  section  further  provides  that  all 
sales,  mortgages,  powers,  or  other  Instruments 
of  writing  going  to  affect  the  title  or  claim  to 
any  such  bounty  right  made  or  executed  prior 
to  the  issue  of  such  warrant  or  certificate,  shall 
be  null  and  void.  Eeld  not  to  prevent  the  as- 
signment of  a  certificate  or  warrant  after  Its 
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issuBDce,  and  the  assiguee  may  locate  the  same 
In  his  own  name. 

2.  The  assiiiniee  of  a  land  warrant,  who  lo- 
cates the  same  and  secures  his  certificate  of 
entry  or  imrchaae,  and.  as  reiniircd  by  law,  de- 
livers np  his  warrant  to  the  ropister  of  the  land 
oiUce.  is  not  respomdble  for  the  latter's  n«i;lect  in 
failing  to  report  hia  location  to  the  UenermI 
Iiund  Odice. 

While  the  state  has  no  right  to  control 
the  primary  disposition  of  the  public  lands  be- 
lonKiDg  to  the  United  (States,  yet.  wb«i  the  title 

EUHsea  from  the  gurerauieut,  the  state  courts 
ave  jurisdiction  to  determiue  a  controversy 
between  adverse  claimants  thereto. 

4.  The  assignee  of  a  land  warrant  located  the 
same,  aud  turned  it  over  to  the  regii^er  of  the 
land  oflice  at  St.  Ix>uis  and  received  his  certifi- 
cate of  location  in  IHHi.  The  oOicera  failed  to 
return  the  warrant  to  the  General  Land  Office. 
He  and  his  grantees  thereafter  had  continuoos 
possession  of  the  land  for  50  years.  In  the 
tract  book  in  the  recorder's  office  in  the  county 
in  whicti  the  land  was  situated  appeared  the 
entry  made  In  1S52.  "Located  with  bounty  land 
Warrant  about  April,  lt^9,  but  the  name  of  the 
purchnser  does  not  appear  on, our  books,"  and 
in  the  Boonville  land  office,  to  which  the  books 
of  the  St.  Louis  office  appear  to  have  been 
transferred,  was  the  entry,  "Vacant.  See 
Commr.'s  letter  May  22nd.  188T."  A  certified 
copy  of  this  letter  recited  that  "a  duplicate  cer- 
tifif'Jite  has  been  received  at  this  office  for  a 
location"  purporting  to  have  been  made  of  the 
land  by  the  aspignee  of  the  warrant,  and  that 
the  land  appears  vacant  on  our  books,  and  di- 
ri'pted  the  lloonville  office  to  "permit  no  entry 
of  any  of  mich  tracts,  if  fliey  aitpear  vacant, 
until  otherwise  directed."  Starting  with  the 
as!<ii!iiee  of  the  warrant,  the  record  of  deeds 
would  have  Bhuwn  a  Ktraight  line  of  oonveyancea 
of  the  land  down  to  defendant.  Plaintiff  en- 
tered the  land  in  1808.  Hrld,  that  he  was 
charged  witb  notice  of  defendant's  rights. 

5.  In  ejectment,  where  the  answer  stated  an 
equitable  defense  and  asked  affirmative,  relief, 
and  the  jwiLrnient,  which  was  in  defendant's 
favor,  included  '26  acres  not  sued  for  by  plaintifF 
and  not  claimed  by  defmdant.  the  couit  on 
tppeal  could  correct  the  aror  without  ronauding 
toe  cauK. 

Appeal  from  Circuit  Oourt,  OaBconade 
County;  R.  Hlrcel,  Judge 

Ejectment  by  Wllber  T,  JohamfD  against 
Nlcholana  Fluetacb.  Judgment  for  defend- 
ant. Plaintiff  appeals.  Corrected  and  af- 
firmed. 

J.  W.  Jamison,  for  appellant  Klskaddon 
&  Meyer  and  Robert  Walker,  for  respondent 

GANTT,  J.  This  Is  an  action  of  ejectment 
for  the  following  lands  in  Gasconade  county. 
In  this  state:  The  north  half  of  the  soutb- 
■wGBt  quarter  of  section  3.  and  w'est  half  of 
lot  No.  1  (1)  of  the  northeast  quarter,  and  the 
east  half  of  lot  No.  one  (1)  of  the  northwest 
quarter,  of  snld  section  3,  all  In  township  44, 
range  5  west,  except  25  acres,  described  by 
uh-tes  and  bounds  as  follows:  Beginning  at 
the  northwest  corner  of  said  east  half  of  lot 
I  of  northwest  quarter  of  said  section  three 
(3),  and  running  thence  east  forty  (40)  cbalufl 
to  the  northeast  corner  of  the  west  one-half 
of  said  lot  number  one  (1)  of  the  northeast 
quarter  of  said  section  three  (3);  thence  south 
6  chnlns  and  25  IIuIjs  to  a  stake;  west  forty 
(40)  chuina  to  a  stake;  from  thence  north  6 
~hains  and  26  links  to  the  point  of  beglnnli^ 


Onster  Is  laid  as  of  January  10. 1899.  Month- 
ly rents  and  profits  arc  alleged  to  be  of  tbe 
value  of  $15.  aud  damages  for  detention  yjOO. 

The  answer  is  (1)  a  gt>neral  denial;  (2)  that 
defendant's  remote  grantor,  one  John  F. 
Stephen,  had  entered  the  lands  in  controversy 
at  the  United  States  Land  Office  In  St.  Louis. 
Mo.,  on  tbe  Stb  day  of  May.  1849.  with  a  mili- 
tary bounty  land  warrant.  No.  30.96t),  issued 
to  one  Philip  Rausch,  and  by  him  assigned 
to  said  Stephan;  that  when  said  entry  was 
made  tbe  register  of  said  land  otllce  eiecuted 
and  delivered  to  said  Stephan  a  certlQcate  of 
such  entry;  that  by  mistake  or  accident  the 
proper  officers  had  failed  or  neglected  to  r*^^' 
such  entry  on  the  proper  books  of  the  said 
land  office,  and  tbe  land  warrant  with  which 
tbe  entry  was  made  was,  by  mistake  or  ac- 
cident, lost  or  not  properly  returned  to  the 
General  Land  Office;  tJiat  said  Stephan,  Im- 
mediately after  aald  entry,  took  possession  of 
said  real  estate,  and  shortly  thereafter,  by 
warranty  deed,  sold  and  conveyed  said  land 
to  one  Henry  Oschner,  and  that  by  si'veral 
mesne  conveyances  said  land  had  been  con- 
veyed to  defendant;  that  plaintiff,  at  tbe 
time  he  acquired  tbe  legal  title  to  said  land 
by  a  patent  from  the  government,  had  notice 
of  tbe  claims  and  equities  of  defendant 
Prayer,  that  plaintiff  be  divested  of  all  title 
acquired  by  him  by  virtue  of  said  patent,  and 
that  tbe  title  in  fee  be  vested  in  defendant 
and  for  other  proper  relief. 

This  part  of  tbe  defendant's  answer  plain- 
tiff sought  to  have  stricken  out,  but  the  court 
overruled  bis  motion. 

Reply,  a  general  denial;  that  at  the  date 
of  plaintiff's  entry  of  tbe  land  said  lands  ap- 
peared by  the  records  of  the  United  States 
Land  Office  to  be  vacant,  and  that  no  entry 
had  been  made  by  any  one;  that  said  lands 
are  shown  to  be  vacant  and  subject  to  entry 
since  the  year  18S0  by  a  certified  book  of  origr 
Inal  entries  from  the  United  States  Land 
Office  on  file  In  the  office  of  the  recorder  of 
deeds  of  Gasconade  county.  Mo.,  and  had  so 
appeared  vacant  and  subject  to  entry  for 
more  than  five  years  prior  to  the  date  of  the 
purchase  of  said  lands  by  plaintiff;  that  de- 
fendant and  bis  grantors  had  notice  that  said 
lands  were  shown  to  be  vacant  by  said  rec- 
ords of  more  than  20  years  prior  to  plaintiff's 
entry,  but  that  they  bad  failed  to  perfect 
their  title;  that  because  of  such  failure  plain- 
tiff was  Induced  to  make  his  entry,  and  did 
BO  without  notice  of  defendant's  alleged 
claims,  etc. 

On  these  pleadings  tbe  case  went  to  trial 
before  tbe  Judge,  a  Jury  being  waived. 

The  evidence  of  tbe  substantial  and  mate- 
rial facts  In  the  ease  Is  tmdisputed.  About 
May  8. 1849,  one  Philip  Rausch  was  the  hold- 
er of  military  bounty  land  warrant  No.  30,- 
9G0,  issued  to  blm.  John  F.  Stephan  bought 
this  land  warrant  from  him,  going  before  a 
Justice  of  the  peace  in  St.  Louis  to  have  the 
transfw  made  in  writing  and  acltnowledgfHL 
Stephan  Immediately  w«it  to  the  land  ofllce 
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In  St.  Louli,  Mo.,  and  on  aald  last  date,  with 
eald  land  warrant,  entered  the  land  in  con- 
troversy. The  register  of  the  land  office  took 
ap  tlie  warrant,  and  issued  to  Bteplian  tbe 
following  certificate: 

"Register's  Office,  St  Lonls,  Mo.,  May  8, 
im  Military  Land  Warrant  No.  30.900,  In 
the  name  of  Philip  Rausch,  has  this  day  been 
located  by  John  F.  Stephan,  upon  the  north 
half  of  the  southwest  quarter,  east  half  of  lot 
No.  1,  of  tbe  nortbwest  gnarter,  and  west 
half  of  lot  Na  1  of  northeast  quarter  of  sec- 
tion 3,  In  township  44,  of  range  5  west,  sab- 
Ject  to  any  pre>emptlon  claim  which  may  be 
filed  for  said  land  within  thirty  days  from 
this  date.  Oontenti  of  tract  located  100 
acres. 

"The  date  of  assignments  In  all  cases  mnst 
be  given  at  the  time  they  are  acknowledged, 
and  no  assignment  of  this  certificttte  will  be 
regarded.  Tho.  Watson,  Kegister." 

Confirmatory  of  this  evidence  and  certifi- 
cate Is  tbe  following:  The  tract  book  of 
lands  in  Gasconade  county,  certified  to  by 
the  register  and  reiver  of  the  laud  office  at 
St  Louis,  July  1».  1852,  in  connection  with 
the  description  of  the  lands  in  controyersy, 
contains  the  following  memorandnm:  "Lo- 
cated with  bounty  land  warrant  about  April, 
1849.  but  the  name  of  tbe  purchaser  does  not 
appear  on  our  books." 

Plaintiff  attempts  to  meet  this  evidence  by 
a  subseqneat  memoi:andum  made  October  0, 
1880,  in  red  Ink,  on  the  same  book,  by  the 
register  and  recorder  of  the  Boonville  land 
office,  to  which  the  St  Louis  laud  office  booki 
seem  to  have  been  transferred,  as  follows: 
"October  fl,  1880— Erroneous— Tbe  tracts  ap- 
pear vacant  on  the  record  R.  and  B." 

It  further  appears  rather  indefinitely,'  by 
the  testimony  of  officers  of  tbe  BoonTille  land 
office,  that  on  the  books  of  the  office,  in  con- 
nection with  the  description  of  this  land, 
some  pencil  memorandum  bad  been  made 
and  afterwards  erased.  Within  three  or  four 
months  after  the  entry  of  the  land  by  Rtepban 
on  May  8,  1840,  he  went  into  possession  and 
cleared  about  two  acres.  On  October  11, 
1850,  Stephan,  by  warranty  deed,  conveyed 
tbe  land  to  Heury  Oschner,  The  deed  ex- 
pressly refers  to  the  entry  aforesaid,  giving 
tbe  number  of  the  warrant  with  which  it 
was  made,  and  there  is  nndlsputed  evidence 
that  the  certificate  of  entry  hereinbefore  set 
out  was  delivered  to  Oschner  with  tbe  deed. 
This  deed  was  filed  for  record  and  recorded 
October  12,  1850. 

Tbe  other  conveyances  which  transferred 
the  land  to  defendant  were  a  last  will  of 
Henry  Oschner,  duly  probated,  and  a  war- 
ranty deed  from  bis  devisee  to  defendnnt 
Tbe  last  will  was  probated  In  Gasconade 
county.  Mo.,  Octolwr  2.  1875.  The  deed  from 
the  devisee  to  defendant  was  recorded  in  the 
same  county  March  18,  1885.  The  applica- 
tion of  plaintiff  for  a  patent  was  made  May 
15,  1808,  and  tbe  patent  issued  on  said  ap* 
plication  1>  dated  December  17, 188& 
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From  the  time  that  Stephan  went  Into 
the  possession  of  the  land  In  tbe  autumn  of 
1849  until  this  action  was  commenced,  Ste- 
phan and  hla  grantees  were  in  possession 
of  the  land,  iiad  about  60  acres  of  It  cleared 
and  under  cultivation,  a  good  dwelling  bouse 
on  the  land  in  which  l>e  lived,  and  the  neces- 
sary outbuildings  for  the  use  of  a  farmer. 
It  also  appeared  on  the  cross-examination  of 
John  Stephan,  a  son  of  John  F.  Stephan, 
that  about  the  year  1875  Mr.  Oschner  had 
written  to  him  requesting  an  affidavit  touch- 
ing bis  knowledge  of  tbe  entry  made  by  his 
father,  but  that  he  had  not  done  anything  in 
the  matter. 

A  letter  of  the  Commissioner  of  tbe  Gen- 
eral Land  Office  at  Washington,  D.  C,  ad- 
dressed to  the  register  and  receiver  of  the 
land  office  of  Boonville,  Mo.,  was  also  read 
In  evidence.  This  letter  Is  dated  May  22, 
1867.  By  this  it  appears  that  the  duplicate 
certificate  issued  to  Stephan  had  been  sent 
to  the  General  Land  Office,  but  that  by  the 
records  there  the  land  seemed  to  be  vacant. 
It  directed  the  officers  at  Boonville  to  search 
their  records  for  any  evidence  of  location,  and 
to  "permit  no  entry  of  said  tracts,  If  they 
appear  vacant,  until  otherwise  directed."  Tbe 
original  of  this  letter  could  not  be  found  In 
the  Boonville  office,  and  a  certified  copy 
of  It  was  read;  but  on  tbe  boobs  at  Boon- 
ville, in  connection  with  a  description  of 
this  land,  was  a  memorandum  In  red  Ink,  as 
follows:  "Vacant.  See  Commr.'s  letter.  May 
22,  1867,"  There  was  no  evidence  that  the 
order  of  the  Commissioner  of  the  General 
Land  Office  contained  in  bis  letter  of  May 
22,  1867,  bad  ever  been  recalled. 

It  was  admitted  at  the  trial  that  plaintiff 
bad  never  paid  any  taxes  on  this  property, 
and  tbat  defendant  and  those  under  whom 
he  claims  title  had  paid  all  taxes,  and  had 
been  in  possession,  claiming  title,  since  IS-M). 

Appellant,  In  hla  statement  of  the  case,  calls 
attention  to  the  fact  that  25  acres  of  land 
which  was  not  sned  for,  as  appears  by  the 
petition,  although  covered  by  bis  patent, 
is  included  in  the  judgment,  and  that  by 
said  Judgment  plaintiff  la  divested  of  title  to 
said  25  acres,  and  the  same  is  vested  in  de- 
fendant There  is  nothing  in  the  record, 
however,  which  Indicates  that  the  attention 
of  the  court  below  was  called  to  this  obvious 
clerical  misprision,  and  respondent  contends 
that  this  error  Is  not  sufflciont  to  warrant 
a  reversal,  but  tbat  the  description  may  un- 
der the  statute  be  corrected  In  this  court 

At  the  conclusion  of  the  evidence,  numer- 
ous instructions  were  asked  by  plaintiff,  all 
of  which  were  refused.  Defendant  asked 
one  instruction,  which  the  court  refused.  On 
the  equitable  defense  the  court  found  the  Is- 
sues for  defendant,  and  rendered  Judgment 
in  accordance  with  the  prayer  of  tbe  an- 
swer. 

1.  The  fundamental  proposition  advanced 
In  this  case  by  the  plaintiff  is  that  a  bounty 
land  warrant  Issued  under  the  act  of  con^ 
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gresB  of  Febniary  11,  1847,  9  Stat  126,  c.  8, 
was  not  assignable  until  the  act  of  Congress 
of  Marcb  22,  1852,  10  Stat  3.  c.  18,  because 
the  right  of  defendant  to  have  plaintiff  de- 
clared the  trustee  of  defendant,  and  to  re- 
quire a  conveyance  of  the  legal  title  to  the 
lands  in  controversy,  depends  upon  defend- 
ant's ability  to  show  that  as  assignee  of 
military  land  warrant  No.  30,960,  issued  to 
Philip  Rauscb,  May  8,  1849,  enUtled  de- 
fendant to  locate  the  160  acres,  and  to  receive 
a  patent  from  the  government  of  the  United 
States.  In  Bohall  v.  Dllla,  114  U.  S.  47.  Q 
Sup.  Ct.  782,  29  li.  Ed.  61,  the  Supreme 
Court  of  the  United  States  announced  the 
doctrine,  which  commends  itself  as  equitable 
and  Just,  that  "to  charge  the  legal  holder 
of  a  patent  from  the  United  States  as  trustee 
of  aaotber,  and  to  compel  him  to  transfer 
the  legal  title,  the  claimant  must  present 
such  an  equity  as  will  show  that  he  himself 
was  entitled  to  a  patent  from  the  govem- 
mcnt,  and.  In  consequence  of  some  erroneous 
ruling  of  the  officers  of  the  Land  Depart- 
ment of  the  law  applicable  to  the  facts 
found,  It  was  refused  to  him."  "It  Is  not 
sufficient  to  show  that  there  may  have  been 
error  in  adjudging  title  to  the  patentee.  It 
must  appear  tbat  by  the  law  property  admin- 
istered, the  title  should  have  been  awarded 
to  claimant"  Smelting  Ca  v.  Kemp,  104  U. 
S.,  loc.  dt  636,  26  L.  Ed.  875;  Sparks  r. 
Pierce,  115  U.  S.,  loe.  clt  408,  6  Sup.  Ct  102, 
-•*.>  L.  Ed.  428.  Unless,  therefore,  defendant 
has  shown  that  bis  remote  grantor,  John  F. 
Stephan,  was  entitled  to  a  patent  as  the 
assignee  of  the  military  land  warrant  No. 
30,960.  and  his  location  thereof  on  the  lands 
in  suit,  he  Is  not  In  a  position  to  challenge 
tbe  patent  Issued  to  said  lands  by  the  gov- 
ernment in  1898,  as  he  would  be  a  stranger 
to  plalntKTs  title,  and  it  would  be  no  con- 
cern of  his  tbat  tbe  land  department  had 
erroneously  granted  plaintiff  a  patent  More- 
over, the  answer  of  defendant  relies  upon 
the  assignment  of  this  warrant  and  the 
entry  by  virtue  thereof,  by  John  F.  Stephan, 
and  he  must  defeat  plaintiffs  legal  title 
through  this  equity  thus  pleaded,  or  not  at 
alL  Kennedy  v.  Daniels.  20  Ha  104;  Buraell 
v.  Whitely.  59  Mo.  193. 

With  this  preliminary  statement  of  the  is- 
sue, we  come  to  tbe  consideration  of  the  very 
interesting  contention  that  a  military  land 
warrant  under  tbe  act  of  February  11,  1847, 
was  not  assignable  by  tbe  soldier  to  whom  It 
bad  been  issued  by  the  government  tor  his 
services  in  tbe  Mexican  War.  To  fully  grasp 
the  Insistence  of  plaintiff  that  such  warrant 
was  not  assignable  prior  to  tbe  act  of  March 
22,  1852,  which  expressly  authorized  the  as- 
signment of  all  land  warrants  (10  Stat  3. 
4,  c.  19),  we  quote  from  the  act  of  1847 
(Act  Feb.  11,  1847,  9  Stat  125,  c.  8):  Sec- 
tion 9  provides  "that  each  non-commlssloned 
officer,  musician,  or  private,  enlisted  or  to 
be  enlisted  in  the  regular  army,  or  regularly 
miutered  In  any  volunteer  company  fw  a 


period  of  not  less  than  twelve  months,  who 
has  served  or  may  serve  during  the  present 
war  with  Mexico,  and  who  shall  receive  an 
honorable  discbarge,  or  who  shall  have  been 
killed,  or  died  of  wounds  received  or  sick- 
ness Incurred  In  the  course  of  such  service, 
or  who  shall  have  been  discharged  before 
tbe  expiration  of  his  term  of  service  In  con- 
sequence of  wounds  received  or  sickness  In- 
curred In  the  course  of  such  service,  shall  be 
entitled  to  receive  a  cerOflcate  or  warrant 
from  the  War  D^artment  for  the  quantity 
of  one  hundred  and  sixty  acres,  and  which 
may  l:>e  located  by  the  warrantee  or  his  heirs 
at  law  at  any  land  office  of  the  United 
States,  in  one  body,  and  In  conformity  to  the 
legal  subdivisions  of  the  public  lands  upon 
any  of  the  public  lands  In  such  district  then 
subject  to  private  entry;  and  upon  the  re- 
turn of  si;ch  certificate  or  warrant  with  evi- 
dence of  the  location  thereof  having  been 
legally  made,  to  tbe  General  Land  Office,  a 
patent  shall  be  Issued  therefor."  It  Is  fur- 
ther provided  tbat  "all  sales,  mortgages,  pow- 
ers,  or  other  Instmments  of  wilting  going  to 
affect  the  title  or  claim  to  any  such  bonnty 
right,  made  or  executed  prior  to  the  issue 
of  such  warrant  or  certlQcate  shall  be  null 
and  void  to  all  Intents  and  purposes  whatso- 
ever nor  shall  such  claim  to  bounty  right 
be  In  any  wise  affected  by  or  charged  with 
or  subject  to  the  payment  of  any  debt  or 
claim  Incurred  by  the  soldier  prior  to  the  is- 
suing of  such  certificate  or  warrant" 

It  is  asserted  by  plaintiff  that  under  the 
provisions  of  this  act  there  is  absolutely  no 
authority  for  the  sale  or  assignment  of  a 
land  warrant  issued  In  pursuance  of  it  The 
argument  of  plaintiff  may  be  epitomized  as 
follows:  The  warrants  issued  under  the  act 
were  to  be  located  by  the  warrantee  or  bis 
heirs,  but  in  the  event  of  his  death  the  war- 
rant might  be  sold  for  the  l)eneflt  of  bis 
family;  but  It  Is  nowhere  provided  In  the 
act  that  the  soldier  himself  could  sell'  it. 
and  all  sales  prior  to  the  issue  of  the  war- 
rant are  rendered  null  and  void;  tbat  it  was 
not  intended  he  should  have  the  right  to 
sell.  It  was  Intended  to  keep  them  out  of 
the  hands  of  speculators.  In  a  word,  be- 
cause  the  act  does  not  In  express  terms  an- 
thorlze  the  location  of  a  warrant  by  the  sol- 
dier or  his  heirs,  "or  his  assigns."  an  assign- 
ment by  him  of  his  warrant  Is  absolutely 
void  in  the  absence  of  an  enabling  act  which 
plaintiff  asserts  was  first  passed  In  1852. 

The  construction  placed  upon  the  act  of 
1847  by  tbe  General  Cbmmlssloner  of  the 
Land  Office  and  the  practice  of  that  de- 
partment is  entitled  to  great  consideration, 
in  tbe  absence  of  an  affirmative  decision  by 
the  Supreme  Court  holding  that  construction 
erroneous.   By  reference  to  1  Lester's  Land 
Laws,  576,  679,  it  will  be  seen  that  the  Com- 
missioner of  the  General  Land  Office  on  June 
3,  1847,  in  his  instructions  to  the  registers 
and  receivers  of  the  United  States  Land  Of- 
fice, gave  a  contemporaneous  constroctlon  of 
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tbe  act  of  1847,  In  wblch  be  clearly  recog- 
Dizdl  the  right  of  the  holder  of  the  warrant 
to  assign  it,  and  directed  the  registers  and 
receivers  that,  when  a  warrant  was  presented 
by  an  assignee  for  location,  they  should  see  to 
it  that  the  assignment  bore  date  subsequent  i 
to  the  warrant,  and  gave  specific  directions 
as  to  the  proof  of  the  assignment  by  ac- 
knowledgment before  an  officer,  or  power  of 
attorney  properly  authenticated.  In  the  very 
same  month  the  Attorney  General  of  the 
United  States  fully  recognized  that  an  as- 
signee was  entitled  to  bis  patent.  5  Atty. 
Genl.  Opinions,  pp.  387,  388.  Speaking  of  { 
the  respect  which  these  acts  of  these  high 
officials  of  the  government  should  receive, 
Judge  Cooley,  in  Johnson  v.  Ballon,  28  Mich., 
loc.  cit.  384,  in  a  similar  case,  says:  "These 
opinions  of  very  eminent  lawyers  are  worthy 
of  high  consideration,  especially  as,  when 
giving  them,  they  were  the  official  advisers 
of  the  goveroment,  and  their  advice  was  ac- 
cepted and  acted  upon  by  the  Department 
of  the  Interior.  The  government  has  thus 
given  a  practical  construction  to  Its  own 
grants  which  tbe  state  authorities  should  ac- 
cept and  follow,  unless  it  la  found  that  the 
proper  Judicial  authority  of  tbe  federal  gov> 
emment  has  reviewed  and  found  it  errone- 
ous." Sutherland  on  Stat.  Construction,  § 
309.  The  very  opiwsite  views  urged  by  con- 
tending counsel  in  this  case  clearly  bring  It 
within  the  first  situation,  in  which  the  courts 
resort  to  contemporary  construction  by  of- 
ficial usage,  to  wit,  that  the  statute  Is  more 
or  less  of  doubtful  meaning.  U.  S.  v.  Tan- 
ner, 147  U.  S.  661,  13  Sup.  Ct.  436,  37  L. 
Ed.  321.  Again,  the  practice  then  adopted 
appears  to  have  been  uniform,  and  has  ex- 
isted for  a  half  century,  and  no  decision  of 
the  federal  courts  condemning  it  has  been 
called  to  our  attention.  It  must  be  borne 
In  mind  that  the  officials  of  the  General  Lend 
Office  were  required  to  Inaugurate  a  system 
for  carrying  out  the  beneficent  policy  of  the 
government.  The  government  bad  provided 
a  bounty  to  those  who  bad  worthily  worn 
its  uniform  and  fought  its  battles.  Tbe  Com- 
missioner of  the  General  Land  Office  in  his 
directions  shows  that  he  has  carefully  di- 
gested the  act,  and  he  must  be  presumed  to 
have  carefully  weighed  all  Its  provisions. 
He  reached  tbe  conclusion  that  a  soldier, 
after  receiving  bis  warrant,  could  sell  and 
assign  it,  and  that  his  assignee  could  locate 
the  land  for  wblch  It  called,  and,  the  act 
having  thus  been  Interpreted,  doubtless  many 
did  assign  their  warrants.  When  it  is  con- 
sidered that  he  was  the  representative  of  the 
government,  and  that  his  construction  could 
injure  no  one  but  the  government,  this  prac- 
tical construction,  contemporaneous  with  the 
act  of  1847,  so  long  acquiesced  in  and  never 
overturned  by  the  judicial  department,  is  en- 
titled to  great  weight,  and  our  most  serious 
consideration,  when  the  rights  of  those  who 
relied  upon  it  are  Jeopardized  by  assailing 
the  construction  of  the  Lend  Deinrtment  as 
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unsound.  We  think  It  clearly  appears  tliat 
the  General  Land  Office  regarded  such  war- 
rants aa  assignable  before  the  act  of  1852 
made  all  such  warrants  assignable  by  ex- 
press  enactments. 

But  it  is  urged  that  tbe  very  fact  that  in 
18S2  Congress  authorized  all  land  warrants 
to  be  assigned  is  conclusive  evidence  ttiat 
prior  to  that  act  they  were  not  assignable. 
We  do  not  think  tills  is  a  necessary  infer- 
ence by  any  means.  The  laws  of  this  state 
and  of  our  sister  states  abound  in  statutes 
which  the  coarts  have  adjudged  to  be  mere- 
ly declarative  of  the  common  law.  Such  stat- 
utes have  often  been  enacted  to  remove  all 
question  that  the  common  law  still  obtains, 
and  it  may  easily  be  conjectured  that  a  doubt 
had  been  raised  whether  tbe  warrants  un- 
der the  act  of  1847  were  assignable,  and  the 
Congress  by  the  act  of  1852  intended  to  set 
that  doubt  at  rest.  Statutes  are  read  and 
construed  in  tbe  light  of  the  common  law. 
"Rules  of  interpretation  and  construction  are 
derived  from  tbe  common  law,  and,  since  that 
law  constitutes  tbe  foundation,  and,  prima- 
rily, tbe  t>ody  and  soul,  of  our  jurisprudence, 
every  statutory  enactment  Is  construed  by 
its  light,  and  with  reference  to  its  cognate 
principles."   Sutherland  on  Stat  Cons.  §  289. 

Looking  now  at  the  act  itself:  When 
Philip  Rausch  obtained  bis  land  warrant,  he 
had  secured  a  most  valuable  property  right. 
It  is  too  plain  for  discussion  that  It  would 
hare  passed  to  his  heirs  or  personal  repre- 
sentatives, in  tbe  absence  of  specific  direc- 
tion given  In  the  statute  as  to  its  devolution 
In  the  event  of  his  death.  Such  a  right  in 
tbe  holder  of  the  warrant,  In  the  al)seDce 
of  an  express  prohibition  of  his  right  of 
alienation,  was  assignable.  The  act  contains 
no  restriction  on  the  warrantee  to  assign  his 
certificate,  except  that  contained  in  tbe  words 
"and  all  sales,  mortgages,"  etc.,  "made  or  ex- 
ecuted prior  to  the  Issue  of  such  warrant  or 
certificate  shall  be  null  and  void,"  etc.  Keep- 
ing In  mind  the  general  right  to  assign  a 
property  right,  and  the  restriction  as  to  sales 
of  these  warrants  prior  to  their  issue,  It 
seems  perfectly  clear  that  it  was  not  tbe  In- 
tention of  Congress  to  prevent  their  assign- 
ment after  their  Issue.  "Ezpressio  unius, 
exclusio  atterlus."  We  may  appropriate  the 
language  of  the  Supreme  Court  of  tbe  United 
States  In  Myers  v.  Croft,  13  Wall.,  loc.  cit. 
297,  20  L.  Ed.  662,  to  wit:  "If  It  had  been 
the  purpose  of  Congress  to  attain  tbe  object 
contended  for.  It  would  have  declared  tbe 
lands  themselves  unalienable  until  the  pat- 
ent was  granted.  Instead  of  this,  tbe  legis- 
lation was  directed  against  the  assignment 
or  transfer  of  tbe  right  secured  by  the  act, 
which  was  the  right  of  pre-emption,  leaving 
tbe  pre-emptor  free  to  sell  his  land  after 
the  entry,  if  at  that  time  he  was  In  good 
faith  the  owner  of  the  land."  Tliat  act  was 
much  more  drastic  in  Its  terms  than  tbe  one 
before  us,  and  yet  tbe  court  construed  tbe 
act  so  as  to  let  him  sell  bla  right  before  re- 
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celTlug  hlB  patent   Here  tbe  only  Inhibition  ■ 
la  that  he  shall  not  sell  or  assign  his  right  i 
before  recelviug  bis  warrant   After  he  gets 
It,  there  la  no  restraint  npon  his  alienation  in 
the  act. 

As  to  the  point  made  that  the  act  provides 
that  the  warrant  may  he  located  by  war- 
rantee or  his  heirs  at  law,  we  do  not  think 
It  atfects  the  qaeatlon  of  the  assignability  of 
the  v^arrant  The  mere  deslgnatltm  of  the 
holder  and  bis  heirs  as  entitled  to  locate  tbe 
warrant.  In  no  manner  negatlTes  or  restricts 
his  power  of  alienation.  The  right  to  assign 
land  Warrants  was  so  fnlly  recognised  by 
Congress  that,  wherever  it  intended  to  pre- 
vent its  exercise,  It  used  unmistakable  lan- 
guage. 2  Stat  720,  c.  77;  3  Stnt.  286,  287, 
c  56;  Lamb  t.  Davenport,  18  Wall.  807,  21 
U  Ed.  759;  Myers  v.  Oroft,  13  Wall.  291,  20 
L.  Ed.  562;  Dlxon  T.  Caldwell,  15  Ohio  St 
412,  86  Am.  Bec  481;  Holland  T.  Bensley,  4 
Iowa,  222. 

Our  conclusion  te  that  the  ccrtfflcate  or 
land  warrant  of  Philip  Rausch  was  assign- 
able  In  the  absence  of  a  restriction  In  the 
act  granting  htm  tbe  same,  and  that  there 
are  no  words  which  forbade  Its  sale  and  aiien- 
atlon  by  him  after  tbe  warrant  Issued  to 
bim,  and  by  its  assignment  John  F.  Stepban 
became  the  owner  thereof,  and  entitled  to 
enter  or  locate  the  land  in  controversy  In  his 
own  name.  Hence  we  answer  the  first  con- 
tention against  the  plalntltt,  and  bold  that 
when  the  register  of  the  land  office  at  8t. 
Louis  tobk  up  his  warrant  and  issued  him 
tlie  certificate  of  location  of  the  lands  in 
suit  he  was  entitled  to  have  the  patent 
thereof  Issued  to  him,  and  hence  the  defend- 
ant, as  his  remote  grantee,  la  entitled  to 
maintain  his  defense  to  have  plalntlflT  ds- 
clared  to  hold  the  legal  title  In  trust  for  him, 
unless  It  further  appears  that  plaintiff  is  an 
innocent  purchaser  for  valne  and  'without  no- 
tice. 

2.  When  John  P.  Stephan  located  his  war^ 
rant  and  received  bis  certificate  of  entry  and 
purchase,  he  was  required  by  law  to  de- 
liver up  his  warrant  to  the  register  of  the 
land  office  at  St  Louis,  and  this,  the  evidence 
shows,  he  did.  He  could  not  control  the  of- 
ficers of  the  land  office,  neither  Is  he  respon- 
sible for  their  neglect  of  duty  In  falling  to 
report  his  location  to  the  General  Land  Olflee 
at  Washington  City.  The  equitable  title  of 
tbe  United  States  passed  to  the  defendant's 
remote  grantor  Stephan,  and  the  government 
bad  no  right  to  patent  it  to  plaintiff.  The 
right  to  patent  once  vested,  as  respects  tbe 
government  is  e<iulvalent  to  a  patent  Wick- 
eraham  v.  Woodbeck,  57  Mo.  59;  Wlrth  v. 
Branson.  98  U.  S.  118,  25  L.  Ed,  86;  Stark  v. 
Starrs,  73  U.  S.  402,  18  L.  Ed.  925.  While 
the  state  has  no  right  to  control  the  primary 
disposition  of  the  public  lands  belonging  to 
the  United  States,  yet.  when  title  passes  from 
the  government,  the  state  courts  have  juris- 
diction to  determine  the  controversy  between 
tbe  adverse  claimants  thereto.    Magwire  t. 


;  Tyler,  40  Mo.  406;  Hedrick  v.  Beeler,  110  Mo. 
\  91,  19  8.  W.  402;  Carman  v.  Johnson,  20  Ma 
108,  61  Am.  Dec.  598. 

What,  then,  are  tb«  further  equities  of  tbe 
defendant?  Stephan,  baving  bought  and  re- 
ceived an  asstgnment  of  Rausch's  warrant, 
duly  located  It  and  turned  tt  over  to  the  reg- 
ister at  St.  Louis,  and  received  bis  certtflcate 
ot  location,  and  went  Into  actual  possession 
of  tbe  land  In  1849,  and  made  Improvements 
thfreon,  claiming  title  under  his  certificate. 
The  evidence  shows  a  contlnnone  poBaession 
In  defendant  and  his  grantors  since  1849. 
Defendant  had  built  a  dwelling  house  on  the 
land.  In  which  be  lived,  and  also  other  nec- 
essary bnlldingB,  and  bad  nbont  SO  acres  of 
the  land  cleared  and  in  ctiltivatloa,  and  he 
and  his  grantors  had  paid  the  taxes  on  tbe 
land  ever  rinoe  the  year  1^.  When  tbe 
platnticr  made  bSm  entry  and  obtained  hia 
patent  In  1898,  the  defendant  was  living  on 
tbe  land,  and  in  tbe  open  and  notorious  poa- 
session  of  It.  But  plaintiff  Insists  that  tbe 
land  appeared  vacant  on  the  books  of  the 
United  States  land  office  at  Boonvllle  when 
be  in&de  bis  application  and  paid  hIa  money 
In  1808,  and  obtained  his  patent.  In  the 
tnict  book  In  tbe  recorder's  office  In  Oas- 
ctMUide  connt7,  in  which  the  land  Is  situated, 
the  following  mnnoraDdum,  made  and  cer- 
tified by  tbe  register  of  tbe  land  office  at 
St.  Ijonls,  July  16,  1862,  appears:  "Located 
with  boon^  land  warrant  abont  April  1849, 
but  the  name  of  the  porchaaer  does  not  ap- 
pear on  our  books;"  and  In  the  Boonvllle  land 
ofiflce,  as  appears  by  the  evidence  of  Her- 
man Flckin,  a  clerk  In  that  office,  appears  in 
that  office  the  fbllowlng  memorandum:  "Va- 
cant See  Commr.'s  letter  May  22nd.  IStiT." 
This  memorandum  was  In  red  Ink.  and  ap- 
peared in  the  tract  book  at  the  time  plaintiff 
made  bis  entry  In  1898.  This  witness  testi- 
fied be  looked  for  tbe  Commissioner's  letter 
of  1867,  but  could  not  find  the  same  In  the 
1807  bunch.  Having  accounted  for  bis  in- 
ability to  produce  the  original  of  the  Com- 
missioner's letter  of  1867,  defendant  offered 
and  read  In  evidence  a  certified  copy  thereof 
from  the  Department  of  the  Interior  at  Wash- 
ington, D.  O. 

"Department  of  the  Interior,  General  Land 
Office. 

"Washington,  D.  a.  May  22,  1867. 
"Register  and  Receiver,  Boonvllle.  Mis- 
souri—Gentlemen: A  duplicate  certificate  has 
been  received  at  this  office  for  a  location  pur- 
porting to  have  been  made  at  St  Lonls,  Mo.. 
May  Sth.  1849,  by  John  F.  Stephan,  wltii 
bounty  land  warrant  certificate  Na  30.960, 
Act  of  1847,  on  the  north  half  of  the  south- 
west  quarter,  east  half  of  lot  one  of  nortb- 
west  quarter  and  west  hslf  of  lot  one  of 
northeast  quarter  of  section  S,  T.  44,  R.  5. 
W.  The  Register's  returns  of  locations  at 
St.  Louis,  in  May,  1849,  contain  no  such  lo- 
cation as  that  described  In  tbe  certificate, 
nor  does  it  appear  that  warrant  certificate  No. 
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jn.'Oeo  has  ever  been  returned  to  tills  office 
as  located.  MoreoTer,  tbe  tatcts  described 
In  the  certincate  appear  Tacant  upon  otir 
trsL-t  books.  Yon  wtll  therefore  carefully  ex- 
aoilne  tbe  plat  and  records  of  the  late  St. 
Louis  office  and  report  the  condition  of  said 
tnictB  as  shown  by  such  plat  ancT  records,  and 
permit  no  entry  of  any  of  said  tracts,  If  tiiey 
appear  Tacant,  until  otherwtae  directed.  I 
am  respectfully, 

"Your  Ob^  Serr't, 
*VoaL  J.  WlIsMi,  Oommlasloner." 

In  pursuance  of  this  letter,  the  tract  vas 
marked  on  the  tract  book  with  the  red  let- 
ters above  noted.  So  that,  while  the  regis- 
ter and  receiver  at  St  Louis  had  neglected 
to  return  tbe  Ransch  warrant  No.  30,960  to 
Washington  to  the  General  Land  Depart- 
ment, It  does  appear  that  In  1867  tbe  depart- 
ment was  advised  of  the  location  John 
P.  Stephen,  the  number  of  the  warrant,  tbe 
act  under  which  it  was  Issued,  and  the  ex- 
act description  of  the  land  on  which  it  was 
located.  Evidently  tbe  duplicate  bad  been 
sent  In  for  tbe  purpose  of  obtaining  the 
patent.  Thereupon  all  tbis  information  was 
furnished  to  the  land  offlce  at  Boonvllle,  Mo., 
and  tbe  land  marked  "See  Commr.'s  letter 
May  22,  18«7."  When  plaintiff  went  to  tbe 
land  offlce  at  Boonvllle  to  enter  this  land, 
with  these  red  letters  staring  lilm  In  the 
tece,  he  could  not  depend  wholly  on  the 
word  "vacant,"  but  was  required  to  call  for 
the  Commfssloner'e  letter  of  1867.  If  be  had 
called  for  It,  and  the  Incumbent  of  the  of- 
flce could  not  find  It,  prudence  required  that 
he  should  apply  to  the  department  at  Wash- 
ington for  a  copy,  and  when  he  received  the 
copy  he  would  have  been  advised  that  on 
May  8,  1849,  at  St.  Louis,  John  F.  Stephan 
had  located  the  lands  with  land  warrant  No. 
30,9(il>,  and  tliat  the  officers  of  the  Boon- 
vilk>  office  bad  been  directed  to  "permit  no 
entry  of  said  tracts  If  they  appear  to  be 
vucnnt.  until  otherwise  directed."  Having 
asc^alned.  then,  that  Stephan  claimed  to 
have  entered  the  land,  he  could  have  gone 
to  Gasconade  county  and  examined  the  tract 
book  eertlfled  to  the  recorder  by  the  register 
and  receiver  at  St.  Louis  before  the  records 
were  consolidated  at  Boonvllle,  and  there 
ho  would  h&ve  found  tbat  on  July  IG,  1852, 
they  had  certified  that  some  one  bad  located 
those  lands  about  April,  1849,  but  his  name 
did  not  appear  on  the  books.  Starting  with 
Stephan,  tbe  records  of  deeds  would  h:ive 
shown  a  straight  line  of  conveyances  to  de- 
fendant. A  visit  to  the  lands  wonld  have 
disclosed  defendant  In  possession,  and  in- 
quiry would  hrtve  developed  ttiat  possession 
had  been  maintained  for  50  years.  In  view 
of  all  these  circumstances  and  facts,  and 
the  absolute  failure  of  plaintiff  to  testify  that 
he  bad  no  knowledge  or  information  of  de- 
fendant's occupancy  of  the  lands  In  salt.  It 
must  be  held  that  he  is  chargeable  with 
notice  thereof,  and  that  he  was  bound  In 


good  faltil  tb  follov  np  fbe  foets  Indicated 
by  the  possession  of  defendant  for  50  years, 
and  by  tbe  call  for  the  letter  of  the  Oommla- 
sloner of  tbe  General  Land  Offlce  at  Wash- 
ington. These  facts  were  amply  snfficleot 
to  put  bim  upon  inquiry  and  bring  home  no- 
tice to  him  of  the  prior  entry  by  Stepban. 
Vaughn  v.  Tracy,  22  Mo.  417;  Learltt  v.  La 
Force,  71  Mo.  353.  In  Freeman  v.  Moffit, 
119  Mo.  280,  25  S.  W.  87,  it  was  said  that, 
if  the  purchaser  "had  not  Ignored  all  the 
(vdlnary  rules  of  prudence,  be  would  have 
learned  of  tbe  true  state  of  tbe  title  and 
that  Wilkinson  was  the  owner.  Tbe  faet 
of  Moffitt's  possession  put  him  upon  Inquiry, 
and  be  should  not  have  blindly  shut  bis  eyes 
to  the  truth  as  It  existed,  and  tbe  court 
should  have  so  declared."  So  we  say  here. 
It  Is  a  most  unusual  proceeding  for  one  to 
purchase  real  estate  without  seeing  It  or 
making  inquiries  concerning  its  character, 
whether  timber  or  prairie  land,  whether  culti- 
vated or  uncultivated,  whether  In  possession 
of  any  one  or  vacant  This  land  was  at- 
tempted to  be  entered  by  plaintiff  in  1898. 
It  was  located  in  tbe  very  heart  of  Missouri. 
Every  iwobabiiity  was  that  If  It  was  not  ut- 
terly worthless  it  had  been  entered  and  was 
occupied.  Outside  of  the  significant  call  for 
an  examination  of  the  Commissioner's  letter, 
which  would  have  disclosed  defendant's  prior 
entry,  the  fact  of  an  unbroken  possession  for 
50  years  would  have  been  disclosed  by  the 
most  ordinary  diligence  of  a  trip  to  Gascon- 
ade county  or  a  letter  of  Inquiry.  Can  a  pur- 
chaser fall  to  use  these  simple  precautions, 
and  then  assert  In  a  court  of  conscience  that 
he  is  an  Innocent  purchaser,  and  entitled  to 
take  from  an  equitable  owner  In  possession 
the  home  on  which  be  and  his  grantors  have 
resided  openly  for  50  years,  and  have  en- 
hanced by  their  labor  and  means  ?  We 
think  most  clearly  be  cannot,  and  that  he 
must  be  held  to  be  chargeable  with  actual 
notice,  which  does  not  mean  direct  evidence 
that  he  actually  knew  of  defendant's  prior 
entry,  but  tbat  tbe  possession  and  the  facts 
and  circumstances  coming  to  his  knowledge 
were  such  as  to  put  a  man  of  ordinary  cir- 
cumspection upon  inquiry,  and  reasonable 
inquiry  would  have  disclosed  defendant's 
prior  entry  and  superior  equity.  Morrison  v. 
Juden,  145  Mo.  298,  46  S.  W.  994;  Conn.  Mut 
V.  Smith.  117  Mo.  292,  22  S.  W.  623,  38  Am. 
St.  Hep.  666;  Blaupln  v.  Emmons,  47  Ma 

S.  In  some  way  the  decree  of  the  court 
erroneously  included  the  25  acres  excepted 
in  the  petition.  This  was  a  perfectly  obvious 
mistake.  Plaintiff  bad  not  sued  for  this  2& 
acres,  neither  had  defendant  claimed  It.  It 
was  a  mere  clerical  error,  and,  as  tbe  an- 
swer of  defendant  states  an  equitable  de- 
fense, and  prays  tot  affirmative  relief.  It  is 
entirely  competent  for  this  court  to  correct 
this  mistake  at  this  time,  without  remanding 
the  cause  for  tliat  purpose  only. 

In  view  of  tbe  whole  evidence,  the  Jndg- 
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ment  of  the  dronlt  court  Is  in  all  things 
affirmed,  save  and  except  so  much  thereof 
aa  Inadvertently  rested  the  title  to  the  26 
acres,  described  bj  metes  and  bonnds  in 
plaintiff's  petition,  In  defendant.  As  that  [wr- 
tlon  of  the  decree  Is  an  apparent  clerical 
error,  It  will  be  stricken  out,  and  the  decree, 
80  corrected,  ia  affirmed.   Ail  concur. 


XENNESSEB  CENT.  B.  GO.  t.  OAMPBELL 
et  al. 

(Supreme  Court  of  Teontssee.  Jul?  25,  1903.) 

EMINENT  DOMAIN— APPKALS-DBCISIONS  RE- 
VIEWABLE—FINAL  JUDGMENT— CERTIORARI 
— SUPREMB  COURT— JURISDICTION. 

1.  ShanuoD's  Code,  6|  4834,  4853.  4854.  pro- 
vide that  certiorari  may  be  granted  wheuev» 
authorized  by  law  for  the  coroectioa  of  errors 
in  judgments  of  Inferior  courts,  where  an  in- 
ferior tribunal  baa  exceeded  its  jurisdiction  or 
is  acting  illegally,  when,  in  the  judgment  of  the 
court,  there  is  no  other  plain,  speedy,  or  adequate 
remedy.  Sections  6329  and  6336  also  authoriste 
appeals,  writs  of  error,  or  other  proceediugs 
for  the  correction  of  errors  in  the  Supreme 
Court,  and  give  such  court  authority  to  issue 
writs  necessary  to  the  exercise  of  its  jurisdic- 
tion. Held,  that  such  sections  conferred  on  the 
Supreme  Court  power  to  issue  a  writ  of  cer- 
tiorari to  review  a  proceeding  by  a  railroad 
company  to  condemn  land  for  a  right  of  way 
when  uo  other  adequate  remedy  was  available. 

2.  The  right  of  the  Supreme  Court  to  issue 
certiorari  is  not  restrained  by  Const,  art.  6. 
S  10,  providing  that  inferior  courts  of  law  and 
eqaity  shall  have  power  to  issue  such  writs  in 
civil  cases  to  remove  them  from  any  inferior 
jurisdiction  into  a  court  Ktt  law. 

3.  Where,  In  a  suit  to  coudemn  land  for  a 
railroad  right  of  way,  jadgmeut  for  the  re- 
covery of  the  land  has  been  entered,  such  judg- 
ment is  final  and  appealable,  though  the  ques- 
tion of  damages  to  which  the  landowner  is  en- 
titled is  still  pending  and  undetermined. 

4.  In  a  proceeding  for  the  condemnation  of 
land  for  a  railroad  right  of  wa^,  a  determina- 
tion by  the  trial  court,  on  a  preliminary  trial  of 
the  issues,  that  plaintiff  had  the  right  to  have 
the  land  condemned  for  railroad  purposes,  was 
not  appealable  until  final  judgment  was  ren- 
dered for  the  recovery  of  the  land  by  petitioner. 

Application  by  Lemuel  R.  Campbell  and 
others  for  a  writ  of  certiorari  against  Ten- 
nessee Central  Railroad  Company  to  review 
a  determination  on  preliminary  trial  of  issues 
In  condemnstton  proceedings  by  the  latter 
that  it  bad  a  right  to  condemn  certain  lands 
belonging  to  petitioners  for  a  railroad  rl^t 
of  way.   Application  denied. 

See  73  S.  W.  112. 

Jiio.  J.  Vertrees,  J.  O.  Bradford.  J.  S.  Pil' 
ehcr,  T,  M.  Steger,  T.  H.  Malone,  Jr..  J.  M. 
Anderson,  J.  H.  Acklen,  and  J.  A.  Ryan,  for 
petitioners  Campbell  et  al.  Pitts  &  Wlther- 
spoon,  for  respondent  Tennessee  Cent.  R.  Co. 

SHIELDS,  J.  This  Is  an  action  brought 
by  the  Tennessee  Central  Railroad  Company 
In  the  circuit  court  of  Davidson  county  by 
petition,  in  the  form  prescribed  by  the  stat- 
utes in  relation  to  such  proceedings,  to  have 
a  portion  of  the  lands  of  the  defendants  con- 
demned and  set  aiwrt  for  a  right  of  way  toe 


its  railroad,  which  it  bad  located  over  the 
same,  and  the  damages  accruing  to  the  de- 
fendants from  such  appropriation  assessed 
and  adjudged.  The  defendants  made  de- 
fense by  answer,  denying  the  right  of  the 
plaintiff  to  maintain  Its  action  for  want  of 
power  to  eaerclse  the  right  of  eminent  do- 
main, and  to  appropriate  the  lands  in  ques- 
tion, upon  several  grounds,  not  necessary  to 
be  stated.  The  circuit  Judge,  upon  the  pre- 
Uminaiy  trial  of  the  issues  thus  made,  held 
that  Lhe  plaintiff  had  the  right  to  hare  the 
land  described  In  its  petition  condemned  for 
railroad  purposes,  and  appointed  a  jury  or 
commissioners  to  lay  It  off  by  metes  and 
bounds,  and  assess  the  damages,  actual  and 
Incidental,  accruing  to  the  defendants  in  con- 
sequence of  such  appropriation.  The  defend- 
ants tendered  a  bill  of  exceptions  to  this  ac- 
tion of  the  court,  and  prayed  an  appeal  to 
this  court,  which  was  denied;  and  the  com- 
missioners are  proceeding  to  execute  the  or- 
der of  the  court  in  the  premises,  but  as  yet 
have  filed  no  report  of  tbelr  action.  The 
case  is  now  before  us  upon  a  petition  for 
writs  of  certiorari  and  supersedeas  to  bring 
It  Into  this  court  to  review  this  Judgment  of 
the  trial  court,  and  stay  the  proceedings 
thereunder  until  It  shall  be  bere  heard  and 
determined. 

This  application  Is  resisted  by  the  plain- 
tiff, insisting  that  this  court  cannot  acquire 
or  take  Jurisdiction  of  cases  for  the  correc- 
tion of  errors  in  Judgments  and  decrees  of 
trial  courts  otherwise  than  by  appeal,  appeal 
In  the  nature  of  a  writ  of  error,  and  writ  of 
error,  and  that  the  writ  of  certlorart  will  not 
lie  for  this  purpose,  and,  further,  that  the 
Judgmeut  of  the  circuit  court  In  this  case  is 
not  final,  and  cannot  be  reviewed  by  any 
proceeding  In  error.  The  writ  of  certiorari 
does  not  owe  Its  existence  to  constitutional 
provision  or  statutory  enactment.  It  is  a 
common-law  writ,  of  ancient  origin,  and  one 
of  the  most  valuable  and  efficient  remedies 
which  come  to  us  with  that  admirable  sys- 
tem of  Jurisprudence.  This  court,  the  high- 
est tribunal  in  the  state,  with  appellate  and 
supervisory  Jurisdiction  over  proceedings  and 
Judgments  of  all  Inferior  courts,  has  the  in- 
.  herent  power  to  grant  it  whenever  necessary 
in  the  exercise  and  enforcement  of  this  Juris- 
diction, it  is  not  restricted  from  its  use  by 
section  10  of  article  6  of  the  Constitution, 
providing  that  the  Judges  of  inferior  courts  of 
law  and  equity  shall  have  power  to  issue  it 
In  civil  cases  to  remove  them  from  any  In- 
ferior jurisdiction  Into  a  court  of  law.  This 
provision  was  only  Intended  as  a  guaranty  of 
the  continuance  of  a  power  with  which  these 
judges  were  already  vested.  The  use  of  the 
writ  was  originally  confined  to  criminal 
cases,  and  its  extension  by  the  judges  of  this 
class  of  the  courts  of  North  Carolina,  when 
Tennessee  was  yet  a  part  of  that  state,  to 
civil  cases,  was  controverted,  for  which  rea* 
son,  upon  the  organization  of  tbls  state.  In 
order  to  fettle  the  matter  beyond  all  con- 
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trOTersy.  a  provision  was  placed  in  Its  first 
Oonstitntlon  In  substance  the  same  as  that 
contained  In  the  present  Constitution,  and 
above  stated.  It  was  not  doabted  that  the 
highest  court  created  by  that  and  subsequent 
Constitutions  would  have  this  power,  and 
no  provision  was  thought  or  was  necessary 
upon  the  subject  While  there  Is  no  doubt  of 
the  Inhwent  power  of  this  court  to  use  this 
writ  as  a  mode  of  ezerdatng  and  enforcing 
its  jurisdiction,  yet  statutory  authority  to  do 
so  is  not  wanting.  It  is  fqlly  authorized  by 
the  general  provisions  contained  In  the  Code 
for  the  correction  of  errors  In  the  Judgments 
of  inferior  courts,  which  Include  certiorari 
as  one  of  the  means  by  which  this  may  be 
done;  and  it  is  there  provided  that  it  may  be 
granted  whenever  authorized  by  law,  and 
in  all  cases  where  an  Inferior  tribunal  exer- 
cising Judicial  functions  has  exceeded  its 
Jurisdiction  or  Is  acting  illegally,  when,  in 
the  Judgment  of  the  court,  there  is  no  other 
plain,  speedy,  or  adequate  remedy,  and  that 
it  will  lie  on  a  suggestion  of  diminution, 
where  no  appeal  Is  given,  as  a  substitute  for 
an  appeal,  and  Instead  of  a  writ  of  error. 
Code  1858,  H  3106,  3123,  8124;  Shannon's 
Code,  if  4834,  4853,  4854.  The  power  Is  also 
expressly  conferred  by  the  provisions  of  the 
Code  on  the  subject  of  the  appellate  Juris- 
diction of  this  court,  which  provide  for  ap- 
peals, writs  of  error,  or  other  proceedings 
for  the  correction  of  errors,  and  the  authority 
to  use  all  writs  and  process  necessary  for  the 
exercise  and  enforcement  of  its  Jurisdiction. 
Code  1858.  ||  4498-4608;  Shannon's  Code,  H 
6329.  633ff. 

There  are  then  four  well-established,  sub- 
stantive modes  by  which  the  Judgments  of 
inferior  courts  may  be  reviewed,  and  errors 
therein  corrected,  by  this  court,  In  proper 
cases  for  their  application.  They  are:  Appeal, 
appeal  in  the  nature  of  a  writ  of  error,  writ 
of  error,  and  certiorari;  and  in  a  proper  case 
the  latter  Is  as  much  a  matter  of  common 
right  as  any  of  the  others.  We  have  numer- 
ous cases  In  which  certiorari  has  been  used 
by  this  court  and  held  a  proper  proceeding 
for  this  purpose,  among  the  most  Important 
of  which  are  Durham  v.  United  States,  4 
Hayw.  69;  Kearney  v.  Jackson,  1  Yerg.  294; 
Railroad  Co.  v.  Bate,  12  Lea,  573;  Warner  v. 
State,  13  Lea,  52;  Johnson  v.  Harris,  16  Lea, 
13ii:  state  v.  Taxing  Dist,  Id.  245;  and  Brlz- 
endine  v.  State,  108  Tenn.  677-683,  54  8.  W. 
982.  This  writ,  as  said  by  Judge  Peck  in 
Durham  v.  United  States,  supra,  la  of  the 
highest  utility  and  Importance  for  many  pur- 
poses, and  especially  in  curbing  excessive 
jurisdiction  and  correcting  errors,  and  most 
essential  to  the  safety  of  the  people  and  the 
public  welfare.  It  was  originally  held  to 
be  a  discretionary  writ,  and  Its  use  largely 
confined  to  the  revision  of  proceedings  not 
occordlug  to  the  forms  of  the  common  law; 
but  under  our  practice  and  statutes  Its  scope 
has  been  broadened  and  extended  until  It  Is 
now  one  of  the  recognized  modes  for  the  cor- 


rection of  errors  used  by  this  court  The  rea- 
son that  it  has  not  been  so  freely  resorted  to 
as  other  modes  is  that  because  In  most  casu 
it  Is  less  convenient,  but  it  is  none  the  less 
eiXectlve.  The  casea  In  which  it  will  He  can- 
not be  defined.  To  do  so  would  be  to  destroy 
its  comprehensiveness  and  limit  Its  useful- 
ness. It  la  peculiarly  applicable  to  all  casea 
where  the  judgment  W  decree  complained  of 
Is  pronounced  in  a  statutory  proceeding,  and 
not  according  to  the  course  of  the  common 
law,  where  the  tribnnal  is  exceeding  its  Juris- 
diction, where  no  appeal  or  writ  of  error  Is 
allowed,  or  these  remedies  have  been  lost 
without  fault  or  negligence  of  the  applicant, 
and  In  all  casea  where  errors  in  the  adjudi- 
cations of  Inferior  courts  over  the  judgments 
of  which  this  has  a  revisory  jurisdiction  are 
sought  to  be  corrected,  and  there  is  no  other 
plain,  speedy,  and  adequate  remedy;  and 
wherever  this  writ  will  lie  a  supersedeas  will 
be  granted  to  stay  the  proceedings  imder  the 
judgment  or  decree  sought  to  be  reviewed, 
in  the  sound  discretion  of  the  court,  much  the 
same  as  In  cases  where  it  will  be  when  a 
writ  of  error  Is  granted.  These  vnits  are 
peculiarly  applicable  to  the  case  at  bar.  It 
ts  a  statutory  proceeding,  widely  differing 
from  the  courts  of  the  common  law.  In  which 
judgments  may  be  pronounced  against  a  de- 
fendant and  executed  before  final  disposition 
of  the  entire  case  is  made,  and  from  which 
no  appeal  or  writ  of  error  will  He,  which  will 
be  more  fully  stated  In  disposing  of  the  other 
question  involved. 

We  are  of  the  opinion  that , certiorari  is 
the  proper  proceeding  to  bring  before  this 
court  for  review  Judgments  in  condemnation 
proceedings  of  this  character  appropriating 
the  lands  of  citizens  for  public  purposes, 
where  the  right  of  the  plaintiff  to  do  so  fs 
for  any  reason  denied;  and,  where  merits 
are  shown,  a  supersedeas  will  Issue  to  pre- 
vent the  petitioner  from  entering  npoa  the 
premises  until  the  case  Is  here  decided. 

It  only  remains  to  determine  at  what  stage 
of  the  proceeding  the  Judgment  of  the  circuit 
court  Is  so  far  final  as  to  be  reviewable  in 
this  way.  This  Is  an  anomalous  action  or 
proceeding,  dual  in  Its  objects  and  results. 
The  plnlntllt  recovers  of  the  defendiots  the 
land  sought  to  be  appropriated,  and  the  de- 
fendants recover  of  the  plaintiff  the  value 
of  the  land  and  the  damages  accruing  to  the 
remainder  of  their  property  In  consequence 
of  the  appropriation  and  the  constructlan 
thereon  of  the  proposed  Improvement,  the 
former  of  which  Judgments  may  be  pronoim- 
ced  and  executed  before  the  case  Is  tried 
upon  the  question  of  damages.  The  form  of 
the  petition  and  the  procedure  In  the  circuit 
court  are  prescribed  In  detail  by  the  statute 
authorizing  It  and  are  to  be  found  In  the 
Code  of  1858,  SS  1325-1348  (Shannon's  Code, 
ii  1844-1867).  When  the  petition  la  filed  and 
the  defendant  brought  before  the  court  by 
due  service  of  notice,  he  may  make  defenw 
by  any  appropriate  pleading,  and  show  cauM^ 
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If  he  cnn,  wby  relief  fought  should  not  be 
granted.  A  jury  of  five  or  more  commls- 
aiouers  Is  tben  appointed,  aod  Instructed  to 
go  >:pou  tue  laud  along  with  tbe  sb  riff  of  the 
county,  lay  off  by  metes  and  bounJs  the 
land  required  for  the  proposed  woik,  and 
assess  the  damages  of  the  owner,  anil  reduce 
their  action  to  writing,  and  deliver  the  same 
to  the  sheriff,  to  be  returned  by  him  to  the 
court  Id  which  the  proceeding  Is  pendlt^. 
If  no  objection  is  made  to  the  report,  It  Is 
ooDflrmed  and  pn^er  Judgments  entered;  but 
either  party  may  except  to  It,  and,  upon 
sufficient  reasons  appearing,  new  commla- 
sloners  may  be  appointed,  who  will  be  In- 
structed and  pnx^ed  In  the  same  mnnuer 
as  those  first  appointed.  Bither  or  both  p  ir- 
tles  on  the  coming  in  of  the  report  of  the 
first  or  the  second  Jury,  If  a  second  be  ap- 
pointed, may  object  thereto,  and  demnnd  and 
have  a  trial  in  the  ustial  manner  before  the 
court  and  a  Jury  of  all  issues  arising  In  the 
assessment  of  the  damages  the  owner  of  the 
property  may  be  entitled  to  recover.  But  the 
petitioner,  notwithstanding  the  case  is  unds- 
tennlned  upon  the  question  of  damages,  and 
is  yet  pending  for  a  trial  npon  this  Issue,  may 
file  a  bond,  with  solTent  sureties,  In  a  sum 
double  the  amount  of  the  damages  asflessed 
by  the  commissioners,  payable  to  tJie  defend- 
ants, and  conditioned  to  abide  by  and  per- 
form the  Judgment  of  the  court  In  the  prem- 
ises, and  take  possession  of  the  property 
Bought  to  be  appropriated,  and  proceed  with 
the  construction  of  Its  railroad,  or  other  Im- 
provement upon  the  same.  The  p[\x;eedlng 
in  this  case  has  not  progressed  this  far.  as 
the  commissioners  have  not  filed  any  report 
of  their  action. 

The  plaintiff  insists  that  there  la  no  final 
Judgment  which  can  be  reviewed  by  pn:cec>d- 
ings  In  error  until  the  Issues  as  to  the  dam- 
ages to  be  recovered  are  tried,  and  the 
amount  adjured,  while  the  defemlanta  In- 
sist that  the  order  of  the  court  appointing 
the  commissioners  to  iay  off  ttie  land  and  as- 
sess the  damages  Is  such  a  final  Judgment. 
We  do  not  agree  with  either  contention. 
There  may  be  two  final  Judgments  In  this 
action,  which  can  be  reviewed  by  separate 
proceedings  in  error  prosecuted  at  different 
times.  The  circuit  court  by  implication  clear- 
ly has  authority,  upon  the  filing  of  the  report 
of  the  commissioners,  and  an  nppeal  there- 
from upon  the  question  of  damages,  to  a  trial 
by  Jury  in  court,  to  award  a  recovery  of  the 
land  described  In  the  report,  and  Issue  a.  writ 
of  possession  to  the  plaintiff  upon  bond  being 
filed  as  provided  by  the  statute.  Judgment 
fOT  the  recovery  ot  the  land  Is  final  for  ev- 
ery purpose.  The  exact  part  to  be  appro- 
prlated  is  ascertained  and  set  apart,  and  pos- 
session given  the  plaintiff.  There  Is  nothing 
left  in  relation  to  this  part  of  the  pi-oceedlng 
to  be  adjudged,  and  It  ia  Immaterial  to  the 


plaintiff  whether  the  other  branch  Is  ever 
tried.  It  will  not  do  to  bold  that  the  dt 
fendflots  must  wait  until  the  question  of 
damages  has  been  adjudged  before  they  can 
bring  the  Jut^ment  depriving  them  of  the 
title  and  [wssession  of  their  property  before 
this  court  to  have  the  right  of  plalntitF  to 
appropriate  It  finally  determined.  It  would 
be  of  small  consolation  and  little  profit  to 
them,  should  the  Judgment  of  the  trial  court 
be  reversed  In  the  end,  if  in  the  meantime 
the  plaintiff  has .  dianantled  their  premis», 
made  excavations  therein,  or  erected  fills  or 
structures  upon  it,  so  altering  and  changing 
it  as  to  destroy  Its  value  to  them;  and  it 
must  be  remembered  that  the  bond  which 
the  plaintiff  Is  required  to  give  does  not  cover 
damages  done  to  the  property  In  constructing 
the  railroad  or  other  Improvement  upon  the 
same  if  the  court  upon  final  hearing  detfr- 
mine  that  the  plaintiff  is  not  entitled  to  ap- 
propriate it  It  only  covers  the  d:)mazes 
which  the  defendants  are  entitled  to  when  the 
j  land  Is  condemned.  The  defendants.  If  the 
insistence  of  the  plaintiff  Is  correct,  could  b? 
oeprlved  of  the  possession  of  their  prop  rty, 
and  its  usefulness  destroyed,  without  com- 
pensation made  or  secured;  and,  If  the  plain- 
tiff be  insolvent,  their  final  success  In  resist- 
ing Its  attempt  to  appn^rlate  their  land 
would  be  a  fruitless  victory.  No  snch  result 
was  contemplated  by  the  Legislature,  nor  can 
be  suffered  to  take  place.  Every  citizen  has 
a  right  to  have  the  decl^on  of  the  court  ot 
last  resort  In  cases  of  this  chnr.icler  before 
he  can  be  deprived  of  the  posetess'on  of  his 
property.  Every  principle  of  right  and  Jus- 
tice demand  that  this  be  so.  We  are  therefbn> 
of  the  opinion  that  In  proeerdlngs  of  tM* 
kind,  when  the  right  to  appropriate  propprty 
la  contested  by  the  owner,  and  the  cape  rench- 
es  the  stnse  where  the  petitioner  can  give 
bond  and  take  x>ossesslon  of  the  portion  of 
the  premises  set  apart  In  the  report  of  th? 
commlssicmcrs,  and  file  such  bond,  the  Judg- 
ment of  the  circuit  court  condemning  the 
property  may  be  brought  before  thl"  roi  rf 
for  review  by  certiorari,  although  the  Isj-tios 
as  to  the  damages  to  be  recovered  by  the  de- 
fendants, if  the  appropriation  Is  nl'owed,  are 
yet  pending,  untried,  in  the  lower  court,  and 
that  in  a  i«N>per  case  supersedeas  will  Issue 
to  restrain  the  plaintiff  from  tabln?  poss's- 
sion  until  t^e  case  is  here  determined.  Tbit 
case,  however,  does  not  come  within  this  rule. 
The  commissioners  have  not  filed  their  report, 
no  demand  has  been  made  or  could  be  made 
for  a  trial  by  Jury  In  court  in  the  ordinary 
manner,  and  no  bond  has  been  filed,  and  It  is 
only  then  that  the  Judgment  becomes  final 
and  can  be  reviewed  for  the  correction  of  er- 
rors. 

The  application  In  this  case  for  wilts  of 
certiorari  and  supersedeas  Is  therefore  prema- 
ture, and  must  be  denied. 


Digitized  by  Google 


Teno.) 


MoNUI/TY 


T.STATB. 


lots 


WORRELL  et  al.  T.  DRAKE. 

(Supreme  Court  of  Temieuee.   Judo  30.  1903.) 

HVBBAND  AND  WIFB-CONVBYANCB  BY  WIFB 
TO  HUSBAND— VALIDITY. 

1.  Acts  1800-70,  p.  113.  c.  99,  providing  that 
married  women  over  21  jrears  of  age,  owuing 
real  estate,  shall  have  the  aame  powers  of  dis- 

Eoaitioa  as  are  poBsesved  by  uimarried  women, 
ut  deolartug  that  the  proriaioo  shall  only  applf 
to  such  women  as  have  abandoned  their  nus- 
bands,  or  have  been  abandoned  by  their  hns- 
baods,  or  whose  bnvbands  are  insane,  does  not 
ralidate  the  deed  of  a  married  woman,  not 
longing  to  the  excepted  classes,  conTerlng  her 
real  estate  to  h»  husband,  when  sjguea  by  her 
alone,  thoa^  she  was  pririly  examuied. 

Appeal  from  Cbencery  Court,  Crockett 
County;  A.  G.  Elawkina,  Chancellor. 

Suit  by  C.  Worrell  and  otbera  against  W. 
F.  Drake.  From  a  decree  for  the  compJala- 
ftnts,  defendant  ai^eala,  Afflrmed. 

UcFarland  &  Bobbitt,  a  A.  Qoodloe,  and 
W.  W.  Craig,  for  appellant  a  B.  Jerman, 
for  appellees. 

NEIL,  J.  TUB  wu  an  aetton  broucbt  tn 
tbe  chancery  conrfc  of  Crockett  coonty  by  the 
belra  at  law  of  Mrs.  Nannie  A.  Drake,  de- 
ceaaed,  to  recorer  of  ber  aarrlTlng  husband, 
the  defendant,  W.  F.  Drak«,  a  tract  of  Und. 
ber  general  estate,  which  she  during  the 
marriage  had  conveyed  to  her  husband,  her 
priTy  examination  having  been  token,  but 
the  deed  having  beoi  signed  by  ber  alone. 
The  clutncellor  held  that  the  conveyance  waa 
void,  and  gave  the  complainanta  relief. 

There  was  no  error  In  the  decree.  This 
exact  question  was  decided  by  this  court 
la  the  case  of  Olffln  v.  Olffln  at  the  Septem- 
ber term,  1896.  No  written  opinion  was  filed 
by  this  court,  but  the  opinion  of  the  court 
of  chancery  appeals  (37  8.  W.  710),  which 
presents  that  single  point,  was  affirmed. 
That  ease  contains  a  full  discussion  ot  the 
subject 

Complainants'  coonsel  seem  to  have  been 
mteled  by  a  dictum  of  McParUnd,  J.,  in  Mol- 
loy  V.  Clapp,  2  Lea,  586,  588,  589.  which  In- 
timates a  contrary  view  as  the  proper  ooo- 
Btructlon  of  tiie  act  of  18e&-T0,  p.  118,  e.  99. 
What  was  there  said,  however,  upon  the  sub- 
ject of  the  general  estate  of  the  wife,  waa 
pnre  dictum,  the  question  before  the  court 
being  tee  wife's  power  to  convey  her  sep- 
arate estate.  In  making  the  deliverance  re- 
ferred to.  Judge  McFarland  overlooks  the 
sixth  Election  of  the  act  referred  to.  which 
reads  as  follows:  "The  prorlalonB  of  tbe 
act.  except  the  provldmi  of  the  third  seetloa 
of  this  act,  shall  apply  to  and  embrace  only 
■Bcb  femes  covert,  or  married  womfn,  as 
have  abandoned  their  husbands,  or  whoiK 
bnsbande  may  be  mm  compos  mentis.  Insane, 
or  of  naaonnd  mind,  and  also  to  gnch  mnr- 
iled  women,  «r  femes  covert,  whose  hus- 
bands may  fall  or  refuse  to  cohabit  witb  or 

f  1.  See  HnstMutd  and  WUs.  toL  U,  OenL  Dig.  | 


have  abandoned  such  married  women,  or 
femes  covert,"  etc.  The  section  on  which 
Judge  McFarland  based  the  remarks  relied 
on  THIS  the  first,  wblch  reads  as  follows: 
"That  married  women  over  the  age  of  twen- 
ty one  years,  owning  tbe  fee  or  other  legal 
or  equitable  Interest  or  estate  In  real  estate, 
shall  have  the  same  powers  of  disposition, 
by  will  deed  or  other  wise,  as  are  possessed 
by  femes  sole  or  unmarried  women."  But 
It  Is  seen  that  the  generality  of  this  language 
la  confined  by  the  sixth  section  to  certain 
specific  classes  of  married  women.  Mrs. 
Nannie  A.  Drake  did  not  belong  to  either  one 
of  these  excepted  claasefl  when  she  attempted 
to  make  the  deed  referred  to.  Hence  her 
deed  was  void,  and  the  complainants,  as  her 
heirs  at  law,  are  entitled  to  recover  the  land. 
AiBrm  the  decree. 


McNUI/TT  V,  STATE. 
(Siq)reme  Court  of  Tennessee.  June  6,  1903.) 

(SIHINAL  UW— ASSAULT  AND  BATTERY- 
CONVICTION  —  DEATH  —  PROSECUTION  FOB 
MURDER— FORMER  JEOPARDY— PLEA— STAT- 
UTES. 

1.  Where,  on  a  prosecution  for  murder,  a 
plea  to  the  effect  that  accused  had  been  con- 
victed of  the  assault  which  caused  the  death 
was  not  tendered  until  after  the  state  had  closed 
Hs  case,  and  accused  had  been  examined  as  a 
witness  in  his  own  behalf,  it  was  proper  to  re* 
fuse  to  allow  the  plea  to  be  filed. 

2.  A  conviction  for  assault  and  battery  is  no 
bar  to  a  subsequent  prosecution  for  murder, 

Eredicated  on  the  fact  that  the  person  assatiitea 
ad  died  from  his  injuries. 

3.  Shannon's  Code,  $  7180,  providing  that  in 
criminal  cases  in  which  a  defendant  shall  have 
been  brought  before  a  justice  under  the  small 
offeuse  law.  and  fined  as  provided  by  law,  and 
shall  thereafter  be  indicted  for  the  same  of- 
fense, "as  a  felony,"  be  may  plead  the  form^ 
conviction  In  bar,  does  not  render  a  conviction 
of  an  assault  a  bar  to  a  conviction  for  a  murder, 
the  result  of  the  assault. 

Appeal  from  Cilmlnal  Court,  Shelby  Coun- 
ty; Jno.  T.  Moss,  Judge. 

Charles  McNuity  was  convicted  of  man- 
slaugbter,  and  he  appeals.  Affirmed. 

J.  J.  Du  Bose,  for  plalntut  in  eixor.  The 
Attorn^  QeneraX  toi  tbe  State;, 

SHIELDS,  J.  Ghas.  McNulty,  philntlff  In 
error,  upon  his  plea  of  guilty  to  a  warrant  Is- 
sued by  a  justice  of  the  peace  of  Shelby 
county,  January  15,  1903,  charging  him  with 
assault  and  battery  upon  one  Cottrell  Child- 
ress upon  a  previous  day  of  that  month,  was 
fined  $aO,  and  committed  to  the  workhouse. 
Childress  died  about  30  days  thereafter  from 
Injuries  sustained  from  the  assault  and  bat- 
tery committed  upon  him,  and  the  plain- 
tin  In  error  was  Indicted  for  his  murder  In 
the  criminal  court  of  Shelby  county,  and  up- 
on triul  was  found  guilty  of  voluntary  man- 
slaughter, and  his  punishment  fixed  at  tw» 
years  In  the  State  Penitentiary. 

f  t.  Bee  Criminal  Law,. vol.  14,  Cent  Dig.  |  M. 
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After  the  state  had  closed  Its  case,  and 
tbe  plaintiff  in  error  had  been  examined  as  a 
witness  In  bis  own  behalf,  his  counsel  tender- 
ed to  the  court  a  plea  stating  the  proceedings 
before  the  Justice  of  the  peace,  and  relying 
upon  them,  and  the  judgment  there  glren 
Qgainat  the  plaintiff  In  error,  as  a  former 
conviction.  In  bar  of  the  Indictment  under 
which  he  was  then  being  tried,  without  any 
affidavit  explaining  why  it  was  not  tendered 
at  the  proper  time.  The  trial  judge  refused 
to  allow  the  plea  to  be  filed,  and  directed  the 
trial  to  proceed  upon  the  plea  of  not  guilty. 
This  action  Is  now  assigned  as  error.  There 
was  no  error  in  the  refusal  of  the  trial  judge 
to  allow  the  plea  tendered  to  be  filed.  It 
should  have  been  tendered,  along  with  the 
plea  of  not  guilty,  before  tbe  trial  was  begun; 
and  not  having  been  tendered  until  the  state 
bad  closed  the  evidence  in  Its  behalf,  and  the 
plaintiff  In  error  was  Introducing  this,  and 
the  delay  not  being  satisfactorily  explained, 
it  was  within  the  discretion  of  the  court  to 
refuse  permission  for  it  to  be  then  filed. 
But  the  action  of  the  trial  judge  was  correct 
upon  the  merits.  Tbe  plea  did  not  set  forth 
a  meritorious  and  valid  defense  to  the  indict- 
ment The  facts  stated  in  it  did  not  show 
that  tbe  plaintiff  in  error  had  once  been  in 
jeopardy  for  the  offense  for  which  he  was 
being  tried— the  murder  of  Cottrel!  Childress. 
The  proceeding  bad  again^  him  was  for  a 
mlsdemeanoiv-assanlt  and  battery.  Tbe  In- 
dictment In  this  case  is  for  a  felony— murder 
committed  upon  Cottrell  Childress— a  greater 
offense,  containing  other  and  materially  dif- 
ferent elements  from  the  former  one,  and 
Requiring  different  proof  to  convict,  and 
which  had  not  been  committed  and  was  not 
In  existence  when  the  first  trial  was  had, 
Childress  being  alive.  The  two  offenses  are 
entirely  distinct,  and  the  Identity  necessary 
to  sustain  a  plea  of  the  former  conviction 
la  wholly  wanting.  It  is  well-settled  law  that 
a  convictloD  of  a  misdemeanor  Included  In  a 
felony  Is  no  bar  to  a  prosecution,  for  the 
felony  Is  not  consummated  until  after  the 
conviction  of  tbe  misdemeanor,  as  was  the 
murder  in  this  case  by  the  death  of  tbe  as- 
saulted party  after  tbe  judgment  before  the 
justice  of  the  peace.  Mlkels  v.  State,  3 
Heisk.  321;  Clark's  Crim.  Prac.  pp.  402,  403. 
It  Is,  however,  insisted  by  counsel  for  plain- 
tiff in  error  that  this  rule  has  been  abrogated 
In  this  state  by  statute;  and  chaptei^  27,  p. 
31,  of  the  Acts  of  1870-71  (Shannon's  Code, 
§  71S0),  Is  relied  upon  to  sustain  this  con- 
tention. It  Is  as  follows:  "In  all  criminal 
cases  in  which  a  defendant  shall  have  been 
brought  before  a  justice  of  tbe  peace  under 
the  provisions  of  tbe  small  offence  law,  and 
shall  have  submitted  and  been  fined  in  man- 
ner and  form  as  provided  by  law,  and  shall 
thereafter  be  Indicted  or  presented  for  the 
same  Identical  offence  as  a  felony,  said  de- 
fendant may  plead  said  former  conviction  as 
a  bar  to  any  conviction  of  a  misdemeanor 
under  said  Indictment  or  {ovsentatloD  for 


felony,  provided  tbe  jury  shall  find  the  pleA 
of  the  former  conviction  valid  nnder  the 
present  laws  of  this  state."  This  statute  will 
not  bear  tbe  eonstmctlon  insisted  upon,  bnt 
It  is  plainly  to  the  contrary.  It  la  nnmis- 
takably  provided  that  a  conviction  under  the 
small  offense  law  for  a  misdemeanor  In- 
cluded in  a  felony  may  be  pleaded  in  bar  of 
another  conviction  of  the  same  misdemeaoor 
under  an  indictment  against  the  defendant 
for  the  felony  involved,  and  upon  which 
he  is  being  tried  for  such  felony.  It  will 
not  be  presumed  that  the  General  Assembly 
Intended  to  provide  such  a  convenient  naode 
for  felons  to  escape  their  merited  punish- 
ment 

The  failure  to  file  a  plea  at  the  proper 
time  being  unexplained,  and  no  merit  being 
shown,  the  assignment  of  tbe  error  la  OTer^ 
ruled,  and  tbe  judgment  afllrmed. 


BMBBT     GALSBEATH  et  aL 
(Supreme  Court  of  Tennessee.  May  19,  1008.) 

TRUST  DBBD— F0RBCIX)SURS-COLLBCTION  OF 
RENTS— LIABILITY  OF  AGENT— REGISTRA- 
TION OF  PURCHASER'S  DEED— NOTICE  TO 
AGENT— ACTUAL  NOTICE  BT  PURGBA8BB. 

1.  An  agent,  ^ployed  by.  the  grantor  in  a 
deed  of  trust  to  collect  the  rents  on  the  land 
conveyed,  who  continued  to  collect  and  pay 
them  over  to  the  grantor  after  the  sale  under 
tbe  deed  to  a  third  person  until  the  purchaser 
WRB  awarded  possession  of  the  property,  was 
□ot  liable  to  the  purchaser  for  the  rents  so 
collected  and  paid  over  after  the  sale. 

2.  An  agent  employed  by  the  grantor  in  a 
deed  of  trust  to  collect  the  rents  on  the  land 
conveyed  and.  pay  them  over  to  him  is  not 
affected  by  the  registration  of  the  deed  made  to 
a  third  person  on  the  sale  of  the  land  under 
tbe  trust  deed,  registration  being  notice  only  to 
creditors  and  suhsequmt  purchasers,  or  parties 
claiming  some  interest  in  or  lien  on  the  prop- 
erty. 

3.  The  agent  la  not  affected  hy  actual  notice 
that  the  purchaser  at  the  sale  of  the  land  under 
the  trust  deed  claimed  the  property  and  would 
hold  the  agent  for  the  rents  collected,  the  pat^ 
ties  paying  the  rents  to  the  agent  alone  having 
the  right  to  stop  them  in  the  hands  of  the  agent 

4.  ' An  agent,  employed  by  the  grantor  in  a 
deed  of  trust  to  collect  the  rents  from  the 
grantor's  tenants  occupying  the  laud  conveyed, 
who  continued  to  collect  tbe  rents  after  the  sale 
of  the  premises  nnder  the  trust  deed  to  a  third 
person,  was  not  a  trespasser  as  against  the  pur- 
chaser. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell.  Chancellor. 

Suit  by  M.  F.  Embry  against  T.  M .  Oal- 
breath  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal  Berersed, 

ThoB.  M.  Scruggs  and  M.  Q.  Eivans.  for  ap* 
pellants.  Jno.  Johnson,  for  appellee. 

SHIELDS,  J.  Complainant  purchased  cer- 
tain property  in  Memphis,  January  12,  1897, 
at  a  sale  made  tmder  a  deed  of  trust  executed 
by  W.  M.  Sledge,  tbe  then  owner  in  posses- 
sion, and  had  the  conveyance  made  to  him 
by  the  trustee  registered  January  19,  ISSiT. 
W.  M.  Sledge  continued  In  possession, 
through  bis  tenants,  claiming  that  tbe  nle 
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Tras  iDTalid.  and  on  June  13.  1898.  filed  a  bill 
against  complainant,  attacking  it  Com- 
plainant filed  an  answer  and  cross-bill,  and 
on  tbe  hearing  Jane  1,  1900,  bis  title  was 
sustained,  possession  awarded  blm,  and  de- 
cree pronounced  In  bis  favor  against  W.  M. 
Sledge  for  ¥948.37,  the  rents  accruing  since 
bis  purchase.  The  defendants,  wbo  were 
real  estate  and  rental  agents  of  Memphis, 
were  collecting  the  rents  for  W.  M.  Sledge 
previous  to  tbe  purchase  of  complainant,  and 
continued  to  collect  and  pay  them  over  to 
bim  until  complainant  recovered  possession 
as  stated.  They  bad  no  notice  of  complaia- 
ant's  claim  to  tbe  property  until  April  18, 
1899,  when  he  notified  them  of  bis  purchase, 
uud  that  be  would  hold  them  for  rents  col- 
lected. He  made  no  other  effort  to  obtain 
possession  or  collect  tbe  rents  previous  to 
June  1,  1900.  This  bill  Is  now  brought  to 
hold  the  defendants  liable  for  the  rents  tbey 
collected  as  agents  and  paid  to  tbelr  prin- 
cipal, W.  M.  Sledge,  from  bis  tenants  occupy- 
ing tbe  property  after  complalnanfs  pur- 
chase January  12,  1897. 

We  are  of  tbe  opinion  that  tbe  complain- 
ant Is  not  entitled  to  this  relief.  Tbe  com- 
plainant was  not  io  possession  of  tbe  prop- 
erty, and  asserted  no  claim  thereto  previous 
to  April,  1899.  Tbe  parties  occupying  It  held 
tinder  W.  M.  Sledge,  and  were  tiia  tenants. 
Tbey  had  no  notice  of  complainant's  pur- 
chase. Tbe  defendants  were  the  agents  of 
W.  M.  Sledge,  and  collected  tbe  rents,  volun- 
tarily paid  them  by  the  actual  tenants,  for 
their  principal.  They  were  mere  carriers  or 
Instruments  through  which  tbe  rents  were 
paid  by  tbe  occupants  of  the  property  to  W. 
M.  Sledge,  whom  tbey  acknowledged  as  their 
landlord.  Tbe  money  was  paid  to  tbe  de- 
fendants to  be  paid  to  their  principal,  and 
tbey  had  ao  right  to  withhold  it  from  him 
or  question  hla  right  to  it  Wbea  an  agent 
pays  to  his  principal  money  voluatorily  paid 
to  blm  for  that  purpose,  without  notice  from 
the  party  from  whom  he  receives  it  not  to  do 
so.  the  payment  relieves  him  from  all  respon- 
pibillty  for  It  Metcalf  v.  Denson,  4  Baxt 
565;  Roach  r.  Turk,  9  Heisk.  709,  24  Am. 
Rep.  330. 

It  is  said  that  the  defendants  bad  con- 
structive notice  from  the  registration  of  tbe 
complainant's  deed  January  19,  1887,  and  ac- 
tual notice  from  April  18,  1887,  of  complain- 
ant's title  to  the  property  from  which  th^ 
collected  tbe  rents,  and  that  they  are  there- 
fore liable  to  bim.  That  Is  not  true.  Regis- 
tration is  only  notice  to  creditors  and  subse- 
quent purchasers,  or  parties  claiming  some 
interest  in  or  lien  upon  tbe  property.  Friz- 
zell  V.  Hundle.  88  Tenn.  397,  12  S.-  W.  91S, 
17  Am.  St.  Rep.  90& 

Nor  does  the  actual  notice  which  complain- 
ant gave  defendants  April  18,  1899,  aid  him. 
The  money  which  tbe  defendants  collected 
did  not  belong  to  him.  It  was  not  paid  for 
bim.  Defendants  were  not  his  agents.  The 


money  was  paid  to  defendants  to  be  paid  to 
W.  M.  Sledge, -and  tbey  bad  no  right  to  with- 
hold It  from  him  upon  tbe  demand  of  tho 
complainant  The  parties  who  paid  tbe  mon- 
ey alone  had  tbe  right  to  stop  it  in  tbe  bands 
of  the  defendants  for  sufficient  cause,  and 
tbe  defendants,  having  paid  it  to  their  prin- 
cipal without  any  notice  from  tbem,  are  dis- 
charged from  all  further  liability  for  it  Tbe 
complainant  Is  not  In  any  way  prejudiced  by 
tbe  action  of  the  defendants.  W.  M.  Sledge 
Is  answerable  to  him  for  tbe  rents  which  he 
received,  and  be  has  In  fact  recovered  a  Judg- 
ment against  bim  for  tbem.  Bank  v.  Wash- 
ington Bank,  6  Pet  8,  8  L.  Bd.  298;  Hancock 
V.  Gomez,  S8  Barb.  480;  Aubry  t.  Fish,  S6 
N.  Y.  47. 

It  is  further  said  that  tbe  defendants  were 
trespassers  in  collecting  tbe  rents,  and  there- 
fore are  liable  along  wltb  their  principal. 
If  they  were  trespassers,  tbey  would  be  so 
liable,  but  they  are  not.  They  dfd  not  take 
possession  of  the  property,  but  merely  ro- 
ceived  the  rents  which  tbe  tenants  bad  con- 
tracted to  pay  W.  M.  Sledge,  and  delivered 
tbem  to  htm. 

Tbe  decree  of  tbe  chancellor  is  reversed, 
and  tbe  bill  dismissed,  with  coats. 


BEDFORD  et  al.  v.  BEDFORD  et  al. 

(Supreme  Court  of  Teunessee.   June  16,  1803.) 

WILLS  —  CONSTRUCTION  —  REAL  ESTATE-EX- 
ECUTORS—POWER  TO  SELL— POWER  OF  SUR- 
VIVORS—EQUITABLE CONVERSION. 

1.  Testator's  will  directed  that  bis  house  and 
lot  "be  r«ited  out  annaally  for  the  next  twenty 
years  after  my  death,  and  at  the  end  of  said 
twenty  years  said  bouse  and  lot  be  divided.  As 
regards  my  240  acres  in  H.  county,  Via., 
*  *  *  I  wish  disposed  of  by  sale  or  division 
as  my  executors  may  think  best  or  to  retain  it 
for  sale  or  division  nutii  the  orange  trees  can 
bring  oranges,  ♦  *  *.  I  wish  all  my  prop- 
erty or  the  proceeds  of  the  same  to  be  divided 
into  three  parts,  one  part  to  go  to  my  son  H.," 
and  one  part  each  to  tbe  children  of  two  de- 
ceased sons.  Seld  to  contonplato  a  sale  of  the 
bouse  and  lot  If  necessary,  after  the  expiration 
of  the  20  years,  sb  well  as  the  orange  grove. 

2.  The  power  of  sale  was  iu  the  execotors. 

3.  One  of  three  executors  having  died,  the 
power  to  make  tbe  sale  of  the  realty  authorised 
by  the  will  was  in  the  two  survivors. 

4.  The  exercise  of  ao  executoi-'s  discretion  as 
to  tbe  necessity  or  propriety  of  a  sale  authorized 
by  tbe  will  would  be  conclusive,  and  not  subject 
to  review. 

6.  A  provision  in  a  will  for  the  sale  of  real 
estate  and  distribution  of  tbe  proceeds  is  only 
effective  to  work  a  conversion  of  the  real  es- 
tate into  personalty  where  tbe  direction  to  sell 
is  imperative  and  unconditional.  If  there  Is  a 
discretion  to  sail  or  to  divide,  a  conversion  is 
not  effected. 

Appeal  from  (%ancery  Conrt,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chancellor. 

BUI  by  H.  L.  Bedford  and  another  a^^Inst 
William  H.  Bedford  and  others  to  obtain 
the  construction  of  a  will,  ete.  Decree  ren- 
dered. Defendants  appeal.  Modified. 


T  S.  Sw  Oonvsndon,  voL  11,  Cent  Dis.  I  SS. 
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H.  M.  McEar.  tot  wpellants.  H.  D.  Mi- 
iKM',  for  appellees.  ' 

SHIELDS,  J.  Ben].  W.  Bedford,  having 
first  made  his  will,  died  October  24,  16S3. 
at  his  residence  In  Shelby  connty,  Tenn. 
The  flrgt  clanae  of  the  will  dlrecta  the  execu- 
tors to  convey  to  certain  parties  lands  the 
testator  had  sold  them,  irhen  the  balance  of 
the  purchase  money  should  be  paid.  The  re- 
mainder of  the  will  is  In  these  words: 

"It  is  my  last  will  and  wish  that  my  house 
and  lot  on  Madison  street,  Memphis,  of  27 
b7  68  feet  of  tbe  original  lot  No.  102,  at  the 
southeast  comer  of  Madison  street  and  Fnmt 
Alley,  and  directly  opposite  the  First  Na- 
tional Bank  in  Memphis,  be  rented  oat  an- 
nnally  for  tbe  next  twenty  years  after  my 
death,  and  at  the  end  of  said  twenty  years 
said  house  and  lot  be  divided. 

"As  regards  my  240  acres  of  land  in  HIIls- 
boro  county,  Fla.,  and  all  the  land  I  may 
hereafter  own  In  Florida,  I  wish  disposed  of 
by  aale  or  division  as  my  executors  may 
think  best  or  to  retain  It  for  sale  or  division 
until  the  orange  trees  can  bring  oranges,  to 
do  that  which  they  may  think  best  for  the 
Interest  of  my  descendants. 

"I  wish  all  my  property  or  the  proceeds 
of  the  same  to  be  divided  Into  three  parte, 
one  part  to  go  to  my  son  Hugh  L.  Bedford, 
one  part  to  the  children  of  my  deceased  son 
Julian  Bedford,  and  one  part  to  the  children 
of  my  deceased  son  BenJ.  W.  Bedford,  ex- 
cept my  watch,  wbich  I  wlU  to  Wm.  Bedford, 
my  ttrandson,  and  son  of  my  son  Julian,  as 
It  was  willed  to  me  by  my  brother,  Wm. 
H.  Bedford.  It  is  right  and  proper  to  will  it 
to  his  namesake. 

"If  I  owe  a  dollar,  I  do  not  know  of  It, 
except  for  Wbyte  Bedford  for  Imvins  fonr 
wagon  tires  cut,  which  I  will  pay  tomor- 
row. 

"I  do  hereby  name  Hugh  L.  Bedford,  of 
Shelby  county,  Tenn.,  Whyte  Bedford,  of 
De  Soto  county.  Miss,,  and  O.  O.  Glover,  of 
Pnnoia  county.  Miss.,  my  executors,  and  do 
not  require  them  to  give  bond  and  security, 
and  wish  them  to  act  as  executors  In  Mis- 
sissippi, Tennessee  and  Alabama. 

"This  October  8,  1883." 

The  will  was  duly  admitted  to  probate, 
and  the  executors,  who  were  his  son  and 
grandson  and  the  husband  of  a  granddaugh- 
ter, all  beneflclarips.  qnatlfled  and  entered 
upon  the  discharge  of  the  dntlos  of  tlieir 
tnist,  and  two  of  them  continue  In  the  exe- 
cution of  It,  tbe  other,  C.  C.  Glover,  having 
died.  When  the  will  was  made  and  the  tes- 
tator died,  there  were  eight  beneflpiarles,  all 
of  whom  STirvlve  except  C.  C.  Glover  and 
W.  H.  Bedford,  the  latter  being  a  grandson, 
who  died  intestate,  learing  a  widow  and  two 
children.  The  estate  devised  consists  of  a 
lot  on  Madison  street  In  Memphis  and  an 
orange  grove  in  Florida.  The  lot  is  now 
valued  at  HO.OOO,  and  the  orange  grove  Is 

orth  abont  $18,000. 


This  bill  Is  brought  by  the  surviving  eree- 
ntors  for  tbe  purpose  of  having  the  will 
construed,  their  present  powers  declared, 
and  for  Instructions  as  to  the  dlstrlbotlon 
of  the  property  when  sold.  The  questions 
which  the  court  is  called  upon  to  determine 
are  these:  (1)  Are  the  execuftirs  vested  with 
power  by  Implication  to  sell  and  convey  the 
Iniids  devised,  and  especially  the  lot  In  Mem- 
phis, after  the  expiration  of  20  years?  (2i 
If  so,  does  this  power  exist  and  continue  In 
the  two  survivors?  <3)  Do  the  provisions 
contained  In  the  wIU  for  the  sale  and  divi- 
sion of  the  proper^  operate  as  an  equltiblp 
conversion  of  It  Into  personalty?  We  will 
dispose  of  these  questions  In  the  order  stated. 

Construing  the  will  as  a  whole,  as  we 
must,  we  think  it  Is  clear  that  the  testator 
contemplated  a  sale  of  both  the  lot  In  Mem- 
phis and  tbe  orange  grove  as  a  possibility, 
at  least,  in  the  execution  of  his  direction 
13iat  the  entire  eslate  be  divided  between  his 
son  and  grandchildren.  It  ia  certain  that 
the  property  or-  Its  proceeds  are  directed  to 
be  divided  Into  three  equal  shares,  two  of 
which  are  to  be  subdivided  Into  tbree  and 
four  parts,  respectively.  The  lot  is  of  such 
description  and  so  situated  that  It  cannot 
be  divided  advantageously,  yet  its  value  is 
greater  than  one,  and  even  two,  whole 
shares,  while  the  Florida  lands  are  less  la 
valne  than  one  share.  Division  of  tbe  prop- 
erty is  the  end  to  be  accomplisbed.  and  It 
must  be  done.  The  means  by  which  It  la 
done  Is  a  matter  of  secondary  consideration. 
We  think  that  a  sale  is  authoriEed,  if  neces- 
sary to  carry  out  the  purpose  of  the  will, 
and  it  Is  clear  that  such  is  tlie  case  Tint 
a  sale  of  the  orange  grove  Is  anthortxed.  If 
deemed  to  the  interest  of  tiie  benefidartn 
under  the  will  by  the  executors,  is  not  dl^ 
putftble,  and  It  is  more  than  probable  that 
this  discretion  was  Intended  to  extend  to  the 
lot.  It  Is  also  clear  that  the  proceeds  of  the 
sale.  If  one  was  made,  are  Impressed  with 
a  trust  In  favor  of  the  objects  of  the  testa- 
tor's bounty,  and  that  the  executors  an 
charged  with  tbe  daty  of  administering  thin 
trust.  This  being  a  proper  constmction  of 
the  win,  and  the  power  of  sale  not  being 
vested  In  express  terms  In  any  one,  especial- 
ly BO  far  as  the  lot  in  Memphis  is  concerned, 
we  are  of  the  (pinion  and  hold  that  the 
power  to  determine  the  propriety  of  a  sale 
ond  to  sell  and  convey  all  the  property,  if 
ieemed  neccsFary  or  proper  by  ttie  execu- 
tors. Is  vested  In  them  by  Implication,  and 
that,  when  20  years  shall  have  elapsed  from 
the  death  of  the  testator,  it  is  th^  duty 
to  distribute  the  estate  as  directed,  by  a 
sale  or  d4vIslon  of  the-  property  devised,  as 
may  be  most  advantageous  to  the  benefid- 
arles,  considering  its  nature  and  cdtnatioD. 
It  is  well-settled  law  that  when  a  testator 
directa  property  to  be  sold  without  express- 
ly vesting  the  power  In  any  one,  and  the 
proceeds  of  the  sale  are  made  a  trust  fond, 
or  are  to  be  distributed  by  ttae  execoton. 
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tbe  power  to  make  a  sale  by  ImpUcatkm  Is 
vested  In  the  executors. 

In  an  opinion  of  this  court,  delivered  by 
Judge  Nelson,  It  Is  said:  ."The  provisions 
already  quoted,  and  especially  the  direction 
that  the  executor  shall  faithfully  execute  the 
will,  conferred  upon  him  an  implied  power 
to  make  the  sale.  The  principle  Is  firmly  es* 
tablished,  and  well  suatained  by  the  highest 
authority,  that  where  a  testator  directs  hla 
estate  to  be  dlBposed  of  for  certain  purposes 
without  declaring  by  whom  the  sale  is  to 
be  made,  and  the  proceeds  are  to  be  distribut- 
ed by  the  executor,  the  power  to  aeil  Is  vested 
in  him  by  implication.  1  Will,  on  Exrs.. 
413,  marg.;  2  Bedf.  on  Wills,  123;  1  Sugd. 
on  Pow.;  18  Law  Lit.  136  m.  See,  also.  Gee 
T.  Graves,  2  Head,  239.  In  the  case  before 
UB  the  power  to  sell  is  not  expressly  given, 
but  as  tbe  real  and  personal  estate  are  to  be 
equally  distributed  Into  nine  parts,  and  It 
Is  manifest  that  this  could  not  be  done  with- 
out a  sale  of  the  land  and  slaves^  the  power 
to  sell  necessarily  results.  This  construction 
is  aided  by  the  ^presa  direction  that  tbe 
executor  shall  faithfully  execute  the  will, 
which  he  could  not  do  without  a  sale  for 
distribution."   Queeuer  v.  Trew,  6  Held£.  68. 

In  another  case  It  is  said:  "The  rule  as 
to  the  power  to  an  executor  to  sell  real  es- 
tate Is  thus  given  by  Chancellor  Kent  (vol- 
ume 4  of  Commentaries,  p.  326):  *If  tbe  will 
directs  tbe  estate  to  be  sold,  without  nam- 
ing a  donee  of  the  power,  it  naturally  and 
by  implication  devolves  upon  the  executors, 
provided  they  are  charged  with  the  distribu- 
tion of  the  fund.'  The  question  whether  tbe 
executors  are  to  distribute  the  fund  need 
not  be  found  expressed  in  direct  terms  on 
tbe  face  of  the  will,  but  It  Is  to  be  arrived 
at  from  the  whole  scope  and  cont^  of  the 
will— the  fairiy  inferred  intention  of  the  tes- 
tator; In  other  words,  such  a  i»wer  to  sell 
on  the  part  of  the  executors  may  be  gathered 
from  the  will  by  necessary  implication,  as 
well  as  express  designation.  It  was  so  held 
In  Meakings  v.  Cromwell,  1  Seld.  139,  where 
by  a  statute  of  New  York  it  was  provided. 
If  the  testator  omitted  to  designate  by  whom 
the  power  Is  to  be  exercised.  Its  execution 
shall  devolve  on  the  court  of  chancery." 
Parker  v.  Bparkman,  2  Tenn.  Gas.  545. 

The  adjudications  of  other  courts  are  In 
accord  with  those  of  this  state.  Rankin  v. 
Rankin,  36  111.  298.  87  Am.  Dec  205;  Silver- 
thorn  V.  McKlnster,  12  Pa.  71;  Vaughan  v. 
Fanner,  00  N.  C.  607;  Mandlebaum  v.  Mc- 
Donell,  28  Mich.  84,  IS  Am.  Rep.  61;  Clark 
V.  Homthal,  47  Miss.  409;  Davis  v.  Hoover, 
112  Ind.  423,  14  N.  E.  468.  The  power  of 
sale  vested  In  tbe  executors  being  coupled 
with  an  Interest,  and  a  trust  created,  the 
survivors  are  fully  authorized  to  execute  the 
power  originally  vested  in  all  three,  and  a 
rale  made  by  those  now  living,  or  the  sur- 
vivors of  them,  In  the  execution  of  such 
power,  will  be  valid  and  ^ectlve  to  pass 
tiie  title  to  tbe  property.  The  exercise  ot 


tbelr  discretion  as  to  tbe  necenlty  or  pro- 
priety of  a  sale  Instead  of  a  division  will  be 

conclusive,  and  not  subject  to  review.  Plt- 
gerald  v.  Standish,  102  Tenn.  380,  52  S.  W. 
204;  Matthews  t.  Capshaw,  109  Tenn.  — , 
72  S.  W.  964. 

The  only  question  remaining  to  be  deter- 
mined is  whether  the  provisions  of  the  will 
authorizing  a  sale  and  distribution  of  the 
property  disposed  of  operates  as  an  equitable 
conversion  of  It  Into  personalty.  A  docl^ou 
of  this  question  is  made  necessary  by  the 
death  and  Intestacy  of  W.  H.  Bedford,  a  son 
of  Julian  Bedford.  If  the  real  estate  Is  thus 
converted  Into  personal  prc^erty,  his  widow 
shares  with  his  two  children,  but,  if  it  re- 
mains realty,  the  children  take  the  entire 
share  of  their  father.  The  doctrine  of  equi- 
table conversion  of  real  into  personal  prop- 
erty is  recognized  In  this  state,  and  a  provi- 
filon  for  the  sale  of  real  estate  and  distribu- 
tion oi  the  proceeds,  contained  in  a  will,  is 
evidence  sufficient  to  show  the  Intention  of 
the  testator  to  make  such  a  conversion,  and 
effective  to  do  so.  Indeed,  this  Is  tbe  most 
frequent  way  in  which  a  conversion  is  made. 
But  the  Intention  to  make  the  conversion 
must  be  clear  and  certain,  and  the  direction 
to  sell  the  lands  for  that  purpose  impera- 
tive and  unconditional.  Tbe  intentJcHi  must 
appear  by  explicit  direction,  and  the  conver- 
sion be  obligatory  upon  the  executor  or  trus- 
tee. A  change  of  tbe  form  of  property,  and 
consequently  direction  of  the  estate  of  the 
deceased,  presents  a  serious  proposition,  and 
must  be  considered  with  the  utmost  caution, 
and  never  decreed  unless  the  Intention  of  tlie 
testator  be  evident  and  unmistakable.  If  the 
direction  to  sell  Is  made  to  depend  upon  con- 
tingcnciea,  or  discretion  la  given  to  the  ex- 
ecutors to  sell  for  distribution  or  divide  tbe 
property  in  kind,  the  Intent  of  the  testator 
to  make  a  conversion  is  not  sulllclently  evi- 
dent and  positive,  and  none  is  effected. 
Wheells  v.  Wbeells,  92  Tenn.  296,  21  S.  W. 
585;  Wayne  t.  Fonts,  lOS  Tenn.  145,  65  8. 
W.  471. 

The  authority  or  direction  to  the  executors 
to  sell  the  lands  disposed  of  in  the  will  un- 
der consideration  tor  distribution  Is  not  of 
this  Imperative  and  absolute  character.  Tbe 
executors  are  given  tbe  discretion  to  sell  for 
distribution  or  divide  the  property,  as  may 
be  necessary  and  most  advantageous  to  the 
descendants  of  the  testator.  While  the  testa- 
tor clearly  intended  the  property  to  be  sold 
by  his  executors,  if  necessary  for  distribution, 
yet  it  Is  evident  that  he  contemplated  the 
possibility  of  partition,  and  he  left  the  de<  islo  i 
of  the  necessity  and  desirability  of  a  sale  to 
his  executors,  to  be  determined  when  the 
time  for  action  should  arrive.  There  was 
tlierefore  no  equitable  conversion  ot  the  prop- 
erty devised,  and  It  is  yet  real  estate,  and 
the  share  of  William  H.  Bedford  descended 
to  bis  children  to  tbe  exclusion  of  bis  widow, 
and  they  should  receive  his  share  of  the  pro- 
ceeds of  the  sale,  if  <nie  la  made;  to  which 
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extent  tbe  decree  of  the  chancellor  Is  modi- 
fled,  be  having  held  that  there  was  an  equlta- 
hle  conversion.  In  all  other  reepects  the  de- 
cree ot  the  chancellor  Is  affirmed.  The  costs 
will  be  paid  by  the  ezecotors  oat  <^  the  es- 
tate of  th^  testator. 


WBBSTBR  et  aL  T.  STATB. 

(Snpreme  Court  of  TeDnessea.   June  27,  1903.) 

INTOXIOATINO  LIQUORS  —  FOUK-MILB  UW  — 
OONSTITUTIONALITY— ILLBOAL  SALBB-^B- 
SONS  QUILTT  —  WHOLBSAI^  —  BTATUTBS  — 
AMBNDUBNT—BFFECT. 

LThe  "Four-Mile  Law,"  prohibitiiic  the 
sale  of  intoxicating  liquors  within  four  miles 

of  institutions  of  learning  (Acts  1877,  p.  37,  c 
23,  as  amended  b;  Acts  1SS7,  p.  203,  c.  137, 
Acts  1899,  p.  474,  c.  221,  and  Act  1908).  is  not 
nnconstitutionat,  as  class  leglslatioD,  becanse 
it  excepts  from  its  operation  sales  hj  mann- 
facturers  in  wholesale  packages  or  quantities. 

2.  The  act  does  not  deny  to  all  citizens  equal 
protection  of  the  law,  within  the  meaning  of 
Const  U.  S.  Amend.  14. 

3.  Acts  1899,  p.  474,  c.  221,  amended  Acts 
1S87,  p.  293^  c.  16T,  prohibiting  the  sale  of  in- 
toxicating liquors  within  four  miles  of  any 
achoolhouse,  so  as  to  extend  its  prOTisions  to 
towns  of  not  more  than  2|000  inhabitauta,  but 
saved  sales  made  hy  persons  having  licenses 
"at  the  date  of  the  passage  of  the  act  during 
the  time  for  which  such  licenses  were  granted. 
This  act  was  amended  b^  an  act  approved  Feb- 
ruary 2,  1903,  by  "striking  out  the  word  'two' 
and  Inserting  therefor  the  word  *five,'  "  so  that 
it  resulted  m  extending  the  provisions  of  Act 
1887  to  dties  of  not  more  than  6,000  Inhab- 
itants. Held,  that  Act  1903  did  not  re-enact 
or  revitalize  the  provision  of  Act  1899  except- 
ing from  its  operation  sales  made  onder  li- 
censes in  force  at  the  time  the  act  was  passed, 
bnt  sach  exception  in  Act  1899  conld  Only  be 
effective  for  a  year  from  its  passage,  licenses 
being  granted  only  for  that  time,  and  liad  thus 
expired  by  its  own  limitation  previous  to  the 
passage  ot  Act  1903. 

4.  A  wholesale  liquor  dealer,  who  advanced 
money  to  a  saloon  keeper  to  open  up  a  busi- 
ness, and  who  went  with  tlie  saloon  keeper  to 
the  mayor  of  the  city  to  make  negotiations  to 
he  allowed  to  engage  in  busiuess,  and,  failing 
in  tbat,  notified  the  mayor  that  they  would 
commence  selling  liguorB,  and  was  present  in 
and  about  the  saloon  when  illegal  sales  were 
made,  and  was  in  fact  the  chief  beneficiary  of 
the  business,  was  equally  guilty  with  the  sa- 
loon keeper  of  an  illegal  sale,  tiiough  the  sale 
was  made  in  the  name  of  the  saloon  keeper. 

Beard,  O.  J.,  and  Shields,  J.,  dissenting  in 
part. 

Appeal  from  Circuit  Court,  OUon  County; 
R.  B.  Halden,  Judge. 

Roy  Webster  and  Max  Heilbronn«r  were 
convicted  of  unlawfully  tippling  liquors 
within  four  miles  of  a  acboolhonae,  and  ap- 
peal Affirmed. 

Lehman  &  Lehman,  Wright,  Peters  & 
Wright,  Ownby  &  Kellar,  and  H.  C.  True, 
for  appellants.  Attorney  General  Moore  and 
Wells,  Owen  &  Smith,  for  the  State. 

WILKES,  J.  Defendants  are  convicted 
of  unlawfully  tippling  intoxicating  liquors 
within  four  miles  of  a  achoolhouse,  aud  sen- 
teuced  to  pay  a  fine  of  950  each  and  to  bu£- 


fer  Impriaomnent  for  60  days  In  the  county 
Jail.  There  was  a  motion  to  quash  the  In- 
dictment in  the  court  below  upon  the  grounds 
that  the  act  of  the  Oeneral  Assembly  of  1903, 
under  which  this  Indictment  was  based,  was 
void  (1)  because  the  act  and  those  it  amends 
are  vicious  class  legislation.  In  that  manufac- 
turers are  exempt  from  their  operation  and 
permitted  to  sell  Intoxicating  liquors  at 
wholesale  within  the  prescribed  limits,  and 
(2)  because  the  acta  violate  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  in  denying  to  all  citizens  the  equal 
protection  of  the  law.  The  motion  to  quash 
was  overruled,  and  the  cause  was  heard  up- 
on its  merits  before  the  court  and  a  Jury, 
with  the  result  as  stated;  and  tbe  defend- 
ants have  appealed  and  assigned  errors. 

Tbe  facts,  so  for  as  necessary  to  be  stated, 
are  that  previous  to  January  ^  1903,  W.  R, 
Webster,  the  brother  of  defendant  Roy  Web- 
ster, bad  been  for  several  years  engaged  In 
tbe  retail  liquor  business  at  the  White  Oak 
saloon  In  Union  City,  Tenn.;  that  he  had 
been  in  the  habit  of  taking  out  his  license 
quarterly;  that  on  the  26th  of  January,  1903, 
he  had  an  unexpired  license,  taken  oat  short- 
ly before  that  date,  and  having  nearly  three 
months  to  run;  that  on  that  date  he  went 
to  the  office  of  the  county  court  clerk  of 
Obion  county,  at  Union  City,  and  procored  a 
license  to  be  Issued  In  the  name  of  Boy 
Webster,  or  R  L.  Webster,  one  of  the  de- 
fendants herein,  to  run  for.  the  period  of  one 
year  from  that  date,  and  paid  therefor  the 
license  tax  due  tbe  state  and  county.  It  was 
further  shown  that  there  was  no  apparent 
change  in  the  business  carried  on  at  the 
White  Oak  saloon;  that  W.  R.  Webster  con- 
tinued in  business  there  until  the  31st  of 
March,  1903,  when  an  act  was  passed  by  the 
Legislature,  which  then  took  effect,  repeal- 
ing the  charter  of  Union  City,  and  thereupon 
no  further  business  was  done  at  tbe  saloon 
until  the  17th  of  April,  1903,  when  the  sale 
en  which  this  Indictment  is  predicated  was 
made.  It  also  appears  that  up  to  tbe  date 
of  trial  W.  R.  Webster  had  not  settled 
and  paid  his  ad  valorem  taxes  to  the  county 
court  clerk  under  his  original  license.  On 
the  10th  of  April,  1903,  Roy  Webster  com- 
menced to  da  business  at  this  saloon.  The 
defendants  testlfled  in  the  case  for  them- 
selves. Defendant  Roy  Webster  stated  that 
on  tbe  26th  of  January,  1903,  be  bought  out 
tbe  business  of  his  brother,  W.  R.  Webster, 
and  took  out  a  license  for  the  full  year  in 
his  own  name,  and  that  thereafter  the  busi- 
ness carried  on  at  the  White  Oak  saloon  was 
his  own,  and  not  that  of  his  brother;  that 
he  closed  said  business  March  31,  1903,  and 
did  not  reopen  until  April  16,  1903;  that  be 
procured  tbe  money  from  the  firm  at  Mem- 
phis of  which  his  codefendant  was  a  mem- 
ber to  buy  bis  license,  and  that  this  money 
was  procured  by  draft  for  $000  on  Heilbron- 
ner's  Arm,  and  was  cashed  27tti  of  JamiaiT; 
ttiat  Helllnronner  offered  Boy  Websto*  to  put 
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Idm  Into  business,  and  told  blm  tlist,  If  be 
would  take  out  a  license  for  a  year,  be  would 
fuinish  btan  money  to  pay  for  tbe  same,  and 
bonored  flie  draft  In  pursuance  of  bis  prom- 
ise, and  wltb  tbe  understanding  tbat  tbe 
liquors  would  be  bougbt  from  his  firm, 
tbougb  tbere  was  no  express  agreement  to 
tbat  eflCect  Tbe  defendant  Hellbromier 
claimed  tbat  bis  only  Interest  In  the  business 
was  to  sell  goods  to  his  codefendant,  Web- 
ster, and  tbat  bis  Arm  advanced  money  to 
purchase  tbe  license  as  a  matter  of  business, 
and  tbat  tbereafter  be  sold  to  bis  codefend- 
ant  a  large  amount  of  goods,  on  which  ids 
Arm  had  been  paid  considerable  sums,  and 
be  denied  tbat  be  was  In  any  way  iDterested 
In  the  business,  or  Uiat  he  participated  In 
tbe  sale  for  which  be,  with  bfs  codefendant; 
was  indicted.  It  Is  shown  tbat  there  was  no 
apparent  cbange  In  the  business  between 
January  26,  and  March  31,  IWS,  but  tbat  It 
was  understood  that  W.  B.  Webster  -waa  op- 
erating still  ttie  bustnesB  of  the  White  Oak 
saloon  when  It  was  df>sed  on  March  81, 1908. 
It  Is  further  shown  that  on  the  day  before 
tbe  Kiloon  was  re(q?ened  on  April  16,  1903, 
both  the  defendants  paid  a  visit  to  the  may- 
or of  Union  City,  and  endeavored  to  secure 
immunity  from  fba  mmildpal  autborltleB,  In 
order  that  they  might  test  tbe  question  and 
their  right  to  do  business  in  Union  City,  with 
the  state  and  county  authorities.  It  seems 
that  at  this  conference  Hellbronner  did  most 
of  tbe  talking,  and  be  gave  tbe  mayor  to 
understand  ^t  be  and  bis  codefendant,  up- 
on tbe  advice  of  their  attorneys,  were  going 
to  open  business  and  test  tbe  question.  The 
mayor  declined  to  make  an  agreement  with 
tbem,  and  thereupon  on  the  next  day  tbe 
saloon  was  opened  for  business  and  sales 
made,  both  of  defendants  being  about  tbe 
saloon,  when  they  were  arrested  upon  a 
warrant  Issued  by  a  justice  of  tbe  peace  and 
bound  over  to  court  Upon  these  facts  the 
Jury  found  both  d^endants  guUty. 

The  legislation  drawn  in  question  in  these 
two  causM  1b  what  Is  known  in  Tennessee 
as  the  "Pour-Sflle  Law,"  and  originated  with 
chapter  28,  p.  87.  of  tbe  Acts  of  1B77,  wlilch 
la  as  follows: 

"Chapter  28. 

"An  act  to  prohibit  the  sale  of  Intoxicating 
liquon  near  Instltuttons  of  leamli^. 

"Section  1.  Be  It  enacted  by  tbe  General 
Assembly  of  tbe  state  of  T^inessee,  tbat  It 
sbAll  not,  hereafter,  be  lawful  for  any  per- 
son to  sell  or  tipple  any  Intoxicating  bever^ 
age  within  tour  miles  of  an  incorporated  in- 
stitution of  learning  in  this  state,  and  tbat 
any  one  violating  the  provisions  of  th'ls  act 
shall  be  guilty  of  a  misd^eanor,  and  upon 
conviction  stiall  be  punished  by  a  fine  of  not 
leas  than  one  hundred  dollars,  nor  more  than 
two  hundred  and  fifty  dollars,  and  impris- 
oned for  a  period  of  not  less  than  one  not 
more  than  six  months. 

"Sea  2.  Be  It  further  enacted,  that  this 


act  shall  not  apply  to  the  sate  of  such  Hquors 
within  tbe  limits  of  any  incorporated  town, 
nor  to  sales  made  by  persons  having  licenses 
to  make  the  same  at  tbe  date  of  the  passage 
of  tbls  act,  during  the  time  for  which  such 
licenses  were  gmnted,  nor  to  sales  by  manu- 
facturers of  such  liquors  in  wholesale  pack- 
ages or  quantities. 

"Sec.  8.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  Ite  passage, 
the  public  welfare  requtaing  it 

"Passed  March  19, 1877." 

Tbe  constltntlonalll7  of  this  act  was  at- 
tecked,  but  sustained  by  this  court  State 
V.  Rauscher,  1  Lea,  97;  Hatctier  V.  State, 
12  Lea.  868. 

The  provisions  of  tbls  original  act  were 
OEtended,  80  OS  to  prohibit,  under  certain 
conditions,  sales  of  liquor  as  a  beverage 
within  four  miles  of  any  schoolhouse,  public 
or  private,  by  chapter  167,  p.  298,  of  tbe  Acts 
of  1887,  as  follows: 

"Ohspter  167. 

"An  act  to  prohibit  the  sale  of  Intoxicating 
liquors  as  a  beverage  near  any  school- 
house,  public  or  inivate,  where  a  school 
is  kept  whether  tbe  school  t>e  in  session 
or  not. ' 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  tbat  it 
shall  not  hereafter  be  lawful  tor  any  person 
to  sell  or  tipple  any  intoxicating  liquors.  In- 
cluding wine,  ale,  and  beer,  as  a  beverage, 
within  four  miles  of  any  schooUunise,  public 
or  private,  where  a  school  is  kept  whether 
tbe  school  be  In  session  or  not  In  this  state, 
and  any  one  violating  tbe  provisions  of  tills 
act  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  punished  by  a  fine 
for  eadi  offense  of  not  less  than  ten  dollars 
nor  more  than  one  hundred  dollars,  and  Im- 
prisonment for  a  period  of  not  more  than 
six  months,  at  the  discretion  of  tbe  eomrt 

"Sec.  2.  Be  It  farther  enacted,  tiiat  tbls 
act  shall  not  apply  to  the  sale  of  such  liquors 
within  the  Umlta  of  any  Incorporated  town, 
nor  to  sales  made  by  persons  having  licenses 
to  make  the  same  at  tbe  date  of  tbe  passage 
of  this  act  during  tiie  time  for  which  such 
licenses  were  granted,  nor  to  sales  by  manu- 
foctnrers  of  such  liquors  In  wholesale  pack- 
ages or  quantities. 

"Sec.  8.  Be  It  further  enacted,  that  all 
laws  In  confilct  with  tUs  act  be,  and  the 
same  are  hereby  repealed. 

"Passed  March  28,  1887.'* 

The  act  of  1887  was  enforced  by  tills  court 
In  Moore  v.  State.  96  Tenn.  644.  3S  S.  W.  556. 
and  Harrison  v.  State,  96  Tenn.  S48,  35  S. 
W.  659. 

In  1899  section  2  of  chapter  167  of  tbe 
Actt  of  1887  was  amended  so  as  to  prohibit 
sales  of  liquOT  In  towns  thereafter  Incor 
porated  of  not  more  tban  2,000  Inbabltante 
by  the  federal  census  of  ISBO,  or  any  subse- 
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qaent  federal  oensos.  The  act  of  1890  Is  as 
follows  (Acts  1890,  p.  474): 

-Chapter  221  (House  Bill  No.  55). 
"Au  act  to  amcDd  section  2,  chapter  167,  of 
the  Acts  of  the  General  Assembly  of  1887, 
to  prohibit  the  sale  of  Intoxicating  liquors 
as  a  beverage  near  any  schoolhouse,  pub- 
lic or  private,  where  a  school  ia  kept, 
whether  the  school  be  in  session  or  not. 
"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  sec- 
tion 2,  chapter  167,  of  the  Acts  of  the  General 
Assembly  of  1887  be  amended  so  aa  to  read 
as  follows;   'That  this  act  shall  not  Apply 
to  the  aale  of  such  liquors  wltbln  the  limits 
of  any  incorporated  town,  except  towns  here- 
after Incorporated  with  a  population  of  not 
more  than  two  thousand  inhabitants  by  the 
federal  census  of  1890,  or  any  other  subse- 
(luent  federal  census,  nor  to  Eutlea  made  by 
persons  having  Ucenses  to  make  the  same 
;it  the  date  of  the  passage  of  this  act,  during 
the  time  for  which  such  licenses  were  gran- 
ted, nor  to  sales  by  manufacturers  of  such 
liquors  In  wholesale  packages  or  quantities.* 
"Sec  2.  Be  It  further  enacted,  that  all 
laws  or  parts  of  laws  in  conflict  with  this 
act  be,  and  the  same  are  hereby  repealed, 
and  that  this  act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  It 
"Passed  April  14,  1809." 

The  constitutionality  of  the  act  of  1899 
was  attacked,  but  sustained  by  this  court, 
in  State  v.  Frost,  103  Tenn.  686,  54  S.  W. 
980,  and  Brtnkley  t.  State,  108  Tenn.  476, 
67  S.  W.  798. 

There  was  passed  by  the  General  Assem- 
bly on  January  26,  1003,  and  approved  by  the 
Governor  on  February  2,  1903,  the  following 
act: 

"Senate  Bill  No.  1. 
"An  act  to  amend  section  1,  chapter  221,  of 
the  Acts  of  the  General  Assembly  of  1809 
entitled:  'An  act  to  amend  section  2,  chap- 
ter 167,  of  the  Acts  of  the  General  As- 
sembly of  1887,  to  prohibit  the  sale  of 
Intoxicating  liquors  as  a  beverage  near 
any  schoolhouse.  public  or  private,  where 
a  school  is  kept,  whether  the  school  be 
in  session  or  not,'  so  as  to  amend  the 
provisions  of  said  chapter  107  of  the  Acts 
of  the  General  Assembly  of  1S87  and  said 
section  1,  chapter  221,  of  the  Acts  of  the 
General  Assembly  of  1809  to  towns  of 
not  more  than  five  thousand  Inhabitants 
hereafter  incorporated. 
"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that 
section  1,  chapter  221,  of  the  Acts  of  the 
General  Assembly  of  1809,  be  amended  by 
striking  out  the  word  'two'  In  line  eight  of 
said  section,  and  Inserting  therefor  the  word 

"Sec.  2.  Be  It  further  enacted,  that  thia 
act  shall  take  effect  from  and  after  its  pas- 
sage, the  public  welfare  requiring  it. 

'Tasaed  January  26^  1903." 


It  will  be  seen  that  eadi  oC  ttwM  kt«ci1 
acts  <exc^t  the  aet  of  190ft)  hu  been  full; 
considOTed  by  tbfs  eourt,  and  tbtf r  oonstitii- 
tionali^  maintained;  and  we  need  not  for 
tfaer  mentiou  this  special  featnra  of  tbe  case. 
The  exact  point  of  criticism  made  In  tlie  flnt 
ground  of  tbe  motion  to  qiwA  im  VaA  ibt 
act  la  InvaUd,  because  partial  and  not  the 
law.  of  tbe  land,  in  that  mannfiKtorera  an 
exempted  from  its  (iteration.  It  has  been 
held  that  tbls  exemption  is  opetntiTe  ia 
favor  of  mannfaetnren  onljr  vhen  they  ed: 
in  wholesale  quanttties,  or  in  packages  or 
quantities  designed  and  suitable  for  porposei 
ot  trade  and  to  be  niAi  a^ain,  and  not  la 
sales  to  persons  for  oonsumption,  or  as 
laileri,  tbon^  tbe  same  may  be  a  mannfac- 
turar.  Harrison  t.  State,  98  Tenn.  548.  35 
S.  W.  608.  And  a  fraudulent  evaalcai  of  Uie 
lew  would  not  protect  tbe  manuCaetnzer  who 
in  fact  sold  by  tbe  quantity,  but  for  tbe 
purpose  of  Its  being  consumed  among  the 
indirect  pnrdiasers.  And  it  was  bidd  tliat 
the  distinction  betwem  tbe  wbolesale  and 
retail  dealer  did  not  d^rad  open  tlie  amount 
sold,  but  whether  sold  to  be  eonsnmed,  or 
in  the  regular  coarae  of  trade  to  be  reeold 
again.  We  will  consider  tbe  question  from 
the  standpoint  of  sales  made  in  good  faltL 
by  bona  fide  manufacturers  and  for  tiie  pur- 
pose of  resale  by  the  purchasers  in  smaller 
quantities.  And  the  question  Is:  Does  tbe 
exemption  of  manufacturers  from  tlie  opera- 
tion of  the  law  make  It  invalid  T  or  Is  the 
distinction  based  upon  valid,  legal,  and  con- 
stitntionBl  grounds  and  reasons?  And  this 
also  presents  the  question  whether  such  a 
discrimination  between  wholesale  and  retail 
dealers  of  whisky  Is  contrary  to  the  pro- 
visions of  the  Constitution  of  tbe  United 
States  and  the  fourteenth  amendment  there- 
of. 

From  the  infancy  of  our  governments,  state 
and  national,  the  regulation  of  tbe  traflic  in 
and  the  use  of  intoxicating  liquors  has  beeo 
the  subject  of  special  and  continued  legisla- 
tion. This  legislation  has  been  based  upon 
what  is  known  as  the  "police  power"  of  tbe 
government— a  power  the  proper  exercise  of 
which  bas  been  said  by  this  court  to  be  essen- 
tial to  the  safety  and  tranquility  of  every 
weil-ordered  community.  TLeilan  v.  I'orter, 
14  Lea,  620,  52  Am.  Hep.  173.  This  police 
power  extends  over  a  lar^e  range  of  subjects 
—tbe  public  health,  the  public  morals,  the 
public  safety,  the  public  welfare—under  any 
one  of  wlilch  the  regulation  and  restriction  of 
the  sale  of  intoxicating  liquors  would  readily 
fall.  The  courts  have  wisely  refrained  from 
prescribing  limits  to  the  exercise  of  the  police 
power  by  the  government;  and  It  has  Iwen 
held  to  embrace  all  such  legislation  as  will 
preserve  and  promote  the  public  welfare  by 
prohibiting  all  things  hurtful  to  the  comfort 
safety,  and  welfare  of  society,  and  the  estab- 
lishing of  such  rules  and  regulations  for  the 
conduct  of  all  persons,  and  the  use  and  man- 
agement of  oU  pn^^erty,  aa  may  be  condudve 
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to  the  public  interest.  22  Am.  &  EDg.  Ency. 
Law  (2d  Ed.)  p.  U16^  and  cases  dted.  Tbe 
traffic  In  Intoxicating  liquors  Is  nnlversallr 
recognized  as  a  proper  subject  for  police  reg- 
ulation, and  may  be  controlled,  restricted,  or 
even  totally  prohibited,  wlthoDt  violating  any 
constitutional  right  under  the  police  power. 
Id.  p.  1)27,  and  cases  cited;  Boston  Beer  Co. 
T.  Massactiasetts,  97  U.  S.  2B,  24  L.  Ed.  98»; 
Bartemeyer  t.  Iowa.  18  Wall.  129.  21  U  Ed. 
9-^;  Mngler  t.  Kansas,  123  U.  B.  628.  8  Bupw 
Ct  273.  81  U  Ed.  20S. 

The  regulation,  reatrictlcm,  and  even  pnAi- 
bltlon  of  tbe  IlQuor  trafllc  t>elng  dearly  within 
tbe  police  power  of  the  state,  it  Is  for  the  Leg- 
lalature  to  decide  when  the  exigency  exists 
for  the  exercise  of  that  powa>.  and  Its  exer- 
cise la  not  to  be  controlled  by  the  courts. 
Fow^  T.  Pennsylvania.  127  U.  8.  683,  8  Sup. 
Ct.  992.  32  L.  Ed.  2S3  (Bose's  Notes).  And  the 
exercise  of  tiLls  power  with  respect  to  tbe 
manufacture  and  sale  of  intoxicating  liquors, 
even  to  tbe  extent  of  abc^Ishlng  tiiem.  is  not  a 
denial  of  an  equal  protection  of  tbe  law,  nor  a 
violation  of  the  fourteenth  amendment  to  tha 
Constitatloii  of  the  United  States.  CooIey'B 
Constitntlonal  Limitations,  720;  Hunn  v.  Illi- 
nois, 94  U.  B.  118.  24  L.  Ed.  77;  Mugler  V. 
Kansas,  123  U.  8. 623. 8  Sap.  Ot  27S.  81 L.  Ed. 
205;  Kldd  V.  Pears(m,  128  IT.  B.  1.  9  Sup.  Ot 
«,  82  L.  Ed.  84(1;  Crowley  v.  Gbristensen,  187 
U.  S.  86,  11  Sup.  Ct  IS,  34  L.  Ed  020;  Miller 
T.  Amnion.  145  IT.  S.  421,  12  Snp.  Ct  884,  38 
L.  Ed.  760;  Gray  v.  Connecticut  159  IT.  8.  74. 
16  Sup.  Ot  9SS,  40  L.  Ed.  80;  Bartem^rer  v. 
Iowa.  18  Wall.  120,  21  L.  Ed.  020;  Foster  v. 
Kansas,  112  U.  8.  205,  5  Sup.  Ct  8,  97.  28  L. 
Bd.  029;  BUenbecker  v.  Plymoutb  Go..  134 
U.  S.  81.  10  Sup.  Ct  424,  33  L.  Ed.  801;  Li- 
cense Cases.  6  Bow.  504. 12  L.  Ed.  250;  Oloa- 
ca  V.  TIeman.  148  V.  8.  657.  13  Snp.  Ct.  721. 
87  L.  Ed.  699.  This  power  of  regulation  and 
restriction  may  be.  and  usually  is,  exercised 
by  means  of  licenses  as  a  condition  to  selling 
liquors;  and  the  L^slatnre  may  not  only 
pKscrlbe  the  conditions  upon  which  such  li- 
censes will  be  granted,  but  may  also  legulate 
the  conduct  of  the  buriness  after  the  license 
had  been  granted.  Bee  cases  dted  and  lllus- 
trations  in  17  Am.  &  Eng.  Bncy.  Law.  p.  209. 
And  the  L^lsbture  may.  for  proper  cause 
shown,  revoke  such  license.  Id.  p.  215. 

The  fact  that  manufacturers  are  not  sub- 
ject to  the  provisions  of  the  act,  when  they 
sell  In  wholesale  packages  or  quantities,  does 
not  render  tbe  act  invalid  or  unconstitutional. 
Reymann  Brewing  Co.  v.  Brister,  179  U.  S. 
145.  Zl  Sup.  Ot.  201,  46  L.  Ed.  209.  As  was 
said  in  Adler  v.  Wbltbeck,  44  Ohio  St  574. 
0  N.  E.  682:  "It  was  for  the  Legislature  to 
determine  the  form  of  the  traffic  that  required 
to  be  regulated  as  a  source  of  evlL  It  has 
in  a  meastve  drawn  a  line  between  a  distil- 
lery and  a  brewery  on  the  one  hand,  and  a 
saloon  <m  the  other.  There  Is  nothing  nnreal 
In  this  distinction.  It  Is  known  by  aO  men. 
and  m  one  respect,  probably,  too  well  by 
many  men,  and,  unless  absolute  prohibition  Is 


resorted  to,  no  more  practical  distinction  can 
be  made."  Precis^  the  same  dlsUnctton  in 
principle  Is  made  in  our  own  case  of  Hani- 
son  V.  State,  96  Tenn.  548.  35  8.  W.  559,  In 
which  the  doctrine  was  announced  Of  a  dis- 
tinction between  wholesale  and  retail  liquor 
dealing,  based,  not  upon  the  amount  or  qnan- 
tlt}'  sold,  but  upon  whether  It  waa  sold  to  be 
consumed,  or  sold  to  be  again  resold. 

Our  Legislature  for  a  century  has  distin- 
guished between  the  wholesale  and  retail  deal- 
er, and  fOr  the  most  obvious  reasons,  and  up- 
on the  plainest  ground,  to  wit:  Sales  by  deal- 
ers and  manufacturers  In  quantities  and  pack- 
ages, and  not  for  consumption,  do  not  furnish 
the  occasion  for  dlsoider  and  disquiet  that 
attends  the  sale  In  ranaller  quantities,  to  be 
consumed  In  saloons  cs  pabHc  places.  We 
conclude  that  the  «emptlon  of  manufactureiB 
who  sell  in  wholesale  packages  or  quantitlea 
^m  the  operation  of  the  law  does  not  render 
It  invalid,  when  tested  by  either  tbe  Consti- 
tution of  the  United  States  or  of  the  state  of 
Tennessee. 

It  is  said,  hovever.  that,  conceding  fbe  va- 
lidity of  tbe  U!t.  it  cannot  be  held  to  deprive 
tbe  defendant  from  exercising  the  privilege  of 
selling  intojdcatlng  liquors  during  tbe  life  of 
a  license  granted  him  by  the  stete  for  that 
purpose.  The  charter  ot  Union  City  was 
abolbdied  on  the  81st  of  March,  1903.  by  leg- 
islative enactment  The  town  was  rcdiat^ 
tered  by  an  act  of  tbe  tiloieral  Assembly  on 
April  1,  1903.  It  bad  a  population  of  mwe 
than  2.000  ai^  less  than  6.000  Inhabitante. 
Tbe  license  wu  issued  on  26th  ot  January, 
1003,  to  be  operative  for  <me  year.  The  sale 
was  made  within  four  miles  of  a  selumlhouse, 
where  school  was  kept  and  accnstomed  to  be 
kept,  within  Uie  corporate  llmlte  of  VnXoa 
City,  and  on  the  let  day  of  April.  1003.  CTn 
the  one  bond  It  is  contwded  that  it  is  not 
tbe  effect  of  tbe  law  of  1908  to  caned  and 
destroy  an  existing  license  to  sell  liquors,  but 
Qie  license  contlnnes  until  it  expires  by  Ite 
own  hmitatlons,  and  tiiat  It  was  not  the  In- 
tention of  the  Legislature  to  cancel  existing 
licenses.  On  the  other  hand  It  la  contended 
that  the  effect  of  the  law  is  to  cancel  and  an- 
nul the  license  wbm  tlie  new  corporation 
goes  into  operation,  and  that  sndi  was  flie  In- 
tention of  the  Oen^r^  Assembly. 

InJohnson  V.  State,  3Lea,  470. 81  Am.  Rep. 
648,  It  was  betd  that  tbe  grant  of  a  privilege 
to  tipple,  which  might  be  exercised  within 
an  Incorporated  town,  irrespective  of  Its  prox- 
imity to  Incorporated  taistitutlonB  of  learning, 
did  not  include  the  right  to  do  so  upon  the 
repeal  of  the  charter  of  the  town,  nor  pre- 
clude the  Legislature  from  repealing  the 
charter  of  the  town,  nor  change  tbe  resnlts 
of  such  repeal.  This  case  axwe  under  tho 
operations  of  tbe  act  of  1877.  The  case  was 
decided  npon  the  theory  Uiat  the  party  was 
licensed  to  exercise  the  privilege  subject  to 
such  reasonable  police  regulationa  as  might 
be  deemed  necessary  fOr  tbe  protection  of  the 
community;  and  It  was  said  that  by  the  terms 
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of  his  license  the  defendant  might  keep  a 
tippling  house  at  any  one  place  In  Trousdale 
county,  except  that  after  the  Incoriioratlon 
be  could  not  keep  It  In  the  town  of  HHrts- 
ville.  This  holding  was  reafBrraed  in  Brlnk- 
ley  T.  State,  108  Tenn.  475,  67  S.  W.  706,  ap- 
piireutly  upon  the  theory  that,  when  the  old 
charter  was  repealed,  It  put  an  end  to  the 
corporate  life  of  the  town,  and,  when  rein- 
corporated, that  was  the  beginning  of  a  new 
corporate  life.  Being,  then,  within  the  terms 
of  the  act  of  1899,  the  new  municipality  was 
'  trom  the  beginning  subject  to  ttie  proTisIoiM 
of  that  act 

It  Is  said,  however,  that  it  was  not  the  in- 
tention of  the  Legislature  to  cancel  and  ren- 
der inoperative  existing  licenses,  as  appears 
from  the  fact  that  In  the  acts  of  1877,  1887, 
and  1899  It  was  provided  that  they  shoiild- 
r.ot  apply  to  sales  made  by  persona  having 
license  to  sell  at  the  date  of  the  passage  of  the 
several  acts,  and  that  this  indicated  a  legis- 
lative policy  not  to  Interfere  with  unexpired 
licenses  by  the  enactment  of  such  laws.  On 
the  other  hand,  tt  Is  said  the  failure  to  keep 
up  this  protection  of  existing  licenses  by  the 
act  of  1903  indicated  a  change  of  state  policy, 
and  that  existing  licenses  should  be  canceled. 
So  that  different  inferences  are  drawn  by  the 
opposing  counsel  from  this  action  of  the 
General  Assembly.  Again,  it  is  said  that  the 
only  amendment  made  to  the  act  of  1899  was 
to  substitute  the  word  "five"  for  the  word 
"two"  In  designating  the  number  of  Inhabit- 
ants required  in  the  new  town,  and  that 
the  effect  of  the  amendment  was  to  continue 
In  force  the  entire  provisions  of  the  act  of 
1800,  exceptions  and  all,  so  that  the  act  of 
1003  should  read  as  though  it  contained  the 
same  exception  In  favor  of  licenses  in  force  at 
its  passage  as  is  contained  in  the  act  of  1809 
as  to  licenses  then  in  force.  On  the  other 
hand  it  is  contended  that  the  provision  of  the 
act  of  1809  excepting  licenses  then  in  force 
expired  by  its  own  limitations  when  the 
licenses  then  existing  terminated,  so  that 
this  exception  was  not  living  law  at  the  pas- 
sage of  the  act  of  1903,  and  did  not  become 
Incorporated  into  it  nor  resuscitated  by  it 

Recognizing  the  force  of  the  view  taken 
by  defendants,  we  are  of  opinion  that  the 
amendment  made  by  the  act  of  1903  recog- 
nized the  act  of  1890  only  so  far  as  It  was  In 
force  and  effect  at  the  date  of  the  passage 
of  tlie  act  of  1903,  and  no  further,  and  the 
amendment  merely  continued  the  act  with  the 
substitution  of  "five,"  Instead  of  "two,"  thou- 
sand, so  that  the  act  of  1003  became  oper^ 
ntlve  as  to  towns  of  less  than  6,000  inhabit- 
ants, as  It  was  with  respect  to  towns  of  2,000 
inhabitants  before  the  latter  act  was  passed; 
but  It  did  not  re-enact  or  revitalize  a  pro- 
vision of  the  act  of  1890  which  had  expired 
and  had  become  obsolete  by  Its  own  limita- 
tions before  the  passage  of  the  act  of  19C@, 
nor  did  it  substitute  a  new  limitation  for 
licenses  for  one  which  had  already  become 
extinct  In  other  words,  the  act  of  1809  was 


passed  April  14,  1899,  and  excepted  licenses 
then  In  force.  None  of  these  licenses  could 
extend  beyond  April  14,  1900,  and  the  act 
of  1899  Edioutd  be  so  read  that  no  sales  could 
he  made  under  then  existing  licenses  after 
April  14,  1900,  or  earlier  if  the  license  sooner 
expired.  Such  a  provision  has  no  vitality 
after  the  limit  Ilxed,  and  could  have  nonp 
unless  revitalized  by  a  provision  to  that  pur- 
pose; and  an  act  amending  the  act  of  1SX> 
only  amended  and  continued  the  act  as  it  was 
in  ^stence  and  effect  when  the  amending 
act  was  passed.  The  act  of  1899  saved  only 
licenses  then  existing.  The  present  license 
did  not  then  exist,  and  could  not  be  covert-d 
by  Its  terms,  nor  could  any  other  license  not 
them  In  existence. 

We  cannot,  in  arriving  at  this  condnslun. 
be  controlled  by  our  conceptions  of  what 
might  have  been  proper  or  politic  upon  thif 
matter.  It  may  work  a  hardship,  and  no 
doubt  will,  to  at  once  and  summarily  close  up 
a  business  theretofore  legalized  and  licensed; 
hut  this  was  a  matter  addressed  to  the  Gen- 
eral Assembly,  and  not  to  this  court  It  is 
a  canon  of  construction  that  an  amended 
statute  is  to  be  understood,  as  far  as  future 
acts  are  concerned,  in  the  same  sense  as  ff 
it  had  read  from  the  beginning  as  It  reads 
when  amended,  but  not  to  take  effect  retro- 
actively, but  only  in  the  future.  The  ques- 
tion is  one  of  great  difficulty,  and  th&e  is 
great  force  In  the  view  of  the  defense  that 
the  Legislature  did  not  Intend  to  revoke 
licenses  which  had  been  granted  to  the  in- 
jury of  persons  who  had  bought  property, 
entered  into  business,  and  Incurred  liabil- 
ities on  the  strength  of  such  licenses.  But 
on  the  other  hand,  we  are  unable  to  see  bow 
a  dead  and  inoperative  provision  may  be  en- 
forced, imless  it  Is  In  some  way  revitalized 
and  resuscitated.  If  the  Legislature  had  In- 
tended to  protect  existing  licenses.  It  could 
easily  have  provided  that  they  should  be  re- 
spected, as  was  done  In  previous  acts.  Bat 
it  did  not  do  so;  and  we  are  forced,  from  this 
fact,  to  hold  that  It  did  not  intend  to  do  so. 

As  to  the  defendant  Heilbronner,  It  Is  not 
contended  that  be  had  any  license,  and  beaee. 
if  he  made  the  sale  or  assisted  in  It  he  Is 
guilty,  since,  the  offense  being  a  misde- 
meanor, alders  and  abettors  are  guilty  as  prin- 
cipals. It  Is  insisted  for  him  that  he  has  com- 
mitted no  offense;  that  he  merely  sold  to  de- 
fendant Webster  liquors  In  the  due  course  of 
his  business  as  a  wholesale  dealer.  We  are 
convinced  from  this  record  that  be  is  the  in- 
stigator of  the  entire  matter;  that  he  ot- 
couraged  and  Induced  Webster  to  enter  into 
the  business;  that  he,  or  his  firm,  furnished 
the  money  to  conduct  It  and  the  liquors  wMcb 
were  sold.  It  is  shown  that  be  went  with 
tlic  defendant  Wet>8ter  to  the  mayor  to  make 
negotiations  with  him  to  be  allowed  to  open 
up  for  business,  and,  failing  in  this,  notified 
the  mayor  that  they  (meaning  Webster  and 
himself)  were  going  to  commence  the  sale  of 
liquors  that  day,  and  askjed  what  tbe  mayor 
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wonid  do  about  It;  tbat  he  vu  pment  In 
and  about  llie  aaUxm  wben  flie  nle  was 
made;  that  be  la  chlet  bMiefldary.  Web- 
ster Is  shown  to  be  wttbont  property  and  th« 
bnahieas  la  really  for  the  benefit  of  his  firm 
and  himaidf.  He  notified  the  rnvjot  that  he 
was  going  to  "back  np"  Webster  In  the  sale 
of  liquor  in  Union  Olty.  and  had  plenty  of 
money,  and,  when  told  tbat  he  eonld  not 
lie  in  Jan  for  him  as  the  reanlt  of  the  sale 
of  liQnor,  he  replied  that  be  would  not  object 
to  It.  and  was  cautioned  1^  the  mayor  that 
such  would  be  the  probable  result  of  bis 
nets.  HellbronnOT  did  most  of  the  talking, 
and  Webster  bat  little,  acept  to  assure  the 
mayor:  "We  are  going  to  give  you  a  mn 
tor  your  money.**  It  does  not  matter  that  the 
sale  was  made  in  Webster's  name.  Under  the 
Cacti,  he  waa  really  the  aooompllce  of  Hell- 
bronner,  who  was  present,  aiding  and  abet- 
ting. If  Webster  is  guilty,  so  Is  Heilbrumer. 
This  Is  so  legally,  and  sllll  more  so  morally. 
Atkbis  T.  State,  86  Tenn.  476,  82  a  W.  SSI; 
Swift  T.  State,  108  Tenn.  610,  09  B.  W.  826; 
State  T.  Bonner,  2  Head.  186. 

For  the  reasons  stated,  we  are  satisfied 
the  conviction  of  both  Webster  and  Helltmm- 
ner  Is  correct,  and  the  Judgment  Is  afilrmed, 
with  coats. 

There  are  several  minor  exceptions  to  testl- 
mony  and  charge,  none  of  which  are  well 
made,  and  It  Is  not  necessary  to  pass  upon 
them  In  a  written  opinion. 

The  holding  In  this  case  la  a  determination 
ot  the  cases  of  State  t.  Roy  Webster  and 
State  T.  Samuel  Redfean;  the  latter  from  the 
Hardeman  state  docket 

Judgments  In  an  the  cases  are  affirmed. 

BEARD.  O.  J.,  and  SHIELDS,  J.,  do  not 
CMicnr  In  tbls  opinion  as  to  tlie  constmction 
of  the  act  <tf  19(9,  but  are  of  cvlnion  the  ex- 
ception in  the  act  of  18B9  In  favor  of  exist- 
ing licenses  was  Intended  to  be,  and  was, 
brought  forward  Into  and  made  part  ct  the 
act  of  190S. 


THOMAS  T.  STATE, 

(Supreme  Coart  of  Teunessee.  Joly  2S,  1903.) 

CRIMINAL  LAW— NEW  TRIAL-JURORS-DIS- 
QDALIFI0ATI0N-OBJKCTION&-TIMS 
— APPBAL-riNDINQ. 

1.  Where  the  finding  of  a  trial  judge  on  a 
motion  for  new  trial  that  certain  jurors,  claimed 
to  have  been  distiuatified  by  reason  of  previous 
opinions  formed  and  expreraed  against  accused, 
were  competent,  was  snatained  by  material  evi- 
dence, sach  finding  will  not  be  reversed  on  ap- 
peal. 

2.  Where,  on  an  application  for  a  new  trial 
en  the  ground  tiiat  certain  jurors  were  disqual- 
ified, there  was  no  showing  that  the  alleged  dis- 
qualification was  unknown  to  defendant  or  his 
counsel  when  the  jurors  were  sworn,  or  at  any 
time  before  verdict,  and  such  disqualification 
was  not  called  to  the  attention  of  the  court 
until  after  Terdlct,  a  new  trial  win  not  be 
granted. 

f  t.  Sm  Criminal  Law,  voL  U,  Cent.  Dig.  I  an. 
75  S.W.— 


Bhror  to  Circuit  Court,  Itenry  Comity;  Sam 
Holding,  Jn^cft. 

John  W.  Thomas  was  convlelsd  of  volon- 
tarymsnriaus^ter,  and  brings  error.  Affirmed. 

Dinning  ft  Dinning,  Figures  &  Padgett 
Greenlaw  ft  Whitthome,  J.  G.  Voorhees,  and 
J.  A.  Smlser.  for  plaintiff  In  error.  Cbas.  T. 
Gates,  Jr.,  Atty.  Gen.,  Moore  ft  Wells,  and 
Owens  ft  Smith,  for  tiie  States 

SHIELDS,  J.  John  W.  Thomas,  plaintiff 

In  error,  was  convicted  of  voluntary  man- 
slaughter upon  trial  In  drcult  oonrt  of  Uan- 
ry  county,  and  his  punishment  find  at  six 
years'  omflnement  In  the  penitentiary,  and 
from  the  Judgment  vpoa  this  verdict  he  has 
prosecuted  an  appeal  In  the  nature  of  a  writ 
of  error  to  this  oonrt 

Upon  the  hearing  of  the  motion  to  set  the 
verdict  aside  and  grant  him  a  new  trial  tbe 
idalntlff  in  error  introduced  before  the  court 
evidence  tending  to  show  that  four  of  the 
Jurors  trying  tlie  case  had  previously  formed 
and  &q>res8ed  Clintons  unfavorable  to  him 
upon  the  question  of  his  guilt  or  Innocence 
of  the  charge  preferred  against  him,  and 
were  not  such  fair  and  Impartial  Jurors  as  he 
was  entitled  to  be  tried  by  under  the  law. 
This  is  a  serious  assault  upon- the  Integrity 
of  the  verdict  of  a  Jury  and  the  Juf^ent  of 
the  court  thereon,  and  whmever  made  with 
merit  Is  entitled  to  the  most  (nrefnl  consid- 
eration. Tlie  Constitution  guaranties  to  ev* 
ery  one  accused  of  crime  the  r^bt  of  trial  by 
an  impartial  Jury,  and  It  Is  tbe  duty  ot  the 
courts  to  see  that  this  right  is  not  denied. 
The  Constitution  also  provides  for  the  crea- 
tion of  the  courts  which  shall  have  Jurisdic- 
tion to  conduct  trials  of  all  charged  with 
criminal  offenses,  direct  the  procedure  and 
order  of  trial,  and  protect  them  In  their 
rights.  Circuit  conrtB  are  specially  provided 
'  for  by  the  Constitution,  and  are  courts'  of  a 
!  hish  order,  conducted  upon  well-regulated 
principles  and  rules  of  practice  certain  in 
their  enforcement,  and  have  from  the  organ- 
ization of  this  state  been  vested  with  juris- 
diction of  all  criminal  offenses.  The  Jud^oR 
of  these  courts  are  of  necessity  and  with 
great  propriety  given  much  discretion  In  the 
conduct  of  trials  therein,  and  Its  exercise 
will  not  be  Interfered  with  except  In  cases 
where  It  Is  clearly  made  to  appear  it  has 
been  abused.  Jurors  are  elected,  Impaneled 
and  sworn,  and  the  trial  conducted  under 
I  their  Immediate  direction;  and  upon  all  mo- 
t  tlons  for  new  trials  they  have  the  witnosaes 
I  in  relation  to  the  new  matter  relied  upon  be- 
fore them— the  better  practice  being  to  ex- 
amine them  In  open  coxiri— and  can  observe 
I  their  mimner  of  testifying,  see  the  truth,  and 
determine  the  matter  correctly  than  this 
court  can  from  the  manner  In  which  the  case 
is  presented  to  It  In  a  bill  of  exceptions. 
Therefore  every  presumption  Is  made  In  fav- 
or of  the  regnlarity  of  tbe  proceedings  of  tri- 
als in  those  courts.  Including  the  qualiflca- 
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tioni  of  Jnrotfe  HectM  bj  the  partlea  uid  toi- 
paneled  by  the  Judges  In  such  matters.  TItii 
makes  It  necMBRTy  and  bigtaly  proper  that 
tile  flndings  of  the  trial  judgee  upon  all  qnes* 
tloDB  of  fact  tbat  arise  upon  motions  for  new 
trials  should  be  given  tbe  same  force  and  ef- 
fect as  In  cases  tried  by  tbem  on  tbe  ffletltil 
or  the  findings  of  juries,  and  Is  alwtiys 
done.  These  principles  are  ■Well  settled  by  S 
loug  line  of  decisions  of  this  court.  We  will 
only  cite  some  of  tbem:  Mann  t.  State,  3 
Head,  873;  CollihS  t.  Statey  15  Le*.  68;  King 
T.  State,  ei  Tenu.  €17.  80  8.  W.  169(  Bliia 
V.  State,  92  TeAh.  100,  20  8.  W.  BOft  Xh« 
question  hetc  made  opoa  fotir  «f  the  Jnrora 
trying  the  plaintiff  Id  error  -wm  fttlly  Uitm- 
tlgated  by  the  trial  Judge,  tfae  JtirAn  exaio* 
Ined,  tbe  evidence  beard  for  and  a^i&at  the 
charges  made  against  Hient  add  dpon  Utt 
whole  record  thus  Inade  the  drcnilt  Jodfe 
fouud,  his  special  finding  to  tfaat  effect  a^ 
pearldg  In  the  record,  that  tbe  cbat^  tibat 
the  Jurors  were  not  Impartial,  and  were  Ale- 
qualified  on  acoouht  of  preflovs  tiplaioM 
formed  add  erpreseed,  was  not  snetalnM, 
but,  on  the  contrary,  it  Was  found  tbtt  uld 
jurors  were  qualified  and  compet^t,  antt 
such  as  the  law  guaranties  to  the  plaintiff  to 
error:  and  there  Is  material  evld^ce  t»  sos- 
tain  this  finding.  Tbe  law,  as  we  have  saM, 
Is  well  settled  tbat  upon  all  quMtioM  of 
fact  tried  by  a  trial  judge  «pon  a  motioit 
for  a  new  trial  his  findings  are  entitled  to 
llie  weight  of  a  verdict  of  a  Jury*  and  Will 
not  be  disturbed  when  there  Is  material  ev- 
idence in  the  record  td  support  them,  as  in 
this  case.  Rynn  t.  State,  97  Tenn.  fill,  86 
S.  W.  980. 

Further,  It  does  not  appear  by  affidnTits  of 
the  plaintiff  in  error,  or  of  his  counsel,  or 
otherwise,  that  the  alleged  dlaqnallflcation 
of  tbe  Jurors  attacked  was  unknown  to  tbem 
when  tbey  were  sworn,  or  at  other  times  be- 
fore the  verdict  was  rendered,  or  tfaat  be  call- 
ed the  attention  of  the  court  to  tbelr  tiisquali- 
Qcation  as  soon  as  he  received  tbe  Informa- 
tion. This  is  necessary  in  all  oases  where 
new  trials  are  asked  upon  account  of  the 
misconduct  or  disqualification  of  jurors.  Pap- 
ties  cannot  knowingly  permit  lacompeteat 
jurors  to  try  their  cases,  and  then  take  ad- 
vantage of  tbe  Incompetency  when  tbe  ver- 
dict is  adverse  to  the&i.  Th^  cannot  experi- 
ment with  the  courts  In  this  way,  bat  must 
call  tbe  attention  of  the  trial  Judge  to  the 
facts  in  the  proper  manner  at  tfae  earliest  op- 
portunity, or  they  will  be  held  to  have  waiv- 
ed the  disqualification.  Atta<^a  upon  jurors 
after  adverse  verdicts  are  said  by  Judge 
Oarutbers  in  Mann  v.  State,  supra,  to  be  the 
last  resort  of  tbe  worst  of  criminals,  and  will 
always  be  closely  scrutinized,  and  required 
to  be  cleariy  made  out  to  be  effective.  Tbe 
presumption  Is  In  favor  of  the  qaalificatloB 
of  the  Jurors  and  of  the  regularity  of  trials, 
and  this  presumption  must  be  overcome  toy 
clear  and  competent  evidence  before  a  mo- 
tion toe  a  new  trial  wiH  be  aOowed  fer  l^ese 


reasMM.  Ttda  asalgmnoit  «f  error  ntust  be 
oTMTuled.  Other  asslgnmentB  oC  enor  ware 
dit^iosed  of  la  an  onl  ovtolon. 
Jndgraeot  afBrmad. 


WILKIN8  M  41.  V.  CHICAGO,  ST.  L.  &  N. 

O.  B.  OO.  et  al. 
(BuprotM  OooH  Of  TMbnatsee.  Jons  22,  11*03.) 

MtMlClPAL  CORPORATIONS  -  DEDICATION  - 

SBBS  OiT  PROPBRTT— STARS  DECISIS— IN- 
;inction-personaL  atOHTs. 

1.  Where  the  Supreme  Court  has  decided  that 
a  city  Was  not  bound  by  a  designation  indicat- 
ing the  WW  for  which  dedicated  proptarty  was 
iatCDded  by  tbe  original  preprietozs,  and  tbe 
deoisioD  has  been  acquiesced  in  for  80  years, 
abd  ffeflted,  as  respects  the  particular  land,  as 
estebrablbg  a  ral«  of  inraperty,  n  tbe  faith 
of  Whidi  rWUl  taVB  been  scqafred,  it  will  not 
be  distorbed  oo  a  bill  by  wopert?  owners  seek- 
ing to  enjoin  contracts  of  the  city,  affecting 
the  property,  on  the  gtoand  that  the  city  m 
retipecC  le  K  sustains  tewwdfl  comtrieinants  the 
relation  Of  irQttee. 

S.  Property  owners,  having  bo  special  or  pe- 
culiar interest  different  from  that  of  other  in- 
habitants of  a  city  aa  to  the  ptflod  of  time  for 
wliicfa  dty  oontncts  eactendt  cannot  restrain 
the  Mecutiob  ef  the  watrSota  becaaae  tih^  are 


for  too  long  a  time. 
S.  Propel^ 


.  ownen,  who  own  no  property 
abutting  on  a  street  about  to  be  closed  by  a 
contract  with  the  city  affecting  the  street,  bara 
no  Bpeclbl  or  pecanar  interest  authorizing  tbem 
to  Kstralb  tM  etectttion  of  the  contract. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chaacellor. 

Bin  by  W.  O.  Wllklns  and  others  against 
the  Chicago,  8t  Lonfe  &  New  Orleans  Rail- 
road Company  and  others  to  restrain  tbe 
execution  of  certain  contracts  between  tfae 
city  of  Mempbls  and  ttie  other  def«adants. 
as  diverting  property  to  a  use  different  from 
tbat  M  which  it  was  deOlcateid.  Frona  a  de- 
cree for  deftttdanta,  oMiplislDaats  ai^eaL 
Aansed. 

Carroll,  McKeDar  ft  Bvlllngton,  (cr  appel- 
lants. 3.  VC.  Dickinson,  Cooper,  Himfa  & 
Coop«r,  ud  W.  B.  Henderson,  tat  appdlees. 

NEIL,  7.  The  case  comes  before  u  on 
bin  and  demurrer.  The  allegations  of  tbe 
bill  necessaiT  to  be  noted  are  tbe  following: 

That  the  city  of  Memphis  as  originally  laM 
out  was  the  west  part  of  the  Rice  ^nt;  and 
its  site  appeared  as  a  tewn  reserve  ca  •  plat 
attached  to  the  deed  of  p&rtltlon  between  the 
ptoJiHrletorb  of  tbat  grant,  'tPbich  was  erorreyed 
on  tbe  S8tb  day  of  ^idy,  IfidO^  «s  appears  of 
record  In  tte  ve^attff't  «moe  cV  Sbelby  coun- 
ty; that  the  plat  ot  mttp^  as  orlglnany  !ald  ont 
in  1819,  showed  between  Bayou  Gayoso  on 
the  north  and  f  acicson  street  on  the  wmth  an 
area  or  (rttlp  of  ground  desisted  as  a  pabnc 
landing,  and  between  Jackson  street  on  the 
north  a«id  Union  eto«et  and  Howard  Bow  on 
the  soutkt  and  Ktisslsslppl  Row  (now  Froot 
street)  on  tfae  east  and  tbe  bank  of  ttie  Mis- 
sissippi river  on  the  west,  a  strip  of  land 

1<.  Sm  iitfuncUon,  v<H.  17.  Cntt  Dtc.  I  aOS. 
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dMlgiMted  M  ttie  "PnttHe  Promenade.''  and 
that  these  words  indicated  nnmlatakably  the 
piupoBe  of  the  pfoprlet<«a;  that  tbiu  map 
tbey  dedicated  the  eald  landing  and  promen- 
ade, as  well  as  the  stteets,  to  the  use  of  the 
pntdle,  and  that,  as  to  the  landing  and  tlw 
public  promenade,  the  purpose  Indicated  -was 
thst  they  were  not  to  be  diverted  to  other 
and  different  naes  Hian  these  thus  spedflcally 
Indicated  flie  nee  of  the  words  tiiem- 
sehrasL 

That  prior  to  the  passage  of  the  taxing 
lUstrtet  act  ftjVTOTed  bj  the  Qoremx  on 
the  81st  of  Januarr,  187»  (Acts  1879,  p.  16, 
c:  11).  the  mnnle^l  authorities  of  the  el^ 
Of  Memphis  made  no  grant  of  any  portion 
of  ttie  public  promenade  m  public  landing 
to  railroad  companies  for  stations  or  depot 
purposes,  save  only  In  the  lease  to  the  Hem- 
lAls  A  Litfie  Bock  Raltroad  Oompuiy.  as 
reorganised,  of  certain  portions  of  the  wharf, 
and  ot  the  center  landing:  . 

That  this  lease  was  recognized  by  the  tex- 
tog  district  goremment.  by  a  contract  dated 
the  9th  day  ftf  September,  18S0. 

That  iHlor  to  this  recognition  the  Bftoals- 
sli^  St  Tennessee  Ballroad  Company,  a  coi> 
poratlon  under  the  laws  at  Tennessee  and 
Mississippi,  by  an  agreement  of  date  June 
21,  1880,  between  It  and  the  taxing  district 
of  Shelt^  county,  claimed  to  acquire  a  rlKht 
to  lay  dowu  and  nulntaln,  from  that  date, 
a  single  railroad  tractc,  beginning  at  a  point 
Id  the  south  side  of  Calhoun  street,  ex- 
tendli^  flience,  crossing  the  north  side  of 
Calhoun  street;  thence  northwestwardly 
through  private  property  to  the  south  side 
of  an  alley  between  Calhoun  street  and 

 ;   thoice  crossing  said  aUey, 

parallel  with  Main  street,  to  the  south  side 
ot  Bntltt  Street;  thence  crossing  Butler 
street  at  about  24S  feet  west  of  Main  street; 
.  and  thence  as  set  fwth  In  the  contract  ex- 
hibited with  the  bin. 

That  the  taxing  district  attempted .  to 
grant  to  the  MisslBBippI  &  Tennessee  Ball- 
road  Company  the  right  to  operate  a  branch 
track  to  connect  the  main  track  with  the 
tmefea  of  the  Memphis  A  Charleston  Ballroad 
Company  over  the  public  grounds  between 
Adams  and  Poi^  streets,  which  by  tiie 
terms  of  the  contract  was  to  terminate  at 
the  end  of  40  yean  fnnn  Iti  date. 

That  the  third  clause  of  this  agreement 
was  in  the  following  words;  right  of 

way  and  occupancy  hcsreln  granted  to  the 
railroad  company  for  the  construction  and 
opOTatlon  of  aald  onion  passeimrer  and  freight 
railroad  shall  Include  cmiy  so  much  of  the  , 
streete,  alleys,  and  public  grounds  as  may  | 
be  occupied  by  the  embankments,  excava-  i 
tloBS,  tracks,  and  bridges  of  the  main  track  ' 
and  branches  herein  spedfled;  the  taxing  ' 
district  only  granting  ibe  tight  of  way  over 
puhUc  i^nperty,  and  none  other." 

That  afterwards,  on  the  let  day  <tf  8ep- 
twnber,  18S0,  the  Memphis,  Paducah  ft 
Northern  Ballroad  Company  altered  Into  k 


contract  with  the  taxing  dhttxlct,  whereby 
the  munldpallly  granted  a  lease  tor  a  tmSt 
tor  the  period  of  Ave  years,  and  also  the 
right  to  erect  a  tempomry  wooden  depot 
bnUdmg  on  the  Mlowlng  ^ece  of  ground 
to  wit,  that  certain  portion  of  the  ilver  onwt 
bounded  on  the  east  by  Front  Row,  on  the 
strath  by  Poplar  street,  on  the  west  by 
Promenade  street,  on  the  nofth  by  'Exsikm.nga 
street,  beti«  a  strip  of  laud  about  M  fset 
In  width  by  2S0  feet  in  length. 

That  aftowardEv  oo  ttie  26th  of  April.  1881, 
the  mtmldpallty  entercd  Into  anoHier  cofr 
tract  with  the  last-named  rallnad  company, 
wheraby,  among  otfaw  tUngs,  It  mdertook 
to  lease  to  Qie  said  company,  fbr  the  tenn 
of  60  years,  fimn  the  Ist  day  at  May,  ISSt, 
to  the  1st  day  of  May,  19M,  qptm  certaki 
oondlthms  set  forth,  the  following  pnbUe 
property:  *rrhoee  lots  of  gronnd  on  the  river 
front,  lying  on  the  east  of  nnmenade  street, 
and  on  the  west  of  Frmt  street,  being 
bounded  by  Promenade  street  en  fbe  west, 
Front  street  on  the  east;  by  Market  street 
on  the  north  and  by  Poidar  street -on  the 
south:  and  those  other  lots,  bounded  on  ttie 
north  by  tTnlon  street,  on  tba  south 
Beale  street,  on  the  east  by  OUnton  street, 
and  on  the  west  by  the  line  ot  the  Mlssli^ 
slppl  A  Tennessee  Ballroad  extension;  and 
also  granted,  or  attempted  to  grant,  t»  said 
railroad  company  the  right  and  privilege  of 
laying  down,  maintaining,  and  operating  Ite 
tracks  over  and  through  said  premises  south 
of  Market  street,  across  said  Market  street, 
upon  or  under  Ihromenade  street  to  Auction 
street,  and  tiienee  ccntlnuing  north  on  that 
line  to  Bayon  Oayoso,  and  along  Promenade 
south  to  Bfarket  street,  to  the  southern  llmtt 
of  the  premises  leased,  on  Pojdar  to  Wash- 
ington street,  with  the  privilege  ot  extoidlng 
Ite  main  line  and  side  tracks  not  mora  than 
time,  over  and  across  said  flrst  dncribed 
premises,  and  over  the  squara  smith  of 
lar  street  to  Washington." 

That  1^  the  second  clause  of  the  contract 
Just  referred  to  It  was  provided  as  ft^owa: 
*'And  upon  said  prnnlBea  so  leased  to  the 
aforesaid,  the  second  party,  Ite  saceeum 
or  assigns,  may  erect  such  substantial  brick, 
stone,  or  iron  dcqpote  for  freight  and  pas- 
senger uses,  and  such  platforms,  main  and 
side  tracks,  and  such  ususl  apportenances, 
as  they  may  deem  iwoper  for  the  transactlw 
<tf  tiielr  said  business,  and  shall  remove  the 
banks  or  bluffs  on  said  ground  south  of 
TTnlon  street  so  as  to  bring  the  same  to  the 
grade  of  Clinton  street  or  tbe  levee;  but  all 
these  mattera  are  always  to  be  undw  the 
supervision  of  the  dlatrict  engineer." 

That  by  this  contract  it  was  expressly 
provided  that  it  was  to  determine  whenever 
the  said  leased  premises  ceased  to  be  used 
for  railroad  purposes  by  the  nllraad  com- 
pany, ito  sneeesBors  and  as^gns. 

That  the  successor  to  the  Men^hls,  Psd»- 
cab  &  Northern  Ballroad  Company  construct- 
ed a  passenger  depot  on  the  leased  premiss^ 
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and  closed  up  all  the  streets  leading  from 
tbe  northern  portion  of  the  city  to  the  river 
except  Poplar  street,  and  rendered  Poplar 
street,  between  Front  street  and  tbe  rlrer, 
practically  nseless  by  reason  of  the  opera- 
tion of  the  cars  over  and  storage  upon  its 
tracks  on  the  river  front;  that  these  tracks 
are  over  tbe  public  promenade  and  pnbUc 
landing  before  referred  to. 

That  on  the  20tb  of  March,  1883,  the  mn- 
nlclpallty  attempted  to  enter  into  another 
contract  with  tbe  Illinois  Central  Ballroad 
Company  (the  snccecisor  to  the  roa^  prev- 
loualy  mentioned,  except  the  M.  &  L.  Rail- 
road Company)  for  a  period  of  16  years,  dur- 
ing which  time  It  purported  to  grant  to  that 
company,  for  an  annual  rental  of  fSOO.  tbe 
right  to  the  use  of  Georgia  street  tor  the 
purpose  of  maintatnlng  its  then  present  and 
any  additional  tracks  thereon,  and  that  the 
contract  ^rdVided  for  the  erectton  of  a  foot 
passenger  bridge. 

That  on  tbe  25th  day  of  March,  1895,  and 
during  tbe  years  1800  and  1902,  tbe  munici- 
pality entered  iQto  contracts  wltb  other  rail- 
road companies  (the  Kansas  City,  Sprlng- 
tield  &  Memphis  Railway  Company,  the 
Union  Railway  Company,  and  the  Little 
Rock.  Charleston  &  Memphis  Railroad  Com- 
pany), none  of  which  are  made  defendants 
to  the  bin,  whereby  these  companies  were 
allowed  the  privilege  or  rigbt  of  building  and 
operating  tracks  upon  the  said  strip  of  ground 
known  as  the  "Public  Promenade"  and  the 
"Landing." 

That,  "notwithstanding  these  several  legis- 
lative concessions,  and  the  occupation  of  pub- 
lic property  under  them,  tbe  defendants  the 
Chicago,  St.  Louis  &  New  Orleans  Railroad 
Company  and  the  Illinois  Central  Railroad 
Company  were  not  satlafled  with  the  munifi- 
cent donations  of  public  property  to  them, 
but  desired  other  and  further  gratuities,  rea- 
sonably worth  upwards  of  one  million  dol- 
lars, and  consequently,  on  or  about  tbe  0th 
of  June  last  (1902),  addressed  a  petition  of 
nine  paragraphs  to  the  legislative  council  of 
the  city  of  Mempbls,  and  therein  prayed  for 
tbe  additional  privileges  desired  by  tbem; 
tbat  they  are  substantially:  (1)  for  authority 
to  abandon  tbe  use  of  Poplar  Street  Station, 
and  to  authorise  tbe  premises  to  be) put  to 
any  railroad  uses  for  which  they  might  be 
fitted;  (2)  tor  tbe  extensitni  of  the  three 
several  contracta  mentioned  in  the  aforesaid 
petition  for  a  i»eriod  of  time  tbat  will  prob- 
ably continue  beyond  the  life  of  the  present 
Inhabitants  of  the  dty  of  Memphis;  dB)  for 
the  right  to  lay  and  maintain  such  other 
tracks  on  Senatobla  street  aa  may  be  found 
convenient;  (4)  to  cross  Oalhoun  street;  (5) 
to  lay  an  additional  track  across  Butler 
street,  Shelby  and  l^reieTant  streets,  and  all 
interveninf  Blleya;  to  conn«A  with  the  ex- 
Isting  tracks  on  Tennessee  street,  between 
Trezevant  and  HuUng  streets." 

That,  unless  restrained  by  Injunction,  the 
prayer  of  the  above-mentloiud  petltlim  will 


be  granted,  and  -all  tbe  rigbti  and  privileges 
therein  sought  to  be  obtained  will  be  con- 
ferred upon  tbe  defendant  railroad  com- 
panies, and  tbat  this  grant  will  be  of  such 
serious  moment  tbat  It  will  operate  to  de- 
stroy the  public  landing,  tbe  public  prome- 
nade, and  the  use  and  occupation  of  several 
of  the  highways  of  tbe  city  of  Memphis,  fOT 
any  purpose  other  than  railroad  purposes. 

The  complainants  are  W.  G.  WllkinB  and 
26  other  resldente  of  tbe  city  of  Memphis, 
and  the  defendants  are  the  Chicago,  Bt  Loula 
&  New  Orleaus  Railroad  Company,  the  Illi- 
nola  Central  Railroad  0>mpany,  the  city  of 
Memphis,  and  its  board  of  police  and  fire 
commissioners,  and  its  board  of  supervisors 
of  public  works,  tbe  two  composing  Qie  te^s- 
lative  council  of  tbe  city. 

The  complainants  describe  themselves  in 
tbe  bill,  and  their  interests  to  be  affected  by 
tbe  matters  complatoed  of,  as  follows:  "That 
they  are  severally  property  owners  and  tax- 
payers In  tbe  city  of  Memphis,  couuty  of 
Shelby,  and  state  of  Tennessee;  that  their 
property  consists  in  part  of  real  estate  which 
is  situated  north  of  Union  street,  in  tbe  dty 
of  Memphis,  and  on  Front  street,  between 
Union  and  Auction  streets,  some  of  It  lying 
Immediately  east  of  the  depot  heretoafter 
more  particularly  described,  and  all  of  said 
property,  in  so  far  as  its  uses  are  concerned, 
and  its  rental  value,  directly  affected  by  tbe 
administration  of  the  municipal  antborltiea 
of  the  city  of  Memphis,  of  the  trust  herein- 
after to  be  more  specifically  set  forth." 

Speaking  further  to  the  totereat  of  the 
compIaloantB,  tbe  bill  alleges:  "That  Just 
prior  to  these  contracts  the  bualneas  bouses 
on  Front  street  yielded  large  and  remunera- 
tive rents.  Tbe  property  was  eneedlnsly 
valuable,  occupied  by  some  of  the  latest 
merchants  in  tbe  city,  who  had  a  remunera- 
tive trade,  and  the  streets  tbat  were  closed, 
and  injuriously  affected  through  tbe  railroad 
operation  under  the  aforesaid  agreementa.  af- 
forded every  facility  for  the  passage  of 
freights  from  said  business  bouses,  both  on 
Front  street  to  the  river,  and  from  tbe  land- 
tog  to  said  business  bouses.  After  the  con- 
tracts were  made,  tbe  railroads  severally  and 
exclusively  occupied  with  their  tracks  part 
of  the  landtog  and  public  promraade." 

Again,  speaking  of  the  petitton  filed  by  the 
defendant  companies  with  the  municipal  au- 
tborltlea.  It  la  said  tbat,  if  this  to  granted 
by  the  city,  such  action  "will  produce  an 
irreparable  Injury  to  tbem.  In  that  it  will 
transfer  and  divert  trade  and  traffic,  and 
rendw  the  use  of  tbe  property  leas  desirable, 
and  reduce  the  rental  value  thereof,  wilbont 
affecting  the  asseasment  value  thereof." 

The  charges  of  the  bill  In  req;iect  of  the 
trust  are,  to  substance,  that,  by  virtue  of  tS» 
plat  or  map  which  tlw  orlgliial  impxietors 
caused  to  be  prepared  and  registered,  con- 
taining tbe  situs  of  tbe  town  or  future  dty, 
llie  Btreeta,  tbe  squares,  the  promenade,  and 
the  landing  appearing  tbereon  wen  ded(- 
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cated  to  tbe  public  me,  and  that  a  tnut  was 
tbereb7  created  for  tiie  beDeflt  of  tbe  dtl- 
aens  of  MempbU,  of  whicb  tniat  tbe  ma- 
nidpfiUty  became  tbe  troatee;  tbat  tbia  trust 
particularly  affected  tbe  public  landing  and 
tbe  public  promenade,  In  that  ttiey  were  by 
■nch  dedication  devoted  for  all  time  to  tbe 
uses  indicated  by  tbls  dealgnatlon. 

There  la  alao  filed  with  tha  bill  an  exhibit 
dated  on  the  ISth  of  S^rtemb^,  1828,  sev- 
eral years  after  tbe  original  dedication,  which 
purports  to  explain  the  purpoaea  of  the  orlg- 
Inal  proprtetora  in  making  the  original  dedi- 
cation, and  to  remove  doubta  which  It  states 
had  arisen  In  resjwct  of  that  purpose.  Touch- 
ing the  streets  and  alleys,  It  la  said  In  thla 
instrument  that  It  was  the  purpose  of  tbe 
proprietors  tbat  they  aliould  alwaya  remain 
public  atreeta  and  alleys,  and  subject  to  the 
same  regulations  that  all  streete  and  alleys 
an  subject  to  in  towna  or  dtlea.  In  respect 
of  tbe  promenade,  the  following  laogoage 
occurs:  "In  relatlcm  to  the  piece  of  ground 
laid  off  and  called  ttie  Tromoiade,'  said  pro- 
prietors say  that  it  iraa  their  orliflnal  biten- 
tlon,  is  now.  and  forever  will  be,  that  tbe 
said  public  ground  [be]  for  such  use  only  as 
the  said  word  Imports,  to  iridch  heretofore, 
by  ttieir  acts  for  that  purpose,  it  waa  con- 
ceived all  right  was  relinquished,  for  them- 
Belves,  tbelr  heirs,  etc.;  and  It  is  hereby  ex- 
preesly  declared,  in  conformity  vritta  such  In- 
tention, that  we,  tor  ourselves,  helrst  and  as- 
signs, forever  rellnqalsb  all  dainu  to  the 
said  piece  of  ground  called  'PronMuade^  for 
the  purpose  above  mentioned.  But  nothing 
herein  contained  as  to  tbe  promenade  diall 
be  or  bar  tbe  town  from  authorizing  one  or 
more  ferries  to  be  kept  by  the  representative 
proprietors,  their  heirs  or  assigns,  opposite 
said  promenade,  and  south  of  any  of  the 
cross  streets  on  the  Mississippi  Row.*'  As 
to  the  public  landing,  It  was  said  In  this  In- 
stnunent:  "It  waa  the  original  Intention  of 
the  proprleton  that  there  should  on  said 
ground  forever  be  a  landing  or  landings  for 
public  purposes  of  negottatlon  or  trade,  and 
that  tiie  same  should  be  forever  enjoyed  for 
these  purposes,  obligatory  on  tiiemsdves, 
their  heirs  and  assigns,  but  all  other  rights 
not  inconsistent  with  tbe  above  public  rights 
Inddent  to  the  aforesaid  It  was  never  the 
intention  of  tbe  proprietors  to  part  with,  such 
aa  keeping  a  ferry  or  ferries  on  any  of  tbe 
public  grouiida,  an  exclusive  right  which 
they  have  alwaya  held  sacred,  and  never  In- 
tended to  part  with  In  whole  or  in  part" 
This  Instrument  was  signed  by  John  Ovo:- 
ton,  one  of  tbe  original  proprietors,  and  by 
John  a  McLemore,  Oeo.  Wincbester,  and 
'William  Winchester,  the  latter  described  aa 
'^rvivlng  owner." 

It  is  charged  that  the  contracts  betore  men- 
tioned constituted  a  diversion  of  this  prop- 
erty to  a  use  wholly  different  from  that  to 
whicb  It  was  dedicated,  and  constituted  a 
breach  of  duty  on  the  part  of  the  trustee. 

It  U  insist  in  the  bill  that  the  compUin- 


ante  have  the  right  to  come  before  the  court 
in  the  presMit  proceeding  and  have  tbe 
breaches  of  tmst  complained  of  cwvected, 
and  further  breaches  restrained. 

In  req;»ect  of  tbe  depot  complained  of  In 
the  bill,  it  la  alleged:  "The  owners  of  the 
pnqwrty  contiguous  thereto,  prior  to  the  erec- 
tion of  said  d^t  took  no  steps  In  the  prem- 
ises, donbtleaa  misled  by  the  clause  In  the 
stipulation  which  referred  to  the  farther  con- 
sideration of  a  greatiy  Increased  fadlity  for 
commerce  and  travel  resttlting  from  the  great 
eontlnnous  railway  connecting  from  Memphis 
to  the  Atlantic  Seaboard." 

It  is  durged  tbat  the  dty  of  Memphis, 
either  as  originally  constituted,  or  as  tbe  tax- 
ing district,  was  without  powa,  tiiroiVb  Ite 
legislative  council  or  otbwwlae,  to  make  these 
contracts  referred  to,  first,  because  such  ac- 
tion was  a  violation  of  the  tnut  under  whtdi 
tbe  pnqperty  passed  to  tbe  dty,  and,  secondly, 
because  It  had  no  authority  under  Ito  eharter 
to  make  such  contracts. 

The  defendant  companies  Interposed  the 
following  grounds  of  demurrer,  via.:  "(1) 
Tbat  tiie  several  contracte  and  ordinances  in 
the  Mil  of  complaint  set  forth  are  legal  and 
valid  contracts  and  ordinances,  and  within  the 
competency  of  the  leglalative  conndl  of  the 
dty  of  Memphis,  and  were  within  the  legal 
competency  of  the  taxing  district  of  Shelby 
county,  ite  predecessor,  to  make,  enter  upon, 
and  ordain.  0i)  Because  the  said  complaln- 
ante  In  the  said  bill  of  complaint  do  not  stend 
in  such  rdation  to  such  contracte  and  ordi- 
nances as  to  mtitle  them  in  law  to  call  Into 
question  the  validity  thereof.  (B)  Because  the 
said  contracte  and  ordlnancea,  if  illegal,  can 
be  challenged  and  brought  in  question  only 
by  the  public  authorities,  and  not  by  private 
Individuals.  (4)  Because  the  said  complain- 
ants, and  none  of  them,  bad  or  has  shown 
any  peculiar  and  particular  Injury  by  them, 
or  by  him  or  her,  suffered  and  sustained, 
which  entities  tbe  said  complainants,  or  dther 
of  them,  to  malnteln  the  bill  ot  complaint  In 
the  cause  exhibited.  (5)  Because  the  said 
complainants,  as  shown  by  the  bill,  have  ac- 
quiesced In  the  making  of  said  contracts  and 
ordinances,  in  the  bill  set  forth,  through  a 
long  period  of  time,  during  which  these  de- 
murrants, as  complainants  well  knew,  were 
expending  large  sums  of  money  upon  tbe 
faith  of  the  rights  granted  to  them  by  said 
contracte  and  ordlnancea,  whereby  the  said 
complainante  are  estopped  to  call  In  question 
tbe  validity  of  said  contracts  and  wdlnances. 
(6)  Because  complainante,  if  entitied  to  pro- 
ceed In  this  honorable  court  touching  the  mat- 
ters In  tbe  bill  set  forth,  have  been  guilty  of 
laches,  and  have  lost  the  right.  If  ever  It  ex- 
isted, to  call  in  question  the  validity  of  said 
contracts  and  ordinances,  by  the  lapse  of 
time." 

The  dty  of  Memphis  joined  In  all  of  these 
demurrers,  except  the  fifth  and  sixth. 

The  chancdlor  sustained  tbe  demurrer  and 
dlamlssed  the  UU,  wbonnpon^  complatai- 
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auw  ai^ealed  to  tbts  court,  and  have  acrigned 
«cron. 

Elaborate  and  very  able  btieta  have  been 
.  filed  upon  btrtli  rides,  and  we  have  glTen  to 
tlie  case  tbe  care  and  attention  which  its  Im- 
portance required.  One  feature  of  the  catv 
that  should  be  noted  Is  that  In  tbelr  briefs 
and  printed  aivumaita  oounael  upon  the  re- 
spective aides  of  the  eaae  have  not  confined 
tbemaelTes  to  the  facts  set  forUi  in  the  bill, 
tout  have  referred  to  other  mattna,  which  are 
partly  mattos  of  which  the  court  can  talce 
Judicial  cognizance,  and  partly  facts  alleged 
to  be  well  known  ccmcemlng  tlis  potititm,  sit- 
uation, and  chaiactel-  of  tbe  property  In  oon- 
troverv,  althou^  petbaps  not  of  such  a  chav- 
acter  as  that  the  court  can  take  Judicial  notice 
«f  them. 

■  Oa  the  part  of  complainants  tbe  foUowlug 
matters  are  stated  which  are  partly  a  repetl- 
Uco  of  sone  aUegatlon  In  the  bill,  partly  ad- 
ditional matteES,  to  wit:  That  the  ^ndpal 
contract  of  which  comi^alttt  la  made  la  the 
ane  dated  July  31,  1902,  betweoi  the  city  of 
ICemphls  and  the  two  defendant  companies, 
by  which,  it  Is  said,  all  of  the  contracts  iped- 
fled  In  the  bill,  to  which  these  two  roads  are 
parties,  are  extended  so  as  to  expire  on  the 
1st  day  of  May,  lASQ;  that  by  that  contract 
tbe  two  ctnnpanlee  referred  to,  among  other 
things,  are  also  granted  the  privilege  of  cloataig 
tbe  following  streets,  vis..  Main,  from  tbe 
south  Bide  of  OlUiert  to  Walker  avenue,  west 
side  of  First  all^  to  Barton  avuiiie,  and  Main 
street  to  the  present  Illlnois  Central  yards. 
That  the  effect  of  Ihe  contxaet  Is  to  confirm 
all  of  the  rli^ta  and  privileges  tfawetofore 
granted  under  tbe  contracts,  which  It  enu- 
merates, until  May  1, 1886.  That  among  the 
contracts  thus  confirmed  is  one  dated  Atvnat 
lli,  1887.  by  which  the  dty  of  Memphis,  Oien 
the  taxing  district  granted  to  tbe  Newport 
News  &  MississlpEd  Valley  Company,  ita  sue- 
eessmv  and  assigns,  the  privilege  of  elostaig 
Oru-ton,  Concord,  Ja<Ason,  and  Maricet  streets 
from  the  west  line  of  Front  street  or  Cbl(to- 
saw  street  to  the  east  line  of  Promenade 
street  and  Promenade  street  north  of  Mariiet 
and  did  thereby  declare  that  said  streete  be 
slosed  tat  the  term  of  99  years  from  that  date, 
and  should  not  be  public  stieete  of  the  dty  of 
Memphis.  Ttiat  by  the  contract  tbe  Newport 
News  ft  Mleals^ppl  Valley  Company,  its  snc- 
eessors  and  assigns,  w«e  ^ven  the  further 
right  and  privilege  of  erecting  on  said  prem- 
ises, or  so  much  thereof  as  may  be  necessary 
therefor,  auch  substantial  and  commodious 
buildings  and  sheds,  of  stone,  Iwlck,  at  Iron, 
as  are  necessary  and  adaptable  to  such 
union  passenger  depot  uses  and  purposes,  and 
to  lay  down,  maintain,  and  operate  on  said 
premlseB  such  railroad  tracks  as  it  may  desire 
and  find  necessary  to  accommodate  the  busl- 
nesa  of  itself  and  other  railroads  now  or  here- 
Mtter  entering  tbe  city  at  sucb  union  panen- 
ger  depot  That  the  premises  are  described  in 
ttw  contract  of  date  August  15,  and  also  In  the 
contract  of  date  April  26,  1881,  and  are  be- 


tween Poplar  and  Market  streets  on  tbe  north 
and  south,  and  between  First  and  Promenade 
streets  on  the  east  and  weat  That  the  tax- 
ing dlatrict  leased  these  premtses,  by  ttie  am- 
tract  of  August  15th^  for  BO  years  tarn  the 
expiration  ot  the  term  of  tlie  lease  of  ^rll 
26th,  so  that  under  the  contEBct  of  April  2& 
1881,  the  term  wlU  expire  on  May  1. 19S6,  and 
by  the  contracts  of  July  Slst  and  Angnst  15th 
the  twm  was  extuided  to  May  1, 198a  Tba.t 
it  thus  appears  that  "tbe  trustees  at  tbe  pub- 
lic promenade  have  granted  a  use  of  a  part  of 
that  public  promenade  to  the  defendant  rail- 
road companies  for  a  torn  of  years,  extend- 
ing now  more  than  eighty-tliree  years,  these 
uses  being  wholly  Inoons Intent  with  and  de- 
structive ot  ttiat  partieuhur  uae  for  whkh 
the  public  promenade  was  donated." 

The  eomplalttanf  a  counsel  have  aln  inter- 
spersed through  the  pages  of  tiiekr  printed  ar^ 
gnment,  photographic  views,  as  foUowa: 
Three  views  of  different  portknB  of  Front 
street  vltb  corfCSsmidlBg  portioDS  of  the 
promenade  strip  oppoelte;  a  view  at  Jackson 
street  one  of  Cbe  d^wts  of  the  d^endant 
companies,  another  ot  tbe  depot  of  the  Choc- 
taw Company,  another  of  tbe  Choctaw  Depot 
and  tracta,  and  BtU  anottiar  of  the  prcaest 
landing. 

On  the  part  of  tte  defendants,  the  follow- 
tag  addltkmal  fiicta  not  contained  In  tiie  Mn 
are  broivl>t  fwward  tai  dielr  printed  argn- 
ments:  After  averring  that  the  oommmlal 
Interesto  of  the  dty  ot  Mem^ls  are  to  a  great 
extent  dQ>endent  upon  the  maintenance  of 
those  conditions  which  have  resulted  from  a 
slow  growth  and  development  of  the  means 
snd  thdllties  of  tranqwrtatimi  and  fflstrlbn- 
tion  of  tbe  vast  commerce  which  mores 
throng  that  dty,  and  after  recurring  to  the 
fact  that  the  bill  shows  that  for  more  than  2n 
years  tihe  local  authorities  have  by  contracts 
and  ordinances  permitted  railroad  tracks  and 
strnetnres  upon  those  portions  of  the  public 
im^rty  located  along  the  river  banks,  whldi 
are  noted  en  the  original  map  of  ttie  dty  of 
Memphis  as  **PnblIc  tondtog^  and  **PabIic 
Prommade,"  It  Is  averred:  That  of  the  rdne 
railroads  entering  the  dty,  the  MU  tAiows 
that  five  have  secured  privll^^  of  that 
character,  and  also  that  the  Union  Railroad 
Company,  ft  belt  line  connecting  sll  of  the 
railroads  with  each  other  and  with  the  vari- 
ous and  numeroos  manufacturing  establlah- 
mmita  In  Uie  dty,  has  been  granted  tbe  right 
to  run  Its  tracks  over  and  across  the  prom- 
enade and  public  landing,  and  that  the  map 
or  photographic  views  Introduced  by  com- 
plainant as  above  stated,  diow  the  physical 
conditions  now  existing  ahnvr  the  river  front 
a  general  statement  ct  wbh^  la  that  in  ad- 
dition to  the  structures  before  referred  to, 
d^Myta  and  tracks,  tiiere  are  nnmevona  other 
structures  upon  the  raid  ground  In  contro- 
versy. That  the  course  of  the  Mbiilsslppl 
rivCT  has  greatly  changed  since  the  original 
plat  was  made:  that  20  years  Qgo  deep  wstrr 
extended  as  far  north  as  Poplar  street  (that 
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is,  to  a  point  below  tbe  northeni  termlniu  of 
tbe  promenftde),  and  It  wba  aj^rebepded  that 
tbe  bloff  aoutb  of  and  near  tbat  street  would 
be  eaten  Into  by  the  current  of  the  ilver. 
Tbat  the  reretment  of  tbe  opporite  banjc  at 
HopeOeld,  by  the  XJvlted  States,  has  resQlted 
In  the  deposit  of  a  large  bar  extendloc  from 
the  month  of  Wolf  river  to  a  point  south 
of  Jefteraon  street  (a  point  scmth  of  tbe  north- 
ern terminus  of  the  *^nHnenade*ni.  That  It 
Is  probably  more  than  a  balf-mlle  front  Ote 
foot  of  pid  Poplar  street  to  the  river  across 
the  sand  bar.  That  ttiere  Is  no  public  land- 
ing north  of  JefEprson  street,  and  that 
throagbout  a  large  part  of  the  river  friKiti 
cotton  sheds  and  otbor  buildings  now  stand 
where  elevators  were  once  located.  Tbat  » 
square  of  the  old  promenate  Is  now  owned 
by  the  TTnJted  States,  and  tbv  p(vt  offlc9, 
customhouae,  and  courthoose  of  fbfi  fedi^ral 
government  ar»  located  thereon.  Tbati  Un- 
medlately  sonth  of  the  post  office,  anoQior 
square  1«  taken  up  by  the  public  X4brary, 
and  south  of  that  anotbo^  by  the  engine 
house  of  ono  of  the  fire  companieSi  That 
Front  street  vhldi  runs  eapt  Qt  the  old 
promenade,  la  aJmost  wholly  g^ven  vp  to 
wholesale  business  houses,  many  of  whlcb 
are  directly  connected  vlth  the  raOmadji  by 
switches,  by  m«ans  of  which  wr  load  lots 
of  height  an  received  and  delivered,  and  con- 
nection between  the  carriers  by  rail  and  by 
river  are  made  only  on  tbose  ground^  And 
tbat,  as  jRbowQ  by  the  exhibit^  there  Is  no 
other  locality  In  tbo  dty  where  such  connec- 
tion can  be  made.  That  from  north  to  soutti 
and  from  south  to  north,  over  a  part  of  the 
old  promenadOj  tbere  Is  probably  carriod  nuare 
than  twen^  tilmes  as  mucb  &«lght  as  goes 
out  and  comes  In  by  tbe  Jiver,  and  far  more 
In  a  single  busy  month  than  during  the  lives 
of  the  original  proprietors  cajne  In  and  went 
out  of  tbe  village  tbey  platted  In  1830.  That 
when  the  original  dedication  was  made,  the 
Chickasaw  Bluffs  extended  as  £er  norQi  as 
Jackson  street  on  the  bumedlate  river  ^nt, 
and  then  receded  « little  from  tbe  river.  That 
an  inspection  of  the  exhibit  to  the  bUl  wUl 
show  that  no  dedication  wbatev^  was  made 
fw  a  public  hin^ng  from  ^Tackson  sti^^et 
south.  Tbat  all  tbat  portion  of  tbe  river  was 
occupied  hy  «  preclpUovs  Muff,  asd  ttiat  It 
was  on  this  bluff  that  the  pnbJlc  promenade 
was  supposed  to  be  located.  Tbat  no  street 
whatever  Is  laid  off  on  the  map  mat  «iif  what 
tras  then  Mississippi  Bow.  and  wbl<4i  Is  now 
Front  street,  betwew  Jackson  street  on  the 
north  and  Tnlon  street  on  the  nouth.  That 
there  are  some  dotted  lines,  which  probably 
surest  stroUways  or  driveways,  but  t^at  ex- 
actly what  tbey  mean  ts  not  clear.  That, 
looking  At  this  exhibit  (the  plat  of  mO  filed 
with  tbe  bill),  It  4s  entirely  certain  tbat  on  the 
whole  of  what  Is  bow  the  river  front  ot 
phls  no  means  was  provided  for  the  commeree 
at  the  dty  to  jeacb  the  river.  That  tbe  public 
landing  <hi  tbat  plat  lies  entirely  north  of 
Jackson  street  (wfalcih  marks  the  northern 


limit  ot  the  promenade),  and  Is  now  entirely 
useless  for  commercial  purposes.  Tbat  no 
boat  can  reach  It,  and  a  large  sand  bar, 
which  Is  many  feet  under  water  when  the 
river  Is  high,  extends  not  only  across  what 
was  tht^n  the  public  landliv,  at  the  mouth 
(rf  Wolf  river,  but  also  down  and  In  ftont  of 
mncb  of  the  bluff  from  Jackson  to  Jefferson 
streets.  That  tbe  •srtiole  of  what  was  called 
the  'TuWlc  Promenade,"  from  Unlcm  street 
north,  has  been  cot  down,  commendng  to 
slt^e  at  aboQt  irtiat  was  Mississippi  Bow, 
end  running  thence  by  gradual  decline  to  tbe 
river  front;  that  fills  promenade  ground  Is 
now  what  Is  called  the  Levee  Front,  and  tt 
Is  given  up  oitlrely— tbe  river  front  of  ft— 
to  omimerdal  purposM.  That  It  Is  evident 
that  If  the  prayer  of  the  bill  can  be  granted 
and  tbe  property  described  on  the  plat  as 
a  public  promenade  be  devoted  to  the  uses 
ot  a  pnbHc  park,  the  river  commerce  of  the 
dty  of  Memphis  will  be  absolutely  destroyed. 

Again,  It  is  said  by  the  defendants  tiiat  the 
Strip  referred  to  as  "The  Promenaded  was 
pot  accepted  by  the  city  as  a  promenade, 
but  only  as  general  pnbUc  property;  tbat  this 
Is  evidenced  by  its  dealings  with  tbe  pn^- 
erty;  that  It  was  never  occupied  or  used  as  a 
promenade;  that  the  assertion  of  the  right  to 
use  tt  for  general  public  purposes  goes  as  far 
back  as  tbe  case  of  Mayor  and  Aldermen  v. 
Wright.  «  Terg.  497,  27  Am.  Dec.  489,  whldi 
was  dedded  in  1SS4:  that  In  1844  the  right 
ot  the  eUy  was  again  asserted,  aud  success- 
fully. In  a  controversy  between  persons  claltn- 
Ing  under  the  original  grantors  and  the  CII7 
of  Memphis,  In  reference  to  the  rights  of  the 
respective  parties  along  the  river  front, 
whlcb  point  also  Induded  the  west  boundary 
of  the  promenade;  that  the  matters  Involved 
in  said  controvert  w^  submitted  (aa  shown 
by  ttie  statement  of  facts  contained  In  Hardy 
V.  Mayor  and  Aldermen,  10  Heli^  127)  to 
Judges  Turi^,  Qreen,  and  Reeee  (tben  mem- 
bers of  this  court)  aa  arbitrators;  tbat  tbey 
were  to  detmnlne  whether  the  successors  to 
the  original  grantors,  or  tbe  mayor  and  aldet^ 
men  of  tiie  dty  of  Memphis,  had  the  right 
to  tbe  alluvial  lands  on  the  margin  of  tbe  Mia- 
dsslppt  river;  that  tiie  ccmtroversy  thus  sub- 
mitted was  determined  by  the  arbitrators  hi 
favor  of  tbe  dty,  and  that  tbe  dedication 
made  by  Overton,  Jackson,  and  Winchester 
was  declared  to  be  abwlute  and  uncondition- 
al; again,  that  the  right  of  the  dty  to  mort- 
gage, and  thus  virtually  to  dispose  of,  the 
property  In  question,  or  a  part  thereof,  was 
successfully  asserted,  as  stated  In  the  case 
of  Adams  v.  Memphis,  2  Oold.  015,  decided 
tn  the  year  18G6;  that  the  result  Is  that  at 
no  time  dnce  tbe  organization  of  the  dty 
of  Memphis  has  that  corporation  ever  treat- 
ed the  public  promenade  as  a  promenade; 
that  it  has  never  Inclosed,  omameuted,  con- 
trolled, or  managed  It  as  such;  that  It  has  all 
the  time  regarded  and  treated  It  as  corporate 
property,  to  be  devoted  by  It  to  any  legiti- 
mate corporate  purpose;  that  It  has  disposed 
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of  parts  of  it  to  private  persona  and  to  cor- 
porations; that  it  has  asBerted  then  rlghta 
In  opposition  to  the  r^ffesentatlTeB  of  the 
orlgln&I  grantors,  and  never  at  any  time  con- 
ceded to  the  representatlvea  of  snch  grantors 
or  to  any  other  persons,  the  right  to  remove 
said  property  from  perfect  municipal  control. 

A^n,  It  Is  said  by  the  defendants  that 
Uiere  Is  nothing  disclosed  In  the  record  re- 
garding the  ose  of  the  pabUc  promenade  as 
such  b7  the  dtizene  of  Memphis;  that  the 
bill  fails  to  show  that  at  any  time  since 
1820  has  the  public  promenade  been  used 
as  a  place  of  public  recreation  by  the  dtl* 
sens;  that  U  this  fact  had  existed,  without 
doubt  the  bill  would  have  so  stated,  and  that 
Its  silence  on  this  subject  is  conclusive;  that 
if  tbB  public  during  the  past  80  years  has 
never  asserted  any  right  to  use  "the  so- 
called"  promenade  as  such,  it  can  hardly 
now  be  allowed  to  these  complainants  to  as- 
sert the  right  after  having'  acquiesced  in  a 
hostile  use  and  when  the  rights  of  third  par- 
ties have  Intervened. 

Upon  these  facts  extraneous  to  the  bill* 
several  contentions  have  been  advanced. 
Among  other  things  it  is  said,  on  the  part 
of  defendants,  that  the  court  should  bold 
that  the  dty  never  accepted  the  promenade 
as  such,  hut  only  as  public  proper^  which 
It  might  devote  to  any  use  deemed  best  for 
the  public  welfare.  Again,  It  is  urged  that 
these  facts  show  that  the  original  purpose 
as  to  the  promoiade  and  the  landing,  by  the 
change  of  time  and  circumstance,  has  beeh 
rendered  Incapable  of  accomplishment,  or.  at 
least,  of  preservation  and  enjoyment;  that 
the  city  has  made  the  best  use  of  the  prop- 
erty that  it  could  have  been  put  to,  under 
the  new  order  of  tilings,  undreamed  of  by 
and  unimaginable  to  the  <nriginal  proprietors; 
ttiat  this  use  Is  a  public  one,  and  sucb  as  n 
court  of  equity  would  have  authorized  If  It  bad 
heen  applied  to  In  the  first  Instance;  and, 
seeing  that  it  has  already  been  accomplish- 
ed, and  that  the  result  Is  beneficent,  consid- 
ering, in  the  largest  sense,  the  welfare  of  the 
whole  city,  Its  commercial  impwtance,  and 
its  general  material  prosperl^,  the  court 
should  now  sanction  what  has  been  done,  or 
at  least  should  decltoe  to  interfere. 

It  would,  perhaps,  be  doing  an  injustice 
to  eminent  counsel  to  say  that  it  la  serious- 
ly urged  that  In  the  present  state  of  the 
pleadings  these  consequences  could  be  legal- 
ly deduced,  but  rather  It  should  be  said  that 
the  points  referred  to  are  made  more  In  the 
nature  of  we^faty  suggestions,  with  the  pur- 
pose of  Indicating  to  the  court  the  gravity 
of  the  matter  under  consideration,  and  that 
the  real  Insistence  of  counsel  on  this  sub- 
ject la  that  while  the  court  cannot.  In  gen- 
eral, on  demurrer,  look  beyond  fbe  facts 
stated  in  the  face  of  the  bill,  yet  that  It 
should  consider  as  Imported  into  the  bill  all 
pertinent  facts  of  which  it  can  take  judicial 
uotlce,  and  that  several  of  the  facts  above 
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character,  and,  upon  being  considered  In  con- 
nection with  the  facts  stated  in  the  bm,  pre- 
set such  a  Bhovring  as  would  make  it  the 
duty  of  the  court  to  decline  to  entertain  the 
bUL 

Passing  this  view  of  tiie  case,  we  come 
to  a  condderation  of  the  grounds  of  relief 
insisted  upon  by  the  oom^ainant  We  shall 
first  consider  the  case  made  in  respect  of  the 
strip  of  ground  indicated  on  the  old  town 
map  as  the  "Public  Promenade"  and  the 
"Public  landing,"  laying  aalde  the  question 
made  as  to  the  Closing  of  streets.  As  to  the 
strip  of  land  r^erred  to,  It  should  be  pre- 
mised that  the  rights  of  the  dty  and  of  Its 
inhabitants  must  be  predicated  upon  the 
original  dedication,  and  that  no  weight  can 
be  attached  to  tlie  Instrument  of  September 
28.  1828,  eight  years  thereafter.  The  orig- 
inal dedication  by  the  registration  of  the 
map  or  plan,  and  the  acceptance  of  the  city 
thereundw,  whatever  may  have  been  the 
terms  of  that  acceptance,  must  control.  But 
it  is  contended  that  under  the  original  dedi- 
cation the  strip  embracing  the  public  prom- 
enade and  the  public  landing  passed  to  the 
city,  and  the  title  was  vested  In  It  as  trofftee 
for  the  purposes  indicated  by  the  worda,  and 
the  high  sanctions  that  protect  and  guard 
tmst  property  are  invoked  to  behalf  of  the 
complalnanto  In  req;>ect  of  this  property,  and 
the  court  is  urged  to  apply  those  principles 
in  the  present  case.  It  Is  stated  that  the 
public  promenade  became  at  once,  upon  the 
acceptance  by  the  dty,  a  perpetual  ideasure 
ground  for  the  people  of  tiie  dty,  and  that 
the  mnnldpal  authorities  had  no  power  to 
sell  It,  or  donate  It,  or  In  any  manner  to  con- 
tract It  away,  for  railway  purposa,  or  for 
any  purpose  fordgn  to  that  indicated  by  the 
name  which  the  original  proprietors  gave  to 
It.  and  that  tiie  Legislature  itoelf  could  not, 
acting  constitutionally,  empower  the  dty  an- 
thorities  to  make  any  such  dlsposltton  of  it, 
since  that  would  be  a  disposition  of  the 
property  of  the  dtlzens  of  Memphis  without 
their  consent  It  Is  said  that  a  court  of 
equity  has  the  right  to  enforce  the  execution 
of  such  a  trust,  either  upon  the  appUcatton 
of  the  owners  of  lota  abutting  upon  a  park 
or  square,  or  upon  application  of  the  trustee: 
citing  City  of  Jacksonville  v.  JaAsonville 
Ry.  Co.,  67  m.  MO,  644;  City  of  Cindnnatl  v. 
Lessees  of  White,  fl  Pet.  431,  8  L.  Ed.  452; 
Wateriown  v.  Cowen,  4  Paige,  510,  27  Am. 
Dec.  80;  Le  Clercq  et  al.  v.  Trustees  of  the 
Town  of  Galllpolls,  7  Ohio  <7  Ham.)  217,  pt 
1.  28  Am.  Dec.  641;  Carter  v.  Chicago,  67 
HI.  287;  Price  v.  Thompson,  48  Mo.  361; 
Warren  v.  Mayor  of  Lynn  City,  22  Iowa. 
851;  New  Orleans  v.  United  States,  10  Pet 
662,  780,  9  L.  Bd.  573;  Hardy  v.  Mayor. 
10  Helsk.  127.  Numerous  other  cases  are 
dted  to  the  same  general  effect;  among  oth- 
ers, Church  V.  Portland  (Or.)  22  Pac  528.  6 
L.  R.  A.  259;  Davenport  v.  Bufllngton,  97 
Fed.  284, 88  O.  O.  A.  453, 46  L.  B.  A.  377:  Stur- 
mer  v.  Bandofph  County  (W.  Va.)  26  S.  B. 
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532,  36  L.  R.  A.  300;  and  Rowzee  t.  Pierce 
(Miss.)  23  South.  307,  40  L.  R.  A.  403,  66 
Am.  St.  Rep.  625— all  of  them  Interesting  and 
Instructive  cases. 

The  defendant's  counsel,  "while  not  deny- 
ing the  soundness,  In  general,  of  the  prin- 
ciples above  recited,  point  to  the  absence  In 
the  bill  of  any  allegation  ttiat  the  ground  re- 
ferred to  as  a  promenade  was  ever  accepted 
or  used  by  the  city  as  such,  and  to  the  facts, 
of  which  the  court, must  take  Judicial  no- 
tice, that  a  large  portion  of  this  place  has 
been  long  cut  down  and  used  as  a  wharf  by 
the  city,  and  thereby  rendered  Incapable  of 
the  original  use  Intended  and  that  .this  use 
as  a  wharf  has  been  necessitated  by  the  fill- 
ing up  of  the  old  landing  place  by  a  sand 
bar;  that  on  other  parts  of  this  same  ground 
are  the  courthouse,  customhouse,  and  post 
office  buUdlng  of  the  United  States,  located 
as  far  back  as  1877,  also  the  Coasett  Libra- 
ry; that  as  far  back  as  1844  the  city  of 
Memphis  ceded  a  portion  of  this  land  to  the 
United  States  for  a  navy  yard,  and  that  In 
1852  the  latter  reconveyed  the  property  to 
the  city,  and  that  in  1857  the  same  portion 
of  this  property  was  mortgaged  by  the  city 
to  secure  the  bonds  of  the  M.  &  L.  Railroad 
Company,  for  the  payment  of  which  debt  it 
was  subsequently  sold,  and,  as  shown  In  the 
bill,  for  more  than  20  years  railway  tracks 
have  been  permitted  upon  the  land— all  as 
facts  negativing  any  application  of  the  prop- 
erty to  purposes  of  public  amusement  or  rec- 
reation. So  It  is  Insisted  that  the  complain- 
ants are  left  alone  to  a  construction  of  the 
bare  map,  with  the  space  marked  off  upon  it 
and  designated  by  the  words  "Public  Prome- 
nade." And  while  conceding  that,  if  the 
question  were  res  Integra,  it  should  probably 
be  held  to  be  the  true  construction  that  this 
ground  was  Intended  only  for  a  pleasure 
ground,  yet  it  Is  said  that  the  question  has 
been  heretofore  settled  In  this  state  by  a  de- 
cision rendered  In  1834,  and  that  that  decision 
has  become  a  rule  of  property  In  respect  of 
the  particular  strip  of  land  in  controversy  In 
the  present  case.  The  application  of  that 
case  Is  the  chief  question  for  consideration. 

The  case  referred  to  ts  Mayor  &  Aldermen 
of  Memphis  v.  Wright,  6  Terg.  497,  27  Am. 
Dec.  488.  The  case  was  decided  in  this  dty 
at  the  May  term,  1834.  The  statement  of 
facts  upon  which  the  decision  was  based  Is 
as  follows:  That  the  corporation  of  Memphis 
laid  oS  part  of  the  promenade  in  front  of  the 
city,  on  the  Mississippi  river,  for  a  steamboat 
landing,  and  other  parts  for  a  landing  for  flat- 
boats  and  other  craft;  that  the  charter  of  in- 
corporation provided  that  the  city  should  have 
power  "to  do  all  things  necessary  to  be  done 
by  corporations";  that  the  mayor  and  alder- 
men enacted  an  ordinance  forbidding  flntboats 
and  other  water  craft  (other  than  steamboats) 
'^0  He  in  the  steamboat  landing,  under  a  pen- 
alty of  $1  per  hour  after  the  expiration  of 
half  an  hour  from  the  time  the  owner  should 
be  notified  by  the  town  constable  to  remoTe 


his  boat  or  craft;  that  the  defendant,  In  de- 
fiance of  this  ordinance,  lay  to  at  the  steam- 
boat lendhig  with  his  fiatboat  for  60  hours 
after  he  was  notified  to  remove;  that  a  suit 
was  brought  before  a  justice  of  the  peace  to 
recover  the  penalty,  when  a  Judgment  was 
obtaUied  for  If50,  and  an  appeal  was  taken 
to  the  circuit  court;  that  npon  the  trial  in 
the  circuit  court  the  Judge  charged  the  Jury, 
among  other  things,  "that  if  It  were  not 
proved  to  them  that  this  landing  was  a  pub- 
lic one,  laid  off,  marked  out,  and  designated 
as  such  by  the  proprietors,  on  the  town  plan, 
but  that  this  landing  was  made  on  the  ground 
laid  off  as  a  public  promenade,  they  should 
find  for  the  defendant";  that  the  Jury  found 
a  verdict  for  the  defendant,  and.  a  motion 
for  a  new  trial  having  been  made,  on  the  pait 
of  the  plaintiffs,  and  overruled,  they  prose- 
cuted an  appeal  in  the  nature  of  a  writ  of 
error  to  this  court. 

In  this  court,  as  appears  from  the  brief  of 
counsel  for  defendant  In  error,  published  with 
the  opinion,  it  was  contended,  as  in  the  pres- 
ent case,  that  there  was  no  error  in  the  action 
of  the  court  below,  "because  the  corporation 
of  Memphis  had  no  right  or  power  to  chauge 
or  divert  the  public  dedications  as  designated 
on  the  map,  without  the  aid  of  a  court  of 
chancery,  from  their  indicated  purpcnes." 
Coimsel  for  plaintiff  in  error  relied  upon  the 
Incorporating  act  of  1820  (chapter  115)  and  the 
general  law  in  relation  to  the  powers  of  cor- 
porations. Responding  to  these  contentions 
as  applicable  to  the  Judge's  charge,  this  court, 
speaking  through  Green,  J.,  said;  "The  part 
of  the  charge  complained  of  assumes  that  a 
corporation  cannot  apply  the  public  property 
of  a  town  to  any  new  use  than  that  for  which 
it  was  designated  when  the  town  was  orig- 
inally laid  off.  In  this  we  are  of  the  opinion 
the  court  erred.  The  public  property  belongs 
to  the  corporators,  and  may  be  appropriated 
by  them  to  any  use  they  may  think  proper. 
The  mayor  and  aldermen  are  the  representa- 
tives of  these  corporators,  and  have  vested  in 
them  all  the  right  to  dispose  of,  or  apply  to 
any  use  they  may  think  proper,  the  public 
promenade,  public  squares,  etc.,  which  existed 
In  the  original  proprietors.  If  this  were  not 
so,  R  thriving  town  would  be  exceedingly 
crippled  In  the  exercise  of  Its  corporate  rights. 
Few  persons  would  have  sufficient  foresight. 
In  laying  off  a  town,  to  anticipate  and  pro- 
vide everything  that  was  calculated  to  pro- 
mote its  prosperity  and  good  government.  It 
must  therefore  be  among  the  [towers  of  a 
corporate  town,  having  by  its  charter  a  right 
to  do  all  things  necessary  to  be  done  by  cor- 
porations, to  lay  off  new  streets,  squares, 
lanes,  and  alleys,  and  other  conveniences  for 
the  trade  and  comfort  of  the  citizens,  and  by 
ordinances  to  regulate  the  manner  In  which 
they  shall  be  used.  These  powers  are  'nec- 
essary to  be  done'  that  the  prosperity  of  the 
town  may  be  promoted,  and  that  Its  peace 
and  order  may  be  preserved."  For  these  rea- 
sons the  charge  of  the  circuit  Judge  was  held 
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to  be  eriooeoiu,  and  the  judgment  was  re- 
▼ened. 

It  la  perceived  that  the  occasion  of  the  ded- 
slOQ  was  the  establishmeiit  by  the  city  of  a 
steamboat  landing  on  one  portion  of  the 
promenade,  and  of  a  flatboat  landing  on  other 
portions  of  it,  and  the  regulation  of  these 
landings— uses  foreign  to  tlie  occupation  of 
the  ground  merely  as  a  promenade;  and  It  is 
fiu'ther  perceived  that  in  the  broadest  terms 
it  was  Iield  by  the  court,  in  deciding  that 
case,  tliat  the  city  was  not  bound  by  the  des- 
ignation upon  the  map  Indicating  the  uses  for 
which  the  property  was  intended  by  the  orig- 
inal proprietors,  but,  acting  through  its  board 
of  mayw  and  aldermen,  it  might  apply  it  to 
any  new  use  deemed  by  tbem  necessary  or 
proper  to  promote  the  wdfare  of  the  city. 

We  need  not  coDslder  whether  this  case  was 
erroneously  decided  at  the  time;  certainly  It  Is 
opposed  to  the'  current  of  modem  authority. 
But  now,  69  years  after  this  decision  was 
rendered,  dorlDg  which  long  period  it  has 
lieen  treated  and  acted  upon  as  the  law  gov- 
erning thla  partlcnlar  atrip  of  land,  oa  a  mle 
«f  property,  oo  the  faith  of  which  the  <My  <A 
Memphis  Ims  acted,  and  ottiers  have  acted, 
claiming  undo'  tliat  mnniclpality,  and  in  ac- 
cordance with  which  rights  have  been  acquir- 
ed and  money  and  labor  expended— after  this 
long  time,  and  in  the  face  of  these  considera- 
tions, shall  tfala  CO  art  overrule  that  dedeton? 
Would  it  be  wise?  Would  it  be  right?  Would 
ft  be  JustT   We  think  not 

This  court  was  confronted  with  a  similar 
situation  in  1881,  when  it  decided  the  case  of 
State  ex  rel.  v.  Whltworth,  8  Lea,  694.  In 
the  case  of  State  v.  Hicks,  Ewlng  &  Co.,  9 
Yerg.  486,  80  Am.  Dec.  423,  decided  In  1836, 
the  opinion  of  this  court  having  been  deliv- 
ered by  Judge  Turley,  it  was  Iwld  that  the 
lands  granted  to  Davidson  Academy  by  the 
Leglstatnre  of  North  Carolina  were  exempt 
from  taxation  for  the  period  of  99  years, 
whether  In  the  hands  of  the  original  grantees, 
or  in  the  hands  of  their  vendees  or  snti- 
vendees.  In  1881,  the  Comptroller  of  the 
State  Treasury  attempted  by  mnndamns  to 
compel  the  trustee  of  Davidson  county  to  as- 
sess these  lands  for  taxation,  and  the  correct- 
ness of  the  decision  In  State  v.  Hicks,  Saving 
4k  Co.  was  directly  challenged  In  the  above- 
mentioned  case  of  State  er  rel.  v.  Whltworth. 
The  court  held  that,  If  the  qneetkm  were 
brought  before  it  for  the  first  time,  It  wonid 
have  been  constrained  to  dedde  against  the 
exemption,  on  the  ground  that  it  would  not 
pass  to  n  vendee  of  the  original  grantees 
unless  there  were  words  showing  beyond  a 
reasonable  doubt  that  such  waa  the  inten- 
tion of  the  LefjiFsfatnre,  and  that  there  wa« 
DO  such  commanding  evidence  of  Intention 
that  the  eKemption  should  so  pass:  tmt  fur- 
ther held  that  the  dedBlon  In  the  catie  from 
«  Yorger  had  grown  to  t>e  a  rule  of  property, 
in  rcBpect  of  the  particular  property  Involved, 
which  should  not  be  disturbed.  The  court 
■aM: 


"The  state,  the  county,  and  the  dty  baTe 
acquiesced  In  it  for  over  forty  years.  Upon 
Its  eon-ectness  capital  has  sought  investment 
in  that  'territory,'  and  built  valuable  im- 
proTements  thereon.  The  petition  makes  a 
solemn  admission  that  since  1836  this  de- 
cision has  been  treated  by  the  profession  as 
settling  the  qiieetion  that  this  property  was 
exem[>t  from  taxes  for  the  state,  county,  and 
city.'  It  tias  to  all  intents  and  purposes  be- 
come a  rule  of  property,  so  far  as  a  decision 
of  the  highest  court  in  tlie  state  can  make 
and  establish  that  rule.  While  a  court  should 
not  hesitate  to  overrule  a  decision  which  has 
been  nwently  made,  when  fully  convinced 
that  it  la  erroneous,  rather  than  perpetuate 
error,  yet  a  very  different  principle  prevails 
when  it  has  been  acqtile«ced  In  for  many 
years  and  established  a  nsle  of  i«opa-ty. 
Judge  Catron,  in  delivering  the  opinion  of  the 
court  in  the  eaae  of  Talbot  v.  MeOavock, 
Lessee,  1  Terg.  27T,  referring  to  the  decialcMi 
of  the  court  fn  the  ease  of  Napier,  Leasee, 
V.  Simpson,  1  Tenn.  448,  saya  that  he  under- 
stood the  bench  and  the  bsir,  tiie  L^slature 
and  the  community,  to  have  acqafestiiMl,  dnr- 
Ing  the  Intermediate  period  of  twenty  yeaia, 
in  that  decision  as  being  the  law.  and  a  cor- 
rect construction  of  the  act  of  1797,  and  that, 
with  all  possible  deference  to  the  opinion  of 
others,  it  should  not  now  be  disturbed.  Inde- 
pendent of  any  doobts  that  may  be  enter- 
tained of  its  correctness.'  In  1840  Jndge 
Reese,  in  delivering  the  opinion  of  the  conrt 
In  the  case  of  Smith  ▼.  McOall's  Heirs,  2 
Humph.  166,  referring  to  the  case  of  Talbot 
McGavock,  says:  If  we  doubted,  aa  we 
do  not,  the  correetnesa  of  the  Judgment  In 
that  case,  we  should  still  yield  to  its  au- 
tlrority.  A  greater  evil  can  scarcely  be 
Imagined  than  an  habitual  fiuctnation  Id  ju- 
dicial opirloD  aa  to  questions  affecting  the 
rights  and  rpgulatlng  the  couduct  of  a  whole 
community  In  r^etlon  to  real  jjroperty.'  In 
1870,  Judge  Shields,  a  special  Judge,  who  de- 
livered the  opinion  of  the  court  In  the  case 
of  Sherfy  T.  David  Ar^nbrlght  «t  aL,  al- 
though overrnling  some  dccfslons  of  ttie  Su- 
preme Court  of  Tennessee,  made  directly 
after  the  dose  of  the  war,  in  relation  to  the 
validity  of  oontracta  founded  upon  Confed- 
erate treasury  notes,  clearty  recognises  the 
soundness  of  the  law,  as  held  by  Judge): 
Catron  and  Reese,  In  this  strong  language: 
'When  ft  decision  or  a  series  of  dedsions 
have  establlabed  a  rule  of  property,  and, 
more  particularly,  a  rule  affecting  the  title 
to  real  estate,  which  has  become  generally 
known,  and  has  been  acted  npon.  sncfa  a 
landmark  should  not  be  disturbed.'  1  Heisk. 
143,  2  Am.  Rep.  690.  See,  also,  the  opinion 
of  Judge  Whyte,  In  the  case  of  Nelson  v, 
Allen,  1  Yei^.  876.  The  exceptions  to  the 
rule,  as  thus  estnbllsbed  by  the  Judicial  de- 
dstons  of  the  Supreme  Qonrt  of  Tennessee, 
may  be  found  !n  the  cases  cited  in  the  brief 
of  counsel  of  Tance  v.  McNalry,  8  Terg.  107, 
24  Am.  Dee.  RS8.  and  of  Hitdien  t.  Upe. 
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8  Terg.  170,  29  Am.  Dec  116,  but  Judge 
Green,  in  dellTerlng  the  opinion  ot  the  court 
in  the  case  oC  8  Yerg.,  OTerrullng  bis  opinion 
In  the  8  Yerg.  cate,  a&jai  *We  feel  tlie  im- 
imrtance  of  adhering  to  former  adjudica- 
tions, and  the  mischief  which  results  from 
a  fluctuation  of  opinion  on  any  question,  yet 
question  will  sometimes  occur  where  a  point 
may  be  adjudicated  wlttaout  the  benefit  of 
all  ttie  autborlUea  which  conld  shed  light 
npoQ  it,  and  when  a  reconsideration  of  it  is 
highly  proper.*  It  is  thus  plainly  seen  that 
tlie  reasonloe  of  the  learned  Judge,  so  far 
from  forming  a  rule,  tends  to  bring  that  case 
within  an  exception  to  what  be  acknowledges 
to  be  a  sound  and  well-estabHsbed  rule  of 
law.  Chancellor  Kent  says:  'If  a  decision 
has  been  made  upon  solemn  argument  and 
mature  deliberation,  the  j^resumption  Is  in 
favor  of  its  correctness,  and  the  community 
bava  a  right  to  regard  it  as  a  Just  declara- 
-tton  or  exposition  of  the  law,  and  to  r^ulate 
tiielr  acticuu  and  contracts  by  it  It  is  by 
-the  oottHrlety  and  stability  of  such  rules  that 
imfesBloiial  men  can  give  safe  adrice  to 
tlioae  who  oonsalt  them,  and  the  people  in 
sencral  can  venture  to  boy  and  trust,  and  to 
deal  with  each  other.  If  Jttdldal  dedcdoos 
were  to  be  lightly  disregarded,  we  should  dis- 
turb and  dh settle  the  great  landmarks  of 
VBosperlty.'  1  Kent.  415.  Cboley,  In  his  work 
■na  Goi»tltatloiial  Limitations,  says:  'It  will, 
€)t  come,  sometimeB  happen,  that  a  court 
wilt  find  a  f<»mer  decision  so  unfounded  in 
law.  80  unreasonable  in  its  deductions,  or  so 
mischievous  In  its  consequences,  as  to  feel 
compelled  to  disregard  it  Before  doing  so, 
iMwever,  it  is  well  to  consider  whether  the 
point  involved  Is  such  aa  to  have  become  a 
rale  of  property,  so  that  titles  have  been 
aconlred  In  reliance  upon  It,  and  vested  rights 
will  be  dlatnrbed  any  change;  for  In  such 
case  it  may  be  better  that  the  correction 
of  file  errOT  be  left  to  the  Ijeglslatnre,  whldi 
can  ctmtrol  Its  acUon  so  as  to  make  It  pros- 
pective only,  and  thus  prevent  nnjnst  con- 
■eqoencea,'  Cboler  on  Con.  Urn.  52.  Judge 
Bronaon.  In  the  case  of  Bparrow  t.  Kingman, 
1  N.  7.  242,  aays:  That  after  an  erroneous 
decision  toachfng  the  rights  of  property  haa 
been  fcillowed  thirty  or  forty  years,  and  even 
a  much  less  time,  the  courts  cannot  retrace 
tbelr  steps  without  committing  a  new  error 
nearly  as  great  as  the  one  at  flrst'  The  con- 
atroctlon  given  to  a  statate  of  a  state  by  the 
highest  Jindtdal  trttmnal  of  such  state  Is  re* 
larded  as  a  part  of  the  statate.  Bee  2  Black, 
608,  and  a  long  list  of  anthoritles  dted." 

Again:  "A  decision  of  this  ooort  which  tm 
eleven  years  has  constituted  a  rule  of  prop- 
erty, of  frequent  application  affecting  titles 
to  real  estate,  should  be  adhered  to  after  re- 
peated recognitions  by  ttals  and  the  other 
coorts  of  the  state,  regardless  of  whether  it 
was  originally  correct  w  Inoorrect"  Case  t. 
Joyces  89  Tenn.  837, 16  S.  W.  147, 12  L.  B.  A. 
519,  citing  and  approving  Sher^  Argen- 
bright  1  Hetsk.  143,  2  Am.  Hep.  690;  Atkin- 


son V.  Dance,  9  Yerg.  427,  80  Ahl  Dec.  422; 
Thompson  v.  Watson,  10  Yerg.  368;  and 
Smith  V.  McCall's  Hein,  2  Humph.  168-166. 

And  as  sold  by  Mr.  Justice  Brown  of  the 
finpreme  Court  of  the  United  States,  In  a 
celebrated  ease  (Pollock  v.  Farmer^  Loan  & 
Trust  Ca,  158  U.  S.  689,  15  Sup.  Ot  912,  89 
U  Bd.  1108):  "I  have  always  entertained 
the  view  that  In  cases  turning  upon  questions 
of  Jurisdiction,  or  Involving  only  the  rights  of 
private  parties,  courts  should  feel  at  liberty 
to  settle  principles  of  law  according  to  the 
opinion  of  then  existing  memb«v,  neither  re- 
gardless of,  nor  Implicitly  bound  by,  prior 
decisions,  subject  only  to  the  conditions  that 
they  do  not  require  the  distorbanoe  of  set- 
fied  mlea  of  ivopoty.  There  are  a  namba 
of  questtons,  however,  which  it  la  more  im- 
portant ^uld  be  settled  in  some  way  Iban 
that  fhey  should  be  settled  right,  and,  once 
settled  by  the  solemn  adjudication  of  the 
court  of  last  resort,  the  Legislature  and  the 
people  have  a  right  to  rely  upon  such  set- 
tlement as  forever  fixing  their  rights  In  tiiat 
oonneetion.  Bven  'a  cmtury  of  error*  may 
be  less  pregnant  with  evil  to  the  state  than 
a  long-deferred  discovery  ot  the  troth.  I 
cannot  recondle  myself  to  the  idea  that  ad- 
judications thus  solemnly  made,  usually  by  a 
unanimous  court,  should  now  be  set  s^de 
by  reason  of  a  doubt  as  to  the  correctness  of 
those  adjudlcatbnu,  or  because  we  may  sus- 
pect that  possibly  the  casM  would  have  been 
otherwise  decided  if  the  court  had  had  be- 
fore It  the  wealtb  ot  learning  which  has 
been  brought  to  bear  upon  the  consideration 
of  this  case." 

We  must  th^fore  adhere  to  Mayor  and 
Aldermen  of  Memphis  v.  Wright  as  estab- 
lishing a  role  of  property  contn^llng  Hie  strip 
of  land  in  controveny.  It  follows  that  the 
city  does  not  In  respect  of  that  pn^erty,  sus- 
tain toward  the  complainants  the  relation  of 
trustee,  as  alleged  In  the  bill,  and  that  the 
complainants  do  not  sustain  the  relatloD  of 
benefldaries  in  such  special  trust,  and  that 
they  cannot  matotaln  tiie  UIl  on  that  tbewy; 
aud.  further,  it  must  be  held,  under  tiie  au- 
thority of  the  case  referred  to.  that  the  dty 
Is  the  owner  of  the  propoty,  and  has  the 
right  to  main  any  disposition  ot  tt  authorised 
by  Its  charter.  This  is  true  both  as  to  the 
**pablle  promenade,"  and  the  "public  land- 
ing"; the  prind^  being  the  same  as  to  each 
piece  of  property. 

The  complalnanti^  second  contratlon  Is  that 
the  munldiial  auUiorltles  ot  the  city  of  Mem- 
phis did  not  have  the  power  under  the  new 
charter  (chapter  11,  p.  15,  Acts  1870),  and  the 
amendments  thereto,  to  make  the  contracts 
complained  of  In  the  Mil.  The  powers  given 
to  the  legislative  council  of  tbe  dty  under  the 
acts  referred  to,  so  far  as  tb^  bear  upon  the 
present  case,  are  as  follows:  *^  permit  and 
regulate  the  laying  of  railroad  tracks  or  Iron, 
and  tlie  passage  of  railroad  cars  through  the 
taxing  district  and  to  remove  such  railroad 
tracks  If  they  obstruct  travel  or  do  not  con- 
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{orm  to  the  lawB  of  the  taxing  district;  to 
make  all  suitable  and  proper  regolatlona  in 
regard  to  the  use  of  the  streets  by  street 
cars,  and  to  regulate  the  running  of  the  same 
so  as  to  prevent  Injury  or  iDcouvenlence  to 
the  public  •  •  •  to  repair  and  Iteep  In 
repair  streets,  sidewalks  and  other  public 
grounds  and  places  In  the  taxing  district;  to 
open  and  widen  streets,  to  change  the  loca- 
tion or  close  the  same,  and  to  lay  off  new 
streets  and  alleys  when  necessary,  and  to 
have  and  exercise  entire  control  over  all 
streets  and  other  public  property  of  the  tax- 
ing district;  and  they  shall  have  power  over 
all  other  affairs  in  the  taxing  district  in 
wlilch  the  peace,  safety,  or  general  welfare 
of  the  inhabitants  are  Interested."  Acts  187d» 
p.  16,  c.  11,  §  3,  and  page  98,  c,  84,  §  1. 

It  Is  Insisted  by  the  complainants  that  the 
contracts  complained  of  are  for  too  long  a 
period,  that  they  authorize  the  closing  of 
certain  streets,  and  the  choking  of  others 
with  railway  lines  to  such  an  extent  as  to 
Interfere  with  travel,  and  that  by  these  con- 
tracts the  city  ties  its  hands  for  a  period  of 
years,  so  that  it  cannot  control  the  streets 
left  open,  and  prevent  their  being  filled  with 
tracks  to  such  an  extent  as  to  unduly  Im- 
pede the  passage  of  persons  and  vehicles. 

We  have  examined  all  of  the  contracts  of 
the  defendant  compauies,  so  far  as  they  are 
exhibited  with  the  bll).  and  find  In  them 
nothing  that  authorizes  them  to  so  impede 
any  open  street  with  tracks  as  to  prevent 
the  passage  of  persons  and  vehicles;  and, 
80  far  as  the  city's  having  surrendered  Its 
power  to  control  such  streets,  we  find,  in 
each  of  the  defendants'  contracts  filed  with 
the  bill,  a  careful  reservation  by  the  city 
of  its  police  powers  over  the  territory  which 
forms  the  subject  of  the  contract:  nor  could 
the  city  legally  annul  these  powers  which 
it  possesses,  or  for  any  consideration  agree 
to  forego  them.  Moreover,  the  authority  Is 
ample  for  the  removal  of  such  obstructiona, 
if  there  be  any,  to  the  extent  indicated,  on 
application  of  the  stale  by  bill  in  equity 
(Metropolitan  Caty  R.  Co.  v.  Chicago,  96  111. 
627:  Atty.  Gen.  v.  London,  8  Bear.  270; 
Atty.  Gen.  v.  Forbes,  2  Myl.  &  C.  123;  Atty. 
Gen.  V.  Galway,  1  Molloy,  103;  United  States 
V.  Duluth.  1  Dill.  469,  Fed.  C3aa.  No.  15,001; 
People  V.  St.  Louis,  10  111.  351,  48  Am.  Dec. 
339;  Newark  Aqueduct  Board  v.  Passaic,  45 
N.  J.  Eq.  393,  18  Atl.  106;  Geoi^etown  v. 
Alexandria  Canal  Co.,  12  Pet.  91,  9  L.  Ed. 
1012),  or  by  Indictment  In  the  criminal  court, 
for  the  punishment  of  the  offender  and  the 
abatement  of  the  nuisance. 

As  to  the  length  of  time  the  contracts  have 
to  run,  this  is  a  matter  in  which  the  pres- 
ent complainants  have  no  special  or  peculiar 
interest  different  from  that  of  any  other  of 
the  inhabitants  of  the  city  of  Memphis,  and 
hence  they  have  no  right  to  present  a  bill 
upon  the  subject.  Patten  v.  Chattanooga, 
108  Tenn.  197.  65  S.  W.  414.  If  the  city  has 
exceeded  Its  corporate  powers  in  this  regard. 


the  matter  is  one  for  interferenoe  by  the 
state  upon  a  bill  filed  for  that  pmpose 

the  Attorney  General. 

As  to  the  closing  of  streets,  this  Is  like- 
wise a  matter  in  which  complainants  have 
shown  no  special  or  peculiar  Interest  dif- 
ferent from  that  of  other  inliabitants  of  the 
city,  and,  for  the  reasons  above  given,  they 
have  no  right  to  maintain  a  bill  based  npon 
that  feature  of  the  case.  Patton  v.  Chat- 
tanooga, supra.  If  the  city  has  exceeded  Its 
powers,  this  is  likewise  a  matter  for  cor- 
rection upon  a  proceeding  instituted  in  the 
name  of  the  state.  It  is  true  tlmt,  where 
there  Is  an  obstruction  put  upon  a  street 
which  unlawfully  impairs  the  easement  of 
access  of  an  abutting  owner  to  his  property, 
he  may  have  his  action  for  damages  (Bail- 
road  T.  Bingham,  87  Tenn.  522,  11  S.  W. 
705),  and,  from  time  to  time,  continaons 
actions  of  this  character,  ontll  the  nnisance 
is  abated  (Harmon  v.  Bailroad,  87  Tenn. 
614,  11  S.  W.  708);  and  if  he  own  the  fee 
to  the  center  of  the  street,  and  a  new  or 
additional  burden  is  put  upon  it,  as  the 
ImpoBltion  of  a  steam  railway,  be  may  bave 
compensation  for  the  value  of  his  property 
BO  taken.  Street  By.  Co.  v.  Doyle,  88  Tenn. 
747,  13  S.  W.  936,  »  L.  R  A.  100,  17  Am.  St. 
Bep.  983.  It  is  also  true  that  the  city  has 
the  right  to  abandon  a  street  that  la.  Its 
easement  of  way  which  It  holds  in  trust  for 
the  public,  if  for  the  public  Interests;  and 
that  npon  such  abandonment  the  fee  re- 
verts to  the  adjoining  proprietors,  if  they 
own  to  the  center  of  the  street  (State  v. 
Taylor,  107  Tenn.  455,  64  S.  W.  766).  and 
that  the  city  cannot  sell  the  land  covered 
by  the  street  unless  It  owns  the  fee  (Id), 
and  cannot  even  then  do  so  In  such  way  as 
to  debar  an  adjoining  owner  from  having 
access  to  his  lot  over  the  same,  or  at  least 
over  so  much  as  leads  from  his  lot  to  the 
next  adjoining  public  street  on  each  aide. 
Atty.  Gen.  v.  Morris  &  E.  R.  Co.,  19  N.  J. 
Bq.  394.  But  in  the  present  case  the  com- 
plainants do  not  show  that  they  ovm  prop- 
erty abutting  upon  any  of  the  streets  par- 
porting  to  be  closed,  and  hence  they  have 
shown  no  such  special  or  peculiar  Uitereat 
as  will  enable  them  to  maintain  the  bill. 
Patton  V.  Chattanooga,  supra.  And  see  Bro- 
mlt  V.  Hallroad,  106  Tenn.  124,  138,  60  S.  W. 
605,  and  cases  cited. 

It  rraults  that  we  sustain  the  second, 
third,  and  fourth  grounds  of  demi|rrer. 

Having  thus  held  that  the  complainants 
do  not  sustain  such  a  special  or  peculiar 
relation  to  the  matters  in  controversy  as 
that  they  can  maintain  the  bill,  we  do  not 
think  it  proper  to  pass  directly  upon  the 
question  of  the  validity  of  the  contracts 
assailed.  Having  held  that  they  can  be 
questioned  only  by  the  public  authorities, 
or,  as  respects  the  streets,  by  some  abutting 
owner  thereon,  In  so  far  as  they  unlawfully 
affect  his  rights.  In  respect  of  aucb  street  on 
which  his  property  abuts,  or  by  Om  pabUe 
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anthoiitlet,  It  la  manifestly  improper  tbat  we 
slionid  go  Into  Uiia  matter  any  furtber  wltb- 
out  having  before  the  court  tome  party  enti- 
tled to  make  tbe  qnealloin,  it  any  there  be, 
that  may  arlae  on  tbat  head,  aa  to  the  ex- 
istence of  which,  not  baring  considered  tiiat 
matter,  we  intimate  no  tqplnton  one  way  or 
tbe  other.  We  have  fomid  it  necessary  to 
go  into  the  qnestSon  concerning  the  trost 
relation  which  the  bill  aUeged  tiiat  the  dty 
snstalned  towards  the  complainants,  in  or* 
der  to  ascertain  and  settle  the  statas  of  the 
latter  towards  tbe  matters  in  nmtroTersy, 
and  In  order  ta  enable  us  to  determine  tbe 
second,  third,  and  fourth  grounds  of  de- 
murrer. It  Is  true  that  the  discussion  on 
that  bead  bears  to  some  extent  upon  the 
fl»t  ground  of  donurrer,  but.  tm  the  reasons 
already  stat^  we  do  not  pass  upon  Oat 
ground  of  demurrer.  Noc  do  we  pass  upon 
the  fifth  and  sixth  grounds  of  demurrer. 

It  follows  that  upon  the  grounds  stated, 
the  complainants'  bill  must  be  dismissed, 
with  costs. 


AMERICAN  STEEL  &  WIRB  GO.  T. 

SPEED,  Clerk. 

(Supreme  Court  of  Teoueasee.  Jooe  10,  1903.) 

TAXATION— MBRCHANT'8  TAX— CONSTRUCTION 
—  CONSTITUTIONALITY  —  INTERSTATE  COM- 
MERCE —  ORIQINAL  PACKAQES  —  DiaCRIMI- 
NATB  TAX. 

1.  Act  1901,  p.  329,  c.  174,  i  27,  proyidei 
tbat  merchants  ahall  pay  an  ad  valorem  tax 
upon  the  capital  iovested  In  their  bnsiness, 
equal  to  that  levied  on  taxable  property,  the 
term  "merchsnt,"  Inelodiiig  all  peraooB,  co- 
pnrtnerehlpa,  or  corporations  engaged  in  deal- 
ing in  any  kind  of  goods,  whether  liept  on  hand 
for  sate,  or  purchased  and  delivered  for  profit, 
as  ordered.  A  foreign  corporation  had  an  agent 
ID  Teaaessee,  to  whom  it  shipped  goods  to  be 
kept  in  stock,  and  osed  to  fill  contracts  of  sale 
made  by  the  corporation's  salesmen,  or  con- 
tracts made  by  intending  purchasers  depositing 
specificatioiu  of  goods  desired  witb  the  agent, 
who  bad  no  authority  to  Sz  prices.  Held,  that 
the  corporatioa  .was  a  merchant  within  the 
meaning  of  the  act. 

2.  Ao  effort  was  generally  made  to  set  agree- 
ments from  intending  parcbas«^  that  they 
would  take  the  output  of  the  corporatiou's  mills 
before  tjie  goods  were  manufactured,  there  being 
nsDBlIy  enough  of  such  agreements  in  existence, 
and  calling  for  a  saffldent  quantity  of  goods,  to 
cover  the  expected  output  for  60  or  90  days,  the 
time  during  which  the  agreements  usually  ran, 
tbe  purchasers  agreeing  to  take  a  certain  giiau- 
tity  of  the  goods,  the  (laality  to  be  selected  by 
them  at  any  time-  within  the  60  or  90  days  cov- 
ered by  their  contracts.  The  corporation  took 
Sdvantnge  of  high  stages  of  water  in  the  rivers 
over  which  it  shipped  Its  goods  to  float  down 
large  quantitiea  in  anticipation  of  sales,  and  to 
have  them  ready  against  a  time  wheu  the  riyers 
were  too  low  for  such  transportation.  Beld,  the 
act  taxing  the  goods  while  thus  stored  was  not 
a  violation  of  Ccmst.  U.  8.  art  1,  I  8,  snbsee. 
8.  empowering  Congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  among  Indian  tribes,"  as  the  goods 
had  be«i  sold  to  no  one,  nad  were  not  in  transit 
from  one  atate  to  another. 

3.  Hie  goods  were  shipped  In  original  pack- 
age's to  the  agent,  and  delivered  in  that  form 
by  it  to  costomers,  and  it  appeared  that  about 
90  per  cent,  of  the  goods  kept  on  hand  went 


nltimately  to  jobbers  beyond  the  limits  of  the 
atate,  the  balance  being  sold  to  jobbers  within 
the  state.  Held  to  show  that  they  were  so 
dealt  with  as  to  make  them  a  part  of  the  com- 
mon  mass  Of  property  within  the  state,  and  not 
exempt  from  taxation  because  sold  In  (uighial 
packages. 

4.  The  tax  had  no  element  of  discrimination 
against  the  corporation  as  a  foreign  dealer, 
and  could  not 'be  objected  to  as  a  maciimlnat- 
ing  tax. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Chancellor. 

Action  by  the  American  Steel  &  Wire 
Company  against  B.  A.  Speed,  clerk.  Decree 
for  complainant,  and  defendant  appeals. 
Reversed. 

The  Attorney  General,  Oreer  &  Qreer,  and 
Carroll  McKeller  &  Bulllngton,  for  appel- 
lant Patterson,  Neely  4s  Henderson,  for  ap- 
I»elle& 

NEIL,  J.  This  suit  was  Instituted  In  the 
chancery  court  of  Shelby  county  to  recover 
$1,031.44,  a  merchant's  tax  assessed  against 
complainant  by  R.  A.  Speed,  clerk  of  tbe 
county  court  of  tbat  county,  and  which  was 
paid  by  complainant,  under  protest,  on  tiie 
IStb  (tf  October,  1902.  The  chanceUor  ren- 
dered a  decree  in  faror  of  complainant  and 
tbe  cause  ts  now  in  this  court  on  appeal  of 
tbe  defendant  clerk. 

The  facts  upon  which  the  controversy 
arises  are  as  follows:  Complainant  Is  a  cor- 
poration created  und«  tiie  laws  of  New 
Jersey.  Its  situs  is  in  the  state  of  New  Jer- 
sey, and  ite  principal  business  office  Is  sit- 
uated at  Oilcago,  111.  It  Is  ei^ged  In  the 
manufacture  of  nails,  staples,  barbed  and 
smooth  wire,  at  dlffOTent  polnta  north  of  the 
Ohio  rlTor.  None  of  Ite  manufactories  are 
situated  in  Tennessee,  and  ail  of  ite  prodncte 
consigned  to  Memphis  are  shipped  from 
points  beyond  the  llndte  of  this  stete.  Prior 
to  tbe  1st  of  February,  1800.  Ite  mannfac- 
ttired  producte  were  sold  and  dlstribnted 
throughout  the  Southweet,  from  Louisville, 
Ky.,  Memphis,  Tenn..  Greenville,  Vlcksburg, 
and  Natehes,  Miss.,'  and  New  Orleans,  La. 
Atraut  tbat  time  tbe  Patterson  Transfw  Oom- 
psny,  a  corporation  created  under  tbe  laws 
of  Tennenee.  having  Ite  situs  at  Memphis, 
and  doing  business  at  Memphis,  represented 
to  appellee  that  Memphis  was  the  most 
aTallable  point  In  the  Southwest  at  which 
to  mass  and  dlstrlboto  ita  mannfactured 
producte  to  Ite  customers  In  thst  section. 
At  this  time,  and  fbr  many  years  prior  there- 
to, tbe  Patterson  Transfw  Company  bad  been 
engaged  in  the  bnsineBS  of  transferring  pas* 
sengws  and  trelghte  to  and  from  the  various 
depote  at  Memphis  and  from  the  landings 
on  the  Mississippi  river.  Aiqiellee  entered 
Into  an  arrangement  wltih  tbe  Fattemm 
Transfer  Cbmpany  whereby  said  cmnpany 
vras  to  receive  Ite  manufactured  producte  at 
Memphis,  assort  them  so  as  to  separate  ths 
dlffwent  kinds  of  nails,  staples,  and  wire, 
and  then  to  deliver  them  either  to  the  Jub- 
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bers  at  Metoplils,  or  to  tbe  jobbers  beyond 
the  limits  of  Tennessee,  over  the  various 
lines  of  railroads  and  steamboats  running 
Into  Memphis,  as  directed  by  complainants. 
None  of  complainant's  products  are  stot 
sold  to  the  Patterson  Transfer  Company,  or 
are  by  It  sold  to  others,  and  neither  Its  of- 
ficers nor  employes  have  any  knowledge 
whatever  of  the  price  at  which  goods  are 
sold  by  complainant  Under  the  arrange- 
ment between  them,  the  business  of  the  Pat* 
terson  Transfer  Company,  In  connection  with 
complainant's  products.  Is  confined  to  their 
U-ansfer  to  the  warehouses,  their  assortment 
in  the  warehouses,  the  lEeeplug  of  them  in 
storage,  and  their  subsequent  delivery  to  the 
customers  of  the  complainant,  imder  Its  gen- 
eral or  special  orders,  as  below  indicated. 
The  goods  of  complainant  are  manufactured 
at  different  points,  and  It  is  convenient  and 
useful,  from  a  business  point  of  view,  to 
mass  them  at  some  place  at  which  they  can 
be  assorted,  and  from  which  they  can  be  dis- 
tributed to  complainant's  customers.  It  is 
impracticable  to  assort  the  goods  either  at 
the  river  landing  or  at  the  railroad  depots 
when  they  reach  Memphis,  and,  In  order  to 
facilitate  the  work,  the  Patterson  Transfer 
Company  has  rented  three  warehouses,  in 
which  the  goods  are  stored  for  the  purpose 
of  assortment  and  distribution,  and  for  oth- 
er purposes  below  Indicated.  These  ware- 
houses are  rented  exclusively  for  this  pur- 
pose, and  the  manufactured  products  of  com- 
plainant, and  DO  other  goods,  are  stored 
therein. 

Tbe  evidence  further  shows  that,  as  a  gen- 
eral rule,  prior  to  the  time  the  goods  are 
shipped  to  Memphis,  sales  agents  of  the  com- 
plainant canvass  the  Southwestern  country, 
and  make  contracts,  exclusively  with  Job- 
bers; and  in  each  Instance  where  a  contract 
is  made  It  Is  embodied  In  writing,  on  a  form 
prei>ared  by  complainant,  in  which  Is  set 
down  tbe  amount  of  goods  which  constitutes 
the  subject  of  the  contract,  and  the  time 
agreed  upon  within  which  they  are  to  be 
delivered.  The  goods  so  contracted  for  are 
described  as  so  many  kegs  of  nails,  so  many 
kegfi  of  staples,  so  many  reels  of  barbed 
wire,  or  so  many  colls  of  smooth  wire,  ac- 
cording to  the  terms  of  the  contract.  In  re- 
spect of  the  quantity  agreed  upon.  But  the 
contract  does  not  specify  the  grade  and  qual- 
ity of  the  goods  desired.  The  grade  and 
quality  are  left  open,  to  be  subsequently 
specified  when  the  customer  desires  a  de- 
livery, as  below  stated.  Tbe  customer  can, 
when  he  makes  his  spedflcation,  select  any 
grade  of  goods  he  desires,  and  xnpon  so  se- 
lecting they  will  be  delivered  to  him,  up  to 
tbe  quantity  contracted  for,  within  the  time 
agreed  upon,  at  prices  contracted  for  appli- 
cable to  the  several  grades.  In  fixing  the 
price  of  Its  goods,  the  complainant  always, 
except  when  necessary  to  lower  prices  In  or- 
der to  meet  competition,  flgurea  In  ttw  treli^t 
«n  the  gooda. 


As  above  Indicated,  It  la  shown  In  tbe  evi- 
dence that  there  are  many  different  kindi 
of  nails,  as  well  aa  different  kinds  of  barb- 
ed and  smooth  wire,  and  it  Is  expressiy 
stipulated  iu  the  contract  that  tbe  customn- 
shall  hare  the  privilege  of  specifying,  dur- 
ing the  life  of  tbe  contract,  the  kind  of  wire, 
or  kind  of  nails  or  staples,  he  desires  de- 
livered to  him  under  the  contract.  These 
contracts  also  specify  from  60  to  90  days 
as  the  time  within  which  the  products  an 
to  be  delivered,  and,  at  any  time  during  tbe 
period  prescribed  In  the  contract,  the  ca>- 
iomer  may  designate  tbe  kind  at  goods  ta» 
desires  delivered  under  it  These  contracts 
are  made^  usually,  before  the  goods  arrive  at 
Memphis,  their  point  of  destination,  and  gen- 
erally the  contracts  are  made  in  advance 
of  the  production  of  the  goods  at  tbe  com- 
plalnanf  s  factory.  Usually  the  sales  agents 
of  the  complainant,  not  <Hily  In  adraiice  of 
the  shipment  of  tbe  goods,  bnt  in  advance 
of  their  production,  canvass  tbe  Southwest- 
ern country  in  the  manner  above  stated,  vis- 
Ittng  the  vailons  jobbers,  ascertaining  the 
nmonnt  of  goods  they  will  require  witliiD 
60  or  90  days,  and  the  contract  Is  prepared, 
to  the  puT-port  above  indicated,  in  which  tb« 
complainant  obligates  Itself  to  deliver,  at 
the  prices  stated,  as  above  mentioned,  tbe 
amount  of  goods  contracted  for  thoein.  and 
the  customer  agrees  to  receive  and  pay  for 
tliat  quantity  upon  tbe  goods  being  deliver- 
ed to  him  after  he  shall  have  made,  and  ac- 
cording to,  his  specification,  which  he  max 
make  during  the  life  of  tbe  contract,  the 
customer  reserving  the  right,  in  tbe  face  of 
the  contract,  to  specify  the  exact  gnide  or 
quality  of  goods  he  desires  delivered  uudt^i 
It  He  does  this  after  the  making  of  tbr 
contract,  and  at  any  time  he  desires  to  do 
so,  within  the  life  of  the  contract,  by  wr;(- 
iug  out  his  specification  showing  precisfiy 
what  grade  Of  goods  he  desires,  and  for 
wards  this  specification  to  the  office  of  com- 
plainant in  Chicago,  and  then  the  goods, 
und»  an  order  from  tbe  Chicago  ot&ce,  ad- 
dressed to  the  Patterson  Transfer  Company 
at  Memphis,  are  selected  by  the  latter  om 
of  tbe  mass  of  goods  belonging  to  the  f!om- 
plalnant  In  the  aforesaid  warehouses  in  Man- 
phis,  and  are  shipped  by  the  said  Patterson 
I'ransfer  Company  to  the  customer  who  hss 
signed  the  specification.  This  ocdo-  from 
the  complainant  to  the  Pattwson  Trmaattr 
Company  is  effected  through  tbe  agency  of  a 
copy  of  the  specification  which  is  forwarded 
to  the  latter  from  complainant's  central  of- 
fice at  Chicago;  It  being  understood,  ac- 
cording to  the  course  of  business  betweoi  the 
two  companies,  that  tiie  Patterson  Xcansfv 
Company  will  select  out  of  the  mass  of 
goods,  those  set  out  in  the  specification,  and 
will  ship  them  to  the  customer  whose  name 
Is  signed  to  the  specificaticm,  npon  recelvinx 
such  copy  of  the  spedflcation  from  the  cei> 
tral  office  at  CSilcago. 

Tbls  method  of  transacting  tbe  buslBess  is 
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modlfled.  la  prmctlee.  In  bo  far  as  the  fulfill- 
ment  of  tba  contncta  made  wltb  ttae  jobben 
at  Memphis  la  coneemed.  For  the  cmTcn- 
l«ice  of  the  Uemphla  trade,  complabuutt  ad- 
viaea  the  Pattarwm  Tmnsfer  Gmnpany  oC  the 
names  of  Its  cnatcHners  at  Memjdda,  and  that 
company  is  instructed  to  deliver  the  goods 
embnced  In  tbe  contracta  with  the  Memphis 
^beta,  In  the  fitUowlng  manner:  Tbe  Mem- 
pbia  jobbor  makes  out  hia  apedflcatlon  In 
du^lcate,  and  addresses  a  totter  to  complain- 
ant aa  In  any  other  caae;  bnt,  inatead  aC 
fonrardlaK  tMa  letter  and  hla  apedflcatlon 
directly  to  complainant,  he  ddlvov  the  letter 
to  the  Patterson  Transfer  Oompany,  and  the 
Patteraon  Transfer  Oompany  at  once  dtflvera 
tbe  goods  to  specified,  attaching  tbe  dray  re- 
ceipt to  a  cDi^  of  the  qieeUlcfttlon,  and  tor- 
warda  the  apeelflcatlcNa.  letter,  and  dray  re- 
celpt  to  tbe  office  of  complainant  in  OUcago, 
and  that  office  makes  oat  an  InTolee  and 
aenda  It  directly  to  the  Jobber.  Another 
Tarlatlon  la  made,  in  tlie  oonrae  of  the  busi- 
ness, In  f&Tor  ot  the  Memphis  Jobbers,  to  the 
following  effect:  Any  }obb»  In  Memphis 
who  is  a  recognlaed  cnattnner  of  the  com- 
plainant can,  without  any  prevlona  written 
contract  or  otbet  special  agreement  make 
out  a  spedflcatlon  of  the  goods  he  desires, 
and  hand  tills.  In  dnpllcate  form  to  the  Pat- 
terson Transfer  Company.  Upon  this  being 
done.  It  Is  the  dnty  of  tbe  Patterson  Transfer 
Company,  nnder  Its  general  instructions  from 
tbe  cranplainant  to  select  ont  of  the  mass  of 
gooda  in  the  warebouses,  goods  ecnrespoDdlng 
to  those  emtalned  In  the  spedflcatlon,  and 
dellTer  Ibem  to  sn^  jobber,  this  delivery 
being  usually  made  by  tbe  next  day,  or,  at 
most  within  two  or  three  days.  Otbor  de- 
liveries on  apefdfleatlona  sent  direct  to  the 
Ctalcago  office  are  not  usoally  made  within 
leas  than  six  or  eight  daya,  and  sometimes  a 
ionger  period  la  required.  When  the  Patter- 
son Transfer  Company  recelTes  from  Mem- 
phis Jobbers  the  spedficatlons  which  are  tbe 
special  cmbject  ot  this  paragraph,  one  copy  is 
kept  by  It,  and  tike  tftiter  copy  la  forwarded 
to  the  office  at  Chicago,  where,  upon  its  ar- 
rival and  reception,  tbe  cnatomer  is  <auu-ged 
with  tha  goods  speelfled,  at  current  prices. 

The  teatlmtmy  shows  that  of  the  mass  ot 
gooda  kept  on  hand  In  Mem^da  In  the  abore* 
mentleaed  warebonaes,  about  90  per  cent 
nltlmaMy  goes  to  Jobbers  who  reside  outside 
ot  Memphis  and  beyond  tbe  limits  of  this 
state.  The  remaining  10  per  cent  goea  to 
tbe  Memphis  Jobbers  In  fviailment  of  the 
general  eontracta  prerlovsiy  referred  to,  pnr- 
suant  to  spedflcations  thereunder  made,  and 
under  4»eclflcati<His  made  without  previous 
written  cootracta,  the  latto-  covering  about 
2%  per  cent  of  all  the  goodB  k^t  on  liand. 
No  one  but  an  agreed  or  recognized  cus- 
tomer of  the  complainant  can  make  ont  a 
q>eciflcatlon,  or  have  goods  delivered  from 
the  storehouses  of  the  Patterson  Transfer 
Company;  and  no  gooda  are  ever  delivered 
or  distributed  to  any  (me  by  the  Patteraon 


Transfer  Company  except  under  tbe  espreos 
dlrectlMia  of  complainant,  or  under  goMral 
directlMta  given  by  complainant  to  tbe  aald 
Pattmoa  Tranafer  Company  in  favor  vt 
recognized  and  approved  customers  of  tbe 
□omplainant  wlwse  names  are  famished  by 
it  to  tbe  Patterson  Tranafer  Com^uiy. 

The  testimony  fnrtba  shows  that  the  qoan- 
tlty  of  goods  whldi  the  complainant  keeps 
on  hand  at  Memphis  dnctuatea  conaiderably, 
owing  to  tbe  state  of  trade,  from  time  to- 
time.  Sometimes  the  stock  la  aa  low  In 
value  as  $80,000,  and  sometimes  ttae  com- 
plainant has  on  band  a  atock  of  tbe  value  of 
more  than  1100,000.  Some  of  the  goods— a 
verj'  small  amonnt-are  shipped  to  MempUa 
by  nil.  Nearly  all  of  these  goods  wbidi^ 
come  to  tbe  hands  of  the  Patterson  Transfer 
Company  from  this  complainant  are  trans- 
ported to  Memphla  on  barges  belonging  to 
transportation  companies  In  which  complain- 
ant has  no  Interest  and  which  are  engaged 
In  the  carrying  trada  Aa  a  general  rule, 
while  the  complainant  endeavors  to  secure 
eontracta  covering  Ito  output  before  the  goods 
are  manufactured,  yet  It  doea  not  always  do 
BO,  but  taking  advantage  <tf  the  seasons 
when  there  is  a  good  stoge  of  mter  In  tbe 
rivers  which  most  be  used  in  floating  Ita 
producto  from  Its  mllUi  to  Memphis,  it  maases 
its  goods  at  the  lattw  point  In  antidpatlon 
ot  future  sales. 

The  testimony  shows  tbat  when  gooda  are 
shipped  from  coroplainantfa  miUa,  consigned 
to  Memplils,  the  Patterson  Transfer  Com- 
pany Is  notified  by  the  Chicago  office  that  a 
certain  quantity  of  complainant's  iffodncts 
were  shipped  at  a  certoln  time  on  barges  to 
tbe  port  at  Memphis.  These  barges  are  met 
at.tbe  river  landing  by  ttae  Patterson  Trans- 
fer Company,  which  receive  the  goods, 
tran8f«8  them  to  its  warehouses,  and  as- 
sorts them.  Then  from  time  to  time  it  ships 
the  goods  on  spedflcatlonB  as  before  explain- 
ed. On  receiving  the  goods,  tbey  are  cred- 
ited to  the  complainant  on  the  books  of  the 
Pattorson  Transfer  Company,  and,  on  being 
shipped  out  they  are  charged  on  the  same 
books  to  the  complainant  When  the  goods 
reach  Memphis  they  sre  alwaya  conslpied  to 
the  complainant  in  care  of  the  Patterson 
Tranafer  Company. 

All  of  the  goods  forwarded  to  Memphis 
are  inroducte  of  the  factoriee  of  complainant 
No  part  of  them  are  ever  purchased  by  It 
Its  sales  agents  are  exclusively  engaged  In 
selling  ttaeae  products.  Tbey  are  produced 
by  complainant  beyond  tbe  limits  of  thla 
states  and  are  made  the  anbject  of  contracts 
by  Its  sales  agente  throughout  tbe  Southwest 
In  the  manner  before  explained.  These  salea 
agents  report  all  contracts  effected  by  them 
directly  to  the  office  In  Chicago,  whether 
made  with  the  Jobbers  at  Memphis  or  else- 
where beyond  tbe  limits  of  this  state.  All 
Invoices  for  goods,  when  sold  by  specifica- 
tions in  tbe  manner  above  stated,  are  made- 
ont  at  the  office  at  Chicago,  and  forwarded 
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directly  to  tbe  castomer.  In  the  manner  and 
under  the  circumatances  previously  stated. 
Some  ot  complainant's  goods  are  produced  at 
one  factory  and  some  at  another,  and  conse- 
quently, -when  a  purchaser  contracts  for  the 
delivery  to  blm,  within  00  to  90  days,  of  a 
certain  number  of  packages,  It  frequently 
turns  ont  tliat  some  of  the  goods  desired  are 
the  product  of  one  factory  and  some  of  an- 
other, and  It  Is  accordingly  most  convenient. 
In  tbe  conduct  of  complainant's  business,  that 
goods  from  complafniinfs  various  factories 
sbould  be  massed  at  some  point  where  they 
can  be  dealt  with  in  the  manner  before  ex- 
plained. 

Complainant's  goods  are  put  up  In  the  fol- 
lowing original  packages:  Tbe  nails  and  sta- 
ples are  put  up  in  kegs,  each  keg  weighing 
100  pounds;  the  smooth  wire  in  colls  tied  by 
wires,  and  each  coll  weighing  100  pounds; 
the  barbed  wire  on  reels,  the  wire  on  each 
reel  weighing  100  pounds.  Elach  package  Is 
separately  and  distinctly  made  up  at  the  fac- 
tories for  convenience  of  transportation,  and 
Is  in  this  form  delivered  to  the  common  car- 
riers. In  this  form  they  are  delivered  at  tbe 
Initial  point  of  transportation.  In  this  form 
they  are  transported  in  barges  or  by  railroads 
to  Memphis,  and  received  by  the  Patteraon 
Transfer  Company.  In  this  form  they  are 
assorted  at  the  warehouses  by  the  Patterson 
Transfer  Company,  and  delivered  by  It  to 
tbe  complainant's  cnstommi  at  Memphis,  un- 
der the  circumstances  previously  stated,  or 
to  tbe  various  lines  of  steamboats  and  rail- 
roads running  out  of  Memphis,  consigned,  un- 
der circumstances  previously  stated,  to  cus- 
tomers beyond  the  limits  of  Tennessee,  and 
in  this  form  they  ultimately  come  to  the 
hands  of  complainant's  customers  In  such 
foreign  state.  Each  package  Is  separate  and 
illstinct  In  itself,  and,  while  no  particular 
pnckiige  Is  consigned  to  any  special  customer, 
each  keg  of  nails  and  staples  is  marked  so 
as  to  show  exactly  what  tbe  package  con- 
tains, and  each  coll  and  reel  of  wire  is  mark- 
ed with  a  tag  showing  what  the  coll  or  reel 
contains,  and  no  package  Is  ever  changed,  tn 
any  particular,  from  the  time  It  leaves  the 
factory  until  It  ultimately  reaches  tbe  hands 
Of  the  customer. 

The  testimony  shows  that  Memphis  has 
within  recent  years  become,  by  reason  of  Its 
accessibility  to  railway  and  river  transporta- 
tion, a  great  dlstrlbntlng  point,  and  It  was  se- 
lected as  tbe  baaia  of  the  operations  which 
are  tbe  subject  of  the  present  controversy,  by 
reason  of  these  exceptional  advantages. 

Other  facts  proven  by  the  complainant  are 
as  follows:  The  testimony  of  Mr.  Young, 
tbe  tax  assessor,  shows  that  none  of  the  cot- 
ton shipped  Into  Memphis  from  the  mr- 
roundlng  states  pays  any  tax  whatever,  and 
that  the  manufacturers  of  lumber  In  Mem- 
phis pay  no  tax  on  lumber  made  from  logs 
which  are  produced  from  the  Mil  of  this 
state. 

There  is  also  an  agreement  d  ooonsel  to 


the  effect  that  there  are  large  Iron  deposits 
In  Tennessee,  and  a  number  of  furnaces  In 
this  state  engaged  in  the  mannfacture  of 
iron  from  the  iron  ore  deposits  In  this  state. 

The  bill  alleges,  and  the  answer  admits, 
that  comphiinant  was  assessed  by  the  de~ 
fendant  clerk  as  a  mttchant,  and  was 
quired  to  pay  to  the  state  a  merchants s  tax 
for  the  years  1901  and  1902,  amounting  to 
$1,031.44.  On  appeal  to  the  state  board  of 
equalizes,  this  assessment  was  affirmed,  and 
thereupon,  within  the  time  required  by  law, 
to  wit,  on  the  18th  day  of  October.  1902. 
complainant  paid  these  taxes  under  protest 
This  suit  was  Instituted  by  complainant, 
within  the  time  prescribed  by  the  statute.  lo 
recover  the  taxes  so  paid,  on  the  ground  that 
the  assessment  was  Illegal  and  void  for  tbe 
following  reasons:  (1)  Because  complainant 
was  never  at  any  time  a  merchant  doing 
business  at  Memphis.  (2)  That  the  assess- 
ment was  in  violation  of  article  1,  section  & 
Bubsec.  3,  of  the  Constitution  of  the  United 
States,  which  empowera  Congress  "to  tega- 
late  commerce  with  foreign  nations,  and 
among  the  several  states,  and  among  Indian 
tribes." 

We  shall  now  briefly  consider  the  polntf 
raised  In  argument  In  this  court  It  la  In- 
sisted that  tbe  complainant  was  not  a  mer- 
chant; but  we  think  It  was  a  merchant  with- 
in the  sense  and  meaning  of  our  act  ot  lOOL 
p.  329,  c.  174.  I  27.  ThU  section  reftds  as 
follows:  "The  term  'merchant'  as  used  is 
this  act,  includes  all  persons,  co-partnerships,  I 
or  corporations  engaged  in  trading,  or  deal-  I 
ing  In  any  kind  of  goods,  wares  or  merchan- 
dise. •  •  •  whether  such  goods,  wares  I 
or  merchandise  be  kept  on  hand  for  sale,  w 
the  same  be  purchased  and  delivered  Cor 
profit  as  ordered."  Under  the  tacts  proven 
In  this  case,  the  complainant  was  "dealinif' 
in  nails,  staples,  and  wire,  in  the  city  of 
Memphis,  at  the  time  It  warn  asMSMd  tat 
taxes,  and  had  been  since  Frtwnaiy,  1000. 
and  for  a  short  time  prior  thereto.  It  la  Im- 
material that  Its  agmt  at  Memphis,  tbe  Vat- 
terson  Transfer  Company,  had  no  antborlty 
to  fix  prices,  bat  only  kept  tbe  etock  and  de- 
livered the  goods  on  contracts  made  with  tbe 
office  at  Chicago,  said  deUv^ea  bemg  mad" 
under  orders  Issued  from  Chicago,  elttier  spe- 
cial, or  to  be  infored  frmn  t3ie  geaeral  conrsr 
ot  buBlneaa.  The  vital  fact  te  ttiat  tlie  goods 
were  not  sold  fMm  ISneir  pbtce  ot  nianiifae> 
ture,  but  woe  kept  In  nbovk  at  Ifempbi^ 
and  tills  stock  was  drawn  on  trom  time  to 
time  to  fill  contracts  of  sale  made  by  tbe 
company's  salesmen,  or  to  fill  contracts  made 
by  meana  of  intendlnK  purchasera  d^oslting 
specifications  at  goods  desired  wltb  the  Pat- 
terson Transfer  Company,  and  in  timt  man- 
ner obtaining  the  goods. 

It  Is  Instated  that  complainant  was  only  a 
manufacturer  edling  ita  goods  as  any  oth*T 
manufacturer.  In  Taylor  ▼.  Vincent  12 
284,  47  Am.  Rep.  888,  It  is  said  that  if  the 
manufacturer  ot  an  aitlde  be  engaged  ia 
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celling  It  aa  a  bmlness,  lie  may  be  taxed  for 
the  privilege  of  doing  bo,  aa  a  tax  upon  hla 
occupation,  or  as  a  pi^Tllege;  but  that  If  he 
aells  from  hla  place  of  manufactare  in  un- 
broken iiackngeB,  as  a  mannfacturer,  he  can- 
not be  taxed  as  a  dealer.  A  later  case 
(Kurth  V.  The  State,  86  Tenn.  184,  6  a  W. 
593)  goes  further  and  bolda  that  a  manufac- 
turer of  liquors  cannot  sell  without  taking 
out  Ifcrnse  as  a  dealer.  This  latter  case  had 
reference  to  sales  at  retail,  but  In  another 
case  (Webb  t.  State,  11  Lea,  682)  the  same 
rule  was  applied  to  manufactnrera  selling  to 
wholesale  liquor  dealers.  And  in  Knrtfa  t. 
State,  In  referring  to  Taylor  t.  Vincent,  tt 
was  said:  "The  case  of  Taylor  r.  Vincent  la 
pressed  upon  ua  aa  determtailng  that  a  dealer 
la  one  who  buys  to  sell  again.  In  this  we 
do  not  concur.  But  this  proposition  la  no 
part  of  the  decision  of  the  case,  and  was 
only  used  In  argnment  by  the  Judge  deliver- 
ing the  opinion  of  the  court  The  decision  In 
that  case  only  goes  to  the  point  of  deciding 
tlmt,  under  the  revalue  laws  of  1881  and 
1883,  a  manufacturer  of  Uquora  from  the 
produce  of  this  state,  who  sold  at  his  place 
of  manufacture  to  dralera  in  unbroken  padc- 
ases,  was  not  a  wholesale  dealer  within  the 
meaning  of  Oiese  acta."  There  la  an  earUer 
case  (State  v.  Smith,  5  Humph.  894)  con- 
struing Acts  1835-36.  p.  61,  C.  13,  fi  5.  which 
takes  the  contrary  view,  but  this  is  not  con- 
trolling under  the  language  of  the  act  of 
1001  and  tiie  later  cases  above  referred  to. 

It  Is  next  Insisted  that  the  act  taxhig  tbe 
goods  was  a  violation  of  the  iRnvisions  of 
the  federal  (3onstltntlon  above  referred  to, 
because  the  goods  were  In  course  of  transit 
from  one  state  to  another  at  the  time  the 
tax  was  levied.  We  do  not  think  that  this 
position  is  well  taken.  Under  the  method 
of  business  pursued  by  the  complainant,  these 
goods  bad  been  sold  to  no  <me,  nor  w«e  they 
in  course  of  transit  for  the  purpose  of  being 
put  directly  upon  the  market.  The  ware- 
house of  the  Patterson  Tranafer  Company 
was  In  the  nature  of  a  permanent  place  of 
deposit,  where  complainanta  goods  were 
gathered  together  and  were  left  to  await  the 
orders  of  customers;  and  from  tba  maas  so 
created  goods  were  from  time  to  time  drawn 
to  meet  the  wanta  of  customers,  and  as  call- 
ed for  by  them.  It  Is  true  that  an  eflbrt 
was  generally  made  to  get  agreements  from 
Intending  purchasers  that  they  wonld  take 
the  output  of  complalnant'a  mills  before  the 
goods  were  manufactured,  and  that  usually 
enough  of  these  contracts  were  In  existence, 
and  calling  for  a  sufficient  quantity  of  goods, 
to  cover  the  expected  output  for  60  or  90 
daya,  the  time  during  which  these  contracts 
usually  ran;  hut  these  contracts  did  not  con- 
stitute sales.  They  were  only  agreements  to 
the  eCTeet  that,  during  the  GO  or  80  days 
next  ensuing  their  date,  such  Intending  pur- 
chasers would  take  such  and  such  a  quan- 
tity of  complaiimnt's  goods,  say  1,U(K>  kc^a 
of  nails,  or  1,000  Ucgs  of  staples,  or  500  coils 
7B  S.W.-C6 


of  wfee.  But  there  were  many  kinds  and 
gradea  of  nails,  and  tbia  class  of  goods  va- 
ried very  much  in  slse,  mnning  from  four- 
penny  to  twentypenny  nails.  There  were 
also  different  grades  of  staples.  And  as  to 
wire,  there  were  several  kinds;  First,  the 
two  general  classes  of  snirnth  wire  and  barb- 
ed wire,  also  wire  galvanized,  and  wire  not 
galvanised.  And  in  barbed  wire  there  wen* 
different  grades,  based  on  the  number  of 
points  or  barbs,  as  two-point  and  three-point 
wire,  etc  Any  customer  of  the  complainant 
who  bad  contracted  to  take  a  given  quantity 
of  complainanfa  natla,  as  1,000  k^s,  had  the 
right  to  select,  at  any  time  within  the  60 
or  80  days  covered  by  his  contract,  the  fctod 
of  nails  he  would  take.  He  might,  if  he 
chose,  call  tor  and  receive  all  of  one  kind, 
or  some  ct  each  kind,  or  in  any  proportion, 
as  respects  the  several  kinds,  that  he  de- 
sired. So  with  the  staples.  And  so  of  the 
wire.  He  might  specify,  during  the  60  or 
90  days,  so  many  colls  of  smooth  wire  gal- 
vanized, so  many  coils  not  galvanized,  so 
many  reels  of  barbed  wire  two-point,  and  so 
many  reels  of  barbed  wire  three-point.  At 
the  time  these  contracts  or  agreements  were 
entered  Into,  neither  the  complainant  nor  Its 
customers  knew  how  much  of  any  kind  of 
complainanlfs  goods  would  be  called  for. 
Hence  there  was  no  meeting  of  the  minds 
of  the  parties  as  to  an  essential  term  of  the 
contract.  These  contracts  were  nothing  more 
than  options  extended  to  complainant's  cus- 
tomers to  select  :^m  complatnanf  s  stock 
of  goods,  within  a  given  time,  such  artldes 
as  they  might  desire,  up  to  and  not  to  ex- 
ceecL  an  agreed  quantity,  the  price  of  each 
article  (kegs  of  naila,  kegs  of  staples,  colls 
of  wire,  and  reels  of  barbed  wire)  compos- 
ing the  mass  being  fixed  for  the  time  agreed 
upon,  and  the  customer  being  allowed  to  se- 
lect within  the  time  anch  articles  as  he  de- 
sired, with  the  understanding  that  they  were 
to  be  charged  to  him  at  the  price  ruling,  aa 
per  agreement,  during  the  60  days  or  other 
time  agreed  upon.  Nor  was  the  customer 
under  the  contract  bound  to  take  all  of  the 
goods  at  one  time.  He  bad  the  right,  ac- 
cording to  the  contract  and  the  usage  of  the 
business,  to  specify  and  select  all  at  one 
time,  or  to  specify  and  select  different  parts 
of  the  agreed  aggregate,  for  the  60  or  90 
daya,  at  dlCFerent  periods,  ot  on  different 
days  during  that  period.  The  substance  of 
the  contract,  agreement,  or  arrangement  be- 
tween the  complainant  and  any  given  cus- 
tomer may  be  thus  expressed:  On  his  part, 
the  customer  said:  During  the  next  60  days, 
I  will  take  from  you  1,000  bega  of  nails,  or 
1,000  kegs  of  staples,  and  1,000  colls  of  wire, 
reserving  to  myself  the  right  to  select  from 
the  mass  of  your  goods  such  and  so  much  of 
the  many  different  kinds  of  goods  which  you 
have  of  the  classes  referred  to  as  I  may  de- 
sire, provided  I  do  not  go  beyond  the  ag- 
Ki-egate  quantity  of  each  general  class  (nails, 
staples,  and  wire)  above  indicated;  the  price 
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for  each  of  the  several  grades  and  kinds  of 
the  sereml  dasses  of  goods  to  be  thus  and 
thiu.  Or,  to  state  the  matter  from  the  com- 
plainant's.  point  of  view,  the  substance  of 
the  D^otiatlon  between  the  parties,  in  gen- 
eral, may  be  thus  set  down.  Tic:  During 
the  next  dzty  days  I  wlU  sell  you  my  goods 
at  the  following  schedule  of  prices  (stating 
prices):  wliat  quantity  will  yon  take  doring 
tliat  period?  Tlie  customer  replies,  in  sub- 
stance, I  will  take  1,000  kegs  of  nails,  1.000 
kegs  of  staplm,  and  1,000  colls  or  reels  of 
wire,  of  such  kinds  as  I  may  i^ecl^  fit  the 
several  kinds  or  grades  of  nails,  ftnd  of  the 
several  kinds  of  staples,  and  of  Uie  aerveral 
kinds  of  wire,  during  the  next  00  days,  at 
tile  prices  offered.  Here  it  is  manifest  that 
there  being  no  agreement  as  to  the  amount 
of  eacb  kind  or  quality  of  goods  in  advance, 
and  there  being  no  means  of  making  certain 
these  matters,  except  throua^  the  uncon- 
trolled choice  of  ttie  customer,  them  can  be 
no  means  of  determining  the  sum  dve  until 
there  is  a  selection  made  by  the  customer  in 
any  given  Instance. 

As  appears  from  the  statement  of  fttcti 
above,  complainant  has  all  the  time  a  large 
nijimber  of  such  contracts  running  In  this 
state,  and  In  Arkansas,  Texas,  and  other 
states  in  the  Southwest,  and  keeps  on  hand 
its  stock  of  goods  to  meet  them,  that  Is,  to 
fill  such  orders  or  "apedflcatlons"  as  its  cns- 
tomers  may  from  time  to  time  make,  the 
orders,  in  general,  being  sent  to  complain- 
ant's Qilcago  office,  and  from  that  office  the 
directions  being  sent.  In  the  manner  set 
forth  in  the  statement  of  facts,  to  the  Mesft* 
phis  branch,  to  ffil  the  ordos  by  shipping' the 
goods  to  the  customer  so  ordering  or  "speci- 
fying." 

Likewise,  as  appears  from  the  said  Ertate- 
ment  of  facts,  complainant,  from  time  to 
time,  as  occasitm  oflera,  has.  throu^  its 
agent,  the  Patterson  Trsusfw  Company,  deal- 
ings with  its  recognized  customers  among 
the  merchants  of  Uemphls,  without  the  for- 
mality of  such  previous  written  eontracfei, 
allowing  these  merchants  to  select  or  '^spec- 
ify"  whenever  they  desire  goods,  and  Impos* 
iiig  upon  the  Patterson  Transfer  Company 
the  duty  to  deliver  promptly  to  such  mw>- 
chants,  whenever  calls  are  made,  without 
any  previous  notification  to  the  office  at  Chi- 
cago or  negotiations  therewith.  The  geeds 
kept  on  hand  at  Memphis  in  the  stock  refer* 
red  to  must  be  regarded  as  kept  on  hand  for 
this  puriMse  also. 

And  It  is  important  at  this  Juncture  to 
note,  as  shown  In  the  statement  of  facts, 
that  the  fact  last  stated  Is  not  the  only  evi- 
dence that  the  goods  are.  not  massed  at 
ilemphis  merely  for  the  purpose  of  meeting 
the  gcueral  contracts,  above  referred  to,  pre- 
viously made  In  and  through  the  Southwest; 
on  the  contrary,  as  previously  stated,  it  ap> 
pears  that  the  complainant  takes  advantage 
of  the  stoges  of  the  water.  In  the  rivers  over 
which  it  ships  its  goods  In  ba^ea,  to  float 


down  large  quantities  of  its  goods  In  an- 
ticipation of  sales,  and  to  have  them  ready 
against  a  time  when  the  waters  may  be  ao 
low  that  Alpments  cannot  be  made  by  that 
means,  but  only  by  the  mora  expmstve  meth- 
od of  railroad  transportatton. 

We  do  not  think  that  onder  these  drcmn- 
stancea  it  can  be  Justly  said  that  the  goods 
w«e  In  transit  from  one  state  to  another 
when  tile  tax  was  assessed. 

It  is-  jwxt  said  tiiat  the  ocanplainant  was 
not  liable  to  taxation  on  Its  goods,  becanae 
Ibey  were  sold  ta  the  original  packages. 
We  do  not  thhA  that  tUs  Is  a  sound  view,  be- 
cause the  facts  above  stated  show  that  com- 
plainants goods  were  put  up  for  sale  in  Mem- 
phia,  and  wen  so  dealt  with  as  to  make 
them  a  part  at  the  common  mass  of  property 
In  the  state.  Brown  v.  Houston,  114  U.  & 
028,  5  Sup.  Gt  lODl,  20  L  Bd.  257;  Pitts- 
Iraigta,  etc.,  Co.  t.  Bates,  1B6  n.  8.  STT,  IS 
Sup.  C9t  41S.  30  X..  Bd.  538;  Woodruff  t. 
Parhsm,  8  WaU.  12S,  19  L.  Ed.  882;  Hlnson 
T.  liOtt,  8  WaU.  148,  1»  U  Ed.  887;  Ooe  T. 
Town  oC  SttoI,  116  U.  8.  S17,  6  Sup.  CL  47S, 
20  L.  Ed.  71S.  And  see  Btanert  v.  MIssonri. 
IDS  U.  a  296,  IS  Sup.  Ot  867,  89  L.  Ed.  430. 

Unch  stress  Ss  laid  by  oomptalnant's  coun- 
sel upon  ^wh  T.  Maryland,  12  Wheat.  49&. 
6  li.  Ed.  678;  Letay  t.  Hardin,  136  U.  8.  100. 
10  Snp.  Ct  681,  84  I*  Ed.  128;  Lyng  v. 
State,  138  n.  S.  161,  10  Sup.  Ot  725,  84  L. 
Ed.  160;  Welton  t.  Missouri.  91  U.  S.  211k 
23  Ll  Ed.  847;  Robblns  r.  Shelby  Oaantv 
Taxing  District,  120  U.  &  488,  7  Sup.  Ct. 
592.  80  U  Bd.  894;  Leloup  The  Port  of 
Mobile,  127  U.  S.  641,  8  Sup.  Ot  1380.  82  L. 
Ed.  811;  and  the  case  of  Asher  v.  Texas,  12S 
n.  S.  129,  9  Sup.  Ot  1.  32  L.  Ed.  868.  We 
do  not  think  there  la  any  real  eftnfllct  be- 
tween any  of  these  cases  and  those  which 
we  have  dted  tai  support  of  our  condusIfHi, 
nor  have  the  cases  whidi  we  have  (dted 
ever  been  ovoruled  by  the  Supreme  Court  of 
Ite  United  States.  We  are  also  referred  by 
eonnsel  for  cemplalnant  to  several  cases  de- 
cided by  the  es«Fta  of  other'states  upon  thp 
federal  qaeatians  tnvolred,  but  these  ate,  of 
course,  not  eontrolllBg  on  sucb  questions, 
and  they  meed  not  toe  specially  examined  or 
eoBimentad  upon. 

From  some  of  tbe  evldeBce  which  vras  In- 
tradnced  by  tbe  oomplalnant,  and  which  we 
have  refened  to  in  the  last  part  ot  the  state- 
ment of  facts.  It  would  seem  that  tbe  eon- 
plalnant  Intended  to  support  the  contention 
that  the  tax  assessed  against  it  was  a  dto> 
criminative  oije  tn  favor  <tf  goods  mannhc^ 
tared  out  of  the  produce  of  Oils  stete,  and 
•gainst  thoae  manufactured  out  of  the  pro- 
duce of  other  atBte&  There  was  su<^  a  con- 
teotion  made  in  the  bill,  but  it  is  uaBecessary 
now  to  go  tnto  this  question  at  all,  because 
tiie  complainant  concedes  tiiat  if  It  la  to  be, 
or  rather  can  lawfully  be,  treated  aa  a  mow 
chant,  then  the  oblertion  ooidd  not  apply, 
because  there  is  no  discrimination  in  this 
state  in  reflect  of  the  origin  of  goods  whoi 
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they  are  In  the  hands  of  merchantg!  Jen- 
kins r.  Ewin,  8  HeislE.  456-484.  Oomplnln- 
ant  concedes  that  anch  contention  could  be 
raised  only  against  a  direct  tax,  and  there 
ifl  no  snch  tax  involved  in  this  case.  The 
tax  assessed  must  stand  or  fail  as  a  mer- 
chant's tax.  Hence  the  Question  of  a  dis- 
crimlnatlTe  tax  does  not  arise  in  this  case, 
and  need  not  be  considered.  The  tax  which 
is  uDdw  consideration  in  the  present  case 
has  no  element  of  discrimination  against  the 
complidDant  as  a  foreign  dealer  or  other- 
wise, and  hence  cannot  be  objected  to  on  that 
ground. 

It  resnlts  that  the  decree  of  the  chancellor 
must  be  rerersed,  and  the  bill  dismissed, 
with  costs. 


DE  SOTO  LUMBER  CO.  t!  LOEB. 

(Snpreme  Ooart  of  Toinessee.   May  16,  1903.) 

HBCHANIC'S    LIBN  —  JTJDOMBNT  —  PRACTICB- 
ATTACHMENT— ISSUANCE  BY  CURK. 

1.  Under  Code  1858,  §  3543,  providing  that  a 
mechanic's  lien  is  euforced  by  an  action  at  law 
or  in  equity  sued  oat  apon  bill  or  petition  under 
oath  settiog  forth  the  facts,  etc.,  a  proceeding 
to  secure  an  attachment  to  enforce  a  mechanic's 
lien  cannot  be  commenced  by  affidavit. 

2.  Attachment  to  enforce  a  mechanic's  lien 
cannot  be  issued  by  the  derk  without  an  order 
of  court. 

Appeal  from  Olrcnlt  Court,  Shelby  Oonnty; 
J.  P.  Young,  Judge. 

Suit  by  the  De  Soto  Lumber  Company 
against  Henry  Loeb.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

W.  W.  Goodwin,  for  appellant  L,  &  E. 
Lehman,  for  appellee. 

NEIL,  J.  This  suit  was  brought  In  the 
drcnlt  court  of  Shelby  comity  by  the  plain- 
tiffs to  enforce  a  lien  for  materials  furnished 
to  one  M.  J.  Galllger,  who  was  then  under 
contract  with  defendant,  Loeb,  for  the  erec- 
tion of  a  dwelling  house  upon  a  certain  lot 
In  the  city  of  Memphis,  the  plaintiffs  claim- 
ing that  they  bad  gi^en  due  notice  to  the 
said  Loeb,  and  that  the  materials  were  used 
In  the  erection  of  the  house,  and  that  there 
was  due  to  Qiem  the  sum  of  $1,542,  and  that 
this  was  a  Hen  upon  the  property.  This  was 
the  substance  of  an  affidavit  made  for  the 
I^alntiffs  OB  the  24tb  day  of  October,  1902, 
through  CL  D.  Walles,  a  member  of  the  firnL 
This  affidavit  was  sworn  to  before  the  clerk 
of  the  court,  and  upon  the  basis  of  this  af- 
fidavit the  clerk  Issued  a  writ  ^  attachment 
directing  the  sheriff  to  attach  the  said  land 
and  house  theroou  for  the  above-mentioned 
claim  of  fl,542,  and  the  attachment  was  ac- 
cordingly levied  on  the  property.  The  clerk 
also  issued  a  summons,  which  was  served  > 
on  the  defendant  The  plaintiffs  filed  their 
declaration,  which  contained.  In  substance, 
the  same  matta  set  out  In  the  affidavit,  and 
claimed  e  lien  upon  the  property.  Upon  ob- 
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Jection  being  made  In  the  court  below,  the 
circuit  Judge  quashed  the  attachment  and 
dismissed  the  suit  on  the  gronnd  that  the 
writ  had  been  Issued  by  the  clerk  of  the 
court  without  the  order  or  flat  of  a  Judge  or 
chancellor  directing  him  to  do  so.  From  this 
Judgment  the  plaintiff  in  error  has  appealed 
and  assigned  errors. 

Several  questions,  based  upon  objections 
made  In  the  court  below,  were  argued  in  this 
court,  but  we  need  notice  only  two  of  them. 
The  first  concerns  the  form  of  the  pleadings 
that  should  be  used  In  proceedings  to  en- 
force mechanics'  liens  in  courts  of  record, 
and  the  second  the  correctness  of  the  action 
of  the  circuit  judge  In  respect  of  the  attach- 
ment. The  first  question  must  be  determin- 
ed by  the  language  of  section  3543  of  the 
Code  of  1858.  That  section  reads  as  fol- 
lows: "The  mechanic's  lien  la  enforced  by 
attachment  at  law  or  in  equity,  sued  out  up- 
on bill  or  petition  under  oath  setting  forth 
the  facts  and  proceeded  with  under  the  pro- 
visions of  the  preceding  chapter."  The  three 
sections  Immediately  following  the  foregoing 
are  these: 

"3544.  Where  there  are  several  parties  en- 
titled to  the  lien  given  by  this  article,  all,  or 
any  number  of  them,  may  Join  In  one  attach- 
ment suit  In  equity,  or  upon  the  filing  of 
the  bill,  the  rest  may  come  in  by  petition, 
without  suing  out  a  new  attachment,  by 
giving  bond  and  security,  as  If  the  attach- 
ment had  been  taken  out  by  the  petitioner. 

"3545.  The  court  is  aothorized  to  adjust 
In  such  suit,  the  conflicting  rights  of  the  par- 
ties, claiming  liens,  among  themselves,  and 
to  enforce  the  same  according  to  priorities. 

"3540.  If  separate  suits  are  brought  In  the 
same  court,  they  shall  be  consolidated,  and, 
If  in  different  courts,  the  suits  last  brought 
may,  upon  application,  be  removed  Into  the 
court  In  which  the  first  suit  was  Instituted, 
or  vice  versa,  at  the  option  of  the  parties." 

It  is  clear  from  an  examinatton  of  these 
sections  of  the  Code,  and  construing  them 
together,  as  should  be  done,  that  It  was  the 
purpose  of  the  Legislature  to  provide  a  uni- 
form method  of  enforcing  mechanic's  liens 
In  the  chancery  and  circuit  courts  by_bill  or 
petition;  and  that  this  suit,  whether  In  the 
one  court  or  In  the  other,  should  be  In  the 
nature  of  an  equity  suit,  and  conducted  as^ 
such.  We  are  not  aware,  aud  a  very  atten- 
tive examination  does  not  disclose,  that  this 
precise  question  has  ever  arisen  in  any  re- 
ported case  since  the  passage  of  the  Code  of 
1858.  There  ore  two  cases,  however,  tn 
which  the  practice  above  indicated  Is  rec- 
ognized. McLeod  and  McGrath  v.  Capell,  7 
Baxt.  196-199;  Hlllman  v.  Anthony,  4  Baxt. 
444-447.  In  the  first  mentioned  of  these 
cases,  in  response  to  a  motion  to  quash  the 
attachment  for  the  reason  that  it  was  In 
the  nature  of  an  ancillary  attachment  and 
failed  to  show  upon  its  ftice  the  several 
recitals  which  have  been  repeatedly  held  by 
this  court  to  be  necessary  to  the  validity  of 
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an  ancillary  attachment,  It  was  said:  "We 
do  not  think  there  U  anything  in  this  ob- 
jection. This  lien  Is  enforced  by  attach- 
ment Bued  out  at  law  or  in  equity  upon  bill 
or  petition  under  oath  setting  forth  the 
facts,  and  proceeded  with  under  the  proTl- 
aions  of  the  preceding  chapter"— citing  sec- 
tion 3543,  supra.  In  Hiilman  v.  Anthony, 
After  stating  that  the  attachment  in  a  me- 
chanic's lien  case  is  purely  ancillary,  and 
holding  that  there  must  be  a  bond,  writ, 
^nd  affidavit  as  In  other  attachment  cases, 
■the  opinion  proceeds:  "Without  the  statute 
authorizing  the  attachment  in  favor  of  me- 
chanics, it  could  not  issue  at  all,  except  for 
-certain  enumerated  causes.  This  proceeding 
may  be  by  bill  or  petition  setting  forth  the 
'facts,  and  the  facts  to  be  set  forth  are  those 
-entitling  him,  under  the  statute,  to  the  tien." 
Perhaps  It  cannot  be  said  In  strictness  that 
^these  are  adjudications  of  the  point,  inas- 
much  as  the  special  point  of  practice  was  not 
tn  issue  directly;  yet,  as  stated,  they  amount 
to  persuasive  recognitions  of  the  correctness 
of  the  practice  referred  to.  It  seems,  how- 
ever, that  the  language  of  section  3543  is  In 
itself  sufficiently  explicit,  and  this  is  re- 
•euforced  by  the  fact  that  this  section  Is 
found  In  a  chapter  entitled  "Of  the  Enforce- 
anent  of  Liens."  The  words,  therefore,  "sued 
-out  upon  bill  or  petition  under  oath,"  were 
not  idle  ones,  but  intended  to  hare  the  mean- 
log  which  they  so  clearly  express.  More- 
over, they  are.  If  not  an  essential,  yet  a  ho- 
mogeneous, part  of  a  comprehensive  plan 
for  administering  the  lien  in  question  in  the 
same  manner  in  the  two  chief  Inferior  courts 
of  our  system  in  such  way  as  to  be  least 
•expensive  to  litigants  having  causes  of  this 
character,  enabling  them  to  dispose  of  the 
whole  matter  In  one  general  litigation.  The 
method  of  single  suits  In  the  circuit  court  un- 
der the  usual  form  of  practice  pertaining  to 
that  court,  without  the  power  to  Join  other 
-suits,  would  be  necessarily  Inimical  to  the 
lilan. 

It  Is  Insisted  by  plaintiff's  counsel  that  the 
construction  which  we  have  given  to  section 
3543  is  not  the  correct  one,  because  It  would 
necessitate  the  same  method  of  practice  be- 
fore Justices  of  the  peace,  inasmuch  as  in  the 
same  article  of  the  Code,  and  in  the  section 
immediately  following  section  3546  (section 
3547),  It  Is  laid  down  that  "the  lien  of  me- 
chanics, foundry-men,  and  machinists  may 
be  enforced  by  suit  before  a  justice  of  the 
peace,  for  all  sums  within  a  Justice's  Jurls- 
-diction;  and,  when  an  attachment  has  been 
levied  on  the  land,  and  a  Judgment  rendered, 
and  execution  issued  thereon,  the  papers 
shall  be  returned  to  the  circuit  court,  there  to 
be  proceeded  upon  as  in  other  cases  of  levy 
of  justice's  execution  on  land."  The  next 
■section  (3548)  provides:  "Xo  Justice's  execu- 
tion in  any  such  case  shall  be  a  lien  on  the 
land,  unless,  within  twenty  days  after  the 
■rendition  of  the  Judgment,  an  abstract  there- 
at, showing  the  name  of  the  plaintiff  and  the 


defendant,  the  date  and  the  amount  of  the 
recovery,  shall  be  registered  In  the  office  of 
the  register  of  the  county  in  which  the  Judg- 
ment is  rendered."  Even  If  It  should  follow, 
as  a  necessary  consequence  of  the  construc- 
tion which  we  have  given  to  section  3543, 
that  there  would  also  have  to  be  a  bill  or 
petition  filed  before  a  Justice  of  the  peace  to 
enforce  liens  for  sums  within  his  Jurisdic- 
tion, that  would  by  no  means  invalidate  the 
construction.  Still,  however,  the  conclusion 
insisted  upon  by  plalntifTs  counsel  does  not 
at  all  follow.  The  language  used  in  sections 
3543  to  3548,  Inclusive,  is  clearly  appUcabte 
to  previously  recognized  forms  of  pleadings 
In  the  circuit  and  chancery  courts,  and  they 
are  not  applicable  to  any  previously  recogniz- 
ed method  of  procedure  before  Justices  of  the 
peace.  Indeed,  the  special  directions  given 
with  reference  to  the  return  of  the  papers  to 
the  circuit  court  for  condemnation  of  the 
land  after  the  levy  of  the  Justice's  execution, 
and  the  provision  with  reference  to  the  regis- 
tration of  an  abstract  of  the  Jtistice's  Judg- 
ment, marks  proceedings  before  these  officers 
as  standing  wholly  apart  from  the  provisions 
made  for  the  circuit  and  chancery  courts. 
As  to  the  form  of  suing  out  the  attachment 
before  Justices  of  the  peace  for  the  enforce- 
ment of  mechanics'  liens,  we  do  not  now 
consider,  and,  of  course,  cannot  authoritative- 
ly determine.  We  are  left  to  Infer  as  to  these 
proceedings  the  practice  from  other  attach- 
ment proceedings  before  Justices  of  the  peace 
—that  is,  by  affidavit,  stating  the  grounds; 
Inasmuch  as  unmistakable  reference  is  made 
to  the  special  practice  obtaining  in  cases  gen- 
erally before  Justices  of  the  peace  where  land 
Is  levied  on  under  execution,  the  practice  be- 
ing assimilated  In  this  particular,  It  would 
be  reasonable  to  Infer  that  It  was  the  Inten- 
tion of  the  Legislature  to,  In  the  same  man- 
ner, assimilate  the  practice  before  them  la 
respect  of  attachments,  no  other  ezpreu  di- 
rection being  given. 

We  are  referred  by  counsel  to  Brown  v. 
Brown,  2  Sneed,  431,  as  authority  for  the 
practice  adopted  by  him  in  this  case.  That 
case  does  hold  substantially  as  Insisted  upon, 
but  It  was  decided  at  the  December  term. 
1854,  before  the  enactment  of  the  Code  of 
1S5S,  which  introduced  t^e  special  language 
und^  examination,  and  hence  It  is  not  au- 
thority for  the  construction  of  the  section  of 
the  Code  referred  to;  that  section  having  In- 
troduced a  provision  which  was  not  In  exist- 
ence In  1854,  and  hence  was  not  before  the 
mind  of  the  court  when  that  case  was  decid- 
ed. 

It  was  also  said  by  plaintifrs  counsel  that 
in  ililllken  &  Vertrees*  Compilation  of  Stat- 
utes, commonly  called  "Milliken  Jk  Vertrees' 
Code,"  section  3543  (428a  of  that  compilation' 
was  set  down  as  follows:  "The  mechanic's 
Hen  shall  be  enforced  by  attachment  at  law 
or  In  equity,  or  by  Judgment  at  law  and  levy 
of  the  execution  upon  the  property,  subject 
to  the  lien."  It  is  further  said  that  the  corn- 
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pliers  above  referred  to  so  rewrote  tbat  sec- 
tion because  they  conceived  tbat  chapter  19, 
p.  2S.  of  the  Acts  of  1873.  had  made  this 
change  In  the  law.  and  tbat  this  court  In 
the  case  of  Pbilllpa  &  ButtortT  Mfg.  Go.  y. 
Campbell,  93  Tesm.  469,  25  S.  W.  961.  recog- 
nized that  construction  as  the  true  one.  The 
single  question  considered  In  that  case  may 
be  tbus  stated:  There  was  a  suit  brought  In 
the  circuit  court  to  enforce  a  mechanic's  Hen 
for  the  sum  of  $37.50.  There  was  a  demur- 
rer to  the  Jurisdiction  on  the  ground  that  the 
circuit  court  had,  by  statute,  Jurisdiction  of 
no  case  involving  a  less  sum  than  (50.  To 
meet  this  contention,  the  plaintiff  replied  that 
there  was  no  law  authorizing  tb^  enforce- 
ment of  mechanics'  Hens  in  any  other  than  a 
court  of  record.  The  court  considered  this 
contention,  and  upon  a  thorough  examination 
of  our  statutes  upon  the  subject  in  the  opin- 
ion referred  to  It  was  held  that  Justices  of 
the  peace  bad  Jurisdiction  to  enforce  the  lien 
for  the  sum  sued  for.  In  the  course  of  the 
discussion,  and  merely  In  passing,  the  Justice 
who  delivered  the  opinion  made  the  follow- 
ing remark:  "It  may  be  well  to  note  that 
Messrs.  MUllken  &  Tertreea,  In  their  compi- 
lation, treat  the  act  of  1878  as  having  amend- 
ed section  3543,  as  well  as  1987,  of  the  Code, 
and  consequently  omit  from  their  correspond- 
ing sections  (Mill.  &  T.  Code,  U  2747,  4286) 
the  words  Introduced  by  the  codlflers  In 
1858."  As  stated,  this  was  merely  a  casual 
remark  dropped  out  In  the  course  of  a  gen- 
eral discussion,  and  was  not  intended  to  be 
an  adjudication  of  the  matter  referred  to, 
and,  In  view  of  the  question  then  under  ex- 
amination, could  not  have  been.  The  act  of 
187S  afforded  an  additional  remedy,,  viz.,  "by 
Judgment  and  execution  at  law,  to  be  levied 
tipoQ  the  property  on  which  the  Ueu  is."  It 
did  not  purport  to  amend  section  3548^  and 
did  not  amend  it.  Indeed,  it  does  not  cover 
the  whole  ground  occupied  by  the  attachment 
proceeding,  inasmuch  as  It  does  not  apply  to 
subcontractors  and  materialmen  who  have  no 
contractual  relation  with  the  owner  of  the 
property,  as  shown  In  Taylor  v.  Lumber  Co., 
107  Tenn.  41,  63  8.  W.  1180. 

We  shall  now  briefly  consider  the  second 
question.  As  previously  stated,  his  honor 
the  circuit  Judge  quashed  the  attachment 
writ  because  It  bad  been  Issued  by  the  clerk 
of  the  court  without  the  flat  of  a  Judge  or 
chancellor.  It  Is  conceded  that  the  action  of 
the  circuit  Judge  was  In  accord  with  the 
opinion  of  this  court  in  the  case  of  Lane  & 
Bodley  V.  Wood  &  Trimble,  decided  at  the 
December  term,  1876,  and  reported  In  1  Tenn. 
Caa.  648,  a  publication  Issued  In  1898.  We 
are  asked  to  overrule  that  case,  because  It  la 
Bald  that  it  Is  unsound  In  principle,  and  la 
opposed  to  an  earlier  case— Brown  v.  Brown, 
2  Sneed,  4S1— and  because  It  remained  un- 
published BO  long  tbat  counsel  and  litigants 
were  taken  unawares. 

As  to  the  last  poin^  we  do  not  think  this 
entitled  to  very  great  conaldmtUm,  inaamoch 


as  the  case  waa  published  more  than  four 
years  ago.  and  baa  long  been  aecesalble  to  tbp 

profession. 

As  to  the  second  point,  It  Is  true  that  Lane 
v.  Wood  is  directly  opposed  to  the  previous 
case  of  Brown  v.  Brown.  What  was  said  In 
Brown  V.  Brown,  however,  upon  the  subject 
of  the  granting  of  the  attachment  by  the 
clerk  of  the  court  was  merely  dictum. 

With  respect  to  the  merits  of  the  question-,, 
if  it  were  res  Integra,  It  might  well  be  de- 
cided either  way.  There  Is  much  force  In  the 
contention  of  counsel  for  plaintiff  In  error 
that  the  whole  of  the  preceding  chapter  of 
the  Code  (chapter  10)  was  referred  to,  and 
therefore  that  all  of  the  provisions  concern- 
ing attachments  sued  out  under  section  8455, 
and  especially  section  8463,  concerning  the 
granting  of  attachment  by  clerks,  would  also 
apply  to  suits  to  enforce  mechanics'  Hens; 
but  there  Is  also  equal  force  In  the  sugges- 
tion made  by  counsel  for  defendant  In  error 
that  the  ref^ence  was  really  to  article  6, 
only,  of  that  chapter,  entitled  "Mode  of  Pro- 
cedure in  Attachment  Cases."  As  stated,  if 
the  question  were  an  open  one,  we  think  that 
either  view  of  the  case  might  be  adopted 
with  good  reason.  The  question,  then,  being 
one  of  doubtful  construction  of  our  statutes, 
we  do  not  feel  at  liberty  to  overrule  the  for- 
mer decision  Lane  v.  Wood,  supra,  wjilctfr 
took  the  view.  In  substance,  now  Insisted  up- 
on by  defendant's  counsel.  This  decision  ha» 
been  long  In  existence,  and  we  do  not  think 
it  should  be  overruled,  involving  as  It  doe? 
a  mere  point  of  practice;  the  point  itself,  on' 
the  merits  of  the  Inquiry,  being  a  doubtful 
one  at  best 

Let  tbe  Judgment  be  affirmed. 


BARNUH  V.  LB  MASTBR  et  aL 
(Supreme  Court  of  Tennessee.  June  16.  190S:> 

HUSBAND  AND  WIPB-CONVBTANCH  OP  LAND' 
TO  WIPB— BPPBCT. 
l.A  conveyance  of  land  in  the  usual  ttxm- 
from  huflband  to  wife  ia  conBideration  of  an- 
Biitenaptial  contract,  and  which  recited  a  con- 
sideration of  love  and  affection,  passed  the  title 
to  the  land  to  the  wife,  and  vested  in  her  a 
separate  estate  therein,  notwithstanding  the  ab- 
sence of  any  words  evincing  an  intention  t» 
create  a  separate  estate  in  the  wife. 

Appeal  from  Chancery  Court.  Staelbjr 
County;  P.  H.  Helskell.  Chancellor. 

Suit  by  J.  H.  Bamum  against  D.  B.  Le» 
Master  and  others.  From  a  decree  for  conk- 
plainunt,  defendants  appeal.  Reversed. 

Frank  P.  Posttm  end  J.  W.  Cananda,  for 
an>ellantL  Smith  A  Treadvant.  for  appellee^ 

SHIELDS,  J.  The  question  tor  determina- 
tion in  this  case  is  whether  a  conveyance  of 
lands  made  by  a  husband  to  his  wife,  In  tbe- 
nsual  form,  without  any  words  Indicating 
an  Intention  to  do  so.  has  the  effect  In  law,, 
ex  proprio  vlgore,  to  create  a  technical  sep* 
ante  estate  in  the  wife.   Ttae  facta  necer 
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sary  to  be  stated  are  tbene:  Complainant,  i 
J.  H.  Bamiua,  and  defendant  Clara  S.  Bar^ 
num  are  busband  and  wife,  wltbont  iasue  ot 
their  marriage.  J.  H.  Baronm,  on  December 
2,  1895,  in  consideration  of  an  antenuptial 
contract,  conveyed  to  bis  wife,  Clara  S.  Bar- 
nnm,  certain  valuable  lands  lying  In  Slielby 
county,  near  Mempbis,  tbe  conreyance  being 
In  the  usual  form,  wltbout  any  words  In- 
dicating an  Intention  to  create  a  separate 
estate,  reciting  a  consideration  of  love  and 
affection,  and  containing  coTenants  of  seisin 
and  general  warranty.  Clara  S.  Bamum, 
without  tbe  consent  or  jolndra  of  her  bus- 
baud,  J.  H.  Bamum.  NoTembw  7,  1902,  con- 
veyed by  deed  with  proper  privy  examina- 
tion, for  a  valuable  consideratloQ,  a  portion 
of  tbese  lands  to  the  defendant  B.  B.  Le  Mas- 
ter. Complainant  filed  his  bill  November  14, 
1902,  cbargiag  that  Mrs.  Bamom  had  only  a 
general  estate  in  said  lands,  and  could  not 
sell  and  convey  them  without  him  joining  In 
the  conveyance,  and  tlut  tbe  deed  made  by 
her  was  void,  and  a  cloud  upon  his  marital 
rights  In  tbe  premises.  The  prayer  is  that 
Ike  couveyance  be  declared  void,  canceled, 
and  surrendered,  and  E.  B.  Le  Master  be  en- 
Joined  from  talcing  possession  of  the  prc^ 
crty.  This  relief  was  granted  by  tbe  chan-  i 
collor,  and  a  decree  pronounced  In  accord-  i 
nnce  with  the  prayer  of  the  bill,  from  which  | 
tbe  defendants  have  appealed  and  asalgned  ; 
errors.  1 
Complainant,  as  stated,  coutends  that  the  i 
defendant  Clara  S.  Bamum  hnd  only  a  gen-  i 
era!  estate  in  the  lands;  that  by  virtue  of 
bla  marital  rights  be  baa  tbe  right  to  the 
possession  of  them  during  their  Joint  lives, 
:ind  that  she  cannot  sell  or  convey  them  dur- 
ing that  period  without  bla  Joining  In  tbe 
conveyance,  and  therefore  the  sale  and  con- 
vey.mce  made  by  her  to  E.  B.  Master  is 
a  nullity,  and  a  cloud  upon  bla  title.  While 
tbe  insistence  of  the  defendant  is  that  tbe 
conveyance  to  Mrs.  Barnum,  being  one  from 
husband  to  wife,  by  necessary  Implication 
and  operation  of  law  created  and  vested  in 
her  a  separate  estate  In  the  lands  conveyed, 
notwithstanding  tbe  entire  absence  of  any 
words  evidencing  such  Intention,  and  which 
are  necessary  In  transfers  of  personal  and 
conveyances  of  real  property  by  strangers  to 
married  women  in  order  to  create  such  an 
estate;  and  that  the  conveyance  made  to 
E.  B.  Le  Master  vests  in  him  a  valid  title, 
free  from  any  and  all  claims  of  her  husband. 
It  has  long  been  the  establlslied  rule  In  this 
state  that  transfers  of  personal  property 
made  by  a  husband  to  bis  wife  without 
words  to  that  effect,  by  implication  and  as 
a  matter  of  law  vests  In  tbe  wife  a  technical 
separate  estate  In  the  thing  transferred,  but 
we  have  no  reported  case  Involving  a  con- 
veyance of  real  estate  in  which  tbe  doctrine 
lias  been  Involved.  We,  however,  can  see 
no  reason  why  a  distinction  should  be  made 
in  this  respect  between  transfers  of  personal 
property  and  conveyancoB  ot  real  estata 


The  reasons  given  In  support  of  tbe  role  as 
applied  to  personal  pKq;ierty,  tbe  cblef  ot 
which  Is  that  tbe  transfer  la  without  bene- 
ficial effect,  and  abortive,  unless  a  separate 
estate  la  vested,  apply  with  equal  torce  to 
conveyances  of  lands.  This  fuUy  aiHoears 
from  a  review  of  our  cases  invcrivlng  sales 
and  gifts  of  personal  property  by  buabanda 
to  tbelr  wives.  Tbe  earliest  ot  tbese  cases 
Is  that  of  Powell  v.  Powell,  9  Humph.  486, 
where  a  sale  of  four  slaves,  made  by  Bobt. 
Powell  to  his  wife,  Mary  L.  Pow^  for  a 
valuable  consideration,  was  an  issue.  Judge 
Turley,  J!or  tbe  court,  in  tliis  case  says:  "We 
have  seen  that  though,  by  the  common  law, 
a  married  woman  could  not  have  and  bold 
property  to  bw  s^arate  use,  yet  equity  has 
so  far  qualified  this  as  to  permit  ber  to  toke 
and  eujoy  proper^  to  her  separate  use,  when 
It  is  given  to  her  to  that  intent  But  equity 
has  done  this  with  timidity,  for  It  holds 
that  each  claim  on  the  part  of  a  married 
woman,  being  against  common  right,  and  it 
being  a  presumption  of  law  that  tbe  prop- 
erty which  she  becomes  the  owner  of  is  her 
husband's,  a  trust  by  which  it  Is  to  be  se- 
cured to  ber  separate  estate  free  trom  hU 
marital  rights  should  very  distinctly  express 
that  Intention.  It  however,  holds  It  to  be 
immaterial  in  what  form  or  phrase  a  trust 
of  that  nature  is  described,  technical  lan- 
guage not  being  deemed  necessary,  and  it 
being  only  required  that  the  Intention  of  the 
gift  shall  appear  manifestly  to  be  for  tbe 
wife's  separate  eojoyment,  and  In  bar  of  tlie 
husband's  rights.  This  la  unquestionably 
tiie  law  in  relation  to  gifts,  devises,  or  set- 
tlements made  in  favor  of  married  women  by 
third  persons,  and  gifts  and  voluntary  set- 
tlements made  after  the  marriage  by  the 
husband,  though  ttiat  Is  not  so  clear.  But 
Is  this  principle  applicable  to  tbe  cases  of 
purctiBses  made  by  the  wife  from  tbe  bns- 
t>and  for  a  good  and  valuable  consideration 
paid  him  by  her  out  of  her  estate  which  has 
already  i>eeu  settled  to  her  s^arate  use  and 
maintenance?  I  think  not,  l>ecmu8e,  in  the 
first  place,  the  reason  why  sudi  direct  ex- 
pression is  regarded  when  gifts  are  made 
to  the  wife,  as  we  have  jtut  seen.  Is  because, 
in  contemplation  of  law,  all  gifts  of  prop- 
erty to  the  wife  are  gifts  to  the  husband,  and 
tliat  any  other  iutendmrat  is  in  vl<^tton  of 
his  rights.  But  such  is  not  the  case  when 
be  himself  sells  and  conveys  property  for  a 
valuable  consideration  paid  him  out  of  her 
separate  estate.  In  such  case  there  is  and 
can  be  no  intendment  In  tevor  of  bis  rights 
to  the  property  thus  conveyed,  and  it  Is  atv- 
surd  to  talk  about  such  a  conveyance  being 
against  bis  common  right;  for  It  is  Impos- 
sible to  bold,  with  regard  to  intention,  tbat 
a  sale  of  property  by  the  husband  to  tbe 
wife  for  a  valuable  consideration,  paid  him 
out  of  her  own  private  estate,  can  have  any 
other  design  than  tbe  separate  use  and  bene- 
fit of  the  wife.  The  husband  parts  from  his 
intercat  by  tail  conveyance  and.  It  tbe  opem- 
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tlon  of  tha  oonrsranee  I>e  to  vest  tlie  prop- 
erty In  the  wife  for  Mb  benefit  and  nse,  and 
he  be  Immediately  remitted  to  all  of  bte 
orlgtnal  rights,  then  thli  whole  transaction 
is  a  farce,  and  the  law.  In  penntttlng  soch 
contracts,  has  plaeed  Itaelf  la  a  very  rldle*- 
Ions  pf>aitloQ." 

In  McCampbell  t.  McCampbell,  2  Lea,  064, 
31  Am.  B«p.  t528,  tbe  court,  citing  with  ap- 
proval the  PowcU  Cfeise,  say*:  "A  considera- 
tion passing  from  the  wife  will  sustain  a 
direct  conveyance  of  tbe  property  by  the 
husband  to  her,  and  tbe  very  nature  of  the 
transaction  will  fix  the  property,  even  if  per- 
sonalty, wltli  a  trust  for  tbe  Borate  twe 
of  the  wife,  witliout  any  wobOs  to  that  e^ 
feet" 

In  Bherron  t.  Hall,  4  Lea,  SOO,  It  la  said: 
"But  the  gift  was,  in  effect,  as  If  tbe  hng- 
band,  for  a  ralnable  conslderatlim,  had  made 
the  conveyance  to  tiie  wife,  in  which  case 
the  transactioii,  from  Urn  very  nature,  would 
confer  a  separate  estate,  without  express 
words." 

In  Templeton  T.  Brown,  86  Tenn.  OS,  B  B. 
W.  441,  tbe  court  says:  '^he  intention  to 
create  a  separate  estate  must  clearly  appear 
either  by  express  terms  or  by  necessary  Im- 
plication; otherwise  the  marital  rights  of 
the  husband  will  attach.  When  tbe  gift  is 
from  a  stranger,  the  intention  must  usually 
appear  from  the  express  language  of  the 
donor  in  terms  creating  such  an  estate; 
otherwise  tbe  rights  of  the  husband  will 
not  be  excluded.  But  where  tbe  gift  is  from 
the  husband,  tbe  intention  to  exclude  him- 
self Is  tnfo'red  from  the  drcumstances  of 
the  case  and  the  situation  of  the  parties, 
without  the  use  of  tbe  express  words  that 
would  be  required  where  a  ttaisd  person  is 
the  donor"— citing  1  Bishop  on  Manlsd  Wo- 
men, {  119;  Story's  Bq.  I  1878;  ftety  oo 
Trusts,  639. 

In  Oarpeater  t.  PVanklia,  89  Tenn.  142, 
14  S.  W.  484,  It  is  said:  "An  agreement  that 
tbe  gift  of  the  boebaod  to  tbe  wife  shall  be 
to  her  separate  use  arises  from  the  very  ne- 
cessity of  tbe  case,  ^se  the  gift  would  be  In- 
effectuaL  A  gift  to  the  wife  of  ber  own 
en  riling,  ettlier  from  her  latwr  as  tac  sew- 
ing, or  from  the  profits  of  her  boarders,  or  of 
her  savings  from  money  fumfslied  ber  for  ber 
own  personal  expenses  or  her  household  ex- 
penses, may  be  made  out  by  circumstances,, 
and,  when  so  made  out,  is  as  effectual  as  If 
proven  by  express  contract  Especially  does 
the  implication  of  gift  to  her  sole  and  sep- 
arate use  arieie  when,  as  in  this  case,  the 
wife,  with  the  assent  of  the  husband,  loan- 
ed out  such  earnings  and  savings  in  her  own 
name,  taking  title  to  herself." 

In  Snodgrass  v.  Hyder,  85  Tenn.  B7S,  32  8. 
W.  764,  the  court  again  holds  as  follows: 
"A  direct  gift  by  the  husband  to  tbe  wife, 
during  coverture,  of  money  or  other  personal- 
ty, creates,  by  necessary  Imidlcntion,  a  s^ 
ante  estate  in  tbe  wife,  and  liicewise  a  gift 
at  earnings  or  saTln^  may  be  shown  by  dr- 


cumstances, and,  when  so  shown,  is  as  ef- 
fectual as  if  proven  by  express  contracf;" 
citing  Pomeroy'B  BJquity,  S  1100.  It  seems  to 
be  taken  for  granted  by  the  court  In  tliese 
and  all  other  cases  that  the  rule  is  the  same 
in  relation  to  both  personal  and  real  estate. 

Some  stress  in  the  earlier  cases  appears  to 
be  laid  upon  the  fact  that  a  valuable  con- 
sideration was  paid  by  the  wife  to  the  bus- 
band,  but  in  the  later  ones  the  doctrine  Is 
applied  without  question  to  gifts  from  the 
hasband.  This  conveyance,  however,  was 
made  In  consideration  of  marriage,  which  is 
a  valuable  consideration,  and  held  to  be  suf- 
flcleot  to  support  a  settlement  by  the  hus- 
band upon  his  wife  by  all  the  authorities. 
Nelson  v.  Trigg,  2  Tenn.  Cas.  &t5;  Spurlock 
T.  Brown,  91  Tenn.  241,  257,  18  S.  W.  808. 

While  as  stated,  this  doctrine  has  not  been 
heretofore  ai^Ued  in  this  state  in  any  report- 
ed case  to  a  conveyance  of  real  estate  made 
by  a  husband  to  bis  wife,  it  has  been  by  the 
court  of  last  resort  i«  a  number  of  other 
stBitea»  and  an  examination  of  the  opinions 
of  those  courts  will  show  that  tbe  same  rea- 
sons advanced  in  our  cases  for  the  creation 
of  a  sepatate  estate  in  transfers  of  personalty 
are  there  given  to  support  the  application  of 
the  rule  to  conveyances  of  land.  The  case 
of  McMillan  v.  Peacock,  07  Ala.  127,  is  very 
much  in  point.  In  the  opinion  Chief  Justice 
Brlckell,  speaking  for  the  court.  It  Is  said: 
"To  the  creation  of  the  equitable  separate 
estate  no  particular  form  of  words,  no  tech- 
nical expressions,  are  necessary.  A  clear, 
unequivocal,  Intention  to  exclude  alt  inaritfll 
rights  of  the  hueband  to  secure  to  the  wife 
tbe  separate,  exclusive  enjoyment  of  the  es- 
tate, manifested  by  the  terms  of  legal  oper- 
ation, is  sufficient  If  the  grant  or  convey- 
ance Is  made  by  a  stranger,  the  intent  to  ex- 
clude the  right  of  the  husband  and  vest  tn 
the  wife  the  entire  exclusive  Interest  must 
be  expressed  In  clear  terms.  It  cannot  rest 
on  conjecture  or  implication.  A  conveyance 
by  the  husband  to  a  trustee  for  the  use  of 
the  wife  Is,  necessarily,  for  the  separate  use 
of  the  wife;  otherwise  It  would  be  vain  and 
Inoperative.  A  gift  or  conveyance  made  by 
the  husband  directly  to  the  wife,  during  cov- 
erture, at  common  law  Is  void,  as  are  all 
contracts  made  between  husband  and  wife. 
Courts  of  equity  have  long  been  accustom- 
ed to  support  and  maintain  such  gifts  and 
etmveyances,  when  not  fraudulent,  as  to 
creditors.  The  necessity  for  creating  In 
the  wife  a  separate  estate,  vesting  In  her  th^j 
entire,  exclusive  Interest,  Is  apparent,  since 
otherwise  tbe  transaction,  which  was  intend- 
ed to  have  some  effect,  can  have  none  in  law 
or  equity.  And,  further,  all  that  Is  neces- 
sary to  the  creatioD  of  an  equitable  separate 
estate  is,  as  we  have  seen,  a  clear  and  un- 
equivocal manifestation  and  declaration  of 
the  intention  to  relinquish  his  own  r^bt^ 
and  to  clothe  the  wife  with  them;  and  that 
Intention  a  eewt  of  equity  wilt  carry  into 
effect" 
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The  case  of  Helmebig  t.  Frank,  61  Ala. 
68,  In  which  tbe  opinion  was  also  delivered 
by  Brlckell,  C.  J.,  is  to  the  same  effect.  It 
Is  there  said:  "We  regard  It  as  the  settled 
law  of  this  state  that  a  gift  by  husband  to 
the  wife  of  property,  real  or  personal,  cre- 
ates in  the  wife  an  equitable  estate.  Prop- 
erty thus  acquired  by  the  wife  is  not  within 
tbe  Influence  and  operation  of  the  statutory 
proTlsious  which  create  separate  estates." 

In  tbe  case  of  Klmbrougb  t.  Kimbrough, 
90  Ga.  134.  25  S.  E.  176.  the  Supreme  Court 
of  Georgia  holds:  "Where  a  hasbaod.  with 
bis  own  money,  purchased  and  paid  for  a 
bome,  and  deliberately  and  intentionally  had 
the  same  conveyed  to  bis  wife,  with  no  un- 
derstanding or  agreement  that  be  was,  In 
any  event,  to  have  an  Interest  in  the  title, 
the  transaction  amounted  to  a  gift  from  the 
husband  to  tbe  wife,  and,  as  between  them, 
the  property  became  almolutely  her  separate 
estate.  Where  the  busband  and  wife  bad 
Joint  possession  of  the  property  thus  con- 
veyed, and  after  they  had  lived  together 
tbereon  for  a  time  she  was  forced,  by  mis- 
treatment and  cruelty  on  bis  part,  to  leave 
tbe  premises,  and  he  remained  in  pftssesaton, 
be  was,  in  law,  her  tenant  at  sufferance,  and 
npon  his  refusing  to  surrender  possession  to 
her  when  demanded  It  was  her  right  to  sue 
out  a  dlspossessory  warrant  for  tbe  purpose 
of  ejecting  liim." 

In  tbe  case  of  Whltten  v.  Wbltten,  8  Cush. 
(Mass.)  19B,  which  was  tbe  case  where  land 
was  purchased  by  the  husband  with  his 
money,  and  the  title  taken  in  bis  wife,  tbe 
court  says:  "Where  tbe  husband  himself 
makes  a  grant  or  gift  to  the  wife,  tbe  In- 
tentlon  to  relinquish  bis  own  rights  in  favor 
of  tbe  wife,  and  thus  to  give  her  a  separate 
property  or  Interest,  Is  necessarily  and  most 
clearly  and  nneqnlTocally  manifested  and 
declared." 

In  the  case  of  Bayers  v.  Wall.  26  Orat 
873,  21  Am.  Rep.  303,  the  court  says:  "It 
seems  to  be  well  settled  that  express  words 
are  not  necessary  to  create  a  separate  estate 
In  a  deed  from  tbe  husband  to  bis  wife. 
Tbe  law  attaches  to  absolute  deeds  and 
transfers  a  fall  alienation  of  the  entire  In- 
terest of  property,  so  far  as  tbe  alieoatlon  Is 
permitted  by  the  prindples  of  law  and 
equity." 

In  <3arland  v.  Pamplln,  82  Grat  314,  it  Is 
held:  "The  general  rule  is  that  a  conveyance 
by  the  husband  directly  to  bis  wife,  although 
void  at  law,  or  to  a  third  person  for  her 
benefit.  Is  construed  as  operating  to  her  sep- 
arate use;  and  the  reason  assUrned  is  that 
tbe  conveyance  otherwise  would  be  wholly 
inoperative." 

A  case  In  point  is  Leake  v.  Benson,  29 
Grat.  156,  in  which  It  is  held:  "Where  the 
conveyance  is  by  the  busband  to  the  wife, 
aa  a  general  rule  It  will  be  construed  as  op- 
eratlnt;  to  her  separate  use,  although  no  such 
words  are  used  as  would  be  necessary  to  cre- 
ate a  separate  estate  In  conveyance  by  a 


stranger.  The  reason  la  said  to  be  that  otb- 
erwlse  tbe  conveyance  wonld  be  wboUy  In- 
operative." 

In  Doming  V.  Williams,  26  Conn.  231,  68 
Am.  Dec.  886,  the  court  discusses  this  qnes- 
tioD,  and,  citing  a  large  number  of  antbori- 
ties.  thus  lays  down  the  rule:  "Undonbtedly 
the  cases  all  of  them  Import  that  tbe  wife  is 
to  take  to  tbe  exclusion  of  tbe  husband.  But 
this  Is  to  be  Inferred  from  tbe  fact  that  it  is 
a  bona  fide  gift  from  the  husband  to  the 
wife.  If  this  is  not  irrevocably  to  her  sep- 
arate estate,  the  transaction  has  no  meaning, 
for  no  one  pretends  that  a  legal  title  passed 
to  her.  We  cannot  believe  that  the  husband, 
in  order  to  be  irrevocably  bound,  must  use 
language  to  that  effect,  or  covenant  that 
he  will  not  resume  or  sell  the  thing  tbai 
he  has  given  to  hia  wife.  When  a  stranger 
gives  to  a  wife,  it  is  true  that  words  of  ex- 
clusiveness  are  necessary,  for  otherwise  tbe 
unity  of  husband  and  wife  would  carry  to 
tbe  husband  alone  a  gift  of  personal  property 
to  the  wife;  but  when  tbe  husband  himself 
^ves  to  tbe  wife  it  cannot  be  necessary, 
and  we  are  confident  that  no  case  can  be 
found  which  upholds  such  a  doctrine." 

The  cases  of  Steel  v.  Steel.  86  N.  C.  4S2: 
Sims  V.  Rickets,  85  Ind.  181,  0  Am.  Rep.  679: 
Haines  v.  Haines,  54  HI.  77;  Smith  v.  Seib- 
erlbig  (C.  C.)  35  Fed.  677;  Maraman  v.  Mara 
man.  4  Mete.  (Ky.)  84;  Callahan  v.  Houston. 
78  Tex,  494,  14  S.  W.  1027;  Story  v.  Mar- 
shall, 24  Tex.  306,  76  Am.  Dec.  106;  Putnam 
V.  Bicknell,  18  Wis.  333— are  in  Ibie  with 
those  from  which  we  have  quoted,  and  fnlly 
sustain  the  view  we  have  taken  of  tbe  ques- 
tion. 

These  are  all  cases  decided  by  courts  or 
the  highest  autb<»1ty,  and  would  seem  to  be 
conclusive  of  tbe  matter.  Counsel  for  the 
complainant  rely  upon  tbe  fact  that  we  have 
no  case  in  which  this  doctrine  has  been  ap- 
plied to  conveyances  of  lands  in  Tennessee. 
But  they  have  been  unable  to  produce  a  ca^e 
either  In  this  or  any  other  jurisdiction  where 
a  court  has  refused  to  apply  it  to  such  con- 
veyances. In  every  case  called  to  our  atten- 
tion, where  it  has  been  Invoked,  the  rule 
has  been  applied  and  enforced.  The  question 
was  not  made  or  considered  in  the  cases  of 
Murdock  v.  Railroad  Co..  7  Baxt.  572.  and 
Vick  V.  Gower,  92  Tenn.  391,  21  S.  W.  677. 
and  they  do  not  support  the  mmtentlon  of 
the  complainant. 

The  reasons,  we  have  said,  given  In  the 
opinions  of  this  court  for  holding  tbat  tniDs- 
fers  of  personal  property  by  husbands  to 
their  wives  create  separate  estate  in  the 
property  vrithont  language  expressing  that 
intention,  apply  with  tbe  same  force  to  the 
conveyances  of  real  property,  and  there  is 
DO  sound  basis  upon  which  a  distinction  can 
be  made.  It  is  a  question  of  Intention  and 
effect  Tbe  law  concltisively  presumes  that 
the  busband  intends  tbat  this  act  shall  have 
tbe  effect  that  It  purports  to  have  upon  It« 
face,  tbat  he  part  wltb  an  bla  Interest  In 
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the  property  conveyed.  If  a  transfer  of  per-  ] 
soDBl  property  to  tbe  wife  by  her  husband 
did  not,  of  Its  own  force,  vest  In  her  a  sep- 
arate estate,  the  transfer  would  be  a  farce, 
and  perhaps  a  fraud  upon  her,  because  tbe 
husband  would  immediately  become  again 
tbe  owner  of  it  by  vlrtne  of  his  marital 
rights,  and  the  wife  would  take  nothing.  If 
tbe  same  result  did  not  follow  a  conveyance 
of  land  by  a  husband  to  his  wife,  be  would, 
by  the  same  marital  rights,  become  seised 
of  an  estate  therein  during  their  joint  lives,  ! 
and,  if  they  have  a  child  bom  alive,  for  his  i 
life  if  he  survives  her,  as  tenant  by  the  ; 
curtesy,  end  entitled  to  receive  and  enjoy  the  ! 
rents  and  profits.  The  wife  would  not  only  | 
be  deprived  of  all  the  fruits  of  ownership 
during  all  this  time,  but  she  could  not  sell 
or  convey  It  without  his  consent  and  Joinder 
in  tbe  conveyance— a  power  In  the  husband 
over  the  disposition  of  the  property  that 
often  enables  him  to  control  and  reacquire 
title  by  reducing  to  possession  tbe  proceeds 
of  the  sale  of  It.  The  wife  would  acquire 
a  bare  right  to  sell  with  the  concurrence  of 
ber  husband  while  he  lived,  and  only  come 
into  full  ownership  and  enjoyment  in  the 
event  she  should  survive  him— an  estate 
more  In  the  nature  of  a  remainder  than  the 
absolute  one  taking  effect  immediately  which 
the  deed  purports  to  pass,  and  wholly  In- 
consistent with  tbe  terms  of  tbe  instmment. 
Beneficial  results  wonld  be  practically  want- 
ing In  transfers  of  both  species  of  property, 
and  there  would  be  a  like  conflict  in  twth 
cases  in  the  effect  and  the  apparent  object 
of  the  transaction  and  expressed  purpose  of 
the  parties.  It  cannot  be  supposed  that  par- 
ties Intend  that  contracts  deliberately  en- 
tered Into,  often  supported  by  valuable  con- 
sideration, should  he  so  abortive  and  barren 
of  results.  It  Is  more  reasonable  to  treat  the 
contract  as  having  Its  plain  and  natural 
meaning,  and  effective  to  vest  In  the  wife  the 
absolute  estate  (a  separate  estate)  which  tbe 
language  of  tbe  Instrument  Indicates  it  was 
the  intention  of  the  conveyor  to  convey.  This 
view  Is  In  harmony  with  our  statute  provid- 
ing that  a  grant  or  conveyance  of  land  is 
effective  to  pass  all  the  title  and  interest  of 
the  grantee  therein,  unless  the  Intent  to  con- 
vey a  less  estate  appears  by  express  words 
or  necessary  implication  from  tbe  terms  of 
the  Instrument.  It  is  Immaterial  that  the 
marital  right  of  tbe  husband  attached  to 
property  conveyed  to  the  wife  by  operation 
of  tbe  law,  and  withont  any  affirmative  ac- 
tion on  his  part.  This  is  presumed  to  be 
known  to  and  in  contemplation  of  the  par- 
ties when  a  contract  of  the  character  under 
consideration  Is  made,  and  to  be  provided 
against  so  far  as  the  creation  of  a  separate 
estate  can  have  that  effect.  When  there  is 
no  reservation  In  a  deed.  It  will  be  taken  as 
passing  to  tbe  vendee  tbe  highest  estate  that 
tbe  vendor  can  convey,  which  In  tbe  case  at 
bar  Is  a  separate  estate  In  the  land  con- 
Teyed.  It  Is  clear  upon  principle  and  author- 


ity that  a  conveyance  of  land  by  husband 
and  wife  in  the  usnal  form  must  be  held  by 
necessary  Implication  and  as  a  matter  of  law 
to  vest  in  the  wife  a  technical  s^arate  es- 
tate in  the  premises  conveyed.  No  words  ex- 
pressive of  such  Intention  are  necessary.  It 
will  be  conclusively  presumed  from  the  re- 
lation of  tbe  parties  and  tbe  nature  of  tbe 
transaction. 

We  are  therefore  of  the  opinion  and  hold 
that  the  chancellor  was  In  error  In  decree- 
ing tbat  tbe  conveyance  made  by  Mr.  Bar- 
num  to  Mrs.  Bamum  did  not  pass  to  and 
vest  in  the  latter  a  separate  estate  In  the 
lands  conveyed,  and  that  she  did  not  have 
the  right  to  sell  end  convey  the  same,  upon 
proper  privy  examination,  without  bis  con- 
sent and  Joinder  In  tbe  deed.  The  deed 
made  by  Mrs.  Bamum  is  valid  and  effective 
to  vest  In  the  purchaser  a  good  title  to  tbe 
property  free  from  all  marital  or  other  rights 
of  ber  husband,  and  tbe  decree  adjudging 
to  the  contrary  will  be  reversed,  and  one 
here  entered  In  accordance  with  this  (pinion. 


GOOPBIB  V.  WRIGHT. 

(Supreme  Court  of  Teuueisee.   June  30,  1908.) 

INSURANCE!— DISPOSITION    BT  WILL— RIGHTS 
OP  CRBDITORS— BXBM  PTION. 

1.  Shannon's  Code,  |  4030,  provides  tbat  Ufe 
insnrance  etFected  by  a  hosbaad  on  his  own 
life  Bhall  iDure  to  the  benefit  of  the  widow  and 
next  of  kin,  to  be  dlstrlbated  as  personal  prop- 
erty, free  from  tbe  claims  of  the  husband^B 
creditors;  and  section  4231  declares  tbat  any 
life  insurance  effected  on  a  husband's  life  shall 
innre  to  the  benefit  of  his  widow  and  children, 
to  be  divided  according  to  tbe  law  of  distribu- 
tions, without  being  subject  to  tbe  husband's 
debts.  HeU,  that  a  will  by  which  a  husband 
merely  directed  prompt  payment  of  all  of  bli 
debts,  and  provided  that  after  all  his  debts  were 

Eaid  all  of  hia  property  should  go  to  his  wife, 
nt  failiug  in  any  manner  to  specifically  refer 
to  a  policy  on  bis  life,  payable  to  his  executors, 
did  not  render  sudi  policy  subject  to  the  claims 
of  testator's  creditors. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Heiskell,  Chancellor. 

Action  by  T.  Cooper  against  M.  O.  Wright 
From  a  Judgment  In  favor  of  defendant,  com- 
plainant appeals.  Affirmed. 

Tim  E.  Cooper,  for  appellant  Turley  & 
Turley,  Thos.  M.  Sam^^i,  and  Oamthers 
Ewing,  for  appellee. 

McALISTER,  J,  The  question  presented 
for  our  determination  upon  tbla  record  Is 
whether,  under  a  proper  construction  of  the 
will  of  T.  W.  White,  deceased,  the  proceeds 
of  a  certain  policy  of  life  Insurance,  amount- 
ing to  $5,374.17,  are  subject  to  tbe  claims  of 
creditors  of  the  decedent,  or  whether  tliey 
belong  to  the  widow  and  children,  free  from 
bis  debts.  Tbe  wUl  of  tbe  decedent  is  as 
follows: 

"Memphis.  Tenn..  Jan'y  26.  1900.  Know- 
ing tbe  uncertainty  of  life,  and  being  anxious 
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that  all  mj  Aebts  shall  be  paid  promptly,  I 
make  this  my  laat  wUl  and  testament,  re- 
voking aJl  others.  After  all  my  d«bts  are 
paid,  I  will  all  that  I  have  left  to  my  wife, 
Marlon  C.  White,  as  she  has  been  all  that 
a  wife  could  be,  and  I  know  she  will  provide 
for  the  children.  I  appoint  Or.  B.  O.  H«»- 
ning  executor  of  my  estate  wlthont  bead. 
This  will  Is  wholly  written  by  myself.  T.  W. 
White." 

The  policy  of  insurance  in  question  was  is- 
sued on  the  life  of  the  decedent,  and  is  made 
payable  on  tiis  death  to  his  executors,  ad- 
ministrators, or  assigns.  It  is  insisted  on  be- 
half of  the  executor  that  under  the  will  of 
T.  W.  White  said  policy  la  a  part  of  his  es- 
tate, subject  to  administration  and  the  claims 
of  creditors.  It  Is  further  Insisted  that  the 
title  to  said  fund  Testa  in  B.  G.  Heanlng,  as 
executor  of  the  will  of  T.  W.  White,  regard- 
less of  the  ultimate  ownership  and  distribu- 
tion thereof.  Shannon's  Code,  S  4030,  pro- 
vides, viz.:  "A  life  insurance  effected  by  a 
husband  on  his  own  life  shall  enure  to  the 
benefit  of  the  widow  and  next  of  kin,  to  be 
distributed  as  personal  property  free  from 
the  claims  of  his  creditors."  Section  4231: 
"Any  life  Insurance  effected  by  a  husband  on 
his  own  life,  In  case  of  his  death,  enures  to  { 
the  beneflt  of  his  widow  and  children;  and  j 
the  money  thence  arising  shall  be  divided  be-  i 
tween  them  according  to  the  law  of  distribu-  ' 
tions,  without  being  In  any  manner  subject 
to  the  debts  of  the  husband,  whether  by  at-  j 
tachnient,  execution  or  otherwise."  It  la  . 
conceded  that,  notwithstanding  this  statute,  i 
A  husband,  after  taking  out  a  policy  of  In- 
surance on  his  own  life,  payable  to  bis  ex- 
ecutors, administrators,  or  assigns,  may  dis- 
pose of  the  same  by  will,  though.  If  It  Is 
made  payable  to  his  legal  heirs,  or  any  other 
person  than  the  assnred's  executors,  admlnia- 
trators,  or  assigns.  It  would  not  be  subject  to 
such  disposltloji;  citing  WiUlaius  v.  Corson, 
2  Tenn.  Ch.  268;  Id.,  9  Baxt.  616:  Gosling  v. 
Caldwell,  X  Lea,  435,  27  Am.  Bep.  774;  Life 
Asso.  V.  Winn,  86  Tenn.  226,  33  S.  W.  1045; 
Handwerker  v.  Diermeyer,  06  Tenn.  624,  36 
S.  W.  SCO;  Weil  v.  Trafford,  3  Tenn.  Ch.  108. 
It  is  claimed  that  this  policy  passed  under 
the  provisions  of  the  testator's  will,  which 
has  already  been  set  out.  In  support  of  this 
contention  eomisel  cite  Well  t,  Trafford,  3 
Tenn.  Ch.  108,  In  which  the  ben^t  certifi- 
cate provided  that  "the  sura  of  J2,000  shall 
be  paid  as  a  benefit,  upon  due  notice  of  death, 
to  such  person  or  persons  as  the  assured  may 
by  wilt  or  entry  on  the  record  Ixiok  of  the 
lodije,  or  uiwn  the  face  .of  the  certificate, 
direct."  It  was  held  by  Chancellor  Cooper 
ttiat  such  sum  passed  under  the  residuary 
clause  of  the  testator's  will  disposing  of  the 
balance  of  "all  of  my  property  of  every 
kind,"  without  mentioning  the  certificate. 
The  chancellor  said:  "It  Is  clear,  moreover, 
that  Barker  did  not  die  Intestate  as  to  this 
fund,  if  It  is  constituted  a  part  of  his  estate; 
for  the  vovdB,  "aU  <rt  my  pnq^Brtr  of  evficy 


kind,"  are  as  broftd  as  could  possibly  be  used 
to  pass  the  reaidnnm  ot  an  estate.  The 
only  qaestiozt.  therefore,  is,  was  thia  fond  a 
part  of  the  testator's  estate  vben  the  will 
speaks  of  personalty?  and  of  this  there  can 
be  not  a  particle  of  doubt,"  This  case,  while 
Biq>portliic  more  or  less  distinctly  the  propo- 
sition to  which  it  is  dted,  was  not  passed 
upon  by  this  court,  nor  the  principle  atated 
affirmed  tn  any  r^rted  dedslon  of  whidi  we 
have  any  kiHrwledge.  It  has  been  referred 
to  by  thte  court  an  the  pn^iwsltioD  that  life 
Insnranc*  csm  be  disposed  of  by  will,  but  the 
general  principle  stated  has  not  been  recog- 
nlaed  by  this  court  Moreorer,  the  claims  of 
credlMn  were  not  Ivvolved  in  that  case,  and 
the  deeleion  turned  largely  upon  the  consti- 
tution and  by-laws  of  the  Kaigbta  of  Hon- 
•r.  The  contest  was  entirely  between  mem- 
bers of  decedeat'9  family.  Conaad  also  cite 
UnlpD  Trust  Go.  v.  Cox,  108  Tenn.  816,  67  & 
W.  814,  as  snstalidiic  the  contention  of  de- 
fendant. In  that  case  the  eoocluding  clause 
of  the  wlU  directing  a  disposition  of  testa- 
tor's estate  contained  the  following  words, 
"including  aU  Inauranoe."  It  was  held  that 
creditors  were  entitled  to  be  paid  out  of  the 
life  iDsurauctf  to  the  ezclualon  of  the  widow 
and  ebUdren.  It  Is  said  that  in  the  Cox  Case 
th*  testator  mentioneil  his  Inauranee  as  a 
IHtrt  of  hie  estate,  but  not  In  connection  with 
the  payment  of  his  debts.  In  that  case  the 
poJiey  was  issued  on  the  life  of  the  testator, 
payaUe  to  himself,  his  executors,  adminis- 
trators, or  assigns.  The  executor  waa  direct- 
ed by  the  first  clause  eC  the  will  to  pay  "ail 
just  and  houoraUe  debts  that  may  exlat." 
The  testator  then  divided  his  estate  among 
his  <AUdren  and  wife,  tke  wHl  coDdnding 
with  these  words,  "ily  estate  (as  a  wh<^. 
regardless  <^  priof  transfers)  ts  be  divided 
as  above  dlre^wd,  each  eae-tfalrd  ot  my  es- 
tate effects,  indnding  all  Insurauca"  We 
think  It  dear  that  In  tlM  Cox  Case  the  testa- 
tor intended  bis  iusuranc*  to  be  included  as 
a  part  of  his  ceneral  estate  for  distribution, 
and,  becoming  a -pert  of  his  estate  for  this 
purpose.  It  was  necessarily  charged  %^th  the 
payment  of  ail  the  debts  of  the  testator.  The 
oeurt  in  that  case  used  this  lancuage:  "That 
he  [the  teatatw]  did  have  them  [insurance 
pollcfe^  in  mind  as  coostltntlng  ipart  of  his 
estate,  and,  as  it  proved  in  the  end,  its  only 
substantial  part,  which  was  to  paas  into 
his  executor's  besds,  subject  to  the  tenus 
entmterated.  Is  Mt  left  to  an  biferenee  alone 
from  the  general  terms  used.  In  the  last 
clause  the  testator  declares  hie  iDtentitm,  we 
think,  tn  unmistakable  tenns."  Hence  we 
do  not  thhik  the  Cox  Oase  an  authority  for 
defendant's  contention  In  this  case,  since  in 
the  former  case  there  was  an  express  ref- 
erence to  the  Insurance,  while  In  this  case  no 
meation  whatever  Is  made  of  the  ntbject 
Now,  why  should  the  hisurance  pass  to  the 
executor  for  the  benefit  of  creditors  in  a  wfU 
which  does  not  undertake  to  dlspoK  sf  tt> 
It  Is  mmpt  pn^wgty,  and  tnnzes  to  ths  ben- 
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«llt  of  the  vklow  and  Uie  diUdren  for  tlielr 
immediate  eopport  and  maliiteiMuio&  It  1> 
true  the  teitator  mlgbt  dlatmse  of  It,  and  d»- 
feat  tlis  JoBt  expectatlims  of  ble  temlly,  aa 
tw  might  dlvoae  of  other  pnqierty  eseiuiit 
by  law.  Bat  the  eonrta  will  not  prenime, 
from  teneral  terms  employed  In  a  will,  that 
the  teatator  Intended  to  deprive*  hia  widow 
and  ehildnn  of  a  fond  aecured  to  their  ex- 
dnalTe  benefit  by  tiie  atatnte,  and  glTO  it  to 
credlton  who  have  no  Interest  In  It,  and 
who  could  not  have  anbJected  It  to  the  pay- 
m«it  of  thete  demanda  Hamy,  Adm'r,  t. 
Harrlaon,  89  Toon.  470^  477,  14  S.  W.  108& 
The  Biuireme  Oonit  ai  Maine,  In  conaldwlng 
the  anbjeq^  throng^  Banona,  J.,  eaid:  "So 
with  moneya  accmtaig  tmn  life  Insnrance 
poUdea  after  the  death  of  the  teatator.  If 
It  be  held  that  under  thjs  general  atatute  au- 
thorialng  the  dlspodtkm  of  property  by  will 
a  aolTent  teatator,  or  one  whoae  estate  would 
be  aolTent  with  the  addition  of  the  fund  thna 
created,  may  autborixe  Ua  executor  to  uaa 
this  fund  for  the  payment  of  hla  debts,  and 
otberwlae  dispose  of  it  in  a  oianner  dlffermt 
from  that  which  the  law  contmplatea  or  will 
allow  in  the  case  of  an  Inaolvent  eatate,  we 
think,  in  order  to  effect  hta  ol^ect,  ttw  testa* 
tw  must  use  language  directly  significant  of 
bis  IntradoQ  in  this  reject;  that,  classed  by 
the  Legislature  aa  tbla  fund  is.  It  la  not  to 
be  appn^wlated  to  the  payment  of  debta  or 
of  any  pecuniary  legacies  couched  in  gen* 
eral  terms  merely,  even  to  the  widow  or  chil- 
dren, unless  it  la  referred  to  aa  the  fund 
from  which  such  payment  la  to  be  made,  and 
that  it  doea  not  pass  by  any  general  residuary 
dauae;  In  riwrt,  that  the  teatator'a  Intention 
to  change  tiie  direction  which  the  law  glvea 
to  thla  Toy  peculiar  epedea  of  property  la 
not  to  be  inferred  'from  general  pravialinis  in 
his  will,  the  fulfillment  of  which  might  re* 
quire  the  use  of  such  money,  but  must  be 
expUcItiy  dedared,"  In  Rose  t.  Wortham, 
95  Tenn.  006,  82  &  W.  45S,  SO  U  B.  A.  609, 
It  waa  aald:  "The  evident  object  and  pur- 
pose of  the  acta  in  controversy  were  to  pro- 
vide for  die  widow  and  chUdrMi,  and,  in  de- 
fault of  them,  for  the  next  of  kin  of  the  aa- 
sured  upon  his  death.  In  the  event  he  did  not 
dfarect  in  the  poUcgr,  or  by  aasUrnment  or  by 
Ua  will,  ot  In  aome  other  mode,  that  other 
pmona  ahonld  be  the  beneOclarles  thereun- 
der;" dtlng  Harvey,  Adm'r,  v.  Harrlaon,  89 
Tenn.  476^  14  a  W.  1088.  It  waa  further 
aald:  ''That  he  might  ao  direct  eauno^  va- 
<ka  our  dedalona,  be  questioned;  but.  In  m- 
d»  to  do  so  in  the  policy,  he  must  use  apt 
words  for  that  purpose  indicating  Ua  Inten- 
tion that  the  proceeds  shall  be  paid  to  parties 
otbw  than  the  wife.  chUdrm,  or  next  of 
Un,  or  else  the  proceeds  will  pass  under  ttaa 
statute." 

The  dianoeUor  pnH>eily  decreed  that  the 
proceeds  of  the  Insurance  policies  herein  were 
not  subject  to  the  claims  of  eredltws  ander 
the  will  of  T.  W.  Whlte^  deceased,  and  ths 
decree  Is  afflnued. 


BALLINO  V.  MANHATTAN  SAV.  BANK 
ft  TBUST  00. 

(Snpreme  Coort  of  TenaeBsee.  June  S0>  1903.) 

aipra-iNTER  vtvos-continqency. 

1.  A  third  pei-son  delivered  to  complainant  his 
passbooks  in  defendant  bank,  stating  that  he 
WSB  going  away  and  vanted  her  to  hare  the 
money  to  bis  credit  In  the  baok  as  evidenced 
by  said  books,  and  that  if  be  did  not  return  he 
wanted  her  to  understand  that  It  was  hers, 
and  said  booka  were  delivered  to  her  to  enable 
her  to  collect  the  same  If  he  did  not  return. 
Hel^,  not  a  valid  gift  inter  vivos,  b^g  depend- 
ent on  a  contiogencr. 

Appeal  from  Ohaneoy  Court,  Shelby  Coun- 
ty; F.  H.  Hdskin,  Ghanedlor. 

Suit  by  Roalna  Balling  against  tbe  Man- 
hattan Savings  Bank  ft  Trust  Company.  De- 
cree dismlBBing  the  bill,  and  complainant  ap- 
peals. Affirmed. 

G.  T.  Fltzbngh,  for  appellant  L.  ft  B. 
Lehman,  for  appellee. 

McALISTER,  J.  The  question  presentetl 
in  this  case  Is  whether,  upon  tbe  facts  al- 
leged in  the  bill,  a  valid  ^ft  Inter  vivos  waa 
made  of  a  sum  of  money,  amounting  to 
■  $586.54,  from  one  George  Volmer  to  tbe  com- 
plainant, Roshia  Balling.  The  chancellor 
sustained  a  demurrer  Interposed  by  the  de- 
fendant, and  dismissed  complainant's  bill. 

Tbe  material  allegations  of  tbe  bill  are 
that  on  the  12tb  day  of  May,  1890,  the  said 
Gporge  Volmer  opened  an  account  with  the 
defendant,  Manhattan  Savings  Bank  &  Trust 
Company,  which  delivered  to  the  said  Volmer 
a  deposit  book  giving  him  credit  for  tbe 
amount  deposited  on  that  day.  It  Is  fur- 
ther alleged  that,  under  tbe  rule  promulgated 
by  the  bank,  all  deposits  were  to  be  credited 
In  said  book,  and  all  drafts  drawn  on  account 
of  deposits  made  with  the  bank  had  to  be 
made  by  the  depositor  personally,  or  by  bis 
order  In  writing,  on  tbe  production  of  tbe  de- 
positor's book.  It  is  then  alleged  that  de- 
posits were  made  by  the  said  George  Volmer 
at  various  times,  and  entries  made  in  said 
deposit  book  giving  hfm  credit  therefor.  The 
list  deposit  by  sold  Volmer,  as  shown  by 
said  deposit  book  No.  5,604,  was  on  Novem- 
ber 19,  1S91,  and  the  total  sum  of  said  de- 
posits, with  Interest  thereon,  credited  to 
Ocorge  Volmer  In  said  bank,  amounts  to 
¥586.54.  The  bill  then  alleges  tbat  on  the 
lOth  day  of  January,  1895,  the  said  George 
Volmer  transferred  and  made  actual  deliveiy 
of  said  deposit  books  to  complainant,  at  tbe 
same  time  saying  to  complainant  that  be  was 
going  away,  and  wanted  ber  to  have  the 
money  to  his  credit  in  said  Manhattan  Sav- 
ings Bank  &  Trust  Company  as  evidenced 
by  said  books,  and  that  if  be  did  not  return 
he  wanted  complainant  to  understand  that  It 
was  hers,  and  said  books  were  delivered  to 
her  for  the  purpose  of  enabling  her  to  collect 
the  same  in  the  event  that  be  did  not  return. 

f  1.  8m  outs,  foL  M,  Csnt.  Dig.  H  SI.  1*. 
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It  Is  tben  alleged  that  the  aaid  George  Vol- 
mer  did  leave  on  said  date,  to  wit,  Janoary 
19,  1885,  and  has  never  been  heard  from 
since;  that  neither  the  complainant,  nor 
any  other  person  In  said  dty  or  county  who 
knew  him  (though  his  acqualntancea,  as  stat- 
ed, were  few),  has  been  able  to  obtain  any 
lufonnatl6ii  in  regard  to  him,  though  dili- 
gent Inquiry  has  been  made  for  the  purpose 
of  ascertaining  his  whereabouts,  etc.  The 
bill  further  alleged  that  more  than  seven 
years  had  elapsed  since  Yolmer  left  Memphis 
and  Shelby  county;  that  he  has  been  con- 
tinuously absent  since  then,  and  no  Infonna- 
tlon  whatever  In  regard  to  him  has  been 
obtained;  and  complainant  Is  advised  that  un- 
der these  circumstances  the  law  raises  a  pre- 
sumption of  the  death  of  the  said  George  Yol- 
mer, and  that  the  transfer  and  delivery  by 
him  to  complainant,  more  than  seven  years 
ago,  of  bis  deposit  books,  amounted  to  a 
gift  of  the  money  In  bank  to  bis  credit  evi- 
denced by  said  books,  and  she  Is  therefore 
legally  entitled  to -the  same.  It  is  further  al- 
leged that  his  failure  to  return  after  an  ab- 
sence of  more  than  seven  years  raises  the 
legal  presumption  that  he  will  not  return  at 
all,  and  under  the  law  complainant  is  ad- 
vised that  she  has  been  vested  with  an  ab- 
solute title  to  the  money  credited  to  the  ac- 
count of  George  Volmer. 

Three  grounds  of  demurrer  were  assigned 
to  the  bill,  to  wit:  (1)  That  the  blU  sets  up  title 
to  certain  moneys  deposited  with  idemurrant 
by  George  Volmer,  upon  the  allegation  that 
be  delivered  to  complainant  his  bank  deposit 
book,  and  that  he  was  going  away  and  want- 
ed her  to  have  the  money  to  his  credit  with 
demurrant  If  he  did  not  return,  and  this  did 
not  give  the  complainant  any  right  or  title 
to  tbe  money,  for  the  reason  that  the  allied 
gift  was  unexecuted  and  incomplete,  so  that 
the  title  to  said  money  never  passed  out  of 
Volmer.  <2)  The  said  bill  shows  that  the 
moneys  on  deposit  with  defendant  bank  to 
the  credit  of  Volmer  were  subject  only  to 
draft  or  check  accompanying  the  deposit  book, 
and  complainant  does  not  show  that  she  ever 
received  any  check  or  draft  for  said  money, 
or  any  part  thereof.  (3)  It  Is  alleged  In  the 
said  bill  that  Volmer  Is  dead,  and  the  com- 
plainant Is  not  interested  in  his  estate  as  a 
distributee,  and  no  one  is  made  a  party  to 
the  salt  as  the  administrator  or  personal  rep- 
resentative of  said  decedent 

As  already  stated,  tbe  several  demurrers 
were  sustained,  and  complainant's  bill  dis- 
missed. 

The  cardinal  Inquiry  arising  under  the  first 
assignment  Is  whether  the  alleged  gift  was 
complete  and  executed.  It  Is  argued  that, 
under  the  allegations  of  the  bill,  Volmer  re- 
tained dominion  and  control  over  it,  and  the 
right  to  repossess  himself  of  said  fund  at 
any  time;  that.  If  there  was  a  delivery  of 
said  deposit  book  to  appellant.  It  was  not  a 
present  and  irrevocable  gift.  It  is  Insisted 
^he  bill  in  effect  admits  that  at  any  time,  up- 


on the  return  of  Volmer,  be  woidd  bave  bad 
the  right  to  repossess  himaelf  of  the  books 
and  tbe  fund.  It  is  looted  that  complainant 
now  seeks  to  have  tbe  abatrtate  rlfl^t  to  the 
fond  adjudged  to  her  upon  tbe  allegation  of 
tbe  nonreturn  of  Volmw,  and  tbe  presump- 
tion of  death  arising  frcnn  aereu  years  of  un- 
explained absence. 

In  tbe  case  of  Marshall  v.  Bussel),  93  Tenn. 
265,  29  8.  W.  1070^  it  is  said:  "The  aet- 
tled  rate  Is  that  a  parol  gift  of  a  chattel  or 
chose  in  action,  whether  it  be  a  gift  inter 
vivos  or  causa  mortis,  does  not  pass  title 
to  tbe  donee  without  delivery  and  transfer 
of  possession.  The  effect  of  a  valid  dellTery 
is  to  place  the  subject  of  tbe  gift  in  tbe 
control  and  dominion  of  tbe  donee,  and  his 
title  and  right  of  possession  by  said  gift  and 
delivery  become  absolnte  and  Irrevocable. 
McEwen  v.  Troost,  1  Sneed,  186.  It  is  tbere- 
fore  essential  to  tbe  validity  of  such  a  gift 
that  the  transaction  be  fully  completed — that 
nothhig  essential  remains  to  be  done.  If  left 
Incomplete,  there  exists  a  locus  poenltentlse. 
and  what  has  been  done  may  be  revokeA.  An 
absolute  gift  which  will  divest  the  donor's 
titie  requires  a  complete  renunciation  on  his 
part,  and  acquisition  on  tbe  part  of  the 
donee,  of  all  the  titie  to  and-  Interest  in  the 
subject  of  tbe  gift" 

In  the  case  of  Grover  v.  Grover,  24  Pick. 
261,  35  Am.  Dec.  819,  It  Is  said:  "To  consti- 
tute a  donation  Inter  vivos,  there  must  be  a 
gift  absolute  and  irrevocable,  without  any 
reference  to  Its  takii^  effect  at  some  fntnre 
time.  The  donor  miurt  deliver  the  property, 
and  part  with  all  present  and  future  domin- 
ion over  If*— citing  Dale  t.  Lincoln,  62  IB. 
22. 

In  Taylor  v.  Henry,  46  Md.  550,  30  Am. 
Rep.  48C,  It  appeared  that'  Joseph  Henry  de- 
posited certain  moneys  in  a  savings  bank, 
so  that  tbe  account  stood:  "Joseph  Henry- 
Margaret  Taylor,  and  tbe  survivor  of  them, 
subject  to  tbe  order  of  either."  Joseph  Hen- 
ry retained  possession  of  the  bankbook,  and 
after  bis  death  Margaret  Taylor,  who  was 
his  sister,  obtained  possession  of  tbe  same, 
and  claimed  the  fund  as  a  gift  by  virtue  of 
the  deposit  and  tbe  use  of  the  afbreEsid 
words.  Tbe  court,  through  Mr.  Justiee  Al- 
vey,  said  '*tbat  they  [tbe  words]  did  not  Im- 
port a  gift  inter  vivos  would  seem  to  I>e 
clear  upon  the  most  obvious  construction.  To 
make  such  gift  perfect  and  complete,  therf 
must  be  an  actual  transfer  of  all  right  and 
dominion,  over  the  thing  ^ven,  by  tbe  donor, 
and  acceptance  by  the  donee  or  some  compe- 
tent person  for  him.  And  it  Is  essential  tn 
the  validity  of  such  gift  tbat  It  should  go  Into 
effect  that  Is,  transfer  the  property,  at  oncv 
and  completely;  for,  if  it  has  reference?  to 
a  future  time  when  it  is  to  operate  as  a 
transfer,  it  is  but  a  promise  without  a  con- 
sideration, and  could  not  be  enforced  either 
at  law  or  In  equity.  Until  a  gift  is  ihm 
made  perfect  the  locus  pcenit^tise  remain*, 
and  tbe  own^  may  make  otb«  disposition 
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of  tbe  pn^erty  that  be  may  think  proper." 
See,  also,  Waldeo's  Adm'r  t.  Dlzon,  6  T.  B. 
Afon.  170. 

In  the  case  of  Sbeegog  Perkins,  4  Baxt 
273-281,  the  coort  said:  "In  order  to  make 
this  8^ft  complete,  It  most  appear  absolutely 
and  beyond  donbt  that  tbe  donor  intended 
to  part  with  his  dominion  over  the  prt^erty. 
If  the  intention  to  give  *  •  •  be  not 
clearly  made  ont.  It  cannot  be  supported; 
and  If,  npon  tbe  facts,  the  matter  be  en- 
reloped  In  donbt,  that  doubt  must  prevail 
against  the  hypothesis  of  the  case." 

Now,  It  will  be  observed  in  all  of  the  cases 
cited,  the  principle  is  distinctly  recognized 
that,  so  long  as  the  dmior  retains  control  and 
dominion  of  the  property,  there  Is  no  gift 
inter  vivos.  In  tbe  present  case  the  bill  dis- 
tinctly states  that  the  complainant  was  to 
have  the  money  in  tbe  event  that  Oeoi^ 
Volmer  did  not  return,  and  hence  It  was 
within  tbe  power  of  George  Volmer,  npon  his 
return,  to  revoke  this  gift  at  any  time.  Tbe 
gift  was  not,  therefore,  complete  and  exe- 
cuted, and  bence  did  not  take  effect  in  prse- 
sentl.  The  donee's  dominion  and  control 
over  the  gift  was  entirely  d^eudent  upon 
tbe  contingency  of  the  nonreturn  of  the  don- 
or, and  that  matter  was  left  in  uncertainty. 
The  donee  manifestly  had  no  complete  and 
executed  title  to  the  gift  so  long  as  there 
was  a  contingency  dependent  npon  tbe  retnm 
of  tbe  donor.  It  is  well  settled  that  strong- 
er, more  cogent,  and  stringent  proof  Is  re- 
quired to  establish  a  gift  causa  mortis  than 
a  gift  inter  vivos,  because  tbe  former  dona- 
tions amount  to  a  revocation  pro  tanto  of 
written  wills,  and,  not  being  subject  to  the 
forms  prescribed  for  nuncupative  wills,  are 
of  a  dangerous  nature,  and  open  tbe  door 
of  fraud  and  perjury.  Sheegog  v.  Perkins,  4 
Baxt.  273-281;  Brunson  v.  Bmnson,  Meigs, 
630,  641.  It  is  not  seriously  contended  that 
n  gift  causa  mortis  could  be  made  to  arise 
upon  tbe  facts  stated  In  the  bill,  but  the  con- 
tention of  complainant's  counsel  is  that  the 
facts  moke  out  a  gift  Inter  vivos. 

We  have  carefully  reviewed  the  elaborate 
extracts  from  au'tborltles  found  in  the  com- 
plnlnnnt's  brief  to  sustain  bis  contention,  but 
are  of  opinion  the  principle  announced  In 
those  cases  is  in  harmony  with  the  rule  here- 
in announced,  and  do  not  sustain  the  posi- 
tion of  the  complainant.  It  results  that  tbe 
decree  of  the  chancellor  must  be  affirmed. 


HABBIS  V.  SECOND  NAT.  BANE. 
(Supreme  Court  of  Tennessee.  Jnoe  SO,  1903.) 

BANKRUPTCY— PRKFERENCB3  —  KNOWLBDQB 
OF  CREDITOR— PAYMENT  ON  NOTE— SOL- 
VENT INDORSERS— EFFECT— BET-OFF. 

1.  Evidence  examined,  and  held  to  eufflciently 
show  that  derendaut  bank,  receiving  a  paj'inent 
from  a  bankrupt,  bad  reasonable  ground  for 
believing  that  a  preference  was  intended. 

2.  Tbe  tniBtee  In  baukmptcy  is  not  precluded 
from  recovering,  from  the  payee  iu  a  note,  mon- 


ey paid  by  the  bankrupt  on  the  note  wltfain  four 
months  of  hla  adjndicatloii,  by  reason  of  the 
fact  that  there  are  solvMit  Indorsers  on  the 
note. 

8.  Section  68  of  the  bankrupt  law  (Act  July 
1,  1898,  80  Stat.  665,  c.  Ml  IU.  S.  Comp.  St. 
1901,  p.  8460]),  which  provides  that,  "m  all 
cases  of  mutaal  debts  or  mutual  credits  be- 
tween the  estate  of  the  bankrupt  and  the  cred- 
itor, an  acconnt  shall  be  stated  and  one  debt 
shall  he  set  off  against  the  other  and  the  bal- 
ance only  ahall  be  allowed  or  paid,"  etc.,  does 
not  authorize  the  creditor,  in  a  salt  against  him 
by  the  trustee  to  recover  an  unlawful  pref^r- 
mce,  to  set  ofE  the  debt  on  which  the  alleged 
preferential  payment  was  made. 

4.  Section  o7g  of  the  bankrupt  act  (Act  July 
1,  1808,  30  Stat.  660,  c.  541  [U.  S.  Comp.  St. 
I  1901,  p.  3443]),  which  provides  that  "the  claims 
'  of  creoltors  woo  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall  sur- 
render tiielr  preference,"  applies  though  the 
preference  was  innocootly  received. 

Appeal  from  Chancery  Court,  Madison 
County;  A.  O.  Hawkina,  Ohancellor. 
I  Aftlon  by  Charles  O.  Harris,  tmstee, 
;  against  tbe  Second  National  Bank.  Decree 
!  for  complainant,  and  defendant  appeals.  Af- 
I'firmed. 

I  Hays  &  Biggs,  for  appellant.  Taylor  & 
I  Biggs  and  Oamthers  &  Mallory,  for  appellee. 

I  McAUSTBR,  J.  Harris,  as  trustee  In 
I  bankruptcy  of  Rosa  D.  Prewltt,  exhibited 
i  this  hill  against  tbe  Second  National  Bank  of 
Jackson,  to  recover  the  sum  of  98,100  alleged 
to  have  been  paid  said  bank  by  Mrs.  Prewltt 
in  diecha^  of  a  pre-existing  debt,  averring 
that  said  payment  was  an  unlawful  prefer- 
ence within  the  meaning  of  tbe  bankrupt  act 
The  chancellor  pronounced  a  decree  In  favor 
of  the  complainant  Defendant  appealed, 
and  has  ass^ned  errors. 

It  appears  from  the  record  that  prior  to 
the  18th  of  September,  1900,  Mrs.  Rosa  D. 
Prewltt  had  been  conducting  a  dry  goods 
business  In  the  dty  of  Jackson,  under  the 
firm  name  and  style  of  J.  J.  Prewltt  &  Co. 
I  Mrs.  Rosa  D.  Prewltt  alone  constituted  tbe 
I  firm,  although  her  husband,  J.  J.  Prewltt, 
was  her  active  business  manager.  The  busi- 
ness had  been  carried  on  in  Jackson  for  at 
least  2Mi  years  before  the  firm  was  adjudged 
bankrupt.  Mrs.  Prewltt  transacted  her  link- 
ing business  with  tbe  Second  National  Bank, 
and  became  Indebted  to  said  bank  In  the 
sum  of  $3,500  by  note,  of  which  J.  T.  Rush- 
ing, J.  T.  Jones,  and  R.  B.  Prewltt  were  sure- 
ties. Mrs.  Prewltt  was  also  allowed  tbe  priv- 
ilege of  overchecking  her  account  to  the 
amount  of  $500  at  the  date  of  these  transac- 
tions, and.  In  addition  to  the  note  already  stat- 
ed, she  was  indebted  to  the  bank  by  overcheck 
in  the  sum  of  about  $600,  and  also  by  note 
for  $795,  Indorsed  by  J.  T.  Rushing.  It  ap- 
pears tliat  In  the  summer  of  1900  a  payment 
of  $1,000  was  made  on  the  $3,500  note,  re- 
ducing it  to  $2,500.  In  July  or  August  of 
that  year  Mrs.  Prewltt,  through  her  bus- 
band,  made  application  to  the  tmuk  to  in- 
crease her  line  of  overcheck  to  tbe  amount  of 
9S00,  whidb  request  was  granted,  but  very 
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soon  thereafter  <ln  August)  this  concession  was 
withdrawn,  and  Mrs.  Prewitt  was  requested 
by  the  cashier  of  the  bant  not  to  exceed  the 
former  limit  of  7500.  It  appears  at  this  time 
Mrs.  Prewitt  was  largely  Indebted,  and,  be- 
ing pressed  by  her  creditors,  was  very  anx- 
ious to  obtain  an  additional  line  of  overcheck, 
but  the  matter,  after  being  submitted  to  the 
Qnance  committee  of  the  bank  and  inves- 
tigated, was  declined.  Very  soon  thereafter 
Sirs.  Prewitt  after  consultation  with  Mr. 
Polk,  cashier  of  the  bank,  sold  her  entire 
stock  of  merchandise,  comprising  her  entire 
assets,  to  one  B.  B.  McKinney,  for  the  sum 
of  $3,100,  and  this  money  she  turned  over 
to  the  Second  National  Bank,  paying  off  the 
orercheck  of  f 600.  and  the  balance  of  $2,500 
on  the  note.  Within  a  few  days  thereafter 
her  creditors  forced  her  Into  Involuntary 
bankruptcy,  and  she  was  duly  adjudged  a 
bankrupt.  The  trustee  appointed  under  said 
proceedings  thereui>on  instituted  this  action 
to  recover  the  sum  of  $3,100  paid  to  the  bank 
as  an  unlawful  preference. 

Section  60b  of  the  bankrupt  law  (Act  July 
1,  1898,  80  Stat.  502.  c.  541  [U.  S.  Comp.  St 
1001,  p.  3445])  provides  If  the  bankrupt  shall 
have  given  a  preference  within  four  months 
before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudica- 
tion, and  the  person  receiving  it  or  to  be  ben- 
efited thereby,  or  bis  agent  acting  therein, 
shall  have  had  reasonable  cause  to  believe 
that  It  was  intended  thereby  to  give  a  pref- 
erence, ft  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its  value 
from  such  person.  It  is  insisted  on  behalf  of 
the  bank  that  there  is  no  evidence  in  the  rec- 
ord showing  that  the  bank  or  any  of  its  offi- 
cers knew  or  liad  reasonable  cause  to  believe 
that  Prewitt  &  Co.  were  insolvent  at  the  time 
the  note  and  overcheck  were  made.  We  are 
constrained  to  believe  from  the  proof  that 
the  cashier,  at  the  time  he  received  the  pay- 
ment, was  fully  aware  of  the  insolvency  of 
this  debtor,  and  that  the  money  received 
from  the  sale  of  the  stock  of  merchandise 
constituted  the  entire  assets  belonging  to  tbe 
bankrupt.  The  record  sbows  that  tbe  cash- 
ier lind  been  consulted  by  Prewitt  with  ref- 
erence to  obtaining  an  extensltm  of  time 
from  the  creditors  of  Prewitt  &  Co.  living  in 
St.  Louis  and  Louisville.  The  cashier  was 
also  aware  that  Mrs.  Prewitt  had  asked  an 
extension  of  time  and  additional  line  of  over- 
check  with  the  Second  National  Bank,  which 
that  iMiDk,  on  Instruction  of  tbe  finance  com- 
mittee, had  declined  to  grant.  Tbe  proof 
further  shows  that,  after  Mrs.  Prewitt  had 
failed  to  get  an  additional  line  of  credit  from 
the  bank,  she  offered  to  sell  the  stock  of 
goods  to  the  bank,  but  that  It  declined  to 
bay,  and  the  cashier  admits  that,  when  the 
bank  declined  to  make  a  further  advance;  be 
said  to  Mr.  Prewitt:  "I  believe  it  would  be 
best  to  make  a  general  assignment  and  get 
matters  settled  up."  Surely,  in  view  of  all 
tSiese  facta,  tbe  bank  had,  In  the  language 


of  tbe  bankrupt  act,  reasonable  canse  to  be- 
Ueve  a  preference  was  intended. 

It  is  argued,  however,  that  the  bank  wu 
constrained  to  accept  paymoit  of  tbe  bal- 
ance dne  on  the  $3,500  note,  or  thereby  re- 
lease the  sureties.  The  argument  Is  tbat. 
the  note  due  the  bank  being  amply  eecnred 
by  personal  Indorsers,  tbe  bank  was  not  tbe 
party  to  be  benefited  wltbln  tbe  meaning  of 
said  section,  but  ttut  the  trustee  ongbt  to 
have  brought  this  suit  against  J.  T.  Jones,  J 
T.  Rushing,  and  R.  E.  Prewitt,  the  sureties 
on  said  note,  as  the  parties  who  had  been 
benefited.  Section  60b  of  the  bankrupt  law 
provides  that  a  recovery  may  be  bad  by  tbe 
trustee  from  the  party  receiving  tbe  prefer^ 
ence  or  to  be  benefited  thereby.  Tbe  ques- 
tion now  made  was  before  tbe  Supreme 
Court  of  the  United  States,  under  tbe  act  of 
1868  (15  Stat.  227,  e.  258),  in  the  case  of 
Bartholow  T.  Bean,  18  Wall.  635,  21  I* 
Ed.  866.  It  was  argued  in  that  case  that  the 
bank  was  not  ben^ted  by  the  payment,  be- 
Cftuse  It  was  secured  by  a  solvent  Indorser, 
and  tbat  it  was  constrained  to  receive  tbe 
payment  when  tendered,  else  the  sureties 
would  have  been  discharged.  Mr.  Justit^ 
Mlllor,  In  delivering  the  opinion  of  the  court, 
said,  in  part,  as  follows:  "Does  the  fact  tbat 
Wilcox,  the  indorser,  was  solvent,  and  was 
liable,  change  the  rule  as  to  payment  as  a 
preference?  The  statute  In  express  temi!° 
forbids  such  preference,  not  only  to  an  or- 
dinary creditor  of  the  bankrupt,  but  to  any 
person  who  Is  under  any  liability  for  htm; 
and  it  not  only  forbids  payment,  but  it  for- 
bids any  transfer  or  pledge  of  property  as  se- 
curity to  Indemnify  such  persons.  It  is 
therefore  very  evident  that  the  statute  did 
not  intend  to  place  an  Indorser  or  other  sure- 
ty in  any  better  position  In  this  regard  than 
the  principal  creditor,  and,  if  the  payment 
in  the  case  before  us  had  been  made  to  tbe 
indorser.  It  would  have  been  recoverable  by 
the  assignee.  If  the  indorser  had  paid  the 
note,  as  he  was  legally  bound  to  do,  when  it 
fell  due,  or  at  any  time  afterwards,  and  then 
received  the  amoimt  of  the  bankrupt,  k 
could  certainly  have  been  recovered  of  him: 
or  if  the  money  had  been  paid  to  him  directly 
instead  of  the  holder  of  the  note,  it  could 
have  been  recovered;  or  if  the  money  or 
other  property  had  been  placed  In  his  bands 
to  meet  the  note  or  to  secure  him.  Instead  of 
payhig  it  to  the  bankers,  he  would  have  been 
liable.  He  would  not,  therefore,  have  been 
placed  in  any  worse  position  than  he  ah^dy 
occupied,,  if  the  holders  of  the  note  bad  re- 
fused to  receive  the  money  of  the  bankrupt. 
It  is  very  obvious  that  tbe  statute  Intended, 
in  pursuit  of  its  policy  of  equal  distributkui, 
to  exclude  both  the  holder  of  the  note  and 
the  surety  or  indorser  from  the  right  to  re- 
ceive payment  from  the  insolvent  bankrupt. 
It  Is  forbidden.  It  is  called  a  fraud  upon  tbe 
statute  In  one  place,  and  an  evasion  of  It  In 
another.  It  is  made  by  the  statute  equally 
tbe  Cuts  of  the  bolder  of  ttie  note  and  of  tbe 
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lodoner  to  refoM  to  nc^Te  mA  a  paymrat 
Under  these  dretanstancei,  wlmtero-  mlglit 
hare  beeo  the  right  vC  the  Indorser*  In  the 
absence  of  the  bankrupt  law,  to  set  op  a  ten- 
der b7  the  debtor,  and  a  refusal  of  the  note 
holder  to  recetre  pBTment,  as  a  defense  to 
a  suit  against  him  as  Indorser,  no  court  of 
law  or  equity  could  sustain  such  a  defense, 
while  that  law  fomlshes  the  paramount  rule 
of  conduct  for  all  the  parties  to  the  transac- 
tion, and  when  In  obeying  the  mandates  of 
that  law  the  Indorser  is  placed  In  no  worse 
position  tluui  he  was  b^ore;  while  by  re- 
otiring  the  money  the  hcridsr  of  the ,  note 
makes  himself  UaUe  to  a  Judgment  for  the 
amount  In  favor  o<  the  bankrupt's  ass^nee, 
and  loses  hU  right  to  recover  tfther  of  the 
indorser  or  of  the  bankrupt's  estatsi  We 
are  of  opinion,  therefore,  notwitiistanding 
the  hardship  ot  the  case,  which  is  mere  ap- 
parent than  real,  that  the  payment  most  be 
held  to  be  a  preference  within  the  bankrupt 
law,  and  that  the  Jndgnmit  of  ttie  coort  be- 
low, that  the  assignee  should  recorer  It, 
must  be  afflrmed." 

Tbe  third  assignmoit  of  error  Is  that  the 
court  should  also  haTO  adjudged  that,  bus- 
much  as  Frewltt  &  Go.  were  lasolTeiit,  tbe 
bunk  had  tin  equitable  right  <^  mutual  off- 
set, and  tbe  trustee  could  not  recover  this 
amount  from  the  .bank  while  tlie  bankrupt 
was  Indebted  to  it  for  a  larger  amount  This 
assignment  of  error  is  based  upon  section 
GS  of  the  bankrupt  hiw  (80  Stat.  565.  c.  541 
[U.  S.  Gomp.  St  1901,  p.  S4saD,  as  follows: 
"(a)  In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  estate  of  tbe  bankrupt 
and  tbe  craditor,  an  account  shall  be  stated 
and  one  debt  shall  be  set  oft  against  tiie 
other,  and  the  balance  only  shall  be  aUowed 
or  paid,  (b)  A  set  off  or  counter  claim  shall 
not  be  allowed  In  favor  ot  any  dAtor  of  tbe 
banknqit  which  is  not  provable  against  the 
estate  or  was  purchased  by  or  transferred 
to  bim  after  the  filing  of  the  petltlcm.  or 
within  four  months  befwe  such  flUng,  with 
a  view  to  such  use  and  with  knowle^e  or 
notice  that  such  bankrupt  was  Inscdvent  or 
bad  committed  an  act  of  bankruptcy."  We 
are  of  opinion,  however,  that  this  recoord  does 
not  present  a  case  of  mutual  debts  and 
credits,  within  the  meaning  of  the  sections 
referred  to.  The  fact  is  the  estate  of  the 
bankn^kt  herein  is  not  Indebted  to  the  bank, 
that  indebtedness  having  been  paid  ofC  and 
discharged.  As  said  in  Loveland  on  Bank- 
ruptcy, I  127:  "Under  the  mutual  credit 
clause,  a  creditor  having  a  prefercuee  cannot 
set  off  an  individual  debt  in  a  suit  by  the 
trustee  to  set  aside  such  preferatcfc  The 
reason  is  that  the  debts  are  not  mutual  nor 
In  the  some  right.  The  preference  which  Is 
being  avoided  Is  a  debt  between  the  pre- 
ferred creditor  and  ttie  general  creditors— 
not  the  bankrupt  The  individual  debt  is 
between  the  preferred  creditor  and  tbe  bank- 
rupt The  trustee  bolds  one  of  the  debts  as 
tbe  representative  ot  tbe  general  credlton, 


and  tbe  other  as  the  representative  of  the 
bankrupt."  The  only  set-off  provided  by  tbe 
bankrupt  law  in  anch  cases  Is  as  fbllows: 
"If  a  creditor  has  been  preferred,  and  after- 
wards In  good  faith  gives  tbe  debtolt  further 
credit  without  secuTily  of  any  kind  for  prop- 
erty which  has  become  a  part  of  the  debtor's 
estate,  the  amount  of  such  new  credit  re- 
maining unpaid  at  the  time  of  tbe  adjudica- 
tion in  bankruptcy  may  be  set  off  against 
iSie  amount  vhUA  would  otherwise  be  re- 
coverable from  him."  The  mutual  debit  and 
eradit  clanse  invoked  try  defendant's  counsel 
herein  has  reference  to  a  case  where  th^ 
third  party  ts  Indebted  to  the  bankrupt,  and 
the  iMinkrupt  is  Indebted  to  that  third  party. 
Kow.  before  tbe  third  party  can  be  called 
on  to  account  fOr  Its  indebtedness  to  tbe 
banknqi^  a  Imlance  of  mutual  debits  and 
credits  must  be  stmcA:,  and.  If  there  Is  a 
balance  due  the  bankrupt,  then  tbe  Qiird 
party  becomes  liable  for  Its  payment  The 
cases  cited,  Re  Little  (D.  G.)  110  Fed.  621, 
and  Ke  Myers  (D.  G.)  M  Fed.  691,  are  not 
applicable  in  the  present  Instance.  It  ap- 
peared in  each  case  that  the  bankrupt,  at  the 
time  the  petition  was  filed,  had  money  on 
deposit  in  tin  bank.  He  was  also  Indebted 
to  the  bank.  It  is  well  settled  that  the  rela- 
tion ot  the  bank  to  the  depositor  is  that  ot 
debtor  and  creditor,  and  the  bank  Is  the 
debtor  of  the  depositor.  In  each  case,  tbe 
trustee  nnderto<A  to  recover  from  the  bank 
the  amount  on  deposit  in  the  bankrupts 
name  as  a  debt  owiiMC  by  the  bank  to  the 
bankmpfs  estate,  and  the  bank  claimed  the 
right  to  set  off  against  the  deposit  the 
amount  tiie  bankrupt  owed  it,  and  it  was 
allowed.  This  Is  not  a  case  in  which  there 
were  mutual  debits  and  credits  between  the 
bankrupt  and  the  bank.  This  Is  simply  a 
case  in  which  the  bankrupt  made  a  pr^Fer- 
entlal  payment  to  tbe  bank,  whereby  the 
bank,  in  contravention  ot  the  bankrupt  law, 
received  a  largw  pereenti^  on  its  debt  than 
other  creditors.  Sncb  a  preference,  under 
the  bankrupt  act,  is  voidable  at  the  election 
of  the  trustee.  If,  as  contended  by  Isemed 
coniuel  for  the  bank,  the  bank  is  now  en- 
titled to  set  off  against  the  claim  of  the  trus- 
tee the  indebtedness  of  the  bankrupt  to  the 
bank;  it  would  virtually  wipe  out  the  sectlra 
of  the  bankrupt  act  making  unlawful  prefer^ 
ential  payments,  and  thereby  'defeat  the  ob- 
ject of  the  bankrupt  law,  which  is  to  secure 
an  equal  distribution  of  tbe  assets  of  the 
falling  debtor.  Moreover,  debts  or  credits. 
In  order  to  be  set  otC,  must  be  such  claims 
as  are  provable  in  bankruptcy.  Tlie  authori- 
ties are  that  the  claim  of  a  creditor  who 
has  receiyed  a  preference  is  not  provable 
in  bankruptcy  unless  the  preference  be  sur- 
rendered. Section  B7g  of  the  bankrupt  act 
(.30  Stat.  560.  c.  541  [U.  S.  Gomp.  St  ]fM>1,  p. 
8443])  provides  as  follows:  "The  claims  of 
creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall 
surrender  their  preference."    Tlie  rale  ap- 
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plies  eren  thoo^  the  preference  was  Inno- 
ceDtl?  received.  Plrle,  Scott  ft  Go.  t.  Chi- 
cago Title  &  Trust  Co..  182  U.  8.  488.  21  Sup. 
Ct  906.  45  L.  Ed.  1171. 

The  result  li,  tbe  decree  of  tbe  cbaacdlor 
is  afflrmed. 


READ  T.  CITIZENS*  ST.  R.  CO.  et  aL 
(Supreme  Gonrt  of  Tennessee.  Jims  80»  1908.) 

INTBRPLBAOBIU-OBJBCTION  NOT  HADB  BB- 
U)W— BILL  BY  TRUSTBB  FOR  IN8TRDCTI0NS 
— BSTOPPEL  —  PLBADINQ  —  COBPOBATIONS— 
CONSOLIDATION-^ORBBHBNT  AS  TO  DISPO- 
SITION OF  FROFBRTT— RIOHTB  OF  8TOGK- 
HOLDBRS. 

1.  ObjecUoQ  to  a  bill  of  interpleader  that  It 
cannot  be  maintained  becanae  complainant  aa- 
sertB  an  interest  in  the  fond  to  the  ntent  of 
compensation  for  his  Berrices  cannot  be  made 
for  the  first  time  on  appeaL 

2.  A  bili  by  a  trustee  for  instmctions  may 
propound  questions  involving  not  only  hia  duty, 
but  also  the  determinatiou  as  to  the  title  of  him 
and  othersL 

3.  An  estoppel,  to  be  available,  mast  be 
pleaded. 

4.  The  stockholders  of  two  corporations  agreed 
to  a  coDsolidation,  one  to  take  over  all  tbe 
property  of  the  other,  to  issue  stock  and  bonds 
m  payment  thereof,  to  aasame  all  the  debta  of 
the  other,  and  to  Issue  and  set  aside  $100,000 
of  bonds  for  the  pnrpose  of  retiring  $96,000  of 
outstanding  bonds  or  the  absorbed  corporation, 
auy  surplns  of  the  $100,000  to  be  divided  be- 
tween the  then  Btockhtridera  of  the  two  coritora- 
tions.  Heldt  that  there  was  a  Taloable  consid- 
eration for  such  dinosltlon  of  the  surplus,  in- 
corporated in  a  resolution  of  the  absorbing  cor^ 
poration  pursuant  to  the  agreement. 

5.  A  disposition  of  property  of  a  corporation, 
uot  objected  to  bv  any  stotxholder  or  creditor, 
cannot  be  objected  to  by  any,  unless  the  state 
in  a  proper  proceeding. 

6.  A  transfer  of  all  tbe  stock  of  a  corporation 
formed  by  the  consolidation  of  two  corporations 
pursuant  to  an  agreement  of  the  stocaholders, 
embodied  in  a  resolution  of  tbe  absorbing  cor- 
poration, that  It  should  issue  and  set  aside  $100,- 
OOU  of  bonds  to  retire  $86,000  of  bonds  of  the 
alif^orbed  corporatioo,  any  snrplns  of  the  $100,- 
000  to  be  divided  between  the  then  stoclihold- 
ers  of  the  two  corporations;  does  not,  by  im- 
plication,  pass  the  interest  of  the  stockholders 
in  the  surplus  as  an  incident  to  the  stock,  the 
right  to  participate  in  which  was  reserved  to 
them  as  individuals. 

7.  Tbe  right  of  stockholders  to  a  surplus  un- 
der a  resolution  of  a  corporation  purchasing 
the  property  of  another  that  it  ahould  Issue  and 
set  aside  $100,000  of  bonds  to  retire  ^6,000 
of  bonds  of  tbe  other,  any  surplus  of  the  $100.- 
000  to  be  divided  between  the  then  stockhold- 
ers of  the  two  corporations,  was  not  abandoned 
because  the  mortgage  executed  by  the  absorb- 
ing corporation  to  secure  Its  bonds,  and  which 
was  approved  and  confirmed  by  the  stockhold- 
ers of  both  corpraations,  made  no  mention  of 
th(»  surplus. 

8.  The  term  "surplus"  in  the  reFolution  of  a 
corporation,  on  purchasing  the  property  of  an- 
other, that  it  should  issue  aud  set  aside  $100,- 
000  of  bonds  to  retire  $96,000  of  bonds  of  the 
absorbed  corporations,  refers  only  to  tbe  excess 
of  four  bond!<,  and  does  not  include  the  subse- 
(iu<.>iit  appreciation  in  value  of  the  other  bonds 
bc-iore  the  old  bonds  were  retired. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell.  caiancellor. 
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BUI  by  a  P.  Bead,  trustee,  against  tbe 
Citizens*  Street  Railroad  Company  and  other>. 
From  the  decree,  or  some  part  <^  all  par- 
ties an>eal.  Modlfled. 

Carroll,  HcKellar  &  BnlUngton,  for  com- 
plainant Tnrley  ft  Tnriey,  H.  D.  uLhv, 
Gea  H.  OlUbam,  Jno.  H.  WatUna,  8.  M. 
Neely,  Tbos.  M.  Semgn  aiid  J.  L.  Ooodloe, 
for  defendants. 

McALISTEB,  J.  The  queettoDS  presented 
upon  the  record  relate,  first,  to  the  right  of  a 
trustee  to  compensation.  Including  reas<Mi- 
able  counsel  fees,  and,  second,  ttue  right  of 
ownership  in  a  certain  snrploa  arising  nnder 
tbe  administration  of  a  trust— whether  it 
goes  to  defendant  street  railroad  company  or 
to  the  original  stockholders  In  its  predeces- 
sor companies.  The  facts  necessary  to  be 
stated  are  that  In  1886  two  rival  street  rail- 
road companies  were  being  operated  in  tbe 
city  of  Memphis,  one  known  as  the  Memphis 
dty  Railroad  Company  and  the  other  the 
Citizens*  Street  Railroad  Company.  A  con- 
solidation of  the  two  companies  was  agreed 
upon  by  tbe  respectlTe  stockholders;  that  i< 
to  say,  it  was  agreed  that  the  Citizens'  Stre-'T 
Railroad  Company  should  purchase  and  take 
over  the  entire  property  and  franchises  of 
the  Memphis  dty  Railroad  Company,  except- 
ing that  tbe  latter  company  should  retain  its 
corporate  existence.  The  capital  stock  of 
the  Memphis  City  Company  was  $500.<XiO. 
and  that  of  the  Citizens*  Company  $250,000. 
Each  company  at  tbe  time  bad  an  outstand- 
ing bonded  Indebtedness.  That  of  the  Mem- 
phis City  Company  amounted  to  $96.<.k.)<>. 
while  that  of  the  atizens*  Street  Railroad 
Osmpany  was  $200,000.  The  stockhtriders  of 
tbe  Citizens'  Company  adopted  resolutions, 
whicb  were  accepted  by  the  Memphis  Citv 
Company,  providing  that  tbe  Citlaens'  Com- 
pany should  Increase  its  capital  stock  from 
$250,000  to  $1,000,000,  and  issue  $1.000.0l«> 
of  6  per  c^t  bonds.  Oue-balf  of  the  stock 
($500,000)  and  one-half  of  the  new  bonds 
($500,000)  were  to  be  given  to  tbe  stockhold- 
ers of  the  Memphis  Gty  Company  in  pay- 
ment of  the  purchase  price  of  Its  properties 
and  franchises.  The  resolution  then  recited, 
viz.:  "The  remaining  $500,000  of  bonds  wiJt 
be  used  as  follows:  $200,000  will  be  placed 
In  tbe  hands  of  S.  P.  Read,  of  Memphis,  Ten- 
nessee, as  trustee,  for  the  purpose  of  retir- 
ing the  $200,000  of  first  mortgage  bonds  of 
tbe  Citizens'  Oompany  now  outstanding,  and 
$100,000  for  the  purpose  of  reUrlog  $86,000 
of  tirst  mortgage  bonds  of  the  Memphis  City 
Railroad  Company  now  ontstandiog,  any  sur- 
plus of  the  $100,000,  should  there  be  a  sur- 
plus, to  be  equally  divided  between  the  pres- 
ent stockholders  of  tbe  Memphis  CSty  sad 
tbe  Citizens'  Street  Railroad  CX>mpan]cs.  and 
$100,000  in  payment  of  money  and  prop*^!!- 
advanced  by  the  stockholders  of  the  Citi- 
zens' Street  Railroad  Oompsny,  sforeaaid. 
and  $100,000  to  be  retained  In  tbe  tceasnry. 
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to  be  used  tot  permanent  ImprovementB." 
It  tben  pxOTlded  ttiat  tbe  remainder  of 
the  new  lasve  at  stock,  9250,000.  sbould  be 
apporttoned  among  tbe  orlsliuil  stockholders 
of  the  dtlsens'  Company,  In  order  to  eqnat- 
ixe  the  ownership  of  stock  among  the  sto(ft- 
holders  of  each  company.  It  appears  that 
this  contract  was  formally  carried  oat,  and 
a  deed  execated  by  the  Memphis  City  Com- 
pany conveying  all  ita  propotles  to  the  Oti- 
sens*  Company.  Tbe  omsens*  Company  In- 
creased Its  capital  stock  to  $1,000,000.  and 
laaued  the  $1,000,000  of  bonds.  In  accordance 
with  the  proTlslona  of  the  reaolntlon,  and  the 
stock  and  bonds  wm  dlstrlbat«l  among  tbe 
stockholders  as  rtlpnlated.  Tbe  $200,000  of 
outstanding  first  mortgage  bonds  avnng  by 
the  {Stlzens"  Company  were  exchanged  for 
new  bonds.  It  appears,  however,  that  tbe 
¥06,000  of  first  mortgage  bonds  owliv  by  the 
Memphis  Caty  Company  were  not  exchanged. 
Only  six  of  said  bonds  were  fended.  It  ap- 
pears that  this  sertea  of  bonds  were  worth 
more  tm  tbe  market  tiian  the  new  bonds. 
Besides,  they  were  inaccessible,  and  for  these 
rea8(HU  were  not  retired.  Hence  it  appears 
that  $94,000  of  the  new  bonds  were  1^  in 
the  hands  of  8.  P.  Read,  trustee,  fw  the  pur- 
pose of  funding  or  retiring  $90,000  of  Mem- 
phis Company  bonds,  due  September  1,  1901, 
and  said  trustee  continued  to  hold  said  bonds 
up  to  tbe  In-lnglng  of  this  suit  It  appears 
that  hi  December,  1888,  the  stockholders  of 
the  amalgamated  companies  sold  all  their 
stock  to  Holmes.  Honore  ft  Hinckley,  of  Chi- 
cago, for  $1,000,000,  its  par  value.  In  the 
year  1897  the  Cltlzeni^  Oompany  (by  their 
asslgneeB.  Holmes,  Honore,  &  Hinckley)  con- 
veyed all  Its  property  to  A.  M.  Billings,  who 
organized  the  present  company  (the  ^mphla 
Street  Railroad  Company),  toe  the  considera- 
tion of  $:!00,000  and  the  assumption  of  all 
indebtedness.  It  now  ai^ears  that  the  bonds 
left  in  the  bands  of  S.  P.  Read  are  worth  a 
prraolum  of  25  cents  on  the  dollar,  and  are 
more  than  sufficient  to  liquidate  and  retire 
the  $90,000  of  underlying  bonds  of  the  Mem- 
phis aty  Company  due  September  1,  1001, 
and  will  leave  a  surplus  of  $2Q,000.  The 
principal  controversy  now  presented  Is  over 
this  surplus. 

Tbe  present  bill  Is  filed  by  8.  P.  Read, 
trustee,  in  which  it  la  alleged  that  Mr.  Jones, 
representing  the  Memphis  Street  Railway 
Company,  tJie  successor  of  the  two  old  com- 
panies, had  called  upon  him,  and  stated.  In 
effect,  that  his  company  claimed  the  right, 
upon  tbe  maturity  of  the  $90,000  unpaid 
Memphis  City  bonds,  to  pay  off  said  bonds, 
and  then  to  take  from  him,  the  trustee,  tbe 
$94,000  of  Citizens*  bonds  so  beld  in  trust; 
that  shortly  after  this  Mr.  Napoleon  Hill 
stated  to  him  that,  as  one  of  the  stockholders 
of  the  Cltlzeng'  Company,  he  (Hill)  vrould 
Insist  upon  his  right  to  a  pro  rata  of  the 
surplus  in  the  trustee's  bands  over  and  above 
what  was  required  to  retire  tbe  old  Memphis 
76  B,W.-87 


City  bonds;  that  about  the  same  time  the 
attorney  for  the  executrix  of  Col.  Frayser's 
estate  warned  him  (the  trustee)  that  the 
executrix  would  look  to  him  for  the  share 
of  said  surplus  belonging  to  her  decedent's 
estate.  Tbe  bill  then  averred  that  the  bonds 
in  his  hands,  of  the  par  value  of  $94,000, 
were  worth  In  tbe  market  a  premium  of 
about  25  per  cent.,  so  that  the  value  of  the 
bonds  in  liis  hands  exceeded  the  amount  nec- 
essary tbr  the  retirement  of  the  underlying 
bonds  by  nearly  $20,(MX>;  that  he  was  ad- 
vised that  this  excess  constituted  a  "surplus" 
within  the  meaning  of  the  resolution  of  De- 
cember 2^  1886,  seating  the  trust  In  bim: 
that  be  was  advised  that  he  was  not  bound 
to  settle  and  decide  upon  the  conflicting 
claims  to  said  snrplns  already  stated,  hut 
that  he  was  entitled  to  file  this  bill,  and  have 
the  court  Instruct  Mm  as  to  his  duties  under 
said  trust.  Accordingly  the  trustee  preaented 
the  history  of  the  trust  and  the  facts  con- 
nected with  It  and  asked  that  he  be  In- 
structed as  to  the  dlf^sltion  of  said  surplus 
and  as  to  his  duties  under  the  trust.  All 
persons  having  an  Interest  In  the  matter 
were  made  defendants,  and  the  bill  prayed 
that  th^  be  required  to  come  In  and  pro- 
pound their  clolms  to  the  surplus.  The  trus- 
tee also  averred  that  he  was  entitied  to  com- 
pensation as  trustee  and  to  counsel  fees,  and 
asked  that  the  same  be  fixed,  and  made  a 
chaise  upon  the  funds  in  his  hands,  llie 
various  stockholders  of  the  two  old  com- 
panies, who  were  such  at  the  time  of  the 
resolution  of  December  20.  1880,  ansivered 
the  bill,  and  set  up  their  respective  claims 
to  the  surplus.  The  defendant  railway  com- 
panies filed  an  elaborate  joint  and  separate 
answer.  In  which  it  Is  claimed  that  tbe  sur- 
plus to  que&Uon  belongs  to  tbe  present  com- 
pany, the  Memphis  Street  Railway  Company. 
It  avers  that  tbe  totention  of  the  parties, 
upon  the  deposit  of  the  bonds  with  Mr.  Read, 
was  that  the  bonds  should  be  exchanged 
bond  for  bond,  and  that  thla  was  done  In  tbe 
case  of  six  of  tiie  bonds.  It  avers  as  to  the 
rematoder  of  said  bonds  deposited  with  Mr. 
Read  (amounting  to  $94,000  face  value): 
"Tbe  same  have  never  becimie,  and  are  not 
now,  outstanding  obligations  of  the  Citizens* 
Street  Railroad  Oompany,  or  of  Its  successor, 
the  Memphis  Street  Railway  Oompany,"  and 
"that  the  outstanding  bonds  of  the  Memphis 
City  Railroad  Company,  dated  September  1, 
1881,  which  were  never  retired,  and  which 
the  holders  thereof  refused  to  retire  by  ex- 
changing the  same  for  a  similar  amount  of 
bonds  dated  January  1,  1887,  of  the  Citizens' 
Street  Railroad  Company,  have  become,  by 
reason  of  tbe  conveyances  aforesaid  and  the 
facts  to  thla  answer  set  up,  the  obligations 
and  todebtedness  of  tbe  Memphis  Street  Rail- 
way Oompany.  And  tbta  respondent,  the 
Memphis  Street  Railway  Company,  alleges 
that  it  is  ready  and  willing,  and  hereby  of- 
fers, to  pay  said  90  bonds,  aggregating  tbe 
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sum  of  $90,000,  at  tbe  maturity  tbenot,  and 
all  accrued  iBtereit  ttmeon,  to  vtt,  Septem- 
ber 1,  1901." 

It  is  conceded  tbat  the  facti  am  praetlcallF 
nndlapntedf  and  are  diown  hy  tbe  proof  to  be 
as  above  set  oat  Tbe  ckavcellor  held  ttiat 
tbe  trust  In  Ur.  Bead  was  a  valid  one;  that 
tbe  "surplus"  mentloped  In  tbe  Ksohitlon 
was  the  diflerwce  betveea  the  market  value 
of  tbe  bonds  in  tbe  tmstee'a  bands  on  Sep- 
tember 1, 1901,  and  tbe  mm  necessary  «n  tbe 
day  to  pay  off  and  retire  ttie  f90^  of  iniisp 
lying  bonds;  tbat  tbls  sazplns  bekmeed  to 
tbose  wbo  vrere  sto<&boIderB  on  Deeembw 
29, 1886;  and  tbat  a  n^efentm  abonld  be  had. 
to  ascertain  wbo  wko  sncb  sttMUwlders. 
what  tbe  amount  of  surplus  vras  on  Septen- 
ber  1,  1001.  and  wbat  were  tbe  proper  fees 
for  tbe  trustee  and  bte  cwnsel,  Tben  wm 
no  exc^tlMis  to  tbe  report,  aeept  m  t*  the 
fees  allowed.  Uptm  tbe  bearinff  of  tbMM  es- 
ceptlons,  final  decree  was  rcndwed,  dlncttng 
tbe  trustee  to  sell  tbe  |94,000  of  boads  fa 
his  bands,  and  out  of  tbe  prooeeds  t»  pay 
himself  and  counsel  tbe  fees  allowed  them 
(fixed  at  98,000  and  91,000,  respectively),  to 
pay  the  costs  of  tbe  eauae^  ts  pay  ttui  de- 
fendants who  were  stockholdera  of  tbe  two 
old  companies  on  December  29. 1886,  $ — 
r^resentlng  tbe  surplus,  with  latent  there- 
on from  S^tembw  1, 1901,  lew  tbe  anoiwt 
of  costs  and  fees  Just  namad,  and  to  pay  the 
remainder  to  the  Memphis  Street  RaUvny 
Company.  X<eave  was  given  to  tbe  latter 
company,  however,  to  d^oidt  with  the  tms- 
tee  a  sum  of  money  equal  te  tbe  amount  iat 
aald  suiplns  and  Interest,  and,  upon  dobig 
so,  to  receive  from  blm  tbe  fOMMX)  of  b^mds. 
From  so  much  of  this  decree  as  vefnsed  the 
trustee  and  bis  counsel  the  amennt  of  fees 
claimed  by  blm  the  trustee  prayed  an  ap- 
peal. All  tbe  defendants  appealed  from  titat 
part  of  the  decree  allowing  said  feae.  The 
Memphis  Street  Railway  Oompaay  naomMl 
ttom  the  entire  deoee. 

It  is  strenuously  Insisted  la  tide  ooort  by 
counsel  for  d^endant  oompaiv  tbat-the  pre^ 
ent  bill  Is  a  bill  of  interpleader,  and  caaoot 
be  maintained,  for  tbe  reason  tlwt  eomplaln* 
ant  asserts  on  the  &ee  of  the  bill  an  Inteieet 
in  tbe  fund  In  qnestlra,  to  wit;  eompenaa* 
tlon  for  bis  services.  It  would  be  a  sufllclent 
answer  to  this  objection  to  say  that  no  de- 
murrer was  Interposed  to  tbe  bill  upon  tbe 
ground  stated,  and  such  objectlea  eould  not 
be  started  for  tbe  first  time  in  tills  court 
But  we  think  It  quite  clear  that  this  bill  Is 
essentially  a  bill  tostltnted  by  tbe  trustee  for 
fnatmctloDS  and  dlrecUtms  in  respect  of  tbe 
disposition  of  a  trust  fund  in  tale  hand.  As 
stated  In  American  &  English  End.  of  Law: 
'^t  Is  alwa^  tbe  trustee's  privilege  to  ask 
and  receive  of  the  court  having  proper  jnrle- 
diction  directions  as  to  tbe  policy  be  shall 
pursue  In  the  conduct  of  tbe  trust,  and  as 
to  the  constmction  to  be  placed  upon  tbe  in- 
slxument  of  trust  on  which  he  acts.  And  it 
added  that  In  all  questions  of  doubt 


U  is  Ua  duty  to  aMfce  tUs  appHceaea  to  tbe 
eovrt"  XT  Aaier.  *  Sng.  BndL  Law  Ost  Ed.) 
IfiL  Agala,  la  tbe  eaae  ot  TEaplmgen  v. 
Levy,  dSN.7.  Bq.  4tf^l8AtL222,tbe  nle 
Is  stated  tbaa:  ■'Where  the  duty  of  the  tma- 
Um  to  tnrolrBd  In  deobt,  It  la  Ms  right,  ud 
be  sheoid  receive  Itae  aid  and  direetlMi  of 
a  eonrt  of  equity  to  tbe  extent  that  Us  Inter- 
-ests  m^  reqntns^  Ue  qoestions  preponnded 
mVF  lavslve  aot  only  tbe  daly  of  Ibe  truatee 
witUn  Oe  achaMrtedgad  limtto  at  tbe  Izwt 
and  wtth  reference  to  the  traet  estate,  bat 
alao  the  detormtaattoa  as  to  the  title  of  tbe 
trustee  and  otbees  to  (he  pwperty.  la  the 
latter  case  aU  pcnons  iateraetod  In  tbe  aev- 
eraJ  qaeailOBs  ahoald  be  bef one  Oe  court,  la 
order  tbat  they  may  be  bound  by  tbe  coorf  a 
deczae.  la  tbalr  abesaee  the  decree  win 
anve  anly  tsr  Itae  guidance  and  i^ntectkm 
•C  tbe  tmotee  la  hla  relatlena  «a  tala  trust 
It  ts  BisalCsat  tbat  nslfss  such  perai»s  are 
baft»e  the  ooart,  Itae  aoart  abouM  slay  tbe 
eaae  uBtO  they  are  bmagbt  in.  or  llmtt  Its 
detenalaatloa  of  qaeetloBS  presented  to  tbe 
preasat  need  of  Ibe  tmsteSL**  Bee^  also.  Das* 
M  T.  Fala,  6  EiSa,  3BB.  As  wltKuAj  seen,  die 
eentsattoB  «f  tbe  steebboMers  that  this  sm^ 
pine  btf  ongs  to  tiicm  Is  based  laq^y  tm  ttie 
langoage  of  tte  rasolvtloa  adopted  by  tbe 
CltlxcDB'  Company,  wbleh  was  the  baata  of 
tbe  eoDSoUdatloa  of  Hu  two  companies.  Tbe 
langaage  of  the  original  leaolntlou  adopted 
December  26^  1881^  wae,  via.:  "And  re- 
BMtoing  lIOOvOOO  (o(  new  benda)  to  be  dc- 
peidtad  wWi  &  9.  Bead,  trustee,  for  tbe  par- 
poee  of  retiring  the  ^Mfit»  of  bonds  out- 
standing against  tte  Menq»bl8  OtHnpany;  any 
sarplne  of  this  $l«M)00v  sbeold  there  be  a 
sarplus,  to  be  eqoaUy  dIvMed  betweeu  tbe 
preawnt'  sAsofchplden  ef  tbe  partlea  of  tbe 
test  aad  aeeend  parte."  It  appeals  that,  ee 
orlgtattlly  drafted,  tbe  ooatraet  provMed  ttat 
the  sarplna  of  the  flOO,000  dwnld  go  oitlre- 
ly  to  tbe  CHlnsas'  stockboMen,  bat  the  Mem- 
phis Company  stocfcbelders  added  this  pro- 
Tliden,  via.:  **It  la  naderstood  that  we  abtn 
with  the  agreement  that  If  tbm  Is  anyttatag 
left  of  the  9100.000  set  aside  to  take  op  tbe 
|8fM>00  of  beads  as  oMntloned,  thai  tbto  to 
he  equally  dlvblod  betvem  tbe  pertiee  of  ttw 
first  and  second  parts."  As  amended,  tbe 
contract  waa  tben  dgned.  Tbe  phraseoloRy 
was  afterwards  sHghtly  changed  In  tbe  res- 
olution adopted  by  tho  Oittoeair  atoekholdaie 
embodying  tbe  above  contract;  so  aa  te  read: 
"Any  surplus  of  Ibis  I1OO.O0O,  shoold  there 
be  a  surplus,  to  be  eqaaUy  divided  among 
tbe  present  stocfcboldsts  of  ibe  first  and 
second  parts."  But  this  cbanga  was  Imma- 
terial, and  did  not  affeet  tbe  aobatanee  of  tiie 
transaction.  Tbe  insistence  now  made  on 
behalf  of  the  stodtboldeni  Is  that  this  em^ 
plna  belongs  to  timn.  It  ts  indsted,  bownr- 
er,  on  behalf  of  appellant  railroad  company, 
that  hi  December.  1888,  aU  ef  the  stodcboU- 
ere  of  the  ceneeUdatod  enpeiatlon,  compris- 
ing all  those  pennna  wbo  bad  been  stoefe- 
holders  both  of  tbe  ManpUa  01^  and  ftt 
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Citizens'  Street  Ballroad  CompanleB  at  the 
time  the  latter  purchased  the  property  of 
the  former,  executed  a  power  ot  attorney  to 
Mesiffl.  R.  Dadley  Frayser  and  Sam  Tate, 
Jr.,  antborteliig  said  attorneys  to  sell  the  en- 
tire capital  stock  of  the  Citizens'  Company, 
ana  tn  pursuance  of  said  authority  the  sale 
thereof  was  duly  made  to  Messrs.  Holmes, 
Honore  &  Hinckley,  of  Chicago,  for  the  con- 
sideration of  $1,000,000  In  cash.  Said  con- 
tract of  sale,  amongst  other  things,  contains 
the  following  stipulation:  "It  is  further  nn- 
derstood  Oiat  said  Citizens'  Street  Railroad 
Company  has  a  nominal  bonded  indebtedness 
of  fl.000,000;  that  $600,000  of  said  bonds 
have  been  issued,  and  are  In  the  hands  of  the 
holders  for  value.  It  is  further  understood 
and  stated  as  a  fact  that  of  a  former  Issue 
of  title  Memphis  Railroad  Company  $96,000 
of  bonds  are  now  outstanding  in  the  hands 
of  holders  for  Talne  as  a  lien  upon  the  prop- 
erty of  the  Hempfats  City  Railroad;  that,  to 
secure  the  payment  of  the  last  named  $96,- 
000  of  bonds,  $100,000  Of  bonds  of  the  Oltl- 
sens*  Street  Ballroad  Company  have  been 
deposited  with  8.  P.  Read,  trustee,  and  $100,- 
000  of  bonds  of  the  Citizens*  Street  Railroad 
Company  remain  in  the  treasury  of  said 
company  as  en  asset,  so  that  the  real  amount 
of  liability  of  said  atlzens*  Street  Railroad 
Company  is  $896,000;  that  said  Street  Rail- 
road Company  baa  got  no  other  mortgage 
bond,  note,  or  other  evidence  of  liability 
against  said  property  outstanding,  and  that 
It  has  no  floating  debt,  exc^t  current  oper- 
ating expenses."  On  this  branch  of  the  ease 
It  la  Insisted  on  behalf  of  the  defendant 
street  railroad  company  that  the  stoc^bold- 
ers  are  estopped  from  setting  op  any  claims 
to  said  surplus  by  their  contract,  conduct, 
and  r^resentatlons  at  the  time  they  and 
tbelr  associates  sold  the  $1,000,000  of  iBto<^  In 
13te  new  Citizens'  Street  Railroad  Company 
to  Holmes,  Honore  &  Hinckley. 

It  la  a  snfflclent  answer  to  this  position  to 
say  that  no  estoppel  was  pleaded  by  the  de- 
fendants in  their  answers.  The  law  Is  well 
settled  in  this  state  that  an  estoppel.  In  order 
to  be  aTallaWe,  must  be  pleaded.  The  rule 
to  founded  upon  the  doctrine  that  evidence 
relating  to  matters  not  stated  In  the  plead- 
ings cannot  be  made  the  foundation  of  a  de- 
cree. It  la  necessary,  therefore,  to  Introduce 
In  the  Mil  every  material  fact  which  com- 
plainant Intends  to  prove.  Turley  v,  Turley, 
85  Tenn.  260.  1  8.  W.  891;  Natl.  Bank  v.  In- 
surance Co.,  85  Tenn,  8T,  1  S.  W.  689.  4  Am. 
St  Rep.  744;  Daniel's  Chancery  Practice  (5th 
Ed.)  S83. 

The  contention  now  made  on  behalf  of  the 
Memphis  Street  Railway  Company  is  that  It 
Is  the  successor  of  the  defendants  the  Mem- 
phis City  Railroad  Company  and  the  Olti- 
sens*  Street  Railroad  Company,  and  Is  there- 
by authorized  to  discharge  the  ontstandlng 
bonds  of  the  old  Memphis  City  Railroad  Com- 
pany which  matured  on  September  1,  1901, 
and  to  receive  from  the  complainant,  as  trus- 


tee, the  $94,000  of  bonds  of  the  Citizens* 
Street  Railroad  Company,  now  in  his  hands, 
for  the  reasons:  (1)  That  the  provision 
made  In  the  resolution  December  29,  1886, 
for  the  distribution  of  the  surplus,  was  an 
attempt  by  the  stockholders  and  directors  of 
said  two  corporations,  and  especially  the  Cit- 
izens' Street  Railroad  Company,  to  Issue 
mortgage  bonds,  and  to  divide  a  portion  of 
them,  or  the  proceeds  of  a  portion  of  them, 
among  the  stockholders  as  a  gratuity,  and 
without  receiving  anything  as  a  consldoatlon 
therefor.  It  Is  Insisted  that  said  arrange- 
ment was  ultra  vires,  contrary  to  public  pol- 
icy, and  will  not  be  enforced  hy  a  court  of 
chancery.  (2)  It  Is  Insisted  that  the  said  pro- 
vision for  the  distribution  of  surplus  contain- 
ed in  the  resolution  of  December  20,  1886, 
even  If  originally  valid,  was  promptly  aban- 
doned, as  far  as  said  surplus  was  concerned, 
by  all  the  stockholders  In  the  said  Memphis 
City  Railroad  Company  and  the  said  Citi- 
zens' Ballroad  Company.  It  Is  Insisted  that 
this  is  shown  affirmatively  from  the  mort- 
gage executed  by  the  Citizens'  Street  Rail- 
road Company  to  secure  said  bonds,  tn  which 
no  mention  whatever  Is  made  of  said  surplus, 
and  the  said  mortgage  was  then  approved 
and  conSrmed  by  a  unanimous  vote  of  all  the 
stockholders  In  both  of  said  companies.  (3) 
It  is  Insisted  that.  If  said  trust  as  to  the 
surplus  was  originally  valid,  and  If  the  tn- 
dlvldnals  who,  on  the  29tb  ^ly  of  December, 
1886,  were  the  owners  of  the  capital  stock  of 
the  aald  two  companies,  were  entitled  to  said 
surplus,  then  all  their  rights  thereto  passed 
from  them  to  M^rs.  Holmes,  Honore  St 
Hinckley  (under  whom  the  stockholders  of 
the  defendant  Memphis  City  Railway  Com- 
pany now  claim)  by  a  sale  to  the  latter  by 
the  former  of  the  $1,000,000  of  the  capital 
stock  of  the  Citizens'  Street  Railroad  Com- 
pany In  December,  1888.  It  Is  Insisted  that 
when  tills  sale  was  made  It  was  upon  the 
positive  statement,  which  was  made  a  part 
of  the  contract  of  sale,  that  no  snrplTis  ex- 
isted, and  that  the  entire  bonded  Indebtedness 
of  said  Cttizens'  Street  Railroad  Company 
was  $896,000.  It  Is  then  averred  that  the 
old  stockholders  would,  by  said  representa- 
tions, which  they  made  a  part  of  the  con- 
tract, be  estopped  from  now  setting  up  any 
claim  or  title  thereto.  (4)  It  Is  insisted  that. 
If  the  alleged  trust  as  to  said  surplus  claim- 
ed to  have  been  created  In  said  resolution  of 
December  29,  1886,  was  valid,  the  court  be- 
low erred  In  holding  that  the  surplus  refer- 
red to  was  the  difference  between  the  value 
on  September  1,  1901,  of  the  $94,000  of  bonds 
of  the  said  Citizens*  Street  Ballroad  Com- 
pany In  complainant's  hands  and  the  $90,000 
in  money,  the  amount  which  It  required  to 
pay  off  the  old  Memphis  City  Railroad  bonds 
which  matured  on  September  1,  1901.  It  Is 
Insisted  that  the  chancellor  should  hare  held 
that  said  satplns  conristed  solely  of  the  ex- 
cess of  the  four  bonds  pUiced  In  complain- 
ant's hands  over  and  above  the  nnmber  of 
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•utstancllng  bonds  of  the  Memphis  City  Rail- 
road Company. 

In  answer  to  the  proposition  that  tbe  reser- 
vation of  tbe  surplus  to  the  stockholders  was 
In  tbe  nature  of  a  gratuity,  and  therefore 
contrary  to  law,  it  suffices  to  say: 

First  That  upon  the  consolidation  of  the 
two  companies  the  Memphis  Company  stock- 
holders transferred  most  of  their  stock  to 
the  Citizens'  Company,  and  they  may  right- 
fully claim  that  their  Interest  in  the  surplus 
belonged  to  them  as  a  definite  part  of  the 
purchase  money  due  them  for  the  transfer  of 
their  stock  and  said  corporate  property  of 
■the  Memphis  City  Company. 

Second.  It  was  a  matter  as  to  which  all 
the  stockholders  in  both  companies  fully 
agreed,  and  the  Talldity  of  the  transaction 
■cannot  be  impeached  by  the  present  defend- 
ants. No  objection  is  made  by  a  dissenting 
stockholder  nor  by  an  existing  creditor,  nor 
by  a  subsequent  creditor,  and  we  know  of 
no  other  authority  who  may  object  to  the 
disposition  of  the  corporate  property,  unless 
it  be  the  state  In  some  proper  proceeding. 

Third.  The  assumption  by  stockholders  of 
all  the  debts  by  both  companies,  and  the  mu- 
tual consent  of  the  parties  to  a  union  of  In- 
terest, would  also  furnish  a  valuable  con- 
£ideratlon  to  support  the  resolution  disposing 
-of  the  surplus. 

In  respect  of  the  second  proposition  above, 
It  must  be  conceded  there  was  no  expieas 
transfer  of  the  surplus  in  the  sale  made  In 
December,  1888,  and  we  are  of  opinion  the 
Interest  of  the  stockholders  In  the  surplus  did 
not,  by  implication,  pass  with  the  transfer 
of  the  stock.  As  to  the  Memphis  City  stock* 
liolders  it  was  part  of  the  purchase  money, 
flud  as  to  both  it  was  part  of  the  considera- 
tion of  the  trade  upon  which  the  two  compa- 
ules  were  consolidated.  If  the  transfer  of 
stock  operated  to  pass  this  part  of  the  con- 
sideration of  tbe  original  trade,  It  could  with 
equal  propriety  be  argued  that  it  operated  a 
transfer  of  all  the  purchase  money;  that  la, 
the  $500,000  of  bonds  and  the  $500,000  of 
stock.  All  that  the  transfer  of  stock  carries 
M-lth  It  Is  the  right  to  receive  dividends,  and 
to  participate  In  corporate  meetings,  and  the 
remote  right  to  share  In  the  assets  on  hand 
at, the  dissolution  of  the  corporation. 

We  are  further  of  opinion  tbe  right  to  par- 
ticipate In  this  surplus  was  reserved  to  the 
original  stockholders  as  individuals,  and  that 
«Fben  they  parted  with  their  stock  to  the  as- 
signors of  defendant  company  the  right  to 
the  surplus  did  not  pass  to  tbe  transferee  as 
An  Incident  to  the  stock. 

We  are  further  of  opinion  that  none  of  the 
parties  to  the  contract  of  December  6,  1888, 
intended  thereby  to  change  the  ownership  of 
the  surplus,  or  had  such  matter  In  contempla- 
tion. Nor  do  we  think  that  the  right  to  the 
flurplus  was  aband<med  shnply  from  the  tact 


the  mortgage  executed  to  secure  the  bonds 
In  question  made  no  mention  of  the  sniplus. 

The  next  question  presented  for  our  deter- 
mination Is,  what  was  meant  by  the  term 
"surplus,"  employed  In  the  resolution  of  I>e- 
cember  2©,  ISSC?  We  are  of  opinion  that 
the  chancellor  erred  In  holding  that  the 
surplus  referred  to  was  the  dUference  be- 
tween the  value  on  December  1,  1901,  of  the 
$94,000  of  the  bonds  of  the  said  Citizens' 
Street  Railroad  Company  In  complainant's 
bands  and  the  $90,000  in  money,  the  amount 
which  it  would  require  to  pay  off  tbe  old 
Memphis  City  Railroad  bonds,  which  matur- 
ed on  September  1,  1901.  We  are  of  opinion 
that  the  surplus  within  the  contemplation  of 
tbe  parties  comprised  alone  the  excess  of  the 
four  bonds  deposited  with  complainant  over 
and  above  the  number  of  underlying  lx>nds 
of  tbe  Memphis  City  Railroad  Company.  We 
think  that  the  purpose  was  to  exchange  bond 
for  bond,  and  that  the  only  surplus  in  tbe 
minds  of  the  parties  at  that  time  was  the 
excess  of  four  bonds.  We  cannot  think  that 
the  market  appreciation  of  tbe  collateral 
bonds  that  would  mature  on  September  1, 
1001,  was  ever  within  the  contemplation  of 
the  parties  In  providing  for  the  disposition  of 
the  surplus  when  the  resolution  of  December 
20,  1886,  was  adopted.  The  record  discloses 
that  the  collateral  bonds  at  tbe  time  were  be- 
low par,  and  hence  the  surplus  of  four  bonds 
was  deposited  with  the  trustee  so  as  to  In- 
sure the  exchange  with  the  old  bonds.  If 
this  excess  of  bonds  was  not  needed  to  ef- 
fect the  exchange,  it  was  contemplated  by 
the  parties  ttiat  they  should  be  returned  to 
the  original  stockholders.  In  our  opinion,  the 
parties  at  tbe  time  had  in  mind  no  other 
surplus. 

Tbe  remaining  question  Is  In  respect  of  tbe 
compensation  of  the  trustee  and  his  counsel. 
As  already  stated,  the  chancellor  allowed  the 
trustee  the  sum  of  $3,000  as  compensation 
and  $1,000  to  bis  counsel  for  filing  this  bill. 
We  have  carefully  considered  all  tbe  testi- 
mony on  this  subject,  and  have  reached  the 
conclusion  that  $2,000  wonid  be  a  reasonable 
compensation  to  the  trustee  for  his  services, 
and  in  this  particular  tbe  decree  of  the  clian- 
cellor  Is  modified.  While  we  think  the 
amount  allowed  Us  counsel  is  full  compen- 
sation, we  cannot  say  that  it  Is  excessive^ 

The  result  Is  that  the  defendant  Memphis 
Street  Railway  Company,  having  paid  off 
and  discharged  the  underlying  bonds  of  the 
Memphis  Street  Railroad  Company,  Is  enti- 
tled to  take  down  tbe  collateral  Iwnds  of 
the  Citizens'  Street  Railroad  Company  depos- 
ited with  S.  P.  Read  as  security.  Tbe  costs 
of  the  case,  compensation  of  tbe  trustee,  and 
his  counsel  fees  wUI  first  be  paid  out  of  the 
entire  trust  fund,  and  tbe  balance  of  the  sur- 
plus of  the  tour  bonds  will  be  paid  over  to 
the  original  stockholders  or  their  counsel. 
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COLBERT  et  aL  t.  BOND,  Ohairman. 
0LIS80N  T.  OALIiOWAT  et  aL 
(Bnpreme  Conxt  of  Tenneaaee.  June  80,  1903.) 
aouRT8->TUDOBs-s&iiART— ooNsnrn- 

TIONAL  LAW. 

1.  Act  April  16,  1901  (Acta  1901,  p.  247.  e. 
340),  aatboriziug  the  county  courts  of  counties 
having  a  certain  population  to  appropriate  Bach 
amount  as  may  be  just  and  egtntablei  not  ex- 
ceedins  a  certain  sum,  to  the  judges  the  cir- 
cuit, chancery,  and  criminal  coorts,  as  addition- 
al compensation,  violates  Const,  art.  6,  8  7, 
providing  that  the  salary  of  the  judges  of  the 
state  atiaU  be  ascertained  by  law;  this  requir- 
ing the  Le^Iatnre  to  fix  their  mlarles. 

2.  Such  act  aliio  violates  Const,  art  2,  i  29, 
providing  that  the  Legislature  may  authorize 
the  counties  to  impose  taxes  for  county-  pur- 
poses; this  restricting  their  power  to  tax  to 
such  purposes,  and  Bn<^  judges  being  state 
officers,  80  that  the  county  may  not  impose 
taxes  tor  their  salary. 

S.  The  Second  circuit  court  of  Shelby  county, 
created  by  Act  April,  1893,  p.  205,  c.  00,  which 
vested  it  with  exclusive  jniiadiction  over  all 
appeals  and  certiorari  and  supersedeas  from 
judgments  of  justices  of  the  peace  of  the  couuty, 
and  gave  it  concurrent  jurSsdlction  with  other 
courts  Id  divorce  cases,  and  attached  it  to  and 
made  it  a  part  of  the  Fifteenth  judicial  circuit 
of  the  state,  is  a  state  court,  so  that  the  part 
of  the  act  providing  that  the  compensation  of 
the  judge  shall  be  paid  out  of  the  county  treas- 
ury violates  Const  art.  2,  |  20. 

4.  The  probate  coort  of  Shelby  county,  creat- 
ed by  Act  June  24.  1870  (Acts  1870,  p.  135,  c. 
86),  trausferring  to  and  vesting  in  It  all  the 
judicial  povrers  of  the  county  conr^  Is  a  county 
court  so  that  the  provision  of  the  act  that  the 
salary  of  the  judge  be  paid  out  of  the  county 
treasury  is  valid. 

Appeal  from  Chancery  Ooort,  Ettielt^  Goim- 
tr;  L.  Lebnum,  Special  Cfaancellor. 

Suits  by  John  Colbert  and  otlien  agslurt 
W.  T.  Bond,  cbalrnuui  of  the  county  comt 
of  Shelby  coun^,  and  by  W.  B.  GUnon 
against  J.  S.  Calloway  and  othora.  BUIb  dla- 
mtssed.  and  compIainantB  appeal  Revaraed. 

W.  B.  Ollsson  and  T.  D.  Bldrldge,  for  ap- 
pellants. Geo.  B.  Peters,  Carroll,  McKellar  & 
Bullington,  and  W.  W.  McDowell,  for  vpel- 
lees. 

SHIELDS,  J.  The  courts  for  Shelby  conn- 
ty,  as  now  constituted,  consist  of  one  chan- 
cery court,  two  circuit  courts,  a  criminal 
court,  and  a  probate  court;  the  coimty  being 
in  Itself  a  chancery  division,  a  judicial  cir- 
cuit and  a  criminal  circuit  The  probate 
court  was  created  by  an  act  of  the  General 
Assembly  passed  June  24,  1870  (Acts  1870,  p. 
135,  c.  86),  and  Is  vested  with  Jurisdiction 
over  all  probate  matters,  administration  of 
estates  of  decedents,  Infants,  Idiots,  and  lu- 
natics, proceedings  for  the  allotment  of  dow- 
er, and  all  other  Jurisdiction  with  which  the 
quarterly  and  quorum  courts  of  Shelby  coun- 
ty were  theretofore  vested.  In  short,  all  the 
Judicial  powers  of  the  county  court  of  the 
county  were  transferred  to  and  vested  in  this 
court  The  Judges  of  this  court  are  also  vest- 
ed with  all  the  powers  conferred  by  law  tqh 
on  the  Judges  of  the  Inferior  courts  of  tt» 


state,  and  appeals  from  It  are  allowed  direct- 
ly to  the  Supreme  Court  of  the  state.  The 
judge  Is  allowed  the  same  salary  as  the 
chancellors  and  the  drcnlt  judges,  but  to  be 
paid  out  of  the  treasury  of  Shelby  county, 
and  it  is  made  the  duty  of  the  county  coui-t 
of  that  county  to  make  the  necessary  appro- 
priation therefor.    The  Second  circuit  court 
of  Shelby  cotinty  was  created  by  an  act  of 
the  General  Assembly  passed  April  1,  189$ 
I  (Acts  1893;  p.  206,  c.  89),  and  vested  wltlk 
j  exclusive  jurisdiction  over  all  appeals  and 
i  certiorari  and  supersedeas  from  Judgments 
i  of  justices  of  the  peace  of  the  county,  and 

■  concurrent  Jurisdiction  with  other  courts  Id 
:  divorce  cases,  and  It  Is  attached'  to  and  made 

i  a  part  of  the  Fifteenth  Judicial  circuit  of  the- 
;  state.  The  salary  or  compensation  of  tbe- 
'  judge  who  shall  hold  the  court  Is  required  tO' 
,  be  paid  out  of  the  county  treasury,  as  then- 
provided  in  reference  to  the  Judge  of  the 

■  probate  court  of  the  county.  The  clerk  of 
the  drcnlt  court  of  Shelby  county  (and  hla 
successors  In  office)  Is  made  ex  officio  clerk 
of  this  court  By  an  act  passed  at  the  same 
session  of  the  (Seneral  Assembly,  the  Judge 

'  of  the  probate  court  of  Shelby  county  (and' 
,  bis  successors  In  office)  is  made  the  judge- 
I  of  the  Second  circuit  court,  and  vested  wltb- 
;  all  the  powers  conferred  by  law  upon  other 
'.  circuit  judges  of  the  state.    This  has  been 
.  the  Jndiclal  organization  of  Shelby  county 
:  since  the  enactment  of  these  statntes,  and 
:  the  chancellor,  circuit  Judge,  and  criminal 
judge  holding  these  courts  have  received  sal- 
aries of  $2,500  per  annum,  paid  all  other 
Judges  holding  similar  courts  throughout  the 
state,  out  of  the  State  Treasury.   The  Judge- 
of  the  probate  court  has  received  a  salary  of 
$2,600  as  such  judge,  and  the  further  sum  of 
I  yi,000,  compensation  for  services  rendered  la 
I  holding  the  Second  circnit  court,  paid  out  of 
I  the  treasury  of  the  county.  The  General  As- 
I  aembly,  for  the  purpose  of  supplementing  the- 
!  salary  of  the  Judges  holding  the  courts  ia 
I  counties  having  a  population  of  more  than. 
I  153,000,  April  16,  1901  (Acts  Tenn.  1901,  p. 
;  247,  c.  140),  enacted  a  statute  in  these  words: 
i  "Be  It  enacted  by  the  General  Assembly  of 
I  the  state  of  Tennessee,  that  the  county  court& 
of  the  counties  in  Tennessee  having  a  popu- 
lation of  more  than  153,000  inhabitants,  by 
the  federal  census  of  1900,  or  any  subsequent 
federal  census,  are  hereby  authorized  and 
empowered  to  appropriate  such  additional 
compensation  in  addition  to  that  now  receiv- 
ed by  them,  as  may  be  just  and  equitable  to 
the  Judges  of  the  circuit,  chancery  and  crim- 
inal courts,  and  fudges  of  special  courts  of 
such  counties:  provided,  that  in  no  event 
shall  the  county  courts  in  counties  aflTected 
by  this  act  appropriate  for  the  purpose  at 
paying  such  Judges  additional  salaries  more 
than  one  thousand  dollars  for  any  one  year."' 
Shelby  county  falls  within  this  statute,  antt 
Is  the  only  county  In  the  state  that  does_ 
The  county  court  of  this  coun^  on  July  2^ 
1902,  Just  befwe  the  fenml  electton  bad 
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In  that  jear,  at  wMdti  all  the  judges  of  the 
state  were  elected,  under  the  authority  aup> 
posed  to  be  vested  tn  it  by  the  above  statute, 
imssed  and  nuide  an.  order  and  an  appropria- 
tion allowiag  each  of  the  judges  to  be  elected 
to  bold  aald  courts  for  tiie  county.  In  addi- 
tion to  the  salaries  allowed  them  by  law, 
and  paid  to  the  chancellor  and  Judges  of  the 
circuit  and  criminal  courts  out  of  the  Treas 
ury  of  the  state,  the  sum  of  f 1,000  annually, 
to  be  paid  quarterly  out  of  the  treasury  of 
Shelby  county.  Tlie  Judge  of  the  probate 
court  was  also  allowed  a  like  sum  for  his 
services  in  holding  the  Second  circuit  court. 
In  nddltfam  to  bis  regular  salary  of  12,500 
paid  by  the  county  to  him  as  probate  Judge. 
The  order  made  la  as  foUows;  "It  is  ordered 
by  tbe  courts  in  pursuance  of  the  authority 
conferred  by  chapter  140,  of  the  Acts  of 
1901,  passed  April  16,  1901,  that  during  the 
Judicial  term  to  begin  the  first  Monday  of 
SeptMnber,  1902,  tbe  county  of  Shelby  pay. 
in  quarterly  payments,  an  additional  salary 
of  ($1,000)  one  thousand  dollars  per  annum 
for  the  said  texm  of  eight  years  to  each  Judge 
of  this  county,  viz.,  chancellor,  Judge  of  the 
criminal  court.  Judge  of  the  circuit  court, 
the  Judge  holding  both  the  probate  and  Sec- 
ond circuit  court.  This  allowance  to  the  lat- 
ter shall  be  in  lieu  of  the  special  allowance 
of  $1,000  heretofore  allowed,  so  that  his  sal- 
ary altogether  shall  be  $3,500,  and  no  more." 
These  bills  were  brought  August  28, 1902.  by 
complainants,  Colbert  et  al.,  claiming  to  be 
citizens,  property  owners,  and  taxpayers  of 
Shelby  county,  charging  that  the  statute  un- 
der which  this  order  was  made  is  unconsti- 
tutional and  void,  and  the  order  of  appropria- 
tion unauthorized  and  without  authority  of 
law,  because  in  contraveatlon  of  the  Consti- 
tution (article  6,  S  7).  providing  that  the  sal- 
ary of  the  Judges  of  the  state  shall  be  ascer- 
tained by  law,  and  of  article  2,  §  20,  prohibit- 
ing the  delegation  to  counties  of  the  power 
to  Impose  and  collect  taxes  for  other  than 
county  purposes,  and  praying  that  the  de- 
fendant W.  T.  Bond,  as  chairman  of  the 
county  court,  and  financial  agent  of  Shelby 
coimty,  be  enjoined  from  issuing  his  warrant 
for  said  increase  of  salaries  allowed  said 
Judges.  The  defendant  demurred  to  this  blU. 
directly  raising  and  presenting  these  ques- 
tions, among  others.  The  demurrers  were 
sustained  by  the  special  chancellor  elected  to 
hear  the  cases,  and,  upon  decrees  being  en- 
tered dismissing  the  bills,  complainants  have 
appealed  and  assigned  errors.  The  two  cases 
were  heard  together. 

The  only  questions  which  we  will  consider 
(as  they  are  determinative  of  the  case)  are 
whether  the  Genpral  AssemTjIy  can  delegate 
to  the  county  court  the  power  to  Increas-  tlie 
salaiips  of  Judges  of  the  chanrery,  clrcilt, 
and  criminal  courts  of  the  state,  and  wh'^ther 
the  payment  of  these  salaries  Is  a  state  or 
county  purpose.  If  this  power  cannot  be 
delegated,  and  payment  of  tbe  com]iensntlon 
of  these  Judges  Is  a  state  purpose,  the  act  of 


1901,  p.  247.  e.  140,  under  wblch  ttie  county 
court  of  Shelby  coutUy  undertook  to  act,  is 
unconstitutional  and  void,  and  vested  In  that 
court  no  po^fer  to  make  the  appropriation  at- 
tacked, becanae  It  bad  no  JtiriadletioD  awer  the 
subject-matter,  or  power  to  appropriate  coun- 
ty revenues  for  any  purpose  other  than  such 
as  It  la  lawfully  authorized  to  do  by  tbe  Gen- 
era! Assembly,  and  that  body  baa  no  power 
;  to  authorize  It  to  make  one  for  any  other 
\  than  a  county  purpose.  The  provlalmw  of  the 
;  Constitution,  or  so  much  of  them  as  bear 
j  upon  the  questions  under  conslderatloD,  are 
I  the  clause  in  relation  to  the  ascertainment  of 
'<  tbe  salaries  of  Judges*  wblch  is  as  follows: 
I  "Tbe  Judges  of  tbe  sniH^me  or  Inferior  courts 
shall  at  stated  times  receive  a  comyenaatloa 
!  for  their  services,  to  be  ascertained  by  law. 
I  which  shall  not  be  Increased  or  diminished 
!  during  the  time  for  which  they  are  elected. 
I  They  shall  not  be  allowed  any  fees  or  perqul- 
!  sites  of  office,  nor  hold  any  office  of  tr.  at  or 
:  profit  under  this  state  or  tbe  United  States." 
i  Const,  art.  6,  8  7.    And  that  anthorlxing  the 
i  taxing  power  to  be  delegated  to  the  several 
'  counties  of  the  state  (Const  art  2,  $  29>.  in 
these  words:    **rhe  General  Assembly  shall 
;  have  power  to  authorize  the  several  coontl-^ 
j  and  Incorporated  towns  In  the  state  to  Im- 
:  pose  taxes  for  county  and  corporation  par- 
j  poses,  respectively,  In  such  manner  as  shall 
:  be  prescribed  by  law;  and  al!  properfy  sh  -.l! 
'■  be  taxed  accordingly  to  its  value  upon  the 
'■  principles  establlAed  In  regard  to  state  taxa- 
j  tlon."   This  authority  to  delegate  power  to 
;  counties  and  municipal  corporatlins  to  as-i-ss. 
levy,  and  collect  taxes  for  certain  purposes 
is  restricted  to  the  purposes  there  stated,  and 
excludes  all  others,  and  any  statute  authoriz- 
ing these  subdlTlBlons  of  the  state  to  exer- 
dse  tbe  taxing  power  for  any  other  purpose 
is  miauthorlzed  and  void. 

These  are  not  new  qnestlMu  in  tiils  state. 
They  were  directly  presented  in  Shelby  Coun- 
ty V.  The  Six  Judges,  3  Tenn.  Gas.  509,  de- 
I  termlned  by  this  court  at  the  September  tyrm, 
I  1875.   Tbe  General  Assembly  bad  pnsf'ed  an 
act  In  1869  (Acts  1869,  p.  28,  c.  2S)  almost 
I  Identical  with  the  one  here  Involved,  author- 
izing the  county  court  of  Shelby  conn^  to 
supplement  the  salaries  of  the  Judges  hoM- 
Ing  the  chancery,  circuit,  and  criminal  comt-^ 
of  that  connty,  In  sums  not  racceeding  $2,0  0 
per  annum;  and  the  county  court  bad  male 
on  order  allowing  each  one  of  tbcs'*  judg^ 
the  sum  of  -52,000  paid  auDually  by  the  coun- 
ty, In  addition  to  the  salaries  paid  th:m 
out  of  the  State  Treasury,  and  afterwarls 
vacated  the  order  and  refused  to  make  fur- 
ther provision  for  that  purposo,  and  the 
;  Judges  then  In  office  Instituted  proreedlnps  to 
!  compel,  tbe  payment  of  the  salaries  allowed 
I  them  out  of  the  county  treasury.   Ciion  a 
full  consideration  of  the  case,  it  was  held 
(Judges  McFarland  and  Freeman  both  deliv- 
ering opinions  for  the  court)  that  tbe  chan- 
cellor and  the  Judges  of  the  chancery,  cir- 
cuit, and  criminal  courts  of  Tennessee,  not- 
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wlfhstavdlns  Mr  dlTtelow  UA  (tlrtntts 
might  be  United  to  «Be  eonAty,  were  «tat« 
offlcere,  wbose  takries  ntmt,  Mdei*  tfre  (?on- 
8tttDtlo&  (Ceaat  art.  6,  |  7>  be  ixed  by 
enactaA  tte  Oeti»nl  AseembiT,  not  to  be 
IncratBed  of  Amtaletted  dmrtng  the  term  of 
oAce  to  ■mtOtib  tbey  wen  ^ected,  anA  pstd 
out  of  ttae  State  ^rearar;  that  1b«r  irere 
not  ovonty  officers,  and  the  payment  of  ttt«lr 
aatartiM  aot  a  covnty  irarpoae-f  oM  tbv  ilat- 
ote  aotbortzlBg  thir  mantf  cMAt  C»  «Bp|»I«- 
■nmt  sneb  Balarle*  ww  tn  0WCrav«Btiott  of 
tb«!  OeaatJtutloa  and  ivnaiA  Ib  tk«  opinle« 
of  Jiadge  Mefteftma  K  1»  flalft  "Is  tb*  elw- 
esth  sectton  of  thei  act  of  186B.  Id  ngsrl 
to  allowing  the  eoonty  ctntrt  to*  appra^Mate 
a  mm  not  cxceeilBg  tm  tbowomd  dollars  to 
iaereaae  tbe  aalavlea,  fia  violation  of  th^  Con- 
stitution? Did  tbe  LegMatuP*  fiate  tbe  ao- 
tborlty  t»  detegkte  «•  tbo  eooaty  eoort  tbe 
power  to  Increase  tbe  nla/iles  of  the  ju^8, 
and  to  lery  a  tnt  to  pay  Ibe  apyroprMIon? 
We  ttdak  not  By  the  profMMa  oi  Hbe  Oo» 
stitutfoB,  faCget  are  to-  receive  eewpenaartloit 
for  tbolr  aerrlcea,  ascertatneA  by  law.  Conat 
art  0,  I  7.  Tbe  law  aseertalnlog  fhle  cotn- 
peDsaKtoD  tamt  be  enaeted  ky  the  LeglBlatwe, 
tbe  only  lawmaMiHr  power.  This  lawmaking 
power  cannot  be  delegated  to  any  ether  brdy. 
Nov  d»  we'  thiak  tbls  reanlt  can  be  avoided 
by  asMonlng  ttaat  QHs  part  of  tbe  act  of  1869 
was  In  tbe  native  of  a  conditional  l*w,  te 
take  effect  upon  the  hafve^lng  of  tbe  coD- 
tlnf^ey  (that  la,  npoo  tbe  appropiiatka  b»- 
ing  made  by  the  cevaty  conrt),  and  tben 
stand  aa  if  tbe  act  had  dbflnlte^  fixed  tb* 
aalarlee  at  the  sum  of  $4JS0»  (that  la,  tbe 
regular  talary  of  $2^,  and  the  92^000  aU 
loweA  by  tbe  eoonty  cowrt).  Ibis  -pro^oat- 
tlon,  we  thbik,  la  wbellgr  tartesaAlK  Tbe  act 
does  not  assume  tie  make  tivese  aa-)a»les  dif- 
ferent from  tlio  regtilar  aatarlea  allowed'  «<her 
judges^  but  it  Btnply-  teavea  tt  to  the  eoanty 
court  to  say  wbcther  tbey  ought  to  hnve  more, 
or  bow  much  more^  wot  exceeAng  $2J900;  aod 
to  tax  the  peeple  wttliia  tbe  eoonty  t»  pay 
It.  If  tbe  question,  ae  to  aay  part  of  tbe 
aalavy,  ooald  he  left  t»  the  Asciwtlon  of  the 
cooBty  court,  tt  mlgfM  aff  be  left  to  that 
body,  and  the  judge  taina  left  at  tbe  weroy 
of  the  cenrt,  wcr  tM  t»  tbe  quesCton  of  eat- 
ary  H  (sneeraea.  If  tbe  m\mey  is  ta-  be  fl» 
eerfalned  by  law,  tben,  tn  e«r  e^lon,  the 
LegiilatiHFe  most  enact  a  law,-  anA  It  can- 
not delegate  the  power  to'  any  other  body, 
and  tblB  was  what  was  attevspted  to  be  done 
by  this  provision  of  the  act  We  nre  of  opin- 
ion tbat  the  county  court  bad  no  p'>wev  ta 
levy  a  tax  to  pay  tbe  sums  approprtated. 
This  power  of  taxation  Is  tbe  legislative  pow- 
er, and  this,  by  tbe  Constitution,  is  vested 
In  tbe  General  Assembly.  They  can  delegate 
this  power  only  to  tbe  extent  authorlzpd  by 
the  twenty-ninth  section,  art  2.  Thts  is: 
The  L^alatnre  *8faall  have  power  te  fluthor- 
iae  tbe  several  conntles  and  lnco«t)erated 
towns  to  Impose  taxes  tor  county  and  cr>rpo- 
ratUm  pmvoaBS  •  •  •  jb  such  manner  M 


shall  be  prescifbed  by  law.'  We  sve  of  opin- 
ion tbat  tbe  courts  mmat  detnmlne  whether 
or  net  the  purpose  for  wbteh  tbe  coimty  may 
be  directed  by  tbe  Legislature  to  levy  a  tax 
Is  a  county  purpose;  and,  If  It  be  not  a  coun- 
ty purpose,  ttae  law,  to  that  extent,  mnst  be 
declared  void.  If  we  hold  tbat  the  Legisla- 
ture Is  tbe  excluatve  judge  of  whether  or  not 
the  pwpoee  be  a  cormty  purpose,  this  restrlc- 
tlM  of  the  ConstlttrtloB  might  as  wen  have 
been  omitted,  and  tbe  power  given  to  the 
Legttfatare  to  authorize  the  counties  to  Im- 
poae  tbe  taxes  without  llmtt.  It  Is  the  proT- 
flKe  of  tbe  conrt  t»  <leclde  vrben  tbe  Ipgta- 
latite  departmerrt  bas  violated  constltutloDftl 
Mtiletlonv.'*  Tlie  language  of  Tudge  Free- 
man la  tbe  same  case  Is  equally  as  strong. 
He  says:  "The  qoeetlon  irtricb  I  propose  to 
exambw  to  this  cttse  is  whether  the  eonnty 
eowt  is  aotbortsed  to  levy  a  tax  on  the  peo- 
ple of  Shelby  to  pay  or  increase  the  salary 
«t  the  judges  of  these  ooutfts:  If  paid  at  all, 
It  mnst  be  paid  by  taxation,  and  therefore 
the  right  to  lay  such  tax  Is  necessarily  in* 
volved.  Bty  tbe  Gonstfhition  the  jSidlclal  pow- 
er of  tbe  state  Is  vested  In  one  Supreme 
Court,  and  such  other  courts  as  the  Legls- 
latoie  sb*n  from  time  to  tbne  ordain  or  es- 
tabllBb.  iirtlele  9,1  1.  By  section  7  said 
artl<ie  It  h  provided:  The  jndgea  of  the  su- 
preftre  or  Inferior  courts  sbaTI,  at  stated 
tftnes,  receive  a  eompensfftton  for  their  serv- 
ices, to  be  ascertained  by  law,  which  sbnll 
set  be  in<*reased  or  tSIminlshed  during  tbe 
time  for  wblch  they  afre  elected.  They  shall 
»ot  be  allowed  any  fees  or  perquisites  of  of- 
fice, nor  hold  any  office  of  trust  or  prtrflt 
tinder  this  state  or  the  United  States.'  By 
article  2,  I  1,  the  powers  of  tbe  atate  gov- 
ernment are  divided  between  the  three  de- 
partments—the legislative,  the  executh-e,  and 
the  jodlclal.  The  officer  In  any  one  of  the 
offices  created  or  recognized  or  provided  for 
fa  tbeae  departments  Is  a  state  officer,  and 
his  salary  a  charge  on  the  Treasury  of  the 
state,  where  a  salary  fa  provided  by  tbe  Con- 
stituflon.  That  a  brond  distinction  is  made 
In  fbe  Constitution  between  state  and  county 
officers  la  rtiown  by  article  7,  1,  entitled 
'State  and  County  Officers,'  providing  tbat 
tftere  shall  be  elected  in  each  county,  one 
register,  the  sheriff  and  trustee  for  two  years, 
and  the  register  for  four  years';  also  for  the 
election  of  the  Justices  of  the  pe;icp,  a  cor- 
oner, and  a  ranger.  Article  7,  8  3,  provides 
far  the  election  of  a  Trensnror  or  Treasurers 
and  a  Comptroller  for  tbe  state,  thus  show- 
ing tbe  distinction  of  these  two  classrs  of 
officers— one  county  and  the  other  state.  In 
fitct,  this  Idea  18  found  all,  through  the  Con- 
stitution, and  has  been  uniformly,  we  br- 
Heve,  acted  on  since  tbe  or^nnizntion  of  the 
state.  We  deem  this  distinction  one  of  some 
hnporfance  In  the  solution  of  the  qnestim 
before  ns.  By  article  2,  f  20:  "The  General 
Assembly  shall  have  power  to  authorize  tbe 
several  counties  and  Incorporated  towns  In 
fbe  atate  to  Impose  taxes  for  county  and  cor- 
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poration  parpoBes,  refipectlTely,  In  such  man- 
ner  as  shall  be  prescribed  by  law,  and  all 
property  shall  be  taxed  according  to  Its  value 
upon  the  principles  established  In  regard  to 
state  taxation.'  The  question  turns  mainly 
to  this  clause  of  the  Gonatltntlon.  It  clearly 
defines  the  powers  of  the  Legislature  to  au- 
thorize taxation  by  counties  and  Incorporated 
towns— ttiat  Is,  for  county  and  corporation 
pnrposes— and  In  this  evidently  recognizes 
these  principles  as  distinguished  from  other 
purposes  of  taxation,  not  couirty  and  corpo- 
ration, but  for  the  purpose  of  that  large  cor- 
poration, the  state.  This  was  made  clear  by 
the  requirement  that  *all  property,  when  so 
taxei  for  these  purposes,  shall  be  taxed  ac- 
cording to  its  value  upon  the  same  principles 
established  In  regard  to  state  taxatitrn'—that 
Is,  taxes  to  be  levied  by  the  state  tor  state 
inirposes,  as  contradistinguished  from  county 
and  cwporation  or  local  purposes.  The  state 
tax  for  the  state  purposes  Is  provided  for  in 
the  previous  section  (2S),  which  provided  that 
*all  property,  real,  personal,  or  mixed,  shall 
be  taxed,  bnt  the  L^slature  may  except 
such,*  among  othor  things,  as  sliall  be  held  by 
counties,  towns  and  cities,  for  'public  or  cor- 
poration purposes';  thus  keeping  up  the  Idea 
€t  the  two  kinds  of  purposes  for  which  prnp 
erty  may  be  held  and  taxed— the  one  a  stite, 
and  tlie  other  a  county  or  corporation.  These 
taxes,  being  general  state  purposes,  are 
directed  to  be  levied  directly  by  the  legis- 
lature, and  the  mode  in  which  it  is  to  t>e 
done  prescribed  by  the  Constitution.  In  the 
other  case  the  Legislature  is  authorized  to 
delegate  a  taxing  power  to  the  county  and 
corporation^  but  Is  restrained  in  Its  authority 
thns  to  delegate  except  for  county  and  cor- 
poration purposes,  as  distinguished  from  the 
larger  or  general  purposes  of  the  state,  as 
contradistinguished  from  the  local  purposes 
of  the  county  or  ccnrporatlon  of  a  town.  This, 
we  think.  Is  clear  and  beyond  quostlon.  It 
Is  maintained  that  counties  are  but  local  di- 
visions of  the  state— parts  of  Its  political  divi- 
sions—and  as  such  their  purposes  are  In  tact 
state  purposes.  But  is  this  what  Is  meant 
by  the  language  of  the  Constitution?  We 
think  not  For  If  this  be  so,  the  Legislature 
had  alt  the  power  necessary  conferred  by 
the  twenty-eighth  section,  and  the  danse  giv- 
ing power  to  authorize  counties  and  corpora- 
tions to  tax  for  county  and  corporation  pur- 
poses was  unnecessary." 

We  have  quoted  from  these  opinions  at  un- 
usual length  on  account  of  the  identity  of  the 
case  in  all  particulars  with  these,  and  the 
ability  and  force  of  discussion  of  the  ques- 
tions involved.  There  is  much  more  said  in 
both  opinions  covering  every  phase  of  the 
questions,  and  meeting  and  disposing  of  all 
arguments  advanced  to  sustain  the  conten- 
tion of  the  defendants,  which  we  will  not 
here  T^>eat  We  are  now  asked  to  overrule 
this  case  upon  practically  the  same  argu- 
ments that  were  made  against  the  conclu- 
sions of  Hie  court  therein  when  it  was  beard 


and  determined.  We  cannot  do  so.  The 
construction  of  tiie  clauses  of  the  OonsUtn- 
tion  which  are  there  and  here  considered, 
which  are  of  vital  importance,  have  too  long 
been  recognized  and  followed  as  sound  and 
correct,  to  be  now  departed  from.  Further, 
we  concur  fully  in  the  conclusions  of  tbe 
court  In  that  case,  and  give  them  our  entire 
approval.  The  opinions  of  the  eminent 
Ju^es  from  which  we  have  quoted  are  full 
and  clear,  and  able  dlscusslonB  of  the  qnee- 
tlona  and  their  conclusions  are  well  sup- 
ported by  reason  and  aathOTity.  The  case 
has  never  been  overruled,  or  Its  sonndneas 
doubted  or  shaken,  but,  from  the  time  It  vras 
decided,  has  been  recognized  and  followed 
as  the  proper  construction  of  the  clauses  of 
the  Constitution  nnder  consideration.  We 
can  add  hut  little  to  what  Is  there  said,  bnt 
are  content  to  concur  In  and  follow  the  con- 
clusions there  reached. 

The  several  Judges  of  the  chancery,  cir- 
cuit and  criminal  courts  which  may  from 
time  to  time  be  created  by  the  General  As- 
sembly are  onqnestionably  state  officers, 
elected  and  commissioned  for  state  purposes: 
and  their  salaries  must  be  wholly  and -en- 
tirely fixed  by  the  General  Assembly,  and 
paid  out  of  the  State  Treasury.  The  pay- 
ment of  these  salaries  Is  not  a  county  puf- 
pose,  and  no  authority  can  be  delegated  to 
any  county  court  of  the  state,  authcnIziDg 
it  to  Increase  them,  or  to  make  any  appro- 
priation of  county  revenue  for  their  payment 
The  act  of  1901,  c.  140,  p.  247,  and  all  pro- 
ceedings onder  it,  are  In  violation  of  the 
Constitution,  and  are  clearly  void.  Ooanty 
courts  of  this  state  have  no  Inherent  power 
to  so  dispose  of  the  revenues  of  the  connty. 
They  were  created  by  the  General  Assembly 
under  the  authority  given  it  In  the  Consti- 
tution to  ordain  and  establish  such  inferior 
courts  from  time  to  time  as  might  be  nec- 
essary, and  have  only  such  Jurisdiction  and 
power  as  has  been  expressly  vested  In  them 
by  enactments  of  the  Legislature,  and  It  can- 
not vest  in  them  the  authority  here  sought  to 
be  exercised.  Railway  v.  WUson  County,  8!) 
Tenn.  600,  15  S.  W.  446.  It  Is  well  tlut  such 
Is  tbe  law.  If  the  county  coorts  could  be 
vested  with  such  power  as  was  attempted  In 
this  statute,  the  dow  to  great  evils  would  be 
opened,  and  opportunities  and  temptatlonB 
furnished  for  impropOT  practices,  wbldi 
would  tend  to  greatly  confuse  and  demoral- 
ize the  public  service  In  erery  department  of 
the  state.  To  hold  that  the  parraait  of  a 
salary  of  a  Jn^e  Is  a  county  purpose  would 
be  to  hold  It  a  municipal  purpose,  for  the 
General  Assembly  has  the  same  powa  in  re- 
lation to  both  classes  of  public  corporations. 
To  bold  that  a  Judge's  salary  Is  a  county  or 
municipal  purpose  would  be  to  hold  that  flie 
payments  of  salaries  of  aU  state  offloers  in 
all  three  of  the  co-ordinate  d^iartments  of 
the  government  are  county  and  municipal 
puiposes.  Every  county  and  municipality  in 
the  state  could  be  anthorlced      the  Oeneral 
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Assembly  to  sapplement  the  salaries  of  the 
state  officers  wbose  official  duties  call  tbem 
wltbln  tbelr  territorial  boundaries.  There 
would  DO  longer  be  aoy  uniformity  or  cer- 
tainty in  the  salaries  of  ttiese  officers.  Sncli 
a  state  of  affairs  would  bare  a  most  hurtful 
tendency  upon  tbe  public  service.  The  com- 
pensation  of  state  officers,  to  a  large  extent, 
would  be  subject  to  the  discretion,  whims, 
and  caprice  of  county  courts  and  city  coun- 
cils within  their  respective  Jurisdictions;  and 
the  independence  of  the  Judiciary,  so  much 
to  be  desired,  and  which  every  effort  should 
be  used  to  protect  and  maintain,  would  be 
imperiled.  It  is  said  by  Mr.  Story  (quoting 
from  the  Federalist)  that,  next  to  perma- 
nency In  office,  nothing  could  contribute  more 
to  the  independence  of  the  Judges  than  a 
fixed  appropriation  for  their  support.  In  the 
general  course  of  nature,  a  power  over  a 
man's  subsistence  means  a  power  over  his 
will.   Story  on  Const.  |  1629. 

The  statement  In  tbe  opinion  of  Judge 
Freeman  that  nothing  can  be  both  a  state 
and  county  purpose  Is  criticised  by  counsel 
for  defendants,  and  several  matters  are  re- 
ferred to,  such  aa  public  schools  and  public 
roads,  which  are  treated  by  law  as  purposes 
common  to  the  state,  county,  and  munlclpali< 
ties,  as  militating  against  the  soundness  of 
bla  position.  It  Is  true  that  there  are  a  nuin- 
ber  of  matters.  Including  those  that  are  men- 
tioned, and  others  of  minor  importance,  that 
are  common  purposes  of  both  state,  county, 
and  municipal  goremmenta;  but  they  are 
entirely  different  in  their  nature  from  the 
one  under  consideration,  and  present  no  anal- 
ogy for  Its  determination,  and  the  fact  that 
these  purposes  are  common  is  no  argument 
that  this  la  so  as  to  alt  purposes.  Judges  of 
the  chancery,  circuit,  and  other  courts  of 
equal  dignity  created  by  the  Legislature, 
such  as  the  criminal  court  of  Shelby  county, 
are  officers  elected  and  commissioned  as  con- 
stituent parts  of  one  of  the  three  co-ordinate 
departments  of  the  state  government,  and  In 
dischai^e  of  the  duty  and  obligation  of  that 
government  to  furnish  courts  at  its  expense 
for  the  determination  of  controversies  be- 
tween Its  Inhabitants,  and  are  state  officers, 
holding  state  offices  created  and  exlating  for 
distinctive  and  essentially  state  purposes. 
Counties  are  not  charged  with  tbe  govern- 
mental duties  of  establishing  and  maintain- 
ing these  courts,  and  have  no  power  to  as- 
sume them.  They  are  foreign  to  the  ob- 
jects and  purposes  of  their  creation  and  ex- 
istence. 

The  conclusion  we  hare  reached  in  rela- 
tion to  the  act  of  1901,  c.  140,  p.  247,  wUI 
apply  to  that  clause  of  the  statute  creating 
the  Second  circuit  court  for  Shelby  county, 
requiring  the  Judge  of  the  probate  court  for 
that  county  to  be  paid  for  his  services  In 
holding  it  out  of  the  county  treasury.  We 
cannot  yield  to  the  able  argument  made  In 
behalf  of  tbe  Judge  of  the  probate  court  in 
rapport  of  his  contentton  Uiat  this  court  la, 


in  &ul9stance  and  eCFect,  a  county  court.  The 
statute  creating  it  provides  that  it  shall  be 
known  as  the  "Second  Circuit  Court  of  Shelby 
County,"  and  attaches  to  it  the  Fifteenth  Ju- 
dicial circuit  court  of  the  state.  It  Is  given 
Jurisdiction  Inherent  In  all  circuit  courts. 
There  can  be  no  mistake  that  it  Is  a  circuit 
court  of  the  state,  within  the  meaning  of  the 
Constitution,  although  its  Jurisdiction  may  be 
limited,  and  the  compensation  or  salary  of 
the  Judge  who  may  preside  over  it  cannot  be 
paid  out  of  the  county  treasury.  Tbe  probate 
court  of  Shelby  county,  as  It  now  exists.  Is 
unquestionably  a  county  court,  created  for 
well-recognized  and  established  county  pur- 
poses, and  the  provision  that  the  Judge  of  It 
shall  be  paid  out  of  the  treasury  of  the  coun- 
ty Is  valid.  It  is  Immaterial  that  its  Juris- 
diction has  been  extended  to  other  matters 
than  those  generally  Intrusted  to  county 
courts  In  other  counties  of  the  state,  and  Its 
Judge  is  given  the  powers  usually  conferred 
by  law  upon  Jadges  of  other  inferior  courts. 
It  Is  none  the  less— having  the  Jurisdiction 
that  is  vested  in  it— a  county  court.  No  elab- 
orate dlscTffiSlon  of  this  matter  Is  necessary. 

The  decree  of  the  chancellor  must  be  re- 
versed, and  the  payment  of  tbe  allowances 
made  the  Judges  of  Shelby  county  out  of  tbe 
treasury  of  that  connty  peipetnally  enjoined. 


MEMPHIS  CITY  BANK  T.  SMITH  et  al. 

(Supreme  Court  of  Tennessee.  May  11,  190;}.) 

PLHDOBS  —  00NTSR8I(»f  —  BALB-BAMKB-ATI- 
THORITT  OP  PRSSIDENT  —  CONTRACTS  — 
BREACH— TENDER— ACTION  —  INSTRUCTIONS 
— MODIFICATION-JUDOMBNT- RES  JUDICATA. 

1.  Where,  in  ao  action  against  a  bank  for 
conversioD  of  certain  property  pledged,  plain- 
tiff claimed  that  the  president  of  the  bank  bad 
agreed  to  sell  tbe  property  to  plaintifE  for  the 
price  bid  therefor  at  a  sale,  which  the  bank 
subsequently  refused  to  do,  and  there  was  evi- 
dence that  m  making  the  agreement  with  plain- 
tiff the  president  purported  to  act  as  president 
of  the  bank,  and  tliat  he  owned  a  controlliDE 
interest  tfaereiu,  and  that  the  property,  which 
was  worth  $50,000,  was  purcliased  by  the  bank 
for  $31,700,  it  was  proper  for  the  court  to  modify 
a  requested  Instruction  that,  in  the  absence  of 
authority,  tbe  president  of  the  bank  was  dot 
Butfaorixed  to  dupMe  of  the  bank's  property,  or 
release  claims  of  the  bank,  so  as  to  charge  tiiat 
it  was  without  the  general  scope  of  a  bank 
president's  authority  to  make  such  an  agree- 
ment as  plaintiff  contended,  and  unless  plaintilf 
abowed  authority  by  the  bank  to  tbe  president 
to  make  tbe  same,  or  the  bank  accepted  the 
benefit  of  the  agreement,  the  contract  would 
not  he  binding  on  the  bank. 

2.  Where  a  bank  held  property  as  security 
for  a  debt  for  wiiicb  plaintiff  was  liable  as 
snrety,  and,  before  selling  the  same,  agreed  to 
recoiivey  the  property  to  plaintiff  for  the  amount 
bid  at  the  sale,  which  was  much  less  than  tlie 
value  of  the  property,  the  bank  was  not  justi- 
fied in  subsequently  refusing  to  comply  with 
the  contract  on  the  ground  that  the  amcimt 
bid  was  insnflicfent  to  pay  the  debt  for  wtii  h 
the  property  was  pledged,  since  the  bank  still 
retamed  a  claim  against  plaintiff  for  such  un- 
paid balance. 

3.  Where  a  bank  averted  a  right  to  hold 
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property  pledged  to  It  u  lecaritr  tor  debts  for 
which  th«  property  had  not  be«D  pledged,  aod 
refused  to  deliver  the  property  except  on  pay- 
ment of  sacb  debts  in  addition  to  those  se- 
cured, radi  refosal  otmatitated  a  coBven^n  oC 
tbe  property. 

4.  where  a  bank  refused  to  deliver  property 
pledged  to  It,  except  on  payment  by  the  pledgor 
and  bis  snrety  of  other  debts  for  which  tbe 
property  had  not  been  i^edged,  end  tlie  rarcty 
was  ready,  willing,  and  able  to  pa^  tbe  bank's 
claim  and  the  debts  secured  by  tne  pledge,  a 
tender  of  tbe  amount  dve  on  the  debts  so  se- 
cured was  waived. 

5.  In  a  prior  actkw  by  defendant  bank  against 
plaintiff  as  indorser  of  certain  notes,  plaintiff 
pleaded  that  the  notes  had  been  secured  by 
property  which  the  bank  bad  sc^d,  worth  twice 
the  valae  of  notes,  and  that  before  the  sale 
plaintiff  tendered  the  bank  the  amout  dn«  on 
the  notes,  and  demanded  a  release  of  tbe  se- 
curity, which  tfie  bank  refused,  but  plaintiff, 
ij  express  ftmuieiit,  deeliiMd  to  Htigate  tbe 
ralidi^  of  such  sala.  A  cross-bill  wn  filed  in 
such  action  by  plaintiff,  to  which  tb«  pledgor 
was  joined  as  party,  to  recover  usury  charged 
by  the  bank,  and  a  Judgment  was  rendered 
against  plamtiff  for  ni«  balance  doe  od  ttie 
notes,  after  deducting  ths  usury  and  the  pro- 
ceeds of  the  sale  of  the  property.  Held,  that 
such  judgment  was  not  res  judicata  in  a  sub- 
Be<iDent  action  by  plaintiff  and  the  pledgor,  as 
partners,  against  tbe  bank,  t»  neoTer  in  ■•■ 
Bompsit  for  the  bank's  alleged  eoBTerdon  of  tbe 
property  pledsed. 

Error  to  Circuit  Ooort,  SMttj  Comty;  U 
B.  Estei,  Jndga 

Action  by  W.  J.  Smith  and  another  against 
tbe  Memphis  City  Bank.  From  a  Judgment 
In  favor  of  plaintiffs,  defendant  brings  er- 
ror. Afflnned. 

Thoa.  M.  Scruggs,  T.  B.  Turtey,  and  M.  G. 
Brans,  for  plaintiff  in  error,  Mnlone  &  Ma- 
lone  and  T.  E.  Rlddlck,  for  d^endants  In  tr- 

TQT. 

NEII4  J.  mta  de^rattan  alleges,  tn  sab- 
etance,  that  the  defendant  below  (plalntlfl  ta 
error  bCTe)  bad  coprerted  certain  property 
belonging  to  tbe  plalottfls  below,  eonsisting 
of  the  foOowli^,  tIk:  Many  llstB,  flies, 
maps,  ^tB,  and  books  of  reference,  contain- 
ing an  abstract  or  history  of  all  real  estate 
titles,  tax  Hens,  mnA  jndgHoenta  In  Shelby 
county,  from  wbicb  were  prepared  and  sold 
abstracts  of  title  to  the  pnbllc,  and  from 
which  the  idalntlff  derived  great  gains  and 
proflls;  also  370  Shares  of  stedt,  being  the 
entire  capital  stock  in  a  Tetmt^asee  cof- 
poration  known  as  the  Memphis  &  Sbelby 
County  Abstract  Compeny;  tfant  the  value  of 
tbe  property  so  converted  was  $60,000;  and 
that  the  plaintiffs,  waiving  tbe  tort,  were 
entitled  to  recover  of  the  defpodant,  as  up- 
on an  Implied  assnmpslt,  tile  aforesaid  vat- 
He.  The  defendant  pleaded  non  assompsit, 
res  adjiidicata,  and  also  a  general  plea  of 
not  guilty.  There  was  a  verdict  in  the  eom*t 
below  for  $23,875.40,  on  which  Jndgment  was 
rendered.  Tbe  plaintiff  In  error  has  appealed 
and  assigned  errors. 

The  Brat  error  assigned  Is  tbat  the  elrcntt 
judge  declined  to  give  In  charge  to  the  Jury 
the  fi^owlng  Instruction,  which  the  defend- 
hnt  Yteiow  (plaintiff  In  error  here)  raqaeated 


sboold  be  given,  vIsl:  **FzmI  bas  beam  In- 
trodnced.  In  this  court— fiift  probattre  force 
of  which,  however,  I  do  not  vndorteke  to  de- 
termine—tending to  Aow  that  aome  ttme  a. 
tbe  early  part  of  1S97,  prior  to  March  13th 
TbOBHts  Barrett  agrted  with  W.  J.  Smith 
that  be  would  purchase  tbe  properties  called 
tbe  'abstract  properties,*  then  advertiaed  for 
sale  March  IS,  1897,  and  that  b«  would  re- 
sell tbe  same  to  W.  J.  Smith  for  tbe  price 
kU  therefor.  If  yoo  And  tUa  to  ba  a  tact. 
I  charge  yoa  that  this  agreement  would  Im- 
pose no  IteblKty  npoa  tho  defandaiit  Imd^ 
of  which  Tbomas  Barrett  was  president,  os- 
less  you  ara  sattafled  from  the  pcooC  tfaat 
Tbunas  Barrott  was  authorisad  by  tiie  bank 
to  make  waA  am  acrasmsBt   It  ts  witbont 
the  scope  of  the  guiccal  aatbortty  of  a  bank 
president  to  make  mek  afreeaent,  aad,  un- 
less the  plalatur  show  aatbortty  from  the 
bank  to  Barrett  to  make  the  saoM,  tbe  coa- 
tract  in  this  respect  would  not  be  binding  ob 
the  bank,  and  would  Impose  no  liability  up- 
OD  It    The  llabUUy,  If  any.  would  be  U> 
peraoml  llablUty,  aad  not  that  of  13am  bank. 
IB  ths  absence  of  aatbotlty  tbe  pnaMsst  cf 
a  bank  canaot  dkiraae  of  tiw  cask  or  creiUn 
of  the  bank,  and  be  ennot,  by  Tirtae  of  Us 
office,  wureDder  or  release  daiaus  of  tbe  bank 
agalaat  any  one,  I  ehaige  yoa  tbat.  If  yoa 
sboold  flad  that  ao^  aa  avuement  was  had. 
it  was  wlthoat  tba  gBBScal  aeope  of  tbe  pow^ 
ws  of  the  pcesldoBt  of  tbe  bank,  and.  la  or- 
der te  make  It  valM  and  Uadta^  upon  the 
bank,  the  i*»*n*tm  maak  sbssr  aofchoiitT  there- 
for." The  drtndt  Judge  did  aot  give  this  tai 
charge  to  tbe  Jury  as  It  standi  above,  but  did 
give  U  after  maktaiff  tbe  foUowbig  addf- 
tloas.  via.:   Hs  changed  ttw  tiUid  aratence 
so  as  to  read:   "It  is  wttkout  tbe  geneial 
scope  o(  the  g&aeM  auflwiHy  of  a  bank  pres- 
ident to  make  mek  agreement,  and  unless 
the  pkiintlfl  sfaow  aathorinFtloa  by  tbe  bank 
to  Barrett  to  mabe  tbe  oanw.  or  Uie  baak  ae- 
ecfited  tke  bncflt  of  the  i^rcemait  aa  made 
by  yb.  Barrett,  tbe  csaliaet  In  «Ua  respect 
vrsold  not  bo  Mnttng  en  ttm  hank,  and  woeM 
kapose  ne>  liability  vmi  tt;  mept  aa  ImAir 
stated."  He  alss  added  at  the  deae  of  the 
butmetloay  kUBSdbrtsly  following  "therefor," 
tbe  fotlewtaig  daase:  *%f  ttat  tbe  kaak  act 
ed  upon  or  got  tbo  kanadt  of  Ibe  agieeuieul 
as  made  by  Bsnett"  After  tbus  uisdrfjing 
the  InatrucUoo,  Iris  konoe  gave  It  ka  diaige 
No  objection  ts  made  to  tiie  flnt  alteratUn. 
flmrtber  than  tWs  necessarily,  of  course.  Ii 
Imp  led  In  the  first  sasktnssent  to  tbe  effect 
that  the  Instruction  was  not  given  aa  hand- 
ed In,  unaltered.  Spedflc  objectloa,  however. 
Is  made  to  Oe  sectHid  alteration,  and  that 
ts  made  the  thlsd  aailgnmaat  of  crdk 

The  first  and  third  assignments  we  shall 
consider  together.  Then  was  testimony  tend- 
ing to  show  that  Thomas  Banett  was  jmri- 
doit  of  tiie  bank,  and  as  sacb  was  acMvti; 
engaged  In  the  management  of  ite  aAUn; 
Ibat  he  owned,  tn  his  own  right,  a  ctmtrolUag 
lateiast  la  the  stuck  of  the  corporatloik;  and 
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tbat  In  Cut  b0  controlled  Its  acta  and  con- 
tracta  as  be  aaw  proi>ar.  Tbere  was  also 
evldencQ  tending  to  show  that.  In  making 
tbi&  amngement  witb  defendant  In  enw 
Smith,  he  purported  to  act  In  the  capacity 
of  preaUent  of  the  bank,  or  at  least  that 
Smith  was  warranted  In  bettering  that  be 
was  acting  In  that  capacity;  that  la,  so  war- 
ranted from  the  conduct  of  Barrett  uid  liie 
sunoundlogB  of  the  partl»  at  13ie  time. 
Tbere  was  also  erldesce  tending  to  show 
tbat  at  the  sale  the  property  was  bid  off 
by  the  bank;  ttutt  It  subsequently  claimed 
the  property  as  Its  own,  and  scdd  It  as  sodi 
owner.  Ttaoe  was  also  eridence  tendli^  to 
abow  that,  altbougb  Smith  was  present  at 
tbe  sale,  he  made  no  bid,  because  he  idled 
upon  the  agrenuent  which  he  had  made  with 
tbe  bank's  preddent,  Mr.  Bsrrett  Tbere 
was  also  evidence  tending  to  show  tbat, 
within  a  Tery  short  time  after  the  sale.  Smith 
colled  at  the  bank  for  the  purpose  of  appro- 
priating the  benefits  of  tbe  agreement,  but 
tbat,  upon  this  fact  being  made  known  to 
Mr.  Barrett,  be,  as  president  of  tbe  bank,  re- 
pudiated the  agreement,  and,  as  such  presi- 
dent,  asswted  the  bank's  ownersbl^  of  the 
property,  and  offered  to  sdl  It  to  Smith  only 
on  the  condition  that  he  would  pay  more 
for  It  tban  any  one  dse.  Tbere  was  eridence 
also  tending  to  show  that  the  property 
brought  at  tbe  sale  so  made  tmly  the  sum 
of  $31,700,  and  that  It  was  worth  $60,000: 
The  I^al  results  to  be  deduced  fn»n  tbe 
facts,  so  far  as  necessary  to  be  stated  here, 
are  these:  All  of  Mr.  Barrett's  knowle^ 
In  respect  of  the  agreement  became  the 
knowledge  of  tbe  bank.  Tagg  r.  Tennessee 
National  Bank,  9  Helsk.  470;  Union  Bank  r. 
Campbell,  4  Humph.  894;  WIdbIow  t,  mrrt 
man  Iron  Co.  (Tenn.  Gb.  App.)  42  &  W.  6B8, 
Thus  baring  knowledge  of  Mr.  Barrett's 
fraud,  and  buying  the  property  and  keeping 
it  with  that  knowledge,  the  bank  became  a 
party  to  the  fraud,  and  responsible  tiiwe* 
for.  Franklin  t.  EkII,  1  Oieed,  407.  600; 
Barnard  r.  Boan  Iron  Oo.,  86  Tenn.  130,  148, 
149,  2  S.  W.  21.  And  further,  by  so  buying 
tbe  property  and  keeping  it  tbe  bank  may 
be  said  to  bare  "acted  upon"  or  to  hare 
taken  "tbe  benefit  of  the  agreement  as  made 
by  Mr.  Barrett";  that  Is,  that  the  bank  was 
oubled  to  reap  the  result  of  tbe  fraud  which 
Barrett  imctlced  upon  Sndtb  under  tbe  de- 
ceptlre  guise  of  the  agreement,  whereby 
Smith  was  thrown  off  his  guard,  and  so  de- 
prived of  the  property.  In  view  of  these 
fkcts,  and  the  true  legal  Interpretation  of 
them  as  glren  above,  it  is  perceived  that  tbe 
circuit  Judge  was  not  in  error  in  modifying 
tbe  Instruction  trffered,  In  tbe  maniter  In 
-which  he  did  modify  IL  There  being  tes- 
timony tending  to  show  tbe  facts  referred 
to^  It  also  follows  that  the  circuit  Judge 
was  not  bound  to  give  the  Instruction  with- 
out taking  note  of  them,  because  to  bare 
done  so  could  not  have  failed  to  mislead  tbe 
Jury  by  drawing  their  attention  away  from 


the  real  case  presented  bj  ttw  evidence.  The 

Instroctlon  as  offered  was  laxet^  an  abstrac- 
tion. As  givoi,  it  was  brought  dose  to  the 
real  case.  It  la  said  tbat  It  tbere  was  any 
traxuL  it  was  barmless,  because  tbe  bonk 
was  not  benefited  by  tbe  pincbase,  and  like- 
wise ttie  defendants  In  error  were  not  in- 
jured, in  view  of  the  laive  debte  which  tiiey 
(Smith  and  Baton)  owed  t3ie  bank,  because, 
it  Is  said,  tbe  bank  could  bare  continued  to 
bid  up  to  tbe  full  amount  of  the  debt,  more 
than  100,000,  and  would  bare  gotten  the 
property  In  any  event.  We  think  this  con- 
sidmtlon  Is  beside  tbe  question.  Assuming 
the  facts  previously  stated  to  be  true,  thai 
the  bank  got  property  worth  $60,000  tar  the 
sum  of  $31,700,  and  still  retained  against  de- 
fendant in  error  Qw  balance  of  tiie  indebt- 
edness f<v  which  the  securities  had  been  de- 
posited, such  balance  being  a  large  sum. 
V<ae  tbe  reasons  given,  we  are  of  tlie  opin- 
ion tbat  tbe  first  and  tUrd  assignments 
should  be  overruled. 

The  second  assignment  of  «ror  Is  based 
upon  the  refusal  ot  the  drcnlt  Judge  to  give 
in  charge  to  tbe  Jury,  unchanged,  the  fo^ 
lowing  instruction  snbmltted  by  the  plaintiff 
in  error,  via:  "Tbe  conversion  of  tte  prop- 
erty of  snother  is  the  appropriation  of  it  to 
<«e's  own  use,  or  Ito  destruction,  or  exercis- 
ing dominion  over  11;  in  exclusion  and  in  de- 
fiance of  the  owner's  rights.  If  you  find  Ibat 
on  January  6^  1806,  tbe  platntlffli  in  this 
cause  borrowed  from  the  Memphis  City  Bank 
the  sum  of  $10,100,  and  deposited  as  collat- 
eral security  wltb  said  note  260  shares  of 
the  Memphis  ft  Shelby  Oounty  Abstract  Com- 
pany, and  also  certain  isropertlea  set  out  in 
tbe  trnrt  deed  of  that  date,  which  has  been 
read  to  yon;  that  in  January  16,  1806.  the 
plaintiffs  borrowed  the  further  smn  of  $5^ 
100  from  the  Memphis  National  Bank,  and 
deposited  with  said  note,  as  collateral  there- 
to, certato  certificates  of  stock  In  the  Mem- 
phis &  Shelby  Oounty  Abstract  Company, 
which  are  set  out  in  the  face  of  said  note, 
which  vras  read  to  you,  which  said  note  was 
by  agreement  token  up  by  tbe  Memphis  CSty 
Bank;  and  thmt  later  said  indebtedness  was 
extended  by  agreement  to  February  1,  1897, 
which  said  agreement  has  been  read  to  yon 
in  eridence— I  chaige  you  as  a  matter  of 
law,  that  there  could  be  no  conrerslon  on  the 
part  of  the  defendant  bank  of  the  properties 
so  pledged,  to  the  sale  thereof  according  to 
the  terms  of  said  Instrument  under  which 
they  were  pledged;  that  under  the  terms  of 
said  note  for  $16,100,  dated  January  9,  1895, 
the  collateral  pledged  was  applicable  to  the 
payment  of  said  note,  and  any  surplus  re- 
maining was  applicable  to  tbe  paymeut  of 
any  other  note  or  claim  held  by  (be  bank 
against  platotUfs  Smith  and  Eaton,  whether 
matured  or  not;  tbat  under  the  terms  of  said 
note  tbe  bank  liad  the  right,  upon  Ite  non- 
payment at  maturity,  to  sell  sold  nMlateral; 
and  that  a  sale  thereof  would  be  no  coiii'er* 
slon.   I  further  charge  you  that  tbe  proper^ 
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ttefl  pledged  by  tHe  liutniment  dated  Janu- 
ary 8, 1^,  beJjis  a  trust  deed  by  L.  B.  Baton 
and  W.  J.  Smith  to  James  Frost,  trustee,  are 
also  applicable  to  the  payment  of  said  note 
of  $16,100,  and  upon  the  nonpayment  of  said 
debt,  with  Interest,  at  maturity,  the  bank 
had  the  rtght  to  have  the  properties  pledged 
therein  to  be  sold,  and  tbe  proceeds  thereof 
applied  Bxat  to  the  costs  of  such  sale,  then 
to  the  payment  of  aaSA  note  for  916,100;  and 
that.  If  it  did  so,  such  sale  would  be  no  eon- 
version.  I  further  charge  yon  that  npra  the 
nonpayment  of  said  note  for  90,100  accord- 
ing to  the  terms  of  said  agreement,  common- 
ly called  the  'extenrion  agreement,'  and  which 
has  been  read  to  yoo,  tbe  defendant,  of  right, 
was  mtltled  to  sell  tbe  certlflcatH  of  stock 
pledged  in  said  note,  together  with  two  other 
certificates  mentioned  tn  said  extension  agree- 
ment, and  apply  tbe  proceeds  thereof  to  tbe 
payment  ifflmarily  of  said  note  of  (5,100, 
and  the  excess  that  sbonld  be  realised  to  tbe 
payment  of  any  debt  due  to  the  Memphis 
Caty  Bank  by  L.  B.  Baton  and  W.  J.  Smith; 
that  according  to  the  terms  of  said  agreonent 
and  of  said  note  ftf  Janoary  9,  1885,  for  916,- 
100,  the  collaterals  therein  mentUmed  were 
liable  not  only  for  tbe  spedflc  debte  set  out, 
but  for  any  debt  due  tbe  bank  by  L.  B.  Baton 
and  W.  J.  Smith;  the  language  of  said  ex- 
tension agreement  tai  tbls  ngpect  being  as 
foUows:  The  said  U  B.  Eaton  and  W.  J. 
Smith,  in  further  consideration  of  said  ex- 
t^Blon.  haeby  pledge  to  said  Memphis  01^ 
Bank  110  shares  of  the  capital  stock  of  the 
Memphis  &  Shelby  Oounty  Abstract  Co.  Tbe 
certlfleate  for  two  shares,  being  No.  40,  Is 
now  dellTered  to  said  bank,  and  the  cwtlfl- 
cates  for  108  shares,  being  numbers  52,  53, 
64.  55,  and  44.  held  by  the  Memphis  National 
Bank  to  secure  a  loan  of  96>O0O;  and  the 
said  Memphis  City  Bank  may  at  any  time 
take  up  said  loan  at  the  Memphis  National 
bank  and  recelTe  said  certificates,  so  pledged 
to  the  Memphis  National  Bank,  and  hold  the 
same  subject  to  this  agrcCTient.  Upcm  tbe 
nonpayment  of  said  notes  by  the  said  Ii,  B. 
Baton,  which  are  set  out  In  ssid  extension 
agreement,  or  any  of  tbem,  or  any  part  of 
them,  or  any  one  of  tbem,  with  intnest  thexe- 
on,  on  February  1,  1887,  tbe  said  Memphis 
Oty  Bonk  may  sell  at  pubUc  sale  aald  110 
shares  of  Memphis  and  Shelby  Oounty  Ab- 
stract Oo.  stock,  and  apiAy  the  inoceeds  of 
sucb  sale,  first  to  all  costs  tbenot  Indudlng 
all  commissions  and  attiHney'a  teeai  second, 
to  reimburse  itself  for  the  expense  of  taking 
up  said  certificates  and  paying  off  the  debte 
for  which  they  are  pledged  to  the  Memphis 
National  Bank;  third,  to  the  payment  of  the 
notes  above  set  out.  made  by  L.  B.  Eaton 
aud  endorsed  by  W.  J.  Smith,  for  Xbe  pay- 
ment of  whldi  tbe  said  110  shares  of  Ab- 
stract Oo.  stock  are  here  pledged.'  I  charge 
you,  as  a  matter  of  law.  that  said  W.  J. 
Smith  was  not  entitled  to  demand  of  tbe 
Memphis  Qty  Bank  said  110  shares  of  stock 


mentioned  above,  until  be  paid  In  full,  ac- 
cording  to  their  terms,  said  notes  made  by 
Ii.  B.  Eaton  and  Indorsed  by  W.  J.  Smith. 
OF  made  tmder  of  payment  in  foil,  wbich 
said  notes  are  spedfled  in  said  extenalon 
agreement  as  foUovrs:  (a)  Note  94,000,  Janu- 
ary 4,  18W},  at  1  year,  with  intarest,  indors- 
ed by  W.  J.  Smith;  (b)  note  WOU,  January 
4,  1^  at  1  year,  Indorsed  by  W.  J.  Smith: 
(e)  note  915,6(K2.80,  January  4. 1885,  at  1  year, 
indorsed  by  W.  J.  Smith;  (d)  note  94.200, 
January  4,  1885,  at  1  year,  Indorsed  by  W. 
J.  Smith;  (e)  note  95,000.  January  4,  1886, 
at  1  year,  Indorsed  by  W.  J.  Smith;  00  note 
94,000,  January  4,  1885,  at  1  year,  Indoned 
by  W.  J.  Smith."  The  circuit  modSfled 
tbe  language  Just  preceding  tbe  list  of  notes 
by  striking  out  the  words  **oc  made  tender 
of  payment  In  full,**  and  substltntlnff  there- 
for the  following:  "Or  made  an  <rfrer  to 
pay  In  full,  and  was  able  to  pay."  Witti  this 
modification,  he  gave  tbe  whole  Instruction 
to  the  Jury  as  requested;  that  ta.  gave  tbe 
instruction  as  modified.  Tbls  modlflcaUon 
Is  made  the  subject  of  Uie  fourth  asslgnmrat 
of  error.  The  second  and  fourth  asrignments 
will  tiberefore  be  considered  ti^ethw. 

There  was  evidence  tending  to  show  tbe 
existence  of  all  tbe  facte  referred  to  and  in- 
dicated in  the  instruction  as  originally  pre- 
sented to  the  court,  except  tbo  making  of  an 
actual  tender.  There  was  also  evidence  tend- 
ing to  show  that  the  whole  amount  of  in- 
debtedness for  wblcb  collaterals  were  bound 
was  $58,002.80,  consisting  of  the  two  notes 
of  $16,100  and  96,100  made  by  Smith  to 
Baton,  and  tbe  six  notes  above  tebulated.  for 
which  W.  J.  Smith  was  L.  B.  Eaton's  indors- 
er.  There  was  dso  evidence  tending  to  show, 
as  appears  from  tbe  testimony  of  the  defend- 
ant in  error  Smith,  that  a  short  time  before 
the  property  was  B<>Id,  and  tMer  it  bad  been 
advertised  fOr  sale,  said  defendant  in  error 
Smith,  in  company  wltta  bis  attorney,  H.  F. 
Dlx,  went  down  to  tbe  Memphis  Oltj  Bank 
to  see  what  could  be  done  about  the  debts, 
and  with  a  view  of  finding  out  the  exact 
amount  due,  and  that  he  was  prqjared  to 
pay  whatever  m^t  be  due,  or,  as  he  ex- 
presses It,  to  ''redeem  tlie  property**;  that 
he  made  an  eftUrt  to  ascertain  from  t!he  bank 
what  his  whole  Indebtedness  was,  inclndinf; 
tbe  faidorsemuite  fbr  Baton,  with  a  tIow  to 
settling  the  whol^  but  that  the  bonk.  In- 
stead of  Indicating  to  him  the  amount  be 
owed  personally  and  as  Indorser  for  Eaton, 
separately  .and  distinct  from  Eaton's  indlvld- 
oat  debts  on  which  be  was  tn  no  wise  bound, 
said  that  Baton  owed  so  much,  and  jufit  tn 
pay  the  whole  thing  and  teke  it  (the  prop- 
erty), meaning  tbe  property  which  be  and 
Baton  had  pledged,  and  which  is  the  snbjert 
of  the  present  suit,  and  that  by  tbe  '^bole 
thing"  was  meant  all  the  indebtedness.  In- 
clndtsR  about  940,000  that  Baton  owed,  upon 
which  he  (Smith)  was  In  no  way  bound:  tluit 
Mr.  Jno.  Frost,  speakbig  for  the  bank.  de- 
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manded  that  he  pay  tb«  '*whole  tUi^,*'  mean- 
leg  bj  the  "whole  ttatng"  what  has  joat  beeo 
Btated. 

In  order  to  propwly  nndentand  the  qoee- 
tlon  made  In  the  assignment  now  tmder  fx- 
amlnatlon,  and  to  appreciate  the  bearing  of 
the  change  which  was  made  hj  the  circuit 
judge  In  the  Instmction  above  mentioned,  It 
will  be  necessary  to  consider  almost  the 
whole  of  the  charge  In  connection  with  It 
It  must  be  premised  that  the  instmction 
above  referred  to  was  presented  to  the  cir- 
cuit Judge  before  his  charge  was  delivered 
to  the  Jury.  However,  in  order  to  comply 
with  the  rule  applicable  to  requests,  the  same 
request  was  offered  to  the  circuit  judge  after 
be  had  delivered  his  charge,  and  he  then  de- 
clined to  give  It  in  the  exact  form  in  which 
ft  was  presented.  But  he  bad  already  Incor^ 
porated  the  whole  of  It  In  the  body  of  bis 
charge,  word  for  word,  with  the  exception 
of  the  change  above  mentioned,  whereby  he 
left  out  the  words  "or  made  tender  of  pay- 
ment In  full,"  and  substituted  therefor  the 
words  "or  made  an  offer  to  pay  In  full,  and 
was  able  to  pay."  In  the  opening  of  the 
charge  the  drcnlt  judge  stated  the  contention 
of  the  defendant  In  error  (plaintiff  below)  on 
this  branch  of  the  case  as  follows:  "In  their 
declaration,  plaintiffs  claim  that,  being  pos* 
sessed  of  the  abstract  property  and  stock  set 
forth  and  described  with  particularity  ta  the 
declaration,  they  pledged  the  same  by  way 
of  security  to  the  defendant,  the  Memphis 
City  Bank,  to  secure  certain  debts  which  the 
plaintiffs  owed  said  bank,  and  that,  upon  the 
maturity  of  the  debts  for  which  said  prop- 
erties were  pledged,  they  (the  plaintiffs)  went 
to  the  proper  officers  of  the  defendant  for  the 
purpose  of  understanding  definitely  the  exact 
amount  dne  the  bank,  and  for  which  said  col- 
laterals had  been  pledged,  with  the  view  of 
paying  whatever  amounts  were  secured  by 
the  pledge  of  said  properties  and  stock,  so 
as  to  release  the  collateral  security.  The 
plaintiffs  further  claim  that  the  defradant, 
tijrough  Its  officers,  refused  and  declined  to 
make  any  statement  as  to  the  amount  due  by 
Eaton  and  Smith,  and  the  amount  dne  by  W. 
J.  Smith  as  Indorser  for  L.  B.  Baton,  and,  on 
the  other  hand,  stated.  In  substance,  that  the 
bank  would  not  release  said  collaterals  and 
turn  the  same  over  to  Baton  and  Smith  un- 
less they  (Baton  and  Smith)  would  not  only 
pay  all  the  Indebtedness  of  Baton  and  Smith 
for  which  said  collaterals  were  pledged,  and 
the  notes  of  L.  B.  Eaton  Indorsed  by  W.  J. 
Smith,  but  In  addition  would  also  pay  the 
Individual  notes  of  L.  B.  Baton  which  were 
not  Indorsed  by  W.  J.  Smith."  After  advert- 
ing to  some  other  matters,  the  court  returned 
to  the  same  subject,  and  continued  as  fol- 
lows: "The  court  charges  you  that  the  bank 
had  the  right  to  demand  of  General  Smith 
the  payment  of  every  dollar  due  on  the  Joint 
notes  of  Baton  and  Smith,  and  the  notes  of 
Baton  indorsed  by  Smith.  It  had  no  right  to 
demand  of  Smith  the  payment  ot  the  paper 


dne  by  L.  B.  Baton  alone,  or  to  hold  the  se- 
curities deposited  for  the  payment  of  the 
joint  notes  of  Baton  and  Smith,  and  notes  of 
Eaton  Indorsed  by  Smith.  To  refuse  to  de- 
liver the  collaterals  upon  an  offer,  covered 
with  an  ability,  to  pay  the  Joint  notes  of 
Baton  and  Smith,  and  the  paper  of  L.  B. 
Eaton  Indorsed  by  Smith,  unless  the  Individ- 
ual notes  of  L.  B.  Baton  were  paid,  would  be 
sncfa  an  act  of  conversion  as  would  make  the 
bank  liable  to  the  extent  of  the  maritet  val- 
ue of  the  collaterals  held  by  the  bank  at  the 
time."  Then  followed,  In  the  body  of  the 
charge,  word  for  word,  with  the  modifica- 
tions above  mentioned,  the  request  of  the 
plaintiff  In  error  above  set  out,  and  which  the 
court  below  adopted,  and,  as  stated,  Imbed- 
ded It  in  the  body  of  the  chaise.  After  re- 
ferring to  another  branch  of  the  case,  the 
court  then  continued  on  the  same  subject  as 
follows:  "The  court  charges  you  that  If  yon 
find  from  the  evidence  that  W.  J.  Smith  went 
to  the  defendant  bank  prior  to  March  13, 
.1897,  for  the  purpose  of  ascertaining  the  ex- 
act amount  necessary  to  redeem  the  collat- 
erals set  forth  and  described  In  the  declara- 
tion, and  prepared  to  then  pay  such  indebt- 
edness and  redeem  said  collaterals,  and  the 
bank  declined  to  consider  his  offer  unless  he 
would  not  only  pay  the  sum  for  which  said 
collaterals  were  pledged,  but  would  also  pay 
tlie  Indlvldoal  debts  of  U  B.  Baton,  for  which 
said  collaterals  were  not  pledged,  and  declin- 
ed to  release  said  collaterals  unless  the  unin- 
dorsed notes  of  L.  B.  Baton  were  also  paid, 
then  the  coort  charges  yon  that  this  was,  in 
law,  a  conversion  of  said  collaterals  by  the 
bank,  aod  entitled  the  owners  of  the  col- 
laterals, at  their  election,  to  sue  for  the  val- 
ue of  the  same,** 

When  the  whole  charge  upon  the  special 
subject  under  examination  Is  considered  to- 
gether, it  Is  perceived  that  the  alteration 
which  the  plaintiff  In  error  now  complains 
of,  In  the  matter  which  Its  counsel  had  for- 
mulated for  use  by  the  circuit  Judge  In  the 
preparation  of  his  charge,  could  not  have 
been  misunderstood  by  the  jury,  and  was 
in  harmony  with  the  general  trend  of  the 
ctiarge  upon  that  subject.  It  is  also  perceiv- 
ed that  all  the  Instructions,  as  given  to  the 
jury  upon  the  subject,  were  based  upon  evi- 
dence In  the  record,  which  had  been  sub- 
mitted to  the  jury.  So  the  real  question  is 
whether  the  whole  Instruction  given  to  the 
jury  upon  this  subject  was  correct.  This  In 
turn  resolves  Itself  Into  the  question  wheth- 
er, under  the  facta  assumed  or  Indicated,  the 
defendant  below  would  be  guilty  of  conver- 
sion. We  think  It  would  be.  The  assertion 
of  a  right  to  hold  the  property  as  security 
for  debts  for  which  It  bad  not  been  pledged, 
and  the  refusal  to  deliver  It  up  except  upon 
payment  of  those  debts,  was  an  unwarrant- 
able assumption  of  authority  over  the  prop- 
erty of  defendants  In  error,  and  amounted  to 
a  conversion.  Gillet  v.  Bank  of  Ameriutt 
160  N.  Y.  640-5S8.  66  N.  BL  292;  Adama 

Digitized  by  Google 


1070 


TO  SOUTHWESTERN  BEFORTBB. 


fTmn. 


Olark,  9  Cnah.  216,  57  Am.  Dec.  41.  Under 
the  facts  stated,  an  actual  tender  waa  not 
necessaiT*  In  26  Am.  flbic.  Law.  at  page 
904,  It  Is  said:  "Tbe  actoal  prodnctlon  of 
the  money  is  not  required,  where  the  party 
is  ready  and  willing  to  pay  It,  hot  la  prevrait- 
ed  by  the  creditors  declaring  that  he  will  not 
receive  It,  or  by  his  making  any  dedaratlon 
eqnlvalent  to  a  refusal  to  accept  If  tender- 
ed."  In  Lamar  t.  Sheppard.  84  Oa.  561,  10 
S.  E.  1084.  It  was  held  that,  when  the  poiv 
chaser  at  a  tax  sale  named  as  a  sttm  he  was 
wlUtng  to  receive  an  amount  larger  than  he 
was  entitled  to  by  law.  this  would  relieve  the 
owner  from  tbe  necessity  of  producing  the 
money  at  the  ttme  of  making  tbe  tender,  but 
It  would  not  dispaue  with  the  necessity  of 
hte  being  fully  ready  to  pay  at  the  time  of 
his  offering  to  redeem.  In  United  States  t. 
Lee,  106  U.  S.  IM.  202,  1  Sup.  Ot.  240,  27  L. 
Bd.  171,  it  was  said:  "It  is  a  general  rule 
that,  when  tbe  tender  of  performance  of 
an  act  is  necessary  to  tbe  eetabUstament  of  a 
right  against  another  party,  this  tender  or 
offer  to  perform  is  waived  or  becomes  un- 
necessary when  it  is  reasaaably  certain  that 
tbe  offer  will  be  refused."  See.  also,  our  own 
cases  of  Bradford  v.  Foster,  87  Tenn.  11.  9 
S.  W.  195;  Pearson  v.  Douglass,  1  Baxt  151; 
Rogers  V.  TixMjall,  90  Tenn.  856-863,  42  8.  W. 
S6;  Jones  on  Pledges  A  OoUateral  Securltka, 
5C3-573.  There  te  nothing  la  BaU  v.  Stan- 
ley, 5  Yerg.  199.  26  Am.  Dec.  263,  to  tbe 
contrary.  See,  also,  Scbayer  v.  Com.  Loan 
Co.,  163  Blass.  322,  89  N.  E.  1110;  Ratcllfl 
v.  Vance.  2  Mill,  Const  230. 

Numt^UB  authorltlea  are  cited  by  plalntlfl 
in  error  to  tbe  effect  that  a  mere  offer  by  a 
party  Is  not  a  valid  tender,  but  that  tbe 
money  should  be  produced  with  tbe  offer.  As 
a  general  proposition,  this  la,  no  doubt,  tnie. 
Bat  tbe  defendants  In  error  do  not  claim  to 
have  made  an  actual  tender,  nor  did  they 
introduce  any  proof  tending  to  show  mich 
fact.  Their  contention  is  that  they  Introdu- 
ced proof  tending  to  show  the  facts  above 
referred  to;  that  the  question  as  to  whether 
these  facts  were  estabUebed  was  for  tbe 
Jury,  and  that,  If  these  tects  wen  tcae,  Chey 
were  excised  f  ran  making  an  actual  tender, 
and  tbat  t^y  were  entttied  te  an  Instruc- 
tion from  the  circuit  Judge  to  the  Jury  to 
that  effect;  and  that,  upon  a  finding  of  those 
facts,  the  plaintiff  In  error  woaU  be  gnUty 
of  conversion. 

It  is  Insisted  by  ptalntifl  in  error  that  tbe 
proof  tended  to  show,  In  any  event,  that 
there  was  an  offer  to  pay  only  $17,600. 
Probably  this  is  tbe  etFect  of  Mr.  Dix's  tes- 
timony, but  the  testimony  of  Smith  hlnuelf, 
wbich  we  have  already  referred  to,  does  lend 
to  show  that  he  was  ready,  able,  and  wUUag 
to  take  up  the  whole  amount 

Now,  to  recur  to  the  special  point  on  which 
tbe  fourth  assignment  te  made  to  tuni:  tt 
is  observed  from  the  foregoing  discussion— 
Indeed,  we  have  already  held— that  this  wae 

pmpar  dliection,  wban  taken  in  connao- 


tlon  with  tbe  rest  of  tbe  charge  upon  tbf" 
subject  It  would  not  have  been  correct  to 
charge,  as  requested  by  plaintiff  in  error, 
tbat  there  must  be  an  actual  tender,  in  tbe 
fbce  of  facts  which,  If  proven,  would  excuse 
an  actual  tender,  and  when  there  was  do 
proof  in  tbe  record  tending  to  show  tbat  there 
waa  an  actual  tender. 

The  second  and  fourtiii  assignments  of  er- 
ror must  ttierefore  be  overruled. 

The  fifth  assignment  of  error  is  based  npon 
tbe  following  excerpt  from  the  Judge's 
cfaa^:  "Tbe  court  charges  you  that  the 
chancery  record  offered  In  evidence  in  tliia 
case  is  not  an  adjudication  of  tbe  questions 
IttTOlved  in  this  case,  and  cannot  be  consid- 
ered as  liaving  settled  same."  In  order  to 
property  understand  this  assignment  the 
following  fhcts  must  be  stated:  On  tbe  25th 
of  August.  1897,  the  defendant  in  error  W. 
J.  Smltti  was  sued  in  the  chancery  court  of 
Shelby  county  upon  an  original  bill  filed  by 
tbe  present  plaintiff  In  error  against  1dm  as 
IndoTser  for  L.  B.  Giaton  on  sundry  notps. 
These  notes  were  some  of  tbe  same  notes 
for  which  the  bank  held  the  collateral,  ttie 
conversion  of  which  is  the  subject  of  llie  pres- 
ent controversy,  and  which  collateral  had 
already  been  sold  at  the  time  tbe  Mil  in  tiiat 
ease  was  filed.  In  bis  answer  to  this  bill. 
W.  J.  Smith,  after  setting  out  various  defens- 
es, proceeded  as  follows:  "Defendant  would 
further  show  that  on  tbe  1st  day  of  March, 
1897,  the  complainant  held  two  notes  nuide 
by  said  L.  B.  Eaton  and  defendant— one  for 
the  sum  of  $16,100.  dated  January  0,  1895. 
and  due  thirty  days  after  date;  the  other 
for  the  sum  of  $5,100,  dated  January  S,  1896. 
and  due  six  montbs  after  date.  On  these  two 
notes  there  was  due  complainant  on  March  1, 
1897,  the  sum  of  about  ^,000.  These  no^ 
were  secured  by  tnnt  deed  upon  personal 
ppopeity,  and  a  pledge,  as  collateral  security, 
at  stock  in  the  Memphis  ft  Shelby  County 
Abstract  Company,  worth  more  than  twice 
the  amount  due  on  said  notes.  Defradant 
would  show  tbat  on  March  13.  180T.  com- 
plRlnunt  caused  all  of  said  property  to  be 
sold,  and  the  sum  of  $31,700  In  cash  was 
realised  tberefor.  Before  said  sale,  defend- 
ant tendered  to  complainant  the  amonnt  due 
on  said  notes,  and  demanded  the  release  of 
the  security,  which  was  refused  by  compltin- 
ant  Complainant  claims  that,  under  a  cer- 
tain contiact  wblcb  tt  bad,  the  said  property 
and  oollateral  security  were  beld  not  only  to 
secure  said  snm  of  $21,000  doe  on  said  two 
notes,  but  also  any  other  sums  tliat  were  dne 
from  said  Eaton  and  defendant  to  said  bank. 
Defendant  wants  It  distinctly  understood  that 
he  does  not  Intend,  by  anything  stated  here, 
to  estop  himself  from  claiming  hereafter  that 
said  sale  of  tbe  personal  property  and  col- 
lateral securities  above  described  was  void, 
or  Qiat  be  has  tbe  right  to  have  said  nle 
set  aside.  Defendant  was  ready  before  sale, 
■t  tbe  time  o(  tbe  sale,  and  now  Is  ready,  to 
fft7  Gomplahnot  liw  amoimt  Que  on  saJd 
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nota  of  nld  oomplftlHAnl;  If  Hid  con^talii- 
ant  will  nleMO  uld  pniperty  ana  aecorl^, 
all  of  wlileh  vrare  st  nU  nie  pnrcluuwd  by 
complalaaat,  and  are  atlH  by  complainant 
owned.  Ha  tmerrm  the  right  to  tate  anch 
action  aa  may  be  to  Ua  beat  InteraatB,  and  bo 
securing  all  Ua  zlgbta:  Daftodant  would 
abow  that  aftw  sale  complainant  appUed  the 
anuHuit  In  exceea  of  |21jOOI>  wUcb  aatlafled 
«aid  notes,  not  to  tbe  payme^  «f  ttit  bi- 
debtednesi  ot  nld  latoo  and  dtfendant  to 
complainant,  as,  under  complainants  dalm, 
abould  haT«  bean  done.  Tba  aaid  notes  were 
botb  made  by  Baton  and  defendant  jointly. 
Tbe  property  conveyed  and  tbe  stodc  jft^Ag- 
ed  were  all  tbe  joint  pniperty  of  Baton  and 
tbe  def«idant  Complainant  knew  ttils  fiict, 
and  yet.  Instead  of  a,pififtog  said  snrplua 
to  tbe  payment  of  tbe  notes  of  said  Eaton 
Indorsed  defoidant,  complainant  appUed 
only  tbe  mm  of  <m  said  notes,  and 

tbe  balance  CVT,502.76)  Is  unaccounted  for  to 
defendant  Tbls  amonnt.  If  cf»nplalnant^ 
claim  made  when  tbe  defendaift  tendered 
the  amount  of  said  two  notes  was  correct 
should  baTe  been  credited  on  tbe  notes  of 
Katon  Indorud  by  defendant;  and  tbua  It  is 
defendant  saya  tiiat  all  said  notea  ban  been 
paid  by  said  U  R  Baton."  A  cross-Mil  was 
filed  1^  Bmltb  for  tbe  purpose  of  securing 
credit  for  usury  wblcb  bad  been  cbavged  to 
Eatcm  the  bank  Cor  money  wblcb  tbe 
bank  bad  lent  to  Batm  on  tlie  notea  on  wtalob 
Smltb  waa  aued,  and  on  othw  notea  wUcb 
Eaton  had  executed  to  tbe  baid;.  Baton 
was  made  a  defendant  to  tbia  crDss-bUl.  along 
with  tbe  bank,  and  filed  an  answer,  in  wblch 
be  responded  concemlng  tbe  said  matter  of 
nsury.  Such  proceedings  were  had  In  the 
cbancery  case  referred  to  as  tbat  tbe  amount 
of  usury  referred  was  ascertained,  and  credr 
It  allowed  thereftw,  and  also  credit  was  al- 
lowed on  the  notes  sued  on  in  that  case  for 
tbelr  proper  proportion  vt  tbe  S31,70(^  pro- 
ceeds  of -the  collaterals  and  abstract  property 
abore  referred  to,  with  tbe  result  that  there- 
was  found  due  against  Smith  on  the  said 
notes  the  sum  of  f9,g8S.7S,  for  which  a  de- 
cree was  ottered  against  blra.  In  the  pres* 
eut  case,  Smith  and  Baton  Innugbt  suit  as 
partners,  (or  the  oonversioc  of  the  collater- 
als and  abstract  property  referred  to  In  the 
foregaJng  answer  in  chancery.  The  ques- 
tion to  be  determined  is  whetlier  the  decree 
in  tbe  chanceirr  cause  amounted  to  an  adjudi- 
cation of  tbe  matters  complained  of  in  the 
present  case. 

In  the  brief  for  plaintiff  in  error  tt  is  in- 
sisted tbat  an  adjudication  is  final  and  eon- 
cluslTO  not  only  as  to  the  matters  actually 
determined,  but  as  to  every  other  matter 
wblcb  the  parties  might  hare  litigated  and 
bave  had  decided  as  essentially  ccmnected 
with  the  subject-matter  of  the  litigation,  and 
every  matter  coming  within  the  legitimate 
purview  of  the  original  action,  both  in  respect 
of  matters  of  claim  and  of  defense:  citing 
Knight  T.  AtfciSBoa.  8  Tenn.  Gb.  284;  Bur- 


ford  V.  Kersey,  4S  MIsb.  648;  Bates  v.  Spoon- 
«r,  45  lad.  489;  Estill  Taul,  2  Terg.  467, 
24  Am.  Dec.  496;  C^mw^  County  of  Sac^ 
94  U.  8.  851,  24  L.  Bd.  195;  Case  v.  Beaure- 
gard, 101  U.  8.  688,  2S  li.  Ed.  1004.  It  is  also- 
insisted  that  the  defendant  must  bring  for- 
ward all  defenses  wtaiA  be  had  to  the  cause 
of  action  asserted  ta  tbe  j^atntUTs  ideadings 
at  tbe  time  they  wera  iUed;  dttng  Olenn  v. 
savage,  14  Or.  667,  18  Pac.  4^;  Woodhouse 
T.  Dmican.  106  N.  T.  S27,  18  X.  E.  884;  Ellis 
▼.  Clarke,  18  Ark.  420,  70  Am.  Dec.  603; 
Sauls  T.  Reeman,  24  Fla.  209,  4  South.  62B, 
12  Am.  St  Kep.  190.  It  Is  also  aaid  that  tbe 
record  of  the  former  jvdirment  is  competent 
evidence  In  the  second  action  when  tbe  point 
In  issue  Is  the  same  In  botb,  m  when  tbe 
question  raised  and  to  be  passed  upon  In  tbe 
last  case  hss  already  been  determined  tn  the 
flrat  <Sage  v.  McAlpln,  U  Onsh.  165);  that  tt 
Is  not  the  object  of  the  suit,  the  recovery,  or 
result  of  tbe  Utigatlon,  alone,  that  constitutes 
tte  estoppel,  but  ib»  facte  put  In  Issue  and 
found,  and  upon  wUch  the  recovery  Is  based 
•-ttie  fiieta  In  issue,  as  dlsUngulsbed  txom  tbe 
evidence  in  tbe  controversy  (Oaperton  v. 
Schmidt,  26  Ost  479,  86  Am.  Dec.  167);  tjiat 
It  is  not  necessary  to  tbe  conduslveness  of 
the  former  judgmnt  that  issue  should  have 
been  taken  upon  tbe  precise  point  which  It 
is  pn^MMod  to  oontnvert  In  the  collateral  ac- 
tion, but  It  Bufilcient  if  that  point  was  e»- 
sential  to  the  former  judgment  (Lee  v.  Kings- 
bury, 18  Tex.  68,  62  Am.  Dec.  646);  that 
every  point  which  has  been  either  expressly 
or  by  necessary  Implication  in  issue,  which 
must  necessarily  have  been  decided  in  order 
to  support  tbe  judgment  or  decree,  is  con- 
cluded (Board  <tf  S.  V.  R.  Co.,  24  Wis.  124); 
that  it  la  allowable  to  reason  hack  from  a 
judgment  to  tbe  basis  on  which  it  stands, 
upm  tbe  obvioos  principle  that  where  a  con- 
clusion is  indisputable,  and  could  have  been 
drawn  only  from  certain  prendses,  the  prem- 
ises are  equally  conduslve  and  indisputable 
with  the  conclusion,  and,  if  a  judgment  nec- 
essarily determines  a  particular  fact,  that 
determination  is  conclusive,  and  requires  tbe 
same  fact  to  be  determined  in  tile  same  way 
in  all  subsequent  actions  between  the  same 
parties,  and  tbat  a  fact  Is  necessarily  deter- 
mined to  exist  or  not  to  exist  if  ite  existence 
or  nonexistence  is  required  to  support  tbe 
judgment  rendwed  (Duncan  r.  Bancroft,  110 
Mass.  267;  Davis  v.  Demming.  12  W.  Va. 
246;  Dorria  v.  Brwln,  101  Pa.  330).  We  have 
no  ftult  to  find  with  the  general  principles 
thus  annooneed.  It  has  been  held,  however, 
that,  in  order  that  a  judgment  may  be  ef- 
fective as  res  adjudicate,  It  is  essential  that 
the  party  sought  to  be  precluded  thereby 
should  have  sued  or  been  sued  In  botb  cases 
in  the  same  capacity  or  character,  and  to 
enforce  flie  same  right.  Helton  v.  Pace,  103 
Tenn.  484,  58  8.  W.  939.  It  was  accordingly 
held  in  that  case  that  childrra  inheriting 
from  both  father  and  mother  were  not  es- 
topped to  set  up  title  to  tbe  whole  of  a  tract 
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of  land  Inhoited  flnm  Hie  mottaer,  by  rea- 
son oi  the  tact  that  a  part  of  it  bMA  been, 
by  tnadrertenoek  embraced  in  the  description 
of  a  tract  which  they,  as  heirs  of  their  father, 
bad  brought  to  sale  by  decree  for  foreclosure 
of  a  mortgase,  espedally  where  flie  purchas- 
er had  the  fullest  notice  of  the  state  of  the 
title.  It  has  also  been  held  that,  to  make  a 
judgment  or  decree  In  one  suit  a  bar  to  an- 
other suit  between  the  same  parties,  It  must 
appear  not  oxtlj  that  the  subject-mattw  of 
the  two  suits  is  the  same,  but  that  the  pro- 
ceedings were  fbr  the  same  ot^ect  and  pni^ 
pose,  the  same  point  being  directly  In  lasnew 
Oonlter  t.  Davis,  IS  Lea,  451.  It  mu  accord- 
ingly hold  in  that  case  that  a  decree  in  cban- 
COT,  on  final  hearing,  in  dismissing  a  Mil  to 
perpetaally  enjoin  a  nuisance  (the  flow  of 
water  orer  the  complainant's  land  by  rea- 
son of  a  miltdam),  was  no  defense  to  an  ac- 
tlou  at  law  broufl^t  by  the  same  party  against 
the  same  defendant  to  reoorer  damages  for 
the  overflow.  It  was  also  held  that  a  Judg- 
ment in  favor  of  the  defendant,  brought  by 
tlie  husband  and  wife.  Is  ordinarily  no  bar 
to  a  suit  brought  by  the  husband  alone.  Bail- 
road  Adkhis.  2  Lea,  248.  It  has  also  been 
hcTd  that,  in  an  action  of  ejectment,  a  de- 
cree of  partition  between  the  parties  to  the 
bill  filed  for  that  purpose  is  not  conclusive  of 
the  r^ht;  the  title  not  being  involved  in  a 
suit  for  partition,  nor  in  fact  adjudicated  by 
the  court.  Nicely  v.  Boyles,  4  Humph.  177, 
40  Am.  Dec.  638.  See.  also,  Swaggerty  v. 
Neilfion,  8  Bazt  32;  Walker  v.  Day,  Qrlswold 
&  Oo.,  Id.  77;  Shannon  v.  WooUaid,  12  Lea, 
663;  McKisslck  T.  McElsslck,  6  Humph.  76: 
Hurst  T.  Means,  2  Sneed,  546. 

To  briefly  apply  these  priudples  to  the 
present  case:  The  chancery  cause  was  really 
between  the  bank  and  Smith  atone.  The 
present  suit  is  one  brought  by  Smith  &  Baton, 
as  partners,  against  the  bank.  It  Is  true  that 
In  the  chancery  case  Ebton  was  made  a  de- 
fendant to  the  croas-bill,  but  the  only  Issue 
made  In  that  proceeding  was  as  to  usury.  In 
the  chancery  case  Smith  was  sued  as  In- 
dorser  of  mutton's  notes.  In  the  present  pro- 
ceeding Smttb  &  Eaton  appear  In  a  different 
capacity— as  pledgors  of  perstHial  property, 
seeking  to  hold  the  pledgee  liable  for  con- 
version. In  the  chancery  case  the  question 
of  conversion  was  mentioned,  but  the  defend- 
ant clearly  Indicated  that  he  did  not  desire 
or  Intend  to  present  that  matter  for  adjudi- 
cation. His  attitude  was  that,  wbereas  the 
property  was  worth  a  great  deal  more  than 
it  sold  for,  yet,  upon  the  complainants'  own 
contention,  and  treating  It  as  accountable  In 
that  case  only  for  the  sum  of  $31,700,  that 
sum  bad  not  been  correctly  credited.  There 
ts  DO  real  antagonism  between  the  former 
case  and  the  present.  We  do  not  bold  that 
the  defendant  In  the  chancery  cause  could, 
by  mere  reservation,  in  terms,  In  bis  plead- 
ings, hold  back  matters  for  future  litigation 
that  should,  under  the  rules  applicable  to  the 
subject,  and  which  we  are  now  considering,  be 


brought  forward  for  adjudication;  but.  where 
there  Is  no  real  Inconsistency  between  the 
attitude  occupied  in  the  formw  litigation 
and  that  occupied  In  anbaequent  Utlgatton, 
we  do  not  think  that  the  former  should  hs 
held  a  bar  to  the  latter. 

For  the  reasons  stated,  we  think  this  as- 
signment should  be  overruled. 

Than  are  numerous  other  assignments  of 
error,  all  of  which  have  been  considu^ 
and  overruled,  and  need  not  be  specially  men- 
tioned here. 

It  results  that  then  Is  no  error  In  tba 
Judgment  of  the  eoort  below*  and  It  most 
be  affirmed. 


lilOON  V.  HAWKE8  et  aL 
(Supreme  Court  of  Tennessee.  June  16.  IMIBJ 

WILI^S-CONTBST— PBRSONB  SNTITUBD  TO 

CONTEST. 

1.  Where  testatrix  devised  her  property  to 
her  granddaughter,  with  remainder  to  another 
in  event  of  Uke  graaddaughter*8  death  before 
majority,  after  the  death  of  the  granddanghter. 
who  bad  taken  under  the  wlU,  and  who  died 
before  majority,  the  son-in-law  of  testatrix,  who 
was  the  tether  of  the  granddaughter,  bad  no 
such  Interest  as  to  entitle  him  to  ctnitest  the 
wiU. 

Appeal  from  Circuit  Court.  Obion  Oonntr; 
B.  B.  Maiden,  Judge. 

Suit  by  E.  H.  Llgon  against  Henrietta  Me- 
Murray  Hawfces  and  another.  From  a  jL  dg- 
mant  fw  plaintiff,  defendants  appeal.  Re- 
versed. 

J.  G.  Smith  &  Son  and  Rice  A.  Pierce  & 
Son,  for  appellants.  Swlggart  &  Spradlin 
and  iloam  A  Wells,  for  appellee^ 

SHIELDS,  J.  Mrs.  Sallie  McMurray  died 
March  5,  1S89,  In  Obion  county,  leaving  a 
will  devising  her  entire  estate,  consisting  of 
an  undivided  one-half  interest  in  a  valuable 
tract  of  land  In  that  county,  owned  by  her 
and  plaintiff,  E.  H.  Ligtm,  as  tenants  in  com- 
mon, to  ber  granddaughter,  Sallie  Henriet- 
ta Ligon,  and  ber  Issue,  with  remainder  tn 
fee  to  Henrietta  McMurray  Hawkes,  in  tiie 
event  the  said  SalUe  Henrietta  Llgon  should 
die  without  Issue  before  she  arrived  at  the 
age  of  21  years.  Sallie  Henrietta  Llgon  w:is 
tiien  about  four  years  old,  and  the  only  chi'd 
of  E.  H.  LIgon  by  the  only  daughter  and 
child  of  Mrs.  McMurray:  and  Henrietta  Mc- 
Murray Hawkea  was  then  about  five  years 
of  age.  The  will  of  Mrs.  McMurray  was  ad- 
mitted to  probate  In  April.  1899,  and.  the 
executor  named  therein  declining  to  qualify. 
R.  M.  Morris  was  appointed  administrator  of 
her  estote  with  the  will  annexed  at  the  in- 
stance of  E.  H.  LIgon,  who  became  his  sure- 
ty upon  his  bond  as  administrator.  Some 
weeks  after  the  probate  of  the  will,  B.  H. 
Llgon  filed  his  petition  In  the  county  court 
of  Obion  county  agatost  Sallie  Henri>>tti  Ll- 
gon and  Henrietta  McMurray  Hawkes,  (or 
the  purpose  of  having  the  land  own(4  by 
them  and  himself  partitioned.  The  partltit» 
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was  made,  title  dlreBted  and  Tested,  and 
wrlta  of  possession  awarded  to  place  the 
plaintiff  and  Sallle  Henrietta  Llgon  In  pos- 
session of  their  respectlTe  shares.  E.  H.  Ll- 
gon was  afterwards  appointed  guardian  for 
his  daughter,  and  managed  and  controlled  her 
share  nntll  March,  1902,  when  she  d>d  un- 
married and  without  Issue,  leaving  her  father, 
E.  H.  Llgon,  her  sole  heir  at  law.  Thereupon 
the  petition  Id  the  case  was  filed  by  E.  H. 
Llgon  against  Henrietta  McMnrray  Hawkes 
and  R.  M.  Morris,  administrator  of  Mrs.  Mc- 
Murray,  In  the  connty  court  of  Ohlon  countj, 
stating  the  death  of  Mrs.  McMurray,  and  the 
probate  In  common  form  of  her  will;  that 
Sallle  Henrietta  Llgon  was  her  only  heir  at 
law  and  distributee,  and  Inherited  all  the 
property  of  which  her  grandmother  died  seis- 
ed and  possessed,  and  had  died  without  is- 
sue, and  that  petitioner,  E.  H.  Llgon,  was 
ber  father  and  only  heir  at  law  and  distribu- 
tee, and  entitled  to  all  the  property  which 
she  inherited  from  ber  grandmother.  It  Is 
further  charged  that  Mra  McMurray,  at  the 
time  she  mnde  the  will  admitted  to  probate, 
was  of  unsound  miud,  and  without  testamen- 
tary capacity,  and  that  for  this  reason  said 
will  was  void.  The  prayer  of  the  petition 
Is  for  process,  and  that  probate  of  the  said 
will  be  set  aside,  and  the  original  certlQed  to  i 
the  circuit  court  of  Obion  county  that  an  Is- 
sue may  there  be  made,  and  tried  to  t(^t  Its 
validity.  The  defendants  B.  M.  Morris,  In 
proper  person,  and  Henrietta  McMuiray 
Hawkes,  by  her  guardian  ad  litem,  answered, 
admitting  the  relationship  of  the  partl?8,  the 
death  of  Mra.  McMurray,  and  the  probate  cf 
ber  will,  and  the  death  of  Sallle  Henrietta 
Llgon,  without  Issue,  but  denying  the  right  | 
of  the  plaintiff  to  have  the  probate  of  the  i 
will  set  aside  for  the  purpose  of  a  contest  on  | 
the  ground  that  he  was  not  Interested  In  the 
estate  of  the  testatrix.  They  also  charge  that  j 
the  object  and  puriioso  of  the  petitioner,  E.  | 
H.  Llgon,  In  contesting  the  will  of  Mrs.  Mc-  I 
Murray  is  to  recover  for  himself,  as  heir  at  • 
law  of  his  daughter,  the  land  partitioned  to 
her  and  the  defendant  Henrietta  McMurray 
Hawkes  In  the  suit  in  the  county  court.  Tlie 
case  was  decided  adversely  to  the  defendants 
by  the  county  court  and  the  circuit  court  of 
Obion  county  upon  an  appeal  to  the  latter, 
and  Is  now  before  this  court  upon  an  appeal 
in  the  nature  of  a  writ  of  error. 

We  are  of  opinion  that  the  defense  Inter-  I 
posed  la  behalf  of  the  defendants  should 
liave  been  sustained,  and  the  petition  dis- 
missed. No  one  except  those  directly  Inter- 
ested in  the  estate  of  a  decedent  has  the 
right  to  call  In  question  the  ralldlty  of  bis  or 
her  win.  BL  H.  Llgon  was  not  related  to 
Mrs.  McMurray  any  other  way  than  as  a 
fiou-lu-law,  and  this  relation  was  dissolved 
before  her  death  by  the  death  of  the  daugh- 
ter and  wife.  When  Mrs.  McMurray  died  he 
ijad  no  interest  In  ber  estate  as  heir  or  dis- 
tributee. At  no  time  could  he  have  Inherited 
anything  from  ber  in  his  own  right.  He 
75  S.W.— 08 


was  a  stranger  In  blood  and  estate.  The 
general  rule  in  Tennessee  Is  that  only  those 
will  be  allowed  to  contest  the  validity  of 
a  will  who  are  directly  Interested  as  heir 
or'  distributee  In  the  estate,  and  they  must 
show  their  Interest  when  appearing  to  con- 
test the  probate  when  the  will  Is  first  pre- 
sented for  that  purpose,  or  when  appear- 
ing afterwards  to  have  the  probate  in  com- 
mon form  set  aside,  and  the  will  certified 
to  the  circuit  court  for  an  Issue  of  devlsa- 
vlt  vel  Don.  In  an  early  case,  It  was  said 
by  this  court:  "It  Is  well  settled  that  it  is 
not  a  matter  of  course  to  set  aside  the  pro- 
bate and  re-probate  a  will.  It  would  be  of 
moat  mischievous  consequences  If  It  were 
so.  A  stranger  will  not  be  permitted  to  dis- 
turb the  existing  probate.  A  kinsman,  who 
la  not  the  nearest  of  kin,  and  who  could  take 
nothing  under  the  statute  of  distribution,  if 
there  were  no  will,  shall  not  disturb  It." 
Wynne  v.  Spiers,  7  Humph.  407.  In  another 
case.  In  which  the  petitioner  merely  stated 
that  the  deceased  was  his  grandfather,  with- 
out showing  that  his  own  father  was  not 
living,  it  was  held  that  the  petitioner  failed 
to  present  a  case  entitling  him  to  have  the 
probate  of  the  will  In  common  form  set 
aside  for  the  purpose  of  a  contest,  and  his  pe- 
tition was  dismissed  Opon  the  ground  that 
he  did  not  appear,  upon  his  own  showing,  to 
be  Interested  In  the  estate  of  the  testator. 
Comwell  v.  Cornwell,  11  Humph.  4S5.  It 
has  also  been  held  by  this  court  that  the 
creditor  of  a  son  of  the  decedent  cannot  con- 
test the  will  of  the  father.  In  that  case  It 
Is  said:  "We  think  the  complainant  does  not 
occupy  a  position  to  question  the  validity  of 
the  probate  on  the  ground  assumed.  The 
vrill  has  been  proved  In  a  court  of  general  Ju- 
risdiction of  these  subjects.  No  one,  with- 
out an  Interest  In  the  estate,  can  contest  the 
will  or  call  for  a  re-probate.  The  complain- 
ant Is  only  a  creditor  of  one  of  the  devisees, 
and  can  only  act  upon  his  rights.  The  debtor 
is  content  with  the  will,  chooses  to  avail  him- 
self of  no  objection  to  it  that  may  exist,  al- 
though It  reduces  a  fee  in  the  land  to  which  he 
would  be  entitled  by  law  to  a  remainder  inter- 
est. If  he  acquiesces  In  Its  validity  by  waiving 
his  right  to  object  and  contest  It  for  the  In- 
competency of  objecting  witnesses,  or  on  any 
ground,  how  can  bis  creditor,  who  has  to  pass 
through  him  to  reach  the  property,  make  the 
objection  for  him?"  Bank  of  Tenn.  v.  Nel- 
son, 3  Head,  637.  An  Alabama  case  la  cited 
as  holding  otherwise.  We  have  not  been  fur- 
nished with  this  case,  but  from  a  reference 
to  it  In  a  textbook  examined  we  Infer  it  Is 
based  upon  a  statute  of  that  state.  The  Su- 
preme Court  of  Illinois  has  taken  the  same 
view  of  this  question  as  this  court.  In  a  late 
case  decided  by  that  court,  citing  several 
previously  determined.  It  la  said:  "The  right 
to  file  a  bin  which  existed  in  Geo.  M.  Storrs 
did  not  descend  to  the  appellant,  Emory  A. 
Storrs.  Geo.  M.  Storrs  bad  the  bare  right 
to  eatabUflli  title  by  miccessfnlly  contesting 
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the  vlU.  Tbat  right  was  not  assignable  If 
it  was  not  assignable  by  a  conTeyance  or 
Tiitten  transfer.  It  could  not  pass  by  inherit- 
ance or  descent"  Storrs  t.  St  Luke's  Hosp. 
(Ul.)  M  N.  E.  185,  72  Am.  St  Re|k  215. 
The  right  of  &ilUe  Henrietta  Xiigon  to  contest 
the  win  of  her  grandmother  tot  want  of 
testamentary  capacity  was  not  a  pnqterty 
right  It  was  a  mere  right  of  action,  in  which 
nothing  could  or  can  be  directly  roeoTered. 
It  could  not  be  assigned  by  her  when  in 
life,  because  the  assignee  wo^Jd  nob  by  vlr- 
toe  of  the  asalgnmoit,  take  or  acquire  tltie  t» 
anything;  and  It  wohld  also  partaJk*  of  cham- 
perty and  maintenance,  and  be  contrary  to 
public  policy.  For  the  same  reasons  it  Is  not 
a  tight  that  coQld  b«  inherits  It  la  not 
land,  and  did  not  descend  to  her  ftther  un- 
der the  statutes  of  descent  It  Is  not  pnaon- 
al  property,  and,  if  It  were^  the  title  wonld 
be  In  her  administrator,  and  not  her  dlrttlb- 
utee,  and  tbe  latter  ctmld  not  maintain  thbi 
action  In  his  own  name.  The  policy  of  the 
law  Is  agalmt  the  transfer  of  mere  rigjhta  ot 
action.  In  the  ease  of  Morrison  t.  Deadwick, 
10  Humph.  343,  Judge  McKInndy,  announ- 
cing the  opinion  of  this  court  said:  "It  Ik 
laid  down  (Story  on  Bq.  |  KM^  that  an  a»- 
slgnment  of  a  bare  right  to  flia  a  wUI  In  equi- 
ty for  fraud  committed-  upon  the  assignor 
will  be  held  Told  as  contrary  to  public  policy, 
nnd  as  savoring  of  the  character  of  malnte- 
lintice.  In  the  case  cited  In  the  note  (Frosser 
T.  Sdmonds)  Lord  Abblnger  says  that,  where 
nn  equitable  Interest  la  assigned  in  order  to 
fdve  tbe  assignee  a  locus  standi  In  a  court  ot 
equity,  the  party  assigning  said  r^bt  must 
have  some  snbstantlal  interest  some  capabil- 
ity of  personal  oijoyment,  and  not  a  mere 
rlglit  to  overset  a  legal  Instrument  or  to 
maintain  a  suit."  It  Is  not  necessary  to  here 
decide  whether  a  grandson  or  lineal  descend- 
ant would  be  entitled  to  contest  the  will  of 
bis  grandfather  or  ancestOT,  where  the  son  of 
the  testator,  tfanragh  whom  claim-  Is  made, 
survived  him,  but  died  before  the  contest  to 
be  or  was  b^gun,  although  we  would  be  in- 
clined to  hold  that  they  eonld.  since  tbe 
grandson  or  other  doscendant  would  have  talc- 
en  as  bclr  and  distributee  from  the  ancestor, 
but  the  father  or  party  under  whom  claim 
Is  made  died  flrst.  This  would  be  reasonable 
and  Just,  and  tend  to  preserve  the  Inherit* 
ance  to  the  heir,  and  the  natural  order  of 
things.  But  there  Is  no  reason  for  homing 
tlint  one  who  never  could  at  any  time  In- 
herit from  tbe  testator  should  have  the  right 
to  iuMtltute  an  action  to  contest  his  will.  We 
know  of  no  rule  of  common  law  which  se- 
cures to  him  such  right  and  we  have  no 
statute  upon  the  subject  To  so  hold  wonld 
be  to  open  the  door  to  fraud,  and  subject 
devisees  to  the  danger  of  loss  of  their  estates 
nt  the  suit  of  strangers,  whom  the  testators 
never  contemplated  aa  objects  ot  their  boun- 
ty. In  the  present  case,  If  BL  H.  Llgon's 
right  to  contest  this  will  could  be  sustained, 
and  he  should  die,  his  heirs  at  law  and  their 


heirE  at  law,  to  ttw  rvmotMA  genwation. 
would  have  the  sane  rigbt,  and  thus  in- 
termioable  ooofiMlon  and  meertaJUity  o€  ti- 
tles and  Intolerable  Injoatke  would  follow. 
We  ore  therefwe  of  oydnlm  that  one  who  is 
not  an  heir  or  disttUtotee  of  tbe  testator  at 
the  time  of  hta  death,  and  wovld  not  bave 
been  If  those  under  vbem  he  clalma  bad  died 
before  tbe  testator,  has  no  ■taaJlt  In  ooort 
to  resist  4b»  pzoh«l»  of  a  wUL  w  to  have  the 
contest  In  mwuacp  foni  set  aside  for  the 
purpoee  of  a  oonteat;  and  therefore  K.  H. 
LIgoa  cannot  melntaln  this  iMStitloA. 

The  Jodgnwt  of  the  drtnit  eeort  la  rare 
o(k  and  tbe  yetKfcm  dlsmlieeil. 


TATIiOit  v^  SUBDOBet  aL 
(SotruM  Court  of  Tefuenae.  Blar  21,  1908.> 
ujcQLoaa  Am  tbnant  —  gqllapsb  or 

HBNTS-JUB  JDDfCATA. 

1.  Where,,  afber  delaelt  jedsiDeDt  defwdant 

sned  out  a  writ  of  MTor  and  aupersedeas  to  re- 
view the  iudanient  which  was  subsequentlf 
afllrmed,  the  nmreme  Court  therefaT  acquired 
jurisdlcttoa  of  dMeedSM^  person,  wfaleb  eurctl 
say  delect  la  the  swrvice  of  the  origiaal  sum- 
mons. 

2.  A  Judgment  by  default  is  coucInsWe  acaiQsi. 
the  parties  as  to  all  matters  property  pleaded 
and  avened  la  tke  declaration. 

3.  Complainaat  rented  a  boildins  to  defeoJ- 
aDt,  and  during  defendant's  occupancy  the 
Ooors  of  tbe  second,  third,  and  fourth  stories 
fell-^efeDdanta  elab&iiiK,  tor  reaaen  of  detect- 
ive eoBstettctton;  and  plaintiff,  hj  reason  eC  de- 
fendaot's  wrongtelly  overloading  the  upper 
floor.  Defendaut  aued  plaintiff  for  damages  sus- 
tained, and  recovered  jedsment  by  default, 
which  was  Aereafter  affirmed  on  error.  Plain- 
tiff then  sued  to  recover  damages  from  defend- 
ant for  the  allied  wrongful  overloadiog  of  the 
building.  Beld,  that  the  Issue  In  both  actloos 
was  the  cause  of  the  falling  of  the  fioora,  and 
hence  the  jodgDMut  in  the  prior  actioD  was  a 
bar  to  the  mauvtenance  of  the  second. 

Appeal  from  Chancery  Court,  Shelly  Coun- 
ty; F.  H.  HelA^  caianeelk». 

Action  by  Emmett  Taylor  agatnat  R.  11. 
Sledge  and  othws.  From  a  judgment  In  fa- 
vor of  defendants,  plaintiff  appeals.  Mod- 
ified. 

Smith  St  Trezevant,  for  appellant  Camth- 
ers  Ewlng,  for  appellees. 

SHIELDS,  J.  Complainant  rented  to  the 
defendnnts  a  house  In  Memphis,  to  be  oc- 
cupied by  them  as  brokers  and  commission 
merchants.  Some  time  after  defendants  took 
possession  and  moved  their  stock  of  mer- 
chandise Into  the  house,  the  floors  of  the  sec- 
ond, third,  and  fourth  stories  gave  way  and 
fell;  and  a  controversy-  arose  between  the 
parties  as  to  whether  the 'catastrophe  was 
caused  by  the  defective  coDstmction  and 
wnnt  of  repairs  of  the  house,  or  by  tbe 
wrongful  and  neRHgent  action  of  the  defemi- 
ants  fn  overloadirg  the  upper  floor.  The  de- 
fendanto  sued  the  complainant  Tttylor,  In 

T  L  a«*  jadgmMt,  vBl.  Ml  Owl  lUm.  |  UiL 
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tbe  circuit  court  of  Shelby  countj,  to  re- 
cover tbe  damages  sustained  by  them  by  the 
falllBg  of  the  floora;  and.  no  defease  being 
made,  Judgmoit  by  default  was  taken,  and 
upon  writ  of  Inqairy  the  damages  of  tbe 
plaintiffs  were  found  to  be  $1,148.S0,  for 
which  a  final  Judgment  was  entered.  Com- 
plainant then  brought  the  case  before  this 
court  by  writs  of  error  and  supersedeas,  and 
assigned  as  error  the  action  of  the  circuit 
Judge  In  executing  the  writ  of  Inquiry  with- 
out the  Intervention  of  a  Jury— one  having 
t>een  demanded  In  the  declaration— which  aa- 
aignment  was  overruled,  and  the  Judgment 
affirmed  against  him  and  bis  surety  upon  hi* 
supersedeas  bond.  This  case  Is  reported  In 
108  Tenn.  710,  69  S.  W.  26Q.  Thereupon  this 
bUl  was  brought,  charging  that  tbe  sum- 
mons in  tbe  action  of  Sledge,  Wells  &  Co. 
against  Taylor  was  not  served  upon  com- 
plainant Taylor;  that  the  circuit  court  did 
not  have  any  Jurisdiction  of  his  person,  and 
that  the  Judgment  recovered  against  him  was 
for  this  reason  absolutely  void;  also  that  the 
collapse  and  falling  In  of  the  floors  of  the 
house  rented  defendants  was  caused  by  the 
negligence  of  tbe  defendants  in  overloading 
the  npper  floor,  and  that  they  were  liable  to 
complainant  for  f4(S.46,  the  cost  of  repairs— 
with  a  prayer  tSt&t  the  collection  of  said 
Judgment  be  enjoined,  and  that  complain- 
ant have  a  decree  against  defendants  for 
$465.46,  damages  alleged  to  have  been  sus- 
tained by  him.  Other  relief  was  prayed, 
but  need  not  be  noticed  here.  The  defend- 
ants, answering,  say  that  tbe  complainant 
was  served  with  process  In  the  original  case, 
but  that  the  question  la  not  now  an  open  one, 
as  he  entered  his  appearance  and  submitted 
to  the  Jurisdiction  of  the  court  wlien  he 
sued  out  writs  of  error  and  supersedeas  and 
bad  the  case  reviewed  by  this  court,  and  that 
the  former  case  Involved  the  same  subject- 
matter  as  this  one.  so  far  as  the  complain- 
ant seeks  to  recover  damages  for  Injuries  done 
bis  house;  and  they  plead  the  Judgment  In 
that  case  in  bar  of  this  part  of  the  relief 
sought  by  them.  Thus  two  questions  of 
law  are  presented,  the  determination  of 
which  must  be  conclusive  In  this  cause. 

1.  EHd  the  complainant,  by  suing  out  the 
writs  of  error  and  supersedeas  In  the  case 
of  Sledge,  Wells  t  Co.  against  Taylor,  en- 
ter his  appearance  in  that  case,  and  submit 
to  the  Jurisdiction  of  tbe  court?  We  hold 
that  he  did.  He  had  the  election  of  two 
remedies  to  correct  any  error  committed 
against  him.  If  there  was  error  In  the  face 
of  the  record,  he  could  have  the  Judgment  re- 
versed upon  writ  of  error  from  this  court 
If  there  was  no  Jurisdiction  of  his  person, 
th^  Judgment  was  absolutely  void,  and  he 
could  have  had  It  so  decreed,  and  Its  col- 
lection enjoined,  by  proper  proceedings  In  the 
chancery  court.  It  was  his  right  and  bis 
duty  to  choose  between  these  two  remedies. 
He  could  not  have  both,  because  a  party  le  en- 
titled to  only  one  trial  In  court;  tb«  policy 


of  the  law  being  to  prevent  mulHpHclty  of 
suits  and  to  put  an  end  to  litigation.  It  la 
Immatraial  that  the  two  remedies  a.'e  not 
equally  broad,  as  the  defendant  is  not  bound 
to  adopt  tbe  one  that  Is  leas  effectual.  A 
writ  of  error  will  not  reach  all  errors  that 
may  be  committed  against  a  defendant  tn 
such  cases,  because,  In  tbe  absence  of  a 
bill  of  exceptions,  they  may  not  appear  in  the 
record.  Tet  he  must,  when  be  elects  to  pur- 
sue this  remedy,  take  the  (diances  of  the 
soundness  of  his  Judgment,  and  abide  tb» 
consequences.  We  are  therefore  la  tiie  opin- 
ion that  the  complainant  entered  his  a.p- 
pea ranee  tn  tbe  former  case  when  be  sued 
out  the  writs  of  error  and  supersedeas;  that 
this  court  thereby  obtained  Jurisdiction  of 
his  person,  and  its  Judgment  against  him  1» 
valid  and  conclusive  of  the  matters  tberelD 
adjudged,  altbouf^  the  original  summons 
may  not  have  been  served  upon  him.  There 
does  not  seem  to  be  any  reported  case  of  this 
court  deciding  this  precise  question,  but 
there  are  some  involving  analogous  questions 
which  support  this  decision,  so  far  as  they 
bear  upon  this  case.  Palmer  v.  Malone,  1 
HelBk.  549;  Woolridge  v.  Boyd,  13  Lea,  151; 
Hurt  V.  Long,  90  Tenn.  448,  16  S.  W.  968. 
Tbe  chancellor  also  found,  and  we  think  cor- 
rectly, that  process  In  the  original  case  was 
served  upon  complainant,  and  that  he  was 
properly  before  the  court 

2.  The  second  question  to  be  determined  is 
whether  tbe  case  of  Sledge,  Wells  &  Ca 
against  Emmett  Taylor  Involved  the  same 
subject-matter  as  this  case,  so  far  as  com- 
plainant seeks  to  recover  damages  against 
the  defendants  for  Injuries  to  bis  storehouse, 
and,  if  so,  whether  the  Judgment  In  the  for- 
mer case  Is  res  adjudlcata  of  these  matters, 
and  a  bar  to  such  relief.  There  can  be  no 
doubt  but  that  the  same  facts  and  questions 
Involved  in  the  former  case  must  be  the 
subject  of  adjudication  In  this  one;  but  the 
complainant  Insists  that  the  Judgment  In 
that  case,  being  by  default  In  the  circuit 
court.  Is  not  res  adjudlcata  of  any  claim- 
and  rights  he  may  have,  growiag  out  of  such, 
matters,  and  does  not  har  him  from  a  recov- 
ery on  account  of  the  same  against  the  de- 
fendants. The  case  of  Sale  v.  fiUchberg,  106- 
Tenn.  S33.  59  S.  W.  1020,  B2  L.  R.  A.  894. 
Is  relied  upon  to  support  this  contention.  A 
Judgment  by  default  Is  as  conclusive  against 
the  parties  as  one  rendered  In  a  case  where- 
the  defendant  appears  and  makes  defense  of 
all  material  matters  that  are  properly  plead- 
ed and  averred  In  the  declaration.  The  rule 
Is  clearly  stated  by  an  eminent  author  In. 
these  words:  "A  Judgment  taken  by  default 
Is  conclusive  by  way  of  estoppel  in  respect 
to  all  such  matters  and  facts  as  are  well 
pleaded  and  properly  raised,  and  material 
to  the  case  made  by  declaration  or  other 
pleadings,  and  such  Issues  cannot  be  relltlgat- 
ed  In  any  subsequent  action  between  the 
parties  or  their  privies.  1  Black  on  Judg. 
f  87.  The  (acts  to  be  ascertained  and  the- 
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questions  to  be  determined  In  tbe  former 
case  and  In  this  are  clearly  tlie  same.  The 
question  In  both  is,  what  caused  tbe  floors 
In  the  storehouse  to  give  way  and  fall,  in- 
juring the  stock  of  goods  of  the  one  party, 
And  the  building  of  the  other?  In  the  former 
case  Sledge,  Wells  &  Co.  averred  that  It 
wns  tbe  fault  of  construction  and  want  of 
repair.  In  this  complainant  claims  that  the 
floors  were  properly  constructed  and  In  good 
repair,  and  were  caused  to  fall  by  the  negli- 
gence of  the  defendants  in  overloading  them. 
Necessarily  the  claims  of  both  parties  must 
be  determined  in  the  decision  of  both  suits. 
We  are  clearly  of  the  opinion,  and  so  hold, 
that  the  Judgment  in  the  former  case  of 
Sledge,  Wells  &  Co.  against  Taylor  is  res  ad- 
judicata  and  conclusive  against  the  complain- 
ant in  hla  action  against  them  in  this  case. 
The  case  of  Sale  v.  Elchbei^,  supra,  is  not 
In  conflict  with  our  holding  that  a  Judgment 
by  default  is  conclusive  of  all  material  ques- 
tions arising  in  the  pleadings.  The  Judg- 
ment which  was  relied  upon  in  tliat  case  as 
res  adjudicata  of  the  complainant's  claim 
for  damages  was  one  by  confession  required 
to  be  made  by  Eicbbei^  upon  his  application 
for  a  flat  for  an  injunction  enjoining  an  ac- 
tion at  law  which  Sale  had  brought  against 
falm,  and  not  a  Judgment  by  default  negli- 
gently suffered  to  be  entered.  While  the 
general  rule  upon  the  subject  is  discussed 
in  that  opinion.  It  was  not  Intended  to  hold, 
and  was  not  held,  that  the  Judgment  by  de- 
fault is  not  conclusive  of  all  matters  prop- 
■erly  pleaded  and  Involved  in  the  pleadings 
In  the  case  in  which  tbe  Judgment  Is  entered. 

The  other  assignments  of  error  were  dis- 
posed of  orally.  Tbe  decree  of  the  chancellor 
will  be  modified  to  conform  to  tbls  opinion. 


FIRST  NAT.  BANK  OF  NASHVILLB  v. 
UNITED  STATES  FIDELITY  & 
GUARANTY  CO. 

<Supreme  Court  of  Tennessee.  July  6,  1003.) 

PIDELITT  BONDS  —  RB  PRESENTATIONS  OF 
PARTY  INSURBD— STATUTES— APPLICABrLITT 
—RENEWAL  BOND— LIABIUTT  07  INSURER— 
riNDINGS  OP  FACT-C0NCLU8IVBNESS  ON 
SUPREME  COURT. 

1.  Shanuon's  Code,  f  3306,  which  provides 
that  no  representation  or  warranty  made  in 
negotiations  for  a  contract  or  policy  of  insnr- 
auce.  or  lu  any  application  therefor,  shall  be 
deemed  material  or  defeat  the  policy  unless  the 
niU  representation  ia  made  with  actual  intent 
tu  deceive,  or  unless  it  increases  the  risk  of  the 
loi-K,  applies  to  fidelity  bonds  xlvea  to  an  em- 
ployer to  indemnify  him  for  losses  occasioned 
by  the  fraud  of  an  employe. 

2.  The  question  whether  statements  of  a  bank 
cashier  made  to  a  fidelity  company  doriiur  tbe 
negotiations  for  the  issuance  (tf  a  bond  msur- 
ing  the  fidelity  of  an  employ^  ot  the  bank  were 
true  was  for  the  jury. 

3.  The  finding  of  the  Court  of  Chancery  Ap- 
peals that  the  statements  made  hy  a  bank  cash- 
ier to  a  fidelity  company  previous  to  the  issu- 
ance by  it  of  a  bond  to  indemnify  the  bank 
for  loss  occasioned  the  fraud  or  dishonesty 
of  a  bookkeeper  were  material  and  substan- 


tially true  is  a  finding  of  fact,  and  concloaive 
on  ue  Sopreme  Court  on  appeal. 

4.  A  fidelity  bond  given  to  reimburse  a  bank 
for  loss  occasioned  by  the  fraud  or  dishonest}* 
of  its  bookkeepM  recited  that  tlie  insora  would 
make  good  to  the  «npIoyer,  to  the  extent  of 
7,000,  all  pecuniary  loss  occcasioned  by  the 
ishonesty  of  the  employe  occurring  dnrinc  the 
continuance  of  the  bond  or  any  renewal  there- 
of. The  liability  of  the  bond  was  limited  to 
default  occurring  during  one  year.  A  renewal 
bond  guarantying  the  fidelity  of  the  employ^ 
for  the  following  year  was  given.  It  recited 
that  it  was  a  renewal  bond,  subject  to  tbe  con- 
ditions of  the  original  bond.  HeU,  that  the  re- 
newal bond  was  a  new  contract  only  so  far 
as  it  extended  the  indemnity  of  tiie  original 
bond  to  another  year,  but  there  was  In  ofect 
one  bond,  with  one  penalty. 

Appeal  from  Chancery  Court,  DaTldson 
County;  H.  H.  Oook,  Chancellor. 

Suit  by  tbe  First  National  Bank  of  Nash- 
ville against  tiie  United  States  Fidelity  A 
Guaranty  Company.  From  a  decree  for  com- 
plainant, defendant  appeals.  Modified. 

Boyd  &  McNellly,  for  appellant  Stokea  ft 
Stokes,  for  appellee. 

UcAUSTER,  J.  This  bill  was  preferred 
by  complainant  bank  against  the  guaranty 
company  to  recover  tbe  penalty  of  a  bond 
executed  by  the  guaranty  company  to  the 
bank  as  Indemni^  against  all  or  any  pe- 
cuniary loss  sustained  by  the  bank,  occasion- 
ed by  the  fraud  or  dishonesty  of  one  W.  W. 
Lea.  an  Individual  bookkeeper  in  said  bank, 
and  occurring  during  tbe  continuance  of  the 
bond  or  of  any  renewal  thereof,  and  dis- 
covered during  such  continuance  or  renewal, 
or  any  time  thereafter.  The  bond  was  in 
tbe  peiialty  of  97.000,  and  covered  any  losses 
occurring  between  May  1,  189S,  and  May  1. 
1S99.  This  bond  was  renewed  on  tbe  4th  of 
May,  1800.  so  as  to  guaranty  the  fidelity  of 
said  W.  W.  Lea  in  the  sum  of  $7,000  from 
the  Ist  of  May,  1S90,  to  May  1.  1900,  sub- 
ject to  all  the  amounts  and  conditions  set 
forth  and  expressed  In  tbe  original  bond. 
The  Court  of  Chancery  Appeals  find  that 
during  tbe  period  from  May  1,  1898,  to  May 
1,  1808,  and  during  the  currency  of  the  orig- 
inal bond,  complainant  bank  sustained  a 
pecuniary  loss  of  $7,217JS0.  occasioned  by  tbe 
fraud  and  dishonesty  of  the  said  W.  W.  Lea 
while  acting  as  individual  bookkeepv  for 
the  bank,  and  that  during  the  corrency  of  tbe 
renewal  bond,  from  May  1,  1899.  to  May  1. 
1900,  the  bank  sustained  a  pecuniary  loss  of 
$18,167.20.  Proofs  of  loss  were  funilshed 
the  fldelity  and  guaranty  company  as  re- 
quired by  the  bond,  but  the  defendant  com- 
pany declined  to  pay  upon  the  following 
grounds  set  up  in  Its  answer,  namely:  First, 
that  at  the  time  tbe  bond  was  executed  and 
delivered  by  the  defendant  guaranty  com- 
pany to  the  bank,  sod  as  a  condition  pre- 
cedent to  the  execution  of  tbe  bond,  the  de- 
fendant sent  tbe  complainant  bank,  for  prop- 
er execution,  an  employer's  statement,  in 
which,  am«ig  otber  questioiia  propounded  to 
tbe  bank,  wen  tbe  CoUowing,  tI&:  (It 
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Wlietti^  Mr.  Lea's  accoimti  had  been  audit- 
ed, and.  if  so.  when,  and  by  whom; 
fpbether  all  Oie  accounta  of  bis  office  were 
found  In  every  respect  correct;  (8)  wlietlia 
he  bad  been  or  was  tben  In  arreua,  default, 
or  with  unsettled  balance.  Tbe  caabler  of 
the  bank  replied  to  theae  qnratlona,  vis.: 
"When  last  examined  or  audited  by  complain* 
ant,  on  tbe  22d  April,  18B8,  all  the  accounta 
of  his  office  Craferrlng  to  W.  W.  Lea]  wwe 
found  In  every  respect  correct  up  to  April 
22,  1S88."  It  is  farther  av^red  in  the  an- 
swer that  when  the  renewal  bond  was  ex- 
ecuted, May  4,  180^  a  abnllar  statement  was 
made  by  tbe  bank's  cashier  In  reply  to  the 
defendant's  qoestion,  via.;  "This  Is  to  cer- 
tify that  on  the  — —  day  of  the  books 

mnd  accoonts  of  Mr.  Lea,  In  our  employ  as 
——,  were  examined  by  us,  and  we  found 
tbem  correct  in  every  req>ect,  and  all  moneys 
handled  by  blm  accounted  for.  He  has  pw> 
formed  his  duties  in  an  acceptable  and  satis- 
factory manner,  and  m  know  of  no  reason 
why  the  gnaran^  bond  abonld  not  be  con- 
tinued." The  answer  then  proceeds  to  aver 
that  theae  statements  were  untrue  and  false, 
and  that  the  defendant's  cheers  and  agents 
knew  them  to  be  untrue  and  false,  or  wltii 
the  least  diligence  conld  bare  ascertained 
them  to  be  untrue.  It  is  tben  averred  that, 
aa  a  matter  of  fac^  at  the  date  of  tbe  execn- 
tion  of  the  first  bond,  and  at  the  time  said 
statement  was  made,  to  wl^  on  the  28th 
May,  1898.  the  defendant  Lea  was  a  de- 
faulter to  the  complainant  bank  In  a  sum  not 
less  than  $700,  and  that  said  defalcation  had 
existed  for  a  long  time  prior  to  May  1, 
1888.  It  Is  further  averred  that  at  the  time 
of  the  renewal  of  the  bond  on  tbe  4fh  May, 
1899,  said  Lea  was  a  defaulter  in  a  sum 
not  less  than  $80(^  and  that  these  fhcts  were 
known  to  the  bank,  or  by  the  exercise  of 
ordlnaiy  diligence  could  have  been  known. 
The  answer  further  avers  that  the  statement 
made  by  the  officers  of  the  bank  In  respect 
of  the  correctnen  of  tbe  accounts  of  W.  W. 
Lea  were  warranties  to  the  defendant  and 
inducemente  for  making  such  bonds,  and  that 
SLtd  ijonda  were  therefore  vt^d  because  of 
the  breach  of  said  warranties,  and  because 
of  these  untrue  and  false  statements. 

The  Court  of  Chancery  Appeals  find  that 
there  Is  no  controversy  in  respect  of  the 
execution  of  the  bonds,  and  it  la  conceded 
that  the  premlnms  were  paid.  That  court 
further  finds  there  is  no  question. as  to  the 
default  of  the  defendant  Lea.  It  also  finds 
that  Mr.  Watts,  cashier  of  the  bank,  in  re- 
ply to  Quostlona  asked  by  the  guaranty  com- 
pany, made  the  following  stetement,  viz.: 
"The  replies  of  the  applicant  herein  are,  to 
the  best  of  my  knowledge  and  belief,  cor- 
rect. He  has  been  in  the  service  of  the 
undersigned  employer  since  March,  1875,  flll- 
tag  positions  of  various  ,  and  has  con- 
tinuously filled  the  position  for  which  this 

bond  la  required  since  ,  18—.  He  baa 

always,  to  the  beat  of  my  knowledge  and 


belief,  given  satlsfiictlon  in  his  personal  con- 
duct and  performance  of  duties,  and  kept 
his  accounts  falthfolly  and  without  default 
Whm  last  examined  ur  audited  by  commit- 
tee, on  the  22d  day  of  April,  1898,  all  the 
acconntt  of  his  office  were  found  in  every 
respect  correct  up  to  Aiwil  22,  1898.  He  has 
not  been,  nor  la  he  at  present,  so  far  as  1 
know  or  believe,  in  arrears,  default,  or  with 
unsettled  balance  in  this  or  any  previous 
service.  I  know  of  nothing  concemlug  bla 
bablte  or  antecedents  affecting  hla  title  to 
confidence,  and  I  know  of  no  reason  why  the 
guai'anty  hereby  applied  for  should  not  be 
granted.**  When  the  renewal  bond  was  ex- 
ecuted the  cashier  of  the  bank,  in  reply  t» 
questions  submitted  by  the  giuitanty  com- 
pany, filled  out  the  following  statement,  viz.; 
"The  United  Btatea  Fidelity  and  Guaranty 

Co.:  This  Is  to  certify  that  on  the  dny 

of  — -— ,  188-^  the  books  and  accounts  of  Mr. 
Lea,  in  onr  employ  as  — ,  were  examined 
by  us,  and  we  found  Uiem  correct  In  every 
respect,  and  all  moneys  bandied  by  him  ac- 
counted fttr.  He  has  performed  his  duties 
in  an  acceptable  and  satisfactory  manner, 
and  we  know  of  no  reason  why  the  guaranty 
bond  should  not  be  continued.  His  salary  is 
now  $130(K  and  he  Is  employed  as  book- 
keeper." 

The  Court  of  Chancery  Anieals  find,  as  > 
matter  itf  fact,  that  en  tbe  1st  of  May,  ISOS^ 
when  the  (nln^nal  bond  was  executed,  Left 
was  a  deCaidter  In  excess  of  $480,  $zao  of 
vhidk  OGCuned  in  one  account.  When  the 
renewal  bond  was  oecuted,  about  the  1st  of 
May,  1899,  Lea  was  a  detenlter  to  an  amount 
aggregating  about  9800.  The  Court  of  Ohan- 
oery  Appeala  further  finds  that  the  books  and 
accounts  ct  Lea  bad  been  examined  by  a- 
committee  of  the  directors  on  the  22d  April, 
1898,  who  reported  in  writing  as  follows, 
via.:  "On  the  18th  April,  1888,  we,  your  ex- 
amining committee,  b^n,  and  continued  un- 
til completed,  an  examination  of  the  afFair» 
of  tbe  bank.  We  find  tbe  cash  In  the  hands 
of  the  receiving  and  paying  tellers  to  agree 
vrith  the  amounte  shown  by  the  books;  the 
time  and  demand  loans,  notes  in  attorney's 
hands,  bills  of  exchange,  and  funds  In  tmn- 
slt,  under  charge  of  the  asslstent  cashier,  to 
balance  with  tbe  general  books.  The  gen- 
eral accounts  balance:  The  Individual  ac- 
counts were  checked  and  proved  to  be  cor- 
rect, aa  shown  by  the  general  ledger,  except 
that  tbe  bookkeeper  from  A  to  K  [referring 
to  Lea]  was  out  of  balance  about  $400,  and 
the  bookkeeper  from  L  to  Z  about  $150.  Tbe 
committee  ttiluks  that  these  discrepancies 
vrUl  be  found  by  the  respectlTe  bookkeepers, 
as  they  were  hurried  in  going  over  their 
books,  that  the  committee  might  begin  their 
work.  We  believe  that  the  books  are  cor- 
rectly kept,  and  that  tbe  affairs  of  the  bank 
are  in  satisfactory  condition."  It  appears 
that  after  tbe  report  was  made  Lea  claimed 
that  he  had  discovered  an  error  of  flOOt 
which  left  the  books  within  $21  of  a  baV 
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anca.  Ln  reported  {Us  to  the  committee, 
and  ntlsfied  than  and  the  cashier,  Mr. 
Watta,  that  his  hooka  were  out  of  balance 
Diilr  The  Comt  of  Gbancery  Appeals 
finds  that  when  Mr.  Wattfl,  the  cashier,  made 
the  statement  to  the  guaranty  company,  he 
knew  what  the  committee  had  reported,  and 
knew  of  the  subsequent  cwrecdon  of  the 
Item  of  $400,  hut  tbat  court  finds  that  the 
statement  was  made  by  him  In  good  faith, 
and  without  any  knowledge  or  thought  that 
Lea  was  a  defaulter,  and  he  (Watts)  beller- 
ed,  as  did  the  other  officers  of  the  bank, 
that  Lea's  accounts  were  substantially  cor- 
rect. The  Gourt  of  Chancery  Appeals  also 
found  that  twice  each  year  the  United 
States  sent  Mie  of  its  bank  examiners  to 
examine  tbe  condition  of  cMuplalnant  hank, 
and  that  during  the  period  when  there 
were  six  w  eight  thousand  dollars  of  false 
entries  In  tlie  books  kept  by  l^ea,  but  un- 
known to  the  bank,  the  complainant  em> 
^oyed  EL  P.  Ma^y,  who  is  shown  to  be 
an  expert  bank  accountant,  to  examine  the 
bank's  affairs.  He  tp&it  30  days  in  making 
tbe  examination,  for  wtiich  he  was  paid  fTCMK 
bat  he  dlBCovered  no  false  entries  made  by 
Lea.  As  already  stated,  the  special  com- 
mittee appointed  the  board  of  directors  In 
April,  18^  examined  all  the  affairs  of  the 
bank.  Incduding  tbe  books  kept  by  Lea,  but 
iritbout  discovering  any  false  entries.  It 
apprara,  says  the  court,  that  In  some  way 
the  committee  were  dec^Tcd  by  a  manipn- 
lotlou  the  adding  machine  by  Lea,  who 
obtained  and  gave  them  a  false  addition. 
But  after  the  CMnmittee  wrote  its  report, 
finding  tbe  books  mA  at  balance  to  the 
amount  of  9^1,  Lea  conYinoed  the  commit- 
tee that  he  bad  dtscoTOed  an  error  of  $400, 
which  Inougbt  the  books  within  921  of  sn 
absolute  correct  balance  with  the  general 
bookkeeper's  books.  It  U  shown  that  Lea 
had  in  his  charge  about  1,000  accounts.  The 
Court  of  Obancray  Appeals  concludes  on 
this  hraneh  of  tbe  case  that  the  oonmilttee 
were  justified,  <m  account  of  tbe  long  serr- 
Ice  of  Lea,  bis  good  cbaiacter.  and  tbe  ex- 
amination ot  Mr.  Mazey  and  other  bank  ex- 
aminera;  in  <^nctading  that  his  accounts 
were  substantially  correct  The  Court  of 
CbantMry  Acpeals  also  finds  that  the  offi- 
cers and  directors  of  the  bank  had  perfect 
confldCTce  in  Lea.  as  did  Mr.  Watts,  the 
cashier,  and  tbat  when  the  statement  was 
made  to  defendant  company  U  was  made  In 
good  CKltb,  and  without  any  suMdon  that 
there  was  anything  wrong  with  Lea's  bo<^ 
and  accounts,  or  that  he  was  a  defoulter  In 
any  respect  or  for  any  amount.  Tbat  court 
also  finds  as  a  fhct  that  notiilng  had  occur- 
red up  to  the  time  of  Lea's  Tscatlon  In  1900 
to  put  tbe  complainant  on  notice  of  any 
-nrongdoing  by  Lea.  The  question  then  loe- 
sented  la,  was  tbm  meh  a  false  representa- 
tlim  In  the  statement  made  by  the  bank's 
cashier  to  the  defendant  company  sa  wHI 
exon<>rate  It  from  liabiUty  on  tills  bond,  and 


were  the  statements  made  material,  and  dW 

they  Increase  tbe  rlskl  The  committee 
which  made  the  exanUnatlon  In  April,  1898, 
wound  op  its  rqtwt  as  follows:  be- 
llCTC  that  the  books  are  property  and  car- 
rectly  k^t,  and  that  tbe  alfairs  «f  tlie  bank 
are  in  a  satisfactory  condition." 

Section  3306.  Shaamm's  Code,  wbldi  ap- 
plies to  a  case  Uke  this,  proTldes  tint  no 
written  or  oral  misrepresentation  or  warran- 
ty therein  made,  in  negotiatlooa  tat  «  eon- 
tract  or  a  pfrffcy  of  tnmiiance,  or  any  appli- 
cation thereof  by  the  aasared,  or  tn  his  be- 
half shall  be  deemed  materlaU  or  defeat 
or  void  tbe  policy,  or  prerent  Id  attacidng. 
unless  sucb  mlBrepresentatSou  is  made  with 
actual  Intent  to  decctve,  or  oalesa  tbe  mat- 
ter rqwesested  tocreases  the  rlak  of  ttie  loaa 
The  Court  of  Chancery  Appeals  Itaids  as  a 
fact  that  the  statonait  of  Mr.  Watts  was 
not  fraudulent,  but  made  In  tte  utmost  good 
faith.  Further,  it  is  claimed,  under  tbe  au- 
thorities, that  the  statement  of  Mr.  Watts  Is 
not  a  warranty,  but  a  represeoUtlon.  Says 
Mr.  May,  In  his  work  on  InsunuHe  (Tolume 
1,  I  IM):  "Representations  need  not  Uke 
warranties,  be  strictly  and  Htecally  complied 
wttb,  but  Mily  snbstanttaUy.  and  In  tfaoee 
particulars  widdi  are  material  to  be  dfscloeed 
to  tbe  means  to  enable  than  to  determine 
whether  they  will  oiter  into  tbe  cratnrt. 
and  upcm  what  terns."  Tbe  same  antbor,  at 
section  18A^  says:  "Representotlons  of  thin 
kind,  bowerer.  are  not  strictly  waixantlea. 
and  differ  from  warranties  in  tiiat  a  snb- 
stantial  compUanee  witb  tbem  Is  soffldent  to 
answer  their  terms.  Whether  there  has  been 
Boeb  snlHrtantlat  complfanee  (that  is.  wheth- 
er tbe  representatiini  Is  In  emy  material 
reflect  true)  is  a  questkm  of  tact  for  the 
Jury.  In  tbe  case  «t  MIssonrI,  K.  A  T.  Trurt 
Co.  T.  German  National  Bank  (decided  by  the 
Court  of  An>eals  for  the  B^liUi  Clrcmt)  77 
red.  117,  28  a  G.  A.  6B.  the  defense  Inter- 
posed "by  tiie  gnsrsnty  compaiv  was  that,  tn 
answer  to  an  Inquiry,  tte  Indetrtedaess  of  tiie 
risk  (MM  G<ridinan)  bad  been  ^ced  at  ff.- 
000.  when,  as  a  matter  of  fket.  it  was  some 
$3,800  additional.  JMIge  Tliayer.  to  ddlr- 
ering  t*e  opinion  of  tbe  court,  wrote,  Tia.: 
"In  the  presHit  case  It  appears  that  tbe 
statement  made  1^  Goldman  of  bis  IndeMcd- 
ness  to  bis  onplt^er,  tbe  bank,  to  found  to 
the  application  only.  Xo  reference  whatever 
is  made  to  flie  appUcatfon  to  flie  Ixnid.  It 
Is  obvious  that  the  statement  In  qoeetlon 
must  be  treated  as  a  n^rescntotkm."  He 
fnrthCT  says:  *^unae1  for  tbe  trust  com- 
pany insist,  however,  that,  even  if  the  state- 
ment be  regarded  as  a  tepresentotlon.  tt  ner- 
erthelesfl  related  to  a  subject  concerning 
wMeh  tbe  trust  company,  to  Ito  printed  form 
of  application,  has  seen  fit  to  make  special 
inqul^,  and  It  was  Hierefbre  a  material  rep- 
resentation, and  that  the  court  ened  fa  pe^ 
ndtting  the  Jury  to  fletentifne  lAeflier  It  was 
material  or  otbmrlse.  TMs  contantlon.**  aald 
tbe  court,  "rests  npoo  a  mtonmeepttaB  of 
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tbe  cbarge.  The  trial  court  dfd  not  allow 
the  Jury  to  determine  whether  the  represen- 
tation related  to  a  material  matter.  It  held, 
as  a  matter  of  law,  that  the  representation 
was  material,  bnt  directed  the  Jary  to  ascer- 
tain whether  It  was  so  far  false  and  mislead- 
ing as  to  render  it  substantially  nntrue.** 
The  court  further  said,  viz.:  *1t  a  representa- 
tion relating  to  a  material  matter  Is  substan- 
tially true— that  Is  to  say,  If  It  Is  so  far 
true  that  the  conduct  of  the  Insurer  would 
not  have  been  different  If  It  had  known  the 
exact  truth— It  will  not  vitiate  the  policy,  and 
whether  It  was  substantially  true  or  substan- 
tially false  IS  the  question  for  the  Jnry.** 
Applying  these  principles,  the  Court  of  Chan- 
cery Appeals  held  that,  as  a  matter  of  law, 
the  statements  made  by  Mr.  Watts  were  ma- 
terial, but  found,  from  the  facts  and  circum- 
stances set  out  In  the  record,  that  >fr.  Watts* 
statements  were  snbstanttally  true.  This  was 
a  flndlng  of  fact  which  Is  conclnslve  opon 
this  court  That  court  further  said:  "We  are 
satisfied  that.  If  Ur.  Watts  had  fully  stated 
all  the  facts  within  his  knowledge  at  that 
time,  the  course  of  the  defendant  company 
would  not  have  been  different.  He  (Watts) 
was  reporting  and  stating  with  substantial 
accuracy  the  report  made  by  the  auditing 
committee,  and  this  was  all  tliat  he  was 
purporting  to  do.  The  committee  had  found 
and  rei>orted  substantially  that  the  books 
were  properly  kept.  He  himself  did  not  un- 
dertake to  state  how  the  hooka  were  kept" 
These  are  all  finding  of  fact,  which  It  Is 
not  within  the  province  of  this  court  to  re- 
view. It  is  also  welt  settled,  as  matter  of 
law,  that  it  makes  no  dlfFereuce  that  a  "risk" 
Is  at  the  time  a  defaulter,  and  the  officers 
and  directors  may  have  negligently  failed  to 
ascertain  the  ^ct  The  obligor  must  know 
and  conceal  the  facts  In  order  to  relieve 
the  Insurer  from  liability.  Ouarantee  Co.  of 
Xorth  America  v.  Mechanics*  Savings  Bank 
&  Trust  Co.,  80  Fed.  766,  26  C.  G.  A.  146. 
and  many  aatboritles;  Tapley  f.  Martin.  116 
Mass.  27S. 

It  Is  next  assigned  as  error  that  the  eourt 
of  Chancery  Appeals  failed  to  find  that  the 
following  condition  of  the  bond  was  not 
breached,  viz.:  "That,  In  the  discovery  of  any 
act  capable  of  giving  rise  to  a  claim  there- 
under, the  employer  shall  at  tbe  earliest 
practicable  moment  give  notice  thereof  to 
the  company."  The  contention  of  defendant 
company  under  this  stlpulatton  of  the  bond 
was  that  the  bond  was  exeeutrd  June  6, 
1808,  and  on  the  28th  June,  1808,  only  22 
days  thereafter,  the  report  of  the  auditing 
committee,  which  showed  Lea's  books  out  of 
balance  $400  was  turned  over  to  the  dirpctors 
and  fonnally  entered  on  the  books  of  the 
bank,  and  that  the  directors  did  not  com- 
municate anything  with  respect  thereto  to 
the  defendant  company.  The  nrgnment  Is 
thnt  these  facts  bring  this  case  within  the 
Schardt  Case  [Guarantee  Co.  of  North 
America  v.  MechtinW  Savln^rs  Bank  & 
Trust  Co.],  reported  In  183  U.  8.  402,  22  Sup. 


Ct  124, 46  li.  Ed.  25S.  The  Court  of  Chancery 
Appeals  finds  that  the  ofilcers  and  directors 
of  the  bank  had  not  discovered  "any  act  capa- 
ble of  giving  rise  to  t  claim"  within  the 
meaning  of  the  clause  Just  quoted.  The  argu- 
ment of  that  court  la  that  there  might  have 
been  clerical  errors  of  thousands  of  dollars 
In  the  accounts,  without  the  fact  being  capa- 
ble of  giving  rise  to  any  claim  under  the 
bond.  We  think  this  assignment  Is  virtually 
disposed  of  by  the  finding  on  the  first  as- 
signment Moreover,  the  Court  of  Chancery 
Appeals  finds  that  notice  was  given,  and  that 
It  vras  sutBdently  prompt 

The  seventh  assignment  la  that  the  Court 
of  Chancery  Appeals  erred  In  holding  that 
defendant  company  was  liable  for  two  p9n- 
altles  of  $7,000  each.  It  Is  Insisted  by  de- 
fendant that  there  was  In  effect  bnt  one  bond, 
and  that  the  maximum  liability  was  only 
$7,000,  the  penalty  of  the  bond;  that  the 
last  bond  was  simply  a  renewal  of  the  first 
and  was  dot  Intended  to  create  a  new  liabil- 
ity; and  that.  In  legal  effect,  the  two  bonds 
constitute  but  one  contract,  with  a  single 
penalty.  It  vrill  be  observed  that  the  word 
•^entrwal"  Is  written  In  the  second  bond,  and 
the  certificate  refers  by  number  to  the  origi- 
nal bond,  and  provides  that  it  Is  subject  to 
all  the  covenants  and  conditions  set  forth  and 
expressed  in  the  original  bond.  The  period 
covered  by  the  renewal  certificate  Is  that  In- 
tervening between  May  1,  18©9,  and  May 
1,  1900.  The  penalty  prescribed  hi  the  re- 
newal certificate  Is  ?7,000.  The  original  bond 
expressly  provides  for  a  maximum  penalty 
In  these  words,  viz.:  "Make  good  and  reim- 
burse to  the  employer  to  the  extent  of  $7,000, 
and  no  further,  all  and  any  pecuniary  loss 
sustained  by  the  employer,  occasioned  by 
ttie  fr^ud  or  dishonesty  on  the  part  of  the 
employee  In  the  employer's  service,  and  oc- 
curring during  the  continuance  of  this  bond 
or  any  renewal  thereof,  and  discovered  dur- 
ing such  continuance  or  renewal,  or  any 
time  thereafter,*'  etc.  The  Court  of  Chancery 
Appeals  held  that  the  original  bond  and  re- 
newal certificate  are  separate  and  Independ- 
ent contracts,  covering  different  periods  of 
time.  It  was  held  by  that  court  that  under 
the  first  bond  tbe  company  was  only  liable 
for  ft  defanlt  occurring  between  the  1st  May. 
1898,  and  1st  May.  1899,  and  under  the  Inst 
bond  for  a  default  occutrlng  between  the 
1st  May,  1899,  and  1st  May,  1900.  It  was 
further  held  that  If  the  default  occurred 
during  the  first  bond  or  renewal,  under  the 
express  language  of  the  bond  the  liability  at- 
tached when  the  default  was  discovered, 
whether  occurring  during  continnance  of  flr**- 
bond  or  renewal,  and  discovered  doring  con- 
tinuance or  renewal  or  any  time  tbereaftw. 
The  court  accordingly  pronounceil  a  lUcrde 
for  complainants  for  $14,000,  penalties  of 
t>otb  bonds.  We  are  of  opinion  the  Court 
of  Chancery  Appeals  was  In  error  In  thia 
position.  The  new  bond  expressly  recites  on 
its  face  that  it  Is  a  renewal,  subject  to  all 
the  covenants  and  conditions-. set  forth  and 
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expressed  in  the  booi  of  tbiB  company.  No. 
23,717,  heretofore  Issued  on  the  iBt  May, 
1SD8.  Referring  to  the  original  bond,  we 
find  it  stipulated  that  the  guaranty  company 
wilt  make  good  and  reimburse  to  the  em- 
ployer to  the  extent  of  $7,000,  and  no  fur- 
ther, all  and  any  pecuniary  loss  Bu  ..tai::ed  by 
the  employer,  occaeioned  by  the  fraud  and 
dishonesty  on  the  part  of  the  employ^  In 
the  employer's  service,  and  occurring  during 
the  continuance  of  the  bond  or  of  any  renewal 
thereof,  etc.  So  that,  under  the  plain  terms 
of  the  bond,  the  maximum  liability  Is  ¥7,000, 
and  no  further,  whether  the  default  occnr- 
red  during  the  currency  of  the  original  bond 
or  during  the  renewal  thereof.  Now  It  1b 
true  that  the  renewal  certificate  Is  a  new 
contract,  but  It  is  only  a  new  contract  as 
respects  time;  that  Is  to  say,  It  extends  the 
indemnity  provided  by  the  old  contract  to 
a  new  period  of  time— May  1,  1899,  to  May 
1,  1900.  The  parties  themselvea  understood 
there  was  only  one  bond  and  one  penalty. 
Mr.  Watts,  cashier  of  the  bank,  in  the  first 
letter  written  by  him  to  the  company,  noti- 
fying it  of  Ijca's  defalcation,  said,  viz.:  "We 
bold  your  Indemnity  bond  In  the  sum  of 
$7,000.00  on  William  W.  I^ea.  who  was  one 
of  our  bookkeepers.  Said  bond  is  number 
23,717,  dated  May  1.  1898,  and  expU-ed  May 
1,  1900."  This  letter,  the  record  shows,  was 
dictated  by  the  counsel  for  the  bank,  and 
shows  how  the  contract  was  understood  and 
interpreted  by  the  bank  before  this  litigation 
arose.  The  officers  of  defendant  company 
and  officers  of  other  similar  companies  so 
understood  It.  We  are  all  of  opinion  the 
decree  of  the  Court  of  Chancery  Appeals  in 
this  respect  was  erroneous,  and  that  defend- 
ant company  1b  liable  in  this  bond  for  only 
one  penalty,  to  wit,  $7,000;  and  for  this 
amount,  with  interest  from  date  of  filing  the 
bill,  a  decree  will  be  entered  in  this  court  in 
faTor  of  complainant  bank. 


BRUCE  V.  STATE. 
(Supreme  Coort  of  Arkaaeas.  Jnly  6,  1903.) 

CRIMINAL  LAW— INSTRUCTIONfr-RBASONABLH 
DOUBT. 

1.  Instructions  In  a  criminal  case  which  fail 
to  require  the  jury  to  find  defendant  guilty  be- 
yond a  reasonable  doubt  are  erroneous. 

Appeal  from  Circalt  Court,  Conway  County; 
Jeptha  H.  Evans,  Judge. 

Chester  Bruce  was  convicted  of  manslaugh- 
ter, and  appeals.  Rereraed. 

Appellant,  Gbester  Bmce,  was  tried  hi  the 
Conway  drcnlt  court  opon  an  indictment  char^ 
ging  blm  with  manBlaughter,  by  stabbing  and 
cutting  one  MlUage  Oordon.  Bon.  3.  H.  Ev- 
ans, Judge  of  another  drcnlt, 'presided  at  tba 
trial.  Appellant  interposed  two  defenaei  at 
tbe  trial:  That  he  acted  In  sdf -defense;  and 
that  the  wounds  inflicted  by  blm  did  not 
cause  Cordon's  death. 

Sellers  A  Sellers,  tor  appellant  Geo.  W. 
Murpby,  Atty.  Gen.,  for  the  State. 


HUGHES,  J.  In  this  case  the  appellant 
was  tried  upon  a  plea  of  not  guilty,  for 
manslaughter  alleged  to  hare  been  committed 
by  stabbing  and  cutting  one  MUlage  €k>rdou. 
The  defendant  interposed  the  plea  of  self- 
defense,  and  also  that  the  wounds  inflicted 
by  him  did  not  cause  Gordon's  death.  He  was 
convicted  of  manslaughter,  and  sentenced  to 
two  years'  confinement  at  hard  labor  in  the 
penitentiary.  He  excepted  and  appealed,  and 
brings  up  the  record  by  bill  of  exceptions. 

The  defendant  contended  that  the  death  of 
Gordon  was  caused  by  pneumonia.  There 
was  some  evidence  tending  to  show  that  the 
deceased  had  pneumonia  at  the  time  of  his 
death.  The  court  gave  to  the  Jury  eight  In- 
structions as  to  the  law  In  the  case,  among 
them  the  following:  "If  defendant  inflicted 
a  dangerous  knife  wound  on  the  body  of  Gor 
don,  and  such  knife  wound  caused  the  death  ol 
(Sordon,  defendant  is  said  In  law  to  have  killctl 
Gordon,  and  in  such  case  it  would  make  no 
difference  that  by  proper  care  and  treatment 
of  physicians  and  nurses  he  would  have  re- 
covered, and  that  such  treatment  was  want- 
ing." "If  the  Jury  find  from  the  evidence 
that  the  defendant  willfully  and  unlawfully  In- 
flicted upon  Gordon  a  mortal  or  dangerous 
woimd,  and  from  that  wound  and  other  ag- 
gravating causes,  operating  upon  or  caused 
by  said  wound,  Gordon  died,  they  should  find 
defendant  guilty  of  manslaughter;  and  In 
such  case  the  defendant  cannot,  under  the 
law,  shelter  himself  by  a  plea  of  erroneous 
treatment  of  said  Gordon,  either  from  his 
physicians  or  nurses."  "If  the  wound  infiict- 
ed  by  defendant  on  Gordon,  If  he  did  Infiict 
one,  caused  or  aggravated  pneumonia,  anil 
pneumonia  caused  Gordon's  death,  then  the 
wound.  In  law,  caused  the  death  of  Gordon." 
Though  otherwise  unobJectlODable,  they  arp 
obnoxious  to  the  objection  that  tbe  Jury  are 
not  Instructed  to  find  beyond  a  reasonable 
doubt.  In  none  of  the  InstructionB  given  by 
the  court  Is  there  any  Instruction  npon  rea- 
sonable doubt  The  defendant  asked  the 
court  to  give  Instructions  upon  reasonable 
doubt,  which  was  sufficient  to  call  tbe  court's 
attention  to  tiie  necessity  of  some  Instruction 
upon  reasonable  doubt.  The  court's  failure  to 
instruct  on  reasonable  doubt  was  error. 

Though  these  Instructions  asked  by  th& 
fendant  were  not  entirely  correct,  In  that 
they  might  have  misled  the  Jury,  yet  we  think 
that  under  the  circumstances  In  this  case 
there  was  error  In  tbe  Instructiona  given,  io 
that  they  failed  to  include  that  the  jury 
must  find  beyond  a  reasonable  doubt  Sec- 
tion 2228,  Sand.  &  H.  Dig.,  provides  that, 
'*when  tbe  evidence  is  concluded,  tbe  court 
Bball,  on  motion  of  either  party,  instruct  the 
jury  on  the  taw  applicable  to  the  case."  Sec- 
tion 2233,  Id.,  provides  that  '*wbere  there  is  a 
reasonable  doubt  of  the  detendaaVB  gnllt, 
upon  the  testimony  in  the  whole  case,  lie  b 
entitled  to  an  acquittal." 

For  the  error  Indicated,  the  Judgment  is  re- 
versed, and  tbe  cause  ia  remanded  lor  a  new 
trial. 
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STATB  T.  SMITH. 
(Sapnme  Oonrt  of  Arkansas.  July  0.  10^) 

CONSTITUTIONAL  LAW— PRIVILBGB8  AND 
IMMUNITIES. 

1.  Sand.  &  H.  Dig.  {  7234,  which  provides 
tiut  it  rttall  be  nnlawfnl  for  persons  not  ree- 
ideuts  of  the  state  to  herd  or  permit  to  ma  at 
large  any  stock  whatever  in  any  county -or  coun- 
ties of  the  Btate,  does  not  violate  section  2  of 
article  4  of  the  federal  Constitution,  which 
declares  that  "the  citizens  of  each  state  ^all 
be  entitled  to  all  privileges  and  immanitles  of 
citizens  in  the  several  statesi" 

Appeal  from  Clrcnlt  Oonrt.  Baxter  Gonn^; 
Charles  A.  PbllUps,  Special  Judge. 

'Will  Smith  traa  Indicted  for  unlawfully  pei^ 
mlttlng  stock  to  run  at  large.  Judgment  dla- 
cbatglng  him  was  entered,  and  the  state  ap- 
peals. Beversed. 

At  the  September  term,  1902,  of  tiie  Bax- 
ter circuit  court,  the  grand  jury  retomed 
against  appellee  and  Polk  Hall  the  f<41owlng 
Indictment  omitting  the  cairtlon:  "The  grand 
Jury  of  Baxter  county,  In  the  name  and  by 
the  authority  of  the  state  of  Aitomsas,  accuse 
Will  Smith  and  Polk  Hall  of  the  crime  of 
Tlolatlng  the  stock  laws,  committed  as  toi- 
lows,  to  wit:  The  said  Will  Smith  and  Polk 
Hall,  In  the  county  and  state  aforesaid,  on 
the  4th  day  of  July,  1901,  did  then  and  there 
unlawfully  permit  a  large  number  of  stock,  to 
iFlt.  twenty-flTe  head  of  cattle,  to  herd,  graze, 
and  run  at  large  In  said  county,  the  said  Will 
Smith  and  P(dk  Hall  being  nonresidents  of 
this  state  and  residents  of  the  state  of  Mis- 
souri, against  the  peace  and  dignity  of  the 
state  of  Arkansas.  P.  H.  Grenshaw,  Proae- 
ctitlng  Attorney." 

Appellee  demurred  to  the  Indictment  on  the 
grounds:  (1)  That  It  did  not  state  facte  suf- 
ficient to  constitute  a  public  offense.  (2) 
That  It  did  not  conform  to  the  statute.  The 
court  sustelned  the  demurrw,  holding  the  law 
unconstitutional,  and  entered  Judgment  dis- 
charging appellee,  to  which  the  stete,  ber 
prosecuting  attorney,  excepted.  The  stete, 
by  ber  prosecuting  attorney,  filed  a  motion 
for  a  new  trial,  and,  on  ite  being  overruled, 
excepted  and  prayed  an  appeal,  which  was 
granted. 

Oeo.  W*.  Murphy,  Atty.  Cten.,  for  the  Stete. 

HUOHBS,  J.  (after  stetteg  the  facte).  The 
Indictment  in  tills  case  charges  a  Tlolatlon 
of  section  T2S4,  Sand.  &  H.  Dig.,  by  the  herd- 
ing and  grazing  of  catUe,  and  permltttng 
them  to  run  at  large,  upon  the  lands  In  this 
state,  by  a  nonresident,  a  citizen  of  the  state 
of  Missouri.  The  defendant  demurred  to  the 
indictment  upon  the  ground  that  It  did  not 
Btete  facts  suffldent  to  constitute  a  cause  of 
action,  which  demurrw  was  sustained  by  the 
court,  ora  the  objections  of  the  defendant, 
to  which  he  excepted,  filed  a  motim  for  a 
new  trial,  which  the  comt  overruled,  to  which 
tiie  defendant  excepted  and  prayed  an  appeal 
to  this  court,  which  was  granted. 

Section  7234,  Sand.  &  H.  Dig.,  a  violation 
of  which  the  Indictment  charges.  Is  as  fol- 
lows: "It  shall  be  unlawful  tot  a  person  or 


persons,  not  resideote  of  this  stete,  owning 
In  part  or  In  whole  any  stock  whatever,  to 
herd,  graxe,  or  permit  to  nra  at  large  any 
stock  whatever  in  any  county  or  counties  of 
this  state;  provided  this  section  shall  not  be 
so  construed  as  to  prevent  stock  buyers  from 
gathering  up  and  driving  such  stock  through 
any  counties  in  this  stete  to  market*' 

The  omtetntlon  of  the  appellee  is  that  this 
act  Is  unconstitutional,  in  that  It  Is  In  vlola- 
tl<»  of  section  2,  art  ^  of  the  Constitation  of 
the  United  States. 

In  the  case  of  McCready  v.  Virginia,  M  U. 
S.  391«  24  L.  Ed.  248,  It  Is  said  a  quote  from 
the  ayllabna)  that  "subject  to  the  paramount 
right  of  navigation,  the  rqpilatlon  of  which, 
to  rtiatlon  to  foreign  and  interstate  com- 
merce, has  been  granted  to  the  United  States, 
each  state  owns  the  bed  of  all  tide  traters 
withto  Ite  Jurisdiction,  and  may  appropriate 
tiiem  to  be  used  by  Ita  dtlsens  as  a  com- 
mon tor  taking  and  cultivating  fish,  if  navi- 
gation be  not  thereby  obstructed,"  and  that 
"the  right  which  the  dttsens  of  the  state 
thus  acquired  Is  a  inroper^  right  and  not  a 
mere  privilege  or  immunity  of  dtismahlp"; 
that  "the  second  section  <tf  the  fourth  article 
of  the  Constitution,  whidi  declares  that  *the 
citizens  of  each  state  shall  be  entitled  to  all 
privllegM  and  Immunltiea  of  dtlzens  to  the 
state,'  does  not  vest  the  dtlzens  of  one  state 
with  any  interest  to  the  omnmon  property  of 
the  citizens  of  another  staW;  and  **that  a  law 
of  Virginia,  by  which  only  such  persons  as  are 
not  dtizena  of  that  state  are  prohibited  from 
planting  oysten  in  the  sdl  covered  by  her 
tide  waters,  is  neither  a  regnlatlcm  of  com- 
merce, nor  a  violation  of  any  i^vtl^  or  im- 
munity of  Interstate  dtlzenshlp." 

The  prindple  of  this  case  is  applicable  to 
the  case  at  bar.  The  state  had  the  right  to 
protect  the  lands  of  Ite  dtizeus  against  tres- 
pass by  citizens  of  another  state  by  this  act. 
This  was  but  the  exercise  of  the  police  power. 
We  are  of  the  opinion  that  there  is  in  the 
act  referred  to  (section  7284.  Sand.  A  H.  Dig.) 
no  violation  of  the  constitutional  provlshm  In 
section  2,  art  4,  of  the  ConstKution  of  the 
United  Stetes.  The  dtizena  of  one  stete  have 
no  privilege  or  Immuni^  that  will  protect 
them  in  herdtog,  grazing,  or  permltttog  stock 
to  run  at  large  upon  lands  of  another  of  which 
they  are  nonre^dents,  and  to  which  lands 
they  claim  no  interest,  when  the  exercise  of 
any  such  privilege  is  iwc^blted  by  law. 
"Privileges  and  immunities"  protected  by 
section  2,  art  4,  of  the  GmsUtotlon  of  the 
United  States  do  not  In  our  optolon  todude 
the  privilege  of  hording,  grazing,  m  permit- 
ting stock  to  run  at  large  by  a  dtizra  of  an- 
other state,  to  whose  lands  he  dalms  no  In- 
terest, It  being  protected  by  the  statote  of 
the  latter  state. 

There  is  error  to  the  Judgment  of  the 
court  In  sustaining  the  demurrer  to  the  to- 
dictment  for  which  the  Judgment  is  re- 
versed, and  tile  cause  is  remanded,  with  dl- 
rectioni  to  the  court  below  to  proceed  with 
the  cause. 
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MflAL  et  aL  T.  TOUNO  at  aL 

(Court  of  Appeals  of  Kentaclc7.   June  20,  1903.) 

ELECTIONS— PRIUARIES— LOCAL  GOHUITTBB-> 
AUmORITT— RIQHTS  OF  8TATB  CENTRAL 
COMMITTEE  —  INJUNCTION  ~  OOUttTS  —  JU- 
RISDICTION. 

1.  Wbere,  porsoant  to  a  primary  election 
catted  the  Democratic  committee  of  a  county, 
candidates  had  been  elected  and  Incatred  ex- 
penwi,  and  ballota  printed,  and  the  offlcen  ot 
election  appointed,  tae  state  central  committee 
had  no  authority  to  forbid  the  holding  of  tha 
primary. 

2.  The  action  of  the  chairman  of  the  state 
central  Democratic  committee  in  att^ptlng  to 
remove  a  county  committee  and  appoint  a  new 
one  was  void  for  lack  ot  any  aumorlty  on  hig 
part. 

S.  Bqnite  hat  Jari8dicti«i  to  mcralii  by  lii- 
Jnnction  toe  cbalraum  of  tha  atate  Democratle 
central  committee  from  remoTLoK  a  comity  Dem- 
ocratic committee  and  appointing  a  new,  one, 
and  to  restrain  aneh  sta^  central  committee 
from  unanthorlied  conduct  in  attempting  to  pre- 
Tent  tfaa  holding  of  a  primaij  dectloB  at  tiie 
time  regularly  ued  by  the  ooonty  committee. 

Appeal  f rmn  drcnlt  Court,  Jeffenoa  Comity. 

"Not  to  be  offidtUy  reported." 

Suit  by  one  Neal  and  othera  agftlnst  one 
Young  and  others,  conetltntbiff  the  state  coi- 
tnl  Democratic  committee,  to  restrain  de- 
mdnnta  frcHn  Interf^sg  with  a  primary 
election.  Injunction  granted.  Motion  to  dUh 
solve  Injunction  dented. 

Jno.  L.  Dodd.  X  rr.  0*Keal,  D.  W.  Balrd, 
and  Ghas.  F.  Tayloi;,  for  Neal  and  others. 
Hnmphrey.  Biiniett  &  Humphrey,  for  Yotmg. 
Oea  Aleui^r,  for  WbaUen.  Wallace  &  Mil- 
ler, for  Grubert 

PATNTER,  J.  AH  the  defradanli,  pursu- 
ant to  notices,  apprared  before  me  as  one  of 
the  Judges  of  the  court  of  ai^eals,  end  mov- 
ed  to  dissolve  the  Injunction  granted  by 
Judge  Carutb.  A  primary  election  had  been 
called  for  Hay  28, 19<^,  by  the  regularly  con- 
stituted Democratic  committee  of  Jefferson 
county  and  of  the  dty  of  LoulBTlUe  and  the 
Thirtieth  Judicial  Dlatriet  to  nominate  cir- 
cuit ivAgea,  circuit  clerk,  and  other  offlcers. 
The  committee  had  made  all  the  necessary 
arrangoments  for  holding  the  primary  elec- 
tkKL  The  candldatea  had  been  assessed 
amounts  aggregating  ot«  $4,000  to  pay  the 
exposes  of  the  primary.  The  ballots  had 
been  printed,  and  the  election  offlcers  ap- 
pointed and  sworn.  The  Democratic  state 
central  committee,  without  giving  notice  of 
a  purpose  to  do  so,  on  the  28d  day  of  May 
passed  a  resolution  declaring  the  primary 
thus  called  should  not  be  held  on  the  date 
named,  and,  in  addition  to  that  declaration, 
the  resolution  concluded  in  the  following  lan- 
guage, namely:  "The  chairman  of  this  com- 
mittee is  directed  to  take  all  steps  to  see 
that  this  order  Is  fully  carried  out,  and.  If 
the  committee  which  now  exists  In  the  said 
city  of  Louisville  should  fail  or  refuse  on  or 
before  next  Tuesday  to  comply  with  this  or^ 
der,  then  said  chairman  is  empowered  to  take 
such  steps  as  are  necessary  to  see  that  this 
ortler  Is  carried  out;  and  his  acts  are  hereby 
approved,  and  he  will  report  at  tbe  next 


meeting  of  this  committee  his  acta  in  the 
premises."  The  local  committee  diarged 
with  the  responstbUlty  of  condnctliiK  tbe 
primary  election  refused  to  obey  the  order 
of  tbe  state  central  committee,  and  announ- 
ced its  purpose  to  proceed  wltli  the  primary 
eIectI<Hi.  The  defendant  AlUe  W.  Toang,  be- 
ing chairman  of  tbe  committee,  proceeded 
to  make  an  order  removing  the  principal  pan 
of  the  old  committee,  and  appointed  others 
in  their  places  as  members  of  the  committee. 
Tbe  local  committee  denied  the  right  of  the 
Btete  central  committee  to  prevent  tte  hold- 
ing of  the  primary  and  th(»  right  of  Tonng  to 
remove  members  of  tbe  local  committee  and 
appoint  others  In  their  stead.  This  action 
was  instituted  by  tbe  members  of  ttie  local 
committee  and  certain  of  tbe  candidates  who 
bad  compiled  with  the  rules  tor  the  conduct 
of  tbe  primary  and  had  their  names  printed 
upon  the  ballots  as  candidates  for  eertain  ot- 
flces;  and  an  order  of  Injunction  wse  obtain- 
ed restraining  Toung,  bis  assodatee  and  ap- 
pointees, from  Interferbig  wl^  tbe  holding  of 
tbe  primary  electloB  and  tbe  removal  of  the 
committee. 

The  following  queatkns  an  to  be  dete^ 
mined:  Ftrtt  Did  tbe  sttte  central  eommit- 
tee  have  tiie  antborl^  to  prevent  the  holding 
of  0w  primary  electlo&f  Second.  DldToung. 
by  virtue  of  tbe  resoluHon,  bare  tbe  right 
to  r«nove  m«nben  of  the  looal  committee? 
Third.  Did  the  court  hare  the  Jurisdiction  to 
rflotralu  Yotug  and  Us  associates  from  inter- 
fering with  tha  local  committee  in  tbe  eon- 
duct  of  the  primary  election? 

The  committee  named  was  the  governing 
authority  of  the  Democratic  party  In  Jeffer- 
son county,  and  as  such  was  authorised  to 
call  and  conduct  a  primary  etectkm  for  nom- 
Inattaig  candidates  fbr  Judges  of  the  drralT 
courte  of  the  TUrtleth  Judicial  DMriet  and 
candidates  for  other  offloea.  The  committee 
was  not  required  to  call  a  prlmaiy  Section, 
but  when  it  did  so  tt  subjected  itself  to  the 
operation  of  tbe  primary  election  law.  The 
General  Assembly  thought  It  ^rtae  to  require 
all  primary  electfone  to  be  beld  under  the 
law,  and  for  the  violation  of  ito  provlslonit 
prescribed  penalttes  ot  tbe  same  tiuracter 
as  are  Inflicted  upon  wrongdoeni  for  tbe  vio- 
lation of  tbe  general  election  law.  Tht- 
primary  election  law  Is  a  statnte  law,  the 
same  as  la  the  law  for  tbe  regnlatlon  of  gen- 
eral elections;  the  dlff«ence  In  purpose  be- 
ing Qiat  tbe  former  Is  to  regnhite  the  nom- 
ination of  candidates  for  offlces,  the  latter  to 
regulate  tbe  election  at  which  tbey  are  chos- 
en by  tbe  electors  to  fill  the  offices.  In  Esgas 
V.  Oerwe.  es  S.  W.  487.  this  court  said,  "1: 
seems  reasonably  clear  from  these  provlslnii< 
that  tbe  legislative  Intent  was  to  place  prima- 
ry elections  on  tbe  same  plane  as  tbe  regular 
elections."  When  a  primary  election  hat) 
been  called  hi  tbe  manner  prescribed  by  tbe 
fltetntes,  the  members  of  the  committee  wfao 
called  and  are  required  by  the  law  to  conduct 
It  became  offlcers  of  tiie  law,  and  are  requlr 
ed  to  reiQ>ect  and  enfbree  llie  statutes  enact- 
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ed  for  Oie  regiilatlon  of  primary  deetkmi. 
It  they  refuse  to  perform  a  duly  imposed  by 
law— CM  Inatanee,  refiue  to  place  the  name 
of  a  candidate  on  tbe  ballot— a  mandamui 
will  lie  to  compel  tliem  to  do  so.  Tonng  t. 
Beckham  (Ey.)  72  &  W.  1092.  In  Kagan 
Owwe  the  court  held  that  any  candUlato  had 
the  right  to  have  fala  name  placed  upon  the 
ballot  not  later  timn  16  days  next  preceding 
the  holding  of  the  primary  election  by  com- 
plying with  its  rales:  and  that  the  commit- 
tee did  not  hare  the  right  to  fix  as  a  limit  a 
day  more  than  15  days  before  the  primary 
election  wben  entries  of  names  shall  dose. 
In  that  case  the  court  held  that  a  mandatory 
Injonctlon  would  lie  to  enfwce  the  rights  of 
the  party  who  desired  to  be  a  candidate 
The  relief  soogbt  in  Brown  t.  Bepnblican 
Coonty  Committee  (Ky.)  68  8.  W.  A22,  was 
mme  ooBa>rebentfTe  than  that  adjudged  in 
Ei^an  T.  Oerwe  and  Xonng  t.  Bedtham,  and 
the  court  decided  that  the  action  could  be 
maintained.  The  whole  court  conaidered  the 
Kown  Case  and  tiie  Toung  t.  Beckham  GaBO, 
and  the  opinions  were  onanlmons.  The  court 
of  wpeals  has  not  i«ly  stated  that  a  primary 
election  la  placed  upon  the  plane  of  a  general 
election,  but  that  individual  rights  may  be 
acQulted.  which  will  be  otforced  by  the  es- 
traordlnaiy  lemedtes  of  mandamus  and  In- 
J unction.  If  eonrta  should  compel  the  com- 
mittee iiaviog  duuge  of  a  i«1mary  to  place 
the  names  of  candidates  an  ttie  ballote,  it 
necessarily  follows  they  should  compel  the 
■conmilttee  to  have  the  ballots  printed;  hence 
have  tbsm  dlsttlbntod  for  use.  Suppose  a 
case  where  the  court  has  been  omnpelled  to 
take  the  st^  mentioned  above  snccesstvely. 
Should  the  committee  be  allowed,  by  calling 
oil  the  prima^  Section,  to  dtfeat  the  en- 
forcement of  the  mandates  of  the  court;  and 
destroy  Ie«al  rights  adjudged?  We  tblnk  not. 
If  the  local  committee  whose  duty  It  Is  to 
call  and  conduct  a  primary  cannot  do  so,  cer- 
tainly the  stoto  central  committee,  with  cer- 
tain simerrisory  authority  orer  the  local 
committee,  cannot  destroy  the  rights  acQUlr- 
ed  by  candidates  in  the  primary.  The  preser- 
Tation  of  the  tndlTldual  and  legal  rights  does 
not  depend  upon  the  fact  whether  they  are 
attacked  by  persons  exercising  Inferior  or 
superior  authority.  They  ex  tat  Independent 
of,  and  are  beyond  the  reach  of,  arlAtrary 
power.  The  candidates  had  Incurred  a  large 
expense  connected  with  the  holding  of  the 
primary  election.  Twelve  days  had  dapsed 
after  the  close  of  entries  of  candtdates.  Xo 
candidates,  exsept  those  wbo  had  comirfled 
with  the  regalatlona  of  the  committee  16  days 
before  the  primary,  were  entitled  to  have 
tbelr  names  printed  on  the  ballots  as  candi- 
dates. Thus  under  the  statute  the  number 
of  their  competitors  (whrae  opposition  exist- 
ed) for  the  nominations  were  limited.  In  ad- 
dltl<m  to  tola,  the  ballots  were  printed,  the 
officers  of  election  were  appointed,  and  al- 
most everything  had  b^u  done^  except  the 
casting  of  the  ballots.   If  It  could  be  called 


off  mider  the  drcomstancea,  tt  could  likewise 
be  doie  after  the  ballots  had  been  cast,  but 
before  the  reenlt  was  certifled.  I  am  of  tiie 
•opinion  that  the  candidates  had  acquired 
rights  which  were  beyond  the  power  of  par- 
ty authority  to  destroy  '1^  calling  off  the 
primary  election." 

The  atate  centzal  committee,  by  its  reso- 
lution, did  not,  voK  ^d  it  attenq^t  to,  remove 
the  committee  in  Jefferson  county  and  the 
city  of  Louisville.  If  it  had  the  authority  to 
do  so  (which  I  do  not  decide),  It  did  not  eser- 
else  it  If  tt  had  such  authority,  it  waa  del- 
egated to  it  by  the  Dcanocratic  state  conven- 
tion. That  anttaority  could  not  be  delegated 
to  any  one^  be  he  the  dmlnnan  w  member 
of  tbe  committee.  To  remove  a  committee^ 
If  the  authority  existed,  necessitated  the  ex- 
erdae  of  judgment  and  discretion  of  the  com- 
mittee, not  of  some  one  else.  If  the  state 
central  committee  had  Intended  that  such 
Judgment  or  discretion  and  authority  abonld 
be  aerdsed  by  the  dialrman,  tt  would  have 
given  it  to  blm.  He  Is  not  even  given  a 
vote  at  a  committee  meeting,  except  In '  case 
of  a  tie.  It  therefore  follows  that  the  ac- 
tion of  the  chairman  of  the  state  central 
committee  In  his  attempted  removal  of  the 
old  and  the  appointment  of  a  new  com- 
mittee was  without  anthority,  and  his  action 
was  void.  It  Is  pivpet  to  express  tUs  view, 
because  the  committee  conducting  the  prim- 
ary became  officers  under  the  primary  elec- 
tion law,  and  are  entitled  to  protection  In 
dischsTge  of  their  duties  without  interruption 
or  hindrance  by  tlie  unauthorized  body  which 
was  songht  to  be  cmiBtltute^  for  that  pur^ 
pose  because  the  committee  disregarded  the 
attempt  to  call  off  the  primary. 

It  was  uiged  In  argument  that  the  ques- 
tion hnre  Involved  Is  purely  a  political  one, 
and  that  the  conrte  dionld  not  lake  jurisdic- 
tion of  it  My  answer  Is  that  the  court  of  ap- 
peals has  a  contrary  opinion,  and  in  Eiagan 
V.  Gerwe,  Brown  v.  Republican  Oounty  Com- 
mittee, and  Young  v.  Beckham  has  hdd  that 
tt  had  Jurisdiction  to  enCoroe  Individual  and 
legal  righto.  If  It  were  a  controversy  be- 
tween the  old  committee  and  tbe  members 
claiming  to  be,  unda  the  appointment  of  tbe 
dialrman,  as  to  whidi  was  tbe  r^;alar  com- 
mittee, and  no  other  righta  were  dependent 
upon  the  controversy,  then  it  would  be  a 
purely  poiltical  question,  to  settle  which  the 
courts  would  not  take  Jurisdiction.  When 
elections  were  conducted  under  the  viva  voce 
system,  or  by  ballots  furnished  the  electors 
by  the  candidates  or  tb61r  friends,  no  such 
question  as  is  involved  could  arise.  Since 
the  adoption  of  the  offldal  ballot  system  by 
the  Constitutional  Convention,  since  tbe  leg- 
islative branch  of  the  state  government  pro- 
vided for  the  regulation  of  primary*  elections 
by  law,  questions  Involving  the  legal  rlslits 
of  Individuals  will  arise  for  the  determina- 
tion of  the  courts.  The  necessity  for  such 
adjudications  has  been  placed  upon  the 
courts  by  the  changes  which  have  been  made 
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b7  the  organic  and  statutory  law  ot  the  state. 
However  much  the  courts  desired  to  do  so, 
they  could  not  avoid  the  responsibility  of 
deciding  such  questions,  even  If  perchance 
some  one  should  fall  to  discriminate  t>e- 
tween  political  rights  and  those  legal  rights 
which  aris6  under  the  law,  and  declare  the 
court  was  adjudicating  purely  political  ques- 
tions.  The  Democratic  committee  of  Jeffer- 
son county  and  the  city  of  Louisville,  being 
officers  in  virtue  of  tbe  primary  Section  law, 
were  entitled  to  conduct  tbe  primary  elec- 
tion, and  to  ascertain  and  certify  the  result 
of  it  without  any  interference  or  hindrance 
of  the  defendants.  To  protect  them  In  llie 
exerdse  of  this  right.  Injunction  was  tiie 
proper  remedy.  Poynte  v.  Sbai&elford,  107 
Ky.  556,  64  &  W.  855. 

Tbe  motion  to  dissolve  tbe  injunction  It 
orerruled. 

I  Invited  the  whole  court  to  sit  with  me 
on  the  hearing  of  tbe  motion,  whlcb  it  did. 
&.  majority  of  the  court  concurs  with  me  In 
this  opinion. 


GAROTHBBS  v.  HOLI^MAN. 
(Oourt  of  Civil  Appeals  of  Texas.  June  28, 

1903.) 

JUSTICE  OP  THH  PBACB-PINAL  JUDGMBNT— 
DSTEBHINATION  OP  GROSS-AC- 
TION—APPBAI*. 

1.  Where  an  appeal  was  taken  to  tiie  county 

coart  from  a  justice's  Judsment  which  was  not 
fiual,  the  Coart  of  Civil  Appeals,  on  a  further 
appeal  from  the  county  court,  will  take  ootice 
of  the  county  court's  want  of  jnrlsdictlon,  and 
reverse  its  JadEmeDt,  though  no  objection  for 
want  of  jonsdictioD  was  made  in  Uie  county 
court. 

2.  Where,  fn  an  action  for  rent  before  a  jus- 
tice of  the  peace,  the  tenant  filed  a  cross- 
action  for  damsgea  for  breach  of  contract,  a 
judgment  of  the  justice  sostaining  defendant's 
demurrer  to  the  evidence  and  rendering  judg- 
meiit  for  the  defendant  for  costs,  without  mak- 
ing any  determination  of  the  cross-action,  was 
not  a  final  judgment  anffldent  to  support  an  ap- 
peal to  the  county  court. 

Error  from  Calhoun  County  Court;  IC.  8. 
Hahon,  Judge. 

Action  by  W.  F.  Holloman  against  J.  C. 
Carotbers.  From  a  Judgment  In  fftTor  of 
plaintiff  on  appeal  from  a  Justice's  Judgment 
in  fSTor  of  defoidant,  defendant  brings  er- 
ror. Beversed. 

Dabney  &  Lockett,  for  plaintiff  In  error. 

GARRETT,  C.  J.  Holloman  brought  suit 
In  a  Justice's  court  against  Carotbers  on  a 
claim  for  $11S  rent,  and  took  out  a  distress 
warrant,  which  was  levied  on  cotton  and 
com  grown  on  the  rented  premises.  Tbe  de- 
fendant replevied  the  property,  and  filed  a 
cross-action  for  damages  for  $150  for  a 
breach  of  the  contract.  The  result  of  tbe 
trial  In  the  Justice's  court  Is  shown  by  tbe 
following  entry  upon  the  docket  of  tbe  Jus- 
tice of  tbe  peace:   'On  this  the  17th  day  of 

T 1.  Sea  AppMl  ud  Error,  vol.  X  Cent.  Dig.  1  UTt. 


November,  1902,  came  on  to  be  heard  tUs 
cause,  when  both  plaintiff  and  defendant  ap- 
peared Iti  person  and  by  attomeja,  and  an- 
nounced ready  for  trial,  a  Jury  having  been 
waived  In  said  cause,  when  defendant  en- 
tered a  demurrer  to  sold  evidence,  which  said 
demurrer  was  sustained  by  tbe  contt,  and 
Judgment  entered  In  favor  of  defendant  for 
all  costs  In  this  behalf  expended;  for  which 
execution  may  Issue."  The  plaintiff  appealed 
to  the  county  court,  and  a  trial  there  resulted 
In  favor  of  the  plaintiff  against  the  defend- 
ant for  tbe  sum  of  $81.68,  from  wbidi  the 
defendant  has  come  to  this  court  by  writ  of 
error,  and  asks  that  the  Judgment  of  Out 
court  be  reversed  and  the  cause  dtsmlBsed. 
because  there  was  no  final  Judgment  In  tbe 
Justices  court  fnnn  which  an  appeal  could 
be  had  to  the  coun^  court 

If  there  was  no  final  Judgment  In  tbe  Jus- 
tice's court,  tbe  amieal  to  the  county  «omt 
was  a  nullity,  and  tbe  county  court  did  not 
acquire  Jurisdiction  of  tiie  cause,  and  this 
court  will  take  notice  of  the  want  of  Jnris- 
dictlon  wltiiont  the  necessity  ot  objection 
In  the  county  oonrt  Uncock  r.  Heti,  7  Tex. 
177;  IS  Am.  ft  BIng.  Bncy.  Law,  20.  The 
Judgment  of  tbe  Jnstice^s  court  snstaloed  the 
dCTiurrer  to  the  erldence,  and  adjudged  the 
costs  in  favor  of  the  defendant  This  would 
probably  bare  been  a  good  final  Judgment 
disposing  of  the  plaintiff's  caose  of  actUm  bat 
for  tbe  plea  in  reconvention.  Tbe  Judgment 
did  not  dispose  of  tbe  crossactlon  ezc^t 
that  In  genoal  terms  It  adjudged  the  costs  to 
tbe  defendant  It  has  been  held  that  a  Judg- 
ment Is  not  final  irtMb  does  not  dlspoee  of 
a  crossactkm  or  plea  In  reconventfixi.  Am. 
Road-Machine  Co.  r.  CII7  of  Crockett  fTex. 
Civ.  App.)  4B  S.  W.  251;  Oloptim  r.  Herring 
(Tex.  CIT.  App.)  26  B.  W,.1104;  Tex.  &  Pac. 
Ry.  Oo.  T.  Ft  Worth  Street  By.  Co.,  75  Tex. 
83,  12  a  W.  977. 

The  Judgment  of  tbe  court  below  Is  revera- 
ed,  and  the  cause  vfll  be  remsnded  to  tiie 
county  court  of  Calhoun  county,  with  in- 
structlons  to  dismiss  tbe  ai^eaL  Beversed 
and  remanded. 


TEXAS  &  N.  O.  B.  CO.  t.  PULLEN. 
(Court  of  Civil  Appeals  of  Texas.  Jane  26; 

1903.) 

JIIRT-WBCIAI.  VBNIRB-€OHPBLUNa  SBLBG- 
TION  PROM— POWER  OP  COURT 
-CHAUiBNOBS. 

1.  It  was  oTor  tor  the  court,  aftv  defendant 
had  at  tbe  proper  time  demanded  a  jury  and 
deposited  the  fee  therefor  as  required  by  law. 
to,  without  defendant's  consent  or  knowledge, 
discharge  the  regular  jury  for  the  term,  and 
when  the  case  was  called  for  trial,  two  days 
later,  require  defendant  to  take  a  jury  from  a 
venire  selected  by  the  sheriff  under  tbe  direction 
of  the  court,  or  else  waive  its  ri^t  to  a  jury 
trial;  none  of  the  contingencies  mentioned  in 
Rev.  St  1896,  art.  3150,  having  oecnned. 

2.  Rev.  St.  1895,  art  820^  which  only 
recognizes  as  a  ground  fn-  challenge  to  thr 
array  of  jurors  that  the  ofllcer  summoning  the 
same  acted  corruptly  and  mmmoned  jurors 
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knowD  to  be  prejudiced,  does  not  restrict  tbe 
right  of  a  litigant  to  qaeitioQ  the  power  of  the 
coart  to  order  a  Tenire  to  be  rammooed  by  the 

sheriff,  and  to  subatitate  euch  venire  for  one 
regularly  drawn  by  the  jury  commissioners, 
ADd  which  has  been  duly  sworn  and  impaneled. 

Appeal  from  District  Coart,  Cherokee  Comi- 
ty; Tom  C.  Davis,  Judge. 

Action  by  W.  B.  PnlleD  against  tbe  Texas 
A  Xew  Orleans  Ballroad  Company.  Judg- 
ment tor  plaintiff.  Defendant  appeals.  Be- 
rersed. 

Baker.  Botta,  Baker  ft  Lorett  and  WUlaon, 
Box  &  f^tklnm  for  appellant  Campbell  & 
McMeans  and  Onlnn,  Norman  &  Gnlnn,  for 
appellee. 

PLEASANTS.  J.  This  salt  was  brought 
by  appellee  to  recover  damages  for  Injury  to 
hla  property  allied  to  have  been  caascd  by 
the  constrnction  and  operation  by  appellant 
of  Its  railroad  over  and  along  its  rigbt  of 
way  and  across  Bolton  street,  In  tbe  town 
of  JacksMiTllle,  in  Cherokee  county;  said 
right  of  way  and  street  being  adjacent  to 
appellee's  proper^.  By  agreement  of  tbe  par- 
ties, and  with  the  consent  of  the  judge,  tbe 
case  was  set  for  trial  In  tbe  court  below  on 
Thursday  of  the  second  week  of  the  term  of 
court.  For  this  week  ot  the  term  a  venire 
had  been  regularly  drawn  by  jury  oommla- 
Btoners,  and  on  Monday  of  said  week  appeared 
and  were  sworn  and  Impaneled  as  the  regu- 
lar venire  for  said  week.  Appellant  had  at 
the  proper  time  demanded  a  Jury  and  de- 
posited the  fee  therefor  as  required  by  law. 
On  Tuesday  ot  said  week,  without  the  con- 
sent or  knowledge  of  appellant,  the  court 
discharged  said  jury  for  tbe  term,  and,  when 
this  case  was  called,  for  trial  on  Thursday, 
required  the  appellant  to  take  a  jury  fram  a 
venire  selected  by  tbe  sheriff  under  the  di- 
rection of  the  court,  or  else  waive  Its  rlglit 
to  a  trial  by  jury.  The  appellant  objected  to 
this  action  of  tbe  coart,  moved  to  quash  the 
venire  summoned  by  the  sheriff,  and,  said 
motion  having  been  overruled,  tendered  a 
proper  bill  of  exceptions  to  said  proceedings, 
which  was  allowed  and  signed  by  the  trial 
Judge. 

One  of  tbe  objects  sought  to  be  attained 
by  our  statutes  directing  the  manner  in 
wbicta  juries  shall  be  selected  Is  to  secure 
jurors  who  are  free  from  local  preju-lice  and 
Influence;  and,  as  conducive  to  this  result, 
the  statutes  provide  that  Jurors  shall  be  se- 
lected by  jury  commissioners  appointed  by 
the  court,  and  taken  from  different  portions 
of  the  county,  and  that  the  commissioners 
thus  appointed  shall  select  citizens  of  differ- 
ent pc^ons  of  the  county  to  serve  as  jurors. 
From  the  very  nature  of  things,  this  result 
cannot  be  so  easily  obtained  when  the  selec- 
tion ot  jurors  Is  left  to  the  sheriff  or  other 
officer  appointed  by  the  court.  The  time 
mually  allowed  such  officer  to  select  and 
aiuumon  a  venire  Is  not  sufficient  to  enable 
blm  to  select  them  from  different  portions 


ot  tbe  county.  In  addition  to  this,  he  has 
not  the  means  and  opportunity  of  ascertain- 
ing the  persons  best  qualified  to  serve  as  Ja- 
rors  that  are  afforded  Jury  oommlssloners 
appointed  under  the  provisions  of  the  jury 
law.  The  right  thus  conferred  upon  litigants 
to  have  their  cases  tried  by  Juries  selected 
in  the  manner  directed  by  law  Is  a  snbstan- 
tlal,  valuable  right,  of  which  they  cannot  be 
arbitrarily  deprived.  The  statute  does  not 
wholly  deprive  courts  of  the  power  to  caus" 
Jurors  to  be  selected  and  summoned  by  its 
officers,  but,  recognizing  the  evils  which  re- 
salt  from  the  selection  of  Juries  In  this  way, 
it  provides  for  their  selection  by  jury  com- 
missioners,  and  only  autborlEes  courts  to 
have  Juries  selected  otherwise  than  by  com- 
missioners appointed  for  that  purpose  when 
from  any  cause  such  commissioners  have  not 
been  appointed  at  the  time  prescribed  by 
law,  or  have  tailed  to  select  Jurors  as  re- 
quired, or  the  panels  selected  have  been  set 
aside,  or  tbe  list  of  Jurors  so  selected  has 
been  "lost  or  destroyed.  Rev,  St.  1895,  art. 
S150.  None  of  the  contingencies  mentioned 
In  this  statute  having  occurred,  we  think 
the  court  below  had  no  power  to  force  the 
appellant  to  try  its  case  before  a  Jury  not 
selected  in  the  manner  prescribed  by  the  stat- 
ute. 

Appellee  contends  that  appellant's  motion 
to  quash  the  venire  summoned  by  the  sheriff 
was  properly  overruled,  because  the  on^y 
ground  recognized  in  the  statute  for  a  chal- 
lenge to  the  array  of  jurors  Is  that  the  officer 
summoning  same  acted  corruptly,  and  wlll- 
tully  summoned  Jarors  known  to  be  preju- 
diced, and  tbe  motion  to  quash  made  by  ap- 
pellant was  not  based  on  this  ground.  Rev. 
St  1895,  art.  3202.  This  article  of  tbe  statute 
only  applies  to  venires  which  have  been  sum- 
moned by  the  sheriff  under  a  valid  order  of 
the  court,  and  does  not  restrict  the  right  of 
the  litigant  to  question  tbe  power  of  the  court 
to  order  a  venire  to  be  summoned  by  the 
sheriff,  and  to  substitute  such  venire  for  one 
regularly  drawn  by  jury  commissioners,  and 
which  had  been  duly  sworn  and  Impaneled. 
Bxcept  in  tbe  contingencies  mentioned  In  ar- 
ticle 3160,  or  when  the  parties  to  a  suit  have 
knowingly  agreed  to  set  their  case  for  trial 
at  a  day  of  the  term  when  no  regular  venire 
drawn  by  jury  commissioners  la  pros-^nt,  and 
have  thus  waived  their  right  to  a  trial  by 
such  venire,  such  right  cannot  be  disregarded 
by  the  courts. 
In  bis  quallflcatlon  of  the  bill  of  excep- 
!  tlons,  tbe  trial  court  states  as  his  reason  for 
I  the  discharge  of  the  regular  venire  that  the 
business  of  the  court  did  not  require  the  at- 
tendance of  said  venire  on  Tuesday  and  Wed- 
nesday, and,  this  case  being  set  for  Thurs- 
day, he  did  not  desire  to  keep  the  jury  In 
attendance  during  tbe  two  days  in  which 
their  services  were  not  needed.  We  think  it 
clear  that,  upon  the  facts  shown  in  the  hV.\ 
of  exceptions,  the  action  of  the  cotirt  In  t>^r 
dug  an>^ant  to  a  trial  by  a  iurj  selected 
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by  tlie  sheriff  mu  imaatb(»rl>«d,  and  reqolrM 
a  leTenal  at  fbe  judgment 

Tbe  qoeattoii  pEeemted  In  tbe  aecond,  tblid, 
and  fourth '  asalgnmenta  of  error  has  been 
determined  adversely  to  appdlant's  oonten' 
tton  In  the  case  ot  Railroad  Goi.  t.  Bddlngs, 
70  8.  W.  88,  decided  by  tbis  court  In  ac- 
cordance with  tbe  doctrine  announced  in  tiiat 
v:ase,  none  of  these  asslgnmentft  can  be  rj»- 
tained.  Tbe  remalntns  aasignments  will  not 
be  oonsidered,  aa  they  raise  fmly  the  question 
of  excesaivenesa  In  the  radlet;  and,  in  view 
of  another  trial  of  the  case,  It  Is  not  proper 
for  as  to  diacusa  or  pasa  on  the  wiOenob  nvon 
thia  issue. 

For  tbe  error  of  the  oovart  ta  depriving 
pellant  of  tbe  rl^t  to  a  trial  1^  a  jury  se- 
lected In  tiie  manner  prescribed  by  law,  fbe 
jndgmmt  Is  reversed  and  the  cause  ronand- 
ed.   Berersed  and  remanded. 


BISHOP  V.  GULF.  COLORADO  &  8.  F.  BY. 
CO. 

(Court  of  Civil  Appeals  of  Texas.  Jane  18, 
1803.) 

RAILROABS-rSNCES— INJUBT  TO  TRAVBLBB— 
LIABILITY— PLBADINQ. 

1.  In  au  action  against  a  railroad  for  injuries 
sastalned  by  plaintiff  owing  to  his  haTing  ac- 
cidently  riddoi  into  a  barbed-wire  fence  erected 
by  defendant,  an  averment  in  tbe  petition  that 
it  was  built  withiu  50  feet  of  defendant's  track 
warranted  an  inference  that  it  inclosed  the 
right  of  way. 

2.  The  construction  of  a  barbed-wire  fence  by 
a  railroad  on  its  own  laud  near  a  road  was  not 
unliiwful.  and  hence  it  wag  not  liable  for  in- 
juries sustained  by  one  accidentally  riding  Into 
It. 

3.  A  railroad  which  has  erected  a  barbed- 
wire  fence  on  its  right  of  way  is  not  required 
to  clear  underbrush,  etc.,  from  along  the  line 
of  the  fence,  in  order  that  it  may  be  teadily 
seen  by  travelers  on  an  adjacent  highway. 

4.  Where  the  course  of  a  road  has  been  chan- 
ged so  that  the  old  road  at  the  point  of  diver- 
gence leads  within  a  railroad's  right  of  way,  and 
there  to  a  fence  erected  by  the  railroad  on  Its 
right  of  way  between  the  two  roads,  the  rail- 
road is  not  liable  to  one  injured  by  follow- 
ing the  old  road  and  accidently  riding  into  the 
fence,  on  the  theory  that  It  should  hare  erected 
a  barrier  to  prevent  access  to  tbe  right  of  way. 

5.  In  an  action  against  a  railroad  for  Injo- 
rics  sustained  by  traveler  on  a  road  owing  to 
his  baring  ridden  into  a  barbed-wire  fence,  an 
allegation  of  the  petition  that  the  land  had  been 
for  a  long  time  noinclosed,  and  entered  by  the 
public  generally,  showed  no  prescriptive  right 
of  way  in  tbe  public. 

Appeal  from  District  Court,  Montgomery 
County;  L.  B.  Hi^htower,  Judge. 

Action  by  W.  H.  Bishop  against  the  Gulf, 
Colorado  &  Santa  Railway  Company. 
From  a  Judgment  for  defendant  sustaining  a 
demurrer  to  the  petition,  plalnttlT  appeals. 
Affirmed. 

C.  M.  McKInnon  and  J.  Llewellyn,  for  ap- 
pellant F  J.  &  R.  C.  Duff  and  J.  W.  Tenr. 
for  appellee. 

GABRKTT,  a  J.  This  action  was  brought 
by  W.  H.  Blsbw  against  the  OiUf,  Golomdo 


ft  Santa  F«  BaOtray  CSompany  to  reeover 
damages  for  peraonal  injnriea  recetred  by 

tbe  plaintiff  tnm  ecnzdng  In  eartaet  wftb  a 
barbed- wire  fence  constructed  by  the  defend- 
ant along  its  right  oC  way.  When  flie  cause 
came  up  fOT  trial,  a  general  demurrer  to  tbe 
petition  was  suatahied  Xny  Hie  court,  and  Judg- 
ment was  rendo-ed  In  favor  of  tlw  defend- 
ant 

The  fence  was  alleged  to  be  five  yards 
south  of  and  paraUel  with  the  irabHc  road 
running  from  near  the  San  Jacinto  river  to 
Campbell's  Mill,  and  to  have  come  to  an 
abrupt  end  near  tiie  min  In  a  thicket  of  trees 
and  nnderlmish,  which  obscured  It  frofn  tbe 
view  of  persons  traveling  alongside  tbere- 
of;  that  It  crosaed  and  changed  the  pabUc 
road  80  that  the  road  branched  off  from  the 
direction  it  had  tormerty  nm  at  a  point  S5 
yards  from  the  end  of  the  fence,  and  ran 
alongside  oi,  paralM  to,  and  south  ot  and 
five  yards  distant  ther^nn.  It  ma  diown 
that  near  the  ottwr  end  towarib  ttie  river 
the  fence  was  built  acron  the  road,  and 
connected  with  a  catte  guard;  that  the  pub- 
lic road  south  of  the  fence  was  new  and  In- 
distinct and  the  old  road  north  of  the  foiee 
was  plato  and  distinct;  that  while  ^aintUt 
was  riding  with  a  companion  from  tbe  di- 
rection of  Campbeirs  Mitt  going  east  be,  be- 
ing unacquainted  wHh  the  roads,  by  mistake 
followed  the  old  road,  and  passed  the  end  of 
the  fence  to  the  north  th«eof,  when  he  ob- 
served the  companion  with  whom  be  was 
traveling  in  anothM-  road,  and,  taming  rtiarp- 
ly  to  tbe  right  endeavored  to  )otn  him.  but 
rode  against  the  fence  to  the  underbrush, 
which,  by  tbe  nae  of  reasonable  care,  he 
could  not  discover,  and  was  Injured.  It  was 
alleged  that  the  defmdant  n^lU^ntly  Called 
to  mark  the  change  of  location  of  the  road 
by  tbe  use  of  brush  or  otherwise,  or  to  dear 
the  undergrowth  away  from  the  fence  so 
that  It  could  be  seen,  or  to  erect  the  fence 
with  a  plank  so  tbat  it  could  be  seen  by  per- 
sons approachtog;  that  tbe  land  upon  which 
the  fence  was  built  had  been  tor  a  long  time 
prior  to  the  time  of  tbe  bijnry  open  and  on- 
inclosed,  and  frequently  entored  upon  by  tbe 
public  generally,  which  foct  together  with 
use  of  part  of  the  same  as  a  pabbe  rood, 
was  known  to  the  defendant  tts  servants  and 
agents.  The  fence  was  not  built  upon  the 
public  road.  The  petition  allegee  that  it  wa< 
built  along,  and  Ave  yards  south  of,  tbe  pub- 
lic road.  There  is  an  averment  In  tbe  peti 
tton  ttiat  tb6  fence  was  buHt  within  &0  feet 
of  tbe  defendant's  railroad  track,  from  which 
It  may  be  Inferred  that  tbe  fence  ccKuplaln- 
ed  of  Incloaed  the  defendant's  r^t  of  way. 
l^ere  is  no  averment  that  tbe  road  followed 
by  the  plaintiff  when  be  went  to  flie  north 
of  the  fence  to^e  the  right  of  way  wms* 
ever  tbe  pubUc  road,  or  tbat.  if  it  ever  was. 
that  it  bad  not  been  changed.  The  con- 
stmctlon  of  tbe  fence  was  not  unlawful. 
Worthingtoa  v.  Wade,  82  Tex.  28,  17  & 
920;  Galverton  Land  On.  T.  ]>vy  (Tec  Civ. 
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App.)  80  S.  W.  504.  The  fence  was  on  the 
defendanfi  own  land,  and  It  ^i^'not  requir- 
ed to  clear  tbe  line  so  that  the  fence  could 
readily  be  dtscovered.  Nor  was  tlie  defend- 
ant required  to  erect  a  brush  or  other  barrier 
to  prevent  the  plaintiff  and  others  from  going 
Inside  the  right  of  way.  It  could  not  antici- 
pate that  the  plaintiff,  when  he  discovered 
that  be  was  off  the  road,  would  ride  .Into  the 
fence  and  be  Injured.  No  prescriptive  right 
of  way  Is  shown  by  the  STerment  as  to  the 
use  of  the  road  by  the  public,  even  if  the 
plaintiff  had  been  going  along  the  road  when 
Injured.  Cunningham  t.  San  Saba  Co.  (T^ 
ClT.  App.)  20  S.  W.  911.  No  cause  of  action 
was  alleged,  and  Ite  jadgmait  wtU  ha  af- 
Brmed. 
Affirmed. 


FIBST  NAT.  BANK  07  FLATONIA  t. 
VALBNTA^et  aL 

(Court  of  CiTfl  Appeals  of  Texaa  Jaae  Ift 

1908.) 

TBN1TE--J0INDMR  Of  CULUBBS  OF  ACTION-^. 
DIVIDUAL  AND  TIDUCIART  OAPACITT. 

1.  When  there  are  dlstluct  caoses  of  tctloD 
of  such  a  nature  that  they  may  be  joined  la  the 
same  salt,  venae  as  to  oue  of  them  will  confer 
venae  as  to  the  other. 

2.  The  payee  of  notes  given  by  a  firm,  and 
secured  by  Hens  on  the  firm  property  and  by  cer- 
tain stock  belonging  to  oue  of  the  partners,  after 
the  death  of  the  latter  partner  sued  the  lurvlv- 
ing  partner  and  the  widow  of  the  deceased  part- 
ner to  foreclose  the  liens,  and  aonght  to  subject 
to  payment  of  the  claim  the  proceeds  of  poIicUi 
on  the  life  of  the  dece&aed  partner  collected  by 
bis  widow,  which  policies,  it  was  alleged,  had 
been  secnred  with  moDeye  belonging  to  the 
&nn,  on  the  understanding  between  the  part- 
ners that  they  should  stand  as  security  for  the 
debta  in  question.  The  snrviving  partner  joined 
in  a  croes^bill  asking  the  same  relief  as  to  the 
policies.  UeU,  that  the  action  against  the  wid- 
ow of  the  surviving  partner  to  recover  the  in- 
surance could  not  be  joined  In  the  suit  to  fore- 
close the  Hens. 

Appeal  from  District  Court;  Fayette  Coun- 
ty; I*  W.  Moore,  Judge. 

Action  by  the  First  National  Bank  of  Fla- 
tonla  against  Caroline  Valenta  and  another. 
From  a  Judgment  sustaining  Caroline  Tal- 
enta'8  plea  of  privilege,  and  dismissing  so 
much  of  plaintiffs  cause  of  action  and  the 
cross-bill  of  defendant  Kublana  as  sought 
recover;  tnm  Oftroline  Valenta.  plaintiff  ap- 
IpealB.  Affirmed. 

Browa,  Lane  &  Garwood,  for  appellant 

Robwm  ft  Dnncanr  for  appellees. 

OABRKTT,  C.  J.  This  was  an  action  of 
debt  and  foreclosure,  as  well  as  to  subject 
to  plaintiff's  demand  the  proceeds  of  certain 
life  Insurance  policies.  It  was  brought  la  the 
district  court  of  Fayette  county  by  the  First 
Notional  Bank  of  Flatonia  against  Albert 
Knbiana,  who  was  alleged  to  be  a  resident 
of  Fayette  county,  and  Caroline  Valenta, 
who  was  alleged  to  be  a  resident  of  the  coun- 
ty  of  Lavaca.   The  petition  alleged  that  on 


or  abont  May  6,  1899,  the  defendant  Albert 
Knbiana  and  John  Valuta,  tben  deceased, 
formed  a  copartnership  under  the  firm  name 
of  J.  Valenta  A  Co.  for  the  purpose  of  con- 
ducting a  cotton  seed  oil  mill  business  at 
Flatonia,  a  town  in  Fayette  county,  and  that 
the  said  John  Valenta  died  abont  June  1, 
1902,  and  left  the  said  Caroline  Valenta  as  his 
survlTlng  wife;  that  during  the  continuance 
of  such  partnership  the  said  firm  of  J.  Val- 
enta &  Gb.  made,  executed,  and  delivered  to- 
plaintiff  several  notes,  described  in  its  peti- 
tion, for  the  aggregate  sum  of  $34,281.70, 
principal  and  Interest.  Said  petition  alleges 
that  plaintiff  holds  and  owns  liens  on  cer- 
tain property  of  J.  Valenta  &  Co.,  situated 
In  Fayette  county,  Tex.,  given  to  sectire 
the  payment  of  said  notes,  and  that  J.  Va- 
lenta deposited  with  and  placed  in  possession 
of  plaintiff  at  Its  office  In  Fayette  county 
certain  shares  of  stock  of  the  Shiner  Oil  Mill 
Company,  for  the  purpose  of  further  secnr- 
Ing  the  payment  of  said  notes.  Plaintiff 
prayed  for  Judgment  against  A.  Kublana,  as 
the  sole  survivor  of  the  firm  of  J.  Valenta  A 
Go.  for  the  sum  found  to  be  due  on  said  notes, 
for  Judgment  against  both  defendants,  *A. 
Kublana  and  Caroline  Valenta  foreclosing  Its 
lien  on  the  property  of  J.  Valenta  &  Co.  upon 
which  It  held  liens,  as  aforesaid,  for  judg- 
ment against  defendant  Caroline  Valenta 
foreclosing  its  lien  on  the  shares  of  stock  of 
the  Shiner  Oil  Mill  Company,  placed  with 
plaintiff  by  her  deceased  husband,  J.  Valenta. 
as  aforesaid.  The  petition  further  alleged 
that  on  the  Ist  of  January,  1900,  J.  Valenta 
ft  Co.  and  both  the  members  of  said  firm  were 
Insolvent,  and  that  the  property  owned  by 
all  of  them  was  insufficient  to  pay  plalntifTs 
debt,  and  that  they  remained  In  such  insolv- 
ent condition  up  to  the  date  of  the  death  of 
the  said  J.  Valenta,  and  that  while  in  such 
Inaolvent  condition,  which  said  condiUons 
were  known  to  both  J.  Valenta  and  his  wife, 
defendant  Caroline  Valenta,  he,  the  said  J. 
Valenta,  took  possession  of  large  stuns  of 
money,  the  funds  of  the  firm  of  J.  Vatenta 
&  Co.,  with  the  understanding  and  agreement 
with  A.  Kublana,  his  partner,  that  the  same 
was  to  be  nsed  in  the  payment  of  premiums 
on  certain  Insurance  policies,  which  he  was 
to  cause  to  be  issued  upon  his  life  for  the  use 
and  benefit  of  the  firm  of  J.  Valenta  ft  Co.  In 
the  payment  of  the  debts  due  by  said  firm; 
ttiat  he  did  cause  the  three  policies  described 
in  said  petition  to  be  issued  on  his  life,  and 
that  he  did  pay  the  premiums  due  thereon, 
out  of  the  ftmds  of  said  firm  of  J.  Valenta 
ft  Co.  so  obtained  by  blm  as  aforesaid,  but. 
Instead  of  causing  said  policies  to  be  madr- 
payable  to  said  firm,  be,  the  said  J.  Valenta, 
acting  with  knowledge  and  advice  of  bis 
wife,  the  defendant  Caroline  Valenta,  for  the 
purpose  of  diverting  the  funds  so  taken  and 
nsed  in  paying  the  premiums  on  said  policies, 
and  the  proceeds  which  would  arise  from  said 
policies,  from  the  assets  of  the  firm  of  J. 
Valenta  ft  Co^  and  to  fraudulently  make- 
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tbem  tlie  property  of  tbe  said  GaroUne  Va- 
lenU,  caused  said  policies  to  be  made  pay- 
able to  the  defendant  Caroline  Valenta;  that 
tlM  said  Caroline  Valraita  collected  tbe  money 
dne  on  said  poUdea,  and  is  claiming  the  same 
as  her  own  property,  and  refuses  to  pay  the 
same,  or  any  portion  thereof,  over  to  J.  Va- 
lenta &  Co.  or  to  idaintifl;  that  said  money 
arising  from  tbe  collection  of  said  policies  is 
and  -n-OB  the  property  of  J.  Valenta  &  Co.; 
and  that  since  the  death  of  the  said  J.  Va- 
leiita  the  defendant  A.  Knbtana  has  assigned 
and  trunsferred  said  proceeds  to  this  plain- 
tiff, it  being  the  sole  and  only  creditor  of  the 
Arm  of  3.  Valenta  &  Co.  Plaintiff,  in  ItB  pe- 
tition, prays  for  Judgment  i^alnst  the  de- 
fendant Caroline  Valenta  for  the  proceeds  of 
said  policies,  which  It  alleles  was  the  prop- 
erty and  funds  of  J.  Valenta  &  Co.,  and 
which  was  transferred  to  it  by  the  said  A. 
Kubiana,  to  be  applied  as  a  payment  on  the 
debt  due  to  It  by  3.  Valenta  &  Co.  On  the 
12tb  day  of  November,  1902,  the  defendant 
A.  Kubiana  filed  his  original  answer  in  said 
cause,  and  confessed  and  asserted  that  tbe 
natters  and  things  alleged  in  plaintiff's  pe- 
tition were  in  every  way  true,  and  prayed 
that  tbe  moneys  collected  by  tlie  defendant 
Caroline  Valenta  on  said  Insurance  policies 
be  decreed  to  be  partnership  aMsets  of  tbe 
firm  of  J.  Valenta  &  Co.,  and  that  tbe  Judg- 
ment In  said  cause  be  so  framed  that  It  will 
require  that  such  assets  be  first  collected  and 
applied  as  a  payment  upon  the  debt  due 
plaintiff  by  3.  Valenta  A  Co.,  before  the  real 
property  belonging  to  said  firm  ^lonld  be 
sold  to  satisfy  said  Judgment  On  the  8th 
day  of  November,  1902,  defendant  Ourollne 
Valenta  filed  ber  plea  of  personal  prlvUe^ 
to  be  sued  in  the  county  of  her  residence,  as 
to  so  much  of  plaintiff's  cause  as  sought  to 
recover  a  Judgment  against  her  individually. 
Both  the  plaintiff  and  tbe  defendant  Ku- 
biana resisted  tbe  defendant  Caroline  Va- 
lento'a  plea  of  privily.  When  tSie  cause 
was  called  fOr  trial  it  was  admitted  that  tbe 
defendant  Caroline  Valenta  resided  In  La- 
vaca comity,  and  had  resided  In  said  county 
continuously  since  1806.  and  that  she  had 
not  during  said  time  resided  In  Fayette  coun- 
ty. Tbe  court  sustained  the  plea  of  privi- 
lege,  and  diBmlssed  so  much  ot  the  plalntilFs 
cause  of  action  and  tbe  cross-tdll  of  the  de- 
fendant Kubiana  as  sought  a  recovery  from 
tbe  defendant  Caroline  Valenta  of  the  money 
collected  by  ber  upon  the  Insurance  policies. 
Upon  evidence  the  court  rendered  Judgment 
In  favor  of  plaintiff  against  both  of  the  de- 
fendants upon  the  other  issues. 

In  order  to  aTOld  a  multiplicity  of  suits, 
causes  of  action  in  fiivor  of  the  same  plain- 
tiff afi^iust  the  same  defendant  in  the  same 
cipncity  may  be  joined  so  as  to  contet  venue, 
for  a  cause  not  otherwise  suable  in  the  coun- 
ty where  the  suit  la  brought,  when  one  of 
giicb  causes  may  be  sued  In  that  county. 
Thus  It  has  been  held  that  In  a  suit  upon  a 
note  made  payable  in  a  county  other  than 


the  county  of  the  d^endanf  s  residenee  Miere 
may  be  Joine^  another  note,  not  made  pay-  j 
able  In  that  county,  tx  an  open  neconnt,  or 
other  causes  of  action  that  may  be  Joined 
vrith  the  cause  that  gives  voius.  3f  cKaugh- 
an  T.  Kellett-Cbattaam  Mach.  Co.  (Tex.  Civ. 
App.)  67  8.  W.  808;  Mlddlebrook  V.  Hfg.  Go^ 
86  Tex.  706,  26  S.  W.  835;  Townes  on  Texas 
Pleadii«,  147  «t  seq.  When  there  are  two 
or  more  distinct  causes  of  action,  of  such  a 
nature  as  that  they  may  be  Joined  togethei 
In  the  nme  suit,  venue  as  to  one  of  them 
will  confer  venue  aa  to  iha  other  eausoB.  Tbe 
right  to  sue  Caroline  Valenta  In  tbe  district 
court  of  F^ette  county  tax  the  recovery  of 
the  money  collected  on  the  insurance  policies 
depends  iqion  the  right  to  Join  such  cause  of 
action  with  the  cause  of  action  for  the  fore- 
closure of  the  liens  by  which  the  notes  of 
the  plaintiff  against  the  firm  of  J.  Valenta 
&  Oo.  were  secured.  Venue  of  the  suit  as  t» 
Caroline  Val^ita  was  obtained  in  tbe  cau^e 
of  action  against  bir,  in  ber  capacity  as  the 
surviving  wife  of  John  Valenta,  to  foreclose 
the  vendor's  lien  of  the  notes  given  by^  John 
Valenta  and  Albert  Kubiana  for  tbe  land 
and  improvements  conveyed  to  them  by  the 
plaintiff;  and  made  payable  at  Flatonia.  in 
Fayette  county,  and  to  foreclose  the  lien  upon 
the  Shiner  OllmlU  stock  beloni^  to  John 
Valento,  and  attached  as  securitT  to  ottaer 
notes  executed  to  the  plaintiff  by  J.  Valenta 
&  Oo^  also  payable  at  Flatonia,  in  Fayette 
county.  To  ttieae  canaea  of  actton,  to  her 
capacity  as  the  surviving  wife  ot  J<dm  Va- 
lenta, she  was  a  proiter  party;  and  venue  was 
conferred,  as  to  hn,  both  by  tbe  UuA  that 
the  notes  were  payable  In  Fayette  eonuty. 
and  that  her  codefendant,  Kubiana.  resided 
In  said  county.  But  wlQi  these  causes  of 
actiai  against  Albwt  KnUana,  fw  a  personal 
Judgmoit  and  foreclosure,  and  OaroUne  Va- 
lenta. as  the  surviving  wife  of  John  Yoloita, 
to  foreclose  her  Interest  as  meh  In  tiie 
property  to  which  the  Ueu  attadied,  and 
not  to  obtain  any  personal  Judgment  against 
her,  the  plaintiff  and  her  codefendant,  Kn- 
biaua,  who  turns  against  her  and  Joins  It 
seek  to  Join  a  personal  action  against  Caro- 
line Valenta  for  the  conversion  of  the  pro- 
ceeds of  certain  tosurance  policies;  which  it 
was  alleged  were  made  payable  to  her  to 
fraud  of  the  rights  ot  Albert  Ktdilana  and  of 
the  platotiff,  as  tbe  BtH»  creditor  of  the  firm 
of  J. .  Valenta  A  Go.  A  canae  action 
against  a  party  to  his  individual  capacity 
cannot  be  Jotoed  with  one  against  him  in  a 
fldudaiy  capacity.  Thompson  v.  Bohannon. 
88  Tex.  211;  Townes  on  Tex.  Reading,  supra. 
It  is  sought  to  Joto  witti  causes  of  action 
for  debt  and  foredosure  of  Hens  by  m  plain- 
tiff against  two  parties,  one  of  whom  Is  sued 
In  her  capacity  as  survlvtog  wife,  and  against 
whom  no  Judgment  Is  sought  to  ber  indirid- 
oal  capacity,  an  action  of  tort  by  the  plain- 
tiff Joined,  by  one  of  tbe  defendants,  who 
becomes  plalntifl  by  a  crosa^l.  against  tlM 
other  defendant  In  ber  individual  capacity. 
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for  the  alleged  fraudulent  conTemlon  of  the 
proceeds  of  insurauce  policies  upon  the  life 
of  the  deceased  husband  of  the  remaining 
defendant.  Sn^  cansee  of  action  cannot  be 
Joined.  From  the  allegations  of  the  peti- 
tion setting  ont  the  several  causes  of  action, 
and  the  admitted  facts  as  to  the  residence 
of  the  defendant  Oarollne  Valenta,  It  ap> 
pears  that  the  district  conrt  of  Fayette  coun- 
ty did  not  have  Jurisdiction  over  her  person 
In  the  cause  sought  to  be  set  up  against  her 
individually  for  the  recovery  of  the  proceeds 
of  the  Insurance  policies,  and  the  court  did 
not  err  in  sustaining  the  plea  of  privilege.  It 
Is  not  necessary  to  Inquire  whether  under 
the  facts  alleged  a  cause  of  action  was 
shown  against  Caroline  Valenta  for  the  re- 
covery of  the  money. 

The  Judgment  of  the  court  below  will  be 
affirmed.  Affirmed. 


COLYAR  V.  WHBBLER  et  al. 
(Supreme  Oourt  of  Tennessee.  July  24,  1903.) 

HTTSBAND  AND  WIFE-POST-PTUPTIAL  SETTLB- 
MENT  — ACTIVE  TRUST  — WIFE'S  BBPARATB 
ESTATE  —  MORTQAOBS  —  JOINDER  BT  TRUS- 
TEE. 

1.  Where,  by  a  post-nuptial  settlemoit,  ■ 
husband  aod  wife  conveyed  to  a  trnstee  alt  of 
the  wife's  property,  reciting  that  the  purpose 
of  the  deed  was  that  the  trustee  might  hold  the 
le^al  title  for  the  wife's  sole  and  separate  use, 
with  the  absolute  right  of  diEposition  as  she 
might  choose  on  consultation  with  said  trus- 
tee, such  conveyance  created  an  active  trust, 
and  imposed  on  the  trustee  the  doty  of  pre- 
Rervlng  the  property  for  the  wife's  separate  ase 
during  coverture. 

2.  Where  a  married  woman's  property  was 
nmreyed  to  a  trustee  to  hold  tbe  legal  title 
for  her  sole  and  separate  use,  with  the  absolute 
right  of  disposition  as  she  might  <^oose  on 
consultation  with  said  trustee,  tbe  provision  re- 
quiring consultation  was  equivalent  to  a  re- 
quirement of  the  consent  of  the  trustee,  to  be 
evidenced  by  his  signature  to  the  convej- 
uuce,  and  hence  mortgages  executed  by  the  wife 
and  her  husband  without  tbe  trustee's  consent, 
and  in  which  he  did  not  join,  were  void. 

Appeal  from  Chancery  Court,  Wilson  Coun- 
ty; J.  S.  Gribble,  Chancellor. 

Suit  by  SalUe  S.  Colyor,  by  her  next  friend, 
ngalnst  T.  C.  Wheeler  and  others,  to  set  aside 
ft  conveyance  of  certain  land.  From  a  judg- 
ment In  favor  of  defendants,  affirmed  by  the 
Court  of  Chancery  Appeals,  complainant  ap- 
peals. Reversed. 

McClain  &  McClaln,  for  appellant  Colyar. 
N.  G.  Robertson  and  J.  G.  Sanders,  for  appd- 
lee  Wheeler  and  others. 

McALISTER,  J.  The  validity  of  defend- 
ants* title  to  the  real  estate  in  controversy 
depends  upon  the  character  of  tbe  following 
post-nuptial  settlement,  namely: 

"We,  A.  S.  Colyar.  Jr.,  and  his  wife,  Sallle 
S.  Soohy,  both  of  the  County  of  Wilson  and 
State  of  Tennessee,  In  consideration  of  a 
marriage  between  them,  celebrated  on  the 
20th  April,  1891,  and  In  consideration  of  ante- 
nuptial agreement  entered  into  verbally  and 
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by  correspondence,  do  now  make  and  ent^ 
into  this  mutual  contract,  to  wit: 

"We  appoint  Daniel  J.  Rurton,  trustee  for 
the  said  Sallle  S.  Oolyar,  and  hereby  convey 
to  him  in  trust  for  the  purposes  of  this  deed, 
all  of  the  following  described  property,  none 
of  which  has  be«i  reduced  to  the  possession 
of  tbe  said  A.  S.  Colyar,  Jr.,  to-wit: 

"The  said  Sallle  S.  Colyar's  (interest)  in 
what  Is  known  as  the  home  place  in  Wilson 
County,  Tennessee,  on  which  her  mother 
Uves,  and  on  which  she  now  reddes,  to- 
gether with  all  the  stock  on  the  farm  that 
belongs  to  the  said  Sallle  S.  Colyar;  also  any 
other  personal  property  which  she  now  has 
or  may  have  In  the  future.  The  purpose  and 
Intent  of  this  deed  is  that  said  property  Is 
Invested  in  said  trustee  that  be  may  hold  tbe 
legal  title  f6r  the  sole  and  s^arate  use,  with 
the  absolute  right  of  disposition  as  she  may 
choose  upon  consultation  and  getting  advice 
from  said  trustee, 

"[Signed}  Sallle  8.  Colyar. 

"A.  S.  Colyar,  Jr." 

It  apiiears  from  tbe  record  that  at  'Qie  date 
of  her  marriage  with  A.  8.  Colyar,  Jr.,  Mrs. 
Colyar  was  tiie  owner  of  two  shares,  or  two- 
slxtha,  In  ronalnder  of  a  valuable  tract  of 
land  In  Wilson  county,  Tenn.,  containing 
about  175  acres,  comprising  her  mother's 
homestead  and  dower  interest  in  tbe  lands 
of  her  deceased  husband.  The  mother  of 
Mrs.  Oolyar  died  since  the  latter's  marriage 
with  A.  S.  Colyar,  Jr.  It  further  appears 
that  on  the  11th  of  October,  1897,  Mrs.  Col- 
yar and  her  bnsbr^nd,  A.  S.  Oolyar,  Jr.,  exe- 
cuted to  A.  M.  Colyar,  now  deceased,  a 
mortgage,  conveying  iSet  Interest  in  such 
realty  In  Wilson  county  to  secure  a  debt  in 

favor  of  A.  D.  Marks  for  dollars,  and 

also  an  Indebtedness  due  O.  S.  Rrlggs, 
amounting  to  |65.  It  also  appears  that  on 
tbe  20tb  October,  1897,  Mrs.  Colyar  and  hex 
husband  executed  a  second  mortgage  on  her 
Interests  In  said  Und  to  A.  D.  Marks,  tms> 
tee,  to  secure  two  notes  in  favor  of  Hamil- 
ton Parks  for  |2S0  each.  A.  D.  Marks  Join- 
ed In  this  trust  deed,  waiving  his  prior  lien 
secured  In  the  trust  deed  of  October  11, 
1897.  It  is  also  shown  that  default  was 
made  In  paying  the  notes  for  fSOO  due  Ham- 
ilton Parks,  and  thereupon  the  trustee,  Marks, 
In  conformity  vrlth  the  terms  of  the  trust 
deed,  advertised  said  property,  and  sold  it 
at  public  vendue  to  the  defendants  T.  G 
Wheeler  and  K.  O.  Robertson.  The  trustee. 
Marks,  executed  to  said  purchasers  a  deed, 
which  is  duly  recorded  In  the  register's  of* 
fice  of  Wilson  cotmty.  Oomplalnant's  posl* 
tion  is  that  the  mortgages  and  the  deeds  to 
Wheeler  and  Robertson  were  void,  for  the 
reason  that  the  legal  title  to  the  property 
was  In  D.  J.  Burton,  her  trustee,  under  the 
post-nuptial  settlement,  and  could  not  tw 
conveyed  without  her  consent,  and  that  said 
trustee  had  at  no  time  been  consulted  In  re- 
spect of  said  trust  deeds  or  other  convey- 
ances. It  Is  stated  in  the  opinion  of  the  Oourt 
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ot  Cbancery  Appeals  that  this  post-imptlal 
settlement  was  entered  Into  the  day  after 
complalnantfa  marriage,  at  tSw  Instance  of 
the  father  of  the  bnsban^  OoL  A.  8.  Oalyar, 
who  told  hlfl  daughter-in-law  that  hla  son 
would  squander  all  her  ^opoty  unless  the 
same  was  properly  protected.  It  Is  obrlons 
that  the  only  dn^  Imposed  on  the  tmste* 
la  to  hold  and  preserve  the  property  tor  the 
sole  and  Borate  nae  of  this  married  woman 
during  covertore,  and  ordinarily  this  duty 
creates  an  aetlTe  trust  Says  Mr.  Perry,  la 
his  work  on  Trusts,  310:  "If  an  estate  ha 
given  to  trustees  upon  a  trust  for  a  married 
woman  her  sole  and  separate  use,*  and 
'her  receipts  alone  to  be  sufflcient  dlscbaiESw' 
or  if  the  trust  be  to  'permit  and  sulfer  a 
feme  corert  to  recdve  the  rents  to  h^ 
separate  iise,'  the  legal  estate  will  vest  in  the 
trosteps,  and  the  statute  will  not  execute 
it  in  the  cestui  trust  •  •  •  Any 
words  that  show  an  intent  to  create  an  es- 
tate or  a  trnst  for  the  sole  and  separate  use 
of  a  man'Ied  woman  will  have  the  same  ef- 
Xect."  In  Jourolmon  t.  Afassengill,  86  Tenn. 
100,  S  S.  W.  710,  It  was  said,  vis.:  "That 
the  trust  would  be  voted  by  common  consent, 
If  the  object  of  the  trust  was  tbe  iHOtectlon 
of  the  estate  of  a  manled  woman,  or  other 
pc»on  not  stii  juris.  Bo  it  bss  been  said 
that  a  trust  In  fee,  created  to  protect  the  es- 
tate for  a  given  time,  and  to  iweserve  con- 
tingent remainders.  Is  a  special  or  active  trust, 
not  within  the  statute  of  usm,  nor  executed 
in  the  beneficiaries  under  the  law  as  settled 
in  this  state."  Henderson  t.  Hill,  9  Lea,  82. 
In  the  case  of  P.  S.  O'Brien  v.  Birs.  Mai^ret 
O'Kcefe  (MSSL  opinion,  Nashville,  Dec.  Term, 
1901),  in  considering  this  subject  it  was  said, 
vis.:  "The  court  Is  of  opinion  that  in  the 
case  of  a  married  woman,  when  the  convey* 
.ance  Is  made  to  a  trustee  for  her  benefit,  a 
necessary  implication  arises  that  It  was  the 
Intention  of  the  grantor  to  create  a  separate 
estate,  and  that  the  trustee  ^ould  hold  the 
estate  for  the  benefit  of  the  married  woman; 
and  this  constitute  In  itself  an  active  trust, 
so  as  to  prevent  the  operation  of  the  statute.'* 
Again,  In  the  same  case  it  was  said,  viz.: 
"It  is  true  the  interposition  of  s  trustee  Is 
not  absolutely  necessary  under  our  authori- 
ties to  create  a  separate  estate  In  a  married 
woman,  but  It  Is  a  proper  method  of  doing 
so,  and,  when  a  truBtce  Is  thns  InteriMsed 
and  provided  by  the  conveyance,  it  Is  an 
indieafton  that  it  was  the  Intention  of  the 
grantor  In  that  way  and  by  that  means  to 
preserve  the  estate,  and  that  In  the  case  of 
a  conveyance  for  the  benefit  of  a  married 
woman  this  Imposes  an  active  duty  up<m  the 
trustee,  and  makes  an  active  trust  outside  of 
the  statute."  Conceding,  then,  that  an  active 
trnst  was  created  by  the  conveyance  of  the 
title  to  Mrs.  Colyar's  property  to  a  trustee 
for  her  sole  and  separate  use,  how  is  this 
laniniagi^  affected  by  the  provision  granting 
to  Mrs.  Colyar  "the  absolute  right  of  dispo- 
sition as  she  may  choose  upon  consultation 


and  getting  advice  from  said  tmstee"?  The 
Court  of  GhancezT  Avpeaia  was  <a  i^taUon 
that  OOa  UuC  dause.  giving  to  Bfrs.  Oolyar 
tba  abssliil*  r^ht  of  dlq^tton.  destzoyed 
the  trust,  and  that  the  wotds  '^pon  oihi- 
sulticdon  and  getting  advice  ftom  the  tnis- 
tee^  ««re  merely  directory.  The  atgnmrat 
Is  that  the  tmetee  is  not  required  to  >>ln  in 
a  cmreyance  by  tlw  wife,  and  hence,  aft«> 
oonsnltatlon  and  advice  with  the  tmatee,  she 
may  eoorey  independent  of  the  trnstee's 
concurrenee  or  al^natnre. 

It  la  argued  tbat  when  Mrs.  Colyar  exei^ 
dses  the  rigbt  of  dlQKnitlOB  the  trnst  is 
ended.  The  tnistee  has  no  power  except  to 
counsel  and  advise.  In  the  case  of  Dead- 
rick  r.  Armaor,  :0  HnmiA.  588,  H  ai^eared 
that  an  antennptlal  settlement  waa  made,  hi 
which  the  i^oBpective  wife  conveyed  to  a 
trustee,  to  her  sole  and  separate  use,  an  her 
property,  real  and  personal,  with  the  right 
to  sell,  use,  and  divpose  (tf  any  cx  all  of  the 
aforesaid  property,  or  her  Interest  therelD,  ar 
she  may  think  fit,  **by  and  with  the  consent 
of  the  trustee."  The  settlement  then  pro- 
vided tor  the  dlsposltton  of  certain  remain- 
ders, bat  It  was  contended  that  the  remoto- 
ders  were  void  because  the  wife  was  given 
absolute  dlqnsltion  of  the  property,  which 
would  Ik  inconsistent  vritb  the  idea  of  a  gift 
in  remainder.  The  coort  said:  "Where  the 
consaat  of  ai^  person  la  required,  It  Is  evi- 
dent the  prindpal  object  Is  to  protect  the 
person  to  whom  the  power  i»  given  tcom  a 
hastr  and  anadvised  dlsposltkm  of  the  prop- 
erty; and,  where  trustees  have  a  discretion- 
ary power  to  consent  or  not,  a  court  of  equity 
has  no  power  to  control  or  enforce  tben. 
Now,"  continued  the  conrt,  **1n  the  deed  be- 
tore  us  it  is  very  evident  it  tnis  the  Intention 
that  Bllea  O.  should  have  Qie  sole  and  9ep- 
arate  use  of  the  property  as  against  her  In- 
tended hnsband,  and,  by  and  with  the  con- 
B^t  of  the  trustee,  power  Is  given  to  sell 
and  dispose  ot  the  property  or  her  interest 
therein  as  she  might  think  fit  The  Intention 
was  to  secure  said  Bllsa  by  deed,  vliilst  she 
had  the  power  to  make  a  deed,  against  the 
power  and  influence  of  her  bosband,  and 
to  interpose  for  her  protection  the  sound  dis- 
cretion and  prudence  of  a  trustee  to  be  exer- 
cised against  any  rash  or  iU-advlsed  disposi- 
tion of  her  property.  The  reason,  at  course, 
for  this  rule  is  that  it  Is  necessary  to  the 
valid  execution  oE  a  power  tiiat  the  mode  of 
circumstances  prescribed  In  the  deed  or  will 
shall  be  strictly  pursued,  and  thertflHv,  if 
it  be  required  to  be  executed  by  writing,  a 
^rol  Asposltion  will  be  invalid;  If  by  detnh 
a  disposition  by  will  la  tovalid;  tf  by  tl.t> 
consent  of  particular  persons,  a  dlspori^n 
without  such  consent  la  void."  2  Sogden  on 
Powers,  334r441;  I^ley  v.  Webb,  S  Cold. 
699. 

The  question,  then,  tor  our  determination 
Is  whether  Mrs.  Colyar,  by  vlitne  of  the  post- 
nuptial settlf'ment,  has  an  absolote  or  a  re- 
stricted and  qualified  power  of  dlspoeltlon 
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of  the  property,  TOe  langnage  Is  that  the 
trustee  may  hold  the  legal  title  for  the  sole 
and  separate  use,  with  the  absohite  right  of 
disposition  as  she  may  choose,  upon  "con- 
sultation and  getting  adrlce  from  the  trus- 
tee." We  are  of  opinion  there  can  be  no 
exercise  of  this  power  of  disposition  unless 
It  appears  that  the  conveyance  was  made 
upon  consultation  with  and  adTlce  of  the 
trustee.  In  our  opinion,  these  words  are 
eqnlTalent  to  "consent  of  the  trustee,"  and 
blfl  consent  must  be  attested  by  his  signature 
to  the  Instrument.  These  trusts  are  created 
for  the  protection  of  married  women,  who 
are  Incapable  of  protecting  themselves 
against  the  domination  and  Improvidence  of 
their  husbands.  The  words  of  the  trust  will 
be  strictly  construed,  and  given  such  mean- 
ing as  will  accomplish  the  purpose  for  which 
it  was  created.  The  construction' given  this 
instrument  by  the  chancellor  and  Court  of 
Chancery  Appeals  destroys  Ita  entire  elDcacy, 
and  renders  It  nugatory. 

We  are  of  opinion  both  courts  were  In  er- 
ror. Their  decrees  will  be  reversed,  the  de- 
marren  OTerrnled,  and  the  cause  remanded. 


SCOTT  V.  WILSON  et  al. 

(Supreme  Court  of  Tennessee.  July  24,  1808.) 

BAffTARDS— LBGITrMATION— PROPBRTT  Or 
BASTARI>-INHBRITANCB. 

1.  An  illegitimate  child,  legitimated  by  decree 
of  the  county  court  od  application  of  its  natural 

father,  as  authorized  by  Acts  1805,  c.  2,  is 
capable  of  inlieritiug  Tealty  aa  an  heir,  and  re- 
ceiving personalty  aa  next  of  kin,  both  lineally 
and  collaterally.  In  the  same  manner  as  if  bom 
in  lawful  wedlock. 

2.  Shannon's  Code,  ^  4166,  provides  that  when 
an  illegitimate  child  dies  intestate,  without  child 
or  children,  husband  or  wife,  hia  real  and  per- 
sonal atate  shall  go  to  his  mother.  Held  that, 
where  an  illegitimate  child  was  legitimated  by 
bis  father  on  an  application  to  the  county  court, 
such  proceedings  did  uot  change  his  relation  to 
his  mother,  and  hence  on  his  death  Intestate, 
without  child  or  children,  husband  or  wife, 
property  inherited  by  bim  from  his  father  de- 
scended to  hia  mother,  and  not  to  the  heirs  at 
law  of  hia  father. 

Appeal  from  Chancery  Court,  Coffee  Coun- 
ty; Walter  S.  Bearden,  Cihancellor. 

Action  by  John  Scott  against  Blanch  Wil- 
son and  others.  From  a  Judgment  over- 
rtUIng  demurrers  to  the  complaint,  affirmed 
hj  the  Court  of  Chancery  Appeals,  defend- 
ants appeal.  Reversed. 

J.  I*  Swell  and  B.  P.  Bashaw,  for  appel- 
lants Wilson  and  others.  B.  M.  Yannoy,  for 
appellant  guardian  ad  litem.  R.  W.  Oreen 
and  J.  B.  WUllik  tor  aw^M* 

McALISTEB,  J.  TUB  record  preaents  a 
question  in  reapect  of  tlu  right  ot  Inheritanea 
from  a  bastard  who  bad  been  duly  leglti- 
mated.  The  bill  alleges  that  complainant, 
John  Scott,  la  the  brother  of  (me  Andrew  J. 
Scott,  who  died  in  Coffee  county.  Tain.,  Is 

1 1-  8m  Battards,  vol.  t.  Cent.  Dig.  |  m. 


August,  1900,  unmarried  and  Intestate.  He 
left  an  estate  comprising  240  acres  of  land 
and  some  personalty,  altogether  estimated  to 
be  worth  $5,000.  The  decedent  left  surviv- 
ing him  one  child,  Andrew  Edwin  Scott,  bom 
out  of  lawful  wedlock,  but  duly  legitimated 
by  the  Coffee  county  court  at  its  April  term, 
1888.  This  legitimated  son  went  Into  pos- 
session of  his  father's  estate,  and  became  the 
absolute  owner  thereof.  Andrew  Edwin 
Scott  died  lu  1901,  when  about  14  years  of 
age,  unmarried  and  Intestate,  but  leaving 
three  half-brothers,  Arthur  Bywater,  Allen 
Jordan,  and  Frank  Wilson,  sons  of  his 
mother,  who  had  been  three  times  married. 
It  is  alleged  that  Andrew  Edwin  Scott  was 
begotten  by  Andrew  J.  Scott  upon  the  body 
of  the  widow  Bywater.  Her  second  husband 
was  one  John  B.  Jordan;  and  her  third,  one 
Prank  Wilson.  Mrs.  Blanch  Wilson  and  her. 
husband  Frank  Wilson  were  made  parties 
defendant  to  this  bill.  The  present  bill  was 
Hied  by  John  Scott,  in  his  own  behalf  and 
in  behalf  of  the  other  brothers  and  sisters  of 
Andrew  J.  Scott,  deceased,  against  Blanch 
Wilson  and  her  three  legitimate  children, 
Arthur  Bywater,  Alien  Jordan,  and  Frank 
Wilson,  for  the  purpose  of  asserting  title  to 
the  estate  of  Andrew  Edwin  Scott,  deceased. 
A  demurrer  on  behalf  of  Blanch  Wilson  and 
husband  was  Interposed  to  the  bill,  assigning 
for  cause,  tIz.:  (1)  That  Andrew  Edwtu 
Scott  was  the  illegitimate  son  of  the  defend- 
ant Blanch  E.  Wilson.  (2)  That  he  was  the 
owner  of  the  property  described  In  the  bill 
(8)  That  he  died  Intestate,  unmarried,  and 
without  Issue.  It  follows,  under  the  laws  of 
Tennessee,  that  his  mother,  Blanch  Wilson, 
inherits  his  estate,  both  personal  and  real, 
and  that  the  complainant  and  his  brothers 
and  sisters  have  no  Interest  therein.  The 
guardian  ad  litem  for  the  three  le^tlmate 
sons  of  Mrs.  Blanch  Wilson  also  demurred, 
assigning  tbe  following  causes,  to  wit:  (1) 
That  Andrew  Edwin  Scott  was  the  owner  of 
the  land  described  In  tbe  bill.  (2)  That  he 
died  Intestate,  without  wife  or  child.  (3) 
That  he  had  been  legitimated.  (4)  That  he 
left  no  brothers  nor  sisters  of  the  whole  or 
half  blood  of  the  paternal  line.  It  therefore 
follows,  under  the  laws  of  Tennessee,  that 
the  half-brothers  inherit  his  realty,  and  that 
they,  with  their  mother,  said  Blanch  Wilson, 
Inherit  jointly  the  personal  estate,  and  that 
the  complainant,  Jolm  Scott,  and  his  brothers 
and  sisters  named  in  the  bill,  have  no  inter- 
est in  the  estate  of  Andrew  Eklwln  Scott 
—neither  in  the  real  nor  personal  property, 
etc.  The  Court  of  Ctiancery  Appeals  affirm- 
ed the  decree  of  the  chancellor  in  overnillnc 
tbe  demurrer,  virtually  holding  tliat  the 
brothers  and  sisters  of  Andrew  J.  Scott,  tbe 
father  of  Andrew  Edwin  Scott,  were  entitled 
to  the  property. 

The  demurrants  appealed  to  this  court, 
and  the  question  for  our  decision,  upou  the 
facts  stated  in  the  bill.  Is,  who  are  entitled 
to  tbe  estate  of  Andrew  Edwin  Scott?  3^ 
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contentton  Is  that  neither  the  mother,  BlanCh 
Wilson,  nor  her  l^itlmate  children,  are  en- 
titled to  any  part  of  the  estate,  becauee  the 
said  Andrew  Bdwln  Scott  was  legitimated 
by  his  father,  Andrew  J,  Scott,  and  that  com- 
I>la]nantB  are  hia  next  of  kin. 

The  first  question  for  determination  Is, 
vhat  was  the  atatcs  of  Andrew  Edwin  Scott 
St  his  death,  with  respect  to  legitiniacy?  It 
Is  conceded  that  In  1888  the  said  bastard, 
vqton  the  petition  of  his  putative  father,  An- 
drew J.  Scott,  was  legitimated  by  the  county 
court  Coffee  county.  The  statute  prorldea 
that  the  effect  of  the  legitimation  Is  to  create 
the  relation  of  parent  and  child  between  the 
petitioner  and  the  penipn  legitimated,  as  If 
the  latter  had  been  bom  to  the  former  In 
lawful  wedlock.  It  la  the  settled  law  tliat 
Illegitimate  children,  l^itimated  as  provided 
by  statute,  are  capable  of  inheriting  realty 
SB  heirs,  and  of  receiving  personalty  as  next 
of  kin,  both  lineally  and  collatraally,  In  the 
same  manner  as  If  they  bad  been  bom  In 
lawful  wedlock.  The  legitimation  removes 
the  taint  of  bastardy,  and  gives  such  chil- 
dren the  same  Inheritable  blood  as  if  they 
bad  been  bom  legitimately.  Swanson  v. 
Swanaon,  2  Swan,  440;  McKamle  v,  Basfcov 
▼llle.  8tf  Tenn.  450,  7  S.  W.  194. 

But  the  question  remains,  how  Is  the  es- 
tate of  a  legitimated  bastard  transmitted? 
Section  4166,  Shannon's  Code,  provides,  viz.: 
-"When  an  illegitimate  child  dies  intestate 
without  child  or  children,  husband  or  wife, 
bis  real  and  personal  estate  shall  go  ta  his 
mother,  and  If  there  be  no  mother  living 
then  equally  to  his  brothers  and  sisters  by 
bis  mother,  or  the  descendanta  of  such." 
Acta  1831-^,  c.  88.  The  Oourt  of  Ghancray 
A^ieals  was  of  opinion  that  this  statute  was 
rendered,  nugatory  by  the  decree  of  legiti- 
mation. Said  that  court,  viz.:  "By  virtue 
of  the  decree,  he  (Edwin  Scott)  ceased  to  be 
a  bastard,  and  became  a  legitimate  child  of 
Andrew  J.  Scott,  and  is  tiier^ore  not  an 
Illegitimate  child.  He  cannot  be  half  legiti- 
mate and  half  lll^itimate^  under  the  law, 
but  becomes  by  the  decree  legitimating  him 
a  full-fledged  legitimate  child  of  Andrew  J. 
Scott;  and  to  this  extent  the  l^;al  status 
«xl8ting  between  him  and  his  motba  and 
half-brothers  has  been  wiped  out  or  cured 
by  statute,  and  in  a  legal  sense  he  becomes  a 
stranger  to  tliem,  so  far  as  inheritable  blood 
from  blm  is  concerned.  He  could  Inherit 
from  the  brothers  and  slaters  of  bis  tather. 
Why  not  they  from  hlm7'  It  was  upon  this 
line  of  reasoning  that  the  Oourt  of  Chancery 
Appeals  held  that  the  brothers  and  sisters 
of  the  putative  father  of  the  lllegitlnute  took 
the  property  to  the  exctndon  of  the  natural 
mother.  We  think  tiie  Court  of  Chancery 
Appeals  was  In  error  In  Ita  decree.  The 
status  of  this  illegitimate  son  towards  hia 
mother  was  not  changed  or  In  any  way  af- 
fected by  fhe  legitimation  proceedings  in  the 
county  court.  The  statute  expressly  declares 
that  the  effect  of  the  legitimation  is  to  create 


the  relation  of  parent  and  child  between  the 
petitioner  and  the  perswa  legitimated,  as  if 
the  latter  had  been  bom  to  the  former  in 
lawful  wedlodc  Shannon's  Code,  |  5I0S. 
The  mother  was  not  a  party  to  the  proceed- 
ixig  and  hence  as  to  her  the  child  was  not 
legitimated,  as  If  tiie  latter  had  been  bom  to 
the  former  In  lawful  wedlock.  It  Is  very 
ctoar  that  the  statute  does  not  create  tbls  re- 
latlon,  except  between  the  petitioner  and  the 
person  legitimated.  We  think  the  primary 
object  of  this  statute  was  to  benefit  the  child, 
and  to  enable  him  to  Inherit,  and  not  to 
change  the  statute  so  as  to  prevent  the  opeia- 
timi  of  the  statute  giving  Us  estate  to  his 
mother.  As  illustrating  the  idea  that  the 
decree  of  l^ittoUK?  does  not  change  the 
status  of  the  legltinuited  child  to  Ma  motba, 
several  cases  In  our  Beports  are  In  p<rint.  In 
the  case  of  Lawson  v.  Scott,  1  Terg.  02.  it 
was  held  by  this  court  that  tbe  oonnty  oour^ 
In  a  decree  legitimating  a  child,  bad  no 
power  to  decree  the  custody  of  the  child  to 
the  legitimating  father  against  the  consent 
of  the  mother.  Judge  Catron  used  this  lan- 
guage: "The  routed  father  of  an  Illegiti- 
mate child,  who  has  legitimated  It  by  Tlrtne 
of  the  Acta  of  1805,  c  2,  Is  Dot,  In  conse- 
quence thereof,  entitled  te  ita  custody.  Tbe 
oonnty  court  bos  no  power  to  put  such  child 
In  his  custody  or  to  btod  it  out  contrary  to 
the  wishes  of  the  mother,  unless  tbe  child  is 
a  pauper."  HcGormick  v.  Osntrell,  7  Xerg. 
815.  The  effect  of  the  constrnctlon  of  the 
legitimation  statute  contended  for  by  ctnn- 
plalnant^s  counsel  not  only  comi>els  tiie  re- 
turn of  tbe  putative  father's  estate  to  his 
brothers  and  sisters,  but  transmfte  to  the 
relatives  of  the  legltimatii^  parent  an  of  tbp 
legitimated  son's  property  acquired  by  his 
own  efforts,  as  well  as  that  derived  his 
mothra-  or  from  other  aoarces.  It  also  pre- 
vente  the  legitimated  bastard  from  Inherit- 
ing from  his  own  mother.  If  tbls  construc- 
tion of  the  statute  Is  correct,  then  a  f  atfaw 
has  It  in  his  power,  by  legitimating  bis  nat- 
ural offspring,  to  niake  himself  and  Us  r^- 
tives  heirs  of  tbe  legitimated  bastard,  and 
to  defeat  a  statute  raacted  tor  the  exclusive 
benefit  of  the  mothex  and  her  children.  The 
rule  Is  that  such  statutes  conferring  inherit- 
able blood  upon  Illegitimates  must  be  strict- 
ly construed,  and  *'are  to  be  confined  to  th^ 
proper  purpose,  namely,  the  le^tlmaUon  of 
the  bastard  so  far  as  to  render  him  capable 
of  inheriting."  We  are  therefore  of  opinion 
that  the  mother's  right  to  Inherit  tbe  real 
and  personal  estate  of  an  lUegitinmte  cbOd 
la  not  at  all  affected  by  the  legltlmatlim  of 
the  child  upon  fbe  petition  of  the  putative 
father,  but  that  as  to  Ills  mother  he  Is  still 
an  lll^timate,  and  her  right  .to  Inherit  hli 
estate  is  absolute.  Stiannon's  Code,  I  4ies. 

The  decrees  of  the  (Aancellor  and  Court  ti 
CSiancery  Appeals  are  reversed,  -Qie  demor> 
rer  of  Mrs.  Blanch  Wilson  Is  sustained,  the 
demurrer  of  tbe  guardian  ad  litem  is  over 
rnled,  and  the  bill  Is  dismlBsed. 
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BOWBRMAN  t.  POPH  at  aL 

(GooTt  of  CItU  Appeals  of  Texas.  Jan.  20^ 

1901.) 

SCHOOL  ULNDS— RBAPFRAISBHBNT— BVI- 
OBNCB. 

1.  Evidence  Id  a  suit  for  land  which  each 
party  claimed  by  purchase  from  the  state  aa 
school  land  Jteld  salftcieDt  to  go  to  the  jury  od 
the  question  whether  it  had  not  been  reapprais- 
ed, and  was  on  the  market  at  the  time  of  the 
second  award  by  the  commissioner  to  plaintiff, 
which  was  prior  to  defendaat't  application. 

On  r^earlng.  Denied. 

For  former  report,  see  81  S.  W.  330. 

CONNOR,  0.  J.  We  think  appellees  hare 
misconstrued  our  original  opinion.  We  did 
not  find  BB  a  fact  that  the  east  one-half  of 
section  100  had  been  reclassifled  and  placed 
on  the  market  after  ita  original  classification 
and  appraisement  In  1S87,  or  that  appellant 
acquired  title  by  virtue  of  his  application  of 
date  September  3,  1897.  We  merely  adverted 
to  circumstances  shown  by  the  record  tend- 
ing to  this  conclusion,  which,  in  our  Judg- 
ment, rendered  It  Improper  for  the  court  to 
take  the  case  from  the  Jury.  We  supposed, 
also,  this  case  easily  distinguishable  from  the 
cases  of  Wllloughby  v.  Townsend,  93  Tex. 
80,  53  8.  W.  581,  and  Goates  v.  Bush,  23 
Tex.  Civ.  App.  189,  66  8.  W.  617.  In  the 
Townsend  Case  It  affirmatlTely  appeared  that 
there  had  been  a  former  sale  and  a  Judicial 
forfeiture.  The  former  sale  had  the  effect 
of  withdrawing  the  land  from  the  market, 
and  the  court,  construing  sections  2,  6,  and 
9  of  the  act  of  1885  (Laws  189C,  pp.  63-66), 
held  that  Townsend,  who  was  the  plaintiff 
in  the  action,  showed  no  right  of  recovery 
by  Tlrtne  of  application— which  had  been  re- 
jected by  the  commissioner— made  after  the 
forfeiture,  and  before  the  land  bad  been 
again  put  on  the  market  In  the  manner  di- 
rected in  said  section  6,  The  court.  Inter  alia, 
safd  that  section  2  empowered  the  commis- 
sions to  make  such  regulation  as  had  been 
adopted  in  that  case,  and  It  hence  followed 
that  the  act  of  the  commissioner  In  reject- 
ing the  app1tcatl(m  under  consideration  was 
sustained.  In  the  case  of  Coates  v.  Bush 
the  point  is  not  directly  involved,  for  we 
there  held  that  the  evidence  was  sufficient 
to  establish  that  the  commissioner  had  reap- 
praised the  land  and  notified  the  clerk.  In 
the  case  now  before  us,  however,  the  land 
was  duly  appraised  and  classified  in  1887, 
no  former  sale  and  forfeiture  appearing; 
both  parties  hereto  made  application  to  pur- 
chase; the  commissioner  has  twice  awarded 
the  land  to  appellant;  his  purchase  has  been 
treated  as  valid  by  the  officers  of  the  state. 
In  the  receipt  of  his  obligations  and  payments 
of  principal  and  Interest;  reappralsement  at 
per  acre  appears  on  the  books  of  the  Gen- 
eral Land  Office,  as  stated  In  the  original 
opinion;  and  hence,  under  the  circumstances 
of  the  case,  we  were  and  are  now  unwilling 
to  tuOA  that,  u  a  matter  of  law,  the  land 


involved  has  not  been  reappraised,  and  waa 
not  on  the  mariret  at  the  time  of  the  seconA 
award  to  appellant  Bee  Scott  t.  Blackburn 
(Tex.  OlT.  App.)  47  B.  W.  480. 

The  motion  for  rehearing  la  overruled. 
Overruled. 


DAOLB  T.  FBANELIN. 
(Supreme  Gourt  of  Arkansas.  July  IS,  1903.> 

PAMITION— DBFBNSBS-ADVBR8B  POSSESSION. 
^UIADINO— BSTABU8HHBNT 
OF  TITLB  AT  LAW. 

1.  In  an  action  for  partition,  plaintiff  claimed 
that  she  and  defendant  were  tenants  in  com- 
mon, as  heirs  of  their  brother.  The  brother 
died,  leaving  bis  mother  and  '^aintlff  and  de- 
fendant aa  his  heirs  at  law.  The  mother  took 
possession  of  the  land,  and  afterwards  conveyed 
it  to  defradant,  who  answered,  alleging  actual 
possession  adverse  to  plaintiff  under  the  deed 
from  his  mother.  .Held,  that  such  adverse  pos- 
session, if  proved,  constituted  a  defense  to  the 
action,  and  hence  the  answer  was  not  demurrai- 
ble. 

2.  WbA^,  in  partition,  defendant  proved  pos- 
session adverse  to  plaintiff,  the  court.  In  its 
discretion,  was  entitled  to  retain  the  cause  on 
its  docket,  and  allow  plaintiff  time  in  which  to 
establish  her  titie  by  an  action  at  law. 

Bonn,  O.  J.,  dissenting. 

AiQ>eal  tnm  Olrcnlt  Court,  Nevada  Oonnty,. 
to  Chancery;  Jod  D.  Gonway,  Ohanctilor. 

Action  1^  Barbara  A.  Franklin  against 
John  L.  Sagle.  From  a  Judgment  In  foTor 
of  plalntlfl,  defendant  avgeeHa.  Reversed. 

Barbara  Franklin  brought  this  action  life 
the  circuit  court  to  obtain  a  decree  for  parti- 
tion  of  certain  lands  described  In  the  com- 
plaint, and  which  the  complaint  alleged  were 
owned  by  the  plaintiff  and  defendant  as  ten- 
ants In  common.  The  answer  of  the  defend- 
ant set  up  tliat  he  was  In  the  actual  posses- 
sion of  the  land  under  claim  of  title  to  the 
whole  tract  From  the  facts  stated  In  the 
pleadings  In  the  complaint,  it  appears  that 
the  land  in  question  was  purchased  from  the 
state  by  Jullua  Eagle,  brother  of  the  plaintiff 
and  defendant  This  brother  afterwards 
died,  leaving  surviving  him  a  mother  and  the 
parties  to  this  suit  as  his  heirs  at  law.  The- 
mother  took  possession  of  the  land,  and  af- 
terwards sold  and  conveyed  it  by  warranty, 
deed  for  valuable  consideration  to  the  de- 
fendant in  this  action.  The  defendant,  in 
his  answer,  alleges  that  he  is  In  actual  pos- 
session of  the  land,  holding  it  adversely  under 
the  deed  from  Ids  mother,  and  that  he  is  tbe^ 
sole  owner  of  the  land.  The  court  sustained' 
a  demurrer  to  this  answer,  and  gave  judg- 
ment in  favOT  of  plalntlfl,  and  defendant  ap- 
pealed. 

O.  C.  Hambj,  for  appellant   Qeo.  R.  Ba- 

nle,  for  appellee. 

BIDDICK,  J.  (after  stating  the  facts).  To 
entitie  one  to  have  partition  of  lauds,  he 
must  not  only  have  title,  but  must  have  poe- 
eesaton,  either  actual  or  conatmcttve,  of  the- 

T 1.  See  ParUUen,  veL  M,  Cent.  Dla-  II  H. 
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tandB  wlilcb  be  aaks  to  bave  partltioDed.  If 
tben  be  no  diqtiite  about  the  title,  the  pos- 
sessioB  of  one  tenant  In  common  -vriU  be 
deemed  for  the  benefit  of  all  bis  co-tenaats; 
bat,  If  the  alleeatlmu  ot  the  awwer  In  tbls 
case  are  true,  the  defendant  Is  la  the  ex* 
elusive  possesBfon  of  tbe  premlaee  wblch 
plaintiff  seeks  to  have  partitioned,  holding 
them  adversely  under  color  of  title.  The  an- 
swer, therefore.  If  we  follow  om  former  de- 
risions, Bcts  np  a  good  defense  to  the  actl<m 
of  partition,  and  we  are  of  the  (^dnion  that 
the  court  erred  In  sustaining  a  demurrer  to 
It  Ashley  v.  LItde  Rock.  68  Ark.  881,  19  8. 
W.  1068;  Cirlseoe  r.  Hambrick,  47  Arfe.  286, 
1  S.  W.  ItW:  Moore  v.  Gordoo.  44  Ark.  834; 
London  v.  Overby,  40  Ark.  155.  The  adverse 
poeseaaiott  of  flu  defoidant  if  proved,  will 
defeat  the  action  for  partition,  but  the  court 
may.  If  It  sees  proper  to  do  so,  retain  the 
cause  on  Its  docket,  and  allow  plaintiff  time 
In  which  to  establlsb  ber  title  by  an  action  at 
law.  London  v.  Overby,  40  Ark.  166. 

Reversed  and  remanded,  with  an  order  to 
overmle  tbc  demurrer  and  tor  further  pro- 
ceedings. 

BUNN,  0.  J.  (dissenting).  This  is  a  bUl 
fn  chancery  to  partition  certain  lands  be- 
tween the  hdrs  at  law  of  Julius  A.  Eagl^ 
deceased,  including  a  claim  of  f  160  rents,  in 
the  hands  of  one  of  them,  who  is  in  posses- 
sion, to  wit,  the  appellant  Jobn  L.  Bagle. 
The  complaint  states  that  on  or  about  the 

 -■  day  of  1  18—*  one  3ao.  A.  Ba^ 

and  one  Barbara  — —  were  lawfully  mar* 
ried,  and  tbat  the  fmlts  of  this  wedlock  were 
five  children,  to  wit,  JuUos  A.  Eagle,  Don. 
M.  Eagle,  John  L.  EUigle.  Joseph  Eagte,  and 
the  plaintiff,  Barbara  A.  Franklin,  nfie  Eagle; 
that  the  aald  Jnllns  A.  Eagle  purchased  frmn 
the  state  of  Arkansas  the  northeast  quarter 
of  section  86,  In  towndilp  11  south,  of  range 
21  west,  lying  and  being  situate  in  Nevada 
county,  Atk.,  and  reodved  bis  deed  from  the 
commissioner  of  state  landa,  dated  IStta  day 
of  August,  1884.  That  the  said  JuUus  A. 
I:;agle  departed  this  Ufe  on  the  26th  day  of 
August,  tBSO,  without  issue,  unmarried,  and 
intestate,  the  father,  the  said  John  A.  Eagle, 
having  previously  departed  this  life,  to  wit, 
on  the  26th  day  of  October,  1886;  that  the 
lands,  being  a  new  acquisition  the  said 
Julius  A.  Eagle,  ascended  to  the  mother, 
Barbara  A.  Eagle,  to  be  held  by  her  for  and 
during  her  natural  life,  by  the  law  of  de- 
scent and  dlstributlfm;  that  on  the  17tb  day 
of  BeptembCT,  1896»  the  said  Barbara  A. 
Eagle,  the  mother,  departed  this  Ufe,  leaving 
the  parties  hereto.  D.  M.  Eagle,  John  L. 
Eagle,  and  Barbara  A.  Franklin,  the  only 
surrlving  heirs  of  the  said  Julius  A.  Eagle, 
the  said  Joseph  Eagle  having  previously  died 
without  Issue,  unmarried,  and  Intestate.  The 
prayer  of  the  petition  was  that  a  partition 
of  said  lands  be  made  between  these  remain- 
ing heirs,  and  that  John  L.  Eagle  account  for 
rents  as  aforesaid,  he  being  in  poaaeaalon. 


To  the  petition  tiie  said  John  L.  Eagle  ma^ 
answer,  setting  vp  thst  be  bad  purchased  a 
title  In  fee  from  the  mother,  Barbara  A. 
Eagle,  to  the  land  in  question,  in  hv  life- 
time, to  wtt,  on  the  2l8t  day  of  June,  1816, 
and  received  his  deed  of  that  date  from  her 
accordingly.  And  he  further  alleged  that  he 
claimed  under  said  deed,  and  not  as  an  belr 
of  bis  brotber  JoUos  A.  Eatf  e.  decisased.  He 
also  denied  that  the  court  trying  the  cause 
bad  Jurisdiction  thweof,  or  to  partition  said 
lands.  But  In  his  answer  be  falls  to  contro- 
vert tbe  averment  of  the  conq^lalnt  that  tbe 
mother,  nnda  whom  he  claimed,  held  under 
her  deceased  son  by  inheritance;  and  thus 
tbe  statement  of  that  fiact  was  also  admitted 
to  be  true,  and  tbe  Issue  thus  made  was  only 
a  oonelu&lon  of  law,  to  wit,  whether  tbe 
motber  held  an  estate  in  fee,  cur  only  a  Ufe 
estote.  for  her  deed  to  Urn  carried  mo  greater 
estate  tban  sbe  held.  This  was  tbe  sole  ques- 
tion raised  by  the  demurrer  of  plalntUC  to 
defendant's  answer— a  questbrn  of  law,  vt 
course,  which  could  only  be  raised  by  the 
demurrer,  or  some  other  plea  in  the  nature 
of  a  demurrer.  "Neither  presumption  of 
law,  nor  matter  of  wMch  Judicial  noUca  is 
taken,  need  be  steted  In  a  pleading."  Sand. 
&  H.  Dig.  f  5751. 

JuUua  A.  Eagle  died  on  tbe  20th  August, 
1880,  and  the  father  died  on  36th  October. 
1886,  four  years  prior  to  the  death  m  tbe 
son.  Section  2478,  Sand.  &  H.  Dig.,  reads: 
"In  cases  when  the  Intestate  sbaU  die  wltii- 
out  descendants,  If  tbe  estate  csme  by  the 
fathcar,  then  it  shall  ucend  to  tbe  father  and 
his  heirs;  If  by  tbe  mother,  tbe  estote  or  so 
much  thereof  as  came  by  tbe  motlMr,  shaU 
ascoid  to  the  motber,  and  har  heirs;  bvt  it 
tbe  estote  be  a  new  aoqnlsUion  It  diall 
ascend  to  the  trnttur  for  bis  lifetime,  and 
then  descend  in  cmnalndw  to  the  collateral 
kindred  of  the  intestote  In  tbe  manner  pro- 
vided in  this  act;  and  to  default  of  a  father, 
tinn  to  the  motber  for  ha  lifetime;  then  to 
deacend  to  the  oOlateral  bdrs  aa  b^ore  pro- 
vided." This  seetiim  was  construed  In  Kel- 
ly's Betas  et  al.  v.  aicGulre  et  al.,  16  Ark. 
666.  Tbe  estote  ot  JoUns  A.  Ea|^  was  a 
new  acquialtion.  He  died  without  Isaue^  nn- 
marrled,  and  toteatete.  a%ere  was  a  default 
of  a  father  Uving,  the  father  having  prevt- 
onsly  departed  this  Ufe.  The  mother  was 
Uvlng  at  the  time  of  tbe  death  of  Julius,  and 
sbe  Inherited  bis  lands,  but  mdy  to  tbe  ex- 
tent of  a  Ufe  estote  therein.  When  tbe  motb* 
w  died,  the  fee  descended  to  tbe  surviving 
brothers  and  sister  of  JoUns  A.  Eagle.  Tbe 
motiiw  could  only  carry  a  life  estate  to  tbe 
apiteUant,  John  L.  Saglft  Taking  the  facto 
set  up  to  the  complaint  as  true,  the  mottwr 
held  only  an  eetete  In  her  deceased  son's 
land  for  and  during  ber  natural  Ufe,  and  on 
her  death  tbe  same  feU  to  the  two  surviving 
brotbna  and  tiie  one  alstv  of  tbe  Intestote; 

The  answer  pf  toe  dtfmdant  Jobn  U 
fikigle,  failing  to  deny  any  ol  the  facto  al- 
leged la  tbe  Mmtplstot,  therdty  admlto  them 
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to  be  tme-  He  wta  up  no  ooBtKadlctoiT  C&cte 
In  support  of  liiB  dalm  to  be  the  owner  fa 
fee  by  reuw  of  a  deed  In  foe  teom  tOB 
mother;  tbat  %  sets  op  no  other  facts  Jn 
req  wct  to  the  title  of  his  mother  than  those 
contained  im  the  complaint  He  tberefwre 
makes  no  Issne  of  fact  with  the  plaintiff.  Ha 
faUa  to  «mQ)ly  with  the  stutatotr  nile  of 
plcadlnv  If  be  would  ocmtrovert  liie  state* 
meats  of  tact  at  the  coamlatat  Bead.  &  H. 
Die.  f  5722;  also  aectlen  1791,  Id.  It  is  tme. 
he  sets  out  In  the  beginning  of  his  answer 
tbat  be  is  the  owner  in  fee.  Whether  that 
claim  be  tme  or  false  depends,  of  courae, 
on  |be  facts  set  up  or  adnitted  in  bis  answer. 
His  claim  is  a  mm  fMrnelnalini  of  law  qpftn 
the  faets  set  up  and  admitted  in  the  plead- 
ings. 

The  plalntm  denraned  to  the  anew er.  She 
coaU  do  nothing  more,  as  those  was  n* 
lasne  ttC  fftct  This  democnr  ^kectly  ralaid 
the  only  Qoeatioa  tai  lha  caaa  a  legal  qnes- 
tlmr-whetber.  upon  ttie  facts  ttaw  appear^ 
ing,  the  claim  of  12ie  defendant  to  be  the 
owner  in  fee^  by  reason  of  Us  deed  from  his 
oiotbv.  is  somul  and  comet  as  a'legal  prop- 
osition. To  aettle  snch  aoestlonB  la  purely 
and  solely  the  object  of  a  general  donnrrer. 
It  Is  the  aame  as  if  llie  demomnt  would 
say  to  the  defendanti  'HJoantittg  that  what 
yon  say  as  mattw  (tf  fact  in  yoor  answer  Is 
tntt  In  connection  with  what  you  admit  to 
be  tme  in  my  nnnplalnt,  by  your  f  allnne  aiid 
refusal  to  deny  the  facta  ther^  contained  X 
d«iy  that  your  theory  of  the  law.  to  tiie  ef- 
fect that  yon  liold  the  fee.  Is  true,  and  Ike 
court  is  called  upm  to  decide  this  legal  prop- 
osition." In  this  case  tbe  court  did  so,  and 
hdd  the  demunsr  of  tbe  plaintiff  well  taken. 
That  It  was  correct  in  ils  hoJdlng  does  not 
and  cannot  admit  of  a  denbt-«Dt  eren  in  the 
mind  of  the  defendant  If  this  be  true,  then 
the  claim  of  the  defendant  tbat  he  holds  ad- 
venely  by  reason  of  his  claim  under  the  fee- 
^sBpl»  deed  of  his  motber  must  also  fall  to 
tbe  ground,  for  the  land  baring  reverted  back 
to  the  estate  of  Uie  deeeased  bsotber,  and 
become  flke  yxoifi&ty  of  bis  surrlTing  heirs, 
they  all  hi^d  as  tenants  in  eomm<m;  and 
whl(AeTer  of  ttaem  oenqitied  the  land  after 
tbe  deatii  of  tbe  mother  aaid  tbe  tenninatloii 
of  her  life  estate  did  so  sot  adwseiy,  but 
as  a  tenant  In  eommtm. 

The  effect  of  the  decision  of  tbe  majority 
of  the  court  In  the  case  Is  to  dismiss  the  jiar- 
tltlon  proceedings,  and  relegate  the  pJalntiff 
baok  to  the  court  wlglnal  Jurisdiction  to 
try  tltte  between  plaintiff  and  d^endant; 
and  that  can  only  be  by  a  suit  In  ejectment, 
in  which  tise  plaintiff  must  allege  and  show 
tbat  she  is  one  of  the  tbree  aurvlrlng  heirs 
of  the  deceased  brother,  Julias  A.  Bagle-^U 
estate  less  than  the  fee  hsTlng  .paaaed  out  an 
the  death  .of  the  mother— and  that  the  de- 
fendant broUier,  John  L.  Eagle,  is  also  one 
of  the  three,  and  is  therefore  «  tenant  in 
comnMm  with  herself  and  the  third  ooe,  and 
as  snch  la  in  tbe  actual  occupancy  of  tbe 


property  involved.  Btxe  cannot  therefore, 
say  in  her  complaint  that  die  has  title  su- 
perior to  the  defendant^  nor  the  right  of 
possession  as  against  blm,  and  cannot  say, 
therefwe,  that  he  baa  possession  without 
right  B^ng  naalde  to  make  these  essential 
allegations,  she  cannot  instltuto  an  action  of 
«Jectment  Where  else  can  ebe  go  tor  the 
anforcment  of  her  rl^to  (for  there  to  no 
question  of  her  rights),  or  for  the  redoess  of 
her  wrongs,  which  it  to  equally  sure  ebe  has 
or  will  BUffor  If  tbto  decree  of  dismissal  to  to 
prevail?  The  defendant  has  but  to  lie  In 
ambush  and  Interpose  a  general  demurrer  to 
any  complaint  she  can  present,  upon  the 
fttcta  in  the  case,  and  It  can  but  be  sus- 
tained in  ejectment.  Thus  It  Is  that  the 
lAalntlff,  who  has  a  dear  right  of  action,  as 
ail  must  concede,  would  be  deprived  of  an 
remedy  1^  reason  of  an  undue  latitude  given 
to  tbe  rules  of  pleading,  as  I  look  at  It  Tbto 
being  tra^  we  are  made  to  set  at  naught  an 
important  constitutional  provision,  to  wit, 
flection  18,  art  S.  Const.  1874^  provision 
flrst  found,  I  bellere,  to  the  Constitution  of 
lt)6B. 

I  am  of  the  opinion  that  the  decree  should 
be  affirmed. 


GEOBGE  B.  LOVING  00.  r.  HESPERIAN 
OATTLB  CO.  et  al. 

^jSapma  Ooort  of  Missouri,  Dlvisioo  No,  2. 
June  3U,  19030 

BOUi  BSTATH  AGaNT-COMMISSION— RBTOCA- 
TION  OF  AUTHORITY— BVIDBNCB 
—RATIFICATION. 

1.  Defeiidanta  engaged  plaintiff  to  procure  a 
pnrcbRHer  for  a  Tandi,  asd  later  wrote  plaintiff 
tbat  ther  had  cooclnded  to  vithdraw  the  raocU 
from  aole  for  a  whiie,  and  were  tbmking  of  mak- 
ing some  chanijces,  after  which  they  would  again 
offer  ft  for  sale  and  place  it  Id  plaintiff's  hands, 
but  that  the  price  be  changed.  Plalo- 
tiff  -replivd  adutowIedSUME  the  letter,  and  there 
was  aojue  subseciuent  correspoDdence,  in  all 
of  which  defendant  stated  that  the  land  was  not 
eo  tbe  market  ffeld,  that  plaintiff's  agency  was 
termiaated  bs  the  first  letter,  withdrawing  the 
rant^  from  sate. 

2.  Defendants  lad  a  right  to  revoke  the 
agency. 

S.  An  equitable  -estoppel  Is  not  available,  aa- 

imH  ^eaded. 

4.  Defendants  employed  plaintiff  to  procure  a 
purchaser  lor  a  ranch,  but  subsequently  revoked 
the  ageiicy,  and  in  the  coufbc  of  Biibsegueot  cor- 
teepondence  continually  insi^ed  that  the  randi 
was  not  for  sale,  and  that,  if  defendants  should 
subsequently  sell  the  ranch,  they  would  not 
recognixe  any  claim  for  commissioDS  which 
plaintiff  might  make.  Held,  that  a  subsequent 
sale  of  tbe  land  by  defendants  to  a  purchase 
with  whom  plaintiff  hud  negotiated  without  au- 
thority was  not  a  ratification  of  that  ouauthor- 
faied  act,  so  aa  to  entitle  plaintiff  to  commis- 
sions. 

5.  Defendant  engaged  plaintiff  to  procure  a 
purchnscr  for  land,  but  subfiequeutly  revoked 
the  agmcy,  nnd  withdrew  the  land  from' sale, 
notwithstanding  which  plaintiff  snbscqnently  in- 
terviewed a  purchaser,  who  nftarwards  boni^t 
thp  Innd  from  dofondant.  Held,  iu  an  action  for 
conimif^siona.  that  evidence  of  a  conversation 

1 1.  Sas  Brokscs,  vol.  I,  Gent  Die  H  U*  N. 
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between  plaintiff  aod  the  purcba&er,  occorring 
subsequeut  to  the  revocation  ot  plaintiS'B  au- 
thority, was  iDadmisBilile. 

Appeal  from  Circuit  Court,  Jacksou  Coun- 
ty; J.  A.  Slover,  Judge. 

Action  by  the  George  B.  Loving  Company 
against  the  Hesperian  Cattle  Company  and 
others.  From  an  order  denying  a  motion  to 
set  aside  a  Donsnlt;  plaintiff  appeal!.  Af- 
firmed. 

J.  D.  McOae,  F.  D.  Mills.  Geo.  B.  MUler, 
and  A.  h.  ICatlock,  for  appellant  Scaxiltt* 
Griffith  &  Jones,  for  respondents. 

OANTT,  P.  J.  This  Is  an  appeal  from  the 
circuit  court  of  Jackson  county.  Mo.  At  the 
close  of  plaintiff's  case,  the  defendants,  by 
way  of  demurrer  to  the  eridence,  asked  the 
court  to  instruct  the  jury  that  under  the 
pleadings  and  evidence  the  plaintiff  was  not 
enUtied  to  recover,  and  thereupon,  and  be- 
fore the  court  had  sustained  said  demurrer, 
plaintiff  took  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside,  and  afterwards,  and 
within  four  days,  moved  the  court  to  set 
aside  said  nonsuit;  and,  the  court  declining 
to  do  so,  plaintiff  appealed. 

The  pleadings,  omitting  caption,  are  as  fot 
lows: 

•Petition. 

"The  George  B.  Loving  Company,  plaintiff, 
complaining  of  the  Hesperian  Cattle  Com- 
pany, Phil  B.  Chappell,  J.  L.  Smith.  H.  Clay 
Bwlng,  and  G.  H.  Brandt,  defendants,  for  itn 
cause  of  action  says:  I^intlff  Is  a  private 
corporation  duly  oj^anlsed  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of 
Texas,  and  Is,  and  at  alt  times  hereliiaftcr 
mentioned  was,  engaged  in  business  as  a 
broker  in  the  sale  and  purchase  of  ranches 
and  cattle  In  the  state  of  Texas,  and  has  its 
principal  office  In  the  city  of  Ft.  Worth,  In 
said  state.  Defendant  Hesperian  Cattle  Com- 
pany Is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Missouri,  and  has  Its 
principal  place  of  boaiuess  in  Jdferaon  CSty. 
Ua,  and  defendants  PhU  B.  Chappell,  J.  L. 
Smith,  H.  Clay  Elwlng,  and  O.  H.  Brandt  are 
the  owners  of  the  capital  stock  of  said  de- 
fendant corporation  and  comprise  its  board 
of  directors,  and  defendant  PhU  B.  Chappell 
Is  Its  president  and  active  manager.  Here- 
tofore, to  wit.  on  and  at>out  the  Ist  day  of 
December,  1897,  defendant  Hesperian  Cattle 
Company  owned  and  was  In  possession  of 
a  laige  ranch,  constating  of  about  90,000 
aires  of  land  in  Oottle  and  Foard  counties, 
In  the  state  of  Texas,  together  with  the 
cattle  therein,  of  all  classes,  consisting  of 
about  8,000  head.  In  the  month  of  Decem- 
ber, 1897,  said  Hesperian  Cattle  Oompany, 
being  desirous  of  selling  its  said  ranch  and 
cattle  above  mentioned,  employed  the  plain- 
tiff to  find  for  said  company  defendant  a 
pmcbaser  for  said  properties,  with  the  pur^ 
pose  and  Intent  that  such  purchaser  should 
negotiate  directly  with  tbe  defendant  com* 


pany,  and  said  defendant  company  promised 
and  agreed  to  pay  the  plaintiff  the  sum  of 
fS.OOO  for  obtaining  such  purchaser,  provided 
such  negotiations  resulted  In  a  sale  of  said 
property.  •  •  •  Thereafter  and  before 
the  month  of  September,  1898,  plaintiff  pro- 
cured one  W.  Q.  Richards,  who  was  ready, 
willing,  and  able  to  purchase  said  properties 
of  the  defendant  company  on  terms  satis- 
factory to  said  defendants,  and  put  said  Rich- 
ards In  communication  with  the  said  defend- 
ant company,  and  afterwards  in  the  month 
of  November,  1898,  said  defendant  company 
sold  to  said  W.  Q.  Richards  all  of  Its  said 
ranch  and  cattle  at  a  price  and  on  tegrms 
satisfactory  to  said  defendant,  and  received 
the  purchase  price  therefor,  and  thereby  be- 
came liable  and  promised  to  pay  to  plaintiff 
the  sum  of  $5,000  at  tbe  time  of  said  sale; 
and,  though  often  requested,  said  defendant 
has  heretofmw  failed  and  refused,  and  stiB 
fiUls  and  refuses,  to  pay  the  same  or  any 
part  thereof.  Immediately  after  the  sale 
above  mentioned,  and  the  payment  of  the 
purchase  price  fw  said  ranch  and  cattie,  de- 
fendants Phil  B.  Chappell,  J.  L.  Smith.  H. 
Clay  Ewing,  and  G.  H.  Brandt  divided  all 
of  the  assets  of  the  Hesperian  Cattie  Com- 
pany among  themselves,  and  each  of  them 
received  from  said  company,  in  ssid  division 
ot  property,  of  value  greater  than  $5,000,  and 
became  severally  liable  for  all  the  debts  of 
said  defendant  company,  and  severally  be- 
came liable  to  this  plaintiff  for  the  aom  of 
^,000;  and  since  said  distribution  said  de- 
fendant oompany  has  abandoned  Its  buriness. 

"As  a  further  cause  of  action,  by  way  of 
second  count,  plaintiff  says:  [Tliis  count  Is 
a  reltaation  of  the  first,  except  the  follow- 
ing allegations:]  In  the  month  of  December. 
1897,  said  defendant  Hesperian  Cattle  Oom- 
pany, being  desirons  of  selling  its  said  randi 
and  cattie  above  mentioned,  empk^cd  the 
plaintiff  to  find  fbr  defendant  ctnnpany  a 
purchaser  for  said  properties,  wltti  tbe  par> 
pose  and  Intent  that  such  porchsMr  abonld 
negotiate  directiy  with  the  defendant  com- 
pany, and  said  defendant  company  prom- 
ised and  agreed  to  pay  the  plaintiff  the  usual 
and  customary  price  for  such  services  in  tbe 
state  of  Texas,  which  platotlff  avers  to  be 
the  sum  of  $5,000,  for  obtaining  such  pur- 
chaser, providing  such  n^otiaUon  resulted 
In  the  sale  of  such  properties.  •  •  • 
Thereafter,  and  before  the  month  of  Septem- 
ber, 1898,  plaintiff  procured  one  W.  Q.  Rich- 
ards, Who  was  ready,  willing,  and  able  to 
purchase  said  properties  of  the  defendant 
company  on  terms  satisfactory  to  aaid  de- 
fendant, and  put  said  Richards  In  communi- 
cation with  the  dtfendant  company,  and  aft- 
erwards in  the  month  of  November.  1898b 
aald  defendant  company  sold  to  said  W.  Q. 
Richards  all  of  its  said  ranch  and  cattie  at 
a  price  and  on  terms  satisfactory  to  said  de- 
fendant, and  received  the  pnrehase  price 
tberetor,  and  thereby  became  llaMe  and 
promised  to  pay  to  ^aintUt  the  sum  ot  $5. 
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000  at  the  time  «f  said  sale;  and,  though 
often  requeated,  said  defendant  has  hereto- 
fore Allied  and  refused,  and  still  falls  and 
refuses,  to  pay  the  same  or  any  part  there- 
of. • 

"As  a  furthw  cause  of  action,  by  way  of 
tlilrd  count,  plaintiff  says:  [This  count  Is  a 
reiteration  of  the  flrst  and  second,  except  the 
following  allegattoDs:]  Flalntlft  Is  a  pri- 
vate corporation,  duly  oi^anlaed  and  existing 
QDder  and  by  virtue  of  the  laws  of  tbe  state 
of  Texas,  and  Is,  and  was  at  all  times  here- 
inafter mentioned,  engaged  In  busliiess  as  a 
broker  In  tbe  sale  and  purchase  of  ranches 
in  tbe  state  of  Texas,  and  has  ItB  principal 
office  in  tbB  dty  of  Ft  Worth,  Texas,  and 
as  a  means  of  advancing  the  business  of  Its 
patrons  and  dlents  pnblistaea  and  distributes, 
and  at  all  times  hereinafter  mentioned  did 
publish  and  distribute,  a  weekly  newspaper 
In  which  It  advertised  ranches  and  cattle 
placed  with  it  for  sale,  and  for  which  It 
was  employed  to  find  purchasers.  •  *  • 
In  the  month  of  Dec^ber.  1897,  said  defend- 
ant Hesperian  Oattle  Company,  being  dealr- 
008  of  selling  its  said  mnch  and  cattle  above 
mentlmed,  and  knowing  the  buidnesa  In 
wlilch  plaintiff  was  oigaged,  and  plaintiff's 
methods  and  manner  of  transactliig  said  busi- 
ness, and  knowing  that  plaintiff  published 
and  distributed  said  weekly  newspaper,  and 
advertised  thorein  all  ranches  and  cattle 
placed  with  plaintiff  tar  sale,  or  for  which, 
plaintiff  was  employed  to  procure  a  pur- 
chaser, employed  plaintiff  to  adv^tiae  said 
properties  for  sale,  and  to  find  for  defendant 
company  a  purchaser  for  said  properties, 
with  the  purpose  and  intent  that  such  pur^ 
chaser  should  negotiate  directly  with  the  de- 
fendant company,  and  said  defendant  com- 
pany ^omised  and  agreed  to  pay  tbe  plain- 
tiff the  usual  and  customary  price  for  such 
services  in  the  state  of  Texas,  which  plaintiff 
avCTS  to  be  not  less  than  the  sum  of  $5,000, 
for  obtaining  such  purchaser,  provided  that 
each  negotiations  resulted  in  the  sale  of  such 
properties.  •  •  •  Thereafter,  and  befcnre 
tbe  month  of  Sqitembw,  1898,  plaintiff,  by 
means  of  the  advertisements  In  its  said  news- 
paper, and  by  other  means  used  by  plaintiff 
to  advance  the  interests  of  Its  clients  and 
patrons,  procured  one  W.  Q.  Richards,  who 
was  ready,  wUllnsk  and  able  to  purchase 
said  propertleB  of  the  defendimt  company  on 
terms  satistsctory  to  said  defendant,  and  put 
said  Bichards  in  communication  with  the 
said  defendant  company,  and  afterwards.  In 
the  month  of  Novrniber,  1898;  said  defend- 
ant company  sold  lo  said  W.  Q.  Bichards 
all  of  its  said  ranch  and  cattle  at  a  price 
and  on  terms  satisfactory  to  said  defendant, 
and  received  ^e  purchase  price  therefor,  and 
thereby  became  liable  and  promised  to  pay 
the  plaintiff  the  sam  of  $6,000  at  time  of 
said  sale;  and,  though  often  requested,  said 
defendant  has  heretofore  failed  and  refused 
to,  and  still  falls  and  refuses  to,  pay  the 
same  or  any  part  thereof.  •  •  • 


"Wherefwe  plaintiff  brings  this  suit,  and 
inays  that  defendants  each  be  dted  to  an- 
swer this  petition,  and  that  upon  the  trial 
hereof  plaintiff  liave  Judgment  against  the 
defendants  for  the  sum  of  $5,000,  with  legal 
Interest  thereon  from  the  month  of  Novem- 
ber. 1888,  to  the  present  and,  duty  bound, 
wlU  ever  pray,"  etc. 

•fAnnrer. 

'^ow  come  tbe  defendants,  and  for  their 
answer  to  plalntltTs  petition  In  the  above- 
wtltled  cause,  deny  each  and  very  allega- 
tlun  in  said  petition  contained. 

''Wherefore  defwdanto  pray  to  be  dis- 
charged, with  Judgmmt  tor  their  coste." 

The  following  evidence  will  sufficiently  in- 
dicate tbe  nature  uS  the  qnostlons  presented 
In  this  court: 

George  B.  Loving,  called  as  a  witness  on 
tbe  part  of  pUOntlff,  being  duly  sworn,  testi- 
fied as  follows: 

Direct  examination  by  Mr.  Ifilla:  "Q. 
What  is  your  name?  A.  Oeoqte  B.  Loving. 
Q.  Where  do  yon  reside?  A.  Ft  Wortii, 
Texas.  *  *  *  Q.  When  did  yon  next  have 
any  conversation  with  him  [Mr.  Obappell) 
with  reference  to  seilliv  tliia  pn^erty?  A.  I 
do  not  remembor  to  have  had  any  other  con- 
versation with  him  until  the  latter  part  of 
November,  1807,  when  I  met  him  at  my  of* 
flc^  and  we  had  quite  a  long  talk  about  It 
ttini.  *  *  *  Q.  Now  state  vbat  convert 
satlon  yon  bad  in  your  office  that  evening. 
A.  Well,  he  told  me  that  he  atiU  wanted  to 
sell  the  ranch  and  cattle,  and  we  had  quite  a 
discussion  as  to  tbe  outlook  in  tlie  cattle  busi- 
ness as  to  values,  and  he  wanted  my  opin- 
Irai  as  to  what  I  ttiought  I  could  sell  the 
pnvsrty  tar,  and  I  gave  him  my  Ideas  as 
to  the  TOlue  of  tbie  cattle  and  the  land,  and 
the  result  of  tiie  conversatlcm  was  that  he 
told  me  he  was  on  bis  way  to  the  ranch,  and 
would  return  in  about  a  week,  and  that  he 
would  go  up  and  look  the  property  over,  and 
that  on  bis  return  he  bapeA  to  make  some  ar- 
rangement with  me  to  handle  the  property 
for  him.  About  a  week  after  that—  •  •  • 
Q.  Proceed.  A.  We  talked  the  business  over, 
and  he  wanted  to  know  what  I  Oiotight  the 
property  was  worth— what  I  thoi^ht  I  could 
get  for  It;  and  I  told  him  I  thought  I  could 
sell  the  cattle  for  $20  a  bead,  and  possibly  the 
land  for  as  much  as  $1.50  an  acre.  Of  course, 
I  cannot  give  all  of  the  ctmversatlcm,  be- 
cause we  tolked  for  probaUy  an  hour.  He 
gave  me  a  very  full  description  of  what  he 
liad,  and  he  said  that  those  prices  would 
be  satls&ctory  to  him,  and  that  he  was 
satisfied  they  would  be  to  the  other  mem- 
bers of  the  company;  but  he  would  not  say 
definitely  about  that  tmtil  after  he  had  come 
home  and  consulted  them,  and  as  soon  as  lie 
came  home  be  would  write  me.  He  did  not— 
from  bis  conversation— he  did  not  eq^ect  me 
to  sell  tlie  pnH^erty—  (Objected  to  as  stat- 
ing a  conclusion.)  Q.  Just  state  what  be 
said.  A.  Well,  he  wanted  me  to  find  a  buyer 
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lor  tbe  property,  some  one  who  wanted  to  i 
buy  property  of  that  kind,  and  show  it  to 
them,  and  then  send  them  to  him  for  tbe  ai^ 
rangement  of  details.  It  was  trnderstood  that 
there  would  bare  to  be  some  terms  given  <m 
it,  part  cash  and  part  on  time,  and  wanted 
to  know  about  the  commission,  and  I  told 
him  the  commission  at  the  regular  rates 
would  be  more,  bat  that  I  would  make  it  a 
fixed  commission  of  (5,000.  We  talked  about 
advertising  tbe  property.  He  thought  It 
ought  to  be  advertised,  but  be  wanted  it  ad- 
vertised in  such  a  way  tiiat  other  people 
would  not  recogniEe  that  it  was  his  ranch.  I 
told  him  I  would  do  that  He  promised  me 
that  he  \sou\d  give  me  the  exclusive  ag«iey 
for  the  sale  of  the  property  at  Ft  Worth. 
He  Impressed  that  on  me— that  be  didn't 
want  to  put  It  into  the  hands  of  a  number 
of  other  agents,  especially  at  Ft.  Worth. 
That  iB  about  tbe  subetanoe  «f  the  conversa- 
tion between  us.  *  *  *  A.  On  Deoembur 
6,  1897,  be  wrote  me  a  letter  from  Kansas 
City.  Q.  Reed  that  letter.  A.  The  Jetter  la 
as  foUoura:  'Kansas  City,  Mo.,  Dec.  6th,  1897. 
George  B.  Loving,  Esq..  Ft  Worth,  Texas- 
Dear  Sir:  Befenlng  to  tbe  eoBvwsation  1 
had  with  joa  recently,  I  wish  to  aay  that  we 
will  sell  our  ranch  In  Cottle  and  Foard  coun- 
ties at  about  the  price  we  mentioned.  W« 
have  about  68,000  acres  of  land,  of  which 
about  S0.000  are  patented  lands.  Of  the  !«• 
mainder  we  own  about  13.000  acres,  bought 
from  the  state  mider  the  act  4tf  '88,  but  net 
paid  for.  and  about  6,000  acres  of  leased 
lauds.  The  leased  lands  are  en  the  outskirts 
of  tbe  pasture,  so  that  our  lands  are  prac- 
tically solU.  There  is  not  a  'nester*  In  the 
pasture,  and  no  laud  for  them  to  settle  on. 
Our  lands  are  in  two  pastures,  as  shown  by 
a  plat  on  this  sheet— one  of  about  60,000  acres, 
and  the  other  20,00a  They  are  all  newly 
fenced,  with  cedar  and  bols  d'arc  poets  and 
Ave  wires.  They  ar»  well  watered  with 
springs,  creeks,  and  tanlcs.  The  grass  Is 
mostly  mesqulte,  and  we  have  good  pro- 
tection. In  fact  It  Is  one  of  the  best  cattle 
ranches  of  Its  size  in  Texas;  for,  as  yon 
know,  we  selected  tbe  land  and  bought  it  in 
1882,  when  we  had  choice  of  the  country. 
There  are  about  6,000  cattle  in  the  pasture, 
and  are,  as  near  as  I  can  determine,  of  the 
following  ages  and  classes:  2,400  cows,  none 
over  eight  years  old;  800  two  year  oid  heif- 
ers, age  In  spring  of  '98;  SCO  two  year  old 
steers,  age  In  spring  of  '98;  100  three  year  old 
steers,  age  la  spring  of  "GS;  900  one  year  old 
steers,  age  In  spring  of  '98;  900  we  year  old 
steers,  age  in  spring  of  '98;  150  Hereford 
bulls,  yoang~6,050.  Of  course,  this  Is  sim- 
ply an  estimate,  based  on  oiv  branding  In 
1896  and  1897.  We  branded  1,800  calves 
each  year,  but  in  case  of  a  sale  we  would 
count  the  cattle.  I  simply  give  you  an  out- 
line of  the  property,  and  write  you  that  yon 
may  know  the  property  Is  for  sale  and  to  look 
oat  for  a  buyer.   While  I  would  not  fix  s 


definite  priee  now,  there  being  no  neoesrity 
for  that  until  we  find  a  proBi>ecttTe  buyer,  1 
believe  our  company  would  take  about  the 
price  you  told  me  yon  thou^  yon  could 
get  for  It,  If  you  found  parties  that  wanted 
to  buy.  Tfs.,  $1.50  per  acre  for  the  land  and 
t20  per  head  for  the  cattle.  The  detaUs  at 
the  price  and  trade  can  be  definitely  made, 
also  an  agreement  as  to  your  commlsion,  at 
any  time  ttiit  yon  think  yon  have  found  a 
proepeetiTe  bugrer,  or  sooner  If  you  dedre  It 
You  Icnow  the  location  of  the  rancli.  It  Is  in 
Cottle  and  Foard  counties,  SO  miles  due  south 
of  Quanah.  Hoping  to  hear  from  you  as  to 
the  proqtect  of  making  a  sale.  I  am  yours 
truly,  Phil  K  Cbappell.'  Q.  Now,  did  yon 
reply  to  that  letter?  A.  ¥ee.  sir.  Q.  Read 
your  neply.  A.  'Ft  Worth,  Texas,  Dec.  29, 
1697.  Phil  B.  i^aiqwll,  Esq.,  Kansas  City, 
Mo.— Dear  BUr:  When  your  letter  of  the  6th 
was  reoeived  I  was  absent  In  sontta^n  Tex- 
as. On  the  20th,  alnuet  Immediately  after 
tny  return,  I  met  with  an  acddent  that  has 
confined  me  to  my  room  with  a  very  palntid 
and  badly  crippled  arm;  bence  the  delay  In 
answering  you.  As  aooa  as  X  am  on  my  feet 
again,  which  X  Boji^ose  wlB  be  wlttdn  a  week 
or  ten  days,  1  will  submit  jour  randi  pnq^osl- 
tlon  to  two  or  three  dUCmnt  parties  tbat  1 
Iwve  in  view,  and  advise  yon  as  to  the  result 
In  the  meantime,  If  yoa  have  (me,  I  will  thank 
you  to  fumMi  me  a  map  at  the  property. 
If  yon  haven't  bnt  one,  send  it  to  me  long 
enough  to  have  it  copied,  and  I  will  retim 
tbe  wlglnal  promptly.  Awaitlag  your  fur- 
ther favors,  and  wishing  yon  a  happy  and 
prosperous  Sew  Year,  I  am  yours  truly, 
Oeorge  B.  Loving,  Manager.'  •  •  •  After 
aome  eorrespondenoe  about  a  Mr.  Hudson  as 
a  purchaser,  Mr.  Chapp^l  wrote  the  follow- 
ing letter  to  the  plainttff:  ^Kansas  City,  Mol, 
March  12th,  160&  Gtm.  B.  Lorvtng,  Esq.. 
Prest,  Ft  Wortli,  Texas— Dear  Sir:  Not  hav- 
ing heard  anythiiig  f urt&er  fkmn  Mr.  Hodaon, 
and  there  being  but  Itttie  prospect  of  a  trade 
with  him.  we  have  concluded  to  withdraw  our 
raDch  from  sale  for  a  while.  Thla  coarse  ia 
rendered  advisable  from  tbe  Sact  that  we 
are  making  some  clianges  to  tSie  afflalrs  of  tbe 
company  which  will  be  consummated  in  60 
days.  When  these  arrangements  are  made, 
we  will  again  offer  ov  ranch  for  sale  and 
place  It  in  your  handa.  The  prices,  however, 
aaay  be  changed  and  readjusted  to  suit  the 
changes  we  conteanplate  mnirfng  Pleaae 
hold  the  map  of  the  ranch  and  ottaer  papns 
until  we  put  It  on  the  market  agaliL  We 
shall  Btlll  want  to  sell  the  property.  Tonxa 
truly,  Phil  B.  Cbappell.'  Q.  Did  yon 
to  that  letter?  A.  Yes,  sir.  Q.  Wtaent  A. 
On  the  14th.  as  soon  as  I  received  U.  Q. 
Sead  tbat  letter.  A.  *Ft  Worth.  Ttezaa. 
March  Uth.  1898.  Phil  B.  Cbappell,  Pzest 
ilosperian  Cattle  Co.,  Kansas  City,  Mo.— 
Dear  Sir:  I  have  yours  of  the  12th.  adTMiv 
the  withdrawal  ot  yonr  randi  and  cattle  fnm 
tbe  market;  and  will  govern  myself  accoid- 
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ing^.  I  felt  considerably  disappointed  at  tbe 
ireekiWH  abown  by  Mr.  HtidsMi.  At  tbe  tjiae 
be  looked  at  tbe  cattle  I  Celt  nre  tbat  ve  bad 
a  bona  fide  cnstomer,  me  wbo  meant  bnst 
neSB,  and  one  to  wbom  we  coald  make  sale. 
It  aeems,  bowera-,  tbat  he  bas  decided  not 
to  even  make  a  pnqiosltioD,  proTing  very 
eoDcliulTely  tiiat  yoa  rised  blm  vp  about 
rlgbt,  and  tbat  I  was  mistaken  In  my  man. 
When  yon  are  again  ready  to  offer  your 
property.  I  wUI  be  rery  glad  to  bear  from 
yon*  and  wlU  at  any  and  all  times  be  ready  to 
give  tho  matter  prompt  and  personal  atten- 
tion. Very  truly  yours,  George  B,  Loving.' 
Q.  Nov,  did  Mr.  Cbappell  reply  to  tbat  le^ 
ter?  A.  No,  sir.  Q.  When  did  yon  write 
blm  again?  A.  On  the  Slst  of  March.  Q. 
Kow,  had  yon  exhibited  the  ranch  to  any  oth- 
er person  up  to  that  time,  except  Mr.  Hud- 
son? A.  Mo,  sir;  no  one  tbat  bad  eomdd- 
cred  It  •  •  •  Q.  Now,  prior  to  the  time 
tbat  yon  wrote  Mr.  Cbappell  on  the  Slst  of 
March,  did  yon  have  any  prospeettve  pur- 
ctaaser  for  the  ranch?  A.  Well,  as  I  said 
awhUe  ago,  I  hadn't  got  any  one  to  consider 
It  except  Mr.  Hudson.  *  *  *  Q.  When 
was  U  tbat  you  saw  Mr.  Blcbards,  out  of 
which  tbat  letter  grew?  A.  On  tbe  Slat  of 
March.  Q.  Where  did  yon  see  blm?  A.  In 
my  oBlcB.  *  *  *  Q.  When  Mr.  Blcbards 
came  Into  tbe  office,  where  did  you  see  htm? 
A.  In  my  locMtt,  the  back  one.  Q.  How  did  he 
enter  your  room,  from  the  hall  or  from  tbe 
stenographer's  loomT  A.  He  altered  It  from 
the  front  Q.  He  went  thrangb  the  salt  of 
rooms  to  yours?  A.  Tee,  sir;  he  went  through 
three  looms  before  be  got  to  mine.  Q.  What 
did  he  say  when  he  came  In  there?  Mr. 
Bcarrltt:  We  object  to  any  conversation  that 
occurred  there  as  Incompetent,  irreleTant 
and  Immaterial,  and  becaaee  ft  la  already 
shown  that  tbe  property  was  not  In  the 
bands  of  the  plalntltT  at  that  time  for  sale, 
bat  had  been  withdrawn.  Mr.  Miller;  We 
dalm  that  it  Is  a  cooTersatlon  which  led  up 
to  uegotlations  between  Richards  and  Ohnp- 
pell  which  resulted  In  tbe  purchase  of  tbe 
property  by  Btchards.  We  expect  to  follow 
this  np  by  other  testimony  showing  tbat  It 
was  through  the  efforts  of  Loving  that  Ricb- 
ards  was  put  In  communication  with  Cbap- 
pell, and  the  land  sold,  and  we  claim  that 
that  was  a  ratification  of  the  work  done  by 
plaintiff,  even  if  the  authority  had  been 
previously  withdrawn.  Q.  By  Mr.  Scarrltt 
(to  witness).  You  bad  not  seen  Mr,  Cbappell 
after  that  letter  of  March  12tb  was  written 
you  by  him?  A.  No,  sir.  Q.  There  was  no 
further  communication  between  you,  except 
your  letter  of  the  14th  to  him,  np  to  the  Slst 
of  March?  A.  No.  Q.  In  the  meantime  you 
had  not  seen  Mr.  Ghappell.  nor  received  any 
communication  from  him?  A.  No.  Q.  Tou 
never  had  any  talk  with  him  afterward?  A. 
No  talk,  but  correspondence— I  did.  after  tbe 
Slst.  Q.  But  not  between  tbe  12th  and  Slst 
of  March?  A.  No.  The  Court:  I  think  that 


letter  of  March  12th  is  an  absolnte  withdraw- 
al of  the  power  of  sale.  Mr.  Miller:  Tbe 
plaintiff  new  bad  any  power  to  selL  It  was 
employed  to  procure  a  purchaser  and  put  him 
In  commnnlcatlon  with  tbe  defendant,  and  we 
seek  to  show  that  we  did  tbat  The  Court: 
I  dont  ttdnk  there  Is  any  question  tbat  tbat 
Is  an  unconditional  withdrawal  of  the  agency. 
They  both  recognize  that  In  their  letters.  I 
do  not  think  the  testimony  offered  Is  compe- 
tent, and  tiie  objection  is  sustained.  Q.  (Mr. 
Miller  to  witness).  Now,  after  tbe  date  of 
yoiur  letter  of  March  Slst  to  Mr.  Cbappell. 
when  did  ybu  next  hear  from  him?  A.  April 
2d  Is  tbe  date  of  hU  letter.  Q.  Do  you  know 
about  when  you  rec^ved  that  letter?  A. 
About  tbe  4th.  Q.  Bead  that  letter.  Mr. 
Scarrltt;  We  object  to  that  letter,  because 
It  Ij)  subseqnent  to  the  withdrawal  of  the 
^ncy,  and  as  Incompetent,  Irrdevant,  and 
Immaterial,  I  want  to  make  that  objection 
to  all  tbe  letters  after  March  Slst  Tbe  Court: 
Tbe  stent^rapher  will  note  your  objections 
to  each  of  theoL  I  will  hear  It  tthem]. 

After  readhig  all  of  the  subaequoit  corres- 
pondence, over  the  objections  ef  defendant's 
counsel,  Bfr.  Miller  says:  "We  now  dertre  to 
return  to  the  question  which  was  before  tbe 
court  at  adjournment  last  evening,  and  we 
offer  to  prove  by  Mr.  Loving  what  occurred 
between  him  and  Mr,  Blcbards  at  the  Inter- 
view In  hlB  office  In  Ft  Worth  on  the  Slst  of 
March,  1808,  and  which  led  up  to  tbe  writing 
of  the  letter  of  tbe  Slst  of  March  to  Mr. 
Cbappell.  Mr.  Scarrltt:  We  object  to  It  for 
the  reasons,  already  steted,  that  tbe  agency 
of  Mr.  Loving  bad  been  revoked,  and  he  at 
that  time  had  no  authority  to  act  for  the  de- 
fendant The  Court:  I  do  not  see  anything 
in  this  subsequent  correspondence  that  even 
suggeete  a  re-employment  of  the  plaintiff. 
Tbe  objection  will  be  sustained.   •  • 

The  plaintiff  here  rested  Its  case.  The  mo- 
tion for  new  trial  was  based  on  the  exclusion 
of  evidence  offered  by  plaintiff,  the  partic- 
ulars of  which  wUI  be  noted  In  the  course  of 
the  opinion. 

1.  The  cause  of  actlop  steted  In  the  peti- 
tion In  the  three  different  counts  is  tbat  the 
Hesperian  Cattle  Company  employed  the 
plaintiff  company  In  the  month  of  December, 
1897,  as  Its  agent  to  procure  a  purchaser  for 
its  ranch  and  cattle  in  Texas,  and  promised 
and  agreed  to  pay  a  commission  of  |5,000  for 
BO  doing.  Tbe  first  count  alleges  an  express 
promise  to  pay  the  $5,000  for  said  services, 
and  tbe  other  two  are  in  assumpsit  for  that 
sum  on  a  quantum  meruit  The  propriety  of 
the  action  of  the  circuit  court  In  exclnding  the 
evidence  of  plaintiff  as  to  a  conversation  bad 
by  plaintiff  with  W.  Q.  Richards,  who  sub- 
sequently purchased  defendant's  ranch  and 
cattle,  depends  upon  the  stete  of  the  evidence 
when  that  conversation  was  excluded.  The 
original  employment  of  the  appellant  by 
ifpoudeote  as  Ite  agent  la  found  In  certain  let. 
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ters  which  passed  between  them  in  December, 
1897,  aa  follows: 

■•Kansas  Oity,  Mo.,  Dec.  6. 1897. 

"Geo.  B.  Loving,  Esq.,  Pt.  Worth,  Texas- 
Dear  Sir:  Referring  to  the  conversation  I 
had  with  you  recently,  I  wish  to  say  that  we 
still  want  to  sell  our  ranch  in  Ck)ttle  and 
Foard  comitlefl  at  about  the  price  we  men- 
tioned. •  •  •  The  details  of  the  price 
and  trade  can  be  definitely  made,  and  also 
the  agreement  as  to  your  commission,  at  any 
time  that  you  may  think  yon  have  found  a 
prospective  buyer,  or  sooner  If  yon  desire  it 
You  know  the  location  of  the  ranch.  It  is  In 
Cottle  and  Foard  counties,  80  miles  due 
sonth  of  Quanah.  Hoping  to  hear  from  you 
aa  to  the  proepect  of  making  a  sale,  I  am, 
"Yours  truly, 

"PhU  B.  ChappelL" 

To  this  letter  Mr.  Loving  replied  aa  follows: 

"Ft.  Worth,  Texas,  Dec.  29,  1897. 
"FbU  E.  Chappell,  Esq.,  Kansas  City,  Mo. 
—Dear  Sir:  When  your  letter  of  the  6th  was 
received,  I  was  absent  In  southern  Texas. 
On  the  20th  of  this  month,  after  my  return, 
I  met  with  an  accident  which  haa  confined 
me  to  my  room  with  a  very  painful  and  bad- 
ly crippled  arm;  hence  the  delay  in  answer- 
ing yon.  As  soon  as  I  am  on  my  feet  again, 
which  I  sQppose  will  be  within  a  week  or  ten 
days,  I  will  submit  your  ranch  proposition  to 
two  or  three  different  parties  that  I  have  in 
view,  and  will  advise  you  as  to  the  result 
In  the  meantime,  if  you  have  one,  I  will 
thank  you  to  furnish  me  with  a  map  of  the 
property.  If  yon  have  but  one,  send  it  to  me 
long  enough  to  have  it  copied,  and  I  will  re- 
turn the  original  promptly.  Awaiting  your 
further  favors,  and  wishing  you  a  happy  and 
prospnoua  New  Tear,  I  am, 
Tours  truly, 

"Geo.  B.  Loving,  Mgr.** 

This  appointment  of  the  appellant  by  tlie 
recpondent  continued  until  March  12,  1898, 
daring  which  time  appellant  procured  a  Mr. 
Hudson  to  visit  the  property  and  dickered 
about  It  a  little,  but  nothing  resulted  from 
the  n^tlatlons.  On  March  12th  Mr.  Chap- 
pell, president  of  thja  defendant,  wrote  the 
appellant  the  following  letter  withdrawing 
the  property  from  the'bands  of  his  agent: 

"Kansas  City,  Mo.,  March  12,  1898. 
"George  B.  Loving,  Esq.,  President,  Pt 
Worth,  Texas— Dear  Sir:  Not  having  heard 
anything  further  from  Mr.  Hudson,  and  there 
being  little  prospect  of  a  trade  with  him,  we 
have  concluded  to  withdraw  our  ranch  from 
sale  for  a  while.  This  course  Is  rendwed  ad- 
visable from  the  fact  that  we  are  makli^ 
some  changes  In  the  plans  of  the  company, 
which  will  be  consummated  in  sixty  days. 
When  these  arrangements  are  made,  we  will 
again  offer  our  ranch  for  sale  and  place  It  In 
your  hands.  The  price,  however,  may  be 
changed  and  readjusted  to  suit  the  changes 


we  contemplate  making.  Please  bold  the 
map  of  the  ranch  and  otb»  papers  imtll  we 
put  It  on  the  maricet  again.  We  shall  stUl 
want  to  sell  the  i^operty. 

"Tours  tnOy, 

"Phil  a  ChappelL" 

To  this  the  plaintiff  assented  In  tite  follow- 
ing letter: 

•■Ft  Wiffth.  Texas,  March  14,  ISBSu 
*l*hll.  B.  Chappell.  Frest  Hesperian  Cattle 
Co.,  Kansas  City,  Mo.— Dear  Sir:  I  have 
youTB  of  the  12th  advising  the  withdrawal  of 
your  ranch  and  cattle  from  the  market;  and 
will  govern  myself  according^.  I  was  con- 
siderably disappointed  by  the  weakness 
shown  by  Mr.  Hudson.  At  the  time  lie  look- 
ed at  the  cattle  I  felt  sure  that  we  had  a 
bona  flde  cnstomor,  one  who  meant  buslBcss, 
and  one  to  whom  we  oonld  make  a  8al&  It 
seems,  however,  that  he  decided  not  to  even 
make  a  proportion,  proving  very  conclusive- 
ly that  yon  slaed  him  up  about  right,  and 
that  I  was  mistaken  In  my  man.  Whei  yon 
are  again  ready  to  ofC»  your  property,  I  will 
be  -vetj  glad  to  hear  from  yon,  and  will  at 
any  and  all  times  give  the  matta  prompt 
and  personal  attention. 

"Very  truly  yours, 

"Geo.  B.  Loving.** 

Mr.  Chappell  did  not  reply  to  the  letter  of 
March  14th.  The  Hesperian  Company  Insist- 
ed, and  the  court  eo  held,  that  these  lettera 
distinctly  show  that  tlie  agency  which  had 
been  created  was  terminated,  but  plaintiff 
insists  it  was  not.  How  the  parties  them- 
selves regarded  this  matter  after  Cliappeirs 
letter  of  March  12,  1898,  will  best  appear 
from  extracts  of  their  sabseqnent  ootre- 
spondence.  Thus,  on  March  SI,  188B.  Mr. 
Loving  wrote  Chappell:  "We  hSTe  Jnat  had 
a  long  talk  with  Mr.  W.  Q.  Richards,  who 
owns  a  ranch  adjoining  yours,  and  not- 
withstanding the  fact  that  yon  advised  as 
some  time  ago  not  to  offer  your  prop^ty 
until  you  had  made  some  changes,  yet  when 
we  found  Mr.  Richards  was  on  the  market 
for  a  herd  and  ranch,  we  took  tiie  neponSl- 
billty  of  presenting  your  ranch  to  Mut  in 
the  best  light  possible,  and  strongly  urged 
a  favorable  consideration  at  Mr.  Rldiards' 
hands.  *  •  •"  In  his  answer  to  this  let- 
ter written  on  April  7.  1898,  Mr.  Chappell 
reiterates  the  statement  that  the  land  is  not 
on  the  market  He  says:  "Xonr  fsvor  of 
81st  ult  received.  Mr.  wnilam  Bichatds 
called  to  see  me  about  bnying  our  land  and 
cattle;  but  I  told  him,  as  I  had  already  ad- 
vised you,  that  we  had  temporarily  with- 
drawn our  ranch  from  the  market;  bnt  wouM 
probably  offer  it  for  sale  ag^  In  a  short 
time,  as  soon  as  some  contemplated  dkanges 
were  consummated."  Again,  cm  May  20th. 
appellant  wrote  Mr.  Chappell  aa  fcdlows: 
"My  recollection  Is  tliat  wbai  yon  wrote 
me  some  time  ago,  suggesting  tiiat  your 
property  be  withdrawn  from  the  market  for 
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the  time  being,  tliat  you  wonid  probably  be 
ready  to  again  ^er  It  about  tbls  time. 
*  *  *"  To  whlcb  Mr.  Gbappell  replied  ca 
May  2BA,  again  r^teratlng  tbat  the  pn^tcrty 
was  not  on  the  market,  and  that  when  It 
ebonid  be  It  would  be  an  entirely  different 
proposition.  He  says:  "Your  Cavor  of  20tb 
received.  At  the  time  of  withdrawing  onr 
ranch  from  the  market,  we  wero  negotiating 
for  the  purchase  of  25,000  acres  of  additional 
land,  adjoining  our  ranch  in  a  solid  body  on 
the  south.  *  *  *  It  baa  been  our  pur- 
pose, when  this  deal  waa  entirely  dosed, 
and  which  adds  very  greatly  to  the  value  of 
the  ranch,  to  again  offer  the  property  for 
aalo.  We  are  not  quite  ready  to  offer  It, 
however,  advantageously ;  but,  as  soon  aa 
matters  are  entirely  closed,  I  will  again  write 
you,  and  give  you  a  full  description  of  tiie 
property  aa  It  now  ia."  AnoUier  soliciting 
letter  was  written  by  app^Unt  on  July  20, 
1898,  as  follows:  "If  yon  will  put  a  reason- 
able figure  on  your  ranch  and  cattle,  and 
will  give  iu  tlie  ezduslve  agency,  as  Mr. 
Wilson  did,  we  believe  we  can  make  a 
reasonably  apeedy  sale."  To  which  Mr. 
Ohappell  replied  on  July  22d.  as  follows: 
'*We  are  not  yet  prepared  or  In  a  omdltlon 
to  offor  onr  ranch  for  aale.  •  •  •"  And 
again,  on  July  2Bth,  appellant  solicited  the 
respondent  as  follows:  "When  yon  are  ready 
to  offer  the  SD  ranch  and  cattle,  would  be 
glad  to  hear  from  you,  and,  If  yon  will  put 
the  sale  of  the  property  in  our  hands  ex- 
clusively at  reasonable  figures,  believe  we 
can  make  a  reasonably  quick  sale."  Again, 
on  Ai^ruBt  18,  1888,  appellant  solicited  the 
agency  for  the  sale  of  the  land,  to  wblch 
Hr.  Ohappell  replied  on  the  24th:  "As  I 
bave  already  heretofore  advised  you,  we  aro 
not  ottering  our  ranch  for  aal&" 

We  think  that  the  taSx  and  reasonable 
Intopretatton  of  these  writings  can  lead  to 
one  conclusion  only,  and  that  is  that,  if  the 
Hesperian  Company  had  the  right  to  revoke 
philntlff'B  agency,  the  letter  of  March  12, 
1898.  did  so,  and  that  plaintiff  so  understood 
it,  as  shown  by  his  reply  thereto  and  his 
subsequent  cmreBpondence,  The  letters 
need  only  to  be  read  to  convince  the  Im- 
partial mind  that  such  was  the  lnt»itlon  of 
defendant  and  such  vras  plaintiff's  Judg- 
ment. That,  in  general,  a  principal  may 
determine  or  revoke  the  authority  given  to 
his  agent  at  his  own  pleasure  seems  too  plain 
for  discussion.  Since  the  authority  Is  con- 
ferred by  the  principal  of  bis  own  will,  and 
Is  to  be  executed  for  lila  own  benefit,  the 
agent  cannot  Insist  upon  acting  when  the 
principal  has  withdrawn  his  confidence.  State 
ex  rel.  Walker  v.  Walker,  88  Ma,  loc  dt 
288.  284.  There  are  exceptions  to  the  rule, 
bnt  this  case  does  not  fall  within  any  of 
tbem.  Here  tbe  agency  was  not  coiqded 
-with  an  interest,  nor  glvm  as  a  part  of  a 
security  or  for  a  ralnable  consideration. 
Hartley's  Appeal,  SS  Pa.  212,  91  Am.  Dec. 
207;  State  ex  reL  Walker  v.  Walker,  supra. 


When,  as  In  this  case,  a  principal  employs 
an  agent  or  broka*  to  sell  his  property  for 
him,  and  then  withdraws  his  property  from 
sale  befOTO  a  purchaser  Is  found  or  any 
nidations  are  productive  of  a  contract,  a 
subsequent  sale  by  the  owner  does  not  en- 
title the  agent  to  commissions.  Levy  v. 
Coogan,  16  Daly,  141,  8  N.  Y.  Supp.  534.  And 
when  no  time  is  definitely  agreed  upon  with- 
in which  the  sale  must  be  made,  either  party 
Is  at  liberty  to  withdraw  ttom  tbe  arrange- 
ment prior  to  the  procuring  of  a  purchaser 
ready  and  willing  to  enter  into  a  contract  on 
the  principal's  terms.  Sibbald  v.  Bethlehem 
Iron  Ca,  88  N.  X.  ST8,  38  Am.  Bep.  411; 
Neal  T.  Lehman,  11  Tex.  Civ.  App.  461,  34 
S.  W.  163;  Bailey  et  ak  v.  Smith,  103  Ala. 
641.  15  South.  900.  The  defendant,  then, 
having  the  right  to  revoke  plalntUTs  agency 
and.  as  we  hold,  by  the  letter  of  Mr.  Cba[>- 
pell,  of  March  12.  1888,  did  revoke  It,  what, 
if  anything.  Is  there  to  indicate  any  bad 
Calt^?  The  only  person  whom  plamtiff 
claims  it  had  Interested  In  the  sale  of  the 
ranch '  was  Hudscm  and  both  plaintiff  and 
defoidant  concurred  that  Hudson  nev^  made 
an  offer  for  it.  There  is  not  the  slightest 
pretense  that  plaintiff  had  ever  seen  or  spoken 
to  Hlcbards,  who  subsequently  bought,  prior 
to  Maroh  31,  1888.  By  no  sort  of  reasoning 
can  It  be  maintained  that  defendant  had  the 
purpose  of  defeating  plalntUTs  commission 
on  a  sale  to  Richards  when  it  rev<d:ed  plain- 
tiff's agency  March  12th,  as  defendant  had 
never  beard  of  BIchards  in  connection  with 
the  sale  of  the  ranch,  and  plaintiff,  in  its 
letter  of  March  31,  1888.  admits  that  Its 
agency  bad  terminated  when  it  learned  of 
Richards*  desire  to  purchase.  Indeed,  it  Is 
difficult  to  resist  the  concluirton  that  plain- 
tiff recognizes  that  It  cannot  recover  on  tlie 
original  employmoit,  because  counsel,  in  urg^ 
ing  the  alleged  error  In  excluding  the  con- 
versation between  Loving  and  Richards  on 
March  31.  1898,  says:  "We  claim  that  that 
waa  a  ratification  of  the  work  done  by  plain- 
tiff, even  if  the  authority  had  previously 
been  withdrawn.'* 

It  Is  not  insisted  that,  if  tbe  agency  was 
revoked  on  March  12.  1888,  there  was  ever 
any  subsequent  express  agency  created;  but 
the  claim  Is  made  that  defendant  is  estopped, 
by  Its  action  subsequent  to  the  12th  of  March, 
1898,  from  asserting  that  said  original  agency 
was  revoked  and  terminated.  This  claim  of 
estoppel  Is  untenable  on  two  grounds:  First, 
no  such  issne  is  tendered  by  the  pleadings. 
As  asserted,  It  conld  at  most  have  only 
amounted  to  an  estoppel  In  pals,  and  was 
not  pleaded,  and  there  Is  nothing  In  the  con- 
duct of  tbe  case  to  show  that  the  case  was 
tried  on  that  tiieory.  Price  v.  Hallett,  138 
Mo.  573.  38  S.  W.  451;  CSiance  v.  Jennings, 
169  Mo.  558.  61  S.  W.  177.  Moreover,  we 
think  the  letter  of  September  24,  1898,  does 
not  support  such  contention.  At  that  time 
the  agency  bad  been  revoked,  but  the  plain- 
tiff continued  to  write  defendant,  or  Mr. 
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Cbappell,  its  president,  Indicating  a  desire 
to  open  negotiations  with  Hicbards;  and  It 
seems  obTtous  that  it  occurred  to  Mr.  Chap- 
pell  that  If,  later  on,  when  defendant  had 
perfected  its  purchase  of  some  additional 
25,000  acres,  If  it  should  sell  to  Mr.  Rich- 
ards, plaintur  might  claim  a  eommiaslon,  and 
hence  be  adTised  defendant  that  It  wa.a  best 
for  each  to  understand  that  defendant  would 
not  recognize  such  a  claim,  and  that  plalnttff 
had  no  authority  to  represent  defendant. 
PlalDtitf  now  says  It  Is  entitled  to  try  the  Is- 
sue as  to  what  Richards  said  to  defendant, 
and  that.  If  It  really  sent  Richards  to  de- 
fendant, It  Is  entitled  to  recover.  We  think 
there  Is  no  foundation  whatever  for  an  estop- 
pel In  the  case.  On  the  contrary,  It  is  ap- 
parent that  defendant  had  consistently  and 
at  al)  times  denied  there  was  any  agency 
after  March  12,  1898,  and  at  no  time  did 
plaintiff  assert  that  Its  contract  of  agency 
had  been  not  revoked  until  after  the  letter  of 
September  24,  1898,  when  plaintiff  seems  to 
have  discovered  something  In  the  letter  of 
defendant  that  Indicated  it  was  not  quite 
certain  the  agency  had  been  revoked,  when 
defendant  for  the  first  time  began  to  assert 
that  the  letter  of  March  12th  did  not  amount 
to  a  revocation,  although  its  letter  of  March 
14,  1898,  plainly  says  it  was. 

Another  claim  la  advanced,  to  wit,  that 
even  If  the  letter  of  March  12th  was  a  revo- 
cation of  the  agency,  and  plaintiff  did  not 
have  authority  to  procure  and  introduce 
Richards  to  defendant  as  a  purchaser,  still 
the  acceptance  by  defendant  of  Richards  aa 
a  prospective  buyer  with  knowledge  that 
plaintifF  had  sent  him  operated  as  a  ratifica- 
tion, and  rendered  defendant  liable  for  plain- 
tiff's commission.  This  claim,  like  that  of 
estoppel,  is  dehors  the  pleadings  In  the  case. 
No  such  issue  Is  raised.  Wade  v.  Hardy,  75 
Mo.  399.  Moreover,  with  defendant  constant- 
ly repudiating  plaintiff's  right  to  sell  its 
ranch,  and  advising  it  all  the  time,  and  long 
before  it  entered  into  negotiations  with  Rich- 
ards, that  it  woold  not  recognize  Its  claim 
for  a  commission,  we  think  that  It  Is  plain 
that,  even  if  pleaded,  the  facts  would  not 
have  amounted  to  a  ratification,  so  as  to  ren- 
der defendant  liable  to  plaintiff.  One  can- 
not make  another  bis  debtor  in  this  manner. 
As  a  matter  of  fact,  the  properties  which 
defendant  finally  sold  to  Richards  were  so 
radically  Increased  and  changed  that  it  is 
plain  they  never  were  In  plaintUTs  hands 
for  sale. 

After  all,  the  real  point  in  the  motion  for 
new  trial,  and  the  one  on  which  this  appeal 
Is  really  founded.  Is  that  the  circuit  court 
erred  In  not  permitting  plaintiff  to  prove 
the  conversation  which  occurred  between 
plaintiff  and  Richards  March  31,  1898.  At 
that  time  the  agency  had  been  revoked,  and 
plaintiff  had  written  its  letter  acknowledg- 
ing the  withdrawal,  and  Mr.  Loving  testi- 
fied positively  that  from  the  14th  of  March 
until  the  alleged  oonverBatlon  there  had  been 


DO  further  communication,  either  written  or 
verbal,  between  him  and  Mr.  Chappell  or 
the  defendant.  Richards  had  never  met 
(happen  at  that  time.  How,  then,  could  a 
conversation  between  Loving,  who  was  not 
an  agent  of  defendant,  and  Richards,  a  per- 
fect stranger,  at  Ft  Worth,  Tex.,  Id  any 
manner  affect  the  Hesperian  Cattie  Company, 
all  of  whose  officers  were  then  In  Missouri? 
It  was  so  clearly  inadmissible  that  the  cfr- 
cnit  court  could  not  have  done  otherwise 
than  to  exclude  it,  and  In  so  doing  it  ob- 
viously committed  no  error. 

The  circuit  court  pro[>erly  refnaed  to  take 
off  the  nonsuit,  and  its  Judgment  Is  affirmed. 
All  concnr. 


DKZBLL  r.  PIDELITT  A  CASUALTY  CO. 

(Supreme  Court  of  MissourL   June  30,  19(3.) 

INSURANCE— ACX:iDEHTS  INSURED  AQAmST— 
ADMINISTRATION  OF  MBDICINB— PROOF  OF 
LOSS— NBGE3SITT— WAIVKR  BT  PLEADING- 
ANSWBR-8UFFICIBNCT  OF  AIXBOATIOHB. 

1.  A  petition  alleged  a  compliance  with  all 
the  conditiona  of  a  policy  of  accideot  iDaorance. 
and -the  immediate  giving  of  written  notice  of 
death  as  required  thereby.  The  defendant  first 
answered  by  general  denial,  but  afterwards 
filed  an  amended  answer  specifically  denying 
that  insured  died  of  an  accident  within  the 
meaniug  oC  the  policy,  and  further  ^ted  that 
no  immediate  notice  of  the  acddeat  or  proof  of 
loss  woB  given,  as  alleged  in  the  petition.  BeU, 
that  defendant  (did  not,  either  by  its  gen«^ 
denial,  which  included  a  denial  of  the  specific 
allegations  of  the  complaint  that  notice  of 
accident  and  proofs  of  loss  were  furnished  or 
by  its  amended  answer,  denying  liability  for 
the  accident,  waive  tlie  defenae  based  ou  tlw 
neglect  to  give  notice  of  accident  and  profit 
of  loss. 

2.  An  answer  denying  "each  and  every  other 
allegation  in  said  petition  not  ^e<^cally  ad- 
mitted" is  u«ther  the  general  nor  special  de- 
nial called  for  by  the  statute  and  amounts  to 

nothmg. 

3.  An  allegation  In  an  answer  tbat  tnsured 
"did  not  die  of  any  bodily  injnriea  soBtaiocd 
through  external,  violent,  or  accidental  means" 
states  a  mere  conclusion  of  the  pleadw. 

4.  In  an  action  on  a  policy  of  accident  in- 
surance which  provided  that  immediate  notice 
of  accident  and  proof  of  loss  must  be  fnmiBhed. 
but  which  did  not  stipulate  for  a  fwfeiture  in 
case  of  neglect  so  to  do,  wherto  flie  answer,  by 
admisBion  of  allegatlona  of  the  complamt,  show- 
ed that  Ae  insurer  was  fully  cognizant  of  the 
facts,  it  must  be  coacluavely  presumed  that  it 
bad  notice  thereof  in  due  time,  and  failure  of 
plaintiff  to  give  such  notice  was  no  defoise  to 
the  action. 

5.  Where  there  is  uo  controveray  as  to  the 

means  by  which  insured  came  to  bis  death,  it 
Is  purely  a  question  of  law  whether  death  re- 
snlted  from  a  cause  insured  against  by  the 
policy. 

6.  A  policy  iosored  against  bodily  injoriei 
sustained  through  external,  violent,  or  acciden- 
tal means,  but  provided  that  it  did  not  cover 
injnries  resulting  from  anything  acddentany 
or  otherwise  taken,  administered,  absorbed,  or 
inhaled.  Beld,  that  the  exceptioD  did  not  pr^ 
dude  a  recovery  for  unintrational  death  caused 
by  medicine,  even  though  containing  poin>D. 
taken  or  administered  In  good  faith  to  alleviate 
ph.Tsical  pain. 

RobinsMu  C.  J.,  and  ManA*U  and  Bargfaik 
JJ.,  dissenting  in  part^ 
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Id  Banff.  Appeal  from  Olrcnlt  Court,  Jack- 
Bon  County;  J.  H.  Slorer,  Judge. 

Action  b7  Mary  B.  Doell  against  the  Fidel- 
ity &  Casualty  Company.  From  a  jndgment 
for  defendant,  plaintiff  appeals.  Kerersed. 

Tbe  following  Is  the  opinion  In  Division 
No.  1: 

MABBBAIiL,  J.  TtOM  to  a  snlt  upon  an 
acddeut  policy  for  pifiOO.  James  Deasll  was 
the  Insored,  and  the  plaintiff,  Us  wife,  the 
benefldary.  He  died  on  September  28,  189^ 
while  the  policy  was  In  full  force^  from  the 
^ects  of  an  overdose  of  morphine,  taken  np> 
on  the  prescription  of  a  doctor,  to  rrileve  tiie 
pain  of  nuuulgls.  Thne  was  no  Intention  to 
commit  aniddeu  The  answer  admlti  the  is- 
suance of  the  policy  and  tliat  ft  was  In  fbroe 
at  the  time  of  tiie  death,  and  arera  that  it 
was  Issned  to  indramify  the  Inanred  'itgalnst 
bodily  Injorles  sustained  through  external, 
▼tolent,  and  accidental  means,"  eta,  and  that 
by  its  eqiresB  terms  it  was  provided:  "This 
Insurance  does  not  cover  disappearance,  n<w 
war  risk,  nor  voluntary  exposure  to  unneces- 
sary dangw,  nor  injuriea,  fatal  or  otherwise, 
resulting  from  poison  or  anything  accldoQtal- 
ly  or  otherwise  taken,  administered,  absorb- 
ed, or  inhaled"— «nd  then  avers  that  the  in- 
sured did  not  die  of  any  bodily  injuries  sus- 
tained through  any  external,  violent,  or  ac- 
cidental means,  bat;  upon  the  contrary,  died 
from  tiie  result  at  a  medtdne,  commonly 
called  "moTpblne,"  Intentbrnally  and  know- 
ingly taken  by  said  deceased  without  expect- 
ing or  Intending  the  same  should  produce 
death.  The  answer  further  pleads  that  the 
policy  provided:  "Immediate  written  notice 
of  acddeut  must  be  gXvea  to  the  company. 
Ai&nnatlve  proof  of  loss  must  be  furnished 
as  soon  as' the  nature  and  extent  of  the  same 
can  be  determined"— and  then  pleads  that  no 
such  notice  or  proof  was  ever  made.  The  re- 
ply to  a  goiaal  denial. 

TTpom  the  trial  the  plaintlfl  proved  that  tbs 
Insured  was  not  addicted  to  the  use  of  mxa- 
pblne,  and  had  only  teken  it  two  or  three 
times  In  bto  life,  under  the  advice  of  a  doc- 
tar,  to  allay  the  pain  of  neuralgia;  that  on 
Satn^lay  and  Sunday  before  his  death  he 
was  suflEerlDg  with  nenrolgto;  and  that  on 
Sunday  evening  he  had  the  prescription  for 
neuralgia  which  his  phyaldan  bad  given  re* 
filled,  and  then  took  the  medidne  and  went 
to  bed.  About  midnight  hto  wife  went  to  his 
room  to  inquire  about  blm,  and  he  said  he 
felt  some  better,  and  told  her  to  go  to  bed, 
which  she  did  About  7  o'clock  on  Monday 
morning  she  wmt  to  hto  room  again,  and 
found  him  uncMisdous,  and  he  died  about  11 
o'clock  on  Monday  morning.  The  doctor  tes- 
tlfled  that  he  died  from  the  effecte  of  mor- 
phloa  The  plaintiff  also  introduced  evidence 
tending  to  show  that  after  the  death  this 
poUcy,  with  three  life  pt^des,  were  found 
among  the  Insured's  papers  in  the  bank,  and 
tbat  the  plaintltTs  attorney  wrote  to  all  of 
tbe  companies^  notifying  them  of  the  death, 


and  asking  for  proper  forms  upon  which  to 
make  out  proofs  of  lo£»;  that  all  the  other 
companies  paid,  but  Uiat  no  answer  was 
aiade  by  the  defendant.  The  defendant  In- 
troduced evidence  tending  to  show  that  no 
notice  or  proof  of  loss  vras  ever  received  by 
it,  and  that  it  never  knew  of  the  loss  until 
tbe  Institntlara  of  the  suit,  which  was  about 
S%  years  after  tbe  death.  This  last,  how- 
evor,  must  be  a  mistake,  for  the  policy  was 
issued  only  for  a  year  from  March  21,  1S91. 
and  was  kept  alive  only  by  fbe  payment  of 
an  annual  premium  of  f21,  and  It  nowhere 
appeal'^  and  manifestly  could  not  be  tbe 
fact,  that  any  such  premium  was  paid  after 
tbe  death,  which  occurred  on  Sept.  28,  lSi)S, 
and  therefore  the  company  must  Iiare  known 
that  ttaoe  had  been  a  loss,  or,  at  any  rate, 
tbat  no  annual  premium  was  paid  on  March 
24,  1887,  or  thereafter. 

The  defendant  asked  a  peremptory  Instruc- 
tion, which  tbe  court  refused,  and  the  case 
went  to  the  Jury  upon  two  instructions,  ask- 
ed by  the  plaintiff,  to  the  effect  that  if  the 
death  occurred  from  morphine  taken  to  allay 
tlie  pain  of  neuralgia,  without  any  intention 
of  committing  suldde,  and  If  the  plaintiff 
gave  immediate  written  notice  of  loss  by  a 
Iett»  written  by  her  attorney  to  the  defend- 
ant, and  mailed  to  It  In  New  Tork,  with  a 
request  for  blank  forms  npOn  which  to  make 
proofs  of  loss,  and  If  tbe  defendant  Ignored 
the  letter,  the  verdict  should  be  for  the  plain- 
tiff. The  Jury  found  for  the  defendant  In 
due  time  the  plaintiff  filed  motions  for  new 
trial  and  in  arrest,  and  also  a  motion  for 
Judmnent  ncm  obstante,  upon  the  ground  that 
the  plaintiff  was  entitled  to  a  judgment  as  a 
matter  of  law,  because  the  death  was  for  a 
cause  covered  by  the  policy,  and  because,  by 
denying  in  its  answer  all  liability  under  the 
policy,  and  claiming  that  the  policy  did  not 
cover  a  death  under  the  drcumstnnces  stat- 
ed, the  defendant  was  precluded  from  pleading 
or  showing  that  no  notice  or  proof  of  loss 
had  been  given,  and  by  so  pleading  It  had 
waived  the  right  to  plead  and  prove  that  no 
notice  and  proof  of  loss  had  been  given  or 
made.  The  court  overruled  all  of  snld  mo- 
ttoTW.  and  in  so  doing  entered  the  following 
order:  "Now,  on  this  day,  the  court  doth 
take  np  the  plaintiff's  motions  fbr  a  new  trtol, 
in  arrest  of  Judgment,  and  for  Judgment  not- 
withstanding tiie  verdict,  filed  herdn,  and, 
being  duly  advised  in  the  premises,  doth 
overrule  the  same,  for  the  reason  that  the  de- 
fendant did  not,  in  tbe  opinion  of  the  court, 
as  a  mattOT  of  law,  undertake  to  insure 
against  death  by  poison,  accidentally  or  oth- 
erwise taken;  that  the  undisputed  evidence 
shows  that  tbe  deceased  took  an  overdose  of 
morphine,  from  the  effects  of  which  he  died, 
and  thus  bts  death  was  due  to  a  cause  not 
covered  by  tbe  policy;  that  where,  as  a  mat- 
ter of  law,  platotlff  is  not  enttUed  to  recover, 
as  in  this  case,  a  motion  for  a  new  trial  wlU 
be  ovetmled,  notwithstanding  there  may 
liave  been  errors  in  the  trial  of  the  case  that 
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under  other  dream  stances  would  require  the 
motion  for  a  new  trial  to  be  sustained— to 
which  actions  and  mllng  of  the  court  the 
plaintiff  then  and  there  duly  excepted."  In 
other  words,  the  court  held  that  it  had  erred 
In  giving  fti/e  Instructions  asked  by  tbe  platn- 
ttff,  and  should  have  gtven  a  peremptory  tn- 
atrnctlon  to  the  jury  to  find  tor  the  defend- 
ant; because  tbe  pcdlcy  did  not  cotw  a  death 
undnr  the  drcumBtancea  of  this  cam.  After 
iwoper  Bteps  tbe  plaintiff  appealed. 

1.  Tlie  policy  Insured  "against  bodily  in- 
Jnriee  sustained  through  external,  violent, 
and  acddentel  meana,"  and  provtited  tbat 
**tbl\B  Insurance  does  not  cover  *  in- 

juries, fetal  or  otherwlre,  resulting  from  poi- 
son or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhated"; 
and  ttie  aiuwcf  pleads  that  the  Insured  "did 
not  die  of  any  bodily  Injuries  sustained 
through  any  eternal,  violent,  or  acddental 
means,  bnt^  i^n  the  entrary,  died  from  tbe 
result  of  a  medicine,  commonly  called  'mor- 
phine,' intentionally  and  knowingly  taken  by 
said  deceased,  without  ejecting  or  intend- 
ing tbe  same  should  produce  death.**  Add 
there  is  bo  controvert  In  the  case  that  atich 
waa  the  tect;  for  the  plalntUF  j^ved  it,  and 
the  defendant  admitted  It  In  Ita  answer,  and 
offered  no  testimony  <m  tbe  Question.  It  is 
therefore  purely  a  question  of  law  whether 
the  death  resulted  from  a  cause  insured 
against 

The  case  of  Benn  v.  Supreme  Lodge,  K.  of 
P.,  83  Mo.  App.  442,  waa  an  action  on  a 
fraternal  beneficial  certificate  wtilch  pro- 
vided, inter  alia,  that  It  should  be  void  if 
tbe  death  iraa  caused  or  saperindoced  by 
drunkenness,  or  by  tbe  use  of  narcotles  or 
opiates;  and  tbe  answer  pleaded  tbat  tbe 
death  waa  caused  at  superinduced  by  the 
use  of  narcotics  or  opiates.  The  evidence 
ahowed  tbat  he  died  from  an  ovodose  of 
morphine;  that  some  time  before  bis  death 
be  bad  suffered  a  sunstroke,  and  had  tak«i 
morphine,  under  tbe  advice  of  a  physician, 
to  allay  pain  in  Hie  head,  and  that  at  and 
Bome  time  prior  to  bla  death  be  had  a  sore 
leg,  which  gave  him  eonddoable  pain  and 
required  the  treatment  of  a  physician;  that 
be  was  coined  to  bis  bed  for  tbe  five  days 
precedli^  his  death,  and  tbat  tbe  efl^  of 
morphine  Is  to  quiet  pain  and  promote  sleep; 
that  a  few  bonra  before  bis  death  be  was 
visited,  at  the  house  of  bla  slater,  where  he 
was  dck,  by  his  fiancte,  with  whom  he  dis- 
cussed and  arranged  for  tlieir  marriage,  soon 
thereafter  to  take  place.  Tbe  Kansas  City 
court  of  Appeals,  speaking  through  Smith, 
P.  J.,  said:  '^he  point  thus  resented  for 
our  consideration  is  whether  or  not  flie  ex- 
ception contelned  in  the  certificate  already 
quoted  Indndes  a  case  where  the  assured  is 
■offering  from  a  physical  ailment,  and  takes 
morphine  solely  to  lessen  pain,  and  in  doing 
so  unintentionally  and  accidentally  takes  an 
exctssire  quantity,  which  causes  his  death." 
After  referring  to  tbe  case  ot  McGlotho-  t. 


Ins.  Oo.,  89  Fed.  68S,  82  a  C.  A.  MB,  where 
the  assured,  a  doctw,  bad  died  from  a  polaon 
nnlntentlonaUy,  volantarily.  and  nnconacUMu- 
ly  taken,  without  knowing  it  was  ^blaon,  and 
believing  it  to  be  a  harmless  medicine,  which 
he  had  prescribed  as  a  drink  for  bis  patients, 
and  In  which  It  was  held  there  could  be  do 
recovery,  the  learned  judge  said:  "In  Insur- 
ance Gow  T.  Davey.  123  U.  B.  739  [8  Sop.  Ct 
831.  SI  li.  Bd.  sua.  where  It  Is  said  that 
the  Insurer  undertook  to  protect  itself  against 
the  improper  use  in  the  future  by  the  insured 
of  alcoholic  stimulants,  and  to  that  end  It 
provided  in  the  policy  that.  It  ttie  amred 
should  become  ao  far  intemperate  as  to  im- 
pair bis  health  or  induce  delirium  tremoia, 
the  policy  ahonld  become  tuSA,  It  was  In 
effect  there  declared  tbat  tbe  exceatfve  use 
of  alcoholic  stimulants  by  the  insured,  if 
taken  in  good  faith,  for  medical  pnrpoees, 
or  by  medical  advice^  was  not  within  the  ex- 
cation  and  would  not  avoid  tbe  policy.  And 
BO  It  may,  with  equal  propriety,  be  said  that, 
where  death,  as  here,  is  caused  or  saperin- 
doced by  tbe  totentlonal  taking  at  a  narcotic 
for  medical  puiposea;  or,  wblcb  Is  tbe  aame 
tiling,  to  lesaea  pain,  or  by  the  advice  of  a 
ptaysidan.  la  not  a  death  caosed  by  narcotics, 
within  tbe  exception  contained  in  the  policy 
sued  4H1.  It  seeius  to  na  that  flils  qnalifiea* 
tkm  is  reasonable  and  falriy  impUed.  and 
ahonld  be  Interpolated  Into  the  vxeepQaa,  tn 
ordw  to  give  efftet  to  what  must  bare  been 
tbe  intention  of  tbe  parties.  It  would,  we 
think,  be  most  unressonable  to  snnpoae  that 
by  the  tntrodoetion  Into  tbe  policy  of  the 
qualifying  words,  *lf  such  death  shall  he 
caused  or  superinduced  by  the  use  of  narcot- 
ics or  opiates,*  that  the  parties  thereby  in- 
tended to  prohibit  the  me  by  the  assured 
of  such  narcotics  under  any  and  'all  condi- 
tions, or  that  If  be  should  use  narcotics  un- 
der flie  advice  of  a  pbyaddan,  w  aoMy  to 
lesBOi  pain  oecadoned  by  a  lAysleal  infirm- 
ity, and  If  dentil  Aonld  rendt  tberefnnn,  be 
should  thereby  forfeit  the  indemnity  pro- 
vided in  the  certificate.  Morphine  Is  both  an 
opiate  and  a  narcotic;  which  is  so  extcnstTCf 
ly  and  beneficially  used  in  the  modem  prac- 
tice of  medicine  and  mugerjt  for  tiie  alle- 
vtaUon  of  pain  and  suffering  in  so  many  of 
tbe  Ills  to  which  fleth  b  belr.  that  tt  would 
not  be  reasmable  to  wapstme  tbat  any  me  of 
avoage  toMUgace  would  entw  Into  a  «»k 
tract  of  life  insurance  containing  a  stipula- 
tion providing,  in  effect,  that  if  be  use  this 
valnaUe  remedial  agent,  ettber  where  pte- 
scrlbed  ftor  him  by  a  phj^l^n  or  snrgcoB  or 
where  be  is  suffering  pain  from  a  physinl 
ailment,  and  death  result  therefrom,  the  In- 
demnity provided  shall  be  in  whcde  or  in 
part  forfeited,  unless  Ua  intathm  to  do  so 
is  manifested  by  the  dear  and  unambtgoooi 
terms  of  the  instrnmenL  If  the  tawmer  bad 
I  intended  to  exempt  btms^  fkom  UaUBty. 
where  death  results  Oram  tbe  nse  of  narcotics 
under  tbe  conditions  just  referred  to.  it 
should  have  introduced  Into  the  meepOm 
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terms  clearly  expressing  mch  Intention.  In 
view  of  the  rallng  made  by  the  Supreme 
Court  of  the  United  States  In  Insurance 
Oo.  T.  Davey,  mipra,  and  of  the  fact  tluit  tbe 
law  dlsfaTors  the  forfeiture  of  life  Insnr- 
auce  policies  of  every  kind,  we  feel  author- 
ised to  interpolate  Into  the  exemption  clause 
of  the  present  certificate  the  qoallflcatlon  as- 
serted In  plaintiff's  Instruction." 

In  Healy  t.  Mutual  Acc.  Ass'n,  133  III. 
556,  2S  B.  52,  9  Xi.  B.  A.  871.  23  Am.  St 
Rep.  637,  the  petition  alleged  that  the  death 
was  from  an  overdose  of  chloral.  The  pol- 
icy Insured  against  death  by  external,  vlo- 
l«it,  and  accidental  means,  with  an  excep- 
tion In  case  of  death  from  taking  poison. 
There  was  a  demurrer  to  the  petition,  which 
was  overruled,  and  the  plalntilf  held  to  be 
entitled  to  recover. 

Qmberg  v.  U.  S.  Mut.  Acc.  Aas'n,  101  Ky. 
303,  40  S.  W.  909.  72  Am.  St.  Rep.  413.  was 
an  action  on  an  accident  policy  insuring 
against  death  from  external,  violent,  and  ac- 
cidental causes,  with  an  exception  If  the 
death  was  the  result  of  poison  in  any  form 
or  manner,  or  from  contact  with  any  polson- 
oue  substance.  Tbe  death  was  caused  by 
blood-poisoning,  resulting  from  tbe  bite  of  a 
mosquito,  andr  It  was  held  that  the  death 
did  not  come  within  the  exceptions  noted, 
and  the  plalntUf  was  entitled  to  recover. 

The  American  ft  English  Bnc.  Law  (2d 
Bd.)  vol.  1,  p.  294,  says:  "Acddent  policies 
nsnally  restrict  the  llaUUty  of  the  Insored 
to  Injuries  effected  through  external,  violent, 
and  accidental  means.  This  provision  Is 
construed  beneficially  for  the  Insured.  The 
term  'external*  refers  to  the  means  of  the 
Injury,  and  not  the  injury  Itself,  and  the 
fact  that  an  injury  is  accidental  and  un- 
natural Imports  an  external  and  violent 
agency  as  Its  cause."  The  cases  supporting 
the  text  are  collated  In  the  notes,  and  it  is 
pointed  out  that  the  cases  of  Pollock  v.  Ac- 
cident AB8*n,  102  Pa.  280,  48  Am.  Rep.  204. 
and  Bayless  v.  Insurance  Oo.,  14  Blatchf.  144, 
Fed.  Cas.  No.  1.138.  which  hold  that  death 
from  accidental  poisoning  Is  not  within  the 
meaning  of  external,  violent,  and  accidental 
means  "are  opposed  to  the  we^ht  of  author- 
ity." 

Zn  Barry  v.  U.  S.  Hut.  Acc.  Ass'n  (C.  O.) 
28  Fed.  712  (affirmed  V.  S.  Mut.  Acc  Ass'n 
Barry.  131  U.  S.  100,  9  Sup.  Ct.  755,  33 
lib  Bid.  00),  speaking  of  the  meaning  of  "ex- 
ternal, violent  and  accidental  means,"  the 
court  Instnicted  the  Jury  as  follows:  "There 
must  be  an  external  and  visible  sign  of  the 
injury,  but  It  does  not  necessarily  follow 
from  that  that  the  Injury  must  be  external. 
*  *  *  Yislble  signs  of  Injury,  within  the 
meaning  of  this  policy,  are  not  to  be  con- 
fined to  broken  limbs  or  bmlses  on  the  sur- 
face of  the  body.  There  may  be  other  ex- 
ternal Indications  or  evidences  of  an  Injury. 
Oomplalnt  of  pain  la  not  a  visible  sign,  be- 
cause pain  you  cannot  see.  Oomplalnt  of  In- 
ternal soreness  Is  not  such  a  sign,  for  that 
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yon  cannot  see.  But  If  the  Internal  Injury 
produces,  for  example,  a  pale  and  sickly  look 
in  the  face;  if  It  causes  vomiting  and  retch- 
ing, or  bloody  and  unnatural  discharges 
from  the  bowels;  If.  in  short,  it  sends  forth 
to  the  observation  of  the  eye,  In  tbe  strug- 
gle of  native,  any  sign  of  Injury— then  those 
are  external  and  visible  signs,  provided  they 
are  the  direct  result  of  the  injury." 

In  Am.  Acc.  Oo.  v.  Relgart,  94  Ky.  547,  23 
8.  W.  191.  21  L.  R.  A.  651,  42  Am.  St.  Rep. 
374,  death  was  caused  by  a  piece  of  beefsteak, 
which  the  Insured  was  attempting  to  swal- 
low, going  Into  his  windpipe  and  choking 
him  to  death  In  a  few  moments,  and  It  was 
held  to  be  within  tbe  meaning  of  the  term 
"external,  violent,  and  accidental  means." 

1  Am.  &  Eng.  Bnc  Law  (2d  Ed.)  p.  314, 
speaking  of  the  exceptions  usually  specified 
in  accident  policies,  says;  "The  policy  fre- 
quently exempts  Injury  or  death  'from  taking 
poison.*  Tbe  authorities  are  not  In  accord 
whether  the  exception  extends  to  alt  cases  of 
poison,  whether  accidental  or  luteutloual." 
And  the  cases  of  Hill  v.  Hartford  Acc.  Ins. 
Co.,  22  Hun  (N.  Y.)  187,  Pollock  v.  U.  S.  Mut 
Acc.  Ass'n,  102  Pa.  230,  48  Am.  Rep.  204. 
and  Cole  v.  Accidental  Ins.  Co.,  61  L.  T. 
(N.  S.)  227,  and  Bayless  v.  Travellers*  Ins. 
Co..  14  Blatchf.  143,  Fed.  Cas.  No.  1,138,  are 
cited  as  holding  that  no  recovery  1b  permissi- 
ble, while  Healy  v.  Mut  Acc.  Ass'n,  133  III. 
5S6.  25  N.  B.  52.  9  L.  R.  A.  371.  28  Am.  St 
Rep.  687,  and  Mut  Acc.  Ass'n  v.  Tuggle.  89 
III.  App.  600,  are  cited  as  holding  that  a  re- 
covery can  be  had.  The  case  of  Renn  v. 
K.  of  P.,  88  Ma  App.  442,  above  quoted.  Is 
not  referred  to  by  the  writer  of  the  article 
In  tiie  Bneyclopaedta. 

The  case  of  Hlgbee  v.  Guardian  Mnt.  Life 
Ins.  Co.,  66  Barb.  462,  while  not  a  perfect 
precedent.  Is  yet  valuable  by  analogy.  It 
was  a  suit  on  a  policy  of  life  Insurance.  The 
Insu^  died  from  an  overdose  of  laudanum, 
taken  to  cure  a  severe  headache,  ^e  policy 
provided  that  It  should  be  void  If  the  Insured 
did  not  make  truthful  answers  to  tbe  ques- 
tions propounded  In  the  appllcatiou,  among 
which  was,  "To  what  extent  does  the  party 
use  tobacco,  ales,  or  alcoholic  sttmulantsf* 
To  which  he  answered,  "I  never  used  tobac- 
co in  my  life,  or  liquor  in  any  form,  and  I 
have  never  used  opium."  It  appeared  he 
had  used  laudanum  on  several  occasions  to 
relieve  headache,  and  had  also  taken  Dov- 
er's powders,  which  contain  <^um.  The 
court  said:  "Upon  the  assumption  that  the 
insured  guarantied  the  entire  scientific  ac- 
curacy of  the  oral  statements  made  by  bim 
to  the  examinli^;  physician,  we  must  ascer- 
tain the  sense  In  which  the  Inquiry  was  put 
and  what  was  Intended  and  understood  by 
the  parties  to  the  conversation.  Tobacco,  al- 
cobollc  stimulants,  and  opium  are  all  nar- 
cotic stimulants.  Bach  is  occasionally  re- 
sorted to  u  a  remedy  In  disease,  for  tbe 
purpose  of  obtaining  the  benefit  of  the  nar- 
cotic, or  stimulating  or  otber  properties. 
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Each  Is  also  nsed  hj  numerooB  pereons  as  a 
habit,  when  in  health,  with  the  purpose  of 
obtaining  the  narcotic  and  stimulating  ef- 
fects the  drug,  when  the  person  oslng  it 
Buppoaes  himself  to  be  in  opAinaiT  and  nor- 
mal condition.  The  use  fiist  abere  described, 
where  practiced  habitoaliy  and  to  any  cen- 
sldcrable  extent,  is  consider od  to  be  injurious 
to  the  health  and  system,  and  to  harre  a 
tendency,  therefore,  to  sbortCH  life;  while 
the  proper  sdmiulBtration  of  eitber  afi  a  med- 
ical remedy,  in  case  of  diseaee,  ao  far  trom 
being  injurious  and  tending  ta  sluiten  UEe, 
is  used  for  the  Tory  opposite  ptspoae,  and 
is  supposed  to  be  cnratiTo  ia  its  effects. 
There  can  be  no  doubt  in  wblch  sense  this 
inquiry  was  Intended,  or  as  to  which  de- 
scription of  use  was  inquired  foe  •  •  • 
To  hold  that  a  policy  would  be  aTolded, 
where  this  usual  and  proper  question  had 
been  answered  uegatiTely.  by  proof  that  the 
party  had  occasionally  used  alcoholic  sttmo- 
lents,  or  something  in  which  opium  was  oon- 
tained.  as  a  mere  medical  remedy,  whm  euf- 
fering  from  some  paroxysms  of  pain,  wonM 
render  those  supposed  securities,  so  much  ne- 
lied  upon  aa  prorisions  for  widows,  orphan^ 
and  creditors,  extremely  Illusory  on  the  prta- 
ciple  of  'noscitur  a  soclis.'  Harper's  Adm'r 
T.  PbcGulx  Ins.  Co..  18  Mo.  506;  Chattock  v. 
Shane,  1  Moody  ft  Rob.  498." 

This,  then,  is  the  result  of  the  authoritiee 
bearing  upon  tliis  proposition.  Tbe  case  Is 
one  of  first  Impression  in  tbla  court.  Tb£ 
policy  insured  "against  bodUy  injuries  sus- 
tained throngb  external,  yiolent,  and  ac^ 
dental  means."  The  exceptioo  was:  "Thte 
Insurance  does  not  cover  *  •  *  injnriea, 
fatal  or  otherwise,  resulting  from  poisoB  ar 
anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled."  It  will 
be  observed  tliat  it  is  not  limited  to  poison, 
but  extends  to  "anything."  and  ia  aot  oon- 
flued  to  poison  or  anything  takan,  but  in- 
cludes poison  or  anything  not  only  taken, 
but  also  Bucb  as  may  be  admlaJatered,  ab- 
sorbed, or  inhaled,  and  that  it  applies  wheth- 
er the  same  be  accidentally  «r  iateationally 
done.  Literally  eoDstmed.  ft  would  oo.var 
everything  knowm  to  msai  titat  would  injure 
or  tUll.  whether  tnkeo  by  the  aasuoed  hfaa- 
eelf,  or  adminlatered  to  him  bjr  a  pbyaiciaa, 
or  whether  absorbed  or  inhated  without  and 
in  spite  of  himself,  or  with  tbe  aid  of  any 
one  else,  or  aa  tbe  result  of  natural  laws. 
It  would  also  cut  off  «  reaovwcy  where  tte 
poison  OF  anything  was  takan  or  adasintoteff- 
ed  to  save  life,  and  was  giros  tat  tihe  best 
and  most  scientific  ncasoiK,  aa  fiallj 
completely  as  if  it  was  takm  with  snitldsl 
intent  If  thia  wae  tiba  time  meaning  ud 
intent  of  the  Inanred,  it  onght  to  ban  lam 
expressed  in  such  unaiiiiimocal  and  ptain 
words  that  ttasze  «DUld  be  no  misnadsnstand- 
Ing  Its  neaning.  lastaad  laC  aaiiito^ng  tiie 
M;?atlTe  form  of  ryyaMioii,  and  cIstUnK 
the  taitenttoa  in  sncb  gonanal  tareoB,  H:  riiould 
bST*  bean  afflmathrely  stated  tfaat  the  psUqy 


aaeant  Umat  no  TMOvary  cmdd  be  had,  unle*? 
the  physical  erldencee  of  tte  cause  of  tbe 
Injury  were  apparent  to  tbe  naked  eye,  and 
that  the  company  woald  not  pay  for  any  in- 
jury unless  the  gajibig  wound  told  its  own 
tale.  Tbe  better  reason  sux^Kirts  tbe  rule 
that  such  eacefftlons  in  sodi  policies  do  not 
eerer  medicine  (even  tboogh  It  contain  poi- 
son) or  anything  taken  or  admiidstered  in 
good  falUi  ts  aUeviate  phiysleal  pain,  eren 
though  U  results  in  «n»pected  and  uninfcm- 
tiODSl  death.  The  [daintifl  was,  tboefore. 
eotiticd  to  a  Terdlet  as  a  matter  of  law.  an- 
less  tke  defendant  was  entitled  to  rely  upon 
want  of  notice  and  proof  of  loss.  Under  the 
erideoce  and  instructions,  the  Jury  must 
hane  faimd  fsr  the  defendant,  on  the  ground 
iMat  no  nolAee  or  pMof  of  loss  was  glTen; 
for  there  was  no  other  gnsstton  «f  flwt  for 
tbe  jMy  to  find. 

8.  The  plalaltfr  insists  Ibst.  by  pleadiiic 
that  tbe  company  was  not  liable  because 
deatSi  by  poison  exempted  it  tmm  ItaMliij 
under  tAw  terms  of  the  imlicy,  the  defend- 
ant walned.  and  was  estopped  and  disabled 
to  plead,  tbe  Issib  as  to  aotice  and  pxw>f  of 
Ices.  On  tbe  ether  hand,  tbe  defendant  c<hi- 
tro#ert»  this  contention,  and.  In  addition. 
elai«s  that  Uie  plaintifl  tried  the  case  npaa 
both  issues,  sabmitted  both  Issues  to  the 
Jury,  took  her  chances  of  wianing  before  tlu 
Jury,  lost,  and  tberefore,  if  it  waa  error  to 
take  this  imne  Into  account  it  waa  an  error 
kiTtted  by  tbe  plaintlfl,  and  hence  tiie  plain- 
tiff cannot  cocnplain,  and,  fnrtiiermore,  that 
oontaitloo  comes  too  late.  Tbe  error,  Ef  it 
be  an  error,  waa  not  invltBd  by  the  plaintiff. 
The  lasae  was  raised  by  (te  defendant  The 
plaiadff,  thCTCfore,  had  two  remedies  opoi 
to  bw  to  meet  the  lasne:  First  to  take  the 
chance  of  defeating  the  defendant  on  tbe  la- 
ne as  a  question  of  fact  before  tlie  fary, 
and,  if  she  kst  seoond,  to  defeat  tlie  de- 
fendant beflsve  the  eoort  as  a  matter  of  law 
by  a  motion  in  arrest  or  any  known  method 
of  reading  the  law  question.  Every  defend- 
ant avails  himself  of  tbe  double  method  of 
defeating  a  plalntiS  by  taking  iasue  and  try- 
tog  flw  tacts  beflm  tbe  Jnry,  and.  if  he  loaes, 
by  filing  a  modon  in  arrest  and  eontendlag 
that  the  petition  Is  wholly  bad  In  law,  anl 
tbe  venHet  baaed  upon  it  Is  wtttwot  sap- 
part  or  antborlty  of  law;  and  the  ssiae  is 
true  of  the  ptaiatiff  as  to  tbe  spedal  de- 
fienses  or  answer  ft  tbe  dttaidant  So  the 
VlalntMt  has  last  no  right  to  baive  tbis  qoes- 
tlsQ  4tt  law  yossed  upon,  beoanse  she  lock  the 
chenoe  ct  winning  on  the  tads  pleaded  by 
thedefsadant 

It  taas  already  kaao  pointed  out  ibat  the 
answer  oodsMs  oC  t«v  npaclnl  defeases: 
nvBt  that  Ike  deaHi  sma  not  csoMd  hr 
Boans  witldn  tlie  terms  <£  tbe  poHey,  bat 
tell  wUblB  ttie  aetpOam  frm  IMflHly;  sad. 
aso«Dd,  waat  ti  MsHtc  and  fsoot  of  tasa 
mie  flsst  mpeidnl  dtteis  tass  been  adjadgcd 
insnffbdsat.  tt  fb»  datai^nt  esaoet  be  al- 
knre«  to  «lsa«  m  Mend  ftiftiii^  hmnm 
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of  the  character  of  the  first  defense  pleaded. 
tbCD  tbere  was,  as  a  matter  of  law,  notblng 
for  the  Jury  to  pass  upon,  but  only  a  ques- 
tion of  law  for  ttie  court  to  settle,  and  there- 
fore a  false  tssoe,  or  rather  a  matter  not 
properly  in  the  case  at  all,  was  submitted  to 
the  jury,  and  the  verdict,  therefore,  rests  up- 
on DO  ralld  foundation  in  law,  and  cannot 
stand.  The  defendant  contends  that  a  waiv- 
er of  notice  and  proof  of  loss  must  occur  he- 
fore  the  expiration  of  the  time  limited  for 
giving  the  notice  and  furnishing  tlie  proofs 
of  loss,  because  a  waiver  Itnpliea  that  tlM 
company  Is  estopped  by  its  acts  to  plead 
want  of  notice  In  consequence  of  throwing 
the  plaintiff  oft  his  guard,  when  he  would 
otherwise  have  given  the  notice  before  the 
time  expired.  On  the  other  liand,  the  plain- 
tiff contends  that  notice  and  proof  of  loss  Is 
for  the  benefit  of  the  company,  and  not  for 
that  of  the  assured,  and,  this  being  so,  the 
company  can  waive  it  at  any  time,  either 
before  or  after  the  time  limited  for  giving  It, 
either  expressly  or  by  Its  acta  and  conduct, 
or  by  the  mode  of  pleading,  Just  as  any  party 
litigant  may  do  by  uniting  Inconsistent  and 
contradictory  defenses  In  the  same  answer. 

The  Kansas  City  Court  of  Appeals,  in  So- 
lan V.  Fire  AsB'n,  58  Mo.  App.  225,  held  that 
the  waiver  must  be  before  the  time  for  giv- 
ing the  notice  and  proof  of  loss  expired.  But 
that  same  court,  in  Crenshaw  v.  Insurance 
Co.,  71  Mo.  App.,  loc.  eit  48,  held  that  the 
right  to  defend  on  the  ground  that  no  no- 
tice or  proof  of  loss  was  given  was  waived 
by  the  character  of  the  other  defenses  Inter- 
posed; that  court  very  forcibly  and  per- 
stiaslvely  disposing  of  the  question  as  follows: 
"The  defendant  nest  contends  there  was  no 
compliance  on  the  part  of  the  plaintiff  with 
that  provision  of  the  policy  which  provides 
that  the  company  shall  have  Immediate  writ- 
ten notice,  with  full  particulars,  of  any  ac- 
cident.' It  does  not  appear  from  the  evidence 
contained  in  the  record  that  the  plaintiff  gave 
any  racb  notice.  But  was  this  necessary  to 
enable  the  plalntlfF  to  maintain  his  action? 
We  think  not,  for  the  reasons  we  shall  now 
proceed  to  state.  While  It  is  true  that  this 
action  was  commenced  before  a  Justice  of 
the  peace,  where  the  defendant  was  not 
obliged  to  plead  Its  defense  by  answer,  yet 
the  evidence  and  loetrnctlonB  sufficiently  in- 
form US  of  what  was  the  nature  of  the  de- 
fense relied  upon  by  tt  From  this  tt  ap- 
pears that  the  defendant  denied  all  liability 
to  the  plalntUt  on  two  distinct  grounds,  one 
of  which  was  that  the  accident  which  gave 
rise  to  the  pteintllTB  action  on  the  policy 
resulted  from  the  violation  by  him  of  the 
mlea  of  the  Armotff  Packing  Company,  p 
corporation  In  whose  employ  he  was  at  the 
time  of  the  happening  of  the  same;  and  the 
other  was  that  he  was  not  Injured  at  an. 
There  was  considerable  evidence  adduced 
having  a  tendency  to  both  prove  and  dls- 
prore  the  first  at  these  defenses,  and  to  sub- 
tain  the  Mtter  tbe  defendant's  general  agent 


testified  that  20  weeks  after  the  accident  the 
pinintlff  called  at  his  ofHce  and  informed  him 
of  the  same,  and  that  plaintiff  wanted  him  to 
advance  the  money  on  his  claim.  This  the 
formMT  declined  to  do,  but  stated  to  the  lat- 
ter that  he  would  call  up  Dr.  Jones,  the  de- 
fendant's examining  physician  and  surgeon, 
and  ask  him  for  the  particulars  of  his  case, 
which  he  according  did,  and  that  the  doc- 
tor replied  that  'the  man  has  no  claim.  He 
has  never  been  injured.'  The  doctor  himself 
testified  for  the  defendant  that  he  examined 
ttie  plaintiff  and  that  he  had  sustained  no  In- 
Jury.  The  court,  under  appropriate  instnie- 
tlons  for  defendant,  submitted  these  two  de- 
fenses to  the  Jury,  It  was,  therefore,  clear 
that  the  defendant  in  Its  defense  denied  all  re- 
sponsibility. In  McComas  v.  Insurance  Co., 
66  Mo.  573,  It  was  ruled  that  in  a  suit  on  a 
policy  of  life  insurance,  where  the  company 
in  Its  defense  denies  all  responslbiHty  and 
refuses  to  pay  anything,  such  defense 
amounts  to  a  waiver  of  notice  and  proof  of 
death.  And  to  the  same  effect  are  Equitable 
Life  Ins.  Co.  v.  HIett's  Adm'r,  19  U.  S.  App. 
173,  68  Fed.  541,  7  C.  C.  A.  339;  Norwich  & 
New  York  Transportation  Co.  v.  Insurance 
Co.,  34  Conn.  561,  Fed.  Cas.  No.  10,363;  In- 
surance Co.  V.  Coates,  14  Md.  285.  Tbe  ad- 
Judged  cases  are  all  In  accord  to  the  eftect 
that  the  refusal  to  recognize  the  existence 
of  any  claim,  or  a  refusal  to  pay,  renders  the 
delivery  of  notice  and  proofs  of  loss  a  need- 
less ceremony,  and  is  treated  as  a  waiving 
of  a  strict  compliance  with  the  conditions  as 
to  a  preliminary  notice  and  proofs  tai  respect 
to  form  and  time.  La  Force  v.  Insurance 
Co.,  43  Mo.  App.  618,  and  authorities  there 
cited.  In  IS  II.  S.  App.,  58  Fed.,  7  C.  C.  A. 
supra,  it  was  said  that  it  Is  tnvarlably  held 
that  a  refnaal  by  an  Insurer  to  pay  a  claim 
after  a  loss  has  occurred,  t>ecatiBe  of  a  breach 
of  any  of  the  substantial  provisions  of  the  pol- 
icy, or  because  the  policy  was  not  in  force,  or 
because  a  loss  has  occurred  In  consequence  of 
a  risk  not  covered  by  the  policy,  is  In  itself 
a  waiver  of  the  provision  requiring  notice 
and  proofs  of  loss  to  be  submitted  within  a 
specified  number  of  days  after  the  loss  oc- 
curs'—citing  Tayloe  v.  Insurance  Co.,  9  How. 
391,  13  L.  Ed.  187;  Norwich  &  N.  Y.  Transp. 
Co.  V.  Insurance  Co.,  supra;  Thwlng  v.  Ins. 
Co.,  Ill  Mass.  93,  110.  Accordingly  we  think 
that,  in  view  of  the  defenses  interposed  by 
the  defendant,  denying  an  responsibility,  the 
court  was  warranted  as  a  matter  of  law  in  de- 
claring to  the  Jury  that  the  defendant  had 
waived  a  compHance  on  the  part  of  the 
plaintiff  with  the  condition  of  the  poHcy  In 
respect  to  notice  of  the  accident  and  tbe  pro- 
duction of  satisfactory  proofs  of  dlBabiHty." 

The  St  Louis  Court  of  Appeals  in  nnk  v. 
Insurance  Co.,  60  Mo.  App.  673,  66  Ho.  App.. 
513,  held  that:  "Waiver  may  he  made  after 
the  lapse  of  the  stipulated  time  for  the  deliv- 
ery of  proofs  of  loss,  and  need  not  combine 
Hie  dements  of  estoppel.  The  Question  o£. 
waiver  Is  (me  of  tatentlon.'*^ 
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The  same  rule  obtains  in  the  United  States 
Circuit  Court  of  Appeals.  Equitable  Life  So- 
ciety T.  Winning  58  Fed.»  toe.  cit  M6,  7  O. 
C.  A.  839,  where  It  is  said:  "It  Is  invariably 
held  that  a  refusal  bj  an  insurer  to  pay  a 
claim,  after  a  loss  has  occurred,  because  of 
a  breach  of  any  of  the  substantlTe  provisions 
of  the  policy,  or  because  the  policy  was  not 
In  force,  or  because  the  loss  occurred  in  con- 
sequence of  a  risk  not  covered  by  the  policy, 
is  In  itself  a  waiver  of  the  provision  requir- 
ing notice  and  proofs  of  loss  to  be  submitted 
within  a  spedfled  number  of  days  after  the 
loss  occurs.  The  cases  to  this  effect  are  al- 
most too  numerous  for  citation,  and  only  a 
few  will  be  referred  to.  Tayloe  v.  Insurance 
Co.,  9  How.  391,  39Q,  897. 18  L.  Bd.  187;  Nor- 
wich &  N.  T.  Transp.  Co.  v.  West  Mass.  Ins. 
Oa,  M  Coun.  661,  570,  Fed.  Cas.  No.  10,863, 
and  citations;  Thwing  v.  Insurance  Co.,  Ill 
Mass.  93,  110.  In  some  of  tlie  more,  recent 
cases  It  tias  also  been  ruled  that  the  provision 
In  question  may  be  waived  by  acts  dtme  by 
the  insurer  after  the  time  has  expired  within 
which  notice  and  proofs  are  required  tf>  be 
submitted,  and  that  no  new  consideration  is 
necessary  to  support  a  waiver  of  that  cliarac- 
ter.  In  the  case  of  Prentice  v.  Insurance  Co., 
7T  N.  Y.  483,  488,  33  Am.  Rep.  6S1,  where  the 
policy  required  notice  of  death  to  be  forthwith 
given,  and  full  proofs  to  be  submitted  within 
12  months,  and  no  notice  or  proofs  were  sub- 
mitted for  more  than  2  years  after  the  death 
occurred,  Andrews.  J.,  said,  in  affirming  the 
Judgment  against  Qie  insurer:  'It  is  now  un- 
derstood to  be  the  doctrine  of  this  court  that 
■o  new  conslderatUm  Is  required  to  support  a 
waiver  by  an  insurance  company  a  condi- 
tion in  respect  to  the  time  of  serving  proofs  ol 
loss,  and  that  it  may  be  done  by  acta  or  con- 
duct occurring  subseqnently  to  the4ireach  ot 
the  condition.  Indicating  an  Intention  to  waive 
such  condition,  although  there  is  no  new  con- 
sideration, and  although  there  may  be  no 
technical  estoppel.'  The  same  remark  was 
repeated  by  Church,  O.  X,  in  Brink  v.  Insur- 
ance Co..  80  N.  Y.  106.  112,  and  it  was  fur- 
ther said  that  'the  filing  of  proofs  of  loss  by 
a  specified  time  Is  a  condition  made  for  the 
benefit  of  the  company,  which  it  may  avail 
Itself  of  or  not;  and,  if  it  determine  to  waive 
it,  it  cannot  afterwards  recall  the  waiver, 
and  Insist  upon  the  forfeiture.'  In  the  case 
of  Goodwin  V.  Insurance  Co.,  78  N.  T.  480. 
40G.,  the  Court  of  Appeals  of  that  state  fur- 
ther declared  that  'when  an  Insurance  com- 
pany, by  mean?  of  Its  officers  or  agents,  in 
response  to  a  claim  for  a  loss,  fails  to  say 
anything  about  the  time  of  presenting  the 
proofs  after  It  has  expired,  but  claims  some 
other  defense,  the  presumption  Is  that  it  does 
not  Intend  to  Interpose  any  other  besides  that 
named,  and  It  Is  a  fair  Inference,  to  be  de> 
rived  from  the  fact  that  it  was  silent  on  the 
subject,  that  It  designed  to  waive  the  vio- 
lation of  such  condition.'  We  find  nothing 
in  other  decisions  from  that  state  to  wblcb 
we  have  been  referred  (to  wit.  Devens 


Insurance  Oo.,  83  N.  T.  168,  and  Arm- 
strong V.  Insurance  Co.,  130  N.  Y.  29  N. 
E.  991)  which  works  any  smslble  modifica- 
tion of  the  law  of  waiver  in  its  application  to 
snch  provisions  ot  insurance  polidea  as  are 
now  under  consideration.  It  senna  to  he  the 
well-settled  doctrine  In  that  state,  as  it  Is 
elsewhere,  that  an  Insurance  company  must 
promptly  disclose  Its  purpose,  if  it  intends  to 
rest  its  defense  to  a  claim  for  Insurance  on 
the  technical  ground  that  notice  and  proofs 
of  death*  were  not  submitted  within  the  time 
specified  In  Its  policy.  If  it  treats  with  the 
assured  on  aOier  grounds,  and  asserts  that 
the  policy  has  become  forfeited,  or  that  other 
substantive  conditions  of  the  contract  have 
been  broken,  it  must  assume  the  risk  of  tiav- 
ing  its  conduct  in  that  betialf  construed  as  a 
voluntary  abandonment  of  other  less  merito- 
rious defenses." 

The  briefs  of  counsel  contoin  references  to 
cases  pro  and  con  decided  elsewhere  and  to 
the  views  of  text  writers;  but  It  would  take 
a  volume  to  review  them,  and  even  then  they 
could  not  be  harmonized.  It  is,  however, 
conceded  by  every  one  that  such  notice,  be- 
ing solely  for  the  benefit  of  the  company,  can 
be  waived.  It  can  be  expressly  waived  be- 
fore or  after  the  time  for  giving  it  has  ex- 
pired. It  may  be  waived  by  the  acts  and  con- 
duct of  the  company  befwe  the  time  expires 
for  giving  it  It  may  be  waived  by  the  com- 
pany by  failing  to  plead  It  u  a  matter  of 
defense.  It  may  be  passed  over  sub  aOentio 
by  tbe  company  at  any  time.  If  it  be  a 
waiver  of  notice  for  the  company,  before  the 
limited  time  expires,  to  refuse  to  pay  because 
of  a  breach  of  any  of  the  substantive  provi- 
sions of  the  policy,  why  Is  it  not  alao  a  waiv- 
er If  the  company,  when  sued,  comes  Into 
court  and  defends  because  of  a  breadi  of 
anch  substantive  provtsionsT  Thm  can  be 
no  logical  or  valid  distinctly  between  the 
two. 

R.  J.  Ingniham  and  J.  G.  Boemberger,  fOr 
appellant.   Harkless,  O'Grady  ft  Grysler,  for 

respondent. 

MARSHALL.  J.  Since  writing  tbe  tango- 
ing  opinion,  ttils  case  has  been  reax^ned  In 
banc,  and  tbe  defendant's  principal  conten- 
tion is  that  the  whole  qneaUon  la  k  matter 
of  pleading,  and  not  of  waivw;  that  la,  tiiat 
the  law  is  that  a  defimdant  may  Interpose  as 
many  defenses  as  he  has  provided  they  are 
consistent,  and  that  defenses  are  coartstent 
so  long  as  tiie  proof  of  one  win  not  neces- 
sarily disprove  the  other,  and  Uiat  tiie 
fensea  pleaded  In  this  case  axe  consistent,  be- 
cause proof  that  the  death  was  caosed  by  a 
risk  not  insured  againat  does  not  necessarily 
disprove  the  d^ense  that  no  notice  and  proof 
of  loss  was  glvrai.  Tlie  defendant  correctly 
states  tbe  rule  of  pleading,  and  if  tike  first 
premise,  to  wit,  tlut  tba  whole  matter  Is  a 
question  of  pleadli^,  mu  tme.  the  coneln- 
Bion  drawn  by  the  defraidaxit  would  be  lr> 
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resistible  and  Inevitable.  The  infirmity  nn- 
derlying  tbe  contentioD,  however,  is  that  it 
Is  not  a  matter  of  pleading  at  all.  It  Is  a 
matter  of  waiver.  This  is  capable  of  mathe- 
matical demonstration.  If  it  was  simply  a 
question  of  pleading,  then  the  two  pleas 
could  be  properly  Joined,  wheth«  tbe  waiver 
of  notice  and  proof  of  Iobb  occurred  before 
the  expiration  of  the  time  limited  for  giving 
notice  and  pnxtf  <tf  loss,  or  after  the  eq;»ira- 
tlon  of  such  time  and  before  the  Institntlon  of 
the  suit,  as  well  as  after  tbe  Institution  of  tbe 
suit;  for,  as  a  matter  of  pleading,  the  two 
defenses  would  be  Just  as  consistent,  whether 
tbe  waiver  occurred  at  any  (me  of  tbe  three 
specified  stages  of  the  proceedings.  Tet  all 
authorities  and  all  cases  hold  that  it  tbe 
waiver  occurred  before  the  expiration  of  tlie 
time  limited  for  giving  notice  and  proof  of 
loss,  tbe  defendant  may  plead  that  no  notice 
or  proof  of  loss  was  given;  but  such  a  plea 
will  be  muiTalllng,  because  he  has  waived 
the  rigbt  to  defend  on  that  gromid  by  reason 
of  denying  all  liability  or  by  refusing  to  pay 
for  any  substantial  reason.  Bo,  too,  the  great 
weight  of  modem  authority,  and  the  rule 
adopted  by  both  the  Oonrts  of  Appeals  In  this 
stat^  Is  Uiat  it  the  demand  of  payment  Is 
made  after  the  expiration  of  tbe  time  for 
giving  notice  and  proof  of  toss  and  before  the 
<  institution  of  tbe  suit,  and  if  the  defendant 
refuses  to  pay  because  of  a  snbstantlTe  rea- 
son, such  r^usal  Is  a  waiver  of  notice  and 
proof  of  ioss.  The  defendant  may  plead  both 
the  substantive  reason  and  the  failure  to 
give  notice  and  proof  of  loss,  but  sncb  a  plea 
will  be  unavailing  as  to  notice  and  proof  of 
loss,  because  he  has  waived  notice  and  proof 
of  loss.  These  two  propositions  being  true, 
it  demonstrates  the  proposition  that  it  is  not 
a  matter  of  pleading  at  all,  but  a  question 
of  waiver.  And,  If  a  waiver  may  occur  by 
tbe  defendant  refusing  to  pay  for  a  sub- 
stantive reason  after  the  time  for  giving  no- 
tice and  proof  of  loss  has  expired,  and  be- 
fore the  suit  is  brought,  flien  it  necessarily 
and  logically  follows  that  tbe  time  at  which 
the  waiver  occurred  Is  Inomatnlal,  and  that 
it  may  occur  after  the  suit  Is  brought,  as 
well  as  before  It  Is  brought,  or  before  the 
expiration  of  t2ie  time  for  giving  notice  and 
proof  of  loss;  for  a  waiver  may  be  either 
express  or  implied,  and  the  latter  is  Just  as 
good  as  tho  former.  The  defendant  may 
waive  notice  and  proof  of  loss  by  expressly 
ailing  that  It  was  not  given,  bat  that  the 
d^endant  waives  that  requirement  of  the 
policy.  So.  too,  the  defendant  may  waive 
notice  and  proof  of  loss  by  bnpllcatlon;  that 
is,  he  may  defend  on  a  substantive  ground, 
which  is  an  implied  waiver  in  Uiw.  This  Is 
no  new  doctrine  in  this  state.  The  cas^  ot 
McComas  v.  Insurance  Ck>.,  56  Mo.  573,  was 
decided  by  this  court  at  the  March  term.  1874. 
The  pleadings  are  not  set  out  in  full,  nor  la 
there  a  full  statenient  of  them.  But  It  does 
appear  from  the  report  that  the  defendant 
defended  on  the  grounds,  first,  that  the  plain- 


tiff had  no  interest  in  tbe  policy,  and  there- 
fore bad  no  right  to  maintain  the  action;  sec- 
ond, that  the  defoidant  was  not  liable  at  all 
because  tbe  Insured  committed  suicide  while 
sane,  while  the  plaintiff  admitted  tiiat  he 
committed  suicide,  but  claimed  that  he  was 
insane  when  he  did  so;  and,  third,  that  the 
policy  provided  that  It  should  be  payable  00 
days  after  due  notice  and  proof  of  ]<fl»,  and 
that  no  notice  or  proof  of  loss  bad  been  giv- 
en. As  to  the  last,  tbls  court  said:  '*As  tbe 
defendant  d^ied  all  responsibility,  and  re- 
fused to  pay  anything,  this  amounted  to  a 
waiver  of  the  notice  and  proof  of  death,  and 
therefore  the  sum  assured  was  due  60  days 
after  the  death  of  the  plaintiff's  busband." 

In  Equitable  Life  Assur.  Soc  v.  Winning, 
58  Fed.  541,  7  C.  C.  A.  869,  the  sole  defense 
Interposed  by  tbe  dtf  endant  vnis  that  notice 
and  proof  of  loss  was  not  given  within  90 
days  atter  tbe  death,  as  the  policy  required. 
It  appeared  that  tbe  insured  died  <m  August 
13,  1880,  and  that  nothing  was  done  looking 
toward  giving  notice  and  proof  of  loss,  until 
December  18,  1890,  when  an  agent  of  the 
plaintiff  wrote  to  the  d^endant,  asking  for 
blank  forms  of  notice  and  proof  of  loss,  In 
order  to  make  proof  of  tbe  death.  After 
much  correspondence  the  defendant  took  tlie 
position  that  the  policy  was  forfeited  before 
tbe  death  by  the  failure  to  pay  an  anniul 
premium  due  cm  April  6,  1889,  and  that  the 
Missouri  stetute  in  reference  to  extended  in- 
surance did  not  apply,  because  tbe  insured 
waived  the  benefit  of  the  statute.  Hie  Unit- 
ed States  Circuit  Court  of-Appeals  held  that 
by  denying  all  liability  the  defendant  waived 
tbe  right  to  defend  for  fiiUure  to  give  notice 
and  proof  of  loss. 

The  case  of  Omaha  Fire  Ins.  Oo.  v.  Hllde- 
brand,  64  Neb.  806,  74  N.  W.  589,  Is  so  ap- 
posite that  a  full  excerpt  therefrom  Is  per- 
mlstible.  Tbe  Supreme  Court  of  that  state 
states  the  case  and  ita  conclusion,  as  to  the 
point  here  under  discussion,  as  follows:  "The 
Insurance  company  had  Insured  against  loss 
or  damage  by  fire,  to  tbe  extent  of  11.000. 
certain  real  estate  belonging  to  Mrs.  Hllde- 
brand  and  occupied  by  ber  as  a  dwelling 
house  and  hotel.  She  brought  this  suit  on 
that  Insurance  contract,  making  the  insur- 
ance policy  a  part  of  ber  petition,  and  al- 
leging that  the  Insured  property  was  wholly 
destroyed  by  fflre  January  18,  1895.  while  the 
policy  was  In  force;  that  she  furnished  tbe 
Insurer  proofs  of  loss  under  tiie  policy  as 
required  thereby;  and  that  the  Insurance 
company  had  refused  to  pay  the  loss,  or  any 
part  of  it  The  insurer  by  ita  answ^  sdmit- 
ted  tbe  execution  and  delivery  of  tbe  policy 
sued  on  and  Uie  destructl<m  of  Uie  Insured 
property  by  fire  January  13,  1885,  dmled  all 
other  allegations  of  tbe  petition,  and  Inter- 
posed as  an  aObrmative  defense  to  the  action 
tbat  at  the  time  of  tbe  fire  the  Insured  prop- 
erty was,  and  bad  toe  some  time  been,  vacant 
and  unoccupied,  ctmtrary  to  the  provisions 
of  tbe  tasnrance  contract  On  tbe  trial  Mri, 
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HUdebmnd  did  mot  prove  that  she  bad  ever 
iumldwd  the  InBurance  company  any  'proof 
of  kMBS.*  or  proof  of  the  destrnction  by  fire  of 
the  Insured  property.  The  inaurer,  to  anataln 
Ita  defense  that  the  property  -was  vacant  and 
unoccupied  at  tike  date  of  the  Are,  called  as 
its  ouly  witness  Mrs.  HUdebrand,  who  testt- 
fled  positive  that  the  Insured  iffoperty  wsm 
at  the  date  of  the  lire  occupied  by  herself  as 
a  residence  and  for  batA  porposes,  or,  in  oth- 
er wwds,  Mrs.  Hildebrand's  testimony  entire- 
ly disproved  the  defense  Interposed  to  the 
action  by  the  insurer.  The  district  court  di- 
rected the  jury  to  return  a  verdict  In  favor 
of  the  insured.  This  was  correct.  The  pro- 
vision of  an  insurance  p(diey  which  requires 
the  insured  to  furnish  the  insurer  proote  of 
loss  Is  one  inserted  In  the  policy  f  w  the  bene- 
fit ef  the  Insurer,  to  enable  it  to  ascwtatai 
the  cause  of  the  fire  and  the  extent  of  the 
damages,  and  it  is  a  provision  which  the  In- 
surer may  waive;  and,  where  It  denies  that 
the  policy  was  In  force  at  the  time  at  the 
loss  of  the  insured  property,  It  will  be  oon- 
eln^vely  presumed  to  have  waived  ttie  fur- 
nishlnc  to  it  of  proofs  of  lens.  If  the  poUey 
was  not  in  force  at  the  date  of  the  fire,  the 
furnishing  by  the  Insured  of  fwoofs  of  lose 
would  be  an  entirely  useless  proceeding. 
This  waiver  of  furnishing  proofs  of  loss  may 
he  made  before  suit  Is  broo^t  by  the  insur- 
er's unconditional  denial  of  its  liability  for 
the  loss,  or  it  may  be  waived  after  tiie  salt 
Is  teought  by  intwposlng  to  the  action  a  de- 
fense that  the  policy  was  not  tn  force  at  tlie 
time  of  the  loss.  In  Phenlx  Ina  Oo.  v.  Bach- 
elder,  32  Neb.  490,  49  N.  W.  217,  29  Am.  St 
B^.  448,  It  waa  held:  'The  absolute  denial 
by  the  Insurer  of  all  liability,  on  the  ground 
that  the  pdicy  was  not  In  force  at  the  time 
of  the  loss,  is  a  waiver  <tf  the  preliminary 
proofs  of  loss  required  by  the  policy.'  To  the 
same  effect  are  St  Paul  Firs  ft  Marine  Ins. 
Co.  V.  Gottheif,  35  Neb.  361,  5S  N.  W.  137; 
Western  Home  Ins.  Go.  v.  Blchardson,  40 
Neb.  1,  58  X.  W.  S87;  Omaha  Fire  Ins.  Go. 
V.  DIerkB,  43  Neb.  478.  61  N.  W.  740;  Id.,  4S 
Neb.  569,  61  N.  W.  745;  Dwelling  House  Ins. 
Ool  v.  Brewster,  43  Neb.  528,  61  N.  W.  746; 
German  Ins.  &  Savings  Institution  V.  Kline, 
44  Neb.  395,  62  N.  W.  867;  Home  Ftre  Ins. 
Co.  T.  Hammang,  44  Neb.  B66,  62  N.  W.  883; 
Rochester  Loan  &  Banking  Co.  v.  Liberty  Ins, 
Co..  44  Neb.  537,  62  N.  W.  877.  48  Am.  St  Rep. 
745;  JEtaa.  Ins.  Go.  v.  Simmons,  49  Neb.  811, 
69  N.  W.  125;  Home  Fire  Ins.  Co.  v.  Fallon,  45 
Neb.  554,  63  N.  W.  860.  The  defense  inter- 
posed by  the  Insurer,  that  the  policy  was  not 
in  force  at  the  time  of  the  fire  because  the 
insured  propwty  was  vacant  and  unoccupied, 
(tontrary  to  the  provisions  of  the  jwUcy,  ren- 
dered it  unnecessary  for  the  Insured  to  prove 
the  allegation  of  her  petition  that  prior  to 
the  bringing  of  the  suit  she  bod  furnished  the 
Insured  with  proofs  of  loss.'* 

In  McBryde  v.  Insurance  Co.,  55  S.  C.  589, 
38  S.  E.  729.  74  Am.  St.  Rep.  769,  the  assured 
furnished  proof  of  leas,  but  did  not  accom- 


pany It  with  a  certlflcata  of  the  neatest  mag- 
istrate OS  to  Its  correctness,  as  the  policy 
required.  For  this  reason.  Inter  alia,  the 
trial  court  nonsuited  the  ptalntUL  The  Ss- 
preme  Court  reversed  the  judgment  of  the 
trial  court,  and  after  holding  that,  as  the 
eonwany  did  not  object  to  the  iffoof  of  loos 
because  it  was  not  accompanied  by  ttie  cer- 
tificate of  the  maglBtrate  at  the  ttaw  It  waa 
Bcrred,  It  could  not  be  beard  to  raise  soch 
an  objection  oftowordB,  nid:  'VntAtx^ 
more,  the  dtfendant,  toy  contesting  the  case 
on  the  merits,  waived  the  right  to  object  to 
the  proofs  of  loss." 

But  it  is  said  In  this  cose  that  tbe  defeml- 
aot  objected  that  no  proof  of  loss  bad  been 
made  at  the  very  first  moment  It  woo  called 
von  to  speak  or  d^e  Its  posltkm,  or  fliat 
It  was  made  aware  that  any  claim  was  as> 
serted  against  it,  and  hence  It  has  never, 
olttier  expressly  or  by  acto  or  condnet.  waived, 
or  Indicated  any  Intentlen  to  vralve,  tbe 
proof  of  loss.  This  Is  tnie.  Bat  It  does  not 
make  the  cose  any  different  from  iriiat  It 
woidd  have  been  If  ttie  demand  of  payment 
had  beok  made  befwe  tbe  expiration  ot  tbe 
ttane  limited  for  making  proof  of  loos,  or  aft- 
er the  expiration  oi  the  time  United  for 
iwAiring  proof  oC  loss  uud  before  the  snit 
was  bnnight,  and  if,  upon  such  a  demand  at 
either  of  said  times,  the  defendant  had  re- 
fosed  to  pay  because  the  loss  occurred  from 
a  risk  not  Insured  against,  and  also  because 
ao  proof  of  loss  bad  bera  made;  for  In  both 
of  such  instances  there  would  have  been  no 
express  walvw,  and,  instead  of  an  fntoitlon 
to  waive  proof  of  loss,  there  wonld  be  tbe 
express  Intention  not  to  waive  the  proof  of 
loss,  but  to  insist  upon  It  Yet  in  both  such 
cases  the  defendant  would  be  cut  off  tnm 
d^ending  on  the  ground  that  no  proof  of 
loss  had  been  made,  because  It  defended  up- 
on the  snbetantive  ground  that  the  loss  did 
not  occur  from  a  riidt  acsured  against  In 
cases  where  the  demand  Is  made  before  the 
expiration  of  the  time  limited  for  making 
proof  of  loss,  and  the  refusal  is  based  upon  a 
substantive  ground,  and  also  upon  the  ground 
that  no  proof  of  loss  has  been  made,  all  the 
authorities  h<rfd  that  it  is  not  necessary  for 
the  assured  to  make  proof  of  loss,  becau^ 
to  make  proof  of  loss  would  be  a  perfectly  idle 
thing  to  do,  for  the  reaaon  that,  even  If  prop- 
erly made,  the  company  would  not  pay. 
Therefore  the  law  says  such  a  refusal 
amounts  to  a  vraiver  of  proof  of  loss.  It  la 
not  exactly  accurate,  perhaps,  to  call  It  a 
waiver,  or  au  estoppel,  either;  but  It  Is  so 
called  for  the  sake  of  brevity.  Really  ft 
means  that  the  law  never  requires  a  useless 
thing  to  be  done.  Hence,  If  the  demand  la 
made  before  tbe  expiration  of  the  time  limited 
for  making  proof  of  loss,  and  tbe  refusal  is 
based  upon  a  enbstantivc  ground,  and  also 
bpcauae  no  proof  of  loss  has  been  made,  the 
law  excuses  the  insured  from  making  proof 
of  loss,  because  It  would  do  no  one  any  good 
to  moke  such  proof.  At  first,  tbe  courts  put 
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It  upon  the  ground  of  estoppel;  that  la,  that 
the  company  bad  thrown  the  tnsored  off  of 
hla  guard,  and  led  him  to  beliere  procrf  of  losfl 
would  not  be  required.  Bot  afterwartis  It 
waa  seen  that  this  was  not  the  true  reason 
of  the  role;  for  It  could  not  he  saM  that  the 
company  had  led  the  Insured  to  bellere  that 
It  would  not  insist  upon  proof  of  loss,  for  the 
reason  that  It  did  Insist  upon  proof  of  loss, 
and  did  refuse  to  pay  partly  because  no  proof 
of  loss  had  been  made.  Therefore  the  doc- 
trine of  estoppel  had  to  be  abandoned.  Then 
the  courts  put  It  on  the  gronnd  that  a  refusal 
for  such  a  double  reason  amounted  to  a  waiv- 
er. By  this  la  really  meant  that  it  would 
have  been  perfectly  useless  for  the  assured 
to  make  proof  of  loss,  for  the  company  would 
not  have  paid  If  It  bad  been  made,  and  there^ 
fore  the  Insured  wUl  not  be  retjulred  to  do  a 
perfectly  useless  and  nmie(?essary  tMng.  If 
such  demand  and  refusal  for  such  double  rea- 
son occnre  before  the  expiration  of  the  time 
limited  for  making  proof  of  loss,  it  cannot  be 
said  there  was  any  inconsistency  In  the  po> 
eltlon  taken  by  the  company,  and  it  cannot 
be  said  that  the  amured  had  any  rfgfat  to  as- 
sume or  believe  that  the  company  wcruld  not 
InMst  upon  proof  of  loss.  Yet  In  all  such 
cases  it  Is  held  that  a  refusal  to  pay  for  a 
substautiTe  reason  dispenses  with  the  neces- 
sity for  making  proof  of  I«p9S.  In  cases  where 
the  demand  and  the  refusal  fbr  such  douMe 
reason  occurs  after  the  expiration  of  the  tima 
limited  for  making  proof  of  Itns,  ft  cannot  be 
said  the  company  has  taken  Inconsistent  po- 
sitions, nor  that  It  has  shown  any  tntentlon 
to  waive  proof  of  loss.  Tet  In  such  cases  it 
is  held  that  a  refusal  to  pay  for  a  substan- 
tive reason  dispenses  with  the  necessity  for 
making  proof  of  loss,  because  it  would  not 
have  paid,  even  If  proof  of  loss  had  been 
made,  and  therefwe  It  woold  have  be»Jii  an 
idle  thing  for  the  assured  to  have  done  to 
have  made  proof  of  loss. 

If  these  two  postulates  are  true,  then  the 
conclusion  follows,  n  surely  as  the  shadow 
follows  the  substance,  that  If  the  demand  is 
made  by  a  salt,  and  the  refusal  to  pay  for  a 
subatantlve  reason,  and  also  because  no 
proof  of  loss  bas  been  made,  takes  the  shape 
and  form  of  an  answer,  the  law  dispenses 
with  proof  of  loss,  not  became  the  Aefeudant 
Is  estopped  to  drfend  on  that  ground,  not 
because  the  two  reasens  on  grounds  are  ti>- 
consistent,  not  because  the  defendant  has 
shown  any  intention  to  waive  proof  of  loss 
(for  In  noue  of  the  three  cases  Illustrated 
was  there  any  snch  intentkm,  but  gulte  the 
reverse),  but  because  the  defendant  has  waiv- 
ed proof  of  loss;  that  Is,  It  bas  demonstrated 
that.  If  proof  of  loss  had  been  made,  It 
woald  have  still  refused  to  pay,  and  there^ 
fore  It  would  have  been  a  perfectly  useless 
tiling  for  the  asfmred  to  have  done,  and 
hence  the  law  dlepeases  with  it  It  will  he 
noted  that  in  alt  three  cases  there  was  a  re- 
fusal to  pay  because  no  proof  of  loss  had 
been  made,  and  tbersfoiw,  u  hen,  the  de- 


fendant set  up  this  claim  at  the  very  first 
moment  It  was  hiformed  that  any  demand 
was  asserted  against  it  There  Is,  there- 
fwe, no  possible  diff<erence  between  the  de- 
fendant in  this  case  and  the  company  In 
either  of  the  two  eases  Illustrated.  The 
conrts  have  therefore  either  been  wholly  and 
fundamentally  wrsng  in  everything  fliat  has 
been  airtd  or  written  as  to  watver,  etther  be- 
fore the  expiration  of  the  time  for  tiiaking 
proof  of  loss,  or  after  the  expiration  of  such 
time  and  before  the  suit  was  beguu.  or 
else  the  same  principle  must  apply  if  such 
demand  and  refusal  for  such  double  reason 
occurs  by  the  instftutlon  of  a  suit  and  the 
Interposition  of  such  a  double  defense.  The 
trnderlylng  reason  of  the  rule  is  that  proof 
Bf  loss  is  re(}Trired  solely  by  contract,  and 
that  it  waa  inserted  In  the  contract  for  the 
beneflft  of  the  company;  that  Is,  It  was  In- 
tended to  give  the  company  prompt  notice 
of  the  loss,  so  that  It  could  Investigate  and 
ascertain  the  cause  of  the  death,  and  learn 
all  the  facts  that  might  throw  light  upon 
the  bona  fides  of  the  claim  of  the  assured 
to  the  Indemnity  for  which  he  had  been  pay- 
ing. It  was  to  enable  the  company  to  be 
put  into  a  position  to  ascertain  the  truth, 
before  the  evidences  of  the  truth  became 
burled  or  extinct  If,  therefore,  It  appears 
at  any  time  that  the  company  had  knowl- 
edge of  the  case,  so  as  to  be  able  to  defend 
on  the  groimd  that  the  loss  occurred  from  a 
risk  not  insured  against.  It  had  al!  the  in- 
formatiOB  tt  could  have  obtained  if  proof  of 
loss  had  heea  promptly  made,  and  therefore 
it  would  be  unconscionable  to  allow  the  com- 
pany to  avoid  payment  or  evade  liability  for 
the  fnllTire  of  the  assured  to  do  a  thing  that 
would  subserve  no  useful  purpose  and  would 
have  been  an  idle  and  meaningless  ceremony. 

But  It  is  said  such  Is  the  contract  of  the 
parties,  and,  as  they  had  a  right  to  make 
such  a  contract,  they  must  abide  by  It,  and 
the  courts  are  powerless  to  .relieve  them.  If 
this  be  true,  then  how  happens  it  that  the 
courts  relieve  them  at  all?  By  what  right 
or  logic  can  tt  be  said  that  the  courts  can 
and  win  relieve  the  assured  If  the  waiver 
occurs  before  the  expiration  of  the  time  lim- 
ited fOT  making  proof  ef  loss?  It  Is  not  be- 
cause there  is  any  express  waiver,  or  any 
Intention  to  waive  proof  of  loss;  for  the 
company  Tcfosed  to  pay  partly  on  the  ground 
that  no  proof  of  loss  had  been  made.  If  the 
contract  is  absolute  and  imperative,  then  the 
courts  have  no  right  to  dispense  with  per- 
formance Try  both  parties  of  all  the  condi- 
tions and  terms  of  the  contract  If  it  is  a 
matter  of  contractual  right,  the  courts  have 
no  power  to  Imply  a  waiver,  and  therefore 
everything  that  bas  ever  been  written  Is 
wrong;  for,  if  It  Is  a  contractual  right  the 
company  has  a  right  to  Insist  upon  It  at  all 
times,  and  It  is  then  wholly  Immaterial  at 
what  time  the  company  refused  to  imy  be- 
cauw  proof  of  loss  had  not  been  made,  and 
equally  Immalerlal  that  the  c<HDpaii|r  at  tke 
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same  time  also  retosed  to  pay  tor  a  sub* 
BtantiTe  reason.  Either  all  the  adjudicated 
cases  are  wrmig,  and  the  company  has  a  right 
to  refuse  to  pay  for  a  substantlTe  reason, 
and  also  because  no  proof  of  loss  has  been 
made,  or  else  a  refusal  to  pay  for  a  sub- 
stantive reason  waives,  or  dispenses  with, 
or  makes  wholly  useless,  proof  of  loss;  and 
this  is  truot  no  matter  at  what  time  or  In 
what  way  the  question  arises,  whether  be- 
fore the  expiration  of  the  time  limited  for 
making  proof  of  loss,  or  after  the  expiration 
of  such  time  and  before  suit  Is  brought,  or 
after  the  suit  Is  brought  There  Is  no  middle 
ground,  and  no  room  for  differentiation.  Con- 
sistency, logic,  reason,  and  common  sense 
put  the  rights  of  the  parties  in  the  same  boat 
under  all  circumstances.  And  there  Is  no 
hardship  upon  an  Insurance  company  to 
adopt  the  rule  announced  herein;  for  there  is 
here  no  pretense  that  the  company  did  not 
learn  the  truth  about  the  death,  there  Is  no 
pretense  of  any  fraud  perpetrated  upon  the 
company,  nor  of  any  concealment  of  facta, 
aor  yet  that  the  company  could  have  been 
put  In  any  better  position  if  proof  of  loss 
had  been  made.  On  the  contrary,  the  com- 
pany itself  sets  up  the  facts  as  to  the  death, 
and  then  asserts  as  a  matter  of  law  that  the 
policy  did  not  cover  such  a  risk.  The  plain- 
tiff  admits  the  facts  and  contests  the  de- 
fendant's claim  as  to  the  law.  Therefore 
the  defendant  is  not  damaged  a  particle  by 
the  failure  to  make  proof  of  loss.  The  de- 
fendant would  not  have  paid  If  jjuroof  of  loss 
had  been  made.  The  defendant  la  clearly 
liable  for  the  loss,  and  for  it  to  keep  all 
the  premiums  It  collected  as  payment  for 
this  indemnity,  and  then  to  evade  or  avoid 
its  Just  llablUty  because  the  plaintiff  did  not 
do  a  thing  that  would  have  been  perfectly 
useless,  an  idle  eeremqny,  and  in  this  case 
a  mere  formal  act,  would  be  unconscionable 
and  against  good  morals. 

Without  further  elabor&tion.  It  results  that 
by  pleading  that  the  death  ensued  from  a 
cause  not  Insured  against,  but  from  one  of 
the  causes  excepted  In  the  policy,  the  com- 
pany waived  the  right  to  plead  want  of 
notice  and  proofs  of  loss.  This  being  true, 
there  was  no  fact  for  the  Jury  to  find.  The 
whole  case  was  one  of  law  for  the  court 
The  plaintiff  was  entitled  to  raise  thrae  ques- 
tions of  law  by  a  motion  in  arrest,  as  she 
did,  and  the  trial  court  erred  in  overruling 
the  motion,  and  in  holding,  when  overruling 
that  motion,  that  tbe  plaintiff  was  not  en- 
titled to  recover  as  a  matter  of  law.  For 
these  reasons  I  think  the  Judgment  of  the 
circuit  court  should  be  reversed,  and  tiie 
cause  remanded,  with  dlrecti<»is  to  sustain 
the  plaintiff's  motion  non  obstante,  and  to 
enter  a  Judgment  for  the  plaintiff  tor  the 
amount  spedfled  In  the  policy,  wltb  Interest 
thereon  from  the  date  of  the  institution  of 
this  action. 

AU  except  ROBINSON,  a  J.,  concur  as  to 
paragraph  l  of  the  opinion  in  division,  and 


all  except  ROBINSON,  C.  X,  also  concur  as 
to  the  result  reached  herein,  but  do  not  oth- 
erwise agree  to  the  reasoning  employed  in 
paragraph  2.   BURGESS,  J.,  concurs  In  toto. 

VALLIANT,  J.  Defendant,  an  accident 
Insurance  company,  issued  its  policy  Marcii 
24,  1891,  insuring  the  life  of  James  Dezeli 
against  "bodily  Injuries  sustained  through 
external,  violent,  and  accldratal  means"  in 
the  sum  of  $5,000,  payable  to  his  wife,  tlie 
plaintiff  In  this  suit  It  was  stipulated  In  the 
polity  that  the  insurance  did  not  cover  "in- 
juries, fatal  or  otherwse,  resulting  from  poi- 
son or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled." 
and,  further,  that  "this  policy  is  issued  sub- 
ject to  the  conditions  on  the  back  hereof." 
Among  the  conditions  on  the  back  were  the 
followiug:  "Immediate  wrlttra  notice  of  ac- 
cident must  be  given  to  the  company,  af- 
flrmatlve  proof  of  loss  must  be  furnished  as 
soon  as  tiie  nature  of  and  the  extent  of  same 
can  be  determined,  and  any  legal  proceed- 
ings for  recovery  must  be  commenced  within 
six  months  in  cases  of  death."  The  petition 
states  that  the  Insured  paid  the  preminms 
annually  as  they  became  due,  and  that  the 
policy  was  in  full  force  on  September  28, 
1896,  when  "the  said  James  Desell  was  suf- 
fering from  neuralgia  or  other  phydcal  ail- 
ment for  which  said  affliction,  to  aUay  the 
pain  thereof,  his  attending  physician  bad  pre- 
scribed and  was  then  prescribing  the  use  of 
a  certain  remedial  agmt  and  sedative  known 
as  'morphine,*  and  that  upon  said  last-men- 
tioned date  said  James  Desell  took. said  mor- 
phine for  the  purpose  of  allaying  the  pain  oc- 
casioned by  the  disease  from  which  be  was 
suffering  as  aforesaid,  in  accordance  with 
the  advice  aa  aforesaid  of  hie  said  phyaldan. 
and  that  death  resulted  themfter  upon  said 
date  accidentally  In  conseqaoice  thereof," 
The  petition  also  stetes  that  afto*  the  death 
of  her  husband  the  plaintiff  Immediately  gave 
written  notice  to  the  detraidant  and  in  all 
othw  respecte  complied  with  the  tmuA  of 
the  policy.  The  first  answer  filed  was  a  gen- 
eral denial:  but  afterwards  defoidant  filed 
an  amended  answer,  In  which  It  admitted  the 
Issuance  of  the  policy  and  that  the  same  was 
In  full  force  at  the  date  of  tbe  death  of  plain- 
tifTs  husband,  tiusi  doded  all  all^atlons  of 
the  petition  "not  hereinafter  specifically  ad- 
mitted." "^hen  the  amended  answer  went  on 
to  state  the  provlsifHis  of  tbe  policy  as  here- 
inafter quoted,  and  averred  that  the  hoanzed 
*4id  not  die  of  any  bodily  Injuries  sustained 
through  any  extunol.  violent,  m  acddentel 
means,  but,  tq>on  the  contrary,  died  turn  the 
result  of  a  medicine,  commonly  called  ^mop- 
phlne,*  intentionally  fend  knowingly  teken  by 
said  deceased  vrlthout  expecting  or  intraffilBg 
the  same  slunUd  produce  death,*'  and  It  con- 
cluded with  this  paragraj^:  "And,  further 
answering  herein,  the  defendant  Btetes  that 
no  immediate  wrlttoi  notice  of  said  claimed 
accident  charged  in  piaintUTs  petition  was 
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ever  ^ven  to  fiie  defendant  berein,  and  that 
no  affirmative  proof  of  loss  or  death,  or  of 
a  claimed  accident,  as  alleged  in  plaintiff's 
petition,  was  ever  fumlsbed  to  thla  defend- 
ant, nor  did  defendant  ever  know  thereof,  oc 
ascertain  tbat  any  claim  was  ever  made  that 
said  deceased  died  from  an  accident,  within 
the  meaning  of  the  policy  sued  npon,  until 
three  and  one-half  years  after  the  death  of 
deceased,  to  wit,  until  March  23,  1900.  the 
date  of  the  Instttution  of  this  snit"  B^ly, 
general  denial. 

Upon  the  trial  the  evidence  for  the  plain- 
tiff tended  to  prove  the  allegatlonB  of  the  pe- 
tition. The  evidence  on  the  part  of  the  de- 
fendant tended  to  prove  that  no  notice  of  the 
accident  or  death  was  ever  given,  and  tbat 
the  flrst  information  thereof  defendant  bad 
was  through  the  Institution  of  tbla  sntt, 
ManUi  28,  mod,  more  than  three  years  after 
the  death  of  the  insured.  The  only  conflict 
In  tb»  evidence  waa  on  the  question  whether 
notice  of  the  death  liad  been  given.  On  that 
point  the  testimony  for  the  plaintiff  was  that 
of  a  lawyer  to  whom  she  bad  given  this, 
with  three  ordinary  life  policies  on  the  life 
of  her  husband,  to  collect  He  testified  that 
be  bad  no  distinct  recollection  at  having  giv- 
en the  notice  bnt  he  thinks  he  must  have 
done  80,  for  the  reason  that  he  lecollects 
writing  to  the  three  other  companies  for 
blanks  on  which  to  make  out  proofiB  of  loss, 
received  the  blanks,  made  the  proof,  and  col* 
lected  the  poUdes.  His  letter  book,  in  which 
copies  of  these  letters  would  have  been  kept, 
was  lost  He  lupt  this  poUcy  about  two 
years,  and  then  returned  it  to  the  plalntUf. 
The  evidence  for  the  defendant  tended  to 
sbow  that  no  notice  was  ever  given,  and  tbat 
the  flrst  -Juformation  the  defendant  had  of 
tiie  death  was  through  the  institution  of  this 
suit 

The  court,  at  the  request  of  plaintlfl,  gave 
two  Instmctlons,  which  woe  to  the  effect 
that  if  the  insured  took  the  morphine  only  to 
relieve  the  pain  of  neuralgia,  and  nnlnten- 
tlonaUy  and  accidentally  toc&  an  overdose, 
which  caused  his  death,  and  the  plaintiff  bn- 
mediat^y  gave  notice  of  the  death  by  letter 
addressed  to  the  company  In  Kew  Toric,  duly 
stamped  and  mailed,  and  in  the  letter  re- 
qoested  tite  usual  blank  forms  for  mgfcjng 
proof  of  loss,  to  which  defendant  made  no 
reply,  the  verdict  shonld  be  for  the  plaintiff. 
Defmdant  asked  only  a  peremptory  Imtruc* 
tlon  that  the  verdict  should  be  for  defend- 
ant, which  the  court  refused.  The  case  was 
given  to  the  Jury  under  the  instructions  ask- 
ed by  the  plaintiff,  and  there  was  a  vwdlct 
for  ttae  defendant  Plaintiff  filed  motions  for 
a  new  trial.  In  arrest  of  Judgment,  and  for 
Judgment  non  obstante  veredicto.  The  court 
overmled  the  motions,  and  the  plaintiff  ap- 
pealed. 

1.  In  the  opinion  In  thte  case  flled  In  Dl- 
vision  No.  1  by  MABSHALL,  It  is  shown 
that  under  the  avermrats  In  the  petition  and 
the  admissions  in  the  answer,  to  say  nothing 


of  the  evidence  adduced,  the  plahitlfl  was 
entitled  to  a  Judgment,  unless  she  was  pre- 
cluded by  the  failure  to  give  the  notice  re- 
quired by  the  policy.  What  the  learned 
Judge  In  that  opinion  on  that,  subject  has 
said  leaves  nothing  more  to  be  said.  But  if, 
under  the  terms  of  this  policy  relating  to  the 
notice,  and  under  the  facts  relating  to  the 
death  of  the  Insured,  as  declared  and  ad- 
mitted by  fbe  pleadings,  the  defendant  would 
have  been  discharged  from  its  liability  for 
failure  at  the  ptointlff  to  give  the  notice,  then 
we  have  to  decide  whether  the  defendant  by 
answering  as  it  has,  has  waived  its  right  to 
defend  on  tiie  ground  of  want  of  notice.  The 
position  takm  by  appellant  Is  that  the  de- 
fendant luis  waived  its  right  to  defend  on 
this  ground,  flrst,  because  it  flrst  flled  a  gen- 
eral denial  for  its  answer;  and,  second,  be- 
cause In  its  amoided  answer  it  takes  the 
ground  that  tiie  death  of  the  insured  was 
from  a  cause  not  covered  by  the  policy,  and 
that  the  denial  of  liability  on  the  merits  of 
the  case  is  a  waiver  of  a  defense  based  on  a 
less  meritorious,  ground.  There  is  no  differ- 
ence, so  far  as  this  point  is  concerned,  In  the 
position  of  the  defendant  in  its  original  aa- 
Bwer  and  that  in  Its  amended  answer.  The 
petition  anticipated  the  defense  of  want  of 
notice,  and  advanced  to  meet  it  by  the  af- 
firmative statemoit  that  the  vrritten  notice 
required  by  the  policy  bad  been  i^ven.  The 
general  denial  Joined  tbat  Issne,  as  well  as 
all  others  tendned  by  the  petition.  The  de- 
fmdant  only  met  the  case  in  the  form  in 
which  it  came. 

Appellants  propoeltton  is  that  defendant 
by  the  act  of  denying  in  its  answer  that  the 
policy  covered  the  loss,  waived  the  defense 
of  want  of  notice,  notwithstanding  that  de- 
fense was  expressly  pleaded  also.  Some  of 
the  cases  cited  by  the  learned  counsel  for 
appellant  lead  in  that  direction,  but  none  of 
them  go  to  that  extent  Courts  do  not  favw 
forfeitures.  Oourts  do  not  favor  the  defeat 
of  a  meritorious  cause  on  any  pur^  tech- 
nical ground.  Insurance  companies  luve 
probably  realised  that  fact  more  deariy  than 
any  other  class  of  business  concerns.  The 
business  of  life  Insurance  requires  of  its  fol- 
lowers peculiar  teidmlcal.  knowledge.  The 
expert  in  the  business  knows  a  great  deal 
more  about  it  than  the  man  of  average  in- 
telligence who  takes  out  a  policy  on  his  own 
life.  The  L^cislatures  In  most  of  the  states 
bare  recogniied  that  in  the  act  of  making 
a  contract  for  Ufe  insurance  the  company, 
by  its  peculiar  technical  knowledge,  has  an 
advantage  over  a  man  of  ordinary  business 
capacity  not  trained  in  that  art,  and  have 
imposed  certain  conditi<ms  upon  such  con- 
tracts for  the  iffotectlon  of  the  insured, 
which  vriU  be  mforced  even  against  the  ex- 
press terms  of  the  policy;  and  not  only  have 
the  Legislatures  exerted  thefar  authority  In 
such  matters,  but  the  courts  of  the  country 
also  have  strained  tlie  discretion  that  lies 
In  the  scope  of  Judicial  interiwetation  to  pre- 
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Tent  s  forteitore  of  tlie  Insurance.  Some- 
tlmea  the  reasoning  of  the  court  in  such  case 
is  BO  tecbi^l  that  to  the  mind  of  the  lay- 
man It  bat  thinly  disguises  the  pralsewortl^ 
motiTe  to  do  Justice  in  that  particolar  case 
in  sptte  of  the  letter  of  the  contract 

Clauses  requiring  prompt  notice  and  proof 
of  loss  are  to  be  foond  In  podiaps  all  poHdea 
of  Insurance,  and  the  conrts  have  never  sftld 
of  them  that  they  were  unreasonable,  but 
have  said  of  them  fhat  tiie  companies  were 
estt^ped  fnnn  claiming  the  ben^t  of  them, 
or  that  a  defmse  on  that  ground  was  walred, 
undw  drcnmstanees  In  which  all  doubts 
would  have  to  be  reatrived  agalwrt  the  com- 
pany in  wder  to  reach  that  conehuAon.  In 
the  earlier  cases,  when  defense  under  siMh 
a  clause  was  denied,  the  declsimi  was  put 
on  the  ground  of  estoppel.  That  had  refer- 
ence to  refasal  to  pay  btftne  the  poiod  In 
which  proof  of  loss  wu  rcqntred  had  a.- 
pired.  Aftowards  cases  arose  In  wblch  llie 
defense  was  dmled  on  aceonnt  of  the  cdd> 
duct  oi  the  Insurer  afta  that  peilod  bad 
expired,  and  thm  it  was  pat  on  the  groood 
of  waiver.  But  to  create  an  estoppel  there 
must  have  been  conduct  on  Ibe  part  of  tiie 
insurer  whleta  induced,  or  might  have  In* 
duccd,  the  bolda'  of  the  policy  to  r^Mln 
from  fumlshiiiv  Itie  proof  of  loss;  and  to 
create  a  watrer  tfaete  mast  have  be«D  an 
Intention  to  waive.  If  we  should  now  go  a 
step  farther  than  any  comt  has  yet  gone, 
and  say  that  an  Insnrer  has  no  right  to  make 
a  defense  vnder  ttda  clause,  although  he  may 
have  done  nothing  to  induce  the  insured  to 
refnin  flrom  making  hie  proof  of  loss,  or 
nothing  to  indicate  an  In^itlMi  to  waive 
his  right,  we  would  have  to  Invent  some 
oOier  reason  to  Enstaln  that  doctrine. 

Before  going  through  some  of  the  eases 
(for  they  are  too  numerous  to  go  througft 
all  ot  than)  to  whldi  we  are  referred  in  the 
briefis  of  counsel,  let  as  recall  the  fScte 
touching'  this  point  In  this  casa  The  in- 
sured died  September  28,  1896.  The  testi- 
mony for  d^endant  tmded  to  show  tliat  tlie 
defendant  had  do  notice  of  the  death  until 
this  snit  was  flled  March  23,  1900,  three 
years  and  a  half  thereafter.  Ne  n^^adons, 
no  correspondence,  no  discussion  passed  be- 
tween the  parUes  retatinff  to  the  matter. 
When  the  defmdant  was  called  tnto  court 
to  answer  the  suit,  it  answered,  and  said  (or 
attempted,  at  least,  to  say)  that  the  death 
was  from  a  cause  not  covered  by  the  policy, 
and,  besides,  no  notice  of  the  death  was 
given,  as  required  by  the  contract.  Appel- 
lant asks  us  now  to  say  that  the  answer 
nienDs  that  the  defendant  walTes  the  notice. 
No  greater  violence  emitd  be  done  to  the  let- 
ter and  spirit  of  the  answer  than  to  give  It 
that  moaning.  No  case  cited  by  appellant 
would  justify  such  an  interpretation.  There 
is  no  necessity  for  looking  into  the  cases 
wliii'Ii  hold  that  when  an  Insurance  company 
informs  the  holdw  of  the  policy,  before  the 
-*>T\oi  prescribed  t«  making  the  proof  of 


loss  has  expired,  that  It  baa  resolved  not  t« 
pay  the  insurance,  tiie  poHcy  holdo^  is  ex- 
cused from  the  ^jxty  of  fmmlshii^  such  proof 
to  the  company.  The  justice  and  sound  log- 
ic ot  those  decMons  are  not  questioned.  And 
no  one  win  dispnto  the  pn^oeitioii  OMt  the 
company  may,  if  It  so  wills,  wslve  Its  right 
to  notice  and  proof  of  toss  after,  as  well  as 
before,  the  ezfriratlon  of  tiie  period  for  fur- 
nishing the  same.  But  waiver,  meaniieeted 
wltb  estoppd,  is  an  aet  of  the  wOl  and  tbe 
result  of  an  Intention. 

The  case  first  on  ai^ienantTi  Hst  In  EOfi- 
port  of  the  proposition  contended  for  is  Oen- 
Sbaw  V.  nunmnee  Oo.,  71  Mo.  App.  42.  Tliere 
fti  laqgnage  In  that  opinicm  which,  eepamted 
ttam  the  facts  of  tte  cue,  ^ves  countenance 
to  appellant'B  position,  tt  la  ihen  said: 
"Tke  ftd^udieated  esses  are  all  In  accord  to 
flie  effect  that  the  refusal  to  re««niae  tbc 
existence  of  any  datm,  okr  a  refnsal  to  pay. 
zmdera  the  d^veiy  of  notice  and  pcvof  of 
loss  a  needless  ccicmouy,  and  Is  treated  as  a 
wsivw  of  a  strict  compliance  with  the  condt- 
tlons  as  t»  preliminary  notice  and  proofs  in 
respeM  to  form  and  ttmo."  Tbe  coott  does 
not  there  ssy  when  sndi  nfasti  mnstoeenr 
in  order  to  have  the  effect  of  the  wsiver 
mentioned.  It  says  that  the  adjudicated 
cases  axe  an  In  accord  with  Ibe  proposltlan, 
by  ii^Udi  ezpresdon  we  undnstand  tbe  cosrt 
to  mean  tiiat  it  annonnces  no  new  doctrine, 
nor  tokes  any  advanced  podUon,  Imt  dtes 
adjudicated  cases  which  It  says  anBonneea 
the  same  principle^  Timt  case  arose  In  a 
jttstlce's  court,  where  th««  were  no  idead- 
ings,  and  the  only  meanb  the  appelate  court 
had  of  ascertaining  what  ttie  Issues  were 
that  had  berai  tiled  In  ttie  comt  wcxe  tbe 
instructions  given.  From  these  tt  appeared 
that  13ie  defendant  j^ced  its  d^ense  on 
two  grounds  only,  me  of  whldh  was  that 
the  aeeldmt  in  whldi  tbe  plaintiff  claimed 
to  have  been  Injnred  resiAed  fkmn  a  vMatlon 
by  bim  of  tbe  rules  of  the  Armour  Fscktn; 
Cbmpany,  In  whose  sovtce  be  was  at  tbe 
time;  and  the  other  was  thst  be  was  not 
injured  at  all  From  ai^t  that  apiiean  of 
the  report  In  that  case,  the  defSnse  of  want 
of  notice  was  raised  tbr  the  first  time  In 
the  Onirt  of  Appeals.  Hie  court  held  that 
the  defense  was  waived.  In  Its  ofilidon  Oe 
court  says:  In  McOnnas  v.  Insarsnce  COn 
SB  Mo.  S7S,  It  was  rnled  12iat  In  a  suit  on  a 
p<riley  of  llfo  Insnvance^  when  flie  eompenj 
m  Its  dtftose  denies  all  responsfbOlty  and 
lefoses  to  pay  anything,  sodi  dsfone 
amounta  to  a  waiver  of  notlee  and  pnxtf  of 
deaiai''  So  Alls  court  In  ttat  case  did  say. 
but  ttiat  langn^  must  be  anderstood  as  re- 
ferrli^  to  the  facte  of  Oe  cue:  R  does  not 
appear,  tnm  tbe  rqiort  of  tbe  case,  tint  tin 
defendant  made  any  deHmse  In  the  trial  court 
on  that  ground,  and  the  pc^t  only  arose  In- 
ctdentally  in  the  anidlate  court  Tbe  trial 
court  had  instructed  tbe  jury  that  plaintiff 
was  entitled  to  interest  mi  ttie  amonnt  of 
the  insurance  from  a  certain  date  Tte  de- 
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fendant  ouUle  tbe  point  In  &e  appellate  court 
tbftt  bitereat  stumld  run  only  from  tbe  date 
the  money  was  dne,  wlilcb  by  the  terms  oi 
the  policy  waa  80  days  after  tbe  notice  and 
pnwl  of  loBB.  Tbe  court  ruled  tbat,  as  the 
defmse  had  been  made  on  the  grouad  that 
the  deceased  had  committed  saidde  <which 
was  a  canse  of  dmth  the  policy  did  not  cot- 
er)  the  plaintiff  waa  entitled  to  Interest  be- 
Sinning  80  days  after  the  death  of  her  hus- 
band, niat  la  as  far  as  the  McComas  Case 
goes  in  Mpport  of  the  waiver  tbeory. 

In  Rippstein  v.  Inmirance  Co.,  57  Mo.  86, 
we  gather  ftom  the  report  that  tbe  proofs  (tf 
kMS  were  fnmiBlied  tiie  company,  but  It  re- 
fused  to  pay  on  the  ground  that  the  death 
ooeorrcd  from  a  canse  excepted  from  the  in- 
surance. The  answer  put  the  defoise  on  two 
grownda— one  tbat  the  lose  was  not  covered 
by  tba  pMcj^  the  tbat  in  maUng  the 
proofB  of  loss  the  pbdntUC  did  not  comity 
with  the  forms  prescribed  by  the  termB  of 
the  policy.  Ihe  court  said  that  the  defend- 
ant had  made  no  objection  to  the  form  of  the 
proofs  as  fnmlMied,  but  refused  to  pay  on 
other  gromiA^  and  it  thereby  waived  Its 
right  to  object  to  the  character  of  the  proofs 
at  the  trial. 

In  Tayloe  r.  Insuranoe  Go..  50  U.  S.  380,  18 
L.  Bd.  187,  negotiations  for  the  insurance 
were  conducted  through  letter  correq>ond- 
•nce,  the  fire  occurred  before  a  policy  was 
d^vered,  and  after  it  occurred  the  company 
refnaed  to  Isaae  a  ptrtlcy;  and  the  qnestlQa 
ma,  had  the  negotiattons  at  the  time  of  the 
fire  reached  the  stage  when  they  amounted  to 
a  contract  <tf  insnranceT  The  company  con- 
tended they  did  not  The  defense  was  there 
was  no  contract  of  insurance,  and,  besid^i. 
there  had  been  no  notice  and  proof  of 
loos,  as  policies  issued  by  the  company  re- 
quired. The  court  held  tiiat  proof  of  loss 
that  would  hare  bem  called  for  by  a  policy, 
if  one  had  been  issued,  was  no  d^ense  In 
the  case  when  none  was  Issued.  Any  lan> 
gnage  in  the  opinhm  that  may  seem  to  si» 
tain  the  appellant's  Tiew  on  this  point  must 
be  undentood  aa  intended  to  apply  to  the 
tects  of  tbat  caae. 

Norwich,  ^c.,  T.  Insnrance  Go.,  84  Ocmn. 
561,  Fed.  Caa.  No.  10,863,  is  relied  tm  1^  ap- 
pelant and  is  dted  In  tbe  Crenshaw  Case, 
above  referred  to.  That  waa  a  suit  m  a  Are 
Insurance  policy  on  a  steamboat.  As  soon  aa 
tiie  loss  occurred  tbe  owners  gave  wrtttoi 
notice  to  the  insurer,  who  Investigated  It  and 
notified  tbe  owners  that  It  refued  to  pay  ou 
the  ground  tbat  It  was  a  marine^  and  not  a 
fire.  loss.  The  conrt  said:  "The  motion  also 
finds.  In  strict  accordance  with  the  fact,  that 
this  was  all  done  before  the  time  within 
which  the  plaintiff  by  the  tesrma  of  the  policy 
was  txnmd  to  present  the  formal  proofs  bad 
«plred.  The  court  char^  the  Jury  that 
this  denial  of  all  liability  whatever  by  tbe  de- 
fcndanta  was.  In  Judgment  of  law,  a  waiver 
ot  any  f urthtt  iwoofs  of  lose.  On  this  point 
the  anthorittes  are  unanimous  and  dedslTe, 


and  fnlly  maintain  the  rule  laid  down  by  tbe 
eotnt." 

In  Thwlng  v.  lasurance  Co.,  Ill  Mass.  93, 
loc  cit  110,  the  court  uses  this  language: 
"When  an  Insurer,  with  knowledge  of  a  claim 
under  a  policy,  rests  his  dtfense  exclusively 
on  other  grounds,  he  Is  deemed  to  have  waiv- 
ed all  obJectioDS  to  the  reasonablMteBS  and 
snffldency  of  the  notice  and  proofs  of  Iom." 
Tbat  language  was  used  concerning  the  ap- 
pUcatlon  of  an  Insurer  who  was  seeking  the 
aid  of  a  court  of  equity  to  relieve  hhn  of  the 
effects  of  a  Judgment  at  taw  In  which  be 
had  submitted  his  case  to  tbe  Jury  ou  an 
agreed  statement  and  had  tost  The  court 
held  that,  having  submitted  bis  case  for  tbe 
verdict  of  the  Jury  cm  issues  agreed  nptm, 
and  not  Induding  the  question  of  lack  of  no- 
tice and  vfoefB  ot  loss  in  the  agreed  state- 
ment, he  waived  tbe  defense. 

Equitable  Ufe  Ins.  Co.  v.  Hiett^  Adm'r, 
lA  U.  8.  App.  ITS,  68  Fed.  S41,  7  O.  C.  A. 
899,  is  also  dted,  and  language  used  ta  £be 
opinion  is  quoted,  as  sustaining  appellanfs 
thewy.  In  that  case  tids  language  Is  used: 
"It  Is  invariably  held  tbat  a  refusal  by  an 
Insurer  to  pay  a  claim  after  a  loss  has  oc- 
curred, because  of  a  breach,  of  any  of  tbe 
substantial  provisions  <tf  the  policy,  is  In  It- 
self a  waiver  of  tbe  provlirion  requiring  no- 
tice and  proofs  of  loss  to  be  submitted  with- 
in a  spedfled  number  <a  days  after  the  loss 
occurs.  The  cases  to  this  effect  are  almost 
too  numerous  for  citation,  and  only  a  few 
will  be  referred  to.**  Then  the  court  refers 
to  Tayloe  v.  Insurance  Co.,  Norwich,  ete.,  v. 
Insurance  Co.,  and  Thwlng  v.  Insurance  Co., 
which  we  have  above  analysed.  The  citing 
of  tiiose  cases  aa  supporting  the  principle 
there  announced  sliowa  that  fha  learned  Judge 
intended  by  what  be  said  to  confine  the  lan- 
guage used  to  a  case  falling  witbin  tbe  prin- 
ciples declared  in  tbcae  cases  and  to  the  fttcts 
of  the  case  he  was  then  deciding.  Now, 
what  were  the  facts  in  that  case?  The  com- 
pany had  issued  a  policy  to  Hlett  under  a 
contcact  In  which  It  was  agreed  tbat  Hlett 
would  waive  tbe  ben^t  ot  the  Missouri  stat- 
ute In  -reference  to  nonforfeltBre  tor  nonpay- 
noent  ot  pranhims,  and  the  policy  should  be 
fbrfetted  if  the  premiums  were  not  paid  as 
therein  agreed.  Hlett  had  paid  the  annual 
pramiums  to  keep  tbe  poU<7  in  full  torce  up 
to  April  5,  1888,  but  failed  to  pay  the  premi- 
um due  on  that  date.  The  company  by  a  res- 
olution of  date  May  31,  1888,  declared  the 
policy  forfeited  fw  nonpayment  of  the  pre- 
mium due  April  B,  1888,  and  It  was  so  en- 
tered on  the  company's  books.  Hlett  died 
August  13,  189a  The  administrator  found 
among  Hletf  8  papers  a  notice  given  by  the 
company  to  falm  before  April  5.  1888,  that 
hlB  premium  was  due  at  that  date,  and  unless 
It  was  then  paid  the  policy  would  be  forfeit- 
ed. Tbe  administrator,  not  finding  any  re- 
ceipt for  tbat  premium,  relied  on  the  state- 
ment contained  in  the  notice,  concluded  the 
policy  was  forfidted,  and  for  tbat  reason  did 
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not  send  to  the  company  proofs  ot  loss.  In 
December,  1890^  taowerer,  tbe  administrator 
was  advised  that  under  the  law  of  AOasonrt 
the  policy  was  not  forfeited,  bnt  was  caziied 
by  force  of  the  statute  as  tempwary  inMOX- 
ance  to  a  date  beymd  ttiat  of  the  death  of 
the  Insured,  Then  the  administrator  applied 
to  the  company  for  blanks  oax  which  to  make 
oat  the  protMTs  of  loss,  and  the  company  re- 
fused, on  the  ground  that  the  policy  was  for- 
feited, but  In  a  lettra  by  Its  attora^  to  the 
attwneys  of  the  administrator  stated  that  the 
question  of  the  validity  of  a  similar  clause  in 
the  contract  by  which  Hiett  essayed  to  waive 
the  ^visions  of  the  statute  was  then  pend- 
ing in  a  suit  before  the  Supreme  Go  art  -of 
the  United  States,  and  a  decision  was  soon 
expected,  "and  that  the  decision  tbereof  will 
be  concludve  of  the  <dalm  made  by  yon." 
The  decision  In  the  case  referred  to  In  the 
letter  was  rendered  In  ISaj,  1891,  and  was 
advose  to  the  insurance  company.  Then  the 
correspondence  between  the  attorneys  was 
renewed,  In  which  the  attorn^  for  the  cran- 
pany  stated  that  th^  had  advised  the  com- 
pany to  furnish  blanks  for  the  proofs  of  loss, 
and  concluded  by  saying:  "Upon  receipt  of 
your  proofs,  I  do  not  doubt  they  will  prompt* 
ly  act  In  the  matter."  But  the  company  at 
last  refused  to  furnish  the  blanks,  and  wboi 
the  suit  followed  the  only  defense  made  was 
that  iffoofs  of  loss  had  not  been  furnished  as 
the  policy  required.  The  point  decided  in 
that  case  was  that  evidence  of  those  facts 
was  sufficient  on  which  to  submit  to  the  Jury 
the  question  of  whether  the  defendant  had 
intended  to  waive  the  requirement  in  the 
policy  as  to  proofs  of  loss.  There  we  see 
that  the  company  r^udlated  the  UaMllty, 
not  only  before  the  period  f car  making  proofii 
had  elapsed,  bat  before  the  deatii  ot  the  In- 
sured had  notified  him  that  It  would  do  so, 
and  had  so  entered  it  on  Its  books.  What 
Judge  Thayer  said  In  that  case  waa  in  refer- 
mce  to  tboae  facts. 

We  are  referred,  also,  to  some  New  Yortc 
cases.  Id.  Prmtlee  Insurance  Oo.,  77  N. 
Y.  483.  toe  dt  489,  88  Am.  Bep.  661,  the 
court  said:  "It  is  now  understood  to  be  the 
doctrine  of  this  court  that  no  new  contidera- 
ti<m  l8  required  to  support  a  waiver  by  an 
Insurance  company  of  a  condition  In  resjiect 
to  the  time  of  serving  inoofs  ot  loss,  and  that 
it  may  be  done  by  acto  <a:  conduct,  occmrlng 
subsequent  to  fba  breach  of  the  oondltlou,  ln> 
dlcating  an  Intention  to  waive  such  condi- 
tion, although  there  is  no  new  consideration, 
and  although  there  may  be  no  technical  es- 
toppel." Without  pausing  to  Investigate  tbe 
soundness  of  the  proposition  that  the  Insur- 
ance company  may  be  held  as  obligated  by  a 
waiver  of  a  valuable  right  when  there  is 
neither  a  consideration  to  support  It  aa  a 
contract,  nor  an  element  of  ratoppel  to  it, 
it  Is  sufficient  for  our  present  purpose  to  see 
what  the  facts  of  the  case  were  to  -  which 
the  court  used  that  language.  The  case 
th«e  was  a  llf6  Insurance  polity  which  had 


been  assigned  to  a  third  party  vrtfii  0ie  con- 
s«t  of  the  company.  The  policy  required 
immediate  notice  of  0»  death  ot  the  Insared, 
and  full  proofs  to  be  furnished  vrlthto  12 
jumiths,  "or  all  dalms  wiU  be  forfettod." 
The  Insured  was  dead  two  years  before  the 
assignee  of  tbe  polity  heard  ot  it;  and  in 
those  two  years  he  had  paid  the  premiums. 
<m  receipt  of  notice  which  the  company  sent 
him;  he  and  the  company  snppostog  the 
man  vras  still  aUvb  Immediately  after  bear- 
ing ot  the  death  ot  the  insured,  the  bolder 
of  the  policy  notified  the  convauTi  uid  re- 
quested blanks  fcnr  making  out  proofis  of  loss, 
which  blanks  the  company  fnmiabed.  Tbe 
proi^  were  made  to  due  form,  and  delivered 
to  the  company,  who  received  tiiem  wlUwut 
objection  and  retatoed  them  titnee  numtbs, 
thai  refused  to  pay  on  the  sole  ^oond  tiiat 
proofs  had  not  beoi  famished  wttUn  the 
time  prescribed,  bat  made  no  offer  to  x«tura 
the  premioms  for  tiie  two  years  paid  onder 
mistake.  The  court  held  tiut  the  defendant 
had  wiUved  tin  r^t  to  declare  the  far- 
future  on  that  ground.  It  was  to  reference 
to  those  facto  that  the  court  used  tiie  lan- 
guage quoted. 

Brtok  V.  Fire  Ins.  Ga.  80  N.  T.  108^  was 
a  suit  on  a  fire  poli<7.  which  nqolred  proof 
of  loss  to  be  furnished  as  soon  after  the  fire 
as  poB8lbl&  Tbe  drcumstancea  of  tlie  case 
rendered  some  delay  unavoidable,  bnt  tbe 
proofs  were  furnished  withto  what  tbe  ooort 
concluded  vros  a  reasimable  time  under  the 
condltloos.  The  company  reodved  the 
pnwts,  retatoed  them,  ezamtaed  the  plato- 
tiffs  to  respect  to  them,  and  tii«i  decided 
not  to  pay  on  tiie  ground  of  ftaod,  and  so 
notified  the  i^atotiflb.  Tbe  court  held  that 
the  defendant  was  estx^pped  from  claiming  a 
forfeiture^  saying:  "BvefT  consIdMatlon  at 
public  policy  demands  that  tosurance  com- 
panies should  be  required  to  deal  with  tiieb- 
customers  vrith  entire  fairness  and  frank- 
ness. They  may  tttaae  to  pay  wttbont  sped- 
fying  any  ground,  and  Inatet  upon  any  avail- 
able ground;  but  If  they  plant  thrauelres 
upon  any  specified  defense,  and  so  noti^  tiie 
assured,  they  should  not  be  pnmittod  to  re- 
tract, after  the  latter  has  acted  npim  their 
position  as  announced,  and  tocurred  e^mses 
to  consequence  of  it" 

The  same  court  afterwards,  to  I>eTe9is  v. 
Insurance  Co.,  88  N.  T.  168,  loc.  dt.  173,  re- 
ferred to  the  Brtok  Case,  and  said: 
doctrine  of  waivor  waa,  we  think,  properly 
applied  in  that  case;  but  it  should  not  be 
extended,  so  as  to  deiiriTe  a  iwrty  of  his  de- 
fense, merely  because  be  negligently,  m  In- 
cautiously, when  a  claim  is  first  inesented, 
while  denytog  ito  liability,  omlto  to  dlscloie 
the  ground  of  his  detenae,  or  states  anotiier 
ground  tban  tiiat  upon  which  he  finally  re- 
lies. There  must,  to  addition,  be  evidence 
from  whldi  tbe  jury  wonld  be  justified  to 
finding  that  with  full  knowledge  of  the  fkefs 
thwe  was  an  totratlon  to  abandon,  or  not 
to  inrist  T^on,  tbe  particular  Otf  enae  reUed 
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npoo,  or  that  it  wu  puTposely  concealed  un- 
der circumatances  calculated  to,  and  whlcb 
actually  did,  mislead  the  other  party  to  his 
Injury." 

And  later  flie  same  court,  In  Armstrong  t. 
Insurance  Co.,  130  N.  T.  fi60,  29  N.  B.  991, 
discussing  the  same  subject  and  referring  to 
Its  former  decisions,  above  quoted,  said  Ooc 
dt.  S66,  ISO  N.  T.,  page  992,  29  N.  B.). 
"While  the  Uiter  decisions  all  bold  that  waidb. 
-waiver  need  not  be  based  upon  a  technical 
estoppel,  In  all  the  cases  where  this  question 
Is  presented,  where  there  has  been  no  express 
waiver,  the  tact  Is  recognized  that  there  ex- 
ists the  elements  of  an  estoppel." 

The  language  used  In  the  Nebraska  cases 
dted  goes  farthor  in  the  direction  of  appel- 
lant's position  than  any  other  to  which  our 
attention  has  been  called;  but  when  we  in- 
terpret that  language,  as  we  must,  In  the 
light  of  the  fiacts  of  the  cases  to  whliA  it  ap- 
plies, It  falls  short  of  saying  that  where  an 
insurance  company,  speaking  for  the  first 
time  on  the  sut^ect  In  Its  answer  to  the  plaln- 
tifTs  petition,  says,  "Actio  ncm,*'  because  the 
insured  died  of  a  cause  not  covered  by  the 
policy,  and,  besides,  the  plaintiff  failed  to 
give  the  notice  which  the  policy  required,  the 
company  by  that  plea  Intends  to  say,  or 
must  be  construed  as  totending  thereby  to 
say,  that  It  waives  the  right  to  defend  on 
that  ground.  In  Omaha  E^re  Ins.  Go.  v. 
Dieiks,  43  Neb.  478.  loc.  dt  488,  61  N.  W. 
740,  748,  the  court  says:  "All  the  authorl- 
ties  agree  that  the  provldona  of  an  Insurance 
policy  requiring  the  insured  to  give  notice 
of  the  destruction  of  the  insured  property 
and  to  fnmldk  tbe  insurer  proof  of  loss  may 
be  waived  by  the  conduct  of  tbe  Insured; 
and  in  this  case  we  think  that  tbe  insurance 
company,  by  placing  its  d^ense  to  this  ac- 
tion on  the  ground  that  the  policy  sued  upon 
was  not  in  force  at  the  time  of  ttie  destruc- 
tion of  the  property,  waived  the  iwovlston  of 
the  policy  which  required  the  Insured  to  give 
It  notice  Qt  tbe  loss,  and  made  that  Issue  In 
this  case  wholly  immaterial."  The  court 
does  not  Intend  what  It  then  says  to  an- 
nounce any  new  or  advanced  doctrine,  or  to 
make  a  precedent.  On  tbe  contraryt  it  says 
that  the  principle  it  announces  Is  one  in 
which  "all  the  authorities  agree,"  and  among 
the  numerous  cases  referred  to  as  announcing 
the  same  doctrine  is  Plillllpe  v.  Insoranee  Co., 
14  Mo.  221.  Tbe  Nehradoi  court  was  dealing 
with  a  case  In  which  the  plaintiffs  In  their 
petition  had  stated  that  they  had  given  tba 
notice  required.  The  answer  of  ttie  defend- 
ant la  not  copied  In  full  In  the  opinion,  and 
therefore  we  may  be  excused  If  we  mistake 
ita  purport;  but  we  gather,  from  what  la 
said  of  It,  that  It  denied  all  the  allegations 
of  the  petition,  and  advanced  the  adBrmatlve 
plea  that  the  i^alntlffs,  In  vlohitton  of  the 
terms  of  the  inllcy,  had  placed  a  mortgage  on 
tbe  property  Insured.  The  court  aald  that 
the  evidence  showed  that  whilst  tiie  pUda- 
tlffa  themselvea  had  not  given  the  defendant 


notice,  yet  the  dtfendant  had  actual  knowl- 
edge of  the  fire  through,  its  agent,  who  was 
himself  at  the  fire,  and  who  gave  Immediate 
notice  of  It  to  dtfendant  Then  the  court 
goes  on  to  Judge  the  answer  of  the  defendant 
under  the  rules  of  pleading,  and  says:  "This 
defense,  set  up  in  tbe  answer  of  the  insur- 
ance company,  was,  in  effect,  a  plea  of  con- 
fession and  avoidance.  It  In  effect  admitted 
the  execution  and  delivery  of  the  policy,  tbe 
receipt  of  the  premiums,  the  destruction  of 
the  Insured  property  by  fire,  and  the  receipt 
by  it  of  notice  of  Uie  fire.  This  defense  that 
the  policy  iras  not  In  force  at  t^e  time  the 
loss  occurred  is  utterly  inconsistent  with  the 
defense  of  want  of  notice  of  the  loss."  Thus 
we  see  that  the  court,  att&t  finding  that  tiie 
defendant  had  actual  notice  of  tbe  fire,  dis- 
poses of  the  case  on  an  interpretation  of  the 
pleadings,  and  under  that  Interpretation  it 
holds  that,  not  only  ma  the  fiict  of  notice 
admitted,  but  all  the  other  affirmative  state- 
ments in  tile  petition  were  likewise  admitted, 
and  the  case  was  reduced  alone  to  the  ques- 
tion of  the  mortgage.  We  infer,  llierefore, 
that  under  the  rulra  of  pleading  In  that  state, 
if  a  plaintiff  sues  an  Insurance  company,  al- 
leging to  his  petition  that  the  defendant  Is- 
sued the  fire  policy,  that  the  goods  were  de- 
stroyed by  fire,  and  other  allegations  neces- 
sary to  make  out  his  case,  and  if  the  truth 
was  that  the  defendant  had  not  Issued  the 
policy,  and  that  the  goods  had  not  been  de- 
stroyed by  fire,  and,  besides  that,  that  after 
tbe  date  of  the  alleged  tasuance  of  the  policy 
the  plaintiff  had  put  a  mortgage  on  the  prop- 
Mty,  the  defendant  could  not,  after  denying 
the  auctions  of  the  petititm,  plead  affirma- 
tively that  the  plaintiff  bad  mortgaged  the 
property,  without  being  hereby  adjudged  to 
have  confessed  that  it  Issued  <tfae  policy  and 
that  tiie  goods  were  destroyed  by  fire.  We 
have  no  doubt  tiw  Nebraska  court  correctiy 
construed  Its  own  statute;  trat  the  rules  of 
pleading  are  not  entirely  uniform  In  all  the 
states,  not  so  even  In  those  states  havli^ 
Codes  of  Civil  Procedure  of  the  same  general 
nature.  Under  our  system  a  defendant  In 
his  anawn  may  avail  himself  of  as  many  de- 
fenses as  he  may  have,  provided  they  be  not 
Inconsistent;  that  Is.  provided  the  proof  of 
one  does  not  disprove  another.  And,  even 
when  he  pleads  Inconsistent  defemes.  nei- 
ther his  adversary  nor  tbe  court  can  choose 
for  him  which  he  will  abandon.  He  is  en- 
titled to  make  the  electitm.  There  are  no 
rules  of  pleading  applicable  to  an  insurance 
company  not  applicable  to  other  defendanta. 
Under  the  rules  of  pleading  In  this  state,  in 
tbe  case  just  supposed,  the  defendant  would 
be  allowed  the  benefit  of  both  of  Ite  denials 
and  Ite  affirmative  defense.  If  a  life  insur- 
ance company  is  sued  in  Missouri  on  a  policy 
alleged  to  have  been  issued  by  it  and  if  it  la 
true  that  the  company  did  not  issue  the 
policy,  and  true  that  the  man  died  of  a  cause 
not  covered  by  the  alleged  policy,  and  true 
that  the  notice  and  proof  of  loss  required  by 
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tho  supposed  policy  wve  aot  gtren,  tbem  It 
nothing  In  onr  Code  of  OirU  Piocediire  re- 
lating to  pleading  that  forbids  tbe  company 
In  sucb  case  aTalUng  itself  oC  all  tbne  of 
those  defenses. 

We  have  devoted  so  nmcb  qpsce  to  tbii 
Xebraska  case,  becanse  tbe  learned  counsel 
tor  appellant  rely  vitb  eameatneas  upon  It 
To  tbe  same  effect  is  tbe  later  case  in  that 
court  Omaba  Fire  Ins.  Oo.  t.  HlldebninfL 
64  Neb.  306,  74  N.  W.  680.  In  that  case 
there  seems  to  hfcre  been  a  general  denial, 
and  a  plea  that  the  insured  m^perty  was 
vacant  and  unoccupied  at  the  time  it  was 
destroyed;  and  the  court  said  tliat  tiiat  plea 
"rendered  It  unnecessary  for  tbe  insured  to 
prove  tbe  aUegatton  of  her  petition  that  prior 
to  tbe  bringing  of  the  suit  she  had  for- 
nlsbed  the  insurer  with  proof  ot  loss." 

The  foregoing  are  not  all  tbe  cases  wbicb 
the  learning  and  industry  of  counsel  Iwve  en- 
abled them  to  bring  to  our  assistance;  bnt 
tbey  are  tbe  ones  chiefly  relied  on  tor  ttie 
proposition  of  appellant,  and  they  give  more 
countenance  to  it  than  any  otlwrs  to  wtaifdi 
onr  attentitm  has  been  called.  After  a  care- 
ful study  of  those  cases  we  are  cqpviuced 
that  it  was  not  tbe  Intention  of  the  courts  to 
say  more  than  that.  If  tbe  tosnrance  otnnpany, 
b^ore  tbe  time  for  fumlsbing  isoofs  of  loss 
expired,  denied  its  llabilUy,  and  let  the  pol- 
icy hinder  know  that  it  had  lest^ved  not  to 
pay  flie  claim,  tbe  latter  was  ucmed  from 
offering  tbe  proofs,  and  tbat  if,  after  that 
time,  tbe  oon^nny  did  anything  in  Ito  deal- 
ing with  the  insured  which  sliowed  an  in- 
tention on  its  part  to  waive  tbe  defense  of 
failure  of  notice  and  iweflmlnary  iffoofB,  It 
will  be  adjudged  to  have  done  so.  Tbe  last 
New  TOTb  case  above  dted  (ArmstroDg  v. 
Insurance  Co..  ^  N.  X.  66(K  2»  N.  B.  901), 
after  reviewing  a  large  number  of  cases, 
reaiihed  tbe  condnsion  that  tbe  tnsnrance 
con^iany  was  neither  estopped  to  doxy  that 
the  proofs  wwe  furnished,  nor  to  be  adjudged 
as  having  waived  that  defease  by  pleading 
ito  noBlIabUlty  vnder  the  terms  at  the  pol- 
icy. The  conrt  said  0oe.  ctt  667,  180  N. 
page  983.  28  N.  &):  "It  nMds  no  argument 
to  abow  tbat  It  was  justified  In  standing  upon 
Its  legal  righto  and  assertiiig  them  in  the  or* 
dinary  way  and  at  the  iwoper  ttsse,  so  loag 
as  in  dotag  so  It  did  not  mlstead  the  plalntlfl 
to  his  own  bam.  It  bad  tlw  xigM  to  base 
ito  doCone  to  any  elalm  OMd*  upon  it  op* 
on  tbe  vtolatlon  prior  to  tbe  Are  of  aiv  ot 
tbe  piovlsi«Ba  of  tbe  eratcact,  and  to  re- 
qnije  per&Kiaanee  by  the  assured  after  tbe 
are  of  those  condUtaM  v^<A  be  bad  em- 
ttaeted  to  pwflonn,  and  which  wese  esBential 
to  bis  came  «t  neHoa  and  preUMlnary  to  tbe 
asaertloii  ef  aay  dala  upon  tbe  pslley.  And. 
in  demandinc  strict  com^tHBOB  wia  saeii 
condition  it  il4  net  walv*  any  of  ifli  ri^tto 
nader  tb»  cwtraet"  We  thtok  ttiat  florcso*- 
ly  ozmessea  tbe  law,  sad  If,  ttoMfon^  fm 
tbe  case  at  bar,  tbe  failwe  to  give  aotloa 
and  make  proolb  waa  fataA  to  tin  i laAitM*a 


right  of  recovery,  Uie  defendant  woniti  not 
bav«  waived  that  defense  Isy  pleading.  If 
It  had  80  pleaded  facte  dwwlng  Oat  tbe  In- 
sured died  of  a  cause  not  covered  by  Iht 
poUcy,  and  also  userted  to  tbe  same  answer 
tiie  defense  of  fttlhire  of  tbe  plaintiff  to  cive 
the  notice  or  main  tlie  i»oofs. 

2.  This  cowduslon  brings  us  back  to  a  re- 
examtoation  of  tin  defendant's  answer  to 
this  case,  wblcb  tiins  far  we  have  treated 
as  if  it  CMitelned  statementa  of  facta  gtdng 
to  abow  tbat  tiw  insured  died  of  a  cause  nm 
covered  by  ttie  policy.  We  have  treated  it  to 
tbat  light  beCMue  counsel  <»  both  sides 
have  so  treated  it  and  beeane  it  is  only  la 
that  U^t  tbat  the  qnesti<»a  of  eeton^  and 
watvor  as  above  dlacnsasd  have  any  ai^lea- 
tion.  But  that  is  not  our  Judgment  of  this 
answer.  Tbe  answer  admlta  the  lasaanoe 
of  tlis  PoUey,  tbat  it  was  in  full  flam  at  the 
date  of  tbe  death  of  tbe  insured,  and  thai 
"denies  eauitk  and  every  other  allegatian  in 
Mid  pctitien  not  liertiinafter  spedflcally  ad- 
mitted." That  denial  aniounto  to  netMag. 
It  la  neither  the  general  nor  the  sitedal  de- 
nial whidi  onr  stetote  calls  fisr.  Long  v.  I^in^ 
79  BCo.  044;  Snyder  v.  SVee,  114  Mo.  883; 
21  8.  W.  847;  Tonng  t.  SehoOeld,  132  Ma 
660.  84  &  W.  4ai; '  V.  BenningtiHB.  13B 
Ma  8S2,  as  8.  W.  80&  Tte  defense^  there- 
fora  resta  upon  what  ftrttows  after  that  to 
tbe  answer,  wblcb  Is  that  the  tasmed  *Wd 
not  die  of  any  bodily  Injuries  rastolned 
through  any  external,  vitdent  or  accidental 
means,  bn^  upon  the  eentrary,  died  tnm  tbe 
result  of  a  medldne  commonly  eslled  'mor 
phdne,'  totootlonally  and  knowingly  tAkm  by 
said  deceased  without  expoedng  er  intend- 
ing the  same  should  produce  deattu*'  Tbe 
first  part  of  that  sentence  evpressea  a  mere 
coadnalon;  the  latter  part  stetes  the  fsets 
from  wUcb  the  conduslon  to  drawn.  The 
sentenoe,  taken  as  a  whole,  means  that  to 
the  tqdulon  ot  tbo  pleader  death  caused  in 
tiie  manner  there  stated  is  not  an  aoddenlal 
death  wlttiln  tiie  raeaniBg  at  the  poUcgr.  Tbe 
answer  stotea  Oe  fhcto  subetantlally  as  the 
petition  stetes  tiiem,  bnt  from  the  same  flaete 
dcaws  a  diflmnt  eBnetosioa.  Tbe  eenrt  win 
take  tbe  facte  aa  stated,  but  wiM  dnw  Ito 
own  eoucluaian. 

In  paragraph  1  ef  the  epliion  hi  tUs  case 
dellv«sed  in  DiTiakn  Na  1,  la  wUdi  we  an 
ooaeur.  Jndgo  MARBHATJ,  diowa*  bf  rea- 
son and  avtborlty,  ttat  deafli  caused  la  tbe 
mannw  stated  In  the  pleadlB0i  1*  the  reaoH 
irf  "fflrtvrnal,  vloleDt,  and  acddeatal  BeanT* 
withhi  the  maantag  af  the  poHey.  The  only 
pfnrpoea  at  the  aotlee  called  fiw  by  fhe  policy 
was  to  pot  ttie  dufeadaat  m  tte  taqahy. 
But  when  the  deHBadaat  csans  Mo  esnrt 
Mi  Aowa  ^  Ito  aavmr  tbat  ft  knows  at 
■mefc  shout  the  facta  aa  the  ftaliUWf  deeit 
■■d  agreea  wttb  the  ptalntur  as  to  ft»  fsela 
we  OM  bovnft  Is  eoodaalTriy  piesuan  ttat 
Ithad  aotloB  to  d«a  tima  This  iwiunpttoa 
is  aot  ss  a  finding  sC  the  ftMC  team  tha  evt- 
doMet  which  in  lbrvnviMa<4e  the 
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aa  ft  Jadgment  upon  the  answer,  which  is 
the  province  of  the  conrt.  In  all  the  cases 
above  discoseed,  in  which  the  terms  of  the 
poitciea  in  retard  to  the  notice  and  proofs  of 
loss  are  given.  It  Is  stipulated  that  the  failure 
to  give  such  notice  and  fuml^  such  proof 
should  operate  aa  a  forfeiture  of  all  claims 
under  the  policy;  but  In  the  case  at  bar 
there  is  no  such  penalty  ^edfled  in  the 
policy  and  none  such  is  pleaded.  The  an- 
swer goes  as  far  as  the  poUcy  Juatifles  the 
pleader  In  going,  which  is  to  state  that  the 
policy  was  Issued  on  the  express  condition 
that  Immediate  notice  of  the  death  should 
be  given,  and  proofs  furalshed  as  soon  as 
the  drcumstances  of  the  case  permitted,  and 
that  the  plaiuUCf  had  wholly  failed  to  com- 
ply with  that  condition.  In  discussing  a 
similar  clause  in  a  policy  the  Supreme  Court 
of  Nebraslut  has  said:  "There  Is  no  foi'fei- 
ture  expressly  provided  for,  and  we  are  not 
authorlEed  to  supply  one  by  construction." 
N.  Assurance  Co.  v.  Hanna.  60  Neb.  2fi,  82 
N.  W.  07,  citing  Rhelms  v.  Insurance  Co.,  38 
W.  Va.  672,  20  S.  B,  670;  Tnbbs  v.  Ins.  Co., 
84  Mich.  &4S,  4S  N.  W.  296;  Steele  T.  Ins. 
Co.,  83  Mich.  81,  53  N.  W.  514.  18  L.  R.  A, 
85,  which  are  to  the  same  effect  In  13  A. 
A  E.  Ency.  L.  (2d  Ed.)  p.  828,  it  li  said: 
"And  If  no  forfeiture  Is  provided  for  in  ease 
of  failure  to  furnish  proofs,  forfeiture  being 
irtlpulated  in  case  of  breach  of  other  require- 
ments, or  furnishing  of  the  proofs  in  the  spec- 
ified time  is  not  expressly  SMde  a  condition 
precedent  to  recovery,  the  great  majority  at 
recent  decisions  hold  that  the  effect  of  the 
failure  to  furnish  them  Is  merely  to  post- 
pone  the  time  of  payment  to  tlie  specified 
tlsae  after  they  are  furnished."  And  the 
same  law  writer  coes  on  to  say  that  If  no 
time  is  speclfled,  or  If  the  notice  Is  required 
to  be  given  and  the  proofs  fnrulBhed  Imme- 
diately, it  meaoH  within  a  reasonable  time, 
with  d«B  dUigence.   Id.  p.  880. 

Thus  it  appears  that  the  courts  draw  a  dis- 
tinctlon  be!tween  poUciea  wUdi  call  tot  the 
iHitiee  ^  Amth  aad  pnoCs  of  loss,  and  stip- 
nlato  tint  a  faUnne  to  give  neb  notice  or 
foraish  BDch  pseof  shall  work  a  forfeiture 
W  the  iDsa ranee,  and  poUdes  which  call  for 
nch  Botlee  tad  ptoofSr  bnt  make  no  stlpn- 
latian  m  to  the  eoBseqiMBce  of  liailnre  to 
eoiqplr  with  aoA  esU;  and,  wUIst  tke  courts 
ftr*  powerless  to  striJge  out  the  forfeiture 
feature  in  those  contracts  In  which  Ike  par- 
ttos  ban  saw  fit  to  Insert  It,  tiiey  are  eqnal- 
iy  poiweriesa  to  tnaeot  aoeh  a  featsse  when 
the  yarttos  ksre  mot  seen  fit  to  de  so.  Where 
no  torfflttnre  to  prescribed  in  the  eoDCraet. 
the  eonrt  should  have  regard  to  tlw  oonse- 
qnmoe  that  mnilto  front  the  talhire  to  give 
tlie  nottos  as  sIwwb  liy  the  facts  In  tfte  case, 
and,  it  it  appeoss  that  tb»  poivose  Dor  which 
the  notice  and  proofs  w>cre  required  has  real- 
ly been  aocompUshed,  tbe  plalntifls  BhsaU 
not  he  precluded.  In  the  first  Nebrasim  case 
abavs  aefcsrcd  to  that  court  with  reason  anA 
Justice  said  that  the  faUim  of  tin  ptaUntlff 


to  give  the  notice  was  Immaterial,  "since  it 
appears  that  the  company  had  actual  knowl- 
edge of  the  loss  through  its  ageuto  and  acted 
on  that  knowledge."  That  was  the  case 
where  tbe  agent  of  the  company  was  present 
at  the  flre  and  made  a  report  of  it,  though 
the  plaintiff  failed  to  do  so.  In  the  case  at 
bar  the  defendant  by  Its  answer  shows  tiiat 
the  purpose  for  which  tbe  notice  was  re- 
quired has  been  accomplished,  and,  as  It  was 
not  stipulated  In  the  contract  that  a  forfei- 
ture should  result  from  a  failure  to  give  the 
notice,  the  failure  in  that  respect  was  im- 
material, and  It  fumlsboB  no  defense  to  the 
plalntlCf's  suit.  The  plaintifTs  cause  of  ac- 
tion being  otherwise  admitted,  the  motion 
for  a  Judgment  notwithstanding  the  verdict 
should  have  been  sustained. 

The  judgment  is  therefore  reversed,  and 
tbe  cause  remsnded  to  the  circuit  court,  with 
directions  to  sustain  the  plaintllTa  motion 
for  a  judgment  notwlthstandlag  the  verdict 
and  enter  Judgment  accordingty. 

BRACE,  GANTT,  and  FOX.  JJ.,  concur. 
ROBIXSON.  G.  J.,  ooncnrs  in  paragraph  1  of 
this  opinion,  and  dissents  from  paragraph  3. 
MARflHATJ.  and  BURGESS.  JJ..  dissent 
from  paragraph  1,  and  concur  In  paragraph 
2  and  In  the  result. 


ABTH17B  FBITSCH  FOtTNDRT  ft  HA- 
OHINE CO.  V.  GOODWIN  MFG.  CO. 
{Court  of  Appeals  at  St  Lenis,  Mo.  Decembw. 
1902.) 

AFPBAL-MOTION  TO  DISUISS-NOnCB-GOURT 
-      OF  AFF&ALS  RUU3— WAIVER. 

1.  The  written  notice  of  motion  to  dismiss  an 
appeal  for  failure  to  prosecute  the  same,  re- 
quired br  Court  at  Appeals  Practice  Rule  21, 
may  be  waived,  and  uiiB  motion  submitted  on 
consent  of  parties,  without  service  thereot 

.Appeal  mm  St  Louis  Circuit  Court;  Wai^ 
iricfc  Hough,  Judge. 

Action  by  the  Arthiff  Fritsch  Fomdry  ft 
Machine  Company  against  the  Goodwin  Maa- 
nfhctarlng  C«npany.  From  a  Jot^ment  to 
CaTor  of  defendant,  plaintiff  aneaJs.  Dto- 
mtosed. 

A.  N.  Edwards  and  Geo.  L.  Edwards,  for 
appellant.  E.  S.  ft  D.  G.  Robert,  for  respond- 
ent 

PER  CURIAM.  D^endant  has  moved  for 
an  affirmance  of  a  Ju^ment  of  tbe  <tmit 
eeurt  In  the  city  of  St  Louis  on  a  certtteato. 
pursuant  to  section  S13,  Rev,  fit  1808,  show- 
lag  tbat  a  Judgmmt  was  rendered  by  that 
coort  Febroary  11,  1902.  for  defendant  In 
this  cause,  and  tbat  an  appeal  was  granted 
to  the  St  Louis  Court  of  Appeals  March  21, 
U02.  No  steps  appear  to  have  heen  taken 
to  prosecnte  the  appeal.  Tbe  twearty-teorth 
xwle  of  pcaetlce  oC  thte  court  requires  a  writ- 
tea  aotiee  of  sock  a  motioai,  as  prallmteary 
to  any  acCton  HMtvon  Iqr  Uia  coaek;  bat  to 
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this  instance  counsel  of  record  for  appellant 
baa  appeared  at  the  bar,  on  tbe  submission 
at  the  motion,  and  waived  other  service  there- 
of, and  consented  to  the  dismissal  of  the  ap- 
peal. The  required  potlce  may  be  so  waived, 
and  accordingly  the  appeal  Is  dismisaed  at 
the  cost  of  the  appellant  All  the  Judges  eon* 
currlns> 


MEYERS  et  al.  v.  SCHOOL  DIST.  NO. 
2,  TP.  29,  RANGE  13,  et  al. 
(Court  of  Appeals  at  St.  Louis,  Mo.   March  4, 
1901.) 

SCHOOLS  AND  SCHOOL  DISTRICTS-ORaANIZA- 
TION— OBLITERATION  OP  DIBTRICT— APPEAL 
-OBJECTIONS  TO  EVIDBNCS— REVIEW. 

1.  Aq  objection  that  the  testimony  of  a  wit- 
ness was  incompetent,  as  secondary  evidence, 
cannot  be  first  made  on  appeal. 

2.  Under  Rev.  St.  1899,  §  9742  authorizing 
tbe  formation  of  a  new  school  district,  com- 
posed of  two  or  more  entire  districts,  or  parts 
of  two  or  more  districts,  or  to  divide  one  dis- 
trict to  form  two,  or  to  change  the  boundary 
lines  of  two  or  more  districts,  the  voters  of 
three  existing  districts  may  form  two  new 
districts  by  dividing  and  obliterating  one  of 
them. 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  Riley,  Judge. 

Suit  by  W.  B.  Meyers  and  others  against 
School  Districts  Nob.  2  and  3,  township  29, 
range  13  east,  in  Scott  county,  Mo.  From  a 
Judgment  in  favw  of  defendants,  plalntlfTs 
appeal.  Affirmed. 

Albert  De  Beign,  for  appellante.  M.  Ar- 
nold and  J.  J.  Bussell,  for  respondentB. 

BI^\ND,  P.  J.  This  Is  an  injunction  suit 
for  the  purpose  of  preventing  School  Ulstrlcts 
Nob.  2  and  3,  township  2Si,  range  18  east.  In 
Scott  county,  from  absorbing  School  District 
No.  4  In  the  same  township  by  dividing  Its 
territory  between  them.  The  ^alntUEei'  peti- 
tion states  that  all  three  of  these  dlstrlcto  wwe 
dniy  oi^nlzed,  and  that  at  an  election  held 
at  tbe  annnal  sdiool  meetlns  of  District  No. 
4  on  the  3d  day  of  April,  1900,  a  propofdtlon 
to  divide  said  district  into  two  parts,  and 
add  one  part  to  the  adjoining  district,  No. 
2,  and  the  other  part  to  District  No.  3,  was 
carried  by  a  majority  vote,  and  that  on  said 
date  at  tbe  said  annual  meeting  In  said  Dis- 
tricts Nos.  2  and  8  tbe  proposltitHUi  were 
carried  by  majority  vote  tn  eadi  of  said  dis- 
tricts to  receive  and  annex  the  twritory  of 
district  No.  4.  The  above  Is,  In  brief,  the 
substance  of  the  material  allegations.  Tbe 
defendants.  In  their  answer,  admit  that  all 
of  Dlatrlcts  Nos.  2,  8,  and  4  were  regularly 
oi^nlSed,  and  admit  that  a  proposition  was 
submitted  to  the  annual  meetings  to  divide 
District  No.  4  by  changing  the  boundary  line 
ot  Districts  Nob.  2  and  8.  and  giving  part  of 
District  No.  4  to  each  ot  tbe  others,  and  thus 
consuming  all  of  said  District  No.  4,  and 
that,  proper  and  legal  notices  having  been 
gtven  as  required  by  law,  the  proposition  to 
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divide  said  District  No.  4,  and  to  change  the 
boundary  lines  of  said  Districts  Nos.  2  and 
3,  waB  carried  by  a  majority  vote  at  those 
voting  at  each  and  alt  of  said  meetings  in 
all  of  said  districts,  and  that  more  than  15 
days  before  the  said  annual  meetings  a  pe- 
tition signed  by  more  than  10  qaallfied  voters 
of  each  of  said  school  districts  was  pre- 
sented to  the  clerk  of  each  of  said  dis- 
tricts affected  by  the  proposed  change  of 
boundary  line,  said  petition  ssklng  tot  said 
change;  and  each  of  the  clerks  of  said  dis- 
tricts gave  more  than  IS  days*  notice  of  the 
proposed  change  of  boundary  line  by  posters 
In  each  of  said  three  districts,  and  written 
notices  In  five  public  places  In  each  of  said 
districts,  and  the  proposition  was  decided  and 
carried  by  a  majority  vote^  in  each  and  all 
of  said  districts  by  tbe  qualified  voters  pres- 
ent and  voting.  The  defendant  deny  that 
I  the  cliange  leaves  any  district  with  less  than 
;  20  pupils  of  school  age.  and  deny  that  It  was 
I  to  encroach  upon  any  district  simply  for  tbe 
I  acquisition  of  territory,  but  was  in  good  faith, 
believing  it  to  be  for  the  best  interest  of  the 
people  and  taxpayers  of  all  the  districts  af- 
fected, (or  the  reason  that  District  Na  4 
has  not  maintained  a  successful  school  In 
the  past,  having  had  an  average  attendance 
of  less  than  five  pupils,  but  that  good  schools 
have  been  and  will  be  maintained  In  Dis- 
tricts Nob.  2  and  8.  to  which  said  district  la 
now  attached,  and  that  the  educational  fa- 
cilities furnished  the  children  will  be  better 
than  before,  with  less  expense  to  the  tax- 
payers. Defendants  also  filed  their  motion 
to  dissolve  the  temporary  writ  of  Injunction 
for  the  reasons  alleged  In  the  answer.  No 
replication  was  filed.  On  motion  to  dissolve 
the  temporary  injunction  which  had  been 
granted,  a  hearing  was  had  before  the  court 
The  motion  was  sustained,  dlsaolvInK  the 
temporary  restraining  order,  and  plalntifltf 
bin  was  dlsiQlBsed.    Plaintifl^s  appealed. 

It  is  admitted  by  the  pleadings  that  tbe 
proposition  to  absorb  all  of  District  Na  4. 
by  diyldiD£  It  between  Districts  Nos.  2  and 

3,  was  carried  In  all  three  of  the  districts  by 
a  majority  vote  <ast  at  the  annnal  April 
election.  It  was  proven  by  the  evidence  of 
Moore,  a  director  and  clerk  of  District  Na 

4,  that  all  the  steps  required  by  statute  to 
be  taken  in  reiQ>ect  to  voting  on  the  proposi- 
tion were  taken  before  the  election  was  held. 
Appellant  objects  to  the  testimony  of  Moore 
because  It  was  secondary  evidence^  He  made 
no  such  objection  on  the  trial,  and  cannot  for 
the  first  time  make  it  h^e.  No  irr^snlartty 
Is  charged  either  in  the  steps  taken  leading 
np  to  the  election,  or  in  the  conduct  <a  the 
election  itself.  The  only  question  In  the  case, 
as  presented  by  the  record,  is  whether,  ander 
the  statute  (section  9742.  Rev.  St  1889).  It 
was  competent  for  Organized  Districts  Noa.  1 
and  8  to  absorb  Organized  District  No.  4. 
Tbls  question  Is  answered  in  the  affinuatlTC 
by  the  case  of  State  ex  rel.  v.  HU,  lfi2  Mo., 
lOC.  dt  212,  243,  53  a  W.  1062. 

The  Judgment  Is  afllrmed.  All  concur. 
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EOLLIDAT-KLOTZ  LAND  ft  LUMBBB 
GO.  T.  MARKHAM  et  al. 
(Court  of  Appeab  at  St  Louis,  Mo.  March  4, 

1901.) 

EEAL  ACTIONS-TRESPASS— CUTTING  TIMBER— 
ADVERSS  POSSESSION  —  ISSUBS  —  QUESTIONS 
POB  JURY— INBTRVUnONS-HARMLBSB  SB- 
BOK. 

1.  Where,  In  an  action  for  Injur;  to  p08se&- 
BioD  of  land,  both  parties  claimed  title  under 
deeds  from  different  Morces,  and  defendant 
cUimed  adverso  poaseasiMi,  the  suhmiaaion  of 
tiie  question  of  ocMtendant's  advem  possession 
only  to  the  jury  constituted  a  construction  and 
interpretation  of  the  deeds  by  the  court,  and  a 
finding  that  plaintiff  had  the  better  paper  titls 
to  ^e  land. 

2.  Where  the  court  snfficlently  defined  adTerae 
possession  in  an  instruction  giTen,  it  was  not 
error  to  refuae  ■  requested  instmctieo  od  mcli 
subject. 

3.  Where  the  court  properly  defined  adverse 
possession,  and  charged  that  actual  possession 
of  the  land  with  the  claim  and  exercise  of 
rights  of  ownership  would  entitle  defendant  to  a 
verdict,  defendant  was  not  prejudiced  b^  an  In- 
struction that  the  jury  should  not  consider  the 
fact  that  defendant,  under  color  of  title,  went 
OD  the  land  to  cut  timber,  as  eTidence  of  ad- 
verse posBcasloD  00  his  part,  the  jury  being 
presumed  to  be  capable  of  dlstiDgnisbing  be- 
tween mere  entry  to  cut  timber  and  facts  show- 
ing actual  possession  with  the  claim  and  exer- 
cise of  rights  of  ownership. 

Appeal  from  Circuit  Court.  Wayne  County; 
Frank  R.  Dearing,  Judge. 

Action  by  Holllday-Klotz  Land  &  Lumber 
Com[uiny  against  one  Markbam  and  another. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Affirmed. 

Ttae  court  gave  of  ita  own  motion  the  fol- 
lowing Instructions:  "No.  1.  That  If  yon  be- 
lieve and  find  from  the  evidence  in  the  case 
that  the  defendants,  some  time  In  the  years 
1887  and  1S98,  entered  In  and  upon  tbe  south- 
east quarter  and  southwest  quarter  of  sec- 
tion 29,  township  27.  range  4  east,  and  tbe 
northeast  (laatter  of  ttae  northeast  quarter 
of  section  81,  township  27,  range  4  east,  and 
cut  and  carried  away  timber  from  tbe  lands, 
your  verdict  should  be  fw  the  phdntifl,  and 
you  should  assess  his  damages  at  such  sum 
ns  yon  may  find  from  the  evidence  the  tim- 
ber BO  taken  was  reasonably  worth  at  the 
time  It  was  taken,  not  to  exceed  the  sum  of 
two  thousand  dollars,  unless  yon  should  fur- 
ther find  that  at  the  time  the  timber  was  so 
taken  the  defendants  were  In  the  actual  pos- 
session and  occupancy  of  said  land  claiming 
same  advcrgely  to  tbe  platntitF.  No.  2,  You 
are  farther  instructed  that  if  you  believe  and 
find  from  tbe  evidence  that  at  the  time  the 
timber  was  so  taken  the  defendants,  by 
themselves  or  their  tenants,  were  in  the  ac- 
tual possession  of  tbe  said  lands,  claiming 
and  nerclslng  the  rights  of  ownership  over 
tbe  same,  your  verdict  should  be  for  the  de- 
fendants." And  at  the  request  of  the  plaintiff 
tbe  following  inatmctlon:  "No.  8.  The  court 
Instructs  the  Jury  that  If  you  find  from  the 
evidence  that  tbe  defendants,  after  the  deed 
Introduced  In  evidence  by  tbe  defendants 
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was  made  by  tbe  Wayne  County  Land  &  In- 
vestment Company  to  Markbam,  ^mply  went 
upon  the  lands  described  in  said  deed  for  tbe 
purpose  of  cutting  and  removing  timber 
from  such  lands,  then  such  acts  of  defend- 
ants do  not  constitute  such  possession  of  the 
lands  as  will  defeat  plaintiff's  action."  It 
refused  the  following  instruction,  requested  by 
the  defendants:  "No.  4.  The  court  instructs 
the  Jury  ttiat  the  quitclaim  deed  from  tbe 
Wayne  County  Land  &  Investment  Company 
to  Jeff  Markbam,  one  of  tbe  defendants  Id 
this  case,  embracing  the  land  In  dispute,  is 
sufficient  to  constitute  color  of  title  In  de- 
fendants; and  you  are  further  instructed 
that  If  you  find  from  the  evidence  tiiat  de- 
fendants, after  obtaining  said  deed,  entered 
Into  actual,  continuous,  visible  possession  of 
said  lands,  and  so  remained  In  possession 
thereof  until  the  institutloD  of  the  plaintiff's 
action  herein  claiming  the  same  adversely  to 
the  plaintiff,  and  that  the  said  timber  and 
trees  were  by  the  defendants  cut  down  and 
removed  from  tbe  said  lands  by  the  defend- 
ants when  tUey  were  thus  in  the  possession 
of  tbe  said  lands,  then  you  will  And  the  is- 
sues for  the  defendant." 

M.  R.  Smith,  for  appellants.  James 
Green,  for  respondent 

BOND,  J.  1.  PlalntlfTs  action  was  for  In- 
jury to  possession  of  land.  It  could  be  sus- 
tained, therefore,  only  on  one  two  theories: 
First,  that  plaintiff  was  in  the  actual  posses- 
sion of  the  land  when  the  trespass  was  com- 
mitted; second,  that  the  land  was  not  In  the 
actual  possession  of  any  one,  but  was  in  the 
constructive  possession  of  plaintiff  as  the 
rightful  owner.  Hampton  v.  Massey,  S8  Mo. 
App.  SOI;  Brown  v.  Hartzell,  87  Mo.,  loc  clt 
668,  and  cas«i  cited;  Harris  v.  Sconce,  Off 
Mo.  App.,  loc  clt  847.  In  the  case  at  bar 
plaintiff  did  not  claim  actual  possession; 
hence  it  if&a  necessary  to  show  that  it  (plain- 
tiff) had  title  to  the  land,  and  the  constructive 
possession  which  the  law  attaches.  In  the  ab- 
sence of  adverse  possession,  to  the  holder 
of  the  legal  title.  To  snstain  this  theory, 
plaintiff  attempts  to  deraign  title  by  a  chain 
of  conveyances  ending  In  deeds  to  it  purport- 
ing to  convey  the  land.  The  defendants  also 
gave  evidence  of  a  conveyance  of  the  land 
to  one  of  them,  not  emanating  from  any  of 
the  grantors  of  plaintiff  or  from  the  govern- 
ment, but  which  furnished  color  of  title  un- 
der whlcb  defendants'  evidence  tends  to- 
show  they  were  In  the  adverse  possession 
of  the  land  when  they  cut  and  removed  tbe 
timber  thereon.  Upon  tbe  Issues  thus  pre- 
sented the  trial  comt  should  have  determined 
the  question  of  title  in  plaintiff  under  the 
deeds  to  It;  and.  If  this  was  resolved  in  the 
affirmative,  should  then  have  submitted  to- 
the  jury  the  single  issue  of  adverse  possee- 
sion  by  defendants  at  the  time  of  the  all^nd 
trespass.  The  Instructions  of  the  court,  while 
not  formally  expressing  its  opinion  as  to  the- 
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title  to  the  land,  b'ld  the  same  thing.  In  ef- 
fect, by  referring  to  the  jury  only  ttie  Inue 
as  to  adverse  possesSi'on-  Hence  there  Is  no 
merit  In  the  contention  that  the  conrt  failed 
to  exercise  Its  prerogatl^  e  of  determining  the 
legal  effect  of  the  deeds  adduced  as  plain- 
tiff's muniment  of  title.  If  the  deeds  In  qaea- 
flon  operated  to  vest  the  title  to  the  land  hi 
plaintiff.  It  Is  wholly  Immaterial  whether  the 
court  so  Btated  In  Its  Instructions  to  the  Jury, 
or  submitted  to  them  another  Issue,  resting 
solely  npon  the  assumption  that  plaintiff  was 
the  owner  of  the  land.  In  either  case  It  did 
discharge  Its  duty  of  resolving  the  question 
of  title  presented  by  the  written  evidences, 
and  Its  rulings  on  that  point  were  only  open 
to  attack  for  errors  In  construction  and  Inter- 
pretation of  the  deeds  and  other  writings,  as 
to  which  no  opinion  need  be  expressed  mitll 
such  errors  are  pointed  out  for  review. 

2.  It  Is  next  urged  that  the  court  erred  In 
refusing  Instruction  No.  4,  supra,  defining  ad- 
verse possession.  This  point  cannot  t>e  sus- 
tained, for  an  examination  of  Instruction  No. 
2  given  of  the  court's  own  motion  shows  that 
It  embodies  a  sufficient  definition  of  these 
terms  as  applicable  to  the  facts  and  circum- 
stances shown  on  the  trial. 

3.  It  Is  finally  Insisted  that  the  court  erred 
in  giving  instruction  No.  3  at  respondent's  re- 
quest, to  the  effect  that  the  jury  should  not 
consider  the  facts  that  defendants,  under 
color  of  title,  went  upon  the  land  In  dispute 
to  cut  and  remove  timber,  as  evidence  of  ad- 
verse possession  on  their  part.  Such  facts 
clearly  evidenced  a  claim  of  ownership  of  the 
land  covered  by  the  deed  under  which  they 
were  performed.  Adverse  possession,  if  not 
predlcahle  of  these  facts  dlseerpted  from  all 
other  acts  manifesting  permanent  occupancy 
of  the  land  (Cantlln  v.  Holladay-Klotz  Land 
&  Lumber  Co.,  151  Mo.  159,  52  S.  W.  247; 
Sweringen  v.  City  of  St.  Louis,  161  Mo.  348, 
52  S.  W.  346),  was  Inferable  from  such  acts 
of  ownership  In  connection  with,  and  sup- 
plemented by,  other  acts  indicating  a  con* 
tlnuous  and  permanent  possession  of  the 
premlsea  It  would  have  been  entirely  prop- 
er for  the  trial  court  to  have  stated  the  le- 
gal effect  of  the  evidence  on  this  point,  taken 
as  a  whole,  as  to  which  this  court  has  said: 
"Unless  this  is  done,  the  Jnry  are  left  with- 
out proper  guidance  as  to  the  law  govern- 
ing a  special  ground  of  defense  or  right  of 
recovery.  Neither  are  such  dhrectlons  within 
the  rule  prohibiting  the  singling  out  of  par- 
ticular facts  In  the  chain  of  proof.  They  are 
rather  rulings  upon  the  totality  of  the  proof 
offered  to  overthrow  a  defense  or  sustain  a 
right  to  recover."  Stewart  v.  Sparkham,  75 
Mo.  App.,  loc.  clt.  109.  It  may  be  conceded 
that  the  instruction  under  review  is  a  tech- 
nical violation  of  this  rule.  The  question  re- 
mains. Is  it  reversible  error  under  the  facts 
In  this  case?  Unless  It  misled  or  unduly  In- 
fluenced the  Jury,  their  verdict  should  not 
be  disturbed.  Taken  In  connection  wltb  in- 


strnctloD  No.  2,  wber^  the  court  ^td  the 
Jury  that  "actual  possession  of  the  land  «itb 
dalm  and  exercise  of  rights  at  ownershtfT* 
wonld  entitle  defendants  to  a  verdict,  we  do 
not  see  how  the  Jnry  could  have  been  mis- 
led, if  they  were  capable  (and  we  most  as- 
sume they  were)  of  dtatlogulshing  between 
mere  entry  to  cot  and  remove  timber  and 
facts  tending  to  show  actual  possesalon  with 
claim  and  exercise  of  rights  of  ownership. 
And,  If  they  found  the  added  elements  neces- 
sary to  sncfa  possession,  ft  wis  their  duty, 
under  the  Instructions,  to  return  a  verdict  tor 
the  defendants.  Taking  these  Instructions  as 
quallflcatlve  of  each  other  (Linn  v.  MasstTIon 
Bridge  Co.,  78  Mo.  App.,  loc.  clL  118;  Car- 
roll V.  Railway  Co.,  60  Mo.  App^  loa  tit 
46S),  they  should  have  been  read  together 
(Gordon  v.  Burrls,  163  Mo.,  loc.  cit  232.  54 
S.  W.  546).  When  thus  read  as  a  whole,  they 
afforded  no  Just  ground  for  misconception  on 
the  part  of  the  jury. 

A  careful  examination  of  the  record  in  thi;: 
case  satisfies  us  that  the  Judgment  is  for  tht> 
right  party.  It  is  titer^ore  affirmed.  All 
concur. 

Affirmed. 


BABNBST  et  al.  t.  UTTLB  RIVBR.  ItAXP- 

&  LUMBSR  CO.  et  al. 

(Supreme  Court  of  Tennessee.    Not.  20,  1902.) 

ADVBRSB  POSSESSION— SUCCBSSITB  ORANT9- 
POSSBSSION  BT  LAST  GRANTEE— EXTIH. 
QUISHUBNT  OF  ALL  TITLES. 

1.  Primarily  the  title  to  land  is  vested  abea- 
lutely  and  indefeasibly  in  the  state,  and  tiiia 
title,  where  the  land  is  granted  by  the  state 
pursuant  to  statutes  anthorizing  grants,  jmssr^ 
to  the  first  grantee,  leaving  nothii^  to  ba  there- 
after disposed  of,  and  nothmg  upon  whid  a  snb- 
semicnt  grant  can  operate. 

2.  The  first  grant  by  the  state,  like  the  first 
patent  by  the  United  States,  of  part  of  the  pab- 
11c  domain,  carries  the  fee.  and  is  concloFiw, 
rot  only  against  the  state,  but  ail  claiming  un- 
der Junior  grants,  unless  It  is  void  on  its  face, 
and  junior  grantees  take  nothing  by  their  grams. 

S.  Where  the  state  by  grant  has  devested  her- 
self of  title  to  certain  lands,  and  a  person  has 
held  adverse  possession  thereof  for  a  period  of 
seven  years  under  an  assurance  of  title  purport- 
ing to  convey  a  fee,  the  statute  (Act  1819,  e. 
28,  S  1)  takes  away  the  title  of  the  real  owner, 
and  transfers  it,  not  in  form,  but  in  legal  effect, 
to  the  adverse  possessor,  and  thoa  vesta  him  with 
an  absolute  estate  in  fee  simple. 

4.  Where  the  state  made  three  socceasiTe 
grants  of  the  same  lands,  and  after  those  claim- 
ing under  the  grantee  in  the  third  grant  had 
been  in  adverse  possession  for  seven  years  the 
grantees  in  the  second  pant,  the  complaiiancs 
herein,  brought  suit,  claiming  that  such  adverse 
possession  had,  by  extinguishing  the  title  gii>-en 
by  the  first  grant,  vitalized  or  infused  title  into 
their  intermediate  grant,  by  virtue  of  which 
they  have  both  the  right  of  pn^rty  and  rbe 
right  to  the  possession  of  their  lands  as  RKaiost 
the  defendants.  Belt,  that  by  virtue  of  (he  op- 
eration of  Acts  1819,  c.  28,  S  1,  the  effect  of 
the  adverse  holding  by  defendants  was  to  draw 
to  and  vest  in  them  the  attsolute  and  Indefeasi- 
ble title  which  the  first  grantew  zsctived  from 
the  state  under  their  grant* 

Wilkes,  J.,  dissenting 
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Appeal  tnm  Obanwry  Cvnrt,  Sevier  Cotin- 
tji  Jvbn  P.  Smith,  CliaDcellor. 

Suit  by  J.  6.  Earnest  and  others  against 
the  Little  Biro:  Jjand  ft  Lumber  Ck>mpany 
and  otbm.  From  a  decree'of  the  court  of 
chancery  apiwala  in  fovor  of  defendants, 
idalDtiffs  appeal.  Affirmed. 

Lucky,  Sanford  ft  Fowler  and  8.  T.  Lo- 
gan, for  appellants.  Webb  ft  McClnng,  M. 
B.  McMaban,  J.  R.  Penland,  ud  Pickle  ft 
Turner,  for  appellees. 

BEARD,  a  J.  This  Is  an  ejectment  Mil 
flled  to  recover  a  lai^e  body  of  land  lying  In 
Sevier  county.  Sevmil  matters  of  minor 
Importance  were  iwesented  at  ttie  t>ar,  but, 
confessedly,  as  the  case  involves  one  control- 
ling or  determinative  question,  to  avoid  con- 
fusion we  win  state  only  so  much  of  the  rec- 
ord, and  that  In  a  condensed  fmn,  aa  bears 
on  this  question. 

The  state  Issued  three  series  or  classes  of 
Rrants,  which  Interlap  so  as  to  cover  the 
lands  In  controversy,  at  dicrerent  dates  and 
to  different  persons.  Tbe  older  granta  were 
issued  In  the  year  1838  to  grantees  who  are 
not  parties  to  this  suit,  and  who,  so  far  as 
Is  disclosed,  are  not  setting  up  title  under 
their  grants.  Tbe  Intermediate  grants  are 
conterminous,  and  were  Issued  to  the  ancestor 
of  tbe  present  complainants  In  the  year  1841, 
and  tbe  Junior  grants  at  a  still  later  date. 
The  complainants  claim  under  the  Interme- 
diate grants,  and  the  defendants  under  the 
later  grants.  But  In  addition  to  this  claim 
the  defendants  rely  on  the  fact  that  before 
tbe  Institution  of  this  suit  they  had  them- 
selves, and  through  their  privies,  held  contin- 
uous, exclusive,  adverse,  and  peaceable  pos- 
session of  these  lands  within  the  Interlap  of 
these  grants  for  the  full  term  of  seven  years, 
and  under  an  assurance  of  title  purpurLlng 
to  convey  an  estate  In  fee. 

As  against  parties  claiming  under  the 
grant  first  In  the  order  of  Issuance,  It  Is  con- 
ceded that  the  defendants,  by  this  adverse 
holding,  have  obtained  the  superior  title,  but 
tbe  contention  of  complainants  la  that  such 
holding  baa  not  been  operative  against  them; 
to  tbe  contrary,  tbat  tbe  removal  or  extin- 
guisbment,  as  they  say,  of  the  first  grants,  by 
this  adverse  possession,  has  vitalized  or  in- 
fused title  into  their  Interme^ate  grants,  by 
virtue  of  which  tbey  have  both  the  right  of 
property  and  tbe  right  to  tbe  possession  of 
their  land  as  against  defendants.  In  other 
words,  the  def«idante  Insist  that,  under  the 
first  section  of  the  act  of  1819.  tbe  effect  of 
this  adverse  holdli^  la  to  invest  tbem  with 
an  "indefeadhle  title  in  fee,"  good  against 
all  the  woild.  On  the  othw  band,  the  com- 
plninants  cont«id  that  this  possession  of  de- 
fendants  has  extinguished  tbe  first  or  supe- 
riOT  grants,  and  at  the  same  time  set  at  large 
tbe  Intermedtete  grants  nnder  which  tbey 
claim,  and  they-  are  now  the  muniments  of 
Uie  trne  title,  enforceable  against  the  defend- 


ants and  all  others.  Is  snch  daim  maintain- 
able on  prlndlple  ot  authority? 

We  think  it  may  be  safely  asserted  that  It 
an  IndlTldnal  owner  In  fee,  for  a  valuable 
consideration,  shonld  make  and  deliver  a  deed 
conveying  to  a  purchaser,  wlthont  resOTa- 
tloo.  a  tract  of  land,  snch  writing  would  take 
out  of  tbe  owner  all  estate,  and  vest  It  in  the 
vendee.  Bo,  the  registration  laws  out  of  the 
way,  a  second  and  tiilrd  deed  from  the  ven- 
dor to  Other  parties,  In  which  be  nndertoiA 
to  eonv^  to  them  same  property,  would 
be  waste  paper,  in  no  way  affecting  the  title 
or  estate  of  do  first  conveyea  But  a  very 
different  condition  would  be  brought  about, 
should  the  third  grantee  go  into  possession 
of  tbe  land,  and  bold  it  adversely  for  the 
term  of  sevai  years.  Then,  under  tbe  first 
section  of  the  act  of  1810,  he  would  secure 
what,  up  to  the  moment  of  the  expiration 
of  this  term,  the  first  grantee  had,— an  estate 
In  fee,  good  and  indefeasible,  not  only  against 
the  first  grantee,  but  against  all  invadera  ot 
his  HiKhts,  Including,  of  course,  the  Inter- 
mediate grantee,  m  such  a  case  no  cue 
would  claim  that  the  loss  ot  estate  by  the 
first  Inured  to  tbe  benefit  of  tbe  secood,  aa 
against  him,  whose  assurance  of  title  had 
ripened  Into  an  Indefeasible  title.  If  this  be 
true,  then  there  must  be  found  some  Intelli- 
gent and  well-defined  distinction  between  pri- 
vate and  public  grants,  to  give  a  dlCferent  ef- 
fect to  an  adverse  holding  under  tbe  last  of 
a  series  of  grants  of  the  same  property  from 
the  state.  Such  distinction,  at  least.  Is  not 
foimd  In  patents  for  public  lands  issued  by 
an  officer  acting  under  authority  of  the  stat- 
utes of  tbe  United  States.  In  such  case 
the  "patent  carries  the  fee,  and  Is  tbe  best 
title  bnown  to  a  court  of  law."  Bagnell  v. 
Broderlck,  13  Pet  450,  10  L.  Ed.  235.  It  Is 
the  highest  evidence  of  title,  and  Is  conclu- 
sive against  tbe  government  and  all  claim- 
ing under  Junior  patents  or  titles,  until  set 
aside  or  annulled,  unless  It  is  absolutely  void 
on  Its  face.  Hooper  v.  Schelmer,  23  How. 
235,  16  L.  Ed.  452;  Johnson  v.  Towsley,  13 
Wall.  72,  20  L.  Ed,  485;  Gibson  v.  Chouteau, 
13  WalL  92,  20  L.  Ed.  634.  We  can  con- 
ceive of  no  reason,  and  none  is  suggested  at 
the  bar,  why  tbe  same  Is  not  true  as  to 
grants  Issued  by  tbe  state.  Tbe  title  to  the 
land  is  primarily  In  the  state.  It  Is  there 
absolutely  and  Indefeaslbly,  save  by  Its  own 
act  Ultimately  It  sees  proper  to  part  with 
a  portion  of  Its  domain,  over  which  it  is  lord 
paramount,  and  does  do  so  by  the  issuance 
and  delivery  of  a  grant  In  which  the  proper- 
ty is  confirmed  to  tbe  grantee,  without  lim- 
itation or  condition.  Held  by  tbe  state.  It 
was  a  fee  simple  absolute,  and  such  an  es- 
tate passes  by  the  terms  of  the  instrument  to 
its  grantee.  Nothing  remains  In  tbe  state  to 
be  afterwards  dl.six>sed  of.  The  estate  in  the 
land  is  gone,  and  there  Is  nothing  left  upon 
which  a  subsequent  grant  Qan  operate.  It 
is  true,  there  are  exceptional  cases  In  wblcb 
this  rule  will  not  control,  such  as  when  a 
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younger  grant  la  made  to  relate  to  an  older' 
apeclal  entry,  bat  tbe  present  It  not  one  of 
tbose  cases.  Thla  role  Is  applied  unttormly 
In  omtroTerBleB  between  parties  claiming  land 
mider  successive  grants,  whore  the  statate  of 
limitations  Is  out  of  the  way.  In  snch  a  cm- 
troversy,  the  claimant  under  tiie  older  grant 
will  always  succeed,  upon  tbe  gronnd  that  by 
it  the  state  had  imrted  with  the  estate  or 
title  to  the  land.  It  is  true  that  It  has  been 
found  that  the  state  has  often  Issued  a  num- 
ber of  grants  to  the  same  land;  but  this  was 
without  warrant  of  law,  and  has  resulted 
either  from  caretessness  upon  the  part  of  the 
offldftls  of  the  state,  from  Incorrect  surreys, 
or  possibly  other  causes.  The  courts  have 
been  burdened  With  litigation  growing  out  of 
the  multiplication  of  grants,  but  nowhere 
has  It  ever  been  Intimated  that  there  were 
two  or  more  titles  to  the  same  land,  which 
might  be  parceled  out  In  a  series  of  grants. 
There  Is  but  one  "good  and  Indefeasible  title," 
as  Is  said  by  Judge  Lurton  in  Coal  Co.  t. 
Wlffglns,  \5  O.  C.  A.  610,  68  Fed.  449.  and 
this  title  psssea  to  tbe  first  grantee,  "and  as 
It  is  Impossible,"  saya  Judge  Reese  lo  Crut- 
slnger  v.  Catron,  10  Humph.  27,  "that  there 
shall  be  a  good,  subsisting  legal  title  In  two 
different  persons,  claiming  In  different  rights 
to  tbe  same  land,"  we  think  It  clear  that,  as 
the  state  has  nothing  left  to  dispose  of,  sub- 
sequent grantees  obtain  nothing. 

living,  however,  these  general  consldw- 
ations,  which  seem  to  dispose  of  the  present 
controversy.  Inasmuch  as  it  would  follow  that 
tbe  intermediate  grantees  took  nothing  cover- 
ed by  the  first  grants,  we  return  to  the  spe- 
cific question,  did  the  adverse  holding  by  the 
defendants  of  tbe  property  located  within  the 
Interlap  of  all  the  grants,  as  hereinbefore  set 
out,  serve  to  draw  to  tbem  or  vest  In  them 
the  absolute  title  to  this  property,  which  they 
can  maintain  against  every  owner,  or  did  It 
simply  extinguish  tbe  rights  of  the  first 
grantee  or  grantees,  and  leave  them  exposed 
to  tbe  substantive  rights  and  the  aggressive 
attacks  of  complainants,  under  the  cover  of 
their  Intermodinte  grants? 

This  brings  us  to  an  examination  of  the 
first  section  of  the  act  of  1819,  which.  In  sub- 
stance, la  carried  into  Shannon's  Code,  Sfi 
445G-1458,  and  reads  as  follows: 

"Sec.  4436.  Any  person,  having  had  by 
himself  or  those  through  whom  be  claims, 
seven  years'  adverse  possession  of  any  lands, 
tenements,  or  hereditaments,  granted  by  this 
stiite,  or  tbe  state  of  North  Carolina,  holding 
by  conveyance,  devise,  grant  or  other  assur- 
niK-c  of  title,  purporting  to  convey  an  estate 
In  fee,  without  any  claim  by  action  at  law, 
or  in  etjuity,  commenced  within  that  time 
and  effectually  prosecuted  against  him.  Is 
vested  with  a  good  and  Indefeasible  title  In 
fee  to  the  lands  described  In  his  asaurancea 
of  title. 

"Sec.  4457.  And  on  the  other  hand,  any 
person  and  those  cl-iinihig  under  him.  n^ji- 
lectmg  for  tbe  said  term  of  seven  years  to 


avail  themselves  of  the  benefit  of  any  title, 
legal  or  equitable,  by  action  at  law,  or  in 
equity,  effectually  prosecuted  against  tbe  pei^ 
sou  tn  possesBi<m,  as  In  tbe  tcr^olDg  wc- 
tlon,  are  forever  barred. 

"Sec.  4458.  No  person,  or  any  one  claiming 
under  him  Aall  have  any  ftctlon  at  law  or 
In  equity,  for  any  lands,  tenements,  or  hore- 
dltammtfl,  but  within  seven  years  attet  the 
right  of  actkm  has  accrued." 

The  conditions  that  lead  to  the  passage  of 
this  celebrated  act  are  recorded  In  the  opin- 
ions of  the  courts  of  that  day.  Barton's  Les- 
see T.  Shall,  Feck,  218;  Wallace  v.  Hannom. 
1  Humph.  440,  84  Am.  Dec.  659;  and  Dycfae 
T.  Gass'  Lessee,  8  Terg.  401.  But  nowhere 
are  they  more  graphically  portrayed  than  In 
the  preamble  to  the  act  Itself,  wMdi  Is  hi 
these  words,  "Whereas  many  disputes  have 
arisen  with  regard  to  tbe  proper  construction 
of  tbe,  statute  of  limitations,  and  tbe  time 
seems  fast  ap^oachlng,  when  the  titles  to 
land  will  become  so  perplexed  that  no  man 
will  know  from  whom  to  take  or  buy  land." 
and  to  remedy  these  evils  this  leglslatioD 
was  enacted.  The  act  Is  drawn  with  great 
precision  in  the  use  of  terms,  and,  even  if 
it  was  not  a  part  of  the  Judicial  history  of 
the  state  that  It  was  drafted  by  an  eminent 
lawyer.  Itself  would  give  evid^ce  of  the 
work  of  a  master  hand.  What,  then,  was 
meant  by  the  [^vision  that  a  party  boldiog 
"by  himself,  or  those  through  whom  be 
claims,  adversely  under  an  assurance  of  title 
purporting  to  conv^  an  estate  In  fee.  with- 
out any  claim  by  action  at  law,  or  In  equity, 
commenced  withm  seven  years,  ts  vestt^i 
with  a  good  and  indefeasible  title  in  fee  to 
tbe  land  described  in  his  assnrance  of  title"? 
Tbe  eminent  author  of  this  act,  as  well  as 
the  legislature  and  the  courts  of  that  day- 
well  knew  the  technical  meaning  of  tbe  term 
"title  in  fee."  They  were  well  aware  that 
it  defined  a  full  and  absolute  estate,  beyond 
and  outside  of  which  there  was  no  other  in- 
terest, or  erea  shadow  of  right.  So.  whei 
the  act  vested  the  adverse  holder  with  snch 
a  title,  it  clothed  him  with  an  estate  wiik-b 
was  good,  not  only  against  him  who  had  beer, 
tbe  owner,  butagalnst  the  whole  world. — a  title 
in  which  was  blended  actual  possession,  th? 
right  of  possession,  and  the  right  of  property 
4  Kent,  Comm.  580.  It  was  an  "indefeasible* 
title  in  fee  or  estate,  with  which  its  owner 
could  repel  all  attacks  upon,  and  expel  all 
invaders  frmn.  Its  possession.  TUs  title, 
thus  vested  by  operation  of  law,  from  wh«oc>-' 
did  it  come?  Not  from  the  state,  because 
the  state  had  already  parted  with  Its  InteresL 
Kot  from  the  second  or  third  or  any  subse- 
quent grantee  of  the  same  land,  for  be  bai 
none.  It  seems  to  us,  from  no  other  aoorce 
than  him— the  first  grantee— whose  lacbe; 
had  lost  what  the  diligence  of  the  advene 
possessor  had  acquired.  By  opoatkui  of  this 
statutory  provision,  the  estate  or  title  vh:l-^. 
was  in  the  first  itker  until  the  last  nmct=: 
of  the  seren-yeaxa  advcraa  luMlns  was  de- 
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vested  out  of  faim,  and  at  the  same  Instant 
vested  In  the  adrerae  holder  or  possessor. 
Thus  It  Is  that  the  grant  or  deed  of  the  origi- 
nal owner  becomes  an  empty  shell,  without 
any  dement  of  force  or  life,  and  the  estate 
In  the  land,  having  passed  from  bim,  there- 
after vesta  In  the  adverse  possessor,  and  in 
him  iB  "good  and  Indefeaslhle."  In  other 
words,  "the  statute  takes  away  the  title  of 
the  real  owner,  add  transfers  It,  not  In  form 
indeed,  but  In  l^al  effect  to  the  adverse 
occupant;"  and  thus  clothes  bIm  with  a  "per- 
fect title."   S  Waehb.  Real  Prop.  163-165. 

An  examination  of  our  cases,  we  think, 
will  disclose,  with  one  exception,  that  this 
has  been  the  uniform  constructldn  of  this  act 
We  refer  on  this  point  particularly  to  Wal- 
lace V.  Hnnnum,  supra;  Waterbouse  v.  Mar* 
tin.  Peck,  393;  Norris  v.  Ellis,  7  Humph.  461; 
Belote  V.  White,  2  Head.  712;  Hopkins' 
Heirs  V.  Calloway,  7  Cold.  46.  In  Wallace  v. 
Hannum,  1  Homph.  450,  84  Am.  Dec,  650, 
Judge  Oreen  states  bis  understanding  of  this 
section  as  follows:  "In  order  that  a  party 
shall  be  protected,  who  has  held  possession 
of  land  for  seven  ymn,  he  must  claim  the 
same  by  some  assurance  of  title  which  pui^ 
ports  to  convey  an  estate  In  fee  simple.  In 
BQch  case  It  not  wly  protects  his  possession, 
but  In  express  words  it  confers  on  him  the 
title.  He  shall  have  a  good  and  todefeasihle 
title  in  fee  simple."  In  Belote  t.  White,  3 
Head,  712,  Judge  Wright  says:  "The  act  of 
181B  bars  equitable  aa  well  aa  legal  titles, 
and.  operates  as  an  extinguishment  of  the 
same,  and  invests  the  possessor  of  the  same 
with  a  perfect  title  In  fee  simple.  Whenever 
the  equltabl*!  owner  is  sul  juris,  and  can  sue, 
but  omits  to  do  so  for  seven  years,  the  entire 
title  and  fee  are  by  the  statute  placed  in  the 
possessor.  And  this  Is  so  though  the  legal 
title  be  i£  a  trustee,  and  whether  he  be  ca- 
pable of  suing  or  not"  In  Norris  t.  Ellis,  7 
Homph.  464.  Judge  Beese  bears  tliia  testi* 
mony  ae  to  the  proper  construction  of  the 
act  of  1819:  "The  titles  which  are  per- 
fected by  the  bar  of  the  statute,  and  which 
draw  to  them  the  better  title,  are  thus  enu- 
merated in  tiie  first  section  of  the  act,  which 
purports  to  convey  to  the  posaessor,  or  those 
for  whom  he  claims,  an  estate  of  inherit- 
ance." So  In  Hopkins'  Heirs  v.  Calloway,  7 
Cold.  46,  Judge  Andrews  says  of  the  proper 
construction  of  this  act;  "Under  the  opera> 
tion  of  the  first  section,  an  adverse  posses- 
sion of  seven  years  under  a  deed,  grant  or 
other  assurance  of  title,  purporting  to  convey 
a  fee,  not  only  bars  the  remedy  of  the  party 
oat  of  possession,  but  vests  the  possessor 
with  an  sbsolute  estate  in  fee  simple."  The 
effect  as  we  understand  these  cases,  of  such 
adverse  holdhig,  is,  as  Judge  Reese  expresses 
it  in  Norris  v.  Ellis,  supra,  that  there  is 
drawn  to  such  holder  the  "better  title,"  or,  as 
tersely  put  by  Judge  Haywood  to  Water- 
house  V.  Martto,  supra.  "The  adverse  po8sesa< 
or  acquires  what  his  adversary  loses." 

It  would  hardly  seem  necessary,  yet  to 


prevent  all  possible  misinterpretation  of  our 
holding,  it  is  not  improper  to  say  that,  while 
it  happens  in  the  present  case  the  defendants 
connect  with  the  grantees  of  the  third  class, 
this  was  not  essential  to  their  successful 
defense  imder  the  first  section  of  the  act  of 
1810.   For  It  is  too  well  settled  to  admit  of 
dout>t  or  to  require  at  this  late  day  an  ar- 
ray of  cases  in  support,  that  to  give  the  ad- 
;  verse  bolder  the  benefit  of  this  section.  It  is 
I  only  necessary  that  he  be  In  possession  of 
j  grants  land,  and  under  an  assurance  of  tl- 
I  tie  purporting  to  convey  an  estate  In  fee, 
without  regard  to  the  source  of  such  assur- 
ance.   But  it  la  said  that  we  hare  decided 
otherwise  In  the  case  of  Coal  Creek  Consol. 
Coal  Co.  V.  East  Tennessee  Iron  &  Coal  Co., 
105  Tenn.  564,  60  S.  W.  C34.  and  the  rule  of 
stare  decisis  is  invoked.   The  ophiion  In  that 
case  was  delivered  at  the  September  term, 
1000,  of  this  court  and  Is  therefore  of  too 
recent  date  to  have  become  a  rule  of  proper- 
ty In  the  state.   That  being  so,  the  doctrine 
I  of  stare  decisis  Is  not  so  inflexible  'as  to  re- 
I  quire  us  to  adhere  to  It  when  upon  further 
I  examtoatlon  we  discover  error  in  the  con- 
i  elusions  aiuunmced.  We  will  not  stop  to  In- 
I  quire  what  if  any,  are  the  distlngulshtog 
features  between  that  and  the  present  case, 
but  will  content  ourselves  with  saying  that, 
to  whatever  respect  it  may  conflict  with  our 
present  holding;  It  is  orerruled. 

WILKES,  J.  I  earnestly  but  respectfully 
dissent  from  the  views  of  the  majority  in  this 
case.  The  holding  Is  contrary  to  that  to  Coal 
Ore^  Consol.  Coal  Co.  v.  Bast  Tennessee 
Iron  &  Coal  Co..  105  Tenn.  663,  60  S.  W.  634, 
which  was  the  onanlmous  opinion  of  the 
whole  court  to  a  case  where  the  questions 
consldo^d  were  directly  involved.  It  is  now 
proposed  to  overrule  that  case  by  in  optolon 
concurred  in  by  a  bare  majority  of  three; 
Justice  NEIL  b^ng  tooompetent  though 
probably  holding  the  view  of  the  majority. 
The  present  case  is  r^H»^  by  the  court  of 
chancery  appeals  to  be  distinguishable  from 
the  Coal  Creek  Case  in  important  particulars. 
This  Is  conceded  by  counsel  for  defendants  to 
their  brief,  and  it  is  argued  that  because  of 
these  differences  the  Coal  Creek  Case  Is 
not  controlling  or  applicable.  One  of  the  dif- 
ferences pointed  out  is  that  in  the  Coal  Creek 
Case  there  was  no  adverse  possession  as  to 
the  totermediato  grant  of  complainant  while 
to  this  case  the  possession  is  adverse  to  the 
totermediato  as  well  as  to  the  original  grant 
Such  a  difference  Is  vltol,  and  probably  would, 
even  under  the  liolding  to  the  Coal  Creek 
Case,  have  forced  this  court  to  a  dlff^ent  con- 
clusion to  that  case.  While,  ttiorefore,  the 
correctness  of  the  decision  of  this  court  to 
the  Coal  Creek  Case  does  not  properly  arise 
to  the  present  case,  as  the  majority  have  seen 
proper  to  overrule  tt  X  desire  to  say  that  to 
my  opinion,  It  was  correctly  decided,  and  is 
not  successfully  Impeached  to  this  case,  nor 
can  It  be,  upon  Ito  controlling  featores.  The 
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Coal  Creek  Case  received  the  most  mature 
consideration  when  It  was  before  the  courL 
Every  feature  now  argued  was  then  most 
carefully  examined  and  unanimously  agreed 
to.  N'o  new  authorities  have  been  presented; 
no  new  arguments  have  been  made,  and  the 
same  counsel  have  relied  substantially  upon 
the  same  printed  briefs  and  oral  arguments. 

I  only  desire  to  consider  two  features  passed 
on  by  the  majority,  but,  in  my  opinion,  not 
necessarily  Involved  In  the  present  case.  The 
first  is  whether  the  original  title  is  tolled 
and  brought  to  the  support  of  the  title  of  the 
adverse  bolder  under  color  of  title.  Before 
entering  upon  the  consideration  of  this  fea- 
ture, I  only  desh*e  to  say  that  the  ezpresaloa 
"toll  the  title"  is  not  properly  used  by  counsel 
to  express  their  meaning.  To  "toll  a  title" 
does  not  mean  to  draw  that  title  to  another. 
Bouvler  defines  the  term  "toll"  as  follows: 
"To  bar,  defeat,  or  take  away,  as  to  toll  an 
entry  into  lands  Is  to  deny  or  take  away  the 
right  of  entry."  2  Bouv.  Law  Diet  p.  59a  In 
tte  proper  legal  sense,  the  original  title  is 
tolled,— that  Is,  it  is  defeated  and  ta^en  away; 
but  it  ia  not  tolled  In  the  sense  of  being  k^t 
alive  and  drawn  to  the  adverse  holder.  The 
fundamental  «Tor  of  the  majority,  In  my 
opinion,  Is  in  maintaining  that  the  adverse 
holding  must  be  coupled  to  the  original  title, 
and  derive  its  indefeaslblllty  therefrom.  To 
strengthen  this  view,  they  rely  upon  the  gen- 
eral  statement  that  there  can  be  but  one  true 
title,  and,  since  the  original  title  is  assumed 
to  be  the  true  title,  it  must  be  brought  to  the 
support  of  the  adverse  title,  so  as  to  make 
it  appear  that  the  adverse  holder  Is  In  of  right, 
whereas  be  is  In  simply  by  force  of  the  stat- 
ute, not  as  of  right  in  as  a  disseisor,  and  not 
as  a  holder  of  the  true  title.  It  would  seem  to 
be  a  work  of  supererrogation  to  cite  authori- 
ties to  such  a  proposition.  If  It  were  not  for 
the  opinion  of  the  majority  holding  to  the 
contrary.  In  1  Cyc.  Law  &  Proc.  1083,  the 
doctrine  is  thus  laid  down:  "Whenever  this 
defense  [of  adverse  possession]  is  set  up,  the 
idea  of  right  is  excluded;  otherwise  the  stat- 
ute of  limitations  would  be  of  but  litUe  use 
for  protecting  those  who  could  not  other- 
wise show  an  indefeasible  titie  to  the  land." 
Citing  Smith  v.  Burtis,  9  Johns.  174;  Pillow 
V.  Roberts.  13  How.  472,  14  L.  Ed.  228.  The 
effect  of  udverse  holding  under  color  of  title 
is  a  disseisin  of  the  prior  estate;  that  Is,  In 
the  language  of  Sir.  Preston:  "It  takes  the 
seisin  or  estate  from  one  man,  and  places  it  In 
another.  •  *  •  It  Is  the  commencement  of 
a  new  title,  producing  that  change  by  which 
the  estate  (not  the  title)  is  taken  from  the 
rightful  owner  and  placed  In  the  wrongdoer. 
As  soon  as  a  disseisin  Is  committed,  the  tlUe 
consists  of  two  divisions— First,  the  title  under 
the  (new)  estate  and  seisin;  and,  second,  the 
title  under  the  former  ownership."  2  PresL 
Abst  284;  3  Washb.  Real  Prop.  f3d  Ed.) 
tl8;  Tied.  Real  Prop.  S  693.  "Disseisin"  and 
••ouster"  mean  very  much  the  same  thing  as 
'adverse  possession."    Id.    Disseisin  is  al- 


ways ft  wrongful  disftossession;  L  a,  it  U 
never  supported  hj  a  good  title.  Tied.  Real 
Prop,  i  694.  This  court  has  already  com- 
mented upon  the  expreralon  foonfl  tai  S 
Washb.  Real  Prop.  163-165.  Coal  Creek 
Consol.  Coal  Co.  v.  East  Tennessee  Iron  & 
Coal  Co.,  105  Tenn.  674,  59  S.  W.  634.  In 
addition  to  what  was  then  sajd  as  the  view  of 
the  court,  I  desire  to  add  that  the  statement 
of  Mr.  Washbume'  Is  supported  by  no  au- 
thority, and  none  is  cited.  Ur.  Tiedeman, 
commenting  on  It,  says:  "Mr.  Washbume 
says  that  the  operation  of  the  statute  takes 
away  the  titie.  of  the  true  owner,  and  trans- 
fers it,  not  in  form,  indeed,  bat  In  legal  ef- 
fect to  the  adverse  occupant"  And  he  adds: 
"The  statute  may  have  the  effect  of  destroy- 
ing the  titie  of  the  owner  altogether  and  for 
all  purposes,  but  It  cannot  be  said  to  transfer 
It  to  the  disseisor.  His  title  Is  acquired  by 
adverse  possession,  and.it  is  only  made  per- 
fect by  rendering  the  rightful  owner  powM-- 
lesa  to  defeat  It,  elth^  by  entry  or  ^ectment 
The  only  real  value  of  this  distinction  lies  in 
the  settlement  of  a  question  arising  under 
the  subject  of  titie  by  abandonment" 

Considering  our  own  cases.  It  is  conceded 
that  the  adverse  holder  under  color  of  tiUe 
must  show  that  the  land  held  has  been 
granted  by  the  state  to  some  one,  because 
the  statute  bo  provides;  and,  from  the  very 
reason  of  the  law,  there  can  be  no  adverse 
holding  of  land  which  the  state  has  uever 
granted,  but  it  ia  not  required  that  the  ad- 
verse bolder  must  connect  himself  with  the 
original  grant  or  that  it  can  bring  any  far- 
ther support  to  his  title  under  the  adverse 
holding.  It  was  long  a  controverted  ques- 
tion in  this  state  whether  the  advow  taold«- 
must  connect  himself  with  the  original  grant, 
bat  the  question  has  been  settled  ever  since 
the  case  of  Gray  v.  Darby's  Lessee,  Mart  & 
Y.  89e-426,  decided  In  1S25  by  Judge  Catron, 
which  terminated  a  long  and  spirited  contro- 
versy. See  note  of  Judge  Cooper,  page  426. 
Mart  &  Y.,  and  note  to  Weatherhead  v. 
Bledsoe's  Heirs*  Lessee,  2  Tenn.  352.  A  per- 
fect system  and  network  of  decisions  has 
been  built  up  on  this  holding,  contrary  to 
that  of  the  majority,  and  In  accord  with  the 
holding  of  Judge  Catron  In  Gray  t.  Darby's 
Lessee.  The  cases  are  too  nomeroos  to  men- 
tion. Thus,  a  voidable  deed,  a  void  deed,  a 
fraudulent  deed,  a  forged  deed,  a  sherUTs 
deed  baaed  on  a  void  tax  sale,  a  deed  under 
a  Toid  decree  an  unregistered  deed,  a  decree 
for  partition,  an  entry,  a  title  by  decent  cast, 
and  a  titie  by  devise  have  all  been  beid  to 
be  an  assurance  of  titie,  which,  coupled  with 
adverse  possession,  will  confer  an  indefeas- 
ible title.  And  yet  )n  none  of  these  cases  is 
it  necessary  or  practicable  to  connect  the 
title  of  the  adverse  holder  vrith  the  original 
grant,  or  that  the  latter  be  brought  to  the 
support  of  the  title  of  the  adverse  bolder. 
If  the  original  title  or  grant  must  be  brought 
to  the  adverse  titie,  then  all  the  Intermediate 
links  must  be  brought  als&  a^  that  th»  result 
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Is  tbat  Hie  adverse  holder  mnkes  his  titia 
indefeasible  by  shewing  a  chain  of  convey- 
ances  from  the  state,  and  not  by  operation  of 
the  statute;  and  the  act  Is  therefore  of  no 
force  or  virtue,  and  has  no  practical  effect 
The  true  holding  Is  that  the  title  gained  by 
adverse  possession,  coupled  with  the  color  of 
title,  becomes  Indefeasible,  because  It  extin- 
guishes the  original  title,  and  substitutes  for 
It  a  new  one  created  by  the  statute.  As  this 
new  title  derives  its  Indefeaslblllty  under  the 
law  from  an  adverse  possession.  It  la  only 
Indefeasible  as  to  the  title  to  which  the  pos- 
aession  has  been  adverse.  That  the  original 
title  is  extinguished  la  held  by  a  vast  array 
of  cases  In  Tennessee  and  elsewhere,  aiul 
tbat  It  Is  kept  alive  and  brought  to  the  sup- 
port of  the  adverse  title  Is  held  in  none,  ex- 
cept Ui  a  dictum  bi  Norris  v.  Ellis,  7  Humph. 
404.  In  Belote  t.  White.  2  Head,  T12,  dted 
by  the  majority,  It  Is  said:  "The  act  of 
1819  bars  equitable  as  well  as  legal  titles, 
and  operates  as  an  extinguishment  of  tne 
same,  and  Invests  the  possessor  with  a  per- 
fect title  In  fee  simple."  Tbat  the  act  op- 
erates to  "extinguish"  the  original  title  Is  ex- 
pressly held  by  many  authorities.  Wood, 
Lim.  Act  490,  66S;  Cooley,  Const  Urn.  365; 
T^lm  T,  McPherson,  7  Cold.  18;  Bdote  v. 
White,  2  Head,  712;  McClung  v.  Sneed.  3 
Head,  222;  Hanks  v.  Folsom.  11  Lea,  6^; 
I^lugwell  V.  Warren,  2  Black,  B9»-IJ05,  17 
U  Ed.  261;  BIcknell  v.  Ck}mstock,  113  U.  S. 
140,  6  Sup.  Ct  390,  28  L.  BO.  802;  Ooal  Oo. 
V.  Wiggins.  IG  C.  C.  A.  610.  68  Fed.  44& 
(opinion  by  Lurton,  J.),— all  refenlng  to  the 
operation  of  the  statute  as  an  extinguishment 
of  the  original  title.  In  express  language  and 
terms. 

To  repeat:  The  substance  of  Tirtually  all 
the  cases  Is  that  the  adverse  title  becomes  In- 
defeasible by  force  of  the  statute  alone,  and 
because  It  extinguishes  the  original  title,  and 
not  because  It  draws  that  title  to  its  rapport, 
or  derives  any  aid  from  it  The  majority 
opinion  relies  upon  expressions  used  In  Wal- 
lace V.  Hannum,  1  Humph.  443,  S4  Am.  Dea 
<^9:  Hopkins'  Heirs  T.  Oalloway,  7  Cold. 
46;  Waterhrjse  t.  Martin,  Peck.  803;  Norris 
T.  Ellis.  7  Humph.  404.  AH  these  cases,  and 
the  expressions  used  in  them,  were  thorough- 
ly considered  In  the  Goal  Creek  Case,  and 
were  then  explahied  as  having  a  meaning  dif- 
ferent from  that  now  ascribed  to  them,  ex- 
cept, perbapa,  tbe  case  of  Norris  v.  EIII9,  7 
Humph.  464.  The  language  used  by  judge 
Reese  In  the  latter  case  was  mere  dictum,  as 
the  case  Involved  was  one  of  adverse  pos- 
session only,  and  not  of  adverse  possession 
nith  color  of  title;,  and  the  language  used 
in  regard  to  the  latter  class  of  cases  was 
not  perhaps,  intended  to  be  exact  but  if 
so,  was,  and  only  could  be,  dictum. 

The  majority  opinion  asks  tho  question, 
"Where  does  this  Indefeasible  tttle  or  fee 
come  from?"  and  answers  it,  "Not  from  the 
state,  because  the  state  had  already  parted 
with  Its  Interest,  but  from  no  other  source 


than  from  the  first  grantee,  whose  laches  had 
lost  what  the  diligence  of  the  adverse  po^ 
sessor  had  acquired."  And  yet  nothing  Is 
better  settled  than  that  the  adverse  pos- 
sessor does  not  derive  his  title  from  the  orig- 
inal grantee,  but  adversely  to  htm.  and  only 
because  of  bis  open,  contlnned,  and  notorious 
holding  adversely  to  bim. 

It  Is  Important  tbat  there  should  be  sta- 
bility in  the  holdings  of  the  coiu^,  whether 
that  holding  haa  become  a  rule  of  property 
or  not;  and,  when  a  holding  Is  overruled,  It 
should  be  for  sound  reasonings  or  newly  dis- 
covered authorities,  and  never  unless  a  ques- 
tion Is  directly  and  unavoidably  involved. 

The  second  determinative  proposition  Is  in- 
volved in  more  of  doubt  and  question  than 
that  already  considered.  Counsel  for  the  de- 
fendants state  the  case  thus:  Three  grants 
were  Issued  by  the  state  for  the  same  land,— 
the  older  one,  to  A.;  the  second  one.  to  B.; 
the  third  one,  to  C.  Complainants  claim  un- 
der the  second  or  B.  grant;  defendants,  un- 
der tke  third  or  0.  grant  The  insistence  Is 
that  the  first  grant  to  A.  passes  the  entire  tltie 
and  interest  of  the  state  to  A.,  and  the  subse- 
quent grants  to  B.  and  C.  passed  no  Interest 
whatevtf  and  were  void,  and  neither  party 
could  recovtt,  because  nether  has  any  title. 
Grant  A.  Is  not  before  the  court.  The  hold- 
ing of  the  majority  Is,  In  substance,  that  a 
second  grant  or  a  second  deed  has  no  vitality 
and  Is  absolutely  void.  I  am  of  opinion  that 
a  grant  or  deed  regular  upon  its  face  Is  prima 
fade  valid,  and  its  validity  must  be  shown 
and  not  preramed.  It  is  evident  that  a  sec- 
ond grant  is  not  without  some  potentiality. 
When  it  issues  upon  an  older  entry,  it  carries 
the  tltie,  even  as  against  the  first  grant;  and 
yet  under  the  opinion  of  the  majority,  It  must 
necessarily  be  void,  because  the  first  grant 
had  deprived  the  state  of  any  power  to  make 
a  second  one,  and  had  devested  it  of  all  e^ 
tate  and  tltie  In  the  land.  Concede  that  tiia 
first  grant  does  devest  all  interest  In  the  land 
out  of  the  state;  it  does  so  only  when  that 
grant  Is  valid  and  regular  and  sufficient  to 
convey  the  titie.  The  majority  opinion  aa- 
Bumes  this  validity,  regularity,  and  sufficiency 
simply  from  the  fact  that  It  Is  prior  In  point 
of  time,  while,  in  my  (pinion,  rach  validity, 
regularity,  and  safflcl«icy  are  not  presumed 
against  another  grant  regular  upon  Its  face^ 
and  It  becomes  superior  to  the  second  only 
after  being  brought  Into  contest  with  It  and 
prevailing  over  It,— In  other  words,  by  being 
shown  to  be  valid.  So,  also,  by  analogy,  a 
second  deed  becomes  superior  titie  If  It  la 
first  registered;  and  yet,  on  the  theiny  of 
the  majority.  It  must  be  absolutely  void,  be- 
cause the  grantee  after  he  had  conveyed  by 
the  first  deed,  could  not  make  a  second  one, 
and  bad  nothing  to  convey.  The  majority  dis- 
pose of  this  feature  by  simply  saying  there 
are  exceptions,  bat  they  give  no  explanations 
how  In  these  exceptional  cases  title  could 
remain  In  the  state  or  grantee  sufficient  to 
autliorlze  a  second  deed.  By  Acts  1777,  c  U 
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S  11,  It  Is  provided  that  every  graot  must  be 
i<^i8tered  In  the  county  where  the  land  lies, 
within  12  months  after  Issuance,  or  It  shall 
t>e  void.  If  a  grantee  should  refnse  to  regis- 
ter his  grant  or  take  possession  and  owner- 
ship of  his  land,  and  should  abandon  It  and 
leave  the  state,  as  thousands  have  done,  must 
It  forever  remain  unappropriated,  because,  for- 
sooth, the  state  cannot  make  a  second  grant, 
«ven  when  the  first  was  abandoned?  It  may 
be  said  that  It  Is  a  condition  subsequent  that 
the  grant  shall  be  void,  of  which  the  state 
alone  can  take  advantage.  Grant  this.  Does 
not  the  state  take  this  advantage  when  it  Is- 
sued the  second  grant?  If  the  first  grant  la 
Irregular  and  defective,  cannot  the  state  Is- 
sue a  second  one  that  Is  regular  and  valid. 
In  case  of  a  deed,  a  vendor  for  full  value  parts 
with  all  his  title,  and  does  It  In  good  faith. 
His  vendee  falls  to  register  It,  and  the  vendor 
makes  a  second  deed  to  an  Innocent  purchas* 
er,  which  la  first  registered,  and  becomes  the 
true  title;  and  yet  all  the  title  bad  passed 
by  the  first  deed  out  of  the  grantor,  and  noth- 
ing could.  In  the  opinion  of  the  majority,  pass 
by  the  second.  Now,  the  original  grantees 
tinder  the  first  grant  are  not  before  the  court. 
Whether  they  are  now  setting  up  any  claim  to 
the  land,  does  not  appear.  So  far  as  this  rec- 
ord shows,  they  never  took  under  the  grant,  or, 
If  they  did,  they  do  not  now  claim,  and  the 
legitimate  presumption  of  law  and  fact  is 
they  have  long  since  abandoned  any  claim 
they  have,  because  of  the  Invalidity  of  their 
grant,  or  for  other  reasons.  The  holding  of 
the  majority  Is,  In  effect,  that  the  defendants 
may  set  up  this  first  original  title  as  one 
outstanding,  In  order  to  defeat  complainants. 
And  If  It  Is  prior  In  point  of  time.  It  is  prior 
In  point  of  right,  without  regard  to  whether  It 
is  regular  or  Irregular,  while  the  proper  posi- 
tion Is  that  It  must  be  tested  before  It  can  be 
■aid  to  be  good.  The  authorities  all  hold  that 
.an  ontBtandlnf  title  which  has  been  abaii> 


doned,  defeated,  reverted,  barred,  or  extin- 
guished cannot  be  set  up  as  a  defense  by 
defendants.  Peck  r.  Carmicheal,  9  Yerg.  328; 
Dickinson's  Lessee  T.  Collins,  1  Swan,  619; 
Howard  t.  Massengale,  13  Lea,  577;  Jackson 
v.  Hudson,  3  Johns.  375;  Jackson  v.  Todd.  6 
Johns.  257;  Greenieaf  t.  Brlth,  6  Pet  302, 
8  L.  Ed.  406;  Humble  v.  Spears,  8  BaxL 
159;  Crutslnger  v.  Catron,  10  Humph.  24. 
Now  it  appears  from  the  record  that,  In  an 
ejectment  suit  brought  heretofore  by  the  first 
against  the  second  and  third  titles.  It  was  de- 
feated before  this  suit  was  brought,  so  that 
the  original  title  Is  decreed  to  be  barred  and 
defeated.  How,  then,  caa  It  be  brought  to 
the  support  of  defendants*  title?  It  Is  upon 
the  Idea  of  abandonment  or  extinguishment 
that  the  whole  theory  Is  based,— that  by  virtue 
of  adverse  possession  and  the  statute  of  lim- 
itations, whether  with  or  without  color  of 
title,  the  Inferior  becomes  the  superior  title,— 
In  the  one  case  as  offering  a  defense,  and 
in  the  other  of  confeiring  a  new  title.  But 
it  Is  only  where  the  possession  Is  adverse, 
and  notoriously  so,  that  it  meets  the  require- 
ments of  the  statute;  and,  while  a  possession 
may  be  adverse  as  to  all  titles,  it  does  not 
always  follow  that  it  Is  so.  To  illustrate  the 
fallacy  of  the  holding  of  the  majority,  we 
suppose  A.  has  color  of  title  to  100  acres,  with 
adverse  possession  on  10  acres.  B.  has  ad- 
verse possession  of  10  acres  within  the  same 
100-acre  twundary.  Now.  It  Is  evident  A. 
cannot  recover  B.''s  10  acres,  because  be  has 
not  held  adversely  to  him,  but,  on  the  con- 
trary, B.  has  held  adversely  to  A.  and  Is 
protected  by  the  second  section  of  the  stat- 
ute. What  would  be  the  effect  If  B.  had  also 
held  under  color  of  title,  as  well  as  A.,  we 
do  not  stop  to  consider.  Every  grant  by  the 
state  Is  presumably  and  prima  facie  valid, 
and  its  Invalidity  must  appear  before  It  can 
be  rejected,  and  this  invalidity  only  appean 
after  a  contest  unless  t<M  m  its  Cac& 
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MATSYIT-LE  GAS  GO.  t.  THOMAS' 
ADM'R.  (Court  of  Appeals  of  Kentucky.  June 
19.  Appeal  from  Circuit  Coart,  Mason 

GoQDtr.  "Not  to  be  officially  reported."  Ac- 
tion by  Isaac  'niomag'  administrator  against 
tbe  Maysviile  Gas  Company.  Judgment  for 

Slaintifl,  and  defendant  appeals.  Affirmed.  W. 
[.  Wadswortb,  E.  L.  Worthington.  Edward  W. 
Hines,  W,  D.  Cocbrau,  and  L.  W.  Robertson, 
for  appelant  A.  E.  Cole  &  Son  and  Thos.  B. 
Philter,  for  appellee. 

BARKER,  J.  Isaac  Thomas,  abont  15  years 
of  age,  was  killed  on  one  of  the  streets  of  Mars- 
Tille,  Ky.,  by  coming  in  contact  with  a  wire 
chafed  with  electricity,  which  had  broken  from 
its  fastening  and  hung  down  orer  the  sidewalk. 
This  was  a  gay  wire,  which  connected  with  a 
trolley  owned  and  ased  by  the  Maysviile 
Street  Railroad  &  Transfer  Company  in  carry- 
ing the  current  of  electricity  which  propelled  ita 
cars.  After  the  acf^dent  this  action  was  In- 
stitnted  against  the  MaysTlIle  Street  Railroad 
&  Transfer  Company  and  tbe  Maysrllle  Oaa 
Company  to  recoTer  damages  for  the  death  of 
appellees  decedent  The  petition  alleges,  anb- 
sUntia)^,  that  appellant  and  the  Mayarille 
Street  Railroad  &  Transfer  Company  jointly 
operated  the  street  car  lin^  that  appellant 
famished  the  current  of  electridty  which  con- 
stituted the  motive  power  by  which  this  was 
done,  and  that  the  death  of  Isaac  Thomas  was 
caused  by  the  negligence  of  the  two  corpora- 
tions. The  answer  of  tbe  defendant  corpora- 
tions controverted  tbe  material  all^atious  of 
the  petition,  and  pleaded  affirmatively  the  con* 
tribatory  negligence  of  the  decedent.  Upon  the 
trial  of  the  case  tbe  court  eustaiued  a  motion 
of  the  appellant  for  a  peremptory  Instrnction  to 
the  Jury  to  find  for  it,  which  was  done.  The 
jury  tbcu  returned  a  verdict  against  the  Mays- 
viile Street  Railroad  &  Transfer  Company  for 
the  sum  of  $5,500.  From  the  Judgment  award- 
ing the  peremptorv  instruction,  an  appeal  was 
prosecrted,  and  the  case  reversed;  the  opin- 
ion of  the  court  being  In  56  S.  W.  153.  Upon 
the  return  of  tbe  case,  the  Maysviile  Gas  Com- 
pany amended  its  answer,  and  pleaded  affirma- 
tively that  it  neither  bad  the  power  under  its 
charter,  nor  did  it  in  fact,  furnish  the  electric 
current  to  the  Maysviile  Street  Railroad  & 
Transfer  Company  by  which  ita  can  were 
,  operated,  but  that  It  under  contract  famished 
1'  tbe  steam  power  by  which  the  street  railroad 
>'  company  generated  ita  own  electricity..  Tbe 
'  material  allegations  of  this  amended  answer 
were  controverted  by  reply.  A  aecond  trial  of 
the  case  resulted  In  a  verdict  against  appellant 
awarding  damages  In  the  sum  of  $5,000.  Ap- 
pellant's motion  for  a  new  trial  having  been 
overruled,  it  has  brought  the  case  here  for  re- 
view. 

The  main  ground  for  a  reversal  of  the  case 
insisted  on  by  appellant  Is  the  refusal  of  the 
court  to  sustain  its  motion  for  a  peremptory 
instruction.  We  do  not  think  that  apijellant 
subetantiaUy  changed  the  issue  between  it  and 
appellee  by  filing  the  amended  answo-  after 
the  return  of  the  case  to  the  court  below.  This 
amended  answer,  after  all,  amounts  to  uo  more 
than  placing  In  affirmative  form  the  Issue  raised 
by  ita  denial  In  tbe  original  answer  to  tbe  al- 
legation of  tbe  petition  that  it  furolabed  tbe 
electricity  by  which  ita  codefendant  operated 
its  street  car  line:  and  a  careful  companson  of 
the  evidmce  qu  this  Issue  adduced  on  the  first 
trial  with  that  on  the  same  Issue  in  the  second 
trial  ahowa  it  to  be  substantially  the  same. 


This  court  held  that  **the  street  railroad  com- 
pany owned  and  bad  charge  of  th^  wire,  and 
the  gaa  company  g«ieratea  and  sent  into  the 
wire  the  electricity.  The  gas  company  received 
so  much  per  month  for  supplying  the  wire  of 
the  street  railroad  company  with  electricity  to 
operate  its  line  of  street  cars,  and  had  no  In- 
terest in  the  car  line,  except  that  its  income 
might  enable  It  to  pay  the  bill  for  the  electricity. 
*  *  *  Considering  tbe  dangerous  character  of 
the  force  produced  by  tbe  gas  company,  there 
was  a  duty  imposed  on  each  to  see  that  the 
wires  into  which  It  was  sent  were  properly  in- 
sulated. The  danger  was  ezactiy  the  same, 
whether  the  wires  were  owned  by  one  or  both 
of  the  corporations.  When  one,  through  the  In- 
strumentality of  machinery,  can  accumulate  or 
produce  such  deadly  force  sa  electricity,  he 
should  be  compelled  to  know  that  the  means  of 
Its  distribntion  are  in  such  condition  that  those 
whose  business  or  pleasure  may  bring  them  in 
contact  with  it  may  do  so  with  safety.  *  •  • 
If  the  wires  were  not  properly  insulated,  and 
the  death  resulted  therefrom,  then  both  com- 
panies are  liable,  as  it  was  the  duty  of  the 
street  railway  company  to  have  ita  wires  prop- 
erly Insulated,  and  there  was  a  duty  resting  on 
the  gas  company  to  see  it  was  done  before 
charing  them  with  electricity."  The  evidence 
contained  in  the  bill  of  exceptions  on  this  ap- 
peal on  the  question  of  appellant's  position  with 
reference  to  the  furnishing  of  the  electric  cur- 
rent la  substantially  the  same  as  that  adduced 
apon  the  same  question  in  the  first  trial.  All 
of  the  evidence  upon  this  isaue  was  obtained 
from  tbe  officers  of  appellant  It  was  shown 
on  both  trials  that  the  street  car  cotopany 
owned  the  dynamos  and  gen^rajors  wherein  the 
electric  current  _waB  produced  f  that  appellant 
only  furoishgff  the'Bteam'  power  by  which  the 
generator  was  oyeratWl!  '(hat  thia  waa  done 
under  a  contract  between  the  two  corporations; 
that  the  engineers  who  operated  the  machinery 
were  employes  of  the  gas  company,  but  that, 
in  the  matter  of  turning  on  or  off  the  electric 
current  by  which  the  street  car  line  was  operat- 
ed, they  took  their  orders  alone  from  the  street 
car  company;  that  the  two  corporations  were 
distinct  corporate  entities,  whose  stockholders 
were  not  the  same;  that  the  gaa  company,  as  a 
corporation,  had  no  interest  In  the  street  car 
company,  except  to  the  extent  of  the  contract 
for  furnishing  the  power  by  which  the  elec- 
tridty was  generated.  Appellant's  motion  for  a 
peremptory  instruction  was  properly  overruled. 

It  is  also  uiired  that  the  trial  court  erred  in 
giving  an  instrnction  on  the  anbject  of  irross 
negligence;  It  being  contended  that  appellant 
had  a  right  to  rely  upon  the  diligence  and  care 
of  those  having  control  of  the  operation  of  the 
street  car  line,  and,  as  these  were  reliable  and 
competent  men,  appellant  cannot  be  charged 
with  gross  negligence  In  depending  upon  their 
akillfal  management  of  the  trust  in  their  charge. 
The  opinion  on  tbe  former  appeal  permits  of 
no  such  distinction.  It  holds  that  appellant 
owed  a  duty  to  the  public  of  seeing  that  the 
wires  of  the  street  car  line  were  properly  in- 
sulated before  charging  th«n  with  electricity, 
and,  having  this  duty,  they  could  as  well  be 
guilty  of  gross  negligence  with  reference  to  it 
as  of  ordinary  negligence.  The  opinion  deliver- 
ed on  the  former  appeal  cootaiog  the  law  of 
this  case,  and,  as  the  trial  court  and  the  Inry 
have  carried  into  effect  the  principles  therein 
announced,  the  Judgment  is  affirmed. 

BUBNAU,  a  J.,  dissents. 
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OTT  T.  MBDART  PATENT  PULLBT  CO.* 

gnprenw  Conrt  of  MisBoari.  Division  No.  1. 
ay  27,  1903.)  Appeal  from  St.  Louis  Oircolt 
Oourt;  Joho  A.  Talty.  Jadge.  Action  by  George 
Ott,  by  next  friuid,  against  tbe  Medart  Patent 
Pnliw  Oompany.  Judgment  for  defeDdant,  and 
plalnuff  appeals.  Afflnned.  Alfred  Gfeller  and 
Qeo.  D.  Reynolds^or  appelant.  Oe^.  F.  Mc> 
Nulty  and  ^ercy  Werner,  for  respondent. 

MARSHALL,  J.  This  la  an  action  for 
$6,000  damages  for  personal  injuries.  The  de- 
fendant asked  and  was  granted  a  special  Jnry, 
and  when  the  case  wsb  called  Cor  trial  coansel 
for  plaintiffs  filed  a  motion  to  qoaBh  the  venire, 
on  me  ground  that  the  special  jnry  law  in  St. 
T^ouis  violates  the  state  and  federal  Constitu- 
tions. Counsel  for  plalntiCP  in  this  case  are  the 
same  as  counsel  for  the  plaintiff  in  Eckricb  t. 
St.  Louis  Transit  Co.  (No.  10,744,  just  decided) 
76  S.  W.  7SS.  and  the  motion  to  quash  in  this 
esao  Is  almost  Uteralty  the  same  as  the  motions 
to  quash  in  the  Bckrlch  Case.  In  this  case, 
also,  the  court  overruled  the  motion,  the  plain- 
tiff declined  to  proceed,  and  the  court  dismissed 
the  case  for  failure  to  prosecute;  and  from  this 
judgment  the  plaintiff  appealed.  Several  minor 
points  are  made  by  respondent  in  this  case 
which  were  not  present  In  the  Eckrlch  Case; 
but  it  is  nnnecessary  to  set  them  out,  as  the 
contention  of  the  plaintiff  that  the  special  jury 
law  is  unconstitutional  is  untenable,  and  this 
necessarily  must  result  in  the  affirmance  of  the 
judgment.  What  Is  said  in  Eckrlch  v.  St  Louis 
Transit  Go,  applies  equally  to  this  case,  and 
therefore  It  la  unnecesnary  to  repeat  It  here. 
The  judgment  of  the  drcuit  court  Is  affirmed. 
All  concur,  except  ROBINSON.  absent 


COMBS  V.  VERITY  et  al.  (Court  of  Appeals 
at  Kansas  City.  Mo.  June  8.  1903.)  Appeal 
from  Circuit  Court,  Mercer  County;  Paris  0. 
Stepp,  Judge.  Action  by  George  H.  Combs 
against  W.  H.  Verity  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. Morton  Jourdan  and  Conklin  &  Bea, 
for  appellants.  Piatt  Hubbell,  Geo.  Hubbdl, 
and  Martin  Bead,  for  respondent 

PER  CURIAM.  This  case  In  Its  essential 
facts  is  so  much  like  that  of  Stanly  against 
the  same  defendant  (JS  S.  W.  727),  decided 
at  the  present  term,  that  the  rulings  therein 
made  must  dominate  the  disposition  to  be  made 
of  It,  and  accordingly  the  judgment  therein 
must  be  reversed,  and  cause  remanded. 


BELL  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Jane  23,  1903.)  Appeal  from 
District  Court,  McLennan  County;  Sam  R. 
Scott,  Judge.  Alex  Bell  was  convicted  of  theft, 
and  appeals.  Affirmed.  Howard  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Conviction  of  theft  from  the 
person;  the  penalty  assessed  being  two  years* 
conflneroent  in  the  penitentiary.  The  record  Is 
without  statement  of  facts  or  bill  of  exception. 
No  error  is  made  manifest,  and  the  judgment 
Ib  affirmed. 


BROWN  V.  STATE.   (C!onrt  of  Criminal  Ap- 

Eeals  of  Texas.  June  23.  1903.)  Appeal  from 
listriot  Court,  Wharton  County;  Wella  Thomp- 
son, Judge.  Osca  r  Brown  was  convicted  of 
manslaughter,  and  arnenls.  Affirmed.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manalaugbter,  and  ois  punishment  asseswd  at 
confinement  in  the  penitentiary  for  a  term  of 
four  years.   The  record  is  without  statement  of 
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facts  or  bili  of  exceptions.  No  ccmplaint  is 
made  as  to  die  charge  of  the  court  Tta  record 
shows  no  vrxoT,  and  the  Judgment  la  afflnned. 


GRAY  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  24,  1903.)  Appeal  from 
McLennan  County  Court ;  G.  B.  Gerald,  Judge. 
Bob  Gray  was  convicted  of  crime,  and  appeals. 
Reversed.  Howard  Martin,  Asst  Att^.  Oen.. 
for  the  State. 

DAVIDSON,  P.  J.  The  information  in  tikis 
case  Is  identical  with  that  In  Buck  Robinson  v. 
State,  76  S.  W.  526,  ^m  Mclennan  county, 
just  decided;  and  on  the  authority  of  that  cast 
the  Information  is  held  to  be  ricions,  and  tbe 
judgment  herein  Is  reversed,  and  tb»  proMcn- 
tion  ordered  dismissed. 

HBNDBBSON,  J.,  dlsaenta. 


OREEN  V.  STATE.  (Court  of  CrlmlnaJ  Ap- 
peals of  Texas.  June  24.  1903.)  Appeal  from 
Bowie  County  Court ;  A.  S.  Watlington,  Judge. 
Henry  Green  was  convicted  of  crime,  and  ap- 

SaIs.  Reversed.  Howard  Martin.  Aist  Atty. 
en.,  for  the  State. 

BROOKS,  J.  Under  the  authority  of  Buck 
Robinson  v.  State,  75  S.  W.  526,  from  McLen- 
nan county,  just  decided,  tbe  indictment  in  this 
case  Is  defective.  A  proper  form  is  laid  down 
tor  indictments  in  this  character  of  proeecu- 
tions  in  the  Buck  Robinsoa  Case.  Accordingly 
the  judgment  is  reversed,  and  the  proaecDtion 
ordered  dismissed. 

HENDERSON,  J.,  dissents. 


Ex  parte  HARRIS.   (Ck>urt  of  Criminal  Ap- 

Eeals  of  Texas.  June  24.  1903.)  Appeal  from 
listrict  CJourt,  Jasper  County:  W.  P.  Nicks. 
Judge.  Application  by  Dong  Harris  for  a  writ 
of  habeas  corpua  From  an  order  remanding 
relator  to  custody  without  tttfl,  be  appeals 
Affirmed.  Howard  Martin,  Asst  Atty  Gen.,  tar 
the  SUte. 

BROOKS,  J.  Relator  was  Indicted  for  mur- 
der, and  filed  an  application  for  the  writ  of 
habeas  corpua  before  Hon.  W.  P.  Nicks,  which 
application  was  granted,  and  upon  the  hearing 
relator  was  remanded  to  tbe  custody  of  the  aher* 
iff  without  bail.  From  this  order  he  appeals  to 
this  court.  We  have  carefully  read  the  evi- 
dence as  contained  In  this  record,  and,  witbout 
discussing  It,  In  our  opinion  the  court  did  not 
eir  In  so  remanding  him  to  custody.  The  Judg- 
ment Is  afflrmed. 


JOHNSON  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  24.  1903.)  Appeal 
from  District  Court,  Bexar  County;  John  H. 
Clark,  Judge.  H.  H.  Johnson  was  convicted 
of  crime,  and  appeals.  Afflnned.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convicted 
of  knowingly  passing  a  forged  instniment,  and 
his  puniahment  assessed  at  five  years'  confine- 
ment in  the  penitentiary.  The  record  is  with- 
out statement  of  facts  or  bill  of  exception.  No 
error  is  made  appar«it,  and  the  judgment  is 
affirmed. 


MOORE  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  10.  1903.)  Appeal  from 
Cherokee  County  Court;  James  P.  Gibson, 
Judge.  J.  L.  Moore  was  convicted  of  lll^Uy 
giving  a  prescription  on  which  to  obtain  whlaky 
in  a  local  option  district,  and  he  appeals.  Re- 
versed. Guinn,  Normain  &  Guinn  and  Willsoa, 
Box  &  Watklns,  for  appelant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  charnd  by  in- 
dictment with  Illegally  giving  a  i^eacnptton  up- 
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on  which  to  obtain  whlAy  b  a  local  option  dla- 
trict  Upon  conriction  he  was  fined  ^50.  and 
liTen  20  daya*  imprieonment  in  the  coontr  jalL 
The  indictment  is  not  snfllcieat,  nnder  t£e  an- 
thiMltr  of  8t«iMnD*  State  (Tex.  Cr.  App.)  78 
8.  W,  MNMt.  The  Jndgment  Is  aecordlnKir  re- 
TerMdt  and  the  prosecntion  ordered  diamfwad. 


HOSLET  T.  STATE.  (Ctmrt  of  Criminal 
Appeals  of  Texas.  June  28,  1908.)  Appeal 
from  District  Court,  Somerrell  Cotmtr;  W. 
J.  Oxf<Hd,  Jodce.  Snnday  Mosler  waa  con- 
victed of  ttieft,  and  appeata.  Afflrmed.  How- 
ard Martin,  Aait  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  waa  conylcted 
of  the  tbeft  of  a  horse,  and  hia  ponishment  aa- 
aeaaed  at  eonfioement  in  the  penttentiarr  for  a 
term  of  flre  jcars.  Hance  this  appeal.  Then 
la  no  bill  of  exertions  nor  atatemeot  of  facts 
In  this  record.  There  appearing  no  error,  the 
judgment  is  affirmed. 


OLIVER  T.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  17,  19030  Appeal 
from  District  Court,  Hill  County;  Wm.  Poln- 
dexter,  Judge.  John  OliTer  was  convicted  of 
murder,  and  appenla.  Afflrmed.  Dooidaas  & 
ShurtlefF,  for  appellant  Howard  Uartm«  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  conricted 
of  murder  in  the  second  degree,  and  hia  punish- 
meat  aaaessed  at  confinement  In  the  penitmtiary 
for  a  term  of  16  years.  There  is  no  bill  of  ex- 
ceptions in  the  record.  In  the  motion  for  new 
trial  appellant  complitlns  because  the  court  re- 
fused to  give  a  charge  on  manslaughter.  We 
have  examined  the  record  carefully,  and,  witii- 
out  here  stating  the  facts  attending  the  homi- 
cide, we  would  observe  that  we  fail  to  find  any 
evidence  requiring  the  court  to  charge  on  man- 
slaogbter.  There  being  no  errors  in  the  record, 
the  Jodgmoit  Is  afBrmed. 


WADE  T.  STATE.  (Court  of  Orimlnal  Ap- 
peals of  Texas.  June  8,  1903.)  Appeal  from 
District  Court,  Victoria  County;  James  C.  Wil- 
son, Judge.  Manuel  Wade  waa  convicted  of 
burglary,  and  appeals.  Afflrmed.  Howard 
Martin,  Aast  Atty.  Qen.,  for  the  State. 

HENDERSON,  J.  Under  an  indictment 
charging  burglary,  appellant  was  convicted,  and 
hia  punTahment  aaaessed  at  confinement  in  the 
penitentiary  for  a  term  of  five  years.  The  rec- 
ord Is  without  statement  of  facta,  bill  of  excep- 
tiona,  or  motion  for  new  trial.  No  error  is 
made  manlfaat,  asd  the  Judgoient  la  accordingly 
afflrmed* 


WALEEB  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  June  24,  19030  Appeal 
from  Wise  County  Court;  S.  G.  Tanker^ey, 
Judge.  Ura  Walker  was  convicted  of  selling 
intoxicating  U^uor,  and  appeals.  Reversed. 
Howard  Martin,  Aast,  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  waa  convicted  for 
selling  intoxicating  liquor  In  a  local  option  ter- 
ritory without  having  procured  the  license  re- 
quired by  Jaw.  The  indictment  is  defective 
nndar  tiie  authority  of  Back  RoUnson  v.  State, 
TO  8.  W.  626,  from  McLennan  county,  just  de- 
rided, wbei«  proper  form  is  laid  down  for  in- 
dictments in  this  character  of  prosecutions. 
Accordingly  the  judgment  is  reversed,  and  the 
prosecution  ordered  dismissed. 

HENDERSON,  J.,  dissenta. 


AUGUST  KERN  BARBER  SUPPLY  CO. 
r.  FREEZE  et  al.  (Court  of  Civil  Aimeals  of 
rexaa.   June  18,  1903.)   Appeal  from  District 


Court,  Himt  Oonnty;  H.  O.  Connor,  Jndg?. 
Salt  by  tile  August  Rem  Barbn-  Supply  Com- 
pany against  K.  K.  Freeze  and  others  to  re- 
strain the  enforcement  of  a  judgment  From 
a  decree  dissolving  an  injunction  restraining 
execution  of  a  Justice's  judgment,  plaintiff  ap- 
peals. Rerersed.  Looney  dc  Clark  and  W.  B. 
Hamilton,  for  appellant.  G.  0.  Green,  for  ap- 
pellees. 

BOOKHOUT.  J.  On  a  former  day  of  the 
term  the  questions  involved  in  this  appeal  were 
certifiedy.to  the  Supreme  Court  for  its  opinion 
therein.'^  See  the  opinion  of  that  court,  for  a 
statement  of  the  case  and  facts,  in  74  8.  W. 
803,  7  Tex.  Ct  Rep.  461.  The  Supreme  Court 
having  answered  the  certified  questions  in  ac- 
cordance with  the  appellant's  contention,  the 
judgment  is  revised,  and  here  rendered  for 
appellant,  perpetually  enjoining  the  judgment 
of  the  justice  a  court  set  out  In  the  peUtlon. 
Revaraed  and  rendered. 


CITY  OF  AUSTIN  r.  AUSTIN  CITY 
CEMETERY  ASS'N.  fCourt  of  Civil  Appeals 
of  Texas.  May  27,  1903.)  Appeal  from  Dis- 
trict Court,  Travis  County:  F.  G.  Morris, 
Judge.  Action  between  the  city  of  Austin  and 
the  Austin  City  Cemetery  Association.  From 
a  judgment  for  the  cemetery  association,  the 
cit^  appealed  to  the  Court  of  Civil  Appeals, 
which  certified  a  certain  question  to  the  Su- 
prone  Court.    On  remand  after  answer  to  such 

iuestlon.     Judgment  below  reversed.     V.  L. 
Irooks.  tor  appellant  D.  W.  Doom  and  D.  H. 
Doom,  for  aroellee. 

FISHER,  a  J.    For  the  reasons  aUted  by 

this  court  In  Its  certificate  to  the  Supreme 
Court  wherein  a  certain  question  was  certified, 
the  judgment  is  reversed,  and  the  cause  remand- 
ed. The  grounds  of  reversal  are  fully  stated  In 
the  certificate,  which  is  set  out  and  copied  by 
the  Supreme  Court  in  Ita  opinion  (TS  8.  W. 
526)  in  answering  the  qneatTon  certified.  Re- 
versed and  remanded. 


HAJEK  &   SIMICEK  et  al.  t.  LUCK. 

i Court  of  Civil  Appeals  of  Texss.  June  11. 
903.)  Appeal  from  Fayette  County  Court; 
Joseph  Ehllnger,  Judge.  Action  by  C.  Luck 
agaioat  Hajek  &  Simic^  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Certified  to  the  Supreme  Court  for  derision. 
Reversed  in  accordance  with  the  opinion  of  the 
Supreme  Court  Woltera,  Lane  ft  Lenert  for 
appellants.    Bobson  ft  Duncan,  Uix  appellee. 

GARRETT,  O.  J.  The  appellee  brought  this 
anlt  against  the  appellants  to  recover  the  bal- 
ance of  a  promissory  note  remaining  after  a 
credit  of  more  than  33%  per  cent,  received  by 
the  appellee  as  an  accepting  creditor  from  the 
assignee  of  Hajek  ft  Simicek  In  a  general  as- 
signment made  in  accordance  with  the  statute 
of  this  state  concerning  assignments  for  cred- 
itors for  the  benefit  of  such  of  their  creditors 
as  would  accept  the  assignment  and  discharge 
them  from  ffirther  liabill^.  It  was  contended 
by  the  appellee  that  the  assigament  having 
been  made  subsequent  to  the  passage  of  the 
national  bankrupt  act  of  1888,  under  a  stat- 
ute suspended  by  that  law  It  was  void,  and  that 
his  acceptance  thereunder  and  receipt  of  331^ 
per  cent,  of  bis  claim  from  the  assignee  did 
not  operate  as  a  discharge  of  the  balance  of  the 
debt  The  court  below  so  held,  and  rendered 
judgment  in  his  favor.  Upon  appeal  to  this 
court  the  question  wss  certined  to  the  Supreme 
Court  for  decision,  and  in  an  opinion  delivered 
May  18,  1903  (74  S.  W.  305.  7  Tex.  Ct.  Rep. 
450),  that  court  answered  that  the  debt  was 
discharged  in  full.  Therefore  the  judgment  of 
the  court  below  will  be  reversed,  and  judgment 
will  be  here  rendered  in  favor  of  the  appellanta. 
Reversed  and  rendered. 
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HOUSE  et  al.  t.  CITY  OF  DALLAS. 
(Court  of  Civil  Appeals  of  Texas.  June  27, 
1903.)  KrroT  from  Dallas  Countr  Court;  Ed. 
8.  Laaderdale,  Judge.  Action  Iv  the  dt^  of 
Dallas  against  FordT  lloase  and  others.  Jiidg>- 
ment  for  plaintiff.  Defendants  bring  error. 
Questions  certified  to  the  Supreme  Court,  which 
remanded  the  case  with  answers  thereto.  Judg- 
ment revensed  and  rendered.  Etheridge  &  Ba- 
Iter  and  Geo.  H.  Plowman,  for  plaintiffs  in  er- 
ror. W.  T.  Henry  and  J.  J.  Collins,  for  de- 
fendant In  error. 

TEMPLETON.  J.  The  ouestionB  Iwolved 
in  this  case  were  certified  to  the  Supreme  Court, 
and  the  opinion  of  that  court  mar  be  found  in 
74  S.  W.  901,  7  Tex.  Ct.  Kep.  647.  The  opin- 
ion snatains  the  contention  of  appellants  that 
none  of  them  can  be  held  liable  in  this  action. 
The  iudgment  will  therefore  be  reversed,  and 

Judgment  will  be  here  rendered  for  appellante. 
t  is  BO  ordered.   Reversed  and  rendereo. 


INTERNATIONAL  &  O.  N.  B.  CO.  r.  AI- 
FORD.  (Court  of  Civil  Appeals  of  Texas. 
June  17,  1003J  Appeal  from  Milam  County 
Court;  R.  B.  Pool.  Judge.  Action  hy  Solomon 
Alford  against  tne  International  &  Great 
Northern  Kailroad  Companr.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 
S.  R.  Fislier,  J.  H.  Tallichet,  and  N.  A.  Sted- 
mnn,  for  sppeUant  Clement  &  Oarrer,  for 
appellee. 

KEY,  J.  This  Is  a  damage  suit,  resulting  In 
a  verdict  and  jndgmoit  for  the  plaintiff  tor 

$200;  and  the  defendant  has  appealed.  Appel- 
lant has  presented  numerous  assignments  of  er- 
ror complaining  of  the  court's  charge,  the  re- 
fusal of  requested  instructions,  and  the  verdict 
of  the  jury.  They  have  all  been  dnly  consid- 
ered, and,  without  discussing  them  in  detail,  we 
hold  that  the  charge  of  the  court  and  special 
instructions  given  at  the  request  of  appellant 
submitted  the  case  to  the  jury  correctly,  and 
that  the  assignments  on  that  subject  are  un- 
tenable. We  also  hold  that  the  verdict  is  sup* 
ported  by  testimony.   Judgment  affirmed. 


LINDSET  et  al.  r.  STATE  et  al.  (Court  of 
Civil  Appeals  of  Texas.  June  24. 1902.)  Appeal 
from  District  Court,  Edwards  County;  I.  L. 
Martin,  .ludge.  Action  by  the  state  and  others 
against  A.  J.  Lindsey  and  oth^s.  Judgment 
Cor  plaintiff^  and  defendants  appeal.  Case 
certified  to  Supreme  Court.  Judgment  below 
reversed.  Walter  Anderson,  W.  C.  Linden,  H. 
0.  Fisher,  Jr.,  and  Jno.  C.  Townes,  tor  appel- 
lants: 

NEILL,  J.  The  question  Involved  In  this 
appeal  was  certified  to  the  Supreme  Court,  and 
its  decision  thereof  (74  S,  W.  750,  7  Tex  Ct 
Rep.  573),  requires  that  tbe  judgment  of  the 
district  court  be  reversed,  and  the  cause  re* 
manded,  which  Is  done. 


McLENNAN  COUNTY  v.  PRJMM  et  al. 
(Court  of  Civil  Appeals  of  Texas.  June  10, 
1903.)  Appeal  from  District  Court.  McLennan 
County;  M.  Surratt,  Judge.  Action  by  McLen- 
nan county  against  T.  J.  Primm,  Mrs.  M.  A. 
Prescott,  and  others.  From  a  judgment  for  de- 
fendant Prescott,  plaintiff  appeals.  Affirmed. 
Clarlt  &  BoJinger,  for  appellant.  Taylor  &  Gal- 
lagher, for  appellee. 

STREETMAN,  J.  Tbe  question  of  law  in- 
volved in  this  case  is  precisely  the  same  as  that 
decided  in  the  case  of  McLennan  County  v. 
F-rost  (this  day  decided)  75  S.  W.  876.  The  de- 
fendant Primm  was  tax  collector  of  McLennan 
county,  and  the  appellee,  Mrs.  A.  M.  Prescott, 
was  his  deputy.  The  suit  was  brought  by  the 
county  to  recovo-  an  alleged  balance  of  $1,078 


and  interest  thereon,  excess  (tf  tees  due  tbe 

county,  under  the  provisions  of  the  act  of  the 
Twenty-Fifth  Legislature,  known  as  tbe  "Fee 
Bill."  The  defendant  Primm  admitted  an  in- 
debted neae  of  f(}80.43,  tor  which  judgment  was 
rendered  In  favor  of  the  county.  The  balance 
of  the  excess  which  was  claimed  to  be  dae  the 
county  was  claimed  by  Mrs.  Prescott  under  her 
contract  as  deputy,  and  a  judgment  was  award- 
ed her  against  the  defeodant  Primm  tor  said 
sum.  amounting  to  $531.  There  la  no  conflict 
In  the  evidence,  and  therefore  no  occarion  to 
set  out  the  facts  more  at  length.  I^ere  being 
no  error  in  the  judgment,  it  is  affirmed.  Af- 
firmed. 


MAGNOLIA  PARK  CO.  et  aL  v.  TINSLBY 
et  al.*  (Coort  of  Civil  Appeals  of  Texas.  May 
14,  1003.)  Appeal  from  IMstrict  Court,  Harris 
County;  Wm.  H.  Wilson,  Judge.  Action  by 
Charles  Tinsley  and  others  against  the  Mag- 
nolia Park  Company  and  others.  Judgment  for 
plaintiffs.  Defendants  appeaL  On  remand  from 
the  Supreme  Oonrt  with  answers  to  certified 

JneetioDS.  Jodgmmt  below  reversed.  Ewing 
:  RiDg,  for  appellants.   Jacob  0.  Baldwin  and 
Bowe  «  Rowe,  for  appellees. 

GARRETT,  G.  J.  The  qnestlona  In  this  easa 
were  certified  to  the  Supreme  Court,  and  were 
answered  in  an  opinion  delivered  by  that  court 
March  26,  1903.  73  S.  W.  5.  The  answers  of 
the  Supreme  Court  require  a  reversal  of  the 
judgment  of  the  court  below;  and,  It  appearing 
from  the  undiluted  facta  that  the  imintiffs 
Chas.  Tlnsicv  and  tbe  heirs  of  base  Hender- 
son Tinsley  were  not  entitled  to  recover  of  the 
defendant  Magnolia  Park  Company  the  land 
sued  for,  judgment  will  be  here  reitdered  in 
favor  of  said  defendaut.  Revened  and  render- 
ed. 

(May  21,  1803.) 

In  disposing  of  this  case  at  our  session  on 
last  Thiuwlay  In  accordance  with  the  answers 
of  the  Supreme  Court  to  the  certified  questions, 
we  failed  to  pass  upon  the  question  of  the  right 
of  the  plaintiffs  to  recover  against  the  defend- 
ants who  are  the  heirs  of  John  T.  Brady.  Jr., 
and  the  heirs  and  devisee  of  John  T.  Brady. 
As  stated  In  the  certificate,  28  acres  of  the  iw- 
acre  tract  set  apart  to  Mary  Tinsley  and  pnt 
in  controversy  by  the  suit  of  the  plaintiffs  was 
conveyed  by  Mary  A.  Tinsley  to  John  T.  Brady, 
as  trustee  for  his  son  John  T.  Brady,  Jr.  It 
was  taken  from  the  west  side  of  the  tncL  The 
remainder  of  the  tract,  whidi  was  cooveyed  by 
Mary  A.  Tinsley  to  John  T.  Brady,  iKHitaining 
81  acres,  was  afterwards  partitioned  between 
John  T.  Brady  and  Lucy  Sherman  Brady 
and  Sidney  Sherman  Brady,  the  childroi  of  his 
deceased  wife,  Lennle  S.  Brady,  as  commnnity 
property  of  the  said  John  T.  Brady  and  the 
said  Lennie  S.  Brady,  and  65^^  acres  there- 
of was  set  spart  to  the  said  John  T.  Brady, 
and  15^  acres  was  set  apart  to  the  said  Lucy 
Sherman  Brady  and  Sidney  Sherman  Brady. 
The  partition  was  made  by  the  district  court 
of  Harris  county  in  cause  No.  13,366,  John  T. 
Brady  t.  L.  S.  and  S.  S.  Brady,  and  indoded 
other  property.  Tbe  commissioners  who  parti- 
tioned this  land  allotted  to  J.  T.  Brady  SSH 
acres  of  said  81-acre  tract,  which  is  taken  on 
of  the  east  side  of  said  tract,  and  Is  deaoibed 
by  metes  and  bounds.  There  Is  allotted  to  U 
S.  and  S.  8.  Brady  15%  acres  out  of  said  81- 
acre  tract,  beginning  on  the  division  line  of  said 
81-acre  tract  and  the  28-acre  tract  bel<mging 
to  J.  T.  Brady,  Jr..  said  point  of  beginning 
being  848  feet  from  Buffalo  Bayon;  tfa«ice  run- 
ning east  413H  feet;  thence  south  1,633 -feet 
to  the  division  line  of  said  tract  and  the  E.  S. 
Butler  tract;  thence  west  on  said  line  413^ 
feet,  to  the  line  of  said  J.  T.  Brady,  Jr.,  tract. 
28  acres;  thence  north  of  said  lino  1,630  feet. 
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to  the  place  of  beffinninf.  The  remainder  of 
said  81  acres  was  allotted  to  J.  T.  Brady.  The 
65^4  acres  set  apart  to  John  T.  Brady  was  con- 
T^ad  by  him  to  the  Houston  Land  &■  Trnst 
CompaQy,  as  trustee  for  the  Port  Houston 
Land  ImprOTement  Company,  as  part  of  a  tract 
of  1,374^  acres,  and  was  acquired  through 
mesne  conveyances  by  the  defendant  MagnoHa 
Park  Company.  The  81  acres  conveyed  by 
Mary  A.  Tinsley  to  John  T.  Brady  included  the 
balance  of  her  share  and  the  shar^  of  Chas.  Tln- 
sley  and  leaac  Henderson  l^nsley,  and  the  Jury 
found  on  special  issues  submitted  that  the  coo- 
veyance  as  to  the  shares  of  Chas.  and  Isaac 
Tinsley  was  made  Id  trust  for  them.  We  thtuk 
the  facts  of  the  case  justify  this  conclusion. 
The  Ma^olia  Park  Company,  as  an  innocent' 
purchaser  for  value,  acquired  title  to  the  tract 
of  65^  acres,  and  as  to  it  should  have  judg- 
ment As  the  heirs  of  John  T.  Brady,  Jr.,  the 
defendants  Lucy  Sherman  Brady,  Sidney  Sher- 
man Brady,  aud  Mary  Etta  Brady  acquired 
title  to  the  tract  of  28  acres  conveyed  by  Mary 
A.  liualey  to  John  T.  Bradv,  for  the  use 'of 
John  T.  Brady,  Jr.,  as  his  snare  of  the  lands 
set  apart  to  Mary  A.  Tinsley  in  lien  of  the 
stock  in  the  New  Houston  City  Company,  and 
are  entitled  to  judgment  therefor.  The  tract 
of  15^^  acres  set  apart  to  Lucy  S.  and  Sidney 
S.  Brady  in  the  partition  between  John  T. 
Brady  and  hts  deceased  wife,  Lennie  S.  Brady, 
was  received  by  them  charged  with  the  trust  in 
favor  of  the  plaintiffa;  but,  as  Mary  A.  Tinsley 
owned  an  absolute  Interest  in  the  81  acres  con- 
veyed by  her  to  John  T.  Brady,  amounting  to 
tbe  difference  between  the  eutire  tract  and  the 
shares  of  the  plaintiffs,  which  were  found  to 
be  64%  acres,  to  wit,  16^  acres,  which  more 
than  covers  the  15^  acres,  the  heirs  of  lifflinie 
S.  Brady  wonid  take  her  share  of  the  com- 
munity nnaffected  by  such  trust.  The  jury 
found  tbe  interest  of  Chaa  Tinsley,  Isaac  H. 
Onnsley.  asd  John  T.  Brady,  Jr.,  in  the  109 
acres  to  be  32^  acres  each,  which  would  leave 
only  12  acres  to  Mary  A.  Tinsley;  but,  as  she 
couveyed  only  28  acres  of  tbe  land  in  full  of 
John  T.  Brady,  Jr.'s,  interest,  we  must  suppose 
that  the  difference  In  acreage  was  accounted  for 
in  tbe  quality  of  the  land,  as  she  was  invested 
with  the  leg>l  title  and  had  the  right  to  make 

Eartitlon.  Here  wonid  still  be  a  question,  per- 
aps,  of  division  between  the  share  of  Mary  A. 
Tinsley  and  those  of  the  plaintiffs;  but  the 
number  of  acres  that  she  received  from 
the  109-acre  tract  and  the  balance  to  her 
in  the  109  acres  would  still  amouDt  to  less 
in  acreage  than  tbe  difference  between  tl>e 
shares  of  the  plaintiffs  and  the  entire  tract 
convoyed  by  her  to  Brady.  So  we  conclude 
that  the  interest  in  the  109  acres  of  Mary 
A.  Tinsley  as  the  owner  of  one  of  the  shares 
does  not  amount  to  less  than  the  15%  acres, 
and  that  the  title  to  this  amount  at  least  be- 
came vested  in  the  community  estate  of  John 
T.  and  Lennie  S.  Brady  unaffected  by  the  trust 
in  favor  of  plaintiffs,  except  as  to  the  com- 
munity share  of  John  T.  Brady,  which  equity 
would  require  to  be  substituted  in  the  place 
of  the  land  really  charfied  with  it,  and  con- 
veyed by  him  and  acquired  by  the  Maenolia 
Park  Company  discharged  of  it.  The  plaintiffs, 
therefore,  would  be  entitled  to  recover  an  un- 
divided one-half  of  the  tract  of  15^  acres,  and 
for  the  other  half  of  said  tract  the  defendants 
Tyucy  Sherman  Brady  and  Sidney  Sherman 
Brady  should  have  judgment.  The  judsrment 
heretofore  entered  by  this  court  is  set  aside  of 
the  court's  own  motion,  and  judgment  will  be 
here  rendered  in  accordance  with  tbe  above  cou- 
clnslona.  Reversed  and  rendered. 

On  Motion  for  Additional  OonclnsIonB. 
(June  19,  1903.) 
Hie  appellees  have  Gled  a  motion  for  addi- 
tional conclunons  of  fact,  and  specify  a  number 
of  points  on  which  tbey  desire  such  conclusions. 


Several  of  the  particulars  upon  which  tbey  ask 
for  conclusions  are  of  matters  that  appear 
from  the  record  as  of  the  facts  appertaining  to 
the  motion  to  dismiss  the  appeal.  Counsel  may 
present  such  facts  to  the  Supreme  Court  in 
their  application  for  a  writ  of  error,  should  they 
make  one,  without  its  being  necessary  for  this 
court  to  jrather  such  facts  for  them  from  the 
record.  There  are  other  particulars  which  are 
either  Included  in  the  conclusions  heretofore  filed 
or  upou  which  this  court  does  not  think  it  would 
be  materia]  to  make  conclusions.  But  the  fol- 
lowing facts  are  found  supplemental  to  those 
included  in  the  condusions  heretofore  filed.  We 
refer  to  the  statement  made  for  the  Supreme 
Conrt  on  tbe  certified  questions,  and  to  the 
facts  found  in  our  disposition  of  the  case  on 
May  21,  1903,  as  conclusions  heretofore  Sled. 
(1)  The  jury  in  the  court  below,  upon  the 
submission  to  them  of  special  issnes,  found 
that  the  209  acres  was  awarded  iu  the  partition 
to  Maty  A.  Tinsley  in  lieu  of  the  1,700  shares 
of  stock  conveyed  to  her  in  trust  by  Isaac  T. 
l^nsley  for  the  benefit  of  his  heirs;  that  the 
■aid  Mary  A.  Tinsley  so  held  the  land  in 
trust,  and  at  all  times  recognized  the  beneficial 
interest  of  the  parties  mentioned  in  the  deed. 
(?)  The  consideration  of  the  deed  from  John 
T.  Brady  to  the  Port  Houston  Land  &  Improve- 
ment Company,  as  found  by  the  jury,  was 
bonds  and  stock  of  said  company,  to  wit,  260 
bonds  of  $1,000  each  and  2,500  diares  of  stock; 
that  at  the  time  of  his  death  Brady  owned 
aboat  one-half  of  the  .bonds  of  said  company, 
aud  that  the  Mngnolia  Park  Company  Issued 
to  the  heirs  of  Brady  stock  and  bonds  In  lieu 
thereof:  and  that  the  heirs  of  Brady  still  own 
the  same,  and  inherited  from  their  father  that 
and  otha-  property,  all  amotmting  to  $200,000. 
which  is  in  the  hands  of  their  guardian.  (3) 
At  tbe  date  of  the  deed  from  Mary  A.  Tinsley 
to  John  T,  Brady,  to  wit,  October  2,  1881.  as 
stated  in  tbe  certificate,  Isaac  Hendersou  Tins- 
ley  was  of  unsound  mind.  He  continued  so 
until  his  death  March  19,  1882.  When  he  died 
he  left  surviving  him  his  wife,  Louisa  Tinsley, 
and  two  children,  to  wit,  Mamie  and  Hender- 
son, both  of  whom  were  under  age  when  this 
suit  was  brought  Isaac  Henderson  Tinsley 
never  knew  of  the  conveyance  to  Brady,  or  that 
he  was  claiming  the  land.  Tbe  jury  found  that 
the  land  was  worth,  at  the  time  of  the  trial  in 
the  court  below,  $200  an  acre.  The  deed  exe- 
cuted by  Mary  A.  Tinsley  to  John  T.  Brady 
did  not  purport  to  have  been  executed  by  her 
as  tnistee.  and  did  not  disclose  that  she  Intend- 
ed to  act  in  any  other  tlian  an  individaal 
capacity. 


MASEK  &  JIRA8EK  v.  FIRST  NAT. 
BANK  OF  BARTLETT.  (Court  of  Civil  Ap- 

g^als  of  Texas.  May  20.  190:i.)  Appeal  from 
ell  County  Court;  G.  M.  Felts,  Judge.  Ac- 
tion between  Masek  &  Jirasek  and  the  First 
National  Bank  of  Bartlett.  From  a  Judgment 
for  the  latter,  the  former  appeals.  Affirmed. 
Robertson  &  Goldstein,  for  appellant.  A.  M. 
Montelth  and  Stanton  Allen,  for  appellee. 

FISHER,  C.  J.  There  Is  evidence  In  the 
record  which  anthorised  the  conclusion  of  the 
trial  court  that  tbe  Jurisdiction  and  venue  of 
the  suit  was  properly  iu  Bell  county.  There 
was  no  error  in  the  court's  rendering  judement 
for  the  interest,  as  complained  of  tn  appellant's 
second  assignment  of  error.  No  amendment 
was  necessary.  We  find  no  error  In  the  record, 
and  the  Judgment  is  affirmed. 


SLAYDEN-KIRKSEY  WOOLEN  MILLS 
V.  FRANKLIN.  (Court  of  Civil  Appeals  of 
Texas.  June  17,  1903J  Appeal  from  McLen- 
nan County  Court ;  G.  B.  Gerald.  Judge.  Action 
between  the  Siayden-Kirksey  Woolen  Mills  and 
J.  B.  Franklin.  Judgment  for  Franklin,  and  the 
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Slarden-Klrkwr  Woolen  Ifilli  appeal.  Affirm- 
ed. T.  A.  Bltlr  and  Allan  D.  Banford,  for  ^ 
pellaDt.  BofDtoD  ft  Boynton,  for  appellee. 

PISHEB,  O.  J.  The  law  as  stated  in  Na- 
tional Bank  t.  Aahworth  (Pa.)  16  Atl.  606.  2 
L.  R.  A.  493:  Ward  t.  Smith.  7  WaljL  Ul,  19 
T..  Bd.  207;  Dodge  t.  Trnst  Co..  93  U.  8.  379, 
23  L.  Ed.  920;  Bank  t.  Goodman,  109  Pa.  422. 
2  Atl.  687,  58  Am.  Bep.  728;  Bank  t.  Packins 
€o.,  117  lU.  100.  7  N.  B.  601,  87  Am.  Rep.  SKH 
Anderaoa  T.  Gifl,  79  Md.  818.  29  Atl.  SW,  25 
L.  R.  A.  200,  47  Am.  St.  Bep.  415;  Hazlett  t. 
Bank  (Pa.)  19  Atl.  65;  and  Femald  v.  Bnab. 
131  M&se.  o91— vhen  applied  to  the  facts  stated 
In  the  record,  settles  the  caae  In  favor  of  appel- 
lee. Affirmed. 


SMITH  et  al.  t.  KIBKHAM.  fConrt  of  Civil 
Appeals  of  Texas.  April  15, 1903.)  Appeal  from 
District  Court,  Johnson  Conntr;  J.  F.  Henry, 
Special  Judge.  Action  by  William  Kirkham 
against  L.  L.  Smith  and  others.  Judgment 
for  plaintiff.  Defendants  appeal.  AflSrmed. 
Frost,  Neblett  ft  Blanding  and  Plummer  ft 
Green,  for  appellants.  E.  L,  Stovall  and  Ij.  B. 
Daris.  for  appellee. 

KEY,  J.  This  is  an  action  of  trespass  to  try 
title,  resulting  in  a  judgment  for  the  plaintifc, 
and  the  defeudants  have  appealed.  The  trial 
Judge  filed  conclusions  of  fact  and  law.  The 
former  find  support  in  the  testimooy,  and  the 
latter  state  the  law  correctly  on  the  principal 
queationa  in  the  case.  The  conclasions  referred 
to  are  adopted  by  this  coart,  sod  the  Judgment 
Is  affirmed.  Affirmed, 


STATD  r.  LAREIDO  ICB  00.  et  al.*  (Ooart 
of  Civil  Appeals  of  Texas.   Uay  20, 1908.)  Ap- 

•Rehearing  dMlad  June  11,  UOL 


rl  from  District  Court,  Webb  Goimt7;  A. 
UcLane,  Jadge.  Actwn  by  the  state  of 
Texas  against  the  Laredo  Ice  Company  and 
others.  On  r^earing.  after  remand  from  the 
Supreme  Court  with  answers  to  certified  qaea- 
tlona.  Judgment  below  rereraed.  C.  K.  Bell, 
for  appellant  Nidiol«»  ft  BfoUaly  and  B.  A. 
Atlee,  for  appellees. 

JAMES,  C  J.  The  district  court  snstained  a 
general  demurrer  to  the  petition;  the  ruling 
being  to  the  effect  that  the  act  of  the  legis- 
lature kuown  as  the  "Anti-Trust  I>aw  of  1899" 
(I^WB  1899,  p.  246,  c  146)  was  nnconatitn- 
ttonal.  We  certified  the  qaestion  to  the  Sa- 
preme  Court,  and  they  have,  in  an  opinion 
published  in  73  S.  W.  951.  7  Tex.  Ct. 
239.  held  it  constitutional.  Therefore  the  judg- 
ment is  reversed,  and  tbe  cause  remanded. 


SUPREME  COUNCIL  OF  AMERICAN 
LEGION  OF  HONOR  r.  TAYLOR  et  al. 
(Court  of  Civil  Appeals  of  Texas.  May  27.  1903.) 
Appeal  from  District  Court.  Milam  County;  J. 
C.  Scott,  Judge.  Action  between  the  Supreme 
Council  of  the  American  Legion  of  Honor  and 
Hattle  E.  Taylor  and  others.  From  a  judgment 
for  Taylor  and  others,  the  Supreme  Council  ap- 
peals. Affirmed.  John  Lw  Terr^  and  Monta 
J.  Moore,  for  appellant.  Hefley,  McBride  ft 
Watson,  for  appeOeea. 

STBEETMAN,  J.  The  questiona  involved  In 
this  appeal  are  the  same  as  in  the  case  of  Sn- 

treme  Council  of  American  Legion  of  Honor  r. 
torey  (this  day  decided)  76  8.  W.  901.  There 
is  no  complaint  against  the  findings  of  fact  filed 
by  the  court,  and  it  is  not  necessary  to  set  out 
the  facts  in  this  opinion.  We  find  no  oror  in 
the  Judgment,  and  it  !•  tlierefOEe  aflltmed.  Af- 
firmed. 
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ABANDONMENT. 

Of  agencT      broker,  effect  &■  to  compensation, 

Bee  "Brokers,"  ?  2. 
Of  contract,  see  "Contracts,"  S  4. 
Of  pablic  landB,  see  "Public  Landa,"  |  2. 

ABATEMENT. 

Of  nTilsance,  see  "Nuisance."  §  2. 
Pleas  in  abatement,  see  "Pleading,"  S  2. 

ABATEMENT  AND  REVIVAL. 

Judgment  as  bar  to  another  action,  aee  "Judg- 
ment," S  D. 

Pleas  in  abatement,  see  "Pleading,"  fi  2. 

Bigbt  of  action  by  or  against  personal  repre- 
sentative, see  "Ezeentors  and  Adminiatra- 
tora,"  S  6. 

I  1.  Olijeetloiu  to  JnrlsdlctloiL. 

Where  defeudnnt's  domicile  is  In  a  county 
other  than  that  in  which  be  is  sued,  bis  plea 
of  privilege  to  be  sued  in  the  county  of  his 
residence  held  well  founded.— Pearson  v.  West 
<Tex.  CiT.  App.)  334. 


i  s. 


title. 


Transfer   or   derolntlon  of 
rlcht,  interest,  or  UablUty. 

An  action  "by  a  guardian  for  sale  of  the  min- 
or's real  estate  hew  not  to  abate  by  bis  resigna- 
tion, and  failore  of  his  successor  to  file  an 
amended  petition  and  obtain  an  order  of  sub- 
stitution.—McVaw  V.  Shelby  (Ky.)  227. 

i  3.    Deatb  of  partj  and  revlTal  of  ae- 
tlon. 

Under  Sayles*  Ann.  Cir.  St.  1897,  art.  3353ft, 
where  cause  of  action  for  personal  Injuries  ro- 
snltinj;  in  death  did  not  surviTe,  defendant  tteld 
not  liable  to  representatives  of  deceased  for 
medical  expenses  incurred  by  reason  of  the 
injaries.— Ellyson  v.  International  &  O.  N.  R. 
Co.  (Tex.  Civ.  App.)  868. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  3353a, 
action  for  personal  injaries  survives  to  represen- 
tatives of  deceased  plaintiff  only  when  such  in- 
juries did  not  cause  the  death.— Ellyson  v.  In- 
ternational &  G.  N.  K.  Co.  (Tez.  Oiv.  App.) 
868. 


ABDUCTION. 

See  "Sedoction." 

ABUTTING  OWNERS. 

AaseasmentB  for  eipenses  of  public  Improve- 
ments, see  "Municipal  Corporations,"  S  o. 

Compensation  for  taking  of  or  injury  to  lands 
or  easempnts  fOr  public  use,  see  "Eminent  Do- 
main," §  3. 

Bights  in  streets  in  cities,  see  "Unnidpal  Cor- 
porations," if  7. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  I  1. 
Of  goods  sold  in  general,  see  "Safes,"  S  8. 

ACCIDENT 

Accident  insurance,  see  "Insorance,"  I  8L 
€ause  of  death,  see  "Death,"  {  1. 
76  S.W. 


ACCOMMODATION  PAPER. 

See  '^iUa  and  Notes." 

ACCOMPLICES. 

Testimony,  aee  "Criminal  Law,"  »  18,  21. 

ACCORD  AND  SATISFACTION. 

See  "Payment." 

Facts  held  to  show  an  accord  and  sattafaction. 
—Andrews  v.  W.  B.  Stnbbs  Contracting  Go. 

(Mo.  App.)  na 

ACCOUNT. 

Accounting  between  partners,  aee  Tartner- 
ship,"  S  1. 

Accounting  by  executor  or  administrator,  see 
"Bzecntora  and  Adminlatrators,"  S  7. 

Acconating  by  foreign  administrators,  see  "Ex- 
ecutors and  Administrators,"  §  8. 

Accounting  by  guardian  of  infant,  see  "Qnard- 
ian  and  Ward,"  f  4. 


ACCUMUUTIONS. 

Restrictions  on  creation  of  tmsts  for  acenmnla- 
tlon,  see  "F«rpetnitiea." 

ACKNOWLEDGMENT. 

operation  and  effect  of  admissions  as  evidence. 

see  "Evidence,"  i  4. 
Operation  and  effect  of  ftdmiasiiHis  as  gronnd 
Of  estoppel,  see  "Estoppel,"  f  1. 

I  1.   Taklnc  and  oertUeate. 

Under  Act  May  12,  1840,  p.  237  fflart.  Dig. 
art.  2791),  it  is  not  necessarj-  to  the  validity 
of  a  certificate  of  aclinowledgment  that  the 
oflicer'e  certificate  should  state  that  the  sub- 
scribing witness  was  known  to  the  officer  tak- 
ing the  acknowledgment— Wren  t.  Howland 
(Tex.  Civ.  App.)  894. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Bar  by  former  adjudication,  see  "Judgment," 
5  5. 

Constitutional  guaranties  of  remedies,  see  "Con- 
stitutional Iaw,"  S  5. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malidons  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Review  of  proceedings,  see  "Appeal  and  Error" : 
"Exceptions.  Bill  oF* ;  "Justuxs  of  die  Peace.'^ 
S  2;  '^ew  Trial." 
Set-off,  see  "Set-Ofl  and  Counterclaim." 
Survival,  see  "Abatement  and  Revival,"  |  8. 

AeUona  between  pontes  in  parUciUar  rekUiortM- 
See  "Landlord  and  Tenant,"  fi  3;  "Master  and 

Servant,"  H  7-9;  "Partnership,"  1 1. 
Co-tenant^  see  "Paitition,"  |  1. 
(1136) 
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AeOOM  bv  Of  OQaintt  parttoular  efaUMS  Of 
portiet. 

See  "Oarriera,"  »  2-7;  "Oorporatioiw,"  J  8; 
"Ezecaton  and  Administraton,"  |  6;  "Hus- 
band and  Wife,"  I  8:  "Municipal  Oorpors- 
tlons."  8;  "BaUroada."  H  8,  6-10;  'Street 
Bailroadfl,"  |  2. 

Assignee  for  creditors,  see  "Asaignments  tax 
Benefit  of  Creditors,*'  %  1. 

Banks,  see  "Banks  and  Banking,"  I  1. 

Connecting  carriers,  see  "Carriers,"  I  2. 

Creditors  of  estate  of  decedent,  see  "Descent 
and  Distribution,"  %  1. 

Foreign  corporations,  see  "Ooiporations,"  j  8. 

Heirs,  see  'T>e8cent  and  Distribution."  S  1. 

Telegraph  companies,  see  "Telegrophs  and  Tde- 
phones,"  §  1. 

Trustees,  see  "Trusts,"  14.  .  , 

Trustees  in  bankruptcy^,  see  "Bankiuptcr.   t  1- 

ParHcuXoT  causes  or  grownda  of  actUm. 


der,"  S  3;  "Malicious  Prosecution,"  I  2;  "Neg' 
ligence,"  S  3;  "Nuisance,"  8  1;  "Taxation,' 
{  4:  "Trespsfls";  "TroTer  and  CouTersion,' 
I  1. 

Breach  of  contract,  see  "Contracts,"  i  6; 
"Sales,"  8  5. 

Breach  of  warranty,  see  "Sales"  S  5. 

Champertous  contracts,  see  "Champerty  and 
Maintenance." 

Givil  damages  for  sale  of  liqaora,  see  "Intoxi- 
cating Liquors,"  8  8.   

Delay  In  delivery  of  message,  see  "Telegraphs 
and  Telephones,"  8  X. 

Fires  caused  by  operation  of  railroad,  aee 
"Railroads,"  8  10. 

Guardian's  bond,  see  "Guardian  and  Ward," 
8  &• 

Injuries  caused  by  surface  waters,  see  "Wa- 
ters and  Water  Courses,"  {  1. 

Injuries  to  animals  caused  ^  operation  of 
railroad,  see  "Railroads,"  8  ». 

Injuries  to  live  stock  in  transit,  see  "Carriers," 
I  3. 

LiQOor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," 5  3. 

Loss  of  goods      carrier,  see  "Carriers,"  f  2. 
Loss  of  passenger's  bBggage,  aee  "Curiers," 
8  7. 

Loss  of  services  of  child,  see  "Parent  end 
Child." 

Municipal  bonds,  see  "Muuicipat  Corporations," 

fi  9- 

Penalties  for  Tiolation  of  naory  laws,  see 
"Usury."  S  2. 

Personal  injuriea,  see  "Carriers,"  8  4;  "High- 
ways," 8  2;  "Master  and  Serrant"  fi|  7-9; 
"Municipal  Corporations,"  |  8;  "Ballivada," 
S6  3,  6-^;  "Street  Railroads,"  8  2. 

Recovery  of  interest,  see  "Interest,"  |  1. 

Recovery  of  price  pidd  for  goods,  see  "Sales," 
8  5. 

Rent,  see  "Landlord  and  Tenant,"  8  2. 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," 8  3. 

Wrongful  attachmeut,  see  "Attachment,"  8 

Wrongful  ejection  of  passenger,  see  "Carriers," 
8  6. 

Particular /oma  of  action. 
See  "Ejectment";  "Itpplcvin";  "TreBpass/'  8 
2;  "Trespass  to  Try  Title";  "Trover  and  t3on- 
version.'' 

ParUeularformgqfapeciai  reMcT- 
See  "Divorce";  "lu junction";  "Interpleader"; 
."Partition,"  g  1;  "Quieting  Title";  "Specific 
Performance." 

Alimony,  see  "Divorce,"  8  3. 
Construction  of  will,  bco  "Wills,"  |  4. 
Determmation  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 


Disbarment  of  attorney,  sea  "Attonwy  and 

Client."  8  1- 

Dissolution  of  partnership,  see  "Partnership.** 
8  I- 

Enforcement  of  vendor's  lien,  see  "Ventior  And 

Purchaser."  {  1. 
Establishmeut  and  enforcement  of  tmst,  see 

"Trusts,"  8  4. 
BlstabUshment  of  will,  see  "Wills,"  {  3. 
Foreclosure,  see  "Chattel  Mortgages."    i  6; 

"Mechanics'  Uens,"  {  2;  "Mortgages."  1  7. 
Befonnation  of  written  Instrmnent,  see'  *'Ref- 

ormatlon  of  Instruments." 
Removal  of  cloud  on  title,  see  "Quieting  Title." 
Setting    aside    fraudulent    conveyaoce,  see 

"Frandulent  Conveyances,"  |  3. 
Setting  aside  wUl,  see  "Wills,"  1 8. 


Portieulor  proceecHngs  <n  ocMoiu. 

Appearance" ;   "Continuance" ;  "Coats* 
~  ■  Ex- 

Limitfttioa 

ence ";  "Removal  of  Canses";  'Triaf:  "vS"- 
ue." 


See  "Appearance";  "Continuance";  "Coats' 
"Damages":  "Depositions":  "Evidence";  "E 
ecution";  "Judgment":  "Jury";  "Limitntit 
of  Actiona";  "Partiee'';  "Pleading":  "Befe 


Particular  remedies  In  orinctdent  to  aetknu. 

See    "Attachment" ;    "Dlsoovery";  "Oamish- 
ment";  "Injunction";  "Receivers.'' 

'  Proceedings  in  exerdae  of  special  Jurlgdictitms. 

Courts  of  limited  jurisdiction  in  general,  see 
1    "Courts."  fi  4. 

.  Criminal  prosecutions,  see  "Criminal  Law.** 
Suits  in  equity,  see  "Bqnlty." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace."  8  1. 

'  I  1.    N«tnre  and  form. 

I  A  cashier's  entry  of  credits  on  the  bank 
book  of  interest  due  a  connty  on  daily  balances 
held  not  to  amount  to  a  settlement,  requiring 

;  the  coiintjf  to  resort  to  equity  to  correct  a  mis- 
take therein  to  entitle  It  to  recover.— Linn  Coun- 
Fannera*  ft  Mercliants'  Bank  (Mo.  8apu) 

Whether  a  cause  arising  in  the  circuit  court 
'  is  to  be  judged  to  be  an  action  at  law  or  a  suit 
in  equity  must  depend  on  the  facts  of  the  case.— 
State  ex  rel.  Wyandotte  Lodge.  No.  30,  I.  O.  O. 
I  F.,  V.  Evans  (Mo.  Sup.)  914. 

If  the  pleadiugs  presented  to  the  court  a  suit 
in  equity,  its  character  would  not  be  changed 

I  because  the  decree  in  one  respect  took  the 
form  of  a  judgment  at  law.— State  ex  rcL 

:  Wyandotte  Lodge,  No.  35,  1.  O.  O.  F.,  v.  Evans 
(Mo.  Sup.)  914. 

Distinction  between  law  and  equity  is  ob- 
served in  Missouri.- State  ex  rel.  Wyandotte 
Ix>dge  No.  35,  I.  O.  O.  F.,  V.  Evans  (Mo.  Sup.) 
914. 

8  S.    Joinder,    splittinCt  oimsoUdmtlon, 
mnd  seTeranoe. 

Motion  for  consolidation  of  actions  held  prop- 
erly denied.— Klondike  Lumber  Co.  t.  Bender 
W^agon  Co.  (Ark.)  865. 

Defendant  in  an  action  on  a  contract  AeM  to 
have  waived  its  right  to  object  to  splittinf  the 
cruse  of  action. —Louisville  Bridge  Co.  t.  Loth 
isville  &  N.  R.  Co.  (Ky.)  285;  Pittsburg,  C 
C.  &  St.  L.  By.  Co.  V.  Same,  Id. 

A  cause  of  action  against  one  in  her  individ- 
ual capacity  held  not  susceptible  of  being  ioiDed 
with  oue  agaiust  her  as  the  surrivins  mte  of 
the  member  of  a  partnership.— First  KaL  Bank 
V.  Vaienta  CTex.  Civ.  App.)  1087. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  I  2. 
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ADEQUATE  REMEDY  AT  LAW. 

Effect  of  ordinary  remedy  at  law  on  right  to  re- 
lief by  quo  warranto,  see  "Qno  Warranto," 

§  1. 

Effect  on  jarisdiction  of  eanlty.  see  "Injunc- 
tion,- it. 

ADJOINING  LANDOWNERS. 

See  "Boaudaries." 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  t  2. 
Operation  and  effect  of  former  adjndioation. 
Bee  "Judgment,"  SI  6,  6. 

ADJUSTMENT. 

Of  loss  within  liunranee  poller,  >m  **Insur- 
ance.'*  I  10. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors, 
see  "AssignmeDts  for  Benefit  of  Creditors, 
I  1. 

Of  estate  of  decedent,  see  "Execnton  and  Ad- 

miuistratorfl." 
Of  estate  of  ward,  aee  "Guardian  and  Ward," 

I  2. 

Of  property  in  hands  of  receiver,  see  "Re- 

ceiTers,"  i  1. 
Of  trust  property,  see  "Trusts,"  f  8. 

ADMISSIONS. 

As  erldence  in  elTli  actions,  see  "BTldence," 
i  4. 

To  prevent  continuance  ot  action,  see  "Oon- 
tiooance." 

ADOPTION. 

In  a  probate  proceeding,  where  petitioner 
claimed  as  heir  by  adoption,  evidence  held  in- 
inifQcient  ta  show  heirship. — McColpln  t.  Mc- 
colpin's  Estate  (Tex.  Civ.  App.)  Si4. 

ADULTERY. 

As  bar  of  dower,  see  "Dowar,**  |  8, 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

By  grantee  of  life  tenant,  see  "Life  Estates.** 

i  1.   Nature  and  requisites, 

A  declaration  of  law  that  a  widow's  oc- 
cupancy of  land  in  controversy  as  a  homestead 
was  not  adverse  to  heirs  or  pnrchasers  of  the 
land  at  adminiatration  sale  for  payment  of 
debts  Jield  proper. — Meddis  v.  Kenney  (Mo. 
Sup.)  633. 

Possestdon  of  land  not  within  the  bonndaries 
recited  in  a  deed  Is  not  under  color  of  title.— 
Slatton  T.  Tennessee  Coal,  Iron  &  B.  Co. 
(TennJ  926;  Tennessee  Coal,  Iron  &  R.  Co.  v. 
3.  J.  Dykes  &  Co.,  Id, 

Where  laud  not  in  the  boundaries  of  a  deed 
is  occupied  by  the  vendee,  and  the  deed  is 
corrected  to  inclade  the  land,  adverse  posses- 
sion cannot  be  perfected  by  relation  to  the  sub- 
sequently acquired  title.— Slatton  v.  Tennessee 
Goal,  Iron  &  R.  Co.  (Xenn.)  1>2U;  Tenfiessee 
Goal,  Iron  &  II.  Co.  r.  J.  J.  Dykes  &  Co.,  Id. 
76  S.W.— 72 


Where  land  Is  occupied  outside  the  boundaries 
of  a  deed,  the  vendee  cannot  sustain  adverse 
possession  by  asserting  that  his  possession  was 
that  of  his  vendor,  and  the  latter's  deed  was 
color  of  title  which  inured  to  him. — Slatton  v. 
Tennessee  Coal,  Iron  &  R.  Co.  (Tena.)  926; 
Tennessee  Coal,  Iron  &  B.  Co.  J.  J.  Dykes 
&  Co..  Id. 

Purchase  of  land  from  a  certain  person  held 
not  recognition  of  an  adverse  title  In  a  third 
person  on  the  part  of  the  purchasers. — Pendle- 
ton v.  McMains  (Tex.  Civ.  App.)  3-19. 

Adverse  possession  of  land  for  10  years  et*- 
tahlishes  a  title  against  one  whose  title  is 
derived  from  a  judgment,  though  the  adverse 
possessor  be  the  defendant  in  such  judgment. 
—Pendleton  v.  McMalns  (Tei.  Civ.  App.)  349. 

No  joint  tenancy  held  to  have  existed  be- 
tween defendant  In  a  judgment  whereby  title 
to  land  was  obtained,  and  the  plaiutiff,  so  aa  to 
prevent  limitations  running  in  favor  of  defend- 
ant remaining  in  possession. — Pendleton  t,  Mc- 
Mains (Tex.  Civ.  App.)  349. 

Adverse  possession  of  an  entire  tract,  under 
a  conveyance  by  the  owner's  widow  of  her  dow- 
er interest  therein,  relates  only  to  the  life  es- 
tate conveyed,  and  terminates  therewith.— Beaty 
V.  Clymer  (Tex.  Civ.  App.)  540. 

In  trespass  to  try  title,  where  it  did  not  ap- 
pear that  an  agent  assertmg  a  olaim  to  the  land 
had  repudiated  his  agency,  the  statute  of  lim- 
itations did  not  apply. — Richardson  v.  Bruce 
<Tex.  Civ.  App.)  836. 

Where  the  grantee  In  a  recorded  deed  pays 
taxes  on  the  number  of  acres  called  for  in  his 
deed,  actually  believing  he  is  paying  for  the 
full  quantity  in  his  possession,  he  is  not  depriv- 
ed of  the  five-year  statute  of  limitations  merely 
because  bis  tract  is  larger  than  he  supposed. 
— Henning  v.  Wren  (Tex.  Civ.  Aop.)  905. 

Record  of  deed  held  insufflcient  to  support  the 
five-year  statute  of  limitations. — Henning  t. 
Wren  (Tex.  Civ.  App.)  905, 

S  2.    Operation  and  effect. 

Where  the  state  made  three  successive  grants 
of  the  same  lands^  and  those  claiming  under  the 
grantee  in  the  third  grant  had  been  in  posses- 
sion for  seven  years,  they  acquired  an  absolute 
title,  nuder  Act  1819,  c.  28,  |  1.— Earnest  v. 
Little  River  Land  &  Lumber  Co.  (Tenn.)  1122. 

Where  the  state  has  granted  certain  lands, 
and  a  person  haa  held  adverse  possession  for 
seven  years  nnder  color  of  title,  he  takes  the 
title  of  the  real  owner,  nnder  Shannon's  Code, 
8  4456.— Earnest  v.  Little  River  Land  &  Lam- 
ber  Co.  (Tenn.)  1122. 

AFFIDAVITS. 

Bee  "Deposittona.*' 

/n  parHeulor  prooeedbtQg. 

For  change  of  renne,  see  "Criminal  Law,**  |  S. 
For  continuance,  see  "Continuance." 
For  new  trial,  see  "Criminal  Law."  i  24; 
"New  Trial,"  |  2. 

AGENCY. 

See  "Priudpal  and  A«ent** 

AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  |  6. 

ALIBI. 

Instructions  as  to,  aee  "Criminal  Law,**  |  21. 
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ALIENATION. 

Suspension  of  power  of  kUeiMition  of  unfertj, 
see  "Peipetoities." 

AUMONY. 

See  "DtTOTce,"  f  8. 

ALLOWANCE 

To  BDrriTing  wife,  hosbaod,  or  cUMren  of  de- 
cedent, oee  "Executors  and  AdmioistntoBi,'* 
§8. 

ALTERATION. 

Of  geographical  or  political  divisioBS,  see  "Conn- 
tie^■^S  1;  "Schods  and  School  Districts.'^  1 1. 

ALTERATION  OF  INSTRUMENTS. 

See  "BeformatioD  of  Xnstniments.'* 

AMENE>MENT. 

Of  pleadings,  see  TIeadtiift**  |  4. 
Of  statute,  see  "Statntes,"  i  2. 
Of  verdict,  see  "Trial,"  f  11. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  '^onvta,*'  I  8. 

ANIMALS. 

Oirriage  of  live  stock,  see  "ORrrfers,"  1  fi. 
ConstitntiODHl  guaranty  as  to  prlTilejies  and 

immunities  as  opplied  to  statutes  relating  to 

stock  grazing,  aee  "Ooustitutional  Law."  1  2. 
Frighteuing  animals  on  highway,  «ea  "Hiffh' 

ways,"  S  2.  ^ 
Injnrles  from  operation  of  railroads,  m  *'RdI- 

roads,"  S  8- 

The-  action  of  the  live  stock  sanitary  oom- 
mission  in  establishing  a  qnarantine  line,  In- 
dependent  of  the  federal  qoarauttae  line,  "waa 
ultra  vires  and  Toid,  under  Sfurlcs'  Ann.  Oiv. 
St.  art  5043k.— Trent  t.  State  •(Tex.  Os.  App.) 
867. 

ANNULAIENT. 

Of  will.  ««  "Wilte."  i  8. 

ANSWER. 

In  pleading,  see  "Pleadbig."  I  2, 

APPEAL  AND  EflROR. 

See  "Eficeptiona.  Bill  or*;  "New  Trial." 
Appellnte  jurisdictiuii  of  particular  courts.  Bee 

•'C'oiirtH,''  S  5. 
Bevicu-  of  ejectment  proceedings,  see  "SUect- 

mcnt,"  §  2. 

Rpviow  of  proceedings  in  Justices'  courts,  ajM 

"Justices  of  the  Peace,"  t  2. 

Review  tn  special  proosedfngik 

See  "Specific  Performance,"  |  1. 
Condemnation  proceedings,  see  "Eminent  Do- 
main," §  2. 

Disbarment  proceediugs,  see  "Attorney  and  Cli- 
ent," i  1. 

Uraiuage  proceedii^s,  see  "Drains'*  |  1. 
Revimo  of  criminal  prosecutions. 

See  "Criminal  Law,"  §{  25-27;  "Homicide," 
18. 

For  obatruction  of  highway,  see  "Highways,** 

I  a. 


S  1.   Vatim  mafl  CMuis  ot  awallAta 

Jurisdiction. 
The  district  court,  trying  a  probate  ease  ap- 
pealed from  the  county  court,  has  no  jurlsdie- 
tion  to  try  a  qnestlou  of  title  founded  on  an  al- 
leged centMtct  for  adoptloB  made  with  deoeaaed 
by  an  orahans'  home  society.— McGoipin  *.  Me- 
Colpin's  Bstate  (Tex.  GIt.  App.)  824. 

I  2.   BeoWoas  MVievaUe. 

A  determination^  on  prelimioary  trial  In  con- 
demnation proceedings,  that  a  rauroad  was  eo- 
titled  to  condemn  the  land,  lield  not  appealable 
before  final  Judgment  awarding  petitioner  tiie 
land.— Tennessee  Cent.  R.  Co.  t.  Campb^ 
(Tenn.)  1012. 

A  judgment  In  a  proceeding  to  condemn  land 
tor  a  railroad  right  of  way.  awarding  land  to 
petitioner,  is  final  and  appealable,  thouch  the 
question  of  danam  remained  nndetermiDed.— 
Tennessee  Gent.  K.  Oo.  t.  Campbell  (Tenn.) 
1012. 

Where  a  Judgm^it  in  trespaa  to  try  title 
does  not  dispose  of  all  the  parties,  it  is  not  final, 
aud  no  appeal  lies  theF«fftiiii.-^tttt  t.  Sweeney 
(Tex.  ClT.  App.)  M3. 

I  8. 


sttM  •BdMwrvmtloa  <■ 
IviSw  bmbK  flC  gjWnBAi  of  vevlew 
—Issues  and  questloiu  Im  l»war 


An  objectiMt  that  a  notice  of  an  adminis- 
trator's sale  of  decedent's  real  estate  to  pay 
debts  was  not  published  for  the  requisite  period 
of  time  cannot  be  made  for  the  first  time  on 
appeal. — Ueddis  r.  Kenney  (Mo.  Sop.)  6S3. 

Objection  that  bQl  of  Interpleader  cannot 
be  maintained,  because  complainant  asserts  an 
interest  in  the  fund  to  the  extent  of  compensa- 
tion for  his  s»Tlces,  cannot  be  first  made  on 
appeal.— Bead  t.  (^ittsens'  St  B.  Gow  (Tenn.) 

I  4i  — •  tflijeotlona  anA  wollima,  ttd 
rnlinss  thereon. 

One  may  complain  of  an  erroneous  instruc- 
tion, though  he  has  not  offered  one  correctly 
presenting  the  law, — LouisTiUe  ic  N.  R.  Co. 
Roberts  (Kj.)  207. 

On  ebjectioii  that  the  petiticra  does  not  state 
a  cause  of  action,  made  for  the  first  time  on  ap- 
peal, it  will  be  construed  to  state  a  cause  of 
action  i(  possible.— O.  R  Vlvion  Mfg.  Co.  t. 
Robertson  (Uo.  Sup.)  644. 

Where  objection  Is  specially  made  to  the  form 
of  a  question,  complaint  cannot  be  made  on 
appeal  of  the  si^stance  of  the  eridence. — Cook 
T,  Struther  (Ho.  Aw.)  175. 

An  objection  that  the  testimony  of  a  wttneoa 

was  incompetent  as  secondary  evidence  cannot 
be  first  made  on  appeal.— Meyers  v.  School  DisL 
No.  2,  Tp.  29.  Range  13  (Mo.  App.)  1120. 

An  instnictiou  on  plaintifTs  negligence  in  as 
action  against  a  earner  ktld  not  open  to  attack 
by  defendant  in  view  of  atatementa  eontained 
in  the  record. — Memphis  8t  By.  Co.  t.  Shaw 

(Tenn.)  713. 

Where  defendant  a  carrier,  did  not  ask  for 
another  or  additional  charge  on  oootributory 
nci;Ii»;ence,  it  cannot  complain  of  the  one  Kirea. 
— Memphis  St  Ry.  Oo.  t.  Shaw  (Tenn.)  71S. 

Complaint  cannot  be  made  In  the  appellate 
court  for  the  first  time  that  a  contract  was 

proved  by  secondary  evidence. — Mensine  Bras. 
&  Co.  T.  CaPdweil  (Tex.  Civ.  App.)  347. 

"Where,  in  so  action  for  injuries  on  a  railroad 
track,  the  authenticity  of  a  ci^  ordlnonre  book 
was  not  disputed,  it  could  not  be  first  contended 
on  appeal  that  the  ordinance  was  not  shown  to 
have  been  in  force  at  the  time  of  the  aerident 
— MiRsouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Oww 
(Tex.  Civ.  App.)  579. 

Whdre  an  appeal  was  taken  to  the  coun^  coon 
fmn  a  Justice  ■  judgment,  which  waa  not  tsaX, 
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the  determination  of  the  eonntr  court  will  be 
reversed  on  appeal  to  the  Coart  of  Olrfl  Ap- 
peals^  withont  objection  railed  In  the  county 
court.— Gafotiiera  t.  Holloman  O^ex.  Oir.  App.) 
1084. 

S  5.  Ezoeptioiia. 

DefenBf»  stricken  out  without  exception  are 
not  arailable  on  appeal.— Linn  Ounty  v.  Fann- 
ers' &  Merchants'^  Bank  (Mo.  Sup.)  3dS. 

i  8.    «w  Motions  for  mvw  trial. 

Alleged  error  ia  overruling  motion  to  strike 
answer  held  not  properly  presented  tor  rerfew.  i 

— l,orts  V.  Wash  (Mo.  Sup.)  95.  > 

Alleged  error  in  rulings  on  evidence  cannot  j 
be  reviewed,  where  no  motion  for  a  new  trial , 
ia  made  IkIdw.— Phillips  t.  Jones  (Mo.  Sap.)  i 

020.  I 

A  motion  for  new  trial  held  not  to  allow  de- 
fendant  to  complain  on  appeal  of  the  insuffi- ' 

cieucy  of  the  evidence  to  support  the  verdict  in  ' 
a  cei-tain  respect. — San  Autonio  &  A.  P.  Ry. 
Co.  V.  Thtgpen  (Tex.  Civ.  App.)  830. 

I  7.    Bequlsltes    and    proeoodln«a  fo* 
transfer  of  eanse. 

Under  Bev.  St.  1889,  S8  800.  810,  Court  of 
Appeals  held  to  have  no  power  to  fix  the  amount , 
of  an  appeal  bond,  or  to  take  and  approve  tts ' 
same,  after  the  granting  of  aa  appeal  by  the 
circuit  court. — Bjcyling  v.  O'Reilly  (Mo.  App.) 
894. 

Appeal  disnii&sed,  because  bond  filed  was  not 
In  double  the  amount  of  the  probable  costs. — 
Black  V,  Claiborne  (Tex.  Civ.  App.)  40. 

Affidavit  filed  in  lieu  of  cost  bond  held  made 
before  court  trying  the  case.— Harwell  v.  South- 
ern Furniture  Co.  (Tex.  Civ.  App.)  888. 

Under  Rev.  St.  1895,  art.  5,  party's  attor- 
ney lield  authorized  to  make  affidavit  filed  in 
lieu  of  cost  bond  on  perfecting  writ  of  error. 
—Harwell  v.  Southern  Fimutiire  Co.  (Tul 

Civ.  App.)  888. 

I  8.    Record  and  proeeedlnc*  v*>t  >«o- 
ord. 

Where  the  bill  of  exceptions  has  been  stricken 
from  the  record,  the  only  question  iwesented  is 
the  sufDciencT  of  the  pleadinss  to  sum>oi*t  the 
jndRmeut.— Kice  v.  Louisville  &  N.  R.  Co.  CKy.) 
21 S. 

That  a  motion  for  a  new  trial  was  made  can 
onlj  be  shown  by  bill  of  exceptions.— Phillips  v. 
Jones  (Mo.  Snp.)  820. 

Hill  of  exceptions  held  to  sufficiently  show 
prrservatkMi  of  exception  to  ovcrroling  of  mo- 
tion for  new  trial.— Bank  of  Liberal  v.  Anderson 

(Mo.  App.)  188. 

Findings  of  fact,  filed  after  the  expiration  of 
the  term  at  which  the  cause  was  tried,  can- 
not be  considered  for  any  purpose— Beaamont 
Imp.  Co.  T.  Garr  CTez.  Car.  App.)  827. 

Where  the  record  contains  no  atatement  of 
facts,  such  assignments  as  involve  issues  of 
fact  cannot  be  considered. — Beaumont  Imp. 
Co.  V.  Carr  (Tex.  Civ.  App.)  327. 

In  trespass  to  try  title,  a  certificate  of  ac- 
knowledgment in  a  deed  could  not  be  regarded 
as  proven,  where  the  petition  wns  generally  de- 
nied and  there  were  no  fnrts  or  findings  of  fact 
in  the  record.— lienHtnont  Imp.  Co.  T.  Carr 
(Tex.  Civ.  App.)  327. 

Bills  of  exceptions  to  the  court's  refusal  to 
permit  witnesses  to  answer  certain  questions 
coiHint  be  considered,  where  it  is  not  shown 
what  the  answers  would  hfive  been. — Chimine 
V.  Baker  (Tex.  Civ.  App.)  330. 

A  statement  of  facts,  filed  more  than  ten 
days  after  adjournment  of  the  court,  cannot  be 
considered. — Conner  t.  Downs  (Tex.  Oiv.  App.) 

In  the  absence  of  a  statement  of  facts,  the 
facta  fonnd  by  the  trial  judge  will  be  r^arded 


as  concluslTe. — Conner  t.  Downs  (Tex.  ON;. 

App.)  33fi. 

An  assignment  of  error  complaining  of  the 
competency  of  a  witness  will  he  overrule^ 
where  he  does  not  appear  to  have  given  tha 
testimony  stated  in  the  blU  of  exceptions.— 
International  &  G.  N.  B.  Co.  t.  Andionda  (Tex. 
Civ.  App.)  557. 

Where  the  record  contains  neither  findings  «f 
fact  nor  bills  of  exceptions,  the  only  questioa 
for  determination  is  whether  there  is  evidence 
to  support  the  judgment.— U(^r  v.  Scott  (Tex. 
Civ.  App.)  83U. 

Where  the  record  on  appeal  does  not  contaia 
any  requested  instruction  In  writing,  signed  hr 
the  appellants  or  their  attorneys  no  error  in  se- 
fnsal  to  give  charges  requested  by  appdlam 
is  shown. — Wren  v.  Howland  (Tex.  Chv.  Appl 
884. 

In  the  absence  of  a  etatemeut  of  facts,  it 
be  presumed  that  there  was  sufficient  evidence 
to  warrant  findings  of  the  trial  court. — Hennim 
V.  Wren  (Tex.  Civ.  App.)  90B. 

I  0.    AsslK«nent  of  errors. 

An  assignment  of  error  to  tlie  admission  et 
evidence,  merely  referring  to  several  pages  «f 
the  transcript,  will  not  be  considered. — Haml> 
ton  V.  Crowe  (Mo.  Sup.)  389. 

"An  assignment  that  the  conrt  erred  in  re- 
fusing to  give  questions  numbered  1,  2,  3,  heU 
uninteliigibie. — Hamiltoii  v.  Crowe  (Mo.  Sup.^ 
388. 

An  araigument  of  error  held  too  KeneraL— 
City  of  Palestine  v.  Addington  (Tex.  OiT.  Appi| 

322. 

An  assignment  of  error,  not  occomiNUiIed  1^ 
any  statement,  cannot  be  considered.— Oklmtae 
V.  Baker  (Tex.  Civ.  App.)  330. 

An  assignment  of  error,  compiainluK  of  the 
overruling  of  Bpecial  exceptions,  which  does 
not  Indicate  the  error,  will  not  be  eonsidared.— 
Chimine  r.  Baker  CFex.  Civ.  App.)  330. 

An  assignment  of  error  cannot  be  extended 
by  the  brief  to  include  a  bill  of  exceptions  not 
referred  to  therein. — Word  v.  Kennon  (Tex. 
Civ.  App.)  384. 

An  assignment  of  error,  that  "the  trial  court 
erred  In  overruling  defebdsut's  motion  for  a 
new  trial,"  held  too  general.— St.  Louis,  I.  M. 
A  S.  R.  Co.  V.  Dobie  A  BilHngsley  (Tex.  Civ. 
App.)  340. 

An  assignment  of  error  containing  separate 
grounds  of  error  will  not  be  considered  on  ap- 
peal.—Cochran  T.  Siegfried  (Tex.  Civ.  App^ 
542. 

An  assignment  of  error  held  insufficient- 
Texas  &  P.  R.  Co.  V.  Huber  (Tex.  Civ.  AppJ| 
547:  Missouri,  K.  &  T.  Ry.  Co.  of  Texaa  v. 
McParland  (Tex.  Civ.  App.)  811. 

An  assignment  of  error,  having  no  propoao- 
tion  of  law  presented  in  connection  with  it.  can- 
not be  considered. — International  &  O.  N.  B. 
Co.  V.  Anchonda  (Tex.  Gfv.  App.)  tSBJ. 

The  Court  of  Civil  Appeals  will  not  consider 
nst^ignments  of  error  submitted  together,  whea 
the  queirtions  raised  by  them  are  separate  and 
independent  and  are  pretwnted  in  one  proposi- 
tion.—AVestem  Union  Tel.  Co.  v.  Crawfoid 
(Tex.  Civ.  App.)  843.  , 

An  assignment  of  error  that  the  court  errei 
in  refusing  to  sustain  all  of  nppellant's  special 
demurrers  is  too  general. — Bnum  v.  Corsicaoa 
Nat.  Bank  (Tex.  Civ.  App.)  803. 

An  assipnment  of  error  complnining  of  sev- 
eral distinct  rulings  of  the  trial  court  pre- 
sents no  question  tor  review  on  appeal.— Ban* 
T.  Corsicana  Nat.  Bank  (Tex.  Oiv.  App.)  863. 

An  assignment  of  error  «nbraclng  more  tka 
one  distinct  question  will  not  be  considered  «■ 
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a^eal.— Wrm        Howland  (Tex.  Oir.  App.) 

Findiugs  of  tact,  oot  complaiQed  of  by  a*- 
si^iuents  of  error  as  unsupported  hj  erideace, 
will  be  considered  on  appeal  as  corr8ct.-~Sa- 
preme  Gotincil,  American  Legion  of  Honor  v. 
Storey  (Tex.  Civ.  App.)  901. 

An  assignment  of  error  held  waived.— Duck- 
worth T.  Ft.  Worth  &  B.  O.  By.  Co.  <Tex.  Oiv. 
App.)  918. 

<10.  Bplefa. 

Where  briefs  of  oonnsel  on  appeal  did  not 
point  out  wherein  instructions  objected  to  were 
erroneous,  such  objections  will  not  be  consider- 
ed.—Hamilton  V.  Crowe  (Mo.  Sup.)  S89. 

Failure  of  brief  to  comply  with  rales  29,  30, 
-rand  31  of  Court  of  Civil  Appeals  (67  S.  W. 
XT)  held  canae  for  dlamlssal.— Walker  T.  Texas 
.&  N.  O.  R.  Co.  (Tex.  Civ.  App.)  47. 

111.  Pl—laaal,  vitUx>»val,  or  aban- 
douiMit. 

As  no  abstract  had  heen  filed  in  an  appeal, 
-as  required  by  Sup.  Ct.  Hules  12,  13  (73  S.  W. 
vi),  and  the  statemmt  was  utterly  iiisufflcieDt« 
held,  that  the  appeal  most  be  diamiased.— 
Whitehead  t.  St.  Looia,  I.  M.  &  S.  By.  Co. 
^<Mo.  Sup.)  919. 

Mistake  in  date  of  affidavit  for  appeal  may  be 
Torrected  od  appeal.— Viertel  v.  Vlertel  (Mo. 
App.)  187. 

Notice  of  motion  to  dismias  an  aweal,  re- 
quired by  Court  of  Aiveala  Practice  Rule  24, 
may  be  vaived  on  consent  of  parties. — Arthur 
Fritach  FoundiT  &  Machine  Go.  v.  Goodwin 
Mfg.  Co.  (Mo.  App.)  1119. 

lis.  ReTiew. 

Allowing  amendments  to  pleadings  is  a  mat- 
ter of  discretion,  with  which  the  appellate  court 
will  not  interfere.— City  of  MadisonviUe  t. 
Pemberton's  Adm'r  (Ky.)  229. 

A  finding  of  the  conrt  of  dianceiy  appeals 
with  reference  to  statements  made  during  the 

negotiations  for  a  bond  to  indemnify  an  em- 
ployer for  loss  occasioned  by  the  fraud  of  his 
«mploy6  held  a  finding  of  fact.— -First  Nat. 
Bank  v.  United  States  Fidelity  &  Goaranty  Co. 
<Teim.)  1076. 

1 13.  —  Scope  ud  SKtMt  im  ceneraL 

The  record  on  appeal  in  a  former  soft,  filed 
with  the  papers  in  a  subseqiieut  suit,  may  be 
considered,  where  no  motion  was  made  to 
«trike  it  out  before  submission.— Gardner  v. 
Continental  Ins.  Co.  (Ky.)  283. 

Where  a  motion  for  new  trial  specified  aev- 
«Ta1  instructions  as  erroneous,  and  Uie  court, 
in  granting  the  motion,  entered  in  the  record 
that  it  erred  In  one  certain  instruction,  on  ap- 
peal therefrom,  the  appellee  might  claim  error 
tn  the  other  instmctlonB.— Emmons  v.  Qtiade 
<Ma  Sup.)  103. 

f  14.  —  Parties  entltied  to  ailece  wtrcw. 

Plaintiff  cannot  complain  of  an  instruction 
without  certain  qualifications,  where  be  bas 
invited  the  omission. — Cook  v.  Strother  (Mo. 
App.)  175. 

In  an  action  against  a  carrier  for  delay  in 
carriage  of  cattle,  defendant  held  not  in  position 
to  complain  of  toe  jury  failing  to  find  on  all 
the  issues. — Chinu  v.  Chicago  &  A.  Ry.  Co. 
<Mo.  App.)  375. 

An  error  in  a  charge,  invited  by  the  special 
intitriictioDs  requested  by  a  party,  which  were 
rcfuso<I,  was  not  ground  of  reversal. — Ellyson 
T.  Intt^niational  &  G.  N.  R.  Co.  (Tex.  Civ. 
App.)  8t!8. 

CIS.  ^—  PMSwpClims. 

Where  a  demurrer  is  sustained  to  the  plain- 
tiff's evidence,  every  fact  which  the  evidence 
tends  In  the  slightest  degree  to  prove  must  be 


taken  as  admitted.— Mooi»  v.  Bt  Louis  TruuAt 

Co.  (Mo.  App.)  ti99. 

Plea  in  abatement  held  presumably  abandon- 
•d.— Word  V.  Kennon  (Tex.  Civ.  App.)  334. 

I  16.  —  QnastloHS  of  fmat,  Terdiots,  mmd 
flndinffs. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal.— Haller  t.  City  of  St. 
Jjouis  (Mo.  Sup.)  613. 

A  mere  preponderance  of  the  evidence 
against  the  verdict  will  not  authorise  a  re- 
versal.—Sonka  V.  Sonkm  (T^  Civ.  App.)  8SS. 

1 17.  ^—  Hanlaaa  «mnr. 

Bemarfc  of  counsel,  In  action  against  rail- 
road, that  if  defendant's  witnesBes  had  not  tes- 
tified to  a  certain  effect  they  would  have  been 
discharged,  held  not  ground  for  reversaL — St. 
Louis.  L  M.  &  a  By.  Co.  v.  Boback  (Ark.)  473. 

In  an  action  for  injuries  caused  by  a  defective 
derrick,  error  in  the  instructions  in  assuming 
that  defendant  had  negligently  permitted  the 
derrick  to  remain  out  of  repair  Add  not  prej- 
udicial.—Louisville  &  N.  B^  Go.  T.  Hufod 
(Ky.)  233. 

Error  in  the  admission  of  evidence  which 
was  merely  cumulative  was  harmlessL— Hamil- 
ton V.  Crowe  (Mo.  Sop.)  389. 

Wbere  the  verdict  is  for  the  right  party, 
it  will  not  be  dlsturbedt  though  the  court  gave 
erroneous  instructions. — Moore  t.  Lludell  Ry. 
Co.  (Mo.  Sup.)  672. 

In  an  action  for  personal  injuries,  the  re- 
fusal of  defendant  railroad's  request  for  an  in- 
Btmetion  submitting  the  hypothesis  whether  the 
employ^  in  charge  of  Its  train  were  not  under 
the  sole  control  of  another  road  held  harmful 
error.— Garvea  v.  Chicago,  B.  L  ft  P.  Ry.  Co. 
(Mo.  App.)  IfiB. 

A  queati<«  calling  for  a  conclusion  in  an  ac- 
tion by  an  employe  for  Injuries  held  barmlc*'* 
error,  in  view  of  the  answer.— Hester  v.  JacoL 
Dold  Packing  Co.  (Mo.  App.)  685. 

In  an  action  against  a  railroad  for  injuir  to 
cattle  in  transit,  charge  on  the  measure  of  im- 
ages held  not  prejudicial.— 101  Live  Stock  Co. 
v.  Kansas  City,  M.  A;  B.  R.  Co.  (Mo.  App.) 
782. 

Error  of  the  Court  of  Olvil  Appeals  in  refus- 
ing to  consider  an  assignment  of  error  to  the 
denial  of  a  continuance  held  harmleas.— Obi- 
co^.  R.  L  &  T.  By.  Co.  t.  Long  (Tw.  Snp.t 

Where  there  was  an  Irrecondlable  conflict 
in  the  evidence,  en  erroneous  instruction,  re- 
quiring the  Jury  to  reconcile  snch  conflict  if 
poasiue.  ftela  harmlesa.— Homton  ft  T.  &  B. 
Co.  V.  6^  (Tex.  Snp.)  484. 

Defendant  could  not  complain  of  a  judgment 
fixiug  boundaries,  as  determined  by  modified 
agreement,  which  he  had  refused  to  accept 
but  which  allowed  more  land  than  he  was  en- 
titled to  under  the  agreement  actually  made  b.« 
him.— Mastwaoa  t.  Bockel  (Tex.  Civ.  App.)  42. 

Where  there  waa  ample  legitimate  testimony 

to  support  the  court's  nudings,  it  will  be  pre- 
sumed that  it  did  not  consider  incompetent  tes- 
timony.— Nicholson- Watson  Shoe  &  Clothing  Co. 
V.  Urquhart  (Tex.  Civ.  App.)  4&. 

In  action  against  railroad  for  damages  to 
employ^  by  reason  of  incompetency  of  surgeon 
employed  in  the  company's  hospital,  exclusioa 
of  certain  evidence  held  harmless. — Poling  v. 
San  Antonio  &  A.  P.  Ry.  Co.  CTex.  Cir.  App.) 
G9. 

In  a  suit  on  a  fire  policy,  error  in  allowing: 
the  jury  to  consider  the  value  of  certain  books 
held  not  harmless. — American  Fire  Ina,  Co.  v. 
Bell  iTex.  Civ.  App.)  319. 

In  a  suit  by  a  married  woman  to  recorcr 
horsea  belonging  to  the  community  eatate,  nd- 
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itsga  on  evidence  Jteld  not  preJadidal^Word  t. 
Koinon  (Tax.  Ofr.  App.)  334. 

In  an  action  by  a  aerrant  for  injaiies  from 
defective  machinerj,  tlie  refusal  to  give  a  re- 
quested charge  held  not  harmlesa  error. — Lan- 
caster Cotton  Oil  Go.  t.  White  (Tex.  Civ.  App.) 
339. 

Error  In  admiseioD  of  testimony  explfilnins 
unambigaons  writing  held  harmless. — Ubas.  F. 
Orthwem'e  Sons  t.  Wichita  Mill  A  Blerator 

Co.  (Tex.  Civ.  App.)  364. 

In  an  action  on  a  note  and  to  foreclose  a 
vendor's  lieit,  brought  by  an  iodoisee,  the  ex- 
cIiiBiou  of  the  written  agreement  by  the  maker 
to  reconveythe  land  held  harmless.— Cochran  T. 
Ulegftied  (Tex.  Oiv.  App.)  542. 

Where,  in  trespass  to  try  title,  the  evidence 
failed  to  Aov  delivery  of  a  deed  through  which 
defendant  claimed,  aay  error  in  instnictloo  re- 
qairing  delivery  by  two  joint  grantors,  instead 
of  by  dtber,  ma  harmless.— King  t.  Hill  (Tex. 
ClT.  App.)  560. 

The  objection  that  the  charge,  in  instmctlng 
the  Jury  to  fiud  against  that  plaintiff  whose  neg- 
ligence contributed  to  the  Injnr^,  instead  of 
stating  that  the  negligence  of  either  plaintiff 
shoald  be  imputed  to  the  other,  was  error, 
held  untenable.— Ft.  Worth  &  B.  6.  By.  Oo.  t. 
Oreer  (Tex.  Olr.  App.)  662. 

Any  error  in  the  charge  in  not  employing 
the  term  "market  value"  in  defining  the  measure 
of  damages  for  injury  to  property  held  not 
;^round  for  reversal— Ft  Worth  &  R.  O.  Ry. 
Go.  T.  Greer  (Tex.  Cir.  App.)  662. 

A  statement  Of  an  expert  witness'  conclnslon 
that  he  was  competent  to  testify,  after  he  had 
testified  to  facts  showing  his  competency,  held 
harmless.— International  &  G.  N,  B.  Co.  T. 
ColUns  (Tex.  Civ.  App.)  814. 

In  action  for  personal  injories^  the  mere  ask- 
ing whether  plaintiff  was  a  married  man,  which 
the  court  on  objection  refused  to  allow,  Aeld 
not  error.— lutemational  &  G.  N.  B.  Co.  T. 
CoUios  (Tex.  Civ.  App.)  814. 

In  action  tor  personal  injuries,  admission  of 
certain  irrelevant  and  immaterial  evidence  held 
harmless  error. — International  &  G.  N.  B.  Co. 
V.  Collins  (Tex,  Civ.  App.)  814. 

Averments  and  evidence  in  an  action  for  a 
nuisance,  appearing  not  to  enter  into  the  con- 
sideration of  the  jury  Id  arriving  at  a  verdict, 
held  hafmless.— MiBsouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  McGehee  (Tex.  C^v.  App.)  841. 

A  party  could  not  complain  of  the  action  of 
the  court-  refusing  to  uustain  an  exception  to 
the  prayer  of  the  opposite  party  asking  for  a 
personal  judgment  against  him,  wtiere  no  per- 
sonal jadgmeut  was  rendered.— Baum  t.  Got- 
sicana  Nat.  Bank  (Tex.  ClT.  App.)  868. 

Where '  the  execution  and  delivery  of  a  deed 
^ere  established  by  evidence  not  objected  to, 
the  alleged  erroneous  admission  of  a  certificate 
of  acknowledgment  was  harmless. — Wren  t. 
Howland  (^x.  Civ.  App.)  SM. 

1 18.  DetermluttoB  amd  tfisipvaltlom  of 
osnse. 

On  the  retrial  of  a  case  reversed  on  appeal, 
the  opinion  of  the  appellate  court  la  the  law  of 
the  case.— Seaboard  Nat.  Bank  t.  Woesten 
(Mo.  Sup.)  464. 

Court  on  appeal  held  to  have  power  to  correct 
certain  error  in  the  judgment  without  remand- 
ing the  case.— Johnson  v.  Fluetsch  (Mo.  Sup.) 
1005. 

Where  cause  was  dropped  from  trial  docket, 
plaintiff  held  entitled  to  notice  of  reinstate- 
ment thereof  after  return  of  mandate  on  ap- 
^al.— Penniman  t.  Tinaley  (Tex.  OIt.  App.) 


APPEARANCE. 

Where  «  judgment  on  a  counterclaim  wav 
rendered  without  jurisdiction  of  the  plaintiff, 
and  plaintiff  appealed,  such  appeal  constituted 
an  appearance,  and  the  judgment  would  be  re- 
versed, and  a  new  trikl  granted. — Louisville 
Tobacco  Warehouse  Co.  v.  Gist  (Ky.)  243. 

Where,  after  a  default  judgment,  defendant 
sued  out  a  writ  of  error  and  the  judgment  was 
afflrmed,  the  Supreme  Court  acqurred  juris- 
diction of  defendant's  person,  which  cured  any 
defect  in  the  service  of  the  original  summons. 
—Taylor  t.  Sledge  (Tenn.)  1074. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servsnt,"  }  2. 

APPOINTMENT. 

Of  goardian,  see  "Guardian  and  Ward,"  I  t. 
Of  school  Officers,  see  "Schools  and  School  Dis- 
tricts," S  L 
Of  tax  assessora,  see  "Taxation,"  {  S. 

APPRAISAL 

Of  estate  of  decedent  see  "Bneuton  and  Ad- 
ministrators," S  !■ 

Of  loBB  within  insurance  policy,  see  "lasnr-- 
ance,"  S  10. 

Of  public  lands,  see  "Public  Lands."  I  2. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

ARGUMENT  OF  COUNSEL. 

In  dTil  actions,  see  "Trial,"  |  2. 

In  criminal  prosecutions,  see  "Criminal  Law,*^' 

lao. 

ARREST  OF  JUDGMENT. 

In  criminal  nrosecutionsL  see  "Criminal  Law/' 
I  24. 

ASSAULT  AND  BATTERY. 

Conviction  of  assault  as  bar  to  proeecution  for 

murder,  see  "Criminal  La-n^"  f  3. 
Trespass  to  the  person,  see  "Trespasa,"  1 1. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub* 
lie  use,  see  "Eminent  Domain,"  {  2. 

Uf  damages,  see  "Damages,"  f  4. 

Uf  expenses  of  public  improvements,  see  "Mor 
nicipal  Corporations,"  S 

Of  loss  on  insured,  see  "Insurance,"  |  6. 

Of  tax,  see  "Taxation,"  i  S. 

ASSETS. 

Of  estate  of  decedent,  see  "Bxecutors  and  AA- 

ministrators,"  S  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror,"  |  0, 

ASSIGNMENTS. 

For  benefit  of  creditors*  see  "Asstgnments  fior- 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see  "Fraudulent  Om- 

Toyances." 
In  bankruptcy,  see  "Bankruptcy."  I  1. 
Of  land  warrants,  sea  "PoUle  Lands,"  1 1. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

fee  "Bankruptcy,"  8  L 

t  1*   Administration  of  aaslKned  estat«. 

In  an  nt-tioD  against  au  assignee  for  cred- 
Bora  for  breach  of  trnst  in  Indirectly  purchHDing 
•nut  property,  evidence  JteUi  to  raise  tbe  issue 
as  to  whether  the  contract  of  sale  to  the  orig- 
bal  purchaser  was  executed  or  eipcutory. — 
BaLoui-s  V.  McCord  (Tex.  Civ.  App.)  827. 

Where  an  assignee  for  creditors  gnarautlea  a 

r "chaser  of  trust  property  to  find  a  market  for 
for  the  purpose  of  becoming  the  purchas^er 
•f  the  projierty  himself,  and  does  ao  purchiise  it, 
such  pur<*hase  is  invalid  as  to  the  assignee, 
Ihough  the  pnrchaser  may  have  been  innocent. 
— Nabours  v.  McCord  (Tex.  Civ.  App.)  827. 

Where  a  sale  of  trust  property  by  a  trustee 
■emnins  executory,  and  title  is  not  rested,  dis- 
^alificatioQ  of  the  trustee  to  purchase  the  prop- 
arty  from  the  purchaser  still  exista-^NftMun 
Ik  McCord  (Tex.  CiT.  App.)  827. 

ASSOCIATIONS. 

lee  "BvlIdinK  and  ho»u  Anodatloiu.'* 

ASSUMPTION. 

B|  ^ndie  «■  to  facta  in  inetractiooa,  let  "TM," 
Of  mortgage  debt  by  grantee,  see  "Mortgages," 

f  -i- 

9t  risk  by  employe,  see  "Master  and  Servant," 

ATTACHMENT. 

ree  "Execution";  '•Garnishment'* 

Iffect  of  proceedings  ta  bankraptey,  we  "Bank- 

repticy,''^^  1. 
exemptions,  see  "Exemptions";  '^Homestead." 
To  enforce  niecbanic'a  lim,  see  "Master  and 

Servant,**  {  2, 

V  1*   Hataxe  and  g:Tonnds. 

Execution  of  deed  of  trust  held  to  remove 
grior  fraudulent  mortgage  as  ground  of  attach- 
seot.— Wolf  &  Bio.  t.  Brwin  &  Wood  Oo. 
<&rk.)  722. 

%M,    Proaaedings  to  pvooave. 

SctzQi-e  of  goods  in  piaintllTe  possession  en 
aitacbmeut  against  a  stranger,  dismissal  of 
Hit,  removal  of  goods  to  another  state,  and 
fcry  of  an  attncbmeut  there,  ktid  fraudulent  in 
inv,  and  to  confer  no  jarisdicHon  on  the  court 
if  such  other  fitate.—RoRencrans  v.  Swoff<vd 
»tos.  Dry  Goods  Co.  (Mo.  Sup.)  445. 

Where  plHintifF  as  a  naked  trespasser  brought 
90d9  into  the  jurisdiction  and  had  an  attach- 
ment levied  thereon,  a  levy  of  a  second  attscb- 
■ent  on  the  goods  before  dismissal  of  the  first 
•■ft  was  pervaded  with  the  vices  of  the  first.— 
Rnsencranz  v.  SwofEord  Bros.  Dry  Goods  Co. 
^e.  Sup.)  445. 

I  3.    Proceedings  to  support  or  enforce. 

Attachment  AcW  void  for  failure  to  make  trus- 
tees named  in  deed  of  trust  parties  defend- 
ant.—Jackson  T.  CofFmnn  (Tenn.)  718. 

I  4.    Claims  by  third  persons. 

Mortfrajretl  property  held  siiHlcientlT  identified 
■I  an  attafhmt'ut  miit  against  the  niortcagor. — 
Bice,  Stix  &  Co.  v.  Sally  (Mo.  Sup.)  ;t:)S. 

An  interpleader  in  attachment  must  have  the 
kgal  title  or  ri^ht  to  the  immedmtt'  pusKession 
ef  the  property  iu  controversy. — Rice,  Stii  & 
Ca.  V.  Sally  (Mo.  Sup.)  iSfJ8. 


A  landlord,  whose  claim  for  rent  against  a 
jh'[)tor  who  executed  a  deed  to  a  trustee  for 
ihe  benefit  of  creditore  waa  franduleut,  heU  \  Of  passenger,  ees  "Carrier^"  |  7* 


not  iu  a  portion  to  comi^iD  of  tbe  requirements 
of  a  certain  judgment.— Baum  v.  Oorstcana  Net, 

Bank  (Tex.  Civ.  App.)  8<J3. 

1  6.    Wrongful  attaehment. 

In  an  action  by  a  trustee  for  Ihe  benefit  of 
creditors,  the  petition  of  int^rvoition  by  a  cred- 
itor helfl  to  tiRsert  a  lien  on  or  interest  in  the 
proceeds  of  the  sale  of  certain  goods  conveyed 
by  tbe  deed. — Baum  v.  Corsicana  Nat.  Bank 
CIoz.  Civ.  App.)  863. 

ATTENDANCE. 

Of  joror,  see  "Jury,"  S  2. 

ATTORNEY  AND  CLIENT. 

Acting  as  counsel  as  dlBQualifying  jodge,  see 

"JudgcB,"  §  3. 
Allowance  of  alimony  for  attorney's  fees,  see 

"Divorce,"  6  3. 
Ar^ment  and  condnct  of  counsel  at  trial  iu 

civil  actions,  see  "Trial,"  {  2. 
Argument  and  coudnct  of  eoons^  at  trial  in 

criminai  proaecntlone,  see  "Criminal  I^w,"  { 

20. 

Attorney's  fees  in  ioterpleader  proceedings,  see 
"interpleader,"  (  2. 

Attorneys  in  fact,  eee  'THndpal  and  Agent." 

Champertous  contracts  between,  see  'Oiam- 
pertv  and  Maintenance." 

Harmless  error  in  conduct  of  ooonael,  see  "Ap- 
peal and  E>ror."  {  17. 

Misconduct  of  eooiuel  ground  tat  new  trial, 
see  "New  Trial,"  S  1. 

Privileged  commanwationSf  see  "Wltneeees,*' 
I  !• 

I  1.   The  offlee  of  nttomey. 

On  certiorari  to  review  proceeoisgs  at  Kansas 
City  Court  of  Appeals,  on  appeal  in  dlsbarmeDt 
proceedings,  order  of  court  held  to  show  that  it 
tried  the  ease  de  noro.  Instead  of  exercising 
appellate  Jnrisdictfon.— State  ex  reL  Scott  r. 
Smith  (Mo.  Sup.)  586. 

Under  Rev.  St.  1899,  H  86«,  4824.  4825. 
492(1,  49:15,  Kansas  City  Court  of  Appeals,  on 
appeal  thereto  in  diebannent  proceedings,  hfid 
to  have  no  jurisdiction  to  try  me  case  de  novo, 
even  on  theoiT  that  tbe  case  was  ia  equity. — 
State  ex  rel.  Scott  v.  Smith  <Mow  Snp.)  68A. 

The  failure  of  a  lawyer  to  pay  the 
Uon  tax  unposed  by  Rev.  St  1895.  arte.  5&4tl. 
5054,  will  not  bar  his  right  to  recover  on  a  eaaM 
ef  action  assigned  to  him  by  his  dient'aa  com- 
pcusatiui  for  his  sorices.— Ft.  Worth  St  D.  O. 
^Oo.  T.  Oarlock  &  Olllesple  (Tex.  Cir.  Aw  ' 

I  X.    Oomvensatton  amd  Uen  oC  mttar- 
ney. 

Provision  in  eoutract  between  attorney  and 
client  prohiUtiDg  setttement  without  attom^'i 
consent  held  not  aniinst  public  pc^cy.— Ft. 
Worth  &  D.  C.  By.  Go.  t.  Oarlock  ft  GlUespia 
(Tex,  Olv.  Affjf.)  8SL 

AUDITORS. 

Repeat  at,  am  ''BaCannee,**  |  ]» 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,**  |  Z. 
Of  broker,  see  ''Brokers."  1 1. 

AVOIDANCE. 

Of  sale  of  infantas  protiezty,  sec  "Infantap**  1 1 

BAGGAGE. 
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BAILMENT. 

Sw  "BbdIcs  «nd  Bonking,"  i  1;  "Ohrriers,"  | 

2;  "Pledges." 
Embezzlement  er  iMctny  tif  baUw,  •••  "S»- 

beademaut'* 

BANKRUPTCY. 

See  "Aasignments  for  Benefit  of  Creditor*." 

(  1.   AaslsueB^   scUniidstoKtioB.  awl 

distril^iitloii  of  bankrapt's  eitaitak 

Section  OTg  of  the  baulcrapt  act  (Act  July  1, 
iS&S,  so  Stat.  560,  e.  R41  \V.  S.  Comp.  St. 
1901.  p.  3443]),  which  proTtdes  that  the  claims 
of  creditora  wlio  hare  received  preferences  shall 
not  be  allowed  unless  they  eun-endcr  their  pr«f- 
•rencAS,  applies  though  such  a  prefexenc*  was 
innoccutly  received.— Harri*  t.  Second  Nat. 
Bank  (Tenn.)  1053. 

iivUiaic»  held  to  show  that  dafeadant  bank, 
MCviTins  BMKiej  from  a  bankrupt,  had  ccaaona- 
ble  ^aud  for  beUeviug  that  a  prefcreaoe  vai 
Intended.— Harris  t.  Second  Nat.  Bank  CEena.) 
1053. 

The  trustee  in  baukruptcy  is  aot  pveelndad 
from  recovering  from  tW  payee  in  a  note  mon^ 
paid  by  the  bankrupt  on  the  Dote  vrUhia  tour 
months  of  his  adjudication,  by  reason  of  the 
fact  that  there  are  scriTent  hidor«er«  on  the 
note.— Harris  r.  Second  Nat  Bank  (Tenn.) 
1003. 

Section  68  of  the  bankrupt  biw  (Act  Jul;  L. 
1898.  80  Stat.  565.  c.  641  [U.  S.  Comp.  St 
IMk,  p.  S490])  does  not  autborite  tk»  creditor, 
hi  a  suit  againet  him  by  the  trustee  to  recover 
an  unlawful  prerereace.  to  set  off  the  debt  on  [ 
wblcfa  the  alleged  preferential  payroeot  wa* : 
made.— Harris  r.  Secimd  Nat  Bank  (Tran.)  j 
lOOS.  I 

BANKS  AND  BANKUiCL 

I  1.  T«mo*i«u         a— lftai«. 

Bank  hel4  set  Habia  to  an  employer  lor 

eys  paid  on  checks  raised  by  employ^^  wboM 
duty  it  waa  to  make  out  sach  ehecki. — Gbam- 
pion  lc«  Utfl.  &  Cold  Storau  Qsb  t.  AMrioaa 
Bonding  &  Trvit  Go.  (Ky.)^7. 

'  In  an  action  for  mwTeraion  ot  cwtain  pfop- 
•rty  held  by  a  bank,  as  security,  an  instruictioB 
as  to  the  authority  of  the  presidtut  of  the  bank 
held  propecly  otcdifleA.— Meimhia  QUr  Biuik  t. 

BAR. 

Of  actios  Igr  fotmei  adjudicatioa.  sea  '*3ii3gr 
meot,"  I  &. 

Of  action  to'  Unitktlon,  see  "LkikltatloiL  of  A«- 

tlons,"  ff  2. 
Of  dower,  see  "Dower,"  S  2, 

BASTARDS. 

I  1.  Pvopavtr. 

TTnder  ShaBDoaTa  Coda.  |  4t90^  ytopertr  In- 
herited by  a  legitimated  bastard  from  bis  fa- 
ther held  to  ftais  to  th*  bastard'a  riother,  and 

not  to  the  heirs  at  law  of  bi»  fathec-^Scalt  v. 
Wilson  (Tenu.)  1091. 

An  lOegttimate  citild,  legitlauted  by  order  of 
county  court  on  application  of  its  natnral  fa- 
ther, vnder  Acta  1800.  c.  2,  Held  antitM  to 

inherit  realty  as  an  heir,  and  to  take  personalty 
as  next  ef  kin,  lineallv  and  <;ollaterally,  as 
though  lawfully  boru.— Scott  v.  Wilson  (Tenn.) 
1001. 

Under  Ber.  St.  1895,  art  1700,  the  estate  of 
a  deceased  baatard  tela  to  paia  to  his  mother, 
to  the  exclusion  of  his  putative  father.— Ford  t. 
Boone  (Tex.  Civ.  App.)  SfiSl 


BENEFICIAL  ASSOCMTrONS. 

Building  or  loan  associatltHiB,  see  "Building  and 
Loaa  Aaaociations." 


See  "Wills.- 


BEQUESTS, 


BEST  AND  SECONDARY  EVIDENCE 

In  dvU  actions,  see  "fiTidence,"  |  8. 

BETTING. 

See  "Gaming.'* 

BfAS. 

Of  juror,  see  "Jury,"  |  3. 

BILL  OF  EXCEPTIONS. 

See  'nkceptlons,  BUI  of." 

mtL  OF  EXCHANGE. 

See  *'BIIla  and  Notes." 

BILLS  AND  NOTES. 

Harmlasa  error  Id  actlea  on  note,  see  ''Appeal 
and  Error,"  1 17. 

I  1.  Blskta  mmA  U«1iUl«Ua  om  tedorie- 
mamt  <w  tnuMfe>. 
A  beak,  purchasing  drafta  fvom  a  consignor 
^-ith  bills  of  lading  attached,  is  not,  after  col- 
lecting tbenL  liable  to  the  consignee  for  frauds 
pfvpetrated  if  bis  eoitsi|nK«  in  making  out  the 
bills  of  ladine.— S.  BlaisdelK  Jr.,  Go.  t.  OitlseDn* 
Nat.  Bank  ^Tex.  Sup.)  292. 

PoEchasex  of  note,  paying  but  for  one-half  in- 
terest therein,  held  not  puccbaser  for  value  as 
to  remaining  haU.— Seney  t.  Few  (Inc.  Civ. 
App.)  M. 

Purchaser  of  note,  hiMwing  that  one-half  of 
!t  was  owned  by  some  third  person,  held  not 
purchaser  without  oetioe  of  actual  ownership. 
-Kersey  v.  FuQua  (Tex.  Civ.  App.)  66. 

An  accommodation  hiderser  may  withdraw 
bis  indorsemeut  at  any  time  before  the  note 
passes  to  IniiDQeat  third  parties.— Markowlli 
T.  tireeawall  Theatrical  Circuit  Co.  (Tex.  Civ. 
App.)  74,  317. 

Stoil  broaght  at  th«  tret  term  of  emirt  after 

the  maturity  of  the  note  for  which  service  coald 
be  obtained  Af  Id  sufKcimt  to  charge  au  indorser, 
under  Kev.  St.  art.  804.— Tltkorltch  t.  Klei- 
nashe  (Vex.  Ckr.  App.)  »M. 

That  there  wos  not  sufllcfent  Hme  to  obtain 
service  in  an  action  on  a  note  for  a  particular 
term  of  court  held  a  snOcient  excnse  for  the 
bringing  of  the  snit  St  the  second  term,  reanlr- 
ett  to  charge  the  indorser  by  Rev.  St  1898,  art 
304.— Vitkovitch  v.  Kleinecke  (Tex.  Civ.  App.) 
544. 

Where  a  builder  indorsed  defendant's  note,  in 
ordor  tb(rt  she  mtftbt  obtnm  money  to  erect  cer- 
tain buildings  nnder  a  contract  with  such  build- 
er, the  Intter  was  an  Uiderser  for  value,  and  lia- 
ble as  Ruch.— Vitkovitch  V.  Kleinecke  (T^  Oiv. 
App.)  544. 

g  2.  A«tlo«s. 

Where  one  to  whom  a  note  had  been  trans- 
ferred by  parol  was  a  surety  or  guarantor 
thereon,  the  payee  was  not  a  neceHsary  party 
to  aa  action  thereon. — Lonisville  Tobacco  Ware- 
house Co.  T.  (jist  (Ky.)  243. 

AUMWtioiM  In  a  petition  held  to  show  that  a 
bank  nad  bought  drafts  from  a  consignor  ou 
the  consigBee  with  the  Ulls  of  Miag  as  mm 
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Mcnrity  for  the  paTments  of  the  draft.— S. 
Blaisd^.  Jr.,  Oo.  r.  Citizen^^  Nat.  Bank  <Tez. 

Sup.)  m. 

An  agent  who  bnTs  a  note  with  hii  prindpal'i 
moner,  and  has  it  indorsed  to  himsdf,  may  ma . 
thereon  in  hia  own  name. — Cochran  t.  Sl^fried 
(Tex.  OiT.  App.)  542. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  ezcbanare  or  promlBSorr  note,  see 

"BillH  and  Notet"  {  L 
Of  municipal  bonds,  see  "Monldpal  Corpora- 

tiona,"  8  8. 

BONDS. 

ConntT  bonds,  ne  "GonntieB."  I  2. 
Municipal  bondi,  Me  "Manidpel  COTporationa,** 
S  0- 

Of  guardian,  see  *^iurdian  and  Ward,"  I  6. 
School  bonds,  see  "School!  and  Sdiool  Dfs- 
tricti,"  i  1. 

Sureties  on  bonds,  see  "Prtndpal  and  Snretr." 

Sondt  4n  legal  pnweeinnffs. 
Sea  "Appeal  and  Error,"  f  7;  "ExecnUon,"  f  2. 
Appeal  from  Justice's  court,  see  "Justices  of  the  ! 

Peace,"  §  2. 
Aroeal  in  criminal  prosecutions,  see  "OrimlDal 

ETw,"  I  26. . 

BOUNDARIES. 

Of  counties,  see  "Coonties,"  {  1. 

Of  precinct,  effect  of  change  of,  as  to  local 

option,  see  "Intoxicating  Liquors,"  f  2. 
Of  school  diatrlcta,  see  "Schools  and  Sdiool 

DUtticts,"  1 1. 

I  1.    Erldeiioe,  aaeertalutemt,  ud  es- 
tablishment. 

Refusal  by  defendant  to  enter  into  a  modified 
agreement  to  fix  boundaries,  or  to  accept  bound- 
anes  fixed  thereby,  held  to  leare  original  agree- 
ment made  for  that  purpose  In  full  force. — 
Hasterson  t.  Bockel  (Tex.  OIt.  App.)  42. 

BOUNTIES. 

Bounty  lands,  see  "Public  I^nds,"  1 1. 


BREACH. 


Of  condition,  see  "Insurance,"  I  6. 
Of  contract,  see  "Contracts,"  fi  5; 

8;  "Vendor  and  Purchaser." 
Of  warranty,  see  "Insurance,"  H  6,  6;  "Sales," 

BRIDGES. 

I  1.  EatablishsBentr  eeastrnetlon,  and 

snalBtenanee. 

A  bridge  on  a  county  road  within  a  city  of 
the  sixth  class  held  a  part  of  the  coun^  road, 
which  the  fiscal  court  was  bound  to  replace  on 
its  destruction.— Leslie  County  t.  Wooton  (Ey.) 
208. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  {  10. 

BROKERS. 

See  "Principal  and  Agent" 

Insurance  brokers,  see  "Insarance,"  I  2. 

I  1.    Employment  and  authority. 

Agency  for  Uie  sale  of  real  estate  held  revoca- 
ble.—Geoi-ge  B.  Loving  Oo.  T.  Hesperian  Cattle 
Oo.  (Mo.  Sup.)  1005. 

Agency  for  the  sale  of  real  estate  held  to 
have  been  revoked.— George  B.  Loving  Oa  t. 
Heiverian  OatUe  Co.  (Mo.  Sup.)  1006. 


"Sales,"  f 


Facts  In  an  actim  to  recorer  a  compiTsaiOD 
tot  the  sale  of  real  estate  hetd  to  show  Oiat 
complainant  was  defendant's  sole  agent.— Syl- 
vester T.  Johnson  (Tenn.)  923. 

I  X.   Compensation  and  lien. 

Facts  held  not  to  show  a  ratification  of  un- 
authorized negotiations  by  real  estate  agent, 
BO  as  to  entitl,e  him  to  commission. — George  B. 
Loving  Co.  T.  Hesperian  Cattle  Co.  (Mo.  Sup.) 
1096. 

Riffbt  of  real  estate  agent  to  commissions  de- 
termined.— McCormack  v.  Henderson  (Mo.  App.) 
171. 

A  real  estate  agent  hetd  to  have  snbstantially 
complied  with  his  contract,  and  to  be  entitled 
to  commissions.— McCormacjc  v.  Hendencm  (Mo. 
App.)  171. 

Facts  A«ld  not  to  show  an  abandMiment  <tf 
the  agency  by  a  real  estate  agent. — McCormadc 
T.  Henderson  (Ma  App.)  171. 

A  sole  agent  for  the  sale  of  a  lot  held  en- 
titled to  bis  commission,  though  the  sale  waa 
consummated  through  another.  —  Sylvester  v. 
Johason  (Tenn.)  923. 

The  termination  of  a  real  estate  agency  by 
the  sale  of  the  property  Aeld  not  to  defeat  Uie 
afcent's  ri^t  to  hfs  commission. — Sylrestw  t. 
Johnson  fTenn.)  923. 

I  8.   Aetlons  tax  oompenaatlen. 

In  an  action  by  a  real  estate  agent  for  cotn- 
misdons,   certain  faulty  instruction  k«M  not 

Srejudicial  to  defendant.— McConnack  t.  Hen- 
erson  (Mo.  App.)  171. 

Petition  In  real  estate  broker's  action  against 
another  broker  for  share  of  commissions  held 
not  demurrable.— Blake  T.  Austin  flm.  OIt. 

App.)  571. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  director  of  a  building  association  is  nor 
incompetent  to  discharge  the  duties  of  trustee 
in  a  deed  of  trust  given  the  associatiott  on  a 
loan.— McDonnell  v.  DeSoto  Say.  A  Bldg. 
Aas'n  (Mo.  Sup.)  488. 

Under  Rev.  St  1899,  f  1362,  a  loan  by  buUd- 
ing  association  held  usurious. — McDonnell  t. 
DeSoto  Sav.  &  Bldg.  Ass'n  (Mo.  Sup.)  438. 

Where  the  premium  paid  to  a  building  asso- 
ciation is  to  be  treated  as  interest,  because  fixed 
arbitrarily,  Instead  of  by  free  competition,  the 
rate  charged  cannot  be  calculated  without  evi- 
dence as  to  the  time  when  the  stock  will  prob- 
ably mature. — McDonnell  t.  DeSoto  Sar.  & 
Bldg.  Ass'n  (Mo.  Sup.)  438. 

Statement  by  secretary  of  building  assotna- 
tion  held  not  to  amount  to  an  agreement  with 
borrower  as  to  premium  to  be  paid  by  him. — 
SIcDonnell  t.  DeSoto  Sst.  &  Bldg.  Aa8*n  (Mo. 
Sup.)  458. 

BUILDINGS. 

In  municipal  corporations,  see  *Olaiiicipal  Car- 
porations,"  |  6. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Orimina!  Law," 

i  6;  "Homicide,"  |  a 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Inatra- 

ments." 

RescisBdon  of  contracts,  see  "Sales,"  |  2. 
Setting    aside    fraudulent    conveyancei^  set 
"Fraudulent  ConTeyancea,"  |  8. 

CANDIDATES. 

For  office,  see  "Elections,"  |  1. 
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CARNAL  KNOWLEDGE. 


See  "Bape." 


CARRIERS. 


HarmloBB  error  in  action  for  Injuries  to  cattle 
is  tranait,  see  "Appeal  and  Error,"  {  17. 

Parties  entitled  to  allege  error  in  actiou  for  de- 
lar  in  carriage  of  cattle,  see  "Appeal  and  Er- 
ror," S  14. 

Presentation  of  objections  to  instmctions  in 
action  against,  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  {  4. 

I  1.   Ooatool  and  resvlatloa  of  oommoa 
oarrlers. 

BeT.  St.  1899,  f{  1112-lllS,  heid  not  to  pre- 
vent initial  common  carriers  from  bnposiug  a 
reconalgnment  charge  for  delivering  a  shipment 
QpOD  another  track  than  that  opon  whidi  ft  was 
originallT  placed.— State  ex  inf.  Crow  t.  Atchi- 
son. T.  ft  S.  F.  B7.  Go.  (Mo.  Sup.)  770. 

Railroad  cannot  refuae  to  carry  papers  on  an 
early  m<miiDg  train,  put  in  service  by  special 
contract  with  a  pnblisher,  on  the  gronna  that 
it  has  other  trains  lat»  in  the  day.— Memphis 
News  Pnb.  Co.  v.  Southern  Ey.  Co.  (Tenn.) 
941. 

Where  an  early  morning  train  has  been  put 
in  operation  by  a  railroad  nnder  special  con- 
tract, with  a  publishing  house,  it  cannot  refuse 
to  accommodate  a  rival  pablishiog  house.— 
Memphis  News  Pnb.  Co.  t.  Bonthem  By.  Co. 
(Tenn.)  941. 

A  railroad  which  had  contracted  vrith  a  pub- 
lishing honae '  to  run  an  early  morning  train 
for  its  accommodation  could  not  refuse  to  carry 
papers  tendered  it  by  a  rival  publishing  house, 
which  offered  to  comply  with  all  the  conditions 
complied  with  by  the  contraetlnc  house.— Mon- 
News  Pnb.  Co.  t.  Southern  By.  Co.  (T«nn.) 

That  a  publishing  house  obtained  the  institu- 
tion of  an  early  morning  train  service  at  a 
great  expense  did  not  make  the  train,  when  op- 
erated, a  special  one,  nor  excuse  the  railroad 
from  carrying  the  papers  of  a  rival  house.— 
Memphis  News  Pub.  Co.  r.  Southern  By.  Co. 
(Tcun.)  941. 

Neither  a  railroad  nor  the  party  contracting 
for  a  train  service  could  impose,  as  a  condi- 
tion of  delivery  of  the  goods  tendered  by  anoth- 
er, an  obligation  to  share  part  of  the  burden  of 
eetablifihing  the  service.— Memphis  News  Pub. 
Co.  T.  Sontbem  By.  Co.  (Tenn.)  941. 

Where  a  special  train  service  was  put  in  op- 
eration by  a  publishing  house,  other  publlsn- 
era,  desiring  to  avail  themselves  of  such  service, 
would  only  be  required  to  contribute  with  other 
ehipners  to  the  extent  of  their  proportional  part 
of  the  service. — ^Memphis  News  Pub.  Oo.  v. 
Southern  By.  Go.  (Tenn.)  941. 

In  a  suit  against  a  railroad  for  unlawful  dis- 
crimination, granting  of  an  accounting  against 
plaintiff  to  a  party  made  defendant  Aew  im- 
practicable.— Memphis  News  Pub.  Co.  v.  South- 
em  By.  Co.  O^enn.)  941. 

In  a  snit  against  a  railroad  for  unlawful  dis- 
crimination, the  party  in  favor  of  whom  the  dis- 
crimination was  made  held  not  entitled,  when 
made  a  party  by  plaintiff,  to  file  a  crosa-ttiU. — 
Memphis  News  Pnb.  Co.  r.  Southern  By.  Co. 
(Tenn.)  941. 

In  an  action  againat  a  railway  company  for 
the  recovMT  of  the  penalty  prescribed  by  Rev. 
St.  1895,  art  4639,  for  unlawful  discrimina- 
tion in  forwarding  goods,  the  court  held  to  have 
Jurisdiction  to  render  judgment  for  the  actual 
damages.— Hill  &  Morria  v.  St  liouie  South- 
wcBtern  Ry.  Co.  (Tex.  Civ.  App.)  874. 

Rer.  St.  1895.  art.  4537,  A«I<1  to  require  a  rail- 
road to  forward  pronerty  received  on  a  platform 
used  Iff  it  for  huidling  tliat  kind  of  property  in 


the  order  in  which  it  Is  received.— Hill  &.  Morris 
v.  St  Louis  Southweatem  By.  Co.  (Tex.  Civ. 
App.)  874. 

Rev.  St.  18dS,  arts.  4637,  4639,  relating  to 
discriminations  in  the  tranwortlaB  of  goods  by 
railroads,  A«Itj  valid.— Hill  &  ttaera  t.  St  Louis 
Southweatem  By.  Co.  <T«z.  Oiv.  App.)  874. 

i  S.   OmrHmmt  of  so*ds. 

A  carrier's  Hen  for  frdght  hdd  not  assign- 
able, and  th«efore  such  assignment  to  one  at- 
tempting to  attach  the  goods  Aefd  no  defense 
to  an  action  for  conversion  by  the  consignor. 
— Rosencrauz  v.  Swofford  BroK  1>n  Goods  Co. 
(Mo.  Sup.)  445. 

Rev.  St  1899.  {  632,2,  when  construed  as  de- 
priving a  common  carrier  of  the  right  to  con- 
tract tor  a  limitation  of  liability  beyond  Its  own 
line  with  respect  to  through  shipments,  held  not 
onconstituttonaL- Marshall  &  Michel  Grain  Co. 
^Kansas  City,  Ft  8.  4b  U.  B.  Co.  (Mo.  Sup.) 

Under  Rev.  St.  1899,  S  5222,  a  carrier  issuiu» 
a  bill  of  lading  in  Missouri  held  not  authorized 
to  exempt  itself  from  liability  for  a  converaion 
by  the  connecting  carrier  by  a  provision  limiting 
its  liability  to  its  own  line.— MarahaU  &  Michel 
Grain  Co.  v.  Kansas  City,  Ft  B.  ft  M.  B.  Co. 
(Mo.  Sup.)  638. 

Delivery  of  grain  by  a  connecting  carrier  to 
the  cODsignee  without  presentation  and  surren- 
der of  bill  of  lading,  to  which  a  draft  had  been 
attached,  which  had  been  protested  and  return- 
ed, held  a  conversion  of  the  grain.— Marshall  ft 
Htchel  Grain  Co.  v.  Kansas  City.  Ft  S.  ft  M. 
B.  Co.  QAo.  Sup.)  638. 

In  an  action  for  conversion  of  grain,  evidence 
that  it  was  the  carrier's  custom  to  store  grain  in 
a  warehouse  awaiting  demand  or  bill  of  lading 
held  immaterial.— Marshall  &  Michel  Grain  Co, 
V.  Kansas  City,  Ft.  S.  &  M.  B.  Co.  (Mo.  Sup.) 

esa 

In  an  action  against  a  carrier  for  convernion  of 
grain,  evidence  that,  after  the  grain  was  con- 
verted, plaintiffs  knew  that  it  was  at  a  certain 
place  at  thdr  disposal,  held  immaterial.— Mnr- 
shall  ft  Michel  Grain  Co.  v.  Kansas  Cit)-,  Ft. 
8.  ft  M.  B.  Co.  (Mo.  Sup.)  638. 

Variance  held  to  exist  between  petiJ:ion  and 
proof  in  consignee's  action  against  express  com- 
pany for  loss  of  goods. — Farr  v.  Adams  Exp. 
Co.  (Mo.  App.)  183. 

The  overruling  of  defendaut'a  plea  of  urivi- 
lege  in  an  action  against  one  of  several  alleged 
connecting  railroads  for  damages  resulting  from 
plaintiff'a  ejection  from  its  train  held  error.— 
Texas  &  P.  By.  C3o.  v.  Lyudi  (Tex.  Sup.)  4S(t. 

Act  May  20,  1899  (Laws  1899.  p.  214.  c.  125), 
held  not  to  authorize  suit  against  two  railroads, 
not  acting  under  a  joint  contract,  for  the  dis- 
tinctly separate  wrong  of  one,  merely  bcK-anse 
plaintiff's  property  had  been  transported  over 
the  connecting  lines  of  the  two.— Texas  ft  P. 
By.  Oo.  T.  Lynch  (Tex.  Sup.)  486. 

I  3.    Garriage  of  IIto  atook. 

In  action  against  a  carrier  for  delay  In  the 
carriage  of  cattle,  evidence  held  ealBcient  to 
take  the  case  to  the  Jury.— Chinn  v.  Chicago  ft 
A.  By.  Co.  (Mo.  App.)  875. 

In  an  action  against  an  initial  carrier  for  in- 
juries to  cattle  m  transit,  evidence  held  suffi- 
cient to  show  negligence. — 101  Live  Stock  Co. 
V.  Kansas  City.  M.  ft  B.  B.  Co.  (Mo.  App.) 

782. 

Notice  of  injury  to  stock,  required  by  a  con- 
tract of  shipment  to  be  giveu  by  the  shipper, 
held  waived  by  the  earner.- 101  Live  Stock 
Co.  r.  Kansas  City,  H.  ft  B.  B.  Co.  (Mo.  App.) 

782. 

Responsibility  for  the  refusal  of  a  connecting 
carrier  to  accept  cattle  tendered  by  the  initial 
carrier,  because  onaccompanied  by  a  propw 
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bill  of  ladlDE.  held  to  li«  on  the  initial  canin-. 
—101  Live  Stock  Co.  v.  KsDsas  City,  M.  &  B. 
R,  Co.  (Mo.  AppJ  782. 

A  sttpnhition,  in  a  eontract  of  shipment  of 
cattle,  that  in  case  of  loss  the  Talae  should  be 
focd  as  at  the  tInM  aad  place  ot  shipmea^ 
A«M  Talid— 101  Live  Stock  Co.  t.  Kaaaas  Oitj, 
M.  &  B.  R.  Co.  (Mo.  AppO  782. 

Thooeh  a  eontract  of  shipment  of  cattle  pro- 
vided that  shiM»er  should  feed  and  water,  the 
carrier,  on  undertaking  to  do  so  agaluat  plain- 
tiff's protest,  was  llahle  for  negligent  perfortn- 
aace  of  tlie  dn^.— 101  Lire  Stork  Co.  v.  Kan- 
aas  Cit7,  M.  &  B.  B.  Co.  (Mo.  App.)  782. 

In  an  action  asabist  a  railroad  for  delay  in 
transporting  cattie,  evidence  held  not  to  show 
rariauce  between  contract  alleged  and  proved.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  r.  Storey 
(Tex.  Civ.  App.)  847. 

In  an  actlou  against  a  railroad  tor  delay  la 
tifanaporting  cattle,  a  charge  on  the  measure  of 
damages  held  not  misleadmg.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  t.  Storey  (Tex.  Civ.  App.) 
847. 

Verdict  In  »a  actiflB  for  daaaama  to  borsea 
shipped  on  defcodaafa  rdhroad  Jkid  to  bare  no 
basis  In  the  evidence  as  to  the  anunmt.— llosdey 
T.  Houston  &  T.  a  B.  Co.  (Tex.  Civ.  Aw-) 
012. 

S  4.  Oaniace   of  vaaaiiKw*  l*aia«wl 

Ivjunes. 

la  an  action  bv  a  trespasser  against  a  railroad 
for  injuries  received  in  an  attempt  to  alight  from 
a  train,  held,  defendant  was  not  guilty  of  negtl- 
mnce.— ChicasD.  St.  L.  ft  N.  a  R.  Oo.  t.  Smith 
ISSm.)  711. 

Evidence  In  an  action  against  a  carrier  for  in* 
juries  field  not  to  warrant  a  charge  on  pnuitive 
damages,  bat  to  justify  the  awarding  of  such 
damages.— Memphis  St.  By.  Co.  T.  Shaw  Vlenn.) 
718. 

It  is  the  duty  of  a  street  car  conductor  to  see 
that  no  passenger  ia  in  the  act  of  alighting  when 
he  starts  the  ear.— Memphis  St  By.  Co.  r.  Sihaw 
(Tcnn.)  713. 

It  is  the  duty  of  street  car  conductor  to  exei^ 
cise  greater  care  for  the  safety  of  aged  and  in 
firm  passengers  than  for  other8.--Mcmphi8  St. 
Rr.  Co.  T.  Shaw  (Tenn.)  713. 

In  an  action  against  a  railway  company,  an  tn- 
struction  is  proper  that,  If  certain  negligence  of 
defendant  was  the  proximate  cbum;  of  tne  inju- 
ries, plaintiff  diouid  recover  all  the  damages 
arising  from  her  phyrical  Injuries.- Interna- 
tional A  O.  N.  R  Co.  T.  Anchonda  (Tte.  CSt. 
Appi)  557. 

In  an  action  for  Injuries  and  mental  anguish 
suffered  by  plahitiff  in  being  thrown  froni  a 
train  and  separated  from  her  children,  an  la- 
struotion  Iiela  not  erroneous,  because  it  did  not 
condition  recovery  for  the  mental  anguish  on 
the  absence  of  contribntory  negligence. — Inter- 
nationnl  &  G.  N.  B.  Co.  v.  Anchouda  (Tex.  Civ. 
App.)  557. 

In  an  actioD  for  tajurfes  suffered  by  ptaintifT 
In  befau  thrown  from  a  train  in  attempting  to 
board  it.  an  instruction  h«td  not  mtsleadine. — 
InterustioDR]  &  a  N.  R.  Co.  v.  Anchoada  (Tex. 
Civ.  App.)  557. 

In  a  suit  against  a  carrier  fbr  offensive  lan- 
guage by  other  paswiicers,  a  stfltemcnt  that 
they  "furs^ed  and  used  vulgar  and  olisceue  Isn- 
euaire,"  etc..  held  not  sutficient  showing  of  the 
laiignnge  complained  of. — St.  T^uis  Southwest- 
ern liy.  Co.  V.  Wright  (Tex.  Civ.  App.)  505. 

In  a  suit  against  a  carrier  for  insulting  lan- 
guage by  other  pa^spngers,  hrld  sufficient  to  al- 
lege the  general  cbarai^^ler  of  the  language  com- 
plained of.— St.  Louis  i^outhwestem  By.  Co.  ▼. 
Wright  (Tex.  Oiv.  App.)  065. 


i  5.    ^—  Oontrrkn^crjr     »o>Ub— e>  mt 

person  injured. 

Though,  in  an  action  by  a  passengar  f«r  in- 
juries, there  ia  no  plea  ol  contributory  Dce.i 
geuce,  yet,  where  It  cleariy  appears  from  plaii  - 
tiff's  own  evidence  that  he  was  guilty  of  sa.',\ 
negligence,  it  ia  proper  to  take  the  case  fr>>i!i 
the  iary.— Chaney  t.  Louialwna  &  M.  ft.  B.  Cu. 
(Mo.  Sup.)  590^ 

Neither  ou  general  principles  nor  nader  Rei. 
a*.  1800,  I  1080,  is  a  passenger  justified,  on  a  - 
count  <a  the  crowded  condition  of  the  paaseng-r 
car,  in  taking  a  dangnous  position  on  top  of  n 
freight  car.— Chaney  t.  Lotdaiana  ft  R.  B. 
Co.  (Mo.  Snp.)  Oeo. 

In  aa  action  to  recover  for  tajoriea  suffered  \>j 

plaintiff  in  being  thrown  from  a  train  and  sep- 
arated from  her  children,  an  instruction  to  tiud 
for  the  defendant  if  plaintiff  caused  the  diildrea 
to  board  the  train  in  motion,  and  while  it  was 
still  in  motion  attnngted  Co  hoard  it,  unless  an 
ordinarily  prudent  person  would  have  done  w, 
ieid  propmy  refused.— International  &  G.  N. 
B.  Co.  v.  Anchonda  (Tex.  Civ.  App.)  557. 

I  flL  Hleotfton  off  jaMaanaw  mmi.  In- 

trndavs. 

A  passenger  on  a  street  railway,  whose  trans- 
fer ticket  was  refused  and  who  was  forcibi; 
put  off  the  car,  held  entitled  to  recover. — Mem- 
phis St  By.  Co.  V.  Graves  (Tenn.)  729l 

In  an  action  against  a  railway  cosapany  for 
wnuftfal  portion  from  ita  train,  evlduice  that 
plaintiff  was  Jerked  off  the  car  waa  auOdeai 

to  justify  an  instruction  aatborising  daiuagv^ 
for  physical  suffering.— Choctaw,  <X  «  Q.  B.  Ca 

V.  Hill  (Term.)  »©. 

Is  an  action  agaiast  a  raiboad  eompany  for 
wroagta]  ejection  frost  tts  train,  in  wluch  then 
was  evidance  tliat  plaintifE  was  forcibly  jerked 
froaa  th»  train,  and  then  held  and  raatrained  ot 
his  liberty,  a  charge  authorizing  punitive  daia- 
ngea  was  not  error.— Ciboctaw,  ft  G.  B.  Ga^  v. 
HUl  (Tenn.)  96S. 

In  an  actkn  afflnat  •  railroad  ea«pnnj  for 
wrengfol  ejecttan  froM  a  train,  fciatnctiQa  heU 
not  objectiioaahte,  hecans*  prodicating  liability 
of  the  railioaA  company  on  whether  or  not  the 
act  was  done  in  the  line  of  duty  of  the 
dnctor.— Cboctav.  0^  ft  O.  BU  Oo.  t.  BiU  (Tens.) 
9G3. 

In  an  actira  againat  i  railiaad  company  t«r 

wrougfol  ejection  from  Us  train,  art  instrocti'« 
anthoriaiag  eoieBwlary  daaaagea  kM  not  errone- 
ous, because  authorociufit  anck  iuMgim  If  the 
act  waa  done  in  a  "careless"  manner.— Choctaw, 
a  ft  G.  R.  Co.  T.  Hill  (Tenn.)  963. 

In  aa  aotwn  agahtst  a  railroad  cvnpauy  ta 
wrongful  eieetioB  fioas  its  train,  an  instrm.- 
tioQ  on  measure  of  damage  ktid  not  error.— 
Choetaw,  Ol  &  G.  B.  Ca  *.  HiU  (Tenn.)  963. 

In  an  action  against  a  rsllreed  company  fnr 
nrontptul  ejecttoa  frosa  a  tiatn.  verdict  for  $^>|.< 
h«ld  Mt  exceariv«--<Ghoctnw,  O.  ft  O.  ft.  Co. 
V.  Hill  (Tenu.) 

KJection  from  train  of  a  passeager  after  tni- 
derlng  fare  held  wrongfttl. — CJboctaw,  O.  ft 
it.  Co.  V.  Hill  (Tean.)  963. 

An  action  against  a  connecting  ntilroad,  refiw- 
iBg  to  honor  shipper's  contract  for  return  tran-- 
portaHoD  and  ejecting  him  f*om  its  train.  ^^M 
one  for  personal  injuries,  within  the  mpaiiii.tr 
of  Act  March  27.  1901  (Laws  1901,  p.  31.  t. 
27),  pretttTtbirig  the  venue  of  aach  actinna.-- 
Texas  &  P.  By.  Co.  v.  Lynch  (Tex.  Sup.)  ibHx 

In  action  against  carrier  by  ejected  pasaeoger, 
evidence  of  custom  allowiiq;  old  trackmen  to 
ride  free  AeM  inadmlsrtble.— Missoori.  K.  ft  T. 
Ky.  Co.  of  Texas  v.  Tarwatar  Clax.  GIt.  App.) 

937. 

An  action  Has  against  a  commen  earner  fnr 
mental  suffering  occasioned  by  bebig  ejected 
torn  n  tnio,  Ihougk  om  aacompanled  wkh 
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^lyikal  lajair.— MlBMori,  K.  &  T.  By-  Co.  of  i 
TexRs  V,  Tarwater  (Tex.  CIt.  App.)  ^7.  | 

I  7.    PMseasara*  effeota* 

Whether  certain  tools  beloDginx  to  a  mecbnnlc 
were  bassase  held  a  qaestion  for  the  Jury,— Mis- 
souri, K.  &  T.  Rj'  Oo.  of  TMtas  v.  Meek  (Tex. 
Civ.  App.)  817. 

In  aa  action  for  lott  basgafei  held  error  to  as- 
sume as  matter  of  law  that  winter  clothing 
taken  on  a  short  snmmer  journey  vras  baggage. 
— Missonri,  K.  &  T.  Hy.  Co.  of  Texas  t.  Meet 
(Tex.  Civ.  App.)  317. 

A  carrier's  liability  as  bailee  for  the  storage 
0f  nnclaimetf  bnggage  Md  limited  to  articles 
coming  within  toe  oranltion  of  bagaa£e.~ Mis- 
sonri, K.  &  T.  lOr.  Ca  of  Texas  v.  Sleek  (Tex. 
CiT.  App.)  S17. 

CATTLE. 

Sm  "Animals.*' 

Theft  of,  see  "Larceny,"  |  L 

CAUSE  Of  ACTION. 

Bee  "Action." 


CERTIFICATE- 

Cfertifled  copies,  see  "Evidence,"  i  T. 
Of  acknowledgment  of  written  inBtrament, 
"Acknowledgment,"  |  1. 

CERTIORARI. 

Issuance  by  snprems  court,  see  "Oonrta," 
To  review  condemoatiou  proceedings,  see 
nsnt  Domain,"  <  2. 


CHANGE  OF  VENUE 

Of  dTll  action,  see  "Venoe,"  S  2. 
Of  criminal  prosecutions,  see  "Criminal  Law." 
12. 

CHARACTER. 

Of  accused  In  criminal  prosecDtions,  as*  "Hom- 
icide," 14. 
Of  witness,  sea  "Witnesses,"  |  8. 

!  CHARGE. 

By  carriers,  sec  "Carriers,"  SI  1,  2. 
To  jury  in  civil  actlom*.  see  ''Trial,"  |i 
To  jury  in  criminal  prosecutions,  see  "Crim- 
inal Law  «  I  ai. 


see 


CHARITIES. 

I  1.   OrMtioBi  exlstenea,  ud  nUUty. 

A  will  devising  testator's  property  to  her  ex- 
ecutor, to  be  by  him  distributed  to  the  poor  lo 
his  discretion,  held  valid,  under  Kj\  St  1899.  | 
817.— Thompaon's  Bz'r  v.  Brown  <Ey.}  210. 

CHARTER. 

Of  municipal  corpora tions,  see  "Monicipal  Cor- 
porations," It 

CHATTEL  MORTGAGES. 


{ See  "Pledses." 
1^    I  f        Baqslsitcs  axd 

1- 


To  Joror,  sac 


CHALLENGE. 

«Jnry,"|«. 


CHAMPERTY  AND  MAINTENANCE. 

A  conveyance  after  a  final  Jadgment  for  re- 
covery hag  been  rendered  in  favor  of  the  gran- 
tor, though  no  writ  of  possession  bi  bis  ftvor 
has  been  sued  out,  is  not  champertous.— 'Uillcr  ■ 
v.  Farmers'  Bank  (Ky.)  218.  ' 

In  an  action  by  an  electric  company  to  re- 
strain another  company  from  settiug  up  a 
daim  to  the  exclndve  right  to  furnish  light  to 
the  city,  a  plea  of  chanii>crty  held  demurrable. 
— I'eople'B  Electric  Light  &  Power  Co.  v.  Oap- . 
ital  Gas  &  Slectric  L^t  Co.  (Ky.)  280.  I 

Where  a  vendee  fs  not  in  actual  possession  of  j 
land  outside  the  boundaries  of  his  deed,  a  deed  j 
to  the  lauds  of  which  lie  has  no  possession  is  ! 
not  champertous.— Slat tou  v.  Tennessee  Coal,  i 
Iron  &  R.  Co.  (Tenu.)  926;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  J.  J.  Dykes  &  Co.,  Id.  ' 

Whether  the  promise  of  attorneys  to  pay  the : 
•xpenses  incident  to   the  collection  of  their : 
client's  claim  was  made  to  induce  their  employ- 
ment by  him  held,  under  the  evidence,  to  be 
for  the  jury.— Ft.  Worth  &  D.  C.  Ry.  Co.  t. 
Oarlock  &  Gillespie  (Tex.  Civ.  App.)  ^1. 

A  certain  promise  by  an  attorney  held  to  be 
a  promiM  to  give  or  grant  a  "valuable  thing," 
within  Acts  1901,  p.  125,  which  made  it  a  mis- 
demeanor for  an  attorney  to  promise  to  give  any 
"valuable  thing"  to  induce  hia  employment.— 
Ft.  Worth  &  D.  O.  Ry.  Co.  t.  Carloek  ft 
Oillespie  (Tex.  GIt.  AppJ  BSl. 


CHANCERY. 


"Bqnltj.' 


alldltr. 

A  lease  providing  that  all  the  property  of  the 
lessee  shall  be  bound  aud  subject  to  the  pay- 
ment of  the  r«it  is,  as  between  the  partiM,  a 
mortgage.— Feller  r.  McBnilip  (Mo.  App.)  879. 

Right  to  manufacture  and  sell  certain  propri- 
etary medicine  held  capable  of  being  mortgaged. 
'Tnttle  T.  Blow  (Mo.  8np.>  617. 

i  X.    FUinc,  reeordlnci  and  reaclstratioB. 

Under  Rev.  St.  1899,  f  a  chattel  mort- 

gage mnst  be  recorded  In  the  mortganH^s  coun- 
ty, thoagh  the  property  be  In  anomer,— Bic^ 
Stix  ft  Co.  r.  Rally  (Mo.  Bnp.)  80S. 

}  3.   Constnitttloa  amd  oywatlaK. 

Contract  between  wholesaler  and  retailer  Add 
a  mortgage,  within  Ky.  St.  t  400.— Biwfcfn  t. 
McFariane  Carriage  Co.  (Ey.)  221. 

Description  In  a  mortgaire  JieU  enfficient  to 
cover  the  right  to  manufnrtnre  and  sell  certnlu 
proprietary  medicine.— Tuttle  v.  Blow  (Mo.  Sup.) 

Notice  given  by  plaintiff  to  one  of  the  de- 
fendants that  he  had  a  mortgage  on  the  crops 
of  a  third  person  held  ineffectiTe.— MdGnnsy  T. 

Ellison  (Tex.  Civ.  App.)  55. 

»  4.    Bights  and  lUbUlties  of  parties. 

Under  a  mortgage  clause  In  a  lease,  landlord 
field  entitled  to  maintain  replevin  for  the  leg- 
see's  goods  on  default  In  payment  of  rent- 
Feller  V.  McKilllp  (Mo.  App.)  370. 

S  S.    Rights  and  remedies  of  creditors. 

Property  covered  by  an  anrecorded  mortRage 
must  be  tranferred  in  an  open  aud  notorious 
manner  to  give  notice  of  its  roatenta. — Hice, 
Stix  &  Co.  T.  Sally  (ilo.  Sup.)  398. , 

Evidence  in  an  attachment  suit  htld  not  to 
show  that  property  covered  by  an  unrecorded 
mortgage  bad  been  transferred  to  Intendeader 
io  such  manner  as  to  affect  plaintiffs  with  no- 
tice.—Rice.  Stix  &  Co.  V.  Sally  (Mo.  Sup.)  308. 

A  chattel  mortgage,  given  under  agreement 
that  the  mortgagor  may  sell  portions  of  the  prop- 
ertT  to  pay  other  cceditors,  is  fraudulent- Bank 
of  Xiberal  t.  And^nKni  (Mo.  App.)  180. 
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Elridence  held  to  show  agreement  whereby 
chattel  mortgagor  was  to  sell  portiotu  of  the ,  (Tex.  OiT.  App.) 
property  to  pay  other  creditors. — Bank  of  Lib- 
era) T.  Anderson  (Mo.  App.)  189. 

A  mortgage  clause  in  unrecorded  lease  Md 
Toid  as  to  creditors  of  the  lessee. — FeUer  t.  He- 
KiUip  (Uo.  App.)  879. 


erif  overrnled.— Cit^f  WhHeflbOTo  T.  INamand 


I  6.  Foreoloawre. 

In  a  salt  to  foreclose  a  mortgage  on  the  right 
to  manafacture  and  sell  certain  proprietary  med- 
icine, a  receiver  held  properly  appointed. — Tuttle 
T.  Blow  (Mo.  Sup.)  617. 

Sale  made  by  trustee  nnder  deed  of  trust  to 
secure  named  cieditors,  for  credit  inatead  of  for 
cash,  as  required  by  the  deed,  hel4  not  absolntely 
void,  so  as  to  preclude  buyer  from  recovering 
damages  caused  by  the  levy  of  an  attachment 
on  the  goods.— RousB  v.  Batliff  C^ex.  Gir.  Aw-) 
8(t2. 


See  "rnnd.** 


CHEAT. 
CHECKS. 


Payment  by,  as  accord  and  satisfaction,  see 

''Accml  and  Satisfaction." 

CHILD. 

See  "Adoption";  "Bastards";  "Guardian  and 
Ward";  "Infants";  "Parent  and  Ohlld." 

CITIES. 

See  "Maitidpal  Corporations.** 

CITIZENS. 

CitisensUp  gnnrnd  of  jnrlsdicUon  oi  TTnfted 
States  courts,  see  "Bemoval  of  Clbnses,"  |  1. 

S^ual  protection  of  laws,  see  "Conatitntfonal 
Law."  S  3. 

PriTiieges  and  Inunnnities,  see  "Gonstitntlonal 
Law7  I  2. 

CIVIL  DAMAGE  LAWS. 

Sec  "IntozicstiDg  Uqaors,"  |  8. 

CIVIL  RIGHTS. 

See  "Oonstltntional  Law,"  H  2,  8. 

CLAIM  AND  DELIVERY. 

See  "Beplerin." 

CLAIMS. 

A|ajn8t  estate  of  bankrupt,  see  "Bsnkruptcy," 

Against  estate  of  decedent,  see  "Etiecutors  and 
Administrators,"  S  4. 

Against  estate  of  ward,  see  "Guardian  and 




To  property  levied  on,  see  "Attachment,"  |  4; 


Ward,"  S  2. 
roperty  1< 
Kecution,"  |  2. 

CLASSIFICATION. 

Of  public  lands,  see  "Public  I^nds,"  i  2. 

CLASS  LEGISLATION. 

Bee  "ConstitutioDal  Law,"  |  2. 

CLERKS  OF  COURTS. 

MotioQ  to  require  district  court  cla:k  to  pay 
over  the  money  appropriated  by  him  held  prop- 


CLOUO  ON  TITLE. 

See  *'QiiietinK  Title." 

COLLATERAL  AGREEMENT. 

Parol  eridence,  sea  "Brtdenee^**  |  8. 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Jndgment,'*  J  4 
On  tsx  sale,  see  "Taxation,"  |  6. 

COLUTERAL  SECURITY. 

See  "Pledges." 

COLLECTION. 

Of  estate  of  decedent,  see  "Execnton  and  Ai- 

ministrators,"  fi  2. 
Of  taxes,  see  "Taxation,"  {  4. 

COLOR  OF  TITLE 

To  sustain  adTerae  powession,  see  "AdTerae 
Possesdon." 

COMBINATIONS. 

See  'XJonsplraqy**;  "Monopolies,"  1 1. 

COMMERCE 

Carriage  of  goods  and  passengen,  see  "Car- 
riers?* 

i  1.    Meaits  tmA  methods  of  rec«l>tiam. 

Evidence  held  to  show  that  goods  shipped  by 
a  foreign  corporaticu  to  an  agent  In  Tennessee 
for  distribution  to  customers  were  so  dealt  with 
as  to  make  them  part  of  the  common  mass  of 
property  in  the  state,  and  not  exempt  from 
taxation  because  sold  in  original  packages.— 
Amwicon  Steel  &  Wire  Co.  r.  Speied  (lom.) 
1037. 

Acts  1901,  p.  329,  c.  174,  {  27.  impesiiig  a 
tax  on  capital  of  merchants  invested  in  their 
business.  n«Id  not  in  violation  of  Const  U.  8. 
art.  1,  I  8,  sobsec.  3,  as  applied  to  m  foreign 
corporation  storing  goods  in  Tennessee  for  dis- 
tribution to  purchasers.— American  Steel  ft 
Wire  Co.  v.  Speed  (Tenn.)  1037. 

A  manufacturer's  agent,  selling  ranges  far  a 
corporation  located  in  another  state,  hetd  with- 
in the  protection  of  the  interstate  commerce 
clause  of  the  federal  Gonstitation.— Harkiu  t. 
State  (Tex.  Cb.  Am-)  26. 

COMMISSION. 

To  take  testimony,  aee  DcgpotritkMa.** 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  1  2. 

COMMON  CARRIERS. 

See  "Oarrien.'* 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  f  1. 

COMMUNITY  PROPERTY. 

See  "Hnsband  and  Wife»"  I  4, 
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COMPENSATION. 

Of  ftttoni«r.  see  "Attorney  and  cnent,"  1  St 
Of  iRvbM-.  ie»  "Brokers,"  ||  2.  3. 
Of  caardian,  see  "Oaardiaii  and  Wud,**  S 
Ot  Judges,  we  "Judges,"  I  2. 

COMPETENCY. 

Of  evidMioe  In  criminal  iwo«eeiiti<Hu,  lae  **Orini- 

inal  Law,"  i  6. 
Of  experts  as  witaessee,  see  **BtTld«ice,"  |  8. 
Of  Jurors,  see  "Jury,"  |  S. 
Of  witnesses  In  genenl,  see  "WUhesMa,"  |  1. 

COMPLAINT. 

In  criminal  pTOsecotiraa,  see  "IndlctmMit  and 
Informatkai." 

COMPOUND  INTEREST. 

Am  nsory,  see  '^Uanry,**  1 1. 

COMPROMISE  AND  SEHLEMENT. 

See  "AecMd  and  Satisfaction";  'Tayment** 

COMPUTATION. 

Of  period  of  llmlutlon,  see  "limitation  Ac- 
tions," I  1. 

CONCLUSION. 

In  pleadings,  see  "Pleading,"  |  1. 
Of  witness,  see  "Srldence,"  I  8. 

CONCURRENT  JURISDICTION. 

Of  conzts,  see  "Oonrts,"  |  6. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Bmlnent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  1  & 

CONDITIONS. 

In  iQBuraoce  policies,  see  "InsaraDce,"  I  ft. 
Precedent  to  action,  see  "limitation  of  Ac- 
tions," $  1. 

Precedent  to  action  for  delay  In  delivery  of 
message,  see  "Tetegraphs  and  Tele[Aonea," 

Precedent  to  issue  ot  county  bonds,  see  "Oonn- 
ties."  I  2. 

CONFESSION. 

Admissibility  In  erldenee,  see  "Orbnlnal  tsM," 
i  14. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Wtness- 
es,"  I  1. 

CONFLICT  OF  LAWS. 

See  "WiUs,"  |  2. 

CONNECTING  CARRIERS. 

Bee  "Garrien,"  II  2,  & 


CONNIVANCE 

As  defttiM  In  diTwce  proceeding^  sM  '*Di- 
Toroek"  I  1. 

CONSIDERATION. 

Of  contract,  see  "Ocmtracts,"  I  1. 
Of  fraudulent  cmiTeyanca,   see  "Frandnlsnt 
Conveyances,"  I  1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  I  2. 

Ot  corporatiMis,  see  "Corporations,"  |  S. 

CONSPIRACY. 

Combinations  to  inonop<d!se  trade,  see  **Mo- 
nopolies,"  S  1- 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  8  10. 

Instructions  as  to,  see  "Criminal  Law,"  |  21. 

I  1.  OlvU  lUMUty. 

Members  of  a  cburcb  coavention  may  lawfully 
combine  to  exclude  by  lawful  means  an  elected 
member  from  a  seat— GranflU  t.  Haydea  (Tex. 
Civ.  App.)  57S. 

CONSTITUTIONAL  LAW. 

ProoMons  relaUno  to  parUcuUtr  svbjeHt. 

Bee  "Eminent  Domain,"  %  1;  "Intoxicating 
LiQuors,"  8  1;  "Jury,'*  I  1;  "Taxation,"  %  1. 

Municipal  officers,  see  "Munldpal  Corpora- 
tions,^' I  4. 

Subjects  and  titles  of  statutes,  see  "Statutes," 

I  1,  CoMSiraetlon,  opermtloK,  luid  ea- 
foreement  of  emstltatloMal  pro- 
vlslons. 

Under  Const,  art.  2,  and  article  S,  %  1,  If 
tbere  is  a  doubt  as  to  the  constitutionality  of  a 
law,  it  should  be  resolved  in  ftvor  of  its  valld- 
^^Brown  T.  Caiy  of  Galveston  (Tex.  Sup.) 

I  S.    PrivileKes  or  Imaawnltles,  aaA  elsss 

legislation. 

Sand.  &  H.  Dig.  |  7284,  relatlre  to  stock 

t razing,  held  not  violative  of  Const.  D.  S.  art. 
,  S  2,  which  gives  to  citizens  of  (Hie  state  all 
the  privileges  of  citizens  in  tbe  several  states. 
—State  V.  Smith  (Ark.)  1081. 

The  "four-mile  law,"  prohibiting  the  sale  of 
Intoxicating  liquors  within  four  miles  of  insti- 
tutions of  learning  (Acts  1877,  p.  37,  c.  23,  as 
amended  by  Acts  1887,  p.  293,  c.  167.  Acta 
1899,  p.  474,  c.  221,  and  Act  1903).  AeJd  not 
unconstitutional  as  class  legislation.— Webst« 
V.  State  (Tenn.)  1020. 

I  3.   Equal  protection  of  laws. 

Rev.  St.  1899.  p.  1553,  c.  91.  art.  23.  8  6566. 
requiring  party  applying  for  special  jnry  to  de- 
posit the  cost  thereof,  held  not  obnoxious  to 
federal  Constitution,  as  denying  to  any  person 
the  equal  protection  of  tbe  law.— Eckrich  v.  St. 
Louis  Transit  Co.  (Mo.  Sup.)  755. 

The  "four-mile  law,"  prohibiting  the  sale  of 
intoxicating  liquors  withio  four  miles  of  insti- 
tutions of  learning  (Acts  1877,  p.  37,  c,  23,  as 
amended  by  Acts  1887.  p.  2S)3.  c.  167,  Acts 
1899,  p.  474,  c.  221,  and  Act  1903),  held  not  to 
deny  to  all  citizens  equal  protection  of  the  law, 
within  the  meaning  of  Const.  U.  S.  Amend.  14. 
—Webster  v.  State  (Tenn.)  1020. 

I  4.    Due  process  of  law. 

Rev.  St.  1889,  %  2(314,  imposing  penalty  on 
railroad  failing  to  keep  right  of  way  clear  of 
undergrowth  to  prevent  escape  of  fire,  hfHd  not 
TiolaUve  of  the  to^eenth  ameudment  or  fO.  tlio 


Digitized  by 


Google 


75  SO  U  TH  W  KBTHRIf  BEPORTBB. 


state  ConstituHoD. — McFarlnnd  t.  MiBsissIppI 
River  &  B.  T.  Ry.  Oo.  (Mo.  Sup.)  152. 

f  6.    Bight  to  Jvatloe  and  remedies  for 
Injuries. 

Rev.  St.  ISM),  p.  1553.  c.  91.  art.  23,  |  65G0, 
providing  for  apeclal  jories,  held  uot  violative 
ot  Const.  Mo.  art.  2.  g  15,  requiring  justice  to 
be  adminixtered  witboot  sale,  deiuaL  or  de- 
lar^EclcTlch  r.  St.  Looia  Transit  Co.  (Mo. 
Sup.)  755.  ■ 

CONTEMPT. 

Yiolation  of  lojunction.  see  "lujuacOotUt"  i  &. 

CONTEST. 

ot  wiU.  see  "Wills,"  f  8. 

CONTINGENT  FEES. 

Of  attoniers,  see  "Attomer  «nd  caieat,"  |  S. 

CONTINUANCE. 

In  crimina]  proseentloii,  ate  "OrlmlBal  Iav*" 

I  15. 

Denial  of  continuance  to  obtain  two  absent 
witnesses  field  not  error,  where  the  deposition 
of  one  of  the  witnesses  was  not  taken  and  the 
eridence  of  the  other  was  not  material.— Chica- 
go, a.l.kT.  Rj.  Co.  T.  Long  (Tex.  Sup.)  483 

A  continaance  for  absence  of  witness  A«Id 
properly  denied,  where  plaintiff  admitted  the 
facts  soagbt  to  be  proved  by  such  witness  were 
true.— St.  Louis  Southwestern  Rt.  Co.  ot  Texas 
T.  Campbell  (Tex.  Civ.  Aiip.)  664 

An  admlsston  of  certain  facts  to  prewnt  a 
continuance  held  not  conclusive  against  plaintiff, 
BO  as  to  prevent  the  introduction  of  other  evi- 
dence relating  thereto.— St.  Louis  Southwestern 
Co,  of  Taua  t.  Oampbell  (Tex.  OIt.  App.) 

A  second  application  for  a  continuance,  not 
made  in  strict  compliance  with  the  atntate,  Is 
addressed  to  the  sound  discretion  of  the  coort. 
— <;}uir,  C.  &  S.  F.  By.  Ca  T.  Brown  (Tex.  Civ. 
App.)  807. 

A  ToriGeatlon  to  aa  application  for  a  coDtlnu- 
ance  heti  losufflrient,  within  Ber.  St.  1896, 
art.  1270.— Onir.  G.  &  S.  K.  Rj.  Co.  t.  Btowti 
(Tex.  (Sv.  App.)  807. 

A  continuance  should  be  granted  where  the 
■pplicntion  Bhows  on  its  face  a  I^I  defense,  and 
defendant  exercised  due  diligence  after  service 
of  citation  in  presenting  the  same.— Securitr 
Mnt.  Life  Ins.  Go.  v.  CblTert  (Tex.  Cir.  App.) 
012. 

On  application  for  continaance,  controverting 
RffidnvitR  held  irrflevant  on  the  issue  of  dili- 
ppn^e.— Security  Mnt.  Life  Ins,  Co.  t,  Calvert 
(Tex.  Civ.  App.)  912. 

CONTRACTS. 

Damages  tor  breach,  see  ''Damages,'*  f  2. 

Difrhnrge  of.  see  ''Accord  and  Satisfaction"; 

"Payment." 
For  interest,  see  "Interent." 
Operation  and  effect  of  champerty^  see  "Chim- 

perty  and  Maintenance." 
Operation  and  effect  of  usury  laws,  see  "Dsa- 

T7."  f  1. 

Specific  performance,  see  "Specific  Perform- 
ance.** 

Contracts  <irparttcular  cloasea  parties. 

See  "Corporations,"  fi  3;  "Husband  and  Wife," 

S  1;   "Masttir  and  Servant." 
Toaohm,  aee  "Schools  and  School  Districta,** 

t  1. 


Porttouior  oloaaat  4^  «r|)ff«aa  omtraeC*. 

See  "BiUs  and  Xotea";  "Insurtlioe**:  "Part- 
nership'*; ''Sales.** 

Agency,  see  "Principal  and  Agent." 

Employment,  see  "Master  and  Servant.** 

Employment  of  teachers,  see  "Schools  and 
School  Districts/;  |  1. 

Leases,  see  "Lanolord  aad  TkBant." 

Mutual  benefit  insurance,  see  "Insurance:,**  | 
13. 

Rales  of  realty,  see  "Vendor  and  Porch aaer." 
Suretyship,  see  "Principal  and  Soretr." 

S  1.    Bcvnisites  and  Taliditr* 

A  contract  by  a  railroad  company  to  relieve 
Itself  from  liability  for  fire  in  a  buUdins  com- 
municated thereto  by  fts  nisligence  is  n*}t 
QKuinst  public  policy.— Ordelheide  t.  Wabash  R. 
Ca  (Mo.  Sup.)  149. 

One  taking  an  invalid  assignm«it  of  a  life 
policy,  under  an  agreement  with  the  beneficiarv 
to  share  the  proceeds  on  payment  of  premiuius, 
cannot  recover  back  from  the  company  pre- 
miums paid.— Buer  v.  Ksnsas  Mnt.  lifo  Im  Ool 
(Mo.  App.)  380. 

i  S.   Genstrnctlon  aad  oynatloa. 

A  member  of  a  committee  supervising  a  work 
for  several  corporations  held  entitled  to  recover 
for  services  aa  engineer.— Wagner  t.  E^iisun 
Electric  Illuminating  Co.  of  Caronddet  (Afo. 

Sup.)  900. 

A  contract  of  employment  for  a  certain  work 
Jietd,  under  the  circumstances,  to  be  apportion- 
able  as  to  the  compensation.- Wagner  v.  Edisno 
Electric  TllumJnaUDg  Co.  Of  Garondelet  iMo. 
Sup.)  9(16. 

An  engineer,  employed  to  superrlse  a  work 

under  the  general  supervision  of  a  committee  of 
which  he  was  a  member,  held  not  entitled  to 
recover  for  services,  unless  it  appears  that  it 
was  understood  tbst  he  was  to  be  compensated. 
— Wagner  v,  Edison  Electric  Illuminatliis  Co. 
ot  Carondelct  (Mo.  Bup.)  9ti6. 

A  contract  to  rent  land  for  plaintiff  construed. 
— Barr  r.  Cardiff  (Tex.  Civ.  App.)  841. 

A  contract  held  not  to  contemplate  division  of 
interests  In  land  sntisequently  purchased  hy  one 
of  the  parties.— Kelly  t.  Short  (Tex.  Ctv.  App.) 
877. 

I  3.   BfvAUaatlom  aad  vtevgrer. 

A  valid  verbal  contract  is  not  destroyed  or  af- 
fected by  an  attempt  to  execute  an  invalid 
written  one  in   its  stead. — Word  t.  Kennos 

(Tex.  Civ.  App.)  3(SS. 

S  4.    Rescission  and  abandonmeat. 

The  parties  having  repudiated  and  abandoned 
a  contract,  one  of  th«n  may  not  afterward* 
claim  ft  is  In  force,— Kelly  t.  Short  (Tex.  Civ.  i 
App.)  877. 

I  6.   Perfonaaaoe  or  bveaek.  ' 

A  bank  held  not  justified  in  falling  to  com- 
ply with  a  contract  to  reconvey  property  pledged  I 
to  a  surety  on  the  debt  for  the  amount  bid 
therefor  at  a  atie,  on  the  ^t»uud  that  such  | 
amount  was  less  than  the  indebtedness  for 
which  tfaejuroperty  was  pledged.— Monphis  City  i 
Bank  v.  Smlfli  (Tenu.)  1065. 

A  party  to  a  contract  held  not  to  have  forfeit-  | 
ed  his  rights  after  repudiation  of  the  onntract  . 
by  the  other  party  because  of  his  failure  to  I 
tender  a  certnin  sum  to  the  other.- Mnrkuwits 
V.  Greenwall  Theatrical  Circuit  Co.  (Tex.  Civ. 
App.)  74,  317. 

Id  action  on  a  contract  Md,  that  return  to 
HCcommodntioD  indorser  of  a  note  given  by 
plaintiff  to  defendant  as  cODsideratioD  did  not 
preclude  maintenance  of  the  suit. — Mai'kowits 
V.  Greenwall  Theatrical  C^cuit  Oo.  (Tex.  Civ. 
App.)  74,  317. 

Sale  of  a  lease  by  the  leaaes  of  ooon  honac 
held  to  have  amounted  to  breadi  bj  Dim  of  hii 
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contract  witk  oat^er  of  tbe  home.— Harko- 
mtz  T.  Oreenvall  Theatrical  Glreolt  Oo.  (Tex. 
Cir.  App.)  74,  817. 

I  6.  Actiou  for  IneMb. 
Evidence  la  wtttn  tj  ercdttot  of  grantor, 

against  grantee,  ftetd  to  aastain  finding  war^ 
ranting  plaintiff's  recoTery.— 'Sean  t.  lianlsTiHe 

Mailing  Co.  (Ky.)  235. 

In  an  action  for  liMaeh  ef  contract  nnder 
wliicb  plaintiff  had  parchased  interest  in  opera 
bouse,  certain  tastiaMny  of  4efeadant  ^Id  mot 
to  present  an  issue  whether  a  certain  aiun 
^nld  be  Redacted  in  arriTing  at  plaintiff 'a  -dam- 
ages.—Marltowita  T.  Greemvall  "Ilieatrical  Cir- 
eoit  Co.  (Tex.  Or.  App.)  74,  817. 

C0N71UBUT0RY  NE«IL1C£NCE 
CONVERSION. 

Wroivfnl  conTsraioa  of  ftersonal  pvovartr,  see 
"Trover  and  ConTezsioii." 

A  proTlBlon  1b  a  will  for  tbe  sale  of  real 
estate  and  dletribntkm  of  tbe  proceeds  is  only 
effective  to  work  a  eonveraion  at  tte  real  em- 
tate  into  personaltr  where  tbe  direction  to  -sell 
is  imperative  and  noconditioaai.— Bedfnd  t. 
Bedford  (Tenn.)  1017. 

CONVEYANCES. 

In  fraud  of  erediton,  M*  "Frandnlcnt  Conrey- 
ances." 

Conveyances  bu  or  to  parUoular  <3<u$es  qf 

See  "Guardian  and  Ward,"  5  3;  "Hnaband 

and  Wife,"  6  1;  "Infants,"  I  1. 
Married  women,  see  "Hnsband  and  WUe,"  4  2. 

Conveyamees  qf  particular  apa/les  of  propertg. 

See  "Public  Lands,"  §  1. 
Mortgaged  property,  see  "Mortgages,"  |  4. 
Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  I  2. 

PaTtUsular  elOMet  of  conveyancet. 

Bee  "Assignments  for  -Benefit  of  Creditors"; 
"Chattel  Mortgages";  "Deeds";  "Morttft- 
gea." 

.  CONVICTS. 

Fudon,  aee  **Perdon." 

CORPORATIONS. 

Com'binations  by,  in  restraint  of  tniS^  see 
"MonopoKes,"  5  1- 

Elmbezzlemeut  by  corporate  officers,  see  "Em- 
bezzlement." 

Quo  warranto,  see  "Quo  Warranto." 

TflxatiOB  of,  see  "Taxntion,"  {  1. 

Particular  classea  of  corporationa. 
See  "Building  and  Loan  Associations";  "3lo- 
nicipnl    Corporntions" ;     "Railroads,"    t  1; 
"Street  Railroads,"  §  1. 

i   1.    Capital,  stock,  ami.  «ItU»mA«. 

Rt'Ihws  of  na  insolvent  investment  comjuny 
Jirlfi  not  to  authorise  the  Erectors  to  distrlbnte 
(liviilcndR  from  certain  fnnda  aa  agahast  credft- 
ors  of  the  corporation.— Taylor  t.  CmnnMn* 
wenHh  (Ky.^  244. 

A  county,  as  subscriber  for  corporate  atodt, 
held  estopped  from  claiming  the  right  to  interest 
on  the  stock  to  the  time  the  corporation  declar- 
ed a  cftsh  dividend.— I<ouiwilIe  &  N.  B.  Co. 
T.  Hart  County  (Ky.)  288;  Hart  Ooanty  T. 
Louisville  &  KB..  Co..  Id. 


'  A  tr«irsf#tpe  of  corporate  stocTt  acqaircs  the 
•  rigkt  to  any  interest  due  on  tbe  stock,  tfaongh 
nayabte  in  stock,  inHtead  ot  cash.— Louisville  & 
I  N.  R.  Co.  V.  Halt  Connty  (Ky.J  288;  Hart 
I  County  V.  LouiffviJle  &  N.  R.  Co.,  Id. 

Failure  to  ooiaplT  witla  K«v.  St.  1895,  art. 
868,  AeM  to  render  attemirtei  fort^tare  ot 
I  subscriber's  stoefc  for  Bonpayment  of  amoant 
I  dae  thereM  void.— NlcbolsoB-WBtson  Shoe  ft 
I  CMking  Oo.  v.  Urqnfaart  (Tex.  a  v.  App.)  45. 

i  The  measure  of  damages  Tor  the  conversion 
'  by  a  company  of  shares  of  its  stock,  subscrib- 
ed for  at  par  value,  but  not  received  by  tbe 
sabscrfber,  is  the  difference  between  the  par 
and  mdirket  valura,  less  the  amount  due  there- 
on.— Nirholson-Wataon  Shoe  &  Clothiiig  Co.  v. 
Urquhart  {Tex.  Civ.  App.)  45. 

Acta  of  «eryoration  with  reference  to  sub- 
scriber's stock  held  to  constitute  conversioQ 
thereof.— Nichetoon-Watson  Shoe  A  Gkrthlng 
Co.  V.  Urquhart  <Tex.  Civ.  App.)  46. 

I  2.   Officers  aad  aceats. 

If  a  corporation  engages  in  a  business  not 
within  its  -corporate  sowers,  and  the  assets  are 
)09t  ia  such  transaction,  the  directors  are  per- 
sonallj  Halite.— Dietrich  v.  Bffthenberger  (Ky.) 
271. 

A  traosactloD  by  a  corporation  with  plaintiff 
held  not  to  have  amounted  to  tbe  doing  of  a 
banking  bnsinen  in  excess  ot  Its  charter.— 
I  Dietrich  r.  Rothenberger  (Ky.)  27L 

Fact  that  oorporatioB  had  exceeded  charter 
'  powers  in  transactions  with  others  Aeld  not  to 
;  render  its  directors  personally  liable  to  plain- 
tiff .—Dietrich  V.  Rothenberger  (Ky.)  271. 

A  pledge  of  corporate  property  by  directors  of 
the  corporation  to  thecaaelvea,  without  the  con- 
sent of  all  the  stockholders,  lield  void. — Scott  v. 
Farmers'  &  Merchants'  Nat  Baak  (Tex.  Sop.)  7. 

A  stipulation  in  a  contract  between  two 
street  railway  coaspanies,  made  for  tbe  bene- 
fit of  the  directors  of  one  of  them,  held  voidv— 
Scott  V.  Farmers'  &  Merchants'  Nat.  Bank 
(Tex.  Sap.)  7. 

President  of  a  street  TvUway  compatiy  held 
I  to  have  taken  a  grant  of  land  aa  Irnatee  for 
,  the  company.— Scott  v.  Fanners'  &  Herchanta' 
I  Nat  Bank  (Tex.  Sup.)  7. 

i  Prerident  of  a  corpomtion  cannot  acquire 
title  to  property  at  a  trnsrtee's  sale  made  merely 
to  clear  the  title  of  the  corporation  to  that 
propertj-.— Scott  v.  Faraurs*  Merchants'  Nat. 
Bank  (Tex.  Sup.)  7. 

}  3.  "Corporate  powers  and  liabilities. 

Ksecution  of  deed  of  trost  by  cori>oration 
held  ou  snfllcieDt  authority,  directors  having 
practical  notice  of  the  roeetinra.— Wolf  &  Bro. 
V.  FJrwin  &  Wood  Co.  (Ark.)  722. 

!  The  president  and  general  manager  of  a 
corporation  has  authority  to  bind  it  to  pay  for 
i  medical  services  rendered  an  employ^  butt 
I  through  the  negligence  of  the  corporation. — 
I  Bvans  v.  Marios  Min.  Oo.  (Mo.  App.)  178. 

I  A  disposition  of  property  of  a  corpomtion, 
.  not  objected  to  by  any  stockholder  or  creditor, 
,  cannot  be  objected  to  by  any  one,  unless  by  the 
state  in  n  proper  proceeding. — Read  v.  Citizens' 
I  St.  R.  Co.  (Tenn.)  105ti. 

I  A  ^dgment  creditor  of  the  president  of  a 
I  corporation  cannot,  by  purchase  on  exectitlon 
sale  of  property  held  by  him  in  trust  for  the 
I  corporation,  defeat  the  corporation's  title  on 
tlu^'  ground  that  it  was  not  authorized  to  ac- 
quire snch  property. — Scott  v.  Farmers'  & 
Merchants'  Xat.  Bank  (Tex.  Sap.)  7. 

I  In  an  action  afrains^t  a  corpomtion  on  a  con- 
;  tract,  the  question  whether  it  waa  ultra  vires 
held  raised  by  general  demurrer.— Markowitz  v. 
i  Greenwall  Theatrical  Circuit  Co.  (Tex.  Civ. 
I  App.)  74,  311. 
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A  contract  between  a  corporation,  which  bad 
leased  an  opera  honse,  and  an  indiTidaal,  mak- 
ing him  manager  of  the  honse,  etc.,  held  not 
nltra  vires.— Markowitz  t.  Greenwall  Theatric- 
al Circnit  Co.  (Tex.  Civ.  App.)  74,  817. 

I  4.    InsolTenoy  and  reoelven. 

The  right  of  a  corporation  to  prefer  one  of 
itB  directors  and  ofBcera  as  a  craditor  cannot 
be  qnestioned,  where  the  corporation  Is  not 
shown  to  be  insolvent — Wolf  &  Bra  T.  Brwbi 
A  Wood  Co.  (Ark.)  722. 

i  6.  GoaaoUdatlon. 

The  term  "sorplns,"  in  a  reaolntion  of  a  cor- 
poration setting  aside  bonds  to  retire  othor 
bonds,  an;  sorplus  to  go  to  the  stockholders, 
constmed.— Bead  v.  Oitizens*  8t  B.  Co.  (Tenn.) 

loee. 

A  transfer  of  the  stock  of  a  corporation  held 
not  to  pass  b7  implication  the  right  of  stock- 
holders in  a  fund  ander  a  reaolntion  of  the 
corporation,  which  was  thereby  Te8M>ved  to 
them  as  individuals.— Read  t.  Oltliais'  St  B. 
Co.  (Tenn.)  1056. 

A  disposition  of  the  proceeds  of  bonds  to 
stockholders  on  the  consolidation  of  two  cor- 
porations held  to  be  OQ  a  valuable  considera- 
tion.—Bead  T.  Oitizens'  St.  R.  Co.  (Tenn.) 
1056. 

The  right  of  stockholders  under  a  resolution 
of  a  corporation  to  an;  surplus  from  bonds  set 
aside  to  retii'e  other  bonds  held  not  waived 
because  the  mortgage  to  secure  them  made  no 
mention  of  the  snrploa.— Bead  t.  Gttisens'  St. 
B.  Co.  (Tenn.)  1050. 

i  0.    Forelea  corporatloita. 

A  rraident  broker  held  an  agent  of  a  non- 
resident corporation,  within  Civ.  Code  Prac.  % 
61,  sabsec.  6,  authorlring  snrice  on  agent  la 
Sttit  against  corporatlon^Nelson,  Mwris  & 
Co.  T.  K.  Bebkopf  &  Sons  (KrO  208. 

Under  GIv.  Code  Prac.  i  51,  snbsec.  6,  It  is 
not  necessary  that  the  retnm  of  service  on  an 
agent  of  a  nonresident  corporation  should  show 
all  the  facts  reiinired  by  the  statute  anthoriz- 
iag  such  SGrrice.- Nelson,  Morris  &  Oo.  r.  EL 
RehkopC  &  Sons  (Ky.)  208. 

The  mere  entering  into  a  contract  for  street 
lighting  with  a  city  by  a  foreign  corporation 
before  complying  with  Rev.  St.  1890,  |§  1024, 
1025,  held  not  a  transaction  of  basineag  within 
the  state,  within  such  provisions. — Hogan  t. 
City  of  St.  Louis  (Uo.  Sup.)  604. 

Bev.  St.  1889.  IS  1024^1026,  held  not  to  pre- 
vent a  forei^  corporation,  which  had  not  com- 
plied therewith^  which  was  the  holder  of  a  claim 
agninst  a  resident  decedent,  from  purchasing 
real  estate  of  the  latter  sold  at  an  administra- 
tor's sale  for  the  payment  of  debts. — Maddis  v. 
Kenney  (Mo.  Sap.)  633. 

COSTS. 

In  Interpleader  proceedings,  see  "Inte^eader," 

i  2. 

Payment  on  taking  appeal,  aee  "Appeal  and 
Error,"  |  7. 

{  1.  Taxation. 

Dnder  Rev.  St.  1890,  S  0378,  a  court  held  to 
have  no  power  to  allow  attorney's  fees  In  a  tax 
suit  three  years  after  the  end  of  the  term  at 
which  the  salt  was  decided.- State  ex  rel. 
O'Briaat  T.  Keoknk  A  W.  B.  Co.  (Mo.  Sap.) 
fiSO. 

Where  there  waa  a  final  settlement  and  satis- 
faction of  a  judgment  in  the  trial  conrt,  costs 
cniinot  be  retaxed  without  a  showing  of  equita- 
lile  grounds  for  opening  the  case  and  setting 
aside  the  settlements.— Patton  v.  Cox  (Tex.  Civ. 
App.)  871. 

COUNCIL 

See  "Manidpal  Corporations."  i  S. 


COUNTERCLAIM. 

See  "SeK)ff  and  Counterclaim.** 

COUNTERFEITING. 

See  'Torgery." 

COUNTIES. 

See  "Municipal  OorporatlMS.'* 

i  I.   Creation,  alteration,  >nlrta»ee,  and 
polltieal  fnnotlona. 

Fact  t£at  commissioners  appointed  to  divide 
county  into  justice  districts  only  allowed  two 
magistrates  to  a  dty  in  the  county,  while  five 
were  allowed  the  rest  of  the  county,  held  not 
ground  for  enjoining  a  tax  levied  by  the  fiscal 
conrt  composed  of  the  county  judge  and  mag- 
istrates.—Mclnem«y  T.  Hnelefeld  (K7.)  237. 

I  S>   nseal   Buuacemcnt,   pnUfte  delrt. 
seenritles,  and  taxation. 

Resolution  of  fiscal  court  levying  tax  held 
to  BufiSciently  indicatepnrposes  of  lery.— Mc- 
Inemey  v.  Hnelefdd  (Ky.)  237. 

Conditions  of  snbscriptionB  by  connty  to  rail- 
road stock  construed,  and  held,  that  exonera- 
tion from  a  former  stock  subscription  by  the 
county  was  a  condition  precedent — <3reen 
Connty  v.  Shortell  (Ky.)  251. 

Ad  order  of  the  connty  court  directing  the 
clerk  to  subscribe  to  certain  railroad  stow  on 
behalf  of  the  county  held  not  an  invalid  dele- 
gation of  the  power  vested  by  the  coon^  conrt 
to  make  snbscrlptioa. — Green  Connty  t.  Sbar^ 
tell  (Ky.)  251. 

A  conBtrnction  of  a  part  of  a  railroad  by  a 
successor  of  a  railroad  to  whose  stock  a  conn- 
ty had  subscribed  and  issued  bonds  on  certaia 
conditions  held  not  a  substantial  compUant-c 
with  the  conditiona  of  the  snbscrlption  and  tbf 
brad  isiae.— Oreea  Coaaty  t.  EUiortell  lEj.) 

COUNTY  COURTS. 

See  "Coart^"  |  4. 

I  COURTS. 

I 

I  Clerks,  see  "Clerks  of  Conrts.** 
{Judges,  see  "Judges." 

Justices'  conrts,  see  "Juaticee  of  the  Peace." 

Province  of  court  and  jury,  see  "Trial,"  I  4. 
Removal  of  action  from  state  court  to  Uoiteil 

States  court,  see  "Bemoval  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Krror." 
Right  to  trial  by  jury,  see  "Jury,"  S  1. 
Trial  by  conrt  without  jury,  see  "Trial,**  |  12. 

Juriadiction  of  particular  eotiom,  prooeerftiif*. 

or  aubjectt. 

Against  personal  representatives,  see  **Execs- 

tors  and  Administrators,"  |  6. 
For  accoauting  by  executors  and  admintatra- 

tors,  see  "fixecntora  and  Administrators.'' 

§7. 

S  !•   Nature,  extent,  and  exeretaa  of  Ja- 
rlsdlotlon  In  general. 

In  the  absence  of  conntervailing  drcnmstan- 
ces,  It  will  be  presumed  that  the  drcnit  conn. 
In  ordering  a  aale  of  testator's  lands  to  pav 
'  debts,  acted  within  its  jurisdiction.— Meddis  t. 
Kenney  (Mo.  Sap.)  688. 

S  S.   EstaUlsfcnwnt,   orcanlaatlma,  and 

prooednre  In  generaL 

Where  the  Supreme  Court  has  decided  that  > 
city  was  not  bound  by  a  designation  as  to  use 
of  property  dedicated,  and  the  decision  has  bt*a 
acQuiesced  in  tor  68  years,  it  will  not  be  di«- 
torbed.— WUkina  T.  Chicago.  St  L.  &  M.  U.  B. 
Go.  (Tenn.)  1026. 
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The  force  of  a  dedston  of  ui  Intermediate  ap- 

Sellate  court  !■  destroyed  by  a  holding  of  the 
upreme  Court  that  the  questions  passed  upon 
were  not  invoWed  in  the  case. — Ei  parte  Conley 
(Tex.  Cr.  App.)  801. 

A  court  may  In  T&catlon  correct  Its  minutes, 

so  fts  to  mnlce  them  speak  the  trutii  with  refer- 
ence to  a  indgnient  actually  rendered  by  it  at  a 
teriQ.—Baum  v.  Corsicana  Nat.  Bank  (Tex.  Civ. 
App.)  863. 

i  3.    Gowti  of  KMunl  ovlsimAl  Jnxiadle* 

tlOB. 

Section  18  of  charter  of  Cape  Girardeau  com- 
mon pleoB  (Rev.  St.  1899,  p.  2S82),  had  to  con- 
fer equitable  jurifldiction  upon  it.— OliTcr  t. 
Snider  (Mo.  Sup.)  581. 

A  motiOD  to  require  the  clerk  of  the  district 
court  to  pay  over  to  a  judgment  creditor  $50 
paid  on  the  judgment  canuot  be  treated  as  a 
Buit,  as  the  amotmt  in  controversy  ia  not  within 
the  court's  jurisdiction.— City  of  Whitesboro  v. 
Diamond  (Tex.  Civ.  App.)  540. 

S  4.   Oonrts  of  limited  or  iuf  erlov  Jnris- 
dietloa. 

County  court  held  to  have  jurisdiction  of  ac* 
tion  to  recover  value  of  land  fraudnlentiy  con- 
veyed by  trustee  to  innocent  jpardaser.— ^Eispey 
v.  Boone  (Tex.  Civ.  App.)  570. 

{  S.    Conrts  of  appollate  Jwriadiotion. 

To  bring  an  appeal  within  Jurisdiction  of  Su- 
preme Court,  record  muat  clearly  show  that 
constitutional  construction  was  involved. — State 
ex  tel.  Kansas  City  Loan  Oaarantee  Co.  v. 
Smith  (Mo.  Sap.)  468. 

In  mandamus,  answer  to  return  held  not  to 
necessarily  challenge  constitutionality  of  city 
ordiDance  so  as  to  bring  case  within  the  jurisdic- 
tion of  the  Supreme  Court.— State  ex  rel.  Kan- 
sas City  Loan  Guarantee  Oo,  v.  Smith  (Mo. 
Sup.)  4t>8. 

In  mandamus,  a  general  allegation,  in  the 
answer  to  the  return,  of  the  invalidity  of  a  city 
ordinance,  held  not  to  inject  a  conatitutional 
question  in  the  case,  so  as  to  give  the  Supreme 
Court  Jurisdiction.— State  ex  rel.  Kansas  City 
Loan  Guarantee  Co.  v.  Smith  (Mo.  Sup.)  468. 

An  action  on  a  special  tax  bill  held  to  involve 
the  constitutionality  of  Kansas  City  Charter, 
art  9,  i  23,  authorizing  an  appeal  to  the  Su- 
preme Court. — State  ex  vA.  Curtice  v.  Smith 
(Mo.  Sap.)  625. 

That  a  city  ordinance  bad  been  previonsly  de- 
clared unconstitutional  hy  the  Snpreme  Court 
held  not  to  affect  its  purisdietion  of  an  appeal  In 
a  subseqnent  action  in  which  the  constitutional- 
ity of  such  act  was  raised.— State  ex  rel.  CJurtlce 
Smith  (Mo.  Sup.)  625. 

The  Supreme  Court's  right  to  Issue  certiornri 
held  not  restrained  by  Const  art.  6,  8  10,  au- 
tiiorising  the  issuance  of  such  writs  by  the 
judges  of  inferior  courts. — ^Tennessee  Cent.  R. 
Co.  V.  Campbell  (Tenn.)  1012. 

I  6*    OoBOwrroBt  and  eoaflietiiic  inris- 
dletioni  smd  eomitj. 

After  title  to  public  land  has  verted,  state 
courts  may  determine  controversies  relative 
thereto.— Johnson      Fluetsch  (Mo.  Sup.)  1005. 

By  reason  of  a  demand  for  damnge^;  for  tb<> 
detention  of  property,  held,  that  the  district 
court  bad  junsdiotion  of  a  cause  praying  for 
interference  with  a  Judgment  of  the  county 
roiirt.— Chriswell  t.  Lussler  (Tex.  CW.  App.) 
552. 

COVERTURE. 

See  "Husband  and  WUtt." 

CREDIBILITY. 

Of  witness,  see  "Witneeses,"  |  &, 
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CREDITORS. 

See  "Assignments  for  Benefit  of  CreditonT*; 

"Bankruptcy";  "Fraudulent  Conveyances." 
Of  hitesute,  MO  "Descent  and  DIstrlbutiOD.** 

Of  te'stator,  tee  "Wills,"  8  5. 
Rights  as  to  chattel  mortgage  br  debtor,  Mt 
"Chattel  Mortgages,"  |  5. 

CREDITORS'  SUIT. 

Remediee  in  cases  of  fraudulent  conv^ancei, 
see  "Fraudulent  Conveyances,"  |  8. 

CRIMINAL  LAW. 

Admissibility  of  evidence  in  prosecution  for  vio- 
lation of  liquor  laws,  to  explain  mistake  in 
election  returns  as  to  name  of  precinct,  see 
"Evidence,"  S  8. 

Fines,  see  'Tines." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 
Pardon,  see  "Fardon." 

Particular  offeMCs. 

See  "Embezzlement" ;  "Forgery" ;  "Gaming," 
i  1;  "Homicide";  "Larceny":  "Libel  and 
Slander,"  S  4:  "Perjury";  "Priae  Fighting"; 
"Rape";  ''Seduction,"  \  1;  "Trespass,"  |  8. 

Obstruction  of  highway,  see  "Highways,"  |  2. 

Sabbath-breaklnp,  see  "Sunday." 

Yiolation  of  liquor  laws,  see  "Intoxicating  Ldq* 
uors."  88  5,  7. 

Violatloss  of  municipal  ordinances,  see  "Mn- 
nic^l  G<ni>CH»tionB,"  |  6. 

S  !•  Kfttnro  amd  elemoKts  of  orimo  mmd 
def  eHses  Im  (eaeraL 

An  agreement  not  to  prosecute  accused  under 
an  indictment,  in  consideration  of  his  turning 
state's  evidence,  field  binding  on  the  state.— 
Young  V.  State  (Tex.  Gr.  App.)  23. 

I  2.  Venme. 

Refusal  of  change  of  venue  held  not  abuse  of 
I  discretion.— OonneU  v.  State  (Tex.  Cr.  App.) 

!  512, 

!  I  3.    Former  Jeopardy. 

i  Shannon's  Code,  S  71H0,  held  not  to  render  a 
;  conviction  of  assault  a  bar  to  subsequent  proa- 

ecutiou  for  murder  predicated  on  fact  that  per- 
:  son  assaulted  had  died.  —  McXuIty  t.  State 

(Tenn.)  1016. 

A  conviction  of  assault  and  battery  held  uo 
bar  to  subsequent  prosecution  for  murder. — Mc- 
Nnlty  T.  State  (Tenn.)  1015. 

I  4.  Pvelimlimy  oomplaint,  affldftTltt 
warrant,  ezamlnation,  eommit- 
meat,  and  snmmarT  trlaL 

Defendant  by  the  execution  of  a  mortgage  to 
secure  hia  fine,  did  not  lose  his  right  to  appeaL — 
Hubbard  v.  State  (Ark.)  868. 

i  5.  Arraienment  and  pleaa,  and  nolla 
proseqnl  or  dlseontinnanee. 

On  prosecution  for  murder,  n  ptea  of  former 
jeopardy,  offered  after  the  state  had  closed  its 
case  and  accused  had  testified  in  his  own  behalf, 
'  hrld  properly  refused.— McXulty  t.  State  (Tenn.) 
1015. 

9  6.  Eridenee. 

Guilt  of  a  felony  must  be  established  beyond 
a  reasonable  doubt  and,  if  established  by  cir- 
cumstantial evidence,  the  circumstances  must  he 
consistent  with  guilt  and  Inconsistent  with  in- 
nocence.—State  T.  Faulkner  (Mo.  Snp.)  116. 

In  a  prosecntion  for  homicide,  defendant  had 
properly  required  to  state  on  cross-examination 
that  he  had  married  the  prosecuting  witness  the 
day  before  his  trial  began.— Mooie  t.  State 
(Tex.  Cr.  App.)  497. 
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The  admission  of  e»pidenee,  In  a  prosecntion 
for  homicide,  aa  to  a  tend  between  others,  held 
not  to  aatbortae  the  iatrodactkia  of  tbe  {wrticu- 
larg  thereof.— Willis  v.  State  C^tx.  Or.  App.) 

78a 

i  7.  ^—  Fsets  la  Inve  mnA  velaTUrt  to 
laane*,  and  Tea  ge^m. 

<|ii(!iitIon  to  nritnesR  for  defendant  a*  to 
whether  he  had  had  -a  eouTOrsation  with  oertaln 
other  person,  it  being  sought  to  show  that  the 
other  person  had  eadoavored  to  inflaence  the 
witness,  held  property  escluded.— Marchan  v. 
State  (Tex.  Cr,  App.)  532. 

BTidence  of  flight  of  defeodant  m  nKctiag 

prosecuting  witness  held  admis8ible.~-HcFar]and 
V.  State  (Tex.  Cr.  App.)  788. 

Where  defendant  and  B.  wen  arrested  for 
swindling,  evidence  of  B.'s  action  In  attemptkig 

to  conreal  evideneea  of  gaflt  on  'his  prason  JuUa 
admissible  ogainst  defondanU—McFarland  t. 
State  (Tex.  Cr.  App.)  788. 

In  a  prosecution  for  homirfde,  oridenoe  as  to 
S  'difflcnlty  between  third  persons  Md  inadmisij- 
ble.— WUlis  V.  State  (Tex;  ,0r.  App.)  7»a 

I  8.    Best  and  seoondarj,  and  de- 

monstrative evUenee. 

In  a  prosecution  for  violating  the  local  option 
law,  certain  liqnor  held  iuadinisfiible  in  evidence 
for  purposes  of  comparison  with  that  sold  on 
date  cbarged.-^arlcer  State  (Tex.  Cr.  Aj>p.) 
SO. 

Tbe  court  cannot  compel  prosecutrix  In  a 

slandrr  suit  to  Bubmit  to  a  physical  examination 
to  show  the  truth  of  accused's  utatement  that 
she  had  lout  her  virgioitF. — Bowers  v.  State 
(Tex.  Cr.  App.)  299. 

In  a  prosecution  for  homicide  It  Is  proper  to 
show  peculiarities  in  the  ImpreFsien  ^  a  foot- 
print found  on  the  ground  at  the  scene  of  the 
mtirder.-^enkin8  v.  State  (Tex.  Or.  App.)  S12. 

{  9.  AdmlaatoBB,  dvelaMitloBa,  mmd 

beaTsar. 

In  a  prosecution  for  perjury,  certain  testi- 
mony hfld  hearsay  and  inadmisslWe. — State  v. 
Paalkner  (Mo.  Sap.)  116. 

On  a  prosecution  for  murder,  certain  state- 

monts  of  defendant's  father,  made  to  decedent, 
held  inadniissil^e  against  defendant,  who  was 
not  present. — State  v.  Kennedy  (Mo.  Sup.)  979. 

In  a  prosecution  for  receiving  stolen  property, 
admission  of  declarations  of  thief,  made  in  de- 
fendant's absence,  held  error.— Richardwm  v^ 
State  (Tex.  Cr.  App.)  505. 

Testimouy  by  accomplice  as  to  attnnpt  by  de- 
fendant to  bribe  accomplice  to  tefti^  in  Ha 
favor  held  improperly  admitted.— Hanfcine  t. 
State  (Tex.  Cr.  App.)  787. 

S  10.  —  Aots  and  doclarstloin  of  oon- 
splratova  md  oodef  endants. 

On  a  trial  for  crime,  evidence  of  tbe  state- 
ments of  third  persona  held  admissible  against 
defendant,  if  the  court  is  -satisfied  that  a  con- 
spiracy to  commit  the  crime  existed  betweeu 
the  parties.— State  v.  Keuoedy  (Mo.  Sup.)  979. 

Tbe  declaration  of  a  ooospirator  to  «  homi- 
cide, made  after  the  homicide,  la  Inadmtarible 
apainst  a  co-conspirator.^ — State  v.  Kennedy 

(Mo.  Sup.)  979. 

On  a  prosecution  for  crime,  held  error  to  ad- 
mit in  evidence  tbe  statements  of  thlvd  persons, 
in  the  absence  of  proof  showing  a  oonspiraey 
belween  them.— State  T.  KonnoAy  (Mo.-  Sup.) 
979. 

On  a  proserntion  for  murder,  certain  widen ce 
held  uot  to  show  the  exirteace  of  cOHSpipacy 
between  the  defendant  and  third  persons  to 
commit  the  homicide. — State  r.  Kennedy  OSa 
Sup.)  979.. 

In  a  proserntion  for  reoeiTlng  stoleo  horses, 
sufficient  predicate  held  to  have  hcen .  laid  for 


Hm  hrtroductieB  *r  aeduratlans  of  defendant's 
componionf)  on  tbe  theory  of  eoBRj^ra^.— Wil- 
liam T.  State  (T«K.  Of.  An>.)  fiW. 

511. 


—  Doenmentary 

olnsion  of  parol  evidenea  thereby. 

Testimony  of  a  witueas  identifyiu^  letters 
written  by  delendant  in  a  prosecution  for  per- 
jury hi'la  admissible,  even  though  he  did  not 
know  defendant's  signature. — McLeod  t.  State 
(Tex.  Cr.  App.)  522. 

TCTtimony  fry  witueas,  ^tren  on  hh  examina- 
tion in  chief,  as  to  certain  entries  showiog  the 
ages  of  his  danfrbters,  held  faiadmistible.— 
Twiggs  T.  State  (Tex.  Or.  App.)  531. 

t  12.  Opinion  OTidvaee. 

An  expert  way  esproas  his  opinion  aa  to  ac- 
cused's mental  oonditioo,  predicated  oa  the  evl- 
deace  as  he  heard  it  and  as  stated  to  hiai.— 
State  V.  Privitt  (Mo.  Sup.)  457. 

A  hTprthrtical  qnevtion  is  not  improper  be> 
canse  it  includes  only  a  part  of  the  farts  in 
evidence.— State  v.  Privitt  (Ma.  Siv*}  467. 

A  hypothetical  qaeation  to  an  VKpat  witness, 
calling  for  an  opinion  as  to  aecased'a  iasanity. 
need  not  be  preheated  on  all  the  evidence  bev- 
^  on  tbe  q«eBidon.-4ltate  t.  Prlrict  0>io.  Sap.) 

In  a  proMoatioB  fer  Tioteting  tbe  local  option 
law,  expert  twetimony  as  to  oontentB  of  certain 
boGues  held  inadmiasible,  without  proof  thai 
they  contained  tbe  aame  kind  of  liqnor  as  that 
charged  to  have  becsi  sold.— Parka-  t.  State 
(Tex.  Cr.  App.)  30. 

In  -a  prosecQtion  for  vitiation  of  local  optioa 
law,  owtfrin  opinion  evidence  held  not  objectxn- 
abie.—Woods  v.  State  (Tex.  Or.  App.)  87. 

1 18.  — —  TeotiiBonj  of  aoc—aplloaB  mmd 

eodefendants. 

In  a  prosecution  for  incest,  testimony  of  the 
woman's  sister  Md  not  to  show  her  an  ac- 
complice.—Ingram  T.  State  (Tex.  Or.  App.v 

!  804. 

j    Evidence  In  a  prosecation  for  aiarder  ex- 
I  amined,  and  heid  to  connect  accused  with  the 
offense,  BO  as  to  sufficleatly  corroborate  aocom- 
!  pHces.— Loddln     State  (Tex.  Gr.  App.)  S06. 

I    In  a  criminal  prosecution,  an  aeoompUce  la 

Bufllciently  corroborated,  if  the  corroboration 
goes  to  the  main  fact,  though  he  may  be  ctHi- 
tradicted  as  to  some  details.— Locblin  t.  State 
!  (Tex.  Cr.  App.)  305. 

I  The  teatinony  of  an  accomplice  on  a  trial  for 
;  murder,  c<HToborated   by   circumstances,  Md 

siifflcimt  to  support  a  verdict  ol  ffuitty. — Stiles 

V.  State  (Tex.  Cr.  App.)  611. 

114.    OaBtfMHiams. 

A  statement  hy  an  officer  to  defendant  ieU 
not  to  coostitutie  an  Indocement  for  defendant 
to  make  a  contosiion,  ao  as  to  rsder  aoefa  a 
confession  Inadrntaaibie.— Brown  Stato  iTex. 
Cr.  App.)  88. 

Facts  held  not  to  show  accased  was  conscion!: 
of  arrest  whea  making  statement,  ao  as  to 
preclude  its  ado^asion  as  a  coafession. — Coanell 
T.  State  (Tex.  a.  App.)  612. 

Testimony  civea  by  defmdant  before  gvaad 
jiary^  he  not  Eaving  been  waroed,  M4  mot  ad- 
missible agaiMt  him,  on  trial  for  peilory,  be- 
fore the  jary.— Twlgga  t.  State  ClJex.  Gr.  App.) 
531. 

SIS.  Time  of  trial  and  oontlnsaaae. 

A  continuance  for  an  absent  witness  held 
properly  denied  for  waut  of  dOIgence.— Camill 
V.  State  (Ark.)  471. 

Continuance  of  homicide  case  held  properly 
refused.— Hutsell  t.  Ommoawealth  (Ky.)  225. 

Continuance  held  properiy  overruled  in  crim- 
inal case.- R^Ba  t.  8M*.(Tax.  &.  A^)  SBu 
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A  flrat  api^catioD  for  a  cottthraance  ftw  ab- 
Knee  of  material  witnessa  improper  de- 
Dled.— Tomo  t.  State  (Tex.  Cr.  App.)  500.. 

Refusal  to  hear  eTldence  on  eontnTer»:  orer 
motion  for  continuance  held  not  emr. — ^Ndson 
V.  State  (Tex.  Cr.  App.)  502. 

New  trial  held  improperly  refused,  where  the 
absent  witness  made  positire  affidarit  that  she 
wonid  have  testified  to  the  farta  sat  up  In  the 
affldSTtt  tor  continnance^ — I^eeman  t.  State 
(Tex.  Gr.  App.)  505. 

GoDtimiance  of  murder  prosecution  to  obtain 
tes^monr  of  absent  witness  held  woperlr  re- 
fused.—Gonndl  T.  State  (Tex.  Gr.  App.)  S12. 

A  continuance  for  absent  witness,  m  a  prose- 
cution for  perjury,  held  properly  refased. — Mc- 
Leod  T.  State  ^ei.  Cr.  App.)  522. 

A  c<aitlnuance  for  absent  witnesses  waa  prw- 
erly  denied,  where  their  evidence  was  cumula- 
tive—Williama  T.  State  ftbx.  Ok.  App.)  SBft. 

{16.  Trial. 

An  objection  to  testiaMuj  aa  rdatinc  to  a 
privileged  communication  comet  too  latc^  when 
made  b;  motion  to  strike  out  after  examination 
without  objection.— State  v.  Lehman  ^o.  Sop.) 
18». 

In  a  criminal  case,  defendant,  failing  to  ex- 
cept to  the  state's  reraion  of  certain  teetiioony 
as  presented  by  district  attorney,  held  to  have 
conceded  its  substantial  correctness. — Johnaon  v. 

State  (Tex.  Cr.  App.)  34. 

In  a  prosecution  for  murder,  charge  held  er- 
roneotia  as  on  the  weight  of  the  testimony. — 
Bennett  v.  State  (Tex.  Cr.  App.)  314. 

A  joint  verdict  against  two  defendants  in  a 
mindemeiiDor  case,  assessing  thelf  fine  at  975, 
held  not  to  sopport  a  judgmeBt.—Bdwarda  t. 
State  (Tex.  Cr.  App^)  850. 

1 17.  —  Frellmlnarr  pMeeedlBca. 

In  a  criminal  iirosecntion,  service  by  clerk,  to- 
stead  of  by  sheiiS,  of  list  of  special  jurors,  held 
sufficient— State  v.  Faulkner  (Mo.  Sup.)  116. 

Under  Rev.  St.  1880,  |  2619,  defendant,  in  a 

firosecntion  for  perjury,  held  only  eotitied  to  a 
Ist  of  Jurors  before  trial,  and  if  be  requests  It 
—State  v.  Faulkner  (Mo.  Sup.)  116. 

Bpv.  St.  18f)9,  S  2019,  providin?  time  wHhin 
which  list  of  jurors  shall  be  delivered  to  de- 
fendant in  criminal  proseaition,  and  section 
6?)fi6,  providine  for  drawinc  a  special  jury  in 
cities  of  a  certain  size,  held  not  in  conflict. — 
Sute  T.  Faulkner  (Ma  Sop.)  116: 

Where  by  change  of  venne  a  postponement  of 
defentlant's  trial  until  after  that  of  a  code- 
fendant  will  work  a  contiii nance,  the  postpone- 
ment provided  for  by  Code  Cr.  Proc.  1895,  art. 
707,  is  properly  refused.- Locklln  T.  State  fTez. 
Or.  App.)  306. 

1 18.  ^—  Oauvse  Mid  •ondaot  «f  -farial  la 

general. 

Denial  of  motitw  for  CMitinuance,  because  of 
the  withdrawal  oC  one  of  defendant's  conn- 
sel,  held  not  error.— Marehan  v.  State  (Tex.  Cr. 
App.)  532. 

In  a  prosecntion  for  homicide,  a  ^remark  in 
ezcloding  evidence-  held  harmless.— Willis  t. 
State  (Tex.  Gr.  App.)  790. 

f  19.    Reeeption  of  evldemoe. 

In  a  prosecution  for  embezzlement  in  receiv- 
ing a  certain  dividend  declared  by  an  Insolvent 
corporation,  evidence  of  the  declaration  and 
payment  of  other  dividends,  admitted  ou  the  is- 
tme  of  motive,  should  have  been  limited  to  such 
iBBue.- Taylor  v.  Commonwealth  (Ky.)  244. 

Instruction  on  impeachment  of  witness  tn 
marder  prosecntion  hrld  to  safBeiently  guard  Im- 
peaching evidence.— Conaell  t.  State  (Tex.  Cr. 
App.)  613. 


ISO.  AvKvaaonts    mmA    eeabdvet  mt 

ODwaseL 

A  reference  by  prosecntien  to  the  crime  as  the 
most  tragic  ever  perpetrated  in  the  county,  aad 
to  accused  aS  a  nuu^rer,  ktid  net  cause  for 
reversal,  where  accused  was  convicted  of  man- 
alaoghter.- Carroll  v.  State  (Axk.)  471. 

Comment  of  prosecuting  attoniey  In  opentnc 
statement  In  prosecntioa  for  grand  larceny  htU 
^und  lor  xeTersal.— Marshall  v.  State  (Aik.) 

Under  Rev.  St.  1899,  9  3627,  MeU[  error  to 
permit  the  prosecuting  attorney  to  make  a  reply 
to  the  openmg  statement  of  the  defense  and  at- 
tack defendant's  charactw. — State  t.  Kennedy 

(Mo.  Sop.)  079. 

On  prosecution  for  horse  theft,  remark  of  coun- 
sel held  not  susceptible  of  coostruction  that  It 
called  jury's  attention  to  the  fact  that  defend- 
ant did  not  testtfy.— Wingo  v.  State  (Tex.  Cr. 
App.)  2». 

In  a  prosecution  for  Incest,  remarks  of  oounty 
attorney  to  the  jorr  held  a  Intimate  argument 
on  the  evidence.— Ingram  t.  State  (Tex.  Or. 

App.)  SOi. 

The  allusion  In  argument  of  counsel  for  the 
state  to  the  fact  that  accused  bad  failed  to 
explain  or  rebut  criminative  circumstances  by 
the  testimony  of  hia  wife,  who  appeared  as  bis 
witness,  is  not  erroneons.~IjOcklin  t.  State 
(Tex.  Or.  App.)  306. 

Argument  of  state's  counsel  held  not  so  prejo- 
dicifll  as  to  require  reversal.  In  absence  of  tfme- 
1;  objection,  exception,  and  request  for  In- 
struction.— Locklin  v.  State  (Tex.  Cr.  Asp.) 

305. 

Where  defendant  married  the  prosecuting  wit 
ness  the  day  before  bis  trial  to  suppress  her  tes- 
timony, placing  her  on  the  stand  and  compelling 
defendant  to  object  to  her  testiaiony  on  the 
ground  that  she  was  hia  wife  held  prejudicial  er- 
roT.- Moore  v.  State  (Tex.  Cr.  App.>  487. 

S  21.  —  IfeeessltT*  req-alsltes*  mmA  snf- 
I  floienoy  of  Instrnotfons. 

Instmotion.  in  prosecution  f«r  grasd  larcenr, 
to  convict  if  testimony  of  accomplice  was  corrob- 
orated, held  error,  for  assuming  that  seeomiAee's 
'testimony  tended  to  shew  defnidairt  to  be 

guilty.— Lott  V.  State  (Ark.)  850. 

In  a  prosecution  for  murder,  an  instrvction  oa 
reasonable  doubt  held  erroneously  modified. — 
,  Tanks  v.  State  (Ark.)  861. 

'    Court  in  criminal  case  must  Instruet  en  lea- 

;  sonable  doubt.— Bruce  v.  Stats  (Ark.)  1080. 

Failure  to  detlne  "feloniously"  In  a  prosecn- 
tion for  homicide  was  not  error. — Hutsell  V. 
Oommonweatth  (Ky.)  225. 

Failure  of  court  to  define  the  limitations  at 
the  term  "right,"  and  the  meaning  of  '^auda- 

lent,"  in  a  prosecution  of  the  president  of  an 
insolvent  corporation  for  wrongfully  receiving 
dividends,  held  error. — Taylor  v.  Commonwealth 
(Ky.)  ZU. 

Id  a  prosecution  for  perjury,  held  error  for  the 
court  to  refuse  to  charge  that  defendant  should 
be  found  guilty,  if  he  falsely  swore  that  he  had 
not  "heard"  of  the  existence  of  a  certain  brib- 
ery fund.— State  v.  Faulkner  (Mo.  Sup.)  116. 

Where  an  Indictment  for  perjury  alleged  that 
defendant  falsely  testified  that  he  did  not  know 
of  a  certain  deposit,  when  "in  truth  and  fact  he 
knew  of  such  deposit,"  an  instruction  authoris- 
ing conviction  if  defendant  "had  never  heard" 
of  the  deposit  was  erroneous.— State  v.  Lehmaa 
(Mo.  Sup.)  139. 

Under  Rev.  St.  1899,  i  2627.  the  conrt's  faU- 
ore  to  instruct  on  the  subject  of  consplratr, 
where  evidence  of  the  statements  of  third  ner- 
sons  was  sdmittecl,  Md  «rn>r.— State  T.  "Em,' 
uedy  fMo.  Sap.)  ^d. 
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On  a  prosecatlon  for  mnrder,  where  evidmce 
«f  tbe  statementa  of  third  person  was  admitted 
-«n  the  theory  of  a  conniiracj,  the  court  held 
acquired  to  instmct  oo  uie  subject  of  conspir- 
mcj.— State  t.  Keunedy  (Mo.  Sap.)  979. 

Where  there  was  no  pretense  that  a  rape  was 
committed  by  threats  or  fraud,  the  court  was 
not  required  to  instruct  in  rerard  tiiereto. — 
Keyna  t.  State  (Tex.  Cr.  App.) 

In  prosecution  for  rape,  failure  to  charge  on 
accomplice  testimony  held  not  error. — Beyna  t. 
£tate  (Tex.  Cr.  App.)  25. 

On  a  prosecution  for  theft,  a  certain  iostruc- 
-don  held  not  to  have  been  reqntred  nnder  the 
«Tidence.— Wingo  t.  State  <Tez.  Or.  App.)  29. 

On  a  prosecution  for  horse  theft  Add  proper 
to  charge  on  the  law  of  priodpsls.— Wingo  T. 
State  (Tex.  Cr.  App.)  29. 

In  a  prosecution  for  violation  of  local  option 
law,  held,  that  jory  should  not  have  been  per- 
mitted to  smell  or  handle  UqQor  Introduced  in 
evidence.— Parker  t.  State  <Tex.  Cr.  App.)  SO. 

In  a  prosecution  for  homicide,  it  ia  not  neces- 
sary to  instruct  as  to  the  alibi  of  an  alleged 
accomplice.— Jenkins  t.  State  (Tex.  Or.  App.) 
312. 

Id  a  prosecution  for  murder,  a  charge  limit- 
ing the  consideration  of  impeaching  testimony 
Jteid  emHieomi  for  failure  to  include  nil  aacta 
testimony.— Bennett  t.  State  (Tex.  Cr.  App.) 
314. 

In  a  proBocntlon  for  mnider,  dia^e  htM 
self-contradictory.— Bennett  t.  State  (Tex.  Or. 

-App.)  314. 

On  a  prosecatlon  for  violating  the  local  op- 
tion law,  the  court,  under  tbe  erldecce,  prop- 
erly refused  a  charge  im  law  of  agency. — 
rr&ylor  T.  State  (Tex.  Cr.  App.)  536. 

4  82.  —  Requests  fov  inatniotloms. 

In  a  criminal  prosecution,  it  is  not  ator  to 
refuse  requested  instructions  which  are  folly 
covered  by  the  charge  as  given.  — Stats  t. 
Faulkner  (Mo.  Sup.)  116. 

On  a  trial  for  murder,  defendant,  in  view  of 
the  court's  statonent  and  instructions,  hMd  not 
required  to  request  an  instruction  on  the  suV 
of  conspiracy'.— State  t.  Kennedy  (Mo.  Sup.) 

In  misdemeanor  case,  defendant  most  re- 
quest charges,  if  he  deems  court's  charge  incom- 
plete.—Hankins  V.  State  (Tex.  Cr.  App.)  787. 

SS3.  —  Onstody,  eoudnot,  and  dellb- 
•MtloBS  of  Jury. 

Facts  held  to  show  misconduct  of  the  Jury  in 
a  prosecution  for  receiving  stolen  proper^.— 
WUliams  v.  State  (Tex.  Cr.  App.)  509. 

A  defendant  held  not  prejudiced  by  a  tales- 
man entering  the  jury  box  and  having  a  conver- 
sation witti  one  of  the  five  or  mx  jurymen  aC' 
«epted  and  sworn.— Stiles  t.  State  (Tex.  Cr. 
App.)  Sll. 

324.  MotioMS  for  mtw  trial  omd  In  ar- 
rest. 

A  general  motion  In  arrest  of  judgment,  fail- 
ing to  point  out  to  the  trial  court  matters  com- 
plained of.  is  properly  overruled.— Hall  v.  State 
<Tenu.)  716. 

Tbe  making  of  a  motion  in  arrest  prior  to  tbe 
making  of  a  motion  for  a  new  trial  held  a  waiT- 
«r  of  the  latter  motion.— Hall  t.  State  C^enn.) 
716. 

A  new  trial  will  not  be  granted  for  dlsqual- 
ificatiou  of  jurors,  not  called  to  the  attention  of 
ithe  court  at  the  trial,  in  the  absence  of  a  show- 
ling  by  accused  or  his  counsel  tbat  the  disquall- 
•fication  was  not  known  to  them  until  after  ver- 
dict.—Thomas  V.  State  (Tenn.)  1025. 

Misconduct  of  Jurors  in  drinking  whis^  after 
'  case  had  been  submitted  to  tiiem  held  not 


ground  for  a  new  trial.— Brown  r.  State  (T«r. 

Or.  App.)  83. 

Accused,  failing  to  examine  witnesses  present 

at  trial,  cannot  set  up  facts  elidted  from  them 
after  tbe  trial  as  newly  discovered  evidence,  on 
which  to  base  application  for  continnance.— 
Bay  V.  State  (Tex.  Gr.  App.)  798. 

'  Tu  a  prosecution  fOr  murder,  the  testimony 
of  an  absent  witness  held  not  material,  or  suffi- 
cient to  n-arrant  tbe  granting  of  a  coatinuanee^ 
—Ray  V.  State  (Tex.  Cr.  App.)  798. 

Ortain  testimony  of  absent  witnesses  Md 
not  ground  for  new  trial  in  rriminal  case.— 
Bay  V.  State  (Tex.  Cr.  App.)  798. 

Facts  held  not  to  show  defendant  entitled  to 
a  new  trial  on  the  ground  that  he  was  not 
prepared,  because  induced  to  believe  his  case 
would  be  dismissed.— Berry  v.  State  (Tex.  Cr. 
App.)  858. 

Affidavit  held  insufficient  to  entitle  defendant 
to  a  new  trial  for  newly  discovered  evidmce.— 
Berry  t.  State  (Tex.  Cr.  App.)  ^8. 

S  25.  Appeal  and  error,  and  osrllorari. 

Jurisdiction  of  (!!ourt  of  Criminal  AppMh 
does  not  attach,  where  recognizance  on  appeal 
does  not  conclude  with  clause  "in  this  case," 
as  required  by  statute.- Parker  v.  State  (T«c 
Cr.  App.)  Sa 

In  a  prosecution  for  misdemeanor,  omissions 
In  tbe  charge  of  the  court  must  be  cured  by  re- 
questing a  special  written  charge,  or  the  omis- 
sion cannot  be  grailable  on  amesl;  ai^  this, 
notwithstanding  Code  Cr.  Proc.  ^05,  art.  728.— 
Woods  T.  State  (Tex.  Cr.  App.)  87. 

S  26.  Bsoord  and  vroeeodlass  not 

In  vseord. 

On  appeal  In  a  criminal  case,  action  of  the 
trial  court  in  submitting  and  fslllng  to  submit 
certain  issnea  cannot  be  reviewed,  in  the  ab- 
sence of  the  eTidence  adduced.- Broc^  t.  State 
(Tex.  Cr.  App.)  507. 

On  appeal  in  a  criminal  caae,  complaint  that 
the  trial  court  erred  in  failing  to  require  the 
state  to  elect  on  which  count  it  would  seek  s 
conviction  cannot  be  reviewed,  in  the  sbsenee 
of  s  bill  of  'exceptions  presenting  tiie  matter 
complained  of. — Brooks  v.  State  (Tex.  Gr.  App.) 
507. 

On  appeal  in  a  criminal  case,  action  of  trial 
court  in  excluding  certain  testimony  cannot  be 
reviewed,  in  the  absence  of  a  bill  of  exceptions 
verifying  the  matter.— Brooks  t.  State  (Tex. 
Cr.  App!)  507. 

A  trial  court's  ruling  refusing  a  requested  in- 
struction not  to  consider  certain  argument  of 
the  state's  counsel  held  not  properly  presented 
on  appeal- McLeod  v.  State  (Tex.  Cr.  App.  I 
522. 

Objection  that  the  jury,  after  being  sworn, 
were  permitted  to  s^arate,  could  not  be  con- 
sidered, where  there  was  no  bill  of  exertions 
presenting  the  matter.— Lswls  t.  State  (Ta. 
Cr.  App.)  788. 

An  assignment  of  error  to  the  orermllDg  of  de- 
fendant's objections  to  the  array  cannot  be  re- 
viewed, where  the  grounds  of  objection  wm 
not  proved  in  some  manner  as  facts.- WllUs  t. 
State  (Tex."  Cr.  App.)  790. 

The  exclusion  of  testimony  cannot  be  re- 
viewed, where  the  object  thereof  is  not  assigned 
in  tbe  bill  of  exceptions. — Willis  v.  State  (Tex. 
Or.  App.)  790. 

An  affidavit  AeM  insufficient  to  excuse  absence 
of  a  Ull  of  »ceptions.— Bmy  v.  State  n^nc  Cr. 

App.)  858. 

An  affidavit  explaining  absence  of  a  Btatwaent 
of  facts  held  insufficient.— Berry  t.  State  (Tex. 

Cr.  App.)  858. 

S27.    BsTlew. 

A  recital  in  an  appeal  record  held  not  to  ins- 
tifr  K  presumption  that  a  motion  for  a 
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trial  was  made  and  OTermled  before  the  hear- 
ing of  a  motloii  in  arrest.— Hall  t.  State  (Teno.) 
716. 

A  finding  by  a  trial  judge  on  a  motion  for  a 
new  trial,  sustained  1^  material  evidence  that 
jnrors  daimed  to  have  heeu  diwiiialified  were 
rompetent,  will  not  be  reriewed  on  appeal.— 
Thomas  t.  State  (Tenn.)  1025^ 

Od  criminal  prosecution,  erroneoas  admissioD 
of  certain  testimony  as  to  statements  Add  cured 
by  an  instruction  of  the  court.— Wingo  t.  State 
(Tax.  Gr.  App.)  28. 

In  a  prosecution  for  theft,  certain  evidence 
that  defendant  was  passing  as  a  phydcian  held 
not  prejudicial  to  the  defendanti— Smith  t. 
State  (Tex.  Cr.  ^pp.)  298. 

In  a  prosecution  for  slandering  a  female,  ad- 
mitting evidence  that  her  father  was  a  renter, 
and  had  a  wife  and  font  children.  Is  not  ground 
for  reversal.— Bowws  v.  State  (Tex.  Or.  App.) 
299. 

Admisston  of  evidence  in  a  criminal  prosecu- 
tion that  accomplice,  turning  state's  evidence, 
was  not  induced  to  do  so  by  promise  of  im- 
munity, held  harmless  error.— Lockliu  v.  State 
<1?ex.  dr.  App.)  80S. 

The  fmprojper  ImpMchment  of  accused's  wit- 
ness in  a  criminal  case,  whereby  his  credibility 
is  prejudicially  affected,  is  ground  for  reversal. 
—Jenkins  v.  State  (Tex.  Or.  App.)  812. 

Error  in  trial  court's  not  ratering  a  record 
judgment  disposing  of  a  plea  of  former  acquit- 
tal held  harmless,  where  the  plea  on  its  face  of- 
fered no  legal  defense. — Blcbardson  v.  State 
(Tex.  Cr.  App.)  (S05. 

Overruling  challenge  for  cause  to  juror  in 
murder  prosecution  held  not  ground  for  reversal. 
— Connell  v.  State  (Tex.  Cr.  App.)  612. 

Error  in  styling  the  cause  as  "2,275."  Instead 
of  "2,475."  in  the  charge,  held  harmieas,r-Mc> 
Leod  ▼.  State  (Tex.  Cr.  App.)  522. 

CROPS. 

Renting  on  shares,  gee  "Landlord  and  Ten- 
ant," I  8. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

CURTESY. 

See  "Dower." 

Her.  St.  1899,  |  4889,  held  to  abw^tely  pro- 
hibit a  levy  and  sale  during  coverture,  for  the 
debts  of  the  husband,  of  hie  contingent  interest 
of  curtesy  in  his  wife's  separate  property.— Ball 
V.  WooUolk  (Ho.  Sup.)  4la 

CUSTODY. 

Of  pubUc  records,  see  "BecordiL** 

DAMAGES. 

Recovery  In  ejectment,  see  "Ejectment,**  |  8. 

Dajnages  for  parHcuUtr  injuries. 
See  "Death,"  i  1;  "Nuisance,"  {  1. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  S  5. 
Breach  of  rental  contract,  see  "Landlord  and 

Teuaut,"  S  3- 
Caused  by  surface  waters,  see  "Waters  and 

Water  Courses,"  g  1. 
Delay  in  delivery  of  message,  see  "Telegraphs 

and  Telephones,"  §  1. 
To  live  stock  in  transit,  see  "Carriers,"  9  8. 
Wrongful  ejection  of  panenger,  see  "Carriers," 

fi  a 


I  1.    ITatue  amd  cvoBBds  Im  cenev^ 

A  plaintiff  in  an  action  on  contract  canDOt 
recover,  where  there  is  no  data  tkom  which  A» 
amount  to  which  he  is  entitled  can  be  ascer- 
tained.—Louisville  Bridge  Co,  T.  Louisville  Jb 
N.  R.  Co.  (Ky.)  285 ;  ^ttsburg,  a,  a  &  St 
Ry.  Co.  V.  Same.  Id. 

i  2.    MeAsnre  of  damAces. 

Measure  of  damages  on  breach  by  railroad  off 
contract  to  take  piling  from  plaintiff  defined. — 
Beed  v.  Ulinois  (fent  R.  Go.  (Ky.)  200. 

Heasure  of  damages  in  an  action  for  breach  of 
a  contract,  whereby  plaintiff  purchased  an  im- 
terest  in  the  business  of  conducting  an  opens 
house,  determined.  —  Markowitz  v.  Gm'nwalX 
Theatrical  Circuit  Co.  (Tex.  Oiv.  App.)  74.  317. 

I  3.    Inadeoiiate  and  eaoeulve  damagea. 

Verdict  for  $1,500  for  injuries  to  married  wo- 
man, supporting  herself,  held  not  excessive. — 
Brake  v.  Kansas  Qty  (Mo.  App.)  191. 

A  verdict  of  $15,000  in  favor  of  a  railroad  en- 
gineer who  had  lost  his  left  hand  in  an  acci- 
dent heJd  excessive,  and  reduced  to  $10,000. — 
Texas  &  Ft  8.  B.  Co.  v.  Hartnett  (Tex.  CIt. 
App.)  809. 

i  4.    Pleading,  evldenoe,  and  asaesimenC^ 

Defendant's  requested  instruction,  in  an  ac- 
tion for  personal  injury,  as  to  considemtion  of 
piaintifTs  prior  rheumatism.  Add  oroperly  modi- 
fied.—Copeiand  V.  Wabash  R.  Co.  (Mo.  Sup.) 
106. 

Allegation  of  damage  in  an  action  for  persoir- 
al  injuries  held  sufficient  to  admit  evidence  of 
the  amount  expended  for  nurse  hire.— Moore  v- 
Southwest  Missouri  Electric  Ry.  Co.  (Mo.  Sup.>' 
176. 

Petition  In  personal  injnry  case  held  to  sub- 
stanttally  allege  damages  from  loss  of  time.— 
Brake  v.  Kansas  City  (Mo.  App.)  191. 

Instruction,  in  married  woman's  action  for  fa- 
juries,  allowing  consideration  of  her  age  anff 

condition  in  life, -Ae/d  iwoper. —Brake  v.  Kansas 
City  (Mo.  App.)  191. 

Permanent  injury  to  the  uterus,  and  likelihood 
of  a  recurrence  of  retroversion,  are  proper  to  be 
considered  in  estimating  damages  from  a  per- 
sonal injury.— Brake  v.  Kansas  C^ty  (Mo.  App.>. 
Ifil. 

Instruction  on  damages  in  married  woman's 
personal  Injury  action  held  not  oojectionable  as 
permitting  recovery  for  loss  of  ability  for  sex- 
ual intercourse  or  to  bear  children.- Brake  t. 
Kansas  City  (Mo.  App.)  191. 

Where  there  Is  no  evidence  of  the  value  of 
the  time  lost,  or  which  will  pr(d>ably  be  lost,  by 
reason  of  a  personal  injury,  an  instruction  al- 
lowing a  recovery  therefor  is  error. — Brake  t.. 

Kansas  City  (Mo.  App.)  191. 

On  the  issue  of  damages  for  killing  a  mule, 
certain  evidence  held  admissible.— Southern 
Kansas  Ry.  Co.  of  Texas  T.  Cooper  (Tex.  Civ. 
App.)  328. 

The  refusal  to  compel  plaintiff  in  a  persons! 
injury  action  to  submit  to  a  physical  examina- 
tion by  physicians  held  not  erroneous.- Gulf.  C. 
ft  a  F.  Ry.  Co.  T.  Brown  (Tex.  Civ.  App.)  801. 

DEATH. 

Of  party  to  action  ground  for  abatement,  sea 
"Abatement  and  Revival,"  8  3. 

i  1.   Aetiona  fos-  caaslnc  deatb. 

In  an  action  toe  death  from  an  injurj  oee«<- 
sloned  by  a  defective  sidewalk,  the  question  as 
to  the  actual  cause  of  death  Is  one  of  fact  for 
the  jury. — City  of  Madlsonville  T.  Pemberton's 
Adm'r  (Ky.)  229. 

Instruction,  in  action  for  death,  as  to  measure 
of  damages,  held  proper.— Stumbo  T.  Dulntk 
Zinc  Co.  (Uo.  App.)  iS&. 
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ParcBta*  iwooway  for  the  death  of  tlielr  son 
MW  not  excessive. — Stnmbo  t.  Duluth  Zioc  Oo. 
(Mo.  App.)  1S5. 

Introduction  of  mortnary  tables  to  show  ex- 
pectancy of  life  is  not  necessnry  to  show  proper 
damnRes  from  death.— Baioes  v.  Pearson  (Mo. 
App.)  104. 

En  an  action  for  personal  injnries,  a  charge 
that  jury  mlf;ht  consider  the  injuries  the  cauRe 
of  death.  If  they  in  part,  operating  concurrently 
a  diwa^p.  prodiiowl  that  result,  keld  error. 
— Saiywin  T.  Intematioual  Q.  H.  B.  Co.  (Tex. 
Civ.  App.)  6(18. 

Id  an  adSon  for  personal  Injuries,  on  an  iasoe 
as  to  th«  cause  of  death  of  injured  party,  held 
error  to  Hmit  jnry  to  a  consideration  of  the 
effect  of  a  diseaBe  after  the  injuries  only. — 
Ellyeon  t.  Intranational  &,  Q.  H.  R.  Co.  (Tex. 
CSt.  Axv.)  868. 

To  attrRinte  destli  to  two  or  more  aubnrrent 
causes,  each  mnst  be  a  wominent  efficient  cause; 
for,  if  one  of  the  alleged  caus«i  operates  slig-btly 
with  another,  which  is  the  prominent  efflciont 
cause,  then  the  proximate  cause  of  death  should 
be  traced  to  the  latter,— Ellyson  t.  International 
ft  a  N.  R.  Co.  (Tex.  Gir.  App.)  SOS. 

DEBTOR  AND  CREDITOR. 

Am  "Auignments  tot  Benefit  of  Creditors"; 
*3aiiknipte7";  "Frandalent  OonTeyancoa." 

DECEDENTS. 

Sstates,  see  "Descent  and  XHstrilnrtlmi'';  "Blx- 
ecuton  and  Admhiistnton.*' 


Sea  "Fravd." 


DECEIT. 


DECLARATIONS. 

As  erldence  in  <^II  acttona,  ne  "nrUeBGe,** 
i  B. 

As  eTldence  In  criminal  prosecutions,  tee  "Ciim- 

inal  Law,"  {  9. 
Dying  declarations,  see  "Homicida^"  |  8. 

DECREE. 

In  equity,  aae  "Bquity,"  <  2. 

OEDiCATION. 

i  1.   Naton  «md  reqnlsitea. 

A  city  AWd  to  have  acquired  title  to  land 
dedicated  for  a  public  martlet,  so  as  to  be  able 
to  maintain  a  salt  for  trespass  to  tiy  title. — 
Hoffron  t.  City  of  GalTestoa  (Tex.  CIt.  App.) 
370. 

DEEDS. 

Acknowledgment  of  execution,  see  *'Acknowl- 

edfimeiit.' 

Admissions  by  grantor,  see  "Bvidence,"  fi  4. 
Distinguished  from  wills,  see  "Wills,"  8  2. 
In  fraud  of  creditors,  see  "Fraudulent  Con- 
Teyances." 

Of  separate  property  of  married  women,  see 

"Husband  and  Wife."  I  2. 
Of  trust,  see  ''Mortgages." 
Parol  or  extrinsic  evidence,  see  "Brldence,** 

S  S. 

Reformation,    see    "Reformatloa    Di  lustru- 

nicnts." 

Tax  deeds,  see  "Taxation,"  S  6. 

Deeds  by  or  to  particular  ckuaea  of  jmrtfefc 
See  "Guardian  and  Ward."  §  3;  "Husband  and 

Wife."  S  1;  "Infants."  §  1. 
Married  women,  aee  "Huvlmnd  and  Wife,"  i  2. 


I  1.    R«««l8ftM  sad  T^Mltr* 

Evidence  Aefd  to  show  deiirecy  of  a 
FotA  t.  Boone  (Tex.  CIt.  App.)  353. 

ft  E.   OoBvtmetloa  mad.  opentioa. 

A  deed  In  trust  held  to  convey  tbe  equitable 
fee  in  laud  to  the  benefidary. — Ball  Wool- 
folk  (Mo.  Sup.)  410. 

Deed  construed,  and  keld,  that  a  clause  there- 
in reserving  the  right  in  the  graatora  to  f?1: 
tbe  land  tn  other  persons  was  Toidv~-HaiBf1ton 
V.  Jones  (THex.  Civ.  App.)  564. 

I  3.    Pleadlns  and  eridenoe. 

In  trespass  to  try  title,  evidence  held  insnlB- 
cient  to  show  that  a  deed  throngh  which  de- 
fendant claimed  bad  ever  bem  delivered  viith 
intent  to  pass  titlcL— King  r.  Hill  CTex.  Gw, 
App.)  560. 

DEFAMATION. 

See  "Libel  and  Slander." 


"Mb- 


DELEGATION. 

Of  authority  of  muaicipal  oocporatlott, 

nicipal  Corporattona,'*  |  Z. 
Of  police  power  of  state.  K*  "Munic^al  Co^ 

porationa,"  S  6. 

DELEGATION  OF  POWER. 

Of  railaokt  domain,  sea  "Emlnaat  Domain" 

DELIVERY. 

Of  deed,  aee  "Deeda,"  {  1. 

Of  goods  aold.  «eo  "Sales,"  fi|  1.  & 

DEMAND. 

Before  action,  see  "Limitation  of  ActiOB^**  |  L 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  & 
To  evidence,  aee  "Trial,"  8  3. 

DENIALS. 

In  pleading,  see  "Pleading,"  |  % 

DEPOSITIONS. 

See  "Witness  es." 

T'mler  Shannon's  CoAe,  I  S626,  where  plahi- 
tiS  took  the  depoRition  of  a  witness  residing  in 
the  county,  and  defendant  subiNPoaed  the  wit- 
ness, plaintiff  was  entitled  to  read  the  depofl- 
tion  or  not,  subject  to  defendant's  right  to. ex- 
amine the  witness  as  plaintilTs  witness  as  to 
all  matters.— SheiTDd  ft  Co.  T.  Hughes  (Teno.) 
717. 

DEPOSITS. 

In  bank,  aeo  "Baaka  and  Banking**  |  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy";  "Dower";  "Executors  and  Ad- 
ministrators"; "Wills." 

Inberitsuce  by.  froo:,  or  throng  bastards,  see 
"Bastards,"  §  1. 

ft  1. '  Bickts  amd  UabUitioa  mt  keirs  mmi 
diatiiliatoea. 

Where  after  ezpirattou  of  the  dx  mootht 

mentioned  In  Ky.  St.  189!),  S  2087,  one  beconi>s 
a  pnrchaBer  in  good  faith  and  for  valne,  noth- 
ing bnt  B  valid  lis  pendras  can  affect  the  lasd 
as  a  lien.— Kelley  r.  Culver's  Adm'r  (KyJ  2T:i. 
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Ky.  St.  1899,  |  2087,  A«Id  not  to  cr«ate  lis 
pendens  Ilea  on  lands  descended  or  devised,  for 
payment  ot  ancestor's  debts  for  longer  period 
than  aiz  months  after  time  for  commeuciug 
setUmeat  nit— KeOey  Cnlver's  Adm'r  (Ky.) 
272. 

Creditor*  oC  an  eetat^  made  partJea  to  settle- 
ment Bait  under  K7.  St  1^,  1  2087.  held 
barred  by  lacbes  from  subjecting  laud  sold  to 
bona  fide  pnrchaser  to  payment  of  their  claim*. 
-Kelley  v.  CnlTer's  Adm'r  (Ity.)  272. 

A  petition  by  an  heir  to  recover  Und  held  not 
to  show  that  the  beira  bad  no  interest  in  the 
estate.—Baker  v.  Hamblen  (Tex.  Civ.  App.) 
362. 

Heir  held  wartanted  in  bringing  suit  to  re- 
cover land  of  an  estate  iu  dauger  of  loss  by  ad- 
verse poaseasloB.— Baku  v.  IXamblea  (X«x.  Civ. 
App.)  302. 

DESCWPTWft 

Of  ^npertr  d«vieed  or  beqaeathedt  m*  "WUlat" 

Of  property  insnred,  see  "Insnrance,"  |  4. 

Of  prttpMty  mortgaftd.  m»  "GhatjM  Uoolca- 


Sea  "lUvleviB.'' 


See 


DETmUE 


DEVISES. 


OIUTORY  PLEAS. 

Sea  'TleadhiK."  |  2. 

DtSABItimS. 

Contribntory  negliKeQce  of  perwma  imder  dli- 

ability,  see  "Negligence,"  £2. 
fiflect  on  linifeatien,  aaa  ''linittdan  of  A«- 

tions,"  t  1. 
Of  attarura.  ■••  "Attanwr  and  OUMt,"  i  i. 

DISBARWEMT. 

Of  attorney,  aee  "Attorney  and  OUent,**  |  1. 

DrSCHARGE: 

From  indehtedDBBB,  aea  "Anord  and  Satisfac- 
tion"; "Payment." 
From  liability  as  wwty,  tea  "Ftlnefpal  and 

Surety,"  I  1. 

DISCOVEHY. 

I  1.   Under  statntfiry  prarlsloBs. 

Under  Kev.  St.  1U99.  §1  89S3,  8984.  898S, 
showing  an  apitlicatioa  o£  Che  attxnnay  genei-al 
for  an  order  for  the  attendance  ot  nonresident 

witnesses  in  proceedings  under  the  law  against 
trusts,  held  not  sufficient  to  require  the  Issuance 
of  the  order.— State  ex  Inf.  Crow  v.  Oontinental 
Tobacco  Co.  (Uo.  Sup.)  T87. 

DtSCRETKW  OF  COURT. 


Dismissal  of  cause  removed  from  steta  court, 
aee  "Removal  ot  Causes,"  |  2. 

DISQUALIFICATION. 

Of  judge,  see  "Jadges,"  }  8. 

DISSOLUTION. 

Of  partnership,  see  "Partnership,"  f  1. 
Ot  school  districts,  sea  "Schoola  and  School 
Districts,"  1 1. 

DISTRESS. 

For  wot,  sea  "Landlood  and  TenaD^"  (  2. 

DtSTRtBtiTION. 

Of  estate  ef  tfecedent,  see  "Descent  and  Dta- 

tribution." 

Of  proceeds  of  foreclosnre,  see  "Mortgages^" 


DITCHES. 


See  "Draina.** 


DIVERSE  CmZENSHIP, 

QtowaS  of  Jnrisdictlon  ot  United  States  courts 
aea  "BuniiTal  ot  GaoMB,"  |  1. 

DtVIDEMDS. 

On  corporate  stodt,  sea  "CkwporatioDS,*'  S  1< 

DIVORCE 

I  1.  IkafnuMn. 

Connii-ance  oC  a  huafcand  at  an  act  of  adol- 

tery  of  bis  wife  will  not  bar  his  obtaining  a  di< 
vorce  for  a  stibsequent  act  of  adultery.— Viertel 
V.  Tiertel  (Mo.  App.)  187. 

fl  2L   JnuAmddmiiam,  pgnafiaMngs^  mA  m- 
Uaf> 

l%at  a  decree  dismiaBiag  a  suit  Eor  divorce 

for  adultery  shall  not  be  a  bar  to  later  suit  for 
a  prior  act;  it  must  be  shown  such  act  was  not 
known  o£  when  the  first  suit  was  brought— 
Viertel  v.  Viertel  (Mo.  App.)  187. 

I  a,    AXiBftoay,  «ll«wMOM,  mtkA  dispM^ 
tloA  M  pToperty. 

Alimony  for  attorney's  fees  may  be  allowed  on 
appeali  thoagh  the  appeal  la  nnsuoosaafaL— Tier- 
tel V.  Viertel  (Ue.  App^  187. 

i  4*   Opentttan  anA  effeot  of  dlTorea, 
«vd  vlsfhta  of  dlvoroed  persona. 

Foreign  decree  of  divorce,  awarding  custodv 
ot  infant  child,  held  res  judicata  as  to 
questions  as  to  fitness  of  partlea  and  bMt  in- 
terests ot  child  exieUiig  prior  to  decree. — Wilson 
V.  BUiott  a'ex.  Civ.  AwO  3fS. 

DOCUMENTS. 

■  Ab  evidence  In  civil  actions,  see  "Evidence," 
8  7. 

I  As  evidence  in  criminal  prosecntioua,  see  "Gilm- 


Bevivw  in  ciril  actions,  see 
ror,"  I  12. 


'Appeal  and  Br- 


DISCRIMINATION. 

By  carriw%  ass  '*Carrf«^^"  fi  L 

DtSMfSSAL  AND  NONSUIT. 

Dlamissal  of  appeal  or  writ  of  error,  aoe 
peal  and  Brror,"  |  11. 


See  "Gifts." 


"Ap- 


DONATIONS. 
DOWER. 


See  "Curtesy." 

I  1.    Nature  and  requisites. 

Under  Kev.  St.  18S9.  fi  4535,  a  widow  Is  enti- 
tled to  dower,  though  there  may  bavp  been  no 
actual  posseissiou  o(  the  land  by  the  husband. — 
Bartlett  v.  Tiasle^y  (lAo.  B^P-)  143. 
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Where  ■,  deed  coDTeyins  land  Is  absolote  on  its 

(ace.  the  right  of  the  widow  of  the  grantee  to 
dower  caonot  be  defeated  by  parol  proof  tendiog 
to  establiab  a  trust  in  favor  of  the  grantor.— 
Bartlett  T.  Tinsle;  (Mo.  Sup.)  143. 

Under  Rev.  St.  1899,  8S  2933,  2935,  2936. 
widow  held  entitled  to  dower  in  land  purchased 
by  deceased  husband  subject  to  trust  deeds; 
the  deeds  b«iig  paid  off  after  ber  death.— 
Casteel  t.  Potter  (Mo.  Sup.)  097. 

S  2.   iMohoate  Intercat. 

Ber.  St.  1889.  I  8839,  Held  not  to  estop  a 
widow  from  claiming  dower  in  land  conveyed 
by  her  husband  alone,  especially  in  view  of  sec- 
tion 4525.— Bartlett  t.  Tfnsley  (Mo.  Sop.)  143. 

Evidence  held  to  show  that  plaintiff  had  vol- 
untarily abandoned  her  htiflhnud  and  contracted 
an  adulterous  marriage,  and  that  she  was  there- 
fore barred  from  dower  in  her  first  hosbaud's 
esute,  under  Rev.  St  1889,  1  4D^^Wil«m 
T.  Craig  (Mo.  Sup.)  419. 

DRAFT. 

See  "Bills  and  Notes." 

DRAINS. 

f  1.    EatabUshmuit  and  aiaiMtenaaee. 

An  objection  to  the  competency  of  a  commis- 
sioner appointed  to  lay  out  a  drainage  district 
may  be  raised  for  the  first  time  on  appeal. — 
King's  Lake  Drainafe  &  Leroe  DIst.  t.  Jamison 
(Mo.  Sup.)  679. 

Rev.  St.  1S99,  f  8331,  relating  to  appeals  in 
drainage  proceedings,  does  not  provide  for  a 
direct  appeal  from  the  county  court  to  the  Su- 
preme Court,  but  for  an  appeal  according  to 
the  provisions  in  Rev.  St.  18m,  S§  3318,  3434.— 
King's  Lake  Drainage  &  Levee  Dist.  t.  Jami- 
son (Mo.  Sup.)  679. 

Rev.  St.  1899,  6  8331,  held  to  authorize  an  ap- 
peal of  ail  issues  tried  in  the  county  court  on 
exceptions  to  the  report  of  commissioners  ap- 

E)inted  to  lay  oat  a  drainage  district.- King's 
ake  Drainage  &  Lerae  Dtst  t.  Jamison  (Mc 
Sup.)  679. 

Though  two  of  the  three  commissioners  ap- 
pointed to. lay  out  a  new  drainage  district  are 
competent  to  act.  their  action  will  be  void  if 
the  third  one  is  incompetent. — King's  Lake 
Drainage  &  Levee  Dist.  v.  Jamison  (Mo.  Sup.) 
679. 

Under  Acts  1893,  p.  189,  i  5,  held,  that  a  per- 
son whose  wife  owns  land  affected  by  the  erec- 
tion of  a  drainage  district  is  not  competent  to 
act  aa  a  commissioner.— King's  Lake  Drainage 
it  Levee  Dist  T.  Jamison  (Mo.  Sap.)  679. 

DUE  PROCESS  OF  LAW. 

B«e  "Gonstitotional  Law,"  I  4. 

DUPLICITY. 

In  indictment,  set  "Indictment  and  Informa- 
tion," I  3. 

DYING  DECLARATIONS. 

See  '■Homicide,'*  |  8. 

EASEMENTS. 

See  "Dedication";  "HIghwaTB." 

EJECTION. 

Of  paaeenger,  aee  "Carriers,"  |  & 


EJECTMENT. 

See  "Trespass  to  Try  Titfe." 

S  1.  Bixht  of  MtloB  and  defemsea. 

One  having  a  lien  on  land  for  the  pardtase 
money  may  sue  for  tlie  possession  thereof, 
though  be  has  conv^ed  it  to  a  third  peracm.— 
Miller  t.  Farmers*  Bank  (Ky.)  218L 

S  2.    Arlml*  Jmdcaseat,   anfareaaMmt  af 
JwdsMBBt,  and  rerlaw. 

Discharge  of  receiver  in  ejectment  held  to  pre- 
clude renew  of  legality  of  bis  sale  of  proper- 
ty, and  to  prevent  ordering  restitotioD  to  de- 
fendant after  rererssl  of  plaintiff's  jndsmeat.— 
Colbem  t.  Ynntis  (Mo.  Sap.)  653. 

Illegality  in  sale  of  property  by  receiver  in 
ejectment  hrld  waived  oy  defendant,  so  as  tu 
preclude  subsequent  restJtatiou.  —  Colbem  v. 
Yantis  (Mo.  Sup.)  653. 

Defendant  In  ejectment  held  not  liable  bir 
rents  after  taking  possession  by  receiver,  and 
hence  entitled  to  recover  them  on  reversins 
plaintiff's  judgment. — Colbem  v.  Tantis  iM<«. 
Sup.)  653. 

Defendant  in  ejectmMit.  on  reversing  plain- 
tiff's judgment,  Md  entitled  to  recover  pro- 
ceeds representing  equity  of  redemption  in  iud 
hi  snit— Colbem  t.  Yantis  (Mo.  Sup.)  653. 

Defendant  in  ejectment,  entitled,  on  revers- 
ing plaintiff's  jadirment.  to  recover  certaio  mon- 
eys paid  thereunder,  held  entitled  to  snmmarv 
relief.— Colbem  v.  Yantis  (Mo.  Snp.)  653. 

Restitution  to  ejectment  defendant  of  prop- 
erty gold  to  third  person  prior  to  reversal  of 
plaintiff's  judgment  held  Impn^»er,  where  pur- 
chaser was  not  a  party. — Colbem  t.  Yantis  iMo. 

Sup.)  653. 

Restitution  to  ejectment  defendant  of  proper- 
ty sold  under  paramoant  deed  of  trust  befon.' 
reversal  of  nlaintiETs  judKment  httd  improper.- 
C>>Ib«ii  V.  Yantis  (Mo.  Sup.)  653. 

I  a.    Dammcest  mena  proflt*,  iKpran- 
■tests,  mnd  taxes. 

Defendants  in  ejectment,  having  no  notice  of 
plaintiff's  title  until  the  action  was  bmupht. 
held  only  chargeable  with  rents  and  profits  from 
the  date  of  the  suit.— Cowan  t.  Mneller  (Mn. 
Sup.)  600. 

Appointment  of  receiver  in  ejectment  held  tr- 
Foneous.— Colbem  t.  Yantis  (Mo.  Snp.)  053. 

ELECTION. 

Between  eonnts  In  Indktmait,  set  "Indict- 
ment and  Information,"  1  3. 

Between  testamentary  proTidona  and  other 
rights,  aee  "WfOM,"  f  6.  ' 

ELECTIONS. 

Local  option  election,  see  "Intoxicatfnc  Uq- 

aors,"  «  2. 

I  1.   Nominations    and    primary  elee- 
tlons. 

Equity  has  jurisdiction  to  restrain  by  injonc^ 
tion  the  chairman  of  the  state  Democratic  cen- 
tral committee  from  removing  a  county  Demo- 
cratic committee  and  appointing  a  new  one,  and 
to  restrain  such  state  central  committee  from  un- 
authorized conduct  in  attempting  to  prevent 
the  holding  of  a  primary  election  at  the  time  reg- 
ularly fixed  by  the  county  committee. — Neal  v. 
Young  (Ky.)  1082. 

The  action  of  the  chairman  of  the  state  cen- 
tral Democratic  committee  in  attempting  to  re- 
move county  committee  and  appoint  a  new  one 
was  void  for  lack  of  any  authority  on  his  part.— 
Neal  T.  Young  (Ky.)  1082. 

Where,  pursuant  to  a  prinuuy  electioo  called 
by  the  Democratic  committee  of  a  county,  can- 
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jidatea  had  been  elected  and  incnrrad  expenaes, 
■nd  ballots  pinted,  and  the  officer!  of  election 
appointed,  the  state  central  committee  had  no 
authority  to  forbid  the  holding  of  tlie  primarr.— 
Neal  T.  Young  (Ky.)  1082. 


ELECTRICITY. 

Electric  street  railroade,   aee  "Street  RaO- 
roada." 

Grants  of  rights  In  streets  to  electric  com- 
panies, see  "Mnnidpal  CorporationB,"  |  7. 


EMBEZZLEMENT. 

Duplicity  in  indictment  for,  see  "Indictment 

and  Information,"  i  3. 
Reception  of  evideQCe,  see  "CriminBl  Law,"  I 

1». 

In  a  prosecution  of  the  president  of  an  insoi- 
vent  corporation  for  embezzlement  in  the  dec- 
l^tlon  and  receipt  of.  dividends,  failure  to 
submit  the  fraudulent  action  of  defendant's  co- 
directors  in  declaring  and  paying  such  dividends 
was  error.— Taylor  v.  Commonwealth  (Ky.)  244, 

In  a  prosecution  for  embezzlement  In  declar- 
ing and  receiving  corporate  dividends,  "fraud- 
ulent conversion"  held  to  mean  the  intentional 
appropriation  of  the  coiporation's  property,  and 
"fraudulent  Intent"  the  mtent  to  efiectoate  anch 
appropriation.— Taylor  t.  Commonwealth  (Ky.) 
244. 

In  a  prosecution  of  the  president  of  an  insol- 
vent corporation  for  embezzlement  in  receiving 
dividends  paid  out  of  the  corporation's  assets, 
evidence  that  other  like  companies  bad  been  ac- 
customed to  pay  dividends  from  funds  of  the 
same  diaracter  /!«Id  admisrible.— 1^k>r  t.  Com- 
monwealth (Ky.)  244. 

In  a  prosecation  for  embezzlement  In  the  dec- 
laration and  receipt  of  corporate  dividends 
wrongfully  declared,  evidence  that  defendant 
and  his  co-directoi's  Iwlieved  such  declaration 
and  receipt  were  rightful  was  admissible.— Tay- 
lor V.  (Commonwealth  (Ky.)  244. 

In  a  prosecution  of  the  president  of  an  insol- 
vent corporation  for  embezzlement  in  receiving 
dividends,  evidence  of  other  dividends  declared 
and  the  condition  of  the  company  at  various 
dates  held  admissible  on  the  Issue  of  mottve.-^ 
Taylor  v.  Commonwealth  (Ky.)  244. 

Under  Ky.  St.  1^99,  |  m&,  an  Indictment 
against  the  president  of  a  corporation  for  em- 
bezzlement of  its  funds  held  sufficient. — Taylor 
T.  Commonwealth  (Ky.)  244. 

That  all  of  the  stockholders  of  an  insolvent 
corporation  voted  for  the  payment  of  dividends 
from  its  assets  held  no  defense  to  a  prosecu- 
tion against  the  president  for  embezzlement  of 
the  corporation'a  assets  In  receiving  such  divi- 
dends.—Taylor  V.  Commonwealth  (Ky.)  244. 

The  president  of  an  insolvent  corporation  held 
not  guilty  of  embezzlement  In  rectiving  divi- 
dends declared,  nnleaa  he  knew  that  there  waa 
no  fund  from  which  the  dividends  could  be  le- 

Sally  paid.  —  Taylor  v.  Commonwealth  (Ky.) 
44. 

Ky.  St  1899,  S8  548,  550,  held  not  to  pro- 
vide a  penalty  for  embezzlement  by  officer  of 
an  insolvent  corporation,  committed  by  the 
fraudulent  declaration  of  a  dividend,  prohibited 
by  section  1202.— Taylor  t.  Commonwealth 
{Kj.)  244. 

EMINENT  DOMAIN. 

Appeslability  of  Judgment  In  condemnation  pro- 
ceedings, see  "Appeal  and  Error,"  |  2. 

Public  improvements  by  municipalities,  see 
"Municipal  Corporations,"  {  6. 


poww. 

Railroad  corporation  of  sister  state,  complying 
with  the  act  of  March  13.  1889,  held  to  become 
domestic  corporation,  entitled  to  exercise  emi- 
nent domain  nnder  the  Gonstitntlon.— Russell  v. 
St.  Louis  Sontfawestem  Ry.  Co.  (Ark.)  726. 

Rev.  St.  18SD,  {  2614,  imposing  penalty  on 
railroad  biillng  to  keep  right  of  way  clear  of 
undergrowth  to  prevent  escape  of  fire,  held  not 
violative  of  the  clause  of  the  state  Constitution 
providing  that  private  property  sliall  not  be 
taken  for  private  nae.-^cFariand  t.  Missls- 
aippl  River  &  B.  T.  Br-  Ok  (Mo.  Stv.)  162. 

S  S.   Proeeedit^  to  tak«  property  and 
•■sou  oompenaatioK. 

Instruction  as  to  damages  in  eminent  domain 
proceedings  by  railroad  company  held  error,  and 
not  cured  by  another  instruction.— Russell  v.  St. 
Louis  SoDthwestem  Ry.  Go.  (Ark.)  725. 

Thoogh  part  only  of  defendants  In  a  condem- 
nation proceeding  appeal,  tbe  verdict  and  judg- 
ment as  to  all  is  set  aude  by  a  reverBal.—Iu  re 
West  Terrace  Park  Olo.  Sup.)  873;  Kansas 
aty  V.  Mulkey,  Id. 

On  a  second  trial  in  condemnation  procee<l- 
ings,  or  on  a  second  proceeding  after  repeal  of 
the  ordinance  authorizing  the  first,  the  verdict 
on  the  first  trial  cannot  be  mado  the  basis  Cor 
the  verdict  on  the  second  trial.— In  re  West 
Terrace  Park  (Mo.  Sup^)  978;  Kansas  City  v. 
Mulkey.  Id. 

Shannon's  Code.  fiS  4834,  4868,  4854,  6329, 
6336,  held  to  authorize  the  Supreme  Court  to 
grant  a  writ  of  certiorari  to  review  a  proceed- 
ing to  condemn  land  for  a  railroad  right  of  way, 
in  the  absence  of  any  other  adeqoate  remedy.— 
Tennessee  Gent.  R.  Go.  t.  (Campbell  (Tenu.) 


I  3.    Beuediea  of  owaeni  of  property. 

In  an  action  for  damages  by  defendant's  con- 
structing its  tracks  along  the  street  in  front 
of  jplaintifTs  homestead,  held,  that  the  courf  b 
action  in  submitting  only  the  issue  of  damage 
to  property  as  a  home  was  proper.— Eastern 
Texas  R.  Co.  v.  Scurlock  (Tex.  Civ.  Appw)  366. 

EMPLOYES. 

See  "Master  and  Servant" 


ENCROACHMENT. 

On  highways,  see  "Highways."  |  2. 


ENTRY,  WRIT  OF. 

See  "Ejectment.* 


EQUITABLE  CONVERSION. 

Sea  "Conversion." 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  1 1. 

EQUITABLE  SET-OFF. 

See  "Set-Off  and  Goantercaalm." 


EQUITY. 

Equitable  conversion,  see  "Conversion.' 
Equitable  estoppel,  see  "Estoppel,"  S  1- 
Equitable  set-off,  see  "Set-Off  and  Counter- 
claim." 

'  Legal  or  equitably  action,  see  "Actions,"  i  1. 
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Airlleiilar  mbfecto  ttfeqwUahU  jnrlwHcMon  mnd 
equitable  remedies. 

See  "Fraudulent  Conveyances";  "Injuiiction"; 
"Interpleader";  "Nuisance,"  {  2;  "Partition," 
I  1;  -yuieting  Title";  "Receivers";  "Itelor- 
niation  of  Instrumeats" ;  "Specific  Perform- 
ance";  "Trusts." 

Relief  against  jndgmenU  Ke  "Jndgment,**  I  3. 

%   1.  PleadlaK. 

Where  a  bill  seeks  to  set  aside  a  Judgment 
openiQi;  a  highway,  and  also  asks  damaj^es 
against  road  overseera,  there  Is  an  irapmper 
joinder  of  matters  of  equitable  jurisdiction  with 
those  cofmixable  at  law.— Searcy  v.  Clay  Qoua- 
ty  (Mo.  Sup.)  657. 

i  X.   DeorM  and  enforcsenMvt  tkerMf. 

Belief  granted  must  be  founded  on  and  con- 
sistent with  allegations  of  the  bill,  and  not  bq^ 
as  may  be  proven  at  tbe  trial.— Schneider  T. 
Fattm  (Uo.  Su».)  165. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Brrot^';  "Criminal  Law,"  II 
25-22. 

ESTABLISHMENT. 

Of  boundarici,  see  "Bmnidaries,"  |  1. 

Of  drains,  see  "Drains,"  $  1. 

Of  hik^ways,  see  "Jdishwaya,"  }  L 

Of  wS.  SM  "Willa."  I  3. 

ESTATES. 

See  "Curtesy";  "Dower";  "Life  Estates.** 
Created  by  deed,  see  "Deeds,"  §  2. 
Created  by  will,  see  "Wills,'"  {  4. 
Dewdt-nts    estates,  see  "Descent  and  IWstri- 

biition";  "Executors  and  AdminL^trators." 
EstaCtiS  for  years,  sec  "Landlord  and  Tenant." 
Bestrictions  on  creation  of  fatnre  estate^  see 

"Perpetuities." 
Tnisti,  see  "Trusts,'*  1  2l 

ESTOPPEL 

By  judgment,  see  "Judgment,"  ffl  5,  6. 
To  nlle(;e  error,  see  "Appeal  and  Error,"  |  14. 
To  cliiim  dower,  see  "Dow^"  |  2. 
To  claim  homestead,  see  "Homestead,"  I  2. 
To  question  memberHi^  hi  fraitemal  order,  ase 
"Insurance." 

I  1.   EqnMabla  Mtoppel. 

Failure  to  plead  an  estoppel  may  be  waived 
by  proceeding  with  the  trial  without  objecticm. 
— McDonuell  v.  De  Soto  Sav.  &  Bldg.  Ass'n 
(Mo.  Sup.)  438. 

Where  buyer  of  goods  told  seller  that  certain 
creditor  would  not  push  his  claim  against  buy- 
er, but  seller  did  not  verify  statement  until  af- 
tpr  tho  sale,  the  creditor  held  not  eatopped  from 
claiming  title  to  good»  receivtxl  from  the  buy- 
er,—Hos^ncranB  V.  Swofford  Bros.  Dry  Goods 
Co.  (ilo.  Sup.)  445. 

I'laintiffs  held  estopped  to  allege  that  plain- 
tiffs and  defonduut  were  not  adversary  parties 
in  a  prior  suit,  and  that  theivfore  a  jmliriuL^'nt 
rendered  thr'reiii  wns  not  res  judicata. — Fioiie  v. 
KircliofC  (Mo.  Snp.)  608. 

An  equitable  estoppel  is  not  available,  unless 
pleaded. — Genrge  B.  Loving  Go.  T.  Hesperian 
Cattle  Co.  (Mo.  Snp.)  1005. 

.\u  estoppel  must  be  pleaded. — Bead  t.  Citi- 
zens' St.  a.  Co.  (Tenn.)  lOOG. 

Cnndnct  which  does  not  mislead  A«M  uot  to 
work  an  fstoppel.— Roach  t.  Springer  (Tex. 
Ctv.  App.)  033. 


EVIDENCE. 

See  "Depositions^;  "Diseorerj";  •'WltBeaM'* 
Applicability  of  instmettoDa  to  eridmce,  aaa 

"Trial,"  |  7. 

Assignment  of  error  as  to  admission  of,  see 

"Appeal  and  Error,"  I  &. 
Harmless  error  in  admission  or  exclusion  of,  see 

"Api>eal  and  Error,"  S  17;  "Criminal  Law," 

I  2( :  "Homicide,"  g  8. 
Necessity  of  motion  for  new  trial  for  pnrpose 

of  review  of,  see  "Appeal  and  Error,"  5  O- 
Presentation  of  objections  to,  for  purpose  of 

review,  see  "Appeal  and  Error,"  |  4. 
Presumptions  aa  to  JnriadictMio  af  courts,  see 

"Courts,"  (  1. 
Receiition  at  trial,  see  "Criminal  Law,"  |  19; 

"Homidde,"  I  8;  "Trial,"  8  1- 
Review  of,  as  dependent  on  presentation  of 

Question  by  record,  see  "Amteal  and  E<rror," 

\  8;  "Criminal  Law,"  |  2«. 
Beview  on  appeal  or  writ  of  error,  see  "Appeal 

and  Ertory  8  1«. 
Tax  deeds  as  evidence,  see  '"Taxation,"  f  6. 
Weight  of,  as  question  for  jiiry,  see  "Crinrinal 

Law."  S  16. 

Am  ta  parCfcuter/octs  «r  issMcs. 
See  "Aduptiaa":  "DanngeB,"  I  4;  "SVaadalent 

Canvtjancet,"  8  3;  "Usury,"  %  1. 
Adaptiea   of   local   optioa,  see  "Intozleatiaa 

liqaers.'*  6  2. 
Aseacy  of  broker,  see  "Biokavs,"  |  1. 
AaCtiority  eC  agent,  ses  "PHodpal  aad  Acent," 

§  2. 

Glassificatioa  and  appraisement  of  pal^  lands 
beCors  salei,  see  "FSiblic  Lands,"  fi  Z. 

Deliver  of  deed,  see  "Deeds."  {  X. 

Elfitabltshaoent  of  trust,  sea  "Trusts,"  |  1. 

Stpaxatc  property  of  nucritd  woman,  asa  "Ubs- 
band  and  Wife,"  |  2. 

Validity  of  deed,  see  "Deote^"  I  8. 

in  flcclow  hy  ar  opeNntf^rNoHliir  iHamm  ti 

See  "Ciirrien)."  H  2-4  6,  T;  "Maatar  and 
Serrmnt."  I  8;  "Municipal  Corporatiaas,"  | 
8:   "Railroads,"  »  T,  »;  "Street  Bailraads," 

«  2. 

Tek>gra^h  oompsniw,  see  "Telegraphs  aad  Tel- 

ephoDes,"  |  1, 
Trustees,  see  'Trusta,"  %  4. 
Trustees  In  bankroptej.  see  "BaDkmptert"  i  L 

In  parMcuIor  oMI  aetiOM  or  proseedlaffs^ 

See  "Ubcl  and  Slander,"  |  3;  "Malkious  Pros- 
ecution." 8  2;  "Nuiaance,"  81:  •'Kefociua- 
tlon  of  Inatrouients,"  S  1;  '^Rei^TiD,"  i  I: 
"Specific  Perfonnaace,**  |  1;  "Trespass  to 
Tr£  Title,"  |  2;   'rrroTer  and  Conversion," 

For  breach  of  contract,  see  "Contracts,"  I  8. 

For  causiug  death,  see  "Death,"  S  1. 

For  civil  damages  for  sale  of  fiqooz^  see  "Intox- 
icating Liquors, "  8  8. 

For  delay  in  delivery  of  message,  see  "Tele- 
graphs and  Telephones,"  I  1. 

For  iajsrics  to  anlntals  canstd  by  <^Tation  of 
railroad,  see  "itailrosds,"  |  0. 

For  injuries  to  Kve  stack  la  transit,  saa  "Car- 
riers,^'  8  3. 

For  loss  of  goods  by  carrier,  see  "Carriers,"  |  i 
For  loss  of  passenger's  baggage,  see  "Carriers" 
8  7. 

For  personal  injuries,  see  "Carrier^"  |  4;  "Mas- 
ter and  Servant,"  §  ti;  "Municipal  Cwpon- 
tioos."  §  8;  "Bailroads,"  S  7;  "Street  Bail- 
roads,"  8  2. 

For  rent,  see  "Landlord  and  Tenant,"  8  2. 

For  wrongful  ejection  of  passenger,  see  "Car- 
riers," §  6. 

On  benefit  certificate,  see  "Insurance."  {  13. 
Ou  insuraace  p<Micy,  see  "Insurance,**  |  12. 
On  mTinirirnI  bouda,  see  "Municipal  Cocpora- 
tioDs,"  8 

Probate  proceedings,  see  "Wills,"  |  8. 
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To  mforc*  tnwt,  im  "Tmsto."  I  4. 
To  recover  IntereBt.  see  "Interent,"  I  1. 
Trial  of  right  to  property  levied  on,  soe  "At- 
tachment,  $  4;  "Execution,"  |  2. 

In  oriminal  proMOUtion*. 
See   "Criminal   Law,"   M  6-23;  "EmberasJe- 

ment";  "Gaming,"  J  1;  "Hooiicide,"  ig  3-6; 

"Larceny,"  S  1;   "Libel  and  Slander,^'  S  4; 

"Perjury.*'  I  2;   "Prize  lighting";  "Sedoc- 

Uou,"  g  1;  "TrespaM,"  3. 
For  obstruction  of  hi^way,  mo  "Highways," 

f  2. 

For  violation  of  liqnw  laws,  ne  *^nt«kattaig 
Liqoors,"  1  7. 

I  1.   JadiaUl  noUoe. 

In  an  action  agalnat  a  carrier  for  delay  !n  the 
carriage  of  cattle,  the  court  may  take  judicial 
notice  of  the  fact  that  the  live  stock  traffic  in- 
creases yearly.— Chinn  t.  OUcago  &  A.  By.  CJa 
(Mo.  App.)  373. 

The  court  may  take  judicial  notice  that  rice 
cannot  be  grown  to  maturity  without  water.— 
Barr  T.  OardifF  (Tex.  Civ.  App.)  341. 

I  S*   BeloTanor,  mAterlalltar*  e«m- 
petenoT  in.  |cener»L 

In  an  action  against  a  carrier  for  injuries, 
caused  by  miscocduct  of  conductor,  held,  that 
evidence  of  what  plaintiff  and  the  condQCbff 
said  on  the  trip  was  competent.— Memphis  St. 
Ry.  Co.  T.  Shaw  (Tenn.)  713. 

Certain  declarations  of  Injured  railroad  switch- 
man held  admissible  as  res  gestae.— AD8soari,K. 
ft  T.  Ry.  Co.  of  Texas  v.  Schilling  (Tex,  Civ. 
App.)  U. 

In  an  action  for  damages  by  defendant's  con- 
structing tracks  along  the  street  in  front  of 
plalntifrs  property,  testimony  as  to  what  plain- 
tiff would  take  for  his  property  keld  property 
excluded.— Eastern  Texas  K.  Co.  t.  Scnrlock 
(Tex.  Civ.  App.)  396. 

Certain  testimony  keld  res  eestOJ.— Qresbam 
T.  Harconrt  (Tex.  Civ.  App.)  808. 

In  actiw  for  partnership  accounting,  con- 
tract whereby  defendant  sold  third  person  half 
interest  in  the  property  held  not  admissible  on 
question  of  the  value  of  the  property  when  sale 
was  made.— Oresbam  r.  Harcourt  (Tex.  OIt. 
App.)  808. 

On  issue  whether  conveyance  was  in  fraad  of 
creditors,  certain  testimony  Md  improperly  ex- 
cluded.—Moore  v.  Robinson  (Tex,  Civ.  App.) 
890. 

Certain  statraaeut  by  passenger,  ejected  from 
train,  held  not  res  gesta.— Missouri.  K.  &  T.  By. 
Co-  of  Texas  v.  Tarwater  (Tex.  Civ.  App.) 

937. 

f  3.    BMt  amd  ssooaAavy  evidame*. 

In  an  action  by  a  railway  company  to  recover 
excessive  tolls  paid  to  a  bridge  company,  way- 
bills and  transfer  slips,  stwwtns  the  amount  of 
frei^t  transported  over  the  bridge,  held  not  ob- 
jectionable ai»  secondary  evideiice. — I.<ouisville 
Bridge  Co.  V.  LouUville  &  N.  R.  Co.  (Ky.)  285; 
Pittsburg,  C,  C.  A  Bt  L.  By.  Go.  v.  Same,  Id. 

The  record  of  a  corporation  Aeld  the  best  evi- 
dence as  to  the  date  when  bonds  were  deliver- 
ed to  it  in  jiaymi-nt  of  stock. — Louisville  &  N. 
B.  Co.  V.  llart  County  (KV.)  288;  Hart  Connt? 
V.  I.Auisvillo  &  N.  R.  Co.,  Id. 

I  4.  AdmiBsions. 

In  replevin  for  a  piano  sold  defendant  by 

KlaintiS's  agent,  who  took  a  note  payable  to 
imself  and  appropn«ted  the  proceeds,  on  an 
issne  as  to  a  custom  of  aKcuts  so  to  deal,  cer- 
tain evidence  held  properly  Admitted. — 1>.  H. 
Baldwin  &  Co.  v.  Tucker  (Ky.)  196. 

In  an  actiou  by  a  real  estate  agent  for  com- 
mission-s,  couversation  between  jiiaintiff  and  a 
party  who  purchased  the  property,  had  subse- 
qnent  to  a  revocation  of  tbo  agency,  held  In- 


admissible.- (}eorge  B.  Lovfaig  Co.  v.  Hesperian 

CatUe  Co.  (Mo.  Sup.)  1096. 

Declarations  of  a  huKband  as  to  the  ownership 
of  cattle,  claimed  by  wife  as  her  separate  prop- 
erty, made  In  her  absence,  were  not  binding  on 
her.— Word  v.  Kennon  (Tex.  Civ.  App.)  3^ 

Proof  of  tender  by  reel  estate  broker  to  other 
brokers  of  their  share  of  commissions  held  not 
objectionable,  as  provlne  ofEer  of  compromise. — 
Blake  v.  Austin  (Tex.  CW.  App.)  571. 

To  warrant  admissions  of  declarations  of  the 
gTMitor,  made  after  the  sale,  tending  to  show 
ft  was  in  frand  of  creditors,  prima  facie  case 
to  defraud  must  first  he  established. — Moore  v. 
Robinson  (Tex.  Oiv.  App.)  890. 

On  issue  of  fraudulent  conv^ance,  certain 
conversation  betn'een  creditor  and  grantor  held 
admissible  over  objection  that  it  was  not  hind- 
inj;  on  erantee.— Moore  v.  Bobinson  (Tex.  Civ. 
App.)  890. 

In  actiou  on  Sre  policy,  proof  held  to  suffi- 
ciently establish  a  conspiracy  to  defraud  the 
company  to  warrant  the  admission  in  evidence 
of  the  acts  and  declaratlonB  of  the  conspirators. 
— McCarty  v.  Outford  Fire  Ina.  Co.  (Tex.  Civ. 
App.)  934. 

In  actiou  on  fire  policy,  declarations  con- 
cnning  the  insurance,  made  by  the  woman  first 
seut  plaintiff  to  ofatatn  It.  held  admisrfble.— 
McCartx  r.  Hartftnrd  Fire  Ina.  Co.  (Tax.  Civ. 
App.)  SM. 

I  S.  Daelaimtloiu. 

In  trespass  to  try  title,  certain  declarations 
made  to  a  landowner  held  Inadmis^Ue.— Teni- 
ler  T.  Tyrrell  (Tex.  Civ.  App.)  67. 

Declaration  by  injured  railroad  switchman 
fteld  not  self-terving.— Miasouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Schilling  (Tex.  Civ.  App.)  04. 

In  an  action  of  trespass  to  try  title,  certain 
evidence  held  admissible  to  show  the  death  of 
plaintiff's  remote  grantor,  as  •  prrdtcate  for  the 
introduction  of  a  deed  containing  a  declaration 
by  turn  aa  to  Ui  pedigne.— Wrea  v.  Howland 
(Tex,  CiT.  App.)  WHL^ 

In  trespass  to  try  title,  in  which  defendants 
denied  that  plaintiff's  remote  grantor  was  the 
son  of  the  original  patentee  ot  the  land,  the 
pleadings  in  a  snit  for  divorce  by  the  wife  of 
snch  original  patentee  in  wbicn  she  prayed 
for  the  custody  of  a  minor  child,  ^o  was  aft- 
erwards plainuff*8  remote  grantor,  were  admis- 
sible in  evidence.- Wren  v.  Howland  (Tex.  Civ. 
App.)  894. 

In  trespass  to  try  title,  where  It  was  in  Issue 
whether  plaintiff's  remote  grantor  was  the  son 
of  the  original  patentee  of  the  land,  a  deed 
wherein  anch  remote  ^antor  stated  that  he 
was  the  aon  of  the  original  patentee,  and  the 
only  heir  with  the  exception  of  his  mother,  was 
properly  admitted.— Wren  T,  Howland  (Tex. 
Civ.  App.)  894. 

In  trespass  to  try  title,  declarations  made  by 
the  mother  of  the  plaintiff's  remote  grantor  as 
to  his  pedigree  held  admissible. — Wren  v.  How- 
land (Tex.  Civ.  App.)  804. 

In  trespass  to  try  title,  certain  evidence  held 
admissible  as  tending  to  show  that  plaintiff's 
remote  grantor  wnf  the  son  and  heir  of  the 
original  patentee— Wren  v.  Howland  (Tex.  Civ. 
App.)  SM. 

In  trespass  to  try  title,  in  which  It  was  in 
Issne  whether  plaintifPa  remote  grantor  was 
the  son  of  the  original  patentee  of  the  land, 
the  Family  Bible  of  plaintiff's  remote  grantor. 
Identified  by  his  son,  was  admissible  to  show 
that  such  remote  grantor  was  the  son  of  the 
original  patentee.— Wren  t.  Howland  (Tex.  Civ. 
App.)  894. 

S  6.  Hearsar. 

Certain  testimony  held  not  inadmissible  as 
hearsay.— Missouri,  K.  &  T.  By.  Co.  of  Texas 
T.  SchilUng  (Tex.  Qt.  App.)  64. 
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Id  action  against  railroad  for  damages  to 
employe  bj  reason  of  incompetence  of  surgeon 
employed  in  the  company's  oospital,  a  newspa- 
per account  of  the  proceeding^  of  the  state 
board  of  medical  exaimnerB  heM  inadmissible.— 
Poling  T.  San  Antonio  &  A.  P.  By.  Co.  (Tex. 
Oir.  App.)  69. 

Gertain  testimony  held  not  hearsay.— f^reaham 
T.  Harcoart  (Tex.  Civ.  Add.)  808;  Moore  T. 
Robinson  (Tex.  Civ.  App.)  8»0. 

I  7.  Doonmentwy  eTidnae. 

In  a  suit  by  a  railway  company  to  recover  ex- 
cessive tolls  charged  by  a  bridge  company, 
tables  prepared  from  waybills  and  transfer  slips 
held  admissible  to  show  the  amount  of  freight 
transported  over  bridge. — LoiiiBville  Bridge  Co. 
V.  Louisville  &  N'.  R.  Co.  (Ky.)  285;  Pittsburg, 
O.,  C.  &  St  L.  Ry.  Co.  v.  Same,  Id. 

Under  Rev.  St.  1899,  {  3100,  a  volume  of 
ordinances  purporting  to  be  published  by  au- 
thority of  a  city  is  admissible  as  evidence  of  an 
ordinance  contained  therein. — Campbell  v.  St 
Louis  &  Suburban  Ry.  Co.  (Mo.  Sup.)  86. 

Under  Sp.  Acta  22d  Leg.  1891,  p.  58,  §8  164, 
172,  an  ordraance  of  the  city  of  DennLson, 
bound  in  an  original  ordinance  book  of  the 
city,  held  admissible,  without  proof  of  the  date 
of  its  enactment— MiBSoari,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Owens  (Tex.  Civ.  App.)  679. 

Where  certified  copies  of  the  record  in  a  pro- 
ceeding in  a  foreign  state  were  not  admissible 
In  eTioencet  because  the  conrt  in  which  such 
proceedings  were  had  was  without  jurisdiction, 
partial  contents  of  such  copies  were  not  ad- 
missible for  the  purpose  of  proving  statements 
therein  contained.— Wren  v.  Howiaod  (Tex.  Oiv. 
App.)  894. 

In  trespass  to  try  title,  certified  copies  €t  tiie 
record  in  proceedings  in  a  foreign  state  over 
which  the  court  in  which  the  proceedings  were 
had  bad  no  inrisdiction,  were  not  admissible 
in  evldoice.— Wf«ii  y.  Howland  (Tex.  Oir.  App.) 
8M. 

Where  a  power  of  attorney  with  reference  to 
the  sale  of  lauds  was  recorded  in  a  county  in 
which  none  of  the  land  was  ritoated,  a  copy 
of  the  record  filed  In  the  land  ofllce  did  not  be- 
come an  archire  of  that  office. — Wren  t.  How- 
land  (Tex.  Civ.  App.)  894. 

Under  the  express  provisions  of  Rev.  St 
1895,  art.  2306,  certified  copies  of  the  record  In 

Sroceedings  of  courts  of  this  state,  made  un- 
er  seal  of  the  custodian  of  such  record,  are 
admissible  Id  evidence.  —  Wren  v.  Howland 
(Tex.  Civ.  Aiv.)  894. 

}  8.    Parol  or  extrlnslo  eTidenee  affeot- 
inc  vrltincs. 

In  replevm  for  sawmill  machinery,  certain 
evidence  admitted  held  not  to  vary  the  terms  of 
note  given  for  imrchase  price.— lumsey  &  Bro. 
V.  Capshaw  (Ark.)  479. 

Under  Rev.  St.  1899,  §  4679.  the  signature  of 
a  person  not  charged  to  be  In  any  way  con- 
nected with  a  forgery  cannot  he  introduced  for 
comparison.— Cook  t.  Strother  (Mo.  App.)  175. 

In  a  prosecution  for  violating  local  option  law. 
parol  evidence  held  competent  to  explain  mis- 
take in  election  returns  as  to  name  of  precinct 
-Nelson  v.  State  (Tex.  Cr.  App.)  502. 

Evidence  that  a  grantor  in  a  deed  conveying 
land  did  not  intend  to  give  possession  of  the 
land  until  the  youngest  grantee  became  of  age 
held  inadmissible,— Ford  t.  Boone  CTex.  Civ. 
App.)  853. 

Where  the  record  of  a  deed  to  an  undivided 
interest  in  a  survey  of  land  was  defective  for 
failure  to  describe  the  land  as  it  was  described 
in  the  deed,  the  defect  could  not  be  cured  by 
paroL— Henning  T.  Wren  (Tex.  Civ.  App.)  90S. 

I  9.    Opinion  evldeuoe. 

A  persoD  held  not  competent  to  give  an  opin- 
ion as  to  the  speed  of  a  car,  liased  on  the  noise 


heard  at  a  distance  of  more  than  120  feet. — 
Campbell  v.  St.  Louis  &  Sabnrban  Ry.  Co.  (Mo. 
Sop.)  86. 

Witness  hdd  not  shown  to  be  properly  quali- 
fied as  expert  on  Question  of  testamentar7  ca- 
pacity.^].<orts  v.  Wash  (Ido.  Bap.)  95. 

In  action  against  railroad  for  damagea  to 
employ^  by  reason  of  the  incompetence  of  a  sur- 
geon employed  in  the  company's  hospital,  evi- 
dence that  a  witness  did  not  consider  the  sur- 
geon well  versed  in  the  science  of  medicine  heid 
immaterial.— Poling  v.  San  Antonio  &  A.  P.  Ry. 
Co.  (Tex.  Civ.  App.)  69. 

In  an  action  against  a  railroad  for  killing  a 
mule,  testimony  of  witness  that  the  place  was 
dangerous  hdd  Immroper.— Southern  Kansas  Ry. 
Co.  of  Texas  t.  Cooper  (Tex.  Clt.  App.)  328. 

The  statement  of  a  witness  that-s  raflwar 

company's  agent  saw  the  children  accompany- 
ing piamtiff  before  he  gave  them  the  tickets 
is  the  statement  of  a  fact.— International  A  G. 
N.  R.  Co.  V.  Anchonda  (Tex.  Civ.  App.)  857. 

In  an  action  for  injuries  by  being  stmck  by  a 
train,  a  rule  of  the  defendant  held  admiraible  to 
show  the  qualifications  of  an  alleged  expert  wit- 
ness, thoogh  it  was  not  claimed  that  the  train 
by  which  plaintiff  was  struck  violated  auch 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Owens 
(Tex.  Civ.  App.)  679. 

A  question  asked  an  expert  Md  not  ebjee- 
tionable  as  callinc  for  a  condnsioii.— lutenia- 
tional  &  0.  N.  a.  Co.  r.  OoUliu  (1^  CIt. 

App.)  814. 

Facts  held  sufficient  to  qualify  plaintiff  aa  an 
expert  to  testify  whether  a  defect  in  a  tirafce- 
staff  could  have  been  discovered  by  proper  in- 
spection.— Intemational  A  G.  N.  B.  Co.  t.  Cid- 
lins  O^eT.  Civ.  App.)  814^ 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Wscovetir,'' 

Of  person  accused  of  crime,  see  "Criminal  Iaw," 
I  4. 

Of  witnesses  In  general,  see  "Witnesaea,'*  |  2. 

EXCEPTIONS. 

NecMB^^for^  ^"^"^  ''^  nriew,  sea  "Appaal 

EXCEPTIONS,  BILL  OF. 

Neces^ty  for  purpose  of  review,  see  "Appeal 
and  Error,"  I  8;  "Crimhial  Law,"  S  26. 

I  I.    Settlement,  slcninc  and  flllnc. 

Mandamus  will  not  be  granted  to  compel  a 
trial  judge  to  certify  a  bill  of  exceptions,  which 
he  states  under  oath  does  not  contain  a  true 
record  of  the  trial. — State  v.  Maiden  fTun.) 

71U. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  |  8. 

EXCISE. 

tc  in  iui 
itoxicating  Uqaora." 

EXCLUSION. 

Of  witnesses,  see  "Trial."  |  L 

EXECUTION. 

Ses  "Attachment" ;  "Oamishment" 
Em^ttons,  see  "BTemprions";  "Homestead." 
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Of  Jadgments  of  Jnsticea  of  tbe  petce,  m  "Jus- 
tices of  the  Peace,"  {  1. 

I  1.    Iden,  leTT  or  azteBtt  aad  oaatody 

oC  property. 

Under  Rev.  St.  18U5,  arts.  2349,  2352,  a  levr 
under  execution  on  personal  property  held  not 
void  by  reason  of  irregularity.— Davi  t.  Jonea 
(Tex.  CSv.  App.)  68. 

Under  ReT.  St.  1895,  art  5311.  irregularity  in 
manner  of  levy  on  personal  proper^  under  ex- 
ecution against  debtor  held  w^ved.— ObtIb  t. 
Jones  (Tex.  CIt.  App.)  6S. 

I  2.   Clalmi  by  third  persoas. 

Evidence  held  not  to  show  that  Judgment  debt- 
or had  no  interest  in  certain  property  which  was 
subject  to  execution.— Dbtu  t.  Jonea  (Tex. 
CiT.  App.)  63. 

Under  Rev.  St  1895,  art  6807.  a  judgment  on 
bond  gireu'by  claimants  of  peraonal  property 
levied  on  under  execution  against  debtor  held 
warranted,  where  they  failed  to  establish  joint 
claim  made  by  them.— Daris  t.  Jones  (Tex.  Civ. 
App.)  63. 

I  3.  Sale. 

Defendants  In  actJon  to  quiet  title  held  not  to 
have  acquired  any  title  to  the  property  by  pur- 
cbase  on  execution,  and  therefore  not  to  be  in  a 
position  to  question  the  regularity  of  proceed- 
ings whereby  a  trustee  was  substituted  for  one 
named  in  a  deed  making  up  plaintiffa'  diain  of 
title.— Ball  ▼.  Woolfolk  (Mo.  Sup.)  4ia 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  IMstribution";  "Wills." 
Necessity  of  objectiona  to  notice  of  admlnistra- 

torV  aale,  for  purpose  of  review,  see  "Api>eal 

and  Brror,"  |  8. 
Testamentary  trustee*,  see  "Trusts." 

i  1.    AMata*  KpprAlsal«  and  IsTentory. 

Saylea'  Ann.  Civ.  St.  1897.  art  1973,  express- 
ly authorizes  filing  of  additional  inventory  by 
administrator,  embracing  property  not  oil^nal- 
ly  liated.— Texaa  Loan  Agency  t.  Dingee  (Tex. 
CiT.  App.)  866. 

I  8>   Colleatlom  ud  nuwasament  of 
tate. 

One  of  three  executors  faavlng  died,  the  two 
BurriTors  held  empowered  to  exercise  the  power 
of  sale  contained  in  the  will.— Bedford  t.  Bed- 
ford (Tenn.)  1017. 

Power  to  sell  real  estate  contained  in  will  Ac/ii 
Tested  In  the  executors.— Bedford  v.  Bedford 
(Tenn.)  1017. 

Will  held  to  authorise  sale  of  certain  real  es- 
tate-Bedford V.  Bedford  (Teun.)  1017. 

The  exercise  of  the  executors*  discretion  as  to 
the  necessity  or  propriety  of  a  nle  held  concin- 
Bive.  and  not  subject  to  review. — Bedford  t. 
Bedford  (Tenu.)  1017. 

i  S.    Allowances  to  bwIvIbc  wUb,  k«a* 
bamdt  or  oklIdr<e]i. 

Widow  htid  entitled  to  quarantine  in  mansion 
house  and  plantation  of  deceased,  including  land 
piirchased  by  him  subject  to  trust  deeds;  the 
deeds  being  paid  off  after  his  death.— Gasteel  v^ 

Potter  (Mo.  Sup.)  597. 

i  4.    Allowaaoe  and  paymeat  of  alalms. 

Cestui  que  trust  under  deed  of  trust  hdd  to 
have  lost  debt  and  lien  by  failing  to  file  claim 
during  admtidstration  of  grantiMr'a  estate,— Tex- 
as Loan  Agency  t,  INngee  (Tex.  CHt.  AppO  866. 

I  6.   Baloa  amd  oom-reyanoes  ud«r  order 
of  eonrt. 

Where  an  application  for  the  sale  of  land  to 
pay  testator's  debts  was  certified  to  the  cir- 
cuit court  on  disqualification  of  the  Judge  of 
the  court  of  common  pleas,  under  Rev.  St.  1899, 
1  1760^  neh  circuit  court  had  jurisdiction  to  or- 


der a  sale  of  the  property.— Heddia  t.  Kenney 

(Mo.  Sup.)  633. 

Where  land  was  devised  to  a  widow  subject 
to  debts,  a  declaration  of  law  that  the  widow's 
heira  were  estopped  to  deny  that  the  real  estate 
was  subject  to  sale  to  pay  testator's  debts  held 
proper.- Meddia  v.  Kraney  (Mo.  Sup.)  633. 

Where  an  heir  received  his  share  of  the  pro- 
ceeds of  the  sale  of  land  sold  by  the  executor 
to  pay  debts,  as  did  his  brothers  and  sisters, 
he  was  estopped  to  assert  title,  through  deeds 
from  bis  brothers  and  sisters,  against  the  title 
arising  from  tbe  executor'a  sale.- Meddis  v. 
Kenney  <Mo.  Sop.)  633. 

I  6.  Aettons. 

In  a  suit  to  establish  a  rejected  claim  against 
a  decedent's  estate,  the  district  court  has  juris- 
diction  to  detenntne  the  validity  of  a  trust  deed 
given  to  secure  It— Ryon  v.  George  (Tex.  Qv. 
App.)  48. 

In  a  suit  to  establish  a  rejected  claim  against 
a  decedent's  estate,  and  to  determine  the  valid- 
ity of  a  trust  deed  ^ven  to  secure  It  the  trus- 
tee is  not  a  necessary  party.— Ryon  T.  George 
CTex.  Civ.  App.)  48. 

f  T.    Aooovntlns  and  aottl^ont. 

In  view  of  Batts*  Ann.  Civ.  St.  art  8357  et 
seq.,  county  court  has  no  jurisdiction  to  de- 
termine amount  due  from  deceased  executor  or 
administrator  to  the  estate.— McClellan  v, 
Mangum  (Tex.  Civ.  App.)  840. 

I  8*    Torelsn  and  aaolllary  admlnistra* 
tien. 

An  executor  appointed  In  New  Hampshire 

and  domiciled  in  Kentucky  held  liable  to  ac- 
count in  the  courts  of  Keotucky  to  the  persons 
entitled  to  the  estate.- Hussey  v.  Sargent  (Ky.) 

EXEMPTIONS. 

See  ''Homestead.*' 

From  taxation,  see  "Taxation,"  S  2. 

i  1.  Protection    and    enforoenent  of 
rlKhts. 

Rev.  St.  1899,  I  3162,  relating  to  exemptions, 
and  section  4405.  relating  to  set-off  of  judg- 
ments, construed,  and  held,  that  a  judgment  for 
costs  in  favor  of  defendant  could  not  be  set 
off  against  a  S300  personal  injury  judgment  re- 
covered by  plaintiff,  who  was  the  head  of  a 
family,  had  no  other  property,  and  claimed  saoh 
Judgment  as  au  exemption.— Bowen  t.  City  of 
HoMen  (Mo.  App.)  686. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  9. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  12. 

EXTENSION. 

Of  time  toe  payment  >s  discharging  surety,  see 
"Principal  and  Surety."  }  L 

FACTORS. 

See  "Brokers";  "Principal  and  Agent.** 

FALSE  IMPRISONMENT. 

Bee  "UalieioM  Ptoaecotion.'* 

FALSE  PRETENSES. 

Rdenncy  of  evidence,  aee  "Criminal  Law,"  |  T. 

FALSE  SWEARING. 

See  "Perjury.*' 
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7B  SOUTHWESTERN  BEPOBTSB. 


FEES. 

Id  Interpleadsr  proceedings,  see  "Int^leadcr,' 
f  3. 

01  attorney,  see  "Attorney  and  CUenV  i  & 


Creation  by  deed,  see  "Deeds,"  I  2. 
  I."  8  4 


FEE  SIMPLE. 

ed,  see  "Deed 
Creation  by  will,  see  "Wills," 

FELLOW  SERVANTS. 

See  Haster  and  Servant."  fl  4. 

FIDUCIARY  RELATIONS. 

Adverse  poMession  by  venona  holding,  as*  **Ad- 
Terse  Possesaion,"  {  1. 

FILING. 

Chattel  mortgage,  see  "Chattel  Mortgagee,"  i  2. 
Indictment  or  presentment,  aee  "Indictment  and 

Information,    §  1. 
Statraneut  of  facts  for  purpose  of  review,  see 

"Appeal  and  Error,"  |  a 

FINAL  JUDGMENT. 

AK>ealabillty,  see  "Appeal,  and  Bmv,"  i  2. 

FINDINGS. 

Review  In  criminal  pnweeattona,  aee  *'Ortm- 
inal  I*w,"  I  27. 

fines; 

Act  March  3.  1897  (Acts  1897.  p.  47,  No.  37). 
amending  Sfind.  &  H.  Dig.  S  2321,  held  not  to 
give  authority  to  receive  a  mortgage  as  security 
for  a  fine  imposed  by  a  justice.— Hubbard  t. 
State  (Ark.)  ffiaT^ 

FIRES. 

Oansed  br  operation  of  rallnwd,  **Rail- 
ioad«"tlO. 

FORCIBLE  defilement. 

Bee  'fRapft** 

FORCIBLE  ENTRY  AND  DETAINER. 

i  1.    ClvU  UKbllity. 

Under  Code  I'rac.  §  134,  held,  that  a  writ  of 
forcible  entry,  issued  by  a  justice,  may  be  amend- 
ed to  allege  peaceable  possession  by  plaintiff; 
and  this,  after  traverse  and  appeal  to  the  cir- 
cuit court— Hoffman  t.  Mans  (Ky.)  219. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Lienfi."  S  2. 
Of  mortsape,  seo  "(Chattel  Mortgages,"  f  6; 
"Mortgages,"  «  6,  7. 

FOREIGN  ADMINISTRATION. 

See  **Ezeeutora  and  AdminiatratoTB,"  8  & 

FOREIGN  JUDGMENTS. 

Of  divorce  Ke  "Divorce,"  |  4. 

FORFEITURES. 

Of  dower,  see  "Dower,"  5  2. 

Of  homestead,  see  "Homestead,"  |  2b 


Of  famranee,  aee  ''Imorance,'*  H  6,  1& 

Of  mipaid  shares  of  stock,  aaa  "Cocporatjo—," 

FORGERY. 

An  indictment  tat  forgery  of  an  laatmnieDt 
%etd  insufficient  for  lack  of  certabi  bunuodo.— 
Wilson     State  (Tex.  Or.  Avp.)  OOi. 

An  indictmeut  for  forgery  held  InaatDdciit  tnr 
failing  to  sltow  that  instrument  forged  creat- 
ed any  obligation  on  the  peraoD  whose  name 
it  purported  to  bear.— WUson  t.  SCat»  <Tex,  Cr. 

Apr.)  504. 

Passing  of  a  forged  teacher's  certificate  irU 
an  offense,  under  Pen.  Code  1805,  arts.  540a, 
642.— Brooks  v.  State  (Tex.  Cr.  App.)  50T. 

FORMER  ADJUDICATION. 

See  "Judgment,"  88  6,  0. 

FORMER  JEOPARDY. 

Bar  to  proBecntion,  see  "Oriminal  Law,"  |  3. 
Plea  ofi  see  "CrimiQal  Law,"  8  Ck 

FORMS  OF  ACTION. 

See  "Action,"  8  1;   "Ejectment";  **Replevln"; 
"Tresvaas."  8  2;  "Trover  and  ConverdoD.** 

FORNICATION. 

See  "Seduction."  {  1. 

FRANCHISES. 

Grant  by  mnnicipality,  w«  **Uanldpft]  Ooapo- 
rationa."  |  S 

FRAUD. 

See  "Praudnlent  CSonveyaneea.** 

I  1.  DftoepttoB  ooustltiitimc  fM«4,  mmM 
UabUlty  therefor. 
In  an  action  by  a  real  estate  broker  to  re- 
cover damages  for  fraud  practiced  in  defeating 
a  commission,  held  immaterial  whether  a  certain 
verbal  agreoment  was  within  the  statute  of 
frauds.-Corder  t.  O'NeiU  (Mo.  Sup.)  764. 

i  B.  Aotiona. 

In  an  action  by  a  real  estate  broker  to  t*- 
cover  dnmatres  for  fraud  practiced  in  defeating 
n  comniisRlon,  held  necessary  to  allege  andprove 
the  brrnch  of  a  certain  verbal  contract. — Cordt-r 
V.  O'Neill  (Mo.  Sup.)  764. 

A  misleading  averment  In  an  action  by  a  n^t 

estate  broker  to  recover  dsmftgwi  for  fmiid 
prncticed  in  defeating  a  commission  Md  not  lo 
ftfToct  the  snbstrtntial  averments  of  the  petition. 
— Corder  V.  O'Neill  (Mo.  Snp.)  764. 

In  an  action  l>y  a  real  estate  l>raker  to  recover 
damflgos  for  frand  practiced  in  defeating  & 
commission,  heJd  necessary  to  allege  tfae  cpn- 
tract  of  empIoymeut.—Corder  t.  O'Neill  (Mo. 
Sup.)  7G4. 

A  petition  in  an  artion  by  a  real  estate  bro- 
ker agninnt  a  vendor  to  recover  damages  for 
fraud  practiced  in  defeating  a  comndaaon  Juli 

to  state  a  gnr>d  rnnse  of  action  for  fraud.— Cor 
der  T.  O'Neill  (Mo.  Sup.)  764. 

Facts  held  suffldeDt  to  submit  a  qnewtlon  at 
agency  to  the  Jnry.-^)wder  t.  O^Ncill  (Mo. 
Sup.J  7C4 

In  an  action  by  a  real  estate  broker  to  re- 
COT'er  damages  Use  fraud  practiced  bi  defeat- 
ing a  commission,  Aeld  error  to  instrnct  tlK  jmy 
to  assess  plaintiff's  damages  in  the  anoiint  of 
the  agreed  commiadon.— Corder  t*  O^NtU  (Ma. 
Sop^  76A, 
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In  an  wtlon  hj  m  real  estate  bittkiar  to  re- 
cover  damages  for  fraud  praetioed  in  defeat- 
ing a  corasiission,  held  error  to  make  a  certain 
verbal  contrnet  the  eole  basis  of  recovery. — 
Corder  v.  O'Neill  (Mo.  Sup.)  764. 

In  an  action  br  a  real  estate  broker  to  re- 
cover damages  for  frand  practiced  In  defeat- 
iDfE  a  commission,  ieUt  error  to  instnict  the 
jury  to  award  interest  as  part  of  the  damages. 
--Uorder  t.  O'M^  (Mo.  Sup.)'  764. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "BaukroptCT,"  I  L 

i  1.    Xmafmrs  mad.  tnaMtetlons  frnvalld. 

That  a  creditor  of  an  insolvent  might  retain 
notes  transferred  by  the  insolvent,  -who  received 
them  in  payment  for  goods  sold  to  binder  credit- 
ors, would  not  inure  to  the  beoefit  of  a  purchas- 
er of  the  goods  with  knowledge  of  the  fotent  to 
delay.— Kurtx  v.  Lewis  Voight  &  Sons  Co. 
(Mo.  Sup.)  3»6. 

'Where  an  insolvent  sold  goods  with  the  in- 
tention of  giving  the  notes  received  for  the  pnce 
to  his  brother  (or  a  debt,  and  hindering  other 
creditors,  the  nale  wn^t  invalid  as  to  a  purohnser 
with  knowledge. — Kurtz  v.  Lewis  Voight  & 
Sons  Co.  (Mo.  Snp.)  'Sm. 

AVhere  a  trust  deed  was  given  to  secure  an 
existing  debt,  but  with  intent  to  defraud  cred- 
itors tne  deed  vras  made  to  .iiecure  an  excessive 
snm,  it  was  void  as  a  whole.— Botes  County 
Bnnk  v,  Gailey  (Mo.  Sup.)  646;  Same  v.  Hens- 
ley,  Id. 

A  transfer  of  property  from  debtor  to  cred- 
itor is  not  invalidated  by  the  mere  fact  that  it 
Is  made  in  order  to  defeat  another  creditor  in 
the  collection  of  his  claim. — Moore  v.  Robinson 
(Tex.  CAr.  App.)  890. 

Mere  fact  that  gnintor  is  insolvent  held  not  to 
make  a  transfer  of  his  property  to  a  creditor 
invalid  as  to  other  creditors.— Moore  t.  Robin- 
son (Tox.  Cir.  App.)  8l>0. 

i  2.   Alehts  ud  UabtUtiM  of  partlaa 
aad  pwrehasers. 

In  an  action  to  set  aside  a  conveyance  as  In 
frnud  of  creditor^  grantee,  sailing  the  land,  held 
disoliarged  from  liability  bj  payment  of  proceeds 
to  grantor.— Schneider  v.  Patton  (Mo.  Sup.)  155. 

I  3.  RemmUea  of  areditars  muA  pnrolwa- 
ers. 

An  amendment  to  a  petition  to  set  aside  a 
conveyance  as  in  fraud  of  creditors  held  not  to 
convert  petition  into  one  charging  defendant  as 
a  fraadnlent  grantee,  and  linble  In  cqnl^  to  a 
personal  judgment  in  plaintiff's  favor.— 4cimei- 
der  V.  Patton  (Mo.  Sup.)  155. 

In  an  action  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  petition  held  not  to  authorize 
a  personal  judgment  against  the  c^^Btee.— 
Schneider  v.  Patton  (Mo.  Sup.)  155. 

In  an  action  by  a  judgment  creditor  against 
a  fraudulent  grantee  to  set  aside  a  conveyance 
of  real  estate  by  the  judgment  debtor  for  fraud, 
and  to  tnbject  it  to  the  payment  of  the  jadg- 
ment,  the  judgment  debtor  is  not  a  necessary 
party.— Schneider  v.  Patton  (Mo.  Sup.)  155. 

Defendant,  in  conversion,  held  not  entitled  to 
question  alleged  fraudulent  conveyance  from 
third  person  to  plnintltF. — lEosenoranz  v.  Swof- 
ford  Bros.  Dry  (ioods  Co.  (Mo.  Sup.)  445. 

In  a  suit  to  set  aside  a  trrret  deed  as  fraudu- 
lent, evidence  held  aufflcient  to  show  that  the 
amoimt  of  the  deed  was  greater  than  the 
amoimt  to  whidi  the  grantor  was  indebted.— 
Bates  County  Bank  t.  Oailey  <Mo.  Bap.)  646; 
Same  v.  Hensley,  Id. 

In  an  action  to  set  aside  a  tmst  deed  aa  In 
fraud  of  creditors,  evidence  held  sufflcient  to 
show  that  the  beneficiary  bad  knowledge  of  the 
frandnleiit  purpose  of  tlie  grantor.- Bates  Ooon- 


gBank  t.  Galley  (Mo.  Bap.)  646;  Same  t. 
eusley.  Id. 

On  the  issue  whether  a  landlord's  claim  for 
rent  against  a  debtor  who  executed  a  deod  to 
a  trustee  for  the  benefit  of  creditors  was  fraud- 
ulent, evidence  that  a  bank's  claim  aguinst  the 
debtor  waa  fraadnlent,  held  admissible.- Bnum 
V.  Corslcana  Nat  Bank  (Ta.  Civ.  App.)  86S. 

Whether  the  transaction  between  a  debtor, 
who  executed  a  deed  for  the  benefit  of  creditors, 
-and  an  alleged  creditor,  was  fraudulent,  held 
immaterial  to  one  whose  claim  against  the 
debtor  was  fraadnlent.  —  Banm  T.  Corslcana 
Nat.  Bank  (Tex.  Civ.  App.)  868. 

On  Issae  of  fraadnlent  conveyance,  case  held 
sufflcieat  to  go  to  the  jury.— Moore  T.  Bobinson 
(Tex.  OlT.  App.)  890. 

FREIGHT. 

See  "CBrrlera."  S  2. 

GAMING. 

I  1.    OriMlMl  navonsiUUtr. 

A  ^ame  of  cards,  played  about  10  feet  from 
a  residence,  held  a  game  "at  a  residence."  etc., 
within  Acts  1901,  p.  20.  arts.  379,  381.— Hipp  v. 
State  (Tex.  Cr.  App.)  28. 

A  certain  tent  held  a  residence  occupied  by  a 
family,  within  AcU  1901,  p.  26,  ants.  S79,  361. 
—Hipp  V.  State  (Tex.  Cr.  App.)  28. 

Information  charging  gambling  at  private  resi- 
dence commonly  i-esorted  to  for  the  purpose  of 
gaming  held  sufficient,  under  Pen.  Code  1895. 
art.  379,  as  amended  by  Acta  27th  Leg.  1901. 
p.  26,  c  22.— Floeckinger  v.  State  (Tex.  Cr. 
App.)  803. 

Evidence  in  gambling  prosecution  held  to  sus- 
tain tinding  that  private  residence  was  com- 
monly resorted  to  for  the  purpose  of  gaming, 
within  Pen.  Code  1605,  art.  878,  aa  amended  by 
Acts  27th  Leg.  1901.  p.  28,  c.  22^Floeckin8er 
V.  State  (Tex.  Cr.  App.)  SOS. 

An  indictment  for  dealing  in  futures,  under 
Pen.  Code,  art.  377,  need  not  allege  the  spe- 
cific sales  relied  on. — Fnllerton  v,  State  (Tex. 
Cr.  App.)  584. 

A  person  dealing  in  futures  by  placing  the  or- 
ders of  purchasers  with  brokers  in  other  cities 
held  to  come  within  the  provisions  of  Pen.  Code, 
art.  877.— Fullerton  v.  State  (Tex.  Cr.  App.) 
534. 

GARNISHMENT. 

See  "Attachment";  "BxeoitioD." 

I  1.    Uen  of  E»mlabatMt  mmA  UmMUtr 
•f  canielkee. 

Levy  by  garnishment  on  surplus  proceeds  aria- 
ing  from  sale  under  deed  of  tmst  held  not  to 
defeat  lien  of  aeoond  mortgagee  tlieraon.--Ja(^- 
soa  T.  Coffman  (Tean.)  718. 

I  2.    WTonEfnl  carnlshmemt. 

Plaintiff  held  liable  for  suing  out  a  writ  of 
gainlsbmeat  in  a  suit  against  him,  the  alleged 
ground  therefor  not  existiug.^Barr  t>  Oardlff 
(Tex.  av.  App.)  84L 

GAS. 

Grants  of  rights  in  streets  to  gas  companies,  see 

"Municipal  Gorporatlona,"  f  7. 

GIFTS. 

Qiarttable  gifts,  see  ''COiaTltiei.*' 

f  1.   later  tIt— . 

Facts  held  not  to  show  a  gift  inter  vivos.— 
Balling      &faiDhattaH  Sav,  Bank  ft  Trust  Oc 

(Tenn.)  1061. 
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GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  1  1. 

GRAND  JURY. 

See  "Indictmoit  and  Information.** 

GRANTS. 

Of  pablic  lands,  aee  "Public  Lands.* 

GUARANTY. 

See  "Prinpipal  and  Snrety." 

Guaranty  inaorauce,  see  "Insurance,"  I  8. 

GUARDIAN  AND  WARD. 

ConcliisiTeness  of  judgmeot  againat  wards,  see 
"Judgment,"  §  6. 

I  1.    ilppoliitineiit,    qnalifloKtloii,  and 
tMnre  of  ffnardlan. 

An  appointment  of  a  guardian  of  minors  liTlnv 
out  of  t&e  sute  A«ld  proper,  under  Kr.  St.  ISW, 
I  2022.-Mcyaw      Shelby  (Ky.) 

f  2.   Chutody  and  ear*  of  wud*s  person 
and  estate. 

Rev.  St.  1805,  arts.  2717,  2718,  fteM  to  ex- 
cept approTal  of  claims  of  third  persons  against 
a  ward's  estate  from  the  matters  which,  under 
article  2799,  may  be  reviewed  by  bill  of  review. 
-De  Cordova  v.  Rogers  (Tex.  Sup.)  16. 

Under  Rev.  St.  1895,  arts.  1847,  1853,  2080, 
held,  that  entry  on  the  claim  docket  of  approval 
of  a  claim  against  a  ward's  estate  is  an  entry 
on  the  "records  of  the  court." — De  Cordova  t. 
Rogers  (Tex.  Sup.)  la 

■W^heu  the  income  for  the  period  covered  by 
the  guardian's  claim  for  expenditure  for  educa- 
tion and  support  baa  been  applied  thereon,  be 
may  not  be  allowed  the  balance  of  the  claim.— 
De  Cordova  v.  Rogers  (Tex.  Sup.)  16. 

The  "clear  income"  which  a  guardian  may,  un- 
der Rev.  St.  1895,  art.  2630,  expend  for  educa- 
tiou  and  maintenance  of  the  ward,  without  an 
order  of  court,  defined.— De  Cordova  t.  Refers 
(Tex.  Sup.)  16. 

Interest  charged  against  a  guardian  on  money 
in  his  hands  which  he  should  have  lent  is  to  be 
added  to  the  income  of  the  estate. — De  Cordova 
f.  Rogers  (Tex.  Snp.)  10. 

A  gnardian  may  not,  without  leave  of  court, 
use  the  corpus  of  the  ward's  estate  for  his  main- 
tenance.— Freedman  v.  Vallie  (Tex.  Oiv.  App.) 
322. 

A  guardian,  failing  to  lend  the  ward's  mon- 
ey, is  liable  for  10  per  cent,  interest,  if  by  or- 
dinary diligence  he  could  have  made  the  loan. 
—Freedman  v.  Vallie  (Tex.  Civ.  App.)  822. 

t  8.    Sales  and  eonTOxaneea  ondev  ordev 

of  oonrt. 

A  cnratrix,  acting  under  authority  of  a  pro- 
bate court  of  Louisiana,  could  not  make  a  valid 
conveyance  of  land  belonging  to  the  ward  and 
situated  in  Texas. — Wren  t.  Howland  (Tex. 
CiT.  App.)  894. 

f  4.   Aoeonntlns  and  settlement. 

The  share  of  the  estate  of  one  ward  cannot 
be  diminished  by  guardian's  commissiona  and 
disbursements  made  on  account  of  the  other 
ward.— Freedman  v.  ValUe  (Tex.  Olr.  App.) 
322. 

I  S.  Idabilltles  on  snardlansUp  bonds. 

Tbe  fact  that  a  guardian  loaned  tue  ward's 
money  without  leave  of  the  court  did  not  relieve 
the  guardian  or  his  surety  from  reaponsibility 
therefor.— Freedman  v.  Vallie  (Tex.  Civ.  App.) 
322. 


An  action  against  a  surety  on  a  guardian's 
bond  is  barred  in  two  years  after  the  ward  at- 
tains his  majorltr. — ^Freedman  t.  Vallie  (Tex. 
Civ.  App.)  322. 

The  fact  that  a  fnardian  loaned  to  himself  a 
part  of  the  ward's  estate  did  not  pass  the  same 
out  of  his  hands  as  guardian,  nor  affect  the 
liability  of  the  surety  on  his  bond.— Freedman 
V.  Vallie  (Tex.  Civ.  App.)  322. 

A  surety  on  a  guardian's  bond  is  not  liable 
tor  interest,  after  the  death  of  the  guardian, 
until  the  ward  demands  a  settlement  from  the 
surety.— Freedman  v.  Vallie  (Tex.  Civ.  App.) 
322. 

A  surety  ou  a  guardian's  bond  held  not  en- 
titled to  certain  credits.— Freedman  v.  Vallie 
(Tex.  Civ.  App.)  322. 

Liability  of  a  surety  on  a  bond  of  a  fniai^- 
iau  of  two  wards  whose  estates  are  jointly 
administered  determined. — Freedman  r.  Vallie 
(Tex.  Civ.  App.)  322. 

A  surety  on  a  goardiaa's  bond  Is  not  liable 

for  interest  that  the  guardian  could  have  real- 
ized by  loauing  money  before  the  execution  of 
the  bond.— Freedman  v.  Vallie  (Tex.  Civ.  App.l 

322.  - 

A  guardian  of  two  wards  equally  interested 
in  the  estate  cannot  lawfully  expend  more  than 
half  of  the  estate  for  one  of  them,  and  this 
tbe  surety  is  presumed  to  know. — Freedman  v. 
Vallie  (Tex.  C'iy.  App.)  S22. 

HANDWRITING. 

Comparison,  see  "Evidence,"  {  S. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error."  |  17. 
In  criminal  prosecutions,  see  "Orimlnal  Law," 
S  27;  "Homicide,"  S  & 

HAWKERS  AND  PEDDLERS. 

Regulation  of,  see  "Commerce,"  |  1. 

A  mannfactarer's  agent  held  not  engaged  in 
peddlhig  cooking  stoves  or  ranges,  within  the 
meaning  ctf  ^e  act  of  1899,  imposing  license  tax 
on  persons  so  engaged.— Harkins  v.  State  (Tex. 
Or.  App.)  26. 

An  information  held  not  to  charge  a  rlolati'Hi 
of  act  of  1899  (Gen.  Laws  1899,  p.  201,  c  lltil, 
requiring  efery  penon  peddling  cookins  stoves 
and  ranges  to  pay  an  occupatlUL  tax,;— Qarkins 
V.  Bute  (Tex.  Cr.  App.)  2B. 

HEALTH. 

Quarantine  of  diseased  anfanala,  see  "Anfanala." 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Brldenee/'  I  6. 
In  criminal  prosecntloiu,  see  "Criminal  Jjkw" 
i  9. 

HEIRS. 

See  "DeKent  and  XMstribotion." 

HIGHWAYS. 

See  "Bridges";    "Municipal  Oirporatlona,"  ff 
7,  8. 

Accidents  at  railroad  crossings,  see  "Railroads," 
9  7. 

I  1.  Establishment,  alteration,  and  dla- 

oonttananoe. 

A  landowner,  having  notice  of  prDC«eding» 
for  the  opening  of  a  highway,  is  presumed  to 
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have  been  present  during  the  survey. — Searcy 
T.  Clay  County  (Mo.  Sup.)  657. 

Bill  seeking  to  vacate  judgment  of  county 
court  opeoing  a  highway,  on  account  of  sor- 
Teyor'g  error,  field  demurrable.— Searcy  v.  Clay 
County  (Mo.  Sap.)  C57. 

As  Bev.  St.  18D9,  i  9419,  provides  for  an 
appeal  from  an  order  for  the  opening  of  a  high- 
way, an  adjoining  landowner,  failing  to  appeal, 
canuot  8ue  to  vacate  the  proceedings. — Searcy 
T.  Clay  County  (Mo.  Sup.)  657. 

The  county  is  improperly  made  a  party  to  a 
bill  by  an  adjoinjng  landowner  to  vacate  pro- 
ceedings by  toe  county  court  for  the  opening 
of  a  highway.— Searcy  t.  Clay  Gountr  (Mo. 
Sup.)  667.  w  V,  V 

}  2.    RegalatiOB  and  iiae  for  trareL 

Ky.  St.  1899.  §  433f!,  providing  the  right  of 
appeal  for  violation  of  road  act  in  certain  cases, 
does  not  authorize  an  appeal  from  a  conviction 
or  acquittal  of  violation  of  section  4S35.— Com- 
moowealtb     Feriel  Q£j.)  231. 

An  indictment  for  suffering  a  water  gap  to  be 
erected  and  maintained  on  defendant's  premises, 
forcing  water  over  a  turnpike,  making  it  danger- 
ous to  travelers,  held  defective.— Commonwealth 
V.  Collier  (Ky.)  236. 

Failure  to  have  a  flagman  to  warn  drivers  of 
vehicles  of  the  approach  of  a  steam  roller 
held  not  the  cause  of  plaintiff's  iujury. — Haller 
V.  City  of  St.  I«uis  (Mo.  Sup.)  613. 

AVhether  a  summer  road,  along  which  plain- 
tiff was  driving  when  injured,  was  part  of  the 
main  street  alongside  of  which  it  ran,  held 
to  be  for  the  jury.— Haller  t.  Gity  of  St.  Louis 
(Mo.  Sup.)  613. 

Whether  pl.iintiff  was  guilty  of  contribntory 
negligence  in  driving  along  summer  road  when 
steam  roller  which  frightened  her  horse  was 
operating  on  the  main  street  alongside  of  which 
it  ran,  or  whether  she  assumed  the  risk,  held 
to  be  for  the  Jury.— Haller  v.  City  of  St.  Louis 
(Mo.  Sup.)  613. 

In  a  prosecution  for  obstructing  a  public  road, 
where  the  existence  of  the  road  at  the  point  iu 
question  wns  controvprted,  it  was  error  simply 
to  define  what  constitutes  a  public  road,  with- 
out requiring  the  jury  to  find  that  the  land  de- 
fendant was  charged  with  incloring  was  used 
as  a  public  road.— Tomo  t.  State  (Tex.  Cr. 
App.)  lioo. 

In  prosecution  for  obstructing  a  public  toad, 
evidence  that  a  certain  person  was  an  over- 
seer at  the  time  the  obstruction  was  erected 
held  immaterial.- Tomo   T.  State  CTex.  Cr. 

App.)  500. 


HOLIDAYS. 


Se«  "Sunday.** 


HOMESTEAD. 

See  "Exemptions." 

fi  1.    Nature,  aoQulsltion,  and  extent. 

A  tract  of  land  held  as  a  matter  of  law  not  to 
be  th«  homestead  of  the  owner. — Ryon  v.  George 
I  Tex.  Civ.  App.)  48. 

i  X*  AbaBdonmmt,  waiTsr.  or  forfel- 
tnra. 

Husband  and  wife,  mortgaging  homestead, 
held  not  estopped  to  assert  that  It  was  home- 
utead.- Sheckles  v.  Lewis  (Tez.  Civ.  App.)  836. 

HOMICIDE. 

Argnments  of  eotuuel,  see  "Criminal  Law."  i 

20. 

Competency  of  evidence,  see  "Criminal  law," 

Continuance,  see  "Criminal  Law,"  B  11k 
75  S.W.— 7-4 


Conviction  of  assault  as  bar  to  prosecntion  for, 

see  "Criminal  Law,"  S  3. 
Declaratiims  as  evidence,  see  "Criminal  Law," 

§  8. 

Demonstrative  evidence,  see  "Criminal  Law," 
S8. 

Evidence  admissible  under  indictment  for,  see 
"Indictment  and  Information,"  §  4. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Oiminal  Law,"  S  10. 

Harmless  error,  see  "Criminal  Law,"  S  27. 

Impeachment  of  witness  see  "Witnesses^'  f  3. 

Instructions  as  to  alibi,  see  "Grimiual  Law," 
j  21. 

Instructions  as  to  conspiracy,  see  "Criminal 
Law,"  i  21. 

Instructions  as  to  reasonable  doubt,  see  "Crim- 
inal Law,"  I  21. 

New  trial,  see  "Criminal  Law,"  9  24. 

Plea  of  former  jeopardy,  see  "Criminal  Law," 
§  5- 

Questions  for  jury,  see  "Criminal  Law,"  §  10. 
Reception  of  evidence,  see  "Criminal  Law,"  | 
19. 

Refreshing  memory  of  witness,  see  "Witness- 
es." i  2. 

Relevancy  of  evidence,  see  "Criminal  Law," 

i  ^• 

Remarks  of  judge,  see  "Oiminal  Law, '  §  IS. 
Requests  for  instructions,  see  "Criminal  Law," 
§  22. 

Testimony  of  accomplices,  see  "Criminal  Law," 
§  13. 

S   1.  Manslanchter. 

Pand.  &  H.  Dig.  §  1660,  providing  that  the 
killing  of  a  human  being  without  design  to 
effect  death,  in  a  cruel  and  unusual  manner, 
shall  be  manslaughter.  Is  not  applicable  to  a 
killing  with  a  pistol.— Tanks  v.  State  (Ark.)  851. 

An  Instruction,  in  a  prosecution  for  homicide, 
authorizing  the  jury  to  convict  defendant  of 
manslanghter  if  he  was  laboring  under  passion 
aroused  from  adequate  cause  at  the  time  of  the 
killing  was  correct.— Brown  v.  State  (Tex.  Cr. 
App.)  33. 

Homidde  committed  by  husband  In  prevent- 
ing wife's  father  from  taking  her  from  him 
held  justifiable,  if  necessary;  otherwise,  man- 
slaughter only.— Cole  V.  State  (Tex.  Cr.  App.) 
527. 

The  statute  relating  to  Insults  toward  female 
relatives,  as  allecting  the  liability  for  homicide, 
held  to  apply  to  inaultJ  committed  on  defend- 
ant's sister  by  her  husband.— Willis  t.  State 
(Tex.  Cr.  App.)  790. 

The  fact  that  the  husband  of  defendant's 
sifter  compelled  her  to  submit  to  sexual  inter- 
course while  she  was  sick  with  her  menses  was 
not  sufficient  to  reduce  defendant's  killing  of  the 
husband  from  murder  to  manslaughter. — ^Willis 
V.  State  (Tex.  Cr.  App.)  790. 

The  statute  relating  to  Insults  offered  to  fe- 
male relatives,  as  affecting  liability  for  homi- 
cide, held  to  include  female  relative  who  was 
dead  at  the  time  of  the  alleged  iiiRult  or  com- 
munication thereof  to  the  defendant.— Willia  v. 
State  (Tex.  Cr.  App.)  790. 

I  2.   Indletment  and  Infomatlon. 

An  indictment  charging  that  accused  "did 
feloniously  and  with  malice  aforethought  kill" 
deceased  is  not  insiifQcieut,  because  not  char- 
ging that  the  killing  was  either  unlawfully  or 
willfully  done.— Carroll  v.  State  (Ark.)  471. 

An  information  charging  accused  with  mur- 
der held  not  invalid,  because  not  stating  when 
or  where,  or  with  what  instrument,  the  mortal 
wound  waa  given. — State  v.  Prlvltt  (Mo.  Sup.) 
457. 

Where  it  is  not  claimed  a  homicide  was  in 
self-defense,  testimony  that  deceased  bad  gone 
armed  in  the  expectation  ot  meeting  accused, 
and  had  stated  he  might  use  the  weapons  on 
accused,  ia  inadmia^bie.— State  v.  Privitt  (Mo. 
Sup.)  457. 
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I  3.  EvUUsoa. 

Under  Sand.  &  Ef.  Dig.  i  1A43,  bnrden  of 
proof  of  juatifieation  hel4  BOt  on  defendant  in  a 
prosecution  tor  murder— Tanks  t.  State  (Ark.) 

Where  a  d^'mg  declaration  contained  objec- 
tionable matter,  which  could  not  be  separated 
therefrom  -without  destroying  the  sense,  it  wms 
not  error  to  admit  the  declaration  as  a  whole- 
Bennett  V.  State  (I'ei.  Cr.  App.)  314. 

fi  4.   —  AdmlssibUlty  In  seneFal. 

In  a  prosecution  for  homicide,  evidence  ef 
defendant's  conduct  shortly  prior  thereto  held 
ftdnilsaible.— Hutsell  t.   Commmwealtti  (Er-> 

m. 

A  trust  deed,  ezecnted  by  aocnsed  fonr  days 
after  the  homicide  to  his  attorney,  kcld  ad- 
missible as  tendins  to  show  sanity  at  tbe  titme 
of  the  faomiclde.-%tate  t.  Prtvitt  (Mo.  Bmp.) 
457. 

On  a  pronention  for  mnrder,  tba  petiti<ai  by 
decedent  for  tbe  annulment  of  his  marriace  to 
defendant  was  not  competent  erldenre.— «tate 

V.  Kennedy  (Mo.  Sap.)  979. 

On  a  prosecution  for  murder,  evidence  In  cUef 
tendiuK  to  attack  defendant's  ctiaracter  held  ia- 
admissible.— State  t.  Kennedy  (Mo.  Sup.)  979. 

Ill  a  prosecution  for  murder,  it  was  proper 
for  the  state  to  show  the  movements  of  an  ac- 
complice, who  turned  state's  evidence,  to  con- 
nection with  the  homicide.— Jenkins  t.  State 
(Tex.  Or.  App.)  312. 

Movements  of  conspirators  to  commit  nnr- 
der,  both  before  and  inunediatelj  after  ita  com- 
mission, may  be  shown  by  tbe  •tata.-^sn- 
Una  T.  State  (Tez.  Or.  App.)  S12. 

The  doctrine  of  the  admiMlbilitF  of  «TldeDce 
of  decedent's  character  at  a  vidons  asan,  to 
show  who  was  tlic  aseressor,  does  not  app^ 
where  the  evidence  concerning  the  homicide  is 
positive  and  merely  conflictins.— Goanall  t. 
State  (Tez.  Or.  App.)  512. 

In  a  prraecQtion  for  patricide,  erMance  of 
speciBc  violent  assaults  by  decedent  ou  mem- 
bers of  his  family,  which  w^e  not  comieeted 
with  the  homicide,  ata  iDadmiasiI>Ic  to  prove  his 
dangerous  character.— Conndl  t.  State  (Tex. 
Or.  App.)  612. 

In  a  {nosecntion  for  homidde,  cvMenee  that 
decedent,  In  his  altercations  with  aOitr  per- 
sons, would  never  admit  that  he  wa«  wrong,  fa 
inndinissible.— Connell  T.  State  (Tex.  Cr.  App.) 
612. 

Accuaed'a  evidGbee  in  murder  prosecatiMi,  to 
show  tliat  TfoI«it  action  of  decedent  toward 
third  person  was  not  occasion  ef  bomioide,  held 
properly  rejected.— <!!onnen      Staite  (Tex.  Or. 

App.)  512. 

In  prosecution  for  homicide,  testimony  as  to 
defendant's  remarks  on  leaving  the  scene  of  the 
dlfltculty  held  Improperly  excltuled.— 0>le  T. 
State  (Tex.  Or.  App.)  527. 

In  prosecution  for  homicide,  t«atiiBoi7  indi- 
cating an  attempt  on  defendant's  part  to  snr- 
render  himself  to  the  officers  hela  improperly 
excluded.— Cole  v.  State  (Tex.  Or.  App.)  527. 

lu  prosecution  of  defendant  tot  ahoating  hta 
father-in-law,  statement  by  defendant's  wife  to 
her  mother,  made  as  defendant  was  returning 

to  the  scone  of  the  shooting,  held  inadmissi- 
ble.—Oole  V.  State  (Tex.  Or.  App.)  527. 

In  a  prosecution  of  defendant  for  shooting  bis 
fflther-in-law,  letters  written  by  defendant's 
■w  ife  to  defendant,  indicating  aSection  for  hioa, 
held  improperly  excladed.— Gole  t.  State  (Tax. 
Cr.  App.)  527. 

In  prosecntion  for  homi(^de,  conversations 
and  expressions  of  opinion  relative  to  decedent's 
health  and  sdviii^tb  kild  improperly  admitted. 
—Cole  v.  State  (Tex.  Or.  App,)  527. 


I    On  prosecntion  for  murder,  eaia!n  threat 
mad^  by  defendant  shortly  before  the  kflling 
I  held  properly  admitted^Harehan  v.  ftmte  CTex. 

,  Cr.  App.)  S32. 

I  Id  a  prosecution  for  homicide,  evidence  of 
maltreatment  of  defendant's  sistn  by  her  hus- 

j  band,  alleged  to  hare  caused  tbe  faomudde.  held 
admissible  as  showing  sadden  paaaioB.— 'Willis 
T.  State  (Tex.  Cr.  App.)  790. 

In  a  proeecntion  for  homicide,  evidence  that 
decedent's  cousin  had  attempted  to  poison  his 
wife,  who  waa  defendant's  sister,  haU  admissi- 
ble as  tending  t«  show  adeqiiate  caose  for  kill- 
,  i^  deceased.— Willis  v.  Sute  (Tex.  Or.  Appu) 

I  In  a  prosecution  for  homicide,  evidence  of  va- 
:  rious  insults  offered  by  deceaest's  eeosin  to 
;  his  wife,  who  was  defendant's  sister,  A«U  ad- 
'  missihie  In  evidence  as  showing  defKidaDfa  state 

of  mind  at  the  time  of  the  homicide. — WiUia  v. 

State  (Tex.  Or.  App.)  790. 

;  I  6.   —  Welcht  »mi  «adBel«n«r. 

Erideooe  btld  iaeufficient  to  auppoit  a  con- 
'  viction  of  murder  in  the  inrnij  da^M.— Tasks 
T.  State  (Aifc.)  951. 

BrMaoge  htld  hiaulDdent  to  eupport  convie- 
tion  for  murder.— Newsome  t.  State  flux.  Or. 
App.)  296. 

I  S.  Triol-^aBdnct  la  coaeraL 

In  prosecution  for  Iiamiciae,  bloody  dothes 
of  decensed  held  improperly  admitted. — Cole  t. 
State  (Tex.  Or.  Avp.)  fi27. 

I  7.   ^—  iMtvwitlima. 

Use  of  the  expression  "good  faith  believe."  ia 
an  instruction  on  self-defense,  was  Bot  mis- 
leading.— Hutseli  t.  Coounonwealth  (Ky.)  225. 

An  instruction  in  a  homicide  caaa  AeU  not  er- 
roneous becaose  it  eliuiiunted  from  the  juiy'i 
consideration  any  question  of  a  leas  grmde  of 
homicide  than  murder  in  the  firat  depve.— 
State  T.  Friritt  (Mo.  Sup.)  437. 

Where  the  coart  has  properly  instructed  on 
murder  in  the  first  degree,  an  instractioo  atat- 
ing  under  what  circumstances  a  persoii  woald 
be  gnitty  of  murder  in  the  second  degree,  vher* 
tttere  waa  no  such  issue,  is  not  revarsible  Bmr. 
—State  V.  Privltt  (Mo.  Sufr)  457. 

In  a  vroaecation  ftir  hmnicide,  a  charge  on 
adequate  cause  and  manslaughter  as  the  result 
of  a  killing  under  sudden  passion  held  not  prej- 
adiciallT  eiToneous.— Bnnm  t.  State  (Tex.  Cr. 
App.)  S3. 

In  a  prosecntion  for  murder,  evidence  heU 
to  require  a  charge  on  Belf-dnfenae.— Newsenc 

v.  State  (Tex.  Cr.  App.)  296. 

In  a  prosecution  for  mnrder,  evidence  held 
to  require  a  cha^e  on  aggravated  assault.— 
Newsome  v.  State  (lex.  Cr.  App.)  286. 

In  a  prosecution  for  murder,  charge  held  mis- 
leading.—Bennett  T.  Btate  Cm.  Or.  App.)  314. 

Instruction  as  to  relatlondi^  between  par- 
ties, depriving  accused  of  legal  rights  as  be- 
tween murder  and  manalaaghter,  hM  naneees- 
sary,  in  view  of  instruction  given. — Connell  v. 
SUte  (Tex.  Or.  App.)  612. 

In  view  of  accused's  evidence  in  murder  pros- 
ecution, instruction  that  he  was  not  booud  in  n>- 
treat  held  not  to  impinge  his  right  of  pp|f-d<^ 
fense.— Council  v.  State  (Tex.  Cr.  App.)  512. 

Facts  of  boniicide  heid  not  to  require  an  in- 
struction that  accused  must  have  exerted  ev- 
ery other  means  besides  retreating  before  he 
was  authorized  to  kill  in  sdf-defenae. — Connell 
V.  State  (Tex.  Cr.  App.)  512. 

In  murder  prosecution,  imi  true  lion  on  rcdno- 

tlon  of  crime  to  manslaughter  held  erroneons. — 
Connell  v.  State  (Tex.  Or.  App.)  512. 

In  a  prosecution  of  defendant  for  shooting 
his  father-in-law,  an  instruction  on  Justifiable 
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homicidtf  and  mandaniTliteT  A«W  Decessary. — 
Cole  T,  State  (Tex.  Cr.  App.)  B27. 

Where  defeoiiant  was  convicted  of  mnrder  In 
tbe  second  decree,  failnre  at  the  court  to  charge 
on  inau:slau};hter  induced  by  Insulting  language 
toward  defendant's  wife  fteW  not  cured  by  In- 
struction relative  to  improper  language  toward 
d^fmdaDt'a  daughter. — McComaa  r.  State  (Tex. 
Gr..  App.)  683. 

Evidence  held  to  call  for  an  Instrnctlon  on 

miiuslaughter  induced  by  Insattlng  langnage  used 
b}'  deceased  toward  defendant's  wife. — McComas 
V.  State  (Tex,  Cr.  App.)  533. 

Wbere  the  record  left  a  polot  In  doubt,  de- 
fejulHDt  should  have  had  the  benefit  of  the 
doubt  by  an  appropriate  inrtmctlon^McComas 
V.  State  (Tex.  Gr.  App.) 

In  prosecution  for  murder,  evidence  JieU  not 
to   require  charge  on  self-defense.— Lewis  t. 

State  (Tex.  Cr.  App.)  78& 

Ad  instruction  on  negligent  homicide  held 
properly  refused.— Williams  v.  State  (T«z.  Or. 
App.)  S59. 

I  8.    Appeal  ud  «nr«r. 

On  R  prosecntion  fbr  murder,  admission  In 
evidence  of  statements  of  third  persons  held  prej- 
udicial.—State  V.  Kennedy  (Mo.  Sup.)  970. 

Erroneous  instruction  on  reduction  of  crime 
to  manslaughter  held  prejudicial. — Gonuell  v. 
State  (Tex.  Cr.  App.)  612. 

In  a  proeecation  for  homidde.  a  bill  of  ex- 
ceptions to  the  exclusion  of  evidence  relating 
to  acta  of  cruelty  practiced  by  decedent's  cous- 
in on  his  wife,  who  was  defendant's  sister,  Md 
insufficient  to  show  error.— WiUlB  v.  State  (Tex. 
Cr.  App.)  790. 

In  view  of  the  instruction  nven,  Md  barmlees 
error  not  to  instruct  on  accidental  homicide.— 
Williams  T.  State  ^ex.  Gr.  App.)  819. 

HUSBAND  AND  WIFE. 

See  "Curtesy";  "Divorce";  "Dower." 

Barmless  error  in  action  to  recover  commn- 
uity  property,  see  "Appeal  and  Error,"  i  17. 

Insurable  interest  of  husband  In  wife's  pioperty* 
see  "Insurance,"  |  3. 

Btebts  of  survivor,  see  '^Executors  and  Admin- 
istrators," t  3. 

I  1.  CoaTarmBoeB,  MMttHMta,  wA  «>tkMr 
trsBMotloaa  Iwtweem  h«slHUid 
mmA  wlf«. 

Rev.  St  1899,  S  4385.  is  broad  enough  to 

S-rmit  a  wife  to  contract  with  ber  husband.— 
ice,  Stix  &  Co.  v.  Solly  (Mo.  Sup.)  39S. 

Acts  1869-70,  p.  113,  c.  99,  kOd  not  to  val- 
idate tbe  deed  of  a  married  woman,  not  belong- 
ing to  the  classes  specified  iu  the  act,  conveying 
her  real  estate  to  her  hasband.~-Worr«ll  v. 

Drake  (Tenu.)  1015. 

A  conveyance  of  land  In  the  usual  form  from 
husband  to  wife  held  to  jtaes  the  title  to  the  land 
to  the  wife,  and  to  vest  in  her  a  separate  estate. 
— Bnmum  v.  Le  Master  (Teiin.)  1045. 

i  2.    Wife's  separate  estate. 

A  deed  of  a  married  woman's  land  construed, 
aii'l  held  to  be  the  joint  deed  of  herself  and  hus- 
bjtml.  as  required  by  Rev.  St.  1879,  §  009, 
thoiiKh  ber  husband's  name  did  not  appear  as 
a  urantor  in  the  introductory  <>Iause  thereof.— 
Peter  v.  Byrne  (Mo.  Sup.)  433. 

An  agreement  by  a  married  woman,  to- 
gether with  her  hnaband,  that  her  cattle  should 
be  held  as  security  for  community  debts  to  be 
incurred  by  bim,  was  valid.— Word  v.  Kennon 
(Tex.  Civ.  App.)  305. 

Rev.  St.  art.  2067.  includes  a  feme  sole's 
claim  for  nallquldated  dnmages,  so  that  it  does 
not  become  community  property  on  her  mar- 


riaM.-^St  Louis  Southwestern  Ry.  Co.  of  Tcx.-vs 
V.  Wright  (Tex.  Civ.  App.)  666. 

In  ti-espasfi  to  try  title,  where  plaintiff  claims 
under  a  deed  from  a  married  woman  certain 
testimony  held  admissible  to  ahoW'  that  the  land 
was  her  separate  property.— Wren  v.  Howland 
(Tex.  Civ.  App,>  884. 

I  3.  Aations. 

Under  Rev.  SL  1899.  S  4336,  a  married  wo- 
man can  interplead  in  an  attachment  suit 
against  her  husband  to  recover  her  separate 
property,  whether  acquired  from  third  persons 
or  from  her  husband.— Rice,  Stii  &  Co.  v. 
Sally  (Mo.  Sup.)  308. 

Abandoned  wife  held  entitled  to  sne  alone  to 
recover  her  separate  property.— Word  v.  Ken- 
non fTex.  Civ.  App.)  303. 

Under  Bev.  St.  art.  12G2,  the  retention  of  a 
wife  as  8  party  to  a  suit  commenced  before  her 
marriage,  together  with  the  husband,  does  not 
constitute  misjoinder  of  parties. — St.  Louis 
Southwestern  Ry.  Oo.  of  Texas  T,  Wright  (Tex. 
CJv.  App.1  666. 

S  4.   Gomwiitr  pnperty. 

Under  Laws  1848,  p.  2i3,  c.  167,  relating  to 
partition  of  community  property,  a  partition  of 
real  estate  owned  by  s  nusbsnd  ana  wife  held 
only  a  partition  between  the  estate  of  the  deceas- 
ed wife  and  her  surviving  husband,  and  the  half 
set  apart  to  the  wife's  heirs  was  subject  to  fur- 
ther administration.— Bevll  T.  Monlton  (Tex.  Civ. 
App.)  tiO. 

Allegation  by  married  woman  that  her  bus- 
band  had  permanently  abandoned  her  without 
her  fanit,  and  had  left  the  stste,  is  mfflcient 
to  anthonze  her  to  sue  for  the  community  prop- 
erty.—Word  V.  Kennon  (Tex.  Civ.  App.)  3S4. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses,  see  "Criminal  Law,"  |  12. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  wltnras,  see  "Witnesses,"  S  &■ 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvements,   see   "Municipal  Corpo- 
ratiooB,"  |  6. 

INCEST. 

Arguments  of  counsel,  see  "Criminal  Law,"  f 

20. 

Testimony  of  accomplices,  see  **CTlminBl  Law," 
9  13. 

INCORPORATION. 

See  "Mniddpal  Corpwationa"  S  1. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Prandnlent  Gott- 

veynnces,"  {  1. 
Of  teatatOT,  see  "WiUs,"  f  6. 

INDEMNITY. 

See  "Principal  and  Surety." 

Indemnity  insurance,  see  "Insurance,'*  {  8. 

INDICTMENT  AND  INFORMATION. 

Against  particular  cUitne*  q^pmttaSb 
See  "Hawkers  and  Peddlers." 
Corporate  officers,  see  "Kmhczzlomeut,** 
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Ftfr  panHeuiat  offenta. 

ttee  "EmbezziemeDt";    "Forgery";  "Gaming," 

?1;  "Homicide,"  |  2;  "Larceny,"  $  1;  "Per- 
ury,"  S  2;    "Seduction,"  S  1;  "TrespaM," 
8  3. 

Obstruction  of  highway,  see  "Highways,"  1  2. 
fiabbath-breaking,  see^Sandar." 
ViolatioB  of  Uqnor  lawa^  aee  ''Intoxicating  I^- 
non,"  S  7. 

9  1.   Fimdiac  AUtaC  of  Imdiotwni 

or  px-eaenta»nt. 

The  fact  that  the  origiDal  complaint  was  not 
read  by  the  person  remying  it  Aeld  not  ground 
for  quashing  a  snbstltutfld  complaint;  the 
originnl  having  been  lost. — Bowers  t.  State 

(Tex.  Cr.  App.)  299. 

Accused  held  to  have  the  right  to  contest  pro- 
posed substitution,  under  White's  Ann.  uode 
Cr.  Proc.  art.  470,  Aw  lost  information.— Bow- 
ers T.  State  (Tex.  Cr.  App.)  299. 

i  2.   Requisites  and  snSelemer  Mev- 
satloK. 

An  indictment  for  perjury  committed  before 
grand  jury  held  not  repugnant  because  of  cer- 
taio  allegations. — State  v.  Faulkner  (Mo.  Sup.) 
116. 


to  reiuTestment  of  tiie  entire  proceeds  be  fol- 
lowed.-Uter  v.  Fishback  (Ky.)  232. 

Civ.  Code,  S  490,  relative  to  sale  of  real  estate 
owned  jointly,  has  no  application  where  it  is 
sought  to  sell  real  estate  in  which  one  person 
has  a  life  estate  and  another  the  remainder. — 
Uter  T.  Fishback  (Ky.)  232. 

The  powen  of  equity  to  sell  and  reinvest  in- 
fanta* real  estate  are  not  inherent,  bnt  statntoir. 
—Uter  T.  Fishback  (KyJ  232. 

INFERIOR  COURTS. 

See  •KSovrts,"  |  4. 


i  S.    Jt^der  of  parties,  oft 

ooBMta.  dnpuelty,  mnd  eleetioH. 

Under  Or.  Code,  §  128,  an  indictment  for  em- 
Itesslement  held  not  erroneous  as  charging  two 
offenses.— Taylor  t.  Oommonwealth  (Ky.)  244. 

Under  an  indictment  assigning  various  state- 
ments as  perjury,  the  court  is  not  compelled 
to  elect  between  the  different  assignments, 
where  they  are  based  on  the  same  testimony.- 
McLeod  T.  State  (Tw.  Or.  ^p.)  522. 

f  4.    Issues,  proof,  matd  vavluee. 

'  On  a  trial  for  murder,  nnder  an  indictment 
which  charges  defendant  alone  with  the  crime, 
and  contains  no  averment  of  a  conspiracy  be- 
tween bim  and  third  persons  to  commit  the 
crime,  evidence  showing  the  conspiracy  is  ad- 
•  missible.— State  r.  Kennedy  <Uo.  SupJ  079. 

INDORSEMENT. 

Of  bOl  of  exchange  or  promissory  notot  see 
"Bills  and  NotesT^  St 

INFANTS. 

See  "Adoption";  "Guardian  and  'Ward";  *V&t- 
ent  and  Child." 

Admittance  to  saloons,  see  "Intoxicating  Liq- 
uors," §  4. 

<3ootribntory  negligence  on  part  of  children,  see 
"Negligence,"  TS. 

f  1*   Property  snd  ooaTeyuioes. 

A  stepfather,  who  had  purchased  land  from  his 
infant  stepdaughter,  Jield  entitled,  on  her  dls- 
aSirmance  of  Kucb  purchase,  to  recover  what  he 
had  conveyed  in  consideration  therefor,  so  far 
AS  still  retained  by  the  daughter,  and  chargeable 
with  timber  which  he  had  cut  and  rental  for  the 
land.— IsoQ  V.  Comett  (Ky.)  204. 

A  purchaser  of  land  from  a  grantor,  who  had 
during  infancy  made  a  prior  conveyance  thereof, 
took  a  good  title,  notwithstanding  actual  knowl- 
edge of  such  prior  conveyance. — Ison  t.  Comett 
(KTy.)  204. 

Purchaser  of  land  from  an  infant,  who  has 
paid  therefor  with  other  land,  which  the  infant 
faas  altio  sold,  cannot  demand  of  such  infnnt  a 
disaffirmance  of  the  latter  sale  as  a  condition 
of  disaffirming  the  sale  to  him, — Ison  v.  Cornett 
<Ky.)  204. 

It  is  an  indispensable  requisite  to  the  validity 
«f  proopedingg  under  Civ.  Code,  §  491,  for  the 
sale  of  real  estate  belonging  to  infanta  in  re- 
mainder, that  the  requirements  of  the  statute  as 


ProceedmgB       appeal  or  vtot,  <*ee  **A]H;>eeI 


IN  FORMA  PAUPERIS. 

nga  <Hi  ] 
and  BtTor,**  | 

INFORMATION. 

Oiminal  accosatiOD,  see  "bidictment  and  In- 
formation." 

INHERITANCE. 

See  "Descent  and  Distribntion." 

INJUNCTION. 

To  restrain  execution  of  justice's  judgment 

see  "Justices  of  the  Peace,"  |  1. 
To  restrain  nulaano^  see  "Nnisance,"  I  2. 

S  !•    Kfttvre  and  croumds  In  (emexmL 

Ky.  St  1899,  i  1289,  held  to  authorize  a 
court  of  eQui^  to  enjoin  one  from  permittiai: 
the  holding  of  a  prize  fight  on  his  premiss, 
though  it  cannot  enjoin  the  principals,  etc.,  in 
the  prize  fight — Commonwealth  t.  lIcGovefB 
(Ky.)  261. 

{  S.   Aotions  for  Imjuetlons. 

Property  owners,  who  own  no  property  abut- 
ting on  a  street  about  to  be  closed  by  a  city  con. 
tract  affecting  the  street,  hsve  no  special  or  pe- 
cnliar  IntOTest  authorizing  them  to  restrain  the 
execution  of  the  contract. — Wilkins  v.  Chicaf:i, 
St.  L.  &  N.  O.  R.  Co.  (Tenn.)  1026. 

Property  owners,  having  no  special  interest 
different  from  that  of  other  inhahitauts  of  a  city 
as  to  the  period  of  time  tor  which  city  contracts 
extend,  cannot  restrain  the  execution  of  the  cm^ 
tracts.— Wilkins  v.  Chicago,  St.  U  ft  N.  O.  R. 
Co.  (Tenn.)  1026. 

Petition  of  liquor  dealers  held  not  to  show 
them  entitled  to  enjoin  publication  of  result  of 
a  local  option  election. — L.  Eppstein  ft  Son  v. 
Webb  (Tex.  Civ.  App.)  887. 

Facts  held  not  to  show  that  the  right  to 
amend  the  petition  was  denied  plaintiffs  by  the 
trial  court.— L.  Eppstein  &  Son  v.  Webb  (Tex. 
Civ.  App.)  337. 

{  3.    Violation  and  pnnlslunent. 

One  not  a  party,  who  violates  an  injunction 
with  actual  notice  only  of  it,  held  punishable 
for  contempt,  under  Rev.  St  18M,  i  8643.— la 
re  Co^iall  (Mo.  App.)  188. 

IN  PAIS. 

Eatoppel,  see  'IBstoppel,"  1 1. 

INSANE  PERSONS. 

Kvidence  as  to  insanity  of  accused,  see  *1Qob>- 
icide."  i  4. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Oedltors": 
"Bankruptcy." 
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Of  corporation,  see  "OorporttioDa,"  I  4. 
Of  frandulent  snntor,  see  '*FraiidQlwtt  Ood- 
Terattce*,**  I  1. 

INSTRUCTIONS. 

In  civil  BCtioos.  see  "Trial,"  K  4-fi. 
Id  crimiDal  prosecutioDS.  see  "Criminal  Law. 
II  21.  22;  "Homicide?'  |  7. 

INSURANCE, 

Credibility  of  witness  In  action  on  Insurance 

iiolicy,  see  "WitneseeB,"  S  3. 
Harmlesa  error  in  action  on  insurance  policy, 

web  "Inannnce/'  |  17. 
Operation  and  effect  of  admlaalfHia  ai  evidence 

in  action  on  iniorance  policy,  see  "BTidence," 

i  4. 

I  1.   Control  and  roEnlmtlon  in  gvnmraiL 

Under  Rev.  St.  1899,  i  8048.  a  city  held  with- 
ont  power  to  require  a  license  tax  ol  insurance 
agents  in  addition  to  the  $100  tax  on  each  insaiv 
ance  agency  authorized  the  statute.— Kansas 
City  T.  Oppenheimer  (Mo.  App.)  174. 

I  S.   Insnnnoo  aconts  and  livokovB. 

Fire  policy  held  not  avoided  as  to  owner  by 
reason  of  tbe  fact  that  company's  asents,  in 
obtaining  the  policy,  were  also,  without  its 
knowledge,  acting  for  the  mortgagee  to  whom 
policy  was  payable— Fiske  v.  Saja.}  Exchange 
Assur.  Co.  (Ho.  App.)  882. 

I  3.   InmmUe  Interoat. 

Under  Const,  art.  9,  §  7,  basband  heU  not 
to  have  insurable  Interest  in  his  wife's  prop- 
erty, and  his  policy  thereon  ts  void.— Planters* 
Mut.  Ins.  Co.  V.  Loyd  (Ark.)  725. 

i  4.    Thm  aontraot  in  general. 

The  ctmtract  expressed  in  an  employe's  fidel- 
ity bond  la  a  form  of  insurance,  and  is  to  be 
construed  most  strongly  against  the  surety. — 
Champion  Ice  Mfg.  &  Cold  Storage  Co.  t.  Amer- 
ican Bonding  &  Trust  Co.  (Ky.)  197. 

A  bond  to  indemnify  an  employer  for  loss  oc- 
casioned by  the  fraud  of  his  employ^,  together 
with  a  renewal  bond,  A«Id  but  one  bond,  with 
one  penalty.— PHrst  Nat.  Bonk  t.  United  States 
Fidefity  &  Guaranty  Co.  (Tenn.)  1076. 

A  fire  policy  held  not  to  cover  dental  books. 
—American  Fire  Ins.  Co.  v.  Bell  (Ter.  Civ. 
App.)  319. 

I  G.  Avoidanee  of  polley  for  aiisropre- 
sontation,  frand,  or  broaek  of 
warranty  or  ooadltlon. 

Shannon's  Code,  8  8306,  relating  to  represen- 
tations or  warranties  made  in  negotiations  for  a 
contract  or  policy  of  insurance,  held  applicable 
to  hoods  gireu  to  indemnify  an  employer  for 
loss  occasioned  by  the  fraud  of  his  employ&— 
First  Nat.  Bank  v.  United  States  Fidelity  & 
Guaranty  Co.  (Tenn.)  1076. 

I  6*  Forfeituro  of  polioy  for  breaeh  of 
promissory  warranty,  eoTosant, 
or  condition  sabseqaeat. 

Bepresentations  hy  an  employer  in  an  applica- 
tion for  a  fiduciary  bond  for  an  employ^  field 
not  material  or  fraudulent,  in  view  of  the  provl* 
sions  of  the  bond. — Chamoion  Ice  Mfg.  &  Cold 
Storage  Oo.  V.  American  Bonding  &  Trust  Ca 
(Ky.)  1»7. 

Representations  made  by  an  employer  In  an 
application  for  a  fiduciary  bond  for  an  employ^ 
Jield^  under  Ky.  St.  1899,  5  639.  not  to  be  war- 
rantiea. — Champion  Ice  Mfg.  &  Cold  Storage 
Co.  T.  American  Bonding  &  Tmst  Oo.  (Ky.) 
197. 

A  suit  to  obtain  a  paid-np  policy,  according 
to  the  terms  of  a  previous  policy,  which  had 
been  forfeited  for  nonpayment  of  premiums,  not 
brought  within  five  years  after  forftftnze,  Md 


barred  1^  laches.— New  York  I^e  Ins.  Co.  v- 
Warren  Deposit  Bank  (Ky.)  234. 

Neglect  of  insured  to  apply  for  paid-up  policy 
for  over  five  years  from  default  In  payment  of 
premium  held  laches,  barring  bis  right  thereto. 
—Equitable  Life  Aasur,  Soc.  v.  Warren  Deposit 
Bank  (Ky.)  276. 

The  holding  of  a  post  mortem  examination  of 
insured's  remains  without  notice  to  insurer  held 
not  to  authorize  a  forfeiture  of  the  policy. — 
Loesch  V.  Union  Casual^  &  Surety  Co.  (Mo. 
Sup.)  621. 

The  term  "Paid-up  insurance,"  as  used  in  the- 
proriso  of  Bev.  St.  1889,  %  5859,  as  amended- 
m  1895,  held  to  mean  insurance  for  life  fully 
paid  up,  and  not  paid-up  temporary  Insurance. 
— Nicht^  T.  Mntnal  life  Ins.  Co.  (Mo.  Sup.) 
664. 

Policy  issued  by  c(Knpany  organized  In  for- 
eign state  held  to  comply  with  Bev.  St  1889, 
I  S859,  as  amended  in  1896.  so  that  the  three 
preceding  sections  relative  to  rights  of  insured, 
on  forfeiture  of  policy  after  payment  of  two- 
annual  premiums  were  inapplicable. — Nichols  v.. 
Mutual  Life  Ins.  Co.  (Mo.  Sup.)  664. 

Failure  to  pay  note  given  in  payment  of  a- 

Sremium  on  a  life  insurance  policy  held  to  ren- 
er  tbe  policy  void.— Reaaler  t.  Fidelity  Mut. 
Ufe  Ins.  Co.  CTenn.)  736. 

I  T*  Ertffpp*!,  walTor,  or  ^meaMnta 
affeotinc  richt  to  aTind  or  for^ 
f oit  pouoy. 

Failure  of  an  insurance  company  to  offer  t» 
return  a  premium  note  after  matnri^  keld  not 
to  estop  it  from  relying  on  a  forfeiture  for  fail- 
ure to  pay  tbe  note.— New  York  Life  bu.  Oo.  t. 
Warren  Deposit  Bank  (Ky.)  234. 

The  furnishing  of  blanks  for  proof  of  loss 
imder  an  accident  policy  held  not  a  waiver  of  ■ 
forfeiture  for  breach  of  a  condition  reqairins 
notice  of  a  post  mortem  examination. — I.rf)escb 
V.  Union  Oasualty  &  Surety  Co.  (Ho.  Sup.> 
62L 

A  misrepresentation.  In  applying  for  accident 
Insurance,  as  to  previous  insurance.  Is  waived 
where  the  company's  agent  had  knowledge  or 
the  truth.— Carr  T.  PadBc  Mnt.  Life  Ins.  Co. 
(Mo.  App.)  180. 

i  8.    Risks  and  oansos  of  loss. 

Employe's  fidelity  bond  held  to  cover  frandn- 
lent  act  of  employ^  in  raising  the  amount  of 
checks  intrusted  to  blm  to  cash.— Champion  Ice 
Mfg.  &  Cold  Storage  Co.  v.  American  Bonding 
&  Trust  Co.  (Ky.)  197. 

Cattle  transported  by  rail  held  "in  transit" 
until  unloaded  from  the  cars,  within  meaning 
of  accident  policy  describing  Insured's  occupa- 
tion as  a  stock  dealer  not  tending  In  tranidt. — 
Loesch  V.  Union  Casualty  &  Surety  Co.  (Ho^ 
Sup.)  621. 

In  an  action  on  an  accident  policy,  the  business 
in  which  plaintiff  was  engaged  at  the  time  of 
his  injury  held  more  hazardous  than  his  occupa- 
tion stated  in  the  application,  so  as  to  preclndflF- 
a  recovery  of  more  than  tbe  insurance  obtaina- 
ble for  the  premium  paid  in  the  extrahnzardms 
class. — Tjoesch  t.  Union  Casualty  &  Surety  Uo. 
(Mo.  Snp.)  621. 

Manner  of  death  of  bisnred  held  to  be  ma- 
accident,  within  tbe  meaning  of  a  policy  of  aeei> 
dent  insurance.— Dezell  v.  Fidelity  &  Gasualty 

Co.  (Mo.  Sup.)  1102. 

Where  one  holding  an  accident  policy  fallo 
from  a  window  In  delirium,  the  delirium  Is  tb» 

SiHcimate  cause  of  tbe  Injui?.— Carr  t.  Padffe 
at  Ufe  Ins.  Co.  ^o.  AppO  180. 

Exceptions  In  accident  policy  construed,  anj 
general  phrase,  "disease  or  bodily  inflinnlty," 
Mid  not  limited  by  special  exceptions.— Carr 
Pacific  Mat  Life  Ins.  Co.  (Mo.  App.)  180. 
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Accident  polk;  coDstrued,  and  held  not  to  per- 
mit recoveiT  for  tall  from  window  Id  coose- 
aiUDce  of  delirium.— Carr  t.  Pacific  MuL  Life 
Ins.  Co.  (Mo.  App.)  180. 

Accident  policy  Aeld  not  to  pennit  recovery 
for  fall  Willie  Bick.— Csrr  t.  Pacific  Mut  Life 
Ins.  Oo.  (Mo.  App.)  180. 

I  9.    Extwt  of  Ion  »a  UsblUtr  of  tm- 

wurer. 

Clause  in  fire  poller  limiting  the  liabilil^r  of 
certain  co-iosaren  held  not  to  affect  insurer  in 
another  policy  having  no  such  daoae.— Kansas 
City  Paper  Box  Co.  v.  American  Fire  Ina.  Co. 
Qlo.  App.)  186. 

1 10.  Aijwatmomt  of  loss. 

Insarance  company  held  to  have  waived  its 
richt  to  reflppraisement  of  property  injnred  in 
liri'.— American  Fire  Ins.  Co.  v.  Bell  (Tex.  Oiv. 
App.)  318. 

Appraisers  hfJd  to  haT«  no  anthorfty  to  r»- 
fiiue  to  appraise  property  claimed  bT  inanred 
to  have  been  destroyed. — American  Fixe  Ids. 
Co.  V.  BeU  (Tex.  Civ.  App.)  319. 

S  II.  Blcht  to  prooeods. 

A  life  policy  held  to  become,  on  death  of  as- 
aored,  a  part  of  his  estate,  to  be  administered  ac- 
cording to  the  terms  of  his  will.— Schnmachw  t. 
Schumacher  (Tex.  Civ.  App.)  60. 

f  12.  AotioBB  om  polloiea. 

In  order  that  liability  might  attach  on  a  bond 
conditioned  to  insure  an  employer  against  lar- 
ceny or  embezzlement  by  an  employd^  it  was 
not  necessary  for  the  employer  to  introduce  such 
proof  as  would  convict  the  employe  of  the  crime. 
—Champion  Ice  Mfg.  &  Cold  Storage  Go.  v. 
American  Bonding  A  Trust  Oo.  (Ky.)  197. 

The  fact  that  a  bank  was  liable  for  a  loss 
resulting  to  plaintiff  through  the  fraudulent  act 
of  his  eniplnyS  in  raising  the  amount  of  ctiecka 
cashed  by  him  would  not  release  each  employe's 
surety  on  a  fidelity  bond  from  liability  to  plain- 
tiff.—Champion  Ice  Mfg.  &  Cold  Storage  Co.  v. 
American  Bonding  &  Trust  Co.  (Ky.)  197. 

In  an  action  on  a  fire  policy,  it  is  matter  of 
defense  that  insured  has  oreaciied  the  condition 
requiring  sole  and  nnconditional  ownership.— 
Uardoer  t.  Continental  Ins.  Co.  (Ky.)  283. 

Evidence  held  to  justify  a  finding  that  In- 
snrcd's  death  resulted  from  aociileutal  means, 
within  meaning  of  accident  policy. — Loesch  v. 
Union  Casualty  &  Surety  Co.  (Mo.  Sup.)  621. 

In  action  on  accident  policy,  referring  to  a 
manual  classification  of  risks,  an  instruction 
Jield  erroneous  as  submitting  a  construction  of 
the  manual  to  the  jury.— Locsch  v.  Union 
Casualty  &.  Surety  Co.  (Mo.  Sup.)  (J21. 

Itt  an  action  on  an  accident  policy,  an  in- 
BtrnctioD  authorizing  recovery  of  the  face  of 

Slaintiirs  policy  held  not  sustained  by  the  evl- 
ence.— LoeKch  v.  Union  Casualty  &  Surety  Co. 
(Jlo.  Sup.)  621. 

Answer  of  an  insurance  oompauy  in  a  suit 
on  the  policy  held  not  to  waive  defenses  based 
on  neslect  to  give  notice  of  accident  and  proofs 
of  loss.— Desell  v.  Fidelity  &  Casualty  Co.  (Mo. 
Sup.)  1102. 

Where  there  is  no  controversy  of  the  means 
by  whii  h  insured  came  to  bis  death,  it  is  purely 
a  question  of  law  whether  death  remiltcd  from 
a  cause  insurM  against  by  the  policy. — Dezeli 
T.  Fidelity  &  Casualty  Co.  (Mo.  Sup.)  11U2. 

In  an  action  on  a  policy  of  accident  insur- 
ance, where  the  nnswM*  Khowed  that  insurer 
was  fully  co^nizniit  of  facts,  it  must  be  conclu- 
sively prcstimt^l  that  it  had  notice  thereof  in 
due  time— DezpU  v.  Fidelity  &  Casualty  Co. 

(Mo.  >>tuj.)  nu2. 

The  question  whethnr  statements  of  a  bunk 
cubliivr,  iiiinlc  to  a  fidelity  couipany  duriug  Ibe 
negotiatioua  for  the  issuance  at  a  bond  iuaur> 


tug  the  Oddity  of  an  employ^  of  flie  bank  were 
true,  heU  for  the  jury.— First  Nat.  Bank  t. 
United  States  Fidelity  &  Onaraaty  Go.  (Tenu.) 
1076. 

In  an  action  on  a  fire  policy,  evidence  held  to 
show  that  the  property  covered  bdonged,  not  to 

f laintiCE,  but  to  the  womap  with  whom  he  wa» 
iving  in  adultery.- McCarty  v.  Hartfbrd  Fire 
Ins.  Oo.  (Tex.  Civ.  App.)  034. 

Ehidence  held  to  show  that  alleged  mistake  of 
Insurance  compauy  in  supposing  that  i>roi>ertT 
insured  belonged  to  person  other  than  plnintiff 
was  not  due  to  necligence  on  its  part. — Mc- 
Oorty  T.  Hartford  Fire  Ins.  Ca  (Tex.  Civ.  App.) 
934. 

Plea  In  action  on  fire  policy  AcM  not  to  re- 

?uire  verification.— McCarty  v.  Baxtford  Fire 
na.  Co.  (Tex.  Oir.  App.)  834. 

{13.  Mutual  benefit  Inaunmee. 

The  exteut  of  liability  of  a  fraternal  benefit 
society  under  a  co'tificate  of  Insoranee  deter- 
mined.- leaker  t.  Boyal  Fraternal  UnioD  <Mo. 

App.)  706. 

The  mere  fact  that  a  member  of  a  fraternal 
inRurance  order  had  been  permitted  to  pay  two 
deliu(iueut  n^sessmeDts  held  not  to  create  a 
binding  custom  to  receive  delinquent  a^ess- 
ments.— Fraternal  Union  America  v.  Hur- 
lock  (Tex.  C3iv.  App.)  538. 

Evidmce  held  to  snstaln  a  flndbv  tluit  de- 
ceased's answers  in  bis  application  for  insurance 
as  to  the  state  of  liis  health  were  true.— Su- 
preme Ruling  of  the  Fraternal  Mystic  CSrde  v. 
Crawford  (Tex.  Civ.  App.)  844. 

A  fraternal  order,  after  receipt  of  assess- 
ments  from  a  person  and  delivei*^  to  him  of  a 
benefit  certificate,  cannot  question  his  mem- 
bership, though  he  were  not  mitiated.'~-iSnpreine 
Ruling  of  the  Fraternal  Mystic  Circle  t.  Craw- 
ford ^ex.  Civ.  App.)  844. 

The  applicant's  answer  that  he  bad  never 
bad  any  serious  illness  Aeld  a  mere  expression  of 
opinion,  which  will  not  avoid  the  doHcy.— Su- 
preme Ruling  of  the  Fraternal  Mystic  Cunde  t. 
Crawford  (Tex.  Oiv.  App.)  844. 

Medical  examination  of  an  applicant  for  mem- 
bership In  a  fraternal  order  held  sufflcient. 
though  not  by  the  official  examiner. — Snptvoie 
Ruling  of  the  Fraternal  Mystic  Circle  t.  u^w- 
ford  (Tex.  Civ.  App.)  844. 

A  beneficial  association  held  not  entitled  to 
prove  a  by-law,  not  pleaded,  passed  after  is- 
suance of  the  certificate  sued  on. — Supreme 
Council,  American  Legion  of  Honw  T.  Storey 
(Tex.  tSv.  App.)  90L 

A  receipt  or  release  in  whole,  given  on  pay- 
ment by  a  benefidal  association  of  part  of  a 
certificate,  held  to  be  without  eonsidemtioD.— 
Supreme  Council,  American  Legion  of  Honor  v. 
Storey  (Tex.  Ctr.  App.)  901. 

A  beneficial  aodety,  not  shown  to  be  a  frater- 
nal beneficiary  a!<sociation,  as  defined  by  Art 
Mav  12,  1899  (Acts  1899.  p.  195,  c.  115.  t  li. 
held,  like  an  insurance  company,  liaUe  for  12 
'  per  cent  damages  and  attorney's  fees,  not  fauv- 
I  mg  paid,  as  it  should,  its  certificate  in  full.— 
Supreme  Council,  American  Legion  of  Honor  r. 
Storey  (Tex.  Civ.  App.)  001. 

The  meaning  of  the  words  '^ce  valne,"  fn  a 
by-law  of  a  beneficial  assonintion  reUtire  to 
payment  of  certificates,  defined. — Su'in'mcrmin- 

,  cil,  American  Legion  of  Honor  t.  Storey  (Tex. 

'  Civ.  App.)  SOL 

INTENT. 

Fraudulent,  see  "Fraudulent  ConTeyances,"  S  1. 

I  INTEREST. 

'  See  •'Usury.'* 

'  Insurable  -interest,  see  "Insurance,"  |  S. 
I  Special  lawa  relating  to,  see  "Statatai^**  1 1. 
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On  particular  cUmmu  of  HoMZttte*. 
Foiids  of  ward's  estate,  me  "Gnardlan  and 

Ward."  I  2. 
Loans  br  MUllag  aud  loan  aasodadoiia,  SM 

"BaUimr  and  Loan  AMoeiationB." 
SkaiMt  In  corporatioa,  aB»  "OorporatkMU*"  {  1. 

I  1.  KeaaTsry. 

Testimony  heU  to  show  a  Bi^ciait  deiaand 
OD  a  bank  for  parment  of  iotereat  due  a  conn- 
tT.—tAim  Conn^  t.  Pannaca*  &  Mv^anti* 
Bank  (Mo.  Snp.)  88B. 

Under  Rer.  St.  1809,  S  ISTS.  tlia  ftict  that  no 
demand  was  made  on  a  bank  fOr  interest  on 
daily  balancea  previons  to  snit  cannot  be  nrged, 
in  the  absence  of  pleading  setting  up  want  of 
demand.— Linn  County  v.  Farmers'  &  Mer- 
chants' Bank  (Ho.  Bop.)  383. 

Where  tbe  emonnt  due  a  depositor  aa  Interest 
la  ascertainable  from  data  at  hand.  It  is  not  nec- 
essary to  mal£e  demand  for  any  specific  nmonnt 
before  ftuing. — Tann  County  v.  Farmers*  &  Mer- 
chantR'  Bank  (Mo.  Sup.)  393. 

Wbere  tbere  was  no  agreement  to  pay  Interest 
on  a  loan,  demand  for  the  amount  one  and  the 
date  ot  such  demand  must  be  alleged  and  prOT- 
ed  in  order  to  inetify  a  jadgment  for  latmst.^ 
Shion  T.  Woodenon  (Uo.  App.)  687. 

INTERPLEADER. 

I  1.  miffht  to  later^aMtar. 

A  Un  of  interpleader  may  be  maintained, 
where  the  doubt  as  to  which  of  the  claimants 
of  the  fond  la  entitled  thereto  is  a  doubt  as 
to  matters  of  law  only. — Sovproign  Camp  Wood- 
men of  the  Worid  t.  Wood  (Mo.  App.)  377. 

Master,  against  which  judgment  for  wa^es 
had  been  wncnred  by  servsnt,  and  Hfiainst 
which  garnishee  Judgment  for  same  wages  had 
also  been  prociired  by  a  creditor  of  servant,  held 
not  entitled  to  an  interpleader  against  serrant 
and  his  creditor.—Wabash  R.  Co.  v.  Flaimigan 
(Mo.  App.l  091. 

{  S.    Frcreeodimca  axd  relief. 

Where  complainant  in  a  bill  of  interpleader  la 
entitled  to  relief,  he  is  also  antHled  to  his 
costs  oat  of  the  fond.— Sovereign  Camp  Wood- 
men of  the  World  v.  Wood  (Mo.  App.)  377. 

Where  complainant  in  a  bill  of  interpleader  Is 
allowed  hia  costs  same  will  be  charged  against 
the  party  whose  claim  to  the  fond  Is  foond  to 
be  invalid. — aovereign  Gamp  Woodman  of  the 
World  V.  Wood  (Mo.  App.)  377. 

A  showing  In  an  annwer  to  a  bill  of  Inter- 
pleader that  one  of  the  contesting  claimants 
is  entitled  to  the  fnad  cannot  affect  complain- 
ant's right  to  relief  by  havias;  the  iaterpleas 
filed.—Sorereign  Camp  Woodaen  of  the  World 
V.  Wood  (Mo.  App.)  377. 

A  bill  at  interpleader  by  a  mntnal  benefit  as- 
sociation held  to  state  facts  entitling  plaintiff  to 
relief.— Soverdga  Camp  Woodmen  of  the  World 
T.  Wood  (Mo.  App.)  377. 

Coaseot  by  one  defendant  to  an  interpleader 
Md  not  to  confer  jurisdiction  over  the  other 
defendant — Wabash  R.  Co.  v.  Flaonigan  (Mo. 
App.)  rm. 

Where  the  only  prayer  tor  Judgment  for  at- 
torney's fees  covered  by  an  indemnity  bond 
given  defendant  bank  was  In  the  event  Judg- 
ment should  be  rendered  against  the  bank  and 
in  favor  of  plaintiff,  and  plaintiff  was  beaten, 
a  judgment  in  favor  of  the  bank  for  such  attor- 
ney*s  fees  was  erroneous.— Great  GoodcH  of 
Texas,  Improved  Order  of  Red  Men,  T.  Adams 
CTex.  GIt.  App.)  560. 

INTERROGATORIES. 

To  witnesses,  fee  "Depositions." 


I       INTERSTATE  COMMERCE. 

',  Beffolation,  sea  "Oommarce>" 

I  INTERVENTION. 

'  In  Bttacbment  proceedings*  see  "Attachment" 

INTER  VIVOS, 

i  Bee  '^Hfta,"  |  1. 

I  INTESTACY. 

See  **DcK!eiit  and  Diabrlbatlon.** 

INTOXICATING  LIQUORS. 

Admissibility  of  evidence  in  prosecution  for  vio- 
lation of  liquor  laws  to  explain  mistake  in 
election  retnrns  as  to  name  of  precinct,  see 
"Evidence,"  i  8, 

Constitutional  guaranty  against  class  legisla- 
tion as  applied  to  statutes  relating  to  salee 
of,  see  ''(Constitutional  I..aw,"  §  2. 

Oonstitntlonal  guaranty  of  equal  pi-otection  of 
laws  as  applied  to  statatea  relating  to  sales 
of,  see  **CoBstltutional  Law,"  8  3. 

Demonstrative  evidence  lo  prosecution  for  vio- 
lation of  liquor  lawe,  see  "Criminal  Law," 
S  8- 

Instniotlons  In  prowcution  for  violation  of  liq- 
uor laws,  see  "Criminal  Law,"  §  21, 

Opinion  evidence  in  prosecution  for  violation 
of  liquor  laws,  see  "Criminal  Law,"  S  12. 

%  1.   Conatltntiasudl^  «t  aeta  amd  ordl- 


The  local  option  law  (Rev.  St.  1809,  p.  760, 
art.  3,  c.  22),  authorizing  cities  having  a  pop- 
nlation  of  2,5(X)  inhabitants  to  iwohibit  the  sale 
of  intoxicating  liquors  therein,  is  not  in  con- 
travention of  Const,  art.  9,  i  7,  aa  making  a 
new  class  of  cities  of  the  fourth  da8S.-HBix 
parte  Handler  ^o.  Sup.)  920, 

i  S.   Im«1  •yttom. 

The  statute  espressiy  provides  that  proaecn- 
tlons  may  be  mamtaiaed  Cor  a  violation  of  the 
local  oirtion  law  after  the  repeal  of  the  law  in 
the  territory.— Woods  v.  State  (Tex.  Cx.  App.) 
37. 

Failure  to  post  one  notice  of  local  option  elec- 
tim  for  requisite  number  of  days  held  to  in- 
validate election.— Bx  Parte  Conlcy  (Tex.  Cr. 
App.)  301. 

The  fact  that  notices  of  local  option  election 
aetnally  poated  were  aobscqnently  torn  at  blows 
down  heul  not  to  aflFect  validity  of  election.— 
Nelson  V.  State  (T^  O.  App.)  SOS. 

In  a  prosecntion  for  violating  local  option 
law,  held,  that  order  for  election  need  not  show 
who  was  appointed  to  hold  same. — ^Nelson  v. 
State  (Tex.  Cr.  App.)  502. 

"I'osting  as  required  by  law"  notices  of  local 
option  election  kfld  to  mean  actual  posting  req- 
uisite number  of  days  before  election  la  held. 
—Nelson  v.  Sute  CTez.  Cr.  App.)  S02. 

In  a  prosecution  for  violating  local  option  law, 
return  and  poll  list  of  election  held  competent 
in  evidence.— Nelson  v.  Btate  (Tex.  Cr.  App.) 
502. 

In  a  prosecution  for  violating  local  option  law, 
prima  facie  case  of  fact  of  publication  is  made 
where  county  judge's  certificate  of  the  reEult  of 
the  eleitiou  has  been  properly  entered  of  rec- 
ord.—Neison  V.  State  (Tex.  Cr.  App.)  502. 

(^ange  of  boundaries  of  justice  precinct, 
made  subseqnpnt  to  local  option  eler^Ion,  held 
not  to  invalidate  same. — Nelson  v.  State  (Tex. 

Cr.  App.)  502. 

An  entry  on  the  mtnntea  of  the  commisfiiouera* 
court  held  to  show  that  the  order  of  such  court 
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declarinc  the  result  of  a  local  option  election 
was  pablished  tour  sncoesslve  weelu. — Ez  parte 
SnlliTan  (Tez.  Cr.  App.)  790. 

}  3.    Iiloeniea  and  tazei. 

Whether  a  minor  remained  in  a  saloon,  with- 
in the  law  giving  a  parent  a  cause  of  action 
against  a  saloon  keeper  and  sureties  on  his  bond 
in  such  case,  was  for  the  jury.— Ooz  v.  Thomp- 
son (Tez.  Ci7.  App.)  819. 

S  4.  Rcgiilatlotts. 

Where  an  order  of  the  county  court  proliibit- 
inc  the  sale  of  liqnom  within  three  miles  of  a 
scQOo)  WB4  mado,  nnder  Acts  1895,  p.  86.  that 
a  dramshop  keeper  possessed  a  license  previous- 
ly granted  was  no  defense  to  a  prosecution  for 
Tiolatine  the  order. — Viefhaus  &  Bohenstehn  t. 
State  (Ark.)  585. 

The  proviso  of  Acts  1881,  p.  140,  ezemptin)? 
Ucensed  persons  from  the  force  of  an  order 
granted  thereunder  prohibiting  the  sale  of  liq- 
uors within  three  miles  of  a  schoolhouse,  held  to 
apply  only  to  persons  who  had  obtained  a  li- 
cense before  the  DnssBge  of  the  act^Viefhaus 
A  Bohenstehn  v.  State  (Ark.)  686. 

Under  Ky.  St  f  8068,  an  ordinance  prohibit- 
ing the  dispensing  of  spirituous  liquors  during 
c«^ain  hours  AeM  valid  In  c^ain  respects  and 
invalid  in  others.— McNuIty  v.  Toopf  .(Ky.) 

Act  approved  Feb.  2.  1903,'amendlng  the  four- 
mile  liquor  law  as  found  In  Acts  1887,  p.  293,  c. 
167.  amended  by  Acta  1899,  p.  474  c.  221. 
oonatmed.  and  held  not  to  re-enact  the  provi- 
sions of  Act  1899,  saving  sales  made  under  !!• 
censes  In  force  at  the  time  the  act  waa  passed. 
—Webster  t.  State  (Tenn.)  1020. 

The  fact  that  a  liquor  dealer  In  good  faith  be- 
lieves a  minor,  whom  he  permits  to  enter  and 
remain  in  his  saloon,  to  be  of  age,  is  no  de- 
fense to  an  action  permitting  such  entry  and 
remaining. — C!oi  v.  Thompson  (Tez.  Civ.  App.) 
819. 

Where  a  minor  enters  a  saloon  to  procure  a 
drink,  and  remains  no  longer  than  necessary  for 
such  purpose,  the  saloon  keeper,  who  honestly 
believes  him  to  be  of  age,  is  not  liable  for  per- 
mitting a  minor  to  enter  and  remain  In  saloons. 
— Coz  V.  Thompson  (Tez.  Civ.  App.)  819. 

If  a  minor  niters  a  saloon  for  a  lawful  pur- 
pose, and  leaves  after  he  accomplishes  It.  no 
liability  attaches  to  the  saloon  keeper,  under 
statute  ^ving  parent  right  of  action  when  mi- 
nor enters  and  remains  In  a  saloon.— Coz  v. 
Thompson  (Tez.  Civ.  App.)  819. 

To  render  a  liquor  dealer  and  bis  sureties  lia- 
ble to  a  parent  whose  minor  child  is  permitted 
by  the  saloon  keeper  to  "enter  and  remain*'  In 
the  saloon,  it  Is  necessary  that  such  minor  both 
"enter"  and  "remain,"— Coz  T.  Thompson  (T^z. 
Civ.  App.)  819. 

{  5.  Offenses. 

Under  Kv.  St.  Is99,  §  2568,  a  sale  of  liquor  at 
wholesale  held  not  a  violation  of  section  2557, 
by  reason  of  the  fact  that  the  purchaser  was  an 
inebriate  and  Intended  to  personally  consume 
the  liquor  at  his  residence. — Walker  v.  Common- 
wealth (Ky.)  242. 

A  wholesale  liquor  dealer  Acid,  under  the  facts, 
to  be  guilty  with  the  saloon  keeper  of  an  illegal 
sale,  though  the  same  was  made  tn  the  name 
of  the  saloon  keeper.— Wetster  t.  State  (Tenn.) 
1020. 

The  local  option  law  prohibits  all  sale  of  in- 
toxicating liquors  in  any  local  option  district, 
whether  as  n  hevt'rnpe  or  otherwise,  except  for 
sacramental  and  metlifinni  purposes.— Greiner- 
Kelley  Drug  Co.  v.  Tniett  (Tex.  Civ.  App.)  530. 

The  local  option  law  does  not  prohibit  the 
sale  of  alcohol  for  medicinal  purposes  on  a  pre- 
scription.—Greiner-Kelley  Drug  Oa  t,  Trnett 
CTez.  Qt.  App.)  aSQ. 


The  local  option  law  held  to  prohibit  the  aale 
of  alcohol  by  wholesale  druggists  to  retail  dmg- 
«sta  for  medicinal  pmpoBes.  —  Greiner-Kdley 
Drug  Co.  V.  Tniett  (Tez.  Civ.  Appi)  536. 

Alcohol  held  an  Intoxicating  liquor.  wMiin  th(> 
meaning  of  the  local  option  law.---Oreinet>KelI«>v 
Urug  Co.  V.  Truett  (Tex.  Qv.  App.)  536. 

i  6.   Aettens  for  penalties. 

In  an  action  for  the  penalty  for  vi<datiDg 
an  ordinance  requiring  the  closing  of  saloons, 
an  answer  controverting  the  validity  of  the  or- 
dinance, because  it  had  not  been  publii^bed  as 
required  by  Ky.  St.  $  3045,  may  be  filed.— Mc- 
NuIty V.  Toopf  (Ky.)  258. 

Under  Ky.  St.  8  3063,  an  answer,  in  an  action 
for  the  penalty  for  violating  an  ordinance, 
averring  that  the  ordinance  was  not  recorded  in 
the  journal  on  the  days  it  passed  the  respectiT<> 
houses,  held  insutficient.— McNulty  t.  To(K»f 
(Ky.)  258. 

I  7.    Criminal  proseontiona. 

Indictment  for  the  illegal  selling  of  intozi- 
cantB  held  not  to  state  an  oSeose. — Etinkle  t. 
Commonwealth  (Ky.)  281. 

Where  a  witness  testified  that  the  liqnor  wM 
bv  defendant  affected  him  as  an  alcobolic  stim- 
ulant, and  made  the  purchaser  drank,  these 
facta,  if  true,  proved  the  sale  of  intozicating  liq- 
uor, and  evidence  ot  eztraneoos  stlea  wu  in- 
admlsrible.- Parker  t.  State  (Tez.  Cr.  App.)  90. 

In  a  prosecatioQ  for  Illegally  selling  Uqaor,  evi- 
dence held  sufficient  to  show  that  B.  was  a  Uq- 
aor  dealer,  and  that  defendant  was  his  agent 
and  employ^.— BradlcT  t.  State  (Tez.  Cr.  App.) 

B2. 

In  a  prosecution  for  selling  liquor  as  agent 
of  B.,  a  judgm«it  against  8.,  and  a  ^ea  of 
guilty  to  a  charge  of  selling  liquor,  fteld  admis- 
sible to  show  that  the  business  belonged  to  B. 
—Bradley  v.  State  (Tez.  Cr.  App.)  32. 

An  information  for  violation  of  the  local  op- 
tion law  held  not  invalidated  by  a  clause  stating 
that  the  offense  was  committed  in  a  certain  pre- 
cinct "as  it  existed"  on  and  prior  to  a  certain 
date.— Woods  v.  State  (Tex.  Cr.  App.)  37. 

An  information  for  violation  of  the  local  op- 
tion law  held  Buffldent  though  not  alleging  the 
boundaries  of  th«  ptennct  as  it  existed  after  a 
change  of  the  bonndaries  by  the  commisrion- 
ers*  court— Woods-  v.  State  (Tex.  ft.  App.)  37. 

In  a  prosecution  for  violating  local  option  law. 

where  posting  of  notices  of  election  is  conclu- 
sively shown,  court  may  diarge  that  law  is 
valid.— Nelson  v.  State  CTez.  Cr.  App.)  502. 

In  a  prosecution  for  violating  local  option 
law,  question  as  to  whether  notices  of  elec- 
tion were  properly  posted  Aeld  one  for  jury, 
where  evidence  was  conflicting. — ^Nidson  t.  tState 
(Tez.  Cr.  App.)  502. 

Indictment  for  selling  liqiiw  In  local  optioo 
district  without  license  need  not  aver  that  the 
sale  was  under  prescription. — Robinson  t.  State 
(Tex.  Cr.  App.)  526. 

Indictment  for  mgaging  in  occnpation  ot  sdl- 
ing  liquor  in  local  option  district  held  Insuffi- 
cient Correct  form  pre8cril}ed.— Robinson  v. 
State  (Tex.  Cr.  App.)  526. 

On  a  prosecution  for  violating  the  l<»cal  option 
law,  evidence  held  to  snimort  a  verdict  of  gnllb'- 
—Taylor  v.  State  (Tex.  Cr.  App.)  686. 

8  8.    CiTil  dan  ace  laws. 

(Consent  of  a  parent  to  certain  liquor  dealer*! 
selling  liguor  to  his  minor  son  held  no  defen»e 
to  an  action  for  a  sale  to  him  by  another  dealer. 
—Roach  V.  Springer  (Tez.  Civ.  App.)  933. 

^Vhat  a  minor,  when  purchaung  liquor,  ssii! 
as  to  his  father's  consent,  Is  not  admissible  io 
an  action  by  the  father  against  the  liquor 
dealer  for  making  the  sale.— Roadi  ^riORer 
(Tex.  Civ.  App.)  933. 
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INVENTORY. 

Of  estate  of  decedent,  see  **Blxecatort  ud  Ad- 
mlnlttratOTS,"  {  1. 

ISSUES. 

In  crbninal  prosecutioiis,  tee  "I&dictment  and 

Information,"  I  4. 
Presented  for  reriew  tm  aiveal,  M»  "Appeal 

and  £nor»**  {  3. 

JEOPARDY. 

Former  jeopardy  bar  to  pnwecntlon,  see  *KMni- 

inal  Lav,"  |  S. 
Plea^of  former  Jeopardy,  aee  "Orlmlnal  I«w," 

JOINDER. 

Of  eaafles  of  action,  aee  "Action,*'  |  % 

JUDGES. 

See  "Oonrta";  "Justices  of  tbe  Peace.** 
Prejndioe  of,  as  ground  for  change  of  renne, 

see  "Venae,"  {  2. 

1  1.    Special  or  snbstttute  jndces. 

Hev.  St  1885.  art  1111,  Ae/d  not  to  prerent 
special  jodge  from  preriding  at  anedal  term  of 
district  conrt— Texas  Cent  R.  Oo.  T.  Bender 
(Tex.  CIt.  App.)  561. 

{  S.    Bichts,  powers,  duties,  and  liabil- 
ities. 

Rev.  St  1809,  8  4161,  defining  the  term  "cir- 
cuit conrt,"  held  not  apiwicable  to  Act  1851  (Her. 
St  1899,  p.  2579)  granting  power  to  the  jadge 
of  Cape  Girardean  court  of  common  pleas  to 
Issne  mjunctiona  returnable  to  circoit  court. — 
Olirer  t.  Snider  (Mo.  Sap.)  591. 

Under  charter  of  Gape  Oirardeau  conrt  of 
common  pleas  (Rev.  St.  1899,  pp.  2582,  2583, 
18,  30),  writs  of  injunction  issued  by  the  judge 
of  said  court  in  vacation  mnat  be  returnable 
to  the  circuit  court— Oliver  t.  Snidor  (Mo.  Sup.) 
591. 

The  Second  circuit  court  of  Shelby  county, 
created  by  Act  AprU  1,  1903,  p.  205,  c.  99,  Md 
a  state  cowt  so  that  the  proTisiou  for  pay- 
meut  of  the  judge's  salary  by  the  county  tIo- 
Intes  Const  art.  2,  8  29.— Colbert  t.  Bond 
fTenn.)  1061;  Glisson  v.  Calloway,  Id. 

The  probate  court  of  Shelby  county,  created 
by  Act  June  24,  1870  (Acts  1870,  p.  135,  c.  86), 
held  a  county  court,  so  that  the  provision  for 

Rayment  of  the  judge's  salary  by  the  county 
I  valid.— Colbert  v.  Bond  CTenn.)  1061;  Glis- 
5u>n  V.  Calloway,  Id. 

Act  April  16,  1901  (Acts  1901,  p.  247,  c.  140), 
authorizing  conn^  courts  to  make  appropria- 
tions for  compensation  of  judges  of  circuit, 
chancery,  and  criminal  courts,  held  to  violate 
Const,  art.  2,  §  29,  limiting  the  power  of  coun- 
ties to  tax  to  county  purposes. — Colbert  v.  Bond 
(Tenn.)  1061;  Glisson  v.  Calloway,  Id. 

Act  April  16,  1901  (Acta  1901,  p.  247,  c.  140), 
authorizing  county  courts  to  appropriate  in  tbeir 
discretion  suma  for  payment  of  judges,  Md  to 
violate  Const,  art.  6,  §  7,  providing  that  the 
salary  of  the  judges  of  the  atate  shall  be  ascer- 
tained by  law.— Colbert  t.  Bond  (Tenn.)  lOttl; 
Glisson  V.  Calloway,  Id. 

A  trial  jndge  lies  authority,  after  the  expira- 
tion of  his  term  of  office  and  during  the  term  of 
court  at  which  trial  was  liad,  to  make  end  file 
oonclusiouH  of  fact  and  law. — Storrle  v.  Shaw 
(Tex.  Sup.)  20. 

I  3.    Dlsqnallfloatioa  to  aot> 

Jndge  held  not  disqualified  to  try  murder 
case  by  having  acted  as  assistant  district  attor- 


ney in  preeenting  ease  against  accomplice  to 
gjHid  jury.— Locklln  v.  State  (Tex.  Ct.  App.) 

JUDGMENT. 

DectsionB  of  courts  in  general,  see  "Courts," 
I  2. 

Bevlew,  see  "Appeal  and  Error." 

fn  partteutar  civil  cuMtma  or  proceedings. 

See  "Divorce,"  fiS  2,  4;  "Reformation  of  In- 
struments," {  1. 

Decree  in  equity,  see  "Kquity,"  {  HL 

Foreclosure,  see  ''Mortgages,"  §  7. 

Highway  proceedings,  see  "Highways,"  9  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  «  18. 

Setting  aside  fraudulent  conveyance,  tee 
"Fraudulent  Conveyances,"  S  3. 

To  enforce  mechanic's  lien,  see  "Master  and 
Servant"  fi  2. 

i  1.   Nature  and  essentials  in  ceneral. 

If,  under  the  pleadings  in  an  action  to  fore- 
close a  mortgage,  the  court  bad  no  jurisdiction 
to  enter  a  personal  judgment,  that  much  of  the 
decree  would  be  void,  but  the  rest  of  it  would 
not  be  affected.— State  ex  rel.  Wyandotte  Lodge, 
No.  35,  I.  O.  O.  F.,  V.  Evans  (Mo.  Sup.)  814. 

i  2.   On  consent,  oMw,  ot  admission. 

Judgment  held  to  be  by  consent,  and  not  a 
confession,  under  Sand.  &  H.  Dig.  S  5872,  and 
hence  valid,  in  the  absence  of  fraud  or  igno- 
rance of  facta  by  defendant,  though  entered  by 
plainttfiTs  att(Mrney.— Houpt  v.  Bohl  (Arli.)  470. 

f  3.    E«nltable  reUef . 

Suit  in  circuit  court  to  enjoin  collection  of 
school  tax  held  not  an  attack  on  judgment  of 
county  court  ordering  election  on  tax  propo<tl- 
tion.  80  as  to  violate  C$v.  Cbde,  1  286.— Waring 
V.  Bertram  (Ky.)  222. 

fi  4.    Collateral  attaok. 

Where  a  judgment  of  a  court  of  general  juris- 
diction is  attached  collaterally,  eveiy  presump- 
tion is  indulged  in  favor  of  its  integrity.— Nortn- 
ington  V.  Beid  (Ky.)  206. 

A  defendant  having  Joined  issue  on  pleading 
filed  by  a  guardian  ad  litem.  Held  not  entitled 
to  questifHi  the  judgment,  in  a  subsequent  suit 
against  a  third  person,  on  the  ground  tiiat  the 
infants  were  not  properly  before  the  court— 
Northington  v.  B«d  (Ky.)  206. 

Where  a  judgment  is  asssiled  collaterally  only, 
jurisdiction  is  presumed,  though  no  Bervire  of 
process  is  shown.— Miller  v.  Farmers'  Bank 
(Ky.)  218. 

S  S.    Mercer  and  bar  of  oanses  ot  action 
and  defenses. 

Where  a  tenant  claimed  that  the  collapse  of 
certain  fioors  in  a  building  was  due  to  de- 
fective construction  and  want  of  repairs,  and 
the  landlord  claimed  It  resulted  from  overload- 
ing, a  defanlt  Judgment  in  an  action  by  the 
tenant  to  recover  damages  therefor  feeld  conclu- 
sive of  an  action  by  the  landlord  for  such  over- 
loading.—Taylor  V.  Sledge  (Tenn.)  1074. 

9  e.   ConolnslTenass  of  adjudication. 

Under  Ky.  St  1899,  §g  1834.  1840,  4129. 
4131,  4148,  4151,  4184.  and  Const  {  144.  a 
Judgment  by  defanlt  against  eberlfE  In  suit  to 
enjoin  collection  of  taxes  Aeld  not  res  Judicata 
in  subsequent  suit  by  county  to  enforce  collec- 
tion of  the  taxes. — Henderson  Oounty  v.  Hen- 
derson Bridge  Oo.  (Ky.)  239. 

A  justice's  judgment,  in  an  action  to  fore- 
close a  mechanic's  llcn,  finding  that  purchasers 
of  the  land  were  the  owners  on  the  day  the 
deliveiT  of  materials  began,  held  not  res  judicata 
of  such  question. — Wilson  v.  Lubke  (Mo.  Sup.) 
602. 

Where,  in  an  action  to  which  plaintiflT  and  de- 
fendant were  parties,  it  was  determined  that 
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idalnHlTa  ancestor  acquired  a  fee  in  certain 
proyerty  by  a  deed  to  her,  the  judgment  in  tliat 
suit,  unapnealed  from,  was  tea  judicata  of  roch 
action. — Fieue  v.  Kirchoft  (Mo.  Sup.)  608. 

That  certain  defendants  were  minors,  and  de- 
fended by  a  guardian  ad  litem  after  bang  per- 
sonally served,  he!d  not  to  affect  the  conclusive- 
neuft  of  the  judgment  rendered  as  against  them. 
-I-^iene  v.  Kirehoff  (Mo.  Sup.)  608. 

Where  the  conetmction  of  a  will  could  have 
been  settled  with  only  the  original  parties  be- 
fore the  court,  the  decree  would  not  hare  been 
binding,  ae  res  jadicata,  on  proper  parties  not 
brought  In.— Katzenberger  T.  WaaTM  (Tenn.) 
937. 

A  judgment  in  an  action  by  a  bank  for  the 
recoveiy  of  a  balance  due  against  plaintiff  as 
surety  on  certain  aotea  held  not  res  judicata  in 
a  aubsegnent  action  in  assumpsit  for  the  bank's 
alleged  conTcrsion  of  property  pledged  to  secure 
the  notea.— Memphis  City  Bank  t.  Smith  (Tenn.) 
1065. 

A  Judgment  by  defaiilt  is  conelnsire  agalnat 
th«  partuu  of  all  matters  property  pleaded  and 
averred  in  the  deeUratlon.— Taylor  T.  Sledge 
<TeaD.)  1074 

f  T.  Idea. 

Judgment  debtor  held  to  have  been  mere  con- 
duit in  the  transfer  of  title  from  third  person 
to  complainant,  so  that  lien  of  judgment  did  not 
attach  to  the  land.— Gordon  v.  Cox  (Tenn.)  925. 

Question  whether  conveyance  from  judgment 
debtor  to  third  person  was  fraudulent,  or  not, 
held  immaterial;  complainant,  who  bought  from 
the  third  person,  having  had  do  DOtLce  Of  the 
fraud. — Gordon  v.  Coot  (Tain.)  926. 

{  8.    Payment,  aatiafaotlon,  meisMTt  and 
disoharse. 

UnleBs  tlie  clerk  of  the  district  court  ia  made 
the  agent  of  the  judgment  creditor,  a  payment 
of  money  due  on  the  judgment  to  the  clerl(,  ia 
not  a  aatiflfactioa  of  the  jncUnnent.— City  of 
Whiteaboro  r.  Diamond  (Tex.  Cit.  App.)  540. 

i  9.    PleacUnc   and   evldeafle   of  iudc- 
ment  as  estoppel  or  defense. 

In  an  action  on  a  note,  a  plea  of  resjndicnta 
Md  RafUcieiit.— Fwn  t.  Roach  A  Oo.  (Tex.  GIt. 
App.)  361. 

A  plea  of  res  Jadicata  ia  not  demurrable  for 
falling  to  show  afflrmatively  that  the  former 

i'udgment  has  not  been  appealed  from. — Fenn  y, 
toach  &  Co.  (Tex.  GIt.  App.)  861. 

JUDICIAL  NOTICE. 

In  ciTfl  aetlona,  see  **IMdence,"  9  1, 

JUDICIAL  SALES. 

Of  property  of  decedent;  see  *^xecntorB  Kod 

Administrators,"  S  5. 
Of   property  of   Infant,   aee   "Guardian  and 

Ward,"  §  3. 
On  execution,  see  '^ExecotiDn,"  |  8. 

JURISDICTION. 

Effect  of  appearance,  aee  "Appearance." 

Objections  to  jurisdiction  as  ground  for  abate- 
ment, see  "Abatement  and  Revival,"  §  1. 

Want  of,  as  ground  for  collateral  attack  on 
judgment,  see  "Judgment,"  ^  4. 

Jwrisdlction  ofparUculceraeiUmt  or  procecdingM. 

See  "Attachment."  §  2. 

Agninfit  i>er3onat  representatives,  see  "Execu- 
tors and  Administrators,"  §  6. 

I''or  apcdiiiitine  tjy  excriiturs  or  julniinistrntors, 
see  "Kxifi-'utors  and  AdiuiiiislriitorH,"  ^  7. 

Relief  BguJmitt  judgment,  see  "Judgment,"  |  8, 


Special  JxtrMKctton*. 

Appellate  jm-isdiction,  see  "Appeal  and  Siror," 

Particular  courts,  see  "Courts,'* 

JURY. 

Constitutional  gaaranty  of  equal  protection  or 
laws  aa  B|ipli«]  to  statutes  requinng  party  ap- 
plying for  special  jury  to  deposit  coat  thweuf, 
see  "Constitutional  Law,"  S  S. 

Custody  and  conduct,  see  **GnmIntl  Law,"  I  23; 
"Trial,"  8  10. 

Disqualification  or  misconduct  ground  for  new 
trial,  see  "Criminal  Law,"  8  24;  "New  Trial." 

u. 

InstmctionB  in  civil  actions,  see  "Trial,"  H  4-8. 
Instructions  in  cnminal  prosecationa,  see  "(^ini- 

inal  Law,"  f  21. 
Questions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  {  1ft. 
Service  of  list  of  jurors  on  defendant  see 

"Criminal  Law,"  1 17. 
Taking  case  or  qnestion  from  jury  at  trial,  see 

"Tr&U"  S  3. 
Verdict  in  civil  actions,  see  •"Trial,"  I  11. 
V«dict  In  criminal  prosecutions,  see  **Criminal 

Law,"  S  16. 

{  1.   Risbt  to  trial  hy  farj. 

Rev.  St.  1S99,  p.  l&o3,  c.  &1,  art  28.  i  0666. 
providing  for  special  jories,  held  not  nneonsti- 
tiitTonal  try  reason  of  fact  that  it  empowers  afaer- 
iff  or  juiy  commissions-  to  select  snch  jnrieR.— 
Eckricb  T.  St.  Lools  TzaiisU  Go.  (Mo.  8np.| 
755. 

Rev.  8t  1899,  p.  1553,  c  91,  artu  23,  f  6566. 
proTiding  for  spedal  jnriea,  held  not  Tiolative 
of  federal  or  Mitsouri  Constitutions,  in  that  it 
empowers  jury  conunisti<«er  to  select  sncb  jmr, 
thereby  opening  the  door  for  the  "fixing**  <rf 
the  same.—Eckrieh  v.  St.  Lonls  Transit  Co. 
(Mo.  Sup.)  755. 

BeT.  St.  1808,  p.  1553,  c.  91,  art.  23,  I  6568. 
providing  for  special  jnries,  held  not  violative 
of  the  Constftation  of  Missouri,  providing  that 
rigltt  of  trial  hj  jury  Aaii  remam  inviolate.— 
Eokrich  v.  St.  Louis  Transit  Co.  (Mo.  Sop.) 
756. 

f  t.    Smnmenlnc,  attendasoe,  dlveharsSk 
and  oompensatlon. 

Statutes  proTiding  for  summoninc  Jprors  are 
mereiy  dixectory.— State  t.  Fanlkner  (Mo.  Snp.) 
116. 

Ber.  St  1899,  11  S791,  6666,  seen  ring  to  liti- 
gants right  to  special  jury,  etc.,  in  dties  of  over 
•iW.OOO.  held  not  onconatrtntional.— State  v. 
Faulkner  (Mo.  Sup.)  116. 

Rev.  St.  1899,  U  8791,  6666,  relotiTe  to  spe- 
cial iuries.  Add  not  in  conflict— State  r.  Fauik- 
ner  (Mo.  Snp.)  116. 

A  special  jory  ia  not  a  Jary  drawn  by  cbas(.-«. 
but  one  sheeted  by  the  proper  officer  in  tiie 
exercise  of  discretion. — State  t.  Faulkner  (Mo. 
»up.)  ll(i. 

In  a  criminal  proseeotloa,  Md,  Aat  defendant 
had  no  absolute  right  to  ieq.aire  esurt  to  draw 
jurymen  fcom  a  certain  list— State  t.  Faulkner 

(Mo.  Sup.)  116. 

Fact  that  there  was  no  objection  to  any  |nrar 
on  a  panel  on  n  criminal  prosecation  h^d  to  show 
that  no  prejudice  resoited  to  defendant  from 
court's  action  in  failing  to  select  jnrymen  fr«':t: 
a  certain  list.^tate  T.  Faulkner  (Mo.  Sop. 
116. 

The  defendant  in  a  criminal  ease  has  no  right 
to  have  a  special  jnry  drawn  by  dianca.— StatP 

V.  Lehraau  (Slo,  Sup.)  139. 

Id  the  trial  of  a  criminal  case,  court  Aefd  not 
to  have  ejred  in  impaneling  jury. — Beyoa  n 
State  (Tex.  Cr.  App.)  2Sw 


Digitized  by 


Google 


INDEX. 


U79 


Untor  ODde  Gr.  Proc.  1695,  art  649,  Ulasman 
need  not  be  selected  in  the  manner  proTided  bj 
article  647  for  tbe  selection  of  a  special  venire. 
— Locklin  t.  8ute  (Tex.  Cr.  App.)  303^ 

The  mere  fact  that  all  the  jarors  for  a  term 
were  selected  from  one  and  tbe  same  city .  is 
not  a  TBlid  objection  to  the  venire.— Williama  t. 
State  (Tex.  Or.  App.)  859. 

ThoQgh  the  Jnry  commisslonoB  for  a  term 
are  appointed  from  the  same  dtv,  the?  are  sot 
disquafiSed  to  act  bv  Code  Gr.  Proc.  1895.  art 
372,  where  Qie  city  has  two-thirds  of  the  voters 
in  the  conntr.— wilUama  v.  State  (Tex.  Cr. 
App.)  859. 

The  issuance  of  a  citation  to  jaiy  commis- 
sioners held  waived  bv  their  appearance  in  re- 
sponse to  a  notice.— Williams  v.  State  (Tex.  Cr. 
App.)  859. 

Court  hel4  not  empowered  to  require  defend* 
ant  to  take  a  jnry  from  a  venire  selected  by 
the  sheriff ;  none  of  the  contingencies  men- 
tioned in  Rev.  St  1895,  art.  3150,  havinsroc- 
cnrred.— Texas  &  N.  O.  R.  C!o.  v.  Fallen  (Tex. 
Oiv.  App.)  1084. 

I  3.    Oompetenoy  of  Jarora,  ahalleBKea, 
•nd  obJeotloBB. 

In  a  prosecution  for  theft,  refusal  to  allow 
defendant  peremptory  cballenirefi  held  not  error. 
—Smith  V.  State  (Tex.  Cr.  App.)  298. 

An  irregularity  In  the  seteotion  of  talesmen, 
the  flummoning;  of  whom  is  directed  In  the  same 
writ  with  that  of  a  special  venire,  is  not 
Kronnd  tor  qnashinE  the  venire. — Locklin  v. 
State  (Tex.  Or.  App.)  SXX. 

Rev.  St.  1S95,  art.  3202.  does  not  restrict 
the  right  of  a  litignnt  to  question  the  pow^ 
of  the  court  to  order  a  venire  to  be  summoned 
by  the  sheriEF,  and  to  substitute  such  venire  for 
one  reguiarlv  drawn  by  the  jury  commissioners. 
—Texas  &  N.  O.  B.  Oo.  v.  PoUen  (Tex.  Civ. 
App.)  1084. 

JUSTICES  OF  THE  PEACE. 

I  1.    Frooednre  Im  oItU  «•■•■. 

An  Injunction  will  not  He  to  restrain  execu- 
tion of  a  jostice's  judfnnent,  rendered  in  a  suit 
of  which  he  hnd  jurisdiction,  where  the  amount 
involved  was  insufficient  to  snstain  an  appeal. — 
St  Lonis.  L  M.  &  &  1^.  Co.  V.  Coca  Ck)la  Co. 
(Tex.  Civ.  App.)  563. 

S  2.   BeTiew  of  prooeedinca* 

Judgment  between  plaintiff  and  one  defend- 
ant in  justice's  conrt  iteld  shown  by  transcript 
to  have  been  rendered,  so  as  to  make  such  de- 
fendaut  proper  obligee  in  appeal  bond.— Girvin 
T.  Wood  (Tex.  Civ.  App.)  48. 

Appeal  bond  from  justice's  conrt  Mid  coodl- 
tkmed  substantially  In  compliance  with  the 
statnte.— Girvin  v.  Wood  (Tex.  Gr.  App.)  49. 

A  justice's  judgment,  sustaining  a  demurrer 
to  plaintiff's  evidence  and  rendering  judgment 
for  defendant  for  costs,  without  determining 
a  tToss-aotion  filed  by  defendant,  held  not  a 
final  jnd^rmont,  so  as  to  sustnin  an  appeal  to  tbe 
Conner  court— Carothers  v.  Holloman  (Tex.  Civ. 
App.)  1084. 

KNOWLEDGE. 

Bj  grantee  of  fraud  in  conveyance,  aee  "B^nd- 
olent  Conveyances,"  |  1. 

UNDLORO  AND  TENANT. 

Lease  diBtinguiBhed  from  chattel  mortgage,  aee 
"Chattel  Mortgages,"  8  1. 

I  1.    Tenu  for  yeara. 

Under  Rev.  St.  1895,  art.  3260,  where  a  ten- 
ant tubieta  premises  without  the  landlord's 
consent,  the  landlord  has  the  right  to  forfeit 


the  lease.- Markowiti  v.  OreenwaU  Theatrical 

CIrenit  Co.  (Tex.  Giv.  App.)  74. 

A  contract  between  lessee  of  opera  honse  and 
third  person  Aeld  no^  to  have  amounted  to  a  sub- 
letting of  the  premises  by  the  lessee. — Markowitc 
V.  Greenwall  Theatrical  Circuit  Co.  (Tex.  (3iv. 
App.)  74,  317. 

5  2.   Bent  and  adTanoea. 

The  lien  of  a  landlord  will  prevail  over  a 
mortgage  executed  by  the  tenant  upon  property 
subject  to  the  lien,  where  the  mortgagee  does 
not  forthwith  file  the  mortgage  for  record,  as  re- 
quired by  statute.— Liquid  Carbonic  Add  Mfg. 
Oo.  V.  Lewis  (Tex.  Ov.  App.)  47. 

Under  Rev.  St  1895,  art.  3236,  facts  h«l4 
to  show  conversion  by  a  third  person  of  crop 
on  which  was  a  landlord's  lien. — Mensing  Bros. 

6  Co.  V.  Cardwel]  (Tex.  Civ.  App.)  347. 

Bvldence  A«M  sufficient  to  allow  of  the  jndg^ 
ment  for  rent,  without  special  testimony  as  to 
the  value  of  the  com  tnat  was  to  be  siTeu 
&s  part  of  the  rent.— Mensing  Bros.  &  (m.  r. 
Cardwell  (Tex.  Civ.  App.)  847. 

Rev.  St  1895.  art.  3240,  authorizes  a  distress 
warrant  und^  the  drcomstancea  atated  therein, 
whether  the  rent  Is  due  or  not.— Allen  v.  Bmn- 
ner  (Tex.  Civ.  App.)  821. 

Under  Bev.  St  18^,  art  3242.  a  dlstreaa 
warrant  Jield  to  have  been  properly  returned  to 
the  county  conrt.— Allen  v.  Bruuner  (Tex.  Olv. 
App.)  821. 

Under  Rev.  St  1895,  art.  3^1,  landlord  held 
to  hare  had  a  lien  on  the  goods  in  a  storehouse, 
leo^  by  him,  for  the  reut  due  and  to  become 
due  In  a  certain  year.— Allen  v.  Bnumar  (Tex. 
Civ.  App.)  821. 

8  3.   Bentinc  on  absna. 

Measure  of  damages  for  breach  of  contract 
whereby  defendant  was  to  furnish  land  and 
plaintiff  was  to  receive  half  the  crops  raised 
by  him  determiued.— Rogers  v.  McGuSey  (Tex. 
Civ.  App.)  817. 

The  measure  of  damages  for  breach  of  a 
rental  contract,  whereby  plaintiff  was  to  raise 
crops  on  defendant's  land,  held  not  to  include 
value  of  labor  performed  by  plaintiff.— Rogers 
V.  McGuffey  (Tex.  Olv.  App.)  817. 

UNDS. 

See  "PnbUc  Lands." 

LARCENY. 

See  "Embezalement." 

Argument  of  counsel,  see  "Criminal  Law/*  1 20. 
Harmless  error,  see  "Criminal  Law,"  S  27. 
Instructions,  aee  "Orimhial  Law."  |  21. 

i  1.   Proseentlom  wad  pvnlahauat. 

Unnecessary  recital  in  indictment  for  grand 

larceny  held  to  have  become  a  part  of  the  de- 
scription of  the  property  stolen,  and  that  it 
must  be  proved.— Marshall  v.  State  (Ark.)  684. 

Under  Sand.  &  H.  Dig.  $  1717,  an  Indictment 
for  larceny  held  to  sufficiently  describe  the  mon- 
ey alleged  to  have  been  ^len.— Marshall  v. 
^te  (Ark.)  684. 

On  prosecution  for  horse  theft  an  instruction 
on  explanation  of  recently  stolen  property  held 
proper. — Wingo  v.  State  (Tex.  Cr.  App.)  29. 

In  a  prosecution  for  cattle  theft  evidence  Acid 
sutBcient  to  show  a  want  of  consent  of  the  person 
in  possession  to  the  taking. — ^Taylor  v.  State 
(Tex.  Cr.  App.)  35. 

In  a  prosecution  for  cattle  theft,  evidence  h&d 
Insufficient  to  raise  the  ibsue  of  voluntary  re- 
turn of  stolen  property.— Taylor  v.  State  (Tex. 
Cr.  App.)  35, 

In  a  prosecution  for  cattle  theft,  tbe  fact  that 
cattle  bad  voluntarily  strayed  from  the  pasture 


Digitized  by 


Google 


1180  "5  SOUTHW: 


of  th*  person  in  possession,  charged  to  be  the 
owner,  neld  to  be  immaterial.— Taylor  t.  State 
(Tel.  O.  App.)  35. 

That  def  radant  was  not  in  poasession  of  stolen 
cattle  at  the  time  he  ezplauied  Ub  ponesaioD 
did  DOt  render  a  cbarxe  on  recent  nosaeuion  of 

stolen  property  inapplicable. — Taylor  T.  State 
(Tex.  Cr.  App.)  35. 

Evidence  that  N.  F.  had  possesBion,  care  and 
control  of  cattle  alleged  to  have  been  stolen 
held  to  support  an  Indictment  alleging  the  own- 
ership of  cattle  in  him.— Taylor  t.  State  (Tez. 
O.  App.)  85. 

In  a  prosecution  for  theft,  a  charge  Md 
to  snfBciently  cover  the  defense  set  op.— Smith 
T.  State  (Tex.  Or.  App.)  298. 

In  a  prosecution  for  theft,  certain  evidence 
by  the  wife  of  prosecuting  witness  held  admissi- 
hle.— Smith  t.  State  (Tex.  Cr.  App.)  208. 

An  indictment  for  theft  of  cattle,  charging 
conversion  as  bailee,  held  aufiQclent,  under 
White's  Ann.  Pen.  Code,  art.  877,  |  1601.— 
Young  T.  State  (Tex.  Cr.  App.)  798. 

LAW  OF  THE  ROAD. 

See  "Highways,"  }  2. 

LEADING  QUESTIONS. 

To  witnesMB,  aee  "WitneeBes,"  |  2. 

LEASES. 

See  "Landlord  and  Tenant." 

LEGACIES. 

See  "WUlB.'* 

LEVY. 

Of  execution,  see  "Execution,"  |  1. 

LIBEL  AND  SLANDER. 

Demonstrative  evidence  in  slander  proeecn'don, 

see  "Criminal  Law,"  S  8. 
Harmlees  error   in   slander  proBecntion,  see 

"Criminal  Law,"  S  27. 

I  1.    Word!   and   aota   «otlon»ble,  and 

UablUtT  tlieref or. 

Challenge  to  right  of  preacher  to  i^t  as  mem- 
ber of  church  convention  held  libelons  per  se.— 
CranfiU  t.  Hayden  (Tex.  Civ.  App.)  SIS. 

I  2.    TriTileiced    eomBulMitlOBB,  mmA 
naUoe  therein. 

If  malice  enters  to  any  degree  as  a  motive  in 
the  publication  of  libelous  matter  on  a  privileged 
occasion,  the  defense  of  privilege  is  lost.— Oran- 
fill  V.  Hayden  (Tet.  Civ.  App.)  573. 

I  3.  Aetlona. 

In  an  action  for  Blandering  plaintitTs  wife, 
an  Instruction  that  in  no  event  can  there  be 
any  recovery  for  iosB  of  time  or  sicltness,  not 
alleged  and  proven,  held  not  erroneous  as  lim- 
iting recovery  to  such  damages  as  plaintiff  had 
proven  in  connection  with  loss  of  time  and  sick- 
ness.—Sonka  V.  Sonka  (Tex.  Civ.  App.)  325. 

In  an  action  for  slandering  plaintifTe  wife, 
an  inntruction  held  not  misleadmg,  because  lu 
conflict  with  a  further  instruction.— Sonka  T« 
Sonka  (T^  Oiv.  App.)  325. 

In  libel,  a  requested  instruction  that  mere 
proof  of  ill  will  against  plaintiff  was  not  proof 
of  defendant's  being  actuated  by  malice,  is  prop- 
erly refused  as  misle'ading  and  an  invasion  of 
the  province  of  the  Jury. — Oasfill  v.  Hayden 
(Tex.  CiT.  App.)  573. 

A  libelous  statement  made  on  a  privileged  oc- 
caaion  is  premmed  to  be  untrue,  and  the  burden 
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of  proving  its  truth  Is  on  defendants. — Cranfill 
T.  Hayden  (Tex.  Civ.  App.)  573. 

Evidence  In  an  action  for  libel  published,  as 
charged  by  plaintiff,  in  pursuance  of  a  con- 
spiracy, examined,  and  hdd  to  show  such  con- 
spiracy.— OranflU  t.  Hayden  (Tex.  Civ.  App.) 
573. 

Requested  special  Instructions,  in  Ubel.  as  to 
defense  of  truth  of  charges,  held  properly  re- 
fused.—GranflD  T.  Hayden  (Tex.  Civ.  App.)  57S. 

Where  a  conspiracy  to  publish  a  libel  is 
shown,  all  the  consiurators  are  resiransible  for 
all  of  the  pnbUcations,  thongh  no  one  of  th»n 
waa  concerned  in  all.— Granfill  t.  Hayden  ^ex. 
Civ.  App.)  673. 

i  4.    OrtnJjua  responalbtlltr. 

In  slander  prosecution,  admission  of  evidence 
of  proaecQtrix'B  reputation  at  time  of  trial  tor 
chastity,  and  of  how  she  was  r^rded  In  com- 
munity. hM  error. — Bowob  t.  State  (Tex.  Ct. 
App.) 

LICENSES. 

For  sale  of  intoxicating  liquors,  aee  "iDtoxi- 

cating  Liquors,"  {  3. 
Of  insurance  agents,  see  "Insurance,"  |  1. 

S  1.  For  ooonpatlona  and  prlTUacaa. 

Where  a  cilT  is  authoiiaed  to  levy  a  Hoeiiae 
tax  on  particular  proper^  or  business,  and  aodi 
tax  has  been  imposed,  it  wlH  be  presumed  that 
the  levy  was  made  for  the  purposes  authorised 
by  law.— Brown  v.  City  of  Galveston  (Tex. 
Sup.)  488. 

Tax  imposed  by  city  ordinance  on  vehides 
held  a  license,  end  not  an  occupation  tax.  and 
hence  not  to  contravene  Const,  art.  S,  I  1, 
though  the  Btate  had  not  levied  occupation  tax. 
—Brown  v.  City  of  Galveston  (Tex.  Sup.)  488. 

LIENS. 

Effect  of   proceedings   In   bankmptey,  see 

"Bankruptcy,"  I  1. 

Lieru  acquired  by  particular  remedies  or  pro- 
eeedinffs. 

See  "Oamishmmt,"  I  1:  "Jodgment,"  1  7. 

FtnKouIor  <Aanee  of  Heiu. 

See  "Carriers,"  S  2;  *Vechanics'  IJens.*' 
Landlord's  lira  for  rent,  see  'Tjuidlord  and 

Tenant,"  S  2. 
Loggers*  liens,  see  "Logs  and  Logging." 
Mortgage,    see    "Chattel    Mortgages/'    |  3; 

"Mortgage,"  S  2. 
Pledge,  see^Pledgee." 

Vendor's  lien  on  lands  sold,  aee  "Vendor  and 

Purchaser,"  6  1. 
Vendor's  lien  on  street  railroad,  eee  "Street 

Railroads,"  S  1. 

LIFE  ESTATES. 

See  "Curtesy'*:  "Dower." 
Creation  by  wiU,  see  "WiUa."  I  4. 

The  possession  of  the  grantee  of  a  life  ten- 
ant does  not  become  adverse  to  the  remainder- 
man until  the  life  tenant's  death.— Beaty  v. 
Glymer  (Tex.  Civ.  Ah>.)  510. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Poraesaiini.** 

Paracularaettonaor  pneeMng$. 

See  'Tartition,"  S  1;  "Trespass  T6  Try  Title." 
S  2. 

Against  creditors  of  decedent's  estate,  see  **Pe- 

Bcent  and  Distribution,"  |  1. 
For  dissolution  of  partnenhip,  see  "Partner- 

ship."  I  X. 
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Vbr  tu«s,  lee  'Randan,''  f  4. 

On  gnardtftii's  bond,  ue  "Onardlaa  and  Ward," 

To  obtain  pald-ap  Insorance  poller,  see  "la- 
flnrance,"  I  6. 

I  1.  Oomvatatlaai  of  period  of  Umlta- 


After  Itanttation  has  begun  to  ran  against  a 

note,  it  continues  to  run,  thouRh  the  note  la 
transferred  to  oue  under  disabilitT. — Meyer  v. 
Christopher  (Mo.  SupJ  750;  Christopher  t. 
Meyer,  Id. 

JCxecution  of  a  mortgage  on  land  br  owner 
thereof,  who  had  given  a  title  bond.  A«Id  not 
to  start  roDDing  of  limitaUoni.— Tmslv  t.  Tyr- 
reU  (Tex.  Civ.  App.)  G7. 

Where  defendants  in  trespass  to  try  title 
went  into  possession  daring  the  corertare  of  the 
owner  of  ue  land,  limitationa  did  not  begin  to 
run  in  tiieir  favor  until  termination  of  the  cov- 
erture.—Wren  T.  Howland  (Tex.  Civ.  App.)  894. 

I  S*   OperatloB  amd   oSeet   of  bav  hj 

limitatioiL. 

Creditora  of  corporation  conid  not  object  to 
payment  of  outlawed  claims  which  corporation 
did  not  resist,  when  tt  was  not  shown  that  any 
creditors  wonid  fail  to  collect  their  claims.— 
Dozier  t.  Arkadelphia  Cotton  Mills  (Ark.)  469. 

A  mortgagee  held  not  barred  from  the  rifrht 
to  foreclose,  under  Rev.  SL  1899,  6  4278,  with- 
in the  period  prescribed  by  the  statute  of  lim- 
itations, b;y  his  failure  to  preset  the  same  as  a 
claim  agamst  the  mortgagor's  estate  within  two 

J ears,  as  required  bv  section  185.^Jowan  T. 
[ueller  (Mo.  Sap.)  606. 

LIMtTATtON  OF  LIABILITY. 

Of  carrier*,  see  "Oarriera,"  il  2,  8. 

LIQUOR  SELLING. 

Sea  "Intoxicating  ZJqnors.** 

LIS  PENDENS. 

Under  Olv.  Code  Prac.  S  432,  whether  creditor 
of  estate,  filing  claim,  was  made  party  to  peti- 
tion in  settlement  suit,  under  Ky.  St.  1899,  S 
2087,  ot  not,  held  not  to  affect  validity  of  lis 
pendens.— Kelley  v.  Culver's  Adm'r  (Ky.)  272. 

Party  seeking  benefits  of  a  lis  pendens  must 
have  suit  in  which  relief  in  rem  is  sought 
against  specific  propai7  and  prosecute  same 
with  reasonable  diligence.— Kellcgr  f,  GolTCff's 
Adm'r  (Ky.)  272. 

LIVE  STOCK. 

See  "Animals." 

Carriage  of,  see  "Oarrlm,"  |  S. 
Injuries  from  operation  of  raUroads,  we  "Bail- 
roads,"  S  8. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Asaodatiooa.'* 


LOANS. 

bailding  and  loan  associationi, 
ing  and  Loan  Associations." 

LOCAL  ACTIONS. 

See  •'Venue,"  f  L 

LOCAL  LAWS. 

See  "StatateB,"  |  1. 


•at  "BnUd- 


LOCAL  OPTION. 


Demonstrative  evidence  in  prosecution  for  vio- 
lation of  local  option  law.  see  "Criminal  Law," 
8  8. 

Instmctions  In  prosecution  for  violation  of  local 
option  laws,  see  "Criminal  Law,'*  S  21. 

Local  laws,  see  "Statutes,"  S  1- 

Opinion  evidence  in  prosecatlaa  for  violation 
of  local  optliHB  law,  aee  '*Orimlnal  liaw,"  | 
12. 

Traffle  In  intoxicating  Uqaocs,  aee  "Intoxicat- 
ing Llanors,"  ||  iTs. 

LOGS  AND  LOGGING. 

Under  Sand.  &  H.  Dig.  {  4766,  laborers  em- 
ployed by  contractor  furnishing  material  for  a 
manufacturing  establishment  field  not  disenti- 
tled to  a  lien  because  their  labor  was  not  fur^ 
nished  nnder  a  contract  directly  with  the  mau- 
ufactorer.— Klondike  Lumber  Co.  t.  Williams 
Broa.  (Ark.)  854. 

Under  Sand.  &  H.  Dig.  {  4766,  one  using 
a  team  in  the  performance  of  labor  Aeld  entitled 
to  a  lien  for  tna  value  of  labor  of  the  team,  in 
additim  to  the  Talne  of  his  own  labor.— Klon- 
dike Lnmber  Co.  t.  Williams  Broa.  (Ark.)  854. 

Under  Sand.  A  H.  Dig.  {  4766,  contractors 
Aeld  entitled  to  a  laborer's  Hen  to  the  extent 
of  labor  actually  performed  by  them.— Klondike 
Lumber  Co.  v.  "Williams  Bros.  (Ark.)  854. 

Under  Sand.  &  H.  Dig.  fi  4766,  laborers  fui^ 
nlshing  timber  to  a  mill  Aeld  entitled  to  a  lien 
on  lumber. — Klondike  Lumber  Co.  v.  Williams 
Bros.  (Azk.)  854. 

Under  Sand,  ft  H.  Dig.  S  848.  sale  by  order 
of  court,  made  In  vacation,  held  void  as  to  an 
owner  of  the  proper^  not  served  with  notice.— 
Klondike  Lumber  do.  v.  Bender  Wagon  Co. 
(ArkO  85S. 

LUMBER. 

Sea  *XogB  and  Logging." 

MACHINERY. 

Assumption  of  risk  of  defective  madiinery,  see 
"Master  and  Servant,"  g  5. 

Contribntory  negligence  of  swrant  using  de- 
fective mac^ery,  see  "Master  and  Serrant," 
I  «. 

Liabili^  of  employer  for  defects,  aea  "Master 
and  Servant,"  fi  2. 

MAINTENANCE. 

Bee  "Ohampwty  and  Maintenance.** 

MALICE. 

See  'Xlbd  and  Slander,"  i  S. 

MALICIOUS  PROSECUTION. 

I  I.  Want  of  probable  eonse. 

It  is  not  malidouB  prosecution  for  one  to  refer 
charges  against  a  person  to  the  prosecuting  at- 
torney, and  follow  bis  instructions  in  laying  the 
matter  before  the  grand  jury. — St.  Louis,  I.  M. 
&  S.  Ry.  Go.  V.  WaUin  (Ark.)  477. 

-f  S.  Actlona. 

In  an  action  for  malicious  prosecution,  plain- 
tiff must  prove  malice,  want  of  probable  cause, 
and  that  the  prosecution  terminated  in  an  ac- 

iuittal  or  dlBcharge.- SL  Louis,  L  M.  &  8.  By. 
lo.  T.  Wallln  (Ark.)  477. 

MALICIOUS  TRESPASS. 

See  "Trespass,"  1  8. 
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MANDAMUS. 

To  compel  Rettlement  of  bill  of  exceptions,  ne 

"Exceptions,  Bill  ot,"  S  1. 

i  1.   Nature  and  ciwmdi  in  ceBwal. 

A  l&cd  conuniasioDCT  cannot  be  compelled  by 
mandamus  to  sell  land  previously  sold  to  an  al- 
leged minor,  wbcre  be  would  be  required  to  de> 
tcrmine  th«  question  of  minority,— Boozer  t. 
Terrell  fTex.  Sup.)  482. 

I  S.    Snlijeeti  and  pnrposea  of  Tellet. 

Under  Ky.  St.  1899,  8S  1840,  4345,  mandamus 
would  lie  to  compel  tbe  fiscal  court  to  erect  a 
bridge  on  a  county  road  on  ita  destruction. — 
Lesfle  County  t.  Wooton  (Ky.)  208. 

In  mandamus  to  compel  tbe  mayor  of  a  dty 
to  allow  relator  to  gamine  the  books  of  the 
city,  allegations  of  the  answer  held  not  suffi- 
cient to  show  tbat  relator  was  actuated  by  a 
fraudulent  purpose.— State  v.  Williams  (Tenu.) 
948. 

Where,  after  mandamus  to  compel  the  mayor 
of  a  city  to  allow  a  taxpayer  to  examine  the 
books,  the  mayor  appointed  a  committee  to 
majce  such  an  examination,  and  offered  to  al- 
low the  taxpayer  to  nume  a  part  thereof,  such 
action  did  not  affect  relator's  right  to  the  writ. 
—State  T.  Williams  (Tenn.)  048. 

i  3.   Jnrladtotlen,  proaeediase,  mmA  ra- 

llaf. 

Under  Watkius'  Dig.  1902,  pp.  19,  20,  fi  6, 
page  22,  H  1,  2,  and  page  109,  art.  5,  the 
mayor  held  cnstodian  of  the  booka  and  records 
of  the  city  to  a  sufBcieot  extent  to  make  it 
proper  that  a  writ  of  mandamus  to  enforce  a 
taxpayer's  right  to  examine  the  bookx  should 
be  directed  to  the  mayor. — State  t.  Williami 
(Tenn.)  948. 

In  mandamus,  wbere  tite  cause  Is  set  down 
for  hearing  on  petition  and  auswer,  eterj  ftct 
properly  averred  in  the  answer  must  be  treated 
as  true.— State  r.  Williams  fl'enn.)  94S. 

MANDATE. 

See  "Mandamus." 

MANSLAUGHTER. 

Be*  **Hoinlelde.'*  I  1. 

MARRIAGE 

See  "Divorce'*;  "Husband  and  WlfSb" 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Hormleas  error  in  admission  of  eTidence  in  ac- 
tion for  perfsonal  injuries,  see  "Appeal  and 
Error,"  §  17. 

Injuries  from  accident  to  train,  see  "Railroads," 
IS- 

I  1.   Maater*!  UabUlty  for  Injwlee  to 
■errant— Katnve    ami    eztent  la 

general. 

Wbere  a  railroad  company  under  valid  legis- 
lative authority  lenRes  its  linos,  it  is  not  liable 
as  an  employer  for  injuries  canned  to  employtis 
of  the  lesspp,  through  the  lessee's  neRligence,— 
Swice's  Adm'x  t.  Alaysville  &  B.  8.  R.  Go. 
(Ky.)  278. 

Person  carritvl  oocnsionnlly  on  mixed  train  In 
return  for  scrviceK  in  handling  bnpguge.  etc., 
hr!d  not  an  puiployf  <jf  the  railt'oad  company. — 
Chancy  t.  Loui^sitiua  &  M.  U.  R.  Co.  (Mo.  Sup.) 
5iJ5. 


Railroad,  maintaining  boepttal  tor  Ita  em- 
ployes, ft«d  required  to  use  only  ordlnarr  care 

in  tbe  selection  of  a  competent  physician. — Poling 
T.  San  Antonio  A  A.  t*.  Ry.  Ca  (Tex.  Cir. 
App.)  G9. 

Workman  on  a  railroad  bridge,  injored  far  a 
passing  train,  held  entitled  to  rocorer  against 
the  railroad  company.— Gulf,  O.  ft  8.  F.  Rr.  Go. 
T.  Boane  (T«[.  Cir.  App.)  846. 

I  S.    »  Toole.  maoUnery,  apyliaaeea, 
and  places  for  work. 

A  railroad  company  held  to  owe  the  dutr  to 
its  trainmen  to  maintain  reasonably  safe  briogea 
-Oopeland  v.  Wabash  B.  Co.  (Mo.  Sup.)  IOC. 

Platform  on  which  a  aervaitt  wae  injorad  hM 
a  reasonaUy  safe  idace  for  bin  to  work.— 
Wendall  t.  Chicago  &  A.  By.  (>>.  (Ma  App.) 
680. 

A  railroad  company  must  UEerclse  oidlnafT 
care  to  see  that  an  engine  is  reaaonaUr  safe.— 
Texas  &  Ft  8.  R.  Co.  t.  HartneU  (Tex.  Civ. 
App.)  809. 

There  Is  no  presnmptlou  of  law  that  Ika  ateps 
to  a  locomotive  cab  were  in  a  propw  oooditiMi 
wbere  the  locomotive  was  dehvered  to  an  ea- 
gineer  for  his  run.— Texas  &  Ft  fi.  R.  Oo. 
Hartnett  (Tex.  Civ.  App.)  806. 

{3.    Keihoda  af  wmk,  nlaa.  aad 

orders. 

Presence  of  a  brakeman  at  a  crossing  held  not 
a  compliance  with  tbe  rule  for  a  lookoot  or  flag- 
man.—BUssoDri,  K.  ft  T.  Rj.  Oa.  of  Tezae  v. 
Jones  (Tex.  CHt.  App.)  sa 

8  4.  Fellow  Berraata. 

A  railroad  company  is  lialile  to  as  empltn^ 
making  a  coupling  for  the  negligence  of  the 
servant  in  charge  of  the  engine. — GuU,  C  ft  S. 
P.  Ry.  Co.  T.  Wilder  fTei,  Civ.  App.)  546. 

Railroad  employe^  taking  rails  from  car  and 
laying  them  on  ties  preparatory  to  spiking,  hfid 
not  to  be  operating  ear,  witliin  Sajles*  Rev.  Civ. 
St.  art.  4o00f,  abrogating  feDow  servant  doc- 
trine as  to  employes  operating  cars.— Lakey  t. 
Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  566. 

Railroad  employ^,  taking  rails  from  a  ear. 
held,  under  Sayiea^  Rev.  Civ.  St  art  45G0h.  ttt- 
k>w  servant  of  the  employ^  ^ving  siniala  con- 
trolUng  the  work.— Laser  t.  Tczaa  &  P.  Ry. 
Ca  <Tex.*CiT.  App.)  066. 

Batta*  Ann.  Civ.  St.  art.  4600ea,  relating  to 
the  liability  of  railroad  compaides  for  injuries 
to  servants  caused  by  the  negligence  of  fellow 
servants,  held  applicable  to  employes  operating 
locomotives  in  yards,  at  stations,  roondhooaeF, 
or  coal  chntes.— Gulf,  C.  ft  S.  F.  Hj.  Co.  v. 
Howard  (Tex.  Civ.  App.)  S03. 

I  6.    Risks  assnmed  hj  eerrant. 

Though  an  employ^  may  know  of  defects  in 
the  place  where  he  Is  at  work  which  do  not  reo- 
der  it  glaringly  dangerooa,  he  haa  a  right  to 
assume  that  he  may  work  with  safety. — Hester 
V.  Jacob  Dold  Packing  Co.  (Mo.  App.)  695. 

Section  foreman,  injured  in  collision  whil^^ 
riding  on  hand  car,  held  to  have  assumed  ri^ 
of  defective  brakes,  but  not  of  failure  of  train- 
men to  whistle.— Texas  Cent.  R.  Co.  v.  B^der 
(Tex.  Civ.  App.)  561. 

Fact  that  section  foreman,  injured  in  colEi- 
edon  while  riding  on  band  car,  assumed  risk  of 

injury  from  defective  brake,  and  that  that  con- 
curred with  other  neglieence  of  the  company 
in  causing  the  collision,  AeJd  not  to  preclude  re- 
rovery.— Texaa  Cent  H.  Co.  v.  Bender  (Tex. 
Civ.  App.)  561. 

An  engineer  held  to  have  a  right  to  assume 
that  a  locomotive  furnished  him  was  in  a  rea- 
sonably safe  condition  uid  would  remain  so  un- 
til inspected.— Texas  &  Ft  S.  B.  Oo.  v.  Hart- 
nett (Tex.  GlT.  App.)  809; 
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16.—-  OojiUlWlufj  BscllC' 
terramt. 

Servant  hdd  gniitj  ot  contributory  negligence 
ill  atti'iuptiog  to  remove  a  fnnsel  from  a  crank 

Blt—Doerr  t.  SL  Loula  Brewing  Ajh'd  <Mo. 
np.)  600. 

A  carpenter  on  a  scaffolding  is  not  required  to 
exerdae  the  highest  degree  of  care  in  the  ijer- 
formance  of  his  dnties  in  order  to  avoid  iiUun^B- 
—Hester  r.  Jacob  Dold  Packing  Go.  (Mo.  App.) 

He  maUng  of  a  "caf  in  certain  cara,  which 
wpre  bpmg  switched,  without  the  knowledge  of 
tbe  switchman,  was  the  proximate  cause  oE  bis 
injury.— JlisRouri,  K,  &  T.  Hy.  Co.  of  Texas  v. 
SchilUn«  (Tex.  Civ.  App.)  64. 

The  violation  by  an  employ^  of  a  railroad 
comimay  oE  a  xUle  of  the  company  ia  not  necli- 
ffpnce  per  se.— Texas  Cent  B.  Co.  v.  Bendar 
(Tex.  Civ.  App.)  601. 

Section  foreman,  injured  in  collision  while 
ridiDg  on  hand  car,  Acid  not  precluded  from  re- 
covery becaOM  lie  attempted  to  remove  ear  from 
track  after  discovering  tbe  train.— Texas  Coit. 
B.  Co.  v^  Bender  (Tex.  Oir.  App.)  561. 

A  charge,  in  an  action  by  a  locomottve  en- 
gineer for  Injuries,  as  to  his  duties  to  make  re- 
pairs, held  properly  refused  as  contrary  to  law 
and  on  the  weight  of  tbe  evidence. — Texas  &  Ft. 
S.  R.  Co.  V.  Hartnett  (Tex.  Oiv.  App.)  809. 

A  servant  is  not  reiiuired  to  use  ordinary  care 
to  ascertain  the  safety  of  tbe  appliances  fur- 
nished.—Texas  ft  Ft.  S.  B.  Co.  T.  Hartnett 
(Tex.  Civ.  App.)  800. 

An  engineer  has  a  right  to  assnme  that  tbe 
engine  and  tender  furnished  him  are  reasonably 
safe— Texas  ft  Ft.  S.  K.  Co.  v.  Hartnett  (Tex. 
Civ.  App.)  80». 

$  7.    Jln»i»«g. 

Denial  in  answer  to  a  petition  for  servairt't 
Injuries  held  to  place  in  issue  whether  the  sor- 
ant  wiis  in  discharge  of  bis  duties  at  the  time  be 
was  liilled.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Cook's  Adm'r  (Ky.)  218. 

In  an  action  for  injuiies  to  a  brakeman  b^ 
the  breaking  of  a  defective  brakestaff.  a  vari- 
ance between  allegations  of  tlie  petition  and 

Eroof  helil  immatenal. — International  &  G.  N. 
1.  Co.  V.  Collins  (Tex.  Civ.  App.)  814. 

I  8.    Evidence. 

Evidence  in  an  action  for  injury  to  a  conduct- 
3r  by  the  giving  away  of  a  pUe  bridge  under 
his  train  field  sufficient  to  support  a  finding  that 
:be  earth  under  the  bridge  was  InsutBcient  to 
iuiiport  the  piles.— Qjpeland  t.  Wabash  B.  Co. 
yio.  Sop.)  106. 

Evideifte  of  habit  of  trainmen  as  to  drinking 
leld  admissible,  in  action  against  the  Eailroad 
roiupnny  for  death  of  a  car  repairer,  run  into 
ly  their  train;  they  beiup  at  the  time  under 
he  inflaence  of  liquor. — Missouri,  K.  &  T.  By. 
jO.  of  Texas  v.  Jones  (Tex.  Civ.  App.)  53, 

In  action  acainst  railroad  for  injuries  to 
witcfamon,  hail,  that  certain  evidence  was  not 
'rejudicial  to  defendant  on  the  question  whether 
efendiint's  foriniino  had  been  negligent  in  "eat- 
ing" certain  curs,  which  were  being  switched; 
be  cut  being  unknown  to  plaintiff. — Missouri, 
ik  T.  By.  Co.  of  Texas  t.  Schilling  (Tex. 
5t.  App.)  64. 

In  an  action  sgatnst  railroad  for  damages  to 

inp1oy6  by  reason  of  Incompetence  (rf  surgeon 
nijiJoyod  by  the  compony  in  its  hospital,  evi- 
t-iK-r  that  SDch  Burgeon  had  not  been  properly 
'ciiinined  by  the  board  of  modical  examiuers 
elf/  incompeteDt— Poling  v.  Snn  Antonio  &  A. 
'.  lly.  Co.  (Tex.  C3v.  App.)  «9. 

In  an  action  by  a  section  hand  f<»-  iojiiriee, 
;rilict  for  plaintiff  hild  not  sustained  by  the 
•idence.— Missouri,  K.  &  T.  By.  Co.  of  Texas 
Oyer  (Tex.  Civ.  App.)  03O. 


I  «.    TttalL 

An  instruction  in  an  action  for  Injnry  to  a 
railroad  conductor  by  the  giving  awny  of  a 
bridjje  under  his  train  heM  not  to  antliorise  a 
verdict  for  him  mei-ely  cm  a  finding  that  the 
bridge  was  a  pile  bridge.^opeland  t.  Wabash 
R.  Co.  (Mo.  Sup.)  106. 

Instmcttom  as  to  duty  of  a  railroad  company 
to  its  trainmen  in  regard  to  furnishing  safe 
bridgea  held  not  conflicting.—OiqiMltnd  t.  Wa- 
bash R.  Co.  (Mo.  Sup.)  108. 

Instruction  on  en^o^'i  duty  to  furnish  rea- 
sonably safe  place  In  which  to  work  held  not 
error.— Stumbo  v.  Dalii&  Zinc  Co.  (Mo.  App.) 

185. 

In  action  for  injuries  to  Bervant,  where  Ques- 
tion as  to  safety  of  place  in  which  the  servant 
worked  was  undispoted,  the  qoeetion  as  to  its 
being  jeasooaUy  safe  «  for  the  court.— Wen- 
daU  T.  Ohicage  ft  A.  B7.  Go.  (Mo.  App.)  0S&. 

In  an  action  by  nn  employ^  for  injuries,  held 
to  be  a  question  for  the  jnry  whrther  plaintiff 
was  guil^L  of  negligence  m  working  on  a  scaf- 
fold inh'.— Hester  T.  Jacob  DoM  Pftekfaig  Co. 
t&lo.  AM?.) 

I    In  an  action  by  an  employe  for  Injuries,  held, 

■  that  an  instruction  in  the  nature  of  a  demurrer 
j  to  plaintiff's  ease  was  nroperly  refused.- Hes- 
[  tw     Jacob  Dold  Packing  Co.  {Mo.  App.)  695. 

In  an  actioa  for  the  death  of  a  railway  em- 

■  ploye,  an  instruction  on  the  burden  of  proving 
contributory  negligence  held  not  misieading.  in 

.  view  of  oUier  instmctlooB.— Onlf,  C.  ft  S.  V.  By. 
I  Go.  T.  Horwnrd  (Tex.  Stqt.)  806. 

j  The  pleadlnga  in  an  action  against  a  railroad 
company  for  death  of  an  envloy^  Aeld  to  raise 

I  tbe  Issue  as  to  rules  of  the  company  so  ne  to 

'  authorize  an  instruction  thei'eon. — MisBouii,  K. 

'  &  T.  Ry.  Co.  of  Texas  v.  Jones  (Tex.  Civ.  App.>^ 
53. 

Violation  of  rules  of  an  employer  by  an  em- 
^oy$  is  not  negligence  per  se.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Jones  (Tex.  Civ.  App.)  53. 

In  action  against  railroad  for  injurips  to 

I  switchman,  an  instruction  that  it  was  defend- 
ant's duty  to  use  ordinary  care,  ao  that  em- 
ployes sbuald  be  reasonably  safe  in  the  discharge 

j  of  their  duties,  held  not  erroneoos,  when  consid- 
ered with  other  instroctians.- Missouri,  K.  &  T. 

,  Ry.  Go.  of  Texas  t.  Schflling  (Tex.  (3iT.  App.) 

I  64. 

'  In  an  action  Jsy  a  servant  for  injuries  from 
:  detective  machinery,  a  charge  that  defendant 
I  was  bound  to  use  ordinary  care  to  hare  ma- 
chine In  actually  safe  condition  held  not  neces- 
aary.— Lancaster  Cotton  Oil  Co.  v.  White  (Tex. 
;  Civ.  App.)  330. 

<    In  an  action  by  a  servant  for  Injuries  from 
defective  machinery,  a  requested  charge  held  not 
I  misleading. — ^Lancaster  Cotton  Oil  Co.  t.  White 
I  iTex.  Oiv.  App.)  33». 

I  An  instruction  on  assumption  of  risk  in  an 
action  by  an  employe  against  a  railroad  for  in- 
jirrieH  held  not  to  confuse  assumi^ion  of  risk 
and  contributory  negligence. — Gulf,  C.  &  S.  F, 

I  Ry.  Co.  V.  Wilder  (Tex.  Civ.  App.)  546. 

Au  instruction  on  assumption  of  risk,  in  an 
action  by  an  employ^  against  a  rallrond  for  In- 
juries, held  correct.— Gulf,  C.  ft  8.  F.  Ry.  Co. 
V.  Wilder  (Tex.  Civ.  App.)  546. 

Whether  a  section  foreman,  injured  in  a  col- 
lision of  a  frei;:ht  train  with  a  hand  car  on 
which  he  was  riding,  was  guilty  of  contribntory 
negligence,  held  to  be  for  the  jury.— Texas 
Cent.  R.  Co.  v.  Bender  (Tex.  Civ.  App.)  561. 

In  an  action  for  the  death  of  a  railway  em- 
ploy6,  an  i™<ruction  that  defendant  had  the 
burden  of  proving  contributory  negligence  held 
erroneous.— Gulf.  C.  &  8.  F.  By.  Go.  v.  How- 
ard (Tex.  Civ.  App.)  803. 
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j  10.  UablUtles    for   InJmrleB   to  tUrd 

MaBter,  Dot  reBigning  foil  control  of  aerraiitB, 
may  be  liaWe  for  injurieB  to  third  peraoos  re- 
Baiting  from  negligeoce  of  sach  BerrantB.— Gor- 
ven  T.  Chicago,  IL  I.  *  P.  Ry.  Co.  (Mo.  App.) 
193. 

MEASURE  OF  DAMAGES. 

Sm  "Damagea,**  |  2. 

MEASURES. 

See  "Weighta  and  Measarea." 

MECHANICS'  LIENS. 

I  1.   operation  and  effaet. 

A  coDtraot  for  materials  to  erect  a  bailding 
for  tha  purchaser  of  the  land,  under  which  a 
mechanic  8  lien  waa  claimed,  cannot  rebte  back, 
so  aa  to  impair  a  parchase-mooer  mortgage: — 
Wilson  T.  Lubke  (Mo.  Sap.)  602. 

I  Z.  Enf  oroement. 

Under  Rev.  St.  1899.  S  650,  wber«  the  conrt 
held  that  a  mechanic'a  lien  was  prior  to  a  mort- 
gage as  to  certain  honses  erected,  bat  gabsequent 
to  the  mortgage  as  to  the  land,  it  waa  not  an- 
thorized  to  charge  the  amount  of  the  lien  as  an 
incumbrance  on  the  baildings,  with  a  rl^t  to 
the  owner  of  the  land  to  redeem. — Wilson  t. 
Lnbke  (Mo.  Sap.)  602. 

Attachment  to  enforce  a  mechanic's  lien  can- 
not be  issued  by  the  clerk  without  an  order  of 
court.— I>e  Sota  Lumber  Co.  t.  Loeb  (Tenn.) 
1043. 

Under  Code  1858.  S  3543,  a  proceeding  to  se- 
cure an  attachment  to  enforce  a  mechanic's 
lien  cannot  be  commenced  by  affidavit. — De 
Sota  Lumber  Go.  t.  Loeb  (Tenn.)  1043. 

MEETINGS. 

School  district  meetings,   see  "Scboola  and 
School  Diatricta,"  |  1. 

MENTAL  SUFFF.RING. 

As  elemoit  of  damagea  tor  delay  in  ddivery  <^ 
m^sage,  see  "TeTagraphs  and  Tel^thtHaea," 

MERGER. 

Of  cause  of  action  In  Jndgmeut^  see  "Judg- 
ment," I  5. 


MINORS. 


See  "Infants.* 


'Vort- 


MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  I  6. 
Effect  on  validity  of  mortgage,  aee 
gages,"  I  1. 

MISTAKE. 

Recove^  of  money  paid  under  mistake  of  law, 
aee  "Payment,"  §  1. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  S  3. 
Of  judgment  or  order  on  appeal,  see  **AppeaI 
and  Enor,"  %  18. 


MONEY  RECEIVED. 

BecoT«7  of  payment  Id  general, 
ment.*'  S  1. 


aee  "Paj^ 


Recovery  of  price  paid  for  goods,  aee  "Bales," 

MONOPOLIES. 

Grants  of  privileges  or  immunitiee,  see  **Gon- 
Btltutional  Law?'  1  2. 

i  1.   Tmsts  and  otber  eomblantiena  in 
ves'teaSnt  of  traAo* 

Under  Seas.  Acta  1897.  p.  208.  pr^biting 
trosta,  it  ia  not  unlawful  tat  one  manofacturtng 

corporation  to  purchase  for  cash  and  in  good 
faith  the  business  of  another  similar  corporation. 
—State  ex  inf.  Crow  v.  Continental  Tobacco 
Co.  (Mo.  Sup.)  737. 

Const,  art.  10,  S  5,  forbidding  the  acquisitioit 
of  railroad  properties  by  parallel  and  competing 
linea,  does  not  apply  to  street  raUways. — Scott 
V.  Farmers*  &  Merdiants*  Nat  Bank  (Tex. 
Snp.)  7. 

MORTALITY  TABLES, 

Aa  eridwce  in  action  for  death,  aee  *l>eatb," 

MORTGAGES. 

By  or  to  building  and  loan  asaodatkm,  aee 

^*Baildiiig  and  Loan  Aasociatlona." 
Of  pereonaJ  ^operty,  aee  "Chattel  Mortgagee" 

fi  1.    Beaaisltes  and  TaUdlty. 

False  representation  by  the  beneficiary  in  a 
deed  of  trust  held  not  to  render  the  deed  void.— 
Feller  v.  McKiUip  (Mo.  App.)  379. 

i  S.   Oonstraetlon  and  operatlom. 

A  release  of  lien  filed  by  an  original  vendor, 
intended  only  to  release  from  liability  his  im- 
mediate grantee,  and  not  subsequent  grantees. 
held  not  a  waiver  of  his  lien  in  favor  of  a  sec- 
ond lien  holder  with  notice. — Maaa  t.  Tac- 
guard's  Ex'rs  (Tex.  Civ.  App.)  350. 

I  3.   BUhts  and  UabiUtlea  of  vnrtiea. 

Plaintiff  A«M  entitled  to  malutidn  action  to  re- 
cover value  of  land  conveyed  by  him  in  trust 
and  fraadaloitly  sold  by  trustee  to  innooent 
purchaser.— Espey  r.  Boone  (Tex.  Olr.  Aw-* 

570. 

A  petition  in  an  action  to  recover  value  of 
land  fraudulently  sold  by  trustee  htld  to  saf- 
ficiently  describe  the  land.— Esp^  ▼.  Boon*- 
(Tex.  Civ.  App.)  670. 

I  4.   Transfer   of   property  mortcaced 
or  of  eqnlt  J  of  redemption. 

Where  a  grantee  assumes  a  mortgage  indebi- 
edness  and  interest,  legal  interest  is  contemplst- 
ed.— Gardner  v.  Continental  Ins.  Co.  (Ky.)  2S3- 

A  purchase  of  a  portion  of  the  property  at 
foreclosure  sale  by  the  attorn^  of  toe  mort- 
gagee, for  the  mortgagor,  keJd  a  release  of  that 
amount,  inuring  to  the  benefit  of  a  grantee  of  a 
portion  of  the  premises  from  the  mortgagor.— 
Gohu  V.  Senders  (Mo.  Sup.)  413. 

Where  a  bill  was  filed  by  a  grantee  of  the 
mortgagor  to  enjoin  a  sale  of  a  portion  of  tb^ 
premises  covered  by  the  mortgage,  a  sale  of  thf 
undisputed  portion  pending  a  preliminary  in- 
junction was  an  election  to  first  resort  thereto, 
eliminating  the  question  whether  the  mortgafce« 
waa  bound  to  do  ao.-^!!ohn  v.  Soodm  (Mu. 
Sup.)  413. 

I  5.    Payment  or  perComnnoe  ^  oodb- 
dltion,  release,  and  aatiafaetlM. 

Payment  of  loss  nnder  fire  policy  to  mortgage 
extinguished  the  mortgage  to  the  extent  tbf  r«- 
of,  precluding  a  recovor  thereon  by  the  com- 
pany to  whioi  mortgage  waa  aarigned.— Gard- 
ner V.  Continental  Ina.  Co.  283. 

I  6.    Fereeloanre  by  exereiae  of  pewer 
of  sale. 

Power  of  sale  in  trust  deed  Aefd  revoked 
death  of  grantor,  and  sale  therenndw  void. 
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thonxh  deed  provided  Oiat  death  of  grantor 
shoold  not  affect  the  game.— -Texas  Loan  Agen- 
cy T.  Dingee  (Tex.  Civ.  App.)  866. 

I  7.    Foreeloawe  by  aotloau 

Mere  inadequacy  of  price,  'm  the  absence  of 
other  considerations,  is  do  ground  for  setting 
aside  a  mortgage  sale. — McDonnell  t.  DeSoto 
Sav.  ft  Bldg.  Ass'n  <Mo.  Snp.)  488. 

Oourta  of  eanlty,  in  the  foreclosnre  of  mort- 
gages, have  power  to  issue  writs  to  put  the  pur- 
chasers into  possession  of  the  property  sold. — 
State  ex  reL  WyBodotte  Lodge,  No.  SB,  I.  O.  O. 
F.,  7.  Erans  (Mo.  Sup.)  914. 

Action  to  foreclose  mortgage  held  to  be  In 
equity,  and  not  at  law.— State  ex  rel.  Wyandotte 
Lodge.  No.  35.  I.  O.  O.  V.,  t.  Bvans  (Mo.  Bnp.J 
914. 

A  decree  in  a  suit  in  equity  to  foreclose  a 
mortgage  held  at  most  erroneous,  and  not  void. 
— State  ex  rel.  Wyandotte  Lodge,  No.  35,  I. 
O.  O.  F..  V.  Fvans  (Mo.  Sup.)  914. 

Sale  of  property  under  decree  in  suit  in  equity 
to  foreclose  mortgage  held  to  have  been  con- 
firmed by  the  court.— State  ex  rel.  Wyandotte 
r^ge.  No.  35,  1,  O.  O.  F.,  t.  FTans  (Mo.  Sup.) 
914. 

Foredosnre  In  another  state  under  a  statute 
prohibiting  defidency  jadgments  held  a  bar  to  a 
subsequent  action  on  the  mortgage  note.— Gates 
T.  Tebbetts  (Mo.  App.)  168. 

On  foreclosure  of  trust  deed,  lien  of  a  second 
mortgagee  held  transferred  to  the  surplus  pro- 
ceeds arising  from  the  sale.— Jackson  t.  (Soft- 
man  (Tenn.)  718. 

MOTIONS. 

Arrest  of  judgment  in  crlmind  pcosecnttons, 

see  "Criminal  Law."  i  24. 
Change  of  renne  In  mil  actions,  see  "Vmue," 

f  2. 

Continuance  in.  civil  actions,  see  "Continu- 
ance." 

New  trial  in  civil  actions,  see  "New  Trial," 
i  2. 

New  trial  In  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  24. 

Presentation  of  objections  for  reriew,  see  "Ap- 
peal and  Error,"  fi  4. 

Striking  out  evidence,  see  "Criminal  Law,"  | 
16.  . 

MULTIFARIOUSNESS. 

In  pleadings  in  equity,  see  "Bquity,"  I  1. 

MUNICIPAL  CORPORATIONS. 

See  "Conntira":  "Schools  and  School  Dis- 
tricts,*' J  1. 

Levy  of  licrase  tax  by,  see  "Licenses,"  S  t. 

Mandamus,  see  "Mandamus,"  §  2. 

Ordinances  as  evidence,  see  "Evidence,"  8  7. 

Ordinances  relating  to  Intoxicating  liquors,  see 
"Intoxicating  Ljquors." 

Kegulation  of  railroads,  see  "Railroads,"  f  4. 

Kegulntion  of  street  railroads,  see  "Street 
Kailroads,"  {  2. 

Special  laws  relating  to.  see  "Statutes,"  {  1. 

Street  railroads,  see  "Street  Railroads." 

I  1.    GreKtlan,     alteTutlon.  existenee, 
wd  lUssolwtloii. 

The  various  special  acts  relating  to  the  city 
of  Covington  were  repealed  fay  the  general  act 
of  October,  1892.— Mclnem^  v.  Haelefeld  (Ky.) 
^37. 

That  an  examination  of  the  books  of  a  city 
would  produce  inconvenience,  and  that  the 
transactions  recorded  are  numerous,  involriug 
large  sums  of  money,  is  not  a  sufficient  reason 
for  denying  a  citizen  the  right  to  examine  such 
books —State  v.  Williams  (Tenn.)  948. 
75  S.W.-75 


Taxpaying  citiEen  of  a  municipality  held  enti- 
tled to  examination  of  the  books  of  the  munici- 
pality.—State  V.  WUIiams  (Tenn.)  948. 

That  a  person  making  application  for  exam- 
ination of  the  books  of  a  city  is  politically  hos- 
tile to  the  city  administration  is  no  excuse  for 
refusing  topermit  such  examination.- State  t. 
Willlania  (Tenn.)  948. 

The  right  of  a  grand  jury  to  examine  the 
books  of  a  city  is  not  exclusive,  so  as  to  pre- 
vent such  an  examination  by  a  private  Indi- 
vidual.— State  v.  Williams  (Tenn.)  948. 

Provision  of  a  city  charter  as  to  the  exam- 
ination of  the  books  of  the  city  held  not  to  pre- 
clude an  examination  by  persons  not  specifical- 
ly designated.— State  t.  willlamB  (Tenn.)  948. 

I  2>   Ch»TanuH«ntal  powwa  mmA  fuw- 
tioBs  In  cenermL 

City  ordinance  appointing  certain  persons  to 
superintend  constructioa  of  a  sewer  system  Aeld 
an  invalid  delegation  of  powers  delegated  to  Che 
council  by  Ky.  St.  1899,  S  3058,  giving  the  city 
council  authority  to  establish  sewers. — Lowery  v. 
aty  of  Lexington  (Ky.)  202. 

There  is  nothing  in  the  various  special  acts 
relating  to  the  city  of  Covington  to  mdicate  an 
intention  to  separate  the  city  from  the  county  of 
Kenton  for  governmental  pui-poses.- Mclnemey 
v.  Haelefeld  (Ky.)  237. 

i  3.    Prooeedlms'   o'   ooimcil  or  other 
SOverniiiK  body. 

Where  the  invalid  provisions  of  an  ordinance 
can  be  eliminated,  it  will  not  be  invalid  in 
toto.— McNulty  T.  Toopf  (Ky.)  M8. 

An  ordinance  held  not  repugnant  to  Ky.  St.  I 
3059,  as  embracing  more  than  one  subject  in 
its  title.— McNulty  v.  Toopf  (Ky.)  25& 

I  4.    Offioera,  aeeiits,  and  employfia. 

Under  the  Constitution  and  its  charter,  the 
city  of  Lexington  has  no  power  to  cfeate  any 
office  or  officers  other  than  those  provided  for 
therein.— Lowery  v.  City  of  Lexington  (Ky.) 
202. 

In  view  of  implirntiona  arising  from  Const, 
art.  11,  8S  4,  5,  7.  10,  and  article  7,  S  3,  Gal- 
veston city  charter,  approved  April  18,  1901, 
held  not  to  contravene  Const,  art.  ^  {  3.  in  au- 
thorising the  Governor  to  appoint  a  majority 
of  the  members  of  the  city's  governing  body.— 
Brown  v.  City  of  Galveston  (Tex.  Sup!)  488. 

[Jnder  Const,  arts.  1,  2.  and  article  3,  {  1, 
city  held  to  have  no  inherent  right  to  local  self- 
jtovemment,  precluding  Legislature  from  mak- 
ing its  officers  gubernatorial  appointees.— Brown 
V.  City  of  Galveston  (Tex.  Sup.)  488. 

S  6.    Public  IxnproTements. 

A  strlij  of  land  appropriated  by  the  railroad 
as  a  right  of  way,  and  which  is  a  "lot"  within 
the  meaning  of  the  statute  governing  street  im- 
provements, is  liable  to  an  assessment  for  a 
street  improvement.— Figg  v.  I^uisville  &  N. 
R.  Co.  (Ky.)  269;  City  of  Louisville  t.  Figg, 
Id. 

Kansas  City  Charter,  art.  9,  §  23,  prohibit- 
ing objections  to  tax  bills  not  filed  with  the 
board  of  public  works  60  days  after  the  is- 
suance thereof,  held  to  apply  to  bills  which 
were  irregulur  and  also  absolutely  void.— State 
ex  rel.  Curtice  v.  Smith  (Mo.  Snp.)  625. 

Grading  of  the  street  by  property  owner  un- 
der authority  of  the  board  of  public  works  AeU 
subject  to  such  changes  as  the  board  of  public 
works  might  subsequently  require.  —  South 
Highland  Land  &  Improvement  Co.  t.  Kansas 
City  (Mo.  App.)  383. 

i  6.    Police  power  and  regulations. 

An  ordinance  declaring  that  the  entrance  or 
exit  of  any  pernon  from  any  saloon  during  cer- 
tain hours  should  be  prima  facie  evidence  of  its 
violation  held  invalid.— McNulty  t.  Toopf  (Ky.) 
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76  S0UTHWE8TBKN  BBPORTBB. 


An  ordioance  prohibiting  the  erection  witbtn 
rertsin  iimits  of  buildings  not  oonstpucted  of 
fireproof  and  ineonjbustible  materials  AeW_not 
nocertain  and  obscure.— Chimlne  v.  Baiter  (Tex. 
Oiv.  App.)  330. 

A  municipal  ordinance,  expressly  aothorised 
by  the  charter,  declaring  that  buildings  of  com- 
bustible material  shall  not  be  constructed  with- 
in certain  limits,  cannot  be  attacl:ed  as  unrea- 
sonable.—Chimine  T.  Baker  (Tex.  Civ.  App.) 
330. 

A  municipal  ordinance  prohibiting  buildings 
not  made  of  fireproof  and  incombustible  mate- 
rials within  certain  limits  does  not  prevent 
buildfugs  of  such  materials  as  will  resist  or- 
dinary fires.— Chimine  v.  Baker  (Tex.  Civ. 
App.)  330. 

An  adjacent  property  owner  held  entitled  to 
restrain  the  couatructlon  of  a  building  of  com- 
bustible material,  in  violation  of  an  ordinance. 
—Chimine  t.  Baker  (Tex.  Civ.  App.)  330. 

In  a  suit  to  restrain  the  erection  of  a  build-  able  from  the  du'iation  of  the  defect.^-CitT  of 
ing  of  romhnstible  material  within  established  MadisonvUle  T.  Pemberton's  Adm'r  (Ky.)  220. 


Under  Rev.  Ord.  Kanma  Oity  1898,  art  6,  I 
10,  the  board  of  pnbllc  works  Md  authorised 
to  revoke  a  license  for  the  grading  of  a  street 
by  the  erection  of  a  wall,  when  the  removal 
tnereof  became  necessary  for  the  oses  of  the 

gublic— South  Highland  Land  &  Improvement 
o.  V.  Kansas  C»ty  (Mo.  App.)  383. 

i  S.  TorU. 

A  city  Is  not  liable  for  permitting  ft  qaittiice 

to  exist  on  private  property. — Board  Of  Conncil- 
men  of  City  of  Frankfort  v.  Comnoonwealth 
(Ky.)  217. 

Facts  AeM  to  render  question  of  notice  to  dty 
of  defective  sidewalk  one  for  the  ju^.— Citj;  of 
Madisonville  v.  Pemberton's  Adm'r  (Ky.)  2SX 

The  use  of  a  sidewalk  known  to  be  defertlre 
is  not  contributory  negligence  as  a  matter  of 
law;  the  question  being  for  the  jury. — City  of 
Madisonville  v.  Pemberton's  Adm'r  (Ky.)  229. 

Actual  notice  of  a  defective  sidewalk  is  not 
necessary  to  charge  a  city,  notice  being  presum- 


6re  limits,  certain  evidence  held  properly  ex 
eluded.— Chimine  v.  Baker  (Tex.  Civ.  App.) 
330. 

The  erection  of  other  buildings  of  combustible 
material,  in  violation  of  an  ordinance,  cannot 
preclude  an  adjacent  owner  from  restraining 
the  construction  of  such  building  contiguous  to 
his  property.— Chimine  v.  Baker  (Tex.  Civ. 
App.)  330. 

In  a  suit  to  restrain  the  erection  of  a  build- 
ing of  combustible  materials,  allegations  in 
the  answer  held  properly  stricken  out.— Chimine 
V.  Baker  (Tex.  Civ.  App.)  330. 

S  7.  TTae  and  reenUtlon  of  public  pla- 
oes,  property,  and  works. 

Injunction  held  proper  remedy  to  prevent  the 
easting  of  a  cloud  upon  the  title  to  an  ex- 
cessive 'franchise.— People's  Electric  Light  & 
Power  Co.  v.  Capital  Gas  &  Electric  Light 
Co.  (Ky.)  280. 

Municipal  franchise,  purporting  to  convey 
to  a  gas  company  the  exclusive  ri^ht  to  fur- 
nish gas  and  "other  illuminating  light"  to  a 
city,  hetd  void  as  to  other  illuminating  lights. 
—People's  Electric  Light  &  Power  Co.  v.  Cap- 
ital Gas  &  Electric  Light  Co.  (Ky.)  2o9. 

Deed  from  a  city  to  a  gas  company  held  not 
to  give  the  company  an  exclusive  right  to  fur- 
nish electric  light.— People's  Electric  Ligjit  & 
Power  Co.  v.  Capital  Oaa  &  Electric  Ught 
Co.  (Ky.)  280. 

In  an  action  by  electric  company,  claiming 
an  exclusive  franchise  to  furnish  light,  to 
restrain  another  company  from  claiming  a  simi- 
lar franchise,  a  plea  denying  the  eiclusiveness 
of  plaintiff's  franchise  held  to  state  a  good  de- 
fensp.— People's  Electric  Light  &  Power  Co.  v. 
Capital  Gas  &  Electric  Light  Co.  (Ky.)  280. 

Under  Const.  §  164,  a  city  cannot  enlarge  a 
franchise  already  granted,  except  by  award  to 
the  highest  and  best  bidder.- People's  Electric 
Light  &  Power  Co.  v.  Capital  Gm  &  Electric 
IJght  Co.  (Ky.)  280. 

Contracts  between  a  city  and  a  gas  company, 
made  after  a  deed  by  the  city,  held  not  to  give 
the  gas  company  exclusive  right  to  furnish 
electric  light.—People's  Electric  IJght  &  Pow- 
er Co.  V.  Capital  Gaa  &  Bieetric  Light  Co. 
(Ky.)  280. 

A  certain  mnnicipnl  ordinance  relating  to  clos- 
iUR  a  plreet  hfld  not  void  as  a  delesntion  of  pow- 
er hy  the  nninitiiml  assembly.- Ualler  v.  City 
of  St.  Louis  (Mo.  Sup.)  013. 

A  city  held  e.ntitled  to  require  the  removal  of 
a  wall  er?cted  in  a  street  by  a  licensee  with- 
out  rendering  compensation   therefor.  —  South 


City  held  to  have  taken  cbatxe  of  street,  so 
as  to  render  it  liable  for  defect  in  the  sidewalk. 
—City  of  MadlaonvUle  v.  Pemberton's  Adm'r 

(Ky.)  220. 

In  action  against  city  for  injuries  owing 
plaintiff  having  slipped  on  a  sidewalk  and  fallen 
over  a  gate,  held,  that  the  gate  had  no  conneo 
tion  with  the  injury.— City  of  CarUsle  t.  Se- 
crest  (Ky.)  2(38. 

In  action  against  city  for  injuries  from  de- 
fect in  sidewalk,  certain  evidence  keid  properiy 
excluded  as  not  tending  to  show  anything  to  (Ut 
the  municipality  on  notice.— City  <A  Canisle  v. 
Secrest  (Ky.)  268. 

The  fact  that  a  pedestrian  knows  generally  of 
the  existence  of  a  defect  in  a  sidewalk  does  not 
make  his  use  thereof  negligence  per  ae. — City  of 
Carlisle  v.  Secrest  (Ky.)  2KS. 

In  action  against  city  for  injuries  from  defec- 
tive sidewalk,  qnestions  whether  defendant  bail 

failed  to  keep  sidewalk  fn  reasonably  safe  con- 
dition and  whether  plaintiff  was  guilty  of  con- 
tributoi"y  negligence  held  to  be  for  the  jury, — 
City  of  CarUsle  v.  Secrest  (Ky.)  268. 

The  fact  that  a  child  was  playing  on  a  side- 
walk when  injured  held  not  to  exonerate  the  vitj 
from  liability  for  the  accident.— Stiaob  t  City 
of  St.  I»uis  (Mo.  Sup.)  100. 

The  existence  of  an  obstruction  oo  a  sidewalk 
for  10  days  held  to  raise  a  presumption  that  the 
city  had  notice  thereof.— Stranb  v  City  of  St 
Louis  (Mo.  Sup.)  100. 

In  an  action  for  personal  injuries  caused  hy 
defective  sidewalk,  instruction  held  not  erro- 
neous because  stating  the  defective  condition  in 
more  Reueral  terms  than  those  employed  by  tbi- 
pi  en  ding. —Hemphill  v  Kansas  City  (Mo.  App.i 
17». 

A  city  is  charged  from  the  beginning  with  no- 
tice of  the  negligent  construction  of  b  sidewalk, 
and  is  under  a  continning  duty  to  repair  it- 
Brake  V.  Kansas  City  (Mo.  App.)  lUl. 

Whether  the  defect  in  a  sidewalk,  consi.'^ting 
of  a  loose  board,  is  so  obvions  as  to  impart  no- 
tice to  the  city,  Aeld  a  question  for  the  jory*' 
Squiers  v.  Kansas  City  (Afo.  App.)  IM. 

In  an  action  for  injuries  cansed  by  a  de- 
fective sidewalk,  whether  plaiutifTs  failnre  tn 
look  in  the  direction  he  was  walking  constitut- 
ed negligence  is  for  the  jury. — City  of  Pales- 
tine V.  Addington  (Tex.  Civ.  App.)  322. 

{  O.    Fiscal  asanaKeneBt.  pnbUo  dekl, 
sflourlties,  and  taxatlom. 

So  long  as  municipal  govemmenta  make  levies 
of  taxes  within  the  lunita  prescribed  by  the 


Highland  Land  &  Improvement  Co.  v.  Kansas  Constitution,  equity  will  not  inquire  into  thr 
"ity  (Mo.  App.)  383.  t  necessity  of  the  levy  at  the  w^t  of  an  In.Tind- 
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oal  taxpayer.— Mclnerney  t.  Hnelefeld  (Ky.) 
287. 

Where  coanty  bonds  coDtained  do  recitals  as 
to  authority  to  issoe  them,  or  performance  of 
reqaitUte  prelimlnnries,  the  county  was  Dot  es- 
topped to  plead  lack  of  authority,  or  DODC<»iipU- 
ance  with  condftioni.-- OreeD  Coooty  t.  Shortell 
(Kj-.)  251. 

Purchaser  of  bonds  issued  by  a  county  and 
snbscriptioD  to  railroad  stock  under  the  power 

f ranted  bv  its  charter  (1  Seas.  Acta  1869,  p. 
83,  0.  1578)  held  charged  with  notice  of  the 
conditioos  upon  which  such  bonds  were  issued. 
—Green  County  t.  Shortell  (Ky.)  251. 

Payment  on  issue  of  boada  by  a  county  for 
some  years  does  not  estop  it  to  show  thor  in- 
validity.—Green  Connty  t.  Shortell  <Ey.)  251. 

Under  Ky.  St.  1899.  8  3392,  a  city  of  the 
third  class  may  by  ordinance  inflict  a  penalty 
for  the  nonpayment  of  municipal  taxes  to  the 
extent  of  10  per  cent,  on  the  amount  dne.— 
Owensboro  Waterworks  Co.  City  of  Owens- 
boro  (Ky.)  268. 

Under  Const,  art.  10,  S  12,  one  suing  a  school 
district  on  bonds  issued  by  it  has  the  burden  of 
proTing  that  the  bond  issue  was  authorized  and 
did  not  exceed  the  debt  limit. — Thornburgh  v. 
School  Dist.  Xo.  3  (Mo.  Sup.)  81. 

The  fact  that  a  school  district  used  the  mon- 
ey obtained  from  the  sale  of  inralid  bonds  Issued 
hy  it  in  the  construction  of  a  school  building  did 
not  render  the  bonds  enforceable  at  law.— 
Thornburgh  v.  School  Dist.  No.  3  <Mo.  Sup.)  81. 

Recitals  fn  school  district  bonds  issued  in  tIo- 
latlon  of  statutory  piorisions  cannot  give  rise  to 
an  estoppel  in  favor  of  bona  fide  jpurchasers  be- 
fore maturity.— Thornburgh  v.  School  Dist.  No. 
3  (Mo.  Snp.)  81. 

Where  a  school  district  Issnes  bonds  in  ex- 
cess of  the  debt  limit,  thfl  court  cannot  reduce 
theoi  to  an  amount  mthin  the  debt  limit  and 
give  judgment  thereon  for  the  reduced  amonut. 
—Thornburgh  T.  School  Dist  No.  3  (Mo.  Snp.) 
81. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  I  13. 

NAVIGABLE  WATERS. 

See  "Waters  and  WatN  Coanes." 

NEGLIGENCE 

Causing  death,  see  "Death,"  S  1. 
Condition  or  use  of  railroads,  see  "RallroadB," 
if  4-10;  "Street  Railroads,"  {  2. 

Bv  partietUar  eloMta  of  varHea. 

See  "Carrierg,"  SS  2,  4;  "Municipal  Corpora- 
tions,".! 8. 

lOmployers,  see  "Master  and  Servant,"  fiS  1-©. 

liailroad  companies,  see  "Railroads,"  §{  4-10. 

Street  railroad  companies,  see  "Street  Bail- 
roads,"  §  2. 

Telegraph  or  telephone  coiupaniea,  we  "Tele- 
graphs and  Telephones,"  |  1. 

OonMbvXoryinegUigenee. 

Of  passenger,  see  "Carriers,"  t  6. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  I  7. 

Of  pMSOn  injured  by  operation  of  street  rail- 
road, see  "Street  Railroada,"  §  2. 

Of  servant,  see  "Master  and  Servant,"  iS  6,  9. 

t   1.   Aots    «    omlasiona  ooBstltutins 
necUceitoa. 

Where  plaintiff  entered  defendant's  field  In 
the  daytime,  and  was  shot  by  a  spring  gun  set 
tc  protect  me^on  patch,  defendant  was  liable 


for  damages.— Grant  r.  Hass  (Tex.  Olv.  App.) 
342. 

Pen.  Code  1895,  arte.  675.  790,  relating  to 
homicide  for  theft  at  night,  held  no  defense  in 
an  action  for  injuries  caused  by  the  discharge 
of  a  spring  gun.— Grant  v.  Hass  (Tex.  Civ. 
App.)  342, 

The  fact  that  a  person  who  set  a  spring  gnu 
in  his  field  believed  that  no  one  but  a  thief 
would  go  before  it  held  no  defense  to  an  action 
for  injuries  caused  by  the  discharge  of  the 
gun.— Grant  t.  EUas  CTex.  Civ.  AppJ  342. 

{  S.   Oo&tribntory  necllcenoe. 

In  determining  whether  a  16  year  old  boy,  kill- 
ed by  street  car,  was  guilty  of  contributory  negli- 
gence, his  conduct  is  to  be  measured  by  the 
standard  of  a  boy  of  bis  age. — Campbell  v.  St. 
Louia  &  Suburban  By.  Co.  (Mo.  Sup.)  83. 

Id  an  action  for  injuries  suffered  in  being 
thrown  from  a  train  in  attempting  to  board  It, 
an  instruction  held  to  properly  define  contribu- 
tory nf^gligence. — Intmutional  &  6.  N.  B.  Co. 
V.  Anciionda  (Tex.  Ciy.  App.)  557. 

§  3.  AotloBS. 

Under  a  petition  alleging  negligence  in  the 
original  hanging  of  the  sign  whicli  fell,  recov- 
ery may  not  be  bad  on  proof  that  it  afterwards 
became  insecure,  and  was  allowed  to  so  ranalu. 
—Haines  v.  Pearson  (Mo.  App.)  194. 

NEGOTIABLE 'instruments. 

See  "BilU  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  nerf  trial  In  civil  actions,  see  "New 
Trial,"  S  1. 

Groand  for  new  trial  in  criminal  prosecution, 
see  "Criminal  law,"  |  24. 

NEW  TRIAL 

In  criminal  prosecuttoDB,  see  "Criminal  Law," 
I  24. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Elrror,"  f  6. 
Presumptions  on  appeal  as  to  motion  for,  see 

"Oiminal  Law."  t  27. 
Remand  iff  appellate  court  for  new  trial,  see 

"Appeal  and  moor,"  |  la 

S  1.  OroiuidB. 

That  plaintiff's  attorney  gave  interviews  to 
reporters  AeId«not  tending  to  prove,  so  as  to  be 
ground  for  new  trial,  that  he  procured  bis  state- 
ments as  to  a  former  trial  to  be  published  and 
distributed  that  they  might  be  read  by  the  ja- 
rors,  to  prejudice  them  against  defendant. — 
Copeland  v.  Wabash  B.  Co.  (Mo.  Sup.)  lOG. 

The  reading  by  Jnrors,  pending  the  trial,  of 
an  article  merely  stating  a  few  facts  connected 
with  the  accident  In  which  plaintiff  was  injured, 
and  how  the  jurors  stood  on  a  former  trial,  held 
not  ground  for  new  trial. — Copeland  v.  Wabash 
R.  Co.  (Mo.  Sup.)  106. 

Showing  of  diligence  on  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  witness  held 
not  to  entitle  moving  party  to  a  new  trial  as  a 
matter  of  law.— Gulf,  O.  &  S.  F.  By.  Co.  v. 
Blancbard  (Tex.  Sup.)  6. 

Under  the  factB,  held,  the  trial  court's  action 
in  refusing  a  new  trial  for  newly  discovered  evi- 
dence would  not  be  disturbed.— Duckworth  v. 
Ft.  Worth  &  R.  G.  Ry.  Co.  (Tex.  Civ.  App.) 
913. 

S  2.    FrooeedincB  to  proonre  new  triaL 

In  an  action  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  a  decree  held  a  final  judi- 
ment.  and  motion  for  new  trial  held  properly 
made  after  its  rendition.— Schneider  v.  Fatten 
(Mo.  Sup.)  155. 
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7B  SOUTHWESTERN  RBPORTEB. 


An  application  for  a  new  trial  for  oeirlr  dis-  >  ABseBsora  of  taxes,  aee  "Texation,"  |  8. 
covered^  evidence  *e/(i  insnlBclent— King  T.  Hill  Corporate  officers,  aee  "Corporations."  H  2,  3^. 

Drainage  ctHDmisdoners,   see   "Draiua,"   I  1. 
Jnr7  conunisaioners,  see  "Smj,"  I  2. 
Manidpal  officars,  aee  "Manidpal  Corporatlona," 
4. 


(Tex.  CIt.  App.)  550. 

NEXT  OF  KIN. 

See  ''Descent  and  Distribution." 


NOMINATION. 

For  office,  see  "Elections/*  1 1. 

NOTES. 

Proini8SOt7  notes,  see  "Bills  and  Notes.** 

NOTICE. 

To  mnnlcipal  corporations,  aee  "Maniclpal  Cor- 
poratiODS,"  8  8. 

Of  particular  fatia,  acts,  or  -prooeedin^ 
See  "Chattel  Mortgages,"  |  3. 
Defects  in  sidewalka,  see  "Municipal  Corpora- 
tions," %  & 

Enforcement  of  logger's  Hen,  see  "Logs  and 

Logging." 

Hifthway  proce»dingg,  see  "Highways,"  f  1. 

Local  option  election,  see  "Intoxicating  Liq- 
uors," 5  2.  9 

Meeting  of  school  officers,  see  "Schools  and 
School  Districts,"  %  1. 

Motion  to  dismiss  appeal,  see  "Appeal  and  Er- 
ror," i  11. 

NUISANCE 

Harraless  error  In  action  for,  see  "Appeal  and 

Error,"  I  17. 
Liability  of  city  for  pennltti&K,  see  "Mnnlcipal 

Corporations,*'  i  & 

%  1.   Private  nnlsaaaeB. 

In  an  notion  for  a  nuisance  in  polluting  a 
stream  and  causing  a  atMioh  on  plaintiff's  prem- 
ises, defendant  Mid  entitled  to  show  tliat  the 
stmch  arose  from  other  oan8es.-*-Shain  Pack- 
ing Go.  T.  Bnrrns  H^ex.  CIt.  App.)  838. 

On  the  erection  of  lire  stocb  pens,  constitnt- 
Ing  a  uuii^anee  of  a  permanent  nature,  the  meas- 
ure of  dinnaKcs  is  the  depreciation  in  valne  of 
plaintiffs  premises  caused  thereby.— Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  McOebee  CI^-  Civ. 
App.)  S4L 

S  2.   Pabllo  nnlsBMoes.  * 

Ky.  St.  1899,  S  1289.  heU  to  anthoHze  a 
court  of  efiuity  to  enjoin  one  from  permitting  a 

{trize  fight  on  his  premises,  on  the  ground  that 
t  will  coH.<!titute  a  public  nuisance,  though  it 
cannot  enjoin  the  principals  in  the  fight. — 
Commonwealth  v.  McGovem  (Ky.)  261. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Eirror,"  |  4;  "Crimiaal  Law."  S|  25- 
27. 

To  reception  of  evidence^  see  'IMal."  |  1. 

OBSTRUCTIONS. 

Of  Ugbways,  see  "Highways.**  I  3. 

OFFICERS. 

E^DIbezzlement,  see  "Emhezz lenient." 
Mandamns.  see  "Mnndnmii^,"  S  2. 
Quo  warranto,  see  "Quo  Warranto." 

Portteular  doaset  nf  oficen. 
Se*  "Cleriis  of  Courts";   "Judges";  'Vustloss 
of  the  Peace":  "Receivers." 


Sdiool  officers,  see  "Schools  and  School  Dis- 
tricts," S  1. 

OPINION  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  I  9. 
In  criminal  prosecntions,  see  "Criminal  Law," 
112. 

OPINIONS. 

Of  conrti,  see  "Ooorts,**  |  2. 

ORDERS. 

Revleir  at  appealable  orders,  ass  "Appeal  and 

Hrror." 

ORDINANCES.  . 

Municipal  ordinances,  see  "Municipal  Gorpoia- 

PARDON. 

A  pardon  restoring  the  convict  to  rights  of 
citizenHbi^  may  be.  granted  after  the  expira- 
tion of  his  term  of  service. — Lockliu  State 
(Tex.  Gr.  App.)  803. 

A  pardon  reciting  that  it  is  granted  because 
the  convict's  testimony  Is  needed  in  a  criminal 
case  is  not  invalid. — Locklin  t.  Btate  ^ex. 

App.)  305. 

The  validity  of  a  pardon  restoring  a  convict 
to  rights  of  citizenship  is  not  affected  by  a  re- 
cital of  the  grant  of  a  previoiis  pardon.— Lock- 
lin T.  State  (Tex.  Or.  App.)  SOS. 

PARENT  AND  CHILD. 

See  "Adoption";   "Bastardi^;   "Gnanflan  and 

Ward";  "Infants." 
Declarations  as  to  Urtb  or  pedigree,  aee  "Brl- 

denee,"  f  S. 

In  sn  actitm  against  a  carrier  to  recover  ex- 
pense incurred  by  reason  of  his  dilld's  sick- 

nesa  from  exposure,  instructions  given  ieU  not 
conflicting.— St.  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Campb^  (Tex.  Civ.  App.)  564. 

PAROL  EVIDENCE 

In  civil  actions,  see  "Evidence,"  {  8. 
In  criminal  Kosecutions,  see  "Criminal  Law," 
111. 

PARTIES. 

Death  ground  for  abatemmt,  ase  "Abatemeni 

and  ReviTal,"  f  a. 

Entitled  to  allege  error,  see  "Appeal  and  Er- 
ror," S  14. 

Interpleading,  see  "Inter[4eader." 

Persons  sgsinst  whom  ivoceediugs  to  abate  noi- 
sance  may  be  brought,  see  "AQfsanee^"  {  S. 

Persons  concluded  hj  Jndgment,  see  "Judl!- 
ment,"  %  6. 

Persons  entitled  to  claim  property  by  presaip- 
tion,  see  "Adverse  Possession,"  {  1. 

Persons  entitled  to  enforce  liabilities  of  cor- 
porate offioera,  aee  "Corporations."  |  2, 

Persons  entitled  to  question  corporate  powvrs, 
see  "Corporations,"  |  3. 

Persons  liable  for  libel,  see  "Libel  and  Slandn-," 
S  3. 

Persons  liable  for  penalties  for  violation  of  nsary 

lawa,  see  "Usunr,"  {  2. 
Persons  to  whom  bar  by  lindtatioas  is  avallabk. 

see  "Limitation  U  Actions,"  |  ^ 
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TeraoDB  to  whom  paymeot  of  jodgment  may  be 

made,  see  "Judgment."  i  8. 
Persons  who  may  be  compelled  to  Interplead,  see 

"Int^eader/'^  I  1. 
Persons  who  mar  contest  wlU,  see  "Willi," 

S  3. 

To  fraudulent   coDTeyances,    see  "Fraudulent 

Conveyances,"  {  2. 
To  usurious  contract,  see  "Usury,"  i  1. 
Transfer  of  interest  ground  for  abatement,  see 

"Abatement  and  SeriTal."  |  2. 

In  ooMoiu  by  or  against  particular  oZomm  of 
partia. 

See  "Bxecntors  and  AdminlBtrators,"  |  6;  "Hus- 
band and  Wife,"  S  3. 
GoDoecting  carriers,  see  "Carriers,"  {  2. 

In  particular  actions  or  prtxxedinga. 
See  "Injunction,"  8  2;   "Uandamoa,"  |  8. 
For  construction  of  will,  see  "Wills,"  i  4. 

On  note,  see  "Bills  and  Notes,"  %  2. 
Suits  to  aet  aside  fraudnlent  convf^anceB,  see 
"Fraudulent  ConTeyances,"  S  8- 

i  1.  Plaintiffs. 

Id  an  action  for  damages  to  a  horse  shipped 
oTer  defendant's  Une  aniTfor  oTercharges,  judg- 
ment for  plaintiff  cannot  be  Bustalned  where  the 
horse  in  qnestion  and  the  oTercharges  were  the 
property  of  another  when  suit  was  brought. — 
Gulf,  0.  &  8.  F.  R.  Co.  T.  Bartlett  (Tex.  ClT, 
App.)  56. 

PARTITION. 

I  1.   AetloMS  for  psrUtioB. 

Where  defendant  proved  adverse  iMssesslon  in 
an  action  for  partition,  the  court  in  its  discre- 
tion held  entitled  to  retain  the  cause  on  its 
dodcet  and  allow  plaintiff  to  establish  her  title 
by  an  actitni  at  law.— Elagle  t.  Franklin  (Ark.) 

An  answer  to  a  partition  suit,  alleging  that 
defendant  held  possession  of  the  land  adversdy 
to  plaintiff,  held  to  state  a  sufBcient  d^ensa.— 
Eagle  T.  Franklin  (Ark.)  1093. 

A  widow,  decting  to  take  under  the  statute, 
held  entitled  to  maintsin  a  suit  for  partition 
without  waiting  for  five  years  from  the  date 
of  the  probate  of  her  husband's  will. — Spratt  ▼. 
Lawsou  (Mo.  Sup.)  642. 

In  trespass  to  try  title  and  for  partition,  al- 
legations in  complaint  held  sufficient  to  anmor- 
ize  evidence  that  a  certain  defendant  was  liable 
to  plaintiff  for  rent  for  the  land  in  controversy. 
—Ford  T,  Boone  (Tex.  Civ.  App.)  353. 


PARTNERSHIP. 


«  1. 


Diasolntloai,   settleaiant,    and  ae- 
oonntlBs. 

A  petition  for  the  settlement  of  partnership 
accounts  held  to  show  the  running  of  limitations 
from  the  time  of  a  certain  sale.— Blnntaer  T. 
Hirsch  (Tex.  Civ.  App.)  326. 


See 


PASSENGERS. 

'Carriars,**  fil  4r-7. 


PAYMENT. 

See  "Accord  and  Satisfaction." 

Of  particular  claases  of  obligatltms  or  UabtllUe*. 
See  "Judgment,"  S  8;   "Mortftnges,"  %  5. 
Price  of  land  sold,  see  "Vendor  and  Purchas- 
er." 

I  1.    Reoovery  oC  paynenta. 

Money  paid  to  trustees  of  city  public  library 
from  school  taxes,  pursuant  to  Ky.  St.  1809,  § 
3210,  before  the  statute  was  declared  unconsti- 
tutional, naj  be  reoorared  back  by  the  board  of 


education  of  meh  dty.— Board  of  Trustees  of 
^bUc  ZJbrary  v.  Board  of  Education  (Ky.) 

PEDDLERS. 

See  "Hawkers  and  Peddlers.** 

PEDIGREE. 

Deelaratioas  aa  eridenea,  see  "Erldenee,**  S  6. 

PENALTIES. 

Nonpayment  of  municipal  tax,  see  "Municipal 
Corporations,"  §  9. 

Violations  of  liquor  laws,  see  "Intoxicating  Liq- 
uors." S  6. 

Violationa  of  regulations  relating  to  railroads, 

see  "Baiiroada?'  S  4. 
Violations  of  nstuy  laws,  see  "Usury,"  %  2. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  InToIved,  sea  "Us  Fen- 
dens." 

PEREMPTORY  CHALLENGES. 

To  Jnrora,  see  "Jury,"  |  8. 

PERJURY. 

Character  of  witnesa,  see  "Vntneases,**  I  8. 
Confessions  as  evidence,  see  "Crimiuai  Law," 
«  14. 

Continuance,  see  "Criminal  Iaw,"  S  15. 
Election  betweoi  counts  In  Indictment  for,  see 

"Indictment  and  Information,"  i  3. 

Hearsay,  see  "Criminal  Law S  0. 

Instructions,  see  "Criminal  I^w,"  |  21. 

Parol  evidence,  see  "Criminal  Law,"  {  11. 

Repugnancy  In  indictment  for,  see  Indictment 
and  Information,"  |  2. 

Service  of  list  of  jurors  on  defendant,  see  "Crim- 
inal Law,"  I  17. 

{  1.    OfleBMB  ud  napomslUlitj  Aere- 

tor. 

Witness  falsely  denying  before  grand  Jury 
knowledge  of  a  fact  material  to  the  investigation 
held  not  entitled  to  defend  charge  of  perjury  on 
ground  that  the  evidence  would  have  been  mere- 
ly cumulative.— State  v.  Faulkner  (Mo.  Sup.) 
116. 

In  a  prosecution  for  perjury  committed  before 
a  grand  jur^,'  fact  that  testimony  assigned  as 
fake  was  given  after  tbe  jury  had  instructed 
indictments  to  be  drawn  in  tbe  durge  relative 
to  which  defendant  was  testifying  held  not  to 
affect  the  materiality  of  such  testimony.— State 
V.  Faulkner  (Mo.  Sup.)  116. 

Perjury  may  be  predicated  on  testimony 
which,  if  true,  would  have  been  self-criminating. 
—State  T.  Faulkner  (Mo.  Sup.)  116. 

Certain  testimony  of  a  witness  before  a  grand 
jury  investigating  a  charge  of  bribery  heJa  per- 
jury.—State  T.  Faulkner  (Mo.  Sup.)  llu. 

Testimony  before  grand  jury  held  material,  so 
as  to  be  a  basis  of  perjury,  though  tbe  jury  liad 
already  determined  to  indict— State  t.  Lehman 
(Mo.  Sup.)  139. 

The  fact  that  a  witness  before  a  grand  jury 
is  compelled  to  testify  concerning  matters  in- 
criminating himself  does  not  excuse  him  for 
testifying  falsely  as  to  such  matters.— State  v. 
Lehman  (Mo.  Sup.)  139. 

The  testimony  on  which  a  prosecution  for 
perjury  was  predicated  hrld  material. — McLeod 
V.  State  (Tex.  Cr.  App.)  522. 

S  2.    Proseemtion  amd  pvnlskment. 

In  a  prosecution  for  perjury,  certain  evidence 
held  not  to  constitute  a  substantial  variance 
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from  the  IndictmeDt.— State  v.  Faulkner  (Mo. 
Sup.)  116. 

In  a  prosecution  for  perjury  committed  before 
grand  ^ury  in  denying  the  knowledge  relative 
to  existence  of  a  bribe,  fact  of  the  bribery  held 
material.— State  t.  Faulkner  <Mo.  Sup.)  116. 

In  a  prosecution  for  perjury  committed  be- 
fore a  grand  Jury,  held  error  to  admit  evidence 
eftablisnlDg  an  agreement  between  the  offerer  of 
the  bribe  and  member  of  the  city  council  to 
bribe  certain  other  memben  of  the  council.— 
State  V.  Faulkner  pio.  Snp.)  116. 

Fact  of  the  existence  of  a  combination  In  legis- 
lative body  to  control  legislation  held  not  suffi- 
cient to  establish  the  combination  for  corrupt 
purposes,  so  as  to  render  members  thereof  re- 
sponsible for,  or  show  knowledge  of,  a  corrupt 
bargain.— State  t.  Faulkner  (Mo.  Sup.)  116. 

A  prosecution  for  perjury  cannot  be  based  on 
the  testimony  of  the  accusing  witness,  unless 
corroborated.— State  v.  Faulkner  (Mo.  Sup.)  116. 

In  a  prosecution  for  perjury,  materiality  of  the 
evidence  aasigned  ts  false  neld  a  qnestion  for 
the  court.— State  v.  Faulkner  (Mo.  Sup.)  116. 

In  a  prosecution  for  perjury,  an  instruction  as 
to  defendant's  source  of  knowledge  held  such 
that  it  should  have  been  given,  subject  to  certain 
modification.— State  v.  Faulkner  (Mo.  Sup.)  116. 

In  a  itrosecution  for  perjury,  an  instruction 
held  not  cured  hy  another  instruction  to  the  ef- 
fect that  what  defendant  had  read  in  the  news- 
paper would  not  amount  to  knowledge.— State  t. 
Faulkner  (Mo.  Sup.)  116. 

In  a  prosocutioD  for  perjury  committed  before 
a  grand  jury  inveatigating  a  charge  of  brlbeiy, 
an  instruction  that  defendant  should  be  acquit- 
ted, unless  the  offerer  of  the  bribe  was  employed 
by  the  directors  of  an  Interested  company,  held 
properly  refused. — State  v.  Faulkner  (Mo.  Sup.) 
116. 

In  a  prosecution  for  perjury,  predicated  on 
defendant's  testimony  in  a  civil  suit  that  busi- 
ness in  a  certain  saloon  had  been  resumed  in 
bin  name  without  his  knowledge,  defendant's 
alBdarit  that  he  had  lost  the  license  held  nd- 
missiWe.- McLeod  v.  State  (Ter.  Cr.  App.)  522. 

Facts  shown  in  a  prosecution  for  perjury 
held  to  render  certain  testimony  admissible.— 
UcLeod  T.  State  (Tex.  Cr.  App.)  622. 

In  a  prosecution  for  perjury,  predicated  on 

testimony  given  at  a  civil  trial,  certain  evidence 
held  admissible  to  show  defendant's  connection 
with  the  civil  suit.— McLeod  v.  State  (Tex.  Cr. 
App.)  522. 

In  a  prosecutiou  for  perjury,  predicated  on  de- 
fondant's  testimony  In  a  civil  suit  that  business 
in  a  certain  saloon  had  been  resumed  in  his 
name  without  his  knowledge,  evidence  of  prior 
sales,  etc..  conld  only  be  considered  as  tending 
to  show  that  defeudant  had  knowledge  of  the 
resumption  of  business.— McLeod  v.  State  (Tex. 
Cr.  App.)  522. 

In  a  proaecntion  for  perjury,  predicated  on 
defendant's  testimony  in  a  civil  suit  that  busi- 
noRS  in  a  certain  saloon  bad  been  resumed  in 
his  name  without  his  knowledge,  held  not  nec- 
pRROry  to  show  that  the  parlies  running  the 
salonn  wore  defendant's  agents,  or  that  they 
tirtcd  fnr  defendant's  agents.— McLeod  T.  State 
(Tex.  Cr.  App.)  522. 

PERPETUITIES. 

Under  the  law  of  New  Hampshire  a  provision 
in  a  will  of  a  testator  held  not  to  violate  the 
rule  apainiit  perpetmties.— Hussey  t.  Sargent 
(Ky.)  211. 

PERSONAL  INJURIES. 


See  "Negligence." 
Damages  for,  see 


'Damages,"  Sfi  8,  ^ 


From  CQustruetion  or  maintenance  oC  railroad, 
see  "BaUroads."  S  S. 

Harmless  err<»  ui  actions  for,  aee  "Appeal  and 
Error,"  S  17. 

Presentation  of  objections  to  evidence  in  action 
for  personal  injuries  for  pnrpose  of  review, 
see  'Appeal  and  ESnor,"  f  4. 

Survival  of  action  for,  see  "Abatement  and  Re- 
vival," I  8. 

To  employA,  aee  "Haater  and  Servant,**  H 

1-9. 

To  passenger,  see  "Garriera,"  1  4. 
To  person  ou  or  near  railroad  traeka.  see  "Kail- 
roads,"  I  8. 

To  persona  on  railroad  trains,  aee  "Railroad*,** 
S  6. 

To  travels  on  highway,  see  "Mnnloipal  Corpn- 

rations."  I  a 
To  traveler  on  highway  croaring  railroad,  see 

"Railroads,"  |  7. 
Trespass  to  the  person,  see  "Trespass,"  |  1. 

PHYSICAL  EXAMINATION. 

Of  applicant  tar  Insnrance,  aae  "Inauianoe,"  | 

13. 

Of  peraon  injured,  aee  "Damagea,"  ^  4. 

PHYSICIANS  AND  SURGEONS. 

DiacloBure  of  communications,  see  "Witnesses," 
51. 

Sale  of  liquors  on  idiysidan'i  twescription,  see 
"Intoxicatillg  Llqaors,"  {  5. 

PLACE. 

Of  record  of  chattel  mortgages,  aee  *'Gliattet 
Mortgagee,"  |  3. 

PLEA. 

In  civil  actions,  see  "Pleading,"  |  2. 

In^  CT-iminai  [ffOMGUtionB,  see  ''Criminal  Law," 

PLEADING. 

Applicability  of  Instructions  to  pleadinga,  see 
^•Trial."  8  7. 

Conformity  of  decree  in  equity  to  pleadings,  see 
"Equity,"  I  2. 

Necessity  of  exceptions  to  pleading  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  t  5. 

Freseutation  of  objections  to  pleadings  for  par- 
pose  of  review,  see  "Appeal  and  Error,"  t  4. 

Presumptions  as  to,  on  appeal  or  error;  see 
"Appeal  and  Error,"  S  15. 

Review  of  discretion  of  court  as  to  allowance 
of  emendmenta  to,  see  "Appeal  and  Error," 

a  12-17. 

AUegatUms  aa  to  particutar  facta,  ocIm,  or 

trtauactiona 
See  "Damagea,"  i  4;  "Estoppel,"  i  1;  ''Jndg- 
roent,"  {  9. 

Diverse  dtizeuship  see  "Bemoval  of  Cansea," 
f  1* 

Tn  actions  by  or  agaijut  porticubn  classes  qf 
parties. 

See  "Brokers,  '  S  3;  "Carriers,"  JS  2.  t;  "Cor- 
porations," 8  3;  "Master  and  Servant."  |  i; 
'^'Railroads,"  85  3  6.  7. 

Beneficial  associations,  see  "Insurance,''  1  13. 

Connecting  carriers,  see  "Carriers'*  S  'i- 

Heirs,  see  "Descent  and  Distribution.*  f  1. 

Invarticular  oottoru  or  proceeding*. 

See  "Injunction,  '  5  2;    "luterpleader,"  S 
"Equity."  8  1;   "Fraud,"  8  2,  "Mandamus." 
^  3:    "Ncf-'Iispnce,'"  8  3.    "Partition."  |  1; 
"Quieting  Title,"  {  2;  "Tiespass  to  T17  Ti- 
tle," 8  2. 

For  compensation  ol  broker,  aea  "Bmken," 
I  8. 
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For  loss  of  goods  by  carrier,  see  "Carriem," 
§  2. 

For  peoaltr  for  Tlolation  of  liquor  laws,  see 
"Intoxicating  Liqaora,"  §  0. 

For  personal  injuries.  Bee  "Cnrriera,"  §  4;  "Mas- 
ter and  Servant,"  fi  7;  "Railroads,"  «8,  ft. -7. 

For  wrongful  attachment,  see  "Attaehment, 
15. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  benefit  certificate,  see  "Insurance,"  S  13. 

On  draft,  see  "Bills  and  Notes,"  i  2. 

Ou  tnsnrance  policy,  see  "Insurance,"  S  12. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  5. 

To  enforce  vendor's  lien,  see  "Vendor  and  Pur- 
chaser/' I  1. 
To  recover  interest,  see  "Interest,"  |  1. 

i  I.    Form  and  allecstloiLS  In  gaiaeraL 

The  petition  in  an  action  on  a  contract  for 
the  sale  of  goods  "f.  o.  b.  care"  Md  not  fatsl- 
Iv  defective  for  failure  to  allege  the  meaning 
of  the  quoted  phrase.— D.  R.  Vivioo  Mfg.  Co. 
T.  Bobertson  (Mo.  Sup.)  644. 

An  allegation  in  an  answer  of  an  insoiance 
company  held  to  state  a  mere  conclusion  of  the ; 
pleader.— Dezell  T.  Fidelity  ft  Casualty  Co.  (Mo. ' 

Sup.)  1102. 

An  allegation  in  a  petition  to  recover  back 
money  paid  on  drafts  held  a  mere  conclusion.— 
S.  Blaisdell.  Jr..  Co.  r.  Gitliens'  Nat.  Bank 
(Tex.  Sup.)  202: 

Au  averment  in  a  petition  for  the  settlement 
of  the  partnership  account  held  to  state  a  mere 
conclusion  of  the  pleader.— Blontzer  t.  Hirsch 
(Tex.  Civ.  App.)  826. 

i  2.    Flea  or  answer,  cross  complaint, 
and  affidaTlt  of  defense. 

An  answer  held  insufficient  as  a  general  or 
■pedal  denial.— Dezell  v.  Fidelia  &  Casualty 
Co.  (Mo.  Snp.)  1102. 

Under  Act  March  27,  1901  (Laws  1901.  p. 
31,  c.  27).  in  an  action  against  a  connecting 
railroad  for  injuries  resulting  from  plaintiff's 
ejection  from  its  train,  defeudant's  plea  of 
privilege  hrid  to  comply  with  rule  requiring 
plea  in  abatement  to  give  plaintiff  a  better  writ. 
—Texas  &  P.  Ry.  Co.  t.  Lynch  (Tex.  Sup.) 
486. 

In  trespass  to  try  title  by  one  whose  title  de- 
pended on  a  judgment  in  favor  of  the  state  for 
delinquent  ta\L't<,  an  answer  seeking  to  set  aside 
the  sale  under  the  judgment  held  not  made  in 
time, — RyoD  v.  Davis  (Tex,  Civ,  App.)  59. 

Answer  in  an  action  of  trespass  to  try  title 
held  to  plead  the  statute  of  limitations  jointly 
and  severally.- Ilenning  t.  Wren  (Tax.  Civ. 
App.)  005. 

i  3*   Demnrror  or  ozoeption. 

AVhere,  in  a  suit  on  a  written  contract,  the 
contract  shows  th.Tt  no  cause  of  action  exists, 
the  court,  on  demurrer  to  the  petition,  will 
consider  the  exhibit. — Gardner  v.  Continental 
Ins.  Co.  (Ky.)  283. 

A  treneral  demurrer  setting  up  the  plea  of 
limitatinns  to  an  action  should  be  sustamed,  if 
it  npjipars  from  the  facts  alieged  that  the  ac- 
tion is  barred,  though  special  exceptions  to 
particular  allecatinns  may  not  be  well  taken. 
— Bluntzer  v.  Hirsch  (Tex.  Civ.  App.)  326. 

I  4.    Amended  and  supplemental  plead- 
in  gi  and  repleader. 

On  a  bill  to  enjoin  u  mortgage,  plaintiff  held 
entitled,  under  Itev.  St.  ISilSt,  §§  603,  666.  to  file 
au  amended  petition  seltiiic  up  a  new  equity 
entitling  him  to  the  injunction,  though  it  arose 
after  the  filini:  of  the  original  bill. — Cohn  v. 
Sunders  (Mo.  Sup.)  413. 

A  petition,  defective  for  want  of  fdgnnture, 
held  snbjeet  to  amendment,  and,  when  amended 
at  the  succeeding  term,  defendants  having  ap- 


peared and  answered,  the  case  was  properly 
tried  at  that  term.— Vitkovitch  y.  Kleinecka 
(Tex.  Civ.  App.)  544. 

S  S.   l>*f«ete  and  objootions,  waivert  and 
alder  br  Tardlet  or  indcsBoat. 

Error  in  permitting  an  amended  petition  teW 
waived  by  pleading  OTer. — Cohn  t.  Elouders  (Ho. 
Sup.)  413. 

In  an  action  against  a  town  for  injuries  cans- 
ed  by  8  defective  sidewalk,  an  allegation  held 
sufficient,  after  verdict,  as  an  allegation  of 
knowledge  of  the  existence  of  the  defect.- Mc- 
lean V.  Kansas  City  (Mo.  App.)  173. 

Where  no  exception  is  made  to  the  form  or 
style  of  a  pleading.  It  Is  sufflcfent  to  be  con- 
sidered.—Baker  T.  Hamblen  (Tex.  Cir,  App.) 

362. 

PLEDGES. 

Pledge  of  pig  iron  Jield  valid,  though  the  prop- 
erty pledged  was  left  in  possession  of  the 
pledgor's  lessee.- Kentucky  Furnace  Co.*s  Trus- 
tee V.  City  Nat.  Bank  (Ky.)  S48. 

Refusal  of  a  bank  to  deliver  property  pledged, 
except  on  payment  of  claims  not  secursd 
the  pledge,  held  to  constitute  a  conversion  of 
the  property.— Memphis  City  Banli  v.  Smith 
(Tenn.)  1065. 

A  tender  of  the  amount  of  a  debt  secured  by 
a  pledge  to  redeem  the  property  held  waived, 
where  the  pledgee  refused  to  deliver,  except  on 

Syment  of  other  debts  than  those  secured.- 
emphia  City  Bank  t.  Smith  (Tenn.)  1065. 

The  maker  and  sureties  of  a  note  secured  by 

Sledge  held  not  entitled  to  a  credit  equal  to  the 
epreciation  in  value  of  the  pledge  between 
dates  of  maturity  of  note  and  institution  of  suit. 
— Adone  &  Loblt  t.  Hutches  (Tex.  Civ.  App.)  41. 

POLICE  POWER. 

Of  munidpalitTt  see  "Mnnldinl  Corporations," 

POLICY. 

Of  Insnrance,  lee  "Inaarance.** 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Of  pledged  property,  see  "Pledges." 

To  sustain  action  for  partition,  see  "Partition," 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  chattel  mortgages,  see  "Chattel  Mort- 
gages," §  6. 
Of  sale  in  mortgage,  see  "Mortgages,"  {  6. 

I  1.   Gonatmotion  and  exeoatlon. 

Where  a  deed  by  a  devisee  of  a  life  estate 
with  power  of  disposition  iu  fee  discloses  that 
it  is  for  a  valuable  consideration,  and  under- 
takes to  convey  in  fee,  it  will  be  ascribed  to 
the  power,  and  not  to  the  life  estate.— L'nder- 
wood  T.  Gave  (Mo.  Sup.)  451. 

PRACTICE. 

I*rocedure  of  particular  courts,  see  "Oinrts.** 
In  parMeular  civil  actiont  or  proceedtngt. 
See  "Divorce."  S  2;  "Kjectment":  "Interplead- 


er": "Mnndamus,"  I  3;  "Replevin" 
pass  to  Try  Title,"  |  2. 
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Condemnation  proceedings,  see  "Eminent  Do- 
main," S  2. 

ParOeular  proceedingB  ^n  acUons. 

See  "Abatement  nnd  Revival";  "Appearance"; 
"Continuance";  "Costs";  "Damairea,"  S  4; 
"Depositions";  "Evidence";  "Execution  ; 
"Ju&uient";  "Jury";  "Limitation  of  Ac- 
tions^; ■Tnrties";  "Pleading";  "Helerence"; 
"Removal  of  CauseB";  "Trial";  "Venoe." 

Verdict,  see  "Trial,"  S  H- 
ParUeular  remedies  in  or  tnctdOnt  to  actions. 

See  "Attiiobmeut";  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers." 

Procedure  in  crimiTiat  prosecuttona. 

See  "Criminal  Law." 

For  violation  of  liquor  laws,  see  "Intoxicating 

Liquors,"  S  7. 
Procedure  in  exercise  of  speclol  iurladiction*. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  ot  the  Peace, ' 

Prdcedure  on  revlevh 
See  "Appeal  and  Error";  "Exceptions.  Bill  of"; 
"JnsdceB  of  the  Pftace."  S  2 ;  'T^ew  TriaL" 

PREFERENCES. 

By  carriers,  see  "Carriers,"  6  L 
In  fraudnlent  conveyance,  see  "Frandnlent  Con- 
veyances," %  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Aweal 
and  Error."  {  17. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  |  4, 

PREMIUMS. 

For  insorancc.  see  "Insurance,"  S  6. 
On  loans  by  building  and  loan  association^  see 
"Building  and  Loan  Associations." 

PRESCRIPTION. 

Acquisition  Of  rights,  see  "Adverse  PosBesrion," 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  |  4. 

PRESUMPTIONS. 

On  appeal  In  criminal  prosecutions,  see  "Crim- 
inal law,"  I  27. 
On^appeal  or  error,  see  "Appeal  and  Error,"  { 

PRIMARY  ELECTIONS. 

See  "Elections,"  S  1* 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers." 
Admissions  by  agent,  see  "Evidence,"  I  4- 
Adverse  possession  by  agents,  see  "Adverse  Pos- 
session." S 1.  ,„  .,  .  _ 
Insurance  agents,  see  "Insurance,"  |  2. 

i  1.    The  relation. 

A  power  of  attorney  with  reference  to  a  sale 
of  land  is  not  entitled  to  record  in  a  county  in 
which  none  of  the  land  is  situated. — Wren  t. 
Huwland  (Tex.  Civ.  App.)  894. 


I  a.    Blchts  amd  UablUtiM  mm  to  «Uvd 

>vin  for  a  piano  sold  defendint  by 

plaintiff's  agent,  who  took  a  note  payable  to 
himself  and  appropriated  the  proceeds,  evidence 
held  to  sustain  a  verdict  for  defendant. — D.  H. 
Baldwin  &  Co.  v.  Tucker  (Ky.)  196. 

Borrowing  of  money  to  pay  freight  on  goods 
held  within  the  scope  of  authority  of  a  whole- 
saler's retail  agent,  so  that  a  mortgage  on  the 
gooda  to  secure  such  loan  is  valid  aa  against 
the  manufacturer.— Rankin  v.  McParlane  Car- 
riage Co.  (Ky.)  221. 

An  agent  employed  by  the  grantor  in  a  deed 
of  trust  to  collect  the  rents,  who  contlnaed  to 
collect  the  rents  after  sale  under  the  trust 
deed  to  a  third  person  was  not  a  trespasser  as 
against  the  purchaser.  —  Embry  v.  Galbreath 
ffenn.)  1016. 

An  agent  employed  by  the  grantor  In  a  deed 
of  trust  to  collect  the  rents  held  unaffected  by 
actual  notice  that  the  purchaser  claimed  the 
land  and  would  hold  the  apent  for  the  rents 
collected.— Embry  v.  Galbreath  (Tenn.)  1016. 

An  agent  employed  by  the  grantor  in  a  deed 
of  trust  to  collect  the  rents  Md  unaffected  by 
the  registration  of  the  deed  conveyii^  the 
land  to  a  third  person  on  a  sale  under  the 
tmst  deed.— Embry  t.  Galbreath  (Tenn.)  1016. 

An  agent  employed  by  the  grantor  in  trust 
deed  to  collect  the  rents  held  not  liable  to  the 
purchaser  under  the  deed  for  the  rente  collei-t- 
ed  and  paid  orer  to  the  grantor  after  the 
sale.— EmW      Galbreath  (Tenn.)  1016l 

PRINCIPAL  AND  SURETY. 

Llabilitiea  of  sureties  on  bonda  for  perfram- 
ance  of  duties  of  ofBce  or  trust,  aee  'Guard- 
ian and  Ward."  |  6. 

I  1.   Dlaekana  of  nuretr. 

Where  the  wife  of  tiie  maker  of  a  note  ex- 
ecuted a  tmst  deed  to  indemnify  a  surety,  such 
deed  held  not  to  continue  as  to  a  renewal  note. 
— Westbrook  t.  Bdton  Nat.  Bank  (Tax.  Civ. 
App.)  842. 

PRIORITIES. 

Between  landlord's  lien  for  rent  and  mortgage. 

see  "Landlord  and  Tenant,"  fi  2. 
Of  mechanics*  liens,  see  "Mechanics*  Uens." 

i  1. 

Of  moi-tgages,  see  "Ghattd  Uortgagea,"  |  8; 

"Mortgages,'*  {  2. 
Of  vendor's  liens,  see  "Vendor  and  Purchaser," 

8  1. 

PRIVATE  NUISANCE 

See  "Nuisance,"  8  1. 

PRIVILEGE. 

Effect  on  limitation,  see  "Umitatkm  of  Ac- 

tion^"  I  1. 

Of  witness  as  to  testimony,  see  "Witnesses." 
«  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  "Libel  and 

Slander,"  8  2. 
Disclosure  by  witness,  see  "Witnesses,"  {  1. 

PRIVITY. 

Admissions  by  privies,  see  "Evidence,"  |  ^ 

PRIZE  FIGHTING. 

lujuoctim  to  restrain,  see  "Injtmction,**  |  1. 

Evidence  examined,  and  hM  to  show  that  a 
contest  advertised  to  take  place  between  eer- 
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tain  penoDB  would,  if  permitted,  eonstitnte  a 
fight— Commonwealth  v.  McGorem  ^y.) 

Where  combatants  eagaee  in  a  prize  fight,  the 
fact  that  the  rewanl  will  be  eqaally  divided 
betweeo  them  does  not  legalize  the  transac- 
tion.— Commonwealth  t.  McOoveni  (Ky.)  261, 

The  use  of  gloves  by  combatants  in  a  prize 
fight  will  not  make  the  contest  any  less  a  tIo- 
lation  of  the  statute  flitainst  prise  fighting.— 
OommoDwealth  t.  McCiorern  (Ky.)  261. 

PROBABLE  CAUSE. 

See  "Malicious  Prosecntion,"  1  1. 

PROBATE. 

Of  win,  we  "Wills,"  §  8. 

PROCEEDS. 

Of  insurance  policy,  see  "Insurance,"  |  11. 
Of  sale  of  iofant's  property,  see  "Infants,"  t 

PROCESS. 

Bffect  of  appearance,  see  "Appearance." 

In  potion  against  foreign  corporations,  see  "Cor- 
porations/' §  C. 
In  action  for  taxes,  see  "Taxation,"  S  4. 

Pajtlcularform»  of  toriU  or  other  vrooeaa. 
See   "Execution" ;    "Oarniahment" ;  "Injunc- 
tion"; "Mandamua";  "Quo  Warrauto";  "Be- 
plevin." 

PROHIBITION. 

Of  tralBc  in  Intoxicating  Uanon,  see  "Intoxlcat- 
ing  Ligoon." 

PROMISSORY  NOTES. 

See  *^Bill8  aDd  Notes." 

PROPERTY- 

See  **AnlmalB";  "Logs  and  LogglDg." 
AdTerse  pOBSession,  see  "Adverse  Possession." 
Constituconal  goaranties  of  rights  of  property, 

see  "Coustitutional  Law,"  S  C 
Dedication  to  public  use,  see  "Dedication." 
Subject  to  dower,  see  "Dower,"  1 1. 
Tausg  for  pablic  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY; 

In  dTii  actions,  ace  "Trial."  |  4. 

In  luminal  prosecutions,  see  "Criminal  Law/' 

lie. 

PROVOCATION. 

Bridence  ta  to,  see  "Homldde,"  S  ^ 

PROXIMATE  CAUSE 

Of  death,  see  "Death,"  S  1. 
Of  personal  injuries,  see  "Master  and  Servant," 
|^j^"Mniiici^al  Corporations,"  |  8;  "Street 

PUBLIC  AID. 

To  railToads.  see  "Railroads,"  |  2. 

PUBLIC  DEBT. 

See  "Cotmties,"  I  2;  "Manicipal  Corporatimis," 
S  9;  "Schools  and  School  Districts/'  |  1. 


PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations," 

PUBLIC  LANDS. 

S  1*   Surrey  and  disposal  of  lamds  of 
United  States. 

Act  Cong.  Feb.  11,  1847  (9  Stat.  125,  c.  8), 
Md  to  allow  assignments  of  the  land  warrants 
Issued  thereunder  after  the  issuance  thereof.— 
Johnson  V.  Flaetsch  (Mo.  Sup.)  lOOS. 

One  entering  public  land  held  affected  with  no- 
tice of  defendant's  prior  equities  therein. — John- 
son V.  Fluetscb  (Mo.  Sup.)  1005. 

Assignee  of  land  warrant  Md  not  rei^nsible 
for  failure  of  local  office  to  return  his  warrant 
to  the  general  land  office.— Johnson  t,  Fluetsch 

(Mo.  Sup.)  1005. 

i  2.    Diapoaml  of  lands  of  the  stateft. 

Tbe  first  grant  of  pnbllc  lands  by  the  state 
carries  the  fee,  and  is  conclusive  against  tbe 
state  and  all  claiming  under  junior  grants.— 
Earnest  v.  Little  River  Land  &  Lumber  Co. 
(Tenn.)  1122. 

Primarily  the  title  to  land  Is  vested  absolutely 
In  the  state,  and  under  a  grant  from  the  state 
passes  to  the  first  grantee. — Earnest  v.  Little 
River  Laud  &  Lumber  Co.  (Tenn.)  1122. 

Under  Batta'  Ann.  Civ.  St  art.  4218fff,  sale 

by  purchaser  of  school  lands  to  one  not  an  ac- 
tual settler  on  land  sold  held  not  to  forfeit  title 
thereto.— Nesting  v.  Terrell  (Tex.  Sup.)  485. 

Under  Batts'  Ann.  Civ.  St.  art.  4218ffr,  pur- 
chaser of  school  lands  kdd  entitled  to  sell  to 
one  not  an  actual  settler  on  land  sold.— Nesting 
T.  Terrell  (Tex.  Sup.)  485. 

Under  Baits'  Ann.  Civ.  St.  art.  4218fff,  pur- 
chaser of  additional  school  lands  held  entitled 
to  correct  mistake  in  application.— Nesting  v. 
Terrell  (Tex.  Sup.)  485. 

A  patent  purporting  to  have  been  issued  by 
virtue  of  a  purchase  and  payment  under  a  certain 
act  estahlisnes  in  the  patentee  at  least  a  prima 
facie  right  to  the  land.— Burkhead  v.  Bush  (Tex. 
Civ.  App.)  67. 

The  benefits  of  Act  April  18,  1899,  and  Act 
Feb.  23,  1900,  relative  to  lands  equitably  be- 
longing to  the  public  free  school  fund,  cannot 
avail  one  who,  before  that  date,  bad  become  an 
actual  settler  and  made  application  for  such  sur- 
vey.—Burkhead  V.  Bush  (Tex.  Civ.  App.)  67. 

The  Commissioner  of  the  Land  Office  may  set 
aside  an  unauthorized  inadvertpnt  attempt  hy 
him,  under  Rev.  St.  1895,  art.  4218i.  to  forfeit 
a  purchase  of  land  for  an  abandonment. — John- 
son V.  Bibb  (Tex.  Civ.  App.)  71. 

A  sale  to  a  substitute  purchaser  of  public 
lands  Jteld  valid,  without  regard  to  validity  of 
original  and  prior  substitute  sales,  though  the 
first  payment  was  made  only  by  the  original  pur- 
chaser.—Johnson  V.  Bibb  (Tex.  Civ.  App.)  71. 

Gen.  'Laws  1899,  p.  259,  c.  150,  held  to 
validate  a  sale  of  public  school  lands,  if  Invalid 
because  made  to  a  minor.— Johnson  t.  Bibb 
(Tex.  Civ.  App.)  71. 

Sayles'  Ov.  St  1897,  arts.  4218f,  4218fff,  rela- 
tive to  purchase  of  free  school  lauds,  authorizes 
persons  owning  and  occupying  lands  other  than 
those  purchased  from  the  state  to  purchase 
additional  lands  from  the  public  domain,  with- 
out limitation  as  to  amount,  character,  or  source 
of  title  of  their  other  lands.— Roddy  v.  White 
(Tex.  Civ.  App.)  358. 

Fact  that  iusufflcient  obligation  was  given 
with  application  to  purchase  school  land  A(/d 
immaterial,  where  proper  obligation  was  after- 
wards filed.— Faucett  t.  Sheppard  (Tex.  Cir. 
App.)  538. 
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Applfcation  to  purchase  school  laad  held  not 
Toid  for  a  certain  irrenilarity. — Faucett  t. 
Sheppard  (Tex.  CIt.  App.)  538. 

Sayles'  Rev.  Civ.  St  art  4167.  which  pro- 
videa  that  railroads  shall  have  the  right  of 
way  throiigb  lands  of  the  state,  ooustrued  with 
Const.  187G.  art.  7.  $S  2,  4,  5,  does  not  in- 
clude the  puolic  school  lands. — Texas  Cent.  By. 
Co.  T.  Bowman  (Tex.  Civ.  App.)  556. 

Classification  and  appraisement  of  public 
lands  before  sale  must  not  ooly  be  alleged,  bat 
proved;  there  being  uo  presumption  thereof. — 
Thompson  v.  Gallagher  (Tex.  Civ.  App.)  567. 

TJuder  Acts  1900,  o.  11,  as  amended  by  Acta 
1901,  c.  89,  relating  to  w^hool  land,  a  purchaser 
of  land  which  is  not  detached  must  comply  with 
the  conditions  of  actual  settlement— Witcher 
r.  Wiles  (Tex.  Civ.  App.)  889. 

Under  Acts  1901,  c.  89.  the  execution  of  a 
bond  for  title  by  the  purchaser  of  school  land, 
tm  sale  of  it,  Mid  not  an  abandonment  of  the 
land  by  him,  so  as  to  subject  it  to  another  sale. 
— Witclier  v.  Wiles  (Tex.  Civ.  App.)  889. 

An  application  by  an  actual  settler  to  pur- 
chase school  land,  though  premature,  held  to 
give  title  against  one  who  made  as  invalid  ap- 
plication to  purchase. — Ford  v.  Brown  (Tex. 
Civ.  App.l  893. 

Plaintiff  in  trespass  to  try  title  h€l4  not  pre- 
cluded from  questioning  defendant's  actnal  set- 
tlement OD  hlg  home  section,  when  he  applied 
to  purchase  the  laud  in  controversy  as  addi- 
tional land.— Ford  t.  Brown  (Tex.  Civ.  App.) 
893. 

Evidence  A«Id  snfflciNit  to  n>  to  the  Jniy 
whether  public  school  land  had  not  been  re- 
appraised and  was  not  on  the  market  when  the 
commissioner  awarded  it  to  plaintiff.— Bower- 
inan  t.  Pope  (Tex.  Civ.  App.)  1093. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  S  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  DistrictSb"  I  1* 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Bmlnent 
Domain." 

PUNISHMENT. 

See  "Pardon." 

Fines,  see  "Fines." 

For  rape,  see  "Bape,*'  I  1, 

For  violation  of  Injunction,  see  "Injunction,'*  1 3. 

QUARANTINE. 

Of  diseased  animals,  see  "Animals." 
Of  widow,  see  "Executors  and  Administrators," 
{3. 

QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  16. 

QUIETING  TITLL 

{  1.    Rlsht  of  aetlon  and  deteBsea. 

Under  Rev.  St.  ISW.  S  650,  an  action  to 
quiet  title  can  be  maiiitninod  against  a  per- 
son claiming  only  a  future  or  contingent  inter- 
est in  real  propertj*.— Boll  v.  Woolfolk  (Mo. 
Sup.)  410. 

I  2.    ProoeedlBfca  and  relief. 

Under  Sev.  St.  1809.  (  420r>.  where  buildings 
''—A  been  sold  to  satisfy  a  mechanic's  lien,  it 


was  error  in  a  subsequent  action  to  deny  the 
purchaser's  right  to  remove  them,  except  on  the 
failure  of  the  landowner  to  pay  the  amount  due 
under  the  Hen  within  30  days.— Wilson  t.  Labke 
(Mo.  Snp.)  602. 

QUO  WARRANTO. 

I  1.   Nature  and  cronnds. 

(Juo  warranto  will  not  lie  to  prevent  the  vio- 
lation of  a  custfHn  of  railroads  having  switch 
tracks  in  a  city  to  deliver  a  consignment  of 
goods  from  one  track  to  another  without  making 
extra  chai«e  therefor.— State  ex  inf.  Orow  v. 
Atchison,  T.  &  S-  F.  Ry.  Co.  (Mo.  Sup.|  776. 

The  imposition  of  reconaignment  charges  by 
railroad  companies  held  a  matter  of  prirate  cod- 
cem,  to  prevent  which  quo  warranto  will  not 

lie.— State  ex  inf.  Crow  v.  Atdiison,  T.  &  S.  F- 
Ky.  Co.  (Mo.  Sup.)  776. 

Under  Rev.  St  1899,  c.  12,  arts.  2.  4.  esUb- 
iishing  a  state  railroad  commission,  etc.,  quo 
warranto  will  not  lie  to  prevent  railroad  com- 
panies from  making  any  alleged  illegal  recon- 
signmeut  charges;  the  remedy  provided  by  the 
statute  being  exciusive.- State  ex  inf.  Crow  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.  Sup.)  776. 

Remedy  afforded  by  Interstate  Commerce 
Law,  SS  1-9,  24  Stat.  379,  382  [D.  S.  Comp. 
St.  1901,  pp.  3154,  31u9],  held  to  extend  to  the 
regulation  of  charges  imposed  by  raUroad  com- 
panies for  the  transportation  of  consignmmts 
from  one  portion  of  a  city  to  another  at  con- 
signee's order,  so  as  to  exclude  a  review  of  the 
propriety  of  such  charges  by  quo  warranto  ia 
the  state  courts.— S!tate  ex  inf.  Crow  Atchi- 
son. T.  ft  8.  F.  By.  Co.  (Mo.  Sop.)  7T& 

RAILROADS. 

See  "Street  Railroads." 
As  employers,  see  "Master  and  Servant" 
Carriage  of  goods  and  passengers,  see  "Car- 
riers. 

Constitutional  guaranty  against  taking  property 
without  due  process  of  law  as  applied  to  stat- 
ute imposing  penalty  on  railroads  failing  to 
keep  right  of  way  clear  of  undergrowth,  see 
"Constitutional  Law,"  §  4. 

Exemption  of  railroad  property  from  taxatlm, 
see  ^'Taxation,"  5  2. 

Presentation  of  objections  to  evidence  in  action 
for  personal  injuries  for  purpose  of  review,  see 
"Appeal  and  Error,"  {  4. 

B  1.   Railroad  oompaniea. 

Under  2  Acts  1850-51.  p.  444,  e.  006.  I  5. 
relating  to  interest  on  corpwate  stock.  Inter- 
est on  stock  held  to  begiu  to  run  from  the  date 
on  which  the  bonds  issued  by  the  subscriber  in 
payment  therefor  were  delivered  to  the  corjxv 
ration.— I^uisville  ft  N.  R.  Co.  y.  Hart  Ooun- 
^  i^'^Id^*  County  t.  Louisville  ft  N. 

I  S.   PmbUo  aid. 

Under  Acts  1S51-52.  p.  742.  c  429.  S  l.\ 
and  1  Acts  1855-56.  p.  188,  c.  20,  1  4.  one 
paying  taxes  to  defray  the  iot»est  on  couni.v 
bonds  issued  in  payment  of  corporate  stot-k 
held  entitled  to  an  amount  of  stock  equal  lo 
the  tax  receipt,  together  with  declared  divi- 
dend^.—Louisville  &  X.  R.  Co.  V.  Hart  Ooonty 
(Ky.)  288;  Hart  County  v.  Louisville  ft  N.  R. 
Co.,  Id. 

Certain  evidence  held  to  overcome  the  pre- 
sumption that  bonds  issued  in  payment  of  tvtr- 
porate  sto^k  were  delivered  to  the  corpora- 
tion the  day  they  were  dated. — Loolsviile  & 
N.  R.  Co.  V.  Hart  Gonnty  (Ky.)  288;  Hart 
County      Louisville  ft  N.  u.  Co.,  Id. 


I  8.  Constmetlon. 

equipment. 
'  A  railroad  hdd  not  liable  ftv  Injpriea  sustain- 
ed hj  one  riding  Into  a  barb-win  fence  OD  its 
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right  of  way.— Bishop  t.  Galf,  0.  ft  S.  F.  Ry. 
Co.  (Tex.  Ci?.  App.)  1086. 

The  construction  of  a  barb-wire  fence  by  a 
railroad  on  Its  own  land  did  not  render  it  liable 
for  injariee  snatained  by  one  accidentally  riding 
Into  it.— Bishop  v.  Quit,  C.  &  S.  F.  Ry.  Go. 
(Tex.  CiT.  App.)  1086. 

In  an  action  against  a  railroad  for  injuries 
Buatained  by  riding  into  a  barb-wire  fence  erect- 
ed by  defendant,  an  allegation  of  the  petition 
held  not  to  show  prescrjutive  right  of  way  in 
the  public— Bishop  t.  Gulf,  C.  &  8.  F.  Ry. 
Co.  iTei.  Civ.  App.)  1086. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  accidentally  riding  into  a  barb- 
wire  fence  erected  by  defendant  an  averment 
of  petition  ieJd  to  warrant  an  inference  that  it 
inclosed  the  right  of  way.— Bishop  t.  Gulf,  G. 
&S.F.  Ry.  Co.  (Tex.  Civ.  App.)  1086. 

{  4.   Operation  —  Statvtory,  mimlelpal, 
and  offloial  regnlatloms. 

Rev.  St.  1890,  $  2391,  held  not  to  give  the 
state  right  to  sue  in  its  own  name  for  penalty 
Imposed  by  Rev.  St.  1889,  S  2614,  on  railroad 
fniiing  to  keep  right  of  way  clear  of  undergrowth 
to  prevent  escape  of  fire. — McFarland  v.  Mis- 
sissippi River  &  B.  T.  Ry.  Co.  (Mo.  Sup.)  152. 

Under  Rev.  St.  1889.  S  2614,  the  person  injur- 
ed by  spreading  of  fire  from  railroad  right  of 
way  held  entitled  to  recover  both  the  penalty 
imposed  thereby  and  damages.— McFarlaod  v. 
Mississippi  River  &  B.  T.  Ry.  Co.  (Mo.  Sup.) 
152. 

A  city  ordinance  prohibiting  the  running  of 
trains  within  the  city  limits  at  a  speed  exceed- 
ing six  miles  per  hour  held  binding  on  the  rail- 
way companies,  as  well  as  those  operating  their 
trains.- Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t. 
Owens  (Tex.  Civ.  App.)  679. 

A  railroad,  which  has  erected  a  barb-wire 
fence  on  its  right  of  way,  held  not  required  to 
clear  underbrush,  etc.,  from  along  the  line  of 
the  fence,  that  it  may  be  seen  by  travelers. — 
Bishop  V.  Gulf,  C.  &  8.  F.  Ry.  <jo.  (Tex.  Civ. 
App.)  1086. 

S  S.    Oompanlea  and  persona  liable 

for  Injnrlea. 

In  an  action  for  personal  Injuries,  a  peremp- 
tory instruction  for  defendant  railroad  held  prop- 
erly refused,  wlier'e  there  was  evidence  that  the 
employes  in  charge  of  its  trains  were  not  under 
sole  control  of  another  road,  whose  tracks  de- 
fendant used. — Garven  t.  Chicago,  B.  I.  ft  P. 
Ry.  Co.  (Mo.  App.)  193. 

In  the  absence  of  statutory  authority  to  lease 
its  tracks,  a  railroad  company  is  liable  for  in- 
juries cauaed  by  the  negligence  of  the  servants 
of  another  company  operating  its  trains  over 
the  former's  tracks  under  a  lease. — Missouri, 
K.  &  T.  Ry.  Go.  of  Texas  t.  Owens  (Tex.  CIt. 
App.)  679. 

I  O.   —  Aecldenta  to  tralna. 

In  an  action  aeainat  a  railroad  for  Injaries 
caused  by  the  nesligence  of  its  employes,  plain- 
tittheld  limited  to  grounds  of  negligence  pleaded. 
—Garven  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Mo. 
App.)  193. 

S  7.  —  Aooldenta  at  oroaalnsi. 

An  instmction  that,  to  recover  for  injuries 
sustained  at  a  crossing,  the  plaintiff  must  show 
that  the  failure  to  give  the  statutory  signals 
cauaed  the  horse  to  take  fright  and  run  away, 
held  misleading.—St.  Louis,  I.  M.  ft  S.  Ry.  Co. 
T.  Boback  (Ark.)  473. 

Plaintiff's  action  in  jumping  from  her  vehicle, 
and  attempting  to  grasp  the  bridle  and  prevent 
her  horse  from  running,  when  near  a  crossing, 
held  not  contributory  negligence  per  se.— St. 
Loula.  I.  M.  ft  S.  By.  Go.  v.  Boback  (Ark.) 
473.  . 

Where  plaintiff's  horse  became  frightened  at 
an  approadiing  train  near  a  crossing,  the  fact 


I  that  be  ran  away  is  not  sufflcient  to  show  con- 
tributory negligence  in  driving  him. — St.  Loula, 
1  I.  M.  ft  S.  Ry.  Go.  V.  Boback  (Ark.)  473. 

An  allegation  in  a  petition  that  plaintiff's  in- 
testate was  killed  at  or  near  a  crossing  con- 
strued to  mean  she  was  killed  at  a  jplsce  other 
:  than  the  croseiug.— Davis'  Adm'r  t.  Chesapeake 

;  ft  O.  Ry.  Go.  (Ky.)  275. 

In  an  action  against  a  railroad  for  injuries 
at  a  private  crossing  near  a  public  crossing, 
the  question  of  defendant's  negligence  in  fail- 
ing to  aire  signals  at  the  public  crossing,  on 

I  which  plaiatiff  could  rely,  hnd  not  raised.— Da- 
vis* Adm'r     Chesapeake  ft  O.  Ry.  Go.  (Ky.) 

j  275. 

I  A  failure  to  slacken  the  speed  of  a  train  or  to 
give  signals  at  an  approach  to  private  crosa- 
inga  is  not  negligence.- Davis'  Adm'r  v.  Chesa- 
peake &  O.  Ry.  Co.  (Ky.)  275. 

Rev.  St.-  art.  4507,  requires  railroad  to  ring 
its  bell,  thongh  train  starts  within  80  rods  of 
a  public  crossing.- Pt.  Worth  &  R.  G.  Ry.  C3o. 
V.  Greer  (Tex.  Civ.  App.)  552. 

Where,  in  an  action  for  injuries  at  a  railroad 
crossing,  the  pleadings  did  not  raise  the  issue 
of  discovered  peril,  the  submission  of  such  is- 
sue was  reversible  error.- Texas  &  P.  By.  Co. 
V.  Knox  (Tex.  Oiv.  App.)  ,543. 

In  an  action  for  the  death  of  plaintiff's  dece- 
dmt,  caused  by  defendant's  engine  striicing  him 
at  a  crosMng,  defendant  held  entitled,  under  the 
evidence,  to  an  instruction  dcfiuiug  the  care  re- 
quired of  decedent.— Texas  &  P.  R.  Go.  t. 
Huber  (Tex.  Civ.  App.)  547. 

In  an  action  for  injuries  sustained  by  plain- 
tiff at  a  crossing  by  reason  of  defendant's  neg- 
,  ligently  ninning  a  hand  car  in  front  of  his 
i  team,  thereby  frightening  them,  etc.,  certain 
I  evidence  held  to  have  Iwen  improperly  exclud^. 
— Uenze  v.  luteruatlonal  &  G.  N.  B.  Go.  (Tex. 
Civ.  App.)  822. 

I  An  instruction-  defining  ordinary  care  criti- 
cised.—Chicago,  R.  I.  ft  T.  Ry.  Co.  v.  James 
(Tex.  Civ.  App.)  030. 

An  instruction  held  to  require  too  great  a  de- 
gree of  care  of  those  in  charge  of  an  engine  iir 
approaching  a  public  crossing.— Chicago,  R.  I. 
&  T.  Ry.  Co.  V.  James  (Tex.  Civ.  App.)  030. 

{  8.    —  Injuries  to  peraona  on  or  near 
tracks. 

Trespasser  cannot  rely  on  alleged  negligence 
in  failing  to  give  signals  on  approaching  cross- 
ing.—Davis'  Adm'r  t.  Chesapeake  ft  O.  Ry. 
Co,  (Ky.)  275. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  Infant  boy,  evidence  considered, 
and  held  hisufficlent  to  justify  the  submission 
of  the  issue  of  discovered  peril. — Texas  ft  P. 
By.  Co.  V.  Ball  (Tex.  Sup.)  4. 

In  an  action  for  injuries  to  a  pedestrian  on 
a  railwoy  track,  a  requested  instruction  as  to 
the  degree  of  care  required  by  the  parties  held 
properly  refused  as  argumentative.- Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  Owens  (Tex.  Civ, 
App.)  579. 

In  nn  action  for  injuries  to  a  person  on  a  rail- 
way track  in  a  city  street,  evidence  held 
insulHcient  to  show  plaintiff  guilty  of  contribu- 
tory nwligence  as  matter  of  law.— Missouri,  K. 
ft  T.  Ry.  Co.  of  Texas  v.  Owens  (Tex.  Civ. 
App.)  Bra. 

Violntiou  of  a  penal  ordinance  regulating 
speed  of  trains  within  the  limits  of  a  city  held 
negligence  j>er  se.- Missouri,  K.  &  T.  Ily.  Co.  of 
Texas  v.  Owens  (Tex.  Civ.  App.)  579. 

i  9.    Injuries  to  animals  on  o^  near 

tracks. 

Evidence  in  case  of  a  horse  killed  at  a  rail- 
road crossing  held  to  require  submission  of  the 
question  of  contributory  negligence  of  the  pex- 
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son  in  cbaree. — Choctaw,  O.  &  Q.  R.  Oo.  t.  Id* 
gram  (Ark.)  3. 

In  action  asaiiut  railroad  for  killing  a  mule, 
cbarge  on  the  duty  of  fencing  if  the  injury  oc- 
cnrred  within  a  station  yard  held  unnecessary. 
—Southern  Kansas  Hy.  Co.  of  Texas  v.  Cooper 
(Tex.  Civ.  App.)  328. 

In  an  action  against  a  railroad  for  killing  a 
mule,  cbarge  as  to  dabr  of  mttroad  to  fence  its 
right  of  way  coi-rected.— Soathern  Kansas  Ry. 
Co.  of  Teiaa  v.  Cooper  (Tex.  Civ.  App.)  3^. 

In  an  action  against  a  railroad  for  killing  a 
mule  while  within  defendant's  station  yard, 
where  it  was  not  required  to  fence  its  tracks, 
plaintiff  most  prove  negligence.— Southern 
Kansas  Ry.  Co.  of  Texas  t.  Cooper  (Tex.  CiT. 
App.)  328. 

Maintenance  by  railroad  of  a  place  danger- 
ous to  ntock  held  not  to  constitute  negligence  in 
law.— Southern  Kansas  Ry.  Co.  of  Texas  v. 
Cooper  (Tex.  Civ.  App.)  328. 

In  action  against  railroad  for  kllliag  mare  left 
unhitched  near  the  track,  whether  nlaiotiff  was 
guilty  of  contributory  negligence  held  to  be  for 
the  jury.— Texas  Cent.  R.  Co.  t.  Harbison  (Tex. 
CiT.  App.)  549. 

In  action  against  railroad  for  killing  mare 
left  unhitched  near  the  track,  evidence  held  in- 
Rufflcieut  to  disclose  negligence  on  tbe  part  of 
defeudant.— Texas  Cmt.  R.  Co.  t.  Harbison 
(Tex.  C^v.  App.)  549. 

310.    Flrea. 

A  certain  instruction  in  an  action  against  a 
railroad  for  damage  by  fire  ft«Id  not  objection- 
able.— McFarland  v.  MisBissippi  River  ft  B.  T. 
Ky.  Co.  (Mo.  Sup.)  162. 

In  an  action  against  a  railroad  company  for 
causing  a  fire,  a  charge  on  the  burden  of  prov- 
ing freedom  from  negligence  held  properly  re- 
fused.—Duckworth  v.  Ft.  Worth  ft  B.  O.  By. 
Co.  (Tex.  Civ.  App.)  918. 

RAPE. 

.Competency  of  witneSRes.  see  "Witnesses^"  S 
lustructions  as  to  testimony  of  accomplices,  see 
"Criminal  Law,"  {  21. 

S  1.    Proseontlon  and  punishmemt. 

Death  penalty  held  proper  in  rape  caie^ 
Reyns  T.  State  (Tex.  Cr.  App.)  25. 

RATE. 

Of  speed  of  trains,  see  "Railroads,"  H  4,  8. 

RATIFICATION. 

Of  nuanthorised  act  of  broker,  effect  as  to 
compensation,  see  "Brokers,"  8  2. 


REAL  ACTIONS. 

tut";  "Forcible  Entr 
er,"  %  1;  "Trespass  to  Try  Titl 

REAL-ESTATE  AGENTS. 


See  "Ejectment";  "Forcible  Entry  and  Detaln- 
■      '     "  -  -itie." 


See  "Brokers.** 

REASONABLE  DOUBT. 

Instructions  as  to,  see  "Criminal  Law,"  1 21. 

RECEIVERS. 

Appointment  in  ejectmentt  see  "Ejectment,' 


8  1.  M«M»Kemeat   mad    dlsposltl«m  mt 

property. 

A  sale  by  decree  of  conrt  of  property  of  a 
corporation  in  the  hands  of  a  receiver  passes 
the  title  free  of  the  claims  of  all  parties  to  the 
proceeding,  except  the  particular  claims  declar- 
ed in  tbe  decree  not  to  be  prejudiced. — Scott  t. 
Farmers'  ft  Merchants'  Nat.  Bank  (Tex.  Sop.)  7. 

RECEIVING  STOLEN  GOODS. 

Conduct  of  jury,  see  "Criminal  Law,"  f  28. 
Declarations  as  evidence,  see  "Criminal  Law,** 
8  0. 

Evidence  of  acts  and  declarations  of  conspin- 
tors,  see  "Criminal  Law,"  {  10, 

RECITALS. 

In  municipal  bonds,  see  "Munldpal  Oorporm- 
tions,"  I  9. 

RECORDS. 

As  evidence,  see  "Evidence,"  I  7. 
Of  cbattel  mortgages,  see  "Ghattd  Mortgagea,'* 
8  2. 

Of  cities,  see  "Municipal  Corporatima."  |  1. 
Of  Judicial  proeeedinot. 

See  "Courts,"  g  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Eiror,'^  f  8;  "Oiminal  Law,"  8  28. 

Under  Const  1875,  art.  9.  8  2,  Rev.  St.  1S99. 
fi  9055,  and  Act  Dec.  14,  1822  (1  Ter.  Laws 
1804r-24,  p.  989,  c.  421)  it  is  permlsable  for 
the  recorder  of  St.  Louis  to  remove  bis  records 
to  an  addition  included  within  the  city  aincc 
1822.— Babcock  v.  Hahn  (Mo.  Sup.)  93. 

Rev.  St.  1899,  |  905S,  providing  that  the  re- 
corder shall  keep  his  office  and  records  at  the 
"!ieat  of  Justice^'  In  each  county,  merely  re- 
quires him  to  keep  them  at  tbe  "coonty  seat," 
and  not  at  the  conrthooae  itself.— Babcock 
Hahn  (Mo.  Snp.)  93. 

Accused  held  entitled  to  inspect  public  docn- 
ments  in  hands  of  state,  whether  they  were  pro- 
ceedings of  an  inquest,  or  to  ^scover  tbe  mur- 
derer, under  Code  Or.  Proc.  1895,  arts.  011, 
942.— Jenkins  r.  State  (Tex.  Cr.  Appu)  SIZ 

REDEMPTION. 

From  pledge,  see  "Fledges.'* 

REFERENCE. 

S  1.   Report  and  flndincs. 

Exception  to  auditor's  report  In  action  toe 
partnership  accounting  held  not  waived. — Gresh- 
am  T.  Harcourt  (T«l  Civ.  App.)  808. 

REFORMATION  OF  INSTRUMENTS. 

S  1.   PTOceedlBiM  amd  relief. 

Evidence  held  Insnffldent  to  warrant  a  cturec- 
tion  of  description  in  deed.— Underwood  t.  CaTe 

rMo.  Sup.)  ^1. 

Decree  in  suit  for  correction  of  description  in 
deed  held  Improper  in  not  reforing  to  correction 
of  mistake.— Underwood  t.  Cave  CUo.  Sup.) 

451. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witnesses,"  |  %. 

REGISTRATION. 

See  "Becotda." 

REHEARING. 

See  "New  Trial." 
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RELEASE. 

See  "Accord  and  Satisfaction";  *TB7meiit*' 
OC  dower,  see  "Dower,"  |  2. 

RELEVANCY. 

Of  eridenee  In  ciril  actlooB,       "E-rldence,"  I  2. 
Of  evidence  in  criminal  proBecntteoi,  see  "Gnm^ 
in«l  iBV,"  I  7. 

REMAINDERS. 

See  "LU»  SMates." 

REMAND. 

Of  canse  on  appeal  or  writ  of  emnr;  m  **Appe8l 
and  Error,"  i  1& 

REMEDY  AT  LAW. 

Effect  of  other  remedy  on  right  to  qao  warranto, 

see  "Quo  Warranto,"  {  1. 
Effect  on  jnriadictiou  of  eqaitr,  see  "Injnnc- 

tion,"  {  1. 

REMOVAL  OF  CAUSES. 

Change  of  Tenne  or  place  of  trial,  eee  "Tenne,** 
8  2. 

{  I.   OitlMBsUp  or  sUenaco  of  psrtlei. 

In  suit  in  state  court,  held  error  to  permit  cer- 
tain  defendants  to  file  petitions  for  removal  and 
to  HpurOTc  their  bonds  thereon. — Stephenson's 
Adm'r  T.  lllinola  Gent  B.  Co.  (Ky.)  2t)0;  Nich- 
ols r.  Same,  Id. 

In  an  action  against  a  foreign  railroad  cor- 

8 oration,  an  amended  petition,  tendered  after 
ting  of  petition  for  remoral,  making  a  domes- 
tic corporation  a  party,  Add  too  late  to  prevent 
removal.— Davis*  Adm'r  t.  Cheaapeake  &  O. 
Ry.  Co.  (Ky.)  275. 

To  prevent  the  removal  of  an  action  for  in- 
juries against  a  foreign  railroad  by  joining  as 
defendants  resident  seivaots,  the  petition  must 
state  a  good  cause  of  action  against  the  serv- 
ants.—Davits'  Adm'r  v.  Chesapeake  &  O.  Rt. 
Co.  (Ky.)  275. 

Compliance  by  a  foreign  railroad  corporation 
with  Const.  S  211,  and  Ky.  St  1899,  {  841, 
held  not  to  render  the  corporation  a  citizen  of 
the  state  so  as  to  prevent  its  removing  actions 
instituted  against  it  to  a  federal  court. — Davis' 
Adm'r  v.  Chesapeake  &  O.  Rj.  Co.  (Ky.)  275. 

An  action  against  two  defendants  held  not 

removable  to  the  federal  court,  on  their  joint 
petition  averring  that  the  controversy  arises 
nnder  the  laws  of  the  United  States  as  to  one 
of  them  alone.— Texas  &  P.  B.  Co.  v.  Huber 
(Tex.  Civ.  App.)  547. 

I  9.    Bamand  or  dlamlasal  of  oanse. 

Plaintiffs  in  action  in  state  court,  which  had 
been  removed  to  federal  court  and  there  dis- 
missed on  plaintiffs'  motiou,  held  to  have  lost 
their  right  to  have  the  state  court's  action  on 
the  removal  corrected, — SStephenson's  Adm'r  T. 
Illinois  Cent.  R.  Co.  (Ky.)  260;  Nichols  v. 
Same,  Id. 

Plaintiffs  in  action  removed  to  federal  court 
by  defendants,  plalntifFs  having  there  obtained 
a  dismissal,  bem  entitled  to  commence  another 
action  for  the  same  cause. — Stephenson's  Adm'r 
V.  Illinois  Cent.  B.  Co.  (Ky.)  NIcbola  T. 

Same,  Id. 

REMOVAL  OF  CLOUD. 

Sm  "Quieting  Title." 


RENT. 

See  "Landlord  and  Tenant,"  |  2. 

REPEAL 

Of  local  option  law,  see  "Intoxicating  Liquors," 

REPLEVIN. 

S  It  Pleadiac  and  erldenoe. 

In  an  action  to  recover  possession  of  certain 
cattle,  certain  testimony  held  irrelevant— Word 
r.  Kennon  CTex.  Civ.  App.)  8(15. 

REPORT. 

Of  referee,  see  "Reference,"  S  1. 

REPRESENTATIONS. 

Operation  and  effect  of,  as  ground  of  estoppel, 
•ee  "Estoppel,"  §  1. 

REQUESTS. 

For  fiudbigs,  by  court,  sec  "Trial,**  I  12. 
For  iustructions  in  civil  actions,  see  '^Mal,**  {  8. 
For  instructions  in  criminal  prosecutions,  aee 
"Criminal  Law,"  {  22. 

RESCISSION. 

Of  contract  for  sale  of  goods,  see  "Sales,"  |  2. 

RESERVATIONS. 

In  deodi.  Bee  "Deeda^"  |  2. 

RES  GEST>E. 

In  cItU  actions,  see  "Evidence,"  |  2. 

RES  IPSA  LOQUITUR. 

See  "Street  Railroads,"  S  2. 

RES  JUDICATA. 

See  "Judgment,"  H  6>  6. 

RESTRAINT  OF  TRADE 

Tmnts  and  other  combinations,  see  "Monopo- 
lies." II. 

RESULTING  TRUSTS. 

See  "Trusts,"  |  L 


See  "Taxation." 


REVENUE. 

REVIEW. 


See  "Appeal  ^nd  Error";   "Criminal  Law,"  || 
25-27;  "Justices  of  the  Peace,"  {  2. 

REVOCATION. 

Of  agency  of  broker,  see  "Brokers,"  S  1. 
Of  indorsement  of  note,  see  "Bills  and  Notes," 
5  1. 

Of  ^wer  of  sale  in  mortgage,  see  "Mortgages," 

RISKS. 

Assumed  by  employ&  see  "Master  and  Servant," 
is  5,  8,  9. 

Within  msurnnce  policy,  see  "Insurance,"  |  8. 
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ROADS. 

Se«  "Highway" 

Streets  in  dtiefl,  see  "Mouicipal  Corporationi," 
«  7,  8. 

SALES. 

See  "Vendor  and  Porchaser." 
By  hawkers  or  peddlem,  see  "Hawbere  and 
PeddleiB." 

Of  intoxicating  Hqnors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Bxeciitora  and  Administrators,"  {  5. 

Of  property  of  infant  under  order  of  court,  see 
"Guardian  and  Ward."  8  3. 

Of  real  property  of  decedent,  see  "Bxecntors 
and  Administrators,"  I  2. 

Of  trust  property,  see  "Ascdgnments  for  Benefit 
of  Creditors,"  S  1- 

On  execution,  see  "Execution,"  §  3. 

On  forecloeure  of  mortgage,  see  "Chattel  Mort- 
gages," I  (i;  "Mortgages.'*  H  «.  7. 

Tax  Bales,  see  "Taxation,"  1 5. 

I  1.  Comtraotlon  of  eontraot. 

A  contract  to  furnish  piling  for  a  railroad  com- 
pany duriug  the  year  1901  held  to  obligate  it 
to  order  not  less  than  500  pieces  in  time  to  en- 
able plaintiff  to  deliver  it  ou  or  before  June  Ist. 
—Reed  v.  Illinois  Ceut.  R.  Co.  (Kj.)  200. 

Under  a  contract  for  the  sale  of  certain  man- 
ufactured articles,  sellers  held  under  no  obliga- 
tion to  notify  the  buyer  of  lucreased  price. — 
D.  B.  Viviou  Mfg.  Co.  t.  Robertson  (Mo.  Sup.) 
U4. 

Under  a  contract  for  the  sale  of  manufac- 
tured articles,  buyer  held  not  entitled  to  be  re- 
lieved from  paying  an  increased  price  provided 
for  by  the  contract,  becauBe  of  the  fact  that 
the  seller  had  on  hand  materials  to  manufac- 
ture the  articles  at  the  time  of  the  increase  of 
urice.~-l>.  R.  Virion  Mfg.  Co.  t.  Uobertson  (Mo. 
Sup.) 

I  2.    ModlfleatlOB  or  resolasloB  of  oon- 

traot. 

Under  a  contract  for  the  sale  of  certain  pat- 
ented articles  daring  an  extended  period  of 
time,  letter  from  the  buyer  to  the  seller  held 
to  justify  the  latter  in  terminating  the  con- 
tract.—D.  R.  Vivion  Mfg.  Go.  t.  Robertson 
t>Io,  Sup.)  644. 

A  certain  contract  for  the  delivery  of  goods 
in  esse  held  never  to  have  been  canceled.—J.  P. 
Gentry  Co.  v.  Margolius  &  Co.  (Teun.)  959. 

I  3.   Performmnce  of  oontraot. 

A  contract  of  sale  of  a  corn  binder  held  to 
give  the  purchaser  right  to  refuse  to  keep  and 
pay  for  it.  if  for  any  reason  he  is  not  satisfipd 
with  it, — McCormick  v.  Finch  (Mo.  App.)  373. 

Farts  Arid  not  to  riiow  performance  of  a  con- 
tract for  the  sale  and  delivery  of  rails. — Lum 
&  Fry  T.  Hale  (Ter.  Civ.  App.)  359. 

f  4.   OpeVAtlon  mmd  effeot. 

In  letters  confirming  a  rale,  reference  to  Qal- 
rcstoii  held  one  of  price  qnly,  and  not  as  a 
place  of  delivery,  and  title  passed  on  delivery 
of  the  wiieat  to  the  carrier.— Chas.  F.  Orth- 
wein'a  Sons  t.  Wichita  Mill  &  Elevator  Co. 
(Tex.  Civ.  App.)  a64. 

In  case  of  oral  contract  for  sale  of  wheat, 
on  delivery  of  the  wheat  to  a  carrier,  and  de- 
livery of  the  bill  of  lading  to  the  buyer,  title 
vests  in  him,  and  transi»ortation  is  at  his  risk. — 
('has.  F.  Orthwein's  Sons  v.  Wichita  Mill  & 
Klevator  Co.  (Tex.  Civ.  App,)  3(H. 

i  5.    Remedies  of  bnyer. 

Kuyer  in  a  contract  for  the  sale  of  personalty 
held  not  entitled  to  recover  for  work  done  as 
part  payment  on  the  price.— Day  v.  Farley  (Mo. 
4  pp.)  177. 


The  measure  of  damages  for  the  breach  of  a 

contract  to  deliver  certain  goods  "during"  a  cer- 
tain month  is  the  difference  between  the  con- 
tract price  and  market  price  ou  the  last  day 
of  the  mouth  at  the  place  of  delivery.— J.  P. 
Gentry  Co.  v.  Margolius  &  Co.  (Tenn.)  8S9. 

In  an  action  for  breach  of  warranty  of  sound- 
ness of  a  horse,  a  charge  that  If.  tbon^  war- 
ranted sound  and  proven  unsound,  the  vendee 
could  have  discovered  the  defect  on  examination, 
the  vendor  was  uot  liable,  held  error. — McAfee 
V.  Meadows  tTex.  Civ.  App.)  813. 

i  6.   OondltlaiLml  salM. 

l-nder  the  facts  disclosed,  held,  that  a  vendee 
was  a  bona  fide  purchaser,  as  against  claimant 
under  an  unrecorded  conditional  sale. — Sanger  v. 
Jesse  French  Piano  St  Organ  Co.  (Tex.  Civ. 
App.)  3». 

SATISFACTION. 

See  "Accord  and  Satisfaction";  "Payment.** 
Of  judgment,  see  "Judgment,"  I  8. 
Of  mortgage,  see  "Mortgages,"  |  5. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Forgery  of  teacher's  certificate,  see  "Forgery." 
School  lands,  see  "Public  I^n^"  {  2. 

I  1.    PnbUe  sohools. 

Under  Ky.  St.  1899,  S  4464,  alteration  of  peti- 
tion for  establishment  of  graded  school  dii«trict, 
after  approval  hy  trustees  of  one  common  school 
district,  Aeid  fatal  to  proceedings. — Waring  v. 
Bertram  (Ky.)  222. 

Neither  teacher  held  entitled  to  pay,  the  one 
who  taught  not  having  a  valid  contract, and  hav- 
ing had  the  other  enjoined  from  teaching.— 
Shepherd  v.  Gambill  (Ky.)  223. 

Xotice  of  a  meeting  of  school  trustees  at  "6 
o'clock  in  the  morning,"  given  on  the  morning 
some  of  them  met,  Ada  not  sufficient— Shepherd 
GambiU  (Ky.)  223. 

A  school  trustee  held  to  have  no  right  to  ex- 
ercise the  functions  of  the  office  after  his  term 
had  expired  and  his  successor  was  appointed, 
pending  his  successor's  qualifying  Oie  next  day. 
-Shepherd  v.  Gamhill  {Ky.) 

An  appointment  to  fill  a  vacancy  in  the  office 
of  school  trustee,  which  will  arise  because  of 
failure  to  hold  a  prior  election,  being  made 
before  the  vacancy  arises.  Is  void. — Shepherd  t. 

Gambill  (Ky.)  223. 

Const,  art.  10,  {  12,  held  to  forbid  a  school 
district  incurring  an  mdebtedoess  exceeding  5 
per  cent,  of  the  taxable  property  therein  subject 
to  taxation  for  school  purposes. — Thombaqdi  v. 
School  Dipt.  No.  3  (Mo.  Sup.)  81. 

Under  Rev.  St.  18T9,  S  7032,  as  amended  by 
the  act  of  1881,  records  of  school  board  held  not 
to  dhtclose  authority  to  Issue  certain  bondH.— 
Tbornburgh  v.  School  Dist.  So.  3  (Mo.  Snp.)  61. 

Under  Rev.  St.  1890,  §  9742,  two  otgnnbed 
school  districts  held  authorized  to  absorb  an! 
obliterate  another  organized  district. — Meyers  r. 
School  Dist.  Na  2,  Tp.  29,  Range  13  (Mo. 
App.)  1120. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  3. 
In  criminal  wosecnUons,  see  "Ciiminal  Law," 
i  8. 

SEDUCTION. 

I  1.    Criminal  responsibility. 

An  instruction  as  to  reasonable  doubt  as  to 
chastity-  should  be  given  on  a  proFemtion  for 
seduction  through  promise  of  marriage. — Wal- 
ton T.  State  (Ark.)  1. 
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The  Becood  clause  In  sn  imtrnetion  on  ■  proa- 
ecution  for  seduction  under  premise  of  marriase, 
as  to  yielding  because  of  the  promise,  held  cov- 
ered by  the  first  claase,  aud  therefore  properiy 
strock  out.— Walton  t.  State  (Ark.)  1. 

While,  on  a  prosecntlon  for  seduction,  the  pre- 
vious chiiste  cnarncter  of  the  female  is  presum- 
ed, such  presumption  is  overcome  by  tne  pre- 
sumption of  defendant's  innocence.— Walton  v. 
State  (Ark.)  1. 

I'rerioas  chaste  character  of  the  female  fteld 
an  essential  of  seduction  under  promise  of  mar- 
riage, though  not  mentioned  by  Sand.  &  H.  Dig. 
S  1900,  and  necessary  to  be  allied  in  the  in- 
dictment.—Walton  V.  State  (Ark.  i  1. 

An  ioBtmction  on  corroborative  evidence  in  a 

SnwecatioD  (or  sedaotloD  held  erroneous. — Wls- 
om  T.  State  (Tex.  Cr.  App.)  22. 

Cbai^es  in  prosecution  for  seduction  A«Id  to 
require  a  finding  that  prosecutrix  was  a  virtuoua 
female,  and  that  defendant  accomplished  his 
purpose  by  seduc-tire  means. — Wisdom  v.  State 
(Tex.  Cr.  App.)  22. 

An  indictment  for  seduction  held  snfflcient— 
Wisdom  V.  State  (Tex.  Cr.  App.)  22. 

SELF-DEFENSE 

See  "Homicide."  il  4.  7. 

SELF-SERVING  DECLARATIONS. 

Admissibility  in  evidence,  see  "Evidence,"  {  5. 

SEPARABLE  CONTROVERSY. 

Removal  from  state  court,  see  "Removal  of 
Catues."  i  1. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 

SEPARATION. 

Of  jorr,  Me  "GrimiDal  Law/'  I  2S. 

SERVICES. 

Of  child,  action  for  loss  of,  see  "Pareut  and 
Chlid.'' 

SET-OFF  AND  COUNTERCLAIM. 

Against  trustee  in  bankruptcy,  see  "Bankrupt- 
cy." f  1. 

(  1.  Snbjaot-matter. 

In  replevin  for  sawmill  machinery,  fteld,  that 
defendant  could  recoup  damages  which  he  had 
suffered  by  loss  of  profit  resulting-  from  plaiu- 
tifTa  failnre  to  carry  out  their  agreement. — 
Bamsey  &  Bro.  t.  Capsbaw  (Ark.)  478. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment." 
By  guardian  of  Infant,  see  "Guardian  and 
Ward."  8  4. 

Of  bill  of  exceptions,  see  "Exceptions,  BID  of," 

SIGNALS. 

By  trains,  see  "Railroads,"  §  7. 

SLANDER. 

See  "Libel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  1 1. 


SPECIFIC  PERFORMANCE. 

I  1.    Proeeedlncs  ud  relief. 

Where  a  demurrer  was  improperly  suataioed 
to  a  cross-bill  in  an  action  for  specific  perform- 
ance, appellate  court,  remanding  cause  for  issue 
on  the  crosa-bill.  would  not  enter  decree  grant- 
ing specific  performance.  —  Katzoiberger  r. 
Wearer  (Tenn.)  987. 

Bvidenre  in  spedfic  performance  suit  held  in- 
snfflcient  to  show  one  of  the  alleged  parties  par- 
ticipated in  the  contract.— Kelly  v.  Short  (Tex. 
I  Civ.  App.)  877. 

Evidence  in  specific  performance  suit  held  io 
!  sufficient  to  show  the  contract  was  not  repu- 
diated aud  mutually  abandoned,  but  to  conclu- 
,  sivdy  show  the  contrary.— Kelly  t.  Short  (Tex. 
]  OiT.  App.)  877. 

SPEED. 

Of  trains,  see  "Railroads."  ||  4,  8. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

SPLITTING  CAUSES. 

See  "Action,"  |  2. 

STARE  DECISIS. 

See  "Gonrts,"  |  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  §  3. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Brror,"  |  8;  "Criminal  Law."  |  2t!. 

STATES. 

Courts,  see  "Courts." 

Public  lands,  see  "PubUc  Lands."  |  2. 

STATUTES. 

Provisions  relating  to  parttciUar  ntJsjectM^ 

See  "Carriers,"  i  1;  "Descent  and  Distrihu- 
Uon";  "Discovery,"  |  1;  "Intoxicating  Ug- 
nors";  "Mechanics'  Liens";  "Quieting  Ti- 
tle," i  1;  "Railroads,"  |  4. 

Fellow  servants,  see  "Master  and  Servant,"  f  4. 
'  Forfeitures  of  insurance,  see  "Insurance."  |  Q. 

Salaries  of  judges,  see  "Judges,"  8  2. 

Summoning  jurors,  see  "Jury,"  |  2. 

9  X.  Oenerml  and  special  or  locml  laws. 

The  statute  providing  for  issuance  of  spe- 
cii)l  venue  on  motion  three  days  before  trial  held 
not  special  legislation,  and  not  to  make  any  in- 
vidious distinction  in  the  case  of  the  city  of  St. 
Louis.— State  v.  Faulkner  (Mo.  Sup.)  116. 

St.  Louis  City  Charter,  art.  6,  S  25,  permitting 
a  recovery  of  15  per  cent.  Interest  on  a  tax  hill 
for  ftreet  improvements,  when  not  paid  within 
Rtx  months  after  demand.  la  not  in  conflict  with 
('nn>t.  art,  4,  §  53,  prohibiting  special  laws. — 
Seaboard  Nat.  Bank  v.  Woesteu  (Mo,  Sup.) 
4(^. 

The  local  option  law  (Kev.  St.  1899,  p.  765, 
art.  3,  c,  22)  i"  not  in  violation  of  the  consti- 
tutional provisioi  that  all  laws  of  a  general  na- 
ture shall  be  at  uniform  operation. — Ex  parte 
Handler  (Mo.  Sup.)  920. 

i  S.    Amendment,  reTlsioiit  and  oodlfloa- 
tlon. 

The  constitutionality  of  Acts  1903,  c.  43, 
amending  Acta  IV&l,  e.  52,  without  referring 
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to  the  title  or  ralotance  of  the  amended  act,  Acts  194^,  c.  48,  amendinf  Acts  18B1.  c  02. 
held  not  iitded  by  reference  in  the  title  to  the  held  to  Tiolate  C(MUt  art.  2.  |  17,  reqniring  that 
sections  of  Shannon's  Code.— 'Memphis  St.  Bj.  all  acts  amrading  former  laws  recite  the  title 
Co.  T.  State  (Tenn.)  730.  or  substance  of  the  law  amended.— Memphis 

St  Br.  Co.  T.  State  (Tom.)  730. 


STATUTES  CONSTRUED. 


UNITED  STATBS. 

OOXSTITUTION. 

Amend.  14  1S2 

Amend.  14  1020 

Art.  1,  I  8,  sabsec.  8  1037 

Art.  4,  }  2  1081 

STATUTES  AT  LARGE. 

1847,  Feb.   11,  ch.  8,  9 

Stilt  126  ..'  1006 

1887,  Feb.  4,  ch.  104,  24 

Stat.   379,   382   [U.  S. 

Comp.    Sl    1001,  pp. 

8154r^l59]   776 

1808,  July  1,  ch.  541.  §3 

57ff,  68.  30  Stat.  560, 

565  VO.  S,  Comp.  St. 

1901,  pp.  8443,  3450]... 1053 

COMPILED  STATUTES 

1901. 

Pages  3164r^l59    776 

Pages  8448.  3460   1053 


ABJCAHSAS. 

CONSTITUTION. 
Art.  9,  f  7  726 

GANTrS  DIGEST. 
{  2108    863 

SANDELS*  &  HHiLS' 
DIGEST. 

348    855 

|{  1643,  1660    851 

1717  584 

1887    029 

1900    1 

2321    853 

4766    8o4 

5872   ,470 

7234   1081 

LAWS. 

1881.  p.  140    685 

1889,  p.  43,  ch.  34    725 

1805.  p.  86    585 

1897.  p.  47,  No.  37    853 


KENTUCKY. 

CONSTITUTION. 

i  144    239 

§  lt)4  280 

li  180  225 

ff  211  275 

CIVIL  CODE. 

a  28.5    222 

K  490,  491    232 

CIVIL  CODE  OP  PEAC- 
TICE. 

!51  203 
134  219 
317  23;i 
432    272 


CRIMINAL  CODE. 
I  128    244 

STATUTES  1899. 

(317  210 
496    221 
f  548,  650    245 
639    197 

«  841    275 

I  inS2   237 

I  1202   244,  245 

f  1289    261 

I  1834    239 

I  1840   208,  239 

I  2022    227 

I  2087    272 

§S  2557,  2558    242 

S  3045    258 

i  3058   202,  258 

li  3058,  8063    258 

I  3210    225 

I  3392   268 

{{  4129,  4131,  4148,  4161, 

4184   239 

H  4385,  4386.  S»l 

I  4345   208 

I  4404   222 

LAWS. 

1850-  61.  p.  444,  ch.  506,  8 

5   288 

1851-  62,  p.  742,  ch.  429,  { 

15   288 

1855-68.   p.  188,  ch.  20,  S 

4   .....  r   280 

1869,  p.  463.  ch.  1578   251 

MISSOURI. 

CONSTITUTION  182a 
Art  18,  I  6  755 

CONSTITUTION  1866. 
Art  1,  J  1,  par-  17  756 

C0N8TITUTI0K  1875. 

Art  2,  §S  10,  28   755 

Art.  4.  fi  53    464 

Art.  9,  I  2   93 

Art.  9,  §  7   921 

Art  10,  f  12   81 

REVISED  STATUTES  1835. 
Page  842,  f  14  756 

REVISED  STATUTES  1879. 

$  660    433 

1  7032.  Amended  hr  Lawa 
1881,  p.  200    81 

REVISED  STATUTES  1889. 

S  2614   152 

I  3318    680 

!  4525   143 

I  4332    419 

f  4535   143 

I  5&-.6   664 

f  5S59.  Amended  hj  Laws 

lSi>5,  p.  107   664 

8  8839    148 


REVISED  STATUTES  1890. 

Page  765.  ch.  22.  art  3. . .  920 
Page  1553,  ch.  91,  art  23. 

f 6566    755 

Page  2488.  St.  Louis  City 

Charter,  art  3.  S  28   87 

Page  2513.  St.  Loois  City 

Oiarter,  art  6,  {  25  404 

Page  2579    5»1 

Pages  2682,  2583,  »  18, 

30   581 

Ch.  12,  arts.  2,  4  776 

575    385 

663,  666    413 

650   410,  602 

H  809,  810    69* 

8819,  866    586 
1024,  1026   604.  633 

1026^  .V!;  633 

1080    505 

,  1112-1116   776 

1362    438 

1576    803 

1760    633 

2391    152 

2610  116.  117 

2627   «7«.  980 

9  2988.  288S.  2936  fm 

3162   ,   686 

3404    388 

3643   183 

3791    116 

4161  691 

4205    602 

4276    606 

4335   306,  642 

4339    410 

4495    686 

4659   117.  »90 

S  4679    175 

»  4924-4926.  4935    586 

I  5222    638 

1 6566    116 
8048    174 
8331   679.  680 
{  8083-8985    737 

ff9055    93 

8  9378    636 

I  9419    658 

i  9742   1120 

CITY  CHARTERa 

Kansas,  p.  86.  art  9.  {  32  625 
St.  Louis,   art.  3.  8  2a 

Rev.  St.  1899,  p.  2488. .  87 
St.   Louis,  art.  6.  8  25. 

Rer.  St  1809,  p.  2513. .  464 

LAWS. 

1851,  p.  201   691 

1853.  p.  82    501 

1881,  p.  200    81 

1804-24,  p.  989.  ch.  421. .  93 

1893,  p.  189,  I  5   680 

1895,  p.  197    6&4 

1807,  p.  208,  8  1    737 


NEBRASKA. 

CODE  OF  CIVIL  PRO- 
GBDURB. 
f  848    16» 
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CONSTITUTION. 

Art.  2,  8  17  : . .  730 

Art.  2,  8  29   1061 

Art  6,  f  7  lOOl 

Art.  6,  I  10  1012 

CODE  1858. 
S  3543  1043 

SHANNON'S  CODE. 

9S  3074-3076    ^30 

$  3306   lOifl 

t  4030  1049 

I  Il66   1091 

I  4231  ...^..-i  104§ 

h  .4834.  4SSS,  4864  10l2 

f  mo  

t  5020  tl7 

«8  6329,  6336   1012 

8  7180  1015 

.  LAWS. 

1805,  ch.  2.    Bastanls  1091 

1819,  ch.  28.  8  1  ..1182 
186&-70,  p.  113,  ch.  99...  1015 

1870.  p.  135,  cb-  86.  1061 

1877,  p.  37,  ch.  23.  Amend- 
ed by  LawB  1887,  n.  2»3, 
ch.  107;  Laws,18»/'p. 
474.  ch.  221;  LawslTOoS,  - 

p., 5,  «h.  2,   .1020 

1887,    p;  293,    ch.  lOT. 
Amended  by  Laws  1899, 
p.  474,  ch.  221.., ...... 1020 

1891,  p.  135,  ch.  52. 
Amended  by  Laws  1003, 

p.  75,  ch.  43    730 

1893,  p.  205,  ch.  99  1061 

1899,  p.  474,  ch.  221  1020 

1901,  p.  247,  ch.  140  1061 

1901,  p.  329,  ch.  174,  S  27..1037 

1903,  p.  5.  ch.  2  1020 

1908,  p.  75.  ch.  43   730 

TEXAS. 

OONSTITUTION  1876. 
Art.  7,  88  2.  4,  5   556 

CONSTITUTION  1891. 

Art  1,  f  2  488 

Art  2   488 

Art  3,  J  1   488,  489 

Art  6,  S3  488 

Art  7,  I  8  488 


Art.  8,  f  1  489 

Art  lO;  §  5   8 

Art  11,  88  7,  10   488 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art  372    859 

Arts.  647,  649,  707    305 

Art.  723   37 

Arts.  941,  942    312 

PIlNAL  CODE  1895. 

Art   375.     Amended,   by  . 
Laws  1901,  p.  26,  ch.  22  303 

Art  377   534 

Arts.  540a.  542    507 

Arts.  675,  790    342 

WHITE'S  ANNOTATED 
CX)DE  OP  CRIMINAL 
PROCEDURE. 
Art.  470   i99 

WfiltE'S  ANNOTATED 
PENAL  CODE. 

Art  877,  I  1601   798 

HARTLEY'S  DIGEST. 
Art  2791    894 

wAt'kins'  digest. 

Pages  19,  20,  8  6  948 

Page  22,  88  1,  2  948 

Page  107,  art.  5   948 

BATTS'  ANNOTATED 
CIVIL  STATUTES. 

Art.  3357    840 

Art  4ai8fff  485 

Art  4560ea  803 

REVISED  STATUTES  1895. 

Art.  5    888 

Art.  304    544 

Art.  668    45 

Art.  1111    561 

Art.  1252    565 

Art.  1276    807 

Art.  1700    353 

Art.  1847    16 

Art!  I?S  WWWWWWW  16 
Art  2302    57 


Art  2306    BS5 

Arts.  2349,  2352  ,  6S 

Arts.    2^,   2717.  2718, 

2799    17 

Art.  2967    565 

Art  3106    35B 

Arts.  3150,  3202   1084 

Art.  3236    a47 

Arts.  3240,  3242  

Art.  3250    U 

Art.  3251    821 

Art.  4218k    72 

Art.  42181    n 

Art.  ^7^   m 

Arts.  453t,  4539    874 

Am.  G040,  5064    m 

Art*.  5307.  6311   

SAYLES'  REVISEp  CIVII* 
STATtJTfiS  1897. 

Art.  1978   8^ 

Art.  3358a   868 

trt,  4167  .     .P  - ,   55<i 

rtk  4218E.  42l8a£   3^ 

Ants.  4560t.  4560h   5g& 

Art.  5043k    85T 

CITY  CHARTER. 

Galveston.    Laws  1901,  f 

5    488 

LAWS. 

1846,  p.  237    89> 

1848,  p.  273,  ch.  157   60 

1875,  p.  69,  ch.  49   818 

18T9,  p.  15,  ch.  17.  8  16. . .  812 

1891^  p.  58,  ch.  13,  88  164,  , 

172   i   579 

lSO:i.  p.  60.  ch.  3,  i  1   812 

1S:1T.  I).  10.  ch.  h.  §  12   876 

18!lT.  p.  5:i,  oh.  ."),  8  1...  2i 

1899,  p.  123,  oh.  81   «lr 

18!»9,  p.  m.  ch.  115,  8  1..  901 

1899.  p.  201.  oh.  116   2rt 

1899,  p.  214.  oh.  113   48;> 

iMim,  p.  259.  ch.  i:)0   n 

IhiiU.  |i.  -JM,  ch.  155    568 

1900.  p.  20.  oh.  11  Sj 

1900.  pp.  .^2,  IV.i,  oh.  11..  8w 

liiOl,  p.  2ii.  oh.  22   30^ 

IVMH.  p.  2(>,  ch.  22,  arts. 

:iTl.i.  ;!S1    2i 

1;HH,  p.  31.  ch.  27   48[ 

1001,  p.  123,  ch.  57   931 

1901,  p.  254,  oh.  89   880 

1901,  8  5.    GalveatOD  City 

CSiarter   48S 


STlPULATldfO^. 

Consent  to  judgment,  see  "Judgment,"  |  2. 

STOCK. 

Corporate  stock,  see  "OorporatioDS,"  {  1. 
Of  railroad  companies,  see  "Railroads,"  |  1. 

STREET  RAILROAD^. 

Carriafie  of  pasBenfferfl,  see  "Carriers," 
Unlawful  OQmbinatioEs  by,  parallel  and  cojn- 

peting  street  railway  lines,  see  "MouopolieB," 

§1. 

}  1.    Establlfllimeut,    oonatraotion,  and 
nalKtenance. 

Stipulation  in  a  contract  of  sale  of  property 
of  one  stteet  railway  to  another  held  not  to  af- 
ford the  beneficiaries  under  the  stiimlation  a 
vendor's  lien  on  the  property  for  damages  result- 
ing from  a  breaoh.— Scott  t.  Farmerr  &  Mei-- 
cbants*  Nat.  Bank  (Tex.  Sup.)  7. 
76S.W.-76 


5  2.   ReKvlatlo'n  and  operatloii. 

By  accepting  St  Louis  Ordinance  No.  19,39^, 
defendant  agreed  to  be  bound  by  all  the  ordi- 
nances relating  to  street  railroads.— Campbell  v. 
St  Louis  &  Suburban  Ry.  Co.  (Mo.  Sup.)  86. 

St.  Louis  Ordbance  No.  15.954,  granting  tv 
defeudant  a  franchise  to  construct  its  line  over 
certain  streets,  etc..  held  not  in  violation  of 
City  Charter,  art  3.  S  28,  relating  to  ordinan- 
ces in  conflict  with  prior  ordinances.— Campbell 
T.  St.  Luuis  &  Suburban  Ry.  Co.  O^o.  Sup.)  80. 

An  ordinance  showing  an  agteement  by  a 
street  railway  to  be  bound  by  other  ordinances 
held  relevant  in  an  action  against  the  company. 
—Campbell  v.  St  Louis  &  Suburban  Ry.  Co. 

(Mo.  Sup.)  86. 

Whether  a  boy  Bbnuld  have  <4topped  to  look 
and  listen  (or  a  street  car  before  driving  onto  a 
crossing  held  tor  the  jury.— Campbell  t.  St.  Loui» 

6  Suburban  Ry.  Co.  (Mo.  Sup.)  SO. 

In  an  action  against  a  street  railway  for  nes- 
ligeut  death,  the  (|uestion  of  contributory  nesB- 
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sence  held  to  be  for  the  juir.-H^ampbeU  t.  St. 
Louii  &  Sabnrban  Ry.  Co.  (Mo.  Sup.)  86. 

Under  the  eTidenoe  held  proper  to  refuse  an 
instruction  aa  to  a  street  railroad's  liability  for 
negligence,  uotwittistaDdiDg  the  contributory 
negligence  of  plaintiff's  deoed,ent.— Campbell  r. 
St.  Louis  &  Subarban  Ry.  Co.  (Mo.  Sopi)  86. 

Under  the  evidence,  held  proper  to  refuse  a 
particular  inBtmction  as  to  a  street  railroad's 
liability  for  a  croBsinc  accident. — Campbell  T. 
St.  Louis  &  Suburban  By.  Co.  |Mo.  Snp.)  86. 

Under  the  evidence,  held  error  to  instruct  that 
a  motorman  was  bound  by  an  ordinance  to  stop 
on  the  first  appearance  of  danger  to  a  nerson 
on  the  tracks.— Campbell  v.  St.  Louis  £  Sub- 
urban Ry.  Co.  (Mo.  Sup.)  86. 

Where  a  plaintiff,  injured  by  collision  with  a 
street  car  at  a  crossing,  saw  the  car  coming 
half  a  block  away,  the  motorman's  negligence 
in  failing  to  sound  the  gong  held  immaterial. — 
Murray  t.  St.  Louis  Transit  Co.  (Mo,  Sup.) 
611. 

.  Evidence  of  witnesses,  in  a  podtlon  to  have 
heard  a  street  railway  song  if  it  had  been  sound- 
ed, that  they  did  not  Hear  k,  held  to  jaatUy  a 
finding  that  the  bell  was  not  aonnded.— Murray 
r.  St.  Louis  Transit  Co.  (Ho.  Sup.)  611. 

In  an  action  for  injuries  in  a  collision  with  a 
street  car,  an  instruction  on  plaintiff's-  contribu- 
tory negligeace  held  erroneously  refused. — Mur- 
ray v.  St.  Louis  Transit  Co.  (Mo.  Sup.)  611. 

lu  an  action  for  injuries  in  a  collisioD  with  a 
street  car,  an  instructi<»  requiring  plaintiff  to 
use  ordinary  care  for  his  own  safety,  and  de- 
fining the  term  "ordinary  care,"  held  not  to 
justify  a  refusal  of  an  instruction  on  plain- 
tiff's duty  to  look  and  listen.— Murray  St. 
Louis  Transit  Co.  (Mo.  Sup.)  611. 

In  an  action  against  a  street  railway  company 
for  killing  a  pedestrian  at  a  street  crossing, 
evidence  held  to  show  as  a  matter  of  law  that 
decedent  was  guilty  of  contributory  negligence. 
—Moore  v.  Ldndell  Ry.  Co.  (Mo.  Sup.)  6r2. 

The  nature  of  the  contributory  negligence  of 
a  decedent,  killed  1^  a  street  car,  sufficient  to 
bar  a  recov^y,  notwithstanding  the  negllceDce 
of  the  street  railway  company,  defined.— Moore 
V.  Lindell  Ry.  Co.  ^o.  Sup.)  G72. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  caused  by  being  struck  by  a 
car  while  attempting  to  cross  the  track,  plain- 
tiffs contributory  negligence  was  not  fatal  to 
reoovery  under  uie  doctrine  of  diaeovered  peril. 
—Moore  v.  St.  Louis  Transit  Go.  (Mo.  App.) 
699. 

'  In  an  action  by  <we  injured  while  attempting 
to  cross  street  car  tracks,  evidence  considered, 
and  held  to  require  submission  to  the  jury  of  the 
issue  as  to  whether  failure  to  stop  the  car  in 
time  to  avoid  injury  to  plaintiff  was  due  to 
the  operation  of  the  car  at  a  reckless  rate  of 
speed.— Moore  v.  St.  Louis  Transit  Co.  (Mo. 
App.)  699. 

In  an  action  against  a  street  railway  company 
by  a  person  injured  while  crossing  the  track, 
evidence  considered,  and  held  to  require  sub- 
miHHion  to  the  jury  of  the  issue  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence. 
—Moore  t.  St.  Louis  Transit  Co.  (Mo.  App.) 
690. 

A  Ktreet  car  company  is  under  obligation  to 
use  the  highest  degree  of  care  in  constructing 
and  maintaining  its  electric  wires,  so  as  to 
avoid  injaring  persons  in  the  streets. — Mem- 
phis St  fe.  Co.  V.  Kartright  (Tenu.)  719. 

Evidence  in  action  against  a  street  railroad 
company  for  injury  from  fall  of  trolley  wire 
held  to  sustain  finding  of  negligence.— Memphis 
St.  Ry.  Co.  V.  Kartright  (Tenn.)  719. 

The  doctrine  of  res  ipsa  loquitur  applies  to 
the  fall  of  a  street  car  company's  trolley  wire. 


caused  by  a  stroke  from  a  deranged  trolley 

?ole.— Memphis  St.  By.  Co.  t.  Kartri^t  (Tom.) 
19. 

It  is  not  neglig«ace  aa  a  matter  of  law  for  a 
person  driving  on  a  streiet  In  the  daytime  under 
ordinary  circumstances  to  fail  to  look  and  listen 
for  street  cars.— Memphia  Sl  By.  Go.  Siddidc 
0Cean.)  924. 

In  an  action  against  street  railway  for  in- 
juries to  driver  of  vehicle  on  account  of  de- 
fective track,  the  appearance  on  the  trial  of 
a  certain  fact  not  pleaded  held  not  to  justi^ 
an  Instruction  as  to  proximate  cause. — Helton 
T.  Northern  Texas  Traction  Co.  (Tex.  Civ. 
App.)  338. 

A  street  railway  held  not  relieved  from  lia- 
bility for  injuries  to  driver  of  a  vehicle,  re- 
sulting from  defective  track,  by  reason  of  con- 
current nuUgence  of  anotha  road. — Shalton  v. 
Northern  T^as  Traction  Go.  CTax.  CIt.  App.) 
338. 

STREETS. 

See  "Hlghwayi**;   *^aitidpal  OcKpontfons," 
IS  5.  7,  8. 

SUBLEHINQ. 

Of  demised  premises,  sea  "Landlord  and  Ten- 
ant," I  1. 

SUBSCRIPTIONS. 

To  eotporatc  stock,  aee  **Oorporatkni%'*  |  1. 

SUBSTITUTION. 

Of  deviMea  or  legatees,  see  "Willa,**  |  ^ 


Sea  '■Action.'* 


SUIT. 


SUMMARY  PROCEEDINGS. 

OoUectlon  of  taxes,  see  'Taxatiou,"  |  4. 

SUNDAY. 

Indictment  for  Sabbath-breaking  hM  bad  for 
not  negativing  exceptfon  in  the  autute.— Halli- 
burton T.  State  (Ark.)  928. 

SUPREME  COURTS. 

See  "Gourti."  |  6. 

SURETYSHIP- 

See  "Principal  and  Snrety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Oonnea,**  I  1. 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival." S  3. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  |  4. 

SUSPENSION. 

Of  attorney,  see  "Attorney  and  GUent."  |  1. 
Of  benefit  Inanrance,  see  "Inanrance,**  |  13» 


TALESMEN. 


See  "Jury,"  {  2. 


Digitized  by 


Google 


INDEX. 


120» 


TAXATION. 

See  "UceiiKB,"  {  1. 

Assessmeuts  for  municipal  improTements,  Me 
"Municipal  Corporations,"  §  5. 

County  taxes,  see  "Counties,"  i  2. 

License  tax  for  sale  of  liqaors,  aee  "Intoxicat- 
ing Liquors,"  8  3. 

License  tax  on  attorneys,  see  "Attorney  and 
Client,"  i  1. 

Municipal  taxes,  see  "Municipal  Corporations," 
S  9. 

Of  property  employed  In  commerce,  see  "Com- 
merce." 

Payment  of  taxes  to  sostaln  adverse  posses- 
sion, see  "Advwse  Possession,"  fi  1. 

I  1.   OoBStlt«tloBal   reqmlMBMBts  mad 

nstriotloiLs. 

Acts  1901,  n.  329,  c.  174,  8  27,  imposins  a 
tax  on  capital  of  merchants  invested  in  toeir 
buainese,  held  not  discriminatiTe  as  against  a 
roreign  corporation.— American  Ste^  «  Wire 
Go.  V.  Speed  (Tenn.)  1037. 

8  S>    Uftbility  of  peTsons  mud  property' 

A  foreign  corporation,  sending  goods  to  an 
agent  in  Tennessee  to  be  used  in  nlling  orders, 
Ae/d  a  merchant,  within  meaning  of  Acts  1901, 
p.  329,  c.  174,  I  '27,  imposing  a  tax  on  capital 
of  merchants  invested  in  their  husiness. — Ameri- 
can Steel  &  Wire  Co.  v.  Speed  (Tenn.)  1037. 

Act  March  10,  1876  (Sp.  Laws  1S75,  p.  69, 
c.  49),  exempting  property  of  a  railroad  from 
taxation  in  aid  of  construction,  held  constlta- 
tioual. — State  v.  Colorado  Bridge  Co.  (Tex. 
Civ.  App.)  818. 

Exemption  of  railroad  from  taxation  in  aid 
of  its  constmcti<»i.  under  Act  March  10,  1876 
(Sp.  IjBWs  1S76,  p.  69,  c.  49),  held  not  forfeited. 
—State  T.  Colozaoo  Bridge  Co.  (Tex.  Civ.  App.) 
SIS. 

f  3.   Levy  and  assessment. 

A  proviso  in  an  order  appointing  deputy  as- 
sessors under  Acts  25th  Gen.  Asfem,  p.  10,  c.  5, 
t  12,  held  mere  surplusage,  and  not  to  vitiate 
the  order.— McLemian  Comity  t.  Frost  (Tex. 
Civ.  App.)  876. 

I  4.  Collection  and  anfoTeement 
acalnst  persons  or  personal  prop- 
erty. 

Recital  in  BherifTs  deed  conveying  land  sold 
on  exPCQtion  nnder  jodgment  for  delinquent 
taxes  sgainst  the  "noknowu  heirs"  of  a  par- 
ticular person  held  to  show  that  the  proceedicg 
was  properly  instituted  in  accordance  with  Rev. 
St.  1899,  i  580.  providing  for  publication  of 
proeens  against  unknown  defendants.— Wall  t. 
IIoUaday-Klots  Land  &  Lumber  Co.  (Mo.  Sop.) 
385. 

Under  Act  July  4.  1879.  Laws  1895,  p.  60.  c. 
3,  S  1.  and  Rev.  St.  1895,  relative  to  the  running 
of  limitations  against  claims  for  taxes,  such 
claims,  after  tbe  act  of  180G,  held  not  barred. 
— Oreeolaw  v.  City  of  Dallas  (Tex.  Civ.  App.) 
S12. 

I  5.  Bala  of  land  for  nonpayment  of 
tax. 

An  execution  sale  of  several  tracts  of  land  in 
gross  (or  taxex  for  which  a  judgment  of  foreclo- 
sure in  gross  has  been  rendered  Is  not  void.— 
Ryon  T.  i>8vis  (Tex.  Civ.  App.)  59. 

In  tn;spa&a  to  try  title  by  one  wbose  title  de- 
pended on  a  judgment  in  favor  of  tbe  state  for 
delinquent  taxes,  an  answer  seeking  to  set  aside 
tbe  sale  nnder  the  judgment  could  not  be  sus- 
tained as  a  collateral  attack  on  the  sale,  unless 
it  is  void.- I^on  v.  Davis  (Tex.  Civ.  App.)  69. 

In  trespass  to  try  title  by  one  whose  title  de- 
pended on  a  judgment  in  favor  of  the  state  for 
rlelinqupQt  taxes,  an  answer  seeking  to  set  aside 
the  sale  under  the  judgment  held  not  a  direct 
attack.— Ryon  v.  Davis  (Tex.  Civ.  App.)  59. 


I  6.    Tan  titles. 

Recital  in  sheriff's  deed  conveying  land  sold 
on  execution  under  judgment  for  delinquent 
taxes  against  the  "heirs"  of  a  particular  person 
held  to  show  that  tbe  judgment  was  void  be- 
cause the  proceedings  failed  to  name  the  heirs, 
so  that  the  order  of  publication  of  process  could 
be  procured  under  Rev.  St.  1899,  S  675.— Wall 
V.  Holladay-Klotz  Land  &  Lumber  Co.  (Mo. 
Sup.)  385. 

A  judgment  for  the  sale  of  land  for  delinquent 
taxes  should  withhold  the  writ  of  possesion  un- 
til the  expiration  of  the  time  for  redemption.— 
Ryon  V.  Davis  (Tex.  Civ.  App.)  59. 

TAXATION  OF  COSTS. 

See  "Costs,"  {  1. 

TEACHERS. 

See  "Schools  and  School  Districts,**  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

8  1.    Hegnlatlon  and  operation. 

In  action  for  delay  in  delivering  telegram, 
company,  in  absence  of  notice,  held  not  liable 
for  mental  anguish  from  brother's  failure  to 
reach  funeral  of  sister's  child  In  time  to  com- 
fort sister.— Western  Union  Tel.  Co.  v.  Wilson 
(Tex.  Snp.)  482. 

In  action  for  delay  in  delivering  telegram, 
company,  in  absence  of  notice,  held  not  liable 
for  mental  anguish  arising  from  uncle's  failure 
to  read!  niece^s  faneral.— Western  Union  TeL 
Co.  T.  Wilson  (Tex.  Snp.)  4tfi3. 

Damages  laid  and  proven  in  an  action  against 
a  telegraph  company  for  negligent  delay  In  de- 
livering a  message  heJd  not  such  as  arose  nat- 
urally from  a  breach  of  contract  to  transmit  the 
message.— Western  Union  Tel.  Co.  v.  McFadden 
(Tex.  Civ.  App.)  852. 

Where  a  telegram  was  not  repeated,  held^  un- 
der the  contract,  the  company  was  not  liable 
for  error  in  transmission,  unless  due  to  want 
of  ordinary  care.— Western  Uuion  Tel.  Co.  v. 
Brown  (Tex.  Civ.  App.)  359. 

Rejection  of  evidence  as  to  how  an  error  in 
transmitting  a  telegram  could  occnr  held  error, 
notwithstanding  an  admission  of  counsel.— West- 
ern Union  Tel.  Co.  v.  Brown  (Tex.  Civ.  App.) 
359. 

In  an  action  for  delay  in  delivery  of  telegram, 
certain  cross-examination  of  plaintiff  on  the 
issue  of  mental  anguish  held  improperly  ex> 
eluded.— Western  Union  Tel.  Coi.  v.  Simmons 
(Tex.  Civ.  App.)  822. 

In  an  action  against  a  telegraph  company 
for  failure  to  properly  deliver  a  death  message, 
certain  evidence  held  admissible  to  show  that, 
bad  it  been  promptly  delivered,  the  addressee 
could  have  given  It  to  the  plaintifl  in  time.—- 
Western  Union  Tel.  Co.  v.  Crawford  (Tex.  Civ. 
App.)  843. 

In  an  action  for  failure  to  promptly  deliver 
a  death  message,  the  filing  of  suit  and  tbe  is- 
suance of  citation  within  90  days  of  the  time 
telegram  was  sent  held  to  obviate  necessity  of 
plaintiff's  presenting  written  claim  against  de- 
fendaut  company  within  that  time.— Western 
Union  TeL  Go.  v.  Crawford  (Tex.  Civ.  App.) 
843. 

In  an  action  against  a  telegraph  etnnpany  for 
faflnre  to  promptly  deliver  a  deatb  message, 

plaintiff  held  not  negligent  in  not  telegraphing 
rpquest  for  postponement  of  funeral.— Western 
ITnion  Tel.  Co.  v.  Crawford  (Tex.  Civ.  App.) 
843. 
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TERMS. 

Of  Jndfees,  powers  after  expiration  of,  see 

"Jndgea?  f2. 
Of  leaves,  aee  "Landlord  and  Tenant,"  ^  1. 

TESTAMENT. 

See  "Wnia.*" 

TESTAMENTARY  CAPACITY. 

See  "WUls."  1 1. 

TESTAMENTARY  POWERS. 

Constrqctfon  and  execatiou,  see  "Fowera,"  {  1. 

THEFT. 

See  "Larceny." 

THREATS. 

Bridence  aa  to,  aee  "Homicide,"  |  4, 

TIMBER. 

See  "hoffi  and  Logging." 

TIME. 

For  application  for  new  trial,  see  "New  Trial," 
I  2;. 

TITLE. 

Color  of  title,  see  "Adverse  PoBseBslon.*' 
Effect  of  atTrene  possession  on  tftie,  see  **Ad- 
verse  PoaaeiBitui/*  I  2.  " 
Removal  of  dond,  see  "Quieting  Title." 
Tax  titles,  see  "Taxation,"  {  0. 

Title  MceMory  to  maintain  porNeulor  action*. 

^  "Ejectment,"  1 1;  "Trespaas  to  Try  Titl^*' 
i  1;  "PartiUon,*  S  1. 

TORTS. 

By  employta,  see  "Master  and  Servant,"  |  10. 

By  municipalities,  see  "Municipal  Corpora- 
tions," S  8. 

Causing  death,  see  "Death."  }  1. 

ParticQlar  remetUes  for,  see  "Treepass,"  |  2; 
"Ttorer  and  Convenrton;'*  1 1. 

PartteulaT  tortt. 

See  "Conspiracy,"  S  1;  "Forcible  Entry  and 
Detainer.''  S  1;  "PrSud";  "Libel  and  Slan- 
der"; "Malicious  Prosecutton";  "Negligence"; 
"Nuisance";  "Trespass";  "Trover  and  Con- 
version." 

Civil  damages  from  sale  of  liquors,  see  "Intox- 
icating Liquors,"  S  8. 

TOWNS. 

See  "Counties":  "Schoola  and  School  Dls- 
tricta,"  I  1. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Orlmi- 
nal  Law,"  |  26. 

TRANSITORY  ACTIONS. 

See  "Venue,"  |  1. 

TREES. 

See  "Logs  and  tagging." 


76  SOUTHWESTBBN  BEPOBTBB. 


TR^SPAS^. 

Ejection  of  trespasser,  aee  "Carrten,**  I  6. 
Injuries  to  trespassers,  see  "Ballroads,"  I  8. 

I  1.   Aots  oonstitiitUiLC  trespaas  and  II** 

bUlty  therefor. 

In  an  action  by  a  hat  of  12  for  an  assault 
committed  on  him  ■while  playing  on  one  or  de- 
fendant's cars,  held  improper  to  instract  that 
defendant  was  flntborised  ro  "drife"  the  boy 
away.— Emmons  t.  Quade  QIo.  Sap.)  103. 

Where  plaintiff  was  playing  In  one  of  defend- 
ant's cars,  defendant's  acts  in  frightening  hiai 
tnr  threats  and  attempting  to  imprison  bim  in 
the  car  htid  to  have  constttntad  kn  nidawfnl 
nssanlt,  for  which  dotendaat  wfea  Uahle.— Bm- 
mons  T.  Quade  (Mo.  Sup.)  103. 

(  2.  Actions. 

In  action  for  assault  committed  on  plaiotifE 
while  playing  in  one  of  defendant's  cars,  the  us« 
of  the  word  "negligently"  in  the  petition  kdd  not 
to  tender  the  i^sue  of  netfigenoe  and  irncrant 
instructions  thereon  for  defendant.— Simmons  r. 
guade  (Mo.  Sup.)  103. 

In  an  action  for  an  assanlt  committed  on 
plaintiff  while  playing  in  defendant's  car,  in- 
«ttacttone  oA  contnbntoi^  negligence  held  errcr- 
neous.— Emmons  v.  Qaade  <3fo.  Sup.)  103. 

Id  oq  action  for  assault,  on  evidence  that  de- 
fendant attempted  to  imprison  plaintiff  in  a  car 
in  which  he  was  playing,  an  hiBtruction  that 
fendant  was  authorized' to  dnve  bim  away  Arid 
Inapplicable. — Kmmons  v.  Qnude  (Mo,  Sup.)  103. 

In  an  action  by  a  trespasser  tor  an  unlawful 
assault  on  his  person,  committed  while  he  was 
playing  in  defendant's  car,  an  instruction  sub- 
mttung  the  Issue  of  plaintiff'B  begtigence  )k«M 
erroneous.— Emmons  r.  Qoade  (Mo.  Sup.)  lOS. 

}  8.   OHmSmI  TMpoulblUtr. 

Conviction  for  trespass  held  not  sustained  for 
failure  to  show  that  the  land  on  which  it  was 
committed  belonged  to  the '  corporanoQ  nailed 
in  the  indictment.— Jetto-  v.  Statt  (Ark.)  929. 

In  a  prosecution  under  Acts  25th  Leg.  p.  53, 
e.  fi5,  {  1,  making  it  a  misdemeanor  to  gather 
pecan  nuts  on  inclosed  lands  of  another,  instmc- 
tion  held  not  on  the  weight  of  the  evidence.— 
Haynie  t.  State  (I'ei.  Ctl  App.)  24. 

An  information  drawn  under  Acts  25th  Leg. 
p.  63,  S  1,  nuking  a  gatb(>ring  of  pecan  nuts  on 
niclosea  lands  of  another  a  misdemeanor,  held 
sueQcient—Haynie  v.  State  (Tex.  Or.  A^Ji  21. 

Thct  fact  that  a  fence  was  down  at  some  place 
does  not  constitute  defense  to  a  prosecutton  un- 
der Acts  25th  Leg.  p.  53,  c.  05,  i  1,  making  it  a 
misdemeanor  to  gather  pecsn  nuts  on  in«o»ed 
lands  of '  another.— Hoynie  r.  State  flta.  Gr. 
App.)  24. 

In  a  prosecution  for  violating  Acts  25th  Leg. 
p.  63,  c.  56,  relative  to  gathering  pecan  ndts, 
Aarge  held  to  correctly  define  inclosed  laud.— 
Haynie  v.  State  (Tex.      App.)  24. 

A  mill  dam  la  an  inclosure,  within  the  mean- 
ing of  Acts  25th  Leg.  p.  53,  c.  56.  {  1,  making  it 
a  misdemeanor  to  gather  pecgn  niUs  on  tneloied 
lands  of  auottier.— Hayme  v.  Stato  (Ttt.  Cr. 
4pp.)  24. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

Appealability  of  judgment  in,  not  final  aa  to  oU 

parties,  see  "Appeal  and  fitrror;"  1  2. 
Competency  ol  witneasas,  see  "Witnesseo,*'  11. 
Harmless  error  in,  see  '  Appeal  and  X^r,"  f 

17. 

Impeachment  of  witneasea,  see  "Wttneoses." 

8  3. 

Beview  of  evidence  In.  as  dependent  on  presen- 
tntioh  of  question  by  record,  see  "Appod  and 
Error,"  18. 
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I  1.    Rlckt  of  metloa  and  defeuea. 

*n  .sremaia  to  try  title,  queation  whether  a 
cMtain  ttUe  bond  coiLTemd  tbe  legal  or  equitable 
title  fteW  immaterial.— Teoiler  t.  Tyrrdl^ex. 

Civ.  App.)  57.  ' 

Id  trespass  to  try  title,  defendants  could  nol 
be  regarded  as  innocent  purchaaers  of  the  lane 
m  controversy,  where  one  deed  forming  a  part 
of  their  claim  of  tiUe  was  absolutely  void.— 
Wren  V.  Howlan4  <Tet.  Civ.  App.)  ^4. 

I  2.  Proooedinc*- 

In  trespasfl  to  try  title,  objections  to  a  certified 
copy  of  a  title  bond,  on  the  ground  that  it  waa  a 
9SPy  9f  Su'^^W.Aeid  withoat  naerit.— Tenaler  v. 
Tyrrell  (Tei.  Cix.  App.)  B7. 

In  tre«paas  to  try  title,  a  claim  that  defend- 
ants sboiilu  have  been  confined  to  tho  iBsue  of 
res  judicata  field  untenable.— Teniler  v.  T?WeU 
(Tex.  Civ.  App.)  57. 

A  bond  for  title  \el4  sufficient  to  aupport  a 
plea  of  three  years'  limitatiomf  as  agamat  tbe 
obligor.— Tenzler  v.  Tyrrell  (Te^.  Civ.  App.)  57. 

In  treepass  to  try  title,  findings  that  the  par- 
ties claimed  from  common  source  and  that  de> 
fendanta  were  innocent  purchasers  juatified  Jndff- 
ment  for  defendants.— Conner  v.  Downs  (Tex. 
Ov.  App.)  S35. 

In  trespass  to  try  title,  a  void  deed  under 
which  deflendants  claim  may  be  pat  in  evidence 
by  plaintltfis  to  show  common  source  of  title.— 
Wreu  T.  Howland  (Tex.  Civ.  AppO  8M. 


TRIAL 

See  "New  Trial";  "Reference";  '.'Witnesses. 
Contributory  negligence  of  passenger  as  ooes- 

tion  for  jury,  see  "Carriers,**^  8  6.  ' 
Harmless  error  in^structlona,  see  "Appeal  and 

^or."  8  17;  "OWmliial  Law,'"  |  ^r^tim- 

icide,   I  8. 

Harmless  error  In  submission  of  issnes  to  Jory. 

see  "API'eal  and  Error,"  §  17. 
Instructions  as  to  contributory  negligence  of 

passenger,  see  "Oarriers,"  S  S. 
iDStruetloiu  as  to  damages,  see  "Damages,"  §  4. 
Presentation  of  objections  to  instructions  for 

|m-po6e  of  review,  see  "Appeal  and  Error, ' 

Review  of  instructions  as  dependent  on  pres- 
entation of  Question  by  rec<)rd,  see  "Appeal 
and  j:rror,"  {  8;  "Criminal  Law,"  S  26. 

Trial  of  right  to  property  levied  on,  see  "At- 
tadiment/'  {  4;  "Execution,"  S  2. 

FrooMdinflw  taoident  to  trfoto. 

See  "Continuance." 

Place  of  trial,  see  'Tenne,"  |  2. 

Right  to  trial  by  Jury,  see  "Jury,"  1 1. 

Summoning  and  Impaneling  jnry,  see  "Jory," 

5  2.  ■ 

TriaZ  of  particular  civil  actifma  or  proceedingt. 

See-'Fraud,"  fi  2;  "Libel  and  Slander,"  $  3; 
"Trespass,"  8  2. 

Against  assignee  for  creditors,  see  "Assign- 
ments for  Benefit  of  CreditorK,"  81. 

Against  bank,  see  "Banks  and  Banking,','  {  1. 

tor  breach  of  warranty,  see  "Sales,"  $5. 

For  causing  death,  see  "Death,"  8  1. 

For  compensation  of  brokers,  see  "Brokers," 
5  3. 

For  delay  in  carriage  of  live  stock,  see  "Gar- 
ners,   8  3. 

For  fires  caused  by  operation  of  railroad,  see 

"Railroads,"  |  10. 
For  injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  8  9. 
For  injuries  to  property  in  exercise  of  power  of 

eminent  domain,  see  "Eminent  Domain,"  8  8 
Hot  iom  of  passenger's  baggage,  see  '^Carri- 

^?.CP?^^°'^*'  injuries,  see  "Carriers,"  8  4: 
"Highways,"  8  2;  ''Master  and  Servant,"  8 
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Por      _  _ 
riers,"  f  6. 

On  champertous  contract,  see  "Champerty  and 

Maintenance." 
On  insurance  policy,  see  "Insnrance,"  8  12. 
on  liquor  dealer's  bond,  see  "Into^catlng  Liq- 
uors, 8  8;  ■  ? 

^^^^P-  ^^j^®  fraudulent  conveyances,  see 
"Fraudnlent  Conveyances,"  8  3. 
Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title."  *^  j,  «c  irw»- 

Trial  qf  parHeular  erimCnol  pros&ndUma. 
See  "Embezzlement";   "Larceny,"  8  1:  "Per- 
jury," I  2;   "SeducUon,"  |  i  ;  «TriapMa." 

Criminal  proeecutious.  see  "Criminal  Law,"  88 
15,  16;  "Homicide,"  88  6,  7. 

obstruction  of  highway,  see  "Highways," 
*  *- 

''uquort""?  ?'  "**  "Intoxicating 

8  1.   ReoepUon  of  evldanoe. 

Hearsay  testimony,  admitted  without  objec- 
tm,  wust  bo  cquBidered— Meyer  v.  Christopher 
(Mo.  Sup.)  750;  Christopher  vf  Meyer,  Id. 

®n*M°°?''  ^^^J  witness  who 

wouM  be  Uab^  to  contribute  to  a  recoveiy  bb- 

I*"^*.^  properly  peniltted 

to  twUfy,  notwitfistanding  he  remaJnidin  The 
ODurtroom  during  the  trifl  after  witnesses  had 
1«9.  e^cioded  nnder  the  ruIe.-Adolff  v.  Irby 
4c  GLlIeland  (Tenn.)  710.  ' 

A  fact  may  be  proved  by  hearsay  evidence  not 

An  objection  to  the  introduction  of  a  state- 
ment in  ft  deed  as  a  whole  is  not  snfflcient  ro 
raise  the  qaeation  of  the  admissibility  of  a  epe- 

f  2.    Axcwneiitii  and  eondnoi  of  oounaeL 

'Counsrf*  refereiic«  in  argflmint  to'  defend- 
?°*fe^'*"?^«^  ^  that,  if  they  had  not 

testified  that  the  whistle  was  Mown,  they 
would  have  been  ^barged,  held  imprj.pef.-- 
If-gf?"'^'  I-  ^-  ^  S.  Ry.  Co.  V.  Boback  (Ark.) 

Wbace  pla^nUff  waa  wvereiy  injured,  and  the 
jury  anpwed  her  only  $1,000,  remarks  of  counsel 
on  the  quOTtion  of  damages  held  not  cause  for 
reversal.-8t.  Lou  s,  L  j£  &  S.  Kr  Go^  v  Bb- 
back  (Ark5  473.  *«■  »  9-  Ay.  W>.  T.  Bo- 

Remarks  of  plaintiffs  counsel  as  to  the  at- 
tendance of  a  v^itness  held  not  raejudiL'ial  to 
defendnnt,  where  _the  juir  were  fnstructed  not 
W  conRfder  anythmg  as  to  witness'  absence  or 
presence.— International  &  G.  N.  B.  Co  t 
Anchonda  (Tex.  Civ.  App.)  557. 

Misconstruction  of  appellate  court's  opinion 
In  former  appeal,  in  arguing  to  jury,  AeW  error. 
— ?omea  v.  Ainsworth  (Tex.  Civ.  App.)  839. 

8  3>    TmUitK  ease  ot  question  from  Jury. 

•  In  the  ^determination  of  defendant's  demurrer 
to  plaintifTs  evidence  the  defendant's  evidence 
cannot  be  regarded.— Chinn  v,  Chicago  &  A.  Hy 
Oo.  (Mo.  App.)  375. 

8  4-   Itwtmotloni   to  Jui7--FrDvlnee  of 
oonrt  amd  Jnry  in.  (eneraL 

Assuming  existence  of  an  accepted  fact  in  the 
uutructloos  is  not  prejudidal  error.— McLean  t. 
Kdniias  City  (Mo.  App.)  178. 

In  notion  by  servant  for  injuries,  an  instmc- 
tiofl  held  erroneous  as  assuming  a  disputed  fact. 
■-Barw_ell  v.  Southern  Famiture  Oo.  (Tex.  Civ. 
App.)  D2, 

In  a  suit  to  recover  horses,  an  instruction  as- 
Biimmg  there  was  no  sale  to  defendant  held  not 
pn-oneons.— Word  v.  Keanon  (Tex.  Civ.  App.) 
•io4> 
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InstruetioD,  in  action  by  real  estate  brokers 
against  another  broker  for  their  share  of  com- 
nuBSions,  held  not  objectionable  as  aasuming  the 
existence  of  the  contract  claimed  by  plaintiffs. 
—Blake  v.  Anatin  (Tex.  Gv.  App.)  571. 

Where  there  was  no  iasne  as  to  two  propoai- 
ttons  in  an  action  by  plaintiff  for  injuries  by 
lieing  struck  by  a  train,  it  was  not  error  to 
assume  mch  proposition  as  tme  in  the  chat^. 
—Misfl'jiiri,  K.  &  T.  Ry.  Go.  of  Texas  t.  Owens 
(Tex.  Civ.  App.)  579. 

In  au  action  against  an  assignee  for  creditors 
for  breach  of  trust,  charge  held  erroneoos  as 
being  on  the  evidence  and  on  the  legal  effect 
of  one  circumstance  of  the  transacUon. — ^Na- 
bours  T.  McCord  (Tex.  Civ.  App.)  S27. 

i  5.  SfeoeaaltT  and  anliject-nuitter. 

A  sabmisBion  only  of  the  question  of  adrerse 
possession  in  an  action  for  injuries  to  posaee- 
■lon  of  land  held  a  finding  by  the  court  that 
plaintiff  had  a  better  paper  Utle  to  the  land. 
— Holllday-Kolts  Land  &  Xnmber  Ca  r.  VmA- 
ham  (Mo.  App.)  1121. 

I  Q,    _  Form,    reqnlsitea,    and  anfl- 

olenoy. 

Defendant  in  a  civil  action  cannot  complain 
of  the  trial  conrt'a  action  in  stating  i^alntilTB 
thewy  in  the  diarge,  when  a  correct  statemrat 
of  defendant's  theorr  was  also  glYtai. — Man- 
phis  St.  Ry.  Go.  T.  Shaw  (Tena*)  718. 

Where  there  was  an  Irreconcilable  conflict  in 
the  evidence,  it  was  error  to  require  the  jnry  to 
reconcile  such  conflict.— Houston  &  T.  C.  R. 
Co.  T.  Bell  (Tex.  Sup.)  484. 

Id  action  againut  railroad  for  injuries  to  serv- 
ant, an  instruction  given  at  plaintiff's  request  on 
qoestion  whether  plaintiff,  in  the  exerdse  of 
ordinary  care,  should  have  had  a  surgical  opera- 
tion oerf ormed,  Aeld  proper.— Missouri.  K.  &  T. 
I^.  Co.  of  Tezaa  t.  S<Alllliig  (Tex.  Gir.  App.) 

A  repetition  in  the  Instroetions  of  tlw  rule  as 
to  pr^onderance  of  the  evidence  ketd  not  to 
miaiead  the  Jury.— S<mka  ▼.  Sonka  (Tex.  Oir. 
App.)  325. 

I  7.  Applloability  to  pleadinca  and 

evidenee. 

In  an  action  against  an  initial  carrier  for  dam- 
afres  to  cattle  in  transit,  a  certain  charge  held 
not  warranted  by  the  evidence. — 101  Uve  Stock 
Co.  T.  Kansas  City,  M.  &  B.  R.  Co.  (Mo.  App.) 

78!J, 

A  charge  on  an  issue  not  raised  is  reversible 
error,  unless  it  appears  to  have  been  barmlesu. — 
Harwell  v.  Sou^em  Furniture  Co.  (Tex.  Gv. 
App.)  52. 

In  an  action  by  a  servant  for  injuries,  an  In- 
struction held  erroneouB,  as  predicated  on  issues 
not  raised.— Harwell  v.  Southem  Furniture  Co. 
(Tex.  Civ.  App.)  52. 

An  instruction  is  properly  refused,  where  the 
evidence  is  not  sufficient  to  raise  the  Issue  em* 
braced  in  it.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Schilling  (Tex.  Civ.  App.)  64. 

In  au  action  by  the  veudee  of  a  horse  for 
breach  of  a  warranty  of  soundness,  a  charge 
that  if  it  was  Inlnred  by  ill  care,  etc.,  to  find 
for  defendant,  held  error.— McAfee  t.  Meadows 
(Tex.  Civ.  App.)  813. 

In  an  action  tor  injnrlee  to  a  brakeman  by 
the  breaking  of  a  brakestaff,  an  instruction  on 
rtefondant's  failure  to  inspect  held  properly  re- 
fused.—International  &  G.  N.  R.  Go.  T.  Golllna 
(Tex.  Civ.  App.)  814. 

{  8.  — —  Req.iiesta  or  pxayera. 

Requested  instructions,  covered  by  the  main 
charge,  are  properly  refused.— Haller  v.  City  of 
St  Louis  (Mo.  Sup.)  613 ;  Texas  &  P.  Ry.  CO. 
r.  Knox  (Tex.  Civ.  App.)  543 ;  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Owens  (Tex.  Civ.  App.) 


579:  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  -v. 
McFarland  (Tex.  Giv.  App.)  811;  Qnlf .  C  & 
S.  F.  Ry.  Ga  t.  Roane  CM  Gir.  App.)  845. 

Under  Civ.  Ode  Prac.  S  317,  relating  to  in- 
structions, the  duty  of  the  court  in  eivtng  in- 
Btructions  defined.— Louisville  &  N.  &.  Go.  v. 
Harrod  (Ky.)  233. 

A  refused  instruction  on  contributory  negli- 
gence in  an  action  against  a  street  railroad  for 
a  mBsing  accident  held  not  covered  by  instmc- 
tion  given. — Campbell  v.  St.  Louis  ft  Suburban 
Ry.  Co.  (Alo.  Sup.)  86. 

Declaration  of  law  as  to  testamoitaiT  capacity 
held  properly  refused,  in  view  of  aedaratlon 
made.— Lorts  r.  Wash  (Ma  Sup.)  95. 

Whoe  the  court  sufflciently  defined  adrecse 
possession  in  an  instruction  given,  it  was  not 
error  for  it  to  refuse  a  requested  instruction 
on  such  subject. — Holliday-Koltz  Land  ft  Lnm- 
ber  Co.  v.  Markham  (Mo.  App.)  1121. 

It  is  not  error  to  refuse  requested  charges, 
which,  though  proper  on  one  usue,  embrace  in- 
structions on  othw  subjects  whidi  are  inajpnip- 
er.— GranfiU  t.  Hayden  ^U.  Civ.  App.)  578. 

Where  a  charge  given  at  a  party's  request 
embraced  the  substance  of  other  requested  cliar- 
ges,  the  party  cannot  complain  of  the  court's 
refusal  to  give  the  latter.-^exas  ft  Ft  8.  K. 
Co.  T.  Hartnett  (Tex.  Glv.  App.)  800. 

Where  defendant  tailed  to  request  additional 
charges,  it  cannot  complain  on  appeal  of  omis- 
sions  in  the  charge  given.— International  &  ii. 
N.  R.  Co.  v.  Collins  (Tex.  Civ.  App.)  814. 

A  party  desiring  an  additional  instruction 
should  request  it.— Western  Union  Tel.  Go.  r. 
Crawford  (Tex.  Civ.  App.)  84S. 

{  0,  — .  OoBStraotloB  and  operatiom. 

Error  in  plaintiff's  Instmction,  to  find  for  ber 
if  a  loose  plank  In  the  sidewalk  rendered  it  "oa- 
safe  and  defective,"  held  cured  by  the  instruc- 
tion given  for  defendant. — Squlers  t.  Kansas 
City  (Mo.  App.)  104. 

In  an  action  for  Injaries  to  possesrion  f»f  land, 
defendant  held  not  prejudiced  by  an  instruction 
directing  the  jur.T  not  to  consider  an  entir  with 
intent  to  cut  and  remove  timber  as  evidence  of 
adverse  possession. — HoUiday-Kolts  Land  ft 
Lumber  Co.  v.  Markham  (Mo.  App.)  1121. 

An  eiToneous  charge  as  to  the  weight  of  ma- 
terial evidence  A«fd  not  rendered  barmleas  by 
other  parts  of  the  charge.- Missouri.  K.  &  T. 
Ry.  Co.  of  Texas  t.  Meek  (Tex.  &r.  App.> 

317. 

In  an  action  against  a  street  railway  for  In- 

J'uries  to  driver  of  vehicle  on  account  of  defect- 
ve  track,  an  erroneous  diarge  held  not  relieved 
by  another  diarge.— Sheiton  Northern  Texas 
Traction  Go.  (T«.  GIt.  App.)  338. 

In  an  action  for  injuries  and  mental  aiwnish 

suffered  by  plaintiff  in  being  separated  from 
her  children,  an  instruction  authorizing  a  r^ 
covcry,  regardless  of  tlie  defendant's  knowl- 
edge of  relationship,  held  not  prejudicial,  when 
considered  with  entire  charge. — latematiooal  & 
Q.  N,  R.  Co.  T.  Anchonda  (Tex.  Civ.  App.)  557. 

In  an  action  tor  breach  of  warranty  of  sound- 
ness of  horse,  the  fact  that  issues  excluded  iu 
s  charge  were  submitted  elsewhere  held  not  to 
cure  the  error. — McAfee  v.  Meadows  (Tex.  Civ. 
App.)  813. 

§  10.  Cnstody,    eoudnet,    mad  d«Ubra«- 
tlons  of  inry. 

Facts  held  not  to  show  that  the  amount  of  the 
verdict  in  an  action  for  personal  injuries  was  ar- 
rived at  improperly.— Moote  v.  Southwest  Mis- 
souri Electric  Ry.  Do.  (Mo.  App.)  176. 

In  suit  to  restrain  erection  of  combostSble 
building  in  established  fire  limlta,  verdict  for 
plaintiffi  would  not  be  disturbed  because  of 
certain  statements  by  juror  aft^  termiDatioa 
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of  the  trial.— Chimint  t.  Bakar  (Tex.  CXt.  App.) 

880. 

ill.  Verdlet. 

Where  jury  foand  for  plalntlflh  in  disregard 
of  instruction  to  find  against  one  of  them,  de- 
fendants could  not  complaia  becausa  the  court 
conformed  the  Judgment  to  what  must  hare 
been  the  intention  of  the  jury.— Chimine  t.  Ba- 
ker (Tel.  Civ.  App.)  330. 

iDconBistencf  in  the  Bpecial  findings  in  ac- 
tion bj  section  foreman  for  Injuries  held  not 
such  as  to  warrant  reversal  of  jndgment  in  his 
favor,— Texas  Cent.  R.  Co.  t.  Bender  (Tex. 
Civ.  App.)  561. 

§  12.  Trial  by  oomrt. 

An  appellant  will  not  be  heard  to  complain  of 
an  omission  to  find  on  an  issue  on  which  no  re- 
quest for  a  finding  was  made.— 'Tenzla  r.  Tvi^ 
rell  (Tex.  Cir.  App.)  B7. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  ''Attachment,"  |  4;  ''Bxeentioii,''  |  & 

TROVER  AND  CONVERSION. 

I  1.  Aetioma. 

Where  plaintlfl  had  pOBaeaalon  of  cooda,  and 
deUvered  them  to  railroad  for  shipment  to  her- 
self, and  they  were  attached  by  defeodant  in  a 
suit  against  another,  plaintiff's  possession  gave 
her  pnma  fade  right  to  recover  In  converrion.— 
Itoaencrana  t.  Swoflbrd  Bioa.  Ury  Qoods  Co. 
(Mo.  Snp.)  445. 

TRUSTEE  PROCESS. 

See  "Oamlshment" 

TRUSTS. 

Charitable  trusts,  aee  "Charities.'' 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," I  1. 

Conveyances  In  tnist  for  creditors,  see  "Ae- 
signmoits  for  Benefit  of  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I  1.  CreatioB,  exlstenee,  and  validity. 

Where  land  bought  by  husband  is  conveyed 
to  wife  unreservedly,  the  conveyance  is  prima 
Csde  intended  as  provision  for  or  settlement  on 
wife,  and  not  as  a  resulting  trust  In  husband's 
favoE.— Vien  v.  Viers  (Mo.  Sup.)  395. 

Parol  evidence  to  overcome  presumption  that 
conveyance  of  land  purchased  by  husband  and 
conveyed  to  wife  was  intended  aa  a  settlement 
on  her,  and  not  a  resulting  trust  in  his  favor, 
must  he  clear,  strong,  ana  nneanlvocaL— Vivs 
V.  Viers  (Mo.  Sop.)  895. 

Evidence  held  inanfflcient  to  show  that  con- 
veyance to  wife  of  land  purchased  by  husband 
was  intended  to  create  a  resultingtrust  in  bia 
favor. — Viers  v.  Viers  (Mo.  Sup.)  395. 

S  S.  OmstrvetloB  and  opmatlmi. 

A  deed  of  trust  conveying  the  property  of  a 
married  woman  construed,  and  held  to  require 
the  trustee's  consent  to  a  conveyance  of  faer 
property,  evidenced  by  the  trustee's  signature 
to  such  conveyance.—Colyar  v.  Wheeler  (Tenn.) 
1089. 

I  3*    Managememt  and  disposal  of  trust 
pmpe  V  ty ■ 

A  bDI  by  a  trustee  for  instmctions  may  pro- 
pound questions  involving,  not  only  his  duty, 
bnt  also  the  determination  as  to  the  title  of 
him  and  others. — Read  v.  Citizens'  St.  R.  Go. 
(Tenn.)  1056. 

A  postnuptial  settlement  held  to  create  an 
active  trust,  imposing  on  the  trustee  the  duty 
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of  preaefvlng  the  wife's  property  for  her  ecde 
use  dnrinc  coTertare.--Golyar  r.  Wheder 
(Tenn.)  1^. 

S  4.   EetabUakment  and  enforoement  of 
trnst. 

On  a  suit  to  enforce  an  express  trust  based 
on  a  verbal  contract,  held,  that  proof  of  the 
contract  must  be  clear  and  satisfactory.— Kdly 
T.  ShMt  (Tex.  Civ.  App.)  877. 

ULTRA  VIRES. 

Acts  of  corporations,  see  "Corporations,"  S  8. 

UNITED  STATES. 

Onrts,  aee  "CouTta^"  f  6;  "Banoral  of  Cans- 
PnbUc  lands,  see  *'PabUc  l4Uid8,"  {  1. 

UNUWFUL  DETAINER. 

Set  "Fordble  Entry  and  Detainee,** 

USURY. 

See  "Building  and  Loan  AsBociattons." 

I  X.    TTsarloas  ooBtvaets  and  transao- 

tlona. 

Where  ccHitract  for  compounding  interest  was 
valid  in  its  terms,  no  presumptions  of  illegality 
could  be  Indulged  agamat  it.— Hillsboro  Oil  Co. 
r.  Citizens'  Nat.  Bank  (Tex.  Civ.  App.)  336. 

A  contract  for  the  compounding  of  int«est 
held  not  UsariooB.— Hillsboro  Oil  Co.  r.  Citlsens' 
Nat.  Bank  (Tex.  OIt.  App.)  836. 

An  -agreement  for  the  pnrchaae  of  land  held 
vitiated  by  usurious  notes  ^ven  for  the  pnr- 
chaae price  of  other  land  taken  In  exchange 
therefor.— Webb  v.  Oalreston  &  H.  Inv.  Oo. 

(Tex.  Civ.  App.)  855. 

S  2.   Penalties  and  forfeitures. 

Under  Rev.  St.  1895,  art  3106,  a  corporation 
to  whom  usurious  notes  were  indorsed  Md 
alone  liable  for  the  penal^  for  collecting  nsmi- 
ous  interest— Webb  v.  Galveston  &  H.  ut.r.  Oo. 
(Tex.  Civ.  App.)  365. 

Under  Rev.  St  1895,  art.  3106,  a  person, 
though  laboring  under  disabilities,  A«Id  entitled 
to  recover  no  greater  penalty  than  double  the 
amount  of  usurious  Interest  psid  within  two 
years.— Webb  v.  Galveston  &  H.  Jot.  Co.  (T«c 
Civ.  App.)  356. 

In  an  action  to  recover  the  penalty  for  collect- 
ing usorions  interest  on  notes,  the  good  faith  of 
a  pnrehmeer  of  the  note  hM  not  to  arise.— Webb 
T.  OalTCstui  ft  H.  Inr.  Co.  (Tex.  Civ.  Am  ) 
35S. 

VACATION. 

Of  mortgage  fMedosnre  salCh  see  "Mortgages," 

Powers  of  judges  in  vacation,  see  "Jndges," 
f  2. 

VALUE. 

Limits  of  jurisdiction,  see  "Courts,"  |  8. 
Of  homestead,  aee  "Homestead,"  I  1. 

VEHICLES. 

Levy  of  tsx  on,  by  municipal  corporation,  see 
"Ucenses,"  |  L 

VENDOR  AND  PURCHASER. 

See  "Ssles." 

Purchasers  at  sale  on.  uecntiOB,  see  "Stxecn- 
tion,"  I  8. 
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Specific  performance  of  contract,  see  "Specific 
Performance." 

i  ^  PevftminaBM  of  oo&traet. 

Under  tlie  temu  of  an  agrennent  hy  which 
a  parchaBe-monej'  note  for  realty  ^as  to  be  re- 
tameil  by  a  third  person  iuttil  certain  notes  He- 
cured  by  a  prior  trnst  deed  were  prodaced  by 
the  vendor,  the  iatter  hela  eiltitled  to  the  por- 
cbase-mon^  note  on  the  grauting  of  a  decree 
declarins  tiie  trust  4eed  KLttsfied.— Meyer  t. 
Christopher  (Uo.  BuiD.)  700;  Chrtotopher  t. 
Mejrer,  Id, 

3  1.  Remedlea  of  vendor. 

Where  the  date  6t  argument  of  notes  for 
the  purchase  money  of  land  for  which  a  Tendffl''B 
lien  wliB  reaerred  wak  dot  shown,  on  a.  qnesttofa 
of  priority  of  liens,  the  presumption  wodid  be 
that  the  assignment  waai  im  the.  date  ol  thb 
notes.— Mass  T.  Tacanaid's  Ez'rs  (Tex.  GIt. 
App.)  350. 

A  deed  by  a  purchaser  of  land,  who  at  the 
time  had  t>nd.oiU7  t>art  of  the  purchase  Ptoney, 
bat  who  afterwards  paid  the  balance,  MM  to 
pass  to  the  grantees  title  to  the  entire  land.— 
Ford  T.  Boone  (Tel.  Civ.  App.)  368. 

In  an  action  on  a  note  and  to  foreddse  k 
vendor's  lien  on  land  for  which  it  was  giyeu, 
broufefit  by  an  indorsee;  ferfdence  that  the  pay- 
ee's attorney  assured  plalntjjf  thiat  the  traoaac- 
t(on  was  k  bona  fidte  sale  Aefd  admissible.— <3och- 
ran  t.  Siegfiled  (Tex.  CSt.  A^-)  642. 

VEklikE. 

Special  venire,  sm  "jory."  {  2. 


Of  action  for.  wrongful  ejectment  of  psssenger, 

see  "Carriers,"  S  1. 
Of  criminal  prosecutions,  see  "Orimlnal  Law,** 

8  2. 

S        Nature  or  anbjoot  of  aetion. 

In  an  action  on  a  note  payable  In  a  particalar 
county,  defendant  cannot  plead  bis  privilege  to 
be  sued  in  another  county.— Fenn  v.  Boach  & 
Go.  (Tex.  dr.  App.)  861. 

When  there  are  distinct  causes  of  action  of 
such  a  nature  that  they  may  be  joined  in  the 
same  snit,  venue  as  to  one  of  them  will  confer 
vehae  as  to.  the  other.— First  Nat.  Bank  t.  Ta- 
lenta  (Tex.  Civ.  App.)  1087. 

I  ft.  duuBito  oS  ve*«  tt  pV^ni  «f  trial. 

penfal  of  diange  of  venna  In  disbiinnmtprd- 
ceedinm  AeU  erroneous  dnder  Bev.  8t.  1860.  ( 
810.— State  ex  rei.  Scott  t.  Sinith  (Uo.  Sup.) 
586. 

VERDICT; 

In  drn  actions,  see  "^Prlkl,"  I  11, 
In  criminal  prosecutions,  see  "Criminal  Law," 
»  10. 

Operation  and  effect  as  curing  defects  In  plead- 
ings, see  "Pleading,"  {  6. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
pMl  and  Error,"  f  16. 

VOTERS. 

See  ''Elections." 

WAIVER. 

See  "Estoppel." 

Of  objectiortB  to  particular  acta  or  prooeecUnga. 

See  "Appearance";    "Criminal  t.aw,"  }  16; 

"Pleading,**  8  5. 
Ijevy  of  execution,  see  "Execution,"  8  1. 
E^plitting  cause  of  action,  see  "Actions,"  |  2. 


Of  rfgMa  or  remediea. 
See  "Insurance,"  8  ^■ 

Assignment  of  errors,  see  "Appeal  and  Error," 

Exemption  of  htHQestead.  see  "Homestead***  I  2. 
Lien  of  mortgage,  see  "Mortgages,"  8  2. 
New  trial,  see  "Criminal  Law,"  5  2A. 
Notice  of  injuries  to  live  stocli  In  transit,  see 

.f'Carrlers,"  8  8...  .  . 

Privilege  of  witness  as  to  testimony,  see  "Wit- 
,  nesses,"  {  2. 

Right  to  reappraij^ement  of.  proper^  covered 
by  insurance  policy,  see  "Insurance,"  |  10. 

WARDS; 

See  "Onardlan  and  Ward." 

WAREHOUS'Ett^N, 

Carrier!  aa,  see  '^irrler^**  8  T. 

WAtftm^t: 

Boontj  land  .warriinliB.  see.  "ffuMc  titnA.**  1 1- 
Distress  warrants,  see  "Landlcnra  and  Tenant," 

* *f  AftlftiltY. 

8 J  insured,  sQe  "bisurance,"  IS  tt,  JL 
n  sale  of  koods,  see  "SaleiB,^'  §  ST 


Cor- 


WATERS  AND  WATER  COURSES. 

See  "Drains." 

8  1*   SvrfMO  wators. 

The  measure  of  damans  in  an  action  for  me- 
cessive  overflows  of  land  stated.— Houston  ft  T. 
C.  B.  Co.  V.  Lensifg  (Tex.  Civ.  App.)  826. 

WAYS. 

Pi^blic  ways,  see  "Highways";  "Municipal 
porktlons,*^  88  7,  8. 

VVEIGHTS  At«D  MEASURES. 

Laws  1800.  p.  264,  c  155,  ptoHding  for  the 
erection  of  a  putilic  weigher,  etc,  ieUt  not  to 
I  prevent  a  person  engaged  In  stoimg  cotton,  not 
acting  as  a  factor  or  commission  merdiant. 
from  weighing  cotton  for  his  -customers.— Gait 
V.  Holder  (Tex.  Civ.  App.)  S68. 

WIDOWS. 

Adverse  possession  by,  aee  "Advem  Posses- 
sion," 81.  ■ 
Dower,  see  "Dower." 

WILLS. 

See  "Descent  and  Dlstribntioii*';  "Execntors 

and  Admtaiistzytorf,"    ..     ,     ^  . 
Charitable  bequests  and  devises,  see  "Charittea" 
OonstructioD  and  execoUcn  of  powers,  see 

"Powers."  i  1. 
Construction   and   execution   of  trusts,  see 

"Tmrts."  ... 
Bquitable  conversion,  see  "Conversion.** 
Restrictions  on  perpetalties,  see  "Perpetuities.** 

8  1.   Testamentary  eapaeltj. 

Declaration  of  law  as  to  testamentary  capMity 
JtelA  properly  refoscd,  aa  embodying  too  severe 
a  test.— Lorts  v.  Wssh  (Mo.  Sup!)  65. 

i  2.   Be^nisitea  and  validity. 

The  validity  of  a  vnll  disposioe  of  personal 
property  only  is  determined  by  the  law  of  the 
state  of  t3ie  testator's  domicile.— Hnner  v.  Ssr- 
gent  (Ky.)  211. 
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A  deed  from  ftther  to  eon  Mid  In  the  natare 
of  «  testamentaiT  disposition  of  the  land,  and 
not  to  pass  a  piesBnt  Inteiert  theielii.— Orlffin 
T.  Mcintosh  (Bio.  Snp.)  677. 

Facts  Aeld  insnfflcient  to  show  dellTerr  of  a 
deed  with  intent  on  the  part  of  the  grantors  to 
vest  a  present  interest  m  the  grantee. — Griffin 
T.  Mcintosh  (Mo.  Sap.)  677. 

A  deed  which  was  In  effect  a  teatamentarr 
disposition  of  the  property  could  not  operate  as 
a  will,  where  it  was  not  attested  as  mich,— Orif- 
fin  T.  Mcintosh  (Mo.  Sap.)  677. 

I  8.   Probate,  MtaUUhmxt,  ami.  mm«1- 
meat. 

It  Is  not  neceBsarr>  In  a  will  contest  case,  that 
the  wUl  should  be  proved  hj  the  testimony  of  all 
of  the  Bubscribine  witnesses.— I-iOrta  v.  Wash 
(Mo.  Sup.)  85. 

In  an  action  to  establish  a  lost  will,  an  In- 
Btmctlon  that,  If  the  will  was  not  foand  among 
plaintiff's  effects,  it  would  be  presumed  tliat 
she  had  revolted  the  same,  and  that  the  bm-- 
den  of  proof  was  on  plaintiff  to  overcome  such 
presumption,  held  correct.— Hamilton  t.  Crowe 
CMa  Sop.)  389. 

Where,  in  an  action  to  establish  an  alleged 
lost  will,  testatrix's  phrsician  had  testified  to  a 
part  of  a  conversation  with  her,  he  was  prop- 
aly  allowed  to  testify  to  the  remainder  on 
cross-examination. — Hamilton  T.  Crowe  (Mo. 
Sap.)  389. 

One  seeking  to  contest  will  Md  to  have  had 

no  sneh  interest  as  to  oitltle  him  so  to  do.— 
Ugon  V.  Hawkea  fTenn.)  1072. 

I  4.  Conatniotlan. 

A  will  construed,  and  held  to  bequeath  to  the 
testator's  grandchildren  the  income  of  a  certain 
part  of  his  estate,  and  also  the  principal  there 
of.— Hussey  v.  Sargent  (Ky.)  211. 

A  will  construed,  and  held,  that  the  word 
"survivors,"  In  a  beqaest  to  certain  daughters 
or  their  "sorvivors,"  applied  only  to  the  daugh- 
ters.—Dodge  V.  Sherwood  (Mo.  Sup.)  417. 

Will  devising  realty  to  testator'a  wife  con- 
strued, and  held  to  give  her  power  of  disposition 
in  fee. — Underwood  v.  Cave  (Mtf.  Sup.)  451. 

Will  devising  real  estate  to  testator's  wife 
constmed,  and  held  to  vest  In  her  only  estate  tax 
life.— Underwood  v.  Cave  (Mo.  Sap.)  451. 

A  devise  to  testator's  grandchildren  on  the 
death  of  tbeir  respective  parents  held  to  relate 
to  the  death  of  the  latter  before  testator's  death. 
— KatJienberger  v.  Weaver  (Tenn.)  937. 

In  a  bill  to  enforce  spedfie  performaDca  of  a 
contract  to  convey  devised  real  estate,  certain 

Jartles  Md  proper  parties  defendant  to  de- 
endant's  cross-bill.— Katzenberger  v.  Weaver 
(Tenn.)  937. 

I  S.    RlBbts  and  UablUtlea  of  devisees 
and  lesatees. 

A  widow's  agreement  to  take  under  her  hus- 
band's will  held  uot  to  prevent  her  from  elect- 
ing to  take  under  the  statute,  notwithstanding 
Rev.  St.  1899,  §  4335,  which  authorises  a  mar- 
ried woman  to  make  contracts. — Spratt  T.  Law- 
son  (Mo.  Sap.)  642. 

A  widow  held  not  eatoimed  from  renoundng 
the  provisions  made  for  ner  in  her  hasband's 
will,  and  electing  to  take  under  the  statute.— 
Spratt  V,  Lawson  (Mo.  Sup.)  642. 

Under  Shannon's  Code,  $S  4030,  4231,  a  will 
held  uot  to  render  a  policy  on  testator'a  life, 
made  payable  to  his  executora,  subject  to  the 
claims  of  testator's  creditors. — Cooper  t. 
Wright  (Tenn.)  1049: 

WITNESSES. 

See  **Dep08itions";  "Evidence." 
Absence  of,  as  ground  of  continuance,  see  "Oon- 
tinnanoe*^  'Criminal  Law/'  1  IS. 


Comments  on,  by  counsel,  see  "Trial,"  §  2. 
Harmless  error  In  ralings  on  questions  to,  see 

"Appeal  and  Error,"  |  17. 
Perju^,  see  "Perjury." 

Testimony  of  accomplicas.  Me  "Criminal  Law," 
I  13. 

I  I.  Gompeteney. 

The  role  privileging  commnnicationB  between 
attorney  and  client  held  to  exclude  only  those 
passing  in  professional  confidence.— State  v. 
Faulkner  (Ma  Snp.)  116. 

Communications  by  client  to  attorney  in  at- 
tempting to  procure  his  services  in  securing  a 
bribe  held  not  privileged.— State  v.  Faulkner 
(Mo.  Sup.)  116. 

Communications  made  by  a  client  to  attorney, 
before  commission  of  a  crime,  and  for  pnrxtose  of 
being  helped  in  its  commission,  are  not  privileg- 
ed.—State  V.  Faulkner  (Mo.  Sup.)  116. 

Rev.  St  1899,  i  4669,  held  not  to  affect  the 
exceptions  to  the  rule  excluding  communicationr 
between  attorney  and  cUent.--^tate  t.  Faulk 
ner  (Mo.  Sup.)  116. 

Evidence  of  testatrix's  physician  that  he  asked 
her  If  she  had  made  a  will,  and  her  reply  in 
the  negative,  held  not  privileged. — Hamilton  t. 
Crowe  (Mo.  Snp.)  380. 

Evidence  of  a  physician  aa  to  a  conversation 
with  testatrix  relative  to  the  making  of  a  will 
held  not  privileged.— Hamilton  v.  Crowe  (Mo. 
Sop.)  888. 

Under  Rev.  St  1890,  |  4^,  a  physielan  Aeld 

Erohibited  from  testifying  as  to  conversations 
ad  with  a  patient.— State  t.  Kennedy  (Mo. 
Sup.)  979. 

In  a  prosecution  for  rape  of  a  child  seven  years 
old,  she  was  competent  to  testify.— Reyna  v. 
State  (Tex.  Or.  App.)  25. 

In  trespass  to  try  title,  certain  declarations 
made  by  a  landowner  heul  Inadmissible,  under 
Bev.  St.  art.  2302^TensleT  t.  Tyrrell  CTex. 

Civ.  App.)  57. 

Plaintiff  held  to  have  waived  bar  of  "privi- 
lege" to  a  communication  testified  to  by  de- 
fendant's counsel  by  failing  to  object  to  other 
testimony  relative  tbereto.--^eltoD  v.  Nortiiau 
Texas  Traction  Co.  (Tex.  Civ.  App.)  338. 

i  2.  Szaminatioa. 

A  witness,  called  apon  to  testify  to  self-crim- 
inating evidence,  if  his  privilege  is  refused,  may 
decline  to  testi^,  and,  if  Impriaoned,  seek  re- 
dress by  habeas  corpus,  or  save  hli  exceptions 
and  obtain  a  reversal.--8tate  t.  Faulkner  (Mo. 
Sup.)  116. 

The  right  of  a  witness  to  refuse  to  give  self- 
criminating  evidence  is  a  personal  privU^e, 
which  he  may  waive;  and  It  will  be  held  waived 
if  he  voluntarily  answers. — State  t.  Faulkner 
(Mo.  Sup.)  116. 

In  a  prosecutiui  for  patricide,  n  witness  is 
properly  allowed  to  refresh  his  memory  by  a 
copy  transcribed  from  his  stenographic  notes, 
taken  on  a  former  bearing.— Connell  v.  State 
(Tex.  Gr.  App.)  512. 

In  questioning  witness  on  redirect  ozamlnfttion, 

repetition  of  his  answer  to  a  question  asked  him 
on  cross-examination  held  uot  error.— Interna- 
tional &  G.  N.  R.  Co.  v.  CoUins  (Tex.  Civ. 
App.)  814. 

In  an  action  for  injuries,  refusal  to  strike 
the  nonresponsive  part  of  a  witness'  answ^er, 
intended  to  repel  an  insinuation  implied  by  the 
question,  held  not  error. — International  &  G.  N. 
R.  Co.  V.  Collins  (Tex.  Civ.  App.)  814. 

In  an  action  for  injuries,  questions  asked  of 
an  alleged  expert  Jk«Ia  not  objectionable  as  lead- 
ing.—Intematloual  &  O.  N.  R.  Co.  T.  Collins 
(Tex.  Civ.  App.)  814. 

Defendant  held  entitled,  on  cross-examinatioD 
of  plaintiff's  witness*  to  inquirg^u.  jte^rtaln 
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facts,  thoaerh  coatradlctoir  to  other  tesdmony 
myen  by  the  vitueas.— Soain  Packing  Oo.  t. 
Burrus  (Tex.  Civ.  App.)  838. 

{  3*    Gredibillty,  Impeaahmant.  eqatra- 
dlcptloa.  and  oorroboratlom. 

In  prosecution  for  homicide,  accased's  witness 
hejd  impeachable  by  contradictoir  Btatemeot— 
Locklin      State  (TeE.  Or.  App.)  305. 

Witnesses  in  a  criminal  prosecution  cannot  be 
impeached  bj  showing  that  th^  reputations 
for  morality  and  hoDesty  an  bad. — Lodilin  t. 
State  (Tgx.  Or.  App.)  305. 

A  witness  cannot  be  Impeached  as  to  bis 
statement  of  his  belief  as  to  who  committed 
the  crime.-^enkins  T.  State  CUbx.  Or.  App.) 
312. 

In  prosecution  for  homicide,  accosed  witness 
M4  subject  to  impeachment  as  to  material 
statements  made.— Jenkins  v.  State  (Tex.  Or. 
App.)  312. 

In  a  prosecution  for  homicide,  where  accused's 
witness  testified  to  an  alibi  in  favor  of  an  ac- 
complice, the  state  may  show  on  cross-examina- 
tion that  the  witness  had  made  contradlctorr 
statements.— Jenkins  t.  State  (Tex.  Or.  App.) 
312. 

In  murder  prosecution,  predieai»  for  impeach- 
ment of  witness,  testifyine  to  folendly  rela- 
tions between  accused  and  decedent,  ietd  snffl- 
clmtly  laid.— OonudI  t.  State  (Tex.  Or.  App.) 

512. 

Impeachment  of  accosed'a  witness  in  marder 
prosecution,  testifying  to  friendly  relations  be- 
rween  parties,  heia  not  objectionable  as  on  ool- 
Interal  issue.— CSonndl  T.  SUte  (Tex.  Or.  App.) 

512. 

In  a  prosecution  for  perjory,  the  coart  did  not 
err  in  permitting  the  prosecution  to  ask  a  wit- 
ness for  his  defense,  who  was  a  gambler,  what 
his  occupation  was.— McLeod  State  (Tex. 
Or.  App.)  622. 

In  trespass  to  try  title,  certain  evidence  to 
show  that  the  moital  capacity  and  faculties  of 
recollection  of  a  witness  were  Impaired  held 


admisriblsh— Wra  t.  Howland  C^bx.  Otw.  App.) 

A  witness  cannot  be  Imnescbed  by  showins 
Indictmi^nts  of  perjury  pending  agsliMt  him,  ex- 
cept 00  croBS-examiuation. — Casey-Swasey  Co. 
T.  Virginia  State  Ina  Co.  (Tex.  CIt.  App.)  911. 

A  party  oflFering  a  witness  may  not  impeach 
Iiis  character. — Oasey-Swasey  Oo.  t.  Tlrgfaiia 
State  Ins.  Oo.  (Tex.  Oir.  App.)  9U. 

In  an  action  on  a  fire  policy,  certain  croaa- 
ezamlnation  of  a  witness  for  plaintiff  and  of 
plaintiff  for  himeelf  Meld  proper,  as  affecting 
th^r  credibility.—McCarty  t.  Hartford  Fire  Ina. 
Co.  (Tex.  Oir.  App.)  034. 

In  an  action  on  a  fire  poller,  certain  cross- 
examination  of  witness  for  plaintiff  AeM  proper 
as  affecting  her  credibility.— UcOar^  r.  Hart- 
ford Fire  uia.  Oo.  O^a.  dr.  App.)  2M. 

WORK  AND  LABOR. 

JJoam  for  work  and  materiala,  *V«dui^ea^ 
Umm." 

WRITS. 

ParHeular  writa. 

See  'Execution";  "lujunction";  "Mandamus ; 

"Quo  Warranto";  "EepleTin.*' 
Writ  of  error,  see  "Appeal  and  Errw";  "Orim- 

inal  Law,"  {(  25-27. 

WRONGFUL  ATTACHMENT. 

See  "Attachment,*'  S  B. 

WRONGFUL  GARNISHMENT. 

8w  *H}aniIahBient,*'  |  2. 

YEAR. 

Batatw  fn  years,  wa  TaadJord  aad  Tmut.* 


Digitized  by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


TABLES  OF  SOUTHWESTERN  CASES 

STATE  REPORTS. 


VOIi.  108,  KENTT70KY  BEFORTS. 


Kjr. 

S-W. 
Rap. 

Kt. 

R6p. 

8  W. 

Rep. 

Rep. 

8.W. 
Rep. 

Kt. 

Hep. 

8.W. 
Rep. 

Ky. 

Rep. 

B.W. 
Rep. 

Kt. 

Rep. 

AW. 

Kt. 

Rep. 

B.W. 
Rep. 

pT 

Vol. 

Pb. 

Vol 

PB. 

pT 

VoU 

P». 

p«r 

Vol 

Pf. 

pT 

Vol 

Pit. 

Vol 

Pg 

pbT 

Vol. 

Pg. 

1 

66 

689 

at  • 

66 

868 

824 

66 

15S 

974 

66 

501 

464 

66 

817 

668 

66 

993 

691 

67 

489 

C 

66 

SSI 

136 

66 

908 

230 

66 

166 

877 

66 

604 

473 

56 

7US 

658 

67 

263 

701 

67 

483 

11 

66 

694 

141 

66 

808 

236 

66 

158 

384 

58 

671 

476 

66 

823 

6S1 

57 

15 

709 

67 

459 

so 

56 

701 

m 

66 

914 

341 

66 

188 

389 

66 

660 

433 

66 

963 

668 

67 

IS 

713 

57 

486 

21 

66 

706 

165 

66 

1076 

2SS 

66 

166 

392 

66 

674 

492 

66 

96j 

672 

67 

9 

717 

57 

624 

34 

65 

711 

ISO 

66 

1077 

266 

66 

160 

400 

66 

679 

495 

56 

906 

579 

6? 

10 

717 

57 

626 

42 

66 

718 

lO 

66 

1070 

278 

66 

m 

408 

56 

668 

603 

55 

704 

588 

67 

2 

728 

67 

488 

47 

66 

716 

167 

55 

1082 

822 

66 

416 

414 

68 

077 

603 

66 

807 

602 

67 

246 

743 

67 

480 

U 

65 

71S 

173 

66 

1 

830 

66 

422 

414 

66 

961 

607 

66 

82S 

610 

67 

247 

7S2 

57 

486 

a 

86 

no 

180 

66 

7 

333 

66 

406 

420 

56 

681 

611 

66 

802 

616 

67 

261 

7a 

5? 

620 

n 

67 

m 

189 

66 

11 

843 

66 

408 

427 

66 

688 

518 

66 

on 

681 

57 

491 

766 

67 

787 

77 

66 

m 

194 

56 

U 

348 

66 

409 

436 

66 

712 

620 

56 

973 

628 

57 

608 

769 

67 

601 

lOB 

EB 

882 

197 

66 

U 

361 

66 

427 

442 

66 

669 

6S7 

67 

u 

662 

57 

460 

783 

57 

612 

113 

55 

918 

m 

66 

147 

357 

66 

625 

447 

66 

719 

531 

66 

979 

678 

57 

484 

789 

56 

SM 

120 

66 

920 

209 

66 

140 

363 

56 

62? 

«7 

66 

697 

636 

66 

983 

680 

57 

497 

792 

61 

810 

lU 

66 

887 

216 

66 

162 

868 

£6 

680 

467 

58 

723 

650 

66 

968 

688 

67 

471 

VOL.  108,  KENTUCKY  BEPOBTS. 


PftBe 

Allen  T.  TbompsoD  (56  S.  W.  823)   476 

Bank  of  Commerce  of  Louioville  t.  Stone 

(56  S.  W.  683)   427 

Bank  of  HopkinsTilIe  v.  Western  Kentucky 

Asylum  for  Insane  <56  S.  W.  525)   357 

Boanl  of  Conncilmen  of  City  of  Frankfort 

T.  Deposit  Bank  of  Frankfort  (B7  S.  W. 

787)    766 

Board  of  Coimoilmen  of  City  of  Frankfort 

v.  Stone  (56  S.  "W.  679)   400 

Board  of  Education  of  City  of  Paducab 


Pace 

City  of  Middlesboro  t.  New  South  Brew- 
ing &  Ice  Co.  (56  S.  W.  427)   351 

City  of  Mt.  Sterling  v.  Holly  (57  S.  W.  491)  621 
City  of  Newport  v.  Commonwealth  (55  S. 

W.  014)   ...  151 

City  of  Newport  v.  Masonic  Temple  Ass'n 

(56  S.'  W.  405)   833 

Clay  y.  Chenault  (55  S.  W.  729)   77 

Commonwealth  v.  Grinstead  (55  S.  W.  720; 

57  S.  W.  471)   59 

Commonwealth  v.  Lyddaiie  (55  S.  W.  704; 
56  S.  W.  807)   50.t 


T.  Padiicah  (56  S.  W.  149)   209  Commonwealth  v.  Parker  (57  S.  W.  484)  673 

Botts  T.  Botts  (56  S.  W.  677,  961)   414  !  Commonwealth  t,  Swnnger  (57  S.  W.  10)  579 

Brown  t.  Blankenshi^.  (56  S.  W.  ,817). . . 464  j  Cunningham  t.  Jones*  Ex'rs  ^7  S.  W.  488)  728 

688 


Brojvn  V.  Board  of  Education  of  City  of 

Newport_(B7  S._W.  612)...^   783  Davis  v.  Lebanon  (57  S.  W.  471)  

Decatur  Mineral  &  Land  Co.  t.  Friedman 


Brown  v.  Levy  (55  S.  W.  1079)   163 

Campbell  v.  Trosper  (57  S.  W.  245)   602 

Carse  t.  Baxter's  Trustee  (55  S.  W.  898)  127 
Catholic  KniRhts  of  America  V.  Winter's 

Adm'r  (5.5  S.  W.  9081   141 

CavauflURh  V.  Wilson  (57  S.  W.  620)   759 

Caye  v.  Pool's  AssiRnee  (55  S.  W.  887).  ..  124 

Cherry  v.  Mitchell  (7)6  S.  W.  689)   1 

Chesapeake  &  O.  R.  Co,  v.  Guoter  (56  S. 

W.  527)    362 

Cincinnati  N.  O.  &  T.  P.  Co's.  Receiver  v. 

Finnell's  Adm'r  <T>5  S.  W.  902)   135 

City  of  Frankfort  v.   Deposit  Bank  of 

Frankfort  i57  S.  W.  787l   766 

City  of  Frankfort  v.  Stonf  (.^fi  S.  W.  679)  400 
Citv  of  Louisville  v.  Colelmriie  (56  S.  W. 

OSl)    420 

City  of  Louisville  v.  Mehler  (56  S.  W.  712)  436 
Oity  of  LouUville  v.  Wooiley  (57  S.  W. 

409)    691 

City  of  MiddleHhoro  v.  Coal  &  Iron  Bank 

(.^7  S.  W.  497)   680 


7BS.W. 


(1211) 


(56  S.  W.  11)   189 

Deltzman       MuIUn  (57  S.  W.  247)   610 

Exchange  Bank  of  Kentucky  t.  Trimble 
(56  S.  W.  156)   230 

Farmers'  Bank  of  Keutacky  v.  Barret  (56 
S.  W.  719)   447 

Farmers'  Bank  of  Kpntiicky  v.  Ohio  River 
Line  Steamboat  Co.  (56  S.  W.  719)  447 

Farmers'  &  Traders'  Bank  of  Shelbyvillp 
V,  Fidelity  &  Deposit  Co.  of  Maryland 
(56  S.  W.  671)  :  ...  .  384 

Fcrpnson  v.  Coviucton  &  C.  El.  Railroad 
&  Transfer  &  BriilRe  Co.  (57  8.  W.  4(iU)  662 

Ferry  Co.,  Louisville  &  J.,  v.  Common- 
wealth (57  S.  W.  624.  626)   717 

Ford  V.  Collins  (56  S.  W.  993)   553 

Ft.  .Teffersou  Imp.  Co.  v.  Dupoyster  (51 
8.  W.  810)   792 

Frankfort  v.  Deposit  Bank  of  Frankfort 
(57  S.  W.  787)   766 


Digitized  by 


Google 


1212 


Tfi  SOUTHWESTERN  REPORTER. 


108  KT.— ConUnued.  Page 
Frankfort  T.  Stone  ^  S.  W.  679)   400 

Oaatenan  t.  Commonwealth  ffiG  S.  W.  705)  478 
Germau  Bank  v.  LoniBriUe  (56  S.  W.  504)  377 

Givena  v.  Berkley  (56  8.  W.  158)   236 

Gorley  v.  LoaisTilIe  (55  S.  W.  880)   789  I 

Gosaell  y.  Crider  (56  S.  W.  712)  430  I 

GosneU  v.  Wathen  (56  S.  W.  712).   436; 

Grant  County  Deposit  Bank  t.  Lfttell's 

Ex's  (56  S.  W.  669)   442 

Graves  County  v.  First  Nat.  Bank  of  May- 
field  (56  S.  W.  16)   194 

GritHth  T.  Bluegrass  Bldg.  &  Loan  Ass'n 

(57  S.  W.  480)   713 

Griffith  V.  Gross  (55  S.  W.  1077)  IflO 

Gnnn  t.  Felton  (67  S.  W.  15)  661 

Henderson  Trust  Co.  t.  Stoart  (55  S.  W. 

1082)   167 

Hengehold  t.  Covington  ^7  S.  W.  495)..  752 

Hlshtower  t.  Bailey  (56  S.  W.  147)  188 

Holmes  v.  CoviuKtou  Stone  &  Sand  Co. 

(55  S.  W.  697;  56  S.  W.  723)   457 

Hopkinsville  Bank  v.  Western  J<entucky 

Asylum  for  Insane  (56  S.  W.  525)   357 

Hudspeth's  Adm'r  t.  Tyler  (56  S.  W.  073)  520 
Huti^ison  T.  LoaisTllIe  &  N.  B.  Co.  (57  - 

S.  W.  251)   615 

Illinois  Cent.  R.  Co.  t.  Commonwealth  (56 

8.  W.  409)   348 

Irvine  v.  McCrcary  (56  8.  W.  966)   495 

Jackson  v.  Bichmond  (56  S.  W.  501)   374 

Jeffries  V.  Butler  (56  S.  W.  97i()   531 

Johnson  v.  Catron  (57  S.  W.  13)   6G8 

Knozville  Nursery  Co.  t.  Commonwealth 
(55  S.  W.  691)  


Louisville  V.  Colebnme  (56  S.  W.  681)  

I^uisville  V.  Mehler  (56  S.  W.  712)  

Louisville  V.  Woolley  (57  S.  W.  4^  

LoDisville  By.  Co.  t.  Foster  (57  S.  W.  480) 

Louisville  H.  &  St.  L.  R.  Co.  v.  Beau- 
champ  (55  S.  W.  716)  

I^uisville  &  J.  Ferry  Co.  v.  Common- 
wealth (67  8.  W.  624,  626)  

Xoulsrille  &■  N.  R,  Co.  v.  Commonwealth 
(57  8.  W.  508)  

Louisville  &  N.  R.  Co.  v.  Ft.  Wayne  Elec- 
tric Co.  (55  S.  W.  918)  . 

Louisville  &  N.  R.  Co.  t.  Penrod's  Adm*r 
(56  8.  W.  1)  

Louisville  &  N.  R.  Co.  v.  Shumaker'a 
A^m'x  (56  8.  W.  155)  

Louisville  &  N.  R.  Co.  v.  Scott's  Adm'r  (56 
S.  W.  674)  

Martin  v.  Torpin  (57  S.  W.  459)  

Mav  V.  Ball  (56  S.  W.  7)  

Ma.vaville  &  B.  8.  R.  Co.  v.  Ball  (56  S.  W. 

188)   

Memphis  &  C.  Packet  Co.  v.  Buckner  (57 

S.  W.  482)  

Middlesboro  v.  Coal  &  Iron  Bank  (57  8. 

W.  4»7)   

Middlesboro  v.  New  South  Brewing  &  Ice 

Co.  (56  S.  W.  427)  


6 

420 
436 
691 
743 

47 

717 

628 

113 

172 

263 

392 

709 
180 

241 


Page 

MorgTRutown  Deposit  Bank  t.  Johnson  (56 

.  S.  W.  825)   507 

Morton  t.  Corington  Stone  &  Sand  Co. 

(65  S.  W.  697766  8.  W^  723)   457 

Mosley  t.  8tone  (56  S.  W.  965)   492 

Mt.  SterUng  v.  Holly  (57  S.  W.  491)   621 

Mailer  v.  Muller  (56  S.  W.  802)   511 

Mutual  Beu.  Life  Ins.  Go.  t.  Martin  (55 

S.  W.  694)   11 


Nave  T.  Price  (55  8.  W.  882)   105 

NeS  V.  Covington  Stone  &  Sand  Co.  (55 

S.  W.  697:  56  S.  W.  728)   457 

Nelson  v.  State  Board  of  Health  (67  8.  W. 

501)    769 

NeveLs  v.  Kentucky  Lumber  Co.  (56  S.  W. 

969)    550 

Newcomb  v.  Newcomb  (57  8.  W.  2).  5S2 

Newport  v.  Commonwealth  (55  S.  W.  914)  151 
Newport  v.  Masonic  Temple  Aaa'n  (56  8. 

W.  405)   833 

O'Kane  v.  Vionedge  (56  S.  W.  711)   34 

Packet  Co.,  Memphis  &  C,  t.  Bnckner 
(57  S.  W.  482)   701 

Pittsburg.  C,  C.  &  St.  L.  R.  Co.  t.  Bartela 
(56  S.  W.  152)   216 

Price  V.  Taylor  (57  8.  W.  255)   558 

Providence  Banking  Co.  v.  Webster  Coun- 
ty (57  S.  W.  14)   627 

Richardson  v.  Young  (55  8.  W.  713)   42 

Richie  V.  Cralle  (56  S.  W.  963)   483 

Robinsou  v.  Bank  of  Pikeville  (56  S.  W. 

660)    389 

Sandy  River  Cannel-Coal  Co.  v.  Candell 

(56  8.  W.  18)   197 

Schnabel  v.  Schnabel's  Ei'x  <50  S.  W.  983)  536 

Smith  V.  Allen  (56  8.  W.  530)   368 

Smith  V.  Commonwealth  (55  S.  W.  718)..  53 

Stone  V.  Craft  (55  S.  W.  701)   20 

Strsuas  ▼.  Louisville  (55  S.  W.  1075)   l.Vi 

Sun  Life  Ins.  Co.  v.  Taylor  (56  S.  W.  668)  408 
Supreme    Council    Cauiolic    Knights  of 
America  T.  Winter's  Adm*r  (55  S.  W. 

908)    141 

8uter  T.  Stone  (56  S.  W.  971)  518 

Taylor  v.  Beckham  (56  S.  W.  177)   278 

Tecumseh  Mills  T.  LonlsriUe  &  N.  R.  Co. 

(57  S.  W.  9)   572 

Thomas  v.  Maysville  Gas  Co.  (56  S.  W. 

153)    224 

Tranter  v.  Hibbard  (56  S.  W.  169)  26.1 

Tyler  T.  Hamilton  (55  8.  W.  820)   120 

United  States  BIdg.  &  Loan  Ass'd'b  As- 
signee v.  United  States  Building  &  Loan 
Ass'n  (56  S.  W.  422)   330 


Wallace  v,  Covington  Stone  &  Sand  Co. 

(55  S.  W.  697:  W  S.  W.  72.^)   457 

701  Wathen  v.  Bnick  (56  8.  W.  712)   43(; 

Welford  v.  Gerard  (56  S.  W.  416)   322 

680  ,  Williams      NaU  (65  S.  W.  706)   21 

WollE  V.  Lunann  <66  8.  W.  408)   343 

351 


Digitized  by  Google 


TABLES  OF  SOUTHWESTEBN  CASES  IN  STATE  BBPOBTS.  1213 


VOL.  109,  KBNTTJOKY  REPORTS. 


Ky. 

B.W. 

K7. 

B.W. 

Kt. 

8.W. 

Kr. 

8.W. 

Ky. 

fl.W. 

Ky. 

s.w. 

Ky. 

fm  war 

B.W. 

Hep. 

~  ' 

Rep. 

Rep. 

Hep. 

Rep. 
~  " 

Rep. 

Rep. 

' 

Rep- 

Rep. 

~  " 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

PS. 

Vol 

P«- 

■ 

Vol 

Pg- 

Pg. 

Vol 

PR. 

rg. 

Vol 

P«- 

Pg. 

Vol. 

Pg. 

P»- 

vol. 

Pg 

Pg. 

VoL 

Pg. 

1 

68 

871 

123 

68 

692 

229 

68 

696 

336 

B9 

10 

484 

69 

609 

673 

60 

182 

686 

60 

631 

8 

58 

369 

123 

68 

693 

236 

68 

609 

SS9 

68 

981 

472 

69 

746 

679 

60 

18S 

694 

60 

637 

9 

68 

427 

133 

68 

708 

240 

68 

610 

342 

69 

6 

476 

69 

S12 

683 

60 

294 

704 

60 

639 

la 

DO 

lt» 

DO 

m\ 

£m 

D9 

ivo 

wl 

I 

RO 
Otf 

oZv 

OW 

An 

■ivU 

Til 

cn 
Wl 

nA{\ 
MU 

IS 

68 

445 

147 

68 

620 

253 

58 

691 

369 

59 

2 

488 

69 

747 

6» 

60 

888 

721 

60 

704 

£1 

68 

420 

161 

68 

620 

261 

68 

694 

363 

59 

IB 

493 

69 

745 

618 

60 

410 

727 

60 

699 

29 

58 

437 

164 

68 

621 

266 

58 

810 

369 

69 

25 

498 

69 

761 

616 

60 

380 

737 

60 

707 

31 

68 

446 

163 

68 

591 

265 

59 

328 

372 

69 

30 

E04 

68 

768 

624 

60 

383 

746 

60 

718 

41 

GS 

439 

168 

68 

600 

270 

5S 

820 

381 

69 

16 

609 

69 

740 

636 

60 

877 

763 

60 

915 

47 

68 

441 

180 

68 

604 

276 

68 

779 

388 

59 

323 

618 

69 

864 

641 

60 

408 

767 

60 

715 

51 

68 

473 

187 

68 

498 

286 

68 

781 

396 

69 

325 

621 

69 

866 

643 

60 

497 

766 

60 

720 

69 

58 

478 

194 

68 

684 

292 

68 

783 

402 

69 

328 

526 

69 

860 

647 

60 

404 

770 

60 

727 

64 

68 

636 

197 

68 

589 

296 

63 

784 

408 

59 

332 

535 

69 

85.5 

653 

60 

489 

781 

60 

709 

76 

68 

60S 

203 

68 

700 

311 

68 

792 

421 

59 

487 

539 

59 

849 

661 

60 

492 

786 

60 

705 

106 

68 

628 

209 

68 

580 

321 

68 

773 

428 

69 

490 

546 

69 

lOBl 

679 

60 

624 

794 

60 

712 

lis 

68 

m 

214 

68 

581 

328 

ES 

777 

441 

69 

493 

649 

60 

6 

682 

m 

m 

800 

60 

.  862 

68 

E31 

222 

68 

687 

883 

68 

na 

466 

69 

488 

668 

« 

190 

VOL.  109,  KENTUCKY  REPORTS. 


Page 

American  Aim'n  t.  Innis  (60  S.  W.  S88}. .  59S 
Anltman  &  Taylor  Co.  V.  Mead  (00  S.  W. 
294)  *   683 

Bach  T.  WhittakepffM)  8.  W.  410)  612 

Bailey's  Adm'ra  v.  Bard»  (60  S.  W.  377)  636 
Bank  of  Commerce  v.  Haldeman  (58  S. 

W.  587)    222 

Bardstowu  &  L,  Turnpike  Co.  t.  Nelson 

County  (60  S.  W.  81i2).  800 

Barrett  v.  Falmottth  (58  S.  W.  520J  151 

Berry  t.  Louisville  &  N.  B.  Co.  im  S.  W. 

<m)    727 

Bishop  T.  Commonwealth  (60  S.  W.  190). .  558 
Bine  Grass  Ins.  Co.  t.  Cobb  (68  S.  W.  - 

981)    830 

Board  of  Education  of  City  of  Newport  t. 

Nelson  (58  S.  W.  700)   203 

Bonte  T.  Postel  (58  S.  W.  636)   04 

Boyle  T.  Stivers  (68  S.  W.  691)   253 

Brand's  Ex'r  t.  Brand  (60  S.  W.  704)...  721 
BraRwell's  Adm'r  v.  Braswell  (58  S.  W. 

426)    16 

Burke  t.  UcChesney  (Sweeney  t.  Conlter, 

58  S.  W.  784)   295 

Caldwell  T.  Deposit  Bank  of  Eminence  (58 

S.  W.  589)    197 

Ciampbell  v.  Fidelity  &  Casualty  Co.  of 

New  York  (60  S.  W.  492)   661 

Oarr  v.  Winlock  (59  S.  W.  747)   488 

Cincinnati   Leaf   Tobacco  Warehouse 

Oombs  (58  S.  W.  420)   21 

City  of  Heuderaon  v.  Wingtead  (58  S.  W. 

777)    328 

Pity  of  Irfbnnon  v.  Creel  (59  S.  W.  16). ..  363 
CitT  of  T<exineton  t.  Fishback's  Trustee 

(60  S.  W.  727)   770 

<3itv  of  Somerset  v.  Somerset  Banking  Co. 

(60  S.  W.  5)   549 

Clark  V.  Stanhope  (59  S.  W.  8.56)   521 

Commonwealth  v.  Chase-Davidson  Co.  (58 

S.  W.  609)   236 

Comrponwenlth  V.  Hillside  Coal  Co.  (58 

S.  W.  441)    47 

Commonwealth  v.  Hnrd  (.58  S.  W.  .'?fi9)..  8 
Commonwealth  v,  Louisville  &  N.  R.  Co. 

(58  S.  W.  478)   59 

Commonwealth  v.  Newcomb  (58  S,  W.  4-in)  18 
Commonwealth  v.  Riidert  (Wi  S.  W.  489)  653 

Crane  v.  Brooke  (60  R.  W.  404)   647 

Curtis  v.  Helton  (59  S.  W.  745)   493 

Davis  V.  Hambrick  (58  S.  W.  779)   276 

Day  V.  Hager  (Sweeney  v.  Coultw,  58  S. 

W.  784)    295 

Deponit  Bank  of  Owensboro  v.  Smith  (58 

S.  W.  792)   311 


Fagfl 

Oils  T.  Bank  of  PikeviHeffiO  S.  W.  715). .  757 

Dixon  T.  Cooper  (68  S.  W.  437)   28 

Dumesnil  v.  LouisvUIe  Artificial  Stone  Go. 
(58  S.  W.  »71)   1 

Pain  V.  Commonwealth  (.59  S.  W.  1091)..  545 

Farnsworth  v.  Doom  (60  S.  W.  712)   794 

Fidelity  Trust  &  Safety  Vault  Co.  v.  Ryau 

(.58  S.  W.  610)   240 

Forsytbe  v.  Lansing's  Ez'ra  (59  S.  W.  854)  618 

Godshaw  v.  J.  N.  Struck  &  Bro.  0^  S. 

W.  781)  -..  286 

Gray  Tie  &  Lumber  Co.  T.  Farmers'  Bank 

(60  S.  W.  537)   684 

Groves  t.  Louisville  Ry,  C!o.  (58  S.  W.  508)  76 

Harrington  t,  Gibson  (60  S.  W.  915)  752 

Henderson  v.  Winstead  (68  S.  W.  777)...  328 

Hiffgins  V.  Miller  (58  S.  W.  680)   209 

Home  Ben.  Soc.  of  New  York  v.  Muehl 

(59  S.  W.  520)   479 

Howard  v.  Forrester  (59  S.  W.  10)  336 

Jarboe  v.  Shiveley  (59  S.  W.  328)   402 

Johnson  v.  PofF  (59  S.  W.  325)   396 

Keaton  v.  Sublett  (58  S.  W.  528)   106 

Keith  V.  Covington  (60  S.  W.  709)   781 

Keith  V.  Johnson  (59  S.  W.  487).   421 

Kentucky  Board  of  Pharmacy  v.  Lordier 

(68  S.  W.  531)   118 

Kentucky  Heating  Co.  v.  IioiiEsville  Gm 

Co.  (59  S.  W.  480)   428 

Knipper  t.  CoTington  (68  a  W.  498)   187 

Lebanon  v.  Creel  (58  S.  W.  16)  363 

Lewis  v.  Deposit  Bank  of  Eminence  (■~>8  S. 

W.  589)    197 

Lexington  T.  Fishback's  Trustee  (60  S.  W. 

727)    770 

T-ouiaville.  N.  A.  &  O.  Ry.  Co.  v.  Helm  & 

Bmce  (50  S.  W.  323)   388 

Loniaville  School  Board  v.  McChesnev  (58 

S.  W.  427)   ,   9 

Louisville  &  N.  R.  Co.  r.  Bodine  (59  S. 

•  W.  740)   609 

Louifrrille  &  N.  R.  R.  Co.  v.  Brinton  (58 

S.  W.  604)   180 

Louisville  &  N.  R.  Co.  v.  Kice  (60  S.  W. 

705)    786 

JfcCracken  v.  MeCraeken  (60  S.  TV.  720).  .  76H 

Mcllvain  v.  Scheiblcy  (.'9  S.  W.  498)   455 

Mahan  v.  Steele  (58  S.  W.  446)   81 

Manhattan  Life  Ins.  Co.  v.  Myers  (59  S. 
W.  30)   872 


Digitized  by 


Google 


12U 


7S  80UTHWESTBB27  RBPOBTBB. 


109  KT.— GosUnued.  Face 

Manhattan  Life  Ins.  Co.  t.  Patterson  (60 

S.  W.  383)    624 

May      WlUiams  (60  S.  W.  525)   682 

MerdUDtB  Ids.  Co.  t.  Weiaa  (69  8.  W.  S09)  464 
Miller   T.   Kleniiagsbun;  &  Vox  Springs 

Turnpike  Co.  (5»  S.  W.  512)  475 

MiUer-B  Ex'r  v.  Maloae  (58  S.  W.  708)...  133 

Moofly  V.  Trimble  (58  S.  W,  504)   139 

Moran  t.  Hammer  (08  S.  W.  988)   333 

Morehead's  Adm'r  t.  Mayfield  (5S  S.  ^. 

473)   .7......   61 

Morrow  v.  Bailey  (59  S.  W.  2)  359 

MuUins  v.  McKeel  (59  S.  W.  849)   539 

Mnndo  T.  Anderson  (58  S.  W.  520)   147 

Muuford  T.  KeTil  (68  S.  W.  703)  246 

Newman  T.  Mantle  (58  S.  W.  783)   292 

Newport  News  &  M.  V.  Co.  v.  McDonald 

Brick  Co.*8  AMignee  (59  S.  W.  332). . .  408 
Nicholas  County       Hawkins  (60  S.  W. 

524)   7   679 

Nichols  r.  LonisviUe  Artificial  Stone  Co.  (58 

S.  W.  371)   1 

Nicholson  V.  Merritt  (59  S.  W.  25)   369 

Nickell  T.  Citizens'  Bank  of  Kuttawa  (60 

S.  W.  408)   641 

O'Neal  T.  O'Neal  (58  a  W.  529)   113 

O'Neal'B  Adm'r  v.  O'Neal  (58  S.  W.  629). .  113 
OrmsbT  t.  Louisville  Artificial  Stone  Co. 

(58       W.  371)   1 

Owensboro  &  N.  By.  Co.  t.  Courts  (5S 

8.  W.  521)   154 

Palatioe  Ins.  Co.  t.  Weiss  (59  S.  W.  509)  464 

Pickerell  v.  Thompson  (59  S.  W.  751)  498 

Powell  T.  Flanary  (59  S.  W.  5)   342 

Powers  T.  Hill  (Sweeney      Coulter,  58  S. 

W.  784)   295 

Provident  Sav.  Life  Assar.  Soc.  T.  Pur- 
year's  Adm'r  (59  S.  W.  15)  381 

Railway  Officials  &  Employes'  Acc.  Ass'n  T. 

Johnson  (58  S.  W.  694)   261 

Benafcer  t.  Smith  (60  S.  W.  407)   643 


BobertB  t.  Hackney  (58  S.  W.  810;  69  S. 

W.  328)    2fi.-| 

Bobinson  &  Co.  t.  O'Brien  (58  8.  W.  820)  270 

Scobee  r.  Bean  (59  S.  W.  860)   526 

Soobee  T.  Scott  (59  S.  W.  860)   52f; 

Smith  T.  Commonwealth  (&i  B.  W.  531) . .  6S^ 

Smith  T.  Doherty  (60  S.  W,  380)   616 

Smith  T.  Spraghu  (BQ  S.  W.  BBS)  535 

Somerset  v.  Somerset  Banking  Go.  (60  S. 

5j  ,  549 

Sparks  T. '  Co'lBon  '(60'  S.  'w.'  '&W)*  "  " '.  *  * '.  711 
Steadd  v.  Soothern  Ry.  Co.  (58  S.  W.  581)  214 
Stith  T.  Louisville  &  N.  B.  Co.  (58  S.  W. 

600)    168 

Sweeney  t.  CoultCT  ^  S.  W.  784)   295 

Tarvin  v.  Walker's  Creek  Goal  &  Ooke  Co. 

(60  S.  W.  185)   579 

Teager  v.  Flemingaburg  (60  S.  W.  718). . .  74«> 

Terry  t.  Johnson  (60  S.  W.  300)   5fiH 

Throckmorton     Nail  (Sweeney  t.  Coulter, 

58  S.  W.  784)    2ft-> 

Todd  T.  Gentry  (60  S.  W.  639)  "(« 

Toner's  Adm'r  v.  South  Oovington  A  €9.  St. 

Ry.  Co.  (58  S.  W.  439)   41 

Travelers'  Ins.  Co.  t.  Claris  (t^  S.  W.  7)..  350 

United  States  Building  &  Loan  Aas'a's  As- 
signee r.  Bowland  (60  8.  W.  707)  ^7 

Weodon  t."  Granite  State  ProTident  Ass'n 

(59  S.  W.  758)   504 

West  V.  Chamberlain  (58  8.  W.  584)   194 

Whitlow's  Adm'r  v.  Whitlow's  Adm'r  (60 

S.  W.  182)   57.-^ 

Wilson  T.  Brown  (58  S.  W.  5.95)  221 

Wilson  V.  Hays'  Ex'r  (58  S.  W.  773)  ZZl 

Winter  t.  Howell's  Assignee  (68  S.  W.  591)  1^ 
Wren  t.  Ficklen  (59  S.  W.  74«)  472 

Young  T.  BdUlward  (58  8.  W.  682,  593}...  123 
Young  T.  Yomig  (68  S.  W.  682,  S98)  12S 

Zadier  t.  Siddibr  Tmat  ft  Safety- Vault 
Go.  (6»  S.  W.  4&)  TT  441 


Digitized  by  Google 


TABLES  OF  SOUTHWBSTSRN  CASES  IN  STATE  REPORTS. 


1215 


VOXi.  170,  ICISSOXTRI  REPORTS. 


Md. 

8.  W. 

Mo. 

S.  W. 

Mo. 

8.  W. 

Ho. 

8.  W. 

Mo. 

8.  W. 

Uo. 

8.  W. 

Uo. 

8.  W. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pT 

Vol  Pc. 

p«r 

Vol 

Pg- 

Pg. 

Voi 

PR 

Pg. 

Vol 

Pg. 

pT 

Vol.  Pg. 

pT 

Vol 

Pg. 

PgT 

Vol 

PV- 

I 

TO 

139 

81 

70 

710 

£04 

70 

473 

275 

70 

SS9 

354 

70 

886 

423 

70 

696 

SSO 

71 

1133 

7 

70 

121 

m 

70 

493 

207 

70 

1117 

284 

70 

702 

372 

70 

870 

429 

70 

876 

5S1 

71 

337 

13 

70 

143 

JBl 

70 

477 

210 

70 

483 

302 

70 

697 

377 

70 

876 

433 

68 

1041 

597 

71 

131 

16 

70 

1G2 

153 

70 

480 

215 

70 

473 

310 

70 

691 

383 

70 

872 

439 

71 

206 

508 

71 

170 

25 

70 

118 

lei 

TO 

473 

223 

70 

687 

318 

70 

708 

394 

70 

1118 

452 

71 

136 

608 

71 

221 

29 

70 

130 

163 

70 

484 

227 

71 

135 

327 

70 

700 

395 

70 

686 

473 

71 

208 

633 

71 

175 

31 

70 

IBI 

176 

67 

974 

235 

70 

694 

334 

71 

63 

m 

70 

881 

407 

71 

63 

643 

71 

127 

U 

70 

241 

176 

70 

HIT 

210 

70 

721 

335 

70 

878 

406 

70 

174 

528 

71 

1U3 

668 

71 

148 

E9 

70 

487 

184 

70 

478 

260 

70 

699 

346 

70 

1118 

409 

70 

898 

529 

71 

1183 

«74 

n 

187 

<7 

70 

4S9 

IH 

70 

470 

269 

TO 

687 

348 

70 

8a 

VOIi.  170,  MESSOUBI  REPORTS. 


P*S> 

Anheuser-BoBch  Brewing  Ass'n,  State  ex 
Tel.,  v.  Eby  (71  S.  W.  52)   497 

Baird  t.  Given  (70  S.  W.  697)   802 

Bnmer  Oranitoid  Co.  v.  Klein  (70  S.  W, 

687)    226 

BiinMide  v.  Wand  (71  S.  W.  337)   B31 

Callaban  v.  St  I<ouia  Merchants'  Bridge 

Terminal  H.  Co.  (71  8.  W.  208)   473 

City  of  St  Louis  t.  Abeln  (70  a  W.  708). .  318 
Columbia  Brewing  Aaa'n,  State  ex  rel.,  t. 
Eby  (71  S,  W71l33)   680 

Dalton,  State  ex  rel.,  t.  Baker  (70  S.  W. 

872)    383 

Danhner  t.  Buffington  (70  S.  W.  699)  260 

Dlckmann.  State  ex  rel.,  r.  Clark  (70  S.  W. 

489)    67 

Dysart  v.  Crow  (70  S.  W.  689)   276 

Early  v.  Helmaring  (71  S.  W.  131)  597 

Eccles  V.  Missouri  Pac.  R.  Co.  (68  S.  W. 
1041)    432 

Fleming  v.  Kemp  (70  S.  W.  694)   235 

F.  M.  Bruner  Oranitoid  Co.  t.  Klein  (70 
S.  W.  687)   226 

Hoagland  v.  Forest  Park  Highlands  Amnse- 
ment  Co.  (70  S.  W.  878)  .885 

Johnson  r.  Johnson  (70  8.  W.  241)   84 

Kinney  r.  Murray  (71  S.  W.  197)  "674 

Lemmons  v.  Reynolds  (71  S.  W.  135)   227 

Lemp  Brewing  Ass'n,  State  ex  rel.,  v.  Eby 

(71  S.  W.  1133)   528 

Lester  Heal  Estate  Co.  v.  St.  I.,ouis  (70 

S.  W.  151)   31 

Livingston  v.  Wabash  R.  Co.  (71  S.  W.  136)  452 

McGhee  V.  Bell  (70  S.  W.  493)   121 

McLnin.  State  ex  rel.,  t.  Jenlcins  (70  S. 

W.   152)   16 

McLeod   Lumber  Co.,  State   ex  rel.,  v. 

Baker  (70  S,  W.  470)   194 

Mound  City  Land  &  Stock  Co.  r.  Miller 

(70  S.  W.  721)   240 

Prior  T.  Buehler  &  Coonej  Const  Co. 
(71  S.  W.  205)   439 

Gamming,  State  to  Um  of,  t.  O'Neil  Lum- 
ber Co.  (70  S.  W.  121)   7 

Ready  T.  Smith  (70  8.  W.  484)   163 

St.  Joseph,  St.  L.  &  S.  F.  R.  Co.  v.  Smith 

(70  S.  W.  700)   327 

St.  Lonia  r.  Abeln  (70  S.  W.  708)   318 

St.  Louis  Brewing  Ass'n,  State  ex  tel.,  v. 
Gby  (71  S.  W.  1133)   629 


Page 

Spuriock  v.  Burnett  (70  S.  W.  870)   372 

State  T.  Abel  (70  S.  W.  487)   69 

State  T.  Armstrong  (70  S.  W.  874)   406 

State  V.  Ashcraft  (70  S.  W.  898)   409 

State  T.  Bacon  (70  8.  W.  473)   161 

SUte  T.  Bartlett  (71  8.  W.  148)   658 

State  T.  Bengach  (70  S.  W.  710)   81 

State  V.  Clark  (70  S.  W.  1117)   207 

State  V.  Cook  (70  S.  W.  483)   210 

State  V.  Crabtree  (71  S.  W.  127)   642 

State  V.  Dent  (70  S.  W.  881)   398 

State  V.  Diller  (70  S.  W.  139).   1 

State  V.  Dunn  (70  S.  W.  118)   25 

State  V.  Finu  (70  S.  W.  130)   29 

State  V.  Garrett  (70  S;  W.  686)   395 

State  T.  Gatlin  (70  S.  W.  8S5)  354 

State  v.  Gregory  (71  S.  W.  170)   598 

State  V.  Gullic  (71  S.  W.  62)   334 

State  T.  Gurley  (70  S.  W.  875)   429 

State  T.  Hamilton  (70  S.  W.  876)   377 

State  V.  Hubbard  (70  S.  W.  883)   846 

State  v.  Kelly  (70  S.  W.  477)   151 

State  T.  Littrell  (70  S.  W.  143)   13 

State  T.  McMuUln  (71  8.  W.  221)   608 

State  T.  Milligau  (70  S.  W.  473)   215 

State  v.  Mitchell  (71  S.  W.  175)   633 

State  V.  Pohl  (70  S.  W.  6»5)  422 

State  T.  Quinn  (67  S.  W.  974;  70  S.  W. 

1117)    176 

State  T.  SoroggB  (70  S.  W.  480)   153 

State  V.  Weber  (70  S.  W.  1118)  345 

State  T.  Wilkenson  (70  S.  W.  478)   184 

State  T.  Williams  (70  8.  W.  476)   204 

State  ex   rel.   Anheuser-Busch  Brewing 

Ass'n  V.  Eby  (71  S.  W.  52)   407 

State  ex  rel.  Columbia  Brewing  Ass'n  T. 

Eby  (71  S.  W.  1133)   630 

State  ex  rel.  Dalton  v.  Baker  (70  8.  W. 

872)    383 

State  ex  rel.  Dickmann  v.  Clark  (70  S.  W. 

489)    67 

State  ex  rel.  McLain  v.  Jenkins  (70  S.  W. 

152)   J.   16 

State  ex  rel.  McLeod  Lumber  Go.  t.  Baker 

(70  S.  W.  470)   194 

State  ex  rel.  St.  Louis  Brewing  Ass'n  v. 

Eby  (71  S.  W.  1133)   529 

State  ex  rel.  Wm.  J.  Lemp  Brewing  Ass'n 

V.  Eby  (71  S.  W.  1133)   528 

t^tnte  ex  rel.  Wright  &  Dalton  Hardware 

Co.  V.  Baker  (70  S.  W.  1118)  394 

State,  to  Use  of  Ramming,  v.  0*Neil  Lum- 
ber Co.  (70  S.  W.  121)   7 

Tiusley  T.  Kemery  (70  8.  W.  691)  310 

Utter  T.  Sidman  (70  8.  W.  702)   284 

Vanata  v.  Johnson  (70  8.  W.  687)   260 

W.  J.  Lemp  Brewing  Co.,  State  ex  rel.,  v. 

_Eby  (71  S.  W.  1133)   528 

a..  State  ex 
I..  30 

Digitized  by  Google 


Wright  &  Dalton  Hardware  Co.,  State  ex 
rel.,  T.  Baker  (70  8.  W.  1118)  304 


i218 


76  SOCFTHWBSTBRN  BBPOBTEB. 


VOIi.  171,  MISSOtnU  REPORTS. 


Mo. 

S.  W. 

Mo. 

a.  w. 

Mo. 

8.  W. 

Mo. 

S.  W. 

Mo. 

a.  W. 

Ho. 

8.  W. 

Ho. 

8.  W. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

««P. 

Rep. 

Rep. 

Rep. 

pT 

Vol 

Pg. 

PgT 

Vol 

Pg. 

Pg- 

Vol 

Pg. 

pT 

Vol 

Pg. 

pT 

Vol 

Pg. 

pT 

Vol 

Pg. 

pT 

VoL 

Pk- 

1 

n 

229 

168 

71 

178 

272 

71 

182 

386 

71 

674 

456 

71 

1008 

668 

71 

mt 

S23 

71 

1D17 

88 

66 

350 

187 

71 

834 

282 

70 

818 

390 

Tl 

6T7 

464 

71 

1132 

660 

71 

1133 

m 

71 

1010 

84 

70 

891 

198 

70 

816 

292 

71 

182 

401 

71 

680 

46G 

71 

1006 

662 

71 

1000 

634 

71 

Ml 

1J« 

71 

167 

207 

71 

126 

307 

71 

191 

407 

71 

68& 

477 

71 

1031 

571 

71 

1002 

647 

71 

1022 

120 

71 

166 

215 

n 

172 

331 

71 

123 

421 

71 

682 

489 

71 

104S 

578 

71 

1034 

666 

71 

606 

m 

71 

146 

226 

71 

122 

338 

71 

368 

436 

«75 

523 

71 

IDOS 

592 

72 

1133 

676 

71 

409 

us 

71 

1132 

231 

71 

187 

348 

71 

829 

441 

71 

U32 

530 

71 

103? 

693 

71 

1016 

682 

n 

627 

143 

71 

160 

244 

71 

142 

362 

71 

828 

442 

71 

678 

644 

74 

612 

600 

71 

1041 

8U 

n 

166 

71 

163 

268 

•a 

163 

376 

71 

688 

44E 

72 

41 

G52 

72 

89 

612 

71 

1019 

VOL.  171,  MISSOURI  REPORTS. 


Page 

Balz  T.  Nelflon  (72  8.  W.  627)   682 

BaiimboS  v.  St.  Louis  &  K.  B.  Go.  (71  8. 

W.  156)   120 

BoEEsi  r.  Pacific  Steam  LaoDdiT  CSo.  (70  S. 

W.  818)  282 

Chew  V.  Kellar  (71  S.  W.  172)  215 

City  of  St.  Louia  v.  Oow  (71  S.  W.  182). .  272 

CSorbin  v.  Adair  Co.  (71  S.  W.  674)   385 

Crawford  v.  Chicago,  H.  I.  &  P.  R.  Co.  (66 
S.  W.  350)   68 

Dobbins  r.  Hamphreyg  (70  8.  W.  816)...  198 

EricksoD  t.  Kausas  City,  O.  ft  S.  B.  Oo. 
(71  S.  W.  1022)   647 

First  Nat.  Bank  oC  Mexico  v.  Bagadale 
(71  S.  W.  178)   168 

Gnbbert  t.  Chicago,  B.  1.  &  P.  R.  Co.  (70 

S.  W.  881)   84 

(larrett  v.  Garrett  (71  8.  W.- 153)  155 

Graham  v.  Stafford  (72  S.  W.  507)   692 

Hardin  t.  Cartilage  (71  S.  W.  673)   442 

Heman  v.  Gilliam  (71  8.  W.  163)   258 

Houf  T.  Brown  (71  8.  W.  125)   207 

Jonkina  r.  Covenant  Mot.  Life  Ins.  Go.  (71 

S.  W.  688)   875 

Klingelhoefer  v.  Smith  (71  S.  W.  1008)...  455 
Knollenberg  v.  Nixon  (72  S.  W.  41)  446 

Leayy  t.  Cook  (71  S.  W.  182)   292 

McRlvain  T.  McEWaIn  (71  S.  W.  142)  244 

McGannou  v.  Millers*  Nat.  Ins.  Oo.  of  Illi- 
nois (71  S.  W.  160)   143 

Maupin  v.  Chicago,  B.  I.  &  P.  B.  Co.  (71 
R.  W.  3M)   187 

Mulpooney  v.  Obear  (71  8.  W.  1019)....  613 

New  Englnnd  Nat.  Bank  of  Kansas  dty. 
Mo,,  V.  Northwestern  Nat.  Bank  (71  8. 

W.  191)    807 


Orchard  v.  Collier  (71  S.  W.  677)  , 

Owoiisby  V.  Chewning  (71  S.  W.  122)..., 


390 
226 


Patton  T.  Smith  (71  S.  W.  187)   231 

Peniston  t.  Garondclet  Foundry  Co.  (71  S, 
W.  1132)    142 


Pa**" 

Penipton  v,  Foster  (71  8.  W.  1132)  142 

Peniston  v.  Fmend  (71  S.  W.  1132)  142 

Peniston  t.  Haase  (71  S.  W.  1132)  142 

Peniston  v.  Hildebrand  (71  S.  W.  1132)..  142 

Peniston  t.  Meyer  (71  S.  W.  1132)   142 

Peniston  t.  Schlade  (71  S.  W.  146)   132 

Penistou  T.  Upshaw  (71  8.  W.  1132)  142 

Propes  V.  Propes  (71  S.  W.  685)   407 

Bice  T.  Smith  (71  S.  W.  123).   331 

Richardson  t.  Meskfer  (72  S.  W.  606)  -606 

St,  Louis  T.  Crow  (71  S.  W.  132)   272 

St.  Louis,  K.  C.  &  C.  B.  Co.,  State  ex 

rel.,  T.  Cook  (71  S.  W.  829)   348 

Snyder  v.  Elliott  (71  S.  W.  826) . . . . ."   862 

State  T.  Allen  (71  S.  W.  3000)   562 

State  T.  Anslinger  (71  S.  W.  1041)   600 

State  V.  Blitz  (71  S.  W.  1027)   530 

State  V.  Brown  (71  S.  W.  1031)   477 

State  T.  Qartrell  (71  S.  W.  1045)   488 

State  V.  Great  Westeiu  Coffee  &  Tea  Co. 

(71  S.  W.  1011)   eS4 

State  V.  Heinamau  (71  S.  W.  101(»   629 

State  v.  Hite  (71  S.  W.  1132)   464 

State  V.  Hunter  (71  S.  W.  675)   435 

Stnte  V,  Hunter  J71  S.  W.  1132)   441 

State  V.  Irwin  (71  S.  W.  1015)   CBS 

State  V.  Jones  (71  S.  W.  680)   401 

State  V.  Leonard  (71  S.  W.  1017)   622 

State  V.  McCulIough  (71  S.  W.  1002)   571 

State  T.  Marsh  (71  S.  W.  1003)   523 

State  V.  MeysenbuTK  (71  S.  W.  229)   1 

State  y.  Reynolds  (72  S.  W.  39)   662 

State  T.  Shipley  (74  S.  W.  612)   544 

State  V.  Spaeth  (72  S.  W.  1133)   592 

State  V.  Taylor  (71  S.  W.  1005)   465 

State  T.  Viuso  (71  S.  W.  1034)   676 

Stat6  T.  Walker  (71  S.  W.  1133)   560 

State     Woodward  (71  8.  W.  1015)   593 

State  ez  rel.  St  Louis,  K.  0.  ft  C.  R.  Co. 

V.  Cook  (71  S.  W.  829)   848 

Talbot  V.  Holland  (71  S.  W.  682)   421 

Talbot  V.  Roe  (71  S.  W.  682)   421 

Union  Trust  Co.  y.  Soderer  (72  S.  W.  499)  675 

Van  Bach  v,  Miasouri  Pac.  B.  Co.  (71  S. 
W,  358)    838 

Wdtmer  t.  Bitdiop  (71  S.  W.  167).,.,.,.  110 


VOL.  172,  MISSOURI  REPORTS. 


Mo. 

s.  w. 

Mo. 

S.  W. 

Mo, 

f 

3.  W. 

Mo. 

8.  W. 

Ho. 

8.  W. 

Uo. 

8.  W. 

Ho. 

8.  W. 

Itep. 

llpp. 

Rep. 

R*?p. 

Hep, 

Rep. 

Rep. 

Rep. 

Rep. 

Hep. 

Rep. 

Rap. 

FT 

Vol. 

Vol. 

PR. 

Pg. 

Vol. 

pgT 

Vol 

Pg- 

Pg. 

Vol 

Pg. 

PsT 

Vol 

Pg 

pT 

Vol.  Pk. 

1 

72 

<:c.r, 

S5 

72 

177 

72 

5r.9 

271 

72 

641 

374 

78 

640 

491 

78 

669 

699 

n  C8C 

10 

72 

fieri 

92 

72 

lai 

72 

72 

B39 

m 

72 

S26 

521 

72 

676 

610 

73  1062 

2i 

72 

:m 

106 

72 

r,i", 

208 

72 

521 

•m 

72 

522 

42fl 

72 

696 

523 

71 

944 

61S 

71  134 

28 

72 

m 

72 

r,37 

213 

72 

318 

72 

G54 

m 

72 

698 

6S8 

72 

887 

OO 

n  9i« 

40 

72 

129 

72 

m 

220 

72 

62:. 

-.'.ST, 

72 

618 

436 

72 

S46 

7S 

913 

AH 

n  iM 

49 

72 

m 

135 

72 

228 

72 

63  ( 

341 

72 

646 

446 

72 

692 

SCI 

7S 

IM 

878 

71  frhl 

:>5 

72 

ir>6 

72 

510 

237 

72 

7oO 

339 

73 

6T8 

481 

•a 

904 

588 

71 

U7 

Ml 

tt  UU 

67 

7U 

C57 

167 

72 

633 

259 

72 

676 

Digitized  by 


Google 


TABLBS  OF  SOUTHWESTSBN  OASBS  IN  STATB  BBPOBTS.  ISIt 


VOL.  172,  HIBSOTrBZ  hbpobts. 


Pase 

Bane  v.  Irwin  (72  S,  W.  522)   306 

Bank  of  Tipton  t.  Adair  (72  S.  W.  510).  . .  156 
Barron  v.  Missouri  Lead  &  Zinc  Oo.  (72 

8.  W.  634)   228 

Bartler  v.  Barttoy  (72  S.  W.  S21)  208 

Black  V.  MlsBOori-  Pac.  R.  Co.  (72  S.  W. 

559)    177 

Bolton  V.  Missouri  Pac.  R.  Co.  (72  S.  W. 

630)    92 

Chambers  v.  Chester  (72  S.  W.  904)   461 

Cbicaffo,  R.  I.  &  P.  R.  Co.,  State  ex  rel., 
v.lGnith  (72  S.  W.  692)   446 

Ohonteau  Land  &  Lumber  Co.  t.  Chris- 
man  (72  S.  W.  1062)   610 

Christ  V.  Kuehne  (72  S.  W.  537)   118 

Citizens'  Nat.  Bank  of  Elansas  City  v.  Don- 
nell  (72  8.  W.  925)   884 

City  of  Stanberry,  State  ex  xel.,  Smith 
(73  S.  W.  134)  618 

CrowBOn  T.  Orowaon  (72  S.  W.  1065)   691 

Elting  T.  Hickman  (72  S.  W.  700)   237 

Gladney  v.  Sydnor  (72  S.  W.  554)   818 

Goodin  v.  Goodin  (72  S.  W.  502)   40 

Goodman  v.  Herman  (72  8.  W.  546)   844 

Hamilton,  State  ez  rel..  t.  Brown  (72  S. 

W.  640)    374 

Haviland  v.  Kansas  City,  P.  &  G.  R.  Co. 

(72  8.  W.  515)   106 

Holmes  v.  Brandenbaugh  (72  8.  W.  S60). . .  63 
Hopper,  State  ex  rel.,  v.  Cottengin  (72  S. 

W.  498)   129 

Jordan  v.  Davis  (72  S.  W.  686)   689 

Klockenbrink  t.  St.  Louis  &  Meramec  River 
B.  Oo.  (72  S.  W.  900). . .  j . . . ;  678 

Lane  v.  Dowd  (72  8-  W.  632)   167 

Linn  County,  State  ex  rel.,  v.  Adams  (72 
8.  W.  655)   1 

McElroy  v.  Kansas  City  &  I.  Air  Line  (72 
8.  W.  918)   546 


Pag» 

Missouri  &  8.  W.  Land  Go.  v.  Quinn  (73  8. 

W.  184)    563: 

Parker  v.  Burton  (72  S.  W.  863)   8& 

Phillips  V.  Presson  (72  S.  W.  501)   24 

Rigdon  v.  Ferguson  (72  8.  W.  604)   49 

Roberta  v.  Best  (72  S.  W.  657)   67 

Sawyer  &  Austin  Lumber  Oo.  v.  Clark  (73 

S.  W.  137)   588 

Shields  v.  Hobart  (72  8.  W.  669)   491 

Shields  v.  Hobart  (72  8.  W.  676).  ^  521 

South  Highland  Land  &  Improvement  Co. 

V.  Kansas  City  (72  8.  W.  944)   623 

Stanberiy,  State  ex  rel..  t.  Smith  (78  8. 

W.  134  81» 

State  V.  Eyennann  (^  8.  W.  689)   294 

State  V.  Gleason  (72  8.  W.  676)   259' 

State  V.  Gray  (72  S.  W.  698)   430 

State  T.-Hendricks  (73  8.  W.  194)   654 

State  V.  John  (72  S.  W.  525)   220 

State  V.  May  (72  S.  W.  9181.  630 

State  V.  Parker  (72  S.  W.  650)   191 

State  V.  Schaeffer  (72  S.  W.  518)  335 

State  V.  Scott  (72  S.  W.  897)   530 

State  V.  Terry  (72  8.  W.  513)  213 

State  V.  Wilson  (72  S.  W.  696)   42a 

State  ex  rel.  Chicago,  R.  I.  ft  P.  R.  Co. 

V.  Smith  (72  S.  W.  692)   44ff 

State  ex  rel.  City  of  Stanberry  v.  Smith 

(73  S,  W.  134)   eift 

State  ex  rel.  Hamilton  v.  Brown  (72  S.  W. 

640)    874 

State  ex  rel.  Hopper  v.  Cottengin  (72  8. 

W.  498)   129 

State  ex  rel.  Linn  County  v.  Adams  (72  8. 

W.  656)   1 

Stevens  t.  Stevens  (72  S.  W,  642)   28 

Tipton.  Xiank  of.  v.  Adair  (72  S.  W.  610)  169 

Tufts  V.  Latshaw  (72  8.  W.  679)   359 

Tuiner  v.  Overall  (72  S.  W.  644)   271 

Wabash  R.  Co.  v.  Ordplheide  (72  8.  W.  684)  436 
Wertheimer-S  warts   Shoe   Co.    v.  United 

States  Casualty  Co.  (72  S.  W.  685)   185 

Wilson  V.  Fisher  (72  8/  W.  665)   10 


YOJj.  96,  MISSOUBI  APPEAL  SEFOBTS. 


Mo.  A. 

S.  W. 

Mo.  A. 

3.  W. 

Mo.  A. 

3.  W. 

Mo.  A. 

B.  W. 

Mo.  A. 

3.  W. 

Mo.  A. 

S.  W. 

Mo.  A. 

B,  W. 

Rep. 

R«p. 

Bep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pT 

Vol.  Pr 

PbT 

Vol. 

Pg- 

Pa. 

Vol. 

Pa. 

Vol 

Ps. 

PgT 

Vol. 

Pg. 

Pg. 

Vol 

Pg. 

Vol 

Pg. 

1 

89 

662 

169 

69 

668 

Z72 

70 

159 

361 

70 

881 

461 

70 

734 

643 

70 

398 

625 

70 

914 

22 

S9 

692 

173 

70 

164 

233 

70 

260 

372 

70 

519 

467 

70 

518 

650 

70 

393 

631 

75 

1119 

34 

69 

eai 

1S4 

70 

162 

288 

70 

157 

335 

70 

372 

472 

70 

523 

553 

70 

386 

632 

70 

926 

40 

69 

669 

193 

68 

965 

^'95 

70 

156 

395 

70 

263 

479 

70 

376 

568 

70 

608 

635 

70 

916 

48 

75 

1120 

204 

70 

172 

299 

70 

253 

406 

70 

265 

486 

70 

393 

563 

70 

903 

643 

70 

927 

51 

75 

1121 

208 

70 

172 

307 

70 

378 

412 

70 

257 

490 

70 

396 

576 

70 

909 

651 

70 

924 

57 

69 

671 

212 

70 

169 

3L5 

70 

259 

416 

70 

375 

496 

70 

390 

5S0 

70 

912 

667 

71 

63 

59 

69 

743 

218 

70 

168 

320 

70 

388 

420 

70 

273 

S04 

70 

395 

587 

70 

727 

663 

71 

106 

67 

69 

737 

223 

69 

1063 

327 

70 

256 

427 

70 

258 

510 

70 

509 

592 

70 

911 

671 

70 

922 

S3 

69 

741 

231 

69 

1069 

335 

70 

268 

431 

70 

512 

518 

70 

506 

595 

70 

910 

681 

70 

935 

93 

69 

671 

236 

69 

lOiiitI 

340 

70 

378 

437 

70 

515 

524 

70 

604 

698 

70 

910 

6S6 

70 

916 

113 

69 

746 

249 

70 

249 

343 

70 

267 

442 

70 

526 

527 

70 

400 

602 

70 

731 

689 

70 

933 

125 

70 

173 

263 

69 

im 

347 

70 

264 

448 

70 

614 

629 

70 

384 

6U 

70 

728 

693 

70 

1089 

147 

69 

1065 

25S 

69 

1055 

348 

70 

HI 

466 

70 

618 

666 

70 

602 

620 

70 

736 

m 

70 

9S1 

184 

70 

B27 

268 

70 

IM 

VOL.  96,  MISSOTTBI 

Page 

Anna  T.  MisBonri  Pac.  R.  Co.  (70  8.  W. 

898)    543 

Arthur  Fritsvh  Foundry  &  Machine  Co.  v. 

Goodwin  Mfg.  Co.  (75  S.  W..1110)  G31 

Babbitt  v.  Kelley  (70  8.  W.  384)   529 


APPEAL  REPORTS. 

Page 

Bank  of  Ravenna  v.  Dobbins  (70  8.  W. 

1089)    693 

Bollman  Bros.  Co.  v.  Poake  (09  S.  W.  1058)  2r>3 

Boon  V.  Turner  (70  S.  W.  91U)   635 

Brown  v.  Missouri  Pac.  R.  Co.  (70  S.  W. 

527)    164, 

Digitized  by  Google 


1218 


75  80UTHWESTEBN  REPORTEB. 


96  MO.  APP .-Continued.  Pm« 
Brownfield  v.  Thompson  (70  S.  Vv.  378)...  340 

Bryant  v.  Dyer  (70  S.  W.  51fi)  45-5 

Biider  v.  Columbia  Distilling  Co.  (70  S.  W. 

508)    558 

Burke'B  Estflte,  In  re  (70  S.  W.  151!)  205 

Burnes'  Estiitf  t.  Fidelity  &  Dojtosit  Co. 

(70  S.  \V.  518)   467 

BnrtoD  V.  American  Guarantee  Fund  Mut. 

Fire  Ins.  Co.  (70  S.  W.  172)   20* 

Butts  V.  Fox  (70  S.  W.  515)  437 

Champ  Spiing  Co.  T.  B.  Roth  Tool  Co.  (70 

S.  W.  5U0)   518 

City  of  Glasjrow  v.  Bazan  (70  S.  W.  257)  . .  412 

Clapper  v.  Mendell  ltj9  S.  W.  OCOt   40 

Cohn  T.  National  Ins.  Co.  (70  S.  W.  25U). .  315 
Coleman  v.  Cole  (GO  S.  W.  G92)   22 

Davis  V.  Cohn  (70  S.  W.  727)  587 

Ebcrly  v.  Chicago,  B.  &  Q.  R.  Co.  (70  S. 

W.  381)    3(J1 

Edmousitun  t.  Jones  (ti9  S.  W.  741)   83 

Farmci*8'  &  Merchants'  Bank  of  Jamesport 
V.  Robinson  (70  S.  W.  372)   386 

Fox  V.  Jacob  Dold  Packing  Co.  (70  S.  W. 
164)    173 

Fritsch  Foundry  &  Machine  Co.  t.  Good- 
win Mfg.  Co.  (75  S.  W.  1119)  631 

Fry's  Estate.  In  re  (70  S.  W.  172)   208 

Gardner  v.  St.  Joseph  (71  S.  W.  63)  657 

Gibson  V.  Powi-ll  (70  S.  W.  OTo)   681 

Gorman  t.  St.  Louis  Transit  Co.  (70  S.  W. 

731)    602 

Grafeman  Dairy  Co.     Sl  I^uis  Dairy  Co. 

(70S.  W.  3110)  ".  495 

Green  t.  Husscy  (70  S.  W.  156)  295 

Gross  y.  Gross  (70  S.  W.  393)   486 

Harrison  t.  Murray  Iron  Works  Co.  (70  S. 

W.  261)'   348 

Hartman  v.  Frost-Tripg  Lumber  Co.  (70  S. 

W.  157)   288 

Henian  v.  Gerjudi  (t'l>  R-  W.  1069)   231 

Hoffman  v.  I>jiidou  (70S.  W.  t(!2)   184 

Holland  v.  CunlifF  (CO  S.  W.  737)   67 

Uollidnv-Klotz   Land  &   Lumber   Co.  t. 

Markham  (75  S.  W.  1121)   51 

Holliday-Klotz  Land  &  Lumber  Co.  T.  T. 

J.  Moss  Tie  C-o.  (69  K.  W.  (J7t>  ." . ,  57 

Howe  V.  Mittelberg  (70  S.  W.  396)   490 

Johnson  t.  Cook  (70  S.  W.  526)   442 

Johnson  v.  St.  Josoph  (71  S.  W.   663 

Keiin*^th  Inv.  Co.  v,  Nnlional  Baok  ol  Re- 

publio  (70  S.  W.  17;Si   125 

Koenier  v.  Wilkinson  (70  S.  W.  500)   510 

Laidley  v.  Cram  (70  S.  W.  912)   580 

Lemon  v.  Wheeler  (70  S.  W.  924)   6.^>1 

Locke  V.  Gri^rwold  (70  S.  W.  4(K))   527 

Logan  V.  Wabash  R.  Co.  (70  S.  W.  731). . .  461 

McDonald  v.  May  (119  S.  W.  1059)   236 

MacDonald  v.  Tittiiiaiin  (70  S.  W.  502).  ..  536 
Mc-Kee  v.  Chicago,  B.  &  Q.  R.  Co.  (70  S. 

AV.  922)    671 

McKce  V.  Verdin  (70  S.  W.  154)   268 

Marshall  V.  Meyers  (70  S.  W.  927)   643 

Martin  t.  Williams  (70  S.  W.  249)   249 

Monges  v.  Milton  Piano  Co.  (70  8.  W.  250)  2S3 


Pas« 

Menges  v.  Milton  Piano  Oo.  (70  S.  W.  72S)  eil 
Meyers  t.  R.  C.  Greer  &  Sons  Realty  Co. 

(fO  S.  W.  914)   625 

Meyers  V.  School  Dist  (75  S.  W.  1120)..,  48 

Miller  v.  Gordou  (70  S.  W.  269)   395 

.Miller  v.  Hale  (70  S.  W.  258)   427 

.MuDchow  V.  Mimchow  (70  S.  W.  381))   633 

Murphy  T.  St.  Louis  Transit  Co.  (70  S.  W. 

15U)   272 

Parsons  T.  Hammond  Packing  Co.  (70  S. 

W.  519)   372 

Paul  E.  Wolff  Shirt  Co.  v.  Frankential  (70 

S.  W.  378)   30T 

Peck  &  Co.  T.  Kansas  City  Metal  Roofing  • 

'        Corrugating  Co.  (70  S.  W.  169)  212 

Pennsylvania  Iron  Works  Co.  v.  East  St. 

Louis  Ice  &  Cold  Storage  Co.  (70  S.  W. 

903)   563 

Pietrl  V.  Sepiienot  (G9  S.  W.  1055)  TSS 

Pittsburg  Piute  Gtass  Co.  t.  Peper  (70  S. 

W.  910)    505 

1 

Raney  v.  Lachance  (70  a  W.  376)   4T9 

I  Rixke  V.  Western  Union  Tel.  Co.  (70  S.  W. 

I    265)  '  40« 

I  Roberts,  Johnson     Rand  Shoe  Co.  v.  Shep- 

i    herd  (70  8.  W.  931)   698 

I  Rosenberger  v.  Wabash  R.  Co.  (70  S.  W. 

i    395)    504 

I  Rostilly  T.  Steigere  (70S.  W.  909)   576 

Schnmacfaer  t.  Mehlberg  (70  S.  W.  910). 596 

Scott  T.  Black  (70  S.  W.  523)   472 

Shultou  V.  Thompson  (70  S.  W.  250)   327 

Sherman  t.  Lnckhardt  (70  S.  W.  388)   320 

Slover  T.  Rocir(70  S.  W.  268)   3S5 

Small  v.  Bartlett  (70  S.  W.  393)   NSO 

Smith  T.  Caldwell  (70  S.  W.  926)   632 

State  v.  Maurer  (70  S.  W.  264)   a47 

I  State  V.  itorgan  (70  S.  W.  267)   943 

'  State  V.  Nolle  (70  S.  W.  504)   524 

State  V.  Ulrich  (70  S.  W.  933)   6S0 

State  V.  White  (69  S.  W.  084)   34 

State  ex  rel.  v.  Holman  (68  S.  W.  965)   lOT 

State  ex  reL  v.  Meier  (69  S.  W.  6ti8)   160 

State  ex  rel.  t.  Moore  (70  S.  W.  512)   431 

State  ex  rel.  v.  Penter  (70  S.  W.  375)   416 

State  ex  rel.  T.  Scott  (70  S.  W.  736). .  ;  . .  .  620 

State  ex.  rel.  v.  Winkleman  (69  S.  W.  1063)  223 

;  Steele  T.  Johnson  (60  S.  W.  1065)   147 

Stoetzle  V.  Sweringen  (70  S.  W.  911)   592 

StoiT  &  Clark  Piano  Go.  r.  Gibbons  (70  S. 

W.  168)    218 

Sublette  v.  St  I^nis.  L'  M.  &  S.  B7.  Go. 

(69  S.  W.  745)   113 

,  Supreme  Council  of  Royal  Arcanum  t.  Ka- 

cer  (69  S.  W.  671)   f»3 

Swink  V.  Anthony  (70  S.  W.  272)   420 

Tateman  t.  Chicago,  R.  I.  ft  P.  R.  Co.  (70 
S.  W.  514)   448 

I 

Wencker  v.  Thompson's  Adm'r  (60  S.  W. 

743)     09 

William  E.  Peck  &  Co.  v.  Kansas  City 
I     Metal  Roofing  &  Corrugating  Co.  (70  S. 

W.  109)   21'.: 

Wilson  V.  Burton  (70  S.  W.  916)   6S»J 

Winter  v.  Supreme  Lodge  K.  of  P.  (69  S. 

W.  662)    1 

Wolff  Shirt  Co.  v.  Prankenthal  (70  S.  W. 

'    378)    307 

Wollman  v.  Loewen  (70  S.  W.  253)   289 


Digitized  by  Google 


TABLES  OF  SOUTUWBSTEBN  CASBS  IN  STATB  BBPORTS. 


1219 


VOIi.  96,  TEXAS  BEFORXa 


Ran 

8.  W. 
Rep. 

Tex* 
Rep* 

5.  W. 
Rep.' 

Tex* 
Rep* 

8.  W. 
Rep. 

S.  W. 
Rep. 

Tex* 
Rep* 

3.  W. 
Rep 

Tex. 
Rep* 

3.  W. 
Rep 

Tex. 
Rep. 

a.  n  . 

Rq>. 

Pc 

ToL 

pg. 

*  B* 

Vol 

Pk 

Pa 

Vol. 

Ps- 

• 

Vol. 

fe. 

Pk 

Vol. 

Pk 

r^. 

Ps. 

*  B* 

Vol 

Pa 

Pk 

Vol 

1 

61 

U02 

at 
Vo 

AK 
oO 

1  It 

179 

66 

66 

WUI 

66 

830 

wn 

■1 

AM 
vJd 

AM 

OB 

5? 

proa 
ObO 

09 

Via 

z 

63 

806 

to 

If  d 

Xl\ 

68 

44 

97B 

AID 

68 

1095 

of 

40* 

AK9 

M 

W 

IM 

KIM 

AD 
Do 

wn 

0 

64 

928 

sis 

AK 
W 

10t 
ioL 

m 

86 

MS 

87 

83 

Df 

jjn 

wl 

00 

169 

na 
o9o 

AA 
OB 

asi 

22 

61 

927 

95 

65 

177 

185 

66 

209 

296 

87 

80 

391 

67 

884 

486 

68 

265 

598 

68 

977 

22 

66 

48 

103 

6S 

180 

IfiS 

66 

206 

309 

67 

77 

404 

67 

483 

490 

68 

262 

603 

69 

58 

34 

64 

863 

106 

66 

623 

200 

86 

294 

313 

67 

85 

409 

«7 

768 

496 

88 

614 

69 

133 

39 

64 

930 

113 

66 

626 

910 

66 

293 

87 

90 

413 

n 

766 

601 

68 

606 

627 

69 

65 

39 

65 

481 

116 

68 

1077 

216 

86 

290 

sr 

88 

420 

67 

767 

507 

63 

114 

639 

69 

186 

48 

61 

923 

116 

66 

1078 

223 

«« 

449 

333 

n 

87 

424 

67 

763 

689 

68 

601 

688 

69 

63 

46 

64 

929 

121 

66 

480 

234 

« 

447 

335 

87 

496 

429 

67 

79 

546 

68 

60S 

645 

69 

131 

48 

64 

998 

m 

65 

876 

234 

66 

882 

336 

67 

512 

429 

67 

881 

553 

68 

600 

648 

«9 

66 

61 

6S 

37 

131 

ffi 

878 

Ml 

66 

644 

33S 

67 

316 

486 

67 

882 

666 

68 

607 

654 

69 

69 

67 

6S 

174 

140 

66 

1090 

E4« 

66 

664 

346 

SIS 

437 

67 

883 

569 

68 

774 

661 

69 

68 

73 

65 

SE 

151 

66 

46 

66 

766 

361 

3i4 

439 

67 

888 

566 

68 

791 

664 

69 

129 

76 

6E 

34 

167 

66 

1089 

258 

66 

764 

352 

401 

448 

87 

1016 

578 

68 

771 

671 

69 

62 

79 

65 

176 

160 

68 

61 

262 

66 

833 

868 

67 

406 

446 

87 

1016 

583 

68 

778 

688 

» 

63 

tt 

«e 

48a 

VOL.  96,  TEXAS  BEFOBTS. 


Peso 

Ablowich  V.  Greenville  Nat.  Bank  (67  a. 

W.  79.  881)   429 

Mtna.  Ins.  Co.  v.  Eastman  (64  S.  W.  863)  34 

Alexander  v*  Lovitt  (69  S.  W.  68)   661 

Anderson  v.  Anderson  (67  S.  W.  404) ....  367 
Anderson  v.  Walker  (68  8.  W.  981)   596 

Baldwin  v.  Johnson  (65  S.  W.  171)   85 

Blnrk  V.  Black  (69  S.  W.  651  627 

Boyd  V.  flhent  (64  S.  W.  9291   46 

Buie  V.  Chicago,  R.  I.  &  P.  R.  Co.  (65  3* 
\V.  27)  ...!..   51 

Canieron's  Heirs  v.  State  (68  8.  W.  B081. .  546 
Central  City  Trust  Co.  v.  Waco  Bldg. 

AsR'n  (64  S.  W.  998)   d8 

Oily  of  Austin  v.  MeCall  (68  S.  W.  791)..  565 
('itv  of  Dallas  v.  Dallas  Consol.  Electric 

St.  Ry.  (66  S.  W.  833)   268 

City  of  Dallas  v.  Kruegel  (64  S.  W.  922)..  43 
City  of  San  Antonio  v.  Piatini  (61  S*  W. 

1102)    1 

Oqlguitt-TiKner  Mln.  Co.  t.  Bogan  (68  S. 

W.  154)  :   452 

Crosby  T.  Bannovsky  (68  S.  W.  4*0  449 

Dallas  County  t.  Club  Land  &  Cattle  Co. 
(66  S.  W.  294)   200 

Denison  &  S.  R.  Co.  v.  Railroad  Commis- 
sion of  Texas  (69  S.  W.  62)   671 

De  Witt  County  v.  Wischkemper  (67  S.  W. 
882)    435 

Douglass  T.  Blount  (67  S*  W.  484)   368 

Ellis  County  v.  Thompson  (64  S.  W.  927; 
60  S,  W.  48)   22 

Fischer  v.  Simon  (60  S.  W.  447.  882)   234 

Ft*  Worth  &  D.  C.  B.  Co,  v.  Beauchamp 

(68  8.  W.  502)   496 

Ft.  Worth  &  D.  C.  R.  Co.  v.  Masterson 

(66  8.  W.  833)   262 

Ft  Worth  &  R.  G.  B.  Co.  v.  Bowen  (67  S. 

W.  408)   864 

Galveston.  H.  &  S.  A  R.  Co.  r.  Brown  (63 

S.  W.  305)   2 

Gnrner  v.  Black  (65  S.  W.  876)   125 

Grace  v.  Walker  (64  S.  W.  930  :  65  S.  W. 

482)    39 

Graves  v.  Kinney  (66  8.  W.  203)   210 

Greer  v.  Featherston  (69  8.  W.  69)   654 

Gulf,  O.  &  S.  F.  R.  Co.  V.  Cunnigan  (67 

8.  W.  888)   439 

Gulf.  C.  &  S.  F.  R.  Co.  V.  Cushney  (67  8. 

W.  77)  309 

Gulf.  O*  &  S.  F.  R.  Co.  V*  riill  (69  S.  W. 

136)   :   029 


Page 

Gulf^.  &  S.  F*  R.  Oa  V.  Hangham  (67 
S.  V.  766)  *  *.......  413 

Harding  v.  Commissioners  Court  of  Mc- 
Lennan County  (66  S.  W.  44)  ;..  174 

Hardman  v.  Crawford  (66  S-  W*  206)  193 

Harn  v.  Amerioaa  Mut  BIdg.  St  Sav.  Ass'n 

(65  8.  W.  170)   79 

Harris  v.  Schlinke  (65  S.  W.  172)   88 

llazelwood  v.  Rogan  (67  S.  AV.  80)   295 

Hilje  V.  Hettich  (67  S.  W.  90)   323 

Hoyston  &  T.  C.  R.  Co.  v.  State  (62  S. 

W.  114)   507 

Hunter  t*  Eastbam  (69  8.  W.  66)  ,  648 

International  &  G.  N.  R.  Oo.  v.  Coolidge 
(65  S.  W.  181)   92 

International  &  G.  N.  R.  Co.  Harris 
(67  8.  W.  315)   348 

Kahle  v.  Stone  (65  8.  W.  623)   106 

Kellett  V.  Trice  (66  S.  W.  51)   160 

Ketner  v.  Rogan  (68  8.  W.  774)   669 

Kidd  V.  Rainey  (68  S.  W.  507)   666 

Laas  v.  Seidel  (67  8.  W.  1015)   442 

Lakeview  Land  Co.  v.  San  Antonio  Trac- 
tion Co.  (66  S.  W.  700)   252 

Lasater  v.  Waits  (68  8.  W.  fWO)   553 

Lewis  V.  Ross  (67  8,  W.  405)   358 

Lewright  v.  Love  (65  S.  W.  1089)   157 

Lipscomb  V.  Houston  &  T.  C.  R.  Oo*  (64  8. 

W.  923)   * .  6 

I^gan  v.  Curry  (69  S.  W.  129)   604 

'  Lord  v.  New  York  Life  Ins.  Co.  (66  S.  W. 

200)    216 

Luedde  v.  Hooper  (66  8.  W.  55)   172 

McCnrdy  v*  Cktnner  (66  8.  W.  664)   246 

Meyers  t.  Wood  (66  S.  W.  174)   67 

Miller  v.  Tod  (67  8.  W.  483)   404 

Milo  V.  Naske  (66  S.  W.  544)   241 

Missouri.  K.  ft  T.  R.  Go.  t.  Wood  (66  8. 

W.  449)    223 

Missouri,  K  &  T.  R.  Co.  of  Texas  v.  Carter 

(68  8.  W*  159")   461 

Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Dil- 

worth  (67  S.  W.  881   327 

Missouri,  K.  &  T.  R.  Co.  of  Texas  v*  Hal- 

tora  (65  S*  W.  62.'))   112 

Missouri.  K.  &  T.  K.  Co.  of  Texas  v.  John- 
son (67  S.  W.  768)   409 

Missouri,  K.  &  T.  R.  Co.  of  Texas  v. 

~  "   ^*.  76 

  161 


Kolbe  (65  8.  W.  34).. 
Moore  v.  Bell  (66  S.  W.  45). 

Naquin  v.  Texas  SaTings  ft  Real  Estate 
Investment  Ass'n  (67  S.  W.  85)  813 


Digitized  by 


Google 


1220 


76  SOUTHWESTERN  REPOBTEB. 


95  TE^.-Conttnved. 
National  Bank  of  Cleburne  v.  Gnlf,  0.  ft 

S.  F.  R.  Co.  (66  S.  W.  203)..,   176 

NaUonal  Oil  &  Fipe  Lioe  Co.  r.  Teel  (68 

S.  W.  979)   586 

New  Tork  life        Co.  v.  English  (67  S. 

W.  884)   391 

Norwood  T.  Snell  (68  S.  W.  773)   582 

Parker  v.  Campbell  {65  S.  W.  482)   82 

Parrteh  v.  Hawes  (66  S.  W.  209)   185 

Peacock  T.  Limbarser  (66  S.  W.  764)  258 

Pendley  t.  Berry  (65  S.  W.  32)   72 

Fhillips  T.  Western  Union  Tel.  Co.  (69  S. 

W.  63)   638 

Proffitt  V.  Missouri,  K.  ft  T.  B.  Co.  of 

Texas  (68  S.  W.  979)   593 

Railroad  CommiBsloD  of  Texas  T.  Weld  (66 

S.  W.  1095)   278 

Ramsey  v.  Tod  (69  S.  W.  133)  614 

Rilling  T.  Schultze  (67  S.  W.  401)   352 

Rotan  Orooenr  Co.  t.  Martin  (67  8.  W. 

888)    437 

San  Antonio  &  A.  P.  B.  Co.  T.  Gray  (67 

S.  W.  763)   424 

Screwmeu's  Benevolent  Ass'n  v.  Whitridge 

(68  S.  W-  501)   539 

Sheppard  v.  Avery  (68  S.  W,  505)   501 

Springfield  Fire  &  Marine  Ins.  Co.  v.  Wade 

(68  S.  W.  977)   698 


Pmgm 

State  V.  Shippers*  Compress  ft  Warehonse 
0>.  (69  S.  W.  58)   003 

Steward  v.  Coleman  Connty  (67  S.  W. 
1016)    445 

Taffinder  t.  Merrell  (65  S.  W.  177)   95 

Tenison  v.  Patton  (67  S.  W.  92)   284 

Thompson  v.  Cobb  (65  S.  W.  1090)   140 

Tippett  T.  Brooks  (67  S.  W.  495,  512)   8^ 

Travis  T.  HaU  (65  S.  W.  1077.  1078)   116 

Underwood  y.  Jones  (06  B.  W.  480)   121' 

Wallace  v.  First  Nat  Bank  of  Gallatin  (65 

S.  W.  180)   103 

Waples-Platter  Grocer  Co.  v.  Texas  ft  P. 

R.  Co.  (68  S.  W.  205)   486 

Watson  V.  First  Nat  Bank  of  Itaaca  (67 

S.  W.  314).....   351 

Webb  County  v.  Board  of  School  Trustees 

of  Laredo  (65  S.  W.  878)   131 

Western  Union  Tel.  Co.  v.  Cobb  (67  8.  W. 

87)    333 

Western  Union  Tel.  Co.  v.  Pearce  (68  S. 

W.  771)   678 

Western  Union  Tel.  Oo.  t.  Perry  (69  8.  W. 

131)   645 

Western  Union  Tel.  Co.  v.  Bwearlngen  (67 

S.  W.  767)   420 

Wlngaeld  T.  Hackney  (08  S.  W.  202)  480 

Yocham  t.  McCnrdy  (67  8.  W.  316)  836 


VOL.  26,  TEXAS  CIVIL  APPEALS  BEPOBTS. 


Tex. 

Tex. 

Tex. 

Tex. 

Tex. 

Tez. 

Tax. 

Cv.A.     fl.  W. 

Cv.A. 

S.  W. 

CV.A. 

8.  W. 

Ot-A. 

B.  W, 

Ct.A. 

8.  W. 

8.  W. 

CT.A. 

BL  W. 

Hep. 

Rep. 

Rep. 

P.ep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Hep. 

Rep, 

Rep. 

Rep. 

pT 

Vol. 

Pg. 

pT 

Vol 

Pg- 

Pg. 

Vol 

Pg. 

pT 

Vol. 

Pg. 

PgT 

Vol 

Pg. 

pT 

VoL  Pg. 

pT 

Vol 

P«. 

1 

S9 

574 

79 

U 

S30 

190 

60 

881 

280 

60 

1003 

363 

W 

1012 

460 

SI 

M9 

SIS 

a 

£59 

8 

5» 

844 

79 

76 

1093 

197 

60 

891 

283 

«1 

482 

366 

CI 

886 

454 

61 

079 

618 

61 

962 

It 

M 

602 

82 

60 

784 

201 

60 

811 

284 

61 

836 

m 

60 

971 

466 

n 

666 

6SS 

61 

959 

IS 

E8 

913 

88 

60 

975 

204 

60 

803 

293 

O. 

842 

371 

CI 

84S 

460 

61 

978 

S27 

n 

538 

17 

a 

826 

88 

60 

en 

207 

60 

896 

2B5 

00 

1006 

878 

60 

992 

463 

61 

981 

S82 

62 

1107 

17 

60 

vm 

91 

60 

979 

209 

60 

986 

200 

61 

536 

3TB 

61 

407 

467 

61 

975 

634 

a 

785 

n 

80 

682 

94 

60 

988 

212 

60 

981 

304 

CI 

861 

386 

61 

331 

468 

61 

111 

636 

« 

90 

24 

69 

617 

99 

927 

214 

60 

897 

309 

81 

686 

SS6 

61 

448 

472 

61 

967 

6tt 

64 

80 

26 

61 

IBS 

109 

40 

615 

216 

60 

796 

311 

61 

825 

889 

61 

604 

474 

62 

»40 

SOS 

C2 

UTS 

28 

60 

1017 

127 

60 

281 

218 

61 

512 

313 

61 

634 

390 

61 

428 

476 

61 

U2 

668 

64 

Ti 

31 

80 

1026 

129 

60 

262 

£22 

61 

822 

318 

61 

621 

398 

61 

601 

481 

CI 

184 

56T 

C8 

913 

sg 

60 

448 

134 

60 

278 

226 

61 

641 

331 

61 

983 

401 

63 

791 

488 

61 

406 

669 

68 

•46 

a 

60 

999 

136 

60 

856 

234 

61 

663 

323 

60 

778 

404 

61 

963 

491 

61 

S43 

C2 

1064 

48 

60 

982 

14S 

60 

814 

Z41 

64 

407 

32S 

60 

680 

409 

61 

6S0 

495 

61 

410 

677 

« 

m 

48 

60 

679 

149 

60 

434 

247 

61 

416 

831 

«0 

786 

61 

972 

tat 

61 

422 

681 

C2 

1033 

EZ 

60 

988 

158 

60 

264 

60 

683 

m 

60 

788 

418 

62 

6U 

497 

61 

63T 

6BI 

C3 

1031 

SO 

61 

349 

15S 

60 

G66 

257 

60 

903 

338 

60 

799 

422 

M 

102 

4» 

d 

627 

696 

64 

73 

S3 

60 

S16 

158 

60 

667 

258 

60 

1010 

340 

60 

781 

428 

62 

140 

600 

61 

327 

687 

C8 

1078 

68 

•0 

7K 

164 

60 

571 

262 

61 

505 

342 

80 

802 

432 

62 

78 

604 

61 

145 

600 

61 

S3S 

67 

61 

ESS 

16T 

60 

338 

268 

60 

087 

344 

60 

894 

at 

62 

9S 

B06 

a 

940 

COB 

61 

447 

71 

60 

782 

176 

60 

S73 

272 

61 

509 

347 

OO 

89R 

440 

» 

m 

608 

61 

929 

614 

CI 

433 

72 

60 

783 

178 

60 

686 

276 

«1 

442 

ass 

60 

969 

448 

62 

101 

BU 

a. 

949 

619 

a 

•1 

74 

61 

618 

179 

80 

830 

278 

62 

US 

256 

60 

mi 

446 

CI 

89 

618 

n 

VOL.  26«  TEXAS  CIVIL  APPEALS  REPORTS. 


Page 

Alamo  Fire  Ins.  Co.  t.  DaTis  (60  S.  W. 

S(>2)    842 

Allen  T.  Hall  (CO  S.  W.  58G)   178 

Anderson  v.  Neighbors  (61  S.  W.  145)....  504 

Anderson  v.  Wynne  (62  S.  W.  119)   440 

BaKffs  v.  Hnle  (61  S.  W.  525)   809 

Barnes  v.  Zcttlcmover  (62  S.  W.  Ill)   468 

Biirrovv  v.  Gridlev  (."lO  S.  W.  002.  913)   13 

Beacbiini  t.  Withors  (62  S.  W.  1084   575 

Bean  V.  Whilncv  (00  S.  W.  TSIJ)   72 

B.;nm'tt  V.  Stiiittou  (61  S.  W.  i)40)   510 

Boivermau  v.  I'ope  (til  S-  W.  H'dO;  75  S. 

W.  1093)   79 

Brin  v.  Anderson  (GO  S.  W.  7781   323 

Brincefield  v.  Allen  (60  S.  W.  1010)   258 


Pag* 

Bruce  t.  First  Nat  Bank  tjt  Weatherford 

(60  S.  W.  lOOG)   2S3 

Batterworth  v.  Henrietta  (61  S.  W.  975). .  467 

Cage  Y.  Tuclcer's  Heirs  (60  S.  W.  570). ...  4S 

Capps  v.  RuBseU  (60  S.  W.  003)   257 

Cass  County  T.  Wilbarger  CJonntr  (00  8. 

W.  S88)   52 

Cates  V.  Unknown  Heirs  of  Alston  (61  S. 

W.  979)   454 

Citizens'  R.  Co.  v.  Ford  (60  8.  W.  680). . .  328 

Clark  V.  McKnight  (61  S.  W.  348)   60 

Clarke  T.  Reeves  (>)unty_(61  S.  W.  981). ..  4tW 

Ciuttep  T.  Davis  (62  8.  W.  1107)  532 

Coroan  t.  IJncoln  t61  8.  W.  443)   27fi 

Coi-dray  T.  Neuhaus  (61  S.  W.  415)  247 


Digitized  by  Google 


TABLES  OF  SOUTHWESTERN  CASES  IN  STATE  REPOIiTS. 


122] 


•5  TEX.  GIT.  AOT.— CoDt'd.  Pw 

Dabba  t.  Bothe  (60  S.  W.  811)  201 

Davis  r.  Honaton  &  T.  O.  By.  Co.  0i9  B. 

W.  844).   8 

DaiiB  T.  Well«  (60  S.  W.  566)   155 

Dilley  T.  Freedman  (60  S.  W.  448)   80 

Donor  Printing  Ga  v.  Oainearille  Ootton 

Seed  Oil  MIU  ft  Oln  C!o.  (61  a  W.  650). .  456 

Kck  T.  Warner  (60  8.  W.  799)  , . . , ,  838 

Ellis  T.  Mabry  (60  S.  W.  571)  164 

Bmon  T.  Yates  (60  8.  W.  899)   41 

EgnitaMv        Amu.  Soc  t.  Bvans  (64  8. 

W.  74)   663 

Evans  v.  Daniel  (60  8.  W.  1012)  362 

Fire  Ass'n  of  Philadelphia  t.  Loeb  (59 

8.  W.  617)   24 

Fire  Ass'n  of  Philadelphia  v.  Maaterson 

(61  S.  W.  902)   618 

Fleming  T.  Ball  f60  8.  W.  885)...-.   209 

Forney  t.  Ward  (62  S.  W.  108)   44S 

Ft  Worth  &  D.  C.  R.  Oo.  v.  Burton  (60  S. 

W.  316)   63 

Ft  Worth  &  D.  C.  B.  Oo.  v.  Gilstrap  (61 

8.  W.  351)   804 

FrankUn  Ins.  Co.  t.  VUleneuve  (60  S.  W. 

1014)   356 

Frasler  r.  Waco  Bldg.  Ass'n  (01  8.  W.  132)  476 

Galveston,  H.  &  S.  A.  B.  Co.  T.  Eckles 

(60  S.  W.  830}   179 

Galvestoo,  H.  ft  S.  A.  R.  Co.  t.  Washing- 
ton (63  S.  W.  538)   600 

Gans  y.  Marx  (61  8.  W.  527)   49T 

Garwood  v.  Schlichenmaier  (60  S.  W.  573).  176 
Gatling  v.  San  Augustine  County  (61  8.  W. 

432)  7:   283 

(Serman-American  Ins.  Go.  t.  Bvauts  (61 

S.  W.  536)   300 

Gillean     Frost  (61  S.  W.  345)   371 

Glenn  v.  Seeley  (61  S.  W.  959l.   523 

Goldstein  v.  Sheiman,  S.  &  S.  R.  Oo.  (61 

S.  W.  336)   365 

Griflin  v.  McKinney  (62  8.  W.  78)   432 

Gri^b^^s^Legatees  t.  Willie*  Estate  (50  8.  ^ 

Gulf ,  O.  &'  S. '  F. '  R. '  Co. '  v.*  DGDnison  (60 

S.  W.  281)   327 

Gulf,  G.  ft  8.  F.  R.  Co.  T.  Gray  (63  8. 

W,  927)   99 

Gulf,  C.  ft  8.  F.  R.  C!o.  t.  Jordan  (60 

S.  \V.  784)   82 

Gulf,  G.  ft  8.  F.  B.  Co.  T.  Knox  (61  a  W. 

969)   450 

Gulf,  C.  &  a.  P.  B.  Co.  V.  Porter  (61  S. 

W.  343)   491 

Gulf,  C.  &  8.  F.  B.  Co.  v.  Powell  (60  S. 

W.  979)   91 

Gulf,  C.  &  8.  F.  B.  Oo.  V.  Southwestern 

Telegraph  &  Telephone  Co.  (61  S.  W. 

406)   488 

Hartford  Fire  Ins.  Co.  r.  Post  (62  S.  W. 

140)    428 

Henke  v.  Stacy  (61  S.  W.  509)   272 

Hillen  v.  Williams  (60  S.  W.  997)   208 

Holmes  t.  Thomason  (61  8.  W.  504)   389 

Hoover  V.  Kearbey  (60  a  W.  782)   71 

Hughes  T.  Waples-Platter  Grocer  Co.  (60 

S.  W.  981)   212 

Insurance  Oo.  of  North  America  v.  Bell 
{60S.  W.  262)   129 

International  ft  G.  N.  R.  Go.  v.  Jackson  (62 
S.  W.  91)   619 

Johnson  v.  Daniel  (63  S.  W.  1032)   587 

Jones  V.  Bonrbonnals  (60  S.  W.  886)   94 

Jones  V.  Meyer  Bros.  Drug  Co.  (61  8.  W. 

653)   234 

Judd  T.  State  (62  8.  W.  543)   418 

Eeppert  t.  Anltman,  Miller  ft  Co.  (61  S. 
W.  410)  495 

Lackey  T.  CampbeU  (62  a  W.  TS)  612 


Pam 

liSgnereDDe      Farrar  (61  8.  W.  953)   4(H 

Lane  v.  Jack  (61  8.  W.  422)   490 

Lawrence  v.  Texas  Cent.  B.  Co.  (61  a 

W.  342)    293 

League  V.  Sanger  (60  a  W.  898)   847 

League  v.  Scott  (61  8.  W.  621)  818 

Lee  V.  British  ft  American  Mortg.  Oo.  (61 

S.  W.  134)... J   481 

Lincoln  v.  Packard  (60  a  W.  8^.   22 

Locke  V.  InternatloDal  ft  G.  M.  B.  Co.  (00 

S.  W.  314)  145 

.Lovejoy  v.  Townsend  (61  8.  W.  331)  8S> 

Luther  v.  Western  Union  Tel.  Co.  (60  a 

W.  1026)   -81 

McCorkle  v,  McCorkle  (60  S.  W.  434)."...  149 
McCormick  v.  Missouri,  K.  ft  T.  B.  Co.  of 

Texas  (61  8.  W.  983)   321 

McMickle  v.  Hardin  61  S.  W.  322)   222 

Mansfield  v.  Hogsett  (60  S.  W.  785)   66 

Marlin  v.  KosmorosU  (60  S.  W.  788)  885 

Masterson  v.  Mansfield  (61  8.  W.  505) . . : .  262 
Mattison  v.  Sovereiga  Camp  Woodmen  of 

the  World  (60  a  W.  897).  .   214 

Miller-Stone  Mach.  Qo.  r.  JStalfoar  (61  8. 

W.  972)  413 

Missouri,  E.  ft  T.  R.  Oo.  v.  Bay  (63  8. 

W.  912)   667 

Missouri,  K.  ft  T.  R.  Co.  of  Texas  v.  Ball 

(61  a.  W.  327)   600 

MissouH.  K.  &  T.  B.  Ca  Of  Texas  v.  Dav- 
idson (60  8.  W.  278)   134 

Missouri,  K.  ft  T.  R.  Co.  of  Texas  v.  Mil- 
ler (61  8.  W.  978)   460 

Moodv  V.  Hahn  (62  S.  W.  940)   474 

Murpny  v.  American  Gent  Ins.  Co.  (54  S. 

W.  *)7)   241 

Murray  v.  Evans  (60  &  W.  786).  ..*   331 

Neely  v.  Grayson  County  Nat.  Bank  (61 

S.  W.  559)   513 

Nesbit  V.  Goodrich  (60  S.  W.  1017)   28 

New  York  Life  Ins.  Co.  T.  Orlopp  (61  a 

W.  336)  284 

Noble  V.  WUder  (61  S.  W.  325)   311 

Noel  V.  Olark  (60  8.  W.  856)   136 

O'Keefe  v.  McPherson  (61  S.  W.  534)   313 

Oriental  Iny.  Co.  v.  Barclay  (64  S.  W.  80).  643 
Onent  Ins.  Co.  t.  Pratfaer  m  8.  W.  89). .  446" 

Palestine  Cotton  Seed  Oil  Co.  v.  Cordcana 

Ootton  Oil  Co.  {61  S.  W.  433)   614 

Parker  v.  Wood  (61  S.  W.  940)   606 

Parlin  &  OreodorfE  Co.  v.  Coffey  (61  S.  W. 

512)    218 

Parlin  &  OrendorfF  Co.  v.  Miller  (60  S.  W. 

881)    190 

Peightal  v.  Cotton  States  Bldg.  Co.  {61  8. 

W.  428)  .,   880 

Hanken  v.  McCnllum  (60  a  W.  975)   83 

Robertson  t.  Kiiby  {61  8.  W.  967)   472 

Koe  V.  Thomason  {61  S.  W.  528)   67 

Koaa  V.  Blount  (60  S.  W.  894)   344 

Rowan  v.  Rainey  (63  S.  W.  1031)   683 

Butherford  v.  (Dox  (61  a  W.  627)   499 

St.  Louis  S.  W.  R.  C!o.  v.  Humphreys  (62 

S.  W.  791)   401 

St.  Louis  S.  W.  R.  Co.  of  Texas  v.  May- 
field  (60  S.  W.  896)   207 

St  Louis  a  W.  R.  Co.  of  Texas  v.  Mitch- 
ell (60  a  W.  891)   197 

St  Louis  S.  W.  R.  Co.  of  Texas  v.  Stone- 
cypher  (63  S.  W.  946)   669 

Salmons  v.  Thomas  (62  S.  W.  102)   422 

San  Antonio  &  G.  S.  R.  Co.  y.  San  Antonio 

&  G.  R.  Co.  (GO  S.  W.  338)   167 

Schneider  v.  Sellers  (61  S.  W.  541)   226 

Scott  T.  Marlin  (60  S.  W.  969)   353 

Screwmen's    Benev.    Ass'n    v.  O'Donohoe 

(60  S.  W.  683)   254 

Segal  V.  Armistead  (62  S.  W.  1073)   562 

Sherman,  8.  ft  a  R.  Co.  v.  Eaves  (61  B. 
W.  550)   409 

Digitized  by  Google 


1223 


TC  SOUTHWESTERN  BS3*0BTEB. 


26  TEX.  Onr.  APP.-Cont'd.  Pbsa 

SUcocb  T.  B&ker  (61  8.  W.  93Q)  508 

Standlee  v.  St.  Louis  S.  W.  B.  Go.  of  Tex- 
as (60  8.  W.  781)   340 

State  V.  Jordan  (59  S.  W.  826  ;  60  8.  W. 

lOOS)   ^   17 

Stevenson  v.  Roberts  (64  S.  W.  230)   577 

Supreme  Tent  of  Knights  of  Maccabees  of 
the  World  t.  Cox  (60  S.  W.  1)71)  360 

Taylor  y.  Goodrich  (40  8.  W.  515)  109 

Texas  Midland  R.  Co.  T.  Crowder  (64  8. 

W.  90)    536 

Texas  Midland  R.  Co.  t.  Frey  (61  S.  W. 

44a)   386 

Texas  Pac.  R.  Co.  v.  Martin  (CO  8.  W.  803)  204 
Texas  &  N.  O.  K.  Co.  y.  White  (62  S.  W. 

133)   278 

Texas  &  P.  R.  Co.  v.  Walker  (60  8.  W. 

796)    216 

Tharp  v.  Lee  (02  S.  W.  9;J)  439 

ThoDUs  T.  Havrpe  (62  S.  W.  785)   534 


Thomas  v.  Western  Union  TeL  Oo.  (61  8. 

W.  501)   398 

Walker  r.  Nix  (64  S.  W.  73)   596 

Waller  County  v.  McDadeieO  8.  W.  1003).  280 

Watson  V.  Boswell  (61  S.  W.  407)   379 

Watson  T.  Mirike  (61  S.  W.  538)   327 

WedigT.'SaD  Antonio  Brewing  Ass'n  (60 

S.  W.  Sm   158 

Werner  t.  Trautwein  (61  S.  W.  447)   00» 

Western  Union  Tel.  Co.  t.  Bryson  (61  S. 

W.  548)   74 

Western  Union  Tel.  Co.      Downs  (62  S. 

W.  1078)   597 

Western  Union  Tel.  Co.  t.  Norris  (GO  S. 

W.  982)   43 

White  V.  Hohnan  (GO  S.  W.  437)   132 

Wood  T.  C>ole  (60  S.  W.  992)   378 

Wyatt  T.  Lj;on8  (60  S.  W.  575^   88 

YarneU  t.  Burnett  (61  8.  W.  133)   26 


VOL.  26,  TEXAS  CIVIL  APPEALS  BEFOKTS. 


Tex. 

Tex. 

Tax. 

Tex. 

Tex. 

Tex. 

Tex. 

Cr.A. 

S.  W. 

Cv.A. 

S.  W. 

CV.A. 

8.  W. 

CT.A. 

B.  W. 

CT.A. 

s.  w. 

Cr.A. 

S.  W. 

CT.A. 

S.  W. 

Rep. 

Rep. 

Rep. 

Rep. 

R^. 

Rep. 

Rep. 

Sep. 

Rsp. 

Rep. 

Rep. 

Rep. 

Rap. 

PgT 

Vol. 

Ps. 

pbT 

Vol 

Ps- 

pT 

Vol 

Pg. 

p«r 

vol. 

Pg. 

pT 

Vol 

P«. 

pT 

Vol 

P«. 

^ 

Vol 

1 

SI 

419 

96 

«> 

900 

183 

61 

153 

2T0 

61 

903 

886 

68 

841 

460 

81 

797 

SS4 

«6 

J* 

82 

113 

101 

64 

387 

187 

61 

1096 

271 

63 

889 

870 

«S 

1039 

467 

64 

781 

658 

64 

lint 

8 

62 

99 

103 

68 

943 

180 

62 

79E 

277 

63 

1069 

378 

64 

OSS 

478 

64 

SIS 

661 

64 

803 

U 

12 

94 

106 

61 

736 

192 

63 

1072 

280 

68 

646 

383 

•t 

809 

478 

M 

826 

G6i 

64 

SIS 

16 

« 

US 

107 

61 

724 

194 

63 

10311 

281 

68 

802 

885 

68 

346 

4rr 

83 

832 

688 

«4 

099 

20 

62 

101 

100 

61 

723 

196 

68 

1075 

281 

63 

938 

an 

63 

1066 

484 

61 

B4S 

571 

•4 

1019 

2S 

62 

130 

111 

62 

425 

197 

62 

064 

2SS 

68 

961 

389 

<S 

IfSl 

488 

68 

648 

sn 

64 

831 

29 

62 

42S 

113 

68 

664 

208 

63 

340 

287 

68 

962 

896 

64 

687 

488 

63 

661 

578 

M 

1S37 

34 

6S 

169 

US 

62 

84 

2U 

68 

1091 

290 

62 

1108 

896 

63 

1060 

Ol 

68 

6S7 

588 

66 

CS7 

39 

62 

1101 

119 

63 

789 

213 

63 

161 

291 

6S 

134 

388 

68 

1019 

494 

68 

660 

600 

«S 

C74 

iZ 

62 

1079 

123 

«2 

76 

217 

63 

1072 

301 

63 

149 

400 

68 

1069 

496 

68 

894 

BSl 

€6 

tn 

iS 

62 

035 

63 

950 

223 

63 

1061 

306 

63 

166 

404 

63 

1030 

497 

68 

962 

696 

a 

1097 

ssz 

49 

62 

322 

1.13 

947 

228 

63 

1056 

308 

68 

173 

406 

64 

700 

fiOO 

68 

664 

601 

6& 

se 

62 

932 

139 

62 

930 

231 

63 

1089 

315 

6S 

644 

408 

61 

820 

601 

68 

944 

60S 

a 

3nz 

57 

61 

968 

142 

62 

977 

So 

62 

116 

318 

83 

552 

411 

61 

701 

EOS 

63 

1080 

606 

66 

4S« 

60 

<2 

924 

148 

62 

038 

isa 

63 

1048 

sr 

63 

S54 

417 

64 

89S 

611 

H 

897 

6D8 

68 

8ST 

£6 

ez 

981 

148 

63 

939 

242 

64 

58 

331 

61 

62 

433 

64 

314 

filB 

68 

1046 

610 

«4 

877 

48 

62 

960 

133 

62 

808 

248 

61 

1054 

338 

68 

950 

426 

64 

6H 

618 

63 

1023 

613 

82 

&4« 

71 

64 

044 

IH 

62 

824 

260 

63 

897 

341 

«S 

933 

429 

68 

916 

SO. 

68 

925 

618 

64 

T&i 

73 

62 

931 

161 

63 

158 

2S3 

63 

Etna 

345 

63 

666 

433 

64 

787 

537 

68 

650 

815 

64 

TS3 

75 

62 

959 

164 

62 

811 

256 

63 

89S 

»8 

63 

941 

439 

64 

802 

531 

61 

1025 

618 

64 

70 

62 

92S 

167 

62 

1075 

250 

63 

914 

^ 

68 

664 

442 

64 

m 

636 

61 

794 

619 
688 

64 

783 

TS 

63 

lOTfi 

169 

61 

727 

'l\i2 

63 

m 

361 

63 

657 

449 

64 

872 

637 

61 

64 

806 

83 

62 

177 

«2 

541 

263 

63 

1043 

361 

V3 

156 

437 

64 

801 

647 

66 

•s 

628 

« 

S8 

89 

«3 

931 

181 

62 

827 

268 

18 

901 

366 

68 

1074 

469 

8U> 

661 

I* 

n 

VOL.  26,  TEXAS  CIVIL  APPEALS  BEPOBTS. 


Page 

Allin  T.  Quif,  C.  &  S.  F.  R.  Co.  (62  S.  W. 

1070)    43 

Arnii^Ms  PfiKs  Harbor  Co.  v.  Manning  (Go 

S.  W.  1574}  ■  590 

Arthur  v.  llvod  (04  S.  W.  831)  574 

Ash  T.  Fidelity  Mut.  Life  Ass'n  (63  8.  W. 

944)   501 

Atchi-^on,  T.  &  8.  P.  R.  Oo.  v.  Van  BoUe 

«i4  S.  W.  .H07)   oil 

Avroc'k  V.  Ran  Antonio  Brewing  Ass'n  (63 

8.  W.  Qo-i)  341 

Barhee  v.  Dallas  fG4  S.  W.  1018)   571 

Barber  v.  G.-er  (03  S.  W.  9:!4)   89 

Biiriu-s  V.  l-ii-'iilf.Hit  it;2  N.        .■if;4t   113 

Bnttf  V.  Mi-iillpyex  Banking  Co.  (03  S.  W. 

11)411)    515 

Beli  hcr  v.  Cnssuly  Bros.  T>ive  Stock  Com- 
mission Cn.  ir.2  S.  W.  9'24)   60  ' 

BorJfo  V.  Houston  ((;2  S.  W.  4'2C^)   29  I 

BnuuiJs  V.  llidiprson  im  S.  W.  887)   60S  ' 

Bn.WD  V.  Kaii.l'iliih  (02  «.  W.  981)   66  I 

Bruce  v.  liichanlson  (64  S.  W.  7S5)   615  I 

Bufibj-Colfinjui  Land  &  Cattle  Co.  v.  Mat-  I 

ador  Land  &  Cattle  Co.  (63  S.  W.  814). .  2G0  | 


Burkitt  T.  McDonald  (64  8.  W.  694)   42« 

Bums  T.  Merchants'  &  Planters'  Oil  Co. 
(63  8.  W.  1061)   223 

Calhoun  t.  Wren  (64  S.  W.  786)  B18 

Carries  V.  Carnes  (64  S.  W.  877)  «10 

Cash  T.  First  Xat.  Bank  (61  8.  W.  723). .  I'lO 

Ct'tti  T.  Dunman  (64  S.  W.  787).   433 

Chicano.  R.  I.  &  T.  R.  Co.  t.  Long  {(B  S. 

W.  8821   001 

City  of  Ft.  Worth  v.  Boolware  <62  S.  W. 

928)   78 

City  of  Houston  v.  HoastOD  E.  &  W.  T.  R. 

Co.  (03  S.  W.  105G)   228 

City  of  Wills  Point  V.  WilliHms  |63  S.  W. 

1038)    m 

Clnck  v.  Hart  (62  8.  W.  935)   46 

Clark  V.  Reese  (64  8.  W.  783)   618 

Clay  County  Land  &  Cattle  Co.  t.  Skid- 
more  (64  S.  W.  815)  47a 

Glut.  Lnnci  &  C.ittle  Co.  t.  Dallas  County 

(04  8.  W.  872)   448 

Cobb  V.  Webb  (64  S.  W.  792)  407 

Cohen  t.  Cohen  (63  8.  W.  544)   313 

Connor  t.  WilliamBOn  (62  8.  W.  961)   285 

Digitized  by  Google 


TABLES  OF  SOUTHWESTEBN  CASES  m  STATE  UEI-OUTS. 


86  TEX.  CIV.  APP.- Cont'd.  Face 
Coatinental  Fir«  Ass'n  t.  Masonic  Temple 

Co.  (62  S.  W.  930)   139 

Contloental  Fire  Ass'a  t.  Stilwell  (63  S. 

W.  950)   388 

Cadahy  Packing  Co.  T.  Dorsey  (63  S.  W. 

548)   484 

Cnrtis  t.  Gulf,  G.  &  S,  F.  B.  Go.  (63  S.  W. 

149)   f  304 

Delaware  Im.  Co.  of  Philadelphia  r.  Har- 
ris (64  S.  W.  807)..   537 

Dodd  T.  Hein  (02  S.  W.  811)   184 

Donovan  v.  Royat  (63  S.  *W.  1054)   248 

Dowdiug  V.  Ditiiioie  (liii  S.  W.  486)   606 

Button  y.  Cloar  (fi5  S.  W.  70)   547 

Fay,  Fruit  Co.  t.  Talerico  (63  S.  W.  656). .  345 

Foster  v.  Hare  (62  S.  W.  641)  177 

Fulton  T.  National  Bank  of  DeniBon  (62 
S.  W.  84)  .115 

Galveston,  H.  &  N.  B.  Co.  t.  Newport  (65 

S.  W.  057)   688 

Galveston.  H.  &  S.  A.  R.  Co.  t.  Williams 

((i2  S.  W.  808)   153 

Gili-oy  V.  Riciiards  (63  S.  W.  664)   355 

Gleghorn  t.  Smith  (02  S.  W.  1096)   187 

Grace  y.  Bonham  (63  S.  W.  158)   161 

Gi  aham  v.  Miller  (62  S.  W.  113)   3 

(iraves  v.  rilueBer  ((13  S.  W.  651)  488 

Graves  v.  Euddj65  S.  W.  63)   554 

Gulf.  C.  &  8.  F.  R.  Co.  T.  Butler  (63  S. 

W.  050)   494 

Gulf,  C.  &  S.  F.  R.  Co.  V.  iMue  Star  Salt 

Co.  (63  S.  W.  1025)   631 

Gulf,  C.  &  S.  F.  R.  Co.  T.  Morgan  (64 

S.  W.  688)   378 

Golf  &  B.  Y.  R.  Co.  T.  Winder  (63  S.  W. 

1043)    263 

Gannels  t.  Cartledge  (61  8.  W.  806)   623 

Hall  V.  Clonntz  (63  S.  W.  941)   848 

HfiU  T.  Rwse's  Hdrfl  (64  S.  W.  687)   395 

Harrison  v.  Lokey  (63  S.  W.  1030)   404 

Hwlgcs  V.  Willinms  (64  S.  W.  "«)..<   551 

Heierman  t.  Robinson  (63  8.  W.  657)   491 

Henry  v.  Boolter  (63  S.  W.  1056)   387 

Herulachel  t.  Texas  Drug  Co.  (61  8.  W. 

419)   1 

Hill  T.  Harris  (64  S.  W.  820)   408 

Hill  T.  Roach  (62  S.  W.  959)   75 

Houser  v.  .Jordan  (63  S.  W.  10491.   89« 

Houston  Ice  &  Brewing  Co.  v.  Fuller  (63 

■    S.  W.  1048)   239 

Houy  T.  Gamel  (62  S.  W.  76)   123 

Huff  v.  Riley  (64  S.  W.  387)   101 

Hyde  v.  Baker  (62  S.  W.  962)   287 

International  &  G.  N.  R.  Co.  v.  Coolidge 

(62  S.  W.  1097)   595 

International  &  CI.  N.  B.  Ca  T.  S'oster  (63 

S.  W.  952)   497 

International  &  G.  N.  R.  Co.  T.  Jones  (62 

S.  W.  1075)   167 

International  &,  G.  N.  R.  Co.  v.  Ogburn 

(63  S.  W.  1072)   217 

International  &  Q.  N.  R.  Co.  v.  Story  (02 

S.  W.  130)   23 

International  &  G.  N.  R.  Co.  t.  Woodward 

(08  S.  W.  1051)   389 

Irion  T.  Bexar  County  (63  8.  W.  550)   527 

Jones  T.  Dowlen  (63  S.  W.  938)   253 

Jones  V.  Male  (02  S.  W.  827)   181 

.Toyco  V.  Sisk  (62  8.  W.  'MO)   68 

Kampmnnn  v.  Sullivan  (63  S.  W.  173)  308 

King  V.  Porks  (63  S.  W.  900)   95 

Kirkland  v.  Guinn  (62  S.  W.  1101)   39 

LeBlie  V.  Elliott  (64  S.  W.  1037)   578 

Theater  v.  Elliott  (63  S.  W.  916)  420 

Liverpool  &      &  G.  Ins.  Co.  v.  Joy  (62  S. 

W.  546:  64  S.  W.  786)  613 

Long  V.  Richardson  (62  S.  W.  964)   197 

Lynch  v.  Pollara  (02  S.  W.  946)   103 


Page 

McLennan  County  v.  Graves  (62  S.  W, 

122)   4» 

McNiff  T.  Texas  Midland  R.  R.  (64  8.  W. 

1010)   658 

Martin  v.  Marr  (62  S.  W.  932)   55 

Messer  v.  Cross  (63  S.  W.  169)   84 

Meyers  v.  Wood  (65  S;  W.  671)   681 

Miller   v.   Crawford   Independent-  School 

DiPt.  (63  S.  W.  8M)  495 

Missouri,  K.  &  T.  B.  Co.  of  Texas  v.  Belev 

(62  S.  W.  99)   8 

Missouri,  K.  &  T.  It.  Co.  of  Texas  t. 

Brantley  (02  S.  W.  94)   II 

Missouri,  K.  &  T.  R.  Co.  of  Texas  t.  0»- 

lin  (63  S.  W.  1039)   870 

Missouri,  K.  &  T.  R.  Co.  of  Texas  T. 

Weatherford  (62  S.  W.  101)   20 

Missouri,  K.  &  T.  B.  Co.  of  Texas  v.  Wood 

(63  S.  W.  654)   600 

Montgomery  v.  State  (64  S.  W.  826)   476 

Moore  y.  McClure  (64  S.  W.  810)  459 

Moore  v.  Williams  (62  9.  W.  977)   142 

Moseley  v.  Slacken  (62  &  W.  1103)   200 

Mnllins  t.  Hartford  life  Ins.  Co.  (63  S. 

W.  909)   883 

Netzorg  T.  Green  m  8.  W.  789)   119 

Neyland  t.  Texas  Tellow  Pine  Lumber  Co. 
(64  8.  W.  096)   417 


Odell  V.  Kennedy  (64  8.  W.  802). 


439 


Paddock-Hawley  Iron  Co.      Gldcmnb  (C2 

S.  W.  1091)   211 

Parsons  v.  Ft.  Worth  (63  S.  W.  889)   273 

Peck-Smead  Co.  v,  Sherman  (63  S.  W.  340)  208 
Penuybacker  v.  Hazlewood  (81  S.  W.  153)  183 
Phtfer  V.  Mansur-Tebbetts  Implement  Co. 

(61  3.  W.  968)   57 

Phillips  V.  Texas  Loan  Co.  (63  S.  W.  1080)  605 
Folk  T.  Beaumont  Pasture  Co.  of  1887  (04 

S.  W.  58)   242 

Prortor  v.  San  Antonio  St.  By.  Co.  (62  S. 

W.  938,  039)   148 

Rhodes  v.  Jones  (64  S.  W.  699)   56S 

Roberts  v.  Cawthon  (63  S,  W.  332)   477 

Rogers  v.  Mullins  (63  S.  W.  897)  250 

Rosenfield  t.  Bamett  (64  S.  W.  944)   71 

Ryan  T.  Engleeon  (62  S.  W.  1072)   192 

St.  Louis  S.  W.  R.  Co.  of  Texas  v.  Fergu- 
son (64  S.  W.  707)   460 

St.  Louis  8.  W.  11.  Co.  of  Texas  v.  Mar-  . 

tin  (03  S.  W.  1089)   231 

San  Antonio  &  A.  P.  R.  Co.  Addison 

(65  S.  W.  38)   628 

San  Antonio  &  A.  P.  R.  Co.  v.  Clark  (62 

S.  W.  546)   280 

Sanger  v.  Miller  (62  S.  W.  425)   Ill 

San  Jacinto  &  S.  R.  Co.  T.  McLin  (64  8. 

W.  314)    423 

Schmitt  v.  Jacques  (62  S.  W.  956)   125 

Schneider  v.  Sanders  (01  S.  W.  727)   16!> 

Scrivner  v.  Paris  (62  S.  W.  1075)   196 

ShrewBbuiT  v.  Ellis  (04  S.  W.  700)   406 

Southern  Pac.  Co.  v.  Anderson  ((i3  S.  W. 

1023)    618 

Southern  I*ine  Lumber  Co.  v.  Rogers  (64 

S.  W.  794)   635 

Sonthern  R.  L  Plow  Co,  v.  Pitluk  (63  8. 

W.  354)   327 

Southwestern  Telerirnph  &  Telephone  Co. 

V.  Taylor  (63  S.  W.  1076)   79 

Sovereign  Cnmp  Woodmen  of  the  World  v. 

Gray  (64  S.  W.  801)   457 

Stacy  V.  Greenwade  (03  S.  W.  1059)   277 

State  V.  Beau  (65  S.  W.  202)   005 

State  V.  Wharton  (63  S.  W.  915)  262 

State  ex  rel.  Maxwell  v.  Crumbaugb  {G3  S. 

•    W.  925)  .■  521 

State  Nat.  Loan  &  Trust  Co.  v.  Fuller  (63 

■    S.  W.  552)   318 

I  StephoiiKon  r.  Union  Seating  Co.  (62  S. 

I    W.  128)   16 

Stevens  v.  Campbell  (03  S.  W.  161)  213 


Digitized  by 


Google 


1224 


76  SOUTHWESTEBN  EBPOBTBB. 


Se  TEX.  OIV.  APP.-Cont  d.  P««» 
Stevens  t.  G^omanla  Life  Ins.  Co.  (62.  S. 

W.  824)   156 

Stewart  v.  Polk  (64  S.  W.  818)  565 

Sweet  V.  liowrey  (63  8.  W.  16G)  306 

Swope  T.  Missouri  Trust  Go.  (62  S.  W.  »47)  133 

Texas  Savings-Loan  Ass'n  r.  Banker  (61 

S.  W.  724)   107 

Texas  *;  P.  R.  Co.  v.  Dirk  (63  S.  W.  895)..  256 
Te.-cas  &  P.  R.  Co.  v.  Diirittt  (63  S.  W. 

904)    268 

Texas  &  P.  R.  Co.  v.  Elliott  f61  S.  W.  726)  106 
Texas  &  P.  R.  Co.  v.  Maddox  (63  S.  W. 

134)    297 

Texas  &  P.  R.  Ca  v.  Maiipla  (63  S.  W. 

340)    385 

Tinsley  v.  Ariirey  (64  S.  W.  803)   561 

Tyier  S.  E.  R.  Go.  t.  Hitchins  (63  S.  W. 

1U(>9)   400 


Ward  T.  MarloD  Cotintj  (62  S.  W.  SS7; 

63  S.  W.  155)  :..   861 

Warren  v.  Kohr  (64  S.  W.  62)   831 

Watson  T,  White  (64  S.  W.  826)   442 

Watta  T.  Cotton  (62  S.  W.  931)   73 

Wesley  v.  Kuteman  f«2  S.  W.  1074)   8Si 

Western  Union  Tel.  Co.*t.  Hendrii^  (63 

S.  W.  341)   366 

Wetz  T.  Thompson  (63  S.  W.  1(^)  396 

Whitfield  T.  Terrell  Compress  Co.  (62  S. 

W.  116)   285 

Wilcoxon  T.  Howard. (62  S.  W.  802;  63 

S.  W.  938)   281 

Williams  t.  Fletcher  (62  S.  W.  1082)   85 

Withers  T.  Edmonds  |62  S.  W.  795)   189 

Wolford  T.  Melton  (63  S.  W.  513)  486 

Worle?  T.  Smith  (63  S.  W.  903)   270 

Teager  t.  NeU  (64  S.  W.  701). .:  414 


VOL.  27,  TEXAS  CIVIL  APPEALS  BEPOKTS. 


Tex. 

Tex, 

Tex. 

Tex. 

Tex. 

Tex. 

Tex. 

Ct.A. 

8.  W. 

Ct.A. 

8.  W. 

Ct.A. 

i.  W. 

Ct.A. 

8.  W. 

Ct.A. 

B.  W. 

Ot.A. 

8.  W. 

Ct.A-     S.  W. 

Kep. 

Rep. 

Rep. 

Rep, 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Hep. 

Bep. 

ST 

Vol 

PfC. 

Pft. 

Vol 

Ps 

PS- 

VdI, 

Pg. 

pT 

Vol 

Pg. 

Pg.  Vol 

Pe- 

pb- 

Vol 

Pg. 

Pg. 

Vol 

1 

66 

Bl 

97 

64 

J012 

208 

64 

946 

306 

66 

681 

394 

65 

1110 

466 

66 

62 

663 

6S 

1118 

1 

65 

396 

102 

66 

695 

211 

64 

1023 

309 

66 

219 

397 

66 

68 

467 

66 

216 

356 

K 

1113 

10 

6S 

57 

106 

66 

99 

225 

66 

42 

316 

66 

668 

400 

65 

1085 

472 

66 

311 

558 

«6 

1«1 

32 

65 

69 

112 

66 

648 

227 

66 

76 

322 

66 

209 

403 

66 

m 

476 

66 

1084 

663 

66 

135 

25 

65 

56 

lie 

6S 

643 

231 

66 

1B9 

325 

G4 

1005 

406 

66 

70 

478 

66 

227 

667 

66 

27 

64 

93S 

116 

65 

662 

235 

65 

43 

327 

66 

41 

410 

65 

1129 

4gl 

66 

378 

E70 

fi« 

5se 

33 

66 

324 

121 

66 

106 

239 

66 

45 

329 

65 

215 

411 

66 

1088 

483 

66 

379 

5TS 

« 

SS4 

38 

63 

177 

127 

66 

74 

243 

66 

42 

332 

66 

224 

414 

66 

78 

484 

66 

600 

680 

66 

3SS 

44 

210 

130 

66 

702 

246 

66 

74 

334 

66 

226 

41S 

66 

1080 

487 

65 

498 

583 

G« 

8» 

49 

64 

489 

139 

65 

699 

249 

66 

202 

341 

66 

697 

420 

66 

72 

492 

65 

49S 

S87 

66 

SS2 

52 

65 

65 

152 

66 

103 

256 

S6 

196 

344 

66 

139 

423 

66 

83 

496 

66 

488 

690 

68 

6SS 

54 

63 

1067 

157 

66 

SIS 

256 

65 

205 

349 

65 

677 

428 

66 

80 

488 

66 

474 

691 

66 

mi 

57 

64 

813 

162 

66 

609 

259 

66 

197 

S53 

66 

137 

430 

66 

131 

608 

66 

477 

697 

66 

S6a 

60 

64 

1008 

175 

66 

891 

262 

«« 

94 

366 

66 

690 

437 

66 

341 

616 

66 

219 

600 

66 

896 

62 

66 

61 

179 

66 

884 

271 

66 

E07 

369 

65 

39 

442 

66 

110 

520 

66 

221 

603 

GC 

ESS 

6S 

65 

693 

ISl 

66 

890 

275 

66 

81 

363 

66 

248 

447 

66 

76 

626 

68 

244 

608 

66 

471 

69 

65 

110^ 

183 

65 

213 

279 

65 

217 

365 

se 

389 

460  . 

66 

249 

630 

66 

240 

610 

66 

raz 

7! 

64 

1007 

188 

899 

283 

66 

6S1 

^66 

66 

390 

463 

66 

286 

633 

66 

246 

616 

66 

M6 

76 

684 

196 

66 

67 

288 

68 

888 

370 

66 

90 

456 

66 

331 

687 

66 

239 

623 

69 

490 

77 

«4 

790 

198 

64 

1001 

66 

679 

377 

66 

128 

K9 

66 

224 

640 

68 

332 

626 

66 

684 

80 

65 

633 

202 

65 

66 

m 

65 

78 

384 

66 

86 

461 

66 

806 

646 

66 

313 

628 

68 

88 

65 

686 

204 

66 

881 

299 

65 

666 

m 

66 

1086 

463 

66 

U4 

649 

66 

1116 

m 

M 

no 

9B 

IS 

1077 

206 

M 

248 

VOL.  27,  TEXAS  CIVIL  APPEALS  BSPOBTS. 


Page 

Abilene  OH  Co.  v.  BHscoe  (66  S.  W.  315). .  157 

Adoock  v.  Creighton  (65  S.  W.  42)   243 

Allen  V.  Ashburn  (65  S.  W.  45)   239 

Allen  V.  Glover  (65  S.  W.  379)   483 

American   Building  &   Savings  Ass'n  T. 

Daiipherty  (66  S.  W.  131)  430 

American  Tel.  &  Tel.  Co.  v.  Kersh  (66 

S.  W.  74)   127 

Anderson  v.  Wharton  County  (65  S.  W. 

643)    115 

Itflrtlett  V.  Bisbev  (06  S.  W.  70)   405 

Ulair  V.  Slosson  (tt6  S.  W.  112)   403 

Koone  V.  Herald  News  Co.  (06  S.  W.  313).  .  ri46 

B<.v(l  V.  Moiitgomerv  (60  S.  W.  2431   20t\ 

lirotherton  v.  Anderson  (66  S.  W.  6S2|   587 

Brow-n  V.  Pope  (65  S.  W.  42)   225 

Caplen  v.  ITfiwkins  CR6  S.  W.  471>   ROS 

riinhvell  V.  :>I;istorsnn  UiC.  S.  W.  1121)  5'Jl 

Cussiilv  T.  Si'ottisli-Americau  Mortg.  Co,  (64 

s.  w.  iin;;!>   211 

Cates  V.  McChire  (66  S.  W.  224)   459 

Citv  of  Dallas  v.  Gibbs  (65  S.  W.  81)   275 

City  of  IloustoH  V.  WaMt  (tlti  g.  W.  106)  121 
l  iiv  of  Sail  Antonio  v.  Smilli  (65  S.  W. 

41)    327 

fhirdv  V.  WiH'^n  l«4  S.  W.  -liy'M   4!» 

ri:i««on  V.  Williams  (66  S.  W.  7<i2i....  I"!) 

''lerihow  v.  Iticbardsou  t65  S.  W.  60j....  202 


Cline  V.  Hackbarth  (65  S.  W.  1086)  391 

Cole  V.  Parker  (66  S.  W.  135)   563 

Colonial  &  U.  S.  Mortg.  Co.  v.  Thetford 

(66  S.  W.  103}   152 

Commerce  Milling  9c  QraSa  Co.  v.  Bforris 

(65  S.  W.  1118)  553 

Cox  V.  Wateleky  (66  S.  W.  327)   47S 

Cumminga  v.  Moore  (65  S.  W.  1113)  635 

Curlee  v.  Rose  (65  S.  W.  197)   250 

Daily  v.  HoUie  (66  S.  W.  586)  570 

Daugherty  v.  Hemdon  (65  S.  W.  891>  175 

Davidson  v.  Oiandler  (65  S.  W.  lOSO)...  41S 

Davidson  v.  Green  (65  g.  W.  1110)  394 

Deaver  v.  State  ex  ret  Tripp  (66  S.  W.  2.'i61  4.'>3 
De  Vitt  V.  Kaufman  County  (66  S.  W.  224i  Xi2 

Diamond  v.  Smith  (66  S.  W.  141)  55S 

Drew  V.  Wooten  (66  S.  W.  331)  4.56 

Dupree  r.  Tamborilla  (66  S.  W.  {^....  603 

Faber  t.  Muir  (64  8.  W.  938)   27 

Farwell  v.  Babcock  (6S  S.  W.  509)  IGS 

Fenton  v.   Fanners'  ft  Uerchants  Nat 

Bank  (65  S.  W.  199>  281 

Ft  ^Vo^th  &  O.  G.  K.  Co.     Wri|^t  (64  S. 

W.  lOOl)   iOS 

Galveston.  H.  &  S.  A.  R.  Ga  T.  Bach 
1,65  S.  W.  681)  2Sa 


Digitized  by 


Google 


TABLES  OF  SOUTHWESTERN  CASES  IN  STATE  REPORTS. 


1225 


«7  TEX.  CIV.  APP.-Confd.  Pag« 

6alT«ston,  H.  &  S.  A.  R.  Go.  t.  Davis 

(65  S.  W.  217)   279 

Galveston,  H.  &  S.  A.  R.  Co.  t.  Ia  Prelle 

(65  S.  W.  488)   496 

Galveston.  H.  &  8.  A.  R.  Co.  v.  Orthwein- 

FitiliTi^  Cotton  Co.  (69  9.  W.  490)   62S 

Galveston,  H.  ft  S.  A.  B.  Co.  v.  Parrln  (64 

S.  W.  1008)   60 

Galveston,  H.  &  S.  A.  R.  Oo.  T.  Q1U17  (66 

S.  W.  219)   516 

Galveston.  H.  ft  S.  A.  R.  Co.  v.  Beiti  (65 

S.  W.  1088)   411 

Gibbs  v.  Ashford  (66  S.  W.  858)   629 

Gillaspie  v.  Murray  (66  S.  W.  252)   680 

Glaze  V.  Johnson  (66  S.  W.  662)   116 

Greenwood  v.  Houston  Ice  &  Brewing  Oo. 

(66  S.  W.  585)   590 

Greer  v.  Varnell  (65  S.  W.  196)   255 

Gulf.  C.  ft  S.  F.  R.  Co.  y.  Burroughs  (66 

S.  W.  83)   422 

Gulf,  tt  &  S.  F.  R.  Co.  V.  Holland  (66 

S.  W.  68)   397 

Gulf,  C.  &  S.  F.  R.  Co.  V.  I^an  (65 

S.  W.  09)   22 

Gulf.  C.  &  S.  F.  R.  Co.  T.  Newman  (64 

S.  W.  790)   77 

Gulf,  W.  T.  ft  P.  R.  Co.  T.  Browne  (66 

S.  W.  341)   437 

Hamilton  t.  McAuley  (65  fik  W.  205)....  256 
Hanna  v.  Gulf,  C.  ft  S.  F.  R.  Co.  (65 

8.  W.  493)   492 

Hardiue  v.  Commissioners'  Court  of  Mc- 
Lennan County  (65  S.  W.  5Bt   25 

Hart  V.  Meredith  (05  S.  W.  507)   271 

Hildenbrandt  v.  Ames  (66  S.  W.  128)   377 

Hodges  V.  Hodges  (06  S.  W.  239).   537 

Hodo  T.  Leeman  (65  S.  W.  381)   204 

Holt  v.  RoclEwaU  County  (65  S.  W.  389). .  365 
Houstfai  &  T.  a  R.  Co.  v.  Oee  (66  S.  W. 

78)    414 

Houston  ft  T.  0.  R.  Oo.  v.  Johnson  (66  S. 

W.  72)   420 

Houston  &  T.  C-  R.  Co.  v.  Patterson  (65 

S.  W.  202)   249 

Home  T.  Sherman  Oil  ft  Cotton  Co.  {6a  S. 

W,  390)   366 

Hont  T.  Glasscock  (65  S.  W.  209)   322 

Hurst  V.  Benson  (65  S.  W.  76)   227 

International  Light  ft  Power  Co.  v.  Max- 
well (65  S.  W.  78)   294 

Jecker  v.  Phytidea  (65  S.  W.  1129)  410 

Johnson  v.  Galveston,  H.  ft  N.  R.  Oo.  (66 

S.  \V.  906)   616 

J.  S.  Mayfield  Lumber  Co.  t.  Carver  (66 

S.  W.  216)   467 

Keller  v.  Liverpool  ft  L.  &  G.  Ins.  Co. 

(65  S.  W.  695)   102 

Kosminsky  v.  Estes  (65  S.  W.  llOSi   69 

Ladonia  Cotton  Oil  Co.  v.  Shaw  (65  S.  W. 

693)    65 

Lampasas  County  v.  Coryell  County  (65  S. 

W.   87)   195 

Lauchheimer  v.  Saunders  (65  S.  W.  500). .  484 

Lena  V.  Sens  (66  S.  W.  110)  442 

Lindsey  v.  SUte  (66  3.  W.  332)   540 

Loan  ft  Deposit  Co.  of  America  v.  Campbell 

(65  S.  W.  65)   52 

Lord  V.  New  York  Life  Ins.  Co.  (65  S.  W. 

699)    139 

LTtle  r.  Crescent  News  ft  Hotel  Co.  (66 

S.  W.  240)   530 

McCoy  V.  Cunningham  (65  S.  W.  1084)...  476 

Masterson  v.  Burnort  (0(1  S.  W.  90)   370 

Matthews  v.  Darnell  (05  S.  W.  890)   181 

Mayfleld  Lumber  Co.  v.  Carver  (66  S.  W. 

216)    467 

Medley  v,  American  Radiator  Co.  (66  S.  W. 

86)    384 

Milligan  v.  Texas  ft  N.  O.  R.  C^.  (00  S.  W.  ' 

 600 


Pass 

Missouri,  K.  ft  T.  R.  Co.  v.  Walden  (66  S. 

W.  584)   667 

Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Mills 

(65  S.  W.  74)   24S 

Missouri,  K.  ft  T.  R.  Co.  of  Texas  v.  Yale 

(60  S.  W.  57)   10 

Moore     Brown  (64  S.  W.  946)   208 

Morris  T.  Wells  (60  S.  W.  248)   363 

Morton  r.  Morris  (66  S.  W.  94)   262 

Nard  v.  Baker  (66  S.  W.  806)   461 

National  Exch.  Bank  of  Dallas  t.  Foley 

(66  S.  W.  249)   450 

Newcomb  r.  Goz  (66  S.  W.  338)   083 

Peck  V.  Oain  (63  S.  W.  177)   38 

Peck  V.  Hempstead  (65  S.  W.  6!53)   80 

Pfeuffer  v.  Werner  (65  S.  W.  888)   288 

Puckett  v.  Trick  (66  S.  W.  62)   466 

Puster  T.  Anderson  (60  S.  W.  684)   626 

Rahl  T.  Parlin  ft  Orendorff  Co.  (64  8.  W. 

1007)    72 

Rische  V.  Texas  Transp.  Co.  (66  8.  W. 

324)    83 

Rodriguea  v.  International  ft  G.  N.  R.  Co. 

(64  8.  W.  1005)   325 

St.  Louis  8.  W.  B.  Oo.  T.  Miller  (66  8,  W. 

139)   344 

St  Louis  Type  Foundry  v.  Taylor  (65  S.  W. 

677)   349 

San  Antonio  Real  E^state,  Building  ft  Loan 

Ass'n  V.  Stewart  (65  8.  W.  665)   209 

San  Antonio  ft  A  P.  R.  Co.  v.  Barnett 

(66  S.  W.  474)   498 

S«n  Antonio  ft  A.  P.  R.  Co.*v.  Connell  (66 

S.  W.  246)   538 

San  Antonio  &  A.  P.  R.  Co.  v.  Lindsey  (05 

S.  W.  668)   316 

San  Antonio  ft  A.  P.  R.  Oo.  v.  Skidmore 

(65  S.  W.  215)   329 

San  Antonio  ft  A  P.  R.  Co.  V.  Waller  (65 

S.  W.  210)   44 

Singleton  v.  Austin  (65  S.  W.  686)   88 

Southern  Pac  R.  Co.  v.  D'Arcais  (64  S. 

W.  813)   57 

Southern  Pac  Co.  t.  Wellington  (65  3.  W. 

219)    300 

Southern  Pac.  Co.  v.  Winton  (66  8.  W. 

477)   608 

Southwestern  TeL  ft  Tel.  Co.  t.  Ingrando 

(65  S.  W.  1085)   400 

State  v.  Gibson  (65  S.  W.  6^)  356 

Stewart  V.  Robbins  (65  S.  W.  899)   188 

Still  V.  Houston  (66  S.  W.  761  447 

Stipe  V.  Shirley  (84  S.  W.  1012)   97 

Stratton  v.  West  (66  S.  W.  244t  525 

Sullivan  v.  City  Nat.  Bank  of  Dallas  (65 

S.  W.  39)   359 

Swain  7.  Mitchell  (86  S.  W.  61)   02 

Tennant  v.  Fawcett  (66  S.  W.  80)   428 

Terry  V.  Dale  (65  S.  W.  61,  396)   1 

Texas  Midland  R.  R.  v.  Terry  (65  S.  W. 

697)    341 

Texas  &  N.  O.  R.  Co.  v.  Mortensen  (66 

S.  W.  90)   106 

Texas  &  P.  R.  Co.  v.  Crockett  (66  8.  W. 

114)    403 

Texas  ft  P.  B.  Co.  v.  Middleton  (65  8.  W. 

378)    481 

Texas  &  P.  R.  Co.  v.  Rea  (65  S.  W.  1115)  540 
Texas  &  P.  II.  Co.  v.  Tarkiugton  (00  S.  W. 

137)    353 

Texas  ft  P.  R.  Co.  v.  Utley  (66  S.  W.  311)  472 

Tinsley  v.  Corbett  (60  S.  W.  910)  633 

Travis  v.  Hall  (65  8,  W.  1077)   95 

WalHs  V.  Wendler  (65  S.  W.  43)   235 

Walsh  V.  Ford  (06  S.  W.  854)   573 

WnxRhachie  Oil  Co.  v.  MeLain  (06  S,  W, 

228 1    334 

,  Webb  V.  Gulf,  O.  ft  S.  F.  R.  Co.  (65  S.  W. 

684)    75 

Wehner  v.  Lagerfelt  (66  3.  W.  221)   620 


Digitized  by 


Google 


1220 


75  S0UTHWE8TBBN  BBPOBTBB. 


V7  TEX.  CIV.  APP.-Oont'd. '  Pw 

Western  Union  Tel,  Co.  t.  Giffin  (65  S.  W. 

661)    306 

Western  Union  Tel.  Oo.  T.  McConnlco  (66 

S.  W.  69^  610 

Weti  T.  Weil  (66  B.  W.  869)   697 

White  T.  ProTident  Nat  Bank  (66  S.  W. 

49S)   487 


Williams  v.  HarriBcai  (Ki  8.  W.  88fl. , , . . .  179 
Wilson  r.  National  Bank  of  Cleburne  (63 

S.  W.  1067)   S4 

Wurzbach  v.  MeneeT  (6S  S.  W.  679)   290 

Wylde  T.  Capps^  S.  W.  648)....  112 

Toacham  y.  UcCtardy  (65  &  W.  213)  183 


«a»  nBumitt  «o..  rauiTus  axd  •nuworvms,  n.  rAin^  Mook 


Digitized  by  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


